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SOUTHWESTERN  KKPORTER,  VOLUME  17» 


JUDGES 


OF   THE   COURTS   REPORTED   DURING  THE   PERIOD    COVERED 

BY  THIS  VOLUME 


.ARKANSAS— 8'upr«m*  Court 
SbOAB  A.  iicCXJUUOCa,  Chist  Jusnoa. 

AS800IATB  JUBTICn, 
CARROLL.  D.  WOOD. 
JESSE  C.  HART. 
WH.LIAM  P.  KIRBT. 
■     FRANK  SUITH. 

KENTUOKT— Court  of  Appaals. 
SHACKEI^FOKD   MILLER,   ^HIIT  JuiTlCB. 
AasOCIATI  JDSTICBB. 
JOHN  D.  CARROLU 
W.  B.  SETTLE. 
a  C.  TURNER. 
J.  B.  HANNAH. 
C.  S.  NUNN. 
KOL.LIN  HURT. 

C0UMI88I0NEB    Or    APPEALS. 

WILLIAM  ROGERS  CLAT. 

MXSSOtnU—Su  promo  Court. 

ARCHELAUS  M.  WOODSON,  CHnr  JUSTICO. 

Divition  So.  1, 

W.  W.  GRAVES,  PBBBmiNO  Judgb. 

ABSOCIATB  JCDOSB. 
ARCHELAUS  M.  WOODSON. 
HENRT  W.  BOND. 
JAMES  T.  BLAIR. 

Oioitton  So.  t. 
CHAS.  B.  PARIS,  Prbbidino  Jtiixm. 

A8S0CIATB  JCDOBS. 
JOHN  C.  BROWN.l 
ROBERT  P.  WALKER. 
CHARLES  a.  BEVELLE.* 

BtrPBSIfS    COtlBT    COMUI88IONXBS. 
ROBERT  T.  RAILBT. 
STEPHEN  S.  BROWN. 
REUBEN  P.  ROY. 
FRED  U  WILUAMS. 

Tho  8t.  Louii  Court  of  Appoal*. 
OIiOROB  D.  RETNOLDS,  PRBSiDiNa  Jnooa. 
ASBOCIATB  JUDOEa. 
ALBERT  D.  NORTONL 
WILLIAM  H.  ALLEN. 

Th*  Kama*  City  Court  of  Appoal*. 

JAMES   ELLISON,   Pbbbidinq  Jcdgb. 
ABBOCIATI  JUDQES. 
J.  M.  JOHNSON. 
FRANCIS  H.  TRIMBLE. 

Tho  Springflold  Court  of  Appoata. 
W.  R.  ROBERTSON,   PsasiDiNO  Judob. 
ASSOCIATB  jnoasB. 
JOHN  S.  FARRINGTON. 
JOHN  T.  STURGIS. 


*  Died  September  4.  1915. 
■Appointed  September  IS,  IMS. 


.  .T£HMXSSSE&>-8uproma  Court. 
U.  M.  NEIL,  CHtET  jirsTica. 

ASSOCIATB  JUBTJCBB. 
A.  S.  BUCHANAN. 
D.  L.  tANSDEN.8 
SAMUEL  C.  WILLIAMS. 
GRAFTON  GREEN. 
FRANK  T.  PANCHER.* 

TEXAS— Supremo  Court. 

NELSON  PHILLIPS,  CHnw  Jorrica. 

ASSOCIATB   JUBTICBB. 

WILLIAM  E.  HAWKINS. 
J.  E.  YANTIS. 

Court  of  Criminal  Appoal*. 
A.  C  PRENDBRGAST,   PebbioiNO  JODoa. 

JUDOBS. 

W.  L.  DAVIDSON. 

A.  J.  HARPER. 

Court*  of  Civil  Appoal*. 

Firtt  District. 
B.  A.  Fl.BASANTa  CHIBr  JUSTIOB. 
ASSOCIATB  JD8TICB8. 
8.  A.  McMEANS. 
C.  E.  LANE. 

Second  JHatriot. 
T.  H.  CONNER,  CHimr  Juanca. 

ASSOCIATE   JUBTICBB. 

IRBT  DUNKLIN. 
R.  H.  BUCK. 

Third  District. 

W.  M.  KEY,  Chief  JubtiOI. 

ASSOCIATB  JCSTICBB. 

B.  H.  RICE, 

C.  H.  JENKINS. 

Fourth  DMriat. 

W.  S.  FLT,  CHIBT  JUSTICB. 
ASSOCIATE  JUSTICES. 

A.  N.  MOURSUND. 
J.  F.  CARL. 

Fifth.  Dlttrict. 
ANSON  RAINEY,   CHIEF  JUSTICB. 
ASSOCIATE  JUSTICES. 
J.  M.  TALBOT. 
CHAS.  A.  RASBUBT. 

Biacth  District. 
SAMUEL  P.  WILLSON,  CHIEF  JUSTICI, 

ASSOCIATE   JUSTICES. 

RICHARD  B.  LEVY. 
WM,  HODGES. 

Seventh  District. 
S.  P.  HUPF,  CHIEF  JuSTica. 

ASSOCIAXB  JUSTICBS. 
H.  G.  HENDRICKS.    . 

B.  W.  HALL. 

Eighth  District. 
J.  R.  HARPER.  Chief  Jubttcb, 

ASSOCIATE  JUSTICES. 
R  p.  HIGGINS. 
A.  M.  WALTHALL. 


(T) 


*  Absent  on  account  ot  Illness. 
<  Commissioned  Januarr  IS,  1»15,  to  serr*  during 
tbe  disability  ot  D.  U  Lansden. 
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REHEARINGS  DENIED 


[Cases  io  which  rehearings  have  been  denied,  without  the  rendition  of  a  written  opinion,  since 
the  publication  of  the  original  opinions  in  previous  volumes  of  this  Reporter.] 


KENTUCKY. 


Benge's  Adm'r  v.  Garrison,  178  S.  W.  1176. 
Bnrley  Tobacco  Co.  v.  Vest.  178  S.  W.  1102. 
Central  Life  Ins.  Co.  v.  Roberts,  176  S.  W. 

1139. 
Chesapeake  &  O.  R,  Co.  v.  Whitaker's  Adm'r, 

177  S.  W.  443. 
Hackworth  V.  Ashby,  178  S.  W.  1074. 


Louisville  &  N.  B.  Go.  V.  Benke's  Adm*!,  176 
8.  W.  212. 

LouieviUe  &  N.  R.  Co.  v.  Parker's  Adm'r,  177 
S.  W.  466. 

Southern  Ry.  in  Kentucky  v.  Kentucky  Gro- 
cery Co.,  178  S.  W.  1162. 

United  States  Fidelity  &  Guaranty  (}o.  v. 
Cole's  Adm'r,  178  S.  W.  1057. 


WRITS  OF  ERROR 

WERE  DENIED,  DISMISSED,  OR  GRANTED  BY  THE  SUPREME 

COURT  OF  TEXAS  IN  THE  FOLLOWING  CASES  IN 

THE  COURT  OF  CIVIL  APPEALS 

PBIOB  TO  DEC.  8,  191« 


CCaaea  In.  which  writs  of  error  have  been  denied,  dismissed,  or  gmnted,  without  the  rendition  of  a 
written  opinion,  since  the  pabHcatlon  of  the  original  oplalDns  In  prevloos  VDlmnea  of  tbla  Reporter] 


WRITS  OF  ERROR  DENIeD 

FIRST  DISTRICT' 

Baiki  y.  Blake.  171  8.  W.  514.        i 
Cohen  v.  City  of  Etouston,  176  S.  W.  809. 
Conn  y.  Houston  CO  Co.  of  Texas,  171  S.  W; 

520.  . 

Franklin  y.  Smith,  171  S.  W.  501. 
Horton  ft  Horton  v.  Hartley,  170  S.  W.  1046. 
Kirby  Lumber  Co,  v;  Hamilton,  171  S,  W.  546. 
Magfll  y.  Rngeley.  171  8.  W.  528.     ^ 
Virginia  Rre  ft,  Maruje  Ins.  Co.  y.  St  ^ids 

S.  W.  R.  Co.,  17H  S.  W.  487. 
Word  y.  CtoUey,  173  8.  W.  629. 

SECOHn  DISTRICT — — 

Burck  V.  Wynn,  168  8.  W.  49. 
Bnshong  v.  Scrimshire,  172  S.  W.  166. 


Ft  Worth  ft  R.  G.  R.  Co.  v.  Brown,  173  i8.  W. 

Kirkland  v.  Rutherford,'  l^l  S.  W.  1081. 
Medlin  MUUngCo.  v.  Mims,  173  S.  W.  968. 
Molloy  v.-  Brower,  171  S.  W.  1079. 
Planters'  Oil  Co.  v.  Keebler,  170  S.  W.  120. 
Swift  ft  Co.  v.  Continental  Oil  ft  Cotton  Co., 

ITO  8.  W.'114.  '•    ■      •   -J  :.      • 
Weatherford,  M.  W.  ft  N.  W.  R.  Go.  y.  Smith, 

170  S.  W.  ISBi.- 
Western  Union  Tel.  Co,  v.  Goodwin,  178  8.  W. 

1164.    -  • .'.......  '.. 

THIRD  DISTRICT 

DibreU  y.  City  of  Coleman,  172  8.  W.  550. 
Garrett,  y,.  Gulf,  O.  ft  8.  F.  R.  Co.,  172  8.  W. 

1877 
Gulf,  O.  ft  8.  F.  R.  Oo.  T.  Texas  Packing  Co., 

172  8.  W.  195. 

Westwn  mfon  Tel.  C3.  f.  6^t,  172  S.  iff.  18& 
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WRITS  OF  ERROR  DENIED  ^Confd 

VbVATil  DISTRICT 

Adama  &  Garrett  v.  Handle,  171  S.  W.  250. 

Alamo  (Ml  &  ReSninK  Co.  v.  Richards,  172  S. 
W.  159.  .  • 

Brown  v.  Yoakum,  170  S.  W.  803. 

Galveston,  H.  A  S.  A.  R.  Co.  ▼.  Enderle,  170 
S.  W.-  276. 

Grand  Temple  &  Tabernacle  in  State  of  Texaa 
of  Knighte  &  Daughters  of  Tabor  of  Inter- 
national Order  of  Twelve  v.  JohoBoa,  171  S. 
W.  400. 

Jones  V.  Veltmann,  171  S.  W.  287. 

Martinez  y.  Medina  VBlley  Irr.  Co.,  171  S.  W. 
1033  >    .    .    , . 

Whitoker  v.  Shenanlt,  172  S.  W.  202. 

York  litg.  Co.  V.  Colley,  172  S.  W.  206.    _ 

Zucht  V.  San  Antonio  School  Board,  170  S.  W. 

840 

FIFTH  DISTRICT 

BaU-Carden  Co.  v.  Ridgell.  171  S.  W.  609. 
Hart  V.  Hart,  170  8.  W.  1071.  _^  „ 

Houston  &  T.  O.  ft.  Co.  v.  Smallwood,  171  S. 

W.  292.  ™       „ 

Murray  Gin  Co.  ▼.  Putman.  170  S.  W.  806. 
St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Smith,  171  S. 

W.  612. 
Scales  V.  Rapid  Transit  R.  Co.,  171  S.  W.  503. 
Wilkerson  v.  Ft.  Worth  &  D.  C.  R.  Co.,  171 

S.  W.  1041. 

SIXTH  DISTRICT 

Beard  ▼.  Intemationftl  &  G.  N.  R.  Co.,  171  S. 

W.  553. 
Bryson  t.  Abney,  171  S.  W.  508. 
Bulloch  T.  Missouri,  K.  &  T.  R.  Co.  of  Texas, 

171  S.  W.  808. 
Findlay  v.  Lumaden,  171  S.  W.  818. 
Glasscock  ▼.  Wells,  171  S.  W.  782. 
Rogers  v.  Harris,  171  S.  W.  809. 
Smith  V.  Moore,  171  S.  W.  822. 
Wacaser  t.   Rockland   Sav.   Bank,  172  S.   W. 

737. 

SBVE3MTH  DISTRICT 

Barcus  v.  O'Brien,  171  S.  W.  492. 

Bost  V.  McCrea,  172  S.  W.  561. 

David  v.  First  Nat.  Bank  of  Claude,  172  8.  W. 

579. 
Memnhis  Cotton  Oil  Co.  y.  Gardner,  171  S.  W. 

1082. 
Parker  y.  Schrimsher,  172  S.  W.  165. 
Sanger  v.  First  Nat.  Bank  of  AmarUlo,  170  S. 

w!  10S7. 
Slaughter  v.  Boyce,  170  S.  W.  259. 
Winkie  y.  Conatser,  171  S.  W.  1017. 

BIGHTH  DISTRICT 

Baldwin  v.  Jordan.  171  S.  W.  1016. 

Barstow  v.  Ward  County  Irr.  Dist.  Na  1,  177 
S.  W.  563. 

Bastrop  &  AuatlnBayon  Rice  Growers'  Ass'n 
V.  Cochran.  171  S.  W.  294. 

Childs  y.  McGrew,  171  S.  W.  606. 

Fidelity  &  Deposit  Co.  of  Maryland  y.  Albrecht, 
171  S.  W.  819. 

Houston  Lighting  &  Power  Co.,  190S,  y.  Con- 
ley.  171  S.  W.  561. 

Marks  y.  Sambrano,  170  S.  W.  546. 

Prince  y.  Taylor,  171  S.  W.  826. 

WRITS  OF  ERROR  DISMISSED 

FIRST  DISTRICT 

Lone  Star  Canal  Co.  r.  Bronssard,  176  8.  W. 
649. 


SECOND  DISTRICT 

AbUene  &  S.  R.  Co.  y.  Burleson,  178  S.  W. 
617. 

THIRD  DISTRICT 

Rice  r.  Roberts,  177  S.  W.  149. 
St.  Louis  S.  W.  R.  Co.  of  Texas  T.  Shumate, 
178  S.  W.  1050. 

FOURTH  DISTRICT 

Globe  Loan  Company  y.  Betancourt,  171  S.  W. 

308. 
McCaleb  y.'Boerne  Electric  Power  &  Mfg.  Co., 

17;i  S.  W.  1191. 
Spiller  V.  Hollinger,  172  S.  W.  176. 
W.  H.  Norris  Lumber  Co.  v.  Harris,  177  S.  W. 

515. 

FIFTH  DISTRICT 

Terrell  Sewerage  Co.  y.  Stiles,  177  S.  W.  1053. 
Texas  Midland  B.  Co.  y.  Becker  &  Cole,  171  S. 

W.  1024. 
Texas  Midland  R.  R.  y.  Fogleman,  172  S.  W. 

668. 

SIXTH  DISTRICT 

Texas  &  P.  R.  Co.  y.  Beaird,  100  S.  W.  1060. 

SBVBNTH  DISTRICT 

Memphis  Cotton  Oil  Co.  y.  Goode,  171  S.  W. 
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WRITS  OF  ERROR  GRANTED 


FIRST  DISTRICT 

Central  %ank  &  Trust  Co.  of  Houston  t.  Weiss, 

170  S.  W.  820. 

Hollinger  y.  Llano  Granite  &  Marble  Co.,  173 

S.  W.  603. 
Missouri,  K.  &  T.  R.  Co.  of  Texas  v.  Chnrchill, 

171  S.  W.  517. 

SECOND  DISTRICT 

Jones  r.  City  Nat.  Bank,  166  S.  W.  442L 
Thomas  y.  Barthold,  171  S.  W.  1071. 

THIRD  DISTRICT 

Brown  v.  Fleming,  178  S.  W.  964. 

FOURTH  DISTRICT 

Galveston,  H.  &  S.  A.  R.  Co.  y.  Dickens,  170 

S.  W.  835. 
Martin  T.  Burr,  171  S.  W.  1044. 

FIFTH  DISTRICT 

Allison  y.  Richardson,  171  S.  W.  1021. 
Insurance  Co.  of  North  America  y.  O'Banntm, 
170  S.  W.  1055. 

SEVENTH  DIHTRICT 

Browder  y.  Memphis  Independent  School  Dist, 

172  S.  W.  152. 

PoUard  r.  Allen,  171  S.  W.  630. 

EIGHTH  DISTRICT 

Dickson  y.  Lights,  170  S.  W.  834. 
McBride  v.  Loomls,  170  S.  W.  826. 
MiUer  y.  Flattery,  171  S.  W.  253. 
Sinunens  t.  Amim.  172  S.  W.  184. 
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SHEIiBT  T.  OBABBLE. 
(Court  of  Appeals  of  Kentucky.    Oct  15, 1916.) 

1.  Afpxai.  and   Ebbob  «=s>1002  — Rbview  — 
QuEsnoNa  of  Fact. 

Where  plaintiff  and  his  witnesses  testified 
to  one  state  of  facts,  and  defendant  and  his 
witnesses  to  another  state  of  facts,  a  verdict 
for  plaintiff  was  not  flagrantlj  against  the  evi- 
dence, and  the  Court  of  Appeals  could  not  snb- 
Btitute  Its  jad|:ment  for  that  of  the  jury  as  to 
disputed  questions  of  fact. 

[BVL  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3935-3937 ;  Dec.  Dig.  «=» 
1002.] 

2.  Evidence  «=»155— Aohibsibiuit— SmnAB 
Evidence  of  Advxssb  Pabtt. 

Where,  in  an  action  on  a  note  claimed  to 
have  been  ^ven  for  borrowed  money,  defendant 
denied  signing  the  note  and  sought  to  show  that 
plaintiff  did  not  have  the  means  with  which  to 
make  the  loan  in  question,  and  plaintiff  testified 
that  be  bad  a  sum  of  money  in  a  bank,  the 
testimony  of  the  cashier  of  such  bank  that  plain- 
tiff had  a  large  sum  on  deposit  at  or  about  the 
time  the  loan  was  made  was  competent. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  446-458,  2148;  Dec.  Dig.  «=s> 
166.] 

8.  Trtat,  4=»76— Reception   of  Etidenos— 
Objections— Tuns  fob  Objections. 

Where  the  cashier  of  a  bank  testified  from 
a  memorandum  concerning  plaintiff's  deposit 
In  die  bank,  if  defendant  desired  to  object  to' 
■neb  evidence  as  secondary  evidence  and  to 
have  the  books  produced,  he  should  have  ob- 
jected and  excepted  at  the  time,  and  it  was 
too  late  to  object  after  the  cashier's  testimony 
had  been  completed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  172,  183-190,  237;    Dec.  Dig.  «=»76.] 

4.  Evidence    «s»368  —  Documbntabt    Evi- 
dence—RequibIino  Pboduction. 

Where  the  cashier  of  a  bank  testified  with- 
out objection  from  a  memorandum  concerning 
a  deposit  in  his  bank,  and  the  books  of  the 
bank  were  not  in  the  town  where  the  trial  was 
taking  place,  but  in  a  neighboring  town,  and  to 
require  their  production  would  probaUy  have 
necessitated  a  delay  or  postponement  of  the 
trial,  it  was  not  error  after  he  had  completed 
his  testimony  to  refuse  to  order  their  produc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  444,  1540-1558;  Dec.  Dig.  <S=> 
368.] 

5.  wltnesbes  €=406— ivpeachiient— ooufe- 
tenct  of  Imfeachino  Evidence. 

Where,  in  an  action  on  a  note  claimed  to 
have  been  ^ven  for  borrowed  money,  defendant 
denied  signing  the  note  and  testified  that  plain- 
tiff never  at  any  time  loaned  him  a  single  dol- 


lar, •  check  drawn  by  plaintiff  to  defendant's 
order,  which  plaintiff  testified  was  deUvered  by 
him  to  defendant  and  subsequently  charged  to 
his  account  in  the  bank  and  represented  money 
which  he  had  loaned  to  defendant,  was  compe- 
tent to  impeach  defendant,  though  the  amount 
covered  by  the  check  was  not  a  part  of  the  loan 
represented  by  the  note. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1273,  1276;   Dec.  Dig.  «=>405.] 

Appeal  from  CSrcnlt  Ooart,  Ballard 
Oonnty. 

Action  by  J.  O.  Grabble  agalnBt  A.  M. 
Shelby.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Affirmed. 

J.  B.  Wlckllffe,  of  Wlckliffe,  and  Eaton  & 
Boyd,  of  Faducah,  for  appellant  Bendrlck 
&  Nichols,  of  Paducah,  for  appellee. 

CliAT,  a  This  Is  a  suit  on  a  note  for 
$850,  dated  March  1,  1912,  and  payable,  12 
months  after  date,  to  the  order  of  J.  G. 
Grabble,  purporting  to  have  been  signed  and 
executed  by  A.  M.  Shelby.  Shelby  interposed 
a  plea  of  non  est  factum  and  want  of  con- 
sideration. PlaintlfT,  J.  Q  Grabble,  recover- 
ed a  verdict  and  Judgment  for  $837.50,  with 
interest  from  the  date  of  the  note.  Shelby 
appeals. 

[1]  It  is  first  Insisted  that  the  verdict  Is 
flagrantly  against  the  evidence.  Plaintiff 
testified,  In  substance,  that  he  and  the  de- 
fendant had  ha^  various  business  transac- 
tions. On  October  14,  1911,  he  loaned  the 
defendant  $350.  In  January,  or  February, 
1912,  he  loaned  the  defendant  $185.  Later 
on  in  the  month  of  February  he  loaned  the 
defendant  $235.  The  defendant  was  also  in- 
debted to  him  for  certain  fee  bills.  Finally 
he  and  the  defendant  made  a  settlement, 
whereby  it  was  agreed  that  the  amount  due, 
including  certain  interest  and  fee  bills,  was 
$850.  Thereupon  plaintiff  drew  up  the  note 
for  $850,  and,  on  meeting  the  defendant,  the 
latter  signed  the  note  in  the  presence  of 
plaintiff  and  John  Nichols.  John  Nichols 
testifies  that  he  was  present  when  the  note 
was  signed.  It  further  appears  from  the  evi- 
dence for  plaintiff  that  he  was  a  constable  at 
the  time  and  was  also  eiu^ged  In  repairing 
machinery,  from  which  he  derived  some  In- 
come.   On  cross-examination.  It  was  sought 
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to  Bbow  fhat  plaintiff  did  not  have  sufficient 
money  to  make  the  loan.  Plaintiff  stated  ttiat 
be  had  some  money  in  bank.  In  this  state- 
ment he  was  corroborated  by  Mr.  Lovelace, 
the  cashier  of  the  bank  at  La  Center.  On 
the  other  band,  defendant  testified  tbat  be 
never  si^ed  the  note  in  question  and  tbat 
plaintiff  never  loaned  bim  a  dollar  In  his 
life.  While  there  are  a  number  of  circum- 
stances which  tend  to  sustain  the  contention 
of  plaintiff,  there  are  also  certain  circum- 
stances which  tend  to  support  the  contention 
of  the  defendant  After  all,  it  is  a  case 
where  plaintiff  and  bis  witnesses  testify  to 
one  state  of  facts,  and  defendant  and  Ills 
witnesses  to  another  state  of  facts.  That 
being  true,  it  cannot  be  said  that  the  verdict 
of  the  Jury  is  flagrantly  against  the  evi- 
dence, and  we  are  not  at  liberty,  therefore, 
to  substitute  our  Judgment  for  that  of  the 
Jury,  which  is  the  tribunal  fixed  by  law,  In 
this  character  of  cases,  for  settling  disputed 
questions  of  fact 

{2-4]  In  testifying  to  the  amount  of  m<xiey 
which  plaintiff  had  in  bank,  Mr.  Lovelace, 
the  cashier  of  the  bank  at  La  Center,  tes- 
tified from  a  memorandum.  Defendant  in- 
terposed no  objection  to  this  testimony. 
After  the  witness  had  testified  at  consider- 
able length  on  cross-examination  and  bad 
concluded  his  testimony,  the  defendant  ob- 
jected to  his  testimony  and  asked  that  he 
be  required  to  produce  the  books  of  the  bank. 
The  objection  and  motion  to  produce  the 
books  were  overruled.  Defendant  claims 
that  this  was  error.  As  the  defendant 
sought,  on  cross-examination  of  plaintiff,  to 
show  that  plaintiff  did  not  have  the  means 
with  which  to  make  the  loan  In  question, 
and  as  plaintiff  stated  tbat  he  had  a  sum  of 
(money  in  the  bank  at  La  Center,  the  evidence 
of  the  cashier  of  that  bank  that  he  had  a 
large  sum  on  deposit,  at  or  about  the  time  the 
loan  was  made,  was  certainly  competent.  If 
defendant  desired  to  have  the  books  show- 
ing plaintiff's  account  produced  and  to  object 
to  the  cashier's  evidence  on  the  ground  that 
it  was  secondary  evidence,  he  should  have 
objected  and  excepted  at  the  time  and  ask- 
ed for  the  production  of  the  books.  Where 
a  witness  testifies  from  memory,  or  a  memo- 
randum, and  no  objection,  based  on  the  char- 
acter of  the  evidence,  is  made  at  the  time, 
it  is  too  late  to  object  after  his  testimony  has 
been  completed ;  and  where,  as  in  this  in- 
stance, the  books  are  not  in  the  town  where 
the  trial  takes  place,  but  in  a  neighboring 
town,  it  is  not  error,  after  the  witness  has 
completed  his  testimony  without  objection, 
to  refuse  to  order  the  production  of  the 
books  when  this  will  probably  necessitate  a 
delay  in  or  postponement  of  the  trial. 

[6]  Another  error  relied  on  is  the  introduc- 
tion by  plaintiff  of  a  check  for  $40,  drawn  to 
the  order  of  defendant,  and  which  plaintiff 
says  fhat   be  delivered   to   defendant,    and 


which  plaintiff  also  teetlfles  was  charged  to 
his  account  in  bank  and  represented  money 
which  he  had  loaned  to  defendant  The  ob- 
jection to  this  testimony  is  based  on  the  fact 
that  the  $40  covered  by  the  check  was  not  a 
part  of  the  loan  represented  by  the  note. 
Inasmuch,  however,  aa  defendant  testified 
that  plaintiff  never  at  any  time  loaned  bim  a 
single  dollar,  the  evidence  was  competent  fbr 
the  purpose  of  Impeachment  and,  being  so 
limited  by  the  admonition  of  the  court,  was 
properly  admitted. 

The  instructions  are  not  subject  to  com- 
plaint They  authorize  a  verdict  for  the 
plaintiff  only  in  the  event  defendant  executed 
and  delivered  the  note  and  there  was  a 
valuable  consideration  therefor. 

Judgment  affirmed. 


CAETEH  COAL  CO.  v.   HILL. 
(Court  of  Appeals  of  Kentucky.    Oct  14, 1916.) 

1.  Mastper  and   Sbbvant  «=>11S— Pboppino 
Roof  of  Mines— Statutoby  Provisions. 

Ky.  St  1909,  i  2739b,  subsec.  7,  which  was 
in  force  in  1913,  and  which  provided  that  every 
owner,  lessee,  or  operator  of  a  mine  should 
provide  and  furnish  the  miners  employed  therein 
a  sufficient  number  of  caps  and  props  to  be  used 
by  the  miners  in  securing  the  roof  in  their 
rooms,  and  at  such  other  working  places  where 
by  law  or  custom  of  those  usually  engaged  in- 
such  employment  it  was  the  duty  of  such  miners 
to  keep  the  roof  propped  after  the  miner  had 
selected  and  worked  the  same,  did  not  apply 
where  by  custom  or  rule  of  the  mine  the  duty 
of  propping  ,or  timbering  did  not  devolve  upon 
the  miner  himself. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  177,  202,  209 ;  Dec.  Dig. 
<S=»118.J 

2.  Master  and  Servant  ®=278  —  AcnoMS 
FOB   Injuries— Sufficienot   of   Evidence. 

In  an  action  for  injuries  to  one  employed 
in  defendant's  mine,  where  the  work  of  shoot- 
ing or  digging  down  the  coal  and  loading  it  into 
cars  was  let  by  contract  at  a  price  per  ton, 
evidence  held  to  show  tbat  it  was  the  duty  of 
the  mining  company  to  prop  the  roof  of  the 
room  neck  were  the  injured  person  was  work- 
ing, but  that,  under  the  contract  between  it  and 
the  contractor  whom  plaintiff  was  assisting, 
the  duty  devolved  upon  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  954,  9o&-958,  960-969, 
971,  972,  977;   Dec.  Dig.  iS=278.] 

3.  Master  and  Servant  «=>118— Liabilitt 
FOB  Injuries— Delegation  of  Duties. 

Where,  under  the  custom  of  a  coal  mine 
in  which  the  work  of  shooting  or  digging  down 
the  coal  and  loading  it  into  cars  was  let  out 
by  contract  at  a  given  price  per  ton,  it  was 
the  duty  of  the  coal  company  not  only  to  cross- 
timber  but  to  set  the  props  in  a  room  neck 
where  one  assisting  a  contractor  was  working, 
the  responsibility  arising  from  this  duty  could 
not  be  evaded  by  a  contract  requiring  the  con- 
tractor to  perform  this  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fj  177,  202,  209;  Dec.  Dig. 
«=»118.] 

4.  Master  and  Servant  «s»190— Liabiutt 
fob  Injuries— Assurance  of  Safbtt. 

Where  the  duty  of  cro8S-timberin|r  a  mine 
in  which  the  work  of  shooting  or  digging  down 
the  coal  and  loading  it  into  cars  was  let  out 
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bjr  eontnict  rested  on  the  coal  company,  and  it 
■elected  B.  to  perform  this  work,  B.  was  a 
vice  principal,  and  liis  assurance  to  one  who 
was  assisting  a  contractor  that  the  roof  of  a 
room  neck  -was  safe  was,  in  effect,  an  assurance 
bj  the  coal  company. 

CE<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.I>i«.  U  448-474;  DecDig.  <8=>190.] 

fi.  Masteb  and  Sebvaht  «=s>157— Liabeutt 
fob  irjubiea — contbibutobt  negligence — 
Wabning  of  Dangeb. 

If  B.,  instead  of  giving  an  assurance  of 
safety,  warned  each  em^oy4  that  the  room 
neck  was  dangerous  a  sufficient  length  of  time 
before  the  accident  to  have  enabled  him  by 
the  exercise  of  ordinary  care  to  stop  work  and 
avoid  the  peril,  it  was  his  duty  to  heed  the 
warning  of  danger,  and  be  could  not  recover  for 
an  injury  caused  by  the  dangerous  condition  of 
the  root 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  SOS;   Dec.  Dig.  «=»167.] 

9.  Tbiai,  «=»  125  —  Conduct  ot   Counsel  — 

Ikfbopeb  Abouuent. 

In  an  action  for  personal  injuries  against 
a  coal  company,  plaintiff's  counsel  stated  that 
the  corporation's  "hoarded  thousands  and  mil- 
UoDs"  could  not  pay  plaintiff  for  the  wails  and 
pains  and  agonies  uiat  he  had  suffered,  and  re- 
ferred to  the  corporation  as  a  wicked,  soulless 
corporation  that  nad  no  life  and  could  not  be 
hnrt  or  feel,  and  as  a  lawless  corporation  that 
had  left  desolation,  destruction,  and  maiming 
from  one  end  of  a  creek  to  the  other.  Objec- 
tions and  motions  to  exclude  these  statements 
were  overruled.  Beld,  that  this  argument  was 
so  objectionable  as  to  require  a  reversal,  es- 
pecially  as  counsel,  in  going  outside  of  the 
record  and  bringing  to  the  attention  of  the 
jui7  the  amount  of  money  which  the  corporation 
had  and  the  number  of  accidents  which  had 
happened  in  its  mine,  could  have  had  no  pur- 
pose other  than  to  inflame  the  minds  and  excite 
the  passions  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  303-307 ;    Dec.  Dig.  .^=>125.] 

7.  Appeal  and  Ebrob  <S=>688— Review— Mo- 
tions fob  New  TarAir— Ajtidavits. 

Under  Civ.  Code  Prac.  }  340,  subsec  2, 
authorizing  a  new  trial  for  misconduct  of  the 
jury,  the  prevailing  party,  or  his  attorney,  and 
section  843,  providing  that  the  grounds  men- 
tioned in  such  subsection,  among  others,  must 
be  sustained  by  affidavits  showing  their  truth, 
affidavits  as  to  improper  argument  which  took 
place  in  the  court's  presence,  about  which  there 
was  no  dispnte,  and  to  the  happening  of  which 
the  court  certified  in  the  bill  of  exceptions,  were 
unnecessary ;  such  affidavits  only  being  requir- 
ed where  the  misconduct  of  counsel  docs  not 
take  place  in  the  court's  presence  or  is  the  sub- 
ject of  dispute,  if  it  does  so  take  place. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $§  2894-2896 ;  Dec.  Dig.  <S=9 
688.1 

Appeal  from  Circuit  Court,  Knox  Oounty. 

Action  by  W.  H.  Hill  against  the  Carter 
Coal  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Beversed  and  re- 
manded. 

J.  D.  Blade  and  Black,  Black  &  Owens,  all 
ot  Barbonrvllle,  tor  appellant  Brown  & 
Na<^ols,  of  Frankfort,  and  Golden  &  Lay, 
of  Barbonrvllle,  for  appellee. 

CLAT,  CX  This  Is  a  personal  Injury  case 
in  which  plaintiff,  W.  H.  HUl,  recovered  of 
defendant.  Carter  Goal  Company,  a  verdict 


and  Judgment  for  915,000.     The  coal  com- 
pany appeals 

The  facts  are  as  follows:  The  company 
employed  certain  men  to  undercut  coal  by 
means  of  electrical  cutting  machines.  After 
the  coal  Is  undercut  It  Is  the  duty  of  other 
employes,  called  "loaders,"  to  shoot  or  dig 
down  the  coal  and  load  it  Into  the  cars.  This 
character  of  work  was  let  out  by  contract  at 
BO  mudi  per  ton.  One  O.  P.  Brooks  bad  the 
contract  at  the  place  where  plaintiff  was 
injured.  In  carrying  out  his  contract  Brooks 
was  assisted  by  plaintiff.  Will  Gaylor,  and 
W.  F.  'Detherage;  Plaintiff  had  bad  about  15 
years'  experience  as  a  miner.  Prior  to  the 
accident  he  had  been  working  as  a  loader  in 
another  i>art  of  the  mine.  On  the  morning 
of  the  accident  he  was  directed  by  Brooks 
to  go  to  work  in  a  room  neck.  This  neck  had 
not  been  carried  a  sufficient  distance  to  be 
called  a  room.  It  was  only  9  or  10  feet 
wide,  and  the  work  of  mining  had  progress- 
ed only  for  a  dh;tance  of  about  20  feet.  Soon 
after  plaintiff  went  to  work  he  was  struck 
by  a  large  piece  of  overhanging  slate  and 
severely  injured.  The  roof  of  the  neck  at 
this  point  could  have  been  protected  by 
cross-timbers  of  Jack  posts,  and  it  was  the 
duty  of  c-the  company  to  do  this  work. 
Brooks  says  that  It  was  bis  iuiy  to  do  all 
straight  timbering;  that  Is,  set  the  Jack 
posts.  Pete  Broylee,  the  timber  man,  who 
was  also  sued,  says  that  it  was  his  duty  to 
do  the  cross-timbering,  but  not  set  the  Jack 
poets.  Other  witnesses  say  it  was  not  part 
of  plaintiff's  duty  either  to  cross-timber,  set 
the  Jack  posts,  or  take  down  the  draw  slate. 
Plaintiff  also  states  that  Just  before  going  in- 
to the  room  neck  he  was  assured  by  Pete 
Broyles,  the  timber  man,  that  the  t<^  of  the 
room  was  sound.  Plaintiff  also  claims  that 
It  was  his  custom  to  sound  the  roof  when  he 
went  to  work;  that  he  did  so  on  the  occasion 
In  question,  and  the  roof  appeared  to  be 
solid.  Plaintiff  admits,  however.  If  he  found 
the  slate  loose  It  was  then  his  duty  to  re- 
port It  to  some  on&  For  the  defendant,  the 
mine  foreman,  Xork,  after  stating  It  was 
bis  duty  to  look  after  the  working  places  and 
see  that  they  were  safe,  testified  as  follows: 

"Q.  Tell  the  jury  whose  duty  it  was  to  take 
down  the  draw  slate.  A.  It  was  the  contractor, 
the  men  employed  loading  the  coal  to  take  it 
out ;  or,  if  it  come  in  large  falls,  we  would 
send  a  man  to  help  timber  it  up  and  pay  them 
for  taking  it  up." 

Broyles,  the  timber  man,  testified  that  it 
was  not  his  duty  to  look  after  the  loose  slate 
at  the  face  of  the  coal  In  the  men's  working 
places.  It  was  his  duty  to  cross-timber,  but 
this  could  not  be  done  within  12  feet  of  the 
face  of  the  coal.  He  further  testified  that 
the  place  where  plaintiff  was  at  work  was 
too  dose  to  the  face  of  the  coal  to  permit 
of  cross-timbering,  and  it  was  no  part  of 
his  duty  to  set  the  Jack  posts,  although  he 
admits  that  he  started  to  get  a  Jack  post  for 
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the  purpose  of  setting  It  up  Just  sbortly  be- 
fore the  acddent  occurred.  He  further 
claims  that  just  prior  to  the  accident  he 
warned  plaintiff  of  the  dangerous  condition 
of  the  roof.  Gaylor,  who  was  working  with 
plaintift,  and  who  had  formerly  been  a  con- 
tractor and  assigned  his  contract  to  Brooks, 
said  that,  nnder  his  contract,  the  company 
was  to  do  all  cross-timbering,  but  he  was  to 
set  the  jack  posts.  Detherage,  who  was  also 
working  with  plaintiff,  testified  that  It  was 
the  duty  of  the  man  doing  the  contract  to 
take  down  the  loose  slate ;  that  the  man  en- 
gaged In  loading  coal  is  always  supposed  to 
take  care  of  the  loose  slate.  He  further  said 
It  was  the  duty  of  the  man  who  loaded  the 
coal  to  set  the  Jack  posts.  Brooks,  the  con- 
tractor, testified  that  it  was  not  the  duty  of 
the  company  to  timber  at  the  place  where 
the  slate  fell.  It  was  his  duty,  under  his 
contract,  to  have  the  draw  slate  taken  down 
and  to  set  the  jack  posts  in  the  working 
places. 

[1-3]  The  accident  out  of  which  this  action 
arose  occurred  in  the  year  1913,  and  there- 
fore prior  to  the  amendments  of  1914  to  the 
mines  and  mining  statute.  Under  the  stat- 
tate  then  In  force,  it  was  the  duty  of  the 
mine  owner,  after  the  miners  had  selected 
and  marked  them,  to  furnish  to  the  miners 
a  suflident  number  of  caps  and  props  to  be 
used  by  the  miners  in  securing  the  roof  in 
their  rooms,  and  at  such  other  working  plac- 
es where  by  law  or  custom  of  those  usually 
engaged  In  such  employment  it  was  the  du- 
ty of  the  miners  to  keep  the  roof  propped. 
Section  2739b,  subsec.  7,  Kentucky  Statutes 
1909.  Manifestly,  ithls  statute  is  not  appli- 
cable where,  by  custom  or  rule  of  the  mine, 
the  duty  of  propping  or  timbering  does  not 
devolve  upon  the  miner  himself.  Defendant 
insists  that  the  trial  court  erred  in  assuming 
In  the  Instructions  that  it  was  the  duty  of 
the  defendant  to  prop  the  roof,  and  there- 
fore use  ordinary  care  to  make  plaintiff's 
working  place  reasonably  safe.  Plain tlfTs 
evidence  shows  that  under  the  custom  of  the 
mine  no  duty  of  propping  devolved  upon  him. 
Defendant  insists  that  the  evidence  of  York, 
Broyles,  Gaylor,  Detherage,  and  Brooks, 
above  set  forth,  shows  that  It  was  the  duty 
of  the  plaintiff  and  those  working  with  him 
to  do  the  propping.  We  have  carefully  con- 
sidered the  evidence  referred  to,  and  fall  to 
find  any  ground  for  this  contention.  Brooks 
says  it  was  tils  duty,  nnder  his  contract,  to 
set  the  jack  posts,  and  a  careful  readibg  of 
the  statements  of  York,  Detherage,  Oaylor, 
and  Broyles  shows  that  the  word  "loaders" 
was  used  with  respect  to  the  contractor,  and 
not  with  respect  to  the  men  employed  by  him 
to  do  the  work.  On  the  whole,  we  think  the 
evidence  shows  that  it  was  the  duty  of  the 
company  to  do  the  propping,  but  that  under 
the  contract  between  the  company  and 
Brooks  this  duty  devolved  upon  Brooks. 
Manifestly,  if,  under  the  custom  of  the  mine. 


it  was  the  duty  of  tlie  company  not  only  to 
cross-timber,  but  to  aet  the  props,  the  re- 
sponsibility arising  from  this  duty  could  not 
be  evaded  by  a  contract  requiring  the  con- 
tractor to  perform  the  work.  If,  upon  an- 
other trial,  it  should  be  made  to  appear  that 
the  contractor's  employes  were  themselves 
Charged  with  the  duty  of  propping  or  taking 
down  the  draw  slate,  then  the  question  of 
whose  duty  It  was  to  do  such  work  under 
the  particular  circumstances  of  this  case 
should  be  submitted  to  the  jury.  Of  course, 
If  it  was  the  duty  of  the  plaintiff  and  those 
working  with  him  to  do  this  work,  and  they 
failed  to  do  so,  and  by  reason  thereof  he 
was  injured,  there  can  be  no  recovery. 

[4,  t]  Objection  Is  urged  to  an  instruction 
authorizing  a  recovery  based  on  an  assur> 
ance  of  safety  given  by  Broyles,  the  timber 
man.  It  is  urged  that  Broyles  was  not  in 
authority  over  plaintiff  and  had  no  right 
to  bind  his  master  by  an  assurance  of  safe- 
ty. The  evidence  shows  that  the  duty  of 
cross-timbering  the  rooms  devolved  upon  the 
company.  Broyles  was  the  agent  selected 
by  the  company  to  perform  this  work.  He 
was  to  do  this  work  when  the  conditions  re- 
quired, and  it  must  be  presumed  that  he  pos- 
sessed superior  knowledge  of  the  danger,  or 
lack  of  danger,  growing  out  of  the  condition 
of  the  roof.  As  the  duty  of  cross-timbering 
devolved  upon  the  master,  and  as  this  duty 
was  intrusted  to  Broyles,  Broyles  became  a 
vice  principal  and  took  the  place  of  the  mas- 
ter,  and  his  assurance  of  safety  was,  in  ef- 
fect, an  assurance  by  the  master.  It  follows 
that  the  trial  court  did  not  err  in  giving  the 
Instmctlon  referred  to.  We  conclude,  how- 
ever, that  the  rule  should  work  both  ways. 
Broyles  not  only  says  that  he  did  not  give 
plaintiff  any  assurance  of  safety,  but  dis- 
tinctly told  him  that  the  roof  was  dangerous. 
If  the  plaintiff  had  the  right,  on  the  one 
hand,  to  rely  on  Broyles'  assurance  of  safe- 
ty, he  should  be  required,  on  the  other  hand, 
to  heed  Broyles'  warning  of  danger,  and  the 
jury  should  be  told,  in  substance,  to  find  for 
the  defendant  If  Broyles,  the  timber  man, 
warned  plaintlfl:  of  the  dangerous  condition 
of  th6  roof  and  of  the  danger  of  working 
thereunder  a  sufficient  length  of  time  before 
the  accident  to  have  enabled  plaintiff,  by  the 
exercise  of  ordinary  care,  to  stop  work  and 
avoid  the  periL 

[I]  In  his  argument  to  the  jury  counsel 
for  plaintiff  used  the  following  language: 

"(1)  Ton  can  take  from  this  corporation  its 
hoarded  thousands  and  millions,  and  you  can't 
pay  this  man  for  these  wails  and  pains  and 
agonies  that  he  has  suffered. 

"(2)  Qo  out  and  bring  in  a  verdict  here 
against  this  wicked,  aoullesa  corporation— this 
thing  that's  got  no  life,  that  you  can't  hurt  and 
that  can't  feeL 

"(3)  Something  must  be  done  with  this  law- 
less coiporation  that's  left  a  string  of  desola- 
tion and  destruction  and  maiming  from  one  end 
of  Brush  creek  to  the  other,  a  sam^e  of  which 
you  have  here  before  you  in  Wiley  Hill. 

"(4)  Ah,  Marsee,  how  can  you,  with  the  hire- 
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ling  Boal  tbat  700  have  in  70a  for  this  iricked 
corporation  up  tbere,  bow  can  70a  look  this 
man  in  the  face?^ 

Defendant  objected  to  the  foregoing  state- 
ments, and  moved  the  court  to  exclude  them 
from  the  consideration  of  the  Jury.  The  ob- 
jections and  motion  were  overruled.  The 
idalntUI's  right  to  recover  in  this  action  de- 
pended on  the  company's  negligence  and  bia 
want  of  contributory  negligence.  The 
amount  of  money  which  the  corporation  had 
and  the  number  of  accidents  which  had  hap- 
pened in  its  mine  were  matters  about  which 
DO  evidence  was  given,  or  could,  with  proprie- 
ty, have  been  given.  Oounsel,  in  going  out- 
side of  the  record  and  bringing  such  matters 
to  the  attention  of  the  Jury,  could  have  had 
no  purpose  other  than  to  inflame  the  minds 
and  excite  the  passions  of  the  Jury.  This  is 
not  a  case  of  one  act  of  impropriety  followed 
by  an  admonition  of  the  court  to  the  Jury 
not  to  consider  the  statement  It  is  a  case 
where  the  Umlts  of  legitimate  argument  were 
transcended  In  a  number  of  instances  with- 
out rebuke  or  admonition  from  the  court. 
Such  violations  of  the  propriety  of  debate 
have  been  condemned  in  a  number  of  cases 
and  reversals  ordered.  Kentucky  Wagon  Mfg. 
Co.  V.  Duganicst  113  S.  W.  128 ;  L.  &  N.  R. 
B.  Co.  V.  Payne.  138  Ky.  275,  127  S.  W.  893, 
Ann.  Cas.  1912A,  1291;  I.  C.  R.  R.  Co.  v. 
Jolly,  119  Ky.  462,  84  S.  W.  330,  27  Ky.  Law 
B^.  118;  McHoiry  Coal  Co.  v.  Sneddon,  98 
Ky.  687,  34  S.  W.  228,  17  Ky.  Law  Sep.  12^; 
U  &  N.  £.  R.  Co.  V.  Crow,  107  S.  W.  807,  32 
Ky.  Law  EepL  1146 ;  G,  N.  O.  &  T.  P.  Ry.  Co. 
r.  Martin,  154  Ky.  349, 167  S.  W.  710 ;  Owena- 
boro  Shovel  &  Tool  Co.  v.  Moore,  154  Ky. 
431,  167  S.  W.  1121;  Knights  of  Maccabees 
at  the  World  t.  Shields,  162  Ky.  392,  172  S. 
W.  696.  In  none  of  these  cases  was  the  lan- 
guage more  objectionable  than  that  used  by 
oounsel  In  the  present  case.  Indeed,  if  a  re- 
versal were  not  ordered  in  this  case,  it  would 
be  difficult  to  And  a  case  requiring  a  new  tri- 
al because  of  improper  argument 

[7]  But  the  point  is  made  that  the  im- 
proper argument  of  counsel  was  not  sustained 
by  affidavits,  as  required  by  the  Code.  Sec- 
tion 340,  snbsec.  2,  Civil  Code,  authorizes  a 
new  trial  for  misconduct  of  the  Jury,  of  the 
prevailing  party,  or  of  his  attorney.  Section 
34S  provides  in  part  as  follows : 

"The  gronnda  mentioned  in  section  340,  sub- 
sections 2,  3  and  7,  mast  be  sustained  by  affida- 
vits showing  their  truth;  and  may  be  contro- 
verted by  affidavits." 

In  our  opinion,  this  provision  applies  in 
those  cases  only  where  the  misconduct  of  the 
oounsel  does  not  take  place  in  the  presence 
of  the  court,  or,  taking  place  in  his  presence, 
Is  the  subject  of  dispute.  It  does  not  apply 
to  imprt^ter  argiunent  taking  place  in  the 
court's  presaice  about  which  there  is  no  dis- 
pute and  to  the  happening  of  which  the  court 
certifies  in  the  bill  of  exceptions.  In  the 
present  case  the  Improper  argument  is  set 


forth  in  the  Mil  of  exceptions  and  certified 
to  by  the  court  This  practice  has  always 
been  regarded  as  sufficient  Bannon  v.  Lou- 
isville Trust  Co.,  Adm'r,  150  Ky.  405,  150  S. 
W.  610 ;  Southern  Ry.  in  Kentucky  v.  Thay- 
er's Adm'x,  166  Ky.  486,  161  S.  W.  236. 

Judgment  reversed,  and  cause  remanded 
for  a  neiw  trial  oonsiBtent  with  this  oiHnion. 


DANIEL  et  al.  v.  DANIBIa* 

(Court  of  Appeals  of  Kentucky.    Oct  13, 
1916.) 

L  Pleading     «s>66  —  Coicfi:.airt  —  Indbfi- 

RIXBNBS8. 

A  complaint  alleging  that  defendant 
breached  a  contract  with  plaintiff  by  failing 
to  account  for  plaintiff's  share  of  money  deriv- 
ed from  the  sale  of  certain  timber  in  accord- 
ance with  the  contract,  is  not  indefinite  because 
it  averred  that  the  names  of  the  purchasers 
were  unknown  to  the  plaintiff,  since  such  names 
must  necessarily  be  known  to  defendant,  whose 
duty  it  is  to  disclose  them. 

[Ed.  Note. — S\>r  other  cases,  see  Pleading, 
Dec.  Dig.  «=966.] 

2.  Plbadino  «=s>193,  867  —  Gbourdb  of  Db- 
MxrBBXB—lNDEFiRiTKNXsa— Motion  to  Make 
Specific. 

Where  a  petition  states  a  cause  of  action, 
a  general  demurrer  will  not  lie  because  of  in- 
denniteness  in  some  respects  in  the  statement 
of  the  facts ;  the  remedy  bein^  by  motion  to 
make  the  statements  of  the  petition  more  spe- 
cific, under  Civ.  Code  Prac.  f  134, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig,  |«  64,  425,  42&-435,  437-443,  U73- 
1193 ;   Dec.  Dig.  «=.193,  367.] 

3.  Tbial  ®:»139  —  Pebejcptobt  Ihstbvction 
— StJFnciENcY  of  Evidence. 

It  is  not  error  to  refuse  a  peremptory  in- 
struction directing  a  verdict  for  defendant  if 
there  is  any  evidence  to  support  the  plaintiff's 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dij?.  SS  332,  383,  33&-341,  365 ;  Dec.  Dig.  «=» 
139.] 

4.  Joint  ADVENTinixs  4=»6— Salbs— AonoNa 
on  Contracts— I N8TBT7CTION8. 

In  an  action  for  an  accounting  of  profits 
on  the  sale  of  timber  which  by  agreement  the 
parties  were  to  buy  and  sell,  and,  after  pay- 
ment of  advances  to  share  the  profits,  it  was  not 
error  to  charge  the  jury  that  if  they  believed 
from  the  evidence  that  there  was  an  agreement 
between  the  parties  to  buy  timber  for  the  pur- 
pose of  resale,  that  timber  was  so  bought,  and 
sold  by  defendants  at  a  profit,  that  under  the 
contract  plaintiff  was  to  have  half  the  profits 
less  the  money  advanced  by  defendants  for  the 
originfil  purchase,  their  finding  should  be  for 
plaintiff  for  half  the  profits  derived  from  any 
timber  sold  not  exceeding  the  demand  in  the 
petition,  but  that  if  they  believed  that  no  tim- 
ber so  purchased  was  resold  at  a  profit  they 
should   find  for  defendants. 

[Ed.  Note. — ^For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig,  f  7 ;   Dec.  Dig.  «=»5.] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  O.  B.  Daniel  against  K.  F. 
Daniel  and  another  for  breach  of  contract 
From  a  Judgment  for  plaintiff,  defendants, 
appeal.     Affirmed. 

Wootton  &  Morgan,  of  Hazard,  for  appel- 
lants. Jno.  B.  Eversole  and  W.  C.  Eversole, 
both  of  Hazard,  for  appellee. 


^sotor  other  cases  sea  sun*  topic  and  KEtT-NVMBBR  In  sU  Key-NaaitMred  DlgasU  $aA  Indexes  , 
*Rehearing  denied  December  17,  191S.  /'^  I 
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SETTLE),  J.  The  appellee,  C.  B.  Daniel, 
by  petition  filed  In  the  Perry  circuit  court, 
sued  to  recover  of  the  aroellants,  K.  F. 
Daniel  and  Elizabeth  Daniel,  $2,179.50  claim- 
ed as  his  half  of  alleged  profits  realized  on 
a  timber  contract.  It  being  alleged  In  the 
petition  that  In  August,  1910,  be  made  with 
them  the  contract  In  question,  whereby  he 
undertook  to  forthwith  purchase  for  them 
certain  standing  timber  on  WUlard  and 
Forked  Mouth  creeks,  in  Perry  county,  ap- 
pellants agreeing  to  furnish  the  money  to 
pay  for  the  timber,  and  that  they  would  sell 
the  timber  and,  after  repaying  themselves 
the  money  they  had  furnished  appellee  to 
purchase  it  and  deducting  the  cost  attending 
Its  sale,  g^lve  and  pay  appellee  one-half  the 
profits  realized  therefor;  that  pursuant  to 
such  contract  appellee  purchased  for  appel- 
lants, with  the  money  advanced  by  them  for 
that  purpose,  5,386  trees  in  the  months  of 
August,  September,  October,  November,  and 
December,  1910,  at  a  cost  of  $2,647,  which 
timber  appellants  at  once  contracted  to  the 
Hamilton  Realty  Company  at  the  price  of 
$7,034,  by  which  sale,  if  appellants  had  per- 
mitted It  to  stand,  they  would  have  realized, 
after  deducting  the  money  they  had  ad- 
vanced to  pay  for  the  timber  and  the  cost  of 
taking  it  up,  a  profit  of  $4,359,  one-baLf  of 
which,  $2,179.60,  appellee  was  entitled  to  and 
would  have  received ;  but  that  a  controversy 
then  arose  between  him  and  appellants  over 
a  division  of  the  profits,  his  half  of  which 
they  refused  to  pay,  and,  in  order  to  avoid 
payment  of  which,  appellants  by  a  fraudu- 
lent coUuslon  with  the  Hamilton  Realty 
Company  Induced  the  latter  to  rescind  the 
contract  of  sale  appellants  had  made  with 
it  It  was  further  alleged  Id  the  petition 
that,  shortly  after  their  rescission  of  the 
contract  with  the  Hamilton  Realty  Com- 
pany, appellants  sold  the  timber  In  question 
for  as  great  a  profit  as  would  have  been 
loade  out  of  the  sale  to  that  company,  to 
other  persons  to  appellee  unknown.  The 
prayer  of  the  petition  asked.  In  substance, 
that  appellants  be  made  to  account  to  appel- 
lee for  his  half  of  the  profits  realized  from 
such  sales,  and  that  he  be  given  Judgment 
against  them  therefor  to  the  amount  of 
$2,179.50.  Appellants,  by  answer,  traversed 
the  averments  of  the  petition,  but  by  a  sub- 
sequent paragraph  admitted  that  they  had 
employed  appellee  to  purchase  for  them  a 
part  of  the  timber  in  controversy,  and  al- 
leged that  tor  such  services  as  he  rendered 
under  this  employment  they  had  agreed  to 
pay,  and  had  paid,  him  at  the  rate  of  $1  per 
day.  The  affirmative  matter  of  the  answer 
was  controverted  of  record,  and  upon  the 
Issues  thus  formed  the  case  went  to  trial,  re- 
sulting in  a  verdict  in  favor  of  appellee  for 
$600  damages.  From  the  Judgment  entered 
upon  that  verdict,  this  appeal  is  prosecuted. 

[1,  2]  Appellants  insist  that  the  trial  court 
erred  in  overruling  their  general  demurrer 
to  .the  petition,  It  being  their  contention  that 


the  averments  of  the  petition  kn  not  suf- 
ficiently specific  to  authorize  a  recovery. 
The  contention  ia  unsound.  Considered  as  a 
whole,  the  petition  In  meaning  and  effect 
rests  appellee's  right  of  recovery  upon  the 
grounds:  First  That  he  is  entitled  to  Judg- 
ment against  appellants  for  one-half  the 
profits  that  would  have  been  realized  from 
the  alleged  sale  by  them  of  all  the  timber  to 
the  Hamilton  Realty  Company,  but  for  their 
fraud  In  Inducing  that  company  to  rescind 
such  sale  in  order  to  enable  appellants  to 
avoid  the  payment  to  appellee  of  his  half  of 
the  profits,  which  constituted  a  violation  of 
their  contract  with  appellee  and  made  them 
liable  to  him  for  damages  equaling  in  amount 
half  the  profits  of  the  sale  to  the  Hamilton 
Realty  Company.  Second.  Tliat,  if  the  court 
should  find  this  ground  of  recovery  unten- 
able, the  subsequent  sales  made  of  the  tim- 
ber by  appellants  to  other  paraes  at  a  prof- 
it. In  any  event,  entitled  appellee  to  his  half 
of  such  profits.  It  Is  true  the  allegations  of 
the  petition  as  to  the  subsequent  sales  are 
indefinite,  both  as  to  the  number  and 
amounts,  respectively,  of  such  sales.  The 
averment,  however,  that  the  names  of  the 
purchasers  are  unknown  to  appellee,  threw 
upon  appellants,  as  the  names  must  neces- 
sarily be  known  to  thein,  the  duty  of  dis- 
closing them;  but  as  the  petition  was  in- 
definite In  fkilling  to  state  that  the  number 
and  amounts,  respectively,  of  the  subsequent 
sales  were  unknown  to  appellee,  appellants 
should  have  entered  a  motion  requiring  the 
petition  to  be  made  more  spedflc  in  the 
particulars  mentioned.  This  they  faUed  to 
do^  hence  they  cannot  complain  that  th^r 
demurrer  to  the  petition  was  overruled.  A 
general  demurrer  will  lie  when  the  petition 
falls  to  state  a  cause  of  action  but  will  not 
lie  where  there  is  Indefinlteness  in  some  re- 
spects in  the  statement  of  the  facts  con- 
stituting the  cause  of  action.  In  such  case 
the  ronedy  is  a  motion  to  make  the  state- 
ments of  the  petition  more  specific.  Civil 
Code,  {  184. 

[3]  It  Is  a  further  oont^itiOD  of  appellants 
that  the  trial  court  erred  in  refusing  the  per- 
emptory instruction  asked  by  them  at  the 
conclusion  of  the  evidence.  The  refusal  of 
a  peremptory  instruction  directing  a  verdict 
for  the  defendant  is  not  error,  if  there  Is 
any  evidence  to  support  the  plaintiff's  cause 
of  action ;  hence  in  passing  upon  this  con- 
tention consideration  of  the  evidence  will  be 
necessary.  In  other  words,  it  must  be  de- 
termined from  the  evidence:  First,  wheth- 
er appellee  made  with  appellants  the  coa- 
tract  alleged  In  the  petition ;  second,  wheth- 
er profits  were  realized  from  sales  of  Um- 
ber by  the  latter. 

While  there  is  a  contrariety  of  proof  as  to 
this  question,  we  think  the  weight  of  the  evi- 
dence is  to  the  effect  that  the  contract  was 
substantially  made  as  claimed  by  appellee. 
Appellee  is  a  son  of  apiiellants,  and  it  ap- 
pears from  the  evidence  that  the  appellant 

Google 


Digitized  by ' 


>8' 


Ky.) 


EASTERN  KENTUOKT  HOME  TELEPHONE  CX).  v.  HAIOHEB 


K.  F.  Daniel,  who  has  had  80  yeais'  experi- 
ence in  handling  timber,  was  conductlns  his 
operations  in  that  Une  in  the  name  of  bis 
wife  and  coappellant,  Elizabeth  Daniel.  Al- 
though the  mono;  used  In  the  business  was 
furnished  by  him,  sales  of  timber  and  deeds 
therefor  were  in  every  Instance  made  to  the 
wife. 

Appellee  testified  not  only  that  the  con- 
tract, as  alleged  in  the  petition,  was  made 
between  himself  and  the  appellants,  but,  in 
addition,  that  he  purchased  a  large  quantity 
of  standing  timber  from  one  Tom  Moore,  by 
whom  it  had  previously  been  purchased  un- 
der a  number  of  contracts  taken  in  the  name 
of  D.  T.  Coombs,  appellants  furnishing  the 
money  with  which  to  pay  for  same;  that 
from  the  sale  of  the  timl)er  thus  purchased 
appellants  were  to  retain  from  the  proceeds 
the  mon^  which  they  had  furnished  to  pay 
for  the  timber  and  the  cost  attending  Its 
sale,  and  the  profits  were  to  be  divided 
equally  between  them  and  appellee.  The 
evidence  in  behalf  of  appellee  cannot  be  said 
to  sustain  the  allegations  of  the  petition  as 
to  the  sale  made  by  appellants  of  the  timber 
to  the  Hamilton  Realty  Company,  but  does 
show  the  making  by  the  latter  of  other  sales 
of  the  timber,  the  prices  realized  therefor, 
and  the  profits  to  be  divided  between  the 
parties. 

The  appellant  K.  F.  Daniel  in  testifying 
contradicted  appellee  as  to  the  character  and 
terms  of  the  contract,  but  admitted  enough 
to  show  that  he  had  employed  him  to  pur- 
chase some  of  the  timber  in  question  and 
agreed  to  pay  him  for  his  services  one-half 
the  profits  realized  thereon.  Indeed,  a  letter 
written  by  him  to  appellee,  which  appears 
in  the  record,  contains  these  statements: 

"When  I  told  yon  you  could  have  a  interest 
in  this  timber,  I  didn't  mean  that  you  should 
have  a  interest  in  all  the  timber  that  I  could 
buy.  I  meant  to  give  you  a  share  of  the  tim- 
ber which  was  taken  up  and  branded  with  the 
letter  K,  after  Betsy  Daniel  got  all  of  her  pur- 
chase money  back." 

The  above  statements  corroborate  the  ap- 
pellee that  there  was  a  contract  between  him 
and  appellants,  whereby  they  were  to  buy 
some  timber,  sell  it,  and  divide  the  profits, 
after  repaying  to  the  appellants  the  amount 
furnished  in  the  purchase  of  the  tlml)er.  It 
is  patent,  however,  from  the  evidence,  that, 
when  the  timber  was  sold,  profits  were  larg- 
er than  was  anticipated  by  the  parties  to  the 
contract,  which,  according  to  the  testimony 
of  appellee,  so  excited  the  avarice  of  the  ap- 
pellant K.  F.  Daniel,  as  to  lead  to  his  refus- 
ing a  division  with  appellee  of  the  profits  at 
alL  The  evidence  introduced  by  appellee, 
while  not  sufiident  to  sustain  the  averments 
of  the  petition  as  to  the  entire  amount  of 
profits  claimed  to  have  been  realized  for  the 
timber  purchased  by  him  and  sold  by  appel- 
lants under  the  contract,  does  fairly  estab- 
lish the  following  facts:  That  449  trees  pur- 
chased by  appellee  under  the  contract  from 


the  Stacy  land,  356  trees  from  the  Baker 
land,  and  a  considerable  number  from  the 
Caldwell  land,  costing  in  the  aggregate  $642.- 
50,  were  sold  by  the  appellants  for  $1,991, 
which,  after  repaying  to  appellants  the  mon- 
ey they  had  furnished  In  the  purchase  of  the 
timber,  left  a  net  profit  of  $1,348.50,  to  one- 
half  of  which,  $674.25,  appellee  was  entitled 
under  his  contract  with  appellants;  but  the 
verdict  of  the  Jury  only  allowed  him  $600 
of  this  sum. 

It  further  appears  from  the  evidence  that 
timber  other  than  that  last  above  mentioned, 
which  had  been  purchased  by  appellee  under 
the  contract,  was  also  sold  by  appellants  for 
a  profit,  none  of  which  they  were  made  to  ac- 
count for  by  the  Jury;  but,  as  appellee  has 
not  taken  a  cross-appeal  from  the  Judgment, 
we  are  not  concerned  with  the  loss  of  profits 
he  sustained  upon  the  sale  of  that  timber. 
From  our  consideration  of  the  evidence  we 
are  unable  to  say  that  the  verdict  of  the 
Jury  did  the  appellants  any  injustice. 

£4]  Appellants'  complaint  of  the  Instruc- 
tions cannot  be  sustained.  But  two  instruc- 
tions were  given,  both  of  which  are  substan- 
tially free  of  error.  They  in  substance  ad- 
vised the  Jury  that,  if  they  believed  from 
the  evidence  that  appellee  and  appellants 
entered  into  an  agreement  with  each  other 
to  buy  timber  for  the  purpose  of  a  resale, 
and  did  buy  timber  for  that  purpose  in  Per- 
ry county,  Ky.,  the  deeds  to  which  were 
made  to  the  appellant  Elizabeth  Daniel,  that 
such  timber  or  a  portion  thereof  was  after- 
wards sold  by  appellants  at  a  profit,  and  that 
under  the  agreement  between  the  parties  they 
were,  after  repaying  the  latter  the  money 
they  advanced  to  purchase  the  timber,'  to 
divide  the  profits  equally,  that  is,  one-half 
to  appellee  and  one-half  to  appellants,  their 
finding  should  he  for  the  appellee,  in  a  sum 
equal  to  one-half  of  the  profits  derived  from 
the  resale  of  the  timber,  or  any  part  there- 
of, not  to  exceed  the  amount  claimed  in  the 
petition;  but,  upon  the  other  hand,  if  they 
believed  from  the  evidence  that  no  timber 
purchased  under  the  contract  was  resold  at 
a  profit,  then  the  finding  should  be  for  the 
appellants. 

The  record  discloses  no  prejudicial  error 
in  the  admission  or  rejection  of  evidence. 

Judgment  affirmed. 


EASTERN  KENTUCKY   HOME  TBLB- 
PHONB  CO.  et  ah  v.  HATCH- 
ER et  ah 
(Court  of  Appeals  of  Kentucky.    Oct.  13, 1916.) 

1.  Teleorafbs    Awn    Teuefhores    *=»7  — 
Grant  op  Fkancbisb — VAunrrr. 

Under  Const,  j  164,  providing  that  fran- 
chises may  be  granted  by  municipalities  only 
after  due  advertisement  and  to  the  highest  and 
best  bidder,  and  Ky.  St.  |  3636,  providing  that 
no  franchise  shall  be  granted  by  an  ordinance 
passed  on  the  day  of  its  introduction  nor  with- 
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In  five  dayg  thereafter,  a  fnncliiae  panted  by 
an  ordinance  introdnced  and  passed  on  AprU 
2,  1906,  was  void,  and  was  not  validated  by  an 
ordinance  introduced  and  passed  on  May  7, 
1906,  confirming  the  transfer  of  the  franchise 
of  April  2d,  by  the  grantee  of  the  council  to  an 
assignee,  and  also  granting  the  franchise  to 
the  assignee;  sach  two  ordinances  not  beins 
legally  equivalent  to  a  single  ordinance  passed 
in  conformity  with   the  act 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent,  Dig.  i  o;  Dec  Dig.  «=» 
7.] 
2.  MuniCIFAI.   COBPOBATIONB   4=>680,    681  — 

QSANT   or  FBANCHISB    STATnTS— C0H8TBUC- 

TIOW. 

The  pnrpose  of  Ky.  St  I  8686,  regnlating 
the  granting  of  a  franchise  by  municipalities, 
being  to  protect  the  public  interests,  its  provi- 
sions must  be  carried  out  according  to  their  un- 
mistaltable  terms. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  1469-1466;  Dee. 
Dig.  «=3680,  681.] 

Appeal  from  Clrcalt  Court,  Pike  County. 

Action  by  James  Hatcher  and  others  against 
the  Eastern  Kentucky  Home  Tel^hone  Com- 
pany and  another  for  an  Injunction,  which 
was  granted.  On  motion  by  defendant  in 
Supreme  Court  to  dissolve.    Motion  denied. 

J.  3.  Moore,  of  Plkeville,  for  appellants. 
Stratton  &  Stephenson,  of  PikevlUe,  and  J. 
P.  Hobson  &  Son,  of  Frankfort,  tor  a^pelleea 

MILiLER,  0.  J.  James,  John  H.,  and  Ri<di- 
ard  Hatcher,  as  plaintiffs,  brought  this  ac- 
tion against  the  Eastern  Kentudiy  Home 
Telephone  Company  (her^nafter  called  the 
company  for  brevity)  and  N.  Starkey,  the  sole 
owner  of  said  company,  for  a  mandatory  in- 
junction requiring  them  to  remove  a  guy  pole 
and  a  guy  wire  running  therefrom  to  a  tele- 
phone pole  planted  on  the  main  street  of  Plke- 
ville, a  dty  of  the  flfth  class,  and  In  front  of 
plaintiffs'  store,  so  as  to  greatly  narrow  the 
sidewalk  and  interfere  with  its  proposed  im- 
provement to  the  curb  line  of  the  street 
The  circuit  Judge  granted  the  injunction,  and 
required  the  company  to  remove  the  tele- 
graidii  I>ole,  the  guy  pole,  and  the  guy  wire, 
tor  the  double  reason  that  the  planting  of 
the  i>ole  and  Iron  guy  rod  In  front  of  the  en- 
trance of  the  Hatcher  building  was  an  unrea- 
sonable Interference  with  the  use  of  their 
property,  and  the  ordinance  under  which  the 
telephone  company  operated  was  invalid. 
The  company  has  applied  to  me  for  a  dlssolu- 
tioa  ot  the  Injunction;  and,  on  account  of 
the  Importance  of  the  questions  involved,  all 
the  Judges  of  the  court  heard  the  argument, 
and  concur  in  the  conclusions  reached. 

The  essential  facts  bearing  upon  this  con- 
troversy are,  briefly,  as  follows:  The  plain- 
tiffs own  two  lots  facing  on  Front  street  and 
extending  back  to  the  Big  Sandy  river,  upon 
which  there  is  a  business  house.  In  making 
certain  changes  In  connection  with  the  re- 
moval of  its  exchange  from  Front  street  to  a 
building  on  Grace  avenue,  the  company  set  a 
telegraph  pole  near  the  curb  of  the  street  In 
front  of  the  Hatcher  store.    It  also  placed 


an  Iron  guy  rod  between  the  pole  and  the 
store,  and  about  six  feet  from  the  pole,  and 
from  this  Iron  guy  rod  it  ran  a  guy  wire 
to  the  pole  for  the  purpose  of  bracing  it.  As 
the  distance  from  the  Hatcher  property  line 
to  the  curb  of  the  street  is  about  twelve  feet, 
the  Iron  guy  rod,  being  placed  about  midway 
of  that  distance,  forms  an  obstruction  -to  the 
outer  alx  feet  The  Inner  six  feet  of  this 
front  is  now  occupied  by  a  brick  sidewalk; 
but,  since  the  property  owners  upon  the  ad- 
joining square  have  located  their  sidewalks 
along  the  curb  line,  the  Hatchers  purxwsed 
to  construct  a  new  sidewalk  along  the  curb 
line  in  front  of  their  property.  In  order  that 
the  sidewalks  in  the  neighborhood  might  be 
uniformly  located  along  the  curb  line.  From 
what  has  been  above  stated,  however.  It  is 
apparent  that  the  telegraph  pole  and  the  guy 
wire  will  effectually  obstruct  a  sidewalk,  if 
built  along  the  curbstone;  and  this  Is  the 
principal  complaint  In  this  action. 

Two  propositions  were  presented  upon  the 
argument:  (1)  That  the  ordinance  under 
which  the  defendant  is  operating  is  Invalid ; 
and  (2)  If  It  Is  valid,  the  use  the  company  has 
made  of  the  sidewalk  Is  an  unreasonable 
one. 

[1]  Taking  up  the  first  question  It  appears 
that  the  franchise  under  which  the  teleidioue 
company  is  operated  was  bought  by  John  F. 
Butler  from  the  dty  of  Plkeville  under  an 
ordinance  passed  April  2, 1906,  and  the  rights 
thereby  acquired  were  subsequently  assign- 
ed by  Butler  to  Starkey,  the  present  owner 
and  operator  of  the  telephone  company. 

Section  3636  of  the  Kentucky  Statutes  pro- 
vides as  follows: 

"No  ordinance,  and  no  resolution,  granting 
any  franchise  for  any  purpose,  shall  be  passed 
by  the  dty  coundl  on  the  day  of  its  Introduc- 
tion, nor  within  five  days  thereafter,  nor  at  any 
other  than  a  regular  meeting,"  etc. 

This  section  was  passed  pursuant  to  sec- 
tion 164  of  the  Constitution,  which  provides: 

"No  county,  dty,  town,  taxing  district  or 
other  mnnldpality  shall  be  authorized  or  t>er- 
mitted  to  grant  any  franchise  or  privilege,  or 
make  any  contract  in  reference  thereto,  for  a 
term  exceeding  twenty^  years.  Before  granting 
such  franchise  or  privilege  for  a  term  of  years, 
such  munidpality  shall  first,  after  due  adver- 
tisement receive  bids  therefor  publidy^  and 
award  the  same  to  the  highest  and  best  bidder: 
but  it  shall  have  the  right  to  reject  any  or  all 
bids.  This  section  shall  not  apply  to  a  trunk 
railway." 

The  ordinance  creating  the  franchise  un- 
der whldi  the  telephone  company  is  operat- 
ing was  introduced  into  the  city  council  ot 
PlkevUle  on  the  2d  day  of  AprU,  1906,  and 
was  passed  by  the  council  on  the  same  day. 
Acting  under  this  ordinance,  the  court's  com- 
missioner sold  the  franchise  therein  granted 
to  Butler,  who  thereafter  assigned  his  bid 
to  the  Eastern  Kentucky  Home  Telephone 
Company.  Subsequently,  on  May  7,  1906,  the 
dty  council  of  Plkeville  passed  an  ordinance 
approving  and  confirming  the  sale  of  the 
franchise  by   the  commissioner  to   Butler; 
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and,  after  reciting  tbe  assignment  by  Bntler 
to  the  company,  the  ordinance  of  May  7tb 
further  provided  as  follows: 

"Now,  in  pursuance  to  said  transfer  from 
■aid  J.  F,  Butler  to  the  Eastenv  Kentucky 
Home  Telephone  Co.,  be  and  it  ia  hereby  grant- 
ed the  right,  priTilege,  authority,  and  franchise 
to  erect,  operate  and  maintain  lines  of  tele- 
phone and  telegraph  including  the  necessary 
poles,  fixtures  and  electrical  conductors  upon, 
along  and  over  the  public  roads,  streets  and 
highways  of  the  city  of  Pikeville,  for  a  period 
of  twenty  years,  as  the  business  of  the  purchas- 
er, successors  and  assigns  may,  from  time  to 
time,  require." 

The  second  clause  of  the  ordinance  above 
qnoted,  as  well  as  the  succeeding  five  clauses 
thereof,  whlcli  relate  to  the  details  of  the 
construction  of  the  telephone  system,  the 
charges  It  shall  be  authorized  to  make,  etc., 
are  but  repetitions  and  copies  of  similar 
clauses  In  the  original  ordinance  of  April  2, 
1906.  But  tbla  ordinance  of  May  7,  1906, 
was  also  imssed  by  the  city  council  <Mi  the 
same  day  of  its  Introduction  Into  that  body. 

It  is  contended  by  counsel  for  the  plain tltfs 
that  the  original  ordinance  of  April  2,  1906, 
is  void,  because  It  violated  section  3636  of 
the  K^itncky  Statutes,  supra,  in  that  it  was 
passed  by  the  city  council  on  the  same  day 
of  its  introduction,  and  did  not  lie  over  five 
days  thereafter,  as  Is  required  by  the  statute. 
The  company  attempts  to  avoid  this  criti- 
cism of  the  ordinance  of  April  2d  by  relying 
upon  the  ordinance  of  May  7,  1906,  above 
referred  to,  which  passed  the  council  on  that 
day,  and  granted  the  franchise  to  appellant 
pursuant  to  the  ordinance  theretofore  intro- 
duced on  April  2d;  and  in  support  of  this 
contention  the  company  relies  upon  Cumber- 
land Telephone  &  Telegraph  Co.  v.  Hickman, 
129  Ky.  220,  111  S.  W.  811,  33  Ky.  Law  Rep. 
730.  In  other  words,  the  company  would 
treat  the  two  ordinances  as  'one  ordinance 
whl«*  was  Introduced  into  the  city  council  on 
Aprfl  2,  1906,  and  passed  by  that  body  on 
May  7,  1906. 

We  do  not,  however,  understand  that  the 
case  of  Cumberland  Telephone  &  Telegraph 
Co.  V.  Hickman,  above  relied  on.  Justifies 
this  procedure.  In  that  case  certain  promot- 
ers asked  that  they  be  permitted  to  Install 
a  public  telephone  exchange  within  the  mu- 
nicipality. Their  proposition  was  submitted 
to  an  extra  session  of  the  council  held  on 
Angust  16,  1891,  for  the  purpose  of  consider- 
ing the  proposition.  The  council  determined 
to  grant  the  franchise  and  directed  its  clerk 
to  advertiBe  a  public  sale  of  the  franchise 
on  September  8,  1891,  which  was  the  date 
of  the  next  regular  meeting  of  the  council. 
Furthermore,  at  the  meeting  on  August  16th 
there  was  introduced  an  ordinance  setting 
forth  the  terms  of  the  telephone  franchise 
to  be  granted,  and  this  ordinance  was  laid 
over  until  the  next  meeting,  to  be  held  on 
S^tember  8d.  The  sale  was  made  as  adver- 
tised, and,  the  bid  having  been  reported  to 
the  oouncil  for  Its  action  on  September  3, 
1894,  it  was  accepted  by  the  council,  which 


thereupon  unanimously  passed  the  ordinance 
which  had  theretofore  been  introduced  on 
August  16th  creating  the  franchise.  While 
the  ordinance  accepting  the  bid  of  the  pur- 
chaser of  the  franchise  was  passed  on  Sep- 
tember 3d,  the  same  day  it  was  Introduced, 
the  Initial  ordinance  creating  the  franchise 
was  introduced  on  August  16th,  and  was 
adopted  at  the  regular  meeting  held  on  Sep- 
tember 3,  1894.  It  will  thus  be  seen  that  the 
initial  ordinance  in  the  Hldcman  Case  had 
laid  over  more  thanr  the  necessary  five  days 
from  its  introduction  into  the  city  council, 
as  is  required  by  section  8636  of  the  statutes, 
supra. 

In  the  case  at  bar,  however,  the  ordinance 
creating  the  franchise  was  introduced  into 
the  dty  council  on  April  2,  1906,  and  was 
passed  and  approved  at  the  same  meeting. 
It  did  not  Ue  over  for  five  days  after  ita 
introdnction,  as  required  by  the  statute 
snpra,  or  for  any  period  of  time. 

Tlie  ordinance  of  May  7,  1906,  accepting 
the  bid  of  Bntler,  evidently  attempted  to 
cure  the  defect  connected  with  the  passage 
of  the  ordinance  of  April  2, 1906,  by  attempt- 
ing to  regrant  a  franchise  to  the  purchaser 
substantially  Identical  in  terms  with  the 
franchise  theretofore  granted  by  the  ordi- 
nance of  April  2,  1906;  but  this  curative 
ordinance  of  May  7,  1906,  Is  subject  to  the 
same  criticism  as  to  its  passage  that  is  made 
against  the  ordinance  of  April  2, 1906.  They 
cannot  be  treated  as  one  ordinance  Intro- 
duced on  April  2d  and  finally  passed  on  May 
7th,  because  they  are  two  separate  and  dis- 
tinct ordinances,  and,  although  they  have 
several  provisions  which  are  substantially 
alike,  they  are  not  Identical  and  do  not  pur- 
port to  be  the  same  ordinance. 

In  the  Hickman  Case  the  court  held,  in 
strict  accordance  with  the  terms  of  the  stat- 
ute, that  the  ordinance  creating  the  franchise 
must  Ue  over  five  days  after  its  lntroducti(»i 
into  the  dty  council.  It  altfo  held  tliat  the 
ordinance  or  resolution  accepting  the  bid  and 
formally  granting  a  franchise  to  the  purchas- 
er could  be  passed  at  the  same  meeting  at 
which  it  was  Introduced  into  the  council;  in 
other  words,  the  court  there  held  that,  while 
the  statute  required  the  ordinance  creating 
the  franchise  to  Ue  over  five  days  after  its 
introduction  into  the  council  before  it  was 
finally  passed,  the  statute  nevertheless  per- 
mits the  ordinance  accepting  the  bid  of  the 
purchaser  and  formally  granting  the  fran- 
chise to  him  to  be  passed  at  the  session  of 
its  introduction. 

But  all  this  is  quite  different  from  the 
method  followed  in  the  case  at  bar,  since  the 
initial  ordinance  of  AprU  2,  1906,  creating 
the  franchise  did  not  Ue  over  five  days,  and 
consequently  was  passed  In  violation  of  the 
express  terms  of  the  statute,  which  are  man- 
datory. East  Tenn.  TeL  Co.  v.  Anderson 
County  Tel.  Co.,  67  S.  W.  457,  22  Ky.  Law 
Rep.  418 ;   Id.,  115  Ky.  488,  74  S.  W.  218,  24 
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Ky.  Law  Rep.  2358 ;  Maraman  t.  Ohio  Val. 
TeL  C!o..  76  S.  W.  898,  25  Ky.  Law  R«p.  785 ; 
McQullUn'B  Munlc.  Corp.  I  688. 

[2]  Franchises  of  this  character  are  of 
great  public  Interest,  In  which  almost  every 
citizen  of  the  community  Is  directly  concern- 
ed. The  purpose  of  the  statute  was  to  pro- 
tect that  Interest,  by  giving  every  one  an 
opportunity  of  knowing  what  Is  being  done, 
and  to  be  heard  before  the  franchise  is 
granted.  This  can  only  be  done  by  carrying 
out  the  statute  according  to  its  unmistakable 
terms.  The  second  invalid  ordinance  cannot 
serve  to  make  valid  the  first  invalid  ordi- 
nance. 

The  ordinance  under  whldi  the  company 
obtained  its  franchise  is  invalid ;  and  the  com- 
pany therefore  had  no  right  to  plant  its  pole, 
guy  rod,  and  guy  wire  in  the  streets  of  Pike- 
vllle. 

The  moti'OD  to  dissolve  the  injunction  is 
overruled. 


PEAL  et  at  v.  CAIRO  NAT.  BANK. 

(Court  of  Appeals  of  Kentucky.    Oct  13, 
1915.) 

Pbinoipai,  and  Subett  «=323— Conditionai, 
subbttship— noticic  to  obligee. 

Where  a  surety  s^ns  a  note  upon  condition 
that  others  also  sign  with  him,  and  delivers  the 
note  to  a  third  person  to  deliver  to  the  payee 
upon  obtaining  sach  other  signatures,  and  the 
Other  signatures  are  not  obtained,  the  surety  is 
nevertheless  bound  if  the  payee  has  no  notice 
of  the  condition,  since  the  surety  makes  the  per- 
son to  whom  he  so  delivers  the  note  his  agent 
for  delivery  to  the  payee,  and  the  payee  is  not 
bound  by  any  condition  not  known  to  him. 

(Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  SS  46-64;  Dec.  Dig.  ®s> 
23.] 

Appeal  from  Circuit  Conrt,  Ballard 
County. 

Action  by  the  Cairo  National  Bank  against 
J.  S.  Peal  and  another,  as  sureties  on  a  note. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    AflSrmed. 

Eaton  &  Boyd,  of  Paducah,  for  appellant 
Shelby.  J.  B.  Wickllfle,  of  Wickllffe,  for 
other  appellants.  W.  A.  Anderson,  of  Wick- 
Uffe,  for  appellee. 

MILLER,  C.  J.  On  May  20,  1910,  John 
Shded,  as  principal,  with  A.  M.  Shelby,  J.  S. 
Peal,  and  F.  S.  Saag,  as  his  sureties,  execut- 
ed their  note  to  the  Ballard  County  Bank 
for  $1,200,  due  in  60  days  thereafter.  Four 
days  thereafter  the  Ballard  County  Bank 
assigned  the  note  to  the  Cairo  National 
Bank,  for  value,  and  in  the  usual  course  of 
business.  When  the  note  matured  on  July 
20,  1910,  it  was  renewed  for  four  months,  by 
the  same  parties.  When  the  renewal  note 
matured  on  November  20,  1910,  the  Cairo 
National  Bank  sent  it  to  the  Ballard  County 
Bank  for  collection  or  renewaL 

Shded's  store  at  Bandana,  Ky.,  was  de- 
stroyed by  fire  on  October  21, 1910,  and  sub- 


sequently he  was  adjudged  ft  bankrupt. 
Shded's  estate  paid  a  dividend  of  83%  per 
cent,  upon  its  indebtedness,  aggregating 
f412.20,  upon  the  note  in  question,  leaving 
a  balance  of  $924.55.  The  note  was  not  re- 
newed promptly,  because  the  parties  were 
waiting  to  ascertain  what  dividend  would 
be  paid  thereon  by  Shded's'  estate.  In  the 
meantime  Saag,  one  of  the  sureties,  had  died, 
and  the  note  was  renewed  on  March  20, 
1911,  for  the  balance  of  $924.55,  with  Shelby 
and  Peal  as  his  sureties.  Upon  the  maturity 
of  this  last  renewal  note,  the  Cairo  National 
Bank  sued  Peal  and  Shelby. 

The  defense  of  the  sureties  is  that,  when 
the  first  renewal  note  matured,  and  was  re- 
newed on  March  20, 1911,  the  last  time,  they 
signed  It  with  the  understanding  and  agree- 
ment with  Purdy,  cashier  of  the  Ballard 
County  Bank,  that  the  note  was  not  to  be 
accepted  or  delivered  to  the  bank  unless 
Saag,  the  other  surety,  should  also  sign  the 
note,  and  that  said  note  was  delivered  to 
the  appellee  in  violation  of  the  agreement. 

At  the  close  of  all  the  evidence  the  court 
peremptorily  Instructed  the  Jury  to  find  for 
the  plaintiff;  and,  from  a  Judgment  entered 
accordingly,  Shelby  and  Peal  prosecute  this 
appeaL 

It  is  well  settled  that  a  surety  may  sign 
a  note  conditionally,  which  may  or  may  not 
release  him  from  liability,  according  to  the 
drcunistances  of  the  particular  case.  Where 
a  surety  signs  a  note  or  bond  on  condition 
.that  other  sureties  shall  also  sign  before 
the  note  is  to  be  binding  upon  him,  he  is 
nevertheless  bound  if  the  obligee  accepts  it 
without  notice  of  the  condition.  The  reason 
for  the  rule  is  that  in  cases  of  this  character 
the  surety  makes  the  person  to  whom  he  de- 
livers the  note  conditionally  his  own  agent 
for  the  purpose  of  delivery,  and  any  condi- 
tion unknown  to  the  payee  will  not  affect 
him.  The  general  rule  in  the  last-named 
class  of  cases  is  stated  in  32  Cyc.  45,  aa 
follows: 

"Where  sureties  sign  a  bond  on  condition 
that  others  shall  also  sign  it  before  delivery  by 
their  principal  to  the  obligee,  it  has  been  held 
in  some  cases  that  they  are  not  bound  where 
no  other  signatures  are  procured,  although  the 
instrument  provides  that  those  who  si^  shall 
be  liable  notwithstanding  such  a  condition.  In 
other  cases  it  has  been  held,  and  this  seems  to 
be  the  better  rule,  that  where  a  surety  signs 
an  obligation  upon  the  condition  that  others 
are  also  to  sign  it,  he  is  bound,  although  the  in- 
strument is  delivered  in  violation  of  the  agree- 
ment, if  the  obligee  accepts  it  without  notice 
of  the  condition,  either  actual  or  constructive, 
or  those  signing  it  afterward  waive  such  con- 
dition; but  if  the  obligee  has  notice  of  the  con- 
dition when  he  receives  the  instrument,  he  can- 
not hold  the  surety  liable  thereon." 

See,  also,  note  tn  4S  L.  R.  A.  321. 

The  last  rule  above  announced  prevails  in 
Kentucky.  Smith  v.  Moberly,  10  B.  Mon.  266, 
52  Am.  Dec.  643;  Mlllett  v.  Parker,  2  Mete. 
608;  Blvins  v.  Helsley,  4  Mete.  78;  Garvin 
V.  Mobley,  1  Bush,  48;    Jackson  ▼.  Cooper, 
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10  Ey.  Law.Bep.  0,  89  S.  W.  30;  Strader  t. 
Waggoner,  21  Ky.  Law  Rep.  067,  03  S.  W. 
663;  Barber  ▼.  Buggies,  27  Ky.  Law  Bep. 
1077, 87  8.  W.  785. 

But  the  proof  In  this  case  falls  to  bring 
the  appeUants  within  the  rule  above  annovino- 
ed.  Peal  merely  says  he  did  not  agree 
that  Saag's  name  Ehould  be  left  off  the  note ; 
that  he  told  Pnrdy  he  would  not  renew  the 
note  "without  Mr.  Saag,  unless  some  one 
was  pat  on  the  note  that  was  good";  and 
that  he  did  not  consent  to  sign  the  note  leav- 
ing Saag's  name  off  unless  they  put  some 
other  solvent  person  on  it.  But  he  nowhere 
says  Purdy  agreed  to  any  such  arrangement, 
or  that  appellee  knew  of  it ;  and  he  further 
says  he  knew  that  Saag  was  dead.  Shelby's 
testimony  is  even  less  explicit,  since  he  tes- 
tified he  never  knew  anything  about  Saag's 
name  having  been  left  off  the  note. 

The  proof  wholly  fails  to  establish  any 
agreement  that  a  new  surety  should  sign  in 
Saag's  place,  or  that  there  was  any  agree- 
ment upon  the  part  of  Purdy  that  the  note 
should  not  be  deiiveied  until  a  new  surety 
was  procured. 

The  peremptory  instruction  was  clearly 
right,  and  the  Judgment  is  afilrmed. 


ELSWIOK  V.  BATLIPP,  CJlerk,  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  12,  1916.) 

1.  EuEcnoNs  «=>146— Candidates— Nomina- 
tions—Withdrawal. 

While  the  Primary  Act  <Ky.  St  8  1650 
et  seq.)  requires  candidates  to  state  tnat,  if 
nominated^ '  they  will  accept  the  nomination, 
and  not  withdraw,  yet  in  view  of  the  provision 
for  the  filling  of  vacancies  occurring  after  any 
nomination  by  death  or  otherwise,  a  nominee 
may  create  a  vacancy  by  withdrawal. 

fBd.  Note.— For  other  cases,  see  Blectioiis, 
Sec.  Dig.  <S=>146.] 

2.  EuEonoNs  «=>146  —  Nomination  —  Rbsiq- 

RATION. 

Where  a  nominee  for  circuit  clerk  notified 
the  connty  clerk  in  writing  that  be  resigned  hia 
nomination,  and  directed  that  his  name  be  not 
printed  on  the  official  ballot,  he  cannot,  after 
the  resignation  was  accented  by  the  party  au- 
thorities and  another  candidate  selected,  then 
withdraw  his  resignation  and  continue  to  tie  the 
nominee,  though  notice  of  the  resipiation  was 
not  formally  given  the  party  authorities. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  iS=>146.] 

Action  by  K.  B.  Elswlck  against  3.  E.  Bat- 
llff,  Clerk,  and  others,  in  which  an  injunction 
was  granted.  Defendants  moved  to  dissolve. 
Motl(m  granted. 

Hazelrlgg  &  Hazelrigg,  of  Frankfort,  and 
F.  T.  Hatcher,  of  PiUevilie,  for  the  motion. 
WOlis  Staton,  of  Pikeville,  opposed. 

TURNER,  J,  This  is  a  motion  before  me 
to  dissolve  an  injunction  granted  by  the 
Judge  of  the  Pike  circuit  court  enjoining  the 
clerk  of  the  Pike  county  court  from  placing 
the  name  of  S.  T.  Isom  upon  the  ballot  at 


the  approaching  November  election  as  the 
Democratic  nominee  for  circuit  clerk  of  that 
county,  and  adjudging  K.  B.  Elswlck  to  be 
the  Democratic  nominee  for  that  ofiSce,  and 
directing  the  clerk  of  the  county  court  to 
place  his  name  upon  the  ballot  as  such. 

At  the  primary  election  In  August,  1916, 
K.  B.  Elswlck  was  nominated  for  clerk  of 
the  Pike  circuit  court  on  the  Democratic  tick- 
et without  opposition,  and  his  certificate  of 
nomination  was  duly  issued  to  him.  There- 
after, and  on  September  11,  1915,  In  a  writ- 
ing duly  acknowledged  by  him,  he  withdrew 
as  the  Democratic  nominee,  and  directed  the 
clerk  of  the  Pike  county  court  not  to  have 
his  name  placed  on  the  official  ballot  at  the 
November  election ;  but  on  the  following  day 
he  withdrew  this  paper  and  in  some  way  re- 
gained possession  of  It  from  the  clerk,  and 
it  does  not  appear  from  the  record  that  the 
same  was  ever  filed  in  the  clerk's  office. 
Thereafter,  and  on  the  13th  day  of  Septem- 
ber, 1915,  he  again,  by  writing  directed  to 
the  clerk  of  the  Pike  county  court,  duly 
acknowledged,  withdrew  as  the  nominee  of 
the  Democratic  party  and  directed  the  clerk 
not  to  place  his  name  on  the  offlcial  ballot 
This  writing  appears  to  have  been  filed  in  the 
office  on  September  13,  1915.  On  that  same 
day,  at  a  meeting  of  the  Democratic  execu- 
tive committee  of  Pike  county,  a  subcommit- 
tee which  had  been  appointed  by  the  chair- 
man of  the  committee  made  a  report  recom- 
mending that  the  said  resignation  of  Elswlck 
be  accepted,  and  this  report  was  unanimous- 
ly adopted  by  the  committee.  Thereupon 
George  W.  Coleman  was  nominated  by  the 
committee  to  fill  the  vacancy  caused  by  the 
resignation  of  Elswlck,  and  a  certificate  of 
nomliiatl<»  Issued  to  him.  Thereafter,  and 
on  the  16tb  day  of  September,  1915,  said 
Coleman,  by  writing  duly  acknowledged  by 
him,  resigned  said  nomination  and  directed 
the  clerk  not  to  print  his  name  on  the  official 
ballot  On  the  25th  of  September  Elswlck 
notified  the  clerk  of  the  Pike  county  court 
in  writing  that  he  still  claimed  to  be  the 
Democratic  nominee  for  circuit  clerk,  and 
undertook  to  withdraw  and  revoke  his  for- 
mer resignation,  and  of  this  action  the  Demo- 
cratic executive  committee  had  notice.  On 
the  5th  of  October,  1915,  at  another  meeting 
of  the  county  committee,  S.  T.  Isom  was 
nominated  to  fill  the  vacancy  caused  by  the 
resignation  of  Coleman,  and  a  certificate  of 
nomination  was  duly  issued  to  him. 

This  is  an  action  by  Elswlck  seeking  a 
mandatory  injunction  against  the  clerk  of 
the  Pike  county  court  requiring  him  to  place 
his  name  on  the  ballot  as  the  nominee  of  the 
Democratic  party  for  circuit  court  clerk,  and 
further  seeking  to  enjoin  Isom  from  claim- 
ing to  be  such  nominee. 

[1]  The  first  contenUon  of  the  plaintiff  Is 
that,  as  a  candidate  In  the  primary  Is  requir- 
ed by  statute  to  state  that,  if  he  Is  nominated 
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as  the  candidate  of  Ub  party,  be  ^111  accept 
such  nomination  and  will  not  withdraw,  he 
therefore  cannot  withdraw,  and  that  nothing 
bat  his  death  between  the  primary  and  the 
general  election  wUl  create  a  vacancy.  But 
such  Is  not  the  effect  to  be  given  to  that  stat- 
ute; it  was  only  for  the  purpose  of  requiring 
men  who  sought  nominations  to  be  lit  good 
faith  at  the  time,  and  to  sincerely  represent 
his  party  as  its  candidate  at  the  ensuing  Sec- 
tion. It  was  not  contemplated  by  the  statute 
that  a  change  In  a  man's  situation  or  condi- 
tions between  August  and  November  should 
deprive  him  of  the  right  to  decline  to  repre- 
sent bis  party  when  change  of  conditions  or 
circumstances  in  his  opinion  authorized  It. 
It  was  not  the  purpose  to  absolutely  bind 
him  to  be  a  candidate  for  an  oSice  which  he 
did  not  want,  or  to  fill  an  offlce  which  he  had 
discovered  did  not  suit  him,  or  to  act  as  the 
representative  of  hia  party  when  In  his  Judg- 
ment it  was  not  best  for  either.  A  man 
might  be  thought  an  Ideal  representative  of 
hiB  party  in  August,  and  by  reason  of  unfore- 
seen occurrences  he  might  be  thought  a  most 
unfortunate  representative  in  November;  or 
he  might  very  much  desire  an  offlce  in 
August,  when  by  reason  of  ill  health,  sickness 
In  his  family,  or  changed  conditions  of  some 
kind,  he  might  not  want  it  later.  The  very 
provision  in  the  Primary  Act  itself  that  when 
a  vacancy  occurs  after  any  nomination,  by 
death  or  otherwise,  the  governing  authority 
of  such  party  may  provide  for  flIUng  such 
vacancy  and  make  such  nomination,  is  con- 
clusive that  the  Legislature  bad  in  mind  that 
vacancies  might  occur  in  nomlnationB  from 
other  causes  than  death. 

[2J  The  only  other  question  necessary  to 
pass  upon  Is  whether  Elswlck,  after  having 
notified  the  county  clerk  in  writing  that  he 
resigned  liia  nomination,  and  directing  that 
his  name  be  not  printed  on  the  official  ballot, 
and  after  this  resignation,  although  not  form- 
ally made  to  the  party  authorities,  had  come 
to  their  knowledge  and  they  had  accepted  it 
and  nominated  another  candidate,  could  then 
v^thdraw  it  and  continue  to  be  the  nominee. 

The  case  of  Saunders  ▼.  O'Bannon,  87  S. 
W.  1105,  27  Ky.  Law  Rep.  1166,  was  where  a 
trustee  of  a  graded  school  district  resigned  to 
take  effect  at  a  future  date,  and  his  resigna- 
tion was  accepted  by  the  board  at  the  time 
it  was  made.  Thereafter  he  undertook  be- 
fore the  time  bis  resignation  was  to  take  ef- 
fect to  withdraw  the  same,  and  this  court,  in 
holding  that  he  did  not  have  the  power  to 
withdraw  it  after  its  acceptance,  said: 

"It  is  also  dear  that  appellee,  O'Bannon, 
after  the  27th  of  May,  was  not  a  legal  trustee, 
for  his  resignation  took  effect  on  that  day, 
which  had  been  legally  accented  by  the  board, 
and  after  its  acceptance  he  did  not  have  the 
power  to  withdraw  it,  nor  did  his  coappellee  and 
himself  have  the  power  to  appoint  him  as  trus- 
tee. Their  attempt  to  do  so  on  the  26th  of 
May  was  a  nullity. 


"In  the  case  of  Mimmack  t.  United  States, 
97  U.  S.  426  [24  L.  Ed.  10671  the  court,  in  sub- 
stance, said  that  when  a  resignation  shall  have 
been  presented  to  the  proper  authority,  and  the 
same  shall  be  accepted,  whether  formally  or  by 
the  appointment  of  a  successor,  It  is  beyond 
recall;    it  cannot  be  withdrawn. 

"In  Am.  &  £ng.  Ency.  of  Law,  p.  424,  it  is 
said:  'A  contingent  or  a  prospective  resigna- 
tion, however,  can  be  withdrawn  at  any  time  he- 
fore  it  is  accepted,  and  after  it  is  accepted  it 
seems  that  it  may  be  withdrawn  with  the  con- 
sent of  the  authority  accepting,  where  no  rights 
have  intervened.' " 

In  this  case  the  resignation  of  Elswlck  was 
unconditional,  and  fully  relinquished  his 
right  to  the  nomination,'  and  was  to  take  ef- 
fect at  once.  29  Cyc.  1404,  thus  states  the 
rule: 

"An  unconditional  resignation  which  has  been 
transmitted  to  the  authority  entitled  to  receive 
it,  and  a  resignation  implied  from  the  accept- 
ance of  an  incompatible  office,  may  not  be 
withdrawn.  But  a  resignation  conditional  in 
character  or  to  take  effect  in  the  futare  may 
be  withdrawn." 

In  16  L.  B^  A.  (N.  S.)  1058,  there  ts  an  in- 
structive note  dealing  with  this  question 
which  shows  the  decided  weight  of  authority 
to  be  that  an  unconditional  resignation,  when 
transmitted  to  the  proper  authorities  and  ac- 
cepted, cannot  be  withdrawn. 

We  are  constrained  to  hold  that  Isom  is 
the  rightful  Democratic  nominee,  and  it  fol- 
lows  that  the  injunction  was   wrongfully 
granted. 

Judges  CARROLL,  HURT,  and  NUNN  con- 
sidered this  motion  witb  me  and  concur  in 
this  opinion. 


DOBBS  ▼.  CBSCELIUS  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  12, 1916.) 

1.  Elections  €=»156  —  Pbimabt  Eutcxiow  — 
TiiiE  FOB  Filing  Cebtificais  or  Nomina- 
tion— Statute. 

Under  Primary  Election  Law  (Ky.  St. 
1916,  §  1550,  Bubsec  26)  providing  that  after 
the  state  board  of  elections  has  canvassed  the 
primary  vote  they  shall  issue  to  the  successful 
candidate  a  certificate  of  nomination,  which, 
not  less  than  30  days  next  before  the  day  on 
which  the  general  November  election  is  held, 
shall  be  filed  with  the  secretary  of  state,  where 
the  Republican  nominee  for  the  office  of  repre- 
sentative filed  with  the  secretary  of  state  his 
certification  of  nomination  on  October  4th,  such 
certificate  was  not  filed  "not  less  than  thirty 
days  next  before"  November  2d,  the  day  of  the 
general  election. 

[Ed.   Note.— For  other  cases,   see  Elections, 
Cent.  Dig.  S  129 ;   Dec.  Dig.  ®=3l56.] 

2.  Elections  ©=»156  —  Fbimabt  Election  — 
Time  fob  Filing  Cebtificate  of  Nomina- 
tion—Man  datobt   CHAilACTER  OF  STATUTE. 

Ky.  St  1915,  §  1650,  subsec.  26,  providing 
that  after  the  state  board  of  election  commis- 
sioners have  issued  to  the  candidate  of  each 
political  party  receiving  the  highest  number  of 
votes  a  certificate  of  nomination,  which  certifi- 
cate, not  less  than  30  days  next  before  the 
day  on  which  the  general  November  election  is 
held,  shall  be  filed  in  the  office  of  the  secretary 
of  state,  is  mandatory  in  character,  and  failure 
to  comply  therewith  deprives  the  nominee  of  the 
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tight  to  luiye  bia  BBm«  printed  on  the  offidal 
ballot. 

[Ed.  Note— For  other  cases,  see  Elections, 
Cent.  Dig.  {  129 ;  Dec.  Dig.  i8=s>15e.] 

Action  by  S.  C.  Dobbs  against  C.  F.  Grecdi- 
ns.  Secretary  of  State,  and  W.  0.  Allen. 
Motion  by  the  court  to  dissolve  an  Injunction. 
Motion  oyerrnled. 

O.  B.  Bertram,  of  Montlcello,  for  plaintiff. 
James  Gamett,  Atty.  Oen.,  for  defendant 

TURNER,  J.  This  is  a  motion  made  before 
me  by  the  defendant  C.  F.  Crecellus,  secretary 
of  state,  to  dissolve  an  injunction  prohibiting 
him  from  certifying  the  name  of  W.  G.  Allen 
as  Republican  nominee  in  the  Thirty-Sixth 
legislatlre  district  of  this  state,  composed  of 
the  counties  of  Clinton  and  Wayna  In  the 
primary  election  held  on  the  7th  of  August, 
1915,  S.  O.  Dobbs  was  nominated  by  the 
Democrats  for  representatlTe  in  that  district, 
and  ^.  C.  Allen  by  the  Republicans,  and 
they  each  received  their  certificates  of  nomi- 
nation. On  the  28th  of  September,  1915, 
Dobbs  filed  with  the  secretary  of  state  his 
certificate  of  nomination ;  on  the  4th  day  of 
October,  1915,  Allen  filed  with  the  same  of- 
ficial his  certificate  of  nomination. 

This  is  an  action  by  Dobbs  against  the 
secretary  of  state  and  Allen  seeking  to  en- 
join the  secretary  of  state  from  certifying 
to  the  county  clerks  of  Clinton  and  Wayne 
counties  the  name  of  W.  C.  Allen  as  the  Re- 
publican for  that  office,  and  thereby  author- 
izing the  said  county  clerks  to  have  his  name 
printed  on  the  o£9clal  ballots  to  be  used  at 
the  election  on  November  2,  1915. 

Only  two  guestlaas  are  presented :  (1)  Did 
Allen  file  his  certificate  of  nomination  with 
the  secretary  of  state  within  the  time  pre- 
scribed by  law?  and  (2)  Is  the  statute  re- 
quiring the  same  to  be  filed  not  less  than  30 
days  next  before  the  day  of  the  election 
mandatory,  or  is  it  merely  directory,  and  has 
the  secretary  of  state  the  right,. after  the  ex- 
piration of  the  time  prescribed  by  statute,  to 
receive  and  file  in  his  office  a  certificate  of 
nomination? 

[1]  The  primary  election  law  (section  1660, 
Carroll's  1915  Edition  Kentucky  Statutes, 
subsec.  26),  after  fixing  the  day  upon  which 
the  county  election  commissioners  shall  meet 
and  canvass  the  returns,  and  after  providing 
which  returns  shall  be  made  to  the  county 
clerk  and  which  returns  shall  be  made  to  the 
secretary  of  state,  then  fixes  the  day  upon 
which  the  state  board  of  election  commls- 
■Icmers  shall  meet  at  the  Capitol  and  canvass 
the  state  returns,  and  further  provides : 

"And  after  they  have  completed  the  tabula- 
tion and  canvass  of  the  returns  of  said  primary 
Dominating  dection  they  shall  immediately  cer- 
tify to  the  same,  and  they  shall  issue  to  that 
candidate  of  each  political  party  receiving  the 
highest  nnmber  of  votes  for  the  office  for  which 
he  was  a  candidate,  a  certificate  of  nomination, 
which  certificate  shall,  not  less  than  thirty 
days  next  before  the  day  on  which  the  general 


November  election  la  held,  be  filed  in  the  office 
of  the  secretary  of  state. 

By  the  very  terms  of  this  statute  the  elec- 
tion day  cannot  be  counted  as  one  of  the  SO 
days;  the  language  "not  less  than  thirty 
days  next  before  the  day"  of  election  neces- 
sarily excludes  the  day  Itself.  To  require  a 
thing  to  be  done  30  days  before  the  day  of 
election  means  that  it  must  be  done  30  days 
before  that  day  begins.  It  has  long  been  the 
rule  in  this  state  that,  where  the  time  is  to 
be  computed  from  the  act  done,  then  the  day 
on  which  It  is  done  Is  to  be  included  as  a 
part  of  tbe  time;  but  U  it  is  to  be  from  or 
after  the  day  Itself,  the  day  must  be  exclud- 
ed. See  Newton  v.  Ogden,  126  Ky.  101,  102 
S.  W.  865,  31  Ky.  Law  Kep.  549,  and  the 
authorities  there  cited.  The  question  in  that 
case  was  whether  a  local  option  election  had 
been  held  "within  thirty  days  next  preceding 
or  following"  a  regular  election,  and  the 
court  said: 

"If  the  regular  election  in  the  meaning  of 
the  statute  is  to  be  considered  as  an  act  done, 
then  the  day  upon  which  it  was  done  must-  be 
included;  on  the  contrary,  if  it  is  to  be  regard- 
ed as  a  day  or  date,  and  not  an  act,  then  it 
must  be  excluded." 

Manifestly  the  statute  in  question  here  re- 
quires the  filing  of  the  certificate  30  days  be- 
fore tbe  day  of  the  election,  and  not  merely 
30  days  before  tbe  election.  Counting  the 
4th  day  of  October,  there  tvere  only  29  days 
between  that  and  the  2d  of  November,  and  it 
Is  therefore  apparent  that  Allen's  certificate 
of  nomination  was  not  filed  in  time. 

[2]  The  remaining  question  Is  whether  the 
provision  of  the  statute  quoted  is  mandatory 
or  only  directory,  and  on  this  question  there 
Is  little  difficulty.  In  the  case  of  Brodie  v. 
Hook,  135  Ky.  87,  121  S.  W.  979,  a  provision 
in  the  statute  requiring  that  a  candidate 
should  file  bis  certificate  15  days  before  the 
election  was  held  to  be  mandatory,  and  that 
a  candidate  who  had  filed  his  certificate 
within  15  days  of  the  election  had  no  right 
to  have  his  name  printed  on  the  official  bal- 
lot A  similar  statute  was  held  to  be  manda- 
tory in  HoUon  v.  Center,  102  Ky.  U9,  43  S. 
AV.  174,  19  Ky.  TjSlw  Rep.  1134. 

In  giving  the  reason  for  declaring  such  a 
provision  mandatory,  this  court,  in  the  case 
of  Brodie  v.  Hook,  supra,  said: 

"We  are  of  the  opinion  that  the  General  As- 
sembly enacted  this  mandatory  provision  re- 
quiring the  certificates  and  petitions  of  nom- 
ination to  be  filed  not  less  than  16  days  before 
the  election,  so  as  to  give  the  clerk  that  much 
time  to  prepare  and  have  the  ballots  printed  and 
distributed  among  the  polling  places  in  the  coun- 
ty before  the  day  of  the  election,  and  without 
being  annoyed  by  litigatioQ  by  some  one  at- 
tempting to  get  some  name  on  or  off  the  ballots, 
and  without  being  importuned  by  candidates 
and  their  friends  for  that  purpose." 

The  same  reasoning  applies  to  the  statute 
in  this  case.  The  secretary  of  state  Is  re- 
quired 20  days  before  the  election  to  certify 
to  the  county  clerks  of  the  120  counties  In 
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tbe  state  the  names  of  not  only  tbe  nominees 
of  all  the  parties  for  state  offices,  but  to 
certify  to  tbem  tbe  names  of  the  candidates 
for  district  offices  in  all  districts  larger  than 
a  county;  and  It  is  apparent  that  It  was  tbe 
legislative  purpose  to  give  to  the  secretary  of 
state  tbe  time  intervening  between  the  time 
certificates  of  nomination  are  required  to  be 
filed  with  bim  and  tbe  time  be  Is  required  to 
certify  the  same  to  tbe  various  county  clerks 
in  which  to  make  accurate  tbe  correct  cer- 
tificates. 

Naturally  the  court  is  reluctant  to  deprive 
one  of  the  right  to  hare  his  name  printed 
upon  tbe  official  ballot  so  that  hla  fellow 
citizens,  if  tbey  so  desire,  may  vote  for  blm; 
but,  tbe  provision  of  tbe  statute  quoted  bdng 
mandatory,  there  Is  no  escape  from  it 

Tbe  motion  to  dissolve  the  injunction  Is 
overruled. 

Chief  Justice  MILLEIR,  and  Judges  CAI^ 
BOLL,  HANNAH,  and  NUNN  sat  with  me 
In  tbe  bearing  of  (bis  motion,  and  concur  in 
tbls  oplnlcMi. 

HARRIS  et  al.  v.  HOPKINS  et  aL 

(Court  of  Appeals  of  Kentucky.     Oct.  12, 
1915.) 

1.  Guardian   and   Wabd   «=s»90— Salb— 1n- 
VALiDiTT— Remedy. 

In  an  action  by  guardian  for  the  sale  of 
land  to  secure  funds  for  the  education  of  his 
minor  wards,  the  tietition  did  not  state  in  the 
caption  of  the  petition  that  he  was  acting  as 
guardian,  or  allege  that  the  sale  was  necessary 
for  their  "maintenance  and  education,"  but  mere- 
ly for  the  "education"  of  the  wards.  The  judg- 
ment ordering  sale  of  land  did  not  specifically 
adjudge  that  it  was  necessary  to  educate  and 
support  the  infant  wards,  and  the  guardian 
purchased  at  the  sale.  Hdd  not  to  make  the 
judgment  and  sale  thereunder  void,  but  were 
only  errors  in  the  proceedings  rendering  it 
voidable,  and  until  remedied  by  appeal  within 
one  year  after  removal  of  disability,  as  provid- 
ed by  Civ.  Code  Prac.  §  745,  or  by  proceedings 
to  vacate  or  modify  it  taken  within  such  year 
under  sections  391,  518,  the  sale  was  binding 
on  all  parties. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  91  849-355 ;  Dee.  Dig.  «=» 
90.] 

2.  Guardian  and  Wabd  «=>107  —  Salb  of 
Ward's  Land— Collateral  Attack. 

It  is  only  in  cases  where  there  is  an  entire 
want  of  jurisdiction  that  a  judgment  and  sale 
of  a  minor  ward's  land  can  be  collaterally  at- 
tacked. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  g§  392,  393;  Dec.  Dig. 
<®=»107.] 

3.  Guardian  and  Ward  «=»105  —  Sale  of 
Wabd's  Land— Rights  or  Pubchaseb. 

Under  the  express  provision  of  Civ.  Code 
Prac.  i  391,  the  setting  aside  of  a  judgment 
for  and  a  voidable  sale  of  land  of  infant  wards, 
does  not  affect  the  title  of  the  guardian  as  pur- 
chaser, or  of  bona  fide  purchasers  from  him. 

[EJd.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  |§  383-389;  Dec  Dig. 
<g=>105.1 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  F.  A.  Hopkins  against  George  B. 

Harris  and  another,  with  counterclaim  and 


cross-petition  against  plaintlfC  and  his  ven- 
dees. Judgment  for  plalntifr  and  his  ven- 
dees, and  defendants  iu>peal.    Affirmed. 

C.  B.  Wheeler,  of  Ashland,  for  appellants. 
F.  A.  Uopldns,  J.  C.  Hopkins  and  James  Go- 
ble,  all  of  Prestonsburg,  for  appellees. 

NUNN,  J.  While  aiq;>ellants  were  infants 
tbelr  land  was  sold  by  order  of  court  in  an 
action  Instituted  by  Joel  C.  Martin  as  their 
guardian.  The  purpose  of  the  action  was  to 
secure  funds  for  their  education.  All  the 
parties  were  properly  before  the  court,  and 
the  land  was  within  tbe  Jurisdiction  of  tbe 
court.  Martin,  although  plaintiff  In  tbe  ac- 
tion and  guardian  for  the  Infants,  was  pur- 
chaser at  tbe  decretal  sale.  The  sale  was 
confirmed  and  commissioner's  deed  made  to 
bim  May  2,  1890.  Tbe  action  was  brou^t 
under  section  489  of  the  Civil  Code,  and  the 
bond  required  in  such  cases  was  proi)erly  ex- 
ecuted, approved,  and  recorded.  Martin  sold 
tbe  land  to  Hopkins,  and  Hopkins  subse- 
quently sold  portions  to  tbe  other  appellees. 

In  1908  HopUus  brought  tbls  action 
against  appellants,  George  B.  Harris,  who 
was  then  27  years  of  age,  and  Noah  Harris, 
who  was  31  years  of  age,  alleging  that  they 
were  setting  up  claim  to  the  land  and  casting 
a  cloud  upon  his  title,  and  sought  a  Judgment 
quieting  his  title  and  enjoining  tbe  appel- 
lants from  making  further  claim.  The  appel- 
lants filed  answer,  counterclaim,  and  cross- 
petition,  whereby  they  set  up  title  in  them- 
selves and  made  the  vendees  of  Hoipkins 
parties  to  the  action.  Hopkins  and  his  year 
dees  controverted  the  afflnuative  matters  in 
tbe  answer,  and  also  claimed  the  land  by  ad- 
verse possession  for  a  period  of  more  than 
15  years.  The  court  adjudged  that  Hopkins 
and  his  vendees  were  tbe  owners. 

[1, 2]  The  real  question  iwes«ited  is  wbetb.- 
er.  In  the  action  of  Martin  against  tbe  inr 
fanta,  tbe  Judgment  and  sale  thereunder  are 
void.  It  It  was  voidable  merely,  or  If  there 
was  error  only  In  the  proceedings,  tbe  rem- 
edy for  tbe  Infants  was  to  appeal  from  the 
Judgment  within  one  year  after  removal  of 
disabiUty  (Wvll  Code,  §  745),  or  within  that 
time  take  steps  in  the  conrt  rendering  tbe 
Judgment  to  have  it  vacated  or  modified  (CLy- 
11  Code,  H  891,  518).  Appellants  insist  that 
the  Judgment  was  void  because  Joel  C.  Mar^ 
tin  did  not  state  in  the  captlcm  of  hla  petition 
that  he  was  acting  as  guardian;  that  tbe 
petition  does  not  allege  that  the  sale  was  nec- 
essary for  "maintenance  and  education,"  but 
merely  for  the  "education"  of  the  wards;  that 
the  Judgment  ordered  sale  of  the  land,  wltb- 
out  ^edflcally  adjudging  that  It  was  neces- 
sary in  order  to  educate  and  support  tbe  in- 
fants. They  contend  that  the  sale  was  void 
because  tbelr  guardian  was  tbe  purt^iaser, 
and  that,  If  not  void,  he  at  least  held  it  ta 
trust  for  them. 

None  of  tbe  criticisms  directed  at  tbe  pro- 
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ceedings  are  saffident  to  render  the  judg- 
ment TOld.  At  most  the  matters  referred  to 
are  errors,  and  the  remedy  was  by  appeal 
or  steps  to  vacate  the  Judgment  Until  the 
Judgment  be  reversed  on  appeal,  or  modified 
or  vacated  by  direct  proceedings,  it  is  bind- 
ing on  all  the  parties  thereto.  As  said  in 
Dawson  v.  Lltsey,  10  Bush,  412,  in  consider- 
ing a  collateral  attack  upon  a  Judgment  ren- 
dered in  proceedings  where  the  parties  and 
the  subject-matter  were  within  the  jurisdic- 
tloa  of  the  court : 

"Such  errors  are  voidable  only,  and  can  be 
corrected  alone  by  some  direct  proceeding  fur- 
niabing  gronnds  for  vacating  the  Judgment,  as 
provided  by  the  Code,  or  by  an  appeal;  and 
jt  ia  only  in  cases  where  there  is  an  entire  want 
of  jurisdiction  that  such  judgments  can  be  col- 
laterally questioned." 

See  Dorsey  v.  Kendall,  8  Bush,  299 ;  Rev- 
lll's  Heirs  v.  Clazon's  Heirs,  12  Bush,  563; 
Ogden  V.  Stevens,  »8  Ky.  566,  33  S.  W.  932, 
17  Ky.  Law  Hep.  1115;  Oliver  v.  Park,  101 
Ky.  1,  39  S.  W.  423,  19  Ky.  Law  Rep.  179. 

[31  Neither  does  the  fact  that  the  guardian 
was  the  purchaser  void  the  sale.  At  most 
It  was  voidable  at  the  option  of  the  infants. 
When  It  api>ears  that  the  sale  was  reported, 
and  the  bonds  executed  and  approved,  and 
the  sale  confirmed  by  the  court,  it  stands  as 
a  valid  sale  until  it  is  set  aside  or  vacated 
after  steps  taken  In  the  manner  already  re- 
ferred to,  and  even  then  the  title  of  Hopkins 
and  his  vendees  would  not  be  affected,  unless 
it  be  made  to  appear  that  they  were  not  bona 
flde  purchasers.  C^v.  Code,  S  391.  As  said 
in  Clements  v.  Ramsey,  4  S.  W.  313,  9  Ky. 
Law  Rep.  174: 

"The  purchase  was  made  by  the  guardian  in 
his  own  right.  Having  been  made  by  the  guard- 
ian, the  chancellor  could  have  refused  to  con- 
firm the  sale.  He  saw  proper  to  confirm  it,  and 
directed  a  deed  made  to  him  by  the  commis- 
sioner. That  deed  invested  him  with  title,  and 
where  he  sold  to  a  third  party,  the  latter  held 
it  against  the  infant  and  all  others  claiming 
under  him.     The  sale  was  not  void." 

See  Morrison  v.  Garrett,  22  S.  W.  320,  IS 
Ky.  Law  Rep.  305;  Faucett  t.  Faucett,  1 
Bosh,  511,  89  Am.  Dec.  639. 

It  api)earing  that  nether  the  Judgment  nor 
sale  were  void,  and  that  no  steps  were  taken 
to  reverse,  vacate,  or  modify  them,  we  con- 
clude that  the  lower  court  properly  adjudged 
that  the  appellees  were  the  owners  of  the 
land,  and  the  Judgment  is  therefore  affirmed. 


ARCHER  et  aL  v.  BOWXiING  et  aL 
(Conrt  of  Appeals  of  Kentucky.    Oct  12,  1916.) 
L  Dbath    «=944— Civu,    Action— PABTn»— 

SXATDTK. 

Under  Ky.  St  {  4,  providing  that  the  wid- 
ow and  minor  children,  or  either,  or  both,  of  a 
person  kUled  by  the  careless  or  malicious  use 
of  firearms,  etc,  may  have  an  action  against 
the  one  committing  the  homicide,  and  may  re- 
cover punitive  damages,  a  suit  by  the  widow 
alone  was  for  the  benefit  of  herself  and  her 
minor  children,  and  she  could  not  control  the 


action,  so  as  to  defeat  a  recovery  by  them,  so 
that  they  were  entitled  to  join  as  parties  plain' 
tiff  in  a  suit  brought  by  her  alone. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  «=>44.] 

2.  Death  «=331— Civtl  Action  roB  Dauaoes 

— Remarriaob  of  Widow. 

The  fact  that  the  widow  had  remarried 
during  the  pendency  of  the  suit  did  not  affect 
her  right  to  recover  or  that  of  the  minor  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SI  35,  37-46,  48;   Dec  Dig.  «=»31.] 

8.  Death  «=>91— Civil  Action— Damages. 

In  an  action  under  Ky.  St  f  4,  for  damag- 
es for  the  death  of  her  husband  from  the  mali- 
cious use  of  firearms,  etc,  the  plaintiflTs  mar- 
riage pending  the  suit  did  not  diminish  the 
amount  of  damages  that  might  have  been  re- 
covered by  her  if  she  had  remained  unmarried, 
or  affect  the  amount  that  she  and  her  children, 
as  joint  plaintiffs,  might  recover. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  K  99-101;   Dec  Dig.  «=991.] 

4.  Death  *=»96— Civn.  Action— Measube  of 
Damages. 

Under  Ky.  St  g  6,  relating  to  damages  re- 
covered in  a  civil  action  for  the  death  of  a  per- 
son killed  by  the  malicious  use  of  firearms,  etc, 
the  measure  of  damages  was  such  a  sum  as 
would  reasonably  compensate  the  widow  and 
children  of  the  deceased  for  the  1obs_  of  his 
earning  power,  together  with  such  punitive  dam- 
ages as  the  jury  might  award ;  the  widow  tak- 
ing one  half  and  the  children  the  other  half. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S§  108,  109,  111-115,  120;  Dec  Dig.  «=» 
95.] 

5.  Limitation  or  Actions  «=»124r-PABTn:8— 
Intervention. 

Where  a  widow's  action  for  damages  for 
the  wrongful  death  of  her  husband,  brought  un- 
der Ky.  St.  §  4,  had  been  be{;un  within  a  year 
from  his  death,  an  application  of  his  infant 
children  to  come  into  the  case  as  parties  plain- 
tiff was  not  barred  by  the  one-year  statute  of 
limitations,  though  not  made  until  after  that 
time. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  {  641;   Vec  Dig.  <S=9l24.] 

Appeal  from  Carcult  Court,  Whitley  County. 

Action  by  Mrs.  Lewis  Archer  and  others 
against  Thcnnas  Bowling  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed,  with  directions. 

H.  B.  Brown,  of  JelUco,  Tenn.,  and  R.  L. 
Pope  and  P.  W.  Hardin,  both  of  WilUams- 
burg,  for  appellants.  H.  L.  Brysint,  R.  S. 
Rose,  and  Stephens  &  Steely,  all  of  Williams- 
burg, for  appellees. 

OARHOLL,  J.  On  August  20,  1911,  Lewis 
Archer  was  killed  by  Thomas  Bowling.  He 
left  surviving  him  a  widow  and  five  Infant 
children^  and  within  the  year  Ills  widow 
alone  brought  suit  against  Bowling  and  oth- 
ers implicated  In  the  killing  to  recover  dam- 
ages for  the  death  of  her  husband,  under 
section  4  of  the  Kentucky  Statutes.  Tbia 
section  reads: 

"The  widow  and  minor  child,  or  either  or  both 
of  them,  of  a  person  killed  by  the  careless,  wan- 
ton or  malicious  use  of  firearms,  or  by  any 
weapon  popularly  known  as  colts,  brass  knucks, 
or  siung-sbots,  or  other  deadly  weapon,  or  sand- 
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bag  or  any  imitation  or  subatitute  therefor,  not 
In  seU-defense,  may  have  an  action  against  the 
person  who  committed  the  killing,  and  all  oth- 
ers aiding  or  promoting,  or  any  one  or  more  of 
them ;  and  in  such  actdons  the  jury  may  gire 
vindictire  damages." 

In  a  trial  of  this  suit  there  was  a  yerdlct 
in  favor  of  the  widow,  bnt  on  the  appeal  of 
the  defendants  the  Judgment  was  reversed 
for  reasons  stated  in  the  opinloa  In  Bowlln 
V.  Archer,  15T  Ky.  540,  163  S.  W.  4T7.  The 
mandate  from  this  court  was  filed  in  the 
lower  court  In  FeiHruary,  1914,  and  in  May, 
1914,  the  infant  children  of  Lewis  Archer  of- 
fered a  pleading  asking  to  be  made  parties 
plaintiff  in  the  suit  In  this  pleading  they 
adopted  the  allegations  of  the  petition  and 
amended  petition  filed  by  their  mother,  and 
stated  that  since  the  first  trial  of  the  case, 
and  pending  the  appeal,  their  mother  had 
married,  and  they  set  up  that  they  were 
proper  parties  plaintiff  in  the  action,  and 
should  be  permitted  to  prosecute  it  in  their 
own  behalf  and  for  their  own  benefit,  and 
they  prayed  to  be  made  parties  plaintiff  and 
to  be  permitted  to  prosecute  the  action  with 
her  against  the  defendant 

[1]  The  trial  court  refused  to  permit  this 
pleading  to  be  filed,  or  to  permit  these  in- 
fant children  to  be  made  parties  plaintiff, 
and  further  adjudged  that  the  widow  was 
only  entitled  to  damages  "for  whatever  loss 
she  sustained,  if  any,  from  the  death  of  her 
first  husband  up  until  the  date  of  her  mar- 
riage with  James  Archer."  From  the  judg- 
ment refusing  to  permit  their  pleading  to 
be  filed,  and  also  from  the  judgment  holding 
that  the  widow  could  only  recover  damages 
from  the  date  of  the  death  of  her  first  hus- 
band until  her  second  marriage,  this  appeal 
is  prosecuted. 

Martin  v.  Smith,  110  S.  W.  413,  33  Ky. 
Law  Rep.  682,  was  a  case  in  which  a  suit 
under  section  4  of  the  Statutes  Iiad  been 
brought  by  the  widow  alone,  and  it  appears 
from  the  opinion  that  the  widow,  after 
bringing  the  suit,  moved  the  court  to  dis- 
miss it;'  Folding  this  motion,  the  infant 
children  of  the  widow  and  her  deceased  hus- 
band came  into  court  and  asked  that  they  be 
made  parties  plaintiff  and  be  permitted  to 
prosecute  the  action  in  the  name  of  their 
next  friend.  The  court  overruled  the  mo- 
tion of  the  infant  children  to  prosecute  the 
action  in  the  name  of  their  next  friend,  and, 
granting  the  request  of  the  widow,  dismissed 
the  action  brought  by  her.  From  this  rul- 
ing the  infant  children  appealed.  In  the 
course  of  the  opinion  the  court  said: 

"Under  the  statute,  •  •  •  the  action  may 
be  brought  by  the  widow  and  minor  child,  or 
children,  jointly,  or  b.Y  the  widow  alone,  or  by 
the  minor  child  or  children  alone,  or,  if  there 
be  neither  widow,  child,  or  children,  by  the  per- 
sonal representative  of  the  intestate.  •  •  • 
If  the  action  be  brought  by  the  widow  alone, 
the  minor  child  or  children,  appearing  by  their 
guardian  or  next  friend,  have  the  right  to  be 
made  parties  plaintiff.  The  widow  cannot  con- 
trol the  action  so  as  to  defeat  a  recovery  by  the 
minor  child  or  children.     She  may,  of  course. 


dismiss  it  In  so  far  as  she  is  ooooemed.  bnt  the 

dismissal  aa  to  her  will  not  be  permitted  to 
interfere  with  its  prosecution  by  the  child  or 
children  if  they  are  parties  to  it;  nor  wiU  it 
bar  an  action  instituted  by  them  within  the 
proper  time.  The  statute  was  designed  to  ben- 
efit the  children  as  well  as  the  widow;  the  re- 
covery, if  any,  being  for  their  joint  benefit" 

Adopting  this  construction  of  the  statute, 
we  are  of  the  opinion  that  the  court  erred 
In  refusing  to  permit  the  infant  children  to 
join  as  parties  plaintiff  in  the  suit  wltb 
their  mother.  The  suit  although  brought  by 
her  alone,  was  for  the  benefit  of  herself  and 
her  infant  children.  All  of  them  were  sev- 
erally and  jointly  Interested  In  the  recovery 
and  entitled  to  the  benefit  thereof. 

[2, 3]  The  fact  that  the  widow  married 
during  the  pendency  of  the  suit,  did  not  af- 
fect her  right  of  recovery  or  that  of  the 
children.  The  case  should  be  heard  and 
disposed  of  without  reference  to  her  mar- 
riage, as  the  fact  of  her  marriage  did  not 
have  the  effect  of  diminishing  the  amount 
that  might  have  been  recovered  by  her  if 
she  had  remained  unmarried,  or  affect  tha 
amount  that  she  and  her  children,  as  joint 
plaintiffs,  might  be  entitled  to  recover. 
Georgia  R,  R.  Co.  v.  Garr,  57  Ga.  277,  24 
Am.  Rep.  492;  Davis  v.  Guamlerl,  45  Ohio 
St  470,  15  N.  B.  350,  4  Am.  St  Rep.  548. 

[4]  In  actions  like  this  the  distribution 
of  the  recovery  is  fixed  by  section  a  of  the 
statute,  providing  in  part: 

"Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or  wrong- 
ful act,  then  in  every  such  case,  damages  may 
be  recovered  for  such  death  from  the  person  or 
persons,  company  or  companies,  corporation  or 
corporations,  their  agents  or  servants,  causing 
the  same.  •  •  •  The  amount  recovered,  less 
funeral  expenses  and  the  cost  of  administra- 
tion, and  such  costs  about  the  recoverjr,  includ- 
ing attorney  fees  as  are  not  included  in  the 
recovery  from  the  defendant,  shall  be  for  the 
benefit  of  and  go  to  the  kindred  of  the  de- 
ceased in  the  following  order:  •  •  •  If  the 
deceased  leaves  either  a  widow  and  children  or 
a  hnsband  and  children,  then  one-half  to  such 
widow  or  husband  and  the  other  one-half  to 
the  children  of  the  deceased." 

So  that  under  this  statute,  in  a  case  such 
as  we  have,  the  widow  would  be  entitled  to 
one-half  of  the  amount  recovered  and  the 
children  to  the  other  one-half ;  and  the  meas- 
ure of  damages  is  such  a  sum  as  will  rea- 
sonably compensate  the  widow  and  children 
for  the  loss  they  sostained  in  the  destruc- 
tion of  the  power  of  the  deceased  to  earn 
money,  and.  In  addition  thereto,  tne  jury 
may,  as  provided  in  the  Statutes,  give  vin- 
dictive damages. 

[C]  The  question  is  raised  by  counsel  for 
appellees  that  the  right  of  the  Infant  chil- 
dren to  come  Into  the  case  was  barred  by 
the  one-year  statute  of  limitation.  This  as- 
sertion, however,  is  not  well  founded.  The 
action  by  the  widow  was  brought  within  a 
year  after  the  death  of  her  husband,  and  the 
pleadings  of  the  infant  children  asking  that 
they  be  made  parties  pltdntlff  to  the  action 
did  not  change  the  nature  of  the  suit  brought 
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by  ber.  The  only  purpose  of  tbe  tendered 
pleading  was  to  make  new  parties  plaintiff 
to  the  action,  and  the  court  erred  in  not 
permltUng  the  pleading  to  be  filed. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  In  conformity  with 
this  opinion. 


ELAM  et  aL  v.  HICKMAN  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  12, 1915.) 
BouNDABiEs  «=s>55  —  Excess  Land  — Affob- 

TIOITMXNT. 

JTie  owner  of  two  lots  In  a  block  of  land 
in  which  there  was  a  surplus  of  18  inches  con- 
▼eyiw  the  property  separately  by  deeds  which 
specified  with  accuracy  the  number  of  feet  con- 
veyed. In  an  action  between  the  grantees  it 
was  insisted  that  the  corner  of  one  of  them  as 
fixed  by  the  deed  should  be  shifted  in  order  that 
he  might  share  in  the  surplus.  Held  that,  as  it 
did  not  appear  that  the  owner  intended  to  con- 
vey his  share  of  the  surplus,  and  as  there  was 
no  proceeding  by  all  the  owners  in  the  block  to 
apportion  it,  the  parties  were  bound  by  the  de- 
scriptions in   their  deeds. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  278,  279 ;    Dec.  Dig.  iS=>55.] 

Appeal  from  Circuit  Court,  Boyd  Coiinty. 

Actlmi  between  Mathew  Elam  and  others 
and  A.  H.  Hickman  and  others.  From  a 
judgment  for  the  latter,  the  former  appeal 
Affirmed. 

O.  M.  Elam  and  John  W.  Woods,  both  .of 
Ashland,  for  appellants.  John  T.  Dlederich 
and  J.  B.  Wllhoit,  both  of  Ashland,  for 
appellees. 

NUNK,  J.  This  Is  a  controversy  over  a 
boundary  line  between  the  city  lots  of  Elam 
and  Hickman.  These  lots  make  up  part  of 
a  block  In  Ashland,  between  Twelfth  street 
on  the  west  and  Thirteenth  street  on  the 
east,  and  Central  avenue  to  the  south,  and 
Railroad  alley  to  the  north.  The  block,  as 
laid  out  by  the  Kentucky  Iron  &  Coal  Manu- 
facturing Company  in  the  year  1854,  con- 
tains six  lots,  each  fronting  50  feet  on  Cen- 
tral avenue.  Deeds  were  made  by  that  com- 
pany to  Its  vendees  for  all  the  lots  having 
the  dimensions  named.  It  appears,  however, 
that  there  is  a  surplus  of  18  inches  in  the 
block  hetween  Twelfth  and  Thirteenth 
streets. 

The  division  line  In  conttoversj  relates  to 
lots  55  and  56.  These  tn'o  lots  are  in  the 
middle  of  the  block.  The  parties  got  their 
title  from  a  common  vendor,  John  H.  Maur- 
er.  The  Elam  deed  was  made  October  3, 
1908,  and  transferred  title  to  lot  No.  56, 
h^ing  50  foot  front,  and  also  to  the  adja- 
cent 6  feet  of  lot  No.  55.  Three  days  later 
Maurer  conveyed  to  Hickman  the  remaining 
45  feet  of  lot  No.  65.  The  deed  specifled  the 
beginning  comer  as  In  the  line  of  Central 
avenue,  and  155  feet  east  of  the  comer  of 
Twelfth  and  Central  avenue.  Maurer  inher- 
ited the  two  lots  from  his  father,  who  had 
owned  them  since  1873.    Hie  question  here  is 


whether,  as  between  Elam  and  Hickman,  the 
Hickman  corner  is  the  one  named  in  his 
deed  from  Maurer,  viz.,  165  feet  east  of  the 
Twelfth  street  corner,  or  whether  a  portion 
of  the  18-lnch  block  surplusage  shall  be  ap- 
portioned between  these  two  lot  owners,  and 
the  comer  in  question  be  shifted  further 
east,  on  Elam,  in  order  that  Hickman  may 
share  in  it 

In  effect,  the  Judgment  of  the  lower  court 
was  to  establish  the  comer  and  boundary 
between  Hickman  and  Elam  as  set  forth  in 
the  deeds  from  Maurer,  their  common  ven- 
dor. We  are  of  the  opinion  tiaat  this  judg- 
ment was  proper. 

The  ^boundaries  in  the  Maurer  deeds  are 
minutely  set  forth,  and  it  is  admitted  that 
Elam  and  Hlclunan  took  the  land  so  convey- 
ed, dimensions  and  alL  There  is  no  allega- 
tion that  Maurer  owned  or  intended  to  con- 
vey any  more  than  he  did  convey,  or  that 
by  oversight  or  otherwise  he  failed  in  any- 
thing. This  Is  not  an  action  between  all  the 
owners  to  apportion  the  surplusage  in  the 
block,  as  neither  they  nor  Maurer  nor  the 
original  vendor  Iiave  been  made  parties.  It 
the  original  vendor  has  ever  been  divested 
of  title  to  the  alleged  surplus,  and  It  had 
been  made  to  appear  that  the  surplus  actual- 
ly belonged  to  the  lot  owners  in  common,  it 
would  not  be  proper  in  this  action  to  arbi- 
trarily shift  any  comers  of  the  lots  in  ques- 
tion in  either  direction,  in  disregard  of  the 
rights  or  equities  of  the  other  lot  owners. 

In  Smith  &  Preston  v.  Prewit  2  A.  K. 
Marshal],  155,  where  certain  land  was  sur- 
veyed and  patented  with  reference  to  one  out- 
side boundary,  and  granting  2,000  acres  each 
to  two  patentees,  but  it  subsequently  develop- 
ed that  the  boundary  covered  by  these  two 
patents  was  largely  in  excess  of  4,000 
acres,  the  court  adjudged  the  surplus  to  be 
divided  equally  between  them.  This  rule 
was  followed  in  Bespass  v.  Parmers'  Heirs, 
6  J.  3.  Marshall,  648. 

But  the  situation  here  is  more  like  that 
in  the  case  of  Vance  v.  Gray,  142  Ky.  267, 
134  S.  W.  181,  where  the  court  said: 

"If  we  were  back  at  the  parting  of  the  ways, 
and  the  original  grantors  were  before  as,  and 
the  conditions  had  not  been  changed,  the  case 
might  possibly  he  worked  out  along  the  lines 
mapped  out  in  the  case  of  Smith  &  Preston  v. 
Prewit,  supra.  But  here,  after  the  lapse  of 
40  years,  during  which  time  conditions  have 
changed,  the  property  passed  into  other  baada, 
and  improvements  been  made  thereon,  it  will 
readily  be  seen  that  upon  no  just  or  equitable 

Srinciple  could  the  rule  adopted  in  those  cases 
s  applied." 

See,  also,  6  Cyc.  073. 

But  Elam  Insists  that  the  "record  shows 
that  the  surplusage  belonging  to  the  two 
Maurer  lots  is  there  now  unoccupied  by  any- 
body but  Hickman."  We  do  not  understand 
that  the  record  shows  any  surplus  as  belong- 
ing to  the  two  Maurer  lots,  or  that  there  has 
ever  been  an  apportionment  of  it    It  is  true 
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that  the  testimony  of  the  city  engineer  shows 
that  In  a  number  of  other  blocks  laid  out 
by  the  Kentucky  Iron  &  Coal  Manufacturing 
Company  there  was  a  surplus  In  varying 
amounts,  and  that  this  dty  engineer  and  his 
predecessors  in  office  set  stakes  In  this  and 
other  blocks  at  the  comer  of  several  lots,  and 
in  so  setting  stakes  the  block  surplusage  was 
taken  into  consideration.  It  appears  that 
the  purpose  of  this  work  of  the  engineers 
was  for  fixing  cost  of  street  Improvements. 
But  there  Is  no  proof  that  Hickman  or  any 
owners  In  this  block  assented  to  such  appor- 
tionment or  did  anytblLg  that  could  operate 
as  an  estoppel. 

We  are  of  opinion  that  the  Judgment  of 
the  lower  court  should  be  affirmed;  and  it  is 
80  ordered. 


CONSOLIDATED  COAL  CO.  v.  BAL- 
DBIDGE. 
(Court  of  Appeals  of  Kentucky.    Oct  14, 1916.) 

1.  Master  Awn  Servant  e=3l99— Injubieb  to 
Servant— "Fellow   Servant." 

A  brakeman  on  a  coal  mine  motor  train, 
who,  while  making  up  the  trip,  gave  directions 
to  the  motormun  to  ^o  ahead  or  to  back  up, 
bat  who,  when  the  tnp  was  ready,  would  get 
aboard  cither  on  a  car  or  the  motor,  while  the 
motoi-tnnn  would  take  the  trip  to  destination, 
the  latter  at  all  times  having  sole  control  oi 
the  trip,  and  in  that  regard  being  superior  in 
authority  to  the  brakeman,  was  not  a  fellow 
servant  of  the  motorman. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  491 ;  Dec.  Dig.  «=»199. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  FcUow  Servant.] 

2.  Master  and  Servant  «=»189— Injuries  to 
Servant— Neouoence  of  Superior  Serv- 
ant. 

In  Kentucky  no  recovery  may  be  had  from 
a  master  for  an  injury  to  a  servant  not  caus- 
ing death,  resulting  from  the  ordinary^  nepli- 
genoe  of  a  servant  superior  to,  and  having  im- 
mediate control  of,  or  supervision  over,  the 
injured  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  427-435.  437-448;  Dec. 
Dig.  «33l8».] 

3.  Appeal  and  EJbibor  ®=9l066  —  Harmless 
Error— Instructions. 

Under  Civ.  Code  Prac.  Si  134,  338,  756, 
providing  that  the  court  must  disregard  trivial 
errors,  not  prejudicing  the  substantial  rights  of 
the  party  excepting,  where.  In  an  action  by  a 
brakeman  on  a  mining  car  trip  for  injuries 
caused  by  the  negligence  of  the  motorman,  who 
had  immediate  control  of  or  supervision  over 
the  brakeman,  the  court  erroneously  authorised 
the  juiT  to  find  for  the  plaintiff  if  the  injury 
resulted  from  the  "negligence"  of  the  motorman, 
in  violation  of  the  rule  that  only  gross  negli- 
gence <tf  a  superior  servant  can  subject  the  mas- 
ter to  liability,  but  the  evidence  was  such  that 
if  there  was  negligence  at  all  it  must  have  been 
gross  negligence,  verdict  for  plaintiff  could 
stand,  since  the  error  was  not  prejudicial  to 
the  substantial  rights  of  the  defendant 

[Ifld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220 ;   Dec.  Dig.  «=3l068.] 

Appeal  from  Circuit  Court,  Johnson  County. 

Action  by  Arlen  Baldridge  against  the  Con- 
solidated Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 


CRear  &  Williams,  of  Frankfort,  AlUe  W. 
Young,  of  Morehead,  and  Fogg  &  Kirk  and 
H.  S.  Howes,  all  of  Paintsvllle,  for  appellant. 
J.  F.  Bailey,  of  Paintsvllle,  for  appellee. 

NDNN,  J.  Appellee  was  a  brakeman  on  a 
coal  mine  motor  train.  The  only  other  mem- 
ber of  the  crew  was  a  motorman.  While 
making  an  outbound  trip  the  motor  collided 
with  an  empty  coal  car  which  it  had  left  oa 
the  main  track  when  making  the  Inbound 
trip.  Appellee  was  lying  flat  on  the  motor, 
rather  behind  the  motorman,  and  was  pain- 
fully Injured  in  the  collision.  He  sued  to  re- 
cover on  account  of  the  gross  negllgenoe  of 
the  motorman  in  operating  and  driving  the 
car,  and  on  the  trial  the  Jury  returned  a  ver- 
dict for  $370.  Appellee's  back  and  leg  were 
bruised,  but  no  bones  were  broken.  He 
claims  that  he  still  suffers  pain  and  Incon- 
venience when  his  woiic  requires  bard  use 
of  his  leg. 

[1]  Appellant  asks  for  a  reversal  because, 
as  it  says,  the  brakeman  and  motorman  were 
fellow  servants,  and  therefore  the  court  err- 
ed in  refusing  to  give  an  instruction  on  that 
pr<H>osition.  From  the  evidence  we  under- 
stand that  In  making  up  the  trips  or  trains  It 
was  the  duty  of  the  brakeman  to  couple  or 
uncouple  the  cars  and  give  to  the  motorman 
proper  signals  to  "go  ahead"  or  "back  up." 
When  the  trip  was  ready  the  brakeman 
would  get  aboard,  either  on  the  car  or  the 
motor,  as  he  might  feel  the  situation  requir- 
ed, and  the  motorman  would  then  take  the 
train  to  destination.  It  Is  true,  while  mak- 
ing up  the  trip,  the  motorman  responded  to 
the  brakeman's  signals,  but  from  the  evidence 
it  is  dear  that  at  all  other  times  the  motor- 
man  had  sole  charge  and  control  of  the  train, 
and  In  that  regard  was  superior  in  authority 
to  the  brakeman.  Although  these  employes 
were.  In  the  manner  described,  associated 
together  in  the  same  work,  yet  from  the  evi- 
dence they  were  not  In  the  same  grade  of  em- 
ployment The  relative  duties  of  these  em- 
ployes was  not  unlike  that  of  the  ordinary 
railroad  engineer  and  brakeman,  and  it  has 
been  often  held  that  an  engineer  and  brake- 
man  are  not  fellow  servants,  although  em- 
ployed on  the  same  train.  Howard  v.  C.  & 
O.  E.  R.  Co.,  90  S.  W.  950,  28  Ky.  Law  Rep. 
891 ;   L.  4  N.  R.  R.  Co.  v.  Moore,  83  Ky.  684. 

m  Appellant  insists  that  the  court  erred 
In  giving  instructions  to  the  jury  which  al- 
lowed the  appellee  to  recover  for  the  mere 
negligence  of  a  superior  servant  engaged  In 
the  same  work.  The  rule  in  Kentucky  is  that 
no  recovery  may  be  had  from  a  master  for  an 
injury  to  the  servant,  not  causing  death, 
resulting  from  the  ordinary  negligence  of  a 
servant  superior  to  and  having  Immediate 
control  of  or  supervision  over  the  servant 
L.  &  N.  R.  R.  Co.  V.  Brown,  127  Ky.  732,  106 
S.  W.  795,  32  Ky.  Law  Rep.  552,  13  L.  B.  A. 
(N.  S.)  1135;   I.  C.  B.  B.  Co.  v.  Coleman,  59 
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S.  W.  13,  22  Ky.  Law  Rep.  878;   I.  C.  B.  R. 
Co.  V.  Mayes,  142  Ky.  382,  134  S.  W.  436. 

[3]  The  court  by  the  first  and  second  In- 
stmctlons  defined  ordinary  and  gross  negli- 
gence. Then  by  the  third  Instruction  author- 
Issed  a  finding  for  plaintiff  if  they  believed 
the  injury  resulted  from  the  "negligence"  of 
the  motorman.  By  another  instruction  they 
were  authorized  to  find  punitive  damages 
for  the  plalntifr  if  they  believed  the  motor- 
man  was  guilty  of  "gross  negligence"  as  de- 
fined by  Instruction  No.  2.  The  instruction 
authorizing  recovery  for  mere  negligence  was 
error,  for  the  plaintiff  was  not  entitled  to  re- 
cover at  all  unless  there  was  gross  negligence 
cm  the  part  of  the  motorman.  But  the  mod- 
erate verdict  persuades  us  to  believe  that  the 
appellant  was  not  prejudiced  thereby.  The 
Jury  found  that  the  motorman  was  negligent. 
If  there  was  negligence  at  all,  it  was  gross 
ne^gence,  and,  under  the  facts  in  the  case, 
the  jury  could  not  have  reached  one  conclu- 
sion without  arriving  at  the  other.  This 
motor  on  its  inbound  trip  left  the  empty  car 
at  a  switch  on  the  main  track  for  Hardin 
Dale,  a  miner,  to  shift  it  into  bis  room.  The 
motor  went  about  100  feet  further  in  order  to 
complete  the  trip  and  then  started  back. 
There  is  no  dispute  that  the  motor  could 
have  been  stopped  in  15  feet  Hardin  Dale, 
who  was  attempting  to  switch  the  empty  into 
his  room,  bad  a  light  on  his  cap,  and  could 
see  the  on-coming  motor  plainly,  as  the  track 
was  straight.  He  called  to  the  motorman 
and  told  him  not  to  bring  the  motor  down 
until  he  could  switch  the  car ;  and  when  the 
motor  got  within  20  or  30  feet  of  the  empty. 
Dale  heard  the  motorman  say,  "I  will  learn 
him  to  get  the  car  in  the  dear."  The  ap- 
pellee says  he  was  lying  f^ce  down  and  rath- 
er behind  the  motorman,  and  did  not  see  the 
empty  car  ahead,  or  know  that  it  had  not 
been  shifted  into  the  room,  but  be  heard  the 
motorman  say — 
"acnnetbing  about  that  lie  would  learn  him  to 
stay  out  of  the  way,  or  get  out  of  the  way,  and 
he  swore  at  the  time  he  said  it." 

Clark  Walker  was  in  20  feet  of  the  empty, 
and  stepped  off  the  track  to  let  the  motor 
pass.  He  heard  Hardin  Dale  call  to  the  mo- 
torman, but  did  not  understand  what  he  said. 
The  motorman  said  the  mine  was  foggy,  and 
he  did  not  see  the  empty  ahead  of  him  until 
within  about  8  feet  of  it.  He  says  that  no 
one  signaled  or  called  to  him,  and  that  he 
did  not  Intend  the  collision,  nor  did  he  speak 
any  such  words  as  those  attributed  to  him  by 
Hardin  Dele  and  the  appellee.  This  being 
the  proof,  if  the  Jury  believed  the  motor- 
man,  they  necessarily  believed  he  was  not 
guilty  of  any  negligence.  If  they  believed  the 
other  witnesses,  there  was  but  one  conclu- 
sion, and  that  was  that  the  accident  was  the 
uesnlt  of  his  gross  negligence.  To  Justify  a 
reversal  the  error  complained  of  must  affect 
tlie  substantial  rights  of  the  appellant,  and 
that  It  does  so  affect  them  must  as  clearly 


appear  as  the  error  itsdf.  Civil  Code,  It 
134,  338,  756. 

Although  there  was  technical  error  in  the 
instructions,  it  is  manifest  that  the  Jury  tried 
the  case  upon  the  real  issue.  Their  finding 
against  appellant  established  the  fact  of  gross 
negligence,  for  all  the  proof  was  addressed 
to  the  question  as  to  whether  the  motorman 
wantonly  and  recklessly  ran  the  motor  into 
the  empty  car.  In  view  of  this  state  of  the 
record,  we  do  not  believe  that  the  error  was 
prejudicial,  and  therefore  feel  we  would  not 
be  Justified  in  remanding  the  case  for  another 
trial. 

The  judgment  la  therefore  affirmed. 


WEBER  V.  KNEPFLB.* 

(Court  of  Appeals  of  Kentucky.     Oct  15, 
1915.) 

MuNicTPAL  Corporations  ®=>280  —  Bettbr- 

MENT    ASSKSSMKNT — VALIDITY — STATUTE. 

Ky.  St.  i  3565,  provides  that  the  cost  of 
reconstructing  public  ways  and  of  making  foot- 
way orossinra  shall  be  borne  exclusively  by  cit- 
ies of  the  fourth  class.  Section  3566  provides 
that  the  cost  of  making  sidewalks,  including 
curbing  and  guttering,  whether  by  original  con- 
struction or  reconstruction,  shall  be  apportion- 
ed to  abutting  property  owners  in  such  city. 
An  ordinance  of  the  city  <^  the  fourth  class  di- 
rected a  reconstruction  of  the  carriageway  of 
the  street,  not  providing  for  the  construction  of 
a  sidewalk,  but  for  curbing  and  guttering,  and 
farther  providing  tliat  the  reconstruction  of  the 
carriageway  should  be  done  at  the  city's  cost, 
but  that  the  cost  of  curbing  and  guttering 
should  be  assessed  against  abutting  owners. 
In  suit  to  enforce  assessment  warrants  against 
a  property  owner,  defendant  contended  that; 
since  there  was  no  provision  in  the  ordinance 
for  the  construction  of  sidewalks,  the  recon- 
struction of  the  curbing  and  guttering  was  part 
of  the  reconstruction  of  the  carriageway,  and 
the  cost  thereof  was  payable  by  the  city,  so 
that  the  warrants  were  invalid.  BeU,  that 
such  assessments  were  valid,  since  the  fact 
that  in  a  single  ordinance  the  council  provided 
for  the  reconstruction  of  carriageway  and  carl>- 
ing  did  not  make  the  latter  work  part  of  the 
former. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  762,  765 ;  Dec.  Dig. 
©=289.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  Edward  J.  Knepfie  against  Hen- 
ry Weber.  Judgment  for  plaintiff,  and  de- 
fendant anneals.    Affirmed. 

Nelson  &  Galagher,  of  Newport,  for  appel- 
lant Courtland  T.  Baker,  of  Newport,  for 
appellee. 

TURNER,  J.  Appellee,  a  contractor, 
brought  this  action  against  appellant  to  sub- 
ject certain  property  owned  by  him  on  Fair- 
field avenue,  Beileview,  Ky.,  a  city  of  the 
fourth  class,  to  the  payment  of  curtain  street 
assessment  warrants  issued  for  the  recon- 
struction of  curbing  and  guttering  in  front 
of  appellant's  property.  The  ordinance  under 
which  the  work  was  done  directed  a  recon- 
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Btmctlon  of  the  carriageway  of  tbe  street 
and  of  the  curbing  and  guttering,  bat  no 
sidewalk  Is  provided  for.  It  further  pro- 
Tides  that  the  reconstruction  work  of  the 
carriageway  shall  be  done  at  the  cost  of 
the  dty,  but  that  the  cost  of  the  curbing  and 
gutterbig  shall  be  assessed  against  the  own- 
ers of  the  abutting  property. 

Section  3565,  Kentucky  Statutes,  being  a 
part  of  the  charter  of  cities  of  the  fourth 
dass,  proTldes: 

"Tlie  cost  of  reconstructing  public  ways, 
streets  or  alleys,  or  repairing  of  tne  same,  and 
the  cost  of  maldng  footway  crossinga,  shall  be 
borne  exdnsirely  by  the  city." 

And  section  3566  of  the  same  charter  pro- 
vides: 

"The  cost  of  making  sidewalks,  including 
curbing  and  guttering,  whether  by  original  con- 
struction or  by  reconstruction,  shall  be  appor^ 
tioned  to  the  front  foot  as  owned  by  the  par- 
ties respectiyely  fronting  said  improvementa, 
except  that  each  comer  lot  shall  have  its  side- 
walk intersection  included  in  its  frontage." 

Under  these  two  sections  as  construed  to- 
gether, it  Is  the  contention  of  appellant  that 
Inasmuch  as  a  reconstruction  of  the  car- 
riageway must,  under  the  terms  of  the  char- 
ter, be  paid  for  by  the  city,  and  under  the 
ordinance  providing  for  the  improvement 
the  reconstruction  of  the  curbing  and  gut- 
tering was  only  incidental  to  the  reconstruc- 
ti<m  of  the  carriageway,  the  whole  improve- 
ment shall  be  paid  for  by  the  dty.  In  other 
words,  that  the  reconstruction  of  the  curlv 
Ing  and  guttering  Is  a  part  of  the  reconstruc- 
tion of  the  carriageway  under  the  ordinance, 
and  is  therefore,  under  the  terms  of  the  char- 
ter, payable  by  the  city  and  not  the  property 
holders. 

He  relies  npon  the  cases  of  the  City  of 
Loulsvnie  V.  Tyler,  111  Ry.  588,  64  S.  W. 
415,  65  S.  W.  125,  23  Ky.  Law  Rep.  827, 
1609,  and  Gocke  v.  Staebler,  141  Ky.  66,  132 
S.  W.  167,  as  sustaining  this  view.  Each  of 
those  cases  involved  an  interpretation  of  the 
charter  of  cities  of  the  first  class  some- 
what similar  to  the  provisions  of  the  char- 
ter herein  Involved ;  but  there  was,  in  ad- 
dition to  these  provisions,  a  further  amenda- 
tory provision  in  first-class  charters  that 
in  original  construction  of  streets,  lanes,  and 
alleys,  the  cost  of  the  curbing  shall  cmsti- 
tute  a  part  of  the  cost  of  the  street  and  not 
of  the  sidewalk.  In  the  Tyler  Case  the  ques- 
tion primarily  was  whether  the  improvement 
was  original  or  reconstruction,  and  the  court 
did  hold  that  the  cost  of  the  curbing  in  that 
case  should  be  paid  for  by  the  city  whether 
it  was  original  or  reconstruction.  But  this 
court.  In  the  case  of  City,  of  Louisville  v. 
Stoll,  159  Ky.  138,  166  S.  W.  811,  overruled 
the  Tyler  Case,  and  necessarily  the  refer- 
ence to  the  Tyler  Case  in  Gocke  v.  Staebler, 
141  Ky.  66,  132  8.  W.  167,  was  overruled. 

The  ordinance  In  the  case  at  bar  distinct- 
ly separated  the  carriageway  improvement 


and  the  curbing  and  guttering  improvement, 
and  provided  that  the  one  should  be  paid  for 
by  the  city  and  the  other  by  the  property 
holders,  as  seems  to  have  been  nnmlstakably 
contemplated  by  the  provisions  of  the  char- 
ter quoted.  The  mere  fact  that  In  a  single 
ordinance  the  council  provided  for  the  recon- 
struction of  the  carriageway  and  for  the  re- 
construction of  the  curbing  and  guttering 
does  not  make  the  latter  a  part  of  the  for- 
mer. It  must  be  given  the  same  effect  as  if 
the  two  improvements  had  been  provided 
for  in  separate  and  distinct  ordinances. 

The  contention  that  the  improvement  of 
the  carriageway  was  of  an  nnusnal  charac- 
ter and  not  for  ordinary  purposes,  and  that 
tlie  cost  thereof  must  therefore  be  borne  ex- 
clusively by  the  city,  can  have  no  bearing 
upon  the  liability  of  the  appellant's  prop- 
erty for  the  payment  of  the  curbing  and  gut- 
tering Improvement ;  for  the  ordinance  prop- 
erly required  that  the  reconstruction  of  the 
carriageway  should  be  paid  for  by  the  dty, 
and  separates  the  curbing  and  guttering  im- 
provement from  the  lmpro\ement  of  the  car- 
riageway. 

Under  the  charter  appellant's  property  was 
liable  for  the  curbing  and  guttering  improve- 
ment, and  the  court  properly  so  adjudged. 

Judgment  afiirmed. 


COMMONWEAI/TH,  for  TTse  of  OORBBTT,  v. 

FILIATREAU. 
(Court  of  Appeals  of  Kentucky.    Oot  12,  1916.) 

1.  Appeal  and  Bbbob  «=»109&— Fdbmkb  Ap- 
peal—CoNCLusivsmss. 

In  an  action  in  equity  af^ainst  the  father  of 
the  judgment  debtor  to  subject  mules,  etc.,  al- 
lied to  have  been  fraudulently  turned  over  to 
defendant  to  evade  payment  of  the  judgment,  the 
lauRuage  of  the  court  on  a  former  appeal,  fol- 
lowing the  testimony  of  defendant  to  the  ef- 
fect that  one  jack  had  died  before  the  action 
was  begun  and  that  two  were  then  remaining  at 
the  son's,  was  not  conclusive  as  to  the  number 
of  jacks  which  the  son  then  had. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !S  437(M379 ;  De&  Dig.  «S=> 
1099.] 

2.  Appeal  and  Ebbob  «=3l79— Pbeskntatioh 
01'  Questions. 

In  snch  action,  a  commissioner's  report 
that  defendant  was  <^aiveable  with  a  jack  which 
he  had  failed  to  surrender,  valued  at  $300,  and 
the  defendant's  exception  thereto,  sufficiently 
raised  the  issue  as  to  the  number  of  jacks 
sold  by  the  judgment  debtor  to  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1137-114<J ;  Dec.  Dig.  «=» 
179.] 

3.  Peaudttlent   Convbtancbs   «=>295— Suit 
TO  Set  Aside — Evidence. 

Evidence  in  an  action  in  equity  for  the 
use  of  a  judgment  creditor  against  the  father 
of  the  judgment  debtor,  to  reach  several  jacks 
belonging  to  the  judgment  debtor  and  fraudu- 
lently turned  over  to  the  defendant,  held  in- 
sufficient to  show  that  two  of  the  jacks  had 
died  before  the  commencement  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  fg  867-875;  Dec.  Dig: 
<^=>29iS.] 
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4.  Pracdttlekt  Cowvbyanom  «=»271  —  Ac- 
tion   TO    REAOH    PBOFXRTT    —    BlTKDKN    OF 

PBOor. 

In  such  action,  the  burden  of  showing  that 
one  of  the  two  jacks  turned  over  to  defend- 
ant had  died  before  the  commencement  of  the 
action  was  on  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent.  Dig.  {{  796-798,  821;  Dec. 
IMg.  <g=>271.] 

Appeal  from  Circuit  Court,  Marlon  County. 

Action  In  equity  by  the  Commonvrealth  of 
Kentucky,  for  the  use  and  benefit  of  Eliza- 
beth Corbett,  against  WiUlam  Flllatreau. 
Judgmoit  for  defendant,  and  plaintiff  ap- 
peals. Rerersed,  and  cause  remanded,  with 
instractiims. 

See,  also,  161  Ky.  434,  170  S.  W.  1182. 

H.  W.  Blves,  of  Lebanon,  for  the  Common- 
wealth. Ben  Spalding,  of  Lebanon,  for  ap- 
I>ellee. 

U ILLEB,  a  J.  This  action  In  equity  was 
instituted  on  November  11,  1912,  by  the  com- 
monwealth, for  the  use  and  benefit  of  Eliza- 
beth Corbett,  to  enforce  the  payment  of 
a  Judgment  which  she  obtained  against  her 
brother-in-law,  B.  O.  ("Dick")  Flllatreau. 
The  appellee,  William  Flllatreau,  who  is  the 
father  of  R.  O.  Flllatreau,  was  made  a  de- 
fendant for  the  purpose  of  subjecting  two 
mules,  three  jacks,  and  two  jennets  belong- 
ing to  R.  O.  Flllatreau,  which,  it  was  alleged, 
he  had  fraudulently  turned  over  to  his  father 
to  evade  the  payment  of  Elizabeth  Corbett's 
Judgment.  On  the  original  hearing,  the  cir- 
cuit court  gave  judgment  in  favor  of  William 
Flllatreau ;  but  that  judgment  was  reversed 
upon  a  former  appeal  to  this  court,  and  the 
action  was  remanded,  with  tnstrnctions  to 
subject  the  attached  property  to  the  payment 
of  appellant's  debt.  161  Ky.  434,  170  S.  W. 
1182.  In  the  former  opinion,  the  court  used 
this  language : 

"The-  jennets  were  taken  to  the  father.  Two 
of  the  jacks  are  yet  remaining  at  Dick's.  These 
animals  had  been  reared  by  Did:  Filiatreau,  be- 
ing the  progeny  of  a  jennet  which  his  father 
bad  once  given  Urn ;  and  how  it  was  that-  Wil- 
liam Filiatreaa  came  to  have  an  interest  in 
them,  amounting  to  the  whole  of  their  value, 
except  S200,  is  left  to  conjecture.  One  of  these 
jades  appeared  to  have  died  prior  to  the  in- 
Etitntion  of  this  suit,  and  the  record  does  not 
clearly  establish  the  value  of  the  two  remnining 
jacks  and  the  two  jennets;  but  the  value  of 
these  two  jacks  nnd  two  jennets  should  be  as- 
eertained,  and  William  IHliatreau  must  either 
account  therefor  or  surrender  the  animals  for 
sale  herein  in  satisfaction  of  the  judgment 
sought  to  be  enforced." 

Upon  the  return  of  the  case  to  the  circuit 
court,  William  Flllatreau  surrendeted  all 
the  property  above  specified,  with  the  excep- 
tion of  one  Jack  colt,  which  he  said  had 
died  before  this  action  was  instituted.  The 
commissioner's  reiwrt,  however,  charged  Wil- 
liam Flllatreau  with  the  jack,  which  he  had 
tailed  to  surrender,  and  fixed  Its  value  at 
|30d;  bat  upon  exception  to  the  report,  and 
«nil  evidenoe  beard  by  the  court,  tbe  excep- 


tion was  sustained,  and  Wflllflm  Flllatreau 
exonerated,  the  court  being  of  opinion  that 
the  jack  In  question  had  died  before  this  suit 
was  instituted.    The  plalntier  again  appeals. 

The  only  is.sues  upon  this  appeal  relate  to 
the  fact  of  the  death  of  one  of  the  jack  colts, 
and  whether  It  occurred  before  or  after  No- 
vember 11,  1912. 

[1]  1.  Appellant  Insists  that  the  language 
above  quoted  frtan  the  former  opinion  con- 
clusively charged  William  Filiatreau  with 
the  Jack  tn  question,  or  Its  value,  and  that  he 
will  not  now  b«  permitted  to  show  that  the 
jack  was  dead  at  the  time  the  suit  was  filed. 
This  Is,  In  effect,  a  plea  of  res  Judicata.  The 
statement  In  the  opinion  that  one  Jack  had 
died  prior  to  the  institution  of  this  action, 
and  that  two  Jacks  were  then  remaining  at 
Dick's,  is  fully  justified  by  the  testimony  of 
William  Filiatreau  upon  the  first  trial.  But, 
In  his  behalf,  it  is  now  insisted  that  he  was 
mistaken  in  saying  that  two  Jacks  were  then 
living,  and  that  he  should  be  allowed  to  show 
the  true  state  of  facts — that  only  one  jack 
was  living  at  the  time  the  suit  was  Instituted. 

We  do  not  think  the  language  In  the  former 
opinion  should  be  treated  as  conclusive  of  a 
question  which  was  not  made  an  issue  upon 
the  first  trlaL  The  issue  litigated  and  decid- 
ed upon  the  former  appeal  was  one  of  fraud, 
or  no  fraud,  upon  the  part  of  B.  O.  Flllatreau 
in  selling  or  turning  over  his  stock  to  his 
father.  No  issue  was  made  as  to  the  num- 
ber of  Ja(^s  R.  O.  Flllatreau  then  had,  and 
the  circuit  court  entered  no  judgment  sub- 
jecting any  of  the  property  to  the  payment 
of  appellant's  debt  The  language  of  the 
opinion  Incidentally  followed  the  testimony 
of  William  Flllatreau  as  to  the  property  he 
had  received  from  his  son. 

[2]  The  issue  as  to  the  number  of  jacks 
sold  by  R.  O.  Flllatreau  to  hla  father  was 
first  made  by  the  commissioner's  report  and 
the  exception  filed  to  the  report.  The  report, 
and  the  exception  thereto,  made  the  Issues 
as  to  the  fact  and  the  date  of  the  colt's  death 
for  the  first  time.  While  the  issues  might 
have  be«i  made  by  pleadings,  the  report  and 
exertion  sufficiently  raised  those  questions. 
Dewhurst  v.  Shepherd's  Ex'r,  102  Ky.  240, 
43  S.  W.  253,  10  Ky.  Iaw  Rep.  1260. 

[3, 4]  2.  Upon  the  return  of  the  case  it  was 
competent  for  William  Flllatreau  to  show  the 
true  situation  with  reference  to  this  proper- 
ty. But  we  are  further  of  opinion  he  has 
failed  to  -show  satisfactorily  that  two  of  the 
Jacks  had  died  before  the  Institution  of  this 
action.  As  above  stated,  William  Filiatreau 
testified  upon  the  first  trial  that  two  of  the 
Jacks  were  then  at  his  son's  farm.  William 
Flllatreau  did  not,  however,  testify  upon  the 
return  of  the  case,  when  this  Issue  was  made 
for  the  first  time.  The  testimony  upon  the 
issue  now  before  us  Is  quite  meager  and  un- 
satisfactory. As  heretofore  stated,  this  ac- 
tion was  filed  on  November  11,  1912.    The 
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foIIowbiK  toat  witnesses  testified  orally  be- 
fore the  court : 

Felix  Murphy  said  that  about  August  or 
September,  1912,  he  dragged  a  dead  Jack  out 
of  R.  O.  FlUatreau's  bam,  but  knew  nothing 
about  him,  or  anything  about  the  other  Jacks 
on  the  place.  Jameg  McCullom,  a  neighbor, 
testified  that  he  saw  a  dead  Jack  on  R.  O. 
FlUatreau's  farm  In  the  latter  part  of  the 
summer  of  1912,  and  from  appearances  he 
would  say  the  Jack  was  over  two  years  old, 
and  was  of  a  sorrel,  red  color,  with  some 
gray  hairs  mixed  through  it.  He  further 
said  he  saw  two  jack  colts  on  R,  O.  FlUa- 
treau's farm,  either  In  the  spring  of  that  year 
or  of  the  year  before.  Alex.  Higdon,  another 
farmer,  who  lived  four  miles  distant,  testi- 
fied that  in  the  latter  part  of  the  summer  of 
1912  he  saw  a  dead  Jack  on  R.  O.  Filiatreau's 
place,  which  appeared  to  be  two  or  three 
years  old.  Mrs.  R.  O.  Filiatreau  testified 
that  her  husband  had  three  Jacks,  an  old  one 
and  two  colts ;  that  the  old  one  died  in  the 
spring  or  summer  of  1912;  that  one  of  the 
colts  died,  and  the  other  one  was  surrender- 
ed and  sold  to  pay  plaintUTs  Judgment  She 
jiowbere  undertakes  to  give  the  time  when 
the  colt  died. 

Of  the  witnesses  that  testified  before  the 
commissioner,  Rad  Murphy  said  the  older 
Jack  died,  but  he  did  not  remember  whea  he 
died ;  and.  In  answer  to  the  question  if  one 
of  the  younger  Jacks  on  hand  there  in  the 
summer  of  1912  did  not  die  that  year,  he 
answered : 

"I  hplped  to  drag  out  one— drag  one  out  of 
the  stable  about  that  time,  I  reckon." 

Upon  cross-examination,  Rad  Murphy  said 
that  his  brother  Felix  Uved  with  R.  O.  Fili- 
atreau in  1910,  and  that  the  big  jack  died 
whUe  Felix  lived  with  R.  O.  Filiatreau. 
Thomas  Ck)rbett,  a  brother-in-law  of  R.  O. 
Filiatreau,  said  he  had  no  Idea  what  the 
three  year  old  Jack  was  worth  at  the  time 
this  suit  was  instituted  against  William 
Filiatreau,  thereby  stating  by  Inference,  at 
least,  that  the  older  Jack  was  then  alive. 
R.  O.  Flllatrean  testified  that  he  sold  his 
father  only  the  two  Jack  colts;  that  the  big 
or  older  Jack  had  died  a  year  or  two  years 
before  this  litigation  began,  thereby  contra- 
dicting all  the  other  witnesses  who  said  he 
died  in  the  summer  or  fall  of  1912 ;  and  that 
one  of  the  colts  died,  although  he  does  not 
give  the  date  of  his  death. 

Under  this  testimony  It  will  be  seen  tliat 
the  two  colts  were  turned  over  to  William 
Flllatrean  by  his  son,  R.  O.  Filiatreau,  and 
that  one  of  them  died;  but  It  has  not  been 
shown  that  he  died  before  the  Institution 
of  this  action,  on  November  11,  1912.  Tlie 
burden  was  upon  William  Filiatreau  to  show 
that  fftct;  and  this  he  failed  to  do.  On  the 
contrary,  npon  the  first  trial  of  the  case  he 
said,  without  equivocation,  that  two  of  the 
Jacks  were  then  "at  Dick's."  This  Important 
statement  of  his  deposition  has  never  been 


retracted,  explained,  or  corrected  In  any  way. 

Under  this  proof  we  think  the  circuit 
Judge  erred  in  finding  that  one  of  the  Jack 
colts  had  died  before  the  Institution  of  this 
action,  and  that  he  should  have  charged  Wil- 
liam Filiatreau  with  $300,  the  value  of  the 
colt  as  fixed  by  the  commissioner. 

Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  the  chancellor  to  enter 
a  Judgment  as  above  indicated. 


GRAY  et  aL  v.  GILLIAM  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  14,  1916.) 

1.  MoBTOAGES   ®=>309— Release— Rkcobd  o» 
New  Mostoaoe. 

Where  a  mortgage  given  to  release  another 
mortgage  on  other  property  recited  that  the  first 
mortgage  would  be  released  as  soon  as  the  seo 
ond  one  was  accepted  and  recorded,  the  act  of 
recording  the  mortgage  ipso  facto  released  the 
lien)  of  the  previous  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  li  864,  870,  899,  900,  902-905,  907- 
912;  Dec.  Dig.  <e=3309.] 

2.  MoBTaAOBB  «s»73  —  Rknewai.  —  Aoobft- 

ANCE. 

Where  a  mortgagor  agreed  to  take  a  new 
mortgage  In  order  to  release  the  property,  and  it 
was  stipulated  that  the  second  mortgage  should 
not  be  effective  until  the  interest  on  the  first 
mortgage  had  been  paid  or  arrangement  satisfac- 
tory to  the  mortgagee  bad  been  made,  a  recorda" 
tion  by  the  mortgagee  of  the  new  mortgage  with- 
out payment  of  iotetest  constituted  an  accept- 
ance thereof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  170,  171;    Dec.  Dig.  €=>73.] 

S.  MoBTGAOES  «=»283— Assumption  or  Fat- 

MENr— Liability. 

A  vendee  of  real  estate  who  assumes  pay- 
ment of  the  mortgage  debt  thereon  is  liable  as 
principal  therefor. 

[JSd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  75ft-758;  Dec.  Dig.  «=»2830 

Appeal  from  Circuit  Court,  Knox  County. 

Suit  by  J.  A.  Gilliam  and  others  against 
J.  T.  Gray  and  others  to  foreclose  a.  mort- 
gage. Judgm«it  for  plaintiffs,  and  defend- 
ants appeaL    Affirmed. 

J.  D.  Tuggle  and  J.  B.  Campbell,  both  of 
Barbourvllle,  for  appellants.  J.  M.  Robslon, 
of  Barbourvllle,  for  appellees. 

CARROLL,  J.  This  case  may  be  briefiy 
disposed  of.  Previous  to  September,  1908, 
Gray  was  indebted  to  Gilliam  in  the  sum  of 
$2,000,  secured  by  a  mortgage  on  what  was 
known  as  the  "tunnel  property."  Desiring 
to  have  this  mortgage  released,  Gray  pro- 
posed to  execute  a  mortgage  on  other  prop- 
erty, which  proposition  was  accepted  by  GU- 
llam,  and  thereupon,  on  September  4,  1908, 
Gray  and  his  wife  executed  to  GlUtam  a 
mortgage  for  $2,000  on  certain  real  estate 
described  tn  the  mortgage.  The  mortgage 
stipulated  that: 

"Before  this  contract  of  mortgage  is  to  take 
effect,  first  party  ia  to  pay  the  accrued  interest 
on  the  montage  as  it  now  stands  on  the  tunne) 
property  or  to  make  such  arrangement  about 
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said  interest  as  -niQ  be  satisfactory  to  second 
party.  It  is  further  agreed  by  the  t>arties  hereto 
that  as  soon  as  this  mortgage  is  accepted  and 
placed  on  record  that  the  first  mortgage  given 
to  secure  this  debt  will  be  fully  released,  and 
the  mining  property  at  the  tunnel  embraced  by 
said  mortgage  will  be  freed  from  the  same." 

On  October  2, 1908,  this  mortgage  was  dniy 
recorded  In  the  proper  office.  In  1912  the  as- 
signee of  Gilliam  brought  suit  to  enforce  this 
mortgage  lien,  and  Gray  sought  to  defeat  a 
recovery  upon  the  ground  that  Gilliam  had 
never  released  the  mortgage  on  the  tunnel 
property  or  accepted  the  new  mortgage,  and 
tberefore  there  was  no  consideration  for  its 
execution.  Some  claim  is  made  that,  in  con- 
sequence of  the  failure  of  Gilliam  to  release 
tbe  mortgage  <m  the  tunnel  property.  Gray 
was  damaged  In  connection  with  a  trade  he 
bad  with  the  Charlton-Jellico  Goal  Company, 
but  there  is  no  evidence  to  support  this  con- 
tention. 

[11  The  new  mortgage  Itself  recited  that  as 
soon  as  It  was  accepted  and  placed  on  rec- 
ord the  mortgage  on  the  tunnel  property 
would  stand  released.  By  placing  this  taortr 
gage  on  record  Gilliam  accepted  it  in  lieu  of 
the  mortgage  on  the  tunnel  property,  and 
his  act  in  thus  accepting  it  of  itself  releas- 
ed the  lien  secured  by  the  other  mortgage. 

[I]  It  is  further  said  that  the  new  mort- 
gage provided  that  it  should  not  take  effect 
until  Gray  paid  the  interest  on  the  first 
mortgage  debt  or  made  satisfactory  arrange- 
ments concerning  the  same,  and,  as  Gray  did 
not  pay  this  interest,  the  new  mortgage  did 
not  take  effect  But  when  Gilliam  accepted 
this  new  mortgage  and  put  it  on  record,  he 
rignified  his  willingness  that  it  should  take 
effect  without  the  payment  of  the  interest, 
and  this  act  on  his  part  was  an  acceptance 
of  the  new  mortgage.  In  addition  to  this, 
in  August,  1909,  Gray  conveyed  the  land  cov- 
ered by  the  new  mortgage  to  his  wife,  and 
as  a  part  of  the  consideration  for  this  con- 
veyance it  was  stipulated  that  Mrs.  Gray 
should  pay  the  mortgage  debt  to  Gilliam. 
Again,  in  ISIO,  GUllam,  in  his  bankruptcy 
proceedings,  fully  recognized  the  existence 
and  validity  of  this  new  mortgage. 

[3]  It  is  also  relied  on  as  error  that  per- 
sonal Judgment  was  given  against  Mrs.  Gray, 
bat  there  is  no  merit  in  this  contention.  Mrs. 
Gray  assumed  payment  of  this  mortgage 
debt,  and  was  liable  as  principal  for  Its  pay- 
ment 

The  Judgment  Is  aflSnned. 


TUHNER  V.  NEWBKBRT. 
(Court  of  Appeals  of  Kentucky.    Oct  14,  1916.) 

1.  UoBTOAGES  €=»37  —  Pabol  EVIDBMCB  — 

Deed  as  Mobtoaoe. 

Parol  evidence  is  admissible  to  impeach  the 
consideration  of  a  deed  absolute  on  its  face  and 
to  show  that  it  was,  in  fact,  intended  as  a  mort- 
gage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {f  »7-107 ;  Dec.  Dig.  <S=337.] 


2.    MOBTOAOES  «=>37  —  ABSOIitTTB  DEED  —  PA- 

BOL  Evidence. 

Where  a  debtor  conveyed  land,  the  deed  for 
which  recited  the  considerationi,  parol  evidence 
that  the  land  was  sold  on  an  oral  trust  that  the 
vendee  pay  his  debt  and  account  for  the  balance, 
but  that  the  vendee  failed  to  account  for  the  pro- 
ceeds, was  admissible  in  a  suit  for  such  proceeds, 
since  the  recited  consideration  of  a  conveyance 
may  be  impeached  by  oral  testimony,  although 
fraud  or  mistake  be  not  alleged. 

[Ea.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  97-107;    Dec.  Dig.  «=»87.] 

Appeal  from  Circuit  Court,  Perry  County. 

Suit  by  W.  H.  Turner  against  WiUiam 
Newberry.  Jnd^ent  for  defendant,  and 
plaintiff  appeals.     Reversed. 

Napier  *  Turner  and  Miller  &  Wheeler, 
all  of  Hazard,  for  appellant  Wootton  ft 
Morgan,  of  Hazard,  for  appellee. 

HANNAH,  J.  W.  H.  Turner  sued  Wil- 
liam Newberry  In  the  Perry  circuit  court  to 
recover  a  sum  of  money  claimed  to  be  due 
in  virtue  of  a  certain  oral  trust  Upon  a 
trial  of  the  action,  the  court  directed  a  ver- 
dict for  the  defendant,  and  the  plaintiff  ap- 
peals. 

The  Winchester  Bank  had  sued  Turner  In 
the  Perry  circuit  court,  and  it  obtained  a 
Judgment  in  that  action  against  Turner  and 
against  Newberry  as  Tamer's  surety  on  a 
bond  executed  therein  for  the  sum  of  $498.83. 
Turner  was  also  Indebted  to  one  R.  F.  Fields 
In  the  sum  of  $174.74,  which  was  a  Hen  upon 
a  tract  of  land  owned  by  Turner  in  Perry 
county,  containing  95.54  acres. 

According  to  the  testimony  of  the  plain- 
tiff, which,  for  the  purpose  of  this  opinion, 
is  taken  as  true,  the  trial  court  having  di- 
rected a  verdict  for  the  defendant,  Turner 
was  unable  to  discharge  the  claim  of  the- 
Winchester  Bank,  and  Newberry  asked  him 
if  he  was  going  to  permit  him  (Newberry) 
to  suffer  by  reason  of  his  having  signed  the 
bond  mentioned,  whereupon  Turner  said  he 
wotild  sell  his  land  and  pay  off  the  claim  of 
the  bank  and  of  Fields.  At  that  time  Tur- 
ner had  an  offer  of  $8  per  acre  for  his  land, 
but  did  not  want  to  accept  that  price.  New- 
berry then  said  that  he  was  going  to  sell 
some  land  of  his  adjoining  Turner's,  and 
that  he  could  sell  the  two  tracts  together 
for  $10  per  acre  or  more;  that,  if  Turner 
would  convey  to  him  the  95.54  acres  then 
owned  by  Turner,  he  would  put  It  in  with 
his  own  land  In  the  sale,  and  would  pay 
ovw  to  Turner  the  excess  of  the  sum  so  re- 
alized after  discharging  the  debts  due  the 
Winchester  Bank  and  R.  F.  Fields.  Turner 
then  proposed  that  a  written  contract  to  this 
effect  be  entered  into,  but  Newberry  said 
that  the  parties  to  whom  he  proposed  to  sell 
the  land  would  not  be  willing  to  take  it  if 
they  should  learn  that  Turner  was  benefi- 
cially interested,  as  they  were  angry  at  him 
because  he  would  not  take  their  offer  of  $8 
per  acre.    Thereupon  Turner  and  wife  ex- 
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ecnted  to  Nefwberry  a  deed  In  the  usaal 
form,  TeciUng  that: 

It  was  made  "for  and  in  consideration  of 
the  sum  of  $673JS7,  |49&88  of  which  is  this  day 
paid  by  second  party  to  the  Winchester  Bank  in 
satisfaction  of  a  Judgment  rendered  in  favor  of 
said  bank  in  an  action  in  the  Perry  circuit  court 
wherein  the  Winchester  Bank  was  plaintiff  and 
W.  H.  Turner  and  others  were  defendants,  and 
$174.74  of  same  was  this  day  paid  by  the  party 
of  the  second  part  to  R.  F.  fields  in  satisfaction 
of  a  judgment  lien  he  holds  against  the  lands 
herein  conveyed,  which  judgment  lien  was  ad- 
judged to  said  Fields  in  the  above-named  action, 
all  of  which  is  declared  to  be  an  essential  and 
moving  consideration,  the  receipt  of  all  of  which 
is  hereby  acknowledged,  and  on  consideration  of 
its  full  payment  of  said  sum  as  above  stated,  the 
parties  of  the  first  part  do  hereby  grant,  bargain, 
sell,  and  convey,"  etc. 

This  deed  was  executed  April  20,  1900, 
and  on  June  6,  1910,  Newberry  sold  his  land 
and  the  land  so  conveyed  to  him  by  Turner 
for  a  sum  amounting  to  about  $11  per  acre ; 
and,  Newberry  having  failed  to  account  for 
any  excess  so  realized  over  the  $673.57  paid 
by  him  to  the  Winchester  Bank  and  to 
Fields,  Turner  brought  this  action  to  recover 
this  difference. 

We  are  informed  by  the  brief  of  counsel 
for  appellant  (appellee  has  filed  no  brief) 
that  tlie  trial  court  sustained  defendant's  mo- 
tion for  a  directed  verdict  upon  the  theory 
that,  as  there  was  no  plea  of  fraud  or  mis- 
take in  the  execution  of  the  deed,  a  consid- 
eration other  than  that  expressed  In  the  deed 
could  not  be  shown. 

[1]  It  is  well-setUed  in  tUs  state  that 
parol  evidence  is  admissible  to  impeach  the 
consideration  of  a  deed  absolute  on  its  face 
and  to  show  that  It  was,  in  fact,  intended  by 
the  parties  as  a  mortgage  or  security  for  in- 
debtedness. Vaughn  T.  Smith,  148  Ky.  531, 
146  S.  W.  1094;  Leib^  v.  Tandy,  146  Ky. 
101,  141  S.  W.  1183 ;  McKlbben  v.  Diltz,  138 
Ky.  684,  128  S.  W.  1082,  137  Am.  St.  Uep. 
408;  Brown  v.  Spradlln,  136  Ky.  703,  125 
S.  W.  150;  Hobbs  v.  Rowland,  136  Ky.  197, 
123  S.  W.  1185,  overruling  Munford  v.  Green, 
103  Ky.  140,  44  S.  W.  419,  19  Ky.  Law  Rep. 
1791.    See,  also,  27  Cyc.  1021. 

[2]  The  recited  consideration  of  a  convey- 
ance may  be  impeached  without  allegation  of 
fraud  or  mistake,  and  that,  too,  by  parol  tes- 
timony. Ky.  St.  $  470,  subsec.  7;  Stamper  7. 
Comett,  121  S.  W.  623 ;  Ky.  St.  S  472. 

Of  course,  in  the  Instant  case,  it  was  not 
shown  that  the  conveyance  from  Turner  to 
Newberry  was,  in  fact,  intended  to  be  a  mort- 
gage. It  was  not  intended  that  the  land 
should  be  held  by  Newberry  as  security,  but 
that  he  should  sell  it  and  pay  to  Turner 
whatever  the  sale  realized  over  and  above 
the  amounts  which  Newberry  had  paid  for 
Turner.    The  transaction  was  an  oral  trust 

In  WooLfolk  V.  Earle,  40  S.  W.  247,  19  Ky. 
I^aw  Rep.  343,  a  daugjiter  conveyed  to  her 
stepfather  a  tract  of  land  for  the  recited  con- 
sideration of  $1.  There  was  a  parol  agree- 
ment at  the  time  that  he   was  to  sell   the 


land  BO  conveyed  to  Mm  and  pay  the  pro- 
ceeds over  to  his  wife,  the  daughter's  mother. 
In  a  snit  to  enforce  this  trust,  the  court  held 
parol  testimony  admissible  to  show  that  such 
was  the  Inducement  for  the  execution  of  the 
deed,  and  to  establish  the  trust  by  showing 
the  real  consideration  for  the  conveyance. 

In  Spencer  v.  Richmond,  46  App.  Div.  481, 
61  N.  Y.  Supp.  397,  it  was  likewise  held  that 
pax<A  evidence  was  competent  to  show  that  a 
deed  absolute  on  its  face  was.  In  fact,  to  se- 
cure an  indebtedness,  and  that  there  was 
also  the  further  parol  agreement  that  the 
lands  thereby  conveyed  were  to  be  sold,  and 
the  balance  over  and  above  such  indebtedness 
owing  to  the  grantee  should  be  returned  to 
the  grantor. 

In  Texas,  where,  as  in  this  state,  there  is 
no  statute  adc^ting  the  seventh  section  of  the 
Ktagllsh  statute  of  frauds,  or  any  equivalent 
declaration.  It  is  held  that  a  parol  express 
trust  Is  raised  where  a  grantor  executes  a 
conveyance  of  land,  absolute  on  its  face,  un- 
der a  parol  agreement  by  the  grantee  to  sell 
the  land  and  account  to  the  grantor.  Diffle 
v.  Thompson  (Tex.  Civ.  App.)  90  S.  W.  193; 
Clark  y.  Haney,  62  Tex.  514,  60  Am.  R^. 
636. 

And  even  In  those  states  where  the  seventh 
section  of  the  original  statute  of  frauds  is 
In  force  it  is  held,  where  a  creditor  of  th& 
grantor  takes  a  conveyance  of  land  dnder  a 
parol  agreement  to  sell  the  same  and  account 
for  the  proceeds  in  excess  of  grantor's  debt,, 
that  notwithstanding  the  original  Invalidity 
of  such  parol  agreement,  when  the  land  has» 
In  fact,  been  sold,  the  proceeds  are  im- 
pressed with  a  trust  In  favor  of  the  grantor 
which  may  be  enforced.  Bechtel  v.  Ammon, 
199  Pa.  81,  48  AU.  873. 

The  trial  court  therefore  erred  In  directing 
a  verdict  for  the  defendant 

The  Judgment  is  reversed. 


McWII/LrlAMS  V.  KENTUCKY  HEATING 
CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  5,  1915.) 

1.  Gas  ^=>18  —  Injuries  from  Gas  —  Xeoli- 

OENfE. 

Where  plaintiff  was  injured  when  the 
spikes  in  the  rear  wheels  of  the  steam  roller 
which  he  operated  under  the  direction  of  coun- 
ty officials  pierced  a  gas  main,  resulting  in  an 
explosion  which  severely  burned  him  when  the 
gas  came  in  contact  with  the  fire  box  of  the 
roller,  the  fact  that  the  county  officials,  had 
knowledge  that  the  gas  main  was  dangerously 
near  the  surface  of  the  road,  and  nevertheless 
ordered  plaintiff  to  operate  bis  roller  so  that 
the  accident  might  result  will  not  excuse  the 
gas  company  for  negligently  laying  its  main 
too  near  the  surface,  since  the  negligence  of 
one  ^arty  does  not  excuse  a  third  party  from 
liability,  also  guilty  of  negligence,  if  the  injury 
complained  of  would  not  have  happened  except 
for  his  negligence. 

[Ed.   Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  (S=3l8.] 


®=»For  other  cases  see  same  topic  ud  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 

Google 


Digitized  by ' 


>8' 


Ky.) 


McWILIilAMS  Y.  KENTFCKT  HEATINO  00. 


26 


2.  Gas  «=>17  — Qa8  Gokpanibs  —  Riohts  iv 
Strkets~"Oxi>irabt  Case." 

Where  a  contract  between  a  tnrnpike  com- 
pany and  a  gas  company,  granting  the  latter 
the  right  to  lay  pipes  in  the  turnpike,  provided 
that  the  gas  company  should  keep  the  pipes  in 
proper  condition,  and  so  as  not  to  interfere  with 
ordinary  travel,  such  condition  o(  the  contract 
meant  that  the  gas  company  undertook  to  exer- 
cise ordinary  care  to  keep  and  maintain  its 
mains  so  as  to  have  the  road  from  day  to  day 
in  such  condition  that  it  would  be  reascmably 
safe,  considering  the  usage  and  travel  which  it 
might  be  reasonably  anticipated  it  would  be 
subjected  to  from  day  to  day ;  "ordiimry  care" 
to  maintain  a  place  or  thing  in  safe  condition 
nnder  such  a  state  of  facts  being  a  variable 
and  not  a  stationary  degree  of  care, 

[Kd.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  I  14;   Dec  Dig.  «s>17. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ordinary  Care.] 

8.  Gas    «=9l8— Oab    Comparieb— Riqhtb   ut 

ScBEKTS— Duty  or  Cabe. 

Where  a  gas  company  occupies  a  public 
street  with  its  main,  whether  such  street  be 
owned  by  a  turnpike  company  or  be  a  public 
highway,  such  gas  company,  whether  under 
contract  with  the  turnpike  company  or  its  im- 
plied obligation  to  the  public,  is  under  duty  to 
maintain  its  main  in  such  manner  as  to  have 
the  road  reasonably  safe  £rom  day  to  day,  con- 
•iderinK  the  nsage  to  which  it  may  reasonably 
be  subjected. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  «=9l8.] 

4.  Gas  €=>16  — Gas  Companies  —  Bights  in 

STBEETS— DUTT    OF    OaBB— CONTBACT    WITH 
TUBRPIKB  COMPANT. 

A  turnpike  company,  giving  a  gas  company 
the  right  to  use  a  road  to  lay  its  mains,  cannot, 
by  contract  with  such  company,  authorize  it  to 
exercise  a  less  degree  of  care  than  la  consistent 
with  tiie  right  of  the  public  to  use  the  road  with 
reasonable  safety. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  f  13;   Dec  Dig.  <8=»ie.] 

6.  Gas  «=3l8  —  Injuries  —  Nbolioenoe  — 

Pboxivatb  Cause. 

To  render  a  gas  company  liable  for  an  ex- 
plosion of  gas  from  a  broken  main,  the  injury 
most  have  been  the  natural  and  probable  conse- 
quence of  the  negligent  act ;  a  consequence  that, 
in  the  light  of  attending  circumstances,  an  or- 
dinarily prudent  man  might  have  anticipated. 

[Ed.  Note— For  other  cases,  see  Gas,  Dec. 
Dig.  «=»18.] 

&    GAS®==>20—lRjUBiES—NBauoBNCE— Ques- 
tion FOB  JUBT. 

In  an  action  against  a  gas  company  for  in- 
juries receiTed  by  plaintiff  operator  of  a  steam 
roller  for  a  county  in  road  repairing,  when  the 
spilces  of  the  machine's  rear  wheels  pierced  a 
gas  main  resulting  in  an  explosion,  the  question 
of  the  gas  company's  negligence  held  for  the 
jury  under  all  the  evidence. 

(Eld.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  H  16, 17;  Dec  Dig.  «=»20.] 

Ap-peal  from  Circuit  Court,  Jefferson  Coun^ 
ty.  Common  Pleas  Branch,  First  Division. 

Action  by  Joseph  P.  McWllIiams  against 
the  Kentncky  Heating  Company  and  others. 
From  a  Judgment  directing  verdict  for  de- 
fendants, plaintiff  appeals.  Beversed  tor 
new  triaL 

Edwards,  Ogden  &  Peak,  P.  F.  SnlUvan, 
and  Ll  J.  Mackey,  all  of  Lonisville,  for  ap- 
pellant Fred  Forcht  and  Matt  O'Doherty, 
both  of  Lonlsyllle,  for  appellees. 


CARROLL,  J.  This  appeal  Is  prosecated 
by  the  appellant  from  the  judgment  of  the 
lower  court,  directing  the  jury  to  return  a 
verdict  in  favor  of  the  appellees  In  a  suit 
he  had  brought  against  them  to  recover  dam- 
ages for  personal  Injuries.  The  appellant, 
at  the  time  he  sustained  the  injuries  com- 
plained of,  was  employed  by  Jefferson  coun- 
ty as  the  engineer  of  a  steam  roller  In  the 
reconstruction  and  maintenance  of  a  county 
road  of  J^erson  county  known  as  the  Eigh- 
teenth Street  road.  The  steam  roller  being 
operated  by  appellant  weighed  about  26,000 
pounds.  It  was  so  constructed  that  there 
was  one  small  roller  or  wheel  In  front  and 
two  large  rollers  or  wheels  In  the  rear. 
These  large  rollers  or  wheels  In  the  rear 
had  each  2i  holes  in  their  surface.  These 
holes  were  for  the  purpose  of  Inserting  steel 
spikes  about  four  Inches  long,  which  spikes 
could  be  placed  in  the  holes  and  taken  out 
at  the  pleasure  of  the  person  in  charge  of 
the  machine.  When  it  was  desired,  in  the 
reconstruction  of  a  macadam  road,  to  tear 
up  the  roadbed,  these  spikes  were  placed 
In  the  wheels,  and  as  the  machine  was  run 
over  the  road  they  loosened  up  the  surface 
of  the  macadam  somewhat  in  the  manner 
that  it  might  be  loosened  by  a  pick,  plow, 
or  harrow.  When  It  was  desired  to  roll  the 
surface  of  the  road  the  spikes  were  taken 
out  of  the  wheels,  and  the  machine  run  over 
the  road,  thereby  making  it  compact  and 
solid.  At  the  place  where  the  appellant  was 
injured  the  road  was  40  feet  wide.  Sixteen 
feet  of  this  40  feet  was  a  nulcadam  road,  and 
about  24  feet  of  It  was  what  is  known  as  &■ 
summer  or  dirt  road,  and  at  the  time  of  the 
accident  the  cotmty  authorities  were  engaged 
in  the  reconstruction  or  repair  of  the  mac- 
adam on  this  road,  and  In  this  work  had 
been  using  the  steam  roller.  In  the  course 
of  the  work  the  appellant  was  directed  by 
the  county  officer  In  charge  to  run  the  roller 
in  the  summer  or  dirt  road  several  hundred 
feet,  to  a  point  where  It  wonld  be  needed  for 
use  on  the  macadam  road,  so  that  it  would 
not  disturb  the  macadam  road  between  the 
place  It  was  standing  when  the  order  was 
given  and  the  place  to  which  he  was  ordered 
to  remove  it  While  running  the  roller  down 
this  dirt  road  as  he  was  directed  to  do,  the 
spikes  in  one  of  the  wheels  punched  holes 
In  an  iron  gas  pipe  that  had  been  placed  in 
this  summer  or  dirt  road,  and  when  these 
holes  were  so  made,  the  escaping  gas  came 
In  contact  with  the  Are  In  the  engine,  caus- 
ing an  Immediate  explosion  and  the  envel- 
opment of  the  engine  in  flames.  When  the 
explosion  occurred  and  the  flames  surround- 
ed the  engine,  the  appellant,  who  was  operat- 
ing It,  was  severely  burned  and  injured,  and 
to  recover  damages  for  the  injuries  so  sus- 
tained, he  brought  this  suit 

It  Is  further  shown  by  the  record  that  in 
1890  the  appellees  obtained  from  the  Valley 
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TarQpike  A  Oravd  Road  C!ompany,  a  private 
corporation  that  then  owned  and  operated 
this  road  aa  a  toll  road,  a  right  of  way  over 
the  road  for  the  purpose  of  conveying  natural 
g^s  from  gas  fields  In  Meade  county,  Ky.,  to 
LouisTlUe,  Ky.  This  right  of  way  was  evi- 
denced by  a  written  contract  between  the 
turnpike  company  and  the  appellee,  in  which 
It  was  provided,  among  other  things,  that  the 
gas  company — 

"agrees  and  binds  itself  to  keep  the  line  of  a 
pipe  ditch  in  proper  condition,  well  filled  until 
thoroughly  settled  so  as  not  to  interfere  with 
ordinary  travel,  and  an^  metal  or  other  mate- 
rial necessary,  to  maintain  said  line  in  good  con- 
dition must  be  furnished  by  said  second  party." 

Pursuant  to  this  contract  the  gas  com- 
pany laid  an  8-lnch  wrought  Iron  pipe,  "/le 
of  an  Inch  thick,  from  Its  gas  fields  In  Meade 
county  over  and  along  the  road  to  Louis- 
ville. This  pipe  was  laid  In  a  ditch  made 
in  the  dirt  road  about  9  feet  from  the  edge 
of  the  macadam,  and  covered  over  with  dirt, 
the  pipe  being  laid.  In  many  places,  at  an 
average  depth  of  about  1  or  2  feet  below  the 
surface  of  the  earth,  at  other  places  nearer  to 
the  surface.  It  is  further  shown  that  at  the 
time  and  place  of  the  accident  the  dirt  or 
earth  which  covered  this  gas  pipe  had  worn 
or  washed  away,  or  the  mains  had  been 
originally  placed  near  the  surface,  so  that 
the  top  of  the  gas  main  was  only  an  inch  or 
two  below  the  surface  of  the  roadbed.  It  is 
further  shown  that  about  1901  the  county 
of  Jefferson  purchased  this  turnpike  road 
from  the  turnpike  company  and  converted 
it  into  what  Is  known  as  a  free  turnpike, 
and  It  was  thereafter  operated  and  main- 
tained by  the  county.  The  evidence  fur- 
ther shows  that  steam  rollers  of  the  type, 
size,  weight,  and  equipment  of  the  one  being 
operated  by  appellant  had  been  used  in  the 
repair  of  the  roads  of  the  county  for  about 
12  years  before  the  accident,  and  at  that 
time  the  county  had  nine  of  them  In  use. 
It  should  also  be  noted  that  the  county  of- 
ficials In  charge  of  the  roadwork  knew  the 
mains  were  In  the  dirt  road  although  ai>- 
pellant  did  not 

The  foregoing  statement  of  fact  fairly  rep- 
resents the  evidence  offered  by  appellant, 
but  which  was  not  considered  sufflclent  by 
the  trial  court  to  take  the  case  to  the  Jury. 

In  support  of  the  ruling  of  the  lower 
court.  It  Is  argued  by  counsel  for  appellees 
that  the  law  did  not  impose  on  them  the 
duty  of  maintaining  gas  pipes  so  far  below 
the  surface,  or  suiSciently  strong  or  sound 
to  prevent  the  same  being  punctured  by  the 
spikes  In  the  wheels  of  a  machine  of  the 
character  operated  by  appellant,  and  fur- 
ther, that  the  proximate  cause  of  the  gas 
escaping  was  the  Independent,  Intervening 
act  of  the  appellant  in  operating  the  roller 
with  the  spikes  In  the  wheels  over  the  dirt 
road,  an  act  which  could  not  have  been  rea- 
sonably anticipated  by  appellees.  The  fur- 
ther argument  is  made  that  the  officials  of 
JefCerson  county   knew  that  the  gas  main 


was  In  the  road,  and  should  have  notified 
appellant,  If  he  did  not  know  of  its  exist- 
ence, and  this  knowledge  on  the  part  of 
these  officials  relieved  appellees  from  liabil- 
ity. 

[1]  Disposing  first  of  the  argument  that 
the  knowledge  of  the  county  officials  that  the 
gas  main  was  in  the  road  transferred  to  the 
county  liability  for  the  accident  The  evi- 
dence shows  that  the  appellant  bad  no 
knowledge  whatever  of  the  fact  that  this  gas 
main  was  in  the  road,  although  It  does  ap- 
pear that  the  county  officials  in  charge  of 
the  construction  of  the  road  at  this  point 
knew  that  this  main  was  in  the  road ;  they 
did  not,  however,  know  It  was  so  close  to 
the  surface  as  that  it  would  be  punctured  by 
the  Slakes  in  the  roller.  But  the  knowledge 
of  the  county  officials,  or  whether  they  did 
or  did  not  know  of  the  closeness  of  the  main 
to  the  surface  of  the  road,  is  not  a  material 
factor  in  the  disposition  of  this  case.  The 
appellant  Is  not  to  be  dismissed  because  the 
county  officials  were  guilty  of  some  want 
of  care,  nor  are  the  appellees  to  be  relieved 
from  liability  even  If  it  should  be  assumed 
that  the  negligence  of  the  county  officials 
was  a  contributing  cause  in  producing  the 
accident  that  caused  the  injury.  We  think 
it  Is  a  well-settled  rule  In  the  law  of  negli- 
gence that  the  negligence  of  one  party  does 
not  excuse  from  liability  a  third  party,  also 
guilty  of  negligence.  If  the  injury  complain- 
ed of  would  not  have  liappened  except  for 
his  negligence.  So  that,  if  we  should  as- 
sume that  the  county  authorities  were  negli- 
gent, and  that  their  negligence,  concurring 
with  that  of  the  appellees,  produced  the  in- 
Jury,  the  right  of  action  created  In  the  ap- 
pellant against  the  appellees  on  account  of 
their  negligence  is  not  In  any  manner,  im- 
paired or  diminished  by  the  negligence  of 
the  county  officials  if  they  were  guilty  of 
any.  In  Shearman  and  Redfield  on  Negli- 
gence (5th  Ed.)  vol.  1,  I  81,  the  well-known 
rule  on  this  subject  is  thus  stated: 

"The  mere  fact  that  another  person  concurs 
or  co-operates  in  producing  the  mjury,  or  con- 
tributes thereto,  in  any  degree,  whether  large 
or  small,  is  of  no  importance.  If  the  injuries 
caused  by  the  concurrent  acts  of  two  persons 
are  plainly  separable,  so  that  the  damage  caused 
by  each  can  be  distinguished,  each  would  be 
liable  for  the  damage  which  he  caused;  but  if 
this  is  not  the  case,  all  the  persons  who  con- 
tribute to  the  injury  by  their  negligence  are  lia- 
ble, jointly  or  severally,  for  the  whole  damage. 
It  is  immaterial  how  many  others  have  been  in 
fault,  if  the  defendant's  act  was  an  efficient 
cause  of  the  injury."  Sydnor  v.  Arnold,  122 
Ky.  557,  92  8.  W.  289:  City  of  LouisvUle  v. 
Hart's  Adm'r,  143  Ky.  171,  136  S.  W.  212,  35 
L.  R.  A.  (N.  S.)  207;  City  of  Louisville  v.  Ar- 
rowsroith,  145  Ky.  498,  140  S.  W.  1022 ;  City 
of  Louisville  v.  Bridwell,  150  Ky.  589,  150  S. 
W.  672. 

We  may  therefore  leave  entirely  out  at 
view  any  supposed  negligence  or  want  of 
care  on  the  part  of  the  county  officials.  The 
Issue  whether  they  were  negligent  or  not  has 
no  place  in  this  case.  If  the  appellees  were 
guilty  of  actionable  negligence,  the  appel- 
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lant  has  the  right  to  maintain  tibia  action 
against  tbem  without  regard  to  any  negli- 
gence on  the  part  of  the  county  oflBcials  that 
may  have  contrlhnted  to  the  Injuries  com- 
plained of.  Having  this  Tlew  of  this  feature 
of  the  case,  -we  will  now  proceed  to  inquire 
into  the  sufficiency  of  the  other  arguments 
advanced  by  counsel  for  appellees  in  support 
of  the  contention  that  the  ruling  of  the  trial 
Judge  was  proper. 

[t]  The  contract  obligated  the  appellees  to 
keep  their  line  of  pipes  in  proper  condition, 
and  in  snch  a  way  as  not  to  Interfere  with 
ordinary  travel  on  the  road.  The  meaning 
of  this  condition,  as  we  construe  it,  is  that 
the  appellees  undertook  to  exercise  ordinary 
care  to  contlnnally  keep  and  maintain  the 
gas  mains  in  such  manner  as  to  have  the 
road,  from  day  to  day,  in  such  condition  aa 
that  It  would  be  reasonably  safe,  consider- 
ing the  usage  and  travel  which  It  might  be 
rea8(HUibly  foreseen  or  anticipated  It  would 
be  snbjected  to  from  day  to  day.  Ordinary 
care  to  maintain  a  place  or  thing  In  safe 
condition,  under  a  state  of  facts  snch  as  we 
have,  Is  a  variable  and  not  a  stationary  de- 
gree of  care.  It  changes  as  the  conditions 
under  which  it  Is  to  be  exercised  change,  and 
keeps, pace  with  these  conditions,  so  that  the 
place  or  thing  under  all  conditions  that  It 
may  reasonably  be  foreseen  or  anticipated 
will  arise  wlU  be  In  a  reasonably  safe  con- 
dition. 

[3, 4]  It  cannot  be  maintained  that  pablic 
service  or  other  corporations  may  occupy 
puUlc  roads,  under  a  contract  or  otherwise, 
and  be  held  to  a  less  degree  of  care  than 
.we  have  laid  down.  A  private  corporation 
having  the  right  to  own  and  control  a  pub- 
lic road,  as  did  the  tomplke  company,  which 
gave  to  appellees  the  right  to  use  the  road 
for  the  purpose  of  laying  tbelt  gas  mains, 
cannot  let  a  contract  for  the  use  of  part  of 
the  road  and  agree  that  the  other  party  may 
exercise  a  less  degree  of  care  than  would  be 
consistent  with  the  right  of  the  public  to 
use  the  road  with  reasonable  safety,  nor  can 
it  contract  that  the  use  of  the  road  may  be 
snc^  as  to  place  it  In  condition  that  it  would 
not  be  reasonably  safe  for  public  traveL 

(6, 1]  But  it  is  Insisted  that  the  exercise 
of  ordinary  care  on  the  part  of  the  appel- 
lees In  maintaining  the  gas  main  In  such 
condition  as  to  leave  the  road  In  reasonably 
safe  condition  for  public  travel  did  not  im- 
pose the  duty  of  anticipating  or  guarding 
against  the  danger  that  might  follow  from 
the  use  of  the  road  by  the  character  of  ma- 
chine being  oi>erated  by  appellant  at  the 
time  of  his  Injury.  It  Is  doubtless  true  that 
the  machine  being  used  was  of  unusual  size 
and  weight,  and  that  the  spikes  In  the 
wheels  added  largely  to  the  danger  of  Its 
use,  If,  as  In  the  case  we  have,  they  came  in 
contact  v^th  the  gas  main.  It  is  also  likely 
that  this  type  or  character  of  machine  was 
not  In  use  In  Jefferson  county,  or  elsewhere 
in  the  state  when  these  pipes  were  laid  25 


or  more  years  ago.  But  the  evidence  Is  that 
this  type  of  machine,  equipped  In  the  man- 
ner that  it  was  when  appellant  was  injured, 
had  been  in  use  on  the  roads  of  Jefferson 
county  for  some  12  years  for  the  purposes 
for  which  It  was  being  used  at  the  time  of 
the  Injury.  So  that  this  type  of  machine 
was  not  then  either  new  or  novel,  but  on 
the  contrary  were  a  part  of  the  usual  equip- 
ment in  use  In  the  Improvement  of  the  high- 
ways of  Jefferson  county.  In  view,  there- 
fore, of  these  conditions,  it  cannot  be  said 
as  a  matter  of  law  that  the  cause  that  pro- 
duced the  accident  was  of  such  unusual  and 
extraordinary  character  as  that,  in  the  exer- 
cise of  the  care  required,  the  appellees  could 
not  have  anticipated  that  this  accident  and 
resulting  injury  would  happen.  The  duty 
appellees  were  under  to  exercise  ordinary 
care  to  maintain  the  gas  mains  In  reasona- 
bly safe  condition  for  public  travel  does  not 
mean  that  they  were  only  required  to  take 
notice  of  the  kind  and  type  of  vehicles  and 
machinery  In  use  when  the  pipe  was  laid,  or 
that  they  could  rest  content  with  conditions 
then  existing  without  giving  any  heed  to  the 
progress  in  every  department  of  road  work- 
ing and  the  changes  and  Improvements  con- 
stantly being  made  in  all  classes  of  road,  aB 
well  as  other  machinery. 

It  may  also  be  conceded  that  the  main, 
when  first  laid,  was  placed  in  such  condi- 
tion as  to  leave  the  road  safe  for  the  uses 
and  travel  to  which  the  road  was,  at  that 
time,  subjected.  But  the  care  demanded  of 
appellees  did  not  end  when  the  main  was 
laid.  They  were  under  a  duty  to  exercise 
ordinary  care  to  keep  and  maintain  the  main 
in  such  condition  as  that  the  road  would  be 
in  reasonably  safe  condition,  considering  the 
uses  and  travel  to  which  It  might  reason- 
ably be  anticipated  it  would  be  subjected  in 
the  future,  and  to  take  notice  of  the  future 
use  and  travel  and  exercise  such  care  as 
might  be  necessary  to  maintain  the  mains  in 
reasonably  safe  conditicms  to  meet  its  re- 
quirements. The  duty  Imposed  upon  the  ap- 
pellees to  exercise  ordinary  care  in  the  main- 
tenance of  these  gas  mains  Imposed  upon 
them  the  duty  of  exercising  ordinary  care  at 
all  times,  while  the  mains  were  in  the  pub- 
lic road,  to  guard  against  Injury  through  any 
reasonable  and  proper  use  of  the  road,  in 
view  of  the  condition  to  which  Its  use  un- 
der modem  methods  might  be  subjected. 
C!oulter  V.  Township,  164  Pa.  543,  30  Atl. 
490;  Clulow  V.  McClelland,  161  Pa.  583,  25 
Atl.  147, 17  I*  R.  A  650;  Yordy  v.  Marshall 
County,  80  Iowa,  405, 45  N.  W.  1042 ;  Gregory 
V.  Adams,  14  Gray  (Mass.)  242;  Kovarik  v. 
Saline  County,  86  Neb.  440,  125  N.  W.  1082, 
27  li.  B.  A  (N.  S.)  832,  136  Am.  St  Rep.  704; 
Board  of  Commissioners  v.  Coffman,  60  Ohio 
St  527,  54  N.  E.  1054,  48  D.  R.  A  455. 

In  laying  down  these  rules  we  do  not  mean 
to  hold  that  it  was  the  duty  of  the  appellees. 
In  maintaining  the  gas  mains,  to  provide 
against  extraordinary  or  unusual  conditions, 
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or  to  antldpate  and  guard  against  accidents 
arising  from  extraordinary  or  unusual  caus- 
es that  could  not  reasonably  have  been  an- 
ticipated to  exist  at  the  time  the  injury  com- 
plained of  occurred.  But  they  were  under 
a  duty  to  take  notice  of  the  uses  to  which 
the  roads  in  Jefferson  county  were  put,  to 
take  notice  of  the  new  methods  and  ma- 
chinery employed  by  the  county  in  the  re- 
construction and  repair  of  its  roads,  and  to 
maintain  the  gas  main  in  such  condition  as 
that  they  would  be  reasonably  safe  for  uses 
such  as  they  were  subjected  to  by  the  new 
methods  and  new  machinery  in  use  by  the 
county. 

It  should  further  be  kept  in  mind  that 
ordinary  care  Is  to  be  measured  by  condi- 
tions as  they  arise.  What  would  be  ordina- 
ry care  under  one  state  of  facts  might  be 
gross  negligence  under  another  state  of  facts. 
What  would  be  ordinary  care  under  some 
conditions  and  circumstances  would  be  no 
care  under  other  conditions  and  drcum- 
stences.  Or,  as  said  by  Thompson  on  Negli- 
gence, vol.  1^  {  25: 

"The  care,  caution,  and  diligence  required  by 
the  law  is  always  meaBured  by  the  circumstanc- 
es of  the  particular  case,  and  the  rule  of  ad- 
measurement is,  the  greater  the  hazard,  the 
greater  the  care  required." 

In  the  application  of  this  sound  principle 
to  the  facta  of  this  case,  it  seems  very  clear 
that  the  exercise  of  ordinary  care  reqaired 
that  appellees  should  exercise  a  degree  of 
care  commensurate  with  the  dangerous  agen- 
cy they  were  transporting  In  the  public  road, 
end  not  only  guard  against  danger  from  the 
use  of  the  road  by  ordinary  vehicles,  but  by 
such  vehicles  and  machinery  as  it  might  rea- 
sonably be  anticipated  the  county  would  use 
in  the  repair  and  reconstruction  of  its  roads, 
end  this  could  easily  have  been  done  by  put- 
ting the  mains  deeper  below  the  surface. 

There  is  some  suggestion  by  counsel  that 
It  was  negligence  to  operate  this  machine  on 
the  dirt  road,  but  there  is  no  substance  in 
this  contention.  The  county  had  the  right 
to  use  all  parts  of  the  road,  and  to  operate 
this  machine  in  any  part  of  it  that  suited 
its  convenience. 

The  argument  is  also  made  that  the  neg- 
ligence, if  any,  of  the  appellees  in  maintain- 
ing the  gas  mains  so  close  to  the  surface  of 
the  road  was  not  the  proximate  cause  of  the 
accident.  It  is  said  that  the  proximate  cause 
of  the  gas  escaping  was  the  Independent,  in- 
tervening act  of  the  appellant  in  operating 
the  roller,  with  the  spikes  in  the  wheels,  over 
the  dirt  road.  It  is  generally  true,  in  cases 
like  this,  that  to  constitute  proximate  cause 
creating  liability  for  negligence^  the  injury 
must  have  been  the  natural  and  probable 
consequences  of  the  negligent  act,  or,  In  other 
words,  the  consequence  tliat  in  the  light  of 
attending  circumstances  an  ordinarily  pru- 
dent man  might  have  anticipated.  Logan  v. 
C,  N.  O.  &  T.  P.  Ry.  Co.,  139  Ky.  202,  129 
S.  W.  575 ;  Sydnor  v.  Arnold,  122  Ky.  557,  92 


S.  W.  289k.  But,  as  we  have  endeavored  to 
point  out,  it  cannot  be  said  as  a  matter  of 
law  that  appellees,  in  the  exercise  of  the  care 
required,  could  not  have  foreseen  and  antici- 
pated that  this  accident  might  have  hap- 
pened. We  think  It'  was  a  question  for  a  ju- 
ry to  say,  under  all  the  surrounding  circum- 
stances developed  In  the  evidence,  whether 
the  appellees  in  the  exercise  of  ordinary 
care  could  have  known  that  their  gas  main 
was  within  an  inch  or  so  of  the  surface  of 
the  road  in  many  places,  and  should  have 
anticipated  or  foreseen  the  use  to  which  the 
road  where  this  gas  main  was  laid  might  be 
subjected  by  the  type  of  machinery  the  coun- 
ty was  using  in  the  repair  of  ite  roads  and 
the  danger  that  might  arise  therefrom,  con- 
sidering the  nearness  of  the  gas  mains  to  the 
surface  of  the  road. 

The  case  of  American  District  Telegraidi 
Go.  V.  Oldham,  148  Ky.  320,  146  S.  W.  764, 
Ann.  Cas.  1913B,  376,  is  strongly  relied  on  by 
counsel  for  appellees  as  fully  supporting  the 
lower  court  in  ruling  that  the  appellant  failed 
to  make  out  a  case;  but  we  find  such  sub- 
stantial difference  between  the  facts  in  that 
case  and  the  facte  In  the  case  we  have  that  a 
principle  of  law  that  might  be  entirely  sound 
when  applied  to  that  case  would  have  no 
pertinency  when  aiH>lied  to  this  one.  In  the 
American  District  Telegraidi  Go.  Case  it  ap- 
pears that  Oldham,  a  flronan  In  the  employ 
of  the  dty  of  Louisville,  responded  with  his 
ctnupany  to  an  alarm  of  fire.  When  they 
reached  the  Are  they  wrapped  the  hose 
around  a  guy  post  used  by  the  telegraph  com- 
pany for  the  purpose  of  running  a  wire  from 
it  to  a  telegraph  pole.  Tbe  guy  post,  which, 
happened  to  be  rotten,  was  broken  off  and 
pulled  down  by  the  strain  put  on  It  In  <H>er- 
atlng  the  hose,  and  when  it  fell  struck  Old- 
ham. In  holding  that  the  telegraph  company 
was  not  liable,  we  said : 

"It  was  incumbent  upon  the  telegraph  com- 
pany to  maintain  its  poles  in  a  reasonfibly  safe 
condition  for  the  purpoaea  for  which  it  was  in- 
tended, and  to  keep  it  in  such  condition  to  with- 
stand Buch  strain  as  might  reasonably  be  an- 
ticipated from  the  travel  on  the  street.  »  ♦  • 
But  the  company  wag  under  no  obligation  to 
maintain  a  pole  in  such  condition  that  a  fireman 
might  safely  wrap  a  hose  around  it,  and  if  the 
strain  of  the  hose  caused  the  pole  to  fall,  this 
use  of  the  pole  for  a  purpose  for  which  it  was 
not  IntendM  was  the  proximate  cause  of  the 
injury." 

It  will  thus  be  seen  that  the  decision  in 
that  case  was  put  distinctly  upon  the  ground 
that  the  pole  was  being  used  in  a  manner  en- 
tirely foreign  to  the  purpose  for  which  it 
was  erected.  The  telegraph  company,  in  the 
exercise  of  the  highest  degree  of  care,  could 
not  have  anticipated  that  a  fire  hose  would 
be  wrapped  around  the  pole,  thereby  subject- 
ing it  to  a  strain  more  than  it  could  steud. 

In  the  case  we  have  the  gas  mains  were  la 
the  public  road,  near  the  surface,  and  at  a 
place  where  it  was  expected  and  intended 
that  vehicles  would  go.  We  think  the  case 
should  have  gone  to  the  jury,  and  that  the 
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court  erred  in  ruling  as  a  matter  of  law  tliat 
the  appellant  failed  to  make  out  a  case  for  a 
inry.  Wherefore  tlie  judgment  is  reversed 
for  a  new  trial,  In  conformity  with  this  opin- 
ion. 


CITIZENS'  TRUST  &   GUARANTY  CO.   T. 

FARMERS'  BANK  OF  ESTILL  COUNTY. 

(Court  of  Appeals  of  Eentudcy.    Oct.  IS,  1915.) 

1.  EviDKNCE  «=>397  —  PaboIi  Evidence  Af- 
FBcnno  Wbitinos. 

Where  the  parties  to  a  contract  have  de- 
liberately put  their  engagement  into  writing  ex- 
pressed to  import  a  legal  obligatioD,  with  no 
uncertainty  as  to  Its  object  or  extent,  all  pre- 
vious negotiations  and  agreements  with  refer- 
ence to  the  subject-matter  are  presumed  to  have 
been  merged  in  the  writing,  and,  in  the  ab- 
sence of  fraud  or  mistake,  parol  or  extrinsic  evi- 
dence is  not  admissible  to  vary,  modify,  or  con- 
tradict the  terms  of  the  written  contract. 

[E<d.    Note.— For   other  cases,    see    Evidence, 
Cent.  Dig.  U  175e-1765;  Dec.  Dig.  «s3a97.] 

2.  BviDBNCS  «s»S97  —  Paboi.  Evidence  Af- 
FBCTiNa  Wbitingb— Wbitten  CONTRAqr— 
CONSTTTUTION . 

A  written  contract  which  will  merge  prior 
negotiations  and  agreements  and  render  inad- 
missible parol  evidence  varying  its  terms  need 
not  be  in  any  particular  form,  or  be  contained 
in  one  paper,  or  signed  by_  both  parties,  provid- 
ed it  constitutes  an  efficacious  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1766-1765;  Dec.  Dig.  «=»397.] 

3.  Monet  Becetves  «ss18  —  Atn^HoarrT  to 
Advahob  FuHoa  —  Sditigiency  or  JQvi- 

DKNCE. 

In  an  action  against  an  alleged  joint  bor- 
rower of  funds  for  money  had  and  received,  evi- 
dence held  to  show  that  defendant's  only  obli- 
gation was  that  in  return  for  a  loan  to  its  sub- 
contractor it  would  turn  over  and  pojf  to  plain- 
tiff all  estimates  furnished  by  the  United  States 
government,  or  money  received  thereon,  for 
liver  work. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  {{  70-72;   Dec  Dig.  <S=»18.] 

4.  Banks  and  Banking  4=9l34— Lien  of 
Bank  or  Deposits. 

Where  a  bank  advanced  a  subcontractor 
for  government  work  funds  to  meet  pay  rolls, 
it  had  the  legal  right  to  appropriate  from  a  de- 
posit in  such  bank  by  the  contractor  to  the  sub- 
contractor's account  an  amount  sufficient  to 
cover  the  advance  for  tmy  rolls  or  to  compel 
payment  from  the  deposit. 

USa.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  853-^74;  De&  Dig. 
«=>134J 

5.  United  States  «=>74— Contracts— Sobb- 
tt's  Right  to  Complete  Work— Effect. 

Where  a  government  contractor  defaulted  on 
the  work,  which  was  undertaken  by  his  surety, 
Euch  surety  had  the  right  to  protect  itself 
against  threatened  loss  by  assuming  the  contract 
and  subletting  it,  without  subjecting  itself  to 
primatT  liaUlity  for  a  debt  of  such  subcontrac- 
tor contracted  by  it  to  secure  funds  to  meet  pay 
rolls  of  the  first  contractor,  although  the  surety  s 
liability  on  the  contract  would  have  compelled 
it  to  liquidate  such  pay  rolls. 

[Ed.  Note. — For  other  cases,  see  United  States, 
Cent  Dig.  f  67 ;    Dec.  Dig.  «=»74.) 

Appeal  trcm  Circuit  Court,  Lee  County. 

Action  by  the  Farmers'  Bank  of  EstUl 
County  against  the  Citizens'  Trust  &  Guaran- 
ty ComiMiny.     Judgment  for  plaintiff,  and 


defendant  appeals.    Reversed,  and  caaw  re- 
manded for  new  trial. 

Burnam  &  Burnam,  of  Richmond,  and 
G.  W.  Oourley,  of  Beattyrllle;  for  appellant. 
Hazelrlgg  &  Hazelrlgg,  of  Frankfort,  and 
Suttou  &  Hurst,  of  Beattyvllle,  for  appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a 
judgment  entered  upon  a  verdict  for  $5,000, 
with  Interest  from  October  22,  1912,  recover- 
ed by  the  appellee.  Farmers'  Bank  of  Estill 
County,  against  the  appellant.  Citizens'  Trust 
&  Guaranty  Company,  In  the  Lee  circuit 
court  The  action  In  which  the  judgment 
was  rendered  grew  out  of  the  following 
state  of  facts: 

One  W.  S.  Garrettson,  who  had  entered  into 
a  contract  with  the  United  States  govern- 
ment to  construct  lock  No.  13  on  the  Ken- 
tucky river,  executed  a  bond  to  the  govern- 
ment for  the  faithful  performance  of  the  con- 
tract, upon  which  the  appellant,  Cltlzena* 
Trust  &  Guaranty  Company,  a  corporation 
having  Its  chief  ofBce  at  Parkersbnrg,  W.  Va., 
became  his  surety.  After  undertaking  the 
work  required  of  him  by  his  contract,  Gar- 
rettson failed  to  comply  with  its  terms,  and 
abandoned  the  work  on  lock  No.  13.  Being 
liable  upon  Garrettson's  bond,  it  devolved 
upon  appellant  to  complete  the  work  of  con- 
struction or  pay  to  the  government  the  lia- 
bility Incurred  by  it  on  the  bond.  Under  a 
contract  with  the  government  similar  in 
terms  to  that  of  Garrettson  it  undertook  the 
former  course.  It  thereupon  sublet  this-  con- 
tract to  Gahren,  Dodge  &  Maltby,  a  corpora- 
tion of  the  state  of  New  York,  to  complete 
the  work  of  construction  which  had  previous- 
ly been  undertaken  and  abandoned  by  Gar- 
rettson ;  the  Gahren,  Dodge  &  Maltby  com- 
pany being  at  that  time  engaged,  under  a 
contract  with  the  government,  in  the  con- 
struction of  a  lock  and  dam  in  the  Kentucky 
river,  known  as  No.  14,  at  or  near  Heidel- 
berg, Ky.  The  contract  between  appellant 
and  the  Gahren,  Dodge  &  Maltby  company 
is  contained  In  two  writings,  dated,  respec- 
tively, September  17,  1912,  and  October  8, 
1912,  the  first  being  as  follows: 

"This  agreement  made  this  17th  day  of  Sep- 
tember, 1912,  by  and  between  Citizens'  Trust  & 
Guaranty  Company  of  West  Virginia,  a  cor- 
poration, of  the  one  !>art,  and  Gonren,  Dodge, 
&  Maltby,  a  corporation,  of  the  state  of  New 
York,  of  the  other  part,  witnesseth:  That  Gah- 
ren, Dodge  &  Maltby  agrees  to  take  over  and 
complete  the  W.  F.  Garrettson  contract  at 
dam  No.  13,  Kentucky  river,  Kentucky,  in  all 
respects  acceptable  to  the  government  of  the 
United  States,  and  to  expedite  the  work  aad 
carry  it  on  to  tjie  best  possible  advantage,  up- 
on the  following  terms  and  conditions:  Gahren, 
Dodge  &  Maltby  will  at  once  put  a  plant  worth 
$5,000  upon  the  site,  and  will  put  such  an  or- 
ganization and  force  of  men  there  as  will  insure 
the  prompt  and  speedy  prosecution  of  the  work, 
night  and  day,  if  necessary.  They  will  pay  the 
unpaid  pay  rolls  which  will  be  due  from  the 
20th  to  the  25th  of  September,  and  will  charge 
as  their  compensation  ten  per  cent.    (10%)  of 
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the  eBtimates  now  due  and  unpaid,  and  hereafter 
to  become  due;  this  ten  per  cent.  (10%)  to  be 
paid  as  and  when  these  estimates  are  collected. 
The  certified  pay  rolls  and  bills  for  supplies 
and  materials  necessary  to  carry  on  the  work 
wiU  be  paid  out  of  each  estimate  as  it  becomes 
due,  and  Gabren,  Dodge  &  Maltby  agree  and 
guarantee  that  the^  will  not  remove  any  of  their 
plant  from  the  site  of  the  work  without  the 
consent  of  Citizens'  Trust  &  Guaranty  Com- 
pany of  West  Virginia.  Citizens'  Trust  & 
Guaranty  Company  of  West  Virginia  agrees  to 
sublet  the  work  to  Gahren,  Dodge  &  Maltby 
upon  the  foregoing  terms  and  conditions,  and 
it  is  further  understood  that  if  the  total  cost 
of  completion  by  Gahren,  Dodge  &  Maltby  be 
less  than  $55,000,  then  one-half  of  the  differ- 
ence between  that  cost  and  $55,000  shall  be  paid 
to  Gahren,  Dodge  &  Maltby  in  addition  to  the 
ten  per  cent,  heretofore  mentioned. 

"This  agreement  is  based  upon  the  approval 
of  the  chief  of  engineers  of  the  War  Department 
of  the  United  States  government,  and  also  up- 
on the  annulment  of  the  contract  of  Garrett- 
son,  and  the  assumption  of  the  same  by  Citizens' 
Trust  &  Guaranty  Company  of  West  Virginia, 
as  surety  for  W.  F.  Garrettson.  It  is  under- 
stood and  agreed  by  the  parties  hereto  that 
Gahren,  Dodge  &  Maltby  shall  take  care  of  and 
pay  the  pay  roll  on  this  work  until  such  time 
as  the  estimates  received  from  the  government 
exceed  the  pay  rolls  iwid. 

"In  witness  whereof  Citizens*  Trust  &  Guar- 
anty Company  of  West  Virginia  has  caused  this 
instrument  to  be  signed  in  its  behalf  by  R.  J. 
A.  Boreman,  its  first  vice  president,  and  its 
corporate  seal  to  be  affixed  and  attested,  by  J. 
H.  Knapp,  its  secretary,  this  17th  day  of  Sep- 
tember, 1912,  and  Gahren,  Dodge  A  Maltby 
have  caused  its  corporate  name  to  be  hereunto 
signed  by  J.  W.  Butler,  its  vice  president,  this 
17th  dav  of  September,  1912.  Executed  in 
quadruplicate.  [Signed]  Citizens'  Trust  & 
Guaranty  Company  of  West  Virginia,  by  R.  J. 
A.  Boreman,  First  Vice  President.  Attest:  J. 
H.  Knapp,  Secretary.  (Signed]  Gahren,  Dodge 
&  Maltby,  by  J.  W.  Butler,  Vice  President" 

The  second  writing,  of  October  8,  1912,  is 
as  follows: 

"A— 19574.  This  agreement  made  this  8th 
day  of  October,  1912,  by  and  between  Citizens' 
Trust  &  Guaranty  Company  of  West  Virginia, 
a  corporation,  of  the  first  part,  and  Gahren, 
Dodge  &  Maltby,  a  corporation,  of  the  state  of 
New  York,  of  the  second  part,  witncsseth:  That 
the  agreement  heretofore  entered  into  by  and 
between  the  parties  hereto,  dated  the  17th  day 
of  September,  191^,  for  the  completion  of  the 
W.  F.  Garrettson"  contract  at  dam  No.  13,  Ken- 
tucky river,  Kentucky,  is  intended  to  and  does 
embrace  and  include  the  work  and  materials 
embraced  and  included  in  a  contract  dated  the 
7th  day  of  October,  1912,  entered  into  between 
Citizens'  Trust  &  Guaranty  Company  of  West 
Virginia,  as  contractor,  and  Major  L.  H.  Rand, 
Corps  of  Engineers,  U.  S.  A.,  contracting  officer 
in  behalf  of  United  States  government,  a  copy 
of  which  contract  and  the  specifications,  therein 
referred  to  as  amended,  is  attached  hereto. 

"This  supplemental  agreement,  with  the  copy 
of  the  controct  and  specifications  above  men- 
tioned, to  be  attached  to  the  agreement  between 
the  parties  hereto,  dated  September  17,  1912,  for 
the  purpose  of  more  clearly  defining  and  ex- 
plaining the  various  things  intended  to  be  in- 
cluded in  and  covered  by  the  agreement  of  Sep- 
tember 17,  1912. 

"In  witness  whereof  the  parties  have  caused 
their  corporate  names  to  be  signed  hereto  and 
their  corporate  seals  to  be  affixed  and  attested 
by  their  proper  officers  thereunto  duly  authoriz- 
ed this  8th  day  of  October,  1912.  This  supple- 
mental agreement  is  executed  in  duplicate,  one 
copy  to  be  retained  by  each  party.  Citizens' 
Trust  &  Guaranty  Company  of  West  Virginia, 
by  O.  W.  Feterkin,  President     Attest:    J.  H. 


Knapp,  Secretary.     Gahren,  Dodge  &  Ualtby, 
by  J.  W.  Butler,  Vice  President''^ 

At  the  time  Gahren,  Dodge  &  Maltby  un- 
dertook the  work  there  was  an  unsettled 
pay  roll  due  the  men  who  had  been  employed 
by  Garrettson  on  the  work.  This  pay  roll 
was  for  the  mouth  of  August  and  until  about 
the  17th  of  September.  Gahren,  Dodge  & 
Maltby,  under  their  contract  with  appellant, 
retained  in  their  employ  the  men  who  bad 
worked  for  Garrettson,  and  to  whom  the 
money  due  on  this  pay  roll  was  going.  It 
will  be  observed  from  the  foregoing  writings 
that  Gahren,  Dodge  &  Maltby  agreed  that 
they  would  furnish  not  only  the  cash  neces- 
sary tor  paying  off  Garrettson's  unpaid  pay- 
roll for  August  and  September,  1912,  but  also 
all  future  pay  rolls  during  the  progress  of 
the  work  of  construction;  and,  in  addition, 
that  they  would  furnish  the  necessary  labor 
and  material  and  perform  the  work  of  com- 
pleting the  construction  of  the  lock  and  dam. 
For  the  repayment  of  the  sums  advanced  by 
Gahren,  Dodge  &  Maltby  to  discbarge  the 
Garrettson  and  future  pay  rolls,  as  well  as 
the  cost  of  material,  the  above  writings  pro- 
vide that  appellant  should  turn  over  to  them 
all  amounts  received  from  the  govemm^it 
on  the  Garrettson  estimates  for  August  and 
September,  1912,  and  all  subsequent  esti- 
mates, and,  in  addition,  tliat  they  should  re- 
ceive 10  per  cent  of  the  amount  of  each  of 
these  estimates  as  a  bonus;  and,  further, 
that  if  the  actual  cost  to  Gabren,  Dodge  & 
Maltby  for  the  material  and  work  required 
should  be  less  than  the  government  paid, 
they  would  make  that  much  more  profit  over 
and  above  the  10  per  cent  they  would  receive 
as  stated ;  that  is  if  the  total  cost  was  less 
than  $55,000,  then  one-half  of  the  difference 
between  such  total  cost  and  $55,000  would 
be  paid  to  Gahren,  Dodge  &  Maltby  as  a 
bonus. 

After  beginning  and  continuing  the  work 
of  construction  required  of  them  by  the  con- 
tract evidenced  by  the  two  writings  referred 
to  from  October  8  until  about  December  31, 
1912,  Gahren,  Dodge  &  Maltby  violated  the 
contract  by  refusing  to  proceed  further  with 
the  work,  and  removed  from  the  place  of 
work  their  plant  and  equipment,  which  com- 
pelled appellant  to  assume  and  complete  the 
work  of  construction.  By  reason  of  Gahren, 
Dodge  &  Maltby's  abandoning  their  contract 
and  repudiating  their  obligations,  no  settle- 
ment was  ever  had  with  them  by  appellant 

On  the  22d  day  of  October,  1012,  and  with- 
in two  weeks  after  Gahren,  Dodge  &  Maltby, 
under  their  contract  with  appellant,  began 
work  on  lock  No.  13,  the  company  applied, 
through  its  vice  president,  Butler,  to  James 
A.  Wallace,  cashier  of  the  appellee.  Farmers' 
Bank  of  Estill  County,  for  a  loan  of  $5,000 
to  pay  the  Garrettson  pay  roll  for  August 
and  a  part  of  September,  1912.  Wallace  re- 
fused to  make  the  loan  to  Gahren,  Dodge  & 
Maltby,  but,  upon  being  told  by  Butler  that 
he  was  acting  for  appellant,  Wallace  caaiiO' 
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ed  to  have  told  him  appellant  was  considered 
good,  and  If  It  would  say  let  him  have  the 
money  he  would  make  the  loan;  and,  fol- 
lowing a  convertsatlon  over  the  long-distance 
telephone  between  Butler  and  Wallace,  on 
the  one  part  and  B^napp,  appellant's  secre- 
tary and  treasurer,  on  the  other,  Butler  was 
furnished  the  $5,000  by  Wallace.  The  pro- 
ceeds of  the  loan  were  not,  however,  placed 
to  the  credit  of  Gahren,  Dodge  &  Maltby  on 
the  books  of  the  bank  until  after  Wallace  had 
received  'a  telegram  and  letter  from  Knapp 
transmitted  and  mailed  October  22,  1912. 
The  loan  not  having  been  repaid  by  Oahren, 
Dodge  &  Maltby,  or  by  appellant,  snlt  was 
brongbt  against  them  for  the  amount  thereof 
by  the  appellee  bank  April  24,  1913.  The 
petition,  after  setting  out  the  corporate  status 
of  the  appellant  and  Gahren,  Dodge  &  Maltby, 
contains  these  averments: 

"The  plaintiff  says  that  on  the  22d  day  of 
October,  1912,  at  the  spectal  instance  and  re- 
quest of  both  of  the  defendants,  the  plaintiff 
loaned  to  them  the  sum  of  $6,000,  wliich  amount 
they  each  and  both  jointly  and  sevenilly  agreed 
to  pay  to  plaintiS  one  day  after  date  with  6 
per  cent,  interest  from  date  until  paid,  and 
plaintiff  aays  that  said  indebtedness  is  just  and 
due.  and  that  no  part  thereof,  has  ever  been 
paid,  and  that  no  interest  thereon  has  ever  been 
paid,  althongh  same  has  frequently  been  de- 
manded." 

By  the  prayer  of  the  petition  judgment 
was  asked  against  each  of  the  defendants 
for  $5,000,  with  6  per  cent  Interest  from 
October  22,  1912,  until  paid,  and  for  the 
plaintiff's  costs.  Althongh  appellee  claims 
to  have  taken  a  note  for  the  amount  of  the 
loan.  It  will  be  observed  that  the  petition 
does  not  declare  upon  the  note.  The  appel- 
lant filed  Its  s^arate  answer,  specifically 
denying  each  of  the  above  allegations  of  the 
petition  and  prajrlng  that  the  i)etltion  as  to 
It  be  dismissed,  and  for  Its  costs.  The  re- 
salt  of  the  trial  has  already  been  stated. 

The  single  questioq  presented  for  deci- 
sion by  the  record  before  us  Is:  Was  the 
$5,000  obtained  of  awellee  by  J.  W.  Butler 
for  Gahren,  Dodge  &  Maltby  a  loan  for 
which  aiH?ellant  became  liable?  It  is  not 
claimed  by  appellee  that  appellant  is  liable 
to  It  as  surety  for  Gahren,  Dodge  ft  Maltby, 
but  that  its  liability  for  the  debt  sued  on  is 
that  of  a  joint  obligor ;  the  other  ooilgor  be- 
ing Gahren,  Dodge  &  Maltby.  If  the  evi- 
dence found  in  the  record  falls  to  snstaln 
this  contention  of  the  appellee,  the  conten- 
tion of  appellant  that  its  motion  for  a  per^ 
emptory  Instruction  should  have  been  sus- 
tained most  prevail.  In  order  to  correctly 
determine  the  matter  at  issue  it  will  be  nec- 
essary to  consider  what  was  said  and  done 
at  the  time  of  the  transaction  in  question. 
The  testimony  of  appellee's  cashier,  Wallace, 
as  to  what  then  occurred  is  as  follows: 

"Mr.  Butler  came  in  to  get  this  loan  to  pay 
op  the  Garrettson  pay  roll,  and  I  would  not  let 
him  have  the  money,  and  he  told  me  he  was  act- 
ing for  the  Citizens'  Trust  &  Guaranty  Com- 
pany of  West  Virginia,  and  I  told  him  they 
wers  CMwidered  good,  and  if  th«y  wo«ild  soy 


let  him  have  it  I  would  let  lum  have  the  money. 
So  he  got  them  over  the  phone  and  talked  to 
them  at  some  length,  and  then  he  [Butlerj  told 
them  to  repeat  the  conversation  to  me.  I  took 
the  phone  and  I  asked  him  if  that  was  Mr. 
Knapp,  and  he  said  it  was,  and  I  asked  Mr. 
Butler  if  that  was  his  voice,  and  he  said  it 
was,  so  I  was  not  acquainted  with  this  gentle- 
man, but  Butler  said  that  was  bis  voice,  so  I 
told  Mr.  Knapp  that  Air.  Butler  asked  the  loan 
for  them  to  pay  off  the  Garrettson  pay  roll,  and 
be  told  me  to  let  him  have  the  money.  I  asked 
him  to  confirm  that  by  letter  or  wire,  and  he  did 
both.  Mr.  Butler  signed  up  the  papers  at  that 
time,  and  after  I  got  the  letter  and  telegram  1 
placed  it  to  their  [Gahren,  Dodge  &  Maltby's] 
credit  Q.  And  by  whom  and  on  what  account 
was  that  money  drawn  out  of  your  bank?  A. 
That  was  to  pay  laborers  and  things  of  that 
kind ;  that  was  supposed  to  l>e  the  Garrettson 
pay  roll." 

Butler,  who  was  Introduced  In  behalf  of 
appellee,  testified  as  follows: 

"Mr.  Wallace  said  he  would  loan  it  to  the 
trust  company,  but  not  to  us.  I  said,  'We  mnst 
have  the  money  right  away;  if  we  don't  get  it 
there  win  be  a  riot;'  and  he  suggested  calling 
up  the  Citizens'  Trust  &  Guaranty  Company, 
and  Mr.  Knapp  answered  the  phone,  and  I  ask- 
ed him  wliat  we  were  roIdk  to  do  about  paying 
off  the  men.  I  said,  'Mr.  Wallace  has  agreed  to 
loan  $5,000  to  pay  them  off.'  Mr.  Knapp  said, 
'Get  it  for  yourself.'  I  said,  'They  won't  loan  It 
to  us ;  they  will  loan  it  to  you ;'  and  he  said, 
'All  right;  g^  it'  I  said,  'Is  it  all  right  for 
me  to  sign  a  paper?*  He  said,  'Yes.'  I  said, 
'You  repeat  that  to  Mr.  Wallace ;'  so  I  got 
off  the  phone  and  let  Mr.  Wallace  get  on." 

Although  Wallace's  testimony  Is  In  most 
respects  corroborated  by  that  of  Butler,  It 
will  be  observed  that  neither  of  them  said 
Knapp  gave  any  assurance  that  appellant 
would  repay  the  loan  or  guarantee  its  pay- 
ment Wallace's  testimony  goes  no  farther 
than  to  say  that,  when  he  informed  Knapp 
Butler  asked  a  loan  to  pay  the  Garrettson 
pay  roll,  Knapp  said  to  let  him  have  It,  fol- 
lowing which  he  asked  Knapp  to  confirm 
that  by  telegram  or  letter,  which  he  prom- 
ised to  do  and  did,  both  by  telegram  and 
letter.  The  substance  of  Butler's  testimony 
is  that  when  he  told  Knapp  Wallace  would 
not  let  Gahren,  Dodge  &  Maltby  have  the  de- 
sired loan,  but  would  make  it  to  appellant, 
Knapp  said,  "All  right;,  get  It,"  and  that 
when  he  asked  Knapp  if  it  would  be  right 
for  him  to  sign  a  paper  the  latter  said, 
"Yes."  Wallace  does  not  claim  to  have 
heard  this  statement  made  by  Knapp  to  But- 
ler, or  to  have  been  told  by  Knapp  that  it 
would  be  right  for  Butler  to  sign  a  paper. 
It  win  also  be  observed  that  Butler  does  not 
claim  to  have  asked  Knapp  if  it  would  l>e 
right  for  him  to  sign  appellant's  or  Knapp's 
name  to  a  paper.  The  Inquiry  on  this  point 
was  limited  to  whether  It  would  be  right 
for  Butler  to  sign  o  paper,  without  Indi- 
cating the  character  of  the  paper. 

J.  fH.  Knapp,  appellant's  secretary  and 
treasurer,  being  Introduced  in  its  behalf,  In 
substance,  gave  the  following  testimony: 

"Mr.  Butler  called  me  over  the  long-distance 
telephone  and  said  that  he  was  in  Irvine,  Ky., 
that  he  had  arranged  with  the  Farmers'  Bank 
there  to  borrow  $5,000  of  money  to  pay  the 
pay  rolls  and  other  charges  on  the  X3  work,  but 
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tbat  the  bank  would  not  let  him  have  the  money 
unless  he  wonld  agree  to  send  to  the  bank  the 
money  from  the  goremment  when  we  got  it, 
and  I  told  him  that  we  would  be  willing  to  do 
that  •  ♦  •  I  talked  to  Mr.  Wallace  over 
the  telephone  and  reiterated  to  him  the  same 
statement,  that  we  would  send  to  the  bank- 
Butler  had  told  DS  to  send  to  the  bank,  and  we 
would  do  it — this  government  money  whenever 
it  was  received  and  after  it  was  received.  Mr. 
Wallace  did  not  ask  me  over  the  telephone  to 
guarantee  the  payment  of  the  note,  or  anything 
of  that  sort" 

Knapp  claimed  lie  had  never  beard  of 
Wallace's  bank  prior  to  tbat  time,  and  far- 
ther said: 

"Mr.  Wallace  did  not  say  anything  to  me 
about  money  being  borrowed  for  the  guaranty 
company,  and  I  said  nothing  to  him  about  it, 
and  I  did  not  ask  him  to  let  Gahren,  Dodge  & 
Maltby  have  the  money." 

Knapp  also  testified  that  It  was  agreed  In 
tbe  conversation  between  him  and  Wallace 
wbat  he  said  witb  respect  to  the  loan  should 
be  confirmed  by  a  telegram  or  letter,  both 
of  which  were  on  tbat  day,  October  22,  1912, 
sent  to  Wallace,  and  It  la  admitted  by  Wal- 
lace that  tbe  telegram  was  received  by  him 
tbat  day,  and  tbe  letter  on  October  24tb, 
two  days  later.  It  is  patent,  therefore,  tbat 
whatever  assurance  was  made  or  obliga- 
tion assumed  by  appellant  in  the  conversa- 
tion In  question  was  contained  In  the  tele- 
gram and  letter,  and  further  patent  that 
the  subsequent  action  taken  by  Wallace  in 
making  tbe  loan  was  based  upon  tbe  con- 
tents of  the  telegram  and  letter,  for  be  em- 
phatically states,  and  more  than  once  re- 
peats the  statement,  that  tbe  $5,000  loaned 
was  not  placed  to  tbe  credit  of  Oataren, 
Dodge  &  Maltby  untU  October  24tb,  and  aft- 
er the  telegram  and  letter  had  both  been  re- 
crfved.  If  the  assurance  given  or  undertak- 
ing assumed  by  appellant  as  expressed  In 
the  telegram  and  letter  bad  dUIered  in  any 
material  respect  from  the  understanding  be- 
tween tbe  parties  arrived  at, over  the  tele- 
phone, tbe  conclusion  is  inevitable  that  Wal- 
lace, as  the  representative  of  tbe  appellee 
bank  and  a  good  business  man,  would  have 
held  up  the  loan  and  bad  a  further  com- 
munication witb  Knapp.  It  is  the  conten- 
tion of  appellant  tbat  tbe  only  agreement 
made  by  Knapp  with'  Wallace  and  Butler 
over  tbe  telephone  was  tbat  appellant  would 
turn  over  or  pay  to  tbe  appellee  bank  the 
estimates  on  dam  13  when  received  from  the 
government,  or  the  money  received  upon 
such  estimates  from  tbe  government,  to  re- 
imburse it  for  funds  it  advanced  Gahren, 
Dodge  &  Maltby  for  settlement  of  pay  rolls 
on  dam  13,  and  the  telegram  and  letter  re- 
ferred to  fully  sustain  this  contention. 

Tbe  telegram  is  in  tbe  following  words  and 
figures: 

"Parkersburg,  W.  Va.,  Oct  22,  1912. 

"Farmers'  Bank,  Irvine,  Ky.  Will  pay  to 
you  estimates  on  dam  thirteen  when  received 
from  government  for  reimbursing  funds  ad- 
vanced Gahren,  Dodge  &  Maltby  for  pay  roll 
on  dam  thirteen. 

"Citizens'  Trust  &  Guaranty  Ca" 


The  letter  Is  as  follows: 

"Citizens'  Trust  &  Guaranty  Company  of 
West  Virginia. 

"Parkersburg,  W.  Va.,  Oct  22,  1912. 

"Farmers'  Bank,  Irvine,  Ky.— Gentlemen:  Re- 
ferring to  work  on  dam  No.  18,  Kentucky  river, 
which  is  being  completed  by  this  company  under 
contract  with  the  United  States  government  the 
said  contract  being  made  by  reason  of  this  com- 
pany's liability  as  surety  upon  the  bond  of  W. 
F.  Garrettson,  a  former  contractor,  and  which 
work  we  have  subcontracted  to  Gahren,  Dodge 
&  Maltby,  our  understanding  is  with  the  lat- 
ter concern  that  they  are  to  advance  certain 
funds  to  meet  the  pay  roll,  which  snms  are  to  be 
covered  by  estimates  received  by  us  from  the 
government.  We  are  requested  by  telephone  tor 
day  to  wire  you  a^^reeing  to  turn  these  esti- 
mates over  to  you  till  reimbursed  for  sums  ad- 
vanced Gahren,  Dodge  &  Maltby  for  purposes 
of  meeting  these  pay  rolls,  and  we  assume,  there- 
fore, that  they  have  made  arrangements  with 
you  for  advancing  them  the  necessary  cash. 
Pursuant  to  this  telephonic  request,  we  have 
just  wired  you   as   follows: 

"  'Will  ^y  to  yon  estimates  on  dam  thirteen, 
when  received  from  government  for  reimbursing 
funds  advanced  Gahren,  Dodge  &  Maltby  for 
pay  roll  on  dam  thirtpen. 

•'  'Citizens'  Trust  &  Guaranty  Co.  [of  W.  Va.P 
— ^which  wire  we  now  confirm. 

"Yours  truly,  W.  O.  Peterkin,  President" 

[1,2]  Tbe  above  telegram  and  letter  were 
introduced  in  evidence  by  appellee  and  read 
and  Identified  by  Wallace  in  giving  bis  tes- 
timony. They  therefore  ooostitnte  a  part  of 
appellee's  evidence.  They  were  without  ob- 
jection accepted  by  appellee  as  confirmatory 
of  the  agreement  made  with  appellant  througb 
Knapp  over  the  telephone,  and  were  retained 
by  it  as  evidence  of  the  agpreement  of  tbe 
parties.  This  being  true,  tbeir  relation  to 
this  case  is  tbe  same  as  would  be  sustained 
by  a  paper  written  and  signed  by  tbe  par- 
ties to  evidence  an  oral  agreement  previously 
made,  and  which,  in  the  absence  of  a  claim 
of  fraud  or  mistake  on  its  execution,  must 
be  accepted  as  containing  tbe  whole  agree- 
ment or  contract  made  by  the  parties.  It  is 
a  well-known  rule  of  law  that,  where  tbe 
parties  to  a  contract  have  deliberately  put 
their  engagements  into  writing,  so  expressed 
as  to  import  a  legal  obligation,  without  any 
uncertainty  as  to  tbe  object  or  extent  of  their 
engagement,  all  previous  negotiations  and 
agreements  with  reference  to  tbe  subject- 
matter  are  presumed  to  hare  been  merged 
in  tbe  writing,  and  with  respect  to  such  con- 
tract it  is  a  well-known  rule  of  law  that,  in 
the  absence  of  fraud  or  mistake,  parol  or  ex- 
trinsic evidence  is  not  admissible  to  vary, 
add  to,  modify,  or  contradict  tbe  terms  or 
provisions  of  the  contract  as  put  in  writing. 
But,  as  said  in  17  Oyc.  599: 

"It  is,  of  course,  necessary  to  the  application 
of  the  rule  just  stated  that  there  shall  be  a  com- 
plete written  contract  between  the  parties,  the 
writing  being  of  such  a  nature  as  to  show  that 
it  was  intended  to  evidence  their  agreement  with 
reference  to  the  subject-matter,  and  having  the 
element  of  mutuality  necessary  to  constitute  a 
complete  contract,  but  it  is  not  necessary  that 
the  contract  shall  be  in  any  particular  form  or 
that  it  shall  be  all  contained  in  one  paper,  or 
signed  by  both  parties;   and  a  writing  evideno- 
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ins  the  whole  of  an  agreement  between  the  par- 
ties which  has  been  delivered,  accepted,  and  un- 
der which  business  has  been  transacted  cannot 
be  varied  by  parol,  even  though  it  is  not  signed. 
Nor  does  the  fact  that  a  contract  originally  rest- 
ed in  parol  and  was  reduced  to  writing  only 
after  oeing  partly  performed  preclude  the  ap- 
plication to  the  writing  of  the  rule  excluding 
parol  evidence  to  vary  or  contradict  the  writ- 
uig,  (or  the  parol  agreement  is  merged  in  the 
written  one."  Nat  Mutual  Bene6t  Ass'n  t. 
Heckman,  86  Ky.  254,  6  S.  W.  565,  9  Ky.  T>aw 
Hep.  525;  Vansant  v.  Runyon.  44  S.  W.  949, 
19  Ky.  Law  Rep.  1981;  Gaither  v.  Dougherty, 
38  a  W.  2,  18  Ky.  Law  Rep.  709 ;  Farmer  v. 
Gregory,  78  Ky.  475 :  Vow  v.  Schebeck,  76  S. 
W.  21,  25  Ky.  Law  Rep.  481. 

Neitber  the  telegram  nor  letter  contains 
any  intlmatloii  of  an  agreement  or  undertak- 
ing on  the  part  of  appellant  to  assume  the 
payment  to  appellee  of  the  $5,000  loaned  by 
it  to  Gahren,  Dodge  &  Maltby ;  nor  does  ei- 
ther contain  any  statement  or  admission  of 
an  understanding  on  the  part  of  appellant 
that  the  loan  of  the  $5,000  bad  been  made  to 
it  On  the  contrary,  the  contents  of  both 
clearly  Indicate  a  mere  understanding  on  the 
part  of  appellant  that  the  loan  of  the  $5,000 
was  made  by  appellee  to  Gahren,  Dodge  & 
Maltby,  and  that  appellant  was  only  asked  to 
turn  over  to  appellee,  In  behalf  of  Gahren, 
Dodge  &  Maltby,  the  estimates  furnished  by 
the  government  from  time  to  time  upon  the 
work  done  on  dam  13,  or  the  money  received 
on  such  estimates,  that  they  might  be  ap- 
plied to  the  payment  of  the  loan  of  $5,000 
made  Gahren,  Dodge  &  Maltby  by  appellee, 
antU  discharged. 

It  will  further  be  observed  that  neither 
the  telegram  nor  letter  manifests  any  agree- 
ment or  understanding  on  the  part  of  appel- 
lant or  Knapp  that  appellant  was  to  execute 
or  become  a  party  to  a  note  or  other  writing 
to  be  taken  by  appellee  for  the  loan;  nor 
does  either  contain  any  authority  to  Butler  to 
execute  suCb  a  paper  or  sign  appellant's  name 
thereto.  In  this  connection  it  should  be  re- 
marked that  the  understanding  of  appellant, 
expressed  in  the  telegram  and  letter,  which 
Knapp  testified  ia  the  only  agreement' made 
by  him  with  Wallace  and  Butler  over  the 
telepbcme,  is  in  accordance  with  the  contract 
it  made  with  Gahren,  Dodge  &  Maltby,  a  pro- 
visicm  of  which  required  it  to  turn  over  to 
Gahren,  Dodge  ft  Maltby,  to  reimburse  them 
for  moneys  they  were  to  advance  on  the  pay 
rolls  and  for  supplies,  not  only  the  govern- 
ment estimates,  or  moneys  received  thereon, 
in  arrears  on  the  work  done  on  dam  13  by 
Garrett8<m,  but  also  such  estimates  or  mon- 
^8  as  appellant  might  receive  for  the  work 
of  Gahren,  Dodge  &  Maltby  ;  and,  as  we  shall 
presently  see,  there  Is  no  contrariety  of  evi- 
dence as  to  the  fact  that  appellant  has  fully 
ciHnplied  with  the  above  provision  of  Its  con- 
tract with  Gahren,  Dodge  &  Maltby.  The 
note  Wallace  claims  to  have  taken  from  But- 
ler October  22,  1912,  Is  as  foUows: 
*15,00O.00  Irvine,  Ky.,  Oct  22,  1912. 

"One  day  from  date  we  promise  to  pay  to  the 
order  of  Farmers'  Bank  of  Eatill  County,  Ir- 
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vine,  Ky.,  five  thousand  dollars,  negotiable  and 
payable  at  Farmers'  Bank  of  Estill  County,  Ir- 
vine, Ky.,  value  received,  with  interest  at  the 
rate  of  8  per  centum  per  annum  after  maturity 
until  paid.  Indorsers  waived  demand,  protest 
notice  of  protest  and  all  legal  diligence  to  en- 
force collection.  As  per  agreement  uf  this  date 
hereto  attached,  this  money  advanced  is  for 
Aug.  and  part  of  Sept  pay  roll  of  W.  F.  Gar- 
rettson  at  lock  13  Ky.  and  other  small  bills,  as 
per  telephone  with  Mr.  Knapp. 

"Citizens'  Trust  &  Guaranty  Co., 
"Of  Parkersburg,  West  Va. 

"Gahren,  Dodge  i&  Maltby,  Agent, 
"3.  W.  Butler,  V.  P." 

For  some  reason  not  explained  by  Wallace 
or  Butler,  the  former  also  caused  the  latter 
to  execute  to  him  the  following  additional 
writing: 

"Irvine,  Ky.,  Oct  22/12. 
"This  is  to  certify  that  I  have  borrowed  from 
the  Farmers'  Bank  of  Estill  Co.  ($5,000.0(» 
five  thousand  dollars  for  the  Citizens'  Trust  ft 
Guaranty  Company  of  Parkersburg,  West  Vir- 
ginia, to  pay  W.  F.  Garrettsons  pay  roll  (or 
Ang.  and  part  Sept  and  other  small  bills  as  per 
conversation  over  telephone  with  Trust  Co.  and 
this  day  confirmed  by  wire  to  said  bank. 

"Citizens'  Trust  ft  Guaranty  Co. 
"Gahren,  Dodge  ft  Maltby,  Agents, 
"By  J.  W.  Butler,  V.  P." 

If  the  execution  of  the  note  was  unanthor- 
ized  by  appellant  the  execution  of  the  above 
writing  by  Butler  was  also  unauthorized. 
As  neither  Wallace  nor  Butler  claims  that 
their  ctmversatlon  with  Knapp  over  the  tele- 
phone, or  any  memorandum  thereof,  was  at 
the  time  or  subsequently  put  in  writing,  the 
statement  in  the  note  that  it  was  executed 
"as  per  agreement  of  this  day,  hereto  attach- 
ed," must  either  refer  to  the  independent 
writing  given  by  Butler  or  the  telegram  that 
day  received  by  Wallace  from  Knapp.  In 
any  event,  the  agreement  expressed  by  the 
telegram  and  in  the  letter  from  appellant  of 
the  same  date  must  be  regarded  as  the  one 
made  between  Knapp,  Wallace,  and  Butler 
over  the  telephone,  for  both  were  sent  at 
Wallace's  request  to  confirm  what  had  been 
agreed  on  by  telephone,  and  were  without 
objection  received  and  accepted  by  both 
Wallace  and  Butler  as  confirmatory  of  the 
telephone  agreement 

As  to  the  signing  of  appellant's  name  by 
Bntler  to  the  note  and  writing,  Knapp  tes- 
tifies that  Bntler  in  so  doing  acted  without 
authority.  Butler  alone  claims  that  it  was 
authorized  by  Knapp,  but  as  Knapp's  tes- 
timony as  to  the  agreement  made  by  tele- 
phone is  corroborated,  and  that  of  Butler  as 
well  as  Wallace  contradicted,  by  the  contents 
of  the  telegram  and  letter,  we  are  constrain- 
ed to  accept  the  denial  of  Knapp  that  he  had 
authorized  the  signing  of  appellant's  name 
to  the  note.  Moreover,  it  appears  from  other 
evidence  In  the  record,  which  is  uncontra- 
dicted, that  Knapp  himself  was  without  au- 
thority to  sign  appellant's  name  to  the  note ; 
such  authority,  under  its  corporate  powers 
and  by-laws,  being  vested  in  its  president  and 
▼ice  president  and  not  in  its  secretary  or 
treasurer,   both  of  which  positions  Knapp 
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holds.  As  Knapp  was  without  authority  to 
sign  appellant's  name,  he  was  without  power 
to  confer  such  authority  upon  Butler ;  so  in 
no  event  can  it  be  said  that  the  note  in  ques- 
tion imposes  upon  appellant  any  obligation 
to  pay  It.  Doubtless  appellee's  recognition 
of  the  want  of  authority  in  Butler  to  sign 
appellant's  name  to  the  note  led  to  Its  suing 
the  latter  as  "for  money  had  and  received," 
Instead  of  upon  the  note. 

[3]  It  is  patent,  therefore,  that  appellee's 
own  evidence,  furnished  by  the  telegram 
from  Knapp,  appellant's  secretary  and  treas- 
urer, and  the  letter  from  Peterkln,  Its  presi- 
dent, which  appellee's  cashier  and  Butler 
accepted  as  confirmatory  of  and  manifesting 
the  agreement  made  by  means  of  the  conver- 
sation between  them  and  Knapp  over  the 
telephone,  conclusively  shows  that  the  only 
obligation  or  undertalclng  assumed  by  appel- 
lant was  that  it  would  turn  over  and  pay  to 
appellee  all  estimates  furnished  by  the  Un- 
ited States'  government  or  money  It  received 
thereon  for  work  on  dam  13  to  reimburse 
appellee  for  funds  advanced  Gahren,  Dodge 
&  Maltby  for  pay  rolls  on  dam  13.  This  un- 
derstanding applied,  of  course,  to  the  esti- 
mates on  the  pay  rolls  of  Garrettson  then  in 
arrears  and  all  future  estimates  or  moneys 
on  the  work  of  Gahren,  Dodge  &  Maltby. 
After  accepting  without  objection  the  tele- 
gram and  letter  Intended  to  conflrm  the  con- 
tract made  with  appellant  by  telephone,  and 
thus  manifesting  its  approval  of  the  terms 
thereof  a&'  set  forth  In  both,  appellee  is  bound 
thereby,  and  will  not  be  permitted  to  contra- 
dict or  modify  its  meaning.  Appellee's  ap- 
proval of  the  contents  of  the  telegram  and 
letter  is  free  of  doubt,  because  shown  by 
its  refusal  to  deposit  to  the  credit  of  Gahren, 
Dodge  &  Maltby  the  amount  loaned,  before 
the  letter  of  appellant's  president  was  re- 
ceived, which  did  not  reach  its  hands  until 
October  24,  1912. 

[4]  Appellant's  compliance  with  the  agree- 
ment made  with  appellee  by  telephone  and 
expressed  in  its  telegram  and'  letter  to  It 
is  equally  free  from  doubt  There  is  no  con- 
trariety of  evidence  as  to  the  fact  that  it 
paid  to  appellee  for  Gahren,  Dodge  &  Maltby 
every  estimate  and  all  moneys  it  received 
from  the  government  for  work  on  dam  13. 
Appellant  did  not  pay  appellee  the  money  on 
estimates  for  the  work  of  August  and  part 
of  September,  1912,  done  by  Garrettson  on 
dam  13,  for  those  estimates  and  the  money 
thereon  tiave  never  t>een  furnished  or  paid 
by  the  government  and  are  yet  withheld  for 
future  adjustment.  But,  independent  of  the 
Garrettson  estimates,  appellant  paid  to  ap>- 
pellee  tor  Gahren,  Dodge  &  Maltby,  from 
October  12,  1912,  down  to  the  time  Gahren, 
Dodge  &  Maltby  threw  up  their  contract  and 
abandoned  work  on  dam  13,  on  estimates 
from  the  government,  about  $11,000;  and, 
as  the  sums  thus  paid  were  placed  to  the 


credit  of  Gahren,  Dodge  ft  Maltby  in  the  ap- 
pellee bank,  and  under .  the  latter's  agree- 
ment with  appellant  and  Gahren,  Dodge  & 
Maltby  were  all  liable  for  the  debt  of  $5,000 
du^B  it  from  Gahren,  Dodge  ft  Maltby,  it  had 
the  legal  right  to  appropriate  therefrom  an 
amount  sufficient  to  pay  the  debt,  or  to  com- 
pel its  payment  from  these  deposits  by  that 
company,  and,  if  it  did  not  do  so.  It  was  not 
the  fault  of  appellant 

[S]  It  is  not  material  to  this  controversy 
that  appellant's  liability  as  surety  on  the 
original  ccmtract  made  by  Garrettson  with 
the  United  States  government  would,  in  the 
absence  of  the  subcontract  it  made  with  Gah- 
ren, Dodge  ft.  Malby,  have  compelled  it  to 
liquidate  the  pay  rolls,  liability  for  which 
was  assumed  by  the  latter.  It  had  the  right 
to  protect  itself  against  such  threatened  loss 
by  making  the  contract  with  Gahren,  Dodge 
&  Maltby,  without  subjecting  itself  to  lia- 
bility to  such  debts  of  that  company  as  it 
made  with  appellee.  Not  being  primarily 
liable  to  appellee  for  the  loan  it  made  Gah- 
ren, Dodge  ft  Maltby,  its  mere  willingness, 
with  the  consent  of  Gahren,  Dodge  ft  Maltby, 
to  aid  the  former  In  securing  its  debt  against 
the  latter  by  paying  to  it  the  moneys  received 
on  government  estimates,  which  its  contract 
with  Gahren,  Dodge  &  Maltby  had  required 
it  to  pay  them,  made  appellant  liable  to  ap- 
pellee for  nothing  more  than  the  amount  of 
the  estimates  received  by  It  from  the  govern- . 
ment,  and  this  liability  it  has  fully  discharg- 
ed. On  the  other  hand,  if  any  loss  has  been 
sustained  by  appellee,  it  has  resulted  from  its 
own  negligence  In  failing  to  appropriate  to 
the  payment  of  the  debt  sued  on  enough  of 
the  moneys  paid  it  for  Gahren,  Dodge  ft 
Maltby  by  appellant  to  accomplish  that  end. 

As  there  is  no  evidence  in  the  record  to 
sustain  the  right  of  recovery  attempted  to 
be  enforced  by  appellee,  the  peremptory  in- 
struction directing  a  verdict  for  the  appel- 
lant, as  asked  by  the  latter,  should  have  been 
granted  by  the  trial  court.  This  conclusion 
renders  consideration  of  the  instructions 
given  by  the  court  unnecessary.  For  the 
reasons  indicated,  the  Judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to  the 
circuit  court  to  grant  appellant  a  new  trial, 
and  for  further  proceedings  consistent  with 
the  opinion. 


MARSHAI/L  V.  HOLLINGSWOETH. 

(Ck>nrt    of   Appeals   of   Kentucky.     Oct    14, 
1916.) 

1.  GUABANTT  «=»91— Contract— StTBTiciEwcT 

OF  Evidence. 

In  an  action  against  a  guarantor  of  notes, 
evidence  held  insutScient  to  support  the  de- 
fense that  defendant's  guaranty  was  written 
above  his  indorsement  in  blank  without  his 
knowledge  or  consent 

[Kd.   Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  {  104;    Dec.  Dig.  <S=»91.] 
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2.  GCABARTT  «=>6T— DlSCHASaB  OF  OUABAN< 

TO»— NoncB  OF  Default. 

Under  Ky.  St.  i  3720b,  providing  Uiat, 
when  a  negotiable  instrument  has  been  dishon- 
ored by  nonaoceptance  or  nonpayment,  notice  of 
dishonor  must  be  given  to  the  drawer  and  to 
each  indorser,  and  any  drawer  or  indorser  to 
whom  such  notice  is  not  given  is  discharged, 
the  holder's  failure,  upon  dishonor  of  a  note, 
to  gire  notice  thereof  to  its  negotiator,  who  had 
indorsed  and  guaranteed  it,  did  not  discharge 
such  guarantor,  since  his  unconditional  and 
absolute  guaranty  fixed  him  with  liability  im- 
mediately upon  default  of  the  principal  d^or. 

[Kd.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  i  77;    Dec.  Dig.  «=>67.1 

3.  Gtjarantt,  ®=>91— Liability  or  Guaran- 
tor—Extension OF  Time  of  Patment  — 
SuFncixNCT  OF  Evidence. 

In  an  action  o^inst  the  guarantor  of  a 
note,  evidence  held  insufficient  to  sustain  the 
allg^ations  of  defendant's  answer  that  at  ma- 
turity the  plaintiff  agreed  with  the  maker  for 
an  extension  of  time  of  payment  of  one  year. 

[BM.  Mote. — For  other  cases,  see  Guaranty, 
Cent  Dig.  |  104;    Dec.  Dig.  «8=>9L] 

4.  Guaranty  «=»57— Dischaeoe  of  Guaban- 
tok— £xtbrsion  of  tlue  fob  payment. 

The  extension  of  time  for  payment  which, 
^irtien  extended  bv  the  holder  of  a  note  to  the 
maker,  will  discharge  the  guarantor  thereof, 
must  be  based  on  a  binding  agreement,  founded 
on  consideration,  and  for  a  definite  time;  mere 
indulgence  by  the  holder  to  the  maker  or  even 
a  naked  promise  to  extend  the  time  of  payment 
will  not  operate  as  the  guarantor's  discharge. 

PCd.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  i  68;   Dec.  Dig.  «=»57.] 

Appeal  from  Circuit  Court,  Lyon  County. 

Action  by  J.  W.  Holllngsworth  against  E. 
D.  Marshall.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

N.  W.  Utley,  of  Eddyrllle,  and  Berry  & 
Graasham,  of  Paducah,  for  appellant    John 

0.  Gates,  of  Princeton,  for  appellee. 

HANNAH,  J.  On  December  22,  1910,  B.  D. 
Marshall  s(dd  and  conveyed  to  Shirley  Tls- 
dale  a  tract  of  land  In  Lyon  county.  The 
consideration  was  $4,940.62,  of  which  |500 
was  paid  in  cash  upon  the  execution  of  the 
conveyance,  and  the  remainder  was  evidenced 
by  interest-bearing  notes  secured  by  lien  re- 
tained on  the  land  ao  conveyed,  as  follows: 
$500  due  January  1,  1912;  $986.15  due  Jan- 
uary 1,  1913,  and  a  like  amount  due  January 

1,  1914 ;  $985.16  due  January  1,  1915,  and  a 
like  amount  due  January  1,  1916.  The  deed 
contained  a  stipulation  that  default  In  the 
payment  of  the  first  note  or  In  the  payment 
of  the  Interest  on  any  of  the  notes  should 
precipitate  the  whole  indebtedness  and  ren- 
der it  due  and  payable  forthwith.  On  March 
24,  1911,  Alarahall  sold  the  notes  mentioned 
to  J.  W.  Holllngsworth,  of  Princeton,  In  Cald- 
well county. 

Shirley  Tisdale  died  In  June,  1912,  without 
having  paid  the  $500  note  due  January  1st 
of  that  year  or  either  of  the  others.  The 
administrator  of  his  estate  Instituted  a  suit 
to  settle  the  estate.  Holllngsworth  was  made 
a  ddSoidant,  and  he  filed  the  notes  and  as- 
serted his  lien  on  the  land  mentioned.    Upon 


decretal  sale  the  land  brought  $1,324.97,  less 
than  the  principal  and  interest  of  the  notes; 
and  Holllngsworth  thereupon  brought  this 
action  against  Marshall  to  recover  the  bal- 
ance due  on  the  notes,  basing  his  right  so  to 
recover  upon  the  ground  that  Marshall  ex- 
ecuted by  Indorsement  upon  the  notes  at  the 
time  of  the  transfer  thereof  to  him  an  un- 
conditional guaranty  thereof.  The  plaintiff 
having  succeeded  in  the  trial  court,  the  de- 
fendant appeals. 

1.  The  notes  mentioned  each  bear  this  in- 
dorsement : 

"For  value  received,  I  hereby  transfer  and 
assign  the  within  note  to  J.  W.  HolliDgsworth, 
and  guarantee  the  payment  of  same.    March  24, 

1911.  [Signed]    E.  D.  MarshalL" 

[1]  Appellant's  first  defense  was  that  he 
merely  indorsed  the  notes  in  blank  at  the 
time  he  sold  them  to  Holllngsworth,  and  that 
the  guaranty  was  written  above  his  signature 
thereafter,  without  his  knowledge  or  con- 
sent, and  he  so  testified;  but  the  overwhelm- 
ing weight  of  the  evidence  on  this  Issue  is  to 
the  contrary.  It  is  shown  that  appellee,  Hol- 
llngsworth, lived  in  Caldwell  county,  while 
the  land  sold  by  appellant  was  In  Lyon  coun- 
ty; that  appellee  knew  nothing  about  the 
land  upon  which  the  notes  were  a  lien,  or  its 
value.  Under  these  circumstances,  it  is  quite 
improbable  that  the  notes  were  purchased  by 
him  without  a  guaranty.  But,  In  addition 
to  that,  it  is  shown  that  the  transfer  of  the 
notes  was  effected  in  the  Farmers'  National 
Bank  at  Princeton,  of  which  Holllngsworth 
was  vice  president,  and  that  the  words  of  the 
guaranty  were  written  upon  the  notes  by  the 
cashier  of  the  bank  before  the  name  of 
Marshall  was  Indorsed  thereon;  and  this 
testimony  is  supported  by  that  of  the  cashier 
and  other  attaches  of  the  bank  then  present 
The  appellant  is  therefore  liable  as  uncon- 
ditional guarantor  of  the  notes  sold  and 
transferred  by  him  to  appellee. 

[2]  2.  But  he  contends  that,  as  no  notice  of 
dishonor  of  the  $500  note  due  January  1, 

1912,  was  given  to  him,  he  was  thereby  re- 
leased from  liability  on  that  note  In  virtue 
of  the  provisions  of  section  89  of  the  Nego- 
tiable Instruments  Law  (Kentucky  Statutes,  { 
S720b),  which  is  as  follows: 

"When  a  negotiable  instrument  has  been  dis- 
honored by  nonacceptance  or  nonpayment,  no- 
tice of  dishonor  must  be  given  to  the  drawer 
and  to  each  indorser,  and  any  drawer  or  in- 
dorser to  whom  Bucn  notice  ia  not  given  is 
discharged." 

If  appellant  had  been  a  mere  indorser  of 
the  note  in  question,  this  contention  would 
prevail ;  hut  he  was  not  alone  an  Indorser ; 
he  was  also  a  guarantor,  and,  as  such,  his 
guaranty  being  unconditional  and  absolute, 
he  was  fixed  with  liability  Immediately  upon 
default  of  the  principal  debtor,  and  failure 
upon  the  part  of  the  creditor  to  give  notice 
to  the  guarantor  of  such  default  did  not 
operate  as  a  discharge.  Levi  r.  Mendell,  1 
Duv.  77. 


»Por  othar  cases  ■••  aim*  to^o  aiia  KBT-NUUBBR  in  all  K«r-Miiinl>«r«d  Dlgesto  and  Indexes 

Google 


Digitized  by ' 


>8' 


86 


ITO  SOUTHWESTERN  BEPORTER 


(Ky. 


[3, 4]  S.  Section  120  of  tbe  Negotiable  In- 
struments Laws  provides  that  a  person  secon- 
darily liable  on  the  instrument  is  discharged 
(subsection  6)  by  any  agreement  binding  up- 
on the  holder  to  extend  the  time  of  payment 
or  to  postpone  the  holder's  right  to  enforce 
the  instrument,  unless  made  with  the  assent 
of  the  party  secondarily  liable,  or  nnless  the 
right  of  recourse  against  such  party  is  ex- 
pressly reserved  in  tbe  original  Instrument 
A  guarantor  is  secondarily  liable.  Section 
191,  Negotiable  Instruments  Law.  And  as 
further  defense  appellant  pleaded  that  when 
the  $500  note  matured,  on  January  1,  1912, 
appellee  agreed  with  Tisdale  that,  if  be 
would  pay  the  Interest  accrued  and  place 
Improvements  upon  tbe  land  to  that  extent, 
an  extension  of  time  of  payment  of  that  note 
for  one  year  would  be  granted;  that  this 
agreement  was  made  without  appellant's 
knowledge  or  assent;  that  appellee  thereby 
waived  the  right  to  declare  a  precipitation 
of  the  whole  indebtedness,  and,  in  effect,  ex- 
tended the  time  of  payment  of  all  the  notes, 
and  thus  released  appellant  from  liability 
thereon.  Whether  such  an  extension  of  time 
would  have  released  the  guarantor  from  lia- 
bility on  any  note  other  than  the  $500  one 
is  a  qnestion  we  find  it  unnecessary  to  dis- 
cuss; for  appellant  by  his  proof  failed  to 
sustain  tbe  allegations  of  his  answer.  Such 
extension  of  time  was  sought  to  be  proven 
by  the  testimony  of  a  brother  of  Shirley  Tis- 
dale in  regard  to  certain  statements  made 
to  him  by  appellee.  His  testimony  on  this 
subject  was  as  follows : 

*'Q.  Did  you  ever  have  any  talk  with  Mr. 
HolUngsworth  about  these  notes  that  Shirley 
Tisdale  died  owing  him;  if  so,  when?  A.  Well, 
I  don't  know;  the  day  of  the  sale — I  don't  re- 
member what  day  it  was — the  day  the  place 
here  was  sold,  we  talked  a  little  about  the  busi- 
ress  here  in  EddyvUle.  He  told  me  that  my 
brotlier  had  paid  the  interest  on  the  notes,  but 
had  not  paid  any  of  the  principal ;  that  he 
came  to  him  and  told  him  he  could  pay  the  in- 
terest on  the  notes,  but  couldn't  pay  the  prin- 
cipal and  have  money  to  do  what  he  wanted  to 
do  on  the  farm;  that  be  would  like  to  use  the 
money  on  the  place,  what  he  had  left,  and  that 
he  told  him  it  would  be  all  right;  and  that  he 
did  pay  him  the  interest  •  •  •  I  think  that 
was  all  that  was  said  about  the  notes,  anyway. 
Q.  Did  he  say  bow  much  money  your  brother 
told  him  that  he  could  pay  or  that  he  wanted 
to  use  in  improving  the  land?  A.  Didn't  speci- 
fy the  amount,  that  I  remember  of,  at  all  that 
be  wanted  to  use.  Q.  Did  he  tell  you  that 
he  consented  that  your  brother  might  do  this? 
A.  Yes;  said  to  pay  him  the  Interest  and  he 
extended  the  time.*' 

This  conversation  Is  denied  by  Holllngs- 
worth;  but,  conceding  that  It  was  had,  there 
la  no  showing  of  such  an  extension  as  would 
operate  to  release  the  guarantor. 

"The  extension  of  the  time  of  payment  given 
by  the  creditor  to  the  principal  is  an  altera- 
tion of  a  very  material  part  of  the  contract,  and 
unless  consented  to  by  tbe  surety  (or  guaran- 
tor), such  extension  or  valid  agreement  for  ex- 
tension for  a  definite  time  will  operate  to  dis- 
charge him  from  liability  for  such  payment" 
Elliott  on  Contracts,  §  3968. 


But  tbe  extension  must  be  based  on  a  bind- 
ing agreement,  founded  npon  consideration, 
and  for  a  definite  time.  20  Cyc  1472;  32 
Cya  202.  Mere  Indulgence  by  a  creditor  to 
the  debtor,  or  even  a  promise  by  tbe  creditor 
to  extend  the  time  of  pa.vment  of  the  debt, 
will  not  operate  to  discharge  the  surety  or 
guarantor;  a  contract  valid  and  complete  in 
all  its  essentials  Is  requisite.  Barber  v. 
Buggies,  87  S.  W.  785,  27  Ky.  Law  Rep.  1077. 
It  must  he  for  a  definite  time  and  based  on 
a  valid  consideration.  Daviess  County  Bank 
&  Trust  Company  v.  Wright,  129  Ky.  21, 
110  S.  W.  861,  33  Ky.  Law  R^.  457,  17  L.  R. 
A.  (N.  S.)  1122. 

Viewed  In  the  light  of  these  rules,  the  evi- 
dence for  appellant  fails  to  sustain  his  plea 
of  discharge  from  liability  tn  virtue  of  the 
alleged  extension  of  time. 

Judgment  affirmed. 


HODGE  TOBACCO  CO.  t.  SEXTON  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  15,  1915.) 

1.  Pleading  €=>180— Reply— Scope  of. 

Under  Civ.  Code  Prac.  f  98,  snbsecs.  1, 2, 3, 
and  4,  declaring  that  a  reply  may  contain  a 
traverse,  a  statement  of  facts  avoiding  a  de- 
fense, a  counterclaim,  or  a  cross-petition,  a  re- 
ply cannot,  where  another  has  intervened  as  a 
defendant,  set  up  against  such  person  a  cause  of 
action  which  was  not  contained  in  the  petition, 
and  in  cases  of  an  attempt  to  do  so  it  should  be 
stricken. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  358-^84 ;    Dec.  Dig.  «=»180.] 

2.  Appeal   and    Ebbob   «=>171— Chawob   of 
Theobt  on  Appeal. 

Where  the  intervening  defendant,  after 
overruhng  of  its  demurrer,  filed  a  rejoinder  to 
the  reply  which  set  up  a  wholly  new  cause  of 
action  against  it,  the  case  on  appeal  wiU  be  dis- 
posed of  on  the  theory  that  the  reply  took  the 
place  of  an  amended  petition ;  for,  where  the 
case  is  disposed  of  below  on  one  theory,  the 
theory  cannot  be  changed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1053-1063,  1066,  1067. 
1161-1165;   Dec.  Dig.  <g=s>171.] 

3.  Pleading   «=»196,    356   —   DEinrsBEB   — 
Scope  of. 

Where  a  cause  of  action  is  attempted  to 
be  set  up  by  reply  instead  of  amended  petition, 
tbe  defect  can  be  reached  by  motion  to  strike 
and  not  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  453-455,  1102-1110;  Dec,  Dig. 
<8=>196,  355.1 

4.  Pbincipai.  and  Aobkt  «s9l45  —  Undis- 
closed AOKNCT— LLABIUTT  OX  Pbincipal. 

Persons  giving  credit  to  the  agent  of  an 
undisclosed  principal  may  recover  from  the 
principal  moneys  furnished  the  agent  for  the 
business  of  his  agency,  an  undisclosed  princi- 
pal being  bound  by  the  acts  of  bis  agent  to  the 
same  extent  as  a  disclosed  principal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  if  499,  513-520;  Dec. 
Dig.  <e=>145.] 

5.  Pbincipai.  and  Aoent  €=s25— Ebtoppkl  to 
Dent  Agency. 

As  an  estoppel  is  raised  only  where  the 
owner  of  property  or  of  a  right  knowingly  makes 
misrepresentations  or  acts  in  such  a  manner 
that  another  not  knowing   the  facts  is  misled 


«=9For  other  oaaos  Ma  mna  toplo  and  KBT-NUUBBR  la  aU  Ks7-Numb«red  Dlsesti  and  Indexu 

Google 


Digitized  by ' 


>8' 


Ky.) 


HODGE  TOBACCO  CO.  ▼.  SEXTON 


37 


to  his  prejudice,  the  ondiscloBed  principal  of  an 
agent  who  borrowed  money  inducing  plaintiffs 
to  become  hie  surety  is  not  estopped  to  deny 
liability ;  it  appearing  that  he  did  not  know  of 
the  transaction  and  did  no  act  influencing 
pleintifEs. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §|  42-^5 ;  Dec.  Dig.  «=>25. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel.] 

6,  Principal   and   Agent  «=>23— Actions— 

EJyiOENCK. 

Where  sureties  who  were  compelled  to  pay 
the  debt  of  an  agent  sought  to  hold  the  agent's 
undisclosed  principal,  evidence  held  insufficient 
to  show  the  agent's  authority  to  borrow,  or  in 
fact  his  agency,  at  tlie  time  of  negotiating  the 
loan. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.   $  41;    Dec.   Dig.  <S=»23.] 

7.  Sdbrogation  ®=3l— Cbeditobs  of  Agent— 
Pbivitt. 

Where  a  prindpal  was  indebted  to  an 
agent,  sureties  of  the  agent  who  had  been  com- 
pelled to  pay  his  debt  cannot  be  substitated  to 
the  agent  s  rights  against  the  principal  unless 
they  proceed  by  way  of  attachment  or  proper 
action. 

[Ed.  Note. — For  other  cases,  see  Abrogation, 
Cent.  Dig.  U  1,  2 ;    Dec.  Dig.  «=>!.] 

Appeal  from  Circuit  Court,  Lyon  County. 

Action  by  W.  A.  Sexton  and  others  against 
W.  D.  Whaley,  tn  which  the  Hodge  Tobacco 
Company  intervened.  From  a  Judgment  for 
plaintiffs,  the  interrenlng  defendant  appeals. 
Berersed  and  remanded,  with  directions. 

Wheder  &  Hughes,  of  Paducah,  for  ai>p«il- 
lant    Dtley  &  Utley,  of  Eddyrllle,  for  apprt- 


HTJRT,  J.  The  appellees,  who  were  the 
plaintiffs  below,  by  their  petition  alleged  that 
W.  D.  Whaley  had  procured  a  loan  from  the 
Citizens'  Bank  of  Knttawa,  in  the  sum  of 
$2S0,  and  executed  his  note  therefor,  with 
tbe  apptilees  as  his  sureties,  and  the  note 
becoming  due,  and  Whaley  falling  to  pay  it, 
they  were  compelled  to  and  did  satisfy  the 
note,  and  sought  a  judgment  against  Whaley 
for  the  amount  of  the  note  with  interest 
niey  also  alleged  grounds  for  an  attachment 
and  obtained  an  attachment,  which  was  lev- 
ied upon  a  parcel  of  tobacco  as  the  proper- 
ty of  Whaley,  to  secure  the  ipayment  of  the 
judgment  that  they  might  recover.  Whaley 
was  the  only  defendant  named  In  the  petition, 
or  against  whom  a  recovery  was  sought.  He 
filed  an  answer,  in  which  he  admitted  all  the 
allegations  of  the  petition.  The  appellant, 
Hodge  Tobacco  Company,  filed  a  petition  to 
be  made  a  party,  in  which  It  alleged  that  it 
was  tbe  owner  of  the  tobacco,  which  had 
been  attached,  and  was  the  owner  of  It  at 
the  time  the  attachment  was  levied  upon  it, 
and  that  it  bad  been  purchased  for  It  by 
Whaley,  as  its  agent,  and  sought  a  dismissal 
of  the  attachment.  By  an  order,  tbe  Hodge 
Tobacco  Company  was  made  a  party  defend- 
ant to  tbe  suit  Tbe  appellees  filed  a  reply, 
in  which  tbey  admitted  the  tobacco  was  the 
property  of  the  Hodge  Tobacco  Company,  and 


was  its  property  when  the  attachment  was 
levied.  They  also  alleged,  in  another  para- 
graph, that  tbe  agency  of  Whaley  for  the 
tobacco  company  was  a  secret  agency,  or  was 
not  known  and  understood  by  the  public  at 
the  time  of  tbe  execution  of  the  note  by 
Whaley  and  they  as  bis  sureties,  to  tbe  Citi- 
zens' Bank;  that  the  tobacco  company  con- 
cealed the  agency  and  allowed  Whaley  to  do 
so ;  that  they  never  knew  of  tbe  agency  until 
the  filing  of  the  petition  by  tbe  tobacco  com- 
pany to  be  made  a  party  to  the  suit ;  that,  at 
the  time  they  became  the  sureties,  tbey  be- 
lieved that  Whaley  was  Intending  to  do  a 
business  upon  bis  own  account,  and  was  bor^ 
rowing  the  money  to  be  put  into  tbe  business 
in  bis  own  interest  and  right ;  and  that  the 
tobacco  company  was  now  estoi)p€d,  by  rea- 
son of  said  facts,  fr<Hn  asserting  ownership 
to  tbe  tobacco.  By  another  paragraph,  they 
alleged  that  the  appellant,  through  its  agent, 
Whaley,  had  borrowed  the  money  as  an  un- 
disclosed principal  for  tbe  purpose  of  using 
it  in  its  business  of  buying  tobacco,  and  that 
It  was  so  used,  and  that  Whaley's  acts  In  bor- 
rowing tbe  money  were  within  tbe  scope  or 
apparent  scope  of  bis  agency,  and  prayed  a 
Judgment  against  the  Hodge  Tobacco* Com- 
pany and  Whaley  for  the  amount  of  tbe  note, 
and  asked  that  the  attachment  be  sustained. 
The  appellant  filed  a  general  demurrer  to  the 
reply,  and  also  demurred  to  each  paragraph 
of  It,  all  of  which  were  overruled,  and  to 
which  It  saved  exceptions.  It  then  filed  a  re- 
Joinder,  traversing  the  allegations  of  the  re- 
ply, and  tbe  case,  coming  on  for  trial  before 
the  court  and  a  Jury,  resulted  In  a  verdict 
of  the  Jury  and  judgment  of  the  court  against 
Whaley  and  the  appellant  for  the  sum  of 
1225,  and  the  costs  of  tbe  action.  The  appel- 
lant filed  grounds  for  a  new  trial,  which  be- 
ing overruled,  it  excepted  and  now  appeals 
to  this  court 

The  appellant  also  moved  the  court  to  dis- 
charge the  attachment  upon  the  face  of  the 
papers  of  the  ease.  Upon  the  trial  at  the 
conclusion  of  the  testimony  for  the  appellees, 
and  also  at  the  conclusion  of  all  the  testi- 
mony In  the  case,  the  appellant  moved  the 
court  to  peremptorily  instruct  tbe  jury  to 
find  a  verdict  for  it,  but  these  motions  were 
both  overruled,  and  to  which  tbe  appellant 
excepted. 

[1-3]  It  is  Insisted  by  the  appellant  that 
the  judgment  against  It  ought  to  be  reversed, 
because  the  court  erred  Ut  not  sustaining  Its 
demurrer  to  the  reply  and  the  different  para- 
graphs of  it,  and  because  tbe  court  erred  in 
overruling  Its  motion  for  a  direct  verdict, 
and  Its  failure  to  sustain  its  motion  to  dis- 
cbarge tbe  attachment 

Tbe  only  party  of  whom  a  recovery  was 
sought,  or  against  whom  a  cause  of  action 
was  stated  in  the  petition,  was  W.  D.  Wha- 
ley. The  cause  of  action  there  relied  upon 
was  tbe  implied  promise  of  Whaley  to  pay 
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the  amount  of  the  note  which  they  had,  as 
sureties,  been  obliged  to  pay  for  him-  l^e 
appellant  was  not  mentioned  in  any  way  In 
the  petition  and  no  recovery  sought  of  It  In 
the  petitimi.  'The  only  cause  of  action  at- 
tempted to  be  stated  against  the  appellant 
was  in  the  reply  of  the  appellees,  and  It  was 
only  therein  that  a  recovery  was  sought 
against  it.  By  the  provisions  of  section  08, 
subsecs.  1,  2,  3,  and  4,  of  the  Civil  Code,  it 
Is  very  evident  that,  under  the  state  of  case 
and  the  recovery  here  sought,  a  plaintifT 
cannot  maintain  a  cause  of  action  and  seek 
a  recovery  of  one  made  a  defendant  by  stat- 
ing a  cause  of  action  and  seeking  a  recovery 
from  such  person  in  a  reply.  According  to 
the  provisions  of  the  Civil  Code,  the  plain- 
tiff must  necessarily  seek  a  recovery  in  his 
petition,  or  by  an  amended  petition.  The 
appellant,  if  it  did  not  desire  to  contest  up- 
on the  merits  the  cause  of  action  stated 
against  it  in  the  reply,  should  have  resorted 
to  a  motion  to  strike  out  such  part  of  the 
reply  as  undertook  to  maintain  a  cause  of 
action  and  a  recovery  against  it,  instead  of 
undertaking  to  reach  that  question  by  a  de- 
murrer. The  appellant,  however,  failed  to 
make  any  motion  to  strike  out  from  the  re- 
ply, but  filed  a  rejoinder,  after  its  demurrer 
was  overruled,  in  which  it  made  an  issue 
with  the  plaintiffs  upon  the  cause  of  action 
stated  against  it.  In  the  case  of  Ruffner  v. 
Ridley,  81  Ky.  165,  this  court  held  that, 
where  a  reply  is  treated  by  the  lower  court 
and  parties  as  an  amoided  petition,  it  will 
be  so  treated  by  this  court 

[4]  Persons  giving  credit  to  an  agent,  who 
has  an  undisclosed  principal,  may  maintain 
an  action  against  the  principal  for  the  mon- 
eys furnished,  upon  his  discovery,  and  an 
undisclosed  principal  is  bound  by  the  acts  of 
his  agent  within  the  scope  of  his  agency,  to 
the  same  extent  as  a  disclosed  principal, 
and  tf  it  was  true,  as  alleged  in  the  reply, 
that  the  appellant,  as  the  principal,  borrow- 
ed the  money  which  Whaley  received  upon 
the  note  executed  to  the  bank,  as  the  agent 
of  ai^ellant,  and  that  the  transaction  was 
for  appellant,  and  the  money  to  be  put  into 
Its  business  and  It  was  so  used,  it  seems 
that  the  appellees  stated  a  cause  of  action 
entitling  them  to  recover  of  the  appellant, 
and  for  that  reason  Its  demurrer,  upon  the 
ground  that  no  cause  of  action  was  stated 
against  it,  was  not  well  taken.  For  the  same 
reason,  the  demurrer  to  the  third  paragraph 
of  the  reply  was  properly  overruled. 

[5]  The  demurrer  to  the  second  paragraph 
of  the  reply,  wherein  it  was  attempted  to 
plead  an  estoppel  against  appellant  claiming 
to  be  the  owner  of  the  tobacco,  should  have 
been  sustained.  No  fact  is  alleged  showing 
that  appellant  ever  knew  of  the  fact  of  the 
appellees  becoming  surety  of  Whaley,  nei- 
ther is  any  t&ct  or  circumstance  alleged, 
which  would  show  that  there  was  ever  any 
duty  Imposed  upon  the  appellant  to  give  in- 
formation of  the  agency  to  the  appellees. 


An  "estoppel"  means  where  one  is  the  own- 
er of  property  or  has  a  right,  but  is  preclud- 
ed from  claiming  the  property  or  to  assert 
the  right  on  account  of  some  representation 
or  act  of  his  in  regard  to  the  property  or 
right,  which  has  induced  another,  not  know- 
ing the  facts,  to  act  to  his  prejudice.  An 
element  that  is  essential  to  make  an  equi- 
table estoppel  is  that  the  person  who  is  in- 
voking It  must  have  been  influenced  by  or 
r^ed  upon  the  representations  or  conduct 
of'  the  person  sought  to  be  estopped,  and 
was  thereby  Induced  to  do  something  to  his 
prejudice.  Taylor  v.  Jenkins,  65  S.  W.  601, 
23  Ky.  Law  Rep.  1574;  Smither  v.  McGln- 
nis,  35  S.  W.  630,  18  Ky.  Law  Rep.  134; 
Wilson  V.  Scott,  11  ECy.  Law  Rep.  370.  It  Is 
also  essential  that  the  one  to^  be  estopped 
must  hare  had  knowledge  of  the  facts,  and 
the  one  relying  upon  the  estoppel  must  have 
been  Ignorant  of  the  truth,  and  was  led  in- 
to doing  something  that  he  would  not  have 
done  but  for  the  silence  of  the  one  sought 
to  be  estopped.  Newell  ▼.  Dunnegan,  1  Ky. 
Law  Rep.  354 ;  MUby  v.  Akridge,  58  S.  W. 
18,  22  Ky.  Law  Rep.  867;  Watson  v.  Pra- 
ther,  65  S.  W.  439.  There  is  no  allegation 
that  the  tobacco,  which  was  attached,  was 
in  Whaley's  possession  when  appellees  be- 
came bis  sureties,  or  paid  the  note,  or  that 
the  tobacco  was  ever  in  the  possession  of 
Whaley,  or  tjiat  he  was  claiming  or  pretend- 
ing that  it  was  his  own  at  the  time.  Nei- 
ther is  there  any  allegation  that  appellant 
ever  pretended,  by  word  or  act,  that  the  to- 
iMcco  was  owned  by  Whaley.  Hence  there 
was  no  act  nor  silence  on  the  part  of  appel- 
lant, which  induced  appellees  to  act  to  their 
prejudice  in  becoming  the  sureties  of  'Wha- 
ley. The  mere  fact  that  a  creditor  believes 
that  property  is  owned  by  his  debtor  and 
causes  an  attachment  to  be  levied  upon  it 
does  not  estop  the  real  owner  from  assert- 
ing title  to  it,  unless  the  owner  has,  by  his 
acts  or  silence,  when  he  ought  to  speak,  in- 
duced or  caused  the  creditor  to  do  some  act 
to  his  prejudice  in  regard  to  it 

[8]  The  question  left  to  be  determined  is 
whether  there  was  any  evidence  which  con- 
duced to  show  that  the  appellant  borrowed 
the  money  In  controversy,  through  its  agent, 
Whaley,  or  that  Whaley  was  the  agent  of 
appellant,  with  authority  to  borrow  money 
for  it,  and  did  borrow  this  money  for  appel- 
lant If  there  was  any  evidence  to  support 
this  averment,  then  the  case  should  have 
been  submitted  to  the  Jury,  otherwise  It 
should  not  have  been.  The  statements  of  the 
witnesses  as  to  what  Whaley  said  abont 
being  the  agent  of  appellant  were  not  com- 
petent evidence  against  appellant  to  prove 
such  agency,  and  shonld  have  been  excluded. 
It  should  be  stated  that  the  three  appellees 
each  testified  that  they  bad  no  knowledge, 
at  the  time  they  became  the  sureties  of  Wha- 
ley, that  he  was  an  agent  of  the  appellant, 
and  that  they  looked  to  Mm  and  Us  business 
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to  satisfy  tbe  note,  and  not  to  the  appellant 
or  any  one  else.  The  proof  shows,  without 
contradiction,  that  on  the  10th  day  of  Decem- 
ber, 1913,  Wbaley  altered  Into  a  contract 
with  the  appellant,  by  which  he  sold  to  the 
epiiellant  an  Tmllmlted  quantity  of  tobacco 
of  certain  dimensions  and  at  certain  prices. 
There  was  no  provision  in  this  contract  that 
Whaley  shonid  bny  tobacco  at  all.  Dnrlng 
the  life  of  this  contract  he  conld  not  be  con- 
sidered the  agent  of  appellant  In  any  sense. 
On  the  11th  day  of  December,  the  day  follow- 
ing, the  making  of  the  contract  between  him 
and  the  appellant,  he  executed  the  note  and 
obtained  the  money  In  controversy,  and  the 
appellees  became  his  sureties  upon  the  note.- 
Whaley  was  Introduced  as  a  witness  for  ap- 
pellees, and  Is  the  only  person  who  could 
possibly  know,  so  far  as  the  evidence  dis- 
poses, what  he  did .  with  the  proceeds  of  the 
note^  and  he  stated  that  at  the  time  he  exe- 
cuted the  note  he  was  not  an  agent  of  appel- 
lant, but  was  preparing  to  open  up  and 
conduct  a  duslness  of  his  own.  In  buying 
tobacco  and  delivering  It  to  appellant,  under 
the  contract  that  he  bad  with  It,  and  that  he 
nsed  the  entire  proceeds  of  that  note  In  ex- 
penses Incurred  by  blm  while  operating 
under  that  contract  After  that  time,  10, 15, 
20,  or  30  days,  he  did  enter  Into  an  arrange- 
ment with  appellant,  by  which  he  became 
the  agent  of  appellant  in  buying  tobacco  and 
shipping  to  It. 

[7]  It  seems  that  Whaley  and  appellant 
have  a  controversy  about  whether  the  appel- 
lant should  pay  him  for  certain  expenses 
Incurred  by  him  in  conducting  the  agency 
he  had  for  It,  In  addition  to  the  commissions 
paid  him  for  his  services;  but,  U  his  testi- 
mony can  be  believed,  no  part  of  the  proceeds 
of  the  note,  upon  which  appellees  were  his 
sureties,  was  Invested  In  any  of  those  ex- 
penses paid  by  him  after  be  became  the  agent 
of  appellant,  and  there  is  not  a  particle  of 
testimony  disclosed  by  the  record  to  the  con- 
trary. There  Is  no  contradiction  In  the  proof 
that  Whaley  was  not  the  agent  of  appellant 
when  he  borrowed  the  money  and  appellees 
became  his  sureties,  and,  of  course,  the  appel- 
lant could  not  be  held  as  borrowing  this 
money  through  Whaley,  as  its  agent,  when 
In  fact  and  truth  Whaley  was  not  its  agent 
The  only  cause  of  action  which  appellees 
could  have  would  be  one  against  Whaley,  to 
recover  from  him'  the  money  paid  for  him  by 
them,  as  his  sureties,  or,  If  Whaley  was  the 
agent  of  appellant  at  the  time  and  had  au- 
thority to  borrow  money  for  It,  appellant 
would  then  be  the  principal,  although  undls- 
dosed  at  the  time,  and  appellees  could  main- 
tain their  action  against  It;  but  there  Is  a 
total  failure  of  proof  to  show,  either  that 
Whaley  was  the  agent  of  appellant  at  the 
time  be  Incurred  the  obligation,  or  that  he 
had  any  authority  of  any  kind  to  borrow 
money  for  appellant,  and  there  is,  likewise, 


an  entire  failure  of  proof  to  show  that  the 
money  was  invested  in  the  business  <rf  appel- 
lant, but,  instead  thereof,  the  proof  conduces 
to  show  the  contrary,  altogether.  If  Whaley, 
by  an  arrangement  thereafter  with  appel- 
lant, by  which  he  became  its  agent.  Incurred 
expenses  which  he  would  be  entitled  to  re- 
cover against  it,  the  appellees,  because  of 
his  Indebtedness  to  them,  could  not  be  sub- 
stituted to  his  rights  against  appellant,  in 
the  absence  of  any  privity  between  htm  and 
appellees.  The  only  way  in  which  appellees 
could  reach  what  appellant  might  owe 
Whaley  would  be  by  means  of  a  garnishment 
of  appellant  in  a  proper  action  for  that  pur- 
pose, and  the  recovery  would  have  to  be 
upon  the  basis  of  what  appellant  owed 
Whaley,  and  not  upon  the  basis  of  appellant 
being  their  debtor. 

The  court  should  therefore  have  sustained 
the  motion  for  a  direct  verdict  by  the  Jury. 

It  being  admitted  in  the  pleadings  that 
appellant  owned  the  tobacco,  and  no  suffi- 
cient grounds  shown  to  estop  it  from  claim- 
ing it,  the  court  should  have  discharged  the 
attachment  levied  upon  it  as  the  property  of 
Whaley. 

The  Judgment  appealed  from  is  therefore 
reversed  as  to  the  Hodge  Tobacco  Company, 
and  the  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


AVERY   BUILDING    ASS'N   v.    COMMON- 
WEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  14, 1915.) 

1.  Building  and  Loan  Associations  ^=»4— 
Formation— Change  of  Name. 

Where  an  existing  corporation,  to  comply 
with  Ky.  St.  §  856,  providing  that  the  words 
"IJuildiiig  AB80ciation  must  form  a  part  of  the 
name  of  every  building  and  loan  association, 
added  to  its  name,  Home  and  Savings  Fund 
Company,  the  words  "Building  Association," 
under  the  circumstances  the  amendment  of  the 
name  did  not  create  a  new  corporation,  as  it  did 
not  change  in  any  material  manner  the  name 
or  the  powers  or  privileges  conferred  on  the 
original  corporation  Dy  the  act  creating  it 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  g  4 ;  Dec.  Dig. 
«=>4.] 

2.  Boii/DiNQ  AND  Loan  Associations  €=>3 — 
Formation- Incbeasb  oi'  Stock  and  In- 
debtedness. 

Where  the  articles  of  incorporation  of  a 
building  associatioa  by  amendment  in  successive 
years  mcreased  the  capital  stock  and  author- 
ized the  association  to  increase  its  indebtedness 
above  the  amount  designated  in  its  original 
charter,  such  amendments  did  not  render  the 
association  a  new  corporation,  to  subject  all  of 
its  capital  stock  to  the  payment  of  an  organiza- 
tion tax. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  J  8;  Dec.  Dig. 
®— >3.J 

3.  Building  and  Loan  Associations  <S=>3 — 
FoBHATioN — Extension  of  Fjianchibe  and 
Change  of  Naue. 

The  Home  and  Savings  Fund  Company 
was  organized  in  1888,  prior  to  the  enactment 
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of  Ky.  St.  i  422S,  providing  that  every  corpo- 
ration whicb  may  be  incorporated  by  or  under 
the  laws  of  the  state,  having  a  capital  stock 
divided  into  shares,  shall  pay  an  organization 
tax.  After  the  enactment  of  the  statute  the 
8tock  of  the  company  was  increased  at  inter- 
vals, and  upon  such  increases  the  statutory  tax 
was  paid.  Ultimately  the  charter  was  amend- 
ed, increasing  the  capital  stock  from  $10,000,- 
000  to  $15,000,000,  j^rolonging  the  corporate  ex- 
istence, about  to  expire,  for  99  years,  and  chang- 
ing the  corporate  name  (which  had  been  chang- 
ed once  before  merely  to  comply  with  the  stat- 
ute, that  all  "building  associations"  have  such 
words  in  their  title)  from  the  Home  and  Sav- 
ings Fund  Company  Building  Association  to  the. 
Avery  Building  Aasociation.  Claiming  that  a 
new  corporation  came  into  existence  by  virtue 
of  such  charter  amendment,  the  state  sued  to 
recover  the  organization  tax  on  the  original 
capitaUzatiou  of  the  company,  which  had  never 
been  paid.  BeM,  that  while  so  much  of  the  last 
amendment  of  the  charter  as  merely  increased 
the  capital  stock  should  not  be  regarded  as  the 
creation  of  a  new  corporation  within  the  mean- 
ing of  the  statute  subjecting  such  corporations 
to  the  payment  of  an  organization  tax,  the 
radical  change  made  in  the  name  of  the  associa- 
tion and  the  extension  of  its  life  was  the  crea- 
tion of  a  new  corporation,  subjecting  the  orig- 
inal capital  to  the  payment  of  the  tax. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  S  8;    Dec.  Dig. 

Appeal  from  Circuit  Court,  rranklln 
County. 

Action  In  the  name  of  the  Commonwealth 
by  Its  revenue  agent  against  the  Avery  Build- 
ing Association  to  compel  the  payment  of  an 
organization  tax  and  recover  the  penalty  for 
delinquency.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

William  Krieger  and  Thos.  A.  Barker,  both 
of  Louisville,  for  appellant  John  O.  Duffy, 
of  Hopklnsvllle,  (^Rear  &  Williams  and  J.  P. 
Bobeon  &  Son,  all  of  Frankfort,  for  the  Com- 
monwealth. 


CARROLL,  J.  In  1888,  before  the  adc^ 
Hon  of  the  present  Constitution  of  the  state 
and  the  laws  enacted  pursuant  thereto,  a  cor- 
poration styled  the  "Home  and  Savings  B\ind 
Company,"  with  a  capital  stock  of  $5,000,000 
and  a  provision  for  its  existence  for  25  years, 
was  organized  under  the  general  corpora- 
tion laws  of  the  state,  or  by  special  act  of 
the  Legislature — it  Is  not  material  which. 
In  1891  the  present  Constitution  went  Into 
effect,  and  in  1893  the  Legislature  of  the 
state  enacted  what  Is  now  section  4225  of 
the  Kentucky  Statutes,  providing  that: 

"Every  corporation  which  may  be  incorporat- 
ed by  or  under  the  laws  of  this  state,  having 
a  capital  stock  divided  into  shares,  shall  pay 
into  the  state  treasury  one-tenth  of  one  per 
centum  upon  the  amount  of  capital  stock  which 
such  corporation  is  authorized  to  have,  and  a 
like  tax  upon  any  subsequent  increase  thereot 
Such  tax  shall  be  due  and  payable  on  the  in- 
corporation of  the  company  and  on  the  increase 
of  the  capital  stock  thereof,  and  no  such  corpo- 
ration shall  have  or  exercise  any  corporate  pow- 
ers until  the  tax  shall  have  been  paid,  and  up- 
on payment  it  shall  file  a  statement  thereof  with 
the  secretary  of  state." 


In  1897  the  Home  and  Savings  Fund  Com- 
pany amended  Its  articles  of  Incorporation  by 
changing  Its  name  to  the  Home  and  Savings 
E^ind  Company  Building  Association  and  ac- 
cepting the  provisions  of  the  Constitution. 
In  June,  1906,  another  amendment  was  adopt- 
ed, authorizing  the  association  to  increase 
its  indebtedness  from  $10,000  to  $25,000  and 
increasing  its  capital  stock  from  $5,000,000 
to  $6,000,000.  In  February,  1907,  another 
amendmoit  was  adopted.  Increasing  the  cap- 
ital 8to<H[  from  $6,000,000  to  $7,000,000.  In 
December,  1907,  the  articles  of  incorporation 
were  again  amended  by  increasing  the  cap- 
ital stock  from  $7,000,000  to  $10,000,000.  In 
1912  yet  another  amendment  was  adopted,  in- 
creasing the  capital  stock  from  $10,000,000 
to  $16,000,000,  prolonging  the  corporate  ex- 
istence for  a  period  of  99  years,  and  also 
changing  the  corporate  name  from  the  Home 
and  Savings  E^ind  Company  Building  Asso- 
ciation to  the  Avery  Building  Association. 
The  Association  paid  the  organization  tax 
on  each  increase  of  its  capital  stock  made  by 
the  amendments,  but  did  not  pay  any  organ- 
ization tax  on  the  original  capital  stock,  as 
there  was  no  law  in  force  at  the  time  of  its 
creation  exacting  an  organization  tax.  In 
1014  tills  suit  was  brought  In  the  name  of  the 
commonwealth  by  a  revenue  agent,  for  the 
purpose  of  requiring  the  associatlcMi  to  pay 
the  organization  tax  on  its  original  capital 
stock  of  $5,000,000  and  a  penalty  thereon, 
as  provided  by  statute,  of  20  per  cent., 
aniountlng  to  $1,000.  The  lower  court  ruled 
that  the  association  must  pay  the  organiza- 
tion tax  of  $5,000  on  its  original  capital  stock 
and  a  penalty  of  $1,000,  and  this  judgment 
we  are  asked  to  reverse. 

The  theory  of  the  commonwealth  Is  that 
the  various  amendments  adopted  by  the  asso- 
ciation, and  especially  the  amendment  of 
1912,  had  the  effect  of  creating  a  new  cop- 
poraflon,  and  therefore  the  present  corpora- 
tion, known  as  the  Avery  Building  Associa- 
tion, although  it  has  a  capital  stock  of  $10,- 
000,000,  has  paid  the  organization  tax  on 
only  $10,000,000  of  this  capital  stock,  and 
therefore  it  should  be  required  to  pay  the 
organization  tax  on  the  other  $6,000,000,  as 
was  held  by  the  lower  court.  The  defense 
of  the  Association  is  that  the  several  charter 
amendments  did  not  have  the  effect  of  creat- 
ing a  new  corporation,  as  they  only  Increased 
the  capital  stock,  changed  the  name,  and  con- 
ferred some  additional  powers  on  the  orig- 
inal corporation ;  and  so  the  corporation  has 
paid  all  the  organization  tax  for  which  it  la 
liable.  The  association  further  pleads  and 
relies  on  the  6-year  statute  of  limitation  as 
a  bar  to  a  recovery  of  any  organization  tax, 
In  the  event  it  should  be  held  that  the  effect 
of  the  amendments  was  to  create  a  new  cor- 
poration that  would  be  subject  to  the  organ- 
ization tax  if  action  to  recover  it  had  been 
taken  In  seasonable  time. 
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We  bave  bad  before  us  sevenil  caaea  deal- 
ing wltbi  tbls  questloQ.  In  Senn  t.  Levy,  111 
Ky.  818,  63  S.  W.  776,  23  Ky.  Law  R^,  1331, 
a  creditor  of  tbe  Cterman-American  TlUe 
Company  brongbt  snlt  to  enforce  tbe  pay> 
ment  of  tbe  double  liability  of  stockholdeni 
to  creditors  tinder  section  547  of  tbe  Ken- 
tncky  Statutes.  Tbe  facts  were  tbese:  The 
German-American  Real  Estate  ft  Investment 
Company  was  incorporated  under  tbe  Gen- 
eral Statutes,  before  tbe  enactment  of  sec- 
tion 547  of  tbe  statutes  and  at  a  time  wben 
tbere  was  no  double  liability  on  stockbolders. 
In  18B4,  and  In  tbe  maimer  provided  by  tbe 
Kentucky  Statutes  for  tbe  amendment  of  ar- 
ticles of  Incorporation,  the  charter  of  this 
corporation  was  amended.  Tbe  amendment 
dianged  tbe  name  from  tbe  German-Ameri- 
can Real  Estate  &  Investment  Company  to 
tbe  German-American  Title  Company,  in- 
creased tbe  number  of  directors  and  also  the 
shares  of  stock  each  must  bold  to  qualify 
him  as  a  director,  and  further  authorized  the 
president  to  appoint  an  executive  committee 
with  such  powers  as  the  by-laws  might  give. 
In  holding  that  tbe  amendment  created  a 
new  corporation  and  subjected  tbe  stockbold- 
ers to  the  double  liability  statute  in  force 
whoi  tbe  amendment  was  adopted,  tbe  court 
said: 

"It  hdd  itself  out  to  tbe  public,  under  its  new 
name,  as  having  amended  its  charter  under  the 
act  of  1893,  as  there  was  no  other  law  under 
which  they  could  have  amended  but  the  act  of 
April,  1893,  and  that  law  imposed  the  double 
liability  sought  to  be  enforced  here.  The  old 
law  had  been  absolutely  repealed.  The  change 
made  by  the  amendment  was  a  radical  one.  A 
corporation  exists  only  in  its  corporate  name, 
and  a  change  of  name  was  an  abandonment,  not 
only  of  tbe  corporate  name,  bnt  of  the  corpora- 
tion itself.  The  old  creature  was  destroyed  and 
a  new  one  sprang  into  existence,  clothed  with 
all  the  new  powers  and  charged  with  all  the  new 
responsibiliUes  imposed  by  the  statutes  which 
gave  it  birth.  When  the  stockholders  of  tbe 
old  corporation  accepted  certificates  of  stock  in 
the  new  concern,  they  assented  to,  and  acqui- 
esced in,  the  amendment,  and  were  thenceforth 
bound  for  all  the  liabilities  of  the  new  concern 
imposed  upon  it  by  law.  Neces^rilv  the  lia- 
bibties  and  burdens  are  coexistent  with  the  ben- 
efits. And  there  is  no  difference  in  principle 
between  a  reorganization  and  an  amendment 
wMch  accomplishes  the  same  purpose." 

Com.  V.  Licking  Valley  Building  Associa- 
tion, 118  Ky.  791,  82  S.  W.  436,  28  Ky.  Iaw 
Bep.  730,  was  a  suit  by  the  commonwealth  to 
recover  an  organization  tax.  Tbe  defense 
was  that  tbe  association  bad  been  incorx>orat- 
ed  under  tbe  general  laws  of  the  state  pre- 
vious to  the  adoption  of  tbe  present  Constir 
tntion  and  the  laws  regulating  corporations 
now  toond  in  tbe  Kentucky  Statutes,  and 
hence  -it  was  not  liable  for  the  payment  of 
tbls  tax.  It  appears  that  by  the  original 
articles  tbe  capital  stock  of  tbe  association 
was  $1,000,000,  divided  into  2,000  shares  of 
tbe  par  valne  of  |500  each,  Tbe  period  of 
its  corporate  existence  was  fixed  at  25  years, 
which  expired  in  May,  1911.  In  April,  1911, 
amended  articles  of  incorporation  were  filed, 
extending  the  life  of  tbe  corporation  for  25 


years  and  making  some  other  changes  in  its 
corporate  nfTairs.  In  holding  it  liable  for  tbe 
tax,  tbe  court  said: 

"The  amended  articles  of  incorporation  did 
more  than  conform  to  the  new  statute.  They 
created  a  new  corporation.  The  old  corporation 
would  have  expired  on  May  19,  1911.  The  new 
corporation  runs  for  25  years  from  April  19, 
1897,  and  may  then  be  renewed  for  a  like  term 
from  time  to  time.  The  highest  amount  of  in- 
debtedness which  the  old  corporation  could  in- 
cur was  <(26,000.  The  new  company  can  issue 
a  capital  stock  of  one  million  dollars  and  may 
incur  an  indebtedness  of  20  per  cent,  of  its 
paid-up  capital.  It  also  enjoys  all  the  rights, 
privileges,  and  powers  conferred  by  tbe  new 
statute  upon  building  associations  organized, 
under  it.  We  had  this  question  before  ua  in 
Senn  v.  Levy,  111  Ky.  318,  63  S.  W.  776,  23 
Ky.  Law  Bep.  1331,  and,  according  to  the  prin- 
(uples  laid  down  in  that  case,  the  old  corpora- 
tion was  destroyed  and  a  new  one,  with  new 
powers  and  new  responsibilities,  came  into  ex- 
istence. The  reasoning  of  that  ease  is  conclu- 
sive of  the  question." 

In  Bruner  v.  Louisville  Packing  Co.,  144 
Ky.  471,  139  S.  W.  764,  tbe  commonwealth 
sought  to  collect  from  the  packing  company 
an  organization  tax  on  amended  articles  of 
Incorporation  filed  by  it  in  1910.  Tbe  compa- 
ny was  created  in  1906,  with  a  capital  stock  of 
$750,000  upon  which  it  paid  tbe  organiza- 
tion tax  at  tbe  time  of  its  creation.  Tbe 
amended  articles  merely  reduced  tbe  capital 
stock  from  $750,000  to  $350,000,  and  changed 
the  name  of  the  corporation  from  Louisville 
Packing  Company  to  New  Louisville  Packing 
Company.  In  the  course  of  the  opinion  the 
court  said: 

"It  may  be  that,  where  there  has  been  a 
change  in  the  name  of  the  corporation,  accom- 
panied by  a  substantial  change  in  the  scope, 
rights,  and  powers  of  the  corporation,  the 
amended  articles  of  incorporation  have  the  ef- 
fect of  creating  a  new  corporation.  Com.  v. 
Licking  VnUey  Buikling  Asa'n,  118  Ky.  791  [8S 
S.  W.  435,  26  Ky.  Law  Rep.  730].  No  such 
case  is  here  presented.  No  new  rights  or  pow- 
ers were  conferred  by  the  amended  articles. 
The  change  in  the  name  itself  was  slight  It 
was  authorized  and  made  in  the  manner  point- 
ed out  by  tbe  statute.  No  new  corporation 
was  created.  It  is  simply  a  cose  where  the  old 
corporation  is  continued  under  a  slightly  chang- 
ed name,  for  exactly  the  same  length  of  time, 
and  with  precisely  tbe  same  rights  and  pow- 
ers as  were  provided  in  the  origmal  articles  of 
incorporation.  Being  the  same  corporation  and 
having  paid  the  tax  once,  and  there  being  noth- 
ing in  the  statute  requiring  that  it  be  paid  tbe 
second  time,  it  follows  that  tlie  judgment  of  the 
lower  court  was  proper." 

In  Ohio  Valley  Tie  Co.  v.  Bruner,  148  Ky. 
358,  146  S.  W.  749,  the  question  before  the 
court  was  whether  a  corporation  which  had 
once  paid  this  tax  must  pay  it  again  wben  it 
proceeds  to  extend  its  corporate  existence  by 
amendment  Tbe  court  answered  this  ques- 
tion in  the  negative,  saying: 

"If  the  corporation,  however,  should,  by 
amendment,  substantially  change  its  scope, 
rights,  and  powers,  there  might  be  a  consequent 
right  to  exact  tbe  organization  tax;  but  that 
question  is  not  here  for  decision.  The  ground 
of  its  collection  in  such  a  state  of  case  would 
rest  upon  the  determination  of  whether  the 
change  were  so  substantial  or  material  as  to 
create  in  fact  a  new  corporation.  For  the  sake 
of  clearness  it  is  to  be  borne  in  mind  that  this 
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decision  applies  to  corporations  which  have 
once  paid  the  tax.  Shoxild  a  corporation,  organ- 
ized under  chapter  56  of  the  General  Statutes, 
although  already  in  possession  of  a  corporate 
existence,  seek  the  benefits  flowing  from  the 
general  corporation  laws  of  the  Kentucky  Stat- 
utes by  organizing  or  amending  under  them,  it 
would  need  to  pay  its  organizntion  tax  once. 
This  was  expressly  held  in  Com.  v.  Licking  Val- 
ley BuUding  Ass'n,  118  Ky.  791  [82  S.  W.  435, 
26  Ky.  Law  Rep.  730].  But  it  would  need  to 
pay  the  tax  only  once,  just  as  those  created  un- 
der the  present  general  corporation  law  need  to 
pay  only  once." 

In  Com.  v.  Southern  Padflc  Co.,  164  Ky. 
818,  176  S.  W.  375,  the  question  before  the 
-court  was  whether  certain  amendments,  sub- 
sequent to  the  enactment  of  section  4225, 
to  the  charters  of  the  corporations,  which 
had  been  created  prior  to  the  present  Con- 
stitution, so  changed  the  nature  and  char- 
acter of  these  corporations  as  to  make  them, 
in  effect,  new  corporations,  subject  to  the 
payment  of  the  organization  tax  on  the  orig- 
inal capital  stock,  and  the  court  said  they 
did  not. 

These  cases  are  the  only  ones  dealing  with 
the  matter  now  before  us,  and  the  precise 
question  we  have  was  not  directly  involved 
In  any  of  them,  although  these  cases  furnish 
material  aid  in  determining  the  question 
here  presented. 

ri]  It  will  be  observed  that  the  original 
name  of  this  associaticm  was  the  Home  and 
Savings  Fund  Company,  and  that  in  1897  it 
changed  its  name  by  amendment  to  that 
of  the  Home  and  Savings  Fund  Company 
Building  Assodatiou.  This  amendment 
merely  added  the  words  "Building  Associa- 
tion" to  the  title,  and  it  may  be  conceded 
that  these  additional  words  were  merely 
added  to  comply  with  section  856  of  the 
Kentucky  Statutes,  providing  that  the  words 
"Building  Association"  must  form  a  part 
of  the  name  of  every  building  and  loan  as- 
sociation. Dnder  these  circumstances,  we 
do  not  think  this  amendment  had  the  ef- 
fect of  creating  a  new  corporation,  as  it  did 
not  change,  in  any  material  manner,  the 
name  or  the  powers  or  privileges  conferred 
on  the  original  corporation  by  the  act  cre- 
ating it. 

[2]  The  amendments  of  1906  and  1907 
merely  increased  the  capital  stock,  and  au- 
thorized the  associatioir  to  increase  its  in- 
debtedness above  the  sum  designated  in  its 
original  charter;  and  we  are  inclined  to 
think  that  these  amendments  did  not  have 
the  eBfect  of  so  changing  the  powers  or  priv- 
ileges of  the  association  as  to  make  it  a 
new  corporation  in  the  sense  tha:t  all  of  Its 
capital  stock  would  be  subject  to  the  pay- 
ment of  the  organization  tax. 

[3]  But  in  1912  another  amendment  to  the 
(barter  was  adopted.  Increasing  the  capital 
stock  from  $10,000,000  to  $15,000,000,  prolong- 
ing the  corjwrate  existence,  which  was  then 
about  to  expire,  for  a  period  of  99  years,  and 
changing  the  corporate  name  from  the  Plome 
and  Savings  Fund  Company  Building  As- 
sociation to  the  Avery  Building  Association. 


So  much  of  this  last  amendment  as  merely 
Increased  the  capital  stock  should  not  be 
regarded  as  the  creation  of  a  new  cor- 
poration within  the  meaning  of  the  statute 
subjecting  new  corporations  to  the  payment 
of  an  organization  tax;  but  the  radical 
change  made  in  the  name  of  the  association, 
as  well  as  the  extension  of  its  life,  must, 
we  think,  be  treated  as  the  creation  of  a 
new  corporation,  subject  to  the  payment  of 
this  tax. 

It  was  held  in  Senn  ▼.  Levy,  supra,  that 
changing  the  name  of  the  company  from 
the  German-American  Real  Estate  Invest- 
ment Company  to  the  German-American  Ti- 
tle Company  was  such  a  radical  change  as 
to  create,  in  fact,  a  new  corporation  sub- 
ject to  the  laws  in  force  when  the  amend- 
ment was  adopted. 

In  the  Licking  Valley  Building  Associa- 
tion Case  the  association  extended  by  amend- 
ment to  its  charter  its  life,  which  was  about 
to  expire,  and  conferred  upon  the  associa- 
tion some  powers  tt>at  it  did  not  enjoy  un- 
der the  old  charter;  and  this  amendment 
was  held  to  create  a  new  corporation. 

In  the  Louisville  Packing  Company  Case 
the  corporation  was  created  in  1906  and  paid 
an  organization  tax  on  its  capital  stock. 
After  this  it  reduced  its  capital  stock  and 
changed  its  name  from  Louisville  Packing 
Company  to  New  Louisville  Packing  Com- 
pany. But  the  court  said  this  was  not  the 
creation  of  a  new  corporation,  and  did  not 
subject  the  corporation  to  the  payment  of  an 
organization  tax  on  the  new  and  reduced 
capital  stock  authorized  by  the  amendment. 
It  la  Insisted  that  this  opinion,  in  effect, 
overruled  Senn  v.  Levy.  We  do  not  so  c<m- 
strue  it  In  holding  that  the  slight  change 
in  the  name  did  not  have  the  effect  of  cre- 
ating a  new  corporation,  the  court  was  large- 
ly influenced  by  the  fact  that  this  corpora- 
tion had  paid  an  organization  tax  once  on 
all  of  its  capital  stock.  This  was  really  the 
controlling  point  in  the  decision,  and  tWs 
point  was  reiterated  in  the  Ohio  Valley  Tie 
Company  Case. 

In  the  case  we  have  we  find  that  a  cor- 
poration known  as  the  Home  and  Savings 
Fund  Company  or  as  the  Home  and  Sav- 
ings Fund  Company  Building  Association — 
it  is  not  material  which — was  created,  with 
a  capital  stock  of  $5,000,000,  before  the  stat- 
ute authorizing  the  collection  of  an  organi- 
zation tax  was  enacted.  We  find  that  by 
various  amendments  to. its  charter  this  orig- 
inal corporation  has  been  converted  into  a 
corporation  styled  the  Avery  Building  As- 
sociation, with  an  authorized  capital  stock 
of  $15,000,000.  On  $10,000,000  of  this  capital 
stock  it  bas  paid  this  organization  tax,  but 
on  $5,000,000  of  it,  it  bas  not  So  that  we 
have  now  a  new  corporation  with  a  capital 
stock  of  $15,000,000  upon  $5,000,000  of 
which  the '  organization  tax  has  never  been 
paid. 

It  will  thus  be  seen  that  there  la  a  mark- 
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ed  difference  between  this  caee  and  tbe 
lionisvllle  Packing  Company  Case  and  tbe 
Ohio  Valley  Tie  Company  Case,  as  in  each 
of  those  cases  the  corporation  had  paid  the 
organization  tax  on  the  fuU  amount  of  Its 
authorized  capital  stock  in  existence  at  the 
time  it  was  sought  to  again  subject  the  stock 
to  the  payment  of  another  organization  tax. 
In  the  Southern  Pacific  Company  Case  the 
names  of  the  corporations  were  not- changed, 
the  amendments  merely  conferring  upon 
them  larger  and  other  powers  than  were  au- 
thorized by  the  original  articles  of  incor- 
poration. But  these  powers  were  in  the  line 
of  the  powers  conferred  by  the  original  char- 
ter, and  did  not,  as  the  court  held,  make  any 
material  or  radical  change  in  the  nature  of 
the  business  the  corporaticms  were  authoriz- 
ed by  their  original  charters  to  carry  on. 

This  case,  we  think,  falls  distinctly  within 
the  rule  announced  In  Senn  v.  Levy;  and, 
adhering  to  the  doctrine  announced  in  that 
case,  we  see  no  escape  from  the  conclusion 
that  this  corporation  is  liable  for  the  or- 
ganization tax  on  $5,000,000  of  its  capital 
stock.  If  it  should  not  be  required  to  pay 
this,  it  would  necessarily  follow  that  a  cor- 
poration organized  under  the  old  statute 
conld,  in  tact,  become  a  new  corporation, 
with  new  powers  and  privileges,  and  yet  be 
exempt  from  the  payment  of  the  organiza- 
tion tax  to  which  all  other  new  corporations 
are  subjected.  It  was  manifestly  the  pur- 
pose of  the  new  legislation  to  put  all  cor- 
porations as  nearly  as  might  be  on  the  same 
footing  BO  far  as  the  general  laws  of  the 
state  were  concerned,  and  if  this  corporation 
Is  not  subject  to  the  statute  imposing  an 
organization  tax,  it  would  be  dlilicult  to  so 
amend  the  charter  of  an  old  corporation  as 
to  bring  it  under  the  Influence  of  this  stat- 
at& 

The  defense  that  the  right  of  the  common- 
wealth to  Hiforce  the  collection  of  this  tax 
is  barred  by  the  5-year  statute  of  limitation 
must  be  held  unavailing,  as  this  suit  was 
brought  within  5  years  from  1912,  when  the 
amendment  was  adopted  that  made  this  cor- 
poration subject  to  the  organization  tax.  We 
do  not,  however,  decide,  as  It  Is  not  neces- 
sary so  to  do,  that  the  5-year  statute  would 
bar  the  collection  of  the  tax  if  the  amend- 
ment that  converted  the  old  Into  a  new  cor- 
poraticm  had  been  adopted  more  than  6  years 
before  the  organization  tax  was  sought  to  be 
collected.  In  short,  we  merely  mention  this 
question  of  limitation  in  passing. 
Tbe  Judgment  is  affirmed. 


CONSOLIDATION  COAL  CO.  v.  VANOVER. 

<Coart  of  Appeals  of  Kentucky.     Oct  13, 
1015.) 

1.  Appeal  akd  Ebrob  ®=»641  —  Motion  to 
Diflviss— Recobd. 

Failure  of  plaintiff  to  file  a  schedule 
in  the  lower  court,  and  of  the  clerk  below  to 
certify  that  tbe  entire  record  bad  been  copleil 


and    tranamitted,    will    not    require   dismissal, 
where  the  clerk  copied,  at  the  instance  of  the 

Slnintiff,  the  entire  record  in  tbe  case,  and  certl- 
ed  that  the  transmitted  record,  together  with 
the  stenographer's  transcript  of  the  evidence, 
signed  by  the  judge,  and  indorsed  by  the  clerk, 
was  a  true  and  correct  copy  of  the  case  as  it 
appeared  o^  record  in  his  office. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  27S9,  2790;  Dec.  Dig.  <S=» 
641.] 

2.  Tbiai,  «=>11— Equitt  Case— Tbansfeb  to 
Common -Law  Docket. 

Under  Civ.  Code  Prac.  §  6.  providing  that 
actions  of  which  courts  of  chancery  had  ex- 
clusive jurisdiction  before  the  lat  day  of  Au- 
gust, 1851,  must  be  equitable,  and  Ov.  Code 
Prac.  §  li,  providing  for  the  transfer  of  is- 
sues or  fact  in  equity  cases  to  tbe  ordinary 
docket  for  trial  upon  motion  of  tbe  parties, 
it  was  error  to  transfer  an  action  seeking  an 
injunction  against  threatened  trespass  for  the 
lack  of  adequate  remedy  at  law,  which  involved 
an  issue  of  fact  regarding  a  boundary,  to  the 
common-law  docket,  with  directions  to  the  Jury 
to  return  a  Rcneral  verdict,  since,  the  sole  re- 
lief asked  being  by  way  of  injunction,  the  ac- 
tion is  purely  equitable,  though  depending  on 
an  issue  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dis.  i  30;  Dec.  Dig.  <8=>11;  Action,  Cent  Dig. 
§  312.] 

3.  Equity  €=377— Issue  of  Fact  to  Jtjet. 

In  such  case  the  proper  practice  is  to  or- 
der an  issue  out  of  chancery  submitting  only 
the  question  of  fact  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  a  78S-793;    Dec.  Dig.  <8=»377.] 

4.  Equity  «=>331— Issue  of  Pact  to  Juey— 
Weight  of  Vebdict. 

Where,  in  a  purely  equitable  action,  an  is- 
sue of  fact  is  submitted  to  a  jury,  the  chanc-ellor 
may  disregard  the  verdict  and  enter  judgment 
upon  his  own  view  of  the  weight  of  the  evi- 
dence, as  the  verdict  is  merely  advisory,  and 
not  entitled  to  the  weight  of  the  verdict  of  n 
jury  in  a  common-law  action. 

[Ed.  Note.— F<»  other  cases,  see  Eqnity,  Cent 
Dig.  li  813-817;    Dec.  Dig.  <S=381.] 

5.  Appeal  anu  Ebbob  «=»301— Pbxsentation 
OF  Gbound  of  Review— Motion  fob  New 
Tbial  —  Necessity  —  Tbansfeb  to  Law 
Docket. 

It  is  no  objection  to  the  consideration  on 
appeal  of  the  error  of  the  court  below  in  trans- 
ferring the  case  to  the  common-law  docket 
that  such  error  was  not  made  a  ground  for  new 
trial,  since  such  error  occurred  before  the  trial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1743,  1753-1755;  Dec. 
Dig.   <S=301.] 

6.  Witnesses  <(=»345 — Impeachment— ABBBS'r 
ON  Criminal  Charge. 

Under  Civ.  Co<]e  Prac.  §  597,  providing  that 
a  witness  may  be  impeached  by  contradiction, 
by  evidence  of  statements  conflicting  w^ith  his 
testimony,  and  by  evidence  of  his  bad  general 
reputation,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  his  conviction  of 
felony  may  be  shown  by  bis  examination  or  the 
record  of  the  judgment  evidence  that  a  witness 
bad  been  arrested  on  a  charge  of  false  swearing' 
was  inadmissible,  in  the  absence  of  any  attempt 
to  show  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  blR.  IS  1126-1128;   Dec.  Dig.  «=»345.] 

Appeal  from  Circuit  Court,  Letclier  County. 

Action  by  the  Consolidation  Coal  C5oinpany 

against  Sam  Vanover.    Judgment  dismissing 
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plaintiff's    petition,    and    plaintiff    appeals. 
Reversed  and  remanded. 

Hager  &'  Stewart,  of  Ashland,  Jesse  Mor- 
gan and  B.  P.  Wootton,  both  of  Hazard,  and 
Ij.  E.  Harrle,  of  Whltesburg,  for  appellant. 
Roscoe  Vanover,  of  PlkeTille,  and  David 
Hays,  of  Whitesburg,  for  appellee. 

CLAY,  0.  Alleging  that  it  was  the  owner 
and  in  the  actual  possession  of  a  certain 
tract  of  land  on  Elkborn  creek.  In  Letdier 
county,  and  that  the  defendant,  Sam  Van- 
over,  threatened  to  enter  on  said  land,  tear 
down  the  dwelling  house  thereon,  and  com- 
mit other  acts  of  trespass,  plaintiff,  the  Con- 
solidation Coal  Company,  brought  this  ac- 
tion against  the  defendant  to  enjoin  him 
from  trespassing  on  said  land.  The  defend- 
ant pleaded,  in  substance,  that  he  was  the 
owner  of  a  particularly  described  part  of  the 
land  in  question,  and  denied  that  he  was 
threatening  to  tear  down  the  dwelling  house 
or  commit  any  acts  of  trespass  on  any  por- 
tion of  the  land  claimed  by  plaintiff,  except 
that  which  he  himself  owned.  Over  the  ob- 
jection of  the  plaintiff,  the  case  was  trans- 
ferred to  the  common-law  docket  A  trial 
before  a  Jury  resulted  in  a  verdict  and  Judg- 
ment for  the  defendant     Plaintiff  appeals. 

[1]  We  are  met  at  the  outset  by  a  motion 
of  the  defendant  to  dismiss  the  appeal,  be- 
cause plaintiff  failed  to  file  a  schedule  in  the 
lower  court,  and  the  clerk  of  that  court  fail- 
ed to  certify  that  the  entire  record  had  been 
copied  and  transmitted  to  this  court  In  re- 
ply to  this  contention,  it  is  sufficient  to  say 
that  the  clerk  below  copied,  at  the  instance 
and  direction  of  the  plaintiff,  the  entire  rec- 
ord in  the  case,  and  his  certificate  shows 
that  the  transmitted  record,  together  with 
the  stenographer's  transcript  of  the  evidence, 
signed  by  the  Judge,  and  indorsed  by  the 
clerk,  is  a  tme  and  correct  copy  of  the  case 
as  it  appears  of  record  in  his  office.  The 
motion  to  dismiss  the  appeal  is  therefore 
overruled. 

The  description  of  the  tract  In  the  deed  un- 
der which  plaintiff  holds  is,  in  part  as 
follows: 

"Beginning  at  an  oak  tree  on  line  of  Jane 
Vanover's  at  iford  of  creek  above  Jane  Van- 
over's  residence." 

There  are  two  oak  trees  near  the  ford  of 
the  creek;  the  plaintiff  claiming  one  as  the 
beginning  corner,  and  the  defendant  the 
other.  On  the  decision  of  this  issue  of  fact 
depended  plaintiff's  right  to  relief.  The 
court  did  not  direct  an  Issue  out  of  chancery 
for  the  purpose  of  trying  this  issue  of  fiict, 
but  transferred  the  case  to  the  common-law 
<locket  and  directed  .the  Jury  to  find  either 
for  the  plaintiff  or  the  defendant  on  the 
whole  case.  Upon  the  Jury  returning  a  ver- 
dict for  the  defendant,  the  court  entered  a 
Judgment  dismissing  plaintiff's  petition. 

[2]  The  principal  question  presented  by 
fhe  appeal  is  the  propriety  of  the  court's  ac- 


tion in  transferring  the  case  to  the  common- 
law  docket  Section  6  of  the  Civil  Code  pro- 
vides: 

"Unless  otherwise  provided  by  this  Code  or 
other  statute:  1.  Actions  of  which  courts  of 
chancery  had  jurisdiction  before  the  1st  day 
of  August,  1851,  may  be  equitable;  and  ac- 
tions of  which  such  jurisdiction  was  exclusive 
must  be  eqaitable.  2.  AU  other  actions  must  be 
ordinary. 

Section  12  of  the  Civil  Code  provides: 

"In  an  equitable  action,  properly  commenced 
as  such,  either  party  may,  by  motion,  have  the 
case  transferred  to  the  ordinary  docket  for  the 
trial  of  any  issue  concerninK  which  he  is  en- 
titled to  a  jury  trial ;  but  either  party  may  re- 
quire every  equitable  issue  to  be  disposed  of  be- 
fore such  transfer." 

This  is  not  an  action  for  damages  or  mere 
trespass  to  try  title.  It  Is  not  an  action 
where  other  than  injunctive  relief  was  asked, 
and  the  injunctive  relief  was  merely  ancil- 
lary to  the  main  relief.  It  is  a  case  where 
the  only  relief  asked  was  an  Injunction  re- 
straining the  defendant  from  committing  cer- 
tain threatened  acts  of  trespass  on  the  prop- 
erty in  qnestion.  This  relief  was  asked  on 
the  ground  that  the  defendant  was  Insolvent 
and  plaintiff  had  no  other  adequate  remedy 
at  law.  Where  relief  by  way  of  injunction 
is  the  sole  and  only  relief  asked,  such  an  ac- 
tion was  purely  equitable  before  the  1st  day 
of  August,  1S51,  and  courts  of  chancery  alone 
had  Jurisdiction.  The  action  being  purely 
an  equitable  one,  though  depending  <hi  an  is- 
sue of  fact  it  was  error  on  the  part  of  the 
chancellor  to  transfer  the  case  Itself  to  the 
common-law  docket,  with  directions  to  the 
Jury  to  return  a  general  verdict  The  proper 
practice  in  such  a  case  is  to  order  an  issue 
out  of  chancery  and  submit  only  the  ques- 
tion of  fact  to  the  determination  of  the  Jury. 

[3, 4]  In  a  case  like  this  of  a  purely  equita- 
ble character,  the  verdict  of  the  Jury  is  mere- 
ly advisory,  and  is  not  entitled  to  the  weight 
of  the  verdict  of  a  jury  in  a  common-law  ac- 
tion. In  the  latter  case,  the  verdict  can  only 
be  set  aside  when  flagrantly  against  the  evi- 
dence ;  whereas,  In  a  case  like  this,  the  chan- 
cellor may  disregard  the  verdict  and  enter 
Judgment  in  conformity  with  his  view  of  the 
weight  of  the  evidence.  Bannon  v.  Patrick 
Bannon  Sewer  Pipe  Co.,  136  Ky.  556,  119  S. 
W.  1170,  124  S.  W.  843. 

[8]  There  is  no  merit  in  the  contention  that 
the  error  of  the  court  in  transferring  the  case 
to  the  common-law  docket  cannot  be  consid- 
ered, because  it  was  not  made  a  ground  for 
a  new  trial.  Being  an  error  that  occurred 
before  the  trial,  it  was  not  a  part  of  the 
trial,  and  it  was  not,  therefore,  necessary  to 
make  it  a  ground  for  a  new  trial.  It  stands 
on  the  same  plane  as  any  other  error  occur- 
ring before  the  trial  commenced. 

[8]  Over  the  objection  of  plaintiff,  defend- 
ant was  permitted,  on  the  cross-examination 
of  plaintiff's  witness,  Newt  Fannin,  to  show 
that  Fannin  had  been  arrested  on  a  warrant 
charging  him  with  &Ise  swearing  and  taken 
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to  Pikevllle  on  a  certain  day.    Section  59T  of 
the  Qvll  C}ode  Is  as  follows: 

"A  witness  may  be  impeached  by  the  party 
against  whom  he  is  produced,  by  contradictory 
evidence,  by  showing  that  he  has  made  state- 
ments different  from  his  present  testimony,  or 
by  evidence  that  his  general  reputation  for  un- 
tmthfulnfess  or  immorality  renders  him  un- 
worthy of  belief;  but  not  by  evidence  of  par^ 
ticular  wrongful  acts,  except  that  it  may  be 
shown  by  the  examination  of  a  witness,  or 
record  of  a  judgituent,  that  he  has  been  convicted 
of  felony." 

There  was  no  attempt  to  show,  either  by 
the  witness  himself  or  by  the  record  of  a 
judgment,  that  the  witness  had  been  convict- 
ed of  false  swearing.  By  the  express  provi- 
sions of  the  Oode,  and  by  the  uniform  deci- 
sions of  this  court.  It  Is  not  proper  to  Im- 
peach a  witness  by  evidence  of,  or  inquiry 
as  to,  particular  acts  or  crimes,  nor  Is  It  prop- 
er to  ask  him  whether  or  not  he  has  been  In- 
dicted or  arrested  for  a  particular  offense. 
The  only  proper  method  of  Inquiry  In  regard 
to  every  offense  Is  to  ask  him  whether  or  not 
he  has  been  convicted  of  a  felony.  Ashcraft 
V.  Com.,  eo  S.  W.  931,  22  Ky.  Law.  Eep.  1542 ; 
Powers  V.  Com.,  110  Ky.  886,  61  S.  W.  735, 
63  S.  W.  976,  22  Ky.  Law  Rep.  1807,  23  Ky. 
Law  Rep.  146,  53  L.  R.  A.  245;  Howard  v. 
Com.,  110  Ky.  356,  61  S.  W.  756,  22  Ky.  Law 
B^.  1845;  Com.  v.  Welch,  111  Ky.  530,  63 
8.  W.  984;  Welsh  v.  Com.,  60  S.  W.  185, 
948,  1118,  63  S.  W.  984,  64  S.  W.  262,  23  Ky. 
Law  Rep.  161 ;  Parker  v.  Com.,  61  S.  W.  673, 
21  Ky.  Law  R<^.  406 :  Wilson  ▼.  Com.,  64  S. 
W.  467,  23  Ky,  law  Rep.  1044;  MltcheU  v. 
Com.,  64  S.  W.  751,  23  Ky.  Law  R^.  1084 ; 
Pennington  r.  Com.,  61  S.  W.  818,  21  Ky. 
Law  Rep.  642;  LesUe  v.  Com.,  42  S.  W.  1095, 
19  Ky.  L«w  Rep.  1201 ;  Baker  v.  Com.,  106 
Ky.  212,  60  S.  W.  54,  20  Ky.  Law  Rep.  1778; 
Britton  T.  Com.,  123  Ky.  411,  96  S.  W.  656, 
28  Ky.  Law  Rep.  857 ;  Hayden  v.  Com.,  140 
Ky.  634,  131  S.  W.  521. 

Judgment  reveraed,  and  cause  remanded 
tor  proceedings  consistent  with  this  oi^nion. 


WIIiLIAMSON  V.  MORRIS. 
(Court  of  Appeals  of  Kentucky.    Oct.  15,  1915.) 

1.  FRAtmULENT    CONVETANCES  €=9299  —  AC- 
TIONS—EVIDBWCB—SUFFICIENCT. 

Evidence  held  to  show  that  a  conveyance 
by  a  husband  of  his  land  to  his  wife  was  in 
fraud  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  876-800 ;  Dec.  Dig. 
«s>299.] 

2.  FBATTDTJUraT  CONVITANCES   «=208— WHAT 

A«e— Statxtteb. 

Under  Ky.  St.  1915,  {  1006.  declaring 
that  every  gift,  conveyance,  or  transfer  of  land 
made  with  intent  to  delay,  hinder,  or  defraud 
creditors  shall  be  void,  a  conveyance  made  with 
intent  to  hinder  subsequent  creditors  is  void 
and  may  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  BVaudulent 
Conveyances,  Cent  Dig.  Sf  631,  633;  Dec. 
Dig.  «s>20&] 


3.  Fkauoui^nt  Convbtanoes  9=>241  —  Ao- 
noNS  TO   Ski  Aside— Con oitiors  Pbbok- 

DENT. 

Under  Ky.  St  1915,  g  1907a,  declaring 
that  it  shall  be  lawful  for  any  person  aggrieved, 
when  realty  has  been  fraudulently  conveyed, 
to  file  in  a  court  having  jurisdiction  a  petitioi; 
against  the  parties  to  such  transfer,  and  when 
done  a  Us  pendens  shall  be  created  on  the  prop- 
erty so  described  while  the  suit  shall  progress 
and  be  determined  as  other  suits  in  equity,  it 
is  unnecessary  that  execution  against  the  debtor 
who  transferred  the  property  be  returned  unsat- 
isfied, or  that  an  attachment  be  attempted. 

[Ed.  Note.— BV)r  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  694,  696-728;  Dec. 
Dig.  «=>241.] 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Matilda  Morris  against  TUden  WU-  ' 
llamson,  who  connterclalmed.    From  a  Judg- 
ment for  plaintiff,  defendant  appeals.    Re- 
versed, with  directions. 

J.  S.  Cllne,  of  Pikevllle,  for  appellant  J. 
J.  Moore  and  R.  H.  Cooper,  both  of  Pikevllle, 
for  appellee. 

TURNER,  J.  In  August,  1900,  W.  T. 
Charles  and  wife  conveyed  to  K.  B.  Morris 
and  Matilda  Morris,  his  wife.  Jointly,  a  tract 
of  land  In  Pike  county,  and  they  continued 
to  be  the  owners  thereof  until  September, 
1909,  when  K.  B.  Morris  conveyed  his  Inter- 
est in  the  land  to  his  wife,  the  appellee,  Ma- 
tilda Morris.  Prior  to  that  time,  however, 
and  in  1907,  K.  B.  Morris  sold  to  appellant, 
Tllden  Williamson,  11  walnut  trees  on  the 
tract  of  land  and  received  the  money  there- 
for. After  the  conveyance  of  September, 
1909,  to  his  wife,  and  In  about  1910  or  1911, 
K.  B.  Morris  cut  and  sold  the  11  walnut  trees 
sold  to  Williamson  in  1907  and  received  the 
money  therefor.  About  the  1st  of  January, 
1913,  appellant,  Williamson,  instituted  an  ac- 
tion in  the  Pike  quarterly  court  against  K. 
B.  Morris  for  the  value  of  the  trees  so  appro- 
priated by  him,  and  on  or  about  the  22d  of 
January,  1913,  recovered  In  that  court  a 
Judgment  against  him  on  that  account  for 
$75  and  his  costs.  An  execution  thereon  was 
Issued  from  the  quarterly  court  and  returned 
no  property  found,  whereupon  appellant  se- 
cured a  transcript,  filed  the  same  In  the  office 
of  the  circuit  clerk,  and  had  issued  therefrom 
another  execution,  which  was  levied  on  the 
land  as  the  prc^Jerty  of  K.  B.  Morris.  A 
sale  was  had  of  the  Morris  land  under  this 
execution,  and  appellant  became  the  purchas- 
er at  the  amount  of  his  debt.  Interest,  and 
cost,  which  was  less  than  two-thirds  of  the 
appraised  value.  While  the  deed  of  Sep- 
tember, 1900,  from  K.  B.  Morris  to  his  wife 
Is  shown  by  the  evidence  to  have  been  execut- 
ed by  him  and  delivered  to  her  at  the  time 
It  bears  date.  It  was  not  lodged  for  record  or 
recorded  until  the  21st  day  of  January,  1913, 
a  short  time  after  the  institution  of  the  suit 
by  Williamson  against  K.  B.  Morris,  and  only 
one  day  before  he  recovered  a  Judgment  In 
that  action.    This  Is  an  equitable  action  by 
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Matilda  Monls  against  WlUlamson  and  tbe 
sbeilft  to  cancel  and  set  aside  the  execution 
sale  and  to  enjoin  the  sheriff  from  malting 
Williamson  a  deed  thereunder,  and  to  quiet 
her  title  to  the  land  as  against  any  claim 
of  Williamson.  Williamson  made  his  answer 
in  the  action  a  counterclaim  against  the 
plaintiff,  and  prayed  that  the  deed  of  1909 
from  K.  B.  Morris  to  his  wife  be  declared 
fraudulent,  and  that  said  land  be  subjected 
to  the  payment  of  bis  debt.  The  lower  court 
In  its  Judgment  set  aside  the  execution  sale 
and  quieted  the  title  of  the  plaintiff  against 
any  claim  of  Williamson  by  reason  thereof, 
and  WlllLamson  has  appealed. 

[1,2]  It  Is  unnecessary  to  determine,  for 
the  purposes  of  this  case,  whether  Williamson 
was,  at  the  time  of  the  conveyance  In  Sep- 
tember, 1909,  from  K.  B.  Morris  to  his  wife, 
an  existing  creditor  of  Morris,  although  he 
at  the  time  owned  the  11  walnut  trees  which 
were  standing  on  the  land,  but  which  were 
not  actually  appropriated  by  Morris  until 
after  the  conveyance;  for  a  conveyance  ac- 
tually fraudulent  is  void  as  to  subsequent 
purchasers  for  value  Just  as  it  is  as  to  pre- 
existing creditors. 

Every  fact  and  circumstance  in  the  record 
shows  that  there  was  a  fraudulent  intent  up- 
on the  part  of  Morris  when  he  made  the  con- 
veyance to  his  wife  to  defraud  his  creditors ; 
he  was  at  the  time  only  44  years  of  age  and 
a  {reasonably  active  man;  no  reason  is 
shown  why  he  should  suddenly  have  convey-, 
ed  his  property  to  his  wife,  except  that  he 
had  made  some  timber  contracts  which  he 
feared  would  get  him  in  trouble,  and  the  evi- 
dence of  at  least  two  or  three  witnesses 
shows  that  he  had  in  mind  the  design  to  de- 
feat future  obligations  which  he  feared 
would  come  upon  him  by  reason  of  the  exist- 
ing timber  contracts.  The  deed  to  his  wife 
recites  a  consideration  of  $5  and  love  and 
affection,  and  there  is  no  pretense  that  she 
paid  anything  more  than  this  for  the  land. 
The  evidence  is  that  since  that  conveyance 
he  has  continued  to  manage  and  control  tJie 
farm  Just  as  he  did  before,  and  that  they 
have  actually  received  since  that  Ume  some- 
thing lllse  $5,000  from  the  sale  of  timber  off 
of  this  land,  a  large  part  of  which  was  i>ald 
to  K.  B.  Morris  himself.  WhUe  K.  B.  Morris 
may  not  have  had  it  in  his  mind  at  the  time 


of  the  conveyance  In  September,  1909,  to  his 
wife  to  defraud  appellant  by  appropriating 
his  timber,  yet  it  is  apparent  from  the  evi- 
dence that  he  at  that  time  had  it  in  mind 
and  made  the  conveyance  with  a  fraudulent 
design  to  avoid  the  payment  of  obligations 
which  he  feared  would  come  upon  him  under 
existing  contracts.  Section  1906)  Carroll's 
1915  Ed.  Ky.  St.  provides: 

"Every  gift,  conveyance,  asaignment  or  trans- 
fer of,  or  charge  upon,  any  estate,  real  or  per^ 
Bonal,  or  right  or  thing  in  actioD,  or  any  rent 
or  profit  thereof,  made  with  the  intent  to  delay, 
hinder  or  defraud  creditors,  purchasers  or  other 
persons,  and  every  bond,  or  other  evidence  of 
debt  given,  action  commenced,  or  judgment  suf- 
fered, with  lilte  intent,  shall  be  void,  as  against 
such  creditors,  purchasers  and  other  persons." 

[3]  This  act  has  been  held  to  apply  where 
the  conveyance  has  been  made  with  a  fraud- 
ulent design  to  defraud  subsequent  purchas- 
ers and  creditors,  as  well  as  pre-existing 
creditors.  Section  1907a  of  the  same  stat- 
ute provides: 

"That  hereafter  in  this  commonwealth  it  shall 
be  lawful  for  any  party  who  may  be  aggrieved 
thereby,  when  any  real  property  has  been  fraud- 
ulently conveyed,  transferred  or  mortgaged,  to 
file,  in  a  court  having  jurisdiction  of  the  sub- 
ject-matter, a  petition  in  equity  against  the 
parties  to  such  fraudulent  transfer  or  convey- 
ance or  mortgage,  or  their  representatives  or 
heirs,  alleging  therein  the  facts  showing  their 
right  of  action  and  alleging  such  fraud,  or  the 
facts  conijtituting  it,  and  describing  such  prop- 
erty, and  when  done  a  lis  pendens  shall  be  cre- 
ated upon  the  property  so  described,  and  said 
suit  shall  progress  and  be  determined  as  other 
suits  in  equity,  and  as  though  it  had  been 
brought  on  a  return  of  nulla  bona,  as  has  here- 
tofore been  required." 

Prior  to  the  enactment  of  this  last  statute 
in  1896,  it  was  held  that  a  return  of  "no 
property"  or  an  attachment  was  necessary 
before  a  creditor  might  subject  real  estate 
to  his  demand,  but  under  its  provisions  he 
may  now  acquire  a  lis  pendens  in  the  manner 
there  indicated. 

Under  the  circumstances  of  this  case  the 
wife  will  be  deemed  to  have  been  a  privy  to 
the  fraudulent  intent  of  her  husband  and 
will  be  bound  thereby. 

It  is  apparent  that  appellant  acquired  a 
lien  on  the  one-half  undivided  interest  of  K. 
B.  Morris  in  the  land,  which  he  was  entitled 
to  have  enforced  under  his  counterclaim. 

The  Judgment  is  reversed,  with  dlrecticms 
to  enter  a  judgment  as  herein  indicated. 


Digitized  by 


Google 


Ky.) 


iJOVrnVJUUB  <fc  XT.  B.  CO.  y.  STOKES'  ADM'X 


LOmSVIMJE  &  N.  R.  CO.  t.  STOKES* 
ADM'X. 

(Conrt  of  Appeals  of  Kentucky.    Oct.  12,  1915.) 

Gabbiebs    «=>347— Injury    to    Passbnqkb— 
Neouoence — Question  fob  Jubt. 

In  an  action  against  a  railroad  for  death  of 
a  passenger  killed  while  attempting  to  leave  a 
train  in  motion,  evidence  on  the  point  of  defend- 
ant's negligence  after  its  servants  bad  discovered 
decedent's  position  of  peril  held  insufficient  to 
take  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1346,  1350-1386,  1388-1397,  1402 ; 
Dec.  Dig.  <S=»347.] 

Appeal  from  Circuit  Court,  Hopkins 
County. 

Action  by  James  D.  Stokes'  administratrix 
against  the  Liouisville  &  Nashville  Railroarl 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed. 

Laffoon  &  Waddill,  of  MadiaonTllle,  and 
Benjamin  D.  Warfield,  of  LouisvUle,  for  ap- 
pellant. Gordon  &  Gordon  &  Cox,  of  Madl- 
sonvllle,  V.  Y.  Moore,  of  Marlon,  and  Fox  & 
Powell,   of  Madisonville,  tor  appellee. 


CLAY,  C.  On  January  18,  1913,  James  D. 
Stokes  was  struck  and  killed  by  a  train  even- 
ed and  operated  by  the  Louisville  &  Nash- 
ville Railroad  Company.  In  this  action  by 
Ills  administratrix  to  recover  damages  for 
liis  death  there  was  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  $5,000.  The  rail- 
road company  appeals. 

It  is  not  insisted  that  the  defendant  owed 
the  decedent  the  duty  of  using  ordinary  care 
to  discover  his  peril,  or  that  his  peril  could 
have  been  discovered  sooner  than  it  was  by 
the  exercise  of  ordinary  care.  The  only 
ground  on  which  the  case  was  submitted  to 
the  jury  was  the  failure  of  the  defendant, 
its  agents  and  servants,  to  use  ordinary  care 
to  avoid  injuring  the  decedent  after  bis 
peril  was  discovered.  Defendant  insists  that 
the  trial  court  erred  in  refusing  it  a  peremp- 
tory instruction.  The  question  turns  on 
whether  or  not  there  was  sufficient  evidence 
to  take  the  case  to  the  jury. 

The  accident  occurred  at  6:20  p.  m.  at 
the  Madisonville  station.  A  concrete  plat- 
form extends  along  the  entire  front  of  the 
station  building.  The  platform  is  11%  inch- 
es higher  than  the  track,  and  is  23  inches 
ficom  the  edge  of  the  Innermost  rail.  The 
train  wliich  struck  decedent  consisted  of  an 
engine  and  tender,  baggage  car,  combination 
car,  ladles'  coach,  and  another  car  known  as  a 
"miners'  rescue  car."  The  coaches  were 
about  60  feet  in  length.  The  train  started 
for  the  purpose  of  setting  out  the  "miners' 
rescue  car."  The  decedent  was  standing  on 
the  steps  of  the  ladies'  coach,  the  second 
ooadi  from  the  rear.  While  the  train  was 
going  at  the  rate  of  about  5  or  6  miles  an 
lionr,  be  stepped  off  with  his  "left  foot  back- 


ward." He  fell  with  his  head  tbwards  the 
north,  and  rolled  from  the  concrete  into  the 
place  between  it  and  the  rail.  The  record 
is  silent  ns  to  the  nature  of  Ills  wounds.  He 
lived  but  a  short  time. 

Plaintiff  relies  on  the  foUovidng  evidence: 
The  two  rear  coaches  and  the  space  between 
them  measured  125  feet.  Plaintiff  was  not 
struck  by  the  front  trucks  of  the  ladles' 
coach,  but  fell  around  them  on  the  concrete 
and  rolled  towards  the  train.  Blordan,  the 
engineer,  says  that  be  had  his  hand  on  the 
throttle  or  brake  valve  when  he  received  a 
signal  by  the  bell  oord  and  stopped  the  train 
within  about  10  or  12  feet  Jones,  the  por- 
ter, said  that  he  presumed  the  signal  from 
the  conductor  went  immediately  to  the  engi- 
neer ;  that  the  train  could  have  been  stopped 
by  service  application  of  the  air  brakes  In 
about  10  feet.  Bohon,  another  witness,  stat- 
ed that  the  signal  by  means  of  the  whistle 
cord  was  transmitted  instantaneously,  and 
that  the  engineer,  after  receiving  the  signal, 
ought  to  stop  the  train  in  about  8  or  10  feet. 
Canstler,  who  had  Iiad  some  experience  in 
the  railroading,  said  that  the  time  necessary 
to  transmit  the  signal  by  means  of  the  bell 
cord  was  so  short  he  did  not  know  how  to 
express  it  It  further  appears  that  the  con- ' 
ductor  was  just  mounting  the  steps  of  the 
combination  coach  when  the  decedent  fell 
and  he  saw  decedent  fall. 
J.  T.  Smith  testifies  as  follows: 
"Q.  Describe  to  the  jury  what  happened  to 
him  after  be  fell  in  that  position.  A.  The  train 
passed  on  over  him,  and  when  the  springs  would 
pass  over  him  they  would  sorter  catch  in  his  coat 
and  sorter  jump  him  up,  and  he  would  fall  back,, 
and  when  the  last  coach  went  over  him  that 
doubled  him  up.  Q.  When  the  springs  or  the 
parts  of  the  car  that  extended  towards  the  con- 
crete would  pass  over  him,  it  would  brush  his 
coat?  A.  Brush  his  coat  up  a  little.  Q.  And 
when  the  hind  end  of  the  last  coach  passed  over 
him  it  doubled  him  up?  A.  Yes,  sir.  Q.  Mash- 
ed him  over?    A.  Yes,  sir;  doubled  Mm  over." 

Yateman  Cox,  appellant's  flagman,  testi- 
fies as  follows: 

"Q.  Where  were  you  at  the  time  of  this  oc- 
currence? Tell  the  jury  what  you  beard  and 
saw  concerning  that  matter.  A.  I  was  on  the 
rear  platform  of  the  train.  Q.  Let  this  repre- 
sent the  train.  (Attorney  places  some  books  on 
the  floor  tQ  represent  the  train.)  A.  I  was 
standing  on  the  rear  end  of  the  platform 
taking  down  my  markers,  when  I  first  notic- 
ed the  accident.  The  car  bumped  like  it  bad 
run  over  a  stick  or  broken  raU.  I  was  leaning 
back  taking  my  markers  down  to  change  from 
this  car  to  this  one  on  account  of  switching  this 
car  off  by  the  ice  plant.  When  I  heard  the 
noise  I  was  in  such  a  position  I  could  not  look — 
like  this  (indicating) — and  I  bad  to  turn  around, 
and  when  I  turned  around  I  noticed  a  man  lying 
on  the  track.  Q.  You  did  not  see  Mr.  Stokes 
falling?  A.  No,  sir.  Q.  The  first  you  knew  of 
his  filing  the  rear  wheel  of  the  mine  rescue  car 
ran  over  some  substance?    A.  Yes,  air." 

Cox  further  testified  that  the  train  stop- 
ped in  about  8  feet  after  he  heard  the  signal. 

For  the  defendant  the  conductor  testifies 
that  he  was  on  the  station  platform  when 
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decedent  fell.  It  took  blm  eight  or  ten  sec- 
onds to  get  from  the  platform  to  the  plat- 
form of  the  car.  It  took  an  iuterral  of  from 
one  to  two  seconds  between  the  pull  of  the 
cord  to  give  the  signal  properly.  He  gave  the 
signal  as  soon  as  he  could. 

There  is  evidence  pro  and  con  as  to  wheth- 
er or  not  decedent  was  Intoxicated. 

From  the  above  facts  the  following  argu- 
ment is  made  by  plaintifiF:  The  evidence 
shows  that  decedent  was  not  injured  until 
struck  by  the  rear  trucks  of  the  last  car. 
These  trucks  were  117  feet  from  the  place 
where  decedent  fell.  The  train  was  going 
about  5  miles  an  hour,  or  7%  feet  per  second. 
An  interval  of  15  >  1/2  2  seconds  elapsed  be- 
tween the  time  decedent's  peril  was  discovered 
and  his  injuries  were  inflicted.  In  view  of  the 
evidence  to  the  effect  that  it  would  require 
but  a  second  or  two  for  the  conductor  to 
reach  the  platform,  another  second  or  two  to 
pull  the  bell  cord,  and  another  second  or  two 
for  the  engineer  to  stop  the  train,  it  is 
claimed  that  the  evidence  shows  the  con- 
ductor was  guilty  of  negligence  in  not  sooner 
transmitting  the  stop  signal.  The  difficulty 
with  this  argument  is  that  it  grows  out  of 
the  assumption  that  the  evidence  of  Smith 
and  Cox  was  sufficient  to  show  that  the  de- 
cedent was  injured  by  the  rear  trucks  of  the 
train,  and  that  men  in  an  emergency  think 
and  act  almost  instantaneously.  Cox's  evi- 
dence merely  tends  to  show  that  the  decedent 
was  struck  by  the  trucks  of  the  last  car. 
It  does  not  tend  to  show  that  he  had  not 
been  previously  struck  by  that  car  or  the 
one  preceding.  Smith  says  that  when  the 
springs  would  pass  over  decedent  "they  would 
sorter  catdi  in  his  coat  and  sorter  jump  him 
up,  and  he  would  fall  back,  and  when  the 
last  coach  went  over  him  that  doubled  him 
up."  In  reply  to  the  suggestive  question, 
"When  the  springs  or  the  parts  of  the  car 
that  extended  towards  the  concrete  would 
pass  over  him  it  would  brush  his  coat?"  he 
said,  "Brush  his  coat  up  a  little."  It  is  man- 
ifest that  this  evidence  does  not  possess  the 
quality  of  proof.  It  is  not  sufficient  to  in- 
duce conviction.  It  by  no  means  follows 
that,  because  the  parts  of  the  train  "jumped 
him  up"  or  "brushed  his  coat  up  a  little," 
the  contact  of  the  train  with  decedent's  body 
was  not  sufficient  to  injure  him.  Here  the 
decedent  fell  on  the  concrete.  He  rolled  in 
between  the  concrete  and  the  track.  Being  a 
man,  it  was  practically  impossible  to  place 


him  between  the  rail  and  the  concrete  so 
that  his  body  would  not  come  in  contact  with 
some  part  of  the  car.  All  that  the  witness 
Smith  says  may  be  true,  and  yet  the  de- 
cedent may  have  been  seriously  injured  by 
parts  of  the  car  other  than  the  rear  trucks 
of  the  last  car.  Unfortunately,  too,  men  do 
not  think  and  act  tn  an  emergency  vrlth  the 
same  dispatch  with  which  others.  In  their 
calmer  moments  and  who  are  free  from  the 
excitement  of  the  occasion,  think  they  should 
have  acted.  It  necessarily  took  some  time 
for  the  decedent  to  fall  to  the  concrete  and 
roll  under  the  train.  It  took  some  time  for 
the  conductor  to  realize  and  appreciate  the 
peril  in  which  he  was  thus  placed.  It  took 
some  time  for  him  to  decide  on  what  was 
best  to  be  done.  It  took  further  time  for 
him  to  mount  the  steps  and  reach  the  bell 
cord.  It  took  further  time  for  him  to  give 
the  proper  signal  to  the  engineer.  It  took 
further  time  for  the  engineer  to  think  and 
act.  It  took  further  time  tor  the  train  to 
stop  after  the  engineer  had  acted.  It  seems 
to  us,  therefore,  that  the  statements  of  the 
witnesses  that  a  particular  thing  could  have 
been  done  instantaneously,  or  another  thing 
in  a  second  or  two,  or  that  the  train  could 
have  been  stopped  in  from  8  to  10  feet,  are 
mere  speculations,  based  on  what  might 
have  possibly  happened  if  all  the  participants 
were  apprised  before  hand  what  would  take 
place,  and  the  verdict  of  the  jury,  founded 
on  such  statements,  Is  mere  guesswork.  Nei- 
ther courts  nor  juries  are  authorized  to  in- 
dulge in  speculation  or  guesswork  as  to  the 
cause  of  accidents.  To  authorize  a  recovery 
there  must  be  some  tangible  evidence  from 
which  It  may  be  fairly  Inferred  that  the  de- 
fendant was  guilty  of  negligence,  and  that, 
such  negligence  was  the  proximate  cause  of 
the  injury.  If  the  injury  may  as  reasonably 
be  attributed  to  a  cause  that  will  excuse  the 
defendant  as  to  a  cause  that  will  subject 
him  to  liability,  then  the  well-settled  rule  Is 
that  a  recovery  cannot  be  had.  Stuart  y. 
N.  C.  &  St.  I*  By.,  146  Ky.  127, 142  S.  W.  232 ; 
Weldekamp  v.  L.  &  N.  B.  K.  Ob.,  159  Ky. 
674,  167  S.  W.  882;  Osborne's  Adm'r  v.  C, 
N.  O.  &  T.  P.  By.,  158  Ky.  176,  164  S.  W. 
818;  L.  &  N.  B.  R.  Co.  v.  Stayton's  Adm'r, 
163  Ky.  760,  174  S.  W.  1104. 

In  our  opinion,  the  trial  court  should  have 
directed  a  verdict  In  favor  of  the  defendant. 

Judgment   reversed,   and    cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 
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LIVERPOOL  &  LONDON  &   GLOBE  INS. 

CO.  v.  WRIGHT  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  13,  1915.) 

1.  JvoGMENT  9=3559— Res  Judicata— Cmih- 

RAI.  JUDQlfSKT. 

In  plaintiffs'  suit  on  a  fire  policy,  defend- 
ants pleaded  that  the  fire  was  willfully  set  by 
one  of  the  plaintiffs.  Judgment  for  the  plain- 
tiffs was  reversed,  but  subsequently  one  of 
them  was  convicted  of  having  set  fire  to  the 
building.  Defendants  on  the  second  trial  sought 
to  amend  the  answers  to  show  the  conviction  as 
res  judicata.  Held,  that  the  motion  was  proper- 
ly denied,  because  defendants  were  not  entitled 
to  rely  upon  a  judgment  to  which  they  were  not 
parties,  and  upon  which  estoppel  was  not  mu- 
tual, as  a  bar,  and,  since  defendants  would  not 
be  estopped  by  acquittal,  the  plaintiff  could  not 
be  estopped  by  conviction. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  1077,  1078;   Dec.  Dig.  <S=>559.] 

2.  Witnesses  ®=9345  —  Impeachment  —  Con- 
viction OF  Pelont. 

Conviction  of  plaintiff  for  having  fired  a 
building  may  be  offered  in  evidence  in  an  action 
on  an  insurance  policy  on  the  building  to  impeach 
his  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {J  1126-1128;   Dec.  Dig.  «S=>345.] 

8.  New  Trial  <8=»100  —  Newlt  Discovebbd 

Evidence— DiuoENCE. 

Where  a  defendant  knew  of  evidence  which 
might  have  been  given  and  failed  to  produce  the 
witness  solely  because  he  said  he  would  not  testify 
because  it  wonld  tend  to  incriminate  himself,  he 
is  not  entitled  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  183,  201-204,  20§,  209 ;   Dec.  Dig. 

«=3l00.1 

4.  Evidence  ®=3577  —  Evidence  at  Formes 
Tbiai/— Foundation  tob  Admission. 

It  is  error  to  permit  the  reading  of  the 
transcript  of  material  evidence  given  at  a  for- 
mer trial,  when  there  is  nothing  to  show  that  the 
witness  whose  testimony  is  read  cannot  be  pro- 
duced. 

[Ed.  Note.-.,-For'  other  cases,  see  EMdence, 
Cent  Dig.  {  2406;  Dec  Dig.  «=»577.] 

6.  WmrRSSBS  «=>370  —  Impeachment  —  CV)n- 
tradictory  Statements— Rulings— Recep- 
tion OF  Evidence. 

Questions  asked  a  witness  as  to  statements 
he  was  alleged  to  have  made  out  of  court  in  con- 
flict with  his  testimony  were  improperly  exclud- 
ed, since  the  other  party  was  entitled  to  im- 
peach his  credibility  by  that  method. 

[EM.  Note. — For  other  cages,  see  Witnesses, 
Cent  Dig.  «§  1209,  1220-1222,  1247-1256;  Dec. 
Dig.  «=9379.] 

8.  New  Tbial  «=5»29— Grounds— Misconduct 
OF  Counsklt-Statements  Outside  Record. 
Statements  of  counsel  which  are  not  sup- 
ported by  the  record  and  are  palpably  intended 
to  improperly  influence  the  jury  are  prejudicial, 
and  verdict  thereafter  rendered  in  his  client's  fa- 
vor should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  43,  44 ;  Dec.  Dig.  <S=>29.] 

7,  New  Tbiai.  *=»49— Grounds— Misconduct 
OF  JuBT  —  Communication  with  Jury  — 
Tbbatino  Jubt. 

The  jary  In  a.  civil  action  was  placed  in 
the  custody  of  an  officer.  During  the  trial  he 
and  the  jurymen  procured  whisky  from  the  at- 
torney of  one  of  the  parties.  Members  of  the 
jury  also  talked  in  private  with  the  same  attor- 
ney.   Held  that  whether  the  jury  was  actually 


influenced  or  not  its  conduct  was  improper,  and 
a  verdict  in  favor  of  such  attorney's  client  should 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  97-99;   Dec.  Dig,  «=»49.1 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  B.  W.  .  Wright  and  another 
against  the  Liverpool  &  London  &. Globe  In- 
surance Company,  consolidated  with  actions 
by  the  same  plaintiffs  against  the  Old  Colony 
Fire  Insurance  Company,  against  the  Citi- 
zens' Fire  Insurance  Company,  and  against 
the  People's  National  Fire  Insurance  Com- 
pany. Judgment  was  for  plaintiffs,  and  de- 
fendants moved  for  a  new  trial,  which  was 
denied,  and  they  appeal.     Reversed. 

M.  B.  Holifleld  and  Bunk  Gardner,  both  ol 
Mayfield,  and  Leslie  Hlndman,  of  Clinton, 
for  appellants.  W.  J.  Webb  and  Bobbins  ft 
Thomas,  all  of  Mayfield,  and  Sea  &  Via,  of 
Clinton,  for  appellees. 

HURT,  J.  The  appellees,  B.  W.  Wright 
and  V.  E.  Allen,  were  partners,  and  engaged 
in  the  business  of  buying,  prizing,  and  sell- 
ing tobacco,  in  Mayfield,  Ky.,  under  the  firm 
name  and  style  of  B.  W.  Wright,  and,  as 
such,  occupied  for  the  purposes  of  their  busi- 
ness a  barn,  which  was  the  property  of  G. 
R.  Allen  and  W.  A.  Usher.  The  appellants, 
Liverpool  &  London  &  Globe  Insurance  Com- 
pany, Old  Colony  Fire  Insurance  Company, 
Ctlzens'  Fire  Insurance  Company,  and  Peo- 
ple's National  Fire  Insurance  Company,  each 
issued  to  the  firm  of  B.  W.  Wright  a  policy 
of  insurance  upon  the  tobacco  in  the  barn, 
insuring  it  against  destruction  or  damage  by 
fire.  The  owners  of  the  barn  also  carried  in- 
surance against  damage  from  fire  upon  the 
barn,  but  in  what  companies  it  does  not  ap- 
pear. The  barn  and  the  greater  part  of  its 
contents  were  consumed  by  fire,  and  there- 
after, the  appellants  having  declined  to  pay 
the  losses  on  account  of  the  destruction  of 
and  damages  by  fire  to  the  tobacco,  the  appel- 
lees filed  a  suit  against  each  of  them  to  re- 
cover the  damages  which  were  insured  against 
by  reason  of  the  policies.  A  separate  suit  was 
filed  against  each  of  the  appellants,  and  an- 
swers and  other  pleadings  were  filed  in  each 
of  the  cases  until  the  issues  were  made. 
Each  of  the  answers  presented  substantially 
the  same  defense  against  a  recovery.  The 
defense  relied  upon  was  the  allegation  that 
the  appellees  had  willfully  set  fire  to  the 
bam  and  the  stock  of  tobacco  which  was 
contained  in  it  and  caused  the  barn  and  to- 
bacco to  be  burned,  for  the  fraudulent  pur- 
pose of  collecting  the  insurance  carried  upon 
the  tobacco.  This  defense  was  controverted 
by  reply  in  each  case.  Thereafter  the  four 
suits  were  consolidated  and  tried  at  thf 
same  time  and  before  the  same  jury.  The 
trial  resulted  in  a  disagreement  of  the  jury 
and  a  continuance  of  the  case.  At  a  subse- 
quent trial  the  jury  returned  a  verdict 
against  the  appellants  for  a  portion  of  the 
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amoiint  of  the  insurance,  and  the  court  ren- 
dered a  Judgment  accordingly,  but  upon  an 
appeal  to  this  court  the  judgment  was  re- 
versed, and  the  consolidated  cases  remanded 
for  further  proceedings. 

Thereafter  each  of  the  appellants  tendered 
and  ofFered  to  file  an  amended  answer,  in 
which  it  was  alleged  that  since  the  pendency 
of  the  litigation  an  Indictment  had  been  re- 
turned against  the  appellee  B.  W.  Wright  in 
which  he  was  charged  with  the  crime  of 
willfully  and  unlawfully  setting  Are  to  and 
causing  to  be  burned  the  tobacco  house  or 
warehouse  in  which  the  tobacco  of  the  ap- 
pellees was  stored,  and  that  there  was  in- 
surance upon  the  house,  being  the  criAe  de- 
nounced by  section  1169,  Kentucky  Statutes, 
and  that  he  had  l>een  put  upon  trial  upon  the 
Indictment,  and  convicted  and  sentenced  to 
a  term  in  the  penitentiary,  that  he  bad  ap- 
pealed from  the  Judgment  of  conviction  to 
this  court,  and  the  Judgment  was  affirmed, 
and  that  the  contents  of  the  bam,  on  ac- 
count of  the  destruction  of  which  by  flre  the 
appellees  were  maintaining  the  suits,  were 
consumed  by  and  in  the  same  flre  which  de- 
stroyed the  bam,  and  for  the  setting  of  which 
the  appellee  Wright  had  been  tried  and  con- 
victed, and  pleaded  the  Judgment  of  the  com- 
monwealth of  Kentucky  against  B.  W.  Wright 
as  a  complete  bar  to  recovery  by  appellees  in 
these  consolidated  suits.  The  appellees  ob- 
jected to  the  filing  of  these  amended  answers, 
and  the  court  sustained  their  objections  and 
refused  to  allow  them  to  be  filed,  to  which 
the  appellants  each  saved  an  exception. 

Thereafter  another  trial  was  had  before 
the  court  and  a  Jury,  and  at  this  trial  a 
large  number  of  witnesses  were  introduced 
and  evidence  heard  upon  the  issues  made  as 
to  the  amount  and  value  of  the  tobacco 
which  was  burned  and  damaged,  and  as  to 
wliether  or  not  the  bam  was  set  fire  to  by 
the  appellees  and  the  contents  caused  to  be 
burned  by  them  or  either  of  them.  The  trial 
resulted  In  a  verdict  by  the  Jury  in  favor  of 
the  appellees,  and  upon  this  verdict  the  court 
rendered  a  judgment  in  favor  of  appellees 
against  the  Citizens'  Fire  Insurance  Com- 
pany for  $1,000,  the  Old  Colony  Insurance 
Company  for  $1,000,  the  People's  National 
Fire  Insurance  Company  for  $1,000,  and  the 
Liverpool  &  London  &  Globe  Insurance  Com- 
pany for  $2,000.  The  appellants  filed  grounds 
and  moved  the  court  to  grant  them  a  new 
trial,  which  was  refused,  and  to  which  they 
excepted,  and  they  have  now  appealed  to  this 
court 

A  reversal  of  the  Judgment  is  sought  upon 
the  following  grounds: 

First.  Because  of  misconduct  of  appellees' 
attorneys  in  the  argument  of  the  case  be- 
fore the  Jury. 

Second.  Because  of  the  misconduct  of  the 
attorneys  for  the  appellees  in  their  efforts  to 
wrongfully  influence  the  Jury  in  its  decision 
upon  the  issues  of  the  case. 

Third.  Because  of  error  of  the  court  In 


permitting  the  appellees  to  read  as  evidence 
to  the  Jury  the  transcript  of  the  evidence 
given  by  Goldie  Pord  upon  a  former  trial. 

Fourth.  Because  of  errors  made  by  the 
court  in  its  rulings  upon  the  admission  and 
rejection  of  evidence  offered  upon  the  trial. 

Fifth.  Because  the  court  erred  in  not  per- 
mitting the  appellants  to  flie  their  amended 
answers,  in  which  they  relied  for  a  defense 
upon  the  Judgment  which  adjudged  B.  W. 
Wright  to  be  guilty  of  setting  flre  to  and 
burning  the  bam  and  tobacco. 

Sixth.  Because  of  the  misconduct  of  the 
Jury. 

Seventh.  Because  the  verdict  was  flagrant- 
ly against  the  evidence,  indicating  that  the 
Jury  was  actuated  by  passion  or  prejudice. 

Eighth.  Because  of  newly  discovered  evi- 
dence. 

Ninth.  Because  the  Jury,  after  being  order- 
ed to  be  kept  together  in  the  custody  of  the 
sheriff,  were  permitted  to  separate. 

[1]  The  contention  of  the  appellants  that 
the  court  erred  to  their  prejudice  in  overrul- 
ing their  motion  to  flle  the  amended  answers, 
in  the  fifth  ground  for  a  new  trial  will  be 
first  considered,  because,  if  the  judgment 
therein  pleaded  and  relied  upon  as  a  bar  to 
appellees'  recovery  constituted  such  bar.  It 
completely  disposes  of  the  case,  and  no  fur- 
ther questions  need  be  considered.  It  will  be 
borne  in  mind  that  the  original  answers  pre- 
sented the  defense  that  the  appellees  bad 
willfully  burned  the  barn  and  its  contents, 
and  there  is  no  doubt  that  such  is  a  good  and 
sufficient  defense,  if  supported  by  the  neces- 
sary evidence,  to  the  cause  of  action  stated 
by  appellees  in  their  petitions.  It  may  also 
be  conceded  that,  if  one  of  the  parties  will- 
fully burned  the  barn  and  its  contents,  they 
could  not  as  partners  recover  upon  the  poli- 
cies of  insurance.  The  conviction  of  the 
crime  denounced  by  section  1169,  Kentucky 
Statutes,  based  upon  the  charge  in  the  in- 
dictment that  B.  W.  Wright  and  others  as- 
sociated with  him  willfully  and  unlawfully 
conspired  together  to  do  so,  and  in  further- 
ance of  such  conspiracy  set  fire  to  and  burn- 
ed the  bam,  was  had  in  an  action  by  the 
commonwealth  of  Kentucky  against  B.  W. 
Wright,  and  in  which  neither  the  appellants 
nor  the  other  partner,  Allen,  were  parties, 
either  of  record  or  otherwise.  The  proceed- 
ing by  the  state  was  for  the  puiTWse  of  re- 
dressing a  wrong  which  Wright  had  commit- 
ted against  it  If  the  trial  of  Wright  upon 
the  Indictment  had  resulted  in  an  acquittal, 
could  he  and  Allen  then  have  offered  the 
judgment  of  acquittal  as  a  bar  to  the  defense 
of  appellants  that  appellees  bad  themselves 
burned  the  barn  and  its  contents?  A  mere 
statement  of  the  proposition  is  its  answer. 
The  appellants  could  not  be  bound  by  the 
judgment  pronouncing  Wright  not  guilty  of 
the  crime  charged  in  the  indictment,  because 
they  were  not  parties  to  the  action  and  had 
BO  control  of  the  proceedings.    Can  one  of 
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whom  a  recovery  In  damages  Is  sought  for 
an  alleged  assault  or  battery  plead  a  Judg- 
ment of  acquittal  upon  an  indictment  based 
npon  the  same  facts,  in  bar  of  the  plaintiffs 
recovery?  Or  could  one  seeking  the  recovery 
of  damages  for  an  assault  and  battery  plead 
a  Judgment  of  conviction  of  the  defendant 
upon  an  indictment  based  upon  the  same 
fbcts,  in  bar  of  defendant's  plea  of  son  as- 
sault demesne,  or  a  plea  traversing  the  as- 
sault and  battery?  In  the  first  Instance, 
snch  judgment  could  not  be  pleaded,  because 
the  plaintiff  was  not  a  party  to  the  action  in 
which  the  Judgment  was  rendered,  and,  in 
the  second  Instance,  it  should  not  be  allowed, 
because  the  plaintiff  was  not  in  any  wise 
prejudiced,  nor  any  right  of  his  determined 
by  the  Judgment,  nor  would  be  have  been 
prejudiced,  If  the  Judgment  had  been  one  of 
acquittal,  and  not  a  conviction.  To  hold 
that  the  Judgment  of  conviction  against  B. 
W.  Wright  was  a  bar  to  appellees'  cause  of 
action  in  the  case  at  bar  would  have  been 
to  estop  the  appellees  to  assert  their  cause 
of  action.  The  rule  is  that  estoppels  must 
be  mutual  Bridges  v.  McAllster,  106  Ky. 
TOl.  51  S.  W.  603,  21  Ky.  Law  Rep,  428,  45  L. 
R.  A.  800,  90  Am.  St  Rep.  267;  Chiles  v. 
Conley,  2  Dana,  2L 
In  23  Cyc.  12:^,  the  doctrine  is  thus  stated: 
"It  is  a  rule  that  estoppels  must  be  mutual ; 
and  therefore  a  party  will  not  be  concluded 
against  his  contention  by  a  former  judgment  un- 
less he  could  have  used  it  for  a  protection  or 
as  the  foimdation  of  a  claim,  had  the  judgment 
been  the  other  way;  and,  conversely,  no  person 
ran  claim  the  benefit  of  a  judgment  as  an  estop- 
pel upon  his  adversary  unless  be  would  have 
been   prejudiced  by  a  contrary  decision  of  the 


In  23  Cyc.  1237,  It  Is  said: 

"To  constitute  a  judgment  an  estoppel  there 
must  be  an  identity  of  persons  as  well  as  the 
subject-matter ;  that  is,  it  is  necessary  that  the 
parties  as  between  whom  the  judgment  is  claimed 
to  be  an  estoppel  must  have  been  parties  to  the 
action  in  which  it  was  rendered,  in  the  same  ca- 
pacities and  in  the  same  antagonistic  relation,  or 
else  they  must  be  in  privity  with  the  parties  in 
such  former  action." 

In  American  &  EJnglish  £<ncycIopedia  of 
Law,  voL  24,  p^  778,  the  following  rule  is 
stated: 

"The  rule  is  commonily  laid  down  that,  in  or- 
der to  render  a  matter  res  judicata,  there  must 
be  a  concurrence  of  four  conditions,  viz.:  (1) 
Identity  in  the  thing  sued  for;  (2)  identity  of 
the  cause  of  action ;  (3)  identity  of  persons  and 
parties  to  the  action;  (4)  identity  of  the  qual- 
ity in  the  persons  for  or  against  whom  the  claim 
is  made." 

In  the  volume  supra  it  Is  said: 

"A  judgment  in  a  criminal  prosecution  constl- 
tntes  no  bar  or  estoppel  in  a  civil  action  based 
npon  the  same  facts  or  transactions,  and  con- 
versely of  a  judgment  tn  a  civil  action  sought  to 
be  given  in  evidence  in  a  criminal  prosecution. 
*  *  *  As  between  civil  and  penal  actions,  a 
judgment  in  one  is,  of  course,  no  bar  or  estoppel 
to  ue  prosecution  of  the  other,  if  the  parties 
are  not  the  same,  identity  of  parties  being  a 
fundamental  requisite  of  res  judicata,  but,  where 
there  is  a  mutuality  of  parties,  it  lias  generally 
beea  ;bpld  otherwise^"  »t^     ,  .    . 


In  this  Jurisdiction  It  has,  however,  been 
held  that,  although  the  parties  were  the 
same  and  the  actions  based  upon  the  same 
set  of  facts  and  circumstances,  a  Judgmoat 
of  acquittal  in  an  action  penal  in  Its  char- 
acter was  not  a  bar  to  a  civil  action.  Elli- 
son, etc.,  V.  City  of  Louisville,  31  S.  W.  723, 
17  Ky.  Law  Rep.  593.  The  court  rested  Its 
decision  upon  the  fact  that  a  different 
weight  of  testimony  was  required  for  a  con- 
viction In  the  penal  case  from  that  required 
for  a  recovery  in  the  civil  case. 

If  Wright  had  been  acquitted.  Instead  of 
convicted,  of  his  guilt  of  the  Indictment 
against  him,  he  could  not  have  used  the 
Judgment  as  a  bar  to  appellants'  defense 
that  he  burned  the  baru  and  its  contents, 
because  appellants  were  not  parties  to  the 
action  In  which  he  was  convicted,  and  hence 
could  not  be  prejudiced  thereb^r,  and  the 
judgment  lacked  mutuality  as^  an  estoppel, 
and,  further,  tlie  parties  to  the  action  at  bar 
were  not  the  same  as  In  the  case  in  which 
Wright  was  convicted. 

The  rules  above  announced  are  founded 
upon  many  reasons  which  are  not  necessary 
to  be  enumerated  here,  but  suffice  it  to  say 
that  they  have  been  so  long  established  that 
they  cannot  now  be  called  in  question. 

In  the  case  of  Cooper  v.  Commonwealth, 
106  Ky.  909,  51  S.  W.  789, 59  S.  W.  524, 21  Ky. 
Law  Rep.  546,  45  L.  R.  A.  216,  90  Am.  St 
Rep.  275,  relied  upon  by  counsel  for  appel- 
lants, the  parties  were  the  same  and  occupy- 
ing the  same  antagonistic  relation  to  each 
other  as  in  the  case  wherein  the  Judgment 
was  held  to  be  a  bar  to  a  proceeding  in  the 
case  supra,  and  the  cause  of  action  was  the 
same  in  each  case  The  same  was  true  of 
the  case  of  Petit  v.  Commonwealth,  57  S.  W. 
14,  22  Ky.  Law  Rep.  262,  and  hence  neither 
of  those  decisions  can  have  any  application 
to  the  case  at  bar. 

As  to  the  case  of  Waddle  r.  Wilson,  164 
Ky.  228,  175  S.  W.  382,  counsel  overlook  the 
fact  that  this  was  a  suit  against  a  policeman 
for  damages  for  alleged  false  imprisonment 
and  that  in  an  action  of  this  character,  or 
one  for  malicious  prosecution,  on  account  of 
the  nature  of  the  actions,  a  rule  peculiar  to 
such  actions  applies  to  the  efficacy  of  the 
Judgment  which  terminates  the  proceedings 
which  follow  the  alleged  false  Imprisonment 
or  malicious  prosecution.  In  actions  of  this 
character  it  is  necessary  to  show  the  termina- 
tion of  the  proceedings  complained  of.  If 
an  action  for  raallcions  prosecution,  the  com- 
plainant must  show  that  the  prosecution  of 
which  he  complained  terminated  favorably  to 
tilm,  or  that  his  conviction  was  procured  by 
perjury  or  corrupt  practices,  and  in  an  ac- 
tion for  false  imprisonment  the  same  rule 
applies.  Duerr  v.  Ky.  &  Ind.  Bridge  &  R.  R. 
Co.,  132  Ky.  228,  116  S.  W.  325;  Spring  v. 
Besore,  12  B.  Hon.  551;  Began  Mantel  Co. 
V.  Alford,  114  S.  W.  290.  In  the  two  kinds 
of  actions  men^oned  fhe  complainant,  must 
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show  that  the  prosecution  against  him  or  the 
arrest  were  made  by  an  officer  without  a  war- 
rant and  were  without  probable  cause.  The 
existence  of  probable  cause  Is  a  sufficient  de- 
fense In  either  action.  If  the  prosecution 
complained  of  or  the  arrest  complained  of 
terminated  In  the  acquittal  of  the  party  of 
the  crime  or  offense  for  which  he  was  prose- 
cuted or  on  account  of  which  he  was  arrest- 
ed, be  can  use  the  Judgment  in  bis  favor  as 
evidence  that  there  was  no  probable  cause  for 
his  prosecution  or  arrest,  and  if  convicted  of 
the  crime  for  which  he  was  prosecuted  or 
arrested,  the  Judgment  Is  coucluslTe  evidence 
of  the  existence  of  probable  cause  for  bis 
prosecution  or  arrest,  unless  in  his  petition 
he  alleges  and  sustains  by  proof  that  his  con- 
viction was  obtained  by  fraud,  corruption,  or 
perjured  evidence.  In  the  case  of  Waddle  et 
al.  V.  Wilson,  supra,  the  defendant  by  amend- 
ed petition  pleaded  the  conviction  of  the 
plaintiff  of  the  offense  for  which  he  was  ar- 
rested, and  the  lower  court  sustained  a  de- 
murrer to  the  answer,  and  this  court  held 
that  the  amended  answer  presented  a  good 
defense.  The  case  at  bar  was  an  action  up- 
on a  ccmtract  between  the  appellees  and  ap- 
pellants. 

[2]  The  court  was  not  In  error  In  overrul- 
ing the  motion  to  file  the  amended  answers. 
Neither  can  the  Judgment  of  conviction  of 
appellee  Wright  of  the  crime  of  burning  the 
bam  be  used  in  evidence,  except  that  aw)el- 
lants  may  prove  the  fact  of  bis  being  con- 
victed of  a  felony  for  the  purpose  of  impeach- 
ing his  testimony  as  a  witness  In  the  lawful 
Wily  and  under  the  proper  admonition  of  the 
corrt  Without  red  ting  any  of  the  facts  In 
evidence,  it  cannot  be  held  that  the  verdict 
of  the  Jury  was  flagrantly  or  palpably  against 
the  weight  of  the  evidence,  or  that  there  is 
not  sufiSdent  evidence  to  support  the  verdict. 

[3]  The  contention  that  appellants  should 
have  a  reversal  of  the  Judgment  because  of 
newly  discovered  evidence  is  not  tenable. 
The  affidavits  on  file  show  that  the  appel- 
lants had  actual  knowledge  of  the  evidence 
which  would  be  given  by  the  proposed  wit- 
ness Gordon  before  the  trial,  and  no  reason 
is  given  for  a  failure  to  introduce  him  at  the 
trial,  except  his  claim  that  he  would  not  tes- 
tify because  hts  statements  would  tend  to 
incriminate  him  of  the  crime  of  assisting  In 
burning  Uie  bam.  His  statements,  as  de- 
tailed in  bis  affidavit,  would  not  be  evidence 
of  his  own  guilt,  and  there  was  no  reason 
for  the  failure  to  offer  him  as  a  witness  upon 
the  trial. 

[4]  The  court  erred  in  permitting  appellees 
to  read  the  transcript  of  the  evidence  of 
Goldle  Ford,  given  upon  a  former  trial  of  the 
case.  The  appellants  objected  to  the  reading 
of  It,  upon  the  ground  that  no  effort  had  been 
made  to  secure  her  presence  as  a  witness  or 
her  testimony  at  the  trial,  and  the  affidavit 
required  by  section  4643,  Kentucky  Statutes, 
was  not  offered  or  filed.    Tbe  statute  ex- 


plicitly provides  that  such  testimony  can  be 
used  only  "where  the  testimony  of  such 
•  •  •  witnesses  cannot  be  procured,  which 
fact  must  be  made  to  appear  satisfactorily  to 
the  court  by  the  affidavit  of  the  party  desir- 
ing to  use  the  same,  or  his  attorney."  There 
Is  no  showing  or  attempted  showing  made 
that  the  testimony  of  this  witness  could  not 
have  been  obtained  by  deposition  or  other 
way  provided  by  law,  and  no  excuse  Is  made 
for  the  failure.  No  affidavit  of  any  one  was 
filed.  The  statements  read  to  the  Jury  as  the 
evidence  of  this  witness  were  material,  and 
the  permitting  It  to  be  read  was  prejudicial 
error.  So.  By.  Oo.  in  Ky.  t.  Owen,  164  Ky. 
671,  176  S.  W.  2R. 

[5]  During  the  trial  below,  and  while  ap- 
pellee B.  W.  Wright,  who  was  offered  as  a 
witness  for  appellees,  was  testifying  upon 
cross-examination,  he  was  asked  the  follow- 
ing questions,  which  were  objected  to  by  ap- 
pellees, and  the  objections  sustained,  and  he 
was  not  allowed  to  answer  the  questions : 

(1)  "Is  it  not  a  fact  that  you  had  a  fight  with 
G.  R.  AUen,  the  father  of  V.  B.  Allen,  in  the 
presence  of  R.  F.  Wright?" 

(2)  "Is  it  not  a  fact  that  during  that  fight  you 
told  said  G.  R.  Allen  that  you  and  Vic  [appellee 
V.  E.  Allen]  are  as  guilty  of  burning  that  barn 
as  I  am,  and  if  I  have  to  go  to  the  penitentiary 
yon  will  have  to  go,  too?" 

(3)  "I  will  ask  you,  while  you  were  in  jail,  if 
Mr.  Bob  Wright  ever  came  to  see  you  in  the  in- 
terest of  G.  R.  Alien  and  asked  you  not  to 
tell  on  them?" 

(4)  "If  you  didn't  reply  to  that  question  of 
Bob  Wright  by  saying  that  they  are  just  as 
guilty  of  burning  that  bam  as  I  am?" 

(6)  "Is  It  not  a  fact  that,  while  you  were  In 
jail  after  you  had  been  convicted  of  burning  the 
bam  in  which  this  tobacco  was  stored  and  sen- 
tenced to  the  penitentiary  for  said  crime,  you 
stated  to  Bob  Wright  that  there  were  others 
just  as  guilty  as  you  were?" 

It  is  avowed  that,  U  the  appellee  B.  W. 
Wright  had  been  permitted  to  answer,  he 
would  have  answered  "Yes"  to  each  of  the 
questions, .  and  the  court's  refusal  to  allow 
him  to  answer  is  complained  of  as  prejudi- 
cial  error. 

The  first  question  relates  to  a  matter  not 
relevant  to  the  issues  in  the  case,  and  any 
answer  which  might  have  been  made  thereto 
was  properly  excluded.  An  answer  to  the 
third  question  was  also  properly  excluded, 
because  G.  R.  Allen  was  not  a  party  to  the 
suit,  and  the  question  does  not  indicate  what 
or  who  it  was  that  G.  R.  Allen  wanted  pro- 
tected, and  the  appellees  could  not  be  affect- 
ed by  his  statements.  From  an  affirmative 
answer  to  the  second,  fourth,  and  fifth  ques- 
tions It  might  be  Inferred  that  Wright  him- 
self was  guilty  of  burning  the  bam,  although 
the  admission  that  he  used  the  language 
there  inquired  about  would  not  bQ  an  une- 
quivocal admission  of  guilt,  nie  Issue  was 
whether  or  not  the  appellees,  or  either  of 
them,  bumed  the  bam,  and,  Wright  having 
testified  that  he  did  not  do  so,  an  affirmative 
answer  to  those  questions  would,  without  ex< 
planatlon,   have   been  contradictory  to  tlie 
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statemenfs  made  In  his  direct  examination, 
and  the  appellants  \rere  entitled  to  have  his 
answers  thereto  for  the  purpose  of  affecting 
his  credibility,  or,  if  he  denied  that  he  used 
the  language,  to  contradict  him  by  proving 
that  he  did  make  such  declarations.  Wright 
being  a  party  to  the  suit,  the  appellants  were 
entitled  to  prove  the  declarations  inquired 
about,  If  he  made  such,  as  evidence  in  chief, 
not  as  evidence  conducing  to  prove  that  any 
other  persons  were  guilty  of  burning  the 
bam,  but  that  Wright  had  done  so,  himself. 

[I]  Another  ground  for  a  reversal  insisted 
upon  is  the  misconduct  of  the  attorneys  for 
appellees  in  making  their  arguments  to  the 
jury.  The  bill  of  exceptions  shows  that, 
wliile  one  of  the  appellees'  attorneys  was  ad- 
dressing the  jury,  he  said : 

"After  this  red-headed  woman  (Mrs.  lillie 
Riley  Pearson)  testified,  and  after  I  went  to  my 
hotel,  I  saw  her  prancing  up  and  down  in  their 
ofllce  (pointing  to  the  table  where  attorneys  for 
def^idant  sat)  with  her  handkerchief  to  her 
eyes." 

The  witness  Lillie  Riley  Pearson  had  testi- 
fied upon  the  trial  that  she  was  at  the  house 
of  Lee  Perkins  shortly  before  the  burning  of 
the  tobacco,  and  that  B.  W.  Wright  came 
there,  and  he  and  Perkins  discussed  the  de- 
cline in  the  price  of  tobacco,  and  Wright  re- 
quested Perkins  to  assist  him  in .  the  burning 
of  his  bam  so  tliat  he  could  collect  the  Insur- 
.anoe.  There  was  nothing  in  the  record  to 
support  the  statement  of  Via.  It  was  testi- 
mony given  by  him  to  the  jnry  after  the  con- 
clnsiMi  ot  the  legal  evidence  in  the  case, 
without  bdng  under  oath  as  a  witness,  and 
when  there  was  no  opportunity  for  a  cross- 
examination.  It  could  have  no  meaning,  ex- 
cept to  Impeach  the  testimony  of  the  witness, 
by  impressing  upon  the  jurors  that  she  was 
acting  under  some  character  of  duress  impos- 
ed upon  her  by  the  attorneys  for  appellants 
or  some  one  else.  Although  the  statement 
was  objected  to,  the  court  Ignored  the  ob- 
jection, and  failed  to  admonish  either  the  at- 
torney or  the  jury  In  regard  to  it 

Another  of  appellees'  attorneys.  In  address- 
ing the  jnry,  said: 

"That  fellow  Peel,  (speaking  of  J.  J.  Peel,  as- 
BiBtant  fire  marshal)  bag  bought  and  by  intimida- 
tion procured  these  witnesses  for  the  defendant 
(speaKing  of  Lee  Perkins,  Lillie  RUey  Pearson, 
and  WiUiam  Qambel)." 

There  was  nothing  In  the  record  to  support 
this  declaration.  If  the  jury  was  impressed 
by  it  and  believed  It,  it  could  have  no  other 
result  than  to  cause  the  jury  to  discard  the 
testimony  of  the  witnesses  referred  to  In 
making  Its  verdict,  and  to  discredit  the  wit- 
nesses for  the  appellant  generally.  The  state- 
ment by  the  attorney  was  objected  to  at  the 
time,  but  the  court  ignored  the  objection. 
When  attorneys,  in  the  argument  of  a  case 
before  a  jury,  make  statements  declaring 
things  to  be  facts  which  the  record  does  not 
support,  either  directly  or  Inferentlally,  and 
wlilcfa  are  calculated  to  Improperly  influence 
die  Jury  in  its  finding,  there  Is  nothing  to  be 


done  except  to  set  aside  the  verdict  in  their 
favor,  and  to  Impose  the  burden  of  another 
trial  upon  their  clients.  The  statements  ot 
the  counsel  for  aiq;)ellees  above  set  out  were 
calculated  to  Improperly  influence  the  jury, 
and  were  prejudicial.  Oweasboro  Shovel  & 
Tool  Co:  V.  Moore,  164  Ky.  431,  157  S.  W, 
1121. 

[7]  The  second  and  sixth  grounds  upon 
which  a  reversal  Is  sought  we  will  consider 
together,  as  both  relate  to  the  misconduct 
of  the  jury  and  some  of  the  counsel  of  ap- 
pellees with  relation  to  the  jury.  These 
grounds  are  supported  by  affidavits,  and  no 
counter  afBdavlts  are  filed  which  contradict 
any  of  the  statements  made.  The  court  plac- 
ed the  jury  vriio  heard  this  case  In  the  cus- 
tody of  an  officer.  It  seems  that  there  are 
no  provisions  of  the  Civil  Code  which  con- 
fer authority  upon  the  court  to  place  a  jury 
in  a  civil  case  in  the  custody  of  an  officer 
and  to  require  the  Jury  to  remain  together 
until  after  the  case  has  finally  been  sub- 
mitted to  It,  hnt  In  Smith's  Adm'x  ▼.  Mlddles- 
boro  Electric  Co.,  164  Ky.  46,  1T4  S.  W.  778, 
it  was  said  that,  if  the  court  has  the  inherent 
right  to  require  the  jurymen  In  a  dvU  case 
to  remain  together  during  the  trial  of  the 
case  and  before  Its  final  submission,  it  must 
be  considered  to  be  a  matter  within  the 
sound  discretion  of  the  court  and  in  further- 
ance  of  justice,  and  it  must  be  left  in  such 
cases  to  the  sound  discretion  of  the  trial 
court  to  determine  whether  any  violation  of 
its  order  in  reference  to  the  jurors  remain- 
ing together  is  prejudicial  to  the  substantial 
rights  of  the  parties.  There  does  not  seem 
to  have  been  any  substantial  violation  of  the 
court's  order  to  remain  together  on  the  part 
of  the  jury,  but  the  officer  having  the  jurj; 
in  charge  seems  to  have  left  the  presence  of 
the  jury,  at  least  upon  one  occasion,  when  be 
went  to  the  room  of  appellees'  attorney  J. 
D.  Via  to  procure  whisky  for  the  jury,  and 
on  another  occasion  to  get  a  drink  for  him- 
self. The  uncontradicted  statements  in  the 
affidavits  show  that  frequently  while  the  jury 
were  hearing  the  case,  and  during  recesfws 
when  It  would  be  at  the  hotel  where  It  was 
kept  and  where  Mr.  Via,  one  of  the  attorneys 
for  the  appellees,  boarded,  that  Via  was  fre- 
quently seen  to  call  a  juryman  from  the 
others  to  a  distance  of  10  or  15  feet,  and 
there  engage  in  a  conversation  with  the  juror, 
which  could  not  be  heard  by  the  affiants; 
that  O.  B.  Allen,  the  father  of  appellee  V.  K. 
Allen,  and  another  who  was  an  attorney  for 
appellee  in  the  case,  were  from  time  to  time 
during  the  trial  seen  mixing  freely  and  con- 
versing with  the  different  jurors;  that  Mr. 
Via  took  an  officer  In  charge  of  the  jury 
to  his  room  and  gave  him  a  drink  of  whisky ; 
that  on  one  occasion,  in  the  lobby  of  the 
hotel,  two  of  the  jurymen  requested  Mr.  Via 
to  give  them  whisky,  and  requested  the  of- 
ficer to  allow  them  to  go  with  Via  to  his 
room  to  get  whisky;  that  afterward,  at  the 
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reqneat  of  several  Jw^ymen,  the  ofScer  In 
charge  want  to  Via's  room  and  bore  to  him 
the  request  of  the  Jurymen  to  send  them 
whisky ;  that  Via  said  that  he  did  not  hare 
the  whisky  then,  but  would  have  it  later, 
and  showed  him  a  drawer  in  which  be  would 
find  it,  and  In  a  few  minutes  the  officer  re- 
turned to  Vla's  rocan  and  found  In  the  drawer 
a  quart  bottle  which  was  filled  a  little  over 
one-lialf  with  whisky,  and  which  he  took 
to  the  jury,  and  the  Jurymen  drank  it  upon 
that  night  before  retiring  and  on  the  next 
morning.  The  mere  fact  that  Jurymen  liave 
used  intoxicating  liquor  during  a  trial,  but 
not  to  such  an  extent  as  to  be  under  its  in- 
fluence whUe  hearing  the  testimony  or  con- 
sidering of  the  verdict,  has  never  been  held  a 
sufficient  ground  upon  which  to  set  aside  the 
verdict  of  the  Jury.  Gordon  v.  L.,  St.  L.  & 
G.  By.  Co.,  29  S.  W.  321,  16  Ky.  Law  Rep. 
713;  Smith's  Adm'x  v.  Mlddlesboro  Electric 
Co.,  164  Ky.  46,  174  S.  W.  773;  Perry  v. 
Bailey,  12  Kan.  539.  Whether  any  improper 
influences  were  brought  to  bear  upon  the 
Jury,  or  whether  hy  the  actions  and  conduct 
detailed  in  the  affidavits  anything  improper 
or  wrong  occurred  or  was  intended,  cannot 
be  knowji  either  on  the  part  of  the  Jurymen 
or  Mr.  Via,  but  the  facts  and  circumstances, 
none  of  which  are  denied  or  explained,  in- 
dicate a  purpose  and  attempt  to  practice  up- 
on the  Jury  for  the  benefit  of  appellees'  cause. 

In  29  Gyc.  803,  it  is  said: 

"It  is  generally  ground  for  a  new  trial  that 
members  of  a  jury  were  entertained  or  treated 
during  the  trial  by  the  successful  party,  or  by 
hig  attorneys  or  agents,  and  especially  that  a 


iaror  or  jurors  were  furnished  with  intozlcatine 
liqaors  by  or  on  account  of  such  party.  It  need 
not  be  shown  that  the  offending  person  understood 
the  impropriety  of  his  act,  or  tliat  any  juror 
was  actually  influenced  thereby." 

Here  an  attorney  for  the  appellees,  whom 
we  must  presume  had  knowledge  of  the  fact 
that  the  Jury  were  put  in  charge  of  an  of- 
ficer and  directed  to  remain  together  for  the 
purpose  of  preventing  improper  Influences 
reaching  them,  invites  the  officer  to  leave 
the  presence  of  the  Jury  and  go  with  him 
to  his  room,  upon  one  occasion  at  least,  and 
then  engages  in  plucking  different  members 
of  the  Jury  away  from  their  fellows  and  en- 
gages  them  In  conversations  which  cannot 
be  heard  by  persons  10  or  16  feet  away,  and 
in  treating  them  with  whisky,  although  at 
their  solicitation. 

In  Oottle  V.  CotUe,  6  Greenl.  (Me.)  140,  19 
Am.  Dec.  200,  the  court  said: 

"It  is  insisted  that  the  puror  was  not,  in  fact, 
influenced,  and  that  justice  has  been  done  be- 
tween the  parties.  It  may  be  so ;  but  it  may  be 
useful  to  the  par^  to  learn  (hat  a  good  cause 
may  be  injured,  but  cannot  be  promoted,  by 
conduct  of  this  sort,  and  to  the  public  generally, 
to  know  that  it  will  l>e  tolerated  la  no  case  what- 
ever." 

The  affidavit  of  X  B.  Johnson,  one  ot  the 
Jurors,  is  not  considered  by  us.  Steel's  Helra 
V.  Logan,  3  A.  K.  Marsh.  397;  Allard  y. 
Smith,  2  Mete.  297;  Lucas  v.  Cannon,  13 
Bush,  6S0;  Doran  v.  Shaw,  3  T.  B.  Mon. 
415. 

For  the  reaaons  indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 
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SliOTHOWim  T.  OliABK.     (No.  11410.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Feb.  1,  1915.     Rehearing  Denied  Feb.  27, 

1915.     Writ  of  Certiorari  Denied  by 

Supreme  Court  May  3,  1915.) 

1  Mabteb  and  Sebvant  «=s>302— Injubiks  to 

TlllBD   PKKSON— SCOPK  OF  EMPLOYMENT. 

Where  defendant,  after  beine  driven  to 
church  by  his  chanffenr,  directed  tae  chauffeur 
to  go  to  a  building  west  frosa  the  church  and 
get  his  son  and  then  return  to  the  church  to 
take  defendant  home,  but  instead  the  chauffeur 
went  east  to  collect  a  debt  owing  to  him,  and 
in  returning  the  machine  injured  plaintiff,  de- 
fendant could  not  escape  liability  on  the  ground 
that  the  chauffeur  was  not  within  the  scope  of 
his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1217-1221,  1225-1229; 
Dec.  I^.  «=9302.1 

2.  MAerTEB  and   Sebtai^t  «=>305  —  Injitbieb 
TO  Thibd  Person— Scope  of  Employment. 

Mere  orders  to  the  servant  will  not  absolve 
the  master  from  liability  for  the  servant's  acts, 
the  question  bein^  whether  the  servant  was  en- 
gaged in  performing  services  for  the  master  at 
the  time  of  the  injury,  which  is  determined  by 
the  behavior,  though  contrary  to  orders. 

pU.  Note.— For  other  cases,  see  Master  and 
SerranL  Cent  Dig.  {{  1223,  1224;  Dec.  Dig. 
«=3305.J 

3.  Masttkb  ahd  Sbbvamt  ^=>301  —  Injttbieb 
TO  Thibd  Pxbson — Liability  of  Mabteb. 

Where  defendant's  chauffeur  let  another 
person  whom  he  had  invited  to  ride  with  him 
take  the  wheel,  he  remaining  on  the  seat  beside 
tLim,  such  other  person's  acts  were  the  acts  of 
the  servant  for  which  the  defendant  was  liable. 
[Ed.  Note. — For  other  cases,  sec  Master  and 
Servant,  Cent  Dig.  §f  1210-1216;  Dec  Dig. 
«=»301J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  T.  J.  Seehorn,  Judge. 

Action  by  Lewis  Slotbower  against  Edgar 
W.  Clark.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Hadley,  Cooi)er  ft  Neel,  of  Kansas  City, 
for  appellant  Sebree,  Conrad  ft  Wendorff, 
of  Kanfws  City,  for  resiwndent 

BIXISON,  P.  J.  Plaintiffs  action  Is  for 
personal  injury  received  In  a  collision  be- 
tween a  hearse  on  which  h  ewas  riding  and 
defendant's  automoblla  The  judgment  In 
tbe  trial  court  was  for  plaintiff. 

It- appears  that  defendant  bad  a  chauffeur 
In  his .  employ  who  drove  the  machine  for 
bim.  That  on  Sunday  morning  the  chauf- 
feur drove  him  and  bis  wife  to  church  near 
Tenth  and  Harrison  streets,  Kansas  City, 
Ma,  arriving  there  at  11  o'clock.  Before  go- 
ing Into  tbe  church  defendant  directed  the 
chauffenr  to  go  to  the  "Commerce  Building," 
about  nine  blocks  west  from  the  church,  and 
get  bia  son,  then  return  back  by  the  church 
and  wait  to  take  them  home.  Instead  of 
performing  these  services  directly,  the  chauf- 
feur went  a  distance  of  six  blocks  east  and 
five  blocks  south  of  the  church  to  collect  a 
debt  owing  to  him  by  a  man  named  Sweeny. 
In  doing  tbis  be  was  practically  going  In  an 


opposite  direction  from  tbe  Commerce  Build- 
ing. Be  collected  what  was  due  him,  and 
Invited  Sweeny  in  the  machine  to  ride  on  the 
seat  beside  him,  and  started  for  tbe  Com- 
merce BuUdlng,  where  he  was  to  get  defend- 
ant's son.  Sweeny  asked  the  chauffenr  to 
let  him  drive  the  machine,  and  the  chauffeur 
did  so  by  ezchangliig  seats  and  letting  him 
take  charge  of  the  steering  wheel.  On  the 
way  tbe  machine  collided  with  a  hearse  at 
Fourteenth  and  Paseo  streets,  whereby  plain- 
tiff was  Injured. 

There  was  ample  evidence  to  take  the  case 
to  the  jury  on  the  question  of  negligence  on 
the  part  of  the  driver  of  defendant's  maclilne 
In  colliding  with  the  hearse,  unless  It  lA 
that  the  driver,  at  the  time  of  tbe  collision, 
was  Sweeny,  and  that  defendant  would  not 
be  liable  for  his  conduct,  a  phase  of  the  case 
we  will  refer  to  again. 

[1,2]  We  will  therefore  pass  to  tbe  Im- 
portant question  whether  the  chauffeur  was 
engaged  in  the  line  of  bis  employment  In  de- 
fendant's service  at  the  time  the  injury  was 
Inflicted  upon  plaintiff.  First,  we  have  testi- 
mony in  defendant's  behalf  that  the  chauf- 
feur had  orders  from  him  to  run  tbe  ma- 
chine carefully,  and  not  to  allow  any  one  else 
to  operate  It  We  will  assume  this  to  be  a 
fact,  but  state  tbe  law  that  mere  orders  to 
the  servant  will  not  absolve  the  master  from 
liability  for  the  servant's  acts.  If  it  did,  it 
would  be  a  simple  process  for  employers  to 
rid  themselves  of  all  responsibility  for  the 
conduct  of  their  agents.  Tbe  question  Is  not 
what  orders  did  tbe  master  give  as  to  his 
conduct  but  whether  the  servant  was  en- 
gaged In  performing  service  for  him  at  the 
time  of  the  Injury,  and  this  is  determined, 
not  by  his  orders  for  behavior,  but  by  the  be- 
havior Itself,  even  though  contrary  to  orders. 
Whimster  v.  Holmes,  177  Mo.  App.  130,  134, 
135,  164  S.  W.  236.  In  that  case  the  chauf- 
feur, by  authority  of  the  owner,  had  taken 
an  automobile  to  a  public  garage  to  be  in- 
spected, and  was  returning  home  to  put  up 
the  machine  when  he  discovered  be  had  lost 
tbe  keys  to  the  machine  and  bis  master's 
private  garage,  and,  thinking  be  may  have 
left  them  at  the  public  garage,  turned  l>ack 
to  go  there  and  search  for  them.  On  his 
way,  he  Injured  a  pedestrian,  and  we  held  he 
was  prosecuting  his  employment  In  his  mas- 
ter's service.  We  refer  to  that  case  for  the 
reasons  and  authorities  supporting  oar  pres- 
ent conclusion  that  defendant's  chauffeur 
was  In  the  course  of  his  employment,  as  de- 
fendant's servant,  when  be  collided  with 
plaintiff.  His  particular  service  was  to  go 
after  defendant's  son  and  bring  him  by  the 
church,  there  to  await  defendants  coming 
from  the  church  and  then  to  take  them  home. 
In  going  after  tbe  son  he  went  out  of  bis 
way  to  perform  a  service  for  himself  In  col- 
lecting a  debt  In  the  Whimster  Case,  at 
page  138  of  177  Mo.  App.,  at  page  239  of 
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104  8.  W..  we  qnoted  the  following  from 
Ritchie  T.  Waller,  63  Ckmn.  ltS5,  28  AtL  29, 
27  li.  B.  A.  161.  38  Am.  St  Rep.  361: 

"  'In  cases  of  deviation  the  authorities  are 
clearly  to  the  effect  that  a  mere  departure  by 
the  servant  from  the  strict  coarse  of  his  dutjr, 
even  for  a  purpose  of  his  own,  will  not,  in  ana 
of  itself,  be  such  a  departure  from  the  master's 
business  as  to  relieve  him  of  responsibility.' 
And  if  the  servant  in  going  extra  viam  is  really 
engaged  in  the  execution  of  his  master's  busi- 
ness within  the  scope  of  his  employment,  it  is 
Immaterial  that  he  joined  with  this  some  pri< 
Tate  business  or  purpose  of  his  own.  Thus  in 
Patten  v.  Rea,  2  Common  Bench  (N.  S.)  605, 
the  servant  started  out  on  business  of  the  mas- 
ter, and  also  to  see  a  doctor  on  his  own  ac- 
count. While  on  his  way  to  see  the  doctor  he 
negligently  drove  against  a  horse  and  killed  it, 
and  the  master  was  held  responsible." 

Tliere  is  this  apt  statement  in  an  Eng- 
lish case  qnoted  with  approval  In  Garretzen 
T.  Duenckel,  60  Mo.  loc.  dt  108, 11  Am.  Rep. 
405: 

"When  a  servant  guitt  light  of  the  object  for 
which  he  is  employed,  and,  icithnut  having  tn 
viete  his  master's  orders,  pursues  that  which  his 
own  malice  suggests,  he  no  longer  acts  in  pur- 
suance of  the  authority  given  him."  (Italics 
ours.) 

If  we  Insert  the  word  "business"  In  place 
of  "malice,"  we  connect  the  statement  di- 
rectly with  the  present  question.  Now  in 
this  case,  the  chauffeur  had  not  "quit  sight" 
of  defendant's  business  and,  "without  having 
in  view"  his  orders,  gone  off  on  business  of 
bis  own.  He  had  defendant's  directions  In 
mind  all  the  while  and  was  executing  them, 
only  going  a  roundabout  way  to  do  so.  Cer- 
tainly, when  be  was  on  bis  return,  on  bis 
way  to  the  (Commerce  Building,  as  be  was 
at  the  time  of  the  collision,  be  bad  bis  orders 
In  view  and  was  performing  them.  He  was 
in  the  very  act  of  going  after  defendant's 
son.  If  be  was  not  in  defendant's  service 
then,  it  has  not  been  suggested  how  close 
he  should  have  gotten  to  the  Commerce 
Building  before  be  would  have  been  consid- 
ered in  such  service. 

[3]  But  it  is  Insisted  that  at  the  time  of 
the  collision  Sweeny  was  running  the  ma- 
chine, the  chauffeur,  as  we  have  seen,  having 
permitted  blm  to  take  charge  of  the  steering 
wheel,  be  sitting  beside  him.  At  the  trial 
the  parties  seemed  to  consider  It  was  neces- 
sary to  show  that  at  the  time  of  the  colli- 
sion the  chauffeur  was  driving.  In  view  of 
the  evidence  we  think  that  Is  a  matter  of  no 


consequence  or  Importance.  When  the  cbanf- 
fenr  let  Sweeny  take  the  wheel,  he  remaining 
on  the  seat  be^de  him.  Sweeny's  acts,  practi- 
cally speaking,  were  his,  and  his  act  in  turn- 
ing the  wheel  over  to  Sweeny  was  the  act 
of  defendant,  for  it  was  done  in  tlie  defend- 
ant's service  and  while  carrying  out  the 
chauffeur's  employment.  It  was  not  the  act 
of  a  servant  abandoning  bis  master's  service 
and  turning  It  over  to  another.  In  James 
V.  Muehlebach,  84  Mo.  App.  612,  618,  we  said 
that: 

"If  a  servant  in  charge  of  his  master's  car* 
riage  should  take  a  stranger  with  him  into  the 
driver's  seat,  hand  him  the  reins  and  tell  him 
to  drive  at  a  run,  and  an  injury  happen  in  con- 
sequence of  the  speed,  the  master  must  answer 
for  the  damage,  for  the  negligence  was  that  of 
his  servant.  But  not  so  if  the  servant  bad  quit 
the  carriage  and  substituted  the  stranger  in  - 
charge,  generally,  in  his  stead,  without  the 
knowledge  of  the  master.  For  if  an  injury  hap- 
pen, it  is  not  the  act  of  the  servant  for  whom 
only  is  the  master  liable.  ^In  Booth  v.  Mister, 
7  Carr.  &  P.  66,  a  servant  in  charge  of  his  mas- 
ter's cart  gaveoyer  the  reins  to  one  in  the  cart 
with  him,  an  injury  happening  in  consequence 
of  the  negligent  driving,  the  master  was  made 
to  respond.  Lord  Abinger  said,  'As  the  defend- 
ant's servant  was  in  the  cart,  I  think  that  the 
reins  l>eing  held  by  another  man  makes  no  dif- 
ference.  It  was  the  same  as  if  the  servant  had 
held  them  himself.' " 

That  statement  of  the  law  la  supported  by 
Hollidge  V.  Duncan,  199  Mass.  121,  85  N.  El. 
186,  17  L.  B.  A.  (N.  S.)  982;  Oliyssen  ▼.  Ice 
Co.,  134  Iowa,  749,  112  N.  W.  177,  13  L.  B.  A. 
(N.  S.)  672;  Campbell  v.  Trimble,  75  Ter. 
270,  272,  12  S.  W.  863 :  Wellman  ▼.  Miner,  1» 
Misc.  Bep.  644,  44  N.  Y.  Supp.  417 ;  Bamberg 
V.  International  By.,  63  Misc.  Bep.  403,  103 
N.  Y.  Supp.  297;  Kllroy  v.  D.  &  H.  C.  Co., 
121  N.  Y.  22,  24  N.  B.  192;  Bk.  of  CJaL  v.  W. 
U.  Telegraph  Co.,  62  Cal.  280,  290. 

What  we  have  said  disposes  of  the  ques- 
tion as  to  the  propriety  of  the  court's  actions 
on  the  Instructions  refused  for  defendant. 
We  think  there  was  no  error  In  the  instance 
of  the  court's  ruling  on  objections  to  the 
evidence;  nor  was  there  any  error  on  the 
part  of  the  court  in  remarks  objected  to  as 
being  a  comment  on  the  evidence.  Nor  do 
we  think.  In  view  of  the  evidence,  that  the 
verdict  for  |2,500  was  excessive. 

We  have  not  discovered  any  error  Justify- 
ing our  Interference,  and  hence  we  affirm 
the  Judgment    All  concur. 
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HOIiLIS  et  al.  ▼.  MYERS  et  al.     (No.  6931.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Jnne  27,  1915.     Rehearing  Denied 

Oct.  14,  1915.) 

1  PuBuc  Lards  «s9l78— Saue  bt  Awabdec. 
Public  land  awarded  to  a  purchaser  in  ac- 
cordance with  the  statute  is  the  subject  of  sale. 
[Ed.  Note.— For  other  cases,  see  Public  Iiands, 
Cent.  Dig.  {{  679-582;   Dec.  Dig.  «s»178.] 

2.  PVBUO  LiAKDB  ®=s>178  —  C!ONVETANOKS  — 

Rights  of  Ohartee. 

While,  if  a  purchaser  of  public  land  from 
an  original  settler  who  has  not  completed  his 
payments  to  the  state  and  obtained  a  patent  de- 
sires to  have  himself  substituted  for  the  orig- 
inal purchaser  in  order  that  he  may  carry  out 
the  contract  with  the  state  and  have  the  patent 
issued  to  him,  he  must  file  his  transfer  m  the 
Ceneral  Land  Office,  his  failure  to  do  this  in 
no  way  affects  his  title  as  against  the  original 
purchaser,  and  if  such  original  purchaser  com- 
pletes the  contract  with  the  state  and  obtains 
the  patent,  the  legal  title  thus  obtained  inures 
to  the  benefit  of  his  vendee. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  67&-582;   Dec.  Dig.  <8=s>178.] 

3.  Public  IiANDs  <$s>178  —  CoNVKYANCitB  — 
Rights  or  Grantee. 

Where  an  original  settler  on  public  land 
who  had  not  completed  his  payments  and  ob- 
tained a  patent  conveyed  to  one  who  failed  to 
file  his  conveyance  in  the  General  Land  Office 
and  obtain  a  patent,  and  thereafter  conveyed 
to  another  party,  who  bought  with  full  knowl- 
edge of  the  first  conveyance,  such  subsequent 
grantee  obtained  no  higher  right  by  procuring 
the  issuance  of  a  patent  to  him  than  the  orig- 
inal settler  would  nave  obtained  had  he  obtain- 
ed a  patent  after  the  first  conveyance  by  him. 
[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent.  Dig.  Jf  579-682;  Dec.  Dig.  (3=> 
17a] 

Aiveal  from  District  Ck>iirt,  Newton  Coon- 
tr;    A.  E.  Davis,  JTudga 

Treqtess  to  try  title  by  R.  C.  Myers  and 
others  against  W.  D.  HoUls  and  another. 
Judgment  for  plaintlfls,  and  defendants  ap- 
peaL     Affirmed. 

Powell  &  Huffman,  of  Jasjper,  for  appel- 
lants. Garland  Smith,  of  Jasper,  and  John 
B.  Warren,  of  Honston,  for  appellees. 

PLEASANTS,  C.  J.  This  Is  an  action 
of  trespass  to  try  title  brought  by  R  C. 
Myers,  R.  G.  Conn,  J.  S.  Walker,  and  C. 
Byrnes  against  W.  D.  Hollis  and  H.  M. 
Blvlns.  Pleas  In  abatement  were  sustained 
to  the  causes  of  action  asserted  by  all  of 
tbe  plalntiOs  except  fhe  plaintlft  Myers, 
and  as  to  him  defendants  pleaded  not  guilty, 
and  that  they  were  Innocent  purchasers  for 
value  without  notice  of  plaintiff's  claim. 
The  cause  was  submitted  to  a  Jury  in  the 
court  below  upon  special  issues,  and  upon  a 
return  of  the  verdict  judgment  was  ren- 
dered tbereon  In  favor  of  plalntlfr  for  the 
land  claimed  by  Mm  and  against  the  de- 
fendants Hollls  and  Blvlns  and  the  sureties 
upon  a  replevy  bond  filed  by  defendants  for 
the  sum  of  fSOO,  the  rental  value  of  the 
property  as  found  by  the  Jury  for  the  time 


it  was  held  by  defendants  under  said  replevy 
bond. 

The  fticts  disclosed  by  the  record  are  as 
follows:  Tbe  land  in  controversy  is  a  part 
of  the  north  one-half  of  section  No.  6,  Hous- 
ton &  Texas  (Central  Railway  Company,  sur- 
vey In  Newton  county.  On  October  14,  1901, 
the  north  one-half  of  said  section  No.  6, 
containing  320  acres,  was  awarded  by  the 
Commissioner  of  the  General  Land  Office  to 
E.  H.  Blvlns  as  an  actual  settler.  Blvlns 
made  his  payment  and  executed  his  obliga- 
tion to  the  state  In  accordance  with  the 
terms  of  his  purchase  as  fixed  by  tbe  stat- 
ute. He  completed  his  terms  of  occupancy, 
and  on  October  3,  1900,  filed  In  the  General 
Land  Office  proof  of  his  occupancy  as  re- 
quired by  the  statute.  On  December  22, 
1904,  after  his  three  years'  occupancy  had 
been  completed,  he  and  his  wife  by  general 
warranty  deed  conveyed  20  acres  of  the  land 
to  W.  B.  Brown  for  a  cash  consideration  of 
$175.  Other  conveyances  by  deeds  of  general 
warranty  were  subsequently  made  by  Blvlns 
and  wife  of  different  portions  of  the  land 
to  several  different  parties.  Aiq)ellee  Myers, 
by  deeds  from  the  vendees  bf  Blvlns  and 
wife,  acquired  the  title  of  said  vendees.  The 
deeds  from  Blvlns  and  wife  and  the  deeds 
to  appellee  were  all  promptly  recorded  In 
tbe  deed  records  of  Newton  county,  and  ap- 
pellee took  possession  of  the  land  and  made 
valuable  Improvements  thereon.  None  of 
these  deeds,  however,  were  filed  In  the  General 
Land  Office,  and  no  steps  were  taken  by  ap- 
pellee, or  any  of  the  vendees  of  Blvlns  and 
wife,  under  whom  appellee  holds,  to  have 
themselves  substituted  for  the  original  pur- 
chaser, nor  to  obtain  a  patent  to  the  land. 
All  of  these  sales  were  made  and  deed  re- 
corded, and  appellee  was  In  possession  of  the 
land  prior  to  February  19,  1912,  on  which 
date  E.  H.  Blvlns,  the  original  awardee  of 
the  land  from  the  state,  conveyed  to  his 
father,  H.  M.  Bivins,  the  west  half  of  the 
northwest  one-fourth  of  section  No.  9,  there- 
by conveying  80  acres  of  the  said  section, 
which  Includes  the  land  In  controversy,  the 
consideration  recited  In  the  said  deed  being 
$100  and  other  valuable  considerations. 
This  deed  was  filed  for  'record  In  Newton 
county  and  afterwards  filed  In  the  General 
Land  Office  and  a  patent  was  Issued  by  the 
state  to  H.  M.  Blvlns,  assignee  of  E.  H.  Blv- 
lns, for  the  said  80  'acres  of  land,  the  date 
of  the  Issuance  of  the  patent  being  the  27th 
day  of  February,  1913.  On  the  17th  day  of 
March,  1913,  H.  M.  Blvlns,  the  father  of  E. 
H.  Bivins,  conveyed  20  acres  of  the  said  80 
acres  to  W.  D.  Hollls,  one  of  the  appellants, 
reciting  a  consideration  of  $500.  The  deed 
described  the  property  conveyed  as  bein^ 
one-half  Interest  in  the  north  one-half  of  an 
SO-aere,  tract  of  land,  known  as  the  west 
one-half  of  the  northwest  one-fourth  of  sec- 
tion No.  6,  and  further  recited  that: 
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"The  interest  that  is  intended  to  be  conveyed 
by  the  said  H.  M.  Bivins  is  what  is  known  as 
the  R.  C.  Myers  Co.  oil  or  artesian  wells  that 
is  now  on  the  above  described  property  and  it 
is  the  intent  of  this  conveyance  to  convey  only 
20  acres  of  land." 

Neiliier  of  the  appellants,  H.  M.  BItIds 
nor  W.  I>.  Hollls,  testified  In  this  case;  nor 
was  any  proof  offered  upon  the  pajrt  of  the 
appellants  of  the  payment  of  the  purdiase 
money  recited  in  the  deed  from  E.  H.  Blrlns 
to  his  father,  H.  M.  Bivins,  or  in  the  deed 
from  H.  M.  Bivins  to  the  appellant  W.  D. 
Hollis.  Nor  was  there  any  denial  upon  the 
part  of  appellants  H.  M.  Bivins  and  W.  D. 
Hollis  of  their  knowledge  that  the  land  in 
controversy  was  in  actual  possession  ol  vbe 
appellee  R.  C.  Myers ;  nor  did  they  deny  that 
they  knew  that  the  deeds  that  he  was  hold- 
ing nnder  were  on  record  in  Newton  coun- 
ty, Tex. 

The  appellee  proved  his  title  direct  from 
B.  H.  Bivins,  and  the  fact  that  his  deeds 
were  all  recorded  and  general  warranty 
deeds,  and  that  he  was  in  actual  possession 
of  the  property  in  controversy,  operating 
it  and  using  it  as  a  natatorium  at  the  time 
that  E.  H.  Bivins  attempted  to  convey  the 
land  to  his  father,  H.  M.  Bivins,  and  tbat 
the  appellants  knew  these  facts.  The  proof 
further  showedi  that  the  appellants  took 
forcible  possession  of  the  appellee's  property, 
or  his  natatorium.  Just  prior  to  the  filing  of 
this  suit,  and  that  upon  tbe  flllag  of  this 
suit  appellee  sued  out  a  writ  of  sequestra- 
tion and  sequestered  the  property,  and  the 
appellants  replevied  and  since  the  replevy 
have  been  in  the  possession  of  the  property. 

Appellants  present  various  assignments  of 
error  which  it  is  unnecessary  to  set  out  or 
discuss  in  detail. 

The  main  proposition  advanced  under  the 
assignments  and  relied  on  by  appellants  for 
a  reversal  of  the  Judgment  is  that  because 
appellee  and  his  vendors  failed  to  file  their 
deeds  in  the  General  Land  Office  and  have 
themselves  substituted  for  the  original  pur- 
chaser, they  acquired  no  right  or  title  in  the 
land  which  can  be  asserted  against  H.  M. 
Bivins,  who  after  his  purchase  from  B.  H. 
Bivins  had  himself  substituted  for  the  orig- 
inal purchaser,  paid  the  amount  due  the 
state,  and  obtained  a  patent  for  the  land, 
nor  against  Hollis,  the  vendee  of  H.  M.  Biv- 
ins, notwithstanding  both  Bivins  and  Hollis, 
at  the  time  of  their  respective  purchases,  had 
actual  knowledge  of  appellee's  possession 
and  claim  to  the  land. 

[1,  2]  There  is  no  merit  in  this  proposi- 
tion. The  title  acquired  by  a  purchaser  to 
whom  an  award  of  public  land  has  been 
made  In  accordance  with  the  provisions  of 
the  statute  will  support  an  action  of  tres- 
pass to  try  title,  and  it  goes  without  saying 
that  land  so  held  Is  the  subject  of  sale.  If 
the  purchaser  of  such  land  from  the  orig- 
inal settler  who  has  not  completed  his  pay- 
ments to  the  state  and  obtained  a  patent 


desires  to  have  himself  snbstituted  for  the 
original  purchaser  in  order  that  be  '  may 
carry  out  the  contract  with  the  state  and 
have  the  patent  issued  to  him,  he  is  re- 
quired by  tlie  statute  to  file  his  transfer  in 
the  Goieral  Land  Office,  but  his  failure  to 
do  this  in  no  way  affects  his  title  to  the  land 
as  against  the  original  purchaser,  and  if 
the  latter  completes  the  contract  with  the 
state  and  obtains  the  patent,  the  legal  title 
thus  obtained  by  him  inures  to  the  benefit 
of  his  vendee.  If  E.  H.  Bivins,  after  com- 
pleting his  term  of  occupancy,  had  paid  the 
balance  due  the  state  on  this  land  and  ob- 
tained the  patent  therefor,  he  would  have 
acquired  no  title  to  any  portion  of  the  land 
which  he  had  previously  conveyed,  and  the 
legal  title  evidenced  by  the  patent  would 
have  vested  in  those  to  whom  he  had  sold 
the  land. 

[3]  Appellants,  who  bought  with  full 
knowledge  of  appellee's  title,  obtained 
no  higher  right  by  the  issuance  of  the 
patent  to  H.  M.  Bivins  than  B.  H. 
Bivins  would  have  obtained  had  the  patent 
been  Issued  to  him.  The  books  are  full  of 
cases  in  which  possession  of  the  title  of  an 
awardee  of  school  lands,  who  had  not  com- 
pleted his  payments  to  the  state  and  ob- 
tained patent  therefor,  have  maintained  an 
action  of  trespass  and  recovered  on  such 
title.  In  the  case  of  Smith  v.  Coble,  39  Tex. 
Civ.  App.  243,  87  S.  W.  170,  it  is  expressly 
held  that  the  title  of  such  a  purchaser  is  not 
affected  by  his  failure  to  file  his  deed  in 
the  General  Land  Office.  It  seems  to  us  that 
this  is  so  obviously  true  tliat  citation  of 
authorities  is  unnecessary. 

All  of  the  assignments  presented  in  appel- 
lants' brl^  have  been  considered,  and  none 
of  them,  in  our  opinion,  can  be  sustained. 
We  think  tbat  upon  the  undisputed  evidence 
no  other  verdict  and  Judgment  oould  have 
been  properly  rendered.  It  follows  that  the 
Judgment  should  be  affirmed,  and  it  has  been 
so  ordered. 

Affirmed. 


LINDSAY  V.  VOGELSANG  et  aL    (No.  6980.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Jnne  18,  1915.     Rehearing  Denied  Oct 

7,  1915.) 

1.  Vendob  and  Pttkchaseb  «=»334— Rkmedt 
OF  PuRCRASEB— Mistake  —  Reoovebt  of 
Payubnts. 

Interest  paid  on  the  excess  of  purchase- 
money  notes,  due  to  a  mistake  in  acreage,  was 
recoverable. 

(Rd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Coib  Dig.  {§  95»-980;  Dec.  Dig. 
<S=>334.] 

2.  LuuTATion  OF  Actions  ®=»37— Statutb 
Applicablb— Mistake— Action   to   Recov- 

XB. 

An  action  to  recover  the  amount  of  inter- 
est paid  to  defendants  on  notes  throngh  mis- 
take of  the  parties  as  to  the  amount  due  which 
defendants  had  refused  to  repay,  all  of  which 
was  paid  or  delivered  to  defendants  within  two 
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yean  before  the  commenceoient  of  rait,  was 
not  barred  by  the  two-year  statute  of  limita- 
tions. 

[EH.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  §§  182-186,  477;  Dec. 
Dig.  «s»37.] 

Appeal  from  Matagorda  County  Court;  R. 
B.  Lewis,  Judge. 

Action  by  D.  A.  Lindsay  against  N.  M. 
Vogelsang  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
and  Judgment  rendered  for  plaintUt. 

Unn  &  Austin,  of  Bay  City,  for  appellant. 

LANE,  J.  This  suit  was  originally  brought 
by  appellant  Lindsay  against  appellees  Vo- 
gelsang and  Harty,  in  the  Justice's  court  of 
precinct  No.  1,  'Matagorda  county,  on  the 
4th  day  of  May,  1914,  to  recover  two  sums 
of  money  aggregating  $123.48,  paid  by  plain- 
tUT  to  def^idants  by  the  mutual  mistake 
of  all  parties,  and  which  sum  of  money  was 
not  in  fact  due  by  plaintiff  to  defendants. 
These  two  sums,  $61.74  each,  were  paid  by 
platntlffs  to  defendant  on  the  6th  day  of 
November,  1912,  and  the  6th  day  of  Novem- 
ber, 1913,  respectively.  Appellant  D.  A 
Undsay  recovered  Judgment  in  said  Justice 
comt  for  the  full  amount  sued  for,  and  ap- 
pdlees  Vogelsang  and  Harty  appealed  from 
this  Judgment  to  the  county  court  of  said 
Matagorda  county.  In  the  county  court  ap- 
peUees  pleaded:  First,  the  statute  of  11m- 
itatimis  of  two  years,  in  bar  of  appellant's 
right  to  recover ;  and,  second,  that  awellant 
tix  a  valoable  consideration  had  settled  the 
matters  in  controversy,  and  therefore  was 
eatt^^ied  to  recover  in  this  action.  The  case 
was  tried  de  novo  in  the  county  court  before 
the  court  without  a  Jury,  and  Judgment  was 
there  rendered  for  the  appellees  Vogelsang 
and  Harty.  From  this  judgment  Lindsay 
has  appealed  to  this  court. 

At  the  request  of  appellant  lindsay,  the 
trial  court  prepared  and  filed  his  findings 
of  fact  and  conclusions  of  law.  There  is  no 
statement  of  facts  with  the  record,  and  we 
must  therefore  resort  to  the  fact  findings  of 
the  trial  court  to  ascertain  the  facts  shown 
at  the  trial. 

The  trial  court  finds  that  appellees  Vogel- 
sang and  Harty  oa  the  6th  day  of  Novem- 
ber, 1911,  sold  to  appellant  Lindsay  and  one 
J.  W.  May  by  general  warranty  deed  a 
tract  of  land  supposed  by  all  the  parties  to 
the  transaction  to  contain  198.92  acres,  at 
J40  per  acre,  and  that  in  part  payment  there- 
for Lindsay  and  May  executed  ten  promis- 
sory notes  upon  which  interest  was  to  be 
paid  annually  thereafter  on  the  6th  day  of 
>ioTember  of  each  year  until  all  notes 
were  paid ;  that  after  Lindsay  and  May  bad 
paid  two  installments  of  interest,  to  wit,  on 
the  6th  day  of  November,  1912,  and  the  eth 


day  of  November,  1913,  It  was  discovered 
by  all  the  parties  that  the  land  sold  con- 
tained only  176.14  acres,  22.05  acres  short 
of  the  number  of  acres  conveyed,  and  that 
by  reason  of  this  shortage  In  acreage  Lind- 
say and  'May  had  executed  and  delivered 
their  notes  to  appellees  for  $882  in  excess 
of  what  they  owed  appellees;  that,  by  rea- 
son of  this  mutual  mistake  on  the  part  of 
all  the  parties  to  the  transaction,  lindsay 
and  May  had  paid  interest  on  said  $882  in 
the  sum  of  $123.48,  the  amount  sued  for; 
that  after  this  shortage  in  acreage  was  dis- 
covered, and  after  said  interest  had  been 
paid,  appellees  credited  Lindsay  and  May's 
notes,  which  were  still  unpaid,  vrith  $882, 
but  refused  to  refund  the  interest  paid  on 
the  same  for  the  two  years  from  November 
6,  1911,  to  November  6,  1913;  that  May 
transferred  aU  interest  he  had  in  the  mat- 
ter in  controversy  to  Lindsay;  that  Lindsay 
brought  this  suit  on  May  4,  1914. 

Upon  the  foregoing  fact  findings  the  trial 
court  filed  his  conclusions  of  law  as  follows : 

"I  conclude  as  a  matter  of  law  that  the 
plaintiiFs  cause  of  action  for  the  sum  of 
$123.48  paid  as  interest  upon  the  notes  execut- 
ed on  November  6,  1911,  as  purchase  money 
for  the  land  conveyed  to  him  on  said  date  by 
the  defendants  by  their  deed  of  said  date,  is 
barred  by  the  statute  of  limitation  of  two  years, 
which  is  pleaded  in  this  acticm;  and  that  the 
two-year  statute,  rather  than  the  four-year 
statute,  applies  to  the  claim  sued  on ;  and  that 
judgment  he  rendered  for  the  defendants 
asainst  plaintiff  under  said  statute  oil  limita- 
tion." 

It  Is  seen  from  the  foregoing  conclusion 
of  law  found  by  the  trial  court  that  he  based 
the  judgment  rendered  solely  upon  ttifi  er- 
roneous conclusion  that  the  facts  found 
showed  that  the  cause  of  action  pleaded  toy 
appellant  was  barred  by  the  statute  of  lim- 
itation of  two  years. 

[1 , 2]  Without  qieculatlng  as  to  the  the- 
ory ui)on  which  the  trial  court  reached  such 
conclusion,  we  find  that  appellant's  cause 
of  action  was  for  the  recovery  of  $123.48 
paid  to  and  received  by  appellees  through 
mutual  mistake  of  both  parties  and  which 
appellees  refuse  to  repay  to  appellant;  that 
no  iMirt  of  same  was  paid  or  delivered  to 
appellees  for  a  term  of  more  than  two  years 
prior  to  the  Institution  of  appellant's  suit  on 
May  4,  1914,  and  therefore  the  court  erred 
In  rendering  judgment  for  appellees  and  In 
not  rendering  judgment  for  appellant  for  the 
amount  sued  for.  Wherefore  the  Judgment 
of  the  court  below  is  reversed,  and  judgment 
Is  here  rendered  for  appellant  for  $123.48, 
together  with  6  per  cent  Interest  per  annum 
on  $61.74  from  the  6tb  day  of  November, 
1912,  and  6  per  cent  interest  per  annum 
on  the  remaining  $61.74  from  the  6th  day 
day  of  November,  1913,  until  said  judgment 
is  paid. 

Reversed  and  rendered. 
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DAVIS  ▼.  PAYNE.     (No.  800.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  6,  1915.     Rehearing  Denied 

Oct.  9,  1915.) 

1.  ScHooiA  AND  School  Distbicts  «=>106  — 
Annexation  —  Taxation  —  Constitution- 
al PBOviaroNS. 

Const,  art.  7,  {  3,  authorizes  an  ad  valor- 
em tax  on  property  within  a  school  district  at 
a  certain  rate  provided  that  two-thirds  of  its 
qualified  voters  shall  vote  such  tax.  The  whole 
territory  of  a  common  school  district,  which 
had  previously  voted  a  special  school  tax  of  20 
cents  on  each  $100,  was  annexed,  by  Acts  29th 
Leg.  c.  124,  §  148,  to  an  independent  school 
district  subsequently  organized  within  its  ter- 
ritory and  which  bad  previously  voted  a  special 
school  tax  of  50  cents  on  $100.  Held,  that  the 
merger  did  not  destroy  the  special  tax  previous- 
ly voted  by  the  common  school  district,  and 
uat  the  new  district  might  collect  the  2(>-cent 
tax  applicable  to  land  situated  in  the  common 
school  district  before  the  merger. 

[Ed.  Note.— BV)r  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {{  149,  248-252; 
Dec.  Dig.  <S=3l06.] 

2.  Statdtes  <S=>212  —  Constructiow  —  Pbe- 
suMPTiON  Against  Asscbditt. 

The  presumption  against  absurd  conse- 
quences of  legislation  is  no  more  than  the  pre- 
sumption that  the  legislators  are  gifted  with  or- 
dinary common  sense,  and  applies  only  where 
there  is  room  for  construction  by  reason  of  the 
obscurity  or  ambiguity  of  a  law. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  289;    Dec.  Dig.  «=»212.] 

S.  Statutes  «=>181—Con8tbuctiok— Incon- 
venience. 

He  argument  of  inconvenience  results 
where  the  language  of  the  law  is  not  clear,  ei- 
ther express  or  implied,  and  extends  to  Con- 
stitutions and  statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ig  259,  263;   l>ee.  IMg.  «8=»181.] 

4.  ScnooLS  AND  School  Distbicts  4=9106— 
Taxation — ^Injunction — Pabtieb. 

In  a  suit  by  the  owner  of  lands  liable  to 
a  special  school  tax  of  20  cents,  voted  by  a 
common  school  district  after  its  annexation  to 
an  independent  school  district  subsequently  or- 
ganized within  the  same  territory,  to  enjoin 
the  collection  of  a  60-cent  tax  voted  by  inde- 
pendent district  previous  to  annexation,  the  in- 
dependent school  district  itself  was  a  n'eceseary 
party. 

[Ed.  Note,— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  149,  248-252; 
Dec.  Dig.  ©=106.] 

Appeal  from  District  Court,  Montague 
(bounty;   O.  F.  Spencer,  Jndga 

Action  for  injunction  by  A.  M.  Davis 
against  H.  H.  Payne,  ex  officio  assessor  and 
collector  of  St.  Jo,  Texas.  Judgment  for 
plaintiff  in  part  and  for  defendant  In  part, 
and  plaintiff  appeals.    Affirmed. 

A.  L.  Scott,  of  St  Jo,  and  W.  W.  Alcom, 
of  Montague,  for  appellant.  T.  H.  Tar- 
brough,  of  St.  Jo,  and  W.  W.  C^k,  of  Mon- 
tague, for  appellee. 

HENDRICKS,  J.  On  the  7th  day  of  April, 
A.  D.  1891,  the  city  of  St.  Jo,  Montague 
county,  Tex.,  became  an  Independent  school 
district,  by  an  election  held  for  that  purpose. 
Thereafter,  on  the  14th  day  of  June,  A.  D. 


1910,  the  quallfled  Toters  of  the  Independrait 
school  district  voted  a  special  tax,  not  to 
exceed  50  cents  on  the  $100  valuation  of  all 
property  situated  within  said  district. 

At  the  time  of  the  formation  of  the  St  Jo 
independent  school  district,  there  was  situ- 
ated, adjoining  and  around  the  independent 
school  district,  a  common  school  district  No. 
6,  of  Montague  county,  Tex.;  and  some  time 
prior  to  the  1st  day  of  April,  1912,  certain 
quallfled  voters  of  said  common  school  dis- 
trict residing  within  that  territory,  pre- 
sented to  the  board  of  trustees  of  the  St  Jo 
independent  school  district  a  petition,  solicit- 
ing the  annexation  of  the  territory  embraced 
within  the  bonnds  of  the  common  school  dis- 
trict to  the  said  Independent  school  district 
This  petition,  upon  the  date  mentioned,  by 
ordinance  of  the  dty  council  of  the  city  of 
St  Jo,  was  adopted,  and  the  limits  of  the  St. 
Jo  independent  school  district  were,  by  vir- 
tue of  chapter  124,  %  148,  Acts  of  the  29th 
Legislature,  extended  so  as  to  comprehend 
the  territory  of  the  common  school  district 
within  the  bounds  of  the  independent  school 
district  for  school  purposes  only. 

Prior  to  the  merger,  and  the  annexation 
to  the  Independent  school  district  the  com- 
mon school  district  had  voted,  and  there  was 
existent,  a  special  school  tax  of  20  cents  on 
the  $100  valuation;  and  subsequent  to  said 
merger  there  had  been  no  special  election 
for  the  creation  of  any  other  special  school 
tax  than  those  previously  mentioned — ^the 
60  cents  special  tax  previously  voted  by  the 
Independent  school  district  as  it  was  original- 
ly constituted,  and  the  special  tax  of  20 
cents  on  the  $100  valuation  previously  voted 
by  the  common  school  district  as  originally 
constituted. 

The  appellant.  A-  M.  Davis,  is  the  owner 
of  140  acres  of  land,  situated  within  the  add- 
ed territory,  annexed  to  the  independent 
school  district  and  for  the  purpose  of  pre- 
venting the  collection  of  the  60  cents  special 
school  tax,  originally  voted  by  the  old  in- 
dependent school  district,  he  applied  to  the 
district  judge  for  an  Injunction,  which  upon 
hearing  was  partially  granted  and  partially 
refused,  the  trial  judge  denying  the  injunc- 
tion as  to  20  cents  on  the  $100  valuation  but 
granting  the  same  as  to  30  cents;  and  the 
appellant  contends  that,  after  the  addition  of 
the  territory  in  the  common  school  district 
to  the  Independent  district  there  could  be  no 
collection  of  any  tax  whatever  upon  the 
property  In  the  additional  territory  unless  a 
new  election  was  held  and  a  special  school 
tax  was  voted  by  a  majority  of  the  quallfled 
tax  paying  voters  of  the  whole  district  vot- 
ing at  an  election  to  be  held  for  that  purpose, 
by  virtue  of  section  3,  art  7,  of  the  (3onstltu- 
tlon  adopted  September  24,  1009. 

It  is  clear  that  an  Independent  school  dis- 
trict, which  has  previously  voted  a  tax  for 
school  purposes,  cannot,  by  a  subsequent  ex- 
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tensimi  at  Its  Umltfl^  tnclndlng  additional 
territory,  acquire  the  right  to  levy  and  col- 
lect such  tax  on  the  property  In  the  annex- 
ed territory  without  another  election  by  the 
qnallfled  voters  of  the  whole  district,  as 
merged,  to  determine  the  tax.  The  Supreme 
Court,  In  the  case  of  Crabb  v.  Celeste  Inde- 
pendent School  District,  105  Tex.  195,  146  S. 
W.  528,  39  Lu  R.  A.  (N.  S.)  601,  Ann.  Cas. 
191 5B,  1146,  announced  the  doctrine  follow- 
ing the  holding  of  the  Court  of  Civil  Appeals 
of  the  Fifth  District,  in  the  case  Eagle  Lake 
T.  Lakeside  Sugar  Beflning  Co.,  144  S.  W. 
709,  construing  section  3,  art  7,  of  the  state 
Constitution,  before  the  amendment  of  1909, 
which,  however,  as  applicable  to  the  par- 
ticular question,  is  practically  the  same,  ex- 
cept that  the  old  article  provided  that  the 
special  tax  should  be  voted  by  two-thirds  of 
the  qualified  property  tax  paying  voters  of 
the  district,  instead  of  a  majority  of  such 
voters,  as  required  by  the  amendment.  The 
Supreme  Court  applied  the  familiar  rule 
that  where  a  power  is  expressly  given  by  the 
Constitution,  and  the  mode  of  its  exercise 
expressly  prescribed,  such  method  of  the  ex- 
ercise of  the  power  Is  exclusive;  but  does 
the  principle  of  the  cases  dted  apply  to  the 
status  of  case  presented  here? 

[1-1]  The  trial  Judge  evidently  attemi>ted 
to  enforce  20  cents  of  the  60-cent  levy,  upon 
the  theory  that  such  an  amount  is  a  legal 
tax  upon  the  property  in  the  added  territory, 
with  the  change  of  agency  under  the  law,  for 
the  purpose  of  collecting  the  same;  and  that 
said  tax  having  been  legally  voted  may  be 
enforced  by  the  new  agents  of  the  annexed 
territory  until  a  new  election  is  held  for  the 
collection  of  a  new  special  tax  for  school 
purposes.  Appellant's  argument  is,  if  we 
properly  interpret  the  same,  that  the  com- 
mon school  district  (the  territory  of  which 
was  added  to  the  independent  school  dis- 
trict) having  been  disorganized,  on  account 
of  all  the  property  in  that  district  being 
merged  in  the  other  district,  the  special  tax, 
previously  voted  by  the  common  school  dis- 
trict, was  destroyed  as  a  result  of  the  annex- 
ation. 

Upon  this  record,  we  presume  that  the  20 
cents  special  tax  previously  voted  in  the 
common  school  district  for  school  purposes 
was,  when  voted,  a  constitutional  tax.  If 
this  tax  could  be  enforced  by  the  new  agency 
created  by  the  taxpayers  of  the  common 
school  district  (the  board  of  school  trustees 
of  the  independent  school  district),  and  if  the 
SO<eBt  levy,  attempted  to  be  enforced  by  the 
independent  school  district,  could  be  said  to 
legally  include  tbe  20-cent  tax,  legally  ex- 
istent, then  the  action  of  the  district  court  is 
correct  The  logic  of  appellant's  position  is, 
if  the  whole  territory  of  an  adjoining  dis- 
trict becomes  annexed  to  an  Independent  dis- 
trict properly  and  legally  under  the  statute, 
tbe  result  of  this  annexation  is  to  make  the 
previous  tax  In  each  district  before  merger 


absolutely  void.  We  do  not  so  oonstrue  tbe 
law.  Unless  tbe  express  prescription  of  tbe 
law,  or  the  clear  negation  of  tbe  same,  or 
the  necessary  Implication,  by  construction,  is 
such,  we  do  not  think  it  was  the  intentl<m  of 
tbe  lawmakers  to  produce  a  result  amount- 
ing to  a  total  destruction  of  the  taxes  for 
one  year,  or  until  another  election,  where 
the  annexation  is  such  that  another  could 
not  be  voted  and  collected  to  meet  tbe  neces- 
sitiea  of  the  school  for  that  particular  year. 

"The  presumption  against  absurd  conseqnenc- 
ea  of  legislation  is  *  *  *  no  more  ttian  the 
presumption  that  the  legislators  are  Rifted  with 
ordinary  good  sense.  It  is  applicable,  like  all 
otber  presumptions,  •  •  •  only  where  there 
is  room  for  construction  by  reason  of  the  ob- 
scurity or  ambiguity  of  the  law."  Black  on  In- 
terpretation of  Laws,  I  46,  p.  130. 

The  argument  of  inconvenient  results, 
where  the  language  of  the  law  is  not  clear, 
either  express  or  implied,  has  always  been 
a  principle  of  construction,  both  as  to  Con- 
stitutions and  statutes. 

In  the  case  of  Rockwall  County  v.  Roberts 
County,  103  Tex.  407,  128  S.  W.  869,  It  la 
disclosed  that  Roberts  county,  prior  to  De- 
cember 30,  1888,  was  unorguil^ed  and  at- 
tached to  Wheeler  county  for  Judicial  pur- 
poses. Roberts  county  organized,  detaching 
itself  from  Wheeler,  on  the  date  mentioned, 
and  before  any  action  of  the  commissioners' 
court  of  the  new  county  (Roberts)  or  by  Its 
officers,  with  reference  to  assessment  and 
taxation  of  property  in  that  county,  a  con- 
tract for  Jail  and  courthouse  was  made,  and 
the  district  court  and  Court  of  Civil  Appeals 
held  that  the  issue  of  bonds  for  Roberts 
county  for  tbe  purposes  stated  was  not  wholly 
valid,  "unless  tbe  valuation  was  assessed 
in  the  county  which  is  sought  to  be  taxed 
by  the  issue  of  the  bonds,"  and  that  said 
bonds  could  not  be  based  upon  the  assessed 
valuation  made  by  Wheeler  county  of  the 
property  situated  In  Roberts  county,  when 
Roberts  was  attached  to  Wheeler,  on  the 
theory,  we  presume,  that  tbe  assessment  by 
Wheeler  of  the  land  In  Roberts  became  nuga- 
tory  when  the  latter  was  organized.  The 
Supreme  Court,  however,  held  It  could  be 
used,  and,  while  the  analogy  between  the 
two  cases  is  rather  remote,  there  is  some 
application  we  think  of  that  case  to  this. 

In  tbe  Crabb  Case,  and  the  Eagle  Lake 
Case,  supra,  the  independent  school  districts 
were  attempting  to  apply  a  tax  to  the  added 
territory  which  had  never  been  voted  by  the 
whole  district  Though  it  may  be  said  that 
the  Independent  district  In  this  instance  was 
attempting  to  do  the  same  thing,  the  dis- 
trict Judge  restricted  its  acts  to  an  amount 
and  to  a  tax,  which  had  legality  when  voted, 
as  against  the  constitutional  contention  here 
presented,  and  was  legally  applicable  to  the 
land  in  that  district,  unless  annexation  de- 
stroys it;  and  we  are  inclined  to  think  that 
in  case  of  a  merger  of  two  whole  districts, 
a  special  tax  previously  voted  as  a  legal  tax. 
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by  the  voters  of  each  district,  could  be  col- 
lected by  tbe  ag^its  of  the  whole  district 
after  annexation.  The  logical  consequences 
of  appellant's  doctrine  is  that  tbe  independ- 
ent school  district  could  not  collect  the  50- 
cent  special  tax  upon  property  solely  Situat- 
ed In  that  district,  which  we  believe  does 
not  ensue.  If  the  agency  of  the  independent 
district  could  collect  the  50-cent  tax  as 
against  the  land  In  that  district,  as  original- 
ly constituted,  why  could  not  the  same  agency 
collect  the  20-cent  tax  applicable  to  land  sit- 
uated in  the  common  school  district  as  origi- 
nally existent?  We  do  not  see  any  special  in- 
hibition by  the  Oonstitution  of  such  a  proce- 
dure, and  the  inconvenient  and  harsh  results, 
ensuing  to  the  community,  and  the  mabite- 
nance  of  tbe  public  schools,  are  such  as  to 
Induce  that  construction. 

[4]  Appellant,  in  bis  application  for  the 
particular  injunction,  did  not  make  the  in- 
dependent school  district  a  party  to  his  suit; 
he  only  sued  the  ex  officio  and  city  assessor 
and  collector,  for  tbe  purposes  of  determining 
the  validity  of  the  tax.  The  Independent 
'  school  district  of  itself  Is  a  necessary  party 
to  this  suit,  and,  that  being  so,  any  Judg- 
ment in  this  proceeding  could  not  be  properly 
operative  against  it.  Vance  v.  Miller,  170 
S.  W.  838;  Renshaw  v.  Amett,  158  8.  W. 
1197;    Voss  V.  School  District,  18  Kan.  471. 

Upon  the  whole,  we  think  this  Judgment 
should  be  affirmed. 

Affirmed. 


FT.  WORTH  &  D.  C.  RX.  CO.  v.  AIXBN. 
(No.  736.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

July  3,  1015.    Rehearing  Denied 

Oct  9,  1915.) 

1.  Carriers  ®=3304  —  Pbrsonb  Assisting 
Passengers— DUTT  of  Cabbieb— Holding 
Train. 

One  entering  a  train,  with  the  knowledge 
of  tbe  railroad  company,  to  render  necessary  as- 
sistance to  passengers  in  tbe  interest  of  the 
company,  does  so  by  implied  invitation,  and  tbe 
company  must  hold  tbe  train  for  a  time  reason- 
ably suiflcient  to  allow  such  person'  to  render 
such  assistance  and  leave  the  train. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  ti  1104,  1110-1114,  1124,  1242; 
Dec.  Dig.  «=3304.] 

2.  Cabbiebs  ®=>3&1— Pebsons  Assisting  Pas- 
8ENQEB8 — Knowledge  of  Cabrieb. 

A  carrier  who  has  no  knowledge  that  one 
is  entering  its  train  to  assist  passengers  only, 
and  with  the  intention  of  thereupon  alighting, 
may  assume  that  such  person  boards  the  train 
as  a  passenger,  and  may  start  the  train  after 
giving  him  a  reasonable  time  to  get  aboard. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent.  Dig.  ii  1104,  1110-1114,  1124.  1242; 
Dec.  Dig.  «=>304.] 

S.  Cabbiebs  «=3304— Persons  Assisting  Pas- 
ben  qebs—Stateuent  TO  Bbaeleuan — 'Ef- 

Where  one  entering  a  train  to  assist  his 
two  daughters  to  a  seat  answered  the  brake- 
man's  question  as  to  destination  by  saying, 
"They  are  going  to  H.,"  the  brakeman  was  not 
charged  with  knowledge  that  such  person  enter- 


ed only  to  assist  the  others,  and  was  Intending 
to  leave  the  train. 

[Ed.  Note.— For  other  cases,'  see  Carriers, 
C^ent  Dig.  §§  1104,  1110-1114,  1124,  1242; 
Dec.  Wg.  «=s>304.] 

4.  Cabbiebs  €=>316— Pabsengebs— iNJUUEa— 
Custom — Effect. 

Where  a  custom  exists  for  a  railroad  com- 
pany to  allow  persons  to  enter  its  trains  to  as- 
sist passengers,  and  to  bold  trains  a  reasonable 
time  for  that  purpose,  plaintiff  who  entered  a 
train  for  that  purpose  and  was  injured  by 
jumping  from  the  train,  which  started  before 
he  could  get  off,  need  not  show  knowledge  by 
the  company  that  he  entered  the  train  to  assist 
passengers  only,  since  the  custom  supplies  such 
notice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig,  §§  12C1,  1262,  1283,  1285-1294; 
Dec.  Dig.  «=s>3ie.] 

5.  Carriers  €=9304— Persons  Assisting  Pab- 
BENQEBS— Custom— Neguoencb. 

Where  it  appeared,  in  an  actioD  for  inju- 
ries received  in  alighting  from  a  moving  train, 
that  plaintiff  entered  the  train  at  a  station  to 
assist  his  daughters  to  a  seat  with  tbe  intention 
of  thereupon  leaving  the  train,  but  without 
knowledge  of  such  intention  on  the  part  of  the 
defendant  company ;  that  the  company  bad  no 
custom  of  holding  its  trains  at  such  point  to 
allow  such  assistance  to  passengers,  but  stop- 
ped only  long  enough  for  passengers  to  get  on 
and  off  without  regard  to  time — there  was  no 
negligence  in  failing  to  hold  the  train  a  reason- 
able time  to  allow  plaintiff  to  perform  the 
service  and  leave  the  train  in  safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ti  1104,  1110-1114,  1124,  1242; 
Dec.  Dig.  <8=)304.] 

6.  Cabbiebs  €=>336— Person  Alighting  fbou 
Moving  Tbain— Statement  by  Bbakeuan 
—Effect. 

Where  plaintiff  left  the  train,  which  he 
had  entered  only  to  assist  passengers  to  get  on 
board,  as  it  was  getting  under  way  and  while 
descending  the  steps  of  the  coach  told  the  brake- 
man  that  he  was  going  to  alight,  tbe  reply  of 
the  brakeman  to  "jump  with  the  train''  was  no 
invitation  or  command  by  the  company  consti- 
tuting the  inducing  cause  to  plaintiff  to  alight, 
as  the  direction  was  merely  in  the  nature  of  in- 
formation or  advice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig,  §§  1357-1362;   Dec.  Dig.  «=»33G.] 

7.  Cabbiebs  9=>304  —  Pebson  Alighting 
FROM  Moving  Tbain— Duty  of  Cabrieb. 

The  plaintiff  having  started  down  the 
coach  steps  without  hesitation  declaring  his  in- 
tention to  alight  and  without  asking  that  the 
train  be  stopped  at  a  time  when  tbe  train  was 
getting  under  why,  it  was  neither  the  company's 
duty  to  stop  the  train,  nor  to  prevent  his 
alighting  unoi  the  train  could  be  stopped;  its 
only  duty  being  to  use  ordinary  care  in  permit- 
ting him  to  leave  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  a  1104,  1110-1114,  1124,  1242; 
Dec  Dig.  «=>304.] 

8.  Carriers  iS=»S36  —  Person  Augbtinq 
FROM  Moving  Train— Act  of  Brakeman— 
Effect. 

The  fact  that  the  brakeman  gave  plaintiff 
room  on  the  car  steps  to  pass  was  not  an  invi- 
tation to  plaintiff  to  jump  from  the  train. 

[Eid.  Note.— For  other  cases,  see  Carriers. 
Ont.  Dig.  H  1357-1362;    Dec.  Dig.  «=3336.] 

Appeal  from  District  Court,  Donley  Coua- 
ty;   Jas.  N.  Browning,  Judge. 

Action  by  T.  H.  Allen  against  the  Ft 
Worth  &  Denver  CJlty  Railway  Company,  to 
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recoyer  damagas  sustained  whUe  alighting 
frmn  a  car.  Prom  a  Judgment  for  plaintiif, 
defendant  appeals.    Beversed. 

Thompson  &  Barwlse,  of  Ft  Worth  (G.  W. 
Wharton,  of  Ft.  Worth,  of  counsel),  and  H. 
B.  White,  of  Clarendon,  for  appellant  A. 
T.  Oole,  of  Qarendon,  and  Odell,  Turner  & 
Powell,  of  Ft.  Worth,  for  appellee. 

HTJFP,  C.  J.  T.  H.  Allen,  appellee,  sned 
appellant  for  damages  received  by  breaking 
his  leg  at  Clarendon,  a  station  of  appellant 
on  Its  line  of  road.  It  is  alleged  that  appel- 
lee's two  daughters  and  his  granddaughter 
were  desirous  of  boarding  appellant's  train 
at  the  station  above  named;  that  they  had 
considerable  baggage,  and  that  for  the  pur- 
pose of  assisting  them,  he  boarded  the  train 
with  them,  carrying  the  Inggage,  and  when 
fiiey  reached  the  seat  intended  tor  occupancy, 
the  train  began  to  move,  and  he  sought  to 
leave  the  train,  and  then  he  alleges  the  facts 
up  to  his  fall.     The  negligence  alleged  Is: 

(1)  That  it  was  the  custom,  and  usual,  to 
stop  the  train  at  the  station  five  minutes,  but 
<m  this  occasion  it  only  stopped  two  minutes 
and  not  longer  than  cme  minute  after  the  em- 
ployes itermitted  the  passengers  to  enter; 
and  it  was  negligent  to  start  without  remain- 
ing its  customary  time  and  without  giving 
appellee  an  opportunity  to  seat  the  parties 
mentioned  and  to  leave  the  car  in  safety. 

(2)  It  was  negligent,  when  its  servants  learn- 
ed that  he  desired  to  leave  the  train,  in  not 
bringing  it  to  a  standstill.  (3)  And  for  its 
servants  to  Invite  appellee  to  alight  there- 
from and  tell  him  to  Jump  with  the  train  as 
it  moved. 

The  trial  court  submitted  two  grounds  of 
negligence: 

(1)  If  appellant  "negligent^  failed  to  cause 
said  train  to  remaiD  standing  a  reasonable 
length  of  time  for  plaintiff  to  accomplish  his 
purpose  and  to  disembark  safely  from  the  same, 
and  you  further  believe  from  the  eyidence  that 
the  said  servants  and  employes  of  defendant 
caused  the  said  train  to  start  before  the  same 
had  stood  a  reasonable  and  sufficient  time  for 
plaintiff  to  safely  alight  therefrom  in  the  exer- 
cise of  ordinary  care  and  diligence  on  bis  part, 
etc.;  (2)  or  if  yon  believe  from  the  evidence  that 
defendant's  brakeman,  by  word  or  act,  made  it 
reasonably  to  appear  to  plaintiff  that  he  was 
invited  to  leave  the  train  at  the  time  he  did, 
and  acting  under  such  invitation,"  etc. 

We  find  no  allegation  that  appellee  notified 
the  servants  of  appellant  that  it  was  his  pur- 
pose to  assist  his  daughters  to  a  seat  and 
then  dlsembai^,  and  that  he  only  boarded  the 
car  for  that  purpose,  and  that  it  was  his  in- 
tention to  leave  the  train  upon  i)erforming 
the  service  at  the  time  he  entered  the  car, 
or  before  he  did  so.  The  only  allegation  of 
notice  given  was  after  the  train  had  started 
and  Just  before  he  left  the  train,  when  it  is 
alleged,  as  set  out  in  ground  (2)  of  negligence, 
when  the  servants  learned  he  desired  to  leave 
the  train,  and  in  not  bringing  the  train  to  a 
fnll  stop.  It  wm  be  observed  this  ground 
of  alleged  negligence  was  not  snbmltted  by 
the  trial  court. 


The  facts  show  that  on  the  21st  of  May, 
1911,  the  appellee,  with  a  married  daughter 
and  her  little  girl,  and  another  daughter 
about  14  or  15  years  old,  went  to  the  depot 
of  appellant  for  the  purpose  of  taking  the 
train  to  visit  another  daughter  of  appellee 
near  Hedley,  on  defendant's  line  of  road. 
They  had  one  ordinary  suit  case  and  a  fold- 
ing baby  buggy,  which  the  married  daughter 
was  taking  with  her  to  present  as  a  present 
to  her  sister  living  at  Hedley.  Appellee  ac- 
companied his  daughters  to  the  train  for  the 
purpose  of  putting  them  on  the  train.  It  is 
shown  by  the  testimony  that  there  were  but 
few  passengers  who  left  the  train  or  got  on 
the  train  that  morning;  but  as  soon  as  the 
passengers  getting  off  at  that  point  had 
alighted,  the  appellee  and  his  daughters 
boarded  the  train.    He  stated: 

"My  recollection  is  the  coach  we  went  on 
was  attached  to  the  smoker,  up  next  to  the 
front— that  is  my  recollection.  I  did  not  notice 
how  many  there  were.  I  got  on  where  the  pas- 
sengers generally  were  getting  on  and  off  and 
where  the  others  got  on ;  that  is  the  only  place 
I  noticed  them  getting  on  and  off.  •  •  • 
When  the  train  Bto;pped,  as  I  said  a  while  ago, 
we  got  to  the  train  or  depot  just  about  the 
time  the  train  slowed  up,  and  I  spoke  to  my 
daughter  and  said — well  we  walked  up  there 
and  stopped  and  stood  there  until  the  passen- 
gers got  off,  and  there  was  probably  one  in 
ahead  of  ns,  but  as  soon  as  we  could  get  to  the 
step  we  went  on  the  train.  *  ♦  •  We  walk- 
ed right  on  down  the  aisle  to  the  back  end  of 
the  coach,  I  think  right  on  the  back  end,  where 
we  found  a  vacant  seat  and  stopped,  and  just 
about  the  time  we  got  there  I  felt  the  train 
move,  and  I  said  to  my  daugbtor,  'I  have  got  to 
get  off.'  I  set  the  grip  down  and  turned  and 
walked  back  to  the  entrance.  •  •  •  I  walked 
back  to  the  platform  and  back  on  the  platform 
of  the  car,  and  there  was  a  brakeman  standing 
on  the  lower  step  of  the  car,  and  I  asked  him 
if  the  train  was  going  to  stop  at  the  coal  chute, 
and  he  said  'No'  and  I  said,  'I  want  to  get  off;' 
and  I  think  that  is  the  words  I  used  as  be  walk- 
ed up  the  steps  and  I  walked  down  to  the  lower 
step  and  jumped  off.  He  walked  up  and  I 
down.  I  never  heard  anything  else  said  at 
all,  except  just  as  I  got  on  the  lower  step  to 
get  off  I  beard  him — I  suppose  it  was  him^ 
some  one  in  the  car  said,  'Jump  with  the  train.' 
•  •  •  When  I  told  the  brakeman  I  wanted 
to  get  off  he  never  said  anything  at  all  that  I 
heard,  except  what  I  have  told  you.  That  is 
all  that  was  said.  I  just  asked  him  the  ques- 
tion if  he  was  going  to  stop  at  the  coal  cnute, 
and  he  said,  'No,'  and  I  said,  'I  have  got  to  get 
off.'  Of  course  I  had  gone  on  there  with  the 
calculation  of  getting  off  and  done  that.  I  had 
went  up  there  with  the  calculation  of  seating 
them  and  getting  off.  I  do  not  think  there 
was  anything  else  said  at  all;  nothing  until  I 
got  on  the  step  there.  There  was  no  one  else 
on  the  platform  at  the  time  I  stepped  down  the 
steps,  except  the  brakeman,  that  I  saw.  The 
voice  that  said,  'Jump  with  the  train,'  came 
from  about  where  the  brakeman  stood.  *  •  * 
I  just  stepped  down  on  the  lower  step  and 
jumped  off.  When  I  jumped  off  I  lit  on  my 
feet  and  I  felL  This  leg  gave  way  and  I  kind 
o'  tumbled  on  that  side  and  caught  on  my  hand 
and  tried  to  get  up,  and  my  leg  gave  way  and 
I  did  not  try  any  more." 

On  cross-examination  he  testified: 

"I  told  my  daughters  as  we  got  to  the  depot 
that  I  would  not  take  the  time  to  get  the  tick- 
ets; that  they  could  pay  on  the  train.  We 
heard  the  train  whistle  of  course  before  it  came 


Digitized  by 


Google 


64 


ITO  SOUTHWESTEIiRN  EBPOBTER 


(Tex. 


in,  bnt  we  got  there  just  aboat  the  time  it  came 
in.  •  •  •  My  recollection  is  that  my  daugh- 
ters were  in  ahead  of  me,  but  now  I  would  not 
be  positive  about  that  matter.  We  all  were 
right  together  there,  and  I  think  they  went  in 
first.  liiey  were  just  going  down  to  my  daugh- 
ter's to  stay  a  few  days  on  a  visit  The  brake- 
man  was  at  the  steps  when  we  got  there,  and 
I  think  his  name  is  Mr.  BumsTdes.  I  don't 
think  my  daughters  said  anjrthing  about  where 
they  were  going.  I  don't  thmk  it  is  a  fact  that 
Mr.  Bumsides  asked  me  then  where  they  were 

f;oing  and  tliat  I,  or  my  daughters  said,  'Hed- 
ey.'  I  would  not  be  positive  about  that.  I 
do  not  think  that  is  true.  I  did  not  tell  him 
where  we  were  going.  I  don't  remember  saying 
a  word  about  that.  *  *  *  It  seems  that  he 
iust  swung  on  there.  He  was  right  on  the 
lower  step,  I  asked  him  if  the  train  would 
stop  at  the  coal  chute,  and  he  said  it  would 
not,  and  I  said,  'I  have  got  to  get  off.'  I  think 
those  were  the  words  I  used,  and  he  never  said 
a  word.  •  •  •  He  told  me  to  juihp  with  the 
train  just  about  the  time  I  hit  the  bottom  step. 
Zoo  might  say  that  I  was  just  turning  loose  at 
the  time  he  told  me  to  jump  with  the  train. 
•  •  •  In  jumping  from  the  train  my  recol- 
lection is  that  I  went  out  pretty  near  straight 
from  it.  I  may  have  gone  a  little  at  an  angle, 
but  my  memory  is  that  I  went  mighty  nearly 
straight.  If  jumping  with  the  train  means 
jumping  the  way  it  is  going,  I  did  not  jump 
with  the  train.  Xou  might  say  I  was  in  a  hur- 
ry to  get  off.  I  did  not  want  to  go  further. 
I  wanted  off  as  soon  as  I  could  get  off.  It 
is  a  fact  that  I  was  in  a  hurry  to  get  off  and 
from  the  time  I  came  out  and  got  on  the  ves- 
tibule and  saw  the  brakeman  there  was  no 
pause,  hut  I  kept  on  going.  *  *  *  I  did  not 
ask  the  brakeman  to  stop  the  train  for  me." 

The  brakemas,  Burnsldes,  testified  that  be 
saw  appellee  and  bis  daughters  getting  on 
the  train  at  the  time  above  mentioDed. 

"I  first  saw  him  at  the  station  at  Clarendon 
on  the  ground  near  the  footstool  at  the  front 
end  of  the  rear  coach.  What  we  call  the  rear 
coach  is  the  last  coach  day  passengers  ride  in, 
ahead  of  the  diner  and  two  sleepers.  Plaintiff 
came  to  the  train  to  get  on.  I  helped  big  folks 
on  the  train,  and  asked  them  where  they  were 
going,  and  they  said,  'Hedley.'  I  suppose  it 
was  him  and  his  two  daughters.  I  took  it  to 
be  his  two  daughters.  I  knew  one  was  his 
daughter,  and  the  other  I  did  not  know  wheth- 
er it  was  or  not.  The  one  that  I  knew  was 
named  Mrs.  Hobertson.  The  ladies  got  on  the 
train  first;  there  was  one  little  child  with 
them.  I  suppose  we  had  been  there  some  three 
or  four  minutes ;  that  is  aa  near  as  I  can  guess 
at  that  There  were  not  a  great  many  pas- 
sengers that  got  off  the  train  at  Clarendon  at 
that  time.  When  I  asked  Mr.  Allen  where  he 
was  going  he  was  just  getting  up  in  the  vesti- 
bule, and  he  said  he  was  going  to  Hedley,  and 
be  went  into  the  car  with  his  fol^.  He  said 
nothing  else  to  me  at  that  time.  •  ♦  •  The 
next  time  I  saw  Mr.  Alien  was  after  the  train 
started  and  had  gone  a  couple,  or  probably 
three  car,  lengths.  He  came  out  into  the  ves- 
tibule 'and  said  he  was  going  to  get  off.  He 
came  out  and  said  that,  and  I  told  him  not  to 
get  oC^  that  he  might  hurt  himself,  and  to  go 
to  the  conductor  and  he  would  let  him  off.  He 
asked  me  if  we  would  stop  at  the  coal  chute, 
and  I  told  him  that  I  did  not  know  whether  we 
would  or  not.  He  said,  'I  am  going  to  get  off,' 
and  he  dropped  off.  During  that  conversation 
he  was  going  down  the  steps.  •  •  •  Plain- 
tiff just  went  down  the  steps  and  took  the  hand- 
rail with  his  right  hand  and  stepped  off  back- 
wards." 

On  croea-examination  he  stated: 
"The  only  reason  I  remember  Mr.  Allen  and 
what  was  said  is  because  I  asked  Mr.  Allen 


where  be  was  going,  and  he  said  he  was  going 
to  Hedley,  and  he  said  they  were  going  to  Hed- 
ley. I  do  not  know  whether  he  said  'we'  or 
'they.'  I  do  not  exactly  know  what  he  said 
about  it.  If  I  remember  right  Mr.  Allen  was 
in  his  shirt  sleeves;  it  was  Sunday.  I  did  not 
know  he  was  going  to  get  off  the  train." 

The  facts  show  that  Mr.  Allen  did  not 
l)oard  the  train  with  the  expectation  of  go- 
ing to  Hedley  or  as  a  passenger,  but  only 
t6t  the  purpose  of  assisting  his  daughters. 
The  Jury  returned  a  verdict  In  favor  of  the 
appellee  for  $5,000,  and  upon  which  Judg- 
ment was  rendered.  The  appellant  requested 
the  court  to  Instruct  a  verdict  for  the  ap- 
pellant, whidh  was  refused.  The  action  of 
the  court  In  this  particular  Is  the  ground 
for  several  assignments  of  error,  which  wUl 
now  be  noticed  In  order. 

[1, 2]  There  Is  no  evidence  that  we  aie 
able  to  find  In  the  record  that  the  appellee 
went  Into  the  train  In  conformity  with  the 
practice  or  custom  at  that  station,  approved 
or  acquiesced  In  by  the  railroad;  that  is,  to 
render  necessary  assistance  to  a  passniger 
In  the  interests  of  the  railway,  and  therefore 
an  Imi^led  Invitation.  If  one  so  enters,  we 
understand  the  rule  to  be  that  under  such 
circumstances  a  party  so  entering  has  the 
right  to  render  the  necessary  assistance  and 
to  leave  the  car.  A  railroad  so  permitting 
him  to  enter  with  knowledge  of  hla  purpose  Is 
presumed  to  agree  that  he  may  execute  It, 
and  Is  bound  to  hold  the  train  a  reasonable 
time  therefor.  The  duty  Is  dependent  upon 
the  knowledge  by  the  carrier  of  his  purpose 
or  by  those  in  charge  of  the  train.  Without 
such  knowledge,  they  may  reasonably  con- 
clude that  the  entry  was  made  for  the  puiv 
pose  of  becoming  a  passenger,  and  that  the 
carrier  may  cause  the  train  to  be  moved 
after  giving  time  reasonably  sufficient  for 
him  to  get  aboard. 

[3]  In  this  case  the  aj>];)ellee  does  not  testi- 
fy or  claim  that  he  gave  the  brakeman,  or 
any  of  the  train  crew,  notice  that  he  waa 
entering  to  assist  those  in  his  diarge.  TOe 
only  pretense  of  any  vertml  notice  is  the 
testimony  of  the  brakeman  on  cross-examina- 
tion. In  which  he  stated  that  appellee  an- 
swered hla  Inquiry  as  to  where  they  were 
going  that  "we,"  or  "they,  are  going  to  Hed- 
ley." He  could  not  remember  positively 
whether  appellee  said  "we"  or  "they."  As 
stated  above,  appellee  does  not  pret^id  to 
have  given  any  sort  of  notice  of  his  purpose 
in  entering  the  car.  We  can  see  nothing  in 
the  manner  In  which  appellee  and  his 
daughters  boarded  the  car  that  would  diarge 
the  train  crew  with  knowledge  that  the  ap- 
pellee was  entering  to  assist  those  accom- 
panying him,  and  that  he  Intended  to  leave 
the  car  upon  performing  that  assistance.  If 
it  shall  be  conceded  that  the  Jury  found  ap- 
pellee stated,  "They  are  going  to  Hedley," 
and  In  doing  so  he  referred  to  his  daughters, 
this  does  not  still  charge  the  brakeman  with 
knowledge  that  appellee  was  not  then  enter- 
ing as  a  passenger,  and  that  he  waa  entering 
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as  an  assistant  to  his  daughters,  or  tbat  be 
intended  to  leave  so  soon  as  this  service  was 
performed.  There  being  no  such  notice  at 
the  time  of  entrance,  there  was  no  duty 
resting  upon  appellant  to  bold  the  train  a 
reasonable  time  to  permit  appellee  to  leave 
the  car.  Qxsher  v.  Railway  Co.,  29  Tex.  OIv. 
Appl  420,  67  S.  W.  651;  Railway  Co.  v. 
Satterwhlte,  16  Tex.  Ov.  App.  102,  38  S,  W. 
401:  Railway  Co.  v.  Guess,  154  8.  W.  1060; 
Dillingham  v.  Pierce,  31  S.  W.  203;  Railway 
Co.  V.  Miller,  8  Tex.  av.  App.  241,  27  S.  W. 
905;  RaUway  Co.  v.  Hutchinson,  132  S.  W. 
609. 

[4]  There  is  no  allegation  in  the  petition 
tbat  at  the  time  of  boarding  the  train  by  ap- 
pellee the  train  crew  then  knew  his  purpose 
in  entering  the  car,  or  that  they  had  notice 
tbat  be  would  leave;  neither  do  we  And  any 
allegation  that  it  was  a  long-continued  cus- 
tom of  the  railway  at  that  point  to  permit 
parties  accompanying  a  passenger  to  enter 
and  render  assistance  and  a  reasonable  time 
given  in  which  to  leave  the  car;  and  we  find 
no  evidence  of  such  a  custom.  If  appellee 
entered  without  notice  of  his  purpose,  there 
was  no  duty  resting  on  appellant  to  hold  the 
train  a  reasonable  length  of  time  to  permit 
him  to  get  oil.  If  there  was  no  custom  al- 
leged or  prov^i  in  regard  to  assistants  to 
passengers  to  enter  the  car  during  the  usual 
and  customary  stop  at  the  station,  then  no 
duty  id  shown  on  appellant  to  appellee  to 
stop  the  train  at  the  station  the  usual  and 
customary  time.  If  appellee  had  alleged 
and  proven  the  custom  in  such  particular, 
and  if  bis  proof  had  shown  that  the  train 
was  not  stopped  at  the  station  the  usual 
time,  his  right  of  recovery  should  have  been 
submitted  without  proof  of  notice  of  his  pur- 
iwse:  tbe  custom  would  have  supplied  the 
notice.  Railway  Go.  v.  Hutchinson,  132  S. 
W.  509 ;  Railway  Co.  v.  Abbott,  170  S.  W. 
117. 

[8]  We  find  no  evidence  that  tbe  train 
sdiedule  stop  at  Clarendon  was  five  minutes 
to  permit  passengers  to  alight  and  others  to 
board  tbe  train.  The  testimony  of  the  con- 
ductor and  brakeman  is  to  the  effect  tbe  time 
for  arrival  of  the  train  at  Clarendon  was 
8:37  a.  m.,  and  that  there  was  no  leaving 
time,  but  its  departure  was  controlled  by  tbe 
business  to  be  transacted  at  tbe  time.  A 
stop  was  made  long  enough  for  passengers 
to  get  on  and  off  and  to  change  tbe  maU  and 
express  without  regard  to  the  number  of 
minutes  or  seconds,  nils' was  the  rule  and 
custom  at  that  stati<»L  So  far  as  we  are 
able  to  find,  this  testimony  is  undisputed. 
There  appears  to  have  been  but  few  pas- 
sengers to  get  on  or  oft  at  that  point  on  that 
day.  Under  these  facts  and  tbe  pleadings, 
tbe  court  should  not  have  submitted  the 
Issue  of  negligence  in  failing  to  cause  tbe 
train  to  remain  standing  a  reasonable  length 
of  time  to  allow  appellee  to  perform  the 
service  and  leave  the  train  In  safety.    The 
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allegation  and  facts  proven  diowed  no  such 

duty  owing  appellee. 

[•-•]  Tbe  Issue  whether  appellee  was  di- 
rected or  invited  to  leave  tbe  train,  and 
whether  apx>ellant  was  n^llgent  in  so  doing, 
is  also  presented  by  appellant's  special  re- 
quested charge  for  an  Instructed  verdict 
The  am>ellee  entered  the  car  upon  his  own 
volition,  and  under  circumstances  such  as 
were  sufSdent  to  indicate  tbat  be  did  so  as 
a  passenger,  and  not  as  a  mere  assistant  to 
tbe  passengers  whom  he  was  conducting,  and 
that  he  did  so  without  giving  notice  to  the 
train  crew  of  his  object  or  purpose.  After 
having  done  so  and  tbe  train  started,  he  then 
Informed  bis  daughters  that  he  must  leave 
or  disembark.  He  reached  the  platform  of 
the  vestibule  and  saw  tbe  brakeman,  and 
asked  him  if  the  train  would  stop  at  the  coal 
chute.  When  informed  tbat  It  would  not, 
he  announced  tbat  he  must  get  off,  and 
started  down  tbe  steps  and  the  brakeman 
up;  they  passing  each  other  on  tbe  step. 
Up  to  this  time  there  can  be  no  question  but 
appellee  was  acting  on  his  own  volition,  with- 
out having  been  Invited  or  requested  thereto 
by  the  servants  of  appellant  He  bad  not 
be^i  invited  to  leave,  or  requested  to  do  sot 
by  any  servant  of  the  appellant  We  know 
of  no  duty  which  would  require  the  brake- 
man  to  stop  or  hold  him.  Tbe  danger  was 
not  apparent  or  necessarily  so,  at  that  time. 
The  train  was  moving,  it  Is  true,  but  just 
starting,  and  bad  gone  but  a  few  feet  When 
be  reached  tbe  last  st^s  preparatory  to 
leaving  the  train,  we  will  assume  tbe  Jury 
found  tbe  brakeman  told  him  to  Jump  with 
tbe  train.  This  statement  was  not  a  com- 
mand or  request  by  the  brakeman  for  him  to 
Jump,  but  in  tbe  light  of  this  record  was  ad- 
vice as  to  the  manner  of  the  Jump  to  be  made 
or  manner  in  which  to  leave  the  train  while 
In  motion.  Appellee  had  entered  with  tbe 
purpose  of  leaving;  had  announced  to  bis 
daughters  when  he  felt  the  train  move  that 
be  most  go,  and  told  the  brakeman  be  must 
get  off  and,  while  telling  him  so,  was  proceed- 
ing to  do  so,  and  when  be  reached  the  last 
step,  as  be  says,  preparatory  to  the  Jump,  he 
beard  the  instructions  given  by  the  brake- 
man.  If  he  had  heeded  the  instructions  It  Is 
not  probable  that  be  would  have  received  the 
injury,  but  he  Jumped  at  right  angles  to 
the  train,  or  in  the  (^^>osite  direction,  and 
he  states  positively  he  did  not  jump  the  way 
the  train  was  going.  We  think  it  is  mani- 
fest that  the  appellee  did  not  rely  on  what  the 
brakeman  said,  and  did  not  Jump  because 
of  what  had  been  said  by  the  brakeman; 
that  what  be  did  or  said  neither  In  act  nor 
word  was  the  inducing  cause  to  appellee  In 
Jumping  from  the  train.  The  appellant 
learned  for  the  first  time  tbat  appellee  de- 
sired to  leave  the  train  after  he  reached  the 
vestibule  on  his  way  out  of  the  car.  There 
appears  to  have  been  no  perceptible  halt 
made  by  bim  In  leaving  the  car  and  in  Jump- 
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lug.  It  Is  arged  because  the  brakeman  gave 
appellee  room  on  tbe  steps  to  pass  that  this 
was  a  direction  or  Invitation  to  jump  from 
the  train.  Under  the  facts  of  this  case  we 
cannot  see  how  It  could  be  so  construed. 
The  brakeman  was  himself  boarding  the  train 
as  it  started.  There  was  no  duty  owing  ap- 
pellee by  appellant  at  that  time  further  than 
that  which  ordinary  care  required.  To  have 
blocked  the  way  of  appellee  would  have  been 
an  extraordinary  proceeding  after  appellee 
declared  he  must  get  off  and  was  proceed- 
ing to  do  so.  He  did  not  ask  that  the  train 
be,  stopped  or  held  for  that  purpose.  The 
use  of  the  words,  "Jump  with  the  train,"  was 
clearly  given  in  the  nature  of  Infonnation, 
after  it  was  manifest  appellee  Intended  to  do 
so.  Under  no  construction  can  it  be  inter- 
preted as  a  command  or  a  declaration  in  the 
nature  of  a  requirement  Pittsburgh,  etc.. 
Railway  Co.  v.  Gray,  28  Ind.  App.  588,  64  N. 
E.  39;  Vlmont  v.  Railway  Co.,  71  Iowa,  58, 
32  N.  W.  100.  It  is  urged  that  the  brakeman 
having  failed  to  stop  the  train  after  he  learn- 
ed appellee  desired  to  get  off  was  negligence. 
This  issue  was  not  submitted  to  the  Jury  by 
the  trial  court  Under  the  facts  in  this  rec- 
ord, we  see  no  negligence  on  the  part  of  the 
train  crew  in  failing  to  stop  the  train  after 
it  had  started,  after  learning  that  appellee 
intended  to  leave  the  traiiL  There  was  no 
duty  due  from  appellant  to  appellee  to  stop 
the  train.  He  had  not  given  notice  that  he 
would  want  time  in  which  to  disembark  be- 
fore he  entered.  After  learning  that  it  was 
appellee's  purx>ose  to  leave,  and  after  the 
train  was  in  motion,  there  is  no  fact  showing 
that  the  train  could  have  been  stopped  by 
the  use  of  the  utmost  diligence  before  appel- 
lee had  stepi)ed  off.  In  the  absence  of  a  re- 
quest to  stop,  there  was  no  duty  to  Inquire  of 
appellee  if  he  wanted  the  train  stopped — no 
such  duty  then  rested  on  appellant — ^but  if 
appellee  had  felt  himself  unskilled  in  the 
manner  of  alighting  and  was  unwilling  to 
take  the  risk,  he  should  have  notified  the 
brakeman.  It  was  not  negligence  on  the 
part  of  appellant  In  simply  permitting  him  to 
do  what  he  notified  the  brakeman  be  was 
going  to  do  and  In  carrying  out  his  own  will 
and  purpose.  He  had  never  established  a 
relationship  between  himself'  and  the  rail- 
way that  placed  an  obligation  upon  it  to  pi"0- 
tect  him  further  than,  after  it  was  known 
his  purpose  was  to  leave  the  train,  to  use 
ordinary  care  in  permitting  him  to  do  so. 
The  brakeman  appears  to  have  given  him 
good  and  wholesome  advice  in  the  matter, 
and  it  occurs  to  us  there  was  no  failure 
shown  to  use  ordinary  care  on  the  part  of 
appellant  Especially  is  this  true  under  tbe 
immediate  facts  then  surrounding  the  par- 
ties. We  do  not  see  what  more  the  brakeman 
could  have  done,  unless  he  bad  taken  hold  of 
and  held  appellee  until  he  could  have  reached 
the  conductor,  or  the  stop  signal.    This  was 


not  required  of  appellant,  even  if  the  appel* 
lee  bad  been  a  passenger  on  the  train,  as 
we  understand  tbe  authorities  of  this  state 
and  others. 

We  believe  the  trial  court  should  have 
given  the  peremptory  charge,  and  that  the 
jury  should  have  been  instructed  to  return 
a  verdict  for  the  appellant.  We  see  no  rea- 
son for  remanding  the  case  for  another  trial, 
as  it  appears  to  have  be«i  fully  -developed- 
The  case  will  be  reversed  and  rendered. 


AMERICAN  NAT.  INS.  CO.  T.  ANDERSON 
et  aL    (No.  6930.) 

(Court  of  C!ivil  Appeals  of  Texas.     Galveston. 

June  9,  1915.     Kebearing  Denied 

Oct  7,  1915.) 

1.  Insurance  <S=3291—Wabrantt— Health. 

Under  a  life  insurance  policy  providing  that 
the  insurer  assumed  no  obligation  prior  to  its 
date  nor  unless  insured  should  be  in  sound  health 
on  tbe  date  of  its  delivery,  the  fact  that  insured 
was  not  in  sound  health  at  its  delivery  would 
constitute  a  good  defense  to  an  action  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  681-690,  694-686;  Dec.  Dig.  «=► 
291.] 

2.  Appeal  and  Ebbob  @=3l73— Review— Thk- 
OBT  OF  Case. 

In  an  action  on  'a  policy  of  life  insurance, 
the  insurer,  who  did  not  set  up  in  the  trial  court 
a  provision  of  the  poUcy  that  it  assumed  no  ob- 
ligation unless  insured  was  in  good  health  at  its 
delivery,  could  not  urge  the  defense  for  the  first 
time  in  the  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1079-1089,  1091-1093, 
1095-1098;   Dec.  Dig.  <S=>173.] 

3.  Insurance    <e=a265— Conbtbuotion— Wab- 

BANTT. 

Under  a  policy  providing,  as  required  by 
Rev.  St.  1911,  art.  4741,  subd.  4,  that  statements 
in  the  application,  in  the  absence  of  fraud, 
should  be  representations,  and  not  warranties, 
a  statement  as  to  a  material  matter  fraudulently 
made  would  be  construed  as  a  warranty. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  EHg.  §  560;   Dec.  Dig.  i3=265.] 

4.  Insurance  ©=>265  —  "Wabbantt"  —  Dis- 

TINGUISIIED  FROM   "REPBSSKNTATION." 

A  "warranty"  enters  into  and  forms  a  part 
of  tbe  contract  itself,  defining  the  limits  of  the 
obligation  beyond  which  no  liability  arises ;  a 
"representation,"  made  before  or  at  the  time  of 
the  contract,  presents  the  elements  on  which  the 
risk  to  be  assumed  is  to  be  estimated,  and  does 
not  necessarily  merge  in,  or  become  waived  by, 
the  subsequent  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  560 ;   Dec.  Dig.  <S=>265. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Representation ;  War- 
ranty.] 

5.  Insurance  €=9256— Mibhepbesbntations— 
Matebialiit. 

To  avoid  a  policy  for  misrepresentation,  the 
false  statement  must  have  been  made  willfully 
and  with  tbe  intent  to  deceive,  and  must  have 
been  relied  upon  by  the  insurer ;  and  a  misrepre- 
sentation made  innocently  and  in  the  belief  of 
its  truth  will  not  avoid  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  540,  549 ;  Dec  Dig.  «B=»256.] 
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6.  I.NSUBANCK  «S»291  —  IdFB  INSUKANCB  — 
MiSBEPBKSENTATIOR— MATEBIAXJXT  AND  £T- 
FECT. 

Rev.  St.  1911,  art.  4T41,  miM.  4,  requires 
all  life  policies  to  provide  that  statements  by  the 
insured  in  his  application,  in  tlie  absence  of 
fraud,  shall  be  deemed  representations,  and  not 
warranties,  and  article  4947  provides  that  any 
provision  in  any  poUcy  that  false  statements  in 
the  application  or  contract  shall  render  it  void 
shall  be  ineffective  and  no  defense,  unless  the  mis- 
representation was  material  to  the  risk  or  con- 
tributed to  the  contingency  on  which  the  policy 
became  payable.  Insured,  a  16  year  old  school- 
boy, who  had  been  treated  by  a  physician  and 
told  that  he  had  tuberculosis,  but  not  told  what 
tuberculosis  was,  stated  that  he  had  not  had  con- 
sumption, from  which  disease  he  died  a  few 
months  after  issuance  of  the  policy,  field,  that 
the  misrepresentation  was  not  excused  by  any 
ignorance  as  to  what  the  disease  was,  that  it 
was  material  to  the  risk,  and  a  defense  to 
an  action  on  the  policy. 

fEd.  Note, — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  681-690,  ()94-696;  Dec.  Dig.  <8=> 
291.] 

Appeal  trom  Galveston  Oount?  Ck>urt; 
Oeorge  E.  Mann,  Judge. 

Action  by  Jane  Anderson  and  husband 
against  the  American  National  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Berersed,  and  Judgment 
rendered  fOr  defendant. 

Wilson  &  Webb  and  Williams  &  Neethe,  all 
of  Galveston,  for  appellant  O.  S.  York,  of 
Galveston,  for  appellees. 

McMEANS,  J.  Jane  Anaerson,  Joined  by 
her  husband,  John  Anderson,  brought  this 
salt  In  the  Justice  court  of  Galveston  county 
against  the  American  National  Insurance 
Company  to  recover  $147  which  she  alleged 
to  be  due  her  as  beneficiary  in  an  Insurance 
policy  Issued  by  defendant  on  the  life  of 
Leon  Anderson,  her  son.  A  trial  resulted  In 
a  Judgment  for  plaintiff  for  the  amount  sued 
for.  Defendant  appealed  to  the  county  court, 
where,  upon  a  trial  before  the  court  without 
a  Jury,  Judgment  was  again  rendered  in 
plaintiff's  favor  for  the  amount  sued  for, 
from  which  Judgment  the  defendant  has 
prosecuted  an  appeal  to  this  court.  The  rec- 
ord does  not  disclose  what  defenses,  if  any, 
were  pleaded  by  the  defendant  in  the  Justice 
court  In  the  count?  court  It  pleaded  that 
the  policy  in  question  was  obtained  by  the 
insured  through  fraud  and  misrepresenta- 
tions, In  that  the  answers  of  the  insured  to 
the  questions  In  his  application  for  Insur- 
ance, which  application  constituted  a  part 
of  the  policy,  were  false,  and  were  known 
to  the  insured  to  be  false,  and  were  made 
for  the  purpose  of  obtaining  the  policy  and 
of  defrauding  the  defendant.  No  exception 
was  urged  to  this  pleading. 

[1 , 2]  Appellant  by  its  first  assignment  of 
error  complains  that  the  court  erred  In  ren- 
dering Judgment  for  the  plaintiff,  for  the 
reason  that  the  policy  sued  on  contains  the 
provision  that  no  obligation  was  assumed  by 
the  appellant  company  prior  to  its  date,  nor 


unless  the  insured  should  be  alive  and  in 
sound  health  on  the  date  of  its  delivery,  and 
that  uncontradicted  evidence  showed  that  on 
the  date  the  policy  was  delivered  the  insured 
was  not  in  good  health.  If,  in  fact  the  poli- 
cy contained  such  a  provision,  and  if,  in 
fact  the  insured  was  not  in  sound  health  at 
the  time  of  its  delivery,  this,  if  pleaded, 
would  constitute  a  good  defense  to  plaintiff's 
suit  Metropolitan  Life  Ins.  Co.  v.  Betz,  44 
Tex.  av.  App.  557,  99  S.  W.  1140.  But  this 
defense,  to  be  available  to  the  defendant 
must  have  been  pleaded  in  the  trial  court, 
and,  not  having  been  pleaded  there,  it  can- 
not be  urged  for  the  first  time  in  the  appel- 
late court.  The  assignment  for  this  reason, 
must  be  overruled. 

The  second  assignment  complains  of  the  ac- 
tion of  the  court  in  rendering  Judgment  for 
plaintiff  on  the  evidence  adduced,  for  the  rea- 
son that  the  Insured,  Leon  Anderson,  at  the 
time  of  making  application  for  insurance,  was 
suffering  from  pulmonary  tuberculosis,  and 
so  knew,  but  when  questioned,  stated  In  his 
application  that  he  did  not  have  such  dis- 
ease; that  such  misrepresentation  was  mOr 
terial  to  the  risk ;  and  that  therefore  the 
court  should  have  rendered  Judgment  for 
the  defendant. 

On  December  11,  1913,  Leon  Anderson  ai>- 
plled  to  defendant  for  a  policy  of  insurance 
upon  his  Ufe.  In  his  written  application  he 
made  answers  to  questions,  as  follows: 

"When  last  sick?  Answer:  No.  What  is  the 
present  condition  of  health?  Answer:  Good. 
Does  any  mental  or  physical  defect  exist?  An- 
swer: No.  Has  the  life  proposed  ever  suffered 
from  consumption,  etc.?  Answer:  No.  State 
what  disease.    Answer:   None." 

The  testimony  shows  without  dispute  that 
at  the  time  the  applicant  made  these  an- 
swers he  was  suffering  from  pulmonary  tu- 
berculosis, or  consumption.  On  this  point 
Dr.  W.  L.  Hoecker  testified: 

"I  treated  and  attended  Leon  Anderson  dar- 
ing his  lifetime.  I  first  treated  Leon  Anderson 
on  the  24th  day  of  November,  1913.  He  called 
at  my  office.  I  examined  him,  and  found  that 
be  was  suffering  from  pulmonary  tuberculosis,  a 
large  cavity  in  his  right  lung.  I  told  him  at 
that  time  that  he  had  a  very  bad  lung.  •  *  • 
I  saw  Leon  Anderson  again  on  the  1st  day  of 
December.  I  saw  liim  no  more  until  the  28th 
day  of  February,  and  again  on  March  2d,  and 
he  died  on  March  3d.  He  died  of  pulmonary 
tuberculosis." 

On  cross-examination  be  testified: 
"In  November  I  told  the  boy  he  had  a  bad 
lung.     I  saw  him  again  in  December  and  told 
iiim  he  had  tuberculosis." 

The  iiollcy  sued  on  contained  this  provi- 
sion: 

"All  statements  made  by  the  insured  in  the 
application  herefor  shall.  In  the  absence  of  fraud, 
be  deemed  representations  and  not  warranties." 

This  provision  is  required,  by  subdivision 
4  of  article  4741  of  the  Revised  Statutes 
1911,  to  be  written  in  all  poUcies  of  life  In- 
surance, and,  no  doubt  was  written  In  the 
policy  In  question  In  obedience  to  the  statute. 
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It  Is  Shown  by  the  undisputed  testimony 
that  Leon  Anderson  was  not  In  good  health 
at  the  time  he  made  his  application  for  In- 
surance, and  that  at  said  time  he  was  af- 
flicted with  consumption,  and  It  necessarily 
follows  that  his  representations  that  he  was 
then  In  good  health  and  that  he  had  never 
had  consumption  were  false.  It  Is  further 
shown  without  contradiction  that  the  appel- 
lant did  not  discover  the  falsity  of  the  rep- 
resentations until  after  the  death  of  the  in- 
sured, and  that  It  then  promptly  gave  notice 
to  the  benefldary  that  It  refused  to  be  bound 
by  the  contract  of  Insurance.    R.  S.  art  4948. 

Article  4947,  Revised  Statutes  1911,  pro- 
vides: 

"Any  provision  in  any  contract  or  policy  of 
insurance  issued  or  contracted  for  in  this  state, 
which  provides  that  the  answers  or  statements 
made  in  the  application  for  such  contract,  or  in 
the  contract  of  Insurance,  if  untrue  or  false, 
shall  render  the  contrnct  or  policy  void  or  void- 
able, shall  be  of  no  effect,  and  shall  not  con- 
stitute any  defense  to  any  suit  brought  upon 
such  contract,  unless  it  be  shown  upon  the  trial 
thereof  that  the  matter  or  thing  misrepresented 
was  material  to  the  risic  or  actually  contributed 
to  the  contingency  or  event  on  which  said  policy 
became  due  and  payable,  and  whether  it  was 
material  and  so  contributed  in  any  case  shall 
be  a  question  of  fact  to  t>e  determined  by  the 
court  or  jury  trying  such  case." 

The  nndlspnted  evidence  shows  that  the 
misrepresentation  made  by  the  Insured  was 
as  to  a  "matter  or  thing"  material  to  the 
risk,  and  actually  contributed  to  the  con- 
tingency or  event  on  which  said  policy  be- 
came due  and  payable,"  and  the  finding  by 
the  court  trying  the  case  to  the  contrary  was 
not  only  without  evidence  to  support  it,  bat 
against  the  uncontradicted  facts. 

[3]  But  the  policy  provides  that  the  state- 
ments made  by  the  insured  in  his  application 
should,  in  the  absence  of  fraud,  be  deemed 
representations,  and  not  warranties.  It  fol- 
lows as  a  corollary,  we  think,  that  if  a 
statement  as  to  a  material  matter  was 
fraudulentBy  made,  then  such  statement  or 
representation  was  intended  to  be  a  war- 
ranty and  should  be  so  construed. 

[4]  If  a  warranty.  It  entered  Into  and 
formed  a  part  of  the  contract  Itselt  It  de- 
fined by  way  of  particular  stipulation  and 
condition  the  precise  limits  of  the  obligation 
which  the  insurer  undertook  to  assume,  and 
no  liability  could  arise  ncept  within  these 
limits.  If,  however,  the  statement  should 
be  construed  as  a  representation,  then  it  was 
no  part  of  the  contract  of  Insurance,  but  its 
relation  to  the  contract  was  collateral.  It 
preceded  the  written  instrument,  and  was 
not  necessarily  merged  in  or  waived  by  the 
subsequent  writing.  Representations  made 
to  the  insurer  before  or  at  the  time  of  mak- 
ing the  contract  are  a  presentation  of  the 
elements  on  whidi  the  risk  to  be  assumed  is 
to  be  estimated.  They  are  the  basis  of  th« 
contract  on  the  faith  of  which  it  is  entered 
Into,  and,  if  false  In  any  respect  material  to 
the  risk,  the  contract  will  not  take  effect 
3  Cktoley'B  Briefs  Ins.  p.  1831  et  seq. 


In  the  absence  of  the  statute  above  auoted 
(article  4947),  a  warranty  would  be  held  to 
stipulate  for  the  absolute  truth  of  any  state- 
ment made  the  falsity  of  any  of  which,  re-  - 
gardless  of  their  materiality  to  the  risk,  will 
avoid  the  contract  (Id.  p.  1930);  but  since 
the  adoption  of  the  statute  warranties  and 
representations  seem  to  have  been  placed  on 
the  same  level,  and  before  the  falsity  of  eith- 
er shall  be  sufficient  ground  for  avoiding  the 
policy  the  thing  warranted  or  represented 
must  have  been  material  to  the  risk  or  actu- 
ally contribute  to  the  contingency  or  event 
which  rendered  the  policy  payable. 

[6]  Bnt  where  misrepresentation  of  a  ma- 
terial fact  is  pleaded  in  defense  by  the  in- 
surer, to  what  extent  is  the  insured  excused 
by  want  of  knowledge  and  good  faith?  In 
1  May  on  Insurance,  §§  156,  181,  the  rule  is 
stated  to  be  that  a  misrepresentation,  wheth- 
er the  result  ct  intent  or  mistake  in  good 
faith,  will  avoid  the  policy.  In  2  Joyce  on 
Insurance,  {  1884,  the  rule  is  stated  to  be 
that  as  to  misrepresentations  the  statenients 
must  be  made  with  an  intent  to  decdve,  or 
must  be  statements  of  something  as  iwsltive- 
ly  true,  without  being  known  to  be  true,  and 
at  the  same  time  having  a  tendency  to  mis- 
lead or  deceive,  in  both  cases  relating  to 
material  fbcts. 

The  rule  stated  in  May  on  Insurance  above 
referred  to  seems  to  have  been  somewhat 
qnalifled  by  the  antbor,  for  in  volume  1,  S 
81,  he  lays  down  the  principle  that  a  state- 
ment simply  untrue  is  not  a  palpably  fraud- 
ulent one,  and  that  good  faith  Is  always 
sufficient,  if  the  policy  provides  merely  that 
the  statements  are  true  so  far  as  is  known 
to  the  applicant,  or  limits  the  effect  of  falsa 
statements  to  avoid  the  policy  to  those  that 
are  designedly  false.  But  we  think  the 
better  rule,  and  the  one  supported  by  the 
weight  of  authority.  Is  as  stated  by  Mr. 
Cboley  in  his  Briefs  on  the  Law  of  Insurance 
(volume  3,  p.  1956),  as  follows: 

"The  rule  may,  Indeed,  be  regarded  as  well  es- 
tablished that,  to  avoid  a  pohcy  for  misrepre- 
sentation, the  false  statement  must  have  been 
made  willfully  and  with  the  intent  to  deceive, 
and  must  have  been  relied  upon  by  the  insurer." 

And  the  author  adds: 

"It  naturally  follows  that  a  misrepresenta- 
tion, made  Innocently  and  in  the  belief  that  it  is 
true,  wiU  not  avoid  the  policy." 

[6]  Now  we  come  back  to  the  facts  of  this 
case.  Leon  Anderson  made  written  applica- 
tion to  the  appellant  for  a  poUcy  of  life  in- 
surance on  December  11,  1913.  Less  than 
three  weeks  before  that  date  he  had  consult- 
ed a  physician,  and  had  been  examined  and 
told  that  he  had  a  very  bad  lung.  Less  than 
two  weeks  before  that  date  he  again  con- 
sulted the  same  physician,  and  was  told  that 
he  had  tuberculosis;  yet  in  his  application 
for  insurance  he  stated  that  be  was  in  good 
health,  and  that  he  never  had  had  consump- 
tion. It  is  too  clear  for  argument  that  it  was 
the  conditlcHi  of  his  health  that  caused  hint 
to  consult  the  physician,  aM~>when,  added 
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to  tltis  tsLCt,  he  was  told  mat  be  had  a  very 
bad  lung  and  that  be  was  afflicted  with  ta- 
berculosls.  It  la  Inconceivable  that  he  believed 
that  his  health  was  good  when  he  stated  It 
to  be  8o  in  his  application.  But  appellee 
argnes,  in  effect,  that  the  doctor  did  not  ex- 
plain to  him  what  tuberculosis  was,  and 
that,  although  he  had  be&i  told  that  he  had 
tuberculosis.  It  did  not  follow  that  he  knew 
he  had  consumption,  and  that  answering  as 
he  did  that  he  did  not  have  consumption  is 
no  evidence  that  he  answered  In  bad  faith 
or  with  Intoit  to  decelva  We  cannot  believe 
that  at  this  time,  when  the  fight  against  the 
dread  malady  is  world-wide,  when  campaigns 
of  education  have  been  conducted  every- 
where to  instruct  pe<q>le  as  to  danger  of  con- 
tracting it  and  the  best  methods  for  Its 
avoidance,  that  an  average  16  year  old 
sctaoollKiy,  such  as  the  insured  was  shown  to 
be,  when  he  was  told  by  the  physician  he 
consulted  that  he  had  a  very  bad  lung,  and 
tliat  he  had  tuberculosis,  did  not  know  tbat 
he  was  suffering  from  consumption.  He  at 
least  knew  that  he  was  not  In  good  health 
when  he  represented  tbat  he  was.  His  state- 
mHits  in  the  regard  moitloned  were  relied 
upon  by  the  insurance  company,  and  but  for 
the  misrepresentations  the  policy  would  not 
have  been  issued.  "The  matter  or  thing  mis- 
represented was  material  to  the  risk  or 
actually  contributed  to  the  contingency  or 
event  on  which  said  policy  became  due  and 
payable." 

We  ttilnk,  therefore,  that  the  judgment  in 
favor  of  the  plaintiff  was  erroneous  and 
should  be  set  aside,  and  tbat  Judgment  should 
be  here  rendered  for  the  appellant;  and  it 
has  been  so  ordered. 

Bevetsed  and  rendered. 


QUANAH,  A.  ft  P.  RT.  CO.  v.  DICKBT. 

(No.  794.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jane  5,  1915.     On  Motion  for  Beltear- 

ing,  Oct.  9,  1915.) 

1.  ESTOPPEI.    *=39S— Equitablb    ESTOPPEI/— 

Gbodnds  of  Estoppel  —  Pebmittino  Ex- 

penditukes. 

An  owner  of  property  abutting  on  a  street 
who  has  joined  with  other  citizens  in  subscrib- 
ing to  a  fund  to  provide  a  bonus  to  induce  a 
railroad  company  to  build  a  road,  and  who  has 
agreed  to  secure  permission  from  the  city  to  op- 
erate tracks  in  the  street  upon  which  his  prop- 
erty is  sitnated  and  to  procure  a  relinquisn- 
ment  of  damsKes  from  abutting  owners,  is  es- 
topped from  claiming  damages  due  to  the  con- 
struction of  the  road. 

[Kd.    Note. — For    other   cases,    see   Estoppel, 
Cent.  Dig.  H  264-275;    Dec.  Dig.  «=393.] 

2,  SUBSCBIFTIONS    ®=3l2 — CONBTBUOTION    OF 

CowTKAor — Scope  ano  Extent  of  Liabil- 

ITT. 

A  contract  by  a  subscriber  to  a  fund  in 
aid  of  railway  construction,  whereby  he  agreed 
tlkat  if  relinquishments  of  damages  to  abutting 
owners  were  not  obtained,  he  would  furnish 
a  bond  conditioned  that  the  sureties  should  pay 
•ny  judgment  against  the  railway  for  damages. 


is  an  indemnity  eon-tract  with  an  agreement  for 
bond,  under  which  the  subscriber  is  jointly  and 
severally  liable  primarily  to  the  amount  of  his 
subscription  for  damages  occasioned  by  the  con- 
struction of  the  railway,  and  is  enforceable  by 
the  latter,  although  the  claims  are  not  first 
reduced  to  judgment. 

TEd.  Note. — For  other  cases,  see  Subscrip- 
tions, Cent.  Dig.  S  11;   Dec.  Dig.  '8=>12.] 

3.  SuBSCBiPTiONS  «=s>10  —  Acceptance  —  Es- 
toppel. 

Where  the_  heading  of  a  subscription'  list 
for  a  fund  in  aid  of  railway  construction  recit- 
ed that  a  memorandum  was  attached  which  au- 
thorized trustees  to  enter  into  a  contract  with 
the  railway  relating  to  such  construction,  a  sub- 
Bcrilier  will  not  be  permitted  to  deny  the  con- 
tract, and  that  he  knew  of  its  terms,  although 
the  evidence  is  conflicting  as  to  whether  the 
memorandum  was  attached  when  the  list  was 
signed. 

[Ed.  Note. — For  other  cases,  see  Subscrip- 
tions, Cent  Dig.  1$  10,  23 ;  Dec.  Dig.  ©=310.] 

4.  Subscriptions    ®=»18— Joint   Coktbaot— 
Tkbmination  of  Authobitt. 

Where  the  signer  of  a  contract  to  raise  a 
bonus  for  railway  construction,  and  which  au- 
thorized trustees  to  contract  in  the  name  of  the 
subscribers  with  the  railway  to  procure  permis- 
sion from  the  city  to  construct  a  road  over  cer- 
tain streets  and  to  procure  relinquishments  of 
damages,  attempted  to  withdraw  the  sum  sub- 
scribed by  him,  such  act  did  not  constitute  a 
revocation  of  the  power  of  the  trustees  to  con- 
tract, 

[E3d.  Note. — For  other  cases,  see  Subscrip- 
tions, Cent  Dig.  §§  20,  21;  Dee.  Dig.  «=»18.] 

6.  SUBSCBIPTIONS   <S=»18— Revocation— Pow- 

KB  Coupled  with  Intbbebt. 

A  subscription  contract  signed  by  numer- 
ous property  holders,  giving  trustees  power  to 
contract  with  a  railway  to  procure  permission 
from  the  city  for  the  construction  of  its  lines 
and  for  relinquishment  of  damages,  when  ac- 
cepted by  the  railroad,  is  not  a  naked  power 
revocable  at  the  subscriber's  pleasure. 

[Ed.  Note. — For  other  cases,  see  Subscrip- 
tions, Cent.  Dig.  §|  20,  21 ;   Dec  Dig.  «=>18.] 

6.  Principal   and    Agent    ®=334  —  Powkb 
Coupled  with  Interest — Revocation, 

Powers  are  irrevocable  by  the  principal 
when  they  form  part  of  an  act  deemed  valuable 
in  law,  or  which  forms  part  of  the  contract 
and  is  a  security  for  money  or  for  the  perform- 
ance of  any  act  deemed  valuable. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §  55;  Dec,  Dig.  «=> 
84.] 

7.  Ehinent  Domain   ®=»295— Damages— Re- 
linquishment—Notice-Burden  OF  Proof. 

In  an  action  by  an  abutting  owner  for 
damages  due  to  construction  of  a  railroad  in  the 
street,  the  burden  was  upon  him  to  allege  and 
prove  that  an  instrument  executed  by  us  au- 
thority, constitutiug  a  relinquishment  of  dam- 
ages, was  revoked,  and  that  the  railroad  had 
notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  803;   Dec.  Dig.  «=9295.] 

8.  Evidence   €=»67— Presumption— Contin- 
uation OF  AOENCT. 

Where  a  power  is  shown  to  have  existed. 
It  will  be  presumed  that  it  continues,  and  that 
third  parties,  without  notice  of  a  revocation 
thereof,  are  justified  in  so  presuming. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  87,  88,  108;   Dec.  Dig.  «=»67.] 

Appeal  from  District  Ooort,  Hardeman 
County;  J.  A.  Nabers,  Judge. 
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ActiOD  bj  W.  T.  Dickey  against  the  Qua- 
nab,  Acine  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  rendered,  and  rehearing  denied. 

D.  B.  Decker,  of  Quanah,  for  appellant 
Lore,  Channell  &  Fonts,  of  Houston,  and  W. 
T.  Perkins,  of  Quanali,  for  appellee. 

HUFF,  C.  J.  Appellee,  Dickey,  brought 
suit  against  the  appellant,  the  Quanah,  Acme 
&  Pacific  Railway  Company,  for  damages  al- 
leged to  have  been  occasioned  to  his  property 
abutting  on  a  street  in  the  town  of  Quanah, 
known  as  South  Front  street,  by  reason  of 
the  appellant  constructing  its  road  in  the 
street  and  adjacent  to  his  property,  and  in 
operating  trains  over  the  track  so  construct- 
ed. Appellant  answered,  setting  up  that  the 
appellee  had  invited  the  railroad  company 
to  construct  its  road  by  certain  contracts  and 
instruments,  the  purport  of  which  will  be 
hereinafter  set  out,  alleging  that  the  con- 
tracts so  made  were  executed  by  the  agents 
and  trustees  of  Dickey.  Dickey,  by  supple- 
mental petition,  replied  that  they  had  no  such 
right  or  power  to  so  contract  for  him,  and 
that  he  had  revoked  the  power  by  demanding 
the  money  back  which  he  had  subscribed  to 
be  paid  on  a  certain  subscription  contract, 
after  lie  learned  that  the  road  was  to  be 
constructed  upon  the  street  near  his  property. 

The  facts  upon  whldi  we  base  our  opinicm 
are,  substantially,  that  the  clti2sens  of  Qua- 
nah desired  to  procure  the  construction  of  a 
railway  from  the  town  of  Quanah  in  a  west- 
erly direction  40  miles,  and  prepared  a  sub- 
scription contract  as  follows: 

"In  accordance  with  the  annexed  memoranda 
of  contract,  we,  the  subscribers  hereto,  consti- 
tute J.  E.  Ledbetter  and  J.  B.  Goodlett  trus- 
tees to  enter  into  contracts  with  the  Acme,  Red 
River  &  Northern  Railroad  Company,  in  ac- 
cordance with  said  memoranda;  and  on  de- 
mand by  said  trustees,  promise  to  pay  to  them 
the  said  several  sums  set  opposite  our  names ; 
it  being  contemplated  that  said  sums  shall  be 
payable  as  soon  as  the  sum  of  $40,000  is  sub- 
scribed and  that  one  subscriber  hereto  is  not 
responsible  for  the  subscription     of  another," 

Signed  by  a  great  many  citizens,  among  whom 
is: 
"W.  T.  Dickey $500.00" 

The  first  provision  of  the  memorandum 
contract,  attached  to  the  above  subscription 
contract,  is: 

"This  contract  made  this  the  day  of 

October,  A.  D.  1008,  by  and  between  the  Acme, 
Red  River  &  Northern  Railway  Company,  a 
corporation  organized  and  chartered  under  the 
laws  of  Texas,  and  now  operating  a  line  of 
railway  from  Quanah  to  Acme,  Texas,  acting 
herein  by  its  president,  who  is  duly  authorized 
to  act  in  the  premises,  by  its  board  of  directors, 
hereinafter  styled  party  of  the  first  part,  and 
J.  B.  Goodlett  and  J.  E}.  Ledbetter,  acting  as 
trustees,  for  and  in  behalf  of  each  and  every 
person  who  has  now  or  shall  contribute  to  the 
funds  by  said  trustee  held  for  the  purposes 
hereinafter  stated,  hereinafter  styled  parties  of 
the  second  part,"  etc. 

The  contract  states  that  $40,000  had  been 
deposited  with  the  trustees,  and  a  sum  suf- 
ficient to  procure  right  of  way  for  the  rail- 


way company  from  Acme  In  a  western  direc- 
tion, to  the  Hardeman  and  Cottle  county 
boundary  line  and  railway  terminals  in  the 
town  of  Quanah,  which  is  to  be  paid  and 
furnished  to  the  parties  of  the  first  part  in 
consideration  of  the  performance  of  the  mat- 
ters and  things  thereinafter  set  out  It  is 
further  stipulated  that  the  railway  company 
should  obtain  an  amendment  of  its  charter, 
dianging  its  name  to  the  Acme  &  Western 
Railway  Company;  and  it  is  further  stipu- 
lated that  the  railway  would,  in  18  months 
from  the  date  thereof,  perform  its  part  of  tbs 
cootract 

It  was  farther  provided  in  said  memo- 
randa that  the  parties  of  the  second  part 
should  procure,  from  the  dty  council  of  Qua- 
nah for  the  railway,  permission  to  construct 
and  operate  one  main  track  and  one  side 
track  in,  upon,  and  along  the  street  known 
as  South  Front  street,  from  the  Frisco  trade 
to  the  western  terminus  of  said  street 

Parties  of  the  second  part  also  agreed  to 
furnish  necessary  abstracts  to  the  property 
obtained  for  .a  roundhouse,  madilne  sliops, 
depot,  etc. 

The  eighth  provision  Is  as  follows: 

"That  parties  of  the  second  part  will  proenre 
from  such  owners  of  property  abutting  on 
South  Front  street,  a  relinquishment  from  any 
damages  that  may  result  to  such  property  oc- 
casioned by  constructing  and  operating  its  rail- 
way and  trains  over  and  along  said  street" 

They  further  agreed  to  pay  $40,000  In  cash 
to  the  railway  when  it  had  run  Its  first  train 
into  Its  station,  not  less  than  40  miles  out 
of  Quanah,  In  Oottle  county. 

On  the  6th  day  of  May,  1909,  the  city 
council  passed  an  ordinance  authorizing  the 
construction  and  operation  of  a  railway 
along  the  street  mentioned  In  the  contract 
On  the  26th  day  of  February,  1909,  the  trus- 
tees, for  the  several  subscribers,  entered  in- 
to a  contract  with  the  railway  company,  the 
first  paragraph  of  which  Is  substantially  the 
same  as  quoted  In  the  memorandum,  except 
as  to  the  name  of  the  railway,  reciting  that 
the  $40,000  had  been  deposited  with  the  trus- 
tees, and  agreeing  to  furnish  the  money  for 
a  right  of  way  for  a  railway  and  obtain  sulb- 
able  property,  designated  in  the  ctxitract,  for 
a  depot,  freight  depot  roundhouse,  and  ter- 
minal fadllties,  designating  the  property ;  and 
in  the  seventh  provision  that  the  parties  of  the 
second  part  will  procure  from  each  owner  of 
property  abutting  on  South  Front  street  a  re- 
linquishment of  any  damages  that  may  result 
to  such  property  occasioned  by  constructing 
and  operating  trains  in,  over,  and  along  said 
street  from  its  yards  to  the  Frisco  railway. 
In  the  event  the  relinquishment  cannot  be  ob- 
tained from  property  owners  that  the  parties 
of  the  second  part  shall  furnish  the  railway 
company  a  good  and  sufildent  bond,  signed 
by  the  dtizens  of  Quanah,  conditioned  that 
said  sureties  should  pay  any  Judgment  which 
should  be  obtained  against  said  railway  by 
abutting  property  owners,  for  damages  wIil<3L 
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may  be  occadoaed  by  coustructlnK  and  op- 
erating said  railway. 

The  evidence  sbows,  In  this  case,  that  the 
railway  company  substantially  compiled  with 
Its  OMitract  with  reference  to  establishing  its 
depot,  etc.,  and  the  constructltn  of  the  road 
within  less  than  12  months  from  the  date  of 
the  contract  The  contract  was  properly 
signed  by  the  president  of  the  road  and  at- 
tested by  the  secretary,  and  by  the  tmsteee, 
Ledbetter  and  Goodlett. 

The  evidence  In  this  case  shows  that  the 
Acme,  Red  River  &  Northern  Railway  Com- 
pany was  chartered  the  12th  day  of  July, 
1902,  and  that  it  obtained  an  amendment  of 
Its  diarter  the  28th  day  of  January,  1909, 
changing  the  name  of  the  corporation  to 
Qnanab,  Acme  &  Pacific  Railway  Ciompany. 
Charters  were  offered  for  the  purpose  of 
showing  that  the  roads  named  are  one  and 
the  same  and  that  at  the  time  the  contract 
was  made  between  the  parties  It  was  under- 
stood an  amendment  would  be  secured,  chang- 
ing the  name  of  the  corporation  to  the  pres- 
ent one,  Quanah,  Acme  &  Pacific  Railway 
Comjjany. 

The  evidence  Is  not  clear  at  just  what 
time  the  appellee,  Dickey,  signed  the  sub- 
scription contract  He  says  in  one  part  of 
his  testimony  that  it  was  30  or  60  days  be- 
fore be  executed  his  note  to  the  bank.  On 
the  19tb  day  of  December,  1908,  Dickey  ex- 
ecuted his  note  to  the  Quanah  National  Bank 
for  the  sum  of  $500  due  July  1,  1909.  On 
that  date  Ledbetter,  as  trustee,  gave  a  re- 
ceipt to  Dickey  for  the  sum  of  $500,  In  whldi 
it  is  recited  the  sum  was  deposited  with  the 
trustees  under  the  articles  of  agreement  to 
be  entered  into  by  Goodlett  and  Ledbetter, 
with  the  railroad  mentioned  in  the  memoran- 
dum contract,  and  the  money  was  to  be  re- 
funded in  the  event  the  railway  did  not  com- 
ply with  Its  contract  Dickey  testified  that 
at  the  time  he  signed  the  ccmtract  he  did  not 
know  that  the  road  was  to  be  constructed 
by  his  property  on  that  street,  and  stated : 

"When  I  learned  that  there  was  some  talk  or 
idea  about  locating  the  track  along  that  street, 
I  had  a  conversation  with  Mr.  Ledbetter,  the 
man  I  delivered  this  money  to,  about  it.  My 
mideratanding  was  that  the  location  of  the 
road  was  to  be  away  along  up  here  [indicating 
the  west  part  of  the  city  somewhere].  I  liiially 
went  to  Mr.  Ledbetter  and  talked  to  him  about 
the  matter  before  it  was  Bnally  determined  to 
locate  the  railroad  along  that  street  by  my 
property.  I  asked  him  to  keep  that  note  sub- 
ject to  where  the  road  would  be  built;  that  if 
the  road  was  built  anywhere  else  except  down 
that  street,  I  would  pay  it,  and  if  not  I  would 
not  pay  it,  and  he  agreed  to  keep  it  and  pro- 
tect the  note  so  it  could  not  get  out  of  bis 
bands  into  some  one  else's  hands  until  it  could 
be  determined  where  the  road  was  to  be  built, 
and  if  it  was  down  that  street  where  It  is  now, 
I  was  not  to  pay  it.  If  it  was  not  built  on 
some  other  street,  but  was  built  along  that 
street  by  my  property,  I  was  to  have  my  note 
ba<^  After  I  bad  this  agreement,  about  which 
I  have  testified,  I  subsequently  learned  of  a  de- 
termination to  locate  the  road  down  that  street 
by  my  property,  and  I  then,  or  later  on,  tried 
to  get  my  note  back  from  Ledbetter." 


At  another  place  he  said; 

"I  went  to  Eiedbettjer  because  he  represented 
the  committee.  I  went  to  him  when  I  learned 
there  was  talk  of  a  railroad  being  located  down 
there  on  that  street  and  told  him  if  they  de- 
cided to  locate  it  down  there  my  subscription 
did  not  go,  I  did  not  know  at  that  time  the 
railroad  would  go  down  that  street.  It  had  not 
been  determined  at  that  time  where  it  would 
go.  There  was  some  talk  about  it.  However, 
I  wanted  to  make  that  condition,  •  •  •  Aft- 
er I  found  the  railroad  tracks  were  ^oing  to 
be  located  along  that  street,  I  never  did  go  to 
any  officer  of  the  railway  company  and  toll 
him  I  protested  against  it  going  there.  I  did 
not  because  I  did  not  know  any&ing  about  the 
officers  of  that  company.  I  did  not  make  any 
inquiry  as  to  whom  the  officers  were.  I  went 
to  the  committee — the  one  getting  up  this  bonus 
—and  they  told  me  it  was  not  yet  completed; 
that  only  about  half  the  bonus  had  been  com- 
pleted." 

Mr.  Ledbetter  testified : 

"Tt  is  a  fact  after  this  note  was  executed 
Dickey  called  my  attention  to  the  fact  that 
there  was  some  likelihood  of  the  railroad  being 
located  where  it  is  now,  near  his  property,  and 
he  came  to  see  me  about  the  matter.  I  had  a 
conversation  with  him  at  that  time  about  the 
matter.  I  went  with  him  and  looked  over  the 
situation  with  reference  to  his  property,  and 
he  instructed  me,  or  requested  me,  at  that  time, 
not  to  deliver  his  note  until  the  location  of  the 
road  was  determined ;  that  if  it  was  decided  to 
locate  the  railroad  on  that  street  by  his  prop- 
erty, to  return  his  note  to  him.  That  was 
about  the  substance  of  the  matter." 

Dickey  further  testified: 

"The  first  notice  I  gave  this  defendant  rail- 
road that  I  (lid  not  want  the  track  there  was 
when  I  filed  this  suit" 

From  the  facts  In  this  case  it  Is  shown  that 
no  notice  was  given  the  railway  company, 
or  its  ofHcers,  that  Dickey  had,  in  any  way, 
revoked  the  authority  of  Ledbetter  and  Good- 
lett It  Is  shown  tbat  while  the  subscription 
list  was  not  actually  delivered  to  the  rail- 
way company,  its  officers  were  aware  of  the 
signers'  names  on  the  list,  and  that  W.  T. 
Dickey  had  signed  it  and  constituted  Led- 
better and  Goodlett  as  trustees,  to  make 
the  contract  with  the  road.  Ledbetter  was 
also  president  of  the  Quanah  National  Bank, 
and  the  note  was  made  payable  to  that  bank ; 
and  the  money  obtained  on  the  note  and  plac- 
ed with  the  trustees  to  hold  under  the  con- 
tract with  the  railroad  company.  Dickey 
contends  that  he  did  not  actually  pay  the 
note,  but  that  he  had  some  money  on  deposit 
with  the  bank,  and  afterwards  that  money 
was  taken  by  the  bank  and  aj^lied  on  the 
note,  and  that  he  did  not  consent  thereto. 

The  case  was  submitted  to  the  jury  upon 
special  issues,  and  they  found  that  the  prop- 
erty, immediately  before  the  construction  of 
the  railway,  was  worth  $18,000  and  Immedi- 
ately afterwards  116,000.  They  found  thai) 
J.  E.  Ledbetter  and  J.  B.  Goodlett  were  au- 
thorized by  plaintiff  to  contract  with  appel- 
lant company  to  construct  a  line  of  railway 
into  the  town  of  Quanah,  and  that  Dickey 
signed  the  subscription  list  offered  in  evi- 
dence. They  were  unable  to  agree  as  to 
whether  or  not  the  memorandum  contract 
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called  for  tn  fhe  subscriptton  list  was  at- 
tached to  the  subscription  list  at  the  time 
he  signed  It  They  found  also  that  Ledbet- 
ter  and  Goodlett  executed  the  contract  admit- 
ted In  evidence;  and  they  found  that  the 
company  constructed  its  railway  In  conform- 
ity to  the  contract  satisfactory  to  the  com- 
mittee, but  not  in  letter. 

Appellee  (Dickey  further  testified  that  he 
did  not  know  whether  the  memorandum  con- 
tract was  attached  to  the  subscription  Usb 
at  the  time  he  signed  It;  that  he  could  not 
say,  as  he  did  not  see  It,  and  if  it  was  at- 
tached, be  did  not  know  it 

Harry  Koch  testified  that  be  was  present 
at  the  time  Dickey  signed  the  contract,  and 
that  the  memorandum  contract  was  attached 
at  that  time. 

Tke  conrt  rendered  Judgment  on  motion 
of  the  anpellee  for  $2,000  against  the  appel- 
lant. Appellant  requested  the  court  to  In- 
stmct  the  Jury  peremptorily  to  find  a  verdict 
for  It,  and  also  made  a  motion  to  the  court 
to  render  Judgment  on  the  findings  of  the 
Jury  for  appellant,  which  motion  the  court 
overruled.  This  action  of  the  court  is  as- 
signed as  error. 

[1]  We  believe  under  the  terms  of  the  con- 
tract that  Dickey  Is  estopped  to  recover  dam- 
ages to  his  property  as  an  abutting  owner. 
He  had,  with  bis  co-obligors,  agreed  In  the 
memorandum  contract  to  procure  from  the 
dly  permission  for  the  railway  to  construct 
and  operate  one  main  track  and  one  side 
track  In  and  upon  the  street  upon  which  his 
property  was  situated,  from  the  Frisco  track 
to  the  western  terminus  of  the  street.  He 
farther  agreed  to  procure  the  owners  abut- 
ting on  the  street  to  relinquish  any  damages 
that  might  result  to  the  property,  occasioned 
by  the  construction  of  the  railway  operating 
trains  cm  and  over  the  street.  The  dty 
passed  an  ordinance  authorizing  the  rail- 
way to  construct  and  operate  its  railway  on 
the  street  The  contract  entered  Into  by  the 
trustees  for  ai^ellee  and  his  co-obligors  has 
the  same  provision  as  the  memorandum  at- 
tached to  the  subscription  contract  with  ref- 
erence to  obtaining  relinquishments  from 
abutting  property  owners.  This  was  an  Invi- 
tation to  the  railway  to  balld  along  tliat 
street  by  appellee,  under  an  agreement  to 
obtain  relinquishments  for  damages  from  the 
abutting  owners.  In  effect,  it  amounted  to 
a  relinquishment  on  his  part  of  the  damages 
to  his  property.  He  is  now,  after  so  having 
induced  the  railway  to  build  <m  the  street,  es- 
topped from  recovering  damages  therefor. 
Railway  Co.  v.  Jarrell,  60  Tex.  267 ;  EJvans  v. 
Railway  Co.,  9  Tex.  Civ.  App.  124,  28  S.  W. 
903;  Railway  Co.  v.  Adams,  58  Tex.  476, 
482. 

[J]  Again,  he  agreed  that  if  relinquish- 
ments were  not  obtained,  he  would  furnish 
a  bond  that  the  sureties  should  pay  any  Judg- 
ment which  should  be  obtained  against  said 


railway  by  abutting  property  owners  for 
damages  which  should  be  oocafli<Hied  by  oon- 
structing  and  c^)eratlng  said  railway.  Tbia 
is  clearly  an  Indemnity  contract  with  the 
further  agreement  to  give  a  bond  guarantee- 
ing the  payment  of  any  Judgment  rendered 
against  the  railway  company.  As  an  indem- 
nitor, appellee  was  one  of  the  Joint  obligors, 
and  primarily  liable  for  the  damages  occa- 
sioned by  the  construction  of  the  railway. 
If  the  bondsm^i  had  been  forced  to  pay 
they  oould  have  looked  to  him  as  the  primary 
obligor.  His  liaUllty  on  the  contract  was 
Joint  and  several ;  he  was  liable  for  the  en- 
tire amoont  of  tiie  damages,  with  the  right 
of  contribution  from  his  co-obligors.  The 
fact  that  by  the  terms  of  the  subscription 
his  liability  was  only  for  an  amount  of  the 
subscription,  and  not  for  that  of  others,  will 
not  defeat  his  Joint  obligation  to  procure  a 
relinquishment  of  the  damages,  or  secure  the 
payment  of  them.  Falres  v.  CockeriU  (Civ. 
App.)  29  S.  W.  669  (this  case  was  reversed 
by  the  Supreme  Court  on  another  pointy 
88  Tex.  428,  31  S.  W.  190,  639,  28  L.  B.  A. 
528);  Mateer  v.  CockriU,  18  Tex.  Civ.  App. 
391,  45  S.  W.  751.  We  see  no  reason  why  tlie 
railway  company  may  not  enforce  against 
appellee,  as  one  of  the  indemnitors  who  in- 
demnified it  against  damages,  without  first 
being  compelled  to  reduce  them  to  a  cer- 
tainty by  Judgment  and  then  pay  such  dam- 
ages out  of  his  property  and  forced  to  sue 
the  grantors  and  they  in  turn  sue  the  indem- 
nitors. Certainly  if  appellee  has  Indemnified 
the  road  against  such  damages,  there  is  no 
necessity  for  this  circuity  of  route.  Pope 
V.  Hays,  19  Tex.  376 ;  Croft  v.  Peck,  64  Tex. 
627 ;  Morton  v.  Lowell,  56  Tex.  643.  Appel- 
lee sues  ai^ellant  for  damages  he  obligated 
himself  to  procure  a  release  or  to  pay;  be 
did  neither.  He  induced  appellant  to  inflict 
the  damages,  under  an  agreement  to  have 
them  relinquished,  or,  if  not,  be  obligated 
himself  to  pay  them.  The  suit  of  appellee  is 
based  upon  his  own  wrongful  a.9t  and  a 
breach  of  his  obligation  to  relinquish  the 
damages,  or  to  pay  them. 

[3]  Appellee  contends  that  he  did  not  know 
the  railway  was  to  be  constructed  on  that 
street  when  he  signed  the  subscription.  The 
memorandum  attached  to  the  subscription  so 
stated  and  instructed  the  named  trustees  to 
make  the  contract  in  the  terms  of  the  memo- 
randum. It  is  contended  the  memorandum 
was  not  attached  when  appellee  signed  the 
subscription.  His  testimony  is  he  did  not 
see  it,  and  if  it  was  attached  he  did  not  know 
It  One  of  the  parties  who  was  present  when 
he  signed  it  testified  positively  the  memoran- 
dum was  attached.  The  heading  for  the  sub- 
scription Itself  asserts  It  was  attached,  and 
constituted  the  named  trustees  as  agents, 
with  authority  to  enter  into  a  contract  in 
accordance  with  It  Under  such  drcumstano- 
es,  appellee  will  not  be  permitted  to  deny  the 
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contract,  or  that  ttie  proposition  was  not  bis, 
and  that  he  did  not  know  of  ita  tenns.  He 
does  not  allege  or  prove  frand  or  misrepre- 
sentation Indndng  blm  to  so  sign.  It  must 
therefore  be  held  to  be  his  contract,  and  that 
he  authorized  the  trustees  to  execute  the 
same,  and  who  acted  for  him,  as  found  by  the 
jory.  It  Is  regarded  by  ns  as  Immaterial 
that  the  Jury  were  unable  to  agree  whether 
the  memorandum  was  attached  when  appellee 
signed  the  subscription. 

[4]  Appellee  pleaded  that  he  revoked  the 
power  of  the  trustees  to  the  contract  for  him, 
and  so  notified  them.  It  will  be  noted  from 
his  testimony  hereto  set  out  that  he  told  one 
of  the  trustees  that  he  would  not  pay  the 
$500  subscribed  by  him  If  the  road  was  to  be 
oonstmcted  on  the  street  by  his  luroperty. 
At  the  time  be  made  this  statement  he  bad, 
some  time  previous,  paid  the  money  to  the 
trustees.  He  had  executed  his  note  to  the 
bonk  to  obtain  the  money.  In  some  portions 
of  his  testimony  he  demanded  of  Ledbetter, 
who  was  president  of  the  bank,  as  well  as 
one  of  the  trustees  named  in  the  contract, 
to  return  his  note,  or  to  hold  it  until  he  as- 
certalne<l  definitely  whether  the  road  would 
be  constructed.  We  do  not  find  from  the 
testimony  that  he  anywhere  revoked  the 
power  of  the  trustees  to  make  the  contract 
We  think  it  should  be  borne  in  mind  that  the 
trustees  were  invested  with  double  power: 
One  was  to  demand  and  collect  the  money 
subscribed  and  to  pay  the  same  over  to  the 
railway  when  it  constructed  according  to  its 
cmtract ;  the  subscribers  further  authorized 
the  trustees  to  contract  in  the  name  of  the 
subscribers,  with  the  railway,  to  procure  a 
permit  from  the  dty  to  construct  the  road 
over  the  street  and  to  procure  a  rellnqnlsb- 
ment  of  the  damages  occasioned  thereby 
from  the  abutting  owners  and  to  hold  the 
railway  harmless  from  sndi  damages.  The 
appellee  did  not  erase,  or  ask  that  his  name 
be  erased  from,  the  instrument  granting  this 
power.  He  did  not  in  terms  revoke  the  pow- 
er, but  asked  for  his  money  back  or  for  the 
return  of  his  note.  We  find  nothing  from  his 
testimony  that  he  was  unwUling  that  the 
trustees  should  contract  to  iwocure  a  relin- 
qulslunent  of  the  damages  or  Indemnified  the 
railway  against  them.  His  testimony  is 
when  he  signed  he  did  not  know  that  the 
road  was  to  l)e  so  constructed;  he  after- 
wards learned  of  it  and  was  unwilling  to  pay 
1500  it  it  passed  his  property  on  the  street, 
but  the  testimony  tails  to  show  be  was  un- 
willing to  secure  the  railway  company 
against  the  damages.  He  may  have  been 
willing  to  so  secure  the  right  on  the  street, 
but  unwilling  to  pay  in  addition  $500.  The 
withdrawal  of  that  sum  subscribed  did  not 
necessarily  revoke  the  power  to  the  trustees 
for  other  purposes.  It  was  understood  that 
the  money  subscribed  was  not  to  be  paid  un- 
ta  the  full  $40,000  was  subscribed.  This  ap- 
pears to  have  been  accomplished  at  least  by 
December  19,  190& 


[6]  However,  there  are  facts  In  the  record 
wliich  would  authorize  the  inference  that 
the  subscription  was  not  completed  until  att- 
er  appellee  executed  his  note,  Decemlwr  10, 
1908.  On  this  date  appellee  executed  liis 
note  to  the  bank  to  obtain  the  money,  which 
he  paid  to  the  trustees  and  took  a  receipt 
therefor,  to  hold  until  the  railway  company 
complied  with  the  terms  of  its  contract.  Tbia 
subscription  and  memoranda  contract  we  are 
inclined  to  believe  amounted  to  a  covenant 
between  the  co-obligors  to  secure  the  right 
over  the  street  and  indemnify  the  railway. 
The  power  given  trustees,  under  circumstanc- 
es of  this  case,  indicates  that  it  was  not  a 
mere  naked  power.  There  were  rights'  ot 
appellee's  co-obligors  to  be  considered  and 
protected.  We  are  dear,  if  the  railway  com- 
pany had  accepted  the  proposition,  it  was 
not  a  mere  naked  power  wlilch  could  be  re- 
voked at  the  will  of  the  appellee.  The  tes- 
timony is  not  clear  Just  when  the  railway 
accepted  the  XM'cposition.  The  appellee  says 
lie  learned  tliat  the  road  was  to  be  construct- 
ed on  the  street  after  executing  the  note. 
The  contract  the  trustees  last  made  with  the 
railway  is  dated  February  26,  1909.  Just 
when  appellee  gave  the  notice  to  Ledbetter  is 
left  to  conjecture.  We  believe  he  should 
show  that  snch  notification  was  given  before 
acceptance  by  the  railway  company.  If  he 
did  not  do  so,  then  be  cannot  defeat  estoppel 
or  his  contract  by  showing  at  some  time  be 
notified  one  of  the  trustees  he  would  not  pay 
the  $500  and  that  it  must  l>e  returned  to  him. 
Williams  V.  Rogan,  69  Tex.  438. 

(•]  This  case  presents  a  serious  question 
whether,  even  before  acceptance,  the  atqid- 
lee  could  revoke  the  powers  granted.  The 
testimony  would  Indicate,  wtille  not  conclu- 
sive, that  all  fbe  subscription  was  paid  and 
in  the  bands  of  the  trustees  l>efore  the  pur- 
ported revocation.  The  power  given  the  trus- 
tees was  to  secure  the  right  of  way  and  joint- 
ly for  the  signers  to  indemnify  the  railway 
company.  The  various  subscribers  must  be 
understood  to  have  mutually  agreed  with 
each  other  to  secure  such  right,  and  selected 
a  given  agency  to  perform  tliat  work  and 
contract  to  that  end.  Powers  are  held  ir- 
revocable by  the  principal  when  such  powers 
form  part  ot  an  act  deemed  valuable  in  law, 
or — 

"which  forms  part  of  the  contract  and  is  a  se- 
curity for  money  or  for  the  performance  of 
any  act  which  is  deemed  valuable."  Hnnt 
V.  Rousmanler,  8  Wheat  175,  5  L.  Ed.  589; 
Mechem  on  Agency,  vol.  1,  |l  570,  588,  inc. ; 
Chapman  v.  Botes,  61  N.  J.  Eq.  658.  47  AtL 
638,  88  Am.  St  Rep.  459;  Smith  v.  Railway, 
115  Cal.  584,  47  Pac  682,  85  L.  R.  A.  309,  86 
Am.  St  Rep.  119. 

This  was  an  agreement  between  the  joint 
obligors,  for  their  benefit,  to  secure  the  con- 
struction of  the  railway  and  the  selection  of 
joint  trustees  to  contract  and  obtain  specific 
property  and  obtain  relinquishments,  with 
the  power  vested  in  the  trustees  so  to  con- 
tract   Without  Intending  to  hQld  It  as  the 
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law  that  saGb  powers  so  conferred  were  Ir- 
reTocable  toy  the  principal,  we  nevertheless 
suggest  the  question,  and  refrain  from  hold- 
ing that  It  In  fact  was  such  a  power. 

[7]  In  this  case  there  is  no  plea  or  proof 
that  notice  was  given  to  the  railway  that  the 
powers  of  the  trustees  were  reveled.  While 
this  is  a  special  agency,  we  think,  under  the 
circumstances,  the  same  rule  should  apply 
as  to  general  agency.  In  this  case  appellee, 
in  writing,  specially  authorized  the  trustees 
to  make  the  contract ;  In  other  words,  he  in 
writing  accredited  the  trustees  to  contract 
with  the  appellant.  If  the  contract  was  not 
consummated  at  the  time  of  the  renunciation, 
appellee  knew  that  the  purported  contract 
was  on  foot  and  had  not  yet  been  completed, 
and  to  permit  the  appellant  to  deal  wltti  the 
trustees  without  notice  of  the  dissolution  of 
the  relationship  would  be  unreasonable'  and 
unjust  He  left  In  the  hands  of  his  agents 
a  written  power  to  execute  a  contract,  in  his 
behalf,  prescribing  the  things  to  be  agreed 
to.  The  appellant  could  reasonably  conclude 
that  the  authority  atlll  continued  and  be 
thereby  Induced  to  act  upon  it  Appellee 
owed  to  appellant  the  duty  to  prevent  that 
prejudice  or  Injury. 

The  facts  show,  in  this  case,  that  the  rail- 
road entered  Into  the  contract  with  appellee 
and  his  co-obligors  relying  upon  the  fact  that 
the  trustees  were  empowered  to  make  It  by 
virtue  of  the  written  instruments,  executed 
and  yet  in  the  hands  of  the  trustees,  un- 
changed or  unaltered.  MJechem  on  Agency, 
vol.  1,  §§  628-633,  inc.  We  believe  the  burden 
was  on  the  appellee  to  allege  and  prove  that 
the  instrument  was  not  only  revoked,  but 
that  appellant  had  notice  of  that  fact.  Ai>- 
pellant  bad  set  up  the  contract  as  a  defense, 
alleging  it  had  been  made  by  the  authority 
of  appellee.  The  writings  prove  the  con- 
tract and  the  power.  It  was  alleged  by  vir- 
tue thereof  the  appellant  made  a  contract 
and  compiled  with  Its  provisions  by  con- 
structing and  operating  the  road  where  and 
within  the  time  stipulated.  Our  Supreme 
Oourt  in  this  state  has  said: 

"The  rule  of  our  law,  as  to  the  time  when  the 
revocation  of  an  authority  by  the  act  of  the 

grincipal  takes  effect,  is  equally  clear,  compre- 
ensive,  and  just.  As  to  the  agent  himself,  it 
takes  effect  from  the  time  when  the  revocation 
is  made  known  to  him,  and  as  to  third  persons, 
when  it  is  made  known  to  them,  and  not  be- 
fore. And  this  the  principal  may  do  by  making 
the  revocation  as  notorious  as  the  fact  of  agen- 
cy was.  Until  it  is  thus  made  known  the  prin- 
cipal is  bound  by  the  acts  of  his  agent  done 
within  the  scope  of  his  authority,  upon  the  fa- 
miliar principle  that  when  one  of  two  innocent 
persons  must  suffer,  he  shall  suffer  most  who  by 
his  confidence,  or  silence,  or  conduct,  has  misled 
the  other."  Cleveland  v.  Williams,  29  Ter.  214, 
94  Am.  Dec.  274:  Ins.  Co.  v.  McKinnon,  59 
Tex.  507 ;  Amarillo,  etc.,  v.  Brown  (Civ.  App.) 
166  S.  W.  658. 

[t]  We  think  also,  it  l>eing  shown  that  the 
power  existed  at  one  time,  the  presumption 
should  prevail  that  it  continued,  and  that 
third  parties  without  notice  of  a  revocation 


were  Justifled  in  bo  presuming  and  acting 
on  the  apparent  unrevoked  authority.  We 
believe,  under  the  facts  of  this  case,  the  oourt 
should  have  given  the  requested  peremptory 
instruction,  and  also  should  have  sustained 
appellant's  motion  to  render  a  Judgment  for 
It  upon  the  findings  of  the  Jury.  The  facts, 
we  do  not  think,  as  contended  by  appellee, 
unc(mtroverted  that  appellee  revoked  the  au- 
thority of  the  trustees  to  contract  They  go 
only  to  the  extent  of  withdrawing  the  agree- 
ment to  pay  $000,  as  heretofore  pointed  out, 
and  there  are  no  facta  showing  that  notice 
was  given  appellant  of  any  changed  relation- 
ship whatever,  and  that  appellant  acted  upon 
such  power  without  any  notice  of  the  change. 
The  Judgment  will  be  reversed,  and  here 
rendered,  that  appellee  take  nothing  by  tills 
suit,  and  that  appellant  recover  Its  costs  In 
this  court  and  in  the  court  below. 

HALX^  J.,  not  sitting. 

On  Motion  for  Behearlng. 

HUFF,  C  J.  It  occurs  to  us  appellee,  In 
his  motion  for  rehearing,  overlooks  the  find- 
ing of  the  Jury  that  Ledbetter  and  Goodlett 
executed  the  contract  with  appellant  as  trus- 
tee for  appellee  and  others,  and  that  appellee 
signed  the  subscription  contract  which  em- 
powered the  trustees  to  act  for  him.  The 
contract  was  therefore  the  c<mtract  of  ap- 
pellee. The  Jury,  by  their  findings,  substan- 
tially find  the  trustees  were  acting  for  appel- 
lee when  they  signed  the  contract  as  trustees 
and  were  authorized  thereto  by  the  subscrlp- 
tlMJ  contract  They  certainly  would  not  have 
so  found  If  the  power  had  been  revoked,  as 
contended  by  appellee.  After  appellant  set 
up  the  contract  which  Induced  it  to  construct 
the  railway  where  It  did,  appellee,  in  order 
to  meet  this  phase  of  the  case,  alleged  a 
revocation,  and  we  think  it  was  necessary  on 
the  part  of  appellee  to  so  allege  and  prove 
it  As  pointed  out  in  the  original  opinion, 
after  having  given  the  power  to  contract  to 
the  trustees,  we  believe  the  burden  was  on 
the  appellee  to  show  appellant  had  notice  of 
such  revocation  before  he  can  set  aside  the 
contract  apparently  lawfully  executed.  The 
trial  court  refused  to  submit  the  Issue,  at  the 
request  of  appellant,  to  the  Jury  as  to  wheth- 
er appellant  had  notice  of  the  revocation  be- 
fore signing  the  contract  The  trial  court,  in 
his  explanation  to  the  bill  of  exceptions  ex- 
plains that  he  refused  the  request  because 
there  was  no  evidence  on  that  point  We  be- 
lieve all  the  evidence  in  this  case  of  notice 
is  that  given  to  Ledbetter,  who  was  appellee's 
agent  and  not  appeUant'a.  The  answer  of  ap- 
pellant sets  out  the  terms  of  the  contract,  In 
which  it  is  alleged  that  appellant  was  induc- 
ed to  construct  a  railway  in  the  street  there- 
by. In  the  original  opinion  we  used  the  term 
"invited"  instead  of  "induced,"  used  by  the 
pleadings.  We  think  this  contract  entered 
into  by  the  authority  of  appellee  was  suffl- 
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dent  to  estop  him  from  recovering  damages 
to  his  property  abutting  on  the  street,  which 
the  appellee  and  others  agreed  they  would 
pay  <x  cause  to  be  relinquished. 

Under  the  tacts  of  this  case  and  the, find- 
ings of  the  jury,  we  think  the  trial  court 
should  have  rendered  Judgment  for  appellant 
We  find  no  reason  for  changing  our  view,  as 
expressed  In  the  orlgnal  opinion,  and  the 
motion  will  be  overruled. 

TBASAj,  J.,  not  sitting. 


MOOSE  T.  MISSOUBI,  K.  &  T.  RT.  CO.  OF 
TEXAS.     (No.  6978.) 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

June  28,  1916.     Rehearing  Denied 

Oct   7,  1016.) 

1.  Railroads     €=»484r-OPERATi0iT  —  Fibeb— 
QnsnoN  fob  Jukt. 

In  an  action  against  a  railway  company 
for  the  destruction  of  plaintiff's  house  by  fire 
from  the  spark  of  a  locomotive,  evidence  held 
to  justify  direction  of  verdict  for  defendant 

[Ed.  Note.— Por  other  cases,  see  Railroads, 
Cent  Dig.  tf  174(»-1746;  Dec.  Dig.  «s>481.] 

2.  Raiucoadb     e=»481  —  Opkbation— Fibkb— 
Evidence— Ad  lOBSiBiuTT. 

In  an  action  for  the  destruction  of  plain- 
tiff's house  by  fire  from  defendant's  locomotive, 
evidence  that  engines  had  thrown  out  -sparks 
on  the  right  of  way  the  day  before  was  prop- 
erly excluded,  where  it  appeared  that,  if  the 
fire  was  caused  by  sparks  from  any  engine,  it 
was  from  a  certain  engine  that  had  passed  at 
the  time  of  the  fire,  and  as  to  the  construction, 
operation  and  condition  of  which  the  inquiry 
should  be  limited. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent  IMg.  S§  1717-1729;    Dec.  Dig.  «S=>481.] 

3.  Appeal    and    Ebbob    «=»1170— Review— 
HABicLTies  Ebbob. 

In  an  action  for  the  destruction  of  plain- 
tiffs  house  by  fire  from  defendant's  locomotive, 
the  admission  of  the  conductor's  report  as  to 
the  arrival  of  the  train  at  a  certain  station, 
not  verified  by  evidence  that  it  was  correctly 
kept  was  harmless  error,  under  rule  62  for 
the  Court  of  Civil  Appeals  (149  S.  W.  x),  pro- 
viding that  no  judgment  shall  be  reversed  for 
errors  not  reasonaoly  calculated  to  cause  the 
rendition  of  an  improper  judgment,  or  a  denial 
of   the  rights  of  appellant. 

IKd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jK  4032,  4066,  40)^,  4098, 
4101,  4454.  454(M545;    Dec.  Dig.  «S=9ll70.] 

Error  from  District  Court,  Harris  County; 
Wm.  Masterson,  Judge. 

Action  by  J.  W.  Moose  against  the  Mls- 
soori,  Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     ACSrmed. 

Li  E.  Blankenbecker,  of  Houston,  for  plain- 
tiff In  error.  Baker,  Botts,  Parker  &  Gar- 
wood and  W.  A.  Parish,  all  of  Houston,  for 
defendant  in  error. 

LANE,  J.  Plaintiff  In  error,  J.  W.  Moose, 
sued  defendant  in  error  to  recover  dama.Eccs 
in  the  sum  of  $1,000  for  the  loss  of  a  certain 
boose  destroyed  by  fire,  which  he  alleges  was 
arased  by  sparks  from  one  of  defendant's 


locomotives  on  the  2d  day  of  June,  1918, 
which  were  negligently  permitted  to  escape 
and  fhll  upon  plaintiff's  said  house  and  there- 
by bum  and  destroy  the  same.  The  defend- 
ant company  answered  by  general  demurrer, 
general  denial,  and  denying  that  any  engine 
or  locomotive  operated  by  it  was  defective 
in  its  machinery,  appliances,  or  equipment, 
or  that  It  was  negligently  operated  so  as  to 
cause  sparks  to  escape  therefrom,  which  were 
the  proximate  cause  of  the  fire  which  de- 
stroyed plaintiff's  house ;  that  the  only  loco- 
motive of  defendant  which  passed  the  prem- 
ises of  plaintiff  on  June  2, 1913,  between  mid- 
night and  6:30  a.  m.,  the  time  plaintifTs 
house  was  destroyed,  was  its  locomotive  No. 
491,  and  that  said  locomotive  was  properly 
equipped  with  the  best  and  most  approved 
mechanical  appliances  then  In  use  for  the 
prevention  of  the  escape  of  sparks;  tliat 
it  was  carefully  and  skillfully  operated 
when  it  passed  plaintiff's  premises  shortly 
before  the  time  plaintiff's  house  was  destroy- 
ed; and  that  plaintiff's  house  was  not  de- 
stroyed by  defendant  or  any  of  its  agents 
or  employes.  Plaintiff  by  supplemental  peti- 
tion denied  all  the  material  defenses  pleaded 
by  defendant.  Upon  these  pleadings  the  case 
was  tried  before  a  Jury.  After  both  parties 
had  closed  their  evidence,  the  court  Instruct- 
ed the  Jury  that  plaintiff  had  failed  to  show 
that  his  house  was  destroyed  by  fire  set  out 
by  defendant's  locomotive,  and  that  therefore 
they  should  return  a  verdict  for  the  defend- 
ant Upon  such  instruction  the  jury  returned 
their  verdict  as  follows:  "We,  the  jury,  find 
for  the  defendant"  Thereupon  judgment 
was  rendered  for  defendant 

[1]  Plaintiff  in  error  by  his  first  assign- 
ment insists  that  the  evidence  was  sufficient 
to  require  the  court  to  submit  the  issue  to 
the  jury,  and  that  the  court  erred  in  instruct- 
ing a  verdict  for  defendant.  After  a  careful 
examination  of  the  statement  of  facts  we 
have  reached  the  conclusion  that  the  evi- 
dence admitted  wholly  fails  to  connect  de- 
fendant with  the  fire  which  destroyed  plain- 
tiff's house,  and  that  the  court  did  not  err  in 
so  finding,  and  If  there  be  no  error  in  the 
other  rulings  of  the  trial  court,  complained 
of  by  appellant,  which  should  cause  a  rever- 
sal, the  judgment  rendered  by  the  trial  court 
should  be  afi^lrmed. 

The  undisputed  evidence  lidiows  that  the 
house  of  plaintiff  was  destroyed  by  fire  June 
2,  1913 ;  that  it  was  located  near  where  the 
track  of  the  railroad  of  defendant  crosses  the 
track  of  the  Houston  &  Texas  Central  Rail- 
way Company;  that  the  only  locomotive  of 
defendant  which  passed  the  house,  which  was 
burned  about  S  or  6  o'clock  a.  m.,  June  2, 
1913,  was  engine  No.  491.  The  substance  of 
the  testimony  of  the  witnesses,  who  testified 
with  reference  to  the  fire,  Is  as  follows: 

John  Westbrook,  for  plaintiff,  testified  that 
be  was  living  In  the  house  at  the  time  it  was 
destroyed;    that  he  had  had  no  fire  in  the 
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bouse,  except  a  lamp,  for  two  weeks  before 
the  fire;  that  he  left  the  house  about  4 
o'clock  on  the  evening  before  the  fire  occur- 
red; that  he  locked  the  door  when  be  left; 
that  the  house  was  about  15  feet  from  the 
track  of  defendant;  that  trains  on  defend- 
ant's railroad  going  from  west  to  east  stop- 
ped at  the  crossing  of  the  two  railroads  near 
the  house  and  would  blow  the  whistle  before 
crossing;  that  In  starting  up  again  the  loco- 
motive would  puff  strongly  and  would  throw 
sparks. 

Green  Watson  for  plaintiff  testified,  that 
when  he  went  to  the  Are  the  door  was  locked, 
and  that  he  broke  It  open  and  got  Inside, 
and,  continuing,  said: 

"When  I  first  saw  it  and  went  over  there 
that  house  was  not  burning  anywhere  except  on 
the  roof  and  it  was  falling  in;  that  was  on 
the  railroad  side  of  the  house;  right  opposite 
on  the  side  over  here  next  to  my  place  there 
was  no  fire  at  all,  but  it  burned  clear  across  on 
the  railroad  side  on  the  roof  of  the  house.  I 
did  not  hear  any  train  pass  by  there  that 
mornin!::  I  was  asleep  when  that  train  passed. 
I  seed  that  fire  after  I  got  up  between  4  and 
5  o'clock  in  the  morning.  I  got  up  that  morn- 
ing as  soon  as  I  woke  up." 

O.  H.  LdtUe  for  plaintiff  tesUfled : 
"I  heard  a  train  pass  there  that  morning 
before  the  fire  occurred,  somewhere  like  an 
hour  or  something  before  it  happened.  I  did 
not  get  up  to  see  which  way  that  train  was 
going.  Neither  do  I  know  whether  it  was  a 
passenger  or  a  freight  train.  That  train  made 
right  smart  noise  tliat  morning.  You  know 
they  generally  stop  there  and  start  again  and 
they  make  right  smart  of  noise  starting  oS 
sometimes.  After  the  train  passed  I  laid  down 
and  went  back  to  sleep,  I  never  did  get  up; 
in  fact,  I  waa  already  laying  down;  I  never 
did  get  up  at  all.  When  these  trains  are  com- 
ing towards  town  they  stop  pretty  close  to 
Moose's  house.  They  have  to  stop  so  many 
feet  from  the  crossing;  and  sometimes  they 
stop  further  back  than  othei-s,  but  most  gen- 
erally they  stop  right  close  to  his  house  when 
they  are  going  towards  town.  When  a  train 
stops  there  or  checks  up  and  starts  again  it 
is  noticeable  that  the  engine  is  doing  iadditional 
and  harder  work  than  before;  they  generally 
work  hard,  a  heavy  train  does  when  they  go 
to  make  a  start  There  is  no  grade  right  there 
coming  in  the  direction  of  town ;  there  is  a 
grade  further  back  as  you  leave  the  city,  leav- 
ing that  yard  they  have  got  over  there;  when 
they  start  from  tliere  it  is  a  kind  of  grade 
coming  over,  but  there  is  no  grade  right  along 
there.  I  have  lived  along  that  track  there  for 
12  years.  I  am  acquainted  with  about  the  time 
that  the  passenger  trains  were  in  the  habit  of 
passing  along  there;  I  know  what  the  regular 
schedule  time  of  the  passengers  along  there  Is. 
I  don't  think  there  was  a  passenger  train  due 
along  there  at  the  time  that  happened  at  that 
time  in  the  morning;  the  passenger  was  due 
there  later  in  the  morning,  along  about  6:30 
or  7  o'clock;  two  passenger  trains  went  by 
there  about  that  time.  I  stated  I  had  heard  a 
train  pass  there  that  morning  before  the  fire 
broke  out.  When  my  attention  was  first  at- 
tracted to  the  fire  it  was  real  early  in  the 
morning;  I  couldn't  state  exactly  the  correct 
time,  but  it  was  very  early  in  the  morning; 
daylight  in  June  is  very  early,  somewhere  be- 
tween 4  and  5  o'clock,  I  reckon.  Seeing  the 
excitement  I  ran  over  there,  and  when  I  ran 
out  I  never  thought  about  the  time  or  any- 
thing like  that;  I  just  thought  we  would  save 
the  house  if  we  could,  or  something  like  that. 
It  was  good  daylight  when  I  got  over  there,  it- 


was  daylight  when  I  got  oat  of  the  house. 
When  I  got  down  to  the  house  that  was 
burning  it  hadn't  burned  but  a  email  bit;  it 
was  burning  on  the  other  side  from  me,  on  the 
side  next  to  the  track  over  there,  and  next  to 
the  track.  The  house  was  burning  in  front  to- 
ward Herkimer  street;  it  was  burning  on  the 
roof  in  front  next  to  Herkimer  street,  but  on 
the  side  next  to  the  track  on  what  we  call  the 
south  front;  it  fronted  Herkimer  street  I 
did  not  go  to  the  house  that  morning.  When 
I  got  there  they  already  had  the  door  open; 
somebody  bad  been  in  the  house." 

Charlie  BlU  for  plaintiff  testified  tbat  be 
got  to  the  house  about  5:30  and  took  an  axe 
and  broke  the  door  down,  and,  continuing, 
said: 

"As  I  stated  a  while  ago,  when  I  first  saw 
that  house  it  was  burning  from  the  side  over 
there  by  the  'Katy'  ti-aeks  and  when  it  burned 
from  the  side  at  the  'Katy'  tracks,  it  entered 
up  yonder  the  front  part,  and  then  I  went 
over  there  and  taken  an  axe  and  bursted  tlie 
front  door  open,  and  then  went  inside  and 
taken  out  a  wash  stand,  dresser,  and  mattress." 

J.  W.  Moose,  owner  of  the  house  destroy- 
ed, knew  nothing  of  the  origin  of  the  fire; 
be  did  not  get  to  the  house  unUl  the  roof 
had  fallen  in.  He  testified  that  his  house 
was  about  18  or  20  feet  from  the  trade  of 
the  defendant  company,  and  about  1^  blocks 
from  the  Houston  &  Texas  Central  track; 
that  the  house  was  celled  overhead  and  there 
was  no  way  of  getting  upstairs;  that  when 
the  trains  of  defendant  company  stopped  at 
the  crossing  they  work  hard  to  start  up 
agaia 

J.  D.  Roberts,  for  defendant,  testified  tbat 
on  the  night  on  which  plalntifTs  house  was 
burned,  as  engineer  for  defendant  company, 
he  made  a  trip  over  defendant's  railroad 
from  Smlthvllle  to  Houston;  tbat  he  used 
engine  No.  481  and  pulled  about  25  cars; 
he  could  not  remember  the  exact  time  he  got 
to  Houston;  that  as  well  as  be  could  recall 
he  got  there  some  time  between  5  and  7 
o'clock  In  the  morning,  about  daylight,  that 
the  report  made  by  the  conductor  In  charge 
of  the  train  drawn  by  his  engine  shows  tbat 
his  train  reached  Houston  at  8:30  a.  m.  on 
the  morning  of  the  fire  which  destroyed 
plaintiff's  house,  and  he  supposed  that  this 
report  showed  the  proper  time  of  arrival; 
that  In  going  from  Smlthvllle  to  Houston 
when  yon  reach  the  crossing  of  the  Houston 
&  Texas  Central  Railway,  trains  on  the  de- 
fendant road  stop  or  check  up  and  start 
again,  and  In  so  starting  more  working  pres- 
sure Is  thrown  upon  the  engine  than  when 
you  have  the  train  In  motion,  but  not  much 
with  a  light  train;  tbat  at  this  crossing 
the  grade  is  about  level,  and  he  could  pull 
90  to  100  cars  with  his  engine;  that  if  bis 
engine  threw  any  sparks  when  he  passed  the 
premises  of  plaintiff  on  the  morning  of  the 
fire,  he  did  not  notice  item. 

Tbe  testimony  set  out  above  Is  substan- 
tially all  the  evidence  admitted  In  an  effort 
to  connect  the  defendant  company  with  the 
fire  which  destroyed  plaintiff's  house.  This 
testimony  does,  perhaps,  show  tbat  tt  was 
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possible  for  the  fire  to  have  been  set  out  by 
sparks  which  escaped  from  appellee's  en- 
gine. If  any  did  so  escape,  of  which  no  proof 
is  made,  but  it  must  be  remembered  that  the 
burden  to  show  tliat  plaintiff  has  been  dam- 
aged by  the  negligence  of  defendant  is  upon 
the  plaintiff,  and  testimony  tending  to  show 
only  that  It  was  possible  that  the  fire  was 
set  out  by  defendant's  engine  is  not  suffi- 
dent  proof  of  that  fact  to  entitle  plaintiff 
to  recover.  No  one  testified  that  sparlis  es- 
caped from  defendant's  engine  on  the  morn- 
ing of  the  fire  which  destroyed  plaintiff's 
boose. 

In  Manning  t.  Railway  Co.,  137  Mo.  App. 
631,  119  S.  W.  464,  it  is  said: 

"The  evidence  in  an  action  against  a  rail- 
road company  for  damages  from  fire  communi- 
cated by  its  locomotive  is  insufficient  to  bus- 
tabii  a  verdict  for  plaintiff,  where  there  is  no 
evidence  that  sparks  were  emitted  by  the  loco- 
motive as  it  passed  plaintiff's  property,  nor 
that  a  fire  could  be  kindled  by  sparks  or  coals 
thrown  ont  by  a  locomotive  on  property  at 
the  distance  from  the  locomotive  tliat  plaintiCB 
property  was  located." 

In  Railway  Co.  v.  Sadlevllle  Mtg.  Co.,  137 
Ky.  568,  126  S.  W.  118,  the  court  said: 

"In  the  case  under  consideration  no  one  saw 
any  of  appellant's  trains  pass  by  on  the  night 
of  the  fire;  no  one  testified  as  to  sparks  com- 
ing from  them;  nor  was  there  any  testimony 
as  to  bow  the  trains  were  managed  or  operated. 
•  •  *  To  hold  a  railroad  company  responsi- 
ble in  this  case  would  make  it  responsible  in 
every  case  for  every  fire  occurring  along  its 
right  of  way,  just  so  it  was  shown  that  its 
engines,  shortly  before  and  after  the  fire,  emit- 
ted large  sparks.  While  the  courts  have  been 
liberal  in  authorizing  the  submission  of  this 
dass  of  cases  to  the  jury  upon  the  ground  that 
fires  of  this  kind  frequently  occur  m  the  night 
when  no  one  is  present,  and  it  is  impossible  to 
make  out  a  case  except  from  the  attendant 
circumstances,  they  have  never  gone  to  the 
extent  of  holding  that  the  mere  fact  that  other 
engines,  shortly  before  and  after  the  fire,  emit- 
ted large  sparks  was  sufflcient  to  make  out  a 
prima  facie  case  of  ne$;ligence,  in  the  absence 
of  direct  testimony,  or  some  circumstances  tend- 
ing to  show  that  the  trains  which  passed  before 
the  fire,  and  whose  passing  would  reasonably 
account  for  the  fire,  emitted  sparks  of  fire  or 
were  otherwise  c^hgently  managed." 

In  Funk  T.  Railway  Company,  122  Mo. 
App.  160,  100  S.  W.  504,  the  court  said : 

"Though  proof  that  a  fire  •  •  •  was 
caused  by  a  passing  engine  may,  like  other 
facts,  be  proved  circumstantially,  we  think  this 
testimony  affords  ground  for  no  more  than  a 
guess  that  one  of  defendant's  locomotives  start- 
ed the  fire.  The  circumstances  relied  on  are 
too  loosely  connected  with  the  main  fact  in  is- 
sue to  serve  as  proof  of  it.  Nothing  was 
proved  having  the  least  tendency  to  show  the 
fire  was  set  by  an  engine,  except  that  the  rail- 
rosd  ran  through  the  meadow  and  a  train 
passed  over  it  in  the  morning." 

For  other  cases  ih  point  see  Railway  Co. 
T.  Callers,  81  Test  382,  17  8.  W.  19,  13  L. 
R.  A.  542;  RaUway  Co.  y.  Mcintosh,  126  S. 
W.  692;  FriU  T.  RaUway  Co.,  243  Ma  62, 
148  S.  W.  at  page  78;  Louisville  Ry.  Co. 
V.  Insurance  Co.,  152  Ey.  510,  153  S.  W.  at 
page  746. 

From  the  testimony  admitted  in  evidence, 
the  jary  oould  do  nothing  more  than  guess 


as  to  what  caused  the  fire  that  destroyed 
plaintiff's  house,  and  the  defendant's  rights 
should  not  be  guessed  away  for  one  upon 
whom  the  burden  rests  to  establish  a  cause 
of  action  against  It.  We  therefore  conclude 
that  the  trial  court  did  not  err  in  Instruct- 
ing a  verdict  for  the  defendant 

In  arriving  at  the  condusion  above  stated 
we  have  not  overlooked  the  holding  of  the 
court  in  the  cases  of  S.  A.  &  A.  P.  Ry.  Co.  ▼. 
Ins.  Co.,  70  S.  W.  999;  and  M.,  K.  &  T.  Ry. 
Ca  V.  Beard,  34  Tex.  Civ.  App.  188,  78  S.  W. 
253,  dted  in  a];H>ellant'8  brief.  These  cases 
go  a  long  way  toward  supporting  the  conten- 
tion of  appellant  that  the  evidence  in  the  In- 
stant case  was  sufficient  to  demand  the  sub- 
mission of  the  Issue  to  the  Jury  as  to  what 
caused  the  fire  which  destroyed  plaintUTs 
house,  but  we  think  the  rule  laid  down  here- 
in, in  support  of  the  instruction  of  the  trial 
conrt,  the  better  rule,  and  that  the  same 
is  supported  by  the  great  weight  of  authority 
and  by  sound  reason,  and  we  therefore  over- 
rule appellant's   first  assignment 

[2]  Appellant's  second,  third,  fourth,  fifth, 
and  sixth  assignments  complain  of  the  ac- 
tion of  the  trial  court  in  reusing  to  permit 
appellant  to  prove  by  several  witnesses  that 
the  day  before  appellant's  house  was  destroy- 
ed by  fire,  some  of  defendant's  engines  had 
thrown  out  sparlcs  and  set  out  fire  on  its 
right  of  way.  The  contention  of  appellant 
in  support  of  these  assignments  is  that  aa 
appellee  had  pleaded  that  none  of  its  locomo- 
tives operated  by  It  was  defective  in  ma- 
chinery, appliances,  or  equipment,  appellant 
should  have  been  permitted  to  show  that 
some  of  Its  engines  did  throw  out  sparks 
shortly  prior  to  the  fire  which  destroyed  his 
bouse,  regardless  of  the  fact  that  the  only 
engine  that  passed  appellant's  house  at  or 
near  same  was  engine  No.  491,  and  In  sup- 
port of  this  contention  he  cites  T.  &  P.  Ry. 
Co.  V.  Rutherford,  28  Tex.  Civ.  App.  590,  68 
S.  W.  825;  T.  &  P.  Ry.  Co.  v.  Ins.  Co.,  73 
S.  W.  1088;  Morgan  Bros.  v.  M.,  K.  &  T.  Ry. 
Co.,  50  Tex.  av.  App.  420,  110  S.  W.  988. 
We  do  not  think  that  any  of  the  cases  cited 
is  authority  for  sustaining  appellant's  con- 
tention. In  Railway  Co.  v.  Rutherford,  su- 
pra, complaint  was  made  of  the  action  of  the 
trial  court  in  admitting  testimony  to  the 
effect  that,  a  week  or  two  before  tie  Are  in 
question  in  that  case  occurred,  there  was 
another  fire  on  defendant's  right  of  way.  In 
passing  upon  this  complaint  Judge  Bookhout, 
si)eaking  for  the  court,  said: 

"The  action  of  the  court  in  admitting  the 
testimony  presents  no  reversible  error.  There 
was  sufficient  competent  evidence  to  support 
the  judgment  and  the  admission  of  this  evi- 
dence could  not  have  affected  the  result  'The 
case  was  tried  by  the  court  without  a  jury. 
The  trial  court  must  have  discriminated  be- 
tween the  evidence  which  was  legal  and  the 
evidence  which  was  not,  and  based  his  judg- 
ment on  the  l^al  evidence." 

This  opinion,  in  effect,  holds  that  the  ad- 
mls8l(«  of  such  evidence  was  error,  but,  on- 
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der  fhe  f&cts  of  that  case,  not  such  error  as 
to  call  for  a  reversal  of  the  judgment.  In 
Railway  Co.  v.  Scottish  Ins.  Ck).,  supra,  In 
sustaining  testimony  admitted  as  to  other 
flres  set  out  by  defendant's  engine,  the  appel- 
late court  uses  this  suggestive  language: 

"It  was  the  same  engine  that  passed  the  de- 
pot platform  when  the  cotton  appears  to  have 
been  ignited,  and  what  was  testified  to  oc- 
curred on  the  same  occasion,  and  in  close  prox- 
imity to  the  fire  in  question." 

In  Morgan  Bros.  v.  Railway  Co.,  supra, 
Justice  McMeans,  speaking  for  this  court, 
said: 

"Appellants  sought  to  prove  by  the  witness 
Psencik  that  he  had,  on  the  19th  of  November, 
1905,  seen  an  engine  of  the  appellee  railway 
company  set  out  a  fire  near  Plum.  An  ob- 
jection to  the  testimony  was  sustained,  and  on 
this  action  of  tlie  court  appellants  base  their 
thirty-seventh  assignment  of  error.  The  testi- 
mony shows  that  the  engine  that  was  being 
operated  at  the  time  of  the  destruction  of  the 
cotton  was  No.  419.  It  was  not  attempted  to 
be  shown  by  Psencik  that  the  engine  which  set 
out  the  fire  near  Plum  was  engine  419.  The 
rule  seems  to  be  that,  when  the  particular  en- 
gine which  caused  the  fire  complained  of  can- 
not be  identified,  evidence  that  sparks  and 
burning  coals  were  frequently  dropped  or  fires 
set  out  by  engines  passing  upon  the  same  road 
on  other  occasions,  at  about  the  time  of  the 
fire,  is  admissible  to  show  habitual  negligence, 
and  to  make  it  probable  that  appellants'  in- 
jury proceeded  from  the  same  cause.  In  the 
present  case  it  is  evident  that  the  only  engine 
which  would  have  set  out  the  fire  that  de- 
stroyed the  compress  and  appellants'  cotton 
was  engine  419,  and  the  inquiry  was  properly 
limited  to  the  construction,  condition,  and  oper- 
ation of  that  particular  enfrine.  Railway  Co. 
V.  Home  Ins.  Co.,  70  S.  W.  1000;  Railway 
Co.  V.  Chlttim,  31  Tex.  Civ.  App.  40,  71  S.  W. 
297." 

It  Is  practically  conceded  by  both  parties 
that  if  the  fire  which  destroyed  appellant's 
bouse  was  caused  by  sparks  thrown  from 
any  engine  of  appellee,  it  was  from  engine 
NV>.  401,  and  therefore  the  Inquiry  was  prop- 
erly limited  to  the  construction,  condition, 
and  operation  of  that  particular  engine.  S. 
A.  &  A.  P.  Ry.  Co.  V.  Home  Ins.  Co.,  on  rehear- 
ing, 70  S.  W.  1000 ;  Morgan  Bros.  v.  M.,  K.  & 
T.  Ry.  Co.,  110  S.  W.  at  page  988 ;  Nussbaum 
V.  Railway  Co.,  140  S.  W.  1083;  McFarland  v. 
Railway  Ca,  88  S.  W.  450. 

[3]  J.  E.  [Roberts  for  defendant  testified 
that  he  was  the  engineer  on  engine  No.  491  on 
its  run  from  SmithvlUe  to  Houston  on  June 
2,  1913;  that  It  was  his  Impression  that  he 
reached  Houston  on  that  run  some  time  be- 
tween 5  and  7  o'clock  a.  m.,  June  2d,  but  on 
being  shown  a  report  of  the  conductor  In 
charge  of  the  train  drawn  by  said  engine  No. 
491  on  June  2d,  he  stated  that  such  report 
was  one  required  by  the  rules  of  the  defend- 
ant company,  and  that  such  report  would 
more  likely  show  the  correct  time  of  the  ar- 
rival of  said  train  at  Houston  than  his  pres- 
ent recollection  of  said  arrival ;  that  he  did 
not  see  the  conductor  make  said  rei>ort.  He 
also  testified  that  under  the  rules  of  said  de- 
fendant company  he  also  made  a  report  of  the 


tlmeof  the  arrival  of  said  engine,  and  that  be 
had  the  same  in  his  book  at  Smlthvllle,  bnt  as 
he  had  not  been  requested  to  produce  the 
same  he  did  not  have  it  with  hlnL  The  con- 
ductor who  made  the  report  was  not  sworn 
as  a  witness,  nor  did  any  witness  testify  that 
the  report  of  the  conductOT  was  correctly 
made,  or  that  It  did  In  fact  show  the  cor- 
rect time  of  the  arrival  of  said  train.  Over 
the  objection  of  appellant.  Moose,  this  re- 
port was  admitted  in  evidence,  and  on  this 
action  of  the  court  appellant  bases  his  sev- 
enth assignment  of  error.  We  think  the  as- 
signment well  taken.  No  witness  testified 
that  the  report  Introduced  in  evidence  was 
correctly  kept,  or  that  it  did  in  fact  show 
the  correct  time  of  the  arrival  of  said  engine 
at  Houston.  But  we  are  of  the  opinion  that 
such  error  did  not  amount  to  such  a  denial 
of  the  rights  of  appellant  as  was  reasonably 
calculated  to  cause,  and  probably  did  cause, 
the  rendition  of  an  Improper  judgment  in  the 
case,  or  was  such  as  probably  prevented  the 
appellant  from  making  a  proper  presentation 
of  the  case  to  the  appellate  court,  and  there- 
fore under  the  provisions  of  rule  62a  (149  S. 
W.  x)  for  the  Court  of  Civil  Appeals,  we  over- 
rule appellant's  assignment  No.  7.  We  think 
that  the  fact  that  said  r^)ort  shows  that 
said  engine  No.  491  passed  appellant's  prem- 
ises at  or  about  3:30  a.  m.,  about  an  hour 
before  the  flre  which  destroyed  appellant's 
house  was  discovered,  was  more  favorable  to 
appellant  than  was  the  testimony  of  the  engi- 
neer Roberts,  to  the  effect  that  he  thought 
that  said  en^e  arrived  at  Houston  between 
5  and  7  Vclock,  as  evidently  If  the  Are  which 
destroyed  appellant's  house  originated  from 
a  spark  thrown  thereon  from  defendant's 
engine,  it  must  have  been  thrown  upon  said 
house  some  time  before  the  house  was  dis- 
covered burning,  at  or  about  4:30  or  5  o'clock. 

We  find  no  such  error  in  the  trial  of  this 
case  in  the  lower  court  which  should  cause  a 
reversal  of  the  judgment  there  rendered; 
therefore  the  judgment  of  the  trial  court  is 
affirmed. 

Affirmed. 


KNIGHTS  OP  THE  MACCABEES  OF  THE 
WORLD  V.  PARSONS.  (No.  6938.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  9,  191o.     Reliearing  Denied 

Oct.  14,  1915.) 

1.  Insubance  ®=»740— Mutual  Benefit  Ik- 
subancb— assebsments — payment. 

Where  assured,  being  the  record  keeper  of 
a  local  tent  of  a  mutual  benefit  association,  car- 
rying two  certificates  in  'the  order  and  enti- 
tled to  a  percentage  of  all  assessments  collect- 
ed from  members  of  the  tent  as  remuneration, 
deposited  the  assessments  collected  by  him  in 
the  bank  selected  by  the  local  tent,  without  de- 
ducting his  commission,  such  commission  being 
more  than  siifiicient  to  pay  the  assessments  due 
on  the  certificates  held  by  him,  and  while  the 
funds  were  on  deposit  and  after  the  time  in 
which  assessments  were  required  to  be  paid. 
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bat  before  the  expiration  of  the  time  allowed 
for  remittance  of  assessments  by  the  record 
keeper  to  the  Supreme  Tent  assured  died,  there 
was  a  distinct  appropriation  and  setting  apart 
of  the  requisite  sum  amounting  to  due  payment 
of  assured's  assessments. 

[Ed,  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1887;   Dec.  Dig.  ®=»740.] 

2.  Appeal  and  Ebbob  «=»1001  —  Vebdict  — 
comclusitenebs. 

In  an  action  on  insurance  policies,  finding 
of  the  jury  that  assured  was  in  good  standing 
at  the  time  of  his  death  is  conclusive  on  appeal 
where  the  evidence  was  sufficient  to  raise  that 
issae. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t§  3922,  3928-3934;  Dec. 
Dig.  ®=»1001.] 

3.  Ittsubance  «=»744— MrnruAi.  Benefit  In- 

SUKANCE — FoBFETTDBE— GBOUNDB. 

Where  there  is  no  provision  in  the  laws  of 
the  order  or  the  policies  of  insurance  therein 
held  by  assured  avoiding  the  policies  for  em- 
bezzlement, the  fact  that  assured,  the  record 
keeper  of  a  loot!  tent  of  a  mutual  benefit  asso- 
ciation, whose  duty  it  was  to  collect  assess- 
ments, was  in  arrears  to  the  local  tent  at  his 
death,  does  not  render  his  policies  void  because 
of  an  (^ligation  taken  by  assured  to  not  know- 
ingly wrong  or  defraud  the  tent. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1889;    Dec.  Dig.  «=»744.] 

4.  Insubance  «=819— Mutuai,  Benefit  In- 
surance—Death OF  Absubed — Sufficiency 
OF  Evidence. 

In  an  action  on  life  insurance  policies,  ev- 
idence held  to  authorize  a  finding  tnat  assured 
was  dead. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  2006,  2007 ; '  Dec.  Dig.  «=»81&.] 

6.  iNBtJBANCE  €=3819— MtrrnAi,  Benefit  In- 
suBANCE — Death  of  Insubed — Degbeb  of 
Pboof. 

In  an  action  on  life  insurance  policies,  it  is 

not   necessary    that    the    evidence   conclusively 

show  the  death  of  assured.  ' 

[Ed.  Note. — ^For  other  eases,   see  Insurance, 

Gent.  Dig.  if  2006.  2007;   Dec  Dig.  «s>819.] 

6.  Apfeai.  and  Ebbos  <8=>1002— St7Fficienot 

or  Evidence— Finding   of  Jubt— Effect. 

In    an   action   on   life   insurance    policies, 

where  the  evidence  is  sufficient  to  warrant  it, 

the  finding  of  the  jury  that  assured  is  dead  is 

conclusive  on  the  appellate  court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §§  3935-3937;  Dec  Dig.  «=> 

1002./ 

Appeal  from  District  Court,  Nacogdoches 
Comity;    I&  D.  Gulnn,  Judge. 

Action  by  Lena  Parsons  against  the 
Knights  of  the  Maccabees  of  the  World. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

3.  B.  Tantls,  of  Austin,  Chas.  B.  Braun, 
of  Waco,  and  D.  D.  Altkot,  of  Flint,  Mich., 
for  appellant  Blount  &  Strong,  of  Nacog- 
doches, and  Kalin  &  Williams  and  Geo.  S. 
Kins,  all  of  Houston,  for  appellee. 

McMEANS,  J.  Lena  Parsons  brought  this 
suit  against  the  Knights  of  the  Maccabees 
of  the  World,  an  Insurance  organization,  to 
recover  $3,000,  the  sum  of  two  life  insur- 
ance policies,  or  benefit  certificates,  issued 
by  the  defendant  to  George  Frank  Parsons, 
the  assured,   payable  at  his  death  to   the 


plalntur,  Lena  Parsons,  his  stepmother,  who 
was  named  as  beneficiary  in  the  policies. 
She  alleged  that  George  Frank  Parsons,  the 
assured,  was  dead,  and  that  she  had  fur- 
nished to  defendant  proper  notices  and 
proofs  of  his  death. 

The  defendant  answered,  admitting  the 
Issuance  by  it  of  the  policies  sued  on,  and 
specially  pleaded  that  it  was  a  fraternal 
beneficiary  association  wltnout  capital  stodc 
and  that  it  was  organized  for  the  mutual 
benefit  of  its  members,  and  farther  that  In 
each  of  said  policies  it  was  contracted  that 
the  laws  of  the  association  in  force  at  the 
maturity  of  the  contract  and  the  policies  or 
certificates  constituted  the  contract  between 
the  association  and  the  assured,  and  that 
the  benefits  would  only  be  paid  at  the  death 
of  the  assured  in  the  event  be  had  complied 
with  the  laws  of  the  association  then  In  force 
or  thereafter  adopted.  It  denied  that  George 
Frank  Parsons  was  dead,  and  specially  de- 
nied plaintiff's  right  to  recover  upon  the 
policies,  even  if  he  were  dead,  for  the  rea- 
son that  he  was  not  in  good  standing  in  the 
order  at  the  date  of  hla  alleged  death  on 
March  2,  1913,  In  that  he  had  failed  to  pay 
the  assessments  due  upon  bis  policies  for 
the  month  of  February,  1913,  which  failure, 
under  the  laws  of  the  association  and  by  tbe 
terms  of  the  policies.  Ipso  facto  worked  a 
forfeiture  of  said  policies.  It  further  al- 
leged that  the  said  Geor^  Frank  Parsons 
bad  violated  the  obligations  taken  by  him 
upon  becoming  a  member  of  the  association 
by  knowingly  embezzling  the  funds  of  the 
association. 

The  case  was  submitted  by  the  court  to 
tbe  Jury  upon  tbe  three  following  special 
issues:  (1)  Is  George  Frank  Parsons  dead? 
(2)  If  you  have  answered  first  special  is- 
sue, "Yes,"  then  was  George  EYank  Parsons 
In  good  standing  In  defendant  order  at  the 
time  of  his  death?  (3)  Did  plaintiff  furnish 
to  defendant  order  proof  of  the  death  of 
George  Frank  Parsons  as  required  by  the 
benefit  certificates  sued  on  and  the  by-laws 
of  defendant  in  force  at  the  time  and  as 
pleaded  by  plaintiff?  Tbe  jury  answered 
each  of  tbe  three  special  Issues  in  the  af- 
firmative. At  the  request  of  the  defendant 
tbe  court  submitted  tbe  following  special  is- 
sue: 

"Is  the  evidence  cooclnsive  that  George  Frank  ' 
Parsons  was  killed  in  the  explosion  of  the  Luf- 
kin  depot  March  2,  1913,  or  is  it  less  than  con- 
clusive?" 

To  which  the  Jury  answered: 

"We,  the  jury,  answer  the  last  issue  that  the 
evidence  is  conclusive  that  George  Frank  Par- 
sons was  killed  in  the  explosion  of  the  Lufkin 
depot  on  March  2,  1913." 

Upon  the  return  of  tbe  verdict,  the  court, 
upon  motion  of  plaintiff,  entered  Judgment 
thereon  In  favor  of  the  plaintiff  and  over- 
ruled tbe  motion  of  defendant  to  enter  Judg- 
ment upon  the  answers  to  the  special  is- 
sues in  its  favor.    From  the  Judgment  thus 
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entered,  tbe  defendant,  after  Its  motion  for 
a  new  trial  bad  been  overruled,  bas  ap- 
pealed. 

[1]  Appellant's  first  assignment  of  error 
is  as  follows: 

"The  court  erred  in  overraUng  the  defendant's 
motion  for  a  new  trial  because  the  evidence  is 
insufficient  to  show  that  George  Frank  Parsons 
had  paid  his  dues  and  assessments  for  the  month 
of  February,  1918,  by  the  1st  day  of  March  in 
said  year,  in  compliance  with  defendant's  by- 
laws and  contract." 

In  his  second  application  for  a  benefit 
certificate,  made  in  December,  1912,  George 
Frank  Parsons  agreed  and  warranted  that 
his  failure  to  pay  any  mcmthly  rate  or  as- 
sessment which  should  be  made  by  the  or- 
der within  the  time  provided  by  its  laws, 
or  to  pay  the  dues  fixed  by  Its  laws,  or  In 
the  manner  and  at  the  time  provided  by  Its 
laws  or  tbe  by-laws  of  the  local  lodge  or 
"tent"  to  which  he  might  belong,  should 
vitiate  his  benefit  certificate  and  forfeit  all 
payments  made  thereon. 

Section  330  of  tbe  laws  of  tbe  order  pro- 
vides that: 

"A  life  benefit  member  failing  to  pay  a  month- 
ly rate,  per  capita  tax,  or  additional  assessment 
'  within  a  month  from  the  first  da:^  on  which  it 
is  due,  shall  stand  suspended,  without  notice, 
from  all  rights  of  life  benefit  membership  and 
from  all  the  benefits  and  privileges  of  his  tent." 

Section  332  provides: 

"These  monthly  rates  will  be  due,  without  no- 
tice, on  the  first  day  of  each  month  and  must 
be  paid  by  the  member  to  his  tent  record  keep- 
er on  or  before  the  last  day  of  the  month.  The 
first  of  the  alx>ve  monthly  rates  shall  become 
due  and  payable  on  the  date  of  admission,  or  on 
the  delivery  of  tbe  certificate  in  case  of  increase 
in  the  benefits,  and  must  be  paid  in  either  case 
before  the  member  shall  have  any  right  to  par- 
ticipate in  the  life  benefit  fund  of  the  associa- 
tion." 

Sectim  309  provides  that  a  member  shall 
not  be  entitled  to  participate  in  the  life  ben- 
efit fund  of  the  association  for  an  increased 
amount  until  he  bas  paid  the  record  keeper 
of  his  tent  an  advance  monthly  rate  of  such 
Increase^ 

Sectton  169  provides  that  tbe  tent  or  local 
lodge,  In  performing  the  duties  and  admin- 
istering the  powers  provided  by  tbe  laws  of 
the  association,  shall  be  tbe  agent  of  the 
mranbers  thereof  and  not  of  tbe  association, 
and  that  no  act  or  failure  to  act  by  the  tent, 
or  by  any  officer  or  member  thereof,  shall 
'  create  or  be  construed  to  create  any  liabil- 
ity on  tbe  part  of  the  association. 

Section  270  provides: 

"No  member  shall  be  in  good  standing  in  the 
association  unless  he  has  paid  all  monthly  rates, 
additional  assessments,  tbe  per  capita  taxes, 
fraternal  tax,  dues  and  fines  levied  against 
him,  and  has  complied  in  every  particular  with 
the  laws  of  the  association." 

Section  284  declares  the  record  keeper  of 
the  local  tent  to  be  the  agent  of  tbe  tent 
and  its  members  and  not  the  agent  of  the 
association,  and  that  no  act  or  failure  to 
act  on  his  part  shall  have  the  efCect  of  creat- 
ing any  liability  on  the  part  of  the  associa- 
tion, or  of  waiving  any  right  belonging  to  it. 


George  Frank  Parsons  heii  two  policies  or 
benefit  certificates,  one  for  $1,000  and  the 
other  for  $2,000.  The  smaller  was  taken  out 
first,  and  the  larger,  being  known  ag  the 
"increased  benefit,"  was  applied  for  by  him 
on  December  23,  1912,  and  the  certificate 
therefor,  duly  executed  by  the  proper  offi- 
cers of  the  association  on  January  7,  1913, 
was  delivered  to  him  on  Fei^uaiy  1,  1913. 
Defendant  failed  to  show  on  the  trial  that 
the  rates  on  the  increased  insurance  had  not 
been  paid  at  a  proper  time,  although  resting 
under  tlie  burden  to  prove-  this  it  It  would 
escape  liability  by  reason  of  his  failure  to 
so  pay;  but,  on  the  contrary,  the  proof  ad- 
duced by  plaintiff  was  sufficient  to  Justify  a 
finding  that  he  did  pay  such  rates  in  advance, 
and  we  so  find. 

Parsons  was  record  keeper  of  Ills  tent  or 
lodge,  and  under  the  laws  of  the  order  it  was 
made  his  duty,  as  such  officer,  to  ccdlect  from 
each  member  of  the  local  tent  his  monthly 
dues,  assessments,  etc.,  all  of  which  fell  due 
on  the  1st  day  of  tbe  month.  Under  the 
laws  of  the  association,  wmie  tbe  dues,  as- 
sessments, etc.,  became  due  on  tbe  1st  day  of 
the  month,  the  members  had  a  right  to  pay 
the  same  at  any  time  before  the  1st  day  of  the 
next  succeeding  month,  thus  giving  to  eacb 
member  a  full  month  after  maturity  in  whicft 
to  make  payment.  Under  the  laws  of  the  de- 
fendant the  record  keeper  was  required  to  re- 
mit to  the  Supreme  Tent  the  assessments  col- 
lected by  him  daring  the  month  on  the  first 
week  day  after  the  15th  day  of  the  next  suc- 
ceeding month.  Thus  assessments  collected 
during  the  month  of  February,  1913,  were 
required  to  be  remitted  on  the  first  week  day 
after  tbe  15th  day  of  Mar<A,  1913.  The  lo- 
cal tait  of  which  ParB<ms  was  a  member  had 
selected  a  bank  In  Lufkln  as  a  depository  for 
the  funds  collected  by  the  record  keeper, 
and  required  Parsons,  as  such  officer,  to  de- 
posit such  funds  therein  as  collected.  Par- 
sons, for  his  services  in  making  sudi  col- 
lections, was  allowed  ten  cents  for  the  amount 
collected  from  each  member.  In  the  month 
of  February,  1913,  he  collected  from  34  mem- 
bers, thus  being  entitled  to  ^.40  as  com- 
pensation; and  tbe  amount  of  such,  collec- 
tions, including  the  $3.40  he  was  entitled  to 
as  his  compensation,  was  deposited  by  him 
in  the  depository  bank.  The  evidence  shows 
that  the  $3.40  due  bim  as  such  compensa- 
tion and  so  deposited  with  other  funds  to  be 
remitted  to  the  Supreme  Tent  after  the  15th 
of  March  was  more  than  sufficient  to  pay  the 
assessments  due  on  February  1st,  on  both  of 
tbe  certificates  held  by  him.  In  this  connec- 
tion P.  A,  McCarthy,  the  commander  of  the 
tent  at  Lufkln,  testified: 

"Mr.  Parsons  was  the  'record  keeper*  during 
the  months  of  January  and  February,  1913. 
His  duties,  as  I  before  said,  were  to  collect 
these  dues  as  they  became  due  from  the  indi- 
vidual members  of  the  tent.  He  would,  of 
course,  collect  from  himself,  or  was  supposed 
to,  just  the  same  as  from  anybody  else.   I  sup- 
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page  tiiat  he  had  the  money  to  piay  hia  due* 
with.  There  was  nothing  to  do  except  to  in- 
clude it  when  he  made  his  report.  I  do  not  sup- 
pose he  would  have  to  do  anything  else  except 
include  his  when  he  made  his  report.  As  to 
whether  or  not  I  anderstand  that  the  way  he 
would  collect  his  dues  from  himself  would  be 
to  just  Indude  his  in  the  report,  will  say  that 
is  tne  way  I  would  do.  So  far  as  we  could  tell 
uid  were  advised  when  we  made  that  report, 
Parsons  was  in  good  standing.  •  *  *  As  to 
whether  or  not  I  feel  now  that  he  was  In  good 
■tanding,  will  say  that  I  do  not  question  that 
tt  an." 

The  jary  found  that  Parsons  was  killed  In 
an  explosion  in  the  Lnfkln  depot  in  March 
2, 1913,  which  was  nearly  two  weeks  prior  to 
the  time  he  was  required  by  the  laws  of  the 
order  to  remit  the  collections  made  by  him 
from  the  members,  including  himself. 

(2]  We  think  that  Parsons  placed  in  the 
depotdtoiy  of  the  tent,  with  other  fnnds  for 
remittance  to  the  Supreme  Tent,  a  sum  of 
money  sufficient  to  pay  the  amount  due  upon 
Ws  benefit  certificates  for  the  month  of  Feb- 
rnaiy,  although  It  was  from  his  earnings  for 
collections,  as  before  shown,  there  was  a 
distinct  appropriation  and  setting  apart  of 
the  requisite  amount  for  that  purpose,  and 
that  it  amounted  to  and  In  fact  was  a  pay- 
ment At  least  the  evidence  was  sufficient 
to  raise  the  issue,  and  the  finding  of  the  Jury 
that  be  was  In  good  standing  at  the  time  of 
bis  death  is  conclusive  ui)on  us.  The  court 
did  not  err  therefore  in  refusing  to  grant  a 
new  trial  upon  the  ground  stated  in  the  first 
assignment  of  error,  and  the  assignment  Is 
overrnled. 

[3]  Appellant  by  Its  third  assignment  of 
error  comidalns  that  the  court  erred  in  over- 
ruling its  motion  for  a  new  trial  for  the  rea- 
son that  the  undisputed  evidence  shows  that 
George  Frank  Parsons  had  embezzled  a  sum 
of  mon^  belonging  to  appellant  In  violation 
of  his  obligations  to  appellant.  The  assign- 
ment Is  without  merit.  There  is  nothing  In 
the  laws  of  the  association  or  the  contract  of 
Insurance  tliat  would  render  the  policies 
Toid  by  reason  of  a  defalcation  by  Parsons  in 
hts  accounts.  If  the  evidence  is  sufficient  to 
show  that  Parsons  was  in  arrears,  it  was 
only  to  the  local  tent,  and  the  only  contention 
by  appellant  that  the  policies  were  void  on 
that  account  is  the  fact  that  Parsons,  on  be- 
CMnlng  a  member  of  the  association,  took 
upon  himself  an  obligatlmi  to  the  effect  that 
be  would  not  knowingly  wrong,  or  defraud,  a 
tent,  a  member,  or  any  of  his  family,  nor 
permit  It  to  be  done  by  another  if  be  could 
prevent  it.    The  assignment  is  overruled. 

The  fourth  assignment  is  sufficiently  dis- 
posed of  by  oar  fact  findings  and  wbat  we 
hare  said  in  reaching  the  conclnsicn  that  the 
first  assignment  should  not  be  sustained. 
The  assignment  Is  overruled. 

[4]  The  sixth,  seventh,  eighth,  and  thirty- 
first  assignments  are  groui)ed  and  presented 
18  the  tenth  assignment  It  is  complained 
that  the  court  erred  in  ov»ruUng  appellant's 
motion  for  a  new  trial  bwsaase:  (a)  The  un- 
ni  &W.-6 


disputed  evidence  diows  that  Parsons  is  still 
alive ;  (h)  that  disregarding  Parson's  absence 
the  evidence  failed  to  show  conclusively  that 
he  is  dead ;  (c)  that  the  great  prei>onderauce 
of  the  evidence  shows  that  Parsons  is  not 
dead;  and  (d)  that  the  finding  of  the  jury 
that  the  evidence  was  sufficient  to  show  con- 
clusively that  Parsons  is  dead  is  contrary  to 
the  evidence. 

On  the  Issue  of  Parsons'  death,  the  follow- 
ing proof  was  admitted: 

Frank  Parsons  had  a  desk  in  the  north- 
east corner  of  the  warehouse  at  the  depot  of 
the  Houston  East  &  West  Texas  Railway 
Company  at  Lufkln  on  March  2,  1913,  and 
that  at  10:03  p.  m.  on  said  date  from  200  to 
400  pounds  of  dynamite  which  was  situated 
near  bis  desk  in  the  warehouse  exploded, 
which  completely  demolished  the  warehouse; 
that  there  was  an  immeuse  fire  following  the 
explosion  of  dynamite  and  gasoline,  which 
practically  consumed  the  wrecked  part  of  the 
building  and  some  18  box  cars  immediately 
surrounding  the  wrecked  portion  of  the  build- 
ing. 

Gus  Stroble  testified  that  he  was  vrltb  Par- 
sons all  during  Sunday  afternoon,  and  attend- 
ed church  w^lth  him  and  his  sister  ttiat  night; 
that  when  they  returned  froiu  church  Par- 
sons bade  him  good-bye  at  the  steps  at  their 
home,  and  said  that  he  bad  to  go  to  the  de- 
pot, about  a  block  away,  to  work  for  a  while; 
and  that  he  turned  and  started  towards  the 
depot 

Everett  Parsons  testified  that  she  was  with 
the  witness  Stroble  and  her  brother,  Frank 
Parsons,  on  Sunday  afternoon,  and  that  the 
three  attended  church  that  night,  and  upon 
their  return  home  that  Parsons  said,  "I  am 
going  over  to  the  depot  and  finish  up  my 
work,  and  if  Mamma  needs  me  I  will  be  at 
the  office,"  and  that  he  then  turned  and 
started  to  the  depot 

The  witness  Rnnnells  testified  that  be 
worked  for  the  railroad  as  fireman;  that  he 
saw  Parsons  at  the  depot  with  the  witness 
Holland,  who  was  night  operator,  about  ten 
minutes  before  the  explosion;  and  that 
"Frank  Parsons  told  me  at  the  time  that  he 
sometimes  bad  business  down  there  at  night" 

The  witness  Holland  testified  that  he  was 
night  operator  at  the  depot,  and  that  Parsons 
came  to  the  depot  first  about  7  o'clock,  and 
that  he  then  went  to  church  and  came  back 
about  9:55,  and  that  they  started  to  the  W.  O. 
W.  restaurant  to  get  a  piece  of  pie  and  a  cup 
of  coffee,  when  Parsons  stated  that  he  had 
some  unfinished  business  that  he  had  to  at- 
tend to  right  away  in  the  warehouse,  and 
turned  and  started  back.    And  furthen 

"He  was  about  70  feet  from  the  depot  when 
he  turned,  and  when  I  last  saw  him  he  was 
going  in  the  bnggaKe  room.  I  was  just  then 
just  on  the  edge  of  the  W.  O.  W.  restaurant. 
I  was  going  in  there  to  order  a  cup  of  coffee 
and  a  piece  of  pie  for  Frank  Parsons  and  my- 
self. When  I  last  saw  Frank  Parsons  he  was 
going  in  the  baggageroom.  I  was  going  into 
the  W.  O.  W.  restaurant  myself,  ordered  two 
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cups  of  coffee  and  two  pieces  of  pie.  It  was 
about  four  minutes  from  the  last  time  that  I 
saw  Frank  Parsons.  I  was  just  taking  a  drink 
of  the  coffee  at  the  time  I  heard  the  explosion." 

And  further: 

"I  was  in  front  of  the  W.  O.  W.  restaurant 
when  the  explosion  occurred,  and  that  is  about 
140  feet  from  the  depot.  As  to  the  effect  of 
the  explosion  on  the  building  I  was  in,  all  of 
the  plate  glass  in  windows  and  doors  were  bro- 
ken out,  and  I  got  up — was  thrown  out  of  my 
chair  and  crawled  to  midway  the  restaurant.  I 
got  up  thinking  the  front  part  of  the  restaurant 
was  falling  in ;  then  I  afterwards  went  oyit  in- 
to the  street  to  see  what  had  happened." 

And  further: 

"The  whole  warehouse  and  part  of  the  bag- 
gage room  were  torn  up.  It  was  on  fire.  As  to 
the  effect  of  the  fire,  it  was  partly  put  out  by 
the  fire  department;  several  cars  burned  up 
dose  in.  There  was  not  much  there  to  be  con- 
sumed in  the  warehouse  department  with  the 
exception  of  the  cars." 

Mrs.  Lena  Parsons  testified: 

"My  son  worked  on  that  Sunday  at  least  part 
of  the  day.  Generally  he  did  not  have  to  work 
all  day  on  Sunday.  His  business  was  to  load 
and  unload  the  freight,  and  they  ran  the  freight 
trains  on  Sunday,  and  be  had  to  work  every 
Sunday  just  like  every  other  day  of  the  week. 
He  worked  on  that  Sunday  that  the  explosion 
occurred.  He  worked  until  12  o'clock',  or  just 
a  little  after.  In  the  afternoon  he  did  not 
work,  but  he  went  back  there  to  work  a  while 
that  night,  and  he  would  run  up  his  local 
freight  bills  and  such  as  that,  and  would  gen- 
erally get  through  when  he  went  back  that  way 
at  night  about  lO  o'clock  at  night.  •  •  •  He 
went  to  the  depot  that  night  after  church  to 
finish  up  his  work." 

And  farther: 

"Frank  was  the  head  of  onr  household,  and 
had  been  since  his  father  died.  He  had  as- 
sisted me  in  raising  the  other  children,  his 
half  sisters  and  brothers,  and  had  always  paid 
his  money  or  gave  it  to  me  to  run  the  house 
on,  and  take  care  of  the  little  children.  He 
never  did  have  anything  at  all  to  do  with  so- 
ciety or  anything  like  that,  and  he  was  at  home 
always  when  he  wasn't  at  work." 

And  further  that  she  had  not  seen  or  heard 
of  anything  from  George  Frank  Parsons 
since  he  left  her  house  Sunday  night  to  go 
to  church ;  that  he  did  not  have  any  baggage 
or  anything  of  that  sort  with  blm  when  he 
left  to  go  to  church.  All  of  bis  belongings. 
Including  his  trunk  and  all  of  his  clothes  ex- 
cept what  he  had  on,  were  left  at  her  house 
and  were  still  there. 

Everett  Parsons  testified: 

"I  have  not  seen  or  heard  of  George  Frank 
Parsons  since  that  night  when  he  left  us  at  the 
house  and  said  he  was  going  back  to  the  depot 
to  do  some  work." 

The  witness  Rose  testified  that  he  had  been 
to  church  with  his  family,  and  at  the  time  of 
the  explosion  at  the  depot  be  was  about  200 
feet  away,  and  was  going  In  the  direction  of 
the  crossing  Just  soutb  of  the  depot  At  the 
time  of  the  explosion  be  was  looking  right  at 
the  depot    And  further: 

"It  seems  there  was  a  light  at  the  depot  that 
attracted  my  attention,  and  I  was  looking  at 
the  lif;ht  at  the  time  of  the  explosion.  My 
attention  had  been  attracted  or  directed  to  the 
light  before  the  explosion  occurred,  not  more 
than  a  minntab    •    •    *    Will  say  that  the  first 


thing  I  observed  was  the  building  of  the  depot 
going  up  into  the  elements." 

The  witness  Moore  testified  that  be  bad 
been  at  the  depot  on  Saturday  morning  be- 
fore the  explosion  to  get  some  dynamite; 
that  be  was  using  dynamite  in  railroad  con- 
struction work;  that  he  got  1,000  pounds  of 
dynamite  out  of  the  depot  Saturday  morning, 
and  left  400  pounds  in  there.  And  far- 
ther: 

"I  knew  George  Frank  Parsons.  •  •  •  He 
was  warehouse  clerk  there  at  the  depot.  I  knew 
where  his  desk  was  situated,  and  it  was  there 
in  this  warehouse  or  freightroom  of  the  depot. 
I  suppose  this  dynamite  that  was  left  in  the 
depot  was  somewhere  about  six  feet  from  his 
desk." 

And  further; 

"I  saw  some  gasoUne  in  the  freightroom,  and 
it  was  leaking  and  I  called  his  attention  to  it 

I  told  him  if  he  did  not  get  that  gasoline  out 
of  there  and  this  dynamite  that  ho  was  going 
to  get  blowed  up." 

And  further  that  be  bad  been  using  dyna- 
mite for  30  years  and  was  acquainted  with 
tbe  effect  of  its  explosion  upon  animate  and 
inanimate  objects,  and  bad  seen  persons  kill- 
ed by  such  explosion.    And  further: 

"It  would  be  my  opinion,  from  my  experience 
in  the  use  of  dynamite  and  what  I  have  seen 
of  it  in  an  explosion,  that  if  Parsons  bad  been 
anywhere  in  that  room  and  this  400  pounds  of 
dynamite  had  exploded  it  would  have  blown  him 
to  pieces.  I  believe  if  he  had  been  anywhere 
in  that  room  it  would  have  blown  him  to  piec- 
es. If  you  can  blow  rock  into  fine  sand  as  hard 
as  they  are,  I  think  it  would  do  the  same  with 
a  human  body,  as  it  is  nothing  like  a  rocli." 

Milton  Largent  testified  that  he  found  Par- 
sons' bunch  of  keys  with  his  marker  on  it 
102  steps  from  tbe  depot  between  10 :30  and 

II  o'clock  on  tbe  day  after  the  explosion. 
OL  Matthews  testified  that  certain   bones 

were  found  by  others  and  himself  close  to 
the  scene  of  tlie  explosion  about  the  size  of 
a  half,  or  a  quarter,  of  a  dollar,  and  that  they 
were  fresh  bones  and  bad  blood  on  tbem, 
and  that  the  bones  were  turned  over  to  Dr. 
Bledsoe  for  a  scientific  examination  of  the 
bones  and  blood. 

Dr.  Bledsoe  testified  that  be  was  present 
when  the  bones  which  were  found  by  Mat- 
thews and  assisted  Dr.  James,  J.  Terrell, 
professor  of  pathology  of  tbe  Medical  Depart- 
ment of  tbe  State  University  at  Galveston,  in 
making  a  test  of  the  bones  and  blood,  and 
that  tbe  blood,  under  the  test,  was  positively 
demonstrated  to  be  human  blood,  and  that 
the  bones  were  fresh  green  skull  bones ;  but 
tbe  particles  were  too  small  to  tell  wheth- 
er they  were  human  skull  bones  or  not 

Dr.  J.  J.  Terrell  testified  that  he  was  pro- 
fessor of  pathology  In  tbe  Medical  Depart- 
ment of  the  State  University  at  Galveston  at 
tbe  time  he  and  Dr.  Bledsoe  scientifically  ex- 
amined the  particles  of  bones,  blood,  and  hair 
brought  by  Dr.  Bledsoe  from  tbe  exidoslon  at 
Lufkln.  He  testified  positively  that  tbe  blood 
upon  tbe  bones  was  human  blood;  that  the 
bones  were  fresh  green  skull  bones,  and, 
while,  moat  too  small  to  state  positiv^  that 


Digitized  by 


Google 


To.) 


IMPEBIAIi  SUOAB  CO.  ▼.  CABEIiL 


88 


tbejr  wen  hnman  skall  bones,  that  In  bis 
Judgment  they  were  hnman  skull  bonea,  and 
that  the  hair  fonnd  Imbedded  in  the  blood, 
aftes  having  been  compared  with  the  hair  of 
maa  15  different  animals,  showed  every 
charactlstic  of  hnm^an  hair,  and  was  Incon- 
sistent with  any  other  conclusion. 

[I,  i]  This  proof,  standing  alone,  was  suf- 
ficient to  authorize  the  Jury  In  answering 
tbat  Parsons  was  dead,  and  that  he  was  kill- 
ed in  the  explosion  at  the  Lnfkln  depot  on 
March  2,  1913.  It  was  not  necessary  to  -re- 
qnlre  a  finding  by  the  Jury  that  the  evidence 
conclusively  showed  that  Parsons  was  dead, 
and  we  are  not  therefore  called  npoa  to  pass 
npon  the  question  of  whether  the  Jury  was 
justified  In  so  finding.  Appellant  Introduced 
in  evidence  quite  a  number  of  circumstances 
tending  to  combat  the  evidence  Introduced 
by  the  plaintiff  on  this  issue,  -the  effect  of 
wliich  was  to  show  that  Parsons  was  not 
dead,  bat  this  only  raised  a  conflict  in  the 
evidence  which  the  Jury  settled  in  favor  of 
plaintiff;  and,  the  testimony  being  sufficient 
to  warrant  a  finding  that  be  was  dead,  the 
finding  of  the  Jury  is  conclusive  uiMn  us. 
Fid.  Mat  Life  Ass'n  y.  MetUer,  185  U.  S.  308, 
22  Sup.  Ct  662,  46  U  Bd.  922.  The  asslgn- 
mmt  1b  overruled. 

The  eleventh  assignment  complains  that 
the  court  erred  in  overruling  appellant's  mo- 
ti<Hi  for  a  new  trial,  for  the  reason  that  the 
evidence  was  insufficient  to  show  that  the 
plaintiff  offered  proof  of  death  in  compli- 
ance with  the  by-laws  and  the  contract  of 
Isaurance. 

We  have  carefully  examined  the  evidence 
ia  this  regard,  and  find  as  a  fact  that  proof 
o(  the  death  of  Parsons  was  made  in  sub- 
stantial compliance  with  the  by-laws  and  con- 
tract We  had  occasion  to  pass  npon  this 
qQe8tl<Hi  in  National  Life  Ass'n  v.  Parsons, 
170  S.  W.  1038,  where  the  proof  on  that  issue 
was  in  all  material  respects  the  same  as  in 
this  case,  and  there  held  the  proof,  which 
is  set  out  in  the  opinion,  was  sufficient.  We 
orermle  the  assignment 

The  other  assignments  presented  by  appel- 
lant in  its  brief  and  not  hereinbefore  dis- 
enssed  have  been  carefully  examined  by  us, 
and  It  is  our  opinion  that  none  of  them  points 
out  reversible  error.  We  are  of  the  opinion 
that  the  Judgment  of  the  court  below  should 
be  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 


mPERIAI.  SnOAB  CX).  r.  CABBLL  et  aL 
(No.  6736.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

July  1,  1915.    Reh Raring  Denied 

Oct  14,  1915.) 

L  Statss  «=9l01  —  Action  Against  —  Suit 

Aqajiist  Aosnts. 

That  defendants  in  trespass  to  try  title  are 

cfadming  posaessloo  as  agents  for  the  state  will 

not  defeat  the  right  to  maintain  the  action  by 


one  who  has  shown  title  and  right  of  possession, 
on  the  ground  that  suit  is  brought  without  the 
state's  consent;  the  only  neces8ar.v  party  being, 
under  Rev.  St  1911,  arts.  7737,  7738,  the  person 
in  possession. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  IS  17&-184;  Dec.  Dig.  <S=>1M.] 

2.  Dekds  «=9l65  —  Condition  —  Effect  o» 
Breach. 

Where  a  vendor  sold  certain,  land  to  the 
board  of  penitentiary  commissioners  under  a 
deed  expressly  retaining  a  vendor's  lien  to  insure 
the  vendees'  obligation  to  make  pnyment  and  to 
raise  and  sell  to  the  vendor  a  certain  amount  of 
sugar  cane  for  10  years,  and  reciting  that  the 
deed  should  become  absolute  upon  final  payment 
and  performance  of  the  ventiees'  obligations,  but 
the  vendees  failed  to  comply  with  their  contract 
and  repudiated  its  obligations,  the  vendor's  ti- 
tle remained  unimpaired,  and  he  was  entitled  to 
possession  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  I  621 ;   Dec.  Dig.  «=>165.] 

3.  Deeds  *=»147— Conditions— Validitt. 

A  deed  of  land  provided  that  the  superior  ti- 
tle should  remain  in  the  vendor,  and  pass  to  the 
vendee  only  upon  the  condition  that  the  contract 
be  fully  i)erformed,  ia  not  rendered  ineffectual 
because  the  consideration  for  the  contract  was 
partly  the  sale  of  personal  property,  since  a  con- 
veyance may  be  made  conditional  upon  the  per- 
formance of  any  lawful  contract. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  473-477;  Dec.  Dig.  «=»147.] 

4.  Debds  «=»145—Con8Tbuction— Conditions 
—Covenants. 

Where  a  deed  of  land  was  made  conditional 
upon  the  performance  of  a  contract  whereby  the 
vendees  were  to  cultivate  a  certain  part  of  the 
land  in  sugar  cane  for  10  years  and  sell  the  cane 
to  the  vendor,  such  agreement  was  a  condition, 
the  breach  of  which  would  prevent  title  from 
vesting  in  the  vendees,  and  not  a  covenant, 
though  such  in  form. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S  471;   Dec.  Dig.  <S=3l45.] 

5.  Vendor  and  PtrBCHASEB  «=>296— Remedies 
OF  Vendob— Lien. 

A  vendor,  who  has  reserved  an  express  ven- 
dor's lien  to  secure  the  consideration  for  a  con- 
veyance, may,  on  default  by  the  vendee,  rescind 
the  contract  and  recover  the  land  in  trespass  to 
try  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  832;  Dec.  Dig.  «=> 
296.] 

6.  Vendob  and  Pubchaser  «=»267— iRevedies 
OF  Vendob— Libn-Rei-ease. 

A  vendor  sold  land  and  retained  a  vendor's 
lien  to  secure  the  payment  of  the  consideration 
and  the  performance  of  an  agreement  whereby 
the  vendees  were  to  raise  a  certain  amount  of 
sugar  cane  and  sell  it  to  the  vendor  for  a  period 
of  10  years.  On  payment  of  the  money  consid- 
eration agreed  upon,  the  vendor  executed  a  re- 
lease of  his  lien,  which  provided  that  the  cnne 
contract  should  continue  in  full  force  and  eJfect 
and  that  the  release  should  not  be  construed  as  a 
cancellation  thereof.  Held,  that  reference  was 
made  to  the  cane  controct  in  its  entirety,  and 
therefore  did  not  release  the  reservation  of  title 
for  its  performance,  since,  although  a  release 
concludes  with  general  words,  it  will  be  con- 
strued to  relate  to  the  particular  matter  recited, 
whicli  the  parties  intended  to  release. 

[Ed.  Note. — For  other  cases,  see  Vendor  iind 
Purchaser,  Cent  Dig.  §§  751-758;  Dec.  Dig. 
«s>267.] 
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7.  Vbndob  and  PuBOHAeBB  «s>266— RitiaiDixs 

OF  Vehdob—Libn— Waiver. 

Where  a  contract  for  the  sale  of  land  and 
the  cultivation  of  cane  for  10  years  was  secured 
by  a  vendor's  lien,  failure  to  assert  the  lien  upon 
a  partial  breach  of  the  contract  was  no  waiver 
of  future  performance,  and  suit  to  recover  the 
land  was  not  required  to  be  brought  until  the 
vendees'  repudiation  of  the  entire  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ff  687,  713-750;  Dec. 
Dig.  «=3266.] 

Appeal  from  District  Court,  Ft  Bend  Coun- 
ty;   Samuel  J.  Styles,  Judge. 

Action  by  the  Imperial  Sugar  Company 
against  Ben  £X  Cabell  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Be- 
yeraed  and  remanded. 

tane,  Wolters  &  Storey  and  Wm.  A.  Vin- 
son, all  of  Houston,  Williams  &  Neethe,  of 
Galveston,  D.  Bw  Peareson  and  Thos.  B. 
Peareson,  both  of  Richmond,  and  Hill  &  Ea- 
klns,  of  Huntsville,  for  appellant  B.  F. 
Looney,  Atty.  Gen.,  and  G.  B.  Smedley  and 
G.  M.  Cureton,  Asst.  Attys.  Gen.,  for  appel- 
lees. 

PLBASANTS,  C.  J.  This  is  an  action  of 
trespass  to  try  title,  brought  by  the  appellant 
against  Ben  E.  Cabell,  L.  W.  Tittle,  and  B. 
W.  Brahan  to  recover  about  5,200  acres  of 
land,  known  as  the  "Sartartia  Plantation," 
in  Ft.  Bend  county.  The  defendants,  by  plea 
in  abatement,  disclaimed  any  right,  title,  or 
Interest  in  the  land  sued  for  as  individuals, 
and  alleged  that  they  together  constituted 
the  board  of  prison  c<Hnmls8ioner8  of  the 
state  of  Texas,  and  as  such  were  holding  the 
land  in  question  for  the  state  of  Texas,  and 
as  officers  of  the  state;  that  the  fee-simple 
title  to  said  land  was  in  the  state  of  Ttexas, 
and  not  in  the  defendants,  or  either  of  th&n ; 
that,  while  the  suit  was  brought  against 
them,  the  effect  of  a  Judgment  against  them 
would  be  to  divest  the  title  to  said  land  out 
of  the  state  of  Texas;  that  the  suit  was  in 
fact  against  the  state,  and  could  not  be  main- 
tained under  the  laws  and  Constitution  of 
Texas.  In  their  first  amended  original  an- 
swer the  defendants,  both  by  exception  and 
plea,  raised  substantially  the  some  question. 
It  was  further  Q>eciaUy  alleged  that  the  re- 
spective rights  and  contentions  of  the  parties 
arose  out  of  the  following  transaction,  viz.: 
That  on  February  17,  1908,  the  Imperial  Su- 
gar Company  execated  and  delivered  to  W. 
H.  GUI,  R.  H.  Hicks,  and  J.  T.  Mewshaw,  the 
then  board  of  penitentiary  commissioners  of 
Texas,  a  general  warranty  deed  to  the  land 
in  question,  and  also  to  a  large  amount  of 
personal  property  therein  described,  for  the 
use  and  benefit  of  the  state  of  Texas;  that 
as  a  part  of  the  same  transaction,  although 
not  contemporaneously  executed,  the  said 
board  of  penitentiary  commissioners  executed 
and  delivered  to  the  Imperial  Sugar  Company 
a  certain  Instrument  In  writing,  the  two  in- 
stmmenta  being  executed,  it  was  alleged,  as 


the  result  of  a  verbal  agreement  and  negotia- 
tions between  the  Imperial  Sugar  Company 
and  the  board  of  penitentiary  commissioners. 
The  deed  referred  to  In  defatdants*  answer 
is  a  deed  of  general  warranty  executed  by  the 
appellant,  and  conveys  to  the  persons  last 
above  named,  composing'  the  board  of  p«i- 
itentiary  commissioners,  for  the  use  and  ben- 
efit of  the  state  of  Texas,  the  land  in  con- 
troversy, and  also  the  following  personal 
property: 

"134  hogs,  139  work  males,  17  saddle  horses, 
80  tram  cars,  75  sections  of  portable  track,  49 
cultivatorsj  l6  disc  cultivators,  115  tumins 
plows,  6  disc  plows,  35  sweep  stocks,  7  stubble 
shavers,  6  Htubble  diggers,  8  middle  bursters,  13 
subsoilers,  6  cane  scrapers,  12  cotton,  planters,  2 
mowing  machines,  30  hoes,  6  post  hole  diggers, 
3  rice  seeders,  12  shovels,  10  spades,  20  stubble 
hoes,  12  briar  hooks,  30  axes,  6  scrapers,  6  pitch- 
forks, a  large  number  of  double  and  single  trees, 
150  cane  knives,  60  sets  of  plow  gear,  17  cane 
wagons  (secondhand),  10  cane  wagons  (new),  9 
rood  wagons,  2  good  graders,  1  corn  crusher, 
about  20  dozen  tract  chains  for  unloading  cane, 
6  saddles  for  guards,  IS  wagon  saddles,  and  3 
complete  derricks;  about  1,000  bushels  of  ear 
corn,  2  large  barns  of  crushed  corn,  about 
50  tons  of  rice  bran,  about  200  bales  of  alfalfa 
and  hay,  75  bushels  of  field  peas,  about  1,500 
bushels  of  cotton  seed  for  planting  purposes ;  al- 
so one  blacksmith  and  wheelwright  shop  and 
tools;  also  a  large  amount  of  repair  material, 
such  as  clev  lap  links,  etc.,  and  such  other  sim- 
ilar personalty  and  chattels  as  were  on  hand  and 
used  in  connection  with  the  plantation,  and  all 
machinery  improvements  and  buildings  of  every 
description  then  on  the  land." 

Following  the  covenant  of  general  warran- 
ty the  deed  contains  the  following: 

"But  it  is  expressly  stipulated,  agreed,  and 
understood,  by  and  between  the  parties  hereto, 
that  a  vendor  s  lien  and  the  superior  title  to  all 
lands  and  personalty  hereby  conveyed  is  hereby 
retained  and  reserved  by  the  company  and  grant- 
ed by  the  board  to  secure  full,  complete,  and 
prompt  payment  of  the  consideration  hereiu 
agreed  to  be  paid  therefor,  as  is  hereinafter  fully 
set  forth,  and  to  fully  insure  the  obligations 
herein  assumed  by  the  board  [the  vendee],  and 
upon  the  full  payment  of  the  said  consideration 
and  performance  of  said  obligations  this  deed 
shall  become  absolnte.  The  consideration  agreed 
to  be  paid  for  said  land  and  personal  property 
is  the  amount  and  upon  the  terms  and  conditions 
following,  as  is  evidenced  by  the  one  certain  ob- 
ligation m  wTitlng,  for  the  sum  of  one  hundred 
and  sixty  thousand  ($160,000.00)  doUars,  to  bear 

interest  from  the day  of  January,  1908,  at 

6  per  cent,  per  annum,  interest  payable  annual- 
ly, executed  by  said  board  in  behalf  of  said  pen- 
itentiary system,  and  duly  approved  by  his  ex- 
cellency, T.  M.  Campbell,  Governor  of  the  state 
of  Texas,  of  even  date  herewith,  and  made  pay- 
able to  the  Imperial  Sugar  Company,  or  its  or- 
der, at  Houston,  Harris  county,  Texas.  The 
f  uU  purchase  price  of  said  land  and  personalty  is 
one  hundred  and  sixty  thousand  ($160,000.00) 
dollars,  to  be  paid  by  said  board  causing  to  be 
delivered  to  the  company,  or  its  assigns  or  legal 
representatives,  as  is  hereinafter  provided,  40 
per  cent  gross  of  the  annual  crops  of  cane  and 
cotton  raised  and  grown  upon  the  lands  herein 
conveyed;  the  value  of  said  per  cent  of  said 
products  so  delivered  to  the  company  is  to  be  ap- 
plied annually  as  a  credit  upon  the  obligations 
given  for  said  purchase  money,  first  discharging 
and  paying  all  accrued  interest  and  the  balance 
to  be  applied  to  the  reduction  of  such  principal 
sums,  and  this  method  to  continue  until  the  niU 
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«ffloiiiit  thereof  has  been  paid,  when  full  releaae 
thereof  shall  be  given.  In  'connection  with  and 
as  a  part  of  this  gale  and  purchase,  the  following 
covenants  and  agreements,  by  the  company  and 
the  board,  respectively,  are  made  and  entered 
into,  and  is  a  i»rt  of  the  eonaideratiom  therefor." 

Here  follows  a  number  of  matnal  Agree- 
ments and  ooTenants,  among  whieb  are  the 
fallowing: 

*^)  For  the  term  of  ten  years,  including  the 
year  A.  D.  1908,  the  purchaser  [the  board]  agrees 
and  binds  itself  to  sell  and  deliver  the  annual 
cane  crop  grovm  on  the  land  hereby  conveyed  to 
Imperial  Su^ar  Compnay  or  its  successors  or  as- 
signs, f.  o.  b.  cars  at  its  sugar  mill  at  Sartartia. 
and  when  same  is  so  delivered  ^e  company 
agrees  to  purchase  the  same  and  to  pay  therefor 
a  minimum  price  of  $3  per  ton  on  a  TO  per  cent. 
parity  test,  and  as  much  more  as  the  test  shall 
indicate,  at  the  rate  of  10  cents  per  ton  for  each 
degree  or  point  over  and  above  79  per  cent,  test, 
and  plus,  also,  such  additional  price  per  ton  as 
the  advance  price  of  sugar  at  New  Orleans, 
Lonisiana,  shall  indicate  or  justify,  from  time  to 
time ;  this  agreement,  sale,  and  purchase  having 
been  made  on  a  basis  of  the  price  of  sugar  at 
New  Orleans,  Louisiana,  on  January  24,  1908. 
Such  cane  shall  be  delivered  by  the  purchaser  at 
proper  times  and  in  proper  quantities,  so  as  to 
facilitate  the  operation  of  the  company's  mUl 
when  the  company  is  grinding  the  cane  of  the 
purchaser,  and  the  company  agrees  to  take  and 
receive  daily,  during  the  grinding  season,  from 
the  purchaser,  a  reasonable  quantity  of  cane, 
so  as  to  facilitate  the  harvesting  of  the  crop, 
each  party  looking,  not  only  to  its  own  interest 
in  this  respect,  but  to  their  mutual  interest. 
The  vendee  may,  however,  require  the  company 
to  accept  a  daily  average  of  500  tons  of  cane 
from  the  beginning  of  delivery  until  the  close  of 
the  season,  but  shall  not  compel  the  company  to 
receive  a  greater  daily  average.  The  cane  to  be 
deliTered  under  the  provisions  hereof  shall  be  In 
good  marketable  condition,  and  reasonably  clean 
of  fodder  and  trash ;  that  is  to  say,  in  such  con- 
dition as  cane  is  usually  and  customarily  ac- 
cepted by  mills  generally  in  this  section,  and 
shall  be  topped  or  cot  no  higher  than  the  last 
fall  red  joint.  la  loading  same  for  the  mUl  on 
cars,  the  chains  shall  be  properly  placed  in  cars, 
and  if  any  cars  are  delivered  without  chains 
properly  pUced,  the  company  will  have  the  right 
to  charge  against  snch  cars  the  reasonable  ad- 
ditional coat  of  handling  the  same,  and  if  any 
cane  not  meeting  the  above  requirements  as  to 
marketable  condition  is  accepted,  a  reasonable 
deduction  shall  be  made  and  allowed  thereon,  so 
as  to  bring  it  to  the  proper  standard." 

"(si  It  shall  be  the  duty  of  the  state,  acting 
through  its  board  aforesaid,  to  maintain  on  said 
plantation  at  all  times  at  least  2,250  acres  in 
good  cane  stnbble,  and  to  keep  and  maintain  the 
personal  property  hereby  coneveyed,  and  the  Im- 
provements on  the  real  estate,  in  approximately 
as  good  condition  as  they  are  when  delivered  to 
the  board.  Under  the  provisions  of  this  con- 
veyance, and  this  provision  vrith  reference  to 
the  maintenance  of  said  property,  shall  apply  to 
the  qoantity  as  well  as  to  the  quality  of  all  such 
personal  property,  and  shall  continue  in  force 
mitil  at  least  60  per  cent,  of  the  purchase  money 
has  been  paid,  including  all  interest" 

The  agreement  referred  to  In  defendants' 
pleading  Is  as  follows: 

"Whereas,  the  Imperial  Sugar  Company,  a 
corporation,  has  this -day  executed  and  delivered 
to  the  board  of  penitentiary  commissioners  of 
the  state  of  Texas,  a  warranty  deed  conveying 
to  said  board  and  its  successors  in  office,  for  the 
use  of  said  state  in  fee  simple,  5,436  acres  of 
land  sitnated  in  Ft.  Bend  coonty,  and  known  as 
the  'Sartartia  PlanUtion'  Oess  200  acres  with 
improvements  on  aame,  less  also  the  railroad  of 


the  Imperial  Valley  Railroad  Company,  and  an 
easement  for  its  right  of  way  100  feet  in  width 
through  said  plantation) ;  and  whereas,  there 
was  also  sold  and  transferred  to  the  vendee  by 
said  deed  all  the  personal  property,  farming 
ntensils,  and  improvements  on  said  lands  con- 
veyed, which  personalty  has  already  been  de- 
livered to  vendee;  and  whereas,  it  is  desirable 
that  the  contract  and  undertaking  of  the  vendee 
shall  be  evidenced  by  a  separate  writing  officially 
signed  by  the  members  of  the  board  of  peniten- 
tiary commissioners:  Now,  therefore,  this  in- 
strument is  to  declare:  That  said  board,  in  con- 
sideration of  said  deed  and  the  covenants  there- 
in contained,  nndertakes,  agrees,  and  promises, 
and  so  far  as  may  bo  lawful  binds  its  successors 
in  office  and  .the  state  of  Texas,  to  pay  the  pur- 
chase money,  to  wit,  $160,000,  with  6  per  cent, 
interest  from  January  24,  1909,  as  stipulated  in 
said  deed,  as  follows,  to  wit:  (1)  To  maintain 
the  present  acreage  of  sugar  cane  and  to  pay 
said  vendor  forty  per  cent.  (40%)  of  the  annual 
crop  of  cane  and  cotton  grown  on  snid  premises, 
to  be  credited  first  to  the  accrued  interest  on  the 
$160,000  purchase  money,  the  remainder  to  be 
credited  upon  the  principal,  and  to  so  continue 
from  year  to  year  until  the  entire  purchase  mon- 
ey, principal  and  Interest,  is  fully  paid  olf  and 
discharged.  (2)  In  consideration  of  said  deed 
and  transfer,  and  the  undertakings  therein  set 
out,  on  the  part  of  the  vendor,  said  board  agrees, 
and  as  far  as  may  be  lawfully  done  binds  its 
successors  in  office  and  the  state  of  Texas,  to  sell 
and  deliver  f.  o.  b.  cars  at  the  cane  mill  of  said 
vendor  situated  on  the  200  acres  reserved  as  ex- 
pressed in  the  deed  the  annual  output  of  cane 
(less  such  amounts  as  may  be  reserved  for  re- 
planting and  extension  of  acreage),  and  to  sell 
same  to  the  vendor  at  the  minimum  price  of  $3 
(three  dollars)  per  ton  on  a  70  per  cent,  (seven- 
ty-nine per  cent)  test,  and  as  much  more  per 
ton  as  the  test  above  that  or  the  price  of  crude 
sugar  at  New  Orleans  may  indicate  at  the  date 
of  delivery,  the  vendor  having  bound  itself  to 
purchase  said  cane  upon  the  terms  above  stated. 
The  price  of  $3  per  ton  above  named  is  predi- 
cated upon  the  price  of  crude  sugar  at  New 
Orleans  on«the  24th  day  of  January,  1008,  and 
shall  be  the  basis  of  comparison  in  arriving  at 
the  increased  price  of  cane  per  ton  from  time  to 
time.  This  obligation  for  the  sale  and  purchase 
of  cane  upon  these  terms  shall  be  mntually  bind- 
ing for  the  term,  of  ten  years;  that  is  to  say,  it 
shall  run  from  the  year  1908  to  1917,  inclosive- 
ly,  and  shall  Indudo  the  crop  of  1917,  whether 
harvested  and  delivered  before  or  after  the  ex- 
piration of  that  year,  and  this  whether  the  prop- 
erty transferred  by  said  deed  is  sooner  paid  for 
or  not.  (8)  The  vendee  in  said  de^  shall  main- 
tain the  condition  of  the  personalty  on  the  sold 
premises  in  practically  as  good  condition  as 
when  delivered,  both  as  to  quality  and  quantity, 
until  at  least  half  the  purchase  money  is  paid. 
(4)  It  is  agreed  that  the  vendees  shall  not  under- 
take to  raise  on  said  premises  a  greater  amount 
of  corn,  oats,  or  other  forage  crops  than  are 
necessary  for  the  maintenance  of  the  live  stock 
now  on  the  premises  sold,  or  which  may  hereaft- 
er be  placed  thereon  for  the  proper  cultivation 
and  handling  of  said  premises.  But  if  the  ven- 
dee should  conclude  to  raise  such  crops  for  sale, 
or  for  the  maintenance  of  the  live  stock  on  other 
state  forms,  then  the  vendor  shall  have  forty 
per  cent  (40%)  of  such  excess  so  sold  or  used 
elsewhere,  to  go  as  a  credit  on  the  principal  and 
interest  of  the  purchase  price;  but  this  restric- 
tion as  to  the  use  of  the  premises  shall  not  be  in 
force  after  the  property  is  paid  for." 

The  defendants  alleged  that  each  and  all 
of  the  covenants  and  agreements  contained 
in  the  deed  and  agreement,  which  were  ob- 
ligations upon  the  board  of  penitentiary  com- 
missioners, or  upon  the  defendants  as  their 
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successors  In  office,  were  complied  with  and 
discharged;  that  the  veiidor'a  lien  note  for 
$160,000,  described  in  the  deed,  was  paid  tn 
full  on  October  15,  1910,  and  that  upon  the 
payment  thereof  the  vendor's  lien  contained 
in  said  deed  became  and  was  satisfied,  and 
the  legal  title  to  the  lands  in  controversy  be- 
came fully  vested  in  the  state  of  Texas; 
that  the  plaintiff,  on  or  about  the  date  men- 
tioned, executed  and  delivered  a  complete  re- 
lease of  said  vendor's  lien.  The  release, 
omitting  formal  parts.  Is  as  follows: 

"Whereas,  by  deed  dated  March  11,  1008,  re- 
corded in  the  county  clerk's  ofiScQ  of  Ft.  Bend 

county,  Texas,  In  Book  ,  page  ,  the 

Imperial  Sugar  Company  conveyed  to  the  board 
of  penitentiary  commissioners  of  the  state  of 
Texas,  for  the  use  of  said  state,  in  fee  simple, 
6,434  acres  of  land  situated  in  Ft.  Bend  county, 
Texas,  and  known  as  the  'Sartartia  Plantation' 
(less  200  acres  with  improvements  on  same,  less 
also  the  railroad  of  the  Imperial  Valley  Railroad 
Company,  and  an  easement  for  the  right  of  way 
100  feet  in  vridth  through  said  plantation) ;  and 
whereas,  there  was  also  sold  and  transferred  to 
the  vendee  by  said  deed  all  the  personal  proper- 
ty, farming  utensils,  and  improvements  on  said 
land  conveyed,  all  of  which  are  fully  deBcribed 
in  said  deed,  to  which  reference  Is  here  made  for 
all  purposes,  retaining  therein  a  vendor's  lien 
securing  the  payment  of  a  certain  note  for  the 
sum  of  one  hundred  and  sixty  thousand  ($160,- 
000.00)  dollars  with  six  per  cent,  interest  from 
January  24,  1908;  and  whereas,  said  note  and 
all  interest  thereon,  in  full  satisfaction  of  said 
incumbrance,  have  been  paid  so  far  as  the  said 
vendor's  lien  note  is  concerned,  but  not  as  re- 
gards a  certain  cane  contract,  whi(^  is  to  contin- 
ue in  full  force  and  effect:  Now,  therefore,  know 
all  men  by  these  presents,  that  we,  the  Imperial 
iSugar  Company  (a  corporation  acting  herein 
through  its  duly  authorized  president  and  secre- 
tary), being  the  legal  owner  of  the  above  referred 
to  note  at  the  time  of  its  payment,  do  hereby 
release  the  above-described  properties  from  the 
vendor's  lien  aforesaid,  and  declare  the  same  ex- 
tinguished; but  this  release  is  in  no  manner  to 
be  construed  as  a  cancellation  of  the  above- 
mentioned  cane  contract,  entered  Into  between 
the  said  board  of  penitentiary  cpmmissioners  and 
the  Imperial  Sugar  Company,  which  was  also  a 
part  of  the  consideration  for  the  transfer  of  the 
property  above  described." 

The  defendants  alleged  that  this  suit  could 
not  be  maintained,  for  the  reason  that  the 
vendor's  lien  retained  in  the  deed  was  at- 
tempted to  he  retained  la  consideration  of 
the  purchase  price  of  the  land  in  controversy, 
and  of  a  large  amount  of  personal  property 
therein  described ;  that  the  purchase  price  of 
the  land  and  of  the  personalty  was  not  sepa- 
rated at  the  time,  and  Is  not  now  capable  of 
being  separated,  so  as  to  show  accurately 
what  part  represents  the  purchase  price  of  the 
land ;  that  the  considerations  were  so  Inter- 
blendcd  as  to  produce  confusion  to  such  an 
extent  that  the  vendor's  lien  did  not  and 
could  not  arise ;  that  In  addition  thereto,  by 
reason  of  the  various  and  sundry  covenants 
contained  therein,  particularly  those  with 
reference  to  the  sale,  purchase,  and  delivery 
of  cane  covering  the  period  of  ten  years  time, 
and  as  to  tlie  amount  which  should  be  culti- 
vated in  cane  during  any  period  of  time,  the 
agrreement  was  so  complicated,  and  the  sum 
total  of  the  consideration  produced  such  con- 


fusion, that  It  was  Impossible  to  separate  the 
actual  purchase  money  for  the  land  from  the 
other  matters  of  consideration,  and  that  the- 
vendor's  Hen  therefore  could  not  arise.  It 
was  further  alleged  that  as  to  the  covenants 
obligating  the  board  of  penitraitlary  commis- 
sioners to  deliver  the  cane  from  the  land  In. 
controversy,  and  to  sell  the  same  to  the  plain- 
tur  npon  the  terms  and  conditions  named 
therein,  that  the  vendor's  lien  did  not  and 
could  not  arise,  because  the  same  was  not  a 
fixed  consideration,  either  of  money  or  Its 
equivalent,  whereby  there  arose  a  certain  ab- 
solute debt  of  the  vendees  to  the  plaintiST,  in 
consideration  of  the  transfer  of  the  lands  in 
controversy;  that  such  obligations,  when 
breached,  would  authorize  a  suit  only  for  an 
uncertain  and  unliquidated  demand  ;  that  the 
covenant  or  obligation  was  one  merely  col- 
lateral to  the  purchase  of  the  realty,  and  was 
and  is  not  susceptible  of  accurate  ascertain- 
ment as  'to  the  amount  of  damages,  fpr  the 
breach  of  which  a  vendor's  lien  could  be  re- 
tained, or  would  be  impressed  upon  the  land ; 
and  that  to  secure  same  there  did  not  arise 
and  could  not  exist  a  vendor's  lien. 

The  defendants  further  alleged,  with  refer- 
ence to  the  particular  covenant  to  matntain 
2,250  acres  of  land  in  cane  for  a  period  of 
10  years,  that  it  was  complied  with  and  was 
satisfied  when  the  vendor's  lien  note  for 
$160,000  was  paid ;  that,  if  mistaken  In  such 
allegation,  then  it  was  understood  and  agreed 
that  the  land  should  be  cultivated  in  cane  in 
the  usual  and  ordinary  way,  which  was  bo- 
rotate  the  crops,  so  as  to  keep  the  same  at 
the  usual  state  of  effldeucy  as  cane-prodnclng 
land;  that,  if  mistaken  In  that,  that  tbe^ 
reservation  of  2,250  acres  as  being  the 
amount  which  should  be  cultivated  was  a 
mutual  mistake ;  that  the  land  was  not  sur- 
veyed at  the  time  the  deed  was  drawn,  and 
the  board  of  penitentiary  commissioners  did 
not  know  accurately  the  number  of  acres 
described  in  the  plaintiff's  petition  which 
were  capable  of  being  cultivated  In  and  of 
producing  cane,  and  that  as  a  matter  of  fact 
there  were  only  about  1,700  acres  thereof  ca- 
pable of  being  cultivated  in  and  of  producing 
cane;  that  after  observing  that  there  were 
not  2,250  acres  of  cane  land  on  said  land, 
and  after  the  fact  was  fully  known  to  the 
plaintiff,  that  the  plaintiff  continued,  without 
objection,  to  receive  cane  from  said  lands, 
and  that  its  officers  and  agents  advised  with 
the  defendants,  and  authorized  them  to  culti- 
vate only  that  portion  of  land  described  In 
its  petition  as  would  produce  cane,  and  au- 
thorized and  advised  them  to  permit  said 
amounts  of  said  cane-produdng  land  to  be 
cultivated  in  other  crops,  for  the  purpose  of 
causing  the  land  to  continue  as  cane-produc- 
ing land.  The  defendants  further  alleged 
that  said  covenant  was  contrary  to  public 
policy  and  void,  in  that  It  restricted  the  use 
of  the  land  conveyed  by  the  deed,  and  re- 
stricted the  rights  of  sovereignty;  that  it 
was  not  a  covenant  and  agreement  ooncem- 
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iDK  the  land,  or  any  estate  conveyed  by  ^ald 
deed;  tbat  It  was  not  an  easement,  was  not 
a  covenant  running  with  the  realty,  and  that 
its  breach  or  violation  was  no  gronnd  for  for- 
feiture, and  would  not  prevent  the  legal  ti- 
tle from  vesting  In  the  state,  or  In  the  de- 
fendants, for  the  use  and  benefit  of  the  state. 
Xtte  defendants  further  alleged  that  the 
plaintifl  was  estopped  to  seek  a  recovery  of 
the  land  In  controversy  for  any  breach  of 
any  of  the  covenants  set  forth  In  the  deed, 
for  the  reason  that  the  plaintiff,  by  said  in- 
struments, agreed  and  promised  and  became 
bound  to  pay  for  cane  delivered  to  it  in  ac- 
cordance with  the  provisions  of  said  instru- 
ments ;  that  during  the  year  1011  the  defend- 
ants caused  to  be  grown  upon  the  land  in 
oontroversy  a  large  quantity  of  cane,  which 
plaintiff  was  bound  to  receive  and  pay  for, 
but  that,  although  the  defendants  had  de- 
livered the  cane  In  accordance  with  the  cove- 
nants and  agreements  set  forth  In  said  In- 
struments, the  plaintiff  had  wholly  failed, 
refused,  and  declined  to  pay  for  the  same, 
and  bad  thereby  breached  the  terms  of  said 
covenants  and  agreements;  that  the  defend- 
ants had  ctmipUed  with  said  covenants  up 
to  tbat  time,  and  would  have  continued  to  do 
so,  exc^  for  the  breach  thereof  by  the  plain- 
tiff. 

W.  O.  Murray,  S.  J.  Bass,  and  W.  O. 
Stan>ps  having  been  appointed  prison  com- 
missioners to  succeed  the  original  defendants, 
plaintiff  by  supplemental  petition  made  them 
parties  defendant. 

The  plaintiff,  by  its  second  supplemental  pe- 
tition ^>ecial]y  excepted  on  numerous  grounds 
to  the  plea  in  abatement  of  the  defendants, 
and  also  to  various  allegations  in  their  first 
amended  original  answer,  which  exceptions 
need  not  be  further  noticed.  The  plaintiff 
admitted  that  it  executed  the  deed  referred 
to  on  February  17,  1908,  and  that  it  condi- 
tionally  conveyed  thereby  the  lands  sued  for ; 
tbat  notwithstanding  the  fact  that  the  prison 
commissioners  agreed  for  the  term  of  10 
years,  including  the  year  1908,  to  sell  to  the 
plaintiff  under  the  terms  therein  mentioned 
all  of  the  cane  grown  upon  sold  premises, 
and  notwitlistanding  the  further  fact  that 
they  contracted  and  agreed  as  a  part  of  the 
contract  price  of  said  land  that  they  would 
maintain  on  said  plantation  to  be  delivered 
under  the  contract  of  sale  aforesaid,  at  all 
times,  at  least  2,250  acres  in  good  cane  stub- 
ble, and  notwithstanding  the  fact  that  the 
reidor  agreed  to  give  and  the  state  accepted 
an.  option  during  said  10-year  period  to  sell 
and  to  buy  the  sugar  mill  and  lands  upon 
whi«di  it  was  situated  as  a  part  of  the  con- 
idderation  for  said  contract  of  sale,  the  state 
directly  failed  and  refused  to  comply  with 
tlte  provisions  of  said  contract  of  sale,  and 
refused  and  has  failed  for  10  years  to  sell, 
under  the  terms  of  said  contract,  to  the  plain- 
tiff, the  cane  grown  u{)on  said  premises,  as 
it  was  bound  to  do,  but  only  sold  and  deliv- 
ered the  oane  grown  upon  said  premises  dur- 


ing the  years  1908,  1909,  and  1910 ;  that  the 
state  failed  and  refused  to  maintain  on  said 
plantation  at  all  times  2,250  acres  in  good 
cane  stubble,  and  to  properly  cultivate  and 
harvest  the  same,  as  it  was  bound  to  do,  and 
to  deliver  and  sell  same  to  the  plaintiff  under 
the  terms  of  the  contract,  but,  on  the  con- 
trary, 2,250  acres  of  the  cane  were  maintain- 
ed on  said  land,  and  the  crops  therefrom  sold 
to  the  plaintiff  only  for  the  year  1908 ;  that 
for  the  year  1908  the  cane  raised  on  said 
plantation  was  sold  to  the  plaintiff  under  the 
terms  of  the  said  contract,  but  much  of  the 
stubble  whi<^  existed  during  the  year  1908 
was  plowed  up,  so  that  not  more  than  1,700 
acres  of  said  land  were  planted  In  cane  dur- 
ing the  year  1906  and  delivered  to  the  plain- 
tiff under  the  terms  of  said  contract,  and  a 
much  less  acreage  was  planted  in  cane  dur- 
ing the  year  1910,  and  sold  and  delivered 
to  the  plaintiff,  and  the  state  of  Texas,  act- 
ing through  its  duly  authorized  agents  and 
ottloers,  openly,  boldly,  and  clearly  repudiat- 
ed the  obligations  contained  in  said  oonv^- 
ance,  and  the  defendants  openly  declared  that 
the  state  would  not  continue  after  1910,  and 
during  the  year  1911  and  subseauent  years, 
to  maintain  2,250  acres  in  cane,  and  sell  the 
same  under  the  terms  of  said  contract  to  the 
plaintiff,  nor  would  the  state  sell  any  of  the 
cane  under  the  terms  of  said  contract  which 
might  be  raised  upon  said  prmises  to  the 
plaintiff,  and  completely  repudiated  any  ob- 
ligation so  to  do  on  the  part  of  the  state; 
tbat  the  state,  acting  through  its  said  agents 
and  officers,  had  repudiated  any  obligation 
whatever  to  maintain  on  said  premises  2,250 
acres  of  cane,  or  any  other  acreage,  by  rea- 
son of  the  conditions  and  obllgation.s  contain- 
ed in  said  contract  of  sale;  that,  the  contract 
of  sale  having  been  repudiated  by  the  state, 
plaintiff  had  exercised  its  right  to  declare 
the  conditional  sale  abandoned  and  forfeited, 
and  asserted  its  superior  title  retained  in  the 
conveyance,  and  instituted  this  suit  to  remove 
the  defendants  and  their  agents  therefrom  as 
trespiissers. 

It  is  further  alleged  tliat  the  part  of  the 
contract  of  sale  of  the  land  in  controversy 
which  provided  for  the  annual  maintaining 
and  cultivation  of  2,250  acres  in  cane,  to  be 
sold  to  the  plaintiff  for  a  term  of  10  years. 
Including  the  year  1908,  as  well  as  other  cane 
which  might  be  grown  on  said  lauds  for  10 
years,  was  and  constituted  the  greater  part 
of  the  consideration  agreed  to  be  paid  for 
said  lands,  which  fact  was  well  luiown  to 
the  state  of  Texas  and  its  officers  and 
agents  then  acting  for  it  in  the  purchase  of 
said  lands;  that  it  said  contract  had  been 
faithfully  performed  and  carried  out  on  the 
part  of  the  state,  as  was  by  all  parties  con- 
templated and  agreed,  said  2,250  acres  would 
have  produced  annually  not  less  than  33,750 
tons  of  good  cane,  and  ought  to  have  pro- 
duced 40,000  tons;  that  such  cane  would 
have  been  worth  to  the  plaintiff,  and  would 
have  produced  a  profit  to  it,  of  net  less  thpi 
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$2  per  ton;  that,  if  tbe  contract  bad  been 
faithfully  performed  by  tbe  state  of  Texas, 
plaintiff  would  bare  realized  a  profit  annual- 
ly from  said  cane  of  not  less  than  $67,500, 
and  possibly  a  larger  sum,  but  tbe  state  bad 
deprived  the  plaintift  of  this  sum  by  the 
nonperformance  and  repudiation  of  said  ctm- 
tract,  and  to  that  extent  had  tailed  and  re- 
fused to  pay  to  the  idalntifl  that  part  of  tbe 
consideration  agreed  to  be  paid  for  said 
lands.  That  with  reference  to  tbe  personal 
property  sold  with  said  lands,  the  contract 
Itself  as  written  shows  that  the  parties  there- 
to understood  and  agreed  that  when  one-half 
of  said  $160,000  had  been  paid  the  lien  and 
superior  title  reserved  would  be  canceled  and 
eliminated  in  so  far  as  tbe  personal  property 
was  concerned,  and  after  the  payment  of 
said  $160,000  It  was  so  dealt  with  and  treated 
by  both  parties.  Plaintiff  further  alleged 
that  It  had  paid  the  state  of  Texas  for  all 
cane  It  bad  ever  received  from  it  from  or  off 
of  said  lands  since  same  was  contracted  to 
be  sold  to  tbe  state,  and  that  It  now  owed  the 
state  nothing  therefor,  and  all  such  cane  was 
In  fact  paid  for  long  before  it  was  delivered 
to  tbe  plaintiff  by  the  state  of  Texas. 

Tbe  plaintiff  further  alleged  that  there  was 
no  mistake  in  said  contract,  mutual  or  other- 
wise, relative  to  tbe  number  of  acres  of  cane 
contracted  to  be  maintained  and  cultivated 
on  said  lands  for  tbe  10  years;  that  all  the 
parties  participating  In  tbe  making  and  ex- 
ecuting of  said  contract  well  understood  and 
agreed  that  there  was  to  be  maintained  and 
properly  cultivated  on  said  land  each  year 
for  10  years,  from  and  embracing  the  year 
190S,  2,250  acres  in  good  cane,  and  that  all 
tbe  cane  upon  said  land  was  to  be  sold  and 
delivered  by  the  state  to  the  plaintiff  under 
the  terms  of  said  contract  of  sale,  and  this 
regardless  of  the  number  of  acres  then  plant- 
ed in  cane  upon  said  laud;  that  in  fact  there 
was 'at  the  time  of  the  execution  of  said 
contract  of  sale  then  planted  in  cane  upon 
said  land  at  least  2,260  acres,  all  then  in 
good  cane  stubble  and  ready  for  cultivation; 
that  there  was  at  no  time  any  good  reas6n  or 
necessity  for  abandoning  any  part  of  said 
acreage  for  the  growing  of  cane,  nor  was 
there  any  use  to  plant  any  portion  thereof  in 
any  other  kind  of  crop;  that  If  any  of  said 
lands  planted  In  cane,  by  reason  of  the  death 
of  the  stubble,  or  for  any  other  reason,  was 
rendered  unsuitable  to  cultivate  In  cane,  it 
was  the  duty  of  the  state  under  the  terms 
of  tbe  contract  to  replant  the  same  in  cane, 
or  to  plant  additional  and  new  acreage  upon 
said  land  In  cane  to  replace  the  plowed-np 
stubble  or  abandoned  land,  as  there  was 
plenty  of  good  land  on  said  plantation  use- 
ful and  suitable  for  growing  cane  profitably 
to  make  up  said  quantity  of  2,250  acres. 

By  first  supplemental  answer  the  defend- 
ants excepted  to  certain  portions  of  tbe 
plaintiff's  second  snpplementnl  petition,  and 
denied  that  they  had  openly  declared  to  the 
plaintiff  that  the  state  would  not  continue  to 


maintain  after  1010,  and  daring  the  year 
1911  and  subsequent  years,  2,250  acres  In 
cane,  and  sell  the  same  under  tbe  terms  of 
said  contract.  They  further  denied  that 
they  sold  cane  under  any  other  contract 
than  that  contained  in  the  deed  to  the  prem- 
ises In  controversy,  and  averred  that  they 
were  ready  and  willing  to  carry  out  the 
terms  of  said  contract  up  to  and  indading 
1911,  and  would  have  continued  to  do  so, 
but  for  the  failure  of  plaintiff  to  pay  for  tbe 
cane  delivered  to  It  during  the  year  1911, 
as  alleged  In  their  first  amended  original 
answer. 

By  agreement  of  the  parties  the  Judgment 
of  the  court  upon  the  pleas  and  exceptions 
was  withheld  until  the  evidence  was  heard. 
After  the  evidence  had  been  Introduced,  the 
cause  was  by  consent  of  parties  withdrawn 
from  the  Jury,  and  the  matters  of  fact  as  well 
as  of  law  submitted  to  the  court.  After  hav- 
ing the  case  under  advisement  for  some  time 
the  court  rendered  the  following  Judgment: 

•"The  court  being  of  the  opinion  that  this  is  a 
suit  against  the  state  of  Texas,  and  there  ap- 
pearing nothing  in  the  pleadings  or  eWdonce 
to  show  that  the  state  had  pivcn  permission  to 
the  plaintiff  to  sue,  nor  had  consented  to  the 
prosecution  of  said  suit,  the  court  is  of  the 
opinion  that  the  defendants'  pleas  in  abatement 
should  be  sustained  and  this  case  be  dismissed. 
The  court  is  further  of  the  opinion  that  the 
provisions,  agreemeuts,  and  contracts  coutiiined 
in  a  deed  offured  in  evidence  by  both  parties,  of 
date  February  17,  1908,  from  Imperial  Sugar 
Company  to  W.  H.  Gill  and  others,  for  and  in 
behalf  of  the  state,  wherein  the  state  agreed  to 
cultivate  in  cane  the  number  of  acres  set  forth 
in  said  deed  for  a  term  of  ten  years,  and  to  de- 
liver the  cane  so  raised  to  and  sell  the  same  to 
Imperial  Sugar  Company  at  tbe  price  in  said 
deed  stipulated,  constitute  a  covenant,  for  the 
breach  of  which,  if  breached,  the  right  to  re- 
cover the  land  in  an  action  of  trespass  to  try 
title  in  law  does  not  lie,  and  that  for  this  rea- 
son plaintiff  should  not  have  judgment,  but  the 
defendant  should." 

[1]  Appellant  under  an  appropriate  as- 
signment of  error  complains  of  the  Judgment 
sustaining  the  defendants'  plea  in  abate- 
ment The  proposition  submitted  under  this 
assignment  is  as  follows: 

"It  appearing  that  the  defendants  were  in  ac- 
tual possession  of  the  land  in  controversy,  the 
action  of  trespass  to  try  title  was  maintainable 
against  them,  although  they  claimed  no  personal 
interest  therein,  and  held  such  possession  only 
as  officers  and  agents  of  the  state,  and  the  suit 
was  not  one  against  the  state." 

The  suit  Is  one  to  recover  tbe  title  and  pos- 
session of  the  land  against  defendants,  who 
are  alleged  to  be  wrongfully  withholding  pos- 
session from  plaintiff.  If  plaintiff  has  shown 
title  and  the  right  of  possession,  the  fact  that 
those  wrongfully  holding  possession  are  not 
claiming  any  interest  in  the  property  for 
themselves,  but  are  holding  and  claiming  for 
and  as  agents  of  the  state,  does  not  defeat 
plaintUTs  right  to  maintain  tbe  suit  on  the 
ground  that  it  Is  a  suit  against  the  state 
brought  without  Its  consent  The  right  of 
the  citizen  to  maintain  a  suit  and  recover 
property  wrongfully  withheld  from  him  by 
an  officer  or  agent  of  the  state  without  first- 
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oUalslng  tbe  consent  of  the  Btate  to  bring 
Van  suit  is  firmly  established  by  the  decisions 
of  the  Supreme  Court  of  the  United  States 
and  of  tMs  state,  and  so  far  as  we  are  In- 
tormed  Is  no  longer  questioned  by  the  courts 
of  an;  st&te  in  the  Union.  The  Question  was 
definitely  settled  by  the  Supreme  Court  of 
t2ie  United  States  in  the  case  of  United 
States  T.  Lee,  106  U.  S.  197,  1  Sup.  Ct  240, 
27  U  Ed.  171.  The  question  as  presented  in 
that  case  was  stated  and  answered  by  Mr. 
Justice  Miller  as  follows: 

"Could  any  action  be  maintained  against  the 
defendants  for  tbe  possession  of  the  land  in 
controversy,  tinder  the  circumstances  of  the  re- 
lation of  Aat  poaseaaion  to  the  United  States, 
however  clear  the  legal  right  to  that  poaaes- 
(ioo  might  be  in  plaintiff?  *  *  •  The  coun- 
sel for  plaintiffs  in  error  and  in  behalf  of  the 
United  States  assert  the  proposition  that, 
thoagb  it  has  been  ascertained  by  the  verdict 
of  the  jury,  in  which  no  error  is  found,  that  the 
plaintiJi  has  the  title  to  the  land  in  controversy, 
and  that  what  is  set  up  In  behalf  of  the  United 
Stales  is  no  title  at  all,  the  court  can  render 
00  judgment  in  favor  of  the  plaintitf  against  the 
defendants  in  the  action,  because  the  latter  hold 
the  pn^rty  as  officers  and  agents  of  the  United 
States,  and  it  Is  appropriated  to  lawful  public 
uses.  This  proposition  rests  on  the  principle 
ttut  the  United  States  cannot  be  lawfully  sued 
without  its  consent  in  any  case,  and  that  no  ac- 
tion can  be  maintained  against  any  individual 
without  such  consent,  where  the  judgment  must 
depend  on  the  right  of  the  United  States  to 
property  held  by  such  persons  as  officers  or 
agents  for  the  government.  •  •  •  Under  our 
system  the  people,  who  are  there  [in  England] 
called  tuijeett,  are  the  sovereign.  Their  rights, 
whether  collective  or  individual,  are  not  bound 
to  give  way  to  a  sentiment  of  loyalty  to  the 
penon  of  a  monarch.  The  citizen  here  knows 
no  person,  however  near  to  those  in  power,  or 
however  powerful  himself,  to  whom  he  need 
yield  the  rights  which  the  law  secures  to  him 
when  it  is  well  administered.  When  he,  in  one 
of  the  conrta  of  competent  jurisdiction,  has  es- 
tablished his  right  to  property,  there  Is  no  rea- 
son why  deference  to  any  person,  natural  or 
artifidal,  not  even  the  United  States,  ahould 
prevent  him  from  using  the  means  which  the 
law  gives  him  for  the  protection  and  enforce- 
ment of  that  right" 

The  learned  Justloe  sustained  his  opinion 
In  that  case  by  citation  and  discussion  of 
the  opinions  in  many  previous  cases  decided 
by  that  court  and  by  argument  which  places 
his  opinion  among  the  greatest  of  that  great 
oanrt  This  decision  has  remained  nnaasoiled 
and  unassailable,  and  been  uniformly  follow- 
ed by  the  courts  of  the  several  states.  There  is 
a  clear  distinction  between  a  suit  against  an 
officer  for  a  wrong  committed  by  him  in  the 
name  of  the  state,  and  suits  brought  against 
an  officer  to  prevent  the  exercise  by  the  state 
through  BnCh  officer  of  some  act  <rf  sov- 
ereignty, or  suits  against  an  officer  or  agent 
of  the  state  to  enforce  spedflc  performance 
of  a  contract  made  for  the  state,  or  to  en- 
join the  breach  of  saCh  contract,  or  recover 
damages  for  sudi  breach,  or  to  cancel  or 
nnlllfy  a  ocmtract  made  for  the  benefit  of  the 
state. 

Suits  of  the  second  class  named  above, 
while  nominally  against  the  officer,  are  really 
nits  against  tbe  state.    This  diaracter  of 


suits  are  Illustrated  by  the  following  cases-: 
In  re  Ayers,  123  U.  S.  505,  8  Sup.  Ct.  164,  31 
L.  Ed.  216;  J'ltz  v.  McGhee,  172  U.  S.  626,  19 
Sup.  Ct  269,  43  L.  Ed.  535;  Stephens  v. 
Railway  Co.,  100  Tex.  179,  97  S.  W.  809; 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  11 
Sup.  Ct  699, 36  L.  Ed.  363 ;  Hagood  v.  South- 
em,  117  U.  8.  62,  6  Sup.  Ct  608,  29  L.  Ed. 
806;  Railway  Op.  v.  Conley,  67  W.  Va.  129, 
67  S.  E.  613;  Thomson  v.  Baker,  90  Tex. 
168,  38  S.  W.  21.  This  distinction  is  discuss- 
ed In  the  case  of  Polndexter  v.  Oreenbow, 
114  U.  S.  291,  6  Sup.  Ct  908,  962,  29  L.  Ed. 
185 ;  and  the  reason  for  holding  that  s-uits 
against  an  officer  for  wrongs  committed  by 
him  in  the  name  of  tbe  state  are  not  to  be 
regarded  as  suits  against  tbe  state  is  thus 
forcibly  stated: 

"This  distinction  is  essential  to  the  idea  of 
constitutional  government  To  deny  it  or  blot 
it  out  obliterates  the  line  of  demarkatlon  that 
separates  constitutional  government  from  ab- 
solutism, free  self-government  based  on  the  sov- 
ereignty of  the  people  from  that  deapocism, 
whether  of  the  one  or  the  many,  which  enables, 
the  agent  of  the  state  to  declare  and  decree  that 
he  is  the  state— to  say,  'L'fitat  c'est  moi.'  Of 
what  avail  are  written  Constitutions,  whose 
Bills  of  Right  for  the  security  of  individual  lib- 
erty have  been  written,  too  often,  with  the 
blood  of  martyrs  shed  upon  the  battlefield  and 
the  scaffold,  if  their  limitations  and  restraints 
upon  power  may  be  overpassed  with  impunity 
by  the  very  agencies  created  and  appointed  to 
guard,  defend,  and  enforce  them ;  and  that,  too, 
with  the  sacred  authority  of  law,  not  only  com- 
pelling obedience,  but  entitled  to  respect  V  And 
how  else  can  these  principles  of  Individual  lib- 
erty and  right  be  maintained,  if,  when  violated, 
the  judicial  tribunals  are  forbidden  to  visit 
penalties  upon  Individual  offenders,  who  are  the 
instruments  of  wrong,  whenever  they  interpose 
the  shield  of  the  state?  The  doctrine  is  not  to 
be  tolerated.  The  whole  frame  and  scheme  of 
the  political  institutions  of  this  country,  state 
and  federal,  protest  against  it  Their  continued 
existence  is  not  compatible  with  it  It  is  the 
doctrine  of  absolutism,  pure,  simple,  and  naked, 
and  of  communism,  which  is  its  twin— the  double 
progeny  of  the  same  evil  birth." 

Plaintiff  in  this  suit  does  not  seek  spedflc 
performance  of  the  contract  made  with  the 
penitentiary  commis.sioners,  nor  to  enjoin  its 
breach,  nor  to  recover  damages  for  its  breach, 
but,  claiming  the  title  and  right  of  posses- 
sion to  the  land,  sues  to  regain  that  title  and 
possession  from  the  persons  alleged  to  be 
wrongfully  withholding  such  possession.  Our 
statute  requires  that  such  suit  shall  be 
brought  against  the  person  in  possession,  and, 
while  any  other  person  claiming  title  to  the 
land  may  be  made  a  party,  the  only  neces- 
sary party  is  tbe  person  in  possession.  B. 
S.  arts.  7737  and  7738.  It  is  well  settled  by 
the  decisions  of  the  higher  courts  of  this 
state  that  a  suit  to  recover  the  title  and  pos- 
session of  property  wrongfully  held  by  an 
officer  or  agent  of  the  state,  who  claims  no 
interest  in  the  property,  but  is  holding  only 
for  tbe  state,  is  not  a  suit  against  tbe  state, 
which  can  only  be  brought  with  tbe  consent 
of  tbe  state.  Wbatley  v.  Patten,  10  Tex.  Civ. 
App;  77,  31  S.  W.  60;  Stanley  r.  Bcbwalby, 
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85  Tex.  349,  19  S.  W.  264;  Conley  v.  Daugh- 
ters of  the  Republic,  156  S.  W.  19T. 

The  fact  that  the  defendants  fai  this  case 
were  rightfully  in  possession  of  the  land  un- 
der the  contract  prior  to  its  alleged  breach 
and  repudiation  by  them  does  not  affect  the 
question  of  whether  the  suit  is  one  against 
the  state.  If  the  superior  title  remained  in 
appellant,  and  could  only  vest  in  the  state 
upon  the  performance  by  the  state  of  the 
contract  which  formed  a  part  of  the  consid- 
eration for  the  conveyance,  upon  breach  of 
the  contract  by  the  state  the  appellant  had 
the  right  to  treat  the  contract  of  sale  as  for- 
feited and  sue  the  persons  in  possession  for 
recovery  of  the  land,  and  such  suit  cannot 
be  defeated  on  the  ground  that  it  is  a  suit 
to  enforce  the  contract  against  the  state. 
The  contention  of  apiKllees,  that  the  suit  is 
one  against  the  state  to  enforce  the  contract, 
is  fully  answered  by  the  Supreme  Court  of 
Michigan  in  the  cases  of  State  Bank  t.  Has- 
tings, 1  Doug.  225,  41  Am.  Dec.  549,  and  State 
Bank  v.  Hammond,  1  Doug.  627.  The  trial 
court  erred  in  sustaining  the  plea  in  abate- 
ment 

[2]  This  brings  us  to  a  consideration  of  the 
second  ground  upon  which  the  trial  court 
rendered  Judgment  for  the  defendants,  as 
before  set  out,  and  whldi  is  assailed  by  ap- 
pellant under  an  appropriate  assignment  of 
error.  The  court,  though  specially  requested 
to  And  whether  or  not  there  was  a  breach  of 
the  contract  by  the  board  to  maintain  2,250 
acres  of  the  land  in  good  cane  stubble  and 
to  sell  and  deliver  the  annual  crop  grown  on 
said  land  to  appellant  for  a  term  of  10  years 
upon  the  terms  stated  in  the  contract,  failed 
to  make  a  fact  finding  upon  this  issue.  The 
evidence  amply  justified,  if  it  does  not  com- 
pel, the  finding  that  defendants  failed  to  com- 
ply with  these  provisions  of  the  contract  and 
expressly  repudiated  this  portion  of  thrfr 
contract  obligation  and  notified  appellant 
that  they  would  not  be  bound  thereby.  The 
evidence  shows  that  the  agreement  of  the 
defendants  to  cultivate  2,250  acres  of  the 
land  in  cane  and  deliver  the  annual  crop  to 
plaintiff  at  the  price  and  upon  the  terms  stat- 
ed in  the  contract  was  a  material  part  of  the 
consideration  for  the  sale  of  the  land,  and 
sndi  contract,  if  performed  by  the  defend- 
ants, would  have  been  of  more  value  to  the 
plaintiff  than  the  amount  of  money  paid  It  as 
part  of  the  consideration  for  the  sale.  Tlie 
deed,  as  before  set  out,  expressly  provides 
that  a  vendor's  lien  and  "the  superior  title 
to  the  land"  Is  retained  and  reserved  by  the 
plalntlfF  to  fully  insure  the  obligation  as- 
sumed by  the  defendants  and  that  "upon  the 
final  payment  of  said  consideration  and  per- 
formance of  said  obligations  this  deed  shall 
become  absolute,"  This  provision  of  the 
deed  is  plain  and  unambiguous  and  there  is 
no  room  for  construction.  The  superior  ti- 
tle is  reserved  in  the  seller  and  is  to  pass  to 
the  buyer  only  upon  condittou  of  the  final 


performance  of  the  contract  in  consideration 
of  which  the  conveyance  was  made.  It  fol- 
lows that,  if  defendants  failed  to  comply  with 
their  contract  and  have  repudiated  its  obli- 
gations, plaintiff's  title  remains  in  it  unim- 
paired by  the  executory  contract  of  sale  or 
conditional  deed  executed  and  delivered  to 
defendants. 

[3]  There  Is  no  merit  In  appellees'  conten- 
tion that  the  attempted  reaervation  of  a  ven- 
dor's lien  and  the  superior  title  to  the  land 
was  Ineffectual  because  the  deed  conveyed 
personal  property  as  well  as  land,  and  the 
price  of  the  land  and  of  the  personal  prop- 
erty not  being  separately  stated,  it  cannot 
be  determined  what  port  of  the  consideration 
was  given  for  the  personal  property  nor  what 
part  fbr  the  land.  In  the  first  place,  we  are 
inclined  to  think  that  the  contract  shows  that 
the  $160,000  paid  in  money  included  all  of 
the  consideration  given  for  the  personal  prop- 
erty. We  think  the  provision  in  the  contract, 
that  the  agreement  of  the  defendants  to  keep 
and  maintain  the  personal  property  in  good 
condition  should  only  remain  In  force  until 
50  per  cent,  of  the  purchase  money  was  paid, 
indicates  that  all  of  the  purchase  price  of 
the  personal  property  was  Included  in  the 
$160,000.  But,  be  this  as  it  may,  the  parties 
have  stipulated  that  the  superior  title  should 
remain  in  the  v^idor  and  pass  to  the  vendee 
only  upon  condition  that  the  contract  be  fully 
performed,  and  the  fact  that  the  considera- 
tion for  the  contract  may  have  been  partly 
the  conveyance  of  the  personal  property  can- 
not affect  the  binding  force  of  these  stipula- 
tions. The  right  to  annex  a  condition  to  a 
conveyance  is  a  necessary  incident  to  the 
right  to  own  and  convey  the  property,  and  a 
conveyance  may  be  made  conditional  npon 
the  performance  of  any  lawful  contract. 
State  Bank  v.  Hastings,  supra.  The  parties 
having  made  the  passing  of  the  title  condi- 
tional, the  question  of  whether  an  implied 
veodor'a  lien  would  exist  to  enforce  the  per- 
formance of  the  contract,  or  the  mere  reser- 
vation of  an  express  vendor's  lien  would 
make  the  conveyance  executory  and  the  title 
one  up<m  condition,  becomes  immaterial. 

[4]  The  contrition  that  the  contract  to  cul- 
tivate the  land  in  cane  and  sell  the  cane 
grown  thereon  to  the  appellant  is  a  cove- 
nant, and  not  a  condition,  and  that  therefore 
the  breach  of  the  contract  would  not  prevent 
the  title  vesting  in  defendants,  is  equally 
untenable.  The  contract  is  in  form  a  cove- 
nant, and  so  Is  a  contract  to  pay  money;  Imt 
the  performance  of  either  may  be  made  a 
condlticm  for  the  vesting  of  title. 

[I]  It  is  unnecessary  to  dte  authorities 
upon  the  proposition  that  a  vendor,  who  has 
reserved  an  express  vendor's  lien  to  secure 
the  consideration  for  a  conveyance,  in  event 
of  default  by  the  vendee,  may  rescind  the 
contract,  and  sue  in  trespass  to  try  title,  and 
recover  the  land.  The  authorities  are  also 
uniform  In  support  of  tlte  doctrine  that  where 
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a  ooQTeyanoe  Is  made  npon  condUion,  and  tbe 
-oonditlon  is  broken,  tbe  vendor  may  leoover 
the  land.  Alford  v.  Alford,  1  Tex.  Civ.  App. 
245,  21  S.  W.  288;  Railway  Co.  v.  Dunman, 
74  Tex.  266,  U  S.  W.  10»4;  Gibson  v.  Filer, 
21  Tex.  262.  There  is  no  sounder  principle 
In  law  nor  in  morals  than  that  one  cannot 
hold  property  bongbt  under  a  contract  and 
lepadlate  the  obligation  of  the  contract  up- 
on which  title  is  conditioned.  White  v.  Cole, 
87  Tex.  602,  29  S.  W.  759;  Railway  Co.  v. 
Gnrley,  92  Tex.  233,  47  S.  W.  513;  McPher- 
son  V.  Johnson,  69  Tex.  484,  6  S.  W.  798. 
These  goieral  principles  of  law  are  in  no 
way  aCFected  by  the  fact  tliat  the  deed  to  the 
defendants  was  for  the  use  and  benefit  of 
the  state.  Tbe  Supreme  Coinrt  of  tbls  state, 
in  the  case  of  Fristoe  v.  Blum,  92  Tex.  80, 
45  S.  W.  998,  in  discussing  the  rights  of  par- 
ties under  contracts  of  this  kind,  say: 

"A  clear  understanding  of  the  relation  in 
which  the  state  stands  to  the  purchasers  in 
theae  contracts  will  greatly  facilitate  a  proper 
solution  of  the  quesdons  upon  which  this  case 
depends.  It  is  well  settled  that  so  long  as  tbe 
state  is  engaged  in  making  or  enforcing  laws,  or 
in  the  discharge  of  any  other  governmental  func- 
tion, it  is  to  be  regarded  as  a  sovereign,  and 
haa_  prerogatives  which  do  not  appertain  to  the 
individual  citizen ;  but  when  it  becomes  a  suitor 
in  its  own  courts,  or  a  party  to  a  contract  with 
a  citizen,  the  same  law  applies  to  it  as  under 
like  conditions  governs  the  contracts  of  an  in- 
dividual." 

[•]  We  cannot  agree  with  the  trial  lodge 
that  the  release  executed  by  the  appellant  of 
tbe  vendor's  lien  retained  in  the  deed  to  se- 
cnre  the  paymoit  of  the  9160,000  can  be 
construed  as  a  release  of  the  reservation  of 
title  in  the  deed  retained  to  secure  the  per- 
formance  'by  defendants  of  tbe  contract  in 
regard  to  the  cultivation  of  the  land  In  cane 
aiMl  tlie  sale  to  appellant  of  the  cane  grown 
thereon.  On  the  contrary,  the  release,  whl<ai 
we  have  before  aet  out,  expressly  provides 
that  the  cane  contract  shall  "continue  In  full 
force  and  effect,"  and  that  the  release  "Is  In 
no  manner  to  be  construed  as  a  cancellation 
of  the  above-mentioned  cane  contract,  •  •  • 
which  was  also  a  part  of  the  consideration 
for  the  transfer  of  the  property."  This  ref- 
erence to  the  cane  contract  should  be  con- 
strued as  referring  to  the  contract  in  its 
entirety,  which  includes  as  well  the  agree- 
ment that  the  title  is  reserved  to  secure  the 
performance  by  the  vendees  of  the  contract, 
and  that  the  deed  shall  become  absolute  only 
npon  such  performance,  as  the  obligation  of 
the  vendees  to  cultivate  the  land  in  cane  and 
sell  and  deliver  the  cane  grown  thereon  to 
appellant.  If  there  are  any  general  words 
in  the  release  which  could  be  construed  as  af- 
fecting the  reservation  of  title  to  secure  the 
performance  of  the  cane  contract,  the  pro- 
vision of  the  instrument  above  quoted  would 
restrict  the  meaning  of  such  words.  The 
rule  of  construction  Is  thus  stated  by  our 
Supreme  Court  In  the  case  of  Railway  Co. 


V.  McCarty,  94  Tex.  802,  60  S.  W.  429,  63  U 
R.  A.  507.  86  Am.  St  Rep.  854 : 

"Notwithstanding  that  the  release  eondndes 
with  general  words,  yet  the  law,  in  order  to 
prevent  surprises,  will  construe  it  to  relate  to 
the  particular  matter  recited,  which  was  under 
the  contemplation  of  the  parties,  and  intended 
to  be  released." 

This  rule  was  also  applied  by  our  Supreme 
Court  In  the  case  of  Sanborn  v.  Crowdus, 
100  Tex.  605,  102  S.  W.  719. 

[7]  The  failure  of  appellant  to  assert  Its 
superior  title  to  the  land  upon  the  first  par- 
tial  breach  of  the  contract  by  defendants  was 
not  a  waiver  of  Its  title.  The  contract  of 
defendants  was  to  continue  for  10  years,  and 
no  acquiescence  in  or  waiver  of  one  failure 
could  be  regarded  as  a  waiver  of  future  per- 
formance, and  suit  to  recover  the  land  was 
not  required  to  be  brought  until  there  was  a 
repudiation  of  the  entire  contract  by  the 
defendants.  Thompson  v.  Robinson,  93  Tex. 
171,  64  S.  W.  243,  77  Am.  St.  Rep.  843.  If 
the  contract  had  been  breached  and  repudi- 
ated as  claimed  by  appellant,  it  has  the  right 
to  assert  Its  superior  title  to  the  land  ex- 
pressly reserved  in  the  deed  to  secure  the 
performance  of  the  contract.  If  the  state 
had  made  Itself  a  party  to  the  suit,  it  might 
have  shown  equities'  which  would  have  en- 
titled it,  upon  offering  to  do  equity  and  com- 
pensate appellant  for  the  loss  sustained  by 
It  by  reason  of  the  breach  of  the  contract  by 
the  agents  of  the  state,  to  defeat  appellant's 
suit  to  recover  the  land;  but  It  cannot  repti- 
dlate  the  obligations  upon  the  i)erformanee 
of  which  Its  title  is  conditioned,  and  by  Its 
agents  hold  appellant's  land  and  deny  it  any 
redress  for  the  damages  sustained  by  the 
bread)  of  tlie  contract. 

From  the  conclusions  before  expressed.  It 
follows  that  the  Judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded; 
and  it  is  so  ordered. 

Reversed  and  remanded. 

liANB,  J.,  not  sitting. 


GRUBBS  et  al.  v.  EDDLBMAN  et  al 
(No.  6057.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  21,  19i5.     Rehearing  Denied 

Oct.  14,  1915.) 

1.  Indemnity  ®=>6  —  Right  or  Acnow  — 

Biixs  AND  Notes. 

A  purchaser  of  land  borrowed  money  to 
make  the  initial  payment,  giving  therefor  a  note 
upon  which  plaintiffs  were  indorsers.  Subse- 
quently he  executed  a  note  to  indemnify  plain- 
tiffs, secured  by  a  deed  of  trust  upon  the  prem- 
ises purchased.  Plaintiffs  paid  the  note  upon 
which  they  were  indorsers,  but  defendant  fail- 
ed to  pay  the  Indemnity  note.  ^e!d,  that  plain- 
tiffs were  entitled  to  judgment  against  defend- 
ant on  the  indemnity  note  for  such  a  sum  as  they 
paid  to  the  holder  of  the  original  note  and  to 
a  foreclosure  of  the  trust  deed. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  §S  7,  9, 18,  19;  Dec.  Dig.  «=96.] 
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2.  Vkndob  aitd  Ptborasbb  9=3200— Riobis 

OF  VBNDOB— VBNDOB'B  LiIEIf — ^Pbiobitt. 
A  purchaser  of  land  borrowed  moner  to 
make  the  initial  payment,  giving  therefor  a 
note  upon  vhich  plaintiffs  were  indorsers,  and 
also  giving  vendor  i  lien  notes  for  defetred  pay- 
ments, some  of  which  passed  into  the  hands  of 
one  of  the  defendants.  To  indemnify  plain- 
tiffs as  to  the  original  note,  the  purchaser  exe- 
cuted to  them  the  note  sued  on,  and  gave  a 
trust  deed  on  the  property  as  security  there- 
for. Subsequently  he  deeded  the  land  to  the 
holder  of  the  vendor's  lien  not^,  who  assumed 
the  payment  thereof.  The  indorsers  of  the  orig- 
inal note,  having  paid  it,  brought  suit  on  the 
indemnity  note  and  for  foreclosure  of  the  trust 
deed.  Held,  that  the  execution  and  record  of 
the  indemnity  note  and  trust  deed  created  a  lien 
on  the  original  purchaser's  equity  of  redemp- 
tion which  plaintiffs  were  entitled  to  foreclose, 
subject  to  the  superior  lien  of  the  holder  of  the 
vendor's  lien  notes,  who  by  his  purchase  of  the 
land  and  surrender  of  the  notes  did  not  lose  his 
equity  in  the  property. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Di«.  S8  664-669;  Dec.  Dig. 
«=9260.] 

3.  VENDOB    AlfD    PtJBCHASEB    <S=3260— RiOHTB 

OF  Vendob — Vendob's  I^ien — Priobitt. 
Where  a  purchaser  of  property  executed  a 
note  secured  by  a  deed  of  trust  to  indemnify 
plaintiffs,  who  had  advanced  money  for  the  pur^ 
chase  j^rice,  and  the  holder  of  vendor's  lien 
n6tes  given  for  the  remainder  of  the  purchase 

f>rice  subsequently  purchased  the  property,  such 
atter  purchaser  had  no  lien  superior  to  the  lien 
of  plaintiffs  for  improvemen'ts  placed  by  him  on 
the  property;  he  having  constructive  notice  of 
their  lien. 

[Ed.  Note.— IV>r  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  664-668;  Dec.  Dig. 
«=>260.]      . 

4.  Vendob  and  Pubchaseb  ®=>263— Biqhts 
OF  Vendob — Liens. 

Where  the  purchaser  of  property  executed 
a  note  secured  by  deed  of  trust  on  the  property 
to  indemnify  indorsers  upon  a  purchase-money 
note,  such  ben  was  not  destroyed  by  a  sale  sub- 
sequently made  by  him  in'  consideration  of  the 
vendee's  aaaumption  of  the  original  vendor's  lien 
notes. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  696,  697;  Dec  Dig. 
«=>263.] 

Appeal  from  District  Coort,  Orange  Coun- 
ty ;  A.  E.  Davis,  Judge. 

Action  by  L.  T.  Grubbs  and  others  against 
J.  P.  Eddleman  and  anotber.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  rendered. 

Bisland  &  Bruce,  of  Orange,  for  appellants. 
Holland  &  Holland,  of  Orange,  for  appellees. 

LANE,  J.  That  the  nature  at  this  case 
and  the  transactions  leading  up  to  the  bring- 
ing of  this  suit  may  be  readily  understood, 
we  here  malce  a  brief  statement  of  such 
transactions  as  we  gather  them  from  the 
fact  findings  of  the  trial  court;  there  being 
no  statement  ot  facts  filed  with  the  record. 

On  March  19, 1909,  J.  P.  Eddleman  desired 
to  purchase  lots  1,  2,  3,  and  4,  blodc  61,  of 
the  amended  Sheldon  survey  to  the  city  of 
Orange,  from  Mary  C.  Harmon  and  husband, 
Jesse  Harmon.  For  the  puriwse  of  procur- 
ing the  cash  payment  demanded  by  the  Har- 
mons he  borrowed  from  George  Call  $1,020, 


for  which  he  executed  his  note,  witii  6eorg» 
A.  Foreman,  H.  W.  Bland,  L.  T.  Orubbs,  and 
J<An  Bnrtixi,  plaintiffs  berdn,  as  indorsers 
tbereon.  On  the  22d  day  of  March,  1909, 
said  Eddleman  purchased  said  lots  from  the 
Harmons,  which  the  Harmons  conveyed  to 
him  by  a  general  warranty  deed  reciting  the 
payment  of  $1,000  cash  and  the  execution 
and  delivery  by  said  Eddleman  to  them  of 
one  note  for  $800,  due  one  year  after  date, 
one  note  for  $1350  due  two  years  after  date, 
and  one  note  for  $1,350  due  three  years  after 
date,  all  bearing  10  per  cent,  interest  per  an- 
num, and  retaining  a  vendor's  lien  on  said  lots 
to  secure  the  payment  of  said  notes.  The 
note  given  Call  by  Eddleman  was  renewed, 
with  these  plaintiffs  as  indorsers,  and  the 
last  renewal  was  due  January  18,  1913,  on 
which  date  the  Eddleman  note  was  taken  up 
and  satisfied  by  the  plaintiffs  in  this  cause. 
W.  H.  Stark  came  into  possession  of  the  first 
two  vendor's  lien  notes  in  the  due  course  of 
business,  by  indorsement,  before  maturity. 
On  September  28, 1909,  Eddleman,  for  the  pur- 
pose of  securing  these  plaintiffs  as  indorsers 
on  the  $1,020  note  given  George  Call,  execut- 
ed and  delivered  to  them  a  note  for  $1,000, 
due  one  year  after  date,  and  secured  the  same 
by  a  deed  of  trust  of  that  date  on  the  lots 
conveyed  to  him  by  Harmon  and  wife.  On 
March  28,  1911,  J.  P.  Eddleman,  by  general 
warranty  deed,  conveyed  this  property  to  W. 
H.  Stark,  the  consideration  named  in  said 
deed  being  $1  and  the  assumpticm  of  the 
three  vendor's  lien  notes  given  by  Eddleman 
to  Harmon  and  wife,  which  notes  are  fuUy 
described  in  the  deed  of  March  22,  1909,  from 
Harmon  and  wife  to  Eddleman.  After  the 
institution  of  this  suit  defendant  Stark  pro- 
cured a  deed  from  Harmon  and  wife  to  tills 
land ;  consideration  named  therein  being  the 
release  of  said  Harmon  and  wife  as  indorsers 
on  the  original  Eddleman  notes.  On  the  19tb 
day  of  January,  1913,  the  plaintiffs  in  this 
case  paid  to  George  Call  $1,245,  being  the 
amount  due  Call  from  Eddleman  on  the  loan 
as  originally  made.  Eddleman  has  never 
paid  the  $1,000  note  sued  on  in  this  case. 
The  deed  of  trust  given  plaintiffs  to  secure 
the  $1,000  note  sued  on  wsis  filed  for  record 
on  October  13,  1909,  and  duly  recorded  on 
the  15th  day  of  October,  1909,  in  the  deed  of 
trust  records  of  Orange  county,  and  proper- 
ly indexed.  The  $1,000  note  sued  on  in  this 
cause  was  placed  on  the  hands  of  attorneys 
for  collection. 

PlainUffs  having  paid  CaU  $1,245  in  satis- 
faction of  the  original  note  which  was  in- 
dorsed by  them  for  the  accommodation  ot 
Eddleman,  and  Eddleman  having  failed  and 
refused  to  repay  the  money  so  paid  to  Call, 
they  brought  this  suit  against  Eddleman  up- 
on the  note  given  by  him  to  indemnify  them, 
and  for  a  foreclosure  of  the  deed  of  trust 
given  by  Eddleman  to  secure  said  indemnify, 
ing  note.  They  also  sued  defendant  W.  H. 
Stark,  alleging  that  he  is  in  possession  of  the 
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lota  npon  which  they  have  a  lien,  and  that 
he  Is  asserttng  fsome  kind  of  claim  thereto, 
and  pray  for  a  foreclosure  of  said  lien  as 
against  said  Stark. 

Defendant  Eddleman  answered:  First,  by 
general  denial;  second,  that  the  note  sued 
upon  Is  but  a  collateral  note  given  to  plaln- 
turs  by  Um  to  indemnity  them  against  loss 
as  Indorsers  of  the  note  ^ven  by  him  to  Call, 
irblcb  said  note  has  never  been  paid  by  said 
I^intlffs;  and,  third,  that  the  note  and 
mortgage  sued  on  was  released  by  plaintiffs 
and  said  mortgage  returned  to  him  aa  a 
release  from  farther  liability  upon  said  note 
and  mortgage. 

Defendant  Stark,  in  effect,  answered  that 
be  (Stark)  was  the  owner  of  the  three  ven- 
dor's lien  notes  executed  and  delivered  by 
Eddleman  to  the  Harmons,  aggregating  $3,- 
200,  and  interest,  etc.,  given  in  part  payment 
for  the  lots  involved  in  this  suit,  and  that  he 
pnrctiased  said  lots  from  Eddleman  by  war- 
ranty deed  in  payment  of  said  notes,  and 
that  be  thereby  got  title  to  the  same  freed 
from  the  lien  asserted  by  plaintiffs,  as  plain- 
tiffs' lien  was  obtained  from  Eddleman,  who 
at  tbe  time  said  lien  was  given  did  not  hold 
the  superior  legal  title  to  the  lots  in  question, 
bnt  beld  only  secondary  to  the  superior  ven- 
dor's lien,  as  evidenced  by  the  deed  from  the 
Harmons  to  Eddleman,  and  by  the  notes  of 
Blddleman  held  by  the  said  Stark,  and  pray- 
ed, however,  that  in  the  event  the  court 
ahonld  hold  that  he  did  not  hold  title  to  said 
lots  free  from  the  lien  held  by  plaintiffs  he 
be  permitted  to  recover  Judgment  against 
Eddleman  for  the  amount  due  upon  said  ven- 
dor's lien  notes,  and  that  said  property  be 
told,  and  that  out  of  the  proceeds  of  such 
sale  he  (Stark)  be  paid :  First,  the  amount 
dne  on  said  notes;  second,  the  sum  paid 
oat  by  liim  (Stark)  for  improvements  on  said 
lots;  and,  third,  for  judgment  over  against 
Eddleman  upon  his  warranty. 

Plaintiffs  by  supplemental  petition  deny  all 
tbe  material  defenses  of  the  defendants,  and 
aver  that,  when  Stark  purchased  the  said  lots 
from  Eddleman  and  in  part  payment  therefor 
assnmed  the  payment  of  the  note  executed  by 
Eddleman  to  Harmon,  said  note  l>ecame 
Stark's  debt,  and  that  they  were  no  longer 
liens  on  said  lots,  and  therefore  Stark  holds 
said  lots  subject  to  the  lien  given  by  Eddle- 
man to  secure  the  note  sued  npon,  and  that 
tberefore  they  should  be  permitted  to  have 
tbelr  judgment  against  Eddleman  for  the 
full  amount  due  on  the  note  sued  upon  and 
for  a  foreclosure  of  their  said  Hen  against 
both  Eddleman  and  Stark  unincumbered  by 
tbe  lien  asserted  by  Staii^ 

Upon  these  pleadings,  substantially  given, 
the  case  was  tried  before  the  court  without 
ajnry.  Upon  a  finding  of  facts  by  the  trial 
conrt  substantially  the  same  as  hereinbefore 
set  out,  the  trial  judge  reached  the  conclu- 
tion,  as  set  oat  in  the  transcript,  that  plain- 
tiffs should  not  recover  as  against  either  of 
tbe  defendant^    Kddleman  or   Starlit   and 


therefore  rendered  Judgment  against  plain- 
tiffs and  in  favor  of  both  of  said  defendants.  . 
From  this  judgment,  all  the  plaintiffs  have 
appealed. 

[1]  Appellants'  first  assignment  of  error 
is  that  the  court  erred  in  failing  to  render 
judgment  for  appellants  against  IiMdleman 
for  the  amount  due  upon  the  note  sued  up- 
on, for  a  foreclosure  of  their  lien,  for  at- 
torney's fees  as  prayed  for,  and  for  costs  of 
suit. 

The  findings  of  fact  of  the  court,  which 
are  not  challenged  by  either  party,  are  that 
the;  note  for  |1,020  given  by  Eddleman  to 
Call  was  indorsed  by  plaintiffs  and  was  re- 
newed with  said  iHalntiffs  as  Indorsers  for 
Eddleman  on  January  18,  1913,  at  which 
time  the  plaintifb  imld  Call  the  sum  of 
$1,245,  the  amount  then  due  upon  the  same ; 
that  said  payment  was  made  for  Eddleman; 
that  on  September  28,  1909,  Eddleman,  for 
the  purpose  of  securing  plalntiffa  as  in- 
dorsers on  the  $1,020  note  given  by  him  to 
Call,  executed  and  delivered  to  plaintiffs  a 
note  for  $1,000  due  one  year  after  date  (be- 
ing the  note  sued  on),  and  to  secure  payment 
of  the  same  executed  and  delivered  to  plain- 
tiffs a  deed  of  trust  of  that  date  on  the  lots 
conveyed  to  him  by  the  Harmons;  that  E5d- 
dleman  has  never  paid  the  $1,0(X)  note  sued 
on  in  this  case;  that  said  deed  of  trust  was 
promptly  and  properly  recorded  on  the  15th 
day  of  October,  1909. 

We  are  unable  to  understand  upon  what 
theory  the  trial  court  rendered  Judgment  in 
favor  of  defendant  Eddleman  against  plain- 
tiffs under  the  foregoing  fact  findings.  The 
facts  found  by  the  court  not  only  warrant,  bat 
demand,  that  .judgment  be  entered  for  plain- 
tiffs against  Eddleman  on  the  note  sued  for, 
for  such  a  sum  as  plaintiffs  paid  to  Call  In 
satisfaction  of  the  original  note  of  $1,020 
given  by  Eddleman  to  Oall  and  which  plaln- 
tlfls  had  indorsed  for  the  accommodatlcm  of 
Eddleman,  and  for  a  foreclosure  of  their 
Hen  upon  the  lots  in  question  evidenced  by  , 
the  deed  of  trust  executed  by  EXldleman  and 
delivered  to  them.  Therefore  appellants' 
first  assignment  is  sustained,  and  judgment 
as  above  indicated  will  be  here  rendered  for 
plaintiffs. 

[2]  We  now  come  to  appellants'  second 
and  last  assignment,  which  is,  in  substance, 
that  the  court  erred  in  not  rendering  Judg- 
ment foreclosing  plaintiffs'  lien  on  the  lots 
in  question  against  defendant  W.  H.  Stark, 
free  from  any  superior  claim  of  said  Stark. 
Appellants'  prc^wsltion  under  this  assign- 
ment is  that,  as  Stark  had  purchased  and 
become  the  owner  of  the  original  purchase- 
money  notes  executed  and  delivered  by  Ed- 
dleman to  the  Harmons  in  part  payment  for 
said  lots,  and  had  thereafter  purchased  said 
lots  from  Eddleman,  and  in  part  payment 
therefor  agreed  to  and  did  assume  the  pay- 
ment of  said  notes  owned  by  him,  said  notes 
became  Stark's  debt,  and  the  lien  upon  the 
pr(q;)erty   which  hadi  existed  by   vlitae  of 
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said  purcbase-money  notes  was  released, 
and  appellants'  deed  of  trust  Uen  is  now  a 
lien  upon  said  lots  freed  from  former  ven- 
dor's lien.  To  this  proposition  we  cannot 
fully  agree.  The  execution,  delivery,  and 
record  of  the  deed  of  trust  of  Eddleman  to 
plaiutifFs  on  the  28th  day  of  September, 
1909,  and  the  15th  day  of  October,  1909, 
respectively,  created  a  lien  upon  E!ddl»- 
man's  equity  of  redemption  in  the  lots  In- 
volved in  this  suit,  and  plaintifts  (ai^I- 
lants),  under  thdr  pleadings  and  the  facts 
proven,  as  shown  by  the  fact  findings  of  the 
trial  court,  were  entitled  to  a  Judgment 
against  Kddleman  as  prayed  for  and  a  fore- 
closure of  their  lien  on  the  property  as 
against  both  Eddleman  and  Stark,  subject, 
however,  to  Stark's  superior  lien  held  by 
him  as  owner  of  the  original  vendor's  lien 
notes  given  by  Eddleman  to  the  Harmons, 
and  by  them  transferred  to  Stark.  Silliman 
v.  Gammage,  55  Tex.  365 ;  McLKmald  v.  MU- 
ler,  90  Tex.  309,  39  S.  W.  89;  Gamble  v. 
Martin,  129  S.  W.  387 ;  Rodgers  v.  Houston, 
60  S.  W.  445;  Avery  v.  Loan  Co.,  62  S.  W. 
793. 

[S]  Stark,  however,  would  have  no  lien  su- 
perior to  the  lien  of  plaintiffs  for  improve- 
ments placed  by  him  on  the  property.  He 
had  constructive  notice  of  plaintiffs'  lien, 
and  therefore  whatever  improvements  he  put 
upon  the  property  were  put  there  at  his  own 
risk,  and  must  go  with  it  Hence,  even  tf 
there  were  proof  of  any  Improvements  made, 
such  proofs  would  not  affect  the  case.  Mc- 
Donald T.  Miller,  90  Tex.  309,  39  S.  W.  89. 

In  support  of  the  foregoing  proposition  we 
dte  the  case  of  Silliman  v.  Uamuutge,  55 
Teix.  866.  In  that  case  it  is  shown  that  one 
Ben  Parker  was  the  owner  of  a  tract  of 
land;  that  on  December  22,  1874,  he  bor- 
rowed $500  from  one  Silliman,  for  which  he 
executed  and  delivered  to  Silliman  his  prom- 
issory note,  payable  to  Silliman  six  months 
after  date.  To  secure  said  note  Parker  mort- 
gaged to  SilUman  his  said  land,  which  mort- 
gage was  promptly  and  properly  recorded. 
In  July,  1876,  one  Longeton  recovered  a 
judgment  against  Parker,  under  which  said 
land  was  sold  as  the  proi>erty  of  Parker. 
At  said  sale  one  Gammage  became  the  pur- 
chaser of  the  land.  On  June  17,  1879,  while 
the  debt  and  mortgage  of  SllUman  were  still 
valid,  sul>6isting  obligations,  Parker,  the 
mortgagor,  sold  the  land  to  Silliman  in  full 
satisfaction  and  discharge  of  the  debt  and 
mortgage  of  Silliman;  the  real  and  true 
value  of  the  land  being,  however,  less  than 
the  amount  due  SUliman.  Silliman  took  this 
conveyance  to  the  land  to  save  the  expense 
of  making  sale  under  the  power  given  in 
said  mortgage  or  through  the  court  Parker 
being  unable  to  pay  more  than  the  land  con- 
veyed, Silliman  sarrendered  his  said  note, 
mortgage,  and  the  balance  of  his  Indebtedness 
over  and  above  the  value  of  the  land  to 
Parker  at  the  time  he  conveyed  the  land  to 
Silliman.    At  the  time  of  ttiis  sale  Parker 


knew  that  Gammage  had  bought  the  land  at 
the  sale  under  Longeton's  Judgment,  but  he 
was  not  consulted  about  the  transaction. 
Gammage  brought  suit  against  Silliman  for 
the  land,  and  upon  the  facts  as  above  stated 
the  trial  court  held  that  the  mortgage  of 
Silliman  was  merged  in  the  deed  of  Parker 
to  him,  and  that  Gammage  had  the  superior 
title  to  the  land,  and  rendered  Judgment  for 
him  for  same.  On  an  apiteal  from  such  judg- 
ment to  the  Supreme  Court  Judge  Gould,  in 
speaking  for  the  court  In  that  case,  says: 

"Id  his  pleadings  the  defendant  [Silliman] 
stated  the  facts,  and  claimed  that  under  them 
he  had  the  better  title  and  right  of  possession, 
but,  in  the  event  the  court  held  otherwise, 
claimed  a  mortgage  lien  for  the  note  and  inter- 
est, asked  that  'said  lien  be  enforced,  and  that 
be  have  judgment  for  said  sum  of  money  against 
said  Ben  Parker,  and  said  land  be  ordered  to  be 
sold,  and  that  said  Ben  Parker  be  cited  to  ap- 
pear in  this  case  and  answer,  etc.,  and  for  ail 
proper  judgment.!  As  we  have  seen,  the  court 
disreganied  this  part  of  the  answer,  holding 
that  the  mortgage  was  merged  in  the  deed,  and 
thereupon  gave  judgment  in  favor  of  Gammage 
for  the  land  sued  for. 

"Counsel  for  appellant  insists  that,  under  the 
facts,  Silliman  had  the  superior  title.  In  this 
state  the  mortgagor  is  regarded  as  the  real  own- 
er, and  until  foreclosure,  entitled  to  the  pos- 
session of  the  mortgaged  premises.  By  the  ex- 
ecution sale  that  ownership,  and  right  of  pos- 
session vested  in  Gammage,  subject  to  SiUiman's 
mortgage.  Wright  v.  Henderson,  12  Tex.  43 ; 
Duty  V.  Graham,  12  Tex.  427  [62  Am.  Dec. 
534] ;  Mann  v.  Falcon,  25  Tex.  271 ;  Buchanan 
V.  Monroe,  22  Tex.  53'?.  A  foreclosure  and  sale 
thereafter  had,  in  a  proceeding  against  Parker, 
without  making  Gammage  a  party,  would  have 
left  Gammage's  title  and  right  of  possession  un- 
impaired. Preston  v.  Breedlove,  45  Tex.  47, 
Morrow  v.  Morgan,  4S  Tex.  304,  and  numerous 
subsequent  cases.  So  the  voluntary  deed  by 
Parker  to  Silliman,  made  without  Gammage's 
conseni;  could  not  affect  bis  title  or  right  of 
possession,  whatever  may  have  been  its  eCtect 
as  between  the  parties  thereto.  As  against  Sil- 
liman, Gammage  continued  to  hold  the  superior 
title  and  right  of  possession,  but  held  subject 
to  whatever  rights  as  mortgagee  yet  remained 
in  Silliman,  if  any. 

"Strictly,  the  mortgage  was  not  merged  in 
the  deed,  as  in  case  where  a  greater  and  less 
estate  meet  in  the  same  person;  for  by  the  ex- 
ecution sale  and  sheriff's  deed  Parker  had  l>een 
divested  of  his  entire  interest,  and  his  deed  to 
Silliman,  although  it  might  as  against  himself 
have  the  same  effect  as  a  loredosure  sale,  con- 
veyed no  greater  estate  in  which  the  mortgage 
could  merge.  But  we  understand  the  court  to 
find  substantially  that  under  the  facts  SiUi- 
man's rights  as  creditor  and  mortgagee  were 
totally  satisfied,  extinguished,  and  lost;  and 
it  is  not  to  be  denied  that  numerous  authori- 
ties, in  cases  strictly  of  merger,  are  supported 
on  reasons  which  seem  equally  applicable  to 
cases  where  the  debt  and  mortgage  iiave  been 
in  any  way  extinguished.  Those  authorities 
hold  that  the  intention  of  the  parties  is  the  con- 
trolling consideration,  and  in'  this  case,  because 
Silliman  had  accepted  the  deed  in  full  satis- 
faction of  his  debt  and  had  surrendered  up  the 
note  and  mortgage,  would  infer  that  he  did  not 
intend  for  any  purpose  to  keep  the  mortgage 
alive.    •    •    * 

"But  there  are  other  authorities  supporting  a 
different  view  of  the  law,  one  which  we  think 
more  consistent  with  the  principles  of  equity, 
and  more  in  accord  with  the  course  of  decision 
in  this  state.  In  the  case  of  Stant<ms  v. 
Thompson,  49  N.  H.  272,  the  authorities  were 
largely  discussed,  and  the  court  say:  'We  think 
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it  may  be  deduced  from  tli«  snthorities  quoted 
that,  when  the  estates  of  the  mortfragee  and 
mortgagor  are  united  in  tlie  former,  he  has  in 
equity  an  election  to  keep  the  mortgage  title  on 
foot,  and  that  whenever  it  is  his  interest,  by 
reason  of  some  intervening  title  or  other  canse, 
that  the  mortgage  should  be  upheld  as  a  sonrce 
of  title,  it  will  not  at  law  be  regarded  as  merg- 
ed. This  is  based  upon  the  presumption,  as 
matter  of  law,  that  the  party  must  have  in- 
tended to  keep  on  foot  his  mortgage  title,  when 
it  was  essential  to  his  security  against  an  iuter- 
vening  title,  or  for  other  purposes  of  security ; 
and  it  is  no  matter  whether  the  parties,  through 
ignorance  of  such  intervening  title  or  through 
inadvertence,  actually  discharged  the  mortgage 
and  canceled  the  note,  and  really  intended  to 
extinguish  them.  Still,  on  its  being  made  to 
appear  that  such  intervening  title  existed,  the 
law  would  presume  conclusively  that  the  mort- 
gagee could  not  have  intended  to  postpone  his 
mortgage  to  the  subsequent  title.'  Tn  a  recent 
treatise  on  mortgages  the  law  is  thus  summed 
up:  'It  may  therefore  be  deduced  from  the  au- 
thorities, as  a  general  rule,  that  when  the  mort- 
gagee acquires  the  equity  of  redemption,  in 
whatever  way,  and  whatever  he  does  with  bis 
mortgage,  he  will  be  regarded  as  holding  the 
legal  and  equitable  titles  separately,  if  his  in- 
terest requires  this  severance.  The  law  pre- 
sumes the  intention  to  be  in  accordance  with 
his  real  interest,  whatever  he  may  at  the  time 
have  seemed  to  intend.'  1  Jones  on  Morte.  | 
873. 

"In  the  case  of  Monroe  v.  Buchanan  [27  Tez. 
246],  where  there  had  been  an  invalid  trust 
sale,  at  which,  however,  the  purchase  money 
had  been  paid  and  the  note  delivered  up,  this 
court  says:  'The  lot  was  still  chargeable  with 
the  debt.  The  lien  upon  it  was  not  extinguish- 
ed, and  equity  required,  if  necessary  that  jus- 
tice might  be  done  all  parties,  that  the  note,  al- 
though lost  or  destroyed,  and  the  mortgage, 
should  be  recognized  as  a  subsisting  and  valid 
charge  upon  the  lot.  It  is  a  familiar  maxim 
that  equity  will  hold  that  as  having  been  done 
whicb  should  have  been  done ;  and  it  is  equally 
true  that,  in  proper  cases  for  its  application, 
the  converse  of  this  proposition  is  as  well  estab- 
Gshed.  and  will  hold  that  which  should  not  have 
been  done  as  still  unperformed.' 

"A.  class  of  cases  involving  the  same  princi- 
ple, that,  to  prevent  injustice,  equity  will  keep 
alive  a  debt,  mortgage,  or  judgment,  although 
in  law  it  may  have  been  satisfied  and  the  parties 
at  the  time  so  intended,  is  where  there  have 
been  sales  luder  decrees  foreclosing  liens,  with- 
out making  a  subsequent  vendee  or  mortgagee 
a  party.  This  court  has  uniformly  intimated 
its  opinion  that  the  purchaser,  though  he  be 
himself  the  mortgagee  or  lienholder,  might  stili, 
in  a  proceeding  with  proper  parties,  have  the 
premises  resold,  and  the  first  sale  and  the  satis- 
faction of  the  debt  thereby  being  set  aside  or 
disregarded ;  the  object  being  that  equity  might 
still  be  done  between  all  parties.  JPitman  v. 
Henry,  50  Tex.  364,  365;  Carter  v.  Attoway, 
46  Tex.  Ill ;  Jemison  v.  Halbert,  47  Tex.  180. 
To  the  same  effect  are  Besser  v.  Hawthorn,  3 
Or.  131,  and  Hollister  v.  Dillon.  4  Ohio  St  187. 
In  the  latter  case  the  mortgagee  had  obtained 
judgment  for  his  debt  without  subjecting  the 
land,  and  at  an  execution  sale  under  that  judg- 
ment became  himself  the  purchaser.  In  con- 
sequence of  intervening  rights,  no  title  passed 
by  this  sale;  but  the  court  denied  that  such  a 
■ale  conld  operate  a  payment  of  the  debt  for 
the  benefit  of  those  who  had  purchased  subject 
to  the  mortgage.  It  says:  'Such  a  sale  of 
mortgaged  proi)erty  to  the  mortgagee  cannot 
operate  to  deprive  him  of  rights  existing  ante- 
rior to  and  independent  of  the  judgment ;  that. 
If  such  a  mistake  does  not,  on  the  one  hand, 
lay  a  foundation  for  equitable  relief,  it  does 
not,  on  the  other,  give  any  advantage  to  the 
debtor,  when  set  up  as  a  defense  in  a  suit 


brought  upon  the  mortgage,  over  which  a  court 
of  equity  has  unquestioned  jurisdiction.' 

"The  case  of  Jemison  v.  Ilalbert  is  one  much 
in  point,  and  fully  supports  the  conclusion  that 
the  court  erred  in  holding  the  mortgage  extin- 
guished as  to  Oammage.  See,  also,  Robinson 
v.  McWhirter,  52  Tex.  201. 

"In  the  present  case  SilUmau  acted  in  igno- 
rance of  the  existence  of  Gammage's  title,  and 
therefore  labored  under  a  mistake  of  fact,  and, 
notwithstanding  he  for  some  purposes  had  con- 
structive notice,  our  opinion  is  that  equity 
would  give  him  relief.  For  the  purpose  of  pro- 
tecting Silliman  against  the  intervening  claim 
of  Gammage,  the  court  should  have  tretUed  the 
mortgage  as  in  force." 

We  think  from  what  has  been  said  and 
from  the  authorities  cited  It  is  dear,  with- 
out further  discussion,  that  had  Stark  kept 
the  notes  executed  by  Elddleman  In  part  pay- 
ment for  the  property,  he  would  have  had  a 
lien  thereon,  superior  to  the  lien  asserted  by 
plaintiffs,  to  the  amount  due  on  said  notes, 
and  that  by  his  purchase  of  the  land  from 
Bddleman  and  the  surrender  of  sold  notes 
he  did  not  lose  his  equity  in  the  property. 

[4]  We  also  think  It  dear  that,  as  Eddie- 
man  held  the  legal  title  to  the  proi)erty  at 
the  time  he  executed  and  deUvered  to  plain- 
tiffs (appellants)  the  note  sued  upon  and  the 
deed  of  trust  on  the  property,  he  created  a 
lien  In  favor  of  plaintiffs  which  could  not  be 
and  which  was  not  destroyed  by  a  sale  made 
by  Eddleman  to  Stark  In  consideration  of 
Stark's  assuming  to  pay  said  original  ven- 
dor's lien  notes  held  and  owned  by  him,  and 
that  said  lien  should  be  foreclosed  as  prayed 
for,  to  be  secondary,  however,  to  the  Hen  of 
appellee  Stark.  In  every  Judldal  Investlga- 
tlcm  the  discovery  of  truth  and  Justice  should 
be  the  aim  and  desire  of  the  court,  and  if 
this  discovery  Is  made,  the  paramount  ef- 
fort of  the  court  should  be  to  see  that  Jus- 
tice Is  done  to  all  parties  to  the  suit. 

After  a  most  careful  examination  of  the 
record  and  the  law  applicable  to  this  case, 
we  have  reached  the  conclusion  that  the 
Judgment  of  the  trial  court  should  be  re- 
versed, and  that  Judgment  should  be  here 
rendered  for  appellants  against  J.  P.  Eddle- 
man for  the  sum  of  $1,245,  with  Interest 
thereon  from  the  19th  day  of  January,  1913, 
at  the  rate  of  10  per  cent  per  annum  xmtll 
paid,  and  for  10  i)er  cent,  upon  the  amount 
above  adjudged  as  attorneys"  fees,  and  for  a 
foreclosure  of  their  lien  upon  the  property  In 
question  against  both  the  appellees,  Eddle- 
man and  Stark,  and  for  all  costs  of  suit  in- 
curred by  them,  and  that  Judgment  should  be 
here  rendered  for  appellee  W.  H.  Staik 
against  J.  P.  EJddleman  for  the  sum  of  $3,- 
200,  the  aggregate  sum  of  the  Tendm's  lien 
notes  held  and  owned  by  him,  dated  March 
22,  1909,  with  10  per  cent,  interest  per  an- 
num thereon  from  the  22d  day  of  March, 
1909,  until  paid,  and  for  10  per  cent,  upon  the 
amount  so  adjudged  as  attorneys'  fees,  and 
for  a  foredosure  of  his  said  lien  on  said 
property,  and  that  appellants  and  appellee 
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Stark  may  have  an  order  for  the  sale  of  the 
property  inrolved  In  this  suit,  and  that,  if 
said  property  be  sold  under  such  order,  the 
proceeds  of  such  sale  shall  be  applied :  First, 
to  the  payment  of  the  amount  due  to  Stark 
upon  the  Judgment  here  rendered ;  and,  sec- 
ond, tf  there  remains  any  balance  of  said 
proceeds,  the  Judgment  here  rendered  for 
plaintiffs  shall  be  paid,  and  any  balance  re- 
maining after  making  such  payments  shall 
be  paid  over  to  Stark.  Having  reached  sudh 
conclusion,  the  Judgment  of  the  trial  court 
is  reversed,  and  Judgment  la  here  rendered 
in  accordance  with  such  conclusiona 
Reversed  and  rendered. 


QUANAH,  A.  &  P.  RY.  CO.  v.  OOLUER  et  al. 
(No.  816.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  19,  1915.     Rehearing  Denied 

Oct.  9,  1915.) 

1.  Cabbosbs  <e=s>230  —  Cabbiaoe  of  Live 
Stock  —  Delay  in  Tbanspobtation  —  In- 
stbuctions. 

In  an  action  for  delay  in  the  interstate 
transportation  of  live  stock,  whereby  the  ship- 
ment had  to  be  diverted  to  a  point  within  the 
state,  it  was  not  error  to  refuse  an  instruction 
for  defendant,  if  a  connecting  carrier  failed  to 
run  a  special  train  from  the  point  of  connec- 
tion to  destination,  where  such  ctlrrier  owed  no 
duty  to  do  BO. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  961,  962;    Dec.  Dig.  iS=»230.] 

2.  Appeal  and  Ebbob  ®=9930— Asbionicent 
of  ebbobh-issuks  not  requested. 

In  an  action  for  delay  in  transportation  of 
a  stock  shipment,  whereby  it  became  necessary 
to  divert  it  to  another  market,  an  assignment 
of  error  that  the  verdict  was  insufficient  to  sup- 
port a  judgment  for  plaintiff  in  failing  to  find 
the  weight  of  the  cattle  when  sold  and  their 
market  value  at  that  time,  or  what  they  sold 
for,  will  be  overruled,  where  the  issue  was  not 
requested  and  the  market  value  of  the  cattle 
was  sufficiently  proven,  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1985,  providing  that 
upon  appeal  an  issue  not  submitted  and  not 
requested  by  a  party  to  the  cause  shall  be  deem- 
ed as  found  by  the  court  in  such  manner  as  to 
support  the  judgment,  provided  there  be  evi- 
dence to  sustain  such  a  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3756-3761 ;  Dec.  D4g.  «=> 
930.] 

Appeal  from  District  Court,  Motley  Coun- 
ty; J.  A.  P.  Dickson,  Judge. 

Action  by  R,  L.  Collier  and  another  against 
the  Quanab,  Acme  &  Padflc  Railway  Com- 
pany. Judgment  for  plaintiffs',  and  defend- 
ant appeals.    AfBrmed. 

D.  E.  Decker,  of  Qnanah,  and  G.  B.  Ham- 
ilton, of  Matador,  for  appellant.  T.  T.  Boul- 
dln,  of  Matador,  and  C.  D.  Russell,  of  Plain- 
view,  for  ai^ellees. 

HENDRICECS,  J.  Collier  and  Chalk,  the 
appellees,  as  owners  of  eleven  car  loads  of 
cattle,  sued  the  appellant,  the  Quanah,  Acme 
&  Pacific  Railway  Company,  for  damages  to 
the  cattle,  alleging  a  contract  of  shipment 


with  appellant  from  Roaring  Springs,  Tez., 
to  Kansas  caty.  Mo.,  with  the  privilege  ot 
the  Oklahoma  City  market  They  aver  that 
they  delivered  the  345  head  of  cattle  to  de- 
fendants at  its  stock  pens  at  8  o'clock,  Au- 
gust 12,  1913,  according  to  an  agreement 
with  the  carrier,  for  the  purpose  of  shipment, 
and  that  defendant  detained  said  cattle  at 
Roaring  Springs  until  2  o'clock  of  that  date, 
at  least  five  hours  longer  than  they  should 
have  been  detained,  and  that  by  reason  of 
such  delay  the  defendant  failed  to  make  con- 
nection at  Quanah  with  the  St.  Louis  & 
San  Francisco  cattle  train,  over  which  road 
said  cattle  were  to  be  carried  to  Oklahoma 
CMty ;  that  on  account  of  its  failure  to  make 
such  connection,  and  on  account  of  the  fact 
that  the  cattle  would  have  to  be  held  at 
Quanah  practically  24  hours,  without  feed 
or  water,  before,  the  transportation  from 
Quanah  could  be  continued,  the  said  cattle 
were  shipped  to  Ft.  Worth  over  the  Ft 
Worth  &  Denver  City  Railway  Company  at 
the  request  of  the  defendant ;  that  by  reason 
of  the  defendant's  negligence  said  cattle 
had  to  be  carried  to  Ft.  Worth  and  could  not 
reach  there  in  time  for  market  on  August 
13th,  but  were  sold  on  that  market  August 
14th — suing  for  the  difference  in  the  Okla- 
homa City  and  Ft  Worth  markets,  for  the 
shrinkage,  also  damages  for  marketable  ap- 
pearance of  the  cattle. 

The  jury,  upon  submission  of  special  Is- 
sues', found  that  It  was  agreed  that  the  cattle 
should  be  penned  for  shipment  not  later  than 
8  o'clock  a.  m.  (presumably  the  12th  of  Au- 
gust, 1913) ;  that  the  owners  yarded  the  cat- 
tle at  Roaring  Springs  by  7  a.  m.,  and  that 
the  same  were  not  loaded  on  the  cars  for 
shipment  until  2  p.  m.;  that  said  train  left 
Roaring  Springs  for  Quanah  about  3  p.  m., 
arriving  at  the  latter  station  npon  the  Ft 
Worth  &  Denver  about  8  p.  m.  of  the  same 
day;  and  found  that  the  shipment  was  di- 
verted to  the  Ft  Worth  &  Denver  City  Rail- 
way Company  at  Quanah  for  transportation 
to  Ft.  Worth,  on  account  of  the  failure  of  the 
defendant  to  make  connection  with  the 
Frisco  at  that  point  for  Oklahoma  dty; 
al&o  found  that  the  agent  of  appellant  at 
Roaring  Springs  informed  the  shippers  that 
it  would  be  necessary  to  pen  the  cattle  at 
8  a.  m.  in  order  to  make  said  connection,  and 
that  the  railroad  company  failed  to  furnish 
the  cars  for  the  purpose  indicated.  The 
jury  fotmd  the  market  price  of  the  cattle  on 
the  Oklahoma  City  market.  August  13th  at 
$5.25  per  hundredweight  and  tliat  the  mar- 
ket price  of  the  same  upon  the  same  date  at 
Wt.  Worth  was  about  $5  per  hundredweight ; 
that  the  loss  of  the  cattle  by  reason  of  the 
delay  was  about  18  pounds  per  head,  and 
that  the  loss  of  the  marketable  appearance 
of  said  cattle  by  reasoi)  of  the  delay  was  25 
cents  per  hundredweight  The  court  found 
in  bis  judgment  $595.35  damages  on  account 
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of  the  marketable  appearance  (26  cents  per 
hundredweight  of  the  cattle),  and  also  found 
the  same  amount  difference  in  the  market 
value,  and  further  fonnd  the  sum  of  ^26 
for  loss  of  weight,  aggregating  |1,516.70 
recovered  against  the  appellant. 

[1]  The  appellant  railway  company.  In 
Tarious  phases,  aaslgns,  and  undertakes  to 
show  in  its  brief,  that  the  appellees  were 
seeking  to  recover  against  the  Quanah,  Acme 
&  Padflc  Railroad,  the  initial  carrier.  In  an 
Interstate  shipment,  for  negligence  of  the  St 
LiOuUi  &  San  Francisco  and  the  Ft.  Worth  & 
Denver  City  Railroads,  and,  though  initi- 
ated as  an  Interstate  eblpment,  but  having 
been  converted  into  a  state  shipment,  the  ap- 
pellant was  not  liable,  except  for  damages 
upon  its  own  line. 

Appellant  has  a  misconception,  as  we  view 
this  record,  of  appellees'  cause  of  action. 
The  railway  company  made  a  contract  to 
Bblp  these  cattle  to  Kansas  City,  with  the 
privilege  of  the  Oklahoma  City  market. 
There  is  no  dispute  but  what  It  failed  to  fur- 
nish the  can  at  the  proper  time  for  the  pur- 
pose of  transporting  these  cattle  from  Roar- 
ing Springs,  Tex.,  so  as  to  meet  the  St.  Louis 
&  San  Franslsco  train  at  Quanah,  for  the 
continued  transportation  of  the  cattle  to 
Oklahoma  City.  The  general  manager  of  the 
Quanah,  Acme  &  Pacific  Railway  Company 
accompanied  this  shipment  from  Roaring 
Springs  to  Quanah.  Before  arrival  there, 
by  telegram,  he  attempted  to  get  the  Frisco 
management  to  hold  its  Oklahoma  City 
freight  train,  but  his'  efforts  were  unavailing. 
l%ere  were  no  facilities  at  Quanah  to  feed 
and  water  the  11  car  loads  of  cattle,  and  they 
would  have  to  have  been  held  at  that  station 
about  24  hours  for  another  train  for  the  pur- 
pose of  continuing  the  original  plan  of  ship- 
ment. The  owners  of  the  cattle  testified  that 
at  the  solicitation  of  Mr.  McCray,  the  gen- 
eral manager,  the  cattle  were  diverted  to 
Pt  Worth,  over  the  Ft  Worth  &  Denver 
City  Railroad,  which  made  a  run  of  a  little 
over  14  hours  fr<Hn  Quanah  to  Ft  Worth, 
about  which  no  complaint  Is  made,  nor  could 
be  made;  the  cattle  arriving,  however,  at 
that  destination  too  late  on  August  18th  for 
the  market  of  that  day.  The  cattle  were 
held  over  until  the  next  day  and  sold  for 
(4.75  per  bondredweigbt  Appellant  says, 
in  one  proposition: 

"The  theory  of  appellees'  counsel,  which  the- 
ory was  followed  by  the  coart,  is  that  the  initial 
carrier,  Quanah,  Acme  &  Pacific  Railway  Com- 
pany, having  made  an  interstate  shipping  con- 
tract, is  responsible  for  the  negUgent  acts  of 
tlie  Frisco  Railway  Company  in  not  running  a 
train  out  of  Quanah  on  arrival  of  the  Quanah, 
Acme  &  Pacific  train ;  that  the  appellant  is  re- 
sponsible for  the  noeUgence  of  the  Denver  in 
act  making  the  market  at  Ft.  Worth  on  the 
13th  of  August,  on  the  theorv  that  a  carrier 
cannot  limit  its  liability  to  its  own  line  In 
domestic  or  Intrastate  shipment" 

Whatever  theory  the  trial  court  may  have 
applied,  however,  the  case  pleaded,  made  by 
179  S.W,^ 


the  evidence,  and  as  found  by  the  Jury  re- 
sponding to  the  special  Issues,  constitutes  a 
contract  and  a  duty  to  ship  certain  cattle 
to  certain  markets  outside  the  state,  and  en 
account  of  the  fault  of  the  carrier  making 
the  contract  and  originating  the  shipment 
the  transportation  to  those  markets  was 
abandoned,  and  the  cattle  were  shipped  to  a 
different  market  inside  the  state,  with  cer- 
tain resultant  damages,  ensuing,  practically 
without  contradiction,  as  the  proximate  re- 
sult of  the  acts  and  omissions  of  said  carrier. 
The  failure  of  the  Frisco,  or  the  Denver,  Is 
not  In  the  case.  The  former  road,  by  any 
stretch,  is  not  a  relevant  factor;  and  the 
latter  road  is  not  found  to  be  negligent  In 
a  statement  following  Its  proposition  under 
the  tenth  assignment  appellant  does  say : 

"There  was  evidence  that  the  Denver  was 
negligent  in  not  making  the  Ft.  Worth  market 
on  August  13th" 

— ^without  informing  us  of  the  substance  of 
such  evidence.  All  that  we  can  find  in  this 
record  upon  such  a  question  is  that  one  of 
the  owners  of  the  cattle  said  that  the  run 
from  Quanah  to  Ft  Worth  on  the  Ft  Worth 
&  Denver  was  from  12  to  16  hours,  which,  in 
connection  with  the  testimony  most  favorable 
to  appellant  as  to  when  the  train  on  the 
Denver  left  Quanah,  the  Denver  road  made 
the  run  in  a  little  more  than  14  hours. 

There  are  several  academic  propositions 
propounded  and  urged,  involving  the  Car- 
mack  amendment  (Act  June  29,  1906,  c.  3591, 
S  7,  pars.  11, 12,  34  Stat  593  [U.  S.  Comp.  St 
1913,  S  S592]),  and  whether  the  several  lia- 
bility contracts  of  the  Denver  and  the  Quan- 
ah, Acme  &  Pacific  affect  certain  questions, 
which,  as  applied  to  the  contract  made  to 
ship  these  cattle  to  Oklahoma  City,  the  duty 
imposed,  the  violation  of  same,  and  the  dam- 
ages fiowlng  therefrom,  as  exhibited  in  tills 
record,  are  almost  unnecessary  to  discuss. 
For  example:  The  appellant  requests  the 
submission  of  an  Issue : 

"If  the  Frisco  had  received  the  cattle  of  plain- 
tiff at  Quanah,  at  the  time  they  arrived  there 
over  defendant's  line,  and  [had]  transported 
them  with  reasonable  care  and  dispatch,  would 
said  cattle  have  reached  Oklahoma  City  in  time 
for  the  market  there  on  August  13,  1913?" 

The  record  is  as  certain  as  a  question  of 
this  kind  could  be  made  so  that  if  the  initial 
carrier,  the  appellant  had  furnished  the  cars 
and  transported  the  cattle  as  it  should  have 
done,  the  train  would  have  reached  Quanah 
In  ample  time  to  have  connected  with  the 
Frisco,  to  have  reached  the  Oklahoma  City 
market  on  that  date. 

Again,  it  was  requested: 

"If  you  find  that  it  was  the  negligence  of  the 
Frisco  Railway  Company,  in  its  failure  to  run 
a  train  from  Quanah  to  Oklahoma  City  and 
transport  plaintiS's  cattle  after  the  same  ar- 
rived at  Quanah,  which  was  the  proximate 
cause  of  the  injury  and  damage  to  plaintiffs, 
then  you  will  return  a  verdict  for  defendant 

What  the  Frisco  failed  to  do,  when  no  duty 
whatever  is  shown  that  it  should  have  made 
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np  a  special  train,  after  appellant  had  failed 
to  make  tbe  connection,  is  wholly  Immaterial. 

There  are  a  number  of  objections  to  the 
charge  of  the  court,  without  any  exceptions, 
which  we  will  not  consider. 

[2]  The  appellant's  nineteenth  asslgnmoit 
of  error  (not  in  its  motion  for  new  trial)  com- 
plains that: 

"The  verdict  of  the  jury,  having  failed  to  find 
the  weight  of  the  cattle  on  the  day  sold,  and 
the  market  value  of  the  same  on  the  day  sold, 
or  what  they  sold  for,  is  not  sufficient  upon 
which  a  judgment  for  plaintiff  can  l>e  rendered 
for  any  sum." 

This  matter  should  have  been  called  to  the 
attention  of  the  lower  court  However,  the 
appellee  accompanying  the  cattle  testified: 

"I  do  know  the  market  value  of  that  class  of 
cnttlc  on  the  Ft.  Worth  market  on  August  13, 
1913.  It  was  a  good  strong  5  cents  the  day 
I  got  there,  and  there  was  very  little  difference 
in  that  day's  market  and  the  next  day.  The 
market  was  pretty  steady  along  about  that  time. 
These  cattle,  the  day  they  got  on  the  market, 
brought  $4.75  and  they  brought  all  they  could 
bring  on  that  day,"  etc. 

The  market  of  the  14th  with  reference  to  the 
particular  cattle  was  sufficiently  proven.  St. 
Louis,  Iron  Mountain  &  South.  By.  Co.  v. 
Kogers,  49  Tex.  Civ.  App.  309,  108  S.  W. 
1027,  writ  of  error  refused ;  Beeves  v.  Texas 
&  Padflc  Railway  Co.,  11  Tex.  Civ.  Aw>.  514, 
32  S.  W.  920.  It  U  true  the  Jury  did  not 
find  spedflcally  the  umrket  of  tliat  day,  and 
found  the  market  of  the  day  previous,  which, 
as  comi>ared  to  the  Oklahoma  City  market  of 
the  same  day,  was  25  cents  per  hundred.  Un- 
der article  1985,  Vemon's  Sayles'  Civil  Stat- 
utes: 

"Upon  appeal  or  writ  of  error,  an  issue  not 
submitted,  and  not  requested  by  a  party  to  the 
cause,  shall  be  deemed  as  found  by  the  court  in 
such  manner  as  to  support  the  judgment,  pro- 
vided there  be  evidence  to  sustain  such  a  find- 
ing." 

The  pleading  embraces  the  issue  not  specif- 
ically found,  and  the  evidence  supports  it 
A  careful  reading  of  the  Judgment  and  of 
the  manner  in  which  the  trial  court  finds 
the  amounts  makes  it  clear  that,  as  to  a  part 
of  his  judgment,  he  bases  it  upon  the  findings 
of  the  Jury.  As  to  the  Judgment  for  the  dif- 
ference of  the  market  value  in  the  cattle,  as 
to  the  two  markets,  the  court's  language  is 
ambiguous.  Whether  the  difference  in  the 
market  value,  $593.35,  as  found  by  the  court, 
was  based  upon  the  specific  findings  of  the 
Jury,  is  not  at  all  clear,  unless  you  would  say 
that  he  found  that  difference  25  cents,  the 
same  as  the  Jury,  would  show  that  inten- 
tion. Appellant,  however,  did  not  plead  more 
than  the  25  cents  difference  in  market  value, 
but  specifically  alleged  that  amount,  and 
consequently  the  court  could  not  have  found 
more.  This  statute  reads  that  upon  appeal 
an  issue  not  submitted  and  not  requested 
shall  be  deemed  as  found  in  such  a  manner 
as  to  supiK>rt  the  Judgment,  if  there  be  evi- 
dence for  that  purpose.  Such  an  issue  was 
not  requested,  and  upon  the  command  of  the 


statute   the   assignment  is  overmled.     We 
think  the  Judgment  of  ttie  trial  court  should 
be  atfirmed. 
Affirmed. 


CALVERT  v>  STATE.    (No.  3654) 

(Court  of  Criminal  Appeals  of  Texas.    June  25, 

1915.    Rehearing  Denied  Oct  13,  1915.) 

Cbiminal  Law  «=>1000— Apfevai/— Statbicbnt 

OF  Facts. 

Where  there  is  neither  a  statement  of  facts 
nor  any  bill  of  exceptions,  nothing  is  presented 
which  the  Court  of  Criminal  Appeals  can  re- 
view. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2653,  2789,  2803-2822, 
2825-2827,  2927,  2^,  2948,  3204;  Dec.  Dig. 
<S=»1090.] 

Appeal  from  IfcLennan  County  Court: 
Geo.  N.  Denton,  Judge. 

Doc  Calvert  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

Elbert  Pearce,  of  Waco,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  unlawfully  carrying  a  pistol  and 
fined  $100. 

There  is  neither  a  statement  of  facts  nor 
any  bill  of  exceptions.  Nothing  is  presented 
wllich  we  can  review. 

Tile  Judgment  is  affirmed. 


THOMPSON  V.  STATE.     (No.  8624.) 

(C!ourt  of  Criminal  Apppals  of  Texas.     Jtma 

16,  1916.     Behearing  Denied  Oct 

13,  1915.) 

DiSORDEBLT  HOUSB  «=sl7— CONVICTION— StTT- 

FiciENCT  OF  Evidence. 

Evidence  in  a  prosecution  for  unlawfully 
keeping  and  being  concerned  in  keeping  a 
bawdyhonse  held  sufiicient  to  support  a  convic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Ont  Dig.  §§  26-29;   Dec.  Dig.  <8=»17.] 

Appeal  from  Harris  County  Court  at  Law ; 
C.  C.  Wren,  Judge. 

Mrs.  Jennie  Thompson  was  convicted  of 
unlawfully  keeping  and  being  concerned  in 
keeping  a  bawdyhonse,  and  slie  appeals. 
Affirmed. 

Heidiugsfelders,  of  Houston,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPEB,  J.  An  information  was  filed 
against  appellant  in  which  she  was  charg- 
ed in  two  counts  with  unlawfally  keeping  and 
being  concerned  in  keeping  a  bawdyhouse, 
a  house  where  prostitutes  were  permitted 
to  resort  and  reside,  and  with  keeping  a  dis- 
orderly house,  the  same  being  a  place  where 
men  and  women  met  by  mutual  appointment 
for  the  purpose  of  sexual  intercourse.  A 
jury   was   waived,  and   the  court  adjudged 


^=3For  ether  cases  aee  same  topic  and  K£Y-NUMBliH  In  all  Ker-Numb«r«l  DIsbbU  and  Ind«XM 

Google 


Digitized  by ' 


>8' 


TezJ 


OELO  ▼.  STATE 


99 


her  guilty;  lier  pnnishment  being  assessed 
at  a  fine  of  $200  and  20  days'  imprisonment 
in  the  county  Jail. 

The  sole  ground  relied  on  is  that  the  evi- 
dence does  not  support  the  conviction. 

Mrs.  A.  B.  Crook  testified  she  lived  near 
appellant;  that  she  had  seen  men  and  women 
go  to  this  house  a  number  of  times;  that 
they  would  not  go  together,  but  she  would 
see  men  go,  and  in  a  short  time  a  lady  would 
go ;  they  would  remain  an  hour  or  hour  and 
a  half,  when  she  noticed;  that  this  happen* 
ed  most  of  the  time  in  the  afternoon,  but  at 
other  times  about  dark.  She  did  not  know 
the  purpose  of  the  men  and  women,  and  did 
not  know  the  reputation  of  the  house. 

Mrs.  Schaeffer  testified  also  she  lived  near 
aiqpeUant ;  that  she  had  seen  men  and  women 
go  to  the  house,  and  h&d  seen  men  leave  the 
house  as  late  as  11  or  12  o'clock  at  night; 
that  the  house  had  a  bad  reputation. 

Mrs.  Sanderson  testified  she  had  seen  men 
and  women  go  to  this  house  at  different  times 
during  the  day;  did  not  know  the  reputa- 
tion of  the  house,  but  she  was  a  "little  sus- 
picious." 

Mr.  Cpooker  testified  he  raided  appellant's 
house  on  the  night  of  the  27th  of  last  June ; 
it  was  between  1  and  2  o'clock  at  night; 
that  he  found  C.  H.  Collins  In  bed  in  the 
front  room,  undressed ;  that  Miss  Davis  was 
nndressed,  and  in  her  nightgown,  in  the  room 
with  Collins,  when  he  peeped  in  the  house, 
but  when  he  got  in  the  house  appellant  and 
Miss  Davis  were  In  another  room.  He  arrest- 
ed all  three  of  them. 

Officer  Gallney  testified  he  was  with  Mr. 
Crooker  when  they  made  a  raid  on  the  house. 
He  also  says  that  Collins  was  undressed  and 
in  bed,  and  the  two  women  in  their  night- 
clothes. 

Appellant  testified  that  ColUns  and  Miss 
Davis  came  to  her  house  that  night;  that 
she  knew  Collins  well,  but  did  not  know 
Miss  Davis;  that  Collins  introduced  Miss 
Davis  as  his  wife;  that  Collins  complained 
of  not  feeling  well,  and  asked  permission  to 
lay  down,  and  she  granted  It  to  him,  and  he 
went  into  the  front  room.  She  says  Miss 
Davis  did  not  go  into  the  front  room,  but, 
having  torn  her  dress,  she  took  it  off  and 
was  mending  it  when  the  ofilcers  came,  hav- 
ing put  on  an  apron.  She  testified  she  had 
ran  a  rooming  and  boarding  house  in  Hous- 
ton for  a  number  of  years ;  that  she  had  one 
gentleman  as  a  roomer,  who  came  in  late  at 
night  and  left  early  in  the  morning;  that 
she  also  had  two  ladles  rooming  with  her. 
She  denies  that  anything  improper  occurred 
in  her  rooming  house.  She  says  she  was 
looking  for  her  husband  that  night  Is  the 
reason  she  was  up  at  that  hour  of  the  night. 

Miss  Davis  testified  that  she  did  not  go 
in  the  room  where  Collins  was  undressed  on 
the  bed;    says  she  went  there  with  Collins 


after  having  been  out  taking  supper  with 
him,  as  Collins  expressed  a  desire  to  go  to 
Mrs.  Thompson's  house.  She  denies  any- 
thing Improper  taking  place,  and  denies  be- 
ing in  her  gown,  as  testified  to  by  the  of- 
ficers. She  also  denies  that  Collins  intro- 
duced her  to  Mrs.  Thompson  as  his  wife. 

It  Is  true  that  only  one  witness  testifies 
that  the  reputation  of  the  house  was  bad, 
but  several  testify  to  seeing  men  and  women 
visit  there  frequently,  remaining  a  short 
time,  leaving  separately.  One  officer  testi- 
fies positively  to  finding  Collins  and  Miss 
Davis  in  the  same  room,  both  being  undress- 
ed, one  being  in  bed,  the  other  being  in  the 
room  in  her  nightgown.  Mrs.  Thompson  and 
Miss  Davis  cross  each  other  about  Collins 
introducing  her  as  his  wife.  The  trial  court 
heard  and  saw  the  witnesses,  and  heard  them 
testify,  and  if,  as  a  matter  of  fact,  be  found 
as  true  that  Miss  Davis  and  Collins  were  in 
the  same  room,  both  being  nndressed,  the 
other  facts  and  circumstances  would  au- 
thorize him  to  find  the  purpose  they  bad 
gone  to  this  house  that  night  Others  are 
seen  going  there,  and  we  cannot  say  that  the 
evidence  would  not  authorize  him  to  find  that 
this  was  a  house  where  men  and  women 
would  meet  for  the  purpose  of  sexual  Inter- 
course. 

The  Judgment  is  affirmed. 


CELO  V.  STATE.    (No.  3622.) 

(Court  of  Criminal  Appeals  of  Texas. .  June  16, 

1915.     Behearing  Denied   Oct.   13,   1915.) 

CatMiNAi,  Law  <e=>1099— Appkai/— Bili,b  or 

Exception— MisoKiCEANOB. 

After  conviction  for  unlawfully  carrying 
a  pistol,  wbicb  is  a  misdemeanor,  a  statement 
of  facts  not  filed  until  81  days  after  adjourn- 
ment of  the  county  court  will  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gi  2866-2880;  Dec.  Dig.  <S=s> 
1099.] 

Appeal  from  Harris  County  Court  at  Law; 
C.  O.  Wren,  Judge. 

George  Celo  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

A.  D.  Austin,  of  Houston,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  prosecutes 
this  appeal. 

The  term  of  court  at  which  he  was  tried 
adjourned  October  31,  1914.  No  bUls  of  ex- 
ception are  In  the  record,  and  the  statement 
of  facts  shows  to  not  have  been  approved  nor 
filed  until  January  20,  1915—81  days  after 
court  adjourned.  This  being  a  misdemeanor, 
the  state's  motion  to  strike  out  the  statement 
of  facts  Is  sustained. 

The  Judgment  is  affirmed. 
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NYB  T.  STATa     (No.  8620.) 

(Oonrt  of  Criminal  Appeals  of  Texas.    June  10, 

1916.     Rehearing  Denied  Oct.  13.  1915. 

Dissenting  Opinion,  Oct  14,  ldl6.) 

1.  FOBNIOAXION  «=9  —  BTIDENCB  —  PSOSKOU- 
IIO». 

In  a  prosecution  for  fornication,  evidence 
held  insufficient  to  show  accused's  common-law 
marriage  to  the  woman. 

[EJd.  Note.— For  other  case*,  see  Fornication, 
Cent  Dig.  {  7;    Dec  Dig.  iS=30.] 

2.  Mabbiaob  «=>13— Coukon-Law  Mabbiagk 
— Vauditt. 

A  real  common-law  marriage,  properly 
agreed  to  by  both  parties  and  consummated  by 
both,  is  a  valid  and  legal  marriage. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  |  4;    Dec.  Dig.  <8s»13.] 

3.  Marriage  $=>47— GoimoN-IiAW  Mabbiaob 
— KviDENCE— Acts  of  Accused. 

In  determining  whether  the  parties  consum- 
mated a  valid  common-law  marriage,  the  acts 
of  the  man  in  celebrating  a  ceremonial  mar- 
riage with  another,  without  divorce,  are  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  §  75;   Dec.  Dig.  <8=5>47.] 

Davidson,  J.,  dissenting. 

Appeal  from  Harris  County  Court,  at  Law; 
C,  O.  Wren,  Judge. 

J.  Nye  was  convicted  of  fornication,  and 
be  appeals.    Affirmed. 

A.  B.  Wilson,  of  Houston,  tor  appeUant 
C.  a  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PKBNDEJBGAST,  P.  J,  Appellant  wag 
prosecuted  and  convicted  of  fornication.  He 
waived  a  jury,  and  tried  his  case  before  the 
judge,  who  found  him  guilty  and  assessed  a 
$250  fine  as  his  punishment 

[1]  The  woman  with  whom  he  1b  charged 
to  have  committed  this  ofTense  was  Kittle 
Dnsby.  On  her  direct  examination  she  tea- 
tifled: 

"My  name  is  Kittle  Ensby.  I  have  lived  in 
Houston  two  years.  I  came  here  in  January, 
1913.  I  came  by  myself.  Since  I  came  here 
I  have  been  working  at  Levy  Bros.'  dry  goods 
store.  After  I  came  here  I  lived  with  Mr. 
Nye,  the  defendant  I  first  began  living  with 
him  along  about  May,  1911,  and  I  began  to 
live  with  nim  in  Houston  after  1  came  here  in 
1918.  I  do  not  know  just  the  exact  date  to 
which  I  continued  to  live  with  him ;  but  it 
was  up  to  about  a  month  ago,  some  time  in 
February,  1915.  During  the  time  I  lived  with 
the  defendant  in  Houston,  our  room  was  at  Mr. 
Lieder's  residence.  We  had  the  samo  room 
there,  occupied  it  and  slept  together  there.  Be 
had  carnal  intercourse  with  me  during  the  time 
I  lived  with  him  here  in  Houston.  I  am  not 
a  married  woman.  I  know  about  the  defend- 
ant marrying  recently.  It  has  been  about  two 
weeks  ago  that  he  married ;  I  am  not  positive 
of  the  exact  date.  I  do  not  know  where  he 
and  his  wife  are  now  living." 

This  is  the  whole  of  her  testimony  on  di- 
rect examination.  Appellant's  defense,  as 
we  understand  it,  was  that  this  woman  was 
his  common-law  wife,  and  therefore  his  co- 
habiting and   carnal  Intercourse  with   her 


would  not  make  him  guilty  of  fomlcatloii. 
After  Kittle  Ensby  had  so  testified  on  direct 
examination,  she  was  cross-examined,  then, 
after  that  was  concluded,  ledirectly  examin- 
ed, and  this  occurred  back  and  forth  sev- 
eral times.  The  trend  of  these  examinations 
might  tend  to  show  some  facts  Indicating  a 
common-law  marriage  between  these  parties; 
yet,  when  it  is  considered  as  a  whole,  the 
reasonable  conclusion  only  can  be  drawn 
that  their  apparently  assumed  relationship 
of  husband  and  wife  was  merely  for  the  pur- 
pose of  covering  up  and  preventing  detec- 
tion in  their  real  illicit  relationship,  or,  as 
expressed  by  the  judge  b^ore  whom  the  case 
was  tried,  in  his  qualification  to  one  bill,  aa 
follows: 

"The  court  was  of  the  opinion,  and  found  as 
a  fact  that  both  defendant  and  Miss  Ensby 
were  unmarried  at  the  time  of  the  alleged  for- 
nication, and  that  the  arranfrement  that  had 
been  made  between  them  was  in  substance  and 
actual  effect  to  appear  married  rather  than  to 
be  married,  and  thus  cover  up  their  iUidt  re- 
lations." 

And  as  expressed  by  the  Judge  In  his  quali- 
fication of  the  other  bill: 

"The  court  found  from  the  evidence  that 
such  arrangement  as  existed  between  defendant 
and  Miss  Ensby  was  merely  to  cover  up  their 
illicit  relations,  and  its  purpose  was  to  insure 
that  the  parties  appear  married  without  being 
married." 

We  think  it  unnecessary  to  go  into  a  detail- 
ed statement  of  this  woman's  testimony, 
which  established  the  state  of  fact  as  found 
by  the  trial  judge.  Suffice  it  to  say  that  the 
effect  of  it  is  that  she  claims  they  first  met 
in  Nebraska  in  January,  1911;  that  about 
May,  1911,  as  expressed  by  her  in  one  place 
in  her  testimony : 

"I  said  to  him,  'Let's  live  together  as  man 
and  wife;'  and  he  said,  'All  right;'  and  no 
mention  was  ever  made  of  a  ceremony  or  any- 
thing of  that  sort" 

And  in  another  place  she  says  the  proposi- 
tion to  thus  live  together  came  from  her,  and 
not  from  him.  She  then  shows  that  they 
announced  it  to  their  friends  that  they  were 
married,  and  that  they  went  to  living  togeth- 
er as  husband  and  wife  would ;  that  he 
traveled  for  awhile,  and  in  some  of  his  trav- 
els she  went  about  with  him,  and  they  regis- 
tered as  man  and  wife;  that  they  were  not 
together  all  the  time,  but  were  separated  a 
part  of  this  time,  presumably  because  of  his 
traveling  about,  or  her  visiting  others:  that 
in  about  January,  1913,  he  landed  in  Hous- 
ton, and  six  weeks  later  she  followed  him 
there,  and  they  renewed  their  relationship 
at  Houston,  and  continued  such  relationship 
until  he  married  another  woman  under  a 
regular  license  and  by  a  proper  officer  in 
Houston  on  March  2, 1915. 

There  is  an  entire  absence  of  any  ctI- 
dence  whatever  showing  that,  before  they  as- 
sumed the  said  relationship,  he  wooed  and 
won  her  for  his  real  wife.  In  one  place  she 
testified  that,  at  the  time  of  the  said  agree- 
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mmt  Oat  tbey  were  to  live  togetber  as  man 
and  wife,  It  was  made  at  her  Instance  and 
suggestion,  and  she  said: 

"I  thought  some  day  I  woald  be  his  wife.  I 
was  his  wife  then ;  bat  by  sa^ns  that  some 
day  I  Uioueht  I  wonld  be  big  wife  I  mean  that 
I  thought  uat  some  day  we  would  get  a  mar- 
riage Ucmse  and  go  through  the  ceremony." 

She  says  at  that  time  ahe  really  intended 
and  expected  to  be  his  wife  some  time,  and 
she  thought  that  was  hit  intention ;  tiiat  he 
said  it  was.    In  another  place  she  says: 

"Iffr.  Nye  did  not  tell  me  recently  that  oar 
marriage  was  a  mock  marriage.  I  knew  I  was 
not  married  to  him,  and  be  did  not  have  to  tell 
me  I  was  not  I  did  not  regard  mysdf  as  bis 
legal  wife.  I  went  by  his  name  for  protection, 
■o  that  people  would  not  know  how  we  came  to 
be  living  together." 

In  another  place  she  said: 
**I  do  not  know  what  filr.  Nye  intended  when 
we  first  went  together.  I  do  know  that  he  is 
not  living  with  me  now.  I  bare  not  talked  to 
him  with  reference  to  bis  being  married  again. 
I  do  not  know  the  exact  date  we  quit  living  to- 
gether, but  it  is  somewhere  in  the  neighborhood 
of  a  month.  As  to  the  reason  I  took  Mr.  Nye's 
name,  we  agreed  to  be  man  and  wife,  and  nat- 
nrally  I  would  take  his  name.  I  do  not  still 
claim  to  be  his  wife.  I  could  not  very  well  be 
bis  wife  now.     He  has  got  another  one  now." 

[2]  It  Is  beyond  controversy  the  law  of  ttiis 
state  that  a  real  common-law  marriage,  prop- 
erly agreed  to  by  both  parties,  and  properly 
consammated  by  both.  Is  a  valid  and  legal 
marriage  Orlgsby  v.  Relb,  105  Tex.  597,  163 
S.  W.  1124,  Ann.  Gas.  19150,  1011;  Melton 
V.  State,  71  Ter.  Cr.  R.  146,  158  S.  W.  650. 
And  if  these  parties  had  really  thus  been 
married  appellant  would  not  have  been  guilty, 
even  though  without  a  divorce  he  sub- 
sequently attempted  to  legally  marry,  and 
wonld  otherwise  have  legally  married,  anoth- 
er W(»nan.  As  the  testimony  in  this  case, 
without  any  sort  of  doubt,  authorized  the 
trial  judge  to  find  that  these  parties  were 
not  thus  married,  we  deem  it  unnecessary  to 
discu»  this  question  further. 

[3]  As  the  question  of  appellant's  intent 
in  the  sexual  relation  between  him  and  said 
woman.  Miss  Ensby,  was  a  material  inquiry, 
the  marriage  license  procured  by  him  on 
March  2, 1915,  authorizing  him  to  marry  Len- 
nie  B.  Williams,  another  woman,  and  the  re- 
turn thereon,  showing  that  he  did  so  marry 
her  on  that  date,  was  clearly  admissible. 
Not  only  did  the  testimony  of  said  woman, 
Kittle  Ensby,  show  that  they  were  not  legally 
married  under  the  common-law,  but  his  act 
of  marrying  another  woman  without  any  pre- 
tense of  a  divorce  from  her,  would  show  and 
tend  to  show  that  he  never  intended  that  the 
relationship  that  existed  between  him  and 
said  Kittle  Ensby  was  really  and  truly  that 
of  husband  and  wife.  His  acts  showing  his 
intent  speak  louder  than  words.  Even 
though  the  intention  of  the  woman  was  that 
they  should  be  husband  and  wife,  her  inten- 
tion could  not  controL  It  took  the  Intent  of 
both  and  each  of  them,  and  if  his  Intent  was 
lacking  there  could  be  no  common-law  mar- 


riage, even  fhongh  that  might  have  been  her 
intention. 

We  have  carefully  examined  the  record  in 
this  case,  and  read  and  studied  the  evidence, 
in  addition  to  hearing  appellant's  attorney 
read  it  in  the  submission  of  the  case,  and  we 
think,  without  doubt,  the  correct  conclusion 
was  reached  by  the  trial  Judge;  and  the 
Judgment  is  affirmed. 

DAVIDSON,  J,  (dissenting.  The  CMivlc- 
tlon  was  for  fornication.  I  am  persuaded 
that  from  the  evidence  appellant  was  guilty 
of  bigamy.  The  testimony  of  the  woman 
with  whom  the  fornication  was  alleged  shows 
that  she  first  met  the  defendant  in  January, 
1911,  and  they  began  living  together  as  hus- 
band and  wife  in  May,  1911,  and  that  they 
continued  to  live  together  as  such  until  about 
a  month  before  this  prosecution  was  insti- 
tuted, which  was  the  8th  of  March,  1915^  as 
husband  and  wife,  and  that  they  lived  to- 
gether nearly  four  years.    She  says : 

"He  and  I  had  an  understanding  and  agree- 
ment that  we  would  be  man  and  wife.  I  in- 
troduced him  as  my  husband,  and  he  introduced 
me  as  his  wife.  Since  that  time  I  have  been 
known,  as  Mrs.  Nye.  Prior  to  that  time  there 
was  no  improper  relationship  Between  us  atl 
all;  that  is,  prior  to  May,  1911.  Since  that 
time  we  have  lived  together  continuously  as 
husband  and  wife,  during  the  time  we  have 
been  together,  up  until  about  a  month  ago. 
During  that  time  we  have  resided  together  and 
been  introduced  as  husband  and  wife,  and  gone 
about  together  as  husband  and  wife.  That  has 
been  ever  since  May,  1911.  I  came  to  Houston 
from  Oklahoma  in  January,  1913.  Prior  to 
that  time  I  bad  been  absent  from  Mr.  Nye 
about  a  month.  I  had  been  visiting  my  sister 
in  Oklahoma.  That  was  the  occasion  of  my  ab- 
sence from  Mr.  Nye.  Then  I  came  right  on  to 
Houston.  Mr.  Nye  was  stopping  at  the  Bristol 
Hotel  in  Houston,  and  I  went  right  ov  to  his 
room  Immediately  on  my  arrival  in  Houston. 
Then  be  and  I  began  to  look  for  a  boarding 
place,  and  went  out  to  Mr.  Lieder's,  and  have 
been  boarding  there  since  that  time.  Since  the 
time  he  and  I  agreed  to  marry,  we  have  both 
reco^ized  each  other  publicly  and  introduced 
ourselves  publicly  everywhere  as  Mr.  and  Mrs. 
Nye.  During  that  time  I  was  certainly  in 
every  way  faithful  to  him  as  his  wife.  Mr.  and 
Mrs.  Lieder  addressed  me  as  Mrs.  Nye.  While 
I  was  employed  at  Levy  Bros.'  I  was  employed 
as  Mrs.  Nye.  I  received  my  mail  as  Mrs.  Nye. 
Mr.  Nye  traveled  for  a  while  when  we  first 
married,  and  we  stopped  at  hotels  and  reg^is- 
tered  as  Mr.  and  Mrs.  Nye.  I  have  never  been 
known  by  any  other  name,  except  Mrs.  J.  H, 
Nye.  since  we  Sjgreed  to  be  married  in  May, 
1911.  My  relatives  and  friends  know  me  as 
Mrs.  Nye,  and  so  do  my  sisters  and  brotbers. 
At  the  time  this  agreement  was  entered  into 
that  Mr.  Nye  and  I  should  marry  and  live  to- 
gether as  husband  and  wife,  1  thought  xome 
day  I  would  be  his  wife.  I  was  his  wife  then; 
but  by  saying  that  some  day  I  thought  I  would 
be  his  wife  I  mean  that  I  thought  that  some 
day  we  would  get  a  marriage  license  and  go 
through  the  ceremony.  At  the  time  we  agreed 
to  live  togther  as  husband  and  w^Fe,  I  really 
intended  and  expected  to  be  his  wife  from  tiicn 
on.  I  diought  that  was  his  Intention.  He  said 
it  was.  Tne  agreement  that  we  should  live 
together  as  man  and  wife  was  made  in  Omaha, 
Neb.  Immediately  after  we  made  that  agree- 
ment, Mr.  Nye  introduced  me  as  his  wife.  I 
do  not  remember  any  particular  names  of  people 
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to  whom  he  Introduced,  me,  but  they  were  just 
friends  that  we  would  meet.  Mj  brother  lived 
in  Omaha  at  that  time,  and  we  introduced  our- 
selves to  him  as  man  and  wife  right  afterwards, 
and  told  him  that  we  had  married.  It  was 
published  in  the  Omaha  paper  that  we  had 
married.  During  the  time  we  lived  together 
Mr.  Nye  has  been  supporting  me  as  a  man  does 
his  wife.  From  the  date  we  made  the  agree- 
ment it  was  my  intention  to  be  his  wife  from 
that  day  on.  That  was  my  purpose  in  making 
the  agreement,  and  I  have  complied  with  that 
agreement,  and  have  remained  hia  wife  as  much 
as  I  could  outside  of  a  formal  ceremony.  Mr. 
Nye  did  not  tell  roe  recently  that  our  marriaj^e 
was  a  mock  marriage.  •  *  •  I  went  by  his 
name  for  protection,  so  that  people  would  not 
know  how  we  came  to  be  living  together.  I 
used  the  money  that  I  made  when  I  worked  at 
Levy  Bros.'  for  my  own  self.  I  do  not  know 
whether  Mr.  Nye  got  any  of  the  money  I  made. 
He  did  not  take  my  earnings.  As  a  matter  of 
fact,  Mr.  Nye  did  not  in  any  way  mislead  me. 
We  both  agreed  to  be  husband  and  wife.  We 
have  lived  together  continuously  since  then  as 
husband  and  wife,  and  he  has  supported  me  as 
his  wife.  When  I  say  that  I  took  his  name 
tor  protection,  I  mean  for  him  to  protect  me 
as  his  wife.  I  never  bad  any  other  intention 
than  to  be  his  wife;  had  no  other  purpose  in 
view.  We  were  not  just  temporarily  living  to- 
gether, but  I  intended  to  be  and  to  remain  his 
wife,  and  the  only  thing  that  we  did  not  do  was 
to  follow  out  a  formal  ceremony  by  getting  a 
Ucense.  As  to  my  earnings,  each  one  of  ue  has 
at  times  let  the  other  have  money,  just  as  a 
man  and  wife  would.  I  have  let  him  have  some 
of  my  earnings  at  various  times  but  I  never 
kept  any  account  whatever  of  it,  and  never 
chareed  him  with  any  of  it.  It  was  all  in  the 
family.  Mr.  Nye  took  out  insurance  on  his 
life  in  my  favor  as  his  wife,  and  named  me  in 
the  policies  as  his  wife." 

Mr.  Fred  Ueder  testified: 

That  the  defendant  and  Mrs.  Nye,  with  whom 
he  is  charged  with  committing  fornication,  lived 
at  his  house  and  did  light  housekeeping  for 
nearly  two  years.  They  slept  together;  had 
one  bedroom  and  one  bed.  "When  they  were 
living  in  my  house,  I  understood  they  were 
man  and  wife,  and  they  went  under  the  name 
of  Mr.  and  Mrs.  Joseph  Nye." 

Another  witness  testified,  speaking  of  Mies 
Ensby,  or  Mrs.  Nye,  says: 

"She  came  to  the  store,  and  addressed  Mr. 
Nye  as  her  husband,  and  asked  for  him  as  her 
husband.  The  first  I  knew  that  Miss  Ensby 
was  not  Airs.  Nye  was  when  some  investigation 
was  made  by  the  federal  officers.  Prior  to 
that  time,  as  far  as  I  know,  she  was  reputed  to 
he  Mrs.  J.  H.  Nye,  the  wife  of  the  defendant, 
and  they  were  living  together  as  man  and  wife, 
and  were  known  as  such  to  me  and  to  every- 
body else,  so  far  as  I  know,  and  I  never  heard 
anything  to  the  contrary  until  this  investiga- 
tion." 

This  is  enough  of  the  testimony  to  indicate 
the  relation  of  the  parties.  I  do  not  care  to 
enter  into  a  discussion  of  this  testimony. 
For  nearly  four  years  these  parties  lived  to- 
gether as  husband  and  wife,  publicly  and 
everywhere,  known  among  their  relatives  aa 
being  btisband  and  wife,  and  wherever  tbey 
went  and  wherever  they  traveled  they  were 
known  as  husband  and  wife  publicly  and  to 
everybody.  Enough  of  the  testimony  has 
heen  repeated  to  show  that,  If  a  common-law 
marriage  could  be  bad  by  the  facts  and  acts 
and  drcumstances,  there  is  enough  here  to 


satisfy  any  t&tr  mind,  It  oocnn  to  me,  that 
this  was  a  common-law  marriage.  'Htis 
comes  within  the  rule  laid  down  by  the  Su- 
preme Court  in  Grlgsby  v.  Reib,  105  Tex.  507, 
153  S.  W.  1124,  Ann.  Cas.  19160,  lOlL  The 
Grlgsby  Case  lays  down  the  correct  rule,  and 
under  that  rule  this  was  a  common-law  mar- 
riagfe  The  "status"  was  fixed  by  the  par- 
ties to  be  annulled  only  by  death  or  divorce. 
This  question  has  been  so  often  decided  in 
Texas  that  It  would  be  a  work  of  supereroga- 
tion to  dte  the  cases.  I,  however,  cite  Cuneo 
V.  De  Cuneo,  24  Tex.  Civ.  App.  436,  59  S.  W. 
284;  Simmons  v.  Simmons  (Civ.  App.)  39  S. 
W.  639;  Burnett  v.  Burnett  (Civ.  App.)  83 
S.  W.  238;  SimMi  v.  State,  31  Tex.  Cr.  R. 
186,  20  S.  W.  399,  716,  37  Am.  St  Rep.  802 ; 
26  Cyc.  382;  19  Am.  &  Bng.  Ency.  of  Law, 
p.  1204. 

A  common-law  marriage  is  valid  tf  the  par- 
ties agree  to  live  together  and  carry  out  the 
contract  Defendant  and  this  woman  lived 
together,  took  upon  themselves  all  the  respon- 
sibilities, duties,  and  obligations  that  belong 
to  the  marital  relation,  such  as  holding  them- 
selves out  to  the  world  as  husband  and  wife, 
and  carrying  on  their  business  relations  and 
matters  of  that  sort,  dealings  with  society, 
and  were  so  received  and  acknowledged,  and 
they  themselves  so  acknowledged  and  thus 
fixed  their  "status."  I  do  not  know  how  facts 
could  more  clearly  show  a  common-law  mar- 
riage than  this  record  shows.  It  Is  In  evidence 
by  the  state  that  the  husband,  or  appellant, 
took  out  a  life  insurance  policy  in  favor  of  the 
woman  as  Mi  wife,  traveled  with  her  as 
such,  registered  at  hotels,  paid  all  her  ex- 
penses, and  they  handled  their  funds  as  a 
family  usually  does,  and  as  husband  and  wife. 
Everybody  understood  them  to  be  husband 
and  wife;  tbey  published  It  In  the  news- 
paper at  the  time  of  the  marriage,  and  an- 
nounced It  to  her  brothers  and  sisters,  and 
were  by  them  so  accepted,  received,  and 
treated.  It  would  hardly  be  questioned,  if 
there  had  been  a  child  bom  of  this  relation 
and  one  of  the  parties  died,  that  the  child 
would  have  inherited  legally  whatever  was 
coming  to  it  as  an  heir  of  the  deceased  par- 
ent I  would  ask :  How  long  would  it  take 
parties  to  recognize  each  other  as  married 
people  in  order  to  constitute  such  relation  of 
common-law  marriage?  If  four  years  Is  not 
sufficient  length  of  time  to  fix  and  determine 
that  status,  how  long  would  it  take  for  the 
parties  to  publish  to  the  world  and  hold 
themselves  out  as  husband  and  wife  to  con- 
stitute such  status  a  common-law  marriage? 

I  make  these  short  observations,  bellevtag 
the  opinion  to  be  wrong  in  holding  the  rela- 
tion of  these  parties  to  be  that  of  fornica- 
tion. The  case  shows  bigamy  on  the  part  of 
appellant,  and  not  fornication. 

The  Judgment  ought  to  be  reversed,  and 
the  cause  remanded. 
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CHISOM  v.  STATE.     (No.  381&) 
(Court  of  Criminal  Appeals  of  Texas.     June 
1&  1015.     Bebearing  Denied  Oct 
13,  1915.) 
L  Indictment  and  Infobmation  <s=>122 — Ac- 
cusation—Variance— Substantial  Agbee- 

IfKNT— COIIUON    NaMK. 

A  complaint  charged  that  an  assault  was 
conunitted  with  "knucks,  commonly  known  as 
brass  knucks,"  while  the  information  based  on 
the  f»mplaint  described  t&e  weapon  merely  as 
"knucks. '  Held,  that  the  omission  of  the  phrase 
"commonly  known  as  brass  knucks"  was  not  A 
fatal  variance. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §S  321-326;  Dec. 
Dig.  €=>122.1 

2.  Griminai,  Law  «=>476  —  Evidence  —  EJx- 
tebt  WiTNBBBES— Opinion. 

Where  a  doctor  has  qualified  as  an  ex- 
pert, it  is  not  error  to  admit  his  opinion  as  to 
causes  of  the  injuries  complained  of,  especially 
where  his  opinion  is  supported  by  his  statement 
of  the  nature  of  the  wouuds. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  1062 ;   Dec.  Dig.  <8=>476.] 

3.  Assault  and  Battebt  €=>91 — Pboop— Va- 
BLANCE — Substantial  Proof. 

An  information  charging  an  assault  with 
"knucks"  will  be  supported  by  substantial  prooi 
of  the  means  used. 

[Ed.  Mote. — ^For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  g  136;    Dec.  Dig.  «=991.] 

4.  Cbisiinal  liAW  «=>200— Evidence  —  Bel- 
■VANCY— Other  Offenses. 

On  a  charge  of  assault  with  "knucks,"  it  is 
immaterial  that  the  defendant  has  already  been 
acquitted  on  the  charge  of  unlawfully  carrying 
knucks  on  the  occasion  of  the  assault;  the 
question  of  unlawful  carrying  not  being  in  is- 
sue. 

[Ed.  Note.—  For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i!§  347,  386-409;  Dee.  Dig.  ®=>200.j 

Appeal  from  Harris  County  Court,  at  Law; 
O.  C.  Wren,  Judge. 

Wash  Chlsom  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

Meek  &  Kahn,  of  Houston,  for  appellant. 
John  H.  ftooker,  Cr.  DIst.  Atty.,  and  E.  T. 
Branch,  I>oth  of  Houston,  and  O.  C.  McDon- 
ald, AssL  Atty.  Gen.,  for  the  State. 

HARPESl,  J.  Appellant  was  charged  by 
Information  with  "unlawfully  making  au  ag- 
gravated assault  and  battery  upon  the  per- 
son of  Oscar  P.  Steckel,  with  a  weapon  then 
and  there  calculated  to  inflict  serious  bodily 
injury,  to  w^it,  knucks,  and  by  the  use  of  said 
weapon  did  then  and  there  inflict  serious 
bodily  injury  to  the  said  Oscar  P.  Steckel," 
etc.  The  Assistant  Attorney  General  and 
Mr.  EX  T.  Branch  have  filed  a  brief,  which  In 
our  opinion  correctly  disposes  of  each  ques- 
tion presented,  and  we  therefore  adopt  the 
brief  as  the  opinion  of  the  court: 

[I]  "1.  The  complaint  on  which  the  informa- 
tion is  based  recites  that  the  assault  was  com- 
mitted with  a  weapon,  'to  wit,  knucks,  common- 
ly known  as  brass  knucks,'  while  the  informa- 
tion describes  the  weapon  as  'knucks.'  Appel- 
lant contends  that  there  is  a  fatal  variance 
between  the  information  and  the  complaint  as  to 
the  description  of  the  weapon  with  which  the 
assault  is  alleged  to  have  been  committed,  on 


account  of  the  fact  that  the  words  'commonly 
known  as  brass  knucks,'  which  appear  in  the 
complaint,  are  not  contained  in  the  information. 
The  terras  'knuckle,'  'knuckles,'  'knucks,'  'brass 
knuckles,'  and  'brass  knucks'  have  the  same 
meaning.  MiUs  v.  State,  36  Tex.  Cr.  B.  71, 
35  S.  W.  370;  Morrison  v.  State,  38  Tex.  Cr. 
B.  392,  43  S.  W.  113.  Where  there  is  sub- 
stantial agreement  between  the  information  and 
the  complaint  on  which  it  is  based,  a  variance 
is  immaterial.  Meier  v.  State,  10  Tex.  App. 
39 ;  Cole  v.  State,  11  Tex.  App.  67;  Stcinberg- 
er  V.  State,  35  Tex.  Cr.  E.  492,  34  S.  W.  617 ; 
Baker  v.  State,  35  S.  W.  666;  Huizar  v. 
State,  63  S.  W.  820;  Moreno  v.  State,  64 
Tex.  Cr.  E.  660,  143  S.  W.  157,  Ann.  Cas. 
1914C,  863;  Brown  v.  State,  170  S.  W.  714. 
This  is  an  information  for  an  assault,  and  it 
is  not  sought  to  charge  the  unlawful  carrying 
of  a  prohibited  weapon  on  the  person.  The 
name  by  which  a  thing  is  commonly  called  is 
in  law  Its  name,  though  in  fact  it  may  bear  a 
different  name.  Boman  v.  State,  64  Tex.  Cr. 
B.  515,  142  S.  W.  912 ;  Schenk  v.  State,  174 
S.  W.  357.  Wc  think  the  variance  is  iminate- 
rial  and  could  in  no  way  have  affected  the  righta 
of  the  appellant.  The  ground  of  aggravation 
relied  on  was  that  serious  bodily  injury  was 
inflicted. 

[2]  "2.  There  was  no  error  in  permitting  the 
doctor,  who  had  qualified  as  an  expert,  to  give 
his  opinion  as  to  the  probable  cause  and  nature 
of  the  injuries  inflicted  on  the  alleged  injured 
party.  Waite  v.  State,  13  Tex.  App.  180; 
Banks  v.  State,  13  Tex.  App.  182 ;  Streight  v. 
State,  62  Tex.  Cr.  B.  453,  138  S.  W.  742; 
Spates  V.  State,  62  Tex.  Cr.  B.  532,  138  8.  W. 
395;  Lacoume  v.  State,  143  S.  W.  626;  WU- 
liams  V.  State,  144  S.  W.  626 ;  Harris  v.  State, 
148  S.  W.  1076 ;  Singleton  v.  State,  167  S.  W. 
48 ;  Brown  v.  State,  174  S.  W.  362.  The  opin- 
ion of  the  doctor  that  the  injured  party  was 
struck  with  metal  knucks,  or  with  some  instru- 
ment capable  of  inflicting  a  similar  injury,  is 
borne  out  by  his  descrintion  of  the  wounds  in- 
flicted, the  number  of  fractures,  and  the  direct 
connection  between  the  fractures  and  the  sur- 
face of  the  skin. 

[3]  "8.  The  proof  is  sufiicient  to  sustain  the 
iiniling  of  the  trial  judge,  as  shown  by  his  qual- 
ification to  bill  of  executions  No.  4,  accepted  and 
filed  by  appellant,  to  the  effect  that  the  testi- 
monv  was  amply  sufficient  to  show  circumstan- 
tially that  the  prosecuting  witness  was  struck 
with  knocks,  as  found  by  the  jury,  whom  the 
judge  had  charged  to  acquit  unless  they  found 
he  was  struck  with  knucks.  The  qualification 
to  this  bill  shows,  also,  that  the  trial  judge  was 
clearly  convinced  that  the  prosecutor  was  either 
struck  with  knucks  made  of  metal  or  some  hard 
substance,  or  with  some  instrument  capable  of 
and  which  did  produce  the  same  injury  as  if  he 
had  been  struck  with  knucks.  In  proving  the 
means  used  in  committing  a  murder,  or  any 
grade  of  assault,  only  the  substance  of  the  insue 
need  he  proven.  Douglass  v.  State,  26  Tex. 
App.  109,  9  S.  W.  489,  8  Am.  St.  Rep.  459; 
M^nk  V.  State,  27  Tex.  App.  450,  11  S.  W.  460; 
Johnson  v.  State,  29  Tex.  App.  150,  15  S.  W. 
047;  Morris  v.  State,  35  Tex.  Cr.  R.  317,  33 
S.  W.  539;  Brown  v.  State,  48  Tex.  Cr.  B. 
293,  65  S.  W.  629;  Taylor  v.  State,  44  Tex. 
Cr.  B.  660,  72  S.  W.  396 ;  Lopez  v.  State,  73 
Tex.  Cr.  B.  «24,  166  S.  W.  155." 

[4]  The  fact  that  appellant  had  been 
tried  and  acquitted  of  unlawfully  carrying 
brass  knucks  on  this  occasion  would  not  bar 
a  prosecution  for  an  assault  with  knuckles. 
They  are  two  separate  and  distinct  offenses, 
and  even  though  the  proof  on  the  trial  for 
carrying  the  knucks  might  have  been  Insuf- 
ficient  to   sustain   a   verdict   that   he   bad 
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knn<^  or  Oiat  he  unlawfully  carried  them, 
yet  on  this  trial  It  was  wholly  unnecessary 
to  prove  that  he  unlawfully  carried  the 
k'nucka;  that  would  not  be  an  Issue  in  this 
case.  Or  If  the  state  la  that  case  failed  to 
prove  he  had  on  or  about  his  person  knucks, 
this  would  not  prevent  the  state  on  this  trial 
adducing  additional  testimony  and  showing 
that  he  did  in  fact  strike  Steckel  with 
knucks.  We  do  not  know  what  the  testi- 
mony was  on  the  trial  of  the  case  when  he 
was  charged  with  carrying  the  knucks;  we 
only  have  the  testimony  adduced  on  this 
trial,  and  the  facts  and  circumstances  offer- 
ed in  evidence  by  the  state  will  support  the 
finding  of  the  trial  court  and  Jury  that 
Steckel  was  struck  with  knucks. 
The  judgment  Is  affirmed. 


MOSEB  V.  STATE.     (No.  864T.) 

(Oonrt  of  Criminal  Appeals  of  Texas.    June  23, 
1915.    Behearing  Denied  Oct.  13,  1915.) 

1.  Homicide  ®=>300  —  Selv-Defensi:  —  Ab- 

BTBACT  InSTBUCTIONS. 

In  a  prosecutionl  of  a  peace  officer  for  mur- 
der in  having  killed  deceased  after  the  latter  had 
made  an  attack  upon  two  brothers,  where  the 
testimony  conclusively  showed  that  such  broth- 
ers passed  out  of  the  difficulty  entirely  when 
defendant  came  up  and  took  hold  of  deceased, 
failure  of  the  court  to  tell  the  jury  that  the 
brothers  were  not  bound  to  retreat  when  at- 
tacked by  deceased  was  oot  erroneous,  as  there 
was  no  such  issue  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  SI  614,  616-620,  622-630;  Dec.  Dig. 
«=3300.] 

2.  Homicide  «=s300  —  TaiAii  —  Abstract  Ii»» 

STBUCTIONS. 

In  a  prosecution  for  murder,  where  defend- 
ant peace  officer  killed  deceased  in  the  scuf- 
fle that  ensued  upon  the  officer's  coming  up  when 
deceased  was  attacking  two  brothers  with  a 
knife,  there  being  nio  question  of  retreat  involved 
under  any  theory  of  the  facts  in  the  case,  the 
failure  of  the  court  to  charge  upon  the  law  of 
retreat  as  applied  to  the  two  brothers  and  the 
peace  officer  was  not  erroneous. 

[EJd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  614,  616-620,  622-630 ;  Dec.  Dig. 
«=»300.] 

8.  Homicide  <&=>2S0— Mansi.a.uohix&— Sutfi- 

ciENCT  OF  Evidence. 

In  a  prosecution  for  murder  against  a  peace 
officer,  evidence  held  sufficient  to  sustain)  a  con- 
viction of  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig,  §§  616-517 ;  Dec  Dig.  «=>250.] 

Appeal  from  District  Court,  Zavala  Coun- 
ty;  R.  H.  Bumey,  Judg& 

j.  M.  Moser  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Ii.  Old,  of  Uvalde,  for  appelant  O.  O. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  In- 
dicted for  murder,  in  the  second  degree,  of 
Morton  Barnard,  alleged  to  have  been  com- 
mitted on  or  about  September  14,  1912.    He 


was  convicted  of  manslaughter  and  assessed 
the  lowest  punishment 

It  will  be  seen  that  this  offense  is  alleged 
to  have  been  committed  prior  to  the  act  of 
the  Legislature  doing  away  vrlth  the  degrees 
of  murder.  The  indictment  Is  unquestion- 
ably correct  under  the  old  law  and  was  prop- 
erly preferred  thereunder. 

The  state's  first  witness,  Ade  Stapleton, 
testified : 

"I  reside  in  Uvalde,  Uvalde  county,  Tez.,  and 
have  known  the  defendant  in  this  case  for  seven 
or  eight  years,  and  knew  the  deceased,  Morton 
Barnard.  I  was  present  on  the  night  of  the  12th 
day  of  September,  1912,  at  the  time  tliat  Morton 
Barnard  was  shot  Along  about  12  o'clock  of 
that'  night,  I  went  into  the  HoUingsworth  drug 
store,  and  Morton  Barnard  was  int  there  and  was 
talking  to  the  Cobb  boys,  that  is,  to  Walter  and 
Henry  Cobb,  and  they  were  having  some  kind  of 
an  argument,  and  I  got  a  drink  of  water  and 
went  on  out  in  front,  and  immediately  after  I 
got  out  in  front  of  the  building  Walter  and  Hen- 
ry Cobb  came  out  and  sat  down  on  the  little 
bench  i4  front  of  the  store  under  the  window, 
and  after  they  had  been  there  a  few  minutes,  the 
deceased,  Morton  Barnard,  came  out,  and  at- 
tempted to  renew  the  argument  and  some  words 
passed,  and  Henry  Cobb  got  up,  and  said  some- 
thing about  leaving,  but  I  did  apt  understand  ex- 
actly what  he  did  say,  and  started  off  down 
the  sidewalk,  going  west,  with  bis  back  turned 
towards  the  deceased.  At  that  time,  the  deceas- 
ed, Morton  Barnard,  was  standing  in  front  of 
Walter  Cobb,  and  when  Henry  Cobb  made  the 
statemenit  about  going  away,  and  started  west, 
the  deceased  started  down  the  sidewalk  after 
him,  and  rushed  up  to  iiim,  and  struck  at  him 
with  a  knife,  and  Henry  Cobb  turned  around, 
and  the  deceased  backed  out  In  the  street  and 
the  Cobb  boys  approached  him,  and  the  deceased 
still  had  a  knife  in  his  hand,  anid  he  rushed  up  to 
Henry  Cobb  and  struck  at  him  with  the  knife, 
and  then  rushed  up  to  Walter  Cobb  and  struck 
him  with  the  knife.  About  this  time,  the  de- 
fendant in  this  case,  Jim  Moser,  and  Will  Wat- 
kins  came  up  from  behind,  and  Moser  grabbed 
hold  of  the  deceased  from  behind  and  jerked  him 
down,  and  the  deceased  got  up  on  liis  feet,  and 
they  got  into  a  scuffle,  and  were  hugging  and 
going  around  and  around,  anjd  I  heard  either 
Moser  or  Watkins  say,  'Give  me  the  knife,'  or, 
'Turn  the  knife  loose,'  or  something  to  that  ef- 
fect, and  I  heard  the  deceased  say,  'I  have  al- 
ready thrown  the  knife  down;'  but  they  contin- 
ued to  scuffle  around,  and  up  between  the  wheels 
of  a  buggy  that  was  standmg  there,  which  be- 
longed to  the  Howard  boys,  and,  after  they  bad 
gotten  up  between  the  buggy  wheels,  Jim  Moser 
got  out  his  pistol,  and  began  trying  to  bit  the 
deceased  over  the  head  with  it,  and  I  saw  it 
come  up  and  down  two  or  three  times,  and  final- 
ly Moser  had  hit  the  deceased  over  the  head  with 
the  pistol,  and  knocked  him  loose  from  him,  and 
knocked  him  down,  practically,  on  his  knees, 
and,  as  soon  as  he  had  done  this,  he  (the  defend- 
ant) stepped  back,  and  fired  point  blank  at  the 
decease^  and  at  the  time  that  he  fired  the  mue- 
zle  of  the  pistol  was  not  more  thani  18  inches 
from  the  body  of  the  deceased.  This  all  hap- 
pened in  three  or  four  minutes.  Immediately 
after  the  shot  was  fired,  the  deceased  arose  to 
his  feet,  and  his  clothes  on  his  left  breast  were 
on  fire,  and  Will  Watkins  and  I  began  to  put  out 
the  fire,  and  the  deceased,  Morton  Barnard,  said: 
'You  have  killed  me,  and  you  have  killed  a  man 
that  never  did  you  a  i>article  of  harm  in  your 
life.'  The  defendant  said,  'No,  Blondy,  you  are 
not  hurt,'  and  the  deceased  was  carried  on  into 
the  drug  store  by  myself  and  Will  Watkins,  and 
we  got  the  doctor  there.    During  the  time  of  the 
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itnsile,  and  just  before  the  deceased  stated  that 
lie  had  thrown  down  the  knife,  I  saw  a  white 
thiiiiig  object  fall  on  the  ground.  Of  course,^  at 
the  time,  I  did  not  know  what  it  was,  just  sim- 
pl7  saw  it  was  a  white  object,  and  tjiat  it  fell 
from  some  of  the  parties  engaged  in  the  scuf- 
fle, and  it  fell  out  in  front  of  the  boggy,  that  is, 
westward  from  the  buggy,  and  very  near  the 
ndewalk.  This  all  happened  in  Uvalde,  Uvalde 
eoimt;,  Tex.,  on  the  12th  day  of  September, 
1912,  and  the  deceased  died  some  three  or  four 
dayi  after  that,  in  a  hotel  at  Uvalde,  Uvalde 
cooDty,  Tex. 

"Cion-examination:  I  can  say  that  there  was 
plenty  of  light  there  for  me  to  see  all  that  was 
{oingon.  There  was  the  street  light  right  across 
tile  street  at  Rice's  comer,  and  there  was  also 
•ome  light  coming  from  the  lamps  in  Hollings- 
worth's  drug  store,  and  I  could  see  everything 
that  was  going  on,  and  I  say  positively  that  I 
saw  a  white  object  fall  towards  the  west  of  the 
bnggy.  I  do  not  remember  that  I  testified  before 
that  I  saw  the  knife  fall  east  of  the  buggy,  but, 
if  I  did,  I  got  my  directions  mixed  up.  xes,  it 
is  a  fact  that,  up  to  the  time  that  the  deceased 
ent  at  Cobb  on  the  sidewalk  with  the  knife,  no  one 
had  made  any  assault  upon  him,  and  no  one  had 
done  or  said  anything  to  him  to  make  him  mad. 
Tes,  it  Is  a  fact  that  he  seemed  mad  about  some- 
thing, and  it  is  a  fact  that  be  rushed  up  behind 
Henr^  Cobb  as  be  was  going  a#ay  from  him. 
Tes,  It  is  a  fact  that  this  is  the  first  that  I  knew 
that  there  was  going  to  be  any  fight.  Yes,  it  is 
a  fact  that  I  heard  one  of  the  Cobb  boys  say  out 
in  the  street,  after  the  deceased  had  already 
struck  at  Henry:  'Boys,  somebody  give  me  a 
club.  He  has  a  knife.'  Yes,  it  is  a  fact  that,  at 
the  time  that  the  defendant  grabbed  hold  of  the 
deceased,  he  had  already  cut  at  Henry  Cobb 
witii  the  knife  on  the  sidewalk,  and  had  already 
rat  at  Henry  Cobb  out  in  the  street,  and,  at 
the  time  he  was  seized  hold  of  by  the  defendant, 
he  was  in  the  act  of  cutting  at  Walter  Cobb 
with  the  knife.  Yea,  the  defendant  in  this  case 
was  deputy  sheriff  of  Uvalde  county,  at  the 
time,  and  was  also  night  watchman,  and  Will 
Watkins,  who  was  with  him  at  the  time,  was 
also  deputy  sheriff. 

"Redirect  examination:  No,  I  never  beard  rf- 
ui«  Will  Watkins  or  the  defendant  in  this  case 
call  upon  the  deceased  to  submit  to  arrest,  and  I 
never  heard  cither  one  of  them  tell  him  that 
they  were  trying  to  arrest  him.  There  was  noth- 
ing whatever  said  about  an  arrest— just  grabbed 
hold  of  him.    But  at  the  time  that  the  defendant 

Ck]  the  deceased  down,  I  heard  some  one  say. 
k  out,  he  has  got  a  knife,'  and  then  I  heard 
tpme  one  say,  'I  have  handled  lots  of  worse  men 
than  be  is,  many  ■  time.' " 

The  state  Introdtjced  other  witnesses  who 
testified  substantially  as  did  Stapleton.  The 
knife  of  the  deceased  was  found  after  the 
shooting  about  where  Stapleton  said  be  saw 
tt  dropped.  It  was  Identified,  produced  on 
the  trial,  and  Introduced  in  evidence. 

Dr.  Myrlck  testified  that  be  was  called  to 
deceased  immediately  after  the  shooting  and 
reached  him  very  soon;  that  be  was  bleed- 
ing profusely  from  a  gunshot  wound,  which 
entered  bis  left  side  about  three  inches  above 
the  left  nipple;  the  ball  ranged  downward 
and  backward,  and  Its  exit  was  In  his  back, 
left  of  bis  kidney  about  12  or  14  Inches  be- 
low the  place  of  entrance;  the  wound  was 
toade  with  a  large  caliber  pistol,  and  It  was 
fatal.  Deceased  died  therefrom  a  few  days 
later. 

The  appellant's  side  of  the  case  is  fairly 
presented  by  the  testimony  ot  Will  Watkins, 


said  officer,  who  was  wltli  him  at  the  time  he 
shot  deceased.    He  testified: 

"The  shooting  occurred  in  Uvalde,  right  in 
front  of  the  Hollingsworth  drug  store,  between  11 
and  12  o'clock,  on  the  night  of  the  12th  day  of 
September,  1912.  At  the  time  I  was  deputy 
sheriff  of  Uvalde  county,  and  was  also  night 
watchman  of  the  town  of  Uvalde  j  both  of  us 
being  salaried  officers.  On  that  night,  between 
11  and  12  o'clock,  the  defendant  and  I  were 
across  the  street  from  what  is  known  as  the  Hol- 
lingsworth drug  store  corner,  and  we  heard  some 
loud  wrangling,  and  heard  some  cursing,  and 
heard  some  one  whom  we  afterwards  found  to  be 
the  deceased,  Morton  Barnard,  using  the  words, 
'God  damned !'  and  we  got  up  and  started  across 
the  street  to  see  what  the  trouble  was,  and  when 
we  started  the  deceased  was  in  sight  of  us,  but 
just  immediately  after  we  started  we  heard 
footsteps  going  down  the  cement  sidewalk  in  a 
western  direction,  and  saw  the  deceased  start 
towards  the  direction  in  which  the  steps  were  go- 
ing, and  he  passed  from  our  view,  but  we  kept 
going,  and  we  did  not  go  upon  the  sidewalk  for 
four  or  five  seconds  after  the  deceased  disappear- 
ed. He  came  back  into 'our  view  out  into  the 
street,  and  he  made  a  run  at  Henry  Cobb,  and 
struck  at  him  with  a  knife,  and  then  turned  and 
made  a  run  at  Walter  Cobb  and  struck  at  him 
with  a  knife,  and,  just  at  the  time  that  he  woq 
in  tie  act  of  striking  at  Walter  Cobb  with  a 
knife,  the  defendant  in  this  case,  Jim  Moser, 
seized  hold  of  him  from  the  side,  and  pulled  him 
backwards,  and  I  was  on  the  other  side  of  him, 
and  stepped  between  him  and  the  Cobb  boys. 
When  the  defendant  in  the  case  pulled  him  back- 
wards, he  very  nearly  jerked  him  down,  and  the 
right  hand  of  the  deceased  struck  the  ground, 
and  I  saw  in  his  hand  at  the  time  a  large  pocket- 
knife  with  the  blade  open,  and  I  said  to  the  de- 
fendant :  'took  out,  Jim  !  He  has  got  a  knife.' 
And  the  deceased  immediately  jumped  up,  and 
seized  hold  of  the  defendant,  and  caught  him 
around  the  neck,  and  hugged  him  up  close  to  him, 
and  began  trying  to  cut  him  with  the  knife 
which  was  in  his  right  hand,  and  they  struggled 
around  for  a  minute  or  so,  and  got  up  between 
tb«  buggy  wheels  of  the  boggy  which  belonged 
to  the  Howard  boys,  which  was  there,  and,  after 
they  had  gotten  up  there,  the  deceased  got  Moser 
some  way  around  the  neck  and  throat,  and 
pulled  his  head  around  to  one  side  and  up,  and 
Jim  said:  'Hit  him.  Bill!  He  is  choking  me.' 
And  again  repeated  the  words:  'Hit  him.  Bill! 
He  is  choking  me.'  In  the  meantime,  I  had  seiz- 
ed hold  of  the  right  hand  of  the  deceased  in 
which  the  knife  was,  and  the  deceased  was  strug- 
gling with  this  hand,  trying  to  get  it  loose,  and 
trying  to  cut  Moser  with  the  open  knife  that  he 
had  in  his  hand,  and  when  Moser  said  the  sec- 
ond time  to,  'Hit  him.  Bill!  he  is  choking  me,'  it 
sounded  like  he  was  choked,  and  immediately, 
the  second  after  he  said  that,  the  deceased  said: 
'I  have  got  one  of  the  God  damn  sons  of  bitches 
now.'  Up  to  this  time,  Moser  had  never  drawn 
his  pistol,  but  the  deceased  had  been  trying  to 
cut  him  with  the  knife,  and,  about  the  instant 
that  the  deceased  made  this  remark,  I  saw  Mos- 
er's  pistol  come  up  and  come  around  over  the 
arm  of  the  deceased  in  some  way,  and  was  fired, 
and  at  the  time  it  was  fired  the  muzzle  of  the  pis- 
tol was  right  against  the  deceased  and  set  his 
clothes  afire,  and  at  the  time  that  it  was  fired 
they  were  both  hugged  together  between  the  bug- 
gy wheels,  very  close  to  each  other,  and  the  de- 
fendant did  not  step  back,  and  shoot  the  deceas- 
ed, nor  did  he  hit  him  with  the  pistol,  and  knock 
him  down  on  his  knees.  When  the  shot  was 
fired,  both  the  deceased  and  the  defendant  turned 
loose  of  each  other,  and  the  deceased  walked 
around  to  the  west  in  front  of  the  horse  and 
buggy  belonging  to  the  Howard  boys,  and  went 
up  on  the  sidewalk,  and  his  clothes  were  on  fire 
at  the  time  from  the  shot,  and  the  defendant  and 
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myself  put  ont  the  fire.  Yes,  at  the  very  time 
that  the  ahot  was  fired,  the  deceased  had  in  hla 
right  hand  an  open  knife,  and  was  trying  to  cut 
the  defendant  with  it,  and  he  was  surging  this 
right  hand  forward  in  the  direction  or  the  de^ 
fendant,  and  all  the  time  he  had  the  knife  in 
his  hand  continually  from  the  rime  that  Moser 
took  hold  of  him  until  the  time  that  the  shot  was 
fired,  but  I  do  not  know  what  became  of  the 
knife  after  the  shot  was  fired. 

"Cross-examination:  Yes,  it  is  a  fact  that  I 
had  hold  of  the  deceased  from  the  time  that 
Moser  caught  him,  and  from  the  time  that  he 
seized  Moser  around  the  neck  until  the  shot  was 
fired,  and  it  is  a  fact  that  he  bad  the  knife  in  his 
hand  all  the  time.  I  did  not  get  up  between  the 
wheels  of  the  buggy,  but  was  standing  on  the 
outside  of  the  wheels,  holding  his  right  arm. 
Just  at  the  instant  that  the  shot  was  fired,  I 
let  go  his  right  arm,  with  one  hand,  and  reached 
up  and  caught  hold  of  the  band  that  was  on 
Moser's  throat,  and  gave  it  a  jerk,  and  just  as 
I  did  that  Moser  gave  his  head  a  jerk,  and  just 
at  the  instant  that  the  shot  was  fired  they  came 
apart,  but  the  two  actions  occurred  at  the  same 
instant,  but  I  never  let  go  my  hold  of  his  right 
arm,  the  hand  in  which  the  knife  was  at  any 
time  after  I  got  hold  of  it  until  the  shot  was 
fired.  Yes,  it  is  a  fact  that  neither  Moser  nor 
myself  called  upon  the  deceased  to  surrender,  and 
we  did  not  even  tell  him  that  we  were  going  to 
arrest  him,  nor  tell  him  what  we  wanted ;  just 
seized  hold  of  him,  and  the  struggle  began. 

"Redirect  examination:  At  the  very  time  that 
the  defendant  Moser  seized  hold  of  the  deceased, 
he  was  in  the  act  of  striking  at  Walter  Cobb 
with  a  knife,  and  there  was  not  time  t6  do  or 
say  anything;  but  during  the  struggle  I  heard 
Moser  say  to  the  deceased,  'Give  me  that  knife/ 
and  the  deceased  said,  'I  will  give  yon  nothing.'  " 

The  court  charged  on  murder  In  the  aeo- 
ond  degree,  manslaughter,  self-defense,  and 
accidental  killing.  It  presented  In  a  fair, 
full,  and  apt  way  every  question  raised  by 
the  testimony  and  Is  subject  to  none  of  ap- 
pellant's attacks  upon  It 

[1]  AKpellant  attacked  various  paragraphs 
of  the  charge,  numerously.  We  deem  it  un- 
necessary to  discuss  them  separately — ex- 
cept such  as  appellant  mentions  in  his  brief. 
In  his  first,  he  contends  the  court  erred  In  not 
telling  the  Jury  that  the  witnesses  Walter  and 
Henry  Cobb  were  not  bound  to  retreat  when 
attacked  by  deceased.  This  was  wholly  un- 
necessary. The  testimony  conclusively  shows 
that  they  passed  out  of  the  dlfBculty  entirely 
when  appellant  took  hold  of  deceased,  and 
they  had  notliing  whatever  further  to  do  with 
the  deceased,  nor  did  deceased  have  any- 
thing further  whatever  to  do  with  them. 

[2]  Hia  next  complaint  is  that  the  court 
erred  in  not  applying  the  law  of  retreat  as 
to  both  the  defendant  and  the  said  Cobbs. 
What  we  have  said  about  the  Cobbs  above 
equally  applies  here.  Tlie  question  of  retreat 
was  wholly  inapplicable  to  any  state  of  facts 
in  this  case,  as  shown  by  the  two  theories 
of  the  case  in  the  above  stated  testimony. 

The  evidence  clearly  raised  the  Issue  of 
manslaughter  and  likewise  self-defense. 
Both  Issues  were  fully  and  completely  sub- 
mitted, wholly  separate  and  distinct  one  from 
the  other,  by  the  court's  charge,  and  appel- 
lant's complaint  that  there  is  a  conflict  be- 


tween them  so  as  to  make  tfaem  confosintr 
Is  entirely  untenable. 

Appellant's  attack  of  various  paragraphs 
of  the  court's  charge  on  self-defense  is  with- 
out merit  The  court  gave  a  clear  and  apt 
charge  on  the  various  phuses  raised  by  the 
evidence  of  self-defense  and  every  way  as 
favorable  to  appellant  as  the  evidence  on  any 
issue  called  for  or  raised.  It  Is  unnecessary 
to  take  up  each  of  these  attacks  separately. 

[3]  We  have  carefully  considered  tlie  evi- 
dence, charge  of  the  court  and  each  of  ap- 
pellant's attacks  thereon.  No  error  was 
committed  in  the  trial  of  this  cause. 

The  evidence  amply  sustained  the  verdict, 
and  the  judgmoit  is  affirmed. 


ROBEnRTSON  v.  STATE.    (No.  3646.) 

(Court  of  Criminal  Appeals  of  Texas.  May  19, 
1915.  On  Motion  for  Rehearing,  June  23, 
1016.  On  Second  Motion  for  Rehearing,  Oct. 
13,  1916.) 

1.  Bail  ®=>^— Recognizancb  on  Appbai/— 
sufficienct. 

A  recognizance  on  appeal  by  one  convicted 
of  violating  the  local  option  law  which  recites 
no  apeciSt  offense  and  does  not  comply  with 
the  statute  requiring  that  the  punishment  itself 
must  be  stated  is  insufficient  and  requires  a 
dismissal  of  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §i  279-283;   Dec.  Dig.  «8=»68.] 

On  Second  Motion  for  Rehearing. 

2.  CBmiNAi,  Law  <S=9ll33— Apfbai.  aro  E&- 
BOB— Reheabing — Motion. 

A  motion  for  rehearing,  based  upon  state- 
ments that  appellant  was  deprived  of  a  state- 
ment of  facts  and  bill  of  exceptions  through 
the  fault  of  the  trial  judge,  will  be  denied,  where 
the  statement  is  in  no  way  way  verified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  §  2984 ;  Dec.  Dig.  «=>1133.] 

Appeal  from  Rains  Ciounty  C!ourt;  J.  B. 
Allred,  Judge. 

Allen  Robertson  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals. 
Appeal  dismissed.  Affirmed  on  rehearing, 
and  another  hearing  denied. 

A.  R.  Cornelius,  of  Emory,  for  appellant 
O.  O.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law;  his  pun- 
ishment being  assessed  at  a  fine  of  $25  and 
20  days'  Imprisonment  in  the  county  jail. 

[1]  The  recognizance  was  In  the  sum  of 
?250,  "conditioned  that  the  said  Allen  Robert- 
son who  stands  charged  in  this  court  with 
the  offense  of  selling  intoxicating  liquor 
in  violation  of  law,  and  who  has  been  con- 
victed of  said  offense  in  this  court  shall  ap- 
pear before  this  court  from  day  to  day  and 
from  term  to  term  of  the  same,"  etc.  The 
recognizance  is  not  In  compliance  vrith  the 
law.  Selling  Intoxicating  liquor  In  violation 
of  the  law  recites  no  specific  <^ense.  That 
general  charge  may  have  Involved  any  sell- 
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lug  of  Inbalcatlng  liquors  violative  of  tbe 
law,  and  does  not  even  refer  to  the  fact 
that  the  party  was  charged  with  violating 
the  local  option  law,  nor  does  it  state  the 
punisbmait  which  was  required  by  the  stat> 
nte.  While  the  statute  says  that  It  Is  suf- 
flclMit  to  redte  that  appellant  was  convicted 
of  a  mledemeanor  and  given  the  following 
pnslsbment,  yet  if  the  recognizance,  tn  the 
writer's  opinion,  would  state  the  speelflc  mis- 
demeanor of  which  the  party  was  charged 
and  convicted  sufficiently  as  required  by  tbe 
law,  this  might  answer  the  requirements  of 
the  statute  that  it  was  a  misdemeanor,  pro- 
vided the  offense  was  a  misdemeanor,  but  it 
requires  further  that  the  punishment  itself 
must  be  stated.  This  recognizance  does  not 
comply  with  tbe  law  in  these  respects,  and 
therefore  is  not  sufficient  For  that  reason 
this  appeal  must  be  dismissed. 

In  addition,  however,  we  might  further  say 
that,  to  far  as  the  record  Is  concerned,  there 
Is  no  reason  shown  why  tbe  Judgment  should 
be  reversed,  in  the  absence  of  a  statement  of 
facts  which  does  not  accompany  this  record. 
Tbe  first  ground  of  the  motion  for  a  new 
trial  asserts  that  the  verdict  of  the  jury  is 
contrary  to  the  law  and  the  evidence.  The 
evidence,  as  before  stated,  is  not  in  the  rec- 
ord. Tbe  second  ground  complains  of  the 
refusal  of  the  court  to  grant  appellant's  ap- 
plication for  a  continuance  for  a  certain 
witness.  There  was  no  bUl  of  exceptions 
reserved  to  this  ruling  of  the  court  The 
third  ground  of  the  motion  was  reserved  to 
the  refusal  of  the  court  to  give  special  charge 
No.  1  asked  by  appellant  This  charge 
may  or  may  not  have  been  required  under 
the  facts,  but  as  we  have  not  the  facts  be- 
fore ns.  It  is  impossible  for  us  to  review  this 
gaestton,  even  if  the  court  had  acquired  ]u- 
rtsdictlon.  We  mention  these  because  tbe 
accused  might  supply  a  good  recognizance 
and  attach  the  jurisdiction  of  this  court  al- 
though the  one  In  the  record  Is  Insufficient, 
but  It  would  be  useless.  It  occurs  to  us,  to  fol- 
low this  procedure,  unless  there  was  some- 
thing In  the  record  that  would  justify  a  re- 
view of  the  questions  presented. 

The  appeal  will  be  dismissed. 

On  Motion  for  Behearing. 

On  a  former  day  of  this  term  the  appeal 
herein  was  dismissed  for  want  of  a  valid 
recognizance.  Since  the  rendition  of  that 
opinion  appellant  has  filed  a  sufficient  re- 
cognizance, which  reinstates  the  case  upon 
the  docket  The  record  is  now  before  us  on 
Its  merits. 

We  noticed  the  fact  In  the  former  opinion 
that  the  record  was  in  such  condition,  even 
had  the  jurisdiction  of  this  court  attach- 
ed, the  Judgment  would  have  to  be  affirmed. 
We  notice  again  tbe  fact  that  the  record  is 


before  us  without  a  statement  of  facts  or 
bill  of  exceptions.  There  Is  therefore  noth- 
ing before  the  court  which  can  l>e  reviewed 
or  discussed. 

The  motion  for  new  trial  insists  on  three 
grounds:  First,  the  verdict  is  contrary  to 
the  evidence;  second,  the  refusal  of  the 
court  to  grant  a  continuance;  and,  third,  re- 
fusal to  give  special  charge  No.  1.  With 
reference  to  tbe  first  .and  third  grounds  It 
may  be  stated  that  we  cannot  review  those 
matters  for  want  of  the  evidence.  There  is 
nothing  before  us  to  indicate  that  the  jury 
was  wrong  in  their  verdict,  or  that  the 
charge  was  applicable  to  any  situation  pre- 
sented by  the  evidence  that  would  be  favor- 
able to  appellant  In  regard  to  the  third 
ground  it  may  be  sufficient  to  state  there  was 
no  bill  of  exceptions  reserved  to  tbe  ruling 
of  the  court  overruling  the  application  for 
continuance. 

The  dismissal  is  set  aside,  and  the  Judg- 
ment is  now  affirmed. 

On  Second  Motion  for  Rehearing. 

[2]  At  a  previous  term  of  this  court  the 
judgment  herein  was  affirmed.  After  the 
adjournment  of  the  term,  which  occurred  the 
latter  part  of  June,  appellant  filed  a  motion 
for  rehearing,  because  appellant  has  been 
deprived  of  a  statement  of  facts  and  Mils 
of  exception  by  the  trial  judge  without 
fftult  or  neglect  on  the  part  of  appellant  or 
his  counsel,  and  appellant  represents  to  this 
court  that  he  thought  his  attorney  made 
and  prepared  a  statement  of  facts,  which 
was  agreed  to  by  the  county  attorney  on  27th 
of  October,  1914,  and '  which  statement  of 
facts  and  bills  of  exception  were  immediate- 
ly presented  to  tbe  trial  judge  with  the  re- 
quest to  approve  same,  or  prepare  a  state- 
ment himself,  which  said  judge  failed  and 
refused  to  do,  though  requested  to  approve 
the  same  and  return  same  to  appellant's 
attorney  so  they  could  be  filed  with  the 
clerk.  Appellant  further  says  that  the  trial 
Judge  arbitrarily  held  in  his  possession  the 
statement  of  facts  and  bills  of  exception  un- 
til after  the  time  allowed  for  filing  same, 
and  refused  to  approve  same.  Therefore  be 
asks  this  court  to  consider  the  matter.  This 
stetement  is  signed  by  counsel  for  appellant, 
but  there  is  no  affidavit  made.  This  applica- 
tion is  not  sworn  to;  in  other  words,  it  is 
not  sufficiently  presented  so  that  this  court 
can  act  upon  it  The  judge  makes  no  cer- 
tificate, and  in  fact  the  unsworn  stetement 
by  counsel  is  all  that  Is  presented  to  the 
court  with  reference  to  it  Under  this  show- 
ing we  are  not  authorized  to  consider  the 
stetements  In  tbe  motion,  and  In  order  to  do 
so  they  must  be  verified  in  some  way. 

Tbe  motion  for  rehearing  therefore  will  be 
overruled. 
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VOLUNTINH   T.    STATE.      (No.   3638.) 

(Oonrt  of  Oriminal  Appeals  of  Texas.    June  26, 
191S.    On  Rehearing,  Oct.  IS,  1916.) 

1.  CBiMinAi.  Law  $=>183V&  —  Formkb  Jkof- 

ABDY. 

Where  defendant  tried  for  murder  was  ac- 
quitted by  a  conviction  of  manslaughter,  the 
issue  of  murder  could  not  be  submitted  in  an- 
other trial,  though  the  court,  in  submitting 
manslaughter,  might  charge  as  to  what  consti- 
tuted murder. 

[For  other  cases,  see  Oriminal  Law,  Cent. 
Dig.  §§  366, 387,  389,  394 ;  Dec.  Dig.  «=>196%.] 

2.  EOUICIDK    ^=3300— iNSTBUOnOHS— Sklt- 
'      DZFENSB. 

In  a  trial  for  murder,  where  the  issue  of 
self-defense  was  raised,  an  instruction  that  de- 
fendant, in  exercising  such  right,  could  use 
only  such  degree  of  force  as  it  reasonably  ap- 
peared to  him  at  the  time  and  place  was  neces- 
sary to  protect  himself  against  unlawful  vio- 
lence, was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  614,  616-620,  622-630;  Dec.  Dig. 
«=>300.] 

8.  Homicide  ®=»300— Instbuctions— -Thbeats. 
Where  the  evidence  in  a  trial  for  murder 
raised  the  issue  of  sdf-defense  based  on  threats, 
the  refusal  to  submit  it  was  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  614,  616-^20,  622-630 ;  Dec.  Dig. 
«=»300.] 

4.  Houichdk  <&=:>47— Manblauohtbb— "Adb- 
quatb  Cause." 

Adultery  of  the  deceased  with  the  wife  of 
appellant  was  "adequate  cause"  which  might  re- 
duce the  homicide  to  manslaughter. 

[Ed.  Note.— For  other  coses,  see  Homicide, 
Cent  Dig.  g  71 ;  Dec  Dig.  <e=>47. 

For  other  definitions,  see  Words  and  Phras- 
es, BHrst  and  Second  Series,  Adequate  Cause.] 

5.  Homicide     ®=»341— Instbuctionb  — Mah- 
blaughteb— Adequate  Cause. 

In  a  prosecution  for  murder,  a  charge  on 
manslaughter  that,  if  defendant  believed  that 
the  deceased  had  improper  relations  with  his 
wife,  it  would  be  adequate  cause,  was  sufficient 
and  a  failure  to  further  charge  that,  if  he  be- 
lieved that  deceased  had  had  improper  relations 
with  appellant's  wife,  such  belief  by  him  would 
be  real  to  him,  whether  such  relations  existed 
or  not,  is  not  error  requiring  reversal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  721;  Dec.  Dig.  <&=»341.] 

e.  Homioidb    €=»181— Evidksce— Letteb. 

In  a  prosecution  for  murder,  wherein  de- 
fendant alleged  as  provocation  that  deceased 
had  had  improper  relations  with  defendant's 
wife,  the  contents  of  her  letter  to  deceased  was 
inadmissible,  but  the  fact  that  deceased  receiv- 
ed a  letter  from  her  and  the  registry  receipt 
for  it  to  which  his  answer  to  her  was  in  reply 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  (§  383-385 ;  Dec.  Dig.  <|ss»181.] 

Prendergast,  P.  J.,  dissenting  in  part 

Appeal  from  IMstrict  Court,  Tarrant  Coun- 
ty; R.  B.  Young,  Judge. 

J.  T.  VoUintine  was  ccmvlcted  of  man- 
slaughter, and  he  appeals.  Keversed,  and 
cause  remanded. 

BasUn,  Dodge,  Baskln  ft  Eastns,  of  Ft 
Worth,  and  Snodgrass,  Dlbrell  &  Snodgraas, 
of  Coleman,  for  appellant.  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  tbe  State. 


PRENDERGAST,  P.  J,  Upon  a  trial  for 
murder  appellant  was  convicted  of  man- 
slaughter and  assessed  the  blgbest  punisb- 
ment. 

[1]  In  view  (rf  the  disposition  we  make  of 
this  case,  we  will  give  no  extended  state- 
ment of  the  evidence.  TTnqnestionably  the 
evidence  raised,  and  it  was  the  duty  of  tbe 
court  to  submit,  the  issue  of  murder,  and 
tbe  oonrt  did  not  err  in  so  doing.  However, 
under  the  law,  as  appellant  was  acquitted 
of  mnrder,  of  course,  that  issue  cannot  be 
submitted  in  another  trial,  although  it  may 
be  proper  for  the  court,  in  order  to  properly 
submit  the  Issue  of  manslaughter,  to  inform 
the  Jury  what  Is  murder,  as  is  frequently 
necessary  to  do  when  an  accused  Is  tried  for 
mausJaughter  only. 

[2]  By  appellant's  testimony  alone  self-de- 
fense was  raised,  and  this  issue,  based  on  bis 
testimony,  was  as  favorably  submitted  in 
his  behalf  by  the  court's  charge  as  the  law 
and  facts  would  authorize.  However,  after 
thus  submitting  the  issue  the  court  added 
thereto  subdivision  14  as  follows: 

"You  are  further  instructed  that,  in  exercis- 
ing his  right  of  self-defense,  the  defendant  is 
permitted  only  to  use  such  degree  of  violence 
as  it  reasonably  appeared  to  him  at  the  time 
and  place  was  necessary  to  prevent  or  protect 
himself  against  such  unlawful  violence.' 

In  proper  time  appellant  specially  excepted 
to  this.  We  think  it  clear  under  the  author- 
ities that  this  instruction  under  the  facts  of 
this  case  should  not  have  been  given. 
Branch's  Crim.  Law,  {  451. 

[3]  The  court  refused  to  submit  a  charge 
on  self-defense  based  on  threats.  This  was 
properly  excepted  to  and  the  point  saved, 
and  appellant  even  requested  a  special 
charge  on  the  subject  In  our  opinion,  tlie 
evidence  raised  this  Issue,  and  tbe  court 
erred  in  refusing  to  submit  it. 

[4, 1]  In  the  charge  on  manslaughter  tbe 
court  properly  told  tbe  Jury  that  adultery 
of  the  deceased  wltb  the  wife  of  appellant 
was  adequate  cause.  He  further  told  them 
that,  if  the  defendant  believed  that  the  de- 
ceased had  improper  relations  With  his  wife, 
this  would  constitute  adequate  cause.  Ap- 
pellant complains  of  these  charges  in  that  tbe 
court  should  have  gone  further  and  told  the 
Jury  as  requested  in  his  special  charge,  that 
if  they  believed  from  the  evidence  that  ap- 
pellant believed  that  deceased  had  had  im- 
proper relations  with  appellant's  wife  on  tbe 
occasions  of  their  meeting  at  a  certain  place  in 
Dallas  and  at  a  certain  other  place  in  Ft 
.Worth,  or  either,  then  such  belief  by  1dm 
would  be  real  to  him,  whether  such  Improper 
relation  was,  in  fact,  had  or  not  We  tlilnk 
it  may  have  been  proper  to  have  given  such 
an  iiLStructiou  under  the  facts  of  this  case, 
but  it  Is  not  such  error  as  we  think  would 
Justify  a  reversal.  However,  it  might  be 
better  for  the  court  to  embrace  this  matter 
in  a  proper  charge  on  another  trial. 
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[I]  In  the  (^Ediilon  of  this  writer,  the  let- 
ter of  appellant's  wife  to  deceased,  dated 
September  12,  1914,  In  view  of  appellant's 
tegtimony  and  the  letter  of  the  deceased  in 
leply  to  appellant's  wife.  Introduced  In  evi- 
dence by  Mm,  was  properly  admitted  In  evi- 
dence. His  Brethren,  however,  Incline  to 
the  opinion  that  the  contents  of  the  letter 
should  not  have  been  admitted  In  evidence, 
bat  the  &ct  that  deceased  received  a  letter 
trom  her  and  the  registry  receipt  for  It  to 
wM(di  his  answer  to  her  was  In  reply  was 
admissible  In  evidence. 

There  is  nothing  else  raised  which  pre- 
aentg  any  error  or  needs  any  discussion.  Ow- 
ing to  the  near  approach  of  the  adjournment 
of  this  conrt  for  the  term  and  the  press  of 
many  other  matters,  a  full  discussion  of  the 
gnestioDs  decided  Is  pretermitted. 

For  the  errors  above  {minted  out,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 

On  Rehearing. 

We  think  the  original  opinion,  wherein  we 
held  the  conrt  on  another  trial  should  charge, 
as  intlsted  by  appellant,  to  the  effect  that.  If 
appellant  believed  deceased  had  had  Improper 
rdations  with  his  wife,  "then  such  belief  by 
him  would  be  real  to  him,"  is  not  correct, 
bat  the  court's  charge,  as  given.  Is  sufficient. 
With  this  correction  In  the  original  opinion, 
the  moticm  for  rehearing  Is  overruled. 


Kx  parte  SAPP  et  al.    (No.  8609.) 

(Ooort  of  Criminal  Appeals  of  Texas.    June  23, 
1915.    Rehearing  Denied  Oct.  18,  1916.) 

L  Habkas  Corpus  «s>118  —  AmassioN  to 

Bail— Appbai/— SviOBHCB. 
On  appeal  from  an  order  denying  admission 
to  bail,  the  Court  of  Ciiminal  Appeals  will  not 
diicusa  the   evidence. 

(Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
poi.  Cent  Dig.  i  114:  Dec.  Die.  «3>113;  Ap- 
peal and  Error,  Gent  LMg.  f  S400.] 

2.  Bail  «=>42— Admission  to  Bah.. 

t'nder  Const  art  1,  |  11,  all  prisoners  are 
to  be  admitted  to  bail,  save  when  the  proof  is 
evident  not  only  that  accused  is  guilty,  but 
that  the  jary  will,  if  they  properly  enforce  the 
law,  probably  assess  capital  punishment 

[Ed.  Note.— For  other  casea,  see  Bail,  Cent 
Dig.  U  139-144,  WT-152;   Dec.  Dig.  «8=>42.] 

8.  Habeas  Cobpub  «=>113— AfpkaIi— Rkvikw 

— evidbkce. 

Where  there  was  evidence  warranting  the 
condnsion.  In  habeas  corpus,  denying  relator 
bail  in  a  i>ro8ecation  for  a  capital  offense,  that 
proof  of  guilt  was  strong,  its  order  will  be  up- 
held on  appeal. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8  114;  Dec.  Dig.  «=»113;  Ap- 
peal and  Error,  Cent  Dig.  {  3400.] 

Apueal  from  District  Conrt,  Hardin  Gonn- 
ty;  J.  Lilewellyn,  Judge. 

Ez  parte  application  by  B.  El.  Sapp  and 
others  for  a  writ  of  habeas  corpus  for  ad- 
mission to  ball.  B'rom  an  order  denying  ball, 
they  appeaL    Affirmed. 


F.  J.  &  O.  T.  DufF,  of  Beaumont,  Goe  ft 
Goe,  of  Konntze,  and  Howth  &  Adams,  of 
Beaumont,  for  appellants.  D.  J.  Harrison, 
Dlst  Atty.,  of  liberty,  W.  R.  Blaln,  of  Beau- 
mont, and  O.  O.  UcDonald,  Asst  Atty.  Gen., 
for  the  State. 

PRENDERGAST,  P.  J.  Appellants  were 
Indicted  for  the  murder  of  Dicli  Watts. 
They  sued  out  a  writ  of  habeas  corpus  before 
the  district  Judge,  who,  after  bearing  all  the 
evidence,  denied  them  balL  Henoe  this  ap- 
peal. 

[1]  The  statement  of  facts  Is  volumlnoua 
We  have  given  It,  and  appellants'  briefs,  care- 
ful consideration,  in  addition  to  having  heard 
the  evidence  discussed  on  submission  for  an 
hour  on  each  side,  by  the  able  attorneys  rep- 
resenting the  appellants  and  the  state.  It  Is 
the  role  of  this  court  not  to  discuss  the  evi- 
dence In  appeals  of  this  character,  and  we 
shall  adhere  to  that  rule  now. 

[2,  3]  "The  rule  Is:  'All  prisoners  shall  be 
bailable.'  Section  11,  art  1,  of  our  Consti- 
tution. The  exception  Is:  'When  the  proof 
Is  evident'  that  not  only  the  accused  is  guilty, 
but  that  the  Jury  will,  if  they  properly  en- 
force the  law,  probably  assess  capital  pun- 
ishment; this  conclusion  to  be  reached  by 
the  well-guarded  and  dispassionate  judgment 
of  the  court  or  Judge  passing  upon  the  ques- 
tion." Ex  parte  Stephenson,  71  Tex.  Cr.  R. 
882,  160  S.  W.  77.  As  we  understood  appel- 
lant's attorney,  on  the  submission  hereof,  it 
was  conceded  that  In  all  probability  a  Jury 
wiU  assess  the  death  penalty.  If  on  final  trial 
the  guilt  of  appellants  is  shown.  At  any 
rate,  whether  conceded  by  appellants  or  not. 
In  onr  opinion.  If  their  guilt  Is  so  shown,  a 
"Jury  will,  If  they  properly  enforce  the  law, 
probably  assess  capital  punishment"  Itiat 
feature  need  not  be  further  considered. 

The  only  other  question,  then,  is  whether 
or  not  the  evidence  as  a  whole  was  clear  and 
strong  enough  to  "lead  a  well-guarded  and  , 
dispassionate  judgment  to  the  conclusion 
•  •  •  that  the  accused  is  the  guilty  agent" 
Ex  parte  Russell,  71  Tex.  Cr.  R.  378,  160  S. 
W.  76.  If  so,  ball  was  correctly  denied.  The 
law  of  our  state  on  this  question  is  well,  and 
has  long  been,  established,  not  only  by  our 
constitutional  and  statutory  provisions,  but 
by  our  decisions  as  well.  We  will  dte  and 
quote  from  some  of  our  decisions — not  all  of 
them  to  the  same  effect  hy  any  means. 

In  Ez  parte  Elvers,  29  Tex.  App.  560,  16 
S.  W.  343,  this  court  by  Judge  Davidson, 
said: 

"'All  prisonera  shall  be  bailable  by  snfBcient 
sureties  unless  for  capital  offenses  when  the 
proof  is  evident.'  Bill  of  Rights,  {  11.  By  vir- 
tue of  this  provision  the  right  of  bail  is  secured 
to  all  persons  in  this  state  who  are  accused  of 
crime,  except  in  casea  where  the  evidence  mani- 
fests with  reasonable  certainty  that  the  accused 
party  is  guilty  of  a  capital  offense.  McCoy  v. 
State,  28  Tex.  33  [78  Am.  Dec.  K20] ;  Ex  parte 
Coldiron,  16  Tex.  App.  464;   Ex  parte  Smith, 
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23  Tex.  App.  lOO,  6  S.  W.  99.  The  rule  in  this  [ 
state  for  determining  whether  or  not  bail  should 
be  granted  is  as  follows:  'If  the  evidence  is 
clear  and  strong,  leading  a  well-guarded  and 
dispassionate  judgment  to  the  conclusion  that 
the  offense  has  been  committed,  that  the  ac- 
cused is  the  guilty  agent,  and  that  he  would 
probably  be  punished  capitally  if  the  law  is 
administered,  bail  is  not  a  matter  of  right.' 
Ex  parte  Smith,  23  Tex.  App.  126  [5  8.  W. 
102],  Stated  in  another  form  it  is  thus  laid 
down:  'If,  upon  the  whole  testimony  adduced, 
the  court  or  judge  entertains  a  reasonable  doubt 
whether  the  relator  committed  the  act,  or  wheth- 
er in  doing  so  he  was  guilty  of  a  capital  crime, 
bail  should  be  granted.'  Same  authority.  'Thit 
rule  appUet  when  the  cote  i$  oontidered  on  ap- 
peal, the  court  keying  in  mind  the  prima  fade 
Ifigal  pretumption  that  the  action  of  the  trial 
judge  toat  correct.'  (Italics  added.)  Same  au- 
thority. To  the  mind  of  the  tribunal  passing 
upon  the  evidence  the  guilt  of  the  applicant  of 
a  capital  offense  may  be  evident  *  *  *  and 
yet  there  may  be  evidence  in  conflict  with  such 
inculpatory  evidence.  It  is  not  all  conflicting, 
exculpatory  evidence  that  will  have  the  effect  to 
raise  a  reasonable  doubt  of  enilt  and  destroy  or 
impair  the  force  of  "evident  proof  made  by  in- 
culpatory evidence.'     Same  authority." 

In  Smith  v.  State,  23  Tesx.  App.  126-127,  5 
S.  W.  102,  cited  by  Judge  Davidson,  It  Is 
said  the  rule  is: 

"If  the  evidence  is  clear  and  strong,  leading 
a  well-guarded  and  dispassionate  judgment  to 
the  conclusion  that  the  offense  has  been  commit- 
ted, that  the  accused  is  the  guilty  agent,  and 
that  he  would  probably  be  i)unisDed  capitally 
if  the  law  is  administered,  bail  is  not  a  matter 
of  right." 

And  farther : 

This  rule  "is,  as  we  understand  it,  in  har^ 
mony  with  the  constitutional  requirement  that 
bail  shall  be  granted  unless  the  proof  is  evident. 
It  is,  in  effect,  the  same  rule  stated  as  a  cor- 
rect one  in  Bridewell's  Case,  57  Miss.  39,  but 
in  different  language;  that  is:  'If,  upon  the 
whole  testimony  adduced,  the  court  or  judge  en- 
tertains a  reasonable  doubt  whether  the  re- 
lator committed  the  act,  or  whether  in  so  doing 
he  was  guilty  of  a  capital  crime,  bail  should  be 
granted.  This  rule  applies  when  the  case  is 
considered  on  appeal,  the  court  keeping  in  mind 
the  prima  facie  legal  presumption  that  the  ac- 
tion of  the  trial  judge  was  correct.  A  majority 
of  the  court  are  not  to  be  understood  as  hold- 
ing that  under  the  operation  of  this  rule  the 
evidence,  though  cot^icting,  may  not  at  the 
same  time  be  evident.  To  the  mind  of  the  tri- 
bunal passing  upon  the  evidence  the  guilt  of 
the  applicant  of  a  capital  offense  may  be  evi- 
dent—that  is,  clear,  strong,  not  admitting  of  a 
reasonable  doubt— and  yet  there  may  be  evi- 
dence in  conflict  with  such  inculpatory  evidence. 
It  is  not  all  conflicting,  exculpatory  evidence 
that  will  have  the  effect  to  raise  a  reasonable 
doubt  of  guilt,  and  destroy  or  impair  the  force 
of  'evident  proof  mode  by  inculpatory  evidence. 
It  is  for  the  judge  or  court  who  bears  the  testi- 
mony to  consider  the  evidence  as  a  whole,  and 
if  by  the  entire  evidence  a  reasonable  doubt  of 
the  applicant's  guilt  of  a  capital  offense  is  not 

fenerated,  the  proof  is  evident,  and  bail  should 
e  denied." 

In  Bx  parte  Jones,  31  Tex.  Or.  R.  446,  20 
S.  W.  983,  this  court,  by  Judge  Slmklns, 
again  said: 

"Bail  should  be  granted  in  murder  cases  un- 
less, upon  examination  of  all  the  evidence  ad- 
duced, the  court  should  conclude  that  the  proof 
of  guilt  is  evident,  and  the  accused  would  be 
convicted  of  murder  in  the  first  degree  if  the 
law  was  administered.    The  guilt  of  the  accused 


may  be  evident,  though  there  may  be  conflicting 
testimony.  Ez  parte  Smith,  23  Tex.  App.  125 
[6  S.  W.  99] :  Drury's  Case,  25  Tex.  45.  ^Proof 
18  evident,'  if  the  evidence  adduced  on  an  appli- 
cation for  bail  would  sustain  a  verdict  convict- 
ing the  applicant  of  murder  in  the  first  degree. 
Foster's  Case,  5  Tex.  App.  625  [32  Am.  Eep. 
677]." 

In  Ex  parte  King,  56  Tex.  Cr.  R.  68,  118  S. 
W.  1032,  this  court,  by  Judge  Ramsey,  said : 

"The  testimony  introduced  on  the  part  of  the 
state  is  amply  sufficient,  if  true,  to  show  that  re- 
lator is  guilty  of  murder  in  the  first  degree. 
His  defense  consists  of  proof  of  blibi,  and  also 
involves  to  some  extent  an  attack  and  impeach- 
ment of  the  state's  witnesses.  The  case  is  pe- 
culiarly one  of  fact,  and  in  respect  to  a  matter 
of  this  sort,  as  we  view  it  from  tlie  statement  <rf 
the  evidence  contained  in  the  record,  the  judg- 
ment of  the  trial  court  should  not  be  set  aside 
where  there  is  proof  showing  the  defendant's 
guilt  to  be  evident.  We  are  not  prepared  to  say 
the  action  of  the  court  below  was  without  ample 
warrant,  and  without  comment  on  the  testi- 
mony we  deem  it  our  duty  to  affirm  the  judg- 
ment of  the  court  below,  which  is  here  done." 

That  case  is  specially  and  peculiarly  aiy- 
plleable  to  this.  See,  also,  Ex  parte  Cabrera, 
53  Tex.  Cr.  R.  466,  110  8.  W.  898;  Ex  parte 
Brown,  63  Tex.  Cr.  R.  613,  614,  140  S.  W. 
1191;  Ex  parte  Finney,  70  Tex.  Cr.  R.  284, 
156  S.  W.  636.  As  said  by  Judge  Ramsey  in 
King,  snpra,  so  we  say  In  this  case: 

"We  are  not  prepared  to  say  the  action  of 
the  court  below  was  without  ample  warrant, 
and  without  comment  on  the  testimony  we  deem 
it  our  dut^  to  aflirm  the  judgment  of  the  court 
below,  which  is  here  done." 


rX)OPER  ▼.  STATE.     (No.  8680.) 

(Court  of  Criminal  Appeals  of  Texas.    June  25, 

1915.    Rehearing  Denied  Oct.  13,  1915.) 

1.  OBtMiNAi.  Law  «=>1114— Afpeal  and  ESa- 
BOB— Question  Pbbskkted — SumoiENcr  or 
Evidence. 

Where,  on  appeal  from  a  conviction  of 
crime,  there  were  no  bills  of  exception  in  the 
record,  no  complaints  as  to  the  charge  of  the 
court,  and  no  special  charges  requested  below, 
the  only  question  presented  was  tbe  sufficiency 
of  tbe  evidence  to  sustain  the  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Luw,  Cent.  Dig.  $$  2918)  2921;  Dec.  Dig.  «=» 
1114.] 

2.  VAOBANOT  «=»8  —  StJFFIOIENCT  OF  EVI- 
DENCE. 

In  a  prosecution  for  being  an  idle  persMi 
without  visible  means  of  su{^ort,  evidence  held 
to  support  conviction. 

[Kd.  Note. — For  other  cases,  see  Vagrancy, 
Cent.  Dig.  {  3:   Dec.  Dig.  «=s>3.] 

Appeal  from  Johnson  County  Court;  B. 
Jay  Jackson,  Judge. 

Jake  Looper  was  convicted  of  being  an  idle 
person  without  visible  means  of  support,  and 
he  appeals.    Affirmed. 

W.  B.  Featberston,  of  <3leburne,  for  appel- 
lant. C.  C.  McDonald,  Asst  Atty.  Oen.,  for 
tbe  State. 

HARPER,  J.  Under  a  complaint  charging 
him  with,  on  or  about  January  1,  1915,  and 
continuously  up  to  the  time  of  fiUsg  tbe  com- 
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plaint,  Febraary  19th,  being  then  and  there 
an  Idle  person,  the  appellant  being  an  able- 
bodied  person,  who  habitnaUy  loafed  and 
loitered  about  the  streets  of  Cleburne,  hav- 
ing no  regular  employmoit  and  no  visible 
means  of  support,  appellant  was  convicted. 

[1,  2]  There  are  no  bUls  of  exception  in 
tbe  record,  no  conaplalnts  as  to  the  charge 
of  tbe  court,  and  no  special  charges  were 
requested.  So  the  only  question  presented 
Is  the  sufficiency  of  the  evidence.  W.  M. 
Battle,  A.  C.  White,  Jim  Hughes,  Elmmett 
Dillard,  Bob  Swing,  and  I^ee  Bizzell  testify 
to  ftcts  whldi  folly  support  the  .allegations 
In  tbe  complaint  As  a  defense  appellant  re- 
lies on  the  fact  that  he  owned  a  home  in 
Cleburne  valued  at  ^00,  two  vacant  lots, 
value  not  given,  and  some  other  property, 
value  not  given.  Kone  of  them  are  shown 
to  produce  any  revenue^  or  that  he  has  any 
Income  therefrom.  If  the  testimony  would 
show  that  appellant  had  visible  means  of 
8nH>ort,  or  an  Income  sufficient  to  support 
himself,  wife,  and  children,  we  would  agree 
with  appellant  that  the  provisions  of  the  law 
under  which  he  was  Indicted  did  not  reach 
his  case:  But,  as  no  such  showing  is  made, 
we  cannot  say  that  the  Jury,  with  the  law 
properly  presented  to  them  in  the  charge, 
was  not  authorized  to  return  the  verdict  they 
did. 

The  Judgment  is  affirmed. 


SLOAN  V.  STATB.     (No.  3649.) 

(Conrt  of  Criminal  Appeals  of  Texas.    June  26, 

1916.     Rehearing  Denied  Oct.  13, 

1915.) 

1.  Irtozicatiito  Liquobs  «=>23ft— Prohibi- 
tion Laws  —  Violation  —  StrFPiciENCT  of 
Evidence. 

Id  a  prosecution  for  violating  the  prohibi- 
tion law,  evidence  held  sufficient  to  sustain  a 
ciinvlction. 

(Ed.  Note. — ^Por  other  cases,  see  Intoxicating 
LioDors,  Cent  Dig.  H  300-322;  Dec.  Dig.  «==> 

2.  CmuiitAi.  Law  9s>147  —  Limitation  or 
Prosecution — Computation  of  Time  tbou 
FruNQ  OF  Indictment. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  a  conviction  could  only  be  had  for 
an  offense  committed  within  two  years  prior  to 
the  filing  of  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {{  271,  272;  Dea  Dig.  <&=» 
147.] 

3.  CaiMiNAt.  Law  «=>1172— Appkal  and  £3s- 
BOB— Harmless  Erkob— Misouabqe  as  to 
Limitation  of  Prosecution. 

Where,  in  a  prosecution  for  violating  the 
prohibition  law,  the  court  erred  in  authorizing 
a  conviction  for  the  commission  of  the  offense 
other  than  within  two  years  prior  to  the  fiiingi 
of  the  indicUnent,  all  the  evidence  nevertheless 
showing  that,  if  a  sale  was  made  at  all,  it 
was  made  within  less  than  two  years  prior  to 
tbe  retam  of  the  indictment,  the  error  was 
barmleas. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I-aw,  Cent.  Dig.  H  3128,  3154-3157,  3159-5163, 
3169;    Dec.  Dig.  <8=>1172.] 


Appeal  from  Johnson  County  Gourt;    B. 

Jay  Jackson,  Judge. 

Henry  Sloan  was  convicted  of  violating 
the  prohibition  law,  and  be  appeals.  Af- 
firmed. 

W.  B.  Featherston,  of  Cleburne,  for  appel- 
lant G.  G.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
violating  the  prohibition  law  in  Johnson 
county  and  his  punishment  assessed  at  im- 
prisonment in  Jail  for  thirty  days  and  a  fine 
of  $25. 

[1  ]  The  evidence  is  amply  sufficient  to  sus- 
tain the  verdict  as  Warren  Clark  testifies 
he  purchased  a  bottle  of  whisky  from  him 
about  the  10th  day  of  February,  1914,  and 
paid  him  50  cents  for  it  Appellant  intro- 
duced evidence  tending  to  show  that  he  was 
on  the  county  road  in  Johnson  connty,  work- 
ing out  a  fine  from  February  4,  1914,  until 
March  4,  1914.  However,  the  judgment  In- 
troduced by  him  states  the  Judgment  of  con- 
viction was  had  on  March  10,  1914.  In  ad- 
dition to  this  Warren  Clark  testified  that  he 
knew  when  appellant  went  on  the  road,  and 
he  purchased  the  whisky  a  little  while  before 
he  went  on  the  county  road. 

[2,  3]  Appellant  insists  that  the  conrt  erred 
In  autiiorizlng  a  conviction  for  any  period 
of  time  two  years  prior  to  February  14,  1914, 
when  he  should  have  counted  the  time  with- 
in two  years  prior  to  the  filing  of  the  Indict- 
ment In  this  case.  Appellant's  contention  Is 
correct,  and  If  the  evidence  suggested  that 
the  alleged  sale  may  have  been  any  time 
prior  to  two  years  h^ore  due  filing  of  the 
indictment,  his  contention  would  be  ground 
for  reversal  of  the  case.  But  as  the  evidence 
and  all  the  evidence  shows  that  if  a  sale  was 
uwde,  it  was  made  within  less  than  two  years 
prior  to  tbe  return  of  tbe  indictment,  the 
assignment  presents  no  ground  for  reversal. 

Tbe  Judgment  la  affirmed. 


VAN  DTKE  V.  STATB.     (No.  3591.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 

1916.    On  Motion  for  Rehearing, 

Oct.  13,  1915.) 

1.  Cbiminal  Law  iS=»1092,  1099— Appeai/— 
Recobd— Time  for  F^ino  Statement  and 
Biixe  of  Bxoeftion. 

Where  the  statement  of  facts  and  bills  of 
exception  were  filed  after  adjournment  of  court 
without  an  order  for  that  purpose,  such  papers 
will  not  be  considered. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2803,  2829.  2834-2801, 
2866-2880,  2919;    fi^.  Dig.  «s»10e2,  1009.] 

On  Motion  for  Rehearing. 

2.  Cbiminai,  Law  «=s»1092,  1090  —  Appeal 
AND  Error  —  Record  —  Time  fob  E^lino 
Statement— Bills. OF  Exception— Statute. 

Code  Cr.  Proc.  1911,  art  845,  regulating 
the  filing  of  statement  of  facts  and  bills  of  excep- 
tion  when  the  appeal  is  taken  from   a  judg- 
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ment  of  oonvlctioii  in  a  district  or  county  court, 
doeg  not  authorize  ouch  papers  to  be  filed  after 
adjournment  of  court,  whether  there  was  an 
order  entered  to  that  effect  or  not. 

[Eld.    Note.— For   other    cases,    see    Criminal 

Law,    Gent    Dig.    M   2S03,    2829,    2834-2861, 

2866-2880,  2&19;    Dec.   T)ig.   «=»1002,   1099.] 

8.  Criminai.  Law  ie=»1092,   1090  —  Appeal 

AND  ISbbob  —  Record  —  Timb  fob  Filing 

Staiiemknt  and  Bills  of  BIxcbption— Ob- 

DESt  OF  COUBT. 

Where,  on  appeal,  the  derk  of  the  trial 
court  sent  up  a  certificate  showing  that  the 
court  entered  vpon  its  private  docket,  "De- 
fendant's motion  haying  been  this  day  overrul- 
ed, and  he  having  nven  notice  of  appeal,  and 
his  bond  fixed  at  $700,  defendant  asked  and 
was  granted  the  time  provided  by  law  in  which 
to  file  his  statement  of  facts,"  such  order  not 
carried  forward  into  the  minutes  of  the  court, 
does  not  authorize  the  filing  of  statement  of 
facts  and  bills  of  exceptions  after  adjournment 
of  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  M  2803,  2829,  2834-2861, 
2866-2880,  2919 ;    Dec.  Dig.  <S=3l092,  1099.] 

4.  Obiuinal    Law    i&=>1121— Appbai/— Quxs- 

TiONS  Rkvtkwable— Recobd. 

Where,  in  a  prosecution  for  violating  the 
local  option  law,  motion  was  made  to  quash  the 
information  and  affidavit  because  the  prohibition 
election  in  the  counter  and  the  publication  of  the 
result  had  not  been  in  conformity  with  statute, 
the  court  on  appeal  could  not  consider  the  ques- 
tion of  the  invalidity  of  the  election  in  the  ab- 
sence of  evidence  on  the  point. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  2938,  2939;  Dec.  Dig. 
*=»1121.] 

Appeal  from  Scuriy  County  Court;  0.  R. 
Buchanan,  Judge. 

A.  B.  Van  Dyke  was  convicted  of  violating 
tlie  local  option  law,  and  he  appeals.  Af- 
firmed. 

Smltli  &  Spiller,  of  Snyder,  and  W.  A. 
Anderson,  of  San  Angelo,  for  appellant  a 
0.  McD<HiaId,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  [1]  Appellant  waa  charg- 
ed with  violating  the  local  option  law.  There 
are  several  Interesting  questions  raised  in 
the  motion  for  new  trial  and  bills  of  excep- 
tion, but  the  record  Is  in  such  condition  that 
the  statement  of  facts  and  bills  of  exception 
cannot  be  considered.  All  these  papers  were 
filed  after  adjournment  of  court,  without  an 
order  having  been  entered  for  that  purpose; 
at  least  the  record  is  before  us  without  an 
order  authorizing  the  filing  of  statement  of 
facts  and  bills  of  exception  after  adjourn- 
ment of  court.  In  this  attitude  of  the  record 
these  papers  cannot  be  considered,  and  the 
questions  suggested  in  motion  for  new  trial 
and  bills  of  exceptlcMi  cannot  be  revised. 

The  Judgment  therefore  will  be  afilrmed. 

On  Motion  for  Rehearing. 

[2]  Just  before  the  adjournment  of  the 
term  of  court  in  June  last  the  Judgment 
herein  was  afilrmed.  The  statement  of  facts 
and  bills  of  exception  were  filed  out  of  term 
time,  without  an  order  of  the  court  entered 
granting  time  for  such  purpose.    Appellant 


insists  we  were  in  error  In  not  oonslderiiig 

Ills  statement  of  facts  and  bills  of  exception, 
referring  us  to  the  act  of  1911,  art  845,  of 
the  Procedure  as  authority  authorizing  such 
papers  to  be  filed  whether  there  was  an  order 
entered  or  not  In  view  of  the  numerous  de- 
cisions holding  to  the  contrary,  and  that 
that  law  did  not  apply  to  county  court  cases, 
and  only  applied  to  the  stenographer's  act 
the  statement  of  facts  and  bills  of  exception 
cannot  be  considered.  It  is  deemed  unneces- 
sary to  cite  these  cases. 

[3]  The  clerk  sends  a  certificate  showing 
that  the  court  entered  upon  his  private  dock* 
et  the  following : 

"Defendant's  motion  having  been  this  day  over- 
ruled, and  he  having  given  notice  of  appeal,  and 
his  bond  fixed  at  $'700,  defendant  asked  and 
was  granted  the  time  provided  by  law  in  which 
to  file  his  statement  of  facts." 

This  order  was  not  carried  forward  into 
the  minutes  of  the  court,  and  therefore  can- 
not t>e  considered.  The  writer  was  under 
the  Impression  that  this  court  would  be  au- 
thorized to  consider  such  an  order  and  con- 
sider the  statement  of  facts  and  bills  of 
exception,  but  upon  looking  over  the  session 
acts  fails  to  find  that  the  Legislature  enacted 
such  a  statute.  We  find  that  the  acts  of  the 
last  Legislature  contain  a  statute  to  the 
effect  that  where  notice  of  appeal  has  t)een 
given  and  not  carried  into  the  minutes,  tills 
may  be  shown  either  in  vacation  or  term 
time,  and  the  proper  order  entered,  and  it 
shall  be  regarded  as  having  occurred  at  the 
time  the  notice  of  appeal  was  given,  but 
statement  of  facts  and  bills  of  exception  were 
not  included  in  that  statute.  We  therefore 
cannot  consider  the  statement  of  facts  and 
bUls  of  exception. 

[4]  Motion  was  made  to  quash  the  Infor- 
mation and  aflidavit  t>ecause  prohibition  of 
the  sale  of  intoxicating  liquors  in  the  county 
of  Scurry  is  not  in  effect  for  the  reason 
that  the  election  wherdn  the  question  was 
submitted  to  the  voters  of  said  county  and 
the  publication  of  the  result  thereof  was  not 
in  conformity  with  the  statute  governing 
such  election,  as  is  shown  by  the  records  of 
the  minutes  of  the  commissioners  court  of 
Scurry  county.  Without  evidence  of  that 
fact  before  us  this  question  cannot  be  con- 
sidered. Where  the  validity  of  the  election 
is  attacked,  the  evidence  must  show  such 
election  to  t>e  Invalid,  and  that  the  law  was 
not  in  force.  Whether  this  could  be  done 
on  motion  to  quash  or  not  It  is  not  necessary 
here  to  decide,  but  inasmuch  as  this  court 
must  presume  that  the  election  was  properly 
held  in  the  absence  of  an  attack  on  it  that 
question  cannot  under  condition  of  this  rec- 
ord, be  considered  on  motion  to  quastL  It 
might  come  up  in  the  evidence,  and  if  the 
evidence  showed  there  was  no  valid  election, 
of  course  tlie  evidence  would  not  be  suffi- 
cient to  support  a  conviction.  There  must  be 
a  law  in  force  punishing  the  offense,  else  a 
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conTictl<m  cannot  occnr.    Bnt  as  Oie  matter 
Is  presented  we  cannot  consider  It. 

The  motion  tor  rebearing,  therefore,  will 
lieoTemiled. 


TATIX)R  ▼.  STATE.     (No.  8696.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 
1&15.     Rehearing  Denied  Oct  13,  1916.) 

1.  CRDaiTAi.   Law    4=959— Pkinoipixs— Who 

A£B. 

Mere  presence,  without  participation  In  the 
commission  of  an  offense,  will  not  constitute  one 
a  principal,  but  m'esence,  with  other  circum- 
itancea,  may  be  samciest  to  show  that  such  per- 
son was  a  principal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  71,  73,  74,  76-«l;  Dec.  Dig. 
«=>S9.] 

2.  EoHicmB  $s»281  —  Evidence  —  Aoiassi- 

SIUTT. 

In  a  prosecatiDn  for  homicide,  eridence 
tlutt  accused  was  a  principal  held  sufficient  to 
(0  to  the  jury. 

[£d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  573 ;   Dec.  Dig.  <8=>281.] 

8.  HOVICIDB  «=>305  —  EVIDKNOE  —  INBTBUO- 
TIONS. 

In  a  prosecution  for  homicide,  where  it  ap- 
peared that  accused  was  the  father  of  the  one 
who  fired  the  fatal  shot,  and  that  he  had  brought 
with  him  the  gun  used  in  the  killing,  a  charge 
that  aU  persons  are  principals  who  are  guilt; 
of  acting  together  in  the  commission  of  an  of- 
fense, and,  when  an  offense  has  been  committed 
b;  one  and  others  are  present,  the  criterion 
ii,  Did  the  parties  act  together  in  the  commis- 
sion of  the  offense?  and,  if  so,  all  are  alike 
guilty,  is  erroneous  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  637;    Deo.  Dig.  «=>306.] 

4  WrrNESSES  «s>266  —  Bqcahination  —  Rs- 

IKESniNO  Mkmobt. 

The  memory  of  a  witness  may  be  refreshed 
by  propounding  questions  to  her  and  exhibiting 
to  her  her  testimony  given  at  the  coroner's  in- 
quest 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ({  870-890;    Dec  Dig.  i8=3255.] 

6.  WlTMESSES  «S>321  —  EXAIUKATION  —  Ijf- 
FKACIUISIfT. 

Under  Code  Cr.  Froc.  1911,  art  815,  a 
party  introducing  a  witness  may  attack  his 
testimony  when  the  facts  stated  by  the  witness 
are  injurious  to  his  cause,  the  state,  when  it  in- 
troduces a  witness  cannot  attack  the  witness 
because,  even  after  an  attempt  to  refresh  her 
memory,  the  witness  fails  to  recall  matters  tes- 
tified to  at  the  coroner's  inquest;  in  such  case 
there  being  no  injury  to  the  state's  case. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  S<  1094,  1099,  1100;  Dec.  Dig. 
*=321.] 

6.  Cbimiral  Law  €=3380  —  Characteb  Evi- 

DEKCB— ADMISSIBILITT. 

Where  accused  put  his  good  character  as  a 
peaceable  citizen  in  issue,  testimony  that  it 
had  been  reported  some  30  years  before  that  he 
killed  a  man  in  another  sta^  and  was  a  member 
of  a  gang  of  outlaws  is  too  remote  to  be  cun- 
cidered. 

[Ed.  Note^-For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  843,  845;  Dec.  Dig.  <S=9 
380.] 

7.  HomciDB  «=s>300— PBiNoiFAia— Who  Abe. 

Where  accused,  diarged  as  being  a  prin- 
dpal  with  his  son,  who  shot  deceased,  testified 


that  deceased  readied  for  a  pistol,  a  eliarge  on 

self-defense  should  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  ${  614,  616-^20,  622-630;  Dec  Dig. 
«=»300.] 

8.  Homicide  «=»300— Pbincipai«— Liabiutt. 
Where  accused  was  charged  as  being  a  prin- 
cipal with  his  son,  who  actually  did  the  killing, 
he  could  not  be  convicted  if  he  believed  the 
killing  was  necessary  to  their  mutual  safety, 
or  if  the  son  so  believed  on  reasonable  grounds. 

[EM.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  014.  616-«20,  622-630;  Dec.  Dig. 
•8=300.] 

Appeal  from  District  Court,  Smith  Coun- 
ty;  J.  A.  Bulloch,  Special  Judge. 

J.  B.  liaylor  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed  and  re- 
manded. 

Simpson,  Lasseter  ft  Gentry,  of  Tyler,  for 
appellant  C.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  Indicted, 
charged  with  murder.  When  tried  he  was 
adjudged  guilty  of  manslaughter,  and  his 
punishment  assessed  at  two  years'  confine- 
ment In  the  penitentiary. 

The  evidence  in  thia  case  would  show  that 
the  deceased,  John  Gllley,  was  a  deputy  sheriff 
and  on  the  24th  of  last  December  had  ar- 
rested some  negroes  living  on  Frank  Taylor's 
farm.  While  carrying  them  to  Tyler,  Jesse 
Taylor  overtook  the  oflBcers.  What  then 
took  place  Is  a  mooted  question.  The  state's 
evidence  is  that,  when  Jesse  Taylor  overtook 
the  officers,  he  cursed  and  abused  them,  and 
assaulted  Mr.  Broadwater,  who  was  as- 
sisting Deputy  Sheriff  Gllley.  Broadwater's 
testimony  Is  that  deceased,  Gllley,  struck 
Jesse  Taylor  on  the  head  with  a  pistol,  it 
being  accidentally  discharged,  killing  Jfesse 
Taylor.  Appellant  and  his  other  two  sons, 
Frank  and  Willis  Taylor,  placed  no  con- 
fidence in  this  theory  of  the  case,  but  from 
what  they  heard  they  believed  that  GUley 
had  Intentionally  shot  Jesse  Taylor,  when 
be  had  committed  no  assault;  that  he  had 
followed  Gllley  and  Broadwater  to  secur* 
the  release  of  the  negroes,  and  had  only  re- 
quested their  release,  when  words  ensued, 
and  Gllley  shot  Jesse  Taylor  in  the  back  of 
the  head.  Without  discussing  further  the 
evidence  in  regard  to  the  killing  of  Jesse 
Taylor,  or  commenting  thereon,  the  record 
makes  it  evident  that  a  bad  state  of  feeling 
existed  between  deceased,  Gllley,  and  Broad- 
water, on  the  one  hand,  and  appellant  and 
his  two  sons,  Frank  and  Willis,  on  the  other 
hand,  up  until  the  time  Gllley  was  killed  on 
the  morning  of  February  5th  last. 

Willis  Taylor  fired  the  shot  that  killed 
Gllley.  This  Is  shown  by  all  the  evidence, 
both  for  the  state  and  defendant  The 
state  sought  the  conviction  of  appellant  on 
the  theory  that  he  was  a  principal  in  the 
commission  of  the  offense.  To  sustain  this 
it  showed  that  after  the  killing  of  Jesse  Tay- 
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lor  by  GlUey  appellant  purchased  a  box  of 
shotgun  shells  containing  buckshot,  and  car- 
ried bis  gun  with  him  wherever  he  went 
This  is  not  denied  by  appellant,  but  he  gives 
as  a  reason  that  he  did  so  to  defend  him- 
self, as  he  had  been  informed  that  GUIey 
and  Broadwater  had  said  they  would  kill  the 
entire  Taylor  family.  The  state  further 
introduced  evidence  to  the  effect  that  after 
the  killing  of  his  son  Jesse  Taylor  appellant 
had  said  to  Travis  Hanks  that  he  believed 
Gilley  had  murdered  Jesse,  and  they  could 
not  both  live  in  the  same  community  or 
county.  In  addition  to  this,  the  state  In- 
troduced evidence  which  would  show  that 
the  grand  Jury  was  in  session  and  were  ex- 
amining into  the  facts  relating  to  the  killing 
of  Jesse  Taylor,  Gilley  having  been  bound 
over  to  the  grand  Jury  for  having  kUled 
Jesse  Taylor;  that  a  subpcena  had  issued 
for  Broadwater  summoning  him  to  appear 
before  the  grand  Jury  on  a  given  date;  and 
that  appellant  was  in  Tyler  on  the  date 
of  the  Issuance  of  this  subpoena.  On  the 
day  Broadwater  had  been  summoned  to  ap- 
pear before  the  grand  Jury,  appellant  left 
his  home  and  went  to  the  home  of  his  son, 
Frank  Taylor,  who  lived  on  one  of  the  roads 
leading  from  Gilley's  and  Broadwater's  home 
to  Tyler,  carrying  a  shotgun  with  him  loaded 
with  buckshot  Willis  Taylor  was  at  the 
home  of  EVank  Taylor,  and  the  state  ccm- 
tends  that  be  watched  the  road,  and  when  he 
saw  Gilley  and  Broadwater  coming  he  walk- 
ed into  the  hall  and  called,  "Pa ;"  that  ap- 
pellant walked  into  the  hall.  Willis  Taylor 
bad  the  gun  appellant  had  carried  to  the 
home  of  Frank  Taylor  that  morning,  and 
as  Gilley  and  Broadwater  were  driving  past 
Willis  fired,  killing  Gilley  and  wounding 
Broadwater. 

[1,2]  One  of  the  contentions  of  appellant 
is  that  these  facts  and  circumstances,  if 
true,  would  not  support  a  finding  that  appel- 
lant was  guilty  as  a  principal  in  the  com- 
mission of  the  offense,  even  though  Willis 
Taylor  was  guilty  of  some  grade  of  culpable 
homicide.  This  contention  cannot  be  sus- 
tained. While  the  contention  of  the  state  is 
that  appellant  was  also  armed  at  the  time 
with  another  shotgun,  this  is  vigorously  con- 
tested by  the  appellant;  also  the  fact  that 
he  knew  that  Willis  Intended  to  shoot  GU- 
ney,  or  that  he  aided  by  acts,  or  encouraged 
by  words  or  gestures,  his  son,  who  did  the 
shooting.  It  is  true  mere  presence,  without 
participation  In  any  manner  in  the  commis- 
sion of  an  offense,  will  not  constitute  one 
a  principal.  His  presence,  however,  is  a 
circumstance  tending  to  prove  that  fact, 
which,  taken  with  other  facts  and  circum- 
stances, may  be  sufficient  to  warrant  the  con- 
clusion he  was  a  participant,  in  that  he  had 
advised  the  commission  of  the  offense,  was 
personally  present,  and  by  his  acts  and  con- 
duct encouraged  the  person  doing  so  to 
commit  the  offense.  It  is  also  true  that  one 
personally  present  must  have  a  knowledge 


that  the  person  committing  the  act  Intends 
doing  80.  But  knowledge  in  this  instance 
could  be  Inferred  If  the  Jury  should  find  that 
the  state's  contention  is  the  correct  theory; 
that  appellant  had  carried  the  gun  to 
Frank's,  knowing  Willis  would  be  there; 
that  he  perhaps  had  knowledge  that  deceased 
Gilley  and  Broadwater  would  probably  pass 
there  that  morning ;  that  he  could  see  Willis 
watching  the  road;  that  when  Gilley  and 
Broadwater  came  in  sight  Willis  had  walked 
into  the  hall  and  called  appellant,  appellant 
immediately  following  him,  and  was  with 
Willis  when  he  shot  These  facts  and  cir- 
cumstances would  support  a  finding  that  ap- 
pellant was  a  principal,  and  we  would  not 
disturb  the  verdict  on  that  ground.  How- 
ever, appellant  complains  of  the  charge  on 
who  are  principals. 

[3]  In  bis  main  charge  the  coart  Instruct- 
ed the  Jury : 

"Now,  all  persons  are  principals  who  are 
guilty  of  acting  together  In  the  commission  of  an 
offense.  When  an  oifense  has  been  actually 
committed  by  one  or  more  persons,  and  others 
are  present,  the  true  criterion  for  determining 
who  are  principals  is:  Did  the  parties  act  to- 
gether in  the  commission  of  the  offense?  Waa 
the  act  done  in  pursuance  of  a  common  intent 
and  in  pursuance  of  a  previously  formed  de- 
sign in  which  the  minds  of  all  united  and  con- 
curred? If  so,  then  the  law  is  that  all  are 
alike  guilty,  provided  the  offense  was  actually 
committed  during  the  existence  and  in  the  exe- 
cution of  the  common  design  and  intent  of  all." 

Under  the  peculiar  facts  In  this  case,  we 
think  the  criticisms  of  this  paragraph  meri- 
torious, and  this  in  and  of  itself  would  pre- 
sent reversible  error  had  the  court  not  given 
a  special  charge  requested  on  this  issue. 
As  the  case  will  be  reversed  on  other  grounds, 
we  will  say  that  on  another  trial,  in  connec- 
tion with  the  above  paragraph  of  the  charge, 
as  it  is  admitted  that  appellant  was  present 
he  merely  contending  thac  he  did  not  en- 
courage by  words  or  gestures  his  son  Wil- 
lis, and  did  no  act  that  would  constitute  him 
a  principal,  the  court  should  Instruct  the 
jury  that  his  mere  presence  would  not  con- 
stitute him  a  principal,  and  that  although 
appellant  was  present,  unless  he  gave  Willis 
some  aid,  or  encouraged  him  by  bis  words, 
gestures,  or  conduct  on  the  occasion,  or  bad 
advised  the  commission  of  the  offense,  he 
would  not  be  a  principal  In  the  coniiulssloa 
of  the  offense.  Having  instructed  the  Jury 
what  would  constitute  one  a  principal,  ap- 
pellant under  the  evidence  offered  by  him, 
bad  the  right  to  have  presented  in  the  same 
connection  the  rules  of  law  governing  when 
mere  presence  will  not  constitute  one  a  prin- 
cipal offender. 

[4,  6]  The  state's  theory  of  the  case  being 
as  above  stated.  It  caUed  Urs.  Frank  Tay- 
lor as  a  witness.  She  says  appellant  came 
to  her  home  that  morning,  but  she  did  not 
know  whether  or  not  he  brought  a  gun  with 
him.  She  testified  that  appellant  and  Wil- 
lis Taylor  were  in  one  room  of  the  bouse, 
and  that  Willis  got  up  and  walked  out  in 
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the  ball  aod  caUed,  "Fa;**  tbat  she  did  not 
remember  hearing  him  say  anything  else. 
She  was  asked  if,  when  they  walked  out  in 
the  hall,  she  did  not  put  her  hands  over  her 
ears  to  keep  from  hearing  the  report  of  the 
gun.  She  says  after  the  shot  she  placed  her 
bands  over  her  ears  to  ke^  from  bearing 
any  more  shots  if  they  were  flred.  This 
witness  had  testified  at  the  coroner's  inquest 
and  her  testimony  reduced  to  writing.  The 
state  was  permitted  to  show  her  this  written 
statement  to  refresh  ber  memory  and  pro- 
pound to  ber  certain  questions  with  this  end 
in  rlew.  It  is  always  permissible  to  refresh 
the  memory  of  a  witness.  McLln  t.  State, 
48  Tei.  Cr.  R.  551,  90  S.  W.  1107;  Spangler 
T.  State,  41  Tex.  Cr.  R.  430,  55  S.  W.  326. 
But,  after  having  attempted  to  do  so,  one 
Is  not  permitted  to  prove  what  bia  own  wit- 
ness had  testified  on  a  former  occasion,  un- 
less the  witness  swears  to  facts  injurious  to 
bis  cause.  Mere  failure  to  swear  to  facta 
that  one  expects  to  prove  by  a  witness  fur- 
nishes no  grounds  to  prove  tbat  the  witness 
had  so  testified  on  a  former  occasion.  At 
common  law  one  could  not  impeach  his  own 
witness.  By  placing  the  witness  on  the 
stand  be  was  supposed  to  vouch  for  the 
truthfulness  of  the  witness.  Our  Code  has 
so  far  modified  the  rule  that  a  party  may 
attack  the  testimony  of  bis  own  witness 
when  the  facts  stated  by  the  witness  called 
by  him  are  injurious  to  him,  but  in  no  oth- 
er instance  can  he  attack  a  witness  whom 
be  calls.  ArUcle  815,  a  a  P.  Mr.  Branch, 
in  bis  Criminal  Law,  has  well  stated  the 
correct  nile,  in  section  866: 

"Error  to  permit  the  state  to  impeach  b«r  own 
witness,  where  such  witness  merely  fails  to  re- 
member, or  refuses  to  testify,  or  fails  to  make 
out  the  state's  case.  A  mere  failure  to  make 
proof  is  no  ground  for  impeaching  such  «ii- 
ness.  Bennett  v.  State,  24  Tex.  App.  77,  6 
8.  W.  527  15  Am.  St  Rep.  875];  Dunagain 
V.  State,  38  Tex.  Cr,  B.  614,  44  S.  W.  148; 
Smith  V.  State,  45  Tex.  Cr.  R.  520,  78  S.  W. 
619;  Scott  V.  State,  62  Tex.  Cr.  R.  165,  105 
S.  W.  796;  Wells  v.  State,  43  Tex.  Cr.  B.  451, 
67  S.  W.  1020;  Owens  v.  State,  46  Tex.  Cr. 
R.  16,  79  S.  W.  575 ;  Hanna  v.  State,  46  Tex. 
Cr.  R.  8,  79  S.  W.  544 ;  Ware  v.  State,  49  Tex. 
Cr.  K.  415,  92  S.  W.  1093:  Skeen  v.  State, 
51  Tex.  Cr.  R.  40,  100  S.  W.  770;  Qninn  y. 
State,  51  Tex.  Cr.  R.  156,  101  S.  W.  248; 
Shackleford  v.  State,  27  S.  W.  8;  Finley  v. 
State,  47  S.  W.  1015 ;  Knight  v.  State,  65  S.  W. 
89;  Gibson  v.  State,  29  S.  W.  471;  Kesainger 
V.  State,  71  S.  W.  697;  Erwin  v.  State,  32 
Tex.  Cr.  R.  519.  24  S.  W.  904 ;  WilUford  v. 
State,  36  Tex.  Cr.  R.  425,  37  S.  W.  761 ;  Ozark 
V.  State.  51  Tex.  Cr.  R.  106,  100  S.  W.  927 ; 
Gill  V.  State,  36  Tex.  Cr.  R.  596,  38  S.  W.  100; 
Largin  v.  State,  37  Tex.  Cr.  R.  574,  40  S.  W. 
280;  Thomas  v.  State,  14  Tex.  App.  72; 
Dawson  v.  State.  74  S.  W.  912;  Goss  v.  State, 
67  Tex.  Cr.  R.  657,  124  S.  W.  108." 

Having  attempted  to  refresh  the  witness' 
memory  by  exhibiting  to  her  a  copy  of  the 
statement  she  made  at  the  coroner's  inquest, 
and  She  bavlng  denied  making  such  state- 
ment. It  was  error  to  permit  the  state  to  in- 
troduce the  following  portions  of  her  state- 
ment made  at  the  coroner's  Inquest: 


"Willis  Taylor  was  sitting  down  In  tLe 
room  near  the  north  window,  and  ^ot  up  and 
went  to  the  north  window  and  said,  'Yonder 
they  are  [or  go].  Pa ;'  I  don't  remember  which ; 
I  think  he  said,  'Yonder  they  are.'  •  •  •  He 
[J.  B.  Taylor]  came  here  this  morning  afoot, 
and  brought  a  double-barrel  Bhotgivn  with  him. 
This  is  the  gun  that  was  on  the  bed  in  the  west 
room.  •  *  *  When  J.  B.  Taylor  and  his  son 
Willis  left  the  room,  I  placed  my  handj  over 
my  ears  to  keep  from  hearing  the  gun." 

It  was  also  error  to  permit  Justice  of  the 
Peace  Oalnes  to  testify  to  the  same  facts. 

As  Mrs.  Frank  Taylor  is  a  daughter^ia- 
law  of  appellant,  and  consequently  likely  to 
feel  a  deep  Interest  in  bis  trial.  It  may  seem 
a  harsh  rule  of  law  to  the  state  tbat  under 
such  circumstances,  she  bavlng  testified  to 
facts  at  the  coroner's  inquest  which  would 
have  a  strong  tendency  to  show  that  Willis 
Taylor  killed  GUley  hi  accordance  with  a 
preconceived  design  of  himself  and  appel-  - 
lant,  and  therefore  was  guilty  of  murder, 
and  would  have  a  strong  tendency  to  show 
that,  aptiellant  was  a  principal  in  the  com- 
mission of  the  offense,  he  being  presoit,  yet 
the  state  cannot  prove  she  did  so  testify  at 
the  coroner's  inquest,  although  she  on  tlie 
trial  declines  to  so  testify;  yet  such  is  the 
law.  If,  in  addition  to  testifying  that  she 
did  not  recollect  so  testifying,  she  bad  testi- 
fied to  facta  affirmatively  hurtful  to  the 
state,  she  could  have  been  impeached,  but 
it  was  simply  an  instance  where  a  witness 
declined  to  testify  to  facts  that  she  bad  once 
before  testified  to,  and  the  state  had  a  good 
right  to  believe  she  would  testify  on  this 
trial.  The  witness  insisted  she  bad  no  rec- 
ollection of  whether  or  not  J.  B.  Taylor 
brought  a  gun  with  bim  tbat  morning ;  tbat 
she.  does  not  recollect  Willis  Taylor  going  to 
the  north  window  and  saying,  "Yonder  they 
come,  Pa,"  Just  before  the  shooting,  and 
that  she  had  no  recollection  of  putting  ber 
hands  over  ber  ears  as  they  went  out  of  the 
room  to  keep  from  bearing  the  shot.  As  be- 
fore stated,  at  common  law  one  could  not 
Impeach  bis  own  witness,  and  the  Legisla- 
ture has  seen  proper  to  modify  this  rule  onl; 
to  the  extent  tbat  one  may  Impeach  his  own 
witness  when,  to  bis  surprise^  be  not  only 
fails  to  testif^  as  be  expected,  but  instead 
thereof  testifies  to  facta  adversely  to  the  in- 
terest of  the  person  placing  bim  on  the  wit- 
ness stand. 

[8]  In  a  couple  of  other  bills  it  is  shown 
tbat  after  appellant  had  testified  in  bis  own 
behalf  be  placed  witnesses  on  the  stand  who 
say  they  bad  known  bim  for  30  years ;  tbat 
appellant  bad  lived  in  Smith  county  tbat 
long,  and  his  reputation  during  all  tbat 
time  was  tbat  of  a  peaceable,  law-abiding 
dtlzen.  On  cross-examination  state's  coun- 
sel asked  the  witnesses  if  they  bad  heard 
that  appellant  killed  a  man  In  Georgia  be- 
fore be  came  tq  Texas.  The  first  witness  an- 
swered, "No,"  before  the  court  could  rule  on 
the  objection  that  such  circumstance  was  too 
remote  to  affect  his  reputation.    The  court. 
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howeTer,  sastalned  the  objection  when  made. 
Notwlthatandlns:  the  court  did  so,  when  the 
next  witness  took  the  stand,  the  prosecuting 
officer  again  propounded  the  same  question, 
and  before  an  objection  could  be  made  the 
witness  answered,  "Yes,"  and  stated  that  he 
had  also  heard  that  before  appellant  came 
to  Texas  he  was  a  member  of  the  Jesse 
James  gang  of  outlaws.  This  was  Improper, 
and  such  testimony  was  wholly  inadmissible 
for  any  purpose,  being  too  remote  in  time  to 
affect  his  standing  as  a  law-abiding  cltisen. 
If  it  was  true  that  appellant  had  killed  a 
man  In  Georgia  more  than  30  years  ago,  and 
at  that  time  was  a  member  of  the  Jesse 
James  gang,  yet  if  during  the  entire  30  years 
he  has  been  a  citizen  of  Smith  county,  Tex., 
his  life  and  conduct  has  been  that  of  a  peace- 
able, law-abiding  citizen,  the  remote  circum- 
stances should  not,  and  will  not  be  permit- 
ted to  be,  explored  as  affecting  his  standing 
°as  a  citizen  at  this  time. 

[7, 1]  These  are  ail  the  bills  in  the  record, 
except  the  objections  to  the  charge  as  given, 
and  the  exceptions  to  the  refusal  to  give  a 
number  of  special  charges  requested.  Appel- 
lant was  found  guilty  of  manslaughter  only, 
and  a  number  of  exceptions  would  pass  out, 
but  we  do  not  deem  it  necessary  to  detaU 
the  varions  objections  raised,  nor  give  the 
17  special  charges  requested  and  refused, 
but  rather  state  simply  the  law  as  applica- 
ble to  the  facts  in  this  case.  As  appellant 
testified  that  before  Willis  Taylor  fired  the 
gun  deceased  drew  a  pistol,  etc.,  the  court 
should  have  given  In  charge  the  law  of  self- 
defense  as  to  Willis  Taylor  both  from  ap- 
parent danger  to  himself  and  his  father  and 
the  right  to  defend  from  danger  viewed  in 
the  light  of  threats  commnnlcated,  and  told 
the  Jury,  If  Willis  Taylor  was  Justifiable,  ap- 
pellant would  be  guilty  of  no  offense,-  and  In- 
structed them  that,  even  though  th^  found 
Willis  Taylor  was  not  Justifiable  in  billing 
deceased,  yet  they  would  find  appellant  not 
guilty,  unless  they  found  beyond  a  reason- 
able doubt  he  was  a  principal  in  the  com- 
mission of  the  offense,  and  should  also  have 
instructed  the  Jury,  that,  even  though  ap- 
pellant was  present  and  aided  Willis  Taylor, 
or  by  his  conduct,  words  or  gestures  en- 
couraged Willis,  to  commit  the  offense,  yet 
if  at  the  time  he  did  so  It  reasonably  appear- 
ed to  him  that  his  life  or  that  of  his  eoa 
Willis  was  In  danger,  and,  acting  under  such 
belief,  he  did  acts  that  might  otherwise  con- 
stitute him  a  principal,  he  would  not  be 
guilty;  In  other  words,  if  Willis  Taylor 
was  Justifiable,  as  viewed  from  his  stand- 
point, appellant  would  not  be  guilty.  If  Wil- 
lis Taylor  was  guilty,  unless  the  Jury  found 
beyond  a  reasonable  doubt  appellant  was  a 
principal  in  the  commission  of  the  offense, 
he  would  not  be  guilty,  or  if  he  did  acts  that 
would  constitute  him  a  principal,  yet  in  so 
doing,  viewing  the  matter  from  appellant's 


standpoint.  It  reasonably  appeared  to  him 
that  his  life  or  the  life  of  his  son  Willis  was 
in  danger,  and  this  was  the  occasion  of  his 
doing  such  acts,  he  would  not  be  guilty. 
The  court's  (Aarge  as  given  did  not  aptly 
and  tersely  state  all  these  propositions  of 
law,  but  we  are  satisfied  It  Is  only  necessary 
to  call  the  court's  attention  to  them  and  he 
will  do  so  on  another  trial. 

There  are  some  other  verbal  criticisms  of 
the  charge  that  we  do  not  deem  it  necessary 
to  discuss,  but  wiU  only  add  that  the  court 
used  inappropriate  language  in  the  following 
paragraph : 

"If  you  shall  find,  or  have  a  reasonable  doubt 
thereof,  that  the  defendant  is  ^ilty  of  some 
grade  of  homicide,  and  that  he  is  not  justiUed 
under  the  charge  of  self-defense,  you  will  ac- 
quit him  of  murder,  and  find  him  guilty  of  no 
higher  grade  of  offense  than  manslaughter." 

Appellant  contends  that  paragraph  sug^ 
gests  to  the  Jury  to  find  appellant  guilty  of 
manslaughter,  even  though  they  may  have  a 
reasonable  doubt  of  his  g:uilt  of  such  offense. 
A  man  who  did  not  read  the  paragraph 
critically  might  be  misled  into  such  belief, 
but  on  another  trial  it  cannot  again  arise  as 
appellant  has  been  acquitted  of  murder,  but 
language  of  such  doubtful  construction 
should  not  be  used  in  applying  the  law  of 
reasonable  doubt  as  between  murder  and 
manslaughter. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


MITCHBEJi  T.   STATE.     (So.  8812.) 

(Court  of  Criminal  Appeals  of  Texas.    June  23, 
1916.     Bute's  Sebearing  Denied  Oct. 
18,  19160 

1.  Homicide  «=347— Makslauqhtkb— Pkovo- 

CATION. 

To  reduce  a  killing  to  manslaughter,  and 
upon  defendant's  belief  of  adultery  between  his 
wife  and  deceased,  the  killing  must  take  place 
at  the  first  meeting  of  the  paitiea  after  he  has 
become  aware  of  the  facts. 

[Ed.  Nota — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  71;   Dec.  Dig.  <8=»47.]     i 

2.  Cbiminai-   Law    «=»1159— Review— Ques- 
tions or  Fact. 

The  jury  is  the  trier  of  facts,  and  an  ap- 
pellate court  seldom  feels  authorized  to  reverse 
a  criminal  case  solely  on  the  ground  of  the 
insufficiency  of  the  evidence,  if  the  state's  evi- 
dence is  worthy  of  credit,  and,  if  true,  supports 
the  verdict. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Ivaw,  Cent  Dig.  $$  3074-3083 ;  Dec  Dig.  «=> 
1159.] 

3.  Homicide    ®=»309  —  Manslauohteb  —  In- 

8TBUCTI0N8— PROPEB   PROVOCATION. 

In  a  prosecution  for  murder,  where  the 
evidence  showed  that  the  killing  was  occasion- 
ed by  defendant's  t>elief  of  adultery  of  his  wife 
with  deceased,  and  that  defendant,  though  he 
had  no  knowledge  of  it,  had  information  au- 
thorizing him  to  believe  that  it  had  occurred, 
that  he  had  come  in  contact  with  deceased  after 
having  such  information,  and  that  when  he  ob- 
aerred  the  efforts  of  deceased  to  renew  ludi 
relations  he  shot  from  the  window  of  his  hoose 
and  killed  deceased  near  his  store,  an  instruc- 
tion that,  if  defendant's  wife  and  deceased  had 
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been  nOty  of  adnlteir  baton  the  kilUng;.  and 
that  defendant  had  no  knowledge  thereof  and 
no  information  from  which  he  could  believe  such 
to  be  the  case,  the  mere  fact  of  adultery  would 
not  of  itself  reduce  the  killing  to  manslaughter, 
was  erroneous,  as  not  fairly  presenting  the  is- 
sues made. 

[I:^  Note. — ^Por  other  cases,  see  Homicide, 
Cent  Dig.  »  649,  650,  652-655;  Dec.  Dig.  <S=> 
309.] 

4.  Homicide    «=»309  —  Mawsuluohteb  —  In- 

BTBUCnONS— Adbqtjatb  Causb. 
Adultery  with  the  wife  may  reduce  a  hom- 
idde  to  manslaughter,  and  accused,  relying  on 
such  defense,  is  entitled  to  an  instruction   to 
that  effect 

[Ed.  Note. — ^For  other  cases,  see  HDmicide, 
Cent.  EKg.  }{  649,  650,  662-655;  Dec.  Dig.  «S=» 
309.] 

6.  HoHiciDK  «s>47— Manblauohteb— Pbovo- 

CATIOn. 

Adultery  of  defendant's  wife  with  deceased 
need  not  be  such  as  to  cause  offense  .to  the 
wife,  and  where  it  is  shown  that  she  is  equally 
at  fault,  yet.  if  th«  conduct  is  such  as  to  be  an 
outrage  against  the  husband,  adequate  cause 
would  exist  reducing  the  homicide  to  manslaugh- 
ter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  71;    D«c.  Dig.  <S=>47.] 

&  HoiticiDi!  4=347  —  Pbovocation  —  Man- 

SLAireHTBB. 

Where  defendant  had  reason  to  believe 
that  bis  wife  had  committed  adultery  with  de- 
ceased, and  that  the  latter  was  then  endeavoring 
to  have  such  relations  renewed,  and  it  rendered 
his  mind  incapable  of  cool  reflection,  he  would 
be  guilty  only  of  manslaughter  on  kiUing  de- 
ceased. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  |  71;  Dec  Dig.  «=>47.] 

7.  Witnesses  «=5»26©— CBOSB-ExAinRATioif— 
Scope. 

Where  defendant  (^imed  i>rovocation  aris- 
ing from  the  adultery  of  his  wife  with  the  do- 
ceased,  and  the  wife  at  the  trial  admitted  such 
relations,  the  state  on  her  cross-examination 
could  prove  her  statements  to  the  county  at- 
torney immediately  after  the  homicide  that  she 
and  deceased  had  been  guilty  of  no  misconduct 
but  could  not  elicit  from  her  that  defendant  kept 
his  gun  downstairs  and  slept  there,  where  ne 
shot  deceased  from  on  upstairs  window,  as  tend- 
ing to  show  preconceived  killing,  as  not  proper 
cross-examination. 

[Ed.  Note.^For  other  cases,  see  Witnesses, 
Cent  Dig.  H  94&-964;   Dec.  Dig.  «=>260.] 

Appeal  from  District  Court,  Ellla  County; 
F.  It.  Hawkins,  Judge. 

J.  C.  Mitchell  was  convicted  of  murder, 
and  be  appeals.    Reversed  and  remanded. 

Farrar  &  McBae,  of  Wazahachle,  for  ap- 
pellant Tom  Whipple,  Co.  Atty.,  of  Wax- 
ahachle,  and  G.  C.  McDonald,  Asst  Atty. 
Gen.,  foe  the  State. 

HABPER  3.  Appellant  was  convicted  of 
murder,  and  his  pimiahment  assessed  at  ten 
years'  confinement  in  the  state  penitentiary. 

[1]  Appellant  Insists  that  the  evidence  In 
this  case  would  only  support  a  verdict  for 
manslaughter,  and  the  court  erred  in  sub- 
mitting the  Issue  of  murder.  In  this  we 
think  he  Is  in  error,  for,  although  It  Is  appar- 
ent from  the  whole  record  that  appellant  kill- 
ed deceased  because  of  his  belief  that  Im- 


pr(H>er  relattoDfl  existed  between  deceased 
and  his  wife,  it  Is  the  law  of  this  state  that 
In  order  to  reduce  a  killing  to  manslaugh- 
ter, when  this  ground  Is  relied  on,  the  kill- 
ing must  take  place  at  the  first  meeting  of 
the  parties  after  he  has  become  aware  of  the 
facts.  The  state's  theory  Is  that,  although 
the  record  discloses  that  perhaps  the  reason 
why  appellant  killed  deceased  was  his  belief 
that  Improper  relations  existed  between  him 
and  his  wife,  yet  he  liad  met  deceased  on 
several  occasions  after  he  came  to  such  con- 
clusion, and  on  the  occasion  in  question  ap- 
pellant went  upstairs  In  his  residence,  wait- 
ed until  deceased  came  out  of  his  store,  and 
shot  deceased  from  ambush  when  he  was 
doing  nothing  more  than  standing  talking  to 
a  friend.  If  this  Is  true,  the  appellant  would 
be  guilty  of  murder,  and  we  would  not  dis- 
turb the  verdict  on  the  ground  of  the  Insuffi- 
ciency of  the  evidence.  It  Is  true,  If  we  ac- 
cept the  defendant's  theory  of  the  case,  and 
he  has  some  evidence  to  support  it,  it  would 
be,  as  said  by  appellant's  counsel,  a  typical 
manslaughter  case. 

[2]  But  the  jury  Is  the  trier  of  facts  under 
our  system  of  Jurisprudence,  and  it  is  sel- 
dom an  appellate  court  feels  authorized  to 
reverse  a  case  solely  on  the  ground  of  the  In- 
sufficiency of  the  evidence,  no  matter  what 
the  court's  individual  opinion  of.  the  evidence 
might  be,  it  the  state's  evidence  Is  worthy  of 
credit,  and,  if  true,  wUl  support  the  verdict 
rendered. 

[3]  The  most  serious  question  is,  and  vir- 
tually the  only  question  as  made  by  the  rec- 
ord: Did  the  court  properly  submit  the  law 
of  manslaughter  as  applicable  to  the  evidence 
adduced  on  this  trial?  No  other  theory  or 
Idea  can  be  gathered  from  the  reading  of  this 
record  other  than  that  appellant  killed  de- 
ceased because  of  his  belief  that  improper  re- 
lations existed  between  deceased  and  his  (ap- 
pellant's) wife.  It  would  be  a  different  ques- 
tion, though  he  believed  this,  as  to  whether 
the  kiUing  would  occur  under  drcumstances 
which  would  reduce  the  offense  to  manslaugh- 
ter. One  cannot  meet  the  wrongdoer  fre- 
quently, and,  while  brooding  over  his  wrongs, 
deliberately  determine  to  slay  him,  and  then 
kill  him  from  ambush  and  hope  to,  have  the 
offense  reduced  to  manslaughter.  Under  such 
circumstances  it  would  be  a  premeditated 
killing,  and  not  a  killing  from  an  Impulse  of 
the  character  defined  by  the  manslaughter 
statute  created  by  the  wrong  done  or  sight  of 
the  wrongdoer.  We  say  that  there  can  be  no 
doubt  that  the  killing  was  occasioned  by  the 
belief  of  appellant  that  deceased  and  appd- 
lant's  wife  were  guilty  of  Improper  rela- 
tions, because  the  record  suggests  no  other 
thought  or  motive,  and  the  state's  witnesses 
themselves  testify  to  such  a  state  of  facts  as, 
we  think,  shows  this  beyond  a  shadow  of  a 
doubt  Mr.  Odom,  a  state's  witness,  says 
that  appellant  came  to  him  to  borrow  money 
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to  send  h!fl  wtfe  away,  and  be  loaned  It  to 
blm  for  tbat  purpose.    He  says: 

"Defendant  told  me  that  his  wife  and  Sparks 
were,  he  thought,  too  thick,  and  be  bad  just 
kept  for  some  time  from  killing  the  man,  and 
could  not  stand  it  any  longer  if  he  could  not  get 
shed  of  the  woman,  and  asked  me  if  I  would 
loan  him  the  money,  I  told  him  If  it  was  agree- 
able for  all  parties  and  would  save  trouble  I 
would." 

After  the  loan  was  made  appellant  gave 
tbe  money  to  bis  wife,  and  she  left  Mr. 
Odom  says  that  appellant  talked  to  him 
twice,  and  he  seemed  greatly  troubled  about 
the  conduct  of  his  wife  and  deceased.  He 
and  aU  other  witnesses  for  the  state,  who 
lived  in  the  community,  show  that  the  con- 
duct of  deceased  and  appellant's  wife  was  a 
matter  of  common  talk;  that,  while  no  one 
knew  that  any  act  of  Intercourse  had  occur- 
red, yet  her  frequent  visits  to  the  store  and 
their  conduct  towards  each  other,  bad  caus- 
ed In  the  community  generally  an  Impression 
that  everything  was  not  exactly  right.  Ap- 
pellant sent  bis  wife  away,  but  she  went 
only  to  Dallas.  Two  days  thereafter  deceas- 
ed also  went  to  Dallas,  and  tbe  evidence 
would  show  to  a  moral  certainty  that  de- 
ceased and  appellant's  wife  were  in  the  same 
room  In  a  hotel  in  Dallas.  Hie  testimony  of 
the  hotel  derk  and  Mrs.  Brown,  housekeeper 
of  the  hotel,  show  this,  and  Airs.  Brown 
made  them  leave  tbe  hotel.  Appellant's  wife 
now  admits  that  She  and  deceased  occupied 
tbe  same  room  in  the  hotel,  and  there  had 
carnal  Intercourse ;  that  she  went  home  with 
deceased  (his  wife  being  absent)  and  spent 
the  night  with  him.  It  is  true  appellant  was 
not  apprised  of  this  as  a  fact  until  after  he 
killed  deceased.  After  this  appellant's  wife 
came  back  home.  Appellant  insisted  on  her 
leaving,  telling  her  that  she  would  disgrace 
their  children  by  her  course  of  conduct  with 
deceased.  It  is  not  a  case  where  appellant  is 
alone  shown  to  have  had  that  opinion,  but 
all  the  witnesses  from  that  community  who 
testify  show  that  such  was  tbe  common 
rumor.  A  state's  witness,  Mr.  Dillehay,  who 
stayed  at  deceased's  store  while  he  was  gone 
to  Dallas,  went  to  appellant  and  explained 
to  him  he  would  not  liave  stayed  at  tbe  store 
for  deceased  if  he  had  known  be  was  going 
to  Dallas,  where  appellant's  wife  was  stay- 
ing; that  deceased  misled  him,  and  led  him 
to  believe  he  was  only  going  to  Waxahachle. 
Tills  in  and  of  itself  was  enough  to  let  ap- 
pellant know  that  his  neighbors  held  the 
same  opinion  whldi  he  held.  Appellant  says 
that  after  bis  wife  came  home  from  Dallas, 
and  Insisted  on  staying  over  his  protest,  he 
finally  agreed  that  she  could  do  so  if  she 
would  not  go  to  deceased's  store  again,  and 
have  no  further  communicatlmi  with  him. 
Appellant  then  says  that  a  few  days  after 
bis  wife's  return  to  her  home  be  saw  de- 
ceased making  signs  to  her  and  waving  a 
handkerchief  at  her.  Tbe  testimony  of  the 
state's  witness  Odom  shows  that  deceased 
at  this  time  knew  how  appellant  was  viewing 


the  matter.  Appellant  and  Ua  wife  bad 
words  over  this  indflent.  Appellant  says  he 
went  on  with  his  farming  until  the  day  of 
the  homicide,  when  he  says,  not  feeling  well, 
he  was  lying  dovm  upstairs,  and  upon  look- 
ing out  the  window  saw  deceased  again  mak- 
ing signs,  as  be  thought,  to  his  wife,  when 
he  grabbed  bis  gun  and  shot. 

Tbe  court  Instructed  tbe  Jury: 

"If  you  believe  from  the  evidence  that  de- 
fendant's wife  and  the  deceased  had  been  guilty 
of  carnal  intercourse  with  each  other  prior  to 
the  kiUing,  and  you  further  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  de- 
fendant had  no  knowledge  thereof,  and  no  in- 
formation from  which  he  could  reasonably  be- 
lieve such  to  be  the  case,  then  you  are  instruct- 
ed that  the  mere  fact  of  defendant's  wife  and 
the  deceased  having  had  carnal  connection  with 
each  other  would  not  of  itself  reduce  tbe  killing 
to  manslaughter. 

Appellant  filed  written  objections  to  this 
paragraph  of  the  charge,  and  we  think  the 
objections  well  taken.  It  ts  an  incorrect 
proposition  of  law  as  applicable  to  the  evi- 
dence in  this  case.  It  Is  true  that  there  is 
no  positive  testimony  that  appellant  knew 
that  an  act  or  acts  at  intercourse  had  taken 
place,  yet  the  record  is  replete  with  evidence 
that  be  knew  of  facts  and  circumstances  and 
had  information  that  would  authorize  him  to 
believe,  and  he  did  brieve,  that  Improper  re- 
lations existed,  and  that  they  were  guUty  of 
Improper  conduct.  There  is  nothing  in  evi- 
dence to  base  a  finding  that  appellant  "had 
no  information  from  which  be  could  reason- 
ably believe  such  to  be  the  case."  The  rec- 
ord, and  tbe  entire  record,  shows  that  appel- 
lant was  in  possession  of  information  that 
led  him  to  believe,  and  he  did  believe,  that 
improper  relations  existed,  and  the  killing 
took  place  because  of  such  belief ;  and  in  this 
Instance  we  think  tbe  re<^rd  discloses  that 
his  belief  was  well  founded.  This  paragraph 
Instructed  a  conviction  for  a  higher  grade 
of  offense  than  manslaughter  on  grounds  un- 
authorized by  law  under  tbe  evidence.  As 
we  view  this  record,  there  is  but  one  ground 
that  would  authorize  a  conviction  for  a  high- 
er grade  of  offense  than  manslaughter,  and 
that  is  that  appellant  did  not  slay  deceased 
at  the  first  meeting ;  for  while  appellant  had 
this  information  the  record  shows  he  bad 
come  in  contact  with  deceased  since  receiv- 
ing such  information,  and,  unless  at  the  time 
of  the  homicide  deceased  did  tbe  acts  appel- 
lant contends  he  did  do,  and  from  such  con- 
duct appellant-  was  led  to  believe  that  de- 
ceased was  endeavoring  to  get  his  wife  to  re- 
new such  relations,  then  a  jury  would  be 
authorized  to  find  him  guilty  of  murder.  On 
this  issue  the  state  has  evidence  that  appel- 
lant's contention  is  not  correct,  but  the  issue 
should  be  fairly  presented  in  the  charge 
that,  U  deceased  made  the  signs  appelhinv 
contends  he  did,  and  this  ccmduct,  viewed  in 
the  light  of  tlie  information  appellant  had 
received  prior  to  that  time,  led  appellant  to 
believe  it  was  an  effort  on  the  part  of  de- 
ceased to  induce  appellant's  wife  to  renew  ttffe- 
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rdatlons,  and  tida  condnct  raised  snch  de- 
gree of  anger,  rage,  or  resentment  as  to  ren- 
der bis  mind  Incapable  of  cool  reflection,  be 
wonld  only  be  guilty  of  manslaugbter. 

[«]  Adultery  with  the  wife  Is  declared  by 
the  statute  to  be  adequate  cause,  and  the 
court  should  have  so  instructed  the  Jury,  and 
he  erred  in  refusing  to  do  so  at  appellant's 
request.  The  court,  in  defining  "adequate 
cause,"  instmcted  the  jury: 

"You  are  charged  that  insultiD?  conduct  of 
the  person  killed  towards  the  wife  of  the  party 
doinx  the  killing  is  adequate  cause;  jwovided 
the  killing  occurs  immediately  upon  the  bap- 
pening  of  the  insulting  conduct  or  bo  soon  there- 
after as  the  party  killing  may  meet  with  the 
party  killed  after  having  learned  of  such  in- 
soltine  conduct." 

[S]  Appellant  Introduced  testimony  tending 
strongly  to  show  that  deceased  and  bis  wife 
bad  Ijcen  guilty  of  adultery,  if  it  did  not  con- 
clusively show  that  fact;  yet  the  evidence 
and  all  the  evidence  would  tend  to  show  that 
this  was  with  the  connivance  and  consent  of 
hla  wlfa  As  said  in  Garrett  v.  State,  30 
Tex.  Cr.  R.  230,  36  S.  W.  454,  the  conduct 
need  not  be  such  as  to  cause  offense  to  the  fe- 
male herself,  and  in  a  case  like  this,  where  it 
is  shown  that  the  wife  is  equally  at  fault 
with  the  deceased,  It  ought  to  be  made  clear 
to  the  Jury  in  the  charge  that,  even  though 
the  wife  takes  no  offense,  and  the  conduct 
Is  no  offense  to  her,  yet,  if  the  conduct  is 
snch  aa  to  be  an  insult  and  outrage  against 
the  husband,  adequate  cause  would  exist. 

[(]  Appellant  testifies  to  a  course  of  con- 
duct continuing  from  April  until  the  homi- 
cide, at  oae  time  appellant  becoming  so  In- 
censed at  the  conduct  of  deceased  and  his 
wife  as  to  cause  him  to  force  his  wife  to 
leave  home,  and  when  she  returned,  although 
she  agreed  to  cease  all  relations  with  the  de- 
ceased, yet,  if  what  appellant  says  is  true, 
he  witnessed   deceased  attempting  on   two 
occasions  to  induce  her  to  renew  such  rela- 
tions, the  last  time  being  when  he  killed  him; 
and  tf  appellant  believed  their  conduct  had 
been   improper,   and   he  had   condoned   the 
past,  yet  if  he  was  caused  to  believe,  and  in 
fact  did  believe,  tliat  deceased  was  endeavor- 
ing at  the  time  he  shot  to  have  the  relations 
renewed,  this  would  be  such  insult  to  him,  if 
it  caused  anger  or  resentment,  as  would  re- 
duce  the   ottenae  to    manslaugbter.     Even 
though  deceased  had  not  attempted  to  renew 
the  rdations,  the  matter  would  be  real  to 
him  If  he  so  believed  from  the  acts  of  de- 
ceased, and  the  charge  should  be  so  framed 
as  to  so  Inform  the  Jury.    Jones  v.  State,  33 
Tex.  Cr.  B.  492,  26  S.  W.  1082,  47  Am.  St. 
Bep.  46;   Messer  ▼.  State,  43  Tex.  Cr.  R.  97, 
83  S.  W.  643;   Canister  v.  State,  46  Tex.  Cr. 
R.  223,  79  S.  W.  24;   Bays  v.  State,  50  Tex. 
Cr.  B.  561,  99  S.  W.  561;   Gillespie  v.  State, 
53  Tex.  Cr.  R.  168,  109  S.  W.  158.    In  Miles 
T.  State,  18  Tex.  App.  108,  the  court  discuss- 
es the  principles  underlying  this  character 
of  case,  and  without  quoting  therefrom  we 
respectfully  refer  tberetOb 


Without  taking  up  eadi  paragraph  of  the 
charge  on  manslaughter  and  the  objections 
urged  thereto,  we  simply  say  that  appellant 
is  correct  in  hla  contention  ttuU  it  does  not 
present  the  law  as  applicable  to  the  facts  of 
this  cas& 

An  act  of  adultery  is  shown,  and  yet  the 
court  does  not  tell  the  Jury  that  this,  in 
law,  is  adequate  cause.  It  may  be  the  court 
did  not  do  so  because  appellant  does  not  tes- 
tify that  he  knew  the  act  had  occurred,  but 
appellant  says  that  after  Dlllebay  had  told 
him  about  deceased  going  to  Dallas  as  soon 
as  his  wife  had  gone  there  he  believed  it  as 
firmly  as  U  he  had  been  present  and  wit- 
nessed it;  and,  while  he  may  be  said  to  have 
condoned  the  act  by  agreeing  to  continue  to 
live  with  her,  yet,  If  the  deceased  subse- 
quently did  acts  which  led  him  to  believe,  and 
he  did  believe,  that  deceased  was  endeavor- 
ing to  have  the  relations  renewed,  and  he 
killed  him  while  he  was  engaged  in  such  an 
act,  the  adequate  cause  of  the  adulterous  act 
would  become  a  part  and  parcel  of  the  act 
when  deceased  was  attempting  to  have  the  re- 
lations renewed.  As  said  before,  there  is 
but  one  theory  upon  which  the  state  would  be 
entitled  to  a  verdict  for  a  graver  offense  than 
manslaughter,  and  that  is  that  appellant  had 
come  in  contact  with  deceased  since  the  adul- 
terous conduct,  and  he  did  not  act  at  that 
time,  and  deceased  at  the  time  he  was  slain 
was  not  engaged  In  conduct  which  would  lead 
appellant  to  believe  that  he  was  then  endeav- 
oring to  renew  such  relations  with  his  wife. 
The  case  was  not  presented  to  the  Jury  from 
this  standpoint,  but  a  Jury  under  the  charge 
was  authorized  to  convict  of  murder,  even 
though  they  might  have  believed  that  it  thus 
appeared  to  appellant.  The  court  should  tell 
the  Jury  that  adultery  with  the  wife  Is  ade-. 
quate  cause,  and,  if  appellant  did  not  know 
of  the  adulterous  relations,  yet  the  Conduct 
of  the  parties  was  such  as  to  lead  him  to  be- 
lieve that  such  relations  existed,  and  deceas- 
ed was  endeavoring  at  the  time  to  have  the 
relations  renewed,  or  it  so  appeared  to  de- 
fendant, and  this  rendered  the  mind  of  appel- 
lant incapable  of  cool  reflection,  he  would  be 
guilty  of  only  manslaughter.  As  appellant 
was  found  guilty  of  murder  and  given  ten 
years  in  the  penitentiary,  and  the  law  of 
manslaughter  was  not  correctly  applied  to 
the  facts  in  the  case,  this  will  necessitate  a 
reversal  of  the  judgment;  and,  as  the  case 
will  be  reversed,  we  will  call  attention  to 
another  matter. 

[7]  As  the  wife  of  appellant  was  introduc- 
ed as  a  witness,  and  she  admitted  the  adul- 
terous relations,  the  state  on  cross-examina- 
tion was  and  should  have  been  permitted 
to  prove  her  statements  to  the  county  attor- 
ney immediately  after  the  homicide,  when 
she  told  him  that  she  and  the  deceased  had 
been  guilty  of  no  improper  conduct.  This 
was  legitimate  cross-examination.  But  the 
state  ought  not  to  have  been  permitted  to' 
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elldt  from  her  that  appellant  kept  his  gun 
downstairs  and  slept  downstaiia.  The  shot 
was  fired  from  an  upstairs  window,  and  this 
evidence  tended  strongly  to  support  the 
state's  theory  of  a  preconceired  kUllng  or 
murder;  that  the  appellant  had  taken  his 
gun  from  where  it  usually  stayed  and  gone 
upstairs  with  it  and  there  remained  in  am- 
bush until  deceased  appeared  in  front  of  his 
store.  This  was  material  testimony  adduced 
by  the  state  from  the  wife  and  in  support  of 
its  theory.  This  was  improper,  as  the  defend- 
ant in  his  examination  of  his  wife  had  limit- 
ed it  solely  to  her  relations  with  deceased. 
Appellant  objected  to  all  the  croas-ezamina- 
tiou,  and  any  part  of  it  being  admissible.  We 
might  not  feel  authorized  to  reverse  the  case 
because  of  this  improperly  admitted  testi- 
mony, as  the  exception  should  have  pointed 
out  the  inadmissible  or  objectionable  part 
of  the  testimony.  On  another  trial,  however, 
if  objection  is  made  to  this  portion  of  her 
testimony,  and  appellant's  direct  examina- 
tion embraces  no  more  than  it  did  on  this 
trial,  such  objection  should  be  sustained,  for 
the  state  cannot  prove  a  material  fact  by  the 
wife  because  she  has  been  called  to  testify 
by  the  defendant  on  an  entirely  different 
branch  of  the  case. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


DENMAN  v.  STATE.     (No.  3621.) 

(Court  of  Criminal  Appeals  of  Texas.    June  16, 
1915.    Rehearing  Denied  Oct.  13,  1915.) 

1.  Cbimiwai.  Law  «=3507— PBOBrrruriOR  ^=» 

1 — SOI/ICITATION    OF    FeMALB — ELEMENTS    OF 

Offense — Statute — "Accomplice." 

Under  Pen.  Code  1911,  art.  498,  providing 
that  it  shall  be  unlawful  to  invite,  Bolicit,  pro- 
cure, or  use  any  means  for  the  purpose  of  allur- 
ing or  procuring  any  female  to  have  unlawful 
sexual  intercourse,  the  mere  solicitation  com- 
pletes the  offense,  and  the  fact  that  the  female 
solicited  at  once  consents,  without  persuasion, 
does  not  render  her  an  "accomplice,"  making 
requisite  corroboration  of  her  testimony  for  a 
conviction  based  solely  thereon  of  the  person 
soliciting. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I/aw,  Cent.  Dig.  fS  106^1096;  Dec  Dig.  <3=> 
807;  Prostitution,  C!ent.  Dig.  ii  1,  2;  Dec. 
Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice.] 

2.  Pkostitution    iS=>4 — Solicitation— Suin- 
CIENCY  of  Evidence. 

In  a.  prosecution  for  soliciting  and  procur- 
ing a  female  to  meet  and  have  unlawful  sexual 
intercourse  with  a  male  person  an  offense  de- 
nounced by  Pen.  Code  1911,  art.  498,  evidence 
held  sufficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  {  4;   Dec.  Dig.  <S=»4.] 

Appeal  from  Harris  County  Court,  at  Law ; 
C.  C.  Wren,  Judge. 

BUI  Denmau  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 


Heldingsflelders,  of  Houston,  for  appeUaht. 
John  H.  Crooker,  Crlm.  Dist  Atty.,  and  B.  T. 
Branch,  both  of  Houston,  and  O.  O.  McD<mi- 
ald,  Asst  Atty.  Gen.,  for  the  State. 

HABPER,  J.  Appellant  was  tried  by  the 
court  without  a  Jury  and  adjudged  guilty  of 
soliciting  and  procuring  a  female,  Margaret 
Clayton,  to  meet  and  have  unlawful  Inter- 
course with  a  male  person.  The  court  ad- 
Judged  him  guilty  and  assessed  bis  punish- 
ment at  one  month's  imprisonment  in  the 
county  Jail,  and  a  fine  of  $50. 

The  only  question  raised  that  need  be  dis- 
cussed Is:  Do  the  facts  sustain  the  Judgment 
of  the  court?  The  state  introduced  but  one 
witness,  Margaret  Clayton,  and  her  testi- 
mony makes  a  case  against  appellant.  The 
only  question  is,  is  she  an  accomplice  to  the 
crime,  for,  if  she  Is,  her  testimony  is  not 
corroborated  In  any  essential  particular.  In 
fact,  appellant  by  his  testimony  denies  that 
he  under  any  circumstances  Induced  or  pro- 
cured Margaret  Clayton  to  meet  any  man. 
The  facts  in  this  case  are  different  from  the 
facts  in  the  companlcm  case  against  appel- 
lant, in  which  he  was  charged  with  solicit- 
ing and  procuring  Grace  Johnston  to  meet 
men  for  the  purpose  named,  and  in  the  case 
wherein  Joe  Dooms  is  charged  with  procur- 
ing Grace  Johnston  to  meet  men,  in  this: 
In  those  two  cases  Grace  Johnston  testlflea 
she  approached  appellant  and  Dooms  and  so- 
licited and  requested  them  to  make  dates  for 
her  under  an  agreement  by  which  Grace 
Johnston  would  pay  them  for  so  doing.  In 
this  case  'Margaret  Clayton  testifies  she  did 
not  approach  appellant  and  solicit  him  to 
make  dates ;  but,  when  she  went  to  the  Cap- 
itol Hotel  and  secured  a  room,  appellant  ap- 
proached her,  and  asked  "if  there  was  any- 
thing doing,"  and  upon  her  telling  him,  yes, 
it  would  be  all  right,  he  proceeded  to  make 
dates  with  men,  and  would  c<»ne  and  carry 
her  to  the  rooms  of  the  men,  or  would  give 
her  the  number  of  the  room  and  she  would  go. 

[1, 2]  It  is  thus  ae&n  that  in  this  case  the 
woman  did  not  instigate  the  crime ;  she  was 
not  the  procuring  cause;  but  appellant  of 
his  own  motion,  with  the  intent  to  commit 
the  crime,  if  It  was  agreeable  with  the  wo- 
man, approached  her.  If  an  act  of  inter- 
course was  essential  to  a  completion  of  the 
offense,  it  might  well  be  contended  that,  even 
under  such  circumstances,  she  would  be  such 
a  party  to  the  crime  as  to  require  that  her 
testimony  be  corroborated  before  a  convic- 
tion was  authorized.  Bnt  the  statute  makes 
It  an  offense  to  "s<diclt  and  procure,"  even 
though  an  act  of  Intercourse  should  not  oc- 
cur, if  intervening  causes  should  prevent  the 
sexual  Intercourse.  For,  if  appellant  should 
solicit  a  woman  to  go  with  him  to  any  place 
to  meet  a  man  for  the  purpose  of  engaging  In 
carnal  Intercourse,  he  would  be  guilty  even 
though  the  woman  refused,  and  the  fact  that 
she  consents  does  not  make  her  an  accom- 
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pllce,  for  bis  offense  was  complete  when  he 
made  the  goUdtatlon.  The  Code  provides 
(article  498)  It  shall  be  unlawful  to  Invite, 
eolldt,  procoie,  or  use  any  means  for  the 
parpose  of  alluring  or  procuring  any  female 
to  meet  a  man  for  the  purpose  of  having  sex- 
nal  intercourse  with  him.  Margaret  Clayton 
testified: 

"I  know  the  defendant.  Bin  Denman,  who  oc- 
CDpies  the  position  of  porter  and  bell  boy  at 
the  Capitol  hoteL  He  was  a  negro  porter  at 
said  hotel  at  the  time  stated.  On  or  about  the 
9th  of  January,  1915,  1  did  go  with  Bill  Den- 
man, defendant,  from  the  place  or  room  in 
which  I  was  stopping,  to  another  part  or  room 
there  in  the  Capitol  hotel,  Houston,  Harris 
county,  Tex.,  for  the  purpose  of  having  unlaw- 
ful sexual  intercourse  with  a  man.  Bill  Den- 
man had  a  conversation  with  me,  which  caused 
me  to  go  to  some  other  place  or  room  in  said 
hoteL  He  asked  me  if  there  was  anything  do- 
ing, and  I  told  him  yes,  by  which  I  meant  that 
I  would  fiU  dates  with  men  np  there ;  that  is, 
that  I  would  meet  them  and  have  unlawful  sex- 
ual intercourse  with  a  man,  not  my  husband. 
The  part  that  defendant  had  with  it  was  that 
be  would  come  to  my  room  and  tell  me  where  to 
go,  tell  me  the  number  of  the  room  to  go  to." 

On  cross-examination  she  testified : 
"The  defendant  knew  I  would  make  dates  be- 
canse  he  asked  me  'if  there  was  anything  do- 
ing,' and  I  told  him,  'Yes.'  The  defendant  asked 
me  if  I  would  meet  men.  I  did  not  ask  him 
fiist;  never  had  seen  him  before.  He  just  ask- 
ed me,  'Anything  doing?'  and  I^told  him,  'Yes.' " 

It  is  thus  seen  she  was  not  the  instigator 
fai  this  Instance,  not  the  procuring  cause  for 
the  crime  to  be  committed,  and  the  evidence 
does  not  bring  this  case  within  the  rule  an- 
nounced in  the  companion  case  and  the  case 
against  Joe  Dooms. 

The  evidence  not  showing  that  she  was  an 
accomplice  to  the  crime  of  soliciting  and  pro- 
curing, her  unsupported  testimony  will  sup- 
port a  conviction,  and  the  Judgment  is  af- 
firmed. 


MLARTIN  V.  STATE.    (No.  8539.) 
(Court  of  Criminal  Appeals  of  Texas.     Jane  9, 
1916.    Rehearing  Denied  Oct  13, 1915.    Dis- 
senting Opinion,  Oct  14,  1916.) 
L  Criminajc  Law  ®=>1092,  1099  —  Appeal 

AWD  £^RBOB  —  PbOCEEDINGS  FOB  TBANBFBB  — 

LnfrrATioR  or  Tiiie. 

Statement  of  facts  and  bills  of  exceptions  on 
an  appeal  from  a  conviction  of  slander,  approved 
and  filed  about  75  days  after  the  term  olT  court 
at  which  accused  was  tried  had  adjourned,  can- 
not be  considered. 

.  [Ed.    Note.— For   other    cases,    see    Criminal 
Uw,  (3ent  Dig.  {g  2803,  2829.  2834-2861,  2866- 
2880,  2919;  Dec.  Dig.  <8=»1092,  1099.] 
2.  LJBKI4  AND  Slahdeb  «=»152  —  OBnnrtAL 

SESPOIfSIBZLITT  —   IHTOBUATION   —   SUTFI- 
CIENCT. 

An  information  for  slander,  based  on  an 
impntation  of  unchastity,  which  avers  that  "he, 
the  said  J.  M.,  did  then  and  there  •  •  •  gay 
of  and  concerning  the  said  £}.  8.  in  substance 
and  effect  the  following,"  and  then  states  what 
accused  said,  nsing  the  third  person  "he,"  is  not 
defective  as  merely  alleging  what  accused  said 
or  imported,  without  setting  forth  the  language 
used,  in  view  of  Pen.  Code,  art.  10,  requiring 
words  to  be  taken  and  construed  in  their  ordi- 
nary sense.  Code  Cr.  Proc.  art.  452,  making  it  un- 


necessary to  plead  that  which  need  not  be  prov- 
ed, article  453,  providing  that  the  certainty  re- 
quired in  an  indictment  is  such  as  will  enable  the 
accused  to  plead  the  judgment,  in  bar  of  any 
prosecution  for  the  same  offense,  article  400, 
providing  that  an  indictment  shall  be  deemed 
sufficient  which  charges  the  offense  so  a  person 
of  common  understanding  may  know  what  is 
meant  and  article  25,  providing  that  C!ode  pro- 
visions shall  be  liberally  construed. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  EMg.  }{  417,  419-^,  426,  427; 
Dec.  Dig.  <S=>152.] 

Davidson,  J.,  dissenting. 

Appeal  from  Hamilton  County  Court;  J. 
Li  Lewis,  Judge. 

Joe  Martin  was  convicted  o£  slander,  and 
he  ai^eals.    Affirmed. 

Langford  &  Ohesley,  of  Hamilton,  and 
Ramsey,  Black  &  Ramsey,  of  Austin,  for 
appellant  O.  CL  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

PRENDEItOAST,  P.  J.  Appellant  waa 
convicted  of  slander  and  assessed  the  lowest 
punishment 

[1]  The  statement  of  facts  and  bills  of  ex- 
ceptions were  approved  and  filed  about  76 
days  after  the  term  of  court  at  which  he 
was  tried  had  adjourned.  Hence  tbey  can- 
not be  considered. 

The  only  question  we  can  review  is  the 
auffldency  of  the  pleading.  The  prosecution 
was  had  upon  a  complaint  and  information, 
the  latter  following  the  former  and  based 
thereon. 

After  the  necessary  tisual  allegatl<ms  In 
the  first  and  closing  parts,  the  information 
avers  that  on  July  1,  1914: 

"One  Joe  Martin  did  then  and  there  orally, 
falsely  and  malidonsly,  and  falsely  and  wanton- 
ly, impute  to  one  Elner  Stephens,  then  and  there 
an  unmarried  female  in  this  state,  a  want  of 
chastity,  in  this,  to  wit:  He,  the  said  Joe  Mar- 
tin, did  then  and  there,  ini  the  presence  and  hear- 
ing of  G.  D.  Smith,  falsely,  maliciously  and  wan- 
tonly say  of  and  concerning  the  said  Elner 
Stephens,  in  substance  and  effect  the  following: 
That  Elner  Stephens  was  all  out  of  shape  and 
that  John  Robison  bad  left  the  country.  That 
old  man  Stephens  had  written  him,  Robison,  a 
note  that  be,  Robison,  would  have  to  marry  her 
or  take  a  load  of  shot  That  he,  Joe  Martin,  had 
told  him,  Robison,  that  there  was  no  use  of  his 
going  beeanse  it  could  be  proved  that  others  bad 
been  there  besides  him,  Robison.  The  said  Joe 
Martin  meaning  by  the  expression  that  'Elner 
Stephens  was  all  out  of  shape'  that  the  said  El- 
ner Stephens  was  pregnant ;  and  meaning  by 
the  expression  'that  others  had  been  there'  that 
other  persons  had  been  having  carnal  intercourse 
with  the  said  ESner  Stei^ens." 

Appellant  made  a  motion  to  quash  it  on 
several  grounds.  We  will  discuss  only  his 
first  None  of  the  others  present  any  suf- 
ficient cause  to  quash,  or  to  require  any  dis- 
cussion. 

[2]  His  first  ground  is: 

"Because  the  information  does  not  purport  to 
set  out  the  language  claimed  to  have  been  used 
by  the  defendant,  but  only  purports  to  set  out 
the  substance  and  effect  of  same,  whereas,  under 
the  law  the  exact  language  shoold  be  set  out 
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the  substance  thereof  proyen  by  the  state,  and 
the  effect  thereof  left  to  the  court  and  jury." 

His  able  and  eminent  attorneys  in  their 
brief  now  say: 

"■VV'e  concede  as  well  settled  the  rule  many 
times  declared  by  this  court  that  in  a  slander 
case  it  is  essential  that  the  information  or  in- 
dictment set  forth  substantially  the  language 
which  constitutes  the  imputation  of  a  want  of 
chastity.  See  Conlee  v.  State,  14  Tex.  Apn. 
222 :  Frisby  v.  State,  26  Tex.  App.  180  [9  S.  W. 
463].  We  do  not  conten,d  that  it  is  necessary 
to  set  out  the  language  exactly  or  literally. 
*  •  •  This  court  has  declared  in  the  above- 
cited  cases,  as  well  as  in  others,  that  it  is  ncces- 
aaiy  only  to  set  out  substantiaUy  the  language 
relied  upon." 

There  can  be  no  question  but  tiiat  our  law 
is  as  stated.  So  that  it  is  unnecessary  to  dte 
the  other  cases  to  that  effect,  or  discuss  that 
question  at  all. 
Appellant  in  his  brief  further  says: 
"The  question  here  involved  is  whether  or  not 
this  rule  (that  'it  is  necessary  only  to  set  out 
■ubstantiaily  the  language,'  'it  is  not  necessary 
to  set  out  the  language  exactly  or  literally')  per- 
mits the  pleader  to  state  what  on  the  face  of  the 
information  purports  to  be  merely  the  substance 
and  effect  of  what  was  stated,"  his  contention 
being  that  said  conceded  rule  "does  not  mean 
that  he  (the  pleader)  may  set  out  merely  the 
meaning  or  import  of  the  words  said." 

His  contention  migbt  be  conceded  and  yet 
in  no  way  result  in  the  information  being 
held  bad,  for  it  does  not  aver  "merely  the 
meaning  or  import"  of  the  words  said,  but 
instead  it  avers  that  "he,  the  said  Joe  Mar- 
tin, did  then  and  there  say,  in  aubatance  and 
effect,  the  following,"  then  gives  what  he 
said,  using  tbe  third  person,  "he,"  and,  not 
the  first  perscm,  "I."  In  other  words,  appel- 
lant would  have  as  hold  that  when  it  is 
alleged  that  appellant  aaid  "in  substance  and 
effect"  the  following,  then  states  what  be 
said,  is  the  same  as  alleging  that  appellant 
"meant  or  imported"  the  following,  then 
states  what  he  meant  or  itmported  merely, 
and  not  what  be  aaid.  This  we  cannot  do. 
Averring  that  he  "in  substance  and  effect" 
«ai<2  or  did  aay,  is  by  no  means  the  same,  as 
by  what  it  is  averred  he  aaid  he  "merely 
meant  or  imported,"  a  certain  result  or  effect 
of  his  language  uttered.  In  our  opinion  the 
averment  Is  radically  different  from  what  ap- 
pellant contends  it  should  be  held  to  be,  and 
to  bold  as  he  contends,  we  think,  would  do 
violence  to  the  language  used. 

As  we  further  understand  appellant's  con- 
tention. It  Is,  if  the  pleading  had  left  off  the 
word  "effect,"  and  averred  he  (Joe  Martin) 
did,  etc.,  say  "in  substance"  the  following, 
then  the  pleading  would  have  been  good.  In 
our  opinion,  averring  he  did  say  "in  sub- 
stance and  effect,"  ought  not,  and  cannot 
reasonably,  he  held  to  mean  that  what  Is 
then  averred  he  said  is  "merely  the  meaning 
or  import"  of  tbe  language  actually  used. 

Neither  the  case  of  Barnett  v.  State,  35 
Tex.  Cr.  R.  280,  33  S.  W.  340,  nor  Slmer  v. 
State,  62  Tex.  C?r.  R.  514,  138  S.  W.  388,  mett- 
tloned  by  appellant,  have  any  application  to 
tbe  question  herein.    Neither  of  those  cases 


discussed  or  decided  any  question  of  plead- 
ing. No  Boch  question  was  raised  therein. 
But  in  each  of  them  was  discussed  a  vari- 
ance between  the  allegatim  and  tbe  proof, 
and  decided  only  that  question. 

Our  statute  (P.  G.  art.  10)  Is: 

"Words  which  have  their  meaning  specially  de- 
fined shall  be  understood  In  that  sense,  though  it 
be  contrary  to  their  usual  meaning;  and  all 
words  used  in  this  Code,  except  where  a  word, 
term  or  phrase  is  specially  defined,  are  to  be  tali- 
en  and  construed  in  the  sense  in  which  they  are 
understood  in  common  language,  taking  into  con- 
sideration the  context  and  subject-matter  rda- 
tive  to  which  they  are  employed." 

This  but  prescribes  a  rule  for  the  con- 
structlcm  of  the  Code,  which  is  equally,  and 
practically  universally,  applicable  to  "a 
word,  term  or  phrase"  used  in  a  pleading  or 
other  writing.  Taking  into  consideration  tbe 
context  and  subject-matter  of  tbe  whole  of 
the  pleading  herein,  we  think  there  can  be 
no  question  but  that  the  phrase  that  "said 
Joe  Martin  did  then  and  there  •  •  •  say 
of  and  concerning  the  said  Elner  Stephens,  In 
substance  and  effect  the  following,"  could 
not  otherwise  be  "understood  in  common 
language"  than  what  it  is  then  alleged  be 
said,  was  substantially  what  he  did  say,  in- 
stead of  "merely  what  be  meant  or  im- 
ported." 

Besides,  we  have  other  statutory  provi- 
sions as  to  what  allegations  are  necessary  to 
constitute  a  good  pleading:  "•  *  •  That 
which  is  not  necessary  to  prove  need  not  be 
stated"  in  a  pleading.  C.  O.  P.  art  452.  It 
was  unnecessary  to  allege  the  language  ex- 
actly or  literally,  but  sufficient  to  allege  It 
substantially  only.  If  it  had  been  alleged 
literally,  it  would  have  been  sufficient  to 
have  proved  it  substantially  only. 

Article  453,  C.  C.  P.,  says: 

"The  certainty  required  In  an  indictment  is 
such  as  will  enable  tbe  accused  to  plead  the 
judgment  that  may  be  given  upon  it,  m  bar  of 
any  prosecution  for  the  same  offense." 

Article  460  is: 

"An  indictment  for  any  offense  against  the 
penal  laws  of  this  state  shall  be  deemed  suili- 
cienjt  which  charges  tbe  commission  of  the  of- 
fense in  ordinary  and  concise  language  In  such  a 
manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  meant,  and  with  that 
degree  of  certainty  that  will  give  the  defendant 
notice  of  the  particular  offense  with  which  he 
is  charged,  and  enable  the  court,  on  conviction, 
to  pronounce  the  proper  judgment." 

"Tbe  provisions  of  this  Code  shall  be  liberally 
construed,  so  as  to  attain  the  objects  intended  by 
the  Legislature:  The  prevention,  suppression 
and  punishment  of  crime."    Article  25,  C.  O.  P. 

Appellant  truly  says,  "it  is  not  necessary 
to  set  out  tbe  language  exactly  or  literally — 
it  is  necessary  only  to  set  out  substantially 
the  language."  And  that,  and  that  only,  was 
what  was  done  in  said  informati(».  Tbe 
information  was  good  and  valid. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.  (dissentintd.  Tke  charg- 
ing part  of  the  information  is  as  follows: 

"One  Joe  Martin  did  then  and  there  orally, 
falsely  and  maliciously,  and  falsely  and  wanton- 
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]y  impute  to  one  XSIner  Stephens,  then  and  there 
an  unmarried  female  in  this  state,  a  went  of 
chastity,  in  this,  to  wit:  He,  the  said  Joe  Mar- 
tin, did  then  and  there,  in  the  presenice  and 
hearing  of  6.  D.  Smith,  falsely,  maliciously  and 
wantonly  say  of  and  concerning  the  said  Elner 
Stephens,  in  substance  and  effect  the  following: 
That  Elner  Stephens  was  all  out  of  shape  and 
that  John  Robison  had  left  the  country.  That 
old  man  Stephens  had  written  him,  Robison,  a 
note  that  be,  Robison,  would  have  to  marry  her 
or  take  •  load  of  shot.  That  he,  Joe  Martin, 
had  told  him,  Robison^  that  there  was  no  use  of 
his  going  because  it  could  be  proved  that  others 
had  been  there  besides  him,  Robison." 

Outside  of  the  Innuendo  matters,  this  la 
the  charging  part  of  the  Information. 

The  attack  is  made  in  various  ways  upon 
this  Information,  the  substance  of  which  Is  it 
does  not  sufficiently  charge  a  violation  of 
the  slander  statute.  The  contention  is,  in 
order  to  charge  the  ofiFense  of  oral  slander 
the  words  used  in  the  imputation  of  slan- 
der must  be  set  out,  and.  If  this  cannot  be 
done  verbatim  or  exactly,  then  the  words 
must  be  substantially  set  out  The  tendency 
not  only  of  the  decisions,  but  all  of  the  text- 
writers,  has  been  to  hold  and  lay  down  the 
rule  that  the  language  used  In  imputation  of 
slatider  must  be  set  out  as  used.  This  rule 
has  been  varied  slightly  to  the  extent  that, 
where  the  words  cannot  be  reproduced,  they 
may  be  substantially  stated.  This  has  been 
the  rule  in  Texas.  The  authorities  are  nu- 
merous and  might  here  be  mentioned,  but 
Mr.  Branch  has  collated  the  cases  in  his  val- 
uable work  on  Criminal  Law,  in  section  602, 
and  following  sections,  except  those  cases 
which  have  been  decided  since  the  publica- 
tion of  his  work.  The  case  of  Bamett  v. 
State,  35  Tex.  Cr.  R.  280,  33  S.  W.  340,  might 
be  referre4  to  as  one  of  the  leading  cases 
and  one  of  the  best-considered  cases.  It  was 
written  by  Judge  Hurt  when  he  was  presid- 
ing Judge  of  this  court  The  Bamett  Case 
was  reviewed  In  rather  an  exhaustive  opin- 
ion by  Judge  Harper  in  Simer  v.  State,  62 
Tex.  Cr.  R.  514,  138  S.  W.  388,  and  approved. 
See,  also,  Neely  v.  State,  32  Tex.  Cr.  R.  371, 
23  S.  W.  798.  Where  a  rule  has  been  well 
settled,  followed,  and  acquiesced  in  by  the 
bench  and  bar,  citation  of  numerous  author- 
ities are  not  necessary,  nor  would  it  be  ad- 
visable to  alter  or  change  those  decisions. 
Now,  npon  the  face  of  this  information  It  Is 
clear  that  the  language  was  not  set  out,  nor 
attempted  to  be  set  out  either  exactly  or  In 
substance.  The  language  in  charging  says 
"in  substance  and  effect."  The  effect  of  the 
language  Is  not  sufficient  The  effect  of  the 
impataticm  is  the  thing  to  be  decided.  It  may 
or  may  not  Impute  a  want  of  chastity.  The 
impntatlon  must  be  found  In  the  language  it- 
self. Sometimes  when  the  words  used  are 
obscure.  Innuendo  or  explanatory  averments 
may  assist  the.  pleader,  but  the  words  must 
be  set  out  at  least  substantially,  and  not  the 
effect  of  the  substance  of  the  words.    The 


information  does  not  snffldently  diaige  dan-' 
der,  and  must  be  held  defective. 

The  other  questions  are  not  discussed. 

The  Judgment  ought  to  be  reversed,  and 
the  prosecution  ordered  dismissed.  This 
was  written  as  the  original  opinion  in  this 
case,  but  the  majority,  not  agreeing  to  it, 
took  the  case  and  wrote  an  afflrmanc& 


CHAMBERS  et  aL  v.  ROBISON,  General 
Land  Office  Com'r  et  al.    (No.  2745.) 

(Supreme  Court  of  Texas.  Oct  13,  1915.) 
PtTBtio  Lands  «=»173— Sales— FoBKErrtms. 
Under  Rev.  St  1911,  art  5423,  providing 
that  if  interest  due  on  an  obligation  for  pur- 
chase of  public  land  remains  unpaid  the  land 
commissioner  shall  indorse  on  tJie  obligation, 
"lisnd  forfeited,"  and  cause  an  entry  to  that 
effect  to  be  indorsed  on  the  account  kept  with 
the  purchaser,  and  "thereupon"  said  land  shall 
"thereby"  be  forfeited,  indorsement  on  the  ob- 
ligation, without  the  entry  on  the  account  is 
insufficient  for  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  PuWic  Lands, 
Cent.  Dig.  {§  544-551;  Dec  Dig.  <3=»173.] 

Original  numdamns  proceedings  by  Mrs. 
Lillian  Chambers  and  others  against  J.  T. 
Robison,  Conunissioner  of  the  General  Land 
Office,  and  others.    Writ  granted. 

Ramsey,  Black  &  Ramsey,  of  Austin,  and 
Tatum  &  Tatum,  of  Dalhart,  for  relators. 
B.  F.  Looney,  Atty.  Gen.,  and  G.  B.  Smed- 
ley,  Asst  Atty.  Gen.,  for  resitondents.  Geo. 
P.  Harris,  pro  se. 

PHIUjIPS,  O.  J.  The  case  concerns  a 
forfeiture  by  the  Commi.«isloner  of  the  Gen- 
eral Land  Office  of  the  sale  of  four  sections 
of  pubUc  school  land.  The  vaUdlty  of  the 
forfeiture  Is  the  only  questl<m  presented  for 
decision. 

The  land  was  originally  awarded  and  sold 
to  J.  M.  Patterson.  It  was  conveyed  by 
him  to  B.  H.  Park,  the  former  husband  of 
Mrs.  Chambers  and  the  father  of  the  other 
relators,  who  became  the  substitute  purchas- 
er In  accordance  with  the  law.  Park  died 
intestate  In  1906.  The  sale  preserved  its 
good  standing  until  November  1,  1913,  -when 
default  was  made  In  the  payment  of  the 
annual  Interest  due  upon  Park's  obligations  to 
the  state.  Because  of  this  default,  the  com- 
missioner on  August  4,  1914,  duly  Indorsed 
on  the  obllgatlcMiB  of  Park  on  file  In  his 
office  the  words,  "Land  forfeited,"  and  placed 
the  land  upon  the  market  for  resale.  It  was 
resold  to  the  co-respondent  George  P.  Har- 
ris, August  10,  1914,  upon  his  application  to 
purchase.  On  August  12,  1914,  the  relators 
made  written  request  for  the  reinstatement 
of  their  claims,  iMiying  into  the  treasury  the 
full  amount  of  the  interest  then  due,  for 
which  the  official  receipt  of  the  commissicoier 
was  given.  At  no  time  prior  to  August  12, 
1914,  did  the  commissioner  cause  an  entry 
of  the  forfeiture  to  be  made  on  the  account 
in  his  office  kept  with  the  purchaser.  Park. 
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Ab  to  one  of  tbe  sections,  sndi  an  eatry  bad 
never  been  made.  On  the  accounts  for  the 
Giber  three  sections,  It  was  made,  bnt  some 
days  after  the  sale  of  the  land  to  Harris 
and  tlie  filing  of  the  relators'  request  for  re- 
instatement. 

This  proceeding  has  for  its  purpose  the  re- 
instatement of  the  purchase  of  the  land  by 
Park  upon  the  records  of  the  Lend  Office, 
and  the  cancellation  of  its  sale  to  Harris. 
If  the  forfeiture  was  invalid,  the  relators 
are  entitled  to  the  writ  of  mandamus  for 
which  they  pray,  since,  in  that  event,  the 
land  Btood  unforfelted,  in  law,  at  the  time 
of  the  transaction  with  Harris  and  the  fil- 
ing of  the  request  for  reinstatement;  and, 
no  rights  of  third  parties  having  Intervened, 
the  relators  were  entitled  to  have  their 
claims  reinstated  upon  the  official  records 
upon  the  filing  of  their  written  request  to 
that  effect  and  their  payment  into  the  treas- 
ury of  the  full  amount  of  the  accrued  inter- 
est   Article  5423,  Revised  Statutes  1911. 

The  provision  of  the  law  governing  such 
forfeiture  on  account  of  default  in  the  pay- 
ment of  Interest  is  that  found  in  article  5423, 
and  is  in  the  following  language: 

"If  upon  the  first  day  of  November  of  any 
year  any  portion  of  the  interest  due  on  any 
obligation  remains  unpaid,  the  Coramissioner  of 
the  General  Land  Office  shall  indorse  on  such 
obligation,  'Land  forfeited,'  and  shall  cause  an 
cnt^  to  that  effect  to  be  made  on  the  account 
kept  with  the  purchaser;  and  thereupon  said 
land  shall  thereby  be  forfeited  to  the  state  with- 
out the  necessity  of  re-entry  or  judicial  ascer- 
tainment, and  shall  revert  to  file  particular 
fund  to  which  it  originally  belonged,  and  be 
resold  under  the  provisiuns  of  this  chapter,  or 
any  future  laws. 

Tliat  a  forfeiture  does  not  accrue  under 
the  statute  except  as  the  result  of  the  per- 
formance by  the  commissioner  of  the  acts 
enjoined  is  plain.  Upon  the  default  he  is 
required  to  make  the  indorsement,  "Land 
forfeited,"  npon  the  purchaser's  obligation, 
and,  in  addition,  there  is  enjoined  as  his 
duty  the  causing  of  an  entry  to  that  effect 
to  be  made  on  the  account  kept  with  the  pnr- 
cliaser.  "Thereupon"  the  land  becomes 
"thereby"  forfeited  to  the  state,  which  means, 
of  course,  that  it  does  not  become  forfeited 
until  these  things  are  done.  While  a  strict 
compliance  with  the  law  in  respect  to  the 
facts  upon  which  the  forfeiture  proceeds  la 
required,  the  rule  of  decision  is  that  an  exact 
and  literal  compliance  with  these  provisions 
relating  to  the  indorsement  and  entry  is  not 
necessary.  A  substantial  compliance  with 
them  will  snfflce  to  effect  the  forfeiture. 
Brightman  v.  Comanche  County,  94  Tex.  S99, 
63  8.  W.  857;  Hoefer  v.  Eobison,  104  Tex. 
159.  135  S.  W.  371.  The  question  here  is 
whether,  making  the  indorsement  of  forfei- 
ture upon  the  obligation,  alone,  amounts  to 
a  substantial  compliance^ 

Where  a  statute  clearly  provides  that  two 
distinct  acts  of  this  nature,  which,  though 
of  the. same  general  character,  have  to  do 
with  distinct  and  different  official  records, 


shell  be  iterformed  as  a  condition  for  the  ac- 
crual of  a  forfeiture,  It  is  difficult  to  find  any 
sta-ble  ground  for  holding  that  the  per- 
formance of  one  of  them  is  a  substantial 
observance  of  the  dual  requirement.  There 
could  be  no  warrant  for  thus  ignoring  a  plain 
provision  of  the  statute  unless  it  be  true  that 
the  act  performed  clearly  accomplishes  all 
that  could  have  been  reasonably  intended  by 
the  other  requirement  This,  in  its  result, 
would  mean  that  the  requirement  ignored 
was  no  essential  part  of  the  law,  and  in  its 
administration  could  be  dispensed  with  as 
surplusage. 

Both  the  indorsement  upon  the  obUgatloD< 
of  the  purchaser  and  the  entry  on  his  ac- 
count are  required  by  the  statute  only  as  au- 
thentic evidence  of  the  forfeitnrew  But, 
while  this  is  true,  the  statute  is  dear  in  its 
declaration  that  a  forfeiture  does  not  accrue 
until  it  is  thus  evidenced.  It  should  be  as- 
sumed that  the  Legislature  had  a  purpose  in 
extending  the  requirement  as  to  the  method 
of  evidencing  the  forfeiture  beyond  the  mere 
indorsement  upon  the  purchaser's  obligation. 
It  is  evident  that  that  was  not  deemed  a 
sufiident  authentication  of  the  forfeiture. 
For  that  reason  the  additional  requirement 
that  an  entry  to  the  same  effect  shall  be 
made  on  the  account  was  Imposed.  It  was 
Intended,  in  other  words,  that  the  forfeiture- 
should  in  this  manner  be  doubly  evidenced, 
for  the  purpose  of  greater  certainty  and  af- 
fording a  more  permanent  and  enduring  reo- 
ord.  We  are  not  at  liberty  to  construe  oat 
of  the  statute  a  provision  which  it  is  mani- 
fest was  written  into  it  to  accomplish  a  dis- 
tinct legislative  purpose,  and  which  It  is 
clear  was  regarded  as  necessary  to  complete- 
ly effectuate  that  purpose.  The  statute  is 
not  substantially  complied  with  where  only 
one  of  the  requirements  is  observed.  A  sub- 
stantial comidlanoe  with  both  of  them  is  nec- 
essary. 

To  sustain  the  contention  that  the  indorse- 
ment in  this  case  upon  the  obligation  amount- 
ed to  a  snbfitantlal  observance  of  both  re- 
quirements of  the  statute,  the  respondents 
rely  upon  the  cases  of  Brightman  v. 
Comanche  County  and  Hoefer  v.  Robison, 
supra.  Neither  of  these  cases  sustain  the 
position.  In  the  former  the  purchaser's  obli- 
gation was  not  in  the  Land  Office  at  the  time 
of  the  declaration  of  the  forfeiture,  and  un- 
der the  condition  of  the  law  at  that  time 
was  not  required  to  be  k^t  there.  It  was 
in  the  treasurer's  office.  Its  lawful  custodian ; 
and  it  was  impossible  therefore  for  the  com- 
missioner to  make  the  indorsement  upon  It. 
The  application,  affidavit,  field  notes,  and 
receipts  of  the  treasurer,  were  archives  of 
his  office,  and  were  in  his  custody,  contained 
in  the  file  wrapper  pertaining  to  the  pur- 
chase. In  Hen  of  making  the  Indorsement 
upon  the  obligation,  the  commissioner,  under 
this  condition,  made  the  indorsement  upon 
the  file  wrapper.    It  was  held  that  this  was 
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the  only  method  aTallable  to  blm  at  com- 
plying with  the  requirement  that  the  In- 
dorsement of  the  forfeiture  should  be  made 
upon  the  obligation,  and,  since  due  entry 
of  the  forfeiture  was  made  upon  the  pur- 
chaser's account,  the  entry  upon  the  account 
and  such  Indorsement  upon  the  file  wrapper 
constituted  a  substantial  compliance  with 
the  law.  In  the  latter  case,  it  was  held  that 
the  entry  of  the  forfeiture  upon  the  pur- 
chaser's aoco\int  and  an  Indorsemrait  of  for- 
feiture upon  the  file  wrapper,  which  then 
contained  the  purchaser's  obligation,  was 
likewise  a  substantial  compliance  with  the 
requirements  of  the  statute.  In  neither  of 
these  decisions  is  it  intimated  that  the  ob- 
servance of  merely  one  of  the  requirements 
amounts  to  a  substantial  compliance  with 
both  of  them.  As  noted,  in  both  cases  due 
oitry  ot  the  forfeiture  was  made  on  the  pur^ 
chaser's  account  Had  this  alone  been  deem- 
ed a  substantial  observance  of  both  require- 
ments, there  would  have  been  no  need  of  dis- 
cussing or  giving  any  effect  to  the  indorse- 
ment upon  the  file  wrapper.  Instead,  the 
court  gave  substantial  effect  to  that  indorse- 
ment, holding,  as  stated,  that  such  indorse- 
ment, under  the  facts  of  the  cases,  together 
with  the  entry  upon  the  account,  substantial- 
ly met  the  requirements  of  the  statute.  In 
Brlghtman  v.  Comanche  County  decision  of 
the  question,  whether  entry  of  the  forfeiture 
on  the  account  alone  would  be  sufficient 
where,  as  was  the  condition  in  that  case, 
the  obUgatton  was  not  in  the  Iiand  Office,  was 
expressly  pretermitted. 

Adams  ▼.  Terrell,  101  Tex.  881,  107  S.  W. 
637,   Involved  a  forfeiture  by  the  commte- 
stoner  for  failure  to  reside  upon  the  land  as 
required  by  the  law.    The  question  presented 
was  whether  such  failure  had  the  effect,  in 
Itself,  of  constituting  a  forfrfture,  or  wheth- 
er, upon  such  failure,  a  declaration  of  the 
forfeiture  by  the  commissioner  was  neces- 
sary.   The  act  of  1895  provided  that,  in  the 
event  of  the  failure  by  the  purchaser  to  re- 
side upon  and  improve  the  land  as  required 
by  law,  he  should  forfeit  it  to  the-  state  "in 
the  same  manner  as  for  the  nonpayment  of 
interest."    The  act  of  1901  provided  that,  in 
the  event  of  such   failure,    the   purchaser 
should  forfeit  the  land  to  the  state  "to  the 
same  extent  as  for  nonpayment  of  interest." 
The  court  construed  these  provisions  as  re- 
qniring,  for  the  accrual  of  a  forfeiture,  on 
account  of  nonoccupancy,  the  same  character 
of  declaration  of  the  forfeiture  as  for  the 
nonpayment  of  interest ;  that  is,  as  found  in 
the  provision  of  article  5423,  R.  S.  1911,  quot- 
ed In  this  opinion.     And  in  applying   that 
provision  It  is  evident  from  the  opinion  that 
observance  of  the  requirement  that  the  en- 
try be  made  ui>on  the  account  was  regarded 
as  essential  in  order  for  a  forfeiture  to  ac- 
crue for  the  nonpayment  of  interest.     This 
lan^age  was  made  use  of: 


"Does  any  reaaoo  sanest  Itself  why  It  should 
be  necessary  to  a  forieitore  of  nonpayment  of 
interest  that  the  commiasioDer  should  enter  lt° 
on  the  account,  and  why  a  like  method  should 
not  be  adopted  in  case  of  a  forfeiture  for  non- 
occupancy  f  None  presents  itself  to  our  minds. 
On  the  contrary,  it  would  seem,  since  the  ac- 
counts with  the  purchaser  are  kept  in  the  Land 
Office,  and  since  they  will  necessarily  show 
the  fact  in  case  the  interest  is  not  paid,  there 
is  less  reason  for  declaring  the  forfeiture  in 
that  case,  than  in  ease  of  nonoccupancy,  where 
there  is  no  public  record  to  show  the  fact." 

A  usage  In  the  Land  Office^  long  pursued, 
of  declaring  forf^tnres  for  nonpayment  of 
Interest  by  simply  making  the  indorsement 
on  the  purchaser's  obligation,  to  which  our 
attention  has  been  directed  by  the  respond- 
ents, would  be  persuasive  If  the  construction 
of  the  statute  were  doubtful.  But  we  regard 
its  provisions  as  plain. 


LOWBY  ▼.   SOUTHEBN  BY.  CO. 
(Supreme  Court  of  Tennessee.     Oct  9,  1916.) 

Masteb  and  Sebvant  «=>258  —  Action  fob 
Injubt — SurnciENCT  of  Declabation. 
In  an  action  for  the  death  of  plaintiff's  in- 
testate while  in  the  defendant's  employ  as  a 
yard  inspector,  the  declaration  averred  that  It 
was  customary  for  employfe  in  defendant's 
yard  to  go  under  cars  on  the  track  during  show- 
ers; that  there  was  a  rule  under  the  federal 
and  state  law  and  of  the  Interstate  Commerce 
Commission,  adopted  by  defendant  that  before 
a  standing  car  would  be  moved  in  the  yard  no- 
tice would  be  given:  that  defendant  and  de- 
ceased were  engaged  in  interstate  commerce; 
that  while  he  was  inspecting  cars  in  the  yard 
deceased  went  under  the  car  during  a  shower; 
and  that  defendant  in  violation  of  the  rule, 
switched  cars  against  the  one  under  which  in- 
testate was,  and  killed  him.  Held,  that  the 
dismissal  of  the  action  for  failure  to  comply 
with  a  motion  to  make  the  declaration  more 
specific,  and  to  designate  the  name  of  the  vice 
principals,  etc.,  alleged  to  have  been  negligent, 
and  what  rule  had  been  violated,  was  erroneous, 
as  the  declaration  set  out  with  particularity 
and  in  a  substantial  way  the  cause  of  action 
on  which  plaintiff  saed,  and  as  such  matters 
were  more  within  the  knowledge  of  the  defend- 
ant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  816-836;   Dec.  Dig.  <S=5» 

Appeal  from  Circuit  Court,  Hamilton 
County;    Nathan  L.  Bachman,  Judge. 

Action  by  Mrs.  Eliza  Lowry,  administra- 
trix, against  the  Southern  Railway  Compa- 
ny. From  a  Judgment  of  the  Court  of  Civil 
Appeals,  reversing  and  remanding  a  judg- 
ment for  defendant,  dismissing  the  case,  de- 
fendant appeals.    Affirmed. 

Cooke,  Swaney  &  Hope,  of  Chattanooga, 
for  appellant  G.  W.  Chamlee,  of  Chattanoo- 
ga, for  appellee^ 

FANCHER,  J.  PlaintUTs  Intestate,  Chas. 
J.  Lowry,  was  killed  in  the  yards  of  the  de- 
fendant railway  company  on  or  about  the 
26th  day  of  June,  1914,  at  Citloo,  near  Chat- 
tanooga, while  engaged  as  a  yard  Inspector, 
tnu^  hand,  and  general  repair  servant  for 
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the  defendant  Tnst  previous  to  the  accident 
he"  was  Inspecting  a  car,  to  ascertain  If  it 
needed  attention  of  any  kind,  when  a  rain 
came  up. 

It  is  averred  in  the  declaration  that  it  was 
customary  for  the  men  working  in  the  yards 
of  the  company  to  go  under  cars  left  standing 
on  the  tracks  during  a  shower;  that  in 
accordance  with  this  custom  Lowry  went 
under  a  car,  in  order  to  keep  out  of  the  rain. 
It  is  further  averred  that  It  was  a  custom 
of  the  railroad  that,  In  case  of  cars  coming 
into  the  yards,  signals  would  be  set  up  or 
orders  given  that  the  cars  should  be  inspect- 
ed while  on  the  tracks  before  they  were 
moved ;  that  there  was  a  rule,  regulation,  or 
system,  provided  by  law,  ordinances,  and 
rules,  that  in  case  a  car  was  rolled  into  the 
yard  and  left  standing,  before  that  car 
would  be  moved,  that  notice  would  be  given 
by  the  blowing  of  the  whistle  of  the  engine, 
the  ringing  of  a  bell,  and  giving  general  no- 
tice to  the  crew  in  and  about  the  car  that  the 
same  was  going  to  be  moved;  that  this  rule 
was  required  by  the  federal  and  state  laws, 
and  by  the  Interstate  Commerce  Commission, 
and  was  covered  by  a  rule,  regulation,  or 
system  adopted  by  the  Southern  Railway; 
that  the  deceased  and  the  defendant  railway 
company  were  at  the  time  engaged  In  Inter- 
state commerce,  or  in  commerce  being  trans- 
ported from  points  toutslde  of  Tennessee,  into 
Tennessee,  through  Ghatta.nooga  and  the 
switchyards,  where  the  deceased  was  work- 
ing,  and  forward  to  other  points  outside  of 
and  beyond  the  state  of  Tennessee,  and  It 
was  averred  that  the  said  Chas.  J.  Lowry, 
while  80  actively  engaged  in  said  duties, 
was  ordered  to  make  certain  repairs  bn  a 
switch  in  the  yards,  and  to  inspect  certain 
box  or  freight  cars,  which  necessitated  his 
getting  under  the  cars;  that  a  certain  train 
of  the  defendant  company  had  come  into  the 
yards  with  broken  chains,  and  a  part  of  the 
apparatus  necessary  to  keep  the  air  brakes 
in  good  order  was  In  defective  condition; 
that  while  performing  this  repair  work  he 
stooped,  with  the  view  of  getting  under  the 
car  to  make  an  inspection,  and  immediately 
preceding  this  act  It  began  to  rain,  and  that 
while  It  was  so  raining  there  was  no  chance 
for  employes  to  do  very  much  in  the  way  of 
work ;  that  the  defendant  company  violated 
and  negligently  disregarded  each  and  all  of 
the  duties  toward  the  deceased  above  enu- 
merated, In  that  it  failed  to  blow  a  whis- 
tle <or  give  other  warning  that  it  was  about 
to  switch  an  engine  to  the  train  and  move 
it,  and  that  without  notice,  and  without 
warning  of  any  kind  or  character,  the  de- 
fendant railway  company  unlawfully,  negli- 
gently, carelessly,  and  wrongfully  moved  an 
engine  up  to  and  against  its  train  where  the 
deceased  was  then  engaged  in  such  repair 
work,  and  caused  its  servants  to  move  the 
train,  and  the  wheels  of  such  car  or  train  ran 
over  the  body  tof  Chas.  J.  Lowry,  inflicting 
injuries  from  v^ilch  he  died. 


Defendant  moved  the  court  to  requlne  the 
plaintiff  to  make  her  declaration  more  spe- 
ciflc,  and  to  designate  the  names  of  the 
alleged  vice  principals,  toreiaeaa,  or  fellow 
servants  who  are  alleged  to  have  been  care- 
less, negligent,  and  unmindful  of  their  du- 
ties; and,  second,  that  plaintiff  'be  required 
to  make  her  declaration  more  specific,  so  as 
to  allege  and  set  out  what  particular  rules 
and  regulations  for  the  prevention  of  acci- 
dents were  violated  by  said  vice  principals, 
foremen,  and  fellow  servants  of  the  deceased. 
Whereupon  the  court  ordered  that  the  plain- 
tiff make  her  declaration  more  specific  upon 
these  points,  to  which  action  she  excepted, 
for  the  reason  that  the  information  required 
of  her  by  this  order  Is  peculiarly  within  the 
knowledge  and  custody  of  the  defendant  it- 
self. Plaintiff  thereupon  filed  an  amended 
declaration,  but  failed  to  comply  with  the 
order  made  upon  her  by  the  court,  where- 
upon the  defendant  m'oved  to  dismiss  the 
case,  because  of  plalntlCTs  failure  to  so  com- 
ply,  and  the  court  granted  the  motion,  and 
dismissed  the  suit,  to  wliich  action  the  plain- 
tiff excepted,  and  appealed  to  the  Court  ol 
Civil  Appeals.  That  court  reversed  the  ac- 
tion of  the  trial  Judge  and  remanded  the 
case  to  the  court  below  for  further  proceed- 
ings. 

We  think  the  trial  Judge  was  in  error  In 
granting  the  motion  of  the  railway  company 
to  require  plaintiff  to  specifically  point  out 
the  names  of  the  servants  who  neglected 
their  duty  toward  the  deceased,  and  to  point 
out  specifically  the  rules  and  regulations 
which  were  required  Of  it.  The  declaration 
was  undoubtedly  sufficient,  in  that  it  set  oat 
with  particularity  and  in  a  substantial  way 
the  cause  of  action  for  which  plaintiff  sued. 

In  the  case  of  M{iy  v.  Railroad,  129  Tenn. 
521,  167  S.  W.  477,  L.  R.  A.  1915A,  781,  the 
present  Chief  Justice  of  this  court  pointed 
out  proper  rules  of  practice  with  respect  to 
this  question  and  reviewed  former  cases  in 
this  state  upon  the  subject.  The  court  re- 
viewed somewhat  at  length  the  authorities 
from  other  Jurisdictions  upon  this  particular 
question. 

We  will  not  undertake  to  review  the  sub- 
ject here.  It  is  suHlcient  to  say  that  this 
court  recognizes  the  right  in  a  proper  case 
and  upon  the  proper  showing  of  a  defendant 
to  require  the  plaintiff  to  state  with  greater 
particularity  as  to  time  or  other  material 
averment,  so  as  Co  give  necessary  notice  to 
the  defendant;  and  it  is  true  that  when  so 
required  plaintiff's  suit  will  be  dismissed  if 
he  falls  to  comply,  unless  he  shows  that  he 
is  unable  to  state  the  date  or  fix  the  partic- 
ular facts  more  definitely. 

Having  in  mind  the  rules  of  practice  as 
stated  in  May  v.  Railroad,  supra,  we  are  of 
opinion  that  plaintiff  should  not  have  been 
required  to  comply  with  defendant's  motion. 
This  motion  was  not  supported  by  anything, 
80  far  as  the  record  discloses,  showing  any 
necessity  for  a  more  specifl^  statement  of 
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tbe  caoae  of  rcUoh.  The  declaration  on  Its 
taoe  Is  full  enough.  Tbe  defendant  does  not 
show  that  It  cannot  prepare  its  defense  with- 
out a  more  particular  statement  as  to  names 
ot  the  persons  who  moved  the  train  and  the 
rules  required  of  it,  which  It  had  adopted. 
The  presumption  is  that  the  railroad  would 
know  more  about  these  matters  than  plain- 
tiff would.  If  i>erson8  bringing  suits  against 
railroad  companies  were  required  to  Comply 
with  motions  of  this  kind.  In  every  .instance, 
they'  woald  often  fall  in  meritorious  cases, 
because  of  their  inability  to  point  out  by 
name  the  agents  or  servants  whose  negli- 
gence produced  the  Injury,  or  to  specifically 
state  the  exact  Wording  of  rules  and  regula- 
tions that  were  violated. 

The  declaration  does  state  that  the  em- 
ployes faUed  to  sound  a  whistle,  ring  a  bell, 
or  pursue  any  other  method  of  warning  to 
the  deceased  that  the  cars  were  about  to  be 
moved.  It  states  with  sufficient  certainty 
that  there  were  rules  requiring  this.  We 
think  this  was  sufficient  on  the  point  In  ques- 
tion to  give  the  defendant  reasonable  notice 
of  the  grounds  upon  which  the  action  was 
predicated. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals, in  reversing  the  case  and  remanding  it 
for  further  proceedings  in  the  court  below, 
is  affirmed. 


CITY  OP  CHATTANOOGA  v.  CARTER  et  nx. 
(Supreme  Court  of  Tennessee.     Oct.  2,  1915.) 

HiTSBAND  AND  WlFB  ®=»209— RiGHTB  0»  HUS- 
BAND—SeBVICES  or  Wife. 

The  Married  Women's  Act  (Laws  1913,  C. 
28)j  which  relieved  married  women  from  all  dis- 
ability on  account  of  coverture,  did  not  affect 
a  wife's  marital  duties,  and  a  husband,  aa  at 
common  law,  may  recover  for  loss  of  the  serv- 
ices of  his  wife  by  reason  of  personal  injuries 
sustained  by  her. 

W'EM.  Note. — For  other  cases,  see  Hnsband  and 
ife.  Cent  Dig.  Si  7e&-772.  968,  973;    Dec. 
Dig.  «=»209.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  C.  H.  Carter  and  wife  Agalns*-, 
tbe  City  of  Chattanooga.  From  a  judgmen., 
for  plaintiffs,  defendant  appealed,  and,  it  be- 
ing affirmed  by  the  Court  of  Civil  Appeals, 
defendant  brings  certiorari.     Affirmed. 

W.  J.  Counts,  Ford  &  Tamell,  all  of  Chat- 
tanooga, for  plaintiffs.  Coleman  &  Frlerson, 
of  Chattanooga,  tor  defendant 

FANCHER,  J.  A  recovery  was  had  by  C. 
H,  Carter,  the  husband,  for  the  loss  of  serv- 
ices of  his  wife  by  reason  of  personal  inju- 
ries sustained  by  her.  The  judgment  of  the 
circuit  court  was  sustained  by  the  Court  of 
Civil  Appeals.  It  is  assigned  as  error  that 
no  recovery  can  be  had  by  the  husband  in 
8a<d>  cases  since  the  Married  Women's  Act 
of  1913,  chapter  26,  which  provides  as  fol- 
lows: 


"That  married  women  be,  and  are,  hereby 
fully  emancipated  from  all  disability  on  account 
of  coverture,  and  the  common  law  as  to  the  di»- 
abilities  of  married  women  and  its  effect  on  the 
rights  of  property  of  the  wife,  is  totally  abro- 
gated, and  marriage  shall  not  impose  any  disa- 
bility or  incapacity  on  a  woman  as  to  the  own- 
ership, acquisition,  or  disposition  of  property  of 
any  sort,  or  as  to  her  capacity  to  make  contracts 
and  do  all  acts  in  reference  to  property  which 
she  coiUd  lawfully  do  if  she  were  not  married ; 
but  every  woman  now  married,  or  hereafter  to 
be  married,  aliair  have  the  same  capacity  to  ac- 
quire, hold,  manage,  control,  use,  enjoy,  and 
dispose  of,  all  property,  real  and  personal,  in 
possession,  and  to  make  any  contract  in  refer- 
ence to  it,  and  to  bind  herself  personally,  and 
to  sue  and  be  sued  with  all  the  rights  and  in- 
cidents thereof,  as  if  she  were  not  married." 

It  Is  contended  that  this  act  is  so  broad  in 
Its  provisions,  and  the  emancipation  is  so 
complete,  as  to  merge  all  rights  of  action 
arising  from  injuries  to  the  wife  into  one 
right  of  action,  vested  in  her. 

The  act  In  its  caption  Is  recited  broadly 
to  be: 

"An  act  to  remove  disabilities  of  coverture 
from  married  women,  and  to  repeal  all  acts 
and  parts  of  acts  in  conflict  with  the  provisions 
of  this  act" 

At  <x>mmon  law  the  wife  was  termed  a 
feme  "covert,"  and  her  condition  during 
marriage  was  called  her  "coverture."  Bla(^- 
stone  recognized  two  features  of  this  cover- 
ture. One  feature  embraced  personal  rights ; 
the  oth»'  the  rights  of  property.  1  Black- 
stone,  Com.  442. 

"Upon  this  principle  of  a  union  of  person  in 
husband  and  wife  depend  almost  all  the  legal 
rights,  duties  and  disabilities  that  either  of 
them  acquire  by  the  marriage."     Id. 

Tile  act  in  question  does  not  affect  the  le- 
gal rights  and  duties  of  that  relationship 
further  than  to  emancipate  the  wife  from 
her  disabilities  that  attached  to  the  relation- 
ship. Embraced  in  these  disabilities  are 
her  incapacity  to  act  for  herself  with  respect 
to  her  property,  to  make  contracts,  to  bind 
herself  personally,  to  sue  and  be  sued.  In 
fact,  the  wife  was  placed  on  that  footing 
enjoyed  by  the  husband  as  to  the  right  to 
hold,  manage,  control,  use,  enjoy,  and  dis- 
pose of  all  property;  to  make  any  contract 
in  reference  to  It  and  to  sue  and  be  sued. 

The  act  does  not  deprive  either  the  hus- 
band or  wife  of  the  conjugal  relationship, 
with  its  duties  and  rights. 

It  results  that  there  was  no  error  in  the 
action  of  the  Court  of  Civil  Appeals  in  sus- 
taining tbe  judgment  in  favor  of  the  hus- 
band, and  It  is  affirmed. 


BURROUGHS  ADDING  MACH.  CO.  ▼. 

FRYAB. 

(Supreme  Court  of  Tennessee.     Oct  5,  1916.> 

NsarjcoENCE  9=>32 — Ownebs  of  Buii.dino»— 
Duties  to  Licensee — Police  Officeb. 
A  police  officer,  observing  a  door  of  the 
defendant  company  to  be  open,  while  the  room 
was  unoccupied,  went  into  the  store,  and  when 
coming  out  closed  the  door  with  such  force  as 
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to  cause  a  screen  over  the  transom  to  fall,  injur- 
ing his  foot.  Held,  that  Ms  acta,  though  in  the 
performance  of  his  duty,  were  those  of  a  li- 
censee, and  that  be  could  not  recover  for  the 
injury,  since  a  property  owner  is  liable  to  a 
licensee  only  for  wiJlfur  Injury. 

(Ed.  Note.-^For  other  cases,  see  NcpUgenee, 
Cent  Dig.  ${  42-44;    Dec.  Dig.  ®=>32.] 

Error  to  Circnit  Court,  Hamilton  County; 
Nathan  L.  Bachman,  Judge. 

Action  by  Sevier  Fryar  against  the  Bur- 
roughs Adding  Machine  Company.  A  Judg- 
ment for  the  plaintifl!  was  reversed  by  the 
Court  of  Civil  Appeals,  and  plaintiff  brings 
error.    Affirmed. 

Watklns  &  Watkins,  of  Chattanooga,  for 
plaintiff  in  error.  Fleming  &  Shepherd,  of 
Chattanooga,  for  defendant  In  error. 

GREEN,  J.  Defendant  in  error,  Fryar, 
was  a  police  officer  in  the  city  of  Chatta- 
nooga. While  making  his  rounds  after  busi- 
ness hours  he  noticed  that  the  front  door  of 
the  store  of  plaintiff  in  error  was  open.  The 
officer  went  into  the  house  to  see  if  any  one 
was  there  and,  finding  no  one,  concluded  that 
the  door  had  been  left  open  by  inadvertence. 
He  returned  to  the  front  and,  standing  in  a 
vestibule  leading  from  the  sidewalk  into  the 
storehouse,  be  slammed  tbe  door.  The  door 
fastened  with  a  spring  lode,  and  the  Jar  oc- 
casioned by  shutting  it  caused  a  screen,  cov- 
ering the  transom,  to  fall  from  Its  place  oii- 
to  the  officer's  foot,  Inflicting  Injuries  for 
which  he  sues. 

There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  below.  This  Judgmment  was 
reversed  In  the  Court  of  Civil  Appeals,  that 
court  holding  that  a  motion  for  peremptory 
Instructions  should  have  been  sustained,  and 
dismissed  the  suit 

The  Court  of  Civil  Appeals  was  correct. 
The  acts  of  tbe  policeman  in  examining  the 
premises  and  in  closing  the  door  were  in  tbe 
line  of  bis  duty,  and  the  authorities  are  uni- 
form to  the  effect  that  the  owner  of  property 
is  under  no  obligation  to  a  policeman  or 
fireman  who  goes  thereupon  in  the  dls- 
<*arge  of  his  duty,  except  to  refrain  from 
inflicting  upon  such  an  officer  a  willful  or 
wanton  injury.  That  is  to  say,  the  officer 
is  a  mere  licensee,  and  the  property  owner 
owes  him  no  duty  to  keep  the  premises  in 
safe  condition. 

Under  such  circumstances  a  policeman  or 
fireman  goes  on  tbe  premises  by  permission 
of  tbe  law.  In  the  discharge  of  his  duty  to 
tbe  public  he  may  enter  upon  tbe  premises 
in  disregard  of  tbe  owner's  wishes.  He  is 
not  an  invitee.  He  may  enter  whether  the 
property  owner  is  willing  or  unwilling,  and 
his  right  to  enter  does  not  depend  on  the 
property  owner's  Invitation,  express  or  im- 
plied, but  his  entry  is  licensed  by  tbe  pub- 
lic Interest  and  what  has  been  called  "the 
law  of  overruling  necessity."  Such  is  tbe 
law  in  the  absence  of  some  statute  or  ordi- 


nance. Cooley  on  Torts  (Sd  Ed.)  page  648; 
Lunt  V.  Poet  Printing  &  Pub.  Co.,  48  Colo. 
316,  110  Pac.  208,  30  li.  R.  A.  (N.  S.)  00,  21 
Ann.  Gas.  492;  Gibson  ▼.  Leonard,  143  IlL 
182,  32  N.  E.  182,  17  L.  R.  A.  688,  36  Am. 
St  Rep.  876;  New  Omaha  Thompson-Hous- 
ton Elec.  Light  Co.  V.  Anderson,  73  Neb.  84, 
102  N.  W.  88;  New  Omaba  Thompson-Hous- 
ton Elea  Light  Co.  v.  Bensden,  73  Neb.  49, 
102  N.  W.  96;  Casey  v.  Adams,  234  111.  350, 
84  N.  E.-  933,  17  L.  R,  A,  (N.  S.)  776,  123  Am. 
St  Rep.  105 ;  Creeden  v.  Boston  &  M.  R'.  Co., 
193  Mass.  280,  79  N.  B.  344,  9  Ann.  Cas.  1121. 
See  notes  under  Lunt  v.  Post  Ptg.  &  Pub. 
Company,  as  reported  in  30  L.  B.  A.  (N.  S.) 
60,  and  'also  under  Creeden  v.  Boston  &  M. 
R.  Co.,  as  reported  In  9  Ann.  Cas.  1121. 

Tbe  policeman  was  probably  standing  in 
the  vestibule  on  tbe  property  of  plaintiff  In 
error,  and  not  on  tbe  sidewalk,  when  he  was 
injured.  This  Is  not  a  material  question, 
however,  because  the  injury  resulted  from 
an  actual  and  indisputable  entry  on  the  prop- 
erty of  plaintiff  in  error;  that  Is,  tbe  reach- 
ing In,  seizing,  and  slamming  the  door. 

Accordingly  the  Judgment  of  tbe  Court  of 
ClvU  Appeals  is  affirmed. 


HOGAN  T.  HAMILTON  COUNTY  et  aL 
(Supreme  Court  of  Tennessee.    Sept  20, 1916.) 

1.  Ofuckbs  ^=s»19— Eliqibilitt  —  Consti- 

TDTIONAL,  AMD   STATUTORY   PbOVISIONS— DB- 
FAULTEB. 

Under  the  express  provisions  of  Const  art 

2,  8  25,  and  Shannon's  Code,  §  1069,  the  elec- 
tion of  a  defaulter  in  the  payment  of  state  •reve- 
nue to  tbe  ofBce  of  clerk  of  the  county  board  of 
road  conimissionerB  was  absolutely  void. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  S|  22,  23 ;    Dec  Dig.  «=»19.] 

2.  Officbbs  ®=>43  —  Db  Facto  Oiticbb— 

The  fact  that  one  whose  election  as  clerk 
of  a  county  board  of  road  commissioners  was 
absolutely  void  was  permitted  by  the  county 
court  to  take  the  oath  and  to  give  bond  added 
nothing  to  his  rights,  and  he  merely  became  a 
de  facto  officer  and  could  assert  no  rights. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  S  65;    Dec.  Dig.  «=»43.] 

3.  Officers   €=»54  — "Db   Jubb   OFnoER"  — 
Right  to  Compensation. 

The  clerk  of  a  county  board  of  road  com- 
missioners entitled  to  hold  over  under  the  Con- 
stitution, after  the  void  election  of  his  intended 
successor,  was  the  "de  jure  officer"  entitled  to 
serve  and  to  receive  the  salary  of  the  office. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  g!  74,  75;    Dec.  Dig.  «=>54. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  De  Jure  Officer.! 

4.  Elections  €=9269— Contest  —  Jurisdic- 
tion—Chancery. 

The  Chancery  Court  has  no  jurisdiction  of 
a  bill  brought  to  contest  the  election  of  the  one 
receiving  tbe  highest  number  of  votes,  on  the 
ground,  of  his  mcligibility,  or  to  declare  the 
election  void. 

[E2d.  Note.— For  other  cases,  see  Mections, 
Cent  Dig.  {{  245,  246;    Dec.  Dig.  •8=>26».] 


4E9For  other  casas  see  aasM  topic  and  KBY-NUMBER  In  all  lUy-Numbered  Digests  snd  Indexes 


Digitized  by 


Google 


Tenn.) 


IiOWENTHAI*  T.  tJNDERDOWN 


129 


6.  Officebs  *=»101  —  Acnow  fob  Salart— 

EVIDERCB— RlQHT    TO    OFFICE. 

In  a  suit  against  a  county  for  salary  due 
the  clerk  of  the  board  of  road  commissioners, 
plaintiff  might  show  that  the  person  who  had 
b«en  nominally  elected  as  his  successor,  and  who 
had  given  hond  and  taken  the  oath  of  ofDce  was 
a  defaulter,  and  hence  tLot  a  de  jur«  officer,  but 
only  a  de  nicto  officer. 

[Eld.  Note.— For  other  cases,  see  Officers,  Oent. 
Dig.  H  158-1^;   Dec.  Dig.  «s3l01.1 

Appeal  from  Chancery  Court,  Hamlltou 
County;  W.  B.  Garrln,  Chancellor. 

Bill  by  John  H.  Hogan  against  Hamilton 
County  and  others.  Decree  for  complainant, 
and  the  defendants  appeaL    Affirmed. 

S.  H.  Ford,  licwls  Shepherd,  and  Allison, 
ljyn<±.  &  PhUllps,  all  of  Chattanooga,  for  ap- 
pellants. J.  H.  Early  and  W.  B.  Swaney, 
both  of  Chattanooga,  for  appellee. 

NEID,  C  J.  Complainant  was  clerk  and 
member  of  the  board  of  public  road  conuuls- 
sloners  of  Hamilton  county,  with  a  term  be- 
ginning the  first  Monday  in  September,  1912, 
and  running  to  the  first  Monday  of  Septem- 
ber, 1914,  and  until  his  successor  should  be 
elected  and  qualified.  At  the  August  elec- 
tion, 1914,  one  Joe  N.  McCutcheon  received 
the  highest  number  of  votes,  obtained  a  cer- 
tificate of  election,  presented  himself  to  the 
county  court,  and  was  permitted  to  take  the 
oath  and  execute  bond  for  the  office.  He 
thereupon  demanded  the  possession  of  the 
books,  papers,  etc.,  from  Hogan.  The  latter 
refused  to  surrender  the  office,  or  the  books 
and  papers.  McCutcheon,  after  coming  to 
the  office  a  few  days,  desisted;  an  injunc- 
tion having  been  sued  out  against  blm  by 
Hogan.  Hogan's  refusal  to  surrender  the 
office  was  based  on  the  fact  that  McCutcheon 
had  been  derk  of  the  county  court  and  had 
defaulted  In  the  payment  of  state  revenue, 
and  stUl  remained  a  defaulter  on  the  day 
he  was  elected  clerk.  Hogan  held  the  office 
until  it  was  abolished  by  the  Legislature  of 
1915.  During  this  time  a  salary  of  $1,050 
accrued,  but  tbe  county  refused  to  pay  It. 
When  two  months  had  elapsed  Hogan  sued 
for  tbe  amount  then  due,  but  subsequently 
filed  an  amended  bill  In  which  he  claimed 
for  the  whole  time.  The  question  is  whether 
the  county  can  be  compelled  to  pay  this  sal- 
ary. In  our  Judgment  this  question  should 
be  decided  in  the  affirmative. 

[1-3]  It  is  fully  proven,  and  not  denied, 
that  McCutcheon  was  a  defaulter  as  previ- 
ously stated.  In  view  of  this  fact,  his  elec- 
tion was  absolutely  void  under  the  Constitu- 
tion, art  2,  §  25,  and  under  Sh.  Code,  {  1069. 
The  fact  that  he  was,  by  tbe  coun^  court, 
permitted  to  take  tiie  oath  and  give  bond, 
added  nothing  to  his  position.  He  simply 
became  a  de  facto  officer,  and  could  assert 
no  rights.  Newman  v.  Justices  of  Jefferson 
County,  6  Humph.  41 ;  Pearce  v.  Hawkins,  2 
Swan.  88,  57  Am.  Dec.  54.  Hogan,  being  the 
de  Jure  officer  by  virtue  of  hFa  right  to  hold 


over  under  the  Constitution,  was  entitled  to 
serve  in  tbe  office  and  to  take  all  of  its 
emoluments.  Even  if  McCutcheon  had  un- 
dertaken to  perform  tbe  duties  of  tbe  office, 
and  bad  collected  the  salary,  this  would  not 
have  relieved  tbe  county  from  the  duty  to 
pay  Hogan,  the  rightful  officer.  Mayor  and 
Aldermen  of  Memphis  v.  Woodward,  12 
Heisk.  (59  Tenn.)  499,  27  Am.  Rep.  750. 
There  was  therefore  no  error  la  the  chancel- 
lor's action  In  rendering  a  decree  in  favor 
of  Hogan  and  against  tbe  county. 

[4]  There  was  another  case  argued  at  the 
present  term,  brought  by  Hogan  against  Mc- 
Cutcheon, wherein  complainant  sought  to  en- 
Join  McCutcheon  from  taking  the  office.  It 
was  properly  held  In  an  opinion  filed  by  Mr. 
Special  Justice  Franz  that  the  Chancery 
Court  had  no  Jurisdiction,  since  the  bill  re- 
ferred to  was  but  an  effort  to  contest  the 
election  of  McCutcheon;  the  ineligibility  of 
a  person  having  the  highest  number  of  votes 
being  one  ground  of  contest  in  order  that 
the  election  may  be  declared  void,  as  shown 
by  well  known  cases  in  this  state.  Tbe  Chan- 
cery Court  has  no  power  to  entertain  Juris- 
diction of  a  contested  election  controversy. 
Adcock  v.  Houk,  122  Tenn.  269,  122  S.  W. 
979. 

[S]  The  case  now  before  us  for  decision 
is  not  in  any  sense  an  election  contest,  but  a 
direct  suit  against  the  county  for  salary  due. 
In  such  a  case  the  fiict  may  be  proven  that 
tbe  person  who  was  nominally  elected,  and 
who  gave  bond  and  took  tbe  oath  of  office, 
was  a  defaulter,  and  hence  not  a  de  Jure 
officer,  but  only  an  officer  de  facto.  Such 
proof  being  made,  the  consequences  already 
mentioned  naturally  follow. 

It  results  that  the  decree  of  tbe  chancellor 
must  be  affirmed,  with  costs. 


LOWBMTHAL  v.  UNDERDOWN. 
(Supreme  Court  of  Tennessee.    Sept  29,  1915.) 

1.  LiCXNBEB    €=>15 — MeBCHAKTS    —    PSBSONS 
LlA  BIS — "SOLTCITOB." 

One  who  merely  displays  samples  and  takes 
orders,  which  he  forwards  to  his  employer  for 
approval,  collecting  no  money  and  dehvering  no 
goods,  is  a  mere  "solicitor,"  and  not  liable  for 
a  merchant's  license  fee. 

[Ed.  Note.— For  other  cases,  see  Idcenses, 
Cent  Dig,  a  30-35;    Dec.  Dig.   <S=>15. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Solicitor.] 

2.  Constitution Ai    Law    «=>68— Judioiai. 
Functions— PouTicAL  Questions. 

Whether  nonresident  merchants  should  be 
allowed  to  compete  for  local  trade  by  employing 
solicitors  without  paying  a  merchant's  license 
fee  is  a  political  question  for  the  Legislature^ 
with  which  the  courts  have  no  concern. 

[EH.  Note. — For  other  cases,  see  Constitution- 
al  Law,  Cent  Kg.  U  125-127;  Dec.  Dig. 
<S=»e&] 

Appeal  from  drcnit  Court,  McMlnn  Coun- 
ty ;    Sam  C.  Brown,  Judge. 
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Action  by  L^  Lo\v<enflial,  Jr.,  against  O.  K, 
Underdown.  From  an  order  dismissing  bis 
action,  plaintiff  appeals.    Reversed. 

Flnlay,  Campbell  &  Coffey,  of  Chattanooga, 
for  appellant  The  Attorney  Oeneral,  for  ap- 
pellee. 

NGIIi,  C.  J.  H.  Schwartz  &  Sons  are  re- 
tail shoe  merchants  in  the  dty  of  Chatta- 
nooga. They  sent  plaintiff  in  error  to  Ath- 
ens, in  McMlnn  county,  with  samples  of  shoes. 
Plaintiff  in  error  exhibited  these  shoes  to 
persons  who  were  not  merchants,  but  merely 
private  individuals  or  consumers,  and  took 
orders  addressed  to  H.  Schwartz  &  Sons. 
Plaintiff  in  error  sold  no  shoes,  did  not  un- 
dertake to  sell  any,  collected  no  money,  and 
delivered  no  shoes.  H.  Schwartz  &  Sons  ac- 
cei>ted  these  orders.  If  foond  satisfactory,  and 
shiiq;>ed  the  shoes  to  the  purchasers  by  ex- 
press. Plaintiff  in  error  had  no  other  pert 
in  the  transaction  than  merely  soliciting  the 
orders.  Under  the  course  of  business  H. 
Schwartz  &  Sons  were  at  liberty  to  refuse 
any  orders  that  did  not  meet  their  approval. 
The  defendant  in  error  demanded  of  plaintiff 
in  error  $5.25  as  merchant's  license.  He 
paid  the  sum  imder  protest,  and  sued  to  re- 
cover it  back.  The  trial  judge  dismissed  his 
suit,  and  an  appeal  was  then  prosecuted  to 
this  court 

We  think  the  learned  trial  judge  was  in 
error.  Lowenthal  was  not  a  merchant,  un- 
der the  facts  stated,  but  a  mere  solicitor. 
It  is  said,  in  an  opinion  filed  in  the  case  by 
the  learned  trial  judge,  as  a  part  of  his  judg- 
ment, that  it  is  unjust  to  the  merchants  of 
Athens  that  Chattanooga  merchants  should 
be  permitted  to  sell  within  thMr  territory 
without  obtaining  a  merchant's  license,  and 
thus  paying  taxes  similar  to  those  of  such 
merchants  of  Athens.  This  is  a  political 
question  for  the  consideration  of  the  Legisla- 
ture. Our  duty  is  only  to  determine  wheth- 
er, under  the  laws  as  they  now  eidst,  the 
plaintiff  In  error  is  liable  to  the  tax  as  a 
merchant  We  think  it  very  clear  that,  un- 
der the  &cts  stated,  he  was  not  a  merchant 
No  effort  was  made  to  reach  H.  Schwartz  & 
Sons,  or  tax  them  as  merchants  doing  busi- 
ness in  Athens;  therefore  no  question  aris- 
es on  that  subject  in  tlie  present  case. 

On  the  grounds  stated  the  judgment  of  the 
trial  court  must  be  reversed,  and  judgment 
entered  here  in  favor  of  the  plaintiff  for  the 
amount  paid,  and  coats. 


LAUTERBACH    v.    STATBJ. 

(Supreme  Court  of  Tennessee.     Oct.  2,  1915.) 

1.  HoMicioB  «=»68— Intent— Unlawfol  act 
— ^Nboligknce— Pbbsumption. 

Where  defendant,  while  driving  an  automo- 
bile in  excess  of  20  milos  per  hour,  in  violation 
of  Pub.  Acts  1905,  c.  173,  killed  a  child  who  ran 
out  in  front  of  the  automobile,  he  was  guilty 


of  felonious  homicide,  since  he  was  negligent  in 
violating  the  statute. 

[Ei.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  fl  91,  92;    Dec.  Dig.  <S=>68.] 

2.  Homicide  €=368  —  Intbwt  —  UwAwraij 
Act— Presumption  . 

One  who,  while  violating  the  law  by  speed- 
ing an  auto,  kills  another  is  not  relieved  by  the 
fact  that  the  other  ran  in  front  of  the  auto,  since 
he  is  presumed  to  anticipate  the  possibility  of 
any  result  of  his  recklessness. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig,  {§  91,  92 ;    Dec  Dig.  «=368wl 

3.  Homicide  «=>68— Defknsbs  —  CoHnuBU- 

TOBT   NEOLIOENCE. 

One  who,  while  violating  a  law,  kills  an- 
other is  not  relieved  by  the  negligence  of  the 
other,  for  the  doctrine  of  contributory  negli- 
gence does  not  apply  to  criminal  acts. 

[Ed.  Note, — For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  91,  92;    Dec.  Dig.  «=»6a] 

4.  CaiMiNAi.   Law    €s»724— Triai/— CoNnuor 
OF  Counsei^-Thkeats. 

A  statement  of  the  prosecuting  attorney 
that  "if  any  one  should  run  over  a  six  years  old 
child  of  bis,  he  would  take  a  cannon  and  shoot 
him,"  is  improper,  as  calculated  improperly  to 
influence  the  jary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1679;    Dec.  Dig.  <8=>724.] 

5.  Cbiminal  Law  iS=5>1186— New  Tbiai/— Dis» 
OBETioN  OF  CouKT— Harmless  Errob. 

Under  Pub.  Acts  1911,  e.  32,  providing  that 
no  judgment  shall  be  set  aside  nor  new  trial 
grantedl  for  error,  unless  in  the  opinion  of  the 
appellate  court  it  alTected  the  result  of  the 
trial,  new  trial  will  not  be  granted  where,  in 
spite  of  the  error,  the  judgment  is  sustained  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3215-3219,  3221,  3230; 
Dec.  Dig.  ®=>118e.j 

Appeal    from    Criminal    Court,    Hamilton 
County;  S.  D.  McReynolds,  Judge. 

Max  Lauterbach  was  convicted  of  "unlaw- 
fully, feloniously,  and  recklessly"  driving  an 
auto  upon  John  D.  White,  and  thereby  caus- 
ing his  death,  and  he  appeals.    Amrmed. 

Lewis  Shepherd  and  J.  H.  Daly,  both  of 
Chattanooga,  for  appellant  The  Asstatant 
Attorney  General,  for  the  State. 

NEIL,  C.  3.  Plaintiff  in  error  was  indict- 
ed In  the  criminal  court  of  Hamilton  county, 
for  "unlawfully,  feloniously,  and  recklessly" 
driving  an  automobile  upon  John  D.  White, 
and  thereby  causing  his  death, 

"At  the  time,"  continues  the  indictment,  "said 
Max  I>auterbach  was  driving  said  automobile 
along  St.  Elmo  avenue,  a  public  thoroughfare, 
at  a  rate  of  speed  in  excess  of  20  miles  an 
hour,  and  in  disregard  of  the  presence  of  said 
John  D.  White.  Whereby  the  grand  jurors  pre- 
sent that  the  said  Max  Lauterbach  has  commit- 
ted involuntary  manslaughter,"  etc. 

He  was  convicted  and  sentenced  to  an  in- 
determinate period  of  from  one  to  five  years 
in  the  state  penitentiary.  He  has  appealed 
to  this  court  and  assigned  errors. 

The  weight  of  the  evidence  shows  that,  on 
the  occasion  referred  to,  the  plaintiff  In  er- 
ror was  driving  his  automobile  at  the  rate  of 
from  25  to  40  miles  an  hour,  as  estimated  by 
the  various   witnesses   who    testified.     The 
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w^gjit  of  the  evidence  farther  sbows  that 
John  D.  White,  a  child  six  years  old,  was 
walking  with  his  sister  on  the  west  side  of 
the  avenne,  within  the  traveled  way;  there 
being  no  sidewalk  at  that  point.  His  sister 
held  him  by  the  hand,  but  he  suddenly  Jerked 
away  Jnst  as  the  automobile  was  approach- 
ing, ran  In  front  of  it,  and  was  killed. 
Onr  act  of  1906,  chapter  173,  provides : 
TTbat  no  automobile  shall  be  run  or  driven 
open  any  road,  street,  highway,  or  other  pub- 
lic thoroughfare  at  a  rate  of  speed  in  excess 
of  twenty  miles  per  hour." 

Section  6  of  the  same  act  makes  the  viola- 
tion of  any  of  the  provisions  thereof  a  mis- 
demeanor punishable  by  a  fine  of  not  less 
than  $25,  nor  more  than  $100.  St  Elmo 
avenue  is  a  much  traveled  street,  in  the  town 
of  St.  Elmo,  in  Hamilton  county. 

[1]  It  Is  Insisted  for  plaintiff  In  error  that, 
under  the  facts  stated,  bis  conviction  was  er- 
roneous. We  do  not  think  so.  His  violation 
of  the  statute  by  running  In  excess  of  the 
speed  limit  there  prescribed  was  negligence. 
One  who  kills  another  in  the  act  of  commit- 
ting such  negligence  is  guilty  of  felonious 
homicide.  State  v.  Campbell,  82  Conn.  671, 
74  Atl.  927,  135  Am.  St.  Rep.  293,  18  Ann. 
Gas.  236;  State  v.  Goetz,  83  Conn.  437,  76 
AtL  1000,  30  L.  R.  A.  (N.  S.)  459 ;  Schultz  v. 
State,  89  Neb.  34,  130  N.  W.  972,  33  L.  R.  A. 
(N.  S.)  408,  Ann.  Gas.  1912C,  495.  And  the 
rule  la  general  at  common  law  that  one  who 
kins  another  while  committing  an  act  of  neg- 
ligence Is  guilty  In  like  manner.  See  ex- 
tended note  to  case  of  Johnson  t.  State,  61 
L.  R.  A.  277  et  seq. 

[2]  The  plaintiff  In  error  la  not  relieved  by 
the  fact  that  the  child  ran  suddenly  in  front 
of  the  machine.  One  who  Is  engaged  In  the 
performance  of  an  unlawful  act  must  take 
the  criminal  consequences  of  whatever  hap- 
pens to  third  persons  as  a  result  of  that  act 
It  was  his  duty  to  anticipate  that  he  might 
encounter,  not  only  grown  persons,  but  even 
little  children,  or  even  people  who  were  af- 
flicted with  blindness  or  deafness.  One  who 
disobeys  the  statutory  rule  aa  to  speed  is 
acting  In  defiance  of  law,  and  must  be  held 
to  have  anticipated  the  x>osslbUlty  of  any  in- 
jury caused  by  his  recklessness. 

[S]  The  little  child  was  too  young  to  be 
guilty  of  contributory  negligence;  but  even 
If  It  had  been  a  person  who  bad  arrived  at 
years  of  discretion,  and  he  had  committed  an 
act  similar  to  that  of  the  chUd,  the  plaintiff 
In  error  would  not  have  been  free  of  crim- 
inal liability,  since  the  rule  of  contributory 
negligence  does  not  apply  In  criminal  cases. 
State  V.  Campbell,  supra;  Reg.  v.  Longbot- 
tom,  3  Cox  C.  0.  (Eng.)  439;  Reg.  v.  Kew,  12 
Cox  O.  C.  (Eng.)  335;  State  v.  Moore,  129 
Iowa,  514,  106  N.  W.  16,  and  other  cases 
dted  in  note  to  Schultz  v.  State,  Ann.  Cas. 
1912C,  501  et  seq. 

An  instruction  was  offered.  In  the  trial 
court  to  the  effect  that  If  the  Jury  should 


find  that  the  death  of  the  child  "was  caused 
by  his  suddenly  breaking  loose  from  his  Uls- 
ter and  running  Into  the  automobile,"  the 
plaintiff  In  error  could  not  be  convicted.  In 
response,  the  trial  judge  said: 

"The  court  gives  you  that  instruction,  gentle- 
men of  the  jury,  and  farther  states  to  you  this 
proposition  again  that  if  the  reckless  running 
of  the  machine  caused  the  death  of  this  child, 
then  he  is  guilty;  if  it  did  not  then  he  is  not 
gnilty." 

From  what  has  been  already  said.  It  Is  ap- 
parent that  there  Is  no  error  In  the  forego- 
ing of  which  the  plaintiff  in  error  can  com- 
plain. In  our  judgment  the  Instruction,  as 
requested,  should  not  have  been  given  at  all. 

[4,  6]  There  were  certain  Improper  state- 
ments made  by  the  district  attorney  general 
in  his  address  to  the  jury,  to  the  effect  that 
if  anybody  should  run  over  a  six  years  old 
child  of  bis,  he  would  take  a  cannon  and 
shoot  him.  On  objection  being  made  by  coun- 
sel for  plaintiff  In  error,  the  attorney  gener- 
al said  that  he  knew  that  It  was  against  the 
law  to  do  such  a  thing,  but  be  would  do  It 
These  were  very  Improper  statements,  and 
should  have  been  rebuked  by  the  trial  judge. 
We  do  not  think,  however,  there  should  be  a 
reversal  on  this  ground.  The  conviction 
was  thoroughly  grounded  on  the  evidence, 
and  we  do  not  think  that  these  Improper 
statements  made  by  the  law  officer  of  the 
state  Influenced  the  verdict  This  being  true, 
we  cannot  reverse.    Acts  of  1911,  chapter  32. 

There  being  no  error  In  the  judgment  of 
tbe  trial  court  It  must  be  affirmed. 


STUDER  V.   ROBERTS. 

(Supreme  Court  of  Tennessee.     Oct  2,  1915.) 

PBOCESS  «=»6— StTMHONS— Amendmknt— STA"I> 
UTKS. 

Under  Shannon's  Code,  f  4495,  providing 
that  new  plaintiffs  or  defendants  may  be  added 
to  the  suit  by  plaintiff  upon  supplemental  pro- 
cess taken  out  and  served,  and  section  4589, 
included  in  the  same  act,  providing  that  the 
court  may  strike  out  and  insert  in  Uie  writ  or 
pleadings  the  names  of  others  as  plaintiffs  or 
defendants,  process  to  bring  in  defendant  after 
an  amendment  substituting  plaintiff  as  admin- 
istrator, instead  of  plaintiff  in  his  own  name, 
was  not  required,  and  a  notification  by  the 
court's  order,  in  place  of  formal  process,  was 
sufficient 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  i  5;   Dec.  Dig.  <S=»6.] 

Certiorari  to  Court  of  C<lvll  Appeals. 

Suit  by  W.  H.  Roberts,  administrator, 
against  Otto  Studer.  From  a  judgment  of 
the  Court  of  Civil  Appeals,  affirming  a  judg- 
ment of  the  circuit  court  for  Hamilton  coun- 
ty for  plaintiff,  defendant  briugs  certiorari. 
Affirmed. 

J.  H.  Early,  of  Chattanooga,  for  plaintiff. 
Slzer,  Chambllss  &  Chambllss,  of  Chatta- 
nooga, for  defendant 
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WIIililAMS,  T.  This  suit  was  brought  by 
W.  H.  Roberts  In  his  own  name  to  recover 
damages  for  the  alleged  wrongful  death  of 
his  daughter,  Bessie  Roberts,  due  to  the  care- 
lessness of  Studer  In  the  operation  of  an  au- 
tomobile. 

Thereafter  Roberts  moved  for  and  was 
granted  leave  to  amend  the  writ  or  summons 
and  the  declaration  so  as  to  add  after  his 
name  the  words,  "as  administrator  of  the 
estate  of  Bessie  Roberts,  deceased." 

Thereupon  Studer  filed  his  plea  in  abate- 
ment setting  forth  that  since  the  amendment 
of  the  suit  and  the  substitution  of  W.  H. 
Roberts,  administrator,  for  the  original  plain- 
tiff, he  had  not  been  served  with  process; 
which  plea  was  stricken  by  the  court  on  mo- 
tion of  the  plaintiff  below. 

A  plea  in  bar  of  "not  guilty"  was  then 
filed,  and  the  trial  was  proceeded  with. 

The  Court  of  Civil  Appeals  sustained  this 
ruling  on  the  plea  in  atmtement  and  affirmed 
the  judgment  below. 

The  contention  of  Studer  is  tliat  process  to 
bring  him  In  was  required  by  Code  (Shannon) 
i  4495,  wtdch  is  as  follows : 

"At  any  time  before  trial,  new  plaintiffs  or 
defendants  may  be  added  to  the  suit  by  the 
plaintiff,  upon  gupplemental  process  taken  out 
and  served,  and  subject  to  such  terms  in  re- 
gard to  costs  as  the  court  may  impose." 

By  another  section  (4589)  It  is  provided 
that  the  court  shall  have  power  to  strike  out 
and  insert  in  the  writ  or  pleadings  the  names 
of  either  platntUts  or  defendants,  so  as  to 
have  the  proper  parties  before  the  court. 
Both  of  the  at>ove  provisions  appear  in  the 
same  legislative  act,  from  which  they  were 
brought  forward  into  the  Code.  Acts  1851- 
52,  c.  152,  i  6. 

In  Flatley  v.  Railroad,  9  Hdsk.  (66  Tenn.) 
230,  it  was  said  that  previous  to  audi  legisla- 
tive enactment  the  result  of  such  a  mistake 
as  to  the  party  plaintiff  would  have  been  to 
compel  an  abandonment  of  the  action,  but 
.that  this  was  obviated  by  the  provisions  tie- 
fore  referred  to,  which  allowed  the  name  of 
a  new  plaintiff  to  be  substituted.  Judge  Mc- 
Farland  said: 

"The  defendant  being  in  court  for  a  particular 
cause  of  action,  it  is  not  required  that  the  ex- 
pense and  delay  shall  be  incurred  of  new  pro- 


In  Love  v.  Railroad,  108  Tenn.  120,  65  S. 
W.  475,  55  I*  R.  A.  471,  this  language  was 
quoted  with  approval. 

Counsel  for  Studer  insist  that  what  was 
said  in  these  two  cases  was  obiter,  since  the 
question  involved  in  each  was  whether  the 
amendment  by  way  of  sut>stltutlon  of  a  par- 
ty plaintiff  related  to  the  date  of  the  original 
commencement  of  the  suit  in  respect  of  the 
running  of  the  statute  of  Umitatlon;  and, 
further,  tliat  the  court  in  no  reported  deci- 
sion has  passed  upon  the  question  when 
raised,  as  here,  by  a  plea  in  abatement 

This  may  be  true,  but  we  are  of  opinion 


that  the  language  used  in  the  two  cases  above 
cited  announced  the  correct  rule. 

The  question  was  directly  passed  npon,  in 
a  case  arising  in  this  state,  by  the  United 
States  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit  in  the  case  of  Person  v.  Fidelity,  etc., 
Co.,  92  Fed.  9G5,  35  C.  C.  A.  117  (reversing 
[C.  C]  84  Fed.  759),  where  it  was  held  that 
tlie  amendment  by  substitution,  as  in  the  in- 
stant case,  was  permissible  under  section 
4589,  and  effective. 

The  defendant  was  already  before  the 
court  and  cognizant  of  the  amendment  In 
respect  of  an  addition  of  a  new  party  defend- 
ant at  the  instance  of  a  plaintiff,  there  is 
room  for  the  application  of  the  words  of  sec- 
tion 4495,  "upon  supplemental  process  taken 
out  and  served,"  without  a  conflict  between 
the  two  sections  thus  drawn  from  the  same 
act;  and  these  words  are  not  to  i>e  deemed 
to  prescribe  a  requirement  as  to  the  notifica- 
tion of  a  defendant  in  such  circumstance  o£ 
a  change,  by  substitution,  In  the  plaintiff  who 
may  be  prosecuting  the  cause  of  action.  The 
notification  by  the  court's  order  in  the  cir- 
cumstances served  in  lieu  of  a  notification  by 
formal  process. 

Finding  no  reversible  error  <m  this  or  other 
points,  the  Judgment  of  the  Court  of  Civil 
Appeals  is  affirmed. 


TURNER  V.  TURNER  et  al. 
(Supreme  Court  of  Tennessee.     Oct  2,  1915.) 

1.  Life  Estates  ^=325  —  Lesskkb  or  Lifk 
Tenant— Rights  of. 

Under  Shannon's  Code,  t  4134,  providing 
that,  where  a  life  tenant  shaU  lease  the  estate 
and  die  before  expiration  of  the  lease  the  rent 
may  be  apportioned  between  his  representative 
and  the  remainderman,  a  life  tenant  cannot 
create  a  lease  on  land  which  will  extend  beyond 
the  Ufe  estate,  the  remainderman  not  Joining  i 
for  the  remainderman  is  entitled  to  share  in 
the  rental  sum  pro  tanto  under  the  statute  or  to 
disaffirm. 

[Ed.  Note.— For  other  cases,  see  I»lfe  Estates, 
Cent  Dig.  i  47;   Dec.  Dig.  «s»25.] 

2.  Life   Estates  «=925  —  Leases   bt   Lifb 
Tenant— DiSAFFiauANci)   bt    Rbicainobb- 

KAN. 

Where,  after  the  death  of  a  life  tenant  the 
remainderman  songbt  to  recover  possession  of 
the  land  and  compensation  from  lessees  for  use, 
there  was  no  ratification  of  the  lease  within 
Shannon's  Code,  g  4184,  authorizing  an  appor- 
tionment of  rent. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  {  47;   Dec.  Dig.  «=325.] 

8.  Life  Estates  <3s>26  —  "Bmbleubnis"  — 

Right  to. 

Where  a  life  tenant,  having  leased  the 
premises,  died,  and  the  remainderman  did  not 
recognize  the  lease,  the  lessee  of  the  life  tenant 
was  entitled  to  the  emblements,  wliich  are  the 
crops  of  grain  growing  yearly,  bat  requiring 
an  outlay  of  labor  or  industry,  without  payment 
of  any  compensation  for  use  of  the  land  in  har- 
vesting the  emblements  (citing  Words  ood 
Phrases,  First  and  Second  Series,  Emblements). 

[VA.  !Note. — D'or  other  cases,  see  life  Estates, 
Cent  Dig.  §  47 ;   Dec.  Dig.  <S=»26.] 
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OertiioraTl  to  Ooxat  of  CStU  Appeals. 

Action  by  ]ECeaben  S.  Tamer  against  G.  S. 
Turner  and  others.  From  a  Judgment  for 
defendants,  plaintiff  apipealed  to  the  Oourt 
of  CStU  Appeals,  which  rendered  Judgment 
In  his  favor,  and  defendants  bring  certiorarL 
Judgment  of  the  Court  of  CItII  Appeals  re- 
versed, and  that  of  the  lower  court  affirmed. 

Slmerly  &  Slmerly,  of  Newport,  for  plain- 
tiff. Allor  &  Garty,  of  Newport,  for  defend- 
ants. 

WII/UAMS,  J.  This  Is  an  action  of  un- 
lawful detainer  and  to  recover  rent 

The  mother  of  complainant  was  the  life 
tenant  of  a  tract  of  land  which  was  leased 
by  her  authority  to  defendants  for  the  year 
1912.  She  died  on  June  2,  1912,  and  the 
bill  was  filed  shortly  thereafter  by  complain- 
ant, who  was  the  remainderman. 

The  defendants,  who  are  the  lessees  of 
ttae  tenant  for  life,  had  sowed  the  land  to 
com,  beans,  and  potatoes  prior  to  June  2d, 
and  In  their  answer  they  asserted  their  right 
to  emblements. 

Tile  complainant  set  up  a  claim  to  compen- 
sation from  the  lessees  for  the  use  and 
possession  of  the  land  for  the  entire  year  of 
1912,  and  sought  a  recovery  thereof.  The 
bill  of  complaint,  moreover,  alleged  the  fall- 
ing in  of  the  life  estate,  and  that  complain- 
ant became  thereupon  "entitled  to  the  land 
and  everything  thereon,"  and  prayed  for  the 
Issuance  of  a  writ  of  possession. 

The  Court  of  Olvll  Appeals  treated  the 
case  as  one  where  complainant  had  recogniz- 
ed the  right  of  the  lessee  to  the  premises,  un- 
der the  life  tenant's  contract,  thus  making 
apidlcable  the  provisions  of  section  4184  of 
Shannon's  Code  (Acts  1877,  a  159)  which  Is 
as  follows: 

"Where  a  tenant  for  life  of  real  estate  shall 
create  a  lease  out  of  his  said  estate  for  one  or 
more  years,  and  shall  die  before  the  expiration 
of  said  lease,  and  before  the  term  fixed  for  the 
payment  of  the  rent,  the  rent  may  be  apportion^ 
ed,  and  the  executor  or  administrator  of  said 
tenant  for  life  may  recover  of  the  lessee,  pro 
rata,  according  to  the  contract,  and  for  the  time 
said  lessee  bad  the  use  of  the  property  until 
the  death  of  said  tenant  for  life.'* 

That  conrt,  reversing  the  chancellor,  ren- 
iere6  a  decree  in  behalf  of  complainant  for 
rents  in  accordance  with  the  prayer  of  the 
bUL  A  review  of  its  action  is  sought  by 
writ  of  certiorari  on  the  question  of  rfflits; 
tbe  qnestlon  of  possession  having  been  dis- 
posed of  by  an  agreed  order  in  the  lower 
oonrt. 

[1,2]  It  was  competent  fbr  the  complain- 
ant, as  remainderman,  to  recognize  or  ratify 
that  lease  contract,  and  to  thus  share  in  the 
rental  stmi  pro  tanto  under  the  statute,  or 
to  dlsafBrm.  Arnold  v.  Hodges,  10  Humph. 
(29  Teon.)  40.  But  we  tall  to  see  how  In  an 
effort  to  dispossess  tbe  sabtenant  and  to 
reeoTCT  for  past  use  and  occupation  in  his 
«wn  rl^t  there  was  evidenced  the  ratlfica- 
tloD  of  tbe  lease  found  by  that  court    The 


contrary  is  true.  Hie  complainant  did  not 
recognlae  the  contraxrt  of  rental  as  one 
validly  made  by  or  under  the  authority  of 
the  life  tenant,  nor  tbe  right  of  the  lessee  to 
remain  in  possession  thereunder  accounting 
in  part  to  the  personal  representative  of  the 
life  tenant 

■  The  above-quoted  statute  was  not  intended 
to  put  It  within  the  power  of  a  life  tenant  to 
create  a  lease  upon  tbe  land  which  would  ex- 
tend bey<Mid  the  date  of  the  falling  in  of  the 
life  estate,  tbe  remainderman  not  Joining. 
This  was  held  in  the  case  of  Collins  v. 
Orownover  (Ch,  Appi)  57  S.  W.  857,  in  an 
opinion  by  the  presmt  CSilef  Justice,  while 
on  the  bench  of  that  court,  which  ruling  was 
affirmed  by  this  court 

At  common  law  the  lease  contract  of  a 
life  tenant  terminated  at  his  death.  Arnold 
V.  Hodges,  supra;  Collins  v.  Orownover, 
supra;  Hoegland  v.  Crum,  113  111.  365,  65 
Am.  Rep.  424;  Carman  v.  Mosier,  105  Iowa, 
867,  75  N.  W.  323. 

The  purpose  of  the  act  of  1877  was  to 
correct  the  harsh  and  articiflal  rule  of  the 
common  law  to  the  effect  that  such  a  con- 
tract of  lease  was  so  far  an  entirety  as 
that  the  rent  so  arising  could  not  be  appor- 
tioned; therefore  that  on  the  death  of  the 
life  tenant  in  the  course  of  the  year  before' 
the  due  date  for  the  rent  his  lessee  might 
quit  the  premises  and  pay  no  rent  to  any 
one  for  the  occupation.  Collins  v.  Crown- 
over,  supra. 

[S]  What,  then,  were  the  rights  of  the 
respective  parties,  on  the  basis  of  the  statute 
not  being  applicable? 

The  lessee  of  the  life  tenant  clearly  was 
entitled  to  emblements.  24  Oyc.  1070.  Coke 
on  Uttleton  states  the  rule  broadly: 

"So,  therefore,  if  tenant  for  life  soweth  the 
ground  and  dieth,  his  executors  shall  have  the 
com,  for  that  his  estate  was  uncertain  and  de- 
termined by  the  act  of  God;  and  tbe  same  law 
is  of  the  lessee  for  years  of  the  tenant  for  life." 

See,  also,  Edghill  v.  Mankey,  79  Neb.  347, 
112  N.  W.  570,  11  L.  R.  A.  (N.  S.)  688,  and 
note. 

Emblements  may  be  defined  to  be  such 
cr<^s  of  grain,  roots,  and  the  like  as  grow 
yearly,  not  spontaneously,  but  by  reason  of 
an  outlay  of  labor  or  industry  in  the  sowing 
or  planting  in  one  part  of  tbe  year,  the  rec- 
ompense for  which  is  to  be  the  crt^  matur- 
ing in  the  later  part  of  the  same  year.  Words 
and  Phrases,  First  Series,  2359;  Id.,  Second 
Series,  2S3. 

The  right  to  take  emblements  depends  up- 
on the  fact  of  sowing  or  planting  by  tbe 
life  tenant  or  lessee,  and  does  not  attaidi  by 
reason  merdy  of  a  preparation  of  the  soil 
for  planting.  Bradley  v.  Bailey,  56  Conn. 
374,  15  Atl.  746,  1  I*  R.  A.  427,  7  Am.  St 
Rep.  316;   Collins  v.  Orownover,  supra. 

Where,  as  here,  the  life  tmant  makes  a 
lease  and  dies  before  the  expiration  of  the 
term,  the  lessee,  if  he  has  sown  the  land 
prior  to  such  death  for  the  production  of 
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fmctns  Industrlales,  la  entitled  to  emble- 
moits.  The  doctrine  Is  said  to  rest  partly  on 
the  idea  of  compensation,  but  clilefly  upon 
the  policy  of  encouraging  agriculture  by  as- 
suring the  fruits  of  his  labor  to  c«e  who  cul- 
tivates soil  thus  held  by  uncertain  tenure. 
The  doctrine  allows  the  life  tenant  or  Iiis 
lessee  the  right  of  ingress  a^d  egress  for 
the  cultivation  of  the  crop  if  growing,  for 
its  preservation,  and  for  its  removal  at  ma- 
turity. 

The  record  does  not  disclose  that  the  lessee 
did  more  than  exercise  this  right 

Is  the  remainderman,  who  disaffirms  the 
lease  contract  made  by  the  life  tenant,  en- 
titled to  recover  rent  or  compensation  for 
such  qualified  use  made  of  his  land?  This 
appears  to  be  a  problem  on  which  the  au- 
thorities differ.  Piowden  at  an  early  day 
raised  the  question  in  Queries  appended  to 
'Plowden's  Reports,  p.  239,  and  Inclines  to  the 
view  that  the  remainderman  would  be.  Wil- 
liams, in  his  work  on  Executors,  and  Wash- 
bum  on  Real  Property,  raise  the  question, 
and  refer  to  Piowden,  but  do  not  themselves 
venture  an  answer.  Such  a  claim  on  the 
part  of  the  remainderman  is  not  well  found- 
ed, in  the  opinion  of  Redfleld  in  3  Redt 
Wills,  155,  par.  6,  and  of  Pingrey  in  1  Pin- 
grey,  Real  Prop,  i  308.  We  do  not  And  any 
adjudication  of  the  point  by  the  courts.  It 
would  seem  that  tiie  latter  view  best  ccnn- 
ports  with  the  idea  of  oonqiensation  to  the 
lessee  that  underlies  the  doctrine  of  emble- 
ments. It  is  not  apparent  that  he  would  be 
mcouraged  to  enter  and  cultivate  under  the 
uncertain  tenure  of  a  tenant  for  Ufe  if  he  be 
held  subject  to  be  called  to  pay  the  remain- 
derman for  the  qualified  use  a  sum  that  is 
undetermined  and  indefinite  as  to  amount 

However,  this  question  does  not  stand  for 
solution  on  the  record.  The  complainant 
did  not  sue  to  recover  for  any  sudi  qualified 
use,  nor  did  he  adduce  any  proof  as  to  the 
value  of  such  a  use. 

In  our  view,  the  special  chancellor,  In  dis- 
allowing rents  as  such,  reached  a  correct 
result,  and  the  Court  of  CMvil  Appeals  erred 
in  not  so  ruling.  Reversed.  Decree  here  af- 
firming the  decree  of  the  chancery  court;  all 
costs  to  be  paid  by  complainant 


BUTTON  V.  WATTERS  et  aL 
(Supreme  Court  of  Tennessee.    Sept  29,  1916.) 
1.  Torts   €=>26— Injubt  to   Businsss— Laa- 

BIUTY. 

PlaintiflTs  petition  alleged  that  she  op- 
erated a  boarding  house  near  a  school  of  which 
the  defendant  was  president;  that  the  defend- 
ant, haying  disagreed  with  one  boarder  at  the 
plaintiCfs  house,  demanded  bis  ejection  there- 
from and  was  refused ;  that  he,  with  others, 
then  attempted  to,  and  did,  destroy  the  plain- 
tiff's business,  by  threats  against  students  who 
boarded  with  the  plaintiff,  by  deterring  new  ar- 
rivals from  going  to  the  plaintiff's  house,  and 
by  other  means ;  that  the  plaintiff  was  of  good 
(waraeter,    and    operated    a    reputable    bouse; 


and  that  the  defendants  acted  from  111  will,  and 
not  by  reason  of  business  rivalry  or  competi- 
tion. Held,  that  the  declaration  was  not  de- 
murrable, the  facts  showing  a  cause  of  action, 
even  though  the  act  itself  was  lawful,  if  the 
defendant  was  actuated  by  malice  and  destroyed 
the  plaintiff's  basineas  witliout  reasonable  ad- 
vantage to  himself,  since  every  person  has  tlie 
right  to  conduct  a  lawful  business  and  to  have 
that  right  enforced  or  the  wrong  redressed  if 
the  right  is  infringed  upon. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  g  33;    Dec.  Dig.  <3=926.] 

2.  TOBTS  «=>10— INJUBT  TO  BUSINESS. 

In  an  action  for  wrongful  injury  to  plain- 
tiff's business,  the  question  of  whether  the  acts 
complained  of  were  within  the  rights  of  the 
defendant  as  being  in  tile  due  course  of  com- 
petition for  his  own  advantage,  or  actuated 
solely  by  malice  and  unjustifiable,  most  be  de- 
termined upon  the  facts  in  eadi  case,  and  no 
rule  can  be  laid  down  for  its  determination. 

[Ed.  Note. — For  other  cases,  see  Torts,  Cent 
Dig.  i  10;    Dec.  Dig.  ®=>10.] 

3.  ToBTS   «=>4— "Malicious"    Acrf-JnsTiFi- 

OATION. 

A  "malidous"  act  is  one  injurious  to  an- 
other, intentional,  and  withoat  legal  justifica- 
tion, and  is  unlawful  and  actionably  but  if  an 
act,  otherwise  lawful,  has  a  reasonable  tendency 
to  promote  ends  advantageous  to  the  doer,  mal- 
ice in  the  doing  does  not  bring  it  within  the 
rule. 

[Ed.  Note;— For  otheir  cases,  see  Torts,  Cent. 
Dig.  {  4;    Dec.  Dig.  ®=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malicioas.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  B.  J.  Hutton  against  H.  E.  Wai- 
ters and  others.  Demurrer  to  the  petition 
was  sustained,  and  on  appeal  to  the  Court 
of  Civil  Appeals  that  judgment  was  reversed, 
and  defendants  bring  certiorari.    Affirmed. 

Lb  E.  Holladay,  of  Dresden,  for  appellants. 
A.  B.  Adants,  of  Martin,  and  R.  E.  Maiden, 
of  Dresden,  for  appellee. 

NEIL,  C.  J.  The  averments  of  the  declara- 
tion are,  in  substance,  as  follows: 

One  of  the  defendants,  the  Hall-Moody  In- 
stitute, is  a  chartered  institution  of  learning 
at  Martin,  Tenn.  Detoidant  Watters  is  Its 
president,  and  the  10  other  defendants  are 
its  "directors,  trustees,  teachers,  and  advis- 
ors." llie  school  has  a  large  out  of  town 
patronage,  and  it  Is  essential  that  boarding 
houses  be  conducted  to  accommodate  these 
students,  as  well  as  6ome  of  the  teachers. 
Mrs.  Hutt(m  is  a  widow  who  makes  a  busi- 
ness of  keeping  boarders;  In  June,  1910, 
she  (^lened  a  business  of  the  kind  in  Martin. 
During  that  year  one  James  Wilson  became 
one  of  her  customers.  Some  students  did 
the  same.  Defendants  offered  no  objection 
until  after  a  personal  difficulty  had  occurred 
between  Wilson  and  defendant  Watters. 
The  latter  then  demanded  that  plaintiff  dis- 
miss Wilson.  She  refused.  Because  of  this 
refusal  Watters  became  her  enemy,  and  the 
other  defendants  ranged  themselves  with  him, 
and  all  formed  a  conspiracy  to  drive  her  out 
of  business.    Thereupon,  from  time  to  time. 
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daring  the  yean  1911,  1912,  and  1918,  tm 
soon  as  plalntlfl!  secured  student  boarders, 
or  teacher  boarders,  the  defendants,  in  prose- 
cution of  this  purpose,  caused  these,  plaln- 
tUTs  customers,  to  leave  her  house,  by 
threats  to  deprive  them  of  the  benefits  of 
the  school,  or  of  their  places,  if  they  should 
refuse.  By  similar  threats  other  persons 
were  prevented  from  taking  board  with 
plaintiff;  the  defendants  even  going  to  the 
length  of  meeting  trains  and  watching  for 
new  arrivals  and  deterring  these  from  pa- 
tronizing her  house.  The  plaintiff  Is  a  per- 
son of  good  moral  character,  stands  weU  in 
the  community,  and  has  always  conducted 
a  reputable  establishment  The  defendants, 
in  setting  on  foot  and  prosecuting  the  con- 
spiracy referred  to,  were  not  influenced  by 
any  motive  of  business  rivalry,  or  compe- 
tition, but  acted  as  they  did  merely  because 
of  a  feeling  of  ill  will  induced  by  plaiutlfTs 
refusal  to  turn  James  Wilson  out  of  her 
bouae,  and  her  refusal  to  permit  Watters  to 
dictate  the  price  which  she  charged  her  cus- 
tomers. 

The  conspiracy  was  successful,  and  de- 
stroyed, or  practically  destroyed,  plalntlft's 
business. 

The  damages  are  laid  at  $5,000. 

The  defendants  Interposed  a  demurrer  pur- 
porting numerous  grounds,  but  all  resolvable 
Into  the  single  objection  that  the  declaration 
stated  no  cause  of  action. 

The  trial  judge  sustained  the  demurrer, 
but  the  Court  of  Civil  Appeals  reversed  that 
Judgment,  and  the  case  then  came  to  this 
court  under  the  writ  of  certiorari 

[1-S]  We  think  the  declaration  stated  a 
good  cause  of  action. 

Every  one  has  the  right  to  establish  and 
conduct  a  lawful  business,  and  is  entitled 
to  the  protection  of  organized  society, 
through  its  courts,  whenever  that  right  is 
unlawfully  invaded.  Such  right  existing,  the 
commission  of  an  actionable  wrong  Is  estab- 
lished against  any  one  who  is  shown  to  have 
intentionally  Int^ered  with  It,  without  jus- 
tifiable cause  or  excuse,  To  establish  justl- 
flcation,  it  must  be  made  to  appear,  not  only 
that  the  act  complained  of  was  otherwise 
lawful  and  performed  la  a  lawful  manner, 
but  likewise  that  it  had  some  real  tendency 
to  effect  a  reasonable  advantage  to  the  doer 
of  It.  But  In  order  to  determine  the  reason- 
ableness of  such  act  it  must  be  considered 
from  the  standpoint  of  both  parties,  with  a 
view  to  ascertaining  whether  the  defendant 
has  acted  merely  in  the  due  exercise  of  his 
own  right  to  carry  on  business  for  himself. 
If  this  be  found  in  his  favor,  while  be  may 
have  done  the  plaintiff  harm,  he  cannot  be 
adjudged  to  have  done  an  injury  In  the  legal 
sense;  that  Is,  a  wrongful  act  in  violation 
of  the  legal  right  of  another.  Whether  the 
defendant  was  in  the  reasonable  exercise  of 
his  own  similar  rights  must,  from  the  view- 
point stated,  be  determined  by  the  court,  or 


court  and  Jury  In  each  case  as  It  arises,  on 
the  law  and  the  evidence.  A  defendant  can- 
not excuse  himself  by  the  mere  fact  that  the 
means  used  were  his  own,  his  property,  his 
servants.  He  cannot,  with  justification  in 
law,  use  his  property,  or  anything  else  that 
appertains  to  him,  in  such  manner  as  to  wan- 
tonly injure  another.  Still,  it  has  been  de- 
cided, by  the  weight  of  authority,  that  if  the 
act  complained  of,  being  otherwise  lawful  In 
itself,  had  a  reasonable  tendency  to  proiuote 
ends  advantageous  to  the  defendant  In  the 
conduct  of  his  own  business,  it  cannot  be 
correctly  adjudged  an  illegal  agency  or  op- 
eration by  the  fact  that  the  doer  of  it  was 
moved  also  by  a  feeling  of  Hi  wUI,  or  per- 
sonal malice,  towards  the  person  against 
whom  his  act  was  directed  (West  Va.  Trans- 
portation Co.  V.  Standard  Oil  Co.,  50  W.  Va. 
611,  40  S.  B.  691,  56  L.  B.  A.  804,  88  Am.  St 
Rep.  895;  62  L.  R.  A  673,  note;  L.  B.  A. 
1915B,  1180,  note);  but  If  the  act  Is  other- 
v?lse  wrongful,  such  personal  malice  may  ag- 
gravate the  damages  (Oooley  on  Torts  t2d 
Ed.]  pp.  832,  836). 

In  short  if  an  act  be  hurtful  to  another, 
intentional,  and  without  legal  Justification, 
It  is  malicious  in  the  true  legal  sense  (10 
Am.  &  Eng.  Ency.  of  liaw  [2d  Ed.]  623,  note 
4),  therefore  unlawful,  and  is  actionable..  ' 

Of  course  it  Is  wholly  Impossible  to  formu- 
late a  description  which  will  cover  all  acts 
which  are  intentionally  hurtful  to  another, 
and  at  the  same  time  Justifiable  In  law.  As 
already  said,  each  case,  as  it  arises,  must 
be  determined  on  Its  own  facts,  and  in  the 
light  of  the  principles  stated.  It  is  left  in 
each  case  for  the  court,  or  the  court  and  Jury, 
according  to  the  way  in  which  the  contro- 
versy Is  presented,  to  say  whether  the  de- 
fendant's conduct  complained  of  was,  in  view 
of  all  the  drcum&tances,  a  reasonable  and 
proper  exercise  of  his  right  of  self-protection, 
or  self -advancement,  both  as  to  the  substance 
of  it  and  the  method  of  it  Huskie  v.  Grif- 
fin, 75  N.  H.  846, 74  Atl.  595, 27  L.  K.  A.  (N.  S.) 
966,  139  Am.  St  Bep.  718 ;  Dunshee  v.  Stand- 
ard Oil  Co.,  152  Iowa,  623,  132  N.  W.  371,  36 
U  B.  A.  (N.  S.)  263;  Gott  v.  Berea  CoUege, 
166  Ky.  376,  161  S.  W.  204,  51  L.  B.  A.  (N.  S.) 
17;  Mogul  S.  S.  Co.  v.  McGregor,  L.  R. 
23  Q.  B.  Dlv.  598;  Mod.  Am.  Law,  vol.  2, 
pp.  327-336. 

In  the  latter  authority  it  is  said,  quoting 
28  Law  Quarterly  Review,  67: 

"The  theory  of  justification  consists  in  a  prop- 
er adjustment  and  compromise  between  the  two 
competing  rights  that  are  equally  protected  in 
law.  It  has  l>een  already  observed  that  the 
enjoyment  by  a  particular  individual  of  the 
right  of  freedom,  as  to  how  he  should  bestow 
hia  capital  and  labor,  is  not  absolute,  but  quali- 
fied by  the  existence  of  equal  rights  in  the  oth- 
er members,  to  such  an  extent  as  to  be  made 
compatible  with  an  equally  free  enjoyment  ot 
these  rights  by  the  rest  of  the  community.  In 
fact  every  case  of  justification  reduces  itself 
to  the  question  how  far  the  rights  of  an  in- 
dividual can  be  so  circumscribed  in  accordance 
with  a  general  law  of  freedom  as  to  leave  an  . 
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equal  scop«  for  the  free  enjoyment  of  the  com- 
peting ligbtB  ot  his  fellow  men." 

"But/'  said  Lord  Justice  BoweiL  in  Mogul 
S.  S.  Co.  V.  McGregor,  supra,  "such  legal  jus- 
tification would  not  exist  when  the  act  was  mere- 
ly done  with  the  intention  of  causing  temporal 
harm,  without  reference  to  one's  own  lawful 
gain,  or  the  lawful  enjoyment  of  one's  own  right 
The  good  sense  of  the  tribunal  which  bad  to 
decide^  would  have  to  analyze  the  circumstances 
and  discover  on  which  side  of  the  line  each  case 
fell  But  if  the  real  object  was  to  enjoy  what 
was  one's  own,  or  to  acquire  for  one's  self  some 
advantage  in  one's  property  or  trade,  and  what 
was  done  was  done  honestly,  peaceably,  and 
without  any  of  the  iUegal  acts  above  referred  to. 
it  could  not,  in  m^  opinion,  properly  be  said 
that  it  was  done  without  just  cause  or  excuse." 
Id.  618,  619. 

Although,  as  Indicated,  the  defense  Of 
Justiflcatlon  arising;  in  suCb  controversies  Is 
a  question  for  decision  in  each  case,  as  con- 
creted in  ita  own  peculiar  facts,  yet  the  prec- 
edents shed  much  light  in  the  way  of  illus- 
trating the  principles  Involved. 

In  an  early  English  case,  decided  daring 
the  reign  of  Queen  Anne  (Keeble  t.  Hicker- 
ingill,  11  East,  574),  reported  in  full  as  a 
note  to  Carrlngton  v.  Taylor,  11  East,  671, 
674,  577,  It  appeared  that  the  plaintiff  had 
prepared  a  decoy  pond  for  the  purpose  of 
taking  wild  fowl.  The  defendant  knowing 
this,  and  purposing  to  injure  the  plaintiff 
by  frightening  away  the  wild  fowl  accustom- 
ed to  resort  to  the  pond,  discharged  guns  on 
his  own  land,  and  the  wild  fowl  were  thus 
driven  away.  It  was  held  that  an  action  on 
the  case  would  lie  for  the  damages  thus 
occasioned.  Holt.  Chief  Justice,  said  tliat 
if  the  defendant  had  set  up  another  decoy 
on  his  own  ground  near  the  plaintiff's,  and 
that  had  spoiled  the  custom  of  the  latter, 
no  action  would  lie,  because  he  had  as  much 
liberty  to  make  and  use  a  decoy  as  the  plain- 
tiff; but  when,  without  benefit  to  himself, 
real  or  intended,  he  successfully  committed 
(be  act  intending  to  accomplish  the  injury 
to  the  plaintiff,  it  was  actionable. 

In  International  &  G.  N.  Ry.  Co.  v.  Green- 
wood, 2  Tex.  Civ.  App.  76,  21  S.  W.  669,  it 
was  held  that  a  railway  company  was  liable 
to  the  proprietor  of  a  boarding  house  for 
haying  deprived  him  of  the  patronage  of  its 
employes  by  threatening  to  discharge  them 
if  they  patronized  him.  It  did  not  appear 
that  any  interest  of  the  railway  company 
was  served,  or  any  benefit  to  it  effected,  by 
such  order. 

In  Graham  T.  St  Charles  Street  R.  R.  Co., 
47  La.  Ann.  214,  16  South.  806,  27  L.  R.  A. 
416,  49  Am.  St  Rep.  866,  it  appeared  that 
the  foreman  of  the  railway  company,  with- 
out any  purpose  of  advancing  its  interests, 
threatened  to  discharge  Its  servants  if  they 
continued  to  trade  with  plaintiff,  who  was 
conducting  a  grocery  store  near  the  stables 
and  buildings  of  the  company,  In  New  Or- 
leans, and  by  this  order  caused  injury  to  the 
plaintiff.  This  conduct  was  held  unjustifi- 
able and  therefore  actionable. 
'     In  Wesley  y.  Native  Lumber  Co.,  97  Miss. 


814,  68  South.  846,  Ann.  Cas.  1912D,  796,  it 
was  held  that  an  action  for  damages  would 
lie  against  a  corporation  where  it  had  mali- 
ciously injured  a  retail  dealer  by  threaten- 
ing to  discharge  any  of  its  employes  who 
should  deal  with  him.  To  the  same  effect  la 
Globe  &  R.  F.  Ins.  CO.  ▼.  Fireman's  Fund 
Ins.  Co.,  97  Mlsa  148,  S2  Sout^  454,  29  L. 
R.  A.  (N.  S.)  869. 

In  Erta  v.  Produce  Exchange,  79  Minn. 
145,  81  N.  W.  737,  48  L.  R.  A.  90,  79  Am.  St 
Rep.  433,  it  was  held  that  a  conspiracy  by 
several  to  refuse  to  deal  with  a  dealer  in 
farm  produce,  having  a  profitable  business, 
and  to  Induce  others  to  do  likewise,  it  not 
appearing  that  such  Interference  of  the  per- 
sons so  conspiring  was  to  serve  any  leglti* 
mate  interests  of  their  own,  but  that  It  was 
done  merely  to  injure  him,  and  that  the 
conspiracy  had  been  carried  Into  execution, 
whereby  the  plaintiff's  business  was  ruined, 
furnished  a  cause  of  action  In  favor  of  the 
injured  party. 

On  the  other  hand.  It  was  held  in  Eoblson 
v.  Texas  Pine  Land  Association  (Tex.  Civ. 
App.)  40  S.  W.  843,  that  an  employer  who 
issued  store  checks  redeemable  In  merchan- 
dise was  not  liable  to  an  action  by  another 
storekeeper  for  threatening  to  discharge  Its 
employes  if  they  traded  with  lilm,  and  for 
refusing  to  take  up  any  checks  which  had 
passed  through  the  hands  'ot  plaintiff.  The 
ground  of  the  decision  was  that  the  plaintiff 
had  no  superior  right  to  trade  with  defend- 
ant's employes;  that  defendant  had  the 
right  to  appropriate  to  Itself  all  of  the  cus- 
tomers it  could  command,  provided  It  did 
not  violate  a  definite  legal  right  of  the  plain- 
tiff. The  point  of  view  is  brought  out  more 
clearly  in  Lewis  v.  Huie-Hodges  Lumber  Co., 
121  La.  668,  46  South.  686.  The  defendant 
was  the  employer  of  a  large  number  of  peo- 
ple, and  In  connection  with  its  business  car- 
ried on  a  general  mercantile  store  for  tite 
purpose  of  selling  goods  to  Its  employes  and 
others.  It  notified  its  employes  that  if  they 
bought  goods  of  the  plaintiff  they  would  be 
discharged.  The  Court  held  that  defendant's 
act  was  Justifiable  as  a  means  of  safeguard- 
ing Its  own  Interesta 

An  interesting  case  Is  Dels  ▼.  Wlnfree. 
The  controversy  was  first  presented  on  a 
petition  stating,  in  substance,  that  the  de- 
fendants, members  of  two  different  firms 
engaged  in  buying  and  slaughtering  live  ani- 
mals fit  to  be  slaughtered  and  sold  as  fresh 
butcher's  meat,  conspired  with  each  other, 
and  with  a  butcher,  not  to  sell  to  the  peti- 
tioner for  cash  live  animals  or  slaughtered 
meat  for  the  prosecution  of  his  business,  and 
that  In  pursuance  of  this  conspiracy  they 
refused  to  sell  him,  although  offered  their 
own  price  In  money,  by  reason  of  which  un- 
lawful combination  and  malicious  interfer- 
ence the  petitioner  was  compelled  to  close 
his  business,  and  so  had  been  damaged. 
This  was  held  to  state  a  cause  of  action. 
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80  Ter.  400,  16  8.  W.  Ill,  But  when  the 
case  came  on  for  trial  on  the  Issues  made,  it 
appeared  that  the  refusal  was  based  on  the 
fact  that  the  petitioner  was  Indebted  to  the 
defendants,  and  they  had  refused  to  sell  him 
because,  he  being  Insolvent,  they  deemed  It 
prudent  to  have  no  further  dealings  with 
him  until  he  bad  paid  them  what  was  due 
them.  There  were  verdict  and  Judgment  in 
favor  of  the  defendants,  and  on  appeal  the 
judgment  of  the  trial  court  was  sustained, 
the  court  holding  that  the  reason  assigned 
and  proven  justified  the  act  complained  of. 
e  Tex.  Civ.  App.  11,  25  8.  W.  BO. 

But  in  Dunshee  v.  Standard  OU  Co.,  152 
Iowa,  e23, 132  N.  W.  371,  36  L.  B.  A.  (N.  8.) 
263,  It  was  held  that  the  principle  of  reason- 
able self-protection,  or  self-advancement,  did, 
not  Justify  the  action  taken.  There  it  ap- 
peared that  the  defendant,  a  wholesaler, 
when  its  customer  in  a  particular  city  be- 
gan to  purchase  a  portion  of  his  stock  from 
«  rival  concern,  entered  into  a  retail  busi- 
ness solely  for  the  purpose  of  driving  him 
out  of  business,  and  when  this  had  been  ac- 
complished ceased  its  said  retail  business. 
It  was  held  that  these  facts  made  out  a  case 
for  damages. 

So,  the  case  of  Tuttle  v.  Buck,  lOT  Minn. 
145,  110  N.  W.  W6,  22  L.  R.  A,  (N.  S.)  599, 
131  Am.  St  Rep.  446,  16  Ann.  Cas.  807.  Here 
it  appeared  that  the  plaintiff,  a  barber,  had 
for  several  years  carried  on  a  profitable  busi- 
ness, and  that  the  defendant,  a  wealthy 
banker,  possessed  of  great  influence,  set  up 
an  opposition  shop,  solely  for  the  purpose 
of  injuring  the  plaintiff,  and  without  profit 
to  himself,  employing  and  paying  barbers 
to  conduct  such  opposition  business,  whereby 
plaintiff's  business  was  ruined.  It  was  held 
that  these  facts  made  a  case  for  relief:  The 
court  said: 

"Fo  divert  to  one's  self  the  customers  of  a 
busiuess  rival  by  the  offer  of  goods  at  lower 

e rices  is  io  general  a  legitimate  mode  of  serr- 
ig  one's  own  Interest,  and  justifiable  as  fair 
competition.  But  when  a  man  starts  an  opposi- 
tion place  of  business,  not  for  the  sake  of  prof- 
it to  himself,  but  reKardless  of  loss  to  himself, 
and  for  the  sole  purpose  of  ddving  his  competi- 
tor out  of  bnsiness,  and  with  the  intention  of 
himself  retiring  upon  the  accomplishment  of 
liis  malevolent  purpose,  be  is  guilty  of  a  wan- 
ton and  an  actionable  tort." 

To  the  same  effect  Is  Boggs  v.  Duncan- 
Schell  Furniture  Co.,  163  Iowa,  106,  143  N. 
W.  482,  Ia  B.  A.  1915B,  U06,  quoting  and 
Approving  Tuttle  v.  Buck. 

The  Illegal  acts  excluded  by  general  ref- 
erence in  the  excerpt  we  have  made  from 
Mogul  S.  S.  Co.  V.  McGregor,  supra,  are  thus 
particularized  by  the  Lord  Justice  In  an 
earlier  part  of  his  opinion: 

"No  man,  whether  trader  or  not,  can,  however, 
Jvstify  damaging  another  in  Ms  commercial 
biudnesB  by  frand  or  misrepresentation.  Intimi- 
dation, obstruction,  and  molestation  are  forbid- 
den. So  is  tbe  intentional  procurement  of  a 
violation  of  individual  rights,  contractual  or 
«ther,  assuming  always  that  there  is  no  just 
cause  for  it.     The  intentional  driving  away  of 


customers  by  show  of  violence  (Tarleton  v.  Mo- 
Gawley,  Peak,  N.  P.  C.  270);  the  obstruction 
of  actors  on  the  stage  by  preconcerted  hissing 
(Clifford  V.  Brandon,  2  Camp.  358 ;  Gregory  v. 
Brunswick,  6  Man.  &  O.  20o) ;  the  disturbance 
of  wild  fowl  in  decoys  by  tlie  firing  of  guns 
(Carrington  v.  Taylor,  11  East,  671,  and  Keeble 
V.  Hickeringill,  11  East,  674,  n.);  the  imped- 
ing or  threatening  servants  or  workmen  (Gar- 
ret V.  Taylor,  Cro.  Jac.  567);  the  inducing 
persons  under  personal  contracts  to  break  their 
contracts  (Bowen  v.  Hall,  6  Q.  B.  D.  333 ; 
Lumley  v.  Gye,  2  E.  &  B.,  216)— all  are  in- 
stances  of  such  forbidden  acts." 

Applying  the  principles  stated  to  the  case 
before  us,  we  are  of  the  opinion  that  the  de- 
fendants acted  without  legal  excuse.  They 
were  not  justified  by  plaintiff's  refusal  to 
dismiss  her  boarder,  James  Wilson,  nor  by 
her  refusal  to  arrange  her  rates  according 
to  the  directions  of  the  defendant  Watters. 
If  the  prices  charged  were  pleasing  to  her 
patrons,  no  other  person  had  any  right  to 
complabL  No  such  defense  appears  as  that 
set  out  in  Gott  v.  Berea  College,  supra,  based 
on  the  welfare  of  the  students,  or  tbe  right 
of  the  college  to  make  rules  for  their  con- 
trol.       I 

We  are  referred  to  the  case  of  Payne  v. 
Railroad,  13  Lea  (81  Tenn.)  607,  40  Am.  Rep. 
(tee,  as  an  authority  in  opposition  to  the 
views  herein  stated.  While  that  case  was 
ably  reasoned  by  the  learned  special  judge 
who  wrote  the  majority  opinion,  and  is  not 
without  support  in  tlie  authorities,  we  are 
constrained  to  hold  that  it  was  erroneously 
decided.  We  are  better  satisfied  with  the 
dissenting  opinion.  It  is  certain  that  the 
prevailing  opinion  in  that  case  is  out  of  har- 
mony with  the  great  weight  of  authority 
as  now  understood.  Moreover,  we  have  long 
been  dissatisfied  with  that  opinion,  believing 
that  it  was  fundamentally  wrong.  The  real 
question  was  not, 'as  assumed  in  that  oidn- 
ion,  whether  a  master  had  the  right  to  dis- 
charge his  servants  without  liability  to  ac- 
count to  a  third  party  for  his  reasons,  good 
or  bad,  but  it  was  whether  the  defendant  had 
the  right  to  injure  the  business  of  the  plain-- 
tiff  without  any  purpose  to  effect  an  advan- 
tage or  benefit  to  Itself.  The  plaintiff  in  that 
case  could  not  lawfully  question  defoidant's 
authority  over  its  servants,  but  he  could  ques- 
tion the  defendant's  exercise  of  that  au- 
thority solely  for  the  purpose  of  destroying 
his  business,  the  infliction  of  an  injury  on 
his  business  without  legal  justification,  and 
hence  an  act  malicious  in  law. 

It  was  said  in  that  opinion  that  the  act 
was  not  malidons  in  law,  because  although 
it  inflicted  a  wrong  on  the  plaintiff  such 
wrong  was  not  a  legal  wrong,  bpt  only  a 
moral  wrong,  therefore,  not  an  unlawful  act 
That  position  assumed  the  whole  matter  in 
controversy.  We  think  the  learned  special 
judge  confounded  the  right  of  a  master  to 
discharge  his  servants  subject  to  legal  ac- 
oountabllity  to  no  one  save  the  servants 
themselves  for  breach  of  contract,  with  the 
supposed  right  to  interfere  with  the  lawful 
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business  of  another  by  threats  made  against 
those  servants.  It  Is  said,  if  the  master 
had  the  right  to  discharge  his  servants,  he 
necessarily  had  the  right  to  threaten  to  dis- 
charge them.  The  conclusion  does  not  logi- 
cally follow.  He  had  no  right  to  condition 
his  threat,  or  the  execution  of  his  threat,  on 
an  Injury  to  be  inflicted,  under  bis  orders, 
by  the  servants  on  the  personal  business  of 
another.  The  defendant  could  not  lawfully 
threaten  to  discharge  his  servants  if  they 
should  fall  to  assault  and  beat  the  plaintiff. 
Why?  Because  to  assault  and  beat  one  who 
Is  doing  no  harm  is  unlawful.  So,  it  is  un- 
lawful to  Interfere  with  another's  business 
without  a  good  excuse.  The  means  cannot 
Justify  the  act,  or  turn  a  wrong  Into  a  right. 
The  opinion  referred  to  is  based  on  the  hy- 
pothesis that  the  means  used  can  effect  tliis 
metamorphosis,  if  tliat  means  be  the  exer- 
cise of  the  power  which  the  master  has  over 
his  servants  through  their  fear  of  losing  their 
places,  and  hence  their  means  of  livelihood, 
and  no  violence  be  done.  It  cannot  be  that 
a  master  has  power,  within  the  law,i  to  direct 
his  servants  where  to  buy  for  themselves, 
or  where  not  to  buy,  when  no  rightful  good 
to  himself  can  be  effected  through  such  di- 
rection. That  would  be  to  sanction  tyranny, 
the  enslavement  of  servants,  and  the  sub- 
version of  the  law  Itself.  The  law  wills  free- 
dom, save  where  a  man  is  bound  by  its  own 
behests,  or  has,  through  contract,  submitted 
his  duty  to  the  will  of  another.  Where  one 
employs  the  power  which  the  law  gives  him 
by  contract  for  purposes  other  than  those 
of  the  contract,  to  the  end  that  be  may  en- 
slave the  will  of  the  person  who  has  con- 
tracted with  him,  he  does  wrong,  and  if  in- 
jury to  another  occurs  thereby,  he  does  a 
legal  wrong,  and  cannot  shelter  himself  be- 
hind the  contract  which  he  has  diverted  from 
its  purposes,  and  so  prostituted. 

It  Is  said  In  the  opinion  we  are  criticizing 
that  a  man  has  the  legal  right  to  buy  where 
he  chooses  and  to  sell  to  whom  he  will.  This 
is  true ;  but  we  think  the  point  had  no  fitting 
part  in  the  solution  of  the  question  then  be- 
fore the  court.  The  right  of  a  man  to  dis- 
pose of  his  own  custom  does  not  include  the 
power,  in  law,  to  influence  or  control  the  cus- 
tom of  other  people  to  the  Injury  or  destruc- 
tion of  the  business  of  third  parties.  Such 
influence  one  can  lawfully  exercise  only  when 
it  is  used  for  the  buUding  up  of  his  own 
business  or  the  advancement  of  his  own  law- 
ful interests.  The  true  theory  of  the  matter 
was  fully  discerned  by  Mr.  Justice  Freeman, 
and  expressed  by  him  in  Ills  masterly  dis- 
senting opinion  filed  in  the  cause  in  these 
words: 

"The  rule  I  have  maintained  is  in  strict  ac- 
cord with  a  maxim  of  the  law,  so  w^  found- 
ed in  reason  as  to  need  no  argument  or  author- 
ity to  support  It ;  that  is,  that  a  man  must  so 
use  his  own  as  not  to  do  an  injury  to  others. 
That  this  means  he  shall  so  enjoy  his  legal  right, 
as  not  to  do  wrong  to  the  legal  rights  of  anoth- ' 


er,  I  freely  concede.  But  here  is  a  use  of  his 
legal  right  to  dischai^e  employes,  for  the  direct 
purpose  and  with  no  other,  and  fcH-  no  other 
reason  except  to  prevent  their  trading  with  a 
party  legitimately  entitled  by  his  location  and 
the  character  of  his  business  to  such  trade. 
Here  is  the  use  of  a  legal  right,  to  deprive  the 
other  of  that  which  is  his  legal  right,  to  wit, 
the_  property  he  has  in  the  good  will  of  his 
business,  which  consists  in  his  business  char- 
acter for  Integrity  and  fair  dealing,  his  conveni- 
ence of  location  to  his  customers,  the  character 
of  goods  he  sells,  and  fairness  of  price  for  which 
tbey  are  sold,  and  the  like.  All  these  make  no 
as  elements  of  that  property  now  well  recognized 
in  our  law  as  the  good  will  of  a  business.  For 
a  party  who  has  the  power,  to  use  that  power, 
to  destroy  or  injure  the  value  of  this  property, 
in  the  exercise  of  the  right,  not  for  any  reason 
of  advantage  to  himself,  but  soldy  to  injure 
another,  ought  not  to  be  permitted  by  an  en- 
lightened system  of  jurisprudence  in  this  conn- 
try. 

"It  is  argued  that  a  man  ought  to  have  the 
right  to  say  where  his  employes  shall  trade.  I 
do  not  rec(»nize  any  such  right.  A  father  may 
well  control  his  family  in  this,  but  an  employer 
ought  to  have  no  such  right  conceded  to  him. 
In  the  case  in  hand  and  like  cases  under  tb« 
rule  we  have  maintained,  the  party  may  al- 
ways show  by  way  of  defense  that  he  has  had 
reason  for  what  he  has  done;  tiiat  the  trader 
was  unworthy  of  patronage;  that  he  debauched 
the  employe,  or  sold,  for  instance,  unsound  food, 
or  any  other  cause,  that  affected  his  employe's 
usefulness  to  him,  or  justified  the  withdrawal 
of  custom  from  him.  This  is  not  in  any  way 
to  interfere  with  the  legal  right  to  discharge  an 
employe  for  good  cause,  or  without  any  reason 
assigned  if  the  contract  justifies  it,  but  only  that 
he  shall  not  do  this  solely  for  the  purpose  of 
injury  to  anotlier,  or  hold  a  threat  over  the 
employe  in  terrorem  to  fetter  the  freedom  of  the 
employe,  and  for  the  purpose  <rf  injuring  an 
obnoxious  party. 

"Such  conduct  is  not  justifiable  in  morals, 
and  ought  not  to  be  in  law,  and  when  the  injury 
is  done  as  averred  in  this  case,  the  party  should 
respond  in  damages.  The  principle  will  not 
interfere  with  any  proper  use  of  the  legal 
rights  of  the  employer,  an  improper  and  in- 
jurious use  is  all  it  forbids."  18  Lea  (81  Tenn.) 
541,  542,  40  Am.  Hep.  666. 

All  of  the  foregoing  excerpt  is  In  accord 
with  the  views  now  held  by  the  court  (in- 
cluding as  matter  of  Justification  acts  for 
the  lawful  advancement  of  the  master's  own 
interest),  and  in  harmony  with  the  l)est  Judi- 
cial thought  of  the  present  time,  and  in  our 
Judgment  should  have  controlled  the  decision 
of  the  cause. 

We  overrule  Payne  v.  Railroad  Co.,  In  ao 
far  as  it  is  in  conflict  with  the  present  opin- 
ion. 

The  Judgment  of  the  Court  of  OMl  Ap- 
peals in  the  case  before  us,  reversing  that  of 
the  trial  court,  must,  on  the  grounds  herein 
stated,  be  affirmed,  and  the  cause  remanded 
for  issue  and  trial. 


AMERICAN  ZINC  C!0.  v.  GRAHAM. 

(Supreme  Court  of  Tennessee.     Oct.  2,  1915.) 

1.  Mastkr  and  Skbvant  9=9ll8— Safe  Pi,ack 
TO  WoBK — Mines — Statute. 

Laws  1903,  c.  237,  §  28,  requiring  that 
the  buckets  used  in  mines  shall  be  covered  and 
that   there   shall    be   certain   structures   inside 
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the  shaft  ao  as  to  make  the  ascent  and  descent 
of  euiploy^g  safe,  applied  to  a  mine  not  folly  in 
operation,  which  had  sunk  a  shaft  more  than 
250  feet,  from  the  foot  of  which  ran  a  dAft 
to  an  old  shaft,  intended  as  a  means  of  conduct- 
ing air  into  the  mine,  and  which  was  used  by 
the  employes  in  going  to  and  returning  from 
their  work. 

[Eld.  Mote. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  81 177,  202,  209;  Dec  Dig. 
«=>118.] 

2.  Mastxk  and  Sebvant  iS=9204— Safe  Plaob 
TO  Work  —  Mines  —  Statute  —  CoNTaiBO- 
TOBT  Neouoence. 

In  SQch  case  a  servant,  knowing  that  the 
master  had  failed  to  comply  with  the  statute 
requiring  certain  stmctures  inside  the  shaft 
to  make  it  safe  for  employes  going  up  and  down, 
did  not  assume  the  risk:  and  the  fact  that  the 
statute  fixed  a  penalty  fur  its  violation  did  not 
exclade  his  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |f  544-546;    Dec.  Dig.  «=> 

3.  Masteb  and  Sebvant  <S=3>118— Masteb's 
Nbquoence — Violation  of  Statute. 

A  master's  violation  of  the  bnrms  of  a  stat- 
nte  requiring  structures  to  secure  safety  in 
mine  anafts  was  negligence  per  se,  and  made 
him  responsible  for  all  injury  suffered  as  a 
direct  consequence  thereof. 

tBd.  Note.— For  other  cases,  see  Master  &  Serv- 
ant, CentDig.  §|  177, 202, 209 ;  DecDig.  «=9lia] 

Certiorari  to  Coart  of  Civil  Appeals. 

Action  by  D.  F.  Oraliam  against  the  Ameri- 
can Zinc  Company.  From  a  judgment  of 
the  Conrt  of  Civil  Appeals,  affirming  a  Judg- 
ment of  Oie  dnniU  court  for  Knox  county 
for  plaintiff,  the'  defendant  brings  certiorari. 
Affirmed. 

Pickle,  Turner  &  Kennerly,  of  ICnozTlIle, 
for  plaintiff.  Comlck,  Frants,  McConnell  & 
Seymour,  of  Knoxville,  for  defendant 

NEIL,  C.  J.  Graham  sued  the  zinc  com- 
pany to  recover  damages  for  an  injury  re- 
ceived by  Mm  while  being  drawn  up  a  mine 
shaft  belonging  to  the  company.  He  recov- 
ered a  judgment  in  the  circuit  court  of  Knox 
county  for  |500,  and  on  appeal  to  the  Court 
of  CMl  Appeals  that  judgment  was  sus- 
tained. The  case  was  then  brought  here  by 
tlie  writ  of  certiorari. 

Plaintiff  in  error,  the  sine  company,  Is 
the  owner  of  a  zinc  mine,  and  also  a  factory 
for  reducing  the  ore.  At  the  time  the  injury 
occurred  the  factory  had  not  been  built,  nor 
bad  the  mine  been  put  fully  in  operation. 
A  sbaft  had  been  sunk  to  the  depth  of  more 
than  250  feet  From  the  foot  of  this  sbaft 
a  drift  was  run  to  the  location  of  an  old 
shaft  on  the  property  with  a  view  to  drilling 
upwards  and  reaching  the  bottom  of  that 
shaft,  thus  connecting  the  two.  This  was 
intended  as  a  means  of  properly  conducting 
air  into  the  mine.  The  rock  and  ore  broken 
down  in  the  course  of  running  the  drift  were 
carried  up  through  the  new  shaft  by  a  metal 
bucket  drawn  over  a  windlass  propelled  by 
steam.  In  the  same  manner  the  employes 
of  the  company  working  in  the  mine  were 
drawn  to  the  surface.    When  employes  were 


to  be  drawn  up,  notice  was  given  by  a  servant 
of  the  company  standing  at  the  foot  of  the 
shaft  by  means  of  a  wire  connected  with  a 
bell  at  the  surface ;  three  taps  being  given  to 
Indicate  that  an  employ^  was  entering  the 
bucket  The  wall  of  this  shaft  was  not  pro- 
tected in  any  manner,  but  was  In  the  state 
left  by  the  excavation.  The  Acts  of  1003, 
c.  237,  S  28,  requires  that  certain  protections 
shall  be  furnished  for  the  security  of  em- 
ployes. One  of  these  is  that  the  bucket 
shall  be  covered ;  another  is  that  there  shall 
be  certain  structures  inside  the  sbaft  to 
make  safe  the  ascent  and  descent  of  the  em- 
ployes. None  of  these  requirements  were 
complied  with,  nie  reason  assigned  by  the 
company  Is  that  they  wanted  first  to  make 
the  air  connection  complete  and  that  they 
could  not  do  both  at  once.  It  is  also  in- 
sisted that  the  mine  was  not  complete,  and 
that  the  statute  did  not  apply  to  an  incom- 
plete mine.  The  plaintiff  in  error,  while 
being  drawn  up  through  this  shaft,  was  con- 
siderably injured  by  striking  against  the 
walls  (iaused  by  the  swinging  of  the  bucket 

[1]  The  first  question  to  be  determined  Is 
whether  this  statute  applies  to  a  mine  in- 
complete in  the  respects  herein  stated.  We 
are  dearly  of  the  opinion  that  it  does.  There 
is  the  same  reason  for  protecting  the  mineis 
going  up  and  down  the  shaft  in  an  incom- 
plete mine  as  in  one  that  is  complete.  The 
shaft  Itself  was  complete,  except  the  build' 
ing  of  the  structures  therein  which  the  stat- 
ute requires,  nils  sbaft  had  been  put  down 
some  weeks,  and,  as  already  stated,  the 
miners  were  then  engaged  in  running  a  cross 
entry  or  drift  from  the  foot  of  it  Of  course, 
tbey  had  to  go  down  this  shaft  In  getting  to 
their  place  of  work  on  the  drift  and  at  night 
had  to  be  transported  up  the  shaft  to  thd.r 
homes.  There  was  as  much  need  to  them  of 
this  protection  as  there  ever  could  be. 

[2]  The  second  Inquiry  is  whether  the 
miner  assumed  the  risk  of  the  situation, 
knowing,  as  he  did,  tliat  the  plaintiff  in  error 
had  failed  to  comply  with  the  statute.  To 
hold  that  he  did  assume  the  risk  would  be 
equivalent  to  a  repeal  of  the  statute,  since 
it  would  be  a  continuing  invitation  to  the 
company  to  forbear  compliance  with  its  pro- 
visions. Tlie  statute  was  passed  under  the 
police  power  of  the  state  for  the  purpose  of 
protecting  those  who  are  unable  to  protect 
themselves,  occupying  as  they  necessarily  do 
a  position  much  inferior  in  financial  secuii- 
ty  to  that  of  their  employers;  the  physical 
necessity  of  themselves  and  their  families 
making  It  essential  that  they  should  have 
work  in  order  to  secure  the  means  of  suste- 
nance. It  would  defeat  this  beneficent  pur- 
pose If  It  should  be  admitted  as  a  sound 
principle  that  a  failnre  of  the  employer  to 
obey  the  statute  could  be  condoned  by  the 
employe.  Such  a  conclusion  would  place 
the  employer  in  the  position  of  power  which 
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only  the  LegtsUtaie  sbould  occupy,  since  it 
would  enable  him  to  either  destroy  or  main- 
tain the  policies  of  the  state  according  to  his 
own  will  and  purpose.  Moreover,  it  would 
be  inconsistent  to  admit  a  mutual  regula- 
tion by  employer  and  employe  of  a  matter 
which  had  been  deemed  of  sufBclent  impor- 
tance to  require  an  act  of  the  Legislature  to 
express  a  specific  state  policy.  Such  acts 
being  passed  to  define  rights  and  duties  for 
the  better  regulation  of  business,  and  hence 
Indirectly  for  the  better  regulation  of  so- 
ciety, must  be  sustained.  They  are  not 
amenable  to  the  doctrine  of  assumption  of 
risk  for  the  reasons  we  have  stated,  since  a 
contrary  decision  would  result  in  the  courts 
loofting  that  wMch  the  Legislature  has 
bound.  Nor  is  the  result  changed  by  the  fact 
tliat  the  statute  fixes  a  penalty  for  Its  viola- 
tion. The  doctrine  that  the  assumption  of 
tlie  risk  does  not  apply  is  in  Iiarmony  with 
the  purpose  of  the  penalty,  and  there  is 
nothing  in  the  act  to  indicate  that  the  pen- 
alty was  exclusive  of  the  employe's  right  to 
maintain  an  action  for  damages.  The  views 
herein  expressed  are  sustained  by  the  great 
weight  of  authority  in  this  country.  The 
question  has  never  before  been  discussed  in 
this  state,  so  far  as  we  are  aware,  yet  has 
received  much  discussion  in  other  Jurlsdic- 
°  tlODS.  The  cases  are  very  numerous  and  wUI 
be  found  in  the  dted  cases  themselves  and 
tlie  notes  to  the  cases.  Streeter  v.  Western 
Wheel  Scraper  Co.,  264  111.  244,  98  N.  E.  541, 
41  Ij.  B.  A.  (N.  S.)  628,  Ann.  Cas.  1013C, 
204,  and  note;  ntz water  v.  Warren,  206 
N.  Y.  355,  90  N.  E.  1042,  42  L.  B.  A.  (N.  S.) 
1229,  and  note;  Curtls-Cartslde  Co.  v.  Prlbyl, 
38  OU.  511,  134  Paa  71,  49  L.  B.  A.  (N.  S.) 
471,  and  note;  PoU  ▼.  Numa  Blo<^  Coal  Go. 
149  Iowa,  104,  127  N.  W.  1105,  38  L.  B.  A.  (N. 
S.)  646,  and  note;  Low  ▼.  Clear  Creek  Coal 
Co.,  140  Ky.  764,  131  S.  W.  1007,  33  L.  B. 
A.  (N.  S.)  656,  Ann.  Cas.  1012B,  574;  Narra- 
more  t.  BaUroad,  96  Fed.  298,  87  O.  C.  A. 
499,  48  L.  B.  A.  68. 

[3]  We  have  several  cases  in  this  state 
which  hold  that  a  violation  of  the  terms  of  a 
statute  is  negligence  per  se,  and  renders  the 
person  guilty  of  such  conduct  responsible  for 
all  Injuries  which  may  be  suffered  as  a  di- 
rect consequence  thereof,  among  which  are 
Queen  ▼.  Dayton  Coal  &  Iron  Co.,  95  Tenn. 
458,  32  S.  W.  460,  30  L.  B  A.  82,  40  Am.  St 
Rep.  935;  Biden  v.  Grimm  Bros.,  07  Tenn. 
220,  86  S.  W.  1097,  35  L.  B.  A.  687;  BaU- 
way  V.  Haynes,  112  Tenn.  712,  81  S.  W.  874 ; 
Adams  v.  Inn  Co.,  117  Tenn.  470,  101  S.  W. 
428.  But  we  have  no  case  on  the  narrow 
point  covered  by  the  preceding  discussion 
and  the  authorities  cited  thereunder.  How- 
ever, in  Adams  v.  Inn  Co.,  the  same  principle 
waa  applied  to  the  case  of  a  boarder  at  a 
hotel  which,  at  the  time  of  its  destruction 
by  fire,  bad  not  been  equipped  with  fire  i 
capes  as  required  by  statute. 


We  find  no  error  in  the  Judgment  of  OfB 
Court  of  Civil  Appeals,  and  it  must  be  af- 
firmed. 


WHITTABCEB  v.  LOUISVILLE  ft  N.  B.  CO. 
(Suprenie  Court  of  Tennessee  Oct  2,  1915.) 
L  Justices  op  the  Peace  S=»80— Pleadiho 

— WABBAJJT— SUKFICIENCT. 

In  a  suit  against  a  railroad  for  personal 
injury  on  or  near  its  tracks,  begun  before  a 
justice  of  the  peace,  the  warrant  must  suffi- 
ciently advise  tne  defendant  of  the  nature  of 
the  suit 

[.Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  gS  251-267;  Dec.  Dig. 
<S=>80.] 

2.  Bailboads  €=3312  —  Accident  at  Cboss- 
ING— Signals. 

Under  Shannon's  Code,  §  1574,  sabsecs.  1, 

2.  requiring  the  overseers  of  public  roads  to 
place  at  each  railroad  crossing  a  sign  markedt 

Look  out  for  the  cars  when  you  hear  the  whis- 
tle or  bell,"  and  providing  that  no  en^eer  need 
Mow  the  whistle  or  ring  the  bell  unless  so  des- 
ignated, an  engineer  is  not  required  to  sound 
the  whistle  or  bell  at  a  crossing  not  designated 
by  such  sign. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent. 
Dig.  §§  908-1001, 1003-1006;   Dec.  Dig.  «=>312.] 

3.  Railboads   «=>320,  344  —  Accident  at 
Cbobsing — Fleadinq— OBSTBUCnON. 

A  count  in  an  action  for  personal  injury, 
under  Shannon's  Code,  |  1574,  subsec.  4,  pro- 
viding that  every  railroad  shall  keep  the  en- 
gineer or  fireman  always  upon  the  lookout  and 
when  any  obstruction  appears  the  whistle  shall 
be  sounded,  the  brakes  put  down,  and  all  pos- 
sible means  taken  to  prevent  an  accident,  is  a 
count  under  the  common  law,  unless  it  was  fur- 
ther charged  that  the  person  or  object  on  the 
track  was  struck  by  the  train,  and  by  ttie  addi- 
tion of  such  circumstance  the  count  is  brought 
within  Shannon's  Code,  |  1575,  providing  that 
every  railroad  failing  to  observe  specified  pre- 
cautions shall  be  responsible  for  all  resulting 
damage  to  persons  or  property,  and  section 
1576,  providing  that  no  railroad  observing  such 
precautions  shall  be  responsible  for  injury  to 
persons  on  its  road,  so  that  where  the  warrant 
did  not  charge  that  the  train  struck  the  plaintiff 
or  her  wagon,  and  it  appeared  that  she  jumped 
from  the  wagon,  the  action  was  under  the 
common  law,  and  there  was  no  absolute  liability 
for  failure  to  take  the  specified  precautions. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  jf|  1014-1016,  1019,  1107-1112;  Dec. 
Dig.  <S=»320,  344.] 

4.  Railboads  €=»351  —  Accident  at  Cbobb- 

INQ— iNSTBUCTION. 

In  an  action  for  personal  injury  at  a 
crossing  brought  under  Shannon's  Code,  J  1574, 
subaec.  4,  an  instruction  that  it  was  the  duty 
of  the  railroad  on  seeing  plaintiff's  wagon  on  or 
near  the  track,  and  in  view  of  the  train's  speed 
of  60  miles  an  hour,  to  sound  the  whistle  and 
endeavor  to  prevent  an  accident  was  proper ; 
but  an  instruction  that  plaintiff  was  entitied 
to  recover  because  tlie  engineer  made  no  effort 
to  stop  even  though  no  collision  occurred  waa 
improper. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent. 
Dig.  { 1193-1211, 1213-1215:  Dec.  Dig.  «=»361.] 

5.  Railboads  €=93.50  —  Accident  at  Cross - 
iNO  — QUBsnoii  roB  Jxtbt  — Cortbibutobt 
Negligence. 

In  an  action  for  personal  Injury  at  a  cross- 
ing brought  under  Shannon's  Code,  }  1574, 
subsec.  4,  held  on  the  evidence  that  it  was  for 
the  jury  to  say  whether  plaintiff  was  negligent 
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in  janpiiig  from  the  wagon  instead  of  tmstinK 
ber  safety  to  the  speed  of  the  horses  as  the 
driver  of  the  team  did. 

[E>].  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Si  1152-1182;    Dec.  Dig.  <8=>360.] 

Oertiorarl  to  Ccrart  of  (Mvll  Appeals. 

Action  by  Mrs.  W.  M.  Wblttaker  against 
the  LoulavUle  &  Nashville  Railroad  Company. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals, reversing  a  Judgment  of  the  circuit 
coort  for  Knox  county  for  plaintiff  and  re- 
manding for  a  new  trial,  the  plaintiff  brings 
certlorail.    Affirmed. 

J.  Alvin  Johnson  and  Piclde,  'nimer,  Ken- 
nerly  ft  Cate,  all  of  Knozville,  for  plaintiff. 
Johnson  &  Ooz  and  Jas.  B.  Wright,  all  of 
KnoxvlUe,  for  def«idant. 


NEIL,  CL  J.  This  acticm  vras  originally 
brought  before  a  Justice  of  the  i)eace  to  re- 
cover Judgment  for  an  injury  alleged  to  have 
been  inflicted  upon  the  plaintiff  by  the  de- 
fendant. There  was  a  Judgment  in  favor  of 
the  plaintiff  before  the  Justice,  and  from  tliis 
an  appeal  was  prosecuted  to  the  circuit  court 
of  the  county.  In  that  court  there  was  like- 
wise a  Judgment  against  the  railroad  com- 
pany. An  appeal  was  then  prosecuted  to  the 
Oourt  of  C^vU  Appeals,  and  the  Judgment  of 
the  circuit  court  was  there  reversed  and  the 
cause  remanded  for  new  trlaL  We  are  of 
the  opinion  that  the  conclusion  reached  by 
the  Court  of  Olvll  Appeals  was  correct,  and 
tbat  the  Judgment  of  that  court  should  be 
affirmed. 

We  shall  now  endeavor  to  make  cle<ir  oar 
reasons  for  this  conclusion. 

[1]  Although  the  suit  was  begun  before  a 
Jnstice  of  the  peace,  and,  according  to  the 
practice  before  such  officers,  there  was  no 
declaration  but  only  a  warrant,  yet  this  war- 
rant was  practically  as  full  as  the  declara- 
tlcm  In  a  circuit  court,  and  necessarily  so, 
inasmuch  as  under  recent  decisions  of  this 
court  It  has  been  held  that  the  warrant  must 
sofflciently  advise  the  defendant  of  the  nature 
of  the  suit  brought  against  lilm  in  the  class 
at  cases  before  as. 

The  sul>stance  of  the  warrant  is  that  Mrs. 
Whittaker,  on  a  certain  day  stated,  was  in  a 
wagon  driven  by  one  Luttrell;  that  before 
the  horses  entered  upon  the  track  of  the  de- 
fendant company  the  team  was  slowed  down, 
and  both  plaintiff  and  LAttrell  looked  and  lis- 
tened, and  neither  saw  nor  heard  a  train; 
that  when  the  horses  had  gotten,  upon  the 
track  she  saw  one  of  defendant  in  error's 
trains  coming  around  a  curve  about  500  feet 
distant  and  running  very  rapidly;  that  she 
used  the  driver  to  speed  up  his  team,  but 
the  train  was  coming  so  fast  she  feared  they 
oonld  not  clear  the  trac^  in  time,  and  there- 
fore she  ran  to  the  front  of  the  wagon  and 
Jumped  out  on  the  ground,  falling  in  the 
midst  of  some  slag  and  otlier  rough  material 


on  the  side  of  the  tnA,  whereby  she  was 

injured. 

[2]  There  is  a  paragraph  in  the  warrant 
averring  tbat  the  defendant  failed  to  sound 
the  whistle  or  bell  of  the  locomotive  at  the 
distance  of  one-fourth  of  a  mile  fronv  the 
crossing,  and  at  short  Intervals  till  the  train 
had  passed  the  crossing,  pursuant  to  subsec- 
tion 2  of  section  1574  of  Shannon's  Code,  and 
that  this  was  one  cause  of  the  injury.  This 
portion  of  the  warrant,  however,  Is  no  longer 
insisted  upon  because  under  subsection  1  of 
the  same  section,  as  held  in  Graves  v.  Bail- 
road,  126  Tenu.  149,  148  S.  W.  239,  there 
was  no  duty  incumbent  on  the  railroad  to 
comply  with  the  provision  referred  to,  be- 
cause it  did  not  appear  in  the  evidence  that 
tlie  county  warning  ("Look  out  for  the  cars 
when  you  hear  the  whistle  or  bell")  had 
been  erected  at  the  crossing  pursuant  to  said 
section  1.  The  section  provided  tbat  no  en- 
gine driver  should  be  compelled  to  blow  the 
whistle  or  ring  the  bell  at  any  crossing  onless 
so  designated. 

[3]  There  was  another  paragraph  based  on 
subsection  4  of  section  1674.  This  subsection 
reads  as  follows: 

"Every  railroad  companv  shall  keep  the  en- 
gineer, fireman,  or  some  other  person,  upon  the 
locomotive,  always  upon  the  lookout  ahead; 
and  when  any  person,  animal,  or  other  obatroc- 
tion  appears  upon  the  road,  the  alarm  whistle 
shall  be  sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop  the  train 
and  prevent  an  accident." 

It  was  tadd  in  Railroad  v.  Crews,  118 
Tenn.  52,  (Q-d4,  99  S.  W.  36S,  that  a  count  un- 
der subsection  2  was  a  count  under  the  stat- 
ute*  but  that  a  count  under  subsection  4 
was  a  count  under  the  common  law,  unless  it 
were  further  chai:ged  that  the  injury  was 
caused  by  contact  with  the  moving  train,  or, 
in  other  words,  unless  the  object  on  the  track 
or  road  should  be  struck  by  the  train.  The 
reason  given  'was  that  the  provisions  of  sub- 
section 2  were  peculiar  to  the  statute,  while 
those  of  subsection  4  simply  expressed  coatr 
mon-law  dutie&  That  is  to  say,  that  in  so 
far  as  concerned  the  provisions  of  subseo- 
Uoa  4  the  statute  and  the  common  law  are 
concurrent,  and  that  in  order  to  bring  a  count 
under  the  statute  the  additional  circumstance 
above  referred  to  should  be  added.  By 
the  addition  of  su<di  further  matter  the 
charge  Is  brought  within  the  8C0i)e  of  sec- 
tions 1575  and  1576  of  Shannon's  Code,  which 
read  as  follows: 

"1575.  Every  railroad  company  that  fails  to 
observe  these  precautions,  or  cause  them  to  be 
observed,  by  its  agents  and  servanta,  shall  be 
responsible  for  all  damages  to  persons  or  prop- 
erty occasioned  by,  or  resulting  from,  any  ac- 
cident or  collision  that  may  occur. 

"1676.  No  railroad  company  that  observes,  or 
causes  to  be  observed,  these  precautions  anall 
be  responsible  for  any  damage  done  to  person 
or  property  on  its  road.  The  proof  tbat  it  has 
observed  said  precautions  shall  be  npon  the 
company," 
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In  order  to  bring  tbese  sections  into  opera- 
tion, It  must  appear  that  the  obstruction  or 
object  on  the  road  was  actually  struck  by  the 
moving  train.  It  has  been  hitherto  deemed 
that  this  point  was  fully  settled  by  the  case 
of  Holder  v.  B.  Co.,  U  Lea  (79  Tenn.)  176.  It 
Is  denied,  however,  by  counsel  In  the  present 
case,  that  the  authority  referred  to  settled 
the  questlcm.  We  need  only  refer  to  page  178 
of  the  book  in  which  the  case  is  reported, 
where  the  question  Is  stated  thus: 

"The  question  is  whether  the  company  shall 
be  held  liable  for  a  loss  to  which,  although  the 
hmocen-t  cause,  It  in  no  way  contributed,  and 
which  was  not  occasioned  by  a  collisioa  with 
its  train." 

This  has  been  repeatedly  referred  to  as 
settling  the  question.  See  Railroads  v.  Sad- 
ler, 7  Pickle  (91  Tenn.)  508,  509.  19  S.  W.  618, 
30  Am.  St  Rep.  896;  Railroad  v.  PhiUips, 
16  Pidcle  (100  Tenn.)  130,  42  S.  W.  925,  If 
there  be  any  doubt  remaining  after  the  ci- 
tation of  these  cases,  it  cannot  persist  in  the 
face  of  the  following  quotation  from  a  more 
recent  case: 

"The  first  error  assigned  is  that  there  is  no 
evidence  to  sustain  the  verdict. 

"This  must  be  sustained.  According  to  the 
testimony  which  the  defendant  in  error,  him- 
self, gave  upon  the  trial  below,  he  was  walking 
down  the  track  at  a  point  where  be  could  have 
been  seen  for  quite  a  hundred  yards,  but  he  was 
not  seen,  or  if  seen  by  the  lookout  upon  the  en- 
gine, none  of  the  statutory  precautions  were 
complied  with;  the  first  warning  he  had  was 
the  glare  of  the  headlight  when  the  engine 
was  almost  on  him ;  he  sprang  suddenly  to  one 
side,  and  cleared  the  track,  but  his  foot  slipped 
on  the  slag  with  which  the  track  was  ballasted : 
this  caused  him  to  fall  backwards,  and  in  some 
way  his  band  fell  under  the  wheels  and  was 
severed  from  his  arm  a  little  ways  above  the 
wrist.  He  was  not  struck  by  the  engine  or  any 
portion  of  the  train;  his  hand  and  arm  were 
simply  run  over  in  the  manner  stated.  The 
company  was  negligent  in  not  complying  with 
the  statutory  precautions.  The  defendant  in  er- 
ror was  negligent  in  being  upon  the  track  at 
all,  and  using  it  as  a  passway  at  10  o'clock  at 
night.  He  was  especially  negligent  because  he 
went  upon  the  track  at  that  time  of  night  In 
the  physical  condition  he  then  was  in,  that 
is,  considerably  under  the  in'fluence  of  intoxicat- 
ing drink,  and  defective  in  eyesight,  and  also  in 
hearing.  Moreover,  it  is  apparent  from  his  tes- 
timony that  he  was  looking  down  at  his  feet 
as  he  walked  along  picking  his  way,  and  was 
not  either  looking  or  listening  for  a  train. 

"The  statute  (Sh.  Code,  §  1575)  provides  that 
any  railroad  company  that  fails  to  comply  with 
the  precautions  laid  down  in  the  preceding  sec- 
tions shall  be  responsible  for  all  damages  to 
person  or  property  'occasioned  by  or  resulting 
from  any  accident  or  collision  that  may  occur? 

"This  statutory  rule  has  been  administered 
by  this  court  with  great  strictness,  nor  do  we 
in  any  wise  desire  to  depart  from  the  policy 
of  the  law  as  evidenced  m  our  previous  deci- 
sions. But  it  has  not  been  held  in  any  case, 
that  there  could  be  a  recovery  where  there  was 
no  collision  on  the  track,  or  within  the  sweep 
of  the  moving  train.  Here,  there  was  no  colli- 
sion. The  defendant  in  error  had  cleared  the 
track  and,  after  doing  so,  threw  his  hand  back 
under  the  wheels  of  the  passing  train.  This 
was  not  a  collision  in  the  sense  of  the  statute. 
It  is  true  that  the  railway  company  was  grossly 
negligent,  and  so  was  the  defendant  in  error; 
but  no  matter  how  negligent  the  railway  com- 
pany is,  in  this  class  of  cases,  its  liability  !• 


conditioned  upon  a  collision.  If  there  la  nff 
collision,  there  is  no  liability.  If  there  is  a  col- 
lision, and  the  railway  company  fails  to  show 
that  it  complied  with  all  the  statutory  precau- 
tioi^B,  it  is  liable  for  some  damages,  no  matter 
how  negligent  the  injured  party  was;  such  is 
the  result  of  our  decisions.  But  it  could  not 
be  held,  under  the  section  of  the  Code  referred 
to,  that,  if  a  trespasser  upon  the  track  of  a 
railway  company  seeing  the  train  coming  and 
close  upon  him  should  jump  off  and  break  his 
leg,  the  company  would  be  liable,  on  the  ground 
that  it  did  not  comply  with  the  statutory  pre- 
cautions. Here  there  would  be  an  absence  of 
liability  because  of  the  absence  of  a  collision. 
But  we  need  not  further  illustrate  or  discuss 
the  matter,  but  sum  up  our  views  upon  the 
question  with  the  statement  that  on  grounds 
of  public  policy  the  statute  should  be  strictly 
enforced  in  all  cases  to  which  it  applies,  but 
should  not  be  invoked  at  all  in  cases  to  which 
it  does  not  apply."  Va.  &  S.  W.  Ry.  Co.  v. 
James  S.  Richardson,  Mss.,  Knoxville,  Septem- 
ber term,  1904. 

The  warrant  In  the  pres^it  case  does  not 
charge  that  the  train  struck  the  plaintiff,  or 
even  the  wagon  in  which  she  had  been 
riding.  As  a  matter  of  fact,  It  appeared  in 
the  evidence  that  after  the  plaintiff  jumped 
out  of  the  wagon  it  cleared  the  track  before 
the  train  reached  the  crossing,  but  only  by 
the  space  of  abont  18  Indies. 

[4]  The  case  was  thus  not  under  the  stat- 
ute, but  under  the  common  law;  notwith- 
standing this,  however,  the  trial  judge 
charged  the  substance  of  section  1575  wbicli 
made  a  case  of  absolute  liability  on  failure 
to  comply  with  the  precautions.  He  thus.  In 
effect,  told  the  Jury  that,  even  though  there 
had  been  no  collision  with  the  train,  yet 
there  was  an  absolute  liability.  This  was  clear 
error,  and  for  this  the  Court  of  Civil  Api>eal8 
rightly  reversed  the  judgment 

[{]  As  the  case,  however,  must  go  back 
for  a  new  trial,  it  Is  proper  to  say  that  the 
circuit  Judge  committed  no  error  in  charg- 
ing the  substance  of  subsection  4  of  section 
1574.  It  was  the  common-law  duty  of  the 
railroad  company,  on  seeing  the  wagon  on 
the  tradi,  so  near,  and  especially  In  view  of 
the  great  speed  at  which  the  train  was 
going — 50  miles  an  hour — to  do  the  things 
prescribed  in  that  subsection.  If  an  effort 
had  been  made  to  stop  the  train,  it  Is  very 
probable  that  the  plaintiff  would  not  have 
felt  the  necessity  of  Jumping  out  of  the  wag- 
on as  she  did,  since  she  wonld  have  seen  a 
better  hope  of  escaping  Injury  in  the  addi- 
tional time  thus  allowed  the  wagon  to  clear 
the  track.  It  was  for  the  Jury  to  say  wheth- 
er, under  all  the  circumstances,  she  acted 
with  reasonable  prudence  and  caution;  that 
is  to  say,  whether  she  was  reasonably  Justi- 
fied in  springing  from  the  wagon  instead  of 
trusting  her  safety  to  the  speed  of  the  horses, 
as  the  driver  did.  The  trial  Judge  should 
not  in  effect,  have  told  the  jury  that  even 
though  no  collision  resulted,  she  was  entitled 
to  a  verdict  merely  from  the  fact  that  the 
engine  driver  made  no  effort  to  stop  the 
train. 

What  we  have  said  fully  disposes  of  the 
first  assignment  of  error  filed  by  the  plain- 
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aff  In  this  conrt  showing  that  It  la  Hot  well 
taken. 

The  second  aasignment  is  Immaterial. 

Let  the  judgment  of  the  Court  of  CItU 
Appeals  be  affirmed,  and  the  case  remanded 
for  new  trlaL 

A  copy  of  this  opinion  will  go  down  with 
the  procedendo. 


CaNCINNATI,  N.  O.  &  T,  P.  BY.  OO.  ▼. 

BODDY  et  al. 

(Sapreme  Court  of  Tennessee.     Oct.  2,  1916.) 

L  Limitation  of  Actions  e=>55— Flo  wage 
—Damages — Continttino  Uamaoes. 

Where  a  railroad  ditch  along  the  right  of 
way  is  allowed  to  fill  up  by  the  road's  negU- 
gence,  throwing  water  upon  plaintiffs'  lands, 
depositisg  gravel  and  cinders,  a  distinct  right 
of  action  arises  with  each  wrongful  act  in  the 
overflow  or  submergence  of  plaintiffs'  lands  due 
to  the  railroad's  negligence  in  failing  to  keep 
open  the  ditch. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  f  S  290-306 ;  Dec.  Dig.  «=> 
55.] 

2.  LiKiTATioN  OT  Actions  «=»55— Flowaob 

— DaMAQKS— LiIMITATIONS. 

Where  defendant  railroad,  by  allowing  the 
ditch  along  its  roadbed  to  become  filled  up,  pe- 
riodically inundated  plaintiffs'  adjacent  lands, 
depositing  gravel  and  cinders,  the  only  damages 
recoverable  were  those  caused  by  the  deposit  of 
gravel  within  the  period  of  the  statute  of  limita- 
tions,  taking  the  value  of  the  land  at  the  begin- 
ning of  the  period  as  normal,  although  it  was 
then  covered  with  gravel  deposited  by  previous 
floodings,  as  to  which  plaintiffs'  causes  of  action 
were  barred. 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  299-806;  Dec.  Dig. 
«=>66.] 

Appeel  from  Circuit  Court,  Rhea  County; 
Frank  L.  Lynch,  Judge. 

Action  by  B.  W.  and  VL  S.  Boddy  against 
the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company.  Judgment  for  plalnttfrs, 
and  defendant  api)ealed  to  the  Court  of  Civil 
Ai^ieals,  which  reversed  the  judgment  and 
remanded  the  cause.  Judgment  modified  In 
the  Supreme  Court,  and  cause  remanded. 

Wright  &  Jones,  of  Enoxvllle,  for  aroel- 
lant    Glvena  &  Rhea,  for  appellees. 

WILLIAMS,  J.  This  suit  was  commenced 
July  14,  1914,  by  B.  W.  and  M.  S.  Boddy 
against  the  railway  company  to  recover  dam- 
ages done  to  a  tract  of  land  through  which 
the  defendant's  roadbed  is  constructed,  it  be- 
ing allegred  that  a  ditch  made  by  the  compa- 
ny along  its  right  of  way  for  the  protection 
of  the  plaintiffs'  farming  land  by  negligence 
was  allowed  to  fill  up,  thus  throwing  the  flow 
of  water  out  on  their  land  and  causing  a  de- 
posit of  sand,  gravel,  and  cinders  to  form 
thereon  to  its  Injury. 

The  defendant  company  filed  a  plea  of  the 
statnte  of  limitation  of  three  years,  applica- 
ble to  injuries  to  realty. 

Plaintiffs'  own  proof  showed  that  the  land 
was  thus  caused  to  be  abandoned  as  unfit  for 


nsual  tillage  about  15  years  before  the  suit 
was  brought ;  that  aU  of  this  land  continued 
to  be  usable  for  pasturage  until  about  2 
years  before  the  trial,  when  a  part  of  same 
became  wholly  unfit  for  any  purpose,  while, 
another  portion  yet  remained  capable  of  use 
for  sizing  purposes.  The  condition  grew 
worse  as  the  land  was  overflowed  from  time 
to  time  and  as  the  d^>o^ts  were  made  over 
its  surface. 

The  Court  of  Civil  Appeals  properly  re- 
versed the  Judgment  of  the  circuit  court  on 
account  of  the  charge  of  the  trial  Judge  being 
too  meager,  contradictory,  and  confusing,  and 
the  cause  was  remanded  for  a  new  trial. 

The  only  question  discussed  l>ef(»«  us  is 
the  proper  measure  of  damages  to  be  applied 
In  the  retrial  in  the  court  below  in  view  of 
the  plea  of  the  statute  of  limitation. 

The  Court  of  Civil  Appeals  held  that  the 
measure  of  plaintiffs'  damages  "is  the  rea- 
sonable rental  value  of  the  land  during  the 
three  years  next  preceding  the  Institution 
of  this  suit;  that  is,  such  roital  value  as 
they  would  have  realized  from  it  had  the 
original  wrong  never  been  committed." 

[1  ]  The  case  clearly  falls  within  the  rule  of 
recurrent  or  continuing  damages  in  force  In 
this  state  under  which  a  distinct  right  of 
action  arises  with  each  wrongful  act  in  the 
overflow  or  submergence  of  idalntlffs'  land 
due  to  the  negligence  of  the  railroad  com- 
pany in  failing  to  keep  open  the  ditch.  Gar- 
ilger  y.  Bailroad,  7  Lea  (75  Tenn.)  388,  396; 
Railroad  t.  Higdon,  111  Tenn.  124,  76  S.  W. 
895. 

Many  cases  lay  down  in  broad  terms  the 
further  subsidiary  rule  that  so  long  and  as 
often  as  such  a  recurrent  cause  of  action 
arises  the  plaintiff  is  not  barred  by  the  stat- 
ute of  limitation  of  a  recovery  for  such  dam^ 
ages  as  have  accrued  within  the  statutory 
period,  although  a  cause  of  action  based  sole- 
ly on  the  original  wrong  may  be  l>arred ;  the 
recovery  In  such  case  being  limited  to  sudi 
damages  as  accrue  within  the  statutory  period 
before  action  brought  Silsby  Manufactur- 
ing Co.  V.  State,  104  N.  X.  569,  U  N.  E:  264; 
McConnell  v.  Kibbe,  29  lU.  485;  Oabbett  v. 
Atlanta,  137  Ga.  180,  73  S.  B.  372;  Enappv 
V.  New  York,  etc,  B.  Co.,  76  Coaa.  311,  66 
AU.  512,  100  Am.  St  Bep.  994 ;  25  Qyc.  113& 

[2]  The  dlflaculty  experienced  by  the  Court 
of  Civil  Appeals  was  in  determining  what 
"damages  accrue"  within  the  period  of  three 
years  limited  by  the  statute  under  the  above 
rule  which  it  recognized.  The  holding  of 
that  court  finds  support  in  what  was  said  by 
way  of  argument  in  the  case  of  Pickens  v. 
Coal  Blver  Boom,  etc.,  Co.,  66  W.  Va.  10,  65 
S.  B.  864,  24  L.  B.  A.  (N.  S.)  354.  In  that 
case  it  appeared  that  the  defendant  had  so 
erected  its  boom  below  plaintiff's  property 
as  to  cause  sedimentary  deposits  of  sand  to 
accumulate  in  the  stream  to  the  damage  of 
plaintiff's  mill  property.    The  court  held  to 
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tbe  doctrine  of  reconent  Injuries  and  that 
the  statute  ot  limitations  began  to  run,  not 
from  the  construction  of  the  boom,  but  from 
the  date  when  the  damages  accrued,  and,  far- 
ther, that  sediment  so  deposited  within  a  pe- 
'riod  earlier  than  the  period  saved  for  action 
by  the  statute  (five  years  for  damages  to 
realty  in  that  state)  was  to  be  deemed  an 
elem^it  operating  to  effect  damages  accruing 
within  the  period  limited  by  statute  It  was 
said  by  the  court: 

"It  is  not  material  when  the  sand  was  de- 
posited creatine  that  condition  which  caused 
the  damage.  That  condition  or  state  of  the 
stream  coming  from  the  construction  of  the 
boom,  and  that  condition  still  continuing  enti- 
thng  Pickens  to  recovery,  how  is  it  material 
when  the  sand  was  deposited  so  it  continued  to 
work  damage  within  the  five  years  for  which 
this  suit  was  brought?  *  •  •  Pickens  had 
right  to  operate  his  mill  in  its  original  condition 
not  only  during  the  five  years  involved  in  the 
first  suit,  but  also  during  the  five  years  involved 
in  the  second  suit,  •  *  *  and  it  is  utterly 
immaterial  when  that  sand  was  deposited,  so  it 
continued  to  operate  in  diminishing  the  work- 
ing capacity  of  the  mill." 

We  need  not  stop  to  inquire  how  the  work- 
ing capacity  of  a  mill  property,  if  the  de- 
posit were  made  on  the  plaintiff's  property, 
can  be  distinguished  in  that  attitude  from 
the  capacity  of  farm  lands  to  i.roduce  crops, 
but  the  above  case  may  be  fairly  said,  in  its 
argument  at  least,  to  sustain  the  Judgment 
here  under  review.  But  is  that  case,  if 
sound  on  its  immediate  facts,  sound  in  its 
argumentation  in  the  respect  indicated  or 
as  applied  to  a  case  like  this? 

In  Lentz  v.  Carnegie  Bro&  ft  Co.,  146  Pa. 
612,  23  Atl.  219,  27  Am.  St  Rep.  717,  the  plain- 
tiff was  the  owner  of  a  farm  a  part  of  which 
was  along  a  creek  into  which  defendants  ha- 
bitually dumped  slate  and  slack  depending 
upon  the  current  and  floods  to  carry  it  past 
plaintiff's  land  and  away.  Beginning  about 
twenty-five  years  before  the  commencement 
of  the  suit,  the  dumped  materials  by  degrees 
were  deposited  on  the  land  to  its  material 
Injury.  These  deposits  continued  to  be  made 
within  the  statutory  limitation  period — six 
years  in  that  state.  The  court  held  that 
the  questions  thus  presented  for  Jury  deter- 
mination were:  What  was  the  condition  of 
the  land  of  plaintiff  six  years  before  the  writ 
was  issued?  Was  it  covered  by  the  deposit 
complained  of?  Whether  the  situation  had 
been  made  worse  during  the  six  years,  and 
to  what  extent?  Giving,  as  a  reason  why  the 
measure  of  damages  adopted  by  the  court  be- 
low was  inapplicable,  that  it  allowed  a  con- 
sideration by  the  Jury  of  the  land's  value  in 
its  original  condition,  that  is,  before  the  de- 
posits began  to  form,  the  court  said : 

"The  defendants  had  i>leaded  the  statute  of 
limitatioiis,  and  the  inquiry  was  thereby  limit- 
ed to  six  years.  The  comparison  which  the  te» 
timony   placed   before   the  jury   carried   them 


back  to  a  time  when  the  stream  was  not  pol- 
lutnd,  and  the  slate  and  slack  had  not  been  de- 
posited on  the  plaintiff's  land.  It  brought  to 
their  notice,  not  the  injury  done  in  six  years, 
but  the  changes  made  from  the  beginning  of  op- 
erations on  Brush  creek,  which  was  nearly  or 
quite  a  quarter  of  a  century  before  the  triaL 
While  the  learned  judge  told  the  jury  that  the 
plaintiff  could  not  recover  for  an  injury  sus- 
tained more  than  six  years  before  his  action 
was  begun,  he  permitted  testimony  to  he  given 
which  brought  the  entire  change  in  the  situation 
of  the  plaintiff's  flat  land  to  their  attention, 
and  which  contrasted  its  value  if  in  its  original 
condition  with  its  value  in  ita  present  condi- 
tion." 

This  was  held  to  be  error. 

The  ruling  on  the  point  in  any  case  that 
la  to  the  contrary  of  the  doctrine  thus  an- 
nounced by  the  Pennsylvania  court,  we  think, 
disregards  a  fundamental  principle  in  the  law 
of  torts,  viz.: 

"A  single  tort  can  be  the  foundation  for  bat 
one  claim  for  damages.  •  •  •  AU  damages 
which  can  by  any  possibility  result  from  a 
single  tort  form  an  indivisible  cause  of  action. 
Every  cause  of  action  in  tort  consists  of  twe 
parts,  to  wit,  the  unlawful  act,  and  all  dam> 
ages  that  can  arise  from  it.  For  damages  alone 
no  action  can  be  permitted.  Hence,  if  a  recov- 
ery has  once  been  had  for  the  unlawful  act, 
no  subsequent  suit  can  be  maintained.  There 
must  be  a  fresh  act,  as  well  as  fresh  damages." 
1  Freeman  on  Judgments,  {  2111:  Railroad  ▼. 
Brigman,  95  Tenn.  624,  32  S.  W.  762:  Love 
V.  Railroad,  108  Tenn.  122,  65  S.  W.  475,  55  L. 
B.  A.  471;  Railroad  t.  Matthews,  116  Tenn. 
172,  91  S.  W.  194. 

For  these  reasons,  in  cases  such  as  the  one 
under  review,  the  cause  of  action  Is  not  re- 
ferable to  the  original  obstruction  of  the 
ditch,  but  to  the  subsequent  several  recur- 
rent tortious  acts  of  overflow  which  affected 
injuriously  the  lands  of  the  plaintiff,  as  fresh 
acts  giving  rise  to  fresh  damages. 

Ea(di  trespass  or  fresh  tortious  act  ttma 
producing  injury  constitutes  a  cause  of  ac- 
tion, and  thU  is  susceptible  of  being  barred 
by  the  statute  of  limitations.  When,  for  ex- 
ample, an  overflow  occurs  on  a  date  prior  to 
the  period  of  limitation,  that  wrongful  act 
and  equally  Its  result,  the  damage  done,  are 
barred  when  the  applicable  statute  is  pleaded. 

It  is  illogical,  therefore,  to  treat  sucli 
Items  of  Injury  or  damage  as  projected  for- 
ward into  the  period  of  limitation  as  being 
themselves  factors  contributing  to  further 
injuries,  as  acta  of  wrong,  since  they  are  but 
the  result  of  precedent  acts,  confessedly  bar- 
red. When  a  cause  of  action  is  barred,  it  Is 
barred  in  its  entirety,  not  as  to  only  one  o£ 
the  two  elements  of  which  It  thus  consists. 
The  statute  puts  at  repose  all  that  preceded 
its  period  that  was  actionable. 

The  Court  of  Civil  Appeals  was  in  error 
on  this  point,  and  its  Judgment  will  be  modi- 
fied, and  the  cause  be  heard  on  the  remand 
in  accordance  with  the  ruling  embodied  In 
this  opinion. 
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IiEB  V.  STATE. 
(Supreme  Court  of  Tennessee.    Oct  9,  1915.) 

1.  Cbihinai.    Law    «=»854—Tbiai/— Custody 

OF   JUBT. 

In  a  capital  case,  it  is  improper  and  con- 
stitutes reversible  error  to  permit  the  jury  to 
go  at  large  pending  the  trial,  even  though  accus- 
ed consent;  this  depriving  him  of  his  constitu- 
tional guaranties  of  fair  and  impartial  trial  by 
jury. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {$  2039-2047 ;   Dec.  Dig.  «=» 

2.  Rafb   ^=>40—Evidxiice— Admissibility. 

In  a  prosecution  for  rape,  evidence  of  other 
arts  of  intercourse  between  the  prosecutrix  and 
other  men  is  admissible,  not  onl^  on  the  nues- 
tion  of  the  prosecntriz's  credibility,  bat  on  the 
probability  of  consent 

fEd.  Note.— For  other  cases,  see  Bape,  Cent 
IMg.  K  55-59;    Dec.  Dig.  «=s»40.] 

3.  Rape   €=944— Evidence— Admissibilitt. 

In  a  prosecution  for  rape,  evidence  of  prior 
intercourse  between  prosecutnx  and  accused  is 
admissible  to  raise  an  implication  of  consent. 

[E^d.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  {  63;    Dec.  Dig.  <8=»44.] 

Appeal  from  Circuit  Court,  Blount  Coun- 
ty;   S.  C.  Brown,  Judge. 

Spencer  Lee  was  convicted  of  rape,  and 
he  appeals.     Reversed  and  remanded. 

McTeer  &  Kramer,  of  Maryvllle,  for  ap- 
pellant Assistant  Attorney  General,  for  the 
State. 

FANCHBR,  J.  Spencer  Lee  was  convicted 
of  rape  committed  on  the  person  of  Mary 
Finger,  a  married  woman.  There  are  several 
assignments  of  error.  We  notice  one  Inci- 
dent on  the  trial  which  Is  not  assigned  as 
error,  bat,  inasmuch  as  It  Is  material  to  the 
case,  we  will  look  to  it  without  an  assign- 
ment 

[1]  An  order  In  the  record  showing  the  pro- 
cess of  the  trial  In  the  case  recites  that  aft- 
er the  Jnry  had  been  selected,  Impaneled  and 
sworn,  and  having  heard  a  part  of  the  evi- 
dence, they  were  respited  from  further  hear- 
ing until  the  meeting  of  the  court  the  next 
morning,  and,  by  consent  of  the  Attorney 
General,  the  defendant,  and  bis  counsel  in 
open  court  they  were  allowed  to  go  without 
being  put  in  charge  of  an  officer.  The  record 
shows  that  the  next  morning  the  remaining 
evidence  was  introduced,  and  the  ease  ar- 
gned  by  counsel,  whereupon  the  Jury  received 
thdr  charge,  and  on  the  same  day  returned 
a  verdict  of  guilty. 

In  the  case  of  Bud   Long  v.    State,   132 

Tcnn. ,  179  S.  W.  315,  decided  at  the  pres- 

mt  term,  we  held  that  it  was  improper  and 
constituted  reversible  error  to  permit  the 
Jnry  to  go  at  large  pending  the  trial  of  the 
case,  on  the  ground  that  the  defendant,  un- 
der his  constitutional  guaranties  of  a  fair 
and  impartial  trial  by  a  jury,  is  entitled 
to  bave  the  Jury  removed  from  all  possible 
contamination   and   influence,   and   that  to 


permit  the  jury  to  depart  and  separate,  and 
not  to  keep  Uiem  under  the  charge  of  an 
oflScer,  as  Is  required  by  law.  Is  such  mate- 
rial Innovation  upon  the  rights  of  defendants 
to  have  this  fair  and  Impartial  trial  that  the 
court  will  reverse  the  case  for  this  alone. 
This  was  held,  notwithstanding  the  fact 
that  the  defendant  consented  that  the  Jury 
might  separate.  The  reason  for  this  rul- 
ing is  stated  In  the  opinion  in  that  case, 
which  is  filed  for  publication,  and  will  not  be 
repeated  In  this  opinion. 

This  case  is  also  reversed  for  the  same 
reason,  and  will  be  remanded  to  the  lower 
court  for  a  new  trial. 

[2,  3]  There  Is  an  assignment  of  error  with 
respect  to  the  charge  of  the  trial  judge, 
which  we  deem  It  Is  proper  to  notice.  The 
court  charged  the  jury  as  follows: 

"Further,  gentlemen,  should  you  believe  that 
Mary  Finger  hnd  bad  sexual  intercourse  with 
the  defendant  or  with  other  men  or  boys  before 
the  time  in  question,  the  22d  of  last  July,  yoa 
may  look  to  said  acts  of  lewdness,  if  nhown  in 
the  proof,  only  for  the  purpose  of  shedding  light 
upon  her  credibility  as  a  witness  in  this  case." 

This  instruction  was  not  explained  or  qual- 
ified by  any  other  portion  of  the  charge. 
There  was  considerable  evidence  tending  to 
show  Illicit  acts  with  other  men  and  boys, 
and  also  with  the  defendant  previous  to  the 
act  in  question.  The  weight  of  this  evidence 
should  not  have  been  limited  to  the  effect  up- 
on the  credibility  and  standing  of  the  state's 
witness  Mary  Finger.  Such  proof  is  compe- 
tent as  bearing  directly  upon  the  principal 
question  at  issue,  that  is,  whether  the  inter- 
course was  by  force  or  with  the  consent  of 
the  injured  female,  and  this  for  the  reason 
that  no  Impartial  mind  can  resist  the  con- 
clusion that  a  female  who  had  been  In  the 
recent  habit  of  illicit  Intercourse  with  others 
will  not  be  so  likely  to  resist  as  one  who  la 
spotless  and  pure. 

The  rule  in  many  states  is  In  accordance 
with  the  holding  of  the  trial  judge,  and  such 
Is  the  rule  also  laid  down  by  Greenleaf,  vol. 
3,  i  214,  and  it  Is  said  that  it  was  probably 
derived  from  the  English  eases  of  Rex  v. 
Hodgson,  and  Rex  v.  Asplnwald.  However, 
as  pointed  out  in  Bensttae  v.  State,  2  Lea, 
169,  31  Am.  Rep.  593,  and  Titus  v.  State,. 
7  Baxt.  132.  that  rule  was  not  adhered  to 
In  Tennessee. 

There  is  a  very  interesting  review  of  au- 
thorities on  this  subject  In  the  note  in  14  L. 
R.  A.  (N.  S.)  pp.  714  to  723.  It  appears  that 
there  is  great  diversity  of  opinion,  but  that 
the  greater  number  follow  the  ruling  in  Res 
V.  Hodgson,  supra.  So,  If  the  weight  of  au- 
thority is  to  be  deteiTnined  by  the  number 
of  reported  opinions,  the  greater  weight  must 
be  said  to  be  on  that  side. 

It  appears,  however,  that  a  respectable 
number  of  courts  are  with  our  own  Ten- 
nessee court  In  their  adherence  to  the  contra- 
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ry  reasoning  of  Ur.  Justice  Cowan  in  Pec^Ie 
V.  Abbot,  19  Wend.  (N.  Y.)  192.  Ttiis  learn- 
ed Judge  contended  that,  Inasmuch  as  the 
offense  was  always  done  In  secret  and  com- 
monly proved  by  the  testimony  of  the  pros- 
ecutrix alone,  every  fact  ought  to  be  received 
which  tended  to  prove  the  absence  on  her 
part  of  the  utmost  reluctance  and  resistance 
to  the  connection.  And,  although  the  body  of 
a  harlot  may,  In  law,  no  more  be  ravished 
than  the  person  of  a  chaste  woman,  never- 
theless it  is  true  that  the  former  is  more 
likely  than  the  latter  voluntarily  to  have 
yielded. 

Later  the  New  York  court,  in  Peqple  v. 
Jackson,  3  Park,  Crim.  Rep.  391,  disapprov- 
ed of  the  holding  in  People  v.  Abbot,  on  the 
ground  that  the  weight  of  authority  was 
against  it,  and  that  the  remarks  of  Justice 
Cowan  were  obiter  dicta.  These  views  of 
that  learned  Judge  have  been  emphatically 
approved  in  other  cases.  Our  own  court,  in 
Titus  V.  State,  adopted  his  argument,  and 
said:  "We  deem  this  reasoning  unanswer- 
able on  the  question."  The  Vermont  court, 
in  State  v.  Johnson,  28  Vt  612,  expressly 
approved  the  holding,  as  is  done  in  Brennan 
V.  People,  7  Hun  (N.  Y.)  171 ;  People  v.  Ben- 
son, 6  Cal.  221,  65  Am.  Dec.  506 ;  Watry  v. 
Ferber,  18  Wis.  501,  86  Am.  Dec.  789 ;  Ford 
V.  Jones,  62  Barb.  (N.  Y.)  484. 

In  State  v.  Patterson,  88  Mo.  88,  57  Am. 
Rep.  374,  Sherwood,  J.,  referred  to  Judge 
Cowan's  opinion  as  having  been  criticized, 
but  frequently  followed,  and  that  the  reason- 
ing of  that  case  he  had  not  seen  answered, 
nor  did  he  believe  it  could  be. 

After  all,  where  opinions  are  in  conflict, 
it  is  not  so  much  the  duty  of  a  court  to  fol- 
low the  greater  number  of  decisions  as  It  is 
to  adopt  the  sounder  reasoning.  The  oppo- 
site view  has  been  sustained  by  some  be- 
cause it  had  the  larger  number  of  adherents. 
The  best,  and  in  fact  the  only  valid,  reason 
for  this  adherence  Is  expressed  by  the  Oregon 
court  in  the  case  of  State  v.  Ogden,  39  Or. 
195,  65  ^ac.  449,  as  follows: 

"  •  •  •  While  a  prosecutrix,  as  a  witness 
in  an  action  of  rape  alleged  to  have  been  com- 
mitted upon  her,  is  expected  to  defend  her  gen- 
eral reputation  for  chastity,  she  cannot  antici- 
pate the  charges  of  specific  acts  of  illicit  intei^ 
course  which  may  be  made  by  men  who  perhaps 
have  been  suborned  to  testify.    •    •    •  " 

We  admit  that  this  affords  reason  for  that 
view.  But  does  it  outweigh  the  other  reason 
in  favor  of  such  proof,  that  a  defendant 
charged  with  this  capital  crime  should  have 
the  benefit  of  all  facts  which  may  show  the 
probability  of  consent  on  the  part  of  the 
woman?  If  her  character  is  good,  it  will 
indeed  l>e  hard  to  successfully  lmi)each  it, 
and  as  a  rule  the  effort  will  not  be  made. 
Former  acts  of  this  nature  with  other  men 
might  not  indicate  so  much  a  probability  of 
consent  with  this  man,  but  the  fac^  if  true. 


as  claimed,  that  she  Induced  a  relationship 
that  began  when  he  was  a  boy  and  continued 
on  after  she  was  married  and  up  to  the 
time  of  the  alleged  offense,  would  point  most 
strongly  in  favor  of  her  consent  on  this  oe- 
casion.  The  rejection  of  the  testimony  for 
that  purpose  Is  very  prejudicial. 

Acts  of  sexual  Intercourse  may  always  be 
proven  between  the  prosecutrix  and  the  de- 
fendant upon  a  trial  for  common-law  rape 
prior  to  the  alleged  offense,  for  the  purpose 
of  raising  an  implication  of  consent  This 
has  been  held  quite  generally.  Reg.  v.  Cock- 
roft,  U  Cox  C.  C,  410;  Reg.  v.  Riley,  16 
Cox  C.  C,  191 ;  R«z  ▼.  Martin,  6  Oar  &  P., 
562;  McQuirk  v.  State,  84  Ala.  436,  4  South. 
775,  5  Am.  St  Rep.  381;  Rice  v.  State,  35 
Fla.  236,  17  South.  286,  48  Am.  St  Rep.  245; 
Shlrwin  v.  People,  69  IlL  55;  Bedgood  v. 
States  116  Ind.  275,  17  N.  E.  621 ;  State  T. 
Cook,  66  Iowa,  660,  22  N.  W.  676;  State  ▼. 
Jefferson,  28  N.  C.  305;  State  v.  Reed,  39 
Vt.  417,  94  Am.  Dec.  337. 

It  Is  here  where  the  authorities  divide. 
The  sharp  conflict  in  the  decisions  is  over 
the  competency  of  acts  of  intercourse  be- 
tween the  prosecutrix  and  other  men  than 
the  accused.  There  is  a  greater  reason  for 
its  introduction  where  the  proof  is  of  acts 
between  the  direct  parties,  but  all  acts,  con- 
versations, and  admissions  of  the  woman 
tending  to  show  that  she  is  a  prostitute,  or 
of  easy  virtue,  should  be  admitted  for  the 
twofold  purpose  of  showing  her  cliaracter  as 
affecting  her  testimony,  and  also  to  raise  an 
implication  of  her  consent 

The  effect  of  the  instruction  of  the  trial 
Judge  to  the  Jury  on  this  subject  was  to  re- 
ject, for  the  purpose  of  shedding  light  on 
the  question  of  consent,  not  only  acts  witb 
other  men  and  boys,  but  the  intimate  rela- 
tions testified  to  with  the  defendant 

The  defendant  in  this  case  does  not  deny 
the  act  of  carnal  knowledge,  but  says  that  It 
was  with  her  consent  This  being  the  prin- 
cipal issue  in  the  case,  any  previous  acts 
upon  her  part  testified  to,  if  true,  should  t>e 
considered  by  the  Jury  in  coming  to  a  con- 
clusion as  to  whether  she  consented  or  not. 

The  court  should  liave  charged  the  Jury 
that  the  evidence  in  question  is  proper  and 
should  be  looked  to,  not  only  for  the  purpose 
of  shedding  light  upon  the  credibility  or 
standing  of  Mary  Finger  as  a  witness  in  the 
case,  but  also  as  an  aid  for  the  jury  to  de- 
termine whether  the  intercourse  was  by 
force  or  by  her  consent 

All  the  other  assignments  of  error  with 
respect  to  the  admission  of  testimony  and 
special  requests  to  charge  the  Jury  are  each 
and  aU  overruled.  We  find  no  error  on  the 
part  of  the  trial  Judge  other  than  as  set 
out  in  this  opinion.  We  omit  any  other  com- 
ment upon  the  testimony  in  the  case,  for  the 
reason  that  it  is  to  be  again  tried  upon  tina 
facts. 
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IMBODBN  rt  aL  T.  CITY  OF  BRISTOL 

et  aL 
(Supreme  Court  of  Tennessee.     Oct  2,  1915.) 

1.  McfnctPAi  CORPOic^TioNS  ®=918  —  Issuk 
or  Bonos. 

Where  the  credit  of  a  city  is  to  be  used  for 
a  proper  city  purpose,  bonds  may  be  issued, 
if  dne  authority  is  given  by  the  Legislature, 
without  a  subuiissiun  of  the  matter  to  a  voter 
of  the  people. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Corporations,  Cent  IMg.  {|  191&-192a;  Dec. 
Dig.  .^=9180 

2.  MuiricrpAi.  Gobpobationb  €==>871— Stsext 

IMPBOVEKKNTS — BONDS. 

Const,  art.  2,  §  29,  declares  that  the  credit 
of  DO  county,  city,  or  town  shall  be  given  in  aid 
of  any  person,  association,  or  corporation  ex- 
cept upon  an  electimi  first  held  by  the  qualified 
voters.  Priv.  Acts  1913  (1st  Ex.  Sese.)  c.  18, 
authorized  the  city  of  Bristol  to  improve  streets 
and  issue  bonds  to  pay  for  the  improvement ; 
the  bonds  to  be  the  absolute  and  general  obliga- 
tions of  the  municipality.  The  act  further  pro- 
rided  for  the  payment  of  two-thirds  of  the  cost 
by  abutting  property  owners,  and  they  were 
allowed  fire  years  to  complete  payments.  Held 
tluit,  though  the  abutting  property  owners  re- 
ceived a  peculiar  benefit  and  were  specially  as- 
sessed for  it,  yet,  the  improvement  of  the  streets 
being  for  the  benefit  of  the  city  and  its  inhabit- 
as  ta,  the  issuance  of  bonds  for  pajrment  of  the 
entire  work  -was  not  a  pledge  of  the  city's  credit 
for  the  benefit  of  such  abutting  owners. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  IHg.  I  1817;  Dec.  Dig.  «=» 
87L] 

Appeal  from  Gliancery  Court,  Sullivan 
County;  Hal  H.  Haynes,  Ghanoellor. 

BUI  by  Robert  Imboden  and  others  against 
the  City  of  Bristol  and  others.  From  a  de- 
cree SQStalning  a  demurrer,  complainants  ap- 
peal   Affirmed. 

Harr  &  Burrow,  of  Bristol,  for  appellants. 
0.  J.  St.  John,  of  Bristol,  for  appellees. 

GBSEN,  J.  a%is  bUl  was  filed  by  resi- 
dents and  taxpayers  of  the  dty  of  Bristol 
to  enjoin  tbe  Issuance  of  certain  bonds  about 
to  be  negotiated  by  the  city  in  connection 
with  street  improvement  work.  The  bonds 
were  anthorlzed  by  chapter  18,  Acts  of  the 
Irlrst  Sxtra  Session  of  the  Legislature  of 
1913 — a  front  foot  assessment  act.  The  bill 
challenges  the  constitutionality  of  this  act. 
A  demurrer  was  Interposed  by  the  dty  and 
sustained  by  the  chancellor,  and  from  this 
decree  complainants  have  appealed. 

The  act  in  question  is  not  materially  dif- 
ferent from  other  statutes  of  this  state  pro- 
viding for  special  assessments  for  local  im- 
provements, and,  among  other  things,  it  pro- 
vides that  two-thirds  of  the  cost  of  the 
work  shall  be  Iwme  by  the  abutting  owners 
and  one-third  by  the  city.  It  authorizes  the 
city  to  issue  bonds  to  pay  for  the  part  of  the 
work  charged  to  the  abutting  owners,  and 
provides  tbat  the  dty  shall  be  repaid  by  as- 
sessments levied  on  the  adjacent  property 
to  be  dlscbarged  by  the  property  owners,  at 
their  option,  in  five  annual  payments. 


[1,2]  It  is  said  that  (he  Iasi>mentioned 
provision  of  the  act  violates  section  29,  art 
2,  of  the  Constitution,  as  follows: 

"But  the  credit  of  no  county,  city  or  town 
shall  be  given  or  loaned  to  or  in  aid  of  any 
person,  •  •  •  assodation  or  corporation,  ex- 
cept upon  an  election  to  be  first  hdd  by  the 
qualified  voters  of  such  county,  dty  or  town, 
and  the  assent  of  three-fourths  of  the  votes 
cast  at  said  electicm." 

The  argument  against  the  validity  of  tbe 
statute  Is  founded  on  one  of  the  reasons  giv- 
en in  our  cases  Justifying  special  assess- 
ments. It  Is  said  in  these  cases  that  the 
Justification  for  spedal  assessments  for  lo- 
cal improvements  is  that  property  contigu- 
ous to  such  Improvements  receives  a  pecu- 
liar benefit  not  shared  by  property  elsewhere 
located.  So  the  cost  of  tjie  improvement  may 
be  assessed  in  proportion  to  benefits  confer- 
red, and  Is  not  required  to  be  Imposed  on 
the  whole  body  of  property  or  taxpayers 
equally.  Arnold  v.  Knoxvllle,  115  Tenn.  195, 
90  S.  W.  469,  3  li.  B.  A,  (N.  S.)  837,  5  Ann. 
Gas.  881 ;  State  ex  rel.  v.  Powers,  124  Tenn. 
556,  137  S.  W.  1110. 

Taking  this  statement  of  the  law  as  a 
basis,  it  is  argued  that  such  improvements 
are  for  the  benefit  of  adjacent  property  own- 
ers, tbat  bonds  issued  to  pay  for  such  im- 
provements are  in  aid  of  such  property  own- 
ers, and  therefore  the  issuance  of  such  twnds 
is  a  giving  or  lending  the  dty's  credit  In 
aid  of  such  parties  In  violation  of  the  section 
of  the  Constitution  quoted. 

Ic  should  be  observed  that  chapter  18  of 
the  Acts  of  the  First  £>xtra  Session  of  1913 
provides  that  the  bonds  here  in  controversy 
shall  be  "the  absolute  and  general  obligations 
of  the  municipality." 

It  is  conceded  that  improvement  of  Its 
streets  within  Its  borders  is  a  proper  corpo- 
ration purpose,  and  with  legislative  authori- 
ty any  munldpaUty  may  issue  its  l>ond8  for 
such  a  purpose.  Where  the  credit  of  a  dty 
or  a  county  is  to  be  used  for  a  proper  coun- 
ty or  corporation  purpose,  if  due  authority 
is  given  by  the  Legislature,  bonds  may  be  is- 
sued by  the  dty  or  county  for  such  purposes 
without  a  submission  of  the  matter  to  a 
vote  of  the  people.  Shelby  County  v.  Expo- 
siaon  Co.,  96  Tenn.  663,  36  S.  W.  694,  33  L. 
R.  A.  717 ;  State  ex  reL  v.  Powers,  124  Tenn. 
653,  137  S.  W.  1110,  and  cases  cited. 

Although  the  improvement  of  a  particular 
street  may  confer  a  peculiar  benefit  upon 
the  property  owners  along  that  street — so 
peculiar,  indeed,  as  to  Justify  a  spedal  as- 
sessment upon  them — the  improvement  is 
none  tbe  less  a  public  Improvement.  In  this 
case  the  expenditure  is  to  be  made  on  the 
city's  own  easement,  its  street,  of  which  It 
had,  and  retains,  control,  and  of  which  all 
its  dtlzens  have  the  benefit 

If  a  municipality  could  be  restrained  in 
the  execution  of  a  proper  corporation  pur- 
pose because  some  of  Its  dtlzens  would  de- 
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rive  Bpedfll  adTantage  therefrom,  many  of 
its  enteipriaea  would  fall.  Parks,  schools, 
bridges,  an4  numerons  other  public  works 
benefit  chiefly  the  Immediate  section  in 
which  they  are  located.  It  cannot  be  said 
that  a  municipal  improvement  falls  short  of 
a  coiporate  purpose  because  all  its  benefits 
are  not,  in  fact,  enjoyed  by  all  the  dtlzena 
In  the  same  degree. 

The  improvement  of  a  city's  streets  Is  an 
Improvemoit  of  a  public  nature,  an  improve- 
ment of  the  city's  own  property,  the  enjoy- 
ment of  which  is  not  confined  to  adjacent 
property  owners.  l%at  adjacent  owners  de- 
rive spe<dal  advantage  therefrom  snfllclent 
to  Justify  the  levy  of  a  special  assessment 
upon  them  does  not  alter  the  case.  The 
work  is  still  of  a  public  character,  and  ex- 
penditures for  the  same  are  expenditures 
for  a  corporation  purpose. 

To  deny  the  public  character  or  the  corpo- 
rate purpose  of  work  accomplished  by  local 
assessments  would  be  to  deny  the  power  of 
a  municipality  to  execute  such  an  undertak- 
ing at  all.  Unless  such  work  were  for  the 
public  benefit  or  for  a  corporation  purpose, 
citizens  could  not  be  required  to  submit  to 
assessments  on  account  thereof.  The  proih 
erty  of  adjacent  owners  could  not  be  so 
burdened  against  their  will,  however  much 
it  might  be  improved  or  enhanced  in  value. 

So  we  must  conclude  that  the  prosecution 
of  this  improvement  work  on  Its  streets  by 
the  dty  of  Bristol  is  for  the  benefit  of  the 
public,  and  that  the  use  of  the  credit  of  the 
dty  for  sudi  work  is  for  a  legitimate  cor- 
poration purpose,  notwithstanding  the  fact 
that  some  property  owners  will  be  specially 
benefited. 

The  case  of  Colbum  v.  Railroad,  91  Tenn. 
43,  28  S.  W.  298,  in  no  sense  conflicts  with 
the  views  herein  expressed.  In  that  case 
the  county  undertook  to  use  its  credit,  as 
the  court  pointed  out,  for  the  purpose  of  be- 
coming a  stockholder  and  Joint  owner  with 
the  railroad  company  in  proposed  improve- 
ments. .  In  this  case  the  city  of  Bristol  pro- 
poses to  use  its  credit  for  the  Improvement 
of  its  own  streets,  of  which  it  has  exduslve 
control. 

The  chancellor  correctly  sustained  the 
dty's  demurrer,  and  his  decree  will  be  af- 
flrmed,  with  costs. 


RIDENOUB  et  aL  V.  WOODWARDi 

{Supreme  Court  of  Tennessee.     Oct.  9,  1916.) 

1.  Bailment  <S=>12  —  Accouuodaxion  Bail- 
ments—Deqeee  or  Care. 
A  bnilee  for  the  accommodation  of  the  bail- 
or is  answerable  only  for  his  gross  negligence 
or  bad  faith,  the  degree  of  care  being  measured, 
however,  with  reference  to  the  nature  of  the 
aitide  balled. 

[Ed.    Note.— For  other   cases,   see   Bailment, 
Cent.  Dig.  §$  37-41;   Dec  Dig.  «=>12.] 


2.  Bailment   «=s>12— AoooiacoDAXioif   Bah.- 

ME?n>— TilABIUTT   OF   BAILEK. 

PlaintiEfs  delivered  money  and  diecks  to 
defendant  salesman  to  carry  to  another  town 
and  deposit  to  their  credit.  Bein^  warned  bx 
the  lx>okkeeper  of  the  house  for  which  the  Bails- 
man traveled  as  to  danger  of  carrying  the 
money  to  his  house,  he  made  it  his  custom  to 
deposit  the  funds  in  an  iron  safe  of  a  drug 
company,  because  he  arrived  at  the  place  of 
deposit  after  banking  hours.  A  deposit  against 
which  the  merchants  notified  him  they  had 
drawn  was  placed  in  the  drug  company's  iron 
safe,  and,  when  the  salesman  who  had  been  oth- 
erwise engaged  called  for  it  two  days  later,  it 
had  disappeared.  Meld .  that,  as  every  parting 
with  an  artide  bailed  will  not  work  a  conver- 
sion, the  salesman  was  not  guilty  of  convert- 
ing the  fund,  though  he  did  not  deposit  it  the 
earliest  possible  moment. 

[Ed.  Note.— For  other  cases,  see  Bailment^ 
Cent.  Dig.  §1  37-11;  Dec.  Dig.  «s>12.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  W.  S.  Rldenour  and  C.  a  Ride- 
nour,  copartners,  against  William  Woodward. 
On  appeal  to  the  Court  of  Civil  Appeals, 
Judgment  was  rendered  for  plaintiffs,  and 
defendant  brings  certiorari.  Decree  of  Court 
of  Civil  Appeals  reversed,  and  cause  dis- 
missed. 

Owens  &  Taylor,  of  1a  FoIIette,  for  plain- 
tiffs. C.  A.  Templeton  and  John  Jennlng.- 
both  of  Jellico,  for  defendant. 

WILLIAMS,  J.  W.  S.  Rldenour  and  C,  0. 
Rldenour,  a  firm  doing  a  mercantile  busi- 
ness, brought  this  suit  to  recover  |400  and 
interest,  alleged  to  be  due  them  because  of 
the  failure  of  Woodward,  as  bailee,  to  deposit 
in  the  First  National  Bank,  of  Jellico,  checks 
and  money  intrusted  to  him  for  deposit  to 
their  credit 

Woodward  was  a  traveling  salesman  In 
the  employ  of  Hackney  &  Co.,  a  wholesale 
grocery  establishment  doing  business  in  Jel- 
lico, and  on  his  trips  through  the  trade  ter- 
ritory he  was  accustomed  to  call  on  and 
make  sales  to  the  complainant  firm,  the  store 
of  which  was  located  at  a  small  railway 
station  about  16  miles  out  from  Jellico, 
which  store  was  in  charge  of  C.  C.  Rldenour. 

Rldenour  had  from  time  to  time,  tot  a 
period  of  nine  months  preceding  the  indd^it 
that  occasioned  this  litigation,  sent  money 
and  checks  by  Woodward  to  Jellico  to  be  de- 
posited to  the  firm's  credit  in  bank.  Wood- 
ward made  his  trips  from  Jellico  to  the 
complainants'  store  by  the  railroad.  The 
train's  schedule  for  the  return  trip  called 
for  arrival  at  Jellico  at  7 :20  at  night,  which 
was  after  banking  hours.  At  the  first  Wood- 
ward began  taking  the  money  of  complainant 
so  Intrusted  to  him  to  his  home  in  the  sub- 
urbs of  Jelllcos  about  one-fourth  mUe  be- 
yond the  dty  limits  and  about  one-half  mile 
beyond  the  district  where  the  streets  were 
lighted;  and  the  next  day  take  the  same  to 
the  bank  for  deposit  or  carry  it  to  the  ea- 
tabllshment  of  Hackney  &  Co.,  his  employers, 
and  Intrust  it  to  the  bookkeeper  to  be  de- 
posited in  bank.     Woodward  was  cautioned 
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by  thlfi  bookkeeper  tliat  there  was  danger 
of  loss  attending  tills  method,  and  a  change 
was  made;  Woodward  taking  the  funds  to 
gome  downtown  store  and  depositing  the 
same  in  an  Iron  safe  commonly  used  for 
the  keeping  of  valuables.  Several  times  he 
had  used  the  safe  of  the  Smith  Drug  Corn- 
pan;  for  that  purpose,  and  several  times  oth- 
er safes.  He  testifies,  without  contradiction, 
that  he  had  not  uniformly  delivered  the 
money  from  the  safe  to  the  bank  on  the  day 
next  socceedlng  such  lodgment,  but  that  at 
times  he  delayed  doing  so  for  a  day  or  two. 

On  the  afternoon  of  July  22,  1912,  which 
was  Monday,  C.  C.  Ridenour  banded  to 
Woodward  for  deposit  the  $400  in  question, 
which  was  placed  that  night  in  the  safe 
of  Smith  &  Co.  His  business  called  him 
from  JeUlco  on  Tuesday  morning  before 
banking  hours.  He  returned  in  due  course 
of  the  business  of  his  employers  on  Tuesday 
night  after  banking  hours.  On  Wednesday 
morning  he  again  went  to  the  store  of  Smith 
&  Co.  without  making  Inqnlry  as  to  the  mon- 
ey, thence  out  of  town  on  an  early  train 
for  a  short  business  trip,  but  returned  to  the 
dty  at  10:45,  after  the  bank  was  opened, 
called  at  the  drug  store,  and  asked  for  the 
money  that  he  had  1^  there  on  Monday 
night,  when  on  search  of  the  safe  It  was  dis- 
covered  that  the  funds  had  disappeared.  The 
testimony  does  not  disclose  what  became  of 
it,  thongb  It  is  found  by  both  of  the  lower 
courts  that  it  was  not  purloined  by  Wood- 
ward. 

C.  C.  Rldenonr  informed  Woodward  at  the 
time  the  funds  were  intrusted  to  him  that 
be  had  drawn  or  was  drawing  checks  on 
the  bank  against  the  same.  Other  facts  are 
set  oat  in  the  discussion  which  follows. 

Tbe  Court  of  Civil  Appeals  held  that 
Woodward  was  liable  to  respond  as  for  a 
conversion  of  the  funds  so  lost  We  have 
granted  the  writ  of  certiorari  in  order  to  a 
review  of  that  decree. 

[1]  The  rule  is  that  a  bailee  for  the  ac- 
commodation of  the  bailor  is  only  answer- 
able for  his  gross  negligence  or  bad  faith, 
the  care  to  be  taken  by  him  to  be  measured, 
however,  with  reference  to  the  nature  of  the 
thing  placed  in  his  keeping.  Whltemore  v. 
Haroldson,  2  Lea  (70  Tenn.)  312 ;  Hotel  Co. 
V.  Holohan,  112  Tenn.  214,  79  S.  W.  113,  105 
Am.  St  Rep.  930,  2  Ann.  Cas.  345 ;  Marshall 
V.  Railroad  &  Light  Co.,  118  Tenn.  254,  101 
S.  W.  419,  9  L.  R.  A.  (N.  S.)  1246,  12  Ann. 
Cas.  675. 

The  Court  of  Appeals  was  of  opinion  that 
fte  holding  in  the  case  of  Colyar  v.  Taylor,  1 
Cold.  (41  Tenn.)  372,  controls  this  case.  In 
that  case  Taylor  had  received  from  a  bank 
to  Nashville  money  for  Colyar  to  be  deliver- 
ed gratuitously  at  Winchester.  After  re- 
ceiving the  money,  he  took  It  to  the  public 
fair  grounds  In  the  vicinity  of  Nashville, 
wbere  he  met  one  Estill,  who  was  prevailed 
npon  to  take  charge  of  and  make  the  de- 
livery of  tbe  money.    Tbe  money  was  count- 


ed out  In  public  view,  wlfbln  a  few  steps 
of  tbe  promiscuous  crowd,  before  it  was 
passed  to  Estill.  Shortly  after  Estill  got 
upon  the  train,  not  far  distant  from  the  fair 
gronnds,  and  soon  after  taking  his  seat  dis- 
covered that  his  pocket  had  been  picked. 
The  ruling  was  that  such  parting  of  pos- 
session to  Estill  was  a  conversion  since  it 
was  unauthorized,  and  also  that  there  was 
gross  negligence  shown  by  tbe  circumstances. 

Accordingly,  the  Court  of  Civil  Appeals 
held  'that  the  placing  of  the  intrusted  funds 
in  an  Iron  safe  of  another  person  was  with- 
out authority  and  constituted  a  converslcm 
by  Woodward. 

[2]  It  may  be  truly  said  that  the  earlier 
decisions  go  along  rigid  lines  and  show  but 
slight,  if  any,  disposition  of  the  courts  to 
indulge  in  inferences  In  favor  of  the  bailee. 

Clearly,  it  is  not  every  parting  with  the 
possession  by  the  bailee  of  the  thing  bailed 
that  will  work  a  conversion ;  there  may  be 
a  parting  that  is  qualified  and  temporary, 
evincing  no  intention  on  the  part  of  tbe 
bailee  to  exercise  a  dominion  over  the  same 
inconsistent  with  the  right  of  the  owner, 
but  consistent  with  a  further  or  continued 
control  as  to  the  delivery  designated  to  be 
made  by  the  bailee.  Spooner  v.  Manchester, 
133  Mass.  270,  43  Am.  Rep.  514;  Fouldes 
V.  WUloughby,  8  M.  &  W.  540. 

In  Jenkins  v.  Bacon,  111  Mass.  873,  15 
Am.  Rep.  33,  where  the  conclusion  was  a 
hard  ruling  of  liability  on  the  part  of  the 
defendant  bailee  charged  with  a  conversion, 
it  was  yet  conceded  that : 

If  "f<w  •  •  •  auflScieDt  reason  it  should 
become  inconvenient  or  unsafe  that  he  should 
retain  the  manual  possession  of  the  boud,  he 
would  undoubtedly  be  at  liberty  to  deposit  it 
in  any  other  place  or  mode,  in  which  he 
•  •  *  mlKht  deposit  his  own  property  o£  the 
like  description.  But.  as  between  the  original 
depositor  and  himself,  he  would  continue  to 
be  the  lawful  and  responsible  eustodian,  and 
bound  to  practice  that  degree  of  care  which  the 
law  requires  of  gratuitous  bailees." 

The  Ourt  of  Civil  Appeals  erred  In  not 
taking  note  of  and  following  the  trend  of  the 
modem  authorities,  which  is  to  break  away 
from  the  stern  rules  which  many  of  the 
courts  of  England  and  of  this  country  were 
at  one  time  disposed  to  apply  to  acts  of  a 
bailee  claimed  to  be  a  deviation,  and  there- 
fore to  effect  a  conversion. 

Mr.  Freeman  in  bis  annotations  of  the 
case  of  De  ToUenere  v.  Fuller,  1  Mill,  Const. 
(S.  a)  117,  at  12  Am.  Dec  616,  621,  after 
citing  with  approval  our  case  of  McNeill  v. 
Brooks,  9  Tenn.  (1  Yerg.)  73,  said: 

"It  is  certainly  a  hard  rale  to  hold  that 
slisht  acts  of  misuser,  by  a  bailee,  of  the  thing 
bailed,  are  to  be  regarded  as  evidence  of  a  per- 
manent appropriation  of  the  property  to  his 
own  use.  Perhaps  a  more  reasonable  doctrine 
is  that  of  a  majority  of  tbe  court  in  Harvey 
V.  Kpps,  12  Grat.  (Va.)  153,  etc." 

Schouler,  in  his  work  on  Bailments,  re- 
marks on  this  point  that: 

"The  leaven  of  common  sense,  which  keeps 
our  law  in  constant  ferment,  is  here  at  work. 
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recalling  the  injtistice  of  Tisiting  blameworthy 
and  blameless  deviation  with  the  same  penal- 
ties of  absolute  or  insurance  accountability." 

The  same  writer,  contending  for  a  reason- 
able construction  of  the  contract  or  under- 
taking of  bailment,  said  that  the  same  ought 
not  to  be  too  Uterally  ccHistrued  against  a 
bailee  who  may  bare  found  himself  obliged 
to  act  while  away  from  the  bailor,  and  forced 
to  act  on  bis  own  Judgment;  and  that  "the 
good  sense  of  the  contract  should  Interpret 
favorably,  where  restrictive  use  was  not 
clearly  specified."  Schouler,  Bailments,  §§ 
140,  141;  Weller  ▼.  Gamp,  189  Ala.  273,  52 
South.  929,  28  L.  R.  A.  (N.  S.)   1106. 

Particularly  should  this  be  true  in  cases  of 
bailments  for  the  accommodation  of  the  bail- 
or. The  law  should  not  be  so  technical  and 
penalizing  on  the  question  of  diversion  or  de- 
viation as  to  discourage  and  check  the  doing 
of  acts  of  accommodation  by  one  person  for 
another  In  the  spirit  of  neighborly  kind- 
ness. 

In  a  case  Involving  a  claim  of  wrongful 
delivery  to  another  person  by  a  mandatary 
that  amounted  to  a  conversion  (Christian  v. 
First  Nat  Bank,  155  Fed.  705,  84  O.  C.  A. 
63),  it  was  said  by  Van  Devanter,  dr.  J.: 

"As  is  said  by  Schouler,  in  his  work  on  Bail- 
ments (3d  M.  M  58,  63),  'the  courts  are  indis- 
posed to  extend  by  inference,  the  perils  of  an 
unprofitable  trust,'  and  'every  bailee  without 
reward  ou^ht  to  be  given  the  least  trouble  con- 
sistent with  his  actual  undertaking.'  This  is 
in  keeping  with  the  rule  that,  when  a  contract 
is  fairly  open  to  two  constructions.  It  is  legit- 
imate to  adopt  the  one  which  equity  would 
favor." 

This  modem  tendency  was  exemplified  in 
tbe  holding  of  this  court  In  the  case  of  Gi- 
calla  T.  Rossi,  10  Heisk.  (57  Tenn.)  67.  In 
that  case  money  was  tbe  subject-matter  of 
bailment  for  accommodation,  the  contract 
of  which  was  evidenced  by  a  written  and 
signed  memorandum  as  follows: 

"Received  from  Giovanni  Rossi  the  sum  of 
five  hundred  and  fifty  dollars  for  safe  keeps  un- 
til he  caU  for  it." 

The  bailee,  Clcalla,  Instead  of  keeping  tbe 
money  in  bis  Immediate  possession,  depos- 
ited It  In  bis  own  name  in  a  bank  in  the 
cit7  of  Memphis  that  be  considered  safe  but 
which  later  failed.  Tbe  court,  on  the  ques- 
tion of  a  conversion  on  the  part  of  tbe  bailee 
by  reason  of  bis  making  sucb  a  deposit, 
said: 

"The  materia]  point  of  controversy,  and  the 
one  on  which  the  case  should  turn,  is  whether 
or  not  the  defendant  in  depositing  the  money 
in  bank  in  his  own  name  acted  in  accordance 
with  tbe  consent  of  the  plaintiff,  either  expressly 
given  or  fairly  to  be  implied  from  the  circum- 
stances and  conversation  bad  at  the  time." 


Applying  these  prlnc^Ies  to  Ota  facts  of 
the  pending  case:  We  think  It  manifest  that) 
Woodward  acted  with  a  fairly  commensurate 
discretion  when  he  placed  tbe  money  and 
checks  of  the  bailors  In  the  Iron  safe  for 
safe-keeping,  and  that  by  fair  Inference  from 
all  of  the  circumstances  that  action  was  in 
the  Interest  of  the  bailors  and  consented  to 
by  them.  They,  themselves,  in  similar  cir- 
cumstances, had  made  like  deposits  in  safes 
in  Jellico  overnight,  which  fact  was  known 
to  Woodward  at  the  time  of  tbe  lodgment 
here  in  question.  Klrtland  v.  Montgomery,  1 
Swan  (31  Tenn.)  452,  468. 

The  Court  of  Civil  Appeals  was  of  the  opin- 
ion that  there  was  no  excuse  for  Woodward 
not  having  tbe  bookkeeper  of  Hackney  &  Co. 
get  the  money  on  Tuesday  morning  and  de- 
liver It  to  tbe  bank.  But  this  quarrels  with 
the  very  ground  of  liability  of  the  bailee  as- 
sumed by  that  court — that  the  mere,  act  of 
parting  with  possession  without  autborlty 
to  a  third  person  for  a  consummation  of  tbe 
delivery  would  constitute  a  conversion. 
Moreover,  Woodward  explains  that  tbe  book- 
keei)er  was  more  than  ordinarily  busy  wltb 
his  own  duties.  It  being  near  tbe  close  of  tbe 
month  when  he  was  engrossed  with  bis  work 
as  accountant 

Much  stress  Is  laid  upon  the  fact  that  tbe 
funds  were  allowed  to  remain  in  tbe  safe 
until  up  into  the  second  day,  especially  In 
view  of  tbe  fact  that  Rldenour  had  informed 
Woodward  that  be  was  drawing  checks  up- 
on tbe  deposit  thus  to  be  built  up.  If  tbe 
fund  was  not  one  converted  by  tbe  act  of  tbe 
placing  of  it  in  tbe  safe  of  another,  this 
later  circumstance  would  seem  to  be  one  only- 
to  be  looked  to  In  ascertaining  the  degree 
of  care  taken  by  tbe  bailee.  Did  he  hold 
tbe  funds  so  long  as  to  reach  to  gross  neg-. 
llgence  on  bis  part? 

It  seems  to  us  that  In  fairness  the  bailors 
must  be  deemed  to  have  Imown  that  Wood- 
ward's first  dxity,  on  the  day  succeeding  the 
deposit  In  the  safe,  was  to  his  own  employers, 
and  that  his  service  for  their  accommodation 
must  have  been  accepted  with  the  tacit  un-> 
derstanding  that  Woodward's  time  was  not 
his  own.  Was  It  reasonable  for  them  to  de- 
mand or  expect  that  Woodward  should  give 
over  carrying  out  bis  employers'  schedule, 
mapped  out  for  him  for  Tuesday,  in  order 
that  the  deposit  should  reach  tbe  bank  be> 
fore  Wednesday?  We  think  not  Clear  It 
is  that  a  case  of  gross  negligence  Is  not 
made  out 

The  decree  of  the  Court  of  Civil  Appeals 
Is  reversed;  decree  here  dismissing  tbe  bill 
of  complaint  at  complainants'  cost 
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LTJNSFORD  ▼.  JOHNSTON  et  al. 
(Sapreme  Court  of  Tennessee.     Oct.  9,  1916.) 

PHSONS   «=»10— LlABrLITY    OF    StTPKBINTBND- 
ENT— TOBTB    OF   ASSiaTANT. 

The  superintendent  of  8  county  workhouse, 
under  Priv.  Acts  1913,  c.  264,  creating  the  of- 
fice of  road  commissioners,  and  providing  that 
one  of  them  should  be  superintendent  of  the 
workhouse  and  employ  its  guards  with  the  ap- 
proval of  his  associates,  was  acting  in  an  oni- 
cial  or  governmental  capacity  in  employing  a 
guard,  and,  where  he  was  not  present  when  the 
goard,  whom  he  had  told  not  to  shoot  any  pris- 
oner, shot  and  wounded  a  prisoner,  attempting 
to  escape,  he  was  not  liable  in  damages. 

[Ed.  Note.— For  other  cases,  see  Prisons,  Cent 
Dig.  I  12;  Dec.  Dig.  «=9lO.] 

Certiorari  to  Court  of  CXvll  Appeals. 

Suit  by  James  A.  Lunsford,  as  next  friend 
of  M.  El.  LuDsford,  a  minor,  against  Andy 
Johnston,  Sam  Hall,  and  others.  From  a 
Judgment  of  the  Court  of  Civil  Appeals,  af- 
firming e  judgment  against  defendant  Hall, 
and  dismissing  as  to  defendant  Johnston  and 
his  surety,  plaintiff  brings  certiorari.  Af- 
firmed. 

Charles  M.  Roberts  and  W.  B.  Ford,  both 
of  KnoxvlUe,  for  plaintiff.  Maynard  &  Lee 
and  Johnson  &  Cox,  all  of  KnoxvlUe,  for  de- 
fendants Andy  Johnston  and  others. 

FANGHBR,  J.  This  suit  was  brought  by 
James  A,  Lunsford,  as  next  friend  for  M.  B. 
Lonsford,  a  minor,  against  Andy  Johnston, 
superintendent  of  the  workhouse  tor  Ejiox 
county,  Tenn.,  Sam  Hall,  a  guard,  and  oth- 
eis,  to  recover  damages  for  personal  Injuries 
Inflicted  upon  M.  E.  Lunsford,  a  prisoner  at 
the  workhouse,  caused  by  the  said  Sam  Hall 
shooting  him  while  attempting  to  make  his 
escape.  Judgment  was  rendered  against  Sam 
Hall,  but  the  suit  was  dismissed  as  to  Andy 
Johnston  and  the  surety  company  on  bis 
bond.  The  case  vras  determined  by  the  Court 
of  OtU  Appeals  upon  an  appeal  to  that  court, 
where  the  judgment  of  the  lower  court  was 
affirmed. 

The  case  Is  before  this  court  upon  certi- 
orari. The  only  error  assigned  is.  In  sub- 
stance, that  there  is  no  evidence  to  support 
the  Jndgm^it  of  the  court. 

The  position  of  the  plaintiff  is  that  Andy 
Johnston,  as  superintendent  of  the  work- 
house, was  not  performing  a  governmental 
duty  In  the  employment  of  Sam  Hall  as  a 
guard,  and  that  the  relation  of  master  and 
servant  existed  between  them,  and  that  there- 
fore Johnston  and  his  official  bondsmen  are 
liable  in  damages  to  M.  B.  Lunsford,  because 
the  law  knows  only  the  superior  officer  in 
such  casea 

The  vroot  shows  that  M.  B.  Lunsford  was 
serving  a  workhouse  sentence  for  a  misde- 
meanor, and  that  he  was  shot  by  one  Sam 
HaU,  a  guard  at  the  Knox  county  workhouse, 
on  June  19,  1914,  while  attempting  to  make 
his  escape.    Andy  Johnston  was  superintend- 


ent of  the  workhouse^  and  also  a  member  of 
the  Knox  county  road  ccHnmlsslon.  These 
road  commissioners  consisted  of  three  mem- 
bers, Andy  Johnston  being  superintendent,  as 
stated.  The  act  of  the  Legislature  creating 
the  office  of  these  commissioners,  being  chap- 
ter 264,  Private  Acta  of  1913,  provided  that 
one  of  the  commissioners  should  be  known 
as  the  superintendent  of  the  county  work- 
house, and  that  the  guards  for  such  work- 
house should  be  employed  by  said  superin- 
tendent, with  the  advice  and  approval  of  his 
associates. 

The  proof  shows  that  Johnston  was  not 
present  when  the  shooting  was  done,  and 
that  he  knew  nothing  about  It  until  after- 
ward. 

The  defendant  Sam  Hall  was  employed  by 
the  road  commission,  or  rather  by  the  de- 
fendant Andy  Johnston,  with  the  advice  and 
approval  of  his  associates,  pursuant  to  said 
act.  These  guards  are  paid  for  their  services 
by  the  county,  and  are  subject  to  the  orders 
of  the  superintendent  of  the  workhouse. 
Hall,  therefore,  was  not  a  servant  of  the  de- 
fendant Johnston  at  the  time  he  did  the 
shooting.  Johnston  was  not  acting  in  his  In- 
dividual capacity  in  selecting  Hall  as  a 
guard,  but  in  an  official  capacity  and  as  an 
agent  of  the  county  in  obedience  to  his  statu- 
tory duty,  and  he  was  therefore  performing 
a  governmental  duty.  A  public  officer  is  not 
responsible  for  the  wrongful  act  of  a  subor- 
dinate appointed  by  him  under  proper  legal 
authority,  unless  he  directed  such  wrongful 
act  to  be  done,  or  is  guilty  of  negligence  in 
respect  of  same,  which  directly  and  proxi- 
mately contributed  to  the  injury.  Sherman 
&  Kedfleia  on  Neg.  (6th  Ed.)  vol.  2,  J  319 ;  Ca- 
sey V.  Scott,  82  Ark.  362,  101  S.  W.  1152,  118 
Am.  St  Rep.  80, 12  Ann.  Cas.  184 ;  Robertson 
V.  Slchel,  127  U.  S.  607,  8  Sup.  Ct  1286,  32  L. 
Bd.  203 ;  MoKanna  v.  KimbaU  etal.,  145  Mass. 
656,  14  N.  B.  789;  Sawyer  v.  Corse,  17  Grat 
(Va.)  230,  94  Am.  Dec.  445;  Walsh  v.  Trus- 
tees N.  I.  &  Brooklyn  Bridge,  96  N.  X.  427; 
Bowden  v.  Derby,  97  Me.  636,  65  AtL  417,  63 
L.  R.  A.  223,  94  Am.  St  Rep.  616. 

Many  other  cases  and  authorities  might  be 
dted. 

We  think  dearly  under  the  well-recogidzed 
authorities  on  the  subject  that  a  public  of- 
ficer is  not  liable  for  the  acts  or  omissions 
of  his  subordinates  employed  by  him  or  work- 
ing under  his  direction,  unless  they  are  act- 
ing in  his  private  service,  but  these  subordi- 
nates themselves  are  considered  as  servants 
of  the  government  We  do  not  mean  to  hold 
that  there  would  be  no  personal  liability  in 
cases  of  negligence  or  want  of  reasonable 
care  in  the  selection  of  subordinates,  but 
that  question  does  not  arise,  inasmuch  as  no 
facts  are  shown  proving  a  dereliction  upon 
the  part  of  Johnston  in  this  respect  The 
defendant  Hall  was  acting  without  any  au- 
thority to  do  this  act,  but  on  the  contraiy  in 
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Tiolatlou  of  Inatnictlons.  He  Iiad  beea.  in- 
structed by  his  superlora  not  to  shoot  any 
prisoner. 

The  rule  npon  which  sheriffs  are  held  to 
be  liable  for  the  acts  of  their  deputies  Is 
based  upon  the  fact  that  the  deputy  is  acting 
in  a  personal  capacity  as  the  agent  of  bis 
principal,  and  the  act  of  the  deputy  is  the  act 
of  the  princlpaL  In  such  case  it  Is  more 
nearly  a  personal  employment  by  the  sheriff 
than  the  selection  of  a  public  official.  The 
relation  of  principal  and  agent  can,  in  no 
sense,  be  found  in  the  present  case. 

Affirmed. 


OAUGHRON  et  al.  t.  STINESPRINO 
et  ux. 

(Supreme  Court  of  Tennessee.     Oct  13,  1915.) 

1.  Vendob  and  Pubchaseb  i@s>350— Actions 

FOB    DEriClENCT— EVIDE.NCE. 

Evidence  held  to  show  that  complainants 
purchased  a  farm  by  the  acre  and  not  in  gross, 
and  80  could  recover  for  deficiency  in  acreage. 

LEd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  1043-1046;  Dec.  Dig. 
iS=350.] 

2.  DBOKEBS   lS=»&t— LlABILITT    OP   Pbincipai, 

FOB  Bbokeb's  Statements. 

A  landowner  who  makes  a  sale  through  a 
duly  authorized  broker  is  bound  by  the  broker's 
statements  as  to  the  quantity  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  138;    Dec.  Dig.  <8=»94.] 

8.  Vendob  and  Pubchaseb  ®=>331  —  Defi- 

ciENCT — Liability  for. 

Though  purchasers  of  land  visited  the 
property  itself  and  looked  over  the  bonndaries, 
the  fact  that  they  did  not  discover  a  deficiency 
of  57  acres  will  not  excuse  the  vendors,  as  the 
purchaser  could  hardly  be  expected  to  discover 
a  shortage  in  a  tract  of  600  acres. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  909-9S0;  Dec.  Dig. 
<8=»334.] 

4.  Vendor  and  Purchaser  4=>334  —  Defi- 
ciencies— Recoveet. 

Where  a  sale  is  in  gross,  no  compensation 
will  be  granted  for  a  deficiency,  unless  the  de- 
ficiency is  so  great  as  to  justify  a  conclusion 
of  fraud  or  mistake  equivalent  to  fraud,  but  if 
the  sale  is  by  the  acre,  the  purchaser  may  re- 
cover for  a  deficiency  at  the  agreed  price  per 
acre. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  J{  959-980;  Dec.  Dig. 
<8=»334.] 

K.  Vendor  and  Purchaser  <3=>334  —  Defi- 
ciencv — Statements  in  Deed. 

To  recover  for  misrepresentation  as  to  the 

Suantity  of  land  con'\'eyed,  it  is  not  necessary 
liat  the  acreage  be  stated  in  a  deed,  but  this 
may  be  shown  by  extrinsic  evidence. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  959-980;  Dec.  Dig. 
«=>334.] 

6.  Evidence  <S=>4]9— Parol  Bvidencb— Con- 
tract of  Sale— Deficiency— Recovery. 
In  a  suit  to  recover  for  a  deficiency  in  a 
parcel  of  land,  the  price  per  acre  may  be  shown 
by  parol,  though  not  stated  in  the  deed,  the 
real  contract  between  the  parties  governing. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i§  1912-1928;    Dec  Dig.  «=>419.] 


7.  Vendor  and  Pubobasbb  ^=oB41  —  Dkti- 
ciENCY— Actions— BviDENOB. 

In  a  suit  to  recover  for  a  deficiency  in  a 
parcel  of  land,  parol  evidence,  showing  the 
terms  of  the  contract  as  to  the  price  and  num- 
ber of  acres,  must  be  clear  and  certain;  those 
matters  not  being  stated  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  1008-1017 ;  Dec.  Dig. 
<8=9341.] 

8.  Constitution  Al   Law    ®=»83— Imprison- 
ment FOB  Debt— Whit  of  Ne  Exeat. 

There  was  a  deficiency  in  a  p.ircel  of  land, 
which  was  sold  by  the  acre.  The  vendor  re- 
moved from  the  state  and  returned  to  collect 
notes  for  the  purchase  price.  These  were  on 
his  person.  Shannon's  Code,  §  6246,  authorizes 
the  issuance  of  a  writ  of  ne  exeat  heli,  that 
in  such  case,  as  the  vendor  might  remove  and 
negotiate  the  notes,  thus  depriving  the  purchas- 
er of  his  remedies,  the  writ  of  ne  exeat  would 
issue;  the  issuance  in'  such  case  not  being 
equivalent  to  an  imprisonment  for  debt  prohib- 
ited by  Const  art  1,  |  18. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig,  {{  150-151%;  Dec.  Dig. 
«=983.] 

9.  Ne  Exeat  «s»3  —  Ibscanob  of  Writ  — 

RiOHT  TO. 

The  writ  of  ne  exeat  will  not  issue  for 
demands  uncertain  or  contingent,  and  either  the 
demand  or  its  enforcement  must  be  of  an  equi- 
table nature. 

[Ed.  Note. — For  other  cases,  see  Ne  Exeat, 
Cent  Dig.  g{  3-8;    Dec.  Dig.  «=>3.] 

10.  Nb  Exeat  ®=»6— Writ— Pleadino. 

A  bill,  praying  the  issuance  of  a  writ  of  ne 
exeat,  must  by  positive  allegations  or  by  facts 
showing  the  intention,  set  forth  defendants'  in- 
tended departure  from  the  state  and  the  proba- 
bility of  loss  of  rights, 

[Ed.  Note.— For  other  cases,  see  Ne  Exeat, 
Cent  Dig.  \  8;   Dec.  Dig.  «3>6.] 

Appeal  from  Chancery  Court,  McMinn 
County;   V.  C.  Allen,  Chancellor. 

Suit  by  William  Caughron  and  others 
against  J.  B.  Stinespring  and  wife.  From  a 
decree  for  defendants,  complainants  appeal. 
Reversed  and  rendered. 

Jones'  &  Davis,  of  Athens,  for  appellants. 
N.  Qk  Allen,  of  Athens,  for  appellees. 

FANCHER,  J.  This  suit  was  brought  to 
recover  damages  for  a  deficiency  in  acreage 
in  a  tract  of  land  conveyed  by  the  defend- 
ants to  complainants,  upon  the  ground  that 
the  land  was  sold  by  the  acre  at  an  agreed 
price  per  acra  The  original  blU  undertook 
a  recovery,  notwithstanding  the  fact  that 
the  deed  of  conveyance  did  not  recite  the  sale 
by  the  acre,  upon  the  ground  that  the  orlg;!- 
nal  contract  of  sale  entered  into  between  the 
parties  contemplated  a  sale  by  the  acre,  and 
that  it  is  competent  to  look  to  the  original 
contract;  the  deed  being  a  mere  evidence 
of  the  original  agreement. 

Ah  amendment  to  the  bill  was  flled  later, 
seeking  to  reform  the  deed  upon  the  ground 
that  by  mi&take  or  fraud  the  instrument  did 
not  set  forth  the  real  contract  of  the  pur- 
chase. The  deed  contained  general  war- 
ranties, covenants  of  seisin,  eta  It  contains 
a   description   of  the  land   by   metes  and 
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bonnda,  except  that  on  aome  of  the  lines  the 
distance  Is  not  given;  the  calls  being  tor 
lands  of  other  owners  or  other  objects. 

[1]  The  prt^Mrty  In  question,  belonged  to 
Mrs.  Liou  Stlnesprlng,  and  the  deed  was  ex- 
ecuted by  her  and  her  husband,  J.  B.  Stine- 
spring,  to  the  complainants.  The  grantors 
were,  at  the  time,  living  upon  the  land  in 
question,  located  In  McMinn  county,  Tenn., 
and  complainants  were  residents  of  Blount 
county,  Tenn.  Most  of  the  negotiations  In 
regard  to  the  sale  were  carried  on  between 
the  complainants  and  one  G.  F.  Keith,  Jr., 
who  was  the  agent  of  defendants,  they  hay- 
ing Jointly  authorized  Keith  to  represent 
them  In  the  sale  of  their  farm  and  appointed 
him  by  written  contract  as  their  agent.  In 
this  contract  the  land  was  described  as  con- 
taining 600  acres,  of  which  400  acres  was 
cleared  and  200  acres  in  timber. 

Defendant  Stinespring  denies  that  he  had 
any  understanding  that  the  land  was  sold 
by  the  acre,  but  the  agent  Keith,  and  l>otb 
of  tlie  complainants,  grantees  in  the  deed, 
testified  positively  that  the  understanding 
was  that  complainants  were  buying  800 
acres  of  land  at  ISO  per  acre. 

The  deed  of  conveyance  does  not  set  forth 
the  amount  of  the  purchase  price,  it  appear- 
ing tlutt  Stlnesprlng  did  not  want  to  put  on 
the  face  of  the  deed  the  consideration  to 
be  paid,  and  the  purchasers  probably  did 
not  want  the  deed  to  show  the  real  considera- 
tion on  account  of  a  desire  to  keep  the  taxes 
as  low  as  possible. 

The  contract  of  agency  was  signed  by 
both  Mrs.  Stinespring  and  her  husband,  ap- 
pointing Chas.  F.  Keith,  Jr.,  their  exclusive 
agent  to  procure  a  purchaser  or  sell  the 
land.  Keith  testified  that  Stinespring  told 
Um  that  the  farm  contained  over  600  acres 
and  that  l>efore  the  deed  was  made  to  com- 
plainants, he,  Keith,  told  Stinespring  the 
terms  npon  which  the  land  was  sold;  that 
it  had  been  sold  for  $30,000,  based  on  600 
acres  at  |60  per  acre.  He  testified  explicitly 
that  he  told  the  purchasers  there  were  600 
acres  In  the  farm  listed  to  him  by  Stine- 
spring. Complainants  Gaughron  and  Golns 
testified  that  they  relied  upon  the  statement 
that  they  were  to  get  600  acres  of  land,  and 
that  they  would  not  have  bought  the  farm 
if  they  had  known  that  it  contained  less 
than  600  acres.  Defendant  Stlnesprlng  tes- 
tified that  after  the  sale  had  been  made, 
Keith  told  him  that  he  had  sold  the  farm 
for  930,000,  and  the  terms  npon  which  the 
sale  was  made.  He  and  his  wife  thereupon 
executed  the  deed. 

The  county  surveyor  of  McMInn  county 
was  employed  by  the  complainants  after 
their  purchase  of  the  farm  to  make  a  survey 
and  calculation  of  acreage,  which  was  done, 
and  It  was  determined  that  the  farm  contain- 
ed only  542.2  acres.  The  surveyor  stated  that 
it  was  impossible  to  follow  the  calls  of  the 
deed,  because  they  werd  Improperly  given 


and  many  of  them  were  short  of  the  distance 
called  for.  He  was  asked  as  to  each  call 
and  each  line  given  in  the  deed,  and  it  was 
found  that  practically  all  of  the  calls  were 
incorrectly  given  in  the  Instrument.  He 
testified  that  the  lines  were  well  established 
and  the  corners  located. 

[Z,  31  From  this  testimony  we  are  satisfied, 
and  find  as  a  fact,  that  the  complainants  pur- 
chased the  Stlnesprlng  farm  from  the  defend- 
ants through  their  regularly  authorised  agent 
at  $60  per  acre,  and  paid  therefor  In  money 
and  notes  the  sum  of  $30,000,  upon  the  basis 
and  the  distinct  understanding  that  the  farm 
consisted  of  600  acres;  that  complainants 
relied  upon  this  representation  of  acreage,  and 
that  they  would  not  have  given  $30,000  for 
tlie  farm  If  they  had  not  believed  that  it 
contained  600  acres.  The  defendants  were 
bound  by  the  statement  of  their  agent  as 
to  this  representation  of  acreage.  Com- 
plainants looked  over  the  land  prior  to  their 
purcliase.  While  It  is  evident  as  a  practical 
proposition  that  they  could  see  the  body  of 
land  they  were  to  receive  and  form  an  esti- 
mate of  its  size  and  value,  yet  it  is  also  ap- 
parent, that  although  the  deficiency  in  acre- 
age, being  67.7  acres,  was  sufficient  In 
amount  to  be  material  in  the  contract,  yet 
without  an  actual  survey  a  purchaser  could 
ordinarily  be  deceived  as  to  the  number  of 
acres  in  so  large  a  tract  of  land. 

After  the  sale  of  the  land  the  defendants 
moved  to  the  state  of  Florida.  At  the  time 
the  bill  in  this  case  was  filed  defendant  J.  B. 
Stinespring  was  in  McMinn  county  tempora- 
rily. One  of  the  notes  for  purchase  money 
had  fallen  due,  and  it  was  alleged  In  the  bill 
that  a  certified  check  had  been  given  to  de- 
fendant Stinespring  in  part  payment  of  this 
Indebtedness,  whl<±  payment  had  been  made 
before  they  ascertained  the  shortage  in 
acreage;  that  J.  B.  Stinespring  had  also 
taken  the  notes  from  the  bank  at  Athens,  and 
that  he  then  had  in  his  possession  this  note, 
upon  which  was  then  due  $2,188.88 ;  that  the 
note  is  payable  to  J.  B.  Stinespring  or  order, 
and  there  Is  nothing  on  the  face  thereof  to 
put  any  purchaser  of  the  same  on  notice  as 
to  any  equity  or  right  that  the  complainants 
might  have  therein  in  the  way  of  a  set-off  or 
counterclaim  for  the  shortage  in  acreage. 
They  further  averred  that  said  defendant 
had  no  other  property  in  Tennessee,  and  that 
he  was  fixing  forthwith  to  leave  McMinn 
county  and  go  to  his  home  In  Florida  and 
wonld  not  return,  and  was  seeking  to  evade 
accounting  to  complainants  for  the  shortage 
In  said  acreage,  and  unless  restrained  by 
proper  fiat  would  do  so,  and  thereby  defeat 
the  effort  to  obtain  redress  or  relief  against 
the  defendants. 

In  addition  to  the  prayer  for  ordinary  pro- 
cess, complainants  also  prayed  for  an  injunc- 
tion to  restrain  J.  B.  Stinespring  from  dis- 
posing of  said  note  or  said  cashier's  check; 
that  he  be  compelled  and  enjoined  to  deliver 
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said  note  and  cashier's  check  to  the  court, 
to  be  held  subject  to  the  orders  of  the  court, 
and  that  attachment  issue,  attaching  the 
note  and  cashier's  check.  There  was  also  a 
prayer  that  a  writ  of  ne  exeat  republics  issue 
to  stay  defendant  J.  B.  Stlnesprlng  from  de- 
parting from  or  leaylng  the  state  without  the 
express  permission  of  the  court,  and  they 
sought  to  have  the  said  note  credited  with 
the  sum  of  $2,890  for  the  shortage  in  acreage. 

Fiat  was  obtained  and  writs  issued  for  the 
injunction,  attachment  and  writ  of  ne  exeat 
prayed  for,  and  all  said  writs  were  executed 
on  the  defendant  Stlnesprlng,  except  the  writ 
ot  attachment ;  the  return  of  this  writ  being 
search  made  and  the  property  described 
therein  not  found.  Ijater,  by  agreement  and 
entry  of  order  In  the  cause  upon  the  applica- 
tion of  said  Stlnesprlng,  be  executed  a  bond 
In  the  sum  of  $5,780,  payable  to  the  state  for 
the  use  of  complainants,  conditioned  that 
he  should  appear  In  person  before  the  chan- 
cery court  at  Athens,  Tenn.,  and  should  abide 
by  and  perform  the  Judgment  of  the  court 
In  this  cause. 

Complainants  answered  the  bill,  denying 
the  material  allegations  therein.  The  chan- 
cellor upon  final  hearing  dismissed  the  bill, 
and  upon  a  motion  for  that  purpose  quashed 
and  dismissed  the  writ  of  ne  exeat  A  ref- 
erence was  made  to  the  master  to  report  on 
the  damages  sustained  by  defendant  for  the 
wrongful  Issuance  and  execution  of  the  writ 
of  ne  exeat  Complainants  appealed  upon 
the  whole  decree. 

[4-7]  Where  the  sale  Is  In  gross  the  rule 
is  that  no  compensation  will  be  granted  for 
a  deficiency,  unless  such  deficiency  is  so 
great  as  to  Justify  a  conclusion  of  fraud, 
or  mistake  equlvalmt  to  fraud.  If  a  sale  Is 
by  the  acre  and  there  is  a  deficiency,  then 
the  purchaser  can  recover  for  such  deficiency 
at  the  agreed  price  per  acre.  For  where  the 
price  is  by  the  acre,  if  there  is  a  mlsr^- 
reeentation  made  by  the  vendor  and  relied 
on  by  the  vendee  as  to  acreage,  producing 
a  loss,  such  misrepresentation,  whether  in- 
tended so  or  not,  has  all  the  essential  ele- 
ments of  legal  fraud  or  mistake.  It  is  not 
absolutely  essential  in  order  to  recover  for 
a  misrepresentation  as  to  the  quantity  of 
land  conveyed  that  the  acreage  should  be 
stated  in  the  deed,  but  this  may  be  shown 
by  extrinsic  evidence.  Likewise,  the  amount 
of  the  consideration  may  be  shown  by  parol 
testimony.  The  deed  Is  only  the  execution 
of  the  contract,  and  the  real  contract  and 
understanding  between  the  parties  in  this 
respect  will  govern  on  the  question.  Miller 
V.  Bentley,  5  Sneed,  671 ;  Seward  v.  Mitchell, 
1  Cold.  89;  Barnes  v.  Gregory,  1  Head,  230 ; 
Horn  V.  Denton,  2  Sneed,  125;  Deaklns  v. 
Alley,  9  Lea,  494;  Rich  v.  Scales,  116  Tenn. 
63,  91  S.  W.  50. 

The  present  case  Is  one  where  there  Is  a  de- 
ficiency In  acreage  material  in  amount  and 
affecting  the  contract;    and,  although  the 


deed  does  not  dlscioBe  the  real  contract  as 
to  the  number  of  acres  nor  the  price  per  acre, 
yet  under  the  authorities  it  is  clear  this  may 
be  shown  by  extrinsic  testimony.  Where  a 
matter  of  this  kind  must  be  presented  by 
parol  testimony  alone,  a  safe  rule  to  lay 
down  would  be  that  the  proof  should  be  dear 
and  unmistakable,  because  matters  arising 
outside  the  written  Instrument  should  be 
clearly  proven. 

However,  In  this  case  we  find  no  difficulty 
in  coming  to  the  conclusion  that  there  was 
a  clear  understanding  between  the  agent  and 
the  purchasers  that  the  price  was  to  be  $50 
per  acre,  and  that  the  body  of  land'  contain- 
ed 600  acres.  The  grantors  in  their  contract 
with  the  agent  had  represented  the  farm 
to  contain  600  acres,  and  in  addition  one  of 
the  grantors  had  stated  to  the  agent  that  be 
thought  it  would  run  out  more  than  that 

It  was  not  apparent  from  the  face  of  the 
deed  that  there  was  less  than  600  acres  of 
the  land,  because  some  of  the  calls  did  not 
state  the  distance  from  one  point  to  another 
in  the  lines.  Moreover,  it  was  found  by  the 
survey  that  there  was  a  considerable  deficien- 
cy In  the  caUs  for  distance  where  the  deed 
recited  such  distance  from  corner  to  comer. 

We  think  therefore  the  chancellor  was  in 
error  in  dismissing  the  bUL 

[8]  Under  the  record  the  writ  of  ne  exeat 
was  properly  issued.  The  defendant  was  a 
nonresident  of  the  state  and  was  only  within 
the  Jurisdiction  of  the  court  temporarily.  He 
had  no  property  in  the  state  except  the  items 
of  personal  property  which  were  on  his  per- 
son. He  was  about  to  remove  with  this  per- 
sonal property  beyond  the  Jurisdiction  of 
the  court  It  was  very  essential  to  have  the 
defendant  in  the  custody  of  the  court  so  that 
Its  orders  and  decrees  might  be  made  to 
operate  upon  him.  The  injunction  In  such 
case  would  have  been  Insufliclent 

The  writ  of  ne  exeat  is  not  frequently  is- 
sued, because  the  occasion  for  its  demand 
seldom  arises.  Nevertheless,  it  Ja  directly 
recognized  in  our  statute  (Shannon's  Code, 
S  6246)  providing  that  injunctions,  attach- 
ments, writs  of  ne  exeat,  and  other  ex- 
traordinary process  shall  be  granted  by  the 
chancellor,  circuit  Judges,  and  Judges  of  crim- 
inal and  e;)eclal  courts.  It  is  within  the 
power  and  Jurisdiction  of  the  chancery  court 
in  a  proper  case  to  grant  the  writ  Gibson's 
Suits  in  Chancery,  I  864;  Smith  v.  Koonts, 
1  Hayw.  189. 

In  Smith  v.  Koontz,  the  writ  was  issued  in 
apprehension,  based  upon  the  character  of 
the  defendant  and  information  that  there 
was  danger  of  the  removal  of  the  negro  slav- 
es who  were  the  subject  of  the  controversy. 

The  Issuance  of  the  writ  in  this  case  is 
not  equivalent  to  imprisonment  for  debt, 
whidi  is  prohibited  by  our  Constitution  (arti- 
cle 1,  i  18).  In  any  case  where  it  would 
amount  to  such  Imprisonment  it  would  neces- 
sarily have  to  be  denied.    In  tills  case  tbQ 
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writ  was  not  to  compel  the  defendant  to  pay 
a  debt,  but  In  order  to  prevent  him  from 
remoTlng  personal  property  on  his  person  or 
within  his  control  from  the  Jurisdiction  of 
the  court  •without  first  giving  bond,  the  prop- 
erty held  by  him  being  a  certified  check  and 
a  note  payable  by  complainants  upon  which 
tbey  were  entlUed  to  a  credit  of  |2,880.  The 
note  was  negotiable,  and  If  defendant  were  al- 
lowed to  carry  It  beyond  the  jurisdiction  of  the 
court  and  deliver  It  to  an  Innocent  purchaser, 
the  remedy  of  complainants  would  have  been 
lost  It  was  not  therefore  to  comi)el  him  to 
pay  a  debt  that  he  was  arrested,  but  to  pre- 
vent his  removing  the  check  and  note  In 
question  ont  of  the  Jurisdiction  of  the  court, 
or  in  place  thereof,  giving  bond  to  the  court. 
The  purpose  of  the  writ  was  to  secure  the 
Jurisdiction  of  the  court  over  the  person  of 
the  defendant  so  that  he  might  l>e  prevented 
from  carrying  the  property  In  question  be- 
yond the  JurisdlctlMi  of  the  court,  or  be  com- 
pelled by  process  of  contempt  to  perform  the 
decree  of  the  court 

It  has  been  held  In  this  state  that  a  stat- 
ute (Shannon's  Code.  H  6092,  6093)  giving 
the  chancery  court  Jurisdiction  upon  bill  fil- 
ed by  tbe  complainant  to  compel  a  Judg- 
ment debtor  to  discover  any  spedflc  prop- 
erty, prevoit  its  transfer,  and  to  subject  It 
to  the  satisfaction  of  complainants'  Judg- 
ment, which  can  only  be  accomplished  by 
process  of  attachment  for  contempt,  is  not 
imprisonment  for  debt  Judge  McFarland 
Bald: 

"The  court  may  Imprison  him,  not  because  he 
is  unfortunately  unable  to  pay  his  debts,  but 
because  he  willfally  refuses  to  obey  the  lawful 
orders  of  the  court  In  all  other  cases,  when 
the  court,  in  the  exercise  of  rightful  jurisdic- 
tiOD,  orders  specific  things  to  be  done,  such  as 
the  execution  of  a  deed,  or  the  surrender  of 
property  by  a  trustee,  etc.,  the  order  may  be  en- 
forced by  imprisonment  and  such  Imprison- 
ment is  not  imprisonment  for  debt."  Cresswell 
et  aL  V.  Smith,  8  Lea,  &9&. 

This  i»actloe  Is  not  unlike  tbe  remedy  we 
are  now  enforcing  under  the  ancient  writ 
of  ne  exeat  The  reasoning  why  the  enforce- 
ment of  the  one  Is  not  imprisonment  for  debt 
aH>Ues  equally  to  the  other. 

[I,  It]  'She  writ  will  not  Issue  for  de- 
mands which  are  uncertain  or  contingent. 
It  will  be  applied  to  private  rights  with  cau- 
tion. Blther  the  demand  or  Its  enforcement 
must  be  of  an  equitable  nature.  The  In- 
tended departure  beyond  the  Jurisdiction  of 
the  court  must  be  by  positive  allegations  or 
by  facts,  threats,  or  declarations  evidencing 
nidi  intention,  and  that  the  right  or  demand 
sou^t  will  be  lost  or  recovery  greatly  en- 
dangered by  the  defendant's  departure.  It 
is  not  ess«ttlal  to  allege  an  Intuit  to  avoid 
JurisdlctltHi.  Gibson's  Suits  In  Chancery,  fg 
884-887,  and  notes;  29  Oyc.  383-393,  and 
cases  cited. 

Tbe  chancellor  was  therefore  in  error  In 
dismissing  this  writ  upon  the  motion.    De- 


cree will  be  entered  in  tWa  court  tevendng 
the  decree  of  the  chancellor  and  rendering 
Judgment  against  defendants  for  the  sum 
of  $2,890,  as  prayed  for  in  tbe  bill,  which 
will  be  credited  on  the  unpaid  notes  for  pur- 
chase money,  and  In  case  this  cannot  be 
done,  then  this  amount  may  be  recovered 
against  defendants  and  their  sureties  on  the 
bond  which  the  defendants  executed  In  the 
case. 


CRIGGEB  T.  COCA-COLA  BOTTLING  CO. 

(Supreme  Court  of  Tennessee.     Oct  1,  191S.) 

1.  Food  *»25— iNjimious  Substances. 

The  duty  of  one  who  prepares  and  puts  on 
the  market  in  bottles  or  sealed  packages,  foods, 
drugs,  beverages,  medicines,  or  articles  inher- 
ently dangerous,  to  exercise  care  to  see  that 
nothing  unwholesome  or  injurious  is  contained 
in  the  bottle  or  package  is  not  in  the  nature  ot 
an  implied  warranty,  and  is  based  upon  negli- 
gence. 

[Ed.  Notfc— For  other  cases,  see  Food,  Cent 
IMg.  {  18;  I>ec.  Dig.  «=>25.] 

2.  Food   «=»25  —  Saucs  —  Injtjkious  Sub- 
stances. I 

One  who  prepares  and  puts  on  the  market, 
in  bottles  or  sealed  packages,  foods,  drugs,  bev- 
erages, or  articles  inherently  dangerous,  is  lia- 
ble for  breach  of  a  duty  to  the  public  in  the 
preparation  thereof,  regardless  of  the  privity  of 
contract  to  any  one  injured  for  a  failure  to 
properly  safeguard  and  perform  such  duty. 

[Ed.  Note. — For  other  cases,  see  Food,  Cent 
Dig.  I  18;   Dec.  Dig.  <S=»25.] 

3.  Food    ^=325  —  Deubtbbious    Bevkbaob  — 
evidbrcb. 

In  an  action  for  damages  for  an  illnesa 
caused  by  swallowing  a  decomposed  mouse  in  a 
bottle  of  Coca-Cola  purchased  from  a  local  deal- 
er to  whom  it  had  been  sold  by  a  bottling  com- 
pany^ evidence  held  to  sustain  a  finding  that  the 
bottUng  company  was  not  at  fault 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  {  IS;   Dec.  Dig.  <8=:»25.] 


Certiorari  to  Court  of  Civil  Appeals. 

Action  by  H.  C.  Crlgger  against  the  Coca- 
Cola  Bottling  Company.  Judgment  for  de- 
fendant which  was  affirmed  in  the  Court  of 
Civil  Appeals,  and  plalntlfr  petitions  for  cer- 
tiorari.   Afilrmed. 

King  &  Lanier,  of  Memphis,  for  plaintiff. 
Bell,  Terry  &  Bell,  and  Caruthers  Ewlng,  all 
of  Memphis,  for  defendant 

I 

FANCHFB,  Judge.  The  idaintifl  drank  a 
bottle  of  Coca-Cola,  a  beverage  sold  generally 
on  the  mai-ket  as  wholesome  and  harmlesa 
In  doing  so  he  took  into  Ms  mouth,  and  par- 
tially swallowed,  a  decomposed  mouse,  which 
caused  him  to  become  very  sick,  and  he  sues 
for  damages.  The  defendant  does  not  make 
the  beverage,  but  buys  it  in  barrels  from  the 
manufacturer  and  bottles  it 

The  bottle  In  question  was  sold  by  defend- 
ant to  a  local  dealer  and  by  him  sold  to  plain- 
tiff. 

The  question  presented  is,  whether  a  bot- 
tling company  engaged  tn  bottling  Coca-Cola, 
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a  beverage  made  by  anotlier,  warrants  to  tbe 
ultimate  consomer  that  Its  bottle  contalna 
no  injurious,  harmfol,  or  deleterious  sub- 
stance, or  is  the  bottling  company  liable  only 
for  negligoioe,  or  the  omission  to  use  proper 
care  in  the  work? 

The  proof  shows  ttiat  tbe  method  used  at 
the  bottling  plant  is  fully  equal  to  the  best 
The  empty  bottle  is  passed  through  rats  of 
strong  caustic  soda  solution  and  then  rinsed 
under  pressure  with  water  as  hot  as  the  botr 
tie  will  stand,  then  inspected  by  the  use  of  a 
strong  electric  light,  then  brushed  out  with  a 
rapidly  revolving  brush  and  again  rinsed; 
tbd  bottle  is  again  inspected  over  a  brilliant 
electric  light,  and  then  filled  with  Coca-Cola, 
using  a  fine  strainer,  whoi  it  is  capped,  and 
finally  Inspected. 

The  trial  Judge  charged  the  jury  on  the 
theory  that  if  the  defendant  was  free  from 
negligence  in  the  bottUng  of  the  beverage 
there  was  no  liability.  The  Jury  found  in 
favor  of  the  defendant,  and  Judgment  was 
accordingly  entered.  The  Court  of  Civil  Ap- 
peals affirmed  on  the  ground  that  the  declara- 
tion averred  negligence  and  the  Jury  had 
found  against  plaintitf  on  that  question. 

The  case  is  briefed  bere  in  support  of  the 
petition  for  certiorari,  and  by  the  defendant, 
as  to  whether  there  is  an  implied  warranty 
on  the  part  of  the  Coca-Cola  Bottiing  Com- 
pany, which  results  in  favor  of  the  ultimate 
consumer,  regardless  of  any  question  of  ne(^ 
ligence.  The  declaration,  liberally  treated, 
will  admit  the  question,  and  the  case  must 
be  determined  upon  that  standard. 

In  the  case  recently  determined  by  this 
Court  of  Boyd  v.  Coca-Cola  Bottling  Works, 
177  S.  W.  80,  opinion  by  Mr.  Justice  Green, 
tbe  defendant  was  held  liable  to  the  ultimate 
consumer  for  injuries  from  drinking  a  bottle 
of  Cola-Cola  In  which  was  contained  a  dgar 
stub.  The  bottle  in  that  case  was  bought 
from  an  Intermediate  dealer,  to  whom  the  de- 
fendant manufacturer  had  sold  it,  and  it  was 
held  that  want  of  contract  or  privity  between 
defendant  and  the  person  injured  constituted 
no  defense.  It  was  determined  in  that  case 
that  beverages  fall  within  the  class  of  arti- 
des  such  as  foods  and  medicines,  where  a  lia- 
bility may  exist  upcm  the  ground  that  one 
placing  upon  the  market  such  products  ta 
sealed  botties  assumes  a  duty  to  the  general 
public  of  exercising  care  to  see  that  nothing 
unwholesome  or  injurious  Is  contained  in  the 
bottle.  For  a  negligent  breach  of  this  duty 
the  defendant  was  liable. 

[1]  In  the  present  case,  we  are  to  inquire  a 
step  further.  Does  tills  duty  exist  regardless 
of  negligence,  and  is  it  in  tbe  nature  of  an 
implied  warranty?  Some  of  the  cases  seem 
to  so  hold.  The  case  of  Jackson  Coca-Cola 
Bottiing  Co.  V.  Chapman  (Miss.)  64  South. 
791,  7  Neg.  &  Com.  Cas.  Ann.  112,  note,  seems 
to  go  to  this  extent,  citing  Watson  v.  Augusta 
Brewing  Co.,  124  Ga.  121,  52  S.  B.  152,  1  U 
EL.  A.  (N.  S.)  1180,  110  Am.  St  Rep;  157. 


In  the  Augusta  Brewing  Ckimpany  Case, 
the  Supreme  Court  of  Georgia  stated  the  rule 
to  be: 

"When  a  manufacturer  makes,  bottles,  and 
8eUB  •  •  •  a  beverage  represented  to  be  re- 
freshing and  harmless,  he  is  under  a  legal  duty 
to  see  to  it  that  in  the  process  of  bottling  no 
foreign  substance  shall  be  mixed  with  the  bever- 
age which,  if  taken  into  the  human  stomach, 
will  be  injorioua." 

It  does  not  appear  that  tbe  direct  ques- 
tion was  at  Issue  in  that  case  as  to  a  war- 
ranty, regardless  of  negligencei  Most  of  the 
cases  on  the  question  show  some  negligence 
or  omission  of  duty  or  care,  and  are  based 
upon  that  idea. 

There  are  many  authorities  holding  an 
Implied  warranty  to  exist,  as  between  seller 
and  buyer  of  articles  to  be  used  for  a 
specific  purpose,  that  such  articles  are  prop- 
er and  suitable  for  the  use  to  which  they 
are  to  be  applied.  But  we  see  no  reason  or 
principle  upon  which  a  warranty  might  run 
with  an  article  for  consumption  like  a  war- 
ranty of  title  running  with  land.  We  think 
the  real  ground  of  liability  of  tbe  seller  to 
an  ultimate  consumer  is,  more  properly 
speaking,  a  dnty  one  owes  to  the  pnblic  not 
to  put  out  articles  to  be  sold  upon  the 
markets  for  use  Injurious  In  their  nature,  of 
which  the  general  public  have  not  means  of 
inspection  to  protect  themselves.  This  duty 
has  been  applied  to  manufacturers  of  drugs, 
foods,  beverages,  poisons,  and  other  thlnjcs 
inherentiy  dangerous. 

One  of  the  leading  cases  on  the  subject  Is 
lliomas  V.  Winchester,  6  N.  X.  (2  Selden) 
397,  57  Am.  Dea  455.  That  case  is  referred 
to  in  many  more  recent  opinions.  A  manu- 
facturing druggist  was  held  liable  for  negli- 
gently putting  up,  labeling,  and  selling  as 
and  for  the  extract  of  dandelion,  a  simple 
and  harmless  medicine,  a  Jar  of  tbe  extract 
of  belladonna,  which  Is  a  deadly  poison, 
whereby  the  plaintiff  was  injured,  on  the 
ground  of  a  breach  of  a  public  duty,  and 
that  this  was  the  result  whether  the  injured 
person  is  an  immediate  customer  of  defend- 
ant or  not  Negligence  was  the  basis  of 
liability  in  that  case,  as  it  was  in  most  cases 
of  this  nature.  See  notes  67  Am.  Dec.  (Extra 
Ann.)  568;  Salmon  v.  Ubby,  219  IlL  421,  7d 
N.  B.  673;  Tomllnson  v.  Armour,  75  N.  J.  L. 
748,  70  Ati.  814,  19  I*  R.  A.  (N.  S.)  92$ 
(negligence  In  preparation  of  canned  meat); 
note  to  McQuaid  v.  Ross  (Wis.)  22  U  R.  A. 
195;  Bishop  t.  Weber,  139  Mass.  411,  1  N. 
E.  164,  62  Am.  R^.  715  (negligence  in  fur- 
nishing unwholesome  meat) ;  Huset  t.  J.  I. 
Oase  Threshing  Mach.  Ca,  120  Fed.  805,  57 
C.  O.  A.  237,  61  L.  R.  A.  303;  Wellington  v. 
Downer  Kerosene  Oil  Co.,  104  Mass.  61 
(negligence  by  manufacturer  In  selling  dan- 
gerous article  he  knew  to  be  an  explosive) ; 
Van  BrackUn  v.  Fonda,  12  Johns  (N.  Y.)  408, 
7  Am.  Dec  839  (negligence  In  sale  of  un- 
wholesome provisions,  but  holding  that  yen- 
dor  Is  bound  to  know  that  they  are  sound 
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lod  iriHriemme):    Craft   t.   Parker   (MldL) 
21 L,  R.  A.  139,  note;  Brown  v.  Marshall,  47 
inch.  576,  U  N.  W.  392,  41  Am.  Rep.  728 
(opinion  by  Oooley,  J.,  holding  that  a  high 
degree  «f  care  is  required  ot  a  druggist,  but 
that  actual  negligence  cannot  l>e  dispensed 
witb  a£  a  neoeesary  element  in  liability  when 
mlgtake  has  occurred);   Fleet  t.  Hollenkemp, 
13  B.  Mod.  (Ky.)  219,  56  Am.  Dec.  563  (hold- 
ing caveat  venditor  should  apply  to  a  drug- 
gist in  seeing  that  his  drugs  are  what  they 
are  pretended  to  be,  and  that  he  cannot  es- 
cape UabUlty  on  a  pretext  that  it  was  an 
acddattal  or  innocent  mistake) ;  Blood  Balm 
Co.  T.  Cooper,  83  Ga.  457,  10  &  R  118,  5 
U  R.  A  612,  20  Am.  St  Rep.  324  (UabUlty  to 
Dltlmate  ooosomer  for  wrong  of  proprietor 
of  medicine  in  the  prescription  and  direction 
tt  to  doK);  Welser  t.  Holunan,  33  Wash.  87, 
73  Pac.  797,  99  Am.  St  Rep.  932  Oiability 
without  regard   to  privity   of  contract  for 
knowingly  selling  and  deUvering  to  another, 
who  Is  injured  thereby,  an  article  intrinsical- 
ly dangerous,  without  notice  to  purdiaser  of 
Intrinsic  danger);    Peters  v.  Jackson,  50  W. 
Va.  644,  41  S.  E.  190,  57  L.  K.  A.  428,  88 
Am.  SL  Rep.  909  (druggist  Uable  from  in- 
competency or  negligence  in  selling  to  one 
person  witwg  poisonous  medicine,  whereby 
third  person  is  injured);    FarreU  t.  Man- 
hattan Market  Oo.,  198  Mass.  271,  84  N.  BL 
481,  15  Lw  R.  A.  (N.  S.)  884,  126  Am.  St  Rep. 
436,  15  Ann.  Oa&  1076  (reviewing  establish- 
ed English  cases  that  hold  there  is  no  im.- 
plied  condition  or  warranty  that  a  food  is  fit 
to  be  eaten,  unless  sold  by  a  dealer  and  the 
food  is  selected    by    him,    and   concluding 
that  this   is   the   tme   rule);     Crocker   r. 
Baltimore  Dairy  Dnnch  Co.,  214  Mass.  177, 
100  N.  Bl  1078,  Ann.  Cas.  1914B,  884  (that 
finding  for  plaintiff  for  injuries  from  what 
might  be  ptomaine  poisoning  is  not  warrant- 
ed without  any  evidence  that  the  defendant 
was  negligent  in  purchasing  its  food   sui>- 
plies). 

From  a  careful  consideration  of  the  anb- 
ject.  and  after  mature  thongfat,  we  are  of 
opinion  as  follows: 
[2]  L  That  one  who  prepares  and  puts  on 


tlie  market  in  bottles  or  aealed  packages, 
foods,  drugs,  beverages,  medicines,  or  articles 
inherently  dangerous  owes  a  high  duty  to 
the  public,  in  the  care  and  preparation  of 
anch  commodities,  and  that  a  liabUity  wUl 
exist  regardless  of  privity  of  contract  to  any 
one  injured  for  a  failure  to  proi>erly  safe- 
guard and  perform  that  duty. 

2.  This  UabUlty  is  based  on  an  omission  of 
daty  or  an  act  of  negligence,  and  the  way 
should  be  left  open  for  the  innocent  to  es- 
cape. However  exacting  the  duty  or  high 
the  degree  of  care  to  furnish  pure  foods, 
beverages,  and  medicines,  we  believe  with 
Judge  Oooley,  as  expressed  in  Brown  v. 
Marshall,  supra,  that  negligence  is  a  neces- 
sary element  in  the  right  of  action,  and  the 
better  authorities  have  not  gone  so  far  as  to 
dispense  with  actual  negUgence  as  a  pre- 
requisite to  the  UabiUty.  In  fact  there  is 
no  logical  basis  of  liability  for  personal  in- 
Jury  without  some  negligent  act  or  omission. 

[t]  In  the  present  case,  the  mouse  may 
have  gotten  into  the  bottle  by  some  unavoid- 
able accident  but  proper  inspection  should 
hare  disclosed  the  fact  and  if  in  the  light 
of  the  finding  by  the  Jury  it  were  fairly 
inferable  that  the  mouse  was  bottled  up 
at  the  Bottling  Company  plant  we  would 
consider  it  oar  duty  to  reverse  the  case,  be- 
cause of  the  high  duty  resting  on  the  de- 
fendant But  the  Jury  was  told  to  inquire 
whether  the  mouse  was  in  the  bottle  yrbeux  it 
left  the  hands  of  this  company,  and,  if  so, 
whether  its  presence  there  was  due  to  the 
negligence  of  the  company.  The  court  sug- 
gested to  the  Jtiry  the  theory  of  the  d^end- 
ant  that  there  was  opportimity  for  malev- 
olent persons  to  open  this  bottle  and  put  the 
mouse  Into  It  b^ore  or  after  it  left  the 
factory,  and  they  should  use  their  common 
sense  as  men  in  deciding  the  issue.  In  view 
of  the  extraordinary  care  shown  to  exist  at 
the  bottling  plant  and  the  verdict  of  the 
Jury,  it  may  be  that  this  thing  occurred  with- 
out the  fault  of  the  defendant  There  are 
snfSdent  inferences  that  may  be  drawn  from 
the  facts  to  sustain  the  finding. 

Affirmed. 
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ANDEJRSON  r.  STATE.    (No.  130.) 
(Supreme  Ourt  of  Arkansas.    Sept.  27,  1915.) 

IiABCBNT        ^»65-«CONVICTXON— SUFTSOllBNOT 
OF  BVIDENOB. 

Eridence  in  a  prosecution  for  grand  lar- 
ceny held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Century  Dig.  g  160;  Decennial  Dig.  *=> 
65.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Robert  J.  Lea,  Judge. 

B.  Anderson  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

On  December  26, 1913,  Miss  Annie  Wberiy 
was  a  .passenger  on  a  train  coming  from  Til- 
lar  to  Little  Rock.  A  Mr.  King,  at  TUlar, 
intrusted  her  with  a  heavy  gold  watch,  valu- 
ed at  $150,  and  requested  her  to  have  the 
same  cleaned  for  him  when  she  arrived  at 
Little  Rock.  She  occupied  a  Pullman  coach 
on  the  Journey,  and  in  company  with  her 
were  a  Mr.  Henry  and  Miss  Henry  and  Mr. 
Davidson.  The  only  other  persons  in  the 
coach  were  the  appellant,  who  was  the  Pull- 
man porter,  and  the  trainmaster.  Miss 
Wherry  and  Mr.  Henry  occupied  the  same 
seat,  and  during  the  Journey  Miss  Wherry 
took  the  gold  watch  from  her  suit  case,  and 
she  and  Mr.  Henry  were  examining  It  The 
appellant  was  sitting  in  a  seat  across  the 
aisle  behind  them.  While  they  were  examin- 
ing the  watch  she  looked  towards  the  appel- 
lant and  observed  him  looking  In  the  direc- 
tion where  she  and  Henry  were  examining 
the  watch.  In  making  the  examination  they 
held  the  watch  up,  and  It  could  have  been 
seen  from  the  position  where  appellant  was 
located.  While  she  and  Henry  were  look- 
ing at  the  watch  Henry  told  her  she  had 
better  put  the  watch  up  or  the  porter  might 
take  it  away  from  her.  She  placed  the  watch 
back  In  the  box  or  small  case  and  placed  the 
box  under  her  clothing  In  her  suit  case. 
There  were  two  straps  on  the  suit  case,  and 
she  fastened  one  of  these,  and  Henry  the 
other.  Henry  got  off  the  train  at  Sweet 
Home.  The  suit  case  that  contained  the 
watch  was  In  front  of  them  after  they  had 
looked  at  the  watch  and  put  it  back  in  the 
case.  From  the  time  Miss  Wherry  exhibited 
the  watch  to  Henry  and  after  she  had  put 
the  same  back  in  the  suit  case  the  same  was 
not  out  of  her  sight  long  enough  for  anyone 
to  have  opened  it  and  taken  the  watch  there- 
from until  after  they  reached  Sweet  Home. 
There  Henry  debarked  from  the  coach,  and 
at.  that  place  the  appellant  asked  Miss  Wherry 
whether  she  was  going  to  get  <^  at  the 
Union  or  the  Valley  station.  She  told  him 
that  she  was  going  to  debark  at  the  Union 
station,  but  later  she  concluded  to  get  off 
at  the  Valley  station.  Appellant  then  took 
charge  of  her  grip,  and  also  the  suit  case  of 
another  lady  who  was  on  the  same  coach, 
and  carried  them  out  of  the  coach.    Miss 


Wherry  did  not  notice  the  straps  on  her  grip 
until  she  got  to  Main  and  Markham  streets; 
There  she  discovered  that  one  of  the  straps 
was  unfastened  and  some  of  her  clothing 
was  sticking  out.  She  then  suspected  that 
the  watch  had  been  taken,  and  on  reaching 
her  home  discovered  that  It  had  been.  When 
she  opened  the  suit  case  after  reaching  home 
she  found  the  clothing  was  thrown  around 
and  upset.  When  she  put  the  watCb  in  ber 
suit  case  she  put  It  under  the  clothing,  and 
the  clothing  was  folded,  and  there  was  then 
no  clothing  protruding,  and  both  straps  to 
the  suit  case  were  securely  fastened.  The 
porter  (appellant)  brought  her  the  suit  case 
or  grip  after  reaching  the  Valley  station,  and 
he  brought  the  same  t6  her  out  of  the  buffet. 
The  watch  could  not  have  been  taken  out  of 
the  Btdt  case  without  unfastening  the  straps 
and  lifting  the  clothing  that  was  in  the 
suit  case. 

Upon  substantially  the  above  facts,  as 
shown  by  the  testimony,  appellant  was  con- 
victed of  the  crime  of  grand  larceny  and 
sentenced  to  three  years  imprisonment  In 
the  state  penitentiary. 

The  grounds  of  the  motion  for  a  new  trial 
are:  That  the  verdict  is  contrary  to  the  law, 
and  contrary  to  the  evidence;  that  the  court 
erred  In  its  general  charge  to  the  Jury  and 
each  paragraph  thereof ;  that  the  court  erred 
In  overruling  defendant's  objection  to  the 
testimony  of  Miss  Annie  Wherry  as  to  the 
conversation  between  her  and  Miss  Henry. 
(The  conversation  above  referred  to  is  no^ 
set  out  in  the  motion  itself  nae  is  it  contain- 
ed in  the  bill  of  exceptions.)  The  court  over- 
ruled the  motion,  and  api>ellant  duly  prose- 
cutes this  appeal. 

Wallace  Davis,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst.  Atty.  Oen.,  for  the  State. 

WOOD,  X  (after  stating  the  facts  as 
above).  It  Is  unnecessary  to  set  forth  the 
Instructlcms.  They  are  correct  declarations 
of  law,  and  were  applicable  to  the  facts  ad- 
duced in  evidence.  They  conform  to  the 
principles  announced  in  many  previous  de- 
cisions of  this  court. 

The  evidence  was  sufficient  to  sustain  the 
verdict  It  tended  to  show  that  Miss  Wherry 
had  a  special  ownership  In  the  watch  snffl- 
cient  to  sustain  the  allegations  of  ownership, 
and  that  the  watch  was  stolen  by  appellant 
In  Pulaski  county,  Ark.,  on  the  25th  day  of 
December,  1913. 

The  Jury  were  warranted  In  finding  from 
the  testimony  of  Miss  Wherry  that  no  one 
had  an  opportunity  to  take  the  watch  from 
her  suit  case  between  Tlllar  and  Sweet 
Home ;  that  the  watch  must  have  been  taken 
between  Sweet  Home  and  the  Valley  station 
at  Little  Rock,  where  Miss  Wherry  debark- 
ed; that  the  appellant  took  charge  of  the 
suit  case  when  the  train  reached  Sweet 
Home,  and  delivered  the  same  to  Miss  Wher- 
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n  at tbe  Valley  station;  that  she  bad  posses- 
don  of  the  suit  case  from  that  time  until  she 
arrived  at  home,  and  then  discovered  that 
tbe  watch  had  been  stolen. 

The  judgment  is  correct,  and  it  is  therefore 
affirmed. 


NASH  V.  STATE.    (No.  137.) 
(Supreme  Court  of  Arkansas.     Sept  27,  1915.) 

1.  Cbiminai,    Law    ®=»3e9— EviDENCi>— Pab- 
nciPATioN  IN  Othek  Offenses. 

In  a  prosecution  for  robbery,  where  defend- 
ant undertook  to  establish  an  alibi,  evidence 
that  other  robberies  committed  at  tbe  same  time 
and  locality  had  been'  participated  in  by  defend- 
ant, was  admissible  upon  the  issue  of  his  pres- 
ence at  the  time  and  his  participation  in  the 
robbery  charged. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  H  822-824;    Dec.  Dig.  <S=» 

2.  CsruiNAi.  Law  «=3369— Evidencs— Otheb 
Offenses. 

Guilt  of  one  crime  cannot  be  proved  as  a 
drcumstance  from  which  to  infer  guilt  of  an- 
other, where  such  proof  is  not  offered  to  show 
motive,  intent,  or  design,  but  is  admissible 
where  it  tends  in  a  material  way  to  prove  the 
crime  charged. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  823-824;  Dec.  Dig.  «=> 
369.1 

Appeal  from  Cltcoit  C!onrt,  Pulaski  Coun- 
ty; Bobert  J.  Lea,  Judge. 

James  Nash  was  conTicted  of  robt>ery,  and 
be  amiealB.    Affirmed. 

Wm.  L.  Moose,  Atty.  Gen.,  and  John  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Appellant  was  indicted  for  the 
crime  of  robbery,  alleged  to  have  been  com- 
mitted by  taking  $20  from  the  person  of  one 
J.  F.  WiUlanis.  Upon  his  trial  appellant  was 
convicted  and  sentenced  to  a  term  of  seven 
years  In  the  state  penitentiary. 

Williams  testified  that  the  robbery  was 
cranmitted  near  the  comer  of  Seventh  and 
Arch  Streets,  In  the  city  of  Little  Bock,  on 
the  night  of  March  3d ;  that  he  was  held  up 
by  three  men.  who  took  two  $10  bills  and 
some  small  change  from  Ids  ffocket  and  a 
bar  check  Issued  by  one  of  the  saloons  in 
the  city  of  Little  Rock.  After  Williams  had 
been  robbed  one  of  the  robbers  said  to  bdm, 
"Beat  it;  don't  stop,  turn  around,  or  look 
back ;"  and  Williams  walked  about  20  steps  to 
an  electric  light  post,  and  stopped  behind  it 
He  stood  there  and  watched  the  robbers  walk 
down  Seventh  street,  and  wUle  standing 
there  he  saw  three  officers  and  told  them 
that  he  had  been  robbed,  and  the  officers 
replied  that  another  man  had  been  robbed 
only  a  minute  l>efore,  and  as  Williams  and 
the  officers  started  down  Seventh  street  they 
saw  robbers  holding  up  still  another  man. 
Upon  the  approach  of  the  officers  all  of  the 
robbers  fled  except  one  named  HilUard,  who 
was  commanded  by  the  officers  to  throw  up  i 


bis  hands,  and  was  shot  and  killed  by  the 
officers  when  he  refused  to  do  so.  WiUlams 
recognized  HUllard  as  one  of  the  men  who 
bad  robbed  him,  and  after  appellant's  arrest 
he  also  recognized  him  as  one  of  the  men 
who  bad  held  him  np.  The  money  taken 
from  WiUlams  was  found  in  Eilliard's  i>os- 
sesslon,  together  with  the  bar  check. 

A  wltnes.s  named  Schuh  testified  that  he 
was  one  of  the  men  who  bad  been  held  up, 
and  that  he  was  robbed  at  a  point  only  50 
or  60  yards  east  'of  the  place  where  WilUams 
had  been  held  up,  but  on  the  opposite  side 
of  the  street.  This  witness  saw  HilUard 
after  his  death,  and  recognized  liim  as  one  of 
the  men  who  had  robbed  him,  and  he  also 
identified  Nash  as  one  of  the  robbers  whVil 
held  him  up.  He  saw  three  men  holding  up 
Williams,  but  he  did  not  say  that  he  recog- 
nized appellant  as  one  of  them,  although  he 
did  testify  that  he  saw  appellant  In  that 
vicinity  that  night 

A  police  officer  named  Whitlock  testified 
that  he  was  one  of  the  officers  who  attempted 
to  arrest  the  robbers,  and  while  he  was  un- 
able to  identify  appellant  as  tme  of  the  rob- 
bers who  fled  upon  the  approach  of  the  offi- 
cers, he  did  testify  that  appellant  had  the 
general  size  and  resembled  the  man  who  was 
with  HilUard.  There  was  other  evidence 
tending  to  show  that  appellant  and  HUUard 
were  intimate  associates,  and  had  been  seen 
together  on  the  night  of  the  roblwries. 

[t]  Appellant  saved  numerous  objections 
to  the  action  of  tbe  court  in  admltttng  evi- 
dence tending  to  show  that  appellant  had 
participated  in  the  robberies  other  than  the 
one  charged  in  the  Indictment,  and  the  ad- 
missibility of  this  evidence  is  the  only  ques- 
tion raised  upon  this  appeal.  Appellant 
undertook  to  establish  an  alibL  Various  wit- 
nesses gave  testimony,  the  effect  of  which 
was  to  show  that  appellant  could  n^ot  have 
been  at  the  place  of  0)e  robbery  at  the  time 
of  Its  commission. 

In  admitting  proof  of  the  other  robberies 
the  court  stated  to  the  jury  that  such  proof 
could  be  considered  Vxnly  as  bearing  upon  the 
question  of  defendant's  presence  at  the  time 
WiUlams  was  robbed  and  of  appeUant's  par- 
ticipation in  that  crime. 

The  three  robberies  committed  on  tbe  night 
of  March  3d  were  committed  within  a  few 
hundred  yards  of  each  other,  and  the  last 
occurred  not  more  than  an  hour  after  the 
commission  of  the  first,  and  all  were  commit- 
ted by  three  men,  one  of  whom  was  Hllliard, 
whose  participation  In  each  instance  Is  rea- 
sonably certain.  Schuh  identified  HUllard  aa 
one  of  the  men  who  had  robbed  him,  but 
could  not  positively  identify  appellant  as 
another.  Neither  could  the  officers  who  kUl- 
ed  HilUard,  whUe  the  third  man  was  tieing 
robbed,  positively  identify  appellant  as  one 
of  the  three  robbers  participating  in  that 
crime,  although  they  did   testify   that  his 
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general  appearance  resembled  one  of  the  rob- 
bers who  fled  on  their  approadi. 

We  think  this  evidence  was  clearly  com- 
petent for  the  purpose  for  which  the  court 
admitted  It  While  this  evidence  does  show 
the  commission  of  another  crime  than  the 
one  charged  In  the  Indictment  It  also  tends 
to  show  that  appellant  participated  In  the 
commission  of  the  crime  charged  In  the  in- 
dictment and  refutes  appellant's  proof  of  an 
alibi. 

[2]  The  rule  is  well  established  that  guilt 
of  one  crime  cannot  be  proved  as  a  circum- 
stance from  which  to  infer  guUt  of  another, 
where  such  proof  Is  not  offered  to  show  mo- 
tive, intent,  or  design;  but  proof  Is  not  to  be 
excluded  because  It  proves  the  commission  of 
a  different  crime,  If  it  also  tends,  in  a  mate- 
rial way,  to  prove  the  guilt  of  the  crime 
charged.  Davis  and  Thomas  v.  State,  174 
S.  W.  568. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 


WHITE  y.  STATE.    (No.  127.) 
(Supreme  Court  of  Arkansas.     Sept  27,  1915.) 
Criminal  Law  «=9611— Larceny  ^=365— Bv- 
lOBNCE— Possession  or  Pbofebtt  Stoubn. 
Unexplained    possession    of   a   portion    of 
property  recently  stolen  may  be  considered  in 
corroboration  of  testimony  of  accomplices  In  a 
prosecution  for  grand  larceny,  altliougb  the  val- 
ue of  the  property  so  found  does  not  exceed  $10. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent   Dig.   §§   1128-1137 :   Dec.  Dig.   <8=»511: 
Larceny,  Cent  Dig.  {  16();    Dec  Dig.  C=»65.] 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty;  Geo.  R.  Haynie,  Judge. 

Anderson  White  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

Wm.  L.  Moose,  Atty.  Gen.,  and  John  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  0.  J.  Appellant  was  con- 
victed of  the  crime  of  grand  larceny,  under 
an  Indictment  which  charged  the  commission 
of  the  crime  by  stealing  merchandise  from 
freight  cars  in  the  possession  of  the  St  Louis, 
ItVMi  Mountain  &  Southern  Railway  Company. 
Two  other  men  who  were  Indicted  for  the 
same  crime  testified  that  they,  together  with 
appellant  burglarized  the  box  cars  and  stole 
the  {property  described  in  the  indictment  of 
the  value  of  more  than  $10.  The  testimony 
of  the  accomplices  was  corroborated  by  proof 
on  the  part  of  other  witnesses  of  unexplained 
possession  of  certain  articles  of  the  property 
by  the  appellant  shortly  after  the  crime  was 
committed,  as  related  by  the  accomplices. 
There  was  proof  tending  to  show  that  the  ar- 
ticles is  possession  of  appellant  constituted  a 
portion  of  the  merchandise  taken  from  the 

Appellant's  attorney  asked  the  court  to  in- 
struct the  jury  that  tmexplalned  possession 
of  a  portion  of  the  recentty  stolen  property 
could  not  be  considered  in  corroboration  "un- 


less the  value  of  the  particular  property 
found  in  his  possession  exceeds  $10."  The 
only  point  raised  on  this  appeal  is  an  assign- 
I  ment  of  error  which  relates  to  the  refusal  of 
t  the  court  to  give  the  Instruction  referred  to 
I  above. .  The  case  is  therefore  ruled  by  the 
!  decision  of  this  court  in  the  recent  case  of 


Witt  V.  State,  177  S.  W.  887,  where  we  held 
directly  contrary  to  the  contention  of  appel- 
lant in  this  case. 
Judgment  affirmed. 


BEATRICE  CREAMERY  CO.  r.  GARNEB 

«t  al.    (Nos.  93,  151.) 
(Supreme  Court  of  Arkansas.     July  5,  1915.) 

1.  Principal  and  Agbnt  iS=»145— Liabii,i- 
TTEs  AS  TO  Third  Persons  —  Undisclosed 
Agency. 

Where  an  agent  makes  a  contract  for  an 
ondiscloaed  principal,  both  the  principal  and 
the  agent  may  be  held  liable  at  tne  election  of 
the  party  who  dealt  with  the  agent 

|Kd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ii  499,  513-520;  Dec.  Dig. 
®=>145.] 

2.  Appeal  and  Error  «=9l009  —  Review — 
Findings  of  Fact. 

Findings  of  fact  made  by  a  chancellor  will 
be  upheld  on  appeal,  unless  they  are  against  the 
clear  preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3970-3978 ;  Dec  Dig.  «=» 
1009.] 

3.  Pbincipal  and  Agent  4s»140  —  RiaHxa 
AND  Llabilities  or  Third  Pebsonb— Un- 
disclosed Agency. 

Where  a  commission  company  made  a  eon- 
tract  with  a  creamery  company  for  the  exclu- 
sive sale  of -butter  shipped  by  it,  the  mere  fact 
that  an  employ^  of  the  commission  company 
subsequently  agreed  to  take  over  all  consign- 
ments of  butter  to  it  from  the  creamery  com- 
pany at  actual  cost  did  not  make  the  employs 
an  undisclosed  principal  of  the  commission  com- 
pany, although  the  creamery  company  bad  no 
knowledge  of  the  transactioo. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  fj  496,  498;  Dec.  Dig. 
<S=»140.] 

4.  Action  €=>57  —  Consolidation  —  Claims 
Arising  Out  or  the  Saue  Transaction. 

The  employ^  of  a  commission  house  filed  * 
bill  of  interpleader  seeking  to  join  a  creamery 
company,  and  the  receiver  of  the  commission 
house,  as  defendants,  to  determine  title  to  mon- 
ey obtained  by  complainant  from  the  sale  of 
butter,  sold  to  him  by  the  commission  house, 
and  claimed  by  the  creamery  company.  The 
creamery  company  filed  an  independent  action 
against  complainant  to  recover  such  amount 
on  the  ground  that  plaintiff  was  an  undisclosed 
principal  of  the  commission  house.  Meld,  that 
the  suits  were  properly  consolidated,  under  the 
act  of  May  11,  1905,  the  object  of  which  is  to 
save  repetition  of  evidence  and  unnecessary  con- 
sumption of  time  and  costs  in  actions  depending 
on  the  same  evidence,  or  arising  out  of  the  same 
transaction. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  |§  632-675;   Dec  Dig.  <S='57.] 

McCullocli,  0.  J.,  and  Eirby,  3.,  dissenting. 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
B.  Martineau,  Chancellor. 
Suit  in  Interpleader  by  W.  H.  Gamer  and 


C=»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Ke7-Nwnb«red  Dlswtsaad  Indezap 

Digitized  by  VjOOQIC 


ilk.) 


BEATRICE  CRKAMERT  OO.  ▼.  OAKNER 


161 


another,  seeking  to  Join  as  defendants  tbe 
Beatrice  Creamery  Company  and  J.  S.  Ma- 
loney,  as  receiver  of  the  T.  H.  Bunch  Com- 
mission Company,  with  which  was  consolidat- 
ed an  indei>endent  action  by  the  Beatrice 
Creamery  Company  against  W.  H.  Gamer 
and  another,  for  a  sum  deposited  in  the  reg- 
istry of  tbe  court  From  an  order  directing 
ttie  deiic  of  the  court  to  pay  the  fund  to  the 
trustee  in  bankruptcy  of  the  Bunch  Commis- 
sion Company,  the  Beatrice  Creamery  Com- 
pany appeals.    Affirmed. 

li.  El  BOnton  and  Comer  ft  Clayton,  all  of 
Uttle  Rock,  f&r  appellant  H.  M.  Trleber,  of 
Little  Rock,  for  appellees. 

HART,  J,  On  November  23,  1914,  W.  H. 
Gamer  and  the  German  National  Bank  of 
Little  Rock,  Ark.,  as  trustee,  filed  a  bill  of 
Interpleader  in  the  Pulaski  chancery  court 
in  which  the  Beatrice  Creamery  Company,  a 
corporation  organized  and  doing  business  un- 
der the  laws  of  the  state  of  Oklahoma,  and 
J.  S.  Maloney,  as  receiver  of  the  T.  H.  Bunch 
Commission  Company,  a  domestic  corpora- 
tl<Hi,  were  asked  to  be  made  parties  defend- 
ant The  bill  of  interpleader  alleges  that 
daring  the  months  of  September  and  October, 
1914,  the  Beatrice  Creamery  Company  ship- 
ped and  consigned  to  the  T.  H.  Bunch  Com- 
mission Company,  at  Little  Rock,  Ark.,  but- 
ter of  the  value  of  $1,707.75;  that  upon  the 
arrival  of  said  butter  at  Little  Rock  it  was 
tamed  over  by  the  Bunch  Commission  Com- 
pany to  W.  H.  Gamer;  that  Gamer  sold 
said  butter  of  the  value  of  $1,707.75  to  re- 
tail mendiants;  that  the  proceeds  were  In 
Us  possession  until  October  16,  1914,  when 
the  same  was  paid  over  by  him  to  the  Ger- 
man National  Bank  of  Little  Rock,  Ark.,  as 
tmstee,  to  be  held  by  it  pending  settlement 
of  the  ownership  of  said  money;  that  both 
tbt  Bunch  Commission  Company  and  the 
Beatrice  Creamery  Company  were  claiming 
said  fond  and  demanding  payment  from  the 
defendant  Gamer.  Tbe  plaintiffs  paid  said 
money  Into  the  registry  of  the  court  and 
asked  that  the  receiver  of  the  Bunch  Commls- 
■ion  Company  and  the  Beatrice  Creamery 
Company  be  compelled  to  interplead  for  said 
fund.  The  receiver  of  the  Bunch  Commis- 
sion Company  entered  his  appearance  to  the 
suit  but  no  service  of  any  kind  was  bad  upon 
the  creamery  .company,  and  that  company 
did  not  enter  its  appearance  to  the  action. 

The  Beatrice  Creamery  Company  filed  an 
independoit  action  in  Che  chancery  court 
against  W.  H.  Gamer  and  W.  A.  Hicks,  cash- 
ier of  the  German  National  Bank.  The  plain- 
tiff alleges  that  the  T.  H.  Bunch  Conunisslon 
Company  entered  Into  a  contract  with  it 
whereby  tbe  creamery  company-  agreed  to 
sell  and  deliver  to  said  commission  company 
its  output  of  butter  which  was  shipped  and 
delivered  at  Little  Rock,  Ark.,  and  that  said 
commission  company  was  to  have  the  ezclu- 
•Ire  right  to  seU  the  butter  of  the  cream- 
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ery  company  In  the  city  of  Little  Bock ;  tbat 
subsequently  the  commission  company  assign- 
ed Its  contract  with  the  creamery  company 
to  W.  H.  Gamer,  that  thereafter  Gamer  con- 
tinued to  act  as  exclusive  seller  of  the  but- 
ter of  the  creamery  company  in  Little  Rock ; 
that  the  creamery  company  since  then  has 
shipped  butter  to  Little  Rock  of  the  contract 
value  of  $3,658.77,  and  tbat  the  same  was  ac- 
cepted and  received  by  the  said  Gamer,  but 
that  he  has  failed  and  refused  to  pay  for 
same.  The  complaint  further  alleges  that 
Garner  admitted  liability  for  the  purchase 
price'  of  a  part  of  said  butter  in  the  sum  of 
$1,707.75,  and  tbat  that  amount  had  been 
paid  by  him  to  W.  A  Hicks,  as  trustee,  with 
the  understanding  that  the  latter  should  hold 
the  same  for  the  parties  held  to  be  entitled 
to  It 

The  prayer  of  the  complaint  Is  that  Hicks 
be  enjoined  from  paying  said  sum  of  money 
so  held  by  him  to  any  one  until  the  final 
hearing  of  this  cause,  and  that  said  amount 
then  be  paid  to  said  creamery  company  to  be 
applied  as  a  credit  on  the  amount  alleged  to 
be  due  it  by  said  Garner,  and  that  It  have 
judgment  against  Gamer  for  the  balance  al- 
leged to  be  due,  namely,  the  sum  of  $1,951.02. 
On  motion  of  W.  H.  Garner,  the  court  order- 
ed that  that  portion  of  the  action  Instituted 
by  the  Beatrice  Creamery  Company  against 
W.  H.  Garner  and  W.  A.  Hicks  for  $1,707.75 
deposited  In  the  registry  of  the  court  be  con- 
solidated with  tbe  Interpleader  suit  The 
court  sustained  a  demurrer  to  the  complaint 
of  tbe  creamery  company  asking  a  judgment 
against  Garner  for  tbe  sum  of  $1,951.02  and 
dismissed  his  complaint  in  tbat  respect  with- 
out prejudice  to  bis  bringing  an  action  at 
law. 

At  tbe  hearing  of  tbe  consolidated  causes, 
the  testimony  jof  W.  H.  Gamer  and  T.  H. 
Bunch  was  taken  before  the  court  orally,  and 
their  testimony  reduced  to  writing,  and  by 
order  of  the  court  filed  as  their  depositions 
In  the  cause.  It  appears  from  their  testi- 
mony that  the  T.  H.  Bunch  Commission  Com- 
pany, before  it  became  insolvent,  did  a  large 
commission  business  in  the  city  of  Little 
Rock,  that  a  part  of  its  business  was  to  sell 
butter,  and  that  it  had  a  contract  with  tbe 
Beatrice  Creamery  Company  to  take  the  en- 
tire output  which  is  shipped  to  the  city  of 
Llttla  Rock. 

The  commission  company  had  a  standing 
order  with  the  creamery  company  for  its 
butter,  and  payment  was  usually  made  once 
a  week,  though  at  times  longer  Intervals  be- 
tween payments  occurred.  W.  H.  Garner  was 
In  the  employ  of  the  Bunch  Commission  Com- 
pany and  had  charge  of  the  sales  of  butter 
made  by  it  to  the  retail  merchants  of  Little 
Rock.  Subsequently  the  Bunch  Commission 
Company  made  an  agreement  with  Gamer, 
whereby  the  latter  was  to  take  off  Its  hands 
tbe  butter  consigned  to  it  by  the  creamery 
company  at  tbe  price  tbat  it  paid  the  latter 


Digitized  by 


Google 


162 


179  SOUTHWESTERN  REPORTEB 


(Ark. 


therefor;  to  other  words,  the  commission 
company  agreed  with  Garner  to  sell  him  the 
butter  It  received  from  the  creamery  com- 
pany at  the  actual  cost  price,  and  Gamer  was 
thereafter  to  sell  the  butter  to  the  retail 
trade  of  Little  Rock  at  whatever  price  he 
desired.  The  Bunch  Commission  Company 
had  a  rating  with  the  creamery  company,  but 
Garner  was  unknown  to  it.  The  commission 
company  continued  to  receive  consignments 
of  butter  from  the  creamery  company  under 
its  contract  with  that  company  and  made  its 
remittances  therefor  about  once  a  week  as  it 
had  agi-eed  to  do.  It  turned  the  butter  over 
to  Gamer  at  its  actual  cost,  and  Gamer 
made  settlements  with  the  commission  com- 
pany once  a  week  therefor.  Prior  to  the  in- 
stitution of  this  action,  the  Bunch  Commis- 
sion Company  became  insolvent,  and  a  receiv- 
er was  appointed  to  take  charge  of  its  assets. 

The  court  found  that  the  T.  H.  Bunch  Com- 
mission Company  was  not  the  agent  of  Gar- 
ner to  the  purchase  of  the  butter  from  the 
creamery  company  in  the  transaction  in- 
volved to  this  suit,  and  that  the  transaction 
was  one  of  sale  on  open  account  by  the 
creamery  company  to  the  commission  com- 
pany and  a  resale  on  open  account  by  the 
commission  company  to  Garner,  and  Gamer, 
having  deposited  the  money  in  the  registry 
of  the  court,  was  discharged  from  all  liability 
to  either  the  Bunch  Commission  Company  or 
the  Beatrice  Creamery  Company.  The  clerk 
of  the  court,  with  whom  the  money  had  been 
deposited,  was  directed  to  pay  the  same  to 
the  trustee  to  bankruptcy  of  the  Bunch  Com- 
mission Company.  The  Beatrice  Creamery 
Company  has  appealed. 

[t]  It  is  the  well-settled  law  of  this  state 
that,  wliere  an  agent  makes  a  contract  for  an 
undisclosed  principal,  both  the  principal  and 
the  agent  may  be  held  liable 'at  the  election 
of  the  party  who  dealt  with  the  agent  Mis- 
sissippi Valley  Consti-uetlon  Co.  v.  Chas.  T. 
Abeles  &  Co.,  87  Ark.  374,  112  S.  W.  894; 
Bryant  Lumber  Co.  v.  Crist,  87  Ark.  '434, 112 
S.  W.  9C5.  This  Is  conceded  to  be  the  law 
by  both  parties,  and  It  is  the  contention  of 
counsel  for  appellees  that,  where  one  is 
sought  to  hold  one  as  undisclosed  principal 
for  goods  bought,  it  is  essential  that  the  in- 
termediate party  through  whom  the  goods 
were  secured  shall  have  been  the  agent  of 
the  prtodpal  sought  to  be  held  and  not  his 
vendor,  and  that,  the  court  havtog  found  that 
the  Bunch  Commission  Company  was  the 
vendor  of  the  butter  to  Gamer  and  not  the 
agent  of  the  latter  in  purchasing  the  same, 
its  finding  of  fact  to  that  respect  should  not 
be  disturbed. 

[2,  31  It  is  the  settled  rule  of  this  court 
that  the  findings  of  fact  made  by  a  chancellor 
will  be  upheld  on  appeal  unless  they  are 
against  the  clear  preponderance  of  the  evi- 
dence. Tested  by  this  rale,  we  think  the 
findings  of  the  chancellor  should  be  upheld. 
The  Bundt  Commission  Company  was  a  cor- 


poration engaged  to  the  general  commission 
business.  A  part  of  its  business  was  to  sell 
butter,  and  It  made  a  contract  with  Oie 
creamery  company  for  the  exclusive  sale  of 
the  butter  which  it  shipped  to  LitUe  Rock. 
It  was  to  the  habit  of  receiving  dally  con- 
signments of  butter  from  the  creamery  on 
oi)en  account.  The  commission  company  had 
a  credit  with  the  creamery  company,  and 
nothing  was  said  or  known  by  the  creamery 
company  of  any  other  party  to  the  transaction. 
Gamer  had  no  credit  with  the  creamery  com- 
pany and  was  not  known  by  it.  He  made 
his  payments  direct  to  the  Bundi  Commisslrai 
Company,  and  the  commission  company  sent 
its  own  checks  to  the  creamery  company  In 
payment  for  the  butter.  At  the  time  the  con- 
tract between  the  Bunch  Commission  Com- 
pany and  the  Beatrice  Creamery  Company- 
was  made.  Garner  was  an  employ6  of  tbe 
commission  company.  No  other  contract  was 
made  by  any  one  with  the  creamery  company. 
Tbe  batter  was  consigned  by  the  creamery 
company  to  the  commission  company  under 
the  original  contract  Gamer  could  in  no 
sense  be  deemed  an  undisclosed  prtodpal 
when  the  original  contract  was  made  between 
the  commission  company  and  the  creamery 
company.  The  mere  tact  that  be  subsequentr 
ly  agreed  with  the  commission  company  to 
take  over  all  consignments  of  butter  to  It 
from  the  creamery  company  at  actual  cost 
did  not  have  tbe  effect  of  making  him  an  nn- 
dlsclosed  principal. 

[4]  The  court  did  not  err  to  the  consolida- 
tion of  the  causes  under  the  act  of  May  11, 
1905.  The  object  of  this  act  providtog  for 
the  consolidation  of  causes  was  to  save  a  rep- 
etition of  evidence  and  unnecessary  consump- 
tion of  time  and  costs  In  actions  depending 
upon  the  same  or  substantially  the  same  evi- 
dence or  arisdng  out  of  the  same  transaction. 
St  L.,  I.  M.  &  8.  R.  Co.  V.  Raines,  90  Ark. 
482,  119  S.  W.  266;  little  Bock  Gas  &  Fuel 
Co.  et  al.  T.  Coppedge,  172  S.  W.  886. 

In  the  case  of  St  L.,  I.  M.  &  S.  R.  Ca  t. 
Broomfleld,  83  Ark.  288,  104  S.  W.  133,  the 
court  said  that  tbe  act  leaves  to  the  discre- 
tion of  the  trial  court  tbe  consolidation  of 
actions  of  like  nature  relatlTe  to  the  same 
questions  pending  before  the  court  without 
reference  to  the  identity  of  the  parties  and 
without  restriction  as  to  the  causes  of  ac- 
tion which  may  be  joined  to  tbe  same  snlt 

It  follows  that  the  decree  velU  be  affirmed. 

Mcculloch,  O.  J.  (dissenting).  The  un- 
disputed evidence  in  this  case  Is  to  the  efiFect 
that  Bunch  Commission  Company  concluded 
to  go  out  of  the  business  of  selling  butter  to 
retail  men  In  Little  Rock,  and  turned  their 
contracts  with  the  Beatrice  Creamery  Com- 
XMiny  over  to  Gamer  to  receive  the  butter,  to 
pay  for  it,  and  sell  It.  There  is  no  conflict 
whatever  in  the  evidence,  and  It  is  not  suffi- 
cient to  warrant  the  inference  that  there  was 
a  resale  of  the  batter  by  Banch  Commission 
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Ooniiiaiijr  to  Garner.  Oatner  teatlfled  tbat 
BDach  Commission  Company  decided  to  go 
oat  of  the  city  buslneaa»  and,  aa  a  matter  of 
Mcommodatlon  to  blm  (Garner),  tnmed  the 
oatnct  with  tbe  Beatrice  Creamery  Com- 
pany over  to  him,  and  that  he  "ran  tbe  bual- 
neas,  merely  using  Bunch's  name  for  the  pur- 
pose of  getting  the  butter."  Tbe  testl;nony 
of  T.  H.-  Bunch  was  to  the  same  effect  ills 
statement  Is  as  follows: 

"It  was  simply  a  favor  we  were  trying  to  ex- 
tend Mr.  Gamer  for  past  gerrices;  he  had  been 
faithful  to  U8  for  many  years.  We  turned  the 
contract  we  had  with  the  Creamery  Company 
oTer  to  Mr.  Gamer  and  continued  to  let  him 
Older  the  batter  in  our  name  simply  as  a  mat- 
ter of  accommodation  to  blm," 

They  both  testified  that  the  sole  rfeason  for 
leaving  the  contract  in  the  name  of  the 
Bunch  Commission  Company  was  that  they 
were  afraid  that  if  they  undertook  to  get 
a  new  contract  in  Gamer's  name  some  other 
dealer  might  secure  the  contract  with  the 
creamery  company,  and  it  was  decided  that 
the  best  way  was  to  leave  tbe  contract  in 
the  name  of  the  Bunch  Commission  Compa- 
ny. .There  is  no  donbt  about  the  Inference 
which  can  be  drawn  from  the  statements  of 
those  two  witnesses,  who  were  the  only  ones 
who  testified  on  the  subject. 

"The  effect  of  the  transaction  was  to  make 
it  an  assignment  of  the  contract  by  Bunch 
Commission  Company  to  Gam«n:,  and  the 
commission  company  became  the  agent  of 
Gamer  in  performing  the  contract  for  thtt 
pm^rhase  of  the  butter.  The  fact  that  no 
such  relation  existed  at  the  time  the  orig- 
inal contract  was  made  with  the  creamery 
company  does  not  alter  the  law  applicable 
to  the  facts  of  the  case.  The  contract  was 
executory,  and  the  sales  thereunder  were 
consummated  only  when  deliveries  of  butter 
were  made  in  installments  from  time  to  time.' 
No  sale  was  complete  until  thece  was  a  de- 
livery of  the  butter.  Therefore,  when  the 
Installments  were  delivered  through  Bunch 
Commission  Company  to  Garner,  the  latter 
was  an  undisclosed  principal  in  the  trans- 
action. The  transaction  between  Bunch 
Commission  Company  and  Gamer  contain- 
ed ncme  of  the  elements  of  a  resale  to  the 
latter,  tor  Bunch  and  Garner  both  testified 
that  tlie  CMitract  was  tamed  over  to  Gar- 
ner, and  that  be  was  to  receive  the  butter 
and  pay  tot  it  in  the  name  of  Bunch  Com- 
mission Company  for  bis  own  benefit.  Sup- 
pose that  the  contract  bad  been,  by  formal 
written  indorsement,  transferred  to  Garner, 
and  the  subsequent  delivery  of  butter  made 
throngh  Bonch  Commission  Company.  Would 
not  the  commission  company,  under  those  cir- 
cumstances, have  been  the  agent  of  Gar- 
ner? If  that  be  true,  it  necessarily  follows 
that  under  the  facts  of  this  ease  the  doctrine 
of  llat>ility  of  an  undisclosed  agency  applies, 
for,  as  before  stated,  the  effect  of  tbe  trans- 
action was  to  assign  the  contract.     Bunch 


■Commbwlom  Company,  by  permitting  the  coa- 
tlnned  use  of  its  name  in  receiving  deliv- 
eries of  butter  under  the  contract  without 
disclosing  Gamer's  connection  with  the 
transaction,  rendered  itself  liable  to  the 
creamery  company  for  the  price  of  the  but- 
ter so  rec^ved,  but  Gamer  is  liable  too,  for, 
according  to  the  true  import  of  the  transac- 
tion, he  was  the  real  purchaser  of  the  butter, 
and  the  debt  for  the  price  was  in  fact  his 
debt,  and  not  that  of  tbe  commission  com- 
pany. Gamer  is  willing  to  pay  for  the  but- 
ter, and  has  in  fact  paid  tbe  amount  into  the 
registry  of  the  court  Bunch  Commission 
Company  has  no  Just  claim,  to  the  amount 
so  paid,  and,  according  to  settled  principles 
of  law,  it  should  be  recovered  t^  the  cream- 
ery company  and  not  by  the  general  creditors 
of  the  Bunch  Commission  Company. 

The  Justice  of  that  view  is  made  plain 
by  the  statement  in  one  of  the  text-books  on 
the  law  of  agency,  giving  a  reason  for  the 
rule  of  liability  of  an  undisclosed  princi- 
pal: 

"Inasmuch  aa  the  principal  must  ordinarily 
settle  with  some  one — being  liable  to  the  agent, 
perhaps  upon  an  express  contract  of  indemnity 
or  reirabursement,  or  upon  an  implied  one  wher* 
ever  tbe  nondisclosure  of  the  principal  and  the 
pledging  of  the  agent's  own  credit  do  not  consti- 
tute such  a  violation  of  duty  as  to  disentitle  the 
aRent  to  such  relief— it  seems  to  be  a  conven- 
ient 'short-cut,'  if  nothing  more,  to  give  the 
third  part  a  direct  claim  upon  the  principal 
instead  of  requiring  him  to  pursue  the  agent 
who  will  then  pursue  the  principal.  Where  this 
is  attempted  before  the  principal  has  paid  or 
settled  with  agent — and  this  seems  to  have  been 
the  typical  case  in  the  first  instance — nothing 
but  more  or  less  technical  rules  of  procedure 
would  seem  to  stand  in  the  way  of  it  2  Me- 
chem  on  Agency  (2d  Ed.)  {  1729. 

KIRBY,  J.,  concurs  in  the  views  here  an- 
nounced. 


HUGHES  et  al.  v.  ROBUCK  et  al    (No.  101.) 
(Supreme  Court  of  Arkansas.     July  6,  191B.) 

1.  Schools  and  School  Distbicts  €=>44— 
Dissolution  or  Districts— Statutobt  Pbo- 

VISIONS. 

Act  Feb.  4,  18S8  (Laws  1868-^,  pp.  27, 
28)  a  16  and  17  (Kirby's  Dig.  g  7695),  pro- 
vide relative  to  special  school  districts  that  the 
general  school  laws  when  not  inapplicable,  and 
so  far  as  not  inconsistent  with  and  repugnant 
to  that  act,  shall  apply  to  districts  organized 
thereunder.  Act  April  1,  1895,  p.  82,  {  1,  pro- 
vides that  the  county  court  shall  have  power  to 
dissolve  any  school  district  and  attach  the  ter- 
ritory thereof  in  whole  or  in  part  to  on  adjoin- 
ing district  or  districts  whenever  a  majority  of 
the  electors  residing  in  such  district  shaU  peti- 
tion the  court  so  to  do.  Held,  that  the  court 
has  power  to  dissolve  a  special  school  district 
as  well  as  a  common  school  district 

[Bd.  Note.— For  other  caaea,  see  Schools  and 
School  Districts,  Cent  Dig.  gS  88-01;  Dec. 
Dig.    <8=»44.] 

2.  Schools  and  School  Distbicts  <s=>44— 
DissoLtmoN  of  Districts  —  Statutobt 
Provisions. 

Under  Act  AprU  1,  1895,  p.  82,  g  1,  the 
recital  in  a  petition  for   the  dissolution  of  a 
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Bcbool  district  of  the  districts  to  wliich  the  pe- 
titionen  desire  the  territory  of  the  disaolTsd 
district  attached  is  not  jurisdictional,  as  the 
statute  requires  no  sudi  designation,  and  this 
is  one  of  the  things  to  be  taken  into  account 
by  the  court  in  exercising  its  discretion  as  to 
whether  the  district  shall  be  dissolved. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {{  88-81;  Dec  Dig. 
«=>44.] 

3.  ScHoou  AND  School  Dibtbiotb  C=riil 
DlSBOIiUnON     OF     Distsicts  —  Statutobt 
Pbovisionb. 

Act  April  1, 1895,  p.  82, 1 1,  merely  confers 
upon  the  county  court  discretionary  authority 
to  dissolve  school  districts,  and  does  not  re- 
quire it  to  dissolve  a  district  upon  the  filing  of 
a  proper  petition. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  DUtriQts,  Cent.  Dig.  §{  88-91;  Dec.  Dig. 
<S=944.] 

4.  ScHooug  AND  School  Districts  9=>44— 
Dissolution  of  Districts  —  Statutory 
Pbovibions. 

Under  Act  April  1,  1895,  p.  82,  8  1.  the 
county  court  has  no  authorit?  to  dissolve  a 
school  district  except  on  the  filing  of  a  petition 
conforming  to  the  requirements  of  the  statute. 
[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {{  88-91 ;  Dec.  Dig. 
«=>44.1 

5.  Schools  and  School  Districts  #s>44— 
Dissolution  of  Districts  —  Statutobt 
Provisions. 

Under  Act  April  1,  1895,  p.  82,  |  1,  authoi^ 
izing  county  courts  to  dissolve  school  districts, 
and  secrion  3,  providing  that  whenever  any 
district  shall  be  abolished  any  indebtedness  due 
by  it  shall  be  proportioned  among  the  districts 
to  which  its  terntory  has  been  attached  ac- 
cording to  the  value  of  the  territory  each  re- 
ceived, the  discretion  of  the  court  in  the  as- 
signment of  the  territory  to  other  districts  is 
limited  only  by  the  duty  of  adjudging  against 
the  territory  so  distributed  its  pro  rata  part  of 
the  indebtedness  of  the  dissolved  district, 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Gent.  Dig.  U  88-91;  Dec. 
Dig.  <S=944.] 

ELirby..  J.,  dissenting. 

Appeal  from  Clrcalt  Coart,  IJee  CDonty; 
3,  M.  Jackson,  Judge. 

Certiorari  proceeding  by  Q.  R.  RobQck  and 
otbers  against  W.  S.  Hughes  and  others. 
Wtom  a  judgment  quashing  an  order  of  the 
county  court  dissolving  a  school  district,  de- 
toidanta  appeal.  Reversed  and  remanded, 
with  dlfectlona 

H.  F.  Roleson,  of  Marlanna,  for  appellants. 
Smith  &  McCullocb  and  Daggett  &  Daggett, 
all  of  Marlanna,  for  appellees. 


SAHTH,  J.  This  case  involves  the  right  of 
the  county  court  to  dissolve  a  fecial  school 
district,  and  questions  the  sufficiency  of  a 
petition  upon  which  that  action  was  taken. 
The  county  court  of  Lee  county  bad  estab- 
lished a  special  school  district  known  as 
special  school  district  H,  and  this  district 
was  later  dissolved  upon  the  petition  of  a 
majority  of  the  residents  thereof  praying  its 
dissolution.  The  petition,  however,  did  not 
specify  the  apportionment  which  the  peti- 


tioners desired  made  of  tbe  territory  ot  tlw 

district 

[1]  Prior  to  the  Act  at  February  4,  1869 
(liaws  1868-69,  p.  20),  all  school  districts 
were  of  the  same  (dass,  that  Is,  were  common 
school  districts;  but  this  act  authorized  the 
creation  of  special  school  districts  In  cities 
and  towns,  and  conferred  upon  those  districts 
cert&ln  enlarged  powers,  which  powers  have 
been  increased  by  subsequent  leglslatloii. 
Sections  16  and  17  of  this  act,  whldi  are  now 
section  7695  of  Klrby's  Digest,  provided  tliat : 

"The  provisions  of  the  general  school  laws  of 
the  state  which  are  now  or  may  hereafter  be  in 
force,  when  not  inapplicable,  and  so  far  as  the 
same  are  not  inconsistent  with  and  repugnant  to 
the  provisions  of  this  act,  sliaU  apply  to  dis- 
tricts organized  under  this  act.    •    •    •  " 

Until  the  passage  of  the  act  approved  April 
1,  1895,  entitled  "An  act  to  empower  county 
courts  to  dissolve  school  districts,"  there 
was  not  authority  in  the  law  for  the  dissolu- 
tion of  either  special  school  districts  or  com- 
mon school  districts,  although  there  was  pro- 
vision in  the  law  for  the  enlargement  of  such, 
special  districts  and  for  changes  la  tbe 
boundaries  of  common  school  districts.  'Sec- 
tion 1  of  this  act  of  1893  provides  that : 

"The  county  courts  of  this  state  shall  have 

Sower  to  dissolve  any  school  district  now  estab- 
shed,  or  which  may  hereafter  be  established  in 
its  county  and  attach  the  territory  thereof  in 
whole  or  in  t>art  to  an  adjoining  district  or  dis- 
tricts, whenever  a  majority  of  the  electors  re- 
siding in  such  district  shul  petition  the  court 
so  to  do." 

It  is  urged  that  the  section  quoted  applies 
only  to  common  school  districts.  But  we  see 
nothing  in  tbe  act  which  Justifies  this  con- 
struction. Its  language  is  that  the  court 
shall  have  power  to  dissolve  any  school  dis- 
trict now  established,  and  in  the  face  of  this 
language  we  cannot  say  that  the  Legislature 
intended  this  language  to  apply  to  districts 
of  the  one  class  and  not  to  districts  of  tbe 
other.  It  Is  said  in  all  the  cases  that  tbe 
legislative  control  over  tbe  creatl(m  and 
boundaries  of  school  districts  Is  plenary,  sub- 
ject only,  however,  to  the  limitation  that 
such  action  shall  not  impair  the  contracts  or 
obligations  of  such  districts.  Special  School 
Dlst  No.  2.  V.  Special  School  Dlst  of  Texar- 
kana,  111  Ark.  379,  168  S.  W.  1164;  Womble 
Special  School  District  r.  Ellington,  112  Ark. 
607,  164  S.  W.  1130. 

Section  3  of  the  act  of  1895  inrovldes  for 
the  apportionm^it  of  tbe  Indebtedness  of  any 
district  whldi  may  be  dissolved.  But  no 
such  question  is  presented  by  tbe  record  In 
this  case. 

[2-E]  The  judgment  of  tbe  county  court  dis- 
solving the  special  district  was  brought  be- 
fore tbe  circuit  court  on  certiorari,  where  it 
was  asked  that  said  judgment  be  quashed  be- 
cause of  the  failure  of  the  petition  upon 
which  the  Judgment  was  pronounced  to  desig- 
nate the  districts  to  which  the  petitioners 
desired  the  territory  of  the  dissolved  district 
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to  be  apportioned.  But  we  do  not  concur  in 
tbe  view  that  this  recital  in  the  petition  is 
JnrtsdictionaL  Tbe  statute  does  not  require 
the  petition  for  the  dissolution  of  a  district 
to  destgnate  the  districts  to  which  the  peti- 
tioners desire  the  territory  attached.  This 
act  of  1895  does  not  require  the  county  court 
to  dissolve  the  district  upon  the  filing  of  a 
proper  petition  therefor.  It  merely  confers 
upon  the  county  court  the  authority  to  do  so. 
A  discretion  abides  with  the  court  in  pasiaing 
upon  the  petition,  but  the  court  lias  no  au- 
thority to  dissolve  any  particular  district 
except  upon  the  filing  of  a  petition  conform- 
ing to  the  requirements  of  tbe  act  above 
quoted.  The  asslgnmoit  of  the  territory  of 
the  dissolved  district  is  one  of  the  things  to 
be  taken  into  account  by  the  county  court  in 
determining  how  this  discretion  shall  be  ex- 
erdsed,  and,  if  the  prayer  of  the  petition  is 
granted,  the  discretion  of  the  court  in  tbe  as- 
signment of  this  territory  is  limited  only  by 
the  duty  of  adjudging  agtiinst  the  territory 
80  distributed  Its  pro  rata  part  of  tbe  indebt- 
edness (MT  the  district  of  wbidi  it  was  orig- 
inally a  part 

In  the  recent  case  of  School  District  No. 
45  v.  School  District  No.  8,  177  S.  W.  892,  a 
somewhat  similar  objection  was  made  against 
the  granting  of  the  prayer  of  a  petition  for 
the  change  of  the  boundary  line  between  two 
adjoining  school  districts  transferring  three 
sections  of  land  from  one  district  and  attach- 
ing it  to  another.  The  decision  of  the  case 
tamed  upon  tbe -construction  of  section  7544 
of  Klrby's  Digest,  whidi  reads  as  follows : 

"The  county  court  shall  have  the  right  to 
form  new  school  districts  or  change  the  bound- 
aries thereof  upon  a  i>etition  of  a  majority  of 
all  the  electors  residing  upon  the  territory  of 
tbe  districts  to  be  divided." 

It  was  there  held  that  the  electors  of  the 
district  to  be  divided  only  were  to  be  taken 
into  account ;  that  the  electors  of  the  district 
to  whicb  the  territory  was  to  be  attached 
might  have  their  hearing  before  the  county 
court,  where  a  discretion  abided  to  grant,  or 
to  refuse,  the  petition  even  though  it  con- 
formed to  the  statute. 

It  is  urged  tliat  tbe  opinion  of  tills  court 
in  the  case  of  Ooz  v.  Boad  Improvement  Dis- 
trict No.  8,  176  S.  W.  676,  is  authority  for 
tlie  position  that  the  petition  was  void  be- 
canse  of  its  failure  to  designate  the  desired 
distribution  of  the  territory  of  the  dissolved 
district  But  we  do  not  concur  in  this  view. 
We  were  discussing  there  the  jurisdictional 
reqnirementB  of  the  petition  for  the  estab- 
llflhfflent  of  a  road  improvement  district,  and 
tn  that  connection  we  said  that  there  must  be 
no  uncertainly  about  the  road  or  street  to 
be  imi«oved;  and  there  is  no  analogy  be- 
tweoi  tliat  case  and  this.  The  petition  here 
apedfles  the  district  to  be  dissolved,  and,  as 
we  Iiave  seen,  tbe  statute  does  not  require  the 
petition  to  state  tbe  disposition  to  be  made 
of  the  territory  of  the  dissolved  district 


We  think  the  court  below  erred  in  quash- 
ing the  order  of  the  county  court  dissolving 
the  district,  and  Its  jud^nent  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  set  aside  that  order. 

KIBBY,  J.,  dissents. 


VAUOHAN  T.  CHICAGO,  R.  L  A  P.  BY.  CO. 
(No.  82.) 

(Supreme  Court  of  Arkansas.    July  5,  1915.) 

1.  Deeds  «=»194  —  Delivebt  —  PBEfiruiiPTioN 

▲HD  BUKDEN   OF  PSOOF. 

The  plaintiff,  in  en  action  to  set  aside  a 
deed  to  a  railroad  which  had  been  delivered  and 
filed  for  record,  had  the  harden  of  showing  that 
it  had  been  wrongfully  delivered ;  and  its  deliv- 
ery to  the  a^ent  of  the  railroad  and  its  filing 
for  record  raised  a  presumption  of  delivery. 

[EA.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  674-583,  628,  634;   Dec.  Dig.  «=9l94.] 

2.  Deeds  «=>208— Stjiticienct  or  Evidence 

— DELrvEBT. 

In  an  action  to  set  aside  a  deed  to  a  rail- 
road on  the  ground  of  its  nondelivery,  evidence 
held  to  sustain  a  finding  that  It  had  been  de- 
livered, and  that  the  title  had  vested  In  the 
railroad. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  K  625-632;    Dec.  Dig.   «=>2(«.] 

3.  Appeal    and    Ebbob    «=»100&— Review— 

FINDINQB— GonOLCSIVENESS. 

A  chancellor's  findings  of  fact  will  not  be 
disturbed  on  appeal  unless  against  the  clear  pre- 
ponderance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3970-8978 ;  Dec.  Dig.  «=> 
1009.] 

Appeal  from  Prairie  Chancery  Court;  Jno. 
M.  Elliott  Chancellor. 

Action  in  equity  by  Emmet  Vaugfaan 
against  the  Chicago,  Uock  Island  ft  Pacific 
Railway  Company.  Judgment  fOr  defendant 
and  plain  tier  appeals.    Affirmed. 

On  November  19,  1908,  Emmet  Vaughan 
instituted  this  action  in  the  (diancery  court 
against  the  Chicago,  Bock  Island  &  Padflc 
Ballway  Company,  to  annul  and  set  aside 
a  deed  because  of  no  delivery  and  on  ac- 
count of  nonperformance  of  certain  condi- 
tions alleged  to  be  stated  tliereln. 

The  Choctaw,  Oklahoma  &  Gulf  Bailroad 
Company  purchased  the  Searcy  and  Des  Arc 
Bailroad,  and  desired  to  extend  that  rail- 
road to  either  Hazen  or  De  Vall's  Bluff  on 
its  main  line.  Finally  it  decided  to  extend 
the  road  from  Des  Arc  to  a  point  near  De 
Vall's  Bluff,  and  a  contract  was  made  with 
certain  persons  in  Prairie  county  for  the 
procurement  of  the  right  of  way.  The  citi- 
zens of  Des  Arc  wished  tbe  extension  to  be 
made  along  the  banks  of  White  river  through 
the  town  of  Des  Arc  and  wished  the  depot 
moved  frwn  tbe  northwestern  part  of  the 
town,  where  it  was  ttien  located,  to  tbe  foot 
of  Buena  Vista  street  near  the  banks  of 
White  river.     In  order  to  secure  this  the 
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dtlzens  of  Des  Arc  made  certain  donations 
of  property  to  the  railroad  company  for  its 
right  of  way. 

Bminet  Vaughan  testified  that  he  was  and 
for  many  years  had  been  a  citizen  and  resi- 
dent of  Des  Arc;  that  on  February  24,  1903, 
he  executed  a  deed  to  W.  I*  Wllleford,  as 
trustee  for  the  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company,  conveying  six  lots  in  the 
town  of  Des  Arc,  the  consideration  recited 
in  the  deed  being,  "one  dollar  and  the  fur- 
ther consideration  that  the  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company  will  extend 
the'  Searcy  &  Des  Arc  road  from  its  main  line 
through  Des  Arc  along  the  river  route  as  sur- 
veyed and  to  its  main  line,  and  will  agree  to 
build  a  depot  near  the  east  end  of  Buena  Vis- 
ta street  in  Des  Arc" ;  that  in  February,  1905, 
Judge  Wllleford  came  to  him  and  stated  that 
he  had  been  requested  to  procure  a  deed  di- 
rect to  the  Chicago,  Bock  Island  &  Pacific 
Railway  Company,  the  successor  to  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company; 
that  at  that  time  the  railroad  company  had 
constructed  its  line  of  road  along  the  river 
route,  but  had  not  moved  its  depot  to  the 
east  end  of  Buena  Vista  street;  that  on  this 
accoont  he  at  first  refused  to  execute  a  new 
deed,  but  upon  the  representation  of  Judge 
Wlllefwd  that  the  road  and  depot  would  be 
constructed  at  once  he  executed  a  deed  in 
lieu  of  the  former  one,  with  the  understand- 
ing that  the  same  was  to  be  in  escrow  upon 
the  same  conditions  as  the  former  deed ;  that 
the  former  deed  had  been  placed  in  the  Iiands 
of  W.  B.  Frith,  as  cashier  of  a  bank  in  Des 
Arc;  that  subsequently  he  notified  one  of  the 
attorneys  of  the  railroad  company  that,  be- 
cause it  had  failed  to  build  the  depot,  he 
would  draw  down  his  deed,  and  did  go  to  the 
casMer  of  the  bank  and  procure  the  deed 
which  he  had  executed  on  the  24th  of  Feb- 
ruary, 1903;  that  subsequently,  on  Novem- 
ber 26,  1907,  he  conveyed  the  lots  in  question 
to  the  Hastings  Industrial  Company,  and 
executed  a  warranty  deed  therefor;  and 
that  said  company  erected  a  canning  factory 
on  said  lots. 

Judge  Wllleford  testified  that  he  was  the 
person  to  whom  the  deed  of  the  24th  of  Feb- 
ruary, 1903,  was  executed;  that  the  deed 
after  its  execution  was  delivered  by  him  to 
W.  B.  Frith,  cashier  of  the  Farmers'  &  Mer^ 
chants'  Bank  in  Des  Arc,  to  be  held  in  es- 
crow and  to  be  delivered  to  the  railroad  com- 
pany upon  the  performance  of  the  condi- 
tions named  in  the  deed ;  that  he  did  not  re- 
member precisely  all  that  occurred  in  regard 
to  the  execution  of  the  second  deed  in  1905, 
bat  that  Judge  Thweatt  and  he  had  several 
conversations  about  the  matter ;  that  he  un- 
derstood that  this  deed  was  to  be  in  escrow 
Just  as  the  trustee's  d^  above  referred  to; 
that  Mr_  Vaughan  never  authorized  him  to 
deliver  it  to  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company;  that  he  under- 
stood that  neither  the  deed  executed  in  1903 


or  that  executed  in  1905  was  to  be  ddlvctred 
until  the  conditions  above  stated  were  com- 
plied with;  that  he  had  no  recollection  of  be- 
ing present  when  the  second  deed  was  exe- 
cuted, or  of  having  aeea  it  aft^  it  was 
executed;  that  be  was  satisfied  be  never  had 
the  deed  in  his  possession;  and  that  the 
citizens  of  Des  Arc  were  making  every  ef- 
fort to  get  the  road  constructed  along  the 
rive;:  route  to  De  VaU's  Bluff. 

Judge  Thweatt  testified  that  he  was  a  resi- 
dent of  De  Vall's  Bluff  at  the  time  the  rail- 
road was  extended  from  Des  Arc  to  a  point 
near  De  VaU's  Bluff;  tliat  the  extension  of 
the  road  from  Des  Arc  to  Hazen  was  first 
determined  upon,  but  that  the  citizens  of  De 
VaU's  Bluff  induced  the  railroad  company  to 
change  the  line  to  a  point  near  De  Vall's 
Bluff,  upon  the  agreement  that  they  would 
furnish  the  right  of  way;  that  Mr.  Vaughan 
and  other  citizens  in  the  town  of  Des  Arc 
had  been  anxious  to  have  the  road  con- 
structed along  what  was  called  the  river 
route  through  Des  Arc,  and  that  the  road 
was  constructed  along  that  route  before  1905, 
but  that  the  depot  had  not  been  changed 
from  its  location  in  the  northwestern  part  of 
the  town  to  the  east  end  of  Buena  Vista 
street,  near  the  river,  as  desired  by  the  citi- 
zens of  Des  Arc;  that  the  railroad  company 
had  contemplated  moving  the  depot  to  that 
place,  and  had  procured  lots  upon  which  to 
erect  the  new  depot  on  August  8, 1907;  that 
the  depot  was  not  erected  on  the  new  site 
nntil  1908  Jnst  after  the  flUng  of  the  pres- 
ent suit;  tliat  in  February,  1905,  the  plain- 
tiff Vaughan  executed  a  deed  to  the  lots  In 
question  and  deUvered  the  same  to  him  as 
agent  for  the  railroad  company;  that  no 
conditions  were  written  in  the  deed  and  no 
verbal  conditions  attached  to  the  execution 
of  it;  that  nothing  was  said  about  the  loca- 
ti<»  of  the  dex)ot  at  the  time  of  the  execa- 
tlon  of  the  deed ;  that  the  deed  was  deliver- 
ed to  him  as  agent  of  the  railroad  company, 
and  filed  for  record  pursuant  to  the  direc- 
tions of  the  oflScers  of  the  company;  and 
tliat  there  was  no  understanding  that 
Vaughan's  deed  should  be  held  in  escrow, 
but  that  it  was  sent  in  to  the  company  along 
with  other  deeds  to  property  in  the  town  of 
Des  Arc. 

The  officers  of  the  railway  company  in 
charge  of  its  right  ot  way  testified  that  the 
deed  in  question  was  delivered  to  the  rail- 
way company  and  was  by  it  filed  for  record. 

Other  testimoDy  wUl  be  referred  to  in  the 
opinion. 

The  chanceUor  fonnd  the  issues  in  favor  of 
the  defendant  railway  company.  The  plain- 
tiff was  given  permission  to  remove  all  of 
the  improvements  on  the  lots  in  question, 
and  was  declared  to  be  the  owner  of  such  im- 
provements. The  court  further  found  that 
the  deed  executed  by  Emmet  Vaughan  to  the 
railway  company  was  for  a  valuable  con- 
sideration and  passed  title  to  said  lots  to 
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aid  railway  ccnnpany.    The  plaintiff  has  ap- 
pealed. 

Bmmet  Vaagban,  of  Des  Arc,  and  Trimble 
ft  Williams,  of  Lonoke,  for  appellant  Tbos. 
S.  Bdzbee  and  Geo.  B.  Pngh,  both  of  Little 
Bo(^  for  appellee. 

HAKT,  J.  (after  stating  the  facts  as  aboTe). 
It  wUI  be  remembered  that  the  first  deed 
executed  by  Vaughan  to  the  railway  com- 
pany was  on  the  24th  day  of  February,  1903. 
This  deed  was  In  consideration  that  the  rail- 
way company  should  extend  Its  line  of  road 
along  the  rlrer  route  as  surveyed,  and  that 
it  would  buUd  a  depot  near  the  east  end  of 
Bnena  Vista  street  This  deed  was  execut- 
ed to  Judge  Wllleford  as  trustee  for  the  rail- 
road company,  and  was  placed  in  the  hands 
of  a  bank  at  Des  Arc,  to  be  delivered  to  the 
railway  company  upon  the  performance  of 
tlie  conditions  named  In  the  deed.  Vaugban 
tesUQes  tliat  the  deed  executed  tty  him  In 
1905  was  upon  the  same  conditions,  and  that 
It  was  their  Intention  that  the  deed  should 
be  held  in  escrow.  It  is  the  contention  of 
counsel  for  the  plaintiff  that,  although  the 
deed  was  delivered  to  Judge  Thweatt,  who 
was  tbe  agent  of  the  railway  company,  in 
procuring  the  deed  Judge  Thweatt  was  deem- 
ed to  occupy  tbe  relation  of  a  third  party  to 
the  transaction,  and  that  the  deed  was  to  be 
held  in  escrow. 

Judge  Wllleford,  to  a  certain  extent,  cor- 
roborates tbe  testimony  of  tbe  plaintiff,  but 
stated  that  owing  to  bis  advanced  age  and 
ill  health,  he  does  not  remember  the  trans- 
action very  clearly,  but  states  that  his  recol- 
lection is  that  the  deed  was  executed  upon 
the  same  conditions  as  the  first  deed,  but 
that  it  was  never  delivered  to  him,  and  that 
be  does  not  know  what  was  done  with  it  aft- 
er It  was  executed. 

Jndge  Thweatt  acted  as  agent  for  tbe  rail- 
road company  In  procuring  the  deed  In  1905. 
He  says  that  the  deed  was  delivered  to  blm 
as  agent  for  the  railroad  company ;  that  no 
conditions  were  written  Into  the  deed,  and 
that  nothing  was  said  at  tbe  time  about  the 
erection  of  a  depot  at  the  east  end  of  Buena 
Tista  street;  that  the  railroad  company  had 
already  extended  its  line  along  the  river 
route ;  and  that  the  deed  was  filed  for  record 
by  the  railroad  company. 

[1]  This  second  deed  does  not  appear  in 
the  record,  but  we  think  it  may  be  taken  as 
certain  that  no  conditions  were  written  in  It 
as  hi  tbe  first  deed,  because  if  such  bad  been 
tbe  case  tbe  plaintiff,  no  doubt,  would  have 
introduced  It  In  evidence ;  for,  the  deed  hav- 
ing been  delivered  to  tlie  railway  company 
and  filed  for  record  by  it,  the  burden  of 
proof  was  up<m  tbe  plaintiff  to  show  that 
it  liad  been  wrongfully  delivered.  The  deed 
was  signed,  acknowledged,  and  delivered  to 
the  agent  of  tbe  railway  company,  and  by  it 
filed  for  record.     This   raises   a  presump- 


tion of  delivery  to  tbe  radlway  company. 
Oi«bam  ▼.  Suddetb,  87  Ark.  283,  133  S.  W. 
1033. 

[2]  One  of  tbe  principal  conditions  impos- 
ed by  tbe  flnt  deed,  namely,  that  the  road 
should  be  extended  along  the  river  route,  bad 
already  been  performed  by  the  railway  com- 
pany. When  we  consider  this  circumstance, 
in  connection  with  the  fact  that  no  conditions 
were  written  in  the  deed,  as  was  the  case 
when  the  first  deed  was  executed,  and  that 
the  second  deed  was  not  delivered  to  a  third 
party  to  be  held  until  the  conditions  were 
performed,  and  the  positive  testimony  of 
Judge  Thweatt  that  no  conditions  were  writ- 
ten in  the  deed,  and  that  nothing  was  said 
about  tbe  location  of  tbe  depot,  we  are  of 
the  opinion  that  it  cannot  be  said  that  tbe 
finding  of  the  chancellor  that  the  deed  was 
delivered  to  tbe  railway  company,  and  tliat 
the  title  to  tbe  proper^  in  question  vested 
in  it,  is  against  the  preponderance  of  tbe 
evidence. 

[3]  It  is  the  settled  rule  of  this  court  that 
findings  of  fact  made  by  a  chancellor  will  not 
be  disturbed  on  apiteal  unless  against  tbe 
clear  preponderance  of  tbe  evidence.  Tested 
by  this  rule,  we  are  unwilling  to  say  that  tbe 
findings  of  fact  made  by  the  chancellor  are 
against  the  clear  preponderance  of  the  evi- 
dence, and  the  decree  wiU  therefore,  be  af- 
firmed. 


TYRA  T.  STATE.     (No.  138.) 
(Supreme  Court  of  Arkansas.    Sept.  27,  1916.) 

Cbthtnai.  Law  i8=>814— iNSTRtronows  —  Ab- 
stract Ihstbuctions. 

In  a  prosecution  for  assault  with  intent  to 
rape,  it  was  not  error  to  refuse  to  give  instruc- 
tions distinguishing  between  conduct  wliich 
would  merely  constitute  acts  of  preparation 
and  acts  which  were  the  beginning  of  an  at- 
tempt to  have  carnal  knowledge  of  the  prosecut- 
ing witness  forcibly  and  against  her  will,  where 
there  was  no  issue  of  fact  requiring  such  in- 
struction, and  which,  if  given,  would  have  been 
abstract 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1821,  1833, 18.T9,  1860,  1885, 
1883,  1890,  1024,  1970-1965,  1987;  Dec.  Dig. 
<8s»814.1 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   Robt  J.  Lea,  Judge. 

John  Tyra  was  convicted  of  assault  with 
Intent  to  rape,  and  he  appeals.    Affirmed. 

J.  Bracey  Gulley,  of  Little  Rock,  for  ap- 
pellant Wm,  L.  Moose,  Atty.  Gen.,  and 
Jno.  P.  Streepey,  Asst  Atty.  Gen.,  for  the 
State. 

SMITH,  J.  Appellant  was  convicted  of 
the  crime  of  assault  with  intent  to  rai)e,  al- 
leged to  have  been  committed  upon  the  per- 
son of  one  Bessie  Holt  and  he  prosecutes 
this  appeal  to  secure  a  reversal  of  tbe  judg- 
ment pronounced  against  him.  He  assigns, 
as  error  calling  for  the  reversal  of  the  case, 
the  refusal  of  tbe  court  to  give  two  instruo- 
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tlons  requested  by  him.  These  Instrnctlons 
were  to  the  effect  that  appellant  could  not 
be  convicted  of  the  crime  of  assault  with 
intent  to  commit  rape  If  the  proof  only 
showed  that  he  did  some  act  or  acts  which 
were  mere  preparations  for  indulging  in 
sexual  intercourse  with  the  prosecuting  wit- 
ness,  and  did  no  act  which  was  the  begin- 
ning of  the  attempt  to  have  carnal  knowl- 
edge of  the  prosecuting  witness  forcibly  and 
against  her  will.  It  has  been  several  times 
decided  by  this  court  that  the  crime  of  as- 
sault with  intent  to  commit  rape  is  not  com- 
mitted unless  some  act  is  done  whldi  Is  the 
beginning  of  the  attempt  to  have  amcual  in- 
tercourse forcibly  and  against  the  will  of 
the  assaulted  female.  It  Is  not  sufiBdent  that 
there  may  have  been  acts  of  preparation  made 
without  the  consent  of  the  female,  nor  is  the 
crime  committed  by  evidence  of  solicitation 
merely.  The  assailant  must  have  done  some 
act  which  Is  not  merely  one  of  preparation 
or  solicitation,  but  is  one  which  is  Intended  to 
overcome  the  will  of  the  female  for  the  pur- 
pose of  having  sexual  intercourse  with  her 
forcibly  and  against  her  will.  It  is  not 
necessary,  however,  that  this  attempt  be  per- 
sisted in  to  the  uttermost,  but  it  Is  sufficient 
If  It  was  actually  begun,  without  reference 
to  the  reason  which  causes  the  assailant  to 
desist  Anderson  y.  State,  77  Ark.  37,  00  S. 
W.  846 ;  Douglass  v.  State,  105  Ark.  218,  150 
S.  W.  860,  42  L.  B.  A.  (N.  S.)  524;  Paul  v. 
State,  99  Ark.  558,  139  S.  W.  287 ;  Williams 
V.  State,  88  Ark.  91,  113  S.  W.  799. 

Appellant  now  complains  of  the  refusal 
of  the  trial  court  to  give  the  Instructions 
requested  by  him  distinguishing  between  con- 
duct which  would  merely  constitute  acts  of 
preparation  and  acts  on  bis  part  which  were 
the  beginning  of  an  attempt  to  have  carnal 
knowledge  of  the  prosecuting  witness  forcibly 
and  against  her  will.  We  think  the  trial 
court's  action  was  proper  under  the  evi- 
dence in  this  case.  The  evidence  was  sharp- 
ly conflicting,  and  it  is  impossible  to  recon- 
cile it  According  to  the  evidence  upon  the 
part  of  the  state  appellant  had  induced  the 
proeecutlag  witness  to  accompany  him  to 
Ldttle  Rock  under  the  representation  that 
he  could  and  would  assist  her  in  suppressing 
and  settling  a  criminal  prosecution  which  he 
told  her  had  been  or  would  be  instituted 
against  her.  They  spent  the  day  in  Little 
Rock,  and  he  attempted  to  Induce  the  girl 
to  spend  the  night  with  him,  but  she  de- 
clined to  do  so.  They  left  Little  Rock  on  a 
train,  departing  at  7  o'clock,  and  walked  from 
a  flag  station  to  the  girl's  home,  arriving 
there  some  time  after  dark,  and  duriag  a 
portion  of  this  Journey  they  traveled  through 
the  woods.  The  girl  testified  that  appellant 
bad  a  bottle  of  whisky,  from  which  he  drank 
freely,  and  that  he  invited  her  to  have  a 
drink,  but  she  declined.  She  testified  that  he 
bad  a  knife,  which  he  exhibited  after  be  had 
made  demands  upon  her,  and  that  be  said, 


"Tou  have  got  to  do  Just  ag  I  say,  or  I  wlU 

kill  you  right  here,"  and  that  she  tiioo^t 
he  was  going  to  cut  her  with  this  knife. 
A  knife  was  found  on  this  road,  but  appel- 
lant disclaimed  its  ownership.  The  girl 
further  testified  that  appellant  caught  her 
around  the  shoulders  while  her  arms  were  by 
her  side,  and  pulled  up  her  dress  and  tore 
her  underclothes  and  tried  to  throw  her 
down  on  the  ground,  and  that  ail  of  this 
was  done  forcibly  and  against  her  will ;  that 
she  cried  and  told  appellant  that  she  was 
engaged  to  be  married,  and  that  she  would 
accommodate  him  when  she  had  married, 
whereupon  he  released  her  and  told  her  that 
if  she  ever  breathed  a  word  of  what  had 
happened  to  any  one  he  would  kill  her.  On 
the  contrary,  appellant  denied  that  he  had 
even  requested  the  girl  to  have  sexual  in- 
tercourse with  him,  and  denied  having  placed 
his  hands  upon  her,  or  having  In  any  man- 
ner attempted  to  compel  her  to  have  inter- 
course with  him.  The  state  offered.  In  con- 
tradiction of  appellant's  evidence,  proof  of 
certabi  statements  made  by  him  In  which  he 
said  he  bad  asked  the  ^1  to  have  inter- 
course with  him,  but  that  when  she  declined 
nothing  more  was  said  about  it  and  that 
he  made  no  attempt  to  coerce  her.  It  ap- 
pears, therefore,  that  the  instructions  were 
abstract.  According  to  the  evidence  upon  the 
part  of  the  state  appellant  was  guilty  of  the 
crime  charged,  while,  according  to  his  own 
evidence,  be  was  not  guilty,  and  there  was 
no  issue  of  fact  which  required  the  court 
to  give  the  requested  instructions.  It  is  the 
purpose  of  the  instructions  on  the  part  of  the 
court  to  declare  the  law  applicable  to  the  is- 
sue of  facts  raised  by  the  evidence,  but  the 
court  should  not  give  abstract  instructions. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


SHBPPABD  V.  STATE.    (No.  185.) 
(Supreme  Court  of  Arkansas.    Sept  27,  1915.) 

1.  HoinoIDE    <&=»142— INSTBUCTIOHS— IWDIOT- 
HBNT— VabIANCB. 

An  indictment  for  first  degree  murder  waa 
in  the  common-law  form  which  charged  premed- 
itation, etc.,  but  did  not  charge  that  the  crime 
was  perpetrated  in  the  commission  of  a  robbery. 
The  court  on  the  trial  instructed  the  jury  that 
if  they  should  find  that  the  defendant  did  the 
killing  while  in  the  act  of  committing  a  robbery, 
they  should  find  him  guilty  as  charged.  Held, 
that  the  instruction  was  error,  since  there  are 
two  kinds  of  first  degree  murder,  and  an  indict- 
ment upon  one  will  not  sustain  an  instruction 
upon  the  other. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  §§  250-259;    Dec.  Dig.  «=>142.] 

2.  Cbiminai,   Law   «=»834r-TBiAi/— Inbtbuc- 

TIONS— MODOTCATION. 

It  is  not  error  to  omit  parts  of  a  requested 
instruction,  where  the  ins^uction  as  given  is 
in  the  language  of  the  statute  and  full  enough 
to  cover  the  point 

rEd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  Si  2013,  2014;  Dec.  Dig.  <8=»884.] 
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8.  Cbdhwai,  liAW   «=»e7ft— Tbiat/— OovuiJi- 

HVB  BviOBirCB— DiSOSBTIOn    OF  COUBT. 

Where  tbe  court  admitted  the  testimony  of 
9  witnesses  for  defendant  on  the  qnestion  of 
alibi,  and  excluded  that  of  10  other  witnesses 
opos  tbe  same  facts,  there  being  noting  to 
■how  that  the  testimony  of  the  10  excluded  was 
of  special  value  or  of  greater  weight  than  that 
of  the  9,  there  was  no  abuse  of  the  discretion  of 
the  court  to  determine  the  extent  to  which  ca- 
mnlatiTe  evidence  shall  go,  even  though  th« 
trial  was  upon  a  capital  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1606;    Dec.  Dig.  «=367e.l 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty;  Chas.  W.  Smith,  Judge. 

Bully  Sheppard  was  convicted  of  murder 
to  the  first  degree,  and  be  appeals.  Revers- 
ed and  remanded. 

Appellant  was  convicted  of  tbe  crime  of 
niiiider  In  the  first  degree  for  killing  Oeorge 
Brian  upon  an  indictment  regularly  charg- 
iDg  tbe  offense,  and  which  did  not  charge  it 
was  committed  In  tbe  perpetration  or  at- 
tempt to  perpetrate  robbery,  and  from  the 
lodgment  Imposing  tbe  death  sent^ice  brings 
this  appeal. 

It  appears  from  the  testimony  that  Oeorge 
Brian,  a  little,  frail,  old  man,  who  lived  alone 
In  a  small  but  In  a  iHne  thicket  In  an  old 
field  near  Camden,  was  murdered  and  bis 
safe  rifled  of  Its  contents  on  tbe  night  of 
Thanksgiving  day,  1014.  He  was  found  on 
the  next  morning  lying  on  tbe  floor  near  the 
small  safe  in  a  pool  of  blood,  with  the  top 
of  bis  bead  chopped  off  and  bruises  and 
gashes  upon  it  and  a  bloody  ax  and  club 
were  lying  near  him.'  Tbe  Inner  door  of  the 
little  safe  bad  been  battered  and  torn  off, 
and  there  was  no  money  In  It 

John  Barnes,  an  accomplice,  testlfled  that 
be  had  suggested  to  ai^ellant,  who  seemed 
greatly  In  need  of  money,  that  old  man  Bri- 
an had  some  money  they  could  get,  and  that 
appellant  said  they  would  go  down  and  take 
It  away  from  him;  that  he  would  take  the 
money  U  witness  would  go  with  him;  that 
appellant  asked  blm  If  he  bad  a  plstcd  and, 
upon  being  told  be  did  not,  requested  him 
to  get  one,  which  he  tried  and  failed  to  do. 
He  stated  they  went  from  Camden  down  to 
tbe  home  at  the  deceased  on  Satnrday  night 
before  the  mnrder  on  Thanksgiving,  and 
that  Bully  Sbepard  cut  a  club  near  tbe  house 
tod  told  him  to  stay  outside  while  be  went 
(m  down  to  get  tbe  money;  that  Sheppard 
went  to  tbe  house,  called  tbe  old  man  to  tbe 
door,  talked  with  blm  a  minute,  and  lighted 
a  match  and  returned,  saying,  be  didn't  see 
any  safe,  and  th^  went  on  back  to  town; 
tbat  on  Thanksgiving  night  wbUe  It  was 
raining,  they  returned  to  tbe  vldnlty  of  Bri- 
an's house,  and  Sheppard  cut  another  club, 
and  he  stood  80  or  40  yards  away  from  the 
house  while  Sheppard  went  in ;  tbat  he  was 
Inside  foar  or  five  minutes  and  returned  run- 
ning, and  said  be  had  knocked  tbe  old  man 
down  with  the  club  and  finished  blm  with  the 


ax ;  tbat  he  had  tbe  money  tn  bis  pocket 
This  occurred  between  7:30  and  8  o'clock. 
They  ran  away  from  tbe  vldnlty  and  divided 
tbe  money,  he  taking  eight  $10  UUs,  and 
Sheppard  seven,  of  tbe  money  secured,  and 
giving  Sheppard  $5  of  bis  own  money  to 
make  tbe  division  equal.  He  said  that  tbey 
returned  to  Camden,  six  miles  away,  reach- 
ing there  about  10  o'clock.  This  witness 
said  he  did  not  enter  tbe  house  at  all,  nor 
see  anything  tbat  was  done  there,  and  did 
not  expect  any  violence  would  be  necessa- 
ry to  secure  the  money,  and  thought  that 
Bully  would  be  able  to  scare  the  old  man 
into  giving  it  up  with  the  club.  The  borrow- 
ed overcoat  worn  by  him  on  the  night  of 
the  murder  had  stains  of  blood  spattered  on 
tbe  back  of  it,  and  tbe  skirt  was  bloody.  His 
share  of  the  money  was  found  bidden  In  a 
fence  corner,  where  be  told  bis  father  be 
had  put  it  No  money  was  found  upon  ap- 
pellant nor  about  his  place.  The  jumper  and 
pair  of  corduroy  pants  said  to  have  been 
worn  by  blm  In  tbe  afternoon  before  tbe  mur- 
der were  found  at  hla  house  wet  and  with 
wet  blood  upon  them.  Tbe  defense  of  an 
alibi  was  Interposed,  and  appellant  did  not 
testify.  His  statement  to  some  witnesses, 
after  bis  arrest,  that  he  had  been  at  Brian's 
house  on  the  Saturday  night  before  the  mur- 
der to  assist  two  white  men  in  robbing  thb 
old  man,  but  that  after  he  went  to  tbe  door 
he  looked  around  and  discovered  his  allies 
had  gone  away,  "their  nerve  having  failed," 
as  he  said,  and  that  be  went  away  and  nev- 
er went  back  and  was  not  there  when  the 
mnrder  was  committed,  was  In  evidence. 
Nine  witnesses  were  introduced,  accounting 
for  bis  whereabouts  from  about  6:30,  when 
he  ate  supper  at  Peter  Mayweather's'  till  10 
o'clock  of  the  night  of  tbe  murder..  These 
witnesses  stated  tbat  he  came  to  Mayweath- 
er's about  dark,  after  tbe  family  had  finished 
supper;  that  supper  was  prepared  for  blm 
about  6:30;  tbat  he  went  with  some  members 
of  tbe  family  to  a  neighbor's  of  the  name  of 
Pierce,  and  from  there  in  company  with  sev- 
eral people  to  a  party  or  entertainment  at 
Andy  Williams'  house;  that  he  remained  at 
tbe  party,  which  was  three  miles  or  more 
from  the  house  of  tbe  murdered  man,  for  an 
hour  or  two,  and  returned  with  the  crowd  to 
their  homes  as  tbe  lOtlO  passenger  train  was 
passing. 

The  court  refused  to  allow  10  other  wit- 
nesses, who  were  present  and  would  have 
testified  tbat  the  appellant  was  at  the  party 
and  remained  there  past  the  time  tbe  murder 
was  committed,  to  testify. 

The  court  Instructed  tbe  Jury,  giving, 
among  others,  over  appellant's  objection,  in- 
struction No.  2,  as  follows: 

"2.  Ton  are  instructed  that  if  you  find  from 
the  evidence  in  this  case,  beyond  a  reasonable 
doubt  that  the  defendant  entered  the  residence 
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of  the  deceased,  George  Brian,  with  Intent  to 
pen>etrate  the  crime  of  burglary,  robbery,  or 
larceny,  and  while  engaged  in  the  perpetration 
of,  or  the  attempt  to  perpetrate,  either  of  said 
crimes,  he  struck  and  killed  the  deceased  as 
charged  in  the  indictment,  it  will  be  your  duty 
to  find  him  guilty  of  murder  in  the  first  degree." 

It  also  amended  bis  requested  Instructions, 
numbered  3  and  6,  striking  out  certain  parts 
thereof. 

R.  K.  Mason  and  A.  N.  Meek,  bofb  of  Gam- 
den,  for  appellant  Wm.  Ij.  Moose,  Atty. 
Gen.,  and  Jno.  P.  Streepey.  Asst  Atty.  Gen., 
tor  ttie  State. 


KIRBT,  J.  (after  statins  tlie  facts  as 
above).  [1]  It  is  contended  that  the  court 
erred  In  giving  said  instruction  numbered  2, 
and  this  contention  must  be  sustained.  The 
indictment  did  not  diarge  the  offense  to 
have  been  committed  in  the  perpetration  of,  or 
attempt  to  perpetrate,  the  crime  at  robbery, 
and  the  jury  should  not  have  been  told  to 
find  the  appellant  guilty  of  murder  in  the 
first  degree,  if  they  found  deceased  was  kill- 
ed In  the  perpetration  of  the  robbery.  There 
are  two  classes  of  murder  in  the  first  de- 
gree, separate  and  distinct,  in  one  of  which 
it  is  necessary  only  to  allege  that  tbe  kill- 
ing was  done  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  one  of  the  felonies  nam- 
ed in  the  statute,  while  in  tlie  other  it  is  es- 
sential that  the  usual  technical  words,  show- 
ing the  killing  was  done  after  premeditation 
and  deliberation,  be  employed.  Cannon  v. 
State,  00  Ark.  564,  31  S.  W.  150,  32  S.  W. 
128;  Rayburn  v.  State,  69  Ark.  184,  63  S.  W. 
356 ;  Powell  V.  State,  74  Ark.  355,  88  8.  W. 
781. 

An  instruction  of  like  kind  was  held  to  be 
reversible  error  in  Rayburn  v.  State,  supra, 
wliere  the  offense  was  charged  by  the  usual 
comm(>n-law  Indictment. 

The  accomplice  upon  whose  testimony 
diiefly  the  conviction  was  had  did  not  see  the 
offense  committed,  if  bis  statement  be  true, 
and  was  surprised  that  killing  had  t>een  re- 
sorted to  by  appellant,  whom  he  bad 
expected  only  to  scare  and  intimidate  the 
old  man  into  giving  up  bis  money. 

The  case  is  not  like  that  of  Powell  t.  State, 
supra,  where  the  court  held  there  was  ample 
evidence  outside  of  that  tending  to  show  an 
offense  committed  in  the  perpetration  of  one 
of  the  statutory  felonies,  and  it  was  there 
also  held  that  the  remarks  of  the  prosecut- 
ing attorney,  objected  to  and  not  required 
withdrawn  by  the  court,  did  not  amount  to 
tbe  giving  of  an  instruction  by  tlie  court  of 
the  kind  complained  of  herein. 

[2]  It  is  next  contended  that  the  court 
erred  in  striking  out  a  portion  of  one  of  the 
instructions  relating  to  the  accomplice's  tes- 
timony, but  the  Instruction  as  given  contain- 
ed the  language  of  the  statute  relative  there- 
to, and  was  sufficiently  fuU  to  cover  the 
point.     Neither  was  there  error  in  striking 


the  clause  out  of  the  other  instructicm,  re- 
lating to  the  credibility  of  witnesses  which 
has  been  held  to  be  erroneous  when  specif- 
ically objected  to. 

[3]  it  is  next  contended  that  the  court 
erred  in  refusing  to  allow  the  10  other  wit- 
nesses produced  to  testify  in  support  of  the 
alibL  l^eir  testimony  would  have  been  cu- 
mulative, and  it  is  not  disclosed  that  any  of 
said  witnesses  had  any  special  or  peculiar 
knowledge  that  would  have  tended  more 
strongly  to  convince  the  jury  of  the  truth 
of  their  statements  of  the  whereabouts  of 
appellant  than  that  already  given  by  tbe 
numerous  witnesses  who  had  testified,  nor 
that  any  of  tiiem  were  of  such  standing  that 
their  statements  would  have  carried  more 
Weight  tbaik  that  (tf  the  others,  and  the 
court  did  not  err  in  refusing  to  permit  them 
to  testify.  It  is  within  the  sound,  judicial 
discretion  of  tbe  trlAl  court  to  limit  the  num- 
ber of  witnesses  permitted  to  testify  about 
a  particular  fact,  and  to  dedde  where  and 
when  the  introduction  of  cumulative  testimo- 
ny shall  stop;  and,  while  In  capital  cases 
this  discretion  should  be  cautiously  exercis- 
ed, it  will  not  be  controlled  unless  It  appears 
to  have  been  manifestly  abused.  Hall  v. 
State,  64  Ark.  121,  40  S.  W.  578;  Jack  Bayou 
Drainage  District  v.  Railway,  171  S.  W.  867 ; 
State  V.  Lamb,  141  Mo.  2dS,  42  S.  W.  827; 
Mote  8  Ann.  Cas.  828. 

It  is  unnecessary  to  discuss  the  other 
matters  complained  of,  which  will  not  likely 
occur  upon  a  new  trlaL 

For  tbe  error  in  giving  said  instruction,  tbe 
judgment  is  reversed,  and  tbe  cause  remand- 
ed for  a  new  trial. 


ST.  LOUIS   SOUTHWESTERN  BT.  CO.  T. 

I.  W.  HATNIB  &  CO.    (No.  85.) 
(Supreme  Court  of  Arkansas.     July  6,  1916.) 

L  Cabbiers  «=»218— Livb  Stock— Notice  of 
Claim— Time  fob  Bbinoinq  Suit. 

Where  a  carrier  had  established  two  rates 
for  interstate  stock  shipments,  one  under  an  un- 
restricted contract  as  to  the  hability  of  the  car- 
rier, and  the  other,  a  lower  rate,  limiting  lia- 
bility in  certain  respects,  but  both  containing 
the  same  stipulations  as  to  whom  notice  of 
claim  of  damages  should  be  given,  and  requiring 
suit  therefor  to  be  brought  within  six  months, 
and  the  shipper  accepted  without  inquiry  the 
lower  rate,  although  either  was  open  to  him, 
the  stipulations  as  to  notice  and  time  of  bring- 
ing suit  were  not  rendered  void  because  the 
shipper  was  not  given,  or  expressly  ofEered,  the 
right  to  ship  under  an  unrestricted  contract 

I  Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  674-696,  927,  928,  933-^49 ;  Dec. 
Dig.  «=>218.] 

2.  Cabbiebs  iS=»218— liiVB  Stock— Notice  op 
Claix  of  Damage  —  Tims  fob  Bbinoino 
Suit. 

Where  a  carrier  had  established  two  rates 
for  interstate  stock  shipments,  one  under  an  un- 
restricted contract  as  to  the  liability  of  the  car- 
rier, and  tbe  other,  a  lower  rate,  limiting  lia- 
bility in  certain  respects,  but  both  containinK 
the  same  stipulations  as  to  notice  of  claim  of 
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damages  and  time  forbringinfr  snit,  anclt  stipn- 
btions  were  not  inyalid  as  not  being  based  upon 
a  consideration  additional  to  that  snpporting 
the  contract  of  shipment,  since  they  did  not  con- 
stitQte  restrictions  npon  the  earner's  liability, 
bnt  were  merely  reasonable  regalations  for  the 
performance  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  674-696,  927,  928,  933-949;  Dec 
Dig.  <S=3218.] 

Appeal  from  Circuit  Court,  Ouachita 
County;   Chas.  W.  Smith,  Judge. 

Action  by  I.  W.  Haynle  &  Co.  against  the 
St  Louis  Southwestern  Ballway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  dismissed. 

Edw.  A.  Hald,  of  St  Louis,  Mo.,  and 
Gaughan  &  Sifford,  of  Camden,  for  appellant. 
J.  W.  Warrai,  of  Camden,  for  appellee. 

MeCtJLLOCH,  C.  J.  This  Is  an  action 
against  a  common  carrier  to  recover  dam- 
ages on  certain  shipments  of  cattle  from 
Camden,  Ark.,  to  East  St.  Louis,  111.  There 
were  three  separate  shipments,  and  a  small 
amount  of  damage  Is  claimed  on  account  of 
each.  The  total  sum  claimed  by  the  plaintiff 
was  $96.12,  and  on  trial  of  the  case  the  jury 
assessed  damages  In  the  sum  of  $60  In  favor 
of  the  plaintiff.  The  damage  to  the  cattle 
arose  principally  from  delay  In  the  first  ship- 
ment which  is  shown  to  have  resulted  In  a 
loss  by  reason  of  depreciation  In  the  market 
and  shrinkage  In  weight  of  the  cattle.  There 
is  evidence  sufficient  to  sustain  the  recovery 
for  the  amount  awarded  by  the  Jury. 

Each  of  the  bills  of  lading  contained  a 
sUpnlatlon  to  the  effect  that,  as  a  condition 
precedent  to  the  collection  of  any  damage 
for  loss  and  Injury  covered  by  the  contract, 
the  shipper  should  "give  notice  In  writing 
of  the  claim  therefor  to  some  general  officer 
or  to  the  nearest  station  agent  of  the  car- 
rier, or  to  the  agent  at  destination,  or  to 
some  general  officer  of  the  delivering  line," 
and  that  no  action  against  the  carrier  for 
the  recovery  of  damages  arising  under  the 
contract  should  be  sustainable  "unless  such 
action  or  suit  be  commenced  within  six 
months  next  after  the  cause  of  action  shall 
occur."  It  Is  undisputed  that  neither  of 
these  stipulations  were  compiled  with,  and 
the  only  question  presented  on  this  appeal 
Is  whether  or  not  the  stipulations  are  valid 
and  binding  upon  the  parties.  The  ship- 
ments constituted  Interstate  commerce,  and 
the  eontiact  with  reference  thereto  must  be 
tested  In  the  light  of  the  federal  laws  on  the 
subject 

"Hie  validity  of  any  stipulation  in  such  a 
contract  which  involves  the  construction  of  the 
statute,"  said  the  Supreme  Court  of  the  United 
States  in  M.,  K.  &  T.  Ry.  v.  Harrimati,  227  U. 
S.  657,  33  Sup.  Ct  397,  57  L.  Ed.  690.  "and 
the  validity  of  a  limitation  upon-  the  liability 
thereby  imposed  is  a  federal  question  to  be  de- 
termined under  the  general  common  law,  and, 
M  such,  is  withdrawn  from  the  field  of  state 
law  or  legislation." 


In  the  same  case  the  Supreme  Court  of 
the  United  States  said : 

"The  policy  of  statutes  of  limitation  is  to  en- 
cbarage  promptness  in  the  bringing  of  actions, 
that  the  parties  shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of  witnesses, 
destruction  of  documents,  or  failure  of  memory. 
But  there  is  nothing  in  the  policy  or  object  of 
such  statutes  which  forbids  thtf  parties  to  an 
agreement  to  provide  a  shorter  period,  provid- 
ed the  time  is  not  unreasonably  short  That  is 
a  question  of  law  for  the  determination  of  the 
court" 

[1]  It  Is  nfot  oBitended  that  either  of  the 
stipulations  mentioned  above  are  unreason- 
able, but  the  correctness  of  the  court's  ruling 
in  rendering  Judgment  against  the  carrier  Is 
defended  on  the  groimd  that  the  plaintiff  was 
not  given  the  right  to  ship  his  live  stock 
under  an  unrestricted  contract.  One  of  the 
plaintiffs  testified  that  he  accepted  the  eon- 
tract  that  was  offered  to  him  by  the  railroad 
agent.  The  imdlsputed  evidence  in  the  case 
Is  that  there  were  two  rates  established  by 
the  carrier — one  (the  higher  rate)  under  an 
unrestricted  contract  as  to  the  liability  of  the 
carrier;  and  the  other  (the  lower)  limiting 
the  liability  In  certain  respects.  The  con- 
tract under  each  of  the  rates,  however,  con- 
tains the  same  stipulation  with  reference  to 
giving  notice  and  the  time  within  whldi  an 
action  may  be  brought 

So  far  as  the  failure  of  the  agent  of  the 
carrier  to  offer  the  plaintiff  the  unrestricted 
contract  under  the  higher  rate  Is  concerned. 
It  Is  8ufl3clent  to  say  that  the  rate  had  been 
established  by  the  carrier,  and  It  was  the 
duty  of  the  plaintiff  to  take  notice  of  It  and 
to  ask  for  the  unrestricted  contract  If  he  de- 
sired to  take  advantage  of  It.  In  order  to 
bind  the  plaintiff  to  the  contract  which  he 
accepted.  It  was  not  necessary  for  the  agent 
to  call  Ms  attention  to  the  other  rate  and  to 
expressly  offer  It  to  him. 

In  St.  Louis  &  S.  F.  R.  Ca  v.  Pearce,  82 
Ark.  353,  101  S.  W.  760,  118  Am.  St  Rep.  75, 
12  Ann.  Cas.  125,  we  said : 

"It  was  improper  to  permit  the  plaintiffs  to 
testify  that  they  signed  the  contract  without 
reading  it,  and  that  the  agent  did  not  inform 
them  that  there  was  another  rate  under  a  con- 
tract of  unrestricted  liability.  The  agent  was 
not  bound  to  so  inform  them  unless  requested  to 
do  so,  as  information  was  obtainable  from  other 
sources  provided  by  law;  and  unless  the  agent 
refused,  upon  demand,  to  accept  the  shipment 
at  another  rate  under  a  contract  for  unrestrict- 
ed liability,  there  is  no  reason  for  holding  the 
contract  to  be  void,  as  this  court  has  held  that 
the  contract  is  valid  and  binding  where  it  is 
not  forced  upon  the  shipper." 

[2]  Nor  does  the  fact  that  the  special  stipu- 
lations mentioned  above  were  embraced  In 
both  contracts — in  other  words,  the  fact  that 
the  stipulations  were  not  based  on  some  ad- 
ditional consideration,  such  as  a  lower  rate — 
affect  the  validity  of  the  same.  Those  stipu- 
lations do  not  constitute  restrictions  upon  the 
liability  of  the  carrier,  but  are  established 
merely  as  reasonable  regulations  tor  the 
government  of  the  parties  in  performing  the 
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contract  and  In  mfordng  tbeir  rights  tbere- 
nnder.  St.  Lonls  &  S.  F.  R.  Co.  r.  Keller, 
90  Ark.  308,  119  S.  W.  254;  M.  ft  N.  A.  R. 
Co.  V.  Ward,  111  Ark.  102,  163  S.  W.  164. 
In  that  respect  those  stlpnlations  are  unlike 
one  which  contains  a  contract  for  a  reduc- 
tion of  the  amotmt  to  be  recovered,  or  the 
degree  of  care,  or  one,  in  fact,  which  affects 
in  any  other  particnlar  the  liability  of  the 
carrier;  but,  as  we  said  in  the  Keller  Case, 
supra,  the  validity  of  such  regulations  as 
this  depends  upon  their  reasonableness,  and 
not  upon  the  question  whether  or  not  there 
is  a  consideration  therefor,  Inasmudi  as  the 
stipulations  are  founded  upon  the  consider- 
ations of  the  contract  of  shipment. 

Counsel  for  plaintifr  rely  upon  the  decision 
of  this  court  in  the  case  of  St  Louis  &  S.  F. 
R.  Co.  V.  WeUs,  81  Ark;  460,  99  S.  W.  634, 
where  we  said  that,  the  special  contract  be- 
ing found  to  be  Invalid  on  account  of  having 
been  forced  upon  the  shipper  without  giving 
him  an  opportunity  to  ship  under  an  unre- 
stricted contract,  "all  question  as  to  limita- 
tion as  to  value  of  the  property  and  the  time 
for  bringing  the  action  passed  out  of  the  case." 
In  that  case,  however,  the  railroad  company 
sought  to  defend  under  a  contract  which  was 
void  because  it  had  been,  in  fact,  forced  upon 
the  shipper,  and  no  opportunity  was  given  the 
shipper  to  take  advantage  of  an  tmrestricted 
contract  with  respect  to  the  liability  of  the 
carrier.  It  was  shown  that  that  particular 
writing  was  not  enforceable  for  the  reason 
that  the  shipper  had  'been  compelled  to  take 
it  and  surrender  his  substantial  common  law 
rights  against  the  carrier.  Therefore  it  was 
proper  to  say  tliat,  as  the  contract  was  found 
to  be  void  on  that  account,  all  those  provi- 
sions passed  out  of  the  case. 

Such  is  not  the  present  case,  however,  for 
it  aiq;)ear8  that  the  carrier  had  two  rates, 
either  of  which  the  shipper  might  have  taken 
advantage  of;  and  since  he  accepted,  without 
further  inquiry,  the  contract  for  restricted 
liability,  he  is  bound  by  it 

The  Judgment  is  therefore  reversed,  and 
the  cause  dismissed. 


KANSAS  cm  SOUTHERN  RT.  CO.  v. 
BVLiU    (No.  05.) 

(Supreme  Court  of  Arkansas.     July  Q,  1915.) 

1.  Tbial  «=»139— Directing  Vebdict. 

In  an  action  against  a  railroad  company  for 
an  overcharge  in  freight  on  a  shipment  of  lire 
stock,  it  was  error  to  direct  a  verdict  against  the 
company  for  the  alleged  overcharge,  where  there 
was  evidence  tending  to  prove  the  correctness  of 
the  amount  charged. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §g  332,  333,  338-341,  3S5 ;  Dec.  Dig.  ©=p 
139.] 

2.  Cabbiebs  «=>160— Bill  of  Laoino— Limi- 
tation OF  Time  to  Sue— Validity. 

A  stipulation  in  a  bill  of  lading,  providing 
tliat  suits  upon  claims  arising  from  the  ship- 


ment shall  be   brought  within   six  months,  is 
valid  and  binding  upon  the  parties. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  231,  673;  Dec.  Dig.  •es>160.] 

8.  Cabbiebs  «=»218— HoLnma  Shipmbnt  fob 
Cbaboes— Stifttlation  in  Bill  or  Ladiro 
LniirrNa  Time  of  Actions — Effect. 

Where  live  stock  was  damaged  while  being 
held  by  a  railroad  company  at  destination  to 
compel  payment  of  freight  charges,  the  company 
had  the  right  to  insist  that  suit  for  such  damages 
be  brought  within  six  months  in  accordance  with 
a  stipulation  to  that  effect  iq  the  bill  of  lading, 
since  It  held  the  stock,  whether  rightfully  or 
wrongfully,  as  a  carrier  and  was  answerable 
only  in  accordance  with  such  stipulation. 

[Ed.  Note.— For  other  cases,  .see  Carriers, 
Cent  Dig.  |§  674-696,  927,  928,  933-949;  Dec. 
Dig.  «=>218.] 

4.  PLEAniNO  ®=>261  —  AVENDKBRT  —  DiSCBB- 
HON  OF  OODBT. 

In  a  suit  against  a  railroad  company  for 
damages  to  live  stock  shipped  under  a  bill  of 
lading,  providing  that  suits  upon  claims  arising 
from  the  shipment  should  be  brought  within  six 
months,  it  was  not  error  to  allow  defendant  to 
set  jup  such  defense  by  amendment  after  the  case 
was  called  for  trial,  the  conrt  having  a  large 
discretion  in  permitting  amendments,  and  no 
abuse  of  such  discretion  prejudicial  to  the  sub- 
stantial rights  of  die  parties  being  shown. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  U  794-800 ;   Dec  Dig.  <S=»261.] 

5.  Pleading  ®=3261— Defense  Raised  Fibst 
Time— Ausndmemt  of  Answeb— Waivbb. 

The  fact  that  a  defense  was  not  set  up  in 
the  original  answer  is  no  waiver  of  the  right  to 
insist  upon  it  by  subsequent  amendment  to  the 
answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ceot  Dig.  S§  794-800;  Dec.  Dig.  iS=92ei.l 

Smith,  3.,  dissenting. 

Appeal  from  Circuit  Court,  Sevier  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  Charles  Bull  against  the  ECan- 
sas  City  Southern  Railway  Company.  From 
a  Judgment  for  plalnttS,  defendant  appeals. 
Reversed  and   remanded. 

Charles  Bull  brought  this  suit  against  the 
railway  company  to  recover  damages  for  an 
alleged  overcharge  upon  a  shipment  of  freight 
from  Cimarron,  Kan.,  to  De  Queen,  Ark.,  «nd 
for  damages  alleged  to  have  been  caused  to 
his  live  stock  kept  by  the  company  in  muddy 
stock  pens  at  the  point  of  destination,  pend- 
ing  the  adjustment   of  the  freight   charge. 

The  complaint  alleged  that  the  plaintiff 
paid  $88,  the  foil  freight  charged  for  the 
shipment,  and  that  upon  arrival  at  De  Queen 
tlie  carrier  wrongfully  demanded  1107.88, 
which  he  was  finally  compelled  to  pay  in  or- 
der to  obtain  possession  of  the  shipment  It 
alleged  further  that  the  railroad  company 
unloaded  the  cattle  in  muddy  and  uncovered 
stock  pens  and  kept  them  therein  three  days, 
refusing  to  deliver  them,  and  because  of  the 
exposure  they  contracted  colds,  which  re- 
sulted in  coughs  and  pneumonia  and  six  of 
them  finally  died,  to  his  damage  in  the  sum 
of  f  1,000;  that  tjie  horses  were  likewise 
wrongfully  kept  in  said  stock  pens  and  dam- 
aged in  the  sum  of  $200.    The  answer  denied 
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tbe  allegations  of  the  complaint,  alleeed  that 
the  rate  charged  was  its  published  tariff  rate 
on  file  with  the  Interstate  Commerce  Com- 
mission, and  further  pleaded  that  plaintiff 
was  not  entitled  to  lecover,  nci>t  having 
broaght  salt  within  six  months,  as  provided 
in  the  bill  of  lading,  tbe  twelfth  paragraph 
of  which  was  specially'  pleaded,  and  pro- 
Tides: 

"It  is  farther  agreed  that  no  suit  or  action 
against  the  company  for  the  recovery  of  any 
damages  accrning  or  arising  out  of  said  shipmetit 
or  of  any  contract  pertaining  to  the  same,  or  the 
fanushinc  of  facilities  for  sncb  shipment,  shall 
be  sostained  in  any  conrt  of  law  or  equity  un- 
less auch  suit  or  action  shall  be  commenced  with- 
in six  months  next  after  the  loas  or  damage  shall 
have  occurred.  The  failure  to  institute  suit 
within  said  time  shall  be  deemed  conclusive  evi- 
dence against  the  validity  of  such  claim  or 
ctDse  of  action,  and  shall  be  •  complete  bar 
to  anch  suit" 

It  appears  from  the  testimony  that  plalu- 
tiir  8hlm)ed  In  April,  1912,  a  car  of  emigrant 
movables  from  Cimarron,  Kan.,  to  De  Queen, 
Aik.,  the  car  being  loaded  on  April  2d,  and 
advised  the  agent  of  the  Initial  carrier,  the 
Atchison,  Topeka  &  Santa  Fg  Hallway  Com- 
pany, of  the  number  of  head  of  stock,  and 
that  he  wished  to  prepay  the  freight  Tbe 
agent  accepted  the  |88  "to  be  applied  there- 
on," and  put  the  calves  on  the  bill  to  be  paid 
for  upon  arrival  at  De  Queen.  The  car  ar- 
rived at  De  Queen  the  early  morning  of  April 
6th,  and  appellant  refused  to  deliver  the  ship- 
ment until  $107.88  additional  freight  charg- 
es had  been  paid.  This  was  paid  by  appellee 
on  the  10th,  under  protest,  and  the  shipment 
received.  The  additional  charge  was  made 
upon  a  daim  for  excess  weight  and  for  the 
fliree  calves.  The  horses  upon  arrival  were 
taken  to  a  stable,  and  the  cattle  were  un- 
loaded and  put  In  the  cattle  pens  near  the 
depot  It  was  raining  most  of  the  time,  and 
the  pais  were  uncovered  and  muddy,  being 
from  3  to  16  Inches  deep  In  mud,  according  to 
the  various  witnesses.  They  took  cold,  and 
six  of  them  finally  died  from  the  exposure  in 
the  following  June  and  July. 

Appellee  contended  that  the  car  load  ship- 
ment weighed  19,525  pounds,  that  he  weighed 
all  of  the  animals  and  other  stuff  upon  un- 
loading same,  and  that  that  was  the  correct 
weight  He  also  said,  however,  that  the  car 
was  weighed  at  Dodd  City,  Kan.,  and  he  sup- 
posed at  the  time  that  It  weighed  the  amount 
contended  for  by  the  railway  company  23,700 
ponnds;  that  be  was  present  when  it  was 
weighed  there,  and  beard  the  agent  say  that 
It  weighed  that  amount,  and  objected  to  it, 
"claiming  It  was  too  much,  and  fhe  railroad 
man  then  weighed  it  again  and  reported  the 
second  weight  to  be  the  same  as  tbe  first" 
The  bill  of  lading  shows  on  Its  face  that  the 
car  contained  three  calves  over  the  limit,  and 
also  that  the  $88  paid  was  "to  be  applied  on 
the  freight  there,"  and  the  twelfth  clause  as 
wt  out  In  the  answer  and  plaintiff's  receipt 
«hows  tbe  weight  to  be  23,700  pounds.  Plain- 
tiff travded  with  the  stock. 


The  tariff  sheets  Introduced  In  evidence 
show  the  correct  rate  on  the  car  of  goods 
limited  to  20,000  pounds  to  be  44  cents  per 
hundredweight,  which  applied  where  the  lia- 
bility was  limited,  as  In  this  case.  It  also 
shows  the  amount  of  excess  above  the  20,000 
pounds  limit  was  to  be  charged  for  as  c<m- 
tended  by  the  railroad,  and  that  the  weight 
of  the  three  animals  not  charged  were  to  be 
estimated  600  pounds  each,  and  upon  which 
the  rate  was  $1.92.  The  rate  was  shown  to 
be  44  cents  uiwn  a  car  of  20,000  pounds  mini- 
mum and  upon  the  calves  or  yearlings,  $1.02. 
The  railway  company  refused  to  deliver  the 
shipment  except  upon  the  payment  for  the 
yearlings  at  tbe  proper  rate  and  of  the  ex- 
cess over  4;he  minimum  of  20,000  pounds  as 
shown  by  the  waybill,  2,700  pounds  after  de- 
ducting 1,000  ponnds  for  the  weight  of  the 
calves. 

There  was  much  testimony  Introduced  rela- 
tive to  the  condition  of  the  stock  pens  and 
the  cattle  and  their  becoming  sick  and  dy- 
ing thereafter,  the  railway  comptiny  object- 
ing to  the  valuation  of  the  cattle  being  shown 
to  be  more  than  the  amount  agreed  upon 
in  the  bill  of  lading  in  case  of  loss,  the  bill 
of  lading  Itself  being  in  evidence. 

The  court  Instructed  the  Jury  that  under 
the  undisputed  evidence  plaintiff  was  entitled 
to  recover  $11.88  overcharge  of  freight,  and 
that  there  was  no  proof,  excluding  the  three 
bead  of  calves  paid  for  at  the  proper  rate, 
that  the  balance  of  the  shipment  was  of  more 
than  20,000  pounds  weight  It  declined  ap- 
pellant's request  to  direct  a  verdict  for  It 
on  the  first  and  second  counts  of  the  com- 
plaint, and  refused  all  Its  other  instructions. 
From  the  Judgment  against  it,  the  railway 
company  brings  this  appeal. 

Read  ft  McDpnough,  of  Fort  Smith,  for  ap- 
pellant Steel,  Lake  ft  Head,  of  Texarkana, 
for  appellee. 

KIRBY,  3.  (after  stating  tbe  facts  as 
above).  [1]  It  is  contended  that  the  court 
erred  In  directing  a  verdict  against  appel- 
lant for  the  alleged  $11.88  overcharge  and 
In  refusing  to  direct  a  verdict  In  Its  favor  on 
the  second  count  of  the  complalat,  claiming 
damages  to  the  cattle,  during  the  time  of 
the  refusal  to  deliver  them  because  of  appel- 
lee's failure  to  pay  the  freight  charges  de- 
manded. There  was  testimony  tending  to 
show  that  the  weight  of  tbe  shipment  was 
more  than  the  20,000  pounds  minimum  upon 
which  the  freight  was  charged.  The  waybill 
shows  weight  23,700  and  plaintiff  stated  he 
was  present  when  the  car  was  weighed,  about 
20  miles  from  tbe  starting  point,  and  that  the 
railroad  agent  announced  the  weight  as  23,700 
as  shown  by  the  waybill;  that  be  immediate- 
ly objected,  saying  it  was  too  much,  and 
thereupon  the  agent  again  weighed  it  and 
announced  that  the  weight  was  correct ;  that 
he  himself  did  not  notice  whether  it  weighed 
that  amount  or  not    Bis  own  testtmooy  and 
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that  of  another  witness  that  the  shipment 
weighed  piecemeal,  npon  being  unloaded,  less 
than  20,000  pounds  was  undisputed.  It  can- 
not be  said,  however,  that  the  evidence  was 
undisputed  as  to  the  correct  weight  of  the 
shipment,  and  plalntUTs  statement  of  the 
weligbt  as  announced  by  the  weigher  of  the 
car  at  the  time  It  was  weighed,  as  well  as 
the  statement  of  the  waybill,  was  evidence 
tending  to  prove  the  correctness  of  it,  and  the 
court  erred  In  directing  the  verdict  Wil- 
liams V.  St  L.  &  S.  F.  Rd.  Co.,  103  Ark.  401, 
U7  S.  W.  93 ;  Hill  y.  St  U,  I.  M.  &  S.  R.  Co., 
178  S.  W.  369. 

[2]  2.  The  court  eneA  also  in  not  directing 
a  verdict  for  the  railway  company  on  the 
second  cause  of  action,  suit  not  having  been 
brought  therefor  within  the  time  stipulated 
In  the  bill  of  lading  for  the  bringing  of  suit 
for  damages.  It  was  alleged  in  the  complaint 
that  the  railway  company  arbitrarily  and 
without  right  refhsed  to  deliver  possession 
of  the  shipment  upon  its  arrival  at  De  Queen, 
and  damages  were  caused  from  Its  retention 
and  lack  of  care  of  the  cattle,  pending  the 
payment  of  the  additional  freight  demanded. 
The  shipment  was  delivered  on  the  10th  day 
of  April,  and  the  suit  was  not  commenced 
until  the  18th  day  of  July,  1918,  more  than  a 
year  after  the  cause  of  action  accrued.  The 
amendment  to  the  answer  filed  on  the  27tb 
day  of  January,  1915,  alleged  that  the  suit 
was  not  brought  within  six  months  after  the 
damage  occurred,  and  also  said  express  stipu- 
lation in  the  bill  of  lading  limiting  plalntUTs 
right  to  recovery  for  damages  to  a  suit 
brought  within  Biz  months  after  the  accrual 
thereof.  Such  a  stipulation  In  a  contract  of 
carriage  has  been  held  reasonable  and  valid 
by  this  court  and  binding  upon  the  parties 
thereto.  Hafer  v.  St  L.  S.  W.  Ry.  Co.,  101 
Ark.  310,  142  S.  W.  178;  BCo.  ft  N.  Ark.  By. 
Co.  V.  Ward,  111  Ark.  102,  163  S.  W.  164. 
See,  also,  M.,  K.  &  T.  Ry.  v.  Harriman,  227 
U.  S.  667,  33  Sup.  Ct  397,  67  I*  Ed.  690. 

[3]  If  the  railroad  company  was  entitled 
to  charge  the  amount  of  freight  denuuided.  It 
had  the  right  to  hold  the  shipment  until  It 
was  paid,  and  the- damage  occurring  wbUe 
it  was  being  so  held  was  damages  accruing  or 
arising  out  of  the  shipment  covered  by  the 
contract  made,  and  if  it  demanded  freight  it 
was  not  entitled  to  receive,  and  wrongfully 
held  the  shipment  to  compel  the  payment 
thereof,  it  was  still  liable  for  such  refusal 
to  deliver  as  a  common  carrier  (Arkansas 
Southern  Ry.  Ca  v.  German  National  Bank, 
77  Ark.  487,  92  S.  W.  622,  113  Am.  St  Rep. 
160),  and  answerable  therefor  only  in  ac- 
cordance with  this  stipulation  in  the  con- 
tract of  carriage  limiting  the  time  in  which 
suits  should  be  brought  for  damages  arising 
out  of  the  shipment  to  six  months  after  the 
damage  occurred,  or  the  cause  of  action  ac- 
crued. 

[4,  6]  The  midispttted  testimony  shows  that 


the  suit  was  brought  long  after  the  six 
months  allowed  therefor,  and  the  court  erred 
In  not  directing  a  verdict  for  appellant  on 
this  cause  of  action.  It  can  make  no  AiSet- 
ence  that  this  defense  was  not  alleged  in  the 
answer  filed  and  was  put  in  by  amendment 
after  the  case  was.  called  for  trial.  It  was 
set  up  by  permission  of  the  court,  which  has 
large  discretion  in  permitting  amendments, 
and  no  abuse  of  discretion  is  shown  herein 
prejudicial  to  the  substantial  rights  of  the 
complaining  party.  St  L.,  I.  M.  &  S.  R.  Co. 
V.  Holmes,  88  Ark.  181,  114  S.  W.  221;  seo- 
tlons  6145-6148,  Klrby's  Digest ;  Kempner  v. 
Dooley,  60  Ark.  631,  31  S.  W.  145.  The  fact 
that  it  was  not  set  up  In  the  first  answer 
could  not  constitute  a  waiver  of  tlie  right  to 
Insist  upon  it  and,  having  been  properly 
pleaded  and  established  by  the  undisputed 
testimony,  it  was  conclusive  of  the  rights  of 
the  parties. 

For  the  errors  Indicated,  the  judgment  la 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

SMITH,  X,  dissents. 


ERNEST  V.  STATE.    (No.  128.) 
(Supreme  Court  of  Arkansas.    Sept  27,  1915.) 
Cbikinai,  La.w  «=»511  —  Cobbobobatiok  or 

AcCOin'lJOB— SUFFICIBNCT. 

Testimony  that  defendant  on  the  night  of 
the  burglary  was  seen  to  pass  a  railroad  sta- 
tion twice,  that  when  another  was  arrested  for 
the  crime  defendant  said  he  wanted  to  see  him, 
and  after  Bucb  arrest  defendant  said  some  one 
was  watching  bis  house,  and  showed  some  anger 
at  the  insinuation  thereby  implied  that  he  had 
sdmetliing  to  do  with  the  drme,  there  being  noth- 
ing further  in  the  record  to  connect  these  facta 
with  the  crime,  is  not  sufficient  corroboration  ot 
the  testimony  of  an  accomplice,  within  Kirby's 
Dig.  I  2384,  requiring  that  the  corroborative  evi- 
dence must  tend  to  connect  the  defendant  with 
the  commiasion  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent  Dig.  H  112S-1137;  Dec.  Dig.  «=» 
611.] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty ;  Chas.  W.  Smith,  Judge. 

Albert  Ernest  was  convicted  of  burglary, 
and  appeals.    Reversed  and  remanded. 

J.  S.  McKnight  of  Hampton,  H.  S.  Powell, 
of  Camden,  and  J.  R.  Wilson,  of  Warren,  for 
appellant.  Wallace  Davis,  Atty.  Gen.,  and 
Jno.  P.  Streepey,  Aast  Atty.  Oeu.,  for  the 
State. 

Mcculloch,  C.  J.  The  defendant  Al- 
bert Ernest,  was  convicted  of  the  crime  of 
burglary,  and  appeals  to  this  court  from  the 
Judgment  of  conviction. 

The  charge  In  the  indictment  Is  that  he, 
together  with  one  James  Oliver,  broke  and 
entered  the  storehouse  of  D.  R.  Speer,  In  the 
town  of  Tlnsman,  Calhoun  county,  Ark.,  with, 
intent  to  commit  grand  larceny,  and  did  then 
and  there  commit  the  oflenae  of  grand  lar- 
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teaj,  by  stealing  mercbandise,  consisting  ot 
three  coats  and  six  pairs  ot  trousers,  of  the 
aggregate  yalue  of  $39.  The  proof  shows 
that  the  articles  alleged  to  have  been  stolen 
were  foond,  shortly  after  the  burglary,  in  a 
hoUow  log  about  a  half  mile  from  Tinsman. 
One  Bruce  Harper  gave  information  to  the 
depnty  sheriff  as  to  the  place  the  stolen  goods 
conld  be  found,  and  confessed  that  he,  to- 
gether with  Oliver  and  the  defendant,  tiad 
committed  the  burglary.  Harper  was  intro- 
duced as  a  witness  by  the  state,  and  testified 
that  he  and  Oliyer  and  the  defendant  bur- 
glarised the  house  and  stole  the  goods.  He 
stated,  also,  that  in  addition  to  the  articles 
mentioned  in  the  indictment  some  bolts  of 
calico  were  stolen  and  taken  away  by  the 
defendant,  and  that  the  defendant  stated  that 
he  was  going  to  secrete  the  same  under  a 
certain  church  house.  The  bolts  of  calico 
were  not  foond. 

It  is  insisted  by  counsel  for  the  defendant 
that  the  testimony  is  not  sufficient  to  sup- 
port the  verdict  of  ccmyictlon,  in  that  the 
testimony  of  Harper,  the  alleged  accomplice 
of  the  defendant,  was  not  corroborated.  That 
contention  must  be  sustained,  for,  after  a 
careful  analysis  of  the  testimony,  we  are  un- 
able to  discover  any  of  a  substantial  char- 
acter which  tends  to  corroborate  the  testi- 
mony of  the  accomplice.  Our  statute  .on  the 
sablect  requires  that  the  corroboration  must 
tend  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  is  not  sufflcieut 
"if  it  merely  shows  that  the  offense  wits  com- 
mitted, and  the  circumstances  thereof."  Klr- 
by's  Digest,  {  2384. 

The  Attorney  General  presents  two  features 
of  the  testimony  which  he  argues  afforded  suf- 
ficient corroboration.  One  Is  the  testimony  ot 
the  railroad  agent,  named  Brett,  who  stated 
that  oa  the  night  of  the  burglary  he  saw  de- 
fendant pass  by  the  railroad  station  twice,  be- 
tween 9  and  10  o'clock.  The  testimony  of 
Harper  Is  to  the  effect  that  the  burglary  was 
committed  between  1  and  2  o'clock  during  the 
night  Brett  testified  that  he  saw  the  defend- 
ant pass  the  station,  and  walk  down  towards 
the  railroad  section  house,  and  return  short- 
ly afterwards,  and  that  there  was  nothing 
unusual  about  that  occurrence.  He  stated 
that  the  defendant  was  alone  at  the  time, 
and  that  it  was  not  unusual  for  persons  to 
pass  along  about  that  hour.  There  is  noth- 
ing whatever  in  the  testimony  of  Brett,  or  in 
any  other  part  of  the  record,  which  tends  to 
make  the  presence  of  defendant  at  or  near 
the  railroad  station  a  drcnmstance  sufficient 
to  warrant  the  Inference  that  defendant  was 
Implicated  with  the  burglary.  The  other 
circumstance  relied  on  is  that,  a  day  or  two 
after  the  burglary  was  committed,  and  after 
Harper  had  been  arrested,  the  defendant  re- 
nurked  to  one  of  the  witnesses  that  some 
one  had  been  watching  his  house,  and  showed 
some  anger  at  the  Insinuation  thereby  Im- 


plied that  he  had  something  to  do  with  the 
burglary.  He  also  stated  to  the  vrltness, 
when  Harper  was  arrested  and  was  about  to 
be  taken  away,  that  be  wanted  to  see  Harper. 

We  do  not  think  that  these  circumstances 
were  sufficient  to  amount  to  substantial  cor- 
roboration. They  were  entirely  consistent 
with  defendant's  innocence.  It  was  not  un- 
natural for  defendant  to  comment  upon  the 
fact  that  he  was  being  watched  in  a  way 
which  cast  an  imputation  as  to  his  connec- 
tion with  the  burglary.  Nor  was  it  any  evi- 
dence of  guUty  participation  in  t^e  crime  that 
he  showed  anger  or  irritation  at  the  implied 
suggestion  of  his  connection  with  the  crime. 
These  circumstances  are  too  weak,  we  think, 
to  be  treated  as  corroborative  testimony 
of  a  substantial  nature.  We  are  therefore  of 
the  opinion  that  the  verdict  of  the  Jury  was 
not  supported  by  sufficient  testimony. 

We  are  asked  to  enter  a  Judgment  of  dis- 
missal here ;  but  we  are  unwllUng  to  do  that, 
for  the  reason  that  the  prosecuting  attorney 
may  have  discovered  additional  testimony  in 
corroboration  of  the  alleged  accomplice. 

The  Judgment  is  therefore  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 


JOHNSON  T.   MANTOOTH.      (No.   114.) 
(Supreme  Court  of  Arkansas.     July  12,  1916.) 
Appeal  and  Ebbob  <8=>1015— Revibw— New 

■      THIAI.  on   CoNFLICnNO   E>VIDEKOE. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  action  of  the  trial  court,  in  grant- 
ing new  trial  because  the  verdict  la  against  the 
weight  of  the  evidence,  is  not  reviewable. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Erroi^  Cent.  IMg.  i|  8860-3876;   Dec.  Dig.  «» 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  R.  El  Jeffery,  Judge. 

Action  by  Nettle  Mantooth  against  B.  F. 
Johnsod.  Verdict  for  defendant  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant appeals.  Final  Judgment  rendered  for 
plalntUt  under  sttpulatlon  pursuant  to 
statute. 

The  appellee  sued  aiH>eUant  in  the  Jack- 
son circuit  court,  alleging  that  she  was  the 
owner  of  a  certain  tract  of  land  In  that  coun- 
ty through  Inheritance  from  her  mother  and 
deed  from  her  sister;  that  appellant  was  in 
the  unlawful  possession  of  the  land,  and  she 
prayed  for  recovery  of  possession  and  damr 
ages.  The  appellant  answered,  admitting 
that  appellee  was  the  owner  of  the  land,  but 
denied  that  be  was  in  the  unlawful  posses- 
sion, and  set  up  that  he  was  in  possession  of 
the  land  under  an  oral  ccmtract  with  T.  E. 
Mantooth,  the  husband  and  agent  of  appel- 
lee, entered  into  on  or  about  the  1st  of  Au- 
gust, 1911,  having  previously  rented  the 
same  for  that  year  by  oral  contract  entered 
into  with  appellee,  through  her  husband  and 
agent,  T.  El  Mantooth;  that  by  the  terms 
of  the  contract  of  rental  for  the  year  1912. 
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mad^  as  alleged,  between  appellant  and  ai>- 
pellee,  throngh  the  hnsband  and  agent  of 
appellee,  appellee  agreed  to  furnish  the  ap- 
pellant with  teams,  feed,  and  such  tools  as 
would  be  necessary  to  cultivate,  gather,  and 
market  the  crops,  and  to  furnish  half  of  the 
oil,  wire,  and  ferriage  necessary  to  gather 
and  market  the  crops  and  hay  grown  on  the 
land  for  the  year  1912;  that  appellant  was 
to  pay  appellee's  agent  one-half  of  the  pro- 
ceeds of  the  crops  as  rent  for  the  land  and 
f6r  the  use  of  the  teams  and  tools  for  the 
year  1912.  The  appellant  set  np,  by  way  of 
coanterclalni,  that  he  was  In  possession  of 
the  land,  making  preparations  ta  cultiyate 
the  same  under  the  terms  of  his  contract, 
and  that  oo  or  abont  the  1st  day  of  Feb- 
ruary, 1912,  the  appellee  evicted  the  appel- 
lant from  the  lands,  by  reason  whereof  he 
failed  to  raise  the  crops  which  he  had  con- 
templated (the  kinds  and  value  thereof  being 
6pe<^ed),  all  to  his  damage  in  the  aggregate 
sum  of  $2,600,  for  which  be  asked  Judgment 
Appellee  testified  that  Judge  Stuckey  was 
her  agent  for  the  rental  of  the  lands  in  con- 
troversy for  the  year  1912,  and  that  her  hus- 
band (Thornton  Mantooth)  was  not  her  agent 
Thornton  Mantooth,  her  husband,  had  rented 
the  land  from  her  mother  for  the  years  1910 
and  1011,  and  appellant  subrented  it  from 
Thornton  Mantooth,  and  lived  on  and  cul- 
tivated it  for  the  year  1911.  Witness  dalmr 
ed  no  interest  In  the  land  prior  to  her 
motb^B '  death,  which  occurred  May  22, 
1911.  Her  husband  tried  to  act  as  her  agent 
■  as  she  found  out  from  deals  be  made  with 
other  parties;  but  he  was  not  her  agent 
He  had  no  authority  to  rent  the  land  for  the 
year  1912.  In  October,  1011,  she  rented  the 
land  for  the  year  1912  to  Mantooth  Bros. 
Her  husband  was  not  present  at  that  time, 
and  had  no  interest  in  it  whatever.  She 
gave  the  appellant  written  notice  to  get  out, 
but  be  reused  to  do  so  until  after  she 
brought  this  suit  She  denied  that  she  had 
any  agreement  with  appellant  to  furnish  him 
anything,  or  to  allow  him  to  cultivate  the 
farm  for  the  year  1912.  On  cross-examina- 
tion she  stated  tliat  she  had  another  place, 
which  she  got  from  her  mother,  which  she 
allowed  her  husband  to  rent  out  when  it  was 
agreeable  to  her  to  do  so.  He  made  con- 
tracts for  the  rental  of  this  place,  on  which 
they  lived,  when  it  was  agreeable  with  her; 
but  he  talked  with  her  first  From  the  year 
1912  her  husband  did  as  she  said  when  he 
made  a  contract  Her  husband  rented  to 
Cherry  and  Campbell  other  lands  of  hers  for 
the  year  1912.  It  was  agreeable  to  her,  and 
she  furnished  these  parties  for  the  years  of 
1912  and  1913.  Her  husband  was  not  her 
agent  for  furnishing  them;  she  did  that  her- 
self. The  appellant  knew  that  she  had 
rented  the  land  in  controversy  to  the  Man- 
tooth Bros.,  in  two  days  after  she  rented 
it  He  came  to  see  her  about  it  He  said  be 
would  stay  there  and  stand  a  lawsuit  This 
was  befoce  the  written  notice  was  given  him 


to  vacate.  She  stated  that  after  her  husband 
had  rented  the  land  in  controversy  to  appel- 
lant she  heard  about  it;  heard  it  in  about 
two  weeks  after  he  had  done  so. 

Other  witnesses  corroborated  the  appellee 
to  the  effect  that  she,  in  person,  on  or  abont 
the  28th  of  October,  1911,  rented  the  land 
to  the  Mantooth  Bros,  for  the  year  1012. 
The  witnesses  stated  that  the  Mantooth 
Bros,  were  brothers  of  Thornton  Mantooth, 
the  husband  of  appellee.  They  had  talked 
with  him  a  little  about  renting  the  land,  as 
people  would  talk  about  such  things.  One  of 
the  witnesses  stated  that  Thornton  Mantooth 
had  told  him  time  and  again  that  he  had 
promised  Johnson  the  place;  did  not  tell 
the  particulars  about  bis  trade.  Another 
one  stated  that  Thornton  told  him  that  ha 
had  rented  the  land  to  Johnson  before  Man- 
tooth Bros,  rented  it  from  the  at^ellee. 

The  appellant  testmed'  that  he  rented 
about  80  acres  of  the  place  in  controversy 
from  Thornton  Mantooth  for  the  year  1011, 
and  about  the  1st  of  August  1911,  he  told 
Thornton  Mantooth  that  he  wanted  the 
whole  place  for  the  year  1912.  Thornton 
said: 

"Well,  I  win  let  you  know  right  away.  I  am 
satisfied  I  will  make  a  deal,  and  let  you  have  it 
I  am  thinking  of  renting  out  my  other  place, 
toa    I  will  let  yon  know  about  it  later  on." 

About  two  weeks  afterwards  witness  enter- 
ed into  a  contract  with  Thornton  Mantooth, 
by  which  witness  rented  the  place  from  him, 
with  the  understanding  that  witness  was  to 
cultivate  it  and  Thornton  Mantooth  was  to 
furnish  the  teams  and  tools  and  one-half  of 
the  ferriage,  etc.,  to  market  the  crop,  and 
witness  was  to  give  him  (Mantooth)  one-half 
of  the  proceeds.  Witness  did  not  know  any- 
thing abont  the  appellee's -renting  the  place 
to  the  Mantooth  Bros,  until  a  few  days  be- 
fore New  Year's.  Aptiellee  sent  him  notice 
to  give  possession.  He  did  not  give  posses- 
sion until  the  end  of  the  suit  when  the  court 
gave  Judgment  against  him,  and  that  he  ap- 
pealed the  case.  He  went  to  see  ai^>ellee 
about  the  notice  to  surrender  possession  which 
she  had  given  the  witness,  and  she  said: 

"Well,  I  told  rniornton,  when  he  rented,  the 
day  after  he  rented  it  to  you,  that  I  didn't  see 
that  there  was  much  in  it  tor  us  that  way." 

,  Witness'  further  testimony  was  in  regard 
to  the  damages  he  claimed  to  have  sustained, 
which,  in  the  view  we  have  taken  of  the 
case,  it  is  not  necessary  to  set  forth. 

The  testimony  of  witnesses  on  behalf  of  ap- 
pellant tended  to  corroborate  the  testimony 
of  the  appellant  as  to  the  contract  between 
him  and  Thornton  Mantooth  for  the  rent  of 
the  land  for  the  year  1912.  One  of  these  wit- 
nesses testified  that  he  could  not  remember 
the  details  of  the  agreement  but  If  he  under- 
stood It  right  Mrs.  Mantooth  owned  the 
land.  She  was  not  present  and  witness  did 
not  know  whether  she  ever  agreed  to  the 
contract  or  not  Other  witnesses  on  behalf 
of  the  appellant  testified  to  the  effect  that 
they  tented  land  owned  by  appellee  for  the 
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ymra  1911  and  1812  from  Thornton  Man- 
tootb.  Tbe  land  rented  by  these  witnesses 
was  not  the  land  In  controversy.  Another 
wttness  testified  that  In  the  years  1911, 1912, 
ud  1913  he  bought  timber  from  Thornton 
llantooth  on  the  land  belonging  to  appellee. 
Ttie  timber  came  off  of  the  land  that  appel- 
lant occupied. 

In  rebuttal,  one  of  the  witnesses  testified 
tbat  in  Angnst  or  September,  while  appel- 
lant was  on  the  land  In  controversy,  she  had 
a  conversation  with  him  abont  the  land,  and 
heard  Johnson  say  he  had  the  land  for  the 
next  year.  Witness  told  Johnson  that  Mr& 
Hantooth  was  not  going  to  let  him  stay,  and 
Johnson  replied  that  he  had  made  a  contract 
with  Mr.  Mantooth,  and  it  would  have  to 
stand;  that  he  did  not  make  any  contract 
with  Mrs.  Mantooth. 

M.  M.  Stuckey  testified  that,  after  the  death 
of  appellee's  mother,  Thornton  Mantooth,  her 
husband,  did  not  have  anything  to  do  with 
the  land,  and  was  not  the  agent  of  the  ap- 
pellee. Witness  was  her  agent  to  rent  the 
land  in  controversy,  and  he  rented  the  same 
for  the  year  1912.  The  papers  and  note  evi- 
deDdng  the  rent  contract  between  Mantooth 
Bros,  and  the  appellee  were  drawn  in  his 
office,  and  he  collected  the  rents. 

At  the  conclusion  of  the  testimony,  both 
parties  presented  prayers  for  instructions; 
bot  It  is  not  necessary  to  set  these  out  The 
Jnry  returned  a  verdict  in  favor  of  appel- 
lant for  1700.  The  appellee  filed  a  motion  for 
a  Judgment  in  her  favor  notwithstanding  the 
verdict  The  record  redtes  that  the  court 
treated  the  motion  as  a  motion  for  a  new 
trial,  and  sustained  the  same,  entering  an 
order  granting  appellee  a  new  trial.  The  ap- 
pellant at  the  time  excepted,  and  prayed  an 
appeal  to  the  Supreme  Court,  consenting  that 
Judgment  absolute  should  be  rendered  against 
Um  in  case  the  Judgment  of  the  trial  court 
granting  appellee  a  new  trial  be  affirmed,  as 
provided  by  statute. 

Stuckey  ft  Stuckey,  of  Newport,  for  appel- 
lant Otis  W.  Scarborough  and  John  W.  & 
Joiw  M.  Stayton,  all  of  Newport,  for  aiq>^- 
lee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
Appellant  contends  that  the  ruling  of  the 
oonrt  in  granting  the  appellee  a  new  trial 
was  erroneous,  because  there  was  some  sub- 
atantial  evidence  tending  to  show  that  appel- 
lee rented  the  land  to  the  appellant  for  the 
year  1912  through  her  husband  and  agent, 
Thornton  Mantooth.  Conceding,  without  de- 
eldhig,  tbat  there  was  testimony  from  which 
the  Jury  might  liave  found  that  appellee  rent- 
ed the  land  to  appellant  for  the  year  1912, 
through  her  husband,  Thornton  Mantooth, 
•cting  as  her  agent,  and  that  there  was  sub- 
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stantlal  evidence  to  sustain  such  verdict,  still 
it  does  not  follow  that  the  court  erred  in 
granting  the  motion  for  a  new  triaL  Coun- 
sel for  appellant  frankly  say  that: 

"It  may  be  admitted  that  the  evidence  of  the 
authority  of  Thornton  Mantooth  to  act  as  the 
agent  of  his  wife  ia  not  stronjly  proven  by  di- 
rect testimony." 

Certainly  it  cannot  bie  said  that  there  was 
no  conflict  In  the  testimony  on  this  point.  On 
the  contrary,  if  there  was  any  competent  tes- 
timony to  show  that  Thornton  Mantooth  was 
the  agent  of  his  wife  to  rent  the  land  in  con- 
troversy for  the  year  1912,  and  that  as  such 
agent  be  did  rent  the  land  to  appellant  for 
the  year  1912,  there  was  certainly  direct  and 
decided  testimony  conflicting  with  this,  and 
to  the  effect  that  he  was  not  her  agent,  and 
did  not  rent  her  lands  to  appellant  for  the 
year  1912.  In  Blackwood  v.  Eads,  98  Ark. 
304,  135  S.  W.  922,  we  quoted  the  following 
from  the  Supreme  Gourt  of  Missouri: 

"The  Supreme  Court  will  not,  where  there  is 
snbstantial  conflict  in  the  evidence,  review  the 
action  of  the  trial  court  in  granting  a  new 
trial  because  the  verdict  ia  against  the  weight 
of  the  evidence." 

See  cases  there  cited. 

In  McDonneU  v.  St  L.  S.  W.  K.  Co.,  98 
Ark.  334,  336,  135  S.  W.  925,  926,  we  said: 

"It  is  not  invading  the  province  of  the  jury 
for  the  trial  judge  to  set  aside  its  verdict, 
where  there  is  a  conflict  in  the  evidence.  On 
the  contrary,  it  is  the  duty  of  the  trial  court 
to  set  aside  a  verdict  that  it  believes  to  be 
against  the  clear  preponderance  of  the  evidence. 
But  it  should  not,  and  the  presumption  is  that 
it  will  not,  set  aside  a  verdict  unless  it  is 
against  the  preponderance  of  evidence.  TIds 
court  will  not  reverse  the  ruling  of  the  lower 
court  in  setting  aside  a  verdict,  where  there  is 
substantial  conflict  in  the  evidence  upon  which 
the  verdict  was  rendered,  but  will  leave  the 
trial  court  to  determine  the  question  of  prepon- 
derance." 

And  in  Mcllroy  v.  Arkansas  Valley  Trust 
Co.,  100  Ark.  696,  599,  141  S.  W.  196,  107, 
after  referring  to  the  above  cases,  the  court 
said: 

"There  was  a  decided  conflict  in  the  testimony, 
and  we  cannot  say  that  the  trial  court  erred  in 
its  conclusion  tbat  the  verdict  was  against  the 
preponderance  of  the  evidence,  or  abused  its 
discretion  in  setting  it  aside.  *  *  *  It  is 
difficult  to  determine  where  the  preponderance 
of  the  testimony  lies,  and  we  certainly  are  un- 
able to  say  that  the  conclusion  of  the  trial 
judge  is  against  the  preponderance." 

See,  also,  Taylor  v.  Grant  Lumber  Co.,  94 
Ark.  566,  127  S.  W.  962. 

Under  the  testimony  in  this  record,  there 
was  no  abuse  of  discretion  on  the  part  of 
the  trial  Judge  In  setting  aside  the  verdict 
and  granting  a  new  trial,  and  in  accordance 
with  the  stipulation  on  the  part  of  appellant 
and  in  pursuance  of  the  statute  (Kirby's  Di- 
gest, f  1188,  subd.  2,  and  section  1238),  final 
Judgment  win  be  rendered  here  in  favor  of 
the  appellee. 
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STITH  T,  STATE.     (No.  132.) 
(Supreme  Court  of  Arkansas.     Sept.  27,  1915.) 

1.  FOBOEBT  «=»29— iNDICmCENTV- DESOSIPTIOW 

OF  Offenbb— Pkbbon  to  Whom  Instbumbnt 

WAS  Passed. 

Where  an  indictment  for  forgery  charged 
defendant  with  passing  a  forged  order  drawn  up- 
on an  express  agent,  without  alleging  any  per- 
son, firm,  or  corporation  to  or  upon  whom  the 
same  was  uttered  or  passed,  mot  stating  that  the 
person  to  or  upon  whom  it  was  uttered  or  passed 
was  to  the  grand  jury  unknown,  such  indictment 
was  bad  upon  demurrer. 

[Ed.  Note.— For  other  cases,  see  Forcery,  Gent. 
Dig.  §g  77-81 ;  Dec.  Dig.  «=.29.] 

2.  FOBOEBT  «=3l2— FOBGEBT  OF  EXPBESS  Ob- 
DEB  —  NeCESSITT  fob  ADDRESS  TO  PaBTICTT- 
LAB  PEBSON. 

Where  a  forged  order  for  an  express  pack- 
age, not  addressed  to  any  particular  person,  was 
yet  addressed  to  "Express  Agt.,"  directing  him 
to  "let  the  bearer  have  my  package,"  its  ut- 
tering was  forgery,  since,  if  the  order  had  been 
genuine,  it  was  explicit  and  dear  enough  to  war- 
rant the  agent  in  delivering  the  package  to  the 
bearer. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent. 
Dig.  a  28-17;   Dec.  Dig.  <S=»12.] 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; Chas.  W.  Smith,  Judge. 

George  W.  Stith  was  couTlcted  of  forgery, 
and  he  appeals.  Reversed,  and  case  re- 
manded. 

A.  N.  Meek  and  B.  K.  Mason,  both  of  Cam- 
den, for  appellant  Wm,  L.  Moose,  Atty.  Gen., 
and  Jno.  P.  Streepey,  Asst  Atty.  Gen.,  tot 
the  State. 

HABT,  J.  The  appellant,  Q.  W.  Stlth, 
was  convicted  of  the  offense  of  forgery,  and 
has  duly  prosecuted  an  appeal  to  this  court. 

[1]  The  indictment  omitting  the  formal 
parts  is  as  follows: 

"The  grand  jury  of  Ouachita  county,  in  the 
name  and  by  the  authority  of  the  state  of  Ar- 
kansas, on  oath  accuse  the  defendant,  George 
Stith,  of  the  crime  of  forgery,  committed  as  fol- 
lows, to  wit:  The  said  defendant,  George  Stith, 
In  the  county  and  state  aforesaid,  on  the  26th  day 
of  October,  A.  D.  1914,  did  then  and  there  vrill- 
fuUy,  unlawfully,  and  feloniously,  fraudulently 
and  falsely  make,  forge,  and  counterfeit  a  certain 
paper  writing,  and  sign  thereto  said  paper  writ- 
ing the  name  of  Sam  Stith  without  his  knowl- 
edge or  consent;  said  writing  purporting  to  be 
an  order  drawn  upon  the  express  agent  to  let  the 
bearer  have  a  package,  which  said  false  and 
forged  order  is  in  words  and  figures,  to  wit: 
'Express  Agt.  Please  let  bearer  have  my  pack- 
age, oblige.  Sam  Stith.'  And  the  taiae  and 
fraudulent  making,  forging,  and  counterfeiting 
of  said  order  and  signing  the  name  of  the  said 
Sam  Stith  was  done  with  the  felonious  and 
fraudulent  intent  then  and  there  to  cheat  and  de- 
fraud the  said  express  agent  out  of  the  said 
package  aforesaid,  to  the  great  damage  and  in- 
jury of  the  said  express  agent,  contrary  to  the 
statutes  in  such  cases  made  and  provided, 
against  the  peace  and  dignity  of  the  state  of 
Arkansas." 

The  appellant  Interposed  a  demurrer  to 
the  Indictment,  which  was  overruled  by  the 
court,  and  his  counbel  now  assigns  as  error 
the  action  of  the  court  in  overruling  his  de- 


murrer. The  trial  court  should  have  sus- 
tained the  demurrer  to  the  Indictment  This 
oourt  has  held  that  the  name  of  the  person 
to  whom  the  forged  Instrument  was  passed 
is  a  material  part  of  the  description  of  the 
offense.  McCleUan  v.  State,  32  Ark.  609. 
The  Indictment  in  the  case  at  bar  attempts 
to  charge  the  defendant  with  passing  a  forg- 
ed order,  but  does  not  allege  any  person, 
firm,  or  corporation  to  or  upon  whom  the 
same  was  uttered  or  passed.  The  Indictment 
does  not  excuse  this  omission  with  any  state- 
ment that  the  person  to  or  upon  whom  It  was 
uttered  or  passed  was  to  the  grand  Jury  un- 
known. The  object  of  naming  the  Injured 
person  In  the  Indictment  Is  not  only  that  the 
defendant  may  properly  prepare  for  his  de- 
fense, but  that  In  case  of  a  second  prosecu- 
tion for  the  same  offense  he  may  accurately 
plead  former  conviction  or  acquittal  as  the 
case  may  be. 

[I]  Again,  It  is  contended  by  counsel  for 
defendant  that  the  Instrument  alleged  to  t>e 
forged  Is  not  addressed  to  any  particular 
person,  and  therefore  Is  not  the  subject  of 
forgery.  We  do  not  agree  with  counsel  In 
this  contention.  It  Is  true  the  Instrument 
Is  not  addressed  to  any  particular  person 
firm  or  corporation.  It  Is  apparent,  however, 
that  It  was  addressed  to  the  agent  of  the  ex- 
press company  which  had  charge  of  the 
package  consigned  to  Sam  Stith,  and  If  the 
order  had  been  genuine  It  was  explicit  and 
clear  enough  to  warrant  the  express  agent 
In  delivering  the  package  to  the  bearer.  This 
being  true,  its  uttering  was  forgery. 

For  the  error  of  the  trial  court  In  over- 
ruling the  demurrer  of  appellant  to  the  in- 
dictment, the  judgment  must  be  reversed, 
and  the  case  will  be  remanded  for  further 
proceedings  according  to  law. 


OGLESBT  V.  FT.  SMITH  DISTBICT  OF  SE- 
BASTIAN COUNTY.    (No.  94.) 
(Supreme  Court  of  Arkansas.     July  5,  1915.) 

Counties  ®=»114  —  Countt  Expenses  — Ad- 
ministration OF  Justice— Civil  Proceed- 

INOS— F^E  OF  SFECIAI.  CotTNTY  ATTOBNET.    ■ 

Where  a  county  judge  let  a  contract  for  the 
construction  of  a  new  courthouse,  and,  upon 
suits  in  chancery  brought  to  restram  the  build- 
ing thereof,  employed  special  counsel  to  defend 
such  suits,  contracting,  on  behalf  of  the  county, 
in  the  order  appointing  the  counsel,  that  they 
should  receive  not  less  than  $l,0(X)  each  for  their 
services,  the  claim  of  such  attorneys  for  compen- 
sation based  on  such  order  must  be  dismissed. 
(Affirmed  by  divided  court.) 

[Ed.  Note. — For  other  cases,  see  Counties, 
Coot  Dig.  g§  174, 175;  Dec  Dig.  <3s>114.] 

McCulloch,  O.  J.,  and  Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian 
County ;   Jno.  H.  Vaughan,  Special  Judge. 

Claim  by  Ira  D.  Oglesby  against  the  Fort 
Smith  District  of  SebasUan  County.  The 
claim  was  disallowed,  and  claimant  appeala 
Afiirmed. 


^ssITor  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DlgeaU  and  IndexM 
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Ira  D.  Oglesfay,  of  Ft  Smith,  for  appel- 
lant Thos.  B.  Pryor,  of  Ft  Smith,  and 
Vlnomt  M.  lilies,  of  Little  Bock,  for  appel- 
lee. 

HART,  X  Ira  D.  Oglesby,  an  attorney  of 
Ft  Smith,  presented  a  claim  to  the  county 
court  of  Sebastian  county  for  $1,000  for 
legal  services  alleged  to  be  due  him  by  the 
Ft  Smith  district  of  Sebastian  county.  His 
dalm  was  disallowed  by  the  county  court, 
and  he  appealed  to  the  circuit  court  There 
bis  claim  was  again  disallowed,  and  he  has 
appealed  to  this  court  The  facts  briefly 
stated,  are  as  follows: 

In  1911  an  agitation  was  begun  tor  the 
erection  of  a  new  courthouse  for  the  Vt 
Smith  district  of  Sebastian  county.  The  in- 
habitants of  the  district  were  sharply  divid- 
ed on  the  question,  and  mass  meetings  were 
held  and  numerous  articles  written,  pro  and 
cm,  in  the  newspapers  about  it  Those  fa- 
voring the  proposition  thought  that  the  old 
oHirthouse  was  unsafe  and  unsanitary,  and 
that  It  should  be  torn  down  and  a  new  one 
oeetoA  <«  its  site.  Those  opposed  believed 
that  the  old  courthouse  was  adequate  for  its 
parpoaes,  and  that  it  was  practicable  to  re- 
pair it  at  a  reasonable  cost  so  that  It  would 
last  many  years.  The  erection  of  a  new 
oourthouae  on  the  site  of  the  present  one  be- 
came the  principal  Issue  between  the  candi- 
dates tor  the  Democratic  nomtnatton  for 
county  Judge  at  the  prlnkarles  to  be  held  In 
Uarcb,  1912.  Judge  Harp,  the  then  county 
}ndge,  favored  the  erection  of  a  new  court- 
house, and  Eizra  Hester,  his  opponent,  op- 
posed it  Judge  Harp  was  defeated  In  the 
primary,  and  Judge  Hester  was  elected  coun- 
ty Judge  at  the  general  election  in  Septem- 
ber, 1912.  Judge  Harp  determined  upon  the 
Idan  of  letting  a  contract  for  the  erection  of 
a  new  oourtliouse  before  his  term  of  office 
expired.  In  August,  1912,  he  let  a  contract 
for  the  construction  of  a  new  courthouse. 
nie  offlcen  of  the  city  of  Ft  Smith  had 
quarters  In  the  courthouse,  and  several  suits 
were  institnted  against  the  county  Judge, 
baving  for  tb^r  object  the  prevention  of  the 
building  of  a  new  courthouse.  One  of  the 
suits  for  that  purpose  was  brought  In  the 
chancery  conrt  by  the  city  of  Ft  Smith 
against  the  county  Judge.  Other  suits  hav- 
ing the  same  object  In  view  were  Instituted 
by  various  dtlzens  of  the  Ft  Smith  district 
of  Sebastian  county. 

On  the  18th  day  of  October,  1912,  Judge 
Harp,  who  was  still  in  office,  made  an  order 
which  was  entered  of  record,  reciting  the 
pendency  of  these  various  suits  and  the  ne- 
cessity of  employing  counsel  to  represent 
the  Ft  Smith  district  in  them,  because  the 
prosecuting  attorney  had  declined  to  do  so, 
or  to  take  any  action  to  protect  the  interests 
of  the  said  dUtrlct  In  the  Utigatloh.  The 
order  appointed  Oeorge  W.  Dodd  and  Ira  D. 
Oglesl?'  as  attorneys  for  said  district  to 
rqucaeat  it  In '  all  the  miatterB  referred  to. 


and  provided  that  said  attorneys  should  re- 
ceive not  lees  than  $1,000  each  for  their 
services.  About  the  middle  of  -July  Ciol. 
Oglesby  became  Ul  and  went  to  a  hospital 
in  the  dty  of  St  Louis,  and  remained  there 
until  about  the  middle  of  September.  Dur- 
ing the  time  he  was  there  he  received  pa- 
pers occasionally  from  Ft  Smith.  It  was 
shown  on  the  part  of  Col.  Oglesby  that  the 
county  Judge  prior  to  his  employment  had 
attempted  to  get  the  prosecuting  attorney  to 
represent  the  interests  of  the  Ft.  Smith  dis- 
trict, and  that  the  prosecuting  attorney  had 
refused  to  do  so.  The  county  Judge  himself 
talked  with  the  prosecuting  attorney  about 
It,  and  Mr.  Dodd  says  that  he  also  talked 
with  him,  and  that  the  prosecuting  attorney 
declined  to  represent  the  county  on  account 
of  the  political  phase  of  the  case.  Mr.  Dodd 
admitted  that  during  all  this  time  there  was 
continuous  discussion  of  the  matter  on  the 
street,  and  that  numerous  articles  written 
with  reference  to  It  were  published  in  the 
Ft  Smith  newspaipers.  The  prosecuting  at- 
torney himself  testified  that  the  suits  with 
reference  to  the  matter  had  been  brought  be- 
fore he  knew  anything  about  them,  and  that 
the  cases  were  within  a  few  days  of  trial  be- 
fore he  was  consulted  by  the  county  Judge 
in  regard  to  the  matter,  and  that  the  coun- 
ty Judge  had  already  employed  counsel  pri- 
or to  this  time,  and  that  for  that  reason  he 
declined  to  represent  the  Ft  Smith  district 
of  the  county. 

On  the  20th  day  of  October,  1912,  the  suit 
of  the  dty  of  Ft  Smith  against  the  Ft 
Smith  district  of  Sebastian  county  was  de- 
cided by  the  chancellor,  and  it  was  decreed 
that  the  .county  Judge  be  enjoined  from 
erecting  a  new  courthouse.  Judge  Harp,  the 
then  county  Judge,  directed  Col.  Oglesby  to 
immedlatdy  prepare  a  transcript  and  take 
an  appeal  to  the  Supreme  Court,  and  this 
was  done.  Judge  Harp's  term  expired  and 
Judge  Hester  became  county  Judge  on  the 
31st  day  of  October,  1912,  and  he  linmedi- 
ately  set  aside  the  order  providing  for  a 
minumum  fee  of  $1,000  each  for  Col.  Oglesby 
and  Mr.  Dodd.  CoL  Oglesby  attempted  to 
prosecute  the  appeal  of  the  case  from  the 
chancery  court,  where  Judge  Harp  had  been 
enjoined  from  erecting  a  new  courthouse, 
but  Judge  Hester  moved  the  Supreme  Court 
to  dismiss  the  appeal,  and  this  was  done. 
Other  testimony  will  be  referred  to  later 
on. 

Certain  declarations  of  law  were  asked 
by  CoL  Oglesby  which  were  refused  by  the 
circuit  court,  and  a  general  finding  was 
made  in  favor  of  the  Ft.  Smith  district 
Judgment  was   rendered  accordingly. 

A  majority  of  the  Judges  have  voted  to 
affirm  the  Judgment  In  this  case,  but  a  ma- 
jority of  us  have  not  agreed  upon  the  rea- 
sons therefor. 

It  is  the  contention  of  Col.  Oglesby  that 
the  eonnty  court  on  the  16th  day  of  October, 
1912,  made  a  legal  and  binding  contract  with 
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blm  to  perform  legal  servlceB  in  which  the 
Ft  Smith  district  of  Sebastian  county  was 
Interested^  and  that  the  incoming;  vonnty 
Judge  had  na  rl^^t  to  set  aside  such  con- 
tract He  alao  contends  that  the  object  of 
the  litigation  above  referred  to  was  to  set- 
tte  the  tiUe  of  the  Ft  Smith  district  to  the 
site  on  which  the  present  courthouse  in  the 
dty  of  Ft  Smith  is  situated.  On  the  other 
hand,  it  is  the  contention  of  counsel  repre- 
senting the  Ft  Smith  district  of  Sebastian 
county  that  CoL  Oglesby  was  employed  to 
represent  the  Interests  of  the  county  Judge 
in  erecting  the  courthouse,  and  that  the  title 
to  the  ground  on  which  the  present  court- 
house stands  was  not  Involred  in  any  of  the 
litigation ; .  that  CoL  Oglesby  was  the  per- 
sonal repreeentatlTe  of  the  county  Judge; 
and  that  the  county  is  not  UaUe  to  him. 

It  is  well  settled  in  this  state  that  the 
finding  of  a  circuit  Judge  sitting  without  a 
Jury  Is  as  binding  upon  us  upon  appeal  as 
the  verdict  of  a  Jury.  Such  findings  will 
not  be  disturbed  on  appeal  it  there  is  any 
substantial  evid^ice  to  support  them.  In  the 
application  of  tills  rule  Judge  Smith  and 
the  writer  hare  reached  the  conclusion  that 
when  all  the  fiicts  and  surrounding  circum- 
stances and  the  inferences  which  might  le- 
gitimate be  drawn  therefrom  are  consider- 
ed, the  circuit  court  was  warranted  in 
finding  that  Col.  Oglesby  had  no  cause  of 
actioa  against  the  county,  and  that  the  cir- 
cuit court  did  not  err  In  dismissing  his  com- 
plaint 

Section  6392  of  Klrby's  Digest  provides 
that  each  prosecuting  attorney  shall  com- 
mence and  prosecute  actions,  both  civil  and 
criminal,  in  which  the  state  or  any  county 
in  his  circuit  may  be  concerned.  Section 
6393  of  the  Digest  provides  that  he  shall  de- 
fend all  suits  brought  against  the  state  or 
any  county  in  his  circuit  In  the  construc- 
tion of  the  latter  section,  in  the  case  of  Ora- 
luim  T.  Parham,  32  Ark.  676,  the  court  held 
that  it  is  the  official  duty  of  the  prosecuting 
attorney  to  defend  suits  brought  in  the  fed- 
eral court  against  the  county  embraced  In 
his  circuit  We  think  the  county  court  has 
power  to  employ  additional  counsel  when  in 
Ills  Judgment  the  interests  of  the  county  are 
of  sufficient  importance  to  demand  it,  or.  In 
cases  where  the  prosecuting  attorney  neg- 
lects or  refuses  to  perform  the  duties  im- 
posed upon  him  by  statute,  or  where  his 
other  duties  are  of  such  character  that  he 
does  not  have  time  to  properly  represent  the 
county.  We  are  of  the  opinion,  however, 
that  the  power  of  the  court  to  employ  ad- 
ditional counsel  does  not  give  the  right,  un- 
der the  guise  of  such  employment,  to  take 
the  case  out  of  the  hands  of  the  prosecuting 
attorney  and  confide  its  management  to  oth- 
er attorneys  without  consultation  with  the 
prosecuting  attorney,  or  for  the  purpose  of 
furthering  the  private  interests  of  tlie  coun- 
ty JudgAi 


It  is  true  that  evidence  was  adduced  by 
the  plaintiff  tending  to  allow  that  the  prose- 
cuting attorney  liad  been  consulted  by  the 
county  Judge  in  regard  to  ccmtemplated  liti- 
gation with  reference  to  the  building  of  the 
courthouse,  and  that  he  had  failed  and  neg- 
lected to  represent  the  county.  On  the  oth- 
er hand,  the  prosecuting  attorney  himself 
testified  that  the  first  informatiOD  he  had  of 
the  pending  litigaticm  was  derived  from  read- 
ing the  newspapers,  and  tliat  the  county 
Judge  Iiad  already  employed  other  counsel 
without  consulting  him.  According  to  his 
testimony  the  county  Judge  superseded  him 
with  other  counsel,  and  he  was  Justified  in 
considering  himself  as  having  no  official  con- 
nection vrith  the  cases.  He  stated  that  the 
county  Judge  did  not  talk  to  him  until  a  few 
days  before  the  case  above  referred  to,  which 
was  decided  in  the  chancery  court  on  ttte  21st 
day  of  October,  1912,  was  heard  and  deter- 
mined. He  admits  that  Col.  Oglesby  talked 
to  him  about  the  case,  but  says  this  was  only 
a  few  days  btfore  the  case  was  reached  for 
trial. 

It  will  be  remembered  that  CoL  Oglesby 
was  not  employed  until  the  16th  day  of  Oc- 
tober, 1912,  and  that  the  only  case  in  which 
he  appeared  was  heard  by  the  diancellor  on 
the  21st  day  of  October,  1912.  It  also  ap- 
pears that  Col.  Oglesby  had  been  in  a  hospi- 
tal in  St  Louis  until  the  latter  part  of  Sei>- 
tember,  1912.  So,  it  is  reasonable  to  presume 
that  Col.  Oglesby  did  not  talk  with  the  prose- 
cuting attorney  until  a  tew  days  before  the 
case  was  called  for  trial.  At  any  rate,  the 
circuit  court  was  the  sole  Judge  of  the  cred- 
ibility of  tlie  witnesses,  and  was  Justified  in 
finding  that  the  county  Judge  employed  addi- 
ti-oaal  counsel  without  any  appearance  of  in- 
competency or  neglect  of  duty  on  the  part  <tf 
the  prosecuting  attorn^. 

As  we  have  already  seen,  the  undisputed 
facts  show  that  an  a^tation  for  the  erection 
of  the  new  courthouse  was  begun  in  1911, 
and  the  citl^ns  of  the  district  were  sharply 
divided  on  the  question  of  the  expediency  of 
erecting  it  The  question  was  an  issue  la  the 
primary  cami>algn  in  the  spring  of  1912. 
Judge  Harp,  the  then  county  Judge,  asked  for 
re-election,  and  one  of  the  reas(»i8  given 
therefor  was  tliat  he  favored  the  erection  of 
a  new  courthouse.  His  opponent  was  Ezra 
Hester,  who  was  opposed  to  the  construc- 
tion of  a  new  courthouse.  That  the  erection 
of  a  new  courthouse  was  one  of  the  principal 
issues  of  the  primary  campaign  is  fairly  in- 
ferable from  all  the  circumstances.  Hester 
was  at  the  time  county  clerk.  The  agitation 
for  the  erection  ot  a  new  courthouse  was 
begun  the  year  before.  Col.  Oglesby  testified 
that  the  people  were  very  much  divided  on 
the  question.  Oeo.  W.  Dodd,  who  was  also 
employed  as  an  attorney  in  the  matter  by 
Judge  Harp,  testified  that  there  was  friction 
between  Judge  Harp  and  Ezra  Hester  In  re- 
gard to  the  erection  of  a  new  courthouse,  and 
that  Hester  liad  challenged  the  power  ot  the 
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coonty  Judge  In  certain  Inatancea;  tliat  it 
was  generally  known  that  Elzra  Hester  was 
opposed  to  tbe  erection  of  a  new  conrthouse. 
Judge  Harp  was  defeated  in  the  primary  by 
Judge  Hester,  and  tbe  latter  was  elected  as 
county  Jndge  at  the  general  election  in  the 
following  September.  Judge  Haip  then  de- 
termined to  get  the  constmctlon  of  the  new 
conrthonae  nnder  snch  headway  before  his 
term  of  office  expired  that  it  wonld  not  be 
practical  to  prevent  the  courthouse  from  be- 
ing erected.  In  carrying  oat  bis  plan  he 
made  an  order  for  the  erection  of  a  new 
conrthonse  on  the  site  occupied  by  the  old 
one.  Certain  citizens  of  Ft  Smith  instituted 
gaits  against  him  for  the  purpose  of  prevent- 
ing the  erection  of  a  new  courthouse.  To  ac- 
compllah  the  same  purpose  the  city  of  Ft. 
Smith,  which  under  a  contract  with  the  coun- 
ty occupied  rooms  in  the  present  courthouse, 
also  instituted  an  action  in  the  chancery 
court  against  the  county  Judge.  To  defend 
these  suits  OoL  Oglesby  was  employed  on  the 
16th  of  October,  1912,  and  appeared  as  coun- 
sel for  the  county  Judge  when  the  cause,  set 
tor  October  21,  1912,  was  heard  and  deter- 
mined. The  chancellor  rendered  an  exhaus- 
tive oidnion  In  the  cause  and  memorialized 
tbe  facts  by  spreading  them  on  the  record. 
He  expressed  the  view  that  the  present 
courthouse  was  safe  and  large  enough  for 
the  needs  of  the  district  for  years  to  come. 
He  further  held  that  there  was  no  cloud 
upon  the  title  of  the  district  to  the  grounds 
upon  whldi  the  courthouse  is  situated,  and 
that  the  dty  only  claimed  the  right  to  occupy 
a  part  of  the  building  under  a  contract  it 
had  made  with  the  Ft  Smith  district  of 
Sebastian  county.  As  soon  as  the  case  was 
decided  by  the  chancellor  the  county  Judge 
ordered  CM.  Oglesby  to  take  an  appeal  at 
ODce.  This  C<A.  Oglesby  proceeded  to  do. 
He  caused  the  transcript  to  he  pr^ared  and 
tbe  appeal  to  be  lodged  in  the  Supreme  Court 
at  once.  When  Judge  Hester  became  county 
Jndge  on  the  31st  day  of  October,  1912,  he  at 
once  made  an  order,  setting  aside  tbe  former 
order  made  at  the  same  term  of  the  court 
employing  CoL  Oglesby.  He  also  moved  the 
Supreme  Court  to  dismiss  the  appeal  in  the 
case  above  referred  to,  and  this  was  done. 
Col.  Oglesby  never  consulted  him  about  the 
matter  at  all,  but  throughout  the  litigation 
acted  under  tbe  direction  of  Judge  Harp,  who 
bad  made  the  order  employing  him  during  his 
term  of  office.  Col.  Oglesby  was  a  prominent 
lawyer  and  citizen  of  Ft  Smith,  and  must  have 
known  of  the  controversy  that  had  been  wag- 
ed for  a  year  or  more  regarding  the  erection 
of  a  new  courthouse.  Under  all  these  cir- 
cumstances, we  think  the  circuit  court  was 
Justified  In  finding  that  Col.  Oglesby  was  act- 
ing in  the  Interest  of  Judge  Harp,  and  was 
not  entitled  to  a  daim  for  his  services  against 
Sebastian  connty.  For  these  reasons  we 
have  voted  to  affirm  the  Judgment  of  the  cir- 
cnit  court  disallowing  hla  claim. 


Jndge  Kirby  is  of  the  opinion  that  under 
section  6393  of  Klrby's  Digest  and  the  rec- 
ord of  this  cause,  it  was  beytHtd  the  power 
of  the  county  Judge  to  employ  counsel  to  per- 
form the  duties  which  had  been  Imposed  by 
statute  upon  tbe  prosecuting  attorney,  and 
that  its  contract  with  Col.  Oglesby  was  ultra 
vires  and  void.  For  that  reason  he  has  voted 
to  affirm  the  Judgment.  It  follows  that  the 
Judgment  Is  affirmed;  and  it  is  so  ordered. 

The  CHIEF  JUSTICE  and  Mr.  Justice 
WOOD  are  of  the  opinion  that  the  Judgment 
should  be  reversed.    See  179  S.  W.  1109. 


STATE  V.  McKINLET.     (No.  133.) 

(Supreme  0>urt  of  Arkansas.     Sept  27,  1916.) 

Statutes  «=»141— Conbtitutiowal  Rbquibe- 
MENTs— Amendment— Separate  Act. 

Kirby'a  Dig.  8  5433,  provides  that  all  mu- 
nicipal elections  shall  be  held  as  prescribed  by 
law  for  holding  state  and  county  elections  so 
far  as  the  same  may  be  applicable.  Const  art. 
6,  §  23,  provides  that  do  law  shall  be  amended 
or  extended  by  reference,  but  must  be  re-en- 
acted and  published  in  full.  Defendant,  indict- 
ed under  section  6433,  demurred  to  the  indict- 
ment for  unconstitutionality  in  extending  a  law 
by  reference.  Beld,  that  it  was  not  within  the 
prohibition,  being  complete  in  itself,  though  re- 
quiring reference  to  other  acts  to  ascertain  its 
meaning. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  tS  4S,  198,  209;   Dec.  Dig.  <»=3l41.] 

Appeal  from  Circuit  Court  Greene  Coun- 
^;    J.  F.  Gautney,  Judge. 

B.  L.  McKinley  was  indicted  for  violating 
election  laws,  and  demurred  to  the  indict- 
ment The  demurrer  was  sustained,  and  the 
State  appeals.    Reversed  and  remanded. 

Wm.  Lw  Moose,  Atty.  Gen.,  John  P.  Stree- 
pey,  Asst  Atty.  Gen.,  and  M.  P.  Huddleston, 
of  Paragould,  for  the  State.  B.  P.  Taylor,  of 
Paragould,  for  appellee. 

HART,  J,  Appellee  and  others  were  In- 
dicted for  an  alleged  violation  of  the  ela- 
tion laws  while  acting  as  Judges  of  an  elec- 
tion for  city  officers  in  the  city  of  Paragould, 
In  Greene  county.  Ark.  The  court  sustained 
a  demurrer  to  the  indictment  and  the  state 
has  appealed  to  this  court  It  is  conceded 
that  the  act  of  January  23,  1875  (Laws 
1874-75,  p.  92),  providing  a  general  election 
law,  in  terms  applies  only  to  general  elec- 
tions of  state,  county,  and  township  offi- 
cers, and  to  special  elections  held  to  fill  va- 
cancies in  said  offices. 

Section  5433  of  Kirby's  Digest  provides  for 
the  holding  of  elections  in  municipal  cor- 
porations, and  the  concluding  sentence  reads 
as  follows: 

"All  elections  shall  be  held  and  conducted  in 
the  manner  prescribed  by  law  for  holding  state 
and  county  elections,  so  far  as  the  same  may  be 
applicable." 

The  only  objection  made  to  the  indict- 
ment la  that  the  general  election  laws  do 
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not  apply  to  municipal  elections,  and  tliat 
section  5433  of  Klrby's  Digest  is  in  TiolatlMi 
of  section  23,  art  6,  of  our  Cktnstltatlon, 
which  reads  as  follows: 

"No  law  shall  be  revived,  amended,  or  the  pro- 
visions thereof  extended  or  conferred  by  refer- 
ence to  its  title  only;  but  so  much  thereof  as 
is  revived,  amended,  extended  or  conferred  shall 
be  re-enacted  and  published  at  length." 

The  purpose  of  the  clause  of  the  Constitu- 
tion was  to  protect  the  members  of  the  Leg- 
islature and  the  public  against  fraud  and  de- 
ception. 

Where  the  new  act  is  not  complete,  but 
refers  to  a  prior  statute  which  is  changed  so 
that  the  legislative  intent  on  the  subject 
can  only  be  ascertained  by  reading  both 
statutes,  uncertainty  and  confusion  will  ex- 
ist, and  this  constitutes  the  vice  sought  to  be 
prohibited  by  this  clause  of  the  Constitu- 
tion. In  the  case  before  us  the  act  is  very 
broad  and  comprehensive.  It  is  complete  in 
Itself,  and  in  no  manner  attempts  to  amend 
or  change  the  existing  election  laws.  On 
the  contrary,  the  general  election  laws  are 
undisturbed  and  are  in  no  wise  affected  by 
section  5433,  pertaining  to  municipal  elec- 
tions. It  is  no  objection  to  the  statute  that, 
in  order  to  ascertain  how  elections  in  cities 
and  towns  shall  be  held,  it  becomes  necessary 
to  refer  to  existing  laws  relative  to  holding 
general  elections  for  state  and  county  offi- 
cers. This  mle  was  recognized  and  applied 
by  this  court  in  the  cases  of  Watkins  v. 
Eureka  Springs,  49  Ark.  181,  4  S.  W.  384, 
and  Common  School  Dlst  ▼.  Oak  Grove  Spe- 
cial School  Dlst,  102  Ark.  411,  144  S.  W. 
224.    In  the  former  case  the  court  said: 

"We  are  not,  however,  prepared  to  assert  that 
when  a  new  right  is  conferred  or  canse  of  ac- 
tion given  the  provision  of  the  Constitution 
qnoted  requires  the  whole  law  governing  the 
remedy  to  be  re-enacted  in  order  to  enable  the 
courts  to  effect  its  enforcement." 

In  the  latter  case  the  court  quoted  with 
approval  from  the  Supreme  Court  of  Mon- 
tana as  follows: 

"If  an  act  is  original  in  form,  and  by  its  own 
language  grants  some  power,  confers  some  right 
or  creates  some  burden  or  obligation,  it  is  not 
is  conflict  with  the  Constitution,  although  it 
may  refer  to  some  other  existing  statute  for  the 
purpose  of  pointing  out  the  procedure  in  exe- 
cuting the  power,  enforcing  the  right,  or  die- 
charting  the  burden." 

In  construing  a  similar  constitutional  pro- 
vision, In  Savage  ▼.  Wallace,  165  Ala.  572, 
51  So.  605,  the  Supreme  Court  of  Alabama 
said: 

"There  is  a  class  of  statutes,  known  as  'ref- 
erence statutes,'  which  impinge  upon  no  con- 
stitutional   limitation.      They   are    statutes   im 


original  form,  and  iii  themselves  intelligible  and 
complete— 'statutes  which  refer-  to,  and  by  ref- 
erence adopt,  wholly  or  partially,  pre-existing 
statutes.'  "  In  the  construction  of  such  stat- 
utes, "  the  statute  referred  to  is  treated  and  con- 
sidered as  if  it  were  incorporated  into  and 
formed  a  part  of  that  which  makes  the  refer- 
ence. The  two  statutes  coexist  as  separate  and 
distinct  legislative  enactments,  each  having  its 
appointed  sphere  of  action ;  and  the  alteration, 
change,  or  repeal  of  the  one  does  not  operate 
upon  or  affect  the  other.'  Phoenix  Assurance 
Co.  V.  Fire  Department,  117  Ala.  631,  23  So. 
843,  42  I/.  R.  A.  468.  Such  statutes  are  not 
strictly  amendatory  or  revisory  in  character, 
and  are  not  obnoxious  to  the  constitutional  pro- 
vision which  forbids  a  law  to  be  revised,  amend- 
ed, or  the  provisions  thereof  to  be  extended  or 
conferred  by  reference  to  its  title  only.  That 
prohibition  is  directed  against  the  practice  of 
amending  or  revising  laws  by  additions  to,  or 
other  alterations,  which  without  the  presence  of 
the  original  act  are  nsaally  unintelligible." 

In  People  t.  Mahaney,  13  Mich.  481,  Judge 
Cooley,  with  reference  to  a  similar  provi- 
sion, said: 

"This  constitutional  provision  must  receive  a 
reasonable  construction,  with  a  view  to  give 
it  effect  The  mischief  designed  to  be  remedied 
was  the  enactment  of  amendatory  statutes  in 
terms  so  blind  that  legislators  themselves  were 
sometimes  deceived  in  regard  to  their  effect, 
and  the  public,  from  the  difficulty  in  making 
the  necessary  examination  and  oomparisoD,  fail- 
ed to  become  apprised  of  the  changes  made  in 
the  laws.  An  amendatory  act  which  purported 
only  to  insert  certain  words,  or  to  substitute 
one  phrase  for  another,  in  an  act  or  section 
which  was  cmly  referred  to,  but  not  published, 
was  well  calculated  to  mislead  the  careless  as 
to  its  effect,  and  was,  perhaps,  sometimes  drawn 
in  that  form  for  that  express  purpose.  Endless 
confusion  was  thus  introduced  into  the  law,  and 
the  Constitution  wisely  prohibited  such  legisla- 
tion. But  an  act  complete  in  itself  is  not 
within  the  mischief  designed  to  be  remedied  by 
this  Tvovislon,  and  cannot  be  held  to  be  prohib- 
ited by  it  without  violating  its  plain  intent" 

From  the  principles  above  announced  it 
will  be  seen  that  the  constitutional  provision 
quoted  above  was  intended  to  enable  tbe 
meaning  of  statutes  directly  amending  prior 
statutes  to  be  ascertained  by  an  examina- 
tion of  the  new  statute,  without  the  neces- 
sity of  examining  the  prior  statutes  on  the 
subject  to  ascertain  the  effect  of  the  amend- 
ment As  we  have  already  seen,  section 
5433  of  Klrby's  Digest  Is  complete  in  Itself 
and  does  not  purport  In  any  manner  to 
am^id  or  change  the  existing  election  laws. 
It  follows  that  the  constitutional  require- 
ment was  not  violated  in  the  enactment  of 
section  5433  of  Klrby's  IMgest,  and  the  court 
erred  in  sustaining  the  demurrer  to  the  in- 
dictment 

For  this  error  the  Judgment  must  be  re- 
versed, and  the  cause  will  be  remanded  for 
a  new  trial. 


Digitized  by 


Google 


AlU 


GASMEN  ▼.  STATE 


188 


OARMEN  V.  STATD.    (Ko.  136.) 

(Supreme  Court  of  Arkangas.     Sept  27,  1915.) 

t  Incest  *=»10— Indicticbnt— StrFFiciENOT. 

An.  iii4ictmeiit  stating  in  technical  languase 
that  adultery  was  committed  bj  defendant,  a 
married  man,  with  his  niece,  sumdently  alleged 
the  offense  of  incest. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent. 
Dig.  i  9;   Dec.  Dig.  «:=>10.] 

Z  IscEflT  *=>10— Indictment— SmnciENCT. 

An  indictment  for  incest  which  failed  to  al- 
lege that  defendanft  was  a  married  man  when  he 
committed  the  adaltery  with  his  niece  was  in- 
nifficient  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Incest,  Cent. 
Dig.  {  9;   Dec  Dig.  «=3lO.] 

3.  CBDinrAi.  Law  «=>185— Fobukb  Jeofabdt 
— Tbiai.  UN  deb  Bad  Indictment. 

Under  Kirby's  Dig.  {  2396,  proriding  that 
if,  after  being  kept  together  sncn  a  length  of 
time  as  the  court  deems  proper,  the  jury  do  not 
agree  on  a  verdict,  amd  it  satisfactorily  appears 
that  there  is  no  probability  they  can  agree,  the 
court  may  discharge  them,  where  a  trial  under 
an  indictment  whidi  was  insufficient  to  support 
a  conviction  because  of  the  omission  of  an  essen- 
tial allegation  resulted  in  the  discharge  of  the 
jury  because  of  their  failure  to  agree,  snch  trial 
did  not  bar  a  new  trial  under  a  proper  indict- 
ment, as  nothing  short  of  an  actual  acquittal  or 
conviction  under  such  an  indictment  will  confer 
immonity  from  further  prosecation  for  the  same 
offense. 

[Bl  Not«. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  344;  Dec.  Dig.  «:=>185.] 

4.  Gbihinai.  Law  €=»586,  1151  —  Continu- 
AKCE—DiBCBFnoN— Review. 

The  trial  court  has  a  large  discretion  in 
(ranting  or  refusing  continuances,  and  unless 
there  appears  to  have  been  a  manifest  abuse  of 
ita  discretion  in  the  denial  of  a  continuance, 
its  action  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
law.  Cent  Dig.  H  1311,  3045-3049;  Dec.  Dig. 
*=»586,  1161.] 

6.  Incest  €=»13— Evidence— Otheb  Acts. 

On  a  trial  for  incest  with  defendant's  niece, 
evidence  of  his  conduct  with  her  and  acts  of  in- 
tercoorae  occurring  at  a  time  when  the  offenses 
thereby  committed  would  be  barred  by  limita- 
tions was  admissible  as  tending  to  shed  lieht  on 
the  relations  between  them  at  a  time  within  the 
statutory  period,  and  to  show  the  probability  of 
the  oommusioa  of  the  offense  charged,  when 
properly  limited  to  this  purpose. 

[Bd.  Note.— For  other  cases,  see  Incest,  Cent 
Dig.  H  2&-«5 ;  Dec.  Dig.  «=»13.] 
6l  Incest  «=»13— Evidence— Admissions. 

On  a  trial  for  incest  where  it  appeared  that 
in  a  bastardy  proceeding  defendant  voluntarily 
admitted  that  be  was  the  father  of  the  child,  and 
made  the  required  bond  without  any  warrant 
having  been  issued  and  without  a  trial,  the  bond 
and  orders  in  such  proceeding  were  admissible, 
the  jury's  consideration  thereof  having  been  lim- 
ited to  &  voluntary  admission  by  defendant,  and 
the  jury  having  been  told  that,  if  defendant  did 
not  understand  that  he  was  charged  with  being 
the  father,  they  should  not  consider  the  matter 
evot  as  an  admission. 

[Ed.  Note. — For  other  cases,  see  Incest,  Cent. 
IHg.  I  11 ;  Dec.  Dig.  «=»13.] 

7.  Incest  «=»14— Bvidbkce— Sufficienct. 

On  a  trial  for  incest,  evidence  Acid  sufficient 
to  support  a  verdict  of  guilty. 

[EA.  Note.— For  other  cases,  see  Incest,  Cent. 
Dig.  1 12 ;  Dec:  Dig.  «=5>14.] 


Appeal  from  Circuit  Court,  Clay  Obanty; 
J.  F.  Oantney,  Judge. 

J.  F.  Carmen  was  ctwvicted  of  incest,  and 
he  appeals.    Affirmed. 

J.  F.  Carmen  was  indicted,  cbarged  wltli 
the  crime  of  Incest,  committed  by  having  car- 
nal knowledge  of  his  niece,  Ona  Burns ;  the 
indictment  not  alleging  that  he  was  a  mar- 
ried man.  A  demurrer  was  interposed  to 
the  indictment!  and  overruled,  and  he  was 
placed  upon  trial,  and  the  jury,  having  failed 
to  agree,  were  discharged  by  the  court  aft- 
er they  had  reported  the  second  time  their 
failure  to  arrive  at  a  verdict 

On  the  8th  of  May,  before  tiie  cause  was 
again  reached  for  trial,  the  grand  jury  in 
session  returned  another  indictment  against 
the  defendant,  charging  him  with  Incest  cmn- 
mltted  with  his  niece,  Ona  Bums,  and  also 
that  he  was  a  married  man.  After  Its  return 
the  court  upon  its  own  motion  sustained  the 
demurrer  to  the  first  Indictment,  which  It 
had  previously  overruled.  Upon  the  case 
being  called  for  trial  the  defendant  moved 
for  a  continuance  because  of  Bie  serious  Ill- 
ness of  his  wife,  which  was  denied.  A  de- 
murrer to  the  second  indictment  was  over- 
ruled, and  the  defendant  Interposed  a  plea 
of  former  jeopardy,  Alleging  that  he  had 
been  put  In  Jeopardy  df  his  liberty  for  this 
offense  by  the  former  trial.  The  testimony 
was  Introduced  on  this  Issue  showing  the  mis- 
trial on  the  first  Indictment,  and  the  court 
directed  the  verdict  for  the  state  upon  this 
plea.  The  testimony  shows  that  Ona  Bums, 
the  niece  of  the  defendant  (who  "was  not 
bright,"  as  one  of  the  witnesses  said)  lived 
at  defendant's  house  with  him  and  his  wife, 
who  was  in  poor  health  and  about  70  years 
of  age.  Several  witnesses  testlfled  to  an 
apparent  undue  intimacy  between  the-  defend- 
ant and  his  niece,  Ona  Bums,  a  half-witted 
girl  about  21  years  of  age,  and  one  stated 
positively  that  he  had  seen  defendant  in  the 
act  of  having  sexual  intercourse  with  said 
niece  In  the  corncrib  at  the  barn.  She  was 
delivered  of  a  child  about  the  usual  time 
after  these  acts  of  sexual  intercourse  were 
alleged  to  have  occurred;  and  the  county 
judge,  upon  a  complaint  made  in  a  bastardy 
proceeding,  sent  for  tlie  defendant  and  told 
him  of  the  complaint,  and  he  said  he  was  not 
the  father  of  the  child,  but  that  he  was  will- 
ing to  give  the  bond  required  for  its  support 
The  judge  Informed  him  that  It  was  neces- 
sary for  him  to  admit  that  he  was  the  fa- 
ther of  the  child  or  submit  to  a  trial  of  that 
question,  and  he  said  that  it  would  be  all 
right,  that'  he  would  make  the  bond,  which 
he  did  do,  and  returned  and  filed  It  with  the 
judge.  He  admitted  having  made  the  bond, 
did  not  deny  that  the  judge  ezplaiued  the 
circumstances  and  bis  rights  In  the  matter 
fully,  as  he  claimed  to  have  done,  but  said 
he  only  understood  that  he  was  giving  the 
bond'  to  support  the  child  in  order  tiiat  his 
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niece  and  tt  sbonld  not  be  taken  from  his 
house  to  the  poor  farm.  The  bond  In  regular 
form  was  introduced  In  evidence  over  de- 
fendant's objection,  and  upon  the  bade  ot  tt 
was  endorsed  the  following: 

"On  this  day  comes  before  me  J.  P.  Carmen, 
accused  of  bastardy,  and,  the  charge  being  stat- 
ed, he  enters  a  plea  of  guilty,  and  offers  as  sure- 
ties on  his  bond  for  the  maintenance  of  said  child 
J.  W.  Wickham  and  S.  H.  Smart,  and  said  bond 
so  tendered  being  conditioned  as  provided  by  law, 
and,  the  said  Ona  Bums  waiving  her  claim  to  a 
judgment  against  the  said  J.  P.  Carmen,  said 
bond  is  by  the  court  ordered  filed  and  approved, 
and  a  judgment  thereon  entered. 

"This day  of  AprU,  1914. 

"B.  B.  Holifield,  Judge." 

The  defendant  denied  ever  having  had  In- 
tercourse with  the  girl,  but  admitted  that 
he  had  asked  her  to  have  intercourse  with 
blm,  as  two  witnesses  testified  be  had  told 
them,  but  said  that  he  bad  done  so,  as  he 
told  said  witnesses,  only  for  tbe  purpose  of 
teaching  the  girl  a  lesson,  and  that  he  had 
so  explained  It  satisfactorily  to  his  wife  upon 
the  girl  having  told  her  of  his  conduct 
There  was  other  testimony  tending  to  show 
that  some  other  perscms  could  have  been  tbe 
father  of  the  child,  and  the  girl  herself  stat- 
ed definitely  that  one  of  them  "had  had  a 
chance  to  be."  Tha^  defendant's  prior  good 
reputation  was  established,  and  there  was 
testimony  tending  to  some  extent  to  discredit 
the  statement  of  the  witness  who  had  seen 
the  parties  in  tbe  sexual  embrace;  certain 
witnesses  stating  that  he  could  not  have  seen 
them  leaving  the  barn  where  the  act  was 
said  to  have  occurred  after  he  bad  ridden 
away  from  tbe  gate  to  where  he  said  he  was 
at  the  time  they  left  the  bam. 

R.  H.  Dudley,  of  Plggott,  for  appellant 
Wm.  Lb  Moose,  Atty.  Gen.,  and  John  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

KIBBY,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  allegations  ot  the  indict- 
ment under  which  the  defendant  was  convict- 
ed sufficiently  alleged  the  offense,  and  no  er- 
ror was  committed  in  overruling  the  demur- 
rer thereto.  Martin  v.  State,  68  Ark.  8,  22 
8.  W.  840.  It  stated  In  technical  language 
that  the  adultery  was  committed  by  defend- 
ant, a  married  man,  with  Ona  Bums,  his 
niece,  and,  as  said  in  Gaston  v.  State,  95  Ark. 
233,  128  S.  W.  1033: 

"The  gravamen  of  the  crime  of  incest  is  the 
unlawful  carnal  knowledge,  and  it  Is  unlawful 
because  of  consangninity.  The  object  of  tbe 
statute  is  to  prohibit  by  punishment  the  sexual 
intercourse  of  those  who  are  related  within  the 
prescribed  degrees." 

[2,  31  Neither  did  tbe  court  err  in  denying 
defendant's  plea  of  former  jeopardy.  The 
indictment  under  which  he  was  first  tried 
was  not  sufficient  to  sustain  a  judgment  of 
conviction,  not  Iiaving  alleged  that  the  de- 
fendant was  a  married  man  at  the  time  it 
was  alleged  he  committed  the  adultery  with 
his  niece,  which  constituted  the  crime  of  in- 
cest   Martla  T.  State^  supra.    And  nothing  | 


short  of  an  actual  acquittal  or  conviction  un- 
der such  an  indictment  will  confer  Immunity 
from  further  prosecution  for  the  same  of- 
fense upon  the  accused.  State  v.  Ward,  49 
Ark.  36,  2  S.  W.  191,  3  Am.  St  Rep.  213. 
Moreover,  there  was  no  verdict  or  judgment 
upon  the  trial,  but  a  mistrial,  the  court  hav- 
ing discharged  the  jury,  as  it  had  the  right 
to  do,  after  they  failed  to  agree  upon  a  ver- 
dict and  It  satisfactorily  appeared  to  him 
that  there  was  no  probability  of  one  being 
reached.     Sections  2396,  2397,  Kirby's  Digest 

[4]  Neither  was  error  committed  in  deny- 
'ing  the  motion  for  a  continuance.  The  court 
has  large  discretion  in  the  granting  or  refus- 
ing of  motions  for  continuance,  and,  unless 
there  appears  to  have  been  a  manifest  abuse 
of  its  discretion  in  the  denial  of  such  motion, 
its  action  will  not  be  reversed,  and  there  is 
no  such  condition  shown  here  as  would  indi- 
cate any  such  abuse  of  discretion. 

[5]  The  proof  of  conduct  of  defendant  with 
his  niece  and  acts  of  Intercourse  occurring 
at  a  time  when  the  offense  thereby  couunltted 
would  be  barred  by  the  statute  of  limitations 
was  competent  and  admissible  as  tending  to 
shed  light  upon  the  relations  existing  be- 
tween the  parties  at  a  time  within  the  stat- 
utory period,  and  shows  the  probability  of 
the  commission  of  tlie  offense  charged,'  and 
the  court  by  proper  Instructions  limited  tbe 
jury's  CMislderatlon  of  It  to  this  purpose. 
Adams  v.  State.  78  Ark.  16,  92  8.  W.  1123 ; 
Taylor  v.  State,  110  Ga.  150,  35  S.  E.  161; 
Com.  V.  Bell,  166  Pa.  405.  31  Atl.  123. 

[I]  It  Is  strenuously  urged  that  the  court 
erred  in  permitting  the  bond  given  by  the  de- 
fendant In  the  bastardy  proceedings  or  any 
of  the  entries  or  judgments  relating  thereto 
to  be  introduced  in  evidence.  This  questlMi 
has  given  us  serious  concern,  but  there  was 
no  adjudication  by  the  county  court  in  the 
bastary  proceeding  that  defendant  was  the 
father  of  the  child  of  his  niece  with  whom 
he  is  alleged  to  have  committed  incest,  after 
a  trial  of  the  question,  but  it  was  shown 
.that  he  voluntarily  admitted  that  such  was 
the  fact  uiK>n  being  told  by  the  county  judg? 
that  a  charge  of  the  kind  bad  been  lodged 
against  him,  and  agreed  to  and  did  make  the 
bond  required  by  the  statute  in  such  cases 
without  any  warrant  having  been  Issued  or 
any  trial  thereof.  The  court,  by  appropriate 
Instructions,  limited  the  consideration  of  this 
matter  by  tbe  jury  to  a  voluntary  admission 
on  the  part  of  the  defendant,  and  instructed 
them  that  if  they  should  find  he  did  not  un- 
derstand the  purpose  or  effect  of  the  bond, 
or  did  not  understand  enough  about  the 
transaction  to  know  that  he  was  charged 
with  being  the  father  of  the  child,  they  should 
not  consider  It  as  an  admission  even,  and  we 
do  not  think  any  error  was  committed  in 
this  respect 

The  case  is  unlike  that  of  Ireland  v.  State, 
99  Ark.  32, 136  8.  W.  947,  in  which  there  was- 
a  Judgment  against  the  county  treasurer  by- 
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the  ooonty  court,  determining  finally  the 
amount  he  bad  failed  to  account  for  and  pay 
over  as  treasurer,  which  also  recited  he  was 
ibort  In  his  accounts  with  the  county  In  said 
(um.  Ttkat  Judgment,  being  final,  could  not 
be  diluted  or  explained,  and  It  waa  held  er- 
ror to  permit  its  introduction  upon  the  trial 
of  the  criminal  charge  against  the  treasurer 
for  embezzlement  of  the  county's  fund. 

[7]  Hie  erldence  is  amply  sufficient  to  sup- 
port the  verdict,  and,  no  prejudicial  error 
baring  occurred  in  the  trial,  the  Judgment 
is  affirmed. 


LOUIS  WERNER   SAWMILL  CO.  et  aL  v. 

SESSOMS  et  aL     (No.  116.) 
(Sapteme  Court  of  Arkansas.    July  12,  191S.) 
L  Loos  AKD   Loooino  «=s>3— Oonvkyahoih- 

CONSTBUCnON— TiKK    VOK   REMOVAI.. 

Under  the  proviaions  of  deeds  conveying 
timber  requiring  the  grantee  to  cut  and  remove 
u  expeditiously  as  possible,  and  providing  that 
onleas  the  timber  was  removed  within  IS  years 
the  grantee  should  pay  the  taxes  assessed  until 
the  timber  was  removed  and  possession  return- 
ed, the  grantee  did  not  have  15  years  absolutely 
in  whicm  to  remove  the  timber,  bnt  was  requir- 
ed to  remove  it  as  expeditiously  as  possible. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  dent.  Dig.  iJ  6-12;   Dec.  Dig.  «s>3.1 

2.  RUOBICATION    OF    Inbtbttmbnts    «s»19   — 
Gbouhdb— MisTAES— In  Genbbal. 

To  reform  a  deed  and  then  enforce  it  calls 
for  a  much  greater  exercise  of  the  powers  of 
eqoi^  than  to  set  aside  a  transaction,  and  to 
justify  a  decree  for  reformation  on  the  ground 
of  mistake  it  is  necessary  that  the  mistake 
ihoold  have  been  mutuaL 

[Ed.  Note. — ror  other  cases,  gee  Reformation 
of  Instroments,  Cent.  Dig.  K  74-78;   Dec.  Dig. 

&  BETOKKATIOIf     OF    iHSISnilKinS    «SSl8    — 

MisTAKK  or  Law. 

Equity  does  not  reform  contracts  or  deeds 
for  a  pure  mistake  of  law. 

[Ed.  Note. — S\>r  other  cases,  see  Reformation 
of  Instroments,  Cent  Dig.  K  72,  73 ;  Dec.  Dig. 

i.  Betobication  or  Insikuioents  ^s^yz— Rb- 

UBP— LtACHKB. 

Where  plaintiff  mill  company  in  1907  ob- 
tained option  contracts  allowing  16  years  for 
tiie  removal  of  timber,  and,  after  accepting 
tiiem,  prepared  deeds  containing  a  provision 
diat  it  should  cut  and  remove  the  timber  as  ex- 
peditiously as  possible,  and  that  unless  removed 
vitliin  16  years  it  would  thereafter  pay  the 
taxes,  and  represented  to  the  grantors  that  it 
proposed  to  remove  the  timber  as  expeditiously 
ai  poasiUe,  and  all  within  5  years,  and  then 
had  spur  tracks  constructed  to  the  timber,  and 
Knght  liave  removed  it  within  6  years,  and 
made  no  effort  to  correct  the  deed  on  the  ground 
«{  mistake  in  the  provision  for  removal,  its  suit 
to  reform  the  deeds  on  such  ground,  not  brought 
for  six  years,  was  barred  by  laches. 

(Ed.  Note. — For  other  cases,  see  Reformation 
ot  Instniments,  Cent  Dig.  |{  119-121;  Dec. 
Die.  «=>32.] 

6.  Loos  AND  LOGOINO  «=»3— Tno:  ion  Bx- 

MovAL— Rights  of  Subsequent  Gbanteb— 

"ExpiDrrioTTSLT  AS  Possible." 

A  logging  company  required  by  its  deeds 

to  remove  timlwr  as  expeditiously  as  possible 

could  grant   to   another  company   no   greater 

rights  than  it  possessed,  and  the  limitation  "as 


expeditiously  as  possible"  in  Its  conveyances  to 
another  was  measured  by  its  own  capacity,  and 
not  by  the  capacity  of  its  grantee. 

[Ed.  Note. — For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  {{  6-12;    Dec.  Dig.  €=»3.] 

6.  Loos  AND  LoOGINQ  ®=>3 — StTITIClENCY   OF 

EviDBNOB  —  Time  fob  Removal  —  Forfei- 

TUBK. 

Evidence,  in  a  suit  by  the  grantee  of  tim- 
ber required  to  remove  it  as  expeditiously  as 
poswble  to  reform  the  deeds  so  as  to  give  it  15 
years  absolutely,  with  a  cross-bill  asserting  a 
forfeiture  of  the  right  of  removal  and  seeking  a 
cancellation  of  the  deeds  as  a  cloud  upon  the 
title,  held  to  sustain  the  chancellor's  finding  that 
tlie  complainant  had  forfeited  its  right  of  re- 
moval and  that  the  deeds  should  be  canceled. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §{  6-12 ;    Dec.  Dig.  <S=>3.] 

7.  Appeal  and  Ebbob  «=»1009— Fiiidihqs— 

CONCLtrSIVENESa. 

The  chancellor's  finding  of  facts  will  not 
be  disturt>ed  on  appeal  unless  against  the  clear 
preponderance  of  the  evidence. 

[Eid.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {t  3970-3978 ;  Dec  Dig.  <^=o 
1009.] 

Appeal  from  Union  Chancery  Court;  J.  ii. 
Barker,  Chancellor. 

Suit  by  the  Louis  Werner  Sawmill  Com- 
pany and  others  against  A.  B.  Sessoms  and 
others,  with  croas-billa  by  defendants.  De- 
cree for  cross-complainants,  and  plalntUTs 
ai^)eal.    Affirmed. 

Gaughan  &  Sifford,  of  Camden,  and  Aylmer 
Flenniken  and  Neill  C.  Marsh,,  both  of  El 
Dorado,  for  appellants.  H.  S.  Powell,  of 
Camden,  for  appellees. 

HART,  J.  On  the  20th  of  February,  1918, 
appellants  instituted  17  suits  in  the  chancery 
court  against  certain  landowners,  in  which 
they  sought  a  reformation  of  timber  deeds 
executed  by  appellees  to  the  Louis  Werner 
Sawmill  Company  between  the  8th  and  15th 
of  July,  1907.  The  defendants  answered  and 
denied  the  material  allegations  of  the  com- 
plaints and  filed  cross-bills  in  which  they  as- 
serted that  appellants  had  forfeited  their 
right  to  cut  and  remove  any  of  the  timber 
involved  in  the  suits  and  asked  that  the  tim- 
ber deeds  be  canceled  as  a  cloud  upon  their 
title.  All  of  the  suits  were  consolidated  for 
the  purpose  of  trial,  and  the  court  rendered 
Judgment  against  appellants,  denying  the 
relief  sought,  and  granted  appellees  the  re- 
lief prayed  for  in  their  cross-complaints. 
The  cases  are  here  on  appeal. 

The  record  in  the  cases  is  long,  and  to  set 
out  in  substance  the  testimony  of  each  wit- 
ness would  extend  the  limits  of  this  opinion 
beyond  what  is  practicable.  We  have  read 
carefully  and  patiently  the  record  in  the  case 
and  have  concluded  that  a  statement  of  the 
facts  pertinent  to  the  issues  raised  by  the 
appeal  may  be  summarized  as  follows: 

For  several  years  prior  to  the  year  1907, 
and  since  that  time,  the  Louis  Werner  Saw- 
mill Company,  a  corporation,  had  a  plant  at 
Griffln  in  the  northern  part  of  Union  county. 
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on  the  St.  Lonls,  Iron  Mountain  &  Southern 
Railway  Comi>any's  road,  where  It  manufac- 
tured lumber.  The  Edgar  Lumber  Company, 
a  corporation,  had  a  sawmill  plant  at  Wee- 
son,  In  the  southwest  part  of  Union  county. 
Prior  to  the  year  1907,  the  Louis  Werner 
Sawmill  Company  had  purchased  from  the 
appellees  the  timber  which  is  the  subject- 
matter  of  this  actfon.  There  is  a  ridge  which 
runs  practically  east  and  west  through  Union 
county,  and  near  its  crest  runs  the  H!l  Dorado 
and  MarysTille  public  road.  The  timber  in 
question  lies  in  irregular  strips  and  segre- 
gated tracts  covering  a  territory  about  five 
miles  long  and,  approximately,  a  mile  wide 
at  its  widest  point.  The  timber  is  south  of 
the  El  Dorado  and  Marysville  road  and  is 
about  15  miles  from  Griffin,  where  the  mill 
plant  of  the  Louis  Werner  Sawmill  Company 
Is  situated.  The  sawmill  plant  of  the  Edgar 
Lumber  Company  is  about  12  mUes  south- 
east from  the  timber  In  controversy. 

A  local  railroad  was  Incorporated  and  ex- 
tended in  a  westerly  and  southwesterly  di- 
rection from  Oriffin  for  the  purpose  of  log- 
ging the  timber  owned  by  the  Louis  Werner 
Sawmill  Company.  It  ran  about  3%  miles 
north  of  the  timlier  In  question.  The  Louis 
Werner  Sawmill  Company  and  the  Edgar 
Lumber  Company  both  owned  timber  in  the 
same  locality.  On  account  of  the  topography 
of  the  country,  it  was  Impracticable  and  ex- 
pensive for  the  Louis  Werner  Sawmill  Com- 
pany to  get  its  timber  on  the  south  side  at  the 
El  Dorado  and  Marysville  public  road;  and 
It  was  equally  Impracticable  and  expensive 
for  the  Edgar  Lumber  Company  to  get  its 
timber  on  the  north  side  of  said  public  road. 
Therefore  they  entered  into  negotiations  for 
the  purpose  of  exchanging  timber  so  that 
each  company  would  have  its  timber  more 
nearly  in  a  body.  The  Edgar  Lumber  Com- 
p<iny  was  unwilling  to  make  the  exchange 
unless  the  Louis  Werner  Sawmill  Company 
would  execute  a  deed  to  it  giving  it  15  years 
within  which  to  remove  the  timber.  That 
company  had  deeds  from  the  appellees  to  the 
timber  in  question,  but  did  not  have  that 
length  of  time  within  which  to  remove  the 
timber.  They  sent  an  agent  to  appellees  and 
to  other  persons  to  ascertain  whether  they 
could  secure  new  deeds  with  a  time  limit  of 
15  years.  They  first  made  contracts  with 
the  appellees  reciting  a  consideration  of  $5 
cash  and  a  certain  other  designated  sum  in 
case  the  option  to  purchase  should  be  con- 
summated. These  contracts  gave  the  Louis 
Werner  Sawmill  Company  the  right  of  re- 
moval of  the  timber  for  a  period  of  15  years 
from  June,  1907.  Pursuant  to  these  con- 
tracts, the  additional  consideration  was  paid 
and  timber  deeds  were  executed  by  the  de- 
fendants to  the  Louis  Werner  Sawmill  Com- 
pany. The  deed  granted  to  the  sawmill  com- 
pany timber  of  certain  dimensions  named 
tiiereln,  and,  in  regard  to  the  time  of  the 
removal  of  tiie  timber,  contained  the  follow- 
ing clause: 


"^le  party  of  the  second  part  shall  cut  and 
remove  said  timber  as  expeditiously  as  possible, 
and  it  is  agreed  that  unless  it  shall  have  remov- 
ed the  same  within  a  period  of  fifteen  years 
from  the  date  hereof,  that  it  shall  be  respon- 
sible for  and  pay  to  the  first  party,  the  full 
amount  of  taxes  assessed  against  said  lands  aft- 
er the  expiration  of  said  period  of  fifteen  years 
from  this  date  until  such  time  as  said  timber 
is  removed  and  said  possession  returned  to  the 
said  first  party." 

The  timber  deeds  were  prepared  by  an 
agent  of  the  sawmill  company  and  on  print- 
ed blanks  furnished  him  by  the  company 
for  that  purpose.  After  the  Louis  Werner 
Sawmill  Company  secured  these  deeds  from 
the  defendants,  It  made  an  exchange  of  the 
timber  with  the  Edgar  Lumber  Company 
and  granted  to  that  company  the  timber  in 
controversy,  with  a  time  limit  of  15  years 
within  which  to  remove  the  timber.  Prior  to 
the  execution  of  these  deeds  in  1907,  the 
Louis  Werner  Sawmill  Company  had  extend- 
ed a  spur  to  the  Immediate  vicinity  of  the 
timber  In  question  and  was  cutting  the  tim- 
ber there.  This  spur  was  known  as  the  Wil- 
liams spur.  Several  months  thereafter  It 
took  up  that  spur  and  extended  another 
spur  from  its  main  line  at  a  point  five  miles 
nearer  Griffin,  whidi  also  extended  right  up 
to  the  timber  in  question.  This  spur  was 
known  as  the  Ballard  spur.  The  Louis 
Werner  Sawmill  Company  cut  a  great  deal 
of  the  timber  it  got  from  the  Edgar  Lumber 
Company  and  hauled  it  over  this  spur. 

Prior  to  June,  1907,  the  Louis  Werner  Saw- 
mill Company  had  a  mill  with  an  average 
capacity  of  40,000  feet  At  that  time  it  shut 
down  its  mill  to  overhaul  its  plant  and  in- 
creased its  dally  capacity  to  60,000  feet  It 
has  run  at  full  capacity  since  that  time.  The 
Edgar  Lumber  Company  in  1907  operated  a 
double-band  sawmill  with  a  dally  capacity 
of  100,000  feet  It  has  operated  regularly 
and  to  its  full  capacity  since  that  time.  At 
the  time  the  two  companies  made  the  ex- 
change of  timber,  the  Edgar  Lumber  Com- 
pany was  operating  in  Columbia  connty,  Ark., 
about  15  miles  from  the  timber  m  contro- 
versy. After  the  exchange  of  the  timber,  the 
Bldgar  Lumber  Company  moved  its  logging 
operations  back  to  Union  connty  and  work- 
ed from  its  mill  out  In  the  direction  of  the 
timber  in  question.  It  had  its  main  line  of 
logging  road  within  6  miles  of  this  timber, 
average  distance,  and  a  spur  within  a  mile 
of  one  of  the  tracts,  when,  in  the  early  part 
of  1912,  it  moved  Its  logging  operations  to 
Claiborne  parish.  La.  It  did  this  because 
it  had  a  large  amount  of  timber  there  on 
which  the  time  for  removal  was  about  to  ex- 
pire. It  was  imperative  that  It  cut  that 
timber  at  once  or  lose  it  As  soon  as  tlie 
timber  in  Louisiana  was  cut,  it  returned  to 
Union  county.  Ark.,  prepared  to  cut  timber 
in  that  county,  including  the  timber  In  ques- 
tion. It  learned  that  appellees  claimed  that 
it  had  forfeited  its  right  to  the  timber  In 
question,  and,  in  order  that  its  logging  opera- 
tions might  not  be  entirely  stopped  pending 
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the  ontcome  of  the  present  salt,  an  agreement 
was  entered  Into  between  tbe  parties  as  to 
tbe  valne  of  the  tdmber  to  be  cut  by  the  Bd- 
gar  Lumber  Company. 

Other  facts  wUl  be  referred  to  later  In 
ttie  discussion  of  tbe  Issues  raised  by  the 
appeal. 

it]  In  the  case  of  Earl  t.  Harris,  09  Ark. 
112,  137  8.  W.  806,  the  contract  for  the  sale 
of  timber  stipulated  that  the  vendee  should 
eot  and  remove  said  timber  as  expeditious^ 
ly  as  possible,  and  that  unless  he  sbould  have 
remored  all  of  the  timber  within  five  years 
he  should  pay  the  taxes  thereafter  assessed 
against  the  land  until  the  timber  should  be 
removed.  In  construing  that  contract,  the 
conrt  held  that  It  was  not  contemplated  that 
the  vendee  should  have  five  years  absolutely 
In  which  to  cut  and  remove  the  timber,  but 
that  he  should  remove  the  timber  as  ex- 
peditiously as  possible,  and  that  If  it  r»- 
qnlred  more  than  five  years  to  do  so  he 
shoold  pay  the  taxes  thereafter  assessed 
agalost  the  land.  To  the  same  effect,  see 
YelvlDgton  v.  Short,  111  Ark.  253,  168  8.  W. 
522;  Newton  v.  Warren  Vehicle  Stock  Oo^ 
173  8.  W.  819 :  and  Burbrldge  v.  Arkansas 
Lnmb»  Co.,  178  S.  W.  304.  The  dause  In  the 
deeds  In  qnestlon  providing  for  a  time  limit 
for  the  removal  of  the  timber  is  in  all  es- 
sential respects  similar  to  the  clauses  con- 
Btnied  In  the  cases  just  dted,  and  the  con- 
stmctlon  placed  upon  those  clauses  controls 
here.  This  Is  ocmoeded  by  counsel  for  ap- 
pdlants,  but  the  object  of  their  suit  Is  to 
reform  tbe  timber  deeds  executed  to  them  by 
appellees. 

[2,3]  To  reform  a  contract  or  deed,  and 
then  enforce  it  In  its  new  form,  calls  for  a 
nmch  greater  exercise  of  the  powers  of  equi- 
ty than  to  set  aside  a  transaction.  Theie- 
fiHe,  to  justify  a  decree  for  refonnatloa  on 
the  ground  of  mistake.  It  Is  necessary  that 
the  mistake  should  have  been  mutual,  and 
it  Is  equally  well  settled  that  as  a  general 
rule  equity  does  not  reform  contracts  or 
deeds  for  a  pure  mistake  of  law.  But  coun- 
sel fbr  appellants  insist  that,  under  the 
facts  as  they  appear  in  the  record  before  us, 
tbe  alleged  mistake  sought  to  be  corrected 
is  in  a  measure  a  mistake  of  fact 

It  will  be  remembered  that,  when  the  Louis 
Werner  Sawmill  Ck>mpany  entered  into  nego- 
tiations with  the  Edgar  Lumber  Company  for 
fbe  exchange  of  timber,  the  latter  company 
required  the  former  to  execute  to  it  a  deed 
giving  it  16  years  within  which  to  remove 
the  timber.  The  Werner  Company  already 
had  deeds  to  the  timber,  but  not  for  that 
length  of  time.  It  then  went  among  the  de- 
fendants with  an  option  contract  providing 
for  15  years  from  June,  1907,  within  which 
to  remove  the  timber.  Five  dollars  was  paid 
to  obtain  this  extension  contract,  as  they 
term  it,  and,  when  it  was  ascertained  that 
tbey  could  procure  such  extensions  from  all 
of  appellees,  new  deeds,  which  became  the 
anbject-aiBtter  of  these  auita^  were  executed. 


The  new  deeds,  instead  of  containing  the 
clause  giving  aivellants  15  years  absolutely 
within  which  to  remove  the  timber,  contained 
a  clause  now  commonly  known  as  "the  ex- 
peditious clause,"  which  has  been  set  oat 
above.  These  deeds  were  prepared  by  an 
agent  of  tbe  Louis  Werner  Sawmill  Company 
and  on  printed  blanks  famished  by  that  com- 
pany. 

The  company,  however,  contends  that  it 
did  not  intend  to  Insert  the  so-called  expedi- 
tious clause  In  the  deeds  imder  considera- 
tion, and  that  the  clause  was  Inserted  by  its 
agent  by  mistake ;  that  the  mistake  was  mu- 
tual; that  the  deeds  as  executed  failed  to 
effectuate  the  intention  of  the  parties';  that 
both  parties  made  an  honest  mistake  of  law 
as  to  the  effect  of  the  contract;  that  the 
construction  placed  upon  the  deeds  by  law 
produced  results  different  from  those  tbe 
parties  intended;  that  in  such  cases  courts 
will  Interfere  to  prevent  the  enforcement 
of  the  contract  and  to  relieve  parties 
from  the  unexpected  consequences  of  it ;  and 
that  to  refuse  relief  would  be  to  permit  one 
party  to  take  an  unconeclonable  advantage 
of  another  and  to.  derive  a  benefit  from  .the 
contract    which   neither   of    them  intended. 

In  support  of  their  contention,  they  cite 
State  V.  Paup,  13  Ark.  129,  56  Am.  Dec.  303 ; 
flight  V.  Glasscock,  51  Ark.  390,  11  S.  W. 
580 ;  and  the  case  note  to  28  L.  B.  A  (N.  S.) 
786.  On  the  other  hand.  It  is  contended  by 
counsel  for  appellees  that  the  deed  executed 
by  the  parties  was  the  final  embodiment  in 
writing  of  their  agreement,  and  that  the 
clause  in  question  was  not  inserted  by  mutu- 
al mistake.  They  insist  that  the  deed  should 
be  con&tnied  In  accordance  with  the  rule 
laid  down  in  the  cases  above  dted  construing 
similar  clauses  in  timber  deeds. 

[4]  We  do  not  deem  it  necessary  to  decide 
this  question,  for,  if  the  contention  of  coun- 
sel for  appellants  be  assumed  to  be  correct, 
we  think  they  are  barred  of  relief  under 
the  facts  in  this  record  by  laches.  Tbe  doc- 
trine of  laches  is  applicable  to  suits  of  this 
kind.  Pomeroy's  Equity  Jurisprudence,  vol. 
6,  f  680;   24  Amer.  &  Eng.  Enc.  of  Law,  656. 

The  jurisdiction  to  relief  In  cases  Uke  this 
is  purely  equitable  and  must  be  exercised 
upon  equitable  principles.  It  is  true  that  in 
the  so-called  extension  contract  an  absolute 
time  llnut  of  15  years  was  given.  But  all 
of  appellees  were  witnesses  In  the  case  and 
testified  that  the  agent  of  the  Louis  Werner 
SawmlU  Company  represented  to  them  that, 
though  a  limit  of  15  years  was  placed  In  the 
contract,  the  company  purposed  to  remove 
the  timber  as  expeditiously  as  possible,  and 
that  most  of  It  would  be  removed  In  2  or  3 
years,  and  that  all  of  It  would  be  removed  in 
5  years.  The  agent  pointed  to  the  fact  that 
the  main  line  of  tbe  logging  road  of  the 
Louis  Werner  SawmlU  Company  had  already 
been  constructed  practically  to  the  timber  in 
question,  and  that  one  spur  had  already  been 
constructed  to  tbe  edge  of  the  timber ;  that 
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it  was  well  known  by  all  parties  Interested 
tbat  the  land  conld  not  be  cultivated  until  the 
timber  should  be  removed;  and  that  the 
landowners  were  greatly  concerned  aa  to 
the  time  in  which  the  timber  could  be  re- 
moved. 

The  timber  deeds  were  secured  from  ap- 
pellees tn  the  early  part  of  July,  1907.  Ap- 
pellant Lonis'  Werner  SawmlU  Ck>mpany  ex- 
changed the  timber  secured  from  appellees 
to  the  Eldgar  Lumber  Company  for  timber 
owned  by  It  soon  after  this  time.  It  then 
took  up  its  spur,  and  no  eftort  was  made  by 
it  to  correct  the  deed  until  Just  about  the 
time  the  present  suits  were  instituted.  It 
snttered  six  years  or  more  to  elapse  before 
anything  was  said  or  done  by  it  in  regard  to 
the  alleged  mistake.  During  all  this  time  the 
deeds  were  In  the  custody  of  the  lumber  com- 
pany, and  it  had  agents  whose  duty  it  was 
to  examine  the  deeds  and  see  that  they 
were  in  proper  form.  The  agents  of  the  saw- 
mill company  knew  that  the  so-called  expedi- 
tious clause  was  written  In  the  deeds,  and  no 
objection  was  ever  raised  thereto  until  after 
a  similar  clause  bad  been  construed  by  this 
court  in  the  case  of  Earl  v.  Harris,  supra. 
Therefore  we  are  of  the  opinion  that  it 
would  be  inequitable  now  to  grant  api>ellant8 
the  relief  prayed  for  by  them. 

[6-7]  This  brings  us  to  the  question  of 
whether  the  time  granted  in  the  deeds  for 
cutting  the  timber  had  expired  at  the  time 
of  fiUng  the  present  suit  It  will  be  remem- 
bered that  the  timber  deeds  In  question  were 
executed  in  July,  1907 ;  and  that  soon  after- 
wards the  Louis  Werner  Sawmill  Ck>mpany 
granted  to  the  £^gar  Lumber  Company  the 
timber  in  question.  It  is  true  the  Werner 
Company  by  its  deed  gave  the  Edgar  Lumber 
Company  15  years  within  which  to  cut  and 
remove  the  timber,  but  the  Werner  Company 
could  grant  to  the  Edgar  Company  no  greater 
rights  than  it  possessed.  Hearln  v.  Union 
Sawmill  Co.,  105  Ark.  456,  161  S.  W.  1007. 

Appellees  granted  the  timber  to  the  Werner 
Company  with  a  proviso  that  the  timber 
should  be  removed  as  expeditiously  as  pos- 
sible. This  clause  of  the  contract  had  ref- 
erence to  the  means  and  ability  of  the  Louis 
Werner  Sawmill  Company  to  remove  the 
timber,  and  not  to  tbat  of  any  subsequent 
grantee  of  that  company.  Appellees,  when 
they  made  the  deeds  to  the  Werner  Com- 
pany, knew  its  capacity,  knew  that  it  had  a 
main  line  of  logging  road  within  six  miles 
of  the  timber,  and  that  a  spur  had  already 
been  buUt  to  the  Immediate  vicinity  of  the 
timber.  After  the  Louis  Werner  Sawmill 
Company  exchanged  the  timber  with  the 
Edgar  Lumber  Company  for  timber  owned 
by  it,  it  tore  up  the  spur  which  had  been  con- 
structed by  It  in  the  vldnlty  of  the  timber 
and  constructed  another  spur  which  extend- 
ed nearly  to  the  timber,  in  order  to  cut  other 
timber  owned  by  it 

It  appears  from  the  evidence  that  the 
Lonis  Werner  SawmlU  Company  oould  bave 


easily  removed  the  timber  within  five  years 
from  the  time  the  deeds  were  executed.  Evi- 
dence was  adduced  tending  to  show  that,  ow- 
ing to  the  topography  of  the  country,  it  would 
be  very  expensive  to  log  a  part  of  the  timber; 
but  it  wUl  be  noted  that  the  topography  (^ 
the  country  would  not  be  changed  by  time. 
Moreover,  it  Is  not  shown  but  that  the  ridges 
referred  to  could  not  be  cat  down  at  a  rea- 
sonable cost. 

Soon  after  the  Edgar  Lumber  Company 
secured  the  timber  in  question,  it  extended 
its  logging  road  to  within  a  few  miles  of  the 
timber,  but  in  1912  it  tore  up  its  road  and 
proceeded  to  construct  one  from  its  mill  to 
its  timber  in  the  state  of  Louisiana. 

It  is  obvious  that  the  time  limit  withlo 
which  to  remove  the  timber  must  be  tested 
by  the  language  used  in  the  deeds  of  appellees 
to  the  Louis  Werner  Sawmill  Company. 
The  deed  provided  that  the  sawmill  company 
should  cut  and  remove  the  timber  as  expedi- 
tiously as  possible.  The  sawmill  company 
had  the  right  to  convey  the  timber  thus  pur- 
chased by  it  to  the  Edgar  Lumber  Company, 
but  the  latter  company,  in  regard  to  its  right 
to  remove  the  timber,  must  be  governed  by 
the  limit  in  the  deed  to  the  Louis  Werner 
Sawmill  Company,  and  not  by  the  time  limit 
in  the  deed  from  that  company  to  it 

Then,  too,  in  determining  what  would  be 
an  expeditious  removal  of  the  timber,  we 
must  be  governed  by  the  facilities  of  the 
Werner  Company.  To  b<M[d  otherwise  might 
have  the  effect  of  extending  the  time  limit 
far  beyond  what  was  contemplated  by  the 
parties.  To  illustrate:  If  the  Louis  Werner 
Sawmill  Company  should  sell  the  timber  to 
a  small  concern,  the  latter  might  work  ever 
so  expeditiously  and  not  be  able  to  remove 
the  timber  within  a  period  of  more  than  30 
years;  on  the  other  band,  it  might  sell  to  a 
company  with  a  much  greater  capacity  than 
its  own,  and  tbat  company  might  be  able  to 
remove  the  timber  within  a  very  much  short- 
er space  of  time  if  it  proceeded  to  remove  it 
as  expeditiously  as  possible.  In  cases  like 
this,  the  words  "as  expeditiously  as  possible" 
would  not  refer  to  the  facilities  and  capaci- 
ties of  subsequent  grantees,  but  would  refer 
to  the  facilities  and  capacities  of  the  original 
grantee. 

Tested  by  this  rule,  the  question  is:  Within 
what  time  should  the  Louis  Werner  Sawmill 
Company  have  removed  the  timber  so  that 
it  might  be  said  to  have  removed  it  as  expe- 
ditiously as  possible?  It  will  be  remembered 
that  this  company  bad  a  logging  road  paral- 
lel with  the  timber  in  question  and  wlthia 
an  average  distance  of  six  miles  of  it  It 
extended  at  different  times  two  spurs  to  the 
Immediate  vicinity  of  the  timber.  According 
to  the  testimony  of  appellees,  the  company 
could  have  removed  the  timber  in  any  event 
within  five  years,  and  probably  within  half 
that  time.  The  agent  of  the  Louis  Werner 
Sawmill  Company  represented  tbat  it  could 
be  removed  within  that  Mme.    It  is  tbe  aet- 
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Qed  nfle  ot  thlg  coort  that  the  flndlng  of 
fact  made  by  a  chancellor  will  not  be  dls- 
tnrbed  on  appeal  unless  against  the  clear 
preponderance  of  the  evldenoe,  and,  from 
a  careful  consideration  of  the  evidence  per- 
taining to  this  branch  of  the  case,  we  are  not 
able  to  say  that  the  finding  of  the  chanc^or 
la  against  the  weight  of  the  evidence. 
It  fallows  that  the  decree  will  be  affirmed. 


ST.  LOUIS.  L  11  ft  B.  R.  CO.  t.  LASDR 
OBAIN  CO.     (No.  119.) 

(Supreme  Court  of  Arkansas.    July  12,  1916.) 

1  C^uuKBs  «=>159  —  Cabbiaoe  or  Goods  — 

Bills  of  Ladxho. 
A  proTision  in  a  bill  of  lading  requiring 
the  shipper  to  make  claims  in  writing  within  a 
(pedfied  time  aa  a  condition  precedent  to  re- 
coTering  for  injuries  to  the  property  transport- 
ed is  valid. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  e6&-671,  699-703^,  711-714, 
718,  718%  :    Defc  Dig.  «=.159.] 

i.  Cabbiebs  ^=>163  —  CASBiAaB  or  Goons  — 

Acnoxs— Btjkmn  or  Pboof. 

In  an  action  for  damages  to  shipments  of 
peaches,  where  the  carrier  set  up  the  shipper's 
noncompliance  with  the  requirement  of  the  bill 
oi  lading  that  complaint  be  made  in  specified 
time,  the  shipper  has  the  harden  of  proving  com- 
pliance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ont  Dig.  ii  722-725;    Dec.  Dig.  «:=>ltl3.] 

t,  OAMtTTM    «=b169— OaXBIAQB    OF     G00D8~ 

Dkfknsks— Waives. 

Where  a  shipper  notified  the  carrier's  gen- 
end  freight  agent  of  damages  to  the  goods,  and 
■egotiations  were  bad  between  the  parties  with- 
out the  earlier  objecting  that  the  shipper  had 
lost  its  right  because  the  claims  were  not  made, 
u  required  by  bill  of  lading,  to  the  agents  either 
at  the  point  of  embarkation  or  destination,  the 
carrier  waived  ita  right  to  object  to  the  manner 
of  presoitation. 

[£d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  668-671,  689-703%,  711-714,  718, 
718%;   Ci'Dig.  «=il59.] 

A,  BviDENC*  «=332S  —  Opiniow  Hvidknoe  — 
Mabket  Value. 

Without  producing  the  market  reports,  a 
witness  may  testify  as  to  market  value  of  fruits 
at  a  given  time,  and,  though  his  information  be 
based  on  such  reports,  that  fact  not  rendering 
his  testim<my  h^tsay  and  going  only  to  its 
weight. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C!ent  Dig.  ff  1214-1217 ;    Dec.  Dig.  «S=»323.] 

6.  Cabbiebb  4=>133— Gabbiaok  of  Goods— 
Damages. 
In  an  action  for  injury  or  destruction  of  a 
shipment  of  goods,  evidence  of  the  market  value 
of  Uie  property  at  the  place  of  destination  is 
adnussible;  the  rule  for  computation  of  dam- 
ages being  the  difference  between  the  market 
price  of  goods  at  the  time  and  place  when  and 
where  they  should  have  been  delivered  and  their 
value  when  and  in  the  condition  in  which  they 
were  delivered. 

•    [Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  ff  683-687,  606 ;   I>ec.  Dig.  <8=3133.J 

B.  Cabbiebs  9=>136  —  Cabbiaoe  of  Goods  — 
AcnoNS— Evidence. 

la  aa  acti<m  for  damages  for  carrier's  fall- 
are  to  supply  refrigerator  cars  for  the  shipment 


of  fruits,  the  question  of  its  negligence,  held, 
under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  478,  596-698 ;   Dec  Dig.  «8=»13e.] 

7.  Cabbiebs  4s»30  —  (Cabbiaoe  of  Goods  — 
Ddtt  of. 

While  a  common  carrier  should  furnish 
reasonable  facilities  to  all  shippers  at  each  sta- 
tion, he  is  not  required  to  prepare  in  advance 
for  an  unprecedented  rush  of  business,  and  will 
be  excused  for  delay  in  transporting  goods  in 
such  case  ontil  the  emergency  can  be  removed. 
[£!d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  98;    Dec.  Dig.  <8=939.] 

8.  Appeal  and  Bbbob  ®=>667— Review- Ab- 

ETBACT. 

Where  appellee's  own  counsel  found  it  im- 
practicable to  point  out  the  deficiencies  in  the 
abstract,  the  court  will  not  go  into  the  matter. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  2862,  2863 ;  Dec.  Dig.  «=» 
667.] 

Appeal  from  Ctrcolt  Court,  Johnson  Coun- 
ty;  Hugh  Basham,  Judge. 

Action  by  the  Laser  Grain  Company 
against  the  St.  Louis,  Iron  Mountain  ft  South- 
em  Railway  Company.  Judgment  for  plain- 
tlff,  and  defendant  appeals.  Modified  and 
athrmed. 

This  suit  was  brought  by  the  Laser  Grain 
Company  to  recover  damages  alleged  to  have 
arisen  from  the  negligence  of  the  railway 
company  in  the  shipment  of  27  car  loads  of 
peaches  from'  designated  points  in  this  state 
to  various  points  in  other  states.  Some  of 
the  peaches  were  loaded  in  cars  used  for 
shipment  of  meat ;  the  railway  company  fur- 
nishing them  for  the  use.  It  was  alleged 
that  the  peaches  were  damaged,  occasioning 
the  loss  on  account  of  unreasonable  delay  in 
transportation,  failure  to  furnish  proper  cars, 
and  failure  to  proiKrly  ice  the  shipments  in 
transit  Each  of  the  27  counts  of  the  com- 
plaint specified  the  damage  of  the  shipment 
of  a  particular  car,  designating  the  different 
amounts  claimed  therefbr. 

The  railway  company  answered,  denying 
the  allegations  of  the  complaint,  and  pleaded 
specially  two  of  the  provisions  of  the  contract 
of  shipment,  stipulating  that  the  amount  of 
any  loss  or  damage  for  which  it  was  Uable 
"shall  be  computed  on  the  basis  of  the  value 
of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  indudlng  the 
freight  charges,  if  prepaid)  at  the  place  and 
time  of  shipment  under  this  bill  of  lading," 
etc.,  and  that  claims  for  loss,  damage,  or  de- 
lay must  be  made  in  writing  to  the  carrier  at 
the  point  of  delivery  or  at  the  point  of  origin 
of  the  shipment,  within  four  months  after  de- 
livery of  the  property,  etc.,  and,  unless  so 
made,  the  carriers  shall  not  be  Uable. 

The  cases  were  tried  before  the  court  with- 
out a  jury,  and  Judgment  rendered  upon  each 
count  of  the  complaint  in  appellee's  lavur, 
except  No.  23. 

It  appears  from  the  testimony  that  the 
peaches  were  loaded  into  the  cars  In  good 
condition,  some  of  them  were  delayed  in  ship- 
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nient,  and  all  arriTed  at  destination  more  or 
less  damaged,  as  a  result  of  the  unusual  de- 
lay in  transit  and  tbe  fiiilure  to  properly 
refrigerate.  The  testimony  also  tended  to 
show  the  amount  of  such  damage.  Laser 
stated  that  the  peaches  in  the  different  cars 
had  been  sold  f.  o.  b.  the  point  of  shlpmoit 
at  a  certain  price  per  bushel  or  crate,  except 
certain  cars  designated  by  him  to  be  sold  on 
commission,  the  amount  that  was  realized 
on  the  sale  of  the  shipment  at  the  point  of 
destination,  the  amount  of  the  freight,  icing, 
and  other  charges  claimed  as  damages. 
There  was  other  testimony  relative  to  some 
of  these  amounts.  He  was  allowed  to  state, 
OTer  appellant's  objection,  that  be  knew  the 
market  price  of  the  peaches  in  Boston,  the 
destination  to  which  three  of  the  shipments 
were  consigned,  on  the  date  of  the  sale  there, 
from  having  read  the  market  quotations  and 
price  lists,  although  he  had  no  such  lists  from 
which  to  testify. 

The  court  refused  to  declare  the  law  to  be 
that  the  burden  of  proof  was  upon  plaintiff  to 
show  that  a  written  notice  of  claim  for  dam- 
ages was  given  within  four  months  to  the 
agent  of  the  defendant  at  the  point  of  origin 
of  shipment,  and  also  that  such  a  provision 
requiring  written  notice  of  the  claim  for 
damages  was  valid,  and,  unless  given,  would 
defeat  a  recovery. 

The  court  also  refused  to  find,  as  a  fact. 
Chat  the  railroad  had  exercised  all  necessary 
diligence  In  supplying  refrigerator  cars  for 
the  shipment  of  peaches  from  the  state  in 
the  year  1912;  that  on  account  of  the  un- 
usual demand  for  such  cars  during  the  peach 
shipping  season  it  Was  forced  to  substitute 
what  it  called  "meat  cars,"  as  they  were  the 
<Hily  ones  available,  to  supply  the  demand; 
and  that  the  damage  to  the  peaches  shipped 
therein  were  caused  from  the  bunkers  not 
being  sufficiently  large  to  hold  enough  ice  to 
keep  them  properly  refrigerated. 

The  court  found  In  favor  of  plaintiff  on  26 
ct  the  27  counts  of  the  complaint  for  dam- 
ages to  that  number  of  cars  of  peaches,  desig- 
nating the  amount  on  each  count,  and  ren- 
dered judgment  accordingly,  from  which  this 
appeal  is  prosecuted. 

Thos.  B.  Pryor,  of  Ft  Smith,  for  appellant 
W.  Covington,  of  Ft  Smith,  and  SeUers  & 
Sellers,  of  Morrilton,  for  appellee. 

EIRBT,  J.  (after  stating  the  fticts  as 
above).  [1,2]  Appellant's  first  contention  Is 
that  the  court  erred  In  not  finding  In  its 
favor  because  no  claim  in  writing  for  dam- 
ages was  made  to  the  carrier  within  four 
months  after  the  delivery  of  the  shipment, 
as  required  by  the  bills  of  lading.  A  stipu- 
lation of  Uke  kind  in  a  bill  of  lading  or  con- 
tract of  carriage  has  been  held  reasonable 
and  valid,  and  the  failure  of  the  shipper  to 
present  his  claim  in  writing  within  the  time 
specified  conclusive  of  his  right  to  recover. 
See  0.,  B.  I.  &  P.  By.  C!o.  r.  \mUains,  101 


Ark.  436,  142  S.  W.  826;  O.,  R.  I.  ft  P.  By. 
C)o.  V.  Foster,  176  S.  W.  682.  Failure  to  ^ve 
notice  In  accordance  with  this  provision  of 
the  contract  of  carriage,  having  been  special- 
ly pleaded  and  relied  upon  as  a  defense,  cast 
the  burden  of  proof  upon  the  shipper  to  show 
either  a  compliance  with  it  or  a  waiver  of 
the  requirement  by  the  carrier  in  order  to  a 
recovery.  .St.  U  ft  S.  F.  B.  Co.  v.  Keller, 
90  Ark.  SIS,  119  S.  W.  254;  St  U  ft  S.  F. 
R.  Co.  v.  Pearce,  82  Ark.  357,  101  S.  W.  760, 
118  Am.  St  Rep.  75,  12  Ann.  Gas.  125;  Cum- 
ble  V.  St  Ia,  I.  M.  ft  S.  R.  Co.,  105  Ark.  406 
and  415,  151  S.  W.  240.  Sucii  a  stipulation 
has  beoi  held  to  be  one  for  the  protection  of 
the  carrier,  compliance  with  which  can  be 
waived  by  it  6  Cyc.  509 ;  St  U  S.  W.  Ry. 
Co.  V.  Grayson,  89  Ark.  154,  116  S.  W.  933 ; 
St  L.,  I.  M.  ft  S.  B.  Co.  V.  Sh^ard,  168  S. 
W.  137. 

[3]  It  is  true  that  no  claim  in  writing  was 
made  to  the  carrier  either  at  the  point  of 
origin  or  delivery  of  shipment  within  tbe 
time  spedfled.  But  it  Is  also  true  that  a 
written  claim  for  damages  upon  eadi  of  the 
shipments  made,  except  three  cars,  was  pre- 
sented to  the  general  freight  agent  of  tJhe 
rallviray  company  in  St  Louis  by  appellee 
company,  whose  manager  talked  with  the 
agent  upon  the  adjustment  and  settlement  of 
the  daita  for  damages  upon  each  of  said  atra, 
and  also  with  the  agent  Mr.  Wyler,  of  the 
American  Befrig^ator  Transit  Company,  to 
whom  he  was  referred  by  appellant's  agoit 
relative  thereto.  This  witness  stated  the 
claims  for  each  of  the  said  cars,  except  three, 
were  made  out  in  writing  and  mailed  to  Mr. 
Walton,  the  general  freight  claim  agent  of 
the  railway  company  at  St  Louis,  and  that 
tile  receipt  of  Claims  had  been  acknowledged 
by  said  agent  upon  postal  cards,  Introduced 
in  evidence  by  the  witness,  and  he  also  stat- 
ed that  he  had  personally  discussed  with  and 
negotiated  for  the  settlement  of  each  of  the 
claims  with  said  general  freight  claim  agent 
in  St  Louis,  having  all  of  them  in  writing 
with  him  and  presmtlng  them  for  the  purpose 
of  settlement ;  that  neither  of  the  agents  at 
any  time  objected  to  the  investigation  or  set- 
tlement of  any  of  the  claims  because  they 
were  not  presented  In  different  form  or  to 
tbe  agent  at  the  point  of  shipment  or  des- 
tination. 

The  fright  claim  agent  of  awwUant  com- 
pany did  not  testify,  and  Mr.  Wyler,  the 
agent  of  the  American  Refrigerator  Transit 
Company  stated  that  the  claims  in  writing 
for  damages  upon  21  of  the  cars  shipped  had 
been  presented  to  blm  by  the  direction  of 
appellant  company  for  investigation  and  ad- 
justment Thus  the  claims  were  presented 
In  writing  to  the  general  freight  agent  of' 
appellant  company,  and  also  by  his  direction 
to  the  agent  of  the  American  Refrigerator 
Transit  Company  for  investigation,  and  nego- 
tiations between  appellee  and  such  agents 
looking  to  an  adjustment,  and  settlem^it  of 
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these  claims  for  damages  were  pending  for 
some  time  thereafter  withont  any  objection 
made  npon  the  part  of  appellant  that  snch 
clalma  were  defective  or  made  out  of  time, 
and  appellant  company  waived  its  right  to  In- 
sist upon  compliance  with  the  terms  of  the 
gtlpnlation  relating  thereto  npon  all  the  cars 
for  which  sach  claims  for  damages  were 
made  within  the  foar  months  allowed  there- 
tot. 

[4]  Second.  The  conrt  declared  the  law, 
as  requested  by  ai^ellant,  that  the  amount 
of  damage  or  loss  for  which  it  was  liable 
sbould  be  computed  on  the  basis  of  the  value 
of  the  property  shipped  at  the  time  and  place 
of  shipment  upon  the  bona  flde  invoice  price 
to  consignee,  Including  the  freight  charges.  If 
prepaid.  In  accordance  with  the  terms  of  the 
bUl  of  lading.  And  the  manager  of  appellee 
company  stated  that  his  estimate  of  damages 
was  made  upon  the  basis  of  the  invoice  price 
on  the  peaches  shipped  f.  o.  b.  cars  at  the 
point  of  shipment,  except  the  cars  sold  on 
consignment  He  also  testified  relative  there- 
to, and  there  was  other  testimony  tending  to 
show  the  various  other  items  of  expense 
claimed  as  damages. 

It  la  next  contended  that  the  conrt  erred 
In  permitting  the  manager  of  the  appellee 
company  to  testify  to  the  market  price  of 
peaches  in  Boston  at  the  time  the  three  cars 
In  question  should  have  been  delivered  there 
from  his  knowledge  based  upon  market  re- 
ports and  quotations  not  produced  in  evi- 
dence. Tbia  witness  stated  that  he  kept  in- 
formed of  the  market  price  of  peaches  In 
Boston  during  the  time  the  shipment  should 
have  arrived,  from  the  market  quotations 
and  reports  published  In  the  newspapers  and 
otherwise,  and  that  such  value  was  as  stated 
by  hioL 

In  St  v.  &  S.  F.  Ry.  C!o.  ▼.  Pearce,  82  Ark. 
35S,  101  S.  W.  760,  118  Am.  St  Rep.  75,  12 
Aon.  Cas.  126,  the  conrt  said: 

"Standard  price  lists  and  market  reports, 
shown  to  be  in  general  circulation  and  relied  on 
by  the  commertndl  world  and  by  those  engtiged 
in  the  trade,  are  admissible  as  evidence  of  mar- 
ket values  of  artides  of  trade." 

The  witness  here  did  not  produce  the  pa- 
pas and  Journals  containing  the  published 
market  quotations  and  reports,  but  he  tes- 
tified that  he  kept  up  with  the  market  that 
he  examined  and  was  familiar  with  the  re- 
ports and  knew  the  market  value  to  be  as 
stated,  because  of  the  Information  derived 
from  such  published  reports.  We  do  not 
think  this  testimony  was  Incompetent  as  be- 
ing hearsay,  for  the  market  value  is  indicated 
by  the  prices  received  and  paid  for  articles 
of  commerce,  by  those  dealing  therein,  and  a 
witness  who  was  present  and  saw  the  general 
public  sales  made  at  the  prices  offered  and 
accepted  could  testify  thereto  In  establish- 
ing the  market  value  of  that  artide  ur  com- 
modity at  the  time  and  place  without  produc- 
ing tbe  bids  and  acceptances  or  having  pub- 
Uiibed  copies  tbenof;  and  we  think  It  wa^  com- 


petent for  him  to  testify  to  the  market  value 
of  the  article  In  a  pajrticular  market,  as  he  did, 
without  producing  the  published  reports  and 
quotations  In  support  of  his  statement;  the 
t&ct  that  his  statement  was  based  upon  such 
knowledge  without  producing  the  reports, 
price  lists,  and  quotations  going  rather  to 
the  credibility  of  Oie  testimony  than  to  its 
comjjetency. 

[t]  This  testimony  related  only  to  dam- 
ages claimed  upon  the  cars  shipped  to  Bos- 
ton to  be  sold  upon  commission  there,  and, 
of  course,  It  was  competent  to  prove  the 
damages  upon  all  such  shipments  as  had  not 
been  made  npon  orders  and  an  agreed  In- 
voice price;  the  rule  for  computation  of  dam- 
ages for  delay  and  injury  In  transportation 
of  goods  being  the  difference  between  the 
market  price  of  tbe  goods  at  the  time  and 
place  when  and  where  they  should  have  been 
delivered  and  their  value  when  and  in  the 
condition  In  whldi  they  were  delivered.  St 
L.,  1.  M.  &  S.  a  Co.  V.  Tllby,  174  S.  W.  1167. 

[I]  It  is  next  Insisted  that  the  court  erred 
in  not  finding,  as  a  fact  that  the  railway 
company  was  not  able  to  furnish  proper  cars 
for  the  shipment  of  peaches  on  account  of 
the  unusual  and  unprecedented  demand  for 
refrigerator  cars  for  the  crop  of  1912.  There 
was  testimony  tending  to  show  that  only  472 
cars  of  peaches  were  shipped  from  the  state 
In  the  year  1907,  the  largest  shipment  In  any 
one  year  until  1912,  during  which  year  there 
were  shipped  3,194  cars,  or  an  Increase  of 
almost  600  per  cent 

Two  witnesses  testified  that  every  possible 
etPoitt  was  made  by  the  American  Refrigerator 
Transit  Company,  which  owned  3,700  cars,  to 
furnish  and  provide  refrigerator  cars  for  car- 
rying the  peach  crop  of  1912  to  market 
They  used  all  the  cars  they  bad  and  all  they 
could  procure  from  other  companies  In  fur- 
nishing the  carriers  of  the  state  cars  for 
transportation  of  the  peaches.  One  of  these 
witnesses  stated  that  they  began  preparations 
eariy  in  1912  for  estimating  the  probable 
crop  and  snpplj'Ing  cars  for  the  transporta- 
tion of  It  and  that  It  was  Impossible  to  have 
refrigerator  cars  manufactured  in  time  to 
remove  the  crop  of  1012  after  its  magnitude 
was  indicated  in  the  early  spring.  One  wit- 
ness testified,  however,  that  there  was  no 
such  shortage  of  refrigerator  cars  as  pre- 
vented the  supply  of  the  requisite  number  for 
carrying  to  market  the  peach  crop  of  the 
state  of  Arkansas,  and  It  was  shown  that 
the  crops  of  Texas  requiring  refrigerator 
cars  for  transportation  had  been  moved  be- 
fore It  had  be^  necessary  to  begin  the  ship- 
ment of  the  Arkansas  peaches,  and  that  suf- 
ficient cars  could  hare  been  had  for  the  pur- 
pose upon  reasonable  and  proper  eCTort  made 
to  secure  them. 

[7]  Appellant's  requested  declaratlMi  of  the 
law  was  erroneous,  even  if  the  testimony  had 
warranted  the  finding  of  fact  requested.  Al- 
though a  common  carrier  is  bound  to  provide 
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reasonable  facilities  of  transportation  to  all 
shippers  at  every  station  wbo  in  the  regular 
and  expected  coarse  of  business  offer  th^r 
goods  for  transportation,  it  is  not  required 
to  prepare  in  advance  for  an  nnprecedoited 
and  unexpected  rush  <tf  business,  and  there- 
tore  will  be  excused  for  delay  in  shipping 
or  even  in  receiving  goods  for  shipment  until 
sadk  onergency  can  In  the  usual  and  regular 
course  of  business  be  removed.  St  Li,  S. 
W.  By.  Co.  V.  Clay  County  Gin  Co.,  77  Ark. 
362,  92  S.  W.  631. 

There  Is  a  mass  of  testimony  in  the  record 
relating  to  the  claims  for  damages  upon  27 
different  cars  of  peaches  shipped,  and  appel- 
lant claims  to  have  made  a  fair  and  as  full 
an  abstract  as  practicable  of  the  testimony 
relating  to  the  claim  of  damages  upon  eadi 
car. 

[I]  Arodlee  claims  generally  that  the  ab- 
stract Is  not  full  and  complete,  but  only  dial- 
lenges  It  spedflcally  relative  to  count  No.  9  of 
the  comidaint,  saying  in  its  brief: 

"We  take  the  testimony  as  to  tliis  car  at 
random,  it  not  being  practical,  as  counsel  says, 
to  go  into  analysis  of  the  testimony  as  applied 
to  each  car.  •  •  •  We  not  only  call  atten- 
tion to  the  testimony  relating  to  this  particular 
car  oa  a  sample  of  the  testimony  with  reference 
to  other  cars,  but  also  to  the  manner  in  which 
the  testimony  has  been  abstracted  by  counsel 
for  appellant." 

Necessarily  the  court  cannot  be  expected 
to  explore  the  record  to  ascertain  whether 
appellant's  abstract  of  the  testimony  relating 
to  the  claim  of  damages  for  each  car  under 
eadi  count  of  the  complaint  is  fair  and  suffi- 
cient when  appellee's  counsel  have  not  found 
It  practioalde  to  do  so,  and  do  not  object  to 
aacb  abstract  aiieclally  exo^  as  to  count 


No.  9.  It  will  sufflce  to  say  that  the  testi- 
mony has  been  carefully  read  and  considered. 
It  is  sufficient  to  support  the  court's  flndings 
as  to  the  amount  of  damages  for  wUch  Judg- 
mmt  was  rendered  under  counts  Nos.  3,  4,  6, 
7,  8,  9,  10,  12,  13,  and  17;  on  counts  Nos.  1 
for  $371.46;  2,9363.01;  14,  $270.98;  16,  $346.- 
34;  18,  $190.17;  19,  $226.45;  and  26,  $19S.93. 
The  testimony  Is  not  sufficient  to  support  a 
recovery  under  counts  Nos.  6,  11,  16,  and  22. 
There  was  no  acknowledgment  of  receipt  of 
a  dalm  for  damages  upon  the  cars  set  out  in 
counts  Nos.  20,  21,  24,  25,  and  27  within  the 
time  required,  and  the  testimony  does  not 
definitely  show  that  a  claim  for  damages  was 
made  in  any  manner  upon  these  cars  and  ne- 
gotiatV)ns  entered  Into  for  their  settlement  be- 
fore the  expiration  of  the  four  months  stipu- 
lated in  the  bill  of  lading  in  which  the  claim 
was  required  to  be  made.  It  is  true  the 
manager  of  appellee  company  or  his  father 
for  him  claimed  to  have  talked  with  the  rail- 
road claim  agents  relative  to  the  claims  for 
damages  on  these  cars,  but  the  testimony 
does  not  show  that  such  conversations  oc- 
curred before  the  expiration  of  the  time,  and 
the  burden  of  proof  to  show  waiver,  being 
upon  appellant,  was  not  sustained. 

The  Judgment  must  therefore  be  modified, 
and,  after  deducting  the  amounts  from  Cbe 
trial  court's  findings  under  the  different 
counts  of  the  complaint,  as  indicated,  and 
the  amounts  not  allowed  under  the  other 
counts,  as  stated,  will  be  entered  here  for 
the  sum  of  $4,281.87,  with  interest  as  al- 
lowed by  the  Judgment  of  the  court  below, 
with  the  costs  of  appeal  adjudged  against 
appellee. 

It  is  so  ordered. 
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HOI/rZCIiAW  et  aL  v.  WELLS. 

(Court  of  Appeals  of  Kentucky.    Oct.  22,  1915.) 

L  Tbusts  ®=»110— Ageeemert  to  Pukchase 
FOB     Another  —  "Parol     Constructive 

TBOST" — SUFFICIENOT   OF  EVIDENCE. 

In  an  action  for  the  recovery  of  land,  on 
the  ground  that  defendant  agreed  to  buy  it  for 
plaintiS's  ancestor  and  had  fraudulently  taken 
title  in  his  own  name  and  refused  to  convey 
evidence  held  insufficient  to  establish  a  "parol 
constructive  trust."  which  arises  when  one  ob- 
tains the  legal  title  to  property  in  violation  of 
some  express  or  implied  duty  to  the  one  who  is 
equitably  entitled  thereto,  and  holds  it  in  hostil- 
ity to  the  other's  beneficial  rights. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §  160 ;   Dec.  Dig.  <8=>110.] 
2.  Trusts     <S=»110  —  Parol     Constbxictive 

Tbcst— Weight  of  Evidence. 

To  establish  a  parol  constructive  trus^  the 
proof  mast  be  such  as  to  leave  no  rational  doubt 
as  to  the  truth  of  the  necessary  facts,  and  evi- 
dence most  be  strong  and  convincing  against 
documents  showing  the  legal  title  to  be  in  some 
one  else. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  S  160 ;   Dec.  Dig.  <S=>11C.1 

Appeal  from  Circuit  Court,  Lincoln  County. 

Suit  by  B.  D.  Holtzclaw,  administrator, 
and  others,  against  J.  T.  Wells.  Judgment 
for  defendant,  dismissing  the  petition,  and 
plaintiffs  appeal.    Affirmed. 

See,  also,  153  Ky.  768*  156  S.  W.  407. 

R.  H.  TOmlinson,  of  Lancaster,  for  appel- 
lants. Geo.  D.  Florence  and  P.  M.  McBoN 
erts,  both  of  Stanford,  for  appellee. 

HURT,  J.  Overton  Adams,  an  unmarried 
nan,  resided  in  Lincoln  county,  Ky.,  on  a 
farm  of  102^  acres,  of  which  be  was  the 
owner  of  an  undivided  one-third  interest 
A  sister  resided  with  him,  and  previous  to 
Us  death,  which  occurred  on  the  23d  day  of 
December,  1905,  his  sister  died.  The  appel- 
lee, J.  T.  Wells,  for  several  years  previous 
to  the  death  of  Adams,  also  resided  with 
hhn,  bat  exactly  upon  what  terms  is  not 
shown.  In  1904,  Ann  Gover,  who  was  the 
owner  of  an  undivided  one-third  Interest  in 
the  farm  uix>n  which  Adams  lived,  institut- 
ed a  suit  against  Adams  and  Charles  Single- 
ton, the  other  Joint  owner,  for  a  sale  of  the 
land  and  a  division  of  its  proceeds.  The 
ooDrt  adjudged  tliat  Adams,  Singleton,  and 
Cover  were  each  an  owner  of  an  undivided 
one-third  of  the  land  and  adjudged  that  it 
be  sold.  The  sale  was  made  on  the  8th  day 
of  August,  1904,  when  the  appellee,  J.  T. 
Wells,  beoune  Uie  purchaser,  at  the  price 
of  $300,  and  executed  bond  for  the  purchase 
price  with  J.  M.  Singleton  as  his  surety. 
The  sale  was  duly  reported,  when  Ann  Gover 
filed  exceptions  to  the  sale,  and  thereafter 
additional  exceptions,  which  the  court  final- 
ly heard  and  overruled  on  the  8th  day  of 
March,  1905.  On  the  same  day  the  appel- 
lee gave  his  check  to  the  master  commis- 
sioner, on  a  banking  institution  at  Crab  Or- 
chard, for  the  amount  of  $310,  which  was  the 


purchase  price  of  the  land  and  Its  interest, 
and  on  the  same  day  the  court  directed  that 
after  the  payment  of  the  costs,  one-third 
of  the  purchase  money  should  be  paid  to 
each  of  the  joint  owners  of  the  land.  On 
the  following  day,  the  9th  of  March,  Over- 
ton 'Adams  filed  an  affidavit,  signed  and 
sworn  to  by  himself,  In  which  he  recited  the 
fact  that  the  land  had  been  sold  and  the  sale 
confirmed,  and  the  purchase  price  had  been 
paid  to  the  commissioner  of  the  court,  and 
that  the  court  had  directed  one-third  of  the 
proceeds  of  the  sale  of  the  land  to  be  paid 
to  Charles  Singleton,  and  that  he  had  pre- 
vious thereto  bought  Singleton's  interest  in 
the  land  for  the  sum  of  $20,  and  was  en- 
titled to  Singleton's  portion  of  the  proceeds 
of  the  sale,  and  asked  that  the  order  of  the 
court  for  distribution  of  the  funds  be  set 
aside,  to  the  extent  that  it  ordered  the  pay- 
ment of  one-third  of  it  to  Singleton,  and  in 
place  thereof  that  the  court  order  it  to  be 
.paid  to  him.  On  the  same  day  Adams  execut- 
ed an  order  upon  the  master  commissioner 
of  the  court,  directing  him  to  pay  to  M.  O. 
Saufiey,  who  seems  to  have  been  his  attor- 
ney, $7.50,  out  of  any  fund  in  the  bands  of 
the  master  commissioner  coming  to  Adams, 
which  had  arisen  from  a  sale  of  the  land, 
and  this  order  was  accepted  by  the  master 
commissioner  and  the  money  paid.  The  court 
sustained  his  motion  to  the  extent  of  setting 
aside  the  order  directing  the  payment  of 
one-third  of  the  proceeds  of  the  sale  to 
Singleton,  and  ordered  payment  of  It  with- 
held for  the  further  adjudication  of  the 
court  Thereafter,  on  the  30th  day  of  June, 
1905,  Adams  filed  an  answer  and  cross^pe- 
tition  in  the  case,  in  which  he  set  up  the  same 
facts  as  in  his  affidavit,  showing  his  right 
to  Singleton's  portion  of  the  proceeds  of  the 
sale  of  the  land,  and  asked  that  It  be  paid 
to  him. 

Adams  died  intestate,  and  thereafter,  on 
the  lltb  day  of  May,  1911,  his  administra- 
tor and  32  of  his  collateral  heirs  instituted 
this  suit  against  the  appellee.  Wells.  The 
allegations  of  the  pleadings  In  this  case  are 
fully  set  out  In  the  opinion  upon  a  former 
appeal  of  this  case,  which  may  be  found  in 
153  Ky.  768,  156  S.  W.  407.  Suffice  it  to  say, 
however,  that  the  plaintiffs  below,  who  are 
the  appellants  here,  alleged  in  substance  that 
Overton  Adams,  their  ancestor,  was  the  own- 
er of  an  undivided  two-thirds  interest,  and 
in  addition  one-sixth  of  the  laud  which  was 
sold  in  the  action  of  Gover  v.  Adams  et  al., 
and  that  he  desired  to  become  the  purchaser 
of  it  at  the  decretal  sale,  but,  upon  the  day 
upon  which  the  sale  was  made,  that  he  was 
sick  and  unable  to  attend  the  sale,  but,  for 
the  purpose  of  purchasing  the  land  at  the 
sale,  he  made  the  appellee.  Wells,  his  agent 
to  attend  the  sale  and  buy  the  land  for  him, 
and  also  procured  a  surety  in  the  bond  wliich 
would  have  to  be  executed  for  the  sale  price. 
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and  that  Wells  fraudulently  purchased  the 
land  for  himself,  and  caused  himself  to  bei 
reported  as  the  purchaser,  and  procured  a 
confirmation  of  the  sale  and  execution  to 
him  of  a  deed,  all  of  which  facts  were  un- 
known to  Adams,  who  was  relying  upon 
Wells  to  take  care  of  his  interest  In  tbe-mat- 
ter,  as  directed,  and  who  did  not  learn  until 
after  the  sale  was  confirmed,  the  real  truth 
as  to  the  actions  of  Wells,  and  that  be  bad 
oCtered  to  pay  to  Wells  the  amount  that  he 
had  paid  upon  the  bond  for  the  purchase 
price  of  the  land,  which  Adams  was  then 
able  to  do,  and  demanded  of  Wells  that  be 
oonyey  the  land  to  him,  but  that  Wells  had 
fraudulently  refused  to  do  so,  and  had  con- 
tinued to  bold  the  land  and  its  title  in  fraud 
of  the  rights  of  Adams  until  his  death,  and 
since  that  time  in  fraud  of  the  rights  of  the 
appellants,  who  were  his  legal  helra  and 
succeeded  to  their  ancestor's  rights  per- 
taining to  the  land,  and  prayed  that  the 
court  adjudge  that  the  transactions  amount- 
ed to  a  constructive  trust,  and  that  Well? 
was  holding  the  land  as  trustee  for  appel- 
lants, and  that  he  be  required  to  convey  the 
land  to  them. 

The  appellee,  by  answer  and  amended  an- 
swers, controverted  all  the  allegations  of  the 
petition,  and  in  addition  pleaded  that  his  pur- 
chase of  the  land  and  his  procuring  a  deed, 
and  the  payment  of  the  purchase  money  by 
him  were  facts  well  known  to  the  decedent 
at  all  times,  and  that  decedent  approved  of 
same  and  filed  no  exceptions  to  the  report  of 
sale,  and  also  set  out  the  fact  of  the  dece- 
dent filing  the  affidavit  and  motion  on  the 
9tb  day  of  March,  after  the  confirmation 
of  the  sale  and  the  payment  of  the  purchase 
money,  and  the  filing  of  his  answer  and 
cross-petition  on  the  30th  day  of  June,  there- 
after, and  relied  upon  same  as  an  estoppel 
to  the  plaintiffs'  cause  of  action  set  up  in 
their  petition,  and  further  pleaded  that  since 
the  death  oil  the  decedent  the  appellants 
had,  by  an  order  of  court,  procured  the  pay- 
ment to  their  attorney,  as  a  portion  of  his 
fee  in  the  case,  the  sum  of  $100,  which  he  al- 
leged was  a  part  of  the  proceeds  of  the  sale 
of  the  land  which  belonged  to  the  decedent, 
and  relied  upon  such  fact  as  a  further  es- 
toppel to  the  appellants'  cause  of  action. 

The  affirmative  allegations  in  the  answer 
and  amended  answers  were  duly  controvert- 
ed by  replies,  and  the  cause  coming  on  to  be 
heard  upon  the  pleadings  and  proof,  the  | 
court  adjudged  that  the  petition  of  the  ap- 
pellants be  dismissed,  to  which  they  except- 
ed, and  prayed  an  appeal  to  this  court. 

Proof  was  offered  by  the  appellants  tend- 
ing to  prove  that  the  land  was  worth  from 
$700  to  $1,000;  that  Adams  was  a  man  of 
good  sense,  able  to  read  and  write,  and  was 
near  70  years  of  age;  that  Wells  had  lived 
in  the  same  house  with  him  for  several 
years  previous  to  the  sale,  and  that  Adams 
seemed  to  have  a  great  affection  for  him, 
and  sometimes,  in  referring  to  him,  would  i 


call  him  "My  Boy" ;  that,  two  or  three  days 
previous  to  the  decretal  sale,  Adams,  ac- 
companied by  Wells,  went  to  a  neighbor,  to 
whom  Adams  said  that  the  land  was  to  l>e 
sold  in  order  to  get  Ann  Cover's  Interest  out 
of  it,  and  that  he  was  unwell  and  could  not 
go  to  the  sale,  and  he  wanted  the  neighbor 
to  go  and  assist  Wells  in  buying  in  the  land. 
The  neighbor  Inquired  how  much  he  should 
pay  for  it  Adams  answered  that  Tommy 
(meaning  Wells)  would  attend  to  that,  and 
that  he  Just  wanted  the  neighbor  to  go  on 
the  bond  for  the  purchase  money,  which  the 
neighbor  promised  t»  do  and  did  go  and  at- 
tend the  sale,  where  Wells  was  the  only 
bidder,  at  the  sum  of  $300,  and  the  land 
was  sold  to  him,  and  that  the  witness  be- 
came Wells'  surety  upon  the  bond.  It  was 
proven  by  another  witness  that  on  the  day 
of  the  sale,  but  after  it  had  taken  place,  that 
Wells  Jokingly  said  that  he  had  bought  the 
land,  and  that  he  was  going  home  and  t^ 
Adams  that  he  bad  bought  it  for  himself. 
By  another  witness  It  was  proven  that,  some 
time  after  the  sale,  Adams  requested  him 
to  see  Wells,  and  see  If  any  arrangements 
could  be  made  about  the  land.  Wells  and 
the  witness  went  to  Adams,  and  Adams  and 
Wells  agreed  that  they  would  survey  off  a 
part  of  the  land,  and  that  Adams  could  live 
there  and  keep  his  property  there,  as  long 
as  he  lived,  but  at  his  death  that  portion  of 
the  land  should  revert  to  Wells.  Another 
witness  testified  that,  about  the  middle  of 
the  summer  of  1005,  he  went  with  Adams  to 
Lancaster,  to  which  place  Adams  went  for 
the  purpose  of  consulting  a  lawyer  about 
bringing  a  suit  for  the  land. 

For  the  appellee  it  was  proven  that  he  re- 
sided in  the  same  house  with  Adams  at  the 
time  of  the  sale  and  continued  to  live  in  the 
same  house  until  April  or  May,  1005,  when 
he  married,  and  thereafter  lived  In  another 
house  upon  the  same  land;  that  shortly  aft- 
er the  sale  Wells  went  to  work  upon  the 
land,  clearing  it  up  of  its  brush,  erecting 
new  fencing,  cutting  down  trees,  which  he 
caused  to  be  sawed  Into  lumber,  and  whidi 
he  brought  to  the  land  and  used  in  improve- 
ments upon  it.  By  another  witness  it  was 
proven  that  in  January,  1905,  she  went  to 
Adams  for  the  purpose  of  renting  a  house 
which  was  on  the  land ;  that  Adams  said  to 
her  that  he  bad  given  the  lana  to  Wells,  and 
that  she  would  have  to  see  him.  She  did 
so,  and  rented  the  house  from  Wells,  nnd 
the  rent  was  paid  to  Wells  by  work  on  the 
farm.  Another  witness  stated  that  In  March 
or  April,  1005,  he  accompanied  Adams  to 
Stanford,  and  while  there  that  Adams  said 
that  he  had  gone  to  the  clerk's  ofllce  to  see 
about  a  deed  between  him  and  Wells,  and 
that  he  had  found  it,  and  that  it  was  all 
right.  By  four  different  witnesses  it  was 
proven  that  he  said  to  one  of  them,  in  Feb- 
ruary, 1905,  that  Wells  was  to  have  every- 
thing that  he  had,  and  that  he  did  not  want 
any  kinfolks  to  have  anything.     In  April, 
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1906^  be  said  to  another  that  he  had  taken 
•  liking  to  Tommy  Wells,  and  was  going  to 
glTe  him  all  that  he  had.  In  the  spring  of 
1906  he  said  to  another  that  he  Intended  for 
Wells  to  have  everything  that  he  had,  and 
that,  when  he  got  his  land  out  of  contro- 
versy In  the  courts,  he  meant  to  fix  It  so  that 
Wells  would  get  It,  and  to  this  same  witness 
he  made  this  statement,  In  connection  with 
telling  him  that  he  had  sent  Wells  to  buy 
the  place — that  he  was  sick  and  could  not  go. 
[1  ]  The  above  was,  in  substance,  all  of  the 
evidence  offered  in  the  case  on  either  side,  in 
addition  to  the  affidavit  and  motion  made  by 
Adams  oa  the  9th  day  of  March,  1905,  and 
his  croes-petltlon  in  the  case  on  the  30th  day 
of  June,  1906k  and  the  fbcts  recited  in  the 
affidavit  and  cross-petition.  It  will  be  ob- 
served that  there  is  no  evidence  to  support 
the  allegation  that  Adams  sent  Wells  to  buy 
the  land  for  himself;  neither  Is  there  any 
evidence  whldi  shows  that  Adams  ever  de- 
sired to  buy  the  land  for  himself,  nor  is  there 
sny  evidence  tending  to  show  that  he  ever 
expressed  any  dissatisfaction  in  regard  to  the 
sale  of  the  land  and  the  pnrdiase  of  it  by 
WeUs,  except  the  statement  of  the  witness, 
who  testified  that  he  went  with  Adams  to 
coDsnlt  a  lawyer  about  bringing  suit  to  recov- 
er the  land ;  but  it  does  not  appear  that  his 
claim  at  that  time  was  based  upon  anything 
growing  ont  of  the  purchase  of  the  land  by 
WeUa,  and  the  witness  who  testified  about 
the  agreement  between  Adams  and  Wells 
that  Adams  should  live  upon  a  portion  of  the 
land  during  his  lifetime,  and  then  the  por- 
tion was  to  revert  to  WeUs.  The  latter  state- 
ment, however,  falls  short  of  showing  that 
there  was  any  dissatlsCactlon  on  the  part  of 
Adams  about  the  purchase  of  the  land  by 
Wells.  The  statement  made  by  Adams  to  the 
neighbor,  who  went  upon  Wells'  bond,  does 
not  show  whether  he  Intended  that  WeUs 
should  buy  the  land  for  him,  or  whether  he 
Intended  that  WeUs  should  buy  the  land  for 
himself,  and  that  he  was  merely  assisting  the 
young  man  in  arranging  the  purchase  of  the 
land.  When  Adams  filed  the  affidavit  on  the 
9th  day  of  March,  six  months  after  the  de- 
cretal sale,  and  aifter  the  exceptions  to  the 
sale  had  been  overruled,  and  the  order  made 
to  distribute  the  proceeds  of  the  sale,  and  in 
which  affidavit  he  stated  that  the  sale  had 
been  confirmed  and  the  purchase  money  paid, 
and  asked  that  Singleton's  portion  of  it 
should  be  paid  to  him  in  place  of  Singleton, 
It  Is  difficult  to  believe  that  Adams  was  la- 
boring under  any  difficulty  or  want  of  knowl- 
edge in  regard  to  the  whole  transaction.  He 
was  obliged  to  know  that  the  purchase  money 
had  not  been  famished  or  paid  by  him,  and 
his  order  given  npon  the  same  day  to  pay 
to  his  attorney  a  portion  of  the  proceeds  of 
tlie  sale,  and  thereafter  when  he,  on  the  30th 
day  of  June,  filed  his  cross-petition,  stating 
in  effect  the  same  as  the  statements  of  his 


affidavit  previously  filed,  his  conduct  Is  very 
Inconsistent  with  the  contention  that  he 
thought  that  he  was  the  purchaser  of  the 
land  through  Wells,  or  that  he  had  any  agree- 
ment with  Wells  to  purchase  the  land  for 
him.  AU  of  the  circumstances  of  the  case 
conduce  to  show  that  Adams'  desire  was  that 
Wells  should  have  the  land,  and,  while  the 
evidence  is  not  altogether  satisfactory  that 
Wells'  hands  are  clean  in  the  transaction, 
it  falls  far  short  of  establishing  a  parol  con- 
structive trust  A  parol  constructive  trust 
arises  when  a  party  obtains  the  legal  title  to 
property  in  violation,  express  or  Implied,  of 
some  duty  owed  to  the  one  who  Is  equitably 
entitled,  and  when  the  iHroperty  thus  obtain- 
ed  is  held  in  hostility  to  the  beneficial  rights 
of  the  one  equitably  entitled  to  It.  2  Pome- 
roy,  §  1044. 

[2]  This  court  has  uniformly  upheld  the 
doctrine  of  parol  constructive  trusts,  and  has 
maintained  them  where  the  facts  which  go  to 
establish  them  are  proven  by  certain  and  un- 
doubted testimony,  and  such  as  to  leave  In 
the  mind  of  the  court  no  rational  doubt  as  to 
the  truth  of  the  facts  necessary  to  establish 
the  trust  Roche  et  al.  v.  George's  Ex'r,  93 
Ky.  800,  20  S.  W.  1039,  14  Ky.  Law  Rep.  684 ; 
Northcutt  V.  Hogan,  4  E^y.  Law  Rep.  364; 
Taylor  v.  Fox's  Ex'r,  162  Ky.  804,  173  S.  W. 
154;  Warden  v.  O'Brien,  142  Ky.  633,  136  S. 
W.  635.  It  has,  furthermore,  been  held  that 
the  evidence  to  create  a  parol  trust  must  be 
strong  and  convincing,  where  Its  establish- 
ment is  contradictory  to  written  documents 
showing  the  legal  title  to  the  property  In 
some  one  else.  We  cannot  say  that  in  the 
case  at  bar  the  facts  sought  to  be  established, 
which  are  necessary  to  the  creation  of  the 
trust  alleged,  are  proven  by  such  certain  and 
undoubted  testimony  that  no  rational  doubt 
is  left  in  the  mind  of  the  court  as  to  the 
transaction  between  appellee  and  decedent, 
and  for  these  reasons  there  Is  not  any  suffl- 
dent  reason  to  disturb  the  Judgment  of  the 
chancellor,  which  seems  to  be  in  accordance 
with  the  principles  above  enunciated. 

The  Judgment  is  affirmed. 


LOUISVILLE  &  N.  R.  OO.  v.  CONN. 
(Court  of  Appeals  of  Kentucky.    Oct  21, 1916.) 
1.  Watebs  and  Wateb  CounsKS  «=»179— Ob- 

BTBUCTIONS  —ACTIONS  FOB  DAMAGES  — EVI- 
DENCE. 

In  an  action  against  a  raUroad  company  for 
flooding  plaintiff's  premises  by  means  of  a  rail- 
road bridge,  clalmeid  to  obstruct  a  stream,  evi- 
dence held  to  show  that  the  rains  and  flood  at 
the  time  plaintiff's  premises  were  flooded  were 
extraordinary  and  of  such  unusual  occurrence  in 
the  vicinity  that  they  could  not  have  been  antic- 
ipated by  persons  of  ordinary  experience  and 
prudence. 

[Ed.  Notc^Por  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  <{  244-250,  256-250, 


263,  264 ;  Dec.  Dig.  «s»179 
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2.  Watbbs  Ain>  WxncB  Coubsks  ®=>171— Ob- 
structions— Liability. 

One  who  constructs  a  bridge  over  a  stream 
is  liable  only  In  the  event  thot  the  bridge  ob- 
structs the  passage  of  water  that  accumulates 
from  such  ordinar;  and  usual  rainfalls  in  the 
vicinity  as  might  have  been  anticipated  by  per- 
sons of  ordinary  prudence  and  experience,  and 
he  is  not  liable  for  damages  growing  out  of 
overflows  caused  by  extraordinary  rains  or 
floods,  such  as  are  of  such  unusual  occurrence 
that  they  could  not  have  been  anticipated  by  per- 
sons of  ordinary  experience  and  prudence. 
WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  M  216-222;  Dec. 
Dig.  «=>171 ;  Bridges,  Cent  Dig.  §  61.] 

Appeal  from  Circuit  Court,  Garrard  Coun- 
ty. 

Action  by  George  W.  Conn  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Fred  P.  Caldwell,  of  Louisville,  Shelby, 
Northcntt  &  Sbelby,  of  Lexington,  Benjamin 
D.  Warfleld,  of  Louisville,  and  Lewis  L. 
Walker,  of  Lancaster,  for  appellant.  Robert 
Harding,  of  Danville,  J.  I.  Hamilton  and 
R.  H.  Tomllnson,  both  of  I>ancaster,  and  E. 
V.  Puryear,  of  Danville,  for  appellee. 

CLAY,  C.  In  this  suit  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover damages  to  his  property,  alleged  to 
have  been  caused  by  the  diversion  of  the  wa- 
ters of  Paint  Lick  creek,  plaintiff,  George  W. 
Conn,  recovered  a  verdict  and  Judgment  for 
$2,000.    The  railroad  company  appeals. 

[1]  PlalntlCTs  property  lies  In  the  town  of 
Paint  Lick.  At  this  point  Paint  Lick  creek 
runs  between  the  counties  of  Garrard  and 
Madison.  Defendant's  railroad  runs  from 
Ridimond  to  Lancaster  In  a  southwestern 
direction.  The  creek  runs  In  a  northwestern 
direction.  The  village  of  Paint  Lick  Is  lo- 
cated principally  between  the  railroad  track 
and  the  creek.  The  principal  street  of  Paint 
Lick,  which  Is  the  Richmond  and  T^ncaster 
turnpike,  crosses  the  railroad  track  about 
800  or  900  feet  from  the  railroad  bridge  on 
the  Garrard  side.  From  this  crossing  It  is 
about  300  feet  from  the  pike  bridge  over  the 
creek.  Plaintiff's  residence  faces  this  street 
near  the  railroad  track.  Back  of  plaintiff's 
residence  Is  bis  shop,  and  further  back  is 
Rucker's  bam.  The  land  back  of  these  build- 
ings Is  bottom  land,  and  Is  about  10  feet  low- 
er than  the  railroad  track  and  the  street. 

In  July,  1909,  the  railroad  company  recon- 
structed Its  bridge  at  Paint  Lick.  At  that 
point  the  channel  proper  of  the  creek  Is 
about  160  feet  wide.  On  each  side  of  the 
channel  proper  the  bank  ascends,  and  from 
the  top  of  one  of  these  banks  to  the  other 
the  distance  is  448  feet  In  reconstructing 
the  bridge  the  company  placed  two  addition- 
al stone  piers  thereunder.  These  piers  were 
17  feet  high  and  6  foet  wide.  According  to 
the  testimony  for  plaintiff,  the  stone  abut- 
ments were  lowered  18  Inches,  by  taking  out 


two  stones,  and  the  bridge  was  let  down  18 
Inches  lower  than  the  old  bridge.  At  the  top 
of  the  bridge  the  Iron  plate  girders  were  4 
feet  deep  and  the  rails  and  cross-ties  12 
Inches  deept  The  dirt  fill  on  the  Madison 
side  was  20  feet  high  and  about  150  feet 
long.  On  the  Garrard  side  It  was  50  feet 
long  and  20  feet  high.  Estimating  the  chan- 
nel of  the  creek  as  extending,  not  from  the 
banks  proper,  but  from  the  ascending  bank 
on  each  side,  about  74  per  cent  of  the  chan- 
nel, as  a  whole,  was  obstructed.  One  of  the 
engineers  who  testified  for  plaintiff  stated 
that  the  effect  of  this  was  to  set  the  waters 
back  about  6,000  feet  east  of  the  bridge. 
Another  engineer,  named  Tlnsley,  testified 
that  the  new  bridge  was  about  2^  feet  be- 
low the  "old  high-water  mark"  of  96.7.  He 
ascertained  this  fact  by  consulting  a  number 
of  men. 

PlalntlfTs  proof  tends  to  show  that  on  the 
occasion  of  the  flood  the  waters  of  the  creek 
broke  and  overflowed  the  fill,  and  washed 
away  the  railroad  track  for  a  distance  of 
about  420  feet  Two  or  three  vrltnesses  say 
that  they  had  seen  It  rain  as  hard  before. 
Plaintiff  further  showed  that,  while  the 
bridge  was  under  construction,  W.  6.  Kem- 
per wrote  the  superintendent  a  letter,  In 
Which  he  expressed  the  opinion  that  the  con- 
struction of  two  more  pillars  under  the 
bridge  would  likely  cause  an  overflow  of  the 
creek  and  cause  damage  to  Paint  Lick.  Ac- 
cording to  plaintiff's  testimony,  the  water 
rose  in  his  house  for  several  feet  and  In- 
jured It,  and  damaged  or  practically  de- 
stroyed certain  articles  of  personal  property. 
The  water  remained  In  his  house  for  about 
an  hour.  It  was  3  hours  before  the  water 
returned  to  the  channel  of  the  creek.  Other 
witnesses  say  that  the  waters  went  down  In 
from  15  minutes  to  an  hour.  Plaintiff  fur- 
ther testified  that  the  water  that  entered  hla 
house  came  from  over  the  railroad.  In  the 
opinion  of  the  witnesses,  the  value  of  plain- 
tiff's property  was  depreciated  from  40  to  60 
per  cent  by  reason  of  the  reconstruction  of 
the  bridge. 

According  to  the  evidence  for  the  defend- 
ant, the  two  stones  that  were  removed  from 
the  abutments  were  replaced  with  creosote 
timbers,  and  the  bottom  of  the  present  girder 
Is  2  or  3  Inches  higher  In  elevation  than  the 
old  span.  On  being  apprised  of  the  fear  on 
the  part  of  the  residents  of  Paint  Lick  that 
the  bridge  might  cause  an  overflow,  A.  F. 
Frendburg,  the  company's  engineer,  made  a 
careful  Investigation  and  estimated  the  Paint 
Lick  watershed  as  containing  60  square 
miles.  As  a  matter  of  fact,  the  government 
map  showed  It  to  be  46  square  miles.  To 
permit  the  passage  of  this  water  required  387 
cubic  feet  per  second  per  square  mile.  The 
bridge  provided  for  478  cubic  feet  The  high- 
water  mark  of  March,  1913,  was  7  feet  and 
1  Inch  higher  than  the  old  high-water  mark. 
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Tbe  old  hlghwater  mark  was  6.9  feet  below 
the  top  of  tbe  bridge  and  23  feet  below  the 
bottom  of  tbe  girder.  He  further  stated  that 
the  fills  on  each  side  of  tbe  bridge  were  not 
In  the  natural  channel  of  the  stream.  In  his 
opinion,  the  opening  under  the  bridge  was 
fully  adequate,  not  only  to  allow  the  water 
to  pass  from  usual  and  ordinary  ralnfa'lls 
and  floods,  but  was  sufficient  for  all  previous 
rainfalls  and  floods  in  that  vicinity,  whether 
ordinary  or  extraordinary.  Other  witnesses 
testified  that  the  old  high-water  mark  was 
something  like  IH  feet  below  the  girder  of 
the  present  bridge.  It  was  also  shown  tbat 
tbe  pressure  above  the  fill  was  not  sufficient 
to  push  out  the  fllL  It  would  have  taken  10 
or  12  times  the  amount  of  pressure  to  have 
done  80.  The  fill  was  washed  out  by  the 
water  overflowing  the  fill.  Defendant  fur- 
ther showed  that  the  bench  mark,  or  the 
point  from  which  the  high-water  elevations 
were  taken  prior  to  1909,  was  3  feet  and  2 
Inches  lower  than  the  bench  mark  used  in 
1913.  It  also  appears  that  the  pil:e  bridge 
some  distance  below  the  railroad  bridge  was 
washed  away. 

As  to  the  character  of  the  flood  and  the 
height  of  the  waters  on  the  occasion  com- 
plained of,  defendant  Introduced  several  wit- 
nesses. Dan  Bodkins,  who  lived  at  Wallace- 
ton,  which,  is  5  miles  above  Paint  Lick,  and 
who  had  known  Paint  Lick  creek  for  12 
years,  testified  that  the  creek  was  2  or  3 
feet  higher  than  he  had  ever  known  it  before. 
Tbe  tide  was  a  great  deal  larger  and  highei' 
than  on  any  previous  occasion.  Across  the 
Iwttom  tbe  creek  was  200  yards  wider  than 
he  had  ever  seen  it  before.  There  was  a 
bard  downpour  of  rain,  and  bridges,  culverts, 
fences,  and  things  which  had  never  been 
washed  out  since  he  had  been  there  were 
carried -away.  William  Asher,  who  lived  on 
Paint  Lick  creek  about  2  miles  below  Wal- 
laeeton,  stated  that  Walnut  Meadow  creek  In- 
tersected Paint  Lick  creek,  and  lower  down 
White  Lick  creek  ran  Into  it  He  had  lived 
on  the  Wallaceton  prong  of  Paint  Lick  creek 
for  15  years,  and  in  the  Wallaceton  neigh- 
borhood for  over  20  years.  He  had  also  lived 
at  Paint  Lick  for  12  years.  In  his  judgment, 
the  creek  was  3  or  4  feet  higher  than  it  had 
ever  been  before.  Fences  and  buildings  that 
had  never  t>een  carried  away  were  washed 
away.  The  creek  was  100  yards  wider  than 
he  had  even  seen  It  on  any  prior  occasion. 
J.  B.  Gnynn,  who  lived  on  Paint  Uck  creek 
about  2  miles  above  Paint  Lldc  depot  for 
about  64  years,  said  that  at  his  place  the 
Water  was  from  4  to  4%  feet  higher  during 
tbe  March,  1918,  flood  than  he  bad  ever  seen 
it  before.  At  bis  home  place  further  down 
the  creel:  the  water  was  4^  feet  higher  than 
on  any  previous  occasion.  This  was  about 
a  mile  above  Paint  Lick.  The  water  came 
into  bis  yard,  and  had  never  been  there  be- 
fore during  his  knowledge  of  the  creek, 
lames  Todd,  who  lived  on  Paint  Lick  creek 
ud  had  known  it  for  40  years,  says  that  the 


creek  was  from  4  to  6  feet  higher  tban  "be 
had  ever  seen  it  before.  It  was  100  feet 
wider  on  the  Garrard  side.  Fences  which 
had  never  been  injured  before  were  washed 
away.  T.  J.  Todd,  who  was  32  years  of  age 
and  had  known  the  creek  practically  all  of 
his  life,  testified  that  the  water  on  Walnut 
Meadow  during  the  March,  1913,  flood  was 
3  or  4  feet  higher  than  he  had  seen  it  be- 
fore. Paint  Lick  creek,  after  Walnut  Mead- 
ow flowed  into  it,  was  6  or  8  feet  higher. 
Twice  as  much  fencing  was  washed  away  as 
on  any  previous  occasion.  Walker  Guynn, 
who  was  raised  and  lives  on  Paint  Lick  creek 
about  a  mile  above  the  railroad  bridge,  sayd 
that  the  March  flood  was  about  5  feet  higher 
at  his  house  than  it  ever  was  before.  The 
water  was  92  feet  further  up  in  his  yard 
than  on  any  previous  occasion.  W.  O.  Wynn, 
who  lives  on  White  Lick  creek  about  a  mile 
above  the  point  where  it  empties  Into  Paint 
Lick  creek,  says  that  White  Lick  creek  was 
from  2  to  3  feet  higher  than  he  ever  saw 
it  before.  Stone  fences  and  wire  fences  were 
all  pulled  down.  This  never  happened  to  the 
same  extent  before.  J.  T.  Thompson,  who 
has  lived  on  White  Lick  creek  since  1881, 
about  2  miles  from  Its  Junction  with  Paint 
Lick  creek,  says  that  White  Lick  Creek  was 
1%  feet  higher  at  his  house  than  ever  before, 
and  that  the  creek  rose  rapidly  and  washed 
away  fences  tbat  had  never  been  washed 
away  before.  He  further  says  that  It  was 
the  hardest  rain  that  he  had  ever  heard  fall. 
G.  S.  Ballew,  who  had  known  Paint  Lick 
creek  for  50  years  and  who  saw  the  creek 
about  3  miles  below  Paint  Lick  on  the  occa^ 
sion  of  the  flood,  says  that  it  was  6  or  7  feet 
higher  at  this  point  than  he  had  ever  seen 
It  before.  O.  J.  Hendren,  who  lived  near 
the  turnpike  bridge  and  had  known  the 
creek  for  50  years,  states  tbat  tbe  water  during 
the  flood  of  1913  was  6  feet  higher  than  he 
had  ever  seen  it  before.  J.  D.  Burcliell,  who 
lives  on  the  Madison  side,  states  that  the 
water  there  was  6  feet  higher  in  1913  than 
he  ever  had  known  it  before.  Will  Rosa, 
who  lived  about  a  quarter  of  a  mile  up 
Francis  branch  from  Paint  Lick  creek,  says 
that  the  backwater  from  Paint  Lick  creek 
rose  in  his  house  attout  2  feet  W.  L.  Todd, 
who  lives  at  the  Junction  of  Walnut  Meadow 
and  Paint  Lick  creek,  and  who  had  known 
Paint  Lick  creek  for  about  60  years,  says 
that  never  in  his  recollection  was  there  an- 
other flood  like  the  flood  of  March,  1913.  It 
was  the  highest  water  he  had  ever  known  In 
Paint  Lick  creek.  It  must  have  been  4  feet 
higher  at  his  place  than  ever  before. .  Eliza 
Ann  Todd,  his  wife,  says  that  the  flood  was 
the  highest  in  her  recollection,  and  that  it 
did  more  damage  than  any  previous  floods. 
James  6.  Champ,  who  had  lived  for  31  or  32 
years  on  tbe  Wallaceton  pike,  about  2  miles 
above  the  railroad  bridge,  says  that  the  creek 
in  March,  1913,  was  4  or  5  feet  higher  than 
he  bad  ever  seen  It  before,  and  that  fences 
and  things  were  washed  away   which  had 
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never  been  carried  away  before.  In  dry 
times  the  creek  was  so  low  that  you  coifld 
walk  across  It 

By  way  of  rebuttal,  plaintiff  testified  that 
he  had  seen  it  rain  as  hard  as  it  rained  that 
night  in  Paint  Lick.  G.  M.  Treadway  testi- 
fied as  follows: 

"Q.  Mr.  Treadway,  had  you  erer  seen  rain 
fall  as  hard  in  that  ricinity  before  the  flood  as 
you  saw  it  the  night  of  the  flood  and  for  as  long 
a  time?  A.  Yes,  sir;  I  have  seen  it  rain  aa 
hard." 

[2]  It  is  tbe  well-settled  mle  in  this  state 
that  one  who  constructs  a  bridge  orer  a 
stream  is  liable  only  in  the  event  that  the 
bridge  obstructs  the  passage  of  water  that 
accumulates  from  such  ordinary  and  usual 
rainfalls  In  the  vicinity  as  might  hare  been 
anticipated  by  persons  of  ordinary  prudence 
and  experience.  He  is  not  liable  for  damages 
growing  out  of  overflows  which  were  caused 
by  extraordinary  rains  or  floods;  i.  e.,  such 
floods  or  rains  as  are  of  such  unusual  occur- 
rence in  the  vicinity  that  they  could  not  have 
been  anticipated  by  persons  of  ordinary  ex- 
perience and  prudence.  C,  St  L.  &  N.  O.  R. 
Oo.  V.  Hoover,  147  Ky.  87,  143  S.  W.  770; 
Southern  Ry.  Co.  v.  A.  M.  E.  Church's  Trus- 
tee of  Harrodsburg,  121  S.  W.  972 ;  WaUing- 
ford  V.  Maysville  &  B.  S.  R,  Co.,  107  S.  W. 
781.  There  is  no  evidence  in  this  case  that 
the  waters  of  Paint  Lick  creek  were  ever 
obstructed  or  diverted  by  dther  the  old 
bridge  or  the  new  bridge,  so  as  to  injure  the 
property  of  the  residents  of  Paint  lAck. 
There  is  no  evidence  that  the  openings  in  tbe 
new  bridge  were  not  sufficient  to  carry  off  the 
water  that  accumulated  from  such  ordinary 
and  usual  rainfalls  in  that  vicinity  as  might 
have  been  anticipated  by  persons  of  ordinary 
'  experience  and  prudence.  On  the  contrary, 
defendant's  evidence  conclusively  shows  that 
the  flood  of  March,  1913,  was  unprecedented. 
This  is  brought  out  not  by  one  or  two  wit- 
nesses living  at  Paint  Lick,  but  by  a  number 
of  witnesses  who  saw  the  conditions,  not 
merely  at  Paint  Lick,  but  above  and  below  it 
and  throughout  the  entire  watershed  of  Faint 
Lick  creek.  It  is  clear  from  their  testimony 
that  the  waters  of  Paint  Lick  creek  and  its 
tributaries  were  not  only  higher,  but  wider 
and  more  violent,  than  they  had  ever  been 
known  in  the  memory  of  tbe  oldest  inhabit- 
ants. The  testimony  of  plaintiff  and  Tread- 
way to  the  effect  that  they  had  seen  it  rain 
as  bard  la  no  way  contradicts  the  testimony 
of  defendant's  witnesses.  Both  witnesses  are 
silent  as  to  the  length  of  time  it  rained  and 
as  to  the  effect  of  the  rain  on  the  waters  of 
the  creek.  Where  it  is  shown,  as  in  this  In- 
stance, by  the  evidence  of  uncontradicted  wit- 
nesses, that  tbe  waters  of  a  creek  and  its 
tributaries,  both  above  and  below  the  injured 
property,  were  higher  and  wider  than  they 
had  ever  been  known  to  be  before,  and  were 
so  violent  as  to  reach  and  carry  away  fences 
and  other  things  that  had  never  on  any  previ- 


ous occasion  been  washed  away,  It  must  be 
regarded  as  conclusively  established  that  the 
rains  and  flood  were  extraordinary  and  of 
such  unusual  occurrence  in  that  vicinity  that 
they  could  not  have  been  anticipated  by  per- 
sons of  ordinary  experience  and  prudence. 
Indeed,  if  the  flood  In  question  be  not  of  this 
character,  it  would  be  difficult  to  imagine  a 
case  where  the  doctrine  of  eztraordinaiy 
floods  would  apply. 

It  being  conclusively  established  that  the 
flood  was  of  such  unusual  occurrence  that  it 
could  not  have  been  anticipated  by  persims 
of  ordinary  exx)erlence  and  prudence,  it  fol- 
lows that  the  trial  court  should  have  directed 
a  verdict  in  favor  of  the  defendant  No  oth- 
er Questions  are  passed  on. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


OARRIOAN  V.  GRAHAM. 
(Court  of  Appeals  of  Kentucky.    Oct  21,  1915.) 

1.  Maucjous  Pbosecution  4=921— Actions- 
Defenses. 

Advice  of  counsel,  where  there  is  a  complete 
disclosure  to  tbe  attorney,  is  a  defense  to  an  ac- 
tion of  malicious  prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,   Cent   Dig.   U  40-44;    Dec.   Dig. 

«=921.] 

2.  MaXICIOITS  PboBKCDTTON  4E964r-ACTI0N8— 
BVIDKNCE— SUFFICIENCT. 

In  an  action  for  malicious  prosecution,  evi- 
dence held  to  show  that  defendant  made  full  and 
complete  disclosure  to  counsel  and  acted  upon 
his  advice. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  151-163;  Dec  Dig. 
«=>64.] 

Appeal  from  Circuit  Court  McCracken 
County. 

Action  by  Myrtle  Carrigan  against  Jake 
Graham.  From  judgment  for  defendant, 
plaintiff  appeals.    Afilrmed. 

Berry  &  Gras^am  and  W.  A.  Middleton, 
all  of  Paducah,  for  appellant  John  G.  Lor> 
ett  of  Beuton,  and  Wheeler  &  Hughes,  of 
Paducah,  for  appellee. 

HANNAH,  J.  Mrs.  Myrtle  Carrigan  was  ar- 
rested upon  a  warrant  issued  by  a  magis- 
trate of  McCracken  county,  procured  by  Jake 
Graham  and  wife,  charging  her  with  the  of- 
fense of  petty  larceny.  The  grand  Jury  be- 
ing in  session,  she  was  held  to  await  its  ac- 
tion; and  the  prosecution,  having  been  re- 
ferred to  and  considered  by  the  grand  jury, 
was  dismissed,  and  she  was  thereupon  dis- 
charged. She  then  instituted  this  action 
against  Graham  to  recover  damages  for  al- 
leged malicious  prosecution,  and  upon  a  trial 
the  court  directed  a  verdict  for  the  defendant 
at  the  close  of  all  the  evidence,  and  dismiss- 
ed the  petition.    The  plaintiff  appeals. 

[1,2]  The  facts  in  the  case,  as  shown  by 
the  evidence  for  the  plaintiff,  are  that  she 
and  the  defendant  lived  in  the  country,  about 
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balf  a  mile  apart;  that  In  October  or  Novem- 
ber, 1912,  a  goose  disappeared  from  the 
premises  of  the  plaintiff ;  that  in  April,  1913, 
plaintiff  went  over  to  Graham's  and  inquired 
ot  Mrs.  Graham  whether  she  had  seen  a 
stray  gooE«;  that  Mrs.  Graham  replied  that 
she  had  not,  that  there  was  no  stray  goose 
about  their  premises,  unless  it  bad  come 
there  that  day ;  that  she  thereupon  went  to 
look  at  some  geese  Mrs.  Graham  bad  there, 
and  that  she  took  one  of  them  home  with  her. 
The  magistrate  testified  that  Grpham  and 
bis  wife  applied  to  him  for  a  warrant  against 
Mrs.  Carrigan,  and  that  he  referred  them  to 
the  county  attome.v;  that  they  came  back 
later  with  a  warrant  drawn  up  by  the  county 
attorney,  and  that  he  Issued  it  on  the  sworn 
testimony  of  Mrs.  Graham,  charging  Mrs. 
Oarrlgan  with  petty  larceny. 

The  defendant  proved  by  the  county  at- 
torney that  the  Grahams  came  to  his  office 
and  told  him  they  had  been  sent  there  by 
the  magistrate ;  that  Mrs.  Graham  told  him 
that  Mrs.  Carrigan  had  come  to  her  house, 
and  asked  for  the  goose ;  that  she  (Mrs.  Gra- 
bam)  infonned  Mrs.  Carrigan  that  the  goo6e 
was  not  there;  that  Mrs.  Carrigan's  goose 
had  been  missing  about  three  months;  that 
sbe  told  Mrs.  Carrigan  there  was  no  stray 
goose  about  the  premises  unless  it  had  come 
there  that  morning;  that  thereupon  Mrs. 
Carrigan  went  down  the  road  to  where  Mrs. 
Graham's  geese  were  In  a  field,  and  got  over 
the  fence,  seized  a  goose,  and  took  it  home 
with  her;  that  he  thereupon  advised  them 
that  Mr&  Carrigan  was  guilty  of  the  offense 
of  petty  larceny,  and  wrote  a  warrant  ac- 
cordingly, which  he  gave  to  them  to  take 
back  to  the  magistrate  for  issual. 

Under  this  evidence,  it  is  insisted  by  appel- 
lant that  the  trial  court  erred  in  directing 
a  verdict  for  the  defendant  Appellant  con- 
cedes that  advice  of  counsel  Is  a  complete 
defense  in  an  action  for  malicious  prosecu- 
tion, but  contends  (1)  that  all  due  diligence 
must  be  exercised  by  the  prosecutor  in  ob- 
taining all  the  facts  relating  to  the  offense, 
and  (2)  that  the  prosecutor  must  make  a  full 
and  fttir  statement  of  such  facts  to  the  at- 
torney upon  whose  advice  the  prosecution  Is 
commenced;  that,  if  these  things  have  been 
done,  they  constitute  probable  cause  and 
therefore  a  complete  defense,  but  that  It  is 
for  the  Jury  to  say  whether  these  things  have 
been  done.  In  other  words,  it  seems-  to  be 
appellant's  contention  that  a  peremptory  In- 
struction is  never  Justified  upon  the  ground 
of  acting  under  advice  of  counsel.  The  rule 
in  this  respect  was  laid  down  In  Schott  v. 
Indiana  National  Life  Insurance  Company, 
IGO  Ky.  533,  169  S.  W.  1023,  as  foUows: 

"What  facts  and  circumstances  amount  to 
probable  cause  is  a  question  of  law.  Whether 
tbey  exist  or  not,  in  any  particular  case  where 
the  evidence  is  conflicting,  is  a  gaestion  of  fact 
to  b<!  determined  by  the  jury.  But  where  there 
it  no  conflict  In  the  evidence,  whether  the  facts 


shown  amount  to  probable  cause  is  ordinarily  a 
question  of  law  for  the  court" 

See,  also,  Moser  v.  Fable,  164  Ky.  517,  175 
S.  W.  997;  Dyer  t.  Singer  Sewing  Machine 
Company,  164  Ky.  538,  175  S.  W.  1037;  Na- 
tional Life  &  Accident  Ins.  Co.  r.  Gibson, 
101  S.  W.  895,  31  Ky.  Law  Rep.  101,  12 
L.  H.  A  (N.  S.)  717;  O'Danlel  v.  Smith,  66 
S.  W.  284,  23  Ky.  Law  Rep.  1822. 

In  the  instant  case,  the  proof  shows  with- 
out contradiction  or  dispute  that  the  Gra- 
hams made  a  full  and  fair  statement  of  all 
the  facta  to  the  attorney  upon  whose  advice 
the  prosecntion  was  instituted,  and  acted 
upon  his  advice.  Under  these  drcumstances, 
the  trial  court  properly  directed  a  verdict 
for  the  defendant. 

Judgment  affirmed. 


PACIFIC  MUT.  LIFE  INS.  CO.  v.  TAYLOR. 

(Court  of  Appeals  of  Kentucky.     Oct.  20, 
1915.) 

1.  Appeal  and  Ebbob  «=»671,  907— Rkvikw— 
Pbesdmptions. 

In  the  absence  of  a  transcript  of  the  evi- 
dence, it  will  be  presumed  that  the  evidence 
supported  the  judgment,  and  the  only  matter 
which  can  be  reviewed  lis  the  sufficiency  of  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2899,  2911-2916,  3673, 
3674,  3676,  3678;  Dec.  Dig.  <S=>671,  907.] 

2.  Appeal  and  Ebbob  «=>909— Review— Pbe- 

SDIfPTIONB. 

Where  the  evidence  is  not  in  the  record, 
it  will  be  presumed  in  an  action  on  an  insur- 
ance policy  that  the  premiums  were  paid ;  judg- 
ment going  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3675;    Dec.  Dig.  «=>909.] 

3.  Pleading  4=»433  —  Sufficienct  —  Aidbb 
BT  Vebdict. 

In  an  action  on  a  life  policy,  where  ver- 
dict went  for  plaintiff,  an  averment  that  the 
policy  was  alive  and  in  full  force  since  the  date 
of  its  execution  and  delivery  must  be  held  suffi- 
cient, though  not  specifically  averring  payment 
of  premiums. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {§  1451-1477 ;   Dec.  Dig.  <S=:>433J 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  Sarah  J.  Taylor  against  the  Pa- 
cific Mutual  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  M.  Robsion,  of  Barbourville,  for  appel- 
lant Golden  &  Lay,  of  Barbourville,  for 
appellee. 

CLAY,  O.  On  October  8,  1912,  the  Pacific 
Mutual  Life  Insurance  Company  of  Califor- 
nia Issued  to  George  F.  Taylor  a  contract  of 
accident  insurance,  In  which  bis  wife,  Sarah 
J.  Taylor,  was  named  as  beneficiary.  George 
F.  Taylor  died  on  May  1,  1913.  Mrs.  Taylor 
brought  this  suit  to  recover  on  the  policy. 
The  petition  charges,  in  substance,  that  on 
October  8, 1912,  the  defendant  signed,  execut 
ed,  and  delivered  to  George  F.  Taylor  a  eon- 
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tract  of  insurance,  In  which  plaintiff  was 
made  and  named  as  beneficiary ;  that  by  said 
contract  it  agreed  and  promised  to  pay  to 
her,  as  such  beneflciary,  the  sum  of  $600,  in 
case  of  the  death  of  George  F.  Taylor  caused 
solely  by  external,  violent,  and  accidental 
means,  excluding  suicide  or  any  attempt 
thereat;  that  George  F.  Taylor  died  on  May 
1,  1913;  that  his  death  was  caused  solely 
by  external,  violent,  and  accidental  means, 
and  not  from  suicide,  or  any  attempt  there- 
at; and  tliat  said  contract  of  Insurance  was 
alive  and  in  full  force  and  had  been  so  kept 
and  maintained  since  the  date  of  its  execu- 
tion and  delivery.  A  trial  before  a  jury 
resulted  In  a  verdict  and  Judgment  In  favor 
of  plaintiff  for  $600.    The  company  appeals. 

[1]  On  motion  of  the  plaintiff  below,  the 
transcript  of  evidence  has  been  stricken 
from  the  record.  The  policy  of  insurance  is 
not  made  a  part  of  the  record,  but  appears 
only  in  the  transcript  of  the  evidence,  which 
has  been  stricken  from  the  record.  In  the 
absence  of  the  transcript  of  the  evidence,  it 
will  be  presumed  that  the  omitted  portions 
of  the  record  will  support  the  Judgment,  and 
the  only  question  to  be  determined  is  wheth- 
er or  not  the  pleadings  support  the  Judg- 
ment. Jones  v.  Jackson,  16  S.  W.  458,  13 
Ky.  Law  Rep.  253;  Hackney  v.  Hoover,  67 
S.  W.  48,  23  Ky.  Law  Rep.  2061 ;  Sanson  v. 
Connolly,  141  Ky.  120,  132  S.  W.  169;  McKee 
V.  Stein,  81  Ky.  240,  16  S.  W.  B83,  13  Ky. 
Law  Rep.  49;  Bradford  v.  Jones,  150  Ky. 
355,  150  S.  W.  387 ;  Duker's  Adm'r  v.  Kaelln, 
90  S.  W.  959,  28  Ky.  Law  Rep.  900;  Anheus- 
er-Busch Brewing  Ck>.  v.  Seelbach,  40  S.  W. 
671,  19  Ky.  Law  Rep.  375 ;  Louisville  Bridge 
Co.  V.  Neafus,  110  Ky.  571,  62  S.  W.  2,  63 
8.  W.  600,  23  Ky.  Law  Rep.  185;  Myers  v. 
Saltry,  163  Ky.  481,  173  8.  W.  1138. 

(2,  3]  In  the  absence  of  the  policy  of  in- 
surance, we  are  unable  to  say  that  It  con- 
tradicts the  averments  of  the  petition  or  the 
amended  petition.  It  is  insisted  that  the 
petition  is  defective  because  it  does  not  al- 
lege that  the  premiums  on  the  policy  were 
paid,  but  merely  that  the  policy  "was  alive 
and  in  fiill  force  and  had  been  so  kept  and 
maintained  since  the  date  of  its  execution 
and  delivery."  It  is  argued  that  this  allega- 
tion is  a  mere  conclusion,  and  therefore  In- 
su£3clent  In  the  absence  of  the  transcript 
of  evidence.  It  will  be  presumed  that  the 
premiums  necessary  to  keep  the  policy  Jn 
force  were  paid.  It  is  the  rule  that  after 
verdict  and  Judgment  pleadings  are  liberally 
construed  to  sustain  the  Judgment,  and  that 
any  formal  defect  in  the  pleadings  is  deem- 
ed to  be  cured  by  a  verdict  and  Judgment 
AVlnstead  v.  Hicks,  135  Ky.  154,  121  S.  W. 
1018,  135  Am.  St  Rep.  446;  Hill  v.  Ragland, 
114  Ky.  200,  70  S.  W.  634,  24  Ky.  Law  Rep. 
1053;  Dunekake  v.  Beyes,  79  S.  W.  209,  25 
Ky.  Law  Rep.  2002;  Ashland,  etc.,  R.  Co.  v. 
Lee,  S2  S.  W.  3(18,  26  Ky.  Law  Rep.  700; 


Harmon  v.  Thompson,  119  Ky.  528,  84  8.  W. 
569,  27  Ky.  Law  Rep.  186';  Myers  v.  Saltry, 
supra.  Though  the  petition  in  this  instance 
may  have  been  technically  defective,  yet  we 
conclude  that,  under  the  above  rule,  its  alle- 
gations are  sufficient  after  verdict  and  Judg- 
ment to  support  the  Judgment 
Judgment  affirmed. 


RICE  y.  BICE. 
(Court  of  Appeals  of  Kentucky.    Oct.  19,  1915.) 

Divorce  «=3l30— Cruel  Treatment— Suffi- 
ciency OF  Evidence— Alimony. 

Evidence  Id  a  husband's  action  for  divorce 
on  the  statutory  ground  of  abandonment  in 
which  the  wife  counterclaimed  on  the  ground  of 
cruel  and  inhuman  treatment  and  danger  of 
great  bodily  harm  and  asked  a  divorce,  as  al- 
lowed by  the  statute  in  such  case,  and  alimony, 
held  not  to  establish  cruelty  or  danger  of  bodi- 
ly harm  so  as  to  entitle  her  to  alimony. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  442-^445;    Dec.  Dig.  e=>130.] 

Appeal  from  Circnit  Court,  Johnson 
County. 

Action  for  divorce  by  J.  P.  Rice  against 
Sarah  A.  Rice,  with  counterclaim  for  divorce 
and  alimony.  FYom  so  much  of  the  Judg- 
ment as  denied  her  right  to  alimony,  defend- 
ant appeals.    Affirmed. 

D.  J.  Wheeler  and  John  W.  Wheeler,  both 
of  Paintsville,  for  appellant  Fogg  &  Kirk, 
of  Paintsville,  for  appellee. 

NUNN,  J.  The  court  granted  the  husband 
a  divorce  on  his  petition.  The  wife  appeals 
from  so  much  of  tlie  Judgment  as  denied  her 
rl!;ht  to  alimony.  The  husband  brought  the 
action,  seeking  a  divorce  on  the  statutory 
ground  of  abandonment  By  her  answer  and 
counterclaim  ahe  admitted  the  abandonment 
but  undertook  to  Justify  It  by  the  plea  that: 

"He  was  eccentric  and  seemed  not  to  care  for 
her;  that  he  absolutely  refused  to  provide  for 
her  girl,  Mamie,  by  her  former  marriage,  and 
refused  to  furnish  her  clothing." 

On  these  grounds  she  asked  for  divorce 
and  alimony  in  the  sum  of  $1,500.  By  an 
amendment  she  restates  her  grievances;  that 
is,  paraphrases  them  in  words  of  the  statute. 
Thus  she  makes  it  appear  that  for  more  than 
stx  monttis  prior  to  her  abandonment  of 
him  he  habitually  behaved  toward  her  in 
such  Inhuman  and  cruel  manner  as  to  in- 
dicate a  settled  aversion  to  her  and  destroy 
permanently  her  peace  and  happiness,  and 
such  cruel  attempt  to  injure  her  as  Indicated 
an  outrageous  temper  in  him  and  probable 
danger  to  her  life  or  great  bodily  Injury  if 
she  longer  remained  with  him.  The  testi- 
mony given  in  her  behalf  tends  to  establish 
the  allegations  of  her  original  pleading, 
rather  than  the  amendment 

They  were  beyond  middle  age  when  they 
married,  and  each  had  a  daughter  by  a  for- 
mer marriage  who  became  a  member  of  the 
family.    No  children  were  born  to  them.    He 
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bad  property  worth  about  ?4,000.  Her 
property  was  considerable,  although  not 
worth  quite  so  much.  It  consisted  of  one 
house  and  lot  and  a  two-thirds  Interest  in 
another,  and  some  personal  property.  Her 
daughter  bad  more  than  $000  in  cash,  and 
drew  a  pension  from  the  United  States  gov- 
ernment because  her  deceased  father  served 
in  tlie  Union  Army.  The  marriage  occurred 
in  1901  She  left  him  In  about  a  year.  Tbey 
lived  apart  for  several  montha  Then  they 
were  reconciled,  and  lived  together  until 
September,  1911.  The  husband  and  wife  tes- 
tified concerning  the  alleged  "cruel  and  in- 
human treatment"  Whatever  errors  may 
have  been  in  the  admission  of  testimony, 
tbey  were  participated  in  by  both  parties. 
These  questions  are  not  pressed  In  the  briefs, 
and  are  not  passed  upon.  They  admitted 
numerous  quarrels  and  disagreements,  but 
they  must  liave  tieen  of  little  consequence,  as 
measured  by  the  statute,  for,  except  the  first 
separation,  even  their  next-door  neighbors 
knew  nothing  of  discord  between  them;  in 
fact,  all  the  neighbors  testified  that,  so 
far  as  tbey  knew,  Mr.  and  Mrs.  Rice  were 
kind  and  affectionate  toward  each  other. 
Tbe  chief  cause  of  difference  between  them 
was  his  persistent  refusal  to  pay  for  her 
daughter'^  wearing  apparel.  But  it  is  un- 
dented that  when  they  were  reconciled  after 
the  first  separatiop,  Mrs.  Rice,  who  was  her 
guardian,  agreed  that  such  expense  should  be 
mid  by  the  daughter.  It  is  claimed  that  be 
was  rude  in  bis  conduct  toward  her  daugh- 
ter's beaux;  that  he  objected  to  young  men 
keeping  company  with  her  at  his  home.  Mr. 
Rice  testified  that  he  never  objected  to 
young  men  coming  to  see  her.  He  did  object, 
however,  to  the  late  hours  they  kept  He 
said  that  9  or  10  o'clock  was  his  bedtime, 
and  they  disturbed  him  by  remaining  longer, 
and  he  told  them  so. 

The  only  evidence  that  his  unkindness  pre- 
ponderated came  from  Mrs.  Rice  and  her 
daughter,  but  the  testimony  of  Mr.  Rice, 
his  daughter,  and  five  neighbors  tipped  the 
scales  the  other  way.  Mrs.  Rice  admits  that 
she,  too,  "quarreled  to  beat  the  band  some- 
times,? and  she  has  convinced  us  that  she 
never  was  In  danger.  The  only  threat  In 
tbe  case  Is  where  she  says  at  one  time  they 
were  fussing  about  how  best  to  make  the 
cow  stand  for  milking  and  whether  her 
feed  meal  should  be  sifted.  Finally,  as  she 
relates: 

"Re  dmwed  a  chair  on  me.  He  didn't  strike 
me.  I  told  bim  I  dared  him  to,  and  he  didn't 
bit  me." 

When  she  abandoned  him,  and  repeatedly 
op  to  tbe  bringing  of  the  suit.  Mr.  Rice  made 
efforts,  in  person  and  by  friends,  to  persuade 
Xlrs.  Rice  to  return  and  live  with  him  and 
bring  her  daughter. 

The  statute  allows  a  divorce  to  the  wife 
on  the  grounds  alleged  in  her  amendment 
but  this  relief  is  conditioned  upon  her  not 


being  In  like  fault  Accepting  her  theory  of 
the  case,  it  only  appears  that  he  was  petulant 
and  rude,  with  occasional  shows  of  temper. 
If  it  could  be  said  that  Mrs.  Rice  was  her- 
self free  of  these  faults,  still,  in  our  opinion,- 
she  has  not  shown  such  danger  of  bodily 
barm  or  cruelty  in  him  as  the  statute  con- 
templates relief  against 

On  the  whole  case  we  concur  with  the 
lower  court  In  rejecting  her  claim  for  ali- 
mony, and  tbe  Judgment  la  therefore  af- 
firmed. 


SLATER  T,  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  19,.  1916.) 
Taxation     ®=>16i>— Exxicptions— Cobfobatz 

Stock— Statutes. 

Ky.  St  I  4085,  provides  that  the  property 
of  all  corporations  shall  be  aasessed  in-  the  name 
of  tbe  corporation  in  the  same  manner  as  that 
of  a  natural  person,  and  that  so  long  as  the 
corporation  pays  taxes  on  all  its  property  of 
every  kind,  individual  stockholders  should  not 
be  required  to  list  their  shares  in  the  corpora- 
tion. Foreign  corporations  in  which  defendant 
owned  stock  purchased  amall  lots  in  tbe  state, 
at  the  instigation  of  defendant  stockholder,  on 
which  they  paid  taxes.  These  lots  were  not 
used  for  any  corporate  purpose.  Held,  that 
defendant,  the  shareholder,  could  not  claim  tbe 
benefit  of  the  exemption  so  as  to  avoid  taxation 
on  the  stock  owned  by  her:  the  attempt  being 
a  mere  colorable  one  on  the  part  of  the  cor- 
porations to  bring  defendant  within  the  statute. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  292;   Dec.  Dig.  «=>169.] 

Appeal  from  Circuit  Court,  Shelby  County. 
.Action  by  the  Commonwealth  of  Kentucky 
against  Mollie  P.  Slater..    From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Willis,  Todd  &  Bond,  of  Shelbyville,  for 
appellant  Matt  J.  Holt,  of  Louisville,  and 
E.  H.  Davis,  Co.  Atty.,  of  Shelbyville,  for 
the  Commonwealth. 

MILLER,  C.  J.  Tbe  appellant,  Mrs.  Mol- 
Ue  P.  Slater,  resides  in  Shelbyville,  Ky. 
She  owns  123  shares  of  the  capital  stock 
of  the  Long-Bell  Lumber  Company,  a  Mis- 
souri corporation,  with  its  principal  office  in 
Kansas  City,  of  the  par  value  of  $500  per 
share,  and  24  shares  of  tbe  Minnetonka 
Lumber  Company,  likewise  a  Missouri  corpo- 
ration, of  the  par  value  of  $100  per  share. 
This  action  was  instituted  by  the  common- 
wealth, through  its  revenue  agent,  seeking 
to  subject  to  taxation  the  shares  of  stock 
above  mentioned  for  the  years  1913  and  1914, 
and  cash  in  bank  amounting  to  $1,716  for 
the  year  1913,  and  $150  for  tbe  year  1914. 
The  Judgment  of  the  lower  court  was  for  the 
commonwealth,  and  Mrs.  Slater  appeals. 

There  is  no  complaint  of  that  part  of  the 
Judgment  which  taxed  the  cash  In  bank  for 
the  two  years,  it  lieing  conceded  that  Mrs. 
Slater  did  then  have  that  much  money  on 
band.  The  answer  admits  that  the  fair  cash 
value  of  Mrs.  Slater's  stock  In  the  Long- 
Bell  Lumber  Company,  at  the  assessing  pe- 
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rlods,  was  its  par  value  of  $500  per  share, 
aggregating  $61,600,  and  that  the  folr  cash 
value  of  the  24  shares  of  stock  in  the  Minne- 
.tonka  Lumber  Company  was  its  par  value 
of  $2,400.  In  August,  1912,  the  Loug-Bell 
Lumber  Ck>mpany  and  the  Mlnnetonka  Lum- 
ber Company  each  bought  a  lot  In  Catalpa 
Court  addition  adjoining  Sheibyville  on  the 
west,  paying  $250  for  each  lot.  These  lots 
are  In  a  new,  desirable  residence  portion  of 
the  town,  and  the  deeds  therefor  contain  the 
following  building  restrictions: 

"No  outbuildings  of  any  kind  shall  be  erected 
OB  the  property  hereby  conveyed  nearer  than  35 
feet  to  the  pavement  line  of  any  street  running 
in  front  of  or  on  the  side  of  same,  nor  shall 
said  property  or  any  part  thereof  be  sold,  or 
leased,  or  conveyed  to  colored  persons.  It  is 
further  agreed  that  no  residence  shall  be  erect- 
ed on  the  lot  hereby  conveyed  to  cost  less  than 
$1,000.00,  nor  shaU  any  residence  be  erected 
thereon  nearer  than  25  feet  to  the  pavement 
line  of  the  street  running  in  front  thereof." 

Appellant  had  compromised  a  suit  against 
her  similar  to  the  one  now  before  us,  prior 
to  the  purchase  of  the  lots  by  the  two  Mis- 
souri corporations. 

The  authority  to  assess  these  shares  of 
stock  is  claimed  under  section  4085  of  the 
Kentucky  Statutes,  which  reads  as  follows: 

"The  property  of  all  corporations,  except 
where  herein  differently  provided,  shall  be  as- 
sessed in  the  name  of  the  corporation  in  the 
same  manner  as  that  of  a  natural  person,  ex- 
cept that,  when  legally  called  on,  the  chief 
officer  shall  report  a  full  statement  of  the  prop- 
erty of  such  corporation  for  taxation,  and,  for 
a  failure,  shall  be  subject  to  the  penalties  in  this 
article  provided ;  aad  so  long  as  said  corpora- 
tion pays  the  taxes  on-  all  its  property  of  every 
kind,  the  individual  stockholders  shall  not  be 
required  to  list  their  shares  in  said  corpora- 
tion." 

Considerable  confusion  had  resulted  from 
the  application  of  this  statute,  and  the  con- 
structions that  had  been  given  to  it,  particu- 
larly In  Commonwealth  v.  C.  &  O.  Ry.  Co., 
116  Ky.  951,  77  S.  W.  186,  25  Ky.  Law  Rep. 
1126 ;  Commonwealth  v.  Lovell,  125  Ky.  491, 
101  S.  W.  970,  31  Ky.  Law  Rep.  105;  Com- 
monwealth y.  Harris,  118  S.  W.  294;  Com- 
monwealth V.  Steele,  126  Ky.  670,  104  S.  W. 
687,  31  Ky.  Law  Rep.  1033;  Commonwealth 
V.  Ledman,  127  Ky.  603,  106  S.  W.  247,  32 
Ky.  Law  Rep.  452 ;  and  Commonwealth  v. 
Walsh,  Trustee,  133  Ky.  103,  117  S.  W.  398. 
These  cases  were  carefully  reviewed  by  this 
court  in  Commonwealth  v.  Fidelity  Trust 
Co.,  147  Ky.  77,  143  S.  W.  1087,  decided  Feb- 
ruary 21,  1912,  with  the  view  of  reconciling 
them,  if  possible,  and  laying  down  a  certain 
rule  for  future  guidance.  In  closing  that 
opinion,  we  said: 

"We  have  endeavored  to  so  state  the  authori- 
ties and  their  relation  to  this  case  as  to  avoid 
future  confusion  upon  the  subject.  It  is  Just 
to  the  rights  of  established  property  that  the 
whole  involved  subject  should  he  understood 
once  for  alL  The  conclusions  reached  are  easily 
understood ;  i.  e.,  that  the  holders  of  shares  of 
stock  in  domestic  or  foreign  corporations, 
whether  franchise  or  nonfranchise  in  nature, 
need  not  list  nor  pay  taxes  upon  their  shares 
of  stock  when  the  corporation  in   which   the 


stock  is  held  has  paid  all  taxes  due  from  it,  and 
assessable  against  it,  upon  its  property  located 
In  the  state  of  Kentucky,  whether  that  proper- 
ty be  realty,  personalty,  tangible  or  intangible, 
or  franchise,  m  nature." 

In  the  case  at  bar  appellant  answered  that 
each  of  the  Missouri  corporations  In  which 
she  owned  the  stock,  as  above  redted,  owned 
a  lot  In  Catalpa  Court  addition  to  Sheibyville 
during  the  years  1913  and  1914,  and  that  they 
had  paid  all  the  taxes  due  thereon  or  demand- 
ed by  the  commonwealth,  thus  bringing  appel- 
lant within  the  protection  of  the  rule  an- 
nounced in  Commonwealth  v.  Fidelity  Trust 
Co.,  supra.  The  commonwealth  insists  that 
these  two  inslgniflcant  lots  were  bought  by 
the  two  Missouri  corporations  at  the  sugges- 
tion of  appellant,  and  for  the  purpose  of  re- 
lieving her  from  taxation  upon  her  stock  in 
said  two  corporations ;  and  It  is  evident  from 
the  proof  that  this  was  the  purpose  of  the 
purchases.  Appellant  insists,  however,  that 
the  lumber  companies  had  the  right  to  buy 
these  lots,  and,  having  bought  and  paid  for 
them,  the  purpose  or  motive  of  the  purchase 
cannot  affect  the  case;  that  a  bad  motive 
may  make  a  bad  case  worse,  but  it  cannot 
make  that  wrong  which,  in  its  essence,  Is 
lawful.  In  support  of  this  contention,  ap- 
pellant dtes  Chambers  &  Marshall  v.  Bald- 
win, 91  Ky.  121,  16  S.  W.  67,  12  Ky.  I^w 
Rep.  699,  11  L.  R.  A.  545,  34  Am.  St.  Rep.  165, 
and  Bourller  Bros.  v.  Mocauley,  91  Ky.  134, 
15  S.  W.  60,  12  Ky.  Law  Rep.  737,  11  L.  R,  A, 
550,  34  Am.  St.  Rep.  171,  which  hold,  in  ef- 
fect, that  an  act  legal  itself,  and  which  vio- 
lates no  right,  cannot  be  made  actionable  on 
account  of  the  motive  which  induced  it,  and 
that  the  amount  and  nature  of  the  property 
owned  by  the  respective  lumber  companies 
Is  immaterial. 

Hie  language  quoted  from  the  opinion  In 
Commonwealth  v.  Fidelity  Trust  Co.,  supra, 
is  very  broad  and  sweeping.  It  is,  indeed, 
broad  enough  in  its  scope,  when  taken  literal- 
ly, to  Include  this  Case,  and  exempt  appel- 
lant's stock  from  taxation.  Appellee  insists, 
however,  that  the  statute  refers  to  property 
held  by  the  corporation  for  corporate  pur- 
poses. In  pursuance  of  the  corporate  business, 
and  not  to  property  subject  to  escheat  for 
nonuser  and'  Incapable  of  corporate  use,  and 
that  the  language  quoted  above  from  Com- 
monwealth v.  Fidelity  Trust  Co.  should  be 
qualified  so  as  to  limit  the  rule  to  that  ex- 
tent None  of  the  cases  reviewed  and  criti- 
cized in  Commonwealth  v.  Fidelity  Trust  Co. 
present  the  precise  question  we  now  have  l>e- 
fore  us.  In  all  of  those  cases  the  property 
of  the  company  upon  which  the  payment  of 
taxes  by  the  corporation  operated  to  relieve 
the  stockholder  from  taxation  upon  his 
shares  was  property  used  by  the  corporation 
in  its  business  In  this  state.  The  court  was 
not  called  upon,  in  any  of  those  cases,  to 
consider  the  case  where  a  corporation  owned 
property  in  this  state  which  it  did  not  use 
in  Its  business ;  and,  In  our  opinion,  it  Is  evi- 
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dent  from  the  diacussion,  and  the  scope  of 
the  opinion  In  Commonwealth  y.  Fidelity 
Trust  Co.,  supra,  that  the  rule  above  quoted 
tberefrom  was  intended  to  apply  only  to  cas- 
es where  the  property  of  the  corporation 
within  the  state  was  used  In  the  corporate 
boslness.  Under  that  rule,  wherever  the  cor- 
poration owns  property  within  this  state,  and 
uses  it  t)ona  flde  In  its  business,  t>e  it  ever 
80  little  or  Insignificant  a  proportion  of  its 
entire  property,  the  payment  of  taxes  thereon 
by  the  corporation  exempts  the  stockholders 
from  taxation  upon  his  stock.  But  the  prop- 
erty must  be  acquired  in  good  faitli.  and  for 
the  corporate  use  and  purposes,  and  not  for 
the  sole  purpose  of  rendering  the  stock  in  the 
bands  of  a  resident  stockholder  exempt  from 
taxation.  We  believe  this  to  be  the  full 
mpaning  of  the  opinion  in  Commonwealth  t. 
Fidelity  Trust  Co.,  supra,  when  applied  to 
the  facts  of  this  case,  and  that  the  judgment 
of  the  trial  court  was  correct 
Judgment  affirmed. 


CHAPPEIili  et  ux.  v.  PEICK  CO.* 
(Conrt  of  Appeals  of  Kentucky.    Oct  20, 1915.) 

1.  MORTOAOBB    ®=3Q68  —  FOBECLOBTntB  —  PEB- 
eONAL  JUDOITENT. 

Id  an  action  against  a  husband  and  wife  to 
reeoTer  on  notes  secured  by  a  mortgage  and  to 
foreclose  the  mortgage,  it  was  error  to  render 
a  personal  judgment  agaimt  the  wife  for  the 
amount  of  the  notes  where  slie  was  not  a  party 
to  the  notes  and  never  subscribed  them,  though 
she  was  a  party  to  the  mortgage. 

[Fa.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  if  1592,  160O-lti03 ;  Dec.  Dig.  <8=o 
550.] 

Z  DCEDS  «=>124— ESTATBB  COIf VKTBD  —  FKE 

8iapus. 
A  deed  conveying  to  the  grantees  the  prop- 
erty therein  described  to  have  and  to  hold  the 
land,  together  with  all  appurtenances,  unto 
them,  their  heirs  and  assigns  forever,  and  con- 
taining a  covenant  by  the  grantors  to  warrant 
the  title  nnto  the  grantees,  their  heirs  and  as- 
rignx  forever,  vested  a  fee-simple  title  in  the 
pantees. 

lEd.  Note. — For  other  cases,  see  Deeds,  Cent 
Dix.  K  a4.>-3.'i5,  416-428.  434.  435.  439,  452; 
Dec.  Dig.  «=»124.] 

S.  PKBPcrniTiES  «=36— Restbairt  ov  Aubn- 

AnoN. 

It  is  the  rule  in  this  jurisdiction  that  a 
reamnable  restraint  on  alienation  by  the  gran- 
tee or  devisee  may  be  imposed  by  a  deed  or  will, 
though  the  instrument  passes  a  fee-simple  title. 

[Kd.  Note. — For  other  cases,  see  Perpetuities, 
Cent  Dig.  {{  4-47,  49-53,  56 ;   Dec.  Dig.  «=»6.] 

i  PlBPCTUITIKS  ^=>6— KaSTKAIMT  OV  AUBIf- 
ATION. 

A  provision  of  a  deed  passing  a  fee-simple 
title  that  the  grantee  was  not  to  sell  or  con- 
Kj  the  land  to  any  one  except  the  heirs  of  the 
(raotor  was  void  as  imposing  an  unreasonable 
mtraint  on  alienation ;  the  grantor  being  still 
aUv«  and  having  six  children  living  when  the 
qnestion  as  to  the  validity  of  such  provision 
aroK. 

[I'^  Note. — For  other  cases,  see  Perpetuities, 
Cent  Dig.  f|  4-47.  4IM53,  56;   Dec.  Dig.  «=>f>.I 


Appeal  from  Circuit  Court,  Ledle  County. 

Action  by  the  Frlck  Company  against  Wil- 
son Chappell  and  wife.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  in 
part  and  affirmed  in  part 

I     J.   M.   Muncy.  of  Uyden.  for  aitpellantSr 
I  Lewis   A  Lewis,    of   Hyden,    and    llillo:   & 
Wheeler,  of  Hazard,  for  appellee. 

HURT,  J.  Wilson  Chappell,  of  Leslie  coun- 
ty, executed  to  the  Frick  Company  six  prom- 
issory notes,  and  to  secure  the  payment  of 
these  notes  be  and  his  wife,  Martha  Chap- 
I)ell,  executed,  acknowledgred,  and  delivered  a 
mortgage  to  the  Frick  Company  upon  some 
personal  property,  and,  in  addition,  upon  a 
tract  of  land  containing  about  250  acres. 
The  Frick  Company  instituted  this  action  in 
the  Leslie  circuit  court  against  the  appA- 
lants,  Wilson  and  Martha  Chappell,  and 
sought  a  recovery  of  a  personal  judgment 
against  them  for  the  amount  of  the  notes 
and  an  enforcement  of  the  lien  created  by 
the  mortgage,  and  a  sale  of  the  personal 
property  and  land  to  satisfy  the  personal 
judgment.  The  appellants  died  an  answer, 
in  which  they  controverted  the  right  of  ap- 
pellee to  have  or  to  enforce  any  lien  upon 
'  the  land  by  reason  of  the  mortgage  to  satls- 
I  fy  the  debt  A  demurrer  was  filed  to  the 
answer,  which  was  sustained,  and  a  judg- 
ment rendered  according  to  the  prayer  of 
the  petition  of  the  plaintiffs,  to  which  the 
appellants  excited,  and  prayed  an  appeal  to 
I  this  court 

I  [1]  The  appellant  Martha  Chappell  was 
'  not  a  party  to  the  notes  sued  on  and  never 
subscribed  same,  and  was  in  no  way  person- 
'  ally  bound  upon  the  notes,  and  it  was  error 
I  in  the  trial  court  to  render  a  personal  judg- 
'ment  against  her  for  the  amounts  of  the 
notes. 

I  The  defense  presented  by  the  answer  to 
the  enforcement  of  the  lien  upon  the  land 
and  for  a  sale  of  it  to  satisfy  the  debts  was 
I  that  the  land  was  conveyed  to  the  appellants. 
Wilson  Chappell  and  Martha  Chappell,  by 
one  Reuben  Chappell,  and  that  the  power  of 
alienation,  by  the  terms  of  the  deed,  was 
withheld  from  the  appellants,  except  they 
should  convey  it  to  some  of  the  heirs  of  Reu- 
ben Chappell.  The  answer  set  out  the  fact 
that  Reuben  Chappell  was  still  alive,  and 
that  he  had  six  living  children,  and  that 
they  were  his  only  children  and  future  heirs 
at  law.  It  Is  contended  that  the  mortgage, 
so  far  as  it  attempted  to  create  a  Hen  upon 
the  land,  was  something  which  appellants 
were  without  power  to  create  and  was  void. 
[2]  The  deed  from  Reuben  Chappell  to  the 
appellants,  under  which  they  held  title  to 
the  lands  embraced  In  the  mortgage,  was  ex- 
ecuted on  the  7th  day  of  December,  1901. 
The  granting  clause  of  the  deed  recited  that 
in  consideration  of  $500  in  hand  paid,  the 
parties  of  the  first  part  "do  hereby  sell  and 
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convey  to  the  party  of  the  second  part"  the 
property  described  In  the  deed.  The  haben- 
dum clause  of  the  deed  was  to  the  effect 'that 
the  parties  of  the  second  part  were  "to  have 
and  to  hold  the  land,  together  with  all  the 
appurtenances  thereunto  belonging,  unto  the 
party  of  the  second  part,  their  heirs  and  as- 
signs forever,"  and  was  followed  by  the 
covenant  of  the  grantors  to  warrant  the  title 
to  the  land  conveyed  "unto  the  parties  of  the 
second  part,  their  heirs  and  assigns  forever." 
This  deed,  upon  its  delivery,  vested  the  ap- 
pellants with  a  fee-simple  title  to  the  prop- 
erty. Following  the  habendum  clause  of  the 
deed,  was  the  one  relied  upon  by  the  appel- 
lants, and  is  as  follows: 

"The  party  of  the  second  part  is  not  to  sell 
nor  convey  this  land  to  any  one,  except  the 
heirs  of  the  party  of  the  first  part." 

[S,  4]  If  the  latter  clause  is  valid,  the  ap- 
pellants had  no  power  to  convey  it  by  a  mort- 
gage or  to  create  a  lien  upon  it,  but,  the 
deed  first  having  vested  them  with  a  fee- 
simple  title,  if  the  clause  in  question  consti- 
tuted an  unreasonable  restraint  upon  the  ap- 
pellants' power  of  alienation  of  the  laud,  it 
was  void,  and  the  fee-simple  title,  with  full 
power  of  alienation,  vested  In  appellants 
from  delivery  of  the  deed.  The  Questlou 
presented  is  not  whether  or  not,  by  the 
terms  of  the  deed,  a  perpetuity  was  created, 
as  is  prohibited  by  section  2360,  Kentucky 
Statutes  1915,  but  is  the  restraint  placed 
upon  the  grantee's  power  of  alienation  in- 
consistent and  repugnant  to  the  terms  of 
their  deed  and  title  and  an  unreasonable  lim- 
itation upon  their  right  of  disposition  of  the 
property  vested  in  them  by  the  deed,  and 
therefore  void?  The  general  rule  prevailing 
in  most  jurisdictions  is  that,  where  the  fee- 
simple  title  to  real  estate  passed  under  a 
deed  or  will,  any  restraint  attempted  to  be 
imposed  by  the  deed  or  will  upon  the  right 
of  the  grantee  or  devisee  to  alien  It  is  to  be 
treated  as  void.  In  13  Cyc.  6C9,  the  rule  is 
thus  stated: 

"Where  an  estate  in  fee  simple  is  granted  to 
a  person  by  proper  and  sufficient  wordsj  a 
clause  in  the  deed  which  is  in  restraint  of  ahen- 
ation  Is  void  and  will  be  rejected." 

The  rule  prevailing  in  this  jurisdiction, 
however,  Is  that  a  reasonable  restraint  may 
be  Imposed,  and  tliat  such  a  provision  in  a 
deed  or  will  will  be  upheld.  Lawson  v. 
Llghtfoot,  84  S.  W.  730,  27  Ky.  Law  Rep. 
217;  Stewart  v.  Brady,  3  Bush,  623;  Wal- 
lace V.  Smith,  113  Ky.  263,  68  S.  W.  131,  24 
Ky.  Law  Hep.  139;  Stewart  v.  Barrow,  7 
Bush,  368;  Rice  v.  HaU,  42  S.  W.  99,  19  Ky. 
Law  Rep.  814 ;  Kean  v.  Kean,  18  S.  W.  1032, 
19  S.  W.  184,  13  Ky.  Law  Rep.  956;  Best  v. 
Conn,  10  Bush,  36 ;  Page  v.  Frazer,  14  Bush, 
205;  Ernst  v.  Shinkle,  95  Ky.  608,  26  S.  W. 
813;  Johnson  v.  Dumeyer,  66  S.  W.  1025,  23 
Ky.  Law  Rep.  2243;  Morton  v.  Morton,  120 
Ky.  257,  86  S.  W.  1188.  There  has  been  no 
-general  rule  laid  down,  however,  by  which  it 
iuay  be  determined  what  restraints  are  rea- 


sonable and  which  ones  are  unreasonable, 
and  each  particular  case  must  be  considered 
upon  the  particular  circumstances  of  It  In 
the  case  at  bar  the  grantees,  although  hold- 
ing under  a  fee-simple  title,  which  carries 
with  it,  as  one  of  the  essential  qualities  of 
such  an  estate,  an  unlimited  power  of  dis- 
position, are  attempted  to  be  restrained  by 
the  clause  of  the  deed  supra  from  making 
any  disposition  of  their  lands,  not  for  a  lim- 
ited time  and  a  limited  number  of  persons, 
but  for  so  long  as  they  may  live,  unless 
they  can  sell  it  to  one  of  Reuben  Chappell's 
heirs.  Reuben  Chappell  is  still  alive,  and 
has  six  children  now  living.  Whether  Ren- 
ben  Chappell  may  have  any  children  living 
at  the  time  of  his  death  cannot  be  known, 
or  whether  he  may  have  one  or  more  heirs 
cannot  be  known.  Whether  any  heirs  of 
Reuben  Chappell  may  ever  desire  to  buy  the 
land  or  whether  any  of  his  heirs  may  ever 
be  financially  able  to  buy  the  land  cannot 
be  known.  If  one  of  such  persons  should  be 
willing  to  purchase  It,  the  appellants,  if  they 
sold,  would  be  compelled  to  submit  to  re- 
ceiving such  a  price  and  upon  such  terms  as 
such  person  would  dictate.  The  heirs  of 
Reuben  Chappell  might  not.  In  all  probabili- 
ty, ever  be  able  financially  to  purchase  the 
land,  or,  if  so,  they  might  not  desire  to  buy, 
or,  if  they  desired  to  buy,  they  might  be 
willing  to  become  purchasers  only  at  a  price 
which  would  be  ruinous  to  appellants.  If 
compelled  to  make  a  sale.  It  is  very  appar- 
ent that  appellants  would  be  entirely  at  tbe 
mercy  of  a  half  dozen  or  less  number  of 
people,  if  the  clause  in  the  deed  limiting 
their  power  of  disposition  is  valid.  The  cir- 
cumstances would,  in  effect,  withliold  from 
appellants  the  power  of  alienation  of  the 
lands  for  their  entire  lives,  if  they  are  bound 
by  the  limiting  clause  of  the  deed.  Deeds 
which  have  imposed  upon  the  grantees  a 
restraint  of  the  power  of  alienation  to  cer- 
tain specified  persons  or  a  person  of  certain 
designated  class  have  been  held  valid  and 
the  restraint  a  reasonable  one,  but  In  tbe 
case  at  bar  the  restraint  la  upon  alienation 
to  the  entire  world,  except  a  half  dozen  or 
less  persona.  To  uphold  a  restraint  upon 
the  power  of  alienation  of  a  fee-simple  es- 
tate, except  to  a  certain  designated  person, 
would  put  it  into  the  power  of  a  grantor  to 
limit  the  grantee's  right  of  disposition  to  one 
who  will  never  be  able  or  willing  to  pur- 
chase, and  thus  take  the  absolute  power  of 
alienation  from  the  grantee  for  an  unrea- 
sonable length  of  time.  The  rule  making 
void  the  restraints  attempted  to  be  imposed 
upon  the  power  of  alienation  of  vested  fee- 
simple  elates  Is  founded  upon  reasons  of 
public  i)oUcy,  as  being  restraints  upon  the 
commercial  and  social  advancements  of  a 
community.  In  Chappel  v.  Chappel,  118  S. 
W.  218,  this  court,  having  under  considera- 
tion a  clause  in  a  deed  similar  to  the  one  la 
tbe  case  at  bar,  aaid: 
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"Neither  is  the  clause  in  the  deed  pfoviding 
that  John  Chappel  'is  not  to  sell  or  convey  the 
abore  land  to  any  one  except  the  heirs  of  Reu- 
ben Chappel'  •  •  •  binding  upon  him.  It  is 
entirely  inconsistent  with  the  deed,  and  an  un- 
reasonable limitation  ui>on  the  right  of  disposi- 
tion vested  in  him  by  the  deed  subject  to  the 
estate  retained  by  the  grantors." 

For  the  reasons  stated,  we  conclude  that 
the  clause  In  the  deed  under  which  appel- 
laats  hold  which  attempts  to  restrain  their 
power  of  alienation  of  the  land  Is  an  unrea- 
sonable restraint  and  limitation,  and  Is  void. 

The  judgment  appealed  from,  so  far  as  it 
Is  a  personal  judgment  against  Martha  Chap- 
pell  for  the  amounts  of  the  notes  sued  on,  is 
reversed.  The  judgment  otherwise  is  af- 
firmed. 


SMITH  T.  SOUTHERN  FOUNDRY  CO. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  14,  1915.) 

1.  COBFOBATIONS      ®S>1T0      —      CONSIB0CTION 

wrra  Reference  to  Law, 
The  charter  of  a  corporation  and  the  re- 
citals of  a  certificate  of  preferred  stock  must  be 
construed  in  connection  with  the  statutory  law 
opon  the  point  to  determine  whether  the  holder 
was  a  creditor  of  the  corporation  or  a  stock- 
holder. 

[Ed.  Note. — ^Tor  other  cases,  see  Corporations, 
Cent  Dig.  {§  624-632 ;  Dec.  Dig.  <S=»170.] 

2.  Corporations  <3=»178  —  Stockholdeeb  — 
Bklativk  Riqhts  ov  Cokkon  and  Pbefbb- 
bbo  st0ckboldbb& 

Except  as  to  preference  in  the  payment  of 
dividends  and  distribution  of  the  assets,  as  when 
provided  by  a  certificate  of  preferred  stock  and 
the  corporation's  charter,  and  authorized  by  stat- 
ote,  the  holders  of  common  and  preferred  stock 
have  the  same  rights  and  are  subject  to  the  same 
liabilities. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §f  658-662 ;    Dec.  Dig.  «=>17a] 

3.  CORPOBATIONB     «=»170— STOCK— PREFEBBKD 

Stock— UoiJ>BB  ab  Cbkditob. 
Where  a  corporation  was  organized,'  the 
charter  and  preferred  certificates  providing  that 
the  preferred  stock  should  constitute  a  prior  and 
preferred  lien  on  the  plant  and  stock  and  all 
property  of  the  corporation,  and  should  be  en- 
titled, at  the  end  of  each  fiscal  year,  to  a  divi- 
dend of  7  per  cent,  and  no  more,  and  that  at 
the  end  of  the  third  fiscal  year  10  per  cent,  of  the 
preferred  stock  should  be  redeemed  and  retired, 
and  10  per  cent  thereafter  at  the  end  of  each 
fear  antil.  the  entire  amount  should  have  been 
redeemed  and  retired,  a  holder  of  a  certificate  of 
«neh  preferred  stock  did  not  become,  by  virtue  of 
bit  ownership,  a  creditor  of  the  corporation, 
entitled  to  enforce  payment  to  him  at  all  events, 
■ince,  unless  the  tiolder  of  the  certificate  were  a 
■tockholder,  and  not  a  creditor,  the  provision  for 
T  per  cent  dividends  would  be  usurious,  and  bis 
contract  with  the  corporation  void,  while  it  is 
only  in  cases  where  the  corporation  is  solvent 
and  the  rights  of  creditors  will  not  be  injuriously 
affected  that  agreements  as  to  preferences  among 
itockholders,  as  between  the  holders  of  common 
and  preferred  stock,  can  be  enforced,  since  the 
entuv  capital  of  a  corporation,  without  regard 
to  arrangement  between  common  and  preferred 
stockholders,  is  at  all  times  subject  to  and  liable 
for  the  debts  of  the  corporation,  and  no  part  of 
the  capital  can  be  withdrawn  from  the  business 
ontil  discharge  of  the  debts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  !{  624-632 ;   Dec.  Dig.  <g=170.] 


4.  OoRPOBATioNs  9=>lS6—DiviDKNDa— Status 
AS  Debt. 

Where  the  directors  of  a  corporation  declare 

a  dividend,  or  where  the  company  has  earned 
profits,  and  yet  the  directors  wrongfully  refuse 
to  declare  a  dividend,  a  preferred  stockholder 
occupies  the  position  of  a  corporate  creditor  to 
the  extent  of  the  accumulated  profits  due  him. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SI  581-583.  593-^3 ;  Dec.  Dig.  «=> 
156.] 

6.  CoBPOBATiONS  9=>96  —  Construction  of 
PARTiBS—"lNTEBEeT"— "Dividend." 

Where  a  certificate  of  preferred  stock  in  a 
corporation  provided  that  it  bore  interest  at  the 
rate  of  7  per  cent  per  annum,  payable  annually 
in  the  way  of  dividends,  such  use  of  the  word 
"interest"  did  not  require  that  the  certificate  be 
construed  as  a  certificate  of  indebtedness,  rather 
than  a  certificate  of  stock,  since  a  further  provi- 
sion of  the  certificate,  that  "the  said  annual  divi- 
dends shall  be  paid  before  any  dividends  shall  be 
declared  or  paid  on  the  common  stock,"  showed 
that  the  words  "interest"  and  "dividends"  were 
used  interchangeably. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  436 ;   Dec.  Dig.  <S=»95. 

For  other  definitions,  see  Words  and  Phrases, 
ITirst  and  Second  Series,  Dividend ;    Interest.] 

6.  Corporations  ®=3l52  —  Dividends  —  Dis- 

CBETioN  of  Directors. 

Dividends  are  payable  from  the  profits  and 
surplus  funds  of  a  corporation  as  the  directors, 
in  the  exercise  of  a  sound  discretion,  declare, 
with  which  discretion  the  courts  will  not  inter- 
fere except  for  the  directors'  bad  faith  or  willfol 
abuse. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  564-567 ;  Dec.  Dig.  <S=»152.] 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  Robert  W.  Smith  against  the 
Southern  Foundry  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     AiBimed. 

Dean  &  Dean,  of  Owensboro,  for  appellant 
Miller,  Sandldge  &  Malln,  of  Owensboro,  tor 
appellee. 

NUNN,  J.  The  question  here  is  whether 
ownership  of  a  certificate  of  preferred  stock 
made  appellant  a  corporate  creditor  or  stock- 
holder. The  Southern  Foundry  Company  is 
a  Kentucky  corporation  organized  March  9, 
1001.  By  provision  of  Its  charter  its  capital 
stock  Is  fixed  at  $40,000,  consisting  of  SOO 
shares  of  $50  each.  These  shares  are  divid- 
ed Into  two  classes,  viz.,  common  and  pre- 
ferred. The  corporation  was  authorized  to 
Issue  $25,000  of  its  capital  as  common  stock, 
and  $15,000  of  It  as  preferred.  We  quote 
clause  6  of  the  charter: 

"(6)  The  preferred  stock  shall  constitute  a 
prior  and  preferred  lien  on  the  plant  and  stock 
and  all  property  of  the  corporation.  And  it  shall 
be  entitled  at  the  end  of  each  fiscal  year  to  a 
dividend  of  7  per  cent.,  and  no  more.  At  the  end 
of  the  third  fiscal  year  10  per  cent,  of  said  pre- 
ferred stock  shall  be  redeemed  and  retired,  and 
at  the  end  of  each  fiscal  year  thereafter  10  per 
cent,  of  said  preferred  stock  shall  be  redeemed 
and  retired  until  the  entire  amount  shall  have 
been  redeemed  and  retired.  However,  it  is  pro- 
vided that  at  the  end  of  second  fiscal  year  the 
hoard  of  directors  of  said  corporation  shall  have 
the  option  of  redeeming  and  retiring  all  or  any 
part  of  said  preferred  stock,  provided  that  said 
part  shall  be  equal  to  10  per  cent,  of  said  stock." 
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The  dbarter  fixes  $20,000  as  the  mazlmum 
indebtedness  of  the  corporation,  and  exempts 
the  private  property  of  the  stockholders  from 
the  payment  of  corporate  Indebtedness  other- 
wise than  as  provided  by  section  647  of  the 
statnte  as  It  then  existed;  that  ia,  no  more 
than  double  liability. 

Appellant  was  not  one  of  the  original  in- 
corporators. His  interest  in  the  corporation 
began  five  years  later,  the  1st  of  June  1906, 
when  the  corporation  issued  to  him  a  certifl- 
cate  for  "40  shares  of  |60  each  of  preferred 
capital  stock  of  the  Southern  Foundry  C!om- 
pany,  fully  x>ald  and  nonassessable."  The 
following  provision  ia  contained  in  the  cer- 
tificate: 

"The  stock  ia  preferred  stock  and  eonstitutes 
a  prior  and  preferred  lien  on  the  plant  and  stock 
and  all  the  property  of  the  corporation,  and 
bears  Interest  at  the  rate  of  7  per  cent,  per  an- 
num payable  annually  in  the  way  of  dividends, 
and  the  bolder  shall  be  entitled  to  receive  said 
interest  in  the  way  of  annual  dindends,  on  the 
9th  day  of  March  in  each  year,  and  the  payment 
of  said  annual  interest  or  dividend  and  the  pay- 
ment of  the  par  value  of  said  stock  (when  same 
shall  be  payable)  shall  have  preference  over  the 
common  stock  issued  by  said  corporation,  as 
provided  in  the  articles  of  incorporation  of  the 
company.  The  said  annual  dividends  shall  be 
paid  before  any  dividends  shall  be  declared  or 
paid  on  the  common  stock  of  said  company.  And 
at  the  end  of  the  third  year  after  organization 
10  per  cent,  of  said  preferred  stock  shall  be  re- 
deemed and  retired,  and  each  year  thereafter 
10  per  cent,  of  said  stock  shall  be  redeemed  and 
retired.  After  two  years  from  the  date  of  its 
organization  said  corporation  shall  have  the 
right  and  option  to  redeem  and  retire  any  part 
or  all  of  said  preferred  stock,  provided  said  part 
shall  be  equal  to  10  per  cent,  of  said  stock.  This 
stock  shall  not  be  entitled  to  participate  in  the 
profits  or  earnings  of  the  said  company,  or  to 
receive  any  dividend  on  said  stock  in  excess  of 
the  annual  7  per  cent,  dividend  as  aforesaid." 

Appellant  brought  this  suit  in  equity  on 
the  certificate  referred  to^  claiming  that 
thereby  the  corporation  promised  and  agreed 
to  pay  to  him  the  sum  of  $2,000,  with  7  per 
cent,  interest  thereon  annually  frcHn  its  date 
until  paid,  and  also  "promised  to  pay  him 
one-tenth  of  said  principal  sum  at  the  end  of 
the  third  year  after  the  organization  of  said 
corporation,  and  one-tenth  at  the  end  of  each 
year  thereafter  until  all  of  said  principal  sum 
was  paid."  This  allegation  was  made  in  the 
face  of  the  fact  that  the  certificate  was  not 
issued  to  him  until  five  years  after  the  cor- 
poration was  organized.  Except  the  inter- 
est up  to  March  9,  1908,  he  alleged  that  no 
part  of  the  principal  or  interest  was  ever 
paid.  He  alleged  further  that  by  the  cer- 
tificate the  corporation  gave  to  him  a  prior 
lien  on  the  plant  and  all  its  other  property. 
After  describing  the  corporate  property,  he 
alleged  that  on  January  15,  1909,  the  corpoia- 
tion  executed  a  mortgage  thereon  to  H.  B. 
EJagles,  as  trustee,  to  secure  a  bonded  indebt- 
edness aggregating  $50,000.  Averring  that 
he  does  not  know  to  what  extent  the  l>onds 
have  been  negotiated  or  sold,  if  at  all,  nor  to 
whom,  he  astws  that  the  corporation  be  requir- 
ed to  answer  and  make  auch  disclosuree, 


whereupon  he  will  amend  and  make  the  hold- 
ers parties  in  order  that  they  may  set  up 
their  claims.  He  prays  Judgment  against  the 
corporation  for  $2,000,  and  accrued  interest 
at  7  per  cent,  and  that  he  be  adjudged  a 
prior  lien  on  all  the  corporate  property,  and 
that  the  lien  be  enforced.  The  court  sus- 
tained demurrer  to  this  petition,  and,  appel- 
lant refusing  to  plead  further,  it  was  dismiss- 
ed. The  appeal  ia  prosecuted  from  that 
Judgment 

Waiving  the  question  as  to  whether  his 
debt,  if  such  it  may  be  called,  was  due  at 
the  time  the  action  was  instituted,  we  take 
up  the  real  question  in  the  case,  and  the  one 
passed  upon  below,  and  that  is  whether  the 
appellant,  by  virtue  of  the  certificate,  be- 
came a  stockholder  or  a  creditor  of  the  cor- 
poration. His  petition  is  framed  upon  the 
idea  tliat  he  was  not  a  stockholder,  and  that 
the  writing  upon  which  the  action  was  found- 
ed, although  styled  a  "stock  certificate,"  was, 
in  fact,  a  certificate  of  Indebtedness  to  him 
on  the  part  of  the  corporation.  The  question 
is  one  of  interpretation,  and  in  this  case  de- 
pends upon  the  certificate,  charter,  and  stat- 
utes of  the  state.  Section  604,  Ky.  St,  au- 
thorizes a  cori>oration  to  classify  its  capital 
stock  into  common  and  preferred  shares,  and 
it  may  give  to  each  of  ttie  several  classes 
buch  priority  of  right  in  the  payment  of  the 
dividends  and  in  redemption  of  the  shares  as 
may  be  prescribed  in  the  rules  and  regula- 
tions adopted  by  the  shareholders;  and  on 
the  voluntary  or  other  dissolution  of  the  com- 
pany the  holders  of  preferred  stock  are  enti- 
tled to  have  their  shares  redeemed  at  par 
before  any  distribution  of  the  assets  is  made 
among  the  holders  of  common  stock.  This 
section  was  not  intended  to,  and  must  not  be 
construed  to,  give  a  stockholder  of  either 
class  a  preference  over  creditors  as  to  the 
corporate  assets.  The  charter  itself  recognis- 
ed the  holders  of  preferred  shares  as  stock- 
holders in  the  corporation,  for  such  shares 
are  included  within  the  total  capitalization 
of  the  company.  To  construe  the  charter 
otherwise  would  mean  to  limit  the  authoriz- 
ed indebtedness  of  the  corporation  to  $5,000; 
for,  if  the  $15,000  preferred  stock  be  held 
to  be  corporate  indebtedness,  it  would  prac- 
tically nullify  the  provision  for  $20,000  in- 
dcbtedneRS  elsewhere  authorized  by  the  char- 
ter. Such  an  interpretation  of  the  charter 
would  be  unreasonable  and  one  which  would 
not  be  given  by  any  person  considering  an 
extension  of  credit  to  the  company.  The 
authorized  $20,000  indebtedness  was  certain- 
ly not  intended  to  embrace  any  of  tlie  capital- 
ization. 

lU  Priority  as  to  dividends,  liens,  and  re- 
demptions relate  to  stockholders,  end  they 
are  rights  which  the  preferred  stockholder 
has  over  the  common.  The  charter  and  cer^ 
tlflcate  must  be  construed  in  connection 
with  the  statute,  and  in  this  state  there  is 
no  statute  giving  to  the  holders  at  pre- 
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ferrred  stock  a  lien  -apon  the  property  of  the 
company  to  the  prejudice  of  creditors.  By 
the  charter  the  preferred  stock  Is  a  part  of 
the  ^tO.OOO  capitalization,  and  by  the  certifi- 
cate In  question  it  Is  stipulated  to  be  a  part 
of  the  capitalization.  The  organization  tax 
was  paid  thereon.  Unless  that  was  the  pur- 
pose of  the  certificate,  and  unless  the  holder 
thereof  be  considered  a  stockholder,  and 
not  a  creditor,  then  the  provision  for  7  per 
cent  dlTidends  would  be  usurious — ^in  conflict 
with  the  statutes. 

[2]  Except  as  to  preference  in  the  payment 
of  dividends  and  distribution  of  the  assets, 
as  provided'  by  the  certificate  and  charter, 
and  when  authorized  by  statute,  the  holders 
of  common  and  preferred  stock  have  the  same 
rights  and  are  subject  to  the  same  liabili- 
ties. 

"As  against  creditors  a  preferred  stockholder 
has  00  greater  rights  than  a  common  stockholder, 
aod  the  corporation  cannot  give  them  greater 
rights  in  the  assets  of  the  corporation  as  against 
the  creditors,  unless  by  virtue  of  an  express 
statutory  provision."  2  Clarke  &  Marshall  on 
Private  CJorporations,  S  413. 

This  text  was  approved  In  the  case  of 
Fryer  v.  Wiedemann,  148  Ky.  379,  146  S.  W. 
732,  39  L.  R.  A.  (N.  S.)  1011,  and,  reasoning 
therefrom,  the  court  concluded  that: 

"As  preferred  stock  is  a  part  of  the  capital 
stock  of  a  corporation,  holders  of  such  stock  are 
not  preferred  to  the  creditors  of  the  corpora- 
tion in  the  distribution  of  its  assets.  Conse- 
qoeotly,  the  preferred  stockholders  cannot  be 
reimbursed  before  the  corporate  debts  are  paid." 

[3]  The  Fryer  Case,  supra,  followed  the 
mle  laid  down  in  Rider  v.  John  G.  Delker 
&  Sods  Co.,  145  Ky.  634.  140  S.  W.  1011,  39 
L.  B.  A.  (N.  S.)  1007,  where  a  holder  of  pre- 
ferred stock  sued  a  corporation,  as  in  this 
case,  and  insisted  that  he  be  treated  as  a 
creditor,  rather  than  a  stockholder.  The 
oonrt  said: 

"Th.e  capital  of  a  corporation  is  the  sum  total  of 
its  stock,  whether  common  or  preferred.  Certifi- 
cates of  stock  are  mere  evidences  that  the  holders 
thereof  have  invested  the  sums  called  for  in  the 
certificates  in  the  enterprise.  They  run  the  risk 
of  losing  their  stock  if  the  business  is  not  a  suc- 
cess. As  between  themselves  and  third  persons 
who  deal  with  the  corporation  and  give  it  credit, 
their  stock  ia  equally  liable.  It  is  only  in  cases 
where  the  corporation  is  solvent  and  the  rights 
of  creditors  will  not  be  injuriously  affected  there- 
by that  agreements  as  to  preferences  among 
themselves  may  be  enforced.  The  entire  capital, 
without  regard  to  any  arrangement  which  may 
exist  between  common  and  preferred  stockhold- 
ers, is  at  ail  times  subject  to  and  liable  for  the 
debts  of  the  corporation,  and  no  part  of  the  cap- 
ital can  be  withdrawn  from  the  business  until 
the  debts  of  the  corporation  are  satisfied." 

(4]  Bat  appellant  says  that  this  rule  does 
not  ai>ply  because  there  is  nothing  in  the 
case  to  show  that  the  corporation  is  insol- 
vent, and  tberefoie,  he  argues,  we  cannot 
infer  that  the  rights  of  any  creditor  will  be 
piejndlced.  This  argument  is  tnconslstent 
becanse  it  is  based  upon  the  theory  that  ap- 
pdlaat  is  a  stockholder  and  entitled  to  have 
Us  stock  contract  enforced  with  the  corpora- 


tion. As  we  have  already  noted,  the  petition 
shows  that  some  of  the  dividend  payments 
are  past  doe.  He  might  be  treated  as  a 
corporate  creditor  to  that  extent,  if  it  had 
appeared  that  the  directors  had  declared  a 
dividend  or  that  profits  had  been  earned 
and  the  directors  had  wrongfully  refused  to 
declare  a  dividend. 

(61  The  use  of  the  word  "interest"  in  the 
certificate  does  not  require  that  it  be  con- 
strued as  a  certificate  of  Indebtedness  rather 
than  stock.    The  provision  is  that: 

"It  bears  interest  at  the  rate  of  7  per  cent, 
per  annum,  payable  annually  in  the  way  of  divi- 
dends, and  the  holder  shall  be  entitled  to  receive 
said  interest  in  the  way  of  annual  dividends," 
etc. 

That  is,  the  interest  is  payable  in  the  way 
or  manner  'of  dividend  payments;  in  other 
words,  the  payments  are  due  and  payable  at 
such  times  and  in  the  way  dividends  are 
paid — out  of  the  net  profits,  7  per  cent.,  and 
no  more.  That  the  words  interest  and  div- 
idends are  used  interchangeably  is  shown 
by  the  following  quotation  from  the  certifi- 
cate: 

"The  said  annual  dividends  shall  be  paid  be- 
fore any  dividends  shall  be  declared  or  paid  on 
the  common  stock  of  said  company." 

[I]  Dividends  are  payable  out  of  the  prof- 
Its  and  surplus  funds  of  the  corporation  as 
the  directors  may,  in  the  exercise  of  a  sound 
discretion,  declare.  Unless  the  directors  are 
guilty  of  bad  faith  or  a  willful  abuse  of  dis- 
cretion, the  courts  will  not  interfere.  There 
being  no  allegation  of  profits  or  of  bad  faith 
or  abuse  of  discretion  on  the  part  of  the 
directors,  the  presumption  follows  that  there 
are  no  profits  out  of  which  to  pay  dividends. 

We  are  of  opinion  that  the  petition  and 
exhibits  show  that  appellant  is  a  stockhold- 
er and  not  a  creditor.  It  follows,  therefore, 
that  he  is  not  entitled  to  a  judgment  against 
the  corporation  for  any  InTestment  he  made 
in  the  corporate  stock. 

The  judgment  of  the  lower  court,  sustain- 
ing demurrer  to  the  petition,  is  therefore 
affirmed. 


BAMET  et  aL  t.  IRONTON  LUMBER  CO. 
et  aL 


(Court  of  Appeals  of  Kentucky. 
1915.) 


Oct.  20, 


1.   LOOB  AND  LOOOINO  €=>3 — ACTION  FOB  AD- 
VANCES—SUFFICIENCT    OF    Evidence. 

In  an  action  to  recover  the  balance  of  mon- 
ey advanced  on  a  timber  contract,  in  which  de- 
fendants admitted  an  indebtedness  and  alleged 
its  overpayment  by  an  onler  on  the  cross-de- 
fendants, and  in  wuich  plaintiff  by  an  amended 
petition  sought  to  recover  against  the  cross-de- 
fendants, and  in  which  the  measurement  of  logs 
sold  by  defendants  to  the  cross-defendants  was 
the  issuable  fact,  evidence  held  sufficient  to  sus- 
tain a  judgment  for  defendants  against  the 
cross-defendants. 

[£}d.   Note. — For  other  cases,   see   Logs   and 
Logging,  Cent.  Dig.  if  6-12 ;  Dec  Dig.  «=>3.] 
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2.  Afpkai.  and  Bbbob  ^=3877— Riobt  to  Al- 
lege Ebbok— Instructions— Estoppel. 
In  such  action  the  cross-defendants  were 
estopped  to  complain  of  instructions  with  refer- 
ence to  a  branch  of  the  case  affecting  onl^  the 
plaintiff  and  the  defendants  and  authorizing  a 
verdict  for  cross-defendants  against  plaintiff, 
since  neither  bad  any  bearing  on  the  verdict 
upon  which  the  judgment  for  defendants  against 
cross-defendants  was  entered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3660-357i;  Dec.  Dig,  <S=» 
877.] 

8.  Loos  AND  LoooiNO  «s>3  —  AcnoK  roB 
Advances— Instructions  and  Issues. 

In  such  action  and  cross-actions  an  In- 
struction that  the  jury  would  find  for  the  de- 
fendants against  the  cross-defendants  the  value 
of  all  timber  delivered  by  defendants  to  the 
cross-defendants  under  a  contract  with  them, 
after  deducting  the  amount  paid  by  the  cross- 
defendants  when  the  contract  was  made  and  a 
certain  other  payment,  and  find  for  defendants 
the  amount  admitted  by  cross-defendants  to  be 
due,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  if  6-12;    Dec  Dig.  i»a»8.] 

4.  Appeal  and  Ebbob  «=>216— Review— In- 

stbuctions. 

The  contention  on  appeal  that  an  addition- 
al instruction  should  have  been  given  in  the 
terms  indicated  by  appellants'  brief  would  not 
be  considered,  where  no  such  instruction  was  of- 
fered or  asked  by  appellants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  *=»216;  Trial,  Cent.  Dig.  § 
627.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  the  Ironton  Lumber  Company 
against  W.  M.  Greer,  Franklin  Greer,  and 
M.  M.  Burke,  with  cross-compIaint  by  de- 
fendants against  J.  B.  Ramey  and  others, 
composing  the  partnership  of  the  Breaks 
Lumber  Company,  and  amended  petition 
making  Bamey  and  others  defendants.  Ver- 
dict jfor  plaintiff  against  defendants,  for 
cross-defendants  against  plaintiff,  and  for 
defendants  Greer  against  cross-defendants, 
and  the  cross-defendants  appeaL    Affirmed. 

J.  S.  Cline,  of  PlkevlUe,  for  appellants. 
J.  F.  Butler,  Roscoe  Vanover,  EX  J.  Picklesi- 
mer,  and  J.  J.  Moore,  all  of  PlkevlUe,  for  ap- 
pellees. 

SEa'TLE,  J.  The  appellee  Ironton  Lumber 
Company  sued  In  the  court  below  to  recover 
of  the  appellees  W.  M.  Greer,  Franklin  Greer, 
and  M.  Burke  $1,530.70,  alleged  balance  due 
it  for  money  advanced  them  on  a  timber  con- 
tract The  answer  of  Greer  and  Burke, 
which  was  made  a  cross-petition  against  the 
appellants,  J.  B.  Ramey,  Grant  Thomberry, 
and  L.  R,  Thornberry,  composing  the  partner- 
ship known  as  the  Breaks  Lumber  Company, 
admitted  an  indebtedness  to  the  Ironton  Lum- 
ber Company  of  $1,254.78,  and  alleged  its 
overpayment  by  an  order  for  $1,379.72  they 
gave  it  upon  the  Breaks  Lumber  Company; 
It  being  alleged  that  the  latter  company  was 
then  owing  them  In  excess  of  that  amount. 
Judgment  was  asked  In  the  cross-petition  of 
the  Greers  and  Burke  against  the  members 
of  the  partnership  of  the.  Breaks   Lumber 


Company  for  the  difference  between  $1,379.- 
72,  for  which  the  order  bad  been  given  the 
Ironton  Lumber  Company  on  them,  and  $!,• 
254.78,  the  amount  they  (Greers  and  Burke) 
admitted  owing  the  Ironton  Lumber  Com- 
pany. The  Ironton  Lumber  Company  tiled 
an  amended  petition  making  J.  B.  Ramey, 
Grant  Thomberry,  and  L.  R.  Thomberry, 
partners  composing  the  Breaks  Lumber  Oom- 
pany,  defendants  to  the  action,  setting  up  the 
order  on  them  received  from  Greers  and 
Burke,  their  acceptance  of  same,  and  asking 
Judgment  against  them  for  the  amount  there- 
of, to  wit,  $1,379.72.  The  acceptance  of  the 
orjer  in  question  was  in  the  following  lan- 
guage: 

"We  hereby  accept  the  above  order  to  the 
amount  that  we  wul  owe  Greer  under  timber 
contract" 

The  acceptance  was  signed  by  Ramey  and 
the  two  Thomberrys.  It  was  further  alleged 
In  the  amended  petition  of  the  Ironton  Lam- 
her  Company  that  after  their  acceptance  of 
the  order  appellants  became  Indebted  to  Greer 
under  the  timber  contract  to  the  full  amount 
of  the  order  accepted  by  them. 

After  being  served  with  sumitfons  apon  the 
amended  petition  of  the  Ironton  Lumber 
Company  and  the  cross-petition  of  Greers 
and  Burke,  the  appellants  filed,  as  applicable 
to  both,  a  pleading  styled  an  answer,  coun- 
terclaim, and  cross-petition,  much  of  which 
was  properly  stricken  out  by  the  drcnlt 
court  Included,  however.  In  the  parts  not 
stricken  out  were  allegations  to  the  effect 
that  they  had,  by  a  written  contract  made 
In  March,  1911,  with  W.  M.  Greer,  bought  of 
him  what  he  falsely  represented  tb  be  300 
logs  In  Shelby  creek,  Pike  county,  for  wlilch 
they  agreed  to  pay  him  certain  prices  set 
forth  In  the  contract,  $2,000  of  which  was 
paid  when  the  contract  was  made,  the  re- 
mainder to  be  paid  when  the  logs  were  rafted 
and  measured.  The  writing  evidencing  the 
contract  was  filed  with  and  made  a  part  of 
the  answer,  counterclaim,  and  cross-petition. 
It  was  also  alleged  in  the  answer,  counter- 
claim, and  cross-petition  that  there  were.  In 
fact,  only  about  200  logs  in  the  lot  purchased 
by  them  of  Greer,  that  when  delivered  and 
measured  the  price  of  the  200  logs  amounted 
to  only  $2,297,  $2,000  of  which  had  previous- 
ly been  paid,  and  that  ont  of  the  $297  re- 
maining they  paid  one  Sol  Tackltt  the  sum 
of  $168  for  assisting  them  in,  and  other  ex- 
penses growing  out  of,  the  running  of  the 
logs  to  the  mouth  of  Shelby  creek,  which 
left  them  owing  Greer  only  $09.80.  They 
denied,  however,  that  the  $99.80  should  be 
paid  to  the  Ironton  Lumber  Company  on  the 
order  given  on  them  by  Greer,  and  alleged 
that  the  Ironton  Lumber  Company  was  In- 
debted to  them  in  the  sum  of  $119  for  some 
of  their  timber  which  that  company  had 
wrongfully  converted  to  its  use,  for  which 
sum  they  prayed  judgment  against  that  com- 
pany. 
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Following  the  filing  of  the  above  pleading, 
Greers  and  Bnrke  filed  an  amended  answer, 
reply,  and  cross-petition  containing  a  trav- 
erse of  the  averments  of  the  answer,  coun- 
terclaim, and  cross-petition  of  appellants, 
and  alleging  that  W.  M.  and  Franklin  Oreer 
delivered  to  the  latter  In  Sandy  river  at 
the  month  of  Shelby  creek,  under  their  con- 
tract with  them,  337  logs,  the  contract  price 
of  which  amounted  to  $4,004.  and,  after  de-' 
ducting  therefrom  the  |2,000  which  they 
were  paid  by  appellants  when  the  contract 
with  respect  to  the  logs  was  made,  and  the 
$168  which  the  latter  paid  to  Tackltt,  there 
was  left  due  them  from  appellants  $1,836,  for 
the  difference  between  which  and  the  order 
of  $1,379.70  they  had  given  the  Ironton  Lum- 
ber Company  they  asked  Judgment  against 
appellants.  The  Ironton  Lumber  Company, 
by  reply  to  the  pleading  last  mentioned, 
waived  all  of  its  claim  against  Greer  and 
Burke,  except  $14254.78. 

After  the  filing  of  the  voluminous  pleadings 
referred  to  the  case  went  to  trial,  and  the 
Jury  returned  a  verdict  In  favtor  of  the  Iron- 
ton  Lumber  Company  against  Greer  and 
Bnrke  for  $1,254.78,  of  which  the  latter  do 
not  complain.  They  also  returned  a  verdict 
in  favor  of  appellants  against  the  Ironton 
Lumber  Company  for  the  sum  of  $119,  of 
wbidi  the  latter  company  makes  no  com- 
plaint; and,  finally,  a  verdict  in  favor  of 
W.  M.  and  Franklin  Greer  against  appel- 
lants, J.  B.  Ramey  and  Grant  and  L.  R. 
Thomberry,  for  $1,200.  Judgment  was  enter- 
ed in  conformity  to  the  above  findings,  and 
the  court,  on  its  own  m'otlon,  credited  the 
Judgment  of  the  Ironton  Lumber  Company 
of  $1,254.78  against  Greer  and  Burke  with 
the  $130  for  which  W.  M.  and  Franlclin 
Greer  were  given  a  verdict  by  the  Jury 
against  appellants.  Appellants  complain  of 
the  verdict  of  $1,200  returned  against  them 
In  favor  of  the  Greers,  and  by  this  appeal 
seek  the  reversal  of  the  Judgment  entered 
thereon.  The  grounds  urged  by  appellants 
for  the  reversal  of  the  Judgment  are: 
(1)  That  the  trial  court  erred  in  refusing 
their  request  for  a  peremptory  Instruction 
directing  a  verdict  in  their  behalf  as  against 
the  Greers;  (2)  that  the  verdict  is  flagrantly 
against  the  evidence;  (3)  eritor  of  the  trial 
court  in  instructing  the  Jury. 

[1]  The  first  and  second  grounds  will  be 
considered  together.  In  our  view  of  the  evi- 
dence neither  of  them  can  be  sustained.  The 
written  contract  between  W.  M.  Greer 
and  appellants,  properly  interpreted,  simply 
means  that  appellants  purchased  of  Greer, 
at  the  prices  therein  stipulated, '  what  they 
and  Greer  estimated  to  be  300  logs  then  In 
•Sb'ilby  creek;  that  $2,000  of  the  purchase 
money  was  Uien  paid  Greer  by  the  appel- 
lants; that  these  logs  were  to  be  delivered 
by  Greer  at  the  boom  or  the  mouth  of  Shel- 
by creek,  and,  when  delivered,  were  to  be 
rafted  tqr  appellants,  and  by  them  then 
measured  to  ascertain  the  purchase  price  of 
179  S.W.— 14 


the  whole,  which,  after  deducting  the  $2,000 
previously  received  by  Greer,  they  were 
to  immediately  pay. 

Such  being  the  meaning  of  the  contract, 
the  question  that  next  arises  Is :  Did  Greer 
deliver  in  the  river  a  sufficient  number  of 
logs  to  amount  at  the  contract  prices  to  a 
sum  that  would  equal  the  $2,000  paid  him 
at  the  making  of  the  contract,  plus  $168 
which  appellants  admittedly  paid  Tackltt, 
plus  $1,200,  the  amount  of  the  verdict  and 
Judgment  recovered  by  the  Greer^  If  this 
proposition  has  been  established  by  the  evi- 
dence, the  right  of  the  Greers  to  recover  of 
appellants  the  $1,200  awarded  them  by  the 
verdict  of  the  Jifry  and  Judgment  of  the 
court  cannot  be  doubted. 

It  Is  not  to  be  overlooked  that  the  logs 
which  were  sold  under  the  contract  were  in 
Shelby  creek  at  the  time  of  the  sale,  and 
that  appellants,  or  some  of  them,  then  saw 
the  logs  and  Joined  with  Greer  In  making 
the  estimate  as  to  the  number.  If  there 
were  then  less  than  30<V  of  the  logs,  they 
Vould  hardly  have  agreed  with  Greer  that 
such  was  their  number.  It  was  also  their 
estimate,  as  well  as  his,  that  the  $2,000  they 
then  willingly  paid  him  did  not  exceed  half 
the  estimated  value  of  the  logs  then  in  the 
creek.  Otherwise  it  is  not  reasonable  to  sup- 
pose that  they  would  then  have  paid  him  $2,- 
000  as  the  estimated  half  of  the  value  of  the 
logs.  There  is  no  contrariety  of  evidence 
as  tto  the  fact  that  at  the  time  of  the  Insti- 
tution of  this  action  all  the  logs  which 
Greer  had  In  Shelby  creek  he  had  delivered 
at  the  boom  or  in  the  river,  and  that  they 
had  been  measured  after  their  delivery  both 
by  W.  M.  Greer  and  his  brother,  Franklin, 
and  also  measured  by  the  appellants  when 
rafted  by  them. 

According  to  the  evidence  of  the  Greers 
there  were  337  logs  delivered.  W.  M.  Greer 
testified,  In  which  he  was  corroborated  by  his 
brother,  Franklin  Greer,  that  he  and  his 
brother  measured  all  of  these  logs,  and  that 
by  actual  measurement  there  were  13,360 
cubes,  which,  at  the  contract  price,  amount- 
ed to  $4,004,  and  that,  after  giving  appellants 
credit  by  the  $2,000  paid  before  the  delivery 
and  the  $168  paid  Tackltt,  there  was  still 
left  a  balance  In  his  (Greer's)  favor  of  $1,836. 
The  measurements  thus  made  were  also  cor- 
roborated by  the  original  tally  sheets  con- 
taining the  entries  which  were  made  by  W. 
M.  Greer  and  Franklin  Greer.  The  measure- 
ment of  the  logs  made  by  appellants  at  a 
different  time  was  not  shown  by  the  Intro- 
duction of  original  tally  sheets,  but  only  by 
the  ledger,  purporting  fo  have  been  copied 
from  the  original  entries,  without  showing 
the  details  contained  tn  the  Greer  tally 
sheets. 

The  evidence  Introduced  for  appellants 
tended  to  prove  that  there  were  between  200 
and  240  logs.  In  addition  to  the  mea.<:ure- 
ment  shown  by  their  ledger,  the  appellants 
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Barney  and  Grant  Thornberry  testified  that 
all  the  Togs  purchased  of  Greer  were  sold 
and  delivered  by  them  to  the  appellee  Iron- 
ton  Lumber  Company,  which  gave  that  com- 
I>any  an  opportunity  of  ascertaining  whether 
they  had  underestimated  the  Greer  logs  in 
the  measurement  made  by  them.  Other  evi- 
dence in  the  record,  however,  contradicted 
their  testimony  in  this  particular,  as  it 
shows  that  the  Ironton  Lumber  Company 
did  not  get  all  the  logs  appellants  received 
of  W.  M.  Greer.  One  of  the  witnesses  so 
testifying,  M.  B.  Colllnsworth,  said  he 
bought  from  appellants  a  very  fine  raft  of 
iwplar  logs  for  the  Dawldns  Lumber  Cbm- 
pany  which  had  been  obtained  by  them  from 
Greer;  this,  as  he  further  said,  being  shown 
by  the  red  painted  marks  on  them  peculiar 
to  the  Greer  logs,  as  well  as  by  the  state- 
ments of  the  appellants  Ramey  and  Grant 
Thornberry  that  the  logs  were  a  part  of  the 
Greer  timber. 

We  do  not  understand  it  to  have  been  se- 
riously denied  by  tippellants  or  any  of  their 
witnesses  that  all  the  Greer  logs  that  were 
in  Shelby  creek  went  into  the  river.  Indeed, 
both  J.  B.  Ramey  and  Grant  Thornberry 
seemed  to  admit  that  they  did.  Therefore 
the  only  conflict  In  the  evidence  was  as  to 
the  quantity  of  material  contained  in  them 
and  the  respective  measurements  made  of 
them  by  the  parties  to  the  contract.  Without 
further  discussing  the  evidence  or  indicating, 
as  we  might  do,  particular  statements  of  cer- 
tain witnesses,  we  think  it  sufficient  to  say 
that,  in  our  opinion,  the  weight  of  it  conduces 
to  establish  the  claim  of  the  appellees  that 
tho-e  were  337  logs  delivered  appellants  by 
W.  M.  Greer,  sufllcient  in  quantity  to  amount 
in  value  to  approximately  $4,000,  which,  if 
true,  entitled  the  Greers  to  the  verdict  and 
Judgment  of  $1,200  recovered  by  them  against 
appellants.  At  any  rate,  the  entire  evidence 
went  to  and  was  considered  by  the  jury, 
whose  province  it  was  to  weigh  and  deter- 
mine its  weight  and  effect 

It  follows  from  what  has  been  said  that 
the  record  furnishes  no  support  either  for 
appellants'  complaint  of  the  refusal  by  the 
trial  court  of  the  peremptory  instruction 
asked  by  them  or  their  further  contention 
that  the  verdict  is  flagrantly  against  the  evi- 
dence. 

(2 1  Equally  groundless  is  the  appellants' 
complaint  of  the  Instructions.  Indeed,  they 
are  estopped  to  complain  of  Instructions  A 
and  C  as  neither  has  any  bearing  on  the 
verdict  upon  which  the  Judgment  appealed 
from  was  entered.  Instruction  A  Is  with 
reference  to  a  branch  of  the  case  affecting 
only  the  Ironton  Lumber  Company  and  the 
Greers,  with  which  appellants  were  not  con- 
cerned; and  instruction  O  authorized  the 
verdict  for  $119  which  the  Jury  returned  for 
appellants  against  the  Ironton  Lumber  Com- 
pany, and  from  the  judgment  entered  on 
which  the  latter  did  not  and  could  not  appeal. 


[9]  Appellants  do,  however,  object  to  in- 
struction B,  which  is  as  follows: 

"The  jury  will  find  for  the  defendants  W.  M, 
Greer  and  Franklin  Greer  against  the  defend- 
ants Grant  Thornberry,  L.  R.  Tiiomberry,  and 
J.  B.  Ramey  the  value  of  all  timber  deUvered 
by  said  Greers  to  said  Thomberrys  and  Ramey 
at  the  mouth  of  Shelby  creek  under  the  contract 
in  evidence  between  the  said  parties,  after  de- 
ductiuR  the  $2,000  paid  at  the  time  the  contract 
was  entered  into,  and  after  deducting  the  $168 
paid  Sol  Tacidtt,  if  they  shall  find  anything  is 
due ;  but  at  all  events  they  will  find  for  de- 
fendants Greer  and  Greer  the  sum  of  f99.90 
admitted  by  Thomberrys  and  Ramey  to  I>e  due 
said  Greer  and  Greer." 

This  instruction  in  simple  language  Bnl>- 
mltted  to  the  decision  of  the  jury  the  only 
issue  to  be  determined  in  the  case.  Instead 
of  being  open  to  criticism,  it  is  to  be  com- 
mended for  its  clearness  and  brevity.  In- 
deed, this  is  so  manifest  that  further  discus- 
sion of  it  is  deemed  unnecessary. 

[4]  Appellants  contend  that  an  additional 
instruction  should  have  l>een  given  in  the 
terms  indicated  by  their  brief.  This  conten- 
tion will  not  be  considered,  in  view  of  the 
fact  that  such  an  instruction,  nor  any  other, 
was  offered  or  asked  by  appellants. 

Judgment  affirmed. 


GORDON  V.  CHESAPEAKBl  ft  O.  RT.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  21, 1915.) 

1.  Masteb  and  Sbrvant  «=>107— Oeobkb  of 

Casb— INJUBT  TO  Servant— LiAniLiTT. 
Where  plaintiff,  an  employe  of  defendant 
railway  company,  was  injured  by  the  explosion 
of  a  signal  torpedo  placed  on  the  track,  when  it 
was  run  over  by  a  hand  car,  defendant  is  not 
liable  for  failing  to  exercise  the  greatest  de- 
gree of  care  in  handling  explosives,  since  tlie 
rule  requiring  such  care  does  not  apply  to  sig- 
nal torpedoes,  placed  on  the  track  for  signaling 
purposes. 

[Kd.  Note. — Tor  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  1U9-202,  212,  254,  255 ; 
Dec.  Dig.  iS=»107.J 

2.  Master  and  Sbbvant  9s>112— Injury  to 
Sekva  NT— Cabb  —  Place  or  Wobk  —  Raxl- 
WAT  Track. 

Where  plaintiff,  an  employ^  of  defendant 
railway  company,  was  injured  by  the  explo- 
sion uf  a  signal  torpedo,  placed  on  the  truck, 
when  run  over  by  a  hand  car,  defendant  is 
not  liable  for  failure  td  exercise  ordinary  care 
in  providing  a  reasonably  safe  place  to  work, 
for  there  was  no  negligence  In  placing  the  signal 
torpedo  on  the  track. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Sorvant,  Cent  Dig.  §§  212,  213,  21S-223;  Dec 
Dig.  <S=>112.J 

3.  Master  and  Sbbvant  «=>ino  —  Fellow 
Sbbvant— Foreman— Negligence. 

Where  plaintiff,  an  employe  of  defendant 
railway'  company,  was  injured  by  the  ezplositMi 
uf  a  signal  torpedo,  placed  on  the  track,  when 
run  over  by  a  hand  car,  the  negligence  of  the 
foreman  in  charge  of  the  hand  car  in  failing 
to  observe  the  torpedo,  if  gross,  will  render  the 
company  liable. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  44&-474;   Deo.  Dig.  «=> 

xcn/*J 
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i  Hartbr  and  Skbvant  ^=9210— AssincPTioR 
OP  Risk— Railway  Tbacks— Sionai.  Tob- 

RDORS. 

Injury  by  th«  explosion  of  a  signal  torpedo 
OD  the  track  is  a  risk  assnmed  by  section 
hinds  employed  by  a  railway  comt>an^,  in  the 
absence  or  rrosa  negligence  of  the  section  fore- 
man in  failing  to  discover  it  before  running 
over  it  with  the  hand  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  654-550;  Dec.  J>ig.  «=> 
210.) 

Appeal  from  Circuit  Conrt,  Oreennp 
Oonnty. 

Action  by  W.  H.  Gordon  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Judgment 
for  defendant;  and  plaintUC  appeals.  Af- 
firmed. 

S.  S.  Willis  and  R.  D.  Davis,  both  of  Ash- 
land, for  appellant  Worthlngton,  Cochran 
&  Browning,  of  Kaysvllle,  for  appellee. 

HANNAH,  J.  W.  H.  Uordon  sued  the 
Chesapeake  ft  Ohio  Railway  Company  tn  the 
Greennp  circuit  court  to  recover  damages  for 
injaries  said  to  have  been  sustained  as  the 
result  of  the  explosion  of  a  railroad  signal 
torpedo.  Upon  the  trial,  the  Jury  returned  a 
verdict  for  the  defendant,  and  the  plaintiff 
appeala 

Gordon  was  a  section  man  In  the  employ- 
ment of  appellee  railroad  company.  His 
fbreman  was  William  Katcliff.  Ratcllff  and 
his  secticm  crew,  and  another  section  fore- 
man, Burt  Bums,  and  his  crew,  were  working 
together.  They  were  transporting  rails,  one 
end  of  the  rails  being  on  Bums'  car,  which 
was  In  front,  and  the  other  end  being  on  Rat- 
dlirscar.  The  hand  car  In  front  ran  over  a 
railroad  signal  torpedo,  causing  it  to  explode; 
and  it  was  claimed  by  appellant  that  a  frag- 
ment of  the  torpedo  struck  and  injured  his 
leg.  The  section  foreman  and  all  of  the 
crew  who  were  asked  the  question  testified 
that  Gordon  made  no  complaint  of  having 
been  Injured  at  the  time;  but  some  days 
thereafter  he  ceased  work.  He  had  been 
affected  for  some  time  prior  to  the  date  of 
this  alleged  Injury  with  a  chronic  disease  of 
the  leg,  the  after  effects  of  an  attack  of  ty- 
phoid fever. 

There  were  four  grounds  of  negligence 
cbargHl  In  the  petition :  (1)  Failure  to  exer- 
cise the  utmost  care  In  the  handling  of  dan- 
gerous explosives;  (2)  failure  to  warn  and 
instruct  plalutlfT  of  the  presence  of  the  tor- 
pedo on  the  trac^,  and  the  danger  therefrom ; 
(3)  failure  to  exercise  ordinary  care  to  pro- 
vide and  maintain  a  reasonably  safe  place 
In  which  to  work ;  and  (4)  negligent  running 
of  the  hand  car  over  the  torpedo  and  ex- 
ploding It 

H]  Appellant  offered  an  Instructloo  cover- 
ing all  the  grounds  of  negligence  so  charged, 
but  the  court  declined  to  give  It,  and  In  sub- 
mitting the  case  to  the  Jury  told  them  that 
if  they  believed,  from  the  evidence,  that  the 
section  foreman  in  charge  of  the  front  band 


car  by  gross  negligence  failed  to  discover  the 
torpedo  on  the  trade,  and  plaintiff  was  there- 
by Injured,  they  should  find  for  him.  The 
trial  court  was  right  in  declining  to  give  the 
instruction  offered  by  plaintiff.  The  rules 
applicable  to  the  storage,  handling,  and  care 
of  explosives  do  not  apply  to  railroad  signal 
torpedoes,  when  placed  on  the  track  for  sig- 
naling purposes.  Nor  is  the  rule  that  It  Is 
the  duty  of  the  master  to  warn  and  Instruct 
the  servant  here  applicable,  for  the  servant's 
Injuries  did  not  result  because  of  the  master's 
failure  so  to  do.. 

[2]  Nor  Is  there  involved  any  breach  of  the 
duty  to  exeidse  ordinary  care  to  provide  a 
reasonably  safe  place  In  which  to  work. 
The  place  where  the  servant  was  at  work  was 
unsafe,  U  at  all,  only  because  of  the  presence 
of  the  torpedo  on  the  track,  and  under  the 
rule  of  Mlze  v.  L.  ft  N.  R.  R.,  127  Ky.  496, 
106  S.  W.  908,  82  Ky.  Law  Rep.  415,  10  U. 
R.  A.  (N.  S.)  1084,  there  was  no  negligence 
in  placing  the  torpedo  there.  But  there  may 
have  been  negUgenoe  In  running  over  and 
exploding  the  torpedo. 

[3]  The  act  of  running  a  train  over  Its 
track  by  a  railroad  company  Is  not  negli- 
gence ;  but  It  may  be  negl^ence  for  a  section 
foreman,  proceeding  over  the  track  with  his 
crew  on  a  hand  car,  not  to  observe  the  ap- 
proach of  the  train.  Long's  Adm'r  v.  I.  C.  B. 
R.,  68  S.  W.  1095,  24  'Ky.  Law  Rep.  567,  58  L. 
R.  A.  237;  I.  C.  B.  R.  v.  Mcintosh,  18  Ky. 
145,  80  S.  W.  496,  81  8.  W.  270,  26  Ky.  Law 
Rep.  14.  So,  although  It  was  not  negligence 
on  the  pait  of  the  railroad  company  to  place 
the  torpedo  on  Its  trac^,  yet,  inasmuch  as 
such  torpedoes  explode  with  couslUerable 
violence.  It  might  be  negligence  for  a  section 
foreman,  proceeding  over  the  track  with  his 
crew  on  a  hand  car,  to  fall  to  observe  the 
presence  of  the  torpedo  thereon ;  and  If  that 
negligence  be  gross,  a  sectlouman  thereby 
injured  may  recover  from  the  master.  The 
instractlon  complained  of  was  correct 

[4]  2.  Appellant  also  complains  of  the  In- 
struction on  assumed  risk,  whereby  the  Jury 
were  Informed  that  the  railroad  company  was 
not  negligent  In  placing  the  toriJcUo  on  the 
track,  that  the  danger  tberefi-om  was  one 
of  the  risks  ordinarily  Incident  to  plaintiff's 
employment,  that  he  assumed  all  the  risks 
ordinarily  Incident  thereto,  and  that,  unless 
the  section  foreman  was  guilty  of  gross  neg- 
ligence In  falling  to  observe  the  torpedo,  the 
plaintiff  could  not  recover.  This  instruction 
was  likewise  correct  It  was  held  In  the 
Mlze  Case,  supra,  that  the  danger  from  torpe- 
does was  a  risk  ordinarily  incident  to  the 
servant's  employment  The  plaintiff  assumed 
all  the  risks  ordinarily  incident  to  his  em- 
ployment, Including  a  want  of  ordinary  care 
upon  the  part  of  the  section  foreman,  but  not 
the  risk  Incidental  to  gross  negligence  on  his 
part  I.  CL  R.  B.  V.  Mcintosh,  supra.  He 
did  not  assume,  of  course,  risks  arising  from 
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a  breach  of  duty  upon  the  part  of  the  master 
to  furnish  a  reasonably  safe  place  in  which 
to  work;  but,  as  we  hare  heretofore  explain- 
ed, there  Is  no  breach  of  such  duty  here  In- 
volved. 

The  only  ground  of  negligence  upon  which 
plaintiff  could  have  recovered  was  submitted 
to  the  Jury  under  instructions  that  were  free 
from  meritorious  criticism,  and  the  jury  has 
found  against  talm.  He  has,  therefore,  no 
valid  cause  for  complaint. 

Judgment  affirmed. 


JEWELL  et  al.  v.  WHlxa 
(Court  of  Appeals  of  Kentucky.    Oct.  21,  1915.) 

Wills  «=»545  —  Constructiok  —  "Dtiso 

Without  L^^wful  Heibb." 

Where  a  will  devises  an  estate  for  life, 
with  remainder  in  fee  to  testator's  grandson  con- 
ditioned upon  his  dying  without  lawful  heirs  of 
bis  own  body,  and  that  in  such  event  the  estate 
shall  revert  and  descend  to  testator's  stepdaugh- 
ters, the  words  "dying  without  lavrful  heirs" 
are  to  be  restricted  to  the  death  of  the  remain- 
derman before  the  termination  of  the  particular 
estate;  and  hence,  where  the  life  tenant  died 
during  the  lifetime  of  the  remainderman,  he  was 
invested  with  a  fee-simple  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  1171-1176,  1310-1318;  Dec.  Dig.  «=» 
545. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Die  Without  Heirs.] 

Appeal  from  Circuit  Court,  Jessamine 
County. 

Action  between  A.  B.  Jewell  and  others 
and  Joel  White.  From  a  Judgment  for  Joel 
White,  the  adverse  parties  appeal.    Affirmed. 

Bailey  D.  Berry,  of  liexlngton,  for  appel- 
lants. John  H.  Welch,  of  Nicholasvllle,  for 
appellee. 

NUNN,  J.  The  question  for  decision  Is: 
What  estate  did  Joel  White,  Jr.,  take  under 
the  will  of  his  grandfather,  Joel  White,  Sr. 
The  controversy  involves  the  construction  of 
the  first  clause  in  the  will,  which  is  as  fol- 
lows: 

"Having  heretofore  given  and  conveyed  to  my 
daughter  Kate  C.  Robards  and  her  husbanu 
Lewis  tj.  liobards  by  deed  of  date  May  8th,  1S79, 
125  acres  of  my  land,  I  now  devise,  will  and 
bequeath  in  fee  simple  to  my  grandson  Joel 
White,  Jr.,  son  of  my  deceased  son  John  White, 
my  tract  of  land  lying  in  said  county  and  state 
and  containing  about  110  or  112  acres  be  the 
same  more  or  less,  with  its  appurtenances  and 
known  as  the  Messick  Farm,  subject  however  to 
the  life  estate  of  my  wife  Minerva  J.  White,  who 
is  to  have  the  use,  control  and  proceeds  of  the 
same  during  her  natural  life,  and  if  my  said 
grandson  shall  die  without  lawful  heirs  of  his 
own  body,  then  said  lands  and  the  title  thereto 
are  to  revert  and  descend  to  my  daughter,  said 
Kate  C.  Robards,  and  my  stepdaughters  Sarah 
Frakes  and  Alary  Frank  Jewell,  equally  if  then 
Uving  or  to  their  descendants  if  dead." 

Testator's  wife  is  dead,  and  the  stepdaugh- 
ters of  Kate  C.  Robards  are  claiming  a  con- 
tingent interest  in  the  land  devised  upon  the 
theory  that  Joel  White,  Jr.,  has  only  a  de- 


feasible fee,  liable  to  be  defeated  by  his  death 
without  Issue.  Appellee  contends  that  his 
title  has  ripened  into  a  fee,  since  he  survived 
the  life  tenfnt,  Minerva  J.  White.  This  was 
the  view  of  the  lower  court,  and  of  Its  cor- 
rectness we  think  there  can  be  no  doubt 

In  the  case  of  Harvey  v.  Bell,  118  Ky.  521, 
81  S.  W.  674,  26  Ky.  Law  Rep.  381,  the  court 
set  forth  four  rules  for  determining  ques- 
tions of  this  character.  This  case  comes 
within  the  first  rule,  and,  in  our  opinion,  is 
concluded  by  It    The  rule  is  as  follows: 

"Where  an  estate  is  devised  to  one  for  life, 
with  remainder  to  another,  and,  if  the  remain- 
derman die  without  children  or  issue,  then  to  a 
third  person,  the  rule  is  that  the  words  'dying 
without  •  •  •  issue'  are  restricted  to  the 
death  of  the  remainderman  before  the  termina- 
tion of  the  particular  estate." 

The  will  in  question  devised  the  estate  to 
Minerva  J.  White  for  life,  with  remainder  in 
fee  to  his  grandson,  Joel  White,  Jr.,  condi- 
tioned, however,  upon  his  dying  "without 
lawful  heirs  of  his  own  body,"  then  in  that 
event  the  estate,  or  a  portion  thereof,  shall 
"revert  and  descend"  to  the  appellants.  The 
words  "die  without  lawful  heirs"  are.  In  the 
language  of  the  rule,  supra,  "restricted  to  the 
death  of  the  remainderman  before  the  termi- 
nation of  the  particular  estate."  The  par- 
ticular estate  having  terminated  during  his 
lifetime,  he  was  invested  then  with  the  fee 
simple  title. 

A  more  recent  case  of  Cassity  v.  Riley,  158 
Ky.  507,  165  S.  W.  679,  had  under  conMdera- 
tlon  a  will  with  similar  provisions,  and.  In 
applying  the  rule  in  the  Harvey  Case,  the 
court  said  that  the  purpose  of  the  clause  with 
reference  to  death  of  Joel  White,  Jr.,  with- 
out Issue  was  not  to  qualify  the  fee-simple  es- 
tate, but  to  provide  who  should  take  the  es- 
tate in  case  the  devisee  died  before  time  of 
distribution;  that  is,  before  the  life  tenant 
died.  Kentucky  Statutes,  §  2342;  Bradshaw 
V.  BuUer,  110  S.  W.  422,  33  Ky.  Law  Repw 
631 ;  Moore's  Adm'r  v.  Sleet,  113  Ky.  600,  68 
S.  W.  642,  24  Ky.  Law  Rep.  426. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


EDGE  T.  ALLEN. 
(Court  of  Appeals  of  Kentucky.    Oct.  20, 1015.) 
Elections  ^=>280— Notice  or  Contest — Tm 

— "JUBISDICTIONAI,  DHU'ECT"— STATUTES. 

Under  Primary  Election  Law  (Laws  1912, 
c.  7)  J  28  (Ky.  St  1915.  S  1550,  subsec.  28), 
providing  that  any  candidate  contesting  the 
nomination  of  another  candidate  must  give  the 
nominee  a  written  notice  of  such  contest  within 
five  days  from  the  award  of  the  certificate  of 
nomination,  and  that  the  notice  shall  be  served 
in  the  same  manner  as  a  summons  from  the 
circuit  court,  a  notice  of  contest  placed  in  the 
hands  of  the  sheriff  four  days  after  the  award 
of  the  certificate  of  nomination,  without  in- 
structions as  to  how  it  should  b«  served,  and 
during  the  contcstee's  absence  from  the  juris-' 
diction  on  account  of  sickness,  a  copy  of  which 
was  posted  on  the  front  door  of  the  contestee's 
residence,  according  to  Civ.  Code  Prac.  §  02u, 
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on  the  ninth  day  was  served  too  late,  and  was 
a  jurisdictional  defect,  so  that  the  contest  would 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  264;  Dec.  Dig.  iS=»280. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Jurisdictional  Defect] 

Appeal  from  Circuit  Oonrt,  Fayette  County. 

Election  contest  by  J.  A.  Edge  against 
John  R.  AIl^L  From  a  Judgment  dismiss- 
ing the  contest,  contestant  appeals.    Affirmed. 

S.  Jewell  Rice,  of  Lexington,  for  appellant 
Henry  T.  Duncan,  Sam  M.  Wilson,  and  J.  R. 
Bosh,  all  at  Lexington,  for  appellee. 

MILLER,  C.  J.  Tlie  appellant,  J.  A.  Edge, 
and  the  api>ellee,  John  R.  Allen,  were  candi- 
dates for  the  Democratic  nomination  for  the 
office  of  commonwealth's  attorney  of  the 
Twenty-Second  Judicial  district  (Fayette  coun- 
ty), at  the  primary  election  held  on  August  7, 
1915.  The  board  of  election  commissioners 
canvassed  the  election  returns,  and,  having 
certified  that  Allen  had  received  2,898  votes, 
and  that  Edge  had  received  1,468  votes,  it 
awarded  Its  certificate  of  nomination  to  Allen, 
CD  August  10th.  On  Saturday,  August  14th. 
Edge  placed  a  notice  of  contest  In  the  hands 
of  the  sheriff,  but  gave  no  instructions  as  tu 
how  It  should  be  served.  Earty  in  the  follow- 
ing week  the  sheriff  advised  Edge  that  Allen 
was  absent  from  Fayette  county,  and  asked 
for  instructions  concerning  the  service  of  the 
notice.  Edge  directed  him  to  wait  for  further 
instructions.  On  Thursday,  August  19th,  Edge 
directed  the  sheriff  to  post  a  copy  of  the  no- 
tice on  the  front  door  of  Allen's  residence, 
which  was  done,  and  the  sheriff  made  his  re- 
turn upon  the  notice  accordingly.  At  the 
trial  held  on  August  23d  counsel  for  contestee 
filed  a  special  demurrer  to  the  Jurisdiction 
of  the  court,  and  at  the  same  time  entered  a 
motion  to  dismiss  the  contest,  admitting  the 
retnm  on  the  notice  to  be  good  In  form,  but 
claiming  It  was  served  too  late  under  the 
statute  to  give  the  court  Jurisdiction  of  the 
contest.  The  chancellor  dismissed  the  con- 
test, and  Edge  appeals. 

Section  28  of  the  primary  election  law  of 
1»12  (Carroll's  Statutes  1915,  §  1550,  subsec. 
28)  provides  that  any  candidate  wishing  to 
contest  the  nomination  of  another  candidate 
who  was  voted  for  at  any  primary  election 
held  under  the  act  must  give  notice  in  writing 
to  the  person  whose  nomination  he  intends  to 
contest,  stating  the  grounds  of  such  contest, 
within  fire  days  from  the  time  the  election 
commissioners  shall  have  awarded  the  cer- 
tificate of  nomination  to  such  candidate 
whose  nomination  Is  contested.  The  statute 
farther  provides  that  the  notice  shall  be  serv- 
ed in  the  same  manner  as  a  summons  from 
the  circuit  court,  and  shall  warn  the  contes- 
tee of  the  time  and  place  he  Is  required  to 
■nswer  the  contest,  etc.  It  will  be  remember- 
ed that   the  certificate  of  nomination  was 


awarded  to  Allen  on  August  10th,  and  that 
the  notice  of  contest  was  served  by  tacking 
a  copy  thereof  upon  the  front  door  of  Al- 
len's residence  on  August  19th,  nine  days 
after  the  certificate  had  been  awarded.  It 
is  claimed  by  counsel  for  contestant  that, 
inasmuch  as  the  contest  was  Instituted  with- 
in the  prescribed  five  days,  by  placing  the 
notice  In  the  sherlfTs  hands,  that  was  the 
limit  of  his  capacity  and  opportunity  to  per- 
fect the  contest,  and  a  failure  on  the  part  of 
the  sheriff  to  post  the  notice  on  Allen's  door 
within  five  days  ought  not  to  prejudice  his 
right  of  contest  This  statute  has  been  con- 
strued by  this  court  uiton  more  than  one  oc- 
casion, and  its  meaning  Is  not  in  doubt 

In  Price  v.  Russell,  154  Ky.  824,  159  S.  W. 
573,  the  primary  election  had  been  held  on 
August  2,  1913,  and  the  certificate  of  nomina- 
tion awarded  to  Russell  on  August  5th.  On 
August  9th  notice  of  contest  was  placed  in 
the  hands  of  the  sheriff,  but  was  not  served 
until  Monday,  August  11th,  six  days  after  the 
certificate  of  nomination  bad  been  awarded 
to  Russell.  At  the  same  time  this  court 
heard  the  appeal  of  Coleman  v.  Morgan, 
which  arose  out  of  the  contest  for  the  nom- 
ination for  sheriff  at  the  same  election.  The 
certificate  of  nomination  had  been  awarded 
to  Morgan  on  August  11th,  and  the  notice 
of  contest  had  been  placed  in  the  hands  of  the 
sheriff  for  service  on  August  15th,  which  was 
within  the  five  days,  but  it  was  not  served 
until  August  16th.  It  will  thus  be  observed 
that  In  Price  v.  Russell  the  notice  of  con- 
test was  served  two  days  after  the  expira- 
tion of  the  five  days,  and  in  Coleman  v.  Mor- 
gan it  was  served  one  day  after  the  expira- 
tion of  the  five  days.  In  deciding  that  the 
contests-  in  those  cases  must  fall  for  the  rea- 
son that  the  notice  had  not  been  served  upon 
either  contestee  within  five  days  after  the 
awarding  of  the  certificate  of  nomination, 
this  court  said: 

"It  is  also  insisted  that  the  contestant  should 
not  be  prejudiced  by  the  failure  of  the  sheriff 
to  execute  the  notice  on  the  day  he  received  it ; 
that  when  he  prepared  his  notice  and  gave  it  to 
the  sheriff  to  execute  he  had  done  all  he  could 
do.  It  is  pointed  out  that  when  a  petition  is 
filed,  and  summons  issued  in  good  faith,  an  ac- 
tion is  begun,  and  that  the  failure  of  the  sher- 
iff to  serve  the  summons  promptly  does  not 
affect  the  plaintiff.  But  the  right  to  contest 
a  primary  election  comes  entirely  from  the  stat- 
ute, and  the  Iiegislature,  in  conferring  the  right, 
could  confer  it  upon  such  terms  as  it  saw  fit. 
It  has  seen  fit  to  make  the  service  of  notice  in 
five  days  a  condition  precedent  to  a  contest'; 
for  notice  in  writing  of  the  contest  is  not  giv- 
en to  the  person  whose  nomination  is  contest- 
ed until  the  notice  is  served  on  him.  The  stat- 
ute is  unambiguous.  The  giving  of  the  notice 
in  writing  to  the  person  whose  nomination  is 
contested  within  five  days  is  a  condition  preced- 
ent to  the  right  of  contest.  If  the  notice  is 
not  given,  the  right  fails.  The  Legislature 
might  have  provided  for  the  filing  of  a  petition 
in  five  days,  and  the  service  of  a  summons  is- 
suing on  it,  but  it  did  not  do  so,  and  we  are 
powerless  to  add  to  the  words  of  the  statute. 
16  Oyc.  402." 
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Later,  In  McKay  v.  Grundy,  155  Ky.  115, 
159  8.  W.  666,  It  was  held  that,  although  the 
statute  supra  provided  that  the  notice  should 
be  served  In  the  same  manner  as  a  summons 
from  the  circuit  court,  it  could  be  served  In 
the  manner  provided  by  section  625  of  the 
Oivil  Oode,  by  delivering  a  copy  thereof  to 
some  person  over  sixteen  years  of  age  resid- 
ing In  the  family,  or  by  afilxlng  a  copy  there- 
of to  the  front  door  of  the  contestee's  resi- 
dence, in  case  the  contestee  was  fraudulently 
secreting  himself  so  that  a  summons  could 
not  be  served  upon  him.  And  the  same  rule 
applies  where  the  contestee  remains  beyond 
the  Jurisdiction  of  the  court,  as  here,  for  a 
good  reason.  But  in  any  state  of  case  the 
notice  must  be  served  in  some  way  within 
the  Ave  days  prescribed  by  the  statute. 

It  Is  proper  to  say  that  there  is  no  question 
made  in  this  case  of  any  attempt  upon  the 
part  of  the  contestee  to  secrete  himself,  or  to 
prevent  the  service  of  the  notice  upon  him, 
since  his  absence  from  Lexington  had  been 
prolonged  and  necessary  from  ill  health.  The 
proof  shows  without  contradiction  or  ques- 
tion that  the  contestee  had  been  stricken  with 
a  severe  and  prolonged  attack  of  typhoid 
fever  in  the  autumn  of  1914,  and  that  upon 
the  adjournment  of  court  in  the  last  week  of 
June,  1915,  being  still  weak  and  unfit  for 
work,  be  had,  by  the  express  orders  of  his 
physician,  gone  to  White  Sulphur  Springs,  W. 
Va.,  to  recuperate.  At  the  trial  of  this  case 
in  August  be  was  still  at  White  Sulphur 
Springs,  unwell  and  unfit  for  work,  although 
be  was  recuperating  slowly.  His  absence 
from  I^xington,  and  the  cause  of  It,  were 
generally  known  and  regretted. 

But,  under  the  authorities  above  quoted, 
the  service  of  the  notice  in  some  way,  either 
by  delivering  a  copy  thereof  to  the  contestee, 
or  by  posting  a  copy  of  the  notice  upon  his 
residence,  as  required  by  section  625  of  the 
Coae,  was  jurisulccionul ;  and,  as  It  was  uui 
served  in  this  case  until  four  days  after  that 
period  had  expired,  the  circuit  court  properly 
dismissed  the  contest. 

Judgment  afflmied. 


CINCINNATI,'  N.   O.   ft  T.   P,   ET.   CO.   ▼. 

SWEENET. 

(Court  of  Appeals  of  Kentucky.    Oct.  22,  1915.) 
L  Damages   ®=»113— MsASTrBB— Injdbies   to 

•  AUTOUOBILK. 

Id  an  action  against  a  railroad  company 
for  injuries  to  an  automobile,  an  instruction 
that  tlie  measure  of  damafres  was  the  "difTerence 
in  value  of  the  automobile  before  and  after  it 
was  injured,  at  the  time  of  said  injury,"  was 
erroneous,  since  the  true  measure  of  damages  is 
the  market  value  before  and  after  the  injury 
where  the  property  is  not  totally  destroyed,  and 
the  market  value  before  the  injury  where  the 
property  is  destroyed. 

[Ed.    Note.— For   other  cases,   see    Dnmages. 
Cent.  Dig.  H  90,  91,  279,  280;   Dec.  Dig.  «=:> 


3.  Dahageb  «=»188— Measube  of  DAiuass— 
Irjubies  to  Personal  Pbopebtt. 

In  an  action  for  injuries  to  an  automobile 
at  a  railroad  crossing,  it  was  not  error  for  the 
court  to  fix  the  maximum  amount  which  might 
be  recovered  at  the  frreatest,  which  any  evidence 
conduced  to  show  was  the  difference  between 
the  market  value  of  the  machine  immediately 
before  and  immediatelv  after  the  Injury. 

[Ed.  Note.— For  other  cases,  see  DamageSr 
Cent  Dig.  {  611;    Dec.  Dig.  «=»188.] 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  B.  B.  Sweeney  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Bail- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Beversed  and  remanded. 

Nelson  D.  Bodes  and  Charles  H.  Bodes^ 
both  of  Danville,  and  John  GaMn,  of  Cin- 
cinnati, Ohio,  for  appellant.  Emmet  Pur- 
year,  John  W.  Bawlings,  and  Bobt  Hardln^,^ 
all  of  Danville,  for  appellee. 

HUBT,  J.  This  was  a  suit  by  the  appellecr 
E.  B.  Sweeney,  against  the  appellant,  to  re- 
cover damages  on  account  of  injuries  to  an 
automobile.  The  appellee  claims  that  a  cer- 
tain crossing  of  the  appellant's  track  across 
a  pike  was  greatly  out  of  repair,  defective, 
and  not  reasonably  safe  for  travel  over  it, 
and  that  these  conditions  arose  from  the 
gross  negligence  of  the  appellant  in  falling 
to  pr(H>erly  maintain  the  crossing  in  a  reason- 
ably safe  condition  for  travel  over  It,  and 
that  by  reason  of  its  condition  his  automo- 
bile, although  he  was  exercising  ordinary- 
care  for  Its  safety,  in  passing  over  the  cross- 
ing, was  caused  to  turn  from  its  course,  and 
to  run  ofT  the  crossing,  with  one  of  the  rails 
of  the  railroad  track  between  the  wheels  of 
the  automobile,  when  immediately  and  be- 
fore he  had  time  in  which  to  extricate  the 
automobile  from  its  position,  one  of  appel- 
lant's trains,  without  warning  to  him,  ap- 
proached at  a  dangerous  rate  of  speed,  and 
struck  the  automobile  with  such  force  that 
it  was  knocked  to  a  distance  of  several  feet 
and  greatly  injured  and  damaged.  The  ap- 
peUee  laid  the  damages  to  his  automobile  at 
$750.  The  trial  resulted  in  a  verdict  by  the 
Jury  in  favor  of  appellee,  in  which  it  fixed 
the  damages,  whidi  the  appellee  sustained 
by  reason  of  the  matters  complained  of,  at 
the  sum  of  $650,  and  the  court  rendered  a 
verdict  in  favor  of  appellee  accordingly.  The 
appellant  filed  grounds  and  moved  the  court 
to  set  aside  the  verdict  and  Judgment  and 
to  grant  it  a  new  trial,  but  the  court,  over- 
ruled the  motion,  to  which  appellant  except- 
ed, and  prayed  an  appeal  to  this  court 

[1]  The  appellant  insists  that  the  trial 
court  erred  to  its  prejudice  in  giving  instruct 
tion  No.  2  to  the  Jury,  and  in  refusing  it  a 
new  trial  because  of  its  claim  that  the  dam- 
ages awarded  were  excessive  and  indicated 
that  the  Jury  was  actuated  by  itassion  and 
prejudice  in  fixing  the  amount  of  the  re- 
covery.   Instruction  No.  2  was  given  by  the 
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court  upon  tbe  motion  of  appellee  and  over 
the  objection  of  tbe  appellant,  and  is  tbe  In- 
struction given  wblcb  fixed  the  measure  of 
damages  by  wblcb  tbe  Jury  was  to  be  guided 
In  making  its  verdict,  if  it  sbould  find  for 
a)]peUee,  and  is  as  follows: 

"If  your  finding  be  for  the  plaintiff,  you  will 
find  for  the  plaintiff  the  difference  in  value  of 
gaid  antomoblle  before  and  after  it  was  injured, 
at  the  time  of  said  injury  of  same,  not  to  ex- 
ceed, however,  the  sum  of  5650." 

The  contention  of  appellant  is  tbat  the 
measure  of  damages  was  the  difference  in  tbe 
market  value  of  tbe  automobile  Just  before 
it  received  tbe  Injuries  and  just  after  It  re- 
ceived the  injuries,  while  tbe  appellee  com- 
plains of  tbe  action  of  tbe  court  in  limiting 
tbe  amount  of  bis  recovery  to  $650,  when  tbe 
amount  aoaght  by  him  In  bis  petition  was 
|T50.  The  argument  is  advanced  tbat  tbe 
measure  of  damages  fixed  by  tbe  instruction 
la  correct,  because  a  secondhand  automobile 
has  no  market  value,  altbougb  it  has  a  real 
Taloe  for  use.  It  becomes  necessary  to  re- 
cite tbe  evidence  given  upon  tbe  trial  as  to 
tbe  value  of  the  automobile  and  Its  Injuries. 
Tbe  appellee  gave  evidence  to  tbe  effect  that 
tbe  machine  and  its  attachments  cost  him 
tbe  sum  of  $750  nine  months  before  tbe  in- 
jnrles  complained  of;  that  he  had  used  it, 
since  he  bad  owned  It,  In  traveling  about 
1,600  miles;  tbat  he  had  certain  repairs 
made  upon  it,  a  short  time  before  tbe  in- 
jories  occurred,  bad  tested  the  machine  ful- 
ly; that  it  bad  by  reason  of  its  use  become 
"limbered  up,"  and  was  really  a  better  ma- 
chine than  when  he  purchased  it  All  of  this 
was  OHnpetent  evidence  as  tending  to  estat>- 
Ush  Its  market  value.  Other  evidence  was 
given  tending  to  prove  that  the  market  value 
of  the  machine,  at  the  time  of  the  injuries 
to  it,  was  $500 ;  tbat  the  market  price  of  a 
new  machine  of  the  kind  and  make  of  the 
appellee's,  at  the  time  of  tbe  injuries  to  It, 
was  $650 :  that  the  use  of  a  machine  of  the 
kind  and  make  of  appellee's,  for  tbe  length 
of  time  bis  had  been  used,  In  a  proper  and 
reasonable  way,  reduced  the  value  of  such 
a  macliine  from  one-tblrd  to  one-baU  of  its 
original  value;  that  the  machine  In  Its  in- 
jured condition  was  of  tbe  value  of  $150; 
and  that  It  was  susceptible  of  being  repair- 
ed. The  appellee,  after  tbe  injury,  seems  to 
bave  abandoned  tbe  machine^  and  tbe  appel- 
lant caused  it  to  be  removed  into  one  of  its 
depots,  where  it  has  remained  ever  since. 
Tbe  appellee  insists  tbat  be  ought  to  recover 
tbe  full  value  of  tbe  machine,  immediately 
before  its  Injury,  because  tbe  appellant  had 
converted  the  machine  to  its  own  use.  The 
petition  does  not  allege  any  conversion  of  it 
by  appellant,  and  does  not  rely  upon  such  a 
cause  of  action,  but  Is  simply  an  action  to 
recover  for  the  damages  it  suffered.  Appel- 
lee baa  never  made  any  demand  for  its  pos< 
session,  and,  so  far  as  the  record  shows, 
tbere  haa  been  no  conversion  of  it,  and  no 
refusal  by  appellant  to  give  the  possesaioii. 


and  appellee  has  only  to  go  and  possess  him- 
self of  it  The  title  to  the  property  has  not 
changed.  Tbe  appellee  did  not  attempt  to  do 
anything  to  mlqlmlze  bis  loss  by  having  the 
machine  repaired  or  otherwise. 

To  say  that  a  secondhand  automobile  has 
not  a  market  value  would  be  tbe  same  as  to 
bold  that  wagons  and  carriages,  after  a  pe- 
riod of  use,  have  not  a  mkrket  value,  because 
no  t^o  of  them  would  be  in  exactly  tbe 
same  condition,  as  to  use,  "wear,  and  tear." 
If  an  action  was  pending  for  destruction  of 
or  injury  to  a  wagon  or  carriage,  after  a 
I)eriod  of  use,  the  owner  would  certainly  be 
limited  in  bis  recovery  to  tbe  reasonable 
market  value  of  tbe  article  immediately  be- 
fore its  destruction.  If  tbe  injury  suffered  by 
it  was  Irreparable,  or  the  difference  between 
its  reasonable  market  value  immediately  be- 
fore tbe  injury  and  immediately  thereafter 
if  it  was  susceptible  of  being  repaired.  We  \ 
see  no  reason  why  the  same  rule  sbould  not 
apply  to  injuries  to  an  automobile.  It  is  a 
matter  of  common  knowledge  tbat  automo- 
biles in  all  stages  of  use  and  repair  are  be- 
ing daily  exchanged  in  barter  and  sales.  It 
an  automobile  is  totally  destroyed,  or  If  an 
automobile  suffers  injuries,  the  damages  to 
the  owner  from  the  destruction  or  Injury  of 
the  machine,  alone,  cannot  be  more  than  bis 
loss,  which  in  the  first  instance  is  Its  value 
immediately  before  its  destruction,  and,  in 
tbe  second  instance,  is  tbe  difference  be- 
tween Its  value  in  its  injured  condition  and 
its  value  before  the  injuries.  To  fix  these 
values,  the  law  refuses  to  leave  .it  to  the 
imagination  of  the  owner  of  the  injured 
property,  or  to  the  opinion  wblcb  a  Jury 
may  set  up  as  tbe  criterion  of  value,  and 
which  may  vary  in  different  cases  and  with 
each  Jury,  but  has  adopted  tbe  market  val- 
ue, as  the  one  most  tangible  and  tbe  one 
which  can  be  most  easily  and  certainly  laid 
hold  of.  This  question  has  been  definitely 
settied  by  tills  court  in  former  adjudica- 
tions, and  is  now  beyond  tbe  sphere  of  con- 
troversy. In  the  case  of  Weil  v.  Hagan,  161 
Ky.  202,  170  S.  W.  618,  tbe  role  was  laid 
down  as  follows: 

"In  the  case  of  injury  to  personal  property,  the 
measure  of  damages  is  the  diilerence  between  its 
market  value  before,  and  its  market  value  after, 
the  injury." 

In  tbe  recent  case  of  Southern  By.  Co.  in 
Ky.  V.  Kentucky  Grocery  Co.,  166  Ky.  »4, 
17S  S.  W.  1162,  tbe  foUowing  was  declared 
to  be  the  rule  In  the  cases  of  destruction 
or  injury  to  personal  property: 

"Where  an  injury  to  personal  property  does 
not  effect  its  destruction — that  is,  where  it  is 
susceptible  of  repair — the  measure  of  damages 
is  the  difference  between  the  reasonable  market 
value  of  the  property  immediately  before  tlie  in- 
jury at  the  place  thereof,  and  its  reasonable 
market  value  immediately  after  tbe  injury  at 
the  place  thereof." 

If  the  destruction  of  personal  property  is 
so  complete  that  It  is  not  susceptible  of  re- 
pair, tbe  measur*  of  damages  is  Its  reason- 
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able  market  yalua  Immediately  before  its 
destruction. 

[2]  With  regard  to  the  &ct  of  the  court 
fixing  the  maximum  amount  which  appellee 
could  be  allowed  to  recover -at  $650,  Instead 
of  $750,  the  amount  sued  for,  It  was  not  er- 
ror for  the  conrt  to  fix  the  maximum  amount 
at  the  greatest,  which  any  evidence  conduced 
to  show  was  the  difference  between  the  mar- 
ket value  of  the  machine  immediately  be- 
fore the  injuries  to  it  and  its  market-  value 
immediately  thereafter. 

For  the  error  embraced  in  the  instruction, 
supra,  the  judgment  will  have  to  be  re- 
versed, and  it  will  not  be  necessary  to  dis- 
cuss the  other  grounds  of  reversal  relied  up- 
on, as  upon  another  trial  other  facts  may 
be  in  evidence  which  the  present  record 
fails  to  show. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
with  this  (pinion. 


TAYLOR  et  aL  v.  DEDMAN. 
(Court  of  Appeals  of  Kentucky.    Oct.  22, 1915.) 
Dkeds  e=5>129— Construction— Estate  Con- 

VKYBD. 

Where  it  appeared  from  the  terms  of  a  deed 
that  the  intention  of  the  parties  thereto  was 
that  the  grantees  should  each  have  a  life  estate 
which  should  not  be  subject  to  their  debts  or 
to  the  control  of  their  husbands,  and  which  was 
not  to  be  Incumbered,  and  that  upon  the  death 
of  both  the  grantees  the  property  should  go  to 
the  children  of  one  of  them,  if  she  had  any,  the 
grantees  took  a  life  estate  merely,  and  not  the 
fee-simple  title,  although  the  granting  part  of 
the  deed  conveyed  the  property  to  the  grantees 
jointly  without  limitation. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  351,  360-865,  416-430,  434,  436 ;  Dec. 
Dig.  «=>129.] 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  Mlssie  Taylor  and  her  husband 
against  J.  O.  Dedman  for  specific  perform- 
ance. Judgment  for  defendant,  and  plain- 
tiffs appeal.     Afilrmed. 

R.  W.  Keenon,  of  Harrodsburg,  for  appel- 
lants C.  E.  Rankin,  of  Harrodsburg,  for 
appellee. 

CLAY,  O.  On  November  24,  1914,  Missie 
Taylor  and  her  husband,  James  N.  Taylor, 
entered  into  a  written  contract  with  J.  O. 
Dedman,  whereby,  In  consideration  of  the 
sum  of  $450  to  be  paid  upon  execution  and 
delivery  of  the  deed,  they  agreed  to  convey 
to  him  the  fee-simple  title  to  certain  prop- 
erty located  In  Mercer  county.  On  November 
25,  1914,  the  Taylors  tendered  to  Dedman 
a  deed  to  the  pr<^erty  and  demanded  pay- 
ment of  the  purchase  price.  Dedman  refus- 
ed to  accept  the  deed  on  the  ground  that  Mls- 
sie Taylor  owned  only  a  life  estate  in  the 
property.  Thereupon  this  suit  was  brought 
to  enforce  the  contract.  The  contention  of 
Dedman    was   sustained   by   the    chancellor. 


and  specific  performance  denied.    The  Tay- 
lors appeal. 

The  case  turns  on  the  proper  construction 
of  a  deed  dated  March  26,  1892,  and  executed 
and  delivered  by  Phil  B.  Thompson  and  wife 
to  MolUe  Young  and  Mlssie  Passmore,  wbidi, 
omitting  the  description  of  the  property  con- 
veyed, is  as  follows: 

"This  indenture  made  and  entered  into  this 
2eth  day  of  March  1892,  between  PhU  B. 
Thompson,  Sr.,  and  Mat.  A.  Tbompson,  his  wife, 
pnrties  of  the  first  part,  and  Mollie  Young  and 
Missie  Passmore,  daughter  of  Mollie  Young, 
of  the  second  part.  Witnesseth:  That  parties 
of  the  first  part,  in  consideration  of  three  hun- 
dred and  thirtv-six  dollars  and  eighteen  cents 
($336.18),  payable  one  day  after  date,  for  which 
sum  the  said  Mollie  Young  has  this  day  execut- 
ed her  note,  and  for  the  payment  of  which  said 
note  a  lien  is  hereby  retained  on  the  house  and 
lot  hereby  conveyed,  have  this  day  by  their 
presents  do  bargain,  sell,  and  convey  unto  the 
party  of  the  second  part,  the  following  describ- 
ed property,  situated  in  the  town  of  Harrods- 
burg, county  of  Mercer,  and  state  of  Kentucky, 
and  bonnded  as  follows:  [Here  follows  descrip- 
tion.] To  have  and  to  hold  to  the  parties  of  the 
second  part,  their  heirs  and  assigns  forever,  with 
clause  of  general  warranty,  provided  that  the 
property  hereby  conveyed  snail  not  be  subject 
to  the  debts  now  owing  or  that  may  be  here- 
after contracted  by  said  parties  of  either.  The 
right  of  the  said  Mollie  to  use  and  occupy  the 
same  as  a  home  shall  not  be  liable  in  law  or 
equity  to  be  sold  or  rented  out.  •  •  •  The 
riKht  of  said  Missie  Passmore  to  occupy  the 
same  as  a  home  shall  not  be  liable  in  law  or 
equity  to  be  sold  or  rented  out.  The  said  prop- 
erty on  the  death  of  said  Mollie  Young  shall  be 
the  absolute  property  of  Missie  Passmore,  pro- 
vided Missie  Passmore  should  outlive  the  said 
Mollie  Young. 

"Should  said  Mollie  Young  outlive  the  said 
Missie  Passmore,  then  the  property  to  be  the 
absolute  property  of  MoUie  Young.  Should 
the  said  Missie  Passmore  have  any  child  or 
children,  upon  the  death  of  Mollie  zoung  and 
said  Missie  Passmore,  the  property  to  be  the 
property  absolutely  of  said  child  or  children, 
nor  shall  the  right  of  said  child  or  children  to 
use  and  occupy  the  same  be  held  liable  in  law 
or  equity  for  any  debts  of  said  Mollie  Young  or 
Missie  Passmore,  or  child  or  children.  The 
right  of  said  Mollie  Young  or  Missie  Passmore 
to  use  and  occupy  said  property  as  a  home  not 
to  be  subject  to  the  control  of  any  husband  said 
Mollie  Young  or  Missie  Passmore  has  or  may 
have.  Nor  shall  the  husband  of  either  of  them 
have  any  right  or  title  to  said  property  as  to 
use  or  possession  of  the  same.  The  property 
in  no  event  to  be  subject  to  the  debts  of  said 
Mollie  Young  or  Missie  Passmore,  or  both. 
Nor  shall  the  said  Mollie  Young  or  Missie  Pass- 
more,  or  either  or  both  of  them,  incumber  said 
property  by  any  lien  of  any  kind." 

In  construing  deeds  it  was  formerly  lield 
that,  in  case  of  clear  repugnance  between  the 
nature  of  the  estate  granted  and  that  limited 
in  the  liabendum,  the  latter  yields  to  the  for- 
mer. Ratliffe,  etc.,  v.  Marrs,  eta,  87  Ky. 
26,  7  S.  W.  395,  8  S.  W.  876,  10  Ky.  Law  Rep. 
134.  But  In  the  more  recent  decisions  of  tills 
court  the  tendency  has  been  to  relax  the 
strictness  of  the  technical  rule  of  construc- 
tion above  announced,  and  to  construe  a  deed 
according  to  the  intention  of  the  grantor 
as  gathered  from  the  whole  instrument. 
Thus  in  Dinger  v.  Lucken  et  al.,  143  Ky.  850, 
137  S.  W.  776,  the  court  said: 
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"The  rule  is  that  where  by  a  deed  a  fee  is 
{ranted,  and  the  deed  as  a  whole  shows  an  in- 
tention to  vest  the  grantee  with  a  fee,  an  at- 
tempted limitation  upon  the  fee  will  be  disre- 
garded. But  in  all  cases  the  effect  of  the  deed 
tarns  upon  its  proper  construction'  when  read 
u  a  whole ;  and  if  upon  the  whole  instrument 
it  appears  that  the  grantor's  intention  was  to 
vest  a  less  estate  than  a  fee  in  the  grantee,  that 
intention  will  be  carried  into  effect ;  for  deeds, 
like  other  instruments,  must  be  construed  ac- 
cording to  the  intention  of  the  parties  where 
that  intention  is  sufficiently  expressed  in  the  In- 
strument." 

So  it  is  beld  that  technical  words  In  the 
granting  or  habendum  clause  importing  a  fee 
must  yield  to  subsequent  clauses  Umltlng  the 
Interest  of  the  grantee  to  a  life  estate.  At- 
kins T.  Baker,  112  Ky.  877,  66  S.  W.  1023, 
23  Ky.  Law  Rep.  2224 ;  Lawson,  etc.,  t.  Todd, 
etc,  129  Ky.  133,  110  S.  W.  412,  33  Ky.  Law 
Rep.  557;  Wilson  v.  Moore,  146  Ky,  679,  143 
S.  W.  431. 

With  these  rules  of  construction  In  mtnd, 
let  OS  examine  the  provisions  of  the  deed  In 
question.  The  parties  of  the  second  part  are 
UblUe  Young  and  Mlssle  Passmore.  By  the 
granting  clause  the  property  Is  conveyed  to 
them  Jointly  without  limitation.  The  first 
part  of  the  habendum  clause  Imports  a  fee, 
as  evidenced  by  the  use  of  the  words  "th^r 
heirs  and  assigns  forever."  Then  follow  cer- 
tain provisions  protecting  both  the  right  of 
Hollle  Tonng  and  Mlssle  Passmore  to  occupy 
the  premises  as  a  home.  It  is  further  pro- 
vided that.  If  Mlssle  Passmore  outlive  Mollie 
Young,  the  proper^  Shall  be  the  "absolute 
property  of  Mlssle  Passmore."  On  the  other 
hand,  If  Mollie  Young  survived  Missie  Pass- 
more,  the  property  was  to  be  the  "absolute 
property  of  Mollie  Young."  If  the  deed  con- 
daded  here,  there  would  be  no  question  as  to 
the  estate  which  Missie  Passmore  would  take, 
bat  the  deed  further  provides  that,  should 
the  said  Mlssle  Passmore  have  any  child  or 
children,  upon  the  death  of  MoIIle  Young  and 
Bald  Mlssle  Passmore  the  property  should  be 
the  property  absolutely  of  said  child  or  chil- 
dren. Then  foIk)w  certain  provisions  for  the 
protection  of  the  right  of  the  children  to  use 
and  occupy  the  premises.  There  also  follow 
additional  provisions  protecting  Mollie  Young 
and  Mlssle  Passmore  against  their  husbands 
and  providing  that  neither  Mollie  Young  nor 
Missie  Passmore  should  Incumber  the  prop- 
erty by  any  lien  of  any  kind.  With  the 
validity  of  all  these  restrictions  we  are  not 
now  concerned.  We  mention  them  merely 
for  the  purpose  of  showing  how  carefully  the 
parties  were  looking  after  the  Interest  of 
Missie  Passmore's  children  by  not  only  pro- 
riding  that  upon  the  death  of  both  Mollie 
Young  and  Mlssfe  Passmore  the  property 
would  be  theirs,  but  by  further  providing 
that  it  should  not  be  liable  in  their  hands  for 
any  debts  Incurred  by  either  Mollie  Young  or 
Missie  Passmore.  Considering  the  instru- 
ment as  a  whole,  the  conclusion  cannot  be 
ewnped  that  the  parties  to  the  Instrument 


clearly  Intended  that  Mollie  Young  and  Mls- 
sle Passmore  should  eadi  have  a  life  estate 
in  the  property,  which  would  not  be  subject 
to  their  debts  or  the  control  of  their  hus- 
bands, and  wMch  should  not  be  incumbered 
in  any  manner  whatsoever,  and  upon  the  death 
of  both  Mollie  Young  and  Missie  Passmore 
the  property  should  go  to  Mlssle  Passmore's 
children,  if  she  had  any.  That  being  true, 
Missie  Passmore  and  her  husband  are  unable 
to  convey  the  fee-simple  title  to  the  property 
to  Dedman,  and  the  chancellor  properly-  so 
adjudged. 
Judgment  affirmed. 


QNAU  et  aL  v.  ACKERMAN.  • 
(Court  of  Appeals  of  Kentucky.    Oct.  19,  1915.) 

1.  MXTNICIPAL    COBPOBATIONS    <S=»788    —    OB- 

8tbucti0ns  of  streets— liability  of  citt 

—Notice. 

A  city  which  authorized  a  part  of  its  street 
to  be  obstructed  by  building  material  was  bound 
to  take  notice  of  the  nature  and  character  of  the 
obstruction,  and  notice  that  a  bed  of  slaking 
lime  had  been  placed  in  the  street  was  not  neces- 
sary to  render  it  liable  for  injuries  to  a  child 
who  fell  in  the  lime. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1641-1643,  1646, 
1652;   Dec.  Dig.  «=a>788.] 

2.  Evidence  «=>32-jru0iciAi  Noticb— Mu- 
nicipal Ordinances. 

Under  Ky.  St.  §  2776,  providing,  relative 
to  the  city  of  Louisville,  that  the  court  shall 
take  jndirial  cognizance  of  the  ordinances  of 
such  city,  it  was  not  necessary  to  offer  an  ordi- 
nance of  such  city  In  evidence. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  {  42;    Dec.  Dig.  <S=32.] 

3.  Municipal  Cobpobaiions  ^s>763— Dbfbo- 
TivK  Streets— Liability  of  City. 

A  city  is  under  the  duty  of  exercising  ordi- 
nary care  to  keep  its  streets  in  a  reasonably 
safe  condition  for  public  travel  by  children  as 
well  as  adults,  and  does  not  perform  its  duty  by 
maintaining  its  streets  in  a  reasonably  safe  con- 
dition for  the  use  of  adults,  but  leaving  them  in 
an  unsafe  condition  for  use  by  children. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporaaons,  Cent  Dig.  §§  1612-1615;  Dec. 
Dig.  <8=»763.] 

4.  Municipal  Coepobations  «5>763  —  Du- 
fectivk  Stbeets — Liability  of  City. 

If  a  higher  degree  of  care  is  required  to 
keep  streets  safe  for  use  by  children  than  to  keep 
them  safe  for  use  by  adults,  the  city  must  exer- 
cise such  degree  of  care,  since,  while  it  is  not 
obliged  to  do  more  than  to  exercise  ordinary 
care,  it  must  exercise  ordinary  care  in  respect 
to  all  who  have  the  right  to  use  the  streets,  and 
this  measure  of  care  may  impose  upon  it  the 
necessity  of  taking  greater  precautions  as  to  one 
class  than  would  be  required  as  to  another 
class. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  1612-1615;  Dec. 
Dig.  ®=»763.] 

5.  Neoliqencb  ®=>23 — ^Things  ATTRAcrryB 
TO  CniLDEEN  —  Stkeets  —  Obstbuctionb  — 
Liability. 

If  a  city  places  in  its  streets  an  attractive 
nuisance  dangerous  to  children  of  immature 
years  and  thouEhtless  habits,  it  will  be  answer- 
able for  any  injury  they  sustain  in  consequence 
of  its  failure  to  exercise  ordinary  care  to  keep 
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its  streets  in  teasonebly  safe  condition  for  their 
use. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dea  Dig.  «=923.] 

6.  municipai,     cobposatiors     «3>782     — 
Stmet9—Ob8Tbuctiok8— Liability. 

A  city  granting .  nermission  to  a  property 
owner  tu  place  aii  ocstruction  or  nuisance  at- 
tractive to  children  in  the  streets  occupied  pre- 
cisely the  same  attitude  as  if  it  had  placed  the 
obstruction  in  the  street  itself,  and  was  bound 
to  see  that  the  obstruction  did  not  make  the 
street  unsafe  for  use  by  the  public,  as  it  could 
not  delegate  to  others  the  duty  of  keeping  its 
streets  safe  and  thereby  excuse  itself. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  1605-1611;  Dec. 
Dig.  <S=>702.] 

7.  municipai.      cobfobattons      ^s»808      — 
Stkkbts— Obstructions— Ljabilitt. 

That  a  property  owner  who  placed  a  bed 
of  slaking  lime  in  ue  street  bad  secured  from 
the  city  the  right  to  do  so  did  not  excuse  him 
from  the  duty  of  not  leaving  the  street  in  such 
conditiun  as  to  be  unsafe  for  street  purposes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Die.  {{  1684r-1687,  IQW- 
IQM;    Dec  Dig.  <&»808.] 

8.  MtJNICIPAL    COBPOBATIORS    «=>762,     80ft— 
StBEETS— OBSTBUCTIONB— LlABIUTT. 

Where  an  obstruction  placed  in  a  street 
hj  a  property  owner  with  the  permission  of  the 
aty  made  the  street  unsafe,  the  city  and  the 
property  owner  were  jointly  and  severally  liable 
for  resulting  injuries. 

[Ed.  r><ute. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1605-1611,  Vi&ir- 
1687,  169(^1604;    Det  Dig.  <8=>762.  808.] 

9.  Municipal  Cobpobations  ®s>808— Liabil- 
ity FOB  Xeoliuence  of  Contractob. 

A  property  owner  granted  permission  by 
the  city  to  place  building  material  in  the  street 
was  responsible  for  any  negligence  on  the  part 
of  the  contractors  employed  by  him,  as  he  could 
not  excuse  himself  from  his  duty  or  liability  by 
employing  other  persons  to  do  what  he  had  been 
granted  permission  to  do. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  U  1684-1687,  1690- 
1694;    Dec  Dig.  «=9808.] 

10.  Damages    <S=>132— Pebsorai.    ImmoBS— 

EXCESSIVENESS. 

A  boy  between  two  and  three  yeara>oId  fell 
into  a  bed  of  slaking  lime,  and  was  so  badly 
burned  as  to  be  made  a  cripple  for  life.  His 
left  hand  and  arm  were  dreadfully  disfigured 
and  their  use  totally  destroyed,  and  his  tight 
hand,  aa  well  as  other  parts  of  his  body,  were 
also  badly  burned.  Held,  that  a  verdict  for 
flO.OOO  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  872-385,  S96;  Dec  Dig.  «=> 
132.] 

11.  Appeal   and   Ebbob   ®=3l004— Review- 
Amount  of  Damages. 

The  damages  alluwable  in  personal  Injury 
cases  cannot  be  carefully  measured  or  computed, 
but  must  be  left  to  the  judgment  and  discretion 
of  the  jury,  with  which  the  court  is  not  author- 
ized to,  and  will  not,  interfere,  unless  it  ap- 
pears that  their  assessment  of  damages  was  in- 
fluenced by  passion  or  prejudice,  or  is  so  un- 
reasonable as  to  appear  at  first  blush  entirely 
disproportionate  to  the  injuries. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3944-3947 ;  Dec.  Dig.  ®=» 
1004.] 

12.  New  Trial  4=975  —  Gboundb  —  Inadb- 
QUACY  OF  Damages. 

While,  under  Civ.  Code  Prac.  {  341,  pro- 
viding that  a  new  trial  shall  not  be  granted  on 


acconnt  of  smallneas  of  the  damages  in  an  ac- 
tion for  injury  to  the  person,  the  trial  court  i» 
not  authorized  to  grant  a  new  trial  in  personal 
injury  cases  on  the  sole  ^ound  that  the  recov- 
ery is  inadequate,  if  the  inadequacy  of  the  ver- 
dict is  attributable  to  errors  committed  daring 
the  trial,  or  if  a  new  trial  is  granted  for  other 
errors,  the  mere  fact  that  the  damages  are  in- 
adequate or  that  this  may  be  one  of  the  causes 
for  granting  a  new  trial  does  not  affect  the 
right  of  the  court  to  set  aside  the  verdict. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  EKg.  Jf  151,  152 ;   Dec  Dig.  <3=»75.] 

13.  Appeal  and   EKBOb   «=ae33— Review— 
Presumptions. 

Where  grounds  other  than  the  inadequacy 
of  the  verdict  are  relied  on  to  obtain  a  new  trial 
of  a  personal  injury  action,  and  are  sufficient  to 
justify  the  trial  court  in  directing  a  new  trial, 
and  the  record  does  not  show  what  reasons  in- 
fluenced the  trial  court  in  ordering  a  new  trial, 
it  will  not  be  assumed  that  the  new  trial  was 
granted  solely  because  the  recovery  was  inade- 
quate contrary  to  Civ.  Code  Prac.  |  341. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  §S  3426,  3426,  3772-3776; 
Dec  Dig.  «=s>933.] 

14.  Appeal  and  Ebbob  e=>Vn  —  RxTicw  — 
Obantino  of  New  Trial. 

The  discretion  of  the  trial  court  in  granting 
a  new  trial  will  not  be  interfered  with  unless  it 
appears  to  have  been  abused,  or  unless  it  ap- 
pears that  the  court  transcended  its  authority 
under  the  Code. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ig  3860-3865;  Dec  Dig.  «&=» 
977.] 

15.  Evidence  4=35— Judicial  Noticb— Mat- 
ters OF  Common  Knowledge. 

In  an  action  for  injuries  to  a  boy  two  or 
three  years  old  who  fell  into  a  bed  of  slaking 
lime  in  the  center  of  a  bed  of  sand  in  the  street, 
where  there  was  evidence  that  other  children  had 
been  playing  in  the  sand  pile  for  several  days, 
direct  evidence  that  the  injured  boy  was  at- 
tracted to  the  sand  pile  or  thnt  it  was  an  at- 
tractive nuisance  was  not  required,  aa  It  is  a 
matter  of  siich  common  knowiedj;e  that  courts 
and  juries  may  take  notice  of  it  without  evidence 
that  a  sand  pile  is  attractive  to  children. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  4;   Dec  Dig.  «=95.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  John  L>,  Ackerman,  by  next 
friend,  against  P.  J.  Gnau  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

Pendleton  Beckley  and  W.  J.  O'Connor, 
both  of  Louisville,  for  appellant  dty. 
O'Doherty  ft  Tents,  of  Louisville,  for  appel- 
lant P.  J.  Gnau.  Arthur  U.  Mann  and  Kohn, 
Bingham,  Sloss  ft  Spindle,  all  of  Louisville, 
for  appellee. 


CARROLL,  J.  In  August,  1911,  John 
Ackerman,  a  little  boy  between  two  and 
three  years  of  age,  sustained  severe,  painful, 
and  permanent  personal  Injuries  by  falling 
into  a  bed  of  slaking  lime,  commonly  known 
as  a  mortar  bed,  which  had  been  placed  in 
the  carriageway  of  Magnolia  avenue,  one 
of  the  streets  of  the  city  of  Louisville.  To 
recover  damages  for  the  injuries  so  sustatn- 
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ed,  he  broagbt  this  suit  by  his  father,  as  next 
frlmd,  against  P.  J.  Gnau,  the  owner  of  the 
adjacent  bnllding  In  which  It  was  Intended 
to  nse  the  mortar  that  was  being  prepared 
for  use,  T.  F.  House,  who  had  the  contract 
ifor  bnlldlng  the  house,  and  the  city  of 
LoalsTllle;  l%e  petition,  after  making  the 
nsnal  averments  In  cases  of  this  Und,  fur- 
ther set  out: 

"That  the  mortar  bed  was  in  a  depressioD 
made  in  the  center  of  a  pile  of  sand,  and  bad 
the  appearance  to  children  of  an  ordinary  sand 
pile,  and  in  its  nature  was  attractive  and  allor- 
ing  to,  and  did  attract,  children  of  tender  years, 
including  the  infant  plaintiff,  all  of  which  was 
or  ooold,  by  the  exercise  of  ordinary  care,  have 
been  known  by  the  defendants  and  each  of  them, 
bat  nevertheless  they  failed  to  guard  or  barri- 
cade the  nM>rtar  bed  so  as  to  exclude  children 
therefrom." 

On  the  first  trial  of  the  case  there  was  a 
verdict  In  favor  of  appellee  for  $1,000,  which 
was  subsequently  on  motion  of  appellee  set 
aside  by  the  trial  court,  and  on  the  secimd 
trial  of  the  case  there  was  a  Judgment  In 
favor  of  appellee  for  $10,000  against  Gnau, 
the  dty,  and  Hoose,  one-third,  as  found  by 
the  Jury,  to  be  paid  by  each  of  them.  It  ap- 
pears that  House  is  Insolvent,  and  so  no  ap- 
peal Is  prosecuted  from  the  Judgment  against 
hino. 

The  facts  are  substantiaUy  as  follows: 
The  defendant  Gnau,  who  was  the  owner  of 
a  lot  on  Magnolia  avenue,  obtained  a  permit 
trova  the  city  to  erect  a  house  thereon,  which 
permit  carried  with  it  the  right  to  m&ke 
nse  of  the  adjacent  street  in  accordance  with 
the  dty  ordinance  on  the  subject  This 
ordinance  provided  that  when  a  building  per- 
mit was  Issued  the  applicant  therefor  might 
nse  a  designated  portion  of  the  street  in 
front  of  the  premises  being  improved  for  the 
purpose  of  placing  thereon  building  material; 
and  in  accordance  with  this  permit  and  the 
ordinances  of  the  dty,  th^  mortar  bed  tn 
question  was  placed  in  the  carriageway  of 
Magnolia  avenue.  The  pile  of  sand  bad  been 
placed  in  the  street  some  days  before  the 
Ume  bed  was  made,  and  the  children  of  the 
nelghboruood  had  been  playing  in  this  sand 
from  the  time  It  was  placed  in  the  street  un- 
til a  few  hours  before  the  plaintiff  fell  into 
it.  The  lime  bed,  however,  was  not  made  in 
the  sand  nor  had  the  lime  commenced  to  be 
slaked  until  late  in  the  afternoon  of  the  day 
on  which  the  plaintiff  was  injured.  The 
parents  of  the  plaintifF  lived  in  a  house  about 
100  feet  from  this  mortar  bed,  which  con- 
sisted of  a  bed  of  sand  probably  12  inches 
deep  and  about  9  feet  long  and  12  feet  wide, 
wftb  a  bed  of  slaking  lime  in  the  center.  Be- 
tween 7  and  8  o'clock  at  night  the  plaintiff 
ran  ont  of  his  mother's  house  into  the  street 
and  went  immediately,  as  any  child  would, 
to  this  bed  of  sand,  and  in  a  moment  after- 
wards his  screams  were  heard  by  Jacob 
Loeb,  who  was  imssing,  and  he  at  once  went 
to  the  bed,  took  the  child  ont,  and  carried 
him  to  his  mother.  The  little  boy  was  hor- 
ribly burned.    His  left  hand  was  totally  de- 


stroyed, and  his  right  hand  was  badly 
burned,  as  were  other  parts  of  his  body. 

The  only  substantial  dispute  in  the  evi- 
dence grows  out  of  the  widely  differing  tes- 
timony as  to  whether  this  sand  pile  was 
barricaded  or  protected  In  any  manner  after 
the  lime  bed  had  been  made.  Witnesses  for 
the  plaintiff  said  that  there  were  no  boards 
or  other  barriers  around  the  pile,  or  any 
covering  on  top  of  it,  and  that  the  sand  pile, 
the  center  of  which  had  been  hollowed  out 
for  the  purpose  of  containing  the  lime  to  be 
slaked,  was  about  18  Inches  high  around  the 
edges;  while  witnesses  for  the  defendants 
said  that  the  sand  pile  with  the  lime  in  the 
center  was  Inclosed  by  boards  and  also  cov- 
ered by  boards. 

If  the  precautions  described  by  witnesses 
for  appellants  had  been  taken.  It  seems  very 
improbable  that  the  child  could  have  gotten 
in  the  bed  of  slaking  lime,  and  the  weight 
of  the  evidence  tends  to  support  the  view 
that  there  was  no  barrier  of  any  kind  placed 
around  the  sand  pile  or  any  covering  placed 
on  top  of  it.  There  was  an  electric  street 
light  near  by,  and  some  of  the  witnesses  say  a 
red  lantern  had  been  put  up  at  the  sand  pile, 
but,  whether  the  lantern  was  there  or  not,  the 
electric  light  was  suffldent  to  plainly  disclose 
to  any  adnlt  person  using  the  street  the  pres- 
ence of  the  mortar  bed ;  but,  of  course,  this 
little  boy  gave  no  heed  to  either  the  red 
light,  if  there  was  one,  or  the  electric  light. 
He  only  knew,  in  his  childish  way,  that 
there  was  a  sand  pile  there,  and  into  that 
sand  pile  he  wanted  to  and  did  go,  totally 
Ignorant  of  the  burning  lime  in  the  middle 
of  the  sand  and  unconsdous  of  the  danger  of 
playing  In  or  about  it. 

[1]  The  dty  moved  the  court  to  direct  a 
verdict  In  its  favor  because  the  evidence 
showed  that  it  did  not  have  any  notice  of 
the  fact  that  lime  had  been  put  in  the  sand 
bed  tor  the  purpose  of  slaking  between  the 
time  It  was  placed  there  and  the  time  of  the 
acddent,  a  few  hours  afterwards.  There 
^ould  be  much  force  in  this  position  if  it 
tvere  necessary  to  bring  notice  home  to  the 
dty  in  order  to  charge  it  with  liability  for 
the  acddent  But  it  is  well  settled  in  this 
state  that,  where  a  city  authorizes  work  to  be 
done  and  a  part  of  its  street  to  be  obstructed 
by  material  while  the  work  is  in  progress,  it 
must  take  notice  of  the  nature  and  charac- 
ter of  the  obstruction  which  it  has  author- 
ized. Oity  of  Louisville  v.  Keher,  117  Ky. 
841,  79  8.  W.  270,  25  Ky.  Law  Rep.  2003; 
Blocher  v.  Weco,  99  S.  W.  606,  30  Ky.  Law 
Rep.  689;  De  Garmo  v.  Vogt,  151  Ky.  847, 
152  8.  W.  969;  Town  of  Bellevue  v.  Rents, 
152  Ky.  426,  153  8.  W.  732. 

[2]  The  further  argument  is  made  for  the 
dty  that,  although  the  plaintiff  introduced 
in  evidence  a  permit  issued  by  the  dty  to 
Gnau,  the  ordinance  of  the  dty  granting  to 
persons  having  permits  to  build  the  right  to 
use  portions  of  the  street  for  the  purpose 
of  placing  building  material  tboreon  was  not 
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offered  in  evidence,  and  therefore  the  plain- 
tiff failed  to  proTe  that  the  dty  had  author- 
ised Gnau  to  use  the  street 

Under  section  2775  of  the  Kentncky  Stat- 
utes, the  courts  are  required  to  take  Judldal 
notice  of  the  ordinances  of  the  city  of  Louis- 
ville, and  this  statute  dispenses  with  the  ne- 
cessity of  introducing  these  ordinances  in  evi- 
dence. It  was  no  more  necessary  to  intro- 
duce the  ordinance  of  the  dty  relied  on  than 
It  would  have  been  to  introduce  a  sectiou  of 
the  Kentucky  Statutes  under  which  an  action 
was  brought  Weiss  v.  Commissioners  of 
Sewerage,  152  Ky.  552, 153  S.  W.  967. 

In  the  instructions  the  court  after  reciting 
that  Onau  had  obtained  permission  to  make 
improvements  upon  his  pro{)erty,  and  that 
this  gave  blm  the  right  to  use  a  part  of  Mag- 
nolia avenue  for  the  purpose  of  placing  his 
building  material  therein,  further  Instructed 
the  Jury  that: 

It  was  tiie  duty  «f  Gnau  and  Hoose  to  "so 
place  and  guard  said  Ume  bed  as  to  render  the 
street  reasonably  safe  for  persons  lawfully  us- 
ing same;  and  if  you  l)elieve  from  the  evi- 
dence tliat  said  lime  bed  was  attractive  or  in- 
viting to  children,  and  it  was  dangerous  for 
them  to  go  upon  it  and  that  the  said  Gnan  and 
House  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  said  lime  bed  was 
attractive  or  inviting  to  children,  and  that  it 
was  dangerous  for  them  to  go  upon  it,  if  it  was 
so  attractive  or  inviting  and  dangerous  for 
them  to  go  upon  it,  then  it  was  their  duty  to 
exercise  ordinary  care  to  prevent  injury  to 
children  using  the  street  by  adopting  and  en- 
forcing such  precautions  as  were  reasonably 
BuflScient  for  that  purpose;  and  if  you  shall 
believe  from  the  evidence  that  Magnolia  street 
at  the  time  and  place  mentioned  was  not  reason- 
ably safe  for  use  by  the  public  by  reason  of  th» 
Ume  bed  referred  to  in  the  evidence,  and  if  you 
stiall  further  t>elieve  from  the  evidence  that 
Gnau  and  House  negligently  failed  to  adopt  and 
use  such  precautions  in  guarding  said  lime  bed 
as  were  reasonably  necessary  to  protect  children 
using  said  street  from  injury,  and  that  by  rea- 
son of  such  failure  upon  their  part,  or  of  either 
of  them,  or  any  of  their  employes,  if  they  or 
any  of  them  did  so  fail,  the  plaintiff  received 
the  injuries  of  which  be  complains,  the  law  is 
for  the  plaintiff  as  against  the  defendants  Gnau 
and  House,  and  the  jury  should  so  find." 

"But,  unless  yon  shall  so  believe  from  the 
evidence,  the  law  is  for  the  defendants  GnSu  and 
House,  and  the  jury  should  so  find." 

In  the  second  instruction  the  Jury  were 
told  that: 

"It  was  the  duty  of  the  defendant  city  of 
Louisville  to  keep  its  streets  and  highways,  in- 
cluding Magnolia  avenue,  at  the  place  indicated 
in  the  evidence,  in  a  reasonably  safe  condition 
for  use  by  persons  lawfully  using  the  same,  and 
to  exercise  ordinary  care  to  cause  the  precau- 
tions referred  to  in  the  first  instruction  to  be 
taken  by  the  defendants  Gnau  and  House  wlille 
the  lime  bed  referred  to  in  the  evidence  remained 
in  the  street  for  the  construction  of  said  build- 
ing under  said  permit ;  and  if  the  jury  shall  be- 
lieve from  the  evidence  that  Magnolia  street, 
at  the  time  and  place  mentioned,  was  not  rea- 
sonably safe  for  use  by  the  public  by  reason  of 
the  lime  bed  referred  to  in  the  evidence,  and  if 
the  jury  shall  further  believe  from  the  evidence 
that  the  defendant  the  city  of  Louisville  failed 
to  exercise  ordinary  care  to  cause  the  precau- 
tions referred  to  in  the  first  instruction  to  be 
taken  by  Gnau  and  House,  and  that  by  reason 
of  its  negligence  in  that  regard,  it  it  was  negli- 


Sent  the  plaintlfl  recdved  the  injuries  of  which 
e  complains,  then  the  law  is  for  the  plaintiff  as 
against  the  city  of  T^ouisville,  as  well  as  Gnau 
and  House,  and  the  jury  should  so  find." 

"But,  unless  yon  shall  so  believe  from  the  evi- 
dence, the  law  is  for  the  defendant  the  city  of 
Louisville,  and  the  jury  should  so  find." 

These  Instructions  are  criticized  both  by 
the  city  and  Gnau,  but  we  think  they  fairly 
submitted  the  law  of  the  case  as  to  both  of 
these  defendants.  It  will  he  noticed  that  the 
first  instruction  told  the  Jury  that  It  was 
the  duty  of  Gnau  and  House  to  so  protect 
the  lime  bed  as  to  render  the  street  reason- 
ably safe  for  persons  lawfully  using  the 
same,  and  that  If  the  lime  bed  was  attractive 
or  Inviting  to  children,  as  well  as  dangerous 
for  them  to  go  about  and  Gnau  and  House 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  Icnown,  this  fact  U  was  their  du- 
ty to  exercise  ordinary  care  to  adopt  such 
means  of  protecting  the  beA  as  were  reason- 
ably sufficient  to  guard  it  against  use  by 
children,  and  If  they  failed  to  adopt  such  pre- 
cautions as  were  reasonably  suihcient  they 
were  guilty  of  negligence. 

[3-5]  The  second  instruction  charged  the 
city  with  the  duty  of  keeping  the  street  In 
reasonably  safe  condition,  and  with  the  fur- 
ther duty  of  exercising  the  care  with  respect 
to  children  that  was  imposed  upon  Gnau  and 
House,  and  that  if  It  failed  to  exercise  the 
care  indicated,  it  was  guilty  of  negligence. 
The  city  was  under  a  duty  to  exercise  ordl» 
nary  care  to  keep  its  streets  in  reasonably 
safe  condition  for  public  travel,  and  this 
duty  Imposed  upon  it  the  necessity  of  keep- 
ing them  in  such  condition,  not  only  for 
adults,  but  for  all  others  who  had  the  right 
to  use  them.  Children  have  as  much  right  to 
use  the  streets  as  grown  persons,  and  the 
city  baa  not  performed  its  duty  when  it  main- 
tains its  streets  in  reasonably  safe  condition 
for  the  use  of  adults,  but  leaves  them  in  an 
unsafe  condition  for  use  by  children.  If  it 
requires  a  higher  degree  of  care  to  keep  the 
streets  safe  for  use  by  children  than  it  does 
to  keep  them  safe  for  use  by  adults,  then  the 
city  must  exercise  this  degree  of  care,  as 
the  ordinary  care  exacted  of  the  city  in  the 
maintenance  of  its  streets  means  ordinary 
care  in  respect  to  all  who  have  the  right  to 
ase  the  streets.  It  cannot  excuse  itself  from 
liability,  as  attempted  in  this  case,  by  saying 
that  this  lime  bed  was  in  a  well-lighted  street 
and  so  conspicuous  as  that  no  adult,  in  the 
exercise  of  reasonable  care,  would  walk  or  go 
into  it  and  so,  having  exercised  this  meas- 
ure of  care,  it  was  not  required  to  ke^  the 
place  reasonably  safe  for  children.  The  city 
must  take  notice  of  the  use  of  its  streets  by 
children,  and  if  it  places,  or  permits  to  be 
placed,  in  the  streets,  an  attractive  nuisance 
that  is  dangerous  to  children  of  immature 
years  and  thoughtless  habits,  it  will.l>e  an- 
swerable for  any  injury  they  sustain  in  con- 
sequence of  its  failure  to  exercise  ordinary 
care  to  keep  Its  streets  in  reasonably  safe 
condition  for  use  bf  diildren.    The  measure 
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of  care  required  of  a  dty  and  Its  duty  in 
respect  to  its  streets  extoids  alike  to  all 
classes  using  the  streets,  the  old  and  young, 
tbe  strong  and  tbe  weak,  and  It  owes  to  eacb 
of  them  precisely  the  same  degree  of  care,  al- 
though this  measure  of  care  may  Impose  up- 
on It  the  necessity  of  taking  greater  precau- 
tloDs  as  to  one  class  than  would  be  required 
as  to  another  class.  This  does  not  mean 
that  under  any  circumstances  the  dty  is 
obliged  to  do  more  than  exercise  ordinary 
care  to  keep  Its  streets  in  reasonably  safe 
condition  for  nse.  It  <mly  means  that  it 
must  take  notice  of  the  different  classes  of 
people  that  use  its  streets,  and  must  main- 
tain them  in  order  for  use  by  these  several 
classes,  although  this  may  demand  more 
care  than  would  be  necessary  if  only  one 
class  of  people  nsed  the  streets. 

[i]  The  dty  granted  permissl<»  to  Gnan 
to  place  this  obstruction  or  attractive  nui- 
sance to  children  In  the  street,  and  therefore 
it  occupies  predsely  the  same  attitude  as 
if  it  bad  placed  ttiis  obstruction  in  the  street 
The  city  could  not,  by  granting  this  permis- 
sion, relieve  itself  of  the  duty  it  owed  to 
keep  Its  streets  in  reasonably  safe  condition 
for  nse.  The  dnty  of  keeping  its  streets  in 
condition  for  use  is  an  absolute  duty  that  the 
dt}-  cannot  delegate  to  others  and  thereby 
ezcnse  Itself.  When  it  grants  i)erml88ion  to 
another  party  to  place  an  obstruction  in  its 
streets,  it  must  take  notice  of  the  nature  and 
diaracter  of  obstruction  so  placed  and  the 
manner  in  which  it  is  maintained,  and  see  to 
it  that  it  does  not  make  the  street  unsafe  for 
nse  by  the  public.  If  this  were  not  so,  the 
city  could,  by  granting  4)ermits  to  occupy  Its 
streets,  relieve  Itself  entirely  of  the  duty  it 
owes  the  public ;  and  we  do  not  know  of  any 
authority  that  would  countenance  a  doctrine 
like  this. 

[7]  In  the  case  we  have  the  property  own- 
er, Gnau,  secured  from  the  dty  the  right  to 
place  this  lime  bed  in  the  street,  but  this 
did  not  have  the  effect  of  excusing  the  dty 
from  the  care  Imposed  upon  it,  or  have  the 
effect  of  excusing  Gnau  from  the  duty  he 
owed  not  to  leave  the  street  in  such  condi- 
tion as  to  be  unsafe  for  the  uses  to  which  it 
was  set  apart  and  dedicated.  If  Gnau,  with- 
out obtaining  permission  from  the  dty  had 
placed  a  dangerous  obstruction  in  the  street, 
there  could  be,  of  course,  no  question  about 
Us  liability  in  damages  to  any  per&on  In- 
jured by  the  obstraction,  if  it  developed  that 
it  rendered  the  street  unsafe  for  public  trav- 
el, and  In  such  a  state  of  case  the  city  would 
be  Jointly  and  equally  liable  with  Gnau  if  it 
had  notice  of  the  obstruction  in  time  to  take 
snob  measures  as  might  be  necessary  to  re- 
nwve  or  protect  it  Now,  this  duty  and  cor- 
responding liability  of  Gnau  was  not  dimin- 
ished by  the  fact  that  he  obtained  permls- 
tton  to  place  the  obstruction  in  the  street, 
the  dty  did  not  give  him  the  right  to  un- 
nuonaUy  obstmct  the  street  or  to  make 


It  unsafe  for  puUic  use,  and  when  the  dty 
granted  this  permission  to  Gnau  it  under- 
took, as  between  It  and  persons  using  the 
street,  that  Gnau  would  not  place  any  dan- 
gerous obstructions  in  the  public  way,  and 
Gnau  undertook  tluit  he  would  not  do  any- 
thing that  would  make  the  street  unsafe  for 
public  use. 

[I]  If,  then,  the  use  that  Gnau  made  of  the 
street  made  it  unsafe  for  public  use,  both  the 
dty  and  Gnau  became  jointly  and  severally 
liable  for  injuries  suffered  in  consequence 
thereof.  Their  measure  of  duty  and  liabil- 
ity was  predsely  the  same. 

[I]  It  is  scarcely  necessary  to  add  that 
Gnau  was  responsible,  not  only  to  the  dty, 
but  to  the  public,  for  any  negligence  on  the 
part  of  contractors  employed  by  him  to  do 
the  work.  He  could  not  excuse  himself  from 
either  his  duty  or  his  liability  by  employing 
other  persons  to  do  what  he  had  been 
granted  permission  by  the  city  to  do.  The 
city  gave  permission  to  Gnau  to  place  mate- 
rial In  the  street,  and  If  he,  under  that  grant, 
permitted  or  authorized  others  to  do  what  he 
had  the  right  to  do,  he,  of  course,  assumed 
responsibility  for  their  conduct,  although 
they  ndght  also  be  liable,  in  connection  with 
Gnau  and  the  city,  to  any  person  injured 
by  reason  of  their  negligence:  The  princi- 
ples' we  have  set  forth  as  governing  in  this 
case  are  fully  supported  by  the  fuUowlng 
authorities:  Bransom's  Adm'r  v.  Labrot,  81 
Ky.  6.3S,  50  Am.  Rep.  193 ;  U.  S.  Natural  Gas 
Co.  V.  Hicks,  134  Ky.  12,  lift  S.  W.  166,  23 
Ia  R.  A.  (N.  S.)  249,  135  Am.  St.  Rep.  407: 
Sydnor  v.  Arnold,  122  Ky.  557,  92  S.  W.  289, 
28  Ky.  Law  Rep.  1250 ;  Louisville  R.  Co.  v. 
Esselman,  93  S.  W.  50,  29  Ky.  Law  Rep.  333; 
Snare  &  Trlest  Co.  v.  Friedman,  169  Fed. 
1,  94  C.  C.  A.  369,  40  L.  R.  A.  (N.  S.)  367. 

There  is  some  complaint  made  of  the  action 
of  the  trial  court  with  respect  to  argument 
of  counsel,  but  we  find  no  objection  to  the 
course  pursued  by  the  trial  court. 

[10, 11]  It  is  next  contended  on  the  part  of 
both  appdlants  that  the  verdict  is  excessive. 
We  do  not  think  so.  This  Uttle  boy  has  been 
made  a  cripple  for  life.  Aside  from  the  other 
bums  upon  his  body,  his  left  hand  and  arm 
are  not  only  dreadfully  disfigured,  but  their 
use  Is  totally  destroyed.  Just  what  ought  to 
be  or  should  be  reasonable  compensation  for 
an  injury  like  this  it  is  not  possible  to  deter- 
mine with  mathematical  accuracy,  or,  indeed, 
with  even  reasonable  accuracy.  No  rule 
has  ever  been  or  ever  can  be  laid  down  by 
which  the  damages  allowable  In  personal 
injury  cases  may  be  carefully  measured  or 
computed.  The  best  that  can  be  done  under 
these  drcumstances  Is  to  leave  what  is  fair 
and  right  to  the  judgment  and  discretion  of 
the  12  men  who  compose  the  Jury,  and  their 
Judgment  and  discretion  we  are  not  author- 
ized to,  and  wUl  not,  interfere  with,  unless 
It  appears  that  their  assessment  was  Influenc- 
ed by  passion  or  prejudice  or  is  so  unreason- 


Digitized  by 


Google 


179  SOUTHWESTS3BN  BBPORTEB 


(Ky. 


able  aa  to  appear  at  first  blush  entirely  dis- 
proportionate to  the  Injuries  sustained.  Nei- 
ther of  these  conditions  appear  In  this  case, 
and  therefore  we  will  not  disturb  the  judg- 
ment on  the  ground  that  It  is  excessive. 
L.  &  N.  R.  E.  Co.  V.  Mitchell,  87  Ky.  327,  8 
a  W.  706,  10  Ky.  Law  Rep.  211;  LoulsvUle 
B.  COw  V.  Bryant,  142  Ky.  163,  134  S.  W. 
182;  L.  &  N.  R.  B.  Co.  v.  Pedlgo,  129  Ky. 
664,  113  S.  W.  116. 

[12]  Another  ground  urged  for  reversal  Is 
that  the  court  erred  In  setting  aside  the  first 
verdict  tot  $1,000.  The  Code  provides.  In 
section  341,  that: 

"A  new  trial  shall  not  be  sranted  on  account 
of  the  smallneBs  of  damages  u  an  action  for  an 
injury  to  the  person  or  reputation.    •    •    •  " 

Under  this  section  the  trial  court  Is  not 
authorized  to  grant  a  new  trial  In  personal 
Injury  cases  on  the  sole  ground  that  the  re- 
covery Is  Inadequate,  Independent  of  a  re- 
covery for  special  damages,  If  such  damages 
are  (dalmed.  But  If  the  Inadequacy  of  the 
verdict  Is'  attributable  to  errors  committed 
during  the  trial  of  the  case,  or  If  a  new  trial 
should  be  granted  for  other  errors  than  the 
smallness  of  the  damages,  the  mere  circum- 
stance that  the  damages  are  Inadequate,  or 
that  this  may  be  one  of  the  causes  for  grant- 
ing a  new  trial,  does  not  Interfere  with  the 
right  of  the  court  to  set  aside  the  verdict 
Pendley  v.  I.  C.  Railroad,  92  S.  W.  1,  28  Ky. 
Law  Bep.  1324;  Gaines  v.  Madison vllle, 
Hartford  &  li^astem  B.  B.  Co.,  143  Ky.  250, 
136  S.  W.  230. 

[13]  Of  course.  If  It  appeared  that  the  trial 
court  set  aside  the  first  verdict  solely  on  ac- 
count of  the  smallness  of  damages,  we  would 
have  a  case  coming  directly  within  the  pro- 
vision of  the  Code  denying  to  the  trial  court 
the  right  to  set  a&lde  the  verdict  on  this 
ground.  But  where  grounds  other  than  the 
inadequacy  of  the  verdict  are  relied  on  to 
obtain  a  new  trial,  and  these  grounds,  or 
some  of  them,  are  sufficient  to  Justify  the 
trial  court  In  directing  a  new  trial,  we  will 
not  assume  that  the  new  trial  was  granted 
solely  because  the  recovery  was  Inadequate, 
when  the  record,  as  In  this  case,  does  not 
show  the  reatons  that  influenced  the  trial 
court  in  ordering  a  new  trial.  Norvell  v. 
Paducah  Box  &  Basket  Co.,  167  Ky.  703,  163 
S.  W.  1106;  Greenberg  v.  Hyman  &  Oppen- 
heim,  150  Ky.  618,  167  S.  W.  914 ;  McLemore 
V.  Evans  vllle  &  Bowling  Green  Packet  Co., 
160  Ky.  566,  160  S.  W.  1006. 

[14]  It  has  been  frequently  announced  by 
this  court  that  the  discretion  of  the  trial 
court  In  granting  a  new  trial  will  not  be 
Interfered  with  unless  it  appears  to  have 
been  abused,  or  It  appears  that  in  granting 
it  the  court  transcended  its  authority  under 
the  Code.  Wllhelm  v.  Louisville  By.  Co., 
147  Ky.  196,  143  8.  W.  1013 ;  Conley  v.  Cen- 
tral Kentucky  Traction  Co.,  1S2  Ky.  764, 
154  S.  W.  41. 

In  this  case  it  appears  that  the  plain- 


tiff asked  for  a  new  trial  on  other  grounds 
than  the  smallness  of  the  verdict,  and  we 
think  the  court,  in  the  exercise  of  a  sound 
discretion,  may  have  granted  the  new  trial 
on  other  grounds  than  the  smallness  of  the 
verdict 

[IS]  Another  reason  assigned  for  reversal 
is  that  there  was  no  evidence  to  show  that 
the  little  boy  had  been  attracted  to  the  sand 
pile,  or  that  it  was  what  may  be  called  an 
attractive  nuisance.  There  was  evidence 
that  other  children  had  been  playing  In  this 
sand  pile  for  several  days,  and  no  direct  evi- 
dence was  needed  to  show  that  the  little 
boy  who  was  injured  had  been  attracted  to 
the  sand  pile  or  that  it  was  what  may  be 
called  an  attractive  nuisance.  That  a  sand 
pile  is  attractive  to  children  and  a  place 
where  they  delight  to  play  is  a  matter  of 
such  common  knowledge  in  the  everyday 
affairs  of  life  that  courts  and  Juries  may 
take  notice  of  it  without  direct  evidence  on 
the  subject  4  Wigmore  on  Evidence,  {  2570; 
Craig  V.  Durrett,  1  J.  J.  Marsh.  365,  19  Am. 
Dec.  103;  Baum  v.  Winston,  8  Mete.  127. 
Every  person  who  ever  saw  a  pile  d!  sand 
in  an  accessible  place  where  young  children 
play  Imows  its  attractiveness  for  tbem. 
Everybody  further  knows  that  an  ordinary 
sand  pile  is  perfectly  safe  for  children  to 
play  in  at  all  times  and  under  all  drcom- 
stances,  and  when  an  ordinary  sand  pile, 
located  in  a  place  accessible  to  children,  is 
converted  into  a  place  of  great  danger,  as, 
for  example,  when  a  bed  of  slaking  lime  la 
put  in  the  middle  of  It  the  person  who  con- 
verts this  place  of  perfect  safety  into  a  place 
of  extreme  danger  needs  to  be  careful  bow 
he  protects  it 

The  Judgment  la  affirmed. 


MASON  ft  HUBST  CO.  et  al.  v.  FELTNEB. 

(Court  of  Appeals  of  Kentucky.    Oct  19,  1915.) 

1.  PuEADiNO   «=>403— Dkjbctivb   PJtnnoN— 
Cube  by  Arsweb. 

Whether  or  not  the  petition  in  a  servant's 
action  for  injury  was  detective  in  not  negativ- 
ing bis  contributory  neeligence,  it  wag  cured  by 
answers  affirmatively  alleging  that  plaintiff  was 
guilty  of  contributory  negligence,  which  waa 
denied  by  reply,  so  that  issue  was  joined,  and 
the  case  submitted  thereon. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  H  1343-1347 ;   Dec.  Dig.  «=9403.] 

2.  Mabtkb  ANn  Sebvaitt  ®=9264— Pleaoirqs 
AHD    Issues — Independent    Contkactob. 

In  a  servant's  action  for  injury  wherein 
the  petition  alleged  that  it  occurred  on  the  de- 
fendant railroad's  property,  that  the  railroad  bad 
employed  a  contractor,  tmd  that  both  had  em- 
ployed plaintiff  to  work  there,  and  where  the 
railroad  and  the  contractor  admitted  tliat  the 
contractor  was  employed  by  the  railroad  to 
move  all  the  stone  and  other  material  out  of  the 
tunnel  by  the  yard,  according  to  specifications, 
and  the  reply  to  the  answer  of  the  railroad  con- 
troverted Its  allegations  as  to  the  contractor's 
doing  the  work  by  the  yard  or  according  to 
specifications,  but  did  not  join  issue  on  the  con- 
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tractor's  answer  in  SQch  regard,  the  issue  rais- 
ed was  whether  the  work  was  done  by  an  ^- 
dependent  contractor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  861-S76 ;  Dec.  Dig.  «=> 
2&t.] 

3.  Mabtbb  awd  Skbtart  «=»205— Action  fob 

InjUBT— BUBDEN    Oir    PbOOF— INDKFENDKNT 
CONTRACTOB. 

Under  such  pleadings,  the  harden  was  on 
the  railroad  to  establish  the  fact  that  the  work 
wu  done  by  an  independent  contractor. 

[Kd.  Note. — For  other  cases,  sec  Master  &  Serv- 
nnt,  Cent  Dig.  K  877-908, 955;  l;cc.I)ig.  <S=>265.] 

4.  Mastbk  and   Sebvant  «=>101,  102,   266— 

BOILEB     SXPLOSION— PBESUUPTION— NEOLI- 
QBHCX. 

A  master  operating  a  boiler  is  required  to 
exercise  ordinary  care  to  prevent  injury,  and 
an  explosion  does  not  give  rise  to  a  presumji- 
tioD  of  negligence. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  {{  135,  171,  174,  178-184, 
182,  877-908,  956:  tUc.  Dig.  <S=>101, 102, 265.] 

&  Apfeai,  and  XJbbob  4=>172  —  QuxsnoNa 

MOT  Raised  Below. 

In  a  servant's  action  for  injury  from  a  boil- 
er explosion,  where  the  petition  only  showed 
that  be  was  under  21  years  of  age,  and  only 
charged  negligence  with  respect  to  defendant's 
operation  of  the  boiler,  bis  recovery  was  lim- 
ited to  the  negligence  alleged,  and  be  could  not 
for  the  first  time  on  appeal  raise  the  issue  that 
be  was  only  13  years  of  age,  and  was  employed 
in  violation  of  Ky.  St  i  331a,  subsec.  9,  making 
it  unlawful  to  employ  a  child  under  16  in  work 
dangerous  to  life,  and  under  which  the  doc- 
trines of  assumed  risk,  fellow  servant,  and  con>- 
tribntory  negligence  do  not  apply. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  1070-1078;  Dec.  Dig. 
«=»172.1 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  Bert  Feltner,  by  his  next  friend, 
against  the  Mason  &  Hurst  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Beversed  and  remanded  for 
new  trlaL 

Wootton  &  Morgan,  of  Hazard,  Samuel  M. 
Wilson,  of  Lexington,  and  Benjamin  D.  War- 
field  and  Chas.  H.  Moorman,  both  of  Louis- 
▼llle,  for  appellants.  F.  J.  Eversole,  and 
Hogg  ft  Johnaon,  all  of  Hazard,  for  appel- 
lee. 


NCNN,  J.  Api)ellee,  an  Infant  under  21 
years  of  age,  brought  this  action  by  his  father, 
as  next  friend,  against  the  Mason  &  Hurst 
Company  and  the  Lexlngtcu  ft  Eastern  Rail- 
way Company  to  recover  damages  for  Injuries 
received  In  a  boiler  explosion,  and  obtained 
a  verdict  and  judgment  against  them  Jointly 
tor  92JBOO.  There  was  proof  that  he  was 
badly  scalded  abont  the  heed  and  face,  and 
one  eye  and  one  ear  permanently  Injured. 

[1]  The  appellants  seek  a  reversal  upon 
several  grounds.  Hie  first  Is  that  the  peti- 
tion does  not  negative  contributory  negU- 
genceL  The  appellants,  by  separate  answers, 
affirmatively  set  up  that  the  plaintiff  was 
guilty  of  contribntory  negligence,  and  but 
for  which  he  would  not  have  been  Injured. 


Whether  or  not  the  petition  was  defective  In 
this  regard,  the  answers  cured  it  This  was 
denied  by  reply,  so  that  issue  was  Joined  and 
the  case  submitted  upon  these  propositions. 

[2]  The  appellant  Lexington  ft  Eastern 
Ballway  Company  contends  that  the  court 
erred  in  failing  to  direct  the  jury  peremptori- 
ly to  find  for  it,  because,  as  It  says,  there  is 
no  proof  to  sustain  the  allegation  that  the 
plaintiff  was  employed  by  the  railroad.  The 
injury  occurred  while  he  was  employed  and 
at  work  on  its  property  where  it  was  having 
a  tunnel  driven.  The  petition  charged  that 
the  railroad  had  "employed"  the  Mason  ft 
Hurst  Company  to  do  this  work,  and  that 
both  companies  had  "employed"  the  boy  to 
work  there. 

Apiiellants  find  separate  answers,  and  eadi 
admits  "that  Mason  ft  Hurst  CJompany  were 
employed  to  and  did  build  for  the  rallitoad 
company  the  tunnel  in  question,  and  that  the 
Mason  ft  Hurst  Company"  contracted  with  it 
(the  railroad)  to  move  all  the  stone  and  other 
material  out  of  the  tannd  at  so  much  per 
cubic  yard,  and  that  they  wero  to  do  said 
work  according  to  plans  and  spedflcatlons 
furnished  by  it  A  reply  was  filed  to  the  an- 
swer of  the  railroad  which  controverted  the 
allegations  with  reference  to  Mason  ft  Hurst 
Company  doing  the  work  under  contract  oir 
by  the  yard,  or  according  to  plans  and  spedfl- 
catlons. It  is  immaterial  that  Issue  was  not 
Joined  on  the  Mason  ft  Hurst  answer  in  this 
regard.  The  Issue  raised  by  the  pleadings 
was  whether  the  work  was  done  by  an  inde- 
pendent contractor. 

[3]  Under  the  pleadings,  the  burden  was 
upon  the  railroad  to  establish  that  fact,  be- 
cause its  answer  affirmed  it  Although  there 
Is  an  absence  of  proof  on  the  question,  still 
It  can  only  operate  to  the  disadvantage  of 
the  railroad  and  not  to  the  appellee. 

A  more  serious  question  is  whether  there 
was  evidence  to  sustain  the  charge  of  neg- 
ligence in  the  operation  of  the  boiler  which 
exploded.  The  boiler  was  located  about  176 
yards  from  the  mouth  of  the  tunnel,  and 
steam  was  piped  from  It  to  the  tunnel  to 
operate  drills.  The  plaintiff  was  employed 
as  a  wat«r  boy,  but  it  was  his  duty  also  to 
run  errands.  At  the  time  in  question  there 
was  a  failure  of  steam  supply  at  the  drills 
in  the  tunnel,  and  the  drill  men  sent  the  boy 
to  the  boiler  to  notify  the  fireman  of  the 
fact  and  request  him  to  turn  on  the  steam. 
When  he  got  nearly  to  the  boiler  and  had 
Just  spoken  to  the  fireman  the  explosion  oc- 
curred. Nothing  more  is  known  or  told  about 
the  circumstance,  except  that  the  boy  saw 
two  Anstrians  packing  water  for  the  boiler. 
One  of  them  was  near  by,  and  the  other  was 
going  down  the  river  bank  with  two  buckets. 
Several  days  later  the  Mason  &  Hurst  Com- 
pany sent  a  man  named  Gambrel  to  repair 
the  trailer.  Describing  the  boiler  as  he  found 
it,  he  says: 


^mUiWat  ethar  cam  aee 
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"The  sta7  bolts  had  given  way  that  holds  the 
crown  sheet  up  to  the  outside  of  the  boiler. 
The  tensile  of  the  boiler  was  weak." 

Witbont  a  sbow  of  further  facts  upon 
which  to  base  an  opinion  be  was  asked  to 
venture  one  upon  the  "cause  of  the  bolts 
coming  loose  and  the  crown  sheet  falling." 
He  answered : 

"The  water  gets  ofif  the  top  of  the  crown 
sheet  and  you've  got  a  high  pressure,  and  that 
causes  the  tensile  strength  of  the  boiler  to  give 
way,  and  that  pulls  out  the  stay  bolts  that  bolts 
it  up.  Q.  That  is  turning  the  water  on?  A. 
Yes.'^' 

Manifestly  if  the  water  Is  permitted  to 
get  too  low  in  any  boiler,  and  cold  water  is 
turned  In  upon  high  steam  pressure,  an  ex- 
plosion will  result,  but  the  witness  Gambrel 
was  not  there  at  the  time  of  the  explosion, 
and  does  not  Intimate  that  such  conditions 
existed  In  this  case.  There  is  no  proof  about 
the  stage  of  water  in  the  boiler,  or  the 
amount  of  steam  pressure,  or  of  any  attempt 
to  turn  water  Into  the  boiler. 

The  petition  charges  that: 

"The  injuries  were  caused  by  the  negligence 
and  carelessness  of  defendants  in  the  operation 
of  said  boiler  and  by  the  negligence  and  care- 
lessness of  the  servants  of  defendants  who  oper- 
ated and  managed  said  boiler  at  the  time." 

We  have  made  reference  to  the  only  evi- 
dence on  the  proposition.  It  does  not  show 
that  the  appellants  or  their  servants  were 
negligent  or  careless  in  the  operation  or 
management  of  the  boiler.  The  only  thing 
established  is  the  fact  of  the  explosion  and 
the  condition  of  the  stay  bolts  and  crown 
sheet  afterwards — a  condition  common  to 
most  boiler  explosions,  negligent  or  not. 

[4J  The  case  resolves  itself  down  to  wheth- 
er a  boiler  explosion  gives  rise  to  the  pre- 
sumption of  negligence;  that  is,  whether  the 
doctrine  of  res  ipsa  loquitur  applies.  This 
was  answered  in  the  negative  In  the  recent 
case  of  Branham's  Adm'r  v.  Buckley,  158  Ky. 
848,  168  S.  W.  618,  where  in  a  case  like  this 
the  duty  of  the  defendants  was  the  exercise 
of  ordinary  oare  to  prevent  injury: 

"The  fact  of  an  explosion  of  a  steam  boiler 
creates  no  presumption  of  negligence." 

In  addition  to  the  cases  there  cited,  Louis- 
vUle  Gas  Co.  v.  Kaufman,  Straus  &  Co.,  105 
Ky.  131,  48  S.  W.  434,  20  Ky.  Law  Rep.  1069, 
is  to  the  same  effect 

A  leading  case  on  the  subject  is  HutC  T. 
Austin,  46  Ohio  St  386,  21  N.  £}.  864,  15  Am. 
St  Rep.  613.    We  quote: 

"Instances  are  not  infrequent  of  steam  boil- 
er explosions  where  there  has  been  no  want  of 
ordinary  care  ond  skill  in  their  management, 
and  even  where  there  has  been  the  greatest 
care ;  -end  explosions  of  steam  boilers  have  hap- 
pened of  so  mysterious  a  character  that  they 
could  not,  with  confidence,  be  assigned  to  any 
known  cause." 

[6]  In  reply  to  this  appellee  calls  atten- 
tion to  the  fact  that  the  evidence  shows  the 
boy  was  only  13  years  old  at  the  time  of  hla 
Injury,  and  that  he  was  employed  in  viola- 
tion  of   section   331a,    subsec.   9,   Kentucky 


Statutes.  By  that  section  it  Is  made  unlaw- 
ful to  employ  a  child  under  16  years  of  age 
to  work  in  any  occupation  dangerous  to  life, 
limb,  or  health.  In  such  cases  the  doctrine 
of  assumed  risk,  fellow  servant,  and  contribu- 
tory negligence  have  no  application.  Had  the 
petition  been  framed  and  the  case  practiced 
on  that  theory,  the  sole  question  for  submis- 
sion to  the  jury,  under  the  proof  as  we  now 
have  it,  would  have  been  whether  the  occupa- 
tion of  the  boy  at  the  time  was  dangerous  to 
life  or  limb.  L.,  H.  &  St  L.  Ry.  Co.  v.  Lyons, 
155  Ky.  306,  150  S.  W.  971,  48  L.  R.  A.  (N.  S.) 
667;  Stearns  Coal  &  Lumber  Oo.  v.  Tuggle, 
by,  etc.,  156  Ky.  714,  161  S.  W.  1112.  The 
appellee's  difficulty  is  that  he  is  seeking  to 
raise  these  Lssues  for  the  flrst  time  on  appeaL 
Oom  the  petition  it  is  merely  made  to  ap- 
pear that  the  boy  la  under  21  years  of  age, 
and  even  that  statement  is  made  to  Justify 
the  suit  by  his  next  friend.  The  (miy  negli- 
gence charged  had  reference  to  the  opera- 
tion and  management  of  the  boiler.  Appel- 
lee for  recovery  is  confined  to  the  negligence 
alleged. 

As  the  record  stands  on  this  appeal,  we  are 
compelled  to  reverse  the  Judgment  because 
there  Is  no  evidence  of  the  negligence  alleged. 

The  case  is  reversed  and  remanded  for  a 
new  trial  consistent  herewith. 


DWIGGINS  WIRE  FKNCE  OO.  t.  PATTEK- 

SON. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1915.) 

1.  CoNBTinrnoNAL  Law  €=>48  —  Constbuo- 
TiON  IN  Favob  of  Constitutionautt. 

The  courts  will  not  declare  an  act  uncon- 
stitutional unless  it  is  plainly  so,  and,  in  case 
of  doubt,  will  resolve  the  doubt  in  favor  of  its 
velidlty, 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  40;  Dec.  Dig.  <8=>48; 
Statutes,  Cent  Dig.  {  5&] 

2.  CONSTTTUTIONAl,  LAW  «=»87— POUCB  POW- 
EB— SCOPB— FkAUD. 

The  state  has  power  to  refulate  the  ac- 
quisition, enjoyment,  and  disposition  of  prop- 
erty, and  to  prevent  fraud  and  protect  its  citi- 
zens against  the  consequences  of  fraud.  Police 
regulations  are  not  rendered  invalid  because 
they  may  incidentally  affect  the  exercise  of 
s(>mc  right  guaranteed  by  the  Constitution,  and 
it  is  only  where  they  are  unreasonable  or 
constitute  an  unjustifiable  impalrmenti  or 
abridgment  of  the  right  that  the  courts  will  de- 
clare tbcm  invalid. 

[Kd.  Note.— For  other  cases,  see  Constitution- 
al liaw.  Cent  Dig.  ||  156-171;  Dec.  Dig.  «=> 
87.] 

3.  CoNSTrruTioNAi.  Law  «=»87— Fbaudui-ent 
Conveyances  €=»3— Depbivation  of  Pbof- 
EBTY— Bulk  Sales   Act. 

The  Sales  in  Bulk  Act  (Laws  1904,  c.  22) 
U  1-4  (Ky.  St  1015,  §  2051a),  enacted  to  pre- 
vent fraudulent  sales,  and  providing  by  sec- 
tion 1  that  sales  by  a  merchant  of  any  part  of 
his  stock  other  than  in  the  ordinary  course  of 
trade,  or  a  sale  of  his  entire  stock  in  bulk, 
sliall  be  fraudulent  and  void  as  against  the  sell- 
er's creditors  unless  the  purchaser  shall  in- 
quire of  the  seller  as  to  the  names  and  resi- 
dences of  each  of  the  seller's  creditors  in   the 
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coarse  of  snch  bailnem, '  and  at  least  five  days 
Wore  the  oonauinmation  of  the  sale  notify  than 
either  personally  or  by  repstered  letter  of  the 
intended  sale,  and  declaring  a  purchaser  not 
responsible  to  any  creditor  not  mentioned  in 
the  seller's  statement,  is  not  inTalid  as  being  an 
nnreasonahle  interference  with  the  right  of 
property. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Ont.  Dig.  Si  150-171;  Dec.  Dig.  «=> 
87;  Fmadnlent  Conveyances,  Cent  Dig.  f  5; 
Dec.  Dig.  ®=>3.] 

4.  OOHSnTOTTONAl.  liAW  «=»240— Bqitai,  Pbo- 
TKcnoN  OF  Laws — Classification — Bulk 
Sales  Act. 

Sndi  act  is  not  discriminatory  within  the 
foorteenth  amendment  to  the  federal  Constitu- 
tion or  any  provision  of  the  Kentucky  Constitu- 
tion, in  that  it  applies  only  to  merchants,  since 
that  classification  is  not  an  arbitrary  one,  but 
is  based  on  a  well-groniided  distinction,  and  is 
altogether  reasonable. 

[Kd.  Xote.— For  other  cases,  see  Constitution- 
al Uw,  Cent.  Dig.  »  688/^2,  698,  687-699; 
Dec.  Dig.  «=>240J 

5.  FKATTDtnCBNT  CONVXTANCBS  «=>314— SALES 

IN  BoLK  Act  —  Action  by  Cbeditob— 

Amount  or  Recovery. 

Sud)  act,  declaring  a  sale  of  a  merchant's 
stock  in  bulk  void  as  against  his  creditors  aris- 
ing ont  of  such  stock,  and  providing  that  a  pur- 
chaser failing  to  comply  therewith  shall  hold 
the  merchandise  so  purchased  for  the  use  and 
benefit  of  the  creditors  of  the  seller,  and  shall 
be  responsible  to  them  for  the  fair  market  value 
ot  sodk  part  thereof  as  he  may  have  transferred 
to  others,  and  providing  by  section  4  that  noth- 
ing therein  should  be  construed  so  as  to  give 
any  manufacturer,  etc.,  any  lien  on  any  part  of 
the  stodc  except  upon  goods  sold  and  delivered 
by  him,  embraces  all  creditors  who  during  the 
ointinuance  of  the  particular  business  sold  the 
seller  any  part  of  the  stock,  whether  on  hand  at 
tiie  time  of  the  bulk  sale  or  not,  and  a  pur- 
chaser who  had  received  of  the  goods  sold  by 
a  creditor  for  $1,000  only  $213  worth,  and 
had  disposed  of  $168  worth,  and  had  on  hand 
goods  valued  at  $45,  was  liaUe  to  the  extent  of 
the  entire  stock  to  the  satisfaction  of  the 
creditor's  claim. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  972;  Dec.  Dig.  4=9 
314.] 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  the  Dwlgglns  Wire  Fence  Com- 
pany against  G.  S.  Patterson.  Judgment  for 
defendant  In  part  and  action  in  part  dismiss- 
ed, and  plaintlflr  appeals,  and  defendant 
prosecutes  a  cross-appeal.  AflSnned  on  cross- 
am>eal,  and  reversed  on  original  appeal. 

J.  A.  Fulton,  Osso  W.  Stanley,  and  B.  N. 
Fulton,  all  of  Bardstown,  for  appellant  J. 
F.  Combs,  of  ShepherdSTlUe,  for  appellee. 

CLAY,  C.  This  appeal  involves  both  the 
constitutionality  and  proper  construction  of 
section  2651a,  Kentucky  Statutes  1915,  known 
as  the  "Sales  In  Bulk  Statute."  The  statute 
is  as  follows: 

"1.  A  sale  by  a  merchant  engaged  in  business 
in  this  state,  of  any  portion  of  a  stock  of  mer- 
chandise, otherwise  than  in  the  ordinary  course 
of  bis  trade,  and  In  the  regular  and  usual  pros- 
ecution of  his  business,  or  a  sale  of  an  entire 
stock  of  merchandise  in  bulk  by  such  merchant, 
shall  be  fraudulent  and  void,  as  against  the 
creditors  of  the  seller  arising  out  of  said  stock  of 
merchandise,    nnless    the    purchaser    shall,    at 


least  Are  days  before  the  consnmmation  of  the 
sale,  in  good  faith,  for  the  purpose  of  giving  the 
notice  herein  required,  make  inquiry  of  the 
seller  as  to  the  names  and  places  of  residence, . 
or  places  of  business  of  each  and  all  of  the 
creditors  of  the  seller,  arising  out  of  said  busi- 
ness, and  unless  the  purchaser,  nt  least  five  days 
before  the  consummation  of  the  sale,  shall  no- 
tify, or  use  r«asonable  diligence  to  cause  to  be 
notified,  personally,  each  <^  the  seller's  said 
creditors,  or  shall  deposit  in  the  mail  a  regis- 
tered letter  of  notice,  postage  prepaid,  addressed 
to  each  of  the  sellers  said  creditors  at  his  post 
office  address,  according  to  the  information  fur- 
nished by  the  seller  of  said  proposed  sale.  Said 
information  shall  be  by  written  statement  by 
the  seller,  and  the  purchaser  shall  not  be  re- 
sponsible to  any  creditor  not  mentioned  in  said 
written  statement  If  the  purchaser  fail  to 
give  snch  notice  as  herein  required,  he  shall 
hold  the  merchandise  so  purchased  for  the  use 
and  benefit  of  all  the  creditors  of  the  sellor, 
and  shall  be  responsible  to  them  for  the  foir 
value  of  such  part  thereof  as  he,  the  purchaser, 
may  have  transferred  or  conveyed  to  others. 
Nothing  in  this  act  shall  be  deemed  or  con- 
strued in  anywise  to  authorize  or  validate  any 
sole  made  with  intent  to  delay,  hinder  or  de- 
fraud creditors,  purchasers  or  other  persons,  but 
such  sales  made  with  such  intent  shall  be  gov- 
erned and  controlled  as  provided  by  an  act  of 
the  General  Assembly,  approved  Diecember  20, 
1S02,  entitled,  'An  act  in  relation  to  fraudulent 
and  preferential  conveyances,  and  entitled 
"Frandulent  and  Preferential  Conveyances," 
and  the  amendments  thereto.' 

"2.  •  •  •  All  civil  actions  brought  under 
this  act  shall  be  instituted  within  ninety  days 
of  the  consummation  of  the  sale. 

"3.  •  •  •  The  seller  shsU  make  full  and 
truthful  answer  to  each  and  all  of  the  inquiries 
made  of  him  by  the  purchaser,  as  required  in 
section  1,  and  if  such  seller  shall  knowingly  and 
willfully  make  or  deliver,  or  cause  to  he  made  or 
delivered,  to  said  purchaser  any  false  answer  to 
such  inquiries,  or  shall  induce  a  sale  by  refusing 
to  make  answer  to  snch  inijuiries,  or  by  fraudu- 
lently claiming  or  pretendmg  ignorance  of  the 
matters  calledf  for  by  such  inquiries,  then  in 
each  of  said  cases  said  sellw  shall  be  deemed 
guilty  of  a  misdemeanor,  and  up<m  indictment 
and  conviction  thereof  in  the  county  where  said 
acts  are  done,  he  shall  be  punished,  in  the  dis- 
cretion of  the  jury,  by  a  fine  of  not  less  than 
one  hundred  nor  more  than  five  hundred  dollars, 
or  by  confinement  in  the  county  jail  not  less 
than  thirty  days  nor  more  than  six  months,  or 
both  so  fined  and  imprisoned. 

"4.  •  •  •  Nothing  contained  In  this  act 
shall  apply  to  sales  made  under  any  order  of  a 
court,  or  to  any  sales  made  by  executons  as- 
signees, administrators,  receivers,  or  any  public 
omcer  in  his  official  capacity,  or  by  any  officer 
of  a  court : 

"Provided,  that  nothing  in  this  act  shall  be 
so  construed  as  to  give  any  manufacturer,  whole- 
sale merchant  or  Jobber  any  right  to  or  lien  on 
any  merchandise  or  article  in  any  stock  of  goods, 
except  goods  sold  and  delivered  by  such  manu- 
facturer,  wholesale  merchant  or  jobber." 

The  controversy  arose  in  the  following 
manner:  J.  W.  Edwards  owned  and  con- 
ducted a  general  merchandise  store  In  the 
town  of  Boston,  In  Nelson  county.  The 
Dwigglns  Wire  Fence  Company  sold  to  Ed- 
wards' certain  merchandise,  for  which  Ed- 
wards, on  January  2,  1914,  executed  to  the 
company  five  promissory  notes,  amounting 
to  $200  each,  payable  In  four,  five,  six,  seven, 
and  eight  months  from  date,  with  6  per  cent 
interest.    Each  of  the  notes  provided  that  in 
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case  of  default  on  any  one  of  the  notes  all 
should  become  due.  In  the  month  of  April, 
1914,  Edwards  sold  and  transferred  his  en- 
tire stock  of  merchandi&e  to  O.  S.  Patterscm. 
Neither  Patterson  nor  Edwards  compiled 
with  the  provisions  of  the  above  statute.  On 
May  20,  1914,  this  action  was  brought  by 
the  Dwigglns  Wire  Fence  Company  against 
6.  S.  Patterson  to  recover  of  Patterson  and 
subject  the  stock  of  goods  to  payment  of 
plaintlfTs  debt  On  the  trial  it  appeared  that 
of  the  wire  fence  sold  by  plalutlfT  to  Ed- 
wards, the  purchaser,  Patterson,  received 
only  $213.17  worth.  Of  this  ho  had  disposed 
of  $168.28  worth,  and  still  had  on  hand  wire 
fence  of  the  value  of  $44.89.  It  was  stipu- 
lated that  the  value  of  the  entire  stock  of 
merchandise  exceeded  $1,000.  The  trial  court 
adjudged  that  plaintiff  recover  of  Patterson 
the  sum  of  $168.28,  with  interest,  and  fur- 
ther adjudged  the  plaintiff  was  entitled  to 
recover  In  kind  the  remainder  of  the  wire 
fence  of  the  value  of  $44.89.  So  much  of  the 
.petition  as  sought  to  subject  the  entire  stock 
of  good6'  or  the  value  thereof  to  the  satisfac- 
tion of  plaintiff's  claim,  and  so  much  of  the 
petition  as  sought  to  have  the  merchandise, 
with  the  exception  of  the  wire  on  hand  at 
the  time  of  the  sale,  held  In  trust  for  the 
benefit  of  plaintiff  and  the  other  creditors 
of  Edwards,  was  dismissed.  From  a  Judg- 
ment so  entered,  plaintiff  appeals,  and  de- 
fendant Patterson  prosecutes  a  cross-appeaL 
The  first  question  to  be  considered  is  the 
constitutionality  of  the  statute.  If  resort 
be  had  to  authority,  It  will  be  found  that 
there  is  an  irreconcilable  confiict  in  the 
opinions  of  the  courts.  Similar  statutes 
have  been  enacted  in  a  number  of  states.  In 
New  Xork,  Ohio,  Indiana,  Illinois,  and  Utah 
they  have  been  declared  unconstitutional. 
Wright  V.  Hart,  182  N.  y.  350,  75  N.  E.  404, 
2  U  R.  A.  (N.  S.)  338,  3  Ann.  Cas.  263;  MU- 
ler  V.  Crawford,  70  Ohio  St.  207,  71  N.  E.  631, 
1  Ann.  Cas.  558;  McKioster  v.  Sager,  163 
Ind.  671,  72  N.  E.  854,  68  L.  R.  A.  273,  106 
Am.  St  Rep.  268 ;  Off  v.  Morehead,  2S5  III. 
40,  85  N.  E.  264,  20  L.  R.  A.  (N.  S.)  167.  126 
Am.  St  Rep.  184,  14  Ann.  Cas.  434;  Block 
v.  Schwartz,  27  Utah,  387,  76  Pac.  22,  65 
li.  R.  A.  808,  101  Am.  St  Rep.  971,  1  Ann. 
Cas.  550.  On  the  other .  hand,  statutes  of 
like  Import  have  been  held  valid  In  Missis- 
sippi, Massachusetts,  Connecticut,  Tennessee, 
Washington,  Georgia,  Michigan,  Minnesota, 
Pennsylvania,  and  Oklahoma.  Moore  Dry 
Goods  Co.  V.  Jas.  H.  Rowe  et  al.,  97  Miss. 
775,  5S  South.  626;  John  P.  Squire  &  Co.  v. 
Telller,  185  Mass.  18,  69  N.  E.  312,  102  Am. 
St  Rep.  322 ;  Young  v.  Lemleuz,  79  Cona 
434,  65  AU.  436,  600,  20  L.  R.  A.  (N.  S.)  160, 
129  Am.  St  Rep.  193,  8  Ann.  Gas.  462 ;  Walp 
V.  Mooar,  76  Conn.  515,  57  Atl.  277;  Neas 
V.  Borches,  109  Tenn.  398,  71  S.  W.  50,  97 
Am.  St  Rep.  851;  McDanlels  v.  J.  J.  Con- 
nelly Shoe  Co.,  30  Wash.  549,  71  Paa  37,  60 
Ia  R.  A.  947,  94  Am.  St  Rep.  889;    Jac- 


I  ques  ft  T.  Go.  T.  Qarstaipben  Warehouse 
]  Co.,  181  Ga.  1,  62  S.  E.  82;   Spurr  v.  Travis, 
I  145  Ml<*.  721,  108  N.  W.  1090,  116  Am.  St. 
;  Rep.  330,  9  Ann.  Cas.  250;   Thorpe  v.  Pen- 
;  nock  Mercantile  Co.,  99  Minn.  22,  108  N.  W. 
'  940,  9  Ann.  Cas.  229 ;    WUson  v.  Edwards, 
i  32  Pa.  Super.  Ct.  295;  Felng<^d  v.  Steinberg, 
33  Pa.   Super.  Ct   39 ;  WilUams  v.   Fourt 
Nat  Bank,  15  Okl.  477,  82  Pac.  496.  2  U  B. 
A.  (N.  S.)  334,  6  Ann.  Cas.  970;  Noble  ▼.  Fort 
Smith  Wholesale  Grocery  Co.,  34  Okl.  682, 
127  Paa  14,  46  L.  R.  A.  (N.  S.)  455.    In  Wis- 
consin and  Maryland  the  courts  did  not  con- 
sider the  question  of  constitutionality,  but 
assumed   the  acts  to  be  valid.     Fisher  t. 
Herrmann,  118  Wis.  424.  95  N.  W.  392;  Hart 
V.  Roney.  93  Md.  432.  49  Atl.  661.    Those 
courts    holding   such   acts   unconstitutional 
proceed  on  the  theory  that  they  unduly  re- 
strict the  right  of  property  and  constitute 
da&s  legislation  of  the  most  vicious  kind. 
To   sustain   their   contention,   the   burdens 
imposed  by  the  acts  are  set  out  at  great 
length,  and  a  long  record  is  given  of  the 
classes  of  business  men  to  which  they  do 
not  apply.     With  all  due  re6x>ect  for  their 
views,   It  seems  to   us  that  the  objections 
which  they  raise  to  the  constitutionality  of 
such  acts  are  matters  relating  to  questions 
of  exi)edlency  rather  than  of  power. 

[1]  If  there  be  one  question  of  constitu- 
tional law  well  settled,  It  Is  that  the  courts 
will  not  declare  an  act  unconstitutional  un- 
less plainly  so,  and.  in  case  of  doubt,  will 
resolve  the  doubt  in  favor  of  its  validity. 
Eubank  v.  Richmond.  226  U.  S.  137.  33  Sup. 
Ct  76,  57  L.  Ed.  156,  42  L.  R.  A.  (N.  S.)  1123, 
Ann.  Cas.  1914B,  192;  Johnson  v.  Higglui^, 
3  Mete.  566;  Henderson  v.  Statev  137  Ind. 
552,  36  N.  E.  257,  24  L.  R.  A.  469,  6  R.  G. 
L.  73. 

[2]  From  time  out  of  mind  the  state  has 
had  power  to  regulate  the  acquisition,  en- 
joyment, and  disposition  of  property.  Crow- 
ley V.  Christensen,  137  U.  S.  86,  11  Sup.  Gt 
13,  34  L.  Bd.  620.  The  prevention  of  fraud 
is  equally  within  the  power  of  the  state. 
People  V.  Freeman.  242  111.  373.  90  N.  E.  366, 
17  Ann.  Cas.  1098;  People  v.  Wagner,  86 
Mich.  594.  49  N.  W.  609,  13  L.  R.  A.  286,  24 
Am.  St  Rep.  141.  And  the  state  may  pro- 
tect the  people  against  the  consequences  of 
fraud.  Hawker  v.  People  of  New  York,  170 
U.  S.  189,  18  Sup.  Ct  573,  42  L.  Bd.  lOOSi. 
Police  regulations  are  not  rendered  Invalid 
by  the  fact  that  they  may  Incidentally  affect 
the  exercise  of  some  right  guaranteed  by 
the  Constitution.  State  v.  Gurry,  121  Md. 
534,  88  Atl.  546,  47  L.  R.  A.  (N.  S.)  1087.  Ann. 
Cas.  1915B,  957.  It  is  only  where  such  rega- 
lations  are  unreasonable  or  constitute  an  un- 
justifiable inpalrment  or  abridgment  of  the 
right  that  the  courts  will  declare  them  in- 
valid. Henderson  v.  New  York,  92  U.  S.  259, 
23  L.  Ed.  543;  People  v.  Budd,  117  N.  Y. 
1,  22  N.  E.  670.  682.  6  Ii.  R.  A.  659,  16  Am. 
St  Rep.  460. 
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[1]  ni«  plain  pnrpose  ot  the  enactment  was 
to  prevent  fraudulent  sales.  The  necessity 
for  such  l^lslation  grew  out  of  the  fact  that 
many  merchants  in  tailing  circumstances 
would  dispose  ot  tbeir  entire  stock  of  goods, 
pocket  tbe  money,  and  leave  their  creditors 
without  r«uedy.  To  avoid  such  conse- 
quences, the  statute  provides  that  sales  In 
bulk  shall  be  fraudulent  and  void,  unless 
certain  things  are  done.  In  order  that  the 
pnicbas»  may  escape  the  consequences  of 
the  statute^  all  that  he  has  to  do  is  to  make 
Inquiry  of  the  seller  as  to  the  names  and 
places  of  residence  or  places  of  business  of 
each  and  all  of  the  creditors  of  the  seller 
arising  out  of  said  business,  and  at  least 
five  days  before  the  consummation  of  the  sale 
nottCy  them,  either  personally  or  by  register- 
ed letter,  ot  the  Intended  sale.  The  seller 
must  furnish  the  information  in  writing, 
and  the  purchaser  is  not  responsible  to  any 
creditor  not  mentioned  in  the  written  state- 
ment All  that  the  seller  Is  required  to  do 
Is  to  make  true  answers  to  the  inquiries  of 
the  purchaser  under  the  penalty  of  fine  and 
imprisonment,  if  be  knowingly  and  willfully 
make  false  answers,  or  Induce  the  sale  by 
refusing  to  answer,  or  by  fraudulently  claim- 
ing or  pretending  ignorance  of  the  matters 
Inquired  about;  in  other  words,  the  only 
effect  of  the  statute  is  to  postpone  the  con- 
Eununatlon  of  the  sale  for  at  least  five  days 
and  to  require  of  the  seller  and  purchaser 
certain  duties  which  would,  perhaps,  not  con- 
sume more  than  two  or  three  hours'  time. 
From  a  practical  standpoint,  there  is  no 
ground  tor  distinction  between  the  statutes 
declaring  prohibited  sales  void  and  fraudu- 
lent and  those  making  them  presumptively 
fraudulent  The  effect  Is  the  same.  A  sale 
Is  merely  voidable  at  the  option  of  the  credi- 
tor, who  pursues  his  remedy  within  the  stat- 
utory period.  Manifestly,  a  seller  without 
debts  can  make  a  valid  sale.  A  seller  who 
is  indebted  can  make  a  valid  sale  after  the 
required  notice,  or  he  may  validate  a  sale 
made  without  notice  by  paying  or  otherwise 
satisfying  his  creditors.  Considering  these 
privileges  in  connection  with  the  require- 
ments of  the  statute,  it  seems  to  us  that  the 
restrictions  imiwsed  fall  far  short  of  con- 
stituting an  unreasonable  interference  with 
the  right  ot  property. 

[4]  But  it  Is  argued  that  the  act  is  dis- 
criminatory, in  that  it  applies  only  to  mer- 
chants, ana  excludes  from  its  operation  all 
other  sellers.  As  a  matter  of  fact,  however, 
tbe  offending  class  is  composed  principally 
of  merchants.  The  classification,  therefore, 
is  not  an  arbitrary  one,  but,  being  based  on 
a  well-grounded  distinction,  is  altogether  rea- 
sonable, and  does  not  violate  the  provisions 
ot  tbe  fourteenth  amendment  to  the  federal 
Constitution  or  any  provision  ot  our  own 


Constitution.  We  may  further  add  that  the 
Supreme  Court  ot  the  United  States  has 
held  that  similar  statutes  were  not  viola- 
tive ot  the  fourteenth  amendment  to  the  fed- 
eral Constitution.  Kldd,  Dater  &  Price  Co. 
V.  Musselman  Grocer  Co.,  217  U.  S.  461,  30 
Sup.  Ct  606,  54  L.  Ed.  839;  Lemleuz  ▼. 
Young,  2U  U.  S.  489,  29  Sup.  Ot  174,  68  L. 
Ed.  295. 

It]  The  next  question  concerns  the  proprie- 
ty ot  the  trial  court  holding  that  plaintiff 
was  confined  in  Its  recovery  to  the  auiuuui  of 
Its  property  which  passed  into  the  hands  of 
Patterson  by  virtue  of  the  sale.  It  Is  insisted 
that  this  is  the  correct  construction  of  the 
statute,  because  the  word  "creditors"  Is 
qualified  by  the  clause  "arising  out  of  said 
stock  of  merchandise,"  and  that  this  position 
Is  further  fortified  by  the  following  language 
of  the  last  section  ot  the  act: 

"Provided,  that  nothing  in  this  act  shall  be 
so  construed  as  to  give  any  manufacturer,  whol»- 
sale  mercbaDt  or  jobber  any  right  to  or  Uen 
on  any  merchandise  or  article  in  any  stock  of 
goods,  except  goods  sold  and  delivered  by  such 
manufacturer,  wholesale  merchant  or  jobber." 

In  our  opinion,  this  view  ot  the  statute  Is 
entirely  too  narrow.  It  expressly  provides 
that  the  purchaser  who  faUs  to  comply  with 
the  statute  shall  hold  the  merchandise  so 
purchased  "tor  the  use  and  benefit  of  all  the 
creditors  of  the  seller,"  and  shall  be  respon- 
sible to  them  tor  the  fair  value  of  such  part 
thereof  as  he,  the  purchaser,  may  have  trans- 
ferred or  conveyed  to  others.  It  is  clear,  we 
think,  that  the  qualifying  words  "arising  out 
of  said  stock  of  merchandise"  are  used  sy- 
nonymously with  the  words  "arising  out 
o!f  said  business,"  and  that  the  statute  em- 
braces all  creditors  who,  during  the  continu- 
ance of  the  particular  business,  sold  the  seller 
any  part  of  his  sto(^  of  merdiandise,  whether 
on  hand  at  the  time  of  the  sale  to  the  pur- 
chaser or  not;  the  liability  of  the  purchaser 
in  no  event  to  exceed  the  value  of  the  mer- 
chandise purchased.  The  manifest  purpose  ot 
the  act  was  to  provide  that  the  entire  stock  ot 
merchandise  so  purchased  should  be  held  in 
trust  tor  all  such  creditors  of  the  seller,  to 
be  distributed  in  proportion  to  their  respec- 
tive claims.  In  case  the  purchaser  disposed 
ot  any  part  ot  the  stock,  he  was  to  be  per- 
sonally liable.  The  effect  of  the  proviso  at 
the  end  of  the  fourth  section  of  the  act  Is 
merely  to  provide  that  no  creditor  should 
biave  any  superior  right  to  or  Uen  on  any 
merchandise  or  article  In  any  stock  of  goods 
sold,  unless  such  merchandise  or  articles  ot 
goods  were  sold  by  the  creditor  to  the  seller, 
and  were  embraced  in  the  stock  ot  goods  or 
merchandise  disposed  ot  by  the  seller. 

Judgment  affirmed  on  cross-appeal  and  re- 
versed on  original  appeal  for  proceedings  con- 
sistent with  this  opinion. 
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ROBERTS  «t  al.  ▼.  SANDT  VALLEY  & 
ELKHORN  RX.  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  21,  1915.) 

1.  Appeal  and  Ebbob  <3=>1068  —  Review  — 
Habmi£S8   Ebbob. 

The  exclusion'  of  evidence  which  was  sup- 
plied by  the  testimony  of  later  witnesses  is 
harmless,  though  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  big.  {$  4196,  ^00-4204,  4206; 
Dec.  l>ig.  <S=>1058.] 

2,  Railboaob   ®=»114  —  Constbuction  —  Ac- 
tions— Evidence. 

In  an  action  for  damages  sustained  to 
plaintiffs'  lands .  by  the  improper  construction 
of  defendant's  roadbed,  which  caused  a  creek 
to  cut  the  lands,  evidence  held  to  warrant  a 
finding  that  the  damage  was  only  temporary. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig,  §§  365-371 ;   Dec.  Dig.  <8=»114.] 

8.  Railboadb    «=>113— Constbitotion— Dak- 

AOES. 

Where  a  railroad  company  builds  its  line 
oh  the  right  of  way  purchased  from  a  landown- 
er, it  is  liable  to  the  landowner  for  damages  to 
bis  remaining  land  only  when  guilty  of  negli- 
gence in  construction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ;§  230,  351-357,  35d-361,  363,  364; 
Dec.  Dig.  «=9ll3.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  W.  J.  Roberts  and  wife  against 
the  Sandy  Valley  ft  Elkhorn  Railway  Com- 
pany. There  was  a  Judgment  for  plaintiffs, 
and  plaintiffs,  deeming  damages  Inadequate, 
appeal.    AfBrmed. 

3.  8.  Cllne,  of  PikeviUe,  tor  appellants. 
Auxler,  Harman  &  Francis,  of  PikeviUe^  and 
Hager  &  Stewart,  of  Ashland,  for  appeUee. 

CARROLL,  J.  The  appellants,  Roberta 
and  his  wife,  brought  this  suit,  to  recover 
damages  in  the  sum  of  $1,000,  against  the  ap- 
peUee railway  company,  growing  out  of  dam- 
ages alleged  to  have  been  sustained  to  the 
lands  of  the  appellants  by  the  construction 
of  the  roadbed  of  the  railway  company.  On 
a  trial  before  a  jury  there  was  a  verdict  In 
favor  of  the  appellants  for  $50,  and,  deeming 
this  assessment  of  damages  Inadequate,  they 
have  appealed. 

The  petition  charged  that  the  railway  com- 
pany, in  the  construction  of  its  line  of  road, 
placed  on  each  side  of  Shelby  creek  the  piers 
of  a  bridge,  and  by  the  erection  of  these 
piers  and  embankments  connecting  therewith 
caused  the  channel  of  Shelby  creek  to  leave 
its  natural  bed  and  flow  over  and  against 
the  land  of  appellants,  thereby  washing 
away  and  otherwise  injuring  their  land. 
The  answer  was  a  traverse  of  the  aver- 
ments of  the  petition. 

On  the  trial  of  this  case  the  witnesses  used 
a  diagram  in  explaining  to  the  court  and  the 
Jury  the  course  of  the  creek  and  the  location 
of  the  bridge  piers  and  the  land  over  which 
the  water,  as  alleged,  was  diverted.  This  dia- 
gram, which  would  be  equally,  If  not  more, 
useful  to  US  than  to  the  court  and  Jury  in 


describing  the  locality,  is  not  in  the  record, 
although  we  have  time  and  again.  In  other 
opinions  requested  counsel  to  make  a  part 
of  the  record  in  cases  like  this  diagrams  and 
maps  used  on  the  trial  of  the  case.  If,  bow- 
ever,  counsel  see  pn^ier  not  to  furnish  as 
this  material  aid,  they  sbonld  not  complain 
if  the  opinion  doee  not  describe  accurately 
the  situation.  As  aptly  lUnstrating  the  dif- 
ficulty we  labor  under  in  getting  at  the  facts 
of  a  case  like  this,  in  the  absence  of  the  dia- 
gram used  on  the  trial,  we  quote  from  the 
testimony  of  Roberts  the  following.  Asked 
if  he  had  a  diagram  of  the  premises,  he  said 
yes,  and  then,  using  the  diagram  before  tb« 
Jury,  he  said: 

"Now  right^  here  is  what  we  are  talking  about 
now.  Here  is  Mr.  OslMrne's  line  running  oif 
there.  That  is  a  straight  line.  Here  is  the 
bend  I  spoke  to  you  about.  Here  is  the  center 
line  of  the  Sandy  Valley  &  Elkhorn  Railroad. 
This  heavy  line  here  is  tbe  fill.  Here  is  where 
they  put  the  water  over  on  me  on  that  corner 
there  and  cut  the  land  and  fence  away.  Then 
they  come  on  down  here  to  the  old  meadow 
bottom,  and  they  put  a  bridge  in  there.  And 
when  there  was  any  water  in  the  creek  it  di- 
vided there  and  part  went  around  one  side  of 
tbe  island  and  part  on  the  other,  and  they  filled 
it  up  there  and  put  it  all  in  one  channel.  The 
water  here  strikes  an  abutment  on  the  right- 
hand  side  of  the  creek  as  you  go  down  and 
shoots  it  across  on  tbe  rye  field  bottom.  Here 
on  the  dark  line  is  the  county  road.  It  crosses 
the  creek  above  my  house,  and  right  there  that 
little  square  represents  my  house.  Here  is  the 
county  road  going  between  my  house  and  the 
coal  house  that  I  bad,  and  here  across  the  creek 
they  made  the  fill  in'  there  and  filled  nearly  one- 
third  of  the  channel  in  the  creek  opposite  my 
house  and  orchard." 

All  of  the  evidence  of  the  witness  along 
this  line  was  made-  very  plain  to  the  Jury  and 
the  court  by  the  diagram  on  which  he  pointed 
out  the  various  objects  and  places;  but,  in 
the  absence  of  the  diagram.  It  is  impossible 
for  us  to  get  an  accurate  idea  of  the  situa- 
tion. It,  however,  appears  from  the  evidence 
that  the  strip  of  land  which  was  washed 
away  by  the  diversion  of  the  water  from  the 
natural  bed  of  the  creek  was  about  140  feet 
long  and  20  feet  wide,  and  that  about  60 
panels  of  fence  were  washed  away.  It  also 
appears  that  the  railway  was  constructed  on 
land  purchased  from  the  appellants.  Os- 
borne, a  witness  for  appellants  said  that  be 
thought  it  would  take  $50  to  protect  the 
ground  against  further  overflow.  Other  wit- 
nesses place  the  cost  of  protecting  the  land 
against  further  overflows  at  from  $100  to 
$300.  In  the  instructions  the  court  told  the 
Jury  that,  in  view  of  the  fact  that  the  rail- 
way company  had  purchased  its  right  of  way 
from  the  appellants,  there  could  be  no  recov- 
ery in  their  behalf  unless  they  believed  from 
tbe  evidence  that  In  constructing  the  road  it 
negligently  diverted  the  water  course  of  tbe 
creek  in  such  a  way  as  to  cause  the  injury 
complained  of.  They  were  further  instruct- 
ed that  if  they  found  for  the  plaintiffs,  to  say 
whether  they  awarded  damages  for  tempo- 
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rary  or  permaaent  Injury.  Tbe  appellants 
did  not,  offer  any  Instructions,  and  tlie  Jury 
in  tlielr  verdict  said  tliat  the  damages  as- 
sessed were  for  temporary  injury, 

[1]  It  is  complained  tbat  the  court  erred 
In  refusing  to  permit  the  appellant  to  testify 
that  the  railway  company,  in  tbe  construction 
of  this  road,  threw  a  large  rock  in  the  creek 
near  tbe  land  of  tbe  appellant,  which  diverted 
the  water  of  tbe  creek.  Other  witnesses, 
however,  were  permitted  to  say  that  they  no- 
ticed large  rocks  that  had  been  thrown  in  the 
bed  of  the  creek,  and  we  think  this  evidence 
cured  whatever  error  there  might  have  been 
in  tbe  refusal  to  let  appellant  answer  tbe 
Qne«tion  indicated. 

[2]  It  is  also  contended  that  the  verdict  of 
the  Jury,  finding  that  the  diversion  of  tbe 
water  was  caused  by  a  temporary  condition, 
was  erroneoua  We  do  not  think  so,  as  sev- 
ecal  witnesses  were  asked  what  it  would  cost 
to  protect  the  land  against  further  overflow, 
and  these  witnesses  gave  evidence  as  to  what. 
In  their  opinlcm,  it  would  cost,  tbe  estimates 
varying  from  $50  to  $200  and  $300,  and  It 
also  appears  from  the  evidence  of  these  wit- 
nesses that  the  condition  that  caused  tbe 
damage  could  be  easily  remedied. 

[3]  It  is  also  urged  that  the  court  erred  in 
instructing  the  Jury  that  they  could  not  And 
for  the  plaintiffs  unless  they  b^eved  that  the 
road  was  negligmtly  constructed  and  this 
negligent  construction  caused  the  overflow 
complained  of.  We  think  that  when  a  rli^t 
of  way  is  purchased  by  a  railway  company, 
and  on  this  right  of  way  It  bnilds  Its  line  of 
road.  It  is  only  liable  to  tbe  party  from  whom 
It  purchased  the  rl^t  of  way  for  negligence 
in  the  construction  or  operation  of  the  road. 
Madisonville  R.  Oo^  v.  Renfro,  127  S.  W. 
SOS. 

The  failure  ot  tbe  court  to  instruct  the 
Jury  as  to  the  measure  of  damages  Is  also 
pointed  out  as  an  error,  but  a  careful  exam- 
ination of  the  evidence  satisfies  us  that  the 
Jury  were  fully  authorized  to  find  for  a  tem- 
porary injury;  and,  whUe  they  might  have 
assessed  the  damages  In  a  larger  sum  than 
they  did,  the  damages  are  not  so  inadequate 
as  to  Justify  us  in  reversing  the  case  on  this 
ground. 

Wherefore  the  Judgment  Is  affirmed. 


ROSE,  Judge,  T.  NOLEN  et  aL* 
(Court  of  Appeals  of  Kentucky.    Oct.  21, 1916.) 

1.  Highways  «=»6— Oouwtt  Roaos— Public 
Use. 

The  peaceable,  continnona,  and  open  public 
use  of  a  fenced  way  for  a  period  of  16  years 
will  constitute  tbe  way  a  public  highway. 

[Ed.   Note. — ^Por  other  cases,  see  Highways, 
Cent.  Dig.  H  8,  9;  Dec.  Dig.  «=»6.] 

2.  HioHWATS    «=»99%— OouNTT    Roads— Im- 

PBOVEUBNT. 

Ky.  St.  I  4287,  declares  that  all  pabUc 
roads    heretofore    established    by    the    county 


courts  which  hare  not  been  vacated  are  public 
roads,  without  regard  to  an^  informality  m  the 
order  of  establishment,  while  section  4295  de- 
clares that  every  public  road  established  and 
opened  pursuant  to  law  which  has  not  been  va- 
cated  and  every  road  naed  and  occupied  as  a 
public  highway  shall  be  deemed  a  public  road 
whenever  the  establishment  may  come  in  ques- 
tion. A  way  used  by  the  public  for  over  16 
years  was  not  ordered  worked  by  the  county 
court.  Beld  that,  such  way  not  having  been  ac- 
cepted, the  county  court  was  not  hound  to  order 
it  worked. 

TRd.  Note.— For  other  cases,  see  HiKhways, 
Cent.  Dig.  {$  174,  229,  323,  326;  Dec.  Dig.  css» 
99%.] 

Appeal  from  Circuit  Court,  Whitley 
County. 

Petition  by  James  Nolen  and  others  for  a 
writ  of  mandamus  against  B.  F.  Rose,  Judge. 
From  a  Judgment  issuing  the  writ,  respond- 
ent appeals.    Reversed. 

Tye,  Slier  &  Gatllff,  of  Williamsburg,  for 
appellant.  Bryant  &  Lawson,  of  Williams- 
burg, for  appellees. 


CARROLL,  J.  The  appellee  Nolen,  for 
himself  and  other  citizens  of  Whitley  county, 
brought  this  action  for  a  mandamus  against 
the  appellant,  Rose,  as  Judge  of  the  Whitley 
county  court.  The  petition  alleged,  in  sub- 
stance, that  the  fiscal  court  of  Whitley  coun- 
ty had,  by  order  of  court,  directed  the  pub- 
lic roads  of  the  county  to  be  worked  by 
citizens  in  accordance  with  the  statute ;  that 
the  Judge  of  the  county  court  had  dlvidfed 
Whitley  county  Into  road  precincts,  fixing 
tbe  boundaries  for  the  same,  allotting  the 
citizens  subject  to  roadwork  to  work  in  their 
respective  precincts,  also  appointing  over- 
seers for  the  roads;  that  there  was  a  pub- 
lic road  In  Whitley  county  about  two  miles 
In  length  leading  from  the  Jane  Lay  cross- 
ing to  the  mining  camps  of  the  Proctor  Coal 
Company;  that  the  Judge,  in  dividing  the 
county  Into  road  predncts,  fixing  the  boun- 
daries thereof,  and  allotting  hands  and  ap- 
pointing overseers  thereon,  did  not  Include 
this  road  In  any  of  the  road  precincts  or  ap- 
point an  overseer  therefor  or  allot  bands 
thereto,  and  refused  to  do  any  of  these 
things.  A  writ  of  mandamus  was  prayed 
against  the  Judge  directing  him,  as  county 
Judge,  to  assign  the  road  to  a  prednct,  ap- 
point an  overseer  therefor,  and  allot  bands 
thereto.  The  answer  of  tbe  Judge  was  mere- 
ly a  traverse  of  the  averments  of  the  peti- 
tion. 

There  was  an  agreed  stipulation  of  facts 
showing  that  this  road,  which,  It  appears, 
had  never  been  accepted  by  tbe  county  as  a 
road,  was  fenced  on  both  sides  for  nearly 
all  of  Its  entire  distance,  and  had  been  used 
peaceably,  continuously,  and  openly  by  the 
public  generally  for  more  than  16  years  next 
before  the  commencement  of  this  suit;  that 
in  fixing  road  precincts,  appointing  road  over- 
seers for  each  precinct,  and  allotting  hands 
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to  work  on  each  road,  tbe  Judge  did  not  put 
this  road  In  any  road  precinct,  or  appoint 
an  overseer  therefor,  or  allot  hands  thereto. 

The  circuit  Judge  directed  a  writ  of  man- 
damus to  Issue  compelling  the  county  Judge 
to  set  apart  this  road  In  a  road  precinct  and 
appoint  an  overseer  therefor  and  allot  hands 
thereto.  From  this  order,  the  county  Judge 
appeals, 

[1 , 2]  Tbe  road  in  question  bad  been  used 
by  the  public  for  a  sufficient  period  of  time 
to  constitute  it  a  highway,  with  the  right  of 
free  travel  thereon  as  between  the  public 
and  the  owners  of  tbe  soil  over  which  the 
road  runs.  Bat  this  use  by  the  public  did  not 
Impose  on  the  county  the  duty  of  keeping  tbe 
road  in  repair  as  a  part  of  the  system  of 
public  roads  under  the  control  of  the  county. 

Section  4287  of  the  Kentudcy  Statutes 
provides  in  part  that : 

"All  public  roads  heretofore  established  by  tbe 
several  county  courts,  which  have  not  been  va- 
cated accordiog  to  law,  are  hereby  declared  to 
be  public  roads,  without  regard  to  any  informal- 
ity in  the  order  of  the  county  court  by  whidi 
they  were  established." 

And  section  4295  reads  in  part: 
"Every  pubUc  road  •  •  •  heretofore  estab- 
lished ana  opened  pursuant  to  law  and  which 
has  not  been  lawfully  discontinued  or  vacated 
shall  continue  as  such,  until  properly  discon- 
tinued, and  every  road  *  *  *  used  and  oc- 
cupied as  a  public  road  •  *  •  shall  in  all 
courts  and  places  be  taken  and  deemed  to  be  a 
public  road)  •  •  ♦  whenever  the  establish- 
ment thereof  as  such  may  come  in  question." 

Under  these  statutes,  before  the  county  is 
charged  with  the  duty  of  maintaining  a  road 
used  by  the  public,  it  must  be  established  or 
accepted  as  a  road  by  the  county.  The  mere 
fact  ttiat  the  public  use  a  road  and  have  used 
it  fOr  sudi  a  period  of  time  as  to  give  them 
the  right  to  its  use  does  not  Impose  on  the 
county  the  duty  of  maintaining  it  as  a  coun- 
ty road.  It  is  with  the  county  to  say  what 
roads  it  will  assume  the  control  and  main- 
tenance of,  and  until  It  does  assume  such 
control  and  maintenance  by  regular  action 
of  its  authorities  a  road,  although  used  by 
the  public,  does  not  become  a  part  of  the  sys- 
tem of  the  roads  of  the  county  in  the  sense 
that  the  county  may  be  compelled  by  manda- 
tory process  to  impair  or  improve  it  or  rec- 
ognize it  as  a  part  of  its  road  system. 

The  Acts  of  1914  (chapter  80),  sections  of 
which  we  have  set  out,  changed  the  rule  laid 
down  in  Riley  v.  Buchanan,  116  Ky.  625,  76 
S.  W.  527,  25  Ky.  Law  Rep.  863,  63  L.  R.  A. 
642,  3  Ann.  Oas.  788,  and  other  like  cases, 
as  to  what  acts  of  the  county  will  be  suffi- 
cient to  constitute  the  acceptance  of  a  pub- 
lic road  as  a  part  of  the  recognized  system 
of  roads  in  the  county.  It  will  be  noticed 
that  section  4287,  supra,  declares  that : 

"All  public  roads  heretofore  established  by  the 
several  county  courts,  which  have  not  been  va- 
cated according  to  law,  are  hereby  declared  to 
be  public  roads,  without  regard  to  any  informal- 
ity in  the  order  of  the  county  court  by  which 
they  were  established." 


This  section  contemplates  that  before  a 
road  opened  to  the  public  shall  be  recognized 
as  a  county  road,  eititled  to  its  share  of  im- 
provements and  repair,  it  must  have  be^i 
established  by  order  of  court  So  that,  al- 
though a  road  may  have  existed  for  many 
years  and  have  been  used  continuously  by 
tbe  public,  this  does  not  constitute  it  a  public 
road  in  tbe  meanUig  of  the  statute.  The  Leg- 
islature evidmtly  intended  by  this  statute 
to  change  the  manner  in  which  roads  might 
be  treated  as  having  been  accepted  by  the 
county  as  public  roads,  and  to  make  it  a 
prerequisite  to  their  recognition  as  county 
roads  that  they  should  be  established  as 
such  by  an  order  of  court,  and,  it  appearing 
that  this  road  had  never  been  established  by 
the  county  court,  it  follows  that  the  county 
Jndge  oonld  not  be  compelled  by  mandamus 
to  allot  hands  or  appoint  overseers  to  work 
it.  Tbe  failure,  however,  of  the  county  to 
establish  a  road  used  by  the  public  as  a 
county  road  does  not  deprive  the  public  of 
Its  use  as  a  highway  if,  independent  of  the 
statute,  the  conditions  surrounding  its  use 
are  such  as  to  create  in  the  public  a  right  to 
the  use.  Tbe  statute  was  not  designed  to 
Interfere  with  the  settled  law  of  the  state  as 
announced  in  numerous  decisions  of  this 
conrt  respecting  the  right  of  the  pnbllc  to 
the  use  of  roads.  It  was  only  intended  to 
make  appropriate  action  by  the  county  neces- 
sary to  the  establishment  of  the  road  as  a 
part  of  the  road  system  of  the  county. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  dismiss  the  petition. 


OHIO  VAU/EY  BANKINO  &  TRUST  CO. 
V.  WATHEN'S  BX'RS. 

(Court  of  Appeals  of  Kentucky.    Oct  19,  1916.) 

1.  Tkoveb  ano  Conversion  <S=>9  —  Convkr- 
siON  OF  Bank  Stock— What  Constitdtes. 

Where,  in  an  action  against  a  bank  for  the 
value  of  stock  issued  by  it  to  plaintiff's  decedent 
and  alleged  to  have  been  converted  by  tbe  bank, 
it  appears  that  the  certificate  was  never  deliver- 
ed to  decedent  j  tltat  upon  sale  of  the  stock  after 
her  death  delivery  to  the  purchaser  was  pre- 
vented because  the  certificate  could  not  be 
found;  that  upon  finding  tbe 'certificate  10  days 
afterward  tbe  president  of  the  -bank  requested 

?ilaintitf  to  come  and  get  it,  which  plaintiff  re- 
used to  do  because  of  the  refusal  of  the  pur- 
chaser to  then  accept  it — the  bank  was  not  guilty 
of  a  conversion,  since  it  offered  to  deliver  the 
stock  at  a  time  when  tbe  purchaser  was  legally 
bound  to  accept 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §f  58-83 ;  Dec  Dig.  «=> 
9.] 

2.  EZBCDTORS  AND  AOIflNISTBATOBS  «=>104— 

Sale  of  Pbopbktt— Release  or  Buteb. 
The  fact  that  the  executors  could  not  de- 
liver tbe  certificate  to  the  purchaser  for  10 
days  after  the  sale  did  not  release  him  from  li- 
ability on  his  bid,  as  time  was  not  an  essential 
part  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Execntora 
and  Administrators,  Cent  Dig.  |  041 ;  Dec  Dig. 
«=164.] 
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S.  I!XECTTTOB8   AKD    AsinNISTBATOBS   $=3l67— 

Saue  of  Stock— Bights  of  Pdbohaseb. 
The   purchaser   of  stock   at   an  executor's 
sale    hag    the   right   to    demand    the    identical 
shares  purchased. 

[EA.  Note. — For  other  cases,  see  Executors  and 
Admiiiiatrators,  Cent  Die.  I  644;  Dec  Dig. 
*=>167.] 

4.  ExEcirroBS  and  AsiaNisrsATOBS  «=9l64— 
Sau: — Deuvebt. 

In  the  absence  of  injary  to  the  purchaser, 
a  dela^  of  10  days  does  not  affect  the  tender  of 
a  certificate  of  stock  sold  at  an  executor's  sale, 
since  the  executor  has  a  reasonable  time  after 
the  sale  within  which  to  deliver. 

[Ed.  Kote. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  |  641;  Dec.  Dig. 
«=>164.] 

5.  Banks  and  Banking  4=3123— Stock  Ceb- 
TincATB— IssuB— Cdstody   as    Bank— Lla- 

BIl-ITT. 

Where  a  stock  certificate  of  a  bank  is  left 
In  its  custody  by  the  owner,  it  is  the  bank's 
duty  to  deliver  it  within  a  reasonable  time  after 
demand,  and  upon  a  failure  so  to  do  the  bank 
is  liable  for  any  damage  thereby  resulting  to 
the  owner  or  his  representatives. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Oeut.  Dig.  H  303,  808,  311 ;  Dec.  Dig. 
€=»123.] 

Appeal  from  Circuit  Conrt,  Hoiderson 
Connty. 

Action  by  A.  J.  Watben'a  Elzectitors 
against  tbe  Oblo  Valley  Banking  &  Trust 
Company.  From  a  Judgment  for  plaintUTs, 
defendant  appeals.    Reversed. 

Montgomery  Merrltt  and  Yeaman  &  Yea- 
man,  all  of  Henderson,  Ky.,  for  appellant. 
N.  Powell  Taylor  and  S.  V.  Dixon,  both  of 
Henderson,  for  appellees. 

GARROnL,  J.  This  snlt  was  brought  by 
tbe  executors  of  Mrs.  A.  J.  Watben  to  re- 
corer  from  the  appellant  bank  $1,780,  the  al- 
leged value  of  a  eertlflcate  for  10  shares  of 
stock  in  the  bank  that  it  was  charged  the 
bank  bad  converted  to  its  own  use,  and  for 
this  reason  the  executors  could  not  deliver 
It  to  J.  M.  Baskett,  to  whom  they  bad  sold 
it  for  $1,780.  After  the  Issues  had  been  made 
Dp,  the  case  was  tried  before  a  Jury  under 
an  Instroction  telling  the  Jury  that  they 
should  find  for  the — 

"plaintiff  snch  an  amoant  in  damages  as  they 
believed  from  the  evidence  was  the  reasonable 
market  value  of  the  10  shares  of  stock  in  ques- 
tion at  the  time  the  plaintiffs  demanded  posses- 
mon  of  the  same." 

Under  this  instruction  the  Jury  found  a 
verdict  In  favor  of  the  plaintiffs  for  $1,780, 
and  Judgment  went  accordingly,  and  the  bank 
appeals. 

In  1907  Mis.  Watben  bought  from  the 
Planters'' State  Bank  10  shares  of  its  capital 
stock  of  the  par  value  of  $100  per  shiare. 
There  was  issued  to  her  one  certificate,  serial 
No.  275,  for  these  sliares  of  stock.  Mrs. 
Watben,  as  it  appears,  never  had  in  her  pos- 
session this  certificate.  It  remained  with  the 
bank  from  tbe  time  of  her  purchase  until 
her  death  in  1913,  although  during  this  time 


she  received  the  nsual  dividends  on  the 
stock.  In  March,  1914,  her  executors  had  a 
sale  of  her  personal  effects,  and  offered  for 
sale  this  stock,  and  It  was  bought  by  J.  M. 
Baskett  for  $178  per  share,  or  $1,780.  On 
the  day  Baskett  purchased  the  stock  It  was 
agreed  between  him  and  one  of  the  executors 
that  they  should  meet  tbe  next  day  at  a  des- 
ignated place,  when  the  certificate  would  be 
delivered.  On  the  next  day,  before  the  ap- 
pointed time  for  the  delivery  of  the  stock, 
the  executor  applied  to  the  bank  for  the  cer- 
tificate, and  was  informed  by  tbe  acting  cash- 
ier that  he  did  not  know  where  it  was,  and 
he  told  the  executor  to  see  Mr.  Merritt,  the 
president  of  the  bank.  The  executor  went 
to  see  Mr.  Merritt,  and,  some  time  after- 
wards, but  on  the  same  day,  Mr.  Merritt  told 
him  he  could  not  find  the  certificate.  There- 
upon the  executor  notified  Baskett  what  Iiad 
happened,  and  said  to  him  he  would  have  to 
wait  a  while  until  he  could  get  the  certificate. 
It  further  appears  that  about  10  days  after- 
wards the  certificate  was  found  in  tbe  bank 
in  the  original  certificate  book.  It  had  never 
been  torn  out  of  the  book,  and  there  was  In- 
dorsed across  the  face  of  it  in  pencil  the 
word  "Canceled."  A  book  In  the  bank  also 
showed  that  these  10  shares  of  stock  had  been 
transferred  to  Ingram  Crockett,  the  cashier 
of  the  bank,  on  October  3,  1913,  and  on  the 
same  day  another  entry  showed  that  Crock- 
ett had  sold  10  shares  of  bank  stock  to  Amos 
Becker.  When  the  certificate  was  found  the 
executor  was  requested  by  tbe  president  to 
come  and  get  it,  but  he  said  that  Baskett 
would  not  take  it,  and  therefore  declined  to 
accept  it  The  executor  further  testified 
that  two  or  three  days  after  tbe  stock  had 
been  sold,  Baskett  told  him  to  get  this  certif- 
icate, and  he  would  pay  for  it 

It  might  here  be  noticed  that  shortly  before 
this  sale  the  affairs  of  the  bank  were  In  an 
Involved  condition  on  account  of  some  mis- 
conduct of  tbe  cashier,  Ingram  Crockett,  and 
it  is  apparent  that  the  condition  of  the  bank 
had  become  pretty  well  known,  although  per- 
haps at  that  time  It  was  not  known  to  what 
extent  the  capital  of  the  bank  had  been  im- 
paired and  the  value  of  the  stock  depredated. 
But  a  few  days  after  the  sale  it  was  known 
that  the  affairs  of  the  bank  were  In  a  bad 
condition,  and  that  the  stock  was  not  worth 
near  so  much  as  Baskett  bid  for  it  Baskett 
testified  that  be  bid  on  the  stock  for  himself 
and  a  Mr.  Nichols,  and  that  It  was  knocked 
off  to  him  at  $178  a  share;  that  he  knew  at 
the  time  the  stock  could  not  be  delivered. 
Asked  to  state  for  what  purpose  he  bid  $178, 
he  said  be  had  reason  to  believe  that  the 
stock  could  not  be  delivered,  and  bid  on  It  to 
boost  the  stock  of  the  bank.  He  further  said 
that  shortly  after  the  sale,  but  on  tbe  same 
day,  he  told  the  executor  he  was  ready  to 
take  the  stock,  and  that  U  he  could  not  get 
the  Identical  stock  he  bought  would  not  take 
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any.  He  further  said  that  he  knew  on  the 
day  of  the  sale,  but  before  the  sale,  that  the 
executor  could  not  deliver  to  him  the  stock 
be  bought,  and  that  he  bid  on  the  stock  be- 
cause he  believed  it  could  not  be  delivered  to 
him.  Mr.  Merrltt,  the  president  of  the  bank, 
said  that  a  few  days  after  the  executor  ask- 
ed him  about  this  certificate  he  went  to  the 
bank  and  found  it  In  the  stock  book  with  the 
word  "danceled"  written  in  pencil  across 
the  face  of  it ;  that  upon  discovering  that  the 
certificate  had  been  improperly  canceled,  he 
erased,  or  had  erased,  the  word  "CJanceled" 
written  In  pencU  and  told  the  executor  that 
the  stock  was  there  subject  to  his  order,  but 
that  the  executor  declined  to  take  it  because 
Baskett  would  not  have  it. 

[1]  Under  this  evidence  it  is  not  disputed 
that  if  the  certificate  could  have  been  deliv- 
ered to  Baskett  on  the  day  of  the  sale,  or  the 
following  day,  he  would  have  taken  it,  or 
else  could  have  been  compelled  to  take  it  or 
pay  such  sum  in  damages  as  the  estate  suf- 
fered by  reason  of  his  failure  to  execute  his 
bid.  This  being  so,  the  remaining  question 
is,  did  the  delay  of  about  10  days  that  elapsed 
between  the  day  of  the  sale  and  tlie  date 
when  the  bank  offered  to  deliver  to  the  execu- 
tor the  certificate  for  the  10  shares  Issued 
to  Mrs.  Wathen  bare  the  effect  of  releasing 
Baskett  from  liability  on  his  bid,  and  the  fur- 
ther effect  of  charging  the  bank  with  the 
value  of  the  sUx^  as  though  it  bad  convertp 
edit? 

[2]  Baskett  is  not  a  party  to  this  appeal, 
and  therefore  what  may  be  said  as  to  him  for 
the  purpose  of  Illustrating  our  view  of  this 
case  Is  not  to  be  taken  in  any  manner  as 
prejudicial  to  bis  rights  in  the  event  there 
should  be  litigation  between  him  and  the  ex- 
ecutors. But  it  seems  to  us,  on  the  record  we 
have,  that  the  executors  should  have  brought 
this  suit  against  Baskett  in  place  of  the  bank. 
The  fact  that  the  executors  could  not  deliver 
the  certificate  of  stock  to  Baskett  for  about 
10  days  after  the  sale  did  not  release  Bas- 
kett from  his  obligation,  created  by  the  bid, 
to  take  the  stock,  as  it  does  not  appear  tliat 
time  was  an  essential  part  of  the  contract  of 
purchase. 

[3]  Baskett  bad  the  right  to  Insist  that 
there  should  be  delivered  to  him  the  Identical 
shares  of  stock  that  be  bought;  that  Is,  the 
shares  of  stock  owned  by  Mrs.  Wathen  and 
which  were  represented  by  certificate  No. 
275.  But  within  10  days  after  the  sale  the 
executors,  as  shown  by  the  record,  could  have 
delivered  to  him  this  Identical  certificate. 
The  pencil  memorandum  of  the  cashier  show- 
ing that  it  had  been  canceled  did  not,  so  far 
as  this  record  discloses,  present  any  reason 
why  the  bank  officers  should  not  have  erased, 
as  they  did,  the  word  "Canceled,"  or  prevent 
them  from  tendering,  as  they  did,  the  cer- 
tificate representing  the  identical  shares  of 
stock  that  was  sold. 


[4]  There  is  no  claim  that  the  executors 
suffered  any  damage  by  the  failure  of  the 
bank  .to  promptly  deliver  this  certificate  ex- 
cept such  as  it  is  alleged  arose  from  the  re- 
fusal of  Baskett  to  accept  the  stock  under  the 
circumstances  stated,  and  the  refusal  of  Bas- 
kett to  take  the  stock  under  these  circum- 
stances did  not  make  the  bank  Uable  for  the 
value  of  the  stock.  It  does  not  appear  that 
Baskett  sustained  any  damage  by  reason  of 
the  delay,  and  the  executors  had  a  right  to 
tender  the  stock  to  Baskett  within  a  reason- 
able time  after  the  sale,  and  this  it  appears 
they  could  have  done. 

If,  however,  it  should  devel(^  that  the 
bank  could  not  and  did  not  c^er  to  deliver 
to  the  executor  the  certificate  owned  by  Mrs. 
Wathen,  and  wblch  Baskett  bqught,  we 
would  have  another  question.  But  there  is 
no  showing  In  the  record  that  it  did  not  and 
could  not  have  delivered  this  certificate.  The 
meager  evidence  as  to  the  entries  on  the 
books  and  other  circumstances  throw  little 
or  no  light  on  the  question  here  involved, 
which  is  simply  this:  Did  the  bank,  within 
10  days  or  2  weeks  after  the  sale,  tender  to 
the  executor  the  certificate  owned  by  Mrs. 
Wathen,  and  was  the  bank  in  a  position  to 
tender  and  deliver  this  certificate  represent- 
ing the  10  shares  of  stodi  owned  by  her?  If 
It  did  this,  there  should  be  a  verdict  for  the 
bank. 

[6]  On  the  other  band,  this  certificate  had 
apparently  been  left  by  Mrs.  Wathen  in  the 
care  of  the  bank,  and  it  was  the  duty  of  the 
bank  to  deliver  It  to  her,  or  her  representa- 
tive, within  a  reasonable  time  after  demand, 
and  U  the  bank  did  not  and  could  not  deliver, 
within  the  time  mentioned,  the  certificate 
owned  by  Mrs.  Wathen  representing  the  num- 
ber of  shares  owned  by  her,  then  the  execu- 
tors should  have  damages  for  the  loss  they 
sustained  on  account  of  the  failure  of  the 
bank  to  do  this.  The  real  issue  in  the  case 
as  we  have  outlined  it,  was  not  submitted  to 
the  jury. 

On  the  record  before  us,  the  plaintiffs 
wholly  failed  to  make  out  a  case,  and  the 
judgment  is  reversed,  with  directions  for  a 
new  trial  In  oooformity  with  this  opinion. 


LOUISVILLE    OAS   A   ELECTRIO   CO.    ▼. 
WULF.  • 

(Court  of  Appeals  of  Kentucky.    Oct.  19, 
1915.) 

1.  LiBSi.  AND  SiJiNnxB  «=s»l28— QussTioif  Ton 

COUKT— Mbaninq. 

Where  the  language  of  letters  is  apparent- 
ly innocent  on  its  face,  the  question  wuether, 
under  the  facts  disclosed  by  the  inducement  and 
colloquium,  it  is  fairly  susceptible  of  the  de- 
famatory meaning  sought  to  be  impressed  by 
the  innuendo  is  one  of  law. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  356-364;  Dec:  Dig.  «=> 
123.) 
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2.  lilBEL    A«0    SULNDES    «=>7— LSITEBS— EU- 
BBZZLEMENT. 

FlaiotiB,  who  conducted  a  drag  store,  ar- 
rtnged  with  a  gas  and  electric  company,  where- 
b;  its  patrons  might  pay  their  bills  at  his 
store,  adding  a  fee  for  his  collection,  and  was 
held  ont  by  the  company's  bills  as  its  agent 
to  receive  payment.  After  the  company's  bills 
for  December,  1913,  were  paid  to  and  receipted 
by  him  and  turned  over  to  the  company's  col- 
lector, who  receipted  therefor,  the  company, 
which  had  participated  in  a  merger  of  gas  com- 
panies and,  in  the  press  of  business,  had  trans- 
ferred a  rlerk  to  its  credit  department,  sent  out 
Doticee  to  patrons  who  had  paid  plaintiff,  to 
the  effect  that  their  bills  were  still  unpaid, 
and  requesting  payment.  Other  letters,  re- 
questing payment  and  stating  that  the  service 
would  he  discontinued  if  remittance  was  not 
made  within  three  days,  were  also  sent  out. 
Bfli.  that  the  letters  were  not  libelous  in 
chaffing  plaintiff  with  the  offense  of  embezzling 
the  money  received  from  the  company's  Qatrons. 
[Ed.  Note.— For  other  cases,  see  Iiibel  and 
Slander.  Cent.  Dig.  {$  17-78;  Dec.  Dig.  «s>7.] 

Kunn,   J.,  dissentlDC. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  John  H.  "VVulf  against  the  Louis- 
ville Gas  &  Electric  Company.  Judgment 
fbr  plaintiff,  and  defendant  appeals.  Re- 
versed. 

O'Doherty  &  Tosts,  of  Louisville,  for  ap- 
pellant Elmer  C.  Underwood,  Robt  G. 
Wolf,  and  O'Neal  A  O'Neal,  all  of  LouisvlUe, 
for  a^iellee. 


HANNAH,  J.  During  a  period  of  28  years 
prior  to  May,  1913,  John  H.  Wulf  was  en- 
gaged In  the  retail  drug  business,  first  as 
salesman  and  later  as  proprietor,  at  Preston 
and  St  Otitherlne  streets  hi  Louisville.  In 
May,  1913,  he  completed  the  construction 
of  a  modem  business  building  at  the  cor- 
ner of  Barrett  avenue  and  Kentucky  street 
in  Louisville,  a  point  said  to  be  about  two 
miles  distant  from  his  former  location,  and 
he  thereupon  removed  to,  and  embarked  in, 
the  retail  drag  business  at  this  latter  lo- 
cation, his  total  investment,  including  an 
equipment  of  handsome  fixtures  and  a  large 
stock  of  merchandise,  being  about  $20,000.  In 
June,  1913,  he  entered  into  an  arrangement 
with  the  Louisville  Gas  &  Electric  Company, 
whereby  patrons  of  that  company  were  au- 
thorized to  pay  their  bills  for  gas  and  eleo- 
triclty  at  Wuirs  drug  store,  by  paying  to 
him.  In  addition  to  the  face  of  the  bill,  a  fee 
of  two  cents,  which  was  his  compensa- 
tion for  making  the  collection.  Under  this 
arrangement,  bills  were  made  out  by  the 
company  and  mailed  to  its  patrons  In  the 
district  wherein  Wulf  was  authorized  to  re- 
ceive payment  thereof,  in  the  latter  part  of 
each  month.  These  bills  advised  the  cus- 
tomers that  Wulf  was  the  agent  of  the  com- 
pany authorized  to  receive  payment  thereof. 
They  were  presented  and  paid  to  Wulf,  re- 
'"eipted  by  lilm,  and  returned  to  the  custom- 
er.    About  nine  days  after  mailing  out  the 


bills — at  the  expiration  of  the  discount  pe- 
riod— the  company  would  send  Its  collector 
to  Wulfs  place  of  business  to  receive  the 
amounts  so  (Collected  by  him.  For  a  num- 
ber of  years  prior  to  his  removal  from  Pres- 
ton and  Catherine  streets,  Wulf  had  col- 
lected for  the  Gas  &  Electric  Company  and 
companies^  afterwards  merged  into  it  un- 
der an  arrangement  of  the  same  nature. 
Wulf  collected  and  paid  over  to  the  com- 
pany the  amounts  due  to  it  from  its  patrons 
In  his  district  for  the  month  of  June,  1913, 
and  thereafter  up  to  and  including  the  month 
of  December,  1913.  In  the  latter  month  bills 
were  sent  out  by  the  company  to  Its  patrons 
In  his  district  the  discount  period  expiring 
December  31,  1913.  These  bills  were  paid 
to  him,  and  oa  January  2,  1914,  the  amounts 
BO  collected  were,  by  blm,  paid  over  to  the 
company's  collector,  who  receipted  therefor 
Id  Itemized  form  on  a  book  or  record  fur- 
nished to  Wulf  by  the  company  for  that  pur- 
pose; the  book  being  kept  by  Wulf  at  his 
store.  On  January  9,  1914,  the  company, 
through  a  misunderstanding  or  mistake  upon 
the  part  of  the  clerical  force  In  charge  of 
delinquent  collections,  sent  to  a  number  of 
Its  patrons  who  had  paid  their  bills  for  De- 
cember, to  Wulf,  a  letter  which  read  as  fol- 
lows: 

"According  to  our  records,  the  above  bill  still 
remains  unpaid.  I  presume  that  our  failure 
to  receive  your  remittance  is  simply  due  to  an 
oversight  and  not  from  any  disposition  on  your 
part  to  neglect  this  payment.  Will  you  kiudly 
let  us  have  your  check  by  return  mail,  and 
oblige." 

To  otiier  x>atrons,  who  had  previously  paid 
their  bills  to  Wulf,  there  was  sent  a  letter 
which  read  as  follows: 

"According  to  our  records,  the  above  bill  still 
remains  unpaid.  Failnre  to  receive  your  re- 
mittance for  the  same  within  three  days  from 
date  bf  this  letter  will  be  considered  as  a  notice 
that  the  service  is  no  longer  desired,  and  we 
shall  have  same  discontinued  at  that  time.  For 
your  information,  we  wish  to  say  that  if  the 
service  is  discontinued  for  nonpayment,  a  charge 
of  $1.00  will  be  collected  before  reconnection  is 
made." 

And,  later,  the  following  letter  was  sent 
by  the  company  to  some  of  Its  patrons  who 
had  paid  their  bills  to  Wulf: 

"We  have  not  received  a  reply  to  the  letter 
mailed  to  you  a  few  days  ago  in  reference  to 
the  above  account.  As  this  account  is  consid- 
erably past  due,  we  would  appreciate  if  you 
would  call  at  this  ofSce  and  make  settlement 
for  same." 

Asserting  that  the  letters  mentioned  charg- 
ed him  with  the  offense  of  embezzling  the 
money  so  paid  to  him  by  the  company's  pa- 
trons who  received  such  letters,  and  were  so 
understood  by  such  patrons,  Wulf  brought 
this  action  against  the  Louisville  Gas  Se 
Electric  Company,  in  the  Jefferson  circuit 
court,  to  recover  damages  for  the  alleged 
libel.  He  recovered  a  verdict  and  Judgment 
in  the  sum  of  $5,000,  and  the  defendant  ap- 
peals. 
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[1]  l%e  lan^age  of  the  letters  is  appar- 
ently innocent  on  its  face;  but  It  Is  con- 
tended by  appellee  that  under  the  facts  dis- 
closed by  the  Inducement  and  colloquium, 
the  letters  are  fairly  susceptible  of  the  de- 
famatory meaning  with  which  they  are 
sought  to  be  impressed  by  the  innuendo. 
This  is  a  question  of  law. 

"If  the  words  are  not  reasonably  susceptible 
of  any  defamatorj-  meaning,  the  judge  at  the 
trial  will  direct  a  nonsuit.  •  •  •  where  the 
words  of  an  alleged  libelous  publication  are  not 
reasonably  susceptible  of  any  defamatory  mean- 
ingr,  the  court  is  justified  in  sustaining  a  de- 
murrer to  the  declaration.  •  •  »  Or,  in  oth- 
er words,  it  is  for  the  court  to  decide  whether 
a  publication  is  capable  of  the  meaning  asciibed 
to  it  by  an  innuendo,  and  for  the  jury  to  de- 
tprmine  whether  such  meaning  is  truly  ascrib- 
ed." NeweU  on  Slander  &  Libel  (3d  Ed.)  H 
341,  345. 

"It  is  the  duty  of  the  court  to  say  whether  a 
publication  is  capable  <^  the  meaning  ascribed 
to  it  by  the  innuendo.  But  when  the  court 'is 
satisfied  of  that,  it  must  be  left  to  the  jury 
to  say  whether  the  publication  has  the  mean- 
ing so  ascribed  to  it.      25  Qyc.  545. 

12]  In  determining  this  question,  in  a  case 
like  this,  where  the  language  used  is  entire- 
ly innocMit  and  harmless  on  its  face,  but  is 
such  that  it  might  possibly,  in  connectiDn 
with  certain  extrinsic  facts,  convey  a  covert 
meaning  wholly  at  variance  from  Its  ordi- 
nary interpretation,  the  inquiry  Is  not  wheth- 
er the  language  was  understood  in  its  covert 
sense  by  those  who  received  the  letters,  for 
that  would  be  to  substitute  the  irresponsi- 
ble, hasty  opinions  of  perhaps  prejudiced 
minds  for  the  calm  and  careful  judgment  of 
the  court,  and  to  place  the  defendant  at  the 
mercy  of  the  misconception  or  morbid  imagi- 
nations of  the  witnesses,  permitting  them  to 
usurp  the  functions  of  court  and  jury.  The 
real  inquiry  is  rather  whether,  under  all  the 
circumstances,  the  language  of  the  letters 
mentioned  was  fairly  and  reasonably  calcu- 
lated to  produce  upon  the  minds  of  the  re- 
cipients thereof,  assuming  them  to  be  persons 
of  average  intelligence  and  free  from  Mas  for 
or  against  the  plaintlflf,  the  impression  that 
the  company  was  charging  plaintiff  with  the 
offense  of  embezzlement  or  wrongdoing  in 
connection  with  the  money  collected  by  him 
from  its  patrons.  Thompson  v.  Lewlston 
Dally  Pub.  Co..  91  Me.  203,  39  Aa  556. 

If  there  be  a  publication  of  matter  which, 
though  apparently  Innocent  and  harmless  on 
Its  face,  Is  sought  to  be  shown  to  be  defama- 
tor.v  by  reference  to  extrinsic  facts,  and  such 
publication  is  made  without  the  existence  of 
any  seeming  occasion  therefor,  this  is  a  fac- 
tor of  considerable  weight  in  determining 
whether  the  language  was  reasonably  calcu- 
lated to  convey  to  the  recipients  of  the  com- 
munication the  defamatory  meaning  sought 
to  be  impressed  thereupon.    The  recipient  of 


such  a  communication,  being  unable  to  ac- 
count for  its  publication  In  any  other  rea- 
sonable maimer,  might  be  Justified  in  as- 
suming that  the  communication  is  an  at- 
tempt to  libel  by  indirection. 

But,  in  the  instant  case,  there  Is  shown  by 
uncontradicted  evidence,  indeed  by  the  con- 
ceded facts,  a  reasonable  explanation  of  and 
occasion  for,  the  writing  and  sending  of  the 
letters  mentioned.  A  short  time  before  this, 
there  liad  been  effected  a  merger  of  several 
heating  and  light  companies  in  Louisville, 
and  in  the  press  of  business  occasioned  by 
the  work  of  bringing  the  whole  into  one 
system,  and  on  account  of  a  change  in  the 
accounting  methods,  a  clerk,  who  bad  been 
transferred  to  the  credit  department  to  as- 
sist in  sending  out  the  notices  to  delinquent 
patrons,  acting  under  the  impression  that  the 
cashier  had  noted  on  the  list  of  delinquents 
all  those  who  had  paid  their  bills  after  the 
closure  of  the  books  on  a  former  day,  sent 
out  the  letters  here  involved;  the  names  of 
such  persons  not  having  been  so  checked  off 
of  the  list  The  sums  were  small,  and  each 
bill  had  printed  upon  it  a  notice  to  the  effect 
that  Wulf  was  the  agent  of  the  company, 
authorized  to  receive  payment  thereof,  and 
each  bin  so  paid  had  been  receipted  by  Wulf 
and  returned  to  and  was  then  In  the  posses- 
sion of  the  patrons  mentioned.  Wulf  was 
living  in  the  immediate  vicinity,  was  the 
owner  of  considerable  property,  permanent- 
ly located,  and  doing  a  prosperous  business; 
and  it  is  unreasonable  to  presume  that  any 
person  of  average  intelligence  would  conclude 
from  the  letters  in  question  that  Wulf  bad 
embezzled  the  money.  It  seems  to  us  that 
any  person  of  average  intelligence  would 
know  that  the  receipted  bills  in  the  posses- 
sion of  the  company's  customers  would  com- 
pletely exonerate  them  from  having  to  pay 
the  items  a  second  time,  and  that  there  could 
be  no  inducement  on  the  part  of  the  company 
to  lay  before  Its  customers  a  charge  that 
Wulf  had  retained  this  money,  or  to  attempt 
to  collect  bills  which  had  already  been  paid 
to  Its  authorized  agent 

Under  these  drcumstances,  the  only  Im- 
pression that  these  letters  were  fairly  and 
reasonably  calculated  to  produce  upon  the 
mind  of  a  person  of  average  intelligence  and 
free  from  bias  was  that  an  error  had  been 
made,  somewhere  in  the  records  of  the  com- 
pany which  would  be  corrected  upon  the 
presentation  of  the  receipted  bill.  We  are 
therefore  of  the  opinion  that  the  Innuendo 
asserted  by  the  plaintiff  is  not  justified;  and 
the  trial  court  should  have  directed  a  ver- 
dict for  the  defendant 

The  Judgment  is  reversed. 

NUNN,  J.,  dissenting. 
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OOMMONWBAIjTH    t.    HOLLIDAX    et   aL 

SAME  Y.  HOU^DAX. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  22, 1016.) 

1.  iKOlCntZHT     AMD     INVOBMATION     «S»12S— 
1>UFUCIT7. 

The  accusative  part  of  an  indictment  un- 
mistakably describing  the  offense  denounced  by 
Ky.  8l  i  1358a,  the  conversion  to  one's  use 
ot  the  property  of  another  without  the  owner's 
consent,  the  fact  that  there  is  in  the  descrip- 
tiTC  part  certain  surplusage  which  might  have 
reference  to  the  crime  denounced  by  section 
tmia,  the  fraudulent  conversion  to  his  own  use 
by  the  agent  of  a  corporation  of  its  property, 
does  not  make  it  dupUdtous;  it  being  fairly 
appHrent,  taldng  the  indictment  as  a  whole  and 
coniddering  all  its  allegations,  that  the  former 
offense  is  charged. 

[Kd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  334-^100;  Dec. 
Dig.  «=s>125.] 

2.  ElMBEZZLEUE.VT  ^=928  —  Indictmsnt — Dk- 
8CBIPTI0N — THIWQ  CONVIBTED. 

An  indictment  charging  that  defendant, 
without  the  consent  of  the  owner,  converted  to 
his  own  nse  a  note,  by  giving  it  to  U.  for 
a  horse,  and  then  selling  the  horse  and  con- 
verting the  proceeds  of  the  sals  to  his  own  use, 
amounts,  in  the  final  analysis,  only  to  a  charge 
of  rouverting  to  hia  own  use  the  money  of  an- 
other, setting  forth  in  a  descriptive  way  the 
sotnrce  from  which  the  money  came. 

[li^d.  Note. — ^ITor  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  {§  41.  42;    Dec  I>ig.  <8=>28.] 

3.  iNDICnCEKT  AND  lNFOBl<ATIOn  «=»121,   147 
— BUX   OF  PASnOUI^ABS. 

If  the  cbarge  in  an  indictment  that  de- 
fendants converted  to  their  own  use  buggies, 
wagons,  and  solvent  notes  to  the  value  of  mure 
than  4S:,000  is  too  general,  and  not  suSiciently 
des(-ripUve  of  the  property,  the  remedy  is  by 
appliotion  for  bill  of  particulars,  and  not  by 
demurrer. 

[Kd.  Note.-~For  other  cases,  see  Indictment 
and  Information,  Cent  Die.  U  816-3;!0,  490- 
4&4;  Dec.  Dig.  <&=»121,  147.] 

An>eal  from  Circuit  Court,  Washingtoa 
County. 

Demurrers  to  two  indictments,  one  against 
Elrsstus  HoUiday,  the  other  against  him  and 
another,  \rere  sustained,  and  the  Commou- 
wealtli  appeals.    Reversed,  with  directions. 

James  Gamett,  Atty.  Gen.,  and  C.  S.  Hill, 
Commonwealth's  Atty.,  of  Lebanon,  for  the 
Commonwealth.  W.  C.  McChord,  of  Spring- 
Held,  for  an^elleee. 

TURNER,  J.  These  two  appeals  present 
the  same  question,  and  wiU  be  disposed  of 
together. 

The  indlctm«it  against  HoUiday  alone 
diarges  him  with — 

'the  crime  of  unlawfully,  fraudulently,  and  fe- 
loniouiily  converting  to  his  own  use  property 
of  value,  the  property  of  another,  without  the 
coniient  of  the  owner  thereof,  he  then  and  there 
bi^g  the  agent,  servant,  and  collector  of  and 
for  said  owner  of  said  property,  committed  as 
follows,  viz. :  The  said  Eraatus  Hollidiiy.  on 
the day  of  June,  1913,  anJ  before  the  find- 
ing of  this  indketment,  in  the  connty  and  com- 
monwealth aforesaid,  he  then  and  there  being 
the  agent,  servant,  and  collector  of  and  for 
the  George  Bohon  Company,  a  corporation  duly 
incorporated  under  the  laws  of  the  state  of 
Kentucky  and  doing  business  at  Harrodsburg, 


Ky.,  did  unlawfully,  fraudulently,  and  teloni' 
ously,  and  without  the  consent  of  said  George 
Bohon  Company,  convert  to  his  own  use  one 
note  for  and  of  the  value  of  $100  executed  by 
Arthur  Graham  to  said  company,  by  giving 
said  note  to  said  Graham  for  one  horse  and 
then  selling  said  horse  and  converting  the  pro- 
ceeds of  sale  to  his  own  use,  amounting  to  more 
than  $20  and  as  much  as  $100,  with  tne  fraud- 
ulent and  felonious  intent  then  and  there  to 
permanently  deprive  the  said  owner  of  its  pro]^ 
erty  therein,  a  further  description  (rf  which  is 
to  the  gi'and  jurors  unknown,  the  personal 
property  of  said  George  Bohon  Company,  which 
said  note  had  then  and  there  been  intrusted  to 
the  care  and  custody  of  said  HoUiday  for  col- 
lection by  reason  of  and  virtue  of  said  relation^ 
ship  of  agency,  service,  and  coUectorship  exist- 
ing as  aforesaid." 

The  indictment  against  HoUiday  and  Mas- 
ters charges  them,  whUe  doing  business  as  a 
firm,  with — 

"the  crime  of  unlawfully,  fraudulentiy,  and 
feloniously  converting  to  their  own  use  property 
of  value,  the  pr<^>erty  of  another,  without  the 
consent  of  the  owner  thereof,  they  then  and 
there  being  joint  agents,  servants,  and  collectors 
of  and  for  said  owner  of  said  property,  commit- 
ted as  fallows,  viz. :  The  said  Erastus  Holli- 
dny  and  Proctor  Masters,  doing  business  under 
the  firm  name  of  HolUday  &  Masters,  on  the 
day  of  June,  1913,  and  within  12  months 


before  the  finding  of  this  indictment,  in  the 
county  and  commonwealth  aforesaid,  they  then 
tnd  there  being  the  joint  agents,  servants,  and 
collectors  of  and  for  the  George  Bohon  Compa- 
ny, a  corporation  duly  incorporated  under  the 
laws'  of  the  state  of  lientucky,  and  doing  busi- 
ness at  Harrodsburg,  Ky.,  did  unlawfully,  fraud- 
ulently and  feloniously,  and  without  tlie  con- 
sent of  said  George  Bohon  Company,  convert 
to  their  own  use  buggies,  wagons,  and  good  and 
solvent  notes  of  the  value  of  more  tiian  $2,- 
000,  with  the  fraudulent  and  felonious  intent 
then  and  there  to  permanently  deprive  the  said 
owner  of  its  property  therein,  a  further  descrip- 
tion of  which  property  is  to  the  grand  jurors 
unknown,  the  personal  property  of  the  said 
George  Bohon  Company,  which  said  buggies, 
wagons,  and  notes  had  then  and  there  been  in- 
trusted to  the  care  and  custody  of  said  Holli- 
d^  and  Masters  by  reason  and  virtue  of  said 
relationship  of  agency,  service,  and  ooUector* 
ship  existing  as  aforesaid." 

The  lower  court  sustained  a  demurrer  to 
each  of  these  indictments,  and  the  common- 
wealth has  appealed. 

While  the  record  does  not  disclose  the 
ground  upon  which  the  demurrers  were  sus- 
tained, we  assume  from  the  brief  of  counsel 
for  appellees  that  it  was  because,  in  the  opin- 
ion of  the  lower  court,  more  than  one  crflense 
was  charged  in  each  Indictment,  or  because 
neither  of  the  indictments  was  suffldenUy  di- 
rect and  certain  as  to  the  offense  charged. 

Section  1202  of  the  Kentucky  Statutes 
reads  as  follows: 

"If  any  officer,  agent,  clerk  or  servant  of  any 
bank  or  corporation  shaU  embezzle,  or  fraudu- 
lently convert  to  his  own  use  or  the  use  of  an- 
other, bullion,  money,  bank  notes,  or  any  ef- 
fects or  property  belonging  to  such  t>ank  or  cor- 
poration, or  other  corporation  or  any  person, 
which  shall  have  come  to  his  possession  or  t>een 
placed  in  bis  care  or  under  his  management  as 
such  officer,  agent,  clerk  or  servant,  he  and 
the  person  to  whose  use  the  same  was  fraudu- 
lently converted,  if  he  assented  thereto,  shall  be 
confined  in  the  penitentiary  for  not  less  than 
one  nor  more  than  ten  years." 
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And  section  135Sa  provides  as  fidlows: 
"That  any  person  who  shall  sell,  dispose  of 
or  convert  to  his  or  her  own  nse  or  the  use  of 
another,  any  money,  property,  or  other  thing  of 
value  without  the  consent  of  the  owner  there- 
of, shall  be  punished  by  confinement  in  the  pen- 
itentiary for  not  less  than  one  nor  more  Uian 
five  years;  if  the  money,  property,  or  thing 
of  value  so  sold,  disposed  of  or  converted  to 
Ids  or  her  own  use  be  of  the  value  of  twenty 
dollars  or  more;  or  be  confined  in  the  county 
jail  for  not  less  than  one  nor  more  than  twelve 
months  if  the  value  be  less  than  twen^  dol- 
lars." 

The  contention  of  tbe  appellants  is:  (1) 
That  the  defendants  were  unable  to  tell  from 
the  Indictments  whether  they  were  charged 
with  the  ofTense  of  embezzlement  under  sec- 
tion 1202,  or  whether  they  were  charged  with 
the  offense  of  converting  property  of  another 
without  his  consent  under  section  1358a ;  (2) 
that  In  the  indictment  against  Holllday  alone 
it  was  uncertain  whether  he  was  charged 
with  the  offense  of  converting  to  his  own  use 
a  note,  or  whether  he  was  charged  with  con- 
verting to  his  own  use  a  horse,  or  whether  he 
was  charged  with  converting  to  his  own  use 
money  of  greater  value  than  ?20;  and  (3) 
that  the  charge  in  the  indictment  against  Hol- 
llday and  Masters  that  they  bad  fraudulently 
converted  to  their  own  use  buggies,  wagons, 
and  notes  was  too  general,  and  did  not  suffi- 
ciently apprise  them  of  the  (diarge  agftinst 
them. 

[1]  It  will  be  observed  that  the  crime  de- 
nounced by  section  1202  is  against  any  offi- 
cer or  agMit  of  a  bank  or  other  corporation 
who  shall  fraudulently  convert  to  his  own  use 
the  property  or  effects  of  such  corporation, 
while  the  offense  described  in  section  1358a 
is  against  all  persons  who  shall  convert  to 
their  own  use  property  of  another  without 
the  consent  of  the  owner,  and  applies  wheth- 
er the  defendant  is  an  officer  or  agent  of  tbe 
owner  or  not,-  and  does  not  depend  upon 
whether  tbe  owner  is  a  bank  or  other  cor- 
poration. 

These  indictments,  in  the  accosative  part, 
clearly  do  not  refer  to  the  offense  described 
in  section  1202,  for  in  that  part  of  the  indlctr 
ment  there  is  no  reference  whatever  to  the 
fact  that  the  owner  of  the  property  was  a  cor- 
poration; but  when  the  draftsman  of  the 
indictments  came  to  tbe  descriptive  part  he 
used  language  which  would  Indicate  that  he 
had  both  sections  in  mind,  and  charged  more 
than  was  necessary  to  make  the  indictment 
good  under  section  1358a,  which  he  had  plain- 
ly started  to  do,  as  shown  by  the  accusative 
part 

The  recent  case  of  Drury  ▼.  Oommon- 
wealth,  162  Ky.  123,  172  S.  W.  94,  was  where 
the  indictment  was  objected  to  because  it  was 
said  it  charged  two  offenses.  The  Indictment 
was  under  section  1164  of  the  Kentucky  Stat- 
utes, denouncing  the  crime  of  breaking  into 
and  entering  a  storehouse  with  intent  to 
steal,  and  the  indictment,  in  addition  to  al- 
leging tbe  breakln*  into  with  Intent  to  steal, 
all^^  that  tbe  defendant  did  take,  steal, 


and  carry  away  therefrom  certain  personal 
property.  It  was  urged  that  this  was  also 
an  Indictment  under  section  1162,  Kentucky 
Statutes,  describing  the  offense  of  feloniously 
entering  and  breaking  into  a  dwelling  house 
and  stealing  therefrom  things  of  value,  and 
this  court,  in  answering  that  argument  said: 

"While  in  this  case  it  would  be  sufficient  in 
the  accusative  part  of  the  indictment  to  charge 
tliat  tbe  defendant  feloniously  broke  into  the 
storehonse  with  the  intent  to  steal  therefrom, 
the  additional  allegation  that  be  did  fdoniously 
steal  therefrom,  the  additional  allegation  that  he 
did  feloniously  steal  therefrom  articles  of  value 
does  not  create  any  duplicity  In  the  indictment, 
and  does  not  vitiate  it  Neither  do  the  allega- 
tions in  the  descriptive  portion  of  the  indict- 
ment which  charge  that  the  accused  did  fe- 
loniously take,  steal,  and  carry  away  articles 
of  value  from  said  saloon,  giving  the  name  of 
the  owner  of  the  property,  create  any  duplicity 
in  the  indictment  or  vitiate  it" 

Tbe  accusative  part  of  each  of  the  indict- 
ments in  this  case  unmistakably  describes 
the  offense  denounced  by  section  1358a,  and 
the  fact  that  there  is  in  the  descriptive  part 
certain  surplusage  which  might  have  had 
reference  to  the  crime  denounced  by  section 
1202  does  not  make  it  bad  on  account  of  du- 
plicity. Taking  the  Indictments  as  a  whole, 
and  considering  all  of  the  allegations,  it  is 
fairly  apparent  that  these  charge  the  Offense 
described  by  section  1358a,  and  are  not  open 
to  the  charge  of  duplicity.  The  difference  be- 
tween the  accusative  part  of  the  indictment 
and  the  descriptive  part  is  not  so  substantial 
as  to  be  fatal  to  their  sufficiency  on  demur- 
rer. Overstreet  v.  Commonwealth,  147  Ky. 
471,  144  S.  W.  75L 

[2]  On  the  second  proposition  there  is  little 
difficulty.  The  charge  against  Holllday  in 
the  indictment  that  he  without  the  consent 
of  the  owner  converted  to  his  own  use  one 
note  of  the  value  of  $100  by  giving  said  note 
to  Graham  for  one  horse  and  then  selling  the 
horse  and  converting  the  proceeds  of  tbe  sale 
to  his  own  use  amounts  in  tbe  final  analysis 
only  to  a  charge  of  converting  to  his  own  use 
the  money  of  another  and  setting  forth  in  a 
descriptive  way-  tbe  source  from  wtaidh  tbe 
money  came. 

[3]  The  charge  in  the  other  indictment 
that  Holllday  and  Masters  converted  to  their 
own  use  buggies,  wagons,  and  solvent  notes  to 
the  valne  of  more  than  $2,000  is  said  to  be 
too  general,  and  not  sufficiently  descriptive  of 
the  property  charged  to  have  been  converted. 
It  Is  quite  true  that  tbe  Indictment  is  very 
general  in  its  allegations  as  to  the  personal 
property  alleged  to  have  been  converted  by 
Holllday  and  Masters ;  but  a  demurrer  Is  not 
the  proper  way  to  reach  this  question;  it  is 
within  the  discretion  of  the  trial  court  when- 
ever an  Indictment  has  a  general  charge  in  it 
which  is  good  on  demurrer,  but  which  does 
not  sufficiently  point  out  or  describe  tbe 
property  alleged  to  have  been  converted  to 
require  the  commonwealth  to  file  a  bill  of 
particulars  so  that  the  defendant  may  know 
the  particular  property  which  be  Is  chargad 
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with  conrertliig.  BaHey  ▼.  Commonwetdfb, 
130  Ky.  301,  118  S.  W.  140. 

Treating  as  surplusage  the  nnnecessary  al- 
legations in  each  of  these  indictments,  em. 
offense  was  charged  under  section  1358a, 
and  the  demurrers  should  have  been  over- 
mled. 

For  the  reasons  given,  the  Judgment  is  re- 
versed, with  directions  to  overrule  the  de- 
murrers. 


WILSON  et  aL  v.  COMMONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  20,  1015.) 

1.  Homicide    ^=3300  —  Instbuotions  —  Maw- 

SLAUOUTKB — SELF-DIFBNBB. 

Wbeie  the  evidence  on  a  trial  for  murder 
precludes  the  possibility  of  an  altercation  or 
struggle,  and  shows  that  deceased  was  shot 
stealthily  from  behind,  failure  to  instruct  upon 
manalaugbter  and  self-defense  is  not  error. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  «  614,  616-€20,  622-630 ;  Dec.  Dig. 
<3=9300.] 

2.  CoNSFiBACT      «=>48  —  Evidence  —  Suim- 

CIENCT. 

Evidence  on  a  trial  for  murder  reviewed, 
and  held  to  justify  the  court  in  submitting  to 
the  jury  the  question  of  conspiracy  between  de- 
fendants. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  Si  10&-111 ;   Dec.  Dig.  «=948.] 

3.  CimdRAi.  Law  9=>510— Accouplice  Tkb- 
TuioNY — What  is. 

Where,  in  a  murder  trial,  a  witness  who 
overheard  the  two  defendants  talking  together 
in  jail,  testified  that  one  of  them  stated  that 
the  otlier  bad  £red  the  fatal  shoti  it  was  not  er- 
ror to  refuse  an-  instruction  limiting  the  weight 
of  such  evidence,  under  section  2A,  Cr.  Code 
Prac,  requiring  corroboration  of  the  testimony 
of  an  accomplice,  since  the  section  applies  only 
to  testimony  given  by  the  accused  in  open 
court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
CentDig.  8S  1124-1126;  Dec.  Dig.  «=»510.] 

4.  Criminal  Law  ®=s>407— Evidence— Admis- 
sions—Failure  TO  Deny. 

Where,  in  an  action  for  murder,  it  was  fair^ 
ly  apparent  that  the  witness  overheard  the 
whole  conversation  between  the  two  defendants 
while  in  jail  and  believing  themselves  alone, 
and  that  the  witness  gave  the  substance  of  the 
entire  conversation  in  hia  testimony,  it  was  not 
error  to  admit  a  statement  in-  the  conversation, 
"Yon  know  you  are  the  one  that  fired  the  shot," 
since  under  such  circumstances  it  sufficiently 
ap[>eared  that  the  defendant  so  accused  remain- 
ed silent,  when,  if  false,  he  would  naturally  have 
denied  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent.  Dig.  jj  898-002,  949,  968,  970,  971; 
Dec  Dig.  ®=>407.] 

5.  Criminal  Law  d=»424— IIgmiciue  <S=3l74 
—Joint  Mubdeb— Threaten  iNa  Letteb. 

On  the  trial  of  two  defendants,  jointly 
charged  with  murder,  the  admission  of  a  letter 
in  evidence,  written  by  one  of  the  defendants 
after  the  crime  and  while  in  jail,  and  containing 
a  threat  to  kill  the  jailer,  was  error;  such  evi- 
dence being  wholly  irrelevant  to  the  issues  and 
calculated  to  prejudice  the  jury. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1002-1010;  Dec.  Dig.  «=» 
424;  Homicide,  Cent.  Dig.  S§  309-371;  Dec. 
Dig.  «s>174.] 

Appeal  from  Circuit  Court,  Ghtlstian 
Coonty. 


Ernest  Wilson  and  Bubber  Cbafln  were  con- 
victed  of  murder,   and   tbey  appeaL     Be- 

versed. 

John  C.  Duffy  and  Tom  O.  Skinner,  bocb 
Qt  Bopklnsville,  for  appellants.  James  Gar- 
nett,  Atty.  Gen.,  Chas.  H.  Morris  and  Robt 
T.  Caldwell,  Asst.  Attys.  Gen.,  and  W.  T. 
Fowler,  of  HopkinsvlUe,  for  the  Common- 
wealth. 

TURNER,  J.  Appellants,  Ernest  Wilson 
and  Bubber  Clafin,  were  Jointly  indicted 
charged  with  the  murder  of  J.  M.  Renshaw 
as  the  result  of  a  conspiracy  alleged  to  have 
been  entered  into  by  them;  the  indictment 
charging  that  one  of  them  did  the  shooting 
from  which  Renshaw  died  and  that  the  other 
was  present  at  the  time  aiding  and  abetting 
therein,  but  the  one  who  did  the  shooting 
was  unknown  to  the  grand  Jury.  Upon  their 
joint  trial  they  were  each  convicted  and  sen- 
tenced to  the  penitentiary  for  life,  and  they 
Jointly  prosecute  this  appeal. 

Renshaw  lived  a  few  miles  south  of  Hop- 
klnsrllle,  on  the  Clarksvllle  pike,  and  a  short 
distance  north  of  his  home  and  in  sight  there- 
of was  a  bridge  crossing  Uttle  river,  over 
which  he  had  to  pass  In  going  to  Hopkins- 
vlUe. On  the  afternoon  of  September  25, 
1914,  about  3:15  o'clock,  he  left  his  home 
alone  in  his  buggy  and  started  towards  Hop- 
kinsvlUe. About  the  time  he  reached  the 
bridge,  or  was  Just  past  it,  a  shot  was  heard 
in  that  vldnlty.  A  short  distance  beyond  the 
bridge  he  was  met  by  persons  in  two  or  more 
vehicles,  was  bent  over  In  his  buggy,  had 
dropped  the  lines,  and  seemed  to  be  either 
sick  or  drnnlt,  although  his  horse  continued 
to  trot  slowly  along.  A  'short  distance  fur- 
ther on  his  son,  who  was  going  home  from 
Hopklnsvllle,  met  him,  and,  seeing  his  condi- 
tion, stopped  the  horse,  took  him  back  home, 
and  immediately  sent  for  a  physician,  when 
it  was  discovered  that  he  had  been  shot  in 
the  back  of  the  head  about  1%  inches  back 
of  the  right  ear.  lie  never  regained  con- 
sciousness and  died  in  about  two  weeks. 
A  short  distance  north  of  the  bridge  is  a  de- 
pression In  the  road,  where  it  is  concealed 
from  sight  by  trees  or  hedge,  and  it  Is  at 
this  point  where  the  shot  is  supposed  to  have 
been  fired.  Renshaw  at  the  time  had  about 
$20  in  money  upon  his  person,  which  had  not 
been  disturbed  when  his  son  met  him. 

The  appellants  are  shown  by  the  evidence 
to  have  been  very  Intimate  friends  and  com- 
panions. Early  that  morning  one  of  them 
went  to  the  home  of  the  other  and  called  him 
out  Tbey  were  later  seen  together  on  a 
railroad  track  some  three-quarters  of  a  mile 
distant  from  the  scene  of  the  killing,  at 
which  time  Cha  fin  was  approached  and  asked 
to  refund  some  money  which  he  had  promis- 
ed to  pay  that  day.  He  said  he  did  not  have' 
the  money,  but,  in  tbe  presence  of  Wilson, 
said  to  the  witness  that  he  would  have  some 
money  before  night  it  be  bad  to  kill  some 
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buQ  of  a  bitch.  Within  one  hour  before  the 
shooting,  probably  within  30  minutes,  Chafln 
was  seen  near  the  bridge,  going  In  that  dl- 
rectlon,  with  a  woman  named  Mattle  Taylor, 
with  whom  he  is  shown  to  have  been  Inti- 
mate. About  the  same  time  Wilson  was  seen 
approaching  the  bridge  and  near  it.  With- 
in a  very  short  time  before  the  shot  was  fired 
two  negro  men  were  seen  near  the  south 
abutment  of  the  bridge,  and  a  negro  woman 
of  the  general  description  of  Mattle  Taylor 
was  seen  leaving  there.  Shortly  after  the 
shooting  two  negro  men  were  seen  about  100 
yards  below  the  bridge,  as  they  dodged  Into 
the  hedge  along  the  river.  Immediately 
aXter  the  shooting  two  men  were  seen  to 
emerge  from  the  south  entrance  of  the 
bridge.  There  had  been  a  shower  that  day 
and  the  ground  was  soft,  and  early  the  nert 
morning  it  could  be  seen  where  they  climbed 
over  the  fence  near  the  south  abutment,  their 
tracks  followed  down  the  river  to  a  shallow 
place  where  they  crossed,  and  thence  pro- 
ceeded, as  shown  by  their  tracks,  remaining 
together  all  the  time,  until  they  got  several 
hundred  yards-  away,  when  one  of  them  left 
the  other  and  proceeded  toward  the  house, 
as  shown  by  his  tracks,  of  a  negro  woman 
in  the  neighborhood  named  Leavell.  His 
tracks  were  then  traced  back  to  the  point 
where  be  had  left  his  companion,  and  thence 
they  proceeded  together  until  they  reached 
the  railroad  track  of  the  Tennessee  Central 
Railroad.  Later  that  afternoon  two  negroes 
were  seen  a  few  miles  away  proceeding  hast- 
ily along  the  railroad  track.  The  south  abut- 
ment of  the  bridge  is  in  sight  of  the  house 
of  Ren^aw,  and  he  could  be  seen  from  there 
as  be  drove  out  of  his  place  toward  the  pike. 
The  top  of  the  buggy  in  which  Renshaw  was 
riding  was  partially  down,  and  the  shot 
which  klUed  him  first  passed  through  the 
top  of  the  buggy  and  struck  blm  In  the  head, 
ranglag  up;  the  top  of  the  buggy  being 
powder-burnt,  aa  well  as  the  back  of  Ren- 
shaw's  neck. 

It  is  the  theory  of  the  commonwealth  that 
these  two  negroes,  being  in  desperate  need 
of  money,  had  entered  into  a  conspiracy  to 
murder  and  rob  any  one  that  might  happen 
along  at  this  bridge  at  a  favorable  time,  and 
that  after  they  had  shot  Renshaw  they  were 
deterred  from  carrying  out  their  purpose  of 
robbery  by  the  unexpected  appearance  of 
other  persons  along  the  highway.  The  tracks 
made  by  the  two  persons  were  so  far  apart 
as  to  indicate  that  they  were  running  at  the 
time,  and  the  tracks  made  by  one  of  them 
showed  that  he  had  a  cleat  on  at  least  one 
of  his  shoes  such  as'  is  placed  on  baseball 
shoes,  and  it  is  shown  by  the  evidence  that 
two  or  three  days  after  the  killing  Wilson 
was  wearing  a  pair  of  baseball  shoes.  On 
the  Tuesday  following  the  killing  on  Friday 
Wilson  was  informed  by  his  employer.  Fow- 
ler, that  the  trades-  showed  that  one  of  the 
men  who  had  run  away  from  the  bridge  had 


a  cleat  on  one  of  his  shoes  such  asara  placed 
on  baseball  shoes,  and  Fowler  testifies  that 
Wilson  at  the  time  had  oo  a  pair  of  old  base- 
ball shoes,  which  seemed  to  be  too  small  for 
him,  and  which  were  split.  After  the  arrest 
of  Wilson  he  told  the  deputy  sheriff  that  he 
had  some  clothes  at  the  home  of  Eva  Cbafln, 
a  relative  of  Rubber  Chafln,  and  wben  the 
deputy  sheriff  went  to  the  home  of  Eva 
Chafln  he  found  among  other  things  one 
baseball  shoe,  which  had  been  split.  He 
could  not  find  the  other  shoe,  but  directed 
the  woman  to  hunt  it  up,  and  upon  going 
back  the  following  day  found  a  baseball  shoe 
on  the  fire,  partially  destroyed. 

In  addition  to  this  circumstantial  evidence, 
there  Is  evidence  by  a  negro  man  that  Rubber 
Chafln  told  him  in  November,  at  Nortons- 
ville,  before  his  arrest,  that  he  had  bbot  a 
white  man  at  Hopkinsville  and  was  on  bis 
road  to  St.  Louis.  A  negro  woman  testifies 
that  some  time  after  the  killing  Chafin  under- 
took to  pay  her  some  attention,  or  "to  go 
with  her,"  as  she  says,  and  she  declined  to 
permit  blm  to  do  so,  whereupon  he  told  her 
that  if  she  did  not  go  -with  him  that  she 
would  never  do  anybody  else  any  good,  that 
he  hfid  shot  and  killed  Mr.  Renshaw,  and  In- 
ferentiaUy  threatened  to  kill  her.  Doc  Reaa- 
mont,  colored,  was  an  inmate  of  the  Jail  at 
the  same  time  Wilson  and  Chafln  were,  and 
testifies  to  a  conversation  between  them, 
overheard  by  him,  but  which  they  did  not 
know  he  heard.    His  statement  is  as  follows: 

"Bobber  says  to  Ernest,  'Have  you  got  you  a 
lawyer?"  and  Ernest  told  him,  'No,'  ne  didn't 
need  no  lawyer;  and  Rubber  said,  'You  ought 
to  get  yon  one;  and  be  said,  'I  don't  need  no 
lawyer ;'  and  Ernest  said,  'You  know  yon  are  the 
one  that  fired  the  shot ;'  and  I  never  said  noth- 
ing myself,  because  I  wasn't  coBcemed  va  It  my- 
self, and  that  is  all  I  heard." 

The  witnesses  who  saw  the  two  negro  men 
at  the  bridge.  Just  a  short  time  before  the 
shooting  did  not  know  ^ther  of  the  appel- 
lants, and,  having  paid  no  particular  attri- 
tion to  them,  did  not  identify  either  one  of 
them;  but  the  witness  who  saw  Chafln  in 
company  with  the  woman  going  toward  the 
bridge  knew  him  well  and  positively  identl- 
fles  him,  and  the  witness  who  saw  Wilson 
about  the  same  time  going  toward  the  bridge 
and  near  it  knew  him  also  and  positively 
Identifies  him.  EaA  of  the  defendants  de- 
nied being  at  the  bridge  on  that  day,  or  hav- 
ing anything  to  do  -with  the  shooting  of  Ren- 
shaw; and  they  eadi  relied  upon  an  alibi, 
which  they  undertook  separately  to  estab- 
lish. Several  witnesses  testified  for  Chafln 
that  during  that  day  at  differ«at  times  be 
was  at  work  in  his  father's  tobacco  field, 
and  some  of  them  said  that  he  was  there  at 
about  the  time  the  crime  was  committed; 
on  the  contrary,  the  commonwealth  in  re- 
buttal introduced  at  least  three  witnesses 
who  denied  that  Chafln  was  in  the  field  at 
that  time.  For  Wilson,  In  addition  to  Ills 
own  statement,  two  -witnesses  were  intro- 
duced who  stated  that  at  the  time  of  th» 
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diootlng  be  was  at  fhe  house  of  Boy  Garter ; 
but  this  statement  is  denied  by  Carter  and 
Us  fiuDlly,  some  of  whom  stated  that  he 
was  not  there  during  that  day. 

Five  reasons  are  nrged  as  grounds  for  re- 
versal: (1)  That  the  trial  court  erred  In 
&iling  to  Instruct  on  the  law  of  manslaugh- 
ter and  self-defense;  (2)  that  it  erred  in 
giving  an  instruction  on  conspiracy;  (S) 
that  It  erred  in  falling  to  give  an  instructlOD 
conforming  to  the  provisions  of  section  241 
of  the  Criminal  Code;  (4)  that  it  erred  in 
admitting  Incompetent  evidence  against  the 
defendants;  and  (5)  that  it  erred  in  permit- 
ting Improper  argument  to  the  Jury  by  the 
attorneys  representing  the  commonwealth. 

[1]  The  contention  that  there  should  have 
been  an  instruction  upon  manslaughter  and 
self-defense  is  based  upon  the  rule,  many 
times  declared  by  this  court,  that  when  there 
Is  no  eyewitness  to  a  homldde,  and  no  one 
who  saw  the  parties  after  they  met  on  the 
occasion  of  the  killing,  the  law  covering  mur- 
der, self-defense,  and  manslaughter  should 
all  be  given  to  the  Jury  In  the  instructions, 
in  order  to  meet  any  state  of  fact  which  the 
jury  might  find  from  the  circumstances  in 
eyldence  to  have  existed;  and  that  is  un- 
qnestlonably  the  mle  when  there  is  no  evi- 
dence, either  direct  or  circumstantial,  from 
which  the  Jury  might  infer  that  an  alterca- 
tion had  taken  place  between  the  parties. 
Bat  where  all  the  evidence  and  all  the  phys- 
ical fkcts  show  that  there  could  have  been 
no  altercation  or  struggle,  and  that  the  de- 
cedent was  stealthily  shot  from  behind  wlth- 
oat  notice,  as  In  this  case^  the  idea  of  self- 
deffflise  or  manslaughter  is  positively  pre- 
clnded.  In  this  case  the  uncontradicted  evi- 
dence la  that  Renshaw,  a  few  short  moments 
btfore  the  shot  was  fired,  was  driving  peace- 
fnlly  along  the  highway ;  that  at  the  bridge 
which  he  had  to  cross  there  were  two  men; 
that  when  he  was  a  short  distance  beyond 
the  bridge  a  shot  was  fired  from  the  rear, 
tbrouj^  the  top  of  his  buggy,  into  the  back 
of  his  head;  that  two  or  three  minutes 
thereafter  he  was  seen  -  In  his  buggy,  but 
stooped  over  and  resting  upon  the  buggy,  with 
the  lines  lying  loose.  It  would  be  difficult 
to  Imagine  under  this  evidence  how  an  al- 
tercation could  have  taken  place  between 
Bensbaw  and  the  person  or  persons  who 
killed  him.  In  the  case  of  Bast  v.  Common- 
wealth, 124  Ky.  747,  99  S.  W.  978,  30  Ky. 
Law  Bep.  967,  all  the  authorities  In  this 
state  were  reviewed  on  this  question,  and  the 
court,  after  an  exhaustive  Investigation  and 
analysis  of  all  the  cases,  laid  down  the  rule 
in  this  way: 

"This  court  has  held  with  a  degree  of  uni- 
formity that  it  is  the  duty  of  the  trial  court 
to  give  to  the  jury  all  the  law  of  the  case,  as 
warranted  by  the  tacts  and  circumstances  prov- 
en; and  in  those  cases  in  which  the  physical 
facts  show  that  the  homicide  could  not  have 
occarred  in  a  particular  way,  then  it  is  not 
the  duty  of  the  trial  court  to  give  to  the  jury 
the  law  on  titat  phase  of  the  case.    Where  the 


physical  facts  are  such  as  to  predade  the  idea 
that  tliere  was  a  struggle  or  any  resistance  of- 
fered whatever  by  the  deceased  at  the  time  that 
his  life  was  taken,  the  trial  court  would  be 
fully  justified  and  warranted  in  refusing  to  give 
an  instruction  on  self-defense.  And  again, 
where  the  physical  facts,  as  in  the  case  before 
us,  are  such  as  to  preclude  the  idea  or  the  pos- 
sibility that  the  killing  was  the  result  of  an 
accident,  or  that  it  was  the  result  of  a  sudden 
affray,  then  the  trial  court  would  be  warranted 
in  refusing  to  give  an  instruction  on  the  sub- 
jects of  voluntary  or  involuntary  manslaugh- 
ter." 

The  rule  laid  down  In  that  case  Is  Just  as 
applicable  to  the  facts  In  evidence  here  as  it 
was  there. 

[2]  The  second  contention  is  that  the  in- 
struction on  conspiracy  should  not  have  been 
given,  for  the  reason  that  there  was  no  evi- 
dence of  a  conspiracy.  Vnille  it  may  be  ad- 
mitted that  there  was  no  direct  evidence  of 
a  conspiracy,  an  analysis  of  the  evidence 
already  stated  shows  such  facts  and  circum- 
stances as  authorized  the  Jury  to  infer  that 
there  was  a  conspiracy.  The  fact  that  they 
were  chums  and  were  together  almost  ev- 
ery day;  that  one  of  them  went  to  the  home 
of  the  other  on  that  morning  and  by  signal 
called  him  out;  that  they  left  there  together, 
and  some  time  later,  when  money  was  de- 
manded from  one  of  them,  which  he  did  not 
have,  he  stated  in  the  presence  of  the  other 
that  he  would  have  some  money  before  night 
or  kill  some  son  of  a  bitch;  that  they  were 
seen  that  afternoon,  a  short  time  before  the 
shooting,  each  approaching  the  bridge;  that 
shortly  thereafter  a  shot  was  fired,  and  two 
men  were  seen  Immediately  running  across 
the  bridge  and  emerging  from  Its  southern 
entrance;  that  In  two  or  three  minutes  there-, 
after  two  men  answering  to  their  general  de- 
scription were  seen  a  short  distance  down 
the  river  from  the  bridge,  and  upon  being 
discovered  dodged  into  the  bushes;  the  fact 
that  the  tracks  of  one  of  those  men  showed 
that  the  shoe  he  wore  had  a  cleat  on  it,  and 
that  a  day  or  two  later  one  of  them  had  on 
a  pair  of  baseball  shoes  which  had  been  slit 
down  in  front,  and  that  one  shoe  answering 
this  description  was  some  time  later  found  by 
an  ofllcer  at  a  place  where  Wilson  said  he  had 
some  clothes;  the  fact  that  one  of  the  de- 
fendants immediately  after  the  killing  disap- 
peared from  the  vicinity  of  Hopklnsvllle,  and 
that  the  other  remained  thereabouts,  but  was 
hidden  In  the  daytime ;  the  fact  that  shortly 
thereafter  one  of  the  defendants  stated  to  a 
witness  that  he  had  shot  a  white  man  at 
Hopklnsvllle  and  was  going  to  St.  Louis;  the 
fact  that  the  same  defendant  stated  to  an- 
other witness  that  he  had  killed  Mr.  Ren- 
shaw; and  the  further  fact  that  one  of  the 
defendants  said  to  the  other,  after  they 
were  in  Jail,  "that  you  know  you  are  the  one 
that  fired  the  shot,"  when  all  taken  together, 
and  put  together,  form  a  chain  of  circum- 
stances wUch  authorized  the  Jury  to  believe 
that  there  had  been  a  prearranged  plan  be- 
iwe&i  them  to  commit  this  or  aovae  other 
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crime  of  a  slmU&r  nature  for  the  purpose  ot 
obtaining  money. 

The  facts  and  drcnmstances  in  erldoace 
in  this  case,  when  they  are  analyzed  and 
their  relation  to  each  other  Is  understood, 
form  a  much  stronger  case  of  conspiracy 
than  that  which  was  shown  in  the  case  of 
Shelby  v.  Commonwealth,  91  Ky.  563,  16  S. 
W.  461,  13  Ky.  Iaw  Rep.  178,  wherein  the 
court  said  the  evidence  of  conspiracy  was 
insufficient  to  authorize  the  instruction.  In 
that  case,  as  stated  by  the  court,  the  only 
eridence  of  conspiracy  was  the  fact  of  the 
relationship  of  father  and  son  existing  be- 
tween the  two  defendants ;  it  was  not  shown 
there  that  either  of  them  had  threatened  to 
commit  murder  for  the  purpose  of  obtaining 
money;  it  was  not  sho\\Ti  that  they  subse- 
quently met  at  a  convenient  place  for  the 
carrying  out  of  such  a  scheme;  it  was  not 
shown  that  they  left  the  place  of  the  crime 
together  and  ran  away;  it  was  not  shown 
that  either  one  of  them  charged  the  other 
with  the  actual  commission  of  the  crime. 
After  a  careful  examination  and  analysis  of 
all  the  evidence  of  this  case  we  have  reached 
the  conclusion  that  all  the  circumstances, 
when  considered  In  their  relation  to  each 
other.  Justified  the  giving  of  the  instruction 
on  conspiracy  and  authorized  the  Jury  to  find 
that  such  a  conspiracy  existed. 

[3]  Section  241  of  the  Griminal  Code  pro- 
vides: 

"A  conviction  cannot  be  bad  upon  the  tes- 
timony of  an  accomplice,  unless  corroborated 
by  other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense;  and 
tbe  corroboration  is  not  sufficient  if  it  merely 
shows  that  tbe  offense  was  committed,  and  the 
circumstances  thereof." 

Under  this  section  it  is  Insisted  for  the 
appellants  that  the  court  should  have  given 
an  instruction  limiting  the  weight  to  be  giv- 
en to  the  evidence  of  Beaumont  about  tbe 
converbation  overheard  by  him  between  the 
defendants;  but  clearly  this  Code  provision 
lias  no  application  to  evidence  of  a  conversa- 
tion heard  between  two  defendants,  which  la 
given  by  a  third  party,  but  applies  only  when 
the  testimony  of  an  accomplice  is  given  in 
open  court.  The  statement  by  one  defendant 
to  another,  which  is  overheard  and  tbereof  ter 
testified  to  by  a  third  party,  is  not  the  testi- 
mony of  one  accomplice  against  another. 
It  is  only  evidence  which  may  be  used  agalust 
either  or  both  of  them.  It  may  be  admitted 
that  the  statement  of  Chafin  subsequent  to 
the  commission  of  the  crime,  when  Wilson 
was  not  present  and  did  not  assent  to  It,  was 
not  competent  evidence  against  Wilson.  But 
neither  in  tils  statement  to  the  witness  at 
Nortonsvllle,  that  he  had  shot  a  white  man 
at  Hopklnsvllle  and  was  going  to  St  Louis, 
nor  in  his  statement  to  the  woman  at  Hop- 
klnsvllle that  he  had  l^illed  Uenshaw,  did 
Ohafin  in  any  way  or  manner  implicate  or 
connect  Wilson  with  the  commission  of  the 
crime^  and  conse<iuently  this  evidence  could 


not  have  in  eny  event  affected  Wilson  or 
been  prejudicial  to  him. 

[4]  It  is  the  further  contention  that  the 
evidence  of  Beaumont  that  he  beard  Wilson 
say  to  Chafin  while  they  were  confined  in 
Jail,  "Tou  know  you  are  tlie  one  that  fired 
the  shot,"  was  incompetent  as  against  Chafin 
for  two  reasons:  (1)  Because  it  Is  not  sbown 
by  the  evidence  that  he  either  adopted  or 
assented  to  the  statement  of  Wilson ;  and  (2) 
because  under  the  circumstances  he  was  not 
called  upon  to  either  deny  or  assent  to  it 
It  is  true  that  the  evidence  of  Beaumont  does 
not,  in  terms,  show  that  Chafin  either  denied 
or  assented  to  this  statement  of  Wilson;  but, 
considering  all  of  Beaumont's  testimony,  it 
is  fairly  apparent  that  he  overheard  the 
whole  conversation  between  the  parties  and 
gave  the  substance  of  It  aU. 

On  the  second  proposition  the  appellants 
rely  upon  the  case  of  Merriweather  v.  Oom- 
monwealth,  118  Ky.  870,  82  S.  W.  592,  26  Ky. 
Law  Rep.  793,  4  Ann.  C«&  1039.  In  that  case 
eight  persons  were  in  custody  of  the  officers, 
charged  with  murder,  in  a  waiting  room  at  a 
depot;  they  were  manacled  and  being  hur- 
ried to  Jail;  there  was  great  indignation  In 
the  community  over  the  crime;  surrounding 
the  accused  was  a  large  and  excited  crowd, 
and  none  of  the  defendants  had  bad  an  op- 
portunity to  consult  their  counsel  or  to  re- 
ceive any  advice  from  their  friends.  Under 
these  circumstances,  some  of  the  accused 
made  statements  involTlng  the  guilt  of  Merri- 
weather, and  he  never  denied,  confessed,  or 
assented  to  such  statements,  but  remained 
silent,  and  the  court  held  that  under  those 
circumstances  he  was  not  boimd  to  spealc, 
and  that  the  evidence  was  not  competent  as 
against  him  on  his  separate  trial.  In  tbe 
case  of  Ilayden  v.  Commonwealth,  140  Ky. 
634,  131  S.  W.  621,  the  court  followed  the 
ruling  in  the  Merriweather  Oase;  the  facts 
in  the  Hayden  Case  being  that  a  man  and 
woman  were  charged  with  grand  larceny, 
and  evidence  was  admitted  against  the  man 
upon  his  sepamte  trial  to  the  effect  that  tbe 
woman  had  stated-  to  the  officers,  in  his 
presence,  that  she  had  thrown  the  things  out 
of  the  window  to  him,  and  that  he  had  tak- 
en them,  and  that  he  did  not  deny  It,  and  it 
was  held  that  such  evidence  on  his  separate 
trial  was  not  admissible  as  against  him. 

But  the  difference  between  the  situation  of 
the  parties  in  those  cases  and  this  calls  for 
a  different  application  of  the  rule.  In  this 
case  the  two  defendants  had  been  in  Jail  for 
some  time,  were  not  Immediately  in  custody 
of  the  ofilcers,  were  not  at  the  time  surround- 
ed by  an  excited  crowd,  but  were  quietly  dis- 
cussing their  own  case  as  they  supposed  in 
absolute  privacy.  Nothing  could  have  been 
more  natural  than  for  Chafin  to  have  imme- 
diately denied,  If  it  had  not  been  true,  tbe 
accusation  of  Wilson  that  he  (Chafin)  bad 
fired  the  shot  that  killed  Renshaw.  They 
were  two  ignorant  negroes,  each  charged  with 
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R  Clime,  one  with  taavliij;  committed  a  nrarder' 
and  the  other  with  baring  been  his  confed- 
erate, and  in  their  ignorance  it  was  perfectly 
natural  for  them  to  believe  that  the  one  who 
actually  fired  the  shot  was  more  guilty  than 
the  other.  It  cannot  be  doubted  that,  when 
this  conversation  was  bad,  Gliafin,  under  the 
circumstances^  would  have  immediately  de- 
nied it  if  it  had  not  been  true.  If  our  as- 
sumption that  Beaumont  overheard  the  whole 
conversation,  and  undertook  to  give  the  sub- 
stance of  it  all,  is  correct,  this  evidence  was 
competent  against  each  of  them.  On  aaotber 
trial,  doubtless,  this  point  will  be  made 
clearer. 

[I]  While  appellants  were  confined  in  Jail 
Chafin  wrote  a  letter  to  his  mother,  which 
was  intercepted  by  the  Jail  authorities  and 
was  introduced  as  evidence  by  the  common- 
wealth over  the  objection  of  the  appellants. 
In  this  letter  he  earnestly  protested  his  in- 
nocence of  the  charge,  but  expressed  doubt 
of  his  acquittal,  because  of  perjured  testimo- 
ny whi(^  he  expected  to  be  used  against  him, 
and  said  to  his  mother,  in  addition,  that,  if 
she  and  his  father  did  not  come  down  there 
toon  and  aid  him,  he  would  kill  the  Jailer  or 
the  jailer  would  klU  him,  as  he  bad  made  up 
bis  mind  to  die,  if  necessary,  to  free  himself. 
The  letter,  when  analyzed,  contains  nothing 
but  his  declaration  of  Innocence  and  his  pur- 
pose to  kill  the  Jailer,  if  necessary,  to  get  out 
of  JalL  It  is  apparent  that  the  common- 
wealth did  not  want  to  Introduce  the  letter 
because  it  contained  this  claim  of  innocence. 
It  could  only  have  desired  its  introduction 
for  the  purpose  of  showing  the  threat 
against  the  jailer. 

Threats  by  a  defendant  being  tried  for 
homicide,  made  against  persons  other  than 
deceased,  are  not  competent,  even  though 
they  are  made  before  tlie  commission  of  the 
crlDte.  Word  v.  Commmwealth,  151  Ky.  627, 
152  S.  W.  550.  And  there  is  much  better  rea- 
son to  exclude  threats  made  by  the  defendant 
after  the  commission  of  the  offense  with 
which  he  was  charged,  unless  the  threat  has 
some  connection  with  the  crime  '  charged, 
or  Is  made  with  the  purpose  of  suppressing 
evidence  of  that  crime.  In  this  case  the  de- 
fendants were  on  trial  charged  with  kiUing  a 
man,  and  the  commonwealth  was  undertaking 
to  show  their  guilt  only .  by  circumstantial 
evidence;  no  statement  In  the  letter  eluci- 
dated any  issue  in  the  oase  nor  shed  any 
light  upon  any  disputed  fact;  so  far  as  we 
can  see,  it  could  have  been  used  for  no  other 
purpose  except  to  Inflame  the  minds  of  the 
jury  against  a  defendant  who  could  be  guilty 
of  such  a  threat  The  introduction  of  this 
letter  was  clearly  error,  and  plainly  prejudi- 
cial to  both  appellants,  for  in  no  event  could 
It  have  been  competent  against  Wilson. 

The  £act  that  one  of  the  attorneys  for  the 
commonwealth,  in  his  argument  referring  to 
this  letter,  said  that  it  showed  Chafin  to  be 


a  murderer  in  bis  heart  and  fully  capable  of 
killing  Renshaw,  not  only  demonstrates  the 
purpose  for  which  the  letter  was  introduced, 
but  emphasizes  the  necessity  of  excluding  it 
For  the  reason  given,  the  Judgment  is  re- 
versed, with  directions  to  grant  each  of  the 
appellants  a  new  trial,  and  for  further  lao- 
ceedlngs  consistent  herewith. 


EXAMi  T.  HOLLAND  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  20, 191S.) 

1.  Statuibs  ^s»1$1  —  Bkpbai.  bt  Iicplica- 

TION. 

A  statute  may  be  repealed  either  by  im- 
plication or  by  express  provision  of  a  subse- 
quent statute,  but  a  repeal  by  implication  can 
only  occur  where  the  provisions  of  the  two 
statutes  are  repugnant  and  irreconcilable,  or 
where  the  later  statute  covers  the  whole  sub- 
ject-matter of  the  first  and  is  manifestly  in- 
tended as  a  substitute  for  it 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent  Dig.  ff  230-234 ;   Dec.  Dig.  <S=»161.1 

2.  Statutes   €=>123— Titles   and    Subjects 
OF  Acts— Repbauno  Statutes. 

Const  i  61,  provides  that  no  law  shall  re- 
late to  more  than  one  subject  and  that  shall 
be  expressed  in  the  title.  Acts  1914,  c.  80,  the 
title  of  which  recites  that  it  is  an  act  defining 
public  roads,  providing  for  their  establishment, 
regulation,  use,  and  maintenance,  and  creating 
the  oflice  of  county  road  engineer,  and  describ- 
ing the  duties  thereof,  provides  in  section  89 
that  certain  sections  of  Ky.  St  1909,  embracing 
sections  4348-4366,  inclusive,  are  thereby  re- 
pealed. Held,  that  section  89,  so  far  as  it  at- 
tempts to  repeal  the  sections  of  the  Kentucky 
Statutes  mentioned,  which  relate  to  private 
passways,  violates  the  Constitution,  since,  while 
a  repealing  statute  may  designate  the  statutes 
repealed  by  reference  to  the  proper  sections  of 
the  Kentucky  Statutes,  the  repeal  of  the  stat- 
ute must  be  set  out  in  the  title  as  the  purpose 
of  the  act  especially  where  the  subject  of  the 
act  proposed  to  be  repealed  is  not  naturally  con- 
nected with  the  subject  expressed  in  the  title 
of  the  repealing  statute. 

[Ed.    Note.— For    other   cases,   see   Statutes, 
Cent  Dig.  S§  176-183 ;  Dec.  Dig.  «s»123.] 

3.  Pbivate  Roads  ®s>2— Fbooeedinos  to  Bis- 

XAB1.I8H— APPEAI.S. 

Ky.  St  1909,  I  4348,  subsec.  2,  relative  to 
proceedings  to  establish  private  passways,  pro- 
vides that  upon  the  fiUng  of  the  commissioners' 
report  the  clerk  shall  issue  process  against  the 
owners  of  the  land  over  which  the  way  is  pro- 
posed to  be  established  to  show  cause  why  the 
report  should  not  be  confirmed.  Subsection  3 
provides  that  at  the  first  regular  term  of  the 
county  court  after  the  owners  have  been  sum- 
moned the  prescribed  length  of  time  it  shall 
be  the  court  s  duty  to  examine  the  report,  and, 
to  the  extent  that  no  exceptions  have  been 
filed,  to  confirm  it.  Subsection  4  provides  that 
when  exceptions  shall  be  filed,  the  court  shall 
cause  a  jury  to  be  imj;>aneled  to  try  the  issues 
of  fact  that  if  sufficient  cause  be  not  shown 
for  setting  aside  tJie  verdict,  the  court  shall  ren- 
der judgment  in  conformity  thereto,  and  that 
either  party  may  appeal  to  the  circuit  court 
and  the  appeal  shall  be  tried  do  novo  upon  the 
confirmation  of  the  report  of  the  commissioners 
or  the  assessment  of  damages.  Section  4351 
provides  that  when  the  report  is  filed,  the 
county  court  shall  proceed  to  establish  the  pass- 
way  or  refuse  it,  as  in  the  case  of  a  proceeding 
to  establish  a  public  road.  Held,  that  an  appeal 
to  the  circuit  court  and  a  trial  in  that  court 
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cannot  be  had  until  a  final  Judgment  is  rendered 
in  the  county  court. 

[Ed.  Note. — For  other  cases,  see  Private 
Roads,  Cent.  Dig.  §§  3-21 ;   Dec  Dig.  «=92.] 

4.  Pbivate  Roads  «=s>2— Pboceedinqs  to  Es- 
tablish—Hearing. 

On  the  heariog  of  the  application  for  the 
appointment  of  commissioners  the  only  ques- 
tions for  determination  are  whether  the  petition 
shows  facts  which  under  the  statute  entitles  the 
applicant  to  have  commissioners  appointed,  and 
who  shall  be  appointed  commissioners,  and  the 
question  as  to  the  necessity  of  the  passway  can- 
not be  then  determined,  but  must  be  determined 
on  exceptions  to  the  report  of  the  commission- 
ers ;  the  necessity  for  the  passway  being  one  of 
the  subjects  upon  which  the  commissioners  are 
required  to  report. 

[Ed.  Note. — For  other  cases,  see  Private 
Roads,  Cent.  Dig.  {§  3-21 ;  Dec.  Dig.  <S=»2.] 

5.  Pbivate  Roads  iS=»2— Pboceedinos  to  Es- 
tablish—Juby  Tbial. 

The  court  may  have  the  advice  of  a  jury 
on  the  question  of  necessity,  but  is  not  conclu- 
sively bound  by  its  verdict,  which  has  the  same 
weight  as  the  verdict  of  a  jury  in  other  cases. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent.  Dig.  ft  3-21 ;   Dec.  Dig.  <S=>2.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Proceeding  by  Tory  Holland  and  another 
against  Joe  Exall.  From  an  order  of  the  cir- 
cuit court  dismissing  an  appeal  from  the  coun- 
ty court,  defendant  appeals.    Affirmed. 

D.  O.  Park,  of  Paducata,  for  appellant 
Clay  &  Reed,  of  Paducab,  for  appellees. 

HURT,  J.  The  appellees,  Tory  Holland 
and  Sally  Holland,  are  the  Joint  owners  of  a 
tract  of  9  acres  of  land  which  is  situated 
In  McCracken  county,  Ey.,  betwe^i  the 
Broadway  and  Blandville  public  roads,  and 
Joe  Ezall,  the  appellant,  is  the  owner  of 
lands  which  lie  between  the  lands  of  appel- 
lees and  the  Broadway  public  road.  In  pur- 
suance of  section  4349,  Ky.  St  (CarroU)  1909, 
the  appellees  gave  the  appellant  notice  of  an 
intended  application  to  be  made  by  them  to 
the  county  court  to  have  condemned  for  their 
benefit  a  private  passway  over  his  lands  from 
their  lands  to  the  Broadway  public  road,  and 
thereafter,  on  the  day  designated  in  the  no- 
tice, the  appellees  filed  their  petition  against 
appellant  in  the  McCracken  county  court,  in 
which  they  alleged  their  ownership,  and  resi- 
dence upon  the  tract  of  land,  and  that  they 
had  no  outlet  from  their  farm  to  any  public 
road,  and  that  it  was  necessary  for  them,  in 
order  to  enable  them  to  attend  the  courts  of 
the  county,  to  go  to  elections,  meeting  houses, 
and  railroad  depots,  and  to  convey  their  prod- 
ucts from  their  farm,  to  have  a  passway 
across  the  lands  of  appellant  which  was  the 
only  convenient  route  from  their  residence 
on  their  lands  to  a  public  road  and  to  the 
county  seat  courthouse,  election  places,  meet- 
ing houses,  warehouse,  ferry  and  railroad 
depots,  and  asked  that  a  private  passway  16 
feet  wide  be  condemned  for  them  over  the 
lands  of  appellant,  beginning  at  the  north- 
east comer  of  their  lands,  and  running  in  a 


northern  direction  for  a  distance  of  atx>ut 
930  feet  to  the  Broadway  road,  and  prayed 
that  the  court  apixilnt  commissioners  to  re- 
port whether  or  not  it  was  necessary  for  them 
to  have  such  passway  for  the  patpoaeB  set 
out  in  their  petition,  and  to  perform  the  other 
duties  required  of  such  commissioners  by  the 
provisions  of  the  act  of  June  23,  1893  (Laws 
1893,  c.  232,  art  2),  which  is  section  4348, 
subsecs.  2-9,  and  sections  4349,  4360,  4351, 
43S2,  4353,  4354,  4366,  and  4356,  Ky.  St  (Car- 
roU) 1909. 

The  appellant  entered  his  appearance  and 
filed  an  answer,  in  which  he  denied  that  there 
was  any  necessity  for  a  passway  across  Ills 
lands  for  the  use  of  the  plaintiffs,  and  as  a 
further  defense  alleged  that  his  lands  and 
those  of  the  appellees  were  once  owned  by 
one  Reynolds,  who  sold  and  conveyed  the 
lands  now  owned  by  appellees  to  one  Wilker- 
son,  and  that  by  reason  of  other  conveyances 
the  title  to  the  lands  now  owned  by  appellees 
had  become  vested  in  them,  and  that  by  rea- 
son of  the  deed  from  Wllkerson  to  Reynolds 
the  appellees  had  an  Implied  right  to  a  pass- 
way  over  appellant's  lands  from  their  place 
to  the  Blandville  public  road,  and  for  that 
reason  the  (me  sought  by  them  over  his  lands 
was  unnecessary.  The  appellees  interposed 
a  demurrer  to  the  answer  of  appellant  but 
Without  waiving  their  demurrer  filed  a  reply 
controverting  the  affirmative  allegations  of 
the  answer,  to  which  reply  the  appellant  de- 
murred generally. 

The  county  court  without  passing  upon 
these  demurrers,  made  an  order  appointing 
commissioners,  as  required  by  the  statute 
above  mentioned,  when  appellant  took  an  ap- 
peal from  the  order  of  the  county  court  to 
the  circuit  court  The  case  coming  on  for 
bearing  In  the  circuit  court  It  was  first  or- 
dered to  be  submitted  upon  the  demurrers 
heretofore  mentioned.  Thereafter,  upon  the 
motion  of  appellees,  the  order  submitting  the 
case  upon  Oxe  demurrers  was  set  aside,  and 
an  order  entered  dismissing  the  appeal,  and 
from  this  order  Exall  prayed  an  app«il  to 
this  court  which  was  granted. 

It  is  insisted  by  appellant  that  the  statute 
by  which  the  proceeding  by  appellees  is  au- 
thorized has  been  repealed,  and  that  there  is 
now  no  law  in  force  to  base  such  a  proceed- 
ing upon  or  to  authorize  such  a  proceeding, 
and  that  the  circuit  court  Instead  of  dismiss- 
ing his  appeal,  should  have  dismissed  the  pe-, 
titlon,  and,  furthermore,  that  the  circuit 
court  and  county  court  should  have  tried  and 
determined  the  question  as  to  whether  or 
not  it  was  necessary  under  the  statute  for 
appellees  to  have  the  passway  sought  by  them 
before  a  reference  of  the  matter  should  have 
been  had  to  commissioners;  while  the  conten- 
tion of  appellees  is  that  the  appeal  from  the 
county  court  to  the  drcnlt  court  was  pre- 
maturely taken,  and  that  the  circuit  court 
was  correct  in  its  ruling  when  It  ordered  the 


«=9For  othar  cases  lea  suae  toftte  and  KST-NUMBBR  In  aU  Kay-Numbarad  Dlgaata  and  Indaxaa 

Google 


Digitized  by ' 


>8' 


Ky.) 


EXAUi  T.  HOIXAND 


24S 


appeal  dismissed  fhat  tbe  proceeding  might 
be  tennlnated  In  tbe  county  court. 

We  wlU  first  consider  whetber  tlte  act  of 
Jane  23,  1893,  whlcb  is  article  2  of  chapter 
UO  of  OarroU'B  Kentucky  SUtutes  1900,  be- 
ing sections  4348-4356,  inclusive,  has  been  re- 
pealed and  is  not  now  In  force.  If  repealed, 
tbere  Is  no  statute  providing  for  tbe  enforced 
establishment  of  passways  over  tbe  lands 
of  one  person  for  the  use  of  another  to  enable 
him  to  attend  courts,  elections,  meeting 
boasee,  inllls,  warehouses,  or  depots  for  the 
performance  of  his  duties  as  a  dtlzen  of  the 
community,  and,  there  being  no  law  upon 
which  the  court  could  rest  its  Judgment,  in 
guch  a  state  of  case,  the  proceeding  of  ap- 
pellees would  be  unauthorized.  It  is  Insisted 
that  tbe  statute  supra  was  repealed  by  chap- 
ter 80  of  the  Acts  of  the  General  Assembly 
1914,  and  espedally  by  section  89  of  that 
chapter.  Tbe  last-mentioned  act  is  embraced 
in  article  1  of  chapter  UO  of  Kentucky  Stat- 
utes (Carroll)  1915,  and  is  sections  4287-4356, 
indnslre,  of  chapter  110. 

[1]  A  statute  may  be  repealed  by  a  subse- 
quent statute,  either  by  implication  or  by  ex- 
press provision  of  the  subsequent  statute. 
A  repeal  by  Implication  can  only  occur  where 
the  provisions  of  the  prior  and  subsequent 
statutes  are  repugnant  to  each  other  and  ir- 
reconcilable (I*  &  N.  B.  R.  Oo.  V.  Jarvls, 
87  S.  W.  759.  27  Ky.  Law  Rep.  986;  Lawson 
V.  First  National  Bank,  102  S.  W.  324,  31  Ky. 
Law  Rep.  318 ;  Durrett  v.  Davidson,  122  Ky. 
851,  93  S.  W.  25,  29  Ky.  Law  Rep.  401,  8  L. 
R.  A.  IN.  S.]  546 ;  Com.  v.  Weller,  14  Bush, 
218,  29  Am.  Rep.  407 ;  Glfford  v.  Com.,  2  Ky. 
Law  Repk  437;  Auditor  v.  Trustees,  eta,  81 
Ky.  680;  Loran  v.  City  of  Louisville,  4  Ky. 
I^w  Kep.  257 ;  Adams  Express  Co.  v.  City  of 
Owensboro,  85  Ky.  265,  3  S.  W.  370,  8  Ky.  Law 
Rep.  908;  Beatty  v.  Com.,  91  Ky.  313, 15  S. 
W.  856,  12  Ky.  Law  Rep.  898;  City  of  Louis- 
ville T.  Louisville  Water  Co.,  105  Ky.  754, 
49  S.  W.  766,  20  Ky.  Law  Rep.  1529;  Mau- 
get  v.  Plummer,  107  Ky.  41,  62  S.  W.  844, 
21  Ky.  Law  Rep.  641),  or  the  later  statute 
most  cover  the  whole  subject-matter  of  the 
former  one  and  be  manifestly  Intended  as  a 
substitute  for  It  (Gorham  v.  Luckett,  6  B. 
Uon.  146).  An  examination  of  the  provisions 
of  articW  1,  c.  110,  Ky.  St  (Carroll)  1915, 
demonstrates  that  it  relates  entirely  to  public 
highways  and  the  manner  of  their  establish- 
ment and  maintenance,  while  article  2,  c.  110, 
Ky.  St  1009,  relates  entirely  to  the  manner 
of  tbe  establishment  and  protection  of  pri- 
vate passways,  and  defines  the  status  of  the 
persons  entitled  to  such  passways.  The  pro- 
vUdons  of  the  two  statutes  are  in  no  wise 
repugnant  to  each  other,  nor  Irreconcilable, 
and  the  later  statute  does  not  embrace  nor 
cover  the  subject-matter  of  the  former  stat- 
ute, and  could  In  no  event  be  considered  as  a 
substitute  for  It 

[2]  It  Is,  bowever,  contended  that  the 
dgbty-nlntb   section   of   the   later  statute, 


which  Is  section  4356b,  Ky.  St  (Carroll)  1016, 
expressly  repeals  the  former  statute.  It  does 
expressly  do  so.  The  section  is  as  follows: 
"The  followiiiK  sections  of  Carroll's  Kentucky 
Statutes  of  1909,  together  with  all  other  laws, 
or  parts  of  laws,  with  amendments  thereto,  in 
conflict  herewith,  are  hereby  repealed:  sections 
♦  •  •  4287-4356.  •  •  •  inclusive,  •  •  • 
and    *    •    *    are  hereby  repealed." 

Tbe  act  of  June  23,  1893.  upon  the  subject 
of  passways,  and  which  is  embraced  in  sec- 
tions 4348-4366,  inclusive,  of  Carroll's  Ken- 
tucky Statutes  1009,  and  which  are  a  por- 
tion of  tbe  sections  of  the  statutes  referred 
to  as  sections  4287-4356,  all  Inclusive,  are 
thus  attempted  to  be  expressly  r^ealed,  and 
if  the  repealing  clause  is  valid,  it  has  tbe  ef- 
fect to  do  so.  Sections  4348-4356,  inclusive, 
Ky.  St.  1909,  supra,  contain  nothing  that  is 
inconsistent  with  or  in  conflict  with  the  pro- 
visions of  article  U  c  110,  Ky.  St  1915,  supra. 

The  title  of  the  act  of  1914,  which  it  is 
contended  effects  tbe  repeal  insisted  upon,  Is 
as  follows: 

"An  act  defining  public  roads;  providing  for 
their  establlshmeot,  regulation,  use  and  main- 
tenance; and  creating  the  office  of  county  road 
engineer,  and  prescribing  the  duties  thereof." 

Section  61  of  the  Constitution  provides  as 
follows: 

"No  law  enacted  by  the  General  Assembly 
shall  relate  to  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title,  and  no  law  shall 
be  revised,  amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revised,  amend- 
ed, extended  or  conferred,  shall  be  re-enacted 
and  published  at  length." 

It  has  -been  said  that  the  purpose  of  the 
Constitution  makers,  in  adotrtlug  that  pro- 
vision of  the  Constitution,  was  to  prevent 
vicious  legislation  from  being  enacted  by  use 
of  deceptive  titles,  which  would  mislead  the 
legislators  as  to  what  was  being  attempted 
to  be  done.  This  court  in  Kx  parte  City  of 
Paducah  v.  PeUtloner,  125  Ky.  510,  101  8. 
W.  898,  31  Ky.  Law  Rep.  170,  In  construing 
this  provision  of  the  Constitution,  said : 

"In  1904  the  General  Assembly  by  an  act 
adopted  the  Kentucky  Statutes  as  the  law  of 
the  state,  and  provided  that  any  of  the  chapters 
or  sections  therein  might  be  ameuded  or  re- 
pealed by  reference  to  and  citation  of  the  chap- 
ter or  section  without  giving  the  date  or  title  to 
the  act  from  which  the  chapter  or  section  was 
taken.  When  the  Legislature  amends  or  re- 
peals a  section  of  the  Kentucky  Statutes,  and 
tbe  title  of  the  repeaUng  or  amendatory  act  men- 
tions ttie  section  affected,  the  members  of  the 
General  Assembly  can  at  ooce  conveniently  ex- 
amine tbe  statute  and  ascertain  the  nature  of 
the  amendment.  •  «  *  We  therefore  con- 
clude that  the  intention  of  the  constitutional 
provision  will  be  fully  carried  out  when  the  ti- 
tle of  an  act  calls  attention  to  the  section  or 
chapter  of  the  Kentucky  Statutes  to  be  repealed 
or  amended." 

It  will  be  seen  that  the  title  of  the  act  of 
1914,  which  Is  article  1,  c.  110,  Ky.  St  1915, 
does  not  refer  to  or  Indicate  In  the  remotest 
way  that  a  clause  of  the  act  is  designed  to 
repeal  the  act  embraced  in  article  2,  c  110, 
Ky.  St  1909.  While  it  Is  not  violative  of 
section  61  of  the  Constitution  for  the  Gen- 
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eral  Assembly  to  repeal  a  statute  by  adopt- 
ing a  repealing  statute  In  whlcb  the  title 
refers  to  the  act  to  be  repealed  by  a  refer- 
ence to  the  section  of  Kentucky  Statutes 
which  embraces  the  statute,  but  a  statute 
designed  to  expressly  repeal  another  must 
have  a  title,  wherein  the  repeal  of  the  stat- 
ute is  set  out  as  the  purpose  of  the  act,  and 
that  Is  doubly  true  where  the  subject  of  the 
act  proposed  to  be  repealed  is  not  naturally 
connected  with  the  subject  expressed  In  the 
title  of  the  act  wherein  the  repealing  clause 
Is  Incorporated. 

We  conclude,  therefore,  that  section  43663, 
Ky.  St  1915,  is  violative  of  section  61  of  the 
Constitution  so  far  as  it  proposes  to  repeal 
article  2,  c.  110,  Ky.  St  1909,  and  the  statute 
therein  embraced  Is  a  valid  and  existing 
statute. 

[3-(]  The  question  remaining  Is  whether  or 
not  the  appeal  from  the  county  to  the  circuit 
court  was  premature.  It  is  apparent  from 
an  examination  of  all  the  provisions  of  the 
statute  embraced  in  article  2,  c.  110,  Ky.  St 
1909  (Carroll),  that  it  was  Intended  that  this 
statute  should  provide  a  complete  proceed- 
ing for  the  establishment  of  a  private  pass- 
way.  Jurisdiction  was  conferred  upon  the 
county  court  for  that  pur];>ose,  and  it  cer- 
tainly was  not  contemplated  that  at  any  pre- 
liminary stage  of  the  proceedings  In  the 
county,  court  one  or  the  other  parties  could 
remove  the  proceedings  by  api)eal  to-  the  cir- 
cuit court,  and  there  complete  what  had  been 
begun  In  the  county  court  It  is  true  that 
the  right  of  appeal  from  the  county  to  the 
circuit  court  exists,  and  the  trial  in  the  cir- 
cuit court  should  be  a  trial  de  novo,  but 
manifestly,  this  appeal  to  and  trial  in  the 
circuit  court  cannot  be  had  until  a  final  Judg- 
ment is  rendered  in  the  county  court  Sub- 
section 2  of  section  4348  of  article  2,  c.  110, 
Ky.  St  1909,  provides  that  upon  the  filing 
of  the  report  of  the  commissioners  the  clerk 
shall  issue  process  against  the  landowners 
over  whose  lands  the  way  Is  proposed  to  be 
established  to  show  cause  why  the  report 
should  not  be  adopted.  Subsection  3  of  seo- 
tlon  4348  provides  that  at  the  first  term  of 
the  county  court  after  the  parties  have  been 
summoned  the  length  of  time  prescribed  by 
the  Civil  Code  before  an  answer  is  required, 
if  the  court  shall  find  that  the  report  is  In 
conformity  to  law,  it  will  confirm  the  report 
as  to  all  the  parties  who  do  not  file  excep- 
tions to  the  report  Subsection  4  provides 
that  if  exceptions  are  filed,  the  court  will 
Impanel  a  Jury  to  try  the  issues  of  fact  made 
by  the  exceptions.  If  sufficient  grounds  are 
not  shown  for  setting  aside  the  verdict  of 
the  Jury,  the  court  shall  render  Judgment  in 
conformity  thereto.  After  the  Judgment  then 
the  parties  may  appeal  to  the  circuit  court 
where  the  appeal  shall  be  tried  de  novo,  "up- 
on the  confirmation  of  the  report  of  the  com- 
missioners by  the  county  court  or  the  as- 


sessment of  damages  by  said  court  as  berrin 
provided."  Section  4361  provides  that  when 
the  report  of  the  commissioners  is  filed,  the 
county  court  shall  proceed  to  establish  the 
passway  or  refuse  it  as  in  case  of  a  pro- 
ceeding to  establish  a  public  road. 

The  contention  of  appellant  that  the  court 
should  determine  the  question  of  the  appli- 
cant's necessity  to  have  the  passway  con- 
demned before  the  appointment  of  the  com- 
missioners is  not  tenable,  for  the  reason  that 
it  is  one  of  the  subjects  upon  which  the  stat- 
ute requires  the  commissioners  to  report 
and  It  would  be  idle  to  make  such  require- 
ment of  the  commissioners  after  the  court 
had  already  determined  that  question.  Th« 
parties  may  except  to  the  finding  of  the 
commissioners  upon  the  subject  of  the  neces> 
sity  of  the  passway,  and  the  court  may  have 
the  advice  of  a  Jury  upon  that  question.  Al- 
though it  is  not  conclusively  bound  by  the 
Jury's  verdict  as  to  the  question  of  the  neces- 
sity for  the  passway,  It  lias  the  same  weight 
as  the  verdict  of  the  Jury  in  other  cases.  L. 
&  N.  R.  R.  Co.  V.  Ward,  160  Ky.  45,  149  S. 
W.  1145.  It  was  held  by  this  court  in  Kirk- 
Christy  Co.  v.  American  Association,  128  Ky. 
668,  108  S.  W.  232,  32  Ky.  Law  Rep.  1177, 
that  when  the  applicant  filed  his  petition  in 
the  county  court  showing  the  necessary  facta 
required  by  the  statute,  the  court  should  ap- 
point the  commissioners,  and  when  the  com- 
missioners' report  was  filed,  process  should 
go  against  the  landowners,  and  then  they 
could  make  their  defense.  The  court  must 
determine  the  necessity  for  the  passway,  so 
far  as  regards  the  appointment  of  the  com- 
missioners, from  the  statements  of  the  pe< 
tltlon,  and  the  Issue  as  to  the  actual  necessi- 
ty for  the  passway  is  one  going  to  the  merits 
of  the  case,  and  must  be  determined  upon 
exceptions  to  the  report  of  the  commission- 
ers. EUrk-Chrlsty  Co.  v.  American  Asso« 
elation,  supra.  Ten  days'  notice  of  the  ap- 
plication for  the  appointment  of  commis- 
sioners is  required  to  enable  the  owner 
through  whose  land  the  passway  is  proposed 
to  be  condemned  to  have  a  hearing  at  that 
time  as  to  who  shall  be  appointed  commis- 
sioners and  whether  or  not  the  petition  of  the 
applicant  shows  facts  which,  under  the  stat- 
ute, entitle  him  to  have  commissioners  ap- 
pointed. These  are  the  only  questions  be- 
fore the  court  at  that  time, 'and  necessarily 
must  be  the  only  ones  upon  which  the  land 
owner  can  be  heard. 

With  these  views,  it  is  not  necessary  for 
us  to  give  any  opinion  as  to  whether  the  ap- 
pellant's defense,  as  set  out  in  his  answer, 
will  or  not  be  sufficient  when  offered  at  the 
proper  time,  and  we  make  no  intimation  in 
regard  to  it 

The  order  of  the  circuit  court  dismissing 
the  appeal  taken  by  appellant  from  the  or- 
der of  the  county  court  is  therefore  afSrmed. 
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CUMBERLAND  B.  CO.  v.  WALTCHf.* 
(Ctmrt  (rf  Appeals  of  Kentucky.    Oct.  22,  1915.) 

1.  Master  and  Sebvant  ©=>137— Pkbbohs  ow 
Track— Duty  of  Railboad  Compans. 

Defendant  operating  a  short  railroad  car- 
Tshg  coal  from  mines,  and  running  a  daily 
passenger  train  and  whose  rizht  of  way  was 
fenced,  and  along  whose  road  there  waa  a  foot- 
path on  one  side  and  a  space  on  the  other  af- 
fording room  enough  to  walk  from  Its  blacksmith 
Aop  to  its  station  in  a  small  Tillage,  none  of 
the  bnildings  of  which  were  located  with  respect 
to  the  track  so  as  to  require  Its  use  by  its  in- 
tabitante,  was  not  within  the  rule  that,  where 
its  employes  required  use  of  the  track,  or  its 
use  by  the  public  generally  with  its  knowledge 
so  continued  that  the  presence  of  employes  or 
others  on  the  track  must  be  anticipated,  it 
was  reqaired  to  entertain  a  lookout  and  give 
varoing  of  its  trains. 

[Ed.  Note; — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  2C9,  270,  273,  274,  277, 
278;  Dec.  Dig.  «=>137.] 

2.  Master  and  Servant  «=»S9— Action  fob 

ISJURT— SCOPB   or  EUFLOYMENT. 

Plaintiff,  employed  by  defendant  railroad 
IB  a  car  repairer,  starting  on  his  foreman's  or- 
der to  repair  a  house  owned  or  occupied  by  the 
ton  of  the  road's  superintendent,  as  to  whom 
it  was  not  shown  that  the  road  sustained  any 
contractual  relation  compelling'  it  to  send  its 
employ^  to  repair  it,  was  not  within  the  scope 
of  his  employment,  but,  while  walking  on  the 
track,  was  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  153-lEi6:  Dec.  Dig.  e=> 
SB.] 

3.  Master  and  Skbvant  «=>137— Injury  on 
Track — Duty. 

Where  an  employ^  of  defendant  railroad, 
vhile  engaged  in  defendant's  business  found  it 
reasonably  necessary  to  go  npon  its  track  at 
a  time  when,  and  a  place  where,  the  presence  of 
employes  should  have  been  reasonably  anticipat- 
ed, it  was  the  railroad's  duty  to  look  out  for 
him,  and  give  bim  a  timely  warning  of  the 
aprroach  of  its  train  by  blowing  the  whistle  or 
rirging  the  bell. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Sonant,  Cent.  Dig.  gS  269,  270,  273,  274,  277, 
27S:    Dec.  Dig.  e=»137.1 

4.  Master  and  Servant  <3=»27S— Trespasser 
ON  Track— Neguoence— Evidence. 

In  action  by  car  repairer  employed  by  de- 
fendant railroad  for  injury  upon  its  traxHcs  while 
a  trespasser,  evidence  held  to  show  that  de- 
fendant could  not  have  prevented  the  injury  by 
the  exercise  of  ordinary  care,  after  discovering 
his  peril. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  954,  95e-958,  960-969, 
971,  972,  977 ;    Dec.  Dig.  «=>278.] 

6.  BIastes  and  Servant  «=9l37— Injx7ST  on 
Track— Tbespasseb—Neqlioence. 
As  to  its  car  repairer  while  a  trespasser 
on  its  track,  defendant  railroad  owed  no  other 
doty  than  to  use  ordinary  care  to  avoid  injuring 
him  after  the  discovery  of  his  peril,  and,  where 
he  stepped  upon  the  track  so  near  nn  approach- 
ing engine  that  his  presence  was  not  discovered 
in  time  to  prevent  it  from  striking  him,  it  was 
guilty  of  no  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  269,  270,  273,  274,  277, 
278:  Dec.  Dig.  «=»f37.] 

6.  Master  and  Sekvant  9=»281— Injury  on 
Track — Contributory  Nboligence. 
Kvidence,  in  a  car  repairer's  action  against 
a  railroad  for  injury  on  its  track,  hetd  to  show 


bis  negligence  so   eontribnting  to  bis  injuries 
that  but  lor  it  it  would  not  have  occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  087-906 ;   Dec.  Dig.  «s» 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  William  Walton  against  the 
Cnmberland  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

P.  D.  Black,  and  Black,  Black  &  Owens, 
all  of  Barbourvllle^  for  appellant  B.  B. 
Golden  and  Golden  &  Lay,  all  of  Barbour- 
ville,  for  appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a 
Judgment  entered  uiwn  a.  verdict  awarding 
tbe  appellee,  William  Walton,  $12,000  dam- 
ages for  injuries  sustained  by  being  run  over 
by  an  engine  and  caboose  operated  on  tbe 
track  of  tbe  appellant,  Cumberland  Railroad 
Conpany,  in  Its  switchyard  at  Artemus,  this 
state.  In  view  of  the  nature  and  extent  of 
the  injuries  sustained  by  appellee,  the 
amount  recovered  is  not  unreasonable,  tf  the 
recorery  was  authorized  at  all. 

Tbe  appellant's  railroad  lies  whoUy  in 
Knox  county,  extends  from  Artemus,  a  vil- 
lage four  miles  from  Barbourville,  to  War- 
ren, where  coal  mines  are  located,  and  Is 
only  about  eight  miles  in  length.  The  prin- 
cipal business  of  the  road  is  the  transport- 
ing of  coal  from  the  mines,  but  In  addition 
to  its  freight  train,  used  for  that  purpose, 
it  runs  a  passenger  train,  ocHisistlng  of  an 
engine  and  one  or  two  old  coadies,  between 
Artemus  and  Warren  daily.  It  owns  no 
TolliBg  stock,  but  leases  its  freight  engine, 
coal  cars,  passenger  engine  and  coaches  from 
other  railroad  companies.  Besides  the  engi- 
neers, firemen  and  brakemen  in  charge  of  its 
passenger  and  freight  trains,  it  emi^oys  a 
small  number  of  men,  perhaps  less  than  a 
doiien,  in  maintaining  its  stations  and  road- 
bed and  doing  other  work  necessary  to  the 
operation  of  its  business. 

The  appellee^  Walton,  was  employed  by  ap- 
pellant as  a  car  repairer,  and  had  served  it 
in  that  capacity  about  six  months  prior  to 
December  12,  1912,  the  day  on  which  his  in- 
juries were  received.  Shortly  after  6  o'clock 
on  the  morning  of  that  day  appellee  went  to 
the  appellant's  blacksmith  shop  In  Artemns, 
where  he  made  a  fire  In  the  forge  and  as- 
sisted in  welding  some  irons.  After  this 
work  was  completed  he  was  directed  by 
Joshua  Parrott,  an  employ^  of  appellant  and 
his  foreman  in  tbe  latter's  service,  to  go  to 
Warren  for  the  purpose  of  making  some  re- 
pairs on  the  dwelling  house  of  B.  C.  Mllner, 
a  son  of  the  superintendent  of  the  appellant 
company.  It  appears  that  he  intended  going 
to  Warren  on  appellant's  freight  train,  but 
that  while  be  was  away  from  the  shop  to  get 
some  tools  to  take  with  bim,  the  freight  en- 
gine and  caboose,  which  had  been  standing 
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on  the  main  track  near  the  station,  went  to 
the  river,  about  a  half  mile  distant,  to  take 
on  sand  and  water,  and  when  appellee  return- 
ed to  the  shop  he  was  erroneously  Informed 
by  some  one  there  that  the  freight  train  had 
gone  to  Warren,  which  made  It  necessary  for 
him  to  take  the  passenger  train  soon  to  leave 
for  Warren,  to  get  aboard  of  whidi  it  was 
necessary  for  him  to  go  to  the  depot  build- 
ing a  hundred  yards  or  more  from  the  black- 
smith shop.  It  turned  out,  however,  that  the 
freight  train  had  not  left  for  Warren  as  ap- 
pellee was  informed,  and  that  its  engine  and 
caboose,  which  had  gone  to  the  river,  were 
returning  on  the  main  track  to  the  depot 
when  appellee  left  the  blacksmith  shop  to 
reach  the  depot  for  the  purpose  ctf  taking 
the  passenger  train.  So  when  the  latter  left 
the  blacksmith  shop  he  entered  a  narrow 
footpath  leading  up  to  the  railroad  track, 
where  it  turned  and  ran  outside  of  and 
along  the  track  to  the  depot.  After  walk- 
ing along  this  path  and  outside  of  the  ties 
for  a  distance  of  60  or  70  feet  from  the 
blacksmith  shop,  he  left  It  and  stepped  ei- 
ther upon  the  railroad  track  or  upon  the 
ends  of  the  ties  outside  of  the  rail  nearest 
him,  immediately  following  which  act  he 
was  struck  in  the  side  or  back  and  knocked 
down  by  the  returning  caboose  and  engine  of 
the  freight  train,  resulting  in  the  injuries 
complained  of. 

The  ground  of  recovery  set  out  in  the  pe- 
tition is  that  the  appellee's  injuries  were 
caused  by  the  negligence  of  appellant's  serv- 
ants in  cliarge  of  the  freight  engine  and  ca- 
boose, in  falling  to  reduce  Its  speed,  main- 
tain a  proper  lookout,  and  give  the  customary 
signals  of  its  approach  to  the  place  of  the 
accident.  The  answer  of  appellant  denied 
the  negligence  charged,  and  pleaded  con- 
tributory negligence  on  the  part  of  appellee. 

[1]  It  is  appellee's  contention  that  appel- 
lant's tracks  at  the  place  of  the  accident 
were  so  used  by  Its  employes  and  others,  and 
such  use  acquiesced  in  by  appellant,  as  to 
impose  upon  the  latter  and  its  servants  the 
duty  of  anticipating  their  presence  thereon 
and  of  exercising  ordinary  care  to  maintain 
such  regulation  of  the  speed  of  their  moving 
trains  and  such  lookout  and  signals  there- 
from as  would  prevent  injury  to  the  persons 
nsing  the  track.  It  is  the  contention  of  ap- 
pellant that  it  owed  no  lookout  duty  to  ap- 
pellee, and  that  his  presence  on  the  track  at 
the  time  of  the  accident  was  not  to  be  an- 
ticipated. That  although  he  was  its  employe 
he  was  not  at  the  time  he  was  injured  dis- 
charging any  duty  that  be  owed  it ;  In  brief, 
that  he  was  a  trespasser.  Appellee  and  some 
of  bis  witnesses  testified  that  the  railroad 
track  at  the  place  of  the  accident  and  be- 
tween that  and  the  depot  was  frequently 
used  by  appellant's  servants  and  others.  On 
the  other  band  numerous  witnesses  intro- 
duced by  appellant  testified  that  such  use  of 
the  track  was  only  occasional ;  and  it  is  ap- 
parent from  the  testimony  of  the  witnesses 


of  both  appellant  and  appellee  that  there 
was  no  necessity  for  such  use  of  the  track 
by  any  person,  as  the  path  from  which  ap- 
pellee stepped  on  the  track  before  receiving 
his  injuries  extended  from  the  blacksmith 
shop  and  beyond  it  down  to  the  depot ;  that 
it  was  of  sufficient  width  to  enable  persons 
going  to  or  from  the  depot  up  and  down  the 
railroad  track  to  walk  in  comfort  and  with- 
out danger  of  coming  in  collision  with  pass- 
ing trains;  that  in  addition  to  the  safe 
walking  afforded  by  the  path  mentioned, 
there  was  and  is,  on  the  other  side  of  the 
main  track  and  between  it  and  the  only 
switch  track  in  appellant's  depot  yard, 
ground  or  space,  extending  from  a  point 
above  the  blacksmith  shop  down  to  the  depot, 
free  of  obstacles,  and  of  sufficient  width  to 
prevent  contact  with  the  train  on  either 
track,  whidi  persons,  not  desiring  to  use  the 
path,  could  walk  on  from  the  blacksmith 
shop  to  the  depot 

The  evidence  was  all  to  the  ^ect  that  ap- 
pellant's right  of  way  on  each  side  of  the 
tracks  at  the  place  of  the  accident,  as  well 
as  above  and  below  It,  was  fenced;  that 
there  was  no  railroad  crossing  anywhere  be- 
tween the  blacksmith  shop  and  depot,  and  no 
residences,  stores,  or  other  buildings.  In 
view  of  this  situation  no  reason  is  apparent 
for  the  use  of  either  of  the  raUroad  tracks 
as  a  walkway  by  appellee  or  other  per- 
sons In  passing  between  the  blacksmith  shop 
and  depot  or  going  up  or  down  the  railroad. 
It  may  be  that  in  switching,  coupling,  or 
otherwise  manipulating  trains,  the  presence 
of  some  of  the  trainmen  on  the  tracks  at  or 
near  the  place  of  the  accident  at  times  is 
necessary,  but  we  can  Imagine  no  other 
cause  for  their  use  by  other  employes  of 
appellant  or  pedestrians. 

According  to  the  evidence  Artemns  Is  a 
small  village  with  a  population  of  260  or 
300,  and  none  of  its  residences,  shops,  or 
buildings  are  located  with  respect  to  appel- 
lant's railroad  tracks  so  as  to  require  or  au- 
thorize their  use  by  its  inhabitants.  On  the 
contrary,  they  appear  to  be  connected  by  the 
usual  streets  or  highways,  which  render 
every  pert  of  the  village  accessible,  without 
the  use  of  appellant's  railroad  tracks.  For 
the  foregoing  reasons,  we  must  sustain  the 
contention  of  appellant  that  the  facts  of  this 
case  are  not  sufficient  to  bring  it  within  the 
rule  that,  where  its  employes  required  use 
of  the  track,  or  its  use  by  the  public  general- 
ly with  the  knowledge  and  acquiescence  of 
the  railroad  company  has  so  continued  as 
that  the  presence  of  such  employes,  or  oth- 
er persons,  on  them  at  the  point  where  so 
used  must  be  anticipated  by  it  In  running  its 
trains,  it  wUl  impose  upon  it  the  consequent 
duty  of  maintaining,  in  approaching  such 
place  of  use,  a  lookout  and  giving  warning 
of  their  coming. 

In  O.  &  N.  0.  Ry.  Co.  v.  Nlpp's  Adm'x,  125 
Ky.  49,  100  S.  W.  246,  80  Ky.  Law  Rep.  ll.n, 
L.  &  N.  B.  Co.  T.  Bedmon's  Adm'x,  122  Ky. 
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38S,  91  S.  W.  722.  28  Ky.  Law  Hep.  1293, 
Miller's  Adm>  ▼.  L  &  R.  Co.,  118  S.  W. 
318,  and  a  number  of  otber  cases.  In  which 
It  was  sought  to  have  the  above  mle  applied, 
it  was  held  that  It  should  be  confined  to 
cities  and  thickly  populated  communities, 
and  not  extended  to  rural  communities  or 
sparsely  settled  places,  although  the  track  at 
those  places  may  be  used  by  a  large  number 
of  persons.  On  the  otiier  hand,  there  are 
numerous  later  cases,  snch  as  O.  ik  U.  Ky. 
Co.  T.  Wamock's  Adm'r,  150  Ky.  75, 150  S.  W. 
29;  Corder-a  Adm'r  v.  C,  N.  O.  &  T.  P.  By. 
Co.,  155  Ky.  536,  ISO  S.  W.  1144 ;  and  O.  & 
0.  R.  Co.  V.  Dawson's  Adm'r,  159  Ky.  296, 
167  S.  W.  125,  in  which  it  was  held  that  the 
question  whether  the  party  injured  is  a  mere 
trespasser  or  licensee  must  depend,  not  on 
the  fiict  that  the  accident  hapi)ened  in  a  city 
or  incorporated  town,  but  on  the  number  of 
persons  using  the  track  at  the  place  of  the 
accident,  and,  fuather,  that  the  question 
slioald  be  left  to  the  decision  of  the  jury  un- 
der a  proper  instruction  from  the  court. 
Thus,  in  O.  &  O.  By.  Co.  v.  Dawson's  Adm'r, 
supra,  it  is  in  the  opinion  said: 

"In  this  case  plaintiff  shows  that  there  were 
BboDtSSO  persons^  living  in  the  town  of  Garrison. 
There  was  considerable  travel  between  that 
point  and  the  ferry  landing.  Persons  going  to 
and  from  the  ferry  landing  to  the  depot  used  de- 
fendant's main  track  between  Garrison  lane  and 
the  depot.  The  track  was  used  daily  by  about 
100  persons.  The  decedent  was  between  13 
and  25  feet  from  the  station  platform,  and  from 
75  to  90  feet  from  the  depot  building.  Under 
these  circumstances,  it  was  proper  to  submit  to 
the  jury  the  question  whether  or  not  decedent 
was  a  trespasser  to  whom  do  duty  was  owing 
ontil  after'  her  peril  was  discovered,  or  a  li- 
censee to  whom  the  defendant  owed  the  duty 
of  keeping  a  lookout  and  gi\ang  timely  warning 
of  the  approach  of  the  train." 

In  the  instant  case  the  evidence  falls  to 
show  such  use  of  appellant's  track  as  im- 
posed upon  it,  while  operating  Its  train,  the 
duty  of  anticipating  the  presence  of  its  em- 
ployes or  other  persons  on  It  at  the  place 
of  the  accident,  or  of  maintaining  a  lookout 
for  them  and  giving  warning  of  the  move- 
ments of  the  train.  If,  however,  the  evidence 
had  been  stronger,  and  sufficient  to  prove 
such  use  of  the  track  as  was  shown  in  C.  & 
0.  H.  Co.  V.  Dawson's  Adm'r,  sapra,  the 
Jnry  should  have  been  allowed  to  determine 
whether  the  facts  authorized  the  application 
of  the  mle  in  question.  This  the  trial  court 
failed  to  do.  In  none  of  the  instructions  was 
that  question  submitted  to  the  jury.  On  the 
contrary.  Instruction  No.  1,  erroneously  as- 
Rimed  the  applicability  of  the  rule  and  the 
existence  of  the  facts  necessary  to  authorize 
Its  application.  As  the  instructions  were  ob- 
jected to  by  appellant,  this  error,  even  in  the 
absence  of  the  graver  one  committed  by  the 
court,  to  be  later  indicated,  would,  of  Itself, 
have  compelled  the  reversal  of  the  judgment 

[2,3]  It  is,  however,  Insisted  for  appellee 
that  he  was,  when  injured,  in  the  perform- 
ance of  a  duty  required  of  lilm  by  appellant's 
foreman,  Joshua  Parfott,  and  that  fact  gave 


him  the  right  to  go  upon  the  track,  and  re- 
quired its  servants  In  charge  of  the  engine 
and  caboose,  not  only  to  anticipate  his  pres- 
ence on  the  track,  but  also  to  use  such  rea- 
sonable precautions  in  operating  the  engine 
and  caboose  as  would  have  prevented  his  In- 
juries. The  duty  required  of  him  by  the  fore- 
man was  to  repair  a  house  at  Warren,  owned 
or  occupied  by  a  son  of  the  superintendent 
of  appellant's  road.  It  is  not  apparent  from 
the  evidence  that  appellant  was  under  any 
duty  to  make  the  r^airs  referred  to.  It  was 
not  shown  to  be  the  owner  of  the  house,  or 
that  It  sustained  to  the  occupant  any  con- 
tractual relation  that  compelled  It  to  send 
one  of  Its  employ^  to  repair  it.  The  serv- 
ice required  of  appellee  under  his  employ- 
ment by.  appellant  was  that  of  repairing  cars, 
and  not  the  doing  of  work  for  others,  with 
which  appellant  was  in  no  wise  concerned. 
If,  therefore,  the  work  he  was  directed  to 
do  for  the  son  of  the  superintendent  was  not 
such  as  appertained  to  his  employment  nor 
within  the  apparent  scope  thereof,  It  cannot 
be  said  that  its  performance  was  a  duty  re- 
quired of  him  by  appellant. 

In  order  to  recover  aa  the  contention  he 
actually  makes,  appellee  must  have  shown 
that  he  was  engaged  in  appellant's  business, 
and  that  It  was  reasonably  necessary  for  him 
to  go  upon  the  railroad  track  at  a  time  and 
place,  when  and  where  the  presence  of  em- 
ployes on  the  track  should  have  been  rea- 
sonably anticipated.  Appellant  would  then 
have  owed  him  the  duty  of  looking  out  for 
him,  and  giving  him  a  timely  warning  of  the 
coming  of  the  engine  and  caboose  by  blowing 
the  whistle  or  ringing  the  bell.  C,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Troxell,  143  Ky.  770,  137  S. 
W.  543.  The  facts,  however,  do  not  sustain 
bis  contention,  but  give  him  a  different  atti- 
tude, and  compel  the  conclusion  that  his  sta- 
tus at  the  time  of  receiving  his  injuries  was 
that  of  a  mere  trespasser,  if  a  trespasser, 
the  only  other  question  to  be  determined  is. 
Could  appellant's  servants  In  charge  of  the 
engine  and  caboose,  after  discovering  his 
peril,  have  prevented  his  injuries  by  the  ex- 
ercise of  ordinary  care? 

[4]  As  to  this  question  there  Is  little  con- 
flict in  the  evidence.  Appellee's  own  testimo- 
ny throws  scarcely  any  light  on  the  matter,  for 
he  admitted  he  did  not  know  whether  he  was 
between  the  rails  of  the  track  or  walking 
on  the  ends  of  the  ties  when  struck  by  the 
caboose  and  engine.  He  professed  to  know 
when  he  stepi)ed  from  the  path  onto  the 
track,  but  not  where  he  did  so,  nor  how  far 
he  walked  on  the  track  or  end  of  the  ties  be- 
fore being  knocked  down  by  the  caboose.  He 
admitted  he  was  rendered  unconscious  by  the 
collision  with  the  caboose,  and  that  he  did 
not  regain  consciousness  until  about  three 
weeks  later.  While  numerous  witnesses  tes- 
tified In  the  case,  only  two  of  them  claim  to 
hare  seen  the  accident.  Itiese  were  James 
Parrott,  fireman  on  the  engine  pushing  the 
caboose  that  struck  appellee,   and  Arnold 
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Rice,  flagman  on  tbe  passenger  train  then 
standing  on  the  switch  track.  Parrott  aald 
he  did  not  see  appellee,  although  keeping  a 
lookout,  until  "something  like  a  thought  be- 
fore the  caboose  struck  him,"  and  that  the 
latter  was  then  six  or  eight  feet  from  the 
caboose,  and  walking  on  the  ends  of  the  ties 
outside  the  rail;  that  he  (Parrott)  Imme- 
diately notified  the  engineer  to  stop  the  en- 
gine, which  was  done  as  quickly  as  possible, 
but  not  until  after  appellee  was  struck  and 
knocked  down.  Rice,  who  was  standing  be- 
tween appellee  and  the  depot,  said  he  saw 
him  come  out  of  the  blacksmith  shop  and 
walk  toward  tbe  depot  down  the  path  a  short 
distance  parallel  with  tbe  railroad  track, 
and  that  he  then  stepped  on  the  track  In 
front  of  the  approaching  caboose,  being  push- 
ed by  the  engine,  after  doing  which  he  walk- 
ed but  two  or  three  steps  before  being  over- 
taken and  knocked  down  by  tbe  caboose; 
that,  upon  seeing  appellee's  danger,  he  whis- 
tled to  him,  Just  before  the  caboose  reached 
him,  or  as  it  did  so,  but  failed  to  get  his  at- 
tention. The  facts  famished  by  the  testi- 
mony of  these  two  witnesses,  who  alone  were 
in  a  position  to  see  the  occurrence  and  know 
the  circumstances,  and  whose  statements 
are  unctmtradicted,  demonstrate  that  the  in- 
juries sustained  by  appellee  could  not  have 
been  prevented  after  his  presence  on  the 
track  became  known  to  those  in  charge  of 
the  engine  and  caboose. 

[5]  In  view  of  the  foregoing  facts  it  is  not 
material  whether  tbe  englnee  and  caboose 
gave  the  statutory,  or  any,  signals  of  its  ap- 
proach; nor  does  tbe  speed  at  which  they 
were  running  enter  into  the  case.  It  appears, 
however,  that  its  speed  was  six  or  eight  miles 
per  hour  and  that  the  bell  was  constantly 
sounded.  Appellant's  servants  in  charge 
thereof  owed  appellee  no  other  duty  than  to 
use  ordinary  care  to  avoid  Injuring  him  after 
the  discovery  of  his  peril ;  and,  as  he  step- 
ped upon  the  track  at  a  point  so  near  the 
approaching  engine  and  caboose,  his  presence 
thereon  was  not  discovered  by  them  in  time 
to  prevent  the  train  from  striking  him,  tbeiy 
were  not  guilty  of  negligence,  and  on  this 
ground  alone  the  Jury  should  have  been  per- 
emptorily instructed  to  find  for  appellant,  as 
requested  by  its  counsel.  Gregory  v.  Li  &  N. 
R.  R.  Ck).,  TO  8,  W.  238,  25  Ky.  Law  Rep. 
1986;  C.  &  O.  Ry.  Ca  v.  See's  Adm'r,  79  S. 
W.  252,  25  Ky.  Law  Rep.  1805;  Brown  v.  L. 
&  N.  B.  Co.,  97  Ky.  228,  30  S.  W.  639,  17  Ky. 
Law  Rep.  145;  O.  &  O.  Ry.  Co.  v.  Perkins, 
47  S.  W.  259,  20  Ky.  Law  Rep.  608;  L.  &  N. 
B.  Co.  V.  Redmon's  Adm'r,  122  Ky.  385,  91  S. 
W.  722,  28  Ky.  Law  Rep.  1293;  Helton's 
Adm'r  v.  C.  &  O.  R.  Co.,  157  Ky.  380,  163  S. 
W,  224. 

[8]  It  is  also  patent  that  the  peremptory 
instruction  was  authorized  upon  the  further 
^onnd,  that,  according  to  the  evidence,  ap- 
pellee was  himself  guilty  of  negligence  which 
80  contributed  to  his  Injuries  that  but  for 
same  they   would .  not  have  been  received. 


Tbat  is  to  say,  tbe  evidence  ooncliuively 

shows  an  absolute  failure  upon  his  part  to 
take  any  precaution  for  his  own  safety. 
Thus  far  we  have  considered  tbe  case  without 
reference  to  the  question  whether  the  engine 
pushing  tbe  caboose  in  approaching  the  place 
of  the  accident  gave  the  usual  signals,  or 
whether  those  in  charge  thereof  maintained 
a  lookout  In  point  of  fact,  the  evidoice  con- 
clusively shows  that  tbe  engine  bell  was  con- 
stantly ringing  from  tbe  time  tbe  engine 
and  caboose  came  in  sight  of  tbe  bla<&smith 
shop  until  tbe  accident  occurred,  and  fairly 
apparent  from  the  evidence  that  tbe  engineer 
and  fireman  were  also  maintaining  a  lookout 
ahead  of  them  on  the  track.  Although  in 
leaving  the  blacksmith  shop  appdlee  was  fac- 
ing in  the  direction  from  which  the  engine 
and  caboose  were  aroroaching,  according  to 
his  own  testimony  he  never  looked  that  way 
at  all  to  see  whether  there  was  a  train  <mi 
tbe  trade.  After  getting  iq)on  the  path  paral- 
leling the  track,  he  turned  bi  the  direction 
of  the  depot  without  taking  a  look  in  the 
direction  from  which  the  engine  and  caboose 
came.  After  continuing  in  the  path  for  some 
distance,  and  when  the  caboose  had  almost 
reached  him,  he  then  stepped  upon  the  track 
or  the  end  of  the  ties  without  heeding  the 
ringing  of  the  engine  bell  or  looking  In  that 
direction  to  see  if  the  track  was  clear.  It  U 
true  be  testified  that  the  passenger  train  was 
then  standing  on  the  switch  track  but  a  short 
distance  from  him,  and  that  the  escape  of 
steam  from  its  engine  prevented  him  from 
hearing  the  coming  of  the  caboose  and  en- 
gine of  the  freight  train,  but  this,  in  view  of 
the  tact  that  In  stepping  upon  the  track  he 
became  a  trespasser  to  whom  no  lookout  duty 
was  owing  by  those  in  charge  of  the  engine 
and  caboose,  instead  of  excusing  him  from  us- 
ing ordinary  care  to  protect  himself  from  dan- 
ger, should  have  made  him  more  mindful  of 
the  need  of  Its  exercise.  As  said  in  Bauer  v. 
L  0.  R.  Co.,  156  Ky.  187,  160  S.  W.  083: 

"The  rule  in  this  state  is  that  contributory 
negligence  bars  a  recovery  unless,  notwithstand- 
ing the  negligence  of  the  person  injured,  and 
after  his  peril  is  perceived,  •  ♦  •  the  defend- 
ant's servants  could,  by  ordinary  care,  avoid  in- 
jury to  him.  The  traveler  who  by  bis  own  negli- 
gence puts  himself  in  peril  on  a  railroad  track 
cannot  recover,  unless  the  danger  •  •  *  _  may 
be  avoided  by  proper  care  on  the  part  of  the 
railroad  after  it  has  notice,  actual  or  construc- 
tive, of  the  danger  in  which  his  negligence  has 
placed  him.  If  the  train  was  by  negligence  run- 
ning too  fast  and  the  deceased  was  by  negli- 
gence on  the  track,  tlie  injury  would  be  due  to 
the  concurrent  negligence  of  both  the  parties, 
and  in  such  a  case  be  cannot  recover  for  the 
negligence  &t  the  railroad  company,  because  but 
for  bis  own  negligence  he  would  not  have  been 
hurt;  and  when  l>oth  parties  have  been  negli- 
gent the  law  will  not  measure  comparisons  be- 
tween them,  and  make  the  defendant  responsible 
on  the  ground  that  its  negligence  was  greater 
than  his.  *  •  •  This  would  be  to  lay  down 
tbe  rule  of  comparative  negligence,  and  to  hold 
that,  although  the  intestate  was  negligent,  there 
could  be  a  recovery  if  the  negligence  of  the 
defendant,  and  not  bis  negligence,  was  the  prox- 
imate cause  of  the  injniy.    Xha  rule  has  been  a» 
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declared  In  some  jarisdictiona,  bat  it  has  never 
been  followed  in  this  state." 

The  facts  bring  this  case  clearly  within  the 
rule  announced  in  L.  &  N.  B.  Co.  v.  Trower's 
Adm'r,  131  Ky.  589,  115  S.  W.  719,  20  U  R. 
A.  (N.  S.)  380;  Helm  v.  L.  &  N.  B.  Co.,  17 
Ky.  Law  Rep.  1004,  33  S.  W.  396;  I,  0.  H. 
R.  Co.  T.  Willis'  Adm'r,  123  Ky.  636,  97  S. 
W.  21,  29  Ky.  Ixiw  Rep.  1187 ;  Craddock  v. 
L.  &  N.  R.  Co.,  13  Ky.  Law  Rep.  18,  16  S. 
W.  125;  Helton's  Adm'r  r.  C.  &  O.  B.  Co., 
157  Ky.  380,  163  S.  W.  224. 

For  the  reasons  Indicated  the  Judgment  is 
reversed  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 


DEITCHMAN  v.  BOWIiES. 
(Court  of  Appeals  of  Kentucky.    Oct.  19,  1915.) 

t  Libel  and  Slandeb  ^=»7— WoBoa  Action- 
able—"Rob" — CONSTBUCTION. 
The  word  "rob"  may  be  used  to  import  com- 
mission of  a  felony,  or  it  may  be  used  colloquial- 
ly, and  in  the  latter  sense  it  is  not  actionable 
per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  IM|r.  H  17-78 ;   Dec.  Dig.  <S=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Rob.] 

2.  Libel  and  Slandkb  «s>12S  —  Tbiai.  — 
WoBDB  Ihptjtino  CBnoc  —  QuxanoN  fob 

JVBT. 

Where  the  defendant  in  an  action  for  slan- 
der said  that  plaintiff  robbed  his  sister-in-law, 
the  word  "rob"  is  susceptible  of  two  meanings, 
one  of  which  is  actionable  and  one  is  not,  and 
in  the  absence  of  other  language  determining  the 
meaning  the  question  is  for  the  jury  as  to  what 
sense  the  word  carried. 

[Ed.  Note. — ^For  other  cases,  see  Lil>el  and 
Slander,  Cent  Dig.  {{  356-364;  Dec.  Dig.  <S=» 
123.] 

3.  LiBBI.  AND  Slandeb  9=>123— Inbtbuotions 
— Deftnition  of  Tebiib. 

Where  defendant  said  that  plaintiff  robbed 
laa  sister-in-law,  and  in  an  action  of  slander 
therefor  the  court  instructed  that  if  defendant 
thereby  meant  that  plaintiff  had  committed  the 
orime  of  robberr,  the  verdict  should  be  for  plain- 
tiff, the  refusal  to  define  the  crime  of  robbery 
was  error,  since  the  defendant  was  entitled  to 
have  the  jury  understand  the  crime. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  JS  356-364 ;    Dec.  Dig.  <8=> 

4.  Appeal  and  Bbbob  «s»500— Rxcobo— Con- 
TZNT&— Ruling  Below. 

Where  the  appellant  charges  error  in  limit- 
ing the  number  of  witnesses  upon  either  side, 
but  his  bill  of  exceptions  fails  to  show  such  an 
order,  the  appellate  court  will  not  consider  the 
error  assigned. 

[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2295-2298;  Dec.  Dig.  iSss 
500.] 

6k  LiBKL  and  Slander  «ss63— Mitioation  ot 
Damages. 

In  an  action  for  slander,  evidence  that  the 
words  were  used  in  the  course  of  a  political  cam- 
paign and  in  retaliation  for  words  nsed  by  the 
plaintiff  against  the  defendant  was  admissible  in 
mitigation  of  damages. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ${  164,  318;  Dec.  Dig.  <6=> 
83.] 


6.  Witnesses    «x>28l>—Ii(FCAORiiXNT— Bias- 
Evidence. 

In  an  action  for  slander,  where  the  plain- 
tiff's witness  was  asked,  "You  were  a  follower 
of  [the  plaintiff]  in  that  campaign?"  on  objec- 
tion the  question  was  excluded.  Ueld  that,  while 
it  was  competent  to  show  the  state  of  feeling 
l>etween  a  witness  and  the  plaintiff,  the  question 
as  put  was  improper. 

[Ed.^Note.— For  other  cases,  see  Witnesses, 
Cent  tMg.  §{  988,  990-993 ;  De&  Dig.  «=>280 J 

7.  Libel  and  Slanoeb  €s»100  —  Justhtoa- 

TION. 

In  an  action  for  slander,  in  which  the  de- 
fendant does  not  seek  to  show  justification  for 
the  words  used,  plaintiff  may  snow  as  part  of 
his  main  case  in  aggravation  of  damages  that  he 
is  of  good  character  and  that  his  reputation  for 
honesty  in  the  community  is  good. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  246-266,  258^72,  201. 
322,  328;    Dec.  Dig.  «=»100.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  J.  A.  Bowles  against  William 
Deltchman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beveraed  and  remanded. 

Clem  W.  Hugglns,  Robert  J.  Hagan,  and 
L.  X>.  Greene,  all  of  Louisville,  for  appellant 
Robert  L.  Page,  of  Louisville,  for  appellee. 

HANNAH,  J.  J.  A.  Bowles  sued  WUUam 
Deltchman  In  the  Jefferson  circuit  court  for 
slander.  He  recovered  a  Judgment  in  the 
sum  of  $600;   and  the  defendant  appeals. 

This  case  is  the  aftermath  of  a  hotly  con- 
tested election.  In  the  course  of  wliich  appel- 
lant in  a  campaign  speech  made  remarks  to 
which  appellee  took  exception.  The  language 
which  plaintiff  complained  of  was  as  follows: 

"This  man  is  a  great  booster  of  Highland 
Park.  He  robbed  his  sister-in-law  of  tliree  hun- 
dred dollars,  and  caused  her  to  have  to  send 
her  cliildren  to  an  orphans'  home." 

[1]  The  word  "rob"  does  not  necessarily 
carry  with  it  the  imputation  of  crime.  Given 
its  tectinical  meaning  as  nsed  in  law,  it,  ot 
course,  imports  the  commission  of  a  felony; 
but  colloquially  it  is  quite  often  used  vfhea 
no  Imputation  of  crime  is  Intended,  and, 
where  used  in  Its  colloquial  sense,  it  is  not 
actionable  per  se. 

[2]  If  a  consideration  of  all  the  language 
used  at  the  time  the  word  "rob"  was  used 
demonstrates  that  It  was  used  only  in  its 
colloquial  sense,  It  will  be  lield  nonaction- 
able  per  se  as  a  matter  of  law.  Macauley 
v.  Elrod,  27  8.  W.  867,  16  Ky.  Law  Rep.  291. 
But,  in  the  absence  of  accompanying  lan- 
guage determining  the  quality  of  expressions 
having  two  interpretations,  one  actionable, 
and  the  other  nonactlonable,  it  is  for  the 
jury  to  determine  in  which  sense  the  lan- 
guage was  spoken.  Beams  v.  Beams,  138 
Ky.  818,  129  8.  W.  298;  WeUh  v.  Eakle,  7 
J.  J.  Marsh.  424 ;  Dedway  v.  Powell,  4  Bush, 
77,  96  Am.  Dec.  283;  Winstead  v.  Trice,  6 
Ky.  Law  Rep.  863;    12  Ky.  Opinions,  590. 

[3]  Ttie  court  instructed  the  Jury  that,  U 
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tbey  believed  from  fbe  evidence  tbat  on 
November  3,  1913,  in  the  presence  and  bear- 
ing of  some  other  person,  defendant,  William 
Deitchman,  falsely  and  maliciously  spoke  of 
and  concerning  plaintiff,  the  language  above 
set  forth,  "thereby  meaning  that  the  plaintiff 
had  committed  the  crime  of  robbery,"  the 
Jury  should  find  for  plaintiff.  Defendant  ob- 
jected to  this  instruction,  and  asked  the 
court  to  give  an  instruction  defining  the 
crime  of  "robbery"  as  used  in  the  instructions 
given.  This  request  the  court  denied,  and 
of  this  ruling  appellant  complains. 

The  case  of  Beams  v.  Beams,  supra,  Is  di- 
rectly in  point,  and  conclusive  upon  the  con- 
tention here  presented.  In  that  case  the 
word  "stole"  was  complained  of.  After  not- 
ing tbat  the  word  has  an  actionable  and  a 
nonactionable  sense,  and  that  the  plaintiff 
could  not  recover  if  the  word  was  used  col- 
loquially, but  could  recover  if  It  was  used 
In  its  actionable  sense,  tbat  Is,  "meaning 
thereby  to  charge  the  plaintiff  with  having 
committed  the  crime  of  larceny,"  the  court 
held  tbat  the  trial  court  should  have  told  the 
Jury  what  constitutes  larceny,  and  should 
have  instructed  them  that,  unless  the  words 
spoken  by  defendant  were  Intended  to  charge 
the  plaintiff  with  the  crime  of  larceny,  and 
would  be  naturally  so  understood  by  the  per- 
sons who  heard  them,  the  verdict  should  be 
for  the  defendant 

In  the  Instant  case,  as  the  plaintiff  may  re- 
cover only  in  the  event  the  word  "rob"  was 
used  in  its  actionable  sense  (no  special  dam- 
ages being  shown),  the  court,  in  order  tbat 
the  Jury  might  intelligently  determine  wheth- 
er the  language  complained  of  was  used  and 
was  understood  by  its  hearers  in  its  action- 
able sense,  should  have  told  the  Jury  what 
is  required  to  constitute  the  crime  of  robbery, 
and  that,  unless  they  believed  from  the  evi- 
dence that  the  defendant.  In  using  the  lan- 
guage complained  of.  Intended  to  charge 
plaintiff  with  the  crime  of  robbery,  as  in  the 
instructions  defined,  or  that  the  language 
used  was  reasonably  calculated  to  cause  the 
persona  who  beard  it  to  so  understand  It, 
they  should  find  for  the  defendant  For 
this  error  in  the  Instructions  defendant 
Is  entitled  to  a  new  triaL 

[4]  2.  Appellant  also  complains  tltat  the 
trial  court  erred  in  limiting  the  number  of 
witnesses  permitted  to  be  Introduced  by  each 
Bide;  but,  as  the  bill  of  exceptions  does  not 
show  that  any  such  ruling  was  made  by  the 
court,  the  complaint  cannot  be  considered 
upon  appeal. 

[6]  3.  It  is  further  contended  by  appel- 
lant that  the  trial  court  erred  in  refusing  to 
I)ermit  him  to  show  that  the  language  com- 
plained of  was  uttered  in  the  course  of  a  hot- 
ly contested  campaign  in  which  appellant  and 
appellee  were  opposing  candidates  for  the 
ofilce  of  trustee  of  the  village  of  Highland 
Park  and  in  response  to  attacks  which  had 
been  made  upon  liim  by  appellee.    We  think 


it  was  competent  to  show  tbat  the  language 
was  uttered  in  the  course  of  such  a  speech, 
that  the  parties  were  opposing  candidates, 
and  also  (if  defendant  so  desired)  to  prove 
statements  made  by  plaintiff  concerning  de- 
fendant at  that  meeting,  although  statements 
made  by  him  at  other  times  or  on  other  oc- 
casions were  not  competent. 

[6]  4.  Another  ground  urged  is  tbat  the 
trial  court  erred  In  sustaining  the  objection 
to  a  question  asked  by  him  on  cross-examina- 
tion of  one  of  appellee's  witnesses  as  follows: 
"Q.  You  were  a  follower  of  Mr.  Bowles  in 
that  campaign?"  The  ruling  was  right  It 
was  competent,  of  course,  to  show  that  the 
state  of  feeling  between  the  witness  and  ap- 
pellee was  friendly,  but  not  by  way  of  ques- 
tions like  the  one  propounded. 

[7]  5.  Finally,  appellant  complains  of  the 
ruling  of  the  Mai  court  in  permitting  appel- 
lee to  show  that  his  reputation  for  honesty 
was  good,  no  attack  upon  his  character,  ei- 
ther by  a  plea  of  Justification  or  by  evidence 
having  been  made  by  appellant  upon  the 
trial.  This  has  been  said  to  be  "one  of  the 
most  controverted  questions  in  the  whole 
law."  1  Wigmore  on  Evidence,  H  70-76. 
This  writer  also  says: 

"The  better  rule  seems  to  be  that  his  reputa- 
tion is  assumed  to  be  good,  and  that  he  has 
therefore  no  need  to  sustain  it  uutil  it  has  been 
attacked." 

Ghamberlayne  on  Evidence,  §  3284,  says  it 
is  difficult  to  determine  which  is  the  pre- 
vailing doctrine  in  regard  to  the  admissibili- 
ty of  evidence  of  the  plaintiff's  good  charac- 
ter, especially  where  there  is  no  plea  of  Jus- 
tification. The  same  uncertainty  in  respect 
to  the  course  of  decision  and  weight  of  au- 
thority is  expressed  in  the  following  works: 
1  Greenleaf  on  Evidence,  §  55;  8  Ency.  of 
Evidence,  274;  Newell  on  Slander  and  Libel, 
S  933;   25  Cyc.  607. 

We  have  been  able  to  find  but  one  reported 
case  in  this  state  where  the  question  seems 
to  have  been  directly  presented.  In  Williams 
V.  Greenwade,  3  Dana,  432,  an  action  of  slan- 
der, the  defendant  tendered  the  general  issue, 
a  common-law  plea  under  which  the  defend- 
ant was  not  permitted  to  prove  the  truth  of 
the  defamatory  words.    The  court  said: 

"And,  as  injury  to  character  is  the  gravamen 
of  slander,  goodness  of  character  may  be  proved 
in  aggravation  as  badness  may  be  proved  in 
mitigation  of  damages  in  an  action  of  slander." 

Under  the  authority  of  this  case,  we  hold 
tbat  plaintiff  may  introduce  in  chief  evidence 
of  good  character,  although  there  be  no  plea 
of  Justification  or  any  evidence  offered  by  de- 
fendant attacking  plaintiff's  character;  but, 
the  same  being  competent  only  for  the  pur- 
pose of  increasing  the  damages,  the  Jury 
should  be  admonished  that  such  evidence  may 
be  considered  only  as  bearing  upon  tbat  ques- 
tion. 

For  the  errors  indicated,  the  Judgment  is 
reversed  for  further  proceedings  consistent 
herewith. 
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SEALL  r.  IX>niSVILLrE  HOMB  TBUD- 
PHONE  GO. 

VOmSTlLLB  HOMB  TELBPHOMB  CO.  t. 
BEALL. 

(Conrt  of  Appeals  of  Kentucky.    Oct  21, 1»15.) 

L  Afpbai,  and  Brbob  €=9082  —  Bxcebsitx 

DaMAOBS— VSBDIGT  SET  ASIDE— DMCBETION. 

Where  the  action  of  the  trial  court  in  set- 
ting aside  a  verdict  as  excessive  is  questioned 
OD  appeal,  the  decision  will  depend  on  whether 
tb«re  has  been  an  abuse  of  discretion,  and  not 
upon  the  opinion  of  the  appellate  court  as  to 
whether  the  damages  are  excessive. 

[iCd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Di«.  U  3877-3879;  Dec.  Dig.  «=» 
982.] 

2.  New  Tbiai,  «=s>7&— CtBounDS— Bxosssivx 
Vebdict— Abuse  or  Discbbtion. 

Where,  in  an  action  against  a  telephone 
company  for  personal  injuries,  there  was  no  evi- 
dence that  the  injuries  though  severe  and  pain- 
ful, were  permanent,  there  was  no  abuse  of 
discretion  in  setting  aside  a  verdict  for  $12,- 
000  as   excessive: 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ff  153-156;    Dec.  Dig.  «=>76.] 

3.  Damages  «=al32  —  Pxbsonal  Injdbt  — 
Excessive  Damages. 

Plaintiff  was  injured  while  riding  on  a 
nilroad  train  by  being  struck  by  a  large  bil- 
let of  wood  attached  to  the  end  of  a  loose  tele- 
phone wire,  being  knocked  out  of  his  seat  on 
to  his  hack  in  the  aisle  and  cut  in  numerous 
places  by  flying  glass.  His  left  leg  was  so  in- 
jured as  to  aggravate  a  varicose  vein,  requir- 
ing the  subsequent  removal  of  the  entire  vein, 
and  he  was  injured  in  the  spine  so  as  to  cause 
pain  intermittently  for  months  after  the  acci- 
dent, so  that  upon  every  effort  to  resume  work 
he  would  in  a  few  days  break  down.  At  the 
time  of  injury  be  was  earning  $7,300  a  year. 
Held,  that  a  verdict  for  $7,250  was  not  exce»- 
■ve. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Gent.  Dig.  H  372-385,  396;   Dec.  Dig.  <8=»132.J 

4.  Tbixgraphs  and  Teuiphones  «s»20— In- 
JCBiES  isou  Maintenance— Res  Ipsa  Lo- 
quiTCB. 

While  plaintiff  was  a  passenger  on  a  train 
and  seated  In  a  Pullman  car  at  tne  rear  of  the 
train,  a  ventilator  on  top  of  the  car  came  in 
contact  with  a  telephone  guy  wire  across  the 
track,  which  had  been  strung  there  three  hours 
before  by  workmen  of  defendant  telephone  com- 
pany the  wire  extending  from  a  pole  across  the 
track  to  a  billet  of  wood  4  feet  long  and  8  inch- 
es in  diameter,  which  bad  been  braced  in  a  tree 
and  the  wire  thereto  attached,  the  wire  being 
looae  on  the  billet  and  the  billet  not  being  fas- 
tened in  the  tree,  but  merely  jammed  among  the 
limbs.  The  wire  did  not  extend  from  the  billet 
at  right  angles,  but  had  a  sideways  and  upward 
pull,  and  if  tight  would  have  cleared  the  to;^  of 
the  car  by  12  feet.  The  wire  bad  been  simi- 
larly stretched  across  the  track  for  a  number  of 
years  without  causing  trouble ;  the  change  made 
being  only  in  the  fastening  of  the  wire.  Held, 
that  the  catching  of  the  wire  on  the  ventilator 
raised  a  prima  facie  presumption  of  negligence 
under  the  doctrine  of  res  ipsa  loquitur,  and  that 
the  burden  was  upon  the  defendant  to  prove 
that  the  accident  happened  without  negligence 
«n  its  part. 

(Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  IB ;  Dec.  Dig.  «=» 
20.1 


6.   TKtJEOBAPRS  AND  TELEPHONES   «S»20— IN- 

jiTBiBs  room  Maintenance— PutADiNO  and 

Pboof. 

Under  such  facts,  there  Is  no  variance  be- 
tween the  evidence  and  the  allegation  that  de- 
fendant was  negligent  'in  placing  and  thereaft- 
er maintaining  such  stob  in  the  forks  of  the 
tree." 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  13;  Dec.  Dig. 
«=3>20.] 

6.   TEI.EGBAPHS     AND     TELEPHONES     «S»20  — 

Nbouobnt   CoNBTRTJcnoN-lNjuBiE*— Ex- 
cuses—Obdebb  or  Thibd  Pebson. 

The  court  did  not  err  in  rejecting  evidence 
offered  by  defendant  that  the  owner  of  the  land 
and  tree  limited  tue  means  of  fastening  the  bil- 
let to  the  tree,  since  obedience  to  such  Umita^ 
tion  could  not  excuse  defendant  in  risking  an 
insecure  fastening. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  13 ;  Dec.  Dig.  9=a 
20.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  John  M.  Beall  against  the  Louls- 
yllle  Home  Telephone  Company.  Judgment 
for  the  plaintiff,  and  defendant  appeals,  and 
plaintiff  flies  a  cross-appeaL  AfDrmed  on 
both  appeals. 

Sbeild,  Campbell  &  McAtee  and  Bruce  & 
Bullitt,  all  of  Louisville,  for  appeUant.  W. 
Pratt  Dale  and  Edwards,  Ogden  &  Peak,  all 
of  liOulsviUe,  for  appellee. 

NUNN,  J.  On  May  9,  1913,  appellee  BeaU 
was  the  victim  of  a  -peculiar  accident  He 
was  a  passenger  oa  a  louisTlIle  &'  Nashvilto 
railroad  train,  leaving  LoulsviUe  at  5  p.  m. 
and  bound  for  CincinnatL  He  was  seated  in 
a  Pullman  chair  car,  the  rear  car,  and  as 
the  train  was  passing  the  reservoir  of  the 
Louisville  Water  Company,  a  ventilator  on 
top  of  the  Pullman  came  In  contact  with  a 
telephone  guy  wire,  which  had  been  strung 
across  the  track  by  employes  of  appellant 
telephone  company  about  three  hours  before. 
The  wire  was  tied  to  a  round  wooden  stob 
about  4  feet  long  and  8  Inches  in  diameter — 
the  end  of  a  telephone  pole.  The  impact  of 
the  train  puUed  the  stob  loose,  and  It  crashed 
through  the  car  window  where  Beall  was 
sitting.  He  was  knocked  out  of  the  seat  and 
fell  on  his  back  in  the  aisle  Four  of  the 
car  windows  were  broken,  and  the  shatter- 
ed glass  Inflicted  many  painful  and  bloody 
wounds  <Hi  his  head  and  face.  These  inju- 
ries, however,  were  of  a  minor  character. 
The  serious  and  permanent  injuries  alleged 
were  to  his  left  leg  and  spine,  due  to  the 
lick  from  the  stob  and  his  fall  in  the  aisle. 
First  aid  was  given  by  a  physician  who  hap- 
pened to  be  on  the  train.  In  this  way  the  ex- 
terior woimds  were  washed  and  bandaged  so 
that  he  continued  the  journey  to  Cincinnati, 
his  destination.  During  the  next  few  days 
his  family  physician  in  Cincinnati  picked  out 
many  pieces  of  glass  and  redressed  the 
wounds. 
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At  the  time  of  tbe  acddoit  Beall  was  43 
years  of  age  and  general  manager  for  the 
Pugh  Printing  Company  of  Cincinnati,  under 
a  contract  extending  over  several  years,  at  a 
salary  of  $7,300  per  annum.  His  duties  kept 
him  traveling  most  of  the  time  on  business  of 
the  company.  For  20  years  there  was  a 
varicose  vein  In  his  left  leg  midway  between 
the  knee  and  ankle,  but  prior  to  the  accident 
It  had  never  caused  him  any  trouble  or  Incon- 
venience. There  were  many  bruises  on  both 
legs,  but  the  most  serious  was  on  the  left 
leg.  This  so  aggravated  and  Inflamed  the 
varicose  condition  that  physicians  advised  a 
surgical  operation  to  remove  the  vein.  In 
three  days  after  the  accident  his  back  be- 
gan to  pain  him,  and  an  abnormal  nervous 
condition  appeared;  these  condltionB  have 
continued  Intermittently  and  with  Increased 
severity.  He  grew  nervous  and  irritable,  and 
to  obtain  rest  frequent  administration  of 
narcotics  was  necessary.  During  the  summer 
he  was  under  the  care  of  physicians,  not  only 
In  Cincinnati,  but  at  Chicago  and  Battle 
Creek  and  finally  at  St  Louis.  Several  times 
during  that  period  he  thought  himself  suffi- 
ciently restored  to  take  up  his  work,  but  In 
a  few  days  be  would  break  down.  After  the 
accident  each  of  his  physicians  advised  a  sur- 
gical operation  for  the  varicose  vein,  and  in 
October,  1913,  after  nlcers  had  formed,  sur- 
geons In  St.  Louis  removed  the  vein  from 
ankle  to  hip.  The  operation  was  a  success, 
and  there  is  now  no  claim  for  permanent  In- 
Jury  to  the  leg.  The  permanent  Injury  is  to 
his  nervous  system,  resulting,  as  it  is  claim- 
ed, from  concussion  of  the  brain  and  spine  at 
the  time  of  the  accident  Beall  sued  tbe  Tele- 
phone and  Railroad  Companies  to  recover 
$30,000  damages  for  pain  and  suffering  and 
permanent  injury,  and  $2,303  for  doctors, 
hospital,  and  traveling  expenses.  There  have 
been  two  trials.  At  each  trial  there  was  a 
directed  verdict  for  the  railroad,  and  on  this 
appeal  there  is  no  criticism  of  those  rulings 
of  the  court 

On  the  first  trial  the  Jury  returned  a  ver- 
dict for  $12,000  against  the  telephone  com- 
pany. On  its  motion  this  was  set  aside  as  ex- 
cessive, because.  In  the  opinion  of  the  court, 
the  proof  did  not  then  go  to  the  extent  of 
showing  that  tbe  injuries  were  permanent 
although  at  that  time  it  appeared  that  he  had 
not  recovered.  At  the  next  trial  there  was 
a  verdict  and  Judgment  for  BoaU  for  $7,250. 
The  Jury  assessed  $6,000  of  it  as  compensa- 
tion, and  $2,250  for  doctor's  bills  and  ex- 
pense. It  is  from  this  Judgment  that  the 
telephone  company  appeals,  and  claims, 
among  other  things,  that  this  last  verdict  Is 
excessive,  although  the  amount  awarded  for 
medical  expense  is  not  seriously  criticized. 
Beall  brings  a  cross-appeal  and  asks  for  a 
reinstatement  of  the  $12,000  verdict  and  Judg- 
ment In  bis  favor, 

[1]  We  will  consider  first  tbe  cross-appeal. 
The  question  Is  not  whether  the  evidence  on 
tbe  last  trial  Is  sufficient  to  uphold  a  verdict 


for  $12,000,  but  wbetbor,  in  Tlew  of  the  evi- 
dence at  the  first  trial,  we  can  say  that  tbe 
court  erred  in  setting  aside  tbe  $12,000  ver- 
dict then  rendered.  As  said  by  the  court  on 
similar  questions  in  the  case  of  Brown  v.  L. 
&  N.  B.  R.  Ca,  144  Ky.  646,  139  S.  W.  782: 
"The  question  now  to  be  considered  is  not 
confined  to  what  our  opinion  may  be  as  to  the 
excessiveness  of  the  verdict  set  aside,  but  de- 
pends rather  whether  the  setting  of  it  aside  was 
an  abuse  of  discretion  on  the  part  of  the  trial 
judge.  Under  the  settled  practice  the  granting 
of  new  trials  is  a  matter  largely  within  the  dis- 
cretion of  the  trial  court,  and  unless  it  appears 
that  this  discretion  has  been  abused,  or,  to 
state  it  differently,  not  properly  exercised,  we 
do  not  feel  disposed  to  interfere  with  it"  Pace 
V.  Paducah  Railway  tc  Lighting  Co.,  89  8.  W. 
105j28  Ky.  Law  Rep.  278;  Walls  ▼.  Walls,  09 
S.  W.  969,  30  Ky.  Law  Rep.  949;  Cochran  v. 
Cochran,  93  S.  W.  18,  29  Ky.  Law  Rep.  833; 
Floyd  V.  Paducah  Railway  *  Light  Ca,  73  Sw 
W.  1122,  24  E^y.  Law  Rep.  2361 

[2, 3]  We  have  examined  tbe  evidence  giv- 
en on  both  trials,  and,  on  tbe  question  of 
damages,  have  reached  the  conclusion  tbat 
tbe  court  did  not  err  in  setting  aside  tbe 
first  verdict,  nor  In  refusing  to  set  aside  tbe 
second.  The  evidence  as  to  permanent  In- 
Jury  was  not  as  strong  on  the  first  trial  as 
It  was  on  the  second.  There  was  a  conflict 
both  times  in  the  medical  testimony  as  to 
how  long  Beall  would  probably  be  aftected 
by  the  injury  to  his  spine,  but  at  the  first 
trial  even  those  who  thought  It  temporary 
were  of  the  opinion  that  he  would  have  to 
go  to  a  hospital  and  submit  himself  to  medi- 
cal treatment  for  many  months  In  order  to 
be  restored.  Others  were  of  opinion  that 
he  would  never  recover.  The  day  before 
the  last  trial,  and  on  motion  of  the  telephone 
company,  the  court  appointed  Dr.  Boggess, 
an  eminent  physician,  to  examine  Beall. 
Each  of  the  parties  hereto  had  the  privi- 
lege, and '  exercised  it,  of  selecting  a  physi- 
cian to  be  present  at  tbe  examination  made 
by  Dr.  Boggess.  The  testimony  of  Dr.  Bog- 
gess shows  his  thorough  examination  and 
the  various  tests  he  made.  They  are  techni- 
cal, and  it  is  unnecessary  to  mention  tbem 
In  detail.  It  Is  sufficient  to  state  his  conclu- 
sions: 

"I  should  say  that  many  of  these  symptoms 
and  many  of  these  conditions  are  permanent, 
and  will  remain  permanent.  I  believe  it  is  pos- 
sible that  the  man  will  improve  some  in  health 
from  his  present  condition,  but  he  will  always 
liave  the  trouble  that  he  has  now." 

Without  this  evidence  on  tbe  first  trial, 
we  cannot  say  there  was  an  abuse  of  discre- 
tion in  setting  aside  the  first  verdict  Cer- 
tainly there  is  no  good  reason  shown  why 
we  should  disturb  the  last  on  the  ground  of 
excessiveness. 

[4]  But  the  telephone  company  asks  a  re- 
versal on  other  grounds.  It  complains  that 
there  was  a  variance  between  the  pleadings 
and  proof;  that  there  was  not  sufficient  evi- 
dence of  negligence  to  support  the  verdict ; 
and  that  It  was  error  to  apply  the  doctrine 
of  res  ipsa  loquitur.  To  weigh  these  ques- 
tions it  will  be  necessary  to  give  more  ot 
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tbe  facts  in  evidenoe.  It  appears  tbat  a 
telephone  pole  on  the  east  side  of  the  rail- 
road track  had,  for  a  long  while,  been  sup- 
ported by  this  guy  wire  fastened  to  a  tree 
west  of  the  track  and  grwing  on  tbe  reser- 
voir property.  This  tree  had  died  on  ac- 
count of  the  wire  wrapped  around  It  Those 
In  cbarge  of  the  reservoir  property  desired 
to  remove  the  tree,  and  notified  the  tele- 
phone company  to  detach  the  wire.  Permls- 
sioD  was  granted  to  ose  another  tree  near 
by.  It  may  as  well  be  stated  here  that  the 
telephone  company  offered  to  prove  to  the 
}nry  that  in  granting  permission  to  use  an- 
other tree  tlie — 

"water  compaii7  stated  that  they  did  not  want 
wires  tied  around  any  trees  on  their  property  so 
as  to  injure  or  kill  them,  but  that  if  the  wire 
coold  be  otherwise  placed  in  the  tree  they  were 
welcome  to  use  it." 

The  court  rejected  all  testimony  as  to 
conditions  imposed  for  use  of  the  tree.  Ai>- 
pellant  urges  this  also  as  a  ground  for  re- 
versal, and  it  will  be  referred  to  hgaln. 
Anyhow,  on  tbe  day  of  the  accident  and 
about  2  o'clock  p.  m.  the  change  was  made, 
and  the  wire  was  fastened  to  the  new  tree  in 
the  following  manner:  About  12  or  14  feet 
from  the  ground  the  tree  forked  into  three 
limbs.  This  4-foot  stob,  already  referred  to, 
was  laid  horizontally  in  the  forks  in  such  a 
way  that  it  had  a  firm  bearing  against  the 
two  front  prongs,  and  was  supported  by  the 
prong  which  branched  out  behind  it  Two 
laps  of  the  guy  wire  were  taken  around  this 
stob  midway  between  tbe  front  forks,  and 
then  by  means  of  block  and  tackle  it  was 
drawn  tight  over  the  railroad  track  and  the 
end  of  the  wire  twisted  or  fastened  around 
the  tightened  wire,  the  connection  being  3 
to  5  feet  out  from  the  stob.  Each  end  of  the 
Etob  projected  about  4  inches  beyond  the 
tree  forks,  so  that  there  was  a  space  of  2 
feet  between  the  forks  where  the  wire  was 
wrapped  around  the  stob.  No  hitches  were 
cut  or  brads  driven  into  the  stob  to  hold  tbe 
wire  in  place  and  thus  prevent  the  wire 
^m  slipping  toward  either  end  and  making 
an  unequal  strain,  Appellants'  witnesses  say 
that  with  the  guy  wire  stretched  tight  like 
they  left  it  such  a  thing  as  this  could  not 
occur.  Neither  was  anything  done  to  make 
the  stob  fast  to  the  tree,  except  to  tap  it 
lit^tly  with  a  hand  axe.  The  wire  did  not 
rnn  at  right  angle  from  the  stob,  and  since 
the  other  end  of  the  wire  was  fastened  near- 
ly to  the  top  of  the  telephone  pole,  at  least 
49  feet  from  the  ground,  there  was  a  con- 
stant np  and  side  pull  on  the  stob.  But  wit- 
nesses for  the  telephone  company  explain 
that  there  was  no  possibility  of  the  stob 
being  pulled  upward,  or  at  all  out  of  place, 
because  the  wire  was  stretched  one  Inch 
under  a  limb  leading  from  one  of  these  front 
forks,  and  at  right  angle  to  the  wire.  There- 
fore they  argue  there  was  no  diance  for  an 
upward  movement  Numerous  witnesses  for 
the  telephone  company,  experienced  in  the 


business,  and  experienced  employte  of  other 
companies,  who  have  similar  duties  to  per- 
form, aU  testified  that  it  was  customary  to 
place  guy  wires  and  stobs  in  trees  as  this 
was  placed,  and  that  it  was  not  necessary  to 
tie  or  otherwise  fasten  the  stob  to  the  tree, 
and  that  the  tree  selected  was  in  every  way 
suitable  for  the  purpose.  They  agree  that 
the  horizontal  limb  just  over  the  wire  made 
the  stob  secure ;  that  Is,  protected  it  against 
the  np  polL 

From  a  diagram  in  the  case  it  appears 
that  a  straight  line  drawn  from  a  point  49 
feet  high  on  the  telephone  pole  to  the  point 
in  the  tree  where  the  stob  was  laid  would 
dear  the  railroad  track  26  feet  and  8  indies. 
This  Is  at  least  12  feet  higher  than  the 
standard  car.  Notwithstanding  the  inabili- 
ty of  appellant's  witnesses  to  account  for  the 
stob  coming  loose  and  the  wire  swinging 
down,  and  although  for  years  the  wire  was 
across  the  track  attached  to  its  old  fasten- 
ing and  at  all  times  clear  of  the  traffic,  the 
fact  remains  that  three  hours  after  tbe  men 
completed  the  new  work  the  wire  was  down 
sufficiently  low  to  catch  on  a  ventilator  of 
the  Pullman  car.  Several  other  trains  had 
passed  during  the  interval,  but  this  was  the 
first  to  carry  a  Pullman.  We  understand 
from  the  evidence  that  all  passenger  cars  are 
of  the  same  height  but  that  Pullman  venti- 
lators extend  slightly  above  the  ventilators 
on  other  cars. 

The  accident  occurred  In  May.  The  wind 
was  blowing,  although  not  out  of  the  ordina- 
ry for  the  season.  As  the  tree  was  swayed 
back  and  forth  by  the  wind  so  that  the  wire 
was  alternately  made  tight  and  loose,  there 
was  a  natural  tendency  for  the  stob  to  shift 
laterally  in  one  direction  while  the  wire,  by 
reason  of  its  loose  wrap  around  the  stob, 
shifted  its  i)08ltion  on  the  stob  in  the  other 
direction,  and  it  is  equally  natural  that  in 
the  coarse  of  three  hours  one  end  of  the  stob 
would  be  pulled  entirely  clear  of  the  front 
fork  furthest  removed  from  the  telephone 
pole.  But  appellant  argues  that  presumptions 
or  inferences  of  this  kind  are  no  more  natu- 
ral or  plausible  than  a  presumption  that  the 
water  company  objected  to  the  manner  in 
which  the  stob  was  placed  in  tbe  tree,  and 
for  that  reason  removed  It,  or  else  that  it 
was  the  work  of  a  miscreant  In  this  we 
cannot  agree  with  counseL  A  presumption 
of  Interference  by  the  water  company  or  by 
miscreants  would  be  based  upon  Improbabili- 
ties, and  without  a  sdntiUa  of  fact  for  sup- 
port 

The  wire  which  came  down  and  was  the 
direct  cause  of  the  injury  was  the  same  with 
which  appellant's  servants  had  Just  been 
working,  and  which  they  had  just  left  as  a 
complete  and  safe  Job.  If  their  work  had 
been  done  with  proper  care  and  the  wire 
fastened  securely,  the  acddent  that  happen- 
ed is  one  that  in  the  ordinary  course  of 
things  would  not  have  happened.    This  af- 
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fords  reasonable  evidence  that  the  accident 
happened  from  want  of  proper  cara  The 
burden  la  then  upon  the  defendant  to  explain 
the  cause  In  such  a  way  as  to  demonstrate 
that  It  exercised  proper  care  to  make  It  safe. 
To  reach  this  conclusion  Is  to  apply  the 
maxim  res  Ipsa  loquitur.  But  appellant  con- 
tends that  the  maxim  should  not  be  applied 
in  this  case,  and  argues  that  to  prove  mere- 
ly that  its  servants  Iiad  fastoied  the  wire 
three  hours  before  it  fell  Is  not  enough  to 
show  that  appellant  had  control  of  or  was 
resi>onslble  for  the  condition  of  the  guy  wire 
and  stob  at  the  time  of  the  accident,  and 
therefore  insists  that  the  cause  of  the  acci- 
dent Is  simply  a  matter  of  conjecture.  As 
has  already  been  pointed  out,  the  appellant 
offered  no  explanation,  and  their  witnesses 
frankly  confessed  that  they  could  not  under- 
stand how  the  wire  and  stob  got  loose. 
When  the  uncontradicted  evidence  shows 
that  the  wire,  with  its  former  fastenings, 
bad  until  three  hours  before  the  accld^it 
been  suspended  over  the  track  for  years 
without  harm  or  hurt  to  any  one,  and  that 
appellant's  employes  had  Just  changed  the 
fastening,  and  then  the  accident  happened, 
and  considering  the  uncontradicted  evidence 
as  to  the  insecure  manner  in  which  the  stob 
was  placed  in  the  tree  and  the  wire  fastened 
thereto,  we  are  of  opinion  that  the  cause  was 
not  a  matter  of  conjecture.  The  stob  was 
worked  loose  from  that  tree  as  certainly 
and  as  naturally  as  the  wind  blows.  In 
Hogan  V.  Manhattan  Railroad,  149  N.  Y.  23, 
43  N.  R  403,  the  court  said: 

"It  is  a  well-settled  rule  of  law  that  if  a 
person  erects  a  building,  bridge,  or  other  struc- 
ture upon  a  city  street  or  an  ordinary  high- 
way, be  is  under  a  legal  obligation  to  take  rea- 
sonable care  that  nothing  shall  fall  into  the 
street  and  injure  persons  lawfully  there.  This 
being  so  it  is  further  assumed  that  buildings, 
bridges,  and  other  structures  properly  construct- 
ed do  not  ordinarily  fall  upon  the  wayfarer,  so 
also,  if  anything  falls  from  them  upon  a  person 
lawfully  passing  along  the  street  or  highway, 
the  accident  is  prima  facie  evidence  of  negli- 
gence, or,  in  other  words,  the  presumption  of 
the  negligence  arises." 

In  Huddleston's  Adm'r  v.  Straight  C?re^ 
Coal  Co.,  138  Ky.  606,  128  S.  W.  580,  Hud- 
dleston  was  killed  early  one  morning  at  a 
place  In  the  mine  which  had  been  Inspected 
the  evening  before  and  pronounced  safe.  The 
court  said: 

"The  uncontradicted  evidence"  of  the  inspec- 
tors showed  that  they  "exercised  ordinary  care, 
*  *  *  and  there  was  no  known  cause  that  in- 
terfered with  or  changed"  the  conditions  be- 
tween the  time  of  inspection  and  the  accident. 

On  this  ground  the  lower  court  directed  a 
verdict  for  defendant  This  court  in  revers- 
ing the  case  said: 


"NotwitiistaBding  the  oncontradicted  evidence 
of  Elswick  Lthe  inspector]  the  jury  might  be  of 
the  opinion,  based  upon  the  evidence  of  the 
physical  conditions,  that,  as  the  roof  fell  soon 
after  his  inspection,  he  did  not  make  a  careful 
inspection,  or,  in  other  words,  that  the  master 
did  not  exercise  ordinary  care  to  put  and  keep 
the  entry  in  reasonably  safe  condition.  This 
was  a  question  for  the  jury,  not  for  the  court, 
BO  the  court  erred  in  taking  the  case  frtHS  the 
jury." 

In  the  following  cases  these  principles  are 
discussed  and  the  maxim  applied.  Sblnn 
Glove  Co.  V.  Sanders,  147  Ky.  349,  144  S.  W. 
11;  Paducah  Traction  Co.  v.  Baker,  130  Ky. 
360,  118  S.  W.  448,  18  L.  B.  A.  (N.  S.)  1185; 
L.  &  N.  R.  R.  Co.  V.  Clark,  106  S.  W.  1184; 
Louisville  Lighting  Co.  v.  Owens,  105  S.  W. 
435. 

[5]  But  it  Is  contended  that  the  proof  did 
not  show  the  spedflc  acts  of  negligence  al- 
leged. This  Is  the  variance  complained  of. 
Two  grounds  of  negligence  are  alleged,  in  the 
alternative.  It  is  said  that  Beall  was  injured 
either,  "through  the  gross  negligence  and 
carelessness  of  appellant  in  extending  said 
vrtre  across  the  track  at  such  a  height  that 
the  car  in  which  plaintift  was  riding  could 
not  safely  pass  under  said  wire  without  col- 
liding with  same,"  or  "by  the  gross  negligence 
and  carelessness  of  appellant  in  so  placing 
and  thereafter  continuing  said  stob  In  the 
forks  of  said  tree  in  such  manner  that  the 
wire  I)ecame  a  dangerous  and  unsafe  ob- 
struction across  said  track,  so  that  the  car 
could  not  safely  pass  under  the  same  wlthoat 
colliding  with  It,  and  that  one  or  both  of  said 
facts  was  true"  The  maxim  res  ipsa  loqui- 
tur is  a  rule  of  evidence,  not  of  pleading. 
Presumptions  were  not  pleaded,  but  we  think 
the  evidence  in  the  case  does  support  the 
averment  that  there  was  negligence,  "in  plac- 
ing and  thereafter  maintaining  said  stob  in 
the  forks  of  said  tree."  Beard  v.  Klusmeier, 
158  Ky.  153, 164  S.  W.  819,  60  L.  B.  A.  (N.  S.) 
1100. 

[6]  The  court  did  not  err  In  rejecting  the 
proffered  testimony  of  the  water  company's 
officials  limiting  the  means  of  tying  or  fas- 
tening the  stob  to  the  tree.  If  the  permission 
given  by  the  water  company  was  not  suffi- 
cient to  allow  the  stob  to  be  securely  and 
safely  fastened  to  the  tree,  that  did  not  ex- 
cuse appellant  In  risking  the  wire  with  a 
partial  or  insecure  fastening. 

Beall's  employer  continued  him  upon  the 
pay  roll  for  full  wages,  but  appellant  cannot 
take  credit  for  this.  The  fact  could  In  no 
way  decrease  the  amount  Beall  was  entitled 
to  recover. 

Perceiving  no  prejudicial  error,  we  are  of 
opinion  that  the  Judgment  of  the  lower  court 
should  be  affirmed. 
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HURT  T.  MORGAN  COUNTY. 
(Court  of  Appeals  of  Kentucky-    Oct.  22,  191B.) 

1.  OmcKiia  «=>100— Chansk  o»  CoMPBuaA- 

nON— FiXINQ    AFTKB   ELECTION. 

While,  under  Const.  |§  161,  235,  prohibitintr 
cbange  of  the  compensation  or  salary  of  coun- 
ty and  public  officers  after  their  election  or  dur- 
ing their  term  of  office,  compensation,  not  hav- 
ing been  fixed  before  election,  may  thereafter 
be  Rxed,  it  cannot  subsequently  be  changed. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent. 
Dig.  H  1M-15T;   Dec.  Dig.  <S=>100.] 

2.  JuDOBs  «=>22— Fiscal  Coukt  —  Disqttal- 

mCATION    BT   INTXBBST. 

One  is  disqualified  by  interest  to  vote  as 
8  member  of  a  count}''8  fiscal  court  on  a  mo- 
tioo  to  fix  salaries,  induding  his  own  as  county 
judge. 

[Ed.  Note.— For  other  cases,  see  Judgea,  Cent 
Dig.  »  75-S8,  179;  Dec.  Dig.  «=>22.] 

3.  Counties  «=>57— Obdxb  of  Fiscal  Coubi 

— COLLATEBAl  ATTACK. 

The  order  of  a  county's  fiscal  court  fizinK 
salary  and  compensatioii  of  officers  cannot  be 
collaterally  attacked. 

[Rd.  Note. — For  other  cases,  see  Ooonties, 
Cent.  Dig.  ff  74,  75;  Dee.  Dig.  ®=»57.] 

Appeal  from  drcult  Court,  Morgan 
County. 

Tbe  fiscal  court  of  .Mwgan  Comity  made 
an  order  reducing  the  salary  of  S.  M.  R. 
Hurt,  as  County  Attorney,  and  he  appealed 
to  tlie  circuit  court,  and  from  its  judgment 
of  afflimance  again  appeals.    Reversed. 

Fogg  tc  Kirk,  of  PalntsvlUe,  for  appellant 
A.  ti.  Ciscok  of  "West  Liberty,  for  appellee. 

MIU^R,  O.  J.  This  appeal  contests  the 
il^t  of  the  fiscal  court  of  Morgan  county  to 
reduce  the  salary  of  tbe  appellant,  S.  M.  R. 
Hurt,  as  county  attorney. 

Section  161  of  the  Kentucky  Constitution, 
reads  as  foUows: 

"The  compensation  ot  any  city,  county,  town 
or  mnnicipul  officer  shall  not  be  changed  after 
bis  election  or  appointment,  or  during  his  term 
of  office;  nor  shall  the  term  of  any  such  offi- 
cer be  extended  beyond  the  period  for  which  he 
may  have  beoi  elected  or  appointed." 

Section  235  of  that  Instnunent  further  pro- 
vides: 

"The  salaries  of  public  officers  shall  not  be 
changed  during  the  terms  for  which  they  were 
dected ;  but  it  shall  be  the  duty  of  tbe  Gen- 
eral Asoembly  to  regulate,  by  a  general  law,  in 
what  cases  and  what  deductions  shall  be  made 
for  neglect  of  official  duties.  This  section  shall 
apply  to  members  of  the  (leneral  Assembly  also." 

The  appellant  was  elected  county  attor- 
ney for  Morgan  county  at  the  regular  elec- 
tion held  in  November,  1913,  for  a  term  of 
four  years  beginning  January  1,  1914.  The 
compensation  of  his  office  at  the  time  he  was 
elected  was  $900  per  year.  The  orders  of  the 
fiscal  court  show  that  an  annual  salary  of 
^900  had  been  paid  to  Haney,  his  predecessor 
Id  office,  from  1910  to  1914,  although  there 
was  no  order  of  court  formally  fixing  his 
■alary. 

At  tbe  meeting  of  the  fiscal  court  held  No- 
rember  29,  1913,  after  appellant  had  been 


elected,  but  before  he  had  qualified,  as  coun- 
ty attorney,  the  following  action  was  taken: 
"On  motion  of  W.  O.  Short  and  second  by 
Franklin  Walters  that  the  salaries  of  the  coun- 
ty judge,  county  attorney,  and  school  superin- 
tendent for  this  ensuing  term,  beginning  Janu- 
ary, 1014,  be  fixed  at  $900  each,  and  yea  and 
nay  votes:  W.  G.  Short,  Yea.  E.  W.  Day, 
Yea.  A.  F.  Blevlns,  Yea.  Franklin  Walters, 
Nay.  S.  S.  Dennis,  not  voting.  J.  S.  Mo- 
Gulre,  Nay.  J.  E.  Lewis,  Nay.  There  being 
three  yeas  and  three  nays,  and  a  tie  vote,  I.  C. 
Ferguson,  county  judge,  presiding,  voted  yea, 
and  the  motion  carried." 

The  fiscal  court  paid  appellant  $900  for  his 
services  as  county  attorney  for  the  year 
1914;  but  at  the  regular  term  of  the  court 
held  in  November,  1914,  it  entered  the  two 
following  orders: 

"(1)  On  motion  of  B.  F.  Blankenship,  and 
second  by  J.  M.  Carpenter,  it  is  ordered  and  di- 
rected tnat  the  county  judge  and  county  at- 
torney receive  at  the  rate  of  $900  per  year 
each  for  their  salaries  up  to  January  1,  1915. 

"(2)  Motion  made  by  B.  F.  Blankenship,  and 
second  by  J.  R.  Day,  that  the  salaries  of  the 
county  attorney  and  county  jud;;e,  be,  and  they 
are  hereby,  fixed  at  the  sum  of  $600  per  year  be- 
ginning January  1,  1915." 

From  this  last  order  reducing  his  salary 
to  $600  per  year.  Hurt  prosecuted  an  appeal 
to  tbe  circuit  court  A  Jury  trial  was 
waived,  and  tlie  case  was  tried  by  the  cir- 
cuit Judge;  and  from  bis  Judgment  affirming 
the  order  of  the  fiscal  court.  Hurt  prose- 
cutes this  appeal. 

[1]  The  meaning  of  section  161  of  the  Con- 
stitution, above  quoted,  is  in  no  saise  doubt- 
ful. It  provides,  in  express  terms,  that  the 
compensation  of  a  county  oflScer  shall  not  be 
changed  after  his  election  or  appointment, 
or  during  his  term  of  office.  Section  235  of 
the  Constitution  repeats  tbe  provision,  by 
saying  that: 

"The  salaries  of  public  officers  shall  not  be 
changed  during  tike  terms  for  which  they  were 
elected." 

The  purpose  of  these  salutary  constitution- 
al provisions  was  to  put  It  bej'ond  the  power 
of  the  fiscal  court  either  to  reward  its  attor- 
ney by  raising  his  salary  or  from  punishing 
him  by  reducing  his  salary  during  his  term  of 
office.  This  purpose  Is  carried  out  by  fixing 
the  salary  before  those  whoso  duty  it  is  to 
fix  it  know  who  the  incumbent  will  be.  This 
is  especially  important  with  reference  to  the 
office  of  county  attorney,  who  should,  above 
all  other  officers,  be  entirely  free  from  the 
influence  that  the  power  to  regulate  his  pay 
would  give  to  another. 

In  carrying  out  the  provisions  of  tbe  Con- 
stitution above  quoted  it  was  the  duty  of  the 
fiscal  court,  by  an  order  entered  before  the 
election  of  the  county  attorney,  to  fix  his  sal- 
ary- for  tbe  ensuing  term ;  but,  having  failed 
in  this  case  to  fix  the  salary  before  his  elec- 
tion, it  had  the  right  to  do  so  after  his  elec- 
tion and  before  his  qualification,  or  even  after 
he  had  taken  office.  Barrett  v.  City  of  Fal- 
mouth, 109  Ky.  161,  B8  S.  W.  520,  21  Ky.  liUW 
Rep.  667;    Marion  County  Fiscal  Court  t. 
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Kelly,  112  Ky.  831,  56  S.  "W.  815,  22  Ky.  Law 
Rep.  174;  Jefferson  County  v.  Waters,  114 
Ky,  48,  70  S.  W.  40,  24  Ky.  Law  Rep.  816; 
Butler  V.  James,  116  Ky.  575,  76  S.  W.  402, 
25  Ky.  Law  Hep.  801;  McNew  v.  Nicholas, 
125  Ky.  66,  100  S.  W.  324,  30  Ky.  Law  Rep. 
1147 ;  Grayson  County  v.  Rogers,  122  S.  W. 
868;  Fox  v.  Lantrip,  162  Ky.  184,  172  S. 
W.  1.33. 

It  Is  dear,  therefore,  that  the  order  of 
November  20,  1913,  fixing  appellant's  salary 
at  ?900,  was  properly  entered,  and  the  sub- 
sequent order  of  November  26,  1914,  changing 
his  salary  to  $600  per  year,  from  January  1, 
1915,  was  unauthorized  and  invalid. 

[2,  3]  The  circuit  Judge  seems  to  have 
reached  his  decision  upon  the  theory  that  the 
oiMer  of  November  29, 1913,  fixing  appellant's 
salary  at  $900,  was  improperly  entered^  and 
■was  therefore  inrffectnal  for  any  purpose. 
This  conclusion  was  based  upon  the  testimony 
of  S.  S.  Dennis,  who  was  a  member  of  the 
fiscal  court  at  that  time,  and  had  been  elect- 
ed connty  Judge  at  the  November  election 
three  weeks  before,  although  he  did  not  take 
his  seat  as  Judge  until  January,  1914.  Den- 
nis testified  ttiat  he  was  present  at  the  meet- 
ing of  the  fiscal  court  on  November  29,  1913, 
but  that  he  was  prevented  from  voting  on  the 
motion  fixing  appellant's  salary  at  $900  be- 


cause the  clerk,  Sebastian,  told  Urn  he  bad 
no  right  to  vote,  and  but  for  this  advice  he 
would  have  voted  against  fixing  tbe  salary 
of  the  county  attorney  at  $900.  Tbia  testi- 
mony was  admitted  over  the  objection  of  ap- 
pellant. Dennis,  however,  admits  that  after 
he  qualified  as  county  Judge  he  received  hia 
salary  at  the  rate  of  $900  per  year,  under 
the  order  of  November  29,  1913. 

There  are  several  reasons  why  tbe  testi- 
mony of  Dennis  was  incompetent.  In  tbe 
first  place,  the  order  in  questitm  also  fixed 
Dennis'  salary  as  county  Judge;  and,  b^ng 
Interested,  be  was  not  competent  to  vote  upon 
the  motion  and  thus  break  the  tie.  Grayson 
County  V.  Rogers,  supra ;  Thomas  v.  O'Brleii, 
138  Ky.  775»  129  S.  W.  103. 

A  court  speaks  by  tbe  record,  and  can  speak 
in  no  other  way.  And,  having  spokoo. 
through  the  Judgm»it  and  within  its  Juris- 
diction, the  ruling  is  conclusive  in  a  collater- 
al proceeding  and  cannot  be  questioned,  as 
is  here  attempted.  Grayson  County  v.  Rog- 
ers, supra.  If  a  Judgment  could  be  attacked 
indirectly,  tbere  would  be  an  end  to  that  con- 
fidence In  tbe  stability  of  Judgments,  regu- 
larly entered,  which  is  the  very  foondatlon 
of  oar  system  of  Jurisprudence. 

Judgment  reversed  for  further  proceedings 
consistent  with  this  opinion. 
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OWOSSO  CARRIAGE  &  SLEIGH  CO.  ▼.  MC- 
INTOSH &  WARREN.     (No.  2417.) 
(Supreme  Court  of  Texas.    Oct.  18,  1916.) 

1  fbaudcrbnt  convbtances  ®s>3  —  bulk 

Sales  Law — Police  Poweb. 
Tbe  Bulk  Sales  Law  (Acts  Slst  Leg.  c. 
27),  requiriiig  particular  formalities  for  a  sale 
of  a  stock  of  goods  other  than  in  the  usual  way, 
and  making  it  invalid  as  to  tbe  creditors  of  the 
teller  unless  there  is  compliance,  is  a  valid  ex- 
ercise of  the  police  power,  and  does  not  unrea- 
lonably  deprive  the  owners  of  merchandise  of 
their  control  over  it  and  right  to  contract  in  re- 
lation to  it. 

[Bid.  Note. — For  other  cases,  see  Fraudulent 
CoDvejrances,  Cent.  Dig.  i  6;  Dec  Dig.  4s»3.1 
2.  Fbaitdulknt  Convktancks  «=>229— Reu- 

soiES  or  Cbeditob — Gabnishuent. 

Under  Bulk  Sales  Law  (Acts  Slst  Leg.  c. 
27)  i  1,  declaring  that  any  sale  of  a  stock  of 
goods  not  in  the  ordinary  course  of  business 
(hall  be  void  as  against  the  creditors  of  the  sell- 
er, unless  the  purchaser  shall  at  least  10  days 
beifbre  sale  make  full  inquiry  as  to  the  names 
of  all  creditors,  obtain  from  the  seller  a  writ- 
ten answer  to  such  inquiries,  which  answer 
■hall  be  sworn  to  by  the  seller,  and  notify  such 
cteditots  of  the  sale,  one  who  purchases  a  stock 
of  goods  without  complying  with  the  statute  be- 
comes a  trustee  for  the  creditors  of  the  seller, 
and,  notwithstanding  the  goods  have  been  sold, 
by  him  and  proceeds  disposed  of,  the  seller's 
creditors  may  recover  by  garnishment. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  6(»-«70 ;  Dec.  Dig. 
«=>229.] 

8.  Appeal  and  E^bkob  4=»747— Absionmbni 

OF  Cboss-Ebbob— Necbssitt. 

Where  plaintiff  did  not  on  defendant's  ap- 
peal assign  as  error  the  denial  of  complete  re- 
lief, the  question  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3053-3066;  Dec.  Dig.  <8s> 
747.] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  tbe  Owobso  Carriage  &  Sleigh 
ComiHiiiy  against  C.  K.  Sweet  and  Mcintosh 
t  Warren,  garnishee.  A  judgment  in  part 
for  plaintiff  against  the  defendant  garnishee 
was  leveraed  and  remanded  by  the  C^urt  of 
arU  A]n)eals  (146  S.  W.  239),  and  plaintiff 
brings  error.  Judgment  of  Court  of  Civil 
Appeals  reversed,  and  that  of  t^lal  court  af- 
firmed. 

I.  J.  Sice,  of  Brownwood,  for  plaintiff  In 
error.  T.  C.  Wilkinson,  of  Brownwood,  for 
defendant  In  error. 

TANTIS,  J.  This  case  Involves,  as  tbe 
main  questions,  the  constitutionality  of  what 
is  commonly  known  as  the  "Bulk  Sales  Law," 
passed  by  tbe  Thirty-First  Legislature,  and 
the  effect  of  the  service  of  the  writ  of  gar- 
nishment upon  the  proceeds  of  the  sale  of 
merchandise  which  was  purchased  by  Mc- 
intosh &  Warren,  defendants  in  error,  at 
private  sale,  and  not  in  tbe  ordinary  course 
of  trade,  but  In  bulk,  and  In  violation  of  all 
the  provisions  of  said  bulk  sales  statute,  and 
afterwards  resold  by  tbem  and  converted  In- 
to cadi  prior  to  the  service  of  the  writ  of 


garnishment  upon  them,  which  was  Issued 
at  the  instance  of  the  Owosso  Carriage  & 
Slelgb  Company,  plaintiff  In  error. 

Trial  in  tbe  court  below  was  bad  on  an 
agreed  sttitement  of  facts,  which  showed, 
substantially,  as  follows: 

One  C.  K.  Sweet  was  engaged  In  the  im- 
plement, vehicle  and  hardware  business  in 
the  town  of  Brownwood.  The  evidence 
strongly  indicates  that  on  the  10th  day  of 
August,  1909,  he  was  insolvent  On  said 
date,  and  for  &\  least  30  days  prior  thereto, 
he  was  indebted  to  the  plaintiff  in  error,  a 
foreign  creditor.  In  the  sum  of  $1,700  for 
vehicles,  etc.,  sold  him  by  the  plaintiff  in 
error  for  use  in  said  business.  He  was  also 
indebted  to  various  other  wholesale  dealers 
for  goods  used  in  said  business,  among  tbem 
the  Keating  Implement  &  Machinery  Com- 
pany for  $3,617.95,  and  the  Fmerson  Manu- 
facturing (Company  for  $1,294.  He  owed 
various  other  creditors  in  the  aggregate  sum 
of  $3,000.  On  said  lOtb  day  of  August,  1009, 
he  sold  his  stock  of  goods  In  bulk  to  Mc- 
intosh &  Warren,  defendants  in  error,  for 
the  consideration  of  $6,005.97;  they  assum- 
ing the  payment  of  said  $3,617.95  to  Keating 
Implement  &  Machinery  Company,  and  $1,* 
294  to  the  Emerson  Manufacturing  Com- 
pany as  a  part  of  said  consideration,  and 
paying  to  said  Sweet  in  cash  the  sum  of 
$500,  and  giving  him  one  negotiable  promis- 
sory note  for  $594.02,  due  January  1,  1910, 
which  was  paid  to  said  Sweet  on  the  day  of 
its  maturity.  The  consideration  paid  was  a 
fair  price  for  the  property.  At  the  time  of 
said  transfer  and  sale  of  said  merchandise, 
the  said  Sweet  had  no  other  property  except 
some  negotiable  promissory  notes,  amounting 
In  the  aggregate  to  about  $7,000,  due  him  by 
various  customers  scattered  over  his  trade 
territory,  for  merchandise  which  had  been 
sold  to  them.  The  evidence  shows  that,  it 
tbe  crops  bad  been  good  in  that  section  for 
tbe  years  1909  and  1910,  said  notes  would 
hare  been  worth  something  like  their  face 
value ;  but  the  crops-  were  unusually  short, 
and  said  not'es  were  worth  only  about  50 
cents  on  the  dollar,  and  at  tbe  time  of  the 
trial  it  was  agreed  that  Sweet  was  unable 
to  pay  all  of  his  creditors,  and  was  insol- 
vent 

On  October  19,  1910,  plaintiff  in  error  filed 
suit  against  the  said  Sweet  on  a  promissory 
note  in  the  sum  of  $1,695.34,  and  interest 
thereon,  and  at  the  same  time  caused  a  writ 
of  garnishment  to  be  issued,  which  was 
served  upon  the  defendants  in  error  on  the 
20th  day  of  October,  1910.  On  tbe  20th  day 
of  December,  1910,  plaintiff  in  error  recover- 
ed in  said  suit  its  Judgment  against  said 
Sweet  in  the  sum  of  $1,883.60,  with  costs 
of  suit  and  interest  at  the  rate  of  8  per  cent 

Tbe  evidence  indicates  that  there  was  no 
intentional  fraud  upon  the  part  of  the  de- 
fendants in  error  in  purchasing  said  mer- 
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chandlse,  or  on  the  part  of  said  Sweet  In 
making  the  sale,  and  while  there  Is  no  dis- 
tinct finding  of  fact  by  the  trial  court,  or 
In  the  statement  of  facts  to  this  effect,  we 
will  assume  such  to  be  true  In  the  considera- 
tion of  the  Issues.  In  making  the  purchase 
of  said  merchandise,  the  defendants  in  error 
did  not  at  least  10  days  prior  thereto,  or  at 
any  time  prior  to  the  sale,  make  inquiry  of 
the  said  Sweet,  the  transferrer  of  said  goods, 
as  to  the  names  and  pIaces>of  residence,  or 
place  of  business  of  each  and  all  creditors 
of  said  Sweet,  and  the  amount  owing  to  each 
said  creditor  by  him,  or  obtain  from  him  a 
written  answer  in  any  form  to  such  In- 
quiries; nor  did  they  10  days  prior  to  said 
purchase,  or  at  any  other  time  before  said 
sale,  notify  each  bf  the  creditors  of  said 
Sweet  of  said  proposed  sale  and  transfer. 
The  plaintifC  in  error  had  no  notice  of  said 
proposed  sale  at  any  time  before  it  occurred, 
and  the  bulk  sales  statute  of  1909  was  not 
complied  with  in  any  form  in  making  said 
sale.  Defendants  in  error,  who  were  the 
garnishees,  answered  said  garnishment  suit 
to  the  effect  that  they  were  not  indebted  to 
said  Sweet  in  any  amount  at  the  time  said 
writ  was  served,  or  afterwards,  nor  at  the 
time  of  answering  the  same,  and  that  they 
did  not  have  any  of  his  effects  in  their  pos- 
session. Plaintiff  in  error  contested  this  an- 
swer, alleging  both  that  they  were  indebted 
to  said  Sweet,  and  that  they  had  effects  of 
said  Sweet  in  their  possession  at  the  time 
said  writ  was  served,  in  that  they  purchased 
the  stock  of  goods  without  complying  with 
the  bulk  sales  statute.  The  plaintiff  in  error 
did  not  allege  that  the  defendants  in  error 
had  sold  said  merchandise  prior  to  the  serv- 
ice of  the  writ  of  garnishment,  and  the  de- 
fendants in  error  did  not  file  any  special  ex- 
ception to  said  pleading  for  said  omission, 
but  the  defendants  in  error  by  their  second 
special  exception  excepted  to  said  pleading, 
as  follows; 

"Because  it  appears  from  said  controverters' 
affidavit  that  plaintiff  is  endeavoring  to  hold 
these  garnishees  liable  for  property  that  has 
passed  out  of  their  possession,  on  the  ground 
that  they  shonM  be  held  as  trustees  for  property 
wron^ully  received  by  them." 

In  section  10  of  the  agreed  statement  of 
facts  it  appears  that  it  was  proven  at  the 
trial  that  the  defendants  in  error,  who  were 
the  garnishees,  had  sold  all  of  said  goods, 
wares,  and  merchandise  prior  to  the  service 
on  them  of  the  writ  of  garnishment,  and 
that  they  had  realized  from  same  at  least  as 
much  as  they  had  paid  for  them.  It  does 
not  appear  which  party  to  the  suit  introduc- 
ed the  evidence,  and  neither  does  it  appear 
that  either  party  to  the  suit  objected  to  its 
introduction.  It  also  appears  that  in  their 
sixth  assignment  of  error  the  defendants  in 
error  assert  the  fact  of  sale  by  them  prior 
to  the  service  of  the  writ  of  garnishment, 
and  ask  relief  because  of  that  fact,  claim- 
ing that,  having  already  sold  the  property 
before  the  service  of  the  writ,  no  lien  at- 


tached, and  no  liability  arose  against  ihem. 

Upon  the  trial  of  the  case  in  the  court 
below  plaintiff  in  error  awarded  Judgment 
against  the  defendants  in  error  for  the  sum 
of  $1,094,  with  6  per  cent  Interest  from  the 
date  of  said  Judgment,  which  is  the  amount 
that  was  paid  by  defendants  in  error  to 
Sweet  as  a  part  of  the  consideration  tor  the 
transfer ;  but  the  trial  court  did  not  enter  a 
Judgment  against  the  defendants  in  error  for 
the  full  amount  of  the  plaintiff  in  error's 
Judgment  against  Sweet,  which  was  $1,883.- 
60,  and  the  plaintiff  in  error's  cross-assign- 
ment complaining  of  the  failure  of  the  trial 
coart  to  render  Judgment  against  the  defend- 
ants in  error  for  the  full  sum  was  abandon- 
ed on  motion  for  rehearing  in  the  Court  of 
Civil  Appeals.  The  Judgment  of  the  trial 
court  was  reversed  and  remanded  by  the 
honorable  Conrt  of  Civil  Appeals  for  the 
Third  District,  with  instractions  that  a  rea- 
sonable attorney's  fee  be  allowed  by  the 
court  below  in  favor  of  the  attorney  for  the 
defendants  In  error;  said  court  holding  that 
the  writ  of  garnishment  was  served  too  late 
to  be  effective,  on  account  of  the  resale  of 
merchandise  before  its  service. 

[1]  The  bulk  sales  law,  so  far  as  material 
to  a  correct  determination  in  this  case.  Is 
as  follows: 

"Section  1.  That  any  sale  or  transfer  of  any 
portion  of  a  stock  of  merchandise  otherwise 
than  in  the  ordinary  course  of  trade  in  the  usu- 
al and  regular  prosecution  of  the  seller's  or 
transferrer's  business;  or  a  sale  or  transfer 
of  an  entire  stock  of  merchandise  in  bulk,  shall 
be  void  as  against  creditors  of  the  seller  or 
transferrer  unless  the  purchaser  or  transferee 
shall  at  least  ten  days  before  the  sale  or  trans- 
fer, in  good  faith  make  full  and  explicit  inquiry 
of  the  seller  or  transferrer,  as  to  the  name  and 
place  of  residence  or  place  of  business  of  each 
and  all  creditors  of  the  seller  or  transferrer, 
and  the  amount  owing  to  each  such  creditor  by 
the  seller  or  transferrer,  and  obtain  from  the 
seller  or  transferrer  a  written  answer  to  such 
inquiries,  which  answers  shall  be  sworn  to  by 
the  seller  or  transferrer;  and  unless  the  pur- 
chaser or  transferee  at  least  ten  days  before 
the  sale  or  transfer  in  good  faith,  notify  or 
cause  to  be  notified  personally  or  by  registered 
mail  each  of  the  seller's  or  transferrer's  credi- 
tors of  whom  the  purchaser  or  transferee  has 
knowledge,  of  said  proposed  sale  or  transfer. 

"Sec.  2.  Any  porcbaser  or  transferee  who 
shall  conform  to  the  provisions  of  this  act  shall 
not  in  any  way  be  he'd  accountable  to  any  cred- 
itor of  the  seller  or  transferrer  for  any  of  the 
fcoods,  wares  or  merchandise  that  have  come 
uto  the  possession  of  said  purchaser  or  trans- 
feree by  virtue  of  such  sale  or  transfer. 

"Sec.  3.  Nothing  in  this  act  shoU  apply  to 
sales  by  executors,  administrators,  receivers  or 
any  public  officer  conducting  a  sale  in  bis  offi- 
cial capacity,  nor  to  a  sale  or  transfer  of  stocks 
of  merchandise  for  the  payment  of  bona  fide 
debts  where  all  creditors  share  equally  and 
without  preference  in  the  sale  or  transfer  or  the 
proceeds  thereof."    Acts  31st  Lieg.  c.  27. 

The  defendants  In  error  assail  the  oonstl- 
tntlonallty  of  the  act  If  the  act  Is  an  un- 
reasonable restraint  of  the  natural  rights  of 
the  owners  of  merchandise  over  their  control 
and  use  of  their  property,  and  their  right  of 
contract  connected  therewith.  It  should  be 
held  unconstitutional ;  but,  if  It  is  merely  a 


Digitized  by 


Google 


Tex.) 


OWOSSO  CARRIAGE  &  SLEIOH  CO.  v.  M0INTO8H  A  WARRKN 


259 


proper  exercise  of  the  police  power  of  the 
state  In  a  wbolesome  restraint  upon  the 
said  natural  rights  for  the  common  good, 
then  the  said  act  would  not  be  repugnant  to 
the  organic  law.  An  unreasonable  restraint 
of  the  natural  rights  of  the  owners  of  mer- 
chandise over  the  control  and  use  of  their 
property,  and  their  right  of  contract  connect- 
ed therewith,  would  be  intolerable,  and  yiola- 
tire  of  rights  guaranteed  under  the  Consti- 
tution; but  a  wholesome  restraint  upon  the 
natural  rights  of  such  owners  for  the  com- 
mon good  would  be  within  the  police  power 
of  the  state,  and  therefore  valid. 

The  identical  question  involved  here  was 
before  this  court  in  the  case  of  Nash  Hard- 
ware Company  v.  Morris,  105  Tex.  217,  146 
S.  W.  874.  In  that  case  the  conclusion  was 
reached  by  this  court,  speaking  through  the 
late  Chief  Justice  Brown,  that  the  act  was 
within  the  police  powers  of  the  state,  and 
was  a  reasonable  regulation,  and  not  In  vio- 
lation of  the  Constitution.  We  approve  the 
holding  in  tliat  case,  and  overrule  the  as- 
signuient  which  assails  the  constitutionality 
of  the  act. 

[ZJ  Passing  from  this  we  will  now  consid- 
er the  Important  question  as  to  the  effect  of 
the  service  of  the  writ  of  garnishment  upon 
the  defendants  in  error  subsequent  to  the 
sale  of  the  merchandise  by  them,  which  they 
had  purchased  from  Sweet.  It  is  contended 
that  the  garnishment  did  not  fasten  upon 
either  the  property  belonging  to  Sweet,  or 
open  its  proceeds  after  sale,  for  the  reason, 
as  asserted,  that  the  property  belonging  to 
Sweet,  wtilch  passed  into  the  hands  of  the 
defendants  in  error,  bad  been  sold  by  them, 
and  that  the  proceed's  of  the  sale  could  not 
be  reached  by  the  writ  of  garnishment,  and 
that  the  writ  of  garnishment  would  not  be 
effectlye  unless  served  before  such  sale.  Up- 
on the  other  hand,  the  contention  is  made 
tbat  the  writ  of  garnishment  took  effect  and 
became  a  lien  upon  the  proceeds  of  the  sale 
of  said  merchandise. 

In  considering  this  question  It  should  be 
remembered  that  the  purchase  by  defendants 
in  error  from  Sweet,  however  innocently  in- 
tended, was  In  open  violation  of  the  bulk 
tales  law,  and,  under  section  1  thereof,  "void 
as  against  creditors  of  the  seller."  There 
was,  then,  no  real  sale.  In  law,  but  merely 
a  change  of  possession.  The  parties  could 
not  accomplish  that  which  was  prohibited 
by  law.  The  possession  was  transferred 
from  Sweet  to  the  defendants  In  error,  which 
left  them  holding  it  in  trust  for  the  benefit 
of  Sweet's  creditors,  with  the  title  still  In 
Sweet.  This  necessarily  follows  as  the  re- 
salt  of  the  attempted  sale  being  rendered 
void  by  the  statute.  A  contract  between  citi- 
zens, however  honestly  made,  cannot  pre- 
vail as  against  a  statute  which  prohibits  the 
making  of  the  contract.  Either  the  contract 
or  the  statute  must  fall  in  such  a  clash,  and 
it  could  not  be  serlonsly  contended  tbat  two 


or  more  citizens  of  a  state  could  repeal  the 
state's  laws  by  contract  among  themselves. 
Neither  could  they  defy  the  state's  laws, 
and  expect  the  courts  to  uphold  them.  And 
if  any  one  should  suffer  loss  In  the  attempt, 
it  should  not  fall  upon  a  creditor  who  has 
been  diligent  to  act  within  the  law,  but 
rather  upon  the  ones  who  produced  the  situ- 
ation and  caused  the  loss. 

Defendants  in  error  had  not  the  power  nor 
the  right  to  acquire  title  to'  this  property  as 
against  creditors,  for  the  statute  in  cases  of 
this  kind  impounds  and  holds  the  merchan- 
dise for  the  benefit  of  the  creditors  of  the 
seller.  And  since  their  act  in  attempting  to 
purchase  was  void,  it  follows,  as  stated 
above,  that  the  title  to  said  property  remain- 
ed in  Sweet,  the  seller,  and  did  not  pass  to 
the  defendants  in  error;  and,  when  defend- 
ants in  error  sold  said  merchandise,  the  pro- 
ceeds of  said  sale  were  subject  to  garnish- 
ment. 

■WTien  the  defendants  In  error  sold  the 
merchandise,  the  title  to  which  remained  by 
law  in  Sweet,  they  became  indebted  to  Sweet 
for  its  value.  Having  sold  and  converted 
property  which,  In  law,  belonged  to  Sweet, 
it  obviously  follows  that  tbey  owed  him  for 
its  value.  It  is  true,  the  law  would  not  aid 
Sweet  In  recovering  Its  value  from  the  de- 
fendants In  error;  for,  having  acted  in  the 
sale  in  open  violation  and  defiance  of  a  stat- 
ute, public  policy  would  deny  him  a  remedy, 
and  leave  the  parties  to  the  legal  wrong 
where  It  fonnd  them.  Elspecially  would  this 
be  true  since  the -statute  in  question,  under 
the  circumstances  of  this  sale,  holds  the 
property  for  the  benefit  of  Sweet's  creditors, 
and  the  courts  would  not  aid  Sweet  to  with- 
draw it  beyond  their  reach.  But  the  plain- 
tiff In  error  is  not  In  the  same  attitude  as 
Sweet.  Not  having  participated  in  the 
wrongdoing,  the  law  would  aid  it  to  recover 
the  fund  set  apart  by  statute  for  creditors. 
Now  the  evidence  shows  tbat  the  defendants 
In  error  sold  the  merchandise  for  at  least 
as  much  as  they  agreed  to  pay  for  it.  In 
other  words,  the  evidence  shows  that  the 
defendants  in  error  sold  Sweet's  property 
for  at  least  as  much  as  $6,005.97,  and  at  the 
time  the  writ  of  garnishment  was  served 
they  still  were  indebted  to  Sweet  in  said 
sum,  and  the  garnishment  fastened  upon 
said  fund. 

The  Identical  question  presented  here  has 
not  been  adjudicated  by  this  court  In  con- 
nection with  the  bulk  sales  statute.  In  other 
Jurisdictions  the  authorities  appear  to  be 
somewhat  In  conflict,  but  the  weight  of  au- 
thority Is  to  the  effect  that,  when  one  pur- 
chases merchandise  in  violation  of  the  bulk 
sales  law,  he  holds  the  property,  not  for  him- 
self, but  as  trustee  for  the  seller's  creditors, 
who  may  reach  the  trust  fund  by  writ  of 
garnishment,  even  though  the  purchaser  has 
paid  full  value  for  the  merchandise  and  has 
resold  It.    14  Am.  &  Eng.  Encyc.  of  Law, 
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pp.  341,  790;  Walte  on  Fraud.  CJonveyances, 
I  177;  Bump  on  Fraud.  CJonveyances,  567; 
Moore  on  Fraud.  Conveyances,  toL  2,  743; 
20  Cyc.  663 ;  Interstate  Rubber  Co.  v.  Kauf- 
man et  al.  (Neb.)  153  N.  W.  685 ;  Ferguson  ▼. 
HlUman,  55  Wis.  181,  12  N.  W.  394;  Mussel- 
man  Grocery  Co.  v.  Kidd,  Dater  &  Price  Com- 
pany, 151  Mich.  478.  115  N.  W.  409;  Mar- 
quette County  Savings  Bank  t.  Koivlsto,  162 
Mich,  654,  127  N.  W.  680 ;  Jaques  A  Tln-sley 
Co.  T.  Carstarphen  Warehouse  Co.,  131  Ga.  1, 
62  S.  E.  82;  Kobn  t.  Flsbbach,  36  Wash.  69, 
78  Pac.  199, 104  Am.  St  Rep.  941 ;  Armstrong 
V.  Elbert,  14  Tex.  Civ.  App.  141,  36  S.  W. 
139;  Willis  V,  Yates,  12  S.  W.  232;  Hollowly 
V.  Bank,  92  Tex.  187,  47  S.  W.  95. 

This  holding  is  not  in  conflict  with  Le- 
geirse  v.  Kellum,  66  Tex.  243,  18  S.  W.  509, 
Kessler  v.  Halff,  21  Tex.  Civ.  App.  91,  51 
S.  W.  48,  and  Blum  v.  Goldman,  66  Tex.  623, 
1  S.  W.  899.  The  holding  in  those  decisions 
Is  to  the  effect  that  a  creditor  of  an  insolv- 
ent debtor  cannot  in  a  direct  proceeding, 
without  the  aid  of  garnishment  or  other  Uen, 
obtain  personal  judgment  against  the  pur- 
chaser, even  though  be  purchase  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  such  debtor.  The  soundness 
of  such  holding  could  hardly  be  questioned, 
since  in  such  a  case  the  creditor  did  not  lose 
anything  by  the  wrongdoing  of  the  fraudu- 
lent creditor  In  making  the  purchase.  All 
the  creditor  lost  was  an  opportunity  to  levy 
upon  the  goods  of  the  debtor,  but  this  dam- 
age is  too  remote  to  create  a  cause  of  ac- 
tion. In  thoae  cases  no  Hen  by  garnishment, 
attachment,  or  otherwise,  had  been  acquired 
by  the  creditor,  while  in  the  Instant  case  a 
garnishment  lien  was  secured. 

The  complaint  by  the  defendants  in  error 
that  there  was  error  in  rendering  Judgment 
for  the  plaintiffs  in  error  because  they  fail- 
ed to  allege  that  the  merchandise  had  been 
sold  prior  to  the  service  of  the  writ  of  gar- 
nishment is  without  merit,  since,  as  noted 
in  this'  opini(Hi,  the  defendants  in  error  were 
indebted  to  Sweet  for  the  value  of  the  mer- 
chandise at  the  time  the  writ  of  garnish- 
ment was  served,  and  it  would  seem  unneces- 
sary to  plead  In  what  manner  they  became 
so  Indebted.  However  this  may  be,  they  did 
not  except  to  the  pleading  on  said  ground, 
and  themselves  made  the  allegation  that 
they  had  disposed  of  the  property  prior  to 
the  service  of  the  writ.  They  also  allowed 
the  proof  to  be  offered  without  objection. 
Under  such  drcum&tances  they  should  be 
held  to  have  waived  error  on  the  question. 

[3]  There  being  no  cross-assignment  of 
errors  by  the  plaintiff  in  error  before  this 
court,  complaining  of  the  action  of  the  trial 
court  in  not  rendering  judgment  for  the  en- 
tire debt  due  by  Sweet,  It  is  unnecessary  for 
us  to  decide  whether  a  judgment  should  have 
been  rendered  for  the  entire  debt  due  by 
Sweet  to  them. 


For  the  reasons  indicated,  the  Judgment  of 
the  Court  of  Civil  Appeals  should  be  revers- 
ed, and  the  Judgment  of  the  trial  court 
should  be  affirmed,  and  it  is  so  ordered. 


STEPHENSON  v.  HJTTBEIJO.    (No.  2770.) 
(Supreme  Court  of  Texas.    Oct.  20,  1816.) 

1.  Tbnanot  in  Couuon  «3>29  —  Iiipbovc> 
UENTS— Right  to  Comtbibution. 

A  tenant  in  common  who  improved  the  com- 
mon property  by  having  it  filled  in  and  its  level 
raised  by  a  dredging  company  conld  not  re- 
cover from  his  cotenant  his  share  of  a  portion 
of  the  agreed  price  for  doing  the  work,  which 
he  had  not  paid,  and  against  which  limitations 
had  run,  as  he  was  only  entitled  to  reimburae- 
ment  for  the  maney  spent  by  him  in  making 
the  improvement,  and  could  not  speculate  on  th« 
transaction  or  obtain  a  profit  from  his  cotenan^ 
even  though  the  cotenant  received  the  benefit  of 
the  work  which  had  not  been  paid  for. 

[Ed.  Note. — For  other  cases,  see  TenancT.  in 
Common,  Cent  Dig.  |f  89-92,  94;  Dec.  iMg. 
®=>29.] 

2.  Tenancy  in  Common  iS=338— Actions  fob 
Contbibotion— Judgment— CoNFOEMirr   to 

PiXADINOB. 

In  an  action  by  one  tenant  in  common 
against  another  to  recover  defendant's  share  of 
the  cost  of  improving  the  property  by  filling  it 
in  and  raising  its  level,  plaintiff  could  not  recov- 
er defendant's  share  of  the  cost  of  filling  in  a 
street  adjacent  to  the  property,  where  there  was 
no  allegation  in  the  petition  that  he  had  in- 
curred any  expense  in  filling  the  street,  or  that 
it  was  necessary  to  fill  the  street  as  a  benefit  to 
the  property. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {{  100-104,  107-118;  Dec 
Dig.  «=938.] 

3.  Tbial  «=»7&— Objection  to  Testimont— 
Time  fob  Objection. 

In  an  action  by  one  tenant  in  common 
against  another  to  recover  defendant's  share  of 
the  expense  of  improving  the  property  by  filling 
it  in  and  raising  its  level,  the  petition  did  not 
allege  that  plaintiff  had  incurred  any  expense 
in  filling  an  adjacent  street  or  that  it  was 
necessary  to  fill  the  street  as  a  benefit  to  the 
lot,  but  did  allege  that  the  lot  was  filled  at  an 
expense  of  $6,826.87.  Plaintiff  testified  without 
objection  that  the  expense  of  filling  the  lot  and 
the  street  was  $6,825.87,  and  was  then  asked 
whether  it  was  necessary  to  fill  the  street  as 
a  benefit  to  the  lot  to  which  question  defendant 
objected.  Held,  that  the  objection  was  timely 
interposed,  and  there  was  no  waiver  of  the 
objection  on  the  ground  of  variance,  since  the 
testimony  admitted  without  objection  showed 
that  only  a  part  of  the  expense  alleged  was  in- 
curred in  filling  the  lot,  and  thns  contradicted 
the  allegation  of  the  petition,  and  defendant  was 
not  required  to  object  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  172,  18S-190,  237;   Dec.  Dig.  «=s>7e.] 

Err'or  to  Court  of  Civil  Appeals,  Fourth 
Supreme  Judicial  District 

Suit  by  R.  W.  Luttrell  against  John  Ste- 
phenson and  others.  A  Judgment  for  plalntitC 
was  reformed  and  affirmed  by  the  Court  of 
Civil  Appeals,  Fourth  District  (160  S.  W. 
666),  and  the  defendant  named  brings  error. 
Reversed  and  remanded. 

Geo.  G.  Clough,  of  Galveston,  for  plaintiff 
In  error.  Stewarts  and  J.  E.  Quald,  all  of 
Galveston,  for  defendant  In  error. 


^ssFor  other  cases  aee  same  topic  and  KST-NUMBER  In  all  Key-Numbered  DlgWU  sad  laden* 
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YANTIS,  J.  B.  W.  Luttrell,  defendant 
in  error,  sued  John  Stephenson,  the  plalntWf 
In  error,  William  ^.  Strlngfellow,  Jas.  W. 
Walker,  Mrs.  Jas.  A.  Borard,  and  husband, 
Jas.  A.  Borard,  In  trespass  to  try  title  for 
"ont  lot  No.  7,"  in  the  city  and  connty  of 
Galveston,  and,  In  the  alternative,  sned  them 
tor  contribution  to  recover  their  proportion 
of  the  expense  Incurred  by  the  defendant  in 
error  In  filling  said  lot  and  raising  Its  level. 
If  It  should  be  decided  that  said  Stephenson, 
plaintiff  In  error,  and  others  sued  with  him, 
owned  any  interest  In  the  lot 

The  defendant  in  error,  Luttrell,  alleged 
In  his  petition  that  at  the  time  he  contracted 
to  purchase  said  lot  it  was  a  part  of  a  low 
marsh,  worth  about  |3,S00,  and  that  prepara- 
tions were  then  being  made  to  fill  up  the 
SQiTonndlng  territory,  which  was  In  a  like 
condition,  and  that  a  necessity  existed  for 
the  owners  of  said  lot  to  fill  same,  and  that 
be  made  a  contract  with  the  North  American 
Dredging  Company,  with  whom  be  was  em- 
ployed In  doing  other  work,  to  fill  said  lot, 
at  a  cost  of  1T%  cents  per  cubic  yard,  or  at 
a  cost  of  $6325.87  for  the  entire  lot;  that 
the  filling  was  to  be  done  by  hydraulic  pro- 
cess, the  solid  material  being  held  In  position 
by  the  water  by  which  It  was  borne  Into  the 
lot  and  there  allowed  to  settle,  and,  onleos 
the  opportunity  then  ottered  for  filling  the  lot 
was  availed  of.  It  would  have  been  left  a 
hole  In  the  ground,  which  could  not  after- 
wards hare  been  filled,  except  at  a  cost  great- 
ly in  excess  of  Its  value;  that  for  his  own 
protection,  and  that  of  his  co-owners,  it  was 
necessary  that  the  filling  of  the  lot  be  done 
at  that  time  In  connection  with  the  general 
scheme  for  filling  the  surrounding  territory; 
and  that  otherwise  It  would  have  been  ren- 
dered absolutely  worthless,  whereas  after  it 
was  filled  it  was  worth  from  $10,000  to 
$12,000,  having  been  raised  to  a  grade  of 
5.5  feet  above  mean  low  tide,  as  required  by 
an  ordinance  of  the  city  of  Galveston.  The 
defendant  in  error,  Luttrell,  in  addition  to 
Us  claim  for  contribution,  sued  for  the  es- 
tablishment of  a  lien  on  the  undivided  one- 
third  interest  of  the  plaintiff  In  error  and 
those  under  whom  he  claimed  for  a  propor- 
tionate part  of  the  expense  Incurred  in  fill- 
lag  said  lot 

The  plaintiff  In  en%>r,  John  Stephenson, 
assumed  the  defense  for  himself  and  those 
under  whom  he  claimed,  and  alleged  that 
about  the  Ttb  day  of  June,  1909,  the  defend- 
ant Strlngfellow  sold  to  George  Clough,  and 
that  about  the  18tb'  of  the  same  month  be 
purchased  from  said  Clough.  The  undisput- 
ed evidence  established  said  dates  of  sale 
and  purchase.  He  also  alleged  that  neither  he 
nor  his  vendors  had  any  notice  of  the  claim 
of  a  Hen  by  the  defendant  in  error,  Luttrell, 
and  that  they  purchased  in  good  faith  for 
valne  without  notice;  that  the  property  was 
already  filled  to  grade  when  they  bought; 
that  the  defendant  in  error,  Luttrell,  had  no 
ri^t  or  authority  to  have  the  lot  filled  at 


bis  expense;  and  that  It  was  an  unnecessary 
act  of  an  intermeddler. 

There  is  evidence  to  support  the  finding 
that  the  lot  had  not  been  filled  when  plain- 
tiff in  error  purchased  It,  but  that  the  filling 
I  began  while  owned  by  his  vendor  the  latter 
part  of  May,  1909,  and  continued  until  July 
12th,  thereafter.  It  was  purchased  by  plaintiff 
in  error  June  18,  1909,  and  his  deed  withheld 
from  record. 

At  the  trial  the  defendant  in  error,  Lut- 
trell, dismissed  as  to  the  defendants  Jaa  W. 
Walker,  Jas.  A.  Borard,  and  Mrs.  Jas.  A. 
Borard,  and  also  as  to  Strlngfellow,  though 
In  the  Judgment  that  was  entered  after  the 
trial  the  last  name  was  omitted  therefrom  by 
a  "clear  oversight"  After  the  trial  the  dis- 
trict court  corrected  the  oversight  by  render- 
ing a  Judgment  nunc  pro  tunc,  dismissing 
said  Stringfellow  from  the  suit 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  the  findings  of  fact  filed  by 
the  trial  court  are  as  follows : 

"I  find  the  facts  to  be  as  stated  in  the  peti- 
tion, except  as '  to  the  ownership  of  the  one- 
third  interest  in  oat  lot  No.  7,  formerly  owned 
by  the  defendant  Stringfellow,  and  tiiat  the 
ownership  of  that  interest  is  as  stated  in  the 
answer  of  the  defendant  Stephenson.  I  find 
that  the  plaintiff  acted  in  g<ood  faith  and  with 
due  diligence  in  seeking  to  learn  the  trne  owner- 
ship of  the  one-third  interest  not  owned  by  him, 
with  the  purpose  of  trying  to  get  the  owner  to 
join  in  avaihng  of  the  opportunity  of  having 
the  whole  out  lot  filled  at  the  moderate  cost, 
made  practical  at  the  time  by  the  North  Amer- 
ican Dredging  Company  being  in  position  to 
do  it,  growing  out  of  the  fuliillment  of  contracts 
with  the  city  of  Galveston ;  that,  if  it  had  not 
been  filled  at  the  time,  the  out  lot  would  have 
become  b  public  nuisance,  a  menace  to  the  life 
and  health  of  the  inhabitants  of  the  city ;  and 
that  it  could  not  have  been  filled  later  except 
at  a  cost  entirely  prohibitory,  because  greatly 
in  excess  of  the  value  of  the  property  after  bi- 
ing  filled.  I  find  that  the  plaintiff.  In  having 
the  out  lot  filled  without  the  co-operation  of  the 
owner  of  the  Strlngfellow  interest,  did  so  be- 
cause he  was  unable  to  learn  who  the  owner 
was,  the  deeds  of  Stringfellow  to  Clough  and 
of  Clough  to  Stephenson  having  been  withheld 
from  record  until  after  the  filing  of  this  suit, 
and  was  compelled  to  do  it  to  save  the  common 
property  and  his  own  interest  In  it  from  being 
entirely  lost  and  destroyed;  that  it  was  prop- 
erly filled,  at  moderate  cost ;  and  that  the  plain- 
tilf  baa  paid  to  the  North  American  Dredging 
Company  In  services  the  cost  of  the  filling,  ex- 
cept the  sum  of  |1,000,  which  he  still  owes.  I 
find  that  said  filling  operations  for  the  area  in- 
cluding this  out  lot,  Degan  about  the  last  of 
May,  1009,  and  were  completed  on  Jnly  12, 
1909,  and  that  defendant  Stephenson  and  those 
under  whom  he  claims,  knowing  they  were  go- 
ing on,  stood  by  mute,  and  speculated  in  the 
chance  of  not  having  to  pay  for  it.  The  total 
cost  of  filling  the  out  lot  was  $6,826.87,  payable 
July  12,  1909.  I  find  that  the  filling  saved  the 
property  from  becoming  valueless  and  increased 
its  value  by  a  sum  at  least  equal  to  the  ex- 
pense." 

There  is  erldenoe  of  probative  force  to 
support  all  ofi  the  findings  of  fact  by  the  trial 
court,  except  the  finding  that  the  total  cost 
of  flUIng  the  lot  was  $6,825.87,  and  this  find- 
ing is  true  if  a  filling  of  a  portion  of  the 
street  adjacent  to  the  lot  should  be  treated 
as  a  part  of  the  lot    On  this  question  tha 
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evidence  shows  tliat  24,358  cable  yards  went 
Into  the  lot,  which,  at  17%  cents  per  cubic 
yard,  would  be  $4,262.65,  which  represents 
the  total  amount  expended  by  the  defendant 
in  error,  Lnttrell,  in  filling  said  lot;  that 
14,652  cubic  yards  went  to  fill  the  street, 
which,  at  17%  cents  per  cutlc  yard,  would 
be  $2,564.10.  The  defendant  in  error,  Lnt- 
trell, in  his  amended  petition,  upon  which 
trial  was  had,  did  not  allege  that  he  had  in< 
eluded  any  expense  of  filling  any  jwrtion  of 
the  street.  His  allegation  was.  In  substance, 
that  he  filled  out  lot  No.  7  to  the  established 
grade,  at  an  expense  of  $6,825.87.  The  evi- 
dence shows  that  this  sum  covered  the  ex- 
pense incurred  by  him  in  filling  both  the  lot 
and  the  street. 

LI]  It  is  contended  by  the  plaintiff  in  error 
that  he  should  not  be  held  liable  for  any  por- 
tion of  the  $1,000  which  the  defendant  In 
error,  Luttrell,  still  owes  the  Korth  American 
Dredging  Company,  since  it  appears  from  the 
undisputed  evidence  that,  as  between  said 
dredging  company  and  Luttrell,  the  defend- 
ant in  error,  the  said  $1,000  is  barred  by  the 
two-year  statute  of  limitation,  and,  not  hav- 
ing been  paid  by  the  defendant  In  error,  and 
there  being  a  legal  defense  to  Its  payment  by 
Luttrell,  there  should  be  no  contribution  re- 
quired of  the  plaintiff  in  error,  the  expense 
not  having  been  actually  incurred  by  Luttrell, 
until  he  has  paid  the  same.  We  think  this 
contention  must  be  sustained.  When  two 
persons  are  cotenants  in  the  ovrnershlp  of 
land,  and  one  of  them  Incurs  expense  in  the 
Improvement  of  the  property  which  Is  neces- 
sary and  bMieflcial,  It  is  equitable  that  the 
one  Incurring  the  expense  shall  have  con- 
tribution from  his  cotenant  in  an  amount 
which  is  in  proportion  to  the  undivided  in- 
terest owned  by  such  cotenant;  but  there  Is 
no  principle  of  equity  that  will  permit  him 
to  speculate  on  the  transaction,  and  require 
his  cotenant  to  return  to  him  any  greater 
sum  than  his  proportion  of  the  money  ac- 
tually expended.  It  Is  not  an  undertaking 
where  he  would  be  permitted  to  profit  in  any 
way  except  in  proportion  as  his  cotenant 
would  also  make  profit  He  could  not  claim 
more  from  his  cotenant  than  his  proportion 
of  the  money  actually  expended;  for  equity 
only  allows  a  reimbursement  of  the  money 
spent  by  him  in  making  the  improvement 
The  law  Implies  a  contract  between  him  and 
his  cotenant,  authorizing  him  to  spend  for 
him  the  money  which  was  necessarily  spent 
but  further  than  this  there  is  no  implied  con- 
tract The  cause  of  action  allowed  in  such 
cases  is  not  grounded  on  benefits  received, 
though  this  be  considered  an  element  neces- 
sary to  recovery,  for  he  would  not  be  author- 
ized in  law  to  ^>end  money  for  his  cotenant 
for  a  useless  and  unnecessary  Improvement; 
but  the  cause  Is  founded  on  reimbursement 
for  money  necessarily,  or  beneficially  spent 
He  could  not  contend  that  he  drove  a  good 
bargain  in  the  improvements,  and  that  they 
were  really  worth  more  to  his  cotenant  than 


they  cost  him,  and  that  he  should  hare  his 
cotenant  contribute  to  him  in  proportion  to 
what  it  should  have  cost  under  ordinary  cir- 
cumstances. He  must  hot  be  permitted  to 
profit  either  by  business  ability  or  otherwise^ 
His  cotenant  by  rules  of  equity  and  Justice, 
is  required  to  contribute  back  to  blm  his 
proportion  of  the  expense  actually  incurred, 
and  no  more.  He  is  required  to  share  the 
burdens  of  the  expense  incurred,  and,  being 
so  required,  he  is  in  justice  allowed  the  bene- 
fits that  might  accrue  by  reason  of  the  busi- 
ness sagacity  of  his  cotenant  making  the  Im- 
provements. 

In  this  case  the  defendant  in  error, 
Luttrell,  Itas  expended  for  filling  the  lot  and 
the  street  the  sum  of  $5,825.87.  The  plain- 
tiff In  error  owns  a  one-third  interest  in  the 
lot,  and  should  be  required  to  refund  to 
Luttrell  one-third  of  the  expense  Incurred  in 
filUng  the  lot  but  nothing  for  filling  the 
street  in  the  present  Btete  of  the  pleadings, 
as  Indicated  later  herein.  The  defendant  in 
error,  Luttrell,  still  owes  the  North  Ameri- 
can Dredging  Company  $1,000  for  filling  said 
lot  and  street  which  amount  is  barred  by 
the  two-year  stetute  of  UmiUtlon,  since  it 
became  due  on  July  12,  1909,  and  had  not 
been  paid  at  the  time  of  the  trial  of  this  suit 
wliich  was  had  on  the  22d  day  of  March, 
1912,  nearly  three  years  having  elapsed  since 
the  maturity  of  the  account.  Now,  the  de- 
fendant in  error,  Luttrell,  has  the  legal  right 
to  defeat  the  payment  of  this  claim  to  said 
dredging  company  by  pleading  the  statute 
of  limitation.  We  would  not  presume  that 
be  would  plead  the  stetute  of  limitation, 
neither  should  we  assert  that  he  would  not 
as  he  has  a  legal  right  to  do  it  But  suppose 
he  does  plead  the  stetute  of  limitation 
against  the  dredging  company,  and  defeate 
the  claim ;  would  equity  require  that  the 
plaintiff  in  error,  Stephenson,  refund  to  him 
one-third  of  this  $1,000,  disregarding  for  the 
sake  of  discussion  that  a  portion  of  it  was 
spent  in  filling  the  street  when  the  amount 
has  never  been  expended  by  Luttrell?  Would 
a  court  of  equity  require  the  plaintiff  In  er- 
ror, Stephenson,  to  return  to  Luttrell  money 
that  Luttrell  had  never  spent  for  his  benefit? 
All  equity  should  require  would  be  that 
Stephenson  refund  to  Luttrell  the  money  that 
Luttrell  spent  for  his  'benefit.  In  no  cir- 
cumstences  would  Luttrell  be  allowed,  while 
demanding  that  Stephenson  do  equity,  to 
speculate  on  him  in  the  transaction. 

It  Is  no  answer  to  this  position  to  say  that 
Stephenson  received  the  beneflte  of  the  $1,000 
which  has  not  been  paid  by  Luttrell,  for  a  suit 
for  contribution  is  not  based  alone  on  the  ben- 
efite  received  by  his  cotenant.  For  histeuce, 
the  Improvemente  placed  on  the  lot  by  Lut- 
trell, at  an  expense  of  $5,825.87,  may  have 
been  worth  much  more  than  that  to  Stephen- 
son, but  Luttrell  would  not  be  heard  to  de- 
mand it,  for  this  would  be  speculating  on  his 
cotenant  whereas  the  principle  of  coutrlhu- 

Google 


Digitized  by ' 


>8' 


Tez.) 


PARIS  &  a.N.K,  CK>.  T.  FLANDEBS 


263 


tlon  has  no  element  of  speculation  In  it.  In 
cases  of  tbla  kind  It  is  implied  that  the  per- 
son seeking  contribution  bad  authority  from 
bis  cotenant  to  expend  the  money  that  was  ac- 
tually siieut.  It  is  the  same  as  if  be  bad  been 
actually  instmcted  by  his  cotenant  to  expend 
that  much  money  for  him  in  improring  the 
lot  This  much  is  implied  by  law.  And  if 
he  spent  it,  equity  would  demand  that  It  be 
returned  to  him;  but  tf  he  failed  to  spend 
It,  It  would  be  an  Injustice  to  say  that  it 
Bbould  be  returned  to  hint  anyhow,  by  bis 
cotenant. 

It  follows,  from  what  we  hare  said,  tluit 
the  plaintiff  in  error,  Stephenson,  should  not 
be  held,  as  the  Judgment  of  the  lower  court 
undertakes  to  hold  him,  for  the  refund  to 
Luttrell  of  one-third  of  $1,000,  wtaleb  has  not 
been  ezi>ended  by  Luttrell,  and  whlcb  may 
never  be  expended  by  him. 

[2, 3]  The  recovery  in  favor  of  the  defend- 
ant in  error,  Luttrell,  against  the  plaintiff  In 
error,  St^b^ison,  tot  one-third  the  expense 
of  suing  the  street  adjacent  to  the  lot,  should 
not  have  been  allowed;  there  being  no  al- 
legation in  the  amended  petition  by  Luttrell 
upon  which  the  case  was  tried  that  be  bad 
incurred  any  expense  In  filling  the  street, 
and  no  allegation  that  it  was  necessary  to 
do  so  as  a  benefit  to  said  lot.  Not  having  sued 
for  this  item,  be  should  not  be  permitted  to 
recover  it  in  the  state  of  the  pleadings.  It 
is  contended  tbat  there  was  no  objection  on 
the  part  of  the  plaintiff  in  error  to  the  evi- 
dence as  to  tbe  expense  incurred  in  filling 
the  street  at  the  time  It  was  offered,  and 
that  by  reason  of  the  failure  to  make  a  time- 
ly objection  tbe  error  was  waived.  But  we 
find  from  tbe  record  tbat  tbe  plaintiff  in 
error,  Stephenson,  did  object  at  the  proper 
time  to  make  the  objection.  Hie  defendant 
in  error,  Luttrell,  testified  that  tbe  expense  of 
filling  tbe  lot  and  tbe  street  was  $6,825.87, 
all  of  which  bad  been  paid  by  him,  except 
$1,000.  There  was  no  objection  made  to 
this  evidence,  but  when  the  defendant  in  er- 
ror was  asked  by  bis  counsel  whether  it  was 
necessary  to  fill  said  street  as  a  benefit  to 
tbe  lot,  tbe  plaintiff  in  error  objected  to  tbe 
evidence,  on  tbe  ground  tbat  there  was  no 
allegation  in  tbe  pleading  to  support  the 
proof.  This  objection  was  overruled,  and 
the  plaintiff  In  error  excepted.  The  objection 
was  made  at  tbe  proper  time,  it  was  per- 
missible for  Luttrell  to  testify  that  tbe  total 
expense  of  $({,825.87  covered  the  expense  of 
filling  tbe  lot  and  the  street,  and  the  plaintiff 
In  error  was  not  called  upon  to  object,  for  tbe 
sufficient  reason  tbat  the  evidence  as  offered 
was  contradictory  of  Luttrell's  allegation 
that  be  bad  expended  said  amount  in  filling 
the  lot.  It  established  for  tbe  plaintiff  in  er- 
ror tbat  be  only  expended  in  filling  the  lot  a 
portion  of  tbe  sum ;  and  the  evidence  went 
further  and  established  the  number  of  cubic 
yards  which  went  into  tbe  street,  whereby 


it  was  shown  tbat  only  $4,262.65  went  Into 
tbe  lot,  instead  of  $6,826.87  alleged  by  Lnt- 
trell,  tbe  defendant  In  error.  The  balance, 
$2,564.10,  went  towards  filling  the  street  As 
tbe  evidence  of  Luttrell  about  filling  tbe 
street  reduced  the  claim  which  he  had  plead- 
ed against  the  plaintiff  In  error  $2,564.10,  it 
should  not  be  expected  that  the  plaintiff  in 
error,  Stephenson,  would  object  to  its  intro- 
duction. But  when  it  was  attempted  to  fasten 
on  the  plaintiff  in  error  the  expense  of  filling 
the  street,  by  showing  that  it  was  necessary 
to  do  so,  and  a  benefit  to  the  lot  in  order  to 
have  a  way  of  Ingress  and  egress,  tbe 
plaintiff  In  error  objected,  because  there  was 
no  pleading  to  support  it  This  was  the  ap- 
propriate place  to  make  the  objection,  and  we 
cannot  treat  the  error  as  having  been  waived. 

We  have  carefully  examined  tbe  other  as- 
signments, and  find  no  error  in  them  which 
would  likely  arise  upon  another  trial. 

For  the  errors  Indicated,  tbe  Judgments  of 
tbe  Court  of  Civil  Appeals  and  of  tbe  trial 
court  are  reversed,  and  the  cause  is  remand- 
ed for  another  trlaL 


PABIS  &  O.  N.  R.  CO.  et  al.  y.  FLANDERS. 

(Na  2771.) 

(Supreme  Court  of  Texas.    Oct  20,  1916.) 

Afpbal  ano  Exbob  ^=»882— iNvrrxD  Ebbob— 

SUBUISSION    OF   I88UK. 

Id  a  railroad  switchman's  action  for  inju- 
ries, defendant  could  not  complain  of  the  sub- 
mission, aa  a  ground  of  recovery,  of  its  negli- 
gence in  permitting  an  engine  with  a  brilliant 
headlight  to  stand  in  the  yards,  though  this 
was  not  the  proximate  cause  of  the  injury, 
where  its  own  requested  charges  called  for  a  de- 
termination of  the  same  issue  of  fact 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  S581-3610;  Dec.  Ug.  «S9 
8S2.] 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  Charles  Flanders  against  the 
Paris  &  Great  Northern  Railroad  Company 
and  others.  A  Judgment  for  plaintiff  was 
affirmed  by  tbe  Court  of  Civil  Appeals  (165 
B.  W.  98),  and  defendants  bring  error.  Af- 
firmed. 

Terry,  Cavln  &  Mills,  of  Galveston,  An- 
drews, Streetman,  Burns  &  Logue,  of  Hous- 
ton, and  Wright  &  Patrick,  of  Paris,  for 
plaintiffs  in  error.  Carlock  &  Carlock,  of 
Ft  Worth,  tor  defendant  In  error. 

PHILLIPS,  O.  J.  Tbe  suit  of  tbe  defend- 
ant In  error,  Flanders,  for  damages  on  ac- 
count of  personal  injuries  suffered  while  en- 
gaged In  bis  duties  as  a  switchman  In  the 
employ  of  tbe  plaintiffs  in  error,  was  predi- 
cated upon  two  distinct  Issues  of  negligence, 
and  each  of  them  was  submitted  by  the  court 
In  its  general  charge  to  the  Jury.  One  was 
permitting  a  road  engine  to  stand  in  the  rail- 
way yards  where  Flanders  was  working  at 
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night— at  the  time  of  his  Injury  getting  the 
brakes  on  a  car  which  had  been  shunted  or 
"kicked  In"  by  the  switch  engine  on  a  side 
track,  and  which  violently  collided  with  an- 
other car  stationary  on  the  track,  causing 
him  to  be  thrown  to  the  ground — ^wlth  Its 
electric  headlight  brilliantly  burning,  which, 
it  was  claimed,  had  the  effect  of  blinding 
him,  and  rendering  his  work  dangerous  by 
obscuring  his  vision,  and  because  of  which 
he  was  unable  to  set  the  brakes  on  the  car 
before  the  collision. 

The  honorable  Court  of  Civil  Appeals,  ui>- 
on  the  original  hearing,  reversed  the  Judg- 
ment obtained  by  Flanders  in  the  trial  court 
because  of  the  submission  of  this  Issue,  hold- 
ing that,  while  there  was  sufficient  evidence 
to  warrant  a  finding  that  this  was  an  act  of 
negligence,  yet,  under  the  evidence,  it  could 
not  have  contributed  to  the  injury.  On  re- 
hearing it  affirmed  the  trial  court  judgment, 
because  of  its  view  that  the  error  in  sub- 
mitting the  issue  had  been  invited  by  certain 
instructions  requested  on  the  trial  by  the 
railway  company.  The  writ  of  error  was 
granted  on  this  latter  ruling.  It  presents 
the  only  question  which  it  is  necessary  to 
discuss ;  on  all  other  questions  the  Judgment, 
in  our  opinion,  being  entitled  to  affirmance. 

[1]  The  rule  of  invited  error  rests  in  the 
principle  of  estoppel;  its  reason  being  that 
a  part?  is  in  no  position  to  complain  of  an 
error  which  he  has  induced  the  court  to  com- 
mit. It  may  easily  be  carried  too  far,  es- 
pecially in  the  case  of  requested  Instruc- 
tions, which.  In  general,  are  as  often  framed 
by  counsel  for  the  purpose  of  adapting  the 
submission  of  Issues  to  what  are  understood 
to  be  the  views  of  the  court  upon  the  ques- 
tions Involved  as  Inducing  the  submission  of 
a  particular  Issue,  or  an  issue  in  a  particu- 
lar way.  The  consequence  of  an  evident  er- 
ror on  the  part  of  the  court  substantially 
affecting  a  party's  rights  and  depriving  the 
trial  of  the  legal  character  which  it  Is  the 
duty  of  the  court  to  maintain  ought  not  to 
be  avoided  by  Its  technical  application.  For 
their  elements  of  finality  and  conclusiveness 
the  Judgments  of  courts  are  dependent  upon 
a  legal  triaL  The  conduct  of  the  proceeding 
so  as  to  insure  such  a  trial  is  an  obligation 
resting  primarily  upon  the  court  Itself;  and 
the  responsibility  for  the  court's  action  in 
the  commission  of  hurtful  errors  ought  not 
to  be  transferred  to  a  litigant  unless  It  is 
reasonably  plain  that  through  the  action  of 
his  counsel  he  Is  equally  chargeable  with  the 
mistake.  As  applied  to  errors  In  the  charge 
apparently  Induced  by  requested  Instruc- 
tions, the  test  of  the  question,  therefore,  is 
that  definitely  announced  In  the  thoughtful 
opinion  of  Chief  Justice  Gaines  In  Railway 
Co.  V.  Eyer,  96  Tex.  73,  70  S.  W.  629,  foUow- 
Ing  but  limiting  Railway  Co.  v.  Seln,  89  Tex. 
63,  33  S.  W.  215,  558,  namely,  whether  by 
means  of  a  special  instruction  requested  be- 
fore the  charge  Is  read  to  the  Jury  the  court 


Is  asked  to  affirm  the  proposition  wblcli  is 
erroneously  affirmed  in  the  given  charge. 
If  so,  the  rule  applies ;  otherwise  It  does  not. 

Making  use  of  that  test  here.  It  is  mani- 
fest that  the  error  of  the  court  In  submitting 
in  the  general  charge  as  an  Issue  of  negli- 
gence the  presence  of  the  brilliant  headlight 
In  the  railway  yards  while  Flanders  was 
engaged  In  his  particular  duties  must  be  re- 
garded as  having  been  invited  by  at  least 
one  of  the  special  Instructions  requested  by 
the  railway  company.  The  Instruction  re- 
ferred to  Is  In  the  following  language: 

"If  yon  should  beheve  from  the  evidence  that 
the  light  from  the  headlight  of  one  of  the  de- 
fendants' locomotives  in  the  yard  at  the  time  of 
the  plaintiff's  injury  shone  on  plaintiff  while 
he  was  in  performance  of  liis  work  in  such 
manner  as  to  render  the  performance  of  same 
dangerous,  and  if  you  should  further  believe 
from  the  evidence  that  plaintiff  had  knowledMie 
of  the  presence  of  said  light  before  beginning 
bis  work,  or  that  a  person  exercising  such  care 
under  the  same  circumstances  would  have  had 
knowledge  of  the  presence,  position,  and  proba- 
ble effect  of  said  light  upon  a  person  attempt- 
ing to  perform  the  duties  plaintiff  was  to  per- 
form on  said  track,  and  you  further  find  from 
the  evidence  that  plaintiff,  in  attempting  to  per- 
form his  duties,  under  the  circumstances,  foil- 
ed to  exercise  ordinary  care  for  his  own  safety, 
if  he  did,  or  if  you  believe  from  the  evidence 
that  by  the  exercise  of  ordinary  care  in  the  per- 
formance of  his  duty,  plaintiff  could  by  chang- 
ing his  position  on  the  car,  if  you  find  be  did 
not  do  so,  have  avoided  the  effect  of  said  light 
and  danger  therefrom,  then  in  event  you  find 
that  in  either  or  all  of  the  Instances  above  nam- 
ed plaintiff  failed  to  exercise  ordinary  carcj 
and  that  sucli  failure,  if  any,  proximately  caus- 
ed or  contritMited  to  his  injury,  you  are  instruct- 
ed that  same  would  not  bar  a  recovery  by  plain- 
tiff, but  thf  damage,  if  any,  should  be  diminish- 
ed by  you  in  proportion  to  the  amount  of  negli- 
gence attributed  to  plaintiff." 

The  purpose  of  this  special  Instruction  was 
the  submission  of  the  Issue  of  contributory 
negligence,  predicated  upon  the  plalntUTs  at- 
tempting the  i>artlcular  work  with  knowledge 
of  the  presence  of  the  headlight,  or  under 
circumstances  charging  him  with  such  knowl- 
edge, and  In  making  no  effort  to  avoid  its 
effect  But  In  its  direction  "that,  if  the  Jury 
should  believe  from  the  evidence  that  the 
light  from  the  headlight  shone  on  the  plain- 
tiff while  he  was  in  the  performance  of  ills 
work,  in  such  manner  as  to  render  its  per- 
formance dangerous,"  and  should  further  find 
In  accordance  with  the  additional  i^it  of  the 
Instruction  "a  recovery  would  not  be  barred," 
but  the  damages  should  only  be  diminished  in 
proportion  to  the  negligence  attributable  to 
him,  the  plain  sense  of  the  Instruction  is  that 
on  Uie  Issue  of  the  headlight  the  plaintiff  was 
entitled  to  recover  in  some  amount,  If  the  ef- 
fect of  Its  presence  was  to  render  dangerous 
the  performance  of  his  work.  By  Its  terms 
the  recovery  by  the  plaintiff,  which  It  says 
would  not  be  barred  by  a  consistent  finding 
under  the  entire  Instruction,  Is  as  definitely 
based  upon  that  issue  as  a  diminution  of  the 
damages  is  related  to  the  Issue  of  contribu- 
tory negligence. 

In  the  general  diarge  the  issue  as  to  the 
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headliglit  was  presented  In  snbstanttally  the 
same  tenns,  except  that  it  required,  as  a 
condition  for  any  recovery  by  the  plaintiff 
upon  the  issue,  not  only  that  the  light  was 
of  snch  brilliance  as  to  render  It  dangerous 
to  switchmen  In  the  discharge  of  their  duties, 
but  that  it  blinded  the  plaintiff  so  as  to  pre- 
vent his  seeing  the  standing  car,  or  Interfer- 
ed with  him  in  the  discharge  of  his  duties, 
and  that  permitting  the  light  to  be  as  it  was 
amounted  to  negligence.  The  special  instruc- 
tlon,  in  fact,  imposed  a  less  burden  upon  the 
plaintiff,  In  that,  as  already  noted,  It  au- 
thorized a  recovery  In  his  favor  on  the  Issue, 
provided  only  that  the  Jury  found  the  head- 
light rendered  dangerous  the  performance  of 
ttls  work. 

The  special  instruction  was  more  than  a 
mere  reference  to  this  issue.  It  announced 
the  right  of  the  plaintiff  to  recover  on  the 
Issue,  and,  as  stat^,  it  furthermore  permitted 
gnch  recovery  on  a  finding  of  less  than  the 
general  charge  exacted.  Having  In  this  in- 
stmction  distinctly  affirmed  the  proposition 
erroneously  embodied  in  the  general  charge, 
under  the  ruling  of  Ballway  Co.  v.  Byer,  the 
Idalntlff  should  not  be  heard  to  complain  of 
the  charge,  unless  there  is  sufficient  indica- 
tion in  the  record  that  the  instruction  was 
requested  after  the  charge  was  given.  TJpon 
tbe  trial  no  contention  appears  to  have  been 
made  by  the  plaintiff  In  error  that  this  was 
not  properly  an  issue  to  be  submitted  to  the 
Jniy.  'ITie  record  suggests  nothing  that  would 
amount  in  any  form  to  an  objection  to  Ue 
submission.  It  in  no  wise  indicates  that  tbe 
instruction  was  not  requested  until  after  the 
charge  was  given.  With  the  record  In  this 
state,  the  presumption  obtains  that  It  was 
requested  before  that  time.  Railway  Co.  v. 
Seln. 

The  Judgments  of  the  district  court  and 
Court  of  ClTll  Appeals  are  afllrmed. 


FREE  AND  ACCEPTED  MASONS  OP  THE 
STATE  OF  TEXAS  v.  ANCIENT  FREE 
AND  ACCEPTED  MASONS.  COUJRED,  et 
•I.     (No.  7380.) 

(Court  of  Civil  Apiieals  of  Tbths.     Dallas. 

July  S,  1915.    Rehearing  Denied 

Oct    18,    1816.) 

BENcnciAi.  Associations  «s»4  —  iRraraoB- 

MENT  IN  Nauks. 

A  colored  order,  known  as  the  "Free  and 
Accepted  Masons,"  is  not  entitled  to  enjoin  a 
rival  order,  subsequently  started,  which  took  the 
name  of  "Ancient  Free  and  Accepted  Masons, 
Colored,"  it  appearing  that  there  was  no  confu- 
sion of  mall,  or  applications  of  membership,  and 
that  the  last  order  distinctly  held  itself  out  as 
being  ditFerent  from  the  first,  for,  as  tbe  orders 
were  charitable  and  humanitarian  and  were  not 
enga^  in  bnsiness,  there  was  no  question  of  In- 
fringmg  a  trade-name. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Dec.  Dig.  ®=>4.] 

Appeal  from  District  (Tonrt,  Dallas  Ck>nnty ; 
E.  B.  Muse,  Judge. 


Action  by  the  Free  and  Accepted  Masons 
of  the  State  of  Texas  against  the  Ancient 
Free  and  Accepted  Masons,  Colored,  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff apfpeals.    AfiBrmed. 

Mike  E.  Smith  and  O.  W.  Gillespie,  both  of. 
Ft.  Worth,  for  appellant  Thompson,  Knight, 
Baker  Sc  Harris  and  George  S.  Wright,  all 
of  Dallas,  for  appellees. 

TALSOT,  J.  Tbe  appellant,  Free  and  Ac- 
cepted Masons  of  the  State  of  Texas,  sued 
the  appellees.  Ancient  Ii^ee  and  Accepted 
Masons,  Colored,  and  others,  to  restrain  the 
latter  from  using  a  name  so  similar  to  that 
of  appellant,  and  especially  from  the  use  as 
a  part  of  the  appellees'  name  of  the  words 
"Free  and  Accepted  Masons."  Upon  the 
presentation  of  appellant's  petition  a  tem- 
porary injunction  was  granted,  but  upon  final 
hearing  Judgment  was  rendered  that  appel- 
lant take  nothing  by  reason  of  its  suit  and 
that  the  injunction  be  dissolved.  From  this 
decree  of  the  court  appellant  appealed. 

AU  of  tbe  parties  to  the  suit  are  negroea 
Since  1875  the  appellant,  as  a  Masonic  oi> 
ganization  under  the  name  of  "Free  and  Ac- 
cepted Masons  of  the  State  of  Texas,"  has 
conducted  its  affairs  and  acquired  its  mem- 
bership and  property.  In  1880  appellant  was 
duly  incorporated  by  virtue  of  the  laws  of 
Texas  under  Its  said  namei  In  1008  or  190» 
the  appellees  organized  a  Masonic  order  un* 
der  the  name  "Ancient  Free  and  Accepted 
Masons,  Colored,"  and  have  since  maintained 
their  organization  In  Texas,  using  practical- 
ly the  same.  i>assword,  emblems,  badges,  etc.^ 
as  those  used  by  appellant  and  other  Masonic 
organizatltHis.  The  charter  of  appellee  is 
dated  February  6,  1909,  and  many  of  Its 
members  were  formerly  members  of  tbe  ap- 
pelant, and  acquired  a  knowledge  of  th» 
secret  work  and  principles  of  Masonry  while 
members  thereof.  Some  of  them  were  proba- 
bly expelled  from  appellant's  lodge,  and  some- 
voluntarily  abandoned  appellant's  organiza- 
tlon  and  became  members  of  the  appellee's 
organization.  The  appellant  has  a  member- 
ship of  about  7,000  men  and  4,000  women. 
It  owns  property  of  the  estimated  value  of 
$300,000.  This  property  is  not  used  for  profit 
It  Is  used  for  lodge  purposes  and  as  homes 
for  orphan  children  of  deceased  members  of 
the  order  utd  for  indigent  Masons  of  the  or- 
der. The  funds  necessary  for  conducting 
and  maintaining  the  work  of  the  order  seem 
to  be  raised  by  dues  assessed  and  collected 
from  Its  members.  Tbe  appellee  bas  a  mem- 
bership of  about  740  men  and  about  320' 
women.  It  bas  no  capital  stock,  but  some 
property  used  for  the  purpose  of  conducting 
the  work  of  the  order,  aud  the  organizatiou 
Is  not  for  the  purpose  of  making  money. 
Like  appellant,  its  members  are  required  to 
pay  certain  dues  appropriated  to  charitable 
purposes  and  to  care  for  the  sick  and  wld- 
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ows  and  orphans  of  deceased  members.  In 
other  words,  the  objects  of  both  associations 
are  "charitable  and  humanitarian." 

No  question  of  property  is  inTolved,  and 
the  evidence,  as  we  view  it,  shows  no  pecunia- 
ry Injury  to  appellant  by  the  use  of  the  name 
■adopted  by  appellee,  under  which  it  main- 
tains its  organization,  unless  the  teachings  of 
the  appellee's  order,  to  the  effect  that  it  Is 
entirely  dUferent  from  the  appellant  order 
and  the  only  regularly  constituted  Masonic 
order,  which  has  led  some  of  the  latter's 
members  to  withdraw  and  Join  appellee  or- 
der, constitute  such  property  or  pecuniary 
damage.  In  1906  some  of  the  former  mem- 
bers of  the  plaintiff  order,  in  conjunction 
with  various  other  colored  men,  organized 
five  lodges  of  ttie  "Ancient  Free  and  Accepted 
Masons,"  and  later,  prior  to  March  16,  1909, 
these  five  lodges  organized  the  Sunset  Grand 
Lodge  of  Masons,  and  on  March  16,  1909, 
the  state  of  Texas  granted  to  the  Sunset 
Grand  Lodge  of  Masons  a  charter,  which 
showed  ttiat  the  Sunset  Grand  Lodge  Free 
and  Accepted  Masons,  Colored,  of  Texas,  had 
Incorporated,  and  that  said  charter  gave  to 
said  Grand  Lodge  the  rights  to  practice 
ancient  free  and  accepted  Masonry  in  the 
state  of  Texas.  Since  that  time  the  Sunset 
Grand  Lodge,  Ancient  Free  and  Accepted 
Masons,  has  been  establishing  subordinate 
lodges,  practicing  free  and  accepted  Mason- 
ry, and  engaged  solely  in  a  benevolent  under- 
taking— ^the  upbuilding  of  the  negro  race  and 
the  paying  of  benefits  to  the  widows  and  or- 
phans of  deceased  members  of  said  order. 
Tbe  evidence  further  shows,  or  tends  to  show, 
that  no  person  has  ever  made  application  to 
the  defendant  order,  ttalnlilng  or  beUeving 
that  he  was  making  application  to  the  plain- 
tiff order ;  that  no  mail  intended  for  defend- 
ant order  has  ever  been  received  by  plaintiff 
order;  that  there  has  never  been  any  con- 
fusion In  the  minds  of  tbe  public  or  In  the 
minds  of  any  person  with  reference  to  the 
Identity  of  these  two  orders.  On  the  con- 
trary, the  undisputed  evidence  shows  that 
each  of  these  orders  has  been  contending  that 
it  was  the  only  colored  Masonic  order,  and 
that  the  other  was  spurious  and  clandestine. 
Appellant  presents  but  one  assignment  of 
.error,  which  is  as  follows: 

"The  testimony  is  conclusive  that  the  plaintiff, 
long  prior  to  the  organization  of  defendant  or- 
ganization, having  theretofore  long  used  the 
name,  was  duly  and  legally  incorporated  by  vir- 
tue of  tbe  laws  of  the  state  of  Texas  under  its  said 
name,  'Free  and  Accepted  Masons  of  the  State 
of  Texas,'  and  that  long  subsequent  to  plaintiff's 
incorporation,  the  defendant,  without  any  valid 
authority  pretended  to  organize  a  Masonic  order 
and  Supreme  Lodge  in  the  state  of  Texas,  con- 
trary to  Masonic  law,  under  the  same,  or  sub- 
stantially similar  name,  to  wit,  under  tbe  name 
'Ancient  Free  and  Accepted  Masons  (Colored),' 
and  by  virtue  thereof  began  operations  in  Texas, 
asserting  and  pretending  that  the  last-named 
body  was  the  only  true  and  regularly  constituted 
body  of  colored  Slasons  in  this  state,  using  tbe 
same  password,  emblems,  badges,  and  other  in- 
signia common  to  Masonry,  and  which  bad  been 
adopted  and  used  long  prior  by  the  plaintiff. 


The  court  therefore  erred  in  not  holding  that  the 
defendants  were  infringing  upon  plaintiff's  corpo- 
rate name,  and  in  not  perpetuating  the  tempo- 
rary injunction  and  permanently  enjoining  the 
defendants  from  operating  and  continuing  the 
use  of  any  i>art  of  plaintiS's  corporate  name." 

Tbe  proposition  asserted  and  urged  under 
the  assignment' is: 

"Where  a  corporation  has  appropriated  and 
used  a  name  for  such  a  length  of  time  as  to  be- 
come identified  by  the  name,  and  has  established  a 
character  and  reputation  under  it,  it  is  a  fraud 
on  tbe  corporation  if  this  name,  or  one  similar 
thereto,  is  assumed  by  others  under  circumstanc- 
es likely  to  lead  the  public  to  believe  that  the 
latter  is  the  former  body;  and  where  injury 
will,  or  is  calculated  to,  result  to  the  former  cor- 
poration on  account  thereof,  a  court  of  equity 
will,  at  tbe  suit  of  the  injured  parties,  restrain 
the  further  perpetration  ot  the  wrong." 

It  is  said  that  as  applied  to  trading  con- 
cerns the  decisive  principle  is  that  no  man 
has  a  right  to  sell  or  advertise  his  own  busi- 
ness or  goods  as  those  of  another.  Williams 
V.  Farrand,  88  Mich.  4T8,  60  N.  W.  446,  14 
L.  R.  A.  161.  Therefore  one  must  not  adopt 
a  name  so  similar  to  that  of  another  as  to 
draw  to  himself  business  Intended  for  that 
other.  Chas.  S.  Hlgglns  Co.  v.  Hlggins  Soap 
Co.,  144  N.  Y.  462,  39  N.  B.  490,  27  L.  a  A. 
42,  43  Am.  St  Rep.  769;  Supreme  Lodge  K. 
of  P.  V.  Improved  Order  K.  of  P.,  113  Mich. 
133,  71  N.  W.  470,  88  U  R.  A.  668.  In  the 
last  case  cited  It  Is  said  that  this  principle 
Is  correctly  stated  In  the  following  language 
quoted  in  the  opinion  of  the  court: 

"Where  a  corporation  has  appropriated  snd 
used  a  name  for  socb  length  of  time  as  to  be- 
come identi6ed  by  the  name,  and  had  established 
a  character  and  reputation  under  it.  it  is  a 
fraud  upon  the  corporation  and  the  public  if  this 
name  be  assumed  by  others  under  such  circum- 
stances as  would  lead  tbe  public  to  believe  that 
they  constitute  tbe  original  corporation;  and 
where  Injury  will  result  to  the  corporation  on 
account  thereof,  courts  of  equity  will,  at  the 
suit  of  the  injured  parties,  by  injunction  re- 
strain tbe  further  perpetration  of  the  wrong.  It 
is  the  special  injury  to  the  party  aggrieved  and 
the  imposition  upon  the  public  that  constitute 
the  wrong  which  the  courts  will  redress.  It  is 
not  necessary  that  the  wrong  should  be  inten- 
tionally committed,  it  is  enough  that  the  name 
should  be  used  under  such  circumstances  as 
would  lead  the  public  to  believe  that  the  lat- 
ter organization  was  the  former,  and  thereby 
cause  injury  to  the  former  corporation."  But 
"where  the  name  was  not  chosen  for  the  purpose 
of  deception,  and  has  not  been  used  under  cir- 
cumstances intended  or  calculated  to  deceive,  the 
similarity  of  names  must  be  such  as  to  deceive 
ordinary  persons  proceeding  with  ordinary  care 
to  justify  the  inference."  Supreme  Lodge  K.  of 
P.  V.  Improved  Order  K.  of  P.,  supra. 

Mr.  High,  In  his  excellent  work  on  Injunc- 
tions, after  stating  the  general  doctrine  gov- 
erning the  Jurisdiction  of  equity  in  restraint 
Of   the  infringement  of   trade-marks,   says: 

"Courts  of  equity,  in  granting  relief  by  injunc- 
tion in  this  class  of  cases,  proceed  upon  the 
principle  that  it  is  a  fraud  ut>on  one  who  has 
established  a  trade  and  carried  it  on  under  a  giv- 
en name  to  permit  another  to  assume  that  name, 
or  the  same  name  with  a  slight  alteration,  in 
such  manner  as  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with  one 
who  has  given  a  reputation  to  that  name,"  and 
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that,  "nnce  false  representation  is  the  principal  | 
ground  for  relief  in  equity  by  injunction  againnt  i 
the  piracy  of  a  trade-mark,  when  no  false  rep- 1 
reaentation  or  deceit  is  used,  defendant  only  en- 1 
d«avoring,  by  bis  advertisement  and  by  selling 
the  article  complained  of,  to  show  to  the  public 
that  the  article  is  that  of  bis  own  manufacture, 
equity  will  not  interfere,  in  the  absence  of  any 
evidence  of  persons  having  been  misled  or  de- 
ceived in  the  matter,  even  though  defendant  may 
tlao  use,  as  designating  his  article,  the  name 
of  tlie  original  manufacturer  of  the  article  sold 
by  plaintiff,"  and  that  "when,  upon  the  case  pre- 
seoted,  there  is  no  evidence  of  fraud  or  deceitful 
representation,  the  court  will  decline  to  inter- 
fere."   Sections  1085  and  1086. 

Thus  It  appears,  according  to  the  rule  an- 
nounced by  Mr.  High,  that  even  in  suits 
involring  Uie  infringement  of  a  trade-mark 
injunctive  relief  cannot  BUCceBsfnlly  be  in- 
Tobed  unless  the  evidence  discloses  that 
persons  have  been  misled  or  deceived  to 
tbelr  injury  by  false  representations  used 
by  tlie  party  charged  with  the  infringe- 
ment The  only  difference  in  the  names 
of  tlie  organizations  InvolTed  in.  the  case 
of  Supreme  Lodge  EC  of  P.  t.  Improved 
Order  K.  of  !>.,  cited  above,  consists  in  the 
words,  ''Improved  Order,"  which  is  found 
in  tlw  title  of  the  appellee  therein.  There 
was  no  evidence  that  the  appellee  chose  the 
name  "Improved  Order  Knights  of  Pjthias," 
with  the  Intention  that  their  order  should  be 
supposed  to  be  the  order  Knights  of  Pythias, 
nor  that  they  had  done  anything  since  the 
order  was  founded  to  lead  the  public  to  be- 
lieve that  the  orders  were  the  same,  and  the 
court,  after  stating  that  the  question  was, 
"Is  the  name  'Improved  Order  Knights  of 
Pythias'  so  nearly  like  the  name  'Knights  of 
Pythias'  that  ordinary  persons,  using  ordi- 
nary care,  would  think  them  identical,  would 
thluk  them  two  names  for  the  same  order, 
or  for  branches  of  the  same  order,  so  that 
they  would  become  members  of  the  defend- 
ant's society  when  they  really  wanted  to 
Join  complainant's  society?"  answered  the 
same  in  the  negative,  and  held  that  the 
name  "Improved  Order  Knights  of  Pythias" 
could  be  lawfully  taken  as  the  name  of  the 
new  order  formed  by  members  who  had 
withdrawn  from  the  old  order  of  Knights  of 
Pythias.  There  is  as  much  dissimilarity  in 
the  names  of  the  two  organizations  involved 
In  the  suit  now  before  this  court  as  In  the 
names  of  the  organizations  before  the  court 
in  the  case  cited,  and  Just  as  much  reason 
for  holding  that  the  appellant  here  is  not 
entitled  to  the  Injunctive  relief  sought 
There  is  no  evidence  warranting  the  conclu- 
sion that  appellee  order  selected  the  name 
''Ancient  Free  and  Accepted  Masons,  Color- 
ed." with  the  intention  that  Its  order  should 
be  understood  and  supposed  to  be  the  appel- 
lant order.  '  On  the  contrary,  the  evidence 
tends  strongly  to  show,  if  it  does  not  con- 
clusively do  80,  that  since  the  organization 
of  the  appellee  order  it  has  uniformly  sought 
to  convince  the  public  and  those  contemplat- 
ing talUns  membership  la  the  order  that  it 


was  materially  different  from  the  appellant 
order  and  the  only  colored  Masonic  order  in 
the  state  or  elsewhere.  So  upon  the  authori- 
ty of  Supreme  Lodge  K.  of  P.  t.  Improved 
Order  K.  of  P.,  supra.  It  might  be  held  In 
the  Instant  case  that  the  appellee  Is  using 
the  name  "Ancient  Free  and  Accepted  Ma- 
sons" under  circumstances  which  do  not  lead 
the  pubUc  to  believe  that  it  is  the  same  or  a 
branch  order  of  the  appellant,  and  hence 
could  lawfully  take  the  name  adopted  by  It 
The  cases  dted  by  appellant  very  clearly 
show  that,  where  a  firm  or  corporation  has 
built  up  a  business  under  a  firm  or  corporate 
name  which  has  given  that  name  a  pecuniary 
value,  another  firm  or  corBoratlon  cannot 
aQopt  another  name  so  similar  as  to  mislead 
the  public,  and  lead  individuals  to  the  belief 
that  the  firm  or  corporation  using  the  new 
name  is  the  same  firm  or  corporation  that 
was  using  that  old  name.  This  principle  of 
law  Is  well  established,  but  it  is  not  in  our 
opinion,  applicable  in  the  case  at  bar.  The 
rule  applicable  to  the  facts  of  the  present 
case  is  announced  In  the  case  of  Grand 
Lodge  T.  Grimshaw,  34  App.  D.  C.  383.  In 
that  case  the  court,  speakjng  through  Mr. 
Chief  Justice  Shepard,  says: 

"The  principle  upon  which  courts  of  equity 
proceed  in  restraining  the  simulation  of  names 
is  not  that  there  is  property  acquired  by  one 
party  in  the  name,  but  to  prevent  fraud  and  de- 
ception in  the  dealing  with  the  party  cbRrg(>d 
with  the  simulation  of  a  name  usea  by  another  in 
a  similar  business  or  manufacture.  *  *  • 
Courts  of  equity  do  not  exercise  jurisdiction  to 
inquire  into  and  adjudicate  the  right  of  diffei^ 
ent  associations  for  charitable  or  religious  ob- 
jects who  hold  themselves  out  to  be  the  regular 
and  only  accredited  representatives  of  some  par- 
ticular order  or  religious  system.  "There  must 
be  soDie  pecuniary  injury  resulting  from  the  use 
of  a  name  that  may  have  been  adopted  by  an- 
other, to  warrant  inquiry  and  justify  relief.  Thie 
injury  must  not  be  fanciful  or  sentimental,  but 
real.  It  must  be  substantial,  and  such  as  a  court 
of  equity,  upon  principles  of  justice,  will  inter- 
pose to  prevent"— citing  Original  I^  Tosca  So- 
cial Club  V.  La  Tosca  Social  Club,  28  App.  D. 
C.  06-104. 

The  case  9f  International  Committee  of 
Young  Women's  Christian  Association  v. 
Young  Women's  Christian  Association  of 
Chicago,  194  111.  194,  62  N.  E.  551,  66  L.  R. 
A.  888,  Is  more  in  point  and  oomes  nearer 
sustaining  the  contention  of  appellant  in  this 
case,  in  our  opinion,  than  any  other  authori- 
ty cited  by  Its  able  counsel ;  but  us  pointed 
out  by  counsel  for  appellee: 

"The  Supreme  Court  in  that  case  gave  relief 
solely  upon  the  ground  that  the  nnmes  were  so 
similar  as  to  deceive  and  mislead  the  public  in- 
to believing  that  the  defendant  was  the  plaintiff 
or  a  committee  of  plaintiff,  and  the  court  in  its 
opinion  said,  in  substance,  that  it  clearly  ap- 
peared from  the  entire  record  that  the  defend- 
ant adopted  the  name  advisedly,  and  for  the  pur- 
pose of  leading  the  general  public  to  believe  that 
it  stood  as  a  committee  and  representative  of 
plaintiff  association." 

Our  conclusion  Is  that  the  facts  did .  not 
warrant  the  Interference  of  a  court  of  equi- 
ty in  this  case,  and  that  the  judgment  of  the 
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district  court  Should  be  affirmed, 
fore  accordingly  so  ordered. 
AfSrmed. 


It  is  tbere- 


HOTISTON  BEI/T  &  TEB»nNAIi  BT.  00.  ▼. 
VOGEIi  et  nx.    (No.  6959.) 

(Court  of  Oivil  Appeals  of  Texas.     OalTeston. 

June  21,  1915.     Rehearing  Denied 

Oct.  14,  1915.) 

1.  Tbial  «=3l39,    140— Pbovincb  of  Jubt— 
Wbight  of  Testtmont. 

The  credibility  of  witnesses  and  the  weight 
of  testimony  is  a  question  peculiarly  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  J§  332-335,  S3&-341,  365;  Dec.  Dig.  <S=» 
1»S.  140.] 

2.  EVIDENCK   «fc»568  — Opiniow   Bvidkrok.— 
Expert  Testimony. 

A  jury  are  not  concluded  by  opinion  evi- 
dence, but  may  apply  their  own  experience  and 
knowledge  in  solving  the  question. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Oent  Dig.  §}  2392-2394;    Dec.  Dig.  «=3568.J 

8.  Eminent  Domain  «=>307  —  Constbuction 

or  Railboad— Damages. 

Whether  plaintiff's  property  was  depredat- 
ed by  reason  of  the  construction  of  a  raUroad 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig..  8S  820-824 ;  Dec.  Dig.  «=> 
307.] 

4.  EviDENCB  «=>474 — Opinion  Evidenck. 

Where  plaintiff  testified  to  his  familiarity 
with  conditions  and  knowledge  of  the  market 
value  of  his  property,  which  he  claimed  had  de- 
predated by  reason  of  the  construction  of  a 
railroad,  he  was  competent  to  testify  as  to  the 
depreciation,  and,  notwithstanding  that  on 
cross-examination  be  became  confused  as  to  the 
distinction  between  actual  and  market  value, 
his  testimony  could  not  be  stricken ;  that  fact 
going  only  to  the  wdght  of  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2196-2219;   Dec  Dig.  «=474.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Noiman  G.  Klttrell,  Special  Judge. 

Action  by  John  Vogel  and  wife,  against 
the  Houston  Belt  &  Terminal  Railway  Com- 
pany. From  a  Judgment  tor  plalnUfls,  de- 
fendant appeala    Affirmed. 

See,  also,  1C6  S.  W.  261. 

Andrews,  Streetman,  Bums  &  Logae,  Coke 
K.  Burns,  and  W.  !<.  Cook,  all  of  Houston, 
for  appellant.  John  Lovejoy  and  Presley  K. 
Ewlng,  both  of  Houston,  for  appellees. 

McMEANS,  J.  John  Vogel  and  wife  sued 
the  Houston  Btit  &  Terminal  Railway  Com- 
pany, alleging  damages  by  way  of  depreda- 
tion in  the  market  value  of  certain  real  es- 
tate in  the  dty  of  Houston  owned  by  them, 
the  depredation  complained  of  being  diarg- 
ed  to  the  fact  that  the  Houston  Belt  &  Ter- 
minal Railway  Company  had  built  certain 
tracks  In  front  of  said  property  and  had  car- 
ried on  railway  operations  over  said  tracks 
from  and  after  the  early  part  of  the  year  1910. 
Defendant  answered  by  general  denial,  and 
pleaded  that  the  property,  Instead  of  depre- 
dating, had  enhanced  in  value  by  reason  of 


the  construction.  The  case  was  tried  before 
a  jury  upon  spedal  issues,  and  damages  to 
plaintiffs'  property  from  railroad  construc- 
tion and  operations  in  proximity  thereto 
were  found  by  spedal  verdict,  as  follows: 

"(1)  What  was  the  fair  market  value  of  plain- 
tiffs'  property,  inclusive  of  improvements  there- 
on, immediately  before  the  construction  and  op- 
eration of  the  defendant's  railroad  in  the  vicin- 
ity of  it?    Answer:    $10,000. 

"(2)  What  was  the  fair  market  value  of  plain- 
tiffs' property,  inclusive  of  the  improvementa 
thereon,  immediately  after  such  construction 
and  operation  of  defendant's  railroad?  Answer: 
$5,250. 

"(3)  If  the  market  value  of  said  property  wai 
leas  immediately  after  than  immediately  before 
the  construction  and  operation  of  defendant's 
railroad,  was  the  depredation  or  decrease  of 
value  caused  by  such  construction  and  operation 
of  defendant's  railroad?    Answer:    Yes. 

On  this  verdict  a  Judgment  was  rendered 
in  plalntitrs'  favor  for  $4,750,  from  whidi  the 
defendant  has  appealed. 

Appellant's  first,  second,  third,  fourth,  and 
fifth  assignments  of  error  in  different  forms 
contend  that  the  verdict  was  excessive,  un- 
der the  claim  that  the  value  found  before 
the  railroad  operations,  to  wit,  $10,000,  was 
too  large,  and  the  value  found  after,  to  wit, 
$5,250,  was  too  small.  The  claim  is  made^ 
particularly  in  the  first  assignment,  that  the 
value  fixed  before  the  railroad  operation 
was  so  grossly  excessive  as  to  indicate  that 
the  Jury  was  actuated  by  sympathy,  bias, 
prejudice,  or  some  other  improper  motive. 

[1-3]  We  shall  not  undertake  to  set  out  the 
testimony  bearing  upon  the  Issues  presented 
by  the  assignments,  but  find  that  the  evi- 
dence adduced  upon  the  trial  fairly  warrant- 
ed the  verdict  In  that  regard.  Seven  wit- 
nesses, including  the  plaintiff  John  Vogel, 
testified  as  to  the  market  value  of  the  plain- 
tiffs' property  before  and  after  the  construc- 
tion of  defendant's  railroad  and  the  opera- 
tions thereover,  and  no  two  of  them  agreed. 
Vogel's  estimate  was  that  the  property,  in- 
cluding the  Improvements  thereon,  was  worth 
before  the  construction  and  operation  $12,500, 
and  after  $6,000;  his  witness  W.  £.  Carter 
placed  the  value  before  at  $11,500,  and  after 
at  $6,000;  while  the  five  following  named 
witnesses  placed  the  value  as  follows:  W. 
H.  Taylor,  $5,187.50  before,  and  $8,750  after ; 
J.  W.  N.  Burkett,  $5,400  before,  and  $6,250 
after;  J.  H.  McCracken,  $6,000  before,  and 
an  increase  in  value  of  30  to  50  per  cenL 
after;  L.  W.  Murdock,  $5,500  before,  and 
$11,000  after;  and  L.  Dunn,  $6,250  before, 
and  the  same  amount  after.  As  before 
shown,  the  Jury  found  the  value  to  be 
$10,000  before,  and  $5,250  after.  There  was 
testimony  admitted  which  would  warrant  a 
finding  that  there  was  no  demand  for  prop- 
erty situated  as  was  plaintiffs'  for  other  pur- 
poses than  residences;  and  the  .witness  last 
named  testified  that  plaintiffs'  property  for 
residence  purposes  had  decreased  75  per 
cent  by  reason  of  the  construction  and  op- 
eration of  defendant's  railroad.     The   wit- 
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sesses  testlfled  at  length  as  to  their  knowl- 
edge of  property  values  and  as|  to  their 
methods  of  arriving  at  the  market  value  of 
plaintlCs'  property  both  before  and  after  the 
construction  and  operation  of  defendant's 
railroad;  and  It  was  a  matter  peculiarly 
within  the  province  of  the  Jnry  to  weigh 
the  testimony,  judge  the  credibility  of  the 
witnesses,  and  to  reach  a  conclusion  sup- 
ported by  testimony  to  which  they  gave  cre- 
dence, or  a  conclusion  reached  by  blending 
all  the  evidence  admitted  before  them,  aided 
by  their  own  experience  and  knowledge  of 
the  subject  of  inquiry.  We  cannot  say, 
therefore,  that  the  Jury,  In  arriving  at  the 
conclusion  they  reached,  did  so  without  re- 
gard to  the  testimony,  or  that  their  verdict 
was  against  the  preponderance  of  the  evi- 
dence to  that  degree  which  shows  that  mani- 
fest injustice  has  been  done,  or  to  indicate 
that  they  were  actuated  by  sympathy,  bias, 
prejudice,  or  some  other  improper  motiva 
They  were  not  concluded  by  the  opinion  of 
experts,  but  In  weighing  the  testimony  they 
had  a  right  to  apply  their  own  experience 
and  knowledge,  and  to  deduce  therefrom  the 
truth  aa  they  believed  it  Thus  in  Lawson's 
Expert  and  Opinion  Bv.  (2d  Ed.)  p.  486,  un- 
der rule  61,  It  is  said: 

"We  have  seen  the  opinions  of  attorneys  tes- 
tifying to  the  value  of  lawyers'  services  are  not 
conclusive  on  the  jury,  who  may  act  independ- 
ently or  in  opposition  to  them,  applying  to  the 
case  their  own  experience  and  knowledge  of  the 
character  of  the  services.  The  same  is  true 
of  the  opinions  of  all  experts  and  nonexperts  as 
to  value." 

In  Head  v.  Hargrave,  105  U.  S.  46,  26  U 

Ed.  1028,  it  Is  said : 

"While  they  [the  jury]  cannot  act  in  any  case 
Q^n  particular  facts  material  to  its  disposi- 
tion resting  in  their  private  knowledge,  but 
(hoold  be  governed  by  the  evidence  adduced, 
they  may,  and  to  act  intelligently  they  must, 
ludge  of  the  weight  and  force  of  that  evidence 
)y  their  own  general  knowledge  of  the  subject 
of  inquiry." 

In  Patterson  ▼.  Boston,  20  Pick.  (Mass.) 
108,  it  is  said: 

"Juries  would  be  very  little  fit  for  the  hich 
and  responsible  office  to  which  they  are  called, 
espedally  to  make  an  appraisement,  which  de- 
pends on  knowledge  and  experience,  if  they 
might  not  avail  themselves  of  those  powers  of 
their  minds  when  they  are  most  necessary  to 
the  performance  of  their  duties." 

The  Jnty  were  not  compelled  to  credit  all 
the  testimony  of  any  witness  or  reject  It  all 
(Railway  y.  Taylor,  20  Tex.  Ov.  App.  664, 
^  S.  W.  1066),  but  could  have  accepted  as 
true  a  portion  of  the  testimony  of  any  or 
either  of  them,  rejecting  the  remainder,  in 
order  to  base  their  verdict  upon  what  they 
believed  to  tie  the  real  facts.  Garcia  v. 
Sanders,  90  Tex.  109,  S7  S.  W.  314. 

The  assignments  do  not  point  out  reversi- 
ble error,  and  are  overruled. 

(4]  The  sixth  assignment  complains  tttat 
the  court  erred  In  overruling  defendant's  mo- 
tion to  exdnde  all  of  the  testimony,  of  the 
plaintlfC  John  Yogel  as  to  the  value  of  his 
property,  the  motion  being  predicated'  upon 


i' 


the  grounds  that  the  croes-examination  of 
plaintiff  developed  that  be  was  not  qualified 
to  give  an  opinion  as  to  the  market  value  of 
his  property,  since  it  showed  that  he  bad 
never  been  In  the  real  estate  business ;  that 
the  estimate  which  he  gave  was  not  based 
on  any  actual  sales  with  which  he  was 
familiar;  that  he  had  had  no  experience  in 
fixing  the  values  of  property  or  estimating 
such  values ;  and  that  his  estimate  was  sim- 
ply an  unsupported  (pinion. 

On  a  former  appeal  of  this  case  a  Judg- 
ment in  favor  of  plaintiffs  was  reversed,  for 
the  reason  that  the  plaintiff  John  Vogel,  al- 
though he  testified  that  he  Was  not  acquaint- 
ed with  the  market  value  of  property  in 
question,  nor  of  the  market  value  of  property 
in  that  neighborhood,  was  permitted,  over 
the  objection  of  the  defendant,  to  testis 
what  its  market  value  was.  Houston  Belt  & 
Terminal  Ry.  Co.  v.  Vogel,  156  S.  W.  261. 
On  the  last  trial  he  testlfled  on  direct  ex- 
amination to  the  effect  that  he  was  specially 
familiar  with  the  property  In  question,  and 
the  other  property  in  the  neighborhood  of  it, 
and  of  the  location  and  character  thereof, 
and  had  been  for  about  30  years,  and  had 
owned  and  lived  on  the  property  in  question 
as  the  home  of  his  family  for  28  years,  and 
had  special  knowledge  of  the  uses  to  which 
the  property  in  question  and  the  other  neigh- 
borhood property  had  been  put  during  that 
period,  which  was  for  residence  purposes 
exclusively,  and  of  the  uses  to  which  the 
property  was  adapted  before  and  since  the 
railroad  operations,  and  that  from  his  knowl- 
edge and  familiarity  with  the  property  in 
question  and  its  improvements,  which  he  bad 
built,  and  with  property  in  the  neighborhood, 
its  location  and  character,  and  the  uses  to 
which  same  had  been  put,  and  to  which  such 
was  adapted,  he  had  knowledge  and  an 
opinion  of  the  market  value  of  the  property 
Immediately  before  and  immediately  after 
the  railroad  operations  in  question  on  August 
10,  1910,  and  that  the  market  value  of  the 
same  Immediately  before  such  operations  was 
$12,7(X),  and  Immediately  after  not  more 
than  half  that  amount,  say,  96.000.  Among 
other  things,  he  testified  on  the  direct  ex- 
amination : 

"From  my  knowledge  and  the  nature  and 
character  of  this  property,  and  the  uses  for 
which  it  is  fit,  and  its  location,  I  am  able,  from 
my  knowledge  of  these  things,  to  estimate  and 
give  an  opinion  of  the  market  value  of  this 
property  just  before  the  railroad  began  its  op- 
erations &ere.  In  my  opinion.  Its  market  val- 
ue, without  the  road  there,  at  that  time,  was 
16,000  a  lot,  with  the  improvements  (there 
were  2%  lots).  In  my  opinion,  immediately 
after  the  road  was  constructed  and  began  op- 
erations there,  it  was  not  worth  hardly  half  of 
what  it  was  worth  before ;  I  don't  think  it  was. 
Nobody  would  have  it;  you  couldn't  sell  it  to 
anybody — that  is,  for  home  purposes.  That  is 
my  opinion,  from  my  acquaintance  with  the 
property  and  knowledge  of  it." 

On  cross  examination  be  testified: 
"I  say  that  my  property,  in  mv  opinion,  just 
before  these  tracks  were  built  there,  with  the 
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improvements  on  it,  was  worth  $6,000  a  lot; 
1  mean  S6,000  a  lot,  not  for  the  entire  proper- 
ty, but  $6,000  a  lot,  was  what  I  estimated  it 
I  don't  believe  after  those  tracks  were  built  in 
there  that  I  could  get  half  what  it  was  worth 
before.  Of  course,  1  have  got  to  have  a  place 
to  Uve  In,  and  it  takes  money  to  build  another 
place  to  live  on.  I  could  not  get  hardly  half 
for  it  now.  I  testiiied  that,  in  my  opinion,  aft- 
er those  tracks  were  built  ther&  immediately 
afterwards,  my  property  was  only  worth  one- 
half  aa  much  as  it  was  before,  because  nobody 
else  would  have  it;  nobody  would  want  to  Uve 
there  to  make  it  a  home." 

On  redirect  examination,  be  testified: 
"The  opinion  I  gave  counsel  on  the  other  side 
is  not  based  on  any  experience  as  a  real  estate 
man,  or  anything  of  that  sort,  but  it  ia  based 
on  my  knowledge  of  the  property  and  its  uses — 
my  own  acquaintance  with  it  and  its  uses." 

After  Vogel  bad  testified  on  direct  exam- 
ination he  was  Interrogated  by  defendant's 
couuael,  and  the  questions  propounded  to 
blm  and  hU  answers  thereto  are  set  out  In 
defendant's  bill  of  exceptions  No.  3.  Tbe 
pertinent  answers,  reduced  as  far  as  prac- 
ticable to  narrative  form,  are  as  follows: 

"I  could  not  say  that  I  knew  what  the  market 
value  of  my  property  was  before  these  tracks 
were  built  there  in  1910 ;  I  just  had  an  opinion. 
There  was  no  transfer  made  before  that,  or  at 
any  time  that  I  knew  of,  that  I  could  judge  by. 
I  Just  had  that  opinion;  thought  it  was  worth 
that  much.  I  didn't  have  an  opinion  as  to  the 
market  value  of  that  property  upon  the  former 
trial  of  this  case  at  aU.  I  didn't  know  what  it 
was.  That  thing  come  so  sudden  on  me  that  I 
couldn't  think  of  it  quick  enough  to  form  an 
opinion  on  it,  but  I  nave  now. 

"Q.  I  will  ask  you  whether  or  not,  on  the 
former  trial  of  this  case,  you  testified  that  you 
had  no  opinion  as  to  the  market  value  of  that 
property.     A.  No,  no;    I  did  not." 

"Q.  I  will  aak  ^ou  whether  or  not  on  the 
former  trial  of  this  case,  Mr.  Vogel,  you  tes- 
tified that  you  didn't  know  the  market  value  of 
this  property,  and  was  not  acquainted  with  the 
market  value  of  the  property  in  that  vicinity. 
A.  I  was  not.  I  was  not  acquainted  with  it. 
I  didn't  have  no  opinion  what  it  was.  I  have 
not  been  acquainted  with  all  these  laws,  and  I 
didn't  know  what  it  meant  I  know  what  it 
means  now.  I  think  it  means — I  am  not  sure, 
but  I  think  It  means,  if  one  man  coines  and 
wants  to  buy,  and  offers  you  so  much,  and  you 
don't  care  to  sell  it  and  sell  it;  I  think  it  is 
that  way ;  I  don't  know.  After  these  tracks 
were  budt  there  I  never  heard  of  any  demand 
for  the  property ;  I  never  had  no  offer  made 
me ;  it  was  not  on  the  market ;  it  never  was. 
I  never  put  any  price  on  it  after  these  tracks 
were  built  I  have  never  been  in  the  real  es- 
tate business  nor  engaged  in  buying  and  selling 
property,  and  I  have  never  had  occasion  to  be- 
come familiar  with  property  values  in  general, 
and  I  never  bothered  myself  in  regard  to  the 
demand  for  property  of  any  particular  kind, 
and  am  not  familiar  with  property  in  different 
parts  of  the  city  and  the  demand  for  it — not 
familiar  with  these  matters  at  all ;  and  the 
price  that  the  property  was  worthy  in  my  opin- 
ion, before  these  tracks  were  built  is  simply 
my  estimate,  but  that  was  not  based  on  any 
experience  which  I  have  had  in  the  real  estate 
business." 

After  Vogel  had  thus  testified  the  defend- 
ant's counsel  moved  to  strike  out  his  testi- 
mony as  to  the  value  of  the  property,  upon 
the  ground  that  It  was  developed  on  cross- 
examination  that  he  was  not  qualified  to 
give  an  opinion  as  to  the  market  value  of 


his  property,  his  testimony  showing  that  be 
bad  never  been  in  the  real  estate  business, 
and  that  the  estimate  which  he  gave  was  not 
based  upon  any  actual  sales  with  which  be 
was  familiar,  and  that  he  had  had  no  experi- 
ence In  fixing  or  estimating  value  of  proper- 
ty, and  that  his  statement  was  simply  an 
estimate  and  an  unsupported  opinion,  which 
objection  was  overruled.  Tbe  court,  in  ap- 
proving the  bill  of  exceptions,  referred  to 
the  statement  of  facts  as  a  part  of  the  bill 
for  the  other  testimony  of  the  plaintiff  as 
showing  his  qualification  to  express  an  opin- 
ion as  to  the  market  value  of  his  property, 
a  part  of  which  we  have  referred  to  above 
preceding  the  testimony  elicited  by  cross- 
examination  and  set  out  in  the  bill  of  excep- 
tions.   The  witness  also  testified: 

"I  didn't  know  at  that  time  [the  former  trial] 
what  market  value  meant  Since  then  tUey 
have  been  talking  about  it  and  I  studied  it 
over.  I  came  to  the  conclusion  that  *market 
value'  means  property  is  worth  so  much;  that 
is  tbe  way  I  understand  it  now." 

Tbe  statement  of  facts  discloses  that  In 
the  cross-examination  referred  to  Vogel.  in 
attempting  to  define  "market  value,"  used 
the  word  "have"  where  the  word  "care"  is 
used  In  the  bill  of  exceptions;  thus  his  defi- 
nition, as  given  In  the  statement  of  f&cts,  is : 

"If  one  man  comes  and  wants  to  buy  and  of- 
fers you  so  much,  and  you  don't  have  to  sell  it, 
and  sell  it,  I  think  it  is  that  way." 

No  assignment  Is  presented  by  appellant 
complaining  of  the  admission  of  Vogel's 
testimony,  given  on  direct  examination,  to 
the  effect  that  he  knew  the  market  value  of 
bis  property,  and  as  to  the  difference  in  val- 
ues before  and  after  tbe  construction  of  the 
tracks  and  tbe  operations  thereover.  Re  said 
he  knew  such  values,  and  testified  what  they 
were.  His  testimony  as  to  the  amount  of 
depreciation  by  reason  of  the  construction 
and  operation,  we  think,  was  clearly  aduila- 
sible  even  as  against  an  objection  timely 
urged.  Railway  v.  Maddox,  26  Tex.  Civ.  A  pp. 
297,  63  8.  W.  137;  Railway  ▼.  Ruby;  80  Tex. 
175,  15  S.  W.  104a  Having  plainly  sUted 
that  be  knew  the  market  value,  he  was  com- 
petent to  testify  as  to  such  value  (Davis  y. 
Fain,  152  S.  W.  218),  and  the  matter  brought 
out  upon  tbe  croas-examinatloo  went  only 
to  the  weight  of  tbe  evidence  and  credibility 
of  the  witness,  and  not  to  the  competency  of 
his  testimony  (Railway  v.  Fagan,  72  Tex. 
130,  0  S.  W.  749,  2  L.  R.  A.  76,  13  Am.  St. 
Rep.  776).  The  determination  of  whether 
the  witness  was  qualified  to  testify  as  to  the 
market  value  of  his  land  under  all  the  facts 
testified  to  by  blm  was  largely  a  matter 
resting  within  the  discretion  of  the  trial 
Judge,  and,  as  we  have  concluded  that  no 
abuse  of  that  discretion  has  been  shown,  bis 
action  In  admitting  the  testimony  complain- 
ed of  will  not  be  disturbed.  In  Byrd  Irr. 
Co.  V.  Smyth,  157  S.  W.  262,  It  la  said : 

"What  is  sufiicient  to  show  the  qualification 
of  a  witness  to  give  his  opinion  concerning  the 
value  of  land  is  very  largely  In  the  discretion 
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of  the  tria]  court,  and  its  conclusion  upon  such 
a  matter  will  not  be  disturbed  by  the  appellate 
court  unless  it  be  clearly  shown  that  he  has 
abused  his  discretion.  G.,  C.  &  S.  F.  Ey.  Co.  t. 
NorBeet,  78  Tpx.  321,  14  S.  W.  70n ;  Railway 
T.  Hooghton.  [163  Mo.  470]  68  S.  W.  718;  17 
Cyc.  31;  Telephone  &  Telegraph  Co.  v.  Forke, 
2  WUIson,  Civ.  Cas.  Ct.  App.  f  365." 

It  Is  our  conclusion  that  the  assignment 
should  not  be  sustained. 

The  remarks  made  by  plaintiff's  connsel 
In  the  closing  argument,  even  If  not  appro- 
priate or  proper,  were  nrot,  in  our  opinion, 
80  prejudicial  to  tlie  defendant  as  to  be  cal- 
culated to  cause  or  probably  cause  the  rendi- 
tion of  an  Improper  judgment,  and  the 
seventh  assignment,  which  raises  the  point, 
Is  overruled  without  further  discussl'on. 

It  is  our  opioloa  that  no  reversible  error 
b  pointed  out  in  any  of  the  assignments 
presented  by  appellant  in  its  brief. 

The  judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 


TBAMMELL  et  aL  v.  NBIMAN-MARCIIS  CO. 
(No.  7366.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    June 
19,  1915.     Rehearing  Denied 
Oct  16.  1916.) 

1.  Vbnu*  4=>22  —   Rebidenck  —  Actions 
Against  Husband  and  Wifb. 

Under  Itev.  St  1911,  art.  1840,  providing 
that  husband  and  wife  shall  be  jointly  sued  for 
all  debts  contracted  by  the  wife  for  necessaries 
furnished  herself  and  children  and  for  all  ex- 
penses incurred  by  the  wife  for  the  benefit  of  her 
separate  property,  an  action  against  a  husband 
and  his  divorced  wife  for  the  value  of  alleged 
necessaries  purchased  by  the  wife  during  the- 
marriage,  in  which  plaintiff  sought  to  make  the 
wife  liable  individually,  was  properly  brought  in 
the  county  of  the  wife's  residence,  though  the 
husband  resided  in  a  different  county,  as,  she  be- 
ing no  longer  bis  wife,  his  domicile  did  not  con- 
trol as  to  her  domicile,  and  she  could  be  sued  In 
the  county  of  her  residence. 

[Ed.  Note. — Vor  other  cases,  see  Yenne,  Cent. 
Dig.  11  35-37;   Dec.  Dig.  <S=>Zi.] 

2.  HCSBARD  AND  WirE  «=>236-~ACTIONS  FOB 

Value  or  Necessaries— Instbuctions. 
In  an  action  against  a  husband  and  his  di- 
vorced wife  for  the  value  of  alleged  necessaries 
purchased  by  the  wife  during  the  marriage,  the 
court  snbmitted  a  question  as  to  whether  the 
goods  purchased  were,  as  between  plaintiff  and 
the  wife,  necessary  wearing  apparel,  and  charged 
that  the  wife  had  pleaded  and  testified  that  such 
wearing  apparel  was  necessary  and  that  accord- 
ingly the  jury  would  answer  this  question  "Yes." 
The  court  also  submitted  a  question  as  to  wheth- 
er the  goods  were  necessaries  as  between  plain- 
tiff and  the  hnsband.  Held,  that  the  instruction 
was  erroneous^  since,  there  being  an  issue  as 
between  plaintiff  and  the  husband  as  to  whether 
the  goods  were  necessaries,  the  charge  was  cal- 
culated to  and  did  unduly  impress  the  jury  that 
the  goods  were  necessaries. 

[Ed.  Note. — For  other  cases,  see  Hnsband  and 
Wife,  Cent.  Dig.  K  589, 849-852,  982 ;  Dec.  Dig. 
«=>235.] 

3.  HlTSBAND  AND  Wmt  «=>235— ACTIONS  FOB 

VALin  OF  Necessabies— Submission  of  Is- 
sues. 
In  an  action  against  a  husband  for  the  val- 
ue of  alleged  necessaries  purchased  by  his  wife. 
It  was  error  to  submit  a  question  as  to  whether 


the  goods  were  necessaries,  taking  into  consid- 
eration the  financial  circumstances  and  station 
in  life  of  the  husband  and  wife  at  "and  prior" 
to  the  time  the  goods  were  sold,  where  there  was 
evidence  that  at  the  time  of  the  sale  the  hus- 
band was  to  some  extend  indebted,  and  worth 
much  less  than  be  was  some  time  prior  thereto, 
since  the  test  was  his  standing  and  nnandai  abil- 
ity at  the  very  time  of  the  purcluise. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §S  589,  849-852,  982;  Dec. 
Dig.  <S=>235.] 

4.  Husband  and  Wife  ®=»235— Actions  fob 
Value  of  Necessabies  —  Questions  fob 

JUBT. 

Where,  in  an  action  against  a  husband  for 
the  value  of  alleged  necessaries  purchased  by 
the  wife,  though  he  admitted  that  be  was  in 
plaintiff's  store  when  the  wife  purchased  some 
of  the  goods,  be  testified  that  be  had  notified 
plaintiff  prior  to  that  time  not  to  charge  to  his 
account  any  purchases  by  the  wife,  ana  that  he 
did  not  know  that  they  were  being  so  charged, 
and  it  was  also  shown  that  he  had  made  her  a 
sufficient  allowance,  the  question  whether  be 
knew  that  the  goods  were  beiug  charged  to  him 
should  have  been  submitted  to  the  jury,  plaintiff 
having  pleaded  an  estoppel. 

[Rd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  SS  589,  849-852,  982;  Dec 
Dec.   «=»235.] 

5.  Estoppel  «=s>54  —  Ei^embnts— Knowledge 
—Liability  of  Husband  fob  Necessabies. 

If  the  husband  did  not  in  fact  know  that 
the  goods  were  being  charged  to  him,  he  would 
not  be  estopped  from  defeating  liability  on  that 
ground. 

[E^.  Note.— For  other  cases,  see  Estopp^ 
Cent.  Dig.  U  128-135;   Dec.  Dig.  <S=>54.] 

6.  Husband  and  Wife  €=>19— Liabiutt  of 
Wife  for  Goods  Pubcuased. 

A  wife,  who  in  person  purchased  goods 
which  were  necessaries  for  her  own  use,  was 
personally  liable  for  their  value. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
W^ife,  Cent.  Dig.  K  109,  121-138,  142,  146, 
322;   Dec.  Dig.  «=3l9.] 

7.  Evidence  <S=5248— Admissions  of  Drvoao- 
ed  Wife— Effect  as  Against  Husband. 

Though  a  husband  is  liable  for  actual  neces- 
saries furnished  his  wife  during  marriage,  the 
pleadings  and  evidence  of  a  divorced  wife,  in 
which  she  admitted  that  goods  purchased  by 
her  during  the  marriage  were  necessaries,  did 
not  necessarily  establish  that  fact  as  against 
the  husband. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  IHg.  {§  963-904;    Dec.  Dig.  «s>24&] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whltehurst,  Judge. 

Action  by  the  Nelman-Marcus  Company 
against  W.  T.  Trammell  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed  in  part,  and  reversed  and  remanded 
la  part 

Cockrell,  Gray  &  McBrlde,  Henry  P.  Ed- 
wards, and  George,  Hancock  &  Hardwicke, 
all  of  Dallas,  and  Tarlton  Morrow,  of  HUls- 
boro,  for  appellants.  Thompson,  Knight, 
Baker  &  Harris,  Will  C.  Thompson,  and  J. 
Hart  Willis,  all  of  Dallas,  for  appellee. 

RAINEY  C.  J.  Suit  In  the  county  court 
of  Dallas  county  by  appellee  against  W.  T. 
Trammell  and  former  wife.  Fay  Trammell, 
appellants,  to  recover  $480.60  and  interest,  al- 
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leged  to  be  for  goods  purchased  by  the  iwld 
wife  during  their  marriage.  Special  Issues 
were  submitted  to  a  Jury,  and  upon  a  return 
of  their  answers  a  Judgment  was  entered  for 
appellee,  from  which  this  appeal  is  taken. 

[1]  W.  T.  Trammell  resides  In  Taylor  coun- 
ty, Tex.,  and  Fay  Trammell  resides  In  Dallas 
county,  Tex.  Appellee  brought  suit  In  the 
last-named  county,  alleging  liability  of  W.  T. 
Trammell  and  against  Fay  Trammell's  sep- 
arate estate,  alleging  the  goods  purchased 
were  necessaries  for  the  wife  and  being  pnr- 
diased  during  the  marital  relations.  W.  T. 
Trammell  interposed  a  plea  of  privilege  to  be 
sued  in  the  county  of  his  residence.  After 
filing  said  plea,  the  same  was  continued  sev- 
eral times  by  agreement,  and  no  action  was 
taken  thereon  by  the  court;  but  when  the 
cause  was  submitted  to  the  Jury  W.  T.  Tram- 
mell asked  the  court  to  give  the  following 
charge,  which  was  refused  by  the  court,  viz.. 
In  effect  to  return  a  verdict  for  Trammell  on 
his  plea  of  privilege  to  be  sued  in  the  county 
of  his  residence.  The  refusal  to  give  said 
charge  is  assigned  as  error. 

At  the  time  suit  was  Instituted  W.  T. 
Trammell  and  Fay  Trammell  were  living 
apart,  having  been  prior  to  that  time  di- 
vorced. The  plaintiff  sought  to  make  Fay 
Trammell  liable  Individually  for  the  value  of 
the  goods  purchased,  and  In  such  a  case  the 
statute  (Uev.  St.  1911,  art.  1840)  requires  the 
husband  and  wife  to  be  Jointly  sued.  She 
being  no  longer  his  wife,  the  domicile  of  the 
husband  did  not  control  as  to  her  domicile. 
She  being  a  feme  sole,  she  could  be  sued  In 
the  county  of  her  residence,  which  was  Dal- 
las county,  and  the  county  court  of  said 
county  had  Jurisdiction  of  W.  T.  Trammell 
in  this  suit,  being  Joined  therein  by  his  for- 
mer wife,  of  whom  said  court  had  Jurisdic- 
tion. No  error  was  committed  by  the  court 
in  refusing  said,  special  instruction. 

[2]  2.  W.  T.  Trammell  complains  of  the  in- 
struction giv«i  to  the  Jury  in  submitting  the 
issues  as  follows: 

"Question  1.  As  between  i)laintiff  and  Mrs. 
Fay  Trammell,  was  the  wearing  apparel  which 
was  sold  by  Neimao-MaTcus  Company  neces- 
sary wearing  apparel  for  Mrs.  Fay  Trammell, 
taking  into  consideration  the  financial  circum- 
Btancpx  and  station  in  life  of  W.  T.  Trammell 
and  Mrs.  Fay  Trammell  at  and  prior  to  the 
time  when  the  merchandise  was  sold  and  deliv- 
ered by  plaintiff?  (Ton  are  instructed  that  Mrs. 
Fay  Trammell  has  pleaded  in  her  answer,  and 
has  also  testified  in  her  deposition,  read  in  evi- 
dence in  this  case,  that  such  wearing  apparel 
«as  necessary.  Accordingly  yon  will  answer 
tills  question  'Tea.')     Answer:   Yes. 

"Question  2.  As  between  plaintiff  and  W.  T. 
Trammell,  was  the  wearing  apparel  which  was 
sold  by  Neiman-Marcus  Company  necessary 
wearing  apparel  for  Mrs.  Fay  Trammell,  tak- 
ing into  consideration  the  finanrial  drcum- 
stances  and  station  in  life  of  W.  T.  Trammell 
and  Mrs.  Fay  Trammell  at  and  prior  to  the 
time  when  the  merchandise  was  sold  and  deliver- 
ed by  plaintiff?    Answer:    Teak" 

The  objection,  in  effect,  was  that  the  at- 
tention of  the  Jury  was  called  to  Fay  Tram- 
mell's  plea  admitting  the  goods  were  neces- 
saries for  herself,  and  to  her  testimony  that 


such  were  necessaries,  and  misleading  the 
Jury  in  their  finding  on  said  Issue  as  to  Vf. 
T.  TrammelL 

We  are  inclined  to  think  the  court  erred 
in  the  instruction  complained  of.  It  is  true 
that.  Fay  Trammell  having  admitted  by  plea 
and  testified  that  the  goods  were  necessaries, 
she  has  no  ground  of  complaint;  but,  it  t>e- 
Ing  an  issue  as  between  plaintlfi'  and  W.  T. 
Trammell,  we  think  the  charge  was  calculat- 
ed to  and  did  unduly  Impress  tlie  Jury  that 
the  goods  were  necessaries,  and  prolmbly  in- 
fiuenced  a  verdict  against  him. 

[3]  3.  W.  T.  Trammell  also  complains  of 
the  issue  as  submitted,  in  that  the.  Jury  are 
told,  in  determining  his  liability,  they  would 
consider  his  financial  ability  and  standing 
"at  and  prior  to  the  time  the  goods  were  pur- 
chased." The  test  is  his  standing  and  finan- 
cial ability  at  the  time  of  said  purchase,  and 
the  court  erred  in  inserting  the  word  "prior." 
There  is  some  evidence  tending  to  show  that 
at  the  time  the  goods  were  purchased  Tram* 
mell  was  to  some  extent  indebted,  and  worth 
much  less  than  he  was  some  time  prior  there- 
to, which,  if  true,  might  not  warrant  the  ex- 
penditure then  made,  when  his  affiairs  at 
some  prior  time  might  have  done  so;  hence 
the  court  erred  in  not  limiting  his  liability 
on  the  ground  of  necessaries  to  the  very  time 
of  purchase. 

[4, 6]  4.  Trammell  complains  of  the  fallore 
of  the  court  to  submit  to  the  Jury  the  issue 
whether  or  not  he  (Trammell)  knew  when  he 
was  in  the  store  of  plaintiff  that  the  goods 
were  being  furnished  to  bis  wife  and  charged 
to  him.  Plaintiff  pleaded  estoppel  as  against 
said  Trammell,  and  there  was  evidence  tend- 
ing to  show  that  he  was  in  the  store  with 
his  wife  when  some  of  the  goods  were  par- 
chased,  while  he  admits  this,  he  testifies  that 
he  had  notified  plaintiff,  prior  to  that  time, 
not  to  charge  to  his  account  any  purchases 
made  by  his  wife,  that  he  did  not  know 
that  the  purchases  were  being  charged  to  his 
account,  and  it  was  also  shown  that  he  made 
her  sufficient  allowance  for  this  purposei 
These  facts  raised  the  issue,  and  it  was  for 
the  Jury  to  determine.  If  Trammell  did  not 
in  fact  know  that  the  goods  were  being 
charged  to  1dm  under  the  circumstances  de- 
tailed by  the  evidence,  he  would  not  be  es- 
topped from  defeating  liability  on  that 
ground. 

[I]  6.  We  will  now  consider  the  appeal  of 
Fay  Trammell.  The  question  as  to  her  is: 
Were  the  goods  contracted  for  by  her,  and 
were  they  necessaries  for  herself?  The  evi- 
dence shows  that  she  In  person  purchased 
the  goods  and  had  them  charged.  She  ad- 
mits In  her  pleadings  that  the  goods  were 
necessaries  for  her  own  use,  and  she  testi- 
fies to  the  same  effect  Having  contracted  for 
the  goods  in  person,  and  she  testifying  they 
were  necessaries  for  her  own  use,  renders 
her  personally  liable  for  the  value  of  the 
goods.  Under  the  pleadings  and  evidence  of 
Fay  Trammell,  there  was  no  error  in  the 
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coort  in  Instmctlng  the  Jury  to  find  against 
her. 

[7]  WUIe  a  husband  Is  liable  for  the  actual 
necessaries  furnished  the  wife  during  the  mar- 
riage, the  pleadings  and  evidence  of  the  di- 
rorced  wife  do  not  necessarily  establish  that 
fact  as  against  TrammeU.  That  being  a  con- 
trorerted  issue,  and  the  court  having  erred, 
as  we  have  indicated,  the  Judgment  will  be 
reversed  and  remanded  a»  to  him,  but  af- 
firmed as  to  Fay  TrammeU. 

Reversed  and  remanded  in  part,  and  af- 
firmed in  part 


MISSOUHI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
FORREST.    (Na  7358.) 

(Court  of   Civil   Appeals   of   Texas.     Dallas. 

June  26,  1&15.    Retiearing  Denied 

Oct.  16, 1916.) 

L  AeSICCI.TUBB    $S38  —  JOHNBOM    Obabs  — 

JOBT  QUESTIOD. 

In  an  action  under  Rev.  St.  1911,  \i  6601, 
6602,  against  a  railroad  company  for  injuries 
to  plaintiff's  land  sustained  by  reason  of  the 
company's  allowing  Johnson  grass  to  go  to  seed 
on  its  riglit  of  way  contiguous  thereto,  where 
there  was  substantial  evidence  that,  when  land 
becomes  infested  with  Johnson  grass,  it  is  im- 
possible to  eradicate  it,  the  submission  of  the 
question  of  permanent  injuries  under  the  rale 
that  damages  should  l>e  estimated  at  the  differ- 
ence between  the  marltet  value  of  the  property 
before  and  after  the  infection  with  Johnson 
grass  is  proper. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Dec.  Dig.  <8=38.] 

2.  ASKICULTUBE    ^S>8— JOHNBON    OKASB— Ao- 
IIOK  8—1 N  8TBUCTIONS. 

In  an  action  for  damages  for  defendant's 
act  in  allowing  Johasonr  grass  to  go  to  seed  on 
its  right  of  way,  there  was  evidence  that  the 
Johnson  grass  on  plaintiff'sproperty  might  have 
come  from  other  sources.  The  jury  were  charg- 
ed that  plaintiff  was  bound  to  show  the  amount 
of  lua  damage  caused  solely  by  defendant's  act. 
Held,  that  defendant  could  not  complain  of  the 
■ubmission  of  the  matter  to  the  jury,  on  the 
ground  that,  where  the  damage  might  have  come 
from  several  sources,  only  nominal  damages  can 
be  recovered. 

lEA.  Not&— For  other  cases,  see  Agriculture, 
Dec.  Dig.  <8=s>8.J 

Error  frmn  District  Court,  Bills  County; 
F.  L.  Hawkins,  Judge. 

Action  by  T.  G.  Forrest  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  There  was  a  Judgment  for  plaintill, 
and  defendant  brings  error.    Affirmed. 

C.  C.  Huff  and  A  H.  McKnight,  both  of 
Dallas,  and  G.  O.  Groce,  of  Waxahachle,  for 
plaintiff  in  error.  Clyde  F.  Winn  and  Sup- 
ple ft  Harding,  all  of  Waxahachle,  for  de- 
fendant In  error. 

TALBOT,  J.  This  Is  the  second  time  this 
case  has  been  before  this  court  See  148  S. 
W.  1176.  The  suit  was  instituted  July  6th, 
1910.  by  the  defendant  In  error,  hereinafter 
called  plaintiff,  against  the  plaintiff  In  error, 
hereinafter  called  defendant,  under  what  is 
known  as  the  Johnson  grass  statutes,  now 
articles  6601  and  6602  of  the  Revised  Stat- 


utes 1911,  for  the  recovery  of  penalties  pre- 
scribed for  a  violation  of  those  statutes  and 
for  damages  sustained  by  reason  of  the  de- 
fendant allowing  Johnson  grass  to  go  to  seed 
on  its  right  of  way  contiguous  to  certain 
lands  owned  by  plaintiff.  In  his  first  amend- 
ed petition  these  lands  were  described  as 
four  separate  tracts,  but  in  a  second  amended 
petition,  filed  after  the  case  was  remanded 
for  a  new  trial  on  appeal  heretofore  prose- 
cuted to  this  court,  they  are  described  as  two 
tracts  containing,  respectively,  117  acres  and' 
239  acres,  there  being  of  the  117  acres  109 
acres  in  cultivation,  and  of  the  239  acres 
232  acres  In  cultivation. 
The  petition  of  the  plaintiff  diarges : 
"That  his  lands  were  in  cultivation  during  the 
years  1908,  1909,  and  1910,  and  that  the  right 
of  way  of  the  railway  company  ran  through 
the  same  for  one  mile,  and  was  during  the  said 
time  thickly  set  and  matted  with  Johnson  grass, 

§  laced  there  by  the  railway  company,  and  that 
uring  said  years  matured  and  went  to  seed  suf- 
ficient to  incur  pentilties  of  $500;  that  John- 
son grass  is  a  rank,  pernicious,  tall,  and  peren- 
nial plant  of  the  grass  species,  propagated  both 
by  roots  and  seed,  producing  enormous  growth 
of  underground  stems  and  great  quantities  of 
seed;  that  its  roots  penetrate  so  deeply  into 
the  earth  and  ramify  through  same  in  so  many 
directions  as  that  it  can  be  exterminated  only 
with  the  greatest  diflSculty  and  labor,  and  that 
it  has  such  a  depressing  effect  on  crops  that 
^ood  crops  cannot  be  grown  on  land  infested  by 
it;  that  it  seeds  many  times  each  year,  and 
during  the  time  complained  of  the  water  from 
rains  washed  enormous  quantities  of  seed  from 
the  said  right  of  way  onto  and  over  the  lands 
of  plaintiff,  by  reason  of  tite  defective,  improp- 
er, and  negligent  construction  of  the  roadbed, 
dump,  bridges,  and  culverts  of  railway  com- 
pany through  said  lands;  that  seed  of  .fohnson 
grass  on  the  right  of  way  was  also  carried  by 
winds,  birds,  and  animals  and  deposited  on 
said  lands ;  that  such  seed  so  conveyed  to  and 
over  the  lands  of  plaintiff  sprouted,  grew,  and 
infested  said  lands  and  damaged  the  same  to 
the  extent  of  f2,848." 

The  answer  of  the  defendant  put  In  Issue 
all  the  material  allegations  of  the  petition, 
and  alleged  that  the  plaintiff  had  permitted 
Johnson  grass  to  seed  on  the  lands  for  which 
he  sued  during  the  years  covered  by  the  suit 
A  trial  resulted  in  a  verdict  for  plaintiff  for 
$125,  besides  Interest  and  cost  A  motion  for 
a  new  trial  was  made  and  overruled,  and 
afterwards  a  writ  of  error  to  this  court  was 
duly  sued  out  and  perfected, 
^e  first  assignment  of  error  Is  as  follows : 
"nie  court  erred  in  its  charge  to  the  jury  in 
charging,  in  effect,  that  the  measure  of  plain- 
tiff's damages,  if  he  was  entitled  to  recover 
damages,  was  the  difference  in  the  market  value 
of  said  lands  on  July  5,  1910,  and  what  would 
have  been  their  market  value  as  to  the  56- 
acre  tract  on  May  5,  1909,  when  plaintiff  ac- 
quired it,  and  the  other  land  on  July  5,  1903^ 
in  so  far  as  the  difference  in  market  value,  if 
there  was  a  difference,  was  attributable  solely 
to  the  defendant  company  permitting,  if  it  did, 
Johnson  grass  to  mature  and  go  to  seed  on  its 
right  of  way  between  said  respective  dates,  such 
not  being  the  true  measure  of  damages  under 
the  evidence  in  this  case,  or,  if  the  true  meas- 
ure, then,  under  the  evidence,  to  determine  dam- 
ages under  the  rule  given  was  impossible  in  any 
reasonable  way,  and  the  role  stated,  under  the 
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eTidenc«  before  the  jary,  necesBarily  made  any 
findings  of  damages  by  the  jury  purely  specula- 
tive." 

T^e  propositions  contended  for  are,  in  sub- 
stance :  First,  that  the  measure  of  damages 
as  given  in  the  court's  charge  applies  only 
to  cases  of  permanent  Injury  to  land;  sec- 
ond, that  the  evidence  failed  to  show  any 
permanent  injury  to  the  lands  of  the  de- 
fendant in  error  during  the  years  for  which 
he  sues,  or,  if  permanent  injury  did  result 
to  defendant  In  error's  lands  from  Johnson 
grass  seeding  on  the  railway  company's 
right  of  way  during  said  years,  it  was  from 
bis  own  failure  to  kill  the  grass  as  it  came 
up,  as  the  evidence  showed  that,  if  attacked 
at  such  time,  it  can  with  reasonable  effort  be 
easily  killed;  third,  that  the  evidence  show- 
ed that,  U  the  plaintiff's  lands  were,  to  any 
material  extent,  more  infested  by  Johnson 
grass  when  this  suit  was  brought  than  they 
were  two  years  before,  such  increased  infes- 
tation probably  resulted  largely,  U  not  whol- 
ly, from  causes  other  than  the  seeding  of 
Johnson  grass  on  the  railway  company's 
right  of  way  during  the  years  for  which  suit 
Is  brought,  and  there  was  no  evidence  dis- 
tinguishing between  damage  resulting  from 
the  seeding  complained  of,  and  that  from 
other  causes,  and  there  was  no  way,  under 
the  evidence,  of  determining  with  any  rea- 
sonable certainty  what  was  recoverable  un- 
der the  rule  charged,  hence  any  verdict  un- 
der the  evidence  and  rule  charged  was  neces- 
sarily purely  speculative;  fourth,  that  un- 
der the  evidence  in  this  case  and  the  well- 
setaed  rale  that,  although  a  legal  injury  is 
shown,  yet,  U  the  extent  of  Injury  is  not  also 
shown,  and  evidence  given  from  which  it 
may  be  determined,  only  nominal  damages 
are  recoverable,  plaintiff,  if  entitled  to  re- 
cover damages  at  all,  was  entitled  to  recover 
only  nominal  damages,  and  the  court  should 
have  so  charged,  and,  under  the  evidence^ 
erred  In  submitting  the  case  under  the  rule 
as  to  measure  of  damages  that  was  glv«i. 

[1  ]  We  think  that  neither  of  the  foregoing 
propositions  should  be  sustained  and  the  case 
reversed,  under  the  evidence  shown  by  the 
record  sent  to  this  court  The  evidence  is 
conflicting  upon  the  material  issues  in  the 
case,  but  sufficient,  as  we  understand  it,  to 
support  the  verdict  and  Judgment  rendered. 
There  are  doubtless  many  cases  in  which  It 
has  been  held  that.  In  the  absence  of  proof  of 
Injury  to  the  soil,  no  recovery  for  permanent 
Injury  to  the  land  could  be  had,  and  that  the 
"market  value  rule"  is  applicable  only  when 
permanent  Injury  to  the  land  is  shown,  and 
there  are  also  authorities  holding,  and  it  may 
be  conceded  that  the  general  rule  is,  that  a 
party  should  ordinarily  protect  himself 
against  the  injurious  consequences  of  the 
wrongful  acts  of  another  when  it  can  be  done 
without  great  expense;  but,  if  it  be  admitted 
that  these  principles  of  law  are  applicable 
to  the  character  of  case  before  us,  the  evi- 
dence 1b  clearly  not  so  one  way  as  to  Justify 


this  court  in  declaring,  as  a  matter  of  law, 
that  no  permanent  injury  to  plaintiff's  lands 
was  shown,  or  that  he  failed  to  exercise  the 
care  required  of  him  to  prevent  or  lessen  the 
damages  sustained  as  the  result  of  the  alleg- 
ed wrongful  acts  of  the  railway  company. 
The  following  are  some  of  the  cases  In  which 
the  difference  between  the  market  value  of 
the  land  before  and  after  infestation  with 
Johnson  grass  from  a  railroad  right  of  way 
has  been  recognized  as  the  proper  measure 
of  damages.  Railway  Company  v.  Doeppen- 
schmldt,  120  S.  W.  928;  Railway  Company 
V.  Malone,  126  S.  W.  036 ;  Railway  Company 
V.  Tolbert,  134  8.  W.  280.  It  Is  true,  as  con- 
tended by  the  defendant,  that  it  does  not 
appear  from  the  report  of  those  cases  that 
there  was  any  contention  in  either  of  them 
as  to  the  measure  of  damages,  but  there  evi- 
dently was,  as  here,  evidence  from  which 
the  jury  was  authorized  to  find  injury  to  and 
depreciation  in  the  value  of  the  land  because 
of  the  communication  to  it  of  Johnson  grass 
from  the  right  of  way  of  the  railway  com- 
pany. In  the  case  before  us  the  plaintiff  of- 
fered substantial  testimony  from  which  the 
jury  was  warranted  in  concluding  that  his 
land  was  Infested  with  Johnson  grass  from 
the  defendant's  right  of  way  during  the  years 
for  which  he  sues;  that  said  grass  had 
grown  and  spread  during  those  years,  not- 
withstanding diligent  efforts  on  hla  part  to 
prevent  it,  to  such  an  extent  as  to  Injure  his 
land  and  depreciate  its  value  in  the  amount 
awarded  him.  This  being  the  state  of  tne 
evidence,  the  court  correctly  instructed  the 
jury  as  to  the  measure  of  damages.  Touch- 
ing the  permanency  of  injury  to  land  from 
Infestation  with  Johnson  grass  and  tbe  ef- 
forts made  by  the  defendant  in  error  to  rid 
his  land  of  it,  he  testified,  among  other  thingra, 
that  he  had  been  fighting  Johnson  grass  for 
20  years,  and  had  used  everything  he  had 
ever  heard  of  in  trying  to  exterminate  it 
without  success. 

[2]  Tbe  evidence  shows  that  there  were 
sources  other  than  the  defendant's  right  of 
way  from  which  the  plaintiff's  lands  might 
have  become  infested  with  Johnson  grass, 
and,  of  course,  defendant  would  not  be  lia- 
ble for  infestation  and  the  resultant  damage 
of  plaintifTs  land  from  such  sources.  It  was 
therefore  essential  that  the  evidence  be  of 
such  a  character  that  the  Jury  could  distin- 
guish between  the  damage  resulting  from  the 
seeding  of  Johnson  grass  on  the  defendant's 
right  of  way  and  from  other  sources,  and  de- 
termine with  reasonable  certainty  the  amount 
thereof.  The  defendant  claims  that  such  was 
not  tbe  character  of  the  evidence,  and  that, 
even  though  a  legal  injury  was  shown,  in  the 
absence  of  evidence  disclosing  the  extent  of 
the  Injury,  the  plaintiff  was  entitled  to  re- 
cover only  nominal  damages.  We  recognize 
the  force  in  this  contention,  but  after  a  care- 
ful examination  of  the  evidence  have  con- 
cluded that  it  was  sufficient  to  take  these 
questions  to  tbe  Jury,  and  that  Its  findings 
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should  not  te  disturbed.  The  defendant's 
rtefats  in  respect  to  these  Issues  were  care- 
Ailly  yarded,  both  in  the  court's  general 
charge  and  in  a  spe<dal  charge  given  at  Its 
request    Tills  special  charge  reads: 

"The  court  is  requested  to  instruct  the  jury 
that  it  is  the  duty  of  the  plaintiff  claiming  dam- 
sites  to  produce  evidence  by  which  the  amount 
of  his  damages  may  be  reasonably  estimated  ac- 
cording to  the  rule  of  law  applicable  to  the  case, 
and,  unless  they  are  able  from  the  evidence  to 
determine  what  damage,  if  any,  accrued  to 
plaintiff  from  July  5,  1908,  to  July  6,  1910, 
eolely  from  Johnson  grass  ^oing  to  seed  on 
defendant's  right  of  way  during  said  years,  to 
plaintiff's  land,  excluding  from  consideration  all 
other  character  of  damage,  then  plaintiff  is  not 
entitled  to  recover  damages,  and  the  jury  will 
not  find  any." 

What  we  have  said  disposes  of  the  ques- 
tions raised  in  defendant's  remaining  assign- 
ments of  error  against  its  contention,  and  we 
deem  it  unnecessary  to  state  and  discuss 
them. 

Bdlevlng  the  Judgment  should  be  affirmed, 
it  is  accordingly  so  ordered. 


UcCONNOM  ft  CO.  V.  McCORMICK  et  aL 
(No.  7391.) 

(Court  of  nvil  Appeals  of  Texas.     Dallas. 

June  19,  1915.    ReV-PTing  Denied 

Oct.  16,  1915.) 

1  Appbal  awd  Erkob  «=»724,  73fi.  742— As- 
8ioxme:«t   op   Erbobs— Indetintteness. 
An  atwirnment  of  errors  which  is  multl- 
farinus.  indefinite,  and  not  supported  by  a  suf- 
ficient statement  will  not  be  considered. 

FFd.  Note. — For  other  oases,  see  Anneal  and 
Frror,  Cent  Pig.  ii  2fl97-.S001.  S022,  3028, 
3029 ;    Dec.  Dig.  «=»724,  736,  742.] 

2.  PBiNcrPAi.  AND  Agent  4=>22  —  Bvidenci! 

or  Relation— TEBmioNT  of  Aqbnt. 

Where  the  issue  is  whether  one  is  an'  agent 
with  authority  to  bind  his  principal  and  to  vary 
the  terms  of  a  written  contract,  his  own  state- 
ments as  to  the  relationship  are  incompetent, 
and  it  is  error  to  admit  them. 

[Rd.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  {  40;    Dec.  Dig.  <8=>22.] 

Appeal  from  District  Court,  Kaufman 
County;    F.  L.  Hawkins,  Judge. 

Action  by  McConnon  &  Co.,  a  corporation, 
against  W.  A.  McCofmick  and  others.  Judg- 
ment for  defendants,  and  plalntift  appeals. 
Reversed  and  remanded. 

Terry  It  Brown,  of  Kaufman,  and  Tawney, 
Smith  te  Tawney,  of  Winona,  Minn.,  for  ap- 
pellant   Fred  Sogers,  of  Dallas,  for  appel- 


TALBOT,  3.  The  appellant  in  this  case 
is  a  Minnesota  corporation  engaged  in  the 
manufacture  and  sale  of  proprietary  med- 
icines, extracts,  spices,  stock  tonics,  and  oth- 
er articles.  On  the  23d  day  of  January, 
1911,  it  entered  into  a  written  contract  with 
the  appellee  VV.  A.  McCormick,  of  Kaufman 
county,  Tex.,  by  the  terms  of  which  appel- 
lant agreed  to  sell  and  deliver  to  said  appel- 
lee f.  a.  b.  cars  at  Winona,  Minn.,  in  such 


reasonable  quantities  as  the  appellee  might 
from  time  to  time  require  in  Kaufman  coun- 
ty, Tex.,  or  in  such  other  territory  as  ap- 
pellant might  direct  at  the  usual  and  cus- 
tomary wholesale  prices  at  which  the  same 
are  sold  and  delivered  by  appellant  in  other 
similar  territories.  The  appellee  upon  his 
part  agreed  to  sell  goods  delivered  to  htm 
under  the  contract  in  Kaufman  county,  Tex., 
or  such  other  territory  as  the  appellant 
might  direct  from  the  date  of  the  contract 
until  the  1st  day  of  March,  1912,  at  which 
time  the  agreement  should  terminate.  It 
was  further  stipulated  In  the  contract  that 
appellee  should  keep  a  complete  record  of 
the  goods  disposed  of  in  his  territory  and 
on  hand  and  to  make  a  written  report  of  the 
same  to  appellant  as  it  might  require,  and 
that  at  the  expiration  of  the  contract  appel- 
lee would  pay  to  appellant  the  whole  amount 
then  remaining  unpaid  for  goods  sold  and 
delivered  to  him.  The  contract  was  signed 
by  appellant  in  Its  corporate  name,  by  Henry 
J.  McConnon,  president  and  by  appellee  W. 
A.  McCormick.  Indorsed  on  or  attached  to 
this  contract  Is  a  writing  signed  by  the  ap- 
pellees M.  L.  McCormick  and  W.  E.  Jones 
in  wtilch  they,  for  the  recited  consideration 
of  $1,  the  execution  of  the  written  conti-act 
sued  on  by  appellant,  and  the  sale  and  de- 
livery of  its  goods  to  the  appellee  McCor- 
mick, Jointly  and  severally  guarantee  to  the 
appellant  the  full  payment  of  all  indebted- 
ness of  appellee  W.  A.  McCormick  to  appel- 
lant according  to  the  terms  and  conditions  of 
the  contract  executed  by  appellant  and  said 
appellee.  On  March  14,  1913,  appellant  In- 
stituted this  suit  against  the  appellees,  W. 
A.  McCormick,  M.  L.  McCormick,  and  W.  B. 
Jones,  to  recover  the  sum  of  $878.28  alleged 
to  be  the  balance  due  and  unpaid  for  goods 
sold  to  appellee  W.  A.  McCormick  unuer  the 
contracts  mentioned.  In  answer  lu  appel- 
lant's suit,  the  appellee  W.  A.  McCormick, 
alleged  fraudulent  representations  made  to 
him  by  one  J.  H.  Sturdevant  charged  to  be 
the  agent  of  appellant,  which,  be  says,  in- 
duced him  to  sign  the  contract  sued  on,  the 
nature  of  which  alleged  representations  will 
sufficiently  appear  In  the  discussion  of  the 
questions  raised  by  the  assignments  of  er- 
ror. The  appellees  M.  L.  McCormick  and  W. 
E.  Jones  also  filed  answers,  but  we  deem  it 
unnecessary,  In  view  of  the  disposition  we 
shall  make  ot  the  appeal,  to  state  the  nature 
of  their  answers.  The  case  was  tried  and 
submitted  to  a  Jury  on  special  issues,  and, 
their  findings  being  favorable  to  appellees. 
Judgment  was  rendered  thereon  that  appel- 
lant take  nothing  by  its  suit,  and  that  the 
appellees  recover  their  costs.  Appellant 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  it  appealed. 

[1]  A  consideration  of  appellant's  first  as- 
signment of  error  is  objected  to,  in  effect,  on 
the  grounds  that  it  Is  multifarious,  does  not 
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definitely  point  out  Cbe  several  errors  com- 
plalned  o^  and  Is  not  followed  by  a  suffi- 
cient statement  In  explanation  and  support 
thereof  to  enable  the  court  to  determine  the 
questions  raised  without  searching  the  rec- 
ord for  the  facts  In  relation  thereto.  The 
objections  are  well  taken,  and  the  assign- 
ment win  not  be  considered. 

[2]  The  second  assignment  of  error  Is  as 
follows: 

"The  court  erred  in  admitting  in  eridence 
the  alleged  statements  of  J.  H.  Sturdevant  to 
establish  his  agency  of  and  authority  to  repre- 
sent the  plaintiff,  over  the  objections  of  appel- 
lant, to  which  exceptions  were  duly  taken,  and 
erred  in  refusing  to  give  appellant's  special 
charge  No.  1,  instracting  the  jury  to  disregard 
the  evidence  of  such  statements,  to  which  re- 
fusal appellant  duly  excepted,  and  also  erred  in 
giving  the  last  paragraph  of  the  charge  to  the 
Jury  instracting  them  'that  the  fact  of  agency 
cannot  be  established  upon  the  declarations  of 
the  agent  alone  that  he  was  such  agent,  but 
may  be  established  by  proof  of  circumstances, 
or  other  facts  which  satisfy  the  minds  of  the 
jury  tbat  such  relation  of  agency  existed,'  be- 
cause no  such  other  facts  had  been  proven,  to 
which  appellant  duly  excepted,  all  of  which  ap- 
pears in  plaintiff's  bill  of  exceptions,  and  was 
complained  of  in  the  third,  fourth,  and  fifth 
grounds  of  appellant's  motion  for  a  new  trial" 

The  consideration  of  this  assignment  Is 
also  objected  to  on  the  ground  that  it  is 
multifarious,  but  the  rulings  of  the  court 
therein  complained  of  relate  to  the  same  sub- 
ject, and  the  objections  will  be  overruled. 
The  proposition  propounded  under  this  as- 
signment is  to  the  effect  tbat  declarations 
of  an  agent  as  to  bis  authority  are  incom- 
petent to  prove  agency,  and,  there  being  no 
other  evidence  In  the  case  sufficient  to  prove 
the  agency  or  authority  of  J.  H.  Sturdevant 
to  represent  the  appellant,  the  rulings  com- 
plained of  were  errors,  for  which  the  Judg- 
ment should  be  reversed.  The  main  defense 
to  appellant's  suit,  in  substance,  was  and  is 
that  J.  H.  Sturdevant,  the  authorized  agent 
of  appellant  before  and  at  the  time  the  writ- 
ten contract  declared  on  was  executed,  rep- 
resented orally  to  appellee  W.  A.  MoCormlck, 
among  other  things,  that  If  he,  appellee, 
would  enter  Into  the  written  contract  declar- 
ed on,  appellant  would  furnish  him  their 
goods  to  be  sold  in  his  territory;  that  he 
would  be  required  to  make  cash,  credit,  and 
trial  sales  to  his  customers  of  said  goods; 
that  in  the  event  be  was  unable  to  make  cash 
or  credit  sales,  be  was  to  leave  a  consider- 
able amount  of  goods  with  prospective  cus- 
tomers as  a  "trial  sale,  and  If  the  articles 
of  goods  so  left  were  found  to  be  satisfac- 
tory, and  the  prospective  customer  desired 
to  keep  them,  after  using  a  portion  of  them, 
he  was  to  pay  for  same,  but,  if  not,  he  (ap- 
pellee) was  to  take  back  such  of  the  goods 
which  had  not  been  used";  that  in  making 
such  "trial  sales"  there  would  be  no  risk  on 
appellee's  part,  as  appellant  was  anxious  to 
introduce  its  goods  in  the  state  of  Texas, 


and  that  he  (appellee)  would  not  have  to 
stand  any  loss  by  reason  of  hJs  failure  to 
collect  outstanding  accounts  resulting  from 
time  or  trial  sales;  that  these  representa- 
tions were  relied  upon  In  good  faith  by  the 
defendant  at  the  time  he  entered  into  the 
written  contract  with  appellant,  and  they 
were  the  "sole  Inducing  cause  which  resulted 
in  the  consummation  of  said  contract;  that 
said  representations  were  willfully  and  fraud- 
ulently made  for  the  purpose  of  intentioii- 
aUy  inducing  appellee  to  enter  Into  said  con- 
tract ;  that  he  made  at  least  $2,000  worth  of 
trial  sales,  $1,800  of  which  cannot  be  col- 
lected." These  alleged  representations  are 
materially  variant  from  the  terms  of  the 
within  contract  sued  on,  and  therefore  the 
authority  of  J.  H.  Sturdevant  as  the  agent 
of  appellant  to  make  and  bind  appellant  by 
said  alleged  fraudulent  representations  was 
a  vital  issue  in  the  casa  The  Jury  found  in 
response  to  questions  asked  by  the  trial  court 
that  said  representations  were  made  by  Stur- 
devant, and  that  he  was  authorized  by  ap- 
pellant to  make  them;  that  appellee  relied 
upon  said  representations,  and  was  thereby 
induced  to  execute  the  written  contract  de- 
clared on. 

That  the  declarations  of  an  agent  are  in- 
competent to  establish  his  agency  Is  so  ele- 
mentary that  we  need  not  dte  authorities 
in  support  of  the  proposition.  Hence  the  ad- 
mission In  evidence  of  the  declarations  of 
the  witness  Sturdevant  to  the  effect  tbat  he 
was  the  authorized  agent  of  appellant,  cloth- 
ed with  authority  to  bind  It  by  his  repre- 
sentations, was  clearly  error,  and,  in  view 
of  the  state  of  the  evidence  as  shown  by  the 
record  sent  to  this  court,  was  prejudicial 
error.  The  testimony  offered  by  appellant 
upon  the  question  was  to  the  effect  tbat  Mr. 
Sturdevant  was  not  clothed  with  any  such 
authority,  and  the  facts  and  circumstances 
shown.  Independently  of  the  declarations  of 
agency  admitted  over  the  objections  of  ap- 
pellant, were  not  sufficient.  In  our  opinion, 
to  Justify  the  findings  of  the  jury.  At  all 
events,  it  is  clear,  we  think,  that  the  admis- 
sion of  the  declarations  and  the  refusal  of 
the  court  to  instruct  the  Jury,  as  requested 
by  appellant,  not  to  consider  them,  resulted 
in  material  injury  to  appellant  and  requires 
a  reversal  of  the  case. 

There  is  but  one  other  assignment  of  er- 
ror, and  a  consideration  of  it  Is  objected  to 
by  appellees  on  the  ground  that  it  too  is  not 
briefed  In  accordance  with  the  rules.  The 
objection  should  probably  be  sustained,  but, 
as  we  think  it  points  out  no  reversible  error, 
it  will  be  overruled. 

For  the  reason  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Beversed  and  remanded. 
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HAHPEE  ▼.  STEJWAKT  et  aL     CNo.  7876.) 

(Goart  of  Civil  Appeals  of  Texas.    Dallaa. 

Jnne  26,  1916.    Rehearing  Denied 

Oct  10,  1916.) 

1  TBC8PAB8  TO  TBT  TITLR  «S>27— jTTDOUBirr 

— Paktiks. 

A  judgment  for  plaintiff  in  an  action  of 
trespass  to  try  title  was  void  where  the  land  at 
the  time  was  the  homestead  of  defendant  and 
Us  wife,  but  the  wife  was  not  a  party  to  the 
suit,  and  it  was  not  res  judicata  in  a  subse- 
quent action  against  the  husband,  though  the 
wife  had  in  the  meantime  died  childless,  as  the 
homestead  interest  is  analogous  to  an  estate  by 
the  eatiiety,  and  the  interests  of  the  husband 
and  wife  are  not  separable. 

[£d.  Note.— For  other  cases,  see  Trespass  to 
Try  'nUe,  Cent  Dig.  {  33;   Dec.  Dig.  <S=>27.1 

2.  IiiJURCTioN  ®=9l09— Enjoininq  TSESFASa- 
Es— Defenses  and  Cottnttbclaivb. 

In  a  suit  to  enjoin  trespasses  upon  lands, 
it  was  proper  for  defendant  to  deny  plalntifTa 
title  and  assert  ownership  in  himself  and  to 
set  up  a  claim  for  damages  for  being  unlawfully 
dispossessed  of  his  lands  during  the  time  plain- 
tiff had  asserted  title  and  ownership. 

(fid.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  187;   Dec.  Dig.  <8=»109.] 

S.  Afpkai.  and  Fbbob  «=9 1010  — Review  — 

QcBsnoNa   or  Fact. 

Where  an  issue  of  fact  was  not  requested  to 
be  submitted  to  the  jury,  but  was  determined 
by  the  court,  the  Court  of  Civil  Appeals  could 
only  inspect  the  evidence  to  ascertain  whether 
the  finding  was  supported  thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {}  3979-8982,  4M4;  Dec. 
Dig.  «=9l010.] 

Appeal  from  District  Coart,  Kaufman 
OoDDty;    F.  Ll  Hawkins,  Judge. 

Action  by  Y.  H.  Harper  against  Cicero 
Stewart  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Afflnned. 

Bumpass  &  Crumbaugh,  of  Terrell,  for  ap- 
pellant Huffmaster  &  Hnffmaster,  of  Kauf- 
man, for  appellees. 

RASBCRY,  J.  Appellant,  Harper,  sued 
appellees,  Cicero,  Gus,  Ouy,  Buck,  and  Dan 
Stewart,  alleging  that  he  was  the  owner  of 
certain  lands  In  the  town  of  Lawrence,  Kauf- 
man county,  Tex.,  Including  block  41  thereof, 
and  that  appellees  were  interfering  with  his 
use  and  enjoyment  thereof  by  disputing  his 
title  thereto,  thereby  preventing  him  from 
selling  or  renting  same,  whereby  said  prem- 
ises had  been  vacant  for  a  period  of  six 
months.  Judgment  was  sought  for  damages 
for  the  use  and  rental  of  said  premises  at 
HO  per  montb  for  six  months,  and  for  in- 
junction pendente  lite,  restraining  the  ap- 
pellees from  disputing  his  title,  trespassing 
upon,  occupying,  or  using  his  premises  or  in- 
terfering with  bis  tenanta  Upon  filing  the 
petition  injunctlcm  was  issued  in  the  terms 
prayed  for.  Subsequently  all  the  appellees, 
except  Dan  Stewart,  In  response  to  the  suit, 
tendered  the  general  issue.  Dan  Stewart,  in 
effect,  irfeaded  that  said  block  41  was  his 
homestead,  notwithstanding  which  the  appel- 
tant,  prior  to  the  commencement  of  his  suit, 


unlawfully  entered  thereon  and  took  posses- 
sion of  same,  and  has  since,  without  right, 
asserted  ownership  therein.  By  cross-action 
said  Dan  Stewart  charged,  among  other  mat- 
ters, that  by  the  Issuance  of  the  said  in- 
junction he  was  deprived  of  the  use  of  his 
said  homestead  premises  for  a  i>eriod  of  sev- 
eral months,  whereby  he  was  damaged  in  the 
sum  of  $10  per  month,  for  the  reason  that 
said  injunction  was  unlawfully  procured. 
By  appropriate  pleading  appellant  denied 
that  block  41  was  appellee  Dan  Stewart's 
homestead,  or  that  he  had  been  damaged  as 
alleged,  and,  in  addition,  pleaded  the  facts 
constituting  his  title  thereto.  There  was 
trial  by  Jury  to  whom  was  submitted  the 
facts  upon  special  issues.  Upon  the  find-' 
lugs  of  the  Jury  the  court  by  appropriate 
judgment  decreed  the  title  to  block  41  to  be 
in  Dan  Stewart,  and  awarded  him  $147.50 
damages  for  loss  of  rentals.  The  injunction 
as  to  the  other  lands  was  pei-petuated 
against  all  the  appelleea  From  the  judg- 
ment  thus   outlined,   this   appeal    Is   taken. 

The  essential  and  material  facts  adduced 
at  the  trial  are,  In  substance,  these:  Dan 
Stewart  and  wife  married  in  the  year  1887. 
In  the  year  1000  he  bought  block  41  in  Law- 
rence from  Sarah  E.  King,  and  moved  there- 
on with  his  wife,  occupying  and  using  same 
as  their  homestead,  although  he  did  not  se- 
cure deed  until  March  19,  1901.  Stewart  and 
his  wife  lived  upon  block  41  eight  years. 
In  1908  Stewart,  who  by  occupation  is  a 
machinist,  was  employed  in  the  town  of 
Talty.  While  so  employed  he  went  to  and 
from  his  place  of  employment  to  Lawrence 
where  his  wife  remained  until  the  spring  of 
1909,  at  which  time  he  rented  a  residence  in 
Tblty,  whence  he  removed  his  wife  and 
hons(dt>old  goods.  When  Dan  Stewart  and 
his  wife  removed  to  Talty  they  did  so  tem- 
porarily,  intending  to  return  to  Lawrence 
when  his  employment  permitted.  They  did 
leave  Talty  in  September,  1911,  and  returned 
to  Lawrenca  They  attempted,  but  failed,  to 
secure  possession  of  their  homestead,  due  to 
the  refusal  of  one  Rhodes  to  surrender  pos- 
session of  same.  Rhodes  went  in  possession 
of  the  premises  as  a  tenant  of  Stewart,  and 
claimed  to  have  leased  the  bouse  for  a  year, 
which  had  not  expired,  while  Stewart 
claimed  his  tenancy  was  from  month  to 
month.  Except  for  a  short  period  of  time 
at  Terrell,  Stewart  and  wife  continued  to 
live  In  Lawrence  after  their  return  from 
Talty,  maintaining  block  41  was  bis  home- 
stead, and  attempting  to  secure  possession  of 
same  until  the  commencement  of  this  suit. 

In  the  meanwhile  appellant  had  recovered 
judgment  in  the  district  court  of  Kaufman 
county  upon  simple  debt  against  Cicero  and 
Dan  Stewart  Upon  that  Judgment .  execu- 
tion was -issued  and  levied  by  the  constable 
March  21,  1912,  niwn  certain  lands,  among 
them  being  block  41.    In  the  manner  provld- 
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ed  by  law  said  block  41  was  sold  May  7, 1912, 
at  public  auctlou  to  appellant  for  the  sum 
of  ^0.  Thereafter,  on  May  8,  1912,  said 
constable  by  deed  conveyed  said  block  41  to 
appellant.  Harper.  Subsequently  appellant 
sued  Dan  Stewart  In  statutory  form  of  tres- 
pass to  try  title  to  recover  block  41,  conveyed 
to  appellant  by  the  constable's  deed  noted. 
In  that  suit  Stewart  defaulted  and  on  August 
1,  1912,  Judgment  was  entered  decreeing 
that  appellant  recover  of  appellee  Dan  Stew- 
art block  41,  and  awarded  appellant  writ  of 
possession  and  costs.  The  Judgment  was 
not  against  Dan  Stewart's  wife,  who  was 
living  at  the  time  the  Judgment  was  reu- 
.  dered,  and  was  not  made  a  party  thereto.  In 
such  connection  It  appears  from  the  evidence 
that  she  died  In  the  summer  of  the  year 
1913,  childless.  The  sole  issue  submitted  to 
the  Jury  was  this  question: 

"On  August  1,  1912.  the  date  of  the  judgment 
of  the  plaintiff  against  the  defendant  Dan 
Stewart,  and  at  the  time  of  the  levying  of  the 
execution  on  said  judgment  and  the  sale  of  the 
land  thereunder,  was  the  land  described  in  the 
answer  of  the  defendant  Dan  Stewart  the  home- 
stead of  Dan  Stewart  and  his  wife,  Bessie 
Stewart?" 

The  answer  of  the  Jury  was,  "Yes." 
[1]  It  is  first  urged  under  appropriate  as- 
signment of  error  that  the  court  erred  in 
rendering  Judgment  for  Dan  Stewart  for  the 
title  and  possession  of  block  41,  for  the  rea- 
son that,  such  title  and  possession  having 
been  adjudicated  between  the  same  parties 
In  a  former  suit,  Stewart  was  concluded 
thereby,  and  could  not  again  urge  In  a  simi- 
lar suit  his  title  thereto;  in  other  words,  that 
the  issue  was  res  Judicata  between  Stewart 
and  appellant.  We  recognize  the  nearly  uni- 
versal rule  that  the  Judgment  of  a  court  of 
competent  Jurisdiction  upon  an  issue  litigat- 
ed between  parties  or  an  issue  which  the 
parties  might  have  litigated  is  conclusive  in 
all  subsequent  controversies  directly  involv- 
ing the  same  or  incidental  issues,  and  the  ci- 
tation of  authorities  is  unnecessary  in  sup- 
port of  the  rule.  But  obviously  such  rule 
would  have  no  application  U  the  Judgment 
asserted  as  a  l>ar  was  void.  Such  was  the 
claim  made  in  the  court  I>elow  in  reference 
to  the  Judgment  of  August  1,  1912,  against 
Dan  Stewart,  and  the  contention  is  renewed 
In  this  court.  Hence  the  Inquiry  is:  Was 
that  Judgment  void?  And  upon  the  facts 
presented  by  the  record  we  conclude  it  was. 
As  we  have  shown  in  our  statement  of  the 
case,  at  the  time  of  the  sale  of  block  41  to 
appellant  under  execution,  and  at  the  time 
of  the  rendition  of  the  Judgment  in  the  suit 
of  trespass  to  try  title  divesting  title  out  of 
Dan  Stewart  and  investing  appellant  with 
title  thereto,  said  block  41  was  the  family 
homestead  of  Stewart  and  wife  and  exempt 
from  forced  sale  for  the  payment  of  the 
character  of  debt  for  which  it  was  sold.  As 
much  la  admitted  by  counsel  for  appellant, 
but  the  contention  is  made  that  Stewart, 
failing  to  plead  his  exemption  In  that  suit, 


was,  on  that  issue,  oonduded  thereby,  and 
that,  while  the  Judgment  against  Stewart 
did  not  conclude  the  wife's  homestead  right, 
yet  upon  her  subsequent  death,  whldi  oc- 
curred before  the  filing  of  this  suit,  her  right 
of  use  and  occupancy  being  personal  ceased, 
as  did  her  husband's;  in  short,  that  Stew- 
art's right  of  use  and  occupancy  after  the 
Judgment  against  him  was  merely  incidental 
to  such  right  on  the  part  of  the  wife.  The 
precise  question  under  facts  nearly  analo- 
gous was  decided  adversely  to  appellant's  con- 
tention in  the  case  of  Mexla  v.  Lewis,  3  Tex. 
Civ.  App.113,  21  S.  W.  1016.  In  that  case, 
as  In  the  Instant  one,  Judgment  was  secured 
against  the  husband,  and  not  the  wife,  for 
lands  constituting  their  homestead.  Subse- 
quently a  second  suit  was  filed,  baaed  on 
the  claim  that  Lewis  and  wife  had  abandon- 
ed the  homestead,  which  would  in  law  en- 
title plaintiff  to  possession  against  both.  In 
disposing  of  the  case  the  court  said: 

"As  to  all  of  the  land  which  was  nsed  and  oc- 
cupied as  a  homestead  by  I/ewis  and  wife  at  the 
time  of  the  institution  of  the  first  suit,  the 
judgment  obtained  aicainst  Lewis  in  that  suit 
was  inoperative  and  uf  no  effect  as  to  either 
Lewis  or  bis  wife.  Mrs.  Lewis  was  not  a  party 
to  that  suit  and  the  homestead  right  was  not  put 
in  issue.  Whatever  may  be  said  of  the  character 
of  the  homestead  estate,  it  is  considered  as  an 
entirety,  and  the  interests  of  the  husband  and 
wife  are  not  separable.  The  judgment  against 
Lewis  could  have  no  prospective  effect,  and  if 
at  the  time  of  its  rendition  it  was  inoperative, 
it  could  not  be  put  into  operation  by  a  subse- 
quent abandonment  of  the  land  as  a  homestead." 

To  tEe  same  effect  is  the  case  of  Campbell 
T.  Elliott,  52  Tex.  161,  where  it  Is  said : 

"The  homestead  estate  is  more  analogous  to 
an  estate  by  entirety  than  that  of  Joint  tenancy, 
they  having  alike  the  four  unities  of  interest, 
title,  time,  and  possession,  while  the  estate  by 
entirety  has  the  fifth  unity  of  person ;  that 
this,  unlike  an  estate  of  jomt  tenancy,  can  be 
vested  in  but  two  natural  persons  only,  who  are 
regarded  as  but  one  in  law,  who  are  seised  not 
of  an  undivided  moiety  of  the  whole,  but  earh 
takes  an  entirety  and  are  seised  per  tout,  bat 
not  per  my,  who  cannot  alienate  separately, 
but  must  alienate  jointly,  who  cannot  sever 
at  pleasure,  but  bold  an  estate  which,  while  it 
remains  theirs,  is  inseverable,  who  cannot  have 
partition  uulens  in  a  divorce  proceeding  severing 
their  matrimonial  relations,  and  who  have  not 
tbe  right  of  survivurdiip,  but  upon  the  decease 
of  either  spouse  tbe  other  continues  to  hold  the 
entire  homestead  estate  as  such." 

It  Is  unnecessary  to  discuss  tbe  obTions 
parpose  of  the  rule  quoted,  since,  being  the 
rule,  no  beneficial  purpose  could  be  attained 
in  that  respect.  It  is  sutBcient  to  say  that  by 
the  rule  of  entirety,  or,  as  said  in  Campbell 
T.  Elliott,  supra,  by  the  rule  per  tout  et  non 
per  my,  the  Judgment  of  Angust  1,  1912,  af- 
fected neither  the  homestead  right  of  Stewart 
nor  his  wife  and  is  void  in  that  respect.  I 

[2]  It  is  also  urged  that  in  a  suit  to  en- 
Join  trespass  upon  lands  it  may  not  be 
urged  as  defensive  matter  that  the  party 
sought  to  be  enjoined  is,  in  fact,  the  owner 
of  such  lands,  and  to  Incidentally  sue  for 
damages  resulting  from  the  Issuance  of  soeb 
injtmctlon.   We  are  unable  to  agree  with  the 
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contenUim.  Ai^>ellant  based  his  right  to  the 
InjnnctiMi  upon  ownership.  Appellee  denied 
that  appellant  owned  the  land,  and  asserted 
ow-nership  In  himself.  We  can  conceive  no 
defense  more  natural  or  more  responsive 
than  such  a  one,  nor  one  that  more  nearly 
subserves  the  purxx>se  of  the  answer  which 
is  said  to  he  to  rebut  the  ta.cta  alleged  by 
the  petition.  The  claim  for  damages  for 
being  unlawfully  dispossessed  of  his  lands 
dnring  the  time  appellant  had  asserted  title 
aad  ownership  was  equally  natural  and  re- 
sponsive, and  followed,  as  matter  of  course, 
If  appellee  was  owner  of  the  lands. 

[3]  It  Is  also  urged  that  the  court  erred 
in  allowing  appellee  damages  In  the  sum  of 
$147.50,  in  effect,  because  such  finding  is  not 
sustained  by  the  evidence.  Tliis  was  an  is- 
gne  of  fact  not  submitted  to  the  Jury,  nor  re- 
quested to  be  submitted  to  the  Jury,  but 
which  was  found  by  the  court.  In  such  cases 
our  duty  and  authority  Is  circumscribed,  be- 
ing confined  to  an  Inspection  of  the  evidence 
to  ascertain  whether  the  finding  of  the  court 
la  snpported  thereby.  This  we  have  done, 
and,  without  attempting  to  set  out  the  evi- 
dence, we  conclude  that  there  is  in  the  rec- 
ord sufficient  testimony  to  support  the  finding 
in  that  respect. 

All  other  assignments  of  error  raise  in  a 
different  way  the  Issues  already  discussed, 
and  for  that  reason  will  be  overrqled. 

Finding  no  reveislble  error  in  the  record, 
I        the  Judgment  is  affirmed. 
I  Affirmed. 


TITTERINGTON  ▼.  DEtJTSCH  et  al* 
(So.  7400.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

June  26,  1915.    Rehearing  Denied 

Oct  16,  1915.) 

MOBTGAOES  9=3356  —  FOBECLOSUBB  —  NOTICK. 

Where  a  builder's  contract  conveyed  the 
property  to  a  trustee  with  power  to  sell  at  pub- 
lic Bale  on  default  and  after  the  trustee  had  given 
PDblic  notice  of  the  time  prescribed  by  the  stat- 
ntea  of  Texas  for  the  sale  of  real  estate  under 
deeds  of  trust,  and  that  after  such  sale  the 
tnistee  ihould  make  a  deed,  etc.,  a  sale  is  not 
void;  notice  having  been  given  in  three  pub- 
lic places  in  the  count;  as  required  by  statute, 
thoogh  tile  trustee  himself  had  the  notices  post- 
ed by  another  and  selected  only  one  of  the  pub- 
lie  places. 

[Rd.  Note. — For  other  cases,  see  Mortcages, 
Cent  Dig.  {{  1063-1067;   Dec.  Dig.  «=>356.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Snit  by  George  A.  Titterlngton  against  B. 
Dentsch  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Geo.  A.  Titterlngton,  of  Dallas,  pro  se. 
Bead,  Lowrance  &  Bates,  of  Dallas,  for  ap- 
pellees. 

TALBOT,  J.  Appellant,  George  A.  Titter- 
lngton, t^rongbt  this  suit  against  the  appel- 
lees, B.  Deutsch  and  W.  F.  Smith,  to  set 


aside  a  trostee's  sale  of  land  made  on  the 
4th  day  of  November,  1913.  The  ground  al- 
leged for  setting  aside  the  sale  Is  that  the 
trustee  had  failed  to  properly  post  notices 
thereof.  The  case  was  tried  before  the  court 
without  the  intervention  of  a  Jury  and  Judg- 
ment rendered  in  favor  of  the  defendants. 
The  plaintlfTs  motion  for  a  new  trial  was 
overruled,  and  he  appealed. 

The  court  filed  conclusions  of  fact  and 
law;  the  substance  of  the  conclusions  of  fact, 
so  far  as  is  necessary  to  be  stated  for  the 
purposes  of  this  appeal,  which  we  adopt, 
being  as  follows:  That  on  the  14th  day  of 
March,  1913,  Leopole  Schwarz  and  wife, 
Amelle  Schwarz,  executed  a  C3rtaln  mechan- 
ic's lien  contract,  granting  and  conveying  to 

A.  0.  Schwarz  Construction  Company  a  me- 
chanic's and  builder's  Hen  on  lot  3  in  block 

B.  Warran's  revised  addition  to  the  city  of 
Dallas,  Tex.,  for  the  purpose  of  securing 
three  notes  of  even  date  therewith,  two  of 
said  notes  for  the  principal  sum  of  |300 
each,  and  one  for  the  sum  of  $450,  and  said 
notes  for  $300  each  maturing  respectively 
three  and  four  years  after  date  thereof,  and 
the  one  for  $450  maturing  five  years  after 
date  thereof.  Said  mechanic's  and  builder's 
lien  contract  provides  that  said  notes  bear 
interest  at  the  rate  of  8  per  cent,  per  an- 
num, payable  semiannually,  and  if  default  is 
made  in  the  payment  of  any  of  said  notes, 
or  in  any  installment  of  interest  on  said 
notes  when  due,  the  holder  thereof  may  ma- 
ture said  notes  at  his  election.  Said  mechan- 
ic's and  builder's  lien  contract  also  conveys 
to  A.  O.  Moser,  trustee,  power  and  au- 
thority to  sell  said  property  at  public  sale 
at  the  request  of  the  bolder  of  said  notes  aft- 
er default  in  the  payment  of  said  notes  or 
any  installment  of  interest  thereon^  and 
provides  that  said  trustee  shall  sell  said 
pr(^?erty  at  public  auction  at  the  door  of  the 
county  courthouse  in  the  city  of  Dallas,  Dal- 
las county,  Tex.,  "after  having  given  public 
notice  of  the  time  prescribed  by  the  statutes 
of  Texas  for  the  sale  of  real  estate  under 
deeds  of  trust,"  and  after  such  sale  to  make 
to  the  purchaser  thereof  a  good  and  suffi- 
cient deed  In  fee  simple  for  said  premises, 
and  also  provides  that  the  deed  made  by  said 
trustee  shall  be  prima  fade  evidence  of  the 
truth  of  all  recitals  as  to  default  in  the  pay- 
ment of  said  notes  or  interest,  the  request  to 
the  trustee  to  sell,  to  advertise  such  sale,  the 
proceedings  at  such  sale,  and  the  facts,  if 
any,  authorizing  the  substitute  trustee  to 
act  in  the  premises.  Said  mechanic's  and 
builder's  lien  was  duly  acknowledged,  as 
required  by  law,  on  March  14, 1913,  and  duly 
filed  for  record  on  the  15th  day  of  March, 
1913,  recorded  in  volume  27,  p.  87,  of  the  rec- 
ords of  mechanic's  liens,  etc.,  of  Dallas  coun- 
ty, Tex.  Said  three  notes  as  set  out  in  said 
mechanic's  and  builder's  lien  contract  were 
duly  executed  on,  to  wit,  the  14th  day  of 
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March,  1914,  and  delivered  to  said  A.  C. 
Schwarz  Construction  Company.  On  said 
date  the  A,  C.  Schwarz  Construction  Com- 
pany executed  a  written  transfer,  conveying 
said  notes  and  the  lien  securing  same  to  B. 
Deutsch,  and  said  transfer  was  duly  ac- 
knowledged on  the  14th  day  of  March,  1913, 
and  filed  for  record  on  the  ISth  day  of  March, 
1913,  and  recorded  in  volume  576,  p.  392, 
of  the  records  of  deeds,  etc.,  of  Dallas  coun- 
ty, Tex. 

Default  was  made  In  the  payment  of  the 
semiannual  Interest  due  on  said  notes  on, 
to  wit,  the  14th  day  of  September,  1913,  and 
B.  Deutsch  thereafter  declared  said  notes 
dne  and  requested  the  trustee,  A.  CL  Moser, 
to  sell  said  property  after  default  had  been 
made  in  the  payment  of  said  semiannual 
Interest.  That  Tom  F.  Lewis  was  requested 
by  B.  Deutsch  to  prepare  notices  of  sale  of 
said  property  under  said  trust  agreement, 
and  said  A.  C.  Moser,  trustee,  called  at  the 
ofllee  of  Tom  F.  Levtis,  and  signed  said  notic- 
es, and  requested  said  Lewis  to  post  one 
of  said  notices  at  the  courthouse  door  in 
the  dty  and  county  of  Dallas,  Tex.,  and 
post  the  other  two  of  said  notices  In  public 
places  In  Dallas  county,  Tex.  That  said 
Lewis  posted  one  of  said  notices  at  the  court- 
house door  in  Dallas  county,  Tex.,  and  one 
on  the  Hutchins  Road  in  Dallas  county,  and 
one  on  the  White  Rock  Road  in  Dallas  county, 
and  all  of  said  notices  were  duly  signed  by 
said  A.  G.  Moser,  trustee,  and  all  of  said 
notices  were  posted  more  than  20  days  prior 
to  the  4th  day  of  November,  1913,  but  said 
trustee  did  not  know  where  said  other  two 
notices  were  posted,  and  said  notices  duly 
stated  the  time,  place,  and  manner  of  making 
said  public  sale,  and  said  sale  was  made  by 
A.  G.  Moser  at  the  courthouse  door  In  the 
dty  and  county  of  Dallas,  Tex.,  on  the  4th 
day  of  Nov'euiber,  1913,  between  the  hours 
of  10  o'clock  a.  m.  and  4  o'clock  p.  m.  That 
said  trustee,  A.  C.  Moeer,  duly  made  said 
sale  of  said  property  at  said  time  and  place 
and  executed  a  trustee's  deed  conveying 
said  property  to  B.  Deutsch,  who  bid  In  said 
property  at  said  sale,  and  said  trustee's  deed 
was  duly  acknowledged  on  the  4th  day  of 
November,  1913,  and  filed  for  record  on  the 
4th  day  of  November,  1914,  and  duly  recorded 
in  volume  598,  p.  39,  of  the  recoi'ds  of  trustees* 
deeds,  etc.,  of  Dallas  county,  Tex.  That  ou 
the  12th  day  of  May,  1913,  Leopole  and 
Amelie  Schwarz  executed  a  deed  conveying 
said  property  to  W.  F.  Smith,  and  said  Smith 
assumed  the  payment  of  said  three  notes 
described  In  said  mechanic's  and  bidlder's 
lien  contract,  and  executed  a  note  of  even 
date  therewith  for  the  sum  of  $4S5  payable 
to  the  order  of  Amelie  Schwarz,  and  due  and 
payable  in  monthly  installments  of  $15  each, 
the  first  installment  being  dne  on  or  before 
June  12, 1913,  and  one  Installment  due  on  or 
before  the  12th  day  of  each  and  every  month 
thereafter  until  paid,  and  said  note  bearing 
interest  at  the  rate  of  8  per  cent  per  annum. 


payable  semiannually,  and  said  deed  and 
note  expressly  provided  for  a  vendor's  lien 
contract,  and  said  note  expressly  provided 
that  failure  to  pay  any  installment  of  princi- 
pal or  interest  when  due  thereon  should  at 
the  election  of  the  holder  thereof  mature 
same.  On  the  15th  day  of  May,  1£13,  Amelie 
Schwarz  and  Leopole  Schwarz  executed  a 
written  transfer,  conveying  said  note  and 
the  lien  securing  same  on  said  property  to 
George  A.  Tltterington,  and  said  transfer 
was  duly  acknowledged,  as  required  by  law, 
and  filed  for  record  on  the  21st  day  of  May, 
1913,  and  recorded  in  volume  583,  p.  38,  rec- 
ords of  deeds,  etc.,  of  Dallas  county,  Tex.,  and 
said  note  was  duly  indorsed  by  said  Amelie 
Schwarz  and  Leopole  Schwarz,  and  made 
payable  to  George  A.  Tltterington,  without 
recourse  on  tbenx  That  $30  was  paid  on 
said  note  and  credited  on  same  on  July  22, 
1913.  That  George  A.  Tltterington  had  no 
notice  or  knowledge  of  the  sale  of  said  prop- 
erty under  said  deed  of  trust,  untU  several 
days  after  trustee's  sale,  and  after  said 
property  had  been  sold  and  the  deed  executed 
by  the  trustee  on  or  about  November  10, 
1913,  he  went  to  see  B.  Deutsch  and  offered 
to  redeem  said  property  for  his  said  sale  and 
to  pay  B.  Dentsch  the  amount  of  his  notes 
and  interest  and  costs  of  sale,  but  said  B. 
Deutsch  refused  to  accept  same  and  claimed 
that  he  was  the  owner  of  said  property.  Said 
George  A.  Tltterington  made  no  farther  in- 
quiry as  to  whether  or  not  said  Interest  had 
been  paid  on  said  three  notes  described  in 
said  mechanic's  and  bullaer's  Hen  contract, 
at  the  time  same  became  due  on  September 
14,  1913,  except  prior  to  said  date  he  Inquired 
of  W.  F.  Smith  If  said  Smith  would  pay  said 
Interest,  and  was  led  to  believe  by  said 
Smith  that  said  interest  would  be  paid  when 
due. 

The  prayer  of  the  plaintiff's  petition  was 
that  the  deed  made  by  Moser  as  trustee  be 
canceled;  that  plalntlir  be  allowed  to  pay  off 
the  Indebtedness  due  the  defendant  Deutsch, 
together  with  the  expenses  of  the  trustee's 
sale;  and  that  plalntiCTs  junior  lien  on  the 
property  Involved  be  foreclosed. 

The  court  held,  as  a  matter  of  law,  that 
the  sale  by  A.  O.  Moser,  trustee,  was  valid; 
that  defendant  Deutsch  by  bis  purdiase  at 
said  sale  acquired  a  good  title  to  the  property 
In  controversy;  and  that  the  plaintiff,  Tlt- 
terington, had  no  right  to  redeem  the  same 
or  to  foreclose  his  lien  thereon. 

The  first  assignment  of  error  shows  the 
appellant's  contention  and  presents  the  only 
question  tot  our  dedsion.  This  assignment 
Is  as  follows: 

"The  comrt  erred  in  rendering  judpnent 
against  plaintiff  and  in  favor  of  defendnnt  B. 
I>eut8ch,  and  in  refusing  to  allow  plaintiff  to 
redeem  the  property  from  the  trustee's  sale 
which  was  made  to  B.  Deutsch  by  the  payment 
to  him  of  bis  debt  and  interest  up  to  the  time 
of  tender;  the  evidence  showing  that  said  de- 
fendant had  a  first  and  supenor  valid  lien 
against  the  land  described  in  plaintiff'B  petition 
under  mechanic's  lien  and  trust  deed,  in  which 
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there  was  a  power  of  sale,  upon  default,  given  | 
to  A.  CS.  Moser  aa  trnstee  to  aell  tbe  land  cot-  t 
ered  thereby  only  after  having  given  pnblic 
notice  of  the  time  and  place  of  sale  in  the  man- 
ner and  form  and  length  of  time  prescribed  by 
the  statatea  of  Texas  for  tbe  sale  of  reel  estate 
under  deeds  of  trusts.  And  it  further  appear- 
ing that  in  foreclosure  and  sale  to  said  defendant 
the  said  notices  were  not  posted  by  said  trus- 
tee; that  he  turned  over  to  T.  F.  Lewis — a 
strsLDger  to  said  mechanic's  lien  and  trost  deed — 
the  posting  of  said  notices;  and  that  said  A. 
G.  Moser  did  not  select  the  places  where  said 
notices  were  to  be  and  were  posted,  and  did_  not 
direct  the  posting  of  any  one  of  such  notices, 
and  did  not  know  where  any  one  of  them  was 
posted,  except  that  he  told  said  Lewis  to  post 
one  at  the  courthouse  door  at  Dallas,  Tex.; 
the  evidence  further  showing  that  plaintiff  had 
and  held  a  valid  and  subsisting  unpaid  debt  and 
lien  against  the  same  property  second  and  in- 
ferior to  that  so  held  by  defendant  B.  Deutsch; 
and  tbe  evidence  further  showing  that  the  proft- 
erty  was  worth  at  least  $1,800." 

The  validity  of  tbe  notes  and  mechanic's 
lien.  In  its  nature  a  deed  of  trust  authoriz- 
ing the  trustee,  A.  C.  Moser,  to  sell  the  prop- 
erty therein  described  upon  default  in  the 
payment  of  tbe  principal  or  interest  of  the 
notes  held  by  tbe  defendant  Deutsch,  Is  not 
questioned;  and,  as  shown  by  our  conclu- 
sions of  fact,  default  was  made  In  the  pay- 
ment of  the  Installment  of  interest  whldi 
became  due  September  14,  1913.  After  such 
default,  the  defendant  Deutsch  declared  tbe 
notes  due  and  payable  and  requested  his 
attorney,  T.  F.  Lewis,  to  prepare  notices  of 
the  sale  of  tbe  property  covered  by  the  deed 
of  trust  and  requested  the  trustee,  Moaer, 
to  call  at  the  office  of  tbe  said  Lewis  and 
sign  Bald  notices.  The  notices  were  pre- 
pared, and  the  trustee  called  and  signed 
them  as  requested.  The  trustee,  Moser,  then 
requested  Mr.  Lewis  to  post  said  notices  as 
provided  for  In  the  deed  of  trust,  and  this 
he  did.  The  trustee,  Moser,  directed  that 
one  of  the  notices  be  posted  at  tbe  courthouse 
door  of  Dallas  county,  Tex.,  and  knew  that 
direction  was  compiled  with.  He  directed 
that  tbe  other  two  notices  be  posted  in  two 
other  public  places  in  Dallas  county,  and 
this  was  done,  but  tbe  trustee,  Moser,  did 
not  himself  know  at  what  places  they  were 
posted.  The  trust  agreement,  with  power 
of  sale,  provided  that : 

"The  deed  made  by  said  trustee  shall  be  prima 
facie  evidence  of  the  trust,  of  all  recitals  as  to 
default  in  the  payment  of  said  notes  or  inter- 
est, the  request  to  the  trustee  to  sell,  to  adver- 
tise such  sale,  the  proceedings  at  such,"  etc. 

The  question  then  is :  Was  the  sale  by  the 
trustee,  Moser,  and  at  which  the  defendant 
Deutsch  bought,  invalid  and  should  have 
been  set  aside  because  the  said  Moser  did 
not  in  pert9on  post  the  notices  of  said  sale? 
Tbe  deed  of  trust  under  which  the  sale 
was  made  provided,  as  has  been  seen,  that 
the  trustee  should  sell  after  having  given 
public  notice  of  tbe  time  and  place  of  sale 
in  tbe  manner  and  form  and  length  of  time 
prescribed  by  the  statutes  of  Texas  for  the 
eale  of  real  estate  under  deed  of  trust,  and 
tbe  Btatntes  referred  to  are,  in  substance, 


that  such  sales  shall  be  made  at  jmblie  yen- 
due  In  tbe  county  where  the  real  estate  Is  sit- 
uated between  the  hours  of  10  o'clock  a.  m. 
and  4  o'clock  p.  m.  of  tbe  first  Tuesday  in  any 
month,  after  giving  at  least  20  days'  notice 
thereof  by  posting  written  notices  thereof 
In  three  pnblic  places  in  the  county,  one  of 
which  notices  shall  be  posted  at  tbe  court- 
house door  "of  said  county.  That  the  evi- 
dence was  sufficient  to  show  a  compliance 
with  the  terms  of  the  deed  of  trust  and  the 
the  statutes  referred  to,  tn  giving  notice  of 
the  sale  at  which  the  defendant  purchased, 
we  have  no  doubt  Indeed,  similar  sales 
under  practically  the  same  state  of  facts 
have  been  upheld  by  decisions  of  our  appel- 
late courts.  Boe  v.  Davis,  142  S.  W.  961; 
Id.  (Sup.)  172  S.  W.  708;  Walker  ▼.  Taylor, 
142  S.  W.  81 ;  Adams  v.  Zellner,  174  S.  W. 
933.  That  the  trustee,  Moser,  did  not  spe- 
dflcally  name  the  places  where  two  of  the 
notices  of  the  sale  should  be  posted,  does 
not  materially  afTect  the  question  and  dis- 
tinguish the  case  from  those  above  cited. 
He  did  direct  that  one  of  said  notices  be 
posted  at  the  courthouse  door  of  Dallas 
county,  Tex.,  and  that  the  other  two  be  post- 
ed in  public  places  in  said  county,  and  that 
these  instructions  were  literally  complied 
with  is  not  denied.  The  deed  of  trust  pro- 
vided that  the  sale  should  be  made  upon  such 
public  notice  thereof  as  Is  prescribed  by  the 
statutes  for  the  sale  of  real  estate  under 
such  Instruments,  and  among  the  things  pre- 
scribed is  that  tbe  notices  shall  be  posted 
in  three  public  places  of  tbe  county.  The 
notices  of  the  sale  in  this  instance  were 
so  posted,  and  hence  we  hold  that  both  the 
terms  of  the  deed  of  trust  and  the  statutes 
were  met  and  complied  with. 

The  cases  cited  expressly  hold  that  it  is 
not  necessary,  in  cases  of  this  character, 
that  the  trustee  should  personally  post  the 
notices,  but  that  this  may  be  delegated  to 
an  agent,  and  we  can  see  no  good  reason  for 
holding  that,  notwithstanding  this  is  true; 
the  "public  places"  at  which  such  several 
notices  be  posted,  other  than  the  courthouse 
door  of  the  county,  should  be  named  by  the 
trustee  or  the  sale  will  be  held  to  be  void. 
If  the  opinion  In  the  case  of  Meisner  y.  Tay- 
lor, 58  Tex.  Civ.  App.  187,  120  S.  W.  1014, 
embraces  such  a  holding,  the  same  was  not 
necessary  to  a  decision  of  that  case,  is  not 
an  authoritative  expression  upon  the  ques- 
tion, and  has  not  been  followed  in  subsequent 
cases  of  tbe  appellate  courts  of  this  state. 
In  our  opinion  the  selection  of  tbe  places  by 
the  trustee  named  in  a  deed  of  trust  in- 
volves no  such  elonent  of  judgment  or  dis- 
cretion as  requires  either  the  posting  of  the 
notices  of  sale  by  the  trtistee  in  person  or 
the  naming  by  him.  In  the  event  he  commits 
the  performance  of  that  duty  to  another,  of 
the  places  where  such  notices  shall  be  posted. 
The  terms  of  a  deed  of  trust  requiring  the 
sale  authorized  under  it  to  be  advertised  tn 
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the  manner  prescribed  by  the  statutes  of  this 
state  for  the  sale  of  real  estate  Is,  In  our 
opinion,  satisfied  wben  the  notices  thereof 
have  been  posted  as  required,  whether  post' 
ed  by  the  trustee  In  person  or  by  some  per- 
son selected  by  him  to  perform  that  service, 
and  without  regard  to  whether  such  person 
so  selected  was  instructed  to  post  the  notices 
at  certain  designated  public  places.  Such 
is  the  effect  of  the  holdings  In  the  cases 
dted  above,  and  especially  in  the  case  of 
Adams  v.  Zelluer,  supra,  decided  by  this 
court,  and  in  Walker  v.  Taylor,  decided  by 
the  Court  of  Civil  Appeals  for  the  Fourth 
District.  In  Adams  v.  Zellner,  one  of  the 
notices  was  posted  by  the  trustee  at  the 
courthouse  door  in  Hill  county,  one  was 
mailed  to  some  one  at  Whitney,  and  the 
other  to  some  one  at  Hubbard  or  Itasca, 
with  the  request  in  each  instance  tliat  the 
notice  be  posted.  It  does  not  appear  that 
specific  directions  accompanied  the  notices 
that  they  be  posted  In  places  named  by  the 
trustee,  and,  notwithstanding  this.  It  was 
held  that  the  evidence  Justified  a  finding  of 
compliance  with  the  law  and  terms  of  the 
deed  of  trust  In  Walker  v.  Taylor,  supra, 
it  is  correctly  said  that: 

"The  strictness  required  in  foUowinir  the 
terms  of  the  power  granted  by  the  deed  of  trurt 
is  to  protect  the  property  of  the  mortgagor,  and 
when  he  Is  satisfied  no  one  else  can  with  rea- 
son complain." 

There  Is  no  one  complaining  in  this  case 
except  the  appellant,  a  junior  lien  holder, 
and  there  Is  no  evidence  of  collusion  or 
fraud  to  prevent  the  collection  of  his  debt 
by  means  of  the  security  he  held.  On  the 
contrary,  so  far  as  the  record  discloses,  the 
makers  of  the  deed  of  trust  In  question  and 
all  others  at  interest,  except  appellant,  were 
and  are  fully  satisfied  with  the  steps  taken 
by  the  trustee  in  making  the  sale  to  the  de- 
fendant Deutsch.  Our  conclusion  is  that  the 
district  court  correctly  held  that  the  notices 
of  the  sale  under  which  the  defendant 
Deutsch  claims  the  property  in  controversy 
were  duly  posted  as  required  by  the  deed  of 
trust  In  question  and  the  statutes  of  this 
state,  and  that,  as  tbere  is  no  other  question 
raised  which  requires  a  reversal  of  the  case, 
the  Judgment  of  the  district  court  should  be 
afllrmed,  and  it  is,  accordingly,  so  ordered. 

Affirmed. 


PUDKBABECK  v.  GRIPPTTH  ft  GBIF- 
FITH.     (No.  7385.) 

(Court  of  Civil   Appeals  of  Texas.     Dallas. 

June  19,  1915.     Rehearing  Denied 

Oct.  16, 1915.) 

1.  IlirTEBPI,EAI)EB    «=>23— GB0tmD&— Pabtial- 
ITT  OP  Stakeholder. 

In  an  action  against  brokers  who  employed 
plaintiff  to  assist  tbem  in  selling  farm  lands  in 
a  certain  county,  they  alleged  that  they  had 
made  a  similar  agreement  with  H.,  that  on  a 
certain  sale  a  commission  was  due  either  plain- 
tiff or  H.,  and  that  according  to  their  informa- 


tion and  belief  H.  was  entitled  thereto  and  the^ 
tendered  the  money  into  court  and  made  H.  a 
party  to  the  suit.  Seld,  that  the  allegation  on 
information  and  belief  that  H.  was  entitled  to 
the  commission  did  not  show  such  partiality  as 
prevented  defendants  from  interpleading  H., 
since,  while  it  is  the  duty  of  a  stakeholder  to 
be  fair  and  impartial,  it  is  also  his  doty  to  dis- 
close to  the  court  all  facts  possessed  in  refer- 
ence to  the  matters  in  issue,  and  the  remedy 
of  interpleader  is  so  beneficial  and  so  just  that 
any  reasonable  doabt  as  to  a  party's  right  to 
an  interpleader  will  l>e  resolved  in  his  favor. 

fEM.  Note.— For  other  cases,  see  Interpleader, 
Cent.  IMg.  H  47,  61;    Dec.  Dig.  <S=323.1 

2.  EviDSNCE   9=3317— Heabsay— Admissibil- 
ity. 

In  an  action  against  brokers  who  employed 
plaintiff  to  assist  them  in  selling  lands  in  which 
they  interpleaded  U.  with  whom  they  bad  a  sim- 
ilar arrangement,  one  of  the  defendants  testified 
that  H.  brought  the  purchaser  into  the  office, 
that  defendant  asked  him  whether  or  not  plain- 
tiff had  sent  him  in  with  the  purchaser,  and  that 
H.  stated  that  he  had  not,  but  that  he  brought 
the  purchaser  himself,  and  that  thereupon  de- 
fendant told  H.  that  he  would  pay  him  half  of 
the  commission  to  close  the  deaL  Beld,  that 
this  testimony  was  obviously  hearsay  and  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §g  1174-1192;    Dec.  Dig.  <&=»317.J 

3.  Appeal  and  Erbob  <8=>1050  —  Habhless 
Ebrob— Admission  of  Evidence. 

Even  though  there  was  other  competent 
evidence  tending  to  sustain  H.'s  claim  to  the 
commission,  it  could  not  be  said  tliat  the  admis- 
sion of  Bucn  evidence  was  harmless,  as  it  could 
not  be  told  how  much  importance  the  jury  at- 
tached to  such  evidence,  and  hence,  though  there 
was  no  statement  of  facts,  the  admission  of  such 
evidence  could  not  t>e  regarded  as  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8{  1068,  1069,  415»-4157, 
4166;    Dec.  Dig.  «=9l050.] 

4.  Evidence  ®s>314— Hbabbat  Btidkncb  — 
AoinssiBrLiTT. 

Except  in  cases  of  pedigree,  relationship, 
marriage,  death,  age,  ana  boundaries,  hearsay 
evidence  Is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  116S-1173;    Deo.  Dig.  «=>314.j 

6.  Appeal  and   Ebbob   «=a088  —  Pbhsotip- 

TIONB  IN  SUPPOBT  OT  JUDGMENT— OMISSIONS 
FBOM    ReCOBD. 

Though  the  lan^age  of  defendants'  coun- 
sd  in  stating  in  his  argument  that  plaintiff 
was  a  liar  was  severe  and  might  under  certain 
circumstances  constitute  serious  error,  it  could 
not  be  said  that  it  was  error,  where  there  was 
no  statement  of  facts,  as  counsel's  remark  may 
have  been  reasonably  deducible  from  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  §f  2894-2896 ;  Dec.  Dig.  <3=> 
688.] 

Appeal  from  County  Conrt,  Kaufman 
County;   James  A.  Cooley,  Judge. 

Action  by  John  Pulkrabeck  against  Grif- 
fith &  Griflith.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Woods  &  Morrow  and  Huffmaster  &  Huff- 
master,  all  of  Kaufman,  for  appellant  Terry 
&  Brown,  of  Kaufman,  for  appellee. 

RASBURY,  J.  Tbere  is  no  statement  of 
facts  in  the  record  of  this  cause,  but  It  does 
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appear  from  tbe  pleading  that  by  mutual  i 
agreement  appellees  employed  appellant  to 
assist  them  in  selling  certain  farm  lands  In 
Kaufman  county  for  which  appellees  were 
agents.  By  the  agreement  appellees  were  to 
divide  their  commissions  with  appellant  on 
all  sales  made  to  customers  Introduced,  pro- 
cured, or  brought  to  appellees  by  the  efforts 
of  appellant.  Other  provisions  of  the  agree- 
ment need  not  be  detailed.  After  the  agree- 
ment was  reached,  appellant  sued  appellees 
alleging  generally  that  he  had  earned  $250 
under  his  agreement  with  appellees,  which 
tbey  refused  to  pay.  Appellees,  in  answer 
to  tbe  suit,  admitted  tbe  agreement,  and  al- 
leged in  addition  that  it  made  a  similar 
agreement  with  <Mie  Hollck  and  others;  but 
bad  not  made  an  exclusive  agreement  with 
anj  one;  also,  that  a  sale  of  certain  of  the 
lands  was  made  to  one  Kovar  upon  which 
there  was  due  either  appellant  or  Holick  the 
sum  of  $80,  and  that  according  to  appellees' 
Information  and  belief  Hollcic  was  entitled 
tbereto.  The  money  was  tendered  into  court 
and  HoUck  made  a  party  to  tbe  suit  Hol- 
ick intervened  In  tbe  suit,  either  voluntarily 
or  in  response  to  citation,  and  alleged  a  con- 
tract with  appellees  similar  in  all  respects 
with  tbe  one  between  appellant  and  appellees 
and  that  be  was  the  procuring  cause  of  the 
sale  to  Kovar  since  it  was  through  his  efforts 
that  the  sale  had  been  consummated.  There 
was  trial  by  Jury  to  whom  the  court  sub- 
nltted  two  special  issues  of  fact:  The  first 
being,  "Was  the  plaintiff  John  Pulkrabeck 
the  procuring  cause  of  the  sale  of  the  151- 
acre  tract  to  Martin  Kovar  by  Charles  C. 
Cobh  by  reason  of  any  aid  or  assistance  ren- 
dered by  him  to  the  said  defendants  Griffith 
*  Griffith?"  and  to  which  the  jury  answered 
*Xo."  Tbe  second  being,  "Was  the  Interven- 
er John  R.  Holick  the  procuring  cause  of 
the  sale  of  the  151-acre  tract  of  land  to  Mar- 
tin Kovar  by  Charles  C.  Cobb  by  reason  of 
any  aid  or  assistance  rendered  by  said  John 
R.  Holick  to  the  said  defendants  Griffith  & 
Griffith?"  and  to  which  the  Jury  answered 
"Yea."  Upon  the  Jury's  findings  judgment 
was  rendered  that  appellant  take  nothing  by 
his  suit  against  appellees  and  that  Interven- 
er Holick  recover  of  appellees  the  sum  of 
$S0,  and  from  whldi  Judgment  this  appeal 
is  taken. 

[1]  The  second,  third,  and  fourth  assign- 
ments of  error  challenge  the  right  of  appel- 
lees to  Interplead  HoUck  in  the  suit  on  the 
ground  that  there  is  no  privity  of  contract 
between  appellant  and  Holick  and  on  the 
ground  of  the  partiality  of  appellees.  While 
we  are  not  unmindful  of  tbe  rule  invoked  by 
tbe  assignment.  It  has  nevertheless  been  held 
by  onr  Supreme  Court  that,  "under  our 
blended  system,  where  law  and  equity  are 
administered  by  tbe  same  court,  and  the 
rights  of  all  parties  to  tbe  suit  in  the  sub- 
ject-matter thereof  may  be  adjudicated  and 
full;  protected,"  a  defendant  is  entitled  to 
tbe  equitable  remedy  of  Interpleader.    Also, 


Hiat  "the  remedy  Is  so  beneficial  and  so  Just 
that  any  reasonable  doubt  as  to  bis  right  to 
an  interpleader  will  be  resolved  in  his  favor." 
Nixon  V.  New  York  Life  Ins.  Co.,  100  Tex. 
251-262,  98  S.  W.  380,  99  S.  W.  403.  See, 
also,  Kochelle  et  al.  v.  Pacific  Express  Co., 
56  Tex.  av.  App.  142,  120  S.  W.  543.  The 
rule  being  as  stated  and  so  highly  favored 
by  courts,  we  do  not  think  that  appellees 
should  be  denied  tbe  right  to  have  the  rival 
claimants  to  tbe  commissions  adjust  their 
claims  in  one  suit,  merely  because  appellees 
assumed  the  position  in  their  pleading  based 
upon  information  and  belief  that  Holick  was 
entitled  to  the  commissions.  Such  pleading 
does  not.  In  our  opinion,  constitute  such  par- 
tiality as  will  prevent  the  application  of  the 
rule.  The  pleading  at  most  is  but  the  ex- 
pression of  an  opinion.  Other  portions  of  tbe 
pleading  are  clear  in  the  statement  that  ap- 
pellees do  not  know  who  earned  the  commis- 
sions, but  are  willing  to  pay  to  whomsoever 
is  entitled  thereto  and  for  that  purpose  ten- 
ders the  money  into  court.  While  it  is.  clear- 
ly the  duty  of  a  stakeholder  to  be  fair  and 
Impartial,  It  is  also  his  duty  to  disclose  to 
the  trial  court  all  facta  possessed  in  refer- 
ence to  matters  In  issue,  and  to  do  so  la  not 
In  law  a  showing  of  partiality. 

[2-4]  The  fifth  and  ninth  assignments  of 
error  attack  the  action  of  the  court  in  ad- 
mitting certain  testimony.  By  bill  of  excep- 
tion It  is  shown  that  while  tbe  trial  of  the 
case  was  in  progress  T.  B.  Griffith,  one  of 
the  appellees,  was  permitted  over  objection 
of  appellant,  after  he  had  testified  that  ap- 
pellant had  not  in  any  manner  contributed  to 
the  sale  of  the  land,  to  further  testify : 

"Holick  brought  Kovar  into  my  office,  and  I 
stated  to  Holick  that  I  wanted  to  know  whether 
or  not  Pulkrabeck  had  sent  him  in  with  Kovar, 
*  *  *  and  if  not  I  would  pay  him  hiilf  the 
commission  to  clone  the  denU  and  he  stated  he 
had  not,  that  he  brought  him  himself.  1  there- 
upon told  him  that  I  would  pay  him  half  of  tli* 
commission  to  close  the  deal. 

Appellant  was  not  present  when  the  con- 
versation took  place  between  the  witness, 
appellee,  and  Intervener,  Holick.  Appellant 
contends  that  tbe  evidence  detailed  was  hear- 
say and  self-serving  and  hence  inadmissible. 
We  concur  In  the  contention.  Tbe  testimony 
was  obviously  hearsay  (Ross  et  al.  v.  Mos- 
kowiU,  95  S.  W.  86),  and  its  effect  was 
clearly  to  support  the  contention  of  both  ap- 
pellees and  intervener  that  the  latter  was 
the  procuring  cause  of  the  sale.  Save  in 
cases  of  pedigree,  relationship,  marriage, 
death,  age,  and  boundaries,  hearsay  evidence 
Is  inadmissible.  The  fact,  as  contended  by 
appellees,  that  a  statement  of  facts  is  not 
in  the  record,  will  not  support  a  finding  that 
the  admission  of  the  evidence  was  harmless. 
Even  though  there  was  a  statement  of  facts 
which  disclosed  other  competent  evidence 
tending  to  sustain  Intervener's  claim,  we 
would  yet  be  unable  to  say  that  the  hearsay 
evidence  was  harmless.  Appellees  assumed 
,  correct  an  attitude  of  impartiality  and  admit- 
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ted  the  debt.  Occupying  such  a  position,  it  is 
difficult  to  say  exactly  how  much  importance 
the  Jury  would  attach  to  the  statement  of 
appellees  that  Holick  had  said  that  appel- 
lant had  in  no  way  contributed  to  the  sale 
of  the  pr<^)erty  to  Kovar.  Certainly  we  can- 
not say  it  was  harmless,  particularly  in  view 
of  the  further  fact  that  appellees  had  testi- 
fied that  they  had  received  no  assistance 
from  appellant  In  the  sale  of  the  lands. 

[6]  In  reference  to  the  alleged  misconduct 
of  counsel  in  stating  in  argument  before  the 
Jury  "that  old  John  Pulkrabeclt  was  a  liar," 
it  may  be  conceded  that  the  language  was 
severe,  and  might  under  certain  circumstanc- 
es constitute  serious  error  if  permitted,  at 
the  same  time.  In  the  absence  of  a  statement 
of  facts,  we  cannot  say  In  this  case  that  it 
waB.  Unlike  the  admission  of  hearsay  evi- 
dence, it  may  be  that  if  all  the  evidence  was 
before  us  the  remark  of  counsel  could  be 
reasonably  dedncible  therefrom. 

The  remaining  assignments  of  error  have 
been  carefully  considered  and  in  our  opin- 
ion fall  to  disclose  reversible  error,  and  for 
that  reason  are  overruled. 

Because  of  the  action  of  the  trial  conrt  in 
admitting  the  evidence  of  the  witness  Grif- 
fith, the  Judgment  is  reversed,  and  the  cause 
remanded  for  another  trial  not  inconsistent 
with  the  views  expressed  herein. 

Reversed  and  remanded. 


MASTERSON  et  al.  v.  HABRIS  et  aL 
(No.  6862.) 

(Court  of  CSvil  Appeals  of  Texas.     Galveston. 

June  26,  1915.     Rehearing  Denied 

Oct  7,  1915.) 

1.  appkaii  and  e^bob  «=>1196  —  ruxes  ov 
Decision — State  Supreme  Coubt. 

The  answers  to  questions  propounded  by 
the  Court  of  Civil  Appeals  to  the  Supreme 
Court  are  conclusive  upon  the  Court  of  Civil 
Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4861-4665;  Dec.  Dig.  <S= 
1195.] 

2.  WiLLB  iS=3230— Withholding  fbom  Pbo- 

BATI}— AaBEElUCNT  BETWEEN  HEIBS— BSTOP- 
PKI.. 

The  agreement  between  the  widow  and  the 
children  of  a  testator,  whose  will  contained  a 
devise  of  $3,0(X)  to  plaintifTs  mother  for  the 
education  of  her  children,  conditioned  upon  the 
widow's  acceptance  of  the  will  in  lieu  of  her 
community  interest,  to  withhold  it  from  probate 
and  to  take  agreed  shares  of  the  estate,  at 
which  time  the  plaintiff's  father  stated  that 
the  other  parties  might  do  as  they  pleased  and 
not  consider  bis  chudren,  and  the  ratification 
of  such  agreement  by  acting  thereunder  for  21 
years  up  to  the  widow's  death,  did  not  estop 
them  from  claiming  title  under  the  will  after 
it  had  been  probated  at  the  instance  of  pur- 
chasers of  realty  from  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  655-659;   Dec.  Dig.  ®=>230.] 

8.  Adoption  $=96  —  Evidence  —  Intbbest  of 
Adopted  Child. 

In  an  action  for  partition  of  the  estates  ot 
a  decedent,  his  wife,  and  their  daughter,  evi- 


dence held  not  to  sustain  a  finding  that  it  woa 
intended  b^  decedent  that  a  daughter  of  his 
intended  wife,  whom  he  adopted  on  his  mar- 
riage to  her  mother,  should  be  treated  as  his 
own  and  have  a  child's  interest  in  his  estate, 
ao  as  to  be  entitled  to  take  in  case  of  intes- 
tacy or  testament  equally  with  his  own  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  g  11 ;    Dec.  Dig.  «=»6.] 

4,  Adoption  ®=>6— Pleading  —  Intcsbbt  or 

Adopted  Child. 

In  such  action,  where  no  snch  contract  of 
adoption  was  pleaded,  but  only  a  promise  to 
adopt  and  performance  by  decedent  on  the  day 
of  his  marriage  with  the  child's  mother  by  ex- 
ecuting and  filing  an  instrument  of  adoption 
whereby  she  became  his  legal  heir,  proof  that 
decedent  had  intended  that  the  adopted  child, 
under  whom  plaintiffs  claim,  should  have  the 
same  Interest  in  his  estate  as  his  own  children, 
could  not  properly  become  the  basis  of  a  judg- 
ment in  plaintiffs  favor. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  {  11 ;   Dec.  Dig.  «s>6.] 

Appeal  from  District  <3ourt,  Galveston 
Ck)unty;  Robt  G.  Street,  Judge. 

Action  for  partition  by  Thomas  W.  Master- 
son  and  others  against  John  W.  Harris  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal  to  the  Court  of  Civil  Appeals, 
which  certified  questions,  answered  by  the 
Supreme  (Jourt     174  S.  W.  670.     Affirmed. 

D.  D.  McDonald,  of  Galveston,  and  Mas- 
terson  &  Masterson,  of  Houston,  for  appel- 
lants. Edward  F.  Harris,  Harris  &  Harris, 
and  P.  A.  Droullhet,  all  of  Galveston,  anil 
W.  H.  Newton,  of  San  Antonio,  for  appellees. 

McMEANS,  J.  Appellants,  plaintiffs  In 
the  court  below,  brought  this  suit  against 
appellees,  defendants,  for  partition  of  the 
property  of  the  estates  of  John  W.  Harris, 
deceased,  Annie  P.  Harris,  deceased,  and 
Rebecca  P.  Harris,  deceased,  alleging  that 
appellants  and  appellees  owned  In  undivided 
interests  the  property  of  the  three  estates 
in  the  proportions  set  out  in  the.  petition. 
The  case  was  tried  before  the  court  without 
a  Juiy,  and  resulted  in  a  Judgment  for  de- 
fendants from  which  the  plaintiffs  bave 
appealed. 

This  case  was  submitted  to  tills  court  on 
December  21, 1911.  Thereafter,  after  mature 
consideration,  we  concluded  to  certify  to  the 
Supreme  Court  two  questions  raised  by  ap- 
pellants by  appropriate  assignments  of  »ror, 
a  decision  of  which  we  then  thought  would 
practically  settle  the  case,  and  we  see  no 
reason  now  for  dtanglng  the  conclusion  then 
reached.  The  statement  of  the  case  em- 
braced in  our  certificate  Is  a  sufficiently 
clear  statement  of  the  issues  presented  by 
the  pleadings  of  the  parties  and  the  facta 
proved  at  the  trial,  and  we  now  here  adopt 
and  copy  the  same  as  a  part  of  this  opinion : 

"The  plaintiffs  are  the  sole  devisees  under 
the  will  of  Mrs.  Annie  Masterson,  who  died  in 
1900,  leaving  a  will  duly  probated  (except  that 
one  of  the  plaintiffs  is  sole  beneficiary  under 
the  will  of  one  of  such  devisees).  Of  the  de- 
fendants,  John  W.  Harris  and  Mrs.  Cora  Dav- 
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tnport  are  cUlclreii  of  John  W.  Harris  and  hU 
Tile  Annie  P.  Harris,  both  deceased.  Frederick 
Kenner  Fisher  is  only  child  and  heir  o{  one 
of  such  children,  Mrs.  Elizabeth  Byrd  Xlsher, 
deceased,  and  B.  R.  A.  Scott  is  one  of  the  ex- 
ecutors of  the  will  of  Mrs.  Annie  P.  Harris. 
John  W.  Harris,  the  executor,  is  also  sued  in 
such  capacity.  Plaintiffs  under  appropriate 
arerments,  which  need  not  be  here  more  par- 
ticularly set  out,  seek  partition  of  the  property 
of  the  estates  of  John  W.  Harris,  Mrs.  Annie 
P.  Harris,  and  Miss  Rebecca  P.  Harris,  an- 
other of  the  children  of  John  W.  and  Annie  P. 
Harris,  who  died  intestate  in  IDOO.  It  was 
alleged  that  these  three  estates  of  John  W.  Har- 
ris, Annie  P.  Harris,  and  Rebecca  P.  Harris 
owned  in  undivided  interests  the  property 
Bought  to  be  partitioned,  and  that  plaintifb  and 
defendants  owned  in  undivided  interests  the 
property  of  said  estates.  There  is  no  contro- 
versy as  to  the  interests  of  the  parties,  respec- 
tively, in  the  property  of  the  estates  of  Mrs. 
Annie  P.  Hams  and  Miss  Rebecca  Harris,  but 
defendants  deny  that  plaintiffs  have  any  inter- 
ests in  the  property  of  the  estate  of  John  W. 
Harris  proper.  Upon  the  trial  the  court  de- 
creed partition,  recognizing  the  interests  of 
plaintiffs  in  the  property  of  the  estates  of  Mrs. 
HarriB  and  Miss  Harris,  but  denied  them  any 
isterest  in  the  property  of  the  estate  of  John 
W.  Harris.  From  this  judgment  this  appeal 
is  prosecuted  by  plaintiffs. 

"John  W.  Harris  died  in  1887,  leaving  sur- 
Tiring  him  his  widow,  Mrs.  Annie  P.  Harris, 
and  four  children  of  their  marriage,  to  wit, 
John  W.  Harris,  Mrs.  Cora  Davenport,  Mrs. 
Elizabeth  Byrd  Fisher,  and  Miss  Rebecca  P. 
Harris.  There  also  survived  him  an  adopted 
daughter,  Mrs.  Annie  W.  Masterson,  mother  of 
plaintiffs,  who  was  a  daughter  of  Mrs.  Annie 
F.  Harris  by  a  former  marriage,  and  who  had 
by  instrument  of  writing  duly  executed  by  John 
W.  Harria  in  1852,  on  the  day  of  his  marriage 
to  her  mother,  been  adopted  as  his  legal  heir' 
under  the  terms  of  the  statute,  which  instru- 
ment was  duly  recorded  in  the  records  of  Mata- 
^rda  county,  where  the  parties  lived ;  but 
none  of  the  parties  in  interest  knew  anything 
of  this  act  of  adoption  until  it  was  discovered 
by  one  of  plaintiffs  In  1906.  By  the  terms  of 
his  will  John  W.  Harris  devised  his  entire  es- 
tate as  follows:  To  his  wife,  one-fifth  of  all 
the  property  which  he  acquired  before  the  mar- 
riage, and  one-fifth  of  that  portion  which  had 
been  and  may  be  hereafter  acquired  during  the 
marriage,  together  with  the  Galveston  home- 
stead during  her  life,  with  power  to  bequeath 
the  game  at  her  death  to  any  one  or  more  of 
their  four  children.  The  bequest  was  stated  to 
be  an  extinguishment  of  all  claims  which  Mrs. 
Harris  had  to  any  of  bis  separate  property,  or 
to  the  community  estate,  it  being  stated  that 
much  the  greater  portion  of  the  property  there- 
tofore acquired  was  his  separate  estate.  The 
rest  and  residue  of  his  property  was  left  to  their 
four  children,  to  wit,  Rebecca  P,  Harris,  John 
W.  Harris,  Lillie  B.  Harris  (afterwards  Fish- 
er), and  Cora  L.  Harris  (now  Davenport), 
share  and  share  alike.  There  was  also  left  to 
Branch  T.  Masterson,  husband  of  Annie  W. 
Masterson,  the  sum  of  $3,000,  to  be  used  in  the 
education  of  their  children,  the  present  plain- 
tiffs,  but  this  legacy  was  made  conditional  up- 
on Mrs.  Harris  accepting  the  terms  of  the  will. 
Mrs.  Annie  P.  Harris,  John  W.  Harris,  Branch 
T.  Masterson,  and  Miss  Rebecca  P.  Harris  were 
appointed  independent  executors  of  the  will 
without  bond,  and  were  each  given  $500  as  com- 
pensation for  their  services.  The  will  was  dat- 
ed m  1880.  Judge  Harris  died  in  1887.  Im- 
mediately after  his  death,  upon  reading  of  the 
will  in  presence  of  the  widow  and  four  children 
and  Mr.  Masterson,  Mrs.  Harris  expressed 
treat  dissatisfaction  with  its  terms  to  nerself, 
and  also  on  account  of  its  failure  to  make  any 
provision  for  Mrs.  Masterson.    The  four  chil- 


dren also  thought  that  the  win  was  unjust  to 
their  mother,  and  that  to  probata  it  would  'be 
a  reflection  upon  their  father's  memory.'  This 
feeling  led  to,  and  resulted  in,  a  family  com- 
pact between  Mrs.  Harris  and  her  said  four 
children  that  all  of  the  property  should  be  treat- 
ed as  community,  that  Mrs.  Harris  should  take 
one  half,  and  that  the  heirs  at  law  of  John  W. 
Harris  should  take  the  other  half.  In  order  to 
carry  out  the  compact,  it  was  agreed  that  the 
will  should  not  be  probated.  This  was  done, 
and  the  property  has  been  since  managed  by 
John  W.  Harris  as  a  whole  for  the  benefit  of 
the  parties  named  and  those  claiming  under 
them.  The  right  of  Mrs.  Masterson,  or  her 
children  after  her  death,  to  share  in  the  prop- 
erty was  not  considered,  in  so  far  as  the  es- 
tate of  John  W.  Harris  proper  is  concerned. 
The  legacy  to  Branch  T.  Masterson  was  never 
paid  or  demanded. 

"In  1906  Thomas  W.  Masterson,  one  of  the 
plaintiffs,  found  upon  the  records  of  Matagorda 
county,  duly  recorded  on  the  day  of  its  date, 
in  all  respects  duly  executed  according  to  the 
provisions  of  the  act  of  1850  (articles  1,  2,  ti- 
tle 1,  R.  S.),  an  instrument,  signed  by  John  W. 
Harris,  as  follows : 

"  'The  State  of  Texas,  County  of  Matagorda. 

"  'Know  all  men  by  these  presents,  that  I, 
John  \V.  Harris,  a  resident  of  the  county  and 
state  aforesaid,  have  adopted  and  do  hereby 
adopt,  as  my  legal  heir,  Annie  W.  Dallam,  the 
only  child  of  the  late  Mrs.  Annie  P.  Dallam, 
whom  I  have  this  day  married.  Given  under  my 
hand  and  seal  this  Ist  day  of  July,  one  thousand 
eight  himdred  and  fifty-two. 

"  'John  W.  Harris.    fSeal.] 

"  'Signed,  sealed,  and  delivered  in  the  pres- 
ence of  C.  R.  Fatten.    I.  R  Lewis.' 

"At  the  time  of  this  discovery  Mrs.  Annie  P. 
Harris  was  livinj^,  but  shortiy  afterwards  she 
died,  leaving  a  will  whereby  she  left  her  prop- 
erty to  her  two  surviving  children  by  Judge 
Harris,  Frederick  Kenner  Fisher,  son  of  Eliza- 
beth Byrd  Fisher,  and  the  children  of  Annie  W. 
Masterson,  her  child  by  the  former  marriage. 
As  stated,  the  other  child  of  John  W.  and  Annie 
P.  Harris  had  died  in  19(X>  intestate. 

"Upon  the  filing  of  this  suit  in  1908,  setting 
up  the  rights  of  Mrs.  Annie  W.  Masterson,  or 
her  children,  she  being  deceased,  as  an  adopted 
'legal  heir*  of  John  W.  Harris,  to  participate 
in  the  distribution  of  his  estate,  St.  Mary's 
Orphan  Asylum  of  Galveston,  a  corporation,  fil- 
ed an  application  in  the  probate  court  at  Gal- 
veston county  to  have  probated  the  aforesaid  will 
of  John  W.  Harris,  alle^ng  as  ground  for  such 
application  that  it  had  m  1901  purchased  from 
the  heirs  of  John  W.  Harris  certain  lots  in  the 
city  of  Galveston,  that  at  the  time  of  their 
said  purchase  it  believed  that  John  W.  Harris 
had  died  intestate,  and  that  its  vendors  were  en- 
titled to  his  estate,  'and  a  probate  of  the  will 
is  necessary  and  proper  to  complete,  protect, 
and  make  good  of  record  and  in  fact  applicant's 
title  to  the  above  mentioned  lots.'  It  was  fur- 
ther alleged  that  applicant  was  not  in  default 
in  applying  for  the  probate  of  the  will,  because 
it  did  not  know  of  its  existence  until  about  two 
weeks  before  the  filing  of  the  application. 

"To  this  application  John  WT  Harris  made 
answer  (which  answer  was  adopted  by  Kenner 
Fisher,  by  his  guardian,  and  Mrs.  Davenport), 
setting  up  the  execution  of  the  will,  the  death 
of  John  W.  Harris,  and  the  family  compact 
herein  referred  to.  They  admitted  the  allega- 
tions of  the  Orphan  Asylum  and  its  interest  in 
the  probate  of  the  will,  and  that  such  probate 
was  necessary  and  proper  'to  complete,  protect, 
perfect,  and  make  good  of  record  and  in  fact 
its  title'  to  the  property  mentioned.  It  was  fur- 
ther represented  that  about  80  other  persons,  cit- 
izens of  Texas,  occupied  the  same  attitude  as 
purchasers  of  lands  from  said  heirs  as  the  Or- 
phan Asylum,  and  that  there  was  as  to  them  the 
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same  necessitr  to  probate  the  will  for  the  j>ar- 
pose  of  protecting  their  titles,  and  in  addition 
that  about  2S0  persuns  had  leased  lands  from 
said  heirs,  and  for  the  protection  of  their  rights 
there  was  the  same  necessjlty  to  probate  the  will. 
Bespondents  specially  admit  and  recognize  the 
right  of  the  estate  of  Mrs.  Annie  P.  Harris  to 
one-half  of  the  property  of  John  W.  Harris  and 
Annie  P.  Harris,  as  fixed  by  law  at  the  date  of 
the  death  of  John  W.  Harris.  The  further  al- 
legation is  made  as  to  the  necessity  for  the 
probate  of  the  will  arising  from  the  fact  of  the 
discovery  of  the  act  of  adoption  by  John  W. 
Harris  of  Mrs.  Annie  W.  Masterson,  as  herein 
set  out,  and  the  filing  of  this  suit  for  partition. 
W.  T.  Uefley  intervened,  also  praying  for  the 
probate  of  the  will,  alleging  that  he  was  also 

Surchaser  of  certain  lands  from  the  heirs  of 
ohn  W.  Harris,  that  the  probate  of  the  will 
was  necessary  to  protect,  perfect,  and  make  good 
his  title,  alleging  substantially  the  same  grounds 
that  are  set  oat  in  the  petition  of  the  Orphan 
Asylum. 

"The  probate  of  the  will  was  contested  by 
the  plaintiSs  in  the  present  action,  devisees  of 
Mrs.  Annie  W.  Masterson,  deceased.  lu  their 
answer,  which  is  very  lengthy,  they  alleged  tliat 
'John  VV.  Harris  and  Annie  Pleasants  Dallam, 
who  was  then  a  widow,  then  citizens  of  the 
county  of  Matagorda  and  state  of  Texas,  enter- 
ed into  an  antenuptial  marriage  contract,  in 
which  they  agreed  to  be  married,  and  John  W. 
Harris  agreed  that  on  that  day  of  the  marriage 
he  would  adopt  as  bis  legal  heir  Annie  W. 
Dallam,  who  was  a  child  of  said  Annie  Pleasants 
Dallam  by  her  former  marriage;  that  in  con- 
formity witb  said  contract  said  John  W.  Harris 
and  Annie  Pleasants  Dallam  were  married  on 
the  Ist  day  of  July,  1852,  and  on  the  same  day 
he,  the  said  John  W.  Harris,  by  an  instrument 
in  writing  duly  executed  by  him  and  duly  filed 
and  recorded  in  the  office  of  the  clerk  of  the  coun- 
ty court  of  Matagorda  county,  adopted  said  Annie 
W.  Dallam  as  his  legal  heir  and  thereby  faithful- 
ly performed  his  aforesaid  contract;  that  there- 
upon the  said  Annie  W.  Dallam  became  the 
legal  heir  of  said  John  W.  Harris,  and  became 
entitled  to  all  of  the  rights  and  privileges  in  law 
and  in  equity  of  a  legal  heir  of  said  John  W. 
Harris.'  They  also  alleged  substantially  the 
facts  hereinbefore  set  out  with  regard  to  the 
death  of  John  W.  Harris  and  the  family  agree- 
ment not  to  probate  the  will,  setting  out  in  de- 
tail the  circumstances  with  regard'  thereto. 
They  disclaim  any  right  to  or  interest  in  the 
lands  or  other  property  conveyed  to  the  Orphan 
Asylum  or  Heney,  or  others,  and  admit  the  va- 
lidity of  all  such  conveyances,  and  of  all  leases 
executed  by  said  heirs,  and  disclaim  any  desire 
or  intention  to  disturb  the  same.  The  said  con- 
testants conclude:  'And  these  contestants  say 
that  the  legacy  of  three  thousand  dollars  direct- 
ed to  be  paid  over  to  Branch  T.  Masterson  to  be 
expended  in  the  education  of  these  contestants 
by  reason  of  said  agreement  not  to  probate  ei- 
ther of  said  alleged  wills  and  the  actual  failure 
and  refusal  to  probate  the  same  by  said  John 
W.  Harris,  Jr.,  Itebecca  P.  Harris,  LiUle  B. 
Fisher,  and  Cora  L.  Davenport,  deprived  these 
contestants  of  the  benefit  of  said  legacy,  and 
the  same  remained  in  the  estate  in  which  each 
of  said  parties  have  been  receiving  and  are  en- 
titled to  receive  their  respective  shares,  and  by  as- 
serting their  right  thereto  as  heirs  at  law  each 
of  said  parties  is  estopped  to  deny  that  they  hold 
their  respective  shares  as  such  heirs,  and  by  as- 
serting their  right  thereto  as  heirs  at  law  each 
of  said  parties  are  estopped  to  deny  that  they 
hold  their  respective  interests  as  heirs  at  law 
of  said  John  W.  Harris,  and  are  estopped  from 
having  either  of  said  alleged  wills  probated,  and 
are  estopped  to  claim  as  devisees  under  said  al- 
leged wills,  or  either  of  them,  and  these  con- 
testants deny  that  said  alleged  will  attached  to 
the  application  of  said  St.  Mary's  Orphan  Asy- 
lum, or  said  Exhibit  X,  and  attached  to  the 


answer  of  said  John  W.  Harris,  or  either  of  said 
papers,  is  the  last  will  of  said  John  W.  Harris, 
deceased.  Wherefore  these  contestants  pray 
that  all  of  said  applications  for  probate  of  said 
alleged  wills  of  said  John  W.  Harris,  deceased, 
be  refused  and  dismissed  at  the  cost  of  the  re- 
spective applicants.' 

"The  county  court  in  this  proceeding  admitted 
the  will  to  probate  upon  the  application  of  all 
the  persons  praying  therefor.  On  appeal  to 
the  district  court,  probate  was  refused  upon  any 
of  the  applications.  From  this  judgment  the 
Orphan  Asylum,  Heflev,  and  John  W.  Harris, 
Kenner  Fisher,  and  Mrs.  Davenport  appealed. 
The  Orphan  Asylum  and  Hefley  gave  separate 
appeal  bonds,  and  John  W.  Harris,  Kenner 
Fisher,  and  Mrs.  Davenport  executed  a  joint  ap- 
peal bond.  By  the  judgment  of  the  Court  of 
Civil  Appeals  of  the  Fourth  District  the  judg- 
ment or  the  district  court  was  reversed,  and 
judgment  rendered  'that  the  applications  of  ap- 
pellants, St.  Mary's  Orphan  Asylum  of  Gal- 
veston, Texas,  and  W.  T.  Hefley,  for  the  probate 
of  the  last  will  and  testament  of  John  W.  Har- 
ris, deceased,  be  and  the  same  is  hereby  granted.' 
The  opinion  of  that  court  upon  the  original  sub- 
mission, and  also  upon  motion  for  rehearing 
(which  is  reported  in  57  Tex.  Civ.  App.  640,  122 
S.  W.  587,  case  styled  St.  Mary's  Orphan  Asy- 
lum of  Texas  v.  T.  B.  Masterson  et  aL)  is  refer- 
red to  and  made  a  part  of  this  statement  to  il- 
lustrate and  explain  the  questions  here  present- 
ed. All  of  the  facta  herein  set  out  were  embrac- 
ed in  the  pleadings  of  the  parties  by  appropriate 
averments.  Conclusions  of  fact  and  law  were 
tiled  by  the  trial  judge.  The  conclusions  of  fact, 
with  slight  exception,  are  adopted  by  us.  At 
the  risk  of  repetition  of  much  that  has  been 
heretofore  stated,  we  here  set  out  such  conclu- 
sions: 

'"in  the  early  part  of  the  summer  of  1852 
Judge  John  Harris  and  Mrs.  Annie  P.  Dallam, 
a  widow  with  one  child  (Annie  W.  Dallam, 
about  five  years  old,  afterwards  Annie  W.  Mas- 
terson, by  marriage  with  Branch  T.  Masterson), 
became  engaged  to  be  married.  In  his  proposal 
of  marriage  to  Mrs.  Dallam,  Judge  Harris  said 
that  he  would  adopt  her  daughter,  Annie  W, 
Dallam,  as  his  own  child,  and  urged  this  as  a 
consideration  for  Mrs.  Dallam's  accepting  his 
proposal.  She  did  accept  his  proposal  so  made, 
and  on  the  day  they  were  married.  July  1,  1852, 
Judge  Harris  duly  adopted  the  said  Annie  W. 
Dallam  by  an  instrument  in  writing  duly  ac- 
knowledged and  filed  on  the  16th  day  of  that 
month  in  the  office  of  the  county  clerk  of  Mata- 
gorda county,  where  at  the  time  both  parties 
resided.  The  fact  that  he  had  so  adopted  her 
was  not  known  to  any  of  the  parties  to  this 
suit,  or  to  any  other  member  of  the  Masterson 
and  Harris  families,  as  far  as  disclosed  by  the 
evidence,  until  the  month  of  July,  1906,  when 
Mr.  Thomas  W.  Masterson  happened  to  discover 
the  act  of  adoption  in  the  office  of  the  county 
clerk  of  Matagorda  county.  The  court  finds  as 
a  fact  that  it  was  intended  by  Judge  Harris  in 
his  proposal  to  Mrs.  Dallam  that  the  child 
should  be  treated  as  his  own,  and  that  she 
should  have  a  child's  interest  in  his  estate. 

"  'So  far  as  disclosed  by  the  evidence,  Mrs. 
Annie  P.  Harris  never  mentioned  the  fact  of 
Judge  Harris'  promise  to  adopt  the  child  of  her 
first  marriage  to  any  member  of  the  family  until 
on  the  Ist  day  of  April,  1887,  after  Judce  Har- 
ris' death,  when  the  two  purported  wills  were 
produced  by  John  W.  Harris,  Jr.,  son  of  Judge 
Harris,  who,  for  some  time  previous  to  his 
father's  death  and  on  account  of  his  failing 
health,  had  charge  of  bis  father's  business  af- 
fairs and  custody  of  his  papers,  at  a  meeting  of 
tbe  members  of  the  Harris  family,  consistine  of 
Mrs.  Annie  P.  Harris,  her  daughters,  Lillie, 
Rebecca,  and  Cora,  and  son,  John  W.  Harris, 
Jr.,  and  at  which  Mr.  Branch  T.  Masterson 
was  also  present  by  invitation.  She  did  not 
then  mention  it  in  the  meeting,  but  after  both 
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butrnmcnts  had  been  read  and  general  surprise 
expressed  at  their  contents,  particularly  at  the 
attempt  to  dispose  of  the  entire  estate  as  though 
it  were  his  separate  property,  when  it  was  no- 
torious that  it  was  community  of  the  marriage, 
ilie  called  Mr.  Branch  T.  NIasterson  aside  in 
another  room  and  expressed  her  own  surprise 
that  Judge  Harris  had  not  made  provision  for 
their  daughter,  Annie  W.,  and  then  stated  to  him 
Judge  Harris'  promise  at  the  time  she  accepted 
his  proposal  of  marriage,  and  added  that  she  had 
always  supposed  that  he  had  Iiept  his  promise,  hut 
BOW  that  It  seemed  he  had  not.  She  subsequent- 
ly made  the  same  statement  to  one  of  her  grand- 
diildren,  in'ohably  on  more  than  one  occasion. 

"'At  said  meeting  it  was  agreed  b^  Mrs. 
Harris  and  her  children  by  Judge  Hams,  they 
being  the  exclusive  devisees  under  each  of  said 
instruments,  not  to  offer  the  same  for  probate, 
because  they  thought  what  they  considered  to 
be  the  injustice  of  the  wills  to  Mrs.  Harris 
would  be  a  reflection  on  Judge  Harris'  memory, 
and  it  was  agreed  between  them  that  the  whole 
(State  should  be  considered  as  community,  Mrs. 
Harris  taking  one  half  interest  and  Mr.  Harris' 
four  children  the  other  half  in  equal  parts,  as 
thongb  he  had  died  intestate;  and  Mr.  Master- 
son,  being  asked  what  he  thought  of  this,  as- 
sented to  it,  saying,  in  substance,  that  they 
could  do  what  they  pleased,  that  if  they  did  not 
offer  the  wills  for  probate  he  would  not,  and  that 
they  need  not  consider  his  children  (referring  to 
the  l^acy  of  f  3,000  for  their  benefit),  as  he  was 
able  to  care  for  his  own  children.  The  wills 
were  accordingly  withheld  from  probate  until 
after  the  discovery  of  the  act  of  adoption,  more 
than  20  years  after  Judge  Harris'  death ;  Mrs. 
Annie  P.  Harris  and  her  daughter,  Mrs.  Annie 
W.  Masterson,  having  died  in  the  interim. 

"  The  will  of  Judge  Harris  was  duly  probated 
in  Galveston  county  on  the  10th  day  of  Febni- 
ary.  1910,  pursuant  to  the  decree  of  the  Court 
of  Civil  Appeals  of  the  Fourth  Supreme  Judicial 
District,  in  the  case  entitled  "In  the  Matter  of 
the  Estate  of  John  W.  Hnrris,  Deceased.  Ap- 
pliration  for  Probate  of  Will,"  No.  26,731  in 
this  court,  and  to  the  orders  of  this  court  also 
made  pursuant  to  said  decree,  and  copy  is  here- 
to attached  and  marked  Exhibit  B.  The  case  is 
reported  in  5T  Tex.  Civ.  App.  587,  122  S.  W. 
587.  The  plaintiffs  and  those  under  whom  they 
daim  are  the  only  devisees  of  Mrs.  Annie  W. 
Manerson ;  and  the  defendants  (other  than  the 
executors  and  administrator)  and  those  under 
whom  they  claim  are  the  only  devisees  of  Judge 
John  W.  Harris;  and  said  plaintiffs  and  defend- 
ants and  those  under  whom  they  claim  are  the 
only  devisees  of  Mrs.  Annie  P.  Harris.  These  es- 
tates consist  of  a  large  number  of  tracts  of  land 
in  different  parts  of  the  state,  and  other  proper- 
ty, which  it  is  agreed,  for  the  purposes  of  this 
ease,  was  all  originally  community  of  the  mar- 
riage of  Jndge  John  W.  Harris  and  his  wife. 
Annie  P.  Harris.  The  accounts  of  John  W. 
Harris.  Jr.,  who  has  had  charge  of  the  property 
since  bis  father's  death,  have  been  audited  and 
found  correct' " 

Under  the  foregoing  facts  It  was  the  con- 
tention of  appellants  that:  First.  The  probate 
of  the  will  of  John  W.  Harris  by  the  Court 
of  Civil  Appeals  is  a  limited  probate,  inuring 
to  the  benefit  of  the  Orphan  Asylum  and 
W.  T.  Hefley,  and  that  appellees  John  W. 
Harris,  Kenner  Fisher,  and  Mrs.  Davenport, 
having  been  held  In  default  by  said  court  In 
falling  to  probate  the  will  within  four  years, 
can  take  no  benefits  thereunder,  but  that, 
as  to  them,  John  W.  Harris  must  be  treated 
as  having  died  intestate.  Second.  That  by 
Tirtue  of  the  antenuptial  agreement  of  John 
W.  Harris  with  Mr&  Annie  P.  Dallam  and 


the  subsequent  act  of  adoption  of  her  dilld, 
Mrs.  Annie  W.  Masterson,  he  was  estop- 
ped and  prevented  from  making  any  wUl 
Which  by  its  terms  did  not  make  provision 
for  his  said  adopted  child  equally  with  his 
own  children. 

The  questions  propounded  to  the  Supreme 
Court  are: 

"First.  Did  the  probate  of  said  will  inure  to 
the  benefit  of  appellees  as  devisees  thereunder, 
or  is  the  same  to  be  limited  in  its  operation  to 
the  parties  upon  whose  application  it  was  pro- 
bated, to  wit,  St.  Mary's  Orphan  Asylum  and 
W.  T.  Hefley? 

"Second.  Does  the  verbal  agreement  between 
John  W.  Harris  and  Mrs.  Annie  P.  Dallam, 
made  in  prospect  of  their  marriage,  and  the  sub- 
sequent act  of  adoption  by  John  W.  Harris  of 
the  child  of  said  wife,  operate  to  prevent  or  in- 
terfere with  bis  right  to  make  such  disposition 
of  his  property  and  estate  by  will  as  was  done 
by  the  will  admitted  to  probate?" 

[1]  The  Supreme  Court,  in  reply  to  these 
questions  (see  Masterson  v.  Harris,  174  S. 
W.  570),  answered  that  the  probate  of  the 
will  in  question  Inured  to  the  benefit  of  the 
appellees,  and  decided  the  second  question  in 
the  negative.  These  answers  are  conclusive 
upon  us,  and  require  us  to  overrule  all  of 
appellants'  assignments  of  error  in  which 
the  questions  are  presented. 

12]  By  their  fifth  assignment  of  error  ap- 
pellants complain  that  the  court  erred  in 
holding  that  the  agreement  between  John 
W.  Harris,  Jr.,  Cora  L.  Davenport,  Rebecca 
P.  Harris,  and  LUUe  B.  Harris,  and  their 
mother,  Annie  P.  Harris,  not  to  probate  the 
will  of  John  W.  Harris,  and  to  set  said  will 
aside  and  ignore  it,  coupled  with  their  rati- 
fication of  such  agreement  by  acting  under 
it  for  21  years,  did  not  preclude  them  from 
now  claiming  title  under  said  will.  Under 
this  assignment  there  is  urged  a  proposition 
to  the  effect  that,  where  the  widow  and 
children  of  deceased,  having  custody  of  the 
will,  agreed  with  each  other  to  not  have  the 
will  probated,  and  that  one  of  the  children, 
John  W.  Harris,  should  be  manager  of  the 
estate,  and  the  property  would  be  treated 
as  If  the  deceased  had  died  intestate,  and 
the  widow  was  agreed  by  them  to  be  the 
owner  of  one-half  of  the  property  and  should 
take  against  the  will,  and  the  will  was  in 
the  custody  of  the  widow  and  the  manager 
and  other  children  of  the  deceased  for  more 
than  20  years  after  the  death  of  the  deceas- 
ed, and  during  that  entire  period  the  agree- 
ment was  carried  out  by  all  the  parties  to 
It,  and  large  amounts  of  money  drawn  from 
the  festate  by  each  of  the  parties  to  the 
agreement,  and  several  thousand  acres  of 
land  belonging  to  the  estate  were  sold  by 
said  widow  and  children  as  heirs,  and  the 
proceeds  used  by  them,  the  agreement  is 
binding  on  all  of  the  parties  to  It,  and  after 
the  death  of  the  widow  and  two  of  the  chil- 
dren, who  were  parties  to  the  agreement,  the 
other  children  cannot  repudiate  the  agree- 
ment, retain  the  proceeds  of  the  land  sold 
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and  money  of  the  estate  received  by  them 
under  It,  and  claim  the  estate  as  devisees 
under  the  repudiated  will,  which  the  court 
refused  to  probate  on  their  application; 
that  under  such  state  of  facts  the  agreement 
is  binding  on  the  parties,  and  that  they  did 
not  acquire  any  right  under  the  will,  and 
could  not  take  as  devisees  under  the  will, 
but  only  as  heirs  at  law  according  to  the 
agreement.  The  facts  upon  which  the  plea 
of  estoppel  is  predicated  are  set  out  In  our 
findings  of  fact,  supra,  and  will  not  be  here 
repeated.  We  agree  with  the  trial  judge 
that: 

"What  transpired  at  the  meetlner  of  the  mem- 
bers of  the  Harris  family  and  Mr.  Branch  T. 
Masterson  at  the  time  of  the  reading  of  the 
wills,  immediately  after  Judge  Harris'  death,  did 
not  constitute  such  an  agreement  as  the  plain- 
tiffs can  avail  themselves  of,  and  does  not  op- 
erate to  estop  the  devisees  under  Judge  Harris' 
will  from  availing  themselves  of  the  probate 
thereof." 

Certainly  estoppel  cannot  be  predicated 
upon  the  agreement  of  Mr.  Masterson  not  to 
Insist  upon  receiving  the  $3,000  bequeathed 
to  him  In  trust  for  his  children  and  to  be 
used  for  their  education.  This  bequest  was 
conditioned  on  Mrs.  Harris'  acceptance  of 
the  will  in  lieu  of  her  community  Interest, 
and  the  evidence  clearly  shows  that  she  re- 
jected it.  On  this  point  Mr.  Masterson  tes- 
tified that  at  the  meeting  at  which  the 
wills  were  read  Mrs.  Harris  expressed  dis- 
satisfaction with  the  will  and  said  that  she 
did  not  think  it  was  Just  to  her,  that  it  was 
not  the  will  she  had  understood  Mr.  Harris 
Intended  to  make,  and  that  she  would  not 
recognize  it.  The  fact  that  the  will  was  not 
offered  for  probate,  and  that  all  of  the  par- 
ties to  the  agreement  agreed  that  Mrs.  Har- 
ris, Instead  of  taking  under  the  will,  should 
take  a  half  Interest  In  all  the  property,  and 
the  fact  that  this  agreement  was  recognized 
and  acquiesced  in  during  the  remainder  of 
Mrs.  Harris'  life  Is  proof  that  the  contin- 
gency under  which  the  bequest  of  the  $3,000 
to  Mr.  Masterson  should  be  payable  never 
arose.  His  response,  upon  being  asked  by 
the  parties  to  the  agreement  as  to  what  he 
thought  of  it  and  In  assenting  to  It,  that 
"they  could  do  as  they  pleased,  that  If  they 
did  not  offer  the  wills  for  probate  he  would 
not,  and  that  they  need  not  consider  his 
children  (referring  to  the  legacy  for  their 
benefit),  as  he  was  able  to  care  for  his  own 
children,"  was  not  of  a  contractual  nature, 
"but  rather  tlie  spirited  reply  of  an  independ- 
ent gentleman,  who  thought  his  wife  had 
not  been  teated  in  the  alleged  wills  with  the 
consideration  she  had  a  right  to  expect  from 
one  who  from  early  childhood  had  other- 
wise shown  her  paternal  affection."  The 
assignment  cannot  be  sustained. 

[3,  4]  We  come  now  to  a  consideration  of 
a  cross-assignment  of  error  presented  by  the 
appellees.     It  Is  as  follows: 

"The  court  erred  in  finding  as  a  fact  that  it 
was  intended  by  Judge  Harris  in  bis  proposal 


to  Mrs.  Dallam  that  the  child  should  be  treated 
as  his  own,  and  that  she  should  have  a  child's  In- 
terest in  his  estate— meaning  thereby  such  an 
interest  as  the  child  would  t>e  entitled  to  take 
in  case  of  intestacy,  or  in  case  of  last  will  and 
testament  by  equal  provision  with  his  own  chil- 
dren, if  any,  and  it  was  so  understood  by  Mrs. 
Dallam." 

The  assignment  contains  the  exact  lan- 
guage of  the  finding  complained  of.  In  onr 
statement  made  In  certifying  questions  to 
the  Supreme  Court,  which  is  adopted  as  our 
statement  in  this  opinion,  we  omitted  there- 
from that  portion  of  the  court's  findings 
which  reads  as  follows: 

"Meaning  thereby  such  an  interest  as  the 
child  would  be  entitled  to  take  in  case  of  intes- 
tacy, or  in  case  of  last  will  and  testament  by 
equal  provision  with  his  own  children,  if  any, 
and  it  was  so  understood  by  Mrs.  Dallam." 

We  did  this  because,  after  a  careful  con- 
sideration of  all  the  evidence  bearing  upon 
the  point,  we  concluded  that  the  finding  was 
not  Justified.  The  evidence  upon  this  issue 
consists  of  proof  of  statements  made  by  Mrs. 
Harris  as  to  what  the  antenuptial  agreement 
between  herself  and  Mr.  Harris  was.  On 
this  point  Mr.  Branch  T.  Masterson  testi- 
fied that  Just  after  the  reading  of  the  wills 
Mrs.  Harris  said  to  litm,  quoting  the  lan- 
guage of  the  witness: 

"Well,  she  said  to  me  that,  at  the  time  she  be- 
came engaged  to  Mr.  Harris,  engaged  to  marry 
him,  be  had  promised  to  adopt  her  daughter  as 
his  daughter." 

Miss  Reba  Masterson,  one  of  the  plaintiffs, 
a  granddaughter  of  Mrs.  Harris,  testified  to 
a  conversation  she  had  with  her  grandmoth- 
er on  this  subject,  as  follows: 

"She  said  they  were  standing  at  the  gate,  my 
mother  was  standing  beside  them,  and  that  he 
was  saying  how  much  l>etter  it  would  be  for  the 
child,  too,  if  she  would  consent  to  marry  him. 
He  said  that  he  would  adopt  her  as  his  own, 
and  then  grandma  went  on  to  say  that  he  did 
adopt  her. 

Again  she  says: 

"She  laid  special  stress  upon  his  having  prom- 
ised to  adopt  her ;  •  *  *  that  he  said  as  Boon 
as  they  were  married  he  would  make  her  his  own 
child." 

The  findings  of  fact  in  the  probate  pro- 
ceedings, which  were  Introduced  in  evidence, 
and  to  the  introduction  of  which  no  objection 
Is  here  urged,  contain  the  following: 

"Here  Mr.  Harris  promised  to  adopt  her  little 
child,  Annie  W.  DaUam,  about  four  yean  old, 
for  whom  he  had  already  shown  affection,  then 
in  company  with  her  moUier.  He  said  be  would 
adopt  ner  leg8ll.v  the  day  they  were  married." 
"The  next  day  Mrs.  Harris  told  Mr.  Branch  T. 
Masterson  she  wished  to  see  him  privately,  and 
when  they  were  alone  she  said  that  Mr.  Harris  i 
had  promised  her  at  the  time  they  were  engage 
ed  to  l>e  married  that  he  would  adopt  her  daugh- 
ter, Annie,  legally,  and  treat  her  as  his  own 
child.  She  said  she  had  never  asked  him  wheth- 
er he  had  in  fact  legally  adopted  her  or  not,  but 
had  always  supposed  he  had,  but  now  saw  he 
had  not  kept  his  word  to  her,  referring  to  no 
provision  being  made  for  her  in  his  wills." 

We  think  that  this  evidence  proves  noth- 
ing more  than  a  promise  upon  the  part  of 
Mr.  Harris  that  he  would  adopt  Annie  W. 
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DBlIam  aB  big  beir  tinder  the  statute  as  It 
then  existed,  and  falls  short  of  proof  that 
be  contracted  with  Mrs.  Dallam  that  her 
child  should  have  an  Interest  In  his  estate — 
meaning  thereby  such  an  interest  as  the 
child  would  be  entitled  to  take  in  case  of  In- 
testacy, or  in  case  of  last  will  and  testament 
by  equal  provision  with  his  own  children. 
But  if  we  are  mistaken  in  this,  and  even  if 
the  evidence  had  shown  the  existence  of  a 
binding  contract  upon  the  part  of  Mr.  Har- 
ris to  give  to  the  child  such  an  interest  in  his 
estate  as  a  child  of  his  own  would  take  In 
case  of  intestacy,  or  in  case  of  last  will  and 
testament  by  equal  provision  with  ills  own 
children,  we  do  not  think,  in  view  of  the 
state  of  the  pleadings  of  the  plalntifTs,  that 
the  proof  of  such  facts  could  properly  in 
any  event  have  become  the  basis  of  a  Judg- 
ment In  their  favor.  No  such  contract  was 
pleaded,  but  only  the  promise  to  adopt,  and 
the  fact  that  the  promise  was  faitlifully  per- 
formed by  Mr.  Harris  on  the  day  of  his  mar- 
riage with  Mrs.  Dallam,  by  executing  an  in- 
strument of  adoption  and  filing  the  same  for 
record  In  tlie  oUice  of  the  county  derk  of  the 
county  of  their  residence.  Their  pleading  on 
this  point  is  as  follows: 

"That  heretofore,  to  wit,  in  1852,  John  W. 
Harris  nad  Annie  Pleasants  Dallam,  who  waa 
tlien  a  widow,  then  citizens  of  the  county  of 
Matagorda  and  state  of  Texas,  entered  into  an 
antenuptial  marriage  contract  in  which  they 
agreed  to  t>e  married,  and  she  and  John  W,  Har- 
ris agreed  that  on  the  day  of  the  marriage  he 
would  adopt  as  liis  legal  heir- Annie  W.  Dallam, 
who  waa  a  child  of  said  Annie  Pleasants  Dal- 
lam by  her  former  marriage.  That  in  conform- 
ity with  said  contract  said  John  W.  Harris  and 
Aiinie  Pleasants  Dallam  were  married  on  the 
1st  dajr  of  July,  18S2,  and  on  the  same  day  he, 
the  said  John  W.  Harris,  by  an  instrument  in 
writing  dniy  executed  by  him  and  duly  filed  and 
recorded  in  the  office  of  the  cleric  of  the  county 
court  of  Matagorda  county,  adopted  said  Annie 
W.  Dallam  as  his  legal  heir,  and  thereby  faith- 
fully performed  his  aforesaid  contract.  That 
thereupon  the  said  Annie  W.  Dallam  became  the 
legal  heir  of  said  John  W.  Harris,  and  became 
entitled  to  all  the  rights  and  privileges  in  law 
and  equity  of  a  legal  heir  ol  said  John  W. 
Harris." 

For  these  reasons  the  findings  of  fact  by 
the  trial  court,  complained  of  in  tlie  cross- 
assignment,  cannot  be  adopted  by  us  as  a 
part  of  our  findings  of  fiict.  In  view  of  the 
importance  of  the  legal  principles  involved 
in  the  questions  presented  for  review  upon 
this  aK>eai,  and  of  the  magnitude  of  the  es- 
tate In  litigation,  we  have  given  mature  con- 
sideration to  all  the  questions  presented  by 
appellants  for  a  reversal  of  the  Judgment 
appealed  from;  but  It  is  our  conclusion  that 
none  of  their  assignments  point  out  reversi- 
ble error.  The  only  two  questions  In  re- 
gard to  which  we  have  had  serious  doubt 
have  l>een  decided  by  the  Supreme  Court 
adversely  to  appellants.  We  think  the  judg- 
ment of  the  court  below  should  be  afiirmed, 
and  It  has  been  ao  ordered. 

Affirmed. 


FITZOGRAIJ)  at  al.  v.  AYRBS  et  aL* 
(Na  7350.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Jane  19^  1915.    Rehearing  Denied 

Oct  16,  1915.) 

Death  ®=>5— -Wills  «=»775— Conbtbttctioh— 

SuRvivoitsHip— Intention. 
A  husband  and  wife  made  their  wills,  each 
naming  the  other  as  primary  beneficiary,  but 
each  in  the  event  of  prior  death  ot  the  other 
naming  their  foster  son  as  sole  beneficiary. 
They  were  frozen  to  death  in  the  same  snow- 
storm. There  was  no  evidence  as  to  which  died 
first.  Beld,  that  the  son  would  take,  there 
being  no  presumption  as  to  survivorship  or 
BimiiltancouB  death,  and,  it  being  the  evident 
intention  of  both  that  he  should  take,  the  wills 
would  stand  as  if  they  contained  only  the  be- 
quest to  the  son. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  8  7:  Dec.  Dig.  <S=>5;  Wills,  Cent  Dig. 
{§  1997-2000;    Dec.  Dig.  «=»775l 

Error  from  District  Court,  Dallas  County; 
Kenneth  Foree,  Judge. 

Action  by  W.  H.  Fitzgerald  and  others 
against  R.  C.  Ayres  and  L.  R.  Terry,  execu- 
tors of  Willis  A,  Sklimer  and  of  Sallie  B. 
Skinner,  deceased.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

Wood  &  Wood,  W.  H.  Clark,  and  W.  T. 
Strange,  all  of  Dallas,  for  plaintiffs  In  er- 
ror. Chas.  V.  Clint  and  Chilton  &  Chilton, 
all  of  Dallas,  for  defendants  in  error. 

TALBOT,  J.  This  suit  was  instituted  In 
the  district  court  of  Dallas  county,  Tex.,  by 
the  plaintiffs  In  error,  W.  H.  Fitzgerald  and 
others,  hereinafter  called  plaintiffs,  as  the 
next  of  kin  and  sole  heirs  of  Willis  A  Skin- 
ner and  Sallie  E.  Skinner,  deceased,  against 
the  defendants  In  error,  R.  C.  Ayres  and  L. 
R.  Terry,  executors  of  the  estates,  respective- 
ly, of  the  said  Willis  A  Skinner  and  Sallie 
E.  Skinner,  Camagie  Frank  Skinner,  a  minor, 
and  Charles  F.  Clint  guardian  ad  litem 
of  said  minor,  hereinafter  called  defendants, 
to  recover  all  the  real  and  personal  proper- 
ty belonging  to  the  estates  of  said  deceased 
persons,  which  property  is  fully  described  in 
the  petition.  There  Is  no  controversy  over 
the  pleadings,  and  it  is  unnecessary  to  set 
them  out  The  material  facts  are  as  fol- 
lows: Some  of  the  plaintiffs  are  the  next 
of  kin  and  sole  heirs  of  the  said  Willis  A. 
Skinner,  and  the  others  are  the  next  of  kin 
and  sole  heirs  of  Sallie  E.  Skinner,  and  Willis 
A.  Skinner  and  Sallie  E.  Skinner  were  hus- 
band and  wife.  On  the  21st  day  of  August, 
1911,  the  said  Willis  A.  Skinner  and  his  said 
wife  died  in  a  snowstorm  while  ascending, 
on  foot,  Pike's  Peak,  in  the  state  of  Colora- 
do, and  they  were  buried  in  the  city  of  Dal- 
las, Tex.,  at  the  same  time,  on  the  succeed- 
ing Sunday.  They  had  resided  in  the  said 
city  of  Dallas  a  number  of  years,  and  liad 
acquired  and  owned  at  the  time  of  their 
death  property  of  the  estimated  value  of 
$60,000,  the  larger  part,  if  not  all,  of  which 
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was  sltnated  tn  said  city.  The  dead  bodlea 
of  Mr.  and  Mrs.  Sl^lnner  were  found  about 
a  balf  mile  from  the  summit  of  Pike's  Peak. 
They  were  lying  almost  side  hy  side,  and 
there  was  snow  on  the  ground.  The  body 
of  Mr.  Skinner  was  lying  on  Its  back,  al- 
most touching  that  of  his  wife,  with  one  arm 
In  a  folded  position  across  his  chest  and  the 
other  arm  and  hand  lying  partly  across  bis 
body.  He  had  on  a  Ugbt  alpaca  coat,  and 
the  sleeves  of  both  his  coat  and  shirt  were 
pushed  back  from  his  wrist  The  body  of 
Mrs.  Skinner  was  lying  face  downward,  with 
her  arms  under  her  face.  There  is  testimony 
to  the  effect  that  Mr.  Skinner  appeared  to 
be  about  60  years  of  age,  and  a  light,  frail 
man;  that  Mrs.  Skinner  was  rather  robust 
and  the  stronger  and  heavier  of  the  two. 
There  were  no  tracks  In  the  snow  where  the 
bodies  were  found.  Mr.  and  Mrs.  Skinner 
were  seen  abont  12  o'clock,  or  a  few  minutes 
after,  at  a  place  called  Mountain  View,  on 
the  cog  railroad  leading  to  the  top  of  the 
mountain.  They  remained  at  this  point  about 
20  minutes,  and  were  there  informed  that 
"a  storm  was  coming  over  the  mountain" 
and  advised  to  take  the  train.  Mrs.  Skinner 
then  remarked:  "We  are  from  Texas,  and 
I  will  show  you  that  we  will  walk  it"  She 
was  then  offered  coats  and  wraps  for  her- 
self and  husband,  but  she  declined  them, 
saying  that  they  did  not  need  them.  Mr. 
and  Mrs.  Skinner  were  again  seen  making 
the  ascent  of  the  mountain  about  3  o'clock 
in  the  afternoon.  At  this  time  they  were 
.  about  2  or  2^  miles  frcHu  the  summit  of  the 
mountain,  and  the  wind  was  blowing  hard, 
and  it  was  quite  cold.  They  were  here  told 
that  It  was  "a  bad  day  to  be  walking  to  the 
Peak,"  and  Mrs.  Skinner  replied :  "It  Is  bad, 
but  it  does  not  seem  to  be  getting  any  worse." 
It  does  not  appear  that  they  were  again  seen 
until  they  were  found  dead  as  above  relat- 
ed. Neither  Mr.  Skinner  nor  Mrs.  Skinner 
ever  had  any  children,  but  some  years  be- 
fore their  death  a  child,  who  took  the  name 
of  Carnagle  Frank  Skinner,  and  who  is  one 
of  the  defendants  in  error  in  ttiis  suit,  was 
given  by  his  mother  to  them,  and  they  had 
raised  and  cared  for  him  since  bis  infancy. 
At  the  time  of  their  death  this  boy  was  about 
13  years  old.  On  the  28th  day  of  July,  1904, 
Willis  A.  Skinner  and  Sallie  £.  Skinner  made 
their  wills,  and  on  the  2d  day  of  August, 
1904,  made  codicils  to  their  respective  wills. 
These  wills  and  codicils  were  made  at  the 
same  time,  attested  by  the  same  witnesses, 
and  provided  for  the  same  executors.  Both 
the  wills  and  codicils  were  properly  execut- 
ed, were  duly  probated  in  the  county  court 
of  Dallas  county,  and  the  executors  named 
therein  qualified  thereunder.  Charles  F. 
Clint  was  duly  appointed  guardian  at  litem 
of  the  said  Carnagle  Frank  Skinner.  The 
clauses  of  the  will  and  codicil  of  Willis  A. 
Skinner  are  as  follows: 

"I,  Willis  A.  Skinner,  of  the  county  of  Dal- 
las, state  of  Texas,  being  of  sound  mind,  do 


make  and  pubUsh  this  my  last  wU  and  testa- 
ment, hereby  revoking  all  former  wills  at  any 
time  made  by  me: 

"Item  One.  Should  my  beloved  wife,  Sallie  B. 
Skinner,  survive  me,  I  give  and  bequeath  to 
her  nil  of  my  estate  real,  personal  and  mixed, 
wheresoever  situated. 

"Ttem  Two.  In  the  event  my  said  wife  dies 
before  I  do,  then  and  in  that  event  I  fdve, 
devise  and  bequeath  to  Camairie  Frank  Skin- 
ner, the  adopted  son  of  myself  and  my  said 
wife,  all  of  my  estate,  both  real,  personal  and 
mixed,  and  wheresoever  situated. 

"The  boy,  Carnagle  Frank  Skinner,  has  not 
been  formally  adopted  by  us,  but  his  mother  by 
an  instrument  In  writing,  gave  him  to  me  and 
my  said  wife,  when  he  was  an  infant,  and  my- 
self and  wife  have  raised  and  cared  for  him 
since  infancy. 

"Item  Three.  In  the  event  I  sorvive  both  my 
said  wife,  Sallie  E.  Skinner,  and  my  said 
adopted  son,  Cai-napie  Frank  Skinner,  then  and 
in  that  event  I  Rive,  devise  and  bequeath  to 
Ruckner's  Orphans'  Home  and  the  Julia  VoW' 
ler's  Orphans'  Home,  both  situated  in  Dallas 
county,  Texas,  all  my  estate,  real,  personal  and 
mixed,  and  wheresoever  situated,  to  be  divided 
between  said  orphan  homes,  share  and  sliare 
alike. 

"Item  Four.  Should  my  said  wife,  not  be  liv- 
ing at  the  date  of  my  death,  I  give  and  bequeath 
to  Mrs.  Jennie  Loughery,  of  the  county  of  Dal- 
las, the  sum  uf  $200.00,  which  my  executors  will 
at  once  pay  to  her  without  interest 

"Item  Five.  I  hereby  nominate  and  appoint 
Leroy  R.  Terry  and  R.  C.  Ayres,  both  of  the 
city  of  Dallas,  the  executors  of  this,  my  last 
will  and  testament  and  I  direct  that  my  said 
executors  be  not  required  to  give  bond,  and  that 
no  action  of  any  kind  be  had  in  any  of  the 
courts  of  this  state  in  reference  to  my  estate, 
except  the  probate  of  this  will,  and  the  re- 
turn of  the  mventory  and  appraisement  of  my 
estate. 

"Item  Six.  I  hereby  give  to  my  executors,  or 
the  survivor  of  them  the  absolute  power  to  sell 
and  dispose  of  any  part  of  my  estate,  except 
such  lot  or  lots  as  are  situated  on  Main  street 
in  the  city  of  Dallas,  and  to  use  the  interest 
rents  and  revenues  arising  or  growing  out  of 
my  estate,  for  the  support  education  and  main- 
tenance of  my  adopted  son,  Carnagle  Frank 
Kkinner.  And  for  this  purpose  my  said  execa- 
tors  shall  retain  possession  and  control  of  my 
estate  until  the  said  Carnagle  Frank  Skinner 
reaches  the  age  of  twenty-one  years. 

"Item  Seven.  It  is  my  wish  that  the  said 
Carnagle  Frank  Skinner  be  given  a  liberal  edu- 
cation; my  preference  being  the  public  ncbools 
of  Dallas.  The  amount  to  be  expended  in  sup- 
|ort,  education  and  maintenance  of  my  said 
adopted  son  I  leave  to  the  discretion  of  my  ex- 
ecutors, admonisbing  them  that  labor  is  honor- 
able, and  that  many  boys  have  been  ruined  by 
extravagant  allowances  of  money. 

"Item  Eight  Should  the  contlngenry  happen 
upon  which  my  estate  vests  In  Buckner's  Or- 
phan Home,  and  the  Julia  Fowler  Orphan 
Home,  as  above  provided,  it  is  my  wish  that 
my  executors  surrender  the  estate  to  said  or- 
phan homes  immediately  upon  the  probate  of 
this  will. 

''Item  Nine.  Should  either  of  my  said  execu- 
tors die  or  refuse  to  qualify,  the  other  executor 
is  hereby  vested  with  the  power  and  authority 
which  by  the  terms  hereof  is  vested  in  both. 
In  the  erent  that  both  of  my  executors  herein 
named  die  or  fall  or  refuse  to  qualify  I  direct 
that  an  executor  or  executors  be  appointed  by 
the  proper  court  which  executors  so  appointed 
by  the  court  shall  execute  such  bond  as  the 
law  may  require. 

"Item  Ten.  I  direct  that  my  body  be  buried  by 
the  side  of  my  beloved  wife,  and  that  a  suitable 
but  not  exi)en8ive  monument  be  erected  over 
our  grave,   bearing  the  following   inscription: 
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TTbtr  Nmembend  the  fatiierlesB  and  the  or- 

"Witncas  mr  hand  this  the  28th  day  of  July, 
ISOt.  WilUs  A.  Skinner. 

"At  the  r*qneat  of  the  testator  and  tn  hia  pres- 
mee  and  in  the  preaence  of  each  other  we  aisn 
u  witneaaea  thia  the  day  and  date  above  writ- 
teo.  Si.  L.  Crawford. 

"W.  L.  C5rawford,  Jr." 

"Codidl  Now  One. 

"Iton  Ona.  My  real  estate  in  Dallas.  Texaa, 
■hall  not  be  sold  by  my  executors  unless  the 
nnts  and  revenues  from  my  estate,  economically 
administered  are  insufficient  for  the  education 
tad  support  of  tlie  aaid  Camagie  Frank  Skin- 
ner. 

"Item  Two.  I  wish  my  executors  to  pay  to 
Ura.  Jennie  I^nughery  $50.00  in  addition  to  the 
futOO.OO  heretofore  mentioned. 

"Item  Three.  In  caae  said  Camafie  Frank 
Skinner  leave  no  child  or  children  living  by  him 
lawfully  bexotten,  then  and  in  that  event,  it  is 
my  will  that  the  whole  of  my  estate  be  divided 
between  the  Buckner's  Orplian  Hume  and  the 
Julia  Fowler  Orphan  Home,  share  and  sliare 
abke. 

"Item  Foar.  This  codicil  in  no  wise  modifies 
or  chaniKa  item  one  of  my  will  dated  July 
28rh.   1004. 

"lliis  Aucnst  2,  1904. 

"Willis  A.  SUnner. 

"Witness: 

"M.  I,.  Crawford. 
"W.  L.  Crawford,  Jr." 

The  will  of  Mrs.  Skinner  provides  in  item 
1  that: 

"ShuuM  my  beloved  hnsband,  Willis  A  Skin- 
aer,  survive  me,  I  give  and  bequeath  to  him  all 
of  my  estate  real,  personal  and  mixed,  whereso- 
ever situated." 

Item  2  of  her  will  Is  as  follows: 
"In  the  event  my  said  bnaband  dies  before  I 
do,  then  and  in  that  event,  I  give,  devise  and 
bciineath  to  Camagie  Frank  Skinner,  the  adopt- 
ed son  of  myself  and  my  said  husband  all  of  my 
estate,  both  real,  personal  and  mixed,  and  where- 
soever situated. 

"The  boy,  Camagie  Frank  Skinner,  has  not 
been  formally  adopted  by  ua,  but  his  mother  by 
an  instrument  in  writing  gave  him  to  me  and 
my  said  husband  when  he  was  an  infant,  and 
myself  and  husljand  have  raised  and  cared  for 
him  since  Infancy." 

Item  8  reads  thus: 

"In  the  event  I  survive  lx>th  my  said  husband, 
Willis  A.  Skinner,  and  my  said  adopted  son, 
Camagie  Frank  Skinner,  then,  and  in  that 
event,  I  give,  devise  and  bequeath  to  Bnckner's 
Orphana*  Home  and  Julia  Fowler  Orphan 
Home,  both  situated  in  Dallas  county,  Texas, 
all  my  estate,  reaL  personal  and  mixed,  and 
wbereaoever  situated,  to  be  dlviiled  between  said 
orphan  homes  share  and  share  alUce." 

In  other  respects  the  will  of  Mrs.  Skinner 
is  practically  the  same  as  that  of  her  hus- 
band. WllUs  A  Skinner.  The  case  was  tried 
by  tlie  court  without  a  Jury,  and,  upon  the 
oondnsioiis  of  law  and  fact  found  and  filed 
In  writing.  Judgment  was  rendered  that  the 
plaintiffs  take  nothing  by  their  suit,  and  that 
the  defendants  go  hence  and  recover  their 
costs. 

As  matters  of  fact  the  court  found  that  on 
August  21,  1911,  WUlis  A  Skinner  and  his 
wife,  Sallie  E.  Skinner,  died  in  a  snowstorm 
on  Pike's  Peak,  in  Colorado,  and  that  the 
evidoice  Introduced  in  the  case  was  not  suffi- 
cient to  show  which  ona  died  first    As  a 


matter  of  law  the  oonit  condoded,  as  far  as 
we  need  state,  that: 

As  it  was  "unasoertainable  from  the  evidence 
which  one,  if  either  of  the  testators.  Willis  A. 
Skinner  or  Sallie  B.  Skinner,  survivetl  the  other 
their  property  riirhts  are  to  be  disposed  of  and 
adjudged  as  if  death  occurred  to  buth  at  the 
same  time;  that  the  failure  of  proof  as  to  which 
of  the  two  testators,  if  either,  survived  the  oth- 
er, brings  into  operation  items  2  uf  the  wills  and 
items  8  of  the  codicils,  respectively,  and  the 
other  parts  of  said  wills  and  codicils,  respec- 
tively, and  under  the  said  wills  and  codicils 
of  each  testator  all  the  property  of  each  was 
devised  to  and  vested  in  tne  defendant  Carnagie 
Frank  Skinner." 

The  correctne;«  of  these  conclusions  of 
law  is  challenged  by  plaintifrs,  and  the  prin- 
cipal propositions  urged  are,  in  substance: 
First,  that  under  the  statute,  as  at  common 
law,  the  lands  of  decedents  pass  to  their  next 
of  Idn  and  heirs,  and  a  devisee  claiming  ad- 
verse to  the  heirs  under  a  will  must  estab- 
lish his  right  through  the  will,  but  an  heir 
is  not  required,  liefore  taking  as  heir,  to 
prove  that  the  deceased  died  Intestate;  sec- 
ond, that  the  rule  has  been  long  established 
in  England,  and  is  now  well  established  in 
Texas,  and  most  of  the  American  states,  that 
when  It  is  shown  that  two  or  more  persons 
perished  in  the  same  calamity,  there  is  no 
presumption  of  law  that  one  survived  the 
other,  or  that  they  died  simultaneously,  and 
he  whose  right  or  claim  depends  on  the  fttct 
of  survivorship  or  simultaneous  death,  must 
prove  the  one  or  the  other  by  legal  and  com- 
petent evidence,  and  the  law  allows  no  pre- 
sumption in  reference  thereto;  third,  that  a 
will  which  la  to  become  effective  only  upon 
the  happening  of  a  certain  contingency  or 
condition  Is  a  contingent  will,  and  in  case  the 
contingency  does  not  arise,  or  is  unascertaln- 
able,  the  wilt  becomes,  by  the  failure  or  In- 
ability to  prove  the  happening  of  the  event, 
of  no  effect,  and  the  property  of  the  decedent 
goes  to  his  next  of  kin  and  sole  heirs,  un- 
der and  by  virtue  of  the  statutes  of  descent 
and  distribution,  the  same  as  If  the  decedent 
had  died  Intestate;  and,  fourth,  that  Carna- 
gie Frank  Skinner  having  failed  to  prove 
survivorship  or  simultaneous  death,  this  rule 
of  the  law  operated  on  the  wills,  and  caused 
them  to  lapse,  whereupon  the  title  and  own- 
ership of  the  property  vested  in  the  plain- 
tiffs, the  next  of  kin  and  sole  heirs  of  the 
decedents,  by  operatl<m  of  law.  These  propo- 
sitions, although  plaintiffs  have  propounded 
others,  raise  the  questions  presented  by  the 
assignments  of  error  for  our  decision. 

The  decisions  of  the  appellate  conrts  of 
this  state  dted  by  plaintiffs  are  unquestion- 
ably to  the  effect  that  there  Is  no  presump- 
tion either  of  survivorship  or  of  the  simul- 
taneous death  of  persons  who  perish  in  a 
conunon  disaster,  and  that,  as  applied  to  this 
class  of  cases,  the  general  rule  is  "that 
courts  will  not  change  the  existing  status  or 
possession  of  property  except  upon  adequate 
proof  of  facts  antiiorlzlng  such  change.'' 
HUdenbrandt  r.  Ames  et  aL,  27  Tex.  Qiv. 
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App.  87T,  88  S.  W.  128 ;  PadSn,  Adinlnistra- 
tor,  T.  Briscoe,  81  Tex.  66S,  17  S.  W.  42. 
It  has  also  be»i  held,  in  effect,  as  contended 
by  plaintiffs,  that  ordinarily  "a  condition  in 
the  will  of  survivorship  mnst  happen  or  be 
fulfilled  before  the  estate  can  vest  under  the 
will."  As  has  been  shown  by  the  wUl  of 
Willis  A.  Skinner,  he  bequeathed  to  his  wife, 
Sallie  B.  Skinner,  all  of  his  property  in  the 
event  she  survived  him,  and  in  the  event  she 
died  before  him  be  bequeathed  it  to  Camagle 
Frank  Skinner;  and  by  the  will  of  Mrs. 
Skinner  all  of  her  property  was  bequeathed 
to  her  husband,  WIIIU  A.  Skinner,  in  the 
event  be  survived  her,  and  in  the  event  he 
died  before  her,  it  was  bequeathed  to  Cama- 
gie  Frank  Skinner.  So,  the  rule  being  that 
no  presumption  of  survivorship  or  simultane- 
ous death  will  be  indulged  in  case  of  persons 
who  perish  by  a  common  disaster,  and  there 
being  no  evidence  in  this  case  showing  which 
one  of  the  testators  died  first,  or  that  they 
died  at  the  same  instant,  the  question  for  de- 
cision is:  Did  the  property  of  Mr.  and  Mrs. 
Skinner  pass  to  and  vest  in  Carnagie  Frank 
Skinner  under  the  second  item  of  their  re- 
spective wills?  We  do  not  regard  any  deci- 
sion of  the  courts  of  this  state  to  which  our 
attention  has  been  called  or  of  which  we  have 
any  knowledge  decisive  of  the  question.  But 
we  think  the  construction  to  be  given  the 
wills  in  question,  under  the  evidence  and 
findings  of  fact  made  by  the  trial  court,  Is 
made  plain  by  decisions  of  other  Jurisdic- 
tions cited  by  appellees  upon  similar  states 
of  facts,  and  especially  by  the  decision  of 
the  Supreme  Court  of  the  United  States  In 
the  case  of  Young  Women's  Christian  Home 
▼.  French,  187  U.  S.  401,  23  Sup.  Ct  184,  47 
Lu  Sd.  233.  That  case  was  appealed  from 
the  Court  of  Appeals  of  the  District  of  Co- 
limibia  to  review  a  decree  which  reversed  a 
decree  of  the  Supreme  Court  of  the  District, 
and  involved  the  construction  of  the  will  of 
Mrs.  Sophia  Rhodes.  In  Item  1  of  Mrs. 
Rhodes'  will  she  devised  to  her  husband  dur- 
ing Ills  life  one-half  the  income  of  her  proi>- 
erty.  In  Item  2  she  devised  all  her  property 
to  her  son,  Eugene  Rhodes,  subject  to  the 
Ufe  estate  of  her  husband.  In  item  3  she 
devised,  in  the  event  of  the  death  of  the  son 
before  the  death  of  herself  or  her  husband, 
the  income  to  her  husband  for  life,  and  at 
his  death  all  the  property  to  the  Toung 
Women's  Christian  Home;  and  in  item  4, 
In  the  event  of  her  becoming  the  survivor  of 
both  huslMind  and  son,  she  devised  all  her 
property  to  the  Young  Women's  Christian 
Home.  The  husband  died  in  January,  1895, 
the  wife  and  son  were  later  lost  in  a  ship- 
wreck, and  the  court  held  that  the  proof 
was  not  sufficient  to  show  the  order  in  which 
they  died.  The  next  of  kin  of  Mrs.  Rhodes 
claimed  the  property,  but  their  claim  was 
denied.  The  statement  of  the  case  as  made 
by  Chief  Justice  Fuller,  who  delivered  the 
opinion  of  the  court,  shows  that  the  Supreme 
Court  of  the  District  held  that  there  was  no 


'presumption  of  survlVonUp  as  between  Mrs. 
Rhodes  and  her  son,  Eugene;  "that  the  will 
manifested  an  unmistakable  desire  to  guard 
against  intestacy;"  and  that  the  intention 
of  Mrs.  Rhodes  was  clearly  apparent  that,  tf 
her  husband  and  son  should  not  survive  her 
80  as  to  receive  the  property,  or  if  it  remain- 
ed under  her  control  at  the  time  of  her 
death.  It  should  go  absolutely  to  the  charity 
she  had  named,  the  Young  Women's  Christian 
Home,  and  decreed  accordingly.  From  this 
decree  Barbara  Faul  and  Andrew  Wasner, 
next  of  kin  of  Mrs.  Rhodes,  and  John  L. 
French,  administrator  of  £)ugene  Rhodes,  car- 
ried the  case  to  the  Court  of  Appeals  of  the 
District  of  Columbia,  which  concurred  In 
the  view  that  there  was  no  presumption  of 
survivorship  as  between  the  testatrix  and 
her  son,  but  held  that: 

The  terms  of  the  will  "  'vesting  the  estate  in 
Eugene  Rhodes  immediately  upon  testatrix's 
death,  we  agree  that  It  raises  a  prima  facie  right 
in  the  personal  representatives  of  the  son,  and 
imposes  the  burden  upon  her  next  of  kin  of  dis- 
placing them  by  proof  of  his  mother's  Burvival,* 
and  that  the  representatives  and  next  of  Un  of 
the  son  were  entitled  to  the  entire  fund." 

The  decree  of  the  Supreme  Court  of  the 
District  was  thereupon  reversed,  and  the 
cause  remanded  to  the  court  below,  with  a 
direction  to  enter  a  decree  in  conformity 
with  that  conclusion.  From  this  decree  of 
I  reversal  an  appeal  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  resulted  in 
a  reversal  by  the  court  of  the  decree  of  the 
Court  of  Appeals,  with  direction  that  the 
case  be  remanded,  and  that  the  decree  of  the 
Supreme  Court  of  the  District  of  Columbia 
be  affirmed.  In  remanding  the  case  with  the 
direction  stated  the  Supreme  Court  of  the 
United  States  recognized  the  rule  that  there 
is  no  presumption  of  survivorship  In  the  case 
of  persons  who  perish  by  a  common  disaster. 
In  the  absence  of  proof  tending  to  show  the 
order  of  dissolution,  but  held  that  the  ques- 
tion of  actual  survivorship,  in  such  a  case, 
is  regarded  as  uuascertalnable,  end  that 
"descent  and  distribution  take  the  same 
course  as  if  the  deaths  had  been  simultane- 
ous," citing  a  number  of  cases.  It  is  alao 
declared  that  the  cardinal  rule  in  the  con- 
struction of  a  will  Is  that  the  intention  ot 
the  testator,  as  expressed  In  the  instrument, 
or  clearly  dedndble  therefrom,  must  prevail, 
if  consistent  with  the  rules  of  law,  and  that 
another  familiar  rule  is  that  the  law  prefers 
a  construction  which  will  prevent  an  tntee- 
tacy  to  one  that  will  permit  It,  if  such  a  con- 
struction may  reasonably  be  given.  These 
rules  being  declared,  the  conrt  proceeds  to 
say  that: 

It  is  "apparent  that  Mrs.  Rhodes  designed  to 
dispose  of  her  entire  property ;  to  provide  for 
her  husband  by  securing  to  him  for  life  an  In- 
come from  one-half  of  her  estate ;  to  provide  for 
her  son  by  leaving  him  the  estate  absolutely, 
subject  to  the  husband's  income;  and,  if  her 
son  died  before  his  father,  that  the  huslMnd 
should  have  the  income  of  the  whole  estate  for 
hig  life,  and  at  his  death  the  estate  shoald  go 
*    *    *    at  once  to  the  charitable  institution. 
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that  ia  to  say,  tbat  If  they  did  not  aunrire  her, 
the  property  on  her  death  was  immediately  to 
take  that  destination." 

The  principle  announced  is  supported  by  a 
citation  of  cases  and  quotations  therefrom, 
based  upon  similar  facts,  among  them,  being 
the  case  of  Robison  t.  Female  Orphan  Asy- 
lum, 123  D.  S.  702,  8  Sup.  Ct  327,  31  U  Ed. 
293. 

"Id  that  caae  Robison  left  a  win  providing, 
thirdly,  that  his  widow  should  have  the  income 
of  all  bis  estate,  with  the  right  to  spend  it,  but 
not  to  have  it  accumulate  for  her  heirs :  fourtb- 
°  h,  that  if  his  sisters,  Ann  Smith  and  Eleonors 
Cummings  Robison,  "be  living  at  the  death  of 
mfself  and  wife,  Jane  S.  Robison  aforesaid,  that 
they  or  the  one  that  may  be  then  living  shall 
have  the  income  of  all  my  estate  so  long  as  they 
may  live,  and  at  their  death  to  be  divided  in 
three  parts,  one-third  part  of  the  income  to  go  to 
the  PortUnd  Female  Orphan  Asylum,'  and  one- 
third  to  each  of  two  other  InstitutionB.  Both 
sisters  died  before  the  testator." 

In  oonstmlng  this  will  and  determining 
to  whom  the  property  imssed  under  the  facts 
the  court,  after  stating  that  the  question 
was  one  "of  the  reasonable  interpretation  of 
the  words  of  the  particular  will,  with  the 
view  of  ascertaining  through  their  meaning 
the  testator's  Intention,"  ruled  that: 

The  foct  that  the  sisters  died  before  their 
brother,  the  testator,  "  'whereby  the  legacy  to 
them  lapsed  altogether,  is  not  material,  because 
if  property  be  limited  upon  the  death  of  one 
person  to  another,  and  the  first  donee  happen  to 
predecease  the  testator,  the  gift  over  would, 
of  course,  take  effect,  notwithstanding  the  fail- 
ure, by  lapse,  of  the  prior  gift' ;  that  unless  it 
appeared  on  the  face  of  the  wiU  'that  the  gift  to 
the  defendants  was  not  intended  to  take  effect 
oniess  the  prior  gift  to  Ann  Smith  and  Kleonora 
Cnmmines  Robison  took  effect,  the  former  must 
be  considered  as  taking  effect  in  place  of  and  as 
a  aabstitute  for  the  prior  gift  which,  by  reason 
of  the  contingency,  has  failed' ;  and  that,  con-, 
ddering  the  third  and  fourth  subdivisions  togeth- 
er, the  limitations  were  to  be  taken  as  a  com- 
plete disposition  of  his  estate  in  the  mind  of  the 
testator,  who  did  not  intend  to  die  intestate  as 
to  any  portion  thereof,  giving  to  the  widow  an 
estate  for  life,  with  an  estate  over  for  life  to  the 
sistera,  contingent  on  surviving  the  widow,  and 
with  the  ultimate  remainder  to  the  charitable  in- 
stitutions." 

In  the  case  of  Newell  t.  Nichols,  12  Hun 
(N.  Y.)  604,  affirmed  in  75  N.  T.  78,  31  Am. 
R^.  424,  It  waa  held  that: 

"Where  a  devise  is  limited  to  take  effect  upon 
a  condition  or  contingency  annexed  to  a  preceding 
estate,  if  that  preceding  estate  should  not  arise, 
the  remainder  over  will  take  place;  the  first 
estate  being  considered  as  a  preceding  limitation, 
and  not  as  a  preceding  condition.  *  *  *  As 
when  a  testator  meant  to  dispose  of  all  his 
property  and  uses  the  words  'if  the  legatee 
should  not  survive,'  held  to  mean  *lf  the  preced- 
ing legacy  should  from  any  cause  fail.' " 

This  holding  In  Newell  t.  Nichols  Is  ap- 
proved by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Young  Women's  Chris- 
tian Home  r.  French,  supra,  and  the  court, 
after  dtlng  and  reviewing  several  other  anal- 
ogous cases,  and  after  reviewing  and  dis- 
carding the  oonclnslons  reached  in  Under- 
wood V.  Wing  and  Wing  v.  Angrave,  19  Bear. 
450,  4  Veg.  M.  &  G.  632,  8  H.  li.  Gas.  183, 
•ays: 


"As  in  all  of  these  cases,  so  in  tUs,  we  are  re- 
mitted to  the  language  of  the  will  to  ascertain 
the  intention  of  the  testatrix,  and  if  that  in- 
tention is  clearly  dedudble  from  the  terms  used, 
taking  the  whole  will  together,  then  we  are 
bound  to  give  that  construction  which  will  effec- 
tuate., and  not  defeat,  it.  Reading  this  will  from 
the  standpoint  of  the  testatrix,  as  we  must,  we 
think  it  not  open  to  doubt  that  she  intended  to 
dispose  of  all  her  estate,  and  did  not  intend  to 
die  intestate  as  to  any  part  of  it ;  that  she  had 
in  mind  only  three  objects  of  her  bounty,  her 
husband,  her  son,  and  the  home;  and  that  her 
intention,  failing  husband  and  son,  was  that  the 
home  should  take.  If  husband  nor  son  survived, 
it  was  to  f^  to  the  home  at  once.  Ia  her  mani- 
fest intention  to  be  defeated  because,  instead  of 
saying,  'If  neither  my  husband  nor  my  son 
should  survive  me,. I  give  and  bequeath  my  prop- 
erty to  the  home,  she  said,  'In  the  event  of  my 
becoming  the  survivor  of  l>oth  my  husband, 
Oliver  Wheeler  Rhodes,  and  of  my  son,  Bugene 
Rhodes,  I  then  give,  devise,  and  bequeath  all  my 
property  to  the  Young  Women's  Christian 
Home'?  We  do  not  feel  compelled  to  so  hold, 
and,  by  accepting  so  technical  and  literal  a  Tiew, 
to  reach  an  adverse  result  on  the  theory  of  a 
change  in  the  burden  of  proof,  or  of  an  acci- 
dental omission  to  prevent  it.  'This  is  ncrt  a  case 
of  supplying  something  omitted  by  oversight,  but 
of  intention  sutBcienuy  expressed  to  be  carried 
out  on  the  actual  state  of  facts.  And  as  the  es- 
tates of  persons  perishing  in  a  common  disaster, 
intestate,  notwithstanding  the  stetntes  of  de- 
scent and  distribution,  may  not  have  made  provi- 
sion in  respect  thereof,  are  disposed  of  as  if 
each  survived  as  to  his  own  property,  we  think, 
upon  principle,  that  the  property  of  Mrs.  Rhodes 
should  go  as  directed  as  if  she  survived  her  son, 
in  the  absence  of  proof  to  the  contrary." 

The  court  also  annoonced  tbat: 

"Whether  in  a  given  case  a  condition  precedent, 
a  condition  subsequent,  or  a  conditional  limita- 
tion is  prescribed  is,  in  the  absence  of  unmis- 
takable language,  matter  of  construction,  and 
that  conditions  cannot  be  annexed  from  words 
capable  of  being  interpreted  as  mere  description 
of  what  must  occur  before  the  estete  given  can 
arise." 

We  have  thus  liberally  quoted  from  the 
case  of  Young  Women's  Christian  Home  t. 
French,  supra,  for  the  reason  we  believe  the 
principle  therein  enunciated  and  the  language 
used  peculiarly  applicable  to  the  Instant 
case,  and  settles  the  controversy  Initiated 
thereby  against  the  plaintlfCs.  B.ut  the  de- 
cision of  the  question  need  not  be  rested 
alone  upon  that  case.  There  are  others,  we 
think,  not  mentioned  therein,  that  support 
the  contention  of  defendants  here.  St.  John 
V.  Andrews  Institute,  191  N.  Y.  254,  83  N.  E. 
981,  14  Ann.  Cas.  708,  appears  to  be  in  point 
In  that  case  Andrews  made  a  wUl  bequeath- 
ing his  property  to  his  wife,  but  provided 
that,  if  she  should  die  before  him,  the  prop- 
erty should  go  to  the  Andrews  Institute.  The 
testator  and  Mrs.  Andrews  perished  together 
In  a  fire  which  destroyed  their  home,  and 
the  court  having  found  that  as  between  the 
husband  and  wife  survivorship  was  un- 
ascertalnable,  and  after  announcing  the  rule 
that  there  is  no  presumption  of  survivorship 
in  case  of  persons  who  perish  by  a  common 
disaster,  In  the  absence  of  proof  tending  to 
show  the  order  of  dissolution,  held  that  there 
was  no  point  of  time  when  the  title  of  Mr. 
Andrews  was  divested  at  which  Mrs.  An- 
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drews  could  have  taken  It,  and  that  her 
slniultaneous  death  was,  in  effect,  the  same 
as  a  death  before  his  death,  and  the  will  of 
Mr.  Andrews  was  therefore  given  effect  In 
favor  of  the  Institute. 

In  Supreme  Couucll  of  Royal  Arcanum  v. 
Kacer,  96  Mo.  App.  93,  69  S.  W.  671,  It  is 
said: 

"Whether  based  on  a  presumption  of  syn- 
chronous death  or  not,  the  law  is  settled  that, 
if  two  or  mure  persons  are  lost  in  the  same 
catastrophe,  and  the  ownership  of  property  is 
afterwards  drawn  into  litii^tion  by  contesting 
parties,  each  claiming  to  derive  his  right  from 
one  of  the  deceased  persons  as  being  the  actual 
owner  of  the  property  when  be  died,  and  the 
question  of  which  •  •  •  turns  on  which  sur- 
vived longest,  and  there  Is  no  proof  on  that  sub- 
ject, the  right  to  the  property  will  be  adjudged 
as  it  would  be  if  it  were  known  that  both  died 
at  the  same  instant." 

In  13  Cya  308,  the  rule  that,  where  two 
or  more  persons  perish  In  a  common  disaster, 
there  Is  no  presumption  that  one  survived 
the  other  or  that  they  died  at  the  same 
moment,  is  stated,  but  it  is  further  stated  In 
that  connection,  sustained  by  many  author- 
ities' cited,  that: 

"However  this  may  be,  it  is  certain  that  when 
two  or  more  persons  have  perished  in  a  common 
disaster,  and  there  is  no  evidence  as  to  which 
died  first,  the  courts  will  dispose  of  property 
rights  as  though  death  occurred  at  the  same 
time." 

In  Loving  T.  Rainey,  36  S.  W.  335,  decided 
by  this  court,  the  language  of  Mr.  RedQeld  in 
his  work  on  Wills,  to  the  effect  that,  "where 
the  words  of  a  will  are  in  the  form  of  a  con- 
dition precedent,  but  the  intention  of  the 
testator  as  collected  from  every  part  of  the 
will  clearly  Indicates  a  different  purpose, 
the  latter  will  prevail,"  Is  quoted  with  ap- 
proval. 

So  we  think  the  authorities  from  which 
the  foregoing  quotations  are  taken  establliih, 
as  in  effect  argued  by  counsel  for  defendants, 
that  where  the  maker  of  a  will  and  his  pri- 
mary devisee  die  in  a  common  disaster,  and 
there  is  no  proof  as  to  the  order  of  death, 
the  primary  devisee  will  be  treated  as  not 
surviving,  and  the  gift  to  the  secondary  or 
substituted  devisee  shall  take  effect;  that 
when  the  condition  or  limitation  upon  which 
the  second  devisee  shall  take  Is  stated  as 
the  death  of  the  primary  devisee  "before" 
the  testator,  and  there  is  no  evidence  as  to 
which  died  first,  the  condition  or  limitation 
is  satisfied  by  the  death  of  both  the  testator 
and  the  primary  devisee  in  a  common  dis- 
aster.   It  is  very  plain,  we  think,  that  it  was 


not  the  Intention  of  either  Mr.  Skinner  nr 
Mrs.  Skinner  to  make  the  devise  of  their 
property  to  their  adopted  son,  Camagie 
Frank  Skinner,  depend  upon  a  condition  pre- 
cedent which  would  admit  of  the  property 
going  to  third  persons.  They  manifestly  had 
in  mind  only  three  objects  of  their  bounty: 
Upon  the  part  of  Mr.  Skinner,  bis  wife,  his 
adopted  son,  and  the  Buckner's  Orphan 
Hraue  and  the  Julia  Fowler  Orphans'  Home ; 
upon  the  part  of  Mrs.  Skinner,  her  husband, 
her  adopted  son,  and  said  homes — the  inten- 
tion of  each  being  that,  if  for  any  reason  the 
primary  devisee  could  not  receive  the  prop- 
erty, then  It  should  go  to  the  adopted  son, 
the  boy  whom  they  had  raised  and  for  whom 
they  evidently  entertained  great  affection, 
and  that,  should  neither  the  primary  devisee 
named  in  the  wilis  nor  the  adopted  son  be 
capable  of  receiving  the  property,  then  it  was 
to  go  to  the  homes  in  the  proportion  devised. 
This  being  the  clear  intention  of  the  testa- 
tors, and  both  of  them  having  died  in  the 
same  calamity,  and  there  being  no  proof  as 
to  the  order  of  their  dissolution,  the  wills 
stand  as  if  they  contained  only  the  bequest 
to  their  adopted  son.  Re  WlUbor,  20  R.  I. 
126,  87  Atl.  634,  61  L.  R.  A.  863,  78  Am.  St. 
Rep.  842.  It  necessarily  follows,  there- 
fore, that  the  property  devised  by  the 
wills  passed  tc  the  defendant  in  error  Car- 
nagie  Frank  Skinner,  and  that  the  Judg- 
ment of  the  district  court  denying  the  claim 
of  plaintiffs  in  error  was  the  proper  one  to 
be  rendered. 

As  before  indicated,  ve  do  not  regard  the 
ruling  here  made  as  l>eing  at  variance  with 
any  former  decision  of  the  Supreme  Court 
or  Court  of  Civil  Appeals.  In  no  case  cited 
by  plaintiffs  In  error  or  known  to  us  was 
the  precise  question  Involved  in  this  case  be- 
fore the  court  No  similar  question  as  to 
the  construction  of  a  will  was  involved  in 
either  of  the  cases  cited,  and  It  seems  to  us 
that  no  one  can  read  the  wills  of  Mr.  and 
Mrs.  Skinner  without  recognizing  tliat,  un- 
less the  primary  devisee  named  lived  to  re- 
ceive the  gift  intended,  each  purposed  that 
it  should  pass-  to  their  adopted  son,  Carnagie 
Frank  Skinner,  and  that  in  the  event  be  was 
not  living  to  receive  the  gift,  it  should  go 
to  the  orphans'  homes.  We  therefore  readily 
follow  the  sound  and  Just  rule  announced  in 
Young  Women's  Christian  Home  v.  French, 
supra,  and  other  similar  cases,  and  affirm 
the  Judgment  of  the  court  below. 

Affirmed. 
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7IB8T  STATB  BANK  OF  AMABIIjLO  ▼. 
COOPER  et  aL    (No.  817.) 

(Court  of  CStU  Appeals  of  Texas.     Amarillo. 

Jum  ae,  1015.    Rehearins  Denied 

Oct.  0,  1915.) 

L  Appbai.  Ajn>  Ebrob  «=>1040  —  H*Bin.Bafl 

EiKOB— Rulings  On  Pucaoiro. 

In  an  action  on  a  note,  error.  If  any,  in 
oremiUni  plaintifTs  exception  to  a  part  of  de- 
fendanta'  answer,  because  not  presenting  the  is- 
sue of  fraud,  was  harmless,  where  that  issue 
wu  presented  by  the  supplemental  answer,  on 
which  the  case  was  tried. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cott  Dig.  i§  4089-1105 ;  Dec.  Dig.  «=» 
KM.] 

2.  Etidkncb  4=3434— Paboi.  Evisbnck-Note 

— i'BAUD. 

Where  fraud  was  alleged  in  the  answer  of 
niretiea  to  an  action  on  a  note  with  respect  to 
the  plaintiff's  representation  as  to  the  applica- 
tion of  collateral  to  the  note,  parol  evidence  of 
the  agreement  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Sndenoe, 
Cent  Dig.  if  2005-20:20;    Dec.  Dig.  «=;>434.] 

3.  Pbincipal  and  Subbit  «s»16&— AonoH— 
Amswbb— IsauBS. 

In  an  action  asainst  a  surety  on  a  note, 
the  answer  alleged  that  at  the  time  of  its  execu- 
tion the  plaintiff  bad  certain  collateral,  that  de- 
fendants asked  plaintiff  as  to  it  and  were  as- 
sured by  the  president  of  plaintiff  that  part  of 
the  collateral  was  bfing  collected,  and  that  the 
amount  collected  would  be  credited  on  the  note, 
and  that  tbe  part  not  collected  would  remain 
u  security  for  the  note.  Held,  not  a  defense 
to  the  note,  but  a  recital  of  statements  that 
tbe  collateral  would  be  held  to  secure  tbe  note. 
[E<1.  Note.— For  other  cases,  see  Principal  anil 
Surety,  Cent.  Dig.  ig  423-426;  Dec  Dig.  «=s> 
15«.] 

4.  Prikcipai.  and  StmrrT  <S=3l56  —  Acnow 

AOAINBT  SUHETT— AnSWKB— CteBTAINTT. 

In  an  action  against  a  surety  on  a  note, 
an  answer  falling  to  specify  the  collateral 
which  plnintiff  was  allegeo  to  have  misapplied, 
and  alleging  that  defendants  were  unable  to  give 
a  more  accurate  description  of  the  collateral 
notiii.  or  what  part  of  tbem  had  been  so  used, 
and  that  such  notes  were  in  the  hands  of  tbe 

SlalntiS,  who  was  in  a  position   to  know  the 
racription  of  it,  was  not  objectionable,  as  in- 
definite and  uncertain. 

jEd.  Note.— For  other  cases,  see  Principal  and 
Surety,  CentDig.  §S  42^-126;    DecDig.  «s>166.] 

5.  Appeal  and  Ebbob  ^=>104d— Tbial  ^s>25 
— Aboumbnt — HiouT  TO  Opkn  and  Close. 

Vniler  rule  31  for  district  and  county  courts 
(142  S.  W.  XX)  providing  that  plaintiff  shall 
have  the  right  to  open  and  close,  unless  the 
burden  of  proof  nnder  the  pleadings  rests  upon 
tbe  defendants,  or  the  defendants  make  the  ad- 
mimlon  of  record  at  the  stage  prescribed  by  the 
mle,  including  the  provision  of  Rev.  St  art. 
1903,  relating  to  the  argument,  plaintiff  bank, 
in  an  action  on  a  note,  where  defendant  had  the 
bnrden  of  showing  its  right  to  recover,  that  de- 
fendants were  liable  because  of  their  interest  in 
a  company,  and  their  assumption  of  its  debt, 
and  where  plaintiff  bad  the  burden  of  showing 
a  proper  application  of  the  proceeds  of  collateral, 
and  an  agreement  that  the  proceeds  were  to 
be  appli«)  npon  two  different  debts,  the  grant- 
ing to  defeooants  of  the  right  to  open  and  close 
was  rererrible  error. 

[Ed.  Note.— For  other  eases,  see  Appeal  and  Er- 
ror, CenUHg.  H  4128-4131, 4134 :  DecOig.  «s> 
1046;  Trial,  CentDig.  H  44-75;  l>ecDig.  <»=>25.] 


6.  Tbial  4s>86— Admisbioit  or  0vn>BifcK  — 
Objections— EJtidencb  A  DifissiBLB  in  Pabt. 

There  was  no  error  in  overruling  an  objec- 
tion to  the  whole  of  testimony,  part  of  which 
was  admissible. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Diig.  H  222-225;   Dec.  Dig.  «=>85.] 

7.  Evidence  4=»471,  472— Fact  ob  Conclu- 
sion. 

In  an  action  on  a  note,  where  one  of  the  ia- 
snes  of  fact  and  law  made  by  tbe  pleadings 
was  whether  one  M.  was  a  prindpal  or  a  surety, 
his  statement  that  he  was  a  surety  involved  a 
legal  conclusion  from  the  facts  and  circumstanc- 
es of  the  transaction,  and  invaded  the  province 
of  the  jury. 

[EM.  Note.— For  other  cases,  see  Evidenos^ 
Cent.  Dig.  ig  2149-2105,  2248;  Dec.  Dig.  «=> 
471,  472.] 

8.  Bills  and  Notes  «=>511—AcnoN— Issues 
AND  Evidence. 

In  an  action  on  a  note,  with  an  allegation 
of  an  agreement  that  the  collateral  should  be 
divided  between  the  note  and  another,  evidence 
that  a  defendant,  at  tbe  time  the  agreement  was 
made,  objected  to  switching  any  of  the  collateral 
to  protect  the  other  note,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1780-1770;  Dec.  Dig.  «=» 
611.] 

0.  Bills  and  Notes  «=»409— Actton— Bxm- 

den  of  Pboof. 

In  an  action  on  a  note,  defendants,  whose 
pleadings  raised  tbe  issue  that  plaintiff  had 
failed  to  account  for  certain  collateral,  and 
sought  relief  to  the  extent  of  the  value  thereof, 
had  the  burden  of  showing  the  value  of  the  se- 
curities not  accounted  for. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1682,  1095-1697;  Dec.  Dig. 
«=3400.] 

10.  Tbial  «s»252  —  Subhission  ov  Issues  — 
Evidence  to  Suppobt. 

In  an  action  on  a  note,  where  there  was  no 
evidence  to  support  the  issue  as  to  whether  plain- 
tiff had  failed  to  account  for  collateral,  it  should 
not  have  been  submitted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  gg  505,  596-612;  Dec.  Dig.  <S=252.] 

11.  Tbial  «=>191  —  iNSTBUononB  —  Asbuvf- 
TioN  op  Fact. 

In  an  action  on  a  note,  an  instruction  that 
if  tbe  note  was  executed  by  two  of  the  defend- 
ants on  condition  that  it  should  not  be  delivered 
or  be  effective  until  a  company  and  tbe  other  de- 
fendant should  sign  as  principals,  and  should  be 
held  until  such  condition  was  complied  with, 
defendants  would  not  be  liable  on  the  note,  was 
not  objectionable,  as  assuming  that  tbe  court 
thought  that  the  first  two  defendants  were  sure- 
ties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  420-431,  436 ;  Dec.  Dig.  «=>lfll.} 

12.  Pbincipal  and  Subett  ^=>27— Delivebt 
—Conditions. 

Two  signers  of  a  note  as  principals  had  the 
right  to  sign  and  deposit  it  with  the  payee,  on 
condition  ttiat  it  should  not  become  valid  until 
other  principals  bad  signed  it 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  g  56;   Dec.  Dig.  «=3>27.] 

18.  Appeal  and  Ebbob  9=9609— Instbuctiorb 
— Habulesb  E^bbob. 

Id  an  action  on  a  note,  where  it  appeared 
that  defendants  had  given  three  separate  notes 
for  the  debt  in  question,  one  dated  April  25, 
1912,  renewed  by  note  dated  November  1,  1912. 
and  again  renewed  by  the  note  in  snit  dated 
April  1,  1913,  and  the  court  on  appeal  could  not 
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determine  upon  the  record  upon  which  note  the 
general  verdict  was  based,  it  could  not  determine 
whether  or  not  the  failure  to  give  charges  intend- 
ed to  instruct  with  reference  to  the  rights  of 
plaintiff  ander  each  of  the  notes  was  error. 

[Ed.  Note. — For  other  cases,  see  Aproal  and 
Error,  Cent.  Dig.  IS  2928-2830 ;  Dec.  Dig.  «=» 
699.] 

14.  Appeal  and  ESbrob  $=3928  —  Pbesukp- 
TioN  IN  Support  of  Jvdoubnt. 

In  the  absence  of  any  information  enabling 
it  to  determine  error  in  the  refusal  to  give 
charges,  the  presumption  must  be  in  support  of 
the  judgment. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3749-3754;  Dec.  Dig.  <S=> 
928.] 

15.  Trial  «=»1W— Ikstbuction— Wkioht  of 
Evidence. 

In  an  action  on  a  note,  where  there  was  a 
dispute  as  to  whether  or  not  other  collateral 
had  been  substituted  for  the  stoclc  of  defendant's 
company,  the  refusal  of  a  requested  charge  that 
the  jury  could  not  consider  the  capital  stocli 
of  the  company  which  had  been  put  up  as  col- 
lateral, because  part  of  it  had  been  sold  before 
the  execution  of  the  renewal  note  with  Icnowl- 
edge  of  the  defendants  that  the  proceeds  had 
not  been  applied,  but  that  other  collateral  was 
substituted,  was  proper,  as  being  upon  the 
.weight  of  Uie  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  SS  418.  436,  439-441,  446-454,  456-466; 
Dec  Dig.  <S=s>194.] 

16.  Bills  and  Notes  <&=»430,  637— Renewal 
Notes— Effect. 

If  either  of  two  renewal  notes  constituted 
a  novation,  the  note  for  which  the  renewals  were 
given  was  no  longer  a  binding  obligation,  and 
this  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |§  1251-1256»  1862-1893; 
Dec.  Dig.  «=»430.  537.] 

Appeal  from  District  Court,  Potter  Oonn- 
ty;   Jas.  N.  Browning,  Judge. 

Action  by  the  First  State  Bank  of  Amarll- 
lo,  Tex.,  against  W.  P.  Cooper  and  otbei-s. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed,  and  cause  remanded. 

Tamer  ft  HolUns,  of  AmarlllOt  for  appel- 
lant. Jones  ft  Miller,  of  Amarlllo,  for  appel- 
lees. 

HAIiL,  J.  The  original  petition  filed  by  ap- 
pellant bank  was  to  recover  the  amount  due 
on  a  promissory  note  of  $2,500,  dated  April 
1,  1913,  bearing  Interest  at  10  per  cent  from 
date  and  providing  for  10  per  cent  attorney's 
fees,  signed  by  W.  P.  Cooper,  K.  K.  Wbeatley, 
and  Frank  Morris,  Jr.  The  note  contained 
tbe  usual  provision  waiving  presentment  for 
payment,  notice  of  nonpayment,  protest,  etc. 
The  following  credits  were  admitted  in  the 
petition:  $587.50,  paid  August  26,  1913;  a 
number  of  small  credits  from  $1  up  to  $10, 
aggregating  $116.33,  being  dated  from-  June 
6, 1913,  at  various  times,  to  November  8, 1913. 

Defendants'  original  answer  alleged  in 
substance  that  the  note  sued  ui>on  was  given 
in  lien  of  a  prior  note  for  the  same  amount, 
and  that  collateral  to  the  value  of  $2,500  had 
been  put  up  with  said  previous  note  to  pro- 
tect the  signers  of  the  note  in  suit,  and  that 


the  defendants  signed  tbe  note  sued  upon 
solely  as  sureties  for  an  indebtedness  due  by 
Lankford  Furniture  Company;  that  at  the 
time  of  the  execution  of  the  note  in  question, 
in  suit,  the  president  of  plaintiff  bank  claim- 
ed to  have  collateral  security,  consisting  of 
certain  furniture  notes  due  the  I^iankford  Tvt- 
niture  Company,  amounting  to  about  $1,700; 
that  other  such  notes,  worth  about  $800, 
were  in  process  of  collection  at  Panhandle 
and  other  neighboring  towns,  and  that  some- 
thing more  than  $280  of  said  $800  in  notes 
had  been  collected ;  and  that  the  bank  would 
at  once  look  up  the  exact  amount  and  credit 
same  on  the  back  of  the  note  in  suit;  that 
the  remainder  of  the  $800  worth  of  collateral 
would  remain  as  security  to  the  note  sued 
upon.  It  was  further  alleged  that  plaintiff 
bank,  without  defendants'  consent,  thereafter 
took  away  half,  or  about  half,  of  the  collat- 
eral notes,  and  applied  them  to  the  payment 
of  another  note  due  plaintiff  bank,  upon 
which  defendants  were  liable ;  that  plaintiff 
had  been  negligent  in  failing  to  collect  the 
collaterals,  by  reason  of  which  defendants 
had  sustained  a  loss ;  that  Frank  Morris,  Jr., 
took  a  number  of  the  collateral  notes  for  col- 
lection, some  of  which  he  collected,  turning 
the  proceeds  over  to  the  bank,  amounting  to 
$264.65,  which  should  be  credited  on  tbe  note 
sued  on,  together  with  about  $126.50  worth 
of  furniture,  which  was  sold  by  the  bank  and 
the  proceeds  of  which  should  be  applied  as  a 
credit  Defendants  also  claimed  a  further 
credit  of  $280,  being  the  amount  which  plain- 
tiff admitted  was  in  Its  possession  at  the  time 
of  the  execution  of  the  note  In  suit ;  that,  if 
plaintiff  did  not  have  in  its  possession  said 
$800  worth  of  collateral  notes,  it  perpetrated 
a  fraud  on  defendants  in  making  such  rep- 
resentations; that,  at  the  time  the  note  in 
suit  was  executed,  defendants  signed  it  upon 
condition  that  the  Lankford  Furniture  Com- 
pany and  H.  C.  Lankford  individually  would 
also  sign  it,  and  that  this  was  never  done, 
thereby  releasing  them. 

Plaintiff  filed  several  supplemental  peti- 
tions, alleging,  among  other  things,  that  the 
defendants  were  stockholders  and  directors 
in  the  Lankford  Furniture  Company,  a  cor- 
poration, which  had  become  bankrupt  prior 
to  the  execution  and  delivery  of  said  note; 
that  the  indebtedness  evidenced  by  the  note 
had  existed  in  varying  amounts  for  several 
years,  and  that  there  was  therefore  no  neces- 
sity for  any  new  consideration  in  order  to 
render  defendants  liable  thereon;  that  tbe 
benefit  received  by  them  was  the  extension  of 
time  on  the  Indebtedness  already  due.  It  is 
further  alleged  that,  at  the  time  the  note 
described  in  the  original  petition  was  exe- 
cuted and  delivered,  plaintiff  had  certain 
collateral  notes,  which  were  attached  to  an- 
other note  made  by  said  Lankford  Furniture 
Company,  in  the  principal  sum  of  $1,175; 
that,  at  the  request  of  defendants,  plaintUTs 
president  agreed  with  them  that  in  the  fu- 
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tare  In  would  divide  said  collaterals  In  balf 
wbenerer  money  should  be  collected  thereon, 
crediting  one  half  on  the  last-named  notes 
and  the  other  half  on  the  note  In  suit;  that 
this  was  done,  and  the  credits  made  simply 
as  a  favor  to  defendants  without  any  con- 
sideration or  legal  duty  resting  upon  plaintiff 
to  do  so;  that  all  sums  of  money  paid  by 
defendants  through  Frank  Morris,  Jr.,  to 
plaintiff,  have  been  credited  In  accordance 
with  said  agreement,  with  the  full  knowledge 
and  consent  of  all  defendants. 

By  first  supplemental  answer,  defendants, 
among  other  things,  alleged  that  the  note  in 
suit  was  given  In  Ueu  of  a  note  dated  Novem- 
ber 1,  1912,  executed  by  the  LanUford  Fur- 
niture Company,  H.  C.  Lankford,  Frank  Mor- 
ris, Jr.,  B.  R.  Wheatley,  and  W.  P.  Cooper, 
in  the  sum  of  $2,!>00,  due  and  payable  April 
1, 1913 ;  that  It  was  executed  In  such  manner 
as  entitles  the  defendants  to  all  of  the  defens- 
es urged  to  the  note  originally  sued  upon  and 
that  they  set  up  all  of  said  defenses  to  said 
note  of  April  1,  191.3,  and  further  pleaded 
that  said  note  was  delivered  with  oollateral 
notes  worth  $2,500,  which  last-named  notes 
were  secured  by  contracts  and  written  liens 
on  furniture  sold  by  the  Lankford  Furniture 
Company ;  that  large  sums  were  collected  on 
said  collateral  notes  and  the  proceeds  not 
applied  to  either  of  said  notes;  that  the  col- 
laterals were  changed  several  times  by  plain- 
tiff or  its  agents,  substituting  for  the  original 
collateral  others  of  a  later  date;  that  the 
note  sued  upon  and  set  out  in  the  original 
petition  was  procured  through  fraud  and 
fraudulent  representations  on  the  part  of  the 
plaintiff,  to  the  effect  that  the  signature  of 
the  Lankford  Furniture  Company  and  H.  C. 
Lankford  would  be  secured  thereto,  and  that 
the  bank  would  Immediately  ascertain  the 
amount  collected  upon  collaterals  and  credit 
thereon,  and  that  all  collateral  notes  would 
remain  with  the  note  last  executed,  and  but 
for  such  fraudulent  representations  the  note 
first  sued  upon  would  not  have  been  executed. 
In  its  last  supplemental  petition,  plaintiff 
prayed  In  the  alternative  that,  if  it  should 
be  held  that  it  was  not  entitled  to  recover 
upon  the  note  described  in  the  original  peti- 
tion, then  that  it  be  allowed  to  recover  upon 
the  note  for  which  It  was  substituted,  dated 
November  1,  1912.  There  was  a  trial  before 
a  Jury,  resulting  in  a  general  verdict  for  the 
plaintiff  in  the  sum  of  $100.98,  and  from  a 
judgment  entered  accordingly  this  appeal  is 
prosecuted.  There  is  nothing  in  the  record  to 
Indicate  upon  which  note  the  Jury  based  the 
verdict. 

[1, 2]  The  first  assignment  is  based  upon 
the  action  of  the  court  in  overruling  plain- 
tiiTs  special  exception  to  all  that  part  of  the 
answer  alleging  that  the  president  of  bank 
told  defendants  that  $S0O  worth  of  coUateral 
was  In  process  of  collection  and  that  some- 
thing more  than  $280  of  said  amount  had 
been  collected,  and  that  the  exact  amount 
would  be  looked  up  at  once  and  credited  on 


the  l>ack  of  the  note.  Appellant  Insists  that 
the  effect  of  this  allegation  is  to  vary  tlie 
terms  of  the  written  note  signed  by  defend- 
ants by  oral  evidence,  and  that  the  effect 
of  the  evidence  was  to  prove  an  amount  real- 
ly different  from  that  stated  in  the  face  of 
the  obligation.  Fraud  in  the  execution  of  the 
note,  described  in  the  original  answer  was  not 
alleged  therein;  but  in  the  first  supplemental 
answer  (which  repeats  many  of  the  facts  set 
up  in  the  original  answer,  and  by  reference  to 
the  original  answer  urges  the  defenses  there 
set  up  to  the  note  originally  sued  upon  also 
in  defense  of  the  note  dated  November  1, 
1912),  it  is  alleged  that  the  statements  made 
by  plaintiff's  president,  to  the  effect  that  the 
amount  collected  uprai  the  collateral  would 
be  looked  up  and  credited  on  the  renewal 
note,  were  fraudulently  made.  The  error 
of  the  court,  U  any,  in  overruling  this  ex- 
ception, is  harmless.  The  issue  of  fraud  t>e- 
ing  squarely  presented  by  subsequent  plead- 
ings, and  the  case  having  been  tried  with 
reference  to  the  issues  contained  in  such  sup- 
plemental pleadings,  no  injury  has  resulted 
by  the  court's  ruling.  .  In  Ablowich  v.  Bank, 
22  Tex.  Civ.  App.  272,  54  S.  W.  791,  it  is  sold: 
"No  fraud,  accident,  or  mistake  in  ezecation 
was  alleged  and  we  must  indulge  the  legal  pre- 
sumption that  all  prior  agreements,  so  far  a* 
assented  to,  had  been  merged  in  the  written  in- 
struments executed,  and  that  they  contained  the 
exact  terms  upon  which  the  minds  of  both  par' 
ties  thereto  met  The  instrument  sued  upon 
evidenced  an  absolute  promise  to  pay  $450  with- 
in a  specified  time,  without  condition,  and  we 
do  not  think  it  was  competent  to  show  by  parol 
that  the  agreement  in  effect  contained  a  condi- 
tion upon  which  a  less  sum  was  to  be  paid." 

We  must  imply  from  the  language  quoted 
that,  in  accordance  with  the  general  rule.  If 
fraud,  accident,  or  mistake  bad  been  alleged, 
parol  evidence  of  the  agreement  would  have 
been  axlmisslble.  This  assignment  is  over- 
ruled. 

In  effect  the  same  contention  is  made  un- 
der the  fourth  and  seventh  assignments.  It 
seems  clear  to  us  that,  if  the  appellees 
signed  the  last  note  for  an  amount  greater, 
than  was  actually  due,  but  upon  the  assur- 
ance that  the  proper  credits  would  be  made 
thereon,  thereby  reducing  It  to  the  correct 
amount,  and  their  pleadings  alleged  fraud 
on  the  part  of  the  bank  president  in  making 
such  promise,  it  is  a  matter  of  inducement 
which  they  are  entitled  to  prove.  These  as- 
slgmnents  present  as  error  the  action  of  the 
court  In  not  sustaining  a  specific  exception 
to  one  paragraph  in  the  original  answer, 
setting  up  the  execution  of  the  note  and  the 
statement  by  the  president  that  the  proper 
credit  would  be  made,  but  In  which  no  al- 
legation of  fraud  is  found.  Technically, 
this  paragraph  of  the  answer  was  InsufiS- 
dent;  but  if  fraud  is  set  up  elsewhere  in 
the  answer,  or  by  supplemental  pleadings,, 
as  appears  to  be  the  case  here,  we  think  no> 
harm  has  been  done  by  the  ruling  of  the; 
court  in  this  instance.  The  fourth  and  sev- 
entb  assignments  are  also  ovemUe^ 
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[3]  The  fifth  paragraph  of  defendant's  an- 
swer la  as  follows: 

"Defendants  allege  that  at  the  time  of  the 
execution  of  the  note  sued  upon  the  plaintiff 
bank  had  as  collateral  for  the  same  $1,700 
worth  of  the  same  paper  that  was  placed  up 
with  said  previous  note,  and  defendants  asked 
the  plaintiff,  through  its  president,  what  had 
become  of  the  remaining  portion  of  said  collater- 
al security,  to  wit,  the  $800  worth  of  collateral 
notes,  whereupon  the  said  president,  who  was 
the  dul^  authorized  agent  and  representative  of 
the  plaintiff  bank,  told  the  defendants  and  in- 
formed them  that  said  $800  worth  of  collateral 
was  in  process  of  collection,  some  of  it  being  at 
Panhandle  and  at  other  places,  and  that  some- 
thing more  than  $280  of  said  $800  worth  of 
collateral  notes  had  been  collected,  and  that  the 
bank  would  at  once  look  up  the  exact  amount 
that  had  been  collected  and  credit  the  same  on 
the  back  of  said  notes  as  the  various  items  were 
shown  on  the  bank  book,  but  that  it  would  take 
some  little  time  to  figure  up  the  exact  amount, 
and  that  the  remaining  portion  of  the  $800 
worth  of  collateral  would  remain  as  security 
for  said  note  sued  upon,  making  the  entire 
amount  equal  to  the  notes ;  thnt  said  collateral 
notes  were  of  the  value  of  $2,500,  and  said 
$1,700  worth  of  notes  were  in  the  bank  at  said 
time,  and  were  to  be  as  collateral  for  said  previ- 
ous note,  and  were  placed  as  collateral  for  the 
note  Involved  in  this  suit,  and  the  remaining 
portion  of  said  collateral  was  to  be  held,  as 
above  explained,  to  secure  the  payment  of  the 
note  in  suit,  though  said  additional  collateral 
notes  were  out  in  process  of  collection." 

The  objection  urged  In  the  ezceptl<m  to 
this  paragraph  is: 

"It  seeks  to  vary  the  terms  of  the  written 
note,  signed  by  defendants,  by  oral  evidence, 
and  thus  defeat  the  payment  of  the  amount 
shown  to  be  due  by  said  note,  and  does  not  set 
up  any  defense  worthy  of  being  considered  by 
this  court,  or  that  could  properly  be  urged  to 
defeat  the  payment  of  the  said  note^  or  any 
part  thereof." 

In  the  absence  of  any  allegation  of  frand, 
this  paragraph  of  the  answer  should  have 
been  stricken  out  We  are  unable  to  agree 
with  appellant  in  its  construction  of  the  lan- 
guage. As  we  understand  appellee's  allega- 
tion, referring  to  the  $1,700,  It  is  not  an  ef- 
fort to  set  up  a  defense,  but  merely  a  recit- 
al of  the  statements  made  by  the  bank's 
pre^sldeut  as  to  the  existence  and  location  of 
the  collateral  notes  and  as  assurance  that 
they  would  be  held  to  secure  the  note  for 
$2,500.  Reference  to  the  bill  of  exception 
shows  that  the  evidence  did  not  sustain  the 
allegation  in  full.  Of  course.  If  the  language 
used  by  the  pleader  means  what  appellant 
claims  It  does,'  the  exception  should  have 
been  sustained;  but,  as  we  understand  it, 
the  assignment  Is  without  merit 

1 4]  Under  the  third  assignment,  appellant 
Insists  that  paragraph  2  of  the  defendant's 
first  supplemental  answer  is  too  Indefinite 
and  uncertain.  In  that  It  fails  to  particular- 
ize the  collateral  which  It  is  alleged  was  mis- 
applied and  changed  from  one  note  to  an- 
other by  the  bank.  Appellees  excuse  their 
Inability  to  point  out  the  particular  note  or 
notes  and  other  collaterals  which  bad  been 
collected  and  misapplied  by  the  following 
allegation: 


"These  defendants  are  unable  to  gtvs  a  more 
accurate  description  of  said  $2,600  worth  of 
notes,  which  were  attached  to  that  note  and  put 
up  with  the  same  as  security ;  but  they  say 
that  a  part  of  the  same  was  the  same  collateral 
as  they  put  up  with  the  note  originally  sued  on 
by  plaintiffs,  out  the  defendants  are  unable  to 
state  what  part  of  the  same  was  so  used,  but 
I  they  allege  that  said  collateral  notes  were  at  all 
I  times  in  the  hands  of  plaintiff  bank,  and  they 
were  in  position  to  know  the  description  of  the 
same  and  the  contents  of  the  same. 

A  pleader  Is  not  required  to  allege  mat- 
ters peculiarly  within  the  knowledge  of  the 
opposite  party,  and  whloh  he  shows  a  good 
excuse  for  not  being  able  to  state.  Florida 
Athletic  Club  v.  Hope  Lumber  Co.,  18  Tex. 
Cav.  App.  161,  44  S.  W.  10. 

[S]  In  the  fifth  assignment  complaint  Is 
made  of  the  action  of  the  court  In  permit- 
ting defendants  to  open  and  conclude  In  the 
Introduction  of  evidence  and  In  the  argu- 
ment of  the  case.  From  the  brief  synopsis 
of  the  pleadings,  which  we  have  heretofore 
made,  we  tliink  the  burden  of  proof  of  the 
whole  case  rested  upon  the  plaintiff.  Rule 
31  for  the  government  of  district  and  county 
courts  (142  S.  W.  zx)  provides  that  the  plain- 
tiff shall  have  the  right  to  open  and  con- 
clude, both  In  adducing  his  evidence  and  In 
the  argument,  unless  (1)  the  burden  of  proof 
of  the  whole  case  under  the  pleadings  rests 
upon  the  defendant;  or  (2)  the  defendant 
make  the  admlstdon  of  record  at  the  proper 
stage  of  the  proceedings  prescribed  by  the 
rule.  This  rule,  as  originally  promulgated 
(47  Tex.  623),  did  not  contain  In  the  first 
clause  the  words: 

"Unless  the  burden  of  proof  of  the  whole  case 
under  the  pleadings  rests  upon  the  defendant." 

This  language  was  no  doubt  added  in  the 
'  revision,  In  order  that  the  rule  might  include 
the  provisions  of  article  1953,  Revised  Stat- 
!  utes,  on  this  subject     The  rule  relates  to 
I  both   the  evidence   and  the   argument  but 
the  statute  relates  to  the  argument  alone. 
Hlttson  v.  Bank  (Sup.)  14  S.  W.  7tjO.    The 
bill    of    exceptions    under    this    assignment 
shows  that  appellee  declined  to  make  the  ad- 
mission required  by  the  rule.     We  therefore 
I  conclude  that  the  court  permitted  them  to 
!  open  and  close  upon  the  idea  that  the  burden 
of   proof   upon    the    whole   case   under   the 
pleadings  rested  upon  them.     The  dedstona 
in  cases  where  the  defendant  made  the  re- 
quired admission,  or  endeavored  to  do  so,  in 
order  to  gain  the  right  to  open  and  close, 
have  little  or  no  bearing  upon  the  question 
here  presented.     The-  first  part  of  rule  31 
merely  states  the  comm(m  rule  with  refer- 
ence to  the  onus  probandl  and  the  Incident 
right  to  open  and  close.    The  note  to  Bruns- 
wick 4   W.  R,   R.   V.  Wiggins,  61   U  R.  A., 
613,  663,  states  and  discusses  what  we  un- 
derstand to  be  the  common-law  rule  thns: 
"In  Best's  little  work,  <Right  to  Begin  and  Re- 
ply,' it  is  stated  that  by  the  affirmative  of  the 
issue  is  meant  the  affirmative  in  substance,  and 
not  the  affirmative  in  form ;  L  e..  that  the  judg- 
es, in  examining  the  record  ia  order  to  see  on 
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whom  tlie  onns  probaodi  Ue«,  and  conaeqaently 
in  whom  the  right  to  begin  resides,  will  consider, 
not  so  mach  tBe  form  of  the  pleadings,  as  the 
substantial  qaestion  between  the  parties,  and 
will  cast  the  onus  proband!  on  the  party  with 
whom  the  real  affirmative  seems  to  lie.  The 
author  then  goes  on  to  give  two  cases  which  af- 
ford, in  terms,  two  different  tests  for  the  discov- 
ery as  to  with  which  party  the  affirmative  lies, 
awl  states  that  they  are  the  same  proposition 
in  different  dresses.  In  the  first  of  the  cases 
mentJonrd,  Amos  v.  Hughes  (1835)  1  Moody  & 
R.  464,  the  test  waa  laid  down  by  Alderson, 
B.,  to  be  which  party  would  be  successful  if  no 
evidrnce  at  all  were  ^ven,  as  upon  the  opposite 
party  would  necessarily  rest  the  onus  probandi, 
and.  according  to  the  author,  the  consequent 
rifbt  to  begin.  In  the  other  case,  Willis  v.  Bar- 
ber lltCJiii  1  Meea.  &  W.  425,  6  Dowl.  P.  G. 
n,  2  Gsle.  5,  5  U  J.  Exch.  N.  S.  204,  the  same 
judge,  in  holding  that  a  defense  to  an  action  on 
a  bill  of  exchange  against  the  exceptor  that  the 
bill  had  been  accepted  without  consideration  for 
the  accommodation  of  the  drawer,  and  had  been 
subsequently  indursed  to  the  plaintiff  without 
consideration,  •  •  •  piaceid  the  onus  pro- 
band! on  the  defendant  notwithstanding  the  af- 
firmative shape  of  the  replication,  said:  'The 
replicution  is  in  the  affirmative,  but  it  is  in  an- 
mtr  to  a  negative.  I'pon  the  question  as  to 
who  ia  to  begin,  is  It  not  the  proper  test  to  ex- 
amine whether,  if  the  particular  allegation  be 
struck  out  of  the  plea  there  will  or  will  not  be  a 
defense  to  the  action?'  Thus  the  two  general 
rules  •  •  •  are:  (1)  To  conctive  the  nega- 
tive and  affirmative  allegations  by  which  the  is- 
sue is  joined  both  struck  out  of  the  record,  ami 
then  the  onus  probandi  lies  on  the  party  against 
wlium  the  judgnieut  must,  in  their  abaence,  pass; 
(U)  to  rtiusider  at  the  trial  which  party  would 
(urce«-d  if  no  evidence  at  all  were  given,  as  the 
onus  pruliandi  must  lie  u|)on  his  adversary.  In 
the  natural  cuurxe  of  litigution  this  burden  and 
right  uKually  reside  with  the  plaintiff,  the  party 
who  initiates  the  action,  proceeding  or  suit; 
and,  this  being  so,  it  follows  that,  ao  long  as 
the  affirmative  of  any  subKtantial  issue,  however 
slight,  remains  with  the  plaintiff,  he  retains  the 
right  to  o|K-n  and  close,  even  though  the  affirma- 
tive of  a  majority  of  such  issues  is  with  the  de- 
fendant. •  •  •  Whenever  the  general  issue  is 
in  the  case,  the  plaintiff  has  the  right  to  open 
and  close.  •  •  *  The  result  of  an  examlna- 
tiuo  of  all  the  authorities  on  the  subject  shows 
that  the  general  rule  or  principle  at  common  law 
is  that,  where  the  defendant  does  not  admit  the 
entire  demand  of  the  plaintiff,  and  where  there 
are  several  issnea,  if  the  plaintiff  is  called  on  to 
naintaiD  a  single  one,  be  retains  and  has  the 
riitbt  to  open  and  close;  •  •  •  that  the  bur- 
den of  proof,  with  its  incident  right  to  open  and 
cluHP,  naturally  and  necessarily  is,  in  the  flrst 
iuMtam-e,  with  the  plaintiff,  or  party  who  initiates 
the  a<-ttoD,  suit,  or  proceeding,  and  remains  with 
such  party  so  long  as  it  continues  incumbent  on 
him  tu  miike  any  proof  whatever:  that  when  the 
defendant,  either  by  an  admission  in  express  and 
absolute  terms,  or  by  refraining  from  denial  of 
plaintiff**  cause  of  action  and  alleging  affirma- 
tive matter  in  avoidance  of  it,  renders  it  wholly 
nnnecfipiary  fur  the  plaintiff  to  give  any  evidence 
whatever  to  have  a  complete  recovery  of  all  that 
be  claims,  the  burden  and  right  are  with  the 
defendant.'' 

The  rule  U  further  illnstrated  by  the  Sa- 
prenie  Court,  in  Kennedy  v.  Upshaw,  66  Tex. 
442,  1  S.  W.  308,  where  appellee  offered  a 
will  for  probate.  Appellant  contended  that 
the  iiwtniuient  offered  by  appellee  and  the 
codicil  offered  by  blni  (appellant)  should  be 
taken  together  and  probated  as  the  last  will 
of  the  deceased.  The  appellee  charged  that 
the  codicU  waa  a  forgery,  and  Judge  StaytoQ 


held  that  in  this  state  of  the  pleadings  the 
appellee  had  the  burden  upon  the  whole  case. 
To  the  same  effect  Is  the  holding  In  Heath  ▼. 
First  National  Bank,  19  Tex.  Clr.  App.  63,  46 
S.  W.  123.  In  the  Instant  case,  notwith- 
standing the  admisalons  in  appellees'  original 
answer  and  supplMuental  pleading,  the  bur- 
den rested  upon  appellant  to  show  its  right  to 
recover  upon  one  of  the  notes  declared  upon; 
that  defendants  were  liable  because  of  their 
Interest  as  stockholders  in  the  Lankford  Fur- 
niture Company,  and  their  assumption  of 
the  debt  and  the  pleadings  of  defendants 
necessarily  cast  upon  them  the  burden  of 
showing  a  proper  dlMtrlbution  and  application 
of  the  proceeds  of  the  collaterals,  as  well  as 
the  agreement  that  the  proceeds  were  to  be 
applied  upon  two  different  debts.  The  right 
to  open  and  close  is  a  valuable  right  and 
especially  so  in  cases'  where  the  issues  of 
fact  are  clearly  drawn  and  sharply  coutested, 
as  in  the  instant  case.  We  think  the  court 
committed  reversible  error  in  granting  the 
right  to  appellee.  Cunningham  v.  Daves,  141 
S.  W.  808;  Meade  v.  Logan,  110  S.  W.  188; 
Sanders  v.  Bridges,  67  Tex.  93,  2  S.  W.  WA. 
In  the  case  last  cited,  Willie,  Chief  Justice, 
said: 

"The  right  of  which  he  was  deprived  is  statu- 
tory, and  in  this  case  may  have  been  of  im- 
purtance  to  the  plaintiff,  and  we  cannot  say 
that  his  rights  were  not  prejudiced  in  being  de- 
prived of  his  proper  position  in  the  trial  of  the 
cause." 

The  correct  rule  we  think  is  announced  in 
Ann.  Cas.  1012D,  254,  note,  where  It  Is  said: 

"In  Texas  •  •  •  it  seems  to  be  the  rule 
that  the  denial  of  the  right  to  open  and  close  is 
not  a  ground  for  reversal,  if  it  is  apparent  from 
the  record  that  no  injury  resulted,  but  that  if  it 
is  not  BO  apparent  a  new  trial  will  be  granted." 

[61  Appellant  insists  that  the  court  erred 
in  permitting  the  defendant  Wbeatley  to  de- 
tail a  conversation  alleged  to  have  taken 
I>lace  between  himself  and  I/e  Manter,  presi- 
dent of  appellant  bank.  This  contention  is 
made  the  basis  of  the  sixth  as-sixnuient  of 
error.  Most  of  the  evidence  objected  to  we 
tbluk  was  admissible,  under  the  issue,  ten- 
dered by  appellees'  pleadings,  that  the  pro- 
ceeds of  some  of  the  collateral  attached  to 
the  debt  as  evidenced  by  the  various  notes, 
bad  been  misapplied  by  the  bank.  The  ob- 
jection being  to  the  whole  of  the  testimony 
and  part  of  it  being  admissible  the  court  did 
not  err  in  overruling  the  objection.  Wan- 
delobr  v.  Grayson  County  National  Bank, 
106  S.  W.  4U;  Id.,  1(»  Tex.  20,  108  S.  W. 
1154,  112  S.  W.  1(M6. 

[7]  The  defendant  Morris  was  permitted  to 
testify  that  be  signed  the  note  of  April  1, 
1013,  as  a  surety.  We  think  this  was  error. 
One  of  the  bisues  made  by  the  pleadings  Is 
whether  Morris  was  a  prindiial  or  a  surety. 
Appellant  contended  that  he  bad  executed  the 
note  under  clrcuuistauces  which  made  him 
liable  as  a  prtncliMl  debtor.  His  status  and 
relation  to  the  debt  was  a  mixed  question  of 
law  and  fact,  and  the  effect  of  his  testimony 
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■  was  a  coDBtrnctloB  of  the  agreement  under 
which  he  signed  and  we  think  Invaded  the 
province  of  the  Jury.    His  statement  that  he 

'  was  a  SDrety  involved  a  legal  conclusion 
from  the  facts  and  circumstances  surrounding 
the  transaction.  Oonnor  v.  Uvalde  National 
Bank,  172  S.  W.  175;  McClung  v.  Watson, 
166  S.  W.  632;  Sackvllle  v.  Storey,  149  S.  W. 
239. 

[t]  Under  the  ninth  and  tenth  assignments 
app^ant  complains  of  the  admission  of  cer- 
tain evidence  from  the  defendant  Wheatley, 
in  which  Wheatley  objected  to  switching 
some  of  the  collaterals  to  protect  a  note  of 
$1,100.    The  evidence  Is  as  follows: 

"The  nl^ht  before  we  decided  to  throw  Laok- 
ford  Furniture  Company  into  bankruptcy  there 
was  a  meeting  of  a  bunch  of  us  in  the  Lankford 
Furniture  shop  and  we  talked  the  matter  over. 
We  talked  in  regard  to  the  collateral  security  of 
the  $2,500  on  the  note.  Mike  (Le  Master)  said 
he  would  switch  it  to  another  note  at  the  time, 
and  1  said,  'You  won't  do  no  such  thing.'  We 
talked  about  something  else  then,  and  Mr.  Zim- 
merman brought  the  matter  up,  and  said  we 
ought  to  help  the  bank  out,  and  Mike  said  he 
would  switch  the  collateral  security  from  that 
$2,500  note,  and  I  spoke  up  and  said  be  would 
do  no  such  thing.  I  said.  If  the  bank  had  to 
lose  their  amouiiti  I  will  keep  my  pert  of  the 
balance,  whatever  it  is,  and  take  care  of  our 
home  people,  and  let  the  others  suffer." 

[I]  In  the  thirteenth  paragraph  of  the  first 
enpplemental  petition  appellant  alleged  that 
there  was  an  agreement  that  the  collateral 
should  be  divided  between  the  $2,500  note 
and  the  $1,175  note,  and  we  think  tills  tes- 
timony was  pertinent  and  admissible  upon 
that  Issue.  A  material  Issue  made  by  the 
pleadings  was  that  the  plaintiff  bad  failed 
to  account  for  certain  collateral  securities 
held  by  It  as  security  for  the  Indebtedness  of 
the  defendants,  and  defendants  sought  relief 
to  the  extent  of  the  value  thereof.  This  Is- 
sue having  been  raised  by  defendants,  the 
burden  of  proof  was  upon  them  to  show  the 
value  of  the  securities  unaccounted  for,  and 
no  evidence  was  Introduced  upon  that  point. 

[10]  The  fifth  paragraph  of  the  main 
charge  authorized  the  Jury  to  find  for  plain- 
tiff, less  the  reasonable  value  of  any  such 
collaterals  not  accounted  for.  There  being 
no  evidence  to  support  the  issue.  It  should 
not  have  been  submitted. 

[11,12]  Complaint  Is  made  in  the  twelfth 
and  thirteenth  assignments  of  paragraph  8 
of  the  court's  charge,  as  follows: 

"If  you  find  and  believe  from  a  preponderance 
of  the  evidence  that  the  note  dated  April  1, 1913, 
was  executed  by  the  defendants  B.  R.  Wheatley 
and  Frank  Morris,  Jr.,  on  the  condition  and 
agreement  that  the  same  should  not  be  delivered 
or  become  effective  until  H.  C.  Lankford  Furni- 
ture Company  and  H.  C.  Lankford  should  sign 
the  same  as  principals,  and  that  the  same  was  to 
be  held  until  such  condition  was  complied  with, 
then  in  such  event  the  said  defendants  would  not 
te  liable  upon  said  note,  and  you  will,  if  you  so 
find  and  believe,  return  yonr  verdict  in  their 
favor  upon  this  issue." 

There  is  nothing  in  this  charge  which  in- 
dicates that  the  court  thought  Wheatley  and 
Morris  were  saretlea  -In  our  (pinion  the 


(diarge  does  not  assume  that  fact  Even 
though  Wheatley  and  Morris  be  considered 
ais  principals,  they  had  the  right  to  sign  the 
note  and  deposit  it  with  the  payee,  upon  con- 
dition that  it  should  not  become  valid  and 
binding  until  other  prluclpala  had  also  sign- 
ed It  The  charge  la  not  subject  to  the  criti- 
cism. Merchants*  National  Bank  v.  Mc- 
Anulty,  31  S.  W.  1091;  Parker  v.  Naylor, 
151  S.  W.  1103.  This  also  disposes  of  the 
fourteenth  assignment 

The  fifteenth  assignment  is  disposed  of  by 
what  we  have  said  with  reference  to  the 
first,  fourth,  and  seventh  assignments. 

[13, 14]  Under  the  sixteenth  and  eighteenth 
assignments  appellant  complains  that  the 
court  refused  to  give  two  special  charges 
with  reference  to  the  alleged  failure  of  the 
plaintiff  to  exercise  diligence  in  collecting 
the  collateral  securities.  It  appears  that 
the  defendants  had  given  three  separate  notes 
for  the  debt  in  question — one  dated  July  25, 
1912,  which  was  renewed  in  a  note  dated  No- 
vember 1,  1912,  and  again  renewed  by  note 
described  in  the  original  petition,  dated 
April  1,  1913.  We  agree  with  appellant  that, 
if  for  any  reason  defendants  could  escape 
liability  on  the  note  last  signed,  they  might 
nevertheless  be  liable  on  the  note  immediate- 
ly preceding  It  and,  if  relieved  from  liabili- 
ty on  that  note,  they  could  probably  then  be 
held  on  the  first  note  executed.  These  spe- 
cial charges  were  intended  to  instruct  the 
Jury  with  reference  to  the  rights  of  the  plain- 
tiff under  each  of  the  notes;  but  since  the 
verdict  was  a  general  one,  and  we  are  not 
able  to  determine  from  the  record  upon 
which  note  it  was  based,  we  cannot  of 
course,  decide  whether  or  not  the  failure  to 
give  either  of  the  charges  was  error.  If  the 
finding  of  the  Jury  was  based  upon  the  note 
last  executed,  the  failure  to  give  the  charge 
was  harmless,  but  if  npon  the  first  or  sec- 
ond note  we  think  the  charges  should  have 
been  given.  In  the  absence  of  any  informa- 
tion upon  this  point  the  presumption  must 
be  in  support  of  the  Judgment 

Appellant  requested  special  charge  No.  6, 
to  the  effect  that  the  Jury  should  disregard 
all  evidence  on  the  question  of  whether  the 
bank  had  failed  to  collect  and  apply  the 
proceeds  of  certain  collateral  notes,  because 
the  evidence  was  too  general,  and  did  not 
show  with  sufficient  certainty  any  amount 
which  the  bank  had  failed  to  collect  or  ap- 
ply, and  because  the  evidence  further  failed 
to  show  what  notes  could  bare  been  collected 
by  diligence  and  were  not  so  collected.  This 
charge  was  clearly  upon  the  weight  of  the 
evidence  and  should  not  have  been  given. 

[15]  Appellant  also  requested  the  court  to 
instruct  the  Jury  not  to  consider  the  capital 
stock  of  the  Furniture  Company,  which  had 
been  put  op  as  collateral,  in  making  their 
verdict,  because  it  had  been  admitted  on  the 
trial  that  $1,600  worth  of  it  bad  been  sold 
prior  to  the  execution  of  the  note  dated  Mo- 
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rember  1,  1912,  irltta  fall  knowledge  on  the 
part  of  tbe  makers  that  the  stock  had  been 
sold  and  the  proceeds  not  applied,  but  that 
other  coUateralii  were  substituted  for  the 
same  and  accepted  by  the  defendant  In  Ueu 
thereof.  There  seems  to  be  some  dispute  In 
the  record  as  to  whether  or  not  other  collat- 
erals had  been  subatltnted  for  the  stock.  In 
which  event  the  charge  would  have  been 
upon  the  weight  of  the  evidence.  Of  course, 
If  there  was  no  dispute  upon  the  question, 
the  diarge  should  have  been  given. 

(1(}  Under  the  last  assignment  It  Is  tnslst- 
ed  that  the  verdict  la  contrary  to  the  law 
and  evidence,  In  that  It  was  shown  that 
Wheatley  was  bound  by  the  note  executed 
December  1,  1911,  and  was  therefore  without 
regard  to  any  agreements  thereafter  made 
with  reflerence  to  the  renewal  notes,  Uable 
upon  the  debt  as  orlginaUy  created  and  that 
after  allowing  the  credits,  to  which  he  may 
have  been  entitled,  from  the  amounts  collect- 
ed on  collateral  notes.  Judgment  should  have 
been  rendered  against  him  In  any  event  for 
the  balance.  If  either  of  the  renewals  con- 
stituted a  novation,  then  the  note  for  which 
the  renewal  was  substituted  was  no  longer 
a  binding  obligation,  and  this  Is  a  question 
which  should  have  been  submitted  to  tbe 
jury.  Bushing  v.  Bank,  162  S.  W.  460; 
Heath  v.  First  National  Bank,  19  T8z.  Civ. 
App.  63,  46  &  W.  123. 

For  the  errors  pointed  out,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 


BOOTH  et  aL  v.  CITY  OF  DAIiLAS  et  aL 
(No.  7493.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

July  8,  1915.     Rehpnring  Denied 

Oct.  16,  1915.) 

1.  Licenses  «=351^— Powkb  of  Citt— Chab- 
1XB — MoTOB  Bus. 

The  city  of  Dallas,  under  its  charter  pow- 
er to  license  and  regulate  enumerated  occupa- 
tions, and  all  otiier  occupatious  which,  in  tbe 
Opinion  of  tbe  board  of  commissioners,  should 
be  the  proper  subject  of  police  regulation,  and 
to  regulate  the  use  of  automobiles  or  any  motor 
vebides  and  the  use  of  its  streets,  could  fix  an 
annual  license  tax  of  $75  for  the  privilege  of 
operating  a  motor  bus  over  its  streets. 

LEd.    Note. — For   other  cases,   see   Licenses, 
Dec  Dig.  <g=5%.] 

2.  Licenses  ©=1— Motor  Bus — Beabonabue 
Ijcensk  ob  Tax. 

An  annual  license  fee  of  $75,  fixed  by  ordi- 
nance for  the  privilege  of  operating  a  motor 
bus  in  the  streets  of  a  city,  where  the  cost  of 
inspection  and  regulation  would  be  in  excess  of 
the  amount  realised  from  the  fees,  was  a  rea- 
sonable fee  based  on  the  cost  of  regulation, 
and  not  objectionable  as  a  tax. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent  Dig.  f  1;  Dec.  Dig.  <8=>1.J 

3.  ConarrrDTioNAL  Law  «=»208— Equal  Pbo- 
TEcnoN  or  Laws— DiscBiHiNATion. 

C^lasa  legislation,  affecting  a  particular 
class,  is  not  unenforceable  for  that  reason 
alone,  since  the  Legislature  has  the  right  to 
classify  persons  or  subjects  for  taxation  or  reg- 
nlation,  which  right  includes  the  right  to  ex- 


empt. The  test  of  tbe  validity  of  laws  di- 
rected against  a  class  is  that  the  same  means 
and  metnods  be  applied  impartially  to  all  tbe 
members  of  the  class,  so  that  it  shall  operate 
equally  and  uniformly  upon  alL 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  Si  649-677 ;  Dec.  Dig.  «=> 

4.  Licenses  «s»7— Motok  Bus— Discbxiona- 

TION. 

An  ordinance  imposing  an  annual  fee  of 
$76  for  the  privilege  of  operating  each  of  about 
500  motor  busses  over  its  streets,  not  sufficient 
to  pay  the  expenses  of  inspectioni  regulation, 
etc.,  subjecting  the  drivers  to  a  rigorous  physi- 
cal and  mechanical  examination,  regulating  tbe 
number  of  passengers,  requiring  them  to  select 
a  fixed  route  and  operate  thereon  at  least  six 
hours  a  day,  was  not  discriminatory,  in  com- 
parison with  an  ordinance  imposing  an  annual 
Ucense  fee  of  $10  on  each  of  about  100  motor 
vehicles,  known  as  "rent  cars,"  allowed  to  stand 
upon  the  streets  only  at  certain  places  and 
certain  hours,  not  operated  over  fixed  routes, 
and  charging  a  greater  fare,  regulated  by  the 
city,  since  they  were  engaged  in  difEerent  cUss- 
es  of  street  traffic. 

(Ed.   Note.— For   other  cases,    see   Licenses, 
Cent.  Dig.  ff  7-15,  19;  Dec.  Dig.  ®=>7.] 

5.  CoNSTirtrTiosAL  Law  €=»88  —  Pebsonai. 
Rights— LiBEKTY— Business   o«  Vocatiow. 

An  ordinance  for  the  regulation  of  motor 
busses,  providing  that  a  bus  should  be  operated 
along  the  termini  designated  by  the  operator  for 
at  least  six  consecutive  hours  a  day,  such  op- 
eration to  be  in  accordance  with  the  terms  of 
the  ordinance,  and  making  it  unlawful  to  op- 
erate any  motor  bus  on  any  other  street  or 
route  than  that  designated  in  its  license  cer- 
tificate, was  not  in  derogation  of  the. citizen's 
right  to  engage  in  any  lawful  pursuit  of  busi- 


[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  164,  165;  Dec.  Dig.  i3=» 
88.] 

6.  M0NICIPAI,  CoBPOBATIOirS  ^=9591— POUOE 
POWBBB  —  DsUOATIOn  —  MiNISTEBIAI.    DUr 

TIES. 

A  provision  of  an  ordinance  for  licensing 
and  regulating  motor  busses,  that  the  operator 
of  each  bus  should  submit  It  to  the  city  auto- 
mobile inspector  once  every  week,  that  if  the 
inspector  found  it  safe  he  should  issue  a  cer- 
tificate permitting  its  operation  for  one  week, 
that  if  unsafe  he  should  refuse  such  certificate, 
and  making  its  operation  without  tbe  inspector's 
certificate  displayed  thereon  a  penal  offense, 
was  not  objectionable  as  an  attempt  on  tbe 
part  of  the  dty  to  delegate  the  police  power 
intruBted  to  it  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1310 ;  Dec.  Dig.  «=» 
591.] 

7.  Licenses    ®=>29— Regulation    of   Motob 
BU88E8— Charge  fob  License. 

A  city,  having  the  right  to  charge  a  license 
fee  reasonably  commensurate  with  the  cost  of 
regulating  motor  busses,  had  the  further  right 
to  make  a  charge  of  $1  for  any  additional  ex- 
penses resulting  from  the  loss  of  the  original 
certificate,  or  a  change  of  route. or  of  seating 
capacity. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  g  63 ;    Dec.  Dig.  «=»29.] 

Appeal  from  District  Ciourt,  Dallas  Coun- 
ty;   W.  F.  Whltehurst,  Judge. 

Action  for-  Injunction  by  C.  C.  Booth  and 
others  against  the  City  ot  Dallas  and  others. 
From  tbe  dissolution  of  a  temporary  injunc- 
tion, plaintUfs  appeal.     Affirmed. 


4t=>For  other  cases  see  some  topic  and  KST-NUMBBR  In  all  Key-Numt)ered  Blguts  and  Indexes 
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McCWtdieon  Ss  Cburch  and  L.  B.  Ctillaway, 
all  of  Ddllas,  for  appellants.  G.  F.  O'Don- 
uell  and  O.  C.  Adams,  both  of  Dallas,  for  ap- 
pellees. 

BASBUItT,  J.  TUB  Is  an  appeal  from  the 
action  of  the  Judge  of  the  Slxty-Blgbtb  dis- 
trict coart  In  dissolving  a  prior  temporary 
Injunction.  The  action  of  the  court  as  dis- 
closed by  the  record  was  based  upon  substan- 
tially the  following  matters: 

Prior  to  the  commencement  of  this  suit 
appellee  the  dty  of  Dallas  in  the  manner 
provided  by  its  charter  enacted  an  ordinance 
detiulug  a  motor  bus,  imposing  a  license  for 
the  privilege  of  operating  same,  regulating 
its  use,  declaring  the  uurestrlcted  use  there- 
of a  nuisance,  ijenallzlng  same,  and  declar- 
ing an  emergency.  A  motor  bus  by  the  or- 
dinance is  declared  to  be: 

"Any  aatomobile,  automobOe  truck  or  track- 
less motor  vehicle  engaged  in  tlie  business  of 
carrying  passengers  tor  hire  within  the  city 
limits,  •  •  *  held  out  or  announced  by  sign, 
voice,  writing,  device  or  advertisement  to  op- 
erate or  run,  or  which  is  intended  to  l>e  op- 
erated or  run,  over  any  particular  street  or 
route  or  to  any  particular  or  desiKnated  iinint 
or  betwern  pnrticiiliir  points  or  to  or  within 
any  designated  territory,  district  or  sone." 

The  ordinance  also  contains  many  other 
provisions,  but  only  those,  together  «itli 
relevant  collateral  provisions,  deemed  nec- 
essary to  a  discussion  of  the  Issues  presented 
on  api)eal  will  be  detailed,  and  those  so 
necessary  will  be  related  while  discussing  the 
particular  Issue  to  whidi  they  relate.  After 
the  several  successive  steps  necessary  for  the 
legal  enactment  of  the  ordinance  bad  been 
observed,  and  after  same  had  been  published 
In  the  official  organ  of  the  apiiellee  city  one 
of  the  three  required  times,  appellants. 
Booth,  Cochran,  Birthright,  and  Smith,  for 
themselves  and  approximately  600  others 
similarly  situated,  filed  this  suit  against  ap- 
pellees, the  city  of  Dallas  and  its  commis- 
sioners, for  the  purpose  of  having  said  ordi- 
nance declared  void  and  unenforceable,  and 
sought  pendente  lite  a  temporary  injunction 
restraining  appellees  from  in  any  manner 
enforcing  same.  Upon  ex  parte  bearing  tem- 
porary Injunction  was.  granted,  and  appellees 
cited  to  a|ii>ear  subsequently  and  show  cause 
why  the  temporary  injunction  should  not  be 
continued  in  force  pending  trial.  At  the  time 
set  there  was  a  hearing,  and  the  temporary 
Injimctlon  was  dissolved. 

The  evidence  adduced  by  appellants  on  the 
bearing  tended  to  show  that  there  was  at 
that  time  400  or  SCO  vehicles  as  defined  by 
the  ordinance  being  operated  upon  the 
streets  of  the  dty  of  Dallas,  either  by  the 
owners- or  those  who  rented  same,  engaged 
in  transporting  passengers  for  hire  from 
IK>lnt  to  point  in  the  city  for  a  fare  of  6 
cents  per  passenger.  Those  so  engaged  had  a 
fixed  route  or  termini,  but  would  divert 
therefrom  and  make  spedal  journeys  to  any 
or  all  portions  of  the  dty  upon  terms  agreed 


upon  between  the  operator  and  tbow  aetit- 
Ing  such  service;  The  operators  of  these 
veldcles  averaged  a  gross  Income  of  $5.70 
per  day,  with  an  average  expense  of  |3  per 
day,  leaving  approximately  a  net  income  of 
$2.70  per  day.  Induded  In  such  earnings 
was  whatever  amount  was  secured  from  the 
spedal  Journeys  above  referred  to,  and  for 
which  special  Journeys  the  operators,  as  a 
rule,  received  greater  compensation  than 
they  did  for  running  over  the  fixed  loats. 
Those  operators  who  testified  at  the  trial 
gave  it  as  their  opinion,  based  upon  their 
experience  in  the  business,  that  a  license  fee 
of  $10  was  suifldent,  and  that  the  number 
of  vehicles  engaged  in  the  business  could 
not  successfully  <q>erate  without  being  per- 
mitted to  divert  from  their  fixed  route  and 
make  spedal  Journeys  here  or  there,  as  de- 
manded by  the  public. 

The  evidence  adduced  by  appellees  tended 
to  show  that  the  operators  of  the  vehicles  de- 
fined by  the  ordinance  have  greatly  congert- 
ed  the  city's  streets  with  traffic  In  the  dowo- 
town  sections.  Since  the  operation  of  such 
vehicles  there  have  been  nnmerons  acddents 
In  which  such  vehicles  were  concerned,  and  as 
a  consequence  of  which  persons  have  been  in- 
jured and  property  damaged  and  destroyed. 
Many  of  the  vehicles  are  old  and  worn.  The 
oi)erators  run  irregularly  over  their  selected 
routes,  and  do  not  go  to  the  limit  thereof, 
but  return  as  soon  as  they  secure  enough 
I>as8enger8  to  fill  tlie  car,  taking  them  on  at 
any  point  Many  of  the  vehicles  are  oper- 
ated at  a  rapid  and  dangerous  speed.  Many 
of  them  transport  passengera  In  double  the 
number,  of  their  rated  capadty,  and  after 
filling  the  body  of  the  car  they  permit  them 
to  stand  upon  the  running  board.  It  was 
also  shown  that  the  cost  of  enfordng  the 
regulatory  provisions  of  the  ordinance.  In- 
cluding supervision.  Inspection,  and  police 
surveillance,  would  be  in  excess  of  the 
amount  which  could  be  reaUzed  from  the 
license  fee  and  other  charges  provided  for 
in  the  ordinance. 

It  was  further  shown  that  there  are  in 
opieration  in  the  dty  of  Dallas  75  or  100 
motor  vehicles  designated  by  ordinance  as 
"rent  cars."  There  are  two  ordinances  that 
regulate  the  right  to  operate  these  rent  cars. 
Such  regulations,  material  to  the  issues  pre- 
sented on  appeal,  are  that  such  can  are  re- 
quired to  pay  a  license  fee  of  $10  per  annum 
and  may  stand  upon  the  streets  only  at  cer- 
tain places  at  ^ven  hours.  The  evidence 
further  shows  that  such  cars  do  not  operate 
over  fixed  routes,  but  stand  at  the  places  on 
the  city  streets  fixed  by  ordinances  or  In 
garages  from  whence  they  are  called  by 
those  desiring  their  services.  These  veiil- 
cles  charge  a  much  greater  fare  for  their 
services  than  the  motor  bus,  such  charges 
being  regulated  by  the  city. 

[1]  We  will  consider  first  the  attack  on 
section  0  of  the  ordinance.     Said  section 
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fixes  ab  umiial  UccBae  fee  of  $75  for  the 
privilege  of  operattog  a  motor  bus  over  the 
streets  of  the  dty.  Tlila  charge  in  dM-tared 
to  be  void  for  many  reasons;  the  fl»t  In 
natural  order  being  the  claim  that  the  city's 
diarter  did  not  authorize  same.  By  article 
2,  section  8,  subdivision  24,  of  Its  charter, 
the  dty  has  authority,  among  other  things, 
to  license  and  regulate,  in  addition  to  the 
businesses  and  occupations  therein  oiumerat- 
ed,  "all  other  business  or  occupations  what- 
ever, which  In  the  (q>lnlon  of  the  board  of 
commissioners  shall  be  the  proper  subject 
of  police  regulation."  By  subdivision  33  of 
the  same  article  and  section  authority  is 
conferred  upon  the  dty  "to  regulate  the  use 
of  automobiles,  motor  cars,  motorcycles,  or 
any  motor  vehicles.  •  •  ♦  "  By  sub- 
divlslon  4  of  section  7  of  the  same  artlde 
there  Is  conferred  upon  the  dty,  Ut  addition 
to  o«taln  enumerated  things,  the  further 
eight  "to  regulate  the  use"  -  of  its  streets. 
These  provisions  are  spedflc  grants  by  the 
state  of  Its  police  power.  Intrusted  to  the  city 
for  Its  exerdse  and  enforcement.  From  these 
grants  It  Is  clear  that  the  dty  has  complete 
dominion  over  the  entire  subject  In  contro- 
versy In  this  suit,  since  it  has  the  right  to 
regulate  every  conceivable  kind  of  motor  ve- 
hlde,  the  right  to  control  and  regulate  the 
use  of  its  streets  by  such  vehicles,  and  the 
rl^ht  to  license  and  regulate  all  occuiiations. 
So  broad  and  comprehensive  are  the  specific 
grants  that  the  right  of  the  city  to  flx  a  li- 
cense fee  against  those  operating  the  motor 
bus  is  not  dependent  upon  the  quoted  grants 
as  a  whole,  but,  in  our  opinion,  can  be  sus- 
tained by  authority  of  any  one  thereof.  The 
right  to  regulate  the  use  of  the  dty's  streets, 
or  the  right  to  regulate  the  use  of  all  ve- 
hicles upon  the  dty's  streets.  Is  broad  enough 
to  authorize  both  the  regulation  of  the  motor 
bus  and  the  imposition  of  a  fee  for  the  privi- 
lege of  such  use.  We  said  as  much  in  South- 
western TeL  &  TeL  Co.  v.  City  of  Dallas,  174 
S.  W.  03&  That  the  city  would  have  the 
right  to  flx  the  license  fee  under  the  expre^ 
provision  permitting  it  to  license  and  regu- 
late every  conceivable  business  or  occupation 
seems  too  dear  for  discussion.  The  charter 
grants  that  much  authority,  the  Constitution 
does  not  forbid  it,  and  the  operating  of  a 
motor  bus  Is  an  occupation  or  businees.  Fur- 
ther, the  right  to  prescribe  a  license  in  such 
cases  is  not  an  open  question  in  this  Juris- 
dlcticxi,  but  has  been  repeatedly  sustained  in 
cases  enacted  under  charter  provisions  no 
broader  than  those  contained  in  the  grant 
to  the  dty  of  Dallas.  We  therefore  feel  that 
a  discufwlon  of  the  reasons  for  the  rule  and 
its  applicability  in  the  Instant  case  is  unnec- 
essary, since  in  the  cases  presently  cited 
those  matters  are  fully  discussed  and  many 
other  authorities  dted.  Ex  parte  Gregory, 
20  Tex.  App.  210,  54  Am.  Rep.  616;  Kissinger 
V.  Hay.  52  Tex.  Civ.  App.  295,  113  S.  W.  1003 ; 
Ex  parte  Denney,  69  Tex.  Cr.  £.  679,  129  S. 
W.  1116. 


I     [2]  It  Is  next  urged  that  the  license  Cm  Is 

I  unreasonable  and  arbitrary,  because  In  fact 
I  a  tax,  though  denominated  a  license  fee,  in 
order  to  cloak  and  conceal  its  real  purpose. 
If  the  conclusions  stated  in  the  pro|iositlon 
were  supported  by  or  fairly  dedudble  from 
the  evidence,  it  would  present  a  serious  is- 
sue. There  Is,  however,  in  the  record  no  evi- 
dence that  tends  to  support  the  contention. 
We  have  said  at  another  place  that  appel- 
lant's testimony  tended  to  show  that  they 
could  not  pay  the  tax  and  profltabiy  operate 
the  motor  bus.  Inddentaliy  such  fact  might 
result  from  many  causes,  concdvably  com- 
petition or  a  fare  out  of  proportion  to  the 
cost  of  operation,  but  which  would  In  no  re- 
spect lessen  the  expense  of  regulation,  or 
make  regulation  any  the  less  necessary.  We 
have  also  said  at  another  place  that  the  evi- 
dence of  appellees  tends  to  show  that  the 
cost  of  supervision,  inspection,  and  police 
surveillance  would  be  in  excess  of  the  amount 
realized  from  the  fee  prescribed.  No  one 
seems  to  challenge  the  necessity  of  regulation 
on  any  of  the  many  authorized  grounds.  The 
details  of  the  evidence  from  which  such  con- 
clusion is  deduced,  and  the  truth  of  which 
Is  not  challenged,  reveals  that  it  is  based  up- 
on the  Increased  number  of  officers  necessary 
to  be  employed  as  a  result  of  so  large  an  ad- 
ditional number  of  public  vehicles  upon  the 
streets  and  the  purchase  of  additional  motor- 
c:i'cles  to  be  used  in  that  connection.  This 
evidence  shows  that  the  sum  charged  is  rea- 
sonable, in  view  of  the  added  expense,  and 
no  testimony  challenging  same  was  offered 
by  appellees.  The  unchallenged  testimony 
being  as  stated.  It  results  that  the  lK«nse  fee 
is  not  In  truth  a  tax,  but  purely  a  charge 
based  upon  the  cost  of  regulation.  Ex  parte 
Gregory,  supra ;  Brown  v.  City  of  Galveston, 
97  Tex,  1,  76  S.  W.  488. 

[3,  4]  The  next  issue  presented  is  the  fa- 
miliar and  necessarily  oft-recurring  claim 
that  the  ordinance  Is  discriminatory,  in  that 
all  persona  subject  to  Its  provisions  are  not 
treated  alike  under  like  circumstances,  aud 
hence  denies  to  appellant  that  equal  protec- 
tion of  the  law  guaranteed  alike  by  our  state 
aud  national  Constitutions.  In  the  recent 
case  of  Southwestern  Tel.  &  Tel.  Co.  v.  City 
of  Dallas,  supra,  we  stated  that  the  general 
rule,  gathered  from  the  decisions  of  the  ap- 
pellate courts  of  this  state,  those  of  the  Su- 
preme Court  of  the  United  States,  the  courts 
of  the  other  states  of  the  Union,  and  the 
te.xt-wrlters,  which  were  dted,  is  that  "class 
legislation  or  laws  that  affect  a  particular 
class  are  not  unenforceable  for  that  reasion 
alone,"  slnoo  "the  right  of  the  Legislature  to 
classify  persons,  corporations,  or  sulijects 
for  taxation,  regulation,  or  restriction  in  the 
broadest  sense  is  not  an  open  question  un- 
der either  our  state  or  national  Constitution, 
and  the  right  to  dassify  Includes  the  right  to 
exempt,  as  does  the  right  to  exempt  Include 
,the  concurrent  right  to  discriminate."    The 
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controlling  test  of  the  validity  of  all  laws 
directed  against  a  particular  class  may  be 
said  to  be  tbat  the  same  means  and  methods 
shall  be  Impartially  applied  to  all  the  con- 
stituents of  the  particular  class,  so  that  the 
law  shall  operate  equally  and  uniformly  up- 
on all  persons  In  the  class  sought  to  be  regu- 
lated. If  appellants  are  constituents  of  the 
class  defined  by  the  ordinance  attacked,  and 
others  in  the  same  class  are  exempt  from  Its 
provisions,  they  have  Just  cause  for  com- 
plaint 

Appellants  maintain  that  such  condition  is 
shown  in  the  treatment  accorded  them  and 
that  accorded  those  engaged  in  the  rent  car 
business,  since  there  Is  a  difference  In  the 
regulatory  measures  as  applied  to  rent  cars 
and  those  applied  to  the  motor  bus.  The 
tacts  do  disclose  that  the  regulations  ap- 
plicable to  rent  cars,  which  are  covered  by 
another  and  prior  ordinance,  the  essential 
provisions  of  which  have  been  herein  noted, 
and  those  applicable  to  the  motor  bus,  are 
dissimilar  In  many  and  important  respects. 
Some  of  the  salient  differences  are  that  the 
rent  car  is  required  to  pay  a  license  fee  of 
$10,  while  the  motor  bus  pays  $75.  The  rent 
car  operator  is  not  subjected  to  the  same 
rigorous  physical  and  mechanical  examina- 
tion touching  his  qualifications  to  operate 
his  vehicle  that  the  motor  bus  operator  is. 
The  number  of  passengers  that  may  be  car- 
ried by  the  motor  bus  is  regulated,  but  not 
so  with  the  rent  car.  The  motor  bos  is  re- 
quired to  select  a  fixed  route  or  termini  and 
traverse  the  same  for  not  less  than  six  hours 
per  day,  while  the  rent  car  Is  permitted  to 
go  from  its  garage  or  stand  to  any  point  in 
the  city  over  any  route  chosen.  These  radi- 
cal and  important  differences  In  the  regula- 
tory provisions  between  the  motor  bus  and 
the  rent  car  are  noted,  not  because  In  our 
opinion  they  establish  discrimination,  but 
for  the  purpose  of  emphasizing  the  fact  that 
the  regulatory  provisions  of  any  ordinance 
are  without  significance  whatever  In  deter- 
mining whether  all  the  constituents  of  the 
defined  class  are  legislated  against  equally 
and  uniformly;  for  if  rent  cars  and  the 
motor  bus  do  not  engage  in  like  street  traffic 
they  are  not  as  matter  of  fact  In  the  same 
class,  and  If  not  in  the  same  class  a  differ- 
ence in  regulations  as  applied  to  distinct 
classes  is  immaterial.  Thus  the  true  inquiry 
is  not,  is  there  a  difference  In  the  manner 
of  regulating  rent  cars  and  the  motor  bus,  but 
is  the  rent  car  and  the  motor  bus,  as  defined 
by  the  respective  ordinances,  engaged  In 
similar  or  dissimilar  street  traffic?  This  Is, 
of  course,  a  question  of  fact  to  be  determin- 
ed from  the  evidence  contained  in  the  rec- 
ord. 

The  record  o^  the  evidence  beyond  contro- 
versy discloses  great  dissimilarity  In  the 
business  pursued  by  the  two  classes  of  ve- 
lilcles.  As  affecting  street  traffic  and  con- 
gestion thereof  there  are  in  operation  500 
motor  busses  as  against  100  rent  cars,    nie 


motor  bus  has  no  fixed  stand,  bat  is  con- 
tinually In  motion  upon  a  fixed  route  npon 
the  streets  of  the  city,  soliciting  and  halUng 
to  accept  business  at  any  place  where  the 
passenger  Is  found,  and  npon  some  of  the 
fixed  routes  there  are  as  many  as  100  buses. 
As  related  to  the  seme  question,  rent  cars  do 
not  transact  their  traffic  In  sndi  manner,  but 
are  located  either  at  garages  or  stands  npon 
certain  streets  between  hours  fixed  by  ordi- 
nance, whence  they  are  called  by  the  pabllc 
when  their  services  are  needed.  Thus  the 
mere  statement  of  the  manner  and  method  of 
the  traffic  in  which  the  req>ective  Tddcles 
are  engaged  demonstrates  that  each  is  par- 
suing  a  different  class  of  business,  so  radi- 
cally dissimilar  in  t&ct  as  to  leave  no  room 
for  fair  dispute  or  disagreement.  Appel- 
lants being  then  In  a  class  entirely  dissimilar 
from  that  of  those  who  operate  rent  cars, 
it  Is  immaterial  that  the  regulations  are  di»- 
simllar.  Dissimilar  regulations  of  fi<yiimnwr 
occupations  cannot,  of  coarse,  serve  as  a 
basis  or  support  In  law  for  holding  the  one 
or  the  other  discriminatory,  ainoe  dlsaimllar 
methods  of  regulating  similar  classes  are,  on- 
der  the  rule  dted,  the  test  of  discrimination. 

[6]  The  constltutlonaUty  of  section  9  Is 
also  attacked.  This  section  provides  that 
the  motor  bus  shall  be  operated  along  the 
termini  designated  by  the  operator,  save  in 
certain  excepted  cases  not  material  here,  and 
for  any  portion  or  all  of  ttie  day,  at  option 
of  operator  (but  must  by  section  2  be  operat- 
ed for  at  least  six  consecutive  hoonO,  and 
concludes  with  the  provision: 

"But  such  operation  shall  be  at  all  tiroes  in 
accordance  with  the  terms  of  this  ordinance, 
and  it  shall  be  unlawful  to  operate  such  motor 
bus  as  a  public  conveyance  at  any  place  or  on 
any  street  other  than  along  the  route  designated 
in  the  hcenae  certificate." 

The  concluding  provision  Just  quoted  la 
vigorously  attacked  as  being  in  derogation 
of  appellant's  common  right  to  puraue  any 
other  lawful  occupation  than  that  of  operat- 
ing a  motor  bus.  We  do  not  construe  the 
quoted  portion  of  section  9  as  does  able 
counsel  for  appellants.  The  ordinance  of 
which  section  9  is  a  part  does  not.  In  oar 
opinion,  expressly  or  Impliedly  undertake  to 
Interfere  with  the  free  and  undeniable  right 
of  the  citizen  to  engage  In  any  other  lawful 
purauit  or  business  for  which  he  may  quali- 
fy, but  undertakes  to  regulate  solely  those 
who  may  wish  to  engage  In  the  operation  of 
a  motor  bus  as  therein  defined.  The  lan- 
guage contained  in  section  9  should  and  will 
be  construed  in  the  light  of  the  purpose 
sought  by  the  ordinance.  So  regarded.  It  is 
clear  to  us  that  the  provision  that  It  "shall 
be  unlawful  to  operate  such  motor  bus  as  a 
public  conveyance  at  any  place  or  on  any 
street  other  than  along  the  route  designat- 
ed," means  necessarily  no  more  than  that 
the  citizen  who  desires  to  engage  In  the 
business  defined  by  the  ordinance  shall, 
while  engaged  in  that  business,  be  confined 
to  the  particular  fixed  route  or  termini  ae- 
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lected  hj  him  at  the  time  he  applies  Cor  bis 
Ucensfe  Any  other  construction  Is  not  war< 
ranted  by  the  general  purpose  of  the  ordi- 
nance 88  reflected  by  its  various  special  pro- 
visions. We  do  not  agree  with  counsel  that 
the  effect  of  the  quoted  provision  Is  to  deny 
any  appellant  th^  right  to  engage  In  another 
business  when  he  has  compiled  with  the  pro- 
TisIODs  of  the  one  In  controversy.  It  does 
enact,  of  course,  that  certain  ree^llatlons 
must  be  observed  In  order  to  legally  engage 
in  the  business  regulated  by  the  ordinance. 
From  that  circumstance,  however,  It  surely 
cannot  be  said  that  any  one  Is  prohibited 
from  engaging  In  any  other  lawful  pursuit 
If  any  appellant  desires  to  engage  In  any 
other  lawful  occupation,  his  right  to  do  so 
may  not  be  denied,  whenever  he  has  com- 
piled with  any  regulations  that  may  be  Im- 
posed upon  such  other  business  or  occupa- 
tion. 

[1]  It  is  also  urged  that  section  15  of  the 
ordinance  Is  void.  This  section  requires  the 
operator  of  each  motor  bus  to  submit  his 
vehicle  to  the  dty  automobile  inspector  once 
every  week  for  inspection.  If  upon  examina- 
tion the  Inspector  finds  the  vehicle  safe  for 
use  as  a  motor  bus,  he  shall  issue  the  opera- 
tor a  oertlflcate  permitting  its  operation  for 
one  weelc  If  the  inspector  finds  the  vehicle 
misafe  for  use  as  a  motor  bus,  he  shall  re- 
fnse  to  issue  certificate.  Operation  of  the 
motor  bus  without  the  inspector's  certificate 
displayed  conf^lcuonsly  thereon  is  made  a 
penal  offense.  This  section  is  attaclied  in 
effect  on  the  ground  that  it  is  an  attempt 
upon  the  part  of  the  municipality  to  delegate 
to  another  the  police  power  Intrusted  to  it 
by  the  state,  which  it  is  argued  it  may  not 
do,  since  the  trust  is  official  and  personal, 
and  may  be  exercised  only  by  those  to 
whom  it  is  committed  by  the  state. 

In  connection  with  section  15,  Just  refer- 
red to,  and  as  a  matter  to  be  considered  in 
coimection  therewith,  the  city  of  Dallas, 
siffluitaneonsiy  with  the  passage  of  the  ordi- 
nance regulating  the  motor  bus,  enacted  an- 
other ordinance  creating  the  office  of  city 
antomobile  inspector.  Omitting  formal  and 
nonessential  portions,  the  last-mentioned  or- 
dinance makes  it  the  duty  of  and  confers 
apon  the  inspector  the  authority  to  inspect 
and  examine  every  chatacter  of  motor  ve- 
hicle operated  for  hire  in  the  dty  of  Dallas 
and  keep  a  record  thereof,  to  require  them 
to  secure  license  or  Inspection  certificates 
required  by  other  ordinances,  to  examine 
all  applicants  for  license  and  enforce  ordi- 
nances regulating  the  number  of  passengers 
to  be  carried,  etc. 

Kecurrlng,  then,  to  the  proposition  assert- 
ed by  appellants,  it  is  readily  conceded  that 
it  states  a  correct  and  long-settled  principle 
of  law  which  it  is  unnecessary  to  sustain 
by  the  citation  of  authority.  Accompanying 
the  rule  stated,  however,  at  all  times,  Is  the 
ftirther  rule,  equally  well  defined  and  estab- 
lished, that  the  former  will  not  be  construed 
17»  8.W.— 20 


and  applied  so  as  to  require  the  dty  com- 
missioners, in  the  exerdse  of  the  dty's  police 
powers,  to  personally  engage  "in  every  step 
necessary  for  the  exercise  of  the  function"; 
but  they  may  "fully  discharge  their  official 
duty  and  exhaust  the  municipal  discretion  by 
enacting  by-laws  or  ordinances  to  be  ezcH 
cuted  by  the  proper  board  or  officer."  28  Oyc. 
604.  Another  concomitant  of  the  rule  in- 
voked by  appellants  is  that  the  munldpallty, 
after  exercising  its  discretion  as  to  the  en- 
aptment  of  laws,  is  not  forbidden  from  dele- 
gating its  "ministerial  or  administrative  func- 
tions to  subordinate  officials."  28  Cyc.  276. 
Thus  it  appears  that  on  either  limitation 
of  the  general  rule  section  16  may  be  sus- 
tained. Having  the  charter  authority,  as 
we  have  determined  at  another  place  in  this 
opinion,  to  regulate  every  character  of  motor 
vehicle  engaging  in  street  traffic  upon  its 
streets,  the  dty  had  the  right,  under  the 
first  limitation  of  the  rule  noted,  to  enact 
aa  ordinance  vddng  or  exercising  Its  authot>- 
ity  on  the  particular  and  precise  subject, 
and  to  confer  upon  the  inspector  the  author- 
ity to  enforce  the  provisions  thereof.  This 
was  done,  and  nothing  left  to  the  discretion 
of  the  Inspector,  since  he  is  required  to  In- 
spect every  motor  vehicle  and  Its  mechanism, 
and  determine  if  it  Is  one  that  can  be  safely 
operated  upon  the  dty's  streets. 

We  may,  however,  discard  the  broad  rule, 
which  holds  that  the  munldpallty  may  by 
exact  and  precise  ordinance  confer  on  an- 
other the  enforcement  of  its  discretion  as 
declared  by  duly  enacted  ordinance,  and 
yet  find  ample  authority  for  the  act  com- 
plained of  in  the  second  limitation  of  the 
general  rule  noted.  That  is  that  section  15, 
taken  in  connection  with  the  ordinance  creat- 
ing the  office  of  dty  automobile  inspector 
and  defining  his  duties  and  authority,  evi- 
dences nothing  more  nor  less  than  a  transfer 
by  the  city  to  said  officer  of  its  ministerial 
and  administrative  functions.  The  discre- 
tion of  the  dty  in  reference  to  the  matters 
covered  by  either  ordinance  is  in  the  last 
analysis  whether  it  will  require  the  operators 
of  the  motor  bus  to  submit  it  to  inspection, 
a  requirement  obviously  intended  for  the 
protection  of  the  life  and  property  of  the 
cltLsen.  By  the  enactment  of  section  15  and 
the  ordinance  creating  the  office  of  Inspector, 
it  dearly  and  fully  exerdsed  that  discretion, 
and  directed;  that  thereafter  each  motor 
bus  should  be  examined  and  inst)ected  In 
all  of  its  mechanism  and  parts,  In  order 
to  determine  whether  It  could  be  safely  (der- 
ated upon  the  dty's  stress.  The  further  pro- 
vision that  such  examination  shall  be  made 
by  the  inspector  confers  upon  him  none  of 
the  discretion  conferred  on  the  city,  since 
the  acts  of  examining  the  car  and  the  issu- 
ance of  the  certificate  are  but  ministerial  or 
administrative,  as  distinguished  from  legis- 
lative and  discretionary,  authority.  Bouvier 
defines  a  ministerial  act  "to  be  one  whldi 
a  person  performs  in  a  given  state  of  facts. 
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In  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  regard 
to  or  the  exercise  of  his  own  Judgment  upon 
the  propriety  of  the  acts  being  so  done,"  and 
cites  in  support  of  the  defined  meaning  Rains 
V.  Simpson,  50  Tex.  601,  32  Am.  Rep.  609, 
and  which  case  in  turn  cites  Commissioner 
V.  Smith,  5  Tex.  471,  and  Arberry  v.  Beavers, 
6  Tex.  457,  65  Am.  Dec.  791.  See,  also, 
Hitchcock  V.  Galveston,  96  V.  S.  341,  24  L. 
Ed.  659. 

Every  element  of  the  ministerial  act  is 
found  in  section  16  and  the  other  ordinance, 
unless  it  can  be  said  that  the  method  of 
examining  the  motor  vehicles  is  not  pre- 
cisely prescribed.  The  city  automobile  in- 
spector is  required  to  be  one  skilled  in  the 
mechanism  of  automobiles,  and  It  is  the 
nearly  unanimous  rale  that  in  ministerial 
matters  mucb  may  be  left  to  the  Judgment 
and  discretion  of  public  officials  in  reference 
to  matters  resting  peculiarly  upon  profession- 
al or  expert  knowledge  or  sidll.  Further, 
It  la  common  Icnoiwledge  of  all  that  the  mecb-< 
anism  of  automobiles,  while  not  exceeding- 
ly Intricate,  is  nevertheless  of  that  diaracter 
that  requires  the  Judgment  at  least  of  a 
skilled  mechanic,  and  for  whose  guidance 
a  set  or  fixed  rule  would  be  out  of  the  ques- 
tion. Should  the  Inspector,  as  appellants 
argue  might  be  the  case,  refuse  arbitrarily 
in  the  exercise  of  his  authority  to  issue  the 
certificate,  notwithstanding  the  applicant 
was  entitled  thereto,  this  will  not  affect  the 
validity  of  the  regulation,  since  the  pre- 
sumption is  that  the  officer  will  proceed 
impartially  in  the  exercise  of  the  discretion 
conferred,  and  until  it  is  shown  to  the  con- 
trary no  cause  of  action  exists.  Kissinger 
V.  Hay,  62.  Tex.  Civ.  App.  295, 113  S.  W.  1005. 

[7]  It  is  next  urged  that  sections  6,  12,  and 
14  are  ultra  vires.  These  sections.  In  the 
order  In  which  they  are  enumerated,  provide 
that,  in  the  event  an  operator  desires  to  change 
his  route  after  it  has  been  selected,  he  will 
be  required  to  pay  $1  for  the  new  certificate 
made  necessary  by  the  change,  or,  if  be  loses 
his  original  certificate,  he  is  required  to  pay 
$1  for  a  new  certificate,  or,  if  he  desires  to 
operate  a  car  of  greater  seating  capacity 
than  he  is  licensed  to  operate,  he  is  required 
to  pay  $1  for  a  new  certificate  to  that  effect. 
The  'evidence  of  appellees  tends  to  show  that 
the  cost  of  securing  and  issuing  the  license 
certificates  and  number  plates  enumerated 
will  reasonably  be  the  charges  fixed.  On 
that  issue  appellants  made  no  proof.  The 
city  having  the  right  to  charge  a  license 
fee  reasonably  commensurate  with  the  cost 
of  regulation,  it  would  have  the  further  right 
to  make  a  charge  for  any  additional  expense 
resulting  from  loss  of  original  certificate, 
etc.,  or  change  of  route  when  sustained  by 
the  evidence,  as  it  is  on  the  issue  under 
'discussion. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  is  affirmed. 


OONSUMBRS'  lirGNTTB  CO.  v.  HOUSTON 
&  T.  O.  E.  CO.     (No,  7339.) 

(Court  of  <?ivil  Appeals  of  Texas.    DoHaa. 

July  8,   1915.     Rehearing  Denied 

Oct.  16.  1915.) 

1.  CahiObbs  ^=»20— Cabbiaok  of  Ooons— Db- 
LAT  IN  Shipmen't— Statdtts. 

Rev.  St  1911,  art.  6670,  sabd.  1,  declares 
that  it  shall  be  an  unjust  discrimination  to 
subject  any  traffic  to  unreasonable  delay,  while 
subdivision  2  declares  that  every  railroad  which 
shall  fail  or  refuse  to  receive  and  transport 
without  delay  cars  of  any  connecting  line,  or 
destined  to  a  point  over  a  connecting  line,  shall 
be  guilty  of  unjust  discrimination.  Held,  that 
subdivision  2  and  not  subdivision  1,  governs  an 
action  for  unjust  discrimination  for  delay  in  the 
transportation  of  a  car  destined  to  a  connect- 
ing carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  83-49,  133,  927 ;  Dec  Dig.  «=» 
20.] 

2.  CABBrass  «=»13— Unjttbt  DiscannNATioiT 
— HULBS  OP  Kailboad  Comiubbion. 

Under  Rev.  St.  1911,  art.  6670,  subd.  2. 
declaring  that  every  railroad  company  which 
shall  fail  or  refuse,  under  such  regulations  aa 
may  be  prescribed  by  the  Railroad  Commiaaion, 
to  transport  freight  destined  for  a  connecting 
carrier,  shall  be  guilty  of  unjust  discrimina- 
tion, it  is  contemplated  that  the  Commission 
shall  establish  rules;  hence,  in  an  action  for 
unjust  discrimination,  such  rules  ai«  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §J  21-24 ;   Dec.  Dig.  <S=>13.] 

3.  Cabbiebs  €=>13 — CAaaiAOE  of  Goods — ^Dk- 

lAY— ItULES. 

Rule  2  of  the  Railroad  CSommission  de- 
clares that  railroad  companies  siuiU  promptly 
receive  and  issue  bills  of  lading  for  car  load 
freight  and  transport  it  at  a  rate  of  not  less 
than  an  average  of  SO  miles  per  day  of  24 
hours,  inclusive  of  Sundays  and  legal  holidays. 
The  2d  dav  of  March,  Texas  Independence  Day, 
is  declared  a  legal  huliday  by  statute  (Rev.  St. 
1911,  art.  4606).  It  fell  on  Sunday.  Held  that, 
as  a  custom  or  usage  repugnant  to  the  express 
provisions  of  a  statutory  regulation  is  unavail- 
ing, the  fact  that  it  was  customary  to  ubaerve 
the  following  Monday,  when  Sunday  was  a  IcKoi 
holiday,  will  not,  under  the  rules  of  the  Kail- 
ruad  Commission,  eicttse  the  carrier  for  delay  in 
transporting  Roiids  on  the  Monday  following 
Sunday,  March  2d. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  21-24;  Dec.  Dig.  ®=»13.] 

4.  Carbiebs  $=3l3  —  Carbiaoe  of  Goods  — 
Railboad  Commission- Uuunus  ok. 

Where  Sunday,  March  2d,  was  a  legal  holi- 
day, a  reply  by  the  chairman  of  the  Railroad 
Commission,  to  an  inquiry  by  a  railroad  com- 
pany as  to  whether  the  succeeding  Monday 
would  be  recogniied  as  free  time,  stating  tlint 
the  tariff  merely  said  Sundays  and  legal  holi- 
days, but  that  as,  when  holidays  fell  on  Sunday, 
it  was  generally  the  custom  to  consider  Mouilay 
as  a  holiday,  the  Commission  would  recognize 
Monday  as  free  time,  fails  to  show  that  the 
Railroad  Commission  as  such  bad  promulgated 
a  rule  recognizing  Monday  as  free  time. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  {§  21-24;   Dec.  Dig.  «=>13.] 

Error  from  District  Court,  Dallas  County; 
Kenneth  Foree,  Judge. 

Action  by  the  Consumers'  Lignite  Company 
against  the  Houston  &  Texas  Central  Rail- 
road (^mpany.    There  was  a  Judgment  for 
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defendaiit.  and  plaintiff  brings  error.     Zt» 
versed  and  remanded. 

F^beridm.  McCormlck  &  Bromberg  and 
Cbas.  T.  McGormlck,  all  of  Dallas,  for  plain- 
tiff in  error.  Baker,  Botts,  Parker  &  Gar- 
wood, of  Howitoa,  and  Smith,  Rolertson'  & 
Bobertaon,  of  Dallas,  for  defendant  in  error. 

TALBOT,  J.  The  plaintiff  in  error,  here- 
inafter referred  to  aa  plaintiff,  sued  the  de- 
fendant in  error,  hereinafter  referred  to  as 
defoidant,  to  recover  damages  and  a  penalty 
for  delay  in  the  tranRportatlon  of  a  ship- 
ment of  freight  over  the  defendant's  line  of 
railroad.  The  petition  alleges,  in  substance, 
that  the  defendant,  on  the  26th  day  of  Feb- 
m«ry,  1013,  accepted  at  Ferris,  Tex.,  for 
shipment,  a  car  load  of  bricks,  consigned  to 
the  pliilntlff  at  Hoyt,  Tex.,  and  that  under 
the  roiitract  of  shipment  the  bricks  were  to 
be  delivered  by  the  defendant  to  its  connect- 
ing carrier  at  Dallas,  Tex.,  a  distance  of 
10.4  Diiles,  from  \rhich  latter  point  the  car 
load  was  to  be  carried  by  defendant's  con- 
necting carrier  to  Hoyt;  that  defendant 
delayed  delivery  to  its  connecting  carrier 
nutll  March  4,  1013,  and  this  delay  caused 
damage  to  plaintiff,  and  constituted  an  un- 
jiixt  diacrlmination,  as  deflned  by  article 
9m  of  the  Revised  Statutes  of  1011,  and 
entitled  the  plaintiff  to  the  recovery  of  the 
penalty  provided  for  in  article  (1071  of  said 
Btatntea.    The  petition  further  alleged : 

"niat  there  existed  in  full'  effect  rules  and 
rtKulationa  of  the  Railroad  Cnmmiwinn  of  Tez- 
((,  regiilatioK,  covering,  governing,  and  reqiiir- 
111(5  the  iiitrrohinige  of  freight  from  one  con- 
sivting  carrier  to  another  connecting  carrier 
at  all  points  of  jimrtion  in  the  atate  of  Texas 
of  all  lines  of  railway  being  operateil  therein." 

The  defendant  answered,  admitting  that 
the  car  was  received  and  delivered  by  it  on 
the  dates  set  forth  in  plalntlfrs  petition, 
but  set  np  by  way  of  avoidance:  (1)  A  cer- 
tain role  of  the  Bailrond  Commission  of 
Texas,  known  as  rule  2,  entitled  "Reception 
and  Transportation  of  Car  I.«ad  Freight." 
and  alleged  that  it  had  carried  the  car  with 
the  expedition  required  by  that  rule;  and 
(2)  that.  If  any  delay  had  occurred  in  the 
delivery  of  the  car,  it  was  due  to  the  fact 
that  the  transfer  track  at  Dallas,  used  in 
tbe  Interchange  of  freight  between  it  and  ib< 
connecting  carrier,  was  unduly  congented, 
such  congestion  being  due  to  tbe  insufficient 
capacity  of  tbe  freight  yards  at  Dallas  of 
its  connecting  carrier,  and  the  delay  of  its 
connecting  carrier  in  the  interchange  of  snt-h 
freight.  Tbe  defendant  further  pleaded  that 
Uart-b  2,  1013,  was  a  Sunday,  and  that 
March  2.  1013,  was  also  a  legal  holiday,  being 
Texas  Independence  Day;  that  there  was  a 
general  custom  that  in  such  a  case  as  this, 
when  a  legal  holiday  fell  on  a  Sunday,  the 
next  day.  Monday,  would  be  and  wns  regard- 
ed aa  a  holiday.  A  Jury  trial,  February  14, 
1914,  resulted  in  a  verdict  and  Judgment  for 
the  defendant,  and  the  plaintiff  in  due  time 
rned  oat  a  writ  of  error  to  tbia  oonrt^ 


[t,  21  There  Is  eTidenoe  to  tbe  effect  that 
the  plaintiff,  which  was  the  consignee.  In 
addition  to  its  rights  as  such  consignee,  had 
by  assignment  all  the  rights  of  the  consignor, 
and  that  the  shipment  in  question  was  deliv- 
ered and  received  as  alleged  in  plaintltTs 
petition;  that  the  distance  from  Ferris  to 
Dallas  is  10.4  miles;  that  the  shipment  was 
not  delivered  by  the  defendant  to  its  con- 
necting carrier  at  Dallas  nntil  about  4 
o'clock  in  the  afternoon  of  March  4,  1013; 
that  March  2,  1013,  was  Sunday,  and  was 
also  a  legal  holiday,  being  Texas  Independ- 
ence Day;  that  the  banks  and  imst  offlce  In 
Dallas  oliserved  March  3.  1913,  as  a  holiday ; 
that  the  defendant,  in  the  matter  of  demur- 
rage, has  a  custom,  rule,  or  order  with  refer- 
ence to  holidays;  that  this  custom  or  rule, 
for  which  free  time  can  he  allowed  In  demur- 
rage record,  is  that, '  with  the  exception  of 
Decoration  Day,  all  holidays  falling  on  Sun- 
day are  observed  on  Monday.  When  Decora- 
tion Day  falls  on  Sunday,  the  preceding 
Saturday  is  observed.  The  Railroad  Com- 
mission rule  pleaded  by  the  defendant  was 
Introduced  in  evidence,  and  so  much  of  It 
as  is  material  here  is  as  follows: 

"When  car  load  freight  of  any  character 
proper  for  transportation  ia  legally  tendered  to 
a  railroad  company  at  its  customary  place  of 
receiving  ahipmenta,  and  correct  shipping  in- 
structions given,  such  railroad  company  shall 
promptly  receive  the  same  and  iMHiie  bills  of 
lading  therefor;  the  same  must  be  carried  for- 
ward at  a  rate  of  not  lera  than  an  average  of 
thirty  (30)  miles  per  day  of  twenty-four  hours, 
exclusive  of  Simimys  and  Icgul  holidays,  com- 
puted from  7  o'clock  a.  m.  of  the  second  day 
fnllowing  the  receipt  of  shipment.  For  failure 
to  so  receive  ami  trnnaimrt  anrh  nhiiiments  the 
railroad  compnny  at  fault  Rhall  forfeit  and  pay 
to  the  owner  or  party  Injured  the  sum  of  fifty 
i60)  cents  per  car  for  each  day  or  fraction 
thereof  during  which  the  terms  of  this  rule  are 
not  complied  with :  Pro\Hile<l,  however,  that 
twenty-four  hours  additional  time  shull  be  al- 
lowed at  each  junction  or  di^naion  terminal 
where  it  is  necessary  to  rehan'He  or  transfer 
the  car  or  cars;  also,  forty-eight  (48)  hours 
additional  when  it  is  neceaanry  to  transfer  con- 
tents from  one  car  to  another." 

The  court's  action  in  admitting  in  evidence 
the  foregoing  rule  of  the  Ruilrond  Commis- 
sion is  tbe  basis  of  the  plaintiff's  first  as- 
signment of  error.  The  proposition  advanced 
is  that  this  rule  had  no  application  to  the 
issue  of  whether  or  not  the  delay  pleaded 
and  proved  constituted  unjust  discrimination 
as  deflned  by  the  statute. 

Article  6670  of  the  statute  provides  that  if 
any  railroad,  directly  or  lndire<-tly,  or  by  any 
siiedal  rate,  rebate,  etc.,  shall  charge  or 
receive  from  any  person  or  corporation  a 
greater  or  leas  compensation  for  any  service 
rendered  by  it  than  it  charges  or  receives 
from  any  other  person  or  corporation  for 
doing  like  and  contemporaneous  service,  such 
railroad  shall  be  deemed  guilty  of  unjust 
discrimination;  and  subdivisions  1  and  2 
of  said  article  read: 

(1)  "It  shall  also  l>e  an  unjust  diaorimination 
for  any  such  railroad  to  make  or  give  any  un- 
due or.nareasonable  preferonee  or  advantage  to 
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any  particular  person,  company,  firm,  corpo> 

ration  or  locality,  or  to  subject  any  particular 
descriptioii  of  traffic  to  any  undue  or  unreason- 
able prejudice,  delay  or  disadvantage  in  any 
respect  wbatsoever." 

(2)  "Brery  railroad  company  which  shall  fail 
or  refuse,  under  such  regulations  as  may  be 
prescribed  by  the  Commission,  to  receive  and 
transport  without  delay  or  discrimination  the 
passengers,  tonnage  and  cars,  loaded  or  empty, 
of  any  connecting  line  of  railroad,  and  every 
railroad  which  shall,  under  such  regulations  as 
may  be  prescribed  by  the  Commission,  fail  or 
refuse  to  transport  and  deliver  without  delay  or 
discrimination  any  passengers,  tonnage  or  cars, 
loaded  or  empty,  destined  to  any  point  on  or 
over  tlie  line  of  any  connecting  line  of  railroad, 
shall  be  deemed  guilty  of  unjust  discrin^na- 
tion." 

We  agree  with  the  view,  expressed  by 
counsel  for  the  defendant,  to  the  effect  that. 
If  any  penalty  can  be  recovered  under  the 
petition  of  plaintiff  on  account  of  the  alleged 
delay  in  the  transportation  of  the  shipment 
in  question,  it  is  recoverable  under  subdivi- 
sion 2  of  article  6670  of  the  statute.  As 
argued,  it  seems  clear  that  subdivision  1  of 
said  statute  is  not  applicable,  because  It  is 
dealing  with  the  general  subject  of  prefer- 
ence or  advantage  in  the  ordinary  handling 
by  railroads  of  shipments,  while  subdivision 
2  specifically  covers  the  cause  of  action  set 
out  and  relied  on  herein,  namely,  the  case  of 
a  railroad  company's  duty  to  transport  and 
deliver  shipments  destined  on  the  line  of  a 
connecting  carrier,  The  case  at  bar,  as 
shown  by  our  statement  of  its  nature,  in  the 
former  part  of  this  opinion,  is  one  in  which 
it  devolved  upon  the  defendant  to  transport 
and  deliver  the  shipment  of  bricks  without 
delay  or  discrimination  to  its  connecting  car- 
rier at  Dallas,  and,  if  it  has  failed  to  do  so, 
then  a  recovery  for  the  penalty  sought  may 
be  liad;  but  the  same  must  be  had  under 
subdivision  2  of  the  statute,  to  which  we 
have  referred.  Subdivision  2  of  article  6670 
provides,  as  has  been  seen,  that  every  rail- 
road which  shall,  under  such  regulations  as 
may  be  prescribed  by  the  Railroad  Com- 
mission, fall  or  refuse  to  transport  and  de- 
liver without  delay  tonnage  or  cars  destined 
to  any  point  on  or  over  the  line  of  any  con- 
necting line  of  railroad,  shall  be  deemed 
guilty  of  unjust  discrimination.  This  pro- 
vision of  the  statute  clearly  contemplated. 
If  it  did  not  require,  that  the  Railroad  Com- 
mission of  the  state  should  prescribe  rules 
and  regulations  upon  the  subject  to  which 
it  relates,  and  evidently  the  Commission,  to 
meet  this  purpose  and  intent  of  the  statute, 
promulgated  the  rule  admitted  in  evidence 
over  the  objections  of  the  plaintiff,  and  of 
the  admission  of  which  it  complains  in  tlie 
assignment  of  error  under  consideration. 
We  think,  therefore,  the  rule  was  properly 
admitted,  and  the  assignment  will  be  ovet^ 
ruled. 

[3]  The  second  assignment  of  error  is  to 
the  effect  that  the  court  erred  in  admitting 
the  testimony  of  the  witness  W.  Bruce  Luna 
tliat  It  was  the  custom  of  the  Post  Office 


Department  at  Dallas,  Tax.,  to  observe  Uie 
following  Monday  as  a  holiday  when  a  legal 
holiday  fails  on  the  Sunday  preceding.  The 
proposititHiB  under  this  assignment  are, 
flrst,  that  a  statute  cannot  be  varied  by 
phiof  of  local  custom  or  usage;  and,  second, 
that  the  custom  of  tha  post  office  aa  to  the 
observance  of  the  day  in  question  as  a  holi- 
day lias  no  tendency  to  show  a  custom  upon 
the  part  of  railways  in  the  city  of  Dallas  as 
to  the  observance  of  such  day  as  a  holiday. 
The  2d  day  of  March,  among  a  number  of 
others,  is  declared  by  statute  of  this  state 
to  be  a  holiday— 

"on  which  all  the  public  offices  of  the  state  may 
be  closed  and  shall  be  treated  and  considered 
as  Sunday  or  the  Christian  Sabbath  (or  all  pur- 
poses regarding  the  presenting  for  payment  or 
acceptance  and  of  protesting  for  and  giving  no- 
tice of  the  dishonor  of  bills  of  eichange,  bank 
checks  and  promissory  notes  placed  by  the  law 
upon  the  footing  of  bills  of  ezchaoge."  Rev. 
St  1911,  art.  4606. 

Rule  2  of  the  Railroad  Commission,  re- 
ferred to  in  discussing  the  defendant's  first 
assignment  of  error,  prescribes  that  railroad 
companies — 

"shall  promptly  receive  and  issue  bills  of  lading 
for  car  load  frcigtit  and  transport  the  same  at  a 
rate  of  not  less  than  an  average  of  thirty  (30) 
miles  per  day  of  twenty-four  houra,  exdoslTe  of 
Sundays  and  legal  holidays." 

Neither  the  statute  nor  the  mle  makes 
any  provision  for  the  observance  of  the  fol- 
lowing Monday  when  the  holiday  falls  on 
Sunday,  and  the  question  is:  Can  the  de- 
fendant excuse  Itself  for  not  moving  the 
plaintifTs  shipment  on  Monday,  March  3, 
1913,  and  avoid  the  penalty  provided  by  law 
for  unjust  discrimination  or  delay,  by  show- 
ing a  custom  in  such  case  not  to  do  so?  It 
is  well  established  that  a  custom  or  usage 
repugnant  to  the  express  provisions .  of  a 
statute  is  void,  and  that,  whenever  there  Is 
a  conflict  between  a  custom  or  usage  and  a 
statutory  regulation,  the  statutory  regula- 
tion must  control.  12  Cyc.  1064.  So,  too, 
if  a  statute  has  given  a  definite  meaning  to 
any  particular  word,  no  evidence  of  custom 
will  be  admitted  to  attadi  any  other  mean- 
ing.   12  Cyc.  1056. 

Railway  Oo.  v.  McGown,  25  S.  W.  435,  was 
a  suit  to  recoT^  damages  under  our  statute 
for  failure  of  the  railway  company  to  de- 
liver a  car  load  of  corn  upon  tender  by  the 
owner  of  the  amount  of  freight  charges,  as 
shown  by  the  bill  of  lading.  Among  the  de- 
fenses set  up  by  the  company  was  a  custom 
of  railroads  in  the  United  States  to  require 
the  surrender  of  the  bill  of  lading  before  the 
delivery  of  freight,  and  that  the  plaintiff 
had  refused  to  do  this  or  give  an  indemnity 
bond  demanded  in-  lieu  of  such  surrender. 
The  court  held  that  the  failure  of  the  de- 
fendant to  comply  with  article  4258a,  Rev. 
Cir.  St,  requiring  railway  companies  to  de- 
liver freight  en  tender  by  the  owner  of  the 
freight  diarges,  as  shown  by  the  bill  of  lad- 
ing was  not  excused  by  the  refusal  of  the 
owner  to  surrender  the  bill  of  lading,  or  to 
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glTe  an  hLdemnlty  bond  in  Uen  thereof,  and 
npon  ttie  qnestion  of  cnstom  said: 

"It  [the  custom]  cannot  deprive  one  of  a  le- 
gal right  without  his  consent  and  without  com- 
penwtioa;  it  cannot  make  contracts  for  par- 
ties; it  can  in  some  cases  construe  the  terms 
used  in  a  contract ;  bnt  it  ia  not  a  good  custom 
if  it  is  anreaaonable,  or  contrary  to  law.  The 
custom  contended  for  cannot  be  enforced." 

liikewlse  we  tbink  It  must  be  held  that  the 
cnstom  set  up  by  the  defendant  in  the  case 
at  bar  to  excase  itself  from  transporting  or 
deliTering  the  shipment  in  questl<m  to  its 
connecting  carrier  at  Dallas  on  Monday, 
March  3,  1913,  cannot  be  enforced  under  the 
statute  and  regulations  of  the  Bailroad  Com- 
mission as  they  existed  on  that  day.  The 
observance  of  that  day  as  a  legal  holiday 
was  not  authorized,  as  heretofore  indicated, 
by  either  the  statute  or  a  rale  or  regulation 
prescribed  by  the  Railroad  Commission.  In 
tbe  absence  of  some  provision  of  the  statute 
or  rule  of  the  Commission  authorizing  the 
observance  of  Monday  as  a  legal  holiday 
when  the  holiday  falls  on  the  preceding  Sun- 
day, a  carrier  in  this  state  cannot  Justify 
and  excuse  its  failure  to  transport  or  deliv- 
er a  shipment  received  by  it  on  that  day,  on 
the  ground  that  a  custom  prevailed  to  rec- 
ognize and  observe  that  day  as  a  legal  holi- 
day. The  spedflc  day  named  by  the  statute 
as  a  holiday  cannot  be  varied  by  evidence 
of  a  custom  that  some  other  day  was  ob- 
served as  such. 

[4]  But  the  defendant  contends  that  tbe 
evidence  introduced  in  this  case,  and  of 
which  the  plaintiff  complains,  does  not  have 
the  effect  to  vary  a  statute,  or  the  deflni- 
tlon  thereof,  by  proof  of  a  local  cnstom  or 
usage;  that  it  is  nothing  but  the  application 
of  the  rule  or  regulation  of  tbe  Bailroad 
Commission  in  force  with  respect  to  the  sub- 
ject The  contention  is  based  upon  a  tele- 
gram received  by  the  attorneys  for  the  de- 
fendant, which  was  introduced  In  evidence, 
from  tbe  chairman  of  the  Railroad  Commis- 
sion, In  reply  to  one  sent  by  them,  stating 
that  March  2,  1913,  fell  on  Sunday,  that  the 
post  office  and  banks  in  Dallas  observed 
March  3d  as  holiday,  and  asking  if  there 
was  "any  ruling  of  Railroad  Commission 
that  in  such  a  case  March  3d  should  be  ex- 
cluded in  movement  of  car  load  freight  un- 
der rule  2  as  to  transportation  of  car  load 
shipments?"  The  telegram  in  question  reads 
as  follows: 

"Tours  9th.  Commission's  tariff  simply  says 
Snodays  and  legal  holidays,  when  holidays  fall 
on  Sunday  tbe  cnstom  being  generally  to  con- 
sider Monday  as  holiday,  Commiasioo  would 
recognize  Monday  as  free  time. 

"[Signed]    Allison   Mayfield,  Chairman." 

This  telegram  falls  to  show  that  the  Rail- 
road Commission  had  promulgated  a  rule  or 
regulation  to  the  effect  that,  when  a  holiday 
falls  on  Sunday,  railway  companies  were  au- 
thorized to  observe  tbe  following  Monday 
as  such.     It  la  bnt  tbe  statement  of  tbe 


chairman  of  tbe  Commission  to  tbe  effect 
that  if  a  holiday  should  fall  on  Sunday,  and 
there  was  a  custom  penerallv  to  consider 
Monday  as  a  holiday,  the  Commission  would 
recognize  Monday  as  such.  Tbe  telegram 
does  not,  therefore,  in  our  opinion,  sustain 
the  contention  of  the  defendant,  and  we  think 
the  admission  of  the  evidence  of  the  cnstom 
sought  to  be  established  by  the  defendant, 
over  the  objection  of  the  plaintiff,  was  error 
which  requires  a  reversal  of  the  case. 
Clearly,  rule  2,  which  was  Introduced  in  evi- 
dence, does  not,  expressly  or  by  implication, 
authorize  tbe  observance  of  Monday  as  a 
holiday  when  a  holiday  falls  on  the  Sunday 
preceding,  and  the  mere  statement,  made  by 
the  chairman  of  tbe  Commission  in  tbe  tele- 
gram referred  to,  would  not  warrant  this 
court  in  holding  that  such  was  the  effect  of 
the  rule.  Furthermore,  we  think  It  may  be 
gravely  doubted  that  under  tbe  custom 
shown  by  tbe  evidence  in  this  case  tbe  Itail- 
road  Commission  would  "recognize  as  free 
time"  Monday,  March  3,  1918.  The  cnstom 
was  not  shown  to  be  general.  The  extent  of 
the  evidence  is  that  the  post  ofQce  and  the 
banks  in  Dallas  and  the  defendant  observed 
Monday  as  a  legal  holiday  when  a  holiday 
fell  on  Sunday.  There  la  absolutely  no  evi- 
dence, so  far  as  we  have  been  able  to  discov- 
er, showing  that  such  was  tbe  custom  of 
any  other  railroad  in  or  out  of  Texas,  and 
it  may  be  doubted,  from  the  character  of  the 
evidence  introduced  on  the  subject,  that  it 
was  the  custom  of  the  defendant  to  observe 
Monday  as  a  hoUday  when  a  holiday  fell  on 
tbe  preceding  Sunday,  in  so  far  as  the  move- 
ment and  delivery  of  car  load  shipments 
were  concerned.  To  prove  that  such  was  the 
custom  of  defendant,  H.  J.  Fitzgerald  was 
introduced,  and  he  testified  that  the  defend- 
ant i»  tK»  matter  of  demurrage  hat  a  cut- 
tom,  rule  or  order  toiih  referetuie  to  holidav*' 
Be  further  said: 

"The  rule  in  effect  in  March,  1913,  as  to  fres 
time  that  the  Houston  &  Texas  Central  Rail- 
road Company  would  allow  itt  patron$,  la  as 
follows : 

"  'Houston  le  Texas  Central  Railroad  Company. 

"'Circular  No.  913.    All  Agents: 
"  "For  your  information  and  guidance  I  quote 

you  below   legal  holidays  in  Texas  for  which 

free  time  can  be  allowed  in  demnrrage  record: 
"  'March   Second.     Texas  Independence  Day- 
"'May  Thirtieth.     Decoration  Day.' 

"With  the  exception  of  Decoration  Daj^  all 
holidays  falling  on  Sunday  are  observed  on 
Monday.  When  Decoration  Day  falls  on  Sun- 
day, the  preceding  Saturday  is  observed.  Those 
are  the  rules  we  have  been  following  since 
1909." 

All  the  evidence  admitted  on  the  question 
of  custom  should  have  been  excluded,  and 
because  of  its  improper  admission,  and  hurt- 
ful effect  npon  the  rights  of  the  plaintiff, 
tbe  Judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 
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AUBXANDER  ▼.  ELKINS  et  id. 
(Supreme  Court  of  TenneMee.    Sept.  29,  1915.) 

1.  Injunction  «s»10G  — Cbuunai.  Pbockbd- 

INOS. 

Courts  of  equity  have  no  Jurisdiction  to 
enjoin  threatened  criminal  proceedings  under 
a  statute  exereising  the  state's  police  power  in 
a  matter  as  to  which  the  Ijegisfature  Las  com- 
plete jurisdiction,  though  it  be  cliarged  that  the 
statute  is  invalid,  that  a  multiplicity  of  actions 
thereunder   will   injure   and   destroy  civil   and 

Sroperty  rights  of  complainant,  and  that  the 
amuges  resulting  will  be  irreparable,  when 
complainant's  defense  in  a  court  having  Juris- 
diction of  the  offense  is  adequate  and  unembar- 
rassed. 

lEd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  U  178,  179 ;   Dec.  Dig.  <e=9l06.J 

2.  Injunction  «=»1U6  —  CitiMiNAi.  Pbocbbd- 
INOS  — Pkosscutioms  unuib  Uncomsiitu- 
TioNAL  Act. 

Where  the  father  of  a  girl  threatened  her 
husband,  whom  she  had  left,  with  interminable 
criminal  pruHucutions  under  a  statute  which  the 
Supreme  Court  bad  declared  unconstitutional, 
unless  he  contributed  to  her  support,  having 
procured  a  justice  of  the  peace  who  was  willing 
to  issue  warrants  for  such  busbaod's  arrest 
whenever  demuuded,  such  husband  could  re- 
strain the 'father  and  justice  from  effecting  such 
series  of  prosecutions,  since  the  rule  that  courts 
of  equity  cannot  enjoin  threatened  criminal  pro- 
ceedings under  a  statute  enacted  by  the  Legis- 
lature in  the  exercise  of  its  police  power  has 
no  application  to  prosecutions  threatened  under 
acts  adjudged  unconstitutional  by  the  Supreme 
Court,  as  a  warrant  of  arrest,  charging  a  par- 
ty with  a  violation  of  such  an  act,  is  absolutely 
voi<l,  and  if  by  collusion  between  an  officer  and 
a  private  citizen  the  latter  is  suffered  to  pro- 
cure warrants  of  arrest  and  the  purpose  is  ex- 
pressed by  such  citizen  to  continue  the  pro- 
curement of  faUe  warrants  if  money  demanded 
is  not  paid,  and  if  the  officer  agrees  to  con- 
tinue to  issue  them  and  to  cause  the  defendant 
to  be  arrestecl  on  them  until  be  comply  with  the 
demand  to  pay  money,  such  defendant  is  not 
relieved  of  the  illegal  persecution  by  the  facts 
that  the  warrants  in  tact  and  law  charge  no 
crime,  and  that  he  has  an  adequate  defense  as 
against  them  in  any  court  of  competent  jurisdic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §i  178,  179;    Dec.  Dig.  «=>103.] 

S.  Pi-BADiwo  <=»214— Demurrer— Admission. 
On  demurrer  the  allegations  of  a  bill  must 
be  talcen  as  true. 

TEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  625-634 ;    Dec  Dig.  «=s>214.] 

Appeal  from  Chancery  Court,  Bmdley 
County;    V.  C.  Allen,  Chancellor. 

Action  by  R.  M.  Alexander,  Jr.,  by  next 
friend,  against  James  P.  Elklns  and  others. 
Judiciuent  of  dismissal,  and  from  a  decree 
of  the  Court  of  Civil  Appeals  affirming  the 
same,  plaintiff  appeals.  Reversed,  and  cause 
remanded  for  further  proceedings. 

John  C.  Ramsey,  of  Cleveland,  for  appel- 
lant Mayfleld  &  Mayfield,  of  Cleveland,  for 
appellees. 

NEIL,  C.  J.  The  bill  alleges,  in  substance, 
that  a  short  time  prior  to  November  12,  1912, 
complainant  and  defendant  Maude  Alexan- 
der (formerly  Elkius)  intermarried;  that 
they  were  both  minors,  and  are  still  under 


affe:  tbat  after  llvlog  together  a  tew  months 
they  separated,  the  wife  returning  to  the 
home  of  her  father,  defendant  James  P.  El- 
klns; that  there  was  much  omtrorersy  be- 
tween the  respectlTe  fftmiUes  as  to  which  one 
was  to  blame,  and  In  consequence  great  bit- 
terness grew  up:  that  soon  aft»  the  separa- 
tion the  said  defendant  Elklns  began  a  cru- 
sade against  the  complainant  for  the  pur- 
pose of  compelling  him  to  support  his  wife; 
that  with  this  view,  on  November  6,  1913,  he 
procured  a  warrant  and  caused  complainant 
to  be  arrested  under  the  prorlalmw  of 
diapter  207,  Acts  1909,  one  purpose  of  which 
was  the  compelling  of  husbands  who  had  de- 
serted and  failed  to  provide  for  their  wives 
to  support  them;  that  he  was,  under  this 
warrant  bound  over,  tried  and  convicted  In 
the  circuit  court  of  Bradley  county,  and  lined 
S25,  but  the  Judgment  was  stayed,  with  a 
view  to  obtaining  a  reconciliation  If  possi- 
ble, but  no  reconciliation  has  resulted ;  that 
he  sought  to  have  his  wife  return  to  him: 
that  she  refused  to  come  back  and  live  with 
him,  yet,  notwithstanding  this,  he  sent  ber 
$10  per  month  for  five  months ;  that  on  June 
3,  1014,  about  two  months  after  the  pay- 
ments ceased,  defendant  Elklns  procured  an- 
other warrant  for  complainant's  arrest  un- 
der the  same  act;  that  defendant  Elklns  is 
now  threatening  to  have  coDq>Ia!nant  arrest- 
ed every  week,  and  that  he  will  continue  un- 
til he  Is  arrested  365  times,  unless  he  contin- 
ues to  pay  $10  per  month  to  bis  wife;  ttiat 
the  defendant  Barrett,  a  jv.stice  of  the  peace 
of  Br«dley  county,  has  expres-sed  his  willing- 
ness to  issue  warrants  for  complainant's  ar- 
rest whenever  demanded  by  Elklns  under  the 
statute  referred  to;  that  in  this  maimer  com- 
plainant is  being  harassed  and  persecuted, 
and  that  such  persecution  will  continue  as 
threatened  unless  restrained  by  Injunction; 
that  Is  to  say,  tnat  complainant  will  be  con- 
tinually arrested  under  warrants  sworn  out 
by  Elklns  and  Issued  by  Barrett,  under  the 
statute  referred  to,  to  compel  him  to  pay  the 
money  demanded  by  Elklns  for  his  daughter, 
complainant's  uife;  that  complainant  is 
thus  wrongfully  and  maliciously  persecuted, 
and  required  to  give  bond  fur  his  appear- 
ance at  court,  or  be  placed  in  jail,  and  that 
he  is  forced  to  Incur  great  expense  In  mak- 
ing his  defense  and  resisting  the  said  un- 
lawful encroachments  on  his  rights  as  a  cit- 
izen; ttmt  the  only  authority  claimed  for 
such  arrests  is  the  said  chapter  207,  Acts 
1909,  but  that  said  supposed  act  is  no  true 
act,  and  is  not  a  law  of  the  state;  that  on 
the  16th  of  July,  1910,  this  supposed  act 
was,  by  the  Supreme  Court,  declared  uncon- 
stitutional and  void,  a  certified  copy  of  the 
court's  Judgment  in  the  case  referred  to 
(State  V.  Thomas  Miller)  being  made  an  ex- 
hibit to  the  bill ;  that  defendants  Kiklns  and 
Barrett  have  been  Informed  of  the  action  of 
the    Supreme    Court   on    said    chapter    207, 
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Acts  1900,  bnt  have  contlnaed  their  perseca- 
tion  notwithstanding,  and  say  tbey  will  stlU 
contlnae  It,  tbe  defendant  Barrett  saying 
that  he  finds  the  act  printed  in  his  copy  of 
the  statutes  for  the  year  1909,  and  that  he 
will  ooDtinne  to  Issue  warrants  of  arrest  un- 
der It  so  long  as  it  remains  in  his  book;  that 
the  defendants  E3kins  and  Barrett  are  thus 
defying  the  law  as  declared  by  the  Supreme 
Court  of  the  state,  and  through  the  exist- 
ence of  this  unconstitutional,  supposed  act 
printed  among  the  published  Laws  of  1009, 
they  are  directing  the  machinery  of  the  law 
to  purposes  of  gross  injustice,  with  a  view  to 
compelling  the  complainant  to  pay  the  money 
demanded  of  him. 

A  demurrer  was  filed  by  the  defendants 
offering,  as  a  legal  defense  to  the  bill,  that 
the  complainant  was  "not  entitled  to  enjoin 
defendants  from  prosecuting  complainant  for 
an  aHeged  rlolatlon  of  the  criminal  laws  of 
the  state."  This  demurrer  was  sustained  by 
the  chancellor,  and  the  bill  dismissed. 

The  records  of  this  court  show  that  chap- 
ter 207,  Acts  1909,  was  declared  unconstitu- 
tional on  July  16,  1910,  on  the  ground  that 
the  act  was  in  violation  of  section  17,  art.  2, 
of  our  Constitution  of  1870. 

[1]  In  the  case  of  Kelly  v.  Coimer,  122 
Tenn.  339,  396,  123  8.  W.  622,  25  U  R.  A. 
(N.  S.)  201.  it  was  said: 

•  »  •  "Courts  <rf  equity  have  no  jurisdic- 
tion to  enjoin  threatened  criminal  proceedings 
ooder  a  statute  enacted  by  a  state  in  the  ezer- 
QK  of  the  police  power  in  relation  to  which  the 
Legislature  has  complete  jurisdiction,  although 
it  be  charged  that  the  statute  is  invalid,  and 
that  a  multiplicity  of  actions  thereuniler  will 
hijure  and  destroy  dvil  and  property  rights  of 
the  complainants,  and  that  the  damages  re- 
tultini;  will  be  irreparable,  when  the  complain- 
aitE'  defense  thereto,  in  a  court  having  juris- 
diction of  the  offense,  is  adequate  and  unembar- 
resietl;  and  we  hold  that  the  chancery  courts 
of  Tennessee,  neither  under  their  inherent  nor 
statutory  jurisdiction,  have  any  such  power  or 
jnriadiction,  whatever  may  be  the  exceptions  to 
the  general  rule  In  the  courts  of  equity  of  oth- 
er jurisdictions." 

li,i]  We  adhere  to  this  statement  of  the 
lav,  but  it  does  not  apply  to  prosecutions 
threatened  under  acts  which  have  already 
been  adjudged  unconstitutional  by  this  court 
In  Kelly  v.  Conner  that  question  was  not  in 
the  mind  of  the  court.  There  it  was  sought 
to  enjoin  threatened  prosecutions  under  an 
act  which  Iiad  never  been  impeached.  Hie 
bill  charged  that  the  act  was  unconsatutlon- 
al,  and  sought  to  have  it  so  declared.  Ample 
Kasons  were  given  in  the  opinion  of  the 
court  why  such  a  course  of  litigation  would 
be  inadmissible  under  the  facts  presented  in 
that  case;  but  those  reasons  cannot  be  held 
to  apply  to  a  spurious  prosecution  under  a 
supposititious  act,  already  declared  and  ad- 
judged by  the  highest  judicial  authority  in 
the  state,  in  a  regular  judicial  proceeding, 
to  be  no  true  law.  A  warrant  of  arrest, 
charging  a  party  with  the  violation  of  such 
tn  act,  is  just  as  void  of  efficacy  on  its  face 
as  If  it  charged  a  Tiolation  of  the  laws  of 


China  or  Japan.  But  if  by  collusion  between 
an  officer  of  the  law  and  a  private  citizen, 
the  latter  is  suffered  to  procure  warrants  of 
arrest,  and  the  purpose  is  expressed  on  the 
part  of  sndi  private  citizen  to  continue  the 
procurement  ot  such  false  warrants  until 
he  has  obtained  hundreds  of  them,  if  money 
demanded  be  not  paid,  and  if  the  officer  of 
the  law  agrees  to  continue  to  issue  them, 
and  to  cause  the  complainant  to  be  arrested 
on  them,  until  he  comply  with  the  unlawful 
demand  to  pay  money,  such  citizen  is  not  re- 
lieved of  the  persecution  by  the  fact  that  the 
warrants  in  fact  and  law  charge  no  crime. 
He  can,  it  is  true,  be  ultimately  relieved 
when  each  case  is  finally  brought  before 
the  higher  courts,  but  under  the  allegations 
of  the  bill  new  prosecutions  of  the  same 
false  character  will  be  brought,  since,  ac- 
cording to  the  bill,  the  threats  of  arrest  are 
made  notwithstanding  knowledge  of  the  de- 
cision of  the  Supreme  Court  declaring  the 
act  void.  It  will  boot  the  complainant  little 
that  he  is  sure  of  overthrowing  each  new 
prosecution  as  it  arises.  He  will  suffer  the 
harassment  of  the  repeated  interferences 
with  his  liberty,  the  constantly  recurring 
trials,  and  the  accumulating  expenses.  Un- 
der such  circumstances  the  remedy  at  law 
is  very  inadequate.  The  whole  persecution 
can  be  ended  by  the  chancery  court,  through 
its  injunctive  power,  at  one  stroke.  Why 
should  the  court  not  exercise  this  power? 
It  is  urged  that  the  chancery  court  has  no 
jurisdiction  to  Interfere  with  criminal  pros- 
ecutions, except  in  the  way  of  protecting 
property  rights  already  under  its  care,  and 
sought  to  be  disturbed  through  the  agency 
of  a  criminal  prosecution  by  some  party  to 
the  litigation,  or  connected  with  the  inter- 
ests in  litigation,  thus  depriving  the  court. 
Indirectly,  of  its  control.  Some  other  cases 
take  a  wider  view  of  the  power  of  the  court 
to  protect  property  rights  against  assaults 
through  criminal  prosecutions,  but  even  on 
the  stricter  view,  there  can  be,  as  we  think, 
no  objection  to  the  bill  before  us.  The  chan- 
cery court  is  not  asked  to  Invade  the  juris- 
diction of  the  criminal  court  There  is  no 
question  of  guilt  or  innocence  to  be  tried. 
Under  the  case  stated  there  are  no  contro- 
versies to  be  settled  by  a  criminal  court 
There  Is  in  this  state  no  law  under  «hlch 
the  acts  charged  can  be  held  criminal,  and 
hence  no  crime  is  charged.  None  of  the 
evils  therefore  stand  In  the  way  which  are 
to  be  encountered  when  the  court  of  chan- 
cery attempts  to  usurp  the  functions  of 
courts  of  criminal  jurisdiction.  There  is 
before  us  (accepting  the  bill  as  true,  as  must 
be  done  on  demurrer)  simply  a  bold  misuse 
of  criminal  process,  actual  and  threatened, 
to  harass  a  man  without ,  any  color  of  le- 
gality, and  the  expression  of  a  purpose 
to  continue  this  unlawful  use  Indefinitely, 
through  connivance  of  one  of  the  law  of- 
ficers of  the  state,  to  compel  complainant 
to  pay  money  demanded.    If  tiiere  benopre<>- 
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edent  for  the  Interference  of  a  court  of 
cbaucery  In  such  a  case  It  is  time  one  sbould 
be  made.  Certainly  the  relief  sought  falls 
within  the  general  scope  of  those  equitable 
principles  which  entitle  a  citizen  to  protec- 
tion against  multiplied,  repeated,  and  vexa- 
tious suits.  Compare  Ulster  Square  Dealer 
Y.  Fowler,  68  MUc.  Bep.  325,  lU  N.  Y. 
Supp.  16. 

We  have  no  knowledge  of  any  direct  au- 
thority on  the  precise  point,  unless  it  be 
Block  V.  Crockett,  61  W.  Va.  421,  56  S.  B. 
826.  The  syllabus  of  that  case  correctly  ex- 
presses its  substance  in  the  following  lan- 
guage: 

"Equity  will  not,  m  a  general  rule,  interfere 
by  injunction  with  criminal  proceedings;  but 
when  a  statute  or  municipal  ordinance  has  once 
been  declared  illegal  by  a  court  of  law  of  com- 
petent jurisdiction,  and  other  prosecutions 
thereunder  are  begun  or  threatened  which  will 
result  injuriously  to  one  in  the  enjoyment  of 
his  civil  rights  of  property  in  which  he  is  pro- 
tected by  general  law,  equity  will  interfere  by 
injunction  to  restrain  the  same." 

The  court  referred  to  In  this  excerpt  was 
not  a  court  of  last  resort,  and  therefore  we 
do  not  wish  to  be  understood  as  approving 
the  ruling  in  that  case  in  its  entirety.  In 
the  case  before  us,  as  already  stated,  tie  act 
had  been  declared  void  by  our  court  of  last 
resort.  In  Block  v.  Crockett,  other  cases  are 
referred  to  in  support  ofl  the  proposition 
stated  in  the  syllabus;  but,  as  we  under- 
stand these  cases,  they  merely  suggest,  or 
imply,  without  deciding  the  point,  that  eq- 
uity would  interfere  by  injunction,  In  case 
there  had  been,  at  law,  a  previous  decision 
holding  the  statute  void.  These  cases  are 
Poyer  v.  Des  Plaines,  123  Hi.  Ill,  13  N.  ft. 
819,  5  Am.  St  Bep.  494 ;  Wallack  v.  Society 
for  Beformation  of  Juvenile  Delinquents  in 
City  of  New  York,  67  N.  T.  23;  West  ▼. 
Kew  York,  10  Paige  (N.  Y.)  539. 

The  authorities  on  the  general  subject 
may  be  found  collected  in  the  cases,  and  the 
notes,  to  Crighton  v.  Dahmer,  70  Miss.  602, 
13  South.  237,  21  U  B.  A.  84,  85  Am.  St 
Hep.  666;  Littleton  v.  Burgess,  14  Wyo.  173, 
82  Pac.  864,  2  U  B.  A.  (N.  S.)  631;  HaU  T. 
Dunn,  52  Or.  475,  97  Pac.  811,  25  L.  B  A. 
(N.  S.)  193;  Denton  v.  McDonald,  104  Tex. 
206,  135  S.  W.  1148,  34  L.  B.  A.  (N.  S.)  453 ; 
also  very  many  of  these  are  In  Kelly  v. 
Conner,  supra ;  also  reported  In  122  Tenn. 
a39,  123  S.  W.  622,  25  L.  B.  A.  (N.  S.)  201 ; 
Old  Dominion  Telegraph  Co.  v.  Powers,  140 
Ala.  220,  37  South.  195,  1  Ann.  Cas.  119,  and 
note;  Thompson  v.  Tucker,  15  Okl.  488,  83 
Pac.  413,  6  Ann.  Cas.  1012,  and  note;  Sul- 
livan V.  San  Francisco  Gas  &  Electric  Co. 
et  al.,  148  Cal.  368,  83  Pac.  156,  3  I*  B.  A. 
(N.  S.)  401,  7  Ann.  Cas.  574;  New  Orleans 
Baseball  &  Amusement  Go.  v.  City  of  New 
Orleans,  118  La.  228,  42  South.  784,  7  L  B. 
A.  (N.  S.)  1014, 118  Am.  St  Bep.  366,  10  Ann. 
Cas.  757,  and  note ;  Fritz  v.  Sims,  122  Tenn. 
137,  119  S.  W.  63,  135  Am.  St  Bep.  867,  19 


Ann.  Cas.  458,  and  note;  Fdlows  ▼.  City  of 
Charleston,  62  W.  Va.  665,  59  S.  Bw  623,  13 
I*  B.  A,  (N.  S.)  737,  125  Am.  St  Bep.  990, 
13  Ann.  Cas.  1185;  Mahoning,  etc..  Go.  ▼. 
New  Castle,  233  Pa.  413,  82  Atl-  501,  Anri. 
Cas.  1913B,  658. 

In  the  case  before  us,  the  Conrt  of  dvU 
Appeals  affirmed  the  chancellor's  decree. 
This  action,  we  think,  was  erroneous,  and 
we  accordingly  direct  a  decree  to  be  entered 
reversing  the  decree  of  the  Court  of  Civil 
Appeals,  and  that  of  the  chancellor,  and  re- 
manding the  cause  for  farther  proceedlngsL 


SEAY  T.  GEOBGIA  LIFE  INS.  GO. 
(Supreme  Court  of  Tennessee.    Oct  9,  1915.) 

1.  INSDBANCK    e=>430— LlABIUTT    InbUKANCS 
— CONSTBUOTION   —    "WHILE  AOIINO  UNDKB 

AaSGKKD'S  Instkcctions." 

Defendant  insured  plaintiff,  a  physician 
having  in  his  employ  two  younger  doctors  as  as- 
sistants, against  loss  from  liability  for  bodily 
injuries  or  death  suffered  in  consequence  of  er- 
ror, mistake,  or  malpractice  by  any  assistant  in 
his  employ  "while  acting  under  the  assured'* 
instructions."  One  of  his  assistants  made  a 
mistaken  dia^osis,  resulting  in  a  judgment  for 
damages  agamst  the  physician.  The  diagnosis 
and  treatment  was  left  wholly  to  the  assistant, 
and  the  physician  apparently  had  no  knowledge 
of  the  particular  case  and  gave  the  patient  no 
personal  attention  ;  the  assistant  merely  acting 
according  to  previous  general  instructiona  and 
the  custom  which  prevailed  under  the  contract 
between  himself  and  the  physician.  Held,  that 
defendant  was  not  liable,  since  the  quoted  words 
were  intended  to  quahfy  defendant's  liability, 
and  if  they  were  treated  as  covering  the  phyra- 
cian's  general  instructions,  they  would  neither 
expand  nor  restrict  the  insurer's  liability,  but 
would  be  altogether  meaningless. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  <8=>430.] 

2.  Insubarob    «a>146  —  CoNSTBUonoN     or 

POUCT. 

Though  an  insurance  contract  prepared  by 
the  company,  when  doubtful  or  ambiguous  in  its 
terms,  will  always  be  construed  in  uvor  of  the 
insured,  it  should  be  construed,  like  other  con- 
tracts, so  as  to  give  effect  to  the  intottion  and 
express  language  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent   Dig.   {{  292,  294-298;    Dec.  Dig.   «=> 

Buchanan  and  Fancher,  JJ.,  dissenting. 

Appeal  from  Chancery  Court,  Hamilton 
County;   W.  B.  Garvin,  Chancellor. 

Action  by  John  L.  Seay  against  the  Georgia 
Life  Insurance  Company.  Decree  for  de- 
fendant, and  complainant  appeals.    Affirmed. 

Allison,  Lynch  &  Phillips,  of  Chattanooga, 
for  appellant.  Thompson,  Williams  &  Thomp- 
son, of  Chattanooga,  for  appellee. 

GBBEN,  J.  The  complainant,  Seay,  Is  a 
physician,  and  was  under  contract  to  render 
necessary  medical  attention  to  several  hun- 
dred employes  of  a  mine  of  the  Tennessee 
Coal,  Iron  &  Bailroad  Company.  He  had 
in  his  employ  two  younger  doctors  as  assist- 
ants. 
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A  miner  waa  hurt  In  an  accident,  and  Dr. 
Seay's  of9ce  was  notified.  One  of  tbe  assist- 
ants lesponded  to  the  call,  undertook  to 
diagnose  the  injnrles,  and  proceeded  to  treat 
them.  In  so  doing  the  assistant  acted  nnder 
general  directions,  within  the  scope  of  his 
employment,  but  Dr.  Seay  appears  to  have 
bad  no  knowledge  of  this  particular  case,  or 
at  any  rate  he  gave  the  patient  no  personal 
attention,  not  seeing  him  at  this  time.  The 
diagnosis  and  treatment  was  left  wholly  to 
the  assistant. 

There  seems  to  have  been  a  mistaken  di- 
agnosis, and  the  treatment  waa  consequently 
nnsnccessful.  Malpractice  was  alleged  by 
the  miner,  who  claimed  to  have  sulfered  a 
permanent  deformity  by  reason  thereof,  and 
salt  was  brought  against  Dr.  Seay  to  bold 
him  for  damages  arising  from  the  conduct 
of  his  assistant  and  employ^  There  was  a 
Judgment  against  Seay  for  $1,000. 

The  case  before  us  Is  a  snlt  by  Seay  on  a 
physician's  liability  ptollcy  Issued  to  him  by 
defendant  company;  the  suit  being  to  recov- 
er the  amount  of  the  miner's  Judgment, 
which  Seay  has  paid,  and  the  costs  and  ex- 
penses of  that  litigation. 

The  defendant  company  answered,  denying 
liability  for  several  reasons,  and  from  a  de- 
cree in  favor  of  the  company,  cjomplalnant 
has  appealed. 

[1]  The  policy  la  question  undertook,  to 
indemnify  complainant,  the  assured — 
"against  loss  from  the  liability  imposed  by  law 
upon  the  assured  for  damages  on  account  of 
bodily  injuries  or  death  suffered  by  any  person 
or  persons  in  consequence  of  an  alleged  error 
or  mistake  or  malpractice  by  any  assistant  in 
the  emplo^r  of  assured  while  acting  under  the 
assured  8  instructions  and  occurring  while  this 
pdicy  ia  in  force." 

The  question  determining  UablUtsr  Is 
whether  the  assistant  was  "acting  under  the 
assnred's  Instructions,"  within  the  meaning 
of  the  policy. 

[2]  It  is  conceded  that  Seay  did  not  per- 
Axially  direct  the  assistant  with  reference 
to  the  treatment  of  the  Injured  man,  but 
C(Rnp1alnant  contends  that  the  assistant  act- 
ed "in  the  line  of  his  employment  and  accord- 
ing to  previous  general  Instructions  and  the 
CDStom  which  prevailed  under  the  contract 
between  himself  and  Seay."  Complainant 
hiTokes  the  familiar  rule  that  an  insurance 
ftmtract  prepared  by  the  company,  when 
donbtfnl  or  ambiguous  in  Its  terms,  will  al- 
ways be  constrned  In  favor  of  the  assured, 
and  maintains  that  the  policy  should  be  con- 
strned to  cover  acts  performed  under  gener- 
al directions  or  Instructions  of  the  assured, 
or,  In  other  words,  as  protecting  the  assured 
against  his  assistant  acting  In  the  scope  of 
the  latter's  employment. 

We  recognize  the  rule  of  construction  re- 
lied on,  but  we  must  ali^o  bear  in  mind  that 
"policies  of  insurance  should  be  construed, 
like  other  contracts,  so  as  to  give  effect  to 
the  intention  and  express  language  of  the 
parties."     18  Cya  1037;    Travelers'  Insoir- 


ance  Company  v.  Myers,  02  Ohio  St  B20,  57 
N.  E.  458,  49  L.  B.  A.  760;  Ward  v.  Mary- 
land Casualty  Co.,  71  N.  H.  262.  51  AtL  900, 
93  Am.  St  Rep.  514. 

These  Words  "while  acting  under  the  as- 
sured's  Instructions"  were  certainly  Intro- 
duced to  qualify  the  company's  liability  In 
some  way,  but,  should  we  hold  an  assistant 
acting  nnder  general  instructions  or  within 
the  scope  of  his  employment  to  be  acting 
under  the  "assured's  instructions,"  then  the 
qualification  attempted  entirely  falls.  If  we 
eliminate  the  wtords  "while  acting  nnder  the 
assured's  instructions,"  we  have  left  an 
undertaking  to  Indemnify  against  malprac- 
tice, etc.,  "by  any  assistant  in  the  employ  of 
assured  •  *  •  occurring  while  this  policy 
Is  In  force."  Thus  deleted,  the  contract 
would  mean  exactly  what  complainant  ar- 
gues It  now  means.  It  would  cover  the  mal- 
practice of  any  assistant  acting  'In  the 
employ,"  that  is,  under  general  directions, 
of  assured. 

Interpreted  as  comfilalnant  insists  the 
phrase  under  consideration  would  neither 
expand  nor  restrict  the  insurer's  liability. 
It  would  add  nothing  to  the  contract,  nor 
would  it  take  anything  out  of  the  Contract 
It  would  be  altogether  meaningless. 

We  may  not  thus  deny  effect  to  the  ex- 
pressed language  of  the  parties. 

Moreover,  as  we  have  formerly  had  occa- 
sion to  observe,  all  Insurance  is  somewhat 
personal  in  its  nature,  resting  to  a  great 
extent  on  the  reputation  and  character  of 
the  assured.  Crouch  v.  Surety  Company, 
131  Tenn.  265,  174  S.  W.  1116. 

In  a  i^yslcian's  liability  contract  such  as 
the  one  before  us  the  learning,  experience, 
and  ability  of  the  individual  insured  neces- 
sarily and  largely  enter  Into  the  consider- 
ation. The  risk  assumed  is  the  assistant 
"while  acting  under  the  assured's  instruc- 
tions." As  a  safeguard  against  the  error, 
mistake,  or  malpractice  of  the  assistant  the 
Insurer  stipulates  for  the  Instructions  of  the 
assured.  The  Insurer,  relying  on  the  profes- 
sional skill  of  the  assured,  contracts  for  his 
supervision,  or  at  least  for  tils  instructions. 

It  cannot  be  bdd  that  the  insurer  by  this 
sort  of  contract  undertakes  to  answer  for 
the  mistakes  or  malpractice  of  a  doctor's 
helper  acting  on  his  own  responsibility  with- 
out any  advice  or  directions  from  the  as- 
sured; such  subordinate  being  unknown  to 
the  insurer,  and  the  policy  without  provi- 
sion as  to  his  qualifications.  This  would  be 
an  extraordinary  hazard,  and  not  one  within 
the  purview  of  this  policy. 

In  the  case  at  bar  the  assistant  diagnosed 
and  treated  the  patient  without  suggestion  or 
aid  from  complainant.  From  a  professional 
standpoint  the  assistant  was  acting  Independ- 
ently. The  Insurer  had  no  benefit  of  the 
supervising  skill  or  instructions  of  complain- 
ant for  which  it  had  contracted.  Such  super- 
vision or  instructions  might  have  averted 
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the  mistaken  diagnosiB  and  the  conaequent 
malpractice. 

Without  passing  on  other  defenses,  we 
are  satisfied  the  assistant  was  not  "acting 
under  the  Insured's  instructions,"  within  the 
meaning  of  this  policy,  and  the  chancellor's 
decree  will  be  affirmed,  and  the  bill  dis- 
missed. 

BUCHANAN  and  FANCHBR,  JJ.,  dissent. 


VAT7GHT  T.  VIRGINIA  &  S.  W.  K.  R. 
(Supreme  Court  of  Tennessee.    Oct  16,  1915.) 

Limitation  of  Actions  «=>130  —  Federal 
Emplotbbs'  Liabiutt  Act— Nxw  Action. 
T'nder  tbe  federal  Fmployers'  Liability  Act 
(Act  Cong.  April  22,  1908,  c.  149,  35  Sut  65 
[U.  S.  Comp.  St.  1013,  IS  8ft57^005]),  fiving 
a  right  of  action  for  the  death  of  a  railroad 
employ^  while  engaged  in  interstate  commerce, 
which  may  be  brought  In  the  state  coilrts 
conilitioneif  on  auit  being  brought  within  two 
year*  from  the  day  the  cause  of  action  accrued, 
the  limitation  of  the  remedy  is  necessarily  a 
limitation  of  the  rigbt  to  sue  at  all,  so  tbat 
Shannon's  Code,  {  4446.  providing  that  if  an 
action  is  commenced  within  the  time  limiteil, 
and  the  judgment  againRt  plaintiff  Is  rendered 
np<>D  a  ground  not  concluding  hiR  right  of  ac- 
tion, or  the  judgment  for  plaintiff  is  arrested 
or  reversed,  the  plaintiff  may  commence  a  new 
action  within  one  year,  does  not  apply;  and 
hence  plaintiff,  whose  suit  under  the  act, 
brnueht  within  two  years,  was  terminated  by 
a  voluntary  nonsuit,  could  not  maintain  a  suit 
brought  within  one  year  from  the  termination 
of  tbe  former  suit. 

[For  other  cases,  see  Limltatloii  of  Actions, 
CentDig.  {§  539, 645, 553-556;  Uec.Dig.  <g=>lUO.J 

Ai^ieal  from  Law  (%urt  of  SnlliTan  Coun- 
ty;  Dana  Harmon,  Judge. 

Action  by  O.  C.  Vaught,  administrator, 
against  the  Virginia  &  Southwestern  Rail- 
road. From  a  judgment  of  the  Ck>urt  of 
ClvU  Appeals,  sustaining  a  demurrer  to  the 
declaration,  plaintiff  appeals.    Affirmed. 

A.  H.  Blanchard,  of  Bristol,  and  Lindsay, 
Young  &  Donaldson,  of  Knozville,  for  appel- 
lant H.  H.  Shelton  and  John  W.  Price, 
both  of  Bristol,  and  J.  A.  Susong,  of  Green- 
Tlile,  for  appellee. 

FANCHER,  J.  Suit  was  brought  by  the 
administrator  of  W.  R.  Campbell  averring  a 
cause  of  action  under  the  federal  Employ- 
ers' Liability  Act,  for  the  wrongful  killing  of 
his  intestate  while  in  the  service  of  the  de- 
fendant A  demurrer  to  the  declaration 
was  sustained  by  the  trial  Judge  and  by  the 
Court  of  ClvU  Appeals. 

The  second  ground  of  demurrer  is  to  the 
effect  tbat  the  action  is  barred  by  the  limi- 
tation of  two  years  contained  in  the  fed- 
eral Employers'  Liability  Act  Tlie  plaintiff 
brought  suit  under  this  act  within  two  years, 
but  It  was  terminated  by  a  voluntary  non- 
suit taken  by  the  plaintiff  with  tbe  permis- 
sion of  the  court,  and  tbe  present  suit  was 
brought  within  one  year  from  the  termina- 
tion of  the  former  suit 


Plaintlfl  therefbre  aver*  that  be  is  «i> 
titled  to  maintain  the  action  under  aectioo 
4446,  Shannon's  Code,  which  is  as  follows: 

"If  the  action  is  commenced  within  the  time 
limited,  but  tbe  judgment  or  decree  is  rendered 
ecainst  the  plaintiff  upon  any  ground  not  con- 
cluding his  right  of  action,  or  where  the  judg- 
ment or  decree  is  rendered  in  favor  of  the  plain- 
tiff, and  is  arrested,  or  reversed  on  appeal,  the 
plaintiff,  or  bis  representatives  and  privies,  as 
the  cose  may  be.  may,  from  time  to  time,  com- 
mence a  new  action  within  one  year  after  the 
reversal  or  arrest" 

The  right  to  sue  under  the  Employers'  li- 
ability Act  is  conditioned  on  suit  being 
brought  within  two  years  from  the  day  the 
cause  of  action  accrued.  The  liability  and 
the  remedy  are  created  by  the  same  stat- 
utes, and  tbe  limitation  of  that  remedy  Is 
necessarily  a  limitation  of  tbe  right  See 
Harrisburg  ▼.  Richards,  U9  V.  8.  109,  7 
Sup.  Ct  140,  SO  L.  Ed.  362. 

While  the  question  has  not  been  directly 
disposed  of  so  far  as  we  know,  upon  reason 
It  cannot  be  true  that  there  must  be  dif- 
ferent rules  of  limitation  In  the  states,  de- 
pending upon  state  statutes  extending  time 
or  granting  a  saving  of  limitation.  The  con- 
clusion Is  inevitable  that  the  federal  govern- 
ment did  not  Intend  for  the  limitation  of 
this  right  to  be  changed  or  altered  by  the 
statute  of  any  particular  state. 

The  case  of  Morrison  v.  B.  &  O.  R.  IL,  40 
App.  D.  C.  391,  Ann.  Cbs.  1914C,  1026  (a 
District  of  Columbia  case),  construed  the 
limitation  of  one  year  in  the  former  Employ- 
era'  UablUty  Act  of  June  11,  1906  (34  Stat 
232,  c.  3076).  WhUe  not  an  opinion  of  the 
highest  federal  court.  It  is  well  considered. 
It  was  averred  that  suit  was  delayed  under 
an  agreement  with  the  defendant,  which 
agreement  was  made  for  the  fraudulent  pur- 
pose of  inducing  delay  until  the  expiration 
of  the  period  of  limitation,  and  that  the 
agreement  had  been  violated.  The  court 
said: 

"The  time  within  which  the  suit  must  be 
brought  operates  as  a  limitation  of  the  liability 
itself  as  created,  and  not  of  the  remedy  alon& 
It  is  a  condition  attached  to  the  right  to  sue 
at  all.  •  *  *  Time  has  been  made  of  the 
essence  of  tbe  right,  and  tbe  rii;ht  is  lost  if  the 
time  is  disreganled.  The  liability  and  the  rem- 
e<ly  are  created  by  tbe  same  statutes,  and  the 
limitations  of  the  remedy  are  therefore  to  be 
treated  as  limitations  of  the  right" 

The  terms  of  limitation  of  the  act  of  1906 
(which  act  was  held  invalid,  except  in  the 
District  of  Columbia  and  territories  of  the 
United  States)  are  the  same  as  those  in  the 
present  law,  except  the  period  of  time  lias 
been  extended  from  one  to  two  years. 

Upon  this  question,  Thornton  In  his  work 
on  the  Federal  Employer's  Liability  and 
Safety  Appliance  Act  (2d  Ed.)  i  114,  ppw  173, 
174,  States  the  rule  as  follows: 

"The  action  must  be  brought  within  two  years 
after  the  death  of  the  injured  person,  and  the 
time  is  not  extended  by  the  pendency  or  dio- 
miasal  of  a  former  action,  as  allowed  by  some 
Codes  in  tbe  ordinary  cases.     Tbe  statute  re- 
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qairing  aetton  to  be  broaght  witbin  two  years 
is  u«t,  strictly  Bpeaking,  a  statute  of  limita- 
tions, which  miuit  be  Bpecifionlly  pleaded,  but  ia 
an  absolute  bar,  not  removable  by  any  of  the 
ordinary  exceptums  of  that  statute." 

A  Bimilar  proposition  was  passed  upon  by 
the  federal  Circuit  Court  of  Appeals  (Eighth 
Circuit]  In  the  case  of  Tom  J.  Gardner  Lum- 
ber Company  v.  Boomer  et  al.,  106  C.  G.  A. 
169,  183  Fed.  730.  That  was  an  action  un- 
der the  federal  statute  requiring  bonds  to  be 
given  by  contractors  doing  government  work 
toe  the  benefit  of  fnmlshers  of  material, 
eta,  being  an  act  of  Congress  of  February 
24,  1905  (33  Stat.  811,  c  778  [U.  S.  Oomp. 
St  191.S,  I  6923]),  In  which  act  a  limitation 
was  fixed  of  one  year  after  the  performance 
of  final  settlement  of  contract  for  the  en- 
forcement of  the  right  given.  Suit  bad  been 
brought  in  the  state  court  of  Colorado,  and 
dismissed,  and  was  again  brought  in  the  fed- 
eral court,  after  the  lapse  of  one  year. 
Plaintiff  relied  upon  the  Colorado  statute, 
whldi  permitted  the  commencement  of  a  new 
action  within  one  year  after  dismissal  with- 
ODt  trial  upon  the  merits.  It  was  insisted 
tbat  the  state  statute  should  govern  under 
section  721,  Revised  Statutes  of  the  United 
SUtes  (U.  a  Comp.  St  1913,  {  1S38),  which 
provides  tbat: 

"The  laws  of  the  several  states,  except  where 
tbe  Constitution,  treaties,  or  statutes  of  the 
United  States  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  tbe  courts  of  the  United 
States,  in  cases  where  they  apply." 

Tbe  federal  court  refused  to  adopt  the  ap- 
plication of  the  Colorado  statute  and  used 
tbe  following  language: 

"When  tbe  United  States  have  enacted  a  stat- 
ute of  limitations  as  to  a  cause  of  action  creat- 
ed by  tbem,  there  is  no  room  for  the  applica- 
tion of  the  statute  of  limitations  prescribed  by 
another  sovereignty.  Tt  is  only  where  the  Con- 
stitution, treaties,  and  statutes  of  the  United 
States  do  not  otherwise  require  or  provide  that 
tbe  laws  of  the  several  states  shall  be  regarded 
as  rules  of  decisions  in  trials  at  common  law 
in  the  courts  of  tbe  United  States  In  cases  where 
they  apply." 

We  tblnk  these  authorities  are  sound.  It 
was  not  the  intention  of  Congress,  upon  en- 
actment of  this  law,  to  permit  any  variation 
of  Its  terms  by  the  Legislatures  of  the  states ; 
but  the  Intention  is  clear,  from  the  rules  of 
law  allying  In  such  matters,  as  well  as  up- 
<»  reason,  that  Congress,  in  taking  over  the 
control  of  this  whole  subject.  Intended  that 
the  limitation  of  two  years  was  a  condition 
upon  the  right  to  sue  at  all.  The  statute 
created  a  right  of  action  which  did  not  be- 
fore exist  The  condition  to  that  right  was 
that  salt  should  be  Instituted  within  two 
years  from  the  date  tbe  right  of  action  ac- 
emed.  While  Congress  gave  the  rt^t  to 
instltnte  the  action  in  the  state  courts,  this 
does  not  change  tbe  rule  so  well  settled  In 
othw  actions  of  like  character  predicated 
npon  federal  statutes.  The  act  broadened 
the  forum  within  which  suit  might  be  In- 


stituted, and  extended  tt  to  the  state  courts ; 
but  it  is  nevertheless  a  federal  law.  There 
is  no  provision  in  the  federal  act  giving  the 
rli^t,  upon  voluntary  nonsuit  to  institute 
a  new  action  after  the  expiration  of  the  two 
years. 

It  results  that  we  find  no  error  In  the 
judgment  of  the  Court  of  ClvU  Appeals,  and 
It  is  affirmed. 


LONG  V.   STATE. 
(Supreme  Coort  of  Tennessee.     Oct.  2,  1915.) 

Ckiminal  Law  «=»854— Sefabation  or  Jobi 

—Effect. 

Notwithstanding  accused  consented  to  a 
separation  of  the  jury,  a  conviction  of  felony 
by  such  jury  cannot  be  upheld;  Const  art  1, 
{  9.  providing  that  in  all  criminal  cases  accused 
shall  be  entitled  to  a  speedy  public  trial  by  an 
impartial _  jury,  precluding  separation  of  the 
jury  in  criminal  prosecutions  for  felouy  or  where 
the  death  penalty  may  be  assessed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CentDig.  fj  2039-2017 ;  DecDig.  <8=9864.] 

Appeal  from  Circuit  Court,  Roaue  County; 
S.  G.  Brown,  Judge. 

Bud  Long  was  convicted  of  abduction,  and 
be  appeals.    Reversed  and  remanded. 

J.  W.  Staples,  of  Wartburg,  for  appellant 
Asst  Atty.  Gen.,  for  the  Stata 

BUCHANAN,  J.  Long  was  convicted  of 
the  crime  of  abduction  and  sentenced  to  serve 
a  term  in  the  penitentiary  Section  &162, 
Shannon's  Code  1896.  He  has  appealed  to 
this  court  and  assigned  errors. 

The  several  assignments  of  error  are  based 
on  matters  which  we  cannot  consider,  be- 
cause a  bill  of  exceptions  was  not  seasonably 
filed.  Dunn  v.  State,  127  Tenn.  (19  Gates) 
267,  154  S.  W.  969,  However,  it  appears  on 
tbe  technical  record,  to  which  our  attention 
Is  called  by  the  brief  filed  on  bis  behalf,  that 
the  jury,  upon  his  trial,  after  being  Impanel- 
ed and  sworn,  and  after  hearing  a  part  of  the 
evidence,  was  respited  until  the  following 
morning,  "and  by  agreement  of  the  Attorney 
General  and  the  defendant  and  bis  counsel 
tbe  Jury  was  allowed  to  go  without  an  otD.- 
cer."  The  only  reasonable  construction  to 
be  placed  on  what  the  record  shows  Is  that 
there  was  a  total  separation  of  the  jury.  It 
was  allowed  to  dissolve  into  Its  component 
parts,  and  each  unit  composing  It  to  mingle 
at  will  with  his  fellow  citizens.  On  tbe  fol- 
lowing day  the  same  Jury,  as  the  record 
shows,  reassembled  in  court,  and  the  heai'lng 
of  tbe  cause  was  resumed.  It  does  not  ap- 
pear by  whom  the  conduct  above  during  the 
trial  was  suggested,  whether  by  the  defend- 
ant, his  counsel,  the  Attorney  General,  the 
court  or  the  jury ;  and  no  question  was  made 
on  the  verdict  In  the  motion  for  new  trial, 
nor  Is  any  account  given  by  the  record  of 
the  conduct  of  the  units  composing  the  jury 
during  the  time  of  the  separation.  Can  sudi 
a  verdict,  and  the  judgment  thereon  based,  be 
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allowed  to  stand  by  this  court?  "We  answer, 
No.  Mantfestly  tbe  fair  and  Impartial  trial 
'guaranteed  to  the  defendant  under  the  Con- 
stitution was  not  given  him.  The  Constlta- 
tlon  provides: 

"That  the  right  of  trial  by  jury  shall  remain 
InTiolate."    Article  1,  {  6. 

"That  no  man  shall  be  •  *  •  deprived  of 
his  life,  liberty,  or  property  but  by  the  Judgment 
of  his  peers  or  the  law  of  the  land."  Article  1, 
I  8. 

"That  in  all  criminal  prosecutions,  the  accused 
hath  the  risht  to  •  •  ♦  a  speedy  public  trial, 
by  an  impartial  jury."    Article  1,  §  9. 

In  an  early  and  perhaps  leading  case  on 
this  question  it  was  said: 

"That  tbe  person  accused  may  have  the  full 
benefit  of  a  judgment  by  his  peers,  it  is  abso- 
lutely necessary  that  the  minds  of  the  jurors 
should  not  have  prejudged  his  case,  that  no 
impreiisiun  should  be  made  to  operate  on  them, 
except  what  is  derived  from  the  testimony,  given 
in  court,  and  that  they  should  continue  impar- 
tial and  unbiased." 

And  It  was  pointed  out  In  that  case  that 
one  of  the  means  necessary  to  securing  a  fair 
and  Impartial  trial  by  a  Jury  of  tbe  defend- 
ant's peers  was  not  to  permit  the  Jury  to  sep- 
arate from  each  other,  or  mingle  with  the 
balance  of  the  community  after  It  had  been 
sworn.  MclAln  v.  State,  18  Tenn.  (10  Yerg.) 
240,  81  Am.  Dec.  S73.  See,  also,  Stone  T. 
State,  23  Tenn.  (4  Humph.)  27;  Hines  ▼. 
State,  27  Tnm.  (8  Humph.)  697 ;  Troxdale  r. 
State,  28  Tenn.  (9  Humph.)  412. 

After  the  decision  of  the  foregoing  cases 
a  prisoner  charged  with  a  capital  crime  was 
put  upon  trial,  and  on  the  first  day  thereof 
^ht  jurors  were  Impaneled  and  sworn,  who, 
with  the  consent  of  tbe  defendant  and  tbe 
Attorney  General,  were  by  the  court  permit- 
ted to  disperse  until  the  next  morning.  On 
that  day  two  other  jurors  were  selected,  and 
they,  with  the  eight  previously  chosen,  were 
permitted  with  like  consent  to  disperse  nntll 
Monday  morning  thereafter,  on  which  day 
two  other  jurors  were  selected,  and,  the  jui7 
being  thus  complete,  the  trial  proceeded  regu- 
larly. The  trial  resulted  in  tbe  defendant's 
conviction,  and  on  bis  appeal  to  this  court, 
after  calling  attention  to  the  rule  laid  down 
in  McLaln  t.  State,  suinnt,  it  was  said : 

"In  the  case  before  ns  tbe  separation  was 
permitted  by  the  court,  and  consented  to  by  the 
defendant,  and  therefore  it  is  supposed  the  prin- 
ciples above  do  not  apply.  If  tbe  law  requires 
tile  jury  in  a  capital  case  to  be  kept  together, 
tbe  court  cannot  dispense  with  this  requisition 
of  law,  nor  ought  the  consent  of  the  prisoner 
in  a  capital  case  to  be  taken.  •  •  •  The 
judge  cannot  lawfully  dispense  with  tbe  rule 
that  the  jury  must  be  kept  together,  nor  ought 
the  consent  of  a  prisoner  in  mch  case  to  be 
taken." 

It  was  also  pointed  out  that,  where  the 
charge  against  the  defendant  was  one  calcu- 
lated to  excite  the  community  against  him, 
the  rules  of  law  for  securing  an  impartial 
trial  of  the  case  should  be  firmly  enforced. 


The  judgment  of  the  lower  court  waa  revers- 
ed, and  the  cause  remanded.  Wesley  t.  State, 
30  Tenn.  (11  Humph.)  502. 

*The  above  ruling  was  extmded  to  a  felony 
case  where  tbe  punishment  provided  was  not 
capital  upon  identical  reasoning  In  Wiley  t. 
State,  1  Swan  (31  Tenn.).  257. 

For  general  authority  on  the  point  here 
involved,  see  Armstrong  v.  State,  2  OkL  Cr. 
567,  103  Pac.  658,  24  U  R.  A.  (N.  S.)  776,  and 
tbe  case  note  thereon. 

We  find  In  our  cases.  In  respect  of  tbe 
particular  question  here  involved,  no  modi- 
fication of  tbe  ruling  made  in  Wesley  v. 
State  and  in  Wiley  v.  State,  supra. 

We  think  the  reasoning  of  those  cases  Is 
sound  and  should  be  adhered  ta  Tbe  rule 
established  by  them,  as  Indicated  In  one  of 
them,  does  not  apt^y  in  cases  of  misdemean- 
or, but  we  think  the  rule  In  Its  full  strictness 
should  l>e  applied  in'  cases  ponlehable  by 
imprisonment  in  the  penit«ttlary  or  by 
death;  and,  when  it  ai^tears  that  a  separa- 
tion of  tbe  jury,  such  as  is  shown  by  the 
record  in  this  case,  has  taken  place  during 
the  trial  of  a  cause,  the  conduct  of  the  jury 
during  the  separation  being  wholly  unextrialn- 
ed,  the  verdict  is  ipso  facto  vitiated,  and  no 
judgment  based  thereon  should  be  allowed  to 
stand. 

It  Is  suggested  on  tbe  brief  for  the  state 
that  tbe  consent  of  tbe  defendant  to  the 
separation  of  the  juty  should  work  au  af- 
firmance of  the  judgment,  and,  as  supporting 
that  view,  we  are  cited  to  Preston  v.  State, 
115  Tenn.  (7  Gates)  343,  90  S.  W.  856,  6  Ann. 
Cas.  722,  and  Hobbs  v.  State,  121  Tenn.  (13 
Gates)  413,  118  S.  W.  2(K2,  17  Ann.  Gas.  177. 
But  in  the  former  of  these  cases  the  chief 
complaint  was  tbat  the  oath  to  the  jurors 
had  not  been  administered  by  the  clerk  in  the 
formal  way,  and  in  the  latter  of  these  cases 
tbe  point  made  was  that  the  minute  enti7 
failed  to  show  that  tbe  Jury  was  sworn.  We 
do  not  regard  either  of  these  cases  as  in 
X>oint.  In  each  of  them  tbe  error  complained 
of  was  one  merely  of  procedure,  and  was 
properly  held  not  to  have  vitiated  the  verdict 
But  in  the  present  case  the  total  separation 
of  the  jury,  wholly  unexplained,  is  an  error 
of  substance  going  to  the  very  core  of  the 
right  of  the  state  to  deprive  the  defendant  of 
his  liberty. 

The  present  case  is  not  to  be  taken  as  in 
conflict  with  those  where  a  separation  of  tbe 
jury  has  occurred,  but  It  appeared  that  the 
verdict  of  the  jury  was  unaffected  by  the  aep- 
aratl<ML  King  v.  State,  87  Tenn.  (3  Pick.) 
304,  10  S.  W.  600,  8  L.  K.  A.  210;  King  v. 
State,  91  Tenn.  (7  Pick.)  617,  20  S.  W.  169: 
Sherman  v.  State,  125  Tenn.  (17  Gates)  64. 140 
S.  W.  200.  No  showing  which  can  save  the 
verdict  appears  in  the  transcript  before  ua. 

Bevene  and  remand. 
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SUUilVAN  T.  FAENSWORTH. 
(Supreme  Court  of  l^nessee.    Oct  10,  1915.) 

L  COBPOKATIOWS     «=>24S  —  STOOKHOttfBBS  -^ 
IdABtUTT— StJBSCBIPnON. 

Where  defendant  did  not  formally  subscribe 
for  stock  in  a  corporation,  but  merely  receipted 
for,  accepted,  and  held  the  certificates,  he  was 
DCTcrtheless  liable  for  the  unpaid  balance  of  the 
itoclc. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  IS  943,  944,  946-950,  952-959,  974, 
975.  979;   ifcc.  Dig.  <8=»243.] 

2.  Pleading  «=»403  — Objections— Cube  — 
PI.EADINO  07  Advekse  Pabtz — Stattjixb  or 
Otheb  States. 
Although  it  is  necessary  to  ^lead  and  prove 
tlie  statutes  of  a  foreign  state  in  order  to  re- 
cover under  them,  plaintiCF  is  relieved  from  do- 
ing so,  if  defendant  pleads  them  and  agrees  that 
they  control,  since  the  defendant  is  thereby  es- 
topped from   controverting  them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  EHg.  f{  1343-1347;   Dec.  Dig.  «=»408.] 

a,  COBPOBATIONS     ®=3243  —  Stockhoujebs  — 

Holding  Without  Subscbiption. 
Where  statutes  provide  for  recovery  of  the 
nnpaid  balance  on  stocic  only  in  case  of  "sub- 
scription to  or  agreement  for"  the  stock,  the 
actual  taking  of  the  shares  will  support  the 
action;    no  express  agreement  being  necessary. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  «  943,  944,  94ft-950,  962-959,  974, 
975,  979;    Dec  Dig.  i8=»243.I 

1  Pleading  9=>9  —  Reqitisitks  —  Fobmal 

Words — Fkahd. 
Kev.  St  Me.  1908,  c.  47,  8  BO,  provides 
that  stock  may  be  Issued  in  payment  for  servic- 
es, and,  in  the  absence  of  fraud,  the  judgment 
of  the  directors  shall  be  conclusive  as  to  the 
value  of  such  services.  Held,  that  a  bill  charg- 
ing the  issoance  of  stock  to  defendant  to  be 
without  consideration  sufficiently  impeaches  the 
consideration  as  fraudulent,  although  the  word 
"fraud"  is  not  used. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  29;  Dec  Dig.  «s»9.] 

6.  CORPOKATIONB       €=>216  —  LlABIUTT       OT 

Stockuoldebs  —  J  UBisoicnoN  —  Laws     or 

Oibeb  States— Comitt. 

Although,  under  the  general  rule  tiiat 
stockholders  may  be  compelled  to  pay  njp  their 
stock  in  full  for  the  benent  of  creditors,  m-  Ten- 
nessee it  must  appear  that  other  assets,  when 
collected,  are  insufficient,  and  all  holders  of 
stock  not  fully  i>aid  up  must  be  made  parties, 
80  as  to  apportion  the  loss  equitably  among 
them,  nevertheless,  where  the  stock  is  that  of  a 
foreign  corporation,  the  relation  of  the  holder 
being  contractual  and  entered  into  in  contem- 
plation of  the  laws  of  the  state  of  incorporation, 
those  laws  govern,  and  the  courts  of  Tennessee 
will  enforce  the  remedy  they  provide  against  a 
•ingle  stockholder,  in  so  far  as  that  remedy  is 
not  penal. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  fi  829-834;    Dec.  Dig.  «=»216.] 

8.  Cobpobations  «=s>13— Ojioanization— Pow- 
EBs— Otheb  States. 

Rev.  St  Me.  1903,  c  47,  J  6,  providing  for 
the  incorporation  of  companies  to  carry  passen- 
gers and  freight  in  other  states,  and  that  "in 
all  such  cases  the  articles  of  agreement  and  cer- 
tificate of  organization  shall  state  that  such 
basiness  is  to  be  carried  on  only  in  states  and 
jorisdlctions  when  and  where  permissible  under 
the  laws  thereof,"  is  not  void  as  attempting  to 
create  a  corporation  in  one  state  in  which  it  Is 
prohibited  to  operate,  but  is  merely  restrictive 
ef  the  right  of  soch  corporation  to  do  business. 


limiting  it  to  the  states  whose  laws  also  per- 
mit its  operation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gi  48-52;    Dec.  IMg.  <S=>13.] 

7.  Cobpobations    «=»228  —  Stockhowjebs — 

IiIABILITT— InTEBEST. 

The  holder  of  corporate  stock  is  liable  for 
the  unpaid  balance  thereon  from  the  time  he  re- 
ceives the  stock ;  and  hence  the  receiver,  suing 
to  recover  such  balance,  may  recover  interest 
from  the  date  of  subscription,  although  he  is 
not  liable  for  interest  where  such  principal  lia- 
bility is  penaL 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §|  874,  878;    Dec.  Dig.  <S=228.) 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; Francis  Fentress,  Chancellor. 

Action  by  J.  H.  Sullivan,  receiver  of  the 
Lake  View  Traction  Company,  against  C.  P. 
Famsworth.  Jadgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

/Camthers  Ewlng,  of  Memphis,  for  appel- 
lant. Metcalf  &  Metcalf,  of  Memphis,  for 
appellee. 

FANCHER,  J.  Complainant  Is  receiver  of 
the  Lake  View  Traction  Company,  a  Maine 
corporation.  This  concern  undertook  to  con- 
struct an  tnterurban  railway  running  out 
from  Memphis  to  a  point  in  northern  Missis- 
sippi, and  became  insolvent 

The  defendant  was  Induced  by  his  friend, 
the  late  W.  A.  Percy,  of  Memphis,  to  takft 
stock  In  the  concern.  He  first  on  July  31, 
1906,  put  up  $1,000  on  the  assurance  of 
Percy,  acting  for  the  traction  company,  that 
this  was  the  full  extent  of  his  liability. 
Later,  on  May  9,  1907,  $1,000  of  additional 
stock  was  Issued  In  his  name,  and  finally, 
on  February  24,  1910,  under  a  representation 
that  it  was  necessary  In  order  to  success- 
fully carry  out  the  enterprise,  he  agreed  to 
and  did  pay  In  $5,000.  Preferred  stock  Is- 
sued to  defendant  to  the  par  value  of  $7,000. 
The  second  $1,000  was  not  paid  for,  and  the 
sum  of  $6,000  was  the  total  amount  of  money 
paid  by  defendant.  He  Is  not  contradicted 
in  his  statement  that  he  did  not  make  these 
payments  as  an  Investment,  but  In  order  to 
assist  his  lawyer  and  friend,  W.  A  Percy. 

Defendant  also  received  as  a  bonus  ad- 
ditional common  stock  to  the  par  value  of 
$4,500,  and  It  Is  Inferred  that  the  second 
$1,000  of  preferred  stock  was  not  Intended  to 
be  paid  for.  Percy  assured  Famsworth  that 
the  money  he  had  paid  would  be  his  total 
liability,  and  Farnsworth  did  not  Inspect  the 
certificates,  and  did  not  know  that  he  had 
received  any  other  than  the  $6,000  of  stock 
for  which  he  had  paid.  He  did  not  know 
whether  this  stock  was  common  or  preferred. 
The  record  of  the  corporation  shows  his  re- 
ceipt, however,  for  the  full  amount  Issued  to 
him,  and  he  retained  all  this  stock  until  this 
suit  was  brought,  June  10,  1913. 

The  company,  in  all  its  sales  of  preferred 
stock,  issued  an  additional  60  per  cent  of 
common  stock  as  a  bonus.    Its  entire  capl- 
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tal,  when  organized,  March  17,  1906,  was 
$50,000,  but  thU'  was  increased  by  amend- 
ment of  Its  charter  to  $1,000,000;  the  stock 
being  divided  equally,  common  and  preferred. 
Its  charter  was  filed  In  Tennessee  with  the 
secretary  of  state. 

In  addition  to  a  bonded  debt  of  $350,000, 
there  was  established  and  Judicially  deter- 
mined unpaid  unsecured  debts  of  $119,000, 
at  the  time  the  present  suit  was  brought. 
Under  a  general  creditors'  bill  its  entire  ab- 
sets  were  administered  and  exhausted  In 
payment  on  certain  secured  debts,  leaving 
all  unsecured  debts  unpaid. 

Thereupon  the  receiver  was  ordered  to 
Institute  such  action  or  actions  as  may  be 
necessary  to  recover  on  account  of  unpaid 
stock  subscripUons  as  may  be  due,  for  the 
common  benefit  of  all  who  may  be  creditors 
in  the  receivership  cause,  and  entitled  to 
liave  said  assets  collected. 

The  present  suit  Is  brought  to  collect;  of 
defendant  on  behalf  of  the  unsecured  credi- 
tors the  $6,500,  being  the  amount  of  the 
face  value  of  the  capital  stock  of  the  trac- 
tion company,  Issued  to  defendant,  for  which 
it  is  conceded  he  did  not  pay  anything,  either 
in  money  or  services. 

The  chancellor  rendered  a  decree  against 
defendant  for  $5,500,  with  interest  from 
June  24,  1910,  date  of  the  last  delivery  of 
stock  to  defendant 

The  defendant  has  appealed,  and  upon  his 
assignment  of  errors  presents  a  number  of 
propositions  to  determine. 

[1]  It  was  not  necessary  to  make  defendant 
liable  to  the  responsibilities  of  a  btockholder 
that  he  should  have  formally  subscribed  for 
stock.  The  fact  that  he  receipted  for,  ac- 
cepted, and  held  the  certificates,  rendered 
him  amenable  to  all  the  responsibilities  at- 
taching in  favor  of  unsecured  creditors.  Up- 
ton v.  Trlbllcock,  95  U.  S.  45,  47,  23  L.  Ed. 
203 :  Chubb  v.  Upton,  95  U.  S.  665,  24  L.  Ed. 
623 ;  Sanger  v.  Upton,  91  U.  fi.  66,  23  L.  Ed. 
220;  Thompson's  Liability  of  Stockholders, 
I  105;  Jackson  v.  Traer,  64  Iowa,  469,  20 
N.  W.  764,  52  Am.  Rep.  456 ;  Calumet  Paper 
CO.  v.  Stotts,  96  Iowa,  147,  64  N.  W.  782, 
59  Am.  Rep.  362;  Clevenger  v.  Moore,  71 
N.  J.  Law,  148,  68  Aa  88;  Dunn  v.  Howe 
(0.  C.)  96  Fed.  160;  Barron  v.  BurriU,  86 
Me.  66,  29  Atl.  939 ;  Id.,  86  Me.  72,  29  Ati. 
938  (two  cases) ;  Cook  on  Corporations!,  p. 
251,  I  62;  Shlckle  v.  Watts,  94  Mo.  410,  7 
S.  W.  274. 

The  two  cases  of  Barron  v.  BurriU  are  es- 
pecially appropriate  to  this  question.  It 
would  be  highly  dangerous  to  absolve  a  stock- 
bolder  from  liability  because  it  appeared 
from  hl.s  own  statements  that  be  did  not 
remember  or  did  not  know  that  he  had  re- 
ceipted for  and  held  bonus  stock  in  a  cor- 
poration. Very  many  might  escape  the  lia- 
bility if  this  were  so. 

What  are  the  laws  of  Maine  upon  the  sub- 
ject? We  quote  from  the  Code  of  Maine, 
1908,  aa  follows: 


Chapter  47,  i  50: 

"Any  corporation  may  •  •  •  iasae  stock 
for  services  rendered  to  such  corporation  and 
the  stuck  so  issued  shall  be  full  paid  stock  and 
not  liable  to  any  farther  call  or  payment  there- 
on ;  and  in  the  absence  of  actual  fraud  in  the 
transaction,  the  jadgment  of  the  directors  as  to 
the  value  of  the  *  *  *  services  rendered, 
shall  b«  conclusive." 

Chapter  47,  i  87: 

"The_  capital  stock  subscribed  for  any  corpo- 
ration is  declared  to  be  and  stands  for  the  secu- 
rity  of  all  creditors  thereof;  and  no  payment 
upon  any  subscription  to  or  agreement  for  the 
capital  stock  of  an^  corporation,  shall  be  deem- 
ed a  payment  within  the  purview  of  this  chap- 
ter, unless  bona  fide  made  in  cash,  or  in  some 
other  matter  or  thing  at  a  bona  fide  and  fair 
valuation  thereof." 

Chapter  47,  i  89: 

"Any  person  having  anch  jadgment  [L  «.,  on 
claims  enumerated  in  section  88],  or  any  such 
trustees,  receivers  or  other  persons  appointed 
to  close  up  the  affairs  of  an  insolvent  corpora- 
tion, may,  within  two  years  after  their  right  of 
action  herein  given  accrues,  commence  an  action 
on  the  case  or  bill  in  equity,  without  demand  or 
other  previous  formalities,  against  any  persons, 
if  a  bill  in  equity,  jointly  or  severally,  otber^ 
wise  severally,  who  have  subscribed  for  or 
agreed  to  take  stock  in  said  corporation  and 
have  not  paid  for  the  same;  *  *  *  and  In 
such  action  they  may  recover  the  amonnt  of  the 
capital  stock  so  remaining  unpaid  or  with- 
drawn, not  exceeding  the  amounts  of  said  judg> 
meats  or  the  deficiency  of  the  assets  of  such  in- 
solvent corporation.  But  no  stockholder  is  lia- 
ble for  the  debts  of  the  corporation  not  con- 
tracted during  bis  ownership  of  such  unpaid 
stock,  nor  fur  any  mortgage  debt  of  said  cor- 
poration ;  and  no  action  fur  the  recovery  of  the 
amounts  hereinbefore  mentioned  shall  be  main- 
tained against  a  stockholder  unless  proceedings 
to  obtain  judgment  against  the  corporation  are 
commenced  during  the  ownership  oi  such  stock, 
or  within  one  year  after  its  transfer  by  such 
stockholder  is  recorded  on  the  corporation 
books." 

[2]  It  is  said  that  the  laws  of  Maine  were 
not  properly  pleaded. 

It  is  necessary  to  allege  and  prove  the 
statutes  of  another  state  in  order  to  pursue 
a  remedy  afforded  or  enforce  a  liability  ex- 
isting under  such  laws.  N.  &  C.  R.  Co.  ▼. 
Sprayberry,  9  Heisk.  852;  Railroad  ▼.  Fos- 
ter, 10  Lea,  351;  Railway  Co.  t.  Lewis,  89 
Tenn.  235,  14  S.  W.  603;  Kelley  Bros.  v. 
Fletcher,  94  Tenn.  1,  28  S.  W.  1099;  Harris 
V,  Water  &  Lt.  Co.,  114  Tenn.  328,  848,  86 
S.  W.  897;  Mandel  y.  Swan,  etc.,  Co.,  154 
IlL  177,  40N.  B.462.27UR.A.  313,  45  Am. 
St.  Rep.  124;  Ball  v.  Anderson,  196  Pa.  86, 
46  Atl.  366,  79  Am.  St  Rep.  693;  Rice  t. 
Merrimack  Hosiery  Co.,  66  N.  H.  114;  Salt 
Lake,  etc..  Bank  ▼.  Hendrickson,  40  N.  J. 
Law,  62 ;  Nashua,  eta,  Bank  v.  Anglo- Amer. 
eta,  Co.,  189  U.  S.  221,  28  Sup.  Ct  S17,  47 
L.  Ed.  782. 

We  think,  however,  the  complainant  was 
excused  in  this  case  from  setting  up  the 
statutes  and  laws  of  Maine: 

(a)  Because  the  answer  of  defendant 
pleads  those  laws,  averring: 

"The  defendant  claims  that  the  richta  of  tfao 
parties  are  to  be  determined  by  the  laws  ct 
Maine,  which,  without  further  proof,  may  be 
taken  and  treated  as  shown  in  tae  pubUc  stat- 
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Btn,  and  deeUdona  of  tiie  Supreme  Oowt  of 
lUine." 

(b)  Because  tbe  agreed  sUpnlatlon  of 
proofiB  made  by  the  parties  filed  as  exhibit 
a  copy  of  the  Revlaed  Statutes  of  the  State 
of  Maine  In  relation  to  unpaid  stock  sub- 
scriptions. The  only  qualification  to  the 
agreement  was  that: 

"Defendant  did  Dot  know  the  Maine  laws  and 
denies  their  materiality." 

There  is  no  exception  by  defendant  to  the 
taitrodnctlon  of  the  laws  on  the  ground  that 
they  were  not  pleaded. 

Defendant  did  not  set  forth  the  statutes 
of  Maine  in  his  answer,  but  Insisted  they 
were  controlling,  and  agreed  that  they  may 
be  taken  and  treated  as  shown  In  the  public 
statutes  and  decisions  of  the  Supreme  Court 
of  Maine.  He  will  not  be  allowed  on  appeal 
to  take  a  position  so  contrary  to  his  pleading 
and   proposed    agreement   made   of    record. 

[1]  The  insistence  is,  further,  that  the 
action  cannot  be  maintained,  except  under 
the  statutes  of  Maine,  and  these  laws  only 
prorlde  a  remedy  In  case  of  "subscription  to 
or  agreement  for  the  capital  stock."  In  Bar- 
ron V.  Burrill,  86  Me.  72.  29  Atl.  938,  Involv- 
ing tbe  question,  the  court  said: 

"An  actual  taking  of  shares  is  equivalent  to 
anbacriptions  or  an  agreement  to  take.  Either 
comes  within  the  meaning  of  the  statute." 

That  was  a  rational  and  practical  con- 
struction of  the  statute.  Defendant  received 
and  receipted  for  the  shares  sued  on,  and  he 
should  not  be  heard  to  say  that  he  did  not 
know  or  remember  of  tbe  transaction. 

[4]  Another  proposition  presented  is  that 
the  stock  was  issued  to  defendant  as  a  re- 
sult of  tbe  action  of  the  board  of  directors 
on  account  of  what  they  thought  was  or 
would  be  valuable  services  rendered  by  the 
defendant,  and  no  proper  pleading  impeach- 
ed that  action. 

Tbe  Maine  Code  (Rev.  St  1903,  c.  47,  i  50), 
hereinbefore  set  out,  authorizes  the  corpo- 
ration to  "issue  stock  for  services  rendered 
to  tbe  corporation,  and  the  stock  so  issued 
shall  be  fully  paid  stock  and  not  liable  to 
any  future  call  or  payment  thereon,"  and 
that  "In  the  absence  of  actual  fraud  in  tbe 
transaction  tbe  Judgment  of  the  directors 
as  to  tbe  value  of  the  services  shall  be  con- 
duslvfc" 

Tbe  bill  charged  In  effect  that  for  the 
stock  here  in  question  Farnsworth  rendered 
no  service  to  the  company  which  was  a  valu- 
able consideration,  thereby  Impeaching  tbe 
pretended  consideration  of  services  rendered. 

The  proof  showed  that  on  April  19,  1906, 
a  resolution  was  passed  by  the  board  of  di- 
rectors providing: 

"That  the  president  and  secretary  be  directed 
to  issue  every  subscriber  of  one  uiare  of  pre- 
ferred stock  a  like  amount  of  common  stock  up- 
on the  payment  In  full  of  the  preferred  stock." 

It  also  appeared  that  $1,000  of  the  common 
stock  was  issued  to  defendant  after  a  resolu- 
tion bad  been  passed  providing  for  the  Isso- 


ance  to  certain,  named  Individuals,  Including 
defendant,  each  $1,000,  "in  consideration  of 
the  services  rendered  by  the  several  parties 
hereinafter  named  during  the  past  year.'* 

It  is  argued  that  inasmuch  as  it  appears 
that  Mr.  Farnsworth  was  a  man  of  wealth 
and  prominence  in  Memphis,  and  that  other 
men  of  high  standing  subscribed  for  stoc^ 
subsequent  to  the  time  Mr.  Farnsworth  did, 
it  is  clear  that  the  company  considered  tbe 
connection  of  Mr.  Farnsworth  with  tbe  com- 
pany and  his  Investment  therein  as  tbe  ren- 
dition of  such  services  as  would  Justify  the 
company  in  issuing  to  him  the  common  stock. 
Mr.  Farnsworth  testified  that  he  did  not  ren- 
der any  services  and  paid  nothing  for  the 
stock,  except  $6,000  for  the  $6,000  preferred 
stock.  So  on  his  own  statement,  nothing  was 
paid  In  money  or  services  for  $1,000  of  pre> 
ferred  stock  and  $4,500  of  common  stock  is- 
sued to  him.  But  his  learned  counsel  says 
for  blm  that,  though  he  rendered  no  service 
considered  valuable  by  him,  the  common  stock 
was  issued  in  the  bdlef  of  the  officials  of 
the  company  that  he  had  rendered  valuable 
services,  and  that  their  Judgment  under  tbe 
Maine  act  cannot  be  impeached,  except  un- 
der proper  averment  and  proof  to  Impute  ac- 
tual fraud. 

The  issuance  of  common  stock  was  to  all 
purchasers  of  preferred  stock,  and  cannot 
be  considered  as  in  contemplation  of  services 
rendered.  In  reality  It  was  Issued  purely  as 
a  bonus,  as  was  also  the  issuance  of  the  $1,- 
000  of  preferred  stock  Issued  to  defendant, 
for  which  he  paid  nothing.  The  Issuance  of 
the  stock  for  pretended  services  was  suffi- 
ciently attacked  as  a  fraud,  for  while  it  is 
not  so  denominated  in  the  bill  in  exact  words, 
yet  the  issuance  of  all  this  stock  is  attacked, 
and  it  is  distinctly  averred  that  no  considera- 
tion was  paid  for  It.  This  is  a  sufficient  at- 
tack within  the  Maine  statute. 

[6]  The  remedy  of  tbe  creditor  to  finally 
lo<&  to  stockholders  who  have  not  paid  in 
full  for  their  stock  after  the  other  assets 
have  proven  inadequate  is  applied  by  the 
American  courts  generally.  The  capital 
stock,  especially  unpaid  subscriptions,  con- 
stitute, in  equity,  a  trust  fund  for  the  ben- 
efit of  creditors,  and  the  stockholders  may 
be  compelled  to  make  payment  upon  his  stock 
to  Its  par,  if  so  much  Is  necessary  to  pay 
debts.  Shannon's  Code,  $  2058;  Sweeney  v. 
Railroad,  118  Tenn.  297,  314,  100  S.  W.  732; 
Jones  V.  Whltworth,  94  Tenn.  602,  30  S.  W. 
736;  Shields  v.  Clifton  Land  Co.,  94  Tenn. 
123,  28  S.  W.  668,  26  li.  R.  A.  609,  45  Am.  St 
Rep.  700;  Cartwrlght  v.  Dickinson,  88  Tenn. 
476,  12  S.  W.  1030,  7  I/.  R.  A.  706,  17  Am.  St 
Rep.  910;  Railroad  v.  Parks,  86  Tenn.  660, 
8  S.  W.  842 ;  Morrow  v.  Iron  St  Steel  Co.,  87 
Tenn.  265,  10  S.  W.  495,  3  L.  R.  A.  87,  10 
Am.  St  Rep.  658;  Chase  v.  Railroad  Co.,  S 
Lea,  415 ;  KeUey  v.  Fletcher.  04  Tena  1,  28 
S.  W.  1099;  Upton  v.  Tribllcock,  91  D.  & 
47,  23  U  Ed.  203;    Washburn  V.  Qreen.  123 
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U.  S.  80,  10  Sup.  Ct  280,  83  L.  Sid.  616; 
Appleton  ▼.  Tumbull,  84  Me.  72,  24  AtJ.  592; 
Trust  Go.  y.  Loan  Ca,  92  Me.  448,  43  AU.  24; 
Cook  on  Corporations,  f  199;  Beacb,  Private 
Corporations,  §g  113, 116 ;  Tbompson,  Liabili- 
ty of  Stockholders,  iS  10,  11. 

In  Tennessee  It  should  appear  that  the 
otber  assets  have  been  or  are  being  coUected, 
and  are  Insufficient  to  pay  debts,  and  an  ao- 
count  must  be  taken,  and  an  order  made  in 
the  nature  of  a  call  upon  stockholders  for 
unpaid  subscriptions,  and  this  must  be  made 
ratably,  so  as  to  be  equal  and  uniform.  Sim- 
mons V.  Taylor,  106  Tenn.  740,  63  S.  W.  1123. 

And  it  is  held  in  several  Jurisdictions,  in 
accord  with  the  Tennessee  rule,  that  equality 
and  complete  Justice  should  be  meted  out, 
and  to  this  end  all  the  solvent  stockholders 
within  the  jurisdiction  should  be  Joined,  at 
least  where  it  is  practicable  to  do  ao.  Adler 
V.  MU.  Pat  Brick  Mfg.  Co.,  13  Wis.  57;  Pat- 
terson V.  Lynde,  112  lU.  196,  205;  Vlck  v. 
Lane,  50  Miss.  681;  Pierce  v.  Construction 
Co.,  38  Wis.  258;  Hadley  v.  Russell,  40  N.  H. 
109;  Erickson  v.  Nesmlth,  46  N.  H.  371; 
Umsted  v.  Busklrk,  17  Ohio  St  114;  Van 
Pelt  V.  Gardner,  54  Neb.  701,  75  N.  W.  874; 
Clarke  v.  Cold  Springs  Opera  House  Co.,  58 
Minn.  16,  59  N.  W.  632 ;  Dunston  v.  Hc^tonlc 
Co.,  83  Mich.  372,  47  N.  W.  322;  Thompson 
on  Stocks  .&  Stockholders,  art  447. 

The  practice  of  bringing  the  various  par- 
ties interested  before  the  court  in  order  to 
properly  apportion  the  liability  of  each  de- 
linquent stockholder  Is  the  better  practice 
In  our  opinion.  But  under  the  Maine  stat- 
ute, each  separate  stockholder  may  be  sued. 
The  objection  made  by  defendant  is  that  the 
bringing  of  only  one  stockholder  before  the 
court,  which  this  method  permitted  under 
the  laws  of  Maine,  is  special  and  exclusive 
to  that  state,  and  will  not  be  enforced  in 
Tennessee,  because  it  is  not  in  harmony  with 
our  laws.  He  cites  dellwell  on  Stocks  and 
Stockholders  and  opinions  of  a  number  of 
courta 

Many  cases  dted  {ire  upon  statutes  creat- 
ing an  additional  personal  liability  to  the 
extent  of  the  par  value  of  the  stock  to  pay 
creditors,  such,  notably,  as  the  national  bank- 
ing laws.  These  statutes  impose  an  added  lia- 
bility of  the  stockholder,  and  such  liability  is 
a  creature  of  the  statute  and  somewhat  penal 
In  its  nature.  Woods  v.  Wicks,  7  Lea,  40. 
We  win  not  confuse  authorities  applying  to 
those  statutes  with  the  right,  based  upon 
public  policy,  of  creditors  to  require  that  cor^ 
porations  with  which  they  deal  shall  hold,  as 
the  equivalent  of  aU  stock  Issued,  full  value 
in  money,  property,  or  valuable  services,  and 
that  bonus  stock  has  not  been  Issued  to  pro- 
moters or  others,  whether  it  be  for  mere  In- 
fluence or  otherwise. 

Our  own  courts  favor  this  right  *ud  the 
only  difference  Is  that  the  laws  of  Maine  per- 
mit suits  severally  at  law,  or  In  equity  ei- 
ther Jointly  or  severally,  without  reference  to 
equality  of  obligation,  while  this  court  has 


indicated  Its  preference  that  equity,  ao  far 
as  practicable,  should  be  worked  out  and  the 
liability  prorated.  The  question  then  is: 
Will  the  courts  of  Tennessee  enforce  the  ac- 
tion against  one  stockholder? 

The  liability  of  a  stockholder  in  a  foreign 
corporation  for  the  debts  of  such  corporation 
is  to  be  determined  by  the  laws  of  the  state 
of  Incorporatioa  If  tlie  liability  is  in  the 
nature  of  contract,  and  is  not  opimsed  to  the 
legislation  or  public  policy  of  the  state  In 
which  it  is  sought  to  be  enforced,  the  courts 
will  enforce  it  If  the  liability  is  penal  in 
its  nature.  It  will  not  be  enforced  outside  of 
the  state  creating  it  Woods  t.  Wicks,  7 
Lea,  40. 

This  is  not  a  penal  statute,  and  the  remedy 
given,  while  statutory,  is  in  accord  with  the 
law  of  Tennessee,  except  the  feature  that 
this  is  a  suit  against  one  stockholder  alone, 
and  does  not  seek  to  adjust  the  equities. 

Inasmuch  as  our  courts  favor  the  right 
sought  to  be  enforced,  the  mere  difference  In 
the  form  of  the  remedy  is  not  so  materially 
opposed  to  the  public  policy  of  this  state  as 
to  Justify  a  refusal  to  recognize,  ex  comitate, 
the  mode  of  procedure  provided  by  the  laws 
of  Maine. 

But  regardless  of  comity.  It  is  the  duty  of 
the  court  to  enforce  this  obligation  in  the 
manner  provided  by  the  laws  of  Maine.  This 
obligation  is  In  a  sense  contractual,  for 
every  creditor  deal|  with  the  corporation  In 
view  of  the  statutes  of  the  state  of  its  organi- 
sation, and  the  obligation  arises  upon  the 
contract  of  subscription  to  the  capital  stock 
of  the  corporation.  The  action  to  enforce 
the  same  is  transitory.  It  may  be  brought 
in  any  court  having  Jurisdiction  of  such  mat- 
ters in  any  state  where  personal  service  can 
be  made  upon  a  stockholder.  See  Whitman 
V.  National  Bank,  176  D.  S.  569,  20  Sup.  Ct 
477,  44  L.  Ed.  587. 

[6]  It  is  said  that  the  Lake  View  Traction 
Company  was  incorporated  under  a  statute 
of  Maine  which  forbids  it  doing  business  in 
ttiat  state;  that  no  state  is  bound  to  recog- 
nize laws  of  one  state  which,  undertake  to 
organize  a  corporation  and  by  the  very  act 
of  incorporation  oust  it  fropi  that  state; 
that  to  do  so  would  be  to  recognize  the  right 
of  one  state  by  an  act  of  sovereignty  to  leg- 
islate into  being  an  artificial  body  for  some 
other  state. 

Counsel  for  defendant  quotes  from  Oode 
of  1903,  p.  434,  c.  47,  i  6,  insisting  that  this 
authorizes  a  charter  which  must  go  into 
other  states.  This  section  In  part  as  quoted 
is  as  follows: 

"In  all  such  cases  the  articles  of  agreement 
and  certificate^  of  organization  shall  state  that 
such  business  is  to  be  carried  on  only  in  states 
and  jurisdictions  when  and  where  permissible 
under  the  laws  thereof,"  etc. 

Counsel  then  quotes  from  the  charter  of 
the  Lake  View  Traction  Company,  as  fol- 
lows : 

"All  such  powers  are  to  be  exercised  and  such 
baainess  is  to  be  carried  on  only  in  other  states 
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and  juriadictions  when  and  wher«  permissible, 
uider  the  laws  thereof." 

It  is  to  only  do  business  where  permissible, 
bat  we  fall  to  see  by  the  language  that  It 
ODsts  the  corporation  from  the  state  of 
Uaine. 

[7]  We  think  defendant's  contention  as  to 
Interest  Is  not  sound.  He  insists  that  no 
right  of  action  arose  on  behalf  of  the  receiv- 
er for  this  unpaid  stock  until  it  was  found 
that  the  other  assets  were  insufficient  to  pay 
debts,  and  from  this  assumption  he  reasons 
that  interest  is  not  chargeable. 

There  are  many  authorities  holding  that 
interest  cannot  be  charged  under  statutes 
providing  Individual,  proportionate  or  double 
liability  beyond  the  par  value  of  the  stock. 
The  reasoning  is  sound  as  to  actions  of  that 
nature  because  no  liability  exists  against  the 
stockholder  for  individual  liability  until  the 
necessity  for  its  collection  arises.  That  lia- 
biUty  does  not  attach  until  the  assets  of  the 
ooiporation  prove  inadequate.  In  this  case, 
however,  the  liability  to  pay  the  par  value  of 
all  stock  arose  from  the  time  the  stock  was 
recdved.  The  act  of  the  offldalis  in  granting 
a  bonus  of  stock  was  in  violation  of  law  and 
nltra  vires.  The  statute  of  Maine  provided 
that  no  payment  should  be  deemed  a  pay- 
ment within  the  purview  of  that  chapter, 
unless  bona  fide  made  In  cash  or  In  some 
other  matter  or  things  at  a  bona  fide  and  fair 
valuation  thereof.  Therefore,  since  the 
cause  of  action  arises  from  an  illegal  Issu- 
ance of  the  stock,  the  Interest  must  be  count- 
ed from  that  time.  The  failure  to  require 
payment  for  all  stock  issued  no  doubt  mate- 
rially contributed  to  the  insolvency. 

The  decree  of  the  chancellor  Is  In  all  things 
affirmed. 


STATE  ex  rel.   WEBB  v.  BROWN,  County 
Judge,  et  al. 

(Supreme  Court  of  Tennessee.    Oct.  16,  1916.) 

1.  Jttdoes  *=»22— Compknsation— Shaix. 

Where  relator  was  serving  as  judge  of  the 
jovenUe  court  under  Friv.  Laws  1913,  c  277, 
creating  the  juvenile  court,  and  providing  that 
the  judge  thereof  ghonld  serve  without  compen- 
sation, he  was  entitled  to  the  salary  prescribed 
by  the  Act  of  1915,  since  by  that  act  the  Let^is- 
lature  performed  its  mandatory  duty  to  provide 
a  salary  for  such  judge,  under  Const,  art.  6,  { 
7,  providing  that  judges  "shall"  receive  a  com- 
pensation, and  did  not  increase  the  salary  in  vio- 
lation of  that  section. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  H  75-88,  179;   Dec.  Dig.  «S=322.] 

2.  Counties  4>=»190-JuvBNitE   Coubt— Sal- 
ary OF  JtJDQK — Payment  by  County. 

The  Act  of  1915,  providing  a  salary  for  the 
jodge  of  the  juvenile  court  of  Knox  county, 
does  not  violate  the  provision  of  Const,  art.  2,  { 
29.  that  counties,  may  be  empowered  to  levy 
taxes  for  county  purposes  only,  since  the  juve- 
nile court  is  a  county  forum,  serving  a  county 
purpose. 

[Ed.   Note. — For   other   cases,    see    Counties, 
C*»t.  Dig.  H  303,  304;    Dea  Dig.  «=>190.] 


Appeal  from  Chancery  Court,  Knox  Coun- 
ty;   W.  D.  Wright,  Chancellor. 

Action  by  the  State,  on  the  relation  of  D. 
C.  Webb,  against  R.  A.  Brown.  County  Judge, 
and  the  County  of  Knox.  From  a  decree  in 
favor  of  relator,  defendants  ai^eal.  Af- 
firmed. 

Johnson  &  Cox,  of  Knoxvllle,  for  appel- 
lant Brown.  Jno.  W.  Green,  Hugh  M.  Tate, 
and  Maynard  &  Lee,  all  of  Knoxvllle,  for  ap- 
pellee. 

WILLIAMS,  J.  This  is  a  suit  on  relation 
of  D.  C.  Webb,  judge  of  the  Juvenile  court  of 
Knox  county,  seeking  to  compel,  by  manda- 
mus, defendants  Brown,  the  county  Judge, 
and  the  county  of  Knox  to  pay  to  relator  the 
salary  for  the  month  of  June,  1915,  alleged 
to  be  payable  to  him,  as  such  officer,  accord- 
ing to  law.  The  case  was  heard  on  bill  oC 
complaint  and  demurrer;  the  chancellor  over- 
ruling the  demurrer  of  the  defendants. 

The  Juvenile  conrt  was  created  by  Acts 
(Private)  1913,  c.  277,  the  relator  being  ap- 
pointed to  serve  as  the  first  occupant  of  the 
cfflce  of  Judge  of  that  court. 

At  the  next  general  election,  in  Angust, 
1914,  he  was  elected  to  that  position  by  the 
qualified  voters.  At  tliat  time  there  was  no 
provision  made  by  statute  for  his  compensa- 
tion. On  the  contrary  the  act  of  1913  provid- 
ed that  the  Judge  of  the  Juvenile  court  should 
serve  without  compensation. 

The  (roneral  Assembly  at  its  1915  session 
passed  an  act  which  prescribed  that  a  salary 
of  $100  per  month  be  paid  said  Judge,  and 
it  was  to  procure  the  payment  of  that  salary 
that  the  action  was  brought. 

The  grounds  of  the  defendants'  demurrer  Is 
Indicated  by  what  it  said  below. 

[1]  The  first  contention  of  the  appellants 
for  a  reversal  is  that,  since  at  the  date  of  ap- 
pellee's election  and  qualification  the  provi- 
sion of  the  law  was  that  the  Judge  of  that 
court  should  serve  without  compensation.  It 
was  not  within  the  power  of  the  Legislature 
to  increase  the  compensation  during  the  ap- 
pellee's terra  of  office,  under  the  Constitution. 

The  section  of  the  Constitution  invoked  by 
appellants  (article  6,  {  7)  is  as  follows: 

"The  judges  of  the  Supreme  or  inferior  courts, 
shall,  at  stated  times,  receive  a  compensation  for 
their  services,  to  be  ascertained  by  law,  which 
shall  not  be  increased  or  diminished  during  the 
time  for  which  they  are  elected.  They  shall  not 
be  allowed  any  fees  or  perquisites  of  office  or 
hold  any  office  of  trust  or  profit  under  this  state 
or  the  United   States." 

The  words  providing  for  compensation  dif- 
fer from  those  used  in  clauses  in  relation  to 
the  same  subject-matter  in  the  Constitutions 
of  some  of  the  other  states.  Tlie  provision  is 
not  that  the  Judges  shall  receive  such  com- 
pensation for  their  services  as  the  Legisla- 
ture may  determine,  but  that  they  shall  re- 
ceive a  compensation,  the  subsidiary  provi- 
sions being  that  the  same  should  be  by  way 
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of  salary  to  be  ascertained  or  fixed  by  Cbe 
Legislature.  To  make  more  certain  the  form 
that  the  compensation  should  take,  it  was 
provided  that  the  same  should  not  be  from 
fees  or  perquisites. 

The  thought  uppermost  in  the  minds  of  the 
members  of  the  constitutional  convention  was 
to  set  apart  the  Judges  and  to  give  to  them 
independence  in  the  discharge  of  their  high 
duties.  They  were  not  to  be  dependent  on 
the  will  or  whim  of  the  politicians  or  the 
lawmaking  power  in  respect  of  a  reward 
by  way  of  an  increase,  or  of  punishment  by 
way  of  a  diminution  of  their  compensation 
during  their  tenure  of  office;  they  were  not 
to  be  dependent  on  fees  to  be  paid  by  a  party 
litigant  Deprived  of  holding  any  other  office 
of  trust  under  the  state  or  nation,  they  were 
to  be  compensated  for  Judicial  service  by 
those  they  serve — the  people.  "It  is  said 
by  Mr.  Story,  quoting  from  the  Federalist, 
that,  next  to  permanency  in  office,  nothing 
could  contribute  more  to  the  independence 
of  the  Judges  than  a  fixed  appropriation  for 
their  support."  The  Judges'  Salary  Case,  110 
Tenn.  370,  389,  76  S.  W.  1061,  citing  Story 
on  the  Constitution,  8  1629. 

It  cannot  be  conceived  that  it  was  pur- 
posed by  the  language  thus  used  to  leave  it 
within  the  power  of  the  Legislature  to  pre- 
scribe that  the  regular  or  tenure  Judges  of 
the  state  should  serve  without  compensation 
since  in  such  case  the  natural  tendency 
would  be  towards  the  result  that  only  men  of 
means  could  afford  to  occupy  places  on  the 
bench. 

Speaking  of  the  expression  of  the  sovereign 
will  in  the  fundamental  law,  it  was  said  In 
State  ex  rel.  v.  Burrow,  119  Tenn.  376,  104 
S.  W.  526,  14  Ann.  Cas.  809: 

"The  provisions  of  these  solemn  instruments 
are  not  advisory,  or  mere  suggestions  of  what 
would  be  fit  and  proper,  but  commands  which 
must  be  obeyed.  Presumably  they  are  all  man- 
datory. Certainly  no  provision  will  be  congtrtied 
otherwise,  unless  the  intention  that  it  shall  be 
unmistakably  and  conclusively  appears  upon  its 
face"  (citing  Cooley,  Const.  Lim.  93). 

Seldom,  if  ever,  may  the  word  "shall,"  as 
here  used,  be  treated  otherwise  than  as  evi- 
dencing a  mandate.  Cooley,  Const  Llm.  93; 
Webb  V.  Carter,  129  Tenn.  182,  239, 165  S.  W. 
426. 

If  this  be  true,  the  Legislature  in  the  act 
creating  the  office  of  judge  of  the  juvenile 


court  should  have  complied  with  the  man- 
date, and  provided  a  compensation  for  the 
occupant  of  the  office  of  Judge;  how  much 
should  be  allowed  was  within  its  discretion, 
provided  It  was  some  amount  Falling  in 
that  duty,  the  Legislature  later  performed 
it  when  the  amendatory  act  was  passed  and 
a  salary  was  thereby  fixed.  The  compensa- 
tion by  way  of  salary  was  then  created,  not 
increased.  There  can  be  no  increase  of  a 
quantity  that  has  no  existence. 

The  constitutional  provision  forbidding  an 
Increase  or  reduction  of  the  compensation 
during  the  time  for  which  Judge  Webb  was 
elected  does  not  have  application. 
In  Mechem,  Public  Officers,  S  858,  it  is  said: 
"Where,  however,  the  salary  or  compensation 
bag  not  been  fixed  at  all  at  the  time  of  the  elec- 
tion  or  appointment,   tliis   provision   does   not 


greveot  its  being  fixed  after  the  term  begins." 
lucker  v.  Supervisor,  7  W.  Va.  661;    Purcell 
V.  Parks,  82  lU.  346;    State  v.  McDowell.  19 


Neb.  442,  27  N.  W.  433 ;   Louisville  v,  Wilson, 
99  Ky.  608,  36  S.  W.  944. 

[2]  The  remaining  contention  of  the  de- 
fendant Is  tliat  the  Legislature  exceeded  its 
power  when  it  prescribed  in  the  amendatory 
act  that  the  salary  of  the  Judge  of  the  juve- 
nile court  should  be  paid  by  Knox  county,  the 
claim  being  that  that  official  la  a  state  of- 
ficer, and  can  be  paid  for  hla  services  alone 
out  of  state  funds,  and  that  the  contrary 
provision  of  the  amendatory  act  violates  ar- 
ticle 2,  §  29,  of  the  Constitution,  which  re- 
lates to  the  Legislature  empowering  counties 
to  levy  taxes  for  county  purposes  only. 

Without  going  here  Into  a  detailed  analy- 
sis of  the  act,  we  hold  that,  though  a  court 
of  record,  the  Juvenile  court  so  created  Is  a 
county  forum,  and  serves  a  county  purpose. 
It  provides  for  supervision  of  the  homeless, 
dependent  and  delinquent  cliildren,  t;he  va- 
grants, beggars,  waifs,  truants,  and  incorrl- 
glbles  of  Knox  county. 

It  has  been  held  that  the  probate  court  of  a 
county  (Shelby),  though  a  court  of  record,  is 
a  county  court,  created  for  well-recognired 
county  purposes,  the  presiding  Judge  of  which 
may  be  paid  for  his  services  out  of  the  coun- 
ty treasury.  Judges'  Salary  Cases,  supra. 
For  stronger  reasons,  the  act  here  under  re- 
view validly  provided  for  the  compensation 
of  the  complainant  out  of  county  funds. 

Finding  no  error  in  the  decree  of  the  chan- 
cellor, it  Is  affirmed. 
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DAVIS  et  aJL  y.  HALL  et  al.     (Mo.  122.) 
(Sapreme  Court  of  Arkansas.    July  12,  1916.) 

MOBTOAOIS  4=3>86  —  VAIilDITT  —  SUTinCIENCT 
or   EVIDBNCB. 

In  a  suit  to  cancel  a  deed  of  trust,  plain- 
tifs  evidence  held  insufficient  to  sustain  tne  al. 
legations  of  bis  complaint  that  he  agreed  to  buy 
the  realty,  for  which  notes  and  the  deed  were 
given,  only  upon  the  express  understanding  that 
neither  notes  nor  deed  should  be  of  any  effect 
until  plaintiff's  sister  had  also  signed  the  notes 
and  executed  the  deed,  and  if  she  refused  they 
should  be  destroyed  and  the  transaction  at  an 
end. 

[Ed.  Note. — For  other  cases,  see  Mortgaees, 
Cent.  Dig.  |{  197,  1360,  1355,  1364;  Dec.  Dig. 
«=>8e.] 

Appeal  from  Garland  Chanceiy  Oonrt; 
J^hro  P.  Henderson,  Chancellor. 

Actton  by  Hainp  Daris  and  another  against 
W.  H.  Hall  and  another.  Decree  for  de- 
fendants, and  the  named  plaintiff  appeals. 
Affirmed. 

Rector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellant. Davles  &  Davles,  of  Hot  Springs, 
for  appellees. 

SMITH,  J.  This  suit  was  brought  to  can- 
cel a  certain  deed  of  trust  executed  by  ap- 
pellant and  his  wife  to  appellee.  Appellant's 
mother  died  seised  of  certain  lota  In  the  city 
of  Hot  Springs.  She  was  survived  by  ap- 
pellant and  a  daughter,  named  Flora  Davis, 
and  a  grandson,  named  Mack  Davis.  On  No- 
venber  11,  1913,  Mack  Davis  conveyed  to  ap- 
pellee his  Interest  lA  the  lots  owned  by  his 
grandmother  and  also  his  share  of  her  per- 
sonal property.  The  deed  to  the  land  recit- 
ed that  the  consideration  was  $2,000,  al- 
though the  consideration  In  fact  paid  for  all 
the  property  was  only  $1,000.  After  the  pur- 
chase of  the  Interest  of  Mack  Darls  In  his 
grandmother's  estate,  appellee  opened  nego- 
tiatloiw  with  appellant  for  the  sale  of  this 
interest  The  price  agreed  upon  was  $3,000, 
to  be  divided  Into  15  equal  payments  of  $200 
each,  evidenced  by  notes  bearing  Interest  at 
the  rate  of  8  per  cent,  one  of  which  notes 
matured  every  three  months.  There  is  no 
controversy  about  the  price,  nor  about  the 
terms  of  payment  The  parties  disagree, 
however,  as  to  whether  the  sale  of  the  lots 
was  to  be  to  appellant  alone,  or  to  him  and 
his  sister  Jointly. 

Appellant  contends  that  he  agreed  to  pur- 
chase the  property  bought  by  appellee  from 
Mack  Davis,  but  that  the  agreement  was 
upon  the  condition  that  Flora  Davis  would 
join  with  him  in  the  purchase.  A  deed  from 
appellee  was  prepared,  in  which  both  appel- 
lant and  his  sister  Flora  were  named  as 
grantees,  and  a  deed  of  trust  was  prepared 
from  appellant  and  his  sister  to  appellee, 
wbicb  conveyed,  not  only  the  Mack  Davis 
interest,  but  aU  of  their  interest,  in  the  es- 
tate of  their  mother.  However,  the  name  of 
Flora  Davis  was  stricken  from  both  tostru- 


ments,  and  the  determination  of  the  circum- 
stances under  wbi<A  this  was  done  consti- 
tute the  controlling  question  in  the  case. 
Appellant  admits  signing  the  notes,  and,  far- 
ther, that  be  and  his  wife  executed  and  ac- 
knowledged the  deed  of  trust  wltich  they  now 
seek  to  cancel ;  but  they  say  that  this  was 
done  upon  the  express  understanding  that 
neitlier  the  no£e  nor  the  deed  should  be  of  any 
force  or  effect  until  Flora  Davis  had  also 
signed  the  notes  and  executed  the  deed  of 
trust  and  that  if  she  refused  so  to  do,  the 
n<^es  and  deed  of  trust  should  be  destroyed, 
and  the  transaction  would  be  at  an  end. 

Appellee's  version  of  the  transaction  is 
that  he  purchased  the  Interest  of  Mack  Da- 
vis, and  agreed  to  recoavey  it  to  appellant 
upon  the  terms  upon  which  the  sale  was  sub- 
sequently made;  that  he  suggested  that  ap- 
pellant's sister  Join  In  the  purchase,  but  that 
appellant  at  first  protested,  although  he  later 
consented  that  she  might  Join  with  him  In  the 
purchase  of  the  property ;  that  Flora  Davis 
declined  to  join  in  the  purchase  of  the  prop- 
erty, whereupon  her  name  was  stricken  from 
both  Instruments,  which  were  later  executed 
and  acknowledged  and  delivered. 

Appellant  denies  that  the  deed  to  him  was 
ever  delivered  or  accepted  by  him,  but  says 
that  his  wife  found  it  at  her  home  on  her 
machine,  but  that  it  was  placed  there  without 
his  knowledge  or  consent  There  are  some 
circumstances  In  proof  which  tend  to  cor- 
roborate appellant,  and  among  these  is  the 
fact  that  appellee  was  apparently  In  a  great 
hurry  to  close  the  deal,  and  the  further  fact 
that  it  is  admitted  that  the  trade  was  an  im- 
provident one. 

The  chancellor  prepared  a  written  opinion, 
In  which  he  reviewed  the  evidence  at  length, 
and  announced  his  findings  of  fact  to  be  that 
no  fraud  had  been  practiced  upon  appellant  In 
the  transaction,  and  specifically  found  the 
fact  to  be  that  the  execution  of  the  deed  of 
trust  was  not  upon  the  condition  that  it 
should  become  effective  as  a  conveyance  only 
upon  the  execution  of  the  same  by  Flora 
Davis. 

A  study  of  tlie  evidence  in  the  case  does 
not  lead  to  a  satisfactory  conclusion  as  to 
the  truth  about  the  transaction.  Appellant 
has  evidently  made  a  very  Improvident  bar- 
gain, although  the  evidence  does  not  show 
the  value  of  the  property  in  controversy. 
Appellant  does  concede,  however,  that  be 
agreed  to  pay  the  consideration  recited  In 
the  deed  of  trust  4nd  his  only  reason  for  not 
proceeding  with  his  bargain  Is  that  his  sister 
refused  to  consummate  the  deaL  Appellant 
admits  that  two  sets  of  papers  were  prepar- 
ed; that  the  first  did  not  aUow  him  suffi- 
cient time  in  which  to  make  the  payments, 
and  the  deed  of  trust  was  rewritten  on  that 
account  It  was  developed  in  the  proof  that 
appellee  bad  given  appellant  a  bill  of  sale 
for  the  household ,  furniture,  and  that  there 
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had  never  been  any  offer  to  return  that  prop- 
er^, or  tbe  bill  of  sale  therefor. 

The  notary  pnblle  who  took  the  acknowl- 
edgment corroborated  the  evidence  of  appellee 
in  regard  to  the  execution  and  delivery  of 
the  deed  and  deed  of  trust;  bnt  it  was  al- 
leged In  the  pleadings,  and  is  insisted  in  the 
argument,  that  the  notary  public  conspired 
with  appellee  to  defraud  api)el)ant  by  procur- 
ing the  execution  of  the  deed  of  trust  In 
question.  We  think  the  evidence  does  not 
support  that  contention. 

This  deed  of  trust  was  recorded,  and  appel- 
lant now  seeks  to  set  it  aside  for  the  reason 
herein  stated;  bnt  the  proof  does  not  sus- 
tain the  allegations  of  his  complaint,  and  the 
decree  is  therefore  affirmed. 


DICKERSON  V.  STATE.     (No.  118.) 
(Supreme  Court  of  Arkansas.     July  12,  1915.) 

1.  Contempt    iS=>52— Pboceedings— Notiok. 

An  attorney's  contempt  in  attempting  to 
deceive  the  court  by  a -false  waiver  of  service, 
being  one  committed  within  the  presence  of  the 
court,  the  written  charge  made  upon  the  record, 
of  which  the  attorney  was  notified  and  given  an 
opportunity  to  answer,  is  sufficient. 

[Ed.  Kote.— For  other  cases,  see  Contempt, 
Cent.  Dig.  U  140-142;    Dec.  Dig.  «=»52.J 

2.  AiTOBNKT  AND  Client  «s340  —  Disbab- 

MKNT— PbOCEKDINOS. 

Kirby's  Uig.  §§  450-466,  fixing  the  proce- 
dure for  disbarment,  provides  for  the  exhibition 
of  definite  charges  against  the  offender  and  the 
fixing  of  a  time  for  hearing,  of  which  be  shall 
be  noticed.  An  attorney,  charged  with  contempt 
in  offering  to  the  court  a  false  waiver  of  service, 
was  ordered  disbarred  as  part  of  the  punishment 
for  his  contempt.  Held,  that  the  order  of  dis- 
barment was  unauthorized,  though  a  contempt 
may  be  made  the  basis  of  independent  prosecu- 
tion, as  tbe  attorney  was  not  notified  of  the 
charges. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {{  48,  66 ;   Dec.  Dig.  «=3>49.] 

8.  Attorney    and    Olient    «=>56— Disbab- 
MENT  Pboceedings — Objections. 

An  attorney,  who  was  charged  with  con- 
tempt, cannot  be  said  not  to  have  objected  to 
judgment  of  disbarment ;  it  appearing  he  was 
not  Dotified  that  disbarment  would  be  sought. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {f  76,  79 ;   Dec.  Dig.  <e=a56.J 

Appeal  from  Sebastian  Chancery  Court; 
W,  A.  Falconer,  Chancellor. 

P.  H.  Dlckerson  was  adjudged  guilty  of 
contempt,  and  as  part  of  his  punishment  was 
disbarred,  and  he  appeals.  Affirmed,  save 
as  to  the  order  of  disbarment 

Appellant  asks  a  review  of  tbe  chancellor's 
decree  adjudging  him  guilty  of  contempt  of 
court  and  striking  Ms  name  from  the  roll  of 
attorneys  permitted  to  practice  in  the  chan- 
cery court  of  Sebastian  county.  In  effect  dis- 
barring him  from  the  practice  in  that  court. 
The  chancellor  on  March  81st  entered  of 
record  in  the  chancery  court  a  charge  against 
P.  H.  Dlckerson,  appellant,  John  and  Edith 
Garvey,  and  W.  K.  Martin  "of  conspiracy 
to  obtain  a  divorce  from  Edith  Garvey  by 


false  affidavits  and  false  testimony,  and  after 
reciting  that  she  made  affidavit  to  secure 
permission  to  sue  as  a  pauper,  when  the  tes- 
timony of  her  mother  disclosed  that  sbe  had 
paid  said  Dlckerson  a  fee  of  $!i5  to  obtain 
the  divorce,  which  money  was  furnished  by 
Martin,  who  was  living  in  adultery  with  her, 
and  that  they  presented  and  filed  in  court 
what  purported  to  be  an  affidavit  ot  John 
Garvey,  made  in  Ft.  Smith,  Ark.,  on  March 
29,  1915,  in  which  affidavit  John  Garvey  pur- 
ported to  waive  service  of  summons  on  blm, 
and  agreed  that  the  cause  of  Edith  Garvey 
against  him  might  be  tried  by  the  court  at 
chambers  at  any  time.  It  appears  from  tbe 
testimony  produced  that  John  Garvey  was 
not  In  Ft  Smith  at  that  time,  and  that  said 
attorney,  P.  H.  Dlckerson,  and  the  said  Kdith 
Garvey  and  W.  B.  Martin,  offered  said  af- 
fidavit as  true,  and  it  was  false,  and  not 
executed  by  John  Garvey;  that  the  said  de- 
fendants and  each  of  them  have  abused  the 
process  of  this  court,  and  are  guilty  of  con- 
tempt therein  and  also  for  the  reason  above 
set  out  to  permit  the  defendants  to  make 
defense."  Each  of  them  was  notified  on  the 
3l8t  day  of  March,  1915,  of  the  charge  and 
given  until  April  1,  1915,  to  produce  testi- 
mony and  make  a  defense. 

The  cause  was  continued  on  motion  of  the 
defendant  to  April  6th,  at  which  time  defend- 
ant pleaded  not  guilty  and  asked  for  a  con- 
tinuance, which  was  denied.  Testimony  was 
introduced  tending  to  substantiate  the  truth 
of  tbe  matter  charged,  and  It  was  shown  that 
appellant  had  filed  in  the  chancery  court 
the  following  purported  affidavit: 

"Sebastian  Chancery  Court,  Ft  Smith  District 

"Edith  Oarvey,  Plaintiff,  v.  John   Garvey, 

Defcudiuit 

"Comes  tbe  above-named  plaintiff  and  defend- 
ant and  agrees  that  this  cause  now  pending  in 
Sebastian  chancery  court  may  be  heard  at 
chambers  before  Hon.  W.  A.  Falconer,  chancel- 
lor, in  his  chambers  at  Ft.  Smith,  Arkansas, 
and  that  the  finding  may  be  entered  of  record  as 
same  as  if  tried  in  regular  term  time.  The  de- 
fendant further  agrees  and  does  hereby  waive 
service  in  the  above-entitled  cause,  and  that 
this  cause  may  be  tried  at  any  time,  and  entered 
of  record  as  though  he,  the  defendant,  bad  hcen 
served  with  regular  service, 

"[Signed]                John  Garvey,  Defendant. 
" Plaintifif. 

"Subscribed  and  sworn  to  before  me  this  the 
29th  day  of  March,  1915. 

"ISeal-j      S.  C.  Reagan,  Notary  Public." 

Pen  and  ink  notation: 

"Recommended  as  being  correct  person  by  P. 
H.  Dickerson,  same  being  a  stranger  to  me. 
I  make  no  charge  for  this  work.    S.  C.  Reagan." 

It  was  shown  also  that  John  Garvey  did 
not  appear  before  the  notary  public  and  make 
the  affidavit;  that  the  jurat  was  attached 
by  the  notary  upon  Dickeraon's  statement 
that  It  would  be  all  right  and  that  Garvey 
had  signed  It  Dickerson  did  not  deny  that 
this  was  a  fact,  but  Insisted  that  the  salt  or 
complaint  for  divorce  had  never  In  fact  been 
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Sled  in  coart,  nor  the  alleged  affidavit  waiv- 
ing service,  and  tbat  It  was  kept  among  bis 
own  private  papers  after  be  liad  concluded 
not  to  bring  tbe  divorce  suit  at  the  time,  tbat 
it  might  be  used  later  on  If  It  was  determin- 
ed to  proceed  with  tbe  suit,  and  tbat  as  a 
matter  of  fact  it  was  signed  by  Jobn  Garvey, 
altbougb  be  did  not  appear  before  tbe  notary 
and  swear  to  it. 

The  court  found  appellant  "guilty  of  know- 
ingly and  fraudulently  offering  to  tbe  court 
a  false  waiver  of  service  on  tbe  defendant," 
and  fined  him  ^50,  and  ordered  him  com- 
mitted to  tbe  county  Jail  for  24  hours,  and 
bis  name  stricken  from  tbe  roll  of  attor- 
neys in  tbe  chancery  court. 

Covington  &  Grant,  of  Ft.  Smith,  and  J.  B. 
London,  of  Alma,  for  appellant.  Jos.  M. 
Hill,  James  F.  Read,  and  Harry  P.  Dally, 
all  of  Ft  Smith,  for  the  State. 

KIBBT,  J.  (after  stating  the  facts  as 
above).  Appellant  Insists  that  the  court  was 
without  authority  to  strike  his  name  from 
the  roll  of  attorneys  of  tbe  chancery  court 
and  disbar  him  from  practice  therein  as  part 
of  the  punishment  Inflicted  for  contempt  and 
that  tbe  judgment  is  not  supported  by  the 
testimony. 

[1,2]  The  contempt  appears  to  have  been 
one  committed  in  the  immediate  view  and 
presence  of  the  court  The  evidence  disclos- 
es that  when  appellant  as  attorney  for  Edith 
Garvey,  made  application  to  the  chancellor 
to  sue  as  a  poor  person,  he  was  asked  if 
Garvey  was  In  town  and  told  to  notify  him 
of  tbe  application.  He  later  returned  to  tbe 
court  and  witbont  explanation  presented  tbe 
said  affidavit  showing  tbe  waiver  of  service. 
The  testimony  shows  at  best  In  bis  favor 
that  the  statement  was  written  out  at  his 
dictation  by  a  stenographer,  and  that  Gar- 
Tey's  name  was  signed  by  the  stenographer, 
a  Miss  Simmons,  at  the  request  of  a  man 
present  who  Dickerson  told  her  was  Gar- 
vey. It  was  not  dated  at  the  time,  which 
was  some  time  before  tbe  29th  day  of  March, 
and  was  dated  upon  tbat  day  when  present- 
ed to  tbe  chancellor,  and  appeared  on  the 
face  of  it  to  have  been  made  and  sworn  to 
on  ttiat  day. 

If  It  be  regarded  a  proceeding  to  punish 
for  c(»tempt  not  committed  within  the  pres- 
ence of  tbe  court  tbe  written  charge  made 
upon  tbe  record  of  tbe  court,  of  which  he 
was  notified  and  given  an  opi>ortunlty  to  an- 
swer, was  sufficient  tis  beld  in  Carl-Lee  v. 
State,  102  Ark.  122,  143  S.  W.  909.  The 
statute  authorizes  the  court  to  punish  for 
criminal  contempt  by  a  fine  and  imprison- 
ment, and  provides  that  tbe  persons  pun- 
ished shall  still  l>e  liable  to  indictment  for 
tbe  offense,  if  it  is  an  indictable  one;  "but 
tbe  oourt  before  which  a  conviction  may  be 
liad  on  such  indictment  shall,  in  forming  its 
sentence,  take  into  consideration  the  punish- 
ment before  inflicted."     Kirby's  Dig.  i  725. 


XMsbarment  of  an  attorney  la  no  part  <ff 
tbe  punishment  prescribed  by  statute  for  an^ 
contempt  of  which  be  may  be  guilty,  nor 
does  bis  punishment  for  any  such  contempt 
prevent  bis  being  disbarred  from  practicing 
in  any  court,  or  all  tbe  courts,  of  the  state, 
if  such  act  is  one  warranting  disbarment 
The  statute  prescribes  the  proceeding  for 
disbarment  which  contemplates  definite 
cbairges  exhibited  against  tbe  offender  and 
a  time  for  a  bearing  fixed,  of  which  he  shall 
be  notified.  Sections  450-466,  Kirby's  Digest. 
Such  proceedings  are  not  criminal,  but  civil, 
in  their  nature.  They  are  not  instituted  nor 
Intended  for  the  purpose  of  punishm^it 

"The  purpose  of  the  proceeding  for  suspension 
and  disbarment  is  to  protect  tbe  court  and  the 
public  from  attorneys  who,  disregarding  their 
oath  of  office,  pervert  and  abuse  those  privileges 
which  they  have  obtained  by  the  high  ofSce  they 
have  secured  from  the  court."  Wernimont  v. 
State,  101  Ark.  216,  142  S.  W.  196,  Ann.  Cas. 
19131),  1156. 

The  accused  is  entitled  to  a  trial  by  a 
jury  in  a  proceeding  to  disbar  If  he  requests 
it,  and  tbe  judgment  of  suspension  or  remov- 
al operates  as  a  removal  or  suspension  from 
practice  in  all  the  courts  of  this  state.  The 
proceeding  for  the  punishment  of  contempt 
of  court  charged  herein  is  criminal  In  its 
nature,  as  distinguished  from  dvll,  and  al- 
though tbe  written  charge  against  the  accus- 
ed, of  which  be  was  notified,  and  appeared 
and  defended  against,  would  have  been  suf- 
ficient as  a  charge  in  a  disbarment  proceed- 
ing, if  it  had  notified  the  appellant  that  that 
was  the  purpose  of  it  It  only  put  him  on  no- 
tice of,  and  required  him  to  answer,  a  charge 
for  contempt 

It  was  not  Intended  that  a  proceeding  to 
punish  for  contempt  and  one  for  disbarment 
of  an  attorney  should  be  joined  in  tbe  same 
charge,  nor  that  disbarment  or  suspensloa 
from  practice  as  an  attorney  and  counselor 
at  law  should  be  inflicted  as  punishment  for 
contempt  of  court,  altbougb  courts  have  in- 
herent power  to  punish  for  contempt,  and 
those  which  grant  licenses  to  attorneys  have 
inherent  power  to  revoke  them.  Our  law 
does  not  contemplate  tbat  an  attorney  may 
be  removed  or  suspended  from  the  practice 
of  his  profession,  unless  upon  written  charg- 
es preferred  and  after  notice  and  an  oppor- 
tunity to  defend  has  been  given.  Tbe  pun- 
ishment of  appellant  for  contempt  by  fine 
and  imprisonment  would  not  have  prevented 
bis  trial  for  disbarment  upon  tbe  same 
charge,  but  he  could  not  be  tried  at  the 
same  time,  upon  the  one  ctiarge,  and  punish- 
ed for  contempt  by  fine  and  Imprisonment, 
and  removed  from  the  practice  of  law  or  dis- 
barred, without  bis  consent 

[3]  It  cannot  be  said  tbat  he  did  not  ob- 
ject to  such  proceeding,  for  there  was  no 
notice  that  ue  was  on  trial  for  disbarment 
or  that  any  such  result  would  follow  bis 
conviction  for  contempt,  and  since  the  judg- 
ment of  removal  or  suspension  of  an  attor- 
ney in  a  disbarment  proceeding,  by  a  court 
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havliiK  authority  to  render  It,  operates  while 
It  continues  In  force  as  a  remoTal  or  sus- 
pension from  practice  in  all  the  courts  of 
the  state,  no  such  Judgment  should  be  ren- 
dered, except  upon  a  formal  charge  therefor 
In  accordance  with  the  statute.  Beene  v. 
State,  22  Ark.  166;  Nldiols  t.  UtUe,  112 
Ark.  213,  168  S.  W.  301. 

The  court  erred  In  Its  Judgment  disbarring 
the  attorney,  and,  being  without  authority 
to  order  his  removal  as  punishment  for  con- 
tempt in  the  proceeding,  that  part  of  its 
Judgment  will  be  quashed,  and  otherwise  It 
will  be  afiarmed. 

It  is  so  ordered. 


HcLAUOHUN  t.  BENSON,  Pros.  Atty..  et  al. 

(So.  131.) 
(Supreme  Court  of  Arkansas.     Sept.  27,  1915.) 
CRIMINAL  Law  *=»1159— APPEAL/— Bevww— 

SuvnCIKNCY    OF    EVIDBNCE. 

Id  testing  sufficiencr  of  evidence  on  appeal, 
it  is  onl^  necessary  that  there  should  be  some 
subRtantial  evidence  upon  whidi  to  base  the 
verdict,  since  passing  upon  issues  of  fact  by 
weighinj;  the  credibihty  of  witnesses  is  pecul- 
iarly within  the  province  of  the  jury. 

[Ed.  Note. — For  other  cas^s,  see  Criminal 
Law,  Cent.  Dig.  H  3074-3083;    Dec.  Dig.  «=> 

Appeal  from  Franklin  Chancery  Court ; 
T.  H.  Humphreys,  Chancellor. 

Suit  by  Neal  McLaughlin  against  J.  D. 
Benson,  Prosecuting  Attorney,  and  the  Su- 
perintendent of  the  State  Penitentiary. 
From  a  decree  dismissing  the  complaint, 
complainant  appeals.    Affirmed. 

See,  also,  174  S,  W.  234. 

Tills  Is  an  appeal  from  the  decree  of  the 
Franklin  chancery  court  dismissing,  for 
want  of  equity,  the  coinpl.tint  of  app^ant 
filed  In  that  court  against  the  appellees,  the 
prosecuting  attorney  of  the  Fifteenth  judi- 
cial circuit,  and  the  superintendent  of  the 
state  penlt«itlary.  By  this  suit  the  appel- 
lant sought  to  bare  the  state,  through  Its 
prosecuting  attorney,  to  submit  to  a  new 
trial  of  appellant's  case  and  to  restrain  the 
execution  of  the  judgment  of  the  EYanklln 
circuit  court  pronouncing  a  sentence  of  death 
against  appellant 

Among  other  things,  the  appellant  alleges 
that  he  was  not  guilty  of  the  crime  of  rape 
of  which  he  was  convicted  and  for  which  he 
was  sentenced  to  be  electrocuted  in  the 
Franklin  circuit  court  He  alleges  that  the 
verdict  and  judgment  of  that  court  were  con- 
trary to  law  and  the  evidence;  that  he  had 
ai^)ealed  from  the  Judgment  and  was  al- 
lowed 30  days  to  file  his  bill  of  exceptions; 
that  the  bill  of  exceptions  would  have  shown 
errors  in  the  rulings  of  the  trial  court  in 
overruling  his  motion  for  a  new  trial  which 
would  have  entitled  him,  on  appeal  to  the 
Supreme  Court  to  a  reversal  of  the  Judg- 
ment and  a  new  trial  of  his  case  In  the  clr- 


cult'conrt  He  further  alleged  that  the  bin  of 
exceptions  was  not  filed  within  the  time 
allowed  by  the  trial  court,  and  sets  forth 
fbcts  (whldi  it  is  unnecessary  to  detail) 
showing  that  the  failure  to  file  the  bill  of 
exceptions  within  the  time  allowed  was  not 
on  account  of  any  negligence  legally  attribu- 
table to  appellant  but  that  It  was  through 
the  carelessness  or  negligence  of  those  for 
whose  conduct  appellant  was  in  no  wise 
responsible,  and  that  by  reason  of  the  fault 
and  carelessness  of  others  appellant  was 
denied,  on  appeal  to  the  Supreme  Court,  a 
hearing  upon  the  exceptions  which  he  had 
reserved  at  the  trial  and  which,  if  consider- 
ed by  the  Supreme  Court,  he  says  would 
have  resulted  In  a  reversal  of  the  Judgment 
and  sentence  of  death  against  him  and  In  the 
granting  of  a  new  trial.  The  sufficiency  of 
the  complaint  was  challenged  by  a  demurrer, 
and  Its  allegations  were  put  In  Issue  by  the 
answer.  Oral  testimony  was  taken  before 
the  court  and  was  reduced  to  writing,  and 
was  embodied  In  the  bill  of  exceptions  signed 
by  the  chancellor.  Iliere  was  also  tendered 
with  the  complaint  as  an  exhibit  the  bill  of 
exceptions  containing  the  evidence  whldi 
was  adduced  on  the  trial  of  the  cause  be- 
fore Hon.  J.  H.  E^ans,  Judge  of  the  Franklin 
circuit  court  and  the  bill  of  exceptions  sign- 
ed by  the  chancellor  recites  that: 

"The  plaintiff  introduced  in  evidence  the  bill 
of  exceptions  filed  with  the  complaint  herein 
as  a  part  of  the  evidence  in  this  cause." 

The  bill  of  exceptions  signed  by  the  chan- 
cellor further  recites: 

"This  is  all  the  testimony  introduced  on  the 
part  of  the  plaintiff  and  all  of  the  testimony 
introduced  upon  the  trial  of  the  cause  by  ei- 
ther party." 

The  chancellor  found: 

"That  the  said  Neal  McLauKhlin,  in  perfecting 
and  filing  his  bill  of  exceptions  referred  to  in 
the  complaint  herein,  did  not  use  such  degree 
of  diligence  as  was  demanded,  so  that  the  fail- 
ure to  obtain  the  filing  thereof  within  the 
time  decreed  b^  the  court  in  which  said  ac- 
tion was  pendinc  was  not  without  fault  ot 
the  said  Neal  Mcliaugblin  in  that  bebalL" 

John  D.  Arbuckle  and  J.  V.  Bourland,  both 
of  Ft  Smith,  for  aK>ellant  Wm.  L.  Moose, 
Atty.  Gen.,  and  Jno.  P.  Streepey,  Asst  Atty. 
Gen.,  for  appellees. 

WOOD,  3.  (after  stating  the  facts  as 
above).  The  Attorney  Graeral,  for  appellees, 
contends  that  the  chancery  court  was  without 
Jurisdiction  to  grant  the  relief  sought  in  the 
complaint  while  learned  counsel  for  the  ap- 
pellant, on  the  other  band,  maintain  that  the 
chancery  court  has  such  Jurisdiction,  and 
they  have  presented  an  elaborate  brief  and 
cited  numerous  authorities  to  support  their 
contention.  It  Is  also  insisted  by  the  Attor- 
ney General  that  the  chancellor  was  correct 
In  finding  that  the  falluie  to  file  the  bill  of 
exertions  within  the  time  allowed  by  the 
trial  court  was  on  account  of  the  fault  of  the 
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appellant,  while  counsel  for  the  appellant 
stFenuoosly  contend  that  the  chancellor  erred 
In  80  finding.  We  find  It  unnecessary  to  de- 
termine either  of  these  questions;  for,  If  It 
be  conceded  that  the  chancery  court  had  ju- 
risdiction to  grant  the  relief  prayed,  and  that 
tbe  chancellor  erred  In  finding  that  the  fall- 
are  to  obtain  and  file  the  blU  of  exceptions 
\rlthln  the  time  allowed  by  the  trial  court 
was  because  of  the  fault  or  carelessness  of 
the  appellant,  the  record  on  this  appeal  nev- 
ertheless discloses  that  the  decree  of  the 
chancery  court  dismissing  appellant's  com- 
plaint was  correct  and  must  be  affirmed  for 
another  reason,  to  wit:  The  bill  of  ezcep- 
UoQs,  made  an  exhibit  to  appellant's  com- 
plaint, which  contains  a  statement  of  the  evi- 
dence that  was  introduced  before  the  chan- 
cellor, does  not  show  any  ground  upon  which 
the  Supreme  Court  would  have  been  authoriz- 
ed to  reverse  the  judgment  of  the  trial  court 
had  this  bin  of  exceptions  heen  filed  within 
the  time  allowed  by  the  trial  court,  and  had 
this  become  a  part  of  the  record  on  appeal 
to  the  Supreme  Court.  This  court  on  the  ap- 
peal in  the  case  of  McLaughlin  v.  State,  174 
S.  W.  234,  did  not  discover  any  error  on  the 
face  of  the  record. 

The  present  record  does  not  show  that  the 
appellant  had  reserved  any  exceptions  to  the 
rulings  of  the  circuit  court  In  the  trial  of  his 
case  before  that  court  that  would  have  war- 
ranted this  court  In  reversing  the  Judgment 
of  the  trial  court,  even  if  the  bill  of  excep- 
tions had  been  filed  within  the  time  allowed 
for  filing  tbe  sama  While  It  Is  alleged  in  the 
complaint  that  the  court  erred  in  its  ruling 
upon  certain  Instructions,  and  that  exceptions 
were  saved  to  the  court's  ruling  in  the  giving 
and  refusing  of  Instructions,  these  alleged  in- 
structions and  rulings  were  not  presented  to 
the  chancellor  on  the  hearing  of  the  present 
canse.  Neither  the  insti^ictions  nor  the  trial 
court's  rulings  thereon  were  in  evidence  be- 
fore the  chancellor,  and  are  not  before  us, 
and  it  is  imposslt)le  therefore  for  us  to  de- 
termine whether  or  not  the  circuit  court 
made  any  erroneous  rulings  at  the  trial 
which  resulted  in  appellant's  convictioa  of 
the  crime  of  rape. 

Counsel  for  appellant  strenuously  urge  that 
the  evidence  as  contained  In  the  original  bill 
of  exceptions,  and  which  was  made  a  part  of 
the  evidence  in  the  hearing  of  the  present 
case  before  the  chancellor,  failed  to  sustain 
the  verdict  of  the  jury,  and  that  a  new  trial 
should  liave  been  granted  on  account  of  the 
insufficiency  of  tbe  evidence.  We  have  care- 
fully read  the  testimony  as  set  forth  in  the 
orl^nal  bill  of  exceptions  contained  in  this 
record,  and  we  are  of  the  opinion  that  if  this 
testimony  had  been  in  the  record  on  the  ap- 
peal from  the  judgment  of  the  circuit  court, 
and  if  the  record  on  that  appeal  had  shown 


that  an  exception  had  been*  properly  taken  to 
the  ruling  of  the  court  In  refusing  to  grant 
appellant's  motion  for  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  evidence  to 
sustain  the  verdict,  still  ttds  court  would  not 
have  reversed  such  ruling  of  the  trial  court 
The  evidence.  In  other  words,  that  was  taken 
in  tbe  trial  of  appellant  before  the  circuit 
court  is  amply  sufficient  to  sustain  the  ver- 
dict of  the  jury.  It  is  unnecessary  to  set 
out  and  discuss  this  evidence  In  detail.  The 
testimony  of  the  prosecutrix  at  the  trial  be- 
fore the  circuit  court  showed  that  she  met 
appellant  on  the  path  that  she  was  traveling 
through  tbe  woods  while  returning  from 
church  to  the  place  where  she  was  then  stop- 
ping, and  that  he  threw  her  upon  the  ground 
and  had  sexual  intercourse  with  her  forcibly 
and  against  her  will.  She  positively  identi- 
fied appellant  as  the  one  who  had  had  such 
intercourse  with  her,  and  detailed  the  circum- 
stances at  the  time  and  immediately  there- 
after, all  in  such  manner  as  to  convince  tbe 
jury  of  appellant's  guilt 

It  was  peculiarly  within  the  province  ot 
the  jury  to  pass  upon  the  issue  of  fact  It 
was  their  province  to  weigh  the  credibility 
of  the  witnesses.  In  testing  the  sufficiency 
of  the  evidence  here  it  is  only  necessary  that 
there  should  be  some  substantial  evidoice 
upon  which  to  base  the  verdict  This  is  the 
unvarying  rule  of  this  court  E}asley  v.  State, 
109  Ark.  130,  159  S.  W.  36.  This  record 
shows  evidence  of  a  substantial  character  in 
support  of  the  verdict  Tbe  appellant  there- 
fore did  not  disclose  to  the  chancery  court 
that  he  had  any  grounds  to  Justify  that 
court  in  granting  the  relief  sought  in  his 
complaint  As  early  as  Leigh  v.  Armor,  35 
Ark.  123,  we  said: 

"It  is  well  settled  that  where  a  judgment  ia 
obtained  in  a  court  of  law  by  fraud,  accident, 
or  mistake,  unmixed  with  negligence  on  the 
part  of  the  party  against  whom  it  is  rendered, 
a  court  of  equity  has  jurisdiction,  on  a  showing 
of  a  meritorious  defense  or  cause  of  action, 
to  compel  the  party  obtaining  the  judgment  to 
submit  to  a  new  mal.  But  it  is  agreed  that 
this  power  should  be  exercised  with  great  cau- 
tion, and  the  application  of  the  doctrine  is  gen- 
erally restricted,  and  is  confined  to  cases  which 
present  pecuUar  circumstances,  under  the  max- 
im that  there  must  be  an  end  of  litigation." 

See,  also,  Kansas,  etc,  R.  Co.  v.  Fltzhugh, 
61  Ark.  341-347,  33  S.  W.  960,  64  Am.  St 
Rep.  211. 

The  above  principles  apply  bere.  Appellant 
did  not  disclose  any  error  in  this  record  that 
would  have  justified  the  court  of  chancery 
(conceding  that  it  bad  Jurisdiction)  in  re- 
straining the  judgment  of  the  law  court  and 
in  compelling  the  state  to  submit  to  a  new 
trial. 

The  decree  is  therefore  correct  and  is  af- 
firmed. 
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BABRENTINE  t.  HENBY  WBAPE  GO. 

(No.  147.) 

(Supreme  Court  of  Arkansas.     Oct.  4,  1916.) 

1.  Masteb  and  Servant  $=3286  —  Actions 
70B  Injtjkies— Questions  fob  Jubt. 

An  employer  allowed  its  employes  to  re- 
main in  its  plant  and  on  its  grounds  during  the 
noon  hour  without  any  restrictions  as  to  their 
conduct.  Certain  of  the  employes  engaged  in  a 
sham  battle  with  rocks  upon  such  grounds,  and 
plaintiff,  who  was  not  engaged  in  the  rock 
throwing,  but  who  was  returning  to  his  work, 
was  struck  and  injured.  There  was  evidence 
that  it  was  known  to  the  employer  that  the 
employes  indulged  in  this  practice,  and  that 
the  superintendent  and  foreman  had  remonstrat- 
ed with  them,  and  ordered  the  practice  stop- 
ped when  they  bad  seen  it  engaged  in.  The 
superintendent  and  foreman  testified  that  they 
hud  no  control  of  the  employes  during  the  time 
that  the  plant  was  not  in  operation.  Held,  that 
the  employer's  negligence  was  a  question  for 
the  jury,  as  it  could  not  be  said  as  a  matter  of 
law,  that  the  employer  had  no  control  of  the 
employes  upon  its  premises  while  the  plant  was 
not  in  operation,  and  the  testimony  as  to  lis 
conduct  in  discouraging  the  practice  of  throw- 
ing stones  on  the  premises,  though  it  would  have 
supported  a  verdict  for  the  employer,  did  not, 
as  a  matter  of  law,  show  the  exercise  of  ordi- 
nary care  to  free  the  premises  of  known  dan- 
gers. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f§  1001,  1006,  1010-1015, 
1017-1033,  103&-1042,  1044,  104&-1060;  Dec. 
Dig.  <Sss»286.] 

2.  Afpeai.  and  Ebbob  ®=»927— Review— Di- 
BBCTioN  or  Vebdict. 

In  determining  on  appeal  the  correctness 
of  the  trial  court's  action  in  directing  a  verdict, 
that  view  of  the  evidence  which  is  most  fa- 
vorable to  the  party  against  whom  the  verdict 
is  directed  is  to  be  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  2912,  2917,  3748,  3758, 
4024;    Dec.  Dig.  <S=5927.] 

8.  Tbial  €=>130— Dibection  of  Vebdict. 

Where  there  is  any  evidence  tending  to  es- 
tablish an  issue  in  favor  of  a  party,  it  is  error 
to  take  the  case  from  the  jury  and  direct  a  ver- 
dict against  such  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  332,  333,  338-341,  365;   Dec.  D?g.  «=» 

Appeal  from  Circuit  Ck>urt,  White  County; 
J.  M.  Jackson,  Judge. 

Action  t>y  James  W.  Barrentlne  against 
the  Henry  Wrape  Company.  From  a  Judg- 
ment on  a  directed  verdict  for  defendant, 
plaintiff  appeals.     Reversed   and  remanded. 

J.  N.  Rachels,  John  E.  Miller,  and  W.  H. 
Tamell,  Jr.,  all  of  Searcy,  for  appellant. 
Brundldge  &  Neelly,  of  Searcy,  for  appellee. 

KIRBY,  J.  This  appeal  is  from  a  direct- 
ed verdict.  [1]  This  is  the  second  suit  for 
damages  for  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  appellee  in 
failing  to  exercise  ordinary  care  to  protect 
appellant  while  upon  its  premises  and  In  its 
plant  as  he  was  returning  to  his  work. 
After  going  to  dinner  on  the  day  of  the  in- 
Jury  be  was  returning  to  resume  work  at  bis 
place,  and  when  within  a  few  feet  of  bis 


place  of  employment,  and  shortly  before  tbe 
hour  to  begin,  some  of  tbe  other  employes 
who  had  engaged  In  a  sham  battle  with  rocks 
upon  the  grounds  threw  a  stone  which  atmck 
him  in  the  eye  and  put  it  out. 

In  the  first  suit  tbe  complaint  was  held 
tnsufflclent  upon  demurrer,  and  tbe  law 
relating  to  the  liability  was  declared.  Bar- 
rentlne V.  Henry  Wrape  Co.,  105  Ark.  485, 
152  S.  W.  158.    It  was  there  said : 

"The  master  owes  to  his  servants,  while  on 
his  premises  to  perform  service,  and  also  to 
strangers  who  rightfully  come  upon  the  prem- 
ises, the  duty  of  exercising  ormnary  care  to 
free  the  premises  from  known  dangers,  all  dan- 
gers of  which  the  master  is  informed.  This,  of 
course,  includes  dangers  arising  from  negligent 
or  willful  acts  of  the  servants.  Though  it  is 
not  essential  to  tbe  master's  liability  that  the 
negligent  servant  should  be  acting  at  the  time 
within  the  scope  of  his  authority,  yet  it  is  es- 
sential that  the  master  should  have  control  of 
him  or  the  opportunity  to  control  his  actions 
before  the  liability  attaches  on  account  of  his 
conduct.  If  tbe  servant  in  committing  the  neg- 
ligent act  is  not  proceeding  within  the  line  of 
his  duty,  and  is  not  at  the  time  within  the  con- 
trol of  the  master,  then  the  latter  is  not  liable." 

The  testimony  tends  to  show  that  appe- 
lant was  not  engaged  in  tbe  rock  throwing 
which  many  of  the  other  employ^  indulged 
in  for  diversion  daring  the  noon  hour,  as  be 
was  returning  to  tbe  machine  where  be  work- 
ed, and  immediately  before  the  time  to  begin 
he  was  struck  by  a  stone  or  missile  thrown 
by  some  of  the  others,  inflicting  tbe  injury 
complained  of,  and  also  that  it  was  known 
to  the  master  that  the  employes  indulged  in 
such  practice,  and  the  superintendent  and 
foreman  bad  remonstrated  with  them  and 
ordered  the  practice  stopped  when  they  had 
seen  it  engaged  in.  It  was  further  shown 
that  the  men  were  allowed  to  remain  in  the 
plant  and  on  the  grounds  during  the  noon 
hour  without  any  restrictions  as  to  their 
conduct;  and  the  superintendent  and  fore- 
man testified  that  they  had  no  control  of 
the  employes  during  the  time  that  the  plant 
was  not  In  operation,  and,  under  these  cir- 
cumstances, tbere  was  a  question  for  the 
Jury  to  determine  whether  the  master  was 
negligent  and  failed  to  exercise  ordinary 
care  for  the  protection  of  appellant 

[i,  8]  In  determining  on  appeal  the  cor- 
rectness of  tbe  trial  court's  action  In  direct- 
ing a  verdict  for  either  party,  the  rule  is 
to  take  that  view  of  the  evidence  that  is 
most  favorable  to  the  party  against  whom 
the  verdict  Is  directed,  and  where  there  is 
any  evidence  tending  to  establish  an  issue 
in  favor  of  the  party  against  whom  the  ver- 
dict is  directed,  it  is  error  to  take  the  case 
from  the  Jury.  Williams  v.  St  L.  &  S.  F.  R. 
Co.,  103  Ark.  401,  147  S.  W.  93;  Phoenix 
Cement  Co.  v.  Russellvllle  Water  &  Light 
Co.,  101  Ark.  22,  140  S.  W.  996;  Curtis  v. 
St  L.  &  S.  F.  B.  Co.,  96  Ark.  394,  131  S.  W. 
947,  34  L.  -R.  A.  (N.  S.)  466,  Ann.  Cas.  1912B. 
685. 
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It  cannot  be  said  that  the  testimony  Is 
xmdlsputed,  nor  tbat  dlfFerent  minds  conld 
not  draw  different  conclaslons  from  it  relat- 
ing to  the  question  of  the  exercise  of  ordi- 
nary care  by  the  master  to  protect  the  serv- 
ant It  is  true  the  superintendent  and 
foreman  both  testified  that  they  had  no  con- 
trol of  the  employes  on  the  grounds  or 
premises  daring  the  noon  hour,  and  that 
they  were^  under  no  restrictions  whatever, 
bnt  it  is  also  shown  that  the  master  knew 
of  the  habit  Indulged  in  by  the  employes  of 
throwing  stones  upon  the  grounds;  and, 
while  there  Is  testimony  tending  to  show 
tbat  they  stopped  the  employes  from  doing 
this  when  they  were  seen  to  be  engaged  in 
It,  it  still  remains  a  question  for  the  Jury  to 
determine  whether  such  conduct  was  the 
exercise  of  ordinary  care  required  by  law  of 
the  master.  As  a  matter  of  law,  it  cannot 
be  said  that  a  master  had  no  control  of  the 
servants  upon  his  premises  during  the  noon 
hour  when  the  plant  was  not  In  operation, 
because  he  exercLsed  none;  and,  although  the 
testimony  showing  appellee's  conduct  In  dis- 
couraging the  practice  of  throwing  stones 
upon  the  premises  is  amply  sufficient  to  have 
supported  a  verdict  in  its  favor,  if  one  had 
been  rendered,  it  is  not  sufficient  to  be  de- 
clared, as  a  matter  of  law,  the  exercise  of 
ordinary  care  to  free  Its  premises  of  known 
dangers. 

The  court  erred  in  directing  the  verdict. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 


SWJT  V.  McCBAW,  PERKINS  &  WEBBER 

CO.    (No.  67.) 
(Supreme  Court  of  Arkansas.    June  21,  1916.) 

1.  Fbatidulbnt  Convetancks  «=»800— 

VoLnNTART     CBABACTEB     OF    CoNVEYANCB— 

Sufficiency  of  Evidence. 

In  a  creditors'  suit  to  uncover  a  parcel  of 
realty  in  the  hands  of  the  judgment  debtor's 
wife,  evidence  held  sufficient  to  show  that  the 
land  which  the  debtor  conveyed  was  originally 
purchased  with  the  wife's  money ;  title  being 
taken  in  the  husband's  name. 

[Ed.  Note. — For  other  coses,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §{  896-903 ;  Dec.  Dig. 
<e=>300.] 

2.  PbACDULENT  CONVETANCEa  iS=s3(X)— 
VOLCNTABT  CHABACTEB  OF  CONVEYANCE— 
SUFFICIENCT  OF  EVIDENCE. 

In  a  creditors'  suit  to  uncover  a  parcel  of 
realty  conveyed  to  the  judgment  debtor's  wife 
by  deed  of  trust,  evidence  held  to  support  the 
chancellor's  finding  that  the  conveyance  was 
voluntary  and  to  put  the  property  beyond  plain- 
fins  reach. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {{  896-903 ;  Dec.  Dig. 
^=300.] 

3.  Pbauduuent  Conveyances  €=»800— Hoa- 

BAND  AND   WiFE— EVIDENCE  AS  TO  CONSID- 
UATION. 

, .  Though  an  insolvent  husband  justly  in- 
debted to  his  wife  may  validly  appropriate  his 
property  to  pay  her  in  preference  to  his  other 
creditors,  where  the  wife,  to  establish  her  status 
M  creditor,  asserts  that  she  loaned  money  to 


her  husband  many  years  previous  without  writ- 
ten evidence  of  his  agreement  to  repay  her,  her 
bare  statements  should  be  corroborated  before 
accepted  in  support  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  (§  896-903;  Dec  Dig. 
<S=>300.] 

4.  Fraudulent  Conveyances  <S=»313  — Db- 
CBEE  OF  Sale— Pbopbiety. 

Where,  in  a  creditors'  suit  to  uncover  real- 
ty of  a  judgment  debtor  conveyed  to  his  wife, 
the  court  ordered  the  sale  of  the  property  wliich 
had  been  uncovered  by  its  decree,  such  action 
was  proper,  since  a  chancery  court,  which  ac- 
quires jurisdiction  to  set  aside  fraudulent  con- 
veyances, should  not  only  grant  the  relief  pray- 
ed for,  but  enforce  the  lien  by  ordering  the  land 
in  controversy  sold  to  satisfy  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  96»-970 ;  Dec.  Dig. 
«=3313.] 

5.  Fbaudulent  Convetances  «=>313  —  Db- 
CBEE  OF  Sale— Pbopbiety. 

Where,  in  a  judgment  creditors*  suit  to  un- 
cover realty  in  the  hands  of  the  debtor's  wife, 
the  order  or  sale  of  the  property  gave  the  debtor 
only  five  days  to  pay  the  judgment  to  escape 
sale,  such  decree  was  improper,  as  allowing  an 
unreasonably  short  time. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  968-970 ;  Dec.  Dig. 
«s»313.] 

Appeal  from  Pulaski  Chancery  Court;  John 
E.  Martineau,  Chancellor. 

Suit  by  the  McCraw,  Perking  &  Webber 
Company  against  S.  A.  Scott  and  another. 
Decree  for  plaintiff,  and  the  named  defendant 
aijpeals.  Reversed  in  part,  and  afBrmed  In 
part 

Baldy  Vinson,  of  Lake  Village,  and  S.  M. 
Wasaell  and  Miles  &  Wade,  all  of  LitUe  Rock, 
for  appellant  Riddick  &  Dobyns,  of  Uttie 
Rock,  for  appellee. 

SMITH,  J.  Appellee  was  the  plaintiff  be- 
low, and  alleged  in  its  complaint  that  on  the 
27th  day  of  March,  1914,  it  recovered  a  Judg- 
ment against  appellant.  Dr.  S.  A.  Seott,  for 
the  Slim  of  $2,303.20,  with  interest,  and  that 
the  suit  on  which  this  Judgment  was  obtained 
was  filed  on  the  16th  of  June,  1913,  and  that 
in  anticipation  of  the  filing  of  this  suit  Dr. 
Scott  had  executed  a  voluntary  conveyance 
to  his  wife  to  lot  No.  10,  in  block  No.  9,  of 
Sheldon's  addition  to  the  city  of  Littie  Rock. 
The  date  of  the  deed  to  Mrs.  Scott  was  Octo- 
ber 21,  1913.  Before  the  date  of  the  sub- 
mission  of    this   cause   the   complaint    was 

amended  to  allege  that  on  the day  of 

June,  1913,  appellant,  Dr.  Scott,  had  execut- 
ed a  deed  of  trust  in  favor  of  his  wife  to 
certain  other  property  there  described,  and 
that  this  conveyance  was  a  voluntary  one, 
for  the  fraudulent  purpose  of  enabling  ap- 
pellants to  cheat,  hinder,  and  delay  appellee 
in  the  collection  of  Its  Just  demand  against 
Dr.  Scott  After  appellee  had  recovered 
Judgment  against  Dr.  Scott  in  the  original 
suit,  he  prosecuted  an  appeal  to  this  court, 
and  appellee  prosecuted  a  cross-appeal,  and 
we  have  only  recently  handed  down  an  opln- 
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Ion  upon  that  appeal.  See  Scott  y.  McGraw, 
Perkins  &  Webber  Oo.,  177  S.  W.  901. 

Upon  the  trial  of  the  canse  brought  to  uncov- 
er the  iffoi>erty  alleged  to  have  been  fraudu- 
lently conveyed  by  Dr.  Scott  to  his  vrtfe  and 
for  her  use  and  benefit,  the  court  found  that 
the  said  deed  and  the  deed  of  trust  were  vol- 
untary conveyances  executed  for  the  fraudu- 
lent purpose  of  defeating  appellee  In  the  col- 
lection of  its  judgment,  and  it  was  there  de- 
creed that  If  said  Judgment  was  not  iKild 
within  five  days,  together  with  the  Interest 
and  all  costs,  that  the  property  there  uncov- 
ered should  be  sold  by  the  clerk  of  the  chan- 
cery court  as  commissioner  named  for  that 
purpose.  Ai^Uants  complain  alike  of  the 
action  of  the  court  in  decreeing  said  convey- 
ances to  be  fraudulent,  and  of  the  court's  ac- 
tion in  decreeing  a  sale  of  said  land  by  the 
commissioner  named  for  that  purpose,  and  It 
Is  now  urged  that  In  no  event  should  said 
lands  be  sold  by  the  commissioner  of  the 
court  but  that  a  sale  thereof,  if  made  at  all, 
should  be  made  under  an  execution  duly  lev- 
ied upon  said  property. 

LI]  We  think  the  court  erroneously  found 
that  the  deed  from  appellant,  Scott,  to  his 
wife  for  the  said  lot  No.  10,  blodt  9,  was 
fraudulent  The  facts  appear  to  be  that  Dr. 
Scott  had  but  little,  If  any,  proi)erty  of  his 
own  at  the  time  of  his  marriage,  but  that  his 
wife  acquired,  through  her  father,  a  very 
valuable  estate;  that  the  health  of  appel- 
lant's wife  had  failed,  and  she  was  brought 
to  Little  Bock  for  treatment,  whereupon  the 
said  lot,  which  adjoined  the  homestead,  was 
purchased.  The  proof  appears  reasonably  cer- 
tain that  the  Initial  cash  imyment  of  one- 
third,  made  at  the  time  of  the  purchase  of 
this  lot,  was  advanced  by  Mrs.  Scott's  fa- 
ther, and  that  It  was  Intended  that  the  title 
to  the  lot  should  be  taken  in  her  name.  It 
also  appears  reasonably  certain  that  the  re- 
maining payments  were  made  with  funds 
belonging  to  his  wife,  and  he  testified  that, 
although  these  remaining  payments  were 
made  after  the  deed  had  been  taken  in  his 
own  name,  it  was  understood  and  agreed 
that  when  the  purchase  money  had  been 
paid,  and  the  vendor's  lien  for  the  purchase 
money  had  been  satisfied,  he  should  then  con- 
vey said  lot  to  his  wife,  and  that  be  did  so 
convey  It  to  her  within  ten  days  after  the 
last  of  the  purchase  money  had  been  paid. 

[2]  But  the  facts  appear  to  be  otherwise 
with  reference  to  the  lands  described  in  the 
deed  of  trust,  which  recited  that  it  had  been 
executed  for  the  purpose  of  securing  an  In- 
debtedness of  $16,000  due  by  appellant  to  his 
wife.  We  think  the  chancellor's  finding  that 
this  conveyance  was  a  voluntary  one,  and 
was  executed  for  the  purpose  of  putting  the 
property  beyond  the  reach  of  appellee.  Is  not 
contrary  to  the  preponderance  of  the  evi- 
dence^ It  was  alleged  and  admitted  that  ap- 
pellant, Scott,  conveyed  in  this  deed  of  trust 
all  of  his  property,  and  If  the  conveyance  is 


a  valid  one  it  renders  him  wholly  In»lvent 
Mrs.  Scott  owned  extensive  and  valuable 
farming  land  in  Chicot  county.  Ark.,  and  the 
town  of  Eudora  was  laid  off  cm  her  land,  and 
appellant  received  large  sums  of  money  from 
the  rent  of  these  lands  and  from  the  sale  of 
lots  In  the  town  of  Budora.  Appellant 
bought  and  sold  real  property  on  an  extenslye 
scale,  and  while  some  of  his  Investments 
proved  to  be  profitable  he  lost  mopey  In  most 
of  them.  During  this  time  appellant,  Scott, 
had  accounts  in  several  banks,  some  of  which 
he  kept  In  the  name  of  his  vdfe ;  but  all  of 
these  accounts  were  subject  to  his  check,  and 
were  drawn  upon  In  the  name  of  his  wife  by 
him,  and  no  attempt  appears  to  have  been 
made  to  keep  any  separate  account  of  the 
money  received  from  the  rent  or  sale  of 
any  of  his  wife's  property,  and  there  Is  noth- 
ing to  indicate  that  the  use  which  he  made  of 
his  wife's  money  was  Intended  as  a  loan,  and 
no  notes  were  ever  given,  nor  was  there 
other  evidence  that  these  transactions  were 
loans,  although  the  use  of  this  money  ex- 
tended over  a  period  of  about  nine  years. 
The  proof  shows  that  on  the  6th  of  June, 
1913,  an  attorney  representing  appellee  call- 
ed on  appellant,  Scott,  at  his  home  In  the 
city  of  Little  Rock  and  demanded  payment 
of  the  sum  due  appellee,  but,  falling  to  get 
satisfaction,  notified  appellant,  Scott,  that 
suit  would  be  filed  against  him  at  once  to  col- 
lect the  account  On  the  10th  of  June  there- 
after the  deed  of  trust  conveying  the  prop- 
erty In  question  to  Mrs.  Scott  was  filed  for 
record  in  Chicot  coimty,  and  on  the  18th  day 
of  June  thereafter  the  same  Instrument  was 
filed  for  record  In  Pulaski  county ;  and  while 
the  proof  does  not  show  the  value  of  the 
property  so  conveyed,  it  Is  admitted  that  it 
embraced  everything  owned  by  appellant, 
Scott 

[3]  In  the  case  of  Waters  v.  Merit  Pants 
Co.,  76  Ark.  254,  88  S.  W.  879,  It  was  said: 

"It  is  settled  by  the  dedsions  of  this  court 
that  an  insolvent  husband,  when  justly  indebt- 
ed to  iiis  wife,  may,  without  fraud,  prefer  her 
claim  to  that  of  other  creditors,  and  make  valid 
appropriation  of  his  property  to  pay  it,  even 
though  the  result  be  to  deprive  other  creditors 
of  the  means  to  satisfy  their  claims.  But  such 
transactions  between  husband  and  wife  are 
viewed  by  the  courts  with  suspicion,  and  the 
perfect  good  faith  of  the  transaction  must  b« 
established  by  proof.  Where  the  wife  asserts, 
as  a  consideration  for  conveyance  of  his  prop- 
erty to  her,  a  claim  of  debt  against  her  insol- 
vent husband  for  money  loaned  to  him  many 
years  previous,  no  note  or  other  written  evi- 
dence of  an  agreement  to  repay  being  shown  to 
have  been  executed,  and  the  alleged  debt  having 
become  stale  by  long  lapse  of  time,  aa  in  this 
case,  her  bare  statement  should  be  corroborat- 
ed by  some  other  evidence  of  the  existence  of 
a  valid  debt,  before  the  courts  can  accept  it  in 
support  of  the  conveyance." 

There  Is  no  evidence  of  this  Indebtedness, 
except  that  of  appellant  and,  as  has  been 
said,  there  was  no  note  or  other  writing  evi- 
dencing its  existence.  Appellant  dealt  with 
the  property  In  question  as  his  own,  and  It 
formed  in  part  at  least  the  basis  of  the  cred- 
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It  extended  him.  Goodrldi  t.  BagneU  Tim- 
ber Co.,  105  Ark.  00,  ISO  S.  W.  406. 

[4]  Nor  do  we  think  any  error  was  com- 
mitted by  the  court  in  ordering  the  sale  of 
the  property  which  had  been  ancovered  by 
the  decree  of  the  conrt.  In  the  case  of 
Merchants'  &  Farmers'  Bank  ▼.  Harris,  113 
Ark.  m,  167  8.  W.  700,  it  was  said: 

"The  chancery  court,  having  acquired  Jnria- 
diction  for  the  purpose  of  setting  aside  the 
fraudulent  conveyance,  should  not  only  grant 
the  relief  prayed  for  in  that  respect,  but  should 
proceed  to  enforce  the  hen  by  ordering  the  land 
m  controversy  sold  to  satisfy  the  judgment 
in  favor  of  appellant.  The  chancery  court, 
haTing  assumed  jurisdiction  for  one  purpose, 
will  retain  it  for  all,  and  grant  all  the  relief, 
kgal  or  equitable,  to  which  the  parties  are  en- 
titled. See  Apperson  v.  Ford,  23  Ark.  746; 
Appcrson  v.  Burgett,  33  Ark.  328;  Cribbs  v. 
Walker,  74  Ark.  104  [85  S.  W.  2441;  Dugan 
T.  KeUy,  75  Ark.  55  [86  S.  W.  831] ;  Dickinson 
r.  Arkansas  City  Imp,  Co.,  77  Ark.  576  [92  S. 
W.  21,  113  Am.  St  Bep,  170]." 

[i]  We  think,  however,  that  an  onreason- 
abl;  short  time  was  allowed  to  appellant  in 
whldi  to  pay  the  judgment,  and  that  under 
the  drcnmstances  more  than  five  days 
sbonld  have  been  allowed  for  this  purpose, 
and  that  the  decree  of  the  court  below  must 
be  reversed  on  that  account  likewise  the 
decree.  In  so  far  as  It  adjudges  the  convey- 
ance of  the  said  lot  No.  10,  block  No.  9,  to 
bave  been  fraudulent,  Is  reversed,  but  as  to 
the  property  described  In  the  deed  of  trust 
the  decree  Is  affirmed. 

The  cause'  will  be  remanded,  with  direc- 
tions to  the  court  below  to  enter  a  decree 
In  accordance  with  this  opinion. 


McCULIiOCH,  a  J., 
participating. 


disqualified  and  non- 


MATS  V.  BLAIR  et  ux.     (No.  110.) 
(Sapreme  Court  of  Arkansas.     July  12,  1915.) 

1.  Duds  9s»6— Convktanck  ob  Exeoutobt 

Contract. 
A  written  instrument  stated  that,  in  eon- 
ndeiation  of  $2,000  in  cash  and  $8,000  to  be 
paid  by  a  specified  date,  defendant  thereby 
(ranted,  bargained,  sold,  and  conveyed  to  plain- 
tiff, his  heirs  and  assigns,  certain  described  real 
estate;  that  it  was  understood  and  agreed  that 
plaintiff,  bis  heirs  and  assigns,  should,  vrlthln 
tbe  time  specified,  have  the  right  and  option  to 
pay  the  balance  of  the  purchase  price,  and  de- 
fendant thereby  obligated  himself  to  receive  it 
and  make  a  warranty  deed,  with  complete  ab- 
itricts  certified  up  to  date ;  that,  should  plain- 
tiff fail  to  do  so,  all  of  bis  rights  thereunder 
aboold  be  forfeited,  and  title  should  revert  at 
once  to  the  grantor,  his  heirs  or  assigns,  with- 
out any  other  deed  of  conveyance  or  instru- 
ment of  release  being  executed ;  that  defend- 
ant thereby  covenanted  to  forever  warrant  and 
defend  tbe  title ;  and  that  defendant's  wife,  for 
the  consideration  and  purposes  recited,  thereby 
joined  in  tbe  execution  thereof  and  released  and 
reUnquisbed  to  plaintiff,  his  heirs  or  assigns, 
all  of  her  claim  to  dower  and  homestead.  Held, 
that  this  instrument,  when  considered  as  a 
whole,  was  an  executory  contract  to  convey,  and 
not  a  deed  of  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Kg.  f  6;    Dee.  Dig.  «=>6.} 


2.  Vkkdob  and  PmcHABXB  «=s>176,  834  — 
Reiibdibs  or  Vxitdob  —  Reoovbbt  of  Pub- 

OHABX   PbICX. 

So  long  as  a  contract  for  the  sale  of  land 
remains  unexecuted  by  a  conveyance,  the  pur- 
chaser may,  as  a  general  rule,  recover  back  or 
detain  the  purchase  money,  if  the  vendor's  title 
is  not  such  as  the  purchaser  under  the  contract 
is  entitled  to  require. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  360,  069;  Dec.  Dig. 
<8=>175,  334;   Contracts,  Cent  Dig.  {  1203.] 

3.  Vbndob  and  Pubchaseb  «=9l30— StTFn- 
ciKNCY  OF  Title— RioHT  to  Mabketablb 

TiTLB. 

A  purchaser  of  land,  before  he  is  required 
to  pay  the  purchase  price,  is  entitled,  unless 
stipulated  to  the  contrary,  to  receive  not  only 
a  good  title,  but  one  which  is  marketable. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  245,  246,  247;  Dec. 
Dig.  <Ss>180.] 

4.  Vendob  and  Pubchaseb  9=3l30  —  "Mab- 
ketablb Title"— TrrLX  bt  Advebbe  Pos- 
session. 

To  be  "marketable,"  within  the  meaning 
of  that  term  as  ordinarily  understood,  a  title 
must  be  a  clear  record  title,  and  title  by  adverse 
possession  is  not  a  marketable  title,  however 
perfect  it  may  be. 

[E^.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  245,  246,  247;  Dec. 
Dig.  «=>130. 

For  other  defiultions,  see  Words  and  Phrases, 
First  and  Second  Series,  Marketable  Title.] 

5.  Appeal  and  Ebbob  ^=9895  —  Tbial  Da 
Norvo — QuEsnoNs  of  Fact. 

Where  an  action  to  recover  back  payment* 
under  an  executory  contract  for  the  safe  of  land 
on  tbe  ground  that  the  vendor  did  not  have  a 
marketable  title  was  instituted  and  tried  in 
chancery  with  no  question  being  raised  as  to 
that  being  the  proper  forum,  the  case  came 
before  the  Supreme  Court  for  trial  de  novo, 
with  a  presumption  in  favor  of  the  chancellor's 
finding  on  every  issue  of  fact  unless  against  the 
preponderance   of   the   evidence. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3645-3648;  Dec.  Dig.  «=» 
806.] 

6.  Deeds  e=aS8  —  SumciBNOT  or  Dxsobip- 
TiON — Past  of  Tbact. 

A  description  of  land  as  all  of  the  grantors' 
undivided  one-third  of  one-ninth  interest  as 
aeirs  of  L.  in  laud  described  as  part  uf  a  speci- 
fied quarter  section  was  not  a  good  description 
since,  the  interest  of  the  grantors  being  desig- 
nated by  other  language,  the  word  "part"  was 
evidently  used  as  descriptive  of  the  area,  and, 
as  so  used,  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  65-79;   Dec.  Dig.  <S=93a] 

7.  Vkkdob  and  Pubchaseb  $s>112  —  Reme- 
dies OF  Vendob  —  Recovebt  of  Pubchabb 
Pbice. 

Where  lots  to  which  a  vendor's  title  was 
unmarketable  formed  a  substantial  part  of  the 
purchase,  the  purchaser  could  refuse  to  pay 
any  more  on  the  purchase  price  and  demand  the 
return  of  the  amount  already  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  199,  200;  Dec.  Dig. 
«s>112.] 

8.  Vendob  and  Pubchaseb  «=378— Pebfobu- 
ance  of  contbact  —  time  as  of  the  ea- 

BBNOB. 

A  contract  for  the  sale  of  land  provided 
for  payment  of  the  balance  of  the  purchase  price 
un  January  10,  1913.  Un  that  date  the  parties 
by  agreement  changed  tbe  contract  so  as  to 
make  such  balance  payable  in  installments,  and 
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It  was  undentood  that  the  vendor  Rhonld  pro- 
ceed with  the  work  of  fretting  an  abstract  of 
title  and  perfecting  it.  Held,  that  time  was  not 
of  the  essence  of  the  performance  of  the  con- 
tract by  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  121-126;    Dec.   IMg. 

9.  Vendob  and  Pubchaseb  iS=>339— Pebfobm- 
ance  of  goktkact  —  cubing  deafects  in 

TITUE. 

Where  time  was  not  of  the  essence  of  the 
performance  of  a  contract  by  a  vendor,  and 
the  vendor  cured  all  defects  in  his  title  specially 
called  to  his  attention,  but  the  purchaser,  in- 
stead of  demanding  that  other  detects  be  cured, 
arbitrarily  broke  oS  the  negotiations  and  de- 
clined to  go  further  with  the  trade,  be  could  not 
recover  the  amount  paid  on  the  purchase  price, 
as  the  vendor  still  had  the  right  to  perfect  the 
title  so  as  to  make  it  marketable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  t  995;  Dec.  Dig.  «=> 
339.] 

10.  Vendob  and  Pubchaseb  ^=3334— Reme- 
dies or  Vendob  —  Keoovebt  of  Pubohase 
Pbice. 

A  contract  for  the  sale  of  land  provided 
that,  in  consideration  of  $2,000  in  ouih  and 
18,000  to  be  paid  by  January  10th,  the  ven- 
dor thereby  sold  to  the  purchaser  certain  de- 
scribed real  estate,  that  it  was  understood  and 
agreed  that  the  purchaser  within  such  time 
should  have  the  right  and  option  to  pay  the 
balance  of  the  purchase  price,  and  the  vendor 
thereby  obligated  himself  to  receive  such  price 
and  make  a  warranty  deed  with  complete  ab- 
stracts, and  that,  should  the  purchaser  fail  to 
make  such  payment,  his  rights  should  be  for- 
feited, and  the  title  should  revert  to  the  vendor, 
and  neither  party  should  owe  the  other  any- 
thing. Held,  that  the  $2,000  was  a  payment  on 
the  purchase  price,  and  not  paid  for  the  purpose 
merely  of  getting  an  option,  and  hence,  if  the 
vendor  failed  to  furnish  a  marketable  title,  the 
purchaser  was  entitled  to  recover  such  $2,000, 
as  well  as  any  other  payment. 

[Ed.  Note.— For  other  capes,  see  Vendor  and 
Purchaser,  Ctent.  Dig.  {|  959-980;  Dec.  Dig. 
«E9334 ;   ContracU,  Cent  Dig.  |  1203.] 

Appeal  from  Searcy  Clumcery  Court;  T, 
H.  Humphreys,  Chancellor. 

Action  by  Ed  Mays  against  George  T.  Blair 
and  wife.  From  a  Judgment  for  plaintiff  for 
an  inaufflcient  amount,  be  appeela  Revers- 
ed and  remanded,  with  dlrection& 

Bratton  &  Bratton,  of  Little  Rode,  for  ap- 
pellant S.  W.  Woods  and  A.  Y,  Barr,  both 
of  Marshall,  for  appellees. 

McCtJI/LOOH,  C.  J.  This  is  an  action  in- 
stituted by  appellant,  Ed  Mays,  to  recover  a 
portion  of  the  contract  price  which  he  had 
paid  to  defendant  George  T.  Blair  on  the 
purchase  of  125  lots  in  the  town  of  Leslie. 
The  agreed  purchase  price  was  the  sum  of 
$10,000,  of  which  $2,000  was  paid  in  the  be- 
ginning and  $1,000  paid  subsequently.  Ap- 
pellant's claim  is  that  the  vendor  broke  the 
contract  by  falling  to  furnish  a  marketable 
title  to  the  lots  sold;  and  appellees,  Blair 
and  wife,  claim  that  they  furnished  not  only 
a  perfect  legal  title,  but  a  marketable  title, 
and  that  appellant  broke  the  contract  by  re- 
fusing to  take  the  property  and  pay  the  bal- 


ance of  the  purchase  pilce,  and  that  for  tbat 
reason  he  should  not  be  permitted  to  recover. 
The  court  rendered  Judgment  In  f&vor  of  ap- 
pellant for  the  recovery  of  the  $1,000  paid 
subsequent  to  the  sale,  but  denied  recovery  as 
to  the  $2,000  paid  in  cash  at  the  time  the 
agreement  was  reduced  to  writing. 

[1]  The  primary  question  in  the  case  Is 
whether  or  not  the  contract  was  an  executed 
one,  or  whether  it  was  executory ;  in  other 
words,  whether  the  instrument  of  writing 
executed  by  the  vendor  to  the  vendee  was  a 
deed  conveying  the  title  with  covenants,  of 
warranty,  or  whether  It  was  an  executory 
contract  to  convey.  Much  depends  In  this 
case  upon  a  soluticm  of  that  initial  question. 
In  order  to  ascertain  the  exact  legal  meaning 
of  the  instnmient,  it  will  be  set  forth  in  full: 

"Know  all  men  by  these  presents  that  for  and 
in  consideration  of  the  sum  of  $2,000  to  us 
cash  in  hand  paid  by  Ed  Mays,  and  the  further 
sum  of  $8,000  to  be  paid  by  January  10,  1913, 
Geo.  T.  Blair  ond  C.  A.  Blair,  his  wife,  do  here- 
by grant  bargain,  sell,  and  convey  unto  the  said 
Ed  Mays,  and  his  heirs  and  assigns,  the  following 
described  real  estate  lying  in  the  county  of  Sear- 
cy, state  of  Arkansas,  to  wit:  [Here  follows  de- 
scription by  lot  and  block  numbers  of  the  125 
lots  forming  the  subject-matter  of  the  transac- 
tion.] It  is  expressly  understood  and  agreed  that 
the  said  Ed  Mays,  grantee,  and  liis  heirs  and  as- 
signs, shall  withini  the  time  above  named  have 
right  and  option  to  pay  the  balance  of  the  said 
purchase  price,  and  the  grantor  herein  obligates 
himself  to  receive  the  same  and  to  make  nota- 
tions of  the  receipt  of  the  same  upon  the  margin 
of  this  conveyance,  if  presented  to  him  for  tbat 
purpose  and  upon  the  margin  of  the  record  there- 
of in  the  office  of  the  recorder,  and  to  make  a 
warranty  deed  with  complete  abstracts  certified 
up  to  date.  And  it  is  further  understood  and 
agreed  that  should  the  grantee  fail  to  do  so, 
then  all  of  his  rights  under  this  instrument  of 
conveyance  shall  be  forfeited,  and  the  title  shall 
revert  at  once  to  the  grantor,  bis  heirs  or  as- 
signs, without  any  other  deed  of  conveyance  or 
instrument  of  release  being  executed,  and  gran- 
tor owes  grantee  nothing  and  grantee  owes  gran- 
tor nothing.  The  said  Geo.  T.  Blair,  grantor, 
hereby  covenants  with  the  said  Ed  Mays,  gran- 
tee, heirs  or  assigns,  that  he  will  forever  war- 
rant and  defend  the  title  to  the  property  above 
granted  against  the  lawful  claims  of  all  persons 
whomsoever.  And  I,  C.  A.  Blair,  wife  of  the 
said  Geo.  T.  Blair,  for  the  consideration  and 
purposes  aforesaid,  hereby  join  in  the  execution 
of  this  instrument  with  my  said  husband  and  re- 
lease and  relinquish  to  the  grantee,  his  heirs  or 
assigns,  all  of  my  claim  to  dower  and  homestead 
in  and  to  the  above-granted  premises.  Witness 
our  hands  and  seals  this  16tli  day  of  August 
1912." 

The  instrument  was  executed  by  Blair  and 
his  wife  and  duly  acknowledged  and  filed 
for  record.  It  will  be  observed  that  the  in- 
strument Just  set  forth  contains  the  usual 
form  of  granting  clause,  but  It  does  not  cou- 
tain  a  formal  habendum  clause.  The  clause 
following  the  de.scrlptlon  of  the  property  con- 
stitutes, in  substance,  a  stipulation  that  the 
vendee  shall  within  the  time  named  pay  the 
balance  of  the  agreed  purchase  price,  and 
that  upon  his  failure  to  do  so  all  bis  rights 
under  the  instrument  are  forfeit,  "without 
any  other  deed  of  conveyance  or  instrument 
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at  lease  being  ezecnted,"  and  without  re- 
torn  of  any  part  of  the  purchase  money  paid 
On  the  other  hand,  the  stipulation  Is  that  the 
▼aidor  shall,  when  the  payment  Is  made, 
make  lodonement  on  the  record  and  execute 
"a  warranty  deed  with  complete  abstracts 
certified  up  to  date."  We  think  that,  accord- 
ing to  the  decision  of  this  court  In  the  case 
of  Kdly  V.  Doollng,  23  Ark.  582,  the  deed, 
when  considered  as  a  whole,  mnst  be  con- 
sidered as  an  executory  contract  to  convey, 
and  not  as  a  deed  of  conveyance.  The  in- 
strument under  consideration  in  the  case  just 
cited  was  very  much  like  the  one  we  are  now 
ooDsldering,  the  chief  difference  being  that 
the  deed  In  that  case  contained  an  habendum 
clause,  but  there  was  other  language  which 
tended  to  show  that  the  parties  did  not  In- 
tend It  as  a  deed  of  ctmveyance.  Chief  Jus- 
tice English,  speaking  for  the  court,  said: 

"Looking  at  the  whole  instrument,  and  deriv- 
ing the  Intention  of  the  parties  from  all  of  its 
provisions  construed  together  (Sheppard's  Touch- 
stone, 87),  we  think  it  can  be  regarded  as  noth- 
ing more  than  a  bond  for  title  or  agreement  to 
convey,  on  payment  of  the  remainder  of  the  pur- 
chase money,  such  instruments  being  in  common 
use,  in  our  system  of  conveyancing,  where  lands 
are  sold  upon  credit,  though  it  is  not  usual  to 
find  them  so  nnskillfuUy  drafted." 

[l,  3]  We  will  treat  the  Instrument,  then, 
as  an  executory  contract  to  convey,  for  so  It 
is  according  to  the  doctrine  of  this  court  an- 
nounced In  Kelly  v.  Doollng,  supra.  Now, 
the  law  is  very  well  settled  as  to  the  respec- 
tive rights  of  vendor  and  vendee  in  sales  of 
land.  "A  purchaser  of  lands  may,"  as  is 
stated  in  a  standard  text-book  on  the  subject, 
"so  long  as  the  contract  remains  unexecuted 
by  a  conveyance,  as  a  general  rule,  recover 
back  or  detain  the  purchase  money,  if  the 
title  of  the  vendor  be  not  such  as  the  purchas- 
er Is,  under  the  contract,  entitled  to  require." 
Maupin  on  Marketable  Title  to  Real  Estate 
(2d  Ed.)  586.  It  is  equally  well  settled  In 
the  law  that  a  purchaser  under  an  executory 
contract  Is  entitled,  before  he  is  required  to 
pay  the  price,  to  receive  not  only  a  good  title, 
but  one  which  is  marketable.  He  is  entitled 
to  receive  "not  only  a  title  that  he  can  hold 
against  all  adverse  comers,  but  one  that  he 
can  hold  without  reasonable  apprehension  of 
its  being  assailed,  and  one  that  he  can  readily 
transfer,  If  he  desires,  in  the  market"  Tupy 
V.  Koconr^,  e6  Ark.  483,  51  S.  W.  68.  This 
subject  was  thoroughly  reviewed  by  Judge 
Battle  in  the  case  of  GrlfElth  v.  Maxfleld,  68 
Ark.  548,  88  S.  W.  852,  where  it  was  said, 
quoting  from  Sugden  on  Vendors,  p.  386, 
that  under  such  circumstances  "the  title  to 
the  estate  ought,  like  Oeesar's  wife,  to  be  free 
from  suspicion."  We  went  over  this  subject 
thoronghly  In  the  recent  case  of  Leroy  ▼. 
narwood.  178  S.  W.  427,  and  the  rule  on  this 
subject  so  often  announced  by  this  court  was 
adhered  to. 

[4]  There  are  no  fixed  rules  for  the  deter- 
mination of  the  question  whether  or  not  a 
Otle  Is  a  marketable  one,  as  that  has  to-  be 


decided  upon  the  facts  of  each  case.  The 
better  view,  according  to  the  authorities,  is 
that  title  by  adverse  possession  does  not  con- 
stitute mai^etable  title  which  a  purchaser  of 
land  is  bound  to  accept  It  must,  in  other 
words,  be  a  clear  record  title  In  order  to  be 
"marketable"  within  the  meaning  of  that 
term  as  ordinarily  understood.  It  will  be 
observed  that  the  contract  in  this  case  pro- 
vides that  the  vendor  shall  "make  a  war- 
ranty deed  with  complete  abstract  certified 
up  to  date."  That  language  refers  only  to 
the  Abstract  itself,  and  not  to  the  quality  of 
the  title;  but  aside  from  any  particular 
language  in  the  contract  there  is  an  implied 
agreement  unless  stipulated  to  the  contrary, 
that  the  purchaser  shall  receive  a  market- 
able title.  Such  is  the  undoubted  effect  of 
our  decisions  on  the  subject  which  seem  to 
be  thoroughly  in  accord  with  the  general 
trend  of  authorities. 

[6]  The  facts  must  therefore  be  looked  to 
in  order  to  determine  whether  a  marketable 
title  was  furnished  in  this  case.  Appellant 
says  that  the  title  was  not  marketable: 
whereas  appellees  Insist  that  the  title  is  not 
only  good,  but  is  marketable.  The  action 
was  instituted  in  chancery  and  ttied  there, 
and  no  question  has  been  raised  by  the  par- 
ties as  to  that  being  the  proper  forum.  The 
case  therefore  comes  to  us  for  trial  de  novo, 
with  the  presumption  in  favor  of  the  chan- 
cellor's finding  upon  every  Issue  of  fact  unless 
it  is  found  to  be  against  the  preponderance 
of  the  evidence.  Nearly  all  of  the  lots — aU 
but  five  full  lots  and  four  half  lots — form  a, 
part  of  a  tract  of  land  which  is  referred  to 
in  the  pleadings  and  proof  as  the  Blair  land. 
It  was  land  entered  from  the  government  by 
one  Samuel  Leslie,  and  the  title  was  ac- 
quired through  mesne  conveyances  by  one 
Joseph  Blair,  the  father  of  appellee  Geo. 
T.  Blair.  The  other  lots  formed  a  part  of  a 
tract  of  land  which  is  designated  in  the 
pleadings  and  proof  as  the  Leslie  land.  That 
tract  was  also  owned  by  Samuel  Leslie,  and 
he  remained  the  owner  until  the  time  of  his 
death.  Appellees  claim  title  under  the  heirs 
of  Samuel  Leslie.  Now,  the  testimony  estab- 
lishes a  perfect  record  title,  which  is  a  mar- 
ketable title,  as  to  the  Blair  land.  That 
tract  was  set  apart  by  decree  of  the  chan- 
cery court  to  M.  J.  Blair,  the  tract  so  assign- 
ed being  a  portion  of  a  certain  forty  acre  sub- 
division, and  it  Is  properly  and  accurately 
described  in  the  decree  by  metes  and  bounds. 
It  contains  25  acres.  Appellees  claim  under 
a  deed  from  M.  J.  Blair  to  J.  E.  Blair,  in 
which  the  vendor  merely  described  the  tract 
as  "all  of  my  one-third  interest  in  section  23, 
township  14  north,  range  16  west" ;  but  aft>- 
er  the  attorney  who  examined  the  abstract 
of  title  discovered  this  defect  in  the  descrip- 
tion and  called  attention  to  it  appellees  pro- 
cured a  deed  from  M.  J.  Blair  curing  the  de- 
fective description  and  containing  a  descrlp- 
tidn  by  metes  and  bounds  as  set  forth  In  the 
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decree  referred  to  above.  We  entertain  no 
doubt,  therefore,  about  the  title  to  the  Blair 
land  being  perfect  and  such  as  came  up  to 
the  implied  contract  of  the  vendor  to  fur- 
nish. 

[S]  The  title  to  those  lots  which  are  carv- 
ed out  of  what  is  Ictiown  as  the  Leslie  tract 
stands  in  a  different  attitude  with  respect  to 
its  completeness.  There  were  nine  children 
of  Samuel  Leslie.  Some  of  the  children 
died,  and  appellee  Geo.  T.  Blair  purchased 
from  some  of  the  heirs  interests  equal  to 
nearly  an  undivided  one-third  of  the  whole 
tract.  E^ch  of  the  deeds  contained  the  fol- 
lowing description: 

"All  of  OUT  undivided  one-third  of  one-ninth 
interest  as  heirs  of  Samael  Leslie,  deceased,  in 
the  following  described  lands,  situated  in  Searcy 
county,  Arlcansas,  to  wit:  Part  of  the  northwest 
quarter  of  the  northwest  quarter  of  section  26, 
township  14  north,  range  14  west." 

That  was  not  a  good  description.  Adams 
V.  Edgerton,  48  Ark.  419,  3  S.  W.  628 ;  Tatum 
V.  Groom,  60  Ark.  487,  30  S.  W.  885.  It  Is 
insisted  that  the  word  "part,"  in  the  descrip- 
tion, refers  to  the  interest,  and  not  to  the 
area  conveyed.  It  might  be  a  good  descrip- 
tion tf  that  word  could  be  so  construed.  The 
interest,  however.  Is  designated  by  the  use 
of  other  language,  and  it  Is  evident  that  the 
word  "part"  was  used  as  descriptive  of  the 
area,  and  it  is  InsufBclent  within  the  rule 
announced  by  this  court  in  the  above-cited 
cases  and  others. 

[7]  Two  of  the  Leslie  heirs  bought  the  in- 
terests of  the  others,  and  in  a  partition  suit 
brought  by  those  two  heirs  against  appellees 
a  certain  part  of  the  tract  was  allotted  to 
the  latter  In  severalty,  and  it  was  described 
by  metes  and  bounds.  Appellees  have  been  in 
possession  of  that  part  (and  it  is  the  part 
out  of  which  these  lots  were  carved),  and 
fenced  the  same  and  remained  in  possession 
until  the  sale  to  appellant  A  perfect  title 
by  limitation  was  acquired  by  appellees  as 
against  all  claimants  who  were  sui  juris. 
When  this  defect  was  pointed  out,  appellees 
procured  deeds  from  three  married  women 
among  the  heirs,  describing  the  land  by 
metes  and  bounds,  so  It  appears  from  the  rec- 
ord that  they  have  a  perfect  title  by  limita- 
tic»n.  The  defective  description  in  the  deeds 
of  the  Leslie  heirs  to  appellees  prevents  the 
title  from  being  a  marketable  one,  and  ap- 
pellant was  not  compelled  to  accept  it 
Those  lots  formed  a  substantial  portion  of 
the  purchase,  and,  unless  a  marketable  title 
be  furnished,  the  appellant  can  refuse  to 
imy  any  more  on  the  purchase  and  demand 
return  of  the  amount  already  paid. 

[t,  I]  That,  however,  does  not  necessarily 
mean  that  appellant  has  shown  his  right  in 
this  case  to  recover,  for  we  think,  under  the 
testimony,  his  own  conduct  with  respect  to 
the  transaction  Is  sudi  that  he  is  not  at  this 
time  entitled  to  demand  a  return  of  his 
money.  The  contract.  It  will  be  observed, 
provides  for  payment  of  the  balance  of  the 


pntchase  price  on  January  10, 1813.  On  that 
date  the  parties  by  agreement  changed  the 
contract  so  as  to  make  tlie  balance  of  $8,000 
payable  in  installments,  $1,000  of  which  was 
paid  by  appellant  at  the  time.  It  was  un- 
derstood at  that  time  that  appellees  should 
proceed  with  the  work  of  getting  the  ab- 
stract of  title  and  perfecting  the  title,  and 
the  chancellor  found,  correctly  we  think, 
that  time  was  not  of  the  essence  of  the  per- 
formance of  the  contract  Appellees  furnish- 
ed an  abstract  of  title  which  was  submitted 
to  an  attorney  by  appellant  for  examination, 
and  certain  defects  were  pointed  out  One 
of  them  was  the  defect  in  the  description 
in  the  M.  J.  Blair  deed,  which  was  corrected 
at  once  by  a  new  deed,  as  before  stated. 
The  other  defect  pointed  out  was  that  the 
three  heirs  of  one  of  the  Leslie  children  who, 
it  is  said,  was  insane,  were  married  women, 
and  that  the  statute  of  limitation  did  not 
run  against  them.  When  that  defect  was 
called  to  the  attention  of  appellee  Geo.  T. 
Blair,  he  at  once  had  that  corrected  by  pro- 
curing deeds  from  the  three  married  women, 
describing  the  land  correctly  by  metes  and 
bounds.  When  this  was  done,  Blair  went 
back  to  appellant  for  the  purpose  of  dosing 
the  deal,  and  appellant,  according  to  the 
testimony,  refused  to  negotiate  any  further 
or  to  complete  the  purchase.  It  is  evident 
that  appellees  were  doing  all  that  they  could 
to  fully  comply  with  the  undertaking  to 
furnish  a  marketable  title,  and  they  did. 
In  fact,  cure  all  the  defecte  which  were  spe- 
cially called  to  their  attention.  If  the  other 
defects  in  regard  to  the  description  In  the 
other  deeds  bad  been  insisted  upon,  appellant 
would  have  been  in  the  attitude  to  demand 
that  those  defects  be  cured,  but.  Instead  of 
doing  that,  he  arbitrarily  broke  off  the  nego- 
tiations and  declined  to  go  further  with  the 
trade.  Appellees  still  had  the  right,  and 
have  now  the  right,  under  the  contract,  to 
perfect  the  tiUe  so  as  to  make  it  marketable. 

[10]  We  think  the  court  erred,  therefore, 
in  decreeing  a  return  of  the  $1,000  paid  by 
appellant  on  the  contract  price.  The  court 
decided  against  appellant  as  to  the  $2,000 
on  the  ground  that  that  sum  was  paid  for 
the  purpose  merely  of  getting  the  option. 
but  we  think  the  court  was  In  error  as  to 
that,  and  that,  if  appellant  Is  entiUed  to 
recover  anything  at  all,  he  should  recover 
the  full  amount  paid.  The  $2,000  paid  at 
the  time  of  the  execution  of  the  contract 
was  a  part  of  the  purchase  price,  and  If  ap- 
pellees have  failed  to  comply  with  their  con- 
tract by  fumlshing  a  marketable  title,  ap- 
pellant would  be  entitied  to  recover  every- 
thing he  had  paid.  There  is  nothing  in  the 
contract  wliich  gives  appellees  any  right  to 
retain  any  part  of  the  purchase  money  in  the 
event  that  they  fail  to  comply  with  their 
contract 

The  decree  Is  therefore  reversed,  with  di- 
rections to  dlsmlsa  the  complaint  for  want 
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of  equity,  unless  appellant  elects  to  com- 
plete the  contract  by  tendering  the  purchase 
price,  In  which  event  appellees  should  be 
given  a  reasonable  opportunity  to  perfect 
the  title  so  as  to  make  It  marketable.  If, 
then,  the  appellees  fall  to  comply  in  that 
respect,  appellant  can  assert  his  right  for 
the  return  of  the  money. 

The  cause  Is  therefore  remanded  for  far- 
ther proceedings,  if  necessary.  In  accordance 
with  this  opinion. 


BLACK  et  ai  T.  YOUMANS.     (No.  146.) 
(Sapreme  Court  of  Arkansas.     Oct  4,  1015.) 

Slavxs  $=>26  —  Leoauzins  CoBxaxiAXios  — 

Statute. 
Act  Feb.  e,  1867  (Laws  1886-67,  p.  99)  I 
3,  lefalizlng  the  living  together  as  husband  and 
wife  of  all  negroes  and  mulattoes  and  making 
their  children  Intimate,  although  never  carried 
into  the  Code,  is  still  in  force,  and  where  the 
child  of  such  parties  was  recognized,  he  is  capa- 
ble of  transmitting  inheritances,  since  the  stat- 
nte  does  not  become  inoperative  from  long  dis- 
use, and  vendees  of  his  heirs  take  good  title  to 
the  inherited  property. 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent. 
Dig.  H  114,  115;  Dec.  Dig.  <8=»25.] 

Appeal  from  Lafayette  Chancery  Court; 
J.  U.  Barker,  Chancellor. 

Action  by  F.  W.  Xoumans  against  Dolly 
Black  and  another.  From  a  decree  quieting 
title  iu  plaintiff,  defsndants  appeal.  Af- 
firmed. 

S.  Ia  Montgomery,  of  Lewlsvllle,  and  Hal 
U  Norwood,  of  Little  Rock,  for  appellants. 
Searcy  &  Parks,  of  Levrisyllle,  for  appellee. 

KIBBY,  J.  I?bl8  is  a  controyersy  about  a 
40*cn  tract  of  land  in  Lafayette  county. 
Ark.  TOm  Bridges,  a  negro,  acquired  It  from 
the  government  by  patent  as  a  homestead, 
and  died  in  possession  in  1912,  leaving  bim 
surviving  tils  widow,  Ellen  Bridges,  and  sis- 
ter, D<^  Black,  who  claimed  to  be  bis  only 
heir.  Xliey  conveyed  the  land  on  July  25, 
1911,  to  R.  L.  Montgomery,  who  afterwards 
conveyed  it  to  Burton,  one  of  appellants. 
Appellee  purdiased  the  land  from  George 
Williams,  a  grandson  of  Tom,  alleged  to  be 
the  only  heir  of  Viney  Williams,  the  only 
dilld  of  Tom  Bridges,  and  in  this  suit  to 
cancel  tbe  deeds  from  Dolly  Black  and  Mont- 
gomery t»  Burton  as  clouds  upon  the  title 
recovered  a  decree  below,  from  which  this 
appeal  is  prosecuted. 

It  appears  from  tlie  testimony  that  Tom 
Bridges,  a  slave,  was  married  to  Mandy 
Cryer,  another  slave,  after  the  manner  of 
slavery  marriages,  and  lived  with  her  as  Ills 
wife  until  her  death  after  emancipation,  and 
that  there  was  bom  to  them  an  only  child, 
called  Viney,  who  was  recognized  by  them 
as  their  clUId,  and  that  George  Williams,  ap- 
pellee's grantor,  was  the  only  child  and  heir 
of    said    Viney    Williams.     The    testimony 


shows,  too,  not  only  that  Viney  WUUams  was 
recognized  as  their  cUld  by  her  parents,  but 
generally  by  all  as  tbe  child  of  Tom  Bridges 
and  Mandy,  who  lived  together  during 
slavery  as  husband  and  wife,  and  after  tbe 
War  until  Mandy's  death,  and,  although 
there  is  testimony  tending  to  show  that  old 
Tom  ranged  widely  from  his  own  fireside 
and  was  rather  promiscuous  in  bis  attention 
to  other  women,  and  from  some  of  these  ex- 
cursions other  children  were  bom,  of  wliich 
be  was  the  reputed  father,  we  are  not  able 
to  say  that  the  chancellor's  finding  is  clearly 
against  the  preponderance  of  the  testimony. 
Section  3,  Act  Feb.  6,  1867,  provides: 
"That  all  negroes  and  mulattoes  who  are  now 
cohabiting  as  husband  and  wife,  and  recognizing 
each  other  as  such,  shall  be  deemed  lawfully 
married  from  tbe  passage  of  this  act,  and  shall 
be  subject  to  all  tbe  obligations,  and  entitled  to 
all  the  rights  appertaining  to  the  marriage  rda- 
tion ;  and  in  all  cases,  where  such  persons  now 
are,  or  have  heretofore  been  so  cohabiting,  as 
husband  and  wife,  and  may  have  offspring  recog- 
nized by  them  as  their  own,  such  offspring  shall 
be  deemed  in  all  respects  legitimate,  as  fully  as 
if  born  in  lawful  wedlock."    Laws  1867,  p.  99. 

Said  act,  for  some  unknown  reason, 
bas  not  been  carried  into  the  Digests  of  the 
Statutes  of  Arkansas,  but  it  has  not  been 
repealed,  and  the  conditions  requiring  its 
passage  for  the  protection  of  tbe  chUdren  of 
slaves  who  could  not  legally  marry,  and  the 
transmission  of  property  acquired  by  them, 
have  not  passed,  nor  the  reason  therefor 
failed.  Marriages  between  negroes  falling 
within  its  provisions  have  been  held  valid, 
and  children  born  of  and  recognized  as  their 
offspring  by  the  parties  have  been  held  legiti- 
mate and  capable  of .  transmitting  inherit- 
ances, and  the  statute  bas  not  become  obso- 
lete nor  inoperative  from  long  disuse.  Scrog- 
gins  V.  State,  32  Ark.  205;  Gregley  v.  Jack- 
son, 38  Ark.  487. 

Viney,  the  recognized  cihild  of  tills  slaye 
marriage,  was  legitiipate,  and  her  son,  George 
Williams,  inherited  the  {and  in  controversy 
from  his  grandfather,  Tom  Bridges. 

Tlie  decree  is  affirmed. 


McDonald  t.  city  op  pakagould. 

(No.  160.) 
(Supreme  C!ourt  of  Arkansas.  Oct  4,  191B.) 
Licenses  «=>14 — Obdinaitoe — Constbtjction. 
An  ordinance  b;  tbe  city  of  Paragould  re- 
quiring the  payment  of  a  license  fee  by  persons 
operating  vehicles  "for  the  transportation  of 
passengers  for  hire  within  the  city  limits"  does 
not  apply  to  the  transportation  of  passengers 
from  points  within  the  city  to  points  outside, 
and  vice  versa. 

[Ed.  Note.— For  other  cases,  see  licenses, 
(3ent  Dig.  K  25-29;    Dec.  IXg.  <S=>14.] 

Kirby,  J.,  dissenting. 

Appeal  from  Circait  Court,  Greene  Cionn- 
ty;  Wm.  J.  Driver,  Jndge. 

Bill  McDonald,  Jr.,  was  convicted  and 
fined  for  violation  of  an  ordinance  of  the 
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Olty  'Of   Para«^>uld,    and  he   aH>eals.    Re- 
versed, 

The  city  of  Paragould  enacted  an  ordi- 
nance prescribing  a  license  fee  of  |16  and 
providing: 

"Every  person  owning,  keeping  or  running  any 
hackincy  coach,  automobile  or  any  other  vehicle 
or  conveyance,  for  the  transportation  of  passen- 
gers for  hire  within  the  limits  of  the  city  of 
Paragould,  is  hereby  required  to  take  out  and 
procure  a  license  from  the  dty  clerk  for  each 
nackney  coach,  automobile  or  other  vehicle  or 
conveyance  so  used." 

Appellant  resides  in  the  dty  and  owns  and 
keeps  an  antomoblle  therein  upon  which  he 
had  paid  the  state  license,  and  which  was 
used  in  carrying  passengers  for  hire  from, 
within  the  city  limits  to  the  fair  grounds 
outside  thereof,  and  from  the  fair  grounds 
back  to  different  portions  of  the  city,  and 
from  within  the  city  limits  to  the  town  of 
Walcott,  12  miles  distant,  and  from  Walcott 
back  into  the  limits  of  the  dty  of  Para- 
gould. He  at  no  time  carried  persons  for 
hire  from  one  point  to  another  within  the 
dty  limits.  He  refused  to  pay  the  license  re- 
quired by  the  ordinance  and  was  convicted 
and  flned  for  a  violation  thereof,  and,  upon 
appeal  to  the  circuit  court,  was  again  con- 
victed, and  prosecuted  this  appeal  from  the 
judgment  of  conviction. 

M.  P.  Huddleston  and  Robt  E.  Puhr,  both 
of  Paragould,  for  appellant  T.  C  Shane, 
of  Paragould,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  authority  of  the  city  to  enact 
the  ordinance  under  section  5450  of  Kirby's 
Digest  Is  not  questioned,  and  there  is  no 
contention  that  the  license  fee  required  to 
be  paid  thereunder  is  unreasonable.  It  Is 
contended  only  that  the  dty  is  without  pow- 
er to  regulate  or  restrict  the  operation  of 
automobiles  outside  its  limits,  and  that  the 
business  carried  on  by  appellant  was  not 
within  the  limits  of  the  dty  and  subject  to 
regulation  by  It  under  the  terms  of  the  ordi- 
nance. 

It  Is  argued  In  support  of  this  contention 
that,  If  the  city  of  Paragould,  within  which 
the  passengers  were  collected  and  discharg- 
ed In  the  business  of  carrying  to  and  from 
the  fair  grounds  beyond  the  dty  limits  and 
to  and  from  the  other  town,  has  the  power 
to  require  the  payment  of  any  such  license, 
each  dty  or  town  through  and  into  which 
the  automobile  might  go  upon  Its  dlfTerent 
trips  would  have  a  like  power,  and  that  the 
payment  of  a  license  to  each  of  them  would 
be  so  onerous  and  burdensome  as  to  be  ab- 
solutely prohlMtlve,  and  that  only  that  mu- 
nldpality  In  which  the  business  or  occupa- 
tion is  wholly  carried  on  or  conducted  has 
any  such  power. 

There  is  no  attempt  upMl  the  part  of  the 


dty  to  extend  its  Jurisdiction  beyond  its 
territorial  limits  In  the  passage  of  the  ordi- 
nance, and  it  has  already  been  held  that  the 
owner  of  an  automobile  or  motor  vehicle 
shall  not  be  required  to  obtain  any  other  li- 
cense or  permit  to  use  and  operate  the  same 
than  that  required  by  Act  134  of  the  Acts  of 
1911.  Helena  v.  Dunlap,  102  Ark.  131,  143 
S.  W.  138.  But  section  13  of  said  act  ex- 
pressly declares  It  shall  not  be  construed  "to 
affect  the  power  of  munidpal  corporations 
to  make  and  enforce  ordinances,  rules  and 
regulations  affecting  motOD  vehicles  wbidi 
are  used  within  thdr  limit  for  public  hire." 

The  court  Ls  of  opinion  that  the  ordinance, 
properly  construed,  means  only  to  require 
the  owner  or  keeper  of  an  automobile  "for 
the  transportation  of  passengers  for  hire 
within  the  limits  of  the  dty"  to  pay  the  li- 
cense fee,  and,  since  the  appellant  did  not 
keep  or  operate  his  automobile  for  the  trans- 
portation of  persons  for  hire  from  and  to 
points  within  the  dty,  that  he  was  not  us- 
ing it  for  transportation  of  passengers  for 
hire  within  the  limits  of  the  dty,  in  viola- 
tion of  the  ordinance.  The  terms  of  the  or- 
dinance are  satisfied  by  holding  that  license 
taxes  are  to  be  imposed  only  by  that  mu- 
nicipality in  which  the  business  or  occupa- 
tion is  carried  on  or  conducted.  Bennett  v. 
Birmingham,  31  Pa.  15;  Cary  v.  North  Plain- 
field,  49  N.  J.  Law,  110,  7  Ati.  42;  Common- 
wealth V.  Stodder,  2  Cush.  (56  Mass.)  562, 
48  Am.  Dec.  679;  Gettysburg  v.  Zeigler,  2 
Pa.  Co.  Ct  B.  326. 

Appellant's  business  not  being  conducted 
within  the  city  limits,  a  refusal  to  pay  the 
license  did  not  constitute  a  violation  of  the 
ordinance,  and  the  Judgment  is  reversed,  and 
the  cause  dismissed. 

Mr.  Justice  KIBBY  thinks  the  Jadgment 
should  be  affirmed,  and  dissents  from  the 
court's  oi^ion.  He  is  of  opinion  that  the 
statutes  authorize  the  passage  of  sudi  an  or- 
dinance which,  by  its  terms,  necessarily  in- 
cludes the  business  of  operating  an  automo- 
bile for  the  transportation  of  passengers 
for  hire  within  the  dty  limits,  whether  the 
Journey  of  the  passengers  is  begun  and  com- 
pleted therein,  or  not  That  since  appellant 
took  on  his  passengers  at  any  place  in  the 
dty  designated  by  him  or  where  persona  de- 
sired to  embark,  and,  returning  from  out- 
side the  limits,  discharged  passengers  like- 
wise, and  kept  his  madiine  within  the  dty 
where  such  business  was  conducted,  that  he 
was  violating  the  ordinance  in  the  conduct 
thereof;  tliat  the  dty  not  only  had  the  au- 
thority to  fix  the  license  for  the  carrying  on 
of  business,  as  conducted  by  appellant,  but 
has  done  so  in  the  passage  of  the  particular 
ordinance.  Arkadelphla  Lumber  Co.  v.  Ark- 
adelphU,  56  Ark.  370,  19  S.  W.  1063. 
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McDANIBL,  State  Treasurer,  v.  HEREN. 
(No.  166.) 

(Supreme  Court  of  Arkansas.     Oct.  11,  1915.) 

1.  Taxation  *=»895  —  Inheritance  Taxes  — 
Exemptions— "Pbopebty  ob  Ant  Interest 
Therein  *  '■    *  *  Estate  '  * 

Under  Acta  1909,  Act  303,  p.  906,  S  3,  pro- 
Tiding  that  when  property  or  any  interest  there- 
in shall  pass  to  certain  heirs  and  descendants, 
the  rate  of  inheritance  shall  be  $1  on  every 
$100  of  the  market  value  of  such  property  re- 
ceived, provided  that  any  estate  wbieb  may  be 
valued  at  a  less  sum  than  $6,000  shall  not  be 
subject  to  any  tax,  the  excess  over  such  sum 
only  being  taxed,  the  $5,000  is  to  be  deducted 
only  after  the  property  or  interest  therein  of  the 
respective  parties  has  been  passed  or  distribut- 
ed to  or  received  by  them  and  the  tax  imposed 
npon  the  remainder;  the  words  "property  or 
any  interest  therein"  and  the  word  "estate'  be- 
ing synonymous  and  referring  to  the  property 
only  after  distribution. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1714-1721 ;   Dec.  Dig.  <&=»895. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estate.] 

2.  Statittes  «=>184— CoNSTHlucnoN  —  Legis- 
lative Intent. 

In  construing  a  statate  the  object  to  be  at- 
tained thereby  and  the  purpose  of  the  Xiegisla- 
ture  in  enacting  it  are  to  be  considered.  If  the 
language  used  is  susceptible  of  more  than  one 
construction,  that  meaning  must  be  given  to  it 
which  is  in  harmony  with  the  purpose  to  bo 
attained,  rather  than  a  construction  which  would 
tend  to  defeat  it. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  S  262;  Dec.  Dig.  «s>184.] 

Appeal  from  Circuit  Court,  Sharp  County ; 
J.  B.  Baker,  Judge. 

Action  by  Rufus  G.  McDaniel,  State  Treas- 
nrer,  against  T.  1.  Herm,  administrator,  to 
collect  inheritance  taxes.  From  the  Judg- 
ment rendered,  plaintiff  appeals.    Affirmed. 

James  Cochran  died  on  the  26tb  day  of 
May,  1911,  leaving  an  estate  value  at  $23,- 
816.65.  Annie  P.  Cochran,  his  widow,  re- 
ceived $5,207.40.  Mrs.  Herm,  the  daughter 
of  Cochran,  received  $9,304.62,  and  six  chil- 
dren and  one  grandchild  of  W.  D.  Cochran, 
deceased,  the  son  of  James  Cochran,  deceas- 
ed, received  each  the  siim  of  $1,329.23,  or  a 
total  of  $9,304.62.  This  suit  was  brought  by 
the  appellant,  as  state  treasurer,  against  the 
appellee,  who  was  the  administrator  of  the 
estate  of  Jaines  Cochran,  to  collect  inherit- 
ance taxes.  The  case  was  begun  in  the  pro- 
bate court,  and  upon  appeal  to  the  circuit 
court,  npon  the  above  facts,  that  court  found 
tliat  the  amounts  received  by  Mrs.  Cochran 
and  Mrs.  Herm  In  excess  of  $6,000  were  sub- 
ject to  a  tax  under  Act  303  of  the  Acts  of 
1909,  and  accordingly  deducted  from  the 
amounts  received  from  them,  respectively, 
the  sum  of  $5,000,  and  rendered  judgment 
in  accordance  with  his  holding,  from  which 
this  appeal  has  been  duly  prosecuted.  No 
question  is  raised  here  as  to  whether  the  in- 
terest of  Mrs.  Cochran  as  widow  is  subject 
to  the  tax. 


Wm.  L.  Moose,  Atty.  Clen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Oen.,  for  appellant. 
T.  I.  Herm,  pro  se. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  above  act  provides  that  aU  property  in 
this  state  which  shall  pass  by  will  or  by  the 
intestate  laws,  or  by  sale  or  gift  in  posses- 
sion to  take  effect  after  the  death  of  the 
grantor  or  donor,  shall  be  liable  to  a  tax  for 
the  use  of  the  state  which  shall  constitute 
a  lien  on  the  property  charged  with  the  tax. 
Section  3  of  the  act  is  as  follows: 

"When  the  property  or  any  interest  therein 
shall  pass  to  a  grandfather,  grandmother,  fa- 
ther, mother,  husband,  wife,  Imenl  descendant, 
brother,  sister,  or  any  adopted  child,  in  every 
such  case  the  rate  bf  tax  shall  be  one  dollar 
on  every  hundred  dollars  of  the  clear  market 
value  of  such  property  received ;  provided,  that 
any  estate  wluch  may  be  valued  at  a  less  sum 
than  five  thousand  dollars  ($5,000)  shall  not  be 
subject  to  any  tax,  the  excess  over-  such  sum 
only  being  taxed." 

[1]  The  sole  question  presented  by  this  ap- 
peal is  whether  or  not  the  $5,000  si>ecitled  in 
section  3  is  to  be  deducted  from  the  amount 
of  the  value  of  the  entire  estate  as  the  prop- 
erty of  the  decedent  and  the  tax  Imposed  on 
the  remainder,  or  whether  the  amount  ex- 
empted is  to  be  deducted  only  after  the  prop- 
erty, or  interest  therein,  of  the  respective 
parties  has  been  passed  or  distributed  to  and 
received  by  them;  in  other  words,  as  to 
whether  the  tax  Is  to  be  imposed  according  to 
the  value  of  the  property  or  interest  therein 
of  the  respective  individuals  named  as  bene- 
ficiaries In  the  act  after  the  property  has 
been  passed  or  distributed  and  received  by 
them,  or  whether  it  should  be  imposed  upon 
the  classes  on  the  value  of  the  entire  estate 
after  deducting  the  $5,000  exemption  speci- 
fied.    Section  4  of  the  act  provides: 

"When  the  property  or  any  interest  therein 
shall  pass  to  any  uncle,  aunt,  niece,  nephew,  or 
any  lineal  descendant  of  the  same,  in  every  such 
case  the  rate  of  tax  shall  be  two  dollars  on  ev- 
ery one  hundred  dollars  of  the  dear  market  val- 
ue of  such  property  received,  in  excess  of  the 
sum  of  $2,000.00." 

Appellant  Velies  upon  State  v.  Handlin,  100 
Ark.  175,  139  S.  W.  1112.  as  authority  for  his 
contention  that  the  $5,000  must  be  deducted 
from  the  value  of  the  entire  estate  mention- 
ed and  passing  under  the  statute  before  the 
same  has  been  passed  or  distributed  to  those 
named  as  beneficiaries  under  the  statute,  and 
that  the  tax  is  to  be  imposed  upon  the  re- 
mainder and  paid  by  all  the  distributees  or 
beneficiaries  of  the  estate  under  the  statute, 
regardless  of  whether  they  have  received  an 
amount  in  excess  of  $5,000  or  not.  But  no 
such  question  was  raised  or  considered  there. 
In  that  case  we  said: 

"The  only  question  presented  by  this  appeal 
is  the  validity  of  the  act  of  the  liegislature  ap- 
proved May  17,  1907,  amending  the  inheritance 
tax  law.  The  constitutionality  of  the  act  is 
challenged ;  it  being  contended  that  it  makes  an 
arbitrary  classification  of  estates  and  exempts 
from  taxation  estates  of  the  third  class  exceed- 
ing $50,000  in  value." 
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In  tbe  case  of  State  y.  Handlln,  enpra,  we 
held  that  the  statute,  which  was  very  siniilar 
to  the  one  under  consideration,  was  a  provi- 
sion for  an  Inheritance  tax,  and  not  for  a  tax 
on  property ;  that  It  provided  for  a  tax  upon 
the  privilege  of  the  right  of  succession  to 
property,  and,  as  such,  was  not  subject  to  the 
same  test  with  respect  to  its  equality  and 
uniformity  as  taxes  levied  upon  property. 
True,  Mr.  Justice  Klrby,  speaking'  for  the 
court,  said: 

"The  manifest  intention  of  the  act  was  to  levy 
the  taxes  alike  upon  all  property  of  the  estate, 
determining  the  tax  by  the  amount  or  value  ot 
property  in  the  different  classes  in  which  it 
was  divided,  and  it  was  not  intended  that  estates 
above  $50,000  in  value,  passing  to  strangers, 
should  escape  payment  of>  the  tax." 

The  appellant  relies  upon  this  language 
of  the  opinion  to  support  his  contention  that 
the  tax  must  be  levied  upon  the  entire  estate 
as  of  the  property  of  the  decedant,  after  de- 
ducting the  amount  of  the  exemption  speci- 
fied. But  the  above  language  of  the  opinion 
must  be  considered  with  reference  to  the 
question  then  before  the'  court  for  decision, 
and,  when  so  considered,  it  will  be  seen  that 
It  had  no  reference  whatever  to  the  issue  now 
to  be  decided.  The  language  used  was  merely 
by  way  of  argument  to  show  that  the  classi- 
fication provided  by  the  act  for  determining 
the  amount  of  the  Inheritance  tax  to  be  paid 
did  not  render  the  act  unconstitutional.  The 
contention  in  that  case  was  that  the  act  was 
unconstitutional  because  under  the  classifica- 
tion therein  provided  estates  exceeding  in 
value  the  sum  of  $50,000  were  exempt  from 
taxation,  and  that  therefore  the  act  violat- 
ed the  provision  of  the  Constitution  requir- 
ing that  taxes  shall  be  equal  and  uniform. 
The  language  quoted  above  was  used  in  an- 
swer to  that  contention.  In  the  latter  part 
of  the  opinion  In  that  case  the  court  said: 

"The  statute,  so  construed,  violates  no  equal- 
ity provisions  of  the  Constitution,  and  it,  being 
a  statute  taxing  privileges  and  not  property, 
does  not  conflict  with  the  uniformity  provision. 
But  it  divides  the  value  of  estates  passing  to 
certain  classes  of  persons  into  certain  amounts, 
a  reasonable  classification  for  tne  purpose  of 
laying  or  levying  a  progressive  inheritance  tax, 
and  treats  all  persons  within  the  classes  desig- 
nated alilse  and  without  discrimination,  and  is  a 
valid  enactment." 

The  words  "property  or  any  Interest  there- 
in" and  the  word  "estate,"  as  used  In  the  sec- 
tion above  quoted,  have  reference  to  the  prop- 
erty, or  any  Interest  therein,  after  it  has 
been  passed,  transferred,  or  distributed  to 
and  received  by  the  respective  persons  men- 
tioned in  the  statute,  whether  they  take  as 
Individual  or  cori>orate  legatees  or  devisees, 
vendees,  dcmees,  or  grantees,  heirs,  next  of 
kin,  etc.;  and  the  amounts  of  $5,000  and 
$2,000  show  the  value  of  the  estate  for  which 
an  inheritance  tax  shall  be  imposed  on  the 
persons  receiving  the  same,  according  to  the 
respective  classifications  Into  which  the  stat- 
ute divides  them.  This  was  declared  to  be 
the  meaning  of  the  words  "estate"  and  "prc^ 
erty"  In  an  act  i>assed  la  1913,  repealing  the 


act  now  under  review.  See  Act  197  of  the 
Acts  of  1913.  This  l8  the  correct  interpreta- 
tion of  these  words  as  used  in  the  statute  now 
under  consideration. 

There  would  be  no  ambiguity  whatever 
about  the  statute  were  It  not  for  the  word 
"estate,"  used  In  section  3  of  the  act  above 
in  the  clause,  "provided  that  every  estate," 
etc  But  when  the  word  "estate''  as  there 
used  la  considered  In  connection  with  the 
language  of  the  remainder  of  the  section  and 
tlie  language  of  section  4,  it  Is  clear  that  the 
term  "estate"  was  used  synonymously  with 
the  words  "property  or  any  interest  therein." 
The  words  "estate"  and  "property"  are  fre- 
quently used  as  convertible  terms;  they  are 
often  synonymous  in  meaning,  depending  up- 
on the  context.  See  Funk  &  Wagnall's  New 
Standard  Dictionary  of  the  English  Lan- 
guage, "Estate,"  "Property." 

[2]  It  is  a  well-established  canon  of  In- 
terpretation that  the  object  to  be  attained  and 
the  purpose  of  the  Legislature  are  to  be  kept 
In  mind  in  construing  a  statute.  If  the  lan- 
guage used  in  a  statute  is  susceptible  of  more 
than  one  construction,  then  the  meaning  must 
be  given  to  it  which,  is  In  harmony  with  the 
purpose  to  be  attained  rather  than  a  con- 
struction which  would  tend  to  defeat  it.  23 
Am.  &  Eng.  E}nc.  Law  (Ist  Ed.)  p.  319,  and 
cases  cited  in  note. 

In  St.  L.,  I.  M.  &  So.  Ry.  Co.  r.  State,  102 
Ark.  205-20S,  143  S.  W.  913,  914,  we  quoted 
from  Green  v.  Weller,  32  Miss.  650,  as  fol- 
lows: 

"The  true  sense  In  which  words  are  used  in  a 
statute  is  to  be  ascertained  generally  b^  taking 
them  in  their  ordinary  and  popular  signification, 
or,  if  they  be  terms  of  art,  in  their  technical 
meaning.  But  it  is  also  a  cardinal  rule  of  ex- 
position that  the  intenticm  is  to  be  deduced  from 
the  whole,  and  every  part  of  the  statute,  taken 
and  compared  together^— from  the  words  and 
context — and  such  construction  adopted  as  will 
effectuate  the  intention  of  the  lawmakers."  Pot- 
ter's Dwarris  on  SUt.  197,  201. 

Now  It  was  the  manifest  purpose  of  the 
lawmakers,  as  gathered  from  the  language  of 
the  act  under  consideration,  to  exempt  cer- 
tain classes  of  Individuals  and  the  particular 
individuals  coming  v^thln  those  classes  from 
the  tax  imposed  by  the  statute,  unless  those 
individuals  received  property,  or  an  Interest 
therein,  of  a  greater  value  tlian  the  amount 
specified  as  exempting  them  from  the  tax. 
The  purpose  of  the  Legislature  was  not  to 
tax  all  persons  who  might  have  property  or 
who  were  beneficiaries  of  an  estate  under 
sections  3  and  4  of  the  statute,  but  to  tax 
only  those  persons  of  the  classes  named  who 
might  receive  property  of  the  value  of  more 
than  $5,000  and  $2,000,  respectively.  But  If 
the  construction  contended  for  by  the  state 
be  correct,  then  every  benefldary  In  the 
class  mentioned  In  section  3  would  have  to 
pay  a  part  of  the  tax  there  Imposed,  regard- 
less of  whether  the  Value  of  the  property  or 
Interest  therein  which  they  received  exceeded 
the  sum  of  $5,000.    If  such  bad  been  the  In- 
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tentim  of  the  LegisTatara,  It  seems  dear  to 
ns  that  It  would  have  made  some  pTorlsion  In 
the  statute  for  prorating  the  tax  among  the 
several  redpienta  of  the  entire  estate  o^  the 
decedoit 

It  follows  that  the  Judgm^tt  of  the  dr- 
colt  court  Is  ccHrrect,  and  It  is  therefore  af- 
firmed. 


PASCHAL  T.  SW£FSTON  et  aL     (No.  148.) 
(Suprone  Gonrt  of  Arkansas.    Oct.  4,  19U>.) 

1.  DbaIHS    «S>14  — EeVABUBBMBNT    OF    Dl8- 
TBICI^NOTICE— Descbiption— VAUDirr. 

Where  the  map  and  report  showing  the 
boundaries  of  a  proposed  drainage  district  fixed 
a  starting  point  and  described  it  so  as  not  to 
eoable  an  owner  of  land  in  the  vicinity  to  ascer- 
tain whether  or  not  his  lands  were  included, 
this  invalidated  all  the  subsequent  proceedings, 
though  the  calls,  read  in  reverse  order,  would 
leave  no  oncertainty. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  U  5,  6 ;   Dec.  Dig.  €=sl4.] 

2.  BOUNDABIES  «=»&— CODBSES  AND  DISTANC- 
ES—MON  tJMENTS. 

Where  the  descriptions  of  the  boundaries 
of  a  tract  are  uncertain  and  conflicting,  dis- 
tances yield  to  courses,  and  courses  to  monu- 
ments. 

(Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  3-41;    Dec.  Dig.  <S=3.] 

Appeal  from  Crittenden  Chancery  Court: 
Cbas.  D.  Friersou,  Chancellor. 

Action  by  E.  P.  Paschal  against  W.  W. 
Swepston  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
cause  remanded,  with  dlrectlona 

Rose,  Hemingway,  Cantrell,  Looghborough 
&  Miles,  of  Little  Bock,  for  appellant  Brown 
k  Anderson,  of  Alemphls,  Teun.,  for  appel- 
lees. 

KIRBT,  J.  This  case  presents  a  single 
question  of  law  for  the  conslderatioa  of  the 
court.  The  surveyor  appointed  by  the  coun- 
ty judge  of  Crittenden  county  to  make  a  pre- 
liminary survey  of  certain  territory  for  the 
pnrpose  of  fwmlng  a  drainage  district  filed 
his  map  and  report  showing  the  boundaries 
of  said  district.  Said  district  began  at  the 
northwest  comer  of  section  9,  township  8 
north,  range  6  east,  and  the  last  three  calls 
In  the  north  boundary  line  were  as  follows: 

"Thence  west  four  and  tliree-quarters  of  a 
mile  to  the  east  bank  of  Big  creek ;  thence  in 
a  southwesterly  direction  along  the  east,  south, 
and  west  bank  of  Big  creek  to  the  northeast 
comer  of  the  northwest  quarter  of  the  north- 
cast  quarter  of  section  7,  township  8  north, 
range  6  east ;  thence  west  four  and  three-quar- 
ters of  a  mile  to  the  point  of  beginning." 

A  notice  was  published,  in  which  the  last 
two  calls  of  the  boundary  line  were  given  as 
follows: 

"Thence  in  a  southwesterly  direction  along 
die  east,  south,  and  west  bank  of  Big  creek  to 
the  northeast  comer  of  the  northwest  quarter 
of  the  northwest  quarter  of  section  7,  township 
8  north,  range  6  east ;  thence  west  four  and 
three-qoarters  of  a  mile  to  the  point  of  begin- 
ning." 


This  error  was  not  discovered,  and  the  dis- 
trict was  established  by  the  county  court  as 
called  for  in  the  report  of  the  surveyor.  It 
was  later  discovered  that  there  was  an  at>- 
parent  discrepancy  between  the  boundary  of 
the  district  as  established  and  as  advertised 
in  the  published  notice.  Appellant,  who  was 
one  of  the  property  owners  In  the  district, 
thereupon  filed  bis  complaint  In  equity,  al- 
leging that  this  error  and  discrepancy  be- 
tween the  published  notice  and  the  order  e»- 
tabllshlng  the  district  was  fatal  to  the  va- 
lldlty  of  the  district.  The  commissioners  de- 
murred to  the  complaint,  th*eir  demurrer  was 
sustained,  and  tUs  appeal  has  been  duly 
prosecuted. 

It  is  conceded  that  the  publication  of  the 
notice  is  a  Jurisdictional  requirement,  and 
that  the  notice,  as  published,  must  contain  a 
correct  description  of  the  district  to  be  es- 
tablished. But  it  is  urged  that  the  error  in- 
dicated la  a  patent  one,  shown  to  be  wr<mg 
by  the  balance  of  the  description,  and  that 
the  description  published  is  certain  and  com- 
plete and  easily  Identifies  the  land  of  the  dis- 
trict In  the  establishment  of  the  various 
kinds  of  improvement  districts,  Jurisdiction 
is  conferred  by  the  publication  of  a  notice  in 
which  the  boundaries  of  the  district  are  de- 
fined. 

In  the  case  of  Voes  v.  Heyburn,  104  Ark. 
288,  148  S.  W.  510,  which  was  a  proceeding 
for  the  establishment  of  a  street  improve- 
ment district,  the  court  there  said  that: 

"The  object  of  designating  the  boundaries  of 
the  district  was  to  enable  property  owners  in- 
cluded therein  and  affected  thereby  to  easily  as- 
certain what  property  was  included  in  the  dis- 
trict" 

It  was  there  held  that,  where  an  attempted 
publication  of  an  ordinance  creating  an  im- 
prorement  district  omitted  two  half  blocks 
from  the  proposed  Improvement  district,  the 
variance  vras  material  and  destroyed  the  va- 
lidity of  the  attempted  organization. 

In  the  case  of  Norton  v.  Bacon,  113  Ark. 
066, 168  S.  W.  1088,  it  was  held  that  the  pubU- 
catlon  of  a  notice  describing  the  land  to  be  in- 
cluded in  the  proposed  Improvement  district  is 
Jurisdictional,  and  that  the  county  court  has 
no  authority  to  form  a  district  until  notice  lias 
been  published  In  accordance  with  the  terms 
of  the  statute,  and  that  a  variance  between 
the  description  of  lands  to  be  included  in  a 
proposed  road  improvement  district  in  the 
plat  and  In  the  notice  was  fatal  and  invali- 
dated the  formation  of  the  district  In  that 
case  the  published  notice  omitted  200  acres 
of  land  Included  within  It,  and  It  was  there 
said: 

"To  exclude  the  territory  from  the  plat  would 
be  to  form  a  district  of  less  territory  than  that 
included  in  the  boundaries  set  forth  therein ; 
and,  on  the  other  hand,  if  we  should  include 
that  territory  in  the  district,  it  would  be  done 
without  notice  having  Iteen  given  to  the  owner 
as  required  by  the  statute.  So  we  think  that 
there  is  a  fatal  variance  between  the  descrip- 
tion of  the  lands  embraced  in  the  notice  and 
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those  inclncled  In  the  plat,  and  that  thia  inrali- 
datea  the  formation  of  the  district." 

A  Tery  recent  case  is  that  of  McRaven  t. 
Clancy,  reported  in  171  S.  W.  88.  It  was 
there  held  that  the  publicatiwi  of  an  ordi- 
nance establishing  an  improvement  district 
must  be  according  to  the  statute,  which  is 
mandatory  and  compliance  with  which  is 
jurisdictional,  so  that,  one  of  the  lots  not  be- 
ing Included  in  the  publication,  though  lots 
on  both  sides  of  it,  and  owned  by  the  same 
parties,  were  included,  the  district  was  not 
created. 

[1]  Does  the  d^ription  given  measure  up 
to  the  requirements  of  the  cases  quoted? 
The  map  filed  with  the  report  shows  that 
Big  creek  runs  near,  but  not  to,  the  comer 
designated  in  the  call  found  in  the  engineer's 
report,  but  in  the  notice  as  published  the 
call  is  to  the  corresponding  comer  in  the 
northwest  quarter  instead  of  the  northeast 
quarter  of  the  section.  If  this  call  controls 
the  description  in  the  published  notice,  the 
west  half  of  the  northeast  quarter  and  the 
east  half  of  the  northeast  quarter,  which  are 
embraced  within  the  district,  are  omitted 
from  the  notice.  It  is  urged  that  there  are 
two  fatal  defects  in  the  deacilptiou,  one  of 
these  being  in  the  designation  of  an  errone- 
ous comer  to  which  the  line  should  run  from 
the  bank  of  Big  creek,  and  that  the  other  is 
the  designation  of  e  portion  of  the  boundary 
in  the  following  terms: 

"Thence  in  a  southwesterly  direction  along 
the  east,  south,  and  west  bank  of  Big  creek." 

The  map  accompanying  the  engineer's  re- 
port shows  the  course  of  Big  creek,  and  If 
that  creek  was  made  the  boundary  of  the  dis- 
trict, the  district  would  include  lands  lying 
east,  south,  and  west  of  the  creek,  and  that 
part  of  the  description  would  therefore  bo 
reasonably  certain  if  the  point  was  correctly 
designated  to  which  the  boundary  line  should 
run  from  the  bank  of  the  creek.  But  this 
description  does  not  show  from  what  point 
the  boundary  line  of  the  dl.<!trlct  departs 
from  the  bank  of  the  creek,  and  because  of 
that  fact  the  error  in  the  description  of  the 
point  to  which  the  line  should  run  is  mate- 
rial and  fatal.  Kren  though  it  be  assumed 
that  this  line  should  he  a  straight  one,  it  does 
not  appear  from  which  point  on  the  bank  of 
the  creek  the  line  should  be  drawn,  and  the 
point  named  is  more  than  a  half  mile  from 
the  bank  of  the  creek. 

12]  It  Is  settled  by  the  decisions  of  this 
court  that,  in  defining  the  boundaries  of  a 
tract  of  land,  where  the  descriptions  given 
are  uncertain  and  conflicting,  distances  yield 
to  courses,  and  courses  to  monuments.  Here 
neither  the  course  nor  the  distance  from  the 
bank  of  the  creek  to  the  fixed  point  is  given, 
but,  even  though  they  were,  they  would  have 
to  yield  to  the  location  of  the  fixed  point. 


It  is  argued  that,  if  the  description  in 
question  was  contained  in  a  private  contract 
between  the  parties,  it  would  be  Bu£Bcient, 
and  ^ve  are  cited  to  the  case  of  Central  Irri- 
gatron  District  v.  De  Lappe,  79  Cal.  851,  21 
Pac.  825,  in  which  the  Supreme  Court  of  Cal- 
ifornia appears  to  take  that  view.  We  are 
not  cited  to  any  other  case  in  the  excellent 
briefs  filed  in  this  cause,  but  this  case  is  not 
in  harmony  with  our  ovni  cases  on  that  sub- 
ject. We  are  committed  to  the  rule  that  the 
description  contained  in  the  publieAied  notice 
must  be  sncta  that  the  landowner  reading  it 
may  easily  ascertain  whether  or  not  his 
lands  are  included,  and  a  clear  statement  of 
the  reason  for  the  rule  Is  contained  In  ap- 
pellant's brief  Parties  to  a  contract  under- 
stand the  subject  with  respect  to  which  they 
are  dealing,  and  any  description  which  with 
certainty  identifies  it  should  be  sufficient  to 
bind  them  by  any  agreement  they  make  with 
resi)ect  to  it.  To  any  proceedings  of  this 
character  notice  Is  the  first  information 
which  the  landowner  has.  He  does  not  read 
the  description  contained  In  it  with  knowl- 
e<lge  that  his  lands  are  the  subject-matter 
with  respect  to  which  the  notice  is  given, 
and  his  only  information  comes  from  the  no- 
tice itself ;  and  it  Is  proper  that  this  notice 
should  be  such  as  easily  ascertains  the  sub- 
ject of  the  notice.  He  should  not  be  required 
to  speculate  as  between  pertinent  clauses 
whether  the  courts  will  hold  that  the  one  or 
the  other  shall  prevail,  and  he  should  not  be 
penalized  in  case  he  undertakes  such  specula- 
tion for  reaching  the  wrong  conclusion. 

Counsel  for  appellees  urges  that,  If  the  calls 
defining  the  boundaries  of  this  district  were 
read  in  reverse  order,  there  would  be  no  un- 
certainty about  the  point  intended  to  which 
the  line  should  run  from  the  creek.  EiVea  if 
this  be  true,  that  fact  would  not  meet  the  ob- 
jections which  we  have  urged.  As  has  been 
said,  the  landowner  does  not  know  in  ad- 
vance what  lands  are  Intended  to  be  improv- 
ed, and  the  district  in  question  was  defined 
by  numerous  calls  of  direction  and  distance 
to  various  fixed  points,  and  the  possibility 
that  the  Houndary  of  the  district  misht  l)e 
correctly  known  by  tracing  the  calls  in  re- 
verse order  is  not  suflicient  to  meet  the  re- 
quirement that  a  notice  be  published  from 
which  the  landowner  may  easily  ascertain 
whether  or  not  his  lands  are  Inc'uded. 

We  conclude,  therefore,  that  the  publi-sh- 
ed  notice  was  insufilclent  because  of  the  er- 
ror indicated,  and  that  the  court  was  without 
jurisdiction  in  all  proceedings  had  subse- 
quent to  that  date. 

The  decree  will  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  for  the 
entry  of  a  decree  in  accordance  with  this 
opinion. 
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SMITH  «t  oL  T.  MIMTBB  et  al.  (Mo.  160.) 
(Supreme  Court  of  Arkansas.     Oct.  11,  1915.) 

1.  JuDGifSNT   ^=>391   —  Vacation   —  Peo- 

CEEDINOS. 

In  order  to  vacate  a  judgmeot  for  fraad 

practiced  by  the  successful  party,  it  is  necessary 
that  the  defense  to  the  action  be  sufficiently  al- 
leged, and  that  such  defense  be  adjudged  a  valid 
oae. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  §  752;   Dec.  Dig.  «=>3ai.] 

2.  Appeal  and  Ebbob  «=>907— Review— Pbb- 

SBMPTI0N8. 

In  an  action  to  set  aside  a  judgment  for 
fraud  on  the  part  of  defendants'  attorney  in  con- 
fessing it,  in  the  absence  of  a  bill  of  exceptions, 
it  will  be  presumed  that  the  court's  finding  that 
the  attorney  was  authorized  to  confess  judgment 
was  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2899,  2911-2916,  8673, 
3674,  3876,  3678;  Dec.  Dig.  «=>907.] 

Appeal  from  Circuit  Court,  Benton  County ; 
Jos.  S.  Maples,  Judge. 

Suit  by  Adelaide  L.  Smith  and  others 
against  W.  L.  Mlnter  and  others  to  enjoin  the 
collection  of  a  Judgment  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Appellants  brought  this  suit  to  enjoin  the 
collection  of  a  judgment  of  the  circuit  court, 
rendered  against  them  as  sureties  on  the  re- 
taining bond  of  E.  G.  Nelson,  in  an  unlawful 
detainer  suit,  and  asked  also  for  a  vacation 
of  the  judgment  for  a  fraud,  alleging  that 
the  attorney  for  the  defendant  in  the  suit 
had  confessed  judgment  without  authority  to 
do  so,  and  that  one  of  the  sureties  had  been 
relea.sed  and  no  judgment  taken  against  her. 
A  demurrer  interposed  was  treated  as  a  mo- 
tion to  transfer,  and  the  cause  was  accord- 
ingly transferred  to  the  circuit  court.  A  mo- 
tion was  then  made  to  dismiss  upon  the 
ground  that  the  matter  was  res  adjudlcata, 
and  upon  a  hearing  the  motion  to  dismiss 
was  treated  as  one  to  vacate  the  former 
judgment,  and  the  court  held  said  judgment 
to  be  valid,  and  that  no  defense  was  at- 
tempted to  be  Interposed  now  that  did  not 
exist  and  was  Known  to  the  parties  having 
the  right  thereto  at  the  former  adjudication. 
It  further  adjudged  that,  since  one  of  the 
sureties  on  the  bond  had  been  released  in  the 
judgment  rendered,  the  others  should  only  be 
bound  to  the  payment  ot  two-thirds  of  the 
judgment,  and  reduced  it  accordingly.  There 
was  no  bill  of  exceptions  in  the  record. 

W.  N.  Ivie,  of  Rogers,  for  appellants.  ▲!>- 
pellees,  pro  se. 

KIRBT,  3.  (after  stating  the  facta  as 
above).  [1]  Appellants  contend  that  the  court 
erred  in  refusing  to  vacate  the  judgment  and 
insist  that  the  allegations  to  the  complaint 
were  sufticient  and  that  a  good  defense  was 
shown  to  exist.  In  order  to  vacate  a  judg- 
ment for  fraud  practiced  by  the  successful 
party  obtaining  it,  it  is  nece&sary,  not  only 


that  the  defense  to  the  action  be  sufficiently 
alleged,  but  that  it  shall  be  adjudicated  that 
the  defense  to  the  action  is  a  valid  one,  before 
the  judgment  is  vacated  or  set  aside;  the 
court  determining  first  whether  the  grounds 
to  vacate  exist,  and  then  the  validity  of  the 
defense  alleged. 

[2]  The  court  found  that  all  the  interested 
parties  had  notice  and  opportunity  to  make 
defense,  that  the  parties  to  the  suit  "were 
present  each  by  his  attorney  of  record,  vrtth 
full  power  to  act,  and  that  the  judgment 
was  a  subsisting  good  and  valid  judgment" 
Testimony  could  have  been  introduced  show- 
ing that  the  attorney  consenting  to  the  judg- 
ment was  authorized  to  do  so,  and  if  ap- 
pellant Introduced  any  testimony  tending  to 
show  a  valid  defense,  it  was  not  preserved 
by  a  bill  of  exceptions,  and  this  court  cannot 
review  the  question.  In  London  v.  Hutchens, 
88  Ark.  467,  114  S.  W.  919,  the  court  said: 

"The  appeal  is  one  from  the  order  refusing  to 
set  aside  the  dismissal  of  his  proceedings  for 
vacation  of  the  judgment  for  want  of  prosecu- 
tion. •  •  •  London  had  proceeded  under  the 
statute  to  have  it  set  aside.  *  •  •  The  record 
entry  indicates  that  the  court  had  evidence  be- 
fore it,  and  the  presumption  is  always  indulged, 
in  the  absence  of  evidence  being  brought  here, 
that  the  evidence  would  sustain  the  action  of 
the  court." 

In  Young  V.  Vincent,  94  Ark.  115,  125  S. 
W.  658,  it  was  said: 

"Where  the  record  does  not  contain  the  evi- 
dence adduced  at  the  trial,  'every  intendment  is 
indulged  in  favor  of  the  action  of  the  trial  court, 
and  this  court  will  presume  that  every  fact  sus- 
ceptible of  proof  that  could  have  aided  appel- 
lee's case  was  fully  established.  The  salutary 
rule  of  law  is  that  every  judgment  of  a  court 
of  competent  jurisdiction  is  presumed  to  be  right, 
unless  the  party  aggrieved  will  make  it  appear 
affirmatively  that  it  was  erroneous.'  " 

In  Foohs  V.  Bilby,  95  Ark.  302,  129  S.  W. 
1104,  the  court  said: 

"The  motion  to  vacate  the  judgment  under 
section  4431  fKirby's  Dis.].  supra,  was  heard  on 
evidence,  and,  the  evidence  which  the  court 
heard  and  on  which  it  acted  in  setting  aside  the 
judgment  in  question  not  being  brought  into 
the  record,  we  must  presume  that  every  fact 
necessary  to  sustain  the  finding  and  judgment  of 
the  court  was  proved  that  could  have  been 
proved." 

"In  the  absence  of  a  bill  of  exceptions,  it  will 
be  presumed  that  the  court's  findings  of  fact 
were  based  on  the  evidence,  where  there  is  noth- 
ing in  the  record  to  rebut  that  presumption." 
Swing  V.  BrinkleyCar  Works  &  Mfg.  Co.,  78 
Ark.  198,  94  S.  W.  54. 

'The  allegations  of  the  answer  of  the  de- 
fendant, Nelson,  in  the  first  suit  are  not 
proof  of  the  facts  therein  set  up,  and,  as  al- 
ready said,  the  court  in  this  proceeding  found 
that  the  judgment  attempted  to  be  vacated 
was  valid  and  subsisting,  and  that  the  at- 
torney confessing  it  had  authority  to  do  so, 
and  it  must  be  presumed,  in  the  absence  of 
a  bill  of  exceptions,  that  the  court's  findings 
of  fact  were  based  on  the  evidence;  there 
being  nothing  in  the  record  to  rebut  that  pre- 
sumption. 

The  judgment  is  accordingly  affirmed. 
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ST.  LOUIS  ft  S.  F.  R.  CO.  t.  STATE. 

(No.  149.) 

(Supreme  Court  of  Arkansas.    Oct  4,  1915.) 

1.  Railboads  9=39— Railboad  CouassioN — 
Obdeb— Petition— SuTFicrKNCT. 

An  order  of  the  Railroad  Commission  of 
Arkansas,  based  upon  a  petition  signed  by  17 
corporations  and  partnerships  and  1  natural 
person,  requiring  one  railroad  to  establish  a 
connection  with  another  is  void,  as  not  being 
signed  by  15  bona  fide  citizens  residing  within 
the  territory  affected,  within  the  direct  terms  of 
Acts  1907,  p.  357,  {  1,  since  "bona  fide  citi- 
zens," as  there  used,  means  permanent  resi- 
dents, as  distinguished  from  mere  sojourners, 
and  refers  to  individuals,  to  the  exclusion  of 
corporations  and  copartnerships. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f S  12-19 ;    Dec.  Dig.  «=99.] 

2.  Citizens  «=»2— Cobpobation. 

A  "citizen"  ordinarily  means  only  a  natural 
person,  and  will  not  be  construed  to  include  a 
corporation,  unless  the  general  purpose  and  im- 
port of  the  statute  in  which  the  term  is  found 
seems  to  require  it  (quoting  Words  and  Phrases, 
Citizen). 

[Ed.  Note. — For  other  cases,  see  Citizens, 
Cent.  Dig.  ||  1,  13-16 ;    Dec.  Dig.  <S=32.] 

8.  Railboads  «=39^Railboas  CoionssioiT— 

Statute — Constbtjction  . 

It  being  presumed  that  the  petition  would 
not  be  signed  without  consideration  of  its  pro- 
posed demands,  the  word  "citizen"  will  not  be 
construed  to  include  corporations,  in  the  absence 
of  a  provision  in  the  act  creating  a  means  by 
which  the  assent  of  a  corporation  may  be  evi- 
denced. 

[Ed.  Note.— For  other  cases,  see  Itailroads, 
Ont  Dig.  if  12-19;   Dec.  Dig.  <»=>9.] 

Appeal  from  Circuit  Court,  Waabington 
County;    Jos.  S.  Maples,  Judge. 

The  St  Louis  ft  Sa.n  Francisco  Railroad 
Company  was  convicted  and  fined  for  fail- 
ure to  obey  an  order  of  the  Railroad  (Com- 
mission, and  It  appeals.    ReTersed. 

Moore,  Smith,  Moore  &  Trleber,  of  Little 
Rock,  W.  F.  Evans,  of  St  Louis,  Mo.,  and  B. 
B.  Dayldson,  of  FayettevlUe,  for  appellant. 
Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  A^st.  Atty.  Gen.,  for  the  State. 

SMITH,  J.  An  Information  was  filed  be- 
fore a  justice  of  the  peace  of  Washington 
county.  In  which  It  was  charged  that  the 
appellant  railroad  company  had  failed  and 
refused  to  comply  with  order  No.  3085  of 
the  Railroad  Commlsslcm  of  Arkansas,  which 
said  order  required  appellant  to  establish 
and  maintain  a  joint  interchange  track  at 
Fayetteville  with  the  Kansas  City  ft  Mem- 
phis Railroad  Company,  and  to  do  switching 
thereon.  Judgment  was  rendered  by  de- 
fkialt  In  the  justice  court,  and  an  appeal 
was  prosecuted  to  the  circuit  court.  In  which 
court  a  demurrer  and  an  answer  were  filed. 
Various  grounds  of  defense  were  set  up  In 
the  answer,  which  we  need  not  consider 
here;  but,  among  other  defenses.  It  was  al- 
leged that  the  order  of  the  Railroad  Com- 
mission up<Mi  which  the  prosecution  was 
based  was  yold,  for  the  reason  that  no  pe- 


tition for  such  order,  signed  by  15  bona  fide 
citizens  residing  within  the  territory  af- 
fected by  the  petition  was  eyer  filed,  and.  a» 
we  agree  with  appellant  In  this  contention, 
we  have  found  it  unnecessary  to  consider 
any  of  the  other  defenses  set  out  In  the  an- 
swer. 

Appellant's  demurrer  was  overruled,  bnt 
upon  the  trial  before  the  court  sitting  as  a 
jury  considerable  evidence  was  offered,  at 
the  conclusion  of  which  the  court  found  ap- 
pellant guilty  as  charged,  and  this  appeal 
Is  prosecuted  from  the  judgment  of  the  court 
imposing  a  fine  against  appellant 

[1]  It  Is  conceded  by  counsel  for  the  state 
that,  althou^  there  are  18  names  signed  to 
the  petition,  all  these  signers  are  corpora- 
tions and  copartnerships,  except  one;  but 
it  is  argued  that  the  provisions  of  the  stat- 
ute in  regard  to  the  number  of  signers  is 
directory,  and  that  the  statute  was  substan- 
tially complied  with  when  15.  names  of  Indi- 
viduals, corporations,  and  copartnerships 
were  signed  to  the  petition.  Section  1  of 
Act  149  of  the  Acts  of  1907,  under  which 
the  Railroad  Commission  proceeded  in  mak- 
ing the  order  in  question,  provides  that  the 
Commission  shall  be  empowered  to  hear  and 
consider  all  petitions  for  train  service,  de- 
pots, stations,  spurs,  side  tracks,  platforms, 
and  the  establishment,  enlargement,  equip- 
ment, and  discontinuance  of  the  same  upon 
the  right  of  way  of  any  railroad  in  this 
state:  Provided,  said  petitions  shall  be 
signed  by  at  least  15  bona  fide  citizens  re- 
siding In  the  territory  sought  to  be  affected 
by  said  petitioners.  In  the  case  of  St.  Louis, 
I.  M.  ft  S.  R.  (30.  T.  Bellamy,  113  Ark.  384. 
160  S.  W.  322,  It  was  decided  that  a  peti- 
tion "  'signed  by  at  least  15  bona  fide  dtlzens 
residing  within  the  territory  sought  to  be 
affected  by  said  i>etltlon'  is  essential  to  give 
the  (Commission  jurisdiction"  to  act  upon 
the  matters  mentioned  In  the  act  quoted 
from. 

It  has  been  many  times  decided  that  a 
corporation  is  not  a  citizen,  within  the  mean- 
ing of  the  equal  privileges  and  immunities 
clause  of  the  federal  (Constitution;  and  this 
court  has  decided  that  section  18,  article  2, 
of  the  Constitution  of  this  state,  containing 
the  same  provisions  as  those  of  the  federal 
Constitution,  does  not  apply  to  corporations. 
C,  R.  J.  ft  P.  R.  Co.  V.  State.  86  Ark,  423, 
111  S.  TV.  456.  And  while  It  is  held  that 
corporations  are  persons  within  the  meaning 
of  the  fourteenth  amendment  to  the  federal 
(Constitution,  which  provides  that  no  state 
shall  deprive  any  person  of  llfe^  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  law,  it  has  been 
as  often  decided  that  conioratlons  are  not 
included  in  that  i)ortlon  of  the  same  amend- 
ment which  provides  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
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the  prlTlIeges  or  Immunities  of  dtlzens  of 
tbe  United  States.  A  number  of  the  cases 
80  holding  are  cited  In  the  opinion  of  thla 
court  In  the  case  of  Oblcago,  IL  I.  ft  P.  R. 
Co.  T.  State,  supra. 

[2]  A  number  of  definitions  of  the  word 
"dtlzen"  are  found  In  volume  1  of  Words 
and  Phrases,  and  we  quote  the  following 
definition  there  given: 

"  'CitUen'  ordinarily  means  only  a  natural 
person,  and  will  not  be  construed  to  Include  a 
corporation,  unless  the  general  purpose  and  im- 
port of  the  statute  in  which  the  term  is  found 
seem  to  require  it.  International  &  Life  Assur. 
Ass'n  T.  Haight,  36  N.  J.  Law,  279,  282." 

In  the  case  of  S(Aool  Diat  No.  11  t. 
Sdiool  Dlst  No.  20,  63  Ark.  543,  39  S.  W. 
850,  tbe  court  considered  the  meaning  of  tbe 
word  "citizen"  as  employed  In  the  statute 
anthorlslng  petitions  for  change  of  bounda- 
ries of  school  districts.  The  court,  through 
Bnnn,  C.  J.,  said  that,  from  the  common  un- 
derstanding of  tbe  meaning  of  tbe  word 
"dtl««i,"  and  from  the  fact  that  some  other 
word  than  "dtlzen"  Is  employed  In  the  stat- 
ntes  authorizing  these  changes,  whenever  per- 
sons other  than  electors  were  Included,  the 
word  "dtlzen,"  as  there  used,  meant  an 
"elector."  It  Is  not  customary  to  speak  of 
corporations  or  of  copartnershlxm  as  residing 
In  a  particular  locality.  They  must,  of 
coarse,  have  their  situs,  or,  as  Is  sometimes 
said,  their  "domldle,"  In  a  particular  lo- 
caUt7;  but  It  would  not  be  said  that  they 
were  residents  of  that  locality. 

Moreover,  the  use  of  the  qualifying  words 
"bona  fide"  Is  significant  Evidently  the 
Legislature  did  not  Intend  to  burden  the 
Railroad  Comndsslon  with  the  consideration 
of  petitions  for  the  things  authorized  to  be 
petitioned  for  unless  at  least  15  bona  fide 
citizens  residing  In  the  locality  to  be  affected 
were  snflldently  interested  to  petition  there- 
for. It  Is  no  doubt  true  that  a  corporation 
or  a  copartnership  might  be  Interested  and 
greatly  benefited  by  relief  such  as  was 
prayed  for  In  the  ];>etltlon  In  question;  but 
these  are  questions  whidi  the  Legislature 
apparently  has  left  for  the  action  of  "dtl- 
tens  residing  In  the  locality  to  be  affected," 
whldi  language  we  construe  to  mean  perma- 
nent residents,  as  distinguished  from  mere 
sojourners,  and  as  exdudlng  corporations 
and  copartnerships,  and  Indudlng  only  Indl- 
Tldnals.  If  corporations  or  companies  were 
taken  Into  account,  the  question  of  the  au- 
thority of  tbe  officers  signing  the  names  of 
sadi  corporations  or  companies  would  arise, 
where  tbe  statute  did  not  provide  what  of- 
ficers should  sign  for  such  companies  or 
corporations. 

[3]  The  presumption  Is  not  to  be  Indulged 
that  petitions  vrlll  be  signed  npon  mere  pres- 
entation; bat  upon  the  contrary,  the  pre- 
sumption of  law  must  be  that  i^iiers  will 
not  seek  to  put  In  motion  the  machinery  of 
the  law  to   require  a   railway  company  to 


grant  tbe  relief  prayed  until  the  signer  has 
conduded  that  the  relief  prayed  for  should 
be  granted.  It  tbe  rule  were  otherwise,  the 
requirement  of  a  petition  would  be  futile. 
For  a  corporation  to  exerdse  this  function 
would  require  Investigation  and  considera- 
tion by  Its  directors  and  a  conduslon  to  be 
reached  by  them.  No  mere  stockholder  or 
officer  of  a  corporation,  upon  his  own  Initia- 
tive, would  have  tbe  right  to  declare  the 
corporate  will.  Some  other  officer  or  stock- 
holder might  be  of  a  contrary  opinion,  and 
to  avoid  this  conflict  a  corporation.  If  au- 
thorized to  act  at  all,  would  have  to  act  in 
some  manner  permitted  by  statute.  But  tbe 
Legislature  having  made  no  provision  by 
which  tbe  assent  of  a  corporation  might  be 
evidenced,  but,  upon  the  contrary,  having 
used  language  which  In  its  ordinary  accep- 
tation would  refer  only  to  Individuals,  we 
have  conduded  that  the  petition  was  not 
signed  as  required  by  law,  and  that  the  Rail- 
road Commission  was  therefore  without  ju- 
risdiction to  make  the  order  upon  which 
this  prosecution  Is  based,  and  tbe  cause  will 
therefore  be  reversed  and  dismissed. 


W.  B.  THOMPSON  &  CO.  v.  LEWIS. 

(No.  152.) 
(Supreme  Court  of  Arkansas.     Oct.  11,  1915.) 

1.  Fixtures    €=:>4 — Annexation — Intent. 

It  will  be  presumed  that  the  owner  of  land 
who  attaches  chattels  thereto  intends  that  they 
sbaU  become  a  part  of  the  realty,  and  the  Inten- 
tion in  attaching  is  the  test  of  whether  the  chat- 
tel becomes  an  irremovable  fixture. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent.  Dig.  §S  3,  6;    Dec.  Dig.  <8=s>i.l 

2.  E^XTtJEES  «=»33— Annexation  by  Tenant 

— SUBBEQCENTLT    ACQUIRED    PeE. 

Although  defendant  had  only  a  lease  when 
he  placed  fixtures  on  the  land,  bis  leasehold  es- 
tate merges  in  the  fee  which  he  afterwards  ac- 
quired by  purchase,  so  that  fixtures  already  at- 
tached  are  thereafter  irremovable. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  {{  64,  65;    Dec  Dig.  <S=»33.] 

3.  Fixtubes     «=>35— Annexation— Intent— 
BviDENCE — Sufficiency. 

Evidence  held  sufficient  to  show  intention 
of  owner  that  trade  fixtures  attached  to  the 
land  should  become  a  part  of  the  realty. 

[Ed.  Note.— For  other  cases,  see  EHstnres, 
Cent  Dig.  f|  67-79;   Dec  Dig.  «s»35.] 

Appeal  from  Circuit  Court,  Union  County ; 
Chas.  W.  Smith,  Judge. 

Action  by  W.  B.  Thompson  ft  Company 
against  S.  J.  Lewis.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

J,  B.  Moore  and  Gea  M.  Le  Groy,  both  of 
El  Dorado,  for  appellant.    S.  J.  Lewis,  pro  se. 

McCULIX>CH,  C.  J.  Appellants  obtained  a 
Judgment  In  the  circuit  court  of  Union  county 
against  appellee  for  debt  due  by  contract,  and 
sued  out  execution  on  the  judgment,  which 
was  by  the  sheriff  levied  on  a  small  tract  or 
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parcel  of  real  estate  on  which  was  situated  a 
steam  cotton  gtn  plant.  Appellee  filed  a 
schedule  claiming  the  machinery  In  the  gin 
plant  as  exempt  from  sale  under  execution. 
The  circuit  court  allowed  the  claim  of  exemp- 
tions, and  an  appeal  has  been  prosecuted  to 
this  court 

[1]  The  facts  In  the  case  are  undisputed. 
Appellee  leased  the  lot  from  one  Bedding  in 
the  year  1903  and  erected  the  gin  plant, 
which  consisted  of  a  frame  two-story  build- 
ing, and  placed  therein  the  machinery  con- 
sisting of  engine  and  boiler  and  gin  stand 
and  cotton  press,  together  with  necessary 
shafting  and  belting.  The  macUnery  was 
placed  in  the  building  in  the  customary  way, 
the  boiler  resting  upon  the  ground  under  the 
shed  of  the  building,  and  is  Incased  in  what 
the  witnesses  termed  a  mud  casing.  The 
cotton  gin  and  press  are  placed  upon  sills 
resting  upon  the  surface  of  the  lot.  Ap- 
pellee purchased  said  lot  from  Bolding  in 
the  year  1907,  and  Bolding  conveyed  the  title 
In  fee  to  him.  Appellee  has  continued  to  own 
and  operate  the  gin  since  that  time. 

Onr  conclusion  is  that  the  machinery  con- 
stituting the  gin  plant  did  not  constitute  re- 
movable trade  fixtures  at  the  time  of  the 
levy  of  the  execution  and  could  not  be 
claimed  as  exempt.  This  court,  in  the  case  of 
Choate  t.  Kimball.  56  Ark.  55,  19  S.  W.  108, 
laid  down  the  rules  for  ascertaining  whether 
an  article  is  a  chattel  or  an  Irremovable  fix- 
ture, the  principal  test  being  stated  as  fol- 
lows: 

"The  intention  of  the  party  making  the  an- 
nexation to  make  the  article  a  permanent  ac- 
cession to  the  freehold,  this  intention  being  in- 
ferred from  the  nature  of  the  article  aflSxed,  the 
relation  and  situation  of  the  party  making  the 
annexation  and  the  policy  of  the  law  in  relation 
thereto,  the  structure  and  mode  of  the  annex- 
ation, and  the  purpose  or  use  for  which  the  an- 
nexation has  been  made." 

In  the  later  case  of  Ozark  v.  Adams,  73 
Ark.  227,  83  S.  W.  920,  we  said  that: 

"Before  the  aforesaid  rules  can  be  applied  the 
primary  question  is  'the  relation  of  the  par- 
ties.'" 

And  In  that  case  the  court  approved  the 
rule  that: 

"Whore  a  chattel  annexed  to  the  soil  is  sold  to 
the  owner  of  the  realty,  that  fact  changes  its 
prior  personal  character  into  an  irremovable 
tixturc." 

The  court  cited  with  approval  the  case  of 
Curtis  V.  Kiildle,  7  Allen  (Mas.s.)  185.  The 
intention  of  t!io  party  who  annexes  the  chat- 
tel being  the  real  test  whether  or  not  it  re- 
mains a  chattel  or  l)econies  an  irremovable 
fixture,  the  Inference  Is  strong,  where  the 
party  attaching  the  fixture  Is  the  owner  of 
the  soil,  that  It  was  Intended  to  liecome  a  part 
of  the  soil,  and  not  a  removable  fixture,  and 
all  of  the  authorities  hold  that,  under  those 
circumstances,  there  must  be  strong  evidence 
of  a  contrary  Intention  manifested  by  some 
overt  act  or  cirounistnnee.  Beniis  v.  First 
National  Bank.  («  Ark.  <;2.5,  40  S.  W.  127. 


[2]  Appellee  was  not  the  owner  of  the  soil 
at  the  time  he  established  the  gin  plant  there- 
on, but  by  the  purchase  of  the  fee  his  lease- 
bold  estate  In  the  soil  became  merged  in  the 
greater  estate,  and  the  principle  announced  hi 
Ozark  v.  Adams,  supra,  applies. 

Mr.  Ewell  lays  down  the  rule^  which  ap- 
pears to  be  overwhelmingly  supported  by  the 
authorities,  that: 

"As  against  one  who  is  the  owner  of  the  es- 
tate in  fee  as  well  as  of  the  fixtures,  they  are 
part  of  the  freehold  and  cease  to  be  goods  and 
chattels,  and  therefore  may  not  be  seised  as 
goods  and  chattels  by  the  sheriff  under  a  fi.  fa. 
as  against  the  owner  of  the  fee."  Ewell  on  Fix- 
tures (2d  Ed.)  p.  537. 

Indeed,  the  same  author  lays  down  the  rule 
that  the  owner  of  the  fee  cannot  establish  by 
pared  his  claim  that  fixtures  attached  to  the 
soli  are  chattels  for  the  purilose  of  requiring 
a  levy  thereon  as  that  character  ot  property. 
The  learned  author  states  the  proposition  as 
follows: 

"Nor  can  the  execution  debtor  by  parol  turn 
out  as  chattels  for  purpose  of  levy  growiDg 
grass,  fruit,  or  trees,  or  fixtures  annexed  to  bis 
land,  nor  without  a  severance,  authorize  the 
levy  of  execution  thereon  as  chattels;  and,  if 
attempted  to  be  done,  the  levy  is  void."  Page 
542. 

[S]  The  machinery  involved  in  this  casp 
was  attached  to  the  soil  in  the  customary 
way  in  which  that  cliaracter  erf  machinery 
was  attached  for  use.  The  owner  has,  In 
fact,  used  the  property  since  he  became  the 
owner  of  the  soil,  for  a  period  of  about  eight 
years,  so  the  conclusion  is  unavoidable,  even 
if  no  conclusive  presumption  were  to  be  hi- 
dulged  under  those  circumstances,  that  there 
was  no  Intention  to  treat  the  machinery  oth- 
erwise than  as  a  part  of  the  realty. 

The  circuit  court  reached  the  wrong  con- 
clusion in  the  case,  so  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  quash,  the  supersedeas. 


FEDERAL  REALTY  CO.  v.  EVIN3. 

(No.  162.) 

(Supreme  Court  of  Arkansas.     Oct.  11, 

1.  VKNDOB  ANn   PUBCHASER   <S=33— COSTKACH 
— CONSTIUCTION. 

A  contract  in  which  one  party  nerces  to  - 
lands  and  lots  at  a  stipulated  ^)ri■  ' 
other  party  agrees  to  pay  the  stipiii 
is  a  contract  for  the  sale  of  laud,  .n 
ating  an  aKcncy  for  the  sale,  althoui^li 
visions  indicate  that  sales  by  the  piir 
contemplated  by  the  contract^ 

[Ed.   Note.— For  otlicj^ 
Purchaser,  Cent.  Di§ 

2.  Co.VTRACTS    &=>i 
TIONS   OF  PaM" 

Where  defcq 
plnintilT   impos 
and  conferring 
to    insist    upq 
without  the 

I  Ed.    NoteJ 
Cent.  Dig.  " 
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3.  CoKTBACTS  4=>10— Sale  of  Land— Mdtu- 

AUTY. 

A  contract  providing  that  one  part][  shall 
pay  purchase  money  for  real  estate  as  it  ma- 
tures by  the  terms  of  the  contract,  and  that  the 
other  party  shall  execute  deeds  for  the  land  at 
a  rate  stipulated  in  the  contract,  is  not  yoid 
for  want  of  mutuality. 

(Bd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ||  21-40;  Dec.  Dig.  <8=»10.] 

ARpeal  from  Logan  Chancery  Court;  Wil- 
liam A.  Falconer,  Chancellor. 

Action  by  the  Federal  Bealty  Company 
against  Joseph  E^-lns. '  From  a  Judgment  for 
plaintUT,  defendant  appeals.     Affirmed. 

Anthony  Hall,  of  Paris,  for  appellant  J. 
T.  Bullock,  of  RussellvUle,  and  B.  C.  Bol- 
lock, of  Daidanell,  for  appellee. 

SMITH,  J.  On  the  3d  of  April,  1912,  the 
parties  to  this  litigation  entered  Into  a  con- 
tract In  writing  for  the  sale  of  a  tract  of 
land  containing  125  acres  situated  In  the 
Xorthem  district  of  Logan  county.  This 
tract  at  land  bad  been  platted  Into  lots,  and 
was  known  as  Mt  Magazine,  a  summer  re- 
sort The  consideration  for  this  contract 
was  the  sam  of  $6,000,  and  the  provisions  of 
the  contract  over  which  the  parties  are  dis- 
agreed read  as  follows: 

"Xow,  therefore,  it  is  hereby  agreed  by  and 
between  the  parties  hereto,  in  consideration  of 
the  mutual  stipulations  and  agreements  to  be 
kept  and  performed  by  the  several  parties  here- 
to, as  follows: 

"(1)  The  first  party  agrees  that  for  the  pur- 
pose of  this  contract  he  hereby  agrees  to  sell 
and  deliver  unto  the  said  parties  of  the  second 
part  the  aforesaid  lands  and  lots  at  a  stipulated 
price  of  $6,000  to  be  paid  in  the  manner  here- 
uiafter  provided. 

"(2)  Five  hundred  dollars  cash,  the  receipt  of 
which  is  hereby  acknowledged,  and  note  for  $600 
dae  August  10,  1912,  said  note  to  draw  inter- 
est after  maturity  at  6  per  cent,  and  said  sec- 
ond parties  shall  continue  to  make  payments  to 
the  party  of  the  first  part  as  lots  are  sold,  and 
tbi<  contract  shall  continue  in  force  for  the 
period  of  five  years  from  date  hereof,  provid^ 
parties  of  the  second  part  have  made  payments 
of  at  least  $1,000  per  year  or  upon  the  pay- 
ment of  the  balance  of  the  said  $6,000,  together 
with  interest  upon  deferred  payment  or  pay- 
ments at  the  rate  of  6  per  cent,  after  August 
10,  1012,  per  annum,  then  said  party  of  the 
first  nart  or  assigns  is  to  deed  to  the  party  of 
tlie  second  part,  nn^  and  all  lands  or  lots  which 
bave  not  been  previously  deeded. 

"(•'?)  It  is  further  ogreed  by  and  between  the 
parties  hereto  that  the  party  of  the  first  part 
is  to  release  by  deed  lots  at  the  rate  of  $.S0  each 
for  all  money  received  by  him,  such  deed  to  be 
executed  and  delivered  to  the  parties  of  the  sec- 
ond part  or  any  person  designated  by  them : 
same  to  be  executed  and  delivered  within  16 
days  from  date  of  payment" 

Appellant  was  the  party  of  the  second  port 
to  this  contract,  and,  pursuant  to  Its  terms, 
paid  $1,500,  and  the  Interest,  on  payments 
which  had  not  been  made  at  their  maturity. 
After  these  payments  had  been  made  a  con- 
troversy arose  as  to  the  respective  rights  and 
obligations  of  the  parties  under  this  con- 
tract. There  was  considerable  correspond- 
ence, in  which  the  respective  contritions  of 


the  parties  were  set  out  Tliis  correspond- 
ence eventuated  in  a  demand  made  by  appel- 
lant in  a  letter  dated  February  7,  1014,  as 
follows: 

"Replying  to  yours  of  the  5th,  this  day  re- 
ceived, would  say  that  we  refer  to  our  last  let- 
ter of  January  21st,  in  wliich  we  inclose  a  deed 
for  you  to  sign,  and  also  our  ultimatum  of  Jan- 
uary 31st,  and  can  only  repeat  that  we  will  con- 
sider no  other  settlement  at  tliis  time,  either  the 
deed  to  the  50  lots  or  the  return  of  the  $1,500, 
or  we  will  take  action  to  protect  our  interests." 

This  letter  was  written  In  response  to  one 
from  api)ellee  under  date  of  February  5th, 
in  which  appellee  stated: 

"I  have  concluded  to  meet  your  demands  by 
releasing  to  you  by  deed  sixty  lots,  uiKin  the 
payment  to  me  of  the  amount  due  (find  state- 
ment inclosed),  five  hundred  and  forty-five 
($545.00)  dollars.  This  will  settle  fully  the  first 
and  second  payments." 

[1]  It  will  thus  be  seen  that  appellant  was 
contending  for  the  execution  and  delivery  to 
it  of  a  deed  containing  60  lots  at  the  pur- 
chase price  of  $30  each ;  whereas  appellee 
offered  to  deed  60  lots  provided  appellant 
paid  the  balance  due  under  the  contract  It 
becomes  necessary,  therefore,  to  construe 
the  contract  set  out  above.  Ai>pellee  con- 
tends It  is  an  absolute  sale  of  land  to  appel- 
lant ;  while  appellant  contends  it  is  an  agree- 
ment on  Its  part  to  undertake  the  sale  of 
said  lands  for  appellee  at  a  fixed  price,  and 
that  the  instrument  cannot  be  construed  as 
a  contract  for  the  sale  of  real  estate,  because 
there  Is  no  mutuality  of  obligation. 

We  think  appellee  correctly  construed  this 
contract  We  And  nothing  in  its  terms  to 
support  appellant's  contention  that  the  writ- 
ing set  out  constitutes  a  mere  undertaking  on 
the  part  of  appellant  to  sell  said  lots  for  ap- 
pellee at  a  fixed  price,  and  this  is  the  point 
upon  which  the  parties  disagree.  We  think 
this  Is  clear,  not  only  from  the  terms  of  the 
contract,  but  that  this  was  the  understand- 
ing of  the  parties  thereto  appears  from  their 
action  under  It  One  thousand  five  hundred 
dollars  were  paid  before  there  was  a  demand 
for  any  lots,  and,  while  article  3  of  the  «m- 
tract  does  give  appellant  the  right  to  demand 
a  deed  for  each  $30  of  purchase  money  paid, 
article  2  <^  the  contract  requires  appellant 
to  make  payments  at  the  rate  of  $1,000  a 
year,  whether  any  lots  are  sold  or  not 

Q?he  court  below  ccmstrued  the  contract  as 
we  have  done,  and  gave  judgment  against 
appellant  for  the  $1,500  of  the  purchase  mon- 
ey then  due,  and  declared  this  sum  to  be  a 
Hen  upon  the  property  In  question,  and  di- 
rected its  sale  unless  the  same  should  be 
paid  within  the  time  fixed  by  the  decree,  pro- 
'('isltm  being  made  in  the  decree  for  the  re- 
tention by  the  commissioner  of  any  sum  of 
money  received  by  him  in  excess  of  the  sum 
adjudged  to  be  due,  this  excess  to  be  applied 
to  the  payment  of  the  unpaid  balance  upon 
its  maturity. 

[2]  Appellant,  of  course,  is  entitled  to  a 
deed  to  a  lot  for  each  $30  of  purchase  money 
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paid,  but  It  bas  no  right  to  claim  the  bene- 
fit of  the  contract  while  refusing  to  discharge 
the  obligations  which  are  imposed  upon  it 
Appellee  offered  to  execnte  a  deed  to  a  suf- 
ficient number  of  lots  to  cover  all  of  the  pur- 
chase money  which  had  been  paid  or  was 
then  due,  and,  as  this  was  all  be  could  be  re- 
quired to  do,  It  cannot  be  said  that  he  was 
In  default 

[3]  The  contract  Is  not  void  for  the  want 
of  mutuality.  Johnson  v.  Wllkerson,  96  Ark. 
320,  131  S.  W.  690.  The  obligation  on  appel- 
lant's part  is  to  pay  the  purchase  money  as 
It  matures,  and  upon  appellee's  part  to  exe- 
cute deeds  at  the  rate  of  one  lot  for  each 
$30  of  purchase  money  paid. 

We  condude,  therefore,  that  appellant 
misconstrued  this  contract  and  its  rights 
thereunder  and  committed  a  breach  of  the 
contract  by  its  failure  to  pay  the  purchase 
money  when  due. 

The  decree  of  the  chancellor  will  therefore 
be  affirmed. 


DEWEIN  V,  STATE.    (No.  129.) 
(Supreme  Court  of  Arkansas.     Sept  27,  1915.) 

1.  Cbiminal    Law    ®=»119— SANrrr— TeiaIt- 
GuANOB  OF  Venue. 

Where  the  issue  of  saoity  at  the  time  of  the 
trial  of  a  person  convicted  of  crime  and  sen: 
tenced  is  to  be  submitted  to  a  jury  under  a 
writ  of  error  coram  nobis  after  sentence,  be  is 
entitled  to  a  change  of  venue  as  in  other  crim- 
inal cases. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  238-240;  Dec.  Dig.  «=• 
119.] 

2.  Cbiminai,  Law  €=>121— Change  or  Ventte 

— DlSCBETION   OF  COUBT. 

Where  a  petition  for  change  of  venae  in  a 
criminal  case  and  its  supporting  affidavits  are 
in  the  form  prescribed  by  statute,  the  only  in- 
quiry open  to  the  court  is  as  to  the  quaUfica- 
tioDs  of  the  supporting  witnesses,  and  if  they 
fulfill  the  requirement  of  Kirby's  Dig.  f  2318,  as 
I>eing  credible  qualified  electors  and  actual  res- 
idents of  the  county,  not  related  to  the  defend- 
ant tiie  court  bas  no  discretion,  and  must  grant 
the  change. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (Jent  Dig.  §  241 ;   Dec.  Dig.  <8=»121.] 

8.  Cbiminal  Law  ®=3l35 — Change  or  YENtni 

—  AFwnAViTs  —  Witnesses  —  Cbedlbilitt 
— Inquibt. 

In  passing  on  the  credibility  of  the  support- 
ing witnesses,  on  a  motion  for  change  of  venue 
in  a  criminal  case,  the  court  may  examine  them 
as  to  their  means  of  knowledge  and  as  to  the 
probability  of  the  petitioner  having  a  fair  trial, 
but  onl^  for  the  purpose  of  ascertaining  their 
credibility. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2Kt;  Dec.  Dig.  «s>135.] 

4.  Cbiminal  Law  9s»137— Ghanob  or  Vbntte 

—  Detebmination  or  Motion  —  "Refuta- 
ble." 

The  statement  of  the  court  in  passing  on 
a  motion  for  change  of  venue  in  a  criminal  case, 
that  "the  witnesses  are  reputable  citizens  of 
Saline  county,  and  in  passing  on  the  motion 
*  •  •  only  their  knowledge  of  conditions  will 
be  considered,"  was  not  a  finding  that  the  wit- 
nesses were  "credible"  within   Kirby's  Dig.   f 


2S18,  relating  to  change  of  venue  In  criminal 
cases;  the  word  "reputable"  not  being  synony- 
mous with  "credible." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  i  253 ;   Dec.  Dig.  «=»137. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reputable.] 

5.  Witnesses  «=»311— Cbbdimutt— "Cbedi- 

BLE." 

A  "credible"  person  is  one  who  has  the 
capacity  to  testify  on  a  given  subject  and  is 
worthy  of  belief,  and  one  who  lacks  knowledge 
on  the  subject  under  investigation  is  not  a 
credible  person  to  be  accepted  as  worthy  of  be- 
lief in  that  particular  inquiry. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g§  1072-1075;    Dec.  Dig.  «=»3U. 

For  other  definitions,  see  Words  and  Phrases, 
B'irst  and  Second  Series,  Credible.] 

6.  Cbiuinal  Law  «=>184— Ghanob  or  VsNtn 

—  ArrinAViT  —  Suppobtinq  Witnesses  — 
Knowlbdge— Cbedibilitt. 

Evidence  held  to  support  the  finding  of  the 
court  that  the  supporting  witnesses  to  an  affi- 
davit for  a  change  of  venue  in  a  criminal  case 
were,  for  want  of  knowledge,  not  credible  per- 
sons within  Kirby's  Dig.  S  2318. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  243,  251,  252;  Dec.  Dig. 
<g=»134.] 

7.  Cbiminal  Law  i&=»137— Change  or  Venue 

—  Suppobtino  Witnesses  —  Cbedibiutt  — 

DlSCBETION   or  COUBT. 

Whether  a  supporting  witness  to  an  affida- 
vit for  a  change  of  venue  is  credible  is  a  ques- 
tion largely  in  the  discretion  of  the  trial  court 
depending  on  the  facts  of  each  particular  case. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  253 ;   Dec.  Dig.  iS=»137.] 

8.  JUBT  *=999  — IssuK  or  Sanity  —  FoBMEB 
Tkial— Opinion— Effect. 

Where  one  convicted  of  murder  secures,  un- 
der a  writ  of  error  coram  nobis,  the  trial  of  an 
issue  as  to  his  sanity  at  the  time  of  bis  trial, 
veniremen  who  admitted  the  forming  and  ex- 
pressing of  an  opinion  as  to  defendant's  guilt, 
but  who  declared  that  they  had  no  bias  or  prej- 
udice against  bim  or  any  opinion  on  the  jjues- 
tion  ot  his  sanity,  were  competent  to  sit  as 
jurymen, 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent 
Dig.  fi  438-443,  445-448;    Dec.  Dig.  «3=>99.] 

9.  Cbiicinal  Law  9=3570— Issue  or  Sanitt— 
Evidence — Sufficiency. 

On  the  trial,  under  a  writ  of  error  coram 
nobis  after  sentence,  of  an  issue  as  to  the 
sanity  at  the  trial  of  one  convicted  of  murder, 
evidence  held  sufficient  to  sustain  a  verdict  of 
sanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1285-1288;   Dec.  Dig.  570.] 

10.  Cbiminal  Law  «=>452— Bviobncb— Non- 
exfebt    Opinions— Insanity— Admissibiit- 

ITT. 

The  testimony  of  a  nonexpert  witness  on 
the  subject  of  insanity  is  admissible  only  aft- 
er a  showing  of  his  association  with  the  subject 
of  the  examination  and  his  opportunity  for  ob- 
servation and  a  statement  of  facts  upon  which 
his  opinion  is  based. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jg  1053-1055;  Dec.  Dig.  ®s> 
452.] 

11.  Cbiminal  Law  «=>741— Ibsub  or  Banett 

AT   TBIAL— PbOVINCE   or   JUBY. 

Whether  the  type  of  mental  disease  from 
which  it  was  claimed  defendant  was  afflicted 
was  such  as  to  preclude  its  discovery  by  nonex- 
perts from  ordinary  observation  was  a  question 
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tat  tbe  jnrj  on  the  trial  of  th«  issne  of  his  san- 
ity at  the  time  of  his  trial  for  the  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  JS  1138, 1221,  1705,  1713,  1718, 
1717,  1727,  1728;    Dec.  Dig.  <&=>741.] 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evana,  Judge. 

Clarence  Dewein  was  convicted,  of  murder. 
Upon  affirmance  of  tbe  Judgment  he  brought 
a  writ  of  error  coram  nobis  in  the  Saline 
drcDlt  court,  praying  an  inquiry  Into  his 
sanity  at  the  time  of  the  trial.  From  a 
rerdict  and  Judgment  establishing  hla  sanity, 
petitioner  appeals.    Affirmed. 

Chas.  P.  Johnson  and  Jones  &  Owens,  of 
Uttle  Rock,  for  appellant  Wm.  L.  Moose, 
Atty.  Gen.,  and  John  P.  Streepey,  Asst.  Atty. 
Gen.,  for  the  State. 

McCtTLIiOCH,  O.  J.  Appellant,  Clarence 
Lee  Deweln,  was  convicted  in  the  circuit 
coort  of  Saline  county.  Ark.,  on  April  25, 
1914,  of  the  crime  of  murder  In  the  first  de- 
gree, and  on  appeal  to  this  court  the  Judg- 
ment of  conviction  was  affirmed.  170  S.  W. 
5S2.  The  crime  which  he  was  adjudged  to 
liave  committed  consisted  of  the  killing  of 
one  L.  B.  Thompson,  an  aged  man,  in  the 
town  of  Benton,  and  the  proof  showed  that 
it  was  committed  by  appellant  and  one  Joe 
Strong,  and  that  they  killed  Thompson  for 
the  purpose  of  robbing  him  of  his  money. 
Both  of  the  men  were  convicted  and  sentence 
ed  to  death  by  electrocution.  Subsequent  to 
the  affirmance  of  the  Judgment  by  this  court, 
appellant  filed  in  tbe  Saline  circuit  court  a 
petitlmi  for  a  writ  of  error  coram  nobis, 
praying  for  an  inquiry  into  the  question  of 
his  sanity  at  the  time  of  the  trial,  and  that 
the  Judgment  of  conviction  be  set  aside  on 
the  ground  that  he  was  insane  at  the  time 
of  the  trial  and  without  capacity  to  conduct 
his  defense.  The  writ  was  duly  Issued  by  the 
Judge  of  the  circuit  court,  and  at  the  next 
term  there  was  a  trial  of  the  issue  before  a 
jury,  whldi  resulted  in  a  verdict  eetablishing 
appellant's  sanity  at  the  time  of  his  convlc- 
tloa  An  appeal  has  been  duly  prosecuted 
to  this  court. 

[1]  Appellant  presented  to  the  trial  court  a 
petition  for  a  change  of  renue.  The  petition 
was  in  the  form  prescribed  by  statute  and 
snpported  by  tbe  affidavits  of  two  qualified 
electors  of  the  county,  who,  it  is  claimed, 
were  credible  persons.  The  statute  provides 
that  a  petition  for  a  change  of  venue  in  a 
criminal  case  must  be  supported  "by  the  affi- 
davits of  two  credible  persons  who  are  quali- 
fied electors,  actual  residents  of  the  county 
and  not  related  to  tlie  defendant  in  any 
way."  Kirby's  Digest,  $  2318.  When  the 
question  of  Insanity  of  a  convicted  person 
is  to  be  submitted  to  tbe  Jury  on  writ  of 
error  coram  nobis,  after  conviction  and  sen- 
tence^ the  petitioner  is  entitled  to  a  change 
of  venue  as  in  other  criminal  cases.    Adler 


V.  State,  35  Ark.  617,  3t  Am.  Rep.  48.  The 
supporting  affiants  were  called  before  the 
court  to  testify  on  an  inquiry  as  to  their 
credibility,  and  they  were  examined  and 
cross-examined  at  length.  The  court  over- 
ruled tbe  motion  for  change  of  venue,  and 
in  doing  so  the  trial  Judge  said  that: 

_  "The  witnesses  are  reputable  citizens  of  Sa- 
line coanty,  and  in  passing  apon  tbe  motion  and 
in  considering  their  testimony,  only  their  knowl- 
edge of  the  conditions  will  be  considered." 

[2,  3]  In  a  criminal  case,  when  a  petition 
for  a  change  of  venue  and  the  supporting 
affidavits  are  in  the  form  prescribed  by  stat- 
ute, the  only  inquiry  upon  which  the  trial 
court  may  enter  Is  as  to  the  qualiflcations  of 
the  supporting  witnesses ;  and  if  it  be  found 
that  they  come  within  the  definition  of  the 
statute,  as  "credible  persons  who  are  quali- 
fied electors,  actual  residents  of  the  county 
and  not  related  to  the  defendant  in  any 
way,"  the  court  has  no  further  discretion, 
and  the  order  for  a  change  of  venue  must  be 
made.  The  court  may,  however,  in  order 
to  pass  upon  the  credibility  of  the  supporting 
witnesses,  have  them  called  before  the  court 
and  examined.  That  is  not  the  exclusive 
method  of  passing  upon  the  question,  but  it 
is  tbe  familiar  one  more  often  pursued  in 
this  Jurisdiction.  The  court  may  inquire  in- 
to the  means  of  knowledge  of  the  witnesses 
and  as  to  the  probability  of  the  petitioner 
l>elng  able  to  obtain  a  fair  and  Impartial 
trial,  but  only  for  the  purpose  of  reaching 
a  conclusion  upon  the  credibility  of  the  sup- 
porting witnesses. 

[4,  8]  It  Is  insisted.  In  the  first  place,  that 
the  trial  court  found,  as  a  matter  of  fact, 
that  the  witnesses  were  credible  persons,  and 
that  his  order  overruling  the  motion  lor 
change  of  venue  was  inconsistent  with  that 
finding.  The  argument  is  based  upon  the 
statement  made  by  the  trial  Judge  to  the  ef- 
fect that  the  witnesses  were  "reputable  cit- 
izens of  Saline  county" ;  but  the  remainder 
of  the  sentence  uttered  by  the  court  at  the 
time  shows  that  this  statement  was  not  meant 
as  a  finding  that  the  witnesses  were  credible 
persons  within  the  meaning  of  the  statute, 
for  the  Judge  said  in  the  same  connection 
that  there  was  no  question  raised  as  to  the 
credibility  of  the  witnesses,  "except  aa  to 
their  knowledge  as  to  tbe  condition  of  the 
minds  of  the  Inhabitants  in  the  county."  It 
is  true  that  the  word  "reputable"  Is  laid 
down  by  the  lexicographers  as  synonymous 
with  the  word  "credible,"  but  the  two  words 
are  not  synonymous  in  the  fullest  sense,  and 
cannot  be  treated  as  synonyms  when  con- 
sidered in  Interpreting  our  statute  on  the 
subject  of  change  of  venue.  A  person  may) 
be  of  good  repute  in  the  oonununity  in  which 
he  lives,  and  yet,  by  reascm  of  a  reckless  and 
inaccurate  oath,  based  upon  insufficient 
knowledge,  fail  to  be  a  "credible"  person 
within  the  meaning  of  the  statute.  A  credi- 
ble person  is  one  who  has  the  capacity  to 
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testify  on  a  given  subject  and  is  wortby  of 
belief;  and  one  who  lacl^s  knowledge  on  the 
subject  under  investigation  Is  not  a  credible 
person  to  be  accepted  as  wortby  of  belief  In 
that  particular  inquiry.  So  we  are  of  the 
opinion  that  the  trial  Judge  did  not  mean  to 
declare  a  finding  that  the  witnesses  were 
credible  persons  within  the  meaning  of  the 
statute,  and  that  we  must  test  the  correct- 
ness of  the  court's  conclusion  on  that  Issue 
by  a  review  of  the  record  as  presented  to  the 
Judge  upon  the  inquiry  as  to  their  credl- 
biUty. 

[8,  7]  Now,  the  witnesses  did  not  pretend 
to  have  a  general  knowledge  of  the  state  of 
the  mind  of  the  citizens  of  all  portions  of 
the  county;  nor  did  their  knowledge  extend 
to  the  state  of  mind  of  the  people  with  ref- 
erence to  the  Issues  to  be  presented  on  the 
trial  On  the  contrary,  they  appear  to  have 
rested  their  conclusions  entirely  upon  the 
fact  that  there  was  a  widespread  belief  In 
the  minds  of  the  Inhabitants  of  the  locality, 
of  which  the  witnesses  were  advised,  that 
appellant  was  one  of  the  parties  who  bad 
robbed  and  slain  Ii.  H.  Thompson,  and  the 
supporting  witnesses  seem  to  have  drawn 
the  conclusion  therefrom  that  those  who 
sliared  that  belief  were  necessarily  preju- 
diced to  the  extent  that  appellant  could  not 
get  a  fair  trial  upon  the  issue  as  to  bis 
sanity  or  Insanity  at  the  time  of  the  trial. 
Neither  of  the  witnesses  gave  any  evi- 
dence whatever  of  any  widespread  prejudice 
against  appellant,  further  than  the  inference 
to  be  drawn  from  the  fact  of  belief  in  the 
established  participation  of  the  appellant  in 
the  killing  of  Thompson.  It  did  not  neces- 
sarily follow  that,  because  the  belief  was 
general  that  appellant  had  participated  In 
the  killing  of  Thompson,  there  existed  in  the 
minds  of  the  Inhabitants  such  prejudice  as 
would  prevent  his  obtaining  a  fair  and  Im- 
partial trial  In  the  county.  On  the  contrary. 
It  Is  fair  to  assume  that  an  acceptance  of 
the  adjudged  fact  of  appellant's  participa- 
tion in  the  killing  did  not  create  In  the 
minds  of  intelligent  people  such  a  prejudice 
as  would  prevent  him  obtaining  a  fair  and 
Impartial  trial  on  the  Issue  as  to  his  sanity 
at  the  time  of  conviction.  It  is  shown,  too, 
that  there  was  an  effort  made  to  secure  a 
pardon,  and  that  a  large  number  of  the 
prominent  citizens  of  the  county  presented  a 
protest  against  executive  Interference;  but 
that  protest,  and  the  agitation  which  brought 
It  about,  was  not  shown  to  have  be«i  so 
general  as  to  prevent  appellant  from  obtain- 
ing a  fair  and  Impartial  trial.  Upon  the 
whole  we  cannot  say,  from  a  perusal  of  the 
testimony,  that  the  court  erred  In  finding 
tliat  the  supporting  witnesses  to  the  petition 
for  a  change  of  venue  were  lacking  In  suffi- 
cient knowledge  and  rested  their  conclusions 
upon  erroneous  premises  to  the  extent  that 
they  would  not  be  deemed  credible  persons 
within  the  meaning  of  the  statute.    In  pass- 


ing upon  a  qteetlon  of  this  kind,  much  la 
left  to  the  fair  discretion  and  Judgment  of 
the  trial  court,  and  each  case  must  be  de- 
termined by  Its  own  particular  facta.  Ford 
V.  State,  98  Ark.  139,  135  S.  W.  821.  We 
fail  to  find  that  there  Is  any  abuse  of  the 
court's  discretion  In  this  case,  and  the  order 
refusing  the  change  of  venue  will  not  be  dis- 
turbed. 

[I]  The  next  ground  urged  for  reversal  Is 
that  the  court  erred  In  passing  on  the  quali- 
fications of  veniremen.  There  were  numerous 
exceptions  In  that  regard,  and  appellant  ex- 
hausted all  of  his  challenges,  so  that.  If  It 
be  found  that  incompetent  Jurors  were  taken 
upon  the  Jury,  or  that  appellant  was  com- 
pelled to  exhaust  any  of  his  peremptory 
challenges  on  Incompetent  veniremen,  a  re- 
versal of  the  case  must  follow.  It  would 
serve  no  useful  purpose  to  set  out  at  length 
the  testimony  of  the  veniremen  on  their  voir 
dire,  but  it  is  sufilcient  to  say  that  the  only 
question  as  to  their  competency  rentes  to 
the  matter  of  opinion  on  the  question  of  the 
guilt  or  Innocence  of  appellant  on  the  origi- 
nal trial.  Many  of  the  veniremen  stated  that 
they  had  formed  and  expressed  opinion  a» 
to  the  guilt  of  appellant's  participation  In 
the  killing  of  Thompson,  but  ail  of  them 
stated  that  they  had  no  bias  or  prejudice 
against  him  or  any  opinion  as  to  the  question 
of  his  sanity  at  the  time  of  the  trial,  and 
could  give  him  a  fair  trial  on  that  issue. 

Now,  the  question  under  investigation  at 
this  trial  did  not  relate  to  the  matter  of  ap- 
pellant's participation  in  the  killing  of 
Thompson,  or  even  to  the  question  of  hht 
sanity  at  the  time  the  killing  occurred,  but 
the  inquiry  was  to  be  confined  solely  to  the 
question  of  appellant's  sanity  or  insanity  at 
the  time  of  the  original  trial.  Therefore  an 
opinion  formed  and  expressed  by  a  venire- 
man concerning  the  question  of  appellant's 
participation  in  the  killing  did  not  necessari- 
ly create  such  a  prejudice  as  would  prevent 
him  from  sitting  as  a  Juror ;  nor  was  it  such 
an  opinion  as  rendered  him  Incompetent  as 
a  Juror.  All  of  the  veniremen  stated  that, 
notwithstanding  the  opinions  they  had  form- 
ed as  to  the  original  question  of  appellant's 
participation  In  the  crime,  they  were  open- 
minded  as  to  his  sanity  or  insanity  at  the 
time  of  the  trial,  and  could  give  him  a  fair 
and  Impartial  trial  on  that  issue.  They 
were  therefore  competent  Jurors,  and  the 
court  did  not  err  In  overruling  appellant's 
challengea 

[9]  It  Is  Insisted,  finally,  that  the  testimony 
adduced  in  tlie  trial  established  by  over- 
whelming preponderance,  if  not  beyond  dis- 
pute, that  appellant  was  suffering  from  men- 
tal disease  which  incapacitated  him  from 
knowing  the  difference  between  right  and 
wrong,  and  that  he  was  insane,  not  only  at 
the  time  of  the  trial,  but  at  the  time  of  the 
killing  of  Thompson.  Appellant  was  about 
20  years  of  age  at  the  time  the  killing  oc- 
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curred,  and  the  evidence  adduced  by  his 
counsel  tends  to  establish  the  fact  that  his 
veak  mentality  resulted  from  hereditary 
sypblUs,  and  that  he  was  mentally  Incapable 
from  early  childhood.  There  Is  a  great  mass 
of  testimony  along  that  line,  consisting  main- 
ly of  the  testimony  of  experts  who  had  treat- 
ed appellant  and  examined  him  for  the  par- 
pose  of  testifying  in  the  case.  The  testimony 
was.  In  other  words,  abundant,  and  it  Is  in- 
sisted by  counsel  for  appellant  that  It  was, 
in  tact,  undisputed,  and  that  the  testimony 
adduced  by  the  state  was  incompetent  and 
without  any  probative  force.  'Appellant  was 
bom  and  reared  tn  the  state  of  Illinois,  and 
bad  only  been  in  Saline  county  a  few  months 
before  the  crime  was  committed.  He  was 
conllned  in  jail  from  the  time  of  his  arrest 
ap  to  the  date  of  trial,  and  the  witnesses  lu- 
trodnced  by  the  state  testified  with  reference 
to  their  knowledge  resulting  from  observa- 
tion during  the  confinement  In  Jail  and  dur- 
isg  the  trial  of  the  cause,  which  lasted  sev- 
eral days.  There  were  quite  a  number  of 
those  witnesses,  however,  who  testified  that 
they  observed  appellant  closely  during  the 
trial,  and  some  of  them  while  he  was  In  Jail, 
and  they  all  expressed  the  opinion  that  be 
was  sane.  For  instance,  the  sheriff  of  the 
county  testified  that  he  had  observed  appel- 
lant's conduct  while  confined  in  jail  and 
watched  him  closely  during  the  trial  and  ob- 
served his  demeanor  throughout  the  progress 
of  the  trial,  and  particularly  while  he  was 
on  the  witness  stand.  He  testified  that  ap- 
pellant appeared  to  be  a  normal  man  and 
took  care  of  himself  quite  well  on  the  wit- 
ness stand.  Other  witnesses  who  were  pres- 
ent testified  that  appellant  maintained  him- 
self well  as  a  witness  In  his  own  case,  even 
under  the  searching  cross-examination  to 
wlilch  he  was  subjected.  One  of  the  state's 
witnesses  was  a  physician  who  had  opportu- 
nities for  observing  the  defendant's  conduct 
while  in  Jail,  but  It  Is  not  sought  to  qualify 
him  as  an  expert  witness. 

[18]  There  Is  some  confilct  in  the  authori- 
ties as  to  the  competency  of  nonexpert  wit- 
nesses on  the  subject  of  Insanity,  and  of  the 
probative  force  of  sue*  testimony.  This  court 
is  committed  to  the  rule  that,  before  the 
opinions  of  nonexpert  witnesses  on  that  sub- 
ject can  be  made  admissible  In  evidence,  "the 
Bpedflc  facts  upon  which  the  opinions  are 
based  must  first  be  stated  by  the  witnesses, 
m  their  testimony  must  show  that  such  inti- 
mate and  close  relations  have  existed  be- 
tween the  party  alleged  to  be  insane  and 
themselves  as  fairly  to  lead  to  the  conclu- 
sion that  their  opinions  will  be  justified  by 
their  opportunities  for  observing  the  party." 
Shaeffer  v.  State,  61  Ark.  241,  32  S.  W.  679. 
A  further  statement  of  the  rule  Is  found  In 
the  recent  case  of  Schuman  v.  State,  106  Ark. 
362,  153  S.  W.  611,  where  we  held  that  the 
testimony  of .  nonexpert  witnesses  as  to  the 
aanlty  of  the  defendant  was  admissible  only 


"after  a  showing  of  their  association  with 
him,  and  their  opportunity  for  observation, 
and  a  statement  of  facts  upon  which  their 
opinions  were  based."  The  witnesses  in  this 
case  who  were  permitted  to  testify  gave  a 
statement  as  to  the  circumstances  under 
which  they  observed  the  conduct  of  appellant, 
and  they  undertook  to  describe  the  manner  in 
which  he  conducted  himself  during  the  trial 
and  while  he  was  on  the  witness  stand.  They 
showed  sufficient  opportunity  for  observing 
the  appellant  and  forming  an  opinion  as  to 
his  mental  capacity,  which  entitled  their  tes- 
timony to  go  to  the  jury.  The  weight  of  the 
testimony  was,  of  course,  a  question  for  the 
jury,  but  we  cannot  say  that  the  testimony 
of  those  witnesses  was  entirely  without  pro- 
bative force. 

[11]  It  is  argued  that  the  type  of  mental 
disease  under  which  appellant  labored  was 
such  as  to  make  It  impossible  for  a  nonexpert 
to  discover  Its  presence  by  ordinary  observa- 
tion. But  we  think  that  was  all  a  question 
for  the  jury  to  pass  on,  whether  it  was  true 
that  appellant  was  mentally  incapacitated  to 
the  extent  which  the  testimony  of  the  ex- 
pert witnesses  tended  to  show,  without  it  be- 
ing observable  by  nonexpert  witnesses  who 
took  careful  note  of  appellant's  actions  and 
demeanor  during  the  progress  of  the  trial. 
There  are  numerous  opinions  of  this  court 
which  deal  with  the  question  of  insanity  and 
mental  Incapacity,  but  we  find  none  of  them 
which  warrant  us  in  saying  that  the  testimo- 
ny of  the  witnesses  Introduced  by  the  state 
in  this  case  was  without  substantial  force, 
and  that  the  Judgment  should  be  reversed 
as  being  without  any  evidence  to  support  it. 
We  will  not  undertake  to  say  where  tlie  pre- 
ponderance of  the  evidence  appears  to  us  to 
be,  for  It  is  sufficient  here  if  we  find  that 
there  is  evidence  of  a  substantial  nature  that 
appellant  was,  in  fact,  sane  at  the  time  of  the 
trial  which  resulted  in  his  conviction  of  the 
crime  of  murder. 

Being  of  the  opinion  that  the  evidence  was 
sufficient  to  warrant  the  verdict,  and  that 
there  was  no  error  committed  by  the  court  in 
the  progress  of  the  trial  or  in  overruling  the 
motion  for  a  change  of  venue.  It  becomes  our 
duty  to  affirm  the  judgment;  and  it  Is  so 
ordered. 


J.   B.    WATKINS   MEDICAIi   CO.  v. 

HAYNES.     (No.  27.) 

(Supreme  Court  of  Arkansas.     May  31,  1915.) 

CoNTBACTs    <g=>303  —  PniEvious    Contract  — 
Breach — Compromise — Bondsmen. 

Where  defendant  contracted  to  furnish 
plaintiff  with  medicines  to  be  gold  exdurively 
by  him  in  a  given  territory,  and  that,  in  view, 
of  the  compromise  of  a  claim  by  plaintiff  against' 
defendant  for  defendant's  breach  of  a  similar 
contract,  defendant  would  continue  to  supply 
plaintiff  with  medicines  as  though  the  original 
contract  were  stiU  in  existence,  and  would  re- 
quire no  other  or  additional  bondsmen  thereon, 
toe  refusal  of  one  of  the  bondsmen  to  be  bound 
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under  the  new  contract  justified  the  refusal  of 
further  performance  by  the  company,  since  un- 
der the  provision  for  security  the  defendant  was 
entitled  to  the  continuation  of  the  bond  as  first 
executed,  and  had  the  right  to  require  further 
security  upon  such  refusal. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |g  1409-1443 ;   Dec.  Dig.  €=303.] 

Appeal  from  Circuit  Gourt,  Randolph 
County;  J.  B.  Baker,  Judge. 

Action  by  T.  C  Haynes  aKalnst  the  J.  R. 
Watklns  Medical  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  cause  dismissed. 

This  is  a  suit  for  damages  for  breach  at 
the  contract  entered  into  between  the  par- 
ties thereto,  for  the  alleged  refusal  of  the 
appellant  company  to  furnish  medicines  to 
be  sold  by  the  appellee  In  the  prescribed  ter- 
ritory, at  the  price  designated  and  In  ac- 
cordance with  the  provisions  of  the  contract 
On  February  27,  1914,  the  parties  entered 
Into  a  written  contract,  giving  the  appellee 
the  exclusive  right  to  sell  the  medicines  and 
manufactured  articles  of  the  appellant  com- 
pany. In  a  designated  portion  of  Randolph 
county,  agreeing  to  fill  all  orders  of  appellee 
for  medicines,  eta  In  March,  the  medical 
company  attempted  to  cancel  said  contract 
and  assigned  the  territory  to  another  person. 
Appellee  thereupon  brought  suit  for  breach 
of  the  contract,  which  was  compromised  and 
dismissed  upon  the  payment  by  the  medical 
•ompany  of  the  sum  of  $275,  "and  the  fur- 
ther promise,"  as  alleged  in  the  complaint, 
"on  the  part  of  appellant,  that  the  contract 
that  had  been  entered  Into  between  them  on 
the  27th  of  February,  1914,  should  again  be- 
come effective,  and  that  appellant  would  not 
require  of  appellee  any  other  bond  or  bonds- 
men, and  that  appellee  was  to  have  said 
territory  mentioned  In  said  original  contract, 
all  of  which  was  to  be  effective  and  binding 
on  the  parties  from  the  said  28tb  day  uf 
April,  1914,  to  the  1st  of  March,  1915."  And 
it  also  alleged  that  appellant  notified  ap- 
pellee that  one  of  his  bondsmen  had  with- 
drawn from  the  bond,  and  by  reason  thereof 
It  could  ship  him  no  further  goods  until  he 
executed  a  new  bond,  which  he  refused  to 
do,  and  thereupon  appellant  refused  to  ship 
him  any  more  goods  or  merchandise  In  ac- 
cordance with  the  contract,  which  action 
constituted  a  breach  thereof,  for  which  dam- 
ages were  prayed.  Api>eUee  answered,  de- 
nying the  allegations  of  the  complaint  rela- 
tive to  breach  of  the  contract 

The  agreement  of  compromise  was  reduced 
to  writing,  and  stipulates',  after  redtlng  the 
making  of  the  first  contract  and  the  giving 
of  the  bond  required  by  it,  with  certain  sure- 
ties, naming  them,  the  breach  thereof  and 
the  amount  paid  in  the  compromise  of  the 
suit  therefor;  "and  as  a  further  condition  and 
consideration  of  said  compromise  It  is  agreed 
that  said  contract  entered  into  by  and  be- 
tween said  parties  on  February  27,  1914,  be 


and  the  same  is  hereby  ratified,  and  in  aU 
things  declared  to  be  binding,  and  the  said 
bond  of  the  said  Haynes  is  declared  to  be 
to  the  said  company  acoeptaUe,  and  the  said 
Haynes  will  not  be  required  to  make  any  new 
or  additional  bond,  or  give  any  additional 
bondsmen  during  the  life  of  the  said  con- 
tract ;  and  the  said  company  agree  that  they 
will  not  permit  one  Olasco,  who  has  here- 
tofore had  a  contract  for  the  said  territory, 
to  have  any  contract  for  any  portion  of  said 
territory  during  the  life  of  the  said  Haynes 
contract  nor  to  permit  any  one  else  to  have 
contract  for  the  said  territory,  nor  any  por- 
tion thereof  during  such  unexpired  term  of 
the  said  Haynes  contract" 

The  appellee  testified  about  the  making  of 
the  contract,  the  execution  of  the  bond,  with 
T.  W.  Campbell  and  C.  A.  Going  as  sureties, 
which  was  accepted  by  the  company,  the 
breach  of  the  contract  the  suit  for  dajnages 
and  compromise  thereof,  and  the  stipalatlon 
for  the  further  performance  of  the  contract 
He  stated,  also,  that  the  company  thereafter 
refused  to  send  medicines  and  goods  ordered 
In  accordance  with  the  contract  and  read 
their  letter  of  May  IS,  1914,  as  follows: 

"We  have  yours  of  the  14th,  asking  tliat  we 
ship  the  sample  case  to  you  at  Pocahontas,  Ark. 
We  are,  however,  unable  to  comply  with  your 
request,  as  we  are  in  receipt  of  a  communica- 
tion from  our  Winona  office,  to  the  effect  that 
one  of  your  bondsmen  has  withdrawn  from  your 
contract.  Of  course,  until  that  matter  has  been 
straightened  out,  we  will  be  unable  to  make  you 
any  further  shipments." 

He  replied  to  this  letter  on  March  23d,  as 
f<^owB: 

"I  am  in  receipt  of  a  letter  from  your  Mem- 
phis office,  stating  that  you  will  not  ship  me 
any  sample  case  until  things  were  straightened 
out,  saying  that  one  of  my  bondsmen  had  gone 
back  on  me.  Now  it  was  distinctly  agreed  be- 
tween us  that  I  was  not  to  be  required  to  make 
any  further  or  additional  bond,  nor  give  any  ad- 
ditional bondsmen,  during  the  fife  of  my  year's 
contract.  Now  I  am  depending  upon  your  com- 
plying with  your  contract  in  this  particular.  I 
ordered  a  sample  case  from  you  on  the  29tb  day 
of  April,  and  cannot,  of  course,  go  to  work 
without  the  case.  So  I  am  waiting  for  you  to 
ship  this  to  me.  Please  let  me  know  what  you 
are  going  to  do  about  it" 

He  admitted  receiving  their  letter  of  May 
21st,  Informing  him  of  the  receipt  of  a  letter 
from  his  surety,  C  A.  Going,  declining  to  be 
further  lx>und  by  the  bond  executed,  as  the 
contract  later  entered  Into  between  the  medi- 
cal company  and  Haynes  was  a  new  one,  ex- 
ecuted without  his  knowledge  or  consent,  and 
stating  he  would  not  be  bound  by  anything 
further  that  should  take  place  between  the 
company  and  Haynes.  This  letter  ahso 
states: 

"You  will  observe  that  Mr.  GJoing  refuses  to 
be  further  bound  under  the  contract  he  executed 
as  surety  for  you,  which  you  will  appreciata 
makes  it  necessary  for  you  to  arrange  for  a 
new  contract  before  we  can  fill  any  more  orders. 
Mr.  Going's  notice  would  release  aim  from  any 
obligation  to  pay  for  any  goods  furnished  sub- 
sequent  to   the    time   it  was   received   by   ua. 
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Fleaae  l«t  as  hear  from  yon'  promptly  as  to  what 
yon  wish  to  do  in  the  matter." 

He  testified,  further,  that  he  refused  to 
famish  any  additional  bondsmen;  that  he 
was  unable  to  do  any  business  whatever  un- 
der the  contract,  because  the  company  refus- 
ed to  send  him  the  medicines  ordered  and 
the  goods  to  be  sold  in  accordance  with  its 
terms;  that  he  was  ready  at  all  times  to 
carry  out  the  contract  on  his  part,  but  was 
prevented  by  the  company  from  doing  so.  He 
admitted  that  Mr.  Going,  bis  surety,  bad 
come  to  him  and  told  him  that  he  was  re- 
leased from  the  bond.  The  remainder  of  his 
testimony  relates  to  his  probable  profits,  and 
there  was  other  testimony  relative  thereto. 

The  court  Instructed  the  Jury,  refusing  to 
give  appellant's  Instruction  numbered  3,  as 
requested,  as  follows,  and  struck  out  the  last 
half  thereof,  over  its  objection: 

"Yoa  are  further  instructed  that  in  the  con- 
tract sued  on  in  this  action,  the  words,  'said 
Baynes  will  not  t>e  required  to  make  any  new 
or  additional  bond,  or  give  any  additional  bonds- 
men during  the  hfe  of  this  contract,'  refer  to 
the  bond  as  then  existing,  with  all  sureties  on 
mme  intact, 

"Therefore,  ahonld  you  find  from  the  evidence 
in  this  case  that,  subsequently  to  the  execution 
oi  the  contract  sued  on,  one  of  the  sureties  on 
laid  bond  withdrew  as  such,  then  and  in  tliat 
event  the  defendant  would  have  a  right  to  re- 
quire plaintiff  to  execute  a  new  bond,  and  upon 
the  failure  of  the  plaintiff  to  do  so,  the  defend- 
ant would  liave  a  right  to  refuse  to  ship  goods 
to  plaintiff  until  audi  new  bond  liad  been  ex- 
ecuted." 

The  court  also  told  the  Jury,  if  they  should 
find  that  appellee  agreed  with  the  medical 
company  'Wt  to  require  a  new  bond  or 
bondsmen  during  the  life  of  the  contract 
sued  up9n  In  this  case,  that  the  Medical 
Company  would  be  estopped  from  pleading 
that  one  of  the  sureties  bad  -withdrawn  from 
the  bond." 

S.  A.  D.  Eaton,  of  Pocahontas,  for  appel- 
lant T.  W.  Campbell,  of  Pocahontas,  for 
appellee. 

KIRBX,  J.  (after  stating  the  facts  as 
above).  The  court  erred  In  not  giving  the 
instruction  as  requested.  The  writing  be- 
tween the  parties  was  unambiguous,  and 
Clearly  expressed  the  terms  of  their  con- 
tract, and  they  were  bound  by  the  stipula- 
tion of  the  compromise  agreement  relative 
to  the  continued  performance  of  the  contract 
after  the  compromise  of  the  suit  for  the 
breach  thereof.  It  expressly  recognized  the 
existence  of  the  old  contract  as  binding,  and 
provided:  "Tne  said  bond  of  the  said 
Haynes  is  declared  to  be  to  the  said  com- 
pany acceptable,  and  the  said  Haynes  will 
not  be  required  to  make  any  new  bond  or  ad- 
ditional bond,  or  give  any  additional  bonds- 
men, during  the  life  of  the  said  contract," 
after  reciting  the  execution  of  the  first  con- 
tiact  for  a  period  expiring  March  1,  1915, 
the  designation  of  the  territory  in  which  the 
medicines  and  manufactured  articles  were 


to  be  sold,  the  giving  of  the  bond  "in  sup- 
port of  said  contract,"  with  the  sureties, 
naming  them,  etc. 

The  stipulation  in  effect  provided  for  a 
continuance  of  the  first  contract,  under  the 
terms  of  the  bond  by  it  required  and  execut- 
ed, as  though  there  had  been  no  breach 
thereof,  nor  compromise  of  suit  for  damages. 
It  was  never  contemplated  that  the  contract 
should  be  made  and  performed,  except  in 
accordance  with  its  terms  and  under  the  ob- 
ligation of  the  bond  required  to  be,  and 
which  was,  executed  by  appellee,  with  the 
two  sureties.  There  was  no  agreement  to 
furnish  any  medicines  or  manufactured  ar- 
ticles without  bond,  and  the  second  writing 
merely  declares  that  the  old  contract  shall 
be  continued  with  the  bond  as  already  ex- 
ecuted. It  was  admitted  that  one  of  the 
sureties  afterwards  claimed  to  be  released 
because  the  compromise  agreement  was  ex- 
ecuted without  his  knowledge  or  consent, 
and  notified  the  medical  company  that  he 
would  no  longer  be  bound  upon  the  bond. 
It  Immediately  informed  appellee  of  this 
fact,  and  requested  that  he  should  furnish 
another  surety,  which  he  refused  to  do, 
claiming  that  it  bad  no  right  to  demand  any 
other  bond  or  surety  under  the  terms  of  the 
compromise  agreement.  Of  course,  If  appel- 
lee's contention  had  been  correct,  he  was  en- 
titled to  have  the  company  continue  to  sup- 
ply bim  with  medicines  and  manufactured 
articles  without  the  giving  of  other  bond  or 
surety;  but,  as  already  said,  the  stipulation 
of  the  compromise  agreement  is  not  suscep- 
tible to  any  such  construction,  and  his  con- 
tention cannot  be  sustained. 

It  was  not  contemplated  that  the  medi- 
cines and  manufactured  articles  should  be 
furnished  him  without  the  bond  given  re- 
quired by  the  terms  of  the  contract,  and 
while  the  medical  company  was  willing  to 
continue  to  perform  the  contract  and  rely 
upon  the  bond  as  first  executed,  and  not  to 
demand  any  other  bond* or  security,  the  con- 
dition was  immediately  changed  when  the 
surety  on  this  bond  declined  to  be  further 
bound  and  notified  said  company  of  that 
fact.  It  then  had  the  right  to  require  appel- 
lee to  give  further  security,  since  that  ac- 
cepted by  it  bad  failed  through  no  fault  on 
its  part,  and  it  was  never  the  Intention  of 
the  parties  that  the  medicine  should  be  fur- 
nished without  the  security  of  a  bond,  and 
the  writing  clearly  shows  that  it  was  the  in- 
tention to  retain  such  security,  and  only 
that  no  other  would  be  required,  so  long  as 
that  furnished  and  accepted  remained  in 
force.  In  other  words,  the  agreement,  as 
clearly  expressed  in  the  language  thereof, 
was  that  the  old  bond  was  satisfactory  to 
the  company,  and  no  other  would  be  required 
or  demanded  so  long  as  it  was  efFectlve. 
The  company  had  the  right,  the  surety  there- 
on having  refused  to  be  further  bound  for 
appellee's  performance  of  the  contract,  to 
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demand  other  security ;  and  appellee,  baving 
refused  to  furnish  It,  was  not  In  a  position 
to  recover  damages  for  the  failure  of  the 
company  to  furnish  medicines  and  manufac- 
tured articles,  which  It  had  never  agreed  to 
do  without  a  bond.  The  written  contract  be- 
ing unambiguous,  It  was  the  court's  duty  to 
construe  It,  and  the  court  erred  In  refusing 
appellant's  said  requested  Instruction  num- 
bered 3,  a  correct  construction  of  the  con- 
tract, which  In  effect  asked  a  directed  ver- 
dict. The  testimony  Is  undisputed,  and  the 
court  should  have  directed  a  verdict  In  ap- 
pellant's favor. 

The  judgment  Is  reversed,  and  the  cause 
dismissed. 


YANCEY  V.  STATE.     (No.  15S.) 
(Supreme  Court  of  Arkansas.     Oct.  11,  1915.) 

1.  Homicide   «=>300  — I  nstbuctions  — Self- 
Defense. 

On  a  trial  for  homicide,  the  evidence  for  the 
state  tended  to  show  that  defendant  was  drunk 
and  threw  or  dropped  his  pistol  on  the  floor; 
that  S.  threw  defendant  down,  and  drew  the 
cartridges  out  of  the  pistol;  that  later  defend- 
ant demanded  the  pistol,  and,  S.  having  denied 
having  it,  defendant  precipitated  a  fight  with 
him;  that  they  were  separated,  and  defendant 
and  his  friends  left  the  house ;  that  S.  became 
angry  and  followed  with  a  chair  in  his  hand ; 
but  that,  if  he  started  in  the  direction  of  de- 
fendant at  all,  he  had  changed  his  direction  and 
was  going  away  from  him  when  shot.  Defend- 
ant's evidence  tended  to  show  that  S.  began  the 
fight  when  he  requested  his  pistol,  and  that  aft- 
er he  had  left  the  house  S.  followed,  and  was 
advancing  on  him  with  a  chnir  and  attempting 
to  strike  him  when  he  fired.  The  court  charged 
that,  if  defendant  provoked  or  voluntarily  enter- 
ed into  the  difficulty,  or  was  the  aggressor,  be 
could  not  plead  self-defense.  Held,  that  this 
presented  the  state's  theory  of  the  case,  and  was 
not  erroneous  because  of  the  failure  to  charge 
that,  if  defendant  in  good  faith  sought  to  retire 
from  the  scene  of  the  difficulty,  and  if  deceased 
followed  him  out  of  the  house  and  assaulted 
him,  be  would  have  a  right  to  kill  deceased,  de- 
fendant having  made  no  specific  objection  spe- 
cifically calling  the  court's  attention  to  this  de- 
fect, and  the  court  having  fully  and  fairly  sub- 
mitted defendant's  theory  in  instructions  pre- 
pared by  his  own  counsel. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §$  014,  61fr-620,  622-630;  Dec  Dig. 
<S=»300.] 

2.  Cbiminai.   Law    «=»T20  —  Abqumert   of 
Pbosectjtino  Attobnet. 

Where  on  a  trial  for  homicide  It  appeared 
that  defendant  went  home  after  shooting  deceas- 
ed, that  he  was  given  a  check  by  bis  father, 
which  he  cashed  with  a  neighbor  the  next  morn- 
ing without  saying  anything  to  the  neighbor 
about  having  shot  deceased,  and  that  he  at  once 
left  the  country,  the  prosecuting  attorney's 
statement  in  bis  argument  that,  no  doubt,  when 
defendant  reached  home  after  committing  the 
murder,  he  was  given  a  check  by  his  father  and 
advised  by  him  tliat  other  climes  would  be  more 
healthful  for  him,  was  justified. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  1670,  1671 ;  Dec.  Dig.  <&=> 
720.] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty;  J.  M.  Jackson,  Judge. 


Clarke  Tancey  was  convicted  of  marder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

Andrews  &  Burke,  of  Helena,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  and  John  P. 
Streepey,  Asst.  Atty.  Gen.,  for  the  State. 

HART,  J.  Clarke  Yancey  was  Indicted  for 
murder  In  the  first  degree,  charged  to  have 
been  committed  by  shooting  Luther  Surman. 
He  was  tried,  was  convicted  of  murder  In 
the  second  degree,  and  his  punishment  was 
fixed  by  the  jury  at  imprisonment  In  the  pen- 
itentiary for  seven  years.  From  the  Judg- 
ment of  conviction,  he  has  duly  prosecuted 
an  appeal  to  this  court  The  facts  are  as 
follows: 

On  the  27th  day  of  February,  1915,  Clarke 
Yancey  shot  Luther  Surman  at  a  dance  at 
Trenton,  in  Phillips  county.  Ark.  One  shot 
entered  Just  below  the  point  of  the  shoulder 
blade  and  a  little  to  the  right  side  of  It; 
and  the  other  shot  was  lower  down.  Just  be- 
low the  last  rib.  Surman  died  the  day  after 
the  shooting  as  a  result  of  his  wounds. 

[1]  The  circumstances  attending  the  shoot- 
ing, as  testified  to  by  witnesses  for  the  state, 
are  that  the  defendant  Clarke  Yancey  came 
Into  the  dance  hall  drunk,  went  Into  a  room 
adjacent  thereto,  pulled  out  his  pistol,  and 
either  threw  or  dropped  it  on  the  floor.  Lu- 
ther Surman  then  came  In  and  threw  the  de- 
fendant down  on  the  floor.  He  then  threw 
the  cartridges  out  of  the  gun  onto  the  floor 
and  banded  the  pistol  to  some  lady  present. 
Then  he  let  the  defendant  up,  and  both  of 
them  went  out  of  the  room.  A  short  time 
afterwards  the  defendant  came  to  Surman  In 
the  dance  hall  and  demanded  his  pistol  of 
him.  Surman  denied  having  the  pistol,  and 
the  defendant  precipitated  a  fight  with  blm. 
Surman  got  him  down  and  was  on  top  of 
him,  and  some  of  the  defendant's  friends 
then  got  on  top  of  Surman.  Other  persons 
separated  them,  and  the  defendant  and  his 
friends  went  out  of  the  house.  Surman  be- 
came angry,  and  finally  followed  them  out, 
with  a  chair  In  his  hand  raised  over  his  head. 
Some  of  the  witnesses  for  the  state  testified 
that  Surman  was  going  in  the  direction  of 
the  defendant,  and  that  the  defendant  snap- 
ped his  pistol  at  him,  and  that  when  the 
pistol  snapped  Surman  turned  and  started 
away  from  him.  They  stated  that  the  defend- 
ant kept  on  snapping  his  pistol,  and  that  aft- 
er It  snapped  three  times  It  began  to  fire ;  two 
bullets  entering  the  body  of  Surman  and  re- 
sulting In  his  death.  Other  witnesses  for 
the  state  testified  that  when  Surman  came 
out  of  doors  with  the  uplifted  c^air  he  did 
not  go  in  the  direction  of  the  defendant,  but 
that,  when  the  defendant  saw  him  come 
around  the  house  with  the  chair,  going  away 
from  him,  he  Immediately  began  to  snap  his 
pistol,  and  that  after  It  snapped  three  times 
It  fired  twice;  both  bullets  entering  the 
body  of  Surman. 
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According  to  the  testimony  of  the  defend- 
ant and  his  witnesses,  the  defendant,  when 
he  first  went  into  the  room  adjoining  the 
dance  hall,  palled  bis  handkerchief  ont  of 
his  podcet,  and  In  doing  so  accidentally 
threw  his  pistol  on  the  floor;  that  Burman 
then  threw  him  down  and  took  the  pistol 
away  from  him ;  -  that  a  little  later  the  de- 
fendant requested  Surman  to  give  the  pistol 
back  to  him ;  and  that  Surman  then  began  a 
second  fight.  They  testified  that  after  they 
had  beoi  separated  the  second  time  the  de- 
fendant left  the  house,  and,  with  some  boys 
who  had  come  to  the  dance  with  him,  started 
home,  and  that  Surman  then  followed  him 
oot  or  the  house,  and  was  advancing  on  him 
with  a  dialr  and  was  attempting  to  strike 
him  with  the  chair  at  the  time  he  fired  the 
fatal  shots. 

At  the  request  of  the  state  the  court  gave 
the  following  instractlom: 

"If  yon  find  from  the  evidence  in  this  case 
that  the  defendant  provoked  or  voluntarily  en- 
tered into  this  difficulty  With  the  deceased,  then 
he  cannot  plead  self-defense  in  justification  of 
hia  acta ;  in  other  woirds,  if  you  find  from  the 
evidence  that  the  defendant  was  the  aggreisor, 
or  that  he  voluntarily  entered  into  the  difficulty, 
then  he  cannot  plead  self-defense." 

It  is  contended  by  counsel  for  the  defend- 
ant that  the  court  committed  a  reversible  er- 
ror in  giving  this  instruction,  on  the  ground 
that  it  was  not  Justified  by  the  facts.  They 
contend  further  that  the  Instruction  was  mis- 
leading, on  the  ground  that  the  court  did  not 
tell  the  Jury  that.  If  they  found  from  the  evi- 
dence that  the  defendant  in  good  faith  sought 
to  retire  from  the  scene  of  the  difficulty,  and 
that  the  deceased  followed  him  out  of  the 
honse  and  assaulted  him,  he  would  have  a 
right  to  Idll  deceased  in  his  own  defense. 

According  to  the  testimony  of  the  state, 
the  defendant  was  the  aggressor  throughout 
the  difficnity ;  and  according  to  the  testimony 
of  the  defendant  and  his  witnesses,  the  de- 
fendant had  left  the  honse  to  avoid  further 
dUBculty  with  the  deceased,  and  was  followed 
cot  of  the  honse  by  the  deceased,  who  at- 
tempted to  strike  the  defendant  with  a  chair, 
and  the  defendant  then,  in  order  to  save  bis 
own  life,  shot  the  deceased. 

The  defendant's  theory  of  the  case  was 
fully  and  fairly  submitted  to  the  Jury  in  in- 
structions prepared  by  his  own  counsel.  The 
Instmction  as  given  by  the  court  presented 
the  state's  theory  of  the  case.  It  Is  not  al- 
ways practicable  that  a  judge  should  attempt 
to  «o  frame  each  paragraph  of  his  charge  to 
the  jury  as  to  make  It  cover  all  the  elements 
of  the  evld«ice.  If  the  defendant  thought  the 
instruction  as  given  was  misleading,  because 
It  did  not  contain  the  qualification  now  in- 
sisted upon,  be  should  have  made  a  specific 
objection  to  the  instruction  and  have  thus 
specifically  called  the  court's  attentira  to  the 
defect  in  it  If  he  had  done  so  the  court 
doubtless  would  have  added  the  qualification 
nqnested  by  him;   for,  as  we  have  already 


seen,  it  covered  the  defendant's  theory  of 
the  case  fully  by  instmctfons  asked  for  by 
him.  Amott  v.  State,  109  Ark.  378, 1B9  S.  W. 
1105 ;  Bruder  v.  State,  110  Ark.  402,  161  S. 
W.  1067. 

[21  It  is  next  contended  by  counsel  for  the 
defendant  that  the  judgment  should  be  re- 
versed because  the  prosecuting  attorney  in 
his  closing  argument  to  the  Jury  used  the 
following  language: 

"No  doubt,  when  this  young  man  reached 
home  after  .committing  this  murder,  he  was  giv- 
en a  check  by  his  father,  and  was  advised  by 
him  that  other  climes  would  be  more  healthfm 
for  him." 

We  do  not  think  counsel  are  correct  in 
their  contention  in  regard  to  this  language. 
The  record  shows  that  the  defendant  went 
home  after  his  difficulty  with  the  deceased ; 
tliat  he  was  given  a  check  by  his  father, 
which  he  cashed  with  a  neighbor  the  next 
morning ;  that  he  did  not  say  anything  to  the 
neighbor  about  having  shot  the  deceased; 
and  that  be  at  once  left  the  country.  Under 
this  state  of  the  record  the  attorney  for  the 
state  was  Justified  in  using  the  language  in 
his  argument  to  the  Jury. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  will  be  affirmed. 


ROSS  &  ROSS  V.  ST.  LOUIS,  I.  M.  &  S.  R. 

CO.     (No.  163.) 
(Supreme  Court  of  Arkansas.    Oct.  11,  1015.) 

1.  Dauaoks  9s>10&— Mxasukk  of  Dakaobb— 
Loss  OF  Use  of  Pbopkbtt. 

Where  defendant  railwav  company  dumped 
burning  cotton  into  a  pool  oelongmg  to  plain- 
tiffs, used  to  supply  water  for  their  cotton  gin 
mill,  and  thereby  damaged  the  pool,  pilaintifts' 
measure  of  damages  was  not  the  depreciation  in 
value  of  the  plant,  but  the  cost  of  restoring  the 
plant  to  its  former  condition,  together  with  the 
usable  value  during  the  time  they  were  deprived 
of  the  use  of  it. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  273 ;   Dec.  Dig.  cS^lOS.] 

2.  Dauaoes  9=>BZ—Dvtt  to  Miniuizk  Dah- 

AOKS. 

Where  the  proper  measure  of  damages  for 
injury  to  a  i>ool  used  by  plaintiffs  to  supply 
their  cotton  gin  with  water  is  the  loss  of  use 
of  the  pool  and  the  cost  of  restoring  it  to  its 
former  condition,  plaintiffs'  action  is  not  de- 
feated b^  failure  to  restore  the  pool,  for  they 
were  entitled  to  compensation  for  the  injurious 
use  of  the  pool,  whether  it  was  restored  or  not, 
and  although  they  subsequently  sold  their  plant, 
including  the  pool. 

[£!d.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  11»-131;   Dec.  Dig.  «=»62.] 

Appeal  from  Circuit  Court,  Clark  County; 
Gea  R.  Haynle,  Judge. 

Action  by  Ross  &  Ross  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  defendant. 
plaintiffs  appeaL    Reversed  and  remanded. 

At  the  trial  of  this  cause  in  the  court  be- 
low appellants  offered  evidence  tending  to 
show  that  they  were  the  owners  of  a  large 
pool  near  the  appellee's  station  at  Okolona. 
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This  pool  was  abont  75  feet  wide  and  126 
feet  long,  and  of  a  depth  ranging  from  2  feet 
to  6  feet  This  pool  was  nsed  by  appellants 
as  the  source  of  water  supply  In  the  opera- 
tion of  their  gin.  On  the  9th  of  March,  1913, 
the  cotton  on  the  platform  at  appellee's  sta- 
tion caught  fire,  and  about  80  or  90  bales 
which  bad  been  lying  on  this  platform  were 
carried  and  thrown  Into  appellants'  pool. 
Appellee  had  given  bills  of  lading  for  all  of 
the  cotton  carried  and  thrown  into  this  pool, 
except  3  bales  which  were  owned  by  appel- 
lants The  cotton  covered  by  the  bills  of 
lading  was  thrown  into  the  pool  upon  the  di- 
rection of  the  roadmaster  of  the  railroad 
company  In  charge  of  that  division,  and 
there  was  al^  proof  that  appellee's  station 
agent  was  present  and  assisted  In  directing 
the  removal  of  the  cotton.  The  cotton  ig- 
nited on  Monday,  and  continued  to  bum  for 
some  days  notwithstanding  the  fact  that  it 
had  been  thrown  Into  the  pool,  and  on  Wed- 
nesday following  the  fire  the  appellee's  dis- 
trict claim  agent  appeared  on  the  scene  and 
requested  appellants  to  permit  the  cotton  to 
remain  in  the  pool,  and  stated  that  the  rail- 
road company  would  be  willing  to  pay  a  good 
rental  for  the  use  of  the  ground  and  dam- 
age to  the  pool,  and  that,  when  the  fire  had 
been  extinguished,  the  railroad  cmnpany 
would  clean  up  the  premises  and  pay  any 
damages  that  had  be«i  sustained.  The  cot- 
ton was  allowed  to  remain  In  the  pool  for 
three  .weeks,  at  the  end  of  which  time  the 
portions  of  it  which  had  not  burned  were 
taken  out  and  the  burned  portions,  together 
with  the  bagging  and  ties,  were  left  la  the 
poc4. 

Before  the  bei^nnlng  of  the  next  ginning 
season  appellants  sold  their  gin  plant,  which 
Included  the  pool,  and  one  of  the  appellants 
testified  that  the  price  received  was  ^500 
less  than  would  have  been  asked  but  for  the 
damage  done  the  pool,  althou^  he  admitted 
that  in  making  the  trade  nothing  was  said 
about  the  damaged  condition  of  the  pool. 
Appellants  prayed  Judgment  for  this  depre- 
ciation in  the  value  of  their  plant.  Wh&i 
appellants  rested  their  case,  the  court  gave 
a  direction  to  the  Jury  to  return  a  verdict  in 
appellee's  favor,  and  this  appeal  has  been 
prosecuted  from  the  Judgment  of  the  court 
pronounced  thereon. 

McMUlan  &  McMillan,  of  Arkadelphia,  for 
appellants.  E.  B.  Kinsworthy,  B.  E.  Wiley, 
and  T.  D.  Crawford,  all  of  Little  Rock,  for 
appellee. 

SMITH,  7.  (after  stating  the  facts  as 
above).  [1]  The  court  below  did  not  consider 
•the  question  of  the  measure  of  damages,  as 
under  Its  view  there  was  no  liability.  But 
the  right  to  recover  damages,  If  such  a  right 
exists,  cannot  be  defeated  because  appellants 
sought  to  apply  an  erroneous  measure.  We 
think  this  cause  should  have  been  submitted 


to  the  Jury  npon  the  theorr  that  app^lee 
had  used  appellants'  property  and  had  dam- 
aged It  in  Its  use.  The  measure  of  such 
damages,  however,  would  not  be  the  depreci- 
ated value  of  the  property,  but  would  be  the 
cost  of  restoring  the  property  to  Its  former 
condition,  together  with  compensation  for 
the  usable  value  during  the  time  appellants 
were  deprived  of  Its  use,  and  if  the  proof  up- 
on a  trial  anew  does  not  show  that  appellants 
were  deprived  of  the  use  of  the  pool,  then 
their  recovery  should  be  measured  by  the 
cost  of  restoring  the  pool  to  Its  condition  be- 
fore the  cotton  was  placed  In  It.  Cavanagh 
V.  Dnrgln,  156  Mass.  466,  31  N.  E.  613. 

[2]  It  is  now  urged  by  appellee  that  no  re- 
covery should  be  permitted  in  this  case  be- 
cause appellants  did  not  clear  out  the  pool 
and  Incurred  no  expense  on  that  account,  as 
they  sold  the  entire  prc^ierty  before  the  pool 
had  been  cleared  out,  and  that  any  expense 
in  that  connection  was  tncnrred  after  the 
sale  of  the  property  by  them.  But  we  do 
not  think  that  appellants'  right  of  recovery 
can  be  defeated  on  that  account  They  were 
entitled  to  compensation  for  the  use  of  the 
pool,  whether  they  cleaned  It  out  or  not,  and 
their  right  of  recovery  cannot  be  defeated  be- 
cause they  did  not  incur  this  expense 

According  to  the  evidence  of  appellants, 
they  made  a  deduction  In  the  purchase  price 
of  the  property  which  far  exceeded  the  cost 
of  repairs,  but  they  would  have  the  right  of 
recovery  whether  this  was  true  or  not,  and 
the  Judgment  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


BARTON  V.  EDWARDS,  County  Judge,  et  aL 

(No.  154.) 
(Supreme  Court  of  Arkansas.     Oct.  11,  1915.) 

1.  Eminent  Domain  «=»75— Compensation— 
Constitutional  Pbovisions. 

Const,  art.  12,  §  9,  providing  that  no  prop- 
erty or  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation  until  full  compensa- 
tion therefor  shall  be  first  made  to  the  owner 
"in  money"  or  first  secured  to  him  by  a  deposit 
of  money,  applies  only  to  the  exercise  of  the 
right  of  eminent  domain  by  private  corpora- 
tions, and  has  no  application  to  the  exercise  of 
that  power  by  the  state  or  subdivisions  thereof. 
[Ed.  Note.— For  other  cases,  see  Eminent 
Domahi,  Cent.  Dig.  §{  198,  190 ;  Dec.  Dig.  «=» 
76.) 

2.  Eminent  Domain  «=»75— Compensation— 
Constitutional  Pbovisions. 

Declaration  of  Rights,  i  22,  providing  that 
private  property  shall  not  be  taken,  appropri- 
ated, or  damaged  for  public  use  without  just 
compensation  therefor,  does  not  require  actual 
payment  in  money  before  the  state  or  a  county 
or  municipality  can  exercise  the  right  of  emi- 
nent domain,  especially  as  it  does  not  employ 
the  emphatic  language  used  in  article  12,  §  9, 
relative  to  the  exercise  of  such  power  by  private 
corporations,  that  property  shall  not  be  appro- 
priated until  full  compensatioD  is  made  "in  mon- 
ey," and  payment  in  county  warrants  is  a  com- 
pliance with  the  Constitution,  though  such  war- 
rants are  depreciated  in  value,  as  the  Constitu- 
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don,  in  proliiUtlng  the  taUng  of  property  with- 
out compensatioii,  refers  to  the  naual  method  of 
paTment  by  the  state,  or  its  subdivisions,  which, 
in  the  case  of  demands  against  a  county*  is  by 
warrant  on  the  treasury. 

[Ed.  Note. — For  other  cases,  see  E<minent  Do- 
main, Gent.  Dig.  fg  188,  190;  Dec.  Dig.  «=> 
76.] 

3.  EuiiTKNT  Domain  «=s>75— OoKFENSATion— 

CoNsxrrTJTioNAi,  Pbovisions. 

Property  taken  for  a  highway  is  not  taken 
without  compensation,  though  the  quorum  court 
has  made  no  specific  appropriation  for  expendi- 
ture on  roads,  as  the  constitational  guaranty  is 
answered  by  general  laws  affording  means  to 
the  landowner  of  obtaining  compensation,  and 
the  Umdowner  has  a  clear  remedy  to  compel  the 
levy  of  an  appropriation  of  funds  to  pay  the 
damages  assessed  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  {$  198,  199;  Dec.  Dig.  «=> 
75.1 

Smith,  J.,  dissenting. 

Appeal  from  Craighead  Chancery  Court; 
Cbas.  D.  Frlerson,  Cbancellor. 

Suit  by  P.  C.  Barton  against  R.  L.  Ed- 
wards, County  Judge,  and  others.  From  a 
decree  dismissing  the  complaint,  plaintiff  ap- 
peils.    Affirmed. 

Basil  Baker  and  Horace  Sloan,  both  of 
Jonesboro,  for  appellant  Jno.  R.  Tamey,  of 
Jonesboio,  for  appellees. 

McCtTLXiOCH,  O.  J.  A  pubUc  road  was, 
by  order  of  tbe  county  court,  established 
through  appellant's  land  In  Craighead  coun- 
ty, the  proceedings  for  laying  out  the  road 
being  conducted  hi  accordance  with  the  stat- 
ntes  on  that  subject,  and  appellant  was 
awarded  the  sum  of  $676  as  ocHnpensatlon 
for  bis  damages.  County  warrants  of  that 
county  are  considerably  below  par,  and  ap- 
pellant refused  to  accept  a  warrant,  and  In- 
sists that  the  county  must  In  some  way  pay 
him  his  damages  In  money  before  the  land 
can  be  taken  for  use  as  a  public  road.  He 
histituted  this  action  In  the  chancery  court 
against  tbe  county  Judge  to  prevent  the  open- 
ing of  tbe  road  before  compensation  Is  paid 
to  him  In  money.  The  chancellor  decided 
against  appellant  and  dismissed  bis  com- 
plaint for  want  of  equity,  and  he  Insists 
here  on  appeal  that  the  constitutional  guar- 
anty with  respect  to  payment  of  compensa- 
tion for  property  taken  for  public  use  has 
not  be«i  compiled  with. 

[1]  Counsel  seem  to  rely  upon  two  provi- 
sions of  the  Constitution: 

First,  section  9  of  article  12,  which  reads 
aa  follows: 

"Vo  property,  nor  right  of  way,  shall  be  ap- 
propriated to  the  use  of  any  corporation  until 
toU  compensation  therefor  shall  be  first  made 
to  the  owner,  in  money,  or  first  secured  to  him 
by  a  deposit  of  money,  which  compensation,  ir- 
respectlve  of  any  benefit  from  any  improvement 
proposed  by  such  corporation,  shall  be  ascertain- 
ed by  a  jury  of  twelve  men,  in  a  court  of  compe- 
tent Jurisdiction,  as  shall  be  prescribed  by  law." 

niat  section  was  Intended,  howerer,  to  ap- 
ply only  to  the  ^erdae  of  the  right  of  em- 


inent domain  by  private  corporations,  and 
has  no  application  to  the  exercise  of  that 
power  by  the  state  or  subdivisions  thereof. 
We  held  recently,  in  the  case  of  City  of  Para- 
gould  V.  Mllner,  170  S.  W.  78,  that  the  pro- 
vision Just  quoted  has  no  application  to  con- 
demnettons  by  municipal  corporations. 

[21  Tbe  Declaration  of  Rights  (section  22) 
announces  the  principle  that  the  right  of 
property  is  before  and  higher  than  any  con- 
stitutional sanction,  and  that  "private  prop- 
erty shall  not  be  tak^,  appropriated  or  dam- 
aged for  public  use  without  Just  compensa- 
tion therefor."  This  provision  of  the  Constlr 
tutlon  Is  relied  on  by  counsel  for  appellant 
In  their  contention  that  payment  or  a  pro- 
vision for  payment  In  depreciated  county 
scrip  cannot  be  treated  as  compensation  with" 
In  the  meaning  of  the  language  of  the  Con- 
stitution. It  Is  argued  that  the  words  "Just 
compensation"  mean  payment  In  money,  and 
that  nothing  else  will  conform  to  the  con- 
stitutional guaranty.  The  use  of  the  word 
"compensation"  alone  Implies  payment  In 
money,  but  tbe  fact  that  the  emphatic  lan- 
guage used  in  section  9,  art  12,  Is  not  em- 
ployed In  the  Declaration  of  Rights  shows 
that  the  framers  of  the  Constitution  did  not 
mean  to  require  actual  payment  In  money 
before  the  state  or  a  county  or  municipality 
could  exercise  the  right  of  eminent  domain. 
The  law  was  well  settled  to  the  contrary 
long  prior  to  the  adoption  of  the  Constitu- 
tion of  1874,  and  It  Is  to  be  presumed  that 
the  framers  of  the  Constitution  used  the 
word  In  the  light  of  its  interpretation  by 
courts  when  used  under  similar  circum- 
stances. It  has  quite  generally  been  held, 
under  similar  provisions  of  the  Constitution, 
that  payment  need  not  precede  the  taking  of 
the  property. 

Judge  Cooley  wrote  as  follows  on  that  sub- 
ject: 

"When  tbe  property  is  taken  directly  by  the 
state,  or  by  any  municipal  corporation  by  state 
authority,  it  has  been  repeatedly  held  not  to  be 
essential  to  the  validity  of  a  law  for  the  exer- 
cise of  the  right  of  eminent  domain  that  it 
should  provide  for  making  compensation  before 
the  actual  appropriation.  It  is  suflScient  if  pro- 
vision is  made  by  the  law  by  which  the  party 
can  obtain  compensation,  and  that  an  impartial 
tribunal  is  provided  for  assessing  it  The  deci- 
sions upon  this  point  assume  that,  when  the 
state  has  provided  a  remedy  by  resort  to  which 
tbe  party  can  have  his  compensation  assessed, 
adequate  means  are  afforded  for  its  satisfaction ; 
since  the  property  of  the  municipality,  or  of  the 
state,  is  a  fund  to  which  he  can  resort  without 
risk  of  loss."  Coolcy's  Constitutional  Limita- 
tiotts  (7th  Ed.)  p.  818. 

The  same  principle  is  announced  In  some- 
what dltterent  language  In  many  decisions. 
The  Supreme  Court  of  Wisconsin,  In  the 
case  of  State  ex  rel.  Burbank  v.  City  of  Su- 
perior, 81  Wis.  649,  51  N.  W.  1014,  said: 

"Where  property  is  taken  for  a  public  use 
by  a  municipal  or  quasi  municipal  corporation, 
tbe  taxable  property  thereof  constitutes  a  fund 
to  whicli  the  owner  may  resort  in  the  way  pointi 
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ed  out  by  law,  and  the  nistenM  of  a  method  bjr 
which  payment  may  thus  be  compelled  satisfies 
the  constitutional  requirement." 

The  same  doctrine  has  been  announced  by 
the  New  Jersey  courts  In  the  following  lan- 
guage: 

"But  it  is  not  necessary  that  compensation 
should  precede  the  actual  appropriation,  where 
the  property  is  taken  by  the  state,  or  by  a  mu- 
nicrpal  corporation  by  state  authority.  It  is 
Bumcient  that  an  adequate  remedy  is  provided, 
which  the  party  may  resort  to  on  his  own  mo- 
tion to  recover  compensation."  lioweree  v.  City 
of  Newark,  88  N.  J.  liaw,  151. 

The  same  rule  is  announced  in  many  deci- 
sions of  the  New  York  court  of  last  resort, 
and  the  only  exception  found  in  the  cases  of 
that  state  Is  the  case  of  Sage  v.  City  of 
Brooklyn,  89  N.  Y.  189,  where,  the  court,  aft- 
er stating  the  rale  generally  recognized,  held 
that,  where  the  owner  was  remitted  to  a 
faud  not  obtained  by  general  taxation,  but 
by  taxation  on  benefits  within  a  limited  dis- 
trict, the  constitutional  guaranty  was  not 
satisfied. 

There  is,  indeed,  some  authority  for  the 
position  of  counsel,  and  Mr.  Lewis,  In  his 
work  on  Kminent  Domain  (volume  2,  {  670), 
after  stating  the  general  mle,  adds  this  ex- 
ception: 

"But,  if  it  can  be  shown  that  the  resources 
of  a  municipal  corporation,  from  taxation  or 
otherwise,  are  insufficient  to  enable  it  to  make 
compensation  in  a  reasonable  time,  an  entry 
will  be  enjoined  tutH  security  is  given." 

Only  one  case  is  cited  in  support  of  that 
statement,  namely  the  case  of  Keene  v.  Bris- 
tol, 26  Pa.  46.  We  do  not  think  that  the 
rule  stated  by  that  author  is  in  accord  with 
sound  reason  on  the  subject,  and  we  decline 
to  adopt  it.  It  wonld  be  an  unsafe  rule  to 
say  that  the  power  of  the  state  or  its  sub- 
divisions, such  as  counties  and  municipali- 
ties. In  the  exercise  of  the  right  of  eminent 
domain,  Is  Impaired  by  inability  to  make 
Immediate  payment,  unless  it  is  so  express- 
ed in  the  letter  of  the  Constitution.  There 
ought  to  be,  and  Is,  a  presumption  that  the 
public  purse  wUl  prove  sufficient  to  meet  all 
Just  demands,  and  that,  unless  the  Constitu- 
tion expressly  provides  for  payment  in  mon- 
ey In  advance  of  the  taking  of  property,  It  Is 
to  be  presumed  that  language  such  as  is  or- 
dinarily found  In  the  state  Constitutions 
prohibiting  the  taking  of  property  without 
compensation  refers  to  the  usual  method  of 
payment  by  the  state  or  its  subdivisions. 
The  only  way  in  which  demands  against  a 
county  can  be  paid  Is  by  a  warrant  on  the 
treasury  (Rolfe  v.  Spy  buck  Drainage  Dis- 
trict, 101  Ark.  32,  140  S.  W.  988),  and  every 
citizen,  In  dealing  with  the  state  or  county 
or  municipality,  must  take  chances  on  that 
method  of  payment.  The  county  could  not 
exercise  its  function  If  anything  more  should 
be  exacted.  It  works  a  hardship  in  excep- 
tional instances  where  county  script  is  de- 
preciated to  require  a  dtizen  to  accept  com- 
pensation In  depreciated  warrants,  but  that 


la  one  of  the  exceptional' burdens  which  the 
citizen  is  expected  to  bear.  County  warrants 
are  receivable  for  county  taxes,  and  In  this 
way  tlie  policy  of  the  law  is  to  give  them  the 
greatest  facility  for  circulation.  It  is 
thought  that  by  reason  of  the  fact  that  war- 
rants are  thus  receivable  for  taxes,  and  ere 
payable  out  of  funds  found  to  be  in  the  treas- 
ury when  presented,  the  citizen  Is  given  sat- 
isfoction  for  any  demand  against  the  county, 
either  voluntary  or  Inyoluntaty.  The  lan- 
guage of  our  Constitution  was  framed  with 
reference  to  that  method  of  payment,  and  it 
is  to  be  presumed  that  Its  framers  intended 
to  express  that  meaning  in  the  use  of  the 
words  "Just  compensation,"  to  be  roidered 
to  one  whose  property  Is  taken  for  public 
use. 

[S]  It  is  further  insisted  that  the  award  of 
damages  is  void,  and  that  appellant  cannot 
be  accorded  Just  compensation,  for  the  rea- 
son that  the  quorum  court  has  made  no  spe- 
cific appropriation  for  expenditures  on  roads. 
It  Is  sufficient  to  say,  however,  that  the  con- 
stitutional guaranty  is  answered  by  general 
laws  which  afford  means  to  the  landowner  of 
obtaining  compensation.  There  has  been  an 
assessment  of  his  damages,  and  he-  has  a 
clear  remedy  to  compel  the  lenry  of  an  ai>- 
propriation  of  funds  to  pay  the  award.  This 
is  sufficient  to  dispose  of  the  ease  without 
undertaking  to  pass  upon  the  question  wheth- 
er or  not  a  spedflc  appropriation  of  road 
funds  is  necessary  under  the  constltuttonal 
amendment  which  authorizes  the  levying 
court  to  make  an  additional  levy  of  three 
mills  for  road  purposes,  when  a  majority  of 
the  electors  have  voted  In  favor  of  It  at  the 
preceding  election. 

The  decree  of  the  diancellor  Is  affirmed. 

'  SMITH,  3.,  dissents. 


CAIiliOWAT  T.  STATE.     (Na  139.) 
(Supreme  Court  of  Arkangas.     Oct.  4,  1916.) 

InDIOTMEWT      AWD      iNrOKMATION      «=»137      — 
OKAND  JUBOB— DlBQUALlFIOATlOW— -EFrBCT.^ 

Under  the  express  provisions  of  Kirby's 
Dig.  i  2245,  the  validity  of  an  Indictment  cannot 
be  questioned  on  motion  to  quash,  on  the  ground 
that  a  member  of  the  grand  jury  which  returned 
it  was  not  qualified  to  act. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  480-187;  Dec 
Dig.  <S=>137.] 

Appeal  from  Circuit  Court,  Miljer  County ; 
<3eo.  B.  Haynle,  Judge. 

Louis  Calloway  was  convicted  of  murder 
in  the  second  degree,  and  he  appeala  Af- 
firmed. 

Wallace  Davis,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  AssL  Atty.  Gen.,  for  the  State. 

Mcculloch,  C.  J.  Appellant  was  con- 
victed of  murder  In  the  second  degree.  There 
is  no  bill  of  exceptions  In  the  record  contaln- 
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Ins  tbe  proceedings  during  the  trial;  at 
least,  the  bill  of  exceptions  Is  not  authenticat- 
ed in  any  manner  and  cannot  be  considered  In 
the  case. 

There  is,  however,  one  question  for  consid- 
eration, which  is  brought  up  by  a  duly  au- 
thenticated blU  of  exceptions.  That  relates 
to  a  motion  to  quash  the  indictment  on  the 
ground  that  a  member  of  the  grand  Jury  was 
not  a  qualified  elector  of  the  county.  Tbe 
Btatute  provides,  however,  that: 

"No  indictment  shall  be  void  or  voidable  be- 
cause any  of  the  grand  jury  fiiil  to  possess  any 
of  the  qualifications  required  by  law."  Kirby's 
Dig.  {  2246. 

The  statute  is  designed  to  cut  off  aU  in- 
quiry concerning  the  validity  of  the  indict- 
ment on  the  ground  that  the  members  of  the 
grand  jury  were  not  qualified  to  act  in  that 
capacity.  No  objection  appears,  so  far  as  Is 
revealed  by  this  record,  to  the  grand  Jurors 
u  they  were  being  Impaneled,  but  appellant 
raises  the  question  of  tbe  qualifications  of 
one  of  the  Jurors  on  a  motion  to  quash  the 
Indictment.  It  Is  unnecessary  for  us  to  de- 
termine in  this  case  what  the  effect  would 
have  been  if  objection  had  been  made  at  the 
time  of  Impaneling  the  grand  Jury.  We  sim- 
ply follow  the  direction  of  the  statute  by 
holding  tliat,  on  a  motion  to  quash  the  In- 
dictment, its  validity  cannot  be  called  In  ques- 
tion on  the  ground  that  a  member  of  the 
grand  jury  was  not  qualified  to  act 

Judgment  affirmed. 


WEBB  V.  VAN  VLEET-MANSFIBLD  DRUG 

00.     (No.  144.) 
(Supreme  Court  of  Arkansas.    Oct.  4,  1815.) 

1.  TuAVDVixar  Oorvktaroes  «S9132  —  Pbe- 

BUMPTIONS    —    CONnNUANCB     Or    SkIXEB'B 

Possession. 

Though  a  husband  continued  in  possession 
after  sale  of  a  stock  of  drugs  to  his  wife.  It 
cannot  be  held  pregnmptiveiy  fraudulent  for  that 
reason,  where  the  dr^igs  were  in  the  wife's  build- 
ing, and  she  objected  to  the  levy  of  an  attach- 
ment thereupon  by  the  husband's  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {§  407-424 ;  Dec.  Dig. 
«=>132.] 

2.  Apfkai.  and  Ebbob  ^=»1062  —  Bbvibw  — 
Habioubbs  Kbbob. 

In  an  action  for  damages  for  wrongful  at- 
tachment, where  it  appeared  that  plaintiff,  who 
claimed  part  of  the  goods  attached  and  bought 
in  tbe  whole,  made  an  extremely  advantageous 
baigain,  paying  several  times  less  for  the  whole 
of  the  goods  t£an  the  part  not  claimed  by  her 
wa«  worth,  error  in  directing  a  verdict  against 
idalotiff  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4212-4218 ;  Dec  Dig.  «=» 
1062.] 

8.  Attaohiocnt  ^5*365  —  WBoneFui,  Attagh- 
mbmt— Damages. 

An  attaching  creditor  cannot  be  held  liable 
for  wrongful  acts  of  the  sheriff  not  shown  to 
have  been  done  at  his  direction. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  U  1S28-1338;  Dee.  Dig.  «=3366.] 


Appeal  from  Circuit  Court,  lUndo^ 
Ooonty;   J.  B.  Baker,  Judge. 

Action  by  Nannie  E.  Webb  against  the  Van 
Vleet-Mansfield  Drug  Company.  lEYom  a 
Judgment   for  defendant,   plalntlfC   appeals. 

T.  W.  Campbell  and  W.  I*  Pope,  both  of 
Pocahontas,  for  appellant  E.  G.  Schoon- 
over,  of  Pocahontas,  for  appellee. 

HART,  J.  [1]  Appellant  Instituted  this 
action  against  appellee  to  recover  damages 
alleged  to  have  been  sustained  by  reason  ot 
appellee  wrongfully  causing  an  attachment 
to  be  levied  on  her  property.  Appellee  an- 
swered and  made  a  general  denial  of  the  al- 
legations of  the  complaint  Nannie  E.  Webb, 
appellant  In  her  own  behalf  testified  sub- 
stantially as  follows: 

"I  own  a  storehouse  at  Biggers,  Ark.,  in 
which  was  situated  a  stock  of  drugs  owned  by 
my  husband,  John  T.  Webb.  On  the  »th  day  of 
December,  1912,  my  husband  executed  to  me  a 
bill  of  sale  for  this  stock  of  drugs  and  his  house: 
hold  gooda  Tbe  consideration  recited  in  the 
bill  of  sale  was  $100.  The  drugs  sold  to'  me  were 
worth  between  f700  and  $800;  at  least  calcu- 
lation they  were  worth  between  $600  and  $700. 
Subsequently  my  husband  bought  drugs  of  about 
the  same  value  of  the  Van  Vleet  Drug  Company 
and  placed  them  in  tbe  storehouse,  where  my 
drugs  were.  Later  the  Van  Vleet  Drug  Compa- 
ny caused  a  writ  of  attachment  to  be  issued 
against  my  husband,  and  the  sheriff  came  to  levy 
it  upon  the  drugs  in  my  storehouse.  He  failed 
to  levy  tie  attachment,  because  the  drugs  were 
mine.  In  about  two  weeks  he  came  back  and 
levied  the  attachment  upon  all  the  drugs  in  the 
storehouse.  Subsequently  the  drugs  were  sold 
under  the  attachment  and  I  became  the  pur- 
chaser of  them  for  the  sum  of  $114.50." 

This  was  all  the  testimony  Introduced,  and 
upon  motion  of  appellee  the  court  instructed 
the  jury  to  return  a  verdict  In  Us  favorl 
This  was  error.  The  question  of  whether  or 
not  the  bill  of  sale  by  John  T.  Webb  to  appel- 
lant his  wife,  was  fraudulent,  should  have 
been  submitted  to  the  Jury. 

It  Is  true  the  husband  remained  in  posses- 
sion of  the  goods  after  the  execution  of  the 
bill  of  sale,  but  appellant  testified  that  8h6 
had  bought  the  goods  from  him.  It  might 
also  be  inferred  from  her  testimony  that  she 
protested  against  the  levying  of  the  attach- 
ment upon  her  drugs.  Under  these  dreum- 
stances  the  continued  possession  by  the  hus- 
band of  the  drugs  after  the  alleged  sale  was 
not  conclusively  fraudulent  but  the  question 
of  whether  or  not  the  sale  of  the  drugs  was 
fraudulent  should  have  been  left  to  the  jury. 

[2]  It  does  not  follow,  however,  that  the 
Judgment  must  be  reversed  for  this  error.. 
It  Is  the  settled  rule  of  this  court  to  reverse 
judgments  only  for  errors  that  are  prejudicial 
to  tbe  rights  of  appellants.  Appellant  tes- 
tified that  she  purchased  the  whole  stock  of 
drugs  at  the  attachment  sale  for  $114.60. 
She  also  testified  that  the  property  owned 
by  b«  was  worth  at  least  between  $600  and 
$700,  and  that  the  portion  owned  by  her  busi- 
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band  was  worth  an  equal  sum.  Only  two 
months  etai>sed  between  the  levying  of  the 
attachment  and  the  sale  to  the  appellant 
under  It  By  the  sale  she  obtained  title  to 
the  whole  of  the  stock  of  goods.  Thus  she 
received'  back  the  drugs  which  she  claimed 
were  her  own  and  the  stock  belonging  to  her 
husband  which  she  said  were  equal  In  value 
to  the  portion  of  the  stock  claimed  by  her, 
and  this  she  stated  to  be  worth  at  least  cal- 
culation between  $600  and  $700.  Therefore 
It  is  plain  that  she  was  not  prejudiced  by 
the  action  of  the  court  in  directing  a  verdict 
against  her. 

[3]  Again  she  claims  that  the  judgment 
should  be  reversed  because  she  owned  the 
storehouse  in  which  the  drugs  were  situat- 
ed, and  that  this  was  closed  for  a  time  of 
two  months  by  reason  of  the  levy  of  the  at- 
tachment This  was  done  by  the  sheriff,  and 
the  record  does  not  show  that  It  was  done 
by  the  direction  of  appellee.  Tbetetore  It 
Is  not  responsible  In  damages  to  appellant 
on  this  account 

We  find  no  prejudicial  error  in  Uie  record, 
«iid  the  Judgment  will  be  affirmed. 


LEADER  CO.  v.  LITTLE  ROCK  RT.  & 

ELECTRIC  CO.     (No.  141.) 

(Supreme  Court  of  Arkansas.    Oct  4,  1915.) 

1.  ASSIONUENTS     ®=3l9  —   BXEOUTOBT     CoN- 
TBACT8— CONTBACTB  OF  PEBSONAI.  NATTJBK. 

A  contract  between  a  company  engaged  in 
furnishing  electricity,  its  successors  or  assijrns, 
and  a  consumer,  its  successors  or  assigns, 
whereby  the  company  agreed  to  furnish  to  cer- 
tain specified  premises  all  electric  service  requir- 
ed by  the  consumer,  and  the  consumer  agreed 
to  pay  therefor,  did  not  create  obligations  per- 
sonal in  such  a  sense  as  to  render  the  contract 
nonassignable  within  the  rule  that  when  rights 
arising  out  of  contracts  are  coupled  with  obli- 
gations to  be  performed  by  the  contractor  and 
involve  such  a  relation  of  confidence  that  it 
must  have  been  Intended  that  the  rights  should 
be  exercised  and  the  obligations  performed  by 
him  alone,  the  contract  including  both  his 
rights  and  obligations  canmot  be  assigned  with- 
,out  the  consent  of  the  other  party,  as  there  was 
nothing  on  either  part  calling  for  the  exercise 
of  personal   service. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.   fi  28-31;    Dec.  Dig.  «=.19.] 

2.  Assignments    4=3l8  —  Executory    Cor- 
TKACT8 — Provision    against    Assiqnuknt. 

Such  contract  was  not  rendered  nonassign- 
able by  a  stipulation  on  the  back  thereof  that 
it  was  not  transferable,  as  the  inclusion  of  the 
parties'  successors  or  assigns  in  describing  the 
contracting  parties  imposed  on  the  company 
the  obligation  to  furnish  tlie  electric  current 
for  use  on  the  premises  specified,  not  only  to  the 
,  consumer,  but  to  its  assigns,  and  there  were 
therefore  two  repugnant  provisions  and  the  first 
would  control,  and  the  last  would  be  rejected, 
especially  as  the  stipulation  that  the  agreement 
was  nontransferable  was  not  in  the  face  of  the 
contract  but  printed  on  the  back. 

(Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {{  25-27;    Dec.  Dig.  «=3l8.] 

Appeal    from    Pulaski    (Aancety    Court; 
Jno.  B.  Martineau,  Chancellor. 


Action  by  the  Leader  Company  against 
the  Little  Rock  Railway  ft  Electric  Company. 
From  a  decree  dismissing  the  complaint 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Comer  &  Clayton,  of  Little  Bock,  for  ap- 
pellant Rose,  Hemingway,  Cantrell,  Lough- 
borough &  Miles,  of  Little  Rock,  for  appellee. 

MCCULLOCH,  C.  J.  The  plaintiff  (appel- 
lant) is  a  domestic  corporation  engaged  in 
the  mercantile  business  in  the  city  of  Little 
Rock,  and  the  defendant  also  a  domestic 
corporation,  is  engaged  in  the  business  of 
furnishing  electricity  In  said  city  for  com- 
mercial and  domestic  uses.  This  is  an  ac- 
tion instituted  by  the  plaintiff  to  restrain 
the  defendant  from  Increasing  the  price  of 
electricity  furnished  to  plaintiff's  place  of 
business,  and  from  shutting  off  the  supply 
of  current  unless  the  plaintiff  agrees  to  pay 
the  increased  rate.  The  chancellor  sustained 
a  demurrer  to  the  complaint  and  entered  a 
decree  dismissing  the  complaint  for  waut  of 
equity,  from  which  decree  the  plaintiff  has 
prosecuted  this  appeal. 

Plaintiff  bases  its  right  to  relief  in  this 
action  upon  a  contract  entered  Into  between 
Its  assignor,  Froug,  Smulian  &  Co.  (a  co- 
partnership), and  the  Merchants'  Lighting 
Company,  tiie  assignor  of  the  defendant 
Froug,  Smulian  &  Co.  were  engaged  in  the 
mercantile  business  in  the  building  in  Little 
Rock  now  occupied  by  the  plaintiff,  and  en- 
tered into  a  contract  with  the  Merchants' 
Lighting  Company,  which  was  then  a  com- 
petitor of  the  defendant  and  furnished  light 
on  the  terms  spedfled  In  the  contract  The 
portion  of  said  contract  which  is  material 
in  this  controversy  reads  as  follows: 

"Agreement  entered  into  this  10th  day  of  Oc- 
tober, 1913,  between  the  Merchants'  Lighting 
Company,  of  Little  Rock,  Ark.,  a  corporation 
under  the  laws  of  tbe  state  of  Arkansas,  its  suc- 
cessors or  assigns,  hereinafter  called  the  'Com- 
pany,' and  EYoug,  Smulinn  ft  Co.,  successors 
or  assigns,  hereinafter  called  the  'Consumto.' 

"The  Consumer  reqneRts  the  Company,  and 
the  Company  agrees,  in  consideration  of  the 
agreements  of  the  Consumer  hereinafter  con- 
tained, and  in  accordance  with  its  regular  terms 
and  conditions  indorsed  hereon,  and  which  are 
hereby  made  a  part  of  this  contract,  to  furnish 
only  to  the  premises  at  222-224  Main  street 
all  electric  service  for  lighting,  fans  and  heating 
required  by  the  Consumer,  the  present  capac- 
ity being  10,000  watts,  equal  to  watts 

connected,  for  periods  of  two  years  from  com- 
mencement of  service  hereunder,  until  Froug, 
Smulian  &  Co.  shall,  thirty  (30)  days  before  the 
expiration  of  any  period,  terminate  this  agree- 
ment by  written  notice,  also  have  privilege  of 
renewal  same   rate  for  three  years. 

"The  Consumer  shall  pay  the  Company  for 
such  electric  service,  within  ten  (10)  days  from 
date  of  bills,  at  the  rate  computed  (»  the  fol- 
lowing basis,  viz." 

The  contract  was  on  a  printed  form,  leav- 
ing only  space  for  the  names  of  the  consumer, 
and  contained  printed  stipulations  on  the 
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back  condndlnK  with  the  following:    "This 
agreement  Is  not  transferable." 

It  la  alleged  In  the  complaint  that  Frouft 
Smollan  &  Co.  sold  and  assigned  to  the  plain- 
tiff  the  stock  of  goods,  fixtures,  accounts'  and 
otber  choses  of  action  pertaining  to  the  said 
business  in  the  dty  of  Little  Rock,  including 
said  contract  with  the  Merchants'  Lighting 
Company,  and  that  said  Merdiants'  Light- 
ing Company,  bad  sold  and  assigned  to  the 
defendant  all  of  its  property  and  rights  of 
all  kinds,  including  said  contract  with  Frong, 
Smollan  &  Co.,  and  that  the  defendant  as- 
somed  the.performance  of  all  of  the  contracts 
of  said  Merchants'  Lighting  Company.  It 
is  also  alleged  in  the  complaint  that  the 
plaintiff  had  tendered  the  amount  due  to  the 
defendant  under  said  contract,  bat  that  the 
defendant  had  refused  to  comply  with  the 
contract,  and  was  about  to  shut  off  the  cur- 
rent nnleas  the  plaintiff  agreed  to  pay  a 
largely  increased  rate 

Counsel  for  defendant  Insist  that  the  plain- 
tiff has  no  cause  of  action  under  said  con- 
tract, for  two  reasons:  First,  that  the  char- 
acter of  the  service  contemplated  in  the  con- 
tract is  such  that  renders  the  contract  non- 
assignable; and,  second,  that  the  contract 
is  not  assignable  according  to  the  express 
terms  thereof.  On  the  other  hand.  It  Is  in- 
sisted by  counsel  for  plaintiff  that  the  con- 
tract establishes  obligations  which  are  not 
Inconsistent  with  its  assignability,  and  that 
the  terms  of  the  written  Instrument  consti- 
tuted a  contract  between  the  Merchants' 
Lighting  Compahy  and  the  successors  and' 
assigns  of  Froug,  Smulian  &  Co.,  which  was 
inconsistent  with  the  subsequent  stipulation 
that  the  contract  should  not  be  transferable, 
and  that  the  latter  stipulation  was  therefore 
void.  Counsel  bare  narrowed  the  controver- 
sy to  those  questions,  and  we  do  not  under- 
take to  decide  anything  else. 

[1]  We  are  of  the  opinion  that  the  obliga- 
tions created  by  the  contract  are  not  such  as 
render  it  nonassignable.  The  obligations  are 
not  personal  in  the  sense  that  it  should  be 
deemed  to  have  been  within  the  contempla- 
tion of  the  parties  that  there  should  be  no- 
assignment.  The  contract  does  not  fall  with- 
in the  rule  invoked  by  counsel  for  defendant 
that: 

"When  rights  arising  out  of  contracts  are 
coopled  with  oblUrations  to  be  performed  by 
the  contractor,  and  involve  snch  a  relation  of 
penonal  c(»6dence  that  it  must  have  been  in- 
tended that  the  rights  sbonid  have  been  exercis- 
ed and  the  obligations  performed  by  him  alone, 
the  contract,  inclnding  both  his  rights  and  ob- 
lixations,  cannot  be  assigned  without  the  con- 
tent of  the  other  puty  to  the  original  contract." 
Delaware  County  v.  IMeliold  Safe  &  Lock  Co., 
1.S3  U.  S.  473,  10  Sup.  Ct.  399.  33  L.  Ed.  674; 
Bnrek  v.  Taylor,  162  U.  8.  634,  14  Sup.  Ct. 
606,  88  L.  Ed.  57& 

The  contract  Is  one  to  supply  electricity 
to  be  lued  In  a  certain  building,  for  bnslneas 


purposes,  and  there  is  nothing  on  either  part 
which  calls  for  the  exercise  of  personal  serv- 
ice. All  that  the  consumer  was  required  to 
do  was  to  pay  for  the  electricity.  We  con- 
dude,  therefore,  that  there  Is  nothing  In  the 
nature  of  the  contract  which  prevents  it 
being  assignable.  Other  courts  have  held 
similar  contracts  to  be  assignable.  Volgt  v. 
Murphy  Heating  Co.,  164  Mich.  639,  129 
M.  W.  701 ;  Mlnnetonka  Oil  Co.  v.  Cleveland 
Vitrified  Brick  Co.,  27  OkL  180,  111  Pac.  326 ; 
Jenkins  v.  Columbia  lAnd  &■  Improvement 
Go.,  13  Wash.  602,  4S  Paa  828. 

[2]  Now,  as  to  the  next  contenticm  that  the 
stipulation  on  the  back  of  the  contract  ren- 
dered the  contract  nontransferable,  it  will 
be  observed  that  the  face  of  the  contract 
describes  the  contracting  party  as  Froug, 
Smulian  A  Co.  and  its  "successors  or  as- 
signs, hereinafter  called  the  Consumer." 
The  use  of  the  word  "assigns"  necessarily 
implies  the  right  to  assign  the  contract  In 
Ft  Smith  Light  &  Traction  Co.  v.  Kelley,  94 
Ark.  462,  127  S.  W.  975,  we  quoted  with  ap- 
proval from  Thornton  on  OU  and  Gas,  {  477, 
and  certain  other  authorities,  wherein  the 
rule  was  laid  down  that  "a  grant  to  the  com- 
pany or  its  assigns  is  sufficient  to  authorize 
an  assignment  without  farther  consent"  of  the 
other  party  to  the  contract.  The  use  of  the 
word  necessarily  means  an  obligation  to 
famish  the  electric  current  for  use  In  the 
bonding  named  In  the  contract,  not  only  to 
the  parties  named,  but  to  their  assigns.  That 
interpretation  of  the  language  puts  it  in 
conflict  with  the  stipulation  printed  on  the 
back  of  the  contract  to  the  effect  that  the 
contract  should  not  be  transferable,  and  the 
case  falls  within  the  well-established  rule 
that  where  there  are  two  repugnant  provi- 
sions In  a  contract  the  first  wUl  control 
and  the  last  will  be  rejected.  The  fact  that 
this  stipulation  is  printed  on  the  back  of  the 
contract  and  not  In  the  face  of  it  calls  es- 
pecially for  the  application  of  the  above  rule. 
Here  the  parties  have,  in  the  face  of  the  con- 
tract Itself,  expressly  stipulated  for  the  fur- 
nishing of  electricity  to  the  parties  named 
and  their  assigns,  and  it  must  be  presumed 
that  the  contracting  parties  did  not  Intend 
to  defeat  the  obligation  of  that  contract  by 
a  subsequent  stipulation  that  there  should  be 
no  assignment 

There  was  an  answer  Sled,  setting  up  mat- 
ter which  it  is  claimed  amounted  to  an  aban- 
donment and  a  forfeiture  of  the  contract  by 
Froug,  Smulian  &  Co.  But  we  are  not  at 
liberty  to  look  to  the  statements  of  the  an- 
swer, for  the  reason  that  the  decision  below 
was  based  entirely  upon  a  demurrer  to  the 
allegations  of  the  complaint 

Reversed  and  remanded,  with  directions  to 
overrule  the  demurrer,  and  for  farther  pro- 
ceedings. 
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FROMHOLZ  et  si.  ▼.  HeOAHBT  et  aL 

(No.  146.) 

(Sapreme  Oourt  of  Arkansas.     Oct.  4,  1915.) 

1.  JUDOUZNT     «=>822— CONCLTJBlVENESa— VA- 

UDiTT  OF  Deed— IsefUEs. 

A  judgment  diBmissing  the  complaint  in  an 
action  brought  in  Nebraska  against  plaintiffs 
herein  to  set  aride  a  deed  to  them,  on  the 
ground  that  the  grantor  was  mentally  incompe- 
tent and  that  it  had  been  procured  by  undue 
influence,  from  which  an  appeal  to  the  Supreme 
Court  of  that  state  waa  dismissed,  was  res 
judicata  In  an  action  for  partition  against  the 
defendants,  plaintiffs  in  the  former  action,  so 
that  their  cross-complaint,  setting  out  the  same 
issue  as  to  incompetency,  etc.,  was  properly 
dismissed. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  gj  1454,  1488-1400,  1^6-1600 ;  Dec. 
Dig.  «=>82J.] 

2.  JuDOMXNT  ^ss822— P£BA  or  Kes  Judicata 
— SumoiENCT. 

A  certified  copy  of  the  judgment  of  the 
district  court  of  another  state,  a  certified  copy 
of  the  amended  and  supplemental  complaint  and 
answer,  and  the  mandate  of  the  Supreme  Court 
dismissing  an  appeal,  were  sufficient  to  sustain 
a  plea  of  res  judicata. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  g{  1454,  1488-1490,  1496-1500 ;  Dec 
Dig.  <S=>822.] 

8.  ElqciXT  ^s>885— Receftioii  or  Evidence, 
In  a  suit  for  partition,  with  cross-com- 
plaint to  which  the  plaintiffs  set  up  a  plea  of 
res  judicata,  it  was  within  the  discretion  of  the 
chancellor  to  allow  a  copy  of  the  answer  in  the 
former  suit  to  be  introduced  after  the  cause 
bad  been  submitted  and  taken  under  advise- 
ment. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  Si  822^24,  833;   Dec.  Dig.  «=>3S6.] 

Appeal  from  Lonc^e  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Partition  by  Gertrude  H.  McGahey  and 
others  against  Bemtaard  Frombolz  and  an- 
other, with  croas-complalnt  by  defendants. 
Decree  for  irialntlffs,  dismissing  the  cross- 
oomplaint,  and  defendants  appeal.    Affirmed. 

Oscar  B.  Williams,  of  Lonoke,  for  appel- 
lants. Jones  &  Owens,  of  Uttle  Bock,  and 
W.  J.  Otjen,  of  Enid,  OkL,  for  appellees. 

HABT,  J.  In  1909  Gertrude  H.  McGahey 
and  Agatha  Belsen  instituted  this  action  in 
the  chancery  oourt  against  Fred  and  Bern- 
hard  Fromholz,  asking  for  a  partition  for 
Certain  lands  in  Lonoke  county,  whlc*  they 
claim  that  they  with  the  defendants  own  as 
taiants  In  common.  Tbe  defendants  tiled  a 
cross-complaint  against  the  plalntUfs,  In 
which  they  ask  for  recovery  of  part  of  the 
proceeds  of  land  in  Nebraska  which  was  sold 
by  Gertrude  H.  McGahey.  The  facts  are  as 
follows: 

In  the  year  1884  Fred  W.  Fromholz  mov- 
ed from  Platte  county,  Neb.,  to  Lonoke  coun- 
ty, Ark.,  and  died  there  In  June,  1891.  Prior 
to  his  death  he  had  acquired  about  500  acres 
of  land  in  Lonoke  county,  and  also  owned  200 
acres  of  land  in  Nebraska.  He  left  surviv- 
ing  him    his    wife,    Marie  Fromholz,    two 


daughters,  Agatha  Belsen  and  Gertrude  Mc- 
Gahey, and  three  sons,  Fred,  Ewald,  and 
Bernhard  Fromholz.  The  first  three  had  be- 
come adults  and  left  home  before  he  moved 
to  Lonoke  county.  The  last  two  children, 
Bernhard  and  Ewald,  were  living  with  their 
parents  in  Lonoke  county  at  the  time  their 
father  died.  By  his  will  Fromholz  devised 
to  his  wife  his  Nebraska  land,  to  Ewald  120 
acres  of  land  In  Lonoke  county,  and  to 
Bernhard  and  Ewald  the  remainder  of  his 
land  In  Lonoke  county.  He  also  bequeathed 
to  his  wife  and  to  his  son  Ewald  certain 
personal  property.  He  stated  in  his  will  that, 
he  had  already  made  advancements  to  his 
three  older  Children.  Ewald  died  in  Lonoke 
county  in  1895.  Prior  to  his  death  he  con- 
veyed his  Interest  in  the  Lonoke  county  land 
to  his  brother  Bernhard. 

The  widow  lived  with  her  son  Bernhard 
In  Lonoke  county  untU  1901,  when  she  went 
to  another  state  to  reside  with  her  daughter 
Gertrude.  In  1902  she  conveyed  by  deed 
to  her  daughter  Gertrude  H.  McGahey  the 
lands  In  Nebraska  which  her  husband  bad 
devised  to  her.  In  1003  she  executed  another 
deed  conveying  the  land  to  her  daughter 
Gertrude.  In  the  fall  of  1901  a  guardian  was 
appointed  fbr  Marie  Fromholz  as  an  Insane 
person,  and  suit  was  at  onoe  brought  by  him 
in  the  district  court  of  Platte  county.  Neb., 
a!::ainst  Gertrude  H.  McGahey  and  Agatha 
Belsen.  The  object  of  the  suit  was  to  set 
aside  the  two  deeds  executed  by  Marie  From- 
holz to  Gertrude  H.  McGahey  conveying  her 
200  acres  of  land  In  Platte  county.  Neb. 
Marie  Fromholz  died  in  1005.  Fred  and 
Bernhard  Fromholz  were  substituted  as 
plaintiffs.  The  allegations  of  the  complaint 
were  that  Marie  Fromholz,  at  the  time  she 
executed  the  deeds  to  her  daughter  Gertrude 
H.  McGahey,  was  mentally  incompetent  to 
transact  business,  and  that  the  execution  of 
the  deeds  was  procured  by  the  undue  influ- 
ence of  her  said  daughter.  An  answer  was 
filed  by  the  defendants,  denying  the  allega- 
tion of  the  plaintiffs.  A  great  deal  of  tes- 
timony was  taken  by  both  sides.  The  court 
found  for  the  defendants,  and  the  complaint 
of  the  plaintifTs  was  dismissed,  at  their  oost. 
The  decree  recites  that  the  cause  came  on 
for  hearing  on  the  10th  day  of  February, 
lOOS,  upon  the  amended  and  supplemental 
petition  of  the  plalnUfi's,  upon  answer  of  the 
defendants,  and  upon  the  evldaice.  An  ap- 
peal was  taken  to  the  Supreme  Court  of  the 
state  of  Nebraska  by  the  plaintiffs,  and  the 
appeal  was  dismissed  by  the  court 

The  otject  of  the  action  Instituted  by  the 
plaintiffs  against  the  defendants  in  Lonoke 
chancery  court  in  1000  was  for  the  partition 
of  the  lands  In  Lonoke  county;  the  plain- 
tiffs, Gertrude  H.  McGahey  and  Agatha 
arisen,  claiming  to  own  an  Interest  therein 
as  h^rs  of  their  deceased  brother  Ewald. 
Aa  above  stated,  the  defendants  Bernhard 
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and  Fred  Frombolz  filed  a  cro8s^<x>mpIalnt 
against  the  plaintiffs,  and  asked  for  a  re- 
covery of  a  part  of  tbe  proceeds  of  tbe  Ne- 
braska lands,  which  bad  been  sold  by  Ger- 
trude H.  McGabey.  They  sought  to  set  aside 
the  deeds  from  Marie  Fromholz  to  Gertrude 
H.  McGahey  on  account  of  the  mental  In- 
competency of  Marie  Fromholz  and  the  undue 
Influence  practiced  upon  her  by  Gertrude  H. 
McGahey  at  the  time  the  deeds  were  execut- 
ed. An  answer  was  filed  to  the  cross-com- 
plaint, in  which  Gertrude  H.  McGahey  and 
Agatha  Belsen  denied  the  allegation  of  the 
cross-complaint  and  also  entered  a  plea  of 
res  adjndlcata.  Tbe  court  sustained  the  plea 
o{  res  adjudlcata,  and  dismissed  the  cross- 
complaint  for  waat  of  equity.  The  cross- 
complainants  have  duly  prosecuted  an  ap- 
peal to  this  court. 

[1,  2]  The  decree  of  the  chancery  court 
was  correct.  The  Issue  to  be  determined  In 
the  Nebraska  suit  was  whether  or  not  Marie 
Fromholz  was  mentally  Incompetent  at  the 
time  she  executed  the  deeds  to  the  Nebraska 
lands  to  her  daughter  Gertrude  H.  McGahey, 
and  whether  or  not  said  deeds  were  procured 
by  undue  Influence  exerted  upon  her  by  her 
said  daughter.  The  same  pexsous  instituting 
that  action  filed  a  cross-complaint  In  the 
present  suit,  and  the  issues  In  the  two  suits 
were  identically  the  same.  To  maintain  the 
plea  of  res  adjudlcata,  not  only  was  a  cer- 
tified copy  of  the  judgment  of  the.  N^raska 
district  court  introduced,  but  also  a  certjifled 
copy  of  tbe  amended  and  supplemental  com- 
plaint and  answer  waa  introduced.  The 
plaintiffs  prosecuted  an  appeal  to  the  Su- 
preme Court  of  Nebraska  ajid  the  court  dis- 
missed their  appeal.  The  mandate  of  the 
Supreme  Court  was  also  Introduced  to  sus- 
tain the  plea  of  res  adjudlcata  In  tbe  present 
■alt.  So  it  will  be  seen  that  the  complete 
record  of  tbe  Nebraska  suit:  was  introduced 
to  snstaln  the  plea  of  res.  ad  judicata  in  the 
present  action;  that  is  to  say,  a  certified 
ct^y  of  the  Judgment  in  ,tbe  Nebr^a  suit, 
together  with  all  the  pleadings  on  which  the 
judgment  was  founded,,  were  produced  at 
the  hearing  in  the  present,  suit.  It  will  be 
noted  that  the  judgment  la  the  Nebraska 
rait  recited,  that  the  cause  waa  heard  upon 
tbe  amended ,  and  supplemental  complaint, 
upon  tbe  answer,  and  upon  the.  evidence. 
Ibis  was  sufficient  to  sustain  the  plea  of  res 
adjudlcata.  McCarthy  v.  TroU,  90  Ark.  199, 
118  &  W.  416,  and  cases  cited ;  Hallum  v. 
Dickinson,  47  Ark.  120,  14  S.,  W.  477. 

[3]  After  the  cause  bad  been  submitted  to 
the  chancellor  and  taken  under  advisement 
by  him,  the  defendants,  to  the  cross-complaint 
asked  that  they  be  permitted  to  introduce  a 
certified  copy  of  the  answer  in  tlie  Nebraska 
suit,  which  was  done.  The  action  ef  the 
chanoeUor  la  this  regard  is  as^igned  as.  er- 
ror calling  for  a  reversal  of  the  decree.  It 
vas  within  the  dis9retlon  of  the  chancellor 


to  allow  a  certified  copy  of  the  answer  In  the 
Nebraska  suit  to  be  introduced,  and  to  set 
aside  the  submission  of  tbe  cause  for  that 
purpose. 
It  follows  that  the  decree  wHl  be  affirmed. 


JOHNSON  v.' STATE3.     (No.  142.) 
(Supreme  Court  of  Arkansas.     Oct.  4,  1915.) 

1.  Homicide  (8=»228— Bvidenok— Cobpus  Db- 

MCTI. 

Evidence  that  deceased,  after  he  bad  re- 
tired for  the  night,  was  called  from  his  be4 
and  requested  to  go  about  100  yards  from  his 
house,  where  several  persons  were  waltisg  to 
see  biitt,  and  that  about  two  hours  later  he  waa 
fonnd  dead;  that  Us  left  arm  was  stabbed, 
the  muscle  on  it  being  cut  and  the  arm  broken 
above  the  elbow,  ana  that  there  were  other 
wounds  on  the  left  ttrm  and  side,  and  the  body 
was  badly  cut  and  covered  with  blood,  warranted 
the  jury  in  finding  that  there  was  an  unlawful 
killing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SJ  471-^76;   Dec.  Dig.  «=»228.] 

2.  Homicide  «=>268  —  Bvidenok— Questions 

rOR  JXTBY. 

Under  Kirby's  Dig.  |  1765,  providing  that, 
a  killing  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  that  justify  or  ex- 
cuse the  homicide  shall  devolve  on  accused  un- 
less by  the  prosecution's  proof  it  is  sufficient^ 
manifest  that  the  offense  only  amounted  to 
Atanslanghter,  or  that  accused  was  justified  or 
excused  in  committing  the  homicide,',  where  an 
unlawful  killing  was  proved,  and  detendant  ad"- 
mitted  that  he  was  the  one  .who  .''knifed"  de- 
ceased, the  court  properly  refused  to  direct  a 
verdict  of  not  guilty ;  there  being  no  proof  oa 
the  part  of  the  state  that  th;e  offense  only 
amounted  to  manslaughter,  or  that  accused  was 
jupti&ed  or  excused  in  committing  it. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
:Cent.  Dig.  |  662;    Dec.  Dig.  <S=»2«8..] 

3.  CoNSPiKACT  <S=>48— Homicide— Evidence-- 
-    QuBSTions  FOB  Jxnrr.       -  .^: 

On  a  trial  for  homicide,  evidence  held  to 
4nake  •:.  Question  for  the  jury  as  to  the  existence 
of  a  conspiracy  between  defendant  and  H.,  his 
brother-io-law,  to  attack  deceased  if  he  did  net 
make  a  satisfactory  explanatirai  regarding  al- 
leged defamatory  remarks  concerning  H.'8  wifei 
(Ed.  Note. — ^For  other  cases,  see  Conspiracy, 
Cent  Di«.  K  108-111;   Deo.  Dig.  «e>48.] 

4.  CbiminAi.   Law    <S=>423— E^vidsnob— Acts 

O^   C0NSPliA.T0B8. 

■Where,  on  a  trial  for,  homicide,  the  evi- 
dence made  a  question,  for  the  Jury  as  to  wheth- 
er there  was  a  conspiracy  between  defendant 
and'  H.  to  attack  deceased  if  he  did  hot  make  a 
satisfactory  explanation  regardiiig,  alleged  de- 
famatory remarks  by  him,  evidence  that  on  the 
night  of  the'killing  H.  had  a  pistol  was  relevant 
to  the  issue  and  competent  either  on  direct  or 
on  cross  examination. 

[Ed.  Note. — For  other  cases,  see  Crlininal 
Law.  Gent  JDig.  H  969-1001 ;  Dec.  Dig.  «=» 
423.J  .    .  •) 

5.  (jSaaTXAJ.  .Law   «s>778 — Homiciide  —  In- 

btbuctions— Bubden  or  Pkovinq  Mitiqai,- 

INO  ClBCtJMSTANCEB.  .     . 

On  a  trial  for  homicide  it  was  -not  error 
to  charge  in  the  language ,  of  Kirby's  Dig,  J 
1765,  relative  to  the  burden  or  proving  mitigat- 
ing circumstances. 

'  [Ed.  Nota — For  other  cases.  «ee  Oiminal 
Law,  Cent  Dig.  §§  18*6-1852,  1854^1887,. I960, 
1907 ;    Dec.  Dig.  «=»778.]  .    ' 
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ft.  HoMiciDc  «=>144— SuBOKiT  or  Pboop— MlT- 

lOATINO  ClHCUMSTAKCBS. 

Notwithstanding  Kirby's  Pig.  $  1766,  the 
burden  on  the  whole  case  on  a  trial  for  bomidde 
is  on  the  state,  and  when  evidence  ia  introduc- 
ed either  on  the  part  of  the  state  or  defend- 
ant which  tends  to  justify  or  excuse  defendant's 
act,  if  such  evidence,  in  connection  with  other 
evidence  in  the  case,  raises  a  reasonable  doabl 
of  defendant's  guilt,  the  jury  must  acquit. 

[Ed.  Note.— For  other  oases,  see  Homicide, 
Gent.  Dig.  {  261;   Dec.  DigL  «=9U4.] 

7.  HomciDK    ^s>300  — IRSTBUOTIONS  — Selt- 

Dbfensk. 
On  a  trial  for  homicide  the  court  charged, 
in  the  language  ot  Kirby's  Dig.  i  1798,  that  in 
ordinary  cases  of  one  person  killing  another  in 
«elf-defense  it  must  appear  tiiat  the  danger 
was  so  urgent  and  pressing  that  to  save  bis  own 
life,  prevent  great  bodily  injury)  or  prevent  the 
commission  of  a  felony  the  killing  of  the  other 
party  was  necessary,  and  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had  really 
and  in  good  faith  endeavored  to  decline  any 
fu^her  contest.  The  court  further  charged, 
at  defendant's  request,  that  if,  at  the  time  de- 
fendant stabbed  deceased,  he  had  reasonable 
cause  to  anprrtend  great  bodily  injury  at  the 
hands  of  deceased,  and  if  he  had  reasonable 
grounds  to  believe,  and  did  believe,  it  necessary 
for  him  to  use  a  knife  as  he  did,  and  if  he  acted 
Without  previous  fault  or  carelessness,  the  kill- 
ing was  justifiable,  that  it  waa  not  necessarr 
that  the  danger  should  have  been  actual  or  real, 
bat  that  It  was  sufBdent  if  the  defendant  had 
reaaonable  cause  to  believe  that  he  was  in 
danger  of  death  or  great  bodily  harm,  and  that, 
if  he  acted  under  such  belief,  be  would  be  jus- 
tifiable. Held,  that  these  instructions  were  not 
in  conflict,  but,  when  taken  together,  correctly 
declared  toe  law,  as  the  first  instruction  told 
the  jury  that  it  must  appear  that  the  danger 
was  urgent  and  pressing,  etc.,  without  explain- 
ing to  whom  this  must  appear,  while  the  sec- 
ond inatruction  explained  that  this  must  ap- 
pear to  defendant. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  ff  614.  616-020,  622-630;  Dec.  Dig. 
«=>300.] 

&  Cbiuinal  Law  9=»1043— -Appeai^— Rkseb- 
VATIOR  or  Orounds  of  Rcvibw. 
Where  an  inatruction  tha^  if  the  Jury  b^ 
lloved  any  witness  liad  willfully  sworn  falsely 
to  any  material  fact,  they  might  disregard  his 
whole  testimony  or  believe  what  they  regarded 
to  be  true^  and  disbelieTe  what  they  regarded 
t»  be  false,  was  part  of  an  instruction  pointing 
out  at  some  length  the  province  and  duty  of 
the  jury  in  weighing  the  evidence  and  passing 
npon  the  credibility  of  the  witnesses,  and  which 
announced  several  propositions  of  law  which 
were  undoubtedly  correct,  defendant  should  have 
apeciflcally  called  the  attention  of  the  trial 
judge  to  the  portion  of  the  instruction  in  ques- 
tion, and,  not  having  dune  so,  there  was  no 
error,  as  the  court's  language  was  probably  the 
result  of  inadvertence  or  oversight. 

[Ed.  Note. — For  other  casos,  see  Criminal 
liaw.  Cent  Dig.  H  2654,  2655;  Dec.  Dig.  «=> 
104a.] 

Appeal  from  Ciicolt  Conrt,  CleTelaiid 
County;    Turner  Butlor,  Judge. 

Kenneth  Johnson  was  convicted  of  mur- 
der in  the  second  degree,  and  be  appeals. 
Affirmed. 

On  the  night  of  April  22,  1914,  Frank 
Armstrong  was  killed  by  appellant  in  Cleve- 
land county,  Ark.  Armstrong,  after  a  hard 
day's  work,  being  very  tired,  had  retired 
early.    Carroll  Hopson  had  heard  that  Arm- 


strong had  been  making  some  derogatory  re- 
marks about  his  (Hopson's)  wife.  Hopson 
bad  married  the  appellant's  sister.  Hopson, 
in  company  with  the  appellant.  Bud  Miller, 
and  Coot  Childers,  on  the  night  of  the  kill- 
ing, started  to  the  home  of  Armstrong  for 
the  purpose  of  seeing  him  in  regard  to  what 
he  was  reported  to  have  said  concerning 
Mrs.  Hopson.  When  they  got  within  100 
yards  of  the  house  all  stopped,  except  Car- 
roll Hopson.  He  went  on  up  to  Armstrong's 
bouse.  He  called  to  Armstrong,  stating  that 
he  wanted  to  see  him,  whereupon  Armstrong 
arose  and  dressed  and  went  with  Hopson  to 
where  others  of  the  party  were.  This  was 
about  9  o'clock  at  night  About  two  hours 
later  Armstrong  was  found  dead  in  the  road 
near  his  home.  His  body  was  foand  lying 
near  a  thicket  in  a  dense  part  of  the  wood& 
His  left  arm  was  stabbed,  all  the  muscle  on 
same  being  cut,  and  the  arm  was  broken 
above  the  elbow.  It  was  a  smooth  break. 
There  was  another  wound  also  on  the  left 
arm,  and  a  wound  on  the  left  side,  and  an- 
other wound  on  the  ninth  rib.  The  body 
was  badly  cut,  and  was  covered  with  blood. 

There  was  testimony  to  the  effect  that  on 
the  day  after  the  killing  appellant  said  that 
he  w«it  over  to  have  a  talk  with  Armstrong 
about  remarks  that  Armstrong  had  been 
making  about  his  (appellant's)  people.  He 
said:  "I  did  not  hit  him  but  once."  Again 
he  said:  "I  thought  that  I  hit  him  only  once 
or  twice."  Appellant  made  further  state- 
ments to  the  effect  that  Armstrong  had 
"knifed"  him,  and  that  he  had  "knifed"  Arm- 
strong. 

There  was  testimony  on  behalf  of  appel- 
lant tending  to  prove  that;  he  and  Arm- 
strong werfe  good  friends,  and  that  they  were 
neighbors;  that  Carroll  Hopson,  appellant's 
brother-in-law,  told  appellant  on  the  night  of 
the  killing  that  he  was  going  to  see  Arm- 
strong to  get  him  to  quit  talking  about  bis 
wife;  that  appellant  told  Hopson  that  he 
would  go  with  him,  and  did  go;  that  he  and 
Hopson  and  Miller  and  Childers  went  up 
near  Armstrong's  house,  and  when  Carroll 
Hopson  and  Armstrong  returned  to  wh^re 
appellant  and  the  others  were  waiting  Hoi>- 
son  accused  Armstrong  ot  making  state- 
ments about  his  wife.  Armstrong  denied 
having  made  the  statements  attributed  to 
him,  and  there  was  some  controversy  over 
the  matter,  in  which  the  appellant  partici- 
pated, and  during  the  conversation  appel- 
lant said,  "Since  you  admit  talking  about 
my  people,  I  want  you  to  quit  tagging  after 
my  children  when  yon  are  passing  my  house, 
and  I  don't  want  yon  to  come  on  my  place 
any  more."  To  this  Armstrong  replied,  "Ton 
God  damned  little  devil,  you  must  think  I 
am  afraid  of  you,"  and  started  at  appellant, 
whereupon  the  fight  ensued,  and  shortly  aft- 
erwards Armstrong  said,  "Take  him  off, 
boys;   he  has  cut  me  to  pieces."    Appellant 


4ts»For  otlier  cua  see  same  topic  and  KXT-NUMBBR  In  all  K«r-Number«d  Dlgtst^and  InOtxfS 
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tben  turned  and  walked  away;  said  he  was 
bnrt  and  was  going  borne.  Appellant  sus- 
tained a  severe  knife  wound  in  his  shoulder, 
which  was  about  three  Inches  in  width  un- 
der the  surface,  and  as  a  result  of  which  ap- 
pelant was  confined  to  his  bed  several  days. 
Appellant  stated  that  he  did  not  go  over 
there  with  murder  .in  his  heart  or  to  abuse 
Armstrong,  and  was  going  to  let  the  matter 
pass  if  Armstrong  would  quit  talking  about 
his  sister.  He  thought  because  they  were 
members  of  the  same  Woodmen  lodge  he 
could  get  }i\m  to  quit  talking  the  way  he  had 
been  doing.  An  open  knife  was  found  stick- 
ing in  the  ground  near  Armstrong's  head. 
The  knife  was  a  large-sized  barlow. 

The  indictment  charged  appellant  with  the 
crime  of  murder  in  the  first  degree  In  the 
killing  of  Frank  Armstrong.  No  objection  is 
urged  to  the  sufficiency  of  the  indictment. 
Appelant  was  convicted  of  the  crime  of  mur- 
der in  the  second  degree,  and  was  sentenced 
to  21  years  in  the  state  penitentiary.  He 
duly  prosecutes  this  appeal.  Other  facts 
will  be  stated  in  the  opinion  as  we  discuss 
the  assignments  of  error  which  appellant 
urges  as  grounds  for  a  reversal  of  the  judg- 
ment. 

H.  S.  Powell,  of  Camden,  and  Paul  O.  Mat- 
lock, of  Fordyce,  for  appellant  Wm.  L. 
Moose,  Atty.  Gen.,  and  John  F.  Streepey, 
Asst  Atty.  Gen.,  for  the  State. 


WOOD,  J.  (after  stating  the  facts  as 
above).  (1, 2]  I.  The  appellant  contends  that 
the  court  erred  in  not  Instructing  the  jury, 
at  the  dose  of  the  evidence  on  behalf  of 
the  (State,  to  return  a  verdict  of  not  guilty. 
The  court  did  not  err  in  tlds  ruling.  The 
testimony  <»>  behalf  of  the  state  tended  to 
show  that  Armstrong  was  killed  on  the 
night  of  AprU  22,  1914,  and  that  he  was  klU- 
ed  by  a  knife  in  the  hands  of  some  third 
party.  The  Identity  of  the  appellant  was 
establfsbed  by  his  admission  to  tiie  effect 
that  on  that  night  he  had  cut  Armstrong 
with  a  knife.  The  drcnmstances  adduced  on 
the  part  of  the  state  tending  to  show  that 
Armstrong,  after  he  had  retired  for  the 
night,  was  called  from  his  bed  and  requested 
to  go  to  tlie  place  where  he  was  killed,  and 
the  manner  in  which  he  was  killed,  as  indi- 
cated by  the  numerous  wounds  he  liad  re- 
ceived, were  sufficient  of  themselves  to  war- 
rant the  jury  in  finding  that  there  was  an 
unlawful  killing.  The  corpus  delicti  being 
thus  established,  and  appellant  having  ad- 
mitted that  he  was  the  one  who  "knifed" 
Armstrong,  it  then  devolved  upon  him  to 
prove  drcumstances  of  mitigation  that  justi- 
fied or  excused  the  homicide,  there  being  no 
proof  on  the  iwrt  of  the  state  which  made 
It  sufficiently  manifest  that  the  offense  com- 
mitted only  amounted  to  manslaughter,  or 
that  the  aiscased  was  justified  or  excused  in 
committing  the  homicide,     Elrby's  Digest, 


i  1765;    Brock  T.  State,  101  Ark.' 147-154, 
141  S.  W.  786. 

[3, 4]  II.  Carroll  Hopson,  a  witness  on  be- 
half of  appellant,  was  asked  on  cross-ex- 
amination, this  question,  "Do  you  know  a 
negro  named  John  Mosely?"  and  answered, 
"Yes."  He  was  then  asked,  "What  did  you 
want  with  his  pistol  the  day  before  the  kill- 
ing?" and  answered,  "I  didn't  have  it"  He 
further  testified,  in  answer  to  questions,  that 
Mosely  did  not  get  any  pistol  from  him  the 
day  after  the  killing;  that  he  did  not  liave 
Mosely's  pistol  a  day  or  two  before  the  kill- 
ing, nor  any  time  that  year.  John  Mosely 
testified,  in  rebuttal,  that  on  the  ntgbt  that 
Armstrong  was  IdUled  Carroll  Hopson  had 
his  (Mosely's)  pistol;  that  he  brought  it 
home  the  next  morning.  The  appellant  mov- 
ed the  court  to  exclude  the  testimony  of  Jolin 
Mosely.  The  court  overruled  the  motion. 
The  court  did  not  err  in  this  ruling.  The 
testimony  of  Mosely  was  competent  as  orig- 
inal evidence.  It  tended  to  establish  the 
fact  that  on  the  night  of  the  killing  Hopson 
was  armed  with  a  pistol.  Now,  the  jury 
were  warranted  in  inferring  that  appellant 
and  Hopson,  on  the  night  of  the  Idlling,  had 
entered  into  a  conspiracy  to  see  Armstrong, 
and,  in  case  he  did  not  make  satisfactory 
explanation  in  regard  to  the  alleged  defama- 
tory remarks  attributed  to  him  concerning 
the  wife  of  Carroll  Hopson,  to  do  him  per- 
sonal violence. 
Hopson  testified  on  crossrexamination: 
"I  intended  to  go  to  see  deceased,  and  if  he 
made  it  right  about  talking  about  my  wife  I  in- 
tended to  drop  it,  and  if  lie  liad  not  made  it 
ri,'ht  I  had  not  made  up  my  mind  as  to  what  I 
was  going  to  do." 

Hopson  farther  testified: 
"Deceased  had  been  doing  some  talking,  and 
we  wanted  to  see  liim  about  it." 

And  again: 

"I  knew  the  fight  was  about  wliat  deceased 
liad  said  about  my  wife." 

The  appellant  himself  testified: 

"Hopson  came  to  my  house  that  night  and 
brought  bis  wife  and  told  me  that  he  was  going 
over  to  see  deceased  to  get  him  to  quit  talking 
about  his  wife.    I  told  him  that  I  would  go  with 


Although  witness  Hopson  and  the  appel- 
lant, in  their  testimony,  say  that  on  the  night 
of  the  killing  they  were  on  good  terms  with 
deceased,  and  disclaim  any  111  will  towards 
him,  and  deny  any  intention  of  doing  him  any 
violence  on  the  occasion,  the  above  testi- 
mony, together  with  other  facts  and  circum- 
stances in  evidence,  were  sufficient  to  war- 
rant the  jury  in  finding  otherwise,  and  that 
their  visit  to  the  home  of  Armstrong  on  that 
occasion  was  not  a  friendly  one;  Therefore 
the  court  was  warranted  in  admitting  any 
evidence  to  prove  tluat  on  the  night  of  the 
killing  Hopson  had  a  p^tol.  The  testimony 
was  not  concerning  a  collateral  issue,  but 
was  relevant  to  the  issue  being  tried,  and 
therefore  competent  either  oiO  dltect  or  on 
cross  examination. 
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(f ,  ri  in.  The  court,  at  the  request  of  the 
Btate,  gave  InstructiCHi  No.  6,  as  follows: 

"The  killing  having  been  proven,  the  borden 
of  proving  circumstances  of  mitication  that  jus- 
tify or  excuse  the  homicide  sliaU  devolve  upon 
the  accused,  unless  by  proof  upon  the  part  of 
the  prosecution  it  is  sufficiently  manifest  that 
the  offense  amounted  (Hily  to  manslaughter,  or 
that  the  accused  was .  justified  or  excused  in 
committing  the  homicide." 

The  above  Is  taken  from  Klrby's  Digest,  | 
1765.  Speaking  of  an  instruction  in  this  lan- 
guage In  Cogbum  v.  State,  70  Ark.  UO,  112, 
88  S.  W.  822,  823,  we  said: 

"This  section  o(  the  statute^  it  will  be  seen, 
is  a  rule  of  law  to  be  applied  when  the  killing 
has  been  proved,  and  there  is  nothing  shown 
to  justify  or  excuse  said  act." 

The  court  In  tbe  above  case  declared  that 
there  was  no  error  In  the  giving  of  the  above 
Instruction.  By  reference  to  the  facts  stated 
in  thte  opinion  it  will  be  seen  that  several  wit- 
nesses for  the  state  In  that  case  testified  that 
at  the  time  of  the  shooting  the  deceased  was 
hiaking  no  hostile  demonstration  whatever  to- 
ward the  appellant,  CJogbum,  ana  several 
witnesses  testified  on  behalf  of  the  defendant 
that  the  deceased  and  another  in  company 
with  him  were  making  hostile  demonstra- 
tions towards  the  appellant,  and  that  the  ap- 
pellant shot  the  deceased,  West,  after  West 
had  fired  at  him  with  -a  plstoL  The  court  In 
that  case,  while  approving  the  instruction, 
condemned  and  held  erroneous  the  argument 
of  counsel  for  the  state  which  misconstrued 
the  meaning  of  the  InstJnictlan,  and  Which,  in 
effect,  told  tbe  Jury  that  after  the  state  had 
proved  tbe  kUling  the  burden  was  upon  the 
defendant  to  establirit  Justification,  and  U 
the  defendant  failed  to  satisfy  the  Jury  by  a 
preponderance  of  the  evidence  that  the  kill- 
ing was  Justifiable,  the  Jury  should  convict 
him ;  in  other  words,  the  explanation  of  the 
Instruction  given  by  the  attorney  was  to  tell 
tbe  jury  that  after  the  state  had  established 
the  killing  tbe  burden  shifted  to  th'e  defend- 
ant to  show-  by  a  preiwnderance  of  the  evi- 
dence that  he  was  Innocent  of  the  crime. 

In  Brock  v.  State,  101  Ark.  147,  141  S.  W. 
756,  remarks  having  the  same  effect  were 
made  in  commenting  upon  language  similar 
to  that  contained  in  the  instruction  under 
consideration.  The  court,  in  oondraming 
these  remarks,  said: 

"The  remarks  of  the  counsel,  sanctioned  by 
the  court  in  its  refusal  to  sustain  an  objection 
to  them,  were  a  misinterpretation  of  the  in- 
struction that  had  been  given  by  the  court,  and 
were  an  incorrect  statement  of  the  law." 

The  court,  however.  In  holding  that  the  in- 
stmction  itself  was  correct,  used  this  lan- 
guage: 

"The  court  correctly  instructed  the  jury  in 
the  instruction  that  the  burden  rested  upon  the 
state  to  prove,  the  crime  charged,  and  that 
tills  burden  did  not  at  any  time  shift  to 
the  defendant  •  '  ♦  •  The  killing  being  prov- 
ed, unless  the  evidence  on  the  part  of  the 
State  shows  circumstances  of  mitigation,  jus- 
tification, or  excuse,  it  devolves  upon  the  ap- 
>t  if  he  relies  upon  such  drcumstahces  to 
hem,  but  the  burden  is  still  on  the  state 


to  show  that  the  defendant  Is  gnllt7  of  every 
grade  or  degree  of  crime  included  in  the  indict- 
ment. The  burden,  in  other  words,  in  a  charge 
for  murder,  never  shifts  to  the  defendant^  but 
always  remains  on  the  state." 

An  examination  of  the  statements  of  fact 
in  the  above  cases  will  discover  that  an  In- 
struction similar  to  the  one  under  review  Is 
not  erroneous  when  applied  in  cases  where 
the  evidence  on  the  part  of  the  defendant 
tends  to  show  mitigation,  justification,  or  ex- 
ctise.  The  error  for  which  tbe  judgments 
were  reversed  in  the  above  cases  was  caused 
by  the  remarks  of  counsel  in  placing  a  mis- 
leading and  erroneous  construction  upon  the 
language  of  the  statute.  In  the  case  at  bar 
no  such  error  was  committed,  and  the  In- 
struction Itself  is  not  calculated  to  mislead 
a  Jury,  as  learned  counsel  for  appellant  con- 
tend, but  has  only  the  meaning  that  was 
placed  upon  it  in  Cogbum  v.  State,  supra,  and 
Brock  V.  State,  supra.  In  both  cases  the 
court  clearly  announces  that  under  such  an 
instruction  in  a  charge  for  murder  the  bur- 
den of  proof  never  shifts  to  the  defendant  to 
establish  his  innocence  by  a  preponderance 
of  the  evidence  on  any  phase  of  the  testimony, 
but  that,  on  the  contrary,  after  all  the  tes- 
timony, both  for  the  state  and  the  defendant, 
has  been  adduced,  the  burden  still  remains  on 
the  state  throughout  the  whole  case  to  estab- 
lish the  crime  charged  beyond  a  reasonable 
doubt  As  was  said  by  Judge  Riddick  in  Cog- 
bum T.  State,  supra: 

"While  it  is  true,  as  our  statute  declares,  that 
when  the  killing  is  proved  the  burden  of  show- 
ing circumstances  that  mitigate  or  excuse  tho 
crime  devolves  hpon  tbe  accused,  where  there  is 
nothing  in  the  evidence  on  the  part  of  the 
Btate  tnat  tends  to  mitigate,  excuse,  or  justify 
the  killing,  still  the  burden  on  the  whole  case 
is  on  the  state;  and  when  evidence  is  intro- 
duced, either  on  the  part  of  the  state  or  the 
defendant,  which  tends  to  justify  or  excuse  the 
act  of  the  defendant,  then  if  such  evidence,  in 
connection  with  the  other  evidence  in  the  casp, 
raises  in  the  minds  o£  the  jury  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant  the  jury 
must  acquit." 

[7]  IV.  The  appellant  contends  that  the 
court  erred  In  giving  Instruction  Mo.  12,  as 
follows: 

"In  ordinary  cases  of  one  person  killing  an- 
other in  self-defense,  it  must  appear  that  the 
danger  was  so  argent  and  pressing  that  in  or- 
der to  save  his  own  life,  or  to  prevent  his  re- 
ceiving ^at  bodily  injury,  or  to  prevent  the 
commission  of  the  felony  feared  hy  him,  tho 
killing  of  the  other  was  necessary;  and  it  must 
also  api>ear  that  the  person  killed  was  the  as- 
sailant, or  that  the  slayer  had  really  and  in 
good  faith  endeavored  to  decline  any  further 
contest  before  the  mortal  blow  or  injury  was 
given." 

In  Instractlon  No.  8,  given  at  the  Instance 
of  the  appellant'  the  court  told  the  jury.  In 
effect,  tbat  if  at  the  time  the  defendant 
stabbed  the  deceased  he  had  reasonable 
cause  to  apprehend  great  bodily  Injury  at 
the  hands  of  deceased,  and  If  at  the  time  he 
had  reasonable  grounds  to  believe  and  did 
believe  it  necessary  for  him  to  use  the  knife 
as  he  did,  and  that  he  acted  without  pre- 
vious fault  Or  carelessness  on  his  pare,  the 
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UUlng  was  jvsttfMAe;  that  It  was  not  nec- 
easary  tliat  tbe  danger  to  the  appellant 
should  bare  been  actual  or  real;  that  it 
was  sufficient  if  the  defendant  had  reason- 
able cause  to  belleTe  that  he  was  In  danger 
of  death  or  great  bodily  harm ;  and  that.  If 
he  acted  under  sach  b^ef,  and  not  In  a 
spirit  of  malice  or  revenge,  be  would  be 
Instiflable. 

The  instructions,  taken  together,  correctly 
declared  the  law.  Instruction  No.  12  was  a 
copy  of  the  statute  (section  1798  of  Kirby's 
Digest),  and  announced  a  rule  of  law  ap- 
plicable In  cases  where  self-defense  is  inter- 
posed.- It  told  the  Jury,  In  general  terms, 
that  it  most  appear  that  the  danger  was  «o 
nigent  and  pressing,  etc.  But  the  instruc- 
tion does  not  explain  to  whom  it  must  ap- 
pear. 

Instruction  No.  3  was  a  correct  explana- 
tlMi  of  instruction  Na  12  as  to  whom  the 
danger  must  appear  to  be  urgent  and  press- 
ing, telling  ttie  jury,  in  effect,  that  it  must 
80  appear  to  the  defendant 

There  is  no  conflict  between  these  instmc- 
tions,  but,  on  the  contrary,  when  they  are 
considered  together,  as  they  must  be,  they 
correctly  declare  the  law  in  conformity  with 
the  decisions  of  this  court  in  Smith  v.  State, 
59  AriL  132,  26  S.  W.  712,  43  Am.  St.  Rep. 
20,  and  Magness  v.  State,  67  Ark.  594,  60 
8.  W.  564,  59  S.  W.  529. 

[I]  y.  Appellant  complains  because  in  in- 
stnictlon  No.  14  the  court  told  the  Jury,  in 
part: 

"If  yon  believe  any  witness  has  willfully 
sworn  falsely  to  any  material  fact  in  this  case, 
yoa  may  disregard  bis  whole  testimon^r  or  be- 
lieve what  you  regard  to  be  true  and  disbelieve 
what  yon  regard  to  be  false." 

Instructions  containing  similar  language 
were  criticized  in  the  cases  of  Frazler  v. 
State,  56  Ark.  242,  19  S.  W.  838,  and  Taylor 
T.  State,  82  Ark.  540,  102  S.  W.  367.  But, 
while  condemning  instructions  couched  in 
this  language,  the  court  in  neither  of  the 
above  cases  held  that  the  giving  of  such  an 
instruction  would  constitute  reversible  er- 
ror. 

In  the  case  of  Frazler  v.  State,  notwith- 
standing the  instruction,  the  court  announc- 
ed that: 

As  there  was  "absolntely  no  proof  of  venue, 
the  judgment  must  be  reversed,  and  the  cause 
rrmanded." 

And  in  Taylor  ▼.  State,  after  criticizing 
the  instruction  as  not  being  an  accurate 
statement  of  the  law,  says: 

"But,  while  this  instruction  is  not  strictly 
correct,  there  is  no  objection  to  it,  and  the 
language  was  probably  the  result  of  inadvert- 
ence or  oversight  which  did  no  harm." 

In  the  instant  case  no  specific  objection 
was  made  to  the  instruction.  The  court's 
attention  was  not  called  to  any  particular 


defects  in  it     As  was  said  in  the  last  of 
the  above  cases: 

"The  language  used  was  probably  the  result 
of    inadvertence    or    oversight    which   did    no 

harm." 

In  the  recent  case  of  Burgess  v.  State,  108 
Ark.  508,  158  S.  W.  774,  appellant's  counsel 
contended  that  that  case  should  be  reversed 
because  an  instruction  was  given  In  that 
case  which,  in  effect,  told  the  Jury: 

"That  if  any  part  of  the  statement  of  the 
witness  is  willfully  false,  they  may  disregard  it 
all,  even  though  they  believe  portions  of  it  to 
bo  true." 

Answering  this  contention  of  counsel,  the 
court  said: 

"The  instruction  does  not  authorize  the.  jury 
to  diarcKard  any  part  of  it  believed  to  be  true, 
but,  if  it  is  open  to  that  construction,  that  fact 
should  have  been  called  to  the  attention  of  the 
court." 

So  we  say  here.  The  instruction  was  one 
concerning  the  province  of  the  Jury  In  weigh- 
ing the  evidence  and  in  passing  upon  the 
credibility  of  the  witnesses,  pointing  out 
somewhat  at  length  the  duty  of  the  Jury  in 
that  regard.  While  the  instruction  was  not 
aptly  framed,  it  announced  several  proposi- 
tions of  law  which  were  undoubtedly  correct 
and  which  have  often  been  approved  by  the  - 
decisions  of  this  court;  and  the  particular 
proposition  wUdi  appellant  now  claims  was 
erroneous  and  prejudicial  should  therefore 
have  been  specifically  called  to  the  atten- 
tion of  the  trial  Judge,  and  if  this  had  been 
done  there  is  no  doubt  but  what  the  court 
would  have' framed  the  instruction  so  as  to 
conform  strictly  to  the  rulings  of  this  court 
in  former  decisions  criticizing  the  particular 
verbiage  to  which  objection  is  now  here  for 
the  first  time  offered. 

yi.  Appellant,  in  his  amended  motion  for 
a  new  trial,  challenges  the  qualifications  of 
two  of  the  Jurors,  alleging  that  they  had 
formed  and  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  and  that 
they  were  biased  and  prejudiced  against 
him,  which  they  denied  on  their  voir  dire, 
and  alleging  that  appellant  had  no  oppor- 
tunity to  discover  otherwise  until  after  the 
verdict  was  rendered. 

Appellant  adduced  affidavits  tending  to 
support  the  allegations  of  the  motion,  and 
testimony  of  the  Jurors  was  offered  In  re- 
buttal. We  have  carefully  examined  this 
evidence  as  set  forth  in  the  record,  and  can- 
not say  that  the  court  erred  in  holding  that 
the  Jurors  were  qualified.  It  presented  a 
Question  of  fact  for  the  trial  court,  and  we 
do  not  feel  authorized  to  disturb  its  finding. 
On  this  point  the  case  is  ruled  by  Decker  v. 
State,  85  Ark.  64-72.  107  S.  W.  182. 

The  record  presents  no  prejudicial  error, 
and  the  Judgment  is  therefore  affirmed. 
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OLIVER  T.  STATE.     (No.  140.) 
(Supreme  Court  of  Arkansas.     Oct.  4,  1916.) 

1.  Cbuinax  Law  <S=>404— Evidkncb— Iden- 
TiFicATioiT  OF  Exhibits  —  Stolen   Pbop- 

BBTT. 

Where,  in  a  prosecution  for  burglary,  tlie 
sheriff  was  permitted  to  testify  that  the 
sheriff  of  another  county,  in  which  defendant 
was  arrested,  told  him  he  had  found  a  pocket- 
knife  on  the  defendant  and  that  he  would  send 
it  to  him,  that  defendant  asked  the  witness  if 
he  had  the  knife,  that  the  witness  did  receive  a 
knife  from  the  other  sheriff,  and  that  the  knife 
in  evidence  was  the  one,  his  testimony  does  not 
identify  the  knife  so  as  to  warrant  its  admis- 
sion in  evidence  in  corroboration  of  a  witness 
who  stated  that  knives  were  stolen  in  the  bur- 
glary. 

[Ed.  Note.^For  Other  cases,  see  Criminal 
Law,  Gent.  Dig.  U  873,  891-893,  14S7:  Dec 
Dig.  «=9404.] 

2.  Cbiuinal  Law  «=»1148— Review— Dibchk- 
TioNABT  Action. 

Where  defendant  moves,  under  Kirby's  Dig. 
i  2360,  to  discharge  the  sheriff  and  the  special 
venire  summoned  by  him  for  his  prejudice  and 
to  designate  some  other  person  to  summon  a 
new  venire,  it  is  not  an  abuse  of  the  discretion 
of  the  court  to  refuse  the  motion  in  the  absence 
of  any  proof  of  prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  3050-3052;  Dec.  Dig.  <8=> 
1148.] 

Appeal  from  Circalt  Court,  Calboun  Coun- 
ty ; .  Chas.  W.  Smith,  Judge. 

Jamie  Oliver  was  convicted  of  burglary, 
and  he  appeals.    Reversed  and  remanded. 

Lamar  Smead  and  H.  S.  Powell,  both  of 
Camden,  for  appellant  Wallace  Davis. 
Atty.  Gen.,  and  Jno.  P.  Streepey,  Asst.  Atty. 
Gen.,  for  the  State. 

McCULLOCH,  C.  J.  AppeUant  was  con- 
victed under  an  indictment  charging  him 
with  the  crime  ot  burglary  by  entering  the 
storehouse  of  one  D.  R.  Speer  in  the  town  <Jf 
Tlnsman,  in  Calboun  county.  The  evidence 
tends  to  show  that  tbe  crime  was  committed 
Jointly  by  appellant  and  Bruce  Hari)er  and 
Albert  Earnest.  Harper  confessed  and  enter- 
ed a  plea  of  guilty,  and  the  state  relies  upon 
his  testimony  mainly  for  the  conviction  of 
the  other  two  parties  accused  of  complicity 
in  the  crime.  Earnest  was  convicted,  and  on 
his  appeal  we  reversed  the  judgment  on  the 
ground  that  the  testimony  of  the  accomplice. 
Harper,  waa  not  corroborated  by  other  testi- 
mony. 

The  indictment  charges  that  appellant  and 
the  other  persons  accused  entered  .the  store- 
house of  Speer  for  the  purpose  of  committing 
the  crime  of  grand  larceny,  and  that  they  did 
steal  and  carry  away  three  coats,  six  pairs 
of  trousers,  and  certain  bolts  of  calico.  The 
testimony  adduced  by  the  state  also  tends  to 
show  that.  In  addition  to  the  articles  men- 
tioned In  the  indictment,  some  men's  under- 
wear and  a  lot  of  pocketknlves  were  also 
stolen.  The  men's  clothing  was  found  by  the 
officers  secreted  in  a  hollow  log,  upon  in- 
formation given  to  the  officers  by   Harper. 


Harper  was  arreted  about  a  week  after  fhe 
burglary  was  committed,  and  about  that  time 
appellant  Oliver  left  Tlnsman  and  went  to 
De  Queen,  Ark.,  where  later  he  was  arrested 
by  Oie  sheriff  of  that  county  and  turned 
over  to  tbe  sheriff  of  C!aUioun  county. 

Tbe  state  undertook  to  corroborate  Harper, 
the  accomplice,  in  several  particulars.  One 
way  In  which  corroboration  was  sought  was 
to  prove  that  appellant  had  in  his  possession 
a  number  of  pocketknlves  shortly  after  the 
burglary  was  committed.  Tbe  deputy  sheriff 
who  went  to  De  Queen  after  appellant,  when 
he  was  in  the  bands  of  the  sheriff  of  that 
county,  exhibited  to  the  jury  a  pocketknife 
which  be  stated  was  sent  to  him  through  tbe 
mall  by  the  sheriff  of  Sevier  county.  He  tes- 
tified further  that,  while  be  was  at  De  Queen, 
the  sheriff  of  Sevier  county  told  him  In  ap- 
pellant's presence  that  be  had  taken  a  pocket- 
knife  from  appellant's  person  at  tbe  time  of 
making  his  arrest,  and  would  send  it  to  blm 
later  through  tbe  mall.  He  also  testified 
that  appellant  bad  since  asked  him  whether 
the  sheriff  of  Sevier  county  had  sent  the 
knife. 

[1]  All  oC  this  testimony  was  admitted  in 
evidence  over  appellant's  objection,  and  the 
ruling  of  tbe  court  in  admitting  it  Is  assigned 
as  error.  We  are  of  the  opinion  that  the 
court  erred  in  admitting  this  testimony,  and 
that  tbe  error  was  preJudidaL  The  error 
consisted  of  the  admission  of  the  knife  In 
evidence  before  the  Jury,  as  It  was  not  identi- 
fied by  any  witness  as  the  one  which  was 
taken  from  the  person  of  tbe  defendant  when 
he  was  arrested.  It  is  true  that  the  officer 
testified  that  the  sheriff  of  Sevier  county 
told  him  In  appellant's  presence  that  he  had 
taken  a  knife  from  appellant's  person  and 
would  send  It,  but  that  was  not  an  Identifica- 
tion of  tbe  knife.  The  exhibition  of  this 
knife  to  the  Jury  as  the  one  which  was  taken 
from  appellant's  person  might  have  had  some 
weight  with  tbe  Jury  as  a  circumstance  cor- 
roborating the  accomplice.  Harper,  when  he 
stated  that  he,  together  with  Earnest  and 
appellant,  had  stolen  a  lot  of  pocketknlves 
from  the  store  of  Speer.  It  does  not  appear 
that  there  was  any  attempt  in  any  other  way 
to  identify  this  knife  as  one  of  those  taken 
when  the  store  was  burglarized;  but  it  may 
have  been  a  new  and  unused  knife,  so  that 
tbe  jury  might  have  improperly  inferred 
from  it  ttiat  it  was  a  knife  that  was  stolen 
when  the  house  was  burglarized,  and  that 
the  tact  that  it  was  foimd  on  appellant's  per- 
son was  a  drcumstanoe  suffid^it  to  cor- 
roborate tbe  testimony  of  the  accomplice. 
Therefore  we  are  of  the  opinion  that  the  in- 
troduction of  the  testimony  was  not  only  er- 
roneous, but  it  was  prejudicial  and  calls  for 
a  reversal  of  the  judgment. 

It  Is  also  insisted  that  the  verdict  Is  not 
supported  by  sufficient  evidence  in  the  cor- 
roboration of  tbe  testimony  of  the  accom- 
plice;   but  we  have  concluded  not  to  pass 
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upon  that  iiTiestion,  Inasnmch  as  the  testi- 
mony may  be  different  on  another  trial  of 
tbe  canaa  The  state  relies  upon  apiJcUant's 
poesesslon  of  several  pocketknlTes  shortly 
after  the  commission  of  the  burglary,  and  al- 
so the  clrcnmstances  under  which  he  left 
Tlnsman  about  the  time  that  Harper  was  ar- 
rested, as  circumstances  sufSdent  to  cor- 
roborate. But,  as  before  stated,  the  testi- 
mony may  be  to  some  extent  different  on  the 
next  trial  of  the  case,  and  we  will  not  un- 
dertake to  determine  whether  those  dream- 
stances,  as  they  now  appear  in  the  record, 
are  sufficient  to  corroborate  the  accomplice. 

[t]  It  Is  also  insisted  that  the  court  erred 
hi  OTerrullng  appellant's  motion  to  discharge 
the  veniremen  specially  summoned  as  jurors, 
and  also  to  discharge  the  sheriff  of  the  coun- 
ty and  to  designate  some  other  person  to 
gammon  the  Jaiy  for  the  trial  of  the  case. 
It  was  alleged  in  the  motion  that  the  sheriff 
had  summoned  the  special  venire  and  that 
he  was  prejudice^  against  appellant  and 
was  giving  assistance  to  the  prosecution  in 
the  effort  to  procure  a  comvlctlon  In  tbe 
cause. 

The  statute  provides : 

"The  court  may,  for  sufficient  cause,  designate 
wxne  other  officer  or  jp«raon  than  the  sberifE  to 
gammon  Jurors,  tbe  officer  or  person  designated 
being  first  duly  sworn  in  open  court  to  discharge 
tlie  duty  faithfully  and  impartiflly."  Kiiby's 
Digest,  I  2360. 

A  trial  court  is  clothed  with  discretion  in 
audi  matter,  and  unless  an  abuse  is  shown 
in  the  exercise  of  such  discretion  this  court 
will  not  disturb  the  action  of  the  trial  court 
Holt  V.  State,  01  Ark.  676,  121  8.  W.  1072. 
The  allegations  of  the  motion  amount  only  to 
a  statement  of  the  ccmcluslon  that  the  sheriff 
is  prejudiced  against  appellant,  and  no  proof 
was  offered  to  substantiate  the  charge.  We 
eannot  say,  therefore,  that  there  was  any 
abnae  of  discretion  by  the  court. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  trial. 


EICKHOFF  V.  CITT  OP  AKOBNTA  et  al. 
(No.  143.) 

(Snpreme  Court  «f  Arkansas.    Oct  4,  1915.) 

L  MumCIPAI.  COBPOBATIORS  iS=3385— Stbkkts 
— CnAMOIHO    GrADB— LlABILITT. 

While  <ntie8  and  towns  have  power  to  fix 
and  change  the  grades  of  streets  under  the  ex- 
press provisions  of  Kirby's  Dig.  fj  5456,  5470, 
M96,  they  will  l)e  liable  for  damages  caused  by 
a  change  in  the  grade  of  streets  to  abutting 
owners,  who  liave  made  improvements  with  ref- 
erence to  the  established  grade. 

[Ed.  Note.— For  other  cases,   see  Municipal 
Corporatioas,  Cent  Dig.  H  02S-928;  Dec.  Dig. 

2  MuiriciPAL   CoBPOBATioRs   «=>265  —  Ik- 

noVXMKHT   DiSKBICTS  —  POWEBS    AND    LlA- 
BIUTIES. 

Improvement  districts  in  cities  and  towns 
are  quasi  governmental  agencies,  Iiaving  no 
powers  or  liabiUties,  except  those  conferred  or 


imposed  by  statutes,  and  those  neeessarfly  im- 
plied from  those  named. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  711,  713-715 ;  Dec 
Dig.  «=9265.] 

3.  municipai.      cobfokations      ^=3269  — 
"Stbbet." 

Under  the  generic  term  "street"  is  included 
all  parts  of  the  way,  rMidway,  gutters,  and  side- 
walks. 

[Ed.  Note, — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  718-724,  733 ;  Dec. 
Dig.  <S=>2C9. 

For  other  deflnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Street.] 

4.  MUNICIPAI,     COBPORATIONS     «=»404  —  IlC- 
PBOVEMENT    DiBTRICTS'-GHANaE    OT    STBXBT 

Gbadx — Complaint. 

In  an  action  against  an  improvement  dis- 
trict of  a  street  for  damafres  to  plaintiff's  prop- 
erty by  changing  the  grade  of  a  street  a  com- 
plaint which  fails  to  allege  tltat  the  district 
was  created  for  tbe  purpose  of  grading  the 
street  in  front  of  plaintiff's  buildings  is  fatally 
defective. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  989-891,  993-999; 
Dec  Dig.  «=>404.] 

5.  MnNIOIPAL  COBPOBATIONB  «=>400— Stbekts 
— Chanoe  of  Qbadb— Ljabilitt. 

Under  Kirby's  Dig.  S  5672,  requiring  that 
street  improvements  shall  be  made  with  refer- 
ence to  the  grades  of  the  street  as  fixed  by  ordi- 
nances of  tlie  city,  liability  for  damages  to  prop- 
erty occasioned  by  grading  the  street  according 
to  the  established  grade  as  altered  is  upon  tbe 
city,  and  not  upon  tbe  improvement  district 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  962-064;  Dec.  Dig. 
«=>400.] 

6.  MCNICIPAI,    COBPOBATIONS    ®=»747  —  lie- 
PBOVEMENT      DISTBICI^-StBEETS— GBAOINQ— 

LiABii.rrr. 

The  improvement  district  being  a  pubU<; 
quasi  corporation,  created  to  carry  out  the  duty 
of  the  city  in  regard  to  improving  streets,  is  not 
liable  for  damages  resulting  from  changing  the 
grade  of  a  street  even  if  its  agents  and  servants 
do  the  work  contrary  to  the  grade  aa  fixed  by 
the  city  ordinance;  snch  acts  being  ultra  vires 
and  void,  or  else  acts  of  negligence  on  the  part  of 
its  agents  for  which  the  district  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1570-1577 ;  Dec 
Dig.  «=9747.'| 

A]^)eal  from  Circuit  Court,  Pnlaskl  Coun- 
ty; W.  G.  Hendricks,  Judge. 

Action  by  George  Elckhoff  against  the  City 
of  Argents  and  Street  Improvement  District 
No.  11  of  Argenta.  From  a  Judgment  on  de- 
murrer, dismissing  the  suit  as  to  defendant 
district,  plaintiff  appeals.    Affirmed. 

The  appellant  sued  the  city  of  Argenta 
and  street  Improvement  district  No.  11  of 
that  city,  which  we  will  hereafter  designate 
as  the  district  alleging  that  he  was  the  ovm- 
er  of  certain  lots  In  the  city  of  Argenta  on 
which  there  were  six  store  buildings,  front- 
ing on  £:ast  Washington  avenue  for  a  dis- 
tance of  140  feet.  The  lots  are  particularly 
described  in  the  complaint.  It  was  alleged 
that  the  buildings  were  erected  with  reference 
to  the  then  street  grade  as  established  by 
the  city ;  that  the  city  was  a  city  of  the  first 
class,  and  that  the  district  was  a  corporatioa 
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duly  organized  under  the  laws  of  the  state 
of  Arkansas.  It  was  alleged  that  along  the 
front  of  the  property  described  there  was  a 
sidewalk  space,  on  which  was  laid  a  con- 
crete pavement,  with  a  concrete  curb,  which 
were  in  good  condition,  and  which  the  plain- 
tiff had  laid  at  a  great  ezx>en8e;  that  the 
pavement  and  cnrtt  had  been  laid  on  the 
grade  established  by  law;  that  the  defend- 
ants unlawfully  broke  the  concrete  pavement 
'  and  curb  Into  pieces  and  hauled  It  away; 
that  they  then  lowered  the  earth  along  the 
sidewalk  to  a  depth  of  two  feet,  leaving  the 
front  entrances  of  the  stores  18  inches  or  2 
feet  above  the  sidewalk;  that  the  unlawful 
acts  of  the  defendants.  In  the  manner  set 
forth,  bad  cut  off  the  necessary  ingress  and 
egress  to  and  from  the  store  buildings,  and 
bad  thus  greatly  lessened  the  usable  value 
of  the  same,  to  the  damage  of  plaintiff  in  the 
sum  of  $14,750,  in  addition  to  the  value  of 
the  concrete  walk  and  curb,  which  defend- 
ants destroyed,  of  the  value  of  $224,  for  all 
of  which  the  plaintiff  prayed  Judgment.  The 
district  demurred  to  the  complaint,  on  the 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  sus- 
tained the  demurrer  and  dismissed  the  com- 
plaint as  to  the  district  The  plaintiff  duly 
prosecutes  this  appeal. 

Vaughan  &  Akers,  of  T^lttle  Rock,  for  ap- 
pellant Rose,  Hemlpgway,  Cantrell,  Lough: 
borough  &  Miles,  of  Uttle  Bock,  for  appel- 
lees. 

VOOD,  J. .  (after  stating  the  fhcts  as 
above).  [1]  C9ties  and  towns  have  the  power 
to  fix  and  change  the  grades  of  their  streets. 
These  powers  are  expressly  conferred  upon 
them  for  the  public  good.  Sections  5456, 
6475,  5495,  Kirby's  Dig.  Under  the  statute 
and  our  decisions,  where  abutting  owners 
have  made  improvements  with  reference  to 
the  established  gmde  of  the  streets,  thereafter 
if  the  grade  is  changed  to  the  damage  of  abut- 
ting owners,  the  city  is  liable  for  such  dam- 
age. Kirby's  Digest  {(5405-5407;  Fayette- 
viUe  V.  Stone,  104  Ark.  186,  148  S.  W.  524; 
Dlbkerson  v."  Okolona,  08  Ark.  206,  135  S.  W. 
868,  38  L.  R.  A.  (N.  S.)  1194;  Jonesboro  v. 
Prtbble,  112  Ark.  654,  166  S.  W.  676. 

f2]  Improvement  districts  in  dtles  and 
towns  are  qttafsl  governmental  ag^iclea 
Thfty  have  no  powers,  except  those  expressly 
conferred  by  statute,  and  those  necessarily 
implied  from  .the  powers  expressly  given. 
They  are  under  such  duties,  and  are  subject 
to  such  liabilities,  only  as  are  imposed  by 
statute.  Board  of  Improvement  of  Sewer 
District  No.  2  v.  Moreland,  94  Ark.  380,  127 
S.  W.  409,  21  Ann.  Cos,  957. 

[8]  "Under  the  generie  term  'street'  Is  ln-| 


eluded  all  parts  of  the  way,  0ie  roadway,  tba 

gutters,  and  the  sidewalks."  Elliott  on 
Boads  and  Streets,  p.  17;  Little  Rock  v.  Flts- 
gerald,  59  Ark.  494,28S.W.  32,  28Ii.B.A. 
496. 

[4]  Now,  the  complaint  while  alleging  that 
the  improvement  district  was  "organized  and 
existing  under  and  by  virtue  of  the  state  of 
Arkansas,"  nowhere  alleges  that  it  was  creat- 
ed for  the  purpose  of  grading  Washington 
avenue  in  front  of  appellant's  buildlnga.  In 
this  particular  the  complaint  is  fatally  de- 
fective, and  fails  to  state  a  cause  of  action 
against  the  district  even  if  the  district  were 
liable  in  damages  to  abutting  owners  by  rea- 
son of  the  grading  of  the  street 

[S,  ft]  But  as  already  observed,  the  district 
Itself  could  not  be  liable  for  damages  that 
accrued  in  grading  a  street  according  to  the 
established  grade,  because  the  statute  re- 
quires that : 

"All  such  improvements  shall  be  made  with 
reference  to  the  grades  of  streets  and  alleys  as 
fixed,  or  may  be  fixed,  by  ordinances  of  said 
city."     Section  5672,  Kirby's  Digest 

The  liability,  therefore,  for  the  taking  or 
damage  to  private  pr<^>erty  for  the  public  use, 
to  wit,  the  grading  or  changing  the  grade  of 
a  street  is  on  the  city,  not  on  the  Improve- 
ment district  The  improvement  district  It- 
self would  not  be  liable  for  damages  to  abut- 
ting owners  lor  the  grading  of  streets,  even 
If  their  officers,  servants,  and  agents  violated 
the  law  by  doing  the  work  contrary  to  the 
grade  as  fixed  by  the  city  ordinances.  For- 
all  such  acts  would  be  ultra  vires,  and  torts 
pure  and  simple,  or  else  acts  of  negligence 
on  the  part  of  the  officers,  servants,  and 
agents,  for  which  these  public  quasi  corpora- 
tions are  not  liable.  Improvement  Dlst  t. 
Moreland,  supra.  See,  als^  Wood  v.  Drain- 
age Dist.  No.  2  of  Conway  County,  110  Ark. 
416, 161  S.  W.  1057,  and  Jones  v.  Sewer  Imp. 
Dist,  177  S.  W.  888. 

Appellant'  relies  upon-  McLaughlin  v.  City 
of  Hope,  107  Ark.  442,  155  S.  W.  010,  47  L. 
R.  A.  (N.  S.)  137.  That  was  a  suit  against 
the  dty  of  Hope  for  damages  to  certain  lands 
beyond  the  dty  limits,  caused  by  the  dis- 
charge of  the  sewage  of  the  dty  into  a  stream 
running  through  the  landsi  The  court  held 
that  the  «lty  had  the  power  to  turn  the  sew- 
age Into  the  stream,  and  that  its  act  in  so 
doing  was  tantamount  to  a  taking  or  damag- 
ing of  the  property  for  a  public  use,  and  that 
the  damages  should  be  assessed  as  if  the  act 
of  the  dty  were  a  proceeding  to  acquire  the 
property  under  the  power  of  eminent  domain. 
See,  also,  City  of  El  Dorado  et  al.  v.  Scruggs, 
113  Ark.  239,  168  S.  W.  846.  These  cases  are 
not  applicable  here. 

It  follows  that  the  judgment  Is  correct, 
and  must  be  affirmed. 
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St  LOUIS,  I.  M.  &  S.  HY.  00.  t.  NUNLGT. 

(No.  159.) 

(Snpreme  Goort  of  Arkansas.     Get  11,  191B.) 

1.  Cabktzrs  «=>218— Cabbiage  ot  Lite  Stock 
—Notice. 

A  prorision  in  the  contract,  reqairing  a 
shipper  of  stock  to  give  written  notice  of  inju- 
ries to  the  nearest  station  agent,  or  other  agent 
of  the  carrier,  may  be  walTed  by  the  company. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  a74-«e6,  92T,  928,  833-948;  Dec. 
Dig.  «=218.]     . 

2.  Oabkieiis    «=3228  —   Cabbiaok   or   Lite 
Stock— An  ncAia—EvuwNCE. 

In  an  action  for  injuries  to  live  stock,  evi- 
dence held  to  warrant  a  6nding  that  written 
Dotice  of  th«  injui7  was  waived. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ctot  Dig.  If  057-960;    Dec.  Dig.  <S=>228.] 

3.  GABBiEBa    9=>228   —   Cabbiaob   of   Lite 
Stock — Actions — Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
live  stock,  evidence  of  injaiies  h«U  saffident 
to  sQHtort  verdict. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  {{  957-960;    Dec.  Diig.  «=>228.] 

4.  Cabbiebs    $=>230   —   Cabbiaqe    or    Live 
Stock— Actions— Bubden  of  Pboof. 

Wiiere  an  action  for  injuries  to  a  shipment 
of  live  stock  was  tried  on  the  theory  that  the 
injuries  occurred  after  the  shipment  reached 
the  point  of  destination  and  the  shipper  left 
the  car,  a  charge  that  the  burden  of  proving 
all  the  facta  at  the  injnry  was  upon  the  shlp- 
Iier  was  properly  refused;  this  not  being  a 
case  of  where  the  shipper  was  bound  to  have 
complete  knowledge. 

[Kd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f  {  961,  962 ;   Dec.  Dig-  <3=3>230.] 

Appeal  from  Qrcult  Court,  Pulaski  Coun- 
ty;  G.  W.  Hendricks,  Judge. 

Action  by  John  Nunley  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Rallvray 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

John  Nunley  sued  the  St.  Louis,  Tr<m 
Mountain  &  Southern  Railway  Company  to 
recover  damages  to  a  car  o£  live  stock  ship- 
ped over  defendant's  line  of  railfuad.  The 
facts  ate  as  follows:  On  January  14,  1914, 
John  Nunl^  shipped  a  car  load  of  horses 
and  moles  from  Sussellville,  Ark.,  to  Ar- 
genta,  Ailc.  He  accompanied  the  shipment 
and  rode  in  the  caboose.  The  stock  were  In 
good  condition  when  they  left  BussellvlUe, 
and  arrived  at  Axgenta  some  time  after  mid- 
night on  the  day  of  shipment  John  Nunley 
testified  that  when  the  train  arrived  at  Ac- 
genta  the  car  load  of  live  stock  was  switched 
onto  a  side  track;  that  he  and  the  con- 
ductor went  forward  and  examined  the  live 
stock,  and  found  that  they  were  in  good  con- 
dition ;  that  the  next  morning  be  found  that 
the  car  had  been  moved^  about  a  mile  to 
where  the  stockyards  were  situated;  that 
the  stock  had  been  unloaded  In  the  yards; 
and  that  one  of  the  mules  was  dead  and  oth- 
ers Injured.  He  put  in  a  claim  for  damages 
for  the  mule  killed  for  |10U  and  for  the  oth- 
ers injured,. as  follows:  ' 


"One  nmle,  S75,  one  mule,  $30,  one'  mule, 
$25,  one  mare,  $26  and  one  pony,  $16." 

Nunley  testified  also  that  several  other 
head  of  stock  were  injured  for  which  he  put 
in  no  claim  for  damages.  He  testified  that 
as  soon  as  he  discovered  that  the  animals 
had  been  injured  he  went  to  the  depot  at  Ar- 
genta  and  notified  the  man  in  charge  there 
that  his  stock  had  been  injured,  and  that 
the  peifKm  in  charge  directed  him  to  a  build- 
ing In  Little  Rock  where  he  should  go  to  put 
in  his  claim  for  damages ;  that  he  went  over 
to  Little  Ro<dc  and  employed  an  attorney, 
and  that  he  and  the  attorney  then  went  to 
the  building  where  he  bad  been  directed  by 
the  station  agent;  that  a  young  man  In 
charge  of  the  office  to  which  he  had  been  di- 
rected to  go  entered  into  negotiations  with 
him  looking  towards  a  settlement  of  his  dam- 
ages ;  that  the  young  man  went  over  to  Ar- 
genta  with  him  and  his  attorney  to  examine 
the  injured  stock ;  that  the  young  man  told 
him  the  company  would  pay  him  damages 
for  the  Injury  to  them;  that  subsequently 
he  returned  to  the  same  office  and  was  told 
by  another  persoo  tbeite  that  the  dead  mule 
had  not  been  injured  by  the  railroad,  but 
bad  died  of  colic,  and  that  the  other  stock 
had  not  been  Injured.  A  witness  testified  in 
behalf  of  the  plaintiff  that  he  saw  the  stock 
before  they  were  shipped,  and  that  .they  w&» 
In  good  condition  at  the  time  of  shipment, 
and  that  the  plaintiff  brought  back  several 
head  of  the  stock  with  him  and  that  they 
appeared  to  be  badly  Injured.  Another  wltf 
ness  who  lived  in  Argeuta  testified  that  he 
saw  the  stock  after  they  were  unloaded,  and 
stated  that  several  of  them  were  badly  in- 
jured. He  described  specifically  some  of  the 
injured  stodk,  and  placed  the  damage  at  as 
large  or  a  greater  amount  than  that  testified 
to  by  the  plaintiff.  Another  witness  testified 
that  he  had  been  In  the  stock  business  and 
had  shipped  a  great  many  bead  of  stock,  and 
and  that  he  examined  the  horses  and  mules 
in  question  after  they  had  been  unloaded 
from  the  car,  and  that  quite  a  number  ot 
them  had  been  injured.  He  said  that  he  did 
not  think  from  the  appearance  of  the  injuries 
that  they  were  received  by  the  animals  fight- 
ing, and  that  they  did  net  aK>ear  to  be  in- 
juries which  resulted  fr«»m  their  kicking  or 
biting  each  other.  On  the  part  of  the  rail- 
road company  the  conductor  in  charge  of 
the  train  testified  that  there  were  not  any 
unusual  jars  or  Jolts  on  the  way,  and  said 
that  he  did  not  examine  the  stock  after  the 
train  arrived  at  Argeuta.  The  agent  whose 
duty  it  was  to  adjust  and  settle  claims  of 
this  sort  admitted  that  the  plaintiff  came  to 
him  for  settlement  of  the  claim,  and  said 
that  he  stated  to  him  that  one  of  the  mules 
had  died  of  colic,  and  that  none  of  the  other 
mules  had  been  injured.  He  testified  that  he 
was  the  only  person  in  his  office  authorized 
to  adjust  and  settle  claims,  of  this  sort,  and 
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that  the  only  other  person  employed  In  the 
ofiSce  was  a  young  man  who  was  a  stenog- 
rapher, and  that  he  did  not  have  authority 
to  settle  damage  claims. '  A.  veterinary  sur- 
geon who  had  been  employed  by  the  claim 
adjuster  to  examine  the  stock  testified  that 
he  cut  open  the  dead  mule,  and  that  the  mule 
had  died  of  coUa  He  also  stated  that  he 
had  examined  the  remainder  of  the  stock, 
and  that  none  of  them  was  Injured.  An- 
other witness  for  (he  railroad  company  tes- 
tified that  he  was  In  a  car  with  stock  of 
his  own  from  Russellvllle  to  Argenta,  that 
the  plaintiff's  stock  were  in  a  car  near  to  the 
one  In  which  be  rode,  and  that  he  he^xd  the 
plaintiff's  animals  biting  and  fighting  each 
other  on  the  way  down.  He  admitted,  how- 
ever, that  there  was  some  switching  after 
the  train  arrived  at  Argenta,  and  that  he  did 
not  know  what  occurred  there.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  in  the  sum 
of  $170,  and  the  defendant  has  appealed. 
Other  facts  will  be  referred  to  in  the  opinion. 
EX  B.  Kinsworthy  and  W.  G.  Rlddick,  both 
0*  Little  Bock,  for  appellant.  Carmichael, 
Brooks,  Powers  ft  Bector,  of  Little  Bode,  for 
appellee. 

HABT,  J.  (after  stating  the  facts  as  above). 
[1]  l^ere  was  a  clause  In  the  Mil  of  lading 
which  required  the  plaintiff  to  give  written 
notice  of  any  claim  for  damages  for  injury 
to  his  stock  while  In  transit,  and  it  is  the 
contention  of  the  railway  company  that  the 
Judgment  must  be  reversed  because  the  plain- 
tiff failed  to  give  the  written  notice  of  his 
Intention  to  claim  damages  for  the  alleged 
injury  to  bis  stock.  This  court  has  held  that 
the  provision  of  the  contract  requiring  that 
the  shipper  give  written  notice  of  the  place 
and  nature  of  the  Injuries  to  the  nearest 
station  or  other  agent  of  the  carrier  may  be 
waived  by  the  railway  company.  The  reason 
given  therefor  is  that  the  object  of  requiring 
notice  of  the  place  and  nature  of  the  injuries 
is  to  give  the  carrier  an  opportunity  for  a 
full  and  fair  investigaticm  of  such  Injuries 
when  and  where  It  will  be  most  certain,  easy, 
and  expeditious.  The  notice  Is  required  to 
be  In  writing,  so  that  the  nature  of  the  ship- 
per's grievance  may  be  definitely  and  clearly 
stated.  St.  L.,  I.  M.  &  S.  By.  Co.  v.  Jacobs, 
70  Ark.  401,  68  S.  W.  248 ;  St  I*  *  S.  F.  B. 
Co.  v.  Van^an,  88  Ark.  138,  113  S.  W.  1035; 
St  L.  S.  W.  By.  Co.  V.  Grayson,  89  Ark.  154, 
115  S.  W.  MS;  St  I*,  I.  M.  ft  8.  By.  Co.  v. 
Shepherd,  118  Ark.  248, 168  S.  W.  137. 

[2]  In  the  present  case  it  Is  insisted  that 
there  is  not  sufficient  testimony  to  warrant 
the  Jury  in  finding  that  the  written  notice 
was  waived  by  the  railroad  company,  but  we 
cannot  agree  with  the  contention  of  counsel 
in  this  respect.  It  Is  true  the  agent  whose 
duty  tt  was  to  settle  datms  of  this  sort  testi- 
fied that  there  was  no  one  In  hla  office  who 
had  authority  to  settle  such  claims  except 
SimseU^  ai^d. stated  that  he  denied  liability 


to  the  plaintiff  the  first  time  he  talked  to  bim. 
This  agent  also  stated  that,  where  an  animal 
was  killed  or  died  in  transit  it  was  his  cus- 
tom to  hare  a  veterinary  surgeon  examine 
the  dead  animal  to  ascertain  the  cause  of  its 
death  if  possible,  and  also  to  examine  the 
remainder  of  the  shipment  to  see  if  any  of 
the  other  stock  were  Injured.  On  the  other 
hand,  the  plaintiff  testified  that  as  soon  as 
he  discovered  that  his  stock  had  been  in- 
jured he  went  to  the  station  agent  and  gave 
him  verbal  notice  of  the  injury  and  of  the 
fact  that  he  would  claim  damages  therefor. 
The  station  agent  directed  bim  to  a  certain 
office  in  Little  Bock  where  he  might  put  in  a 
daim  for  damages.  He  went  over  to  Little 
Bo(^  and  employed  a  lawyer,  and  with  his 
lawyer  went  to  the  office  to  which  he  had 
been  directed  by  the  station  agent  He  there 
met  a  young  man  in  charge  of  the  office,  who 
entered  into  negotiations  with  him  looking 
to  an  adjustment  of  his  dalm,  and  who  ac- 
tually went  over  to  Argenta  and  examined 
the  injured  stodc  for  that  purpose.  This 
person  admitted  the  liability  of  the  railroad 
company  and  promised  to  settle  the  loss  with 
the  plaintiff.  Though  the  claim  agent  testi- 
fied that  the  young  man  did  not  have  author- 
ity to  adjust  the  loss,  we  think,  under  the 
drcumstances,  that  the  jury  were  warranted 
in  finding  that  he  did  have  such  anthority. 
He  was  left  in  charge  of  the  office  by  the 
person  whose  duty  it  was  to  settle  such 
claims,  and  actually  entered  into  negotiations 
looking  to  a  settlement  of  them.  Though  the 
claim  agent  testified  that  he  always  sent  a 
veterinary  surgeon  to  examine  live  stock  for 
injuries,  still  the  jury  might  have  inferred 
that  he  sent  the  veterinary  surgeon  in  ques- 
tion because  his  office  had  been  notified  that 
the  stock  had  been  injured  and  of  the  plain- 
tiff's intention  to  claim  damages. 

[3]  It  was  next  contended  by  counsel  for 
the  defendant  that  there  is  not  suffident  tes- 
timony to  warrant  the  verdict  or  the  amount 
thereof.  We  do  not  agree  with  them  in 
this  contention.  The  contract  provided  that 
the  amount  of  damages  to  be  recovered  for 
a  dead  animal  should  not  exceed  $100.  Un- 
der this  clause  of  the  bill  of  lading,  though 
the  mule  killed  in  transit  was  worth  more 
than  $100,  the  plaintiff  was  limited  in  his 
recovery  to  that  amount  According  to  the 
plalntifTs  testimony,  the  injuries  to  the  other 
stock  amounted  to  $170,  and  the  Jury  re- 
turned a  verdict  in  his  favor  for  that  amount 
It  is  evident,  therefore,  that  the  Jury  did  not 
allow  him  anything  for  the  dead  mnle  whldi 
the  testimony  of  the  veterinary  surgeon 
showed  to  have  died  of  colic,  and  that  he 
was  given  a  verdict  only  for  the  injured  stock. 
The  plaintiff's  testimony  as  to  the  amount  of 
the  damages  sustained  by  the  stock  Is  cor- 
roborated l>y  other  witnesses.  Though  ttie 
witnesses  did  not  take  up  each  head  of  the 
stock  in  detail  and  state  the  amount  of  the 
damage,  tbey  did  state  that  several  head  of 
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the  abx^  wen  fnjared,  and  In  fhe  ones  tb«7 
did  undertake  to  testU^  spedflcally'  about 
tbey  placed  the  damage  at  as  much  or  a 
greater  amount  than  that  testified  to  by  the 
plaintiff.  • 

There  was  a  dlspifte' between  the  wltneea- 
eB  as  to  how  the  stock  received  their  inju- 
ries, and  this  dispute  was  settled  In  favor 
ot  the  plaintiff. 

On  the  one  hand,  the  conductor  ot  the  train 
testified  that  there  were  no  unusual  Jcdts  or 
jars  to  the  train  while  it  was  in  transit  from 
RosaellviUe  to  Argenta.  He  also  denied  that 
be  examined  the  stock  after  the  train  arrived 
at  Argeota,  but  in  this  he  is  flatly  contra- 
dicted by  the  plalntifT.  The  plaintiff  testt- 
fied  tliat  he  and  the  conductor  examined  the 
stock  after  the  train  arrived  at  Argenta,  and 
stated  that  the  stock  were  then  in  good  con- 
dition. He  did  not  claim  any  damages  for 
injmlefl  alleged  to  have  been  sustained  dur- 
ing the  trip  from  Russellville  to  Argenta.  On 
the  other  hand,  he  bases  bis  right  of  action 
solely  on  the  fact  that  the  Injuries  to  the 
stock  were  received  after  the  train  arrived 
at  Argente.  The  testimony  shows  that  some 
swltdiing  was  done  with  the  car  after  it  was 
set  on  the  side  track,  and  that  when  the 
plaintiff  next  saw  the  stock  In  the  stockyards 
the  next  morning  they  were  Injured  as  tes- 
tified to  by  him.  Although  the  railroad  com- 
pany introduced  testimony  tending  to  contra- 
dict the  plaintiff  In  this  respect,  we  think 
tliere  was  sufficient  testimony  to  warrant 
the  Jury  in  finding  that  the  stock  were  in- 
jured after  the  train  had  arrived  In  Argenta, 
and  before  the  plaintiff  saw  them  the  next 
morning.  The  jury  might  have  inferred  that 
they  were  injured  while  the  car  was  switch- 
ing around  in  the  yards  at  Argenta  or  while 
being  unloaded  by  the  railroad  company. 
A  witness  for  the  plaintiff  had  testified  that 
be  had  had  considerable  experience  In  ship- 
ping stock,  and  that  the  injuries  to  the  stock 
were  not  from  biting  or  kicking. 

[4]  Finally  it  is  contended  by  counsel  for 
the  railroad  company  that  the  court  erred  In 
refusing  to  instruct  the  Jury  that  the  burden 
of  proof  was  upon  the  plaintiff  to  prove  all 
the  material  allegations  of  the  complaint 
They  contend  that  the  court  should  have 
given  this  instruction  because  the  plaintiff 
accompanied  the  shipm^it  of  stock,  and  oa 
that  account  was  in  a  position  to  know  in 
what  place  and  in  what  manner  they  received 
their  injuries,  and  that  therefore  the  burden 
ot  proof  was  upon  hini.  We  do  not  deem  it 
necessary  to  decide  this  question.  As  we 
have  already  seen,  the  plaintiff  based  his 
right  of  action  solely  on  the  ground  that  the 
sto<^  received  their  injuries  after  the  train 
had  arrived  In  Argenta,  and  after  he  bad 
left  the  train.  He  testified  poslUvely  that  he 
and  the  conductor  examined  the  stock  after 
the  train  bad  arrived  at  Argenta,  and  that 
they  were  then  in  good  condition.    The  record 


shows  that  the  oaae  was  tried  on  this  theory, 
and  that  conns^  for  the  railroad  company 
were  not  misled  in  regard  thereto.  Under 
these  circumstances  it  Cannot  be  said  that 
the  mle  contended  for  by  counsel  for  the 
defendant  as  to  the  tmrden  of  proof  obtains, 
even  if  It  is  the  correct  rule, 
^nie  judgment  will  be  afiSrmed. 


DAVIDSON  V.  MAYHUE  et  aL     (No.  167.) 
(Supreme  Court  of  Arkansas.    Oct  11,  1915.) 

1.  ATTACHiatNT  «E936B— Wbonofui.  Axtaoh- 

liENI^— ASSESSltENT   OF  DaUAQES. 

Under  Klrby's  Dig.  {  381,  declaring  that  in 
actions  of  attachment  in  which  the  defendant 
shall  procure  a  discharge  the  court  trying  the 
attachment  shall  assess  the  damages  and  ren- 
der judgment  against  plaintiff  and  bis  sureties, 
judgment  for  wrongful  attachment  in  an  ac- 
tion for  rent  where  crops  were  attached  should 
be  rendered  in  the  attachment  action,  for  not 
only  is  the  statute  mandatory,  but  the  jury 
must  there  determine  the  amounts  in  issue. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  {{  1339-1342,  1379^6;  Dec.  Dig. 
«=»366.] 

2.  Atiacbvknt  ^=»343  —  Actions  on  Sepa- 
BATK  Bonds— CoNsoLiDATioK— Effect. 

Where  two  attachments  for  rent  begun  in 
jostioe  court  were  consolidated  on  appeal  to  the 
circuit  court  on  defendant's  motion,  the  separate 
actions  were  discontinued,  and  the  consoudated 
action  left  alone,  so  that  no  separate  action  on 
the  attachment  bonds  could  be  maintained. 

[Bid.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  §}  1233,  1236-1237 ;  Dec.  Dig.  «s> 
343.] 

Appeal  from  Circuit  Cburt,  Independence 
County;  Dene  H.  Coleman,  Judge. 

Action  by  W.  L.  Davidson  against  Maggie 
Mayhue  and  another.  From  a  Judgment  for 
defendante,  plaintiff  appeals.     Affirmed. 

This  mlt  was  instituted  by  the  appellant 
against  the  appellees  February  23, 1915.  The 
complaint  alleged  that  Maggie  Mayhue  In- 
stituted attachment  suite  against  W.  L. 
Davidson  before  a  justice  of  the  peace,  one 
suit  being  for  the  sum  of  ^00  and  the  other 
for  the  stun  of  $220,  money  alleged  to  be  due 
for  rent  on  certain  lands  for  the  year  1912 ; 
that  attecbmente  were  issued  and  a  bond  ex- 
ecuted In  each  case  by  Maggie  Mayhue,  with 
W.  A.  Mayhue  as  surety,  the  bonds  being  in 
doable  the  amount  sued  for ;  that  on  the  9th 
day  of  November,  1912,  there  was  a  trial 
in  each  case,  and  the  attecbmente  were  sus- 
tained, and  judgment  rendered  against  Da- 
vidson for  the  respective  amounts  claimed; 
that  Davidson  took  an  apx)eal  to  the  circuit 
court;  that  in  the  circuit  court,  on  motion 
of  'Davidson,  the  two  .cases  were  consolidated 
and  tried  as  one  case;  that  judgment  was 
rendered,  upon  the  issues,  in  favor  of  the  de- 
fendant in  the  attechment  suite  (who  Is 
plaintiff  here),  dismissing  the  attecbmente, 
with  judgment  for  coste,  etc.;  that  Maggie 
Mayhue.  plaintlfl  In  the  attechment  suite, 
and  her  bondsman,  W.  A.  Mayhue,  are  liable 
to  the  plaintiff,  Davidson,  by  reason  of  the 
wrongful  attechment  proceedings,  in  the  sum 
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of  I960,  setting  out  the  Items  constitutlag 
tile  damages.  The  prayer  was  tor  Judgment 
In  favor  of  plalntlCT  against  Maggie  Mayhue 
and  W.  A.  Mayhue  In  the  sum  of  $880,  with 
Interest,  costs,  etc. 

The  defendants  demurred  to  the  complaint, 
alleging  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  setting 
np  tliat  plaintiff  was  estopped  from  maintain- 
ing the  action  because  the  Issue  as  to  the 
damages  which  he  alleged  occurred  by  rea- 
son of  the  attachment  suits  should  have  been 
determined  in  those  suits.  The  court  sustain- 
ed the  demurrer  and  plea  in  bar  of  the  ac- 
tion, dnd,  the  plaintiS  refusing  to  plead  fur- 
ther, the  court  rendered  Judgment  dismissing 
his  complaint  and  for  costs  in  favor  of  the 
defendants.  The  plaintiff  duly  prosecutes 
his  appeal  to  this  court. 

Samuel  A.  Moore,  of  Batesvllle,  for  ap- 
pellant. Ira  J.  Mack,  of  Newport,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  did  not  err  in  dismiss- 
ing appellant's  complaint.  Section  381  of 
Klrby's  Digest  provides: 

"In  all  actions  of  attachment  in  which  the  de- 
fendant shall  recover  judgment  for  the  discharge 
of  the  attachment,  the  court  or  jury  trying  said 
attachment  shall  assess  the  damages  sustained 
by  the  defendant  by  reason  of  such  attachment, 
and  the  court  shall  render  judgment  against  the 
plaintiff  and  his  sureties  in  the  attachment  bond 
for  the  amount  of  such  damages  and  cost  of  the 
attachment." 

The  statute  contemplates  that  the  court 
or  Jury,  trying  the  question  as  to  whether  or 
hot  the  writ  of  attachment  should  have  been 
issued,  must  also,  in  the  event  that  it  is  de- 
cided there  were  no  grounds  for  the  attach- 
ment, assess  the  damages  that  the  AeteaA- 
ant  may  have  sustained  by  reason  of  the 
attachment.  This  court,  so  far  as  we  are 
advised,  has  never  before  decided  that  this 
provision  of  the  statute  is  mandatory.  Soon 
after  the  passage  of  the  above  statute,  how- 
ever, this  court,  in  the  case  of  Uolliday  Bros. 
T.  Cohen,  34  Ark.  707,  speaking  of  the  prac- 
tice that  should  obtain  under  it,  had  this 
to  say: 

"There  is,  however,  such  an  analogy  between 
the  acts  of  1875  (the  statute  now  under  review) 
and  1867  that  the  impression  is  strong  in  the 

Srofession,  and  upon  our  minds,  that  the  Legis- 
iture  meant  to  return  to  the  policy  of  the  lat- 
ter act  ♦  *  •  and  to  leave  it  with  the  court, 
through  proper  instrumentalities,  to  settle  in  one 
suit  the  whole  of  the  litigation,  arising  not  only 
out  of  the  original  cause  of  action,  bnt  also  out 
of  the  bonds  executed  in  its  progress.  We  think 
it,  therefore,  within  the  eqmty  and  spirit  of  the 
act,  as  a  matter  of  practice,  that  the  defendant 
should  have  the  right,  when  the  plaibtlff  shall 
fail  to  bring  his  suit  to  final  trial,  or  may  fail 
otherwise,  to  have  a  jury  summoned  on  his  own 
behalf,  to  assess  the  damages  which  may  have 
accrued  to  him  from  a  wrongful  attachment  in 
the  action,  and  which  had  been  dissolved.  It  is 
certainly  unreasonable,  and  a  bad  practice, 
which  may  lead  to  great  injustice,  to  nave  an 
assessment  of  damages,  judgment,  and  execution 
fn  favor  of  defendant,  upon  an  interlocutory 
trial,  when  in  the  end  the  plaintiff  may  recover 


a  larger  sum  on  his  debt,  and  find  the  defeodant 
insolvent  One  trial  should  settle  all,  and  dam- 
ages may  be  set  off  when  fixed,  and  a  final  judg- 
ment rendered  on  one  or  the  other  side  tor  a 
balance." 

'  In  the  recent  case  of  Rodgers  ▼.  Cades,  103 
Ark.  187,  146  8.  W.  507,  we  held: 

"When  an  attachment  was  dissolved,  and 
there  was  evidence  tending  to  prove  that  de- 
fendant sustained  damages  by  reason  thereof, 
it  was  error  to  refuse  to  permit  the  jury  to 
assess  whatever  damages  defendant  sustained 
by  reason  thereof." 

The  complaint  In  the  present  case  shows 
that: 

"A  judgment  was  rendered  upon  the  issues  in 
favor  of  the  defendant  Davidson,  and  dismissing 
the  attachment,  with  costs." 

It  appears  from  the  complaint  in  this  case 
that  the  original  suit  of  appellee  Maggie 
Mayhue  against  the  appellant,  Davidson,  in 
which  the  attachment  was  Issued,  was  for 
rents,  setting  up  the  amount.  The  complaint 
also  sets  forth  that  the  crops  on  the  leased 
ground  had  been  taken  and  sold  under  the 
attachment  proceedings.  Since  the  Judgment 
was  rendered  In  favor  of  the  defendant,  the 
court  or  Jury  trying  the  issues  of  that  case, 
as  they  should  have  been  tried  under  the 
law,  must  have  found  that  the  amount  of 
the  proceeds  of  the  crop  sold  under  the  at- 
tachment and  the  damages  accruing  by  rea- 
son of  its  issuance  were  at  least  e<^ual  to 
the  amount  claimed  for  rents.  Upon  no 
other  theory  could  a  Judgment  have  been  ren- 
dered "upon  the  Issues  In  favor  of  the  de- 
fendant"; and  since  the  judgment  was  so 
rendered,  the  allegations  of  the  present  com- 
plaint show  that  the  plaintifT  had  no  cause 
of  action,  for  the  plaintiff  below  was  the  de- 
fendant In  the  attachment  suit,  and  the  dam- 
ages which  he  now  sets  up  as  arising  by 
reason  of  the  wrongful  issuance  of  the  at- 
tachment were  In  issue  In  the  original  suit 
In  which  the  attachment  was  sued  out. 

As  Judgment  was  rendered  In  Davor  of  the 
defendant  In  the  attachment  suit  (appellant 
here)  upon  the  Issues  in  that  case,  as  shown 
by  tiie  appellant's  complaint,  and  as  the  is- 
sue of  the  amount  of  damages  to  the  defend- 
ant In  the  attachment  suit  (appellant  here) 
was  one  of  the  Issues  to  be  determined  in 
that  case,  appellant  cannot  prosecute  anoth- 
er suit  and  obtain  Judgment  on  the  same 
Issue.  Ederhelmer  v.  Carscm  Dry  Goods  Co., 
105  Ark.  488-493,  132  S.  W.  142.  Appellant's 
complaint  in  the  present  suit  nowhere  al- 
leges that  the  issue  of  damages  accruing  by 
reason  of  Uie  wrongful  Issuance  of  the  at- 
tachment was  not  determined  in  the  original 
suit'  In  which  the  attachment  was  Issued. 
The  allegation  of  the  complaint,  to  the  effect 
that  "a  Judgment  was  rendered  upon  the 
Issues  In  favor  of  the  defendant,"  shows  di- 
rectly to  the  contrary. 

But  even  if  appellant's  complaint  had  al- 
leged that  the  damages  to  him  growing  out 
of  the  wrongful  attachment  had  not  been  de- 
termined in  the  suit  in  which  the  attachment 
was  Issued,  still  a  complaint  containing  such 
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allegations  would  have  l>een  flatally  defec- 
tive, for  the  provision  of  tbe  statute  that 
the  court  or  jury  .trying  said  attachment 
shall  assess  the  damages  sustained  by  the  de- 
fendant by  reason,  of  such  attachment"  Is 
mandatory.  While  the  question  as  to  wheth- 
er or  not  tbe  statute  under  consideration  was 
mandatory  or  directory  was  not  the  Issue  be- 
fore the  conrt  In  the  case  of  Holliday  Bros.  t. 
Cohen,  snpra^  tbe  language  of  the  court  In 
commenting  upon  the  proper  practice  to  be 
foUoired  under  tbe  statute  as  quoted  above  In- 
dicates clearly  that  the  court  was  of  the  opin- 
ion that  the  better  practice  would  be  to  follow 
the  statute  as  If  Its  provisions  were  construed 
as  being  mandatory,,  and  not  merely  direc- 
tory. We  80  bold  DOW.  See^  also,  Rodgers  v. 
Cades,  supra.  Hie  Leglslatare  couched  Its 
enactment  In  terms  that  In  their  natural  and 
ordinary  signification  lure  mandatory  in 
meaning,  and  we  can  conceive  of  no  good  rea- 
aou  why  tbe  language  should  not  be  so  con- 
Btmed.  On  the  contrary,  from  an  economic 
viewpoint  and  to  end  litigation.  It  serves  a 
wise  and  usefnl  purpose  to  have  the  court  or 
]ary  trying  the  Issue  of  tbe  attachment  to 
assess  the  damages  that  may  have  accrued 
to  the  defendant  by  reason  of  Its  wrongful 
issuance. 

[2]  II.  The  allegations  of  the  c<Mnplalnt 
ahow  that  when  the  original  cases,  originat- 
ing in  the  Justice  court,  bad  reached  the  dr- 
cnit  court  on  appeal,  appellant  moved  to  have 
the  same  consolidated  and  tried  as  one  case. 

"Tbe  effect  of  consolidating  actions  at  law  is 
to  unite  the  causes  as  If  the  issues  had  been 
originally  embraced  in  one  action.  Tbe  sepa- 
rate actions  are  discontinued  and  the  consolidat- 
ed action  alone  left.  There  can  be  no  procedure 
in'  either  of  tbe  actions  consolidated,  and  the 
case  is  to  be  tried  as  if  there  had  bei^  an  ac- 
tual consolidation  in  the  declaration,  with  one 
plea  and  a  single  issue."    8  Gyc.  606. 

The  allegations  of  the  complaint  show  that 
the  suit  was  for  rent  of  land  for  a  single 
year,  amounting  to  the  sum  of  $420.  It  ap- 
pears from  this  that  one  suit  should  have 
been  brought  in  the  first  place  in  the  dr- 
cnlt  court,  and  tbe  conduct  of  the  appellant 
in  moving  their  consolidation  in  tbe  circuit 
court  was  tantamount  to  saying  that  there 
was  only  one  cause  of  actlcm,  which  should 
have  been  embraced  In  one  suit  in  the  cir- 
cuit court  in  the  first  instance,  which  he  now 
treats  as  so  brought.  See  Lochrldge  Dry 
Goods  Co.  V.  Daniels  Transfer  Co.,  171  S. 
W.  863. 

The  Judgment  Is  in  all  things  correct,  and 
It  Is  therefore  affirmed. 


8ANF0RD-DAT  IRON  WORKS  v.  MOORH. 
(Supreme  Court  of  Tennessee.     Oct.  80,  1915.) 

H ASTER  AND  SkbVANT  «=»278— liIABILnTFOB 

Injobies   —    GotrromaTi  to   Custouabt 

USAOB. 

A  defense  conclusive  In  character  is  not 
made  out  hf  a  showing  on  the  part  of  an  em- 


ployer that,  in  respect  to  appliances  or  ]Atcas 
of  work  furnished  by  him,  he  has  conformed  to 
the  usage  obtaining  among  employers  of  like 
character  in  the  district,  and  though  proof  of 
conformity  to  customary  usage  makes  a  prima 
facie  case  of  nonliability  when  nothing  else  ap- 
pears, this  case  is  subject  to  be  rebutted  by  proof 
that  the  appliance  where  set  for  use,  or  the 
place  of  work,  was  one  so  ihberentl.v  and  fla- 
grantly dangerous  that  it  must  have  been  ob- 
viously so  to  the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  954,  956-958,  960-969, 
971,  972,  977;    Dec.  Dig.  «S=»278.] 

Certiorari  to  Court  of  C^vll  Appeals. 

Action  by  J.  R.  Moore  against  the  Sanford- 
Day  Iron  Works.  A  Judgment  for  plaintiff 
was  reversed  by  tbe  Court  of  Civil  Appeals, 
and  both  parties  petition  for  certiorari.  Judg- 
ment of  the  Trial  Court  reversed,  and  cause 
remanded. 

Fowler  &  Fowler  and  A.  X.  Burrows,  all 
at  KnoxvUIe,  for  plaintiff.  Webb  &  Baker, 
of  KnoxvlUe,  for  defendant. 

WILLIAMS,  J.  The  Sanfopd-Day  Iron 
Works,  a  body  corporate,  engaged  in  the 
foundry  and  machinery  business  in  KnoxviUe^ 
appealed  in  error  from  a  Judgment  for  person- 
al injuries  rendered  by  the  circuit  court  In 
favor  of  Moore,  one  of  its  employes,  to  the 
Court  of  Civil  Appeals,  where  the  Judgment 
was  reversed  for  several  errors  In  tbe  cbargs 
of  the  trial  Judge,  only  one  of  whldi  will  be 
treated  of  In  this  opinion,  tbe  other  points 
made  by  tbe  parties  under  their  respective 
petitions  for  certiorari  being  disposed  of 
orally  and  in  a  memorandum  for  Judgment 
handed  down  with  this  opinion. 

Tbe  employe,  at  the  time  of  bis  Injuries, 
was  engaged  In  work  as  an  assistant  to  one 
Flora  at  a.  forging  hammer  which  was  (Operat- 
ed by  means  of  a  shaft,  pulley,  and  belt,  tbe 
shaft  being  located  about  20  feet  above  the 
floor.  About  10  months  before  the  accident  the 
belt  began  to  run  off  of  the  pulley,  and  Moore 
was  directed  at  times,  when  tbe  regular  hand 
for  that  purpose  was  not  conveniently  near, 
to  ascend  and  replace  It,  a  ladder  being  used 
for  that  purpose.  The  rei^acement  of  the 
belt  was  usually  done  by  Moore  while  the 
shaft  was  revolving.  At  a  distance  of-  from 
20  to  28  Inches  from  the  pulley  was  a  hanger, 
which  was  held  tn  place  by  a  collar  in  which 
for  tbe  security  of  the  collar  wag  a  setscrew. 
Tbia  screw  had  a  square  head,  and  projected 
above  the  surface  of  the  collar  about  one- 
balf  Inch  ov  an  inch. 

On  the  day  of  the  Injury,  Moore  was  on 
tbe  ladder  engaged  in  readjusting  tbe  belt, 
when,'  after  it  was  placed  on  tbe  pulley.  It 
Immediately  flew  ott,  knocking  blm  against 
the  rapidly  revolving  shaft  and  the  setscrew. 
This  screw  caught  his  clothing,  and  be  was 
wound  around  the  shaft  and  his  body  bruised 
and  mutilated. 

Tbe  injured,  employ^  testified  that  be  bad 
nerer  observed  tbe  setscrew  and  did  not  know 
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It  was  there;  be  bavlng  always  made  the 
adjustment  at  the  belt  while  the  shaft  was 
revolving. 

There  was  also  evidence  offered  tending 
to  show  that  projecting  setscrews  were  still 
In  use  in  well-regulated  shops  In  the  district, 
eq)eclall7  on  overhead  shafting,  but  there 
was  also  adduced  evidence  In  behalf  of  the 
employe  that  such  projecting  screws  were 
not  In  general  use  by  pmdent  operators,  and 
In  well-regulated  plants  of  like  character,  at 
the  time  the  shaft  In  questlcm  was  installed, 
and  that  they  had  been  discarded  and  counter- 
sunk screws  adopted  for  use  In  Ueu,  due  to 
the  greater  safety  of  the  latter. 

The  trial  Judge  Instructed  the  Jury  In  part 
In  the  following  language: 

"You  will  bear  in  mind  in  this  connection  that 
the  law  did  not  require  that  the  defendant  use 
the  very  latest  and  moat  approved  setscrew,  un- 
less it  was  necessary  to  do  so  in  order  to  make 
said  place  reasonably  and  ordinarily  safe.  It 
was  sufficient  if  defendant  used  such  setscrew 
as  was  ordinarily  in  use  by  well-equipped  plants 
and  machinery  of  similar  character,  provided  the 
same  was  ordinarily  safe." 

Upon  an  assignment  of  error  of  the  Iron 
'(Torks  attacking  this  portion  of  the  charge 
because  of  its  last  and  qualifying  phras^,  the 
Court  of  Civil  Appeals  held  that  the  charge 
was  erroneous,  saying: 

"We  think  the  unbending  teat  of  plalntitF  in 
error's  negligence  in  nsing  said  projecting  set- 
screw  in  its  machinery,  at  the  time  of  the  acci- 
dent, was  the  ordinary  usage  of  the  business." 

That  court  quoted  from  the  case  of 
Kilbride  v.  Carbon,  etc.,  Co.,  001  Pa.  562, 
61  Atl.  847,  88  Am.  St  Bep.  Kt9,  the  language 
of  which,  on  the  point  under  discussion,  was 
taken  from  the  eaxUer  and  leading  case  of 
Titus  V.  Bradford,  etc.,  B.  Co,  136  Pa.  618, 
20  Atl.  617,  20  Am.  St.  Bep.  944,  where  It 
was  said: 

"All  the  cases  agree  that  the  master  Is  not 
bound  to  use  the  newest  and  best  appliances. 
He  performs  his  duty  when  he  furnishes  those  of 
ordinary  character  and  reasonable  safety,  and 
the  former  is  the  test  of  the  latter;  for,  in  re- 
gard to  the  style  of  implement  or  nature  of  the 
mode  of  performance  of  any  work,  'reasonably 
safe'  menns  safe  according  to  the  asages,  habits, 
and  ordinary  risks  of  the  basiness.  Absolute 
safety  is  unattainable,  and  employers  are  not 
insurers.  They  are  liable  for  the  consequences, 
not  of  danger,  but  of  negligence;  and  the  un- 
bending test  of  negligence  in  methods,  machin- 
ery, and  appliances  is  the  ordinary  usage  of  the 
business.  So  man  is  held  by  law  to  a  higher 
degree  of  skill  than  the  fair  average  of  his  pro- 
fession or  trade,  and  the  standard  of  due  care  is 
the  conduct  uf  the  average  prudent  man.  The 
test  of  negligence  in  employers  is  the  same,  and 
however  strongly  they  may  be  convinced  that 
there  is  a  better  or  less  dangerous  way,  no  jury 
can  be  permitted  to  say  that  the  usual  and  ordi- 
nary way,  commonly  adopted  by  those  in  the 
same  business,  is  a  negligent  way  for  which  lia- 
bility shall  be  imposed.  Juries  must  necessarily 
determine  the  responsibility  of  individual  con- 
duct, but  they  cannot  be  allowed  to  set  up  a 
standard  which  shall,  in  effect,  dictate  the  cus- 
toms or  control  the  business  of  the  community." 

It  Is  In  behalf  of  the  Iron  Works  contended 
that  this  court  adopted  the  principle  that 
conformity  to  the  common  usage  In  the  par- 


ticular line  of  bndbeas  is  thie  unbending  teat 
of  nonculpability,  thus  announced  In  these 
Pennsylvania  cases,  In  Chattanooga  Machin- 
ery Co.  V.  Hargraves,  111  Tenn.  476,  482,  78 
S.  W.  106,  when  it  quoted  the  substance  of 
the  above  excerpt  from  Kilbride  v.  Carbon, 
etc.,  Co.,  supra.  It  should  be  noted,  however, 
that  it  was  the  plaintifl  In  that  case  who 
was  (daiming  negligence  on  the  part  of  the 
defendant  company  and  who  was  seeing 
to  prove  that  the  employer  company  had  not 
been  reasonably  careful  in  that  It  had  failed 
to  practice  a  method  of  testing  the  appliance 
that  was  in  general  use  in  well-regulated 
machine  shops,  and-  that  was  practiced  by 
experienced  and  pmdent  madiinlsts.  The 
court  merely  held  that  evidence  of  such  cus- 
tomary usage  was  competent  to  be  addnced 
by  the  plaintiff.  It  was  not  ruled  that  same 
would  be  concluatve  on  the  point  of  defend- 
ant's negligence  in  favor  of  the  plaintiff.  It 
is  one  thing  to  say  that  an  employer  may  be 
found  to  be  negligent  if  he  fall  to  conform 
to  a  customary  usage,  and  another  thing  to 
say  that  if  he  conforms  he  is  thereby  con- 
clusively acquitted  of  culpability.  The  phrase 
now  presented  was  not  dealt  with  in  the 
Uargraves  Case. 

The  Pennsylvania  rule  on  the  point  has, 
however,  been  adopted  in  a  number  of  Juris- 
dictions. The  earlier  and  some  recent  cases 
are  cited  in  S  Labatt,  Master  and  Servant 
(2d  Ed.)  i  »40. 

Hie  doctrine  that  conformity  to  common 
usage  when  established  is  conclusive  in  the 
employer's  favor  has  been  denied  and  com- 
batted  by  the  courts  in  several  other  Juris- 
dictions, and  It  is  believed  that  an  increasing 
nnmber  of  tribunals,  as  they  rule  the  point, 
are  aligning  themselves  in  opposition  to  that 
view.  The  protestant  view  is  expressed  In 
the  case  (involving  a  projecting  setscrew)  of 
Gteno  V.  Fall  Mountain  Paper  (3o.,  68  Vt  568, 
35  Atl.  475,  where  this  language  was  used: 

"It  would  hardly  be  a  defense  for  an  employer 
to  say  that  a  certain  machine  upon  which  an 
employe  had  been  injured  was  one  of  a  kind 
in  common  use,  if  the  employer  was  eompeiled 
as  a  prudent  man  to  admit  its  use  was,  in  bis 
own  judgment,  dangerous. 

"  'Common  use'  and  'the  care  of  a  pmdent 
man'  are  not  necessarily  equivalent  terms.  That 
a  machine  is  in  common  use  is  at  the  most  a 
circumstance  bearing  upon  the  question  of  neg- 
ligence. 

"A  machine  mi|;ht  be  of  a  kind  in  common  use, 
or  even  the  best  in  use,  and  yet  its  safety  in  re- 
spect to  its  position  or  setting  in  a  mill  be  ques- 
tionable. In  this  case,  even  if  the  setscrew 
with  a  projecting  head  bad  been  the  most  ap- 
proved kind  and  in  universal  use,  it  could  not 
be  held  as  a  matter  of  law  that  its  employment, 
for  that  reason,  would  shield  the  defendant  from 
liabiUty." 

The  same  fundamental  principle  was  an- 
nounced by  the  Supreme  Court  of  the  United 
bUtes  in  Wabash  R.  Co.  v.  McDanlels,  107 
\1.  S.  461,  2  Sup.  Ct.  938,  27  Ia  Kd.  005, 
where  Mr.  Justice  Harlan  wrote: 

"And  to  say,  as  matter  of  law,  that  a  railroad 
corporation  discharged  its  obligation  to  an  em- 
ploye—in respect  of  the  fitness  of  coemploytt 
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whose  n«|rHgeBce  has  caused  him  to  be  injured—- 
by  ezenuaiiiK,  not  that  deKree  ot  care  which 
ought  to  have  been,  observed,  bat  oniy  such  as 
like  corporations  are  accustomed  to  observe, 
would  50  far  towards  relieving  them  of  aU  re- 
sponsibility whatever  for  negligence  in  the  se- 
lection and  retention  of  incompetent  servants. 
It  the  general  practice  of  such  corporations  in 
the_  appointment  of  servants  is  evidence  which 
a  jury  may  consider  in  determining  whether, 
In  the  particular  case,  the  requisite  degree  of 
care  was  observed,  sach  practice  cannot  be  taken 
u  conclusive  npon  the  inquiry  as  to  the  care 
which  ought  to  have  been  exercised.  A  degree 
of  care  ordinarily  exercised  in  such  matters  may 
not  be  due,  or  reasonable,  or  proper  cere,  and 
therefore  not  ordinary  care  wiuin  the  meaning 
of  the  law." 

See,  also,  Texas,  etc.,  K.  C5o.  v.  Behymer, 
1S9  n.  S.  468,  23  Sap.  Ct  622,  47  I4.  Ed.  905. 

Mr.  Lebatt  In  the  work  above  referred  to 
rigorously  opposes  the  Pennsylvania  rule  at 
section  947,  wher^  other  cases  In  accord  with 
his  views  are  collect^  saying: 

"In  spite  of  the  imposing  array  of  authorities 
which  have  adopted  the  doctrine  explained  in 
sections  940  et  eeq.,  the  present  writer  has  no 
hesitancy  in  saying  that,  in  his  opinion,  the 
cases  just  cited  embody  the  correct  prin- 
dple,"  etc. 

Among  the  later  cases  so  holding  are  Pratt- 
vUle  Cotton  Mills  v.  McKinney,  178  Ala.  654, 
50  South.  498;  Winkler  v.  Power,  etc.,  Co., 
Ml  Wis.  244,  124  N.  W.  273. 

In  our  opinion  the  sounder  view  Is  that 
maintained  by  the  ca^ea  denying  the  rule  of 
appllcatl<v  to  the  full  extent  laid  down  In  the 
Titns  Case;  that  Is,  holdlog  that  a  defense 
GonduslTe  In  character  Is  .not  made  out  by  a 
showing  on  the  part  of  an  employer  that  in 
respect  to  appliances  or  place  of  work  fur- 
nished by  talm  he  has  conformed  to  the  usage 
obtahdng  among  employers  of  like  character 
in  the  district.  The  contrary  rule,  said  to  be 
•Unbending,"  lacks  that  flexibility  that  Us  re- 
quired to  reach  a  Just  result  in  certain  cas- 
es, of  which  this  one  is  a  type. 

The  doctrine  Is  too  absolute  in  tliat  it  de- 
nies a  jury  the  right  to  find  the  common 
usage  to  be  an  phTiously  negligent  oae ;  and, 
in  effect,  the  right  to  And  that  sach  other 
emirioyerB  are  not  in  that  respect  men  of  or- 
dinary care  and  pmdence,  wlilch  may  be  Ox 
tmth.  The  fact  may  be  that  the  customary 
usage  has  Its  basis  on  motives  of  economy, 
Klf-interest,  or  a  reckless  disregard  of  the 
subordinate,  and  not  on  consideration  for  the 
safety  ot  the  employe.  Is  supiheness  on  the 
part  of  an  isolated  employer  to  be  denounced 
while  the  same  supineness  If  only  it  be  found 
in  aggr^ate  is  to  l>e  vindicated? 

Tlie  mle  that  tends  to  cause  vigilance  in 
the  protection  of  homan  life  is  to  be  pre- 
ferred over  one  that  tends  to  encourage  con'- 
certed  indifference. 

While  the  point  has  not  been  passed  on- In 
any  of  our  cases  Invcrivlng  the  relation  of 
master  and  stfvant.  It  was  said  in  Railroad 
v.  Wade,  127  Tena  154,  153  S.  W.  1120,  Amu. 
Cas.  1914B,  1020,  which  was  a  case  that  in- 
volved the  measure  of  care  to  be 'observed  by  1 


a  railway  towards  a  licensee  In  Its  swltdiing 
operations: 

"It  is  proper  to  prove  the  customary  way  of 
doing  such  things  in  the  business  in  hand,  but 
such  evidence  is  not  controlling.  It  is  compe- 
tent only  to  throw  light  on  the  question,  since  a 
customary  way  may  oe  a  negligent  way." 

We  believe  that  proper  rules  may  be  for- 
mulated for  cases  such  as. tills,  as  iollows: 

When  such  proof  of  conformity  to  custo- 
mary usage  is  made  by  an  employer,  there 
is  made  a  prima  facie  case  of  nonliability, 
nothing  else  appearing. 

This  case  is,  however,  subject  to  be  rebut- 
ted by  the  plaintiff  employ^  showing  by  proof 
that  the  appliance  where  set  for  use  or  the 
place  of  work  was  one  so  inherently  and  fla- 
grantly dangerous  as  that  it  must  have  been 
obviously  so  to  the  employer. 

The  Court  of  ClvU  AiH>eaIs,  however,  as 
above  indicated,  passed  on-  other  assignments 
of  error  in  favor  of  the  Iron  Works,  and 
properly  remanded  tlte  case  for  another  trial. 
Without  entering  Into  a  discussion  here  of  its 
action  in  those  respects,  we  approve  the  last- 
named  rulings. '  The  trial  on  remand  will  be 
in  conformity  to  those  rulings  and  to  what 
is.  said  in  ttiis  opinion  on  the  matter  segre- 
gated for  discussion. 


SHARP  T.  CINCINNATI,  N.  O.  &  T.  P.  KX. 
CO. 

(Sapreme  Coort  of  Tennessee.    Oct.  8,  1916.) 

1.  EXKCxrroRS  ai7I>  Administbatobs  ®=3ll— 

JUBISDICTION     TO     APPOINT— ilOnSTENCE     OF 

"AsaETS"— "Chattel"— 'Goods  and  Chat- 
tels"—"EstAXB"  —  "Goods,  Chattels,  oa 
Assets  ob  Ant  Estate,  Real  ob  Pebson- 
al"— "Chose  in  Action." 

Under  Shannon's  Code,  {  3986,  providing 
tliat  letters  of  administration  may  be  granted 
upon  the  estate  of  a  nonresident  by  the  coun- 
ty Court  of  any  county  where  deceased  had  any 
goods,  chattels,  or  assets  or  any  estate,  real  or 
persohal,  at  the  time  of  his  death,  or  'where  the 
same  may  be  when  the  letters  are  applied  for, 
or  where  any  suit  is  to  be  broi^ht,  prosecuted, 
or  defended  in  which  the  estate  is  interested,  an 
administrator  may  be  appointed ,  in  the  county 
in  which  the  decedent  was  wrongfully  killed, 
though  the  cause  of  action  for  the  wrongful 
death  is  the  only  asset  in  the  county,  and  there 
are  no  technical  assets.  Since  the  word  "chat- 
tels" includes  not  only  personal  property  in 
possession,  but  cboses  in  action,  the  term  "goods 
and  chattels"  is  of  very  wide  aignifioation,  and 
inclndes  chosea  in  action.  The  term  "choses  in 
action"  includes  rights  of  action  for  tort.  The 
word  "assets,"  as  used  in  the  administration 
statutes,  though  usually  meaning  items  subject 
to  payment  of  the  debts  of  the  decedent,  is  not 
wholly  limited  to  this  meaning,  but  has  been  ap- 

Slied  to  money  collected  hy  an  administrator  as 
amages  for  the  wrongful  killing  of  an  intestate. 
The  word .  "estate,"  though  in  its  primary  and 
technical  sense  referring  only  to  an  interest  in 
land,  as  used  with  reference  to  a  decedent's 
property,  has  acquired  a  wider-  applieation  in 
a  popular  sense  and  refers  to  the  entire  mass 
of  decedept's  property,  both  real  and  personal, 
while  the  words  "goods,  chattels,  or  assets  or 
any  estate,  real  or  personal,"  include  every 
kind  of  property  of  any  nature  whatsoever,  and 
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are  not  limited  to  technical  aaaeti  Bubject  to  the 
payment  of  debts. 

[Ed.  Not^ — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  25 ;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Chattel ;  Goods ;  Chose 
in  Action;    Assets;    Estate.] 

2.   EXKCUTOBS    AND    ADIUNIErTBATOBS    «S>11— 
JUBISDICTION  TO  APPOIHT— STATUTOBT  PBO- 

visioNS— '  'Estate.  ' ' 

The  word  "estate,!'  as  used  in  Shannon's 
Code,  §  3936,  subd.  4,  authorizing  the  appoint- 
ment of  an  administrator  of  the  estate  of  a  non- 
resident in  any  county  where  any  suit  is  to  be 
brought,  prosecuted,  or  defended  in  which  the 
estate  is  interested,  means  the  whole  legal  entity 
which  may  be  the  subject  of  devolution  on  the 
legatees,  devisees,  heirs,  or  distribntees  of  a 
decedent,  under  the  laws  of  a  state  or  govern- 
ment, which,  under  such  laws,  may  be  attaclied 
or  defended,  or  to  obtain  which,  a  suit  may  be 
brought. 

[Ed.  Notel — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  26 ;  Dec.  Dig. 
«=>11.1 

8.  Death   «=3lO  —  AcnoRB  roB  Caxjsk  of 

Death — Natubb. 

The  right  of  action  for  wrongful  death 
given  by  Shannon's  Code,  {  4026  et  seq.,  is  that 
wliich  the  deceased  would  have  had  if  he  had 
lived,  and  the  recovery  is  in  right  of  the  de- 
ceased. 

[Ed.  Note. — For  other  cases,  see  Death,  Dec. 
Dig.  «=»10.] 

4.  Death    «=>8  —  Actions   fob   Wbonofci, 

Death— Law  Govebnino. 

A  right  of  action  for  wrongful  death  is 
governed  by  the  laws  of  the  state  where  the  in- 
jury occurred. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S§  12,  38,  62,  121,  133;   Dee.  Dig.  «o>8.] 

6.  Statutes  ®;;3231  —  RsTisioifa  and  Co)C<- 

PILATI0N»— CONSTBUCTION. 

Though  the  substance  of  Shannon's  Code, 
{  3936,  relative  to  the  Jurisdiction,  to  appoint 
administrators  of  the  estates  of  nonresidents 
was  enacted  prior  to  the  Code  of  1868,  with 
^wbich  the  right  of  action  for  wrongful  death 
originated,  it  having  been  made  a  part  of  that 
Code  along  with  the  sections  givipg  the  right  of 
action,  for  wrongful  death,  they  must  be  .con- 
strued together  as  if  they  had  originated  with 
the  Code,  as  that  Code  was  a  single  enact- 
ment. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  312 ; .  Dec.  Dig.  «=>231.] 

Buchanan,  J.,  dissenting. 

Certiorari  to  Court  of  Civil  Appeals. 

Proceeding  by  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  ttallway  Company  for  the 
revocation  of  letters  of  administration  grant- 
ed to  Joseph  Sharp  on  the  estate  o>f  Cbarles 
B.  Wilson.  A  Judgment  revoking  the  letters 
was  afflrmed  by  the  Court  o£  Civil  Appeals, 
and  the  administrator  brings  certiorari.  Re- 
versed. 

E.  G.  Foster,  of  Huntsvllle,  and  Pickle, 
Tamer  &  Kennerly,  of  KnoxviUe,  fen:  plain- 
tiff.   H.  M.  Carr,  of  Harrlman,  for  defendant. 

NEIL^  O.  J.  This  case  was  originally 
bronght  In  the  connty  court  of  Scott  connty 
to  revoke  the  letters  of  administration  pre- 
viously granted  to  petitioner  Joseph  Sharp, 
as  administrator  of  Charles  B.  Wilson.     A 


Judgment  was  granted  In  the  connty  court 
revoking  the  letters,  and  on  appeal  to  the 
circuit  court  this  Judgment  was  affirmed, 
and  subsequently  on  appeal  to  the  Court  of 
Oyil  Appeals  was  there  again  affirmed.  The 
case  has  now  reached  us  in  regular  course 
under  the  writ  of  certiorari. 

The  ground  of  recall  in  the  several  oonrts 
was  that  the  decedent  was  a  nonresident  of 
this  state,  and  had  no  assets  in  Scott  county, 
and  the  county  court  was  therefore  without 
Jurisdiction  to  grant  letters  of  administration 
upon  this  estate. 

Wilson  was  killed  In  Scott  connty,  Tenn., 
in  an  accident  on  the  line  of  the  defendant 
railroad  company,  alleged  to  have  been  due 
to  the  negligence  of  the  railway  company. 
The  railway  company  Is  a  corporation  of  the 
state  of  Ohio.  It  is  alleged  that  deceased 
was  a  citizen  of  the  state  of  Kentucky.  He 
left  no  assets  or  prc^rty  In  Scott  connty  ex- 
cept the  cause  of  action  arising  from  his 
alleged  wrongful  death.  The  acti<Hi  of  the 
Court  of  Civil  Appeals  in  revoking  the  let- 
ters is  assigned  as  error. 

[1]  The  question  is  whether  a  connty  court 
of  this  state  has  Jurisdiction  to  appoint  an 
administrator  for  the  estate  of  a  nonresi- 
dent who-  died  as  the '  result  of  an  injury 
which  was  tortiously  inflicted  upon  him  in 
the  county  In  which  administration  is  sought, 
where  it  appears  the  decedent  left  no  other 
property  or  estate  In  that  couhty,  except  the 
right  of  action  fdr  the  wrongful  death. 

The  solution  of  this  question  depends  upon 
the  constmction  of  section  .S936  of  Shannon's 
Code  (Code  of  1868,  |  220<Q,  which  reads  as 
follows: 

"Letters  testamentary  or  of  administration 
ma^  be  granted  upon'  the  estate  of  a  person  who 
resided,  at  the  time  of  his  death,  in  some  other 
state  or  territory .  of  .the  Union,  or  in  a  for- 
eign country,  by  the  connty  court  of  any  coun- 
ty in  this  state: 

"(1)  Where  the  deceased  had  anv  goods,  chat- 
tels, or  assets,  or  any  estate,  real  or  personal, 
at  the  time  of  his  death,  or  where  the  same  may 
be  when  said  letters  are  applied  for. 

"(2)  Where  any  debtor  of  the  deceased  re- 
sides. 

"(3)  Where,  any  debtor  of  a  debtor  of  the  de- 
ceased resides,  his  debt  being  unpaid  when  the 
application  is  made. 

'  *'(4)  Whfere  any  suit  is  to  be  brought,  prose- 
cuted, or  defended,  ia  which  said  estate,  is  In- 
terested." 

The  word  "diattels,"  used  in  the  first  sub- 
section. Includes  not  only  personal  property 
In  possession,  but  choses  in  action.  Qyc. 
Law  Diet 
In  Qya  Oie  word  "chattels"  la  thus  defined: 
"Every  species  of  property,  movable  or  im- 
movable, which  is  less  than  a  freehold."  Vol- 
ume 7,  p.  122. 

So  of  the  term  "goods  and  chattels."  This 
expression  Is  of  very  wide  signification,  and, 
among  many  other  things,  includes  choses 
in  action  as  well  as  those  in  possession.  20 
Cyc.  1268-1270.  The  term  "choses  In  actioo" 
Includes  rights  of  action  for  tort   Cyclopedic 
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Law  Diet  149;  Pitts  t.  Cnxtla,  4  Ala.  360; 
McKee  T.  Jndd,  12  N.  Y.  022,  64  Am.  Dec  615. 

The  word,  "asaeta,"  as  used  in  our  admlii< 
Istratlon  statutes,  nsnally  means  items  sub- 
ject to  payment  of  tbe  debts  of  tbe  decedent. 
Agee  T.  Saonders,  127  Tenn.  680,  157  S.  W. 
84,  46  lu  R.  A.  (N.  S.)  788.  StUl  it  is  not 
wholly  limited  to  this  meaning,  bat  has  been 
applied  to  money  collected  by  an  administra- 
tor as  damages  for  the  wrongful  killing  of 
an  intestate,  since  the  administrator  owes 
a  duty  to  distributees  as  weU  as  to  creditors. 
This  court  said  on  the  subject,  in  Olass  t. 
Howell,  70  Tenn.  (2  Lea)  60,  52: 

"It  is  argued  that  the  right  of  action  for 
damages  resulting  in  the  death  of  an  intestate 
is  not  assets  with  which  an  administrator  is 
officially  chargeable.  But  this  is  directly  in 
conflict  with  the  statute  which  expressly  pro- 
vides that  the  right  of  action  for  injuries  re- 
sulting in  death  shall  survive  and  pass  to  the 
personal  representative.  Code,  §  2291.  It  is 
true  he  may  decline  to  sue,  in  which  case  the 
next  of  kin  may  use  his  name  by  giving  security 
for  costs.  Code,  {  2292.  The  reason  is  that 
there  may  be  no  assets  with  which  to  pay  costs, 
and  the  personal  representative  may  decline 
to  actively  proceed  without  security,  and  as, 
by  the  statute,  the  recovery  inured  to  the  next 
of  kin,  free  from  the  claims  of  creditors,  the 
next  of  kin  were  authorized  to  sue  in  his  name, 
upon  indemnifying  him  against  costs.  If  he  act- 
ed, and  received  the  fund,  it  would  undoubtedly 
be  as  administrator." 

FaitbenDOTe,  there  are  many  estates  which 
owe  no  debts,  and  stlU  it  Is  proper  to  have  an 
administrator  to  take  charge  of  all  oif  the 
pergonal  prc^terty,  realize  on  it,  and  divide 
tbe  proceeds  among. the  distributees. 

Of  the  word  "estate"  it  is  said: 

"While  in  its  primary  and  technical  sense  the 
term  estate  refers  only  to  an  interest  in  land, 
yet  by  common  usage  it  has  acquired  a  much 
wider  import  and  application,  oeing  applied 
to  personal  property  as  well  as  realty,  and  in 
its  most  extreme  sense  signifying  everything  of 
which  riches  or  fortune  may  consist."  16  Cyc. 
589,600. 

In  the  notes  to  tbe  text  It  Is  said: 

"Tbe  word  'estate'  is  genus  generalissimum 
end  includes  all  things  real  and  personal. 
Thornton  v.  Mulquinne,  12  Iowa,  649,  79  Am. 
Dec  548 :  Bridgewater  v.  Bolton,  6  Mod.  106 : 
1  Salk.  236;  O'NeU  v.  Carey,  8  U.  O.  &  O.  P. 
339." 

The  word  "estate,"  as  used  with  reference 
to  a  decedent's  property,  has  acquired  a  wid- 
er appUcatloa  In  a  popular  sense  and  refers 
to  the  entire  mass  of  the  decedent's  proi)erty, 
both  real  and  i>ersonaL  Harrison  v.  Lamar, 
33  Ark.  824. 

Finally,  In  our  own  case  of  Gourley  v. 
Thompson,  34  Tenn.  (2  Sneed)  387,  393,  It  is 
said: 

The  word  'estate,'  unqualified  or  unrestricted, 
is  always  construM  to  embrace  every  descrip- 
ti«B  of  property,  real,  personal,  and  mixed." 

Taking  together  all  the  words  referred  to 
as  used  in  subsecticm  1,  viz.,  "goods,  chattels, 
or  assets,  or  any  estate  real  or  personal," 
We  think  It  was  the  intention  of  the  Leg- 
islature to  include  every  kind  of  property 
of  any  nature  whatsoever  and  that  they  .can- 
not be  limited  merely  to  technical  assets 
subject  to  the  payment  of  debts. 


[2]  Subsection  4,  as  If  to  remove  any  amr 
biguity  that  might  reside  In  the  very  ex- 
tensive exi>res8ions  already  referred  to,  sped- 
fles  that  administration  may  be  had  In  any 
county  where  any  suit  is  to  be  brought,  pros- 
ecuted, or  defended  in  which  "said  estate"  is 
Interested.  By  the  word  "estate,"  as  used 
In  this  latter  subsection.  Is  meant  the  whole 
legal  entity  which  may  be  the  subject  of 
devolution  on  the  legatees,  devisees,  heirs, 
or  distributees  of  a  decedent  under  the  oper- 
ation of  the  laws  of  a  state  or  government, 
and  whicb,  under  such  laws,  may  be  attacked 
or  defended,  through  forms  prescribed  by 
law,  or  to  obtain  which  a  suit  may  be  brought. 

[S]  We  think  there  Is  no  doubt  tnat  the 
right  of  action  which  arose  in  the  present 
case  to  the  estate  of  Wilson  by  reason  of 
his  wrongful  death  was  a  part  of  bis  estate, 
and  that  an  administrator  could  be  properly 
appointed  in  Scott  county,  where  be  was 
IdUed,  to  recover  therefor.  It  has  been  abun- 
dantly held  in  this  state  that  the  right  of 
action  under  the  Code  sections  referred  to 
Is  that  whicb  the  deceased  would  have  pos- 
sessed If  he  had  lived,  and  the  recovery  is 
in  light  of  the  deceased.  Davidson  Bene- 
dict Co.  V.  Severson,  109  Tenn.  572,  613-623, 
72  S.  W.  967,  inclusive,  and  cases  cited; 
Stuber  v.  Railroad,  113  Tenn.  305,  87  S.  W. 
411. 

[4]  The  Injury  having  occurred  In  this 
state,  the  right  of  action  would  be  governed  ' 
by  the  laws  of  this  state.  The  universal 
rule  Is  that  this  right  of  action  Is  governed 
by  the  laws  of  the  state  where  the  injury 
occurred.  Nashville  &  Chattanooga  R.  R. 
Co.  V.  Eakin,  46  Tenn.  (6  Cold.)  582 ;  Nash- 
ville 4  Chattanooga  R.  R.  Co.  v.  Sprayberry, 
56  Tenn.  (9  Helsk.)  852,  856;  Id.,  67  Tenn. 
(8  Baxt)  341,  35  Am.  Rep.  705;  Hobbs  v. 
Memphis  &  Charleston  R.  R.  Co.,  56  Tenn. 
(9  Heisfk.)  873 ;  Railroad  v.  Foster,  78  Tenn. 
(10  Lea)  351;  WhlUow  v.  N.  C.  &  St  L.'Ry. 
Co.,  114  Tenn.  (6  Gates)  844,  84  S.  W.  618, 
68  L.  B.  A.  508;  Erickson  v.  Pacific  Coast 
S.  8.  Co.  (C.  C.)  96  Fed.  80;  Cowen  v.  Ray^ 
108  Fed.  320,  47  C.  C.  A.  352;  Van  Doren  \^ 
Pa.  R.  R.  Co.,  93  Fed.  260,  85  O.  C.  A.  282; 
Leman  v.  Baltimore  &  O.  B.  R,  Co.  (C.  C.) 
128  Fed.  191 ;  Davidow  v.  Pa.  B.  R.  Co.  (a 
0.)  86  Fed.  943;  In  re  Coe's  Estate,  130 
Iowa,  307,  106  N.  W.  748,  4  L.  R.  A.  (N.  8.) 
814,  114  Am.  St.  Rep.  416,  8  Ann.  Cas.  148; 
LouUviUe  &  NashvUle  R.  R.  Co.  v.  Whit- 
low's Adm'r,  105  Ky.  1,  43  S.  W.  711,  41  L. 
B.  A.  614;  Id.,  U4  Ky.  470,  43  8.  W.  711, 
41  Ia  R.  A.  614. 

If  not  permitted  to  be  sued  on  in  this 
state,  It  probably  could  not  be  made  the 
subject  of  an  action  anywhere,  because  each  • 
state  enforces  sdch  rights  of  action  accruing 
In  any  other  state  only  through  comity,  and 
when  the  state  in  which  the  injury  occurred 
does  not  recognize  It  as  giving  a  right  of  ac- 
tion, there  is  nothing  on  which  comity  could 
rest.  We  should  then  have  the  singular  re- 
sult that  the  estate  of  no  human  being  klll- 
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ed  In  this  state  by  wrongfal  act,  If  the  tier- 
son  was  a  nonresident  at  the  time  he  \ras 
killed,  could  enforce  a  right  of  action  against 
the  wrongdoer  anywhere  unless  the  deceased 
left  in  this  state  some  property  other  than 
the  right  of  action  for  this  wrongful  death. 
This  would  create  an  exception  to  our  stat- 
ute allowing  recoveries  for  death  caused  by 
wrongful  act  not  warranted  by  anyttiing  in 
the  statute  itself;  the  statute  being  goieral 
in  its  terms. 

That  statute  reads  as  follows: 

"4025.  The  right  of  action  which  a  person 
who  dies  from  injuries  received  from  another,  or 
whose  death  is  caused  by  the  wrongful  act. 
omission,  or  killing  by  another,  would  have  had 
against  the  wrongdoer  in  case  death  had  not 
ensued,  shall  not  abate  or  be  extinguished  by 
his  death,  but  shall  pass  to  his  widow,  and,  in 
case  there  is  no  widow,  to  his  children  or  to 
his  personal  representative,  for  the  benefit  of 
his  widow  or  next  of  kin,  free  from  the  claims 
of  creditors. 

"4026.  The  action  may  be  instituted  by  the 

Sersonal  representative  of  the  deceased ;  but, 
:  be  decline  it,  the  widow  and  children  of  the 
deceased  may,  without  the  consent  of  the  repre- 
sentative, use  his  name  in  bringing  and  prose- 
cuting the  suit,  on  giving  bond  and  security 
for  costs,  or  in  the  form  prescribed  for  paupers. 
The  personal  representative  shall  not,  in  such 
case,  be  responsible  for  costs,  unless  he  sign  his 
name  to  the  prosecution  bond. 

"4027.  The  action  may  also  be  instituted  by 
the  widow  in  her  own  name,  or,  if  there  be  no 
widow,  by  the  children. 

"4028.  If  the  deceased  had  commenced  an 
.  action  before  his  death,  it  shall  proceed  without 
a  revivor.  The  damages  shall  go  to  the  widow 
and  next  of  Idn,  free  from  the  claims  of  the 
creditors  of  the  deceased,  to  be  distributed  as 
personal  property." 

The  provisions  of  the  Code  of  1858  on  the 
subject  were  these: 

"2201.  The  right  of  action,  which  a  person 
who  dies  from  injuries  received  from  another,  or 
whose  death  is  caused  by  the  wrongful  act  or 
omission  of  another,  would  have  had  against  the 
wrongdoer,  in  case  death  had  not  ensued,  shall 
not  abate  or  be  extinguished  by  his  death ;  but 
shall  pass  to  his  personal  representative  for  the 
benefit  of  his  widow  and  next  of  kin,  free  from 
the  claims  of  his  creditors. 

"2292.  The  action  may  be  instituted  by  the 
personal  representative  of  the  deceased :  but  if 
he  decline  ft,  the  widow  and  children  of  the  de- 
ceased may,  without  the  consent  of  the  repre- 
sentative, use  his  name  in  bringing  and  prose- 
cuting the  suit,  on  giving  bond  and  security  for 
costs,  or  in  the  form  prescribed  for  paupers. 
The  personal  representative  shall  not  in  such 
case  be  responsible  for  costs,  unless  he  sign  Us 
name  to  the  prosecution  bond. 

"2293.  If  the  deceased  had  commenced  an  ac- 
tion before  his  death,  it  shall  proceed  without 
a  revivor.  The  damages  shall  go  to  the  widow 
and  next  of  kin,  free  from  the  claims  of  the 
creditors  of  the  deceased,  to  be  distributed  aa 
personal  property." 

In  1903  an  act  was  passed  (chapter  817) 
which  provided: 

"That  no  suit  now  pending  or  hereafter 
brought  for  personal  injuries  or  death  from 
wrongful  act  in  any  of  the  courts  of  this  state, 
whether  by  appeal  or  otherwise,  and  whether  in 
an  inferior  or  superior  court,  shall  abate  or  be 
abated,  because  or  on  account  of  the  death  of 
the  beneficiary  or  beneficiaries  for  whose  use 
and  benefit  said  suit  was  brought,  and  that 
such  suit  shall  be  proceeded  with  to  final  judg- 
ment, as  though  such  beneficiary  or  beneficiaries 


had  not  dlM,  for  the  use  and  b^efit  of  tlio 
heirs  at  law-  of  such  deceased  beneficiary." 

It  is  perceived  that  the  right  of  action 
given  is  general,  for  the  benefit  of  the  wid- 
ow, children,  and  next  of  kin^  wlttaoat  re- 
spect to  whether  residents  or  nonresidents. 
Accordingly  it  has  been  held  that  a  widow 
residing  in  a  foreign  state  might  bring  ber 
suit  tn  this  state  to  recover  for  the  death  of 
ber  husband  wrongfully  caused  here.  Chesa- 
peake, Ohio  &  Southwestern  Bailroad  Co.  v. 
Higgins,  85  Tenn.  (1  Pick.)  620,  4  S.  W.  47. 
But  the  right  of  the  widow  and  children  to 
sue  directly  was  first  conferred  by  Acts  1871, 
c.  78,  f  2,  embodied  in  Shannon's  Code,  i 
4027.  Prior  to  that  time,  under  the  sections 
of  the  Code  of  1858  quoted,  the  action  could 
be  brought  only  by  the  administrator.  Bled- 
soe V.  Stokes,  60  Tenn.  (1  Baxt.)  312,  314: 
Flatley  v.  Memphis  &  Charleston  Railroad 
Co.,  56  Tenn.  (9  Helsk.)  230,  233,  234 ;  Traf- 
ford  V.  Adams  Bxpress  Co.,  76  Tenn.  (8  Lea) 
96,  99;  League  v.  Railroad,  91  Tenn.  (7 
Pick.)  468-460,  19  S.  W.  430;  Holston  T. 
Coal  &  Iron  Co.,  95  Tenn.  (11  Pick.)  521,  522, 
et  seq.,  32  S.  W.  486.  If  plaintiff's,  con- 
tention be  sound,  then  It  must  follow  that 
prior  to  the  act  of  1871  there  could  be  no 
recovery  at  all  for  the  wrongful  killing  of  a 
nonresident  in  this  state,  unless,  as  appear- 
ed in  Anderson  v.  Louisville  &  N.  B.  Co.,  128 
Tenn.  244,  168  S.  W.  1086,  there  was  found 
on  his  body,  or  otherwise  In  some  county  of 
this  state,  some  personal  property,  even 
though  small  and  comparatively  inconsider- 
able, so  that  an  administrator  could  be  ap- 
pointed. It  would  likewise  f<^ow,  on  the 
same  theory,  that  after  the  act  of  1871  a 
foreign  widow  and  children  could  sue  for 
Uie  injury,  but  in  case  there  were  neither 
widow  nor  children,  but  other  next  of  kin, 
these  latter  could  have  no  remedy,  because 
they  could  not  sue  without  an  administrator, 
and  none  could  be  appointed  here,  because 
no  technical  assets  could  be  found  here; 
that  is,  no  property  subject  to  debts.  We 
should  thus  have  imported  into  the  statute, 
by  construction,  the  new  and  Important  con- 
dition that,  while  the  widow  and  children 
might  recover  regardless  of  the  existence  of 
technical  assets  in  this  state,  there  could  be 
no  recovery  for  the  benefit  of  the  next  of 
kin  other  than  children,  unless  there  could 
be  found  in  this  state  at  least  a  few  dol- 
lars' worth  of  property  Uable  for  debts.  A 
theory  leading  to  such  a  result  cannot  be 
sound. 

The  error  resides  in  the  assumption  that 
ho  administrator  can  be  appointed  here  un- 
less there  be  technical  assets.  This  theory 
Ignores  the  fact  that  the  duty  of  taking  pos- 
session of  property,  realizing  on  it,  and  pay- 
ing to  distributees  rests  on  the  administrator 
as  well  as  the  payment  of  debts,  and  that 
Uiis  duty  exists  even  though  there  be  no 
debts.  It  falls  to  accord  the  proper  meaning 
to  the  broad  terms  "goods"  and  "chattels," 
and  improperly  oon&nes  the  term  "estate" 
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toassets  aabject  to  the  payment  of  debts.    As) 
we  have  already  shown,  the  tenn  "aaaeia" 
bag  a  broader  meaning  under  the  statute 
we  are  considering.  > 

We  are  referred  to  the  case  of  Railroad 
T.  Herb,  125  Tenn.  408,  143  S.  W.  1188,  as 
In  coofllct  with  what  we  hare  herein  held. 
Tbat  case,  so  far  as  concerns  the  facts  in  de- 
(Moa,  is  not  in  ctmflict,  since  it  appears  that 
the  injury  which  was  the  subject  of  that 
action  occurred  in  Kentucky.  However,  the 
construction  therein  given  to  Shannon's  Code, 
i  3935,  is  in  conflict  with  the  construction 
herein  given,  and  we  cannot  adhere  to  it  We 
may  add  that  Railroad  v.  Herb,  is  in  con- 
flict with  two  prior  decisions  of  this  court 
concerning  the  right  of  action  for  injuries 
resulting  in  death  where  the  injuries  oc- 
curred in  a  foreign  state.  Railroad  v.  Foster, 
supra,  and  Whitlow  v.  Railroad,  supra. 
Iliese  cases  are  not  referred  to  In  Railroad 
T.  Herb.  In  the  case  of  Railroad  v.  Foster 
the  action  was  brought  by  the  administrator. 
It  does  not  appear  from  the  opinions  In  the 
cases  where  these  administrators  were  ap- 
pointed, but  they  must  have  been  appointed 
In  gome  county  in  Tennessee,  since,  under 
the  rule  well  established  at  the  time  In  this 
state,  a  foreign  administrator  was  not  per- 
mitted to  sue.  It  does  not  distinctly  appear 
in  the  Whitlow  Case  whether  plaintiff  was 
the  administrator,  but  it  is  to  be  inferred 
from  the  Alabama  statute  quoted  In  the 
opinion  that  such  was  the  case.  In  the  Spray- 
beriy  Oaae,  supra,  suit  was  brought  by  a 
linsband  and  father  for  the  wrongful  death 
of  his  wife  and  children,  occurring  tn  the 
atate  of  MississippL 

Tlie  three  cases  last  referred  to  are  In  har- 
mony with  the  great  weight  of  authority 
elsewhere.  The  cases  are  so  numerous  that 
we  shall  not  attempt  to  cite  them.  The  rule 
is  practically  uniform  in  the  states  of  the 
Union  tliat  suits  will  be  entertained  on  rights 
of  action  for  Wrongful  injuries  causing  death 
occnrrlng  in  foreign  states  unless  the  statutes 
of  the  foreign  states  are  penal  in  their  nature, 
ot  contain  provisions  in  conflict  with  the 
pnbllc  policy  of  the  state  in  which  they  are 
Mugfat  to  be  enforced.  In  some  of  the  states 
the  fordgn  administrator  is  permitted  to  sue^ 


but  generally  an  administrator  is  appointed 
in  the  state  of  the  fonun,  as  has  always,  been 
the  practice  In  Tennessee. 

[B]  It  is  suggested  tbat  Shan.  Code,  | 
3835  (Code  of  i858,  {  2203),  copied  supra,  was 
taken  from  Acts  1831,  c.  24,  and  Acts  1841- 
42,  c.  69,  and  at  that  time  the  right  of  action 
for  personal  injuries  resulting  in  death  died 
with  the  injured  party,  and  therefore  they 
could  not  have  been  Intended  to  cover  a  cause 
of  action  such  as  that  sued  mi  in  the  case 
before  us,  originating  with  the  Code  of  1858, 
and  tbat  for  this  reason  such  a  claim  could 
not  be  treated  as  assets.  The  argument  is 
not  sound.  It  is  true  the  substance  of  the 
section  was  In  the  original  acts  referred  to, 
but  this  section  was  made  a  part  of  the  code 
of  1858,  along  with  the  sections  giving  the 
right  of  action  for  wrongful  death,  and  there- 
fore they  must  be  construed  together,  Just 
as  if  they  originated  with  the  Code.  The 
whole  Code  of  1858  was  itself  a  single  en- 
actment, and  went  into  effect  as  a  whole  on 
the  Ist  day  of  May,  1858.  The  title  and  en- 
acting clause  are  aP  follows: 
"An  act  to  revise  the  statutes  of  the  state  ot 

Tennessee. 

"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Tennessee,  that  the  General  Stat- 
utes of  the  state  of  Tennessee  shall  be  as  fol- 
lows." 

Then  follows  the  whole  Code  as  one  act 
or  body  of  laws.  Chapman  v.  State,  2  Head 
(39  Tenn.)  36,  41;  Brien  v.  Bobinson,  ICtt 
Tenn.  157,  167,  52  S.  W.  802;  State  v.  Run- 
nels, 92  Tenn.  320,  823,  324,  21  8.  W.  665: 
Trust  Co.  V.  Weaver,  102  Tenn.  66,  69,  60 
S.  W.  763;  Whitworth  v.  Hager,  124  Tenn. 
355,  360,  140  S.  W.  205. 

"While  the  court  will  presume,  in  doubtful 
cases,  that  it  was  not  the  intention  of  the  com- 
pilers of  the  Code  to  change,  but  only  to  re- 
vise or  compile,  the  old  statutes,  still,  where  the 
meaning  of  the  Code  is  clear,  by  reason  of  Its 
express  terms,  or  as  a  matter  of  necessary  im- 
plication, its  provisions  are  the  law  of  the  state, 
without  regard  to  the  old  statutes  which  may 
have  been  the  basis  of  its  provisions,  and  which 
it  in  express  terms  repeals."  Padgett  v.  Duck- 
town,  etc.,  Iron  Co.,  97  Tenn.  690,  694,  695,  37 
S.  W.  698. 

The  result  is  the  Judgment  of.  the  Court 
of  Civil  Appeals  is  reversed. 

BUCHANAN,  J.,  dissents. 
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(Supreme  Court  of  Tennessee.  .Oct.  19,  1916.) 

1.  EXECUTOBS    AND    AdUINISTRATOBS    ®=»11— 

Jurisdiction    to    Appoint— Existence    of 

Assets. 

An  administrator  may  be  appointed  to 
bring  an  action  for  wrongful  death  wherever  the 
defendant  may  be  found,  though  the  decedent 
was  a  nonresident  and  left  no  assets  in  the 
state  other  than  such  right  of  action,  and  though 
he  sustained  the  injuries  causing  his  death  in 
another  state,  as  the  right  of  action  itself  is 
property  and  is  transitory,  and  exists  wherever 
the  defendant  may  be  found. 

[Ed.  Note.— For  other  oases,  see  Executors 
and  Administrators,  Cent  Dig.  $  25;  Dec.  Dig. 
<S=>11.] 

2.  CouBtra  «=»7-^trBisDicTioK  —  Tbanbitobt 
ActioNs— Actions  fob  Wbongfui,  Death. 

A  right  of  action  for  wrongful  death  is 
transitory  and  may  be  enforced  against  the  de- 
fendant wherever  he  may  be  found,  provided  it 
is  not  contrary  to  the  policy  of  the  forum  and 
is  allowed  by  the  state  wherein  the  injury  oc- 
curred, except  in  those  cases  controlled  by  fed- 
eral statutes. 

[Ed.  Xote. — For  other  cases,  see  Courts,  Gent. 
Dig.  a  14,  16,  22-31;   Dec  Dig.  «=»7.] 

8.  comkebck  9=98— llabiutt  fob  injuries— 

Statutobt  Pbovibions. 

The  federal  Employers'  liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp. 
St.  1913,  U  8667-8665])  in  the  cases  to  which 
it  applies  is  necessarily  supreme. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  |  6;    Dec.  Dig.  «s>8.] 

Buchanan,  J.,  dissenting. 

Certiorari  to  Court  of  Olrll  Appeals. 

Proceeding  by  the  Nasbvflle,  Chattanooga 
ft  St  liOuls  Bailway  Company  to  revoke  let- 
ters of  administration  granted  to  Mrs.  Mol- 
lle  Howard  oa  the  estate  of  her  deceased 
husband.  A  Judgment  revoking  said  letters 
was  reversed  by  the  Court  of  Civil  Appeals, 
and  the  Ballroad  Company  brings  certiorari. 
Judgment  of  the  Court  of  Civil  Appeals  af- 
firmed. 

Thompscm,  Williams  ft  Thompson,  of  Chat- 
tanooga, for  plaintiff.  Brown,  Spurlock  ft 
Brown,  of  Chattanooga,  for  defendant 

NEIL,  C.  J.  In  the  early  part  of  the  year 
1916,  plaintUTs  husband  being  engaged  in 
the  service  of  defendant,  received  at  Bridge- 
port, Ala.,  an  injury  from  which  he  died 
eight  hours  later,  in  Chattanooga,  Tenn.,  to 
which  place  he  had  been  at  once  removed,  on 
the  happening  of  the  injury.  The  deceased 
was  a  resident  of  the  state  of  Alabama  at 
fhe  time  he  was  hurt.  A  few  days  after 
his  death  plainttfT,  his  widow,  appeared  be- 
fore the  county  court  of  Hamilton  county, 
Tenn.,  and  applied  for  and  obtained  letters 
of  administration  on  his  estate.  She  then 
brought  an  action  against  the  defendant  to 
recover  damages  for  the  alleged  wrongful 
death.  She  filed  her  declaration  containing 
several  counts,  one  of  these  under  the  federal 
Employers'  lilablUty  Act,  and  one  under  the 


Alabama  statnta  This  latter  statute  is  sub- 
stantially like  our  own  on  tlie  same  subject, 
but  confers  the  right  of  action  only  on  the 
administrator  of  the  deceased.  After  tlie  fil- 
ing of  the  declaration  the  d^e&dant  moved 
the  court  to  compel  the  plaintUf  to  elect  be- 
tween the  right  of  action  claimed  under  the 
federal  Employers'  Liability  Act  and  that 
claimed  under  the  Alabama  statute.  Before 
this  motion  was  acted  on,  however,  the  de- 
fendant filed  a  petition  in  the  county  court 
of  Hamilton  county,  praying  that  the  letters 
of  administration  be  recalled,  on  the  ground 
that  the  decedent  left  no  pr(^>erty  or  estate 
in  Tennessee  that  could  furnish  a  basis  for 
the  appointment  The  plaintiff  answered  the 
petition,  claiming  that  there  existed  certain 
small  items  of  property,  and  the  right  of  ac- 
tion against  the  railroad  company  for  the 
wrongful  death.  The  existence  of  the  small 
items  referred  to  was  denied  and  contested, 
but  we  deem  it  unnecessary  to  incumber  the 
record  with  a  further  reference  to  these  mat- 
ter&  We  shall  assume  that  the  deceased 
left  no  property,  except  the  right  of  action 
against  the  railway  company  for  the  alleged 
wrongful  death.  The  county  court  held  that 
this  could  not  be  treated  as  a  basis  for  ad- 
ministration In  Tennessee,  if  unaccompanied 
by  technical  assets  subject  to  the  payment  of 
the  debts  of  the  deceased,  and  therefore  en- 
tered a  Judgment  recalling  the  administration 
previously  granted.  On  appeal  to  the  cir- 
cuit court  of  the  county  this  Judgment  was 
aflSrmed.  The  case  was  then  appealed  to  the 
Court  of  Civil  Appeals,  and  that  court  re- 
versed the  circuit  court  The  case  was  then 
brought  to  this  court  by  the  writ  of  certiorarL 

The  defendant  is  a  railroad  chartered  in 
Tennessee,  and  runs  from  Nashville,  in  Da- 
vidson county,  Tenn,,  to  Chattanooga,  in 
Hamilton  county,  Tenn.,  but  for  a  short  dis- 
tance passes  through  a  part  of  Alabama,  and 
in  so  doing  through  the  town  of  Bridgeport, 
in  that  state.  The  defendant  had  at  the 
time,  and  now  has,  a  depot  and  offices  in  Chat- 
tanooga. 

Oni  these  facts  the  question  arises  which 
we  are  to  decide. 

[1]  In  the  case  of  Joseph  Sharp,  Adm'r,  v. 
C,  N.  O.  ft  T.  P.  By.  Co.,  179  S.  W.  375 
(Knoxville,  September  term,  1914),  in  which 
an  opinion  was  filed  at  the  present  term,  we 
had  before  us  the  question  whether  an  ad- 
ministrator could  be  lawfully  appointed  in 
this  state  for  a  nonresident  killed  here  who 
left  no  property  except  his  right  of  action 
against  the  railway  company  that  .caused 
his  vrrongful  death.  In  the  opinion  filed  it 
was  settled  both  on  reason  and  authority 
that  such  jurisdiction  existed.  In  the  case 
before  us  the  question  of  Jurisdiction  is  pre- 
sented on  a  different  state  of  facts.  The 
intestate  was  a  nonresident,  received  the  In- 
jury that  caused  his  death  in  a  foreign  state, 
Alabama,  was  brought  to  Hamilton  county, 
Tenn.,  soon  after  the  Injury,  and  died  within 
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dtsht  honrs  thereafter.  He  left  no  property 
(as  we  assnme  tor  the  ptirposea  of  the  pres- 
ent dlacnasion),  except  hla  right  of  action 
against  the  railway  company  for  cansliig  hla 
wrongfol  death. 

[2]  Is  there  any  fundamental  difference  In 
the  two  cases?  We  think  not  Sncb  a  right 
of  action  Is  transitory,  and  may  be  enforced 
against  the  defendant  wherever  he  may  be 
found.  This  most  be  understood,  of  course, 
with  the  qualification  that  such  action  la  not 
contrary  to  the  policy  of  the  forum,  and 
with  the  further  quallflcatlon  that  the  right 
of  action  Is  that  allowed  by  the  state  where- 
in the  Injury  occurred,  save  only  such  cases 
as  are  controlled  by  the  federal  Employers' 
Liability  Act  or  other  federal  act.  Subject 
to  these  conditions,  such  rights  of  action  are 
permitted  by  comity  In  nearly  all  of  the 
states  of  the  Union.  The  extension  of  the 
comity  seems  to  depend  on  the  question 
whether  the  same  or  a  substantially  similar 
right  of  action  is  recognized  by  the  laws  of 
the  fonun,  subject  to  the  distinction,  how- 
ever, that  where  the  laws  of  the  foreign 
state  are  penal  in  their  nature,  comity  will 
not  be  extended  to  them. 

It  is  generally  necessary,  as  a  preliminary 
to  the  bringing  of  such  actions,  that  an  ad- 
ministrator be  appointed  in  the  state  where 
the  suit  la  to  be  brought ;  that  Is,  the  stat- 
utes creating  the  liability  generally  provide 
for  Its  enforcement  by  an  administrator.  At 
this  point  the  question  arises  whether  it  is 
essential  that  any  property  be  found  in  such 
state,  other  than  the  right  of  action  for  the 
wrongful  death,  as  a  basis  for  the  appoint- 
ment of  an  administrator.  In  some  cases 
where  It  is  assumed,  If  not  held,  that  the 
finding  of  such  other  property  Is  essential, 
it  has  been  held  that  the  finding  of  an  in- 
significant amount  of  property  would  si^flJce, 
$3  or  $4,  old  clothing,  or  some  other  trifle. 
This  fact  shows  the  artificial  and  highly 
technical  and  wholly  unsubstantial  charac- 
ter of  such  a  rule.  And  It  Is  unreasonable 
and  unnecessary.  As  pointed  out  In  Sharp 
V.  Railway  Ck>.,  supra,  and  other  cases,  the 
right  of  action  Itself  Is  property;  and  It  is 
transitory,  and  exists  wherever  the  defendant 
may  be  fomid,  and  an  administrator  may  be 
there  appointed  to  collect  it  as  In  the  case 
of  debt.  As  shown  In  Sharp's  Case,  it  Is  not 
material  that  snch  right  of  action  is  not 
available  for  the  payment  of  the  debts  of 
the  deceased.  If  It  be  the  administrator's 
daty  to  ane  on  the  demand,  it  Is  not  material 
that  the  law  requires  him  to  pay  the  amount 
recovered  to  the  widow  and  children  or  next 
of  kin.  Instead  of  to  creditors.  It  Is  just  as 
mnch  bis  duty  to  sue  in  the  one  case  as  In 
the  other;  and  It  Is  just  as  much  the  duty 
of  a  probate  court,  county  court,  or  other 
court  having  jurisdiction  of  such  matters  to 
appoint  an  administrator  for  this  purpose 
or  when  <mly  this  purpose  Is  to  be  served  as 
it  Is  to  appoint  when  the  administrator  will 


have  aasets  of  both  kinda  to  deal  with— that 
la,  aasets  for  the  payment  of  debts  and  assets 
devoted  solely  to  the  distributees  of  the  ln< 
testate.  Any  other  view  must  rest  on  the 
inherently  false  basis  that  the  administra- 
tor Is  appointed  solely  for  the  benefit  of 
creditors,  or  to  realize  assets  devoted  in 
whole  or  In  part  to  them,  to  the  Ignoring  of 
those  which   belong   solely   to   distributees. 

[3]  Furthermore,  such  a  rule  would  make 
it  Impossible,  in  very  many  instances,  to  en- 
force the  federal  Employers'  Liability  Act. 
That  act  can  be  put  In  motion  only  by  an 
administrator.  Suits  must  l>e  brought 
There  is  no  provision  in  the  federal  laws  for 
the  appointment  of  administrators.  These 
must  be  appointed  by  the  state  tribunals. 
That  act  Is  as  much  a  law  of  each  state  as 
If  enacted  by  the  Legislatures  of  all  the 
states,  and  It  Is  as  much  the  duty  of  the 
state  courts  to  enforce  it.  Mondou  v.  New 
York,  N.  H.  &  H.  R.  CO.,  223  U.  S.  1,  32  Sup. 
Ct  169,  50  L.  Ed.  327,  38  L,  R.  A.  (N.  S.) 
44.  In  the  cases  to  which  it  applies  that 
law  Is  necessarily  supreme,  being  a  law  of 
the  federal  government  The  right  of  action 
so  given,  being  in  its  nature  transitory,  must 
apply  to  the  defendant  wherever  found  In 
these  United  fitates,  since  it  proceeds  from 
supreme  poww,  and  Is  not  by  its  terms  limit- 
ed to  any  special  locality. 

Now,  let  us  suppose  a  case  In  which  It 
appears  a  man  has  been  killed  under  such 
circumstances  as  to  clothe  his  widow,  and 
children  or  next  of  kin  with  the. right  to  a 
recovery  under  that  act,  in  a  suit  to  be 
brought  by  the  administrator  of  the  dece- 
dent. The  decedent  left  no  other  property 
except  this  right  of  action.  Can  any  one 
suppose  that  a  county  court  or  probate  court 
would  be  permitted  to  nullify  this  act  of 
Congress  by  refusing  to  appoint  an  admLnis- 
trator  on  the  ground  that  the  decedent  own- 
ed no  other  property  except  the  right  of  ac- 
tion given  Um  or  his  estate  by  the  Congress? 
Take  another  case.  In  the  same  probate 
court  an  application  for  administration  is 
made  on  the  estate  of  a  man  who  left  ^ 
and  the  right  of  action  referred  to.  Admin- 
istration is  granted  on  his  estate,  and  denied 
on  the  other.  Can  the  courts  sanction  such 
discrimination? 

Or  let  us  take  this  Alabama  act  It  like- 
wise can  be  made  effective  only  through 
suit  by  an  administrator.  Ought  the  right 
of  action  thereby  given,  whlcdi  Is  equally 
property,  as  in  the  case  of  the  other,  and 
also  transitory,  and  litlgable  wherever  the 
defendant  may  be  found — ought  this  right  to 
be  destroyed  because  the  decedent  was  so 
unfortunate  as  to  own  no  other  property? 
Will  it  be  said  that  the  right  could  be  ea- 
forced  in  Alabama?  But  the  same  difficulty 
would  i>erhap8  be  found  there.  Or  let  us 
suppose  he  had  been  killed  in  Alabama,  not 
by  a  railroad  company,  but  by  some  man  of 
wealth  whose  home  was  in  Tennessee,  and 
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to  wbich  Btate  he  returned  after  tbe  homi- 
cide. Could  the  wrongdoer  defeat  Justice 
through  heading  off  the  appoiatment  of  an 
administrator  on  the  ground  that  the  dece- 
dent owned  no  property  in  Tennessee,  except 
the  right  of  action,  and  thus  permanently 
prevent  the  bringing  of  an  action  against 
him? 

The  foregoing  questions,  with  the  inevita- 
ble answers  they  suggest,  show  the  unsound- 
ness of  tbe  view  that  administration  can  be 
denied  solely  because  the  decedent  left  no 
other  property  than  his  right  of  action 
against  the  wrongdoer. 

And  so  are  the  authorities.  Brown  v.  Rail- 
road Co.,  97  Ky.  228,  30  S.  W.  639 ;  Flndlay 
v.  Railroad  Co.,  106  Mich.  700,  64  N.  W.  732; 
Hutchins  r.  Railroad  Co.,  44  Minn.  6,  46  N. 
W.  79;  Relter-Owinoly  Mfg.  Oo.  v.  Hamlin, 
144  Ala.  192,  219,  40  South.  280;  Washington 
Asphalt  Block  &  Tile  Co.  v.  Maclcey,  15  App. 
D.  C.  410;  Western  Union  Telegraph  Oo.  v. 
Upscomb,  22  App.  D.  C.  104;  Appeal  of 
Jenkins,  25  Ind.  App.  532, 58  N.  E.  560, 81  Am. 
St.  Rep.  114;  Missouri  Pac.  Railroad  Co.  v. 
Bradley,  61  Neb.  596,  71  N.  W.  283;  Boston, 
etc.,  R.  Co.  T.  Hurd,  108  Fed.  116,  47  C.  C. 
A.  615,  56  L.  R.  A.  193 ;  Missouri  Pac.  R  Oo. 
▼.  Lewis,  24  Neb.  848,  40  N.  W.  401,  2  L.  B. 
A.  67;  Re  Mayo,  60  S.  a  401,  38  8.  E>.  634,  54 
I<,  R.  A.  660;  Jordan  v.  Chicago,  eta,-  S.  Co., 
125  Wis.  681,  104  N.  W.  803,  1  L.  R.  A.  (N.  S.) 
886,  880,  110  Am.  St  Rep.  866,  4  Ann.  Oas. 
1113 ;  Vance  v.  Southern  Ry.  Co.,  138  N.  O. 
460,  462-464,  50  S.  B.  860;  In  re  Lowbam's 
Estate,  30  Utah,  436,  85  Pac.  446 ;  Richards 
V.  Riverside  Iron  Works,  66  W.  Va.  610,  49 
S.  E,  437 ;  Flckelsen  y.  Wheeling  Electrical 
Co.,  67  W.  Va.  336,  67  S.  B.  788,  27  L.  B.  A. 
(N,  S.)  893,  898 ;  Fann  v.  N.  C.  R.  Oo.,  156  N. 
O.  136,  71  S.  B.  81 ;  Southern  Pac.  B.  Co.  t. 
De  Valle  Da  Cbsta,  190  Fed.  689,  111  C.  C. 
A.  417;  Rivera  r.  Atchison,  T.  &  S.  F.  Ry. 
Ca  (Tex.  Civ.  App.)  148  S.  W.  223;  Gulf,  0. 
&  S.  F.  R.  Ca  T.  Beezley  (Tex.  Civ.  App.)  153 
8.  W.  661;  Eastern  Ry.  Oo.  of  New  Mexico 
V.  ElUs  (Tex.  av.  App.)  153  S.  W.  701.  And 
see  Hartford  &  N.  H.  R.  Co.  v.  Andrews,  36 
Conn.  214;  Bruce  v.  Cincinnati  R.  Co.,  83  Ky. 
174;  Anderson  v.  R.  Cto.,  210  Fed.  689, 127  C. 
a  A.  277  (G  O.  A.  eth  Circuit). 

That  an  action  of  the  kind  we  have  under 
examination  Is  transitory  and  may  be  brought 
In  any  Jurisdiction,  if  the  statute  giving  the 
action  Is  not  Inconsistent  with  tbe  statutes 
or  public  poUcy  of  the  forum,  is  shown  not 
only  by  our  own  oases,  cited  In  Sharp  v. 
Railroad,  supra,  but  tbe  rule  is  quite  general. 
Dennlck  v.  Railroad  Co.,  103  U.  S.  11,  26  L. 
Bd.  439;  Stewart  t.  Baltimore  &  Ohio  R.  Co., 
168  U.  S.  445,  18  Sup.  Ot.  105,  42  U  Ed.  537. 
And  see  the  note  appended  to  Dougherty  v. 
American.  McKenna  Process  Co.,  Ann.  Caa. 
1913D,  570,  571,  and  the  cases  there  dted. 

In  Pullman  Palace  Car  Oo.  v.  Lawrence,  74 
Miss.  782,  22  South.  53,  and  Knight  v.  West 
Jersey  R.  Co.,  106  Fa.  250^  66  Am.  Rep.  200, 


it  was  held  that  the  right  of  acUoa  would  bis 
entertained  where  the  defendant  was  found, 
although  both  plaintUT  and  d«tendant  were 
citizens  of  tbe  same  foreign  state.  The  same 
rule  was  announced  in  Eingartner  v.  Illlaois 
Steel  Co.,  94  Wis.  70,  68  N.  W.  664,  34  L.  B. 
A.  608,  59  Am.  St  Rep.  850.  This  latter  was 
a  case  between  a  citizen  of  Illinois  and  a  cor- 
poratlcm  of  that  state  for  an  injury  inflicted 
in  Illinois.  In  Nelson.  Adm'r,  v.  Chesapeake 
&  Ohio  R.  Oo.,  88  Va.  971. 14  S.  E:  838,  16  L. 
R.  A.  583,  it  was  held  that  a  recovery,  in  an 
action  for  death,  brought  by  a  duly  appointed 
administrator,  under  an  administration  pro- 
ceeding based  on  a  statute  ot  another  state, 
giving  a  right  of  action  to  an  administrator, 
but  not  providing  that  such  administrator 
must  be  appointed  in  such  other  state  so  giv- 
ing the  right  of  action,  wiU  be  a  complete  bar 
to  an  action  in  the  latter  state  f<«  the  same 
wrong. 

In  the  case  of  Re  Lowbam's  BJsta'te^  supra. 
It  appeared  the  death  occurred  In  Wyoming 
The  administrator  was  appointed  in  Utah, 
and  suit  brought  there;  no  other  asset  or 
pr<^)erty  of  the  estate  appearing  except  the 
right  of  action  for  the  wrongful  death.  In 
Flckelsen  v.  Wheeling  Electrical  Company, 
supia,  the  facts,  so  far  as  they  concern  the 
present  question,  were  that  the  Intestate  was 
killed  in  the  city  of  Bridgeport,  In  the  state 
of  Ohio,  by  a  current  of  electricity  from  the 
wires  of  the  Bridgeport  Electrical  Company. 
Asserting  and  believing  that  the  Wheeling 
Electrical  Company,  operating  In  Wheeling, 
W.  Va.,  owned  and  controlled  the  poles  and 
wires  of  the  Bridgeport  Company,  the  plain- 
tifC  applied  for  administration  in  Ohio  coun- 
ty. In  the  state  of  West  Virginia,  was  ap- 
pointed administrator  there,  and  brought  suit 
there  to  recover  for  the  wrongful  death.  The 
defendant  filed  a  plea  contesting  the  Jutisdic- 
ti<m  of  the  county  court  In  West  Virginia  to 
appoint  an  administrator,  since  the  death  oc- 
curred in  tbe  state  of  Ohio.  Responding  to 
this  objection,  the  court  said : 

"As  the  defendant  company  had  its  habitat 
in  Ohio  county  [West  Virginia],  we  think  the 
demand  against  it  was  property  of  tlie  estate  of 
tlie  deceased,  so  as  to  confer  such  jurisdiction" — 
citing  Richards  v.  Riverside  Iron  Works,  supra. 

In  Southern  Padflc  Co.  t.  De  Valle  Da 
Costa,  supra,  decided  by  the  Circuit  Court 
of  Appeals  of  the  First  Circuit,  It  appeared 
that  the  intestate  was  at  the  time  of  his 
death  a  servant  of  the  defendant,  a  Kentuc- 
ky corporation;  that  a  statute  of  that  state 
gave  a  right  of  action  for  wrongful  death  to 
be  brought  by  an  administrator ;  that  the  in- 
testate was  killed  on  the  high  seas  In  a  vessel 
belonging  to  tbe  defendant  by  negligence  of 
his  employer  while  in  the  service  of  tbe 
latter.  It  appeared  that  administration  waa 
taken  oat  in  Massachusetts,  where  the  de- 
fendant was  found;  that  the  estate  of  the 
Intestate  had  no  other  property  than  the 
right  of  action  for  tbe  wrongful  death ;  that 
a  plea  in  abatement  was  filed  denying  the 
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vaUdity  of  the  grant  of  the  letters  of  admln- 
istraUoD;  that  upon  the  trial  of  this  plea 
it  was  Btlpolated  as  follows: 

TThat  nnleM  the  right  of  action  oKainst  the 
defendant  is  assets  in  this  jurisdiction,  the  de- 
ceased having  no  other  property  here,  and  not 
having  been  at  the  time  of  his  death  a  resident 
of  Massachnsetts,  the  plea  in  abatement  is  to 
be  sustained;  but,  if  such  right  of  action  is  as- 
sets sufficient  to  give  jurisdiction  to  the  pro- 
bate court  to  appoint  an  administrator  here,  the 
plea,  in  abatement  is  to  be  overruled ;  and  the 
case'  is  submitted  to  tlie  court  for  a  ruling  on 
the  matter." 

It  was  held  that  tbe  administrator  was 
properly  appointed  In  Massachusetts,  and  the 
action  rightly  Instltnted  there.  In  the  coarse 
of  the  (vlnlon  the  coart  said: 

"If  tbe  statute  which  gives  the  right  provides 
for  a  suit  by  the  personal  representative,  a 
qaestion  arises  whether  it  is  a  personal  repre- 
sentative appointed  by  the  courts  of  the  state 
wherein  death  was  caused,  a  personal  represen- 
tative appointed  at  the  decedent's  domicile,  or 
a  personal  representative  appointed  in  the  ju- 
risdiction where  the  defendant  is  sued.  *  *  * 
Though  a  defendant's  liability  may  be  clear, 
whatever  course  may  be  taken  in  an  attempt  to 
enforce  this  liability,  there  arise  objections  sup- 
ported by  good  authority  wliich  imperil  the 
substantial  rights  of  those  for  whose  benefit  the 
liability  was  imposed.  If  administration  be  tak- 
en out  in  the  place  of  the  domicile  of  the  de- 
ceased, objection  is  made  that  only  the  state 
which  gives  Ae  right  of  action  can  appoint  a 
legal  representative  with  authority  to  enforce 
that  ri^ht  of  action.  If  a  legal  representative 
ia  appointed  in  such  state,-  it  is  objected  in  the 
state  wherein  suit  is  brought  that  the  authority 
of  an  administrator  has  the  territorial  limits  of 
the  state  of  his  appointment.  If  suit  is  brought 
in  tbe  state  of  defendant's  residence,  a  twofold 
objection  mav  be  made,  that  the  administrator 
■lioiild  have  oeen  appointed  either  at  the  dece- 
dent's domicile  or  in  the  state  whose  statute 
creates  the  right  of  actimi.  *  *  •  The  riglit 
to  administrntirai  is  reco^ized  whenever  there 
are  assets  within  the  jurisdiction.  Is  a  death 
daim  assets  for  the  purpose  of  the  appointment 
of  an  administratorr 

"The  enactment  of  a  statute  giving  an  action 
for  death,  and  requiring  that  it  shall  be  brought 
by  a  personal  representative,  we  think,  should 
be  regarded  as  a  conclusive  recognition  of  tbe 
right  of  administration  to  enforce  such  a  claim. 
If  a  statute  designates  the  personal  representa- 
tive of  the  deceased  as  the  proper  plaintiff,  to 
limit  the  right  to  cases  in  which  the  deceased 
left  assets  other  than  tbe  right  of  action  would 
introduce  an  unreasonalde  and  arbitrary  dis- 
tinction. To  hold  that  suit  might  be  brought  in 
tbe  state  of  Massachusetts  for  causing  death  of 
tbe  deceased  if  the  deceased  left  propertv  in  the 
state,  but  that  it  could  not  be  brought  if  he  had 
no  propertv,  would  be  to  make  a  distinction  in 
favor  of  persons  who  have  estates  against  per- 
sons who  have  no  estates— to  deny  die  remedy 
to  those  most  in  need  of  it.    *    *    * 

"We  think,  further,  that  either  the  court  of 
the  state  wherein  the  cause  of  action  accrued  or 
the  court  of  the  state  wherein  the  defendant  re- 
sides should  recognize  the  right  of  action  for 
wrongfvd  death  as  a  sufficient  basis  for  the 
grant  of  letters  of  administration." 

This  case  was  followed  In  Rivera  v.  At- 
Wilson,  T.  &  8.  F.  Ry.  Co.,  supra,  in  which 
It  appeared  that  the  deceased  was  killed  in 
New  Mexico,,  and  In  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Beezeley,  snpra.  In  bc^  Instances  the  ad- 
ministrator was  appointed  In  Texas,  and  the 
action  brought  onder  the  federal  Employ- 


ers' Liability  Act  The  same  Is  tme  of  East- 
em  By.  Co.  o(  New  Mexico  v.  Ellis,  supra. 

In  M.  P.  B.  K.  Co.  V.  Lewis,  24  Neb.  848, 
40  N.  W.  401,  2  I*  B.  A.  67,  It  appeared  that 
the  deceased  was  killed  in  Kansas,  the  ad- 
ministrator was  appointed  in  Nebraska,  and 
the  suit  brought  in  the  latter  state  under 
the  Kansas  statute.  It  was  held  that  tbe 
suit  was  well  brought. 

In  Dennlck  v.  Central  B.  B.  Co.,  lOS  U.  8. 
11,  26  L.  Ed.  439,  the  facts  were  that  the 
decedent  was  killed  In  a  railway  accident 
in  New  Jersey,  the  administrator  was  ap- 
pointed in  New  York,  and  the  action  brought 
in  the  latter  state.  The  New  Jersey  statute 
giving  the  cause  of  action  provided  that 
acti(»i8  based  «mi  it  should  be  brought  by  an 
administrator.  It  was  objected  In  the  case 
that  an  administrator  could  not  be  appointed 
In  New  York  and  bring  suit  there.  The  court 
held  that  the  right  of  action  was  transitory, 
and  tbe  administrator  might  be  appointed 
and  the  suit  brought  in  any  jurisdiction 
where  the  defendant  might  be  found. 

We  are  referred  to  the  case  of  L.  &  N.  B. 
B.  Co.  V.  Herb,  125  Tenn.  408,  143  S.  W.  113S, 
as  an  authority  in  opposition  to  the  views 
herein  expressed.  As  pointed  oat  in  Sharp 
V.  Railroad,  supra,  the  fundamental  mis- 
conception in  Ballroad  v.  Herb  was  in  the 
view  that  nothing  could  authorize  the  ap- 
pointment of  an  administrator  in  this  state 
except  the  existence  of  technical  assets,  ca- 
pable of  appropriation  to  the  payment  of 
debts,  and  specUlcaUy  In  holding  that  the  ex- 
istence of  a  claim  for  wrongful  death  would 
not  alone  justify  such  appointment  It  is 
clear  from  tbe  discussion  in  Sharp  v.  Ball- 
road,  supra,  and  from  the  discussion  and 
authorities  in  the  present  case,  that  we  must 
recede  from  the  views  entertained  in  Bail- 
road  V.  Herb  on  the  point  just  referred  to. 

It  results  that  the  Court  of  Civil  Appeals 
committed  no  error  in  reversing  the  trial 
judge,  and  in  dismissing  tbe  proceedings 
Instituted  In  the  county  court  of  Hamilton 
comity  to  recall  the  administration  previously 
granted  in  that  court.  The  judgment  of  the 
Court  of  Civil  Appeals  will  therefore  be  af- 
firmed. 

We  observe  in  the  record  a  motion  to  CMO- 
pel  the  plaintiff  to  elect  between  the  right  at 
action  claimed  under  the  federal  Employers' 
Liability  Act,  and  that  claimed  under  the 
Alabama  statute.  In  what  we  have  sold  as 
to  the  supremacy  of  the  federal  law  we  are 
not  to  be  understood  as  expressing  an  opinion 
on  this  subject,  as  it  does  not  oome  before  us 
on  the  present  hearing,  and  we  find  author- 
ities on  both  Bides  of  the  question.  Cases 
cited  in  notes  218  and  219,  p.  79,  of  47  L.  R. 
A.  (N.  8.),  parts  of  an  extensive  note  oo  the 
federal  act,  under  Lamphere  v.  Oregon  B. 
&  Nav.  Co.,  47  L.  R.  A.  (N.  S.)  4^-84. 


BUCHANAN  J.,  dissents. 
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JACKSON  et  aL  T.  THORNTON  «t  aL 
(Supreme  Court  of  Tennessee.     Oct.  30,  1915.) 

1.  Bastabds  «=»3  —  Evidence  —  Pbesttup- 
TioN  or  Legitimact. 

The  presamption  of  the  legitimacy  of  a  child 
bom  during  wedlock  is  indulged,  though  ante- 
nuptial conception  is  made  to  appear. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  H  4,  6;    Dec.  Dig.  <S=>3.] 

2.  Bastabds  <@=33  —  Evidencic  —  Pbesuuf- 

TION     OF    LEOITIMACT. 

The  presumption  of  the  legitimacy  of  a  child 
bom  during  wedlock  is  weakened  and  may  be 
overcome  by  a  less  weight  of  evidence  where 
antenuptial  conception  is  shown. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  IS  4.  5;   Dec.  Dig.  «=»3.] 

3.  Bastabds    €=>3    —    EIvidence — Pbbsump- 

TION  OF  LEOnniAOT. 

Though  antenuptial  conception  is  shown, 
clear,  strong,  and  convincing  testimony  must  be 
adduced  to  overcome  the  presumption  of  the  legiti- 
macy of  a  child  bom  in  wedlock,  and  a  mere 
preponderance  is  not  enough,  nor  may  testimony 
of  mere  rumor  and  suspicion  among  neighbors 
touching  the  paternity  of  the  child  overcome  the 
presumption. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  g{  4,  5;   Dec.  Dig.  <S=5>3.] 

Appeal  from  Chancery  Court,  Jefferson 
County;    H.  N.   Cate,  Special  Chancellor. 

Action  by  William  Jackson  and  others 
against  Cal  Thornton  and  others.  From  a 
Judgment  for  defendants,  complainants  ap- 
peal.   Affirmed. 

Walsh  &  Ely  and  J.  Arthur  Atchley,  all 
of  KnoxTllle,  for  appellants.  C.  T.  Bankln, 
of  Jefferson  City,  for  appellees. 

WILLIAMS,  J.  Complainants  sue  to  re- 
cover land,  claiming  to  be  the  heirs  at  law 
of  one  Houston  Jackson.  Defendants  dalm 
under  a  deed  executed  by  Fred  Jackson,  who, 
they  contend,  was  the  only  child  and  heir  of 
Hoaston  Jackson. 

The  legitimacy  of  Fred  Jackson  Is  the  sole 
question  for  determination. 

Houston  Jackson  was  a  colored  man,  and 
Intermarried  with  a  yonng  colored  girl, 
Bachael  Gentry.  Fred  Jackson  was  borne  by 
Bachael  after  the  marriage.  This  fact  Is 
clearly  established.  The  proof  tends  to  show 
that  the  child  was  b!om  three  or  four  months 
after  the  marriage,  and  there  Is  proof  indi- 
cating that  he  was  begotten  by  a  white  man 
in  whose  family  the  mother  had  worked  as 
a  servant  girl  Just  before  her  marriage,  and 
while  she  was  being  courted  by  Houston 
Jackson. 

The  proof  as  to  the  paternity  of  the  child 
is  so  mixed  as  to  make  the  case  turn  on  the 
presumption  as  to  legitimacy  raised  by  the 
law  in  favor  of  the  legitimacy  of  one  born  In 
wedlock,  as  we  have  found  that  Fred  Jack- 
son was. 

The  earlier  rule  of  the  common  law  was 
that  the  presumption  of  legitimacy  growing 
out  of  birth  during  wedlock  was  so  far  con- 


dustre  as  that  It  could  he  orercome  only  1^ 
proof  of  Impotence  on  the  port  'of  the  hus- 
band or  his  a4)sence  from  the  realm  ("beyond 
the  four  seas")  during  the  period  when  the 
child  must  in  the  course  of  nature  have  been 
begotten;  but  the  hardship  worked  by  that 
rule  led  to  its  modiflcatlon  by  the  courts  of 
nearly,  if  not  quite,  all  Jurisdictions,  indnd- 
ing  this  court.  (Tannon  y.  Cannon,  7  Humph. 
(26  Tenn.)  410. 

[1]  The  authorities  differ  on  the  ];M>inl  as 
to  whether  if  it  be  made  to  appear,  as  here, 
that  (kmception  antedated  the  nuptials,  the 
presumption  Is  then  weakened.  All  the  au- 
thorities agree  that  the  presumption  of  legit- 
imacy continues  to  be  Indulged  In  such  case. 

[2]  Some  of  the  courts  hold  that  the  pre- 
sumption in  such  case  must  arise  from  the 
fact  of  the  marriage,  and  not  from  sexual 
intercourse  assumed  to  result  from  the  mar- 
riage, and  that  the  presumption  of  legitimate 
birth  Is  therefore  so  far  weakened  as  that  it 
may  be  overcome  'by  a  leas  weight  of  evi- 
dence. Wilson  V.  Babb,  18  8.  C.  59;  Wright 
V.  Hicks,  15  Ga.  171,  60  Am.  Dec.  687. 

In  other  cases  it  Is  held  that  antenuptial 
conception  does  not  weaken  the  presumption 
of  legitimacy  arising  ffom  birth  after  the 
marriage.  Dennlson  v.  Page,  29  Pa.  42,  79 
Am.  Dec.  644;  McCuUock  v.  McCullock,  69 
Tex.  682,  7  8.  W.  598,  6  Am.  St  Bep.  96; 
Wallace  v.  Wallace,  137  Iowa,  37,  114  N. 
W.  527,  14  L.  B.  A.  (N.  S.)  544,  126  Am.  St 
Bep.  268,  16  Ann.  Caa  761.  We  think  the 
better  rule  Is  that  laid  down  in  the  first  Une 
of  cases. 

[8]  But,  even  so,  we  hold  that,  In  respect 
of  the  weight  of  the  evidence  required  to 
override  the  presumption,  clear,  strong,  and 
convincing  testimony  must  be  adduced  by 
him  who  alleges  illegitimacy.  A  mere  pre- 
ponderance in  his  favor  is  not  enough;  nor 
may  testimony  of  mere  rumor  and  suspicion 
among  neighbors  touching  the  true  paternity 
of  the  child  avail  to  overcome  the  presump- 
tion. Scott  V.  Hilleriberg,  85  Va.  245,  7  S. 
E.  377;  Bethany  Hospital  Co.  v.  Hale,  64 
Kan.  367,  67  Pac.  848;  8  Enc.  Ev.  171. 

The  proof  Intfoduced  by  complainant  to 
largely  of  that  character.  The  chancellor 
properly  held  It  not  sufficient  to  the  award 
of  relief  to  complainants.    Affirmed. 


BIVENS  V.  STATE3. 

(Supreme  Court  of  Tennessee.    Oct  23,  1915.) 

Fish    €=>9— Pbesebvatiow  —  Statdtbs  —  Im- 
plied Repeal. 

Acts  1897,  c.  67,  made  it  unlawful  to  ex- 
plode dynamite  in  any  stream,  lake,  or  pond, 
and  made  any  violation  a  felony.  Acta  1907, 
c.  489.  made  it  unlawful  to  kill  or  wound  by  the 
use  oi  dynamite  any  fish  in  any  stream,  lake, 
river,  or  pond,  and  made  any  violation  a  misde- 
meanor. Defendant  was  convicted  under  a  pre- 
sentment under  the  1897  statute.  Eeld,  that 
the  1897  act  was  impUcdly  repealed  by  that  of 
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1007,  BO  that  no  eonTiction  onder  it  eould  b« 
Bustained. 

[Ed.  NotQ.— For  other  cases,  see  Fish,  Cent. 
Dig.  H  17,  18;  Dec.  Dig.  «=»9.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; S.  G.  Brown,  Judge. 

Bert  Bivens  was  convicted  of  dynamiting 
a  stream  Inhabited  by  flsti,  and  he  appeals. 
Beversed. 

J.  D.  Penland,  of  Madisonville,  and  E.  E. 
Ivlns,  of  Athens,  for  appellant  The  As- 
sistant Attorney  General,  for  the  State. 

WILLIAMiS,  J.  The  plaintiff  in  error  was 
tried  and  conyieted  under  a  presentment  for 
dynamiting  a  stream  inhabited  by  fish,  which 
presentment  was  under  and  closely  followed 
the  language  of  Act  1897,  c.  57,  which 
provided  that  it  shall  be  unlawful  for  any 
person  to  use,  procure,  cause  or  assist  in 
procuring  the  explosloh  of  any  dynamite  or 
any  other  explosive  material  whatever  m  any 
stream,  lake  or  pond  in  this  state. 

The  second  section  of  that  act  made  Its 
violation  a  felony  punishable  by  imprison- 
ment in  the  penitentiary  for  not  less  than 
one  year,  or  more  than  three  years. 

The  Jury  found  the  accused  guilty,  but  his 
punishment  was  in  the  judgment  fixed  to  be 
a  fine  of  $200,  and  imprisonment  in  ]ail  for 
six  months.  This  punishment  was  e^'idently 
meant  to  be  that  provided  for  by  a  later  act 
now  to  be  outlined. 

The  General  Assembly,  by  Act  1907,  c. 
489,  p.  1649,  enacted  a  comprehensive  stat- 
ute for  the  protection  and  preservation  of 
fish  in  this  state,  section  2  of  which,  in  sub- 
stance, provided:  That  it  shall  be  unlawful 
for  any  person  to  kill  or  wound  any  fish  in 
any  of  the  streams,  lakes,  rivers  or  ponds  In 
tills  state  by  dynamite,  giant  powder,  etc. ; 
and  declaring  a  violation  to  be  a  misdemean- 
or, and,  providing  that  upon  conviction,  a 
fine  of  $200  and  Imprisonment  of  not  less 
than  six  months  nor  more  than  one  year 
should  be  the  punishment. 

In  this  court,  the  able  Assistant  Attorney 
General  insists  that,  while  this  Judgment,  as 
to  the  punishment,  was  erroneous,  it  may 
and  should  be  corrected  in  this  court  by  the 
entry  of  a  Judgment  here  calling  for  the 
punishment  fixed  by  the  act  of  1897 — impris- 
onment for  not  less  than  one  year  in  the 
penitentiary. 

This  is  resisted  by  counsel  for  plaintiff  in 
error,  who  insist  that  their  client  was  pre- 
sented for  a  violation  of  the  earlier  act,  spe- 
cifically, and  not  for  killing  or  wounding 
fish,  that  the  act  of  1907  operated  to  repeal 
that  act  by  implication,  and  that  the  pre- 
sentment cannot  be  referred  to  the  later  act. 
Therefore,  it  is  urged,  no  conviction  of  the 
accused  can  be  upheld. 

It  does  appear  that  the  act  of  1897  made 
the  use  by  explosion  of  dynamite  In  any 
stream  of  water  a  felony,  while  the  statute 


passed  10  years  later  made  the  Mlling  or 
wounding  of  any  fish  by  the  use  of  dynamite 
a  misdemeanor.  May  both  acts  stand,  or 
was  the  earlier  impliedly  repealed  by  the 
later  act? 

As  noted,  the  act  of  1907  prescribed  a  com- 
prehensive system  for  the  protection  of  flA, 
inclusive  of  the  protection  thereof  from  be- 
ing killed  by  dynamite.  °  If  both  acts  stand, 
we  have  the  anomalous  condition  that  for 
the  explosion  of  dynamite  that  does  not  ef- 
fect the  death  or  wounding  of  fish  a  punish- 
ment for  a  felony  is  prescribed,  whereas  for 
a  consummation  of  such  attempt  by  an  ac- 
tual killing  or  wounding  of  fish  a  punishment 
for  a  misdemeanor  is  stipulated.  We  can- 
not Impute  such  a  result  as  one  purposed  by 
the  Legislature.  Rather  does  it  seem  that 
by  the  later  act,  outlining  a  general  and 
amplified  system,  the  entire  subject  was  in- 
tended to  be  covered,  with  result  that  the 
earlier  statute  was  repealed  by  implication. 
We  so  hold. 

The  presentment  not  being  under  the  act 
of  1907,  or  for  the  killing  or  wounding  of 
fish,  the  result  is  that  a  eonTiction  cannot 
be  sustained  by  us.  The  presentment  charg- 
ed nothing  denounced  as  an  offense  by  any 
existing  statute. 

Reversed. 


STANDARD  KNITTING  MILLS  r.  HICK- 
MAN. 

(Supreme  Court  of  Tennessee.    Oct.  80,  191S.) 

1.  Masteb  and  Sebvant  <S=>155— Liabilitt 

FOB  INJUBIKS— FaILVBE  TO   WaBBANT. 

An  employ^  working  on  a  mangle,  as  she 
stepped  down  from  the  platform  on  which  she 
worked  to  go  back  of  the  machine,  slipped  on 
a  place  where  a  scrubwoman' had  just  put  soapy 
water.  Thoujfh  she  had  worked  on  the  mangle 
only  a  few  hours,  it,  and  the  floor  about  it,  were 
in  view  of  her  accustomed  working  place,  and 
she  knew  that  the  scrubwoman  mopped  the  floor 
about  twice  a  week,  and  knew  also  the  route 
taken  by  the  scrubwoman  as  she  passed  the  man- 
gle. Her  attention  had  been  directed  to  the  ma- 
chine, which  was  so  hot  that  it  would  bum  one's 
hand,  but  on  leaving  the  machine  she  had  noth- 
ing to  do  but  keep  away  from  the  machine. 
Held,  that  the  danger  of  Blipping  was  so  simple 
and  obvious  that  it  was  not  Incumbent  on  the 
employer  to  warn  her  of  the  danger,  and  it  was 
immaterial  that  she  had  been  absorbed  in  her 
work,  as  she  was  relieved  of  this  tension  when 
she  stepped  down  and  away. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  810;  Dec.  Dig.  <8=al55.] 

2.  Masteb  and   Sebvant  «=»185— Liability 
FOB  Injuries— Unsafi!  "Place"  to  Wobk. 

The  word  "place,"  within  the  rule  requir- 
ing an  employer  to  furnish  a  safe  place  of  work, 
means  the  premises,  or  some  part  of  the  prem- 
ises, where  the  work  is  done,  and  does  not  com- 
prehend mere  negligent  acts  of  fellow  servants 
rendering  the  place  dangerous  for  the  time  be- 
ing, as  by  way  of  some  transient  peril 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  335-^21;  Dec.  Dig.  ig=> 
185. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Place.} 


C=>For  other  cases.Bae  same  topic  and  KEY-NUMBEK  In  all  Key-Numbered  OlgesU  and  Indexe* 
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Appeal  from  Glrcnlt  Coart,  Knox  County ; 
Von  A.  Huffaker,  Judge. 

Action  by  Jessie  Hickman  against  the 
Standard  Knitting  Mills.  A  judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals,  and  defendant  appeals.  Reversed, 
and  motion  for  peremptory  instructions  sus- 
tained. 

Maynard  &  Lee  and  Jourolmon  &  Welcker, 
all  of  KnoxTllle,  for  appellant  Harris  & 
Beeler,  of  Knoxrllle,  for  appellee. 

WILLIAMS,  J.  [1]  Jessie  Hickman,  a 
young  woman  aged  18  years,  was  engaged  in 
running  a  mangle  or  ironing  machine  in  the 
mill  of  plaintiff  in  error,  at  the  time  she  was 
injured.  Her  duties  were  to  put  unfinished 
underwear  between  heated  rollers  in  the  ma- 
chine, and  after  a  dozen  garments  were  so 
placed,  her  duty  was  to  go  behind  the  ma- 
chine, collect  the  ironed  garments  that  had 
passed  through,  and  place  them  where  they 
were  to  be  further  worked  on  by  other  em- 
ployes. 

While  engaged  in  feeding  the  garments  in 
the  machine,  she  stood  fronting  the  machine 
on  a  platform,  which  was  about  4  or  5  Inches 
above  the  floor  level,  from  which  she  stepped 
to  the  floor  in  going  to  the  rear  of  the  ma- 
chine. 

The  usual  place  of  work  of  the  employe 
had  been  at  a  table,  folding  the  finished  gar- 
ments for  boxing,  but  In  the  same  room 
where  the  mangle  stood.  She  had  been 
changed  to  the  mangle  at  the  commencement 
of  work  at  7  o'clock  in  the  morning,  before 
the  injury  at  12:45  in  the  afternoon.  She 
had  had  no  previous  experience  at  the  man- 
gle, save  a  few  minutes  on  two  previous  oc- 
casions. The  mangle  and  the  fioor  about  it 
were,  however,  in  view  of  her  accustomed 
working  place. 

About  twice  a  week  a  scrubwoman  cus- 
tomarily mopped  the  floor  of  the  room  to  re- 
move oil  and  dirt;  that  she  did  so  was 
known  to  the  plaintiff  employe,  who  knew 
also  the  route  taken  by  the  scrubwoman  as 
she  passed  the  mangle. 

The  plaintiff,  after  putting  through  the  ma- 
chine a  dozen  garments  just  after  the  noon 
hour,  stepped  down  from  the  platform  to  go 
back  of  the  machine,  when  she  slipped  on  the 
floor  at  a  place  where  the  scrubwoman  had 
just  put  soapy  water,  and  received  the  in- 
juries for  which  this  suit  was  brought. 

She  testifies  that  no  one  had  warned  her, 
and  that  she  did  not  look  to  see,  nor  did 
she  know,  that  the  water  was  standing  where 
she  stepped ;  that  while  the  fioor  was  being 
mopped  by  the  scrubwoman  plaintiff  had  her 
attention  directed  to  the  machine,  which  was 
so  hot  that  It  would  burn  one's  hand  if  touch- 
ed against  its  metal  rollers.  When  she  got 
off  of  the  platform  she  "had  nothing  to  do 
but  to  keep  away  from  the  machine,  and  was 
not  bothered  for  lack  of  light." 

The  rear  of  the  machine  could  have  been 


reached  by  going  from  plaintiff's  standing 
place  around  the  other  end  where  the  floor  is 
not  shown  to  have  been  wet  at  the  time, 
though  the  usual  route  was  the  one  taken  by 
plaintiff.  The  scrubwoman  was  yet  at  work 
near  the  machine  when  plaintiff  fell,  and 
while  not  right  at  the  spot,  she  was  at  plain- 
tiff's side  at  that  end  of  the  mangle;  she 
had  not  gone  away  and  left  the  soapy  wa- 
ter on  the  floor. 

The  theory  of  plaintiff  for  a  recovery  Is 
that  the  place  of  work  was  unexpectedly 
made  dangerous,  and  that  she,  without  ex- 
perience at  that  place  of  work,  was  given  no 
warning  of  the  dangerous  situation. 

The  Court  of  Civil  Appeals  sustained  this 
theory.  We  are  asked  to  review  Its  Judg- 
ment and  to  rule  that  the  facts  made  a  case 
for  a  directed  verdict  of  nonliability  on  the 
part  of  the  employer. 

In  our  opinion  the  trial  judge  and  that 
court  should  have  sustained  the  motion  for 
such  peremptory  instructions,  on  the  groand 
that  the  danger  was  so  simple  and  obvious  as 
that  the  employe  could,  at  a  glance,  observe 
and  comprehend  for  herself,  and  so  obvious 
as  that  It  was  not  incumbent  on  the  employ- 
er to  give  her  warning.  Plaintiff  knew  that 
the  floors  were  cleaned  by  mopping  them 
with  soapy  water  at  intervals,  and  also  the 
direction  the  colored  woman  took,  in  doing 
BO,  as  the  latter  passed  the  machine  in  ques- 
tion. 

In  the  case  of  Ferguson  y.  Phoenix  Cotton 
MiUs,  106  Tenn.  236,  61  S.  W.  53,  the  plain- 
tiff employe  complained  of  an  injury  caused 
by  a  hole  In  the  floor  at  his  working  place, 
where  he  bad  been  employed  only  five  days. 
The  court  held  that  any  such  danger  was  ob- 
vious; apd,  denying  the  right  to  recover, 
said: 

"It  was  not  incumbent  on  the  defendant  to 
prove  that  the  plaintiff  had  knowledge  of  a  de- 
fect which  was  plain  and  obvious.  •  •  •  It 
does  not  require  experience  to  see  a  hole  in  the 
floor,  and  as  these  were  necessary  for  the  drain- 
age of  the  floor,  it  was  one  of  the  risks  •  •  • 
assumed,  and  was  so  simple  and  obvious  that 
experience  was  not  an  element  to  be  considered 
in  determining  the  question  of  liability,  nor  was 
it  such  as  was  incumbent  on  the  defendant  to  in- 
struct about" 

See,  also,  Brewer  t.  Tennessee  Coal,  etc., 
Co.,  97  Tenn.  615,  37  S.  W.  549;  8  Labatt. 
Master  &  Servant  (2d  £d.)  §i  1000,  1144,  cit- 
ing Ferguson  v.  Phoenix  Cotton  Mills,  supra ; 
Cudaby  Packing  Co.  v.  Marcan,  106  Fed.  645, 
46  C.  C.  A.  615,  64  L.  R.  A.  258;  Omaha 
Packing  Co.  v.  Sanduski,  155  Fed.  807,  84 
C.  O.  A.  89,  19  L.  R.  A.  (N.  S.)  355;  KUne  V. 
Abraham,  178  N.  Y.  377,  70  N.  B.  923. 

In  Thompson  t.  Norman  Paper  Co.,  169 
Mass.  416,  48  N.  E.  757,  It  appeared  that  a 
beam  on  which  the  plaintiff  employe  slipped 
and  fell  was  wet,  and  had  been  made  more 
slippery  by  the  placing  thereon  of  soda  ash, 
which  was  used  for  cleaning  purposea.  The 
common  use  of  soda  ash  in  the  mill  was 
known  to  the  employe,  but  according  to  his 
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testimony  he  did  not  know  it  had  been  used 
in  the  particular  place.  The  negligence  aver- 
jred  was  in  the  failure  to  warn  the  plaintiff 
that  the  soda  ash  had  been  so  used.  The 
court  held  that  the  case  should  have  I>een  tak- 
en front  the  Jury,  saying: 

"Plainly  it  would  have  been  unreasonable  to 
require  his  employers  to  have  some  one  at  hand 
to  notify  him  that  the  beam  was  wet,  and  that 
aoda  ash  had  been  nsed.  *  •  •  The  superin- 
tendent was  warriinted  in  assuming  that  the 
plaintifF  would  use  his  eyes,  and  in  supposing 
that  he  would  know  that  soda  ash  might  have 
been  employed." 

See^  also,  Klelnest  t.  Kunhardt,  160  Mass. 
230.  35  N.  E.  45& 

In  accord  with  the  above  is  the  case  of 
Goudie  V.  Foster,  202  Mass.  226,  88  N.  E. 
663,  applying  the  rule  to  a  laundry  floor  made 
slippery  by  an  accumulation  of  starch  satu- 
rated with  water.  The  plaintiff  was  held 
to  have  assumed  the  risk  of  a  slippery  floor. 

In  Hattaway  v.  Atlanta  Steel,  etc.,  Co., 
155  Ind.  507,  58  N.  E.  718,  a  floor  was  made 
slippery  by  oil  being  spilled  thereon,  over 
which  sawdust  was  thrown  to  absorb  the  oil, 
and  the  plaintiff  knew  of  the  practice.  Plain- 
tiff was  injured  by  slipping  thereon  while 
using  the  floor  in  the  prosecution  of  his 
work;  bat  the  court  held  the  employer  not 
liable,  on  the  ground  that  the  condition  was 
fully  exposed  to  view  and  the  risk  an  ob- 
vious one. 

The  plaintltTs  attitude  for  a  recovery  is 
not  changed  by  reason  of  any  absorption  In 
or  a  diverting  of  her  attention  to  any  dan- 
gers about  her.  The  danger  was  that  of 
baring  a  Iiand  burned  by  or  caught  between 
the  rollers  of  the  mangle,  and  that  absorbed 
the  plaintiff  only  while  she  stood  placing  the 
garments  between  the  rollers.     She  was  re- 


lieved of  tension  when  she  stepped  down  and 
away.  As  plaintiff  herself  phrased  ll:  "I 
had  nothing  to  do  but  to  keep  away  from  the 
machine."  She  was  just  leaving  the  place 
that  was  ordinarily  dangerous,  and  she  was 
not  Injured  by  the  rolls  of  the  mangle. 

Moreover,  it  would  seem  that  if  such  were 
not  the  normal  (or,  to  reverse  the  phrase,  not 
the  fairly  fixed  abnormal)  condition  of  the 
floor,  but  that  the  slipperiness  was  caused  by 
the  neglect  of  the  scrubwoman,  this  was  the 
fault  of  a  fellow  servant,  and  the  plaintiff 
cannot  recover.  Murphy  v.  American  Rub- 
ber Co.J  159  Mass.  266,  34  N.  E.  268;  Omaha 
Packing  Co.  v.  Sanduski,  supra. 

[J]  The  defect  was  no  more  a  structural 
one  than  would  have  been  a  negligent  leav- 
ing on  the  floor  of  her  mop  by  the  scrubwo- 
man. The  theory  of  plaintiff  is  based  upon 
a  misconception  or  confusion  of  terms.  The 
word  "place,"  within  the  meaning  of  the 
rule  that  requires  an  employer  to  furnish  a 
same  place  of  work,  means  the  premises,  or 
some  part  of  the  premises,  where  the  work 
Is  done,  and  does  not  comprehend  mere  neg- 
ligent acts  of  the  fellow  servants  that  ren- 
der the  place  dangerous  for  the  time  being, 
as,  for  example,  by  way  of  some  transient 
peril.  Southern  Indiana  R.  Co.  v.  Harrell, 
161  Ind.  689,  68  N.  E.  262,  63  L.  R.  A.  460; 
Herman  v.  Port  Blakely  Mill  Co.  (D.  C.)  71 
Fed.  853;  Haskell,  etc.,  Co.  v.  Przezdzian- 
kowski,  170  Ind.  1,  83  N.  B.  626,  14  L.  R.  A 
(N.  S.)  972,  127  Am.  St.  Rep.  352 ;  8  Words 
and  Phrases,  Second  Series,  1038. 

For  failure  to  sustain  the  motion  for  per- 
emptory instructions  interposed  by  the  de- 
fendant, the  Judgment  of  the  Court  of  Civil 
Appeals  is  reversed.  Judgment  here  sus- 
taining that  motion. 
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OtTMBERLAND  TELEPHONE  &  TEIiB- 
GRAPH  00.  V.  MAYFIELD  WA- 
TER &  LIGHT  CO. 
(Court  of  Appeals  of  Kentncky.    Oct  27,  191S.) 

Contribution   «=5>5— Joint  Tobt-Fba80BS— 

Right  to  Contbibdtion. 

Through  the  negligence  of  an  electric  com- 
pany in  allowing  the  insulation'  to  wear  off  of 
one  of  its  wires,  and  that  of  a  telephone  com- 
pany in  stringing  its  wires  too  low,  a  connec- 
tion between  the  light  wire  and  the  telephone 
wire  was  formed,  resulting  in  the  death  of  a 
telephone  lineman,  whose  administratrix  recov- 
ered from  the  light  company.  Held,  that  the 
negligence  of  both  was  concurrent,  and  the  light 
company  could  not  enforce  contribution  against 
the  telephone  company. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Cent.  Dig.  SS  6-9;   Dec.  Dig.  iS=>5.] 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  the  Mayfleld  Water  &  Light  Com- 
pany against  the  Cumberland  Telephone  ft 
Telegraph  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Wheeler  &  Hughes,  of  Paducah,  and  Brutus 
J.  Clay,  of  Atlanta,  Ga.,  for  appellant.  Staa- 
fleld  &  Stanfleld,  of  Mayfleld,  for  appellee. 

TURNER,  J.  In  May,  1912,  Lemuel  Mag- 
ness,  an  employ^  of  the  Cumberland  Tele- 
phone &  Telegraph  Company,  was  kiUed  In 
Mayfleld,  Ky.,  by  an  electric  current  trans- 
mitted to  the  wire  of  the  telephone  company 
from  the  wires  of  the  Mayfleld  Water  &  Light 
Company ;  the  latter  being  a  corporation  en- 
gaged In  furnishing  electricity  to  the  citizens 
of  that  place.  Uls  personal  representative 
instituted  an  action  against  the  two  compa- 
nies Jointly,  wherein  It  was  alleged  that  he 
came  to  his  death  by  reason  of  certain  Joint 
concurrent  negligence  upon  the  part  of  said 
two  corporations.  The  defendants  in  that 
action  filed  separate  answers,  and,  the  issues 
being  completed,  a  trial  was  had  which  re- 
sulted in  a  directed  verdict  for  the  telephone 
company  and  a  Judgment  and  verdict  for  the 
plaintiff  against  the  water  and  light  company. 
The  plaintiff  therein  appealed  from  the  ac- 
tion of  the  court  in  directing  a  verdict  for  the 
telephone  company,  and  the  Judgment  was 
affirmed  upon  the  ground  that  Magness  had, 
as  an  employ^  of  the  telephone  company,  as- 
sumed the  risk  of  which  he  had  full  notice. 
Magness'  Administratrix  v.  Cumberland  Tel. 
ft  Tel.  Co.,  156  Ky.  330,  160  S.  W.  1061. 

The  water  and  light  company  accepted  the 
verdict  and  Judgment  In  the  circuit  court 
against  It  and  satisfied  the  same,  and  there- 
after brought  this  action  against  the  tele- 
phone company  for  indemnity  by  reason  of 
the  payment  thereof. 

The  substance  of  the  petition  is  that  for 
Qtany  years  prior  to  1912  the  plaintiff  had 
maintained  Its  poles  and  wires  on  Seventh 
street,  in  Mayfleld,  and  that  some  time  before 
1912  the  defendant  had  negligently  and  care- 
lessly strung  one  of  Its  telephone  wires  lead- 
ing into  the  residence  of  one  Stephenson  In 


su<di  close  and  dangerous  proximity  to  Its 
heavily  charged  electric  wires  as  to  cause 
said  telephone  wire  to  come  In  contact  there- 
with and  thereby  transmit  the  current  of 
electricity  through  the  telephone  wire  which 
resulted  In  Magness'  death,  and  that  said 
negligent  act  of  the  telephone  company  was 
the  direct,  proximate,  and  efficient  cause  of 
Magness'  death. 

In  the  original  action  the  charge  of  negli- 
gence against  the  water  and  light  company 
was  that  at  the  point  where  they  came  In  con- 
tact with  the  telephone  wire  the  electric 
wires  were  not  sufficiently  or  at  all  Insulated, 
and  that  the  Insulation  thereon  was  old  and 
worn  off,  and  that  It  had  negllgenUy  failed 
to  repair  the  same.  The  Judgment  of  the 
circuit  court  in  the  damage  action  against  the 
water  and  light  company  must  be  deemed 
conclusive  of  Its  negligence  in  this  respect; 
so  that  we  have  a  plaintiff  confessing  its 
negligence  which  contributed  to  bring  about 
the  death  of  a  citizen  demanding  indemnity 
of  a  defendant  whose  concurrent  negligence 
also  contributed  to  that  event  The  only 
question  necessary  to  determine  upon  this 
appeal  Is  whether  the  demurrer  to  the  plain- 
tiff's petition  should  have  been  sustained. 

We  have  here  one  party  conclusively  shown 
to  have  been  negligent  by  the  Judgment  of 
the  court,  in  failing  to  have  its  electric  wires 
Insulated,  and  another  party  shown  to  have 
been  negligent  In  placing  its  telephone  wire 
In  dangerous  proximity  to  the  heavUy  charg- 
ed electric  wires,  and  It  is  apparent  that 
their  concurrent  acts  of  negligence,  each  sepa- 
rate and  distinct  from  the  other,  brought 
about  the  death  of  Magness.  If  the  electric 
wires  had  been  properly  Insulated,  the  con- 
tact of  the  telephone  wire  with  them  would 
not  have  transmitted  the  electric  current,  and 
Magness  would  not  have  been  killed.  On  the 
other  hand.  If  the  telephone  wire  had  not 
been  carelessly  strung  so  near  to  the  electric 
wires  that  it  might  come  in  contact  with 
them,  Magness  would  not  have  been  killed. 
The  separate  acts  of  negligence  of  neither  of 
the  defendants  would  have  brought  about  this 
result,  but  their  two  separate  and  distinct 
acts  of  negligence,  concurring  one  with  the 
other,  at  the  time  and  place,  did  bring  it 
about 

The  appellee,  of  course,  recognizes  the  gen- 
eral rule  that  there  can  be  no  indemnity  be- 
tween tort-feasors,  but  bases  its  right  <^  re- 
covery upon  an  exception  to  that  rule  which, 
has  been  recognized  In  this  state.  The  case 
of  Blocker  v.  City  of  Owensboro,  eta,  129  iCy. 
75,  110  S.  W.  369,  33  Ky.  Law  Rep.  478, 
was  where  In  the  erection  of  a  building  cer- 
tain obstructions  were  permitted  to  remala 
on  the  sidewalk  by  the  owner  of  the  bulldlns 
which  resulted  in  an  injury  to  a  pedestrian, 
and  It  was  held  that,  although  the  person  In- 
jured by  the  obstruction  In  the  street  might 
recover  against  the  dty  alone,  or  against  botb 
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the  city  and  the  person  who  placed  the  ob- 
struction there,  yet  as  between  the  wrongdo- 
ers the  dty  might,  after  satisfying  the  judg- 
ment, be  entitled  to  Indemnity  from  the  per- 
son who  placed  the  obstruction  In  the  street 

In  City  of  Georgetown  t.  Groff,  136  Ky.  662, 
124  S.  W.  888,  the  same  principle  Is  laid 
down. 

In  Pullman  Company  r.  C,  N.  O.  &  T.  P. 
Ky.  Co..  147  Ky.  498,  144  S.  W.  385,  a  brake- 
man  of  the  railway  company  was  Injured  by 
reason  of  a  defective  brake  staff  on  a  car 
which  had  been  constructed  for  it  by  the 
Pnllman  Company,  the  defectlTe  brake  stall 
being  painted  oyer.  The  brakeman  recovered 
a  Judgment  against  the  railway  company,  and 
it  brought  suit,  after  ikying  the  judgment, 
against  the  Pullman  Company  for  Indemnity; 
the  court  there  permitting  a  recovery  because 
the  Pullman  Company  was  primarily  negli- 
gent and  created  the  danger  and  painted  over 
the  defective  brake  staff,  so  that  the  defect 
could  not  be  easily  discovered  by  inspection. 

In  all  of  these  cases  it  will  be  observed 
that  the  primary  and  efficient  cause  of  the 
Injury  was  the  negligence  of  one  party,  and 
that  the  other  party  was  held  Uable  to  the 
injured  party  for  negligence  of  a  lesser  de- 
gree and  of  a  different  character.  In  those 
cases  there  was  no  concurrent  negligence  of 
equal  degree,  and  ^e  distinction  between 
them  and  cases  of  this  character  was  pointed 
out  by  the  court  in  the  last-named  case, 
wher^  it  said: 

"This  waa  not  a  case  of  concurrent  negli- 
gence by  two  wrongdoers.  The  negligence  of 
the  lailroad  company  consisted  simply  in  its 
failare  to  discover  the  prior  negligence  of  the 
PoUman  Company.  The  railroad  company  did 
not  create  the  danger ;  it  simply  used  the  car 
for  the  parpose  for  wliich  it  was  intended.  In 
Union  Stackyards  Company  v.  C,  B.  &  Q.  R. 
B.  Co.,  196  D.  S.  217  [25  Sup.  Ct.  226,  49  I* 
£d.  453,  2  Ann.  Cas.  525J,  neither  company  had 
created  the  danger.  Each  was  alike  negligent 
in  inspection.  In  that  case  it  could  not  be  said 
that  the  defendant's  negligence  was  primarily 
the  cause  of  the  trouble.  The  same  is  true  of 
the  other  cases  relied  on  by  appellant." 

The  &ct8  of  this  case  bring  It  within  the 
rule  laid  down  In  City  of  Louisville  v.  Louls- 
vlUe  Ry.  Co.,  156  Ky.  141,  160  S.  W.  771,  49 
Lu  B.  A.  (N.  S.)  350.  That  was  a  case  in  which 
a  man  driving  along  a  street  of  Louisville  In 
a  vragon  ran  into  a  hole  In  the  street  ana 
was  thrown  out  of  the  wagon  |onto  an  ad- 
jacent railway  track  where  a  street  car  ran 
over  and  klUed  him.  A  judgm^it  was  en- 
tered for  damages  against  the  city,  and  it 
Instltnted  its  action  against  the  railway  com- 
pany for  contribution  upon  the  ground  that 
tliey  were  each  equally  negligent,  and  their 
conciirrent  negligence  had  caused  the  man's 
death.  After  a  review  of  the  authorities,  this 
coart.  In  denying  a  recovery  to  the  city,  said: 

**The  negligent  act  of  each  was  the  violation 
of  a  daty  it  owed  to  the  public.  Operating  con- 
currently, the  two  negligent  acts  brought  about 
the  result.  They  were  each  equally  remiss  in 
the  performance  of  their  duties  to  the  public. 


That  being  true,  when  either  appeals  'to  the  pub- 
lip,  through  its  courts,  for  redress  against  the 
other,  it  will  be  denied,  and  they  will  be  left 
where  they  are  found.  The  machinery  of  the 
courts  will  not  be  put  In  motion  to  refleve  one 
wrongdoer  from  the  consequences  of  his  wrong- 
ful act  against  another  wrongdoer  equally  guilty. 
No  citizen  has  a  right  to  invoke  the  aid  of 
the  courts  for  redress  when  it  is  necessary  for 
him  in  stating  his  complaint  to  say  that  he  and 
another,  by  reason  of  a  breach  of  pubUc  duty 
upon  the  part  of  each  of  them,  have  caused  in- 
jury or  death  to  another  citizen ;  and  it  matters 
not  that  their  several  breaches  were  separate 
and  distinct  from  each  other,  and  that  neither 
participated  in  or  was  connected  with  the 
breach  of  the  other,  if  the  two  breaches  concur- 
red to  bring  about  the  result." 

The  recent  case  of  Owensboro  By.  Ga  v. 
L.  H.  &  St  L.  Ry  Co.,  165  Ky.  683,  178  S. 
W.  1043,  was  an  action  by  the  railroad  com- 
pany against  the'  dlty  railway  company 
for  indemnity  or  .  contribution  becanse 
of  a  judgment  rendered  against  the  railroad 
company  In  favor  of  one  who  had  been  In- 
jured by  a  live  wire  whldi  a  train  of  the 
railroad  company  had  run  into  and  caused 
to  falL  In  the  action  for  the  injury  the 
negligence  alleged  against  the  street  car  com- 
pany was  that  it  allowed  this  wire  to  swing 
so  low  as  to  render  it  unsafe  and  dangerous, 
and  the  negligence  alleged  against  the  rail- 
road company  was  that  it  ran  Its  trala 
against  this  live  wire  and  broke  it  when  tt 
knew  It  was  sagging  low  and  in  a  dangerous 
condition.  The  court  in  tliat  case  went  folly 
into  the  authorities  on  the  subject  and  held 
that  their  negligence  was  concurrent  and 
that  there  could  be  no  contribution  betweai 
them,  following  the  rnle  laid  down  In  City 
of  Louisville  V.  Lonlsyille  Ry.  Co.,  supra. 

In  the  case  at  bar  it  cannot  be  said  that 
the  primary  negligence  or  the  efficient  cause 
is  chargeable  more  to  one  than  to  the  other. 
Their  separate  negligent  acts  concnrred  to 
brhig  about  the  death  of  Magness,  and  with- 
out the  negligence  of  either  the  negligence  of 
the  other  would  not  have  had  that  result 

Under  such  circumstances  there  can  be  no 
recovery,  and  the  demurrer  to  the  petition 
should  have   been   sustained. 

The  judgment  is  reversed  tor  fnrther  pro- 
ceedings consistent   herewith. 


RUTLEDGE  et  aL  v,  WIGGINGTON  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1015.) 

1.  Wilis  €=»70  — 'Vaxidity  —  Law  Govekn- 

INO. 

The  validity  of  a  will,  as  to  persoiial  prop- 
erty, is  determined  by  the  law  of  the  testator's 
domicile  at  the  time  of  his  death,  and,  as  to 
real  property,  by  the  law  of  the  jurisdiction 
wherein  it  is  situated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  184-186;    Dec.  Dig.  «=>70.] 

2.  Wills    iS=115,    132— Validity— Atctesta- 
II0^f. 

Under  Ky.  St.  1909,  !  4828,  providing  that 
if  a  will  is  not  wholly  written  by  the  testator, 
^he  subscription  shall  be  made,  or  the  will  ac- 
knowledged, by  him  in  the  presence  et  at  least 
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two  credible  witnesses,  who  shall  subscribe  the 
will  with  their  names  in  the  presence  of  the  tes- 
tator, a  will  wholly  in  the  handwriting  of  the 
tMtatriz  was  valid,  while  a  will  written  by  some 
one  else  and  attested  by  only  one  witness  was 
not  valid. 

[EM,  Notfc— For  other  cases,  see  Wills,  Cent 
Dig.  H  2S0-2S3,  S41 ;    Dec.  Dig.  «s!>115,  132.] 

Appeal  from  Circuit  Conrt,  Bullitt  County. 

Proceeding  between  Wylle  B.  Rutledge  and 
another  and  E.  Z.  Wlgglngton  and  others  for 
the  probate  of  a  wUL  From  a  Judgment  ad- 
mitting one  of  two  wills  to  probate,  WyUe 
B.  Rutledge  and  another  appeal.    Affirmed. 

T.  C.  Carroll,  of  ShepherdsvlUe,  for  appel- 
lants. J.  R.  Zimmerman,  of  ShepherdsvlUe, 
for  appellees. 

CLAY,  a  Georgia  A.  Wlgglngton,  a  reai- 
doat  of  Bollltt  coanty,  Ky.,  died  on  Decem- 
ber 27,  1011.  There  survived  her  two  sons, 
B.  Z.  Wlgglngton,  J.  L.  Wlgglngton,  one 
daughter,  Cora  Oliver,  and  two  grandchil- 
dren, WyUe  B.  Rutledge  and  Marguerite  Rut- 
ledge, children  of  Mary  Rutledge,  formerly 
Mary  Wlgglngton,  deceased. 

On  January  21,  1909,  Georgia  A.  Wlgglng- 
ton, while  temporarily  residing  In  the  state 
of  Tennessee,  wrote  a  holographic  will.  On 
November  26,  1911,  she  had  prepared  another 
will,  which  she  signed  In  the  presence  of  one 
witness  only.  The  two  wills  In  question 
were  offered  for  probate  in  the  Bullitt  coun- 
ty court,  but  both  were  rejected.  On  appeal 
to  the  Bullitt  circuit  court,  the  wlU  of  Janu- 
ary 21,  1909,  was  adjudged  to  be  the  last 
will  and  testament  of  the  testatrix  and  or- 
dered to  be  probated.  Tne  infant  defend- 
ants, Wylle  B.  Rutledge  and  Marguerite  Rut- 
ledge, appeal. 

While  there  Is  some  evidence  that  the  tes- 
tatrix was  a  resident  of  Tennessee,  the 
weight  of  the  evidence  Is  to  the  effect  that, 
while  she  would  occasionally  make  visits  to 
ber  grandchildren,  who  were '  residents  of 
Tennessee,  she  maintained  her  permanent 
residence  or  domicile  In  Bullitt  county.  On 
this  issne  of  fact  we  see  no  reason  to  dis- 
turb the  finding  of  the  circuit  court 

[1]  The  validity  of  a  will,  as  to  personal 
property.  Is  determined  by  the  law  of  the 
testator's  domicile  at  the  time  of  his  death 
(Vamer  v.  Bevll,  17  Ala.  286;  Murdoch  v. 
Murdoch,  81  Conn.  681,  72  Atl.  290,  129  Am. 
St  Rep.  231;  Knight  v.  Wheedon,  104  6a. 
309,  30  S.  E.  704 ;  Wbble  v.  Winter,  247  111. 
243,  93  N.  E.  145;  Davhi  v.  Upson.  209  111. 
206,  70  N.  E.  602 ;  Tore  T.  Cook,  67  111.  App. 
688;  Evansvllle  lee,  etc.,  Co.  v.  Wlnsor,  148 
Ind.  682,  48  N.  E.  592 ;  Patterson  v.  Ransom, 
55  Ind.  402;  Hussey  v.  Sargent,  116  Ky.  53, 
75  S.  W.  211,  26  Ky.  Law  Rep.  315),  and,  as  to 
real  property,  by  the  law  of  the  jurisdiction 
wherein  it  Is  situated  (Goodman  v.  Winter, 
64  Ala.  410,  38  Am.  Rep.  13 ;  Doe  T.  Pickett, 
61  Ala.  584;  Vamer  v.  Bevll,  supra;  Mur- 
doch V.  Murdoch,  supra;  Readman  v.  Fergu- 


son, 13  App.  Ca&  00;  Frazterr.  Boggs,  37 
Fla.  307,  20  South.  245;  Ciolly  y.  Clark,  20 
Fla.  849;  Knight  v.  Wheedon,  supra;  Dibble 
y.  Winter,  snpra ;  Amrlne  v.  Hamer,  240  IlL 
572,  88  N.  B.  1036;  Evansvllle  Ice,  etc.,  Co. 
V.  Wlnsor,  supra;  Lucas  v.  Tucker,  17  Ind. 
41;  Calloway  v.  Doe,  1  Blackf.  372;  Lynch 
V.  Miller,  54  Iowa,  516,  6  N.  W.  740;  WU- 
Uams  V.  Jones,  14  Btish,  418).  Here  the 
domicile  of  the  testatrix  and  the  real  estate 
are  located  In  this  state. 

[2]  Under  our  statute  a  will,  to  be  valid, 
must  be  wholly  In  the  handwriting  of  tbe 
testator,  or  It  must  be  subscribed  or  acknowl- 
edged by  him  in  the  presence  of  at  least  two 
credible  witnesses,  who  shall  subscribe  the 
will  with  their  names  In  his  presence.  Ken- 
tucky Statutes  1909,  g  4828.  The  will  of 
January  21,  1909,  Is  wholly  in  the  handwrit- 
ing of  the  testatrix,  and  Is  therefore  valid 
under  the  statute.  The  will  of  November 
26,  1911,  written  by  some  one  else.  Is  attest- 
ed by  only  one  witness,  and  Is  not  valid. 

It  follows  that  the  trial  court  did  not  err  In 
adjudging  the  former  will  to  be  the  last  will 
and  testament  of  the  testatrix  and  In  order- 
ing same  to  probate. 

Judgment  affirmed. 


TUSSET  et  al.  v.  HALE  et  al. 

(Court  of  Appeals  of  Kentucky.     Oct  26, 
1915.) 

Ejsctiient  *=»86— Btjbden  of  PaoOF^-Trna. 
The  plaintiffs,  in  an  action  of  ejectment 
who  claimed  under  a  patent  to  a  boundary  of 
land  containing  1,500  acres,  which  recited, 
"There  being  1,000  acres  of  a  prior  claim  in 
this  survey,  could  not  recover  without  show- 
ing that  defendants  were  occupying  land  within 
the  exterior  lines  of  the  patent,  and  without  the 
exclusion ;  there  being  no  merit  in  the  conten- 
tion that  the  words  quoted  did  not  amount  to 
an  exclusion. 

[Ed.  Note.— For  other  cases,  see  Ejectment; 
Cent  Dig.  ||  238-246;    Dec.  Dig.  *=>86.] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  William  Tussey  and  others 
against  George  Hale  and  others.  From  a 
judgment  on  a  directed  verdict  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

C.  B.  Wheeler,  of  Ashland,  for  appellants. 
Smith  &  Combs,  of  Hlndman,  and  James 
Goble,  of  Prestonsborg,  for  appellees. 

f 

NUNN,  J.  In  March,  1843,  a  patent  was 
Issued  to  one  Jonathan  Tussey,  granting  to 
blm  a  certain  boundary  of  land  In  Floyd 
county,  said  to  contain  1,500  acres.  The 
boundary  was  set  forth  In  detail,  but  recit- 
ed, "There  being  1,000  acres  of  a  prior  claim 
In  this  survey."  The  appellants  are  the 
children  and  heirs  at  law  of  Jonathan  Craig 
Tussey.  They  testify  that  he  went  by  the 
name  of  Craig  Tussey,  but  signed  his  name 
Jonathan  Tussey.  They  sued  in  ejectment 
to  recover  the  land  in  question,  claiming  that 
their  father  was  the  patentee,  and  that  he 
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died  Intestate  as  tbe  owner  of  same,  and  tbat 
It  descended  to  them,  and  that  they  aie  now 
tbe  owners  of  It.  After  hearing  the  evi- 
dence In  tb^r  behalf  the  court  peremptorily 
Instructed  the  juiy  to  find  for  tbe  defendants, 
and  tbe  plaintiffs  appeal.  The  luUng  of  the 
oourt  is  Justified  by  the  record. 

It  Is  clear  that  tbe  pat^it  was  Issued  to 
Jonathan  Tussey,  the  grandfather,  Instead  of 
Jonathan  Craig  Tussey,  tbe  father,  of  appel- 
lants. There  is  nothing  la  the  pleadings  or 
proof  to  show  transfer  or  descent  of  the  land 
to  Craig  Tussey. 

While  the  outside  boundary  of  this  surrey 
called  for  1,500  acres,  yet  it  recognizes  the 
existence  of  a  prior  claim  within  the  bound- 
ary amounting  to  1,000  acres.  Appellants, 
in  order  to  dispossess  tbe  appellees,  must 
bare  shown  tbat  tbe  appellees  were  occupy- 
ing the  land  within  tbe  exterior  lines  of  tbe 
Tussey  patent  and  without  the  exclusion. 
Tbe  proof  failed  to  bring  appellants'  case 
within  either  of  these  requirements,  and 
particularly  is  this  true  with  reference  to  the 
exclusions. 

We  see  no  merit  in  appellants'  contention 
tbat  the  words  quoted  from  the  patent  do  not 
amount  to  an  exclusion.  Madison  r.  Owens, 
litt  Sel.  Gas.  281;  Kirk  t.  Williamson,  82 
Ky.  161;  Guthrie  v.  Lewis,  1  T.  B.  Men.  142; 
lie  Moyne  t.  Anderson,  123  Ky.  684,  96  S.  W. 
843,  29  Ky.  I^w  Rep.  1017. 

Tbe  Judgment  is  affirmed. 


SWANK'S  ADM'X  y.  CINCINNATI.  N.  O.  ft 
T.  P.  BY.  CO. 

(Court  of  Appeals  of  Kentucky.     Oct  26, 
1915.) 

Afpkai.  and  B<bbob  «S91000— Extikw— Sttb- 

sxQDERT  Appbals— Evidence. 

Where,  in  an  action  in  damages  by  an  ad- 
ministratrix for  alleged  wrongful  death  of  de- 
cedent, evidence  on  the  new  trial  after  appeal  is 
substantially  the  same  as  on  the  first  trial,  the 
coart  will  not  review  an  order  directing  a  ver- 
dict in  accordance  with  the  decision  on  the  first 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4370-4379 ;  Dec.  Dig.  e=> 
1090.J 

Appeal  firom  <arcult  Court,  Boyle  County. 

Action  by  M.  &  Bwann's  administratrix 
against  the  dnctainati.  New  Orleans  &  Tex- 
as Pacific  Railway  Company.  From  a  Judg- 
ment for  defendant  on  directed  verdict,  plaln- 
aa  appeals.    Affirmed. 

See,  also,  160  Ky.  458, 169  S.  W.  886,  L.  R. 
A.  1915C,  27 ;   149  Ky.  141,  147  S.  W.  889. 

Bobt.  Harding,  of  Danville,  O'Rear  &  WU- 
liams.  of  Frankfort,  and  John  W.  Bawlings 
and  Emmet  Pnryear,  both  of  Danville,  for 
appellant.  Cbas.  H.  Bodes  and  Nelson  i>. 
Rodes,  both  of  Danville,  and  John  Oalvln,  of 
Cincinnati,  Qblo,  for  appellee. 

HANNAH,  J.  M.  B.  Swann,  a  construc- 
tion foreman  in  tbe  employment  of  the  Cin- 


cinnati, New  Orleans  ft  Texas  Pacific  Rail- 
way Company,  was  struck  and  killed  by  the 
Carolina  Special,  a  fast  passenger  train  oper- 
ated by  the  railway  company,  oa  February  9, 
1911,  at  WlUiamstown.  An  action  to  recover 
damages  -for  the  alleged  negligent  killing  of 
Swann  was  brought  by  his  administratrix  in 
tbe  Boyle  circuit  court,  and  the  Judgment 
therein  recovered  was  reversed  by  this  court, 
upon  tbe  ground  that  a  verdict  should  have 
been  directed  for  defendant  C,  N.  O.  &  T. 
P.  By.  Oa  T.  Swann's  Administratrix,  149 
Ky.  141,  147  S.  W.  889. 

Tbat  action  on  Its  remand  to  the  trial  court 
was  dismissed  without  prejudice,  and  an- 
other was  brought  seeking  a  recovery  of  dam- 
ages for  tbe  death  of  Swann,  In  virtue  of  the 
provision  of  the  act  of  Congress  known  as  the 
Employers'  Liability  Act  Act  April  22, 1908, 
c.  149,  85  Stat  65  (U.  S.  Cwnp.  St  1913.  $} 
8657-866^.  A  Judgment  therein  recovered 
was  reversed  by  this  court. and  tbe  case  re- 
manded with  directions  tbat  If  the  evidence 
upon  another  trial  was  substantially  the 
same  as  that  Introduced  on  tbe  previous  tri- 
als, tbe  Jury  should  be  peremptorily  instruct- 
ed to  find  for  the  defendant  C,  N.  O.  &  T. 
P.  By.  Ca  v.  Swann's  Administratrix,  160 
Ky.  458,  169  8.  W.  886,  L.  B.  A.  1915C,  27. 

The  facts  are  fully  stated  in  the  former 
opinions.  It  is  unnecessary  to  review  them 
here  in  detail.  For  the  purposes  of  this 
opinion,  it  Is  sufficient  to  say  tbat  Swann 
was  superintending  a  force  of  men  engaged 
In  digging  a  pit  for  a  water  column  in  the 
yards  of  tbe  railway  company  at  Williams- 
town,  and  while  performing  this  service  was 
struck  and  killed  by  the  train  above  mention- 
ed. A  recovery  was  denied  upon  the  ground 
that  It  was  bis  duty  to  keep  himself  advised 
of  the  time  of  the  arrival  of  trains,  so  that 
he  might  have  tbe  track  clear  of  tools  and 
materials  used  In  tbe  work  be  was  superin- 
tending, and  tbat  those  in  charge  of  the 
train  which  struck  him  owed  him  no  duty 
of  reducing  tbe  speed  of  tbe  train,  or  of  hav- 
ing it  under  control,  or  of  giving  warning  of 
Its  approach,  or  of  keeping  a  lockout  for 
him. 

Upon  tbe  return  of  tbe  case,  it  was  again 
tried,  and  at  the  conclusion  of  all  tbe  evi- 
dence the  trial  court  directed  a  verdict  for 
the  defendant.    The  plaintiff  appeals. 

Appellant  contends  tbat  tbe  evidence  In- 
troduced on  this  last  trial  presented  tbe  case 
in  a  different  light  from  that  of  the  former 
trials,  in  that  it  Is  claimed  that  the  testi- 
mony on  tbe  last  trial  showed  that  it  was 
not  the  duty  of  Swann  to  keep  advised  of 
the  time  of  the  arrival  of  trains.  We  are  un- 
able to  agree  with  this  contention.  As  we 
view  It,  the  evidence  is  substantially  tbe  same 
as  on  tbe  previous  trials,  and  shows  beyond 
cavil  that  such  was  Swann's  duty,  and  that 
be  belonged  to  tbat  class  of  employes  to 
whom  those  operating  a  train  owe  no  duty 
until  the  discovery  of  their  peril. 


4=»Por  other  cases  see  same  topic  and  KBT-NUHBBR  In  aU  Key-Numbered  Digests  and^Iadezaa 
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We  have  been  nnable  to  find  any  substan- 
tial cbange  in  the  evidence  in  this  or  in  any 
other  respect ;  and  such  being  the  tact,  under 
the  opinion  of  the  court  on  the  former  ap- 
peal, the  trial  court  was  right  in  directing 
the  verdict  for  the  defendant. 

Judgm«it  affirmed. 


ELSBY  V.  PEOPLE'S  BANK  OF  BARD- 
WELL. 
(Court  of  Appeals  of  Kentucky.    Oct.  28, 1915.) 

1.  PRiNcrPAi,  AND  Surety  ^=9115 — Dischaboe 

OF   SURICTY— STJEEENDEB  OF  CoIXATEBAI,  Sl- 
CUBITY. 

A  surety  on  a  note  was  discharged,  where 
the  holder  without  the  surety's  consent  surren- 
dered to  the  maker  collateral  held  by  it  as  se- 
curity for  such  note,  regardless  of  the  value 
of  the  collateral. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig,  §$  244-288;  Dec.  Dig.  <S=» 
115.] 

2.  PBINCIPAL  AND  SDEBTT  «=»115— DlSCHAEQE 

OF  Surety— SuBRENDEB  of  Collatebal  Se- 
curity. 

Defendant  was  a  surety  on  the  note  of  his 
brother,  held  by  a  bank  of  which  another  bi'oth- 
er  was  dir,x:tor  and  president.  Defendant  was 
also  a  director  in  the  bank,  and  for  a  time 
clerk  of  the  directors'  meetings,  and  the  maker 
of  the  note  was  also  for  a  time  a  director.  The 
easier  of  the  bank,  without  defendant's  con^ 
sent,  surrendered  to  the  maker  of  the  note  cer- 
tain collateral  held  by  the  bank  as  security  for 
the  note.  Meld,  that  the  relationship  of  defend- 
ant or  bis  brothers  to  the  bank  could  not  revive 
bis  liability,  after  he  had  been  once  released 
by  the  surrender  of  the  collateral,  even  though 
by  the  exercise  of  ordinary  care  he  could  have 
ascertained  that  the  collateral  had  been  surren- 
dered. 

[Ed.  Note, — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  }§  244-268;    Dec.  Dig.  «=» 
115.] 
8.  Tbial  iS=>252— Inbtbuctionb— CoNFOBMrrY 

TO    E^'IDENCE. 

Instructions  which  there  was  no  proof  to 
nistain  should  not  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  |§  505,  596-612;   Dec.  Dig.  <3=»252.] 

4.  Pbincipai,  and  Surety  <g=»115— Dischaboe 
OF  SuBETY— Surrender  of  Collateral  Se- 
curity. 

That  under  the  express  provisions  of  Ky. 
St.  §  581,  a  bank  bad  no  authority  to  take  its 
own  stock  as  collateral  security  for  a  loan  did 
not  prevent  its  surrender  of  such  collateral  se- 
curity to  the  maker  of  a  note  held  by  it  from 
discharging  the  surety  on  the  note. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |§  244-268;  Dec.  Dig.  <g=> 
115.] 

Appeal  from  Circuit  Court,  Carlisle  County. 

Action  by  the  People's  Bank  of  Bardwell 
against  J.  L.  Elsey  and  another.  From  a 
Judgment  for  plaintUt,  the  defendant  named 
appeals.    Reversed. 

John  E.  Kane,  of  Bardwell,  for  appellant 
T.  M.  Collins,  of  Bardwell,  and  Robbing  & 
Robbins,  of  Mayfield,  for  appellee. 

MILLER,  O.  J.  In  1906  A.  G.  Elsey  bought 
five  shares  of  the  capital  stock  of  the  Peo- 
ple's Bank  of  Bardwell  for  $725.     For  the 


purpose  of  raising  the  money  to  pay  for 
the  stock,  A.  O.  Elsey  executed  his  note  to 
the  People's' Bank  for  $760,  and  attached 
the  certlflcate  for  the  five  shares  to  his  note 
as  collateral  security  therefor,  and  had  his 
brother,  the  appellant,  J.  L.  Elsey,  sign  the 
note  as  surety.  J.  lu  Elsey  refused  to  sign 
the  note  unless  his  brother  would  pledge  the 
five  shares  to  the  bank  as  collateral  security 
on  the  note,  and  that  was  done.  The  loan 
was  made  by  Bodkin,  the  president  of  the 
bank.  The  note  was  renewed  several  times 
by  the  same  parties,  and  reduced  from  time 
to  time  until  the  final  renewal  on  July  11, 
1907,  when  the  note  amounted  to  $540.  It 
was  again  renewed  in  the  same  way,  for 
12  months,  and  the  five  shares  of  bank  stock, 
which  had  been  attached  to  the  previous  re- 
newals, were  again  attached  to  this  last  re- 
newal, as  collateral  security. . 

Some  time  during  the  year  1909  A  0. 
Elsey,  without  the  knowledge  of  J.  L.  Elsey, 
persuaded  Young,  the  cashier  of  the  People's 
Bank,  to  surrender  to  A.  O.  Elsey  the  stock 
certlflcate,  thus  leaving  the  note  with  no 
security  except  J.  L.  Elsey,  and  depriving 
him  of  the  protection  of  the  bank  stock  as 
collateral.  A.  G.  Elsey  pledged  the  stock 
certlflcate  to  a  bank  at  Gtiiro,  III.,  as  col- 
lateral for  $750,  Which  he  borrowed  from 
that  bank.  When  A.  G.  Elsey's  note  to  the 
Cairo  bank  matured,  lie  sold  the  bank  stock 
to  another  brother,  A.  F.  ELsey,  and  applied 
the  proceeds  to  the  i>ayment  of  his  note  for 
$750  due  the  Cairo  bank.  During  this  time 
the  People's  Bank  was  indebted  to  the  Alex- 
ander. County  National  Bank  of  Cairo,  and 
had  pledged  the  note  of  A.  G.  Elsey  and  J. 
L.  Elsey  for  $540,  above  mentioned,  as  col- 
lateral security  for  Its  Indebtedness  to  the 
Alexander  County  National  Bank. 

When  the  note  was  returned  by  the  latter 
bank  to  the  People's  Bank,  and  J.  L.  Elsey 
was  called  upon  to  renew  it,  he  found  tliat 
the  stock  certlflcate  had  been  surrendered 
by  the  People's  Bank  three  years  or  more 
before,  and  he  reitused  to  renew  the  note 
for  that  reason.  As  a  consequence  of  that 
refusal,  this  suit  on  the  note  was  filed  on 
November  8,  1913,  by  the  People's  Bank 
against  A.  G.  Elsey  and  J.  L.  Elsey.  Six 
months  later,  on  May  11,  1914,  the  People's 
Bank  was  declared  insolvent,  and  was  plac- 
ed in  the  bands  of  the  state  banking  com- 
missioner, who  proceeded  to  liquidate  its  af- 
fairs. By  order  of  court  he  was  made  a 
l>arty  plaiutiff  in  this  action. 

A.  G.  Elsey  did  not  answer;  but,  by  his 
separate  answer,  J.  L,  Elsey  alleged  bis  sure- 
tyship upon  the  note  sued  on,  that  he  had 
been  released  from  liability  thereon  by  rea- 
son of  the  plaintlfTs  surrender  of  the  stock 
certlflcate,  which  it  held  as  collateral  se- 
curity to  secure  the  payment  of  the  note, 
without  his  knowledge  or  consent,  and  that 
the  bank  stock  was  worth  $165  per  share. 


^=>Fot  other  cases  see  same  topic  and  KBlT-NUIlBBR  In  all  Key-Numbered  Dl^esta  and  Indexea 
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Tbe  first  paragraph  of  the  reply  traversed 
the  allegations  of  the  answer,  except  the 
allegaticm  of  suretyship  upon  the  part  of  X 
Xj.  Elsey.  The  second  paragraph  of  the  re- 
ply alleged  that  J.  L.  Elsey  bought  the  stock 
from  A.  G.  Elsey  after  he  had  received  It 
from  the  bank,  and  sold  it  to  another  broth- 
er, A.  F.  Elsey,  that  J.  I*  Elsey  applied  the 
proceeds  from  the  sale  to  the  payment  of 
the  Joint  liabilities  of  himself  and  his  co- 
defendant,  A.  G.  Elsey,  and  that  he  thereby 
received  the  full  benefit  of  the  value  of  the 
five  shares  of  stock.  The  third  paragraph 
of  the  reply  alleged  that  A.  G.  Elsey  was  a 
stockholder  In  the  People's  Bank,  and  that, 
after  the  note  had  been  signed,  A.  G.  Elsey 
attached  the  stock  to  the  note;  that  this  ar- 
rangement was  made  between  the  defend- 
ants, A.  G.  Elsey  and  J.  L.  Msey,  without 
the  plaintlfF  requiring  the  same  to  be  done ; 
and  that,  under  section  581  of  the  Kentucky 
Statutes,  the  plaintiff  was  without  authority 
to  take  its  capital  stock  as  collateral  se- 
curity for  the  loan,  evidenced  by  the  note 
sued  on.  By  a  fourth  paragraph  of  the  re- 
ply the  plaintiff  alleged  that  it  was  insolvent 
at  the  time  the  note  was  executed  and  de- 
livered to  it  in  1906;  that  on  account  of 
bad  loans  and  mismanagement  the  value  Of 
its  stock  was  greatly  impaired,  and  that  It 
was  virtually  worthless;  that  the  bank  -yvfts 
placed  in  the  hands  of  the  banking  com- 
missioner, as  above  recited ;  that  for  the 
purpose  of  paying  its  depositors,  and  other 
liabilities,  it  would  be  necessary  to  enforce 
the  statutory  double  liability  of  the  stock- 
holders; and  that  by  reason  of  these  facts 
the  stock  was  worthless  at  the  time  it  was 
pledged  to  the  plaintiff. 

A  general  demurrer  to  the  second  para- 
graph of  the  reply  was  overruled,  but  a 
like  demurrer  to  the  third  and  fourth  para,- 
graphs  was  sustained. 

By  an  amended  reply,  the  plaintiff  enlarg- 
ed the  third  paragraph  of  its  original  reply 
by  alleging  that  J.  L.  Elsey  was  a  director  in 
the  People's  Bank  at  the  time  A.  G.  Elsey 
sold  and  transferred  the  bank  stock  to  A.  F. 
Eteey  on  the.  books  of  the  bank,  and  J.  L. 
Elsey  knew,  or  by  the  use  of  ordinary  care 
could  have  known,  that  A.  G.  Elsey  was 
about  to  have  said  stock  transferred  to  A.  F. 
Elsey,  who  was  then  the  president  of  the 
plaintiff,  and  that  J.  L.  Elsey  assented  to  the 
same,  and  that  the  transfer  was  made  by 
and  through  the  collusion  of  the  defendants 
A.  G.  Elsey,  J.  L.  Elsey,  and  A.  F.  Elsey, 
to  defraud  the  plaintiff.  It  further  amended 
the  fourth  paragraph  of  the  original  reply, 
by  alleging  that  J.  L.  Elsey  was  a  director, 
and  A.  F.  Elsey  was  president,  of  the  plain- 
tiff bank  at  the  time  the  note  sued  on  was 
executed;  that  the  defendant  J.  Ijl  Elsey 
knew,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  known,  that  A.  G.  Msey 
was  about  to  have  said  stock  transferred  on 
the  boo&s  of  the  bank  to  A.  F.  Elsey;  and 
that,  when  the  transfer  was  made,  3.  it.  El- 


sey was  a  stockholder  and  director  of  the 
plaintiff,  and  assented  thereto. 

The  allegations  of  the  amended  reply  were 
controverted  of  record.  A  trial  with  the  aid 
of  a  jury  resulted  in  a  verdict  and  Judgment 
for  the  bank,  ana  3,  I>.  Elsey  appeals. 

[1]  1.  Appellant  first  insists  that  his  mo- 
tion for  a  directed  verdict  in  his  favor 
should  have  been  sustained,  because  there 
was  no  proof  even  tending  to  show  that  he 
had  ever  consented  to  the  surrender  of  the 
bank  stock,  but,  on  the  contrary,  that  the 
only  proof  upon  that  subject  was  to'  the  ef- 
fect that  he  not  only  did  not  consent  to  the 
surrender  of  the  bank  stodt,  but  disavowed 
it,  and  refused  to  pay  the  note,  and  claimed 
his  release  as  surety  thereon  immediately 
upon  leaiTilng  of  the  surrender  of  the  8to<^.' 
Young,  the  cashier  and  manager  of  the  bank, 
testified  tluit  in  19109  he  tamed  over  the 
bank  Bto<^  to  A.  G.  Elsey,  at  his  request, 
and  that  J.  L.  Elsey  was  not  present  The 
(»ily  other  proof  relating  to  this  spedflc 
transaction  is  that  of  J.  L.  Elsey,  wb« 
swears  that  he  did  not  know  the  bank  stock 
bad  been  surrendered  until  the  note  was 
presented  to  him  for  renewal,  and  that  he 
declined  to  renew  it,  and  claimed  Ills  release 
because  the  collateral  had  been  surrendered. 

The  question  as  to  what  act  of  the  credi- 
tor will  discharge  the  surety  was  carefully 
and  ably  considered  by  Chief  Justice  Robert- 
son in  the  early  case  of  Sneed's  E<x'r  ▼. 
White,  S  J.  3.  Marsh.  625,  20  Am.  Dec.  176, 
where,  speaking  in  general  terms,  he  stated 
the  rule  as  follows: 

"Any  act  of  the  creditor,  which  entitles  the 
principal  obligor  to  indulgence,  after  the  debt 
shall  have  become  due,  according  to  the  terms 
of  the  original  contract,  will,  in  equity,  dis- 
charge a  surety  who  has  not  consented  to  the 
indulgence;  and  his  consent  cannot  be  infer- 
red from  his  silence,  or  neutrality,  but  must  be 
evidenced  by  some  positive  act.  This  principle 
of  equity  is  undeniably  established  by  abund- 
ant authorities;  and  it  is  just  and  rational. 
The  creditor  should  not  be  allowed,  by  any 
act  of  his,  or  by  any  new  contract  with  the 
principal  debtor,  without  the  concurrence  of  his 
surety,  to  "modify  the  original  contract,  affect 
the  rights,  or  change  the  attitudes  and  relations, 
of  the  parties." 

In  that  case  Sneed  had  caused  an  execu- 
tion to  be  levied  upon  the  property  of  Pear- 
son, the  principal  debtor,  and  by  Sneed's  or- 
der the  sheriff  stayed  the  execution  for  a 
few  days,  without  the  consent  of  White,  who 
was  Pearson's  surety.  In  applying  the  gen- 
eral rule  above  set  forth  to  the  facts  of  that 
case.  Chief  Justice  Bobertson  further  said: 

"A  stay  of  execution  by  the  creditor,  after  a 
levy  of  it  on  the  property  of  the  principal  debt- 
or, will  exonerate  his  surety,  if  the  lien  re- 
sulting from  a  levy  be  extinguished  and  the 
surety  did  not  approve  the  indulgence.  This 
is  in  perfect  accord  with  the  general  principle 
which  hag  been  defined ;  for,  by  releasing  the 
property  levied  on  from  the  lien,  the  creditor  in- 
creases the  risk  of  the  surety.  It  is  not  mate- 
rial whether  the  property  so  exempted  was  suf- 
ficient to  discharge  the  whole  debt  or  not.  It 
is  the  fact  that  the  creditor  interfered,  and 
thereby  increased  the  risk  of  the  surety,  and  not 
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the  extent  of  injury  resulting  from  his  act, 
which  will  relieve  the  surety  from  his  liability 
in  equity.  To  make  the  right  to  relief  depend 
on  the  degree  of  injury  would,  in  the  language 
of  Lord  Loughboroui;h,  in  Rees  v.  Barrington, 
'lead  to  a  vast  varie^  of  speculations  upon 
which  no  sound  principle  could  be  built.' " 

The  principle  announced  in  Sneed's  Ex'r 
V.  White,  supra,  has  been  approved  and  fol- 
lowed by  this  court  in  a  long  and  unbroken 
line  of  decisions.  See  Sparks  v.  Hall,  4  J. 
J.  Marsh.  36;  Rosa  t.  Clore,  3  Dana,  189; 
Tudor  v.  Goodloe,  1  B.  Mon.  323;  Dills  v. 
Cedl,  4  Bush,  579;  Preston  t.  Henning,  6 
Bush,  556;  Calloway  v.  Snapp,  78  Ky.  563; 
Struas  v.  Masonic  Savings  Bank,  89  Ky.  61, 
11  S.  W.  769, 12  S.  W.  266,  11  Ky.  Law.  Rep. 
333;  Gano  v.  Farmers'  Bank,  103  Ky.  608, 
•45  S.  W.  519,  20  Ky.  Law.  Rep.  197,  82  Am. 
St.  Rep.  596;  Mayes  v.  Lane,  116  Ky.  568, 
76  S.  W.  399,  25  Ky.  Law  Rep.  824 ;  Brough- 
ton  T.  Saylor,  129  Ky.  185,  110  &  W.  866, 
33  Ky.  Law.  Bep.  611. 

In  Struss  v.  Masonic  Sayings  Bank,  supra, 
the  principal  debtor  procured  the  bank  to 
surrender  a  note  upon  which  his  brother 
was  surety,  by  giving  a  mortgage  to  the 
bank  upon  property  which  he  fraudnloitly 
represented  was  free  from  incumbrances, 
when  In  reality  it  was  heavily  mortgaged. 
After  the  discovery  of  the  fraud  by  the 
bank,  it  waited  five  mcHiths,  and  then  sur- 
rendered the  note,  released  the  mortgage, 
and  sued  to  cancel  the  fraudulent  transac- 
tion and  hold  the  surety  for  the  debt.  In 
holding  that  the  surety  was  released.  Judge 
Pryor,  in  speaking  for  the  court,  said: 

"The  question  arising  in  such  a  state  of  case 
is  not  whether  the  surety  in  fact  has  been  in- 
jured, but  has  the  laches  of  the  bank  been 
such  as  would  have  deprived  the  surety  of  his 
right  to  protect  himself,  if  such  circumstances 
existed  as  would  have  enabled  him  to  do  soV 
It  must  be  recollected  that  the  doctrine  already 
announced,  where  the  fraud  or  forgery  has  been 
committed  by  the  principal,  without  any  partic- 
ipation in  the  transaction  by  the  surety,  the 
latter  ia  not  released,  is  restricted  by  the  fur- 
ther rule  that,  if  the  transaction  between  the 
creditor  and  the  principal  debtor  is  such  that 
causes  loss  to  the  surety,  such  as  surrendering 
a  security  to  which  he  is  entitled,  the  surety 
is  nevertheless  released.  The  surety  stands  up- 
on the  letter  of  his  contract,  and  the  chancellor 
will  not  start  out  in  pursuit  of  equities  that 
will  relieve  the  creditor  from  an  injudicious 
agreement  in  order  to  hold  the  surety  bond  for 
the  debt.  A  mistaken  judgment  by  the  bank 
caused  a  new  agreement  in  this  case  to  be  made 
by  its  chief  officers,  by  wliich  the  period  for 

Eayment  of  a  debt  then  due  was  extended  for 
ve  years,  and  a  mortgage  on  realty  taken  to 
secure  the  payment,  not  only  of  the  debt  upon 
which  the  appellant  was  the  surety,  but  of  un- 
secured paper  owing  by  the  principal  debtor  to 
the  bank.  He  was  then  on  the  eve  of  insolven- 
cy, and  notified  the  bank  of  his  purpose  to  make 
an  assignment  on  the  next  day.  The  bank,  aft- 
er being  advised,  accepted  a  conveyance  of  the 
debtor's  own  land  that  it  knew  was  construc- 
tively fraudulent,  with  a  view  of  securing,  not 
only  the  debt  in  controversy,  but  other  debts 
on  which  there  was  no  security,  and  after 
knowledge  of  the  fraud,  and  after  lulling  the 
surety  into  perfect  security,  so  far  as  the  pres- 
ent indebtedness  is  concerned,  for  near  five 
months,  then  seeks  the  aid  of  a  court  of  equity 
to  relieve  it  from  the  fraud  of  the  principal  debt- 


or. The  opportunity  of  the  sarety  to  secure 
himself  has  l>een  lost,  and  it  is  not  necessary 
to  inquire  under  such  circumstances  whether 
the  surety  could  in  fact  have  obtained  indem- 
nity." 

The  rule  above  announced  Is  carried  even 
further  by  some  of  the  states,  Including  Ken- 
tucky, Pennsylvania,  and  Delaware,  which 
hold  that  a  general  deposit  of  the  principal 
in  a  bank  holding  his  note,  with  an  indorser 
or  surety  thereon,  is  a  means  of  satisfac- 
tion or  a  security  in  its  hands,  which  the 
creditor  bank  must  hold  and  apply  to  the 
payment  of  the  note,  on  pain  of  releasing 
the  surety  or  indorser,  thus  holding  that  to 
permit  the  withdrawal  of  the  funds  of  the 
principal  on  general  deposit  at  the  maturity 
of  the  note  is  in  practical  effect  the  same 
thing  as  surrendering  to  the  principal  a  col- 
lateral security  tor  the  debt,  and  effects  a 
discharge  of  the  surety..  Bank  of  Taylors- 
vllle  V.  Hardesty,  91  S.  W.  T29,  28  Ky.  Law 
Rep.  1285;  Pursifull  v.  PlneviUe  Banking 
Co.  97  Ky.  154,  30  S.  W.  203,  17  Ky.  Law 
Rep.  38,  53  Am.  St  ttep.  409;  Faulkner  t. 
Cumberland  Valley  Bank,  14  Ky.  Law  Rep. 
923;  FordsvlUe  Banking  Oo.  y.  Thompson, 
82  S.  W.  251,  26  Ky.  Law  Rep.  534 ;  Burgess 
V.  Deposit  Bank  of  Sadievllle,  97  S.  W.  761, 
30  Ky.  Law  Rep.  178 ;  Planters'  State  Bank 
V.  Schlamp,  124  Ky.  296,  99  S.  W.  216. 

2.  In  some  jurisdictions,  however,  where 
the  creditor  surrenders  possession  of  a  col- 
lateral security,  he  must  account  for  it,  and 
the  surety  Is  released  pro  tanto,  only.  But 
In  this  jurisdiction  the  surety  is  released 
from  aU  liability,  it  being  immaterial  wheth- 
er the  property  was  su£9cient  to  discharge 
the  whole  debt  or  not.  It  is  the  fact  that 
the  creditor  interfered,  and  thereby  increas- 
ed the  risk  of  the  surety,  and  deprived  bim 
of  his  right  of  subrogation,  and  not  the  ex- 
tent of  injury  resulting  from  his  act,  that 
relieves  the  surety.  This  is  the  effect  of  the 
Kentucky  cases,  beginning  with  Sneed's  Ex'r 
v.  White,  supra.  In  Royster  v.  Heck,  14  Ky. 
Law  Rep.  267,  before  the  Superior  Court,  the 
bank  released  to  Royster,  the  principal  debt- 
or, certain  of  his  property,  "more  than 
enough  in  value  to  pay  off  and  discharge  in 
full  all  of  his  liabilities,"  upon  which  prop- 
erty it  had  a  lien,  in  consideration  of  Roj- 
ster's  conveying  to  the  bank  certain  other 
property.     The  court  said: 

"Did  the  contract  release  Heck  as  surety  on 
the  notes?  Of  this  there  can  be  no  question. 
The  bank  had  a  lien  upon  the  land  released  to 
Royster,  and  a  creditor  is  not  entitled  to  re- 
linquish any  hold  which  he  has  actually  acquir- 
ed on  the  property  of  the  principal,  which  mi^bt 
have  been  made  eftectual  for  the  payment  of 
the  debt,  nor  must  he  deal  with  the  debtor  or 
the  security  which  he  holds  upon  the  debtor's 

Eroperty  to  the  prejudice  of  the  surety,  unless 
e  intends  to  release  bim  from  further  liability. 
There  is  no  better  settled  principle  of  law 
than  that,  when  two  persons  are  respectively 
liable  to  the  creditor  for  the  same  debt,  one  as 
principal  and  the  other  as  surety,  an  absolute 
release  of  the  principal  releases  the  surety.  In 
many  of  the  states  the  surety  ia  releas^  pro 
tanto  or  entirely,  according  to  the  value  of 
the  security   released;    butljn  this  state  any 
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Mreement  or  aet!T«  interference  hy  an  obligee,' 
whereby  the  surety  may  [be]  injured,  releases 
him  absolntely,  and  it  is  not  material  whether 
the  property  so  exempted  was  sufficient  to  dis- 
diarge  the  whole  debt  or  not  This  was  held 
in  Sneed's  Ex'r  v.  White,  3  J.  J.  Marsh.  525 

e!0  Am.  Dec.  175],  and  has  been  followed  by  the 
ourt  of  Appeals  and   this  court  since   that 
time." 

A  petition  for  a  rehearing  haTlng  been 
filed,  calling  the  court's  attention  to  the  fact 
tbat  It  had  misquoted  the  record  In  saying 
that  the  surrendered  property  was  more  than 
sufficient  to  pay  the  debt.  Judge  Batbour 
dellrered  the  following  response: 

"The  conrt,  !n  its  former  opinion,  did  not 
quote  the  answer  correctly  in  saying  that  it 
was  there  alleged  that  the  property  surrender- 
ed by  the  bank  to  Royster  was  sufficient  to  pay 
the  debt.  That,  however,  is  not  material.  The 
answer  does  allege  that,  by  the  terms  of  the 
agreement,  Royster  himself  and  his  property 
were  released  and  discharged  from  liability  on 
the  bank  debt.  It  matters  not  wbat  amount  or 
property  was  released,  as  was  held  by  the  Court 
of  Appeals  in  the  case  cited  in  the  opinion.  Ei- 
ther the  dischane  of  Royster  or  any  part  of  his 
property  from  liability  released  the  surety.  Pe- 
tition overruled." 

The  apparent  Inconsistency  in  some  of  the 
expressions  of  this  court,  which  say  the  sure- 
ty Is  released  where  the  creditor  releases 
property  of  the  principal  "suflBcient  In  value 
to  pay  the  debt,"  or  some  equivalent  expres- 
sloD  which  might  be  construed  to  mean  that 
the  surety  would  be  released  pro  tanto  only 
In  case  the  released  pr(H>erty  was  of  less  val- 
ue than  the  debt,  are,  In  reality,  strictly  In 
line  with  the  rule  above  stated,  when  read  in 
Connection  with  the  pleadings  In  those  cases. 
Since  the  surety  would  be  released  In  either 
case,  whether  the  released  property  was  suf- 
ficient or  insufficient  to  pay  the  debt,  the 
pleader  would  naturally  use  the  broader 
term  relating  to  the  released  property ;  and 
the  court,  in  discussing  the  case,  would  fol- 
low the  language  of  the  answer.  But  in  ev- 
eey  case  It  was  held  that  the  release  was  a 
full,  and  not  merely  a  pro  tanto,  release  of 
the  surety.  It  appears,  therefore,  that,  3.  Li. 
EIi«7's  position  as  surety  having  been  chang- 
ed without  his  consent,  be  was  relieved  of  all 
HaUUty  upon  the  note  sued  on. 

[2]  Plaintiff  insists,  however,  that  the  gen- 
eral rule  above  annouikced  should  not  be  ap- 
plied in  this  case,  because  appellant  was  a 
director  in  the  People's  Bank  from  1908  until 
Its  close  in  May,  1914,  that  aurlng  most  of 
that  time  he  was  clerk  of  the  directors'  meet- 
ings; that  A.  F.  Elsey  was  director  and  pres- 
ident of  the  bonk  from  1908  to  Its  close,  and 
tbat  A.  O.  Elaey  was  a  director  in  the  bank 
from  July,  1907,  to  July,  1908.  In  view,  how- 
ev&c,  of  the  facts  as  above  stated,  we  do  not 
aee  how  the  relationship  of  J.  L.  Elsey,  or 
Ilia  brothers,  to  the  bank,  could  revive  the 
liability  of  J.  L.  Elsey  after  he  had  been  once 
■released  by  the  surrender  of  the  collateral 
without  his  knowledge  or  consent.  It  may 
bave  been  true  that,  by  the  exercise  of  ordi- 


nary care,  J.  L.  Elsey  could  have  ascertained 
that  the  collateral  had  been  surrendered;  but 
It  was  the  surrender  of  the  collateral  by 
Young,  without  J.  Ia  Elsey's  knowledge  or 
consent,  that  operated  to  release  him.  Upon 
the  evidence  before  us,  therefore,  the  appel- 
lant's motion  for  a  peremptory  Instmctlon 
should  have  been  sustained. 

The  second  instruction  directed  the  Jury, 
in  case  it  believed  that  the  five  shares  of  bank 
stock  had  been  surrendered  by  the  bank 
without  the  knowledge  or  consent  of  J.  1j. 
Elsey,  that  it  should  credit  J.  L.  Elsey's  lia- 
bility on  the  note  sued  on  with  the  actual 
value  of  the  stock  at  the  time  of  Its  surren- 
der. Appellee  would  sustain  the  instrnctlaa 
upon  the  idea  that  the  stock  was  really 
worthless  when  surrendered  in  1909.  That 
is  doubtless  true.  But  It  had  a  market  value 
during  all  those  years,  and  even  down  to  the 
time  immediately  before  its  suspension  in 
May,  1914,  the  stock  was  selling  on  the  mar- 
ket at  from  $120  to  $160  i)er  share.  But,  un- 
der our  view  of  tlie  case,  any  instruction  re- 
lating to  the  value  of  the  stock,  and  directing 
a  credit  upon  the  note  sued  on  for  the  value 
of  the  collateral,  was  improper,  since  J.  I* 
Elsey  was  entitled  to  no  credit  therefor  in 
case  he  consented  to  its  surrender,  and  he 
was  wholly  relieved  in  case  he  did  not  so 
consent. 

[8]  8.  It  is  further  objected  that  the  third 
instruction  told  the  jury  that  if  they  believ- 
ed from  the  evidence  that  J.  L.  Elsey  subse. 
quently  bought  the  shares  of  bank  stock 
from  A.  G.  Elsey,  and  sold  the  same  to  A  F. 
Elsey,  and  that  the  proceeds  of  said  sale 
were  applied  fo  the  satisfaction  of  J.  I>.  El- 
sey's liability,  or  that  if  J.  L.  Elsey  assented 
to  the  transfer  of  said  bank  stock  from  A.  G. 
Elsey,  or  that  J.  L.  Elsey  knew  that  A.  G. 
Elsey  was  about  to  transfer  said  stock,  and 
the  defendant  J  L.  Elsey  assented  thereto, 
the  law  was  for  the  plaintiff.  The  ground 
of  the  objection  to  this  Instruction  is  that 
there  is  no  proof  to  sustain  It,  and,  as  the  ob- 
jection was  well  taken,  the  Instruction 
should  not  have  been  given. 

The  same  criticism  applies  to  Instruction 
F,  up<»i  the  charge  of  fraud. 

[4]  4.  The  circuit  court  pn^ierly  sustain- 
ed the  demurrer  to  the  third  paragraph  of 
the  reply,  by  which  the  bank  sought  to  avoid 
Its  liability  for  surrendering  the  collateral, 
by  alleging  that  the  bank  was  without  au- 
thority, under  section  581  of  the  Kentucky 
Statutes,  to  accept  its  own  stock  as  collateral 
security  for  a  loan  made  by  it  It  is  true 
that  sectiMJ  581,  supra,  provides  that  no 
bank  shall  take  as  security  for  any  loan  or 
discount  any  part  of  its  capital  stock.  This 
section  of  our  stntute  is  a  substantial  copy 
of  section  5201  of  the  Revised  Statutes  of  the 
United  States,  enacted  by  Congress  for  the  reg- 
ulation of  national  banks ;  and  under  said  sec- 
tion 5201  it  was  held  in  First  National  Bank 
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of  Xenla  v.  Stewart,  107  U.  S.  67Q,  2  Sup.  Ct 
778,  27  L.  Ed.  592,  that  after  the  contract 
has  been  executed  and  the  stock  disposed  of 
the  prohibition  against  the  validity  of  the 
transaction  could  only  be  urged  by  the  gov- 
ernment, and  that,  both  parties  being  equally 
the  subjects  of  legal  censure,  they  will  be  left 
by  the  court  where  they  hare  placed  them- 
sdves.  See,  also.  Bank  v.  Matthews,  98  U. 
S.  621,  25  I*  Ed.  188.  and  Bank  v.  Whitney, 
103  U.  S.  99,  26  L.  Ed.  443. 

Judgment  reversed,   for  further  proceed- 
ings consistent  with  this  opinion. 


BARRErS  EX-B  et  al.  v.  BARRET  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  26, 1916.) 

1.  Wills  «=»C92— Powkbs  of  Appointment— 
"Exclusive  Power  of  Appointment"  — 
"Nonexclusive  Poweb  of  Appointment." 

Powers  of  appointment  to  a  class  are  "ex- 
clusive" when  there  is  granted  to  the  donee  of 
the  power  the  right  to  exclude  entirely  any 
members  of  the  designated  class,  and  "nonexclu- 
sive" when  no  such  right  of  selection  or  excla- 
sion  is  granted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1654 ;   Dec.  Dig.  ie=>692. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exclusive  Power.] 

2.  Wills  ®=>692— Poweb  of  Appointment- 
Execution — ^Validity. 

When  a  power  of  appointment  to  a  class  Is 
nonexclusive,  the  exclusion  of  any  member  of 
the  designated  class  in  making  the  appointment 
invalidates  the  attempted  exercise  of  the  power. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  1654 ;   Dec.  Dig.  <8=>692.] 

8.  Wills  «=»692— Poweb  of  Appointmbnt— 
Execution — Validity. 

The  donee  of  a  nonexclusive  power  of  ap- 
pointment to  a  class  must  give  each  member  of 
the  class  a  substantial  share  of  the  fund  fairly 

groportioned  to  the  amount  for  distribution ; 
lilure  to  do  this  constituting  the  appointment 
an  illusory  appointment  and  invalidating  the  at- 
tempted execution  of  the  power. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1654 ;    Dec.  Dig.  «:»692.1 

4.  Wills  <S=»692— Powebs  of  AppoiNTMBNiy-i 
Exclusive  oe  Nonexclusive  Poweb. 
Where  a  testator  gave  property  to  a  trustee 
in  trust  for  a  son  during  his  Ufe  and  provided 
that  upon  his  death  it  should  pass  as  the  son 
might  direct  by  last  will  to  his  wife  and  heirs 
at  law,  and  that,  in  the  absence  of  a  will,  it 
should  pass  to  his  widow  and  his  heirs  at  law 
according  to  the  law  of  descent  and  distribution 
of  Kentucky,  the  power  was  nonexclusive,  as  a 
power  of  appointment  is  nonexclusive  where 
there  is  no  express  power  of  selection  or  exclu- 
sion given  the  donee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $  1664;    Dec.  Dig.  <S=>692.] 

6.  Wills  «=»692— Execution  of  Poweb  or 
Appointment — Validity. 

Under  the  illusory  appointment  doctrine, 
where  a  will  directed  that  upon  the  death  of  a 
son  of  the  testator  a  trust  fund  should  pass  as 
he  might  direct  by  last  will  to  his  wife  and  heirs 
at  law,  the  son  did  not  appoint  to  his  brothers 
and  his  sister,  his  heirs  at  law,  a  substantial 
share  in  the  fund  by  giving  them  each  $1,000 
and  to  his  widow  $147,00O,  since,  while  the 
amount  given  each  of  the  brothers  and  the  sis' 
ter  was  a  substantial  sum  of  naoney,  its  rela- 


tion to  the  whole  of  the  aioonnt  to  i»  distr iboted 
pursuant  to  the  power  was  controlling. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  i  1654 ;    Dec.  Dig.  «s>692.] 

6.  Wills  ®=»692— Execution  of  Poweb  of 
AppoiNTitENT — Validity, 

The  illusory  appointment  doctrine  under 
which  the  donee  of  a  nonexclusive  power  gf  ap- 
pointment to  a  class  must  give  each  member  of 
the  class  a  substantial  share  of  the  fund  to  be 
distributed  is  the  law  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1654;    Dec.  Dig.  €=3692.] 

7.  Wills  <^=>692— Poweb)  of  Appointment- 
Execution— Estoppel. 

A  testator  gave  property  in  trust  for  his 
son  during  his  life,  and  provided  that  upon  bis 
death  it  should  pass  as  he  might  direct  hy  last 
will  to  his  wife  and  heirs  at  law,  and,  in  th« 
absence  of  a  will,  to  his  widow  and  heirs  at  law. 
according  to  the  law  of  descent  and  distribu- 
tion of  Kentucky.  The  son  left  no  children, 
and  gave  to  each  of  his  brothers  and  his  sister 
$1,000,  and  $147,000  in  trust  for  his  widow  for 
life,  with  a  power  to  dispose  of  it  by  will.  The 
widow  devised  this  amount  in  trust,  one  half  of 
the  income  to  go  to  her  mother  during  life,  and 
the  other  half  to  be  divided  between  her  brother 
and  her  sister  during  life,  and  upon  their  death 
the  principal  of  the  whole  estate  to  be  divided 
per  stirpes  among  their  issue.  The  brothers 
and  sister  of  the  donee  of  the  power  received 
the  $1,000  given  each  of  them,  but  after  the 
death  of  the  widow  brought  an  action  to  recover 
one-half  of  the  estate,  paying  into  the  court  the 
money  so  received.  Meld,  that  they  were  not 
estopped  to  question  the  validity  of  the  execu- 
tion of  the  power  of  appointment ;  they  having 
been  under  a  misapprehension  as  to  their  legal 
rights  when  they  acceiited  the  amount  given 
them  by  the  donee's  will,  and  the  alleged  in- 
jury or  prejudice  to  the  widow  from  their  ac- 
ceptance of  such  amounts,  In  that  she  might  oth- 
erwise have  made  a  different  disposition  of  her 
estate,  being  too  speculative  to  render  an  es- 
toppel operative. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1654 ;   Dec;  Dig.  ®=>692.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  A.  Hite  Barret  and  others 
against  Oertrude  K.  Barret's  executor  and 
others.  Judgment  tor  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

Helm  Bruce,  Bruce  &  Bullitt,  and  Qrover 
O.  Sales,  all  of  Louisville,  for  appellants. 
Humphrey,  Middleton  &  Humphrey,  of  LoulB- 
vllle,  for  appellees. 

HANNAH,  J.  Tbomaa  Ij.  Barret  died  in 
1899  domiciled  in  Lonisville,  Ky.  He  had 
five  children,  A.  Bite  Barret,  Theodore  U. 
Barret,  Vlrgie  Barret  Bridges,  Irwin  T.  Bar^ 
ret,  and  Lewis  Barret  By  his  will,  after 
making  a  few  minor  bequests,  he  devised  the 
bulk  of  his  property  to  a  trustee,  directing 
tliat  it  be  divided  into  Ave  equal  parts,  one 
part  to  be  held  in  trust  for  each  of  the  above- 
mentioned  children.  In  the  case  of  each  of 
the  four  sons  it  was  provided  that  liis  part 
should  be  held  for  his  benefit  during  life, 
with  power  in  the  trustee  to  pay  over  the 
principal  or  any  part  thereof  if,  in  the  judg- 
ment of  the  trustee  and  an  advisory  commit- 
tee nominated  by  the  will,  it  was  deemed 
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wise  to  do  so ;  and  It  was  furtber  provldBd 
that  at  tile  death  of  each  of  said  bods  "the 
share,  as  It  then  exist,  shall  pass  as  he  may 
direct  by  last  will,  to  his  wife  and  heirs  at 
law,  and  In  the  absence  of  a  will,  to  his 
widow.  If  he  leaves  one,  and  to  bis  heirs  at 
law  In  the  same  inroportlon  as  if  he  had  died 
owning  the  same  in  fee  simple,  according  ex- 
actly to  the  law  of  descent  and  distribution 
as  it  then  be  in  force  in  the  state  of  Ken- 
tucky." 

The  tmstee  never  paid  over  to  Lewis  Bar- 
ret any  part  of  the  principal  of  his  share, 
which  at  his  death  amounted  to  $150,000. 
He  died  in  1910,  survived  by  bis  widow,  Ger- 
trude Ketcham  Barret,  no  children  having 
been  bom  to  them.  In  the  meantime  one  of 
the  brothers,  Irwin  T.  Barret,  had  died  In- 
testate, and  that  portion  of  the  estate  held 
for  biin  was  distributed,  one  half  to  his 
widow,  and  the  other  half  to  his  brothers  and 
Bister.  By  will  Lewis  Barret  appointed  to 
bis  sister,  Virgle  Barret  Bridges,  and  to  his 
brothers  A.  Hlte  Barret  and  Theodore  L; 
Barret  the  sum  of  $1,000  each ;  the  remaining 
$147,000  he  devised  to  a  trustee  for  the  use 
and  benefit  of  his  widow  for  life,  with  the 
power  to  dispose  of  the  estate  by  will. 

In  1913  the  widow,  Gertrude  K.  Barret 
died,  leaving  a  will  devising  the  $147,000  ap- 
pointed to  her  by  her  husband,  Lewis  Barret, 
to  a  tmstee  for  the  use  and  benefit  of  her 
mother,  Mrs.  Ellssabeth  Ketcham,  her  broth- 
er, James  B.  Ketcham,  and  her  sister,  Grace 
Ketcham.  This  action  was  thereupon  In- 
stltnted  in  the  JefTer^on  circuit  court  by  A. 
Hlte  Barret,  Theodore  L.  Barret,  and  Virgle 
Barret  Bridges  against  Gertrude  Ketcham 
Barret's  executor  and  trustee  under  the  wlU 
and  the  beneficiaries  thereunder  as  above 
mentioned,  to  require  the  executor  and  trus- 
tee to  turn  over  to  them  one-half  of  the  es- 
tate in  its  possession.  The  plaintiffs,  having 
theretofore  received  and  accepted  the  $1,000 
so  appointed  to  each  of  them  by  the  will  of 
Lewis  Barret,  paid  the  same  into  court  The 
court  below  having  rendered  a  Judgment  in 
accordance  with  the  prayer  of  the  petition, 
the  defendants  are  here  upon  appeal. 

This  action  was  brought  upon  the  theory 
that  the  will  of  Lewis  Barret  did  not  consti- 
tute a  valid  exercise  of  the  power  of  appoint- 
ment granted  to  htm  by  the  will  of  his  fa- 
tber,  Thomas  L.  Barret,  which  provided 
that  his  share,  "as  It  then  exist,  shall  pass 
as  be  may  direct  by  last  will,  to  his  wife 
and  heirs  at  law" ;  that  the  power  of  ap- 
p<Antment  thus  granted  was  a  nonexclusive 
power;  that,  being  such,  the  donee.  In  order 
to  execute  the  jitower  in  a  valid  manner, 
must  have  appointed  to  each  member  of  the 
designated  class  a  substantial  share  of  the 
fund  subject  to  the  power;  that  the  appoint- 
ment of  only  $1,000  to  the  hMrs  at  law  of 
tbe  donee  of  the  power  and  of  $147,000  to  the 
widow  was  such  that  the  appointments  to 
tbe  heirs  were  merely  illusory;  and  that 
therefore,  tbe  will  of  Lewis  Barret  was  void 


for  failure  to  ccmform  to  the  power  of  ap- 
pointment in  execution  of  which  It  was  made, 
and  his  heirs  at  law  should  take  as-  If  no 
will  had  been  made  by  him. 

[1, 2]  1.  Powers  of  appointment  to  a  dass 
are  "exclusive"  or  "n<mexcluslve" — ^"exclu- 
^ve"  when  there  is  granted  to  tbe  donee  of 
the  power  the  right  to  exclnde  entirely  any 
members  of  the  designated  class ;  and  "non- 
exclusive" when  no  such  right  of  selection 
or  exclusion  Is  granted.  In  the  case  of  "non- 
exdluslve"  powers,  the  exclusion  of  any  mem- 
ber of  the  designated  class  in  making  the 
appointments  will  invalidate  the  'attempted 
exercise  of  the  power. 

[3]  2.  And,  as  a  corollary  of  tbe  rule  of  tbe 
invalidation  of  a  nonexclusive  power  by  the 
exclusion  of  a  member  of  the  designated  class 
of  appointees,  there  has  been  developed  the 
further  doctrine  that  the  donee  of  a  nonexclu- 
sive power  must  not  only  not  exclude  anj 
member  of  the  designated  class,  but  be  must 
also  give  to  each  a  substantial  share  of  the 
fund  to  be  appointed,  the  failure  to  do  which 
constitutes  it  an  Illusory  appointment,  and 
invalidates  the  attempted  execution  of  the 
power  in  the  same  manner  as  does  an  entire 
exclusion  of  such  member  of  the  designated 
class.  Under  the  Illusory  appointment  doc- 
trine, a  nonexclusive  power  cannot  be  legally 
exercised  except  by  giving  to  each  appointee 
a  beneficial  interest  in  the  fund,  fairly  pro- 
portioned to  the  amount  for  distribution; 
and  the  appointment  of  a  nominal  share  to  a 
beneficiary  is  illusory.    31  Oyc.  1137. 

[4]  3.  So,  as  the  ultimate  question  of  law 
In  this  connection  is  whether  the  will  of  Lew- 
is Barrett  is  void  under  the  illusory  appoint- 
ment doctrine,  the  first  inquiry  is  whether 
the  power  granted  to  him  by  the  wUl  of  his 
father  was  an  exclusive  or  nonexclusive 
power. 

In  McGaughey's  Adm'r  v.  Henry,  15  B.  Mon. 
383,  It  was  said,  upon  the  authority  of  Kempe 
V.  Kempe,  5  Ves.  Jr.  850,  31  Eng.  Bep.  Re- 
print, 891,  that  the  power  of  appointment  is 
nonexclusive  where  there  is  no  express  pow- 
er of  selection  or  exclusion. 

In  Degman  v.  Degnmn,  98  Ky.  717,  34  S. 
W.  523,  17  Ky.  Iaw  Rep.  1310,  a  power  of 
appointment  was  conferred  upon  the  donor's 
widow  to  dispose  of  the  property  devised 
"among  my  children  as  she  may  think  best" 
This  was  held  to  be  a  nonexclusive  power. 

And  in  Caay  v.  Smallwood,  100  Ky.  212,  38 
S.  W.  7,  19  Ky.  Law  Bep.  50,  a  daughter  of 
the  testator  was  given  the  {tower  to  dispose 
of  one-half  of  tbe  estate  to  the  donor's  "other . 
children  as  she  may  direct"  This  was  like- 
wise held  to  be  a  nonexclusive  power. 

In  Levi  V.  Fidelity  Trust  &  Safety  Vault 
Co.,  121  Ky.  82,  88  S.  W.  1083,  28  Ky.  Law 
Hep.  40,  the  widow  of  the  testator  was  given 
the  power  to  "will  or  distribute  to  her  rela- 
tions and  to  my  rdations  any  property,  real 
or .  personal,  as  she  may  choose  or  desire 
them  to  have,"  the  testator  further  stating: 
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"I  am  Batlafled  that  she  will  act  Jastly  In 
this  matter."  This,  was  lield  to  be  an  ex- 
dnsive  power. 

A  consideration  of  'the  foregoing  cases  and 
of  the  role  that,  where  there  is  no  express 
power  of  selection  or  exclnsion,  the  power  of 
app(^ntment  is  nonexclusive,  is  sufficient,  we 
think,  to  demonstrate  that  the  power  granted 
under  the  will  of  Thomas  Barret  was  a  non- 
excluslTe  power.  . 

[S]  4.  The  power  of  appointment  conferred 
upon  liewls  Barret  by  the  will  of  his  father 
being,  therefore,  a  nonexclusive  one,  we  are 
confronted'  with  the  question  whether  the  ap- 
pointments made  by  him  to  his  brothers  and 
Ms  sister  were  illusory;  that  is,  whether 
L«wi8  Barret  appointed  to  his  brothers  and 
sister  a  substantial  share  in  the  fund  when 
he  gave  to  them  the  sum  of  $1,000  each,  and 
to  his  widow  the  remaining  $147,000.  It 
seems  to  us  that  the  mere  statement  of  the 
proposition  carries  with  it  the  answer  that 
the  sums  so  appointed  were  not  sufficient  to 
constitute  a  substantial  compliance  with  the 
requirements  of  the  illusory  appointment  doc- 
trine. True  it  Is  that  $1,000  is  a  substantial 
sum  of  money  in  Itself;  but  the  question 
here  is,  as  we  thinlc,  its  relation  to  the  whole 
of  the  amount  to  be  distributed  pursuant  to 
the  power.  Viewed  from  that  standpoint,  or 
even  from  the  standpoint  of  that  disposition 
of  the  estate  which  would  have  been  effected 
had  Lewis  Barret  failed  to  exercise  the  pow- 
er of  ai>pointment  of  which  he  was  the  donee 
in  virtue  of  his  father's  will,  it  may  readily 
be  se^i  that  the  sense  of  proportion  is  gross- 
ly violated  by  such  an  execution  of  the  pow- 
er. So,  if  the  illusory  appointment  doctrine 
is  the  law  in  Kentucky,  as  contended  by  ap- 
pellees and  denied  by  appellants,  the  will  of 
Lewis  Barret  was  clearly  not  a  valid  execu- 
tion of  the  power  of  appointment  here  in- 
volved. 

[8]  5.  It  may  be  conceded  that  the  illusory 
appointment  doctrine,  although  it  originated 
in  England,  has  been  the  subject  of  much 
criticism  by  able  BnglUh  jurists,  and  that  it 
was  abrogated  in  1830  by  Lord  St.  Leonard's 
Act  (1  Wm.  4,  c.  46),  and  that  In  1874,  by 
Lord  Selbome's  Act  &7,  38  Vict  c.  37),  the 
distinction  between  exclusive  and  nonexclu- 
sive powers  was  practically  abolished.  In 
McGlbbon  v.  Abbott,  L.  K.  10  App.  Cas.  653, 
the  English  Privy  Council,  in  referring  to  the 
course  of  decision  in  respect  of  this  doctrine, 
said  that  it  had  been  swept  away  by  the  Leg- 
islature as  fraught  with  inconvenience  and 
mischief. 

It  seems  to  as  however,  without  desiring  to 
lay  ourselves  open  to  a  charge  of  the  undue 
assumption  of  superior  powers  of  discrim- 
ination, tliat  a  careful  review  of  the  English 
authorities  will  produce  the  conviction  that 
the  mischief  arose,  not  from  any  fault  of  the 
illusory  appointment  doctrine,  or  of  the 
rules  establishing  the  distinction  between 
powers  exclusive  and  nonexclusive,  but  rath- 
er because  of  a  too  liberal  construction  of 


certain  powers  of  apiKAntment  as  nonexein- 
sive,  when,  In  point  of  fact,  the  evldrait  intui- 
tion of  the  testator  was  to  grant  an  exclusive 
power.  In  its  real  and  proper  sense,  the  il- 
lusory appointment  doctrine  does  not  involve 
the  substitution  of  the  opinion  of  the  chancel- 
lor for  the  discretion  vested  in  the  donee  of 
the  power,  in  respect  of  the  extent  of  the 
appointments  made  in  execntimi  thereof; 
for,  where  the  power  is  nonexclusive,  then  of 
necessity  the  donee  of  the  power  has  no  dis- 
cretion except  such  as  is  Involved  in  a  dis- 
tribution of  the  estate  to  the  appointees  after 
the  giving  to  each  of  the  class  a  substantial 
share,  and  with  that  discretion  the  doctrine 
mentioned  does  not  Interfere.  But  an  nn- 
limited,  uncontrolled  discretion  on  the  part 
of  the  donee  of  the  power  in  respect  of  the 
value  of  the  shares  so  distributed  to  the  ap- 
pointees would  be  nothing  more  and  nothing 
less  than  the  abolition  of  the  dlstlnctlcm  be- 
tween exclusive  and  nonexclusive  powers; 
and  that  is  a  distinctiom  which  this  court  will 
not  ab<dish.  To  do  so  would  be  to  take  from 
the  testator  the  right  to  require  that  the 
donee  of  the  power  of  appointment  shall 
recognize  all  the  members  of  the  designated 
class  of  appointees  in  the  execntlon  of  the 
power. 

On  the  other  hand,  so  long  as  the  distinc- 
tion between  powers  exclusive  and  powers 
nonexclusive  is  preserved,  so  long  as  there  is 
such  a  thing  as  a  nonexclusive  power,  it  in- 
evitably follows  that  the  illusory  appointment 
doctrine  must  likewise  be  preserved.  Oth- 
erwise the  donee  of  a  nonexclusive  power, 
while  not  permitted  to  exclude  entirely  any 
member  of  the  designated  class  of  appointees, 
might  just  as  efTectuaily  do  so  by  means  of  an 
illusory  appointment.  It  is  manifest,  there- 
fore, tjiat  the  enforcement  and  maintenance 
of  the  distinction  between  powers  exclusive 
and  nonexclusive  of  necessity  raises  the  doc- 
trine of  illusive  appointments,  requiring  that, 
where  the  power  of  appointment  to  a  class 
is  nonexclusive,  it  must  be  executed  accord- 
ing to  its  terms,  and  that  the  donee  of  such  a 
power  shall  not  be  permitted  to  thwart  the 
Intention  of  the  donor  of  the  power,  under 
the  guise  of  an  illusory  appointment  entirely 
out  of  proportion  to  the  estate  appointed. 

It  has  been  said  that  the  doctrine  is  found- 
ed upon  no  principle,  and  that  it  is  an  ar- 
bitrary one,  subject  to  no  restraint  or  limita- 
tion. But  in  this  we  do  not  concur,  for  it  is 
grounded  upon  the  principle  that,  where  a 
testator  and  donor  of  a  power  of  appointment 
has  confided  to  the  donee  thereof  a  nonexclu- 
sive power  to  dispose  of  the  estate  to  the 
members  of  a  designated  class,  the  donee 
must  fairly  and  reasonably  execute  the  pow- 
er and  justify  the  confidence  reposed  in  him, 
and  that  equity  will  nullify  any  attempt  to 
betray  the  trust  thus  created.  Nor  is  the 
doctrine  an  arbitrary  one,  subject  to  no  re- 
straint or  limitation ;  for,  if  the  appolntmmts 
made  In  execution  of  the  power  are  fairly 
and  reasonably  proportioned  to  the  estate  so 

Google 


Digitized  by ' 


>8' 


Ky.) 


BARKET'S  XX'B  y.  BABKBT 


899 


dlstrlbnted,  there  la  a  ralld  ezecutloa  of  the 
power,  ootwlthstandlng  that  the  members  of 
tbe  designated  class  are  not  made  equal  In 
the  distribution.  If  such  a  rule  is  arbitrary, 
then  most,  if  not  all,  of  the  rules  of  equity 
possess  the  same  attribute. 

It  may  be  conceded  that  In  the  Kentucky 
cases  heretofore  mentioned  the  illnsory  ap- 
pointment doctrine  was  not  directly  involved. 
In  McGaughey's  Adm'r  t.  Henry,  supra,  it 
was  stated  to  be  "the  rule,"  but  recognized 
aa  not  therein  applicable.  In  Degman  v. 
Degman,  supra,  It  was  again  stated  to  be 
"tbe  well-settled  doctrine,"  though  In  that 
caae  the  direct  question  was  the  efTect  of  ex- 
ercising the  power  in  securing  to  the  donee 
thereof  a  personal  benefit,  rather  than  the 
making  of  an  illusory  appointment  And  In 
Cnay  ▼.  Smallwood,  supra,  it  was  also  stated 
**to  be  a  well-recognized  rule  in  equity," 
though  in  that  case  there  was  Involved  an 
entire  exclusion  of  one  of  the  members  of  the 
designated  class;  the  power  of  appointment 
bting  nonexclusive.  If  an  analysis  of  these 
cases  leaves  any  doubt,  however,  that  the 
illnaoTy  appointment  doctrine  Is  tbe  law  of 
this  state,  we  have  no  hesitation  now  In 
adopting  it  as  a  competent  rule  In  the  test- 
ing of  the  execution  of  nonexclusive  powers. 

It  follows,  therefore,  that  the  will  of  I/ewis 
Barret  is  void  for  failure  to  conform  to  the 
power  of  appolntmoit  In  execution  of  which 
the  will  was  made. 

[7]  6.  But  it  Is  contended  by  appellants 
that,  as  appellees  accepted  the  $1,000  appoint- 
ed to  each  of  them  by  the  will  of  Lewis  Bar- 
ret, they  are  now  estopped  from  questioning 
tbe  ftiilure  to  conform  to  the  power  of  ap- 
pointment given  to  him  by  the  will  of  his 
fiatber;  this  contention  being  based  upon  the 
well-known  doctrine  that  one  cannot  take 
under  a  will  and  at  the  same  time  contest 
Us  Talldlty. 

'We  find  but  little  merft  In  this  contention 
In  the  Instant  case.  The  appointments  so 
made  to,  and  accepted  by,  appellees,  were 
manifestly  Illusory.  The  money  received  was 
in  reality  their  own,  and  we  have  been  unable 
to  see  anything  In  the  acceptance  thereof 
tliat  would  render  inequitable  their  present 
attadc  upon  the  validity  of  the  L«wls  Barret 
will  because  of  his  failure  to  properly  exer- 
cise the  power  of  which  he  was  the  donee. 
Estoppel  rests  largdy  upon  Injury  or  prej- 
ndloe  to  the  rights  of  him  who  asserts  it; 
and  appellants  have  not  been  Injured  by  the 
temporary  acquiescence  of  appellees.  It  Is 
aisoed,  however,  that  had  Mrs.  Gertrude  K. 
Barret,  by  an  assertion  upon  the  part  of  ap- 
pellees of  their  present  attack  upon  the  will 
of  Lewis  Barret,  advised  Mrs.  Barret  that 
sbe  had  but  one-half  of  the  $150,000  to  dis- 
pose of  tj  wUl,  she  would  have  made  a  dlf- 
f^ent  dispositiiMi  of  It.  She  devised  the 
$147,000  In  trust,  one  half  of  the  income  to 


go  to  her  mother  during  life,  and  tb.e  other 
half  of  the  income  to  be  divided  between  her 
brother  and  her  sister  during  life,  the  whole 
of  the  Income  to  be  divided  between  them  In 
the  event  of  the  death  of  her  mother^  and 
upon  the  death  of  her  brother  and  sister  the 
principal  of  the  estate  to  be  divided  jfer 
stirpes  among  their  issue.  But  this  alleged 
Injury  or  prejudice  seems  to  us  entirely  too 
speculative  to  bring  it  within  the  class  of 
detriments  which  render  an  estoppel  opera- 
tive. 

In  this  state  the  doctrine  of  estoppel  by 
acquiescence  or  by  acceptance  of  benefits  un- 
der a  will  has  not  been  freely  applied.  Dep- 
pen's  Trustee  v.  Deppen,  132  Ky.  755,  117 
S.  W.  352 ;  Smith  v.  Smith,  6  Ky.  Law  Rep. 
453 ;  Plnkston  v.  Pinkston,  13  Ky.  Law  Bep. 
206 ;  Brown  v.  Brown,  58  S.  W.  993,  22  Ky. 
Lew  Rep.  840. 

In  Kasey  v.  Fidelity  Trust  Cmnpany,  131 
Ky.  604,  115  S.  W.  737,  this  court  undoubt- 
edly recognized  by  implication  tbe  right  of 
one  to  contest  a  will  notwithstanding  a  pre- 
vious acceptance  of  benefits  thereunder.  In 
that  case,  however,  the  contesting  beneficiary 
was  the  sole  heir  at  law  of  the  testator,  and 
had  given  to  the  executor  express  written 
authority  to  pay  certain  special  legacies,  and 
had  herself  accepted  the  property  devised  to 
her.  The  court  held  that  under  this  state  of 
facts  she  could  not  contest  the  wUI  for  men- 
tal incapacity  of  the  testator,  especially  with- 
out returning  what  she  had  received. 

In  the  well-considered  case  of  Stone  ▼. 
Cook,  170  Mo.  534,  78  S.  W.  801,  61  U  B.  A 
287,  it  was  said: 

"The  sum  of  the  matter  then  is  that,  as  a 
general  rule,  one  who  has  received  a  beneist  un- 
der a  deed,  will,  or  other  instrument  cannot 
thereafter  contest  its  vahdity;  but  the  general 
rule  is  subject  to  this  qualification:  That,  if  the 
benefit  was  received  without  a  knowledge  of  his 
right  to  elect  between  the  beneiSt  so  conferred 
and  of  his  right  to  the  property  outside  of  the 
deed,  will,  or  other  instrument,  or  if  he  was 
induced  by  fraud  or  deception  to  accept  the 
benefit  conferred  by  the  instrument,  he  may  re- 
yoke  the  election  and  contest  the  validity  of  the 
instrument  and  claim  under  the  law,  provided 
that  innocent  third  persons  will  not  suffer  by 
a  revocation,  and  provided  that  there  has  been 
no  unreasonable  delay  in  exercising  the  right  of 
revocation,  and  provided  he  pay  into  court  the 
lienefits  recdved." 

It  Is  here  conceded  that  appellees  accepted 
the  $1,000  each,  and  under  a  misapprehen- 
sion as  to  their  legal  rights.  No  one  has  suf- 
fered by  their  acceptance  of  the  appoint- 
ments. There  has  been  no  unreasonable  de- 
lay in  asserting  their  rights,  and  they  have 
paid  into  court  the  sums  so  received  by  them. 
They  are  thus  brought  within  the  rule  of  the 
case  mentioned,  and  are  not  estopx)ed  to  con- 
test the  validity  of  tbe  exercise  of  the  power 
of  appointment  vested  in  Lewis'  Barret  by 
the  will  of  his  father. 

The  Judgment  is  therefore  afllrmed. 
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NANTZ  ▼.  HUKST. 
(CoDrt  of  Appeals  of  Kentucky.    Oct.  26,  1916.) 
UsuBT    ^=982  —  Loan  ob  Fobbeararob  of 

MONKT. 

Giving  a  note  in  consideration  of  a  convey- 
ance of  land  is  not  a  transaction  for  the  loan 
or  forbearance  of  money,  as  regards  the  rate  of 
interest  being  usurious. 

TEd.  Note.— For  other  cases,  see  Usuir,  Cent. 
Dig.  f§  75-77 ;   Dec.  Dig.  <8=>32.J 

Appeal  from  Circuit  Court,  Owsley  County. 

Action  by  H.  C.  Nantz  against  T.  H.  Hurst. 
£^m  an  adverse  judgment,  plaintiff  appeals. 
Keversed,  with  directions. 

H.  C.  Eversole,  of  Annvllle,  for  appellant 
B.  B.  Hogg,  of  Boonerllle,  for  appellee. 

NUNN,  J.  In  this  action  to  recover  on  a 
note  executed  In  consideration  for  a  convey- 
ance of  land,  and  to  enforce  a  purchase- 
money  lien  for  the  payment  thereof,  the 
court  erred  in  adjudging  that  the  stipulated 
interest  in  excess  of  6  per  cent  was  usuri- 
ous. In  the  meaning  of  the  statute  it  was 
not  a  transaction  for  the  loan  or  forbear- 
ance of  money.  Gruell  y.  Smalley,  1  Duv. 
368;  Tousey  v.  Robinson,  1  Meta  663;  Eddy 
V.  Northup,  23  S.  W.  353,  15  Ky.  Law  Rep. 
434 ;  McCann's  Ex'r  v.  Bell,  79  Ky.  113 ; 
Watts  y.  National  Building  &  Loan  Ass'n, 
102  Ky.  29,  42  S.  W.  839,  19  B^y.  Law  Rep. 
1007;  berry  t.  Walker,  9  B.  Mon.  464. 

The  Judgment  Is  reversed,  with  directions 
to  enter  Judgment  for  the  amount  of  the  note 
and  interest  sued  on,  and  enforce  the  lien 
on  the  land  described  in  the  Judgment 


LOUISVILLE  &  N.  R.  CO.  t.  BELL. 

SAME  V.  JONES. 

(Court  of  Appeals  of  Kentucky.    Oct  26, 1916.) 

1.  Cabbiebs  <S=»319  —  CAbbiaqe  or  Passen- 
GEBS — Actions — Dauaoes. 

Where  a  passenger  is  disturbed  by  the 
drunken  obscenities  of  another  passenger,  she 
is  entitled  to  such  damages  as  would  fairly  com- 
pensate her  for  the  humiliation,  mortification, 
annoyance,  and  mental  anguish. 

[Ed.  Note. — iTor  other  cases,  see  Carriers. 
Cent.  Dig.  if  1338-1345;    Dec.  Dig.  «=>319.] 

2.  Cabbiebs  iS=»284-  —  Cabbiage  op  Passkn- 
GEN8— Duty  of  Cabibieb. 

A  carrier  of  female  passengers  impliedly 
stipulates  that  he  will  protect  them  against 
general  obscenity  and  immodest  conduct. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dip.  J8  1125,  1127-1135,  1173.  1222;  Dec. 
Dig.  <S=5284.] 

8.  Cabbiebs  «=»284  —  Cabbiaoe  of  Passen- 
OEB8 — Duty. 

In  view  ot  Ky.  St.  S  806,  providing  for  the 
punishment  of  any  person  who  while  riding  on 
a  passenger  train  shall,  to  the  annoyance  of 
other  passengers,  use  obscene  or  profane  lan- 
guage, or  behave  in  an  improper  manner,  and 
section  1342b,  prohibiting  drinking  on  trains, 
and  providing  for  the  punishment  of  persons 
found  thereon  in  an  intoxicated  condition,  it  is 
the  duty  of  a  conductor  of  a  railroad  train, 
where  he  was  notified  that  a  negress  was  drunk 


and  using  profane  and  obsooie  language,  either 
to  remove  her  at  the  next  station,  or  to  have 
her  arrested ;  and^  in  case  of  failure,  fhe  rail- 
road company  is  hable  to  other  passengers  dis- 
turbed. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1125,  1127-1136,  1173,  1222; 
Dec.  Dig.  «=»284.] 

4.  Cabbiebs  ®=>317  —  CAiBtBiAOB  of  FAsaxif- 

OEBS. 

Where  a  drunken  passenger  by  profanity 
and  vulgarity  annoyed  others,  evidence  of  her 
conduct  after  it  had  been  called  to  the  attoition 
of  the  conductor,  or  the  conductor  in  the  exercise 
of  reasonable  care  could  have  discovered  it,  is 
admissible  in  an  action  for  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1295,  1297-1306 ;  Dec.  Dig.  «=» 
317.] 

5.  Cabbiebs  «s9319  —  Cabbiaob  of  Pabsbn- 

GBBB— Actions— Dahages. 

Where  a  drunken  negress  used  vile,  pro- 
fane, and  obscene  language  in  the  presence  of 
other  negresses,  an  award  of  $600  In  favor  of 
such  other  negresses  who  complained  to  the 
conductor  in  charge  of  the  passenger  train  can- 
not be  held  excessive,  not  in  itself  indicating  pas- 
sion or  prejudice. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §§  1338-1345;   Dec.  Dig.  «=981».] 

Appeal  from  Circuit  Court,  Bell  County. 

Separate  actions  by  Pearl  Bell  and  Helen 
A.  Jones  against  the  Louisville  &  Nashville 
Railroad  Company.  From  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed  In 
each  instance. 

Benjamin  D.  Warfleld,  of  LouIsvlUe,  and 
C.  W.  Metcalf,'of  PlneviUe,  for  appellant 
James  M.  Gilbert,  of  PinevUle,  and  Charles 
E,  Herd  and  L.  F.  De  Busk,  both  of  Middlea- 
boro,  for  appellees. 

CARROLL,  J.  The  appeUees,  Pearl  B^ 
and  H^en  A.  Jones,  colored  women,  brooght 
separate  suits  against  the  appellant  railroad 
company  to  recover  damages  on  account  of 
the  misconduct  of  another  colored  WMuan 
In  a  coach  in  which  these  appellees  were 
riding.  The  suits  were  heard  and  disposed  ot 
together  in  the  lower  court,  and  there  was  a 
judgment  in  favor  of  each  of  the  appellees  tor 
$500. 

For  cause  of  action  the  appeUees  In  their 
petitions  cliarged,  in  substance,  that  while 
they  were  passengers  on  a  train  of  th6  ap- 
Iiellant  company  a  colored  woman  who  was 
drunk  and  boisterous  was  permitted  to  get  on 
the  train  at  Middlesborough  and  go  into  the 
coach  in  which  they  were  sitting;  that  dur- 
ing the  time  she  was  In  this  coach  as  a  pas- 
senger she  was  continually  drunk,  using  vul- 
gar and  indecent  language,  and  acting  in  a 
very  disorderly,  obscene  manner,  all  of  whidti 
occurred  in  the  presence  of  these  appellees ; 
that  although  the  ccmductor  in  charge  of 
the  train  eame  into  the  coach  in  which  the 
ai^ellees  and  this  offensive  colored  woman 
were  riding  soon  after  the  train  left  Middles- 
borough,  and  not  only  saw  that  she  was 
drunk  and  disorderly,  but  had  his  attention 
called  to  her  conduct  by  some  ot  the  passen- 
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gen,  be  did  not  either  put  tUe  womlm  off  the 
train,  t&ke  her  ont  of  the  coach,  or  attempt 
to  Induce  her  to  cease  her  offensive  miscon- 
duct The  answer  was  a  traverse  of  the 
avermenta  of  the  petition. 

The  evidence  on  behalf  of  appellees  show- 
ed that  Willie  Curry,  the  disorderly  woman, 
boarded  the  train  at  Mlddlesborougb,  the 
station  at  which  the  appellees  took  passage; 
that  when  she  came  in  this  car  she  was 
drank  and  disorderly  and  using  abusive  lan- 
guage, which  disorderly  conduct  and  use  of 
obscene  language  continued  until  she  left  the 
train.  Witnesses  also  described  the  man- 
ner in  which  this  Curry  woman  acted,  and 
repeated  the  vulgar  and  obscene  language 
used  by  her,  which  embraced  almost  every 
form  of  obscenity  and  indecency  that  a  drunk- 
en, vile  negro  woman  could  be  guilty  of. 

The  appellee  Helen  Jones  was  asked  and 
answered  these  questions: 

"Q.  At  the  time  that  Mr.  Worsham,  the  con- 
dnctor  of  the  train,  came  in,  what  was  WilKe 
Curry  doing,  and  what  was  her  condition?  A. 
Sitting  with  her  head  throwed  back  and  bat 
throwed  off  her  head,  cursing  and  going  on  when 
he  was  in  there.  Q.  Cursing  when  Mr.  Wor- 
Kham  was  in  there?  A.  Yes,  sir.  Q.  How  close 
was  Mr.  Worsham  to  her  when  this  cursing  was 
going  on  ?  A.  Passed  right  down  the  aisle.  She 
was  sitting  opposite  from  me — passed  between 
us.  Q.  Was  anything  said  to  Mr.  Worsham 
about  it?  A.  Yea,  sir;  Mrs.  Bell  called  to  him. 
(^.  Do  you  know  what  she  said  to  him?  A. 
1^0,  sir;  when  she  said  something  to  him  he 
said :  'There  is  nothing  to  her ;  she  is  just 
•Imnk.'  Q.  Who  said  that?  A.  The  conduc- 
tor. Q.  what  did  he  do?  A.  Did  not  do  any- 
thing; went  out.  Q.  Did  he  notice  her?  A. 
Looked  at  her  and  kinder  smiled.  Q.  He  looked 
at  her  and  smiled  ;  made  no  effort  to  put  her  off? 
A.  No,  sir ;  none  at  all.  Q.  Did  he  make  any 
effort  to  stop  her  from  cursing?  A,  No,  sir. 
Q.  Say  anything  to  her  when  she  was  cursing? 
A.  Did  not  say  anything  to  her  at  all.  He 
wnrted  to  go  to  her  to  get  her  ticket,  and  Steve 
Gilbert  said  he  had  her  ticket." 

Pearl  Bell,  after  testifying  in  substance 
the  same  as  Helen  Jones,  said  that  when  the 
condactor  came  into  the  car  shortly  after 
the  train  left  Mlddlesborongh — 
"he  pasaed  me  at  first.  I  called  him  three  or 
four  times.  Helen  Jones  pulled  his  coat,  and  I 
told  him  that  that  woman  was  behaving  herself 
very  badly.  Would  like  for  him  to  do  some- 
thing, for  I  would  hate  to  report  him.  He  said, 
'She  is  only  drunk;  would  not  do  any  harm, 
and  smiled  and  weat  out  of  the  coach." 

Other  witnesses  gave,  in  effect,  the  same 
evidence  as  these  two  women. 

The  conductor  who  was  the  only  witness 
fbr  the  railroad  company,  in  the  course  of 
his  testimony  said: 

"AH  I  know  about  tl^  case  is  that  I  was  con- 
ductor of  the  train,  and  immediately  after  the 
train  left  Middleaborough  I  proceeded  with  my 
duties  of  ooUeeting  the  tickets,  and  I  found  a 
man  in  there,  a  colored  man,  that  had  three 
tickets  for  two  ladies  and  one  for  himself. .  At 
the  time  I  took  up  these  tickets  in  the  colored 
ear  I  did  not  hear  any  indecent  language  or  see 
anytbing'ottt  of  the  ordinary.  After  I  got  down 
the  road  towards  Pineville  somewhere.  Pearl 
Bell  called  my  attention  to  this  lady.  She  said 
her  conduct  was  unbecoming,  or  words  to  that 
effect.  I  went  back  to  where  the  lady'waa>  and 
started  to  say  something,  but  there  was  a  man 
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with  her  said  he  would  take  care  of  her  and 
see  that  she  kept  quiet,  and  I  went-  on  out.  Q. 
Was  she  using  any  obscene  language  whUe  you 
were  in  there?  A.  No,  sir;  did  not  hear  her 
use  any  obscene  language.  Q.  Was  she  having 
her  person  exposed  there,  or  doing  anything  in 
a  lascivious  way  while  you  were  in  there?  A. 
No,  sir.  Q.  Was  there  anything  about  her 
conduct  there  that  led  you  to  believe  that  she 
would  do  anything  of  that  kind  while  you  were 
out  of  the  car?  A  Nothing  whatever  in  her 
conduct  that  indicated  that  she  was  of  a  violent 
nature  and  would  insult  people,  or  anything  like 
that.  Q.  Did  you  know  she  was  under  the  In- 
fluence of  liquor  by  the  way  she  was  acting? 
A.  I  thought  so ;  seemed  to  be  in  a  jolly  nature. 
I  see  that  every  day,  and  consequently  did  not 
pay  much  attention. 

It  further  appeared  that  <m  a  former  trial 
of  the  case  he  testified  that  Mrs.  Bell  called 
his  attention  to  the  fact  that  this  woman 
had  been  acting  in  an  indecent  way  and  us- 
ing vulgar  language,  and  also  that  there 
were  12  stations  between  the  place  where 
the  woman  got  on  and  where  she  got  off, 
and  that  one  of  these  stations  was  Pineville, 
the  county  seat  of  Bell  county,  but  that  he 
did  not  take  any  steps  to  put  the  Curry 
woman  off  the  train  at  any  of  these  stations, 
or  notify  the  peace  officers  at  Pineville  of  her 
misconduct 

Steve  Gilbert,  the  colored  man  to  whom 
the  conductor  referred  as  the  man  who  told 
him  he  would  try  to  keep  the  woman  quiet, 
said  that  he  did  not  tell  the  conductor  he 
would  keep  her  quiet,  because  he  knew  he 
could  not  do  It 

On  this  evidence  counsel  for  the  railroad 
company  asked  the  court  to  instruct  the  jury 
that  if  they  found  for  the  plaintiffs,  the 
measure  of  damage  was  the  price  they  had 
paid  for  their  tickets.  But  the  court  refused 
to  give  this  instruction,  and  instructed  the 
Jury: 

"If  you  shall  believe  ^from  the  evidence  that  at 
the  time  the  defendant's  conductor  came  into  the 
passenger  coach  occupied  by  the  plaintiff  and 
the  woman  Willie  Curry,  the  said  Willie  Cur- 
ry was  in  such  a  drunken  condition  and  that 
her  conduct,  appearance,  or  condition  was  such 
as  was  reasonably  calculated  to  induce  the  said 
conductor  to  anticipate,  or  hqve  reasonable 
grounds  to  believe,  that  her  talk  or  conduct  in 
said  coach  was.  or  would  be  annoying  or  dis- 
turbing to  the  plaintiff  or  other  passengers  there- 
on, and  that  thereafter  the  said  Willie  Curry, 
in  the  hearing  of  the  passengers  in  said  coach, 
including  the  plaintiff,  used  obscene,  vulgar,  or 
indecent  language,  or  exposed  her  person  in  an 
indecent  manner  in  the  presence  of  the  plaintiff, 
and  that  the  plaintiff  was  damaged  thereby, 
then  the  law  is  for  the  plaintiff  and  you  ought  to 
so  find." 

And  advised  them  as  follows  as  to  the 
measure  of  damages: 

"If  you  find  for  the  t>laintiff,  under  the  in- 
structions herein,  you  will  find  for  her  such  a 
sum  in  damages  as  you  may  believe  from  the 
evidence  will  fairly  and  reasonably  compensate 
her  for  the  humiliation,  mortification,  annoy- 
ance, discomfort,  and  mental  pain,  if  any  or  ei- 
ther, suffered  by  her,  not  to  exceed,  however, 
the  sum  of  $3,000,  the  amount  claimed  in  the 
petition;" 

The  grounds  relied  on  for  reversal  '^re: 
(1),  That  the. court  eircid  in  not  in!>truotios 
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tbe  Jory  to  find  for  tbe  defendant;  (2)  In  re- 
fnslng  to  give  the  Instruction  offered  In  be- 
half of  the  railroad  company ;  (3)  for  error 
in  admitting  inoHnpetent  evidence;  (4)  be- 
cause the  damages  are  exceeaive;  (5)  and 
because  the  verdict  is  not  sustained  by  suffi- 
cient evidence. 

[1]  No  objection  is  made,  or  could  be  made 
to  the  instructions  given,  as  they  submitted 
correctly  the  law  of  the  case  to  the  Jury. 
The  instruction  offered  was  properly  re- 
fused, because  if  the  plaintiffs  were  entitled 
to  recover,  the  measure  of  damage  was 
that  set  out  In  the  instruction  given  by  the 
court 

[2,  3]  Nor  did  the  court  err  In  refusing  to 
direct  a  verdict  for  the  railroad  company, 
as  there  was  ample  evidence  to  take  the  case 
to  the  Jury.  In  Hutchinson  on  Carriers  (3d 
Ed.)  Si  980,  982,  984,  the  duty  of  a  carrier 
to  protect  its  passengers  from  violence,  ob- 
scenity, or  disorderly  and  annoying  conduct 
on  the  part  of  other  passengers,  and  its  lia- 
bility if  it  fails  to  perform  this  duty.  Is  well 
stated  as  follows: 

"980.  His  passengers  have  the  right  to  de- 
mand of  him  that  a  fellow  passenger  whose 
indecent  and  ungentlemanly  conduct  renders 
him  an  object  of  serious  annoyance  to  them,  or 
whose  condition  or  manner  gives  reasonable 
ground  for  apprehending  personal  injury  from 
his  recklessness  or  violence,  shall  be  removed 
or  be  so  guarded  or  confined  that  they  may  be 
free  from  the  annoyance  or  the  danger.  And 
even  without  any  such  demand  or  suggestion 
from  his  passengers,  it  is  a  duty  he  owes  to 
them,  when  the  circumstances  known  to  him  are 
such  as  to  create  a  reasonable  apprehension  of 
disorderly  conduct  or  a  breach  of  the  peace  upon 
his  conveyance,  which  may  alarm  or  endanger 
his  passengers,  to  be  vigilant  and  prompt  to 
suppress  it  when  it  occurs.  And  if,  aware  of 
the  disturbance,  he  fail  to  use  all  the  means  in 
his  power  to  suppress  it,  he  will  be  liable  for 
any  damages  which  may  ensue  from  it  to  an  in- 
nocent passenger.  The  passenger,  from  the  time 
he  enters  his  vehicle,  has  the  right  to  claim  the 
protection  of  the  carrier  from  the  insults  and 
violence  of  others,  whether  entering  it  as  pas- 
sengers or  not,  end  the  law  exacts  from  him  the 
prompt  employment  of  all  the  means  at  his  com- 
mand to  protect  tbe  passenger  against  such  out- 
rages, either  by  quelling  the  disturbance  or  by 
the  expulsion  of  those  engaged  in  it,  if  neces- 
sary. *  *  *  In  order  that  such  omission  may 
constitute  negligence,  there  is  involved  the  es- 
sential element  that  the  carrier  or  his  servants 
had  knowledge,  or  with  proper  care  could  have 
had  knowledge,  that  the  wrong  was  imminent, 
and  that  be  had  such  knowledge  or  the  op- 
portunity to  acquire  it  suficiently  long  in  ad- 
vance of  the  infliction  of  the  wrong  upon  the 
passenger  to  have  prevented  it  with  the  force 
at  his  command." 

"982.  The  contract  of  carriage  as  to  female 
passengers  embraces  an  implied  stipulation  that 
tbe  carrier  will  protect  them  against  general 
obscenity,  immodest  conduct,  or  wanton  ap- 
proach. •  *  *  But  this  rule  is  also  subject 
to  tbe  usual  exception  that  the  carrier  is  not 
liable  for  assaults  on  female  passengers  made 
under  such  unusual  circumstances  that  the  car- 
rier could  not  possibly  have  foreseen  them." 

"984.  If  a  drunken  and  disorderly  man  is  on 
the  cariier's  vehicle,  it  will  not  do  to  say,  after 
a  passenger  has  been  subjected  to  insult  or  in- 
jury, that  the  carrier's  servants  did  not  know 
or  could  not  have  foreseen  that  the  particular 
individual  who  was  insulted  or  injured  was  in 


danger  of  such  insult  or  Injury,  if  tiwy  were 
apprised,  or  with  proper  care  could  have  known 
of  circumstances  which  indicated  that  some  one 
would  be  injured  unless  the  disorderly  passenger 
or  stranger  were  ejected  or  controlled. 

In  Louisville  &  Nashville  K.  R.  Co.  v.  Bal- 
lard, 85  Ky.  307,  3  S.  W.  530,  9  Ky.  Law  Rep. 
7,  7  Am.  St  Bep.  600,  the  court,  in  the  course 
of  the  opinion,  in  discussing  the  duty  of  a 
carrier   to  protect  passengers,   said: 

"As  to  female  passengers,  tbe  rule  goes  still 
farther.  Their  contract  of  passage  embraces  an 
implied  stipulation  that  the  corporation  will 
protect  them  against  general  obscenity,  immod- 
est conduct,  or  wanton  approach."  Illinois  Cen- 
tral R.  R.  Co.  V.  Wlnslow,  119  Ky.  877,  84  S. 
W.  1175,  27  Ky.  Law  Rep.  329;  lUinois  R. 
Co.  V.  Laloge,  113  Ky.  896.  69  S.  W.  795,  24 
Ky.  Law  Rep.  693,  62  L.  R.  A.  405 ;  Kinney 
V.  L.  &  N.  B.  B.  Co.,  99  Ky.  69,  34  S.  W. 
1066,  17  Ky.  Law  Rep.  1405. 

These  authorities,  which  are  in  harmony 
with  the  body  of  the  law  on  this  subject,  suf- 
ficiently illustrate  the  duty  of  the  carrier 
to  protect  passengers  from  violence,  ak  well 
as  from  vulgarity,  obscenity,  indecency,  and 
annoyance  on  the  part  of  other  passengers, 
and  Its  liability  if  It  fails  to  perform  this 
duty;  and  for  the  purpose  of  enabling  car- 
riers through  their  servants  to  perform  with 
more  diligence  and  effectiveness  the  duties 
of  care  and  protection  indicated,  it  is  provid- 
ed in  section  1342b,  of  the  Kentucky  Statutes, 
that: 

"1.  Any  person  who  shall,  in  or  upon  any 
railroad  locomotive,  passenger  coach,  interurban 
car,  street  car,  or  in  or  upon  any  vehicle  com- 
monly used  for  tbe  transportation  of  passengers, 
or  in  or  upon  any  common  carrier,  or  in  ot 
about  any  railroad  depot,  station,  ticket  office, 
waiting  room,  or  platform,  drink  any  intoxicat- 
ing liquor  of  any  Kind;  or  if  any  person  shall 
be  drunk  or  disorderly  in  or  upon  any  railroad 
passenger  coach,  interurban  car,  street  railway, 
or  in  or  upon  any  vehicle  commonly  used  for 
the  transportation  of  passengers,  or  m  or  upon 
any  common  carrier,  •  •  •  such  person  or 
persons  shall  be  deemed  to  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  shall  be 
fined  not  less  than  ten  •  *  •  nor  more  than 
fifty  dollars,  or  imprisoned  not  less  than  ten  nor 
more  than  thirty  days,  or  both  so  fined  and  im- 
prisoned  in  the  discretion  of  tlie  court  or  ja- 
ry.    •    •    • 

"3.  It  shall  be  the  duty  of  every  railroad  con- 
ductor of  a  steam,  interurban  or  street  railway, 
and  station,  depot,  or  ticket  agent  of  said  rail- 
way when  he  sees  any  person  violating  the  pro- 
visions or  any  of  them  of  section  one  of  this 
act,  to  at  once  notify  the  nearest  or  most  con- 
venient sheriff,  constable,  town  marshal  or  po- 
liceman, of  the  cotmty  in  which  the  offense  is 
committed,  •  *  *  and  it  shall  thereupon  be 
the  duty  of  the  oSicer  so  notified  to  arrest  with- 
out delay  any  such  person  without  any  other  ev- 
idence of  his  guilt 

It  is  further  provided,  in  section  806  of  the 
statutes,  that: 

"If  any  person  whilst  riding  on  a  passenger 
or  other  train,  shall,  in  the  bearing  or  presence 
of  other  passengers,  and  to  their  annoyance,  uso 
or  utter  obscene  or  profane  language,  or  behave 
in  a  boisterous  or  riotous  manner,  *  *  *  he 
shall  be  fined  for  each  offense  not  less  than 
twenty-five  nor  more  than  one  hundred  dollars, 
or  imprisoned  in  tbe  county  jail  not  less  than 
ten  nor  more  than  fifty  days,  or  both  so  fined 
and  imprisoned;  and  it  shall  oe  the  duty  of  the 
conductor  is  charge  of  any  train  upon  which 
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there  ia  a  person  who  haa  violated  the  pTovimons 
of  this  section  either  to  put  such  person  off  the 
train,  or  to  give  notice  of  such  violation  to  some 
peace  officer  at  the  first  stopping  place  where 
any  sach  officer  may  be." 

In  C.  &  O.  Ry.  Co.  t.  Crank,  128  Ky.  329, 
108  S.  W.  276,  32  Ky.  Law  Rep.  1202,  16  L. 
R.  A.  (N.  S.)  197,  Com.  v.  Marcnm,  135  Ky. 
1,  122  S.  W.  215,  24  L.  R.  A.  (N.  S.)  1194, 
I*  &  N.  R.  R.  Co.  V.  Byrley,  152  Ky.  35,  153 
S.  W.  36,  Ann.  Cas.  1915B,  240,  C.  &  O.  Ry. 
Co.  ▼.  Gatewood,  155  Ky.  102, 159  S.  W.  660, 
and  C.  &  O.  Ry.  Co.  v.  Prultt,  157  Ky.  133, 
162  S.  W.  781,  we  have  given  to  these  sec- 
tions of  the  statutes  a  liberal  construction 
to  promote  the  purpose  of  their  enactment, 
which  was  to  protect  well  behaved  and  order- 
ly passengers  from  violence,  indignity,  or 
Insult  at  the  hands  of  other  passengers,  and 
to  place  In  the  power  of  the  carrier  adequate 
means  to  protect  its  passengers  without  sub- 
jecting Itself  to  liability  If  It  acts  with  rea- 
sonable prudence  and  discretion. 

It  la  also  settled  by  these  authorities, 
and  Is  pointed  out  In  the  instructions  given, 
that  liability  does  not  attach  to  the  carrier 
for  acts  of  violence.  Indecency,  obscenity,  or 
disorder  on  the  part  of  a  fellow  passenger 
Tmtll  the  conductor,  or  other  railway  em- 
ployes charged  with  the  duty  of  looking  after 
the  safety,  care,  and  comfort  of  the  passen- 
gers, know,  or  have  reasonable  grounds  to 
believe,  that  the  obnoxious  passenger  will 
be  guilty  of  violent,  offensive,  obscene,  or 
disorderly  conduct;  or  the  appearance,  man- 
ner, or  conduct  of  the  offending  passenger  la 
calculated  to  put  a  reasonably  prudent 
person  on  notice  that  he  may  be  guilty 
of  this  character  of  conduct.  The  carrier 
does  not  Insure  Its  passengers  against  the 
Tiolence  or  misconduct  of  their  fellow  pas- 
sengers. Its  duty  and  corresponding  liability 
begins  when  it  knows,  or  has  reasonable 
grounds  to  believe,  that  some  action  upon  Its 
part  is  necessary  to  protect  the  passengers 
In  its  care  from  assault  or  indignity  at  the 
bands  of  other  passengers.  But  when  the 
servants  of  the  carrier  discover,  or  in  the 
■exercise  of  reasonable  care  could  discover, 
tbat  a  passenger  is  disorderly,  or  obscene, 
or  Is  committing  acts  that  may  endanger 
tbe  safety  of  other  passengers,  or  that  are 
ofTendlng  tbe  peace  and  quiet  of  other  pas- 
sengers, it  is  their  duty  to  take  such  acti<»i 
as  Is  authorized  by  the  statute  to  remove 
from  the  car  the'  offending  passenger,  or,  U 
this  is  not  practicable  at  the  time,  to  take 
sacb  other  steps  as  may  be  required  for  the 
safety  and  protection  of  the  other  passengers. 

Applying  now  these  rules  to  the  facts  of 
tbis  case,  we  find  that,  although  the  con- 
ductor saw  the  drunken  condition  of  this 
Cany  woman  and  had  bis  attention  called 
to  her  misbehavior,  he  merely  remarked,  with 
a  smile,  tiiat  she  was  drunk  and  passed  out 
of  tbe  coach.  This  was  not  a  compliance 
wltb  tbe  duty  of  the  carrier  to  the  other 


passengers.  He  should  have  either  ejected 
this  woman  from  the  coach  at  the  next  sta- 
tion;— and  there  were  several  stations  be- 
tween the  place  where  his  attention  was 
called  to  her  condition  and  conduct  and  the 
place  at  which  she  left  the  train — or  he 
should  have  notified  the  peace  officers  at 
Pinevllle ;   but  he  did  neither. 

[4]  It  is  complained  that  evidence  of  this 
Curry  woman's  misconduct  after  the  con- 
ductor's attention  was  called  to  the  situation, 
and  before  she  left  tbe  train,  was  not  ad- 
missible in  evidence.  What  this  woman,  did 
or  said  before  the  attention  of  the  conductor 
was  directed  to  her,  or  before,  in  the  exer- 
cise of  reasonable  care,  he  could  have  dis- 
covered her  drunken  condition  or  misconduct, 
would  not  have  been  competent  evidence, 
unless  it  was  brought  to  the  notice  of  the 
conductor,  but  her  misbehavior  and  miscon- 
duct after  Ids  attention  was  directed  to  her 
condition,  or  after  it  could  have  been  dis- 
covered by  the  exercise  of  reasonable  care, 
was  admissible  in  aggravation  of  damages. 
Well-behaved  passengers  are  entitled  to  dam- 
ages commensurate  with  all  the  indignity 
and  humiliation  they  liave  suffered  on  ac- 
count of  the  misbehavior  and  misconduct  of 
disorderly  and  offensive  passengers  after  the 
carrier  has  been  apprised  of  the  situation 
and  has  failed  to  take  steps  to  remedy  It, 
and  evidence  of  such  indignity  and  humilia- 
tion may  be  beard  by  the  Jury  for  the  pur- 
pose of  awarding  such  reasonable  damages 
as  the  circumstances  Justify. 

[6]  It  is  further  said  that  tbe  verdict  is 
excessive.  But  relief  on  this  ground  must  be 
denied.  In  cases  like  this,  as  in  many  others, 
tbat  come  before  us,  there  Is  no  way  of  meas- 
uring with  reasonable  certainty  what  ought 
to  be  assessed,  and  so,  as  we  have  often  said, 
unless  the  amount  Is  so  excessive  as  to  ap- 
pear to  have  been  awarded  under  the  Influ- 
ence of  passion  or  prejudice,  or  is  so  dispro- 
portionate to  the  injury  complained  of  as  to 
seem  at  first  blush,  unreasonable,  we  do  not 
feel  at  liberty  to  interfere  with  the  finding 
of  the  Jury. 

The  Judgment  in  each  case  is  affirmed. 


BOSWORTH,  Auditor,  v.  STATE  TJNIVEB- 

SITT  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  27, 1915.) 

1.  Statutes  «=9llOV^SuBjn>T8  and  Trri^Q 
— PoBB  Food  L-iw. 

The  title  to  Laws  1908,  c.  4  (Ky.  St.  | 
1905a),  being  "An  act  for  preventing  the  manu- 
facture and  sale  of  adulterated  or  migbranded 
foods,  dra(rs,  medicines  and  liquors,  and  provid- 
ing penalties  for  violation  thereof,"  and  provid- 
ing by  section  11  that  the  asricultural  experi- 
ment station  shall  receive  $7.50  each  for  analy- 
sis of  food  and  drugs  made  by  it  and  for  tbe  dis- 
cbarge of  other  duties  in  connection  tberewith, 
provided  the  total  expense  from  all  sources  shall 
not  exceed  in  any  one  year  $30,000,  is  void  un- 
der Const,  f  61,  providing  that  no  law  enacted 
by  the  General  Assembly  shall  relate  to  more 
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than  one  rabject,  and  that  shall  be  expressed 
in  the  title,  since  the  subject  of  such  section  is 
not  expressed  in  the  title,  and  is  a  distinct  and 
separate  subject  foreign  to  that  covered  hy  the 
other  sections  of  the  act. 

fEd.  Note. — B\)r  other  cases,  see  Statutes, 
CentDig.  §S  139,  161-163;  DecDig.  «=»110%.] 

2.  Statutes  «=s>20— Food  asd  Dbuo  Amalt- 

BIS— CONSTBUCnON. 

Laws  1908,  c  4,  |  11  (Ky.  St.  1915,  i 
1906a,  subeec  11),  providing  that  the  agricul- 
tural experiment  station  shall  receive  from  the 
state  $7.50  for  food  and  drug  analysis  "pro- 
vided the  total  expense  from  all  sources  shall 
not  exceed  in  any  one  year  580,000,"  does  not 
constitute  a  system  of  fees,  but  is  an  appropria- 
tion of  $30,000  with  the  establishment  of  a  scale 
by  which  it  is  granted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i$  21-24,  27;    Dec.  Dig.  <8=320.1 

3.  Statutes  <S=»105— Acts  or  thb  Leoisla- 
TUBE— Subject  Exfbessed  in  Title— Oon- 
stbuction. 

In.  view  of  Const,  g  46,  providing  that  ap- 
propriations must  receive  the  vote  of  a  majority 
of  all  members  of  each  house,  adherence  to  the 
requirements  of  section  51.  providinir  that  "no 
law  enacted  by  the  General  Assembly  shall  re- 
late to  more  than  one  subject  and  that  shall 
be  expressed  in  the  title,  *  *  •  "  is  of  the 
utmost  importance,  in  order  that  the  General 
Assembly  may  be  fully  informed  "when  voting 
on  an  act  carrying  an  appropriation,  and  the 
taxpayers  advised  after  its  passage  as  to  the 
meaning  of  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  Si  117,  118;   Dec.  Dig.  «=!>105.] 

4.  Statutes  ®=>64— Pabtial  iNVALiDiTt— Ef- 
fect. 

Where  the  subject  in  the  body  of  an  act 
foreign  to  the  title  thereof  is  capable  of  separa- 
tion from  the  act  without  affecting  the  otherwise 
valid  portions,  such  invalid  subject  will  be  con- 
demned and  the  remainder  allowed  to  stand. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S§  58-66,  196;   Dec.  Dig.  «=>64.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

AppllcatiOD  for  mandamus  by  the  State 
University  and  another  against  H.  M.  Bos- 
worth,  Auditor,  to  compel  payment  of  certain 
moneys.  From  a  judgment  granting  the  writ, 
the  defendant  appeals.    Reversed. 

James  Garnett,  Atty.  Gen.,  and  Overtcm 

5.  Hogan,  Asst  Atty.  Gen.,  for  appellant.  J, 
B.  Bush,  of  Lexington,  for  appellees. 

SETTLE,  J.  The  appellee.  State  Unlver.- 
slty,  suing  for  the  benefit  of  the  Kentucky 
Agricultural  Experiment  Station,  and  the  lat- 
ter In  Its  own  behalf,  by  petition  filed  in  the 
£>anklln  circuit  court  against  the  appellant, 
H.  M.  Bosworth,  auditor  of  public  accounts 
of  Kentucky,  prayed  that  that  officer  be  re- 
quired by  writ  of  mandamus  to  issue  his  war- 
rant on  the  treasurer  of  the  state  for  the 
payment  to  appellees  of  $8,460.56,  the  amount 
alleged  to  be  due  the  Agricultural  Experi- 
ment Station  for  1,435  analyses  of  food  and 
drug  products  at  $7.50  each,  made  by  Itnnder 
section  1905a,  Kentucky  Statutes,  during  the 
year  1914.  The  entire  claim  presented  for 
the  1,435  analyses  in  question  was  $10,762.50, 
but,  as  $2,301.94  of  the  amount  had  been  paid 


by  the  treasurer  tipon  a  warrant  from  the 
auditor,  there  remained  unpaid  the  $8,460.56 
mentioned,  which  the  auditor  refused  to  pay. 
It  Is  alleged  In  the  petition  that  It  is  the 
purpose  of  appellees  to  expend  this  $8,460.56 
In  constructing  and  equipping,  <»i  the  State 
University  grounds  at  Lexington,  Ky.,  a  cold 
storage  plant  and  abattoir  for  the  use  of 
the  Experiment  Station,  and  that  they  had. 
In  fact,  contracted  to  have  the  work  done  at 
that  price. 

The  auditor  filed  a  general  demurrer  to 
the  petition  upon  the  grounds:  (1)  That  the 
act  under  which  the  analyses  were  made  by 
the  Agricultural  Experiment  Station,  or  so 
much  thereof  as  authorized  the  work  and  at- 
tempted to  make  an  approprlati<m  therefor. 
Is  unconstitutional,  and  therefore  void;  (2) 
that,  if  constitutional,  the  act  does  not  au- 
thorize the  use  of  the  money  claimed  by  ai>- 
pellees  for  the  constructing  or'  equipping  of 
a  cold  storage  plant  or  abattoir  upon  the 
University  grounds  or  elsewhere.  The  cir- 
cuit court  overruled  the  demurrer,  to  which 
appellant  excepted.  He  thereupon  filed  an 
answer,  which.  In  addition  to  attacking  the 
constitutionality  of  the  act,  and  denj'ing 
the  right  of  appellees  to  expend  the  amount 
In  controversy  In  constructing  a  cold  storage 
plant  and  abattoir,  denied  the  necessity  for 
such  plant  or  abattoir,  and  also  denied  the 
authority  of  appellees  to  construct  it  at  all 
at  the  expense  of  the  state,  or  that  they  bad 
contracted  to  have  the  work  done  at  the  price 
of  $8,460.56,  or  any  other  sum.  The  affirma- 
tive matter  of  the  answer  was  ccmtroverted 
of  record. 

After  the  taking  of  depositions  and  sub- 
mission of  the  case,  the  circuit  court  adjudg- 
ed the  appellees  entitled  to  the  relief  prayed 
and  granted  the  mandamus.  The  auditor 
complains  of  that  judgment;  hence  this  ap- 
peal. 

[1]  Neither  the  demurrer  nor  answer 
makes  any  question  as  to  the  number  of 
analyses  made  by  the  Agricultural  Experi- 
ment Station,  as  to  the  correctness  of  the 
analyses  or  the  competency  of  the  persons  by  _ 
whom  they  were  made.  The  paramount  ques- 
tion to  be  determined  is  the  one  first  present- 
ed by  the  demurrer  and  answer,  viz.:  Is  the 
act,  under  which  the  amount  In  suit  Is  claim- 
ed from  the  state,  or  so  much  thereof  aa 
seems  to  authorize  the  payment  of  the  claim, 
constitutional?  The  act  w^s  passed  by  the 
General  Assembly  In  1908  (see  Acts  1908,  p. 
10),  and  is  contained  in  chapter  53a,  {  1905a, 
Klentucky  Statutes  (Carroll's  Edition  1915). 
It  is  entitled: 

"An  act  for  preventing  the  manufacture  and 
sale  of  adulterated  or  misbranded  foods,  drugs, 
medicines  and  liquors,  and  providing  penalties 
for  violations  thereof. 

The  one  sectUm  of  the  act,  ISOSa,  contains 

14  subsections. 

Subsection  8  makes  it  the  duty  oC  the  di- 
rector of  the  Kentucky  Agricultural  Expert- 
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ment  Stattcm,  or,  under  his  direction,  tbe 
liead  of  the  division  of  food  inspecticm.  of  tbe 
station,  to  make  or  cause  to  be  made  exam- 
InatiooB  of  samples  of  food  and  drugs  man- 
ufactured or  on  sale  in  this  state  at  sncb 
time  and  place  and  to  such  extent  as  he  may 
determine. 

Subsection  9  requires  him  to  make  revott 
as  to  adulterated  or  misbranded  foods  or 
drugs  to  certain  officers  named  therein,  for 
tbe  prosecution  of  the  person  or  persons  guil- 
ty thereof. 

Subsection  10  requires  that  he  make  an 
annual  report  to  the  Governor  upon  adul- 
terated food  or  drug  products,  and  for  the 
submission  of  such  annual  reports  to  the 
General  Assembly  at  Its  regular  sessions,  and, 
in  addition,  for  the  issue  .from  time  to  time 
of  bulletins  giving  the  results  of  such  in- 
spections and  analyses  as  are  made  by  him. 

Subsection  11,  which  is  the  one  here  par- 
ticularly involved,  provides: 

'"Said  Experiment  Station  shall  receive  seven, 
dollars  and  fifty  cents  ($7.50)  for  the  analysis  or" 
examination  of  any  sample  of  food  or  drug  taken 
or  submitted  in  accordance  with  this  act,  and 
expenses  for  procnrln^  samples  of  food  and 
drugs  and  in  making  inspections  into  the  con- 
dition of  and  wbolesomeuess  and  parity  of  the 
food  produced,  manufactured  or  sold  in  food 
factories,  grocery  stores,  bakeries,  slaughtering 
hooses,  dairies,  milk  depots  or  creameries,  and 
all  other  places  where  foods  are  produced,  pre- 
pared, stored,  kept  or  offered  tor  sale;  for 
studying  tbe  proUems  connected  with  the  pro- 
duction, preparation  and  sale  of  foods;  for  ex- 
pert witnesses  attending  grand  juries  and 
courts;  clerk  hire  and  all  other  expenses  neces- 
sary for  carrying  out  the  provisions  of  this  act: 
Provided,  the  total  expense  from  all  sources 
shall  not  exceed  in  any  one  year  thirty  thousand 
dollars  ($30,000.00). 

"The  board  of  control  of  said  Experiment 
Station  shall  furnish  to  the  auditor  of  public  ac- 
counts an  itemized  statement  of  the  expenditures 
of  money  under  this  act.  The  expenditures  re- 
ported to  tbe  auditor  shall  be  paid  by  the  com- 
monwealth to  the  treasurer  of  the  Eitperiment 
Station  upon  the  written  request  of  the  board 
of  control  of  the  said  Experiment  Station,  and 
the  auditor  for  the  payment  of  tbe  same  is  di- 
rected to-  draw  his  warrant  upon  the  treasurer 
as  in  all  other  daims  against  the  common- 
wealth." 

It  Is  jnsisted  for  appellant  that  subsection 
11  of  the  act  violates. section  61  of  the  Con- 
stitntlon  of  the  state,  which  provides: 

"No  law  enacted  by  th^  General  Assembly 
shall  relate  to  more  than  one  subject,  and  that 
shall  be  expressed  id  the  title.    *    •    •  » 

In  the  namerons  decisions  'of  this  court 
Interpreting  section  51,  Constitution,  ahd  ap- 
plying its  provisions,  the  following  general 
mles  appear  to  have  been  announced:  First, 
the  general  manner  in  which  the  subject  of 
an  act  is  to  be  accomplished  need  not  be  ex- 
pressed IB  the  title  (Collins  v.  Henderson,  11 
Bnsh,  75;  Commonwealth  v.  Bailey,  81  Ky. 
396);  second,  stating  the  subject-matter  of 
the  act,  with  unnecessary  detail  in  the  title, 
does,  not  render  the  act  unconstitutional  (Al- 
len y.  Hall,  14  Bush,  86) ;  third,  if  all  the 
provisions  of  ail  act  relating  to  the  same  sub- 
ject are  naturally  .connected,'  and  are  not 
foreign  to  tbe  subject  expressed  la  tbe  title, 


it  Is  sufficient  (Bnmslde  y.  Lincoln  County 
Court,  86  Ky.  423,  6  S.  W.  276,  9  Ky.  Law 
Rep.  686;  Jc^inson  y.  City,  121  Ky.  691,  89 
S.  W.  672,  28  Ky.  Law  Rep.  569;  Diamond 
y.  Commonwealth,  124  Ky.  418,  99  S.  W.  232, 
30  Ky.  Law  Rep.  666;  McOlone  y.  Womack, 
129  Ky.  274,  111  S.  W.  688,  33  Ky.  Law  Rep. 
811,  17  L.  R.  A.  (N.  S.)  855;  Mark  v.  Bloom, 
141  Ky.  474,  133  S.  W.  203;  Commonwealth 
v.  Starr,  160  Ky.  260, 169  S.  W.  743) ;  fourth, 
the  title  cannot  be  used  to  extend  or  restrain 
the  provisions  in  the  body  of  the  act.  It 
must  be  fairly  expressive  of  the  context  in 
the  body  of  the  act,  and  ia  to  be  read-  in  con- 
nection with  it  in  determining  the  meaning 
of  the  act  (Comm<Kiwealth  v.  Cain,  14  Bush, 
625;  Commonwealth  v.  Barney,  115  Ky.  475, 
74  S.  W.  181,  24  Ky.  Law  Rep.  2362 ;  Joyce 
V.  Woods,  78  Ky.  386;  Wlemer  v.  Commis- 
sioner of  Sinking  Fund,  124  Ky.  377,  99  S.  W. 
242,  30  Ky.  Law  Rep.  523;  Thompson  v. 
Commonwealth,  159  Ky,  8,  166  S.  W.  623). 

The  meaning  and  object  of  section  51,  Con- 
stitution, is  thus  well  stated  in  Thompson 
y.  Commonwealth,  169  Ky.  8,  166  S.  W.  623: 

"The  purpose  of  the  constitutdonal  provision 
was  to  enable  persons  rending  the  title  of  an 
act  to  get  a  general  idea  of  what  the  act  treated 
of  or  contained,  and  it  has  come  to  be  a  recog- 
nized legislative  practice  for  members  and  others 
interested  in  legislation  to  read  the  title  of  acts 
and  gather  therefrom  in  a  general  way  at  least 
the  subject-matter  of  the  act,  and  nnder  the  aU'' 
thority  of  this  constitutional  provision  members 
of  the  Legislature,  as  well  as  the  public  interest- 
ed in  legislation,  have  the  right  to  rely  on  the 
title  as  indicating  the  subject-matter  of  the 
act  and  to  assume  that  the  act  contains  no  legis- 
lation that  is  not  embraced  in  a  general  way 
by  the  subject  expressed  in  the  title." 

It  is  not  to  be  overlooked  that  section  46, 
(Constitution,  declares  that: 
.  "Any  act  or  resolution  for  the  appropriation 
of  money  or  the  creation  of  debt  shall,  on  its 
final  passage,  receive  the  votes  of  a  majority  of 
all  the  members  elected  to  each  house;" 

And  section  230  provides: 

"No  money  shall  be  drawn  from  tbe  state 
treasury,  except  in  pursuance  of  appropriations 
made  by  law;  and  a  regular  statement  and  ac- 
count of  the  receipts  and  expenditures  of  nil 
public  money  riiaU  be  published  annually." 

[2]  Manifestly,  the  $30,000  mentioned  In 
section  11  of  the  act  under  consideration 
is  an  appropriation  in  the  meaning  of  sec- 
tions 46  and  230,-  Constitution,  supra.  The 
$7.60  allowed  by  the  section  as  compensation 
for  each  analysis  that  may  be  made  Is  only 
a  means  or  scale  by  which  it  ia  to  be  ascer- 
tained when  tbe  limit  of  the  annual  appro- 
priation of  $30,000  is  reached.  O^erefore 
the  provision  as  to  compensation  for  analyses 
does  not  con8ti4»te  a  system  of  fees,  bat 
merely  establishes  a  scale  by  which  the 
$80,000  is  gnutted;  The  compensation  for 
analyses  and  other  expenses,  for  the  pay- 
ment of  which  the  act  provides,  cannot  in 
any- one  year  exmnA  the  $30,000  appropri- 
ation for  such  year.  It  Is  patent  from  the 
evidence  appearing  in  tbe  record  that  the 
authorities  in  charge  of  the  Experiment  Sta- 
ttos  have  always  treated  the  $30,000  as  an 
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apprc^rlatloii,  and,  fnrtber,  tbat  they  Iiave, 
ever  since  the  act  In  question  became  effeo- 
tlve,  each  year  drawn  the  entire  |30,000  f ronj 
the  state  treasury. 

We  now  come  to  the  conslderatloa  of  the 
main  question:  Does  the  act  conform  to  the 
requirements  of  section'  61,  Constitution? 
Comparison  of  the  contents  of  the  body  of 
the  act  with  its  title  will  demonstrate  that, 
in  so  far  as  the  provisions  of  subsection  11 
are  concerned,  it  does  not  do  so.  In  other 
words,  all  of  the  provisions  of  the  act,  ex- 
cept those  contained  is  subsection  11,  are 
embraced  and  covered  by  the  title,  because 
they  each  and  all  relate  to  and  are  naturally 
and  directly  connected  with  the  subject  ex- 
pressed in  the  title;  that  is,  they  define 
what  shall  constitute  an  adulteration  or  mis- 
branding of  foods  and  chemicals,  provide 
the  means  of  detecting  and  preventing  same, 
designate  the  offenses  that  may  be  commit- 
ted under  the  act,  and  prescribe  the  penal- 
ties therefor.  Subsection  11,  however,  at- 
tempts to  bring  into  the  act  and  make  a 
part  thereof  various  provisions  which  are 
foreign  to  the  subject  expressed  in  the  title. 
These  provisions  relate  to  the  making  of  com- 
I>ensatlon  to  the  Experiment  Station  for  anal- 
yses or  examinations  of  samples  of  food 
or  drugs,  paying  the  expenses  attending  the 
procuring  of  such  samples,  the  cost  of  clerk 
hire,  attending  grand  Juries  and  trials  in 
prosecutions  of  offenders  against  the  law, 
and,  finally,  providing  an  annual  approprl- 
»aoa  at  $30,000  for  defraying  all  such  items 
ot  cost  and  expense. 

The  phraseology  of  the  title,  "An  act  for 
preventing  the  manufacture  and  sale  of 
adulterated  or  misbranded  foods,  drugs, 
medicines  and  liquors,  and  providing  penal- 
ties for  violations  thereof,"  does  not  even 
suggest  to  the  average  mind  that  the  body 
of  the  act  provides  for  the  exp^iditure  of 
the  mcney  of  the  Commonwealth,  required 
by  the  eleventh  subsection,  or  an  intlmati(»i 
that  such  subeectioa  provides  for  an  annual 
appropriation  ot  $30,000.  Being  utterly  si- 
lent as  to  the  expenditures  required  and  the 
appropriation  made  by  this  subsection,  the 
title  of  the  act,  when  introduced  and  put 
upon  its  passage  in  the  Legislature,  could 
have  conveyed  to  the  mind  of  the  average 
legislator  no  other  meaning  or  information 
than  that  Its  only  subject  was  to  make  it 
an  offense  for  any  person  to  manufacture 
or  sell  adulterated  or  misbranded  foods, 
drugs,  medicines,  or  liquors,  and  prescribe  the 
penalties  therefor.  The  ostensible  object 
of  the  act,  being  the  protection  of  the  public, 
made  it  so  attractive  to  the  members  of  the 
General  Assembly,  and  the  necessity  for  its 
passage  so  apparent,  that  the  mere  reading 
of  its  title  was  well  calculated  to  induce 
them  to  give  it  their  supi>ort,  without  taking 
time  to  examine  the  body  of  the  act  and 
thereby  obtain  an  understanding  of  its 
nnmerous  provlslMiB;    whereas,  If  the  title 


of  tlie  act  had  given  any  IstimatloB  th«t  it 
contained  an  apiMX>prlatlon  of  $30,000  to  be 
paid  by  the  state  annually  for  an  Indefinite 
number  of  years,  it  would  at  least  have  been 
understandlngly  considered  and  voted  on. 
But  the  title  gave  no  intimation  of  the  ap- 
propriation that  lay  concealed  as  far  down 
in  the  body  of  the  act  as  its  Seventh  sub- 
section, to  reach  which  ten  other  subsections, 
dealing  with  totally  different  matters,  must 
first  be  read.  Being  thus  preceded  and. 
hedged  about  by  other  provisions  that  appear 
to  be  germane  to  the  subject  expressed  in 
the  title,  the  appropriation  contained  in  sub- 
section 11,  which  l8  not  even  remotely  re- 
ferred to  In  the  title  or  necessarily  connected 
with  the  subject  therein  expressed,  was  so 
disguised  as  to  render  its  presence  in  the 
body  of  the  act  well-nigh  undlscoverable 
without  a  reading  of  the  entire  act 

The  situation  here  presented  is  one  that 
section  51  of  the  Ccmstltution  was  intended 
■to  prevent,  and  wtilch  could  have  been  pre- 
vented by  the  addition  to  the  title  of  the  act 
of  another  sentence,  indicating  that  the  act 
contains  an  appropriation  of  $30,000  per  an- 
num to  meet  the  expenses  of  carrying  out 
its  provisions.  There  can  be  no  doubt  that 
the  act  In  question  relates  to  two  subjects, 
viz:  (1)  The  preventing  of  the  manufacture 
and  sale  of  adulterated  or  misbranded  foods, 
drugs,  medicines,  and  liquors,  and  to  provide 
penalties  for  so  doing;  (2)  an  approprlatloa 
from  the  revenues  of  the  state  of  $30,000  per 
annum.  It  is  equally  free  from  doubt  that 
only  the  first  ot  these  subjects  is  expressed 
in  the  title  of  the  act,  as  the  Constitution 
provides.  It  may  also  be  remarked  that  the 
first  subject  to  which  the  act  relates  apper- 
tains to  the  criminal  or  penal  laws,  and  the 
second  alone  to  an  appropriation  of  the 
state's  money. 

[3]  As  section  46,  Constitution,  provides 
that  any  act  or  resolution  for  the  aH>r<vri- 
atlon  of  money  or  the  creatitm  of  debt  shall 
not  become  a  law  unless  on  its  final  passage 
It  has  received  the  votes  of  a  majority  of  all 
the  members  elected  to  each  house,  it  would 
not  be  wide  of  the  mark  to  say  that  adher- 
ence to  the  requirements  of  section  51^ 
Constitution,  is  of  the  utmost  importance, 
in  order  that  the  members  of  the  General 
Assembly  may  be  fully  informed  in  voting 
upon  an  act  carrying  an  appropriation,  and 
the  taxpayers  of  the  state  advised,  after 
its  passage,  as  to  the  meaning  of  its  pro- 
visions. 

In  Ragland,  etc.,  v.  Anderson,  125  Ky. 
141,  100  S.  W.  865,  30  Ky.  Law  Rep.  1199, 
128  Am.  St  Rep.  242,  we  said: 

"It  is  for  the  courts  to  measure  tlie  acta  or 
the  General  Assembly  by  the  standard  of  the 
Constitution,  and  if  they  are  clearly  and  un- 
equivocally in  contravention  of  its  terms.  It  be- 
comes tbe  duty  of  the  judiciary  to  so  declare. 
Of  course,  if  the  question  as  to  whether  or  not 
the  leKislatioD  is  inimical  to  the  Constitution  be 
doubtful,  it  will  always  be  decided  in  favor  of 
the  constitutionality  of  the  law.    But  whwe  the^ 
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matter  Is  plain  tiiat  th«  Coiistitntion  has  been 
violated,  then  the  court*  cannot  escape  the  duty 
of  so  declaring  whenever  the  matter  is  brought 
to  their  attention.  And  no  matter  how  distaste- 
ful it  may  be  for  the  Judiciary  to  review  the 
acts  of  a  co-ordinate  branch  of  the  government, 
their  dnty  under  their  oath  of  office  is  impera- 
tive." Vamey  v.  Justice,  86  Ky.  59e.  6  S.  W. 
457,  »  Ky.  Law  Kep.  743;  Marbury  v.  Madi- 
son. 1  Cranch  (U.  S.)  137,  2  L.  Ed.  60. 

In  McCreary,  OoTemor,  t.  Speer,  156  Ky. 
783,  162  S.  W.  99,  we  also  said: 

'*It  is  true  our  Constitution  contains  no  pro- 
vision to  the  effect  that  all  its  provisions  are 
mandatory ;  but  we  deem  this  immaterial  for 
the  reason  that  this  court  had  held  before  the 
adoption  of  the  present  Constitution  that  all  the 
proviai<His  of  a  Constitution  are  mandatory ;  and 
the  Constitution  must  be  presumed  to  have  been 
adopted  with  this  understanding  of  its  meaning. 
Since  the  adoption  of  the  Constitution  the  court 
has  steadily  maintained  the  same  rule."  Prison 
Comminioners  t.  Spencer,  159  Ky.  265,  166  S. 
W.  1017. 

In  Barton  t.  M.  &  B.  Tumi^ke  Go.,  102 
Ky.  787,  173  S.  W.  144,  we  further  said: 

"In  Hyser  ▼.  Commonwealth,  116  Ky.  410 
[76  S.  W.  174,  25  Ky.  Law  Rep.  60S],  it  was 
said:  'This  court  has  repeatedly  announced, 
in  eifect,  that  no  provision  of  a  statute  directly 
or  indirectly  relating  to  the  subject  expressed 
in  the  title,  having  a  natural  connection  there- 
with, and  not  foreign  to  the  same,  should  be 
deemed  within  the  inhibition  of  section  51  of 
the  Constitution.'  This  broad,  liberal  rule  was 
approved  in  the  early  leading  case  of  Phillips 
T.  CSndnnati  4  Covington  Bridge  Co.,  2  Mete. 
219,  and  again  in  Collins  v.  Henderson,  11  Bush, 
74  ;  Hoke  v.  Commonwealth,  79  Ky.  667 ;  Com- 
monwealth V.  Bailey,  81  Ky.  395 ;  Burnside  v. 
Lincoln  County  Court,  86  Ky.  423,  6  S.  W. 
276  :  Conley  v.  Commonwealth,  98  Ky.  125,  32 
S.  "W.  286,  9  Ky.  Law  Rep.  635 ;  and  Eastern 
Kentucky  Coal  Lands  Corponation  v.  Common- 
wealth, 127  Ky.  667,  106  S.  W.  280,  108  S.  W. 
1138,  82  Ky.  Law  Rep.  129,  33  Ky.  Law  Rep. 
49.  In  recognizing  this  rule,  however,  this 
court,  in  Thompson  v.  Commonwealth,  1^  Ky. 
12.  168  S.  W.  624,  further  said:  'But  in  no  in- 
stance has  this  mie  been  extended  so  as  to 
legalise  legislation  that  departs  so  radically  from 
the  title  of  the  act  as  do  the  sections  here  under 
consideration.  Here  the  title  of  the  act  limited 
the  scope  of  the  legislation  to  the  appropriation 
of  money  for  the  benefit  of  the  Houses  of  Re- 
form, and  this  limitation  in  the  title  reasonably 
and  naturally  conveyed  the  meaning  that  the 
body  of  the  act  was  confined  to  the  appropria- 
tion of  money,  and  no  other  snbject.'  " 

[4]  It  Is  oar  conclusion  that  so  much  of 
tbe  act  tinder  consideration  as  la  included 
in  subsection  11  of  section  1905a  is  violative 
of  section  51  of  the  Constitution,  and  tliere- 
fore  void.  This  ccmdusion  does  not,  how- 
ever, render  invalid  the  remaining  sabsec- 
tlons  of  the  act,  which  seem  to  be  germane 
to  tbe  subject  expressed  in  the  title,  as  it 
Is  manifest  that  subsection  11  can  be  elim- 
inated from  tbe  act  without  to  any  extent 
affecting  the  subject-matter  of  tbe  germane 
parts;  the  rule  in  such  case  being  as  stat- 
ed In  Wiemer  v.  Commissioner  of  Sinking 
Fund,  124  Ky.  377,  99  S.  W.  242,  30  Ky.  Law 
Bep.  523: 

"When  a  snbject  foreign  to  the  title  is  intro- 
duced into  the  body  of  an  act,  if  it  is  so  separate 
and  distinct  from  the  remainder  of  the  subject- 
matter  of  the  legislation  that  it  may  be  omitted 


without  affecting  the  otherwise  valid  portions, 
then  the  unconstitutional  part  will  be  omitted 
and  tbe  remainder  allowed  to  stand."  Jones  v. 
Thompson,  12  Bush,  394;  Fuqua  v.  Mullen,  13 
Bush,  467;  Thompson  v.  Commonwealth,  159 
Ky.  8, 166  S.  W.  623 ;  Burton  v.  M.  &  B.  Turn- 
pike Co.,  162  Ky.  787, 178  S.  W.  144. 

Tbe  conclusion  we  have  reached  renders 
unnecessary  tbe  decision  of  tbe  other  ques- 
tion urged  in  tbe  brief  of  appellant's  coun- 
sel; and  as  the  salutary  object  of  tbe  act 
cannot  fully  be  carried  out  without  tbe  ap- 
propriation made  invalid  by  tbe  elimination 
of  subeectlcw  11  thereof,  It  is  assumed  that 
the  Oeneral  Assembly  will  at  its  approach- 
ing session  so  amend  tbe  act  as  to  make  the 
needed  appropriation,  and  at  the  same  time 
allow  its  application  to  tbe  erection  of  tbe 
cold  storage  plant  and  abattoir  desired  by 
appellee. 

For  tbe  reasons  indicated,  the  Judgment 
is  reversed,  and  cause  remanded,  with  di- 
rections to  the  lower  court  to  sustain  the 
demurrer  to  the  petition  and  dismiss  the  ac- 
tion. 


JORDAN  et  aL   v.   CROMWELL  et   aL 
(Court  of  Appeals  of  Kentucky.    Oct  2&,  1916.) 
JuoouKNT   ^=9461   —   Equitable   Rkuef  — 

FBAUD — EVIDENCK. 

Evidence  in  a  suit  to  have  a  judgment  for 
sale  by  way  of  partition  set  aside  for  fraud  in 

Srocnring  it  held  to  show  no  fraud,  but  aban- 
uumcnt  of  an  agreement  for  division  through 
disinterested  persons. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  II  882,  893,  895 ;  Dec  Dig.  «i3>461.] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Suit  by  heirs  of  Nace  Cromwell  against 
F.  E.  Jordan.  From  part  of  tbe  Judgment 
defendant  Jordan  appeals,  and  from  part  of 
It  plalntifT  Mattie  Vaughn  appeals.  Revers- 
ed in  part,  and  affirmed  in  part 

Joe  W.  Bennett,  of  Clinton,  Robbins  &. 
Bobbins,  of  Mayfleld,  and  M.  T.  SbelDoume, 
of  Bardwell,  for  appellants^  J.  Kelly  Smith 
and  B.  B.  Flatt,  both  of  Clinton,  for  appel- 
lees. 

CARROLL,  J.  On  May  9, 1912,  tbe  appel- 
lant Jordan  brought  a  suit  tn  equity  against 
the  heirs  of  Nace  Cromwell,  nine  In  number, 
to  have  sold  as  indivisible  a  tract  of  lend 
containing  34  acres.  Hie  petition  set  out 
that  Jordan  bad  purchased  the  one-ninth  in- 
terest each  of  Mattie  Vaughn  and  Charles 
Cromwell  in  this  piece  of  land  and  bad  ob- 
tained deeds  therefor,  and  so  these  two  heirs 
were  not  made  parties  to  the  suit  The  pray- 
er of  the  petition  was  for  a  sale  of  the  land 
and  a  division  of  tbe  proceeds  between  the 
seven  heirs,  who  each  owned  one-nlntb,  and 
Jordan,  who  owned,  as  he  alleged,  two-ninths. 
Charles  Cromwell,  who  had  not  been  made  a 
party  to  the  suit,  came  into  court  on  bia  pe- 
tition to  tie  made  a  party,  and  filed  an  an- 
swer in  which  he  denied  that  he  had  soiU  his 
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Interest  to  Jordan,  averring  tbat  the  deed 
made  to  Jordan  was  Intended  to  be  and 
should  be  treated  as  a  mortgage  to  secure 
the  payment  of  $20  that  he  owed  Jordan.  He 
further  denied  that  the  land  waa  Indivisible, 
and  said  that  It  could  be  divided  without  Im- 
pairing the  value  of  any  interest  Mattle 
Vaughn  also  filed  her  petition  to  be  made  a 
party,  which  was  taken  as  her  answer,  and 
denied  that  she  had  sold  to  Jordan  her  in- 
terest in  this  land,  averring  that  so  mndi  of 
the  deed  as  purported  to  convey  this  inter- 
est was  a  fnind  «nd  without  consideration. 
She  also  said  that  the  land  was  susceptible 
of  advantageous  division.  These  pleadings, 
which  were  made  answers,  were  filed  in  Oc- 
tober, 1912,  and  a  few  days  afterwards  Jor- 
dan filed  separate  replies  to  the  answers,  thus 
completing  the  issues,  as  the  other  heirs  did 
not  file  answers,  although  they  were  sum- 
moned. 

In  December,  1912,  Charles  Cromwell  and 
Mattle  Vaughn,  as  welt  as  others  in  their  be- 
half, testified  in  the  case  by  deposition,-  and 
other  witnesses  also  gave  their  deiK>Bitl<»is 
in  Jordan's  behalf. 

In  May,  1913,  the  case  was  submitted,  and 
the  court  adjudged  that  the  land  could  not 
'be  divided;  that  Jordan  was  the  owner  of 
.the  one-ninth  interest  of  Mattle  Vaughn; 
tbat  the  deed  made  by  Charles  Cromwell  to 
Jordan  should  have  the  effect  of  a  mortgage 
to  secure  him  in  the  payment  of  ?20,  and  in- 
terest; that  the  costs  of  the  action,  includ- 
ing an  attorney's  fee,  should  be.  paid  out  of 
the  proceeds  of  the  sale  of  the  land,  which 
was  ordered  to  be  sold  as  a  whole  on  ac- 
count of  its  indivisibility. 

In  October,  1913,  end  before  the  order  of 
sale  was  executed,  the  nine  Cromwell  heirs 
filed  their  petition  in  equity  asking  that  the 
Judgment  rendered  in  May  be  vacated  and 
set  aside  on'  the  ground  that  it  was  procured 
through  fraud.  This  petition  further  set  up 
the  fact  that  Mattle  Vaughn  bad  not  sold 
her  interest  to  Jordan,  end  that  the  land  was 
susceptible  of  division,  and,  further,  that  the 
purported  deed  of  Charles  Cromwell  to  Jor- 
dan was.  In  fact,  a  mortgage. 

The  ground  of  fraud  relied  on  was  that 
some  time  in  May,  1912,  and  before  the  suit 
was  brought  by  Jordan,  an  agreement  in 
writing  was  entered  into  between  Jordan 
and  the  Cromwell  heirs.  In  which  it  was  set 
out  tbat: 

"We  have  agreed  that  we  will  have  three  dis- 
interested meri  divide  Sarilda  Cromwell's  dow- 
er, and  that  F.  E.  Jordan  is  to  pa^  all  costs  in 
the  suit  filed  yesterday.  Said  division  is  to  be 
made  Tuessday,  May  7,  1912;  said  men  to  be  as 
follows :  M.  B.  Willey,  Joe  Eberhard,  and  Fi^d 
Scott." 

It  was  averred  that  the  Cromwells  were 
ignorant  colored  i)eopl6,  and,  resting  in  the 
l)elief  that'  the  land  would  be  divided  un- 
der the  agreeinent,  none  of  the  heirs,  except 
Mattle  Vaughn  and  Charles  Cromwell,'  gave 
any  attention  to  the  suit  They  further  said 
'that  it  was  also  agre^  that  jjordaa  would 


dismiss  the  suit  he  bed  brodght  and  pay  the 
costs  thereof,  but  by  mistake  this  provision 
was  not  Inserted  in  the  written  agreement 
There  were  other  averments  showing  the 
value  of  the  land  and  that  Jordan  desired 
it  to  be  sold  in  a  body,  that  he  might  pur- 
chase It  for  a  sum  greatly  less  than  its  real 
value,  as  they  were  not  able  to  become  the 
imrchasers. 

Jordan  filed  an  answer  in  this  suit,  and 
evidence  was  taken  on  the  issues  made,  and 
the  court  adjudged  that  the  land  was  sus- 
ceptible of  division ;  that  Jordan  owned  the 
interest  of  Mattle  Vaughn  therein  and  had 
a  lien  against  the  interest  of  Charles  Cr<Hn- 
well  to  secure  the  payment  of  $20,  and  in- 
terest Commissioners  were  appointed  to 
divide  the  land,  and  the  cost  was  adjudged 
to  be  paid  by  the  parties  according  to  their 
interests.  From  so  much  of  the  judgment 
as  ordered  the  land  divided,  Jordan  appeals, 
and  from  so  much  of  it  as  adjudged  that 
Jordan  owned  the  interest  of  Mattle  Vaughn, 
she  appeals.  It  will  be  observed  tbat  the 
only  difference  between  the  first  and  the 
second  Judgment  is  that  tiie  first  Judgment 
directed  that  the  land  be  sold  and  the  pro- 
ceeds divided,  while  the  second  Judgment  di- 
rects the  land  to  be  divided,  and  the  first 
Judgment  allowed  an  attorney  fee  of  $100, 
and  the  second  Judgment  did  not  allow  any 
attorney  fee. 

It  seems  to  us  that  the  first  Judgment  is 
con<duaive  upon  all  the  parties  to  thia  suit 
There  is  no  substantial  reason  shown  in  the 
suit  brought  to  vacate  the  Judgment  why  it 
should  be  set  aside,  nor  does-  the  evidence 
taken  in  support  of  this  last  suit  furnish 
any  reason  for  disturbing  the  former  Judg- 
ment Precisely  the  same  Issues  were  made 
in  the  first  suit  that  were  made  in  the  last 
suit,  and,  while  it  is  true  that  all  of  the 
Cromwell  heirs  did  not  file  answers  in  the 
first  suit,  the  two  answers  tbat  were  filed 
set  up  distinctly  the  identical  defense  that 
the  heirs  who  had  been  summoned  in  the 
first  suit  hut  did  not  answer  asserted  in 
this  last  suit  The  only  new  matter  at  all 
is  that  in  relation  to  the  agreement  between 
Jordan  and  the  h^irs  that  the  land  should 
be  divided,  but  the  first  suit  was  filed  sev- 
eral days  after  this  agreement  was  entered 
Into,  and  the  fact  that  some  of  the  heirs  de- 
fended the  first  suit  on.  the  ground  tbat  the 
land  could  be  divided  without  referring  in 
any  way  to  this  agreement  shows  very  clear- 
ly that  the  written  agreement  was  abandon- 
ed by  all  parties.  Reading  between  the 
lines,  there  appear  certain  things  that  would 
pei-suade  us  to  hold  that  the  land  was  sus- 
ceptible pf  division,  but  we  do  not  feel  au- 
thorized on  mere  suspicion  to  vacate  a  Judg- 
ment duly  entered  upon  issues  made  by  the 
parties. 

Counsel  for  Mattle  Vaughn  points  out  tbat 
the  original  deed  executed  by  her  to  Jordan 
shows  that  some  fraud  was  practiced  by 
Jordan  In  the  insertion  in  (his  deed  of  h^ 
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conveyance  of  her  interest  in  the  dower,  but 
the  original  deed  is  not  in  the  record,  and 
the  decided  weight  of  the  evidence  shows 
that  the  conveyance  of  this  interest  to 
Jordan  was  in.  the. original  deed  at  the  time 
it  was  signed  and  acknowledged. 

We  think  the  court  erred  in  modifying 
the  first  Judgment.  Wherefore  the  second 
judgment  entered  is  reversed  on  the  appeal 
of  Jordan  and  affirmed  on  the  appeal  of 
Mattie  Vaughn,  and  on  a  return  of  the  case 
the  court  will  set  aside  the  second  Judgment 
and  direct  the  execution  of  the  first  judg- 
ment. 


FISOAIi    COURT    OF    MBRCEB    COUNTS; 

V.  GIBBS. 
(Court  of  Appeals  of  Kentucky.    Oct  27, 1915.) 

OmCEBS    ®=»100  —  GOICPENSATION  —  AI.TBIUl- 

TioN  DuBiNQ  Term. 

Where  the  fiscsi  court,  before  the  election 
of  a  county  clerk,  fixed  his  compensation  as 
clerk  of  the  fiscal  court  at  $500  per  annum,  it 
could  not,  after  election,  reduce  the  compensa- 
tion for  an^  year  of  hia  term  of  ofBce,  since  such 
compensation  forms  part  of  his  salary  as  county 
derk  within  the  protection  of  Const,  g  161, 
providing  that  the  compensation  of  a  county 
officer  shall  not  be  changed  after  his  election 
or  during  bis  term  of  office,  and  section  235, 
providing  that  the  salaries  of  public  officers 
shall  not  be  changed  during  the  term  for  which 
they  are  elected. 

[Kd.  Note. — For  other  cases,  see  Officers,  Cent. 
DijB.  SS  152-157;    Dec.  Dig.  €=»100.] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  H.  K  Glbbs  against  the  Fiscal 
Court  of  Mercer  County.  From  a  Judgment 
for  the  plaintiff,  defendant  appeals.  Af- 
firmed. 

B.  W.  Keenon,  of  Harrodsburg,  for  appel- 
lant. Emmet  Puryear,  of  Danville,  for  ap- 
pellee. 

HUKT,  J.  H.  L.  Glbbs,  the  appellee,  was 
elected  cleA  of  the  Mercer  county  court,  for 
tbe  term  beginning  on  the  first  Monday  in 
January,  1914,  and  continuing  for  four  years 
thereafter.  Kentucky  Statutes,  t  1835,  pro- 
vides as  follows: 

••The  dcrk  of  the  county  court  of  each  coun- 
ty shall,  by  virtue  of  his  office,  be  derk  of  the 
fiscal  coort.  He  shall  attend  its  sessions  and 
keep  a  full  and  complete  record  of  all  its  pro- 
ceedings, with  a  proper  index.  For  hia  services 
the  fiscal  court  shall  annually  make  him  a  rea- 
sonable allowance,  to  be  paid  out  of  the  county 
levy." 

It  is  the  duty  of  the  county  court  clerk 
to  act  as  the  clerk  of  the  fiscal  court,  just 
tbe  same  as  It  is  bis  duty  to  perform  any 
other  services  required  of  the  county  court 
clerk  by  the  laws  of  the  state. 

Previous  to  the  election  of  appellee,  at  a 
regular  session  of  the  fiscal  court,  a  resolu- 
tion was  adopted  fixing  the  salaries  of  the 
county  judge,  county  attorney,  school  super- 
intendent, and  the  county  court  clerk,  as 
clerk  of  the  fiscal  court,  for  the  term  be- 
ginning on  the  first  Monday  in  January,  1914. 


This  action  was  taken  by  the  fiscal  court  oa 
the  18th  day  of  October,  1918.  The  salary  or 
compensatlou  to  the  county  court  clerk,  for 
his  services  as  clerk  of  the  fiscal  court,  was 
fixed  at  the  sum  of  $500  per  year.  The  ap- 
pellee was  Inducted  into  office  on  the  first 
Monday  of  January,  following,  cuid  thereaft- 
er the  fiscal  court,  at  a  session  held  on  tbe 
12th  day  of  September,  1914,  undertook  to 
change  the  salary  or  cmnpensation  of  the 
county  clerk  for  his  services  as  clerk  of  tbe 
fiscal  court  by  the  adoption  of  a  resolution 
allowing  him  only  the  sum  of  $100  for  his 
services  as  clerk  of  the  fiscal  court  for  the 
year  1914.  The  appellee  objected  to  the  res- 
olution and  from  it  prayed  an  appeal  to  the 
circuit  court  The  case  was  there  tried  upon 
an  agreed  state  of  facts,  which  consisted  sub- 
stantially of  what  has  been  heretofore  stated 
in  this  opinion,  as  the  facts  of  the  case,,  and 
upon  that  state  of  facts  and  the  copies  and 
orders  of  the  fiscal  court  adjudged  that  the 
order  appealed  from,  which  was  made  on 
the  12th  day  of  September,  1914,  was  void, 
for  the  reason  that  the  salary  of  the  clerk 
of  the  fiscal  court  was  fixed  by  an  order  pre- 
vious to  his  election,  for  the  term  of  four 
years,  and  that  the  fiscal  court  had  no  au- 
thority to  change  that  compensation  during 
the  present  term  of  the  appellant  in  his  of- 
fice. The  appellant  objected  to  this  Judg- 
ment and  excepted,  and  prayed  an  appeal  to 
this  court,  which  was  granted. 

The  compensation  provided  by  law  for  the 
services  of  the  derk  of  the  county  court  is 
the  fees,  which  be  is  authorized  by  law  to 
collect  for  the  various  services,  which  he  is 
called  upon  to  render,  and  which  fees  are 
fixed  by  statute,  and  the  amount  to  be  al- 
lowed and  paid  to  him  for  the  services  ren- 
dered by  him  as  derk  of  the  fiscal  court. 
All  of  it  constltntes  the  compensation  of  his 
office.  Bis  term  of  office  is  four  years.  The 
duties  whl<di  he  may  be  called  upon  to  ren- 
der as  derk  of  the  fiscal  court  may  be  great- 
er and  more  onerous  during  one  year  of  bis 
term  than  another.  Tbe  same  may  be  said 
of  the  duties  performed  by  the  county  judge, 
the  county  attorney,  the  county  treasurer, 
and  the  superintendent  of  schools.  Section 
161  of  the  Constitution  provides  that  the 
compensation  of  a  county  officer  shall  not  be 
changed  after  his  election  or  appointment  or 
during  his  term  of  office,  and  section  235  of 
the  Constitution  provides  that  the  salaries 
for  public  officers  shall  not  be  changed  dur- 
ing the  term  for  which  they  were  elected. 
Tbe  reason  for  these  constitutional  restraints 
upon  the  i>ower  to  change  the  compensation 
or  salary  of  an  officer  after  his  election  or 
during  his  term  of  office  lies  in  the  fact  that 
If  there  was  not  such  a  restraint,  it  would 
Induce  a  continuous  campaign,  upon  the  part 
of  an  officer  and  his  adherents,  to  secure  an 
Increase  in  his  compensation  beyond  a  Just 
and  reasonable  sum,  by  the  exerdse  of  the 
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influence  of  bis  official  posltlcm  and  associa- 
tion upon  those  having  authority  to  make  the 
increaae ;  and,  upon  the  other  hand,  it  would 
Induce  the  enemies,  which  he  might  accumu- 
late by  a  strict  performance  ot  his  duties  or 
his  political  adversaries,  to  take  revenge 
upon  him  by  decreasing  his  compensation  to 
a  sum  below  what  was  just  and  reasonable, 
or  to  such  a  limited  sum  as  to  comiwl  his 
abandonment  of  the  office. 

In  Commonwealth  et  al.  t.  Addams,  95  Ky. 
690,  26  S.  W.  582,  16  Ky.  Law  Rep.  136,  con- 
struing section  161  of  the  Constitution,  this 
court -said: 

"So,  by  these  express  provisions  of  the  or- 
ganic law,  it  was  evidently  intended  to  prevent 
any  interterence  with  the  salary  or  compensa- 
tion of  a  public  officer  daring  his  term  of  of- 
fice," 

Where  the  duty  devolves  upon  the  fiscal 
court  of  a  county  to  fix  the  compensation  or 
salary  of  any  county  officer,  It  Is  the  duty 
of  the  fiscal  court,  by  an  order  entered  be- 
fore the  election  of  the  officer,  to  fix  the  sal- 
ary for  each  of  the  years  during  the  term 
for  which  be  holds  the  office,  and  when  such 
order  has  been  made  fixing  the  salary  of  a 
county  officer  for  the  ensuing  years  of  his 
term,  previous  to  his  election,  the  fiscal  court 
has  no  power  to  change  his  compensation, 
and  to  make  It  either  greater  or  less,  after 
his  election.  Plercy  v.  Smith,  117  Ky.  990, 
80  S.  W.  201 ;  Breathitt  County  v.  Noble,  116 
S.  W.  777;  City  of  Louisville  v.  Wilson,  99 
Ky.  509,  36  S.  W.  044,  18  Ky.  Law  Rep.  427 , 
Marion  County  v.  Kelly,  112  Ky.  881,  66  S.  W. 
816,  22  Ky.  Law  Rep.  174;  Barrett  v.  City 
at,  Falmouth,  100  Ky.  151,  58  S.  W.  520,  22 
Ky.  Law  Rep.  667;  Jefferson  County  v.  Wa- 
ters, 114  Ky.  48,  70  S.  W.  40,  24  Ky.  Law 
Kep.  816;  Butler  County  v.  James,  116  Ky. 
675,  76  a  W.  402,  26  Ky.  Law  Rep.  801; 
McNew,  etc.,  v.  Commonwealth,  for  Use,  etc., 
123  Ky.  119,  93  S.  W.  1047,  29  Ky.  Law 
Bep.  540;  Pox  v.  Lantrlp,  162  Ky.  178,  172 
S.  W.  133 :  Hurt  v.  Morgan  County,  166  Ky. 
364,  179  S.  W.  256. 

For  the  reasons  stated,  the  judgment  ap- 
pealed from  is  affirmed. 


WILSON  et  al.  v.  MARSEB  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1915.) 

1.  Dkkds  ®=>100,  101  —  Construction  —  Ex- 
tbaneous  clbcumstances. 

Where  the  meaning  of  an  expression  in  a 
deed  is  not  clear,  evidence  of  the  surrounding 
circumstances  and  of  the  subsequent  acts  of  the 
parties  construing  the  deed  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  233,  239;   Dec.  Dig.  ®=»100,  lOl.J 

2.  Loos  AND   LOGGINO   ^:»3— CONVETANCBS— 

RESESVATIONS    OF    TlUBEB  —   "FREE     CON- 
COURSE TO  Timber." 

Where  a  deed,  given  pursuant  to  a  bond  for 
a  deed  which  reserved  timber  rights,  declared 
that  the  grantor  should  have  "free  concourse  to 
the  timber,"  and  the  grantees  for  a  long  time 


acquiesced  in  the  grantor's  removal  of  the  tim- 
ber, the  grantors  are  entitled  to  an  estate  in  the 
timber  and  the  right  to  go  upon  the  land  for  the 
purpose  of  removing  it. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ({  6-12 ;   Dec.  Dig.  «=»3.} 

3.  Appeal  and  Error  ^=31033  —  Rkvixw  — 

Habiolebb  Ebsob. 

Where  defendants  were  entitled  to  the  whole 
of  timber  on  land,  plaintiffs  cannot  complain 
that  the  judgment  awarded  them  only  a  one-half 
interest. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4062-4062;  Dec.  Dig.  (8=> 
1033.] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  W.  C.  Wilson  and  others  against 
Thomas  Marsee  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeaL    Affirmed. 

D.  K.  Rawlings,  of  London,  for  appellants. 
Patterson  ft  Ingram,  of  PinevUle,  for  appd- 


CLAY,  C.  In  the  year  1880  William  J. 
Marsee  was  the  owner  of  a  tract  of  land  In 
Bell  county,  which  he  contracted  by  title 
bond  to  convey  to  Jerry  Turner.  Turner  as- 
signed the  bond  to  W.  C.  Wilson.  Before 
making  a  deed  to  the  land,  William  J.  Mar- 
see died,  leaving  three  children,  Amanda 
Marsee,  Thomas  Marsee,  and  John  F.  Mar- 
see. After  William  J.  Marsee's  death  bis 
property  was  divided,  and  that  part  of  the 
property  In  controversy  In  this  action  fell  to 
his  two  children,  Thomas  and  Amanda,  who, 
for  the  purpose  of  carrying  out  their  father's 
contract,  executed  and  delivered  to  Madallne 
Turner  and  the  heirs  of  Jeremiah  Turner  a 
deed  to  the  property.  The  habendum  clause 
of  the  deed  Is  as  follows: 

"To  have  and  to  hold  the  same  forever,  with 
the  condition  that  Thomas  Marsee  and  Amanda 
Marsee  have  free  concourse  to  timber." 

The  evidence  shows  that  the  title  bond  con- 
tained substantially  the  same  provision.  In 
1882  William  C.  Wilson  bought  the  land  by 
title  bond  and  has  been  In  possession  of  the 
land  ever  since.  From  the  time  of  the  con- 
veyance, up  to  within  three  or  four  years  of 
the  filing  of  this  suit,  Thomas  Marsee  has 
exercised  the  right  of  going  on  the  land  and 
hauling  timber  therefrom.  During  that  time 
he  has  frequently  cut  timber  and  made  It  Into 
boards,  staves,  and  slats,  and  on  a  number  of 
occasions  he  would  employ  Wilson  to  assist 
him  In  this  work  and  pay  blm  therefor.  In 
the  year  1911  W.  C.  Wilson  brought  this  ac- 
tion against  Thomas  Marsee  to  quiet  hia  ti- 
tle to  the  land  In  question.  Later  other 
plaintiffs  joined  with  him  in  the  action,  and 
Amanda  Marsee  was  also  made  a  defendant 
The  defendants  pleaded  title  to  the  timber 
under  and  by  virtue  of  the  deed  above  re- 
ferred to.  On  final  hearing  the  chancellor 
held  that  the  defendants  acquired  by  the 
deed  an  undivided  one-half  of  all  the  timber 
of  every  kind  and  character  standing  and 
growing  upon  the  tract  when  the  deed  wafl 
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executed,  and  tbat  tbey  aie  now  owuera 
of  an  andlTlded  one-baU  of  all  the  timber 
still  reniainlng  on  the  land.  He  further  ad- 
judged that  the  plaintlfCs  were  the  owners  of 
the  other  undivided  one-halt  Plaintiffs  ap- 
peal. 

[1, 2]  The  case  turns  on  the  meaning  of 
the  words  "free  concourse  to  timber."  Plain- 
tiffs contend  that  these  words  are  meaning- 
less and  confer  no  rights  on  the  defendants. 
It  may  be  conceded  that  the  word  "con- 
course" is  Inaptly  used,  but  the  courts  will 
not  defeat  the  intention  of  the  parties  to  a 
contract  because  of  the  misapplication  or 
misuse  of  a  particular  word.  Where  the 
language  employed  Is  uncertain  In  its  mean- 
ing. It  is  proper  to  consider  the  nature  of  the 
Instrument,  the  situation  of  the  parties  ex- 
ecuting it,  and  the  objects  which  they  had 
In  view.  Davis  v.  Hardin,  80  Ky.  672 ;  Tan- 
ner T.  Ellis,  127  S.  W.  995.  Here  the  gran- 
tors were  conveying  a  certain  tract  of  land. 
Th^  desired  to  retain  certain  rights  in  the 
timber.  To  express  these  rights,  they  made 
use  of  the  language  referred  to.  It  being  evi- 
dent that  something  was  intended  by  the 
language  employed.  It  should  be  given  a 
meaning  that  will  carry  out  such  intent. 
Furthermore,  the  subseQ'Uent  acts  ol  the  par- 
tics,  showing  the  construction  they  have  put 
upon  the  agreement,  may  be  looked  to,  and 
are  entitled  to  great  weight  in  determining 
what  the  parties  Intended.  Jacoby  v.  Nich- 
ols, 62  S.  W.  734,  23  Ky.  Law  Rep.  205; 
District  of  Columbia  v.  Gallaher,  124  U.  S. 
506,  8  Sup.  Ct  585,  31  Ia  Bd.  526.  Though 
plaintiff  W.  C.  Wilson  claims  to  have  object- 
ed to  the  defendants'  using  the  timber,  it  Is 
manifest  that  If  he  made  any  protest  at  all 
it  was  within  a  comparatively  short  time 
before  the  bringing  of  this  action,  for  he 
himself  admits  that  on  numerous  occasions 
he  was  not  only  present  when  the  defendants 
cut  and  removed  timber  from  the  land,  but 
actoaily  assisted  them  in  such  work  and  re- 
ceived from  them  compensation  therefor. 
Considering  the  language  in  the  light  of  the 
drcnmstances  of  the  parties  and  of  their 
subsequent  conduct,  we  think  it  clear  that 
the  defendants  intended  to  and  did  reserve  a 
certain  Interest  in  the  timber,  with  the  right 
to  go  upon  the  land  fw  the  purpose  of  re- 
moving It. 

[3]  But  plaintiffs  contend  that  defendants 
are  entitled  either  to  all  of  the  timber  or  to 
none  of  It,  and  that  the  judgment  is  there- 
fore erroneous,  because  it  divides  the  timber 
equally  between  the  plaintiffs  and  defend- 
ants. In  view  of  the  fact  that  defendants' 
right  to  the  timber  is  not  limited  in  the  deed, 
we  think  they  are  entitled  to  at  least  one- 
half  thereof,  and  plaintiffs  cannot  complain 
because,  under  the  judgment  of  the  court,  the 
defendants  were  glVeu  less  than  they  were 
entttled  to^ 

Judgment  affirmed. 


COMMONWEALTH  v.  McOAULBT'S  EX'E. 

(Court  of  Appeals  of  Kentucky.     Oct.  27, 
1915.) 

1.  Appeal  anh  Ebsob  «=>1170  —  Revibw  — 
Habmless  Ebbob. 

In  view  of  Civ.  Code  Prac.  g  134,  prohibit- 
ing reversal  for  harmless  errors,  a  judgment 
which  is  a  correct  decision  will  not  be  disturbed 
because  based  on  an  erroneous  reason. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4032,  4066,  4075.  4098, 
4101,  4464,  4540-4545;    Dec.  Dig.  «S=»1170.] 

2.  Deeds  $=>143— Constbuction  —  Intxbksts 
conveted. 

Where  a  landowner  conveyed  property,  re- 
serving a  life  estate  and  power  to  revoke  the 
deed  at  any  time  before  death,  the  grantee  took 
a  defeasible  fee  in  remainder,  and,  where  there 
was  no  revocation  before  death,  the  property 
passed  to  him  regardless  of  the  grantor's  wilL 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  fS  463-456,  465-468;    Dec  Dig.  «s>143.] 

3.  Taxatioit  «=>861  —  Irhebttancb  Taxes  — 
Statute. 

Ky.  St.  {  4281a,  subsec.  1,  which  became 
effective  June  13,  1906,  imposes  taxes  upon  all 
property  which  shall  pass  by  will  or  by  the 
mtestate  laws  of  the  state  from  any  person 
who  may  die  seised  or  possessed  thereof  or 
which  shall  be  transferred  by  deed,  grant,  sale, 
or  gift  made  in  contemplation  of  death.  Eleven 
years  prior  to  the  enactment  of  the  statute  a 
landowner  conveyed  property  to  another  by  a 
deed  reserving  a  life  estate  to  herself  and  pow- 
er to  revoke.  The  power  was  not  executed,  but 
she  did  not  die  until  after  the  inheritance  tax 
law  went  into  effect.  Held,  that  the  law  had  no 
retroactive  effect,  and,  as  the  grantee's  inter- 
ests were  fixed  before  the  grantor's  death,  no 
tax  could  be  collected. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  i  1676;   Dec.  Dig.  «=9861.] 

Appeal  from  Jefferson  Circuit  Court,  Chan- 
cery Branch,  First  Division. 

Action  by  the  Commonwealth  of  Kentucky, 
by  a  revenue  agent,  against  Winifred  Mo- 
Cauley's  executor,  begun  in  county  court 
and  appealed  to  circuit  court  From  a  judg- 
ment there  for  defendant,  plaintiff  appeals. 
AfBrmed. 

Matt  J.  Holt  and  A.  Scott  Bullitt,  both  of 
Louisville,  for  the  Commonwealth.  Lee 
Hamilton  and  Strother  &  Hamilton,  all  of 
IiOuisviUe,  for  appellee^ 

SETTLE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Jefferson  circuit  court, 
chancery  branch.  First  division,  dismissing 
a  proceeding  instituted  by  a  revenue  agent 
to  recover  an  inheritance  tax  claimed  to  be 
due  the  commonwealth  ^om  the  estate  of 
Winifred  McCauley,  deceased,  under  section 
4281a,  Kentucky  Statutes.  The  proceeding 
was  commenced  in  the  Jefferson  county 
court,  and  upon  being  there  dismissed  was 
appealed  to  the  circuit  court,  with  the  result 
stated.  The  dismissal  In  the  county  court 
was  based  upon  the  ground  that  the  estate 
was  not  liable  for  the  inheritance  tax  claim- 
ed. The  dismissal  of  the  appeal  In  the  cir- 
cuit court  was  adjudged  under  article  2,  ch. 
116,  {  6,  Acts  1912,  on  the  ground  that  the 
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proceeding  was  pending  In  that  court  on  Ju- 
ly 1,  1912,  and  bad  been  pending  therein 
fdnce  July  6,  1908,  and  that  for  more  than 
90  juridical  days  prior  to  July  1,  1912,  no 
steps  had  been  taken  by  the  officer  institut- 
ing the  same. 

[1]  It  is  insisted  for  appellee  that,  al- 
though the  circuit  court  may  hare  erred  in 
adjudging  the  dismissal  of  the  proceeding 
upon  the  ground  Indicated,  yet  if,  on  consid- 
eration of  the  whole  record,  the  Judgment 
was  authorized  upon  a  different  ground,  and 
for  that  reason  is  found  to  be  correct.  It 
shcnild  not  be  reversed  on  this  appeaL  HiIs 
rule  has  been  recognized  by  us  in  the  follow- 
ing cases:  Commonwealth  v,  Campbell,  128 
Ky.  252,  107  S.  W.  797,  32  Ky.  Law  Rep. 
1131;  Vritz  v.  Tudor,  1  Bush,  28;  Cornell 
Wind  Engine  &  Pump  Co.  v.  Breed,  13  Ky. 
Law  Rep.  365;  Harrisons  v.  Baker,  1  J.  J. 
Marsh.  318;  Clark  v.  Boyd,  6  T.  B.  Mon. 
293 — and  is  expressly  sanctioned  by  a  provt- 
slon  of  section  134,  Civil  Code,  which  de- 
clares: 

"The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  proceedings, 
which  does  not  affect  the  substantial  rights  of 
the  adverse  party ;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or  de- 
fect." 

It  follows  from  what  has  been  said  that, 
if  the  estate  left  by  Winifred  McCauley  is 
not  liable  for  the  inheritance  tax  attempted 
to  be  recovered  by  the  revenue  agent,  the 
judgment  of  the  circuit  court  dismissing  the 
proceeding,  though  rested  upon  a  different 
and  erroDeona  ground,  should  be  affirmed. 

fl]  Winifred  McCauley  died  October  20, 
1906,  leaving  a  will  whereby  she  devised  to 
P.  M.  J.  Rock,  a  Catholic  priest,  her  entire 
estata  At  the  time  of  her  death  she  owned 
a  life  estate  in  certain  lots  in  the  city  of 
Louisville,  and,  in  addition,  personal  prop- 
erty admittedly  of  less  value  than  $500, 
which  exempts  it  from  the  inheritance  tax. 
Consequently  the  only  matter  in  controversy 
is  as  to  whether  the  real  estate  is  subject  to 
the  tax.  The  testatrix  by  deed  of  May  23, 
1895,  conveyed  to  P.  M.  J.  Rock  the  lots  in 
question,  subject  to  a  life  estate  retained  In 
and  to  the  whole  by  the  grantor,  and  reserv- 
ed to  the  latter  the  power  to  revoke  the  deed 
at  any  time  before  her  death,  which  power 
of  revocation,  it  is  admitted,  was  never  exer- 
cised by  her.  So  the  title  conveyed  Rock 
by  the  deed  was  a  defeasible  fee  in  remain- 
der, which  vested  immediately  upon  the  de- 
livery to  the  grantee  of  the  deed,  subject  to 
be  defeated  by  a  revocation  of  the  deed  by 
the  grantor.  As  the  power  of  revocation  was 
never  exercised  by  the  grantor,  the  life  es- 
tate retained  by  her  in  the  property  ceased 
at  her  death,  which  left  Rock  its  sole  owner. 
The  will  left  by  Winifred  McCauley  became 
efltective  as  of  the  date  of  her  death,  but, 
although  it  made  Rock  the  sole  devisee  of  all 
the  estate  of  which  she  died  possessed,  his 
title  to  the  real  estate  passed  to  him  under 
the  deed,  and  not  by  the  devise  contained  in 


the  will.  Not  even  the  life  estate  which  the 
testatrix  had  reserved  In  the  deed  went  to 
him  by  Che  will,  because  that  ceased  with  her 
death. 

[8]  The  act  under  which  the  inheritance 
tax  is  claimed  by  the  appellant  was  approved 
March  15,  1906,  and  became  effective  June 
13,  1906,  more  than  11  years  after  the  exe- 
cution and  delivery  of  the  deed  in  question. 
The  act  (section  4281a,  subsec.  I)  declares: 

"All  property  which  shall  pass,  by  will  or  by 
the  intestate  laws  of  this  state,  from  any  per- 
son who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  state,  or  if  such  dece- 
dent was  not  a  resident  of  this  state  at  the  time 
of  death,  which  property,  or  any  part  thereof, 
shall  be  within  this  state,  or  any  interest  there- 
in, or  income  therefrom,  which  shall  be  trans- 
ferred by  deed,  grant,  sale  or  gift,  made  in  con- 
templation of  the  death  of  the  grantor  or  bar- 
gainor, or  intended  to  take  effect  in  possession 
or  enjoyment  after  such  death,  to  any  person 
or  persons,"  etc. 

It  is  the  manifest  meaning  of  this  language 
of  the  act  that  the  inheritance  tax  is  to  be 
irax>osed  as  to  property  that  may  become  sub- 
ject thereto  after  the  act  becomes  effective. 
The  act  therefore  cannot  be  given  a  retroact- 
ive effect.  This  question  seems  to  have  been 
settled  in  Winn,  Sheriff,  etc.,  v.  Scbenck,  etc,, 
110  S.  W.  827,  33  Ky.  Law  Rep.  615.  In  that 
case  a  will  was  made  in  1899  by  a  son,  devis- 
ing to  his  mother  one-half  of  his  entire  es- 
tate, under  a  contract  made  at  the  time  with 
his  mother  to  keep  a  valid  will  at  all  times 
devising  to  her  son's  godson  one-half  of  the 
property  she  received  from  the  former,  which 
will  she  made  and  under  which  the  godson 
received  the  property  so  devised  by  the  moth- 
er. The  mother  died  after  the  inheritance  tax 
law  of  1906  was  enacted  in  this  state.  Upon 
this  state  of  case  we  held  that,  as  at  the  time 
the  contract  between  the  son  and  mother  was 
made  there  was  no  Inheritance  tax  law  in 
force  in  this  state,  the  property  received  by 
the  godson  under  the  will  of  the  mother  was 
not  subject  to  the  payment  of  such  tax.  In 
the  opinion  It  is  said: 

"We  have  been  unable  to  find  any  case  direct- 
ly in  point,  nor  are  we  referred  to  any  such,  but 
questions  somewhat  similar  have  arisen  in  other 

i'unsdictions  where  the  inheritance  tax  laws 
lave  been  longer  in  force.  In  the  case  of  Na- 
thaniel H.  Emmons  v.  Shaw,  171  Mass.  410 
[60  N.  E.  1033],  the  Supreme  Court  of  Masea- 
ebusetts  passed  upon  a  qnestion  somewhat  aim- 
Uar.  There  one  Thomas  B.  Wales  had  devised 
certain  property  to  his  son,  George  W.  Waloa, 
for  life,  subject  to.  his  disposition  by  will,  but, 
in  the  event  that  he  died  intestate,  with  fur- 
ther limitations  as  to  the  fee.  The  son  disposed 
of  the  property  by  will  under  the  power,  and, 
an  inheritance  tax  law  having  been  adopted  aft- 
er the  death  of  his  father,  but  before  his  death, 
an  effort  was  made  to  collect  the  tax  from  hia 
property.  The  court  declined  to  enforce  it,  and 
in  so  doing  said :  'What  is  done  under  a  power 
of  appointment  is  to  be  referred  to  the  instru- 
ment oy  which  the  power  is  created,  and  oper- 
ates as  a  disposition  of  the  estate  of  the  donor.' 
And  the  Supreme  Court  of  New  York,  in  the 
case  of  In  re  Lansing's  Estate,  182  N.  Y.  238 
[74  N.  E.  882],  in  passing  upon  a  similar  ques- 
tion, held  that,  where  property  was  devised  by  a 
man  to  hia  daughter  for  Jife..  and  after  her  to 
her  hein  at  law,  with  the  power  to  devise  the 
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remainder  hj  will  in  snch  manner  and  under 
SQch  Umitaaons  aa  she  might  desire,  and  the 
daoghter,  in  the  exercise  of  this  power,  devised 
the  property  to  her  own  daughter  absolutely, 
the  daughter's  will  operated  to  transfer  nothing 
that  was  not  given  to  the  heir  at  law  by  the 
grandfather's  will,  and,  as  at  the  time  the  will 
of  the  grandfather  took  effect  there  was  no  law 
imposing  a  transfer  tax,  the  property  was  not 
subject  to  said  tax.  So  with  the  case  at  bar. 
At  the  time  that  the  contract  was  entered  into 
between  Clarence  B.  Greathouse  and  his  mothej*, 
\rhich  secured  to  appellee  one-half  of  the  estate 
of  Clarence  K.  Greathouse,  there  was  no  in- 
heritance tax  in  force  in  this  state,  and  conse- 
goeDtW  the  trial  court  did  not  err  in  holding 
uat  the  property  which  appellee  received  was 
not  subject  to  the  payment  of  said  taxes." 

It  Is  apparent  from  the  facts  of  the  In- 
stant case  that  from  the  time  of  the  delivery 
to  him  of  the  deed  from  Winifred  McCauley 
appellee's  interest  in  the  real  estate  from 
which  it  is  sought  to  collect  the  inheritance 
tax  was  liable  to  execution  under  a  judg- 
ment against  him  for  debt,  subject  to  the 
grantor's  life  estate  and  power  of  revocation. 
As  his  title  to  the  several  parcels  of  real 
estate  was  acquired  by  the  deed  of  May  25, 
1893,  and  not  under  the  will  subsequently 
made  by  the  grantor,  and  the  authority  under 
which  appellant  claims  the  right  to  collect 
such  tax  was  not  conferred  by  statute  until 
after  the  execution  and  delivery  of  the  deeds 
— ^in  fact,  11  years  thereafter — ^the  property 
cannot  be  made  liable  for  its  payment,  un- 
less the  statute  be  given  a  retroactive  effect, 
which  should  not  be  done.  I<\u:thermore,  as 
the  Judgment  of  the  circuit  court  dismissing 
the  proceeding  would  have  been  authorized 
upon  this  ground,  it  is  unnecessary  to  con- 
sider whether  its  dismissal  was  Justified  on 
the  ground  upon  which  that  court  actually 
rested  it. 

Wherefore  the  Judgment  Is  affirmed. 


GRAVES'  COMMITTEE  et  al.  v.  LYONS. 
(Court  of  Appeals  of  Kentucky.    Oct.  27,  1915.) 

1.  Apfkai,  and  E^sob  «=s)358— Pbbfection  o? 
Appeal — ^Mode. 

As  on  appeal  can  only  be  granted  by  the  in- 
ferior court  or  by  the  clerk  of  the  Court  of  Ap- 
peals, a  party  to  a  proceeding  to  sell  the  land 
of  an  incompetent  who  did  not  except  to  the  or- 
der of  sale  and  was  not  granted  an  appeal  ei- 
ther by  the  lower  court  or  the  derv  of  tlie 
Coart  of  Appeals  has  no  standing,  and  her  name 
as  an  appellant  will  be  stricken. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1932-1935 ;  Dee.  Dig.  «=» 
358.1 

2.  Apfxai.  and  Bbbob  «=>515— Nbckssitt. 

In  an  equity  cause,  where  a  review  of  the 
testimony  is  desired,  it  must  be  incorporated  in 
the  record  by  proper  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2322-2825;  Dec.  Dig. 
«=>616.]      ' 

3.  Affkai.  and  Bbbob  ^=a553— Bux  of  Ex- 
ceptions—SuBeaaitJTK. 

Under  Civ.  Code  Prac.  f  337,  subd.  2,  regn-. 
latlng  preparation  of  bills  of  exception,  a  stenog- 
rapher's transcripts  of  the  evidence  not  approved 
by  the  court  and  made  part  of  the  record  at  the 


term  or  during  time  thereafter  allowed  cannot 
be  treated  as  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  2461,  ZiSZ,  2465-2471; 
Dec.  Dig.  «=>553.] 

4.  Appeal  and  Ebbob  ®=»671  —  SxTixw  — 

QtTBSTIONS    PBBSENTED. 

,  Where  the  record  does  not  contain  the  evi- 
dence, the  only  questions  are  whether  the  plead- 
ings and  proceedings  are  sufficient  to  support  the 
judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  2867-2872 ;  Dec.  Dig.  <&=» 
671.] 

5.  Appeal  and  Ebbob  <8s>70S  —  BEvrew  — 
QUBSTIOWB   Pbesented. 

Where  exceptions  to  confirmation  of  a  ju- 
dicial sale  are  heard  on  evidence,  the  matter 
will  not  be  reviewed  on  appeal,  where  the  evi- 
dence Is  not  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  ttnd 
Error,  Cent  Dig.  f  2048;    Dec.  Dig.  «=»708.] 

6.  JuDioiAi.  Saixs  •s»31— Pbocebdinos— EX- 

OEIPTIONS. 

Though  written  exceptions  to  judicial  sale 
were  not  traversed  in  writing,  they  are  not  ad- 
mitted, and  the  exceptor  is  not  entitled  to  have 
them  sustained  for  that  reason. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  IS  59-67;  Dec.  Dig.  «=331.] 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  S.  L.  Kerr,  committee  of  W.  U 
Graves,  an  imbecile,  against  W.  C.  Lyons, 
Florence  Ragadale  Graves,  and  another.  The 
first-named  defendant  cross-petitioned,  and 
from  an  order  confirming  a  sale  of  the  In- 
competent's lands,  his  committee  appeals, 
and  Florence  Ragsdale  Graves  was  named 
as  an  appellant.  Affirmed  on  the  committee's 
appeal,  and  that  of  the  last-named  appellant 
dismissed. 

Beaid  &  Bives,  of  Shelbyvllle,  for  appel- 
lants. Beard  4  Pickett,  of  Shelbyvllle,  for 
appellee. 

HUBT,  J,  This  was  a  suit  by  S.  L.  Kerr, 
committee  of  W.  L.  Graves,  an  imbecile, 
against  W.  L.  Graves,  his  wife,  Florence 
Ragsdale  Graves,  and  W.  C.  Lyons,  a  cred- 
itor of  the  Graves.  The  action  was  instituted 
for  the  sale  of  certain  real  estate  which  was 
owned  by  W.  L.  Graves  to  pay  his  indebted- 
ness A  guardian  ad  litem  was  appointed  to 
defend  the  action  for  W.  L  Graves,  and  he 
filed  a  report,  in  which  he  alleged  that  he 
could  make  no  affirmative  defense  for  him. 
An  order  was  entered  in  the  case  referring 
the  cause  to  the  master  commissioner  of  the 
court  to  receive  and  hear  proof  of  claims 
against  the  estate  of  the  Imbecile,  and  to 
report  same.  The  appellee,  W.  C.  Lyons, 
filed  an  answer,  which  be  made  a  cross-peti- 
tion against  W.  L.  Graves  and  Florence  Bags- 
dale  Graves,  and  set  up  a  note  for  the  sum  of 
$2,000,  which  he  alleged  had  been  executed  to 
him  by  W.  L.  Graves  and  Florence  Ragsdale 
Graves,  and  a  mortgage  to  secure  the  pay- 
ment of  the  note  upon  the  lands  sought  to  be 
sold,  and  claimed  a  prior  lien  thereon  for  the 
amount  of  his  debt,  and  asked  that  a  sufiEL- 
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dency  of  tbe  land  be  sold  for  tbat  purpose 
of  applied  to  the  payment  of  bis  debt.  A 
summons  upon  tbe  cross-petition  was  Issued 
and  served  upon  W.  L.  Graves  and  Florence 
Bagsdale  Graves.  Florence  Ragsdale  Graves 
never  appeared  in  the  suit  In  any  way.  A 
reply  was  filed  to  the  answer  and  cross-peti- 
tion by  the  committee  of  W.  L.  Graves.  No 
personal  Judgment  was  rendered  against  W. 
L.  Graves,  nor  Ills  committee,  nor  Florence 
Ragsdale  Graves  upon  tbe  note  in  favor  of 
Lyons,  but  the  note  was  filed,  as  other  debts 
against  Graves,  with  the  commissioner,  and 
allowed  and  reported  by  the  commissioner, 
and  the  report  confirmed  to  the  extent  of 
fl,950,  with  interest  from  the  execution  of 
the  note.  A  judgment  was  rendered  directing 
a  sale  of  the  land  for  the  satisfaction  of  the 
debts,  which  made  a  total  sum  of  about  $3,- 
600,  and  further  adjudged  that  Lyons  had  a 
prior  lien  upon  the  land  for  the  satisfaction 
of  his  debt.  No  exceptions  were  talcen  to 
this  judgment  by  any  one.  Thereafter,  in 
pursuance  of  this  judgment,  the  land  was 
sold  at  decretal  sale,  when  the  appellee  be- 
came the  purchaser,  at  the  sum  of  $2,626,  and 
it  was  so  reported.  The  property  was  ap- 
praised before  the  sale  at  the  sum  of  $2,600. 
The  committee  of  W.  L.  Graves  filed  excep- 
tions to  the  report,  which  were  to  tbe  effect 
tbat  the  price  at  which  the  land  was  sold  was 
Inadequate  and  less  than  Its  value;  that  the 
purchaser  was  a  creditor  to  the  sum  of  $2,- 
200,  and  previous  to  the  sale  had  Induced  bid- 
ders and  prospective  bidders  for  the  land  not 
to  bid  for  It,  and  by  his  representations  had 
prevented  one  bidder  who  would  have  bidden 
13,000  for  the  land  from  bidding  at  all;  and 
that  rumors  had  been  circulated,  the  authors 
of  whom  were  unknown,  to  the  effect  that 
the  purchaser  at  the  sale  would  not  acquire 
a  good  title  to  the  land,  and  on  account  of  the 
last  two  named  grounds  it  was  alleged  a  fair 
sale  was  not  had,  on  account  of  bidders  and 
prospective  bidders  b^ng  deterred  from  bid- 
ding at  the  sale.  A  hearing  was  had  upon 
the  exceptions,  which  resulted  in  a  judgment 
overruling  the  exceptions  and  confirming  the 
report  of  sale,  and  ordering  the  commissioner 
to  execute  and  report  a  deed  to  the  purchaser, 
and  permitting  the  purchaser  to  pay  the  sale 
bonds  before  maturity,  if  he  desired.  The 
committee  excepted  to  this  judgment  and 
prayed  an  appeal  to  this  court,  which  was 
granted.  The  appellant  Florence  Ragsdale 
Graves  did  not  object  or  except  to  the  rendi- 
tion of  this  judgment,  or  to  any  order  or 
judgment  In  the  entire  case.  The  proof  upcm 
the  hearing  of  the  exceptions  was  given  oral- 
ly, in  open  court,  but  the  official  stenographic 
reporter  of  the  court  was  ordered  to  take 
notes  of  the  evidence.  He  was  also  ordered 
to  prepare  a  transcript  of  the  evidence  heard, 
and  to  file  same  as  a  part  of  the  record  of 
the  case.  It  appears  that  the  judgment  ap- 
pealed from  was  rendered  on  the  12th  day  of 
February,  1915.  There  is  no  order  showing 
that  the  transcript  of  the  evidence  was  ever 


filed  in  court,  or  made  a  part  of  tbe  record, 
or  examined  or  approved  by  the  Judge  of  the 
court.  What  purports  to  l>e  a  transcript  of 
the  evidence,  certified  by  the  official  steno- 
graphic reporter  under  date  of  March  12, 
1915,  and  Indorsed  as  examined  and  approved 
by  the  judge  of  the  court  over  his  signature, 
is  cm  file  with  the  record. 

[1]  The  appellee  has  entered  a  motion  in 
this  court  to  strike  the  purported  transcript 
of  the  evidence  from  the  record,  upon  the 
ground  that  it  was  never  filed  in  court,  and 
there  Is  no  order  of  court  showing  the 
examination  or  approval  of  it  by  tbe  court  or 
making  it  a  part  of  the  record,  and  it  was 
signed  by  the  Judge  out  of  term  time.  A  fur- 
ther motion  was  made  to  dismiss  the  appeal 
of  Florence  Ragsdale  Graves,  and  both  of 
these  motions  were  ordered  to  be  passed  to 
the  merits  of  the  case. 

As  to  the  second  of  the  motions,  there  are 
but  two  ways  in  which  an  appeal  may  come 
to  this  court  from  an  inferior  jurisdiction 
where  the  amount  in  controversy  is  as  In  this 
case.  Tbe  court  from  th^  judgment  of  which 
the  appeal  is  taken  may  grant  the  appeal  as 
a  matter  of  right  to  the  one  asking  It,  or  the 
appeal  may  be  granted  by  the  clerk  of  this 
court  Florence  Ragsdale  Graves  did  not 
file  exceptions  to  the  report  of  sale,  neither 
did  she  except  to  the  judgment  of  the  court 
overruling  the  exceptions,  nor  dfd  she  pray 
nor  was  she  granted  an  appeal  from  the  Judg- 
ment She  has  not  secured  an  appeal  from 
the  clerk  of  this  court  Hence  there  Is  no 
appeal  pending  In  her  behalf.  The  motion 
to  dismiss  her  appeal  will  be  treated  as  a 
motion  to  strike  her  name  from  the  record 
as  an  appellant,  and  must  be  sustained,  but 
this  action  does  not  interfere  with  any  right 
she  may  have  from  which  she  is  not  preclud- 
ed by  the  proceedings  below. 

[2,  3]  The  motion  to  strike  from  the  rec- 
ord the  bill  ot  evidence  must  also  be  aus- 
telned.  Where  in  a  proceeding  In  equity  oral 
testimony  is  given  and  heard  and  a  party  de- 
sires the  benefit  of  it  upon  an  appeal,  it  must 
be  made  a  part  of  the  record  by  a  bill  of  ex- 
ceptions, which  must  be  prepared  within  the 
same  time  and  in  tlie  same  manner  as  a  bill 
of  exceptions  is  required  to  be  prepared  in 
actions  in  ordinary.  Shannon  v.  Stratton, 
144  Ky.  20,  137  S.  W.  860;  Knecht  v.  Home 
Telephone  Co.,  121  Ky.  492,  89  S.  W.  508,  28 
Ky.  Law  Rep.  456;  Dupoyster  v.  Ft  Jef- 
ferson Imp.  Co.,  121  Ky.  518,  89  S.  W.  509, 
28  Ky.  Law  Rep.  604.  A  bill  of  exceptions 
must  always  be  made  a  part  of  the  record  by 
an  order  of  the  court  The  bill  must  be  pre- 
pared and  presented  to  the  Judge  of  the  court 
for  his  approval  and  signature  during  the 
term  of  court  at  which  the  judgment  becomes 
final,  unless  further  time  for  ite  preparation 
is  given  by  an  order  of  the  court  Civil  Code, 
§  337,  subsec.  2.  It  was  never  Intended  that 
the  stenographer's  bill  of  evidence  should 
supply  the  place  of  and  dispense  with  tlie 
necessity  of  a  bill  ot  exceptions  filed  by  an 
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order  of  court.  Tbe  bill  of  evidence  In  tbe 
case  at  bar,  wbicli  seems  to  have  keen  pre- 
pared by  the  ofiSdal  stenographer  and  ap- 
proved by  the  judge,  might  be  treated  by 
agreement,  no  doubt,  as  a  sufficient  bill  of 
exertions  In  this  case;  but  there  Is  no  or- 
der of  court  showing  Its  ai^roval  or  the  filing 
it  or  making  It  any  part  of  the  record,  or 
whether  It  was  pr^wred  or  presented  dur- 
ing tbe  time  required  by  law.  A  good  reason 
for  tbe  requirement  that  a  bill  of  exceptions 
or  bill  of  evidence, /before  becoming  a  part 
of  tbe  record,  must  be  approved  and  signed 
by  tbe  Judge  and  filed  by  an  order  of  court, 
is  that  parties  to  a  suit  are  presumed  to 
know  and  take  cognizance  of  what  is  done 
by  orders  of  the  court  In  the  conduct  of  a 
case,  and  if  the  bill  Is  filed  and  made  a  part 
of  the  record  by  an  order  of  conrt,  the  par- 
ties may  have  opportunity  to  examine  It  and 
secore  the  correction  of  any  errors  In  it  and 
the  addition  to  It  of  anything  which  may 
have  been  omitted  from  it  by  oversight  or 
otherwise.  If  the  bill  could  be  made  a  part 
of  tbe  record  without  being  filed  in  open 
court  and  an  order  made  showing  that  fact, 
the  opposing  parties  would  have  no  oppor- 
tunity for  Its  examination  previous  to  Its 
becoming  a  part  of  the  record.  That  the 
stenographer's  biU  must  be  made  a  part  of 
the  record  by  order  of  the  court  was  held  in 
McOeever  v.  Kennedy,  42  8.  W.  114,  19  Ky. 
Law  Repi  845;  Southern  Railway  Co.  in 
Kentucky  v.  Thnrman,  25  Ey.  Law  Bep.  804 ; 
and  other  cases. 

[4]  Tbere  being  no  evidence  In  the  record, 
tbe  only  thing  to  be  considered  is  whether 
tbe  pleadings  and  proceedings  in  the  case  are 
saffident  to  sn^iort  the  action  of  the  court 
in  rendering  tbe  Judgment  appealed  from. 
McAllister  v.  Insurance  Co.,  78  Ky.  531; 
Helm  V.  C<^ey,  80  Ky.  176 ;  Owensboro  Ry. 
Co.  T.  Barker,  22  S.  W.  444, 15  Ky.  Law  Rep. 
175:  Martin  t.  Richardson,  94  Ky.  183,  21 
S.  W.  1039,  14  Ky.  Law  Rep.  847,  19  L.  R. 
A.  692,  42  Am.  St  Rep.  853 ;  C,  O.  So  S.  W. 
R.  R.  Co.  Receivers  v.  Smith,  101  Ky.  707, 
42  S.  W.  538,  19  Ky.  Law  R^k  1826.  The 
pleadings  and  other  proceedings  seem  to  fully 
snpport  the  Judgment. 

[S]  Wbere  exceptlcms  to  a  Judicial  sale  are 
beard  np<m  evidence,  and  the  evidence  does 
not  accompany  the  record,  the  questions  rais- 
ed will  not  be  considered.  Creutz  y.  Knecht, 
6  S.  W.  717,  9  Ky.  Law  Rep.  772. 

[•1  Tbe  contention  that,  in  the  absence  of 
tbe  evidence  heard  by  the  circuit  court,  the 
exceptions  to  the  report  of  sale  must  be  held 
good,  and  the  Judgment  overruling  tbe  ex- 
ceiitions  reversed,  because  there  was  no  de- 
nial of  the  truth  of  the  allegations  made  in 
tbe  exceptions  by  a  written  pleading,  we  do 
not  tliink  is  tenable.  The  rules  of  practice 
iB  courts  of  equity  have  never  required  a 
written  traveTse  or  confession  and  avoidance 
of  tbe  things  set  np  in  exceptions  to  the  con- 
firmation of  a  report  of  sala    Tbe  immemo- 


rial practice 'has  beoi  to  pat  upon  the  one 
excepting  the  burden  of  the  proof  of  his  al- 
legations without  further  pleading,  and.  In 
the  absence  of  proof  supporting  his  conten- 
tion, the  exceptions  must  be  overruled. 

The  Judgment  appealed  from  is  therefore 
affirmed. 


SANDUSKT  T.  SANDVSKX* 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1915.) 

1.  DivoBCK  <8=>249— Pbopebtt  Riohts— Jxjbis- 
oicno  N— Statutes. 

While  Ky.  St.  S  2121,  providing  that  on  final 
judgment  for  divorce  the  court  shall  restore 
property  which  either  party  obtained  from  or 
through  the  other  before  or  during  the  marriage, 
and  Civ.  Code  Prac.  |  425,  providing  that  a  judg- 
ment for  divorce  shall  restore  any  property  not 
disposed  of  at  the  commeocement  of  tbe  action 
which  either  party  may  have  obtained  from  or 
through  the  other  during  marriage,  did  not  au- 
thorise the  court  granting  the  wife  a  divorce  to 
order  that  she  pay  the  husband  the  value  of  per- 
manent improvements  placed  on  her  property  by 
him,  yet  the  court  was  authorized  to  make  such 
order  so  as  to  adjust  the  property  rights  of  the 
parties  and  to  settle  all  questions  presented  by 
the  pleadings  and  to  avoid  the  necessity  of  an- 
other suit 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §f  701-705,  707,  709,  712;  Dec.  Dig.  «=> 
249.] 

2.  DivoBOE  «s3249—  Pbopbbtt  —Husband's 

PEBltANENT  IMPBOVEMXNTS— RECOVEBT. 

As  a  husband  and  wife  may  contract  with 
each  other  and  have  all  the  remedies  extended  to 
other  persons  for  the  enforcement  of  contracts,  a 
husband  who,  under  an  agreement  with  his  wife 
that  he  should  he  repaid  out  of  the  rents  of  the 
property  for  the  amount  spent  in  making  perma- 
nent improvements  on  her  land,  was  entitled  in 
her  suit  for  divorce,  to  recover  the  amount  so 
spent. 

lEd.  Note. — BV)r  other  cases,  see  Divorce,  Cent 
Dig.  §§  701-705,  707,  709,  712;  Dec.  Dig.  «=> 
249.] 

Appeal  from  Circuit  Court,  Daviess  County. 

Suit  for  divorce  by  Mary  E.  iSandusky 
against  Wesley  Sandusky,  with  lien  claim 
on  Improved  property  by  defendant  Judg- 
ment granting  plaintiff  a  divorce  and  direct- 
ing her  to  pay  the  value  of  improvements 
placed  on  her  property  by  defendants,  fmA 
she  appeals.     Affirmed. 

Frank  C.  Malln,  of  Owensboro,  for  appel- 
lant W.  T.  Ellis  and  J.  Houston  Payne, 
both  of  Owensboro,  for  appellee. 

CARROLL,  J.  Although  the  amount  in 
controversy  In  this  case  is  less  than  $500, 
and  tbe  Judgment  will  be  affirmed,  we  have 
granted  an  appeal,  and  will  write  an  opin- 
ion, as  the  decision  of  tbe  questions  pre- 
sented may  be  of  some  Interest  in  the  ad- 
ministration of  law. 

The  parties  to  this  litigation  are  husband 
and  wife,  and  In  this  suit  by  the  wife,  now 
the  appellant,  to  obtain  a  divorce  from  her 
husband,  now  the  appellee,  the  husband  filed 
an  answer  in  which,  after  controverting  the 
grounds  of  divorce  relied  on,  he  set  up  that 
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at  the  Instance  and  request  of  bis  wUe  he 
invested  in  permanent  and  valuable  Improve- 
ments on  land  owned  by  ber  tbe  sum  of 
$1,000,  under  an  agreement  tbat  she  would 
repay  to  him  tbe  amount  expended  in  tbe 
improvements;  and  be  asked  tbat  lie  be  ad- 
judged a  lien  on  tbe  property  on  which  these 
improvements  were  placed  to  secure  tbe 
amount  expended  pursuant  to  tbe  contract 
under  which  tbe  improvements  were  made. 

After  tbe  case  bad  been  prepared  for  trial, 
tbe  court  rendered  a  judgment  granting  the 
appellant  a  divorce  from  the  bonds  of  mat- 
rimony, and  further  found  tbat  tbe  value 
of  the  improvements  placed  on  the  property 
of  appellant  by  appellee  was  $350,  and  she 
was  directed  to  pay  to  him  this  sum;  and. 
It  appearing  that  it  was  agreed  between  the 
parties  that  tbe  rents  of  tbe  improved  prop- 
erty should  be  applied  to  satisfy  the  cost  of 
tbe  improvements,  tbe  commissioner  of  the 
court  was  ordered  to  take  charge  of  that 
portion  of  tbe  property  described  in  the  Judg- 
ment and  rent  out  the  same  and  apply  the 
proceeds  to  satisfy  the  judgment  in  favor 
of  appellee. 

Some  minor  grounds  of  reversal  are  relied 
on,  but  the  only  one  that  we  deem  of  suffi- 
cient importance  to  write  about  is  the  con- 
tention that  it  waa  error  to  give  appellee 
a  judgment  for  tbe  value  of  the  money  ex- 
pended by  him  during  tbe  marriage  in  put- 
ting valuable  and  lasting  Improvements  up- 
on tbe  property  of  his  wife. 

Section  2121  of  the  Kentucky  Statutes  pro- 
vides in  part: 

"Upon  final  judgment  of  divorce  from  the  bond 
of  matrimony  the  parties  shall  be  restored  such 
property,  not  disposed  of  at  the  commencement 
of  the  action,  as  either  obtained  from  or  through 
the  other  before  or  during  the  marriage  in  con- 
sideration thereof." 

And  in  section  426  of  the  Civil  C!oda  it 
la  provided: 

"Every  judgment  for  a  divorce  from  the  bond 
of  matrimony  shall  contain  an  order  restoring 
any  property  not  disposed  of  at  the  commence- 
ment of  the  action,  which  either  party  may  have 
obtained,  directly  or  indirectly,  from  or  through 
the  .other,  during  marriage,  in  consideration  or 
by  reason  thereof;  and  any  property  so  obtain- 
ed, without  valuable  consideration,  shall  be 
deemed  to  have  been  obtained  by  reason  of  mar- 
riage. The  proceedings  to  enforce  this  order 
may  be  by  petition  of  either  party,  specifying  the 
property  which  the  other  has  failed  to  restore ; 
and  the  court  may  hear  and  determine  the  same 
in  a  summary  manner,  after  ten  days'  notice 
b>  the  party  so  faiUng." 

[1]  One  objection  pointed  out  to  so  much  of 
tbe  judgment  as  awarded  appellee  $350  is 
tbat  in  an  action  for  divorce  the  court  is 
only  authorized  by  these  provisions  of  the 
statutes  and  Code  to  restore  property  which 
either  party  may  have  obtained  from  or 
through  tbe  other  during  marriage  in  con- 
sideration or  by  reason  thereof,  and  that,  as 
the  claim  asserted  by  tbe  appellee  was  not 
to  have  restored  to  him  property  obtained  by 
bis  wife  in  consideration  of  or  by  reason  of 
their  marriage,  but  to  enforce  a  claim  arising 


out  of  a  c(»tract  between  them,  a  separate 
action  to  obtain  tbe  relief  to  which  he  waa 
entitled  should  have  been  brought  by  the  ap- 
pellee. 

It  Is  true  that  the  right  of  the  appellee  to 
the  relief  granted  by  tbe  lower  court  rested 
on  and  grew  out  of  the  contract  made  be- 
tween these  i>arties  after  their  marriage,  and 
did  not  arise  from  a  state  of  facts  coming 
within  the  meaning  of  the  statutory  provi- 
sions referred  to.  But,  nevertheless  we  are 
of  tbe  opinion  that  tbe  court  had  tbe  power 
to  grant  tbe  relief  adjudged  in  this  action. 
When  a  suit  is  brought  by  either  party  for  a 
divorce  from  the  bonds  of  matrimony,  there 
seems  to  be  no  good  reason  why  the  property 
rights  of  the  parties  should  not  be  adjusted 
in  that  suit,  and  thus  avoid  the  necessity  of 
bringing  two  suits  for  what  might  be  accom- 
plished in  one.  The  section  of  the  Code  does 
not  exclude  the  court  from  adjusting  proper- 
ty rights  arising  under  contract  between  the 
parties  to  a  divorce  suit;  and  when  proper- 
ty rights  are  asserted  in  a  divorce  suit, 
whether  they  arise  under  the  grounds  speci- 
fied in  the  Code  or  under  grounds  resting  in 
contract,  the  court  having  Jurisdiction  of  the 
subject-matter  and  tbe  x>artles  may  settle  all 
questions  between  them  tbat  are  presented 
by  the  pleadings.  It  is  the  policy  of  the  law 
to  avoid  a  multiplicity  of  suits,  and  when 
the  matters  at  Issue  between  the  parties  liti- 
gant can  be  settled  in  one  suit,  this  course 
should  be  imrsued^ 

[2]  Another  objectlcni  urged  to  the  judg- 
ment is  that  the  court  should  not  have  given 
the  husband  a  judgment  against  the  wife  for 
anything  on  account  of  the  improvements 
plaoed  by  him  on  ber  property.  Adopting  the 
conclusion  of  the  chancellor  on  the  facts  of 
this  case,  that  the  husband  expended  $350, 
putting  permanent,  useful,  and  valuable  im- 
provements on  the  land  of  the  wife  under  an 
agreement  that  be  should  be  repaid  out  of  the 
rents  of  the  property  for  the  amount  expend- 
ed in  making  the  improvements,  we  find  no 
reason  for  disturbing  the  Judgment  of  the 
chancellor  upon  the  grotutd  relied  on  by  coun- 
sel for  appelant 

In  Coleman  v.  Coleman,  142  Ey.  36,  133  S. 
W.  1008,  and  many  other  cases,  this  court 
has  held  tbat  the  husband  and  wife  may  en- 
ter into  contracts  with  each  other  and  have 
all  of  the  remedies  extended  to  persons  other 
than  husband  and  wife  for  tbe  enforcemeut 
of  the  contracts  so  made.  Therefore,  if  tbe 
husband,  under  a  contract  with  his  wife  by 
which  he  is  to  be  paid  therefor,  places  on 
lands  owned  by  ber  improvements,  be  may 
generally  recover  from  her  tbe  agreed  price, 
or,  in  the  absence  of  an  understanding  as  to 
the  price,  the  cost  of  the  improvements,  if  the 
agreement  under  which  they  were  made  con- 
templated the  payment  to  him  of  their  cost. 

It  Is,  however,  contended  by  counsel  that 
hi  Nail  V.  Miller,  95  Ky.  448,  25  8.  W.  1106, 
15  Ky.  Law  Kep.  862,  Carpenter  v.  Hazel- 
rlgg,  103  Ky.  038,  45  S.  W.  6(16,  20  Ky.  Law 
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Bep.  231,  Stroud  t.  Ross,  118  Ky.  680,  82  S. 
W.  254,  26  Ky.  Law  Rep.  621,  Ketterer  t.  Nel- 
son, 146  Ky.  7,  141  S.  W.  400,  37  L.  R.  A. 
<N.  S.)  754,  and  Bean  t.  Bean,  164  Ky.  810, 
176  S.  W.  181,  this  court  lias  ruled  tbat  the 
husband  should  not  be  compensated  for  the 
ralue  of  improTements.  We  do  not,  however, 
understand  any  of  these  cases  to  announce 
the  rule  that,  although  the  husband  puts  v^r- 
manent  and  lasting  improTemeuts  on  the  land 
of  his  wife  under  a  contract  with  her  that 
he  is  to  be  compensated  for  the  improve- 
ments,  be  cannot  recover  under  the  ccmtract. 

In  the  Nail  Case  the  controversy  was  be- 
tween the  husband  and  the  heirs  of  the  wife, 
and,  88  showing  that  the  question  here  in- 
volved was  not  before  the  court  in  ttiat  case, 
it  is  said  in  the  opinion  that: 

"It  does  not  appear  Eliza  J.  Miller  ever  agreed 
to  pay  or  charge  her  land  with  payment  for  im- 
provements or  repairs  put  upon  it.  or  for  any 
money  paid  or  services  rendered  by  her  husband. 
*  *  J*  There  being  then  no  agreement  on  her 
part  to  pay  him  for  such  services  or  advances 
of  money,  the  law  will  not  imply  any.  •  •  * 
Equity  will,  under  particular  circumstances,  give 
effect  to  a  contract  between  husband  and  wife, 
even  at  his  suit,  if  fair,  just,  and  founded  npon 
a  valuable  consideration,  but  will  not  imply  a 
promise  by  her  to  pay  him  for  improvements  or 
repairs  on  her  land  while  possessed,  used,  and 
enjoyed  In  virtue  of  his  marital  rights,  nor  even 
for  money  advanced  by  him  to  remove  an  incum- 
brance from  it." 

To  the  same  effect  is  Ketterer  v.  Nel8<», 
146  Ky.  7,  141  S.  W.  409,  37  L.  B.  A.  (N.  S.) 
754. 

In  the  Carpenter  Case  it  does  not  appear 
that  the  improvements  with  the  value  of 
which  the  husband  sought  to  charge  the  es- 
tate of  the  wife  were  placed  on  her  land  un- 
der any  agreement  or  understanding  tbat  the 
husband  should  be  paid  for  them. 

In  the  Stroud  Case  the  husband,  after  the 
death  of  the  wife,  sought  to  recover  from  her 
estate  money  that  he  had  expended  in  mak- 
ing Improvements  on  land  owned  by  her; 
and  the  court  said: 

"We  are  of  the  opinion  that  to  the  extent  ap- 
pellant, on  the  faith  of  the  agreement  entered  in- 
to with  bis  wife,  advanced  his  own  money  for  the 
pureliase  and  improvement  of  real  estate,  the  ti- 
tle to  which  was  taken  to  her,  after  the  execu- 
tion of  the  obligation  between  them,  he  Is  equita- 
bly entitled  to  be  reimbursed  therefor,  either  by 
the  sale  of  the  property  or  a  transfer  of  the  ti- 
tle to  him." 

But  it  denied  Stroud  the  right  to  be  leim- 
Imrsed  for  taxes  paid  or  improvements  made 
upon  real  estate  which  the  wife  owned  in 
her  own  right  and  to  the  purchase  of  which 
he  did  not  contribute  his  money.  But  it  is 
clear  from  reading  the  opinion  that  the  hus- 
band was  denied  the  right  of  recovery  for  the 
value  of  improvements  he  placed  upon  her 
real  estate  because  there  was  no  agreement 
made  with  her  that  he  should  be  reimbursed 
for  these  improvements. 

In  the  Bean  Case  the  husband's  claim  to 
be  reimbursed  for  improvements  put  upon 
the  land  of  his  wife  was  rejected  upon  the 


ground  tbat  under  the  circumstances  of  Uiat 
case  it  would  be  Inequitable  to  allow   it. 

There  might,  of  course,  be  a  case  present- 
ing facts  and  circumstances  that  would  make 
it  inequitable  to  allow  the  husband  for  im- 
provements on  the  land  of  his  wife,  and  in 
such  a  case  the  chancellor  should  disallow  his 
claim,  but  the  equitable  reasons  that  might  in 
some  cases  deny  him  a  recovery  do  not  ap- 
pear in  this  case. 

Wherefore  the  Judgment  is  affirmed. 


KENTtrCKT  HIGHIiANDS  B.  CO.  t. 

CREAL. 

(Court  of  Appeals  of  Kentucky.    Oct  28,  1916.) 

1.  Cabbiebs    ^=>247— "Passenobb"— Fbbsons 
BoASDiNO   Moving  Tbaik. 

One  who  attempts  to  board  a  moving  train 
is  not  a  "passenger,  though  he  may  have  pur- 
chased a  ticket  entitling  him  to  passage  thereon. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  984-993;    Dec.  Dig.  <S=»247. 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Passenger.] 

2.  Cabbiebs    €=>287   —   Febsons   BoABOma 
MoviHa  Train— Cabe. 

As  to  one  attempting  to  board  a  moving 
train  a  carrier  owes  no  duty  except  that  which 
it  owes  to  a  trespasser,  and  upon  discovery  of 
his  peril  must  exercise  ordinary  care  to  avoid 
injury  to  him;  and  hence,  where  there  was  no 
failure  on  the  part  of  the  engineer  to  do  all 
that  could  have  been  done  to  prevent  injury  aft- 
er discovery  of  plaintiff's  ptanl,  there  was  no  ac- 
tionable negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §f  1164r-1169,  U61-U66 ;  Dec  Dig. 
<S=»287.] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Action  by  Henry  Creal  against  the  Ken- 
tucky Highlands  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

T.  Ia  Edelen,  of  Frankfort,  for  appellant 
Leslie  Morris,  ot  Frankfort,  and  H.  A.  Sdio- 
bertb,  ot  VersaUles,  for  appellee. 

HANNAH,  J.  Henry  Creal  sued  the  Ken- 
tucky Highlands  Railroad  Company,  in  tbe 
Woodford  dreult  court,  to  recover  damages 
for  injuries  sustained  by  blm  In  an  attempt 
to  board  a  moving  train  <^>erated  by  tbe  de- 
fendant He  obtained  a  verdict  and  Judg- 
ment in  tbe  sum  of  |500,  and  the  defendant 
appeals. 

Glenns  Creek  is  a  station  on  tbe  line  of 
railroad  operated  by  appellant  company  be- 
tween Frankfort  and  Versailles.  It  is  about 
five  or  six  miles  from  Frankfort  Between 
Frankfort  and  Glenns  Creek  appellant  oper- 
ates a  mixed  train  consisting  of  both  freight 
and  passenger  cars.  This  train  leaves  Frank- 
fort and  proceeds  to  Glenns  Creek,  where 
it  takes  the  siding  to  await  the  passing  of  a 
through  train  which  goes  on  to  Versailles. 
When  that  train  has  passed,  the  Glenns 
Creek  train  goes  out  on  the  main  line  on 


4=37or  oUier  coses  ss«  same  toplo  and  KBY-NUMBaR  In  all  Ker-Numbered  Dlgasts  and  Indsxas 

170  S.W.-27  „,„.„,  ^v  Google 


Digitized  by" 


418 


179  SOUTHWBSTBffilN  REPOBTEH 


(Ky. 


tbe  Versailles  side  of  the  Glenns  Creek  de- 
pot, and  then  starts  on  Its  return  trip  to 
Frankfort. 

On  the  morning  of  November  1,  1913,  the 
through  train  was  delayed,  and  the  Glenua 
Creek  train  was  compelled  to  remain  on  the 
siding  about  20  minutes.  While  this  train 
was  on  the  siding,  appellee  went  into  the 
ticket  office  and  purchased  a  ticket  to  Frank- 
fort, and  then,  as  he  says,  boarded  the  train, 
gave  his  ticket  to  the  conductor,  and  took 
a  seat  therein  with  several  other  negroes, 
destined  to  Frankfort  to  attend  a  funeral. 
Appellee  testified  that  after  boarding  the 
train  he  discovered  that  he  had  neglected  to 
bring  Ills  purse  with  him ;  that  he  asked  the 
conductor  if  he  would  have  time  to  go  to  his 
home,  a  few  hundred  feet  from  the  depot 
in  the  direction  of  Frankfort,  and  get  hi.s 
purse,  and  that  the  conductor  informed  blm 
that  they  would  wait  for  the  passing  of  the 
through  train;  that  he  thereupon  left  the 
train  and  went  to  his  home.  When  he  re- 
turned to  the  depot,  the  through  train  had 
passed,  and  the  Glenns  Creek  train  had 
backed  out  from  the  siding  on  to  the  main 
line  and  was  proceeding  in  the  direction  of 
Frankfort  It  proceeded  about  700  feet,  and 
passed  the  Glenns  Creek  depot  without  stop- 
ping. Will  Patterson,  a  companion  of  appel- 
lee's boarded  It  as  it  passed ;  another  com- 
panion of  appellee's,  Frank  Jordan,  who  had 
purchased  a  ticket,  was  at  the  depot  as  It 
passed,  but  refrained  from  any  attempt  to 
lx>ard  it.  Appellee,  in  his  attempt  to  do  so, 
was  thrown  between  the  coaches,  and  the 
wheels  of  the  train  passed  over  his  loot, 
rendering  necessary  the  amputation  of  the 
leg  just  above  the  ankle.  Plaintiff  testified 
ttiat  just  as  he  grasped  the  handrails  of  the 
coach  of  the  passing  train  a  violent  Jerk 
thereof  caused  him  to  lose  his  grip  and  to  be 
thrown  under  the  wheels  of  the  train. 

[1]  Upon  his  own  evidence,  appellee  failed 
to  make  out  a  case.  One  who  attempts  to 
board  a  moving  train  is  not  a  passenger, 
though  he  may  hare  purchased  a  ticket  en- 
titling him  to  passage  thereon.  111.  Cent. 
R.  R.  V.  Cotter,  103  S.  W.  279,  31  Ky.  Law 
Rep.  679.  Appellee  was  in  no  different  posi- 
tion from  that  occupied  by  one  who  has  pur- 
chased a  ticket  and  attempts  to  board  a  train 
in  motion,  notwithstanding  he  had  once  been 
on  the  train. 

[2]  To  one  in  his  position  the  railroad  com- 
pany owed  no  duty  except  that  which  it  owes 
to  a  trespasser;  that  Is,  upon  discovery  of 
his  occupancy  of  a  perilous  position,  to  ex- 
ercise ordinary  care  to  avoid  Injury  to  blm. 
But,  It  is  contended  by  appellee,  and  ad- 
mitted by  the  engineer,  that  the  engineer  saw 
plaintiff  in  the  act  of  boarding  the  train. 

Plaintiff  and  his  mother  testified  that  the 
jerk  of  the  train  occurred  just  as  he  was  in 
the  act  of  boarding  it.  Other  witnesses  for 
plaintiff  testified  to  a  Jerk  of  the  train,  but 


they  did  not  see  him  making  the  attempt  to 
get  on. 

The  engineer  testified  that  he  saw  plaintiff 
approaching  the  train  as  though  it  were  his 
purpose  to  attempt  to  board  it,  but  that,  on 
account  of  its  speed,  he  did  not  think  plain- 
tiff would  make  the  attempt ;  that  he  watch- 
ed plaintiff,  saw  him  make  the  attempt,  and 
saw  him  fall;  that  he  then  shut  off  the 
steam  and  applied  the  brakes,  and  at  tbe 
same  time  some  one  back  on  the  train  "an- 
gle-cocked" him;  that  is,  some  one  opened 
a  valve  which  Is  a  part  of  the  system  of  air 
brakes,  the  effect  of  which  was  to  apply  tbe 
full  force  of  the  brakes  immediately.  This 
is  done  only  in  emergencies.  It  is  very  prob- 
able that  the  opening  of  this  angle  cock  was 
the  cause  of  the  Jerk  which  the  witnesses  ex- 
perienced ;  at  least  none  of  them  mentioned 
any  second  Jerking. 

Counsel  for  appellee  argues  that  the  engi- 
neer doubtless  believed  that  plaintiff  was  safe- 
ly aboard,  and  turned  and  opened  the  throttle 
valve,  thereby  suddenly  increasing  the  speed 
and  causing  the  jerk;  but  there  was  bat 
one  Jerk,  so  far  as  the  record  shows,  and, 
in  addition,  the  engineer  had  no  occasion  to 
believe  that  plaintiff  was  safely  aboard,  for 
he  saw  plaintiff  thrown  under  the  train  and 
then  applied  the  brakes.  But,  if  It  be  assum- 
ed that,  as  counsel  for  appellee  contends,  the 
true  version  of  the  matter  Is  that  the  engi- 
neer believed  plaintiff  was  safely  aboard  ncd 
suddenly  increased  tbe  speed  of  the  traiu, 
thereby  throwing  plaintiff  under  the  train, 
there  could  be  no  recovery  by  him,  becsiuse 
the  railroad  company  owed  him  no  duty  un- 
less his  peril  was  discovered  by  its  serA'aats 
in  time  to  have  averted  his  Injury  by  the  ex- 
ercise of  ordinary  care.  He  was  In  no  peril 
while  he  was  standing  alongside  the  track, 
nor  until  he  Jumped  and  fell  under  the  tratu, 
and  there  is  no  contention  that  there  was  any 
failure  on  the  part  of  the  engineer  to  do  all 
that  could  have  been  done  to  prevent  the 
Injury  after  appellee  fell. 

There  being  no  actionable  negligence  in 
either  state  of  case,  the  plaintiff  could  not 
recover.  The  trial  court  should  have  directed 
a  verdict  for  the  defendant 

Judgment  reversed. 


WHITE  V.  LOUI8VIIJLE  GAS  &  EM!CTRIC 
CO. 

(Court  of  Appeals  of  Kentucky.    Oct  29, 1915.) 

Master  and  Sebvant  ^=9222  —  Im/vsi  to 
Sebvanp— Assumption  of  Risk. 

A  laborer  directed  by  his  foreman  to  remove 

a  wooden  horse  from  its  position  across  a  freshly 

cat  ditch  assumed  tbe  obvious  risk  of  its  caviog 

in  from  bis  placing  his  weight  too  close  to  the 

edge. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  fg  648-651 ;   Dec.  Dig.  «=» 

222.] 
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Appeal  tnun  Circuit  Conrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

AcUoD  by  Henry  White  against  the  Liouls- 
TiUe  Gas  &  Eilectric  Company.  From  a  Judg- 
ment ol  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Jacob  Solingcr  and  Ben  F.  Gargen,  both  of 

LouiSTllle,  for  appellant 

TURNER,  J.  Appellant  brought  this  ac- 
tion against  appellee,  alleging  that  while  he 
was  employed  by  it  and  engaged  as  a  laborer 
in  tlie  laying  of  gas  mains  in  the  city  of 
Lonisrille  he  was  directed  by  the  foreman, 
vhme  orders  he  was  bound  to  obey,  to  re- 
move a  certain  wooden  horse  which  was  over 
a  trendi  which  had  been  cut  into  the  side- 
walk for  the  purpose  of  laying  the  gas  pipes; 
that  the  place  where  he  was  required  to  go 
Rnd  remove  said  wooden  horse  was  in  a 
dangerous  and  unsafe  condition,  because  of 
the  negligence  and  carelessness  of  the  defend- 
ant and  its  officers  and  agents  in  failing  to 
shore  or  brace  said  trench;  that  the  earth 
and  bricks  close  to  same  were  loose  and 
dangerous,  which  condition  was  known  to 
the  defendant  and  unknown  to  him ;  and 
that  when  he  went  to  step  on  the  sidewalk 
close  to  the  ditch  for  the  purpose  of  remov- 
ing the  said  wooden  horse,  as  directed,  by 
reason  of  the  dangerous  condition  of  said 
trmch  and  of  the  fact  that  same  was  not 
shored  or  braced,  the  same  gave  way  and 
pr^pitated  him  into  the  trench  and  against 
the  iron  pipe  at  the  bottom  thereof,  where- 
by he  was  injured. 

To  this  petition  a  demurrer  was  filed  and 
sustained,  and,  the  plaintiff  declining  to  plead 
Airther,  his  petition  was  dismissed,  and  he 
has  appealed. 

There  is  nothing  in  the  petition' to  indicate 
that  there  was  any  hidden  or  unseen  danger 
at  the  point  where  appellant  alleges  he  fell 
Into  the  ditch ;  on  the  contrary,  it  Is  appar- 
ent from  the  petition  that  the  situation  there 
was  open  and  obvious,  and  whatever  danger 
there  was  could  have  been  seen  and  appreci- 
ated by  any  person  of  ordinary  intelligence. 
The  fact  that  a  freshly  dug  ditch  will  cave 
In  when  weight  is  put  upon  the  earth  near 
its  edge  is  one  which  a  person  of  average 
intelligence  must  be  presumed  to  know,  and 
if  appellant,  with  this  situation  plainly  be- 
fore his  eyea,  saw  proper  in  disregard  of 
his  own  safety  to  place  the  weight  of  his 
tody  upon  the  earth  at  the  edge  of  the  ditch, 
and  thereby  risk  sliding  into  It,  he  alone  is 
responsible  for  his  injury.  There  is  no 
claim  that  It  was  dark  or  that  there  was  any 
obstruction  to  prevent  him  from  fully  under- 
standlitg,  se^ng,  and  appreciating  the  situa- 
tion as  it  was. 

As  said  by  this  court  in  the  case  of  Wilson 
v.  Chess  &  Wymond  Co.,  117  Ky.  667,  78 
S.  W.  453,  25  Ky.  Law  Rep.  1655: 


"Tlie  lowest  order  of  intelligence  of  a  rational 
man  would  have  coiQprehended  that  boiling  wa- 
ter would  scald  the  nesh  if  It  came  in  contact 
with  It,  and  that  ice  was  slippery.  The  condi- 
tions were  openly  visible  to  the  laborer.  He  had 
only  to  use  his  eyea  and  his  most  common  expe- 
rience and  his  earliest  instincts  to  fully  appre- 
ciate the  danger  of  his  position." 

Instinctively  one  knows  that  to  place  his 
weight  too  close  to  the  edge  of  a  freshly  dug 
ditch  will  cause  it  to  cave  In,  and  if  he  does 
so  and  is  injured,  he  must  be  presumed  to 
have  voluntarily  assumed  the  risk.  Clearly, 
the  horse  could  have  been  removed  from  the 
ditch  in  a  perfectly  safe  way,  but  appellant 
saw  fit  to  do  it  in  a  different  way. 

The  allegation  in  the  petition  that  the 
plaintiff  was  directed  by  his  foreman  to  re- 
move the  wooden  horse  from  over  the  ditch 
can  avail  him  nothing,  for  that  direction  is 
not  equivalent  to  ordering  him  to  place  him- 
self in  a  dangerous  position  by  carelessly 
putting  the  weight  of  his  body  so  close  to  the 
edge  of  the  ditch  as  to  cause  it  to  cave  in. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  is  affirmed. 


liOUISVILIiB  &  N.  R.  CO.  t.  FENTRESS' 

ADM'B. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1015.) 

1.  RaiT.ROADS  «=».384  —  rERSONAL  INJTTBIES— 
CONTKIBUTOBY    NEOLIOENCE. 

One  who  sees  a  train  approadiing  a  station 
and  about  twice  as  far  away  from  the  station 
as  he  is,  and  goes  upon  the  track  in  an  attempt 
to  reach  the  station  ahead  of  the  train,  is  in- 
excusnbl.v  neglicent. 

[Ed.  Note.— For  other  cases,  see  Rallroadsw 
Cent  Dig.  |  12M;  Dec.  Dig.  «=9384.] 

2.  Railroads  «=!>389  —  Person al  Injuries— 

CONTBIBDTORT    NEOLIOENCE    —    PBOXIKATK 

Cause. 

Where  plaintiffs  intestate,  with  full  knowl- 
edge of  the  approach  of  a  train,  negligently  ran 
along  and  upon  the  track  ahead  of  it,  there  can 
bo  no  recovery  for  his  death  by  being  struck 
by  the  train,  although  he  thought  the  train  was 
on  another  track;  his  negligence  being  the 
proximate  cause  of  his  deatii,  whether  or  not 
any  signals  were  given  or  the  speed  of  the  train 
was  excessive. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1319-1323 ;   Dec.  Dig.  <S=3S9.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

Action  by  the  administrator  of  Bruce  M. 
Fentress  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  di- 
rections. 

Benjamin  D.  Warfield,  of  Louisville,  Tay- 
lor &  Eaves,  of  Greenville,  and  Wilbur  F. 
Browder,  of  Russellville,  for  appellant  Vir- 
gil Y.  Moore,  of  Marlon,  Gordon  &  Gordon  & 
Cox,  of  Madlsonville,  and  Thos.  J.  Sparks, 
of  Greenville,  for  appellee. 

TURNER,  J.  On  Sunday,  November  9, 
1913,  Bruce  M.  Fentress  and  Duncan  Morgan, 


^B»For  eUMT  eases  s«e 


sams  tople  and  KBY-NUMBBR  In  all  Key-Mumbered  Dlsests  and  Indexes 

Google 


Digitized  by ' 


>8' 


420 


119  SOUTUWBSTEJRN  BBPOBTBR 


(Ky. 


aged,  reespectiTely,  18  aad  17,  went  to  Clea- 
ton,  a  mining  tows  In  Muhlenberg  connty  on 
appellant's  railway  line,  to  call  upon  two 
young  ladles,  Misses  Jackson.  Finding  that 
the  yoong  ladies  were  out  of  town,  but  woold 
return  on  the  afternoon  train,  they  remained 
there  and  met  them  at  that  train.  The 
young  men  themselves  expected  to  leave  the 
town  on  another  train  which  left  shortly 
after  the  train  bringing  the  young  ladies 
came.  After  having  first  made  arrangements 
with  a  friend  to  purchase  tbdr  tickets  for 
fheni  80  that  they  could  remain  as  long  as 
IKJSSlble  with  the  young  ladles  and  still  catdi 
their  train,  they  proceeded  vrlth  them  down 
the  railroad  track  about  250  or  300  yards  In 
the  directicn  of  their  home.  At  tlUs  place 
was  a  bridge  or  crossing  where  they  had  a 
view  of  the  railroad  track  all  the  way  back 
to  Qie  station  and  about  250  or  300  yards  in 
the  other  direction  from  which  the  train  they 
expected  to  board  was  coming.  They  stayed 
at  the  bridge  or  crossing  and  talked  to  the 
young  ladles  for  about  five  minutes,  when 
their  train  appeared  around  the  curve  about 
250  or  300  yards  away.  They  hastily  told 
the  young  ladles  good-bye,  and  started  run- 
ning down  the  track  towards  the  station,  the 
train  ccnning  beliind  them  going  in  the  same 
direction.  It  was  about  6:40  p.  m.,  and  dark. 
Morgan  was  about  10  feet  In  front  of  Fen- 
trees.  At  a  point  about  halfway  between  the 
bridge  and  the  station  there  were  four 
tracks,  two  of  which  ran  under  a  coal  tip- 
ple, another  known  as  the  main  track,  and 
a  passing  track.  The  main  track  was  the 
most  eastern,  and  the  passing  track  was  next 
to  It,  and  between  them  was  a  space  of  a  few 
feet  The  beadUght  of  the  engine  was  shin- 
ing brightly,  and  when  they  were  near  the 
coal  tipple  Fentress,  thinking  that  Morgan 
was  on  the  passing  track,  and  that  the  train 
behind  them  was  coming  on  that  track,  hol- 
lered to  him  that  he  was  on  the  wrong  track. 
Morgan  at  the  time  was  not  In  fact  on  the 
passing  track,  but  was  in  the  space  between 
the  two  tracks,  but,  when  notified  by  Fen- 
tress that  he  was  on  the  wrong  track,  he  im- 
mediately observed  that  Fentress  himself 
was  on  the  track  upon  which  the  train  was 
coming  and  which  was  then  within  10  feet 
of  him,  and  so  notified  blm.  Fentress  then 
for  the  first  time  observed  that  he  was  cm  the 
track  upon  which  the  train  was  coming,  and 
made  a  quick  and  well-nigh  successful  effort 
to  jump  off  the  track,  but  the  engine  struck 
his  leg,  threw  him  against  a  switch  signal, 
and  killed  him. 

This  Is  an  action  by  the  personal  represen- 
tative of  Fentress  against  the  railroad  com- 
pany for  damages.  On  the  trial  in  the  low- 
er court  the  plaintiff  recovered  a  Judgment 
and  verdict  for  $2,500,  and  the  railroad  com- 
pany appeals.  The  only  ground  of  reversal 
is  that  the  company  was  entitled  to  a  per- 
emptory Instruction,  and  that  is  the  only 
question  necessary  to  be  determined. 

Morgan,  Fentress*  companion  at  the  tim^ 


was  the  only  eyewitness  to  the  aeddoit,  and 
tells  of  it  in  the  following  way: 

"We  ran  right  down  thM«  between  those 
tracks  and  right  a  little  of  this  side  of  the 
tipple  here,  about  there,  he  got  between  those 
tracks;  be  got  on  the  main  track;  that  is 
where  I  judge  he  got  on.  Before  I  noticed  it 
he  was  down  here,  along  here  somewhere,  and 
he  hollered  to  me  to  look  out;  that  I  was  on 
the  wrong  track.  I  hollered—  When  I  looked 
around,  I  guess  the  train  was  10  feet  away  from 
him.  I  bad  time  to  holler,  but  be  didn't  have 
time  to  get  off;  he  was  almost  off  along  there. 
The  train  hit  him  on  his  left  leg.  I  found  him 
laying  right  there.  Q.  He  was  along  down 
here  about  this  green  cross  somewhere  along- 
side the  tipple?  A.  Yea,  Q.  And  said  to  yoa 
that  yoa  were  on  the  wrong  track?  A.  Yes, 
sir.  Q.  Immediately  you  tnraed  and  looked, 
and  saw  he  was  on  the  wrong  track,  and  yon 
told  him  so?  A.  Yes,  sir.  Q.  Ajid  befmw  ha 
could  get  out  of  the  way  the  train  struck  his 
left  lei;  here  at  this  point?  A.  Yea,  sir.  Q. 
And  did  you  go  to  him  immediately  after  the 
train  passed?  A.  Yes,  sir.  Q.  Where  did  yon 
find  him  ?  A.  Right  there.  Q.  Did  he  hear  your 
warning  that  he  was  on  the  wrong  track?  A. 
I  believe  he  did.  Q.  How  far  were  you  from 
him  at  the  time?  A.  I  was  about—  I  hollered 
about  20  fbet—  Q.  Did  he  attempt  to  heed  the 
warning  you  gave  him?  A.  Yes,  sir.  Q.  Ha 
didn't  have  time  to  get  out  ot  the  way?  A.  No, 
sir.  Q.  What  did  yon  see  him  do  when  you 
cried  to  him  that  he  was  on  the  wrong  track 
where  the  train  was  approaching?  A.  lie  loot- 
ed around  and  saw  he  was  wrong  and  tried  to 
get  off.  Q.  Was  he  in  the  act  of  jumping  off 
when  it  struck  him?  A.  Yes,  sir,  Q.  As  yon 
saw  him,  did  the  train  strike  him  at  any  place 
except  on  the  left  leg?    A.  Mo,  sir." 

Again  on  his  main  examlnatioa  he  testi- 
fies as  to  the  point  whero  Fentress  got  oa 
the  main  track  as  follows: 

"Q.  You  think  young  Fentress  passed  on  to 
the  main  track  about  the  green  cross?  A.  That 
is  where  I  said  he  got  on — right  there.  Q.  What 
distance,  Mr.  Morgan,  is  it  from  the  point 
where  he  got  on  the  track  to  the  point  whoe  he 
was  struck?    A.  140  feet" 

Again  on  cross-examination  he  says: 
"Q.  When  you  saw  the  train  coming  and 
heard  it  coming,  what  did  you  and  Fentress  do? 
A.  Went  down  the  track.  Q.  Who  was  ahead? 
A.  I  was.  Q.  What  pcut  of  the  track  did  yon 
run  down?  A.  Between  the  main  track  and  the 
west  side,  on  the  west  Q.  How  far  was  the 
train  away  from  you  when  yon  started  to  run 
down  to  Cleaton  to  get  on  the  train?  A.  It  was 
coming  around  the  curve  up  thera  from  Be- 
vier.  Q.  About  how  far  was  that  from  where 
you  were  standing?  Did  you  see  that  measured? 
A.  No,  sir.  Q.  It  would  be  a  mere  guess  to 
say  how  far  it  was?  A.  Yes,  sir.  Q.  Yoa 
don't  know  how  far  it  was?  A.  No,  sir.  Q. 
Can  you  say  approximately  how  far  it  was  in 
your  opinion?  Was  it  as  much  as  200  yards? 
A.  Yes,  sir;  it  is  that  much.  Q.  800  yards? 
A.  I  think  between  200  and  800  yards.  Q. 
Between  200  and  300  ^ards?  And  ^u  wera 
200  yards  from  the  station  on  that  bridge?  A. 
Ye&  sir;  what  I  guess.  Q.  That  is  your  opin- 
ion? A.  Yes,  sir.  Q.  You  saw  the  train  be- 
tween 200  and  300  yards  coming  towards  yoa 
while  you  were  standing  on  the  bridge  and  then 
it  was  about  200  or  SOO  yards  from  the  sta- 
tion where  you  were  to  get  on  the  train?  A. 
Yes,  sir.  Q.  Well,  you  wanted  to  beat  the 
train  to  the  station,  didn't  you?  A.  Yea^  sir. 
Q.  When  you  left  the  little  bridge  where  you 
left  these  young  girls,  did  you  both  start  to- 
gether, or  were  you  ahead  whoi  you  started, 
or  do  you  remember  that?  A.  I  don't  ramem- 
ber.  Q.  Did  you  outrun  him?  A.  Yea,  sir; 
I  was  ill  front    Q.  How  far  ia  front  whoi  he 
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told  yoD  yon  were  on  th«  wrong  track?  A. 
About  10  feet.  Q.  About  10  feet?  And  you 
Kiw  that  car,  did  you  not,  about  along  here? 
Where  did  be  tell  you  you  were  on  tb«  wrong 
track?  Were  you  on  tbis  track  at  all?  A. 
No,  air.  Q.  You  were  between  the  tracks,  were 
you  not?  A.  Yes,  sir.  Q.  lou  were  on  no 
track,  werte  you?  A.  I  was  not.  Q.  Where 
was  be  when  he  hollered  and  said  you  were  on 
the  wrong  track,  having  this  point  in  view,  and 
this  up  here?  A.  It  was  about  there.  Q.  About 
there?  A  Yes,  sir.  Q.  Hark  that  with  a  piece 
ol  chalk.  (Point  was  mailed  on  the  diagram 
with  a  green  cipher.)  Q.  You  were  right  here 
about  10  feet  ahead  of  him?  A.  Yes,  sir.  Q. 
And  be  was  there  when  he  first  said,  'Look  out, 
Morgan;  you  are  on  the  wrong  track,'  didn't 
he?  A.  Yes,  sir.  Q.  What  did  you  say  to 
him?  A.  I  said  you  are  wron^.  Q.  Now,  then, 
is  it  not  true  that  be  immediately,  upon  your 
saying  that,  tried  to  get  off  tliat  main  track? 
A.  Yes,  sir.  Q.  And  was  struck  by  the  en- 
gine at  once?  Isn't  that  a  fact?  A.  Yea,  sir. 
Q.  Do  you  know  how  far  he  was  from  the  en- 
gine when  he  turned  and  said  you  were  on  the 
wrong  track?    A.  I  would  say  about  10  feet" 

Moi^an,  as  stated,  was  the  only  eyewit- 
ness to  the  accident,  and  this  is  all  the  testi- 
mony showing  how  It  happened.  The  engi- 
neer, however,  testified  that  he  was  in  his  cab 
maintaining  an  outlook,  and  that  he  did  not 
see  the  decedent  at  all,  and  did  not  know  of 
his  Injury  tintll  he  bad  reached  a  station 
several  miles  north  of  Cleaton,  where  the 
news  bad  come  over  the  wire.  He  further 
explains  that  from  his  itosltion  In  the  cab  If 
one  had  come  on  the  track  in  front  of  his 
train  within  35  feet  of  the  engine,  by  reason 
of  certain  obstructions,  he  could  not  have 
seen  blm. 

[1]  It  will  be  seen  from  this  evidence  that 
these  two  young  men,  with  full  knowledge 
that  the  train  was  approaching,  deliberately 
started  out  on  or  alongside  the  railroad 
track  to  beat  it  to  the  station  so  that  they 
might  board  it,  knowing  when  they  started 
that  the  train  was  only  alx>ut  twice  as  far 
from  the  station  as  they  were,  and  presum- 
ably knowing  that  it  was  running  much  fas- 
ter than  twice  as  fast  as  they  could  go  and 
would  overtake  them  at  some  point  before 
tliey  readied  the  station.  In  this  situation 
tliey  deliberately  ran  alongside  of  and  on 
•the  railroad  tracks,  and,  while  the  evidence 
is  somewhat  confusing  as  to  when  Fentress 
got  <Hi  the  main  track,  it  was  pure  reck- 
lessness and  inexcusable  negligence  for  bim, 
under  these  conditions,  to  have  gotten  on  it 
at  any  point. 

It  is  perfectly  clear,  however,  from  tbe 
oonveraation  between  tbe  two  young  men, 
that  tbe  real  cause  of  the  accident  was  that 
Fentress  was  on  the  main  track  and  thought 
the  train  was  coming  up  behind  him  on  the 
passing  track,  and  never  discovered  his  mis- 
take until  tbe  engine  was  within  ten  feet  of 
him,  yrhen  it  was  too  late  for  him  to  save 
binuelf.  So  that  tbe  case  resolves  itself 
into  tbe  qnestlon  whether  he,  being  in  full 
possession  of  tbe  fact  that  the  train  was 
at^roacbing  from  the  rear,  can  recover  from 
the  railroad  company  because  he  was  mis- 
taken abont  whldi  track  it  was  coming  on. 


Tliat  be  was  mistaken  is  too  plain  for  argn- 
uient,  for  he  notified  Morgan  that  he  was 
on  the  wrong  track,  thinking  at  the  time 
that  Morgan  was  on  the  passing  track,  and 
evidently  thought  that  he  himself  was  on 
the  track  that  the  train  was  not  on,  and 
never  discovered  bds  mistake  until  too  late 
to  save  Iilmself.  In  the  first  place,  it  was 
sheer  redsJessness  for  him,  with  knowledge 
that  the  train  was  apixroachlng,  to  be  on  ei- 
ther track;  and  in  the  next  place,  being 
himself  upon  one  track,  and  assuming  that 
tlie  train  would  run  on  the  other,  was  biB 
mistake,  and  not  that  of  tbe  company. 

[2]  It  is  not  a  pertinent  inquiry  in  tbis 
case  whether  tbe  signals  were  given  or  not. 
Fentress  knew  of  tbe  approacb  of  tbe  train, 
and  no  signals  could  liave  warned  him  of 
anything  be  did  not  know.  Nor  is  it  inv- 
portant  whether  be  was  a  trespasser  at  tbe 
time  or  a  licensee,  or  whether  tbe  train  was 
running  at  an  excessive  rate  of  speed.  Tbe 
wholp  evidence  shows  that  lie,  with  full 
knowledge  that  the  train  was  coming,  negli- 
gently ran  along  and  up<»i  the  track  ahead 
of  it,  and  that  negligence,  coupled  with  his 
mistaken  opinion  that  the  train  was  run- 
ning on  the  other  track,  was  tbe  proximate 
cause  of  bis  death. 

The  case  of  Louisville  &  NasbvlUe  B.  B. 
Co.  V.  Trower-s  Adm'r,  131  Ky.  588, 115  S.  W, 
719,  20  L.  B.  A.  (N.  S.)  380,  was  where  a 
mail  carrier  who  was  under  tbe  duty  of 
patting  mall  on  tbe  local  passenger  train  was 
killed.  A  special  train  was  running  on  the 
time  of  tlie  local  passenger,  and  Trower 
heard  the  train  coming,  presumably  thinking 
it  was  the  local,  and  knowing  of  the  ap- 
proach of  the  train,  be  undertook  to  cross 
the  track  in  front  of  it  and  was  killed.  His 
administrator  recovered  a  judgment  in  the 
circuit  court,  and  this  court,  in  reversing  that 
Judgment  and  directing  a  verdict  for  tbe  de- 
fendant, said: 

"He  whose  negligence  is  the  proximate  cause 
of  the  injury  is  tbe  one  at  fatdt  in  law,  and  is 
the  loser.  Appellant's  negligence  in  running  its 
train  too  fast  by  the  station  was  not  the  proxi- 
mate cause  of  the  intestate's  death.  His  own 
negligence  in  going  upon  the  track  with  knowl- 
edge of  the  defendant's  neglig«ice,  or  rashly 
or  recklessly  ignoring  its  negligence  and  'taking 
chances,'  was  the  proximate  cause  of  iiis  in- 
jury; for,  but  for  it,  appellant's  negligence 
would  have  been  harmless  as  to  him.  In  aQ 
the  cases  cited,  where  the  fact  was  undisputed 
that  the  injured  party  icnew  of  the  train's  ap- 
proach, and  lieedless  of  it,  or  miscalculating  the 
results,  went  upon  the  tracks  just  in  front  of 
the  train,  a  recovery  was  denied.  From  these 
authorities  we  gather  the  principle  of  law  to  be 
that  it  is  such  negligence  for  one  to  go  upon 
the  railroad  track  just  in  frcmt  of  a  rapidly 
approaching  train,  which  he  sees  or  knows  to  be 
then  coming  in,  that  for  bis  injuries  inflicted 
by  it  he  cannot  recover  from  the  railroad  com- 
pany, not  l>ecanse  it  was  free  from  negligence, 
but  because  bis  own  negligence  was  the  immedi- 
ate and  nearest  cause  of  his  injury.  We  think 
the  undisputed  facts  of  this  case  bring  it  with- 
in that  principle,  and  the  peremptory  instruc- 
tion should  have  been  granted." 

In  that  case  tbe  authorities  were  exten- 
sively reviewed,  and  tbe  rnle  isdedudbl^ 
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from  them  that  whenever  one  knows  that,  a 
train,  is  approacUng,  and  either  because 
of  his  recklessness  or  by  reason  of  his  mis- 
taken Judgment  undertakes  to  cross  in  front 
of  it  and  is  killed  or  Injured,  there  can  be  no 
recovery,  because,  however  negligent  the 
company  may  have  been,  his  own  conduct  Is 
the  proximate  cause  of  the  accident  There 
are  many  cases  In  this  state  where  this  gen- 
eral proposition  has  been  laid  down.  Fen- 
tress knew  of  the  danger,  and,  so  knowing, 
got  cm  the  track,  assuming  the  train  was 
coming  from  behind  on  another  track.  Tbia 
error  in  judgment  on  his  part  furnishes  no 
ground  of  recovery.  TbomiKon  on  N^U- 
gence,  1  Sup.  27,  §  186. 

There  should  have  been  a  directed  verdict 
for  the  defendant. 

The  judgment  is  reversed,  with  directions 
to  grunt  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewith. 


DAVIS  V.  CHESAPEAKE  &  O.  RT.  CO. 
(Court  of  Appeals  ot  Kentucky.    Oct.  29,  1915.) 

1.  Masteb  and   Sebvant  «=»2i3  —  Injuries 
TO  Servant— Assumption  of  Risk. 

Where  plaintiff,  who  was  employed  to  keep 
a  railroad  water  tower  in  repair,  was  not  di- 
rected as  to  the  method  of  work,  and  knew  that 
water  dripped  down  the  spout,  he  assumed  the 
risk  of  injury  in  attempting  to  descend  by  that 
means,  notwithstanding  the  railroad  company 
furnished  him  no  ladder. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  559-564 ;  Dec.  Dig.  «=> 
213.] 

2.  Master  and  Servant  €=9222  —  Injuries 
to  Servant — Oedebs  of  Superior. 

Where  it  was  plaintiff's  business  to  keep  in 
repair  a  railroad  water  tower,  the  fact  that  his 
superior  notified  him  of  a  defect  which  he  was 
proceeding  to  repair  will  not,  on  the  theory 
that  be  was  acting  under  the  direct  orders  of  his 
snperior,  render  the  railroad  compaViy  liable 
for  injuries  occasioned  by  slipping  on  the  wet 
spout,  down  which  water  bad  run. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  648-651 ;  Dec.  Dig.  <S=s> 
222.] 

3.  Master  and  Servant  9=>204 — Injuries  to 
Servant— Assumption  of  'Risk. 

Where  plaintiff,  after  repairing  a  slight  de- 
fect in  the  valve  of  a  railroad  water  tower,  slip- 
ped from  the  wet  spout  in  descending,  the  fact 
of  the  defect,  which  was  of  a  temporary  char- 
acter, does  not  show  that  the  railroad  company 
was  negligently  using  defective  appliances, 
which  would,  under  the  federal  Employers'  Lia- 
bility Act  (Act  April  22,  1008,  c.  140,  35  Stat. 
65  fComp.  St.  1913,  §§  8657-8865]),  preclude 
it  from  taking  advantage  of  the  defense  of  as- 
sumption of  risk,  as  the  only  defects  precluding 
defenses  are  those  endangering  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  544-546;  Dec.  Dig.  <S=» 
204.] 

Appeal  from  Circuit  Court,  Greenup 
County. 

Action  by  J.  F.  Davis  against  the  Chesa- 
peake &  Ohio  Hallway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Aflirmed. 


Allan  D.  Cole,  of  Maysvllle,  for  ai^iellant 
Proctor  K.  Malln,  of  Ashland,  and  Worth- 
Ington,  Cochran  &  Browning,  of  Maysvllle, 
for  appellee. 

SETTLE,  J.    a%l8  action  was  brought  t^ 

the  appellant,  J.  F.  Davis,  to  recover  of  the 
appellee,  Chesaiieake  &  Ohio  Railway  Com- 
pany, damages  for  injuries  sustained  whUe 
he  was  engaged  in  repairing  a  leak  in  its 
water  column  at  South  Portsmouth,  Ky., 
from  which  he  fell  during  the  progress  of 
the  work,  or  after  Its  completion;  the  fall 
resulting  in  the  breaking  of  a  bone  In  Ids 
hand,  the  fracture  of  two  of  his  ribs,  and 
other  bodily  hurts  of  a  less  serious  nature. 

It  Is,  in  substance,  alleged  In  the  petition, 
as  amended,  that  appellant's  Injuries  were 
caused  by  the  negligence  of  appellee  In  fail- 
ing to  furnish  him  a  ladder  for  use  in  maldng 
the  re{>air8  on  the  water  column,  and  In  per- 
mitting a  valve  of  the  water  column  to  be- 
come and  remain  so  defective  as  that  large 
quantities  of  water  escaped  and  fell  upon  the 
place  on  the  water  column  where  appellant 
was  compelled  to  ascend  and  descend  in  do- 
ing the  work  of  repairs  necessary  thereon, 
which  caused  his  feet  to  slip  and  his  body 
to  fall,  and  resulted  in  the  injuries  mention- 
ed; that  the  work  be  did  upon  the  water 
column  was  performed  In  pursuance  of  an 
order  glv«i  lilm  by  an  agent  of  appellee,  his 
superior  in  authority;  and  that  the  defec- 
tive and  dangerous  condition  of  the  water 
column  was  not  known  to  him  when  he  began 
the  work  of  repair  required,  but  was  known 
to  appellee. 

Appellee's  answer  traversed  the  aver- 
ments of  the  petition,  and  alleged  assump- 
tion of  risk  and  contributory  negligence  on 
the  part  of  appellant.  On  the  trial  the 
circuit  court,  at  the  conclusion  of  all  the 
evidence,  peremptorily  instructed  the  jury  to 
And  for  the  appellee,  whldi  was  done,  and 
judgment  rendered  accordingly.  The  appel- 
lant was  refused  a  new  trial;  hence  this 
appeaL    . 

The  facts,  as  developed  by  the  evidence 
heard  on  the  trial,  show  that  appellant  was 
In  the  employ  of  appellee  as  a  pumpman  at 
South  Portsmouth,  and  that  his  duties  con- 
sisted In  running  a  gasoline  engine  during 
the  daytime,  and  keeping  in  repair  the  two 
water  columns  maintained  by  appellee  at  its 
station  In  >South  Portsmouth ;  these  columns 
being  supplied  with  water  pumped  into  them 
by  the  gasoline  engine  operated  by  appellant. 
On  the  night  of  October  6,  1911,  appellant 
was  Informed  by  appellee's  night  pumpman, 
whose  name  is  Smith,  that  one  of  the  water 
columns  was  leaking,  and  Smith  advised  him 
to  repair  same,  as  was  his  duty,  whereupon 
appellant,  shortly  after  midnight,  started  to- 
ward the  depot  for  the  purpose  of  repairing 
whatever  defect  there  was  in  the  column. 
While  on  his  way  to  the  depot  be  got  from 
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Ms  mall  box  a  letter  from  A.  B.  Allen,  Us 
Immediate  superior,  advising  blm  of  the  de- 
fect In  the  water  colamn  and  of  the  necessity 
of  tals  repairing  same.  Upon,  reaching  the 
water  column  appellant  found  upon  investi- 
gation that  the  leak  was  caused  by  a  defec- 
tire  valve  seat,  which  he  immediately  under- 
took to  repair  and  did  repair.  In  performing 
this  work  he  climbed  up  on  top  of  the  water 
column.  While  there  a  train  came  in  and 
stopped  at  the  column.  After  completing  the 
repairs,  appellant  attempted  to  get  down 
from  the  eoluimi  by  descending  onto  the  ten- 
der of  the  engine  standing  below,  thence  to 
the  ground.  According  to  his  statements  the 
top  of  the  water  column  was  wet,  owing  to 
the  leaking  of  water  resulting  from  the  de- 
fect he  had  repaired,  which  rendered  the 
pipe  slippery,  and  that  while  descending  from 
the  column  to  the  tender  his  foot  slipped  on 
the  wet  pipe,  causing  him  to  fall  and  sus- 
tain the  injuries  complained  of. 

[15  It  is  apparent  from  the  evidence  that 
the  service  performed  by  appellant  in  repair- 
ing the  water  column  was  a  part  of  the  work 
for  which  be  was  expressly  employed;  that 
the  work  he  did  was  not  performed  under 
the  supervision  or  direction  of  any  superior 
officer  or  employ^  of  appellee,  but  according 
to  his  own  Judgment,  after  an  Inspection  of 
the  defect.  Neither  the  notice  from  Smith, 
his  fellow  pumpman,  of  the  necessity  of  mak- 
ing the  repairs,  nor  the  order  from  his  su- 
perior, Allen,  received  while  he  was  on  his 
way  to  the  water  column,  contained  any  di- 
rection as  to  the  manner  in  which  the  work 
should  be  performed.  They  left  to  appellant 
the  inspection  and  ascertainment  of  the  de- 
fect, as  well  as  the  method  of  repairing  it 
Moreover,  the  evidence  shows  that  appellant 
was  experienced  In  the  work  of  making  such 
repairs,  that  he  had  for  a  year  or  more  kept 
the  two  water  columns  of  appellee  at  South 
Portsmouth  in  repair,  and  that  he  was  thor- 
oughly familiar  with  the  construction  of  both 
and  with  the  means  necessary  to  be  used 
in  reaching  the  place  where  the  repairs  in 
this  instance  were  made.  This  familiarity 
with  the  water  columns  and  the  means  of 
making  snch  repairs  as  the  one  In  question 
make  it  reasonably  apparent  that  appellant, 
at  the  time  of  receiving  his  injuries,  was  not 
called  upon  to  meet  any  danger  of  which  he 
was  ignorant,  or  without  means  of  ascertain- 
ing. He  also  knew,  from  an  inspection  of 
Hie  defect  and  pipe  before  he  attempted  to 
descend  from  the  water  column,  that  water 
was  leaking  on  the  pipe  by  which  he  at- 
tempted to  descend,  and  of  its  slippery  condi- 
tion. In  view  of  which  he  Is  estopped  to 
claim  that  the  risk  or  danger  he  encountered 
frMB  the  slippery  condition  of  the  pipe  in 
attempting  to  get  down  from  the  water  col- 
amn was  unknown  to  him.  He  also  knew 
that  the  risk  attending  his  work  was  neces- 
sarily greater  at  night  than  it  would  have 
been  in  the  daytime,  and  if  the  one  lantern 
wltli  which  he  was  at  the  time  provided  gave 


insufficient  light,  he  ought  to  have  provided 
himself  with  a  second  lantern  before  under- 
taking the  repairs.  It  Is  true,  as  claimed  by 
appellant,  that  he  was  not  provided  by  ap- 
pellee with  a  ladder  upon  which  he  could 
have  climbed  to  the  defect  in  the  water  col- 
umn and  descended  therefrom ;  but  he  does 
not  allege,  nor  does  the  evidence  show,  that 
there  had  ever  been  a  ladder  used  in  making 
repairs  upon  the  water  coluxons,  or  that  he 
had.  In  making  previous  repairs  thereon, 
used  a  ladder,  or  at  any  time  advised  ap- 
pellee of  the  necessity  of  its  use.  So  what- 
ever risk  attended  appellant's  climbing  to 
the  place  of  the  defect  or  descending  there- 
from without  the  use  of  a  ladder  was  known 
to  him  before  and  when  he  undertook  the 
work  of  making  the  repairs  on  the  water  col- 
umn. 

It  Is  our  condusimi  that  the  facts  of  this 
case  place  it  in  that  class  of  cases  to  which 
the  rule  that  the  master  owes  the  servant  the 
duty  of  furnishing  him  a  reasonably  safe 
place  to  work,  or  reasonably  safe  tools  with 
which  to  perform  the  work,  does  not  apply, 
because  the  servant,  by  reason  of  the  nature 
of  his  employment  and  the  service  required 
of  him,  is  himself  charged  with  the  duty  of 
inspection  and  seeing  to  it  that  the  place  of 
his  work  and  the  appliances  with  which  he 
must  perform  it  are  reasonably  safe  for  its 
performance.  In  Dalsey  v.  Wagner  et  al.,  162 
Ky.  554,  172  S.  W.  942,  L.  K.  A.  1915D,  15T, 
vein  be  found  the  latest  statement  of  the  rule 
In  question  as  declared  by  this  court.  In 
that  case  the  plaintiff  sued  to  recover  of  the 
defendant  damages  for  Injuries  he  sustained 
by  falling  from  a  building  upon  which  he 
and  other  employes  of  the  defendant  were 
engaged  In  placing  a  tile  roof ;  the  negligence 
complained  of  being  the  act  ot  the  defendant 
in  requiring  a  steep  roof  to  be  put  on  without 
first  providing  either  gutters  or  hangers,  by 
means  of  which  plaintiff  would  have  been 
enabled  to  use  ladders  upon  the  roof  while 
engaged  in  the  work  of  placing  and  securing 
the  tiles  In  iKieltion.  In  the  opinion  It  iB 
said: 

"The  work  attempted  to  be  done  by  appel- 
lant was  in  itself  hazardous,  and  the  danger  of 
Its  performance  obvious  to  a  person  of  even  less 
experience  than  was  possessed  by  him.  Being 
in  charge  of  the  work  as  foreman,  because  of 
his  experience  and  skill,  he  will  not  be  heard  to 
say  that  he  did  not  know  of  the  danger.  There- 
fore such  risks  as  would  ordinarily  be  incident 
to  such  work  must  be  regarded  as  having  been 
assumed  by  him.  The  duty  of  the  master  with 
respect  to  the  furnishing  oj  a  safe  place  or 
safe  premises  for  the  performance  of  such  work 
as  fell  to  the  lot  of  appellant  can  have  no  ap- 
plication. Therefore  the  master  is  not,  in  a 
case  like  this,  charged  with  the  duty  of  exer- 
cising  ordinary  care  to  discover  the  dangerous 
or  unsafe  place,  and  is  not  liable  in  damages 
for  an  injury  to  the  servant  because  of  the  dan- 
gerous condition,  for,  the  danger  being  obvious, 
the  duty  of  protecting  himself  against  it  is  shift- 
ed to  the  employe.  So,  assuming  in  this  case 
that  appellant's  injuries  were  received  as  al- 
leged in  the  petition,  as  the  conditions  which 
caused  them  were  openly  visible  to  him  and  the 
work  was  to  be  performed  in  acco^i^ce  with 
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his  judgment  as  appellees'  foreman,  there  being 
no  assurance  by  the  appellees  of  the  safety  of 
the  place  (even  if  such  assurance  under  the  cir- 
cumstances could  have  shifted  the  liability),  nor 
promise  by  appellees  to  provide  other  appliances 
of  greater  safety,  we  can  but  hold  that  appel- 
lant assumed  the  dangers  incident  to  the  per- 
formance of  the  work,  for  which  reason  he  can- 
not recover  damages." 

The  above  excerpt  from  the  opinion  Is 
but  a  restatement  in  different  language  of 
the  same  rule  announced  by  the  court  In  Bus- 
sel  V.  W.  E.  Caldwell  Ca,  158  Ky.  229,  164 
S.  W.  787;  Ballard  &  Ballard  v.  Lee's  Adnj'r, 
131  Ky.  412, 115  S.  W.  732;  Wilson  v.  Chess  & 
Wymond  Co.,  117  Ky.  667,  78  S.  W.  453,  25 
Ky.  Law  Rep.  1655 ;  Louisa  Coal  Co.  t.  Ham- 
mond's Adni'x,  160  Ky.  271,  169  S.  W.  709; 
Logan's  Adm'r  v.  Sherrill-Klng  Mill  &  Lum- 
ber Co.,  160  Ky.  295, 169  S.  W.  707 ;  Williams 
Coal  Ca  T.  Cower,  138  Ky.  287,  127  S.  W. 
1000;  Mowrey  v.  Frazier,  120  S.  W.  289; 
Wight  V.  Telephone  &  Telegraph  Co.,  137  Ky. 
303,  125  S.  W.  718 ;  Standard  Oil  Co.  v.  Wat- 
son, 154  Ky.  550,  157  S.  W.  929;  Dyer  v. 
Pauley  JaU  Bldg.  Co.,  144  Ky.  592.  139  S. 
■W.  789. 

[2]  The  contention  of  appellant  that  he 
was  working  under  the  direct  orders  o(  a 
superior  officer  Is  wholly  without  merit  It 
Is  true  he  testified  that  he  received  an  order 
from  his  immediate  superior  to  make  the 
repairs  on  the  water  column ;  but  be  admit- 
ted that  he  would  have  made  the  repairs 
without  this  order,  because  of  the  previous 
notice  from  Smith,  his  feUow  pumper,  of  the 
necessity  therefor,  and,  furthermore,  that  it 
was  a  part  of  bis  duties  as  day  pumpman  to 
make  all  necessary  repairs  in  the  water  col- 
umns, whether  required  to  be  performed  In 
the  daytime  or  at  night.  In  fact,  when  the 
order  was  received  from  hJs  superior,  he  was 
on  his  way  to  make  the  repairs.  So  in  no 
event  was  the  order  anything  more  than  a 
general  order  to  appellant  to  do  what  was 
one  of  the  ordinary  duties  of  his  employment 
The  order  did  not,  in  fact  or  as  a  matter  of 
law.  Impose  any  greater  responsibility  upon 
him  than  he  would  otherwise  have  incurred. 
The  effect  of  such  an  order  is  considered  and 
passed  on  in  L.  &  N.  R.  Co.  v.  StanflU,  107 
S.  W.  721,  32  Ky.  Law  Rep.  1043.  StanflU 
was  a  brakeman  In  the  service  of  the  rail- 
road company  on  a  work  train.  There  was 
one  other  brakeman  on  it  besides  himself. 
While  coupling  an  extra  tank  to  the  caboose, 
his  hand  was  caught  between  the  bumpers 
and  all  his  fingers  mashed  off.  He  sued  to 
recover  damages  for  the  injury,  and  obtained 
a  verdict  for  $5,500  in  the  circuit  court  The 
judgment  was  reversed.  The  negligence 
charged  was  that  the  bumpers  were  defective, 
and  plaintiff's  injuries  were  caused  by  their 
dangerous  condition.  He  claimed  to  have 
made  the  coupling  by  order  of  the  conductor. 
The  two  brakemen,  while  asleep  in  the  ca- 
boose at  a  station,  were  awakened  by  the 
conductor,  who  told  them  to  "get  up  end  get 
out  (^  there;  it  Is  time  to  go  to  work;   get 


up  and  couple  np ;  it  la  time  to  leave."  Tha 
only  couiHlng  to  be  made  was  that  between 
the  tank  and  the  cabooses,  This  coupling 
was  made  by  the  plaintiff,  who  had  served 
the  railroad  company  on  that  train  for  about 
four  months.  The  coupling  had  often  been 
made  by  him,  and  he  well  knew  the  defective 
condition  of  the  drawhead  and  how  the  cou- 
pling was  made.    In  the  opinion  It  is  said: 

"The  rule  in  Kentucky  is  that  ordinarily  a 
servant  who  knows  the  risk  and .  understands 
the  danger,  cannot  recover  for  bis  injury  where 
he  voluntarily  takes  the  risk.  Dow  Wire  Works 
V.  Morgan  [06  S.  W.  530]  20  Ky.  Law  Rep. 
854 ;  Wallace  v.  Bach  [97  8.  W.  418]  30  Ky. 
Law  Rep.  69;  Bollington  v.  L.  &  N.  R.  Co. 
[125  Ky.  186,  100  S.  W.  850]  30  Kv.  Law 
Rep.  1260  [8  L.  R.  A.  (N.  S.)  1045] ;  Avery  v. 
Lung,  106  S.  W.  865,  32  Ky.  Law  Rep.  702. 
An  exception  is  made  to  this  rule  where  the 
servant  acts  in  obedience  to  the  specific  order 
of  his  superior,  and  the  risk  is  not  So  imminent 
that  a  person  of  ordinary  prudence  would  re- 
fuse to  take  it;  but  the  proof  in  this  case  does 
not  bring  it  within  the  exception.  There  was 
no  order  from  the  conductor  to  Stanfill  to  make 
the  coupling  in  question.  There  was  simply  a 
general  order  to  lioth  of  the  brakemen  to  'get 
up  and  couple  up;  it  is  time  to  leave.'  This 
left  either  one  of  them  to  do  the  work,  and  it 
left  the  one  who  did  the  work  to  choose  his  own 
mode  of  doing  it.  A  general  order  from  a  fore- 
man to  proceed  with  the  usual  business  of  the 
day  will  not  impose  upon  the  master  any  great- 
er responsibility  than  he  ordinarily  incurs.  To 
hold  otherwise  would  be  to  entirely  ignore  the 
rule  that  the  servant  cannot  recover  for  the 
risks  which  he  assumes;  for,  when  servants  are 
told  to  go  to  work  every  mornin{[,  they  are  ex- 
pected to  go  about  their  usual  business  and  do  it 
m  the  usual  way.  In  order  to  bring  a  case 
within  the  exception  above  referred  to,  there 
must  be  an  order  from  the  master  to  the  serv- 
ant to  do  the  particular  thing  at  that  time.  The 
conductor  was  in  the  caboose.  It  was  the  brake- 
man's  duty  to  get  the  train  ready  to  start,  and 
after  telling  them  'to  get  up  and  ^et  out  and 
couple  up,'  he  paid  no  further  attention  to  them. 
If  the  conductor  had  been  present  at  the  time 
the  coupling  was  made,  and  Stanfill  had  object- 
ed to  making  it,  and  the  conductor  had  direct- 
ed him  to  make  it,  a  different  question  would 
be  ijresented ;  but  here  the  sum  of  the  evidence 
is  simply  that  the  conductor  told  the  brakeman 
to  get  up  and  get  the  train  ready  to  leave,  and 
Stanfill,  in  obeying  this  order,  went  out  and  un- 
dertook to  make  this  coupling.  He  knew  the 
condition  of  the  drawheads  as  well  as  the  con- 
ductor. The  danger  was  perfectly  patent  He 
understood  the  danger  before  he  was  hurt,  as 
well  as  after  he  was  hurt.  He  had  never  com- 
plained of  the  use  of  the  link  and  pin,  or  ob- 
jected to  making  the  coupling  with  them.  As  a 
matter  of  fact  such  couplings  were  in  general 
use  a  few  years  ago  on  all  such  trains,  and  they 
are  still  often  used  on  work  trains  and  in  an 
emergency." 

In  this  case,  as  in  tliat,  the  servant  chose 
his  own  way  of  doing  the  work,  and  made  no 
complaint  to  any  one.  The  condition  of  the 
water  column  was,  as  before  stated,  actual- 
ly known  to  him,  and  the  danger  fully  an- 
derstood,  as  well  before  and  when  he  receiv- 
ed bis  Injuries  as  afterwards.  On  the  state 
of  case  here  presented,  the  conclusion  Is 
inevitable  that  appellant  assumed  the  risk 
and  danger  that  resulted  in  his  Injuries ;  in 
other  words,  that  the  injuries  resulted  from 
the  means  adopted  by  him  In  performing  the 
work  of  repairing  the  watw  column  or  for 
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qaittlng  the  place  of  work  after  Its  comple- 
tion. Consequently  they  were  caused  and, 
gnstalned  by  reason  of  his  negligence,  which 
absolves  appellee  from  the  liability  attempt- 
ed to  be  imposed  upon  it  in  this  action.  As 
said  in  Louisa  Goal  Co.  t.  Hammond's  Adm'r, 
160  Ky.  271,  169  S.  W.  709: 

"A  servant  is  not  ordinarily  reqaiied  to  make 

a  minute  or  detailed  examination  of  the  place 
where  the  master  puts  him  to  work,  nor  to  take 
notice  of  any  defects  which  would  not  be  appar- 
ent to  one  who  usually  has  neither  time  nor  op- 
portmiity  for  more  than  a  casual,  hurried  glance 
at  the  place  of  work  or  the  instrumentalities, 
but  is  entitled  to  rely  on  the  master's  having 
adequately  discharged  his  primary  duty  of  using 
ordinary  care  to  make  the  place  of  work  and 
instrumentalities  of  work  reasonably  safe  for 
his  use.  Where,  however,  the  servant,  as  in  the 
Instant  case,  is  the  representative  of  the  master, 
and  in  control  of  the  place  of  work,  or  instru- 
mentalitiea  for  doing  it  and  the  manner  of  its 
performance,  if  be  himself  undertakes  its  per- 
formance, he  assumes,  not  only  the  risks  or 
dangers  that  are  obvious,  but  also  such  as  ordi- 
nary care  on  his  part  in  inspecting  the  place  or 
instmmentalities  of  work  before  beginning  it 
conld  have  enabled  him  to  discover. 

Here  appellant  alone  was  in  charge  of  the 
work.  He  alone  knew  whether  it  was  safe 
or  unsafe  to  attempt  its  performance  In  the 
manner  pursued  by  him.  He  was  charged 
with  the  duty  of  exercising  ordinary  care  to 
ascertain  whether  the  place  and  the  Instru- 
mentalities were  reasonably  safe  for  the 
work  be  had  to  perform,  and  he  admits  that 
be  saw  and  knew  the  wet  and  slippery  condi- 
tion of  the  pipe  before  he  fell  from  the  wa- 
ter column  and  was  Injured.  These  facts 
necessarily  bar  a  recovery,  for  his  injuries 
were  Incidental  to  and  resulted  from  his  as- 
sumption of  the  risk  he  knowingly  incurred 
by  his  attempted  use  of  the  wet  pipe  In  de- 
scending from  the  water  column. 

[3]  The  fact  that  the  action  was  brought 
under  the  federal  statute  known  as  the 
"Employers'  Liability  Act"  does  not  affect 
the  question  under  consideration.  Here 
there  was  no  violation  of  the  appellee  of  any 
provision  of  that  statute.  The  evidence  fur- 
nishes no  proof  that  It  negligently  used  in 
operating  its  raUroad  a  defective  appliance, 
which  of  itself  caused  the  appellant's  injury. 
The  defect  in  the  valve  of  the  water  column, 
being  slight  and  of  a  temiwrary  character, 
was  repaired  immediately  after  its  discovery 
by  appellant.  Whether  the  defect  was  the 
result  of  accident  or  wear  and  tear  does  not 
appear,  but  the  evidence  falls  to  show  that 


it  was  attributable  to  the  appellee's  negli- 
gence. The  appellant  was  not  injured  by 
the  defective  valve,  but  by  his  attempted 
use  of  a  pipe  in  descending  from  the  water 
column  after  repairing  the  valve.  The  pipe 
contained  no  defect,  but  was  wet  and  slip- 
pery from  the  leaking  of  water  from  the 
valve,  which  made  its  use  in  the  manner  at- 
tempted by  appellant  obviously  dangerous, 
which  danger,  as  already  shown,  was  known 
to  him.  In  Seaboard  Air  Line  R.  Co.  v. 
Horton,  233  C.  S.  492,  34  Sup.  Ot.  636,  68 
L.  Ed.  1062,  L,  B.  A.  19160,  1,  Ann.  Caa. 
1915B,  475,  it  was  held: 

"The  elimination  of  the  defense  of  assumption 
of  risk  by  Employers'  Liability  Act  April  22, 
1908,  §  4,  35  Stat.  65.  c.  149  (U.  S.  Comp.  Stat 
Supp.  1911,  p.  1322;,  in  any  case  where  the 
violation  by  the  carrier  of  any  statute  intended 
for  the  safety  of  the  employes  contributed  to  the 
injury  or  death  of  the  employ^,  plainly  evi- 
dences the  legislative  intent  _  that  in  all  other 
cases  such  assumption  of  risk  shall  have  its 
former  effect  as  a  complete  bar  to  the  action." 
Southern  R.  Co.  v.  Crockett,  234  D.  8.  726,  34 
Sup.  Ct  897,  68  L.  Ed.  1664. 

The  doctrine  deducible  from  the  cases  su- 
pra, and  others  involving  this  question,  de- 
cided by  the  Supreme  Court,  seems  to  be 
that  the  defense  of  assumption  of  risk  Is 
available  to  an  interstate  carrier  under  the 
"Employers'  Liability  Act"  as  at  common 
law,  exceiit  In  the  cases  mentioned  in  section 
4  of  that  act  (Comp.  St  1913,  $  8660) ;  1.  e.: 

"Any  case  where  the  violation  by  such  com- 
mon carrier  of  any  statute  intended  for  the  safe- 
ty of  employes  contributed  to  the  injury  or 
death  of  such  employ^." 

It  is  manifest  that,  even  if  there  had  been 
evidence  conducing  to  prove  that  the  wet  and 
slippery  condition  of  the  pipe  on  the  water 
column  was  attributable  to  the  negligence  of 
appellee,  no  doubt  could  exist  of  Its  right  to 
rely  upon  the  defense  of  the  assumption  of 
risk,  for,  according  to  the  undisputed  facts, 
the  danger  to  which  appellant  subjected  him- 
self in  attempting  to  make  use  of  the  wet 
pipe  in  descending  from  the  water  column 
was  so  obvious  and  imminent  that  an  or- 
dinarily prudent  person  could  not,  under  the 
circumstances,  have  failed  to  know  and  ap- 
preciate it  It  therefore  follows  that  the 
giving  of  the  peremptory  Instruction  by  the 
trial  court  was  not  error. 

We  have  been  unable  to  discover  any  er- 
ror in  the  admission  or  rejection  of  evidence. 
For  the  reasons  Indicated,  the  Judgment  Is 
affirmed. 
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PETE  SHEERAN,  BRO.  &  CO.  v.  TUCKER 

et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  28,  1915.) 

1.  Appeal  and  Ebbob  €=»173— Review— I)e- 

FENSES. 

In  an  action  to  recover  damaeea  for  breach 
of  a  contract,  where  defendants  foiled  to  raise 
the  question  in  the  court  below  that  the  plain- 
tiff union  was  an  unlawful  combination  in  re- 
straint of  trade  and  could  not  recover,  it  was 
too  late  to  raise  it  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1079-1089,  1091-1093, 
1095.  1098,  1101-1120;    Dec.  Dig.  <8=>173.] 

2.  Pleading  <S=>207— Tbial  <S=»16S— Ajfikm- 
ATivE  Defenses— Special  Demubkeb. 

An  affirmative  defense  may  not  be  asserted 
by  special  demurrer,  or  by  a  motion  for  a  di- 
rected verdict 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Jl  511,  612;  Dec.  Dig.  <S=>207; 
Trial,  Cent  Dig.  H  341,  37«-^80;  Dec  Dig. 
«=>168.] 

8.  Sales  <S=>62— Action  fob  Pbice— Bukden 

o»  Proof. 
In  an  action  for  damages  for  breach  of  a 
contract  to  purchase  tobacco,  where  the  issue 
was  whether  a  sale  was  effected  or  whether 
there  was  merely  an  agreement  to  effect  a  sub- 
sequent sale  by  written  contract,  the  burden 
was  on  the  plaintiffs. 

[Ed.  Note. — For  other  coses,  see  Sales,  Cent. 
Dig.  Si  118-144,  1045 ;  Dec.  Dig.  «=>52.] 

Appeal  from  Circuit  Court,  Breckenrldge 
County. 

Action  by  E.  H.  Tucker  and  others  against 
Pete  Sheeran,  Bro.  Sc  Co.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Claude  Mercer,  'of  Bardlnsburg,  for  appel- 
lants. John  P.  Haswell,  Jr.,  of  Louisville, 
and  Gus  Brown,  of  Hardlnsburg,  for  appel- 
lees. 


HANNAH,  J.  This  is  the  second  appeal 
in  this  case.  For  the  opinion  on  the  former 
appeal,  see  Tucker  v.  Pete  Sheeran,  Bro.  & 
Co.,  155  Ky.  670,  160  S.  W.  176.  Briefly 
stated,  the  action  Is  one  by  Tucker  and  'other 
members  of  a  committee  appointed  by  and 
acting  for  the  Farmers'  Union  of  Brecken- 
rldge County  to  effect  a  sale  of  the  tobacco 
grown  by  the  members  of  the  union.  Institut- 
ed against  Pete  Sheeran,  Bito.  &  Co.  to  recov- 
er $500  as  damages  for  failure  to  perform  the 
terms  of  a  contract  which  the  plaintlflFs 
claimed  had  been  entered  Into  by  defendants 
and  themselves,  whereby  they  agreed  to  sell 
and  defendants  agreed  to  purchase  the  tobac- 
co In  question.  The  defense  was  that  there 
was  merely  an  agreement  to  effect  a  subse- 
quent sale  of  the  tobacco  by  a  written  con- 
tract to  be  thereafter  entered  Into  between 
the  parties. 

Upon  the  second  trial  the  lower  court  in- 
structed the  jury  In  conformity  to  the  opin- 
ion of  this  court  reversing  the  first  Judgment, 
and  the  jury  found  a  verdict  for  the  plain- 
tiffs.   The  defendants  appeal. 

The  Farmers'  Union  of  Breckenrldge  Coun- 


ty is  comiMsed  of  17  local  unions;  and  the 
county  union  Is  in  turn  a  constituent  mem- 
ber of  the  Kentucky  State  Union,  which  Is 
a  branch  of  the  Farmers'  Educational  and 
Co-'operatlve  Union  of  America. 

Upon  the  second  trial  there  was  intro- 
duced in  evidence  a  copy  of  the  constitution 
and  by-laws  of  the  state  organization,  from 
which  the  following  excerpts  are  taken : 

"We  declare  the  following  purposes:  «  •  • 
To  secure  and  maintain  profitable  and  uniform 
prices  for  grain,  cotton,  tobacco,  live  stock  and 
other  products  of  the  farm.  *  *  •  As  or- 
ganized farmers,  it  is  our  aim  and  duty  to  at- 
tend to  our  own  business,  not  to  disturb  or 
interfere  with  any  other  legitimate  vocation, 
profession,  or  callmg.  but  in  attending  to  our 
own  business,  we  shall  strive  to  control  the 
production,  price,  and  distribution  of  ever)' 
class  of  farm  products." 

[1,  2]  Because  of  these  declarations,  it  is 
now  contended  by  appellants  that  the  Farm- 
ers' Union  is  an  unlawful  combination  in 
restraint  of  trade,  and  that  it  therefore  can- 
not recover  herein.  But  appellants  failed  to 
raise  this  question  in  the  court  below  either 
by  pleading  or  proof,  and  it  is  too  late  to 
raise  it  here.  They  insist  that  the  question 
was  raised  by  special  demurrer  and  by  mo- 
tion for  a  directed  verdict;  hut  an  affirma- 
tive defense  may  not  be  asserted  in  eitlier 
of  these  ways. 

[3]  2.  Appellants  also  complain  because 
the  trial  court  did  not  assign  to  them  the 
burden  'of  proof.  The  real  issue  being,  as 
said  in  the  former  opinion,  whether  a  sale 
was  effected,  or  merely  an  agreement  to  ef- 
fect a  subsequent  sale  by  written  contract, 
the  burdoi  was  undoubtedly  on  the  plaintiffs. 
This  was  not  an  action  to  recover  on  the 
ehe<^  which  was  put  up  by  the  defendants 
as  a  forfeit,  but  to  recover  damages  for 
breach  of  the  contract. 

The  Judgment  is  affirmed. 


GEARY  T.  TATIiOR. 

(Court  of  Appeals  of  Kentucky.    Oct.  29,  1915.) 

1.  Principal  and  Agent  <S=»100  —  Extent 
of  authobitt — construction  of  contract. 
A  contract  between  the  owners  of  a  tract 
of  several  thousand  acres  of  land  and  H.  pro- 
vided that  H.  was  to  have  general  snpervision 
and  control  of  all  of  such  lands ;  that  he  was  to 
see  that  no  person  entered,  trespassed,  or  squat- 
ted upon  it,  or  cut  down,  injured,  or  destroyed 
trees,  etc. ;  that  as  to  any  persons  then  locat- 
ed upon  and  in  possession  of  any  portion  of  the 
land  without  record  claim  of  title,  but  who  were 
merely  in  the  occupation  thereof,  H..  if  he 
thought  it  proper  and  prudent  was  authorized 
to  make  a  lease  with  such  persons;  that  the 
rent  collected  should  be  accounted  for  to  the 
owners  J  that  timber  cut  and  lying  upon  the 
land  might  be  sold ;  that  H.  was  to  do  all  he 
could  to  aid  the  owners  to  get  possession  and 
control  of  any  of  the  lond  claimed  by  persons 
located  or  squatted  upon  it  without  any  valid 
claim  or  title*,  and  that  he  should  not  cultivate 
or  crop  any  portion  of  the  land,  or  permit  any 
person  to  trespass  upon  it  or  take  possession 
of  any  part  thereof.  Held,  that  this  did  not  au- 
thorize H.  to  make  leases  to  persons  other  than 
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those  then  Hvlng  on  the  land,  since,  while  it 
gave  him  general  charge  and  Bupervision  over 
the  land,  it  particularly  specified  what  his  du- 
ties were,  and  anthorized  leases  only  to  persons 
then  on  the  land. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  $$  262-273,  345,  364,  36»- 
373;    Dec  Dig.  <8=>100.] 

2.  PBnrciPAi,  AND  Agent  «s»16&— Unattthob- 
IZKD  Acts — Ratification. 

The  owners  of  land  gave  H.  general  super- 
vision thereof,  with  authority  to  lease  to  persons 
then  living  on  the  land,  and  to  sell  timber  cut 
and  lying  on  the  ground ;  the  contract  provid- 
ing that  he  was  to  account  for  moneys  collected 
and  that  he  was  to  receive  $10  a  week  for  his 
services,  H.  made  a  lease  to  a  party  not  then 
living  on  the  land  and  received  one  month's 
rent.  Under  instructions  from  G.,  one  of  the 
owners,  he  took  his  expenses  out  of  whatever 
be  collected,  and  he  was  unable  to  state  wheth- 
er the  rent  so  collected  was  retained  by  him  or 
paid  to  the  owners,  but  did  state  that  he  sup- 
posed it  went  in  with  the  rest  of  the  funds 
collected.  It  appeared  that  the  owners  other 
than  G.  never  knew  of  the  lease,  or  'of  the  pay- 
ment, until  a  suit  by  the  lessee  for  failure  to 
comply  with  the  lease.  Bel(t,  that  the  facts 
showed  no  ratification  of  H.'s  lease  by  the  own- 
ers other  than  G. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
A^ent,  Cent  Dig.  fg  627-633;    Dec.  Dig.  «=» 

lett.] 

3.  Pbincipal  and  Agent  <S=»145— I^iabilitt 
ON  Contbacts. 

A  principal  may  l>e  charged  upon  a  written 
simple  executory  contract  entered  into  by  an 
agent  in  his  own  name  within  his  authority, 
though  the  name  of  the  principal  does  not  ap- 
pear in  the  instrument  and  was  not  disclosed; 
this  not  contradicting  the  writing,  but  only 
explaining  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i|  499,  513-520;  Dec.  Dig. 
^3145.] 

4.  Evidence   e=j459_CoNTBACTS— Pasties. 

Where  a  contract  purported  to  be  made  in 
the  name  of  a  company,  it  might  be  shown  by 
parol  who  the  members  of  the  alleged  company 
were,  and  whom  it  was  intended  to  bind  b^  the 
agreement,  especially  where  they  had  frequent- 
ly done  bnsiness  in  the  name  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1722,  1900-1810,  2109-2114;  Dec 
Dig.  «=>459.] 

5.  Tknanct  in  Common  «=949  —  Lbaseb  — 
RioBTs  OF  Lessee. 

A  lease  by  one  or  more  of  several  tenants 
in  common  is  not  valid  as  to  those  not  joining 
therein,  but  merely  makes  the  lessee  a  tenant 
ia  common  with  the  owners. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §  123 ;  Dec.  Dig.  «=s>49.] 

6.  TtoNANCT  in  Cokmon  «sa49— Lbasb— FaiIt 
X7SE  TO  Dkuveb  PosaESBioN— Damages. 

One  of  several  tenants  in  common,  in  writ- 
ing to  an  agent  of  the  cotenant  to  "make  lease 
for  that  cattle  range  the  best  you  can,"  did  not 
assume  to  be  the  sole  owner  of  the  land,  nor 
▼est  the  agent  with  authority  to  make  the  lease 
in  his  name  alone,  nor  did  he  give  H.  any  other 
authority  than  to  make  a  lease  in  the  name  of 
the  co-owners;  and  his  liability  for  a  breach  of 
the  lease  made  by  the  agent  without  antbority 
from  tlie  other  cotenants  was  not  the  same  as 
if  be  had  been  the  sole  owner,  and  where  be 
owned  about  an  undivided  one-third  interest, 
the  proper  measure  of  damages  was  the  dif- 
ference between  one-third  of  the  agreed  rent, 
including   one-third   of  the   reasonable   cost  of 


fencing  which  the  lessee  agreed  to  build  and 
one-third  of  the  rental  value. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §  123;   Dec.  Dig.  <S=>49.] 

7.  liANDLOBD    AND    TENANT    €=129— FaILUBE 

TO  Demveb  Possession— Dauaoes. 

Ordinarily,  where  a  lessor  refuses  to  com- 
ply with  the  terms  of  a  lease,  the  measure  of 
damages  in  an  action  by  the  lessee  is  the  differ- 
ence between  the  agreed  rent  and  the  rental 
value  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §f  450-457 ;  Dec.  Dig.  <8=» 
120.] 

8.  Landlobd  and  Tenant  €=9l29  —  Faii,t»« 
xo  Deliveb  Possession — Dauaoes. 

Where  a  lease  provided  that  it  was  to  ter- 
minate when  the  land  was  sold,  the  lessee  could 
only  recover,  as  damages  for  the  lessor's  failure 
to  deliver  possession,  the  difference  between 
the  agreed  rent  and  the  rental  value  up  to  the 
time  a  judicial  sale  was  confirmed,  though  a 
deed  was  not  made  to  the  purchaser  for  19 
months  thereafter,  as  the  sale  became  effective 
when  it  was  confirmed. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  450-157;  Dec.  Dig.  ^=> 
120.] 

9.  I/Andlobd  and  Tenant  4s>129— Fatlubb 
TO  Deliveb  Possession  —  Actions  — Evi- 
dence. 

In  a  lessee's  action  for  damages  caused  by 
the  lessor's  failure  to  deliver  possession,  the 
lessee  was  entitled  to  introduce  evidence  to 
show  the  value  of  the  land  for  pasturage  pur- 
poses, but  not  to  show  the  probable  profits 
which  he  would  have  realized  from  the  use  of 
the  land. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  450-457;  Dec.  Dig.  <S=> 
129.] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Action  by  J;  G.  Taylor  against  John  A. 
Geary  and  others.  There  was  a  judgment 
for  plaintiff  against  the  defendant  named, 
and  sndi  defendant  moves  for  an  appeal, 
Appeal  granted,  and  judgment  reversed. 

O.  H.  Waddle  &  Son,  of  Somerset,  for  ap- 
pellant Henry  C.  GlUis  and  J.  B.  Siiyder, 
both  of  Williauisburg,  for  appellee. 

CLAY,  O.  Plaintiff,  J.  O.  Taylor,  brought 
this  action  originally  against  the  Flat  Hock 
Coal  Company,  the  Geary  Land  &  Develop- 
ment Company,  and  A.  P.  Hodges  to  recover 
damages  for  failure  on  the  part  of  the  de- 
fendants to  comply  with  a  lease.  Subse- 
auently  John  A.  Geary,  Ki.  DowUng,  D.  G. 
Falccmcr,  and  others  were  made  parties  de- 
fendant The  return  of  the  service  of  process 
on  the  Flat  Rock  Coal  Company  was  quash- 
ed. The  court  directed  a  verdict  In  favor  of 
Dowllng,  Falconer,  and  others,  and  a  trial 
before  a  Jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  against  John  A. 
Geary  for  the  sum  of  $450.  The  amount  la 
controversy  being  less  than  $500,  exclusive 
of  interest  and  costs,  the  defendant  Greary 
has  moved  for  an  appeal. 

The  facts  are  as  follows:  About  the  year 
1881,  the  Flat  Ro<*  Coal  Company,  a  cor- 
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poratton,  owned  several  thoneand  acres  of 
land  then  located  In  Pulaski  county,  biit  now 
embraced  In  the  new  county  of  McCreary. 
Shortly  thereafter  certain  creditors  of  the 
company  brought  suit,  and  the  lands  were 
sold  and  pnrdiased  by  John  A.  Geary,  Ed. 
DowUng,  D.  G.  Falconer,  J<An  W.  Lell,  John 
R  Wilgns,  and  John  T.  Miller,  and  were 
held  by  them  from  that  time  on  as  tenants 
in  common.  On  AprU  8, 1900,  John  A.  Qea.ry, 
Edward  DowUng,  D.  G.  Falconer,  the  Se- 
curity Trust  Company  of  Lexington,  as  ad- 
ministrator of  John  B.  Wilgus  and  executor 
of  John  W.  Lell,  and  John  T.  HiUer,  entered 
into  a  contract  with  A.  P.  Hodges,  of  Pulaski 
county,  by  which  the  following  authority  was 
conferred  upon  him: 

"Second  party  is  to  have  the  general  super- 
vision and  control  of  all  of  said  lands,  and  see 
that  no  person  enters  upon  any  part  of  said 
lands,  or  trespasses  or  squats  upon  any  part 
thereof,  or  cuts  down,  injures,  or  destroys  or 
carries  away  any  trees  that  may  be  on  same, 
or  strips  the  bark  off  any  of  the  trees  upon  said 
land,  or  in  any  way  injures  any  of  the  same. 
As  to  any  person  or  persons  now  located  upon 
and  in  poasession  of  any  portion  of  said  land 
without  any  record  claim  of  title,  and  who  are 
merely  in  tne  occupation  thereof,  the  said  Hodff- 
es,  if  be  thinks  it  is  proper  and  prudent  so  to 
do,  is  authorized  to  make  a  lease  with  said  per- 
sons for  a  term  of  one  year,  and  from  year  to 
year,  as  may  seem  best  for  first  parties.  Said 
lease  shall  be  made  according  to  the  form  fur- 
nished to  second  party  by  first  parties. 

"The  rent  of  said  portions  of  land  that  may 
be  leased  or  rented  shall  be  collected  by  second 
party,  and  second  party  shall  account  for  said 
rents  and  pay  the  same  over  on  the  1st  day  of 
each  and  every  month  to  first  parties.  Such 
timber  as  ma^  have  been  cut  and  that  is  now 
lying  upon  said  land  may  be  sold  where  it  lays 
'  on  the  land  by  second  party  for  the  best  cash 
price  he  can  get  for  it,  the  same  to  be  remov- 
ed by  the  purchaser  at  his  own  cost  and  ex- 
pense. He  shall  account  to  and  pay  the  pur- 
chase price  over  on  the  1st  day  of  each  and 
every  month  to  first  parties.  Second  party  shall 
do  all  be  can  to  aid  the  first  parties  in  every 
way  possible  to  get  the  possession  and  control 
of  any  portion  of  said  lands  that  are  claimed 
by  persons  who  have  located  or  squatted  upon 
the  same  or  any  part  thereof,  and  who  have  no 
valid  claim  or  title  thereto  or  any  claim  or  title 
of  record,  Second  party  shall  take  the  full  su- 
pervision and  control  of  said  lands,  and  give  his 
services  and  attention  to  the  keeping,  preser- 
vation, and  care  thereof.  He  shall  not  cultivate 
or  crop  any  portion  of  said  land.  Second  par- 
ty shall  not  commit  or  permit  any  waste  to  be 
committed  on  said  land.  He  shall  not  cut  or  al- 
low any  trees  to  be  cut,  barked,  or  injured,  or 
carried  away.  He  shall  not  permit  any  person 
to  trespass  upon  said  land,  or  take  possession 
of  any  part  thereof,  or  cut  down  or  injure  any 
trees,  or  strip  or  bark  any  of  them  in  any  man- 
ner whatever.  He  shall  make  reports  as  to  said 
lands  from  time  to  time  to  first  parties  on  the 
last  Saturday  in  each  month.  For  all  of  his 
services  herein  he  shall  be  paid  by  first  parties 
ten  dollars  ($10.00)  per  week,  said  payments  to 
be  made  as  herein  provided,  in  proportion  to  the 
interest  the  first  parties  and  each  of  them  have 
in  and  to  said  land  as  follows." 

On  August  3,  1909,  John  A.  Geary  sent  a 
letter  to  Hodges  containing  the  following 
language: 

"  *  *  •  And  make  lease  for  that  cattle 
range  the  best  you  can;  best  not  make  it  for 
^j»o  long  a  t>eriod,  but  use  your  own  judgment." 


On  August  14,  1909,  Hodges,  In  the  name 
of  the  Flat  Rock  Coal  Company,  as  party 
of  the  first  part,  by  him  as  agent,  leased  to 
J.  G.  Taylor,  par^  of  the  second  part,  a 
portion  of  the  lands  in  question  for  purposes 
of  pasturage.  The  lease  provided  that  It 
should  continue  for  a  term  of  ten  years,  un- 
less the  premises  should  be  transferred  by 
the  Flat  Rock  Coal  Company.  Taylor  agreed 
to  pay  $25  on  the  1st  of  January  of  eadi 
year,  and  further  agreed  to  inclose  the  heads 
of  Straight  creek  wltb  a  good  and  sufliclMit 
fence  and  to  keep  same  In  repair  during  the 
term  of  the  lease.  The  contract  was  signed 
by  J.  G.  Taylor  and  A.  P.  Hodges,  "Agent 
Flat  Rock  Coal  Company."  The  first  install- 
ment of  rent  was  paid  on  January  1,  1910. 
Shortly  thereafter,  Geary  notified  Taylor  not 
to  do  the  fencing  or  take  possession  of  the 
land.  It  further  appears  from  the  evidence 
that  none  of  the  Joint  owners,  except  Geary, 
knew  anything  of  the  alleged  lease,  and  bad 
never  authorized  Geary  or  Hodges  to  execute 
the  lease.  At  that  time  there  was  a  salt 
pending  for  the  settlement  of  the  estates  of 
John  B.  WUgus,  John  T.  Miller,  and  John  W. 
Lell,  and  these  proceedings  were  aU  consoli- 
dated for  the  puriwse  of  disposing  of  the 
lands  in  Pulaski  county.  The  lands  were 
sold  on  September  10,  1910.  The  sale  wa.s 
confirmed  on  October  10,  1910,  and  a  deed 
made  to  the  purchaser  on  May  18,  1912. 
Geary  says  that  he  never  intended  that 
Hodges  should  go  ahead  and  make  the  lease 
without  consulting  the  owners,  but  Intended 
that  he  should  prepare  the  lease  and  send  It 
back  for  approval,  as  had  always  been  done. 

[1]  It  is  clear,  we  think,  that  the  above 
contract  between  the  Joint  owners  and  Hodg- 
es Is  not  suflldent  to  confer  on  Hodges  the 
general  power  to  make  leases  to  itersons  not 
living  on  the  land.  While  it  is  true  that  he 
is  given  general  charge  and  supervision  over 
the  land,  the  contract  goes  ahead  and  speci- 
fies particularly  what  his  duties  are,  and  au- 
thorizes him  to  make  leases  only  to  persons 
then  on  the  land.  In  view  of  the  fact  that 
his  duties  and  powers  are  thus  particular- 
ized, the  terms  of  the  contract  cannot  be  con- 
sidered broad  enough  to  include  the  power 
to  make  leases  to  persons  not  on  the   land. 

[2j  It  remains  to  consider  what  Is  the  ef- 
fect of  the  contract  made  by  Hodges,  as 
agent  of  and  In  the  name  of  the  Flat  Rock 
Coal  Company.  As  a  matter  of  fact,  the  Flat 
Rock  Coal  Company  no  longer  existed.  It 
had  been  divested  of  all  title  to  the  lands. 
As  before  stated,  the  proof  conclusively 
shows  that  none  of  the  joint  owners,  with 
the  exception  of  Geary,  ever  authorized  the 
making  of  the  lease  either  in  their  names  or 
in  the  name  of  the  Flat  Rock  Coal  Company. 
The  proof  further  shows  that  Geary  himself 
was  not  authorized  in  behalf  of  the  other 
co-owners  to  do  anything  with  respect  to  the 
land,  unless  with  their  consent  and  approval. 
But  the  point  is  made  that  Geary's  co-owners 
ratified  the  lease  by  accepting  and  retaining 
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tbe  rent  whldi  plaintiff  paid.  It  may  be  con- 
ceded that  a  cotenant  not  Joining  In  a  lease 
may  ratify  It  by  accepting  and  retaining  his 
portion  of  the  rent  with  knowledge  of  the  dr- 
ciimstances  under  which  It  was  paid.  Tbe 
proof  tn  this  case  shows  that  plaintiff  paid 
925  tn  rent  to  Hodges,  the  agent  Hodges 
says  that  he  supposes  It  went  in  with  the 
rest  of  the  little  funds  that  he  collected.  On 
being  asked,  "Did  you  keep  it  yourself  or 
pay  It  to  the  owners  of  the  land?"  be  an- 
swered: 

"I  could  not  say  Under  the  instractlona  I 
had  from  Mr.  Geary,  I  was  to  take  my  own  ex- 
penses oat  of  whatever  was  paid  on  the  proper- 
ty ;  but  whether  or  not  that  $2&  went  to  Geary, 
or  I  used  it,  I  could  not  say." 

Tills  Is  all  the  proof  on  the  question  of 
ratlflcatlon.  It  does  not  show  that  Geary's 
co-owners,  with  knowledge  of  the  fact  that 
the  lease  had  been  made  and  the  $25  had 
be^  paid  thereon,  received  and  retained  any 
portion  of  that  snm,  or  derived  any  benefit 
therefrom  in  any  settlement  which  they  made 
with  Hodgea,  the  agent.  On  the  contrary, 
the  evidence  shows  that  the  co-owners,  other 
than  Geary,  never  knew  of  the  lease  In  ques- 
tion, or  of  any  payments  made  thereon,  until 
tb«  summons  was  served  on  them  in  this 
case.  That  being  true,  the  evidence  falls  to 
show  ratification  by  them.  The  lease  not 
bavlng  been  authorlised  or  ratified  by  Geary's 
co-owners,  it  follows  that  It  Is  Invalid  so 
far  as  they  are  concerned. 

[S,  4]  What  Is  the  effect  of  the  contract  so 
far  as  Geary  Is  concerned?  The  contract 
purports  to  have  been  made  by  the  Flat  Bock 
Coal  Company,  as  principal,  by  Hodges  as  Its 
agent  It  is  the  rule  that  a  principal  may  be 
charged  npon  a  written  simple  executory 
contract  entered  Into  by  an  agent  in  his  own 
name  within  his  authority,  although  the  name 
of  tbe  principal  does  not  appear  in  the  tn- 
atnunent  and  was  not  disclosed.  Ford  v. 
Williams,  21  How.  287,  16  L.  Ed.  36 ;  Eastern 
B.  Ca  V.  Benedict  5  Gray  (Mass.)  661,  66 
Am.  Dea  384;  2  C.  J.  683.  This  la  true,  not- 
withstanding the  rule  of  law  that  an  agree- 
ment reduced  to  writing  may  not  be  con- 
tradicted or  varied  by  parol,  for  it  is  held 
tliat  such  proof  does  not  contradict  the  writ- 
ing, but  only  explains  tbe  transaction.  And 
where,  as  In  this  Instance,  the  contract  pur- 
ports to  be  made  in  the  name  of  a  company, 
we  see  no  reason  why  it  may  not  be  ^own 
by  parol  who  were  the  members  of  the  alleg- 
ed company  and  whom  It  was  intended  to 
bind  by  the  agreement  In  view  of  the  fact 
tbat  the  co-owners  of  the  land  company  fre- 
quently did  business  with  respect  to  the  land 
tn  question  In  the  name  of  such  company. 
We  therefore  conclude  that  the  contract 
though  not  binding  on  the  other  tenants  in 
common,  because  not  authorized  by  them,  Is 
binding  on  Oeary,  who  did  authorize  it 

[i-l]  It  remains  to  determine  the  extent 


of  his  liability.  Where  prcq?erty  Is  owned 
by  several  tenants  in  common,  a  lease  by  one 
or  more  of  them  Is  not  valid  as  to  those  who 
do  not  Join  In  the  lease,  but  operates  merely 
to  make  the  lessee  a  tenant  in  common  with 
the  owners.  Du  Rette  v.  Miller,  60  Or.  91, 
118  Pac  202,  Ann.  Cas.  1918D,  1163,  and 
note;  Zeigler  v.  Brenneman,  287  HI.  16,  86 
N.  B.  697;  7  B.  C.  L.  p.  878,  i  73.  In  author 
Izlng  Hodges  to  make  tbe  lease,  Geary  did 
not  assume  to  be  the  sole  owner  of  the  land, 
nor  did  he  vest  Hodges  with  authority  to 
make  the  lease  in  his  name  alone.  His  let- 
ter to  Hodges  cannot  be  construed  to  give 
Hodges  any  other  authority  than  to  make  a 
lease  in  the  name  of  the  co-owners.  The  ef- 
fect of  the  contract  In  question,  therefore.  Is 
the  same  as  If  Hodges  had  purported  to  make 
the  lease  In  the  name  of  Geary  and  the  other 
co-owners.  Since  the  lease  was  effective  only 
as  to  Geary's  Interest  in  the  property,  Geary's 
liability  for  a  breach  thereof  la  not  the  same 
as  if  he  were  the  sole  owner  of  the  property, 
since  all  that  plaintiff  has  been  deprived  of  is 
the  right  to  occupy  and  use  tbe  land  for  pas- 
turage in  conjunction  with  the  other  co-owu- 
ers.  In  a  case  like  this,  it  is  very  difficult 
to  determine  the  precise  measure  of  damages. 
Ordinarily,  where  the  lessor  refuses  to  com- 
ply with  the  terms  of  a  lease,  the  measure 
of  damages  In  an  action  by  the  lessee  is  the 
difference  between  the  agreed  rent  and  the 
rental  value  of  the  premises.  Devers  v.  May, 
124  Ky  387,  99  S.  W.  255,  30  Ky.  Law  Rep. 
528.  By  Its  terms  the  lease  was  to  terminate 
when  the  land  was  sold.  As  before  stated, 
the  land  was  sold  on  September  10,  1910. 
The  sale  was  confirmed  on  October  10,  1910, 
though  a  deed  was  not  made  to  the  purchaser 
until  May  18,  1912.  Manifestly,  the  sale  be- 
came effective,  not  when  the  deed  was  made, 
but  when  the  sale  was  confirmed.  It  fur- 
ther appears  that  the  agreed  rent  was  for 
the  whole  of  the  premises,  and  not  for  Gea- 
ry's portion  thereof.  Geary  owned  about  an 
undivided  one-third  Interest  in  the  land,  ik 
our  opinion,  tbe  proper  measure  of  damages 
Is  the  difference  between  one-third  of  the 
agreed  rent  including  one-third  of  the  rea- 
sonable cost  of  fencing,  and  one-third  of  the 
rental  value  of  the  land  up  to  October  10, 
1910.  In  determining  the  rental  value  of  the 
land,  plaintiff  will  be  permitted  to  Introduce 
evidence  tending  to  show  Its  value  for  pas- 
turage purposes,  but  will  not  be  permitted  to 
show  the  probable  profits  which  he  would 
have  realized  from  the  use  of  the  land.  Kel- 
ly V.  Davis,  8  Ky.  Law  Bep.  58 ;  24  Cyc  922. 

Since  the  trial  court  assumed  In  Its  In- 
struction that  Geary  was  responsible  for  all 
damages  following  the'  breach  of  the  rental 
contract.  It  f<Hlows  tbat  tbe  Instruction  and 
Judgment  based  thereon  are  erroneous. 

Wherefore  the  appeal  is  granted,  and  the 
Judgment  reversed,  for  a  new  trial  consistent 
with  this  opinion. 
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NEEIi'S  EXTEt  «t  al.  t.  NOLAND-S  HEIRS. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1915.) 

1.  Tbtjbts  ®=)63  —  Resulting  Tbust  — Pay- 
ment   OF    CONSIDEBATION    FOB    CONVEYANCE 

TO  Anotheb — Statute. 

Ky.  St.  §  2363,  relatin|!  to  resulting  trusts, 
abolishes  the  old  doctrine  of  resulting  trusts,  ex- 
cept in  the  two  ezjtressed  cases  where  title  is 
taken  in  the  name  of  the  nominal  purchaser 
without  the  consent  of  the  real  purchaser,  and 
where  the  grantee,  in  violation  of  some  trust, 
buys  the  land  wiu  the  money  or  property  of 
another. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  §  90 ;   Dec.  Dig.  <8=>e3.] 

2.  Tbusts  «=>8&— Resulting  Tbust— Weight 
AND  Sufficiency  of  Evidence. 

To  establish  a  resulting  trust  by  parol  ev- 
idence as  against  the  holder  of  the  legal  title  to 
property,  the  proof  of  all  the  essential  facts 
and  circumstances  must  be  clear,  convincing, 
and  satisfactory,  and  of  such  a  character  as  to 
disclose  the  exact  rights  and  relations  of  the 
parties  and  take  the  m'.tter  out  of  the  realm 
of  conjecture  and  presumption,  especially  after 
a  long  lapse  of  time. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i§  134-137 ;   Dec.  Dig.  «8=>89.1 

3.  Tbubtb  €=»89— Resulting  Tbust— Suffi- 
ciency OF  Evidence. 

Evidence,  in  an  action  by  the  executor  and 
devisees  of  a  decedent  to  establish  a  resulting 
trust  in  a  farm,  on  the  theory  that  certain  bales 
of  cotton  originally  belonged  to  the  decedent's 
first  husband:  that  his  title  thereto  was  devest- 
ed and  placed  in  the  federal  military  authorities 
by  its  seizure,  that  such  authorities  then  gave 
it  to  decedent;  that  she  sold  it  and  turned  over 
the  proceeds  of  sale  to  her  husband  for  invest- 
ment; and  that  he,  in  violation  of  the  trust  and 
without  her  consent,  bought  the  farm  and  took 
the  deed  in  her  name  for  life  only,  with  a  re- 
version to  his  heirs — held  not  of  that  clear,  full, 
and  satisfactory  character  requisite  to  establish 
such  a  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  |§  134-137 :   Dec.  Dig.  <S=>89.] 

4.  Husband  and  Wife  «=»11— Wm!*8  Pbop- 
EBTY  — Husband' 8  Reduction  to  Posbes- 

SION. 

Under  the  law  in  Kentucky  in  1864  prior 
to  the  Married  Women's  Act  of  1894  (Laws 
1894,  c.  78) ,  the  husband,  by  virtue  of  his  mari- 
tal rights,  might  reduce  his  wife's  general  estate 
to  possession  and  thereby  make  it  his  own,  so 
that  money  received  by  the  wife  from  the  sale 
of  her  cotton  and  her  other  money,  used  by  the 
husband  in  the  purchase  ef  a  farm  taken  in 
her  name,  with  reversion  to  his  heirs,  was  re- 
duced to  possession. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  39,  40,  47-67;  Dec.  Dig. 
^=^11.] 

6.  Wab  «=>21— Enemy  Pbopkkty— Statutes. 
No  act  of  the  military  forces,  or  of  any 
officer  thereof,  in  the  Civil  War  could,  under  the 
^w,  devest  a  citisen  of  his  title  to  cotton, 
since  private  property  on  land  not  used  in  aid 
of  the  war  is  not  subject  to  confiscation  by  the 
rules  of  international  law,  which  rule  was  rec- 
ognized by  the  Captured  Property  Act  (Act 
Ck>ng.  March  3,  1863.  c.  120  [12  Stat  820]), 
declaring  that  the  title  to  an^  property  except 
that  used  in  actual  hostilities  could  not  be 
devested  in  the  insurgent  states  unless  by  judg- 
ment after  due  legal  proceedings,  so  that  the 
tiUe  to  the  proceeds  of  cotton  coming  into  pos- 
session of  the  federal  government  by  capture  or 


abandonment  was  not  devested  ont  of  the  orig- 
inal owner,  who  might  obtain  its  restoration. 

[Ed.  Note.— For  other  cases,  see  War,  Cent 
Dig.  {{  105,  106,  108 ;    Dec.  Dig.  <S=21.] 

6.  Life  Estates  is=23— Reinvestment— Pbe- 
sumption. 

tinder  a  deed,  of  a  farm,  reciting  the  hus- 
band's payment  of  the  purchase  price,  made  to 
the  wife  and  her  heirs  for  the  separate  use  of 
herself  and  any  children  thereafter  bom  of  the 
marriage,  and  enabling  her,  with  the  husband's 
written  consent,  to  sell  any  part  of  the  land, 
and  to  reinvest  any  part  of  the  proceeds,  as 
she  might  deem  expedient,  which,  if  reinvested, 
was  to  be  held  for  the  same  purposes,  and  on 
her  survival  of  her  husband,  giving  her  such 
privilege  without  his  consent,  the  proceeds  to  be 
reinvested  for  such  purposes,  and  on  her  de- 
cease the  property,  or  its  iiroceeds  if  reinvested, 
to  go  to  the  husband  or  his  heirs  on  failure  of 
issue,  and  in  fee  simple  to  any  issue  then  liv- 
ing, no  presumption  would  be  indulged,  in  the 
absence  of  evidence  thereof,  that  money  from 
the  sale  of  a  part  during  the  husband's  lifetime 
was  received  or  spent  by  the  wife,  or  reinvested 
under  the  clause  permitting,  but  not  requiring, 
reinvestment  during  the  husband's  lifetime. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  H  21,  42-45 ;   Dec.  Dig.  <8s»23.] 

7.  Life  Estates  4=>23— Condition  of  Deed 

— Expenditure  on  Impbovements. 

Under  such  deed,  the  wife's  expenditure  of 
the  amount  received  from  a  sale  of  part  of  the 
land,  after  her  husband's  death,  in  making  per- 
manent improvements  on  the  farm,  to  that  ex- 
tent satisfied  the  terms  of  the  deed  as  to  rein- 
vestment. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  §|  21,  42-46;   Dec.  Dig.  i8=>23.] 

8.  Life  Estates  «!=»17— Impbovements— Re- 
covery Against  Rbhaindebmen. 

A  life  tenant  is  not  bound  to  make  any 
permanent  improvements  on  the  estate ;  and, 
if  he  makes  them,  it  will  be  presumed  that  they 
are  for  his  own  benefit,  and  he  cannot  recover 
anything  therefor  from  the  remaindermen  or  re- 
versioners. 

[Ed.  Note. — For  other  cases,  see  Life  Estates, 
Cent  Dig.  {{  37,  38,  42 ;   Dec.  Dig.  «=»17.] 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  Pearce  Noland'a  Heirs  against 
Bettie  Ne^'s  Exeoutor  and  others.  Judg'- 
ment  for  plaintiffs,  and  drfendants  appeal 
and  plaintiffs  take  a  cross-appeal.  Affirmed 
on  the  original  and  tbe  cross-ai%)ealB. 

O'Rear  ft  Williams,  of  Frankfort,  for  ap- 
pellants. Hudson  &  McKay,  of  Vlcks'.nrg, 
Miss.,  and  Willis,  Todd  &  Bond,  of  Shelby- 

vlUe,  for  appellees. 

i 

MILLER,  C.  J.  In  this  action  the  appel- 
lants, who  are  the  executors  and  devisees  of 
Bettie  Neel  (formerly  Mary  Elizabeth  No- 
land),  are  seeking  to  establish  a  resulting 
trust,  in  their  favor,  to  a  farm  of  200  acres 
in  Shelby  county.  The  facts  upon  which  trte 
claim  is  based  are  wide  In  range,  and  nebu- 
lous in  character.  Substantially,  they  are  as 
follows: 

In  May,  1858,  Pearce  Noland,  a  prosperona 
young  planter,  living  near  Vlckslurg,  in 
Warren  county.  Hiss.,  married  Mary  E.  Mc- 
Gaughey,  of  Shelby  county,  Ky.  They  im- 
mediately went  to  live  upon  his  Mississippi 
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plantation,  and  contlfnued  to  reside  tbere  tm- 
tll  late  In  October,  1863.  Upon  the  surrender 
of  Vlcksbnrg  on  July  4,  1863,  to  the  federal 
forces  under  €len.  Orant,  the  siirronndlng 
country  was  overran  and  largely  devastated 
by  the  troopa  By  general  order  No.  60,  Is- 
sued by  Gen.  Grant  at  Vlcksburg  on  August 
1,  1863,  it  was  provided  that  persons  having 
cotton  or  other  produce  not  required  by  the 
army  would  be  allowed  to  bring  the  same  to 
any  military  post  within  the  state  of  Missis- 
sippi, and  abandon  it  to  the  ag^it  of  the 
Treasury  Department  at  said  post,  to  be  dis- 
posed of  in  accordance  with  such  regulations 
as  the  Secretary  of  the  Treasury  might  es- 
tablish. Pearce  Noland  had  69  bales  of  cot- 
ton on  his  plantation,  near  the  Big  Black 
bridge,  and  within  shipping  distance  of  the 
railroad  running  out  of  Vlcksburg,  eastward- 
ly.  This  railroad  had  been  taken  over  by 
the  federal  government,  and  was  operated 
as  a  United  States  military  railroad.  Pearce 
Noland  was  then  in  delicate  health,  although 
it  Is  not  made  clearly  to  appear  to  what  ex- 
tent he  was  disabled  from  attending  to  busi- 
ness. It  la  claimed  by  the  appellants  that 
Pearce  Noland's  cotton  was  seized  by  the 
federal  troc^w  and  carried  to  Vlcksburg.  The 
testimony,  however,  as  to  the  seizure  is 
quite  vague  and  indefinite.  The  first  bit  of 
reliable  evidence  relating  to  the  story  of 
Pearoe  Noland's  69  bales  of  cotton  is  found 
In  the  following  receipt  found  In  the  archives 
of  the  War  Department: 

"Beceived,  Vlcksburg,  Mississippi,  October 
8th,  1863,  of  Mr.  P.  Noland,  three  hundred  and 
forty-five  dollars,  being  freight  on  69  bales  cot- 
ton transported  to  Vlcksburg  by  United  States 
military  railroad. 

"J.  D.  Bingham, 
"Lieut.  Col.  and  Chief  Q.  M.  Dept.  Tenn." 

It  wni  be  observed  that  this  receipt  does 
not  Indicate  that  the  69  bales  of  cotJ»n  In 
question  bad  been  seized  by  the  federal 
troops.  On  the  c(»itrary,  the  fact  that  Pearce 
Noland  paid  $345  freight  thereon  to  Vlcks- 
burg would  raise  the  presumption  that  he 
was  the  shipper  of  bis  cotton.  However  that 
may  be,  the  Nolands  experienced  quite  a  good 
deal  of  trouble  In  getting  their  69  bales 
shipped  out  of  Vlcksburg. 

It  is  contended  by  the  appellants  that 
Pearce  Noland,  being  a  southern  sympathizer, 
could  accomplish  nothing  toward  liberating 
Us  cotton,  and  that  MrSw  Noland,  through 
her  personal  efforts  with  Gens.  Grant  and  Lo- 
gan, finally  succeeded  in  getting  69  bales  of 
cotton  turned  over  to  her,  as  appears  from 
the  following  permit: 

"Headquarters,  Commander  of  the  Post. 
"Vicksburg,  Miss.,  October  12,  1863. 

"Mrs.  P.  Noland  has  permission  to  ship  69 
bales  of  cotton  marked  (P.  N.)  to  Memphis, 
Tennessee. 

"By  order  of  Maj.  Gen.  John  A.  Logan. 

"J  no.  S.  Hoover,  IJeut.  and  A.  D.  0." 

Evidently  Pearce  Noland's  68  bales  became 
bitermlLn^ed  with  other  cotton  beyond  iden- 
tification, and  that  tb»  68  bales  of  cotton  de- 


livered to  the  Nolands  was  a  part  of  114 
bales  taken  from  the  plantation  of  J.  &  M. 
Britton.  The  69  bales  were  shipped  to  Yeat- 
man,  United  States  treasury  agent  at  Mem- 
phis, by  C.  A.  Montross,  treasury  agent  at 
Vlcksburg,  per  the  steamer  J.  S.  Prlngle,  on 
October  24,  1863,  before  Pearce  Noland's 
mark   ("P.  N.")  could  be  put  on  the  bales. 

Shortly  after  the  69  bales  were  received  by 
Yeatman  at  Memphis,  an  order  was  presented 
to  him  by  the  agent  of  the  Nolands,  signed  by 
Gen.  Grant,  for  the  69  bales  of  the  cotton 
that  had  been  shipped  from  Vlcksburg.  At 
first  Yeatman  declined  to  surrender  the  cot- 
ton ;  but  the  agent  subsequently  returned, 
accompanied  by  Brigadier  General  James  0. 
Veatch,  the  commander  of  the  poet  at  Mem- 
phis, who  Insisted  on  the  delivery  of  the  cot- 
ton pursuant  to  Gen.  Grant's  order;  and, 
Gen.  Veatch  having  indorsed  bis  name  upon 
the  order,  Yeatman  surrendered  the  cotton. 
According  to  Yeatman,  Mrs.  Noland  did  not 
claim  this  cotton  as  her  own,  but  said  that 
69  bales  of  her  cotton  had  been  taken,  and 
that  Gen.  Grant  had  given  her  an  order  for 
the  delivery  of  the  same  number  of  bales,  out 
of  some  other  lot  The  remaining  45  bales  of 
the  114  bales  were  shipped  to  Cincinnati,  and 
sold  for  78^  cmts  per  pound.  The  Nolands 
departed  with  their  68  bales,  and  presuma- 
bly sold  it  for  about  the  same  price,  although 
there  is  nothing  in  the  record  to  show  precise- 
ly what  they  received  for  it  Pierce  Noland 
and  his  wife  thereupon  returned  to  Shelby 
county,  and  iH)ent  the  following  winter  of 
1863-64  with  Mrs.  Noland's  mother. 

On  January  23,  1864,  Pearce  Noland 
bdugbt  the  farm  of  303  acres  (of  which  200 
acres  are  now  In  controversy),  from  Field- 
ing Neel  and  J.  A.  Glass,  for  $21,249.80.  Of 
this  sum  he  paid  $14,000  in  cash,  and  gave 
his  four  notes  for  $1,812.45  each,  for  the  re- 
mainder of  the  purchase  money.  The  deed 
recited  that  Pearce  Noland  had  made  the 
cash  payment  of  $14,000,  and  had  executed 
his  four  notes  for  the  deferred  paymenta 
The  deed  contained  the  following  clauiiea: 

"To  have  and  to  hold  the  above  two  described 
tracts  of  land,  together  with  all  and  singular 
the  appurtenances  thereunto  belonging  unto  the 
said  Mary  E.  Noland,  her  heirs  and  assigns  for- 
ever, for  and  to  the  sole  and  separate  use  and 
benefit  of  the  said  Mary  E.  Noland  and  such 
children  as  may  hereafter  be  bom  unto  her  by 
her  husband,  Pearce  Noland,  and  with  the  con- 
sent of  her  said  husband  given  in  writing  the 
said  Mary  E.  Noland  shall  have  the  right  and 
privilege  to  sell,  transfer,  exchange  or  dispose  of 
all  or  any  part  of  the  land  hereinbefore  men- 
tioned, for  such  price  and  to  such  person  or 
persons  as  she  may  desire,  and  to  reinvest  all  or 
any  portion  of  the  proceeds  or  not,  as  she  may 
deem  moat  expedient,  but  if  reinvested  to  be 
held  by  her  as  aforesaid ;  and,  for  the  purpose 
aforesaid,  and  in  case  she  should  survive  her 
said  husband,  she  shall  have  such  rights  and 
privileges  without  his  consent  so  given,  the  pro- 
ceeds in  this  event  shall  be  reinvested  for  the 
purposes   hereinbefore   mentioned. 

"'This  indenture  further  witnesseth:  That 
upon  the  decease  of  the  said  Mary  E.  Noland, 
the  above  property  in  ^whole  or  in  part  or  the 
proceeds  thereof  if  refnvested  shall  go  to  the 
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said  Pearce  Noland  or  his  heirs,  in  the  event 
there  ia  no  issue  of  the  body  of  the  said  Mary 
El.  Noland  by  her  husband,  Pearce  Noland,  liv- 
ing at  the  time  of  her  death,  but  if  there  be 
such  issue  then  living  then  the  same  shall  go  in 
fee  simple  to  stich." 

Pearce  Noland  occapled  tbe  Kentucky 
farm,  as  a  home,  from  1864  until  his  death 
in  1876.  Under  the  power  thus  given  her, 
Mrs.  Noland  sold  103  acres  of  the  farm  to 
Beuben  Scobee  in  February,  1876,  for  $4,- 
120,  and  Pearce  Noland  signed  tbe  deed  in 
Indication  of  his  consent  thereto.  Pearce  No- 
land  died  in  1876,  leaving  no  issue,  and  his 
widow,  Mary  E*,  married  Fielding  Neel  In 
the  winter  of  1878.  She  waa  ever  aftei^ 
wards  known  as  "Bettie  'Neel."  Fielding 
Neel  died  on  September  21,  1881;  and  his 
widow,  Bettie  Neel,  died  on  October  8,  1913, 
leaving  a  will  by  which  she  devised  the  Shel- 
by county  farm  to  her  nieces  and  nephews, 
who  are  tbe  appellants. 

This  action  was  instituted  by  the  heirs  at 
law  of  Pearce  Noland  against  the  devisees 
under  Bettie  Neel's  will,  to  recover  the  farm 
in  question.  The  devisees  claim  that,  Bettie 
Neel  having  furnished  the  consideration,  and 
tbe  deed  having  been  taken  in  the  form  It 
was  taken,  without  her  consent,  a  trust  there- 
by resulted  to  her,  whereby  she  held  and 
owned  the  farm  in  question ;  and,  the  drcnlt 
court  having  decided  against  them  they  ap- 
peal. 

The  appellants  Introduced  only  three  wit- 
nesses to  sustain  their  claim. 

John  T.  Ballard  testified  that  be  wrote  the 
deed  in  1864,  In  the  presence  of  Pearce  No- 
land,  the  grantee,  and  Neel  and  Glass,  the 
grantors  therein;  that  Pearce  Noland  direct- 
ed him  to  add  the  clause  which  created  a 
remalnd«r  In  tbe  heirs  of  Pearce  Noland  upon 
the  failure  of  issue  of  his  marriage  with 
Mary  K  Noland;  that  Pearce  Noland  told 
bim  be  bad  paid  the  $14,000  In  cash;  and 
that  when  the  witness  suggested  to  Pearce 
Noland  that  he  had  already  given  the  farm  to 
bis  wife  to  do  with  as  she  pleased,  and  to  sell 
and  to  reinvest  the  proceeds  as  she  pleased, 
Pearce  Noland  answered  that  he  wanted  the 
reversionary  clause  added  to  the  deed,  and 
It  was  done. 

Ballard  further  testified  that  James  Mc- 
Gaughey,  a  brother  of  Bettie  Neel,  was  the 
first  to  notify  her,  in  1881,  after  the  death  of 
her  second  husband,  Fielding  Neel,  of  the  re- 
versionary clause  in  tbe  deed.  It  is  claimed 
she  did  not  know  of  It  at  the  time  tbe  deed 
was  made,  or  at  any  time  hefore  1881.  But 
Ballard's  testimony  upon  this  point  is  but  a 
repetition  of  what  James  McGaughey  told 
him. 

John  R  Deering,  the  executor  and  principal 
devisee  under  the  will  of  Bettie  Neel,  iden- 
tified a  diary  which  Pearce  Noland  had  kept, 
in  wlilch  he  spoke  of  the  farm  in  controversy 
as  "my  farm,"  and  further  testified  that  Mrs. 
Neel  spent  exceeding  $850  for  Improvements 
or  betterments  on  the  farm  after  Pearce  No- 


land's  death.  The  remainder  of  his  testimony 
is  Immaterial. 

The  third  and  last  witness  is  Miss  Emma 
McGaughey,  a  niece  of  Mrs.  Neel,  who  fre- 
quently saw  her  aont  while  she  lived  with 
tbe  witness'  grandmother  after  her  return  to 
Kentucky  in  the  winter  of  1863-64.  The 
witness  was  then  less  than  16  years  of  age. 
Her  testimony  consists  of  a  narrative  of  fam- 
ily lore,  and  is  largely  concerned  with  the 
war  conditions  of  the  South,  which  she  ac- 
quired from  hearsay.  She  says  her  parents 
and  other  relatives  told  her  that  Pearce  No- 
land's  cotton  had  been  confiscated ;  that  Mr. 
and  Mrs.  Noland  and  the  witness'  father  had 
obtained  an  order  for  tbe  cotton  and  trans- 
portation for  It  and  the  family  to  Memphis 
in  1863;  and  that  both  Mr.  and  Mrs.  Ncdand 
and  tbe  witness'  father  wmt  to  Memphis, 
sold  the  cotton,  and  collected  tbe  proceeds. 
Miss  McGaughey  is  the  only  witness  by  whom 
appellants  attempted  to  prove  tliat  Pearce 
Noland  agreed  to  invest  the  cotton  money  in 
the  farm  and  take  the  Utle  to  his  wife ;  and 
her  testimony  Is  found  In  tbe  following  ques- 
tions and  answers: 

"Q.  40.  What  was  the  agreement,  if  any,  t>e- 
tween  Mr.  P.  Noland  and  his  wife,  Bettie  Noland, 
concerning  that  investment?  State  what  they 
each  eaid  to  the  other  so  far  as  you  beard  it,  or 
heard  Mr.  P.  Noland  recite  it?  A.  I  know  of  no 
agreement,  but  heard  them  discussing,  at  vari- 
ous times,  as  to  the  safest  investment.  My  aunt 
seemed  to  prefer  investing  in  a  farm,  and  they 
looked  at  several  and  decided  to  buy,  which  he 
did.  Q.  41.  Relate  the  circumstancea  of  the 
investment  by  Mr.  P.  Noland  in  tbe  farm  bought 
from  Neel  and  Glass,  in  Shelby  county,  Ky., 
January  7,  1864,  so  far  as  you  heard  Mr.  P. 
Noland  state  them  to  his  wife,  Bettie  Noland,  or 
as  she  may  have  stated  them  m  Mr.  P.  Noland's 
presence  and  hearing.  A.  I  was  at  my  grand- 
mother's, in  the  living  room  with  my  parents, 
grandmother,  and  my  aunt  Mrs.  Noland.  Mr. 
N<dand  returned  from  town  and  told  his  wife 
that  he  had  bought  the  farm  from  Neel  and 
Glass  for  her,  and  had  Mr.  John  Ballard  write 
the  deed  hi  her  name,  and  record  it." 

She  further  testified  tiiat  her  aunt  did  not 
know,  at  the  time  of  tbe  purchase  of  the 
Shelby  county  farm,  that  the  title  had  been 
taken  to  her  for  life  only,  with  remainder  to 
the  heirs  of  Pearce  Noland  upon  failure  of 
issue.  But  It  should  not  be  overlooked  that 
practically  all  of  her  testimony,  with  the  ex- 
ception of  that  part  which  related  to  the 
statement  of  Pearce  Noland  to  his  wife  at 
the  time  he  bought  the  farm,  is  hearsay  given 
60  years  afterwards.  Furthermore,  the  state- 
ment attributed  to  Pearoe  Noland  that  he 
had  bought  the  farm  for  his  wife,  and  bad 
taken  the  deed  In  her  name,  was  not  incon- 
sistent with  the  deed  as  it  was  written,  since 
it  did  convey  the  land  to  her  upon  the  rea- 
sonable conditions  therein  stated. 

It  appears  that  Pearce  Noland  subsequent- 
ly became  insolvent  through  endorsements  for 
his  brothers ;  and,  at  the  time  the  Kentu(dcy 
farm  was  lx>ught,  his  Mlssissipid  plantation 
was,  by  reason  of  war  conditions^  an  incum- 
brance rather  than  an  asset  And  tbere  is 
tills  further  aignlflcant  fact  that,  altbousb 
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Mrs.  Noland  oertaiuly  knew  the  provtBlons 
of  the  deed  which  she,  at  first,  claimed  was 
a  mistake,  aa  early  as  1881,  31  years  before 
her  death,  she  never  took  any  action  towards 
correcting  the  mistake,  or  asserting  her  al- 
lied title. 

The  argument  of  counsel  for  appellants 
rests  upon  the  following  propositions:  (1) 
That  the  68  bales  of  oottiHi  originally  be- 
longed to  Pearce  Noland ;  (2)  that  his  tiUe 
thereto  was  devested,  and  placed  in  the  fed- 
eral military  authorities  by  the  seizure  of  the 
cotton;  (3)  that  Gen.  Grant  then  gave  the 
cotton  to  Mrs.  Noland;  (4)  that  she  sold  it 
and.  turned  over  the  proceeds  of  sale  to  her 
husband  for  Investment ;  and  (5)  that  be,  In 
\'iolation  of  the  trust,  and  without  her  con- 
sent, bought  the  Shelby  county  farm  and  took 
the  deed  In  her  name,  for  life  only,  Instead  of 
in  tee. 

[1]  Section  2353  of  the  Kentucky  Statutes 
under  which  appellants  claim  a  resulting 
trust,  reads  as  follows: 

"When  a  deed  shall  be  made  to  one  person, 
and  the  consideration  shall  be  paid  by  another, 
no  use  or  trust  shall  result  in  favor  of  the 
latter,  but  this  shall  not  extend  to  any  case  in 
which  the  grantee  shall  have  taken  a  deed  in  his 
own  name  without  the  consent  of  the  person 
paying  the  consideration,  or  where  the  grantee, 
in  violation  of  some  trust,  shall  have  purchased 
the  lands  deeded  with  the  efEects  of  another  per- 
son. 

This  statute  abolishes  the  old  equitable  doc- 
trine of  resulting  trusts  except  in  two  cases: 
(1)  Where  the  title  Is  taken  in  the  name  of 
the  nominal  purchaser  without  the  consent  of 
the  real  purchaser ;  and  (2)  where  the  gran- 
tee, in  violation  of  some  trust,  buys  the  land 
with  the  money  or  property  of  another.  Fou- 
sbee  y.  Fonshee,  163  Ky.  624, 173  S.  W.  1115. 

[2]  In  view  of  the  well-established  doc- 
trine In  this  jurisdiction  upon  the  subject  of 
resulting  trusts,  we  hardly  deem  it  necessary 
to  again  review  the  authorities,  at  length.  It 
will  be  sufficient  to  point  out  the  general  mle, 
and  to  refer  merely  to  the  leading  cases  upon 
the  subject,  which  are  uniform  in  their  scoite 
and  aK>iication.  In  39  Cyc.  166»  the  rule  Is 
stated,  as  follows: 

"In  order  to  establish  a  resulting  trust  by 
parol  evidence,  as  against  the  holder  of  the  le- 
gal title  to  property,  the  proof  of  all  the  es- 
sentiiil  facts  and  circumstances  must,  as  a  gen- 
eral role,  be  clear,  full,  convincing,  and  satis- 
factory, and  of  such  a  character  as  to  disclose 
the  exact  rights  and  relations  of  the  parties,  and 
take  the  matter  out  of  the  realm  of  conjecture 
or  presumption,  especially  after  a  long  lapse  of 
time ;  and  where  the  evidence  is  uncertain,  con- 
flicting, doubtful,  or  unsatisfactory,  or  is  capa- 
ble of  reasonable  explanation  on  a  theory  other 
than  the  existence  of  a  resulting  trust,  no  trust 
will  be  held  to  be  established.  The  language 
used  by  the  courts,  however,  in  stating  this  rule 
has  not  been  by  any  means  uniform;  bat  it  has 
been  variously  stated  that  the  i>roof  must  be 
clear  and  unequivocal,  most  convindnK  and  ir- 
refragable, dear  and  unquestionable,  clear  and 
undonbted,  or  so  clear,  strong,  and  unequivocal 
as  to  banish  every  reasonable  donbt  of  the  ex- 
istence of  audi  trust ;  or  if  the  evidence  is  whol- 
ly by  itaroLthat  it  should  be  received  with  great 
caution.  Thus  to  raise  a  trust  between  mem- 
beta  of  the  same  family,  as  between  husband 
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and  wife,  or  father  and  s(m,  the  evidence  must 
be  positive  and  free  from  all  ambiguity;  and 
loose  and  general  expressions  of  intention,  in 
common  conversation,  acknowledging  a  general 
obligation,  etc.,  will  not  be  sufficient." 

See  Devlin  on  Real  Estate  (3d  Ed.)  toL  2, 
i  1183,  to  the  same  effect 

In  the  late  case  of  May  v.  May,  161  Ky. 
114,  170  S.  W.  537,  the  question  was  consid- 
ered at  length.  In  that  case  one  Allen  Leslie, 
in  1847,  conveyed  a  tract  of  land  to  his  son- 
in-law  Thomas  P.  May,  the  deed  reciting  the 
consideration  to  be  the  love  and  affection 
whidi  the  grantor  had  for  his  daughter,  the 
wife  of  May,  and  $1,100  in  cash  paid  by 
Thomas  P.  May.  The  deed  contained  no  re- 
strictions upon  the  title,  but  certain  grand- 
children of  Thomas  P.  May,  being  dissatisfied 
with  the  provision  made  for  them  by  their 
grandfather's  Will,  brought  an  action,  claim- 
ing a  resulting  trust  for  the  benefit  of  the 
children  and  heirs  at  law  of  their  grand- 
m'other,  who  was  the  wife  of  Thomas  P.  Bfay. 
The  opinion  called  attention  to  the  fact  that 
It  had  not  been  shown  that  the  grandmother 
had  ever  claimed  the  land  was  held  in  trust 
for  her;  and  there,  as  here,  the  deed  truly 
recited  that  the  cash  payment  had  been  made 
by  the  husband.  Allen  Leslie  lived  30  years 
after  making  the  deed;  In  the  case  at  bar 
Pearce  Noland  lived  twelve  years  after  the 
deed  was  made  to  the  Shelby  county  farm, 
and  Mrs.  Noland  lived  forty-nine  years  there- 
after. After  conceding  that  a  resulting  trust 
might  be  established  by  parol  proof,  and  that 
numerous  cases  so  holding  appear  in  the 
books,  the  court.  In  the  May  Case,  quoted 
with  approval  the  following  passage  from  the 
opinion  in  Nelson  v.  NeWon,  96  S.  W.  794, 
29  Ky.  Law  Rep.  885 : 

"But  these  were  cases  in  which  it  was  clearly 
made  to  appear,  either  that  the  deed  to  the  land 
conveyed  was  received  by  the  grantee  under  an 
agreement  with  the  grantor,  or  one  paying  the 
consideration,  to  hold  the  title  In  trust  for  a 
third  person,  or  where  the  grantee  in  violation 
of  a  trust  purchased  the  land  with  the  means 
of  another.  There  are  yet  other  cases  in  which, 
upon  parol  evidence  of  a  secret  trust  in  behalf 
of  an  insolvent  debtor,  created  by  bis  act  in  con- 
veying, or  causing  to  be  conveyed,  to  another 
property  which,  but  for  such  conveyance,  would 
be  liable  for  his  debts,  the  courts,  at  the  suit  of 
creditors,  have  declared  the  conveyance  a  fraud 
upon  them,  and  subjected  the  property  to  the 
payment  of  his  debts." 

In  the  May  Case,  the  court  also  quoted 
from  Devlin  on  Beal  BsUte  (3d  Ed.)  §  1183, 
as  follows: 

"As  It  is  sought,  in  attempting  to  establish  a 
resulting  trust,  to  raise  an  equity  superior  to  the 
deed,  and  thus  give  it  an  effect  not  apparent  up- 
on its  face,  the  proof  that  one  other  than  the 
grantee  is  beneficially  Interested  must  be  clear 
and  convincing.  We  recognlBe  the  doctrine  to 
the  fullest  extent,  and  such  is  the  uniform  hold- 
ing in  till  the  cases  that;  where  a  right  or  title 
is  claimed  against  a  writing,  in  this  or  any  other 
class  of  cases,  where  it  is  permitted  at  all,  it 
must  be  sustained  by  proof  of  the  most  convinc- 
ing and  irrefragable  character.  The  courts  have 
been  deeply  impressed  with  the  danger  of  this 
kind  of  proof,  ng  tending  to  perjury  and  inse- 
curity of  paper  titles.    Kent  and  other  eminent 
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Judges  regret  that  the  doctrine  was  ever  intro- 
duced, as  it  opens  a  ivide  door  to  frauds  and 
perjuries,  which  the  statute  was  intended  to 
dose.  •  •  •  This  rule  is  based  upon  the 
soundest  legal  principles,  for  the  parol  proof 
must,  of  necessity,  be  the  testimony  of  witnesses 
as  to  what  the  parties  have  said  or  verbally 
agreed  to — ^a  class  of  testimony  notoriously  weak 
— and  the  fact  to  be  overturned  is  a  writing,  the 
best  evidence  as  to  where  the  legal  title  is." 

This  doctrine  is  fully  establisbed  in  this 
Jurisdiction  by  a  long  line  of  decisions.  Snel- 
Ung  v.  Utterback,  1  Bibb,  609,  4  Am.  Dec. 
661;  Northcutt  v.  Hogan,  4  Ky.  Law  Rep. 
364;  Pool  V.  Thomaa,  8  S.  W.  198,  10  Ky. 
Law  Rep.  92;  Nelson  ▼.  Nelson,  96  S.  W.  794, 
29  Ky.  r^w  Rep.  885;  Couch  v.  Slzemore, 
106  S.  W.  801,  32  Ky.  Law  Rep.  641 ;  Roche 
V.  George's  Ex'r.  93  Ky.  609,  20  S.  W.  1039, 
14  Ky.  Law  Rep.  584 ;  Helm's  EJx'r  v.  Rogers, 
81  Ky.  568;  Smlck's  Adm"*  v.  Beswlck's 
Adm'r,  113  Ky.  439,  68  S.  W.  439,  24  Ky.  Law 
Rep.  276;  Taylor  v.  Fox's  Ex'r,  162  Ky.  804, 
173  S.  W.  154 ;  Foushee  v.  Fousbee,  163  Ky. 
624,  173  S.  W.  1115. 

[3]  Under  tbls  explicit  rule.  It  is  dear  that 
the  evidence  in  this  case  falls  signally  to 
establish  the  resulting  trust  claimed  by  ai>- 
pellants.  It  neither  clearly  nor  satisfactorily 
appears  that  the  cotton  was  seized  by  the 
United  States  military  authorities,  or  that 
the  proceeds  of  the  sale  ever  belonged  to  Mrs. 
Noland,  or  were  ever  In  her  possession,  or 
tliat  the  deed  was  drawn  contrary  to  her 
wishes.  To  establish  a  trust  in  behalf  of  Mrs. 
Noland  under  these  facts,  when  taken  In  con- 
nection with  the  long  period  of  60  years  dnr- 
Ing  which  this  deed  has  stood  unquestioned 
and  unattacked,  would  be  stretching  the 
doctrine  of  resulting  trust  far  beyond  any 
instance  reported  in  the  books.  To  satisfy 
the  rule,  the  proof  ottered,  to  establish  the 
trust  claimed  must  be  clear,  full,  convincing, 
and  satisfactory.  It  has  none  of  these  es- 
sential qualities. 

[4]  2.  But,  if  we  should  be  mistaken  in 
this  conclusion,  and  it  should  be  assumed 
tliat  the  evidence  did  clearly,  fully,  and  satis- 
factorily show  that  Pearce  Noland's  prop- 
erty had  been  seized  by  the  military  authori- 
ties as  claimed,  and  that  the  cotton  had  been 
presented  to  Mrs.  Noland  by  Gen.  Grant,  and 
that  Mrs.  Noland  thereby  became  the  owner 
of  the  property,  it  is  nevertheless  true  that 
Pearce  Noland  reduced  this  property  to  pos- 
session while  living  in  Kentucky,  in  1864,  -and 
be  thereby  became  the  absolute  owner  of  It, 
under  the  law  as  it  then  stood.  This  trans- 
action occurred  abont  30  years  before  tbe 
passage  of  the  Married  Woman's  Act  of  1894, 
which  freed  the  wife's  property  from  many 
of  the  oommon-Iaw  rights  of  the  husband. 
Under  the  law  as  it  stood  in  1864,  the  hus- 
band, by  virtue  of  his  marital  rights,  might 
reduce  his  wife's  general  estate  to  possessiMi, 
and  thereby  make  it  his  own.  Williams  v. 
Coffman,  101  S.  W.  919,  31  Ky.  Law  Rep. 
151 ;  Rose  v.  Rose,  104  Ky.  48,  46  S.  W.  524, 
20Ky.  Law  R^>.  417,  41  L.  B.  A.  353.  84  Am. 


St.  R^.  430:  Mitchell  v.  Vlolett,  104  Ky. 
77,  47  S.  W.  195,  20  Ky.  Law  B^.  378;  Phil- 
lips T.  Farley,  112  Ky.  837,  66  S.  W.  1006, 
23  Ky.  Law  Rep.  2201;  Hdm  v.  Board,  114 
Ky.  289,  70  S.  W.  679,  24  Ky.  Law  Rep.  1037; 
Bennett  v.  Bennett,  134  Ky.  444,  120  S.  W. 
372;  Fowler  v.  Fowler,  138  Ky.  326,  127  S. 
W.  1014. 

There  is  no  proof  that  tbe  cotton  money 
ever  became  the  property  of  Mrs.  N<rfand, 
but  if  It  should  be  so  treated,  there  can  be 
no  doubt  that  it  was  her  general  estate,  or 
that  Pearce  Noland  reduced  It  to  possession, 
thereby  making  it  his  own  property  absolute- 
ly. And  the  claim  that  Mrs.  Xoland's  patri- 
mony of  $3,500  was  used  by  her  husband  in 
the  purchase  of  the  farm,  If  true,  stands 
upon  precisely  the  same  footing. 

The  contention  that  Pearce  Noland  did  not 
reduce  his  wife's  property  to  possession,  and 
that  he  held  It  for  her  In  trust,  is  not  sus- 
tained by  any  competent  evidence. 

[t]  3.  But  If  we  should  be  mistaken  in 
this  last  position,  and  It  should  be  granted 
that  the  federal  titx^s  seized  Pearce  Noland's 
cotton,  and  that  Gen.  Grant  presented  it  to 
Mrs.  Noland,  precisely  as  she  claimed,  and 
that  Pearce  Noland  never  reduced  it  to  pos- 
session, we  still  are  confronted  by  the  propo- 
sition, which  cannot  be  successfully  contro- 
verted, that  no  act  of  the  military  forces  of 
the  United  States,  or  any  officer  thereof, 
could,  under  the  law,  devest  Pearce  Noland 
of  bis  title  to  the  cotton  in  question.  In  40 
Cyc.  332,  the  rule  is  stated  as  follows: 

"Private  property  on  land  not  being  used  in 
aid  of  the  war  is  not  subject  to  confiscation  by 
the  rules  of  international  law.  Private  proper- 
ty may  be  seized,  however,  when  needed  in  tlie 
course  of  military  operations ;  but  upon  the  con- 
clusion of  peace  it  should  be  restored  or  com- 
pensation made. 

"A  belligerent  nation  may,  by  a  valid  munici- 
pal law,  authorise  the  confiscation  of  private 
property  of  tbe  enemy. 

"In  the  United  States,  since  the  adoption  of 
the  federal  Constitution,  the  sole  power  of  au- 
thorizing confiscation  of  the  enemy's  property 
had  been  vested  in  Congress  as  an  incident  to 
its  war  powers. 

"During  the  Civil  War  several  important  con- 
fiscation acts  were  passed  by  Congress.  *  •  • 
Provision  was  also  made  by  special  legislation 
during  the  Civil  War  for  the  h<Mding  of  captured 
and  abandoned  property." 

Accordingly,  It  was  provided  by  tbe  Aban- 
doned and  Captured  Property  Act  of  Con- 
gress, approved  March  3,  1863  (12  Stat,  at  L. 
820),  that  tbe  title  to  any  property,  except 
that  used  In  actual  hostilities,  could  not  be 
devested  in  tbe  insurgent  states,  unless  in 
pursuance  of  a  Judgment  rendered  after  due 
legal  proceedings.  By  that  act,  the  federal 
government  constituted  itself  the  trustee  for 
those  who  were  entitled  to  the  proceeds  of 
abandoned  and  captured  property,  with  the 
exception  above  stated.  The  federal  govern- 
ment recognl7.ed  to  the  fullest  extent  the  hu- 
mane maxims  of  the  modem  law  of  nations, 
which  exempt  private  property  of  noncom- 
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batant  enemies  from  capture  as  booty  of 
war. 

Hie  scope  and  effect  of  the  act  of  March 
3,  1863,  snpra,  was  fully  considered  In  the 
case  of  United,  States  t.  Klein,  13  WalL  128, 

20  L.  Ed.  519,'  in  an  able  opinion  by  Chief 
Justice  Chaae.  It  was  there  held  that  the 
title  to  the  proceeds  of  property  which  came 
Into  the  possession  of  the  federal  government 
by  capture  or  abandonment,  with  the  excep- 
tion above  Teferred  to,  was  in  no  case  de- 
vested out  of  the  original  owner,  and  that 
It  was  for  the  government  Itself  to  deter- 
mine, and  not  its  military  officers,  whether 
these  proceeds  should  be  restored  to  the 
owner.  The  act  of  1863  directed  the  officers 
of  the  Treasury  Department  to  take  into 
their  possession  and  make  sale  of  all  prop- 
erty abandoned  by  its  owners,  or  captured 
by  the  national  forces,  and  to  pay  the  pro- 
ceeds Into  the  national  treasury.  It  was 
then  for  the  Court  of  Claims  to  determine,  by 
a  proper  trial,  whether  the  proceeds  should 
be  restored  to  the  owner  of  the  property. 
The  title  of  the  original  owner  was  not  dis- 
puted; but  he  could  only  recover  his  prop- 
erty or  its  proceeds  by  proving  his  loyalty  to 
the  government  of  the  United  States.  Other- 
wise, it  remained  with  the  government  See, 
also,  the  Case  of  Mrs.  Alexander's  Cotton, 
2  WalL  404,  17  h.  Ed.  916 ;  United  States 
V.  Padelford,  »  Wall.  631,  19  U  Ed.  788; 
tamar  v.  Browne,  92  U.  S.  187,  23  Ia  Ed. 
6S0;  Walker's. Ex'rs  v.  United  States,  106 
V.  a.  413,  1  Sup.  Ct  300,  27  L.  Dd.  166 ;  Aus- 
tta  T.  United  States,  155  U.  S.  424,  15  Sup. 
Ct  167,  39  L.  Ed.  206;  Rice  v.  United  States, 

21  Ct  a.  419. 

It  follows,  therefore,  that  the  act  of  Oen. 
Grant  in  delivering  the  cotton  to  Mrs.  No- 
land,  even  though  It  happened  precisely  as  is 
claimed  by  appellants,  did  not  affect  Fearce 
Noland's  title  thereto.  And,  in  Justice  to 
the  memory  of  Gen.  Grant  it  should  be  said 
that  he  did  nothing  that  can  be  construed  as 
a  violaUon  of  the  act  of  Mardi  3,  1863.  He 
did  not  attempt  to  confiscate  the  cotton  in 
question,  or  to  devest  Pearce  Noland's  title 
thereto.  On  the  contrary,  he  fully  recog- 
nized that  title  by  directing  a  surrender  of 
the  cotton  to  its  owner.  There  is  evidence 
In  tills  record  that  Pearce  Noland  was  a 
Union  man,  and  not  a  Confederate;  and  if 
that  were  true,  his  cotton  was  not  liable  to 
seizure.  And,  as  heretofore  stated,  there  is 
00  competent  evidence  that  it  was  s^zed  by 
the  military  authorities.  It  must  follow, 
therefore,  under  any  view  of  the  case,  that 
appellants  have  failed  to  sustain  their  claim 
to  a  resulting  trust  in  the  Shelby  county 


farm,  and  that  the  diancellor  properly  so 
held. 

[(,  7]  4.  The  appellees  prosecute  a  cross-ap- 
peal from  so  much  of  the  Judgment  as  refused 
them  a  recovery  of  the  $4,120  realized  from 
the  sale  of  the  103  acres  to  Scobee  In  1875,  and 
also  from  so  much  of  the  judgment  as  denied 
a  recovery  of  the  $850  which  was  paid  to 
Mrs.  Neel  in  1895  by  the  LouisvUle  &  Nash- 
ville Railroad  Company  for  a  right  of  way 
through  the  farm.  Appellees  admit,  however, 
that  they  have  been  unable  to  make  any  di- 
rect proof  of  any  reinvestment  of  the  $4,120 
received  from  Scobee;  and,  as  it  was  sold 
during  the  lifetime  of  Pearce  Noland,  no  pre- 
sumption will  l>e  indulged  that  the  money 
was  received  or  spent  by  her,  or  that  it  was 
reinvested  under  the  clause  of  the  deed  per- 
mitting, but  not  requiring,  reinvestments  dur- 
ing Pearce  Nolsind's  life.  But  the  $850  re- 
ceived from  the  railroad  company  In  1895 
was  received  after  the  death  of  Pearce  No- 
land;  and,  under  the  later  provision  of  the 
deed  requiring  a  reinvestment  of  the  pro- 
ceeds of  all  sales  made  after  his  death,  it  is 
insisted  that  Mrs.  Neal's  estate  Is  liable  for 
the  last-named  sum. 

It  is  stipulated  of  record,  however,  that 
Settle  Neel,  about  the  year  1903,  erected 
upon  the  farm  in  question  a  tobacco  bam,  at 
a  cost  of  more  than  $850  and  that  said  barn 
is  still  on  the  farm.  lAs  above  stated,  Mrs. 
Neel  was  required  by  the  deed  to  reinvest 
this  money  for  the  benefit  of  the  remainder- 
men; and  it  is  clear  from  the  proof  that 
she  did  invest  or  spend  a  great  deal  more 
than  $850  In  permanent  improvements  upon 
the  farm  after  Pearce  Noland's  death. 

[S]  A  life  tenant  Is  not  bound  to  make  any 
permanent  improvements  on  the  estate;  and, 
if  he  should  make  them,  it  will  be  presumed 
they  were  made  for  his  own  benefit,  and  he 
will  not  be  permitted  to  recover  anything 
therefor  from  the  remainderman  or  the  re- 
versioner. 16  Cyc.  630;  Johnson  v.  Stewart 
8  Ky.  Law  Rep.  857 ;  Nineteenth  &  Jefferson 
Street  Presbyterian  Church  v.  Fithian,  29 
S.  W.  143,  16  Ky.  Law  Rep.  681;  Caldwell 
V.  Jacob,  22  S.  W.  436,  27  S.  W.  86,  16  Ky. 
Law  Rep.  21.  But  that  is  not  this  case. 
There  is  no  attempt  here  upon  the  part  of 
the  life  tenant's  executor  to  recover  this 
$850,  or  any  sum.  It  is  merely  claimed,  by 
way  of  defense,  that  she  reinvested  this  mon- 
ey upon  the  farm,  by  improving  it  to  that  ex- 
tent, and  that  the  farm,  thus  Improved,  goes 
to  the  remaindermen.  We  think  this  was  a 
sufficient  compliance  With  the  requirements 
of  the  deed. 

Judgment  affirmed  upon  both  original  and 
cross-appeal. 
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ROBINSON  T.  ROBINSON. 
(Court  of  Appeals  of  Kentncky.    Oct  28,  1016.) 

1.  Tbial  «=»867— Submibsxon  or  Cabb— Ad- 
inssioiTs  iiT  Pleading. 

In  a  divorce  suit  by  a  husband  against  the 
wife,  in  which  the  petition  was  amended  so  as 
to  seek  an  annulment  of  the  marriage  on  the 
ground  that  the  defendant  at  the  time  of  the 
marriage  bad  not  procured  a  divorce  from  a 
former  husband,  submission  of  the  case  over  de- 
fendant's objection  was  not  premature,  on  the 
ground  that  the  case  did  not  stand  for  trial, 
where  the  wife's  answer  admitted  that  she  had 
not  been  divorced  from  the  previous  husband. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {I  879,  886;    Dec.  Dig.  <3=»367.] 

2.  DiVOBCE  «=>152— Pboceedinqs— Pboov. 

The  entry  of  a  divorce  judgment  on  the  or- 
der book  of  the  court  is  indispensable  to  estab- 
lish the  fact  that  a  divorce  has  been  granted. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |  514;  Dec.  Dig.  «=3l52.] 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  E.  M.  Robinson  against  Eliza  Rob- 
inson for  divorce.  From,  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  S.  dine,  of  FikeTille,  for  appellant. 

CARROIiL,  J.  The  appellee  brought  this 
suit  in  January,  1914,  to  obtain  a  divorce 
from  the  appellant  on  the  ground  of  adultery. 
The  appellant  filed  her  answer  and  cross- 
petition  in  February,  1914,  in  which  she  aver- 
red that  they  were  married  on  the  23d  day 
of  December,  1913,  and  lived  together  only 
about  four  weeks,  separating  some  Ave  days 
before  the  suit  was'  brought  She  denied  the 
charge  of  adultery,  and  set  up  that  the  ap- 
pellee had  abused  and  mistreated  her  in  such 
a  manner  as  to  Indicate  a  settled  aversion  to 
her,  and  further  averred  that  "although 
there  was  born  of  the  marriage  one  child,  of 
which  the  plaintiff  is  the  father,"  be  had 
refused  to  furnish  anything  for  its  support 
She  asked  for  an  allowance  pending  the  suit, 
and  for  alimony  for  herself  and  cbUd.  In 
March,  1914,  the  court  made  an  order  allow- 
ing the  appellant  alimony ;  and  in  May,  1914, 
an  amended  petition  was  filed,  in  which  it 
was  averred  that  the  plaintiff  had  learned 
since  the  petition  was  filed  that  the  defend- 
ant had  never  obtained  a  divorce  from  hear 
first  husband,  although  a  suit  had  been 
brought  by  her  for  that  purpose,  and  that  in 
representing  herself  as  a  single  woman  she 
practiced  a  fraud  on  him,  and  therefore  he 
prayed  that  the  contract  of  marriage  be  bet 
aside  and  held  tor  naught 

For  answer  to  this  amended  petition  the 
appellee,  after  traversing  it  generally,  affirm- 
atively averred  that  she  had  Instituted  a  suit 
for  divorce  against  her  former  husband, 
which,  after  being  prepared  for  nearing,  Avas 
sntnaitted,  and  the  court  had  directed  a  judg- 
ment to  be  prepared  granting  her  a  divorce, 
and  tills  judgment  was  given  to  the  clerk, 
but  for  some  reason  was  not  recorded  on  the 
order  book.    The  clerk  of  the  Pike  circuit 


court,- In  which  the  divorce  snlt  brought  by 
appellant  was  pending,  filed  a  certificate 
showing  that  the  last  order  made  in  that 
divorce  snlt  was  "Submitted  for  judgment." 
and  that  there  was  no  Judgment  of  record  in 
the  case.  Whereupon  this  case  was  sub- 
mitted. The  order  granting  alimony  was 
set  aside,  and  it  was  adjudged  that  the 
contract  of  marriage  was  void  on  account  of 
the  fact  that  the  appellant  had  never  obtain- 
ed a  divorce  from  her  first  husband. 

[1,2]  On  this  appeal  it  is  urged  as  a 
ground  of  reversal  that  the  court  erred  in 
submitting  the  case  over  the  objection  of  tbe 
appellant,  as  It  did  not  stand  for  trial,  and 
in  dismissing  the  appellant's  claim  for  ali- 
mony, as  there  was  no  competent  evidence 
that  she  had  not  been  divorced  from  her 
first  husband.  The  court  did  not  premature- 
ly submit  the  case,  and  no  evidence  of  the 
fact  that  the  appellant  bad  not  been  divorced 
was  necessary,  as  her  answer  to  the  amend- 
ed petition  admitted  that  she  had  not  been. 
The  court  may  have  indicated  that  it  would 
grant  her  a  divorce  from  her  first  husband, 
and  directed  her  attorney  to  prei>are  the 
Judgment:  but  the  entry  of  the  Judgment  on 
the  order  book  of  the  court  was  indispensa- 
ble to  establish  tbe  fact  that  the  divorce 
was  granted,  and  it  was  admitted  that  the 
Judgment  had  not  been  entered. 

The  Judgment  Is  affirmed. 


BETHURUM  v.  BAKER  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  8,  1916.) 

1.  JnoioiAL  Sales  «s»36  —  Vacation  —  Au- 

XHOBETT  of  CoUBT. 

The  court's  power  to  set  aside  a  jadicial 
sale  is  not  an  arbitrary  one,  and  can  be  exercis- 
ed only  for  cause  showing  irregularities  prevent- 
ing the  property  bringing  its  reasonable  value: 
the  court  taking  into  conaideration  the  rights  of 
all  parties,  including  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales, 
Cent.  Dig.  H  72,  73 ;   Dec.  Dig.  «3>35.] 

2.  MoBTGAOEs  $s>522— Fobbolosubb  —  Sales 
—Vacation. 

Ky.  St.  f  1684,  declares  that  if  property  be 
sold  at  judicial  sale  for  less  than  two-thirds  of 
its  appraised  value,  the  owner  may  redeem  it 
within  one  year  thereafter  by  repaying  the  orig- 
inal purchase  money,  with  interest  Mortgag^ 
property  when  first  exhibited  for  sale  was,  after 
a  controversy  between  the  mortgagee  and  the 
attorney  for  one  of  the  parties,  sold  to  the 
mortgagee  for  one-fourth  of  its  appraised  value. 
The  mortgagee  then  announced  to  the  commis- 
sioner that  he  would  not  claim  the  advantage  of 
bis  bid,  and  on  resale  tbe  property  was  sold 
to  the  mortgagee  for  two-thirds  of  its  appraised 
value,  thereby  precluding  redemption.  Held, 
that  as  the  first  sale  would  have  been  vacated, 
the  mortgagor  cannot  complain  that  the  commis- 
sioner resold  the  property ;  it  being  to  his  bene- 
fit that  the  property  bring  its  reasonable  value. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent   Dig.   {   1622;    Dec.  Dig.  <S=>522.] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

Action  by  Li.  W.  Bethurum  against  W.  H. 
Baker  and  another,  consolidated  with  an  ac- 
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Uon  by  the  People's  Bank.  From  a  Judg- 
ment setting  aside  a  mortgage  gale,  the  nam- 
ed plaintiff  KppeaiB.  Beveiaed,  with  Instmo- 
ttmis. 

Bethunim  &  Lewis,  of  Mt  Vernon,  for  ap- 
pellant   0.  O.  Williams,  of  Mt  Vernon,  for 

appellee, 

MILLEIl,  G.  J.  On  June  2,  1911,  the  ap- 
pellees, W.  H.  Baker  and  wife,  mortgaged 
tbelr  Langford  tract  of  15  acres,  situated 
on  Bound  Stone  creek,  In  Rockcastle  county, 
to  B.  F.  Bill,  to  secure  the  payment  of  a  note 
of  eTen  date  therewith,  for  $424.  Hill  as- 
signed the  note  to  the  appellant  Bethunim. 
Subsequently,  on  the  14th  of  September, 
1911,  Baker  and  wife  mortgaged  the  Lang- 
ford  tract  and  a  house  and  lot  on  Main 
street  In  Mt  Vernon,  known  as  the  "Hotel 
Property,"  to  WUllams,  MuUins  &  Richards, 
to  secure  three  notes  aggregating  $2,250. 
By  successlre  assignments,  these  last  three 
notes  became  the  property  of  the  People's 
Bank  of  Mt  Vernon.  On  April  18th,  1913, 
Bethunim  Instituted  this  action  to  enforce 
Ms  mortgage  lien  upon  the  langford  tract; 
and  on  August  8tb  of  the  same  year,  the 
People's  Bank  Instituted  an  action  against 
Baker  and  wife  to  enforce  its  lien  upon  the 
Langford  tra<i:  and  the  Hotel  Proper^.  The 
two  suits  were  consolidated  and  proceeded 
to  a  Judgment  on  August  30,  1913,  enforcing 
the  liens  and  directing  a  sale  of  the  mort- 
gaged property  to  pay  the  respective  debts 
of  the  plaintiffs.  Tbe  Langford  tract  wa<» 
appraised  at  $1,000.  The  Judgment  provided 
that  in  case  Bethumm  directed  a  sale,  the 
commissioner  should  sell  only  the  Langford 
tract  or  so  much  thereof  as  was  necessary 
to  pay  Bethurum's  debt  and  any  surplus 
remaining  from  the  sale  of  that  tract  should 
be  retained  by  the  commissioner,  subject  to 
the  order  of  the  court.  Bethurum  directed  a 
sale;  and,  when  Griffin,  the  master  commis- 
sioner, after  due  advertisement  was  pre- 
paring to  cry  the  property,  G.  GL  Williams, 
who  had  been  Mrs.  Baker's  attorney  in  a  di- 
vorce case,  and  was  presumably  acting  for 
her,  or  for  himself  as  assignor  of  the  notes 
then  held  by  the  People's  Bank,  stated  to 
Griffin  that  be  objected  to  his  selling  the 
Langford  tract  first  because  the  Judgment 
provided  that  the  Hotel  Property  should  first 
be  sold,  and,  if  It  failed  to  bring  enough  to 
satisfy  the  indebtedness  for  which  the  mort- 
gage was  executed,  then  the  Langford  tract 
should  be  sold.  Bethurum  disputed  the  cor- 
rectness of  Williams'  statement,  and  after 
some  further  disputation  between  Bethurum 
and  Williams,  Oriffin  proceeded  with  the  sale 
of  the  Langford  tract.  Bethurum  started 
the  bidding  with  an  offer  of  $260 ;  and,  there 
being  no  other  bid,  Qriffin  knocked  down  the 
property  to  Bethurum.  Immediately  there- 
after, and  before  the  crowd  had  dispersed, 
Bethurum  announced  that  he  would  waive 
any  right  he  had  under  his  bid,  and  told 


Oriflbi  be  might  again  offer  the  property  for 
sale,  and  that  he  would  cause  them  no 
trouble  about  his  bid  of  $250.  Griffin  again 
offered  the  property  for  sale,  and  Bethurum 
Ud  $667  therefor,  and  It  was  again  knocked 
down  to  him,  Bethurum  complied  with  the 
terms  of  sale  by  giving  bond,  and  the  commis- 
sioner 80  reported  it  to  the  court  The  de- 
fendant W.  H.  Baker  excepted  to  the  report, 
because  the  commissioner  sold  the  Langford 
tract  for  a  sum  less  than  two-thirds  of  its  ap- 
praised value,  thereby  saving  to  the  defeqd- 
ants  a  right  of  redemption,  but  that  after  the 
land  had  been  sold  for  less  than  two-thirds 
of  its  appraised  value,  the  commissioner, 
without  right,  and  without  an  order  of  court, 
resold  said  tract  for  $667,  which  was  more 
than  two-thirds  of  its  appraised  value,  there- 
by attempting  to  deprive  the  defendant  of 
his  right  to  redeem  said  land.  The  court 
sustained  the  exception,  and  from  a  Judg- 
ment setting  aside  the  sale,  Bethurum  prose- 
cutes this  appeal. 

[1,t]  Under  section  1684  of  the  Kentucky 
Statutes,  If  property  be  sold  at  a  Judicial 
sale  for  less  than  two-thirds  of  Its  appraised 
value,  the  owner  has  the  right  to  redeem  it 
within  one  year  thereafter,  by  repaying  to 
the  purchaser  the  original  purchase  money, 
with  10  per  cent  Interest  thereon.  This 
exception  presents  only  one  question  for  de- 
termination upon  this  appeal,  viz.:  Did  the 
commissioner  have  the  right  to  make  the  sec- 
ond sale? 

The  court's  power  to  set  aside  a  Judicial 
sale  and  order  another  sale,  is  not  an  arbi- 
trary ix)wer.  It  can  only  be  exercised  for 
cause  showing  such  irregularities  In  the  pro- 
ceedings, or  suCh  misconduct  on  the  part 
of  persons  interested,  or  officious  Intermed- 
dlers,  as  presumably  interfered  with  the 
property  bringing  Its  reasonable  valua  But 
the  court  must  regard  the  rights  Of  all  the 
parties,  including  the  purchaser,  and  exer- 
cise a  legal  discretion  as  to  rejecting  or  con- 
firming sales.  Hughes  v.  6wope,  88  Ky.  258, 
1  S.  W.  894,  8  Ky.  Law  Rep.  256;  Head  v. 
Clark,  88  Ky.  364,  11  S.  W.  203,  10  Ky.  Law 
Rep.  917. 

In  Head  v.  Clark,  supra,  in  speaking  of  the 
commissioner  and  his  duties,  the  court  said: 

"If  it  be  conceded,  however,  that  in  the  case 
of  an  ordinary  sale  by  auction,  the  power  of  the 
auctioneer  is  at  an  end  the  moment  the  hammer 
falls,  and  that  the  contract  of  purchase  is  then 
closed,  no  matter  what  mistakes  he  may  have 
committed,  or  what  misunderstanding  may  have 
existed  upon  his  part  as  to  the  bidding,  yet  we 
are  unwilling  to  say  that  this  is  true  as  to  a 
decretal  sale  attended  by  circumstances  similar 
to  those  now  under  consideration.  In  an  ordi- 
nary sale  by  auction,  the  auctioneer  is  the  agent 
of  the  seller  only  until  the  sale  is  made,  when, 
for  certain  purposes,  he  becomes  the  agent  of 
both  parties. 

"A  commissioner,  acting  under  a  decree,  has, 
however,  duties  to  perform  as  to  the  complain- 
ant the  vendor,  the  purchaser,  and  the  court : 
and  in  the  performance  of  those  duties  be  must 
exercise  his  best  judgment  He  is  necessarily 
invested  with  a  reasonable  discretion,  in  many 
respects,  as  to  the  manner  of  its  exercise,  tak- 
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inx  cany  however,  to  obey  the  decree  so  far  aa 
4t  nas  ayea  him  specific  directions.  In  acting 
under  it,  he  should  adopt  all  proper  means  to 
fulfill  its  directions;  and  in  doing  so  he  is,  un- 
less restricted  by  its  terms,  or  the  general  law, 
to  exercise  a  sound  discretion.  He  may,  for 
food  reason,  decline  to  sell  at  the  time  adver- 
tised. If  there  be  but  one  person  present,  or  by 
jeason  of  sham  bidding  a  sacrifice  of  the  prop- 
erty is  reasonably  certain  to  occur,  he  may  re- 
fuse to  proceed.  It  was  said  by  the  Supreme 
Court  of  the  United  States  in  Blossom  v.  Rail- 
road Company,  3  Wall.  p.  209  [18  L.  Ed.  43], 
that  he  might  'be  jnstified  in  postponing  the  sale 
to  a  future  day  to  prevent  the  sacrifice  of  the 
property.  Every  such  officer  has  a  right  to 
exercise  a  reasonable  discretion  to  adjourn  such 
a  sale,  and  all  that  can  be  required  of  him  is 
that  he  should  have  proper  qualifications,  use 
due  diligence  in  ascertaining  the  circumstances, 
and  act  in  good  faith,  and  with  an  honest  inten- 
tion to  perform  his  duty.' 

"Undoubtedly  a  sheriff  in  selling  under  execu- 
tion may  exercise  his  discretion  in  the  respects 
to  which  we  have  alluded,  and  we  see  no  reason 
why  a  commissioner  in  selling  property  under 
decree  should  not  have  the  same  right.  The 
fact  that  his  action  is  not  final  until  approved 
by  the  court  does  not  present  a  sufficient  reason 
for  a  distinction." 

In  Swafford  v.  Hqward,  50  S.  W.  43,  20 
Ey.  Law  Rep.  1794,  the  purchaser  did  not 
execute  bond  for  the  purchase  money  at  the 
conclusion  of  the  sale,  whereupon  the  com- 
missioner resold  the  property.  In  approving 
bis  action,  the  court  said: 

"Frederick  did  not  execute  bond  for  the  pur- 
chase money,  and  the  commissioner  had  the 
right  to  use  his  discretion  as  to  whether  or  not 
be  would  resell  it,  and  it  does  not  appear  that 
he  abused  the  discretion  which  he  had  the  right 
to  exercise.  Head  v.  Clark,  88  Ky.  362  [11  S. 
W.  203,  10  Ky.  Law  Rep.  917);  Wilson  v. 
Thome  &  Oo.  [18  S.  W.  865]  11  Ky.  Law 
Rep.  945 ;  Hughes  v.  Swope,  88  Ky.  254  [1  S. 
W.  894,  8  Ky.  Law  Rep.  &6]." 

In  24  Cyc.  46,  it  is  said : 

"If  the  purchaser,  at  once  upon  the  property 
being  struck  off  to  him,  wrongfully  refuses  to 
comply  with  the  terms  of  the  sale,  the  officer 
may  offer  the  property  for  sale  again  without 
an  order  for  the  resale." 

If  a  commissioner  has  the  right  to  make  a 
new  sale  In  case  the  purchaser  fails  to  com- 
ply with  bis  bid  at  the  first  sale,  we  see  no 
reason  why  the  commissioner  may  not  resell 
the  property,  with  the  consent  of  the  pur- 
chaser at  the  first  sale.  Of  course  he  could 
not  release  the  purchaser  under  the  first  sale 
if,  by  doing  so^  be  would  affect  the  rights  of 


any  interested  party.  Appdlee^  exceiptitm, 
however,  is  based  upon  the  idea  that  the  com- 
missioner was  r^resenting  the  defendant 
only  when  he  made  tbe  sale,  while,  in  fact, 
the  sale  was  made  at  the  direction  of  appel- 
lant, and  for  tbe  purpose  of  preserving  his 
rights  under  tbe  Judgment 

Moreover,  It  was  to  the  Interest  of  every 
one  concerned  that  the  prcq;>e^ty  should  bring 
the  highest  price  possible,  and  the  fact  that 
the  property  brought  more  than  two-thirds 
of  its  appraised  value  at  tbe  sectmd  sale,  and 
thereby  barred  appellees'  right  of  redemption, 
cannot  affect  the  rights  of  any  of  tbe  parties. 
There  is  proof  to  the  effect  that  the  wransle 
between  Bethurum  and  Williams  before  the 
sale  deterred  other  persons  from  bidding,  and 
thereby  letting  the  property  go  at  the  nomi- 
nal price  of  $250.  Appellant  recognized  that 
fact,  and  promptly  notified  tbe  commissioner 
that  his  bid  need  not  stand  in  tbe  way  of  a 
higher  bid.  If  tbe  tract  bad  been  sold  under 
the  bid  of  $250,  there  can  be  little  doubt  that, 
in  view  of  tbe  controversy  between  appellant 
and  Williams,  and  the  consequent  low  price, 
tbe  sale  would  have  been  set  aside,  upon  ex- 
ception taken  thereto,  and  a  resale  ordered. 
That  has  been  accomplished  to  the  benefit  of 
all  concerned  by  the  second  sale  at  more 
than  double  tbe  bid  at  the  first  sale.  If 
Bethurum's  first  bid  of  $250  had  prevailed, 
and  tbe  property  had  been  sold  to  blm  for 
that  sum,  instead  of  for  |667,  as  was  done 
under  the  second  sale,  tbe  difference  of  $417 
would  have  been  thrown  upon  the  Hotel 
Property.  Furthermore,  if  the  first  bid  of 
$250  had  been  accepted,  the  appellees'  right 
of  redemption  in  tbe  Langford  tract  could 
have  been  sold  to  pay  tbe  unpaid  balance 
of  appellant's  debt.  It  would  seem,  therefore, 
under  any  view  of  the  case,  that  it  was  to  the 
interest  of  both  Baker  and  bis  creditors  that 
his  property  should  bring  the  higher  rather 
than  the  lower  price.  The  usual  complaint  Is 
that  the  debtor's  property  sells  for  too  small 
a  sum.  We  are  of  opinion  the  chancellor  was 
in  error  when  he  set  aside  the  second  sale. 

Judgment  reversed,  with  Instrnctlons  to  the 
circuit  court  to  set  aside  the  Judgment  ap- 
pealed from,  and  to  confirm  the  sale  of  tbe 
Langford  tract  to  the  appellant. 


Digitized  by 


Google 


Ky.) 


THOMAS  ▼.  NATIONAL  OONCKETB  CONST.  CO. 


439 


THOMAS  T.   NATIONAL  CONCRETE 

CONST.  CO. 

(Coart  of  Appeals  of  Kentucky.    Not.  3,  1915.) 

L  Mabtkr  and  Servant  ^s»219— Injukiks  to 

Servant — Defenses. 

A  master  will  not  be  exonerated  from  lia- 
bility for  injuries  sustained  by  a  servant  hurt 
when  a  bucket  used  to  carry  concrete  broke, 
on  the  theory  that  it  was  a  simole  tool;  the 
bucket  not  being  used  in  the  ordinary  manner. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Senrant,  Cent  Dig.  S|  610-624 ;  Dec.  Dig.  «=» 
219.] 

2.  Masteb  and  Servant  $=»278 — Injitbieb  to 
Skbvant— Res  Ipsa  Loquitur. 

The  doctrine  of  res  ipsa  loquitur  applies 
only  in  a  restricted  sense  to  master  and  serv- 
ant cases,  and  negligence  on  the  part  of  the  mB»- 
ter  will  not  be  presumed  from  the  mere  fact  that 
the  bail  of  a  bucket  loaded  with  concrete  broke; 
there  being  nothing  in  the  surrounding  drcum- 
Ebances  to  show  that  the  bucket,  which  was  new, 
was  defective  or  that  any  defect  was  known  to 
the  master. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  954,  956-958,  960-969, 
971,  972,  977;    Deft  Dig.  <8=»278,) 

3.  Master  and  Servant  e=s>101,  102— Inju- 
ries TO  Servant— Assurance  of  Safety. 

That  a  master  gives  a  servant  an  assur- 
ance of  safety,  does  not  impose  absolute  liability, 
regardless  of  negligence,  but  only  deprives  the 
master  of  the  advantage  of  the  pleas  of  assump- 
tion of  risk  and  contributory  negligence,  unless 
the  defect  was  obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ij  135.  171,  174,  178-184, 
182;  Dee.  Dig.  «»101,  102.] 

Appeal  from  Circnit  Conrt,  Jefterson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  John  Thomas  against  the  Na- 
tional Concrete  Construction  Company. 
Ftom  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

S.  A  Anderson  and  J.  J.  Kavanaugh,  both 
of  Louisville,  for  appellant.  Olbson  &  Craw- 
ford and  J.  Job.  Hettinger,  all  of  Louisville, 
for  appellee. 

CLAY,  CI  In  this  action  for  damages  by 
plaintiff,  John  Thomas,  against  the  National 
Concrete  Construction  Company,  the  trial 
court,  at  the  conclusion  of  plalntifrs  evidence, 
directed  a  verdict  in  favor  of  defendant 
Plaintiff  appeals. 

The  facts  are  as  follows:  On  April  4, 
1911,  the  defendant  was  engaged  in  doing 
certain  concrete  work  on  a  building  at  Fourth 
and  Walnut  streets,  In  Louisville.  Prior  to 
the  accident  plaintiff  had  been  employed  by 
defendant  as  a  laborer,  and  was  engaged  In 
wheeling  sand  and  gravel.  On  the  day  of  the 
accident  defendant's  foreman  placed  him  at 
work  filling  buckets  with  concrete,  which 
were  being  hoisted  to  the  third  floor  of  the 
building.  For  this  purpose  two  buckets  were 
used,  each  attached  to  the  end  of  a  rope,  and 
as  one  filled  with  concrete  was  being  hoisted 
the  empty  bucket  at  the  other  end  of  the 
rope  would  be  lowered  to  be  refilled;  As  one 
of  the  buckets  was  being  hoisted,  the  ball 


or  handle  broke,  and  the  bucket  fell  oa 
plaintiff's  head  and  injured  him.  The  buck- 
ets which  were  being  used  were  "brand-new" 
galvanized  iron  buckets,  which  had  been 
purchased  the  day  before.  Plaintiff  testifies 
that  he  had  been  engaged  In  concrete  work 
for  a  number  of  years.  On  the  occasion  in 
question  he  believed  that  the  work  of  filling 
the  buckets  was  dangerous,  but  he  feared 
that.  If  he  did  not  do  the  work,  he  would 
lose  his  place.  He  further  says  that  the 
foreman  told  him  that  he  had  examined  the 
buckets  and  they  were  all  right.  He  was 
unable  to  tell  what  caused  the  bail  to  break. 
James  Thompson,  who  at  the  time  of  the 
accident  was  engaged  in  pulling  up  the  buck- 
ets which  plaintiff  filled,  says  that  the  fore- 
man just  before  the  accident  fixed  one  of  the 
buckets,  and  he  beard  the  foreman  say  that 
the  buckets  were  all  right  On  being  asked 
what  caused  the  ball  to  break,  he  replied  that 
the  bucket  must  have  been  too  heavily  load- 
ed. John  H.  Johnson,  another  employ^  who 
was  present,  says  that  he  heard  the  foreman 
tell  plaintiff  that  the  bucket  was  all  right. 

In  his  petition  plaintiff  charges  that  the 
bucket  and  bail  thereon  had  become  old  and 
worn  and  out  of  repair  and  In  a  dangerous 
and  defective  condition,  and  that  this  condl- 
tion  was  known  to  the  defendant,  or  could 
have  been  known  by  the  exercise  of  ordinary 
care.  He  further  alleges  that  defendant  as- 
sured plaintiff  that  the  backets  and  balls 
were  In  safe  condition,  and  that  plaintiff  re- 
lied on  such  assurance,  and  that  the  danger 
attending  his  employment  was  not  obvious. 

[1]  We  are  not  disposed  to  the  view  that 
a  recovery  cannot  be  had  because  the  bucket 
which  Injured  the  plaintiff  was  a  simple  tool. 
It  might  be  so  regarded  had  It  been  used  in 
the  ordinary  and  usual  way;  that  is.  If  the 
plaintiff  had  been  engaged  in  carrying  the 
bucket  at  the  time.  As  a  matter  of  fact, 
however,  the  bucket  was  being  used  as  a 
part  of  the  hoisting  apparatus,  which  was 
being  operated  by  another  employfi.  In  view 
of  these  circumstances,  we  conclude  that  the 
simple  tool  doctrine  has  no  application. 

[2]  It  remains  to  consider,  however,  wheth- 
er there  is  any  evidence  of  negligence  on  the 
part  of  the  defendant  Though  plaintiff  al- 
leges that  the  bucket  was  worn  and  defective, 
there  Is  not  only  an  absolute  failure  of  proof 
on  this  point,  but  the  evidence  shows  that  the 
buckets  were  "brand-new"  buckets.  Nor  is 
there  any  evidence  that  the  buckets  were  not 
of  sufficient  strength  for  the  purpose  for 
which  they  were  being  used,  the  proof  show- 
ing that  they  were  the  kind  ordinarily  used 
for  hoisting  purposes.  Indeed,  the  only  evi- 
dence as  to  the  cause  of  the  accident  is  the 
statement  of  one  of  the  witnesses  to  the  ef- 
fect that  the  bucket  was  probably  too  heavily 
loaded,  and  the  loading  was  being  done  by 
plaintiff.  Is  the  mere  fact  that  the  ball 
broke  sufficient ..  evidence  of  negligence? 
While  the  doctrine  of  res  Ipsa  loquitur  ap- 
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piles  In  a  case  of  master  and  servant.  Its 
application  is'  in  a  nioie  restricted  sense  than 
In  a  case  of  carrier  and  passenger,  because 
of  the  difference  In  the  degree  of  care  im- 
posed and  in  the  character  of  defenses  that 
may  be  made.  Therefore  it  is  generally  held 
In  a  case  of  master  and  servant  that  the  in- 
ference of  negligence  is  dedudble,  not  from 
the  mere  happening  of  the  accident,  but  from 
the  attending  circumstances.  Consequently, 
the  mere  breaking  of  a  piece  of  apparatus 
is  not  of  Itself  sufficient  to  make  out  a  prima 
f&de  case.  The  attendant  circumstances 
must  show  that  the  apparatus  was  defective, 
and  that  this  fact  was  known  to  the  master, 
or  could  have  been  known  to  him,  by  the  ex- 
ercise of  ordinary  care.  Llle  v.  Louisville 
Bailway  Company,  161  Ky.  34T,  170  8.  W. 
936.  Nor  is  the  question  affected  by  the  as- 
surance of  safety. 

[3]  An  assurance  of  safety  does  not  Im- 
I>ose  upon  the  master  absolute  liability,  re- 
gardless of  the  question  of  negligence.  It 
bears  only  on  the  question  of  assumed  risk, 
or  of  contributory  negligence,  and,  where  the 
master  is  negligent,  renders  such  pleas  in- 
effective to  prevent  a  recovery,  unless  the 
danger  is  so  obvious  that  an  ordinarily  pru- 
dent per8<Hi  would  refuse  to  do  the  work. 

There  being  no  evidence  of  negligence,  the 
peremptory  instruction  was  proper. 

Judgment  affirmed. 


REID  V.  NICHOLS. 
(Oonrt  of  Appeals  of  Kentucky.    Oct.  27,  1916.) 

1.  Appeal  and  Ebeoe  «=»9efr— Tbial  «=»2— 
Actions— Teial  Toobthib^Discbetion  of 

COUBT. 

The  action  of  the  trial  court  in  ordering  a 
suit  for  damages  for  libel  against  a  newspaper 
company  to  be  tried  with  a  suit  for  Ubel  against 
a  reporter  of  the  paper  based  on  the  same  is- 
sues was  not  error,  where  it  docs  not  appear 
that  plaintiff  was  prejudiced  in  any  way,  since 
the  coosoUdation  of  cases  involving  the  same  is- 
sues lies  in  the  discretion  of  the  trial  conrt,  and 
its  exercise  will  not  be  disturbed  on  appeal,  ex- 
cept for  clear  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  813845-^3848;  Dec.  Dig.  «=» 
969;  Trial,  Cent  Dig.  f{  8-^5;  Dec.  Dig.  «=» 
2.] 

2.  Libel  and  Blandkb  e=>lWr— Retbaction 
— Statute— CoNBTBUCTioN. 

Ky.  St..  1915,  i  2438b,  prescribing  the  ef- 
fect of  retraction  m  cases  of  libel,  does  not  con- 
fer on  the  plaintiff  the  right  to  show  &ilure  to 
retract  for  the  purpose  of  aggravating  punitive 
damages,  but  extends  the  pnvUece  of  showing 
retraction  only  to  defendant  for  the  purpose  oi 
defeating  such  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  284-291;  Dec.  Dig.  «8=» 
104.] 

3.  Libel  and  Slardeb  «s>120— Maliob— Pbe- 

StTVPmON. 

Where  defendant  caused  to  be  published  of 
plaintiff  that  he  was  rumored  to  have  commit- 
ted a  murder,  there  was  in  effect  a  charge  of 
murder,  which  is  libelous  per  se,  and  raises  a 
presumption    of    mahce,    antfaonzing    punitive 


damages  until  rebutted  by  proof  of  a  contranr 
motive  or  of  the  truth  of  the  matter  published. 
[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Si  350,  351 ;  Dec.  Dig.  €=» 
120.] 

4.  Libel  and  SlandbhI  «s»62— MAUoii— Pbb- 

BUMPTioN— Belief — Dbiense. 

While  beUef  in  good  faith  in  the  charge 
made  is  a  defense  to  the  presumption  of  malice 
raised  by  the  charge,  the  mere  belief  of  defend- 
ant upon  reasonable  grounds,  that  plaintiff  is 
the  person  accused  of  the  crime,  is  insufficient, 
since  it  in  no  way  tends  to  disprove  malice  in 
making  the  charge. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  162, 163,  817 ;  Dec  Dig. 
®=>62.] 

Appeal  from  Circuit  Court,  McCrack^i 
County. 

Action  by  John  Randolph  Reid  against  Bell 
Nichols  for  Ubel.  There  was  Judgment  for 
plalntijDC  for  one  cent  and  costs,  and  plaintiff 
appeals.    Reversed. 

D.  G.  Pai*,  of  Paducah,  for  ai^>ellant 
Berry  &  Grassham,  of  Paducah,  for  appellee. 

CLAY,  C.  In  this  action  for  damages  for 
Ubel,  plaintiff  John  Randolph  Reid,  recovered 
of  the  defendant,  BeU  Iflchols,  a.  verdict  and 
Judgment  for  one  cent  and  costa  Reid  ap- 
peals. 

Bii^y  stated,  the  facts  are  these:  One 
Marshall  T.  Flnley  was  found  dead,  and  Bell 
Nichols,  a  reporter  for  the  Paducah  Evening 
Sun,  wrote  an  article  whidi  was  published 
in  that  pax>er  on  August  5,  1913,  which,  in 
substance,  cliarged  plaintiff,  John  Randolph 
Reid,  with  the  murder  of  ITlnley.  Thereupon 
Reid  sued  the  Sun  Publishing  Company,  the 
owner  of  the  paper,  for  damages.  The  trial 
resulted  in  a  verdict  and  Judgment  in  his  fa- 
vor for  one  cent  and  costs.  On  appeal  to  this 
court  the  Judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial,  in  an  opinion 
which  may  be  found  under  the  title  of  Reid 
V.  Sun  Publishing  Company,  in  158  Kj.  at 
page  727,  166  S.  W.  242,  and  which  sets  out 
at  length  the  libelous  article  complained  ot 
After  the  reversal  plaintiff  brought  this  ac- 
tion. Over  the  objection  of  plaintiff,  the  cas- 
es were  tried  together  and  heard  by  one  Jury. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  1400  against  the  Sun  Publishing  Company 
and  in  the  verdict  and  Judgment  against 
Nichols  above  indicated. 

[1]  The  first  question  presented  Is:  Did  the 
trial  court  err  In  ordering  the  two  cases  to 
be  tried  together?  Plaintiff  Insists  that,  as 
the  actions  were  separate,  he  had  the  right 
to  have  a  separate  trial  as  to  each'  defendant 
The  rule  seems  to  be  well  settled  that  where 
several  actions  ere  brought  by  one  plaintiff 
against  different  defendants,  or  by  different 
plaintiffs  against  one  defendant,  and  the  la- 
sues  are  the  same  in  each  action,  the  court 
may,  in  order  to  avoid  unnecessary  delay  and 
expense,  order  them  to  be  tried  together. 
Whether  the  cases  should  be  tried  together 
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is  a  BUtttor  in  tfa«  dlacretion  of  the  conrt, 
and  such  discreUon  will  not  be  intorferod 
wltli  on  aiHDeal,  unless  It  is  deariy  made  to 
appear  that  the  discretion  was  abused.  St. 
Louis,  etc.,  R.  GOk  T.  Harden,  88  Arte.  2S5, 108 
S.  W.  «14;  Walker  v.  Conn,  112  Ga.  314,  37  S. 
B.  403 ;  Anderson  v.  Sutton,  2  Dnv.  480 ;  Sul- 
llran  r.  Boston  Electric  Light  Oo.,  181  Mass. 
294,  68  N.  SX  904;  Worley  y.  Glentworth,  10 
N.  J.  Law,  241;  Jackson  v.  Leggett,  6  Wend. 
(N.  T.)  83 ;  Taylor  v.  Standard  Brick  Co.,  66 
Ohio  St  860,  64  N.  B.  428;  Peterson  v.  DU- 
lon,  27  Wash.  78,  67  Pac.  3»7;  New  York 
Mut  L.  Ins.  Co.  T.  HQlmon,  146  U.  S.  286, 
12  Sup.  Ct  909,  36  L.  Ed.  706;  Benge's  Adm'r 
T.  Fonts,  183  Ky.  796,  174  S.  W.  510.  Here 
the  defendant  Nichols  was  employed  by  the 
defendant  Sun  Publishing  Company.  He 
wrote  the  libelous  article  and  had  It  printed 
bi  the  paper  published  by  the  Sun  Publishing 
Company.  The  Issue  and  the  evidence  being 
the  same,  and  it  not  appearing  that  a  Joint 
trial  would  place  plaintiff  in  a  position  not 
occupied  by  his  adversaries,  or  would  proba- 
bly give  thein  an  undue  advantage  in  the 
trial,  tve  cannot  say  the  trial  court  abused 
its  dlscretioii  in  ordering  the  two  cases  tried 
together. 

[2]  Another  ground  urged  for  reversal  Is 
the  alleged  error  of  the  court  in  striking 
from  plaintUTs  reply  an  allegation  to  the 
effect  that  defendant  failed  to  publish  a  re- 
traction within  the  time  limit  dxed  by  the 
statute,  and  in  refusing  to  give  an  instruction 
based  upon  such  allegation.  The  statute 
(secticHi  2438b,  Kentucky  Statutes  1915)  pre- 
Bcribing  the"  effect  of  a  retraction  in  case  of 
libel,  Is  as  follows: 

"1.  Effect  of  Beiraotion.  That  in  any  civil 
action  for  libd,  charging  the  publication  of  an 
emmeous  statement,  alleged  to  be  libelous,  it 
■hall  t>e  relevant  and  competent  evidence  for  ei- 
ther party  to  prove  the  fact  that  the  plaintifE 
requested  retraction  or  omitted  to  request  re- 
traction. 

The  defendant  may  also  allege  and  give  proof 
that  the  matter  alleged  to  have  been  published, 
and  to  be  libelous,  was  published  without  malice, 
and  that  the  defendant  in  the  next  regular  issue 
of  the  newspaper  or  publication,  after  receiving 
donand  in  writing  or  within  seven  days  if  no 
inch  demand  is  made  to  correct  and  to  retract 
said  statement,  or  in  the  next  regular  issue  of 
the  newspaper  or  publication  did  publish  a  suf- 
ficient correction,  retraction,  explanation  or 
rectification,  as  conspicuously  and  publicly  as 
that  in  which  said  alleged  libelous  statement 
was  published  in  the  same,  type  and  in  the  same 
place  in  at  least  two  successive  issues  of  the 
same  periodical  publication  accompanied  by  edi- 
torials in  which  the  alleged  slander  is  spedfical- 
Ij  repudiated. 

"TJpon  proof  of  such  facts,  the  plaintiff  shall 
not  be  entitled  to  punitive  damages ;  and  the 
defendant  shall  be  liable  only  to  pay  actual  dam- 
ages. And  upon  the  publication  of  such  cor- 
rection, retraction,  explanation  or  rectification, 
the  defendant  may  plead  same  in  mitigation  of 
damages. 

"2.  Repealing  CIokm.  All  acts  or  parts  of 
acts  in  conflict  herewith  are  hereby  repealed." 

It  will  be  observed  that  the  statute,  after 
providing  that  either  party  may  prove  the 
fact  that  the  plaintiff  requested  retraction 


or  omitted  to  request  retraction,  further  pro- 
vides that  the  defendant  may  also  allege  and 
give  proof  that  the  matter  alleged  to  have 
been  published,  and  to  be  libelous,  wa&'  pub- 
lished without  malice,  and  that  he  published 
a  correction,  retraction,  explanation,  or  rec- 
tification in  the  manner  provided  by  the  stat- 
ute. In  other  words,  the  statute  confers  up- 
on the  defendant  the  right  to  show  the  re- 
traction for  the  purpose  of  defeating  puni- 
tive damages.  It  does  not  confer  upon  the 
plaintiff  the  right  to  show  a  failure  to  re- 
tract for  the  purpose  of  showing  malice  or 
aggravating  such  damages,  where,  as  In  this 
instance,  no  retraction  was  demanded  by 
plaintiff.  The  court,  therefore,  did  not  err 
in  striking  from  plaintifTs  reply  the  allega- 
tion referred  to,  or  In  refusing  to  give  an 
instruction  based  on  such  allegation. 

Omitting  the  libelous  article,  which  Is  too 
long  to  be  published,  the  court  Instructed  the 
Jury  as  follows: 

"Instruction  No.  1.  It  is  admitted  by  the 
pleadings  and  is  the  undisputed  evidence  in  this 
case  that  the  defendant  Bell  Nichols,  on  the 
6th  day  of  August,  1913,  wrote  and  procured 
to  be  printed  and  published  in  the  Paducah 
Evening  Sun  the  followingarticle,  to  wit:  [Here 
follows  the  libelous  article.]  And  the  court  now 
instructs  you  that  the  law  presumes  that  de- 
fendant wrote  and  procured  said  article  to  bo 
published  maliciously,  or  with  malice  and  the 
court  further  instructs  you  to  find  for  the  plain- 
tiff such  sum  in  damages  as  you  may  believe, 
from  the  evidence,  will  reasonably  compensate 
him  for  injury  to  his  character,  if  an^,  caused 
by  the  writing  and  publishing  of  said  article 
by  defendant,  or  humiliation  and  mortificetion 
to  his  feeling,  if  any  of  either,  so  caused,  for 
mental  angmsh,  if  any,  so  caused,  but  not  ex-^ 
ceeding  the  amount  claimed  in  the  petition,  to* 
wit,  ten  thousand  dollars  (?10,000) ;  and  you 
will  at  least  find  for  plaintia  nominal  damages. 
And  the  court  further  instructs  you  that  you 
may,  or  may  not,  in  the  exercise  of  your  sound 
discretion,  in  addition  to  the  compensatory  dam- 
ages above  mentioned,  assess  such  exemplary  or 
punitive  damages  as  you  may  think  right  and 
proper  under  the  facts  proven  in  this  case,  un- 
less you  shall  believe,  from  the  evidence,  the 
facts  stated  and  mentioned  to  you  in  instruc- 
tion No.  3  herein. 

"Instruction  No.  2.  The  court  further  in- 
structs you  that  if  you  shall  believe  from  the 
evidence  that  at,  or  previous  to,  the  time  said 
article  was  written  and  caused  to  be  published 
of  and  concerning  plaintiff  by  the  defendant 
Nichols,  in  the  Paducah  Evening  Sun,  it  was 
circulated  and  rumored  generally  in  McCracken 
county,  and  in  the  city  of  Paducah,  and  in  the 
vicinity  of  Marshall  T.  Finley's  home,  that  said 
Finley  bad  been  murdered,  and  that  some  of  his 
near  relatives  had  murdered  hhn,  and  that  plain- 
tiff was  the  relative  who  was  accused  of  murder- 
ing him,  then  you  may  consider  these  facts  in 
mitigation  of  damages,  if  any,  you  find  for  the 
plaintiff. 

"Instruction  No.  8.  The  court  further  in- 
structs you  that  if  yon  shall  believe  from  the 
evidence  that  the  defendant  Nichols,  at  the  time 
said  article  was  written  by  him  and  caused  to  be 
published  in  the  Paducah  Evening  Sun,  had  re- 
ceived such  information  as  would  lead  a  rea- 
sonably prudent  person  to  believe,  and  the  de- 
fendant did  believe,  that  the  plaintiff  was  the 
near  relative  who  was  accused  of  murdering 
Marshall  T.  Finley,  and  wrote  and  caused  to  be 
published  said  article  as  a  matter  of  news,  in 
good  faith,  and  without  any  'actual  malice'  to- 
wards plaintiff,  and  did  not  in  a  wanton  and 
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reckless  disregard  of  plaintiff's  right  publish 
said  article  of  and  concerning  the  plaintiff, 
then  you  cannot  find  for  the  plaintiff  i>unitive 
damages  as  mentioned  to  you  in  instruction  No. 
1,  but  you  may  find  for  him  compensatory  dam- 
ages as  herein  instructed." 

While,  under  the  facts  In  the  particular 
cases,  this  court  has  apparently  approved  In- 
structions Imposing  upon  tue  plaintiff  the 
burden  of  proving  malice  in  cases  of  words 
libelous  per  se  (Morgan  v.  Lexington  Herald 
Co.,  138  Ky.  637,  128  S.  W.  1064),  the  settled 
rule  in  this  state  is  that,  where  the  publica- 
tion  is  libelous  per  se,  the  law  presumes 
malice  and  authorizes  a  recovery  of  punitive 
damages  (Tanner  v.  Stevenson,  138  Ky.  678, 
128  S.  W.  878,  30  L.  E.  A.  [N.  S.]  200;  Penn- 
sylvania Iron  Works  Co.  v.  Henry  Vogt  Ma- 
chine Co.,  139  Ky.  497,  96  S.  W.  551,  29  Ky. 
liiw  Rep.  861,  8  h.  R.  A.  [N.  S.]  1023 ;  Nich- 
olson V.  Merrltt,  109  Ky.  369,  69  S.  W.  25, 
22  Ky.  Law  Rep.  914;  Nicholson  v.  Merrltt, 
67  S.  W.  6,  23  Ky.  Law  Rep.  2282;  Reld  v. 
Sun  Publishing  Company,  supra);  and  this 
presumption  of  malice  remains  throughout 
the  entire  case  until  it  is  rebutted  by  proof 
of  a  contrary  motive  or  of  the  truth  of  the 
matter  published  (Riley  v.  Lee,  88  Ky.  614, 
11  S.  W.  713,  11  Ky.  Law  Rep.  686,  21  Am. 
St.  Rep.  358;  Courier-Journal  Company  v. 
Bailee,  104  Ky.  341,  47  S.  W.  226,  20  Ky.  Law 
Rep.  634). 

[3,4]  Instruction  No.  1  is  in  accord  with 
these  opinions,  and  tells  the  jury  that  the 
law  implies  malice  and  authorizes  a  finding 
of  both  compensatory  and  punitive  damages. 
It  goes  further,  however,  and  denies  the  right 
to  find  punitive  damages  If  the  Jury  believe 
the  facts  set  out  in  instruction  No.  3.  In  oth- 
er words,  the  court  holds,  as  a  matter  of  law, 
that  no  punitive  damages  should  be  allowed 
If  the  defendant  had  received  such  informa- 
tion as  would  lead  a  reasonably  prudent  per- 
son to  believe,  and  the  defendant  did  believe. 


that  the  plaintiff  "was  the  near  relative  wlio 
was  accused  of  murdering  Marshall  T.  £^- 
ley,"  and  wrote  and  caused  to  be  published 
said  article  as  a  matter  of  news,  in  good 
faith,  and  without  any  actual  malice  towards 
the  plaintiff,  and  did  not  in  a  wantMi  and 
reckless  disregard  of  plalntifTs  right  publish 
said  article  of  and  concerning  the  plaintiff. 
While  there  are  numerous  cases  holding  that, 
on  the  question  of  malice,  any  competent  evi- 
dence legitimately  tending  to  show  that  the 
publication  was  made  in  good  faith  and  un- 
der belief  in  Its  truth  is  admissible  (State  v. 
Clyne,  53  Kan.  8,  35  Pac.  789;  Pe<^le  v. 
Stark,  59  Hun,  51, 12  N.  Y.  Supp.  688,  affirm- 
ed in  136  N.  T.  538,  32  N.  E.  1046),  we  ars 
not  aware  of  any  case  going  to  the  extreme 
laid  down  In  the  instruction  complained  of. 
It  does  not  require  belief,  upon  reasonable 
grounds,  in  the  truth  of  the  charge  contained 
in  the  libelous  article^  but  mere  belief,  upon 
reasonable  grounds,  that  the  plaintiff  is  the 
person  accused  of  the  crime.  To  publish  of 
one  that  It  is  rumored  that  be  has  committed 
a  murder  is,  tn  effect,  to  charge  him  with 
murder;  and  we  are  unable  to  see  bow  be- 
lief In  the  fact  that  the  person,  concerning 
whom  the  charge  is  made,  is  the  person  ac- 
cused, can  in  any  way  affect  the  question  of 
malice.  We  therefore  conclude  that  instruc- 
tion No.  3  is  erroneous.  On  another  trial  the 
court  will  omit  this  Instruction,  and  will  also 
omit  from  instructicm  No.  1  the  concluding 
words,  "unless  you  shall  believe  from  the  evi- 
dence the  facts  stated  and  mentioned  to  you 
in  instruction  No.  3  herein,"  and  substitute 
therefor  the  words,  "unless  you  shall  believe 
from  the  evidence  that  the  publication  of  the 
article  was  made  without  malice,  in  which 
event  you  will  not  find  any  puniUve  damages 
against  the  defendant" 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opin- 
ion.   AU  concur. 
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HUGHES  et  al.  t.  BUTLER  et  ux.    (No.  468.) 
(Coort  of  Civil  Appeals  of  Tezaa.    El  Paso. 

Oct  14, 1915.) 
Affeai.  and  Ebkok  fl=»1002— Review— Veb- 

BICT  ON  CONFUCTINO  EVIDENCE. 

A  verdict  clearly  and  fully  supported  by  the 
evidence,  though  conflicting,  will  not  be  revers- 
ed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IHg.  §}  3985-3037;  Dec.  Dig.  «=» 
1002.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; A.  R.  Hamblen,  Special  Judge. 

Action  by  L.  Butler  and  wife  against  M,  L. 
Hughes  and  another.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

Stanley  Thompson,  of  Hotiston,  for  appel- 
lants. W.  F.  Carothers  and  R.  A,  Davis, 
Iwth  of  Houston,  for  appellees. 

H16GINS,  J.  Butler  and  wife  sued  to  re- 
cover the  title  and  possession  of  certain 
premises  in  city  of  Houston,  which  were  con- 
veyed by  them  to  M.  L.  Hughes  and  J.  J. 
Lyles  on  March  28,  1010,  and  to  cancel  the 
deed  of  conveyance.  The  interest  of  Lyles 
subsequently  passed  to  Hughes.  It  was  al- 
leged that  the  property  was  the  homestead 
of  Butler  and  his  wife  at  the  time  it  was 
conveyed,  and,  while  the  deed  upon  its  face 
was  absolute,  it  was,  in  fact,  intended  as  a 
mortgage,  and  was  given  to  secure  the  re- 
payment of  a  loan  of  $75  made  by  the  gran- 
tees to  the  grantors.  It  was  further  alleged 
that  the  loan  had  been  repaid.  In  response 
to  the  only  issue  submitted  to  the  Jury,  it 
was  found  that  the  conveyance  in  question 
was  intended  by  the  parties  thereto  as  se- 
curity for  a  loan;  whereupon  Judgment  was 
rendered  in  favor  of  api>ellees  as  prayed  for. 

The  only  question  presented  by  this  ap- 
peal is  the  sufficiency  of  the  evidence  to  sup- 
port the  Jury's  findings.  We  have  carefully 
examined  the  facts,  and  the  conclusion  is 
leached  that  the  evidence  abundantly  sup- 
ports the  finding.  It  will  serve  no  purpose  to 
state  the  same  in  detalL  The  issue  of  verac- 
ity between  the  defendants  and  plaintiffs 
was  sliarply  Joined,  and  by  the  Jury  resolved 
in  the  latter's  favor — ^a  conclusion  which 
this  court  deems  clearly  and  fully  supported 
by  the  evidence. 

Affirmed. 


HUGHES  et  aL  v.  COLBERT  et  ux. 
(No.  470.) 

{Coxat  of  Civil  Appeals  of  Texas.    El  Paso. 
Oct  14, 1915.) 

Appbai.  and  Ekbob  «=»1002— Review— Vxb- 
dict  on  conixictina  evidence. 

A  verdict  clearly  and  fully  supported  by 
tbe  evidence,  though  conSictlng,  will  not  be  re- 
versed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  i  3935-3037 ;  Dec.  Dig.  «=» 
1002.) 


Appeal  from  District  Court,  Harris  County ; 
A,  R  Hamblen,  Judge. 

Suit  by  Anderson  Colbert  and  wife  against 
M.  Ia.  Hughes  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Stanley  Thompson,  of  Houston,  for  appel- 
lants. W.  F.  Carothers  and  R  A.  Davis,  both 
of  Houston,  for  appellees. 

HIGGINS,  J.  Colbert  and  wife  sued  to  re- 
cover  the  title  and  possession  of  certain 
premises  in  the  city  of  Houston,  conveyed  by 
them  to  M.  L.  Hughes  and  J.  J.  Lyles  by  deed 
dated  February  28,  1910,  and  to  cancel  the 
deed  of  conveyance.  The  interest  of  Lyles 
subsequently  passed  to  Hughes.  It  was  al- 
leged that  the  property  was  the  homestead 
of  Colbert  and  his  wife  at  the  time  it  wa& 
conveyed,  and,  while  the  deed  upon  its  face 
was  absolute,  it  was,  In  fact,  intended  as  a 
mortgage,  and  was  given  to  secure  tbe  re- 
payment of  a  loan  of  $100  made  by  tbe  gran- 
tees to  the  grantors.  It  was  further  alleged 
that  the  loan  had  been  repaid.  In  response 
to  a  special  issue  submitted  to  the  Jury  it  was 
found  that  the  conveyance  in  question  was 
intended  by  the  parties  thereto  as  security 
for  a  loan;  whereupon  Judgment  was  ren- 
dered in  accordance  with  the  prayer  of  the 
petition.  . 

The  only  question  presented  by  this  ap- 
peal is  the  sufficiency  of  the  evidence  to 
support  the  finding  of  the  Jury  upon  the  is- 
sue indicated.  We  have  carefully  examined 
the  facts,  and  the  conclusion  is  reached  that 
the  evidence  abundantly  supports  the  finding. 
It  will  serve  no  purpose  to  state  the  same  in 
detail.  Tbe  issue  of  veracity  between  the 
defendants  and  plaintiffs  was  sharply  Joined 
and  by  the  Jury  resolved  in  the  latter's  favor 
— a  conclusion  which  this  court  deems  clear- 
ly and  fully  supported  by  the  evidence. 

Affirmed. 


HOUSTON  TRANSP.  CO.  v.  PEDEN  IRON 

&  STEEL  CO.  (No.  467.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Oct  14, 1915.) 

Appeai,  and  Ebrob  ^=>80  —  Decisions  Re- 
viewable—Final  Judgment— DisposAx  of 
Issues. 

In  an  action  on  a  note,  with  a  prayer  by  the 
indorser  that  on  judgment  for  plaintil!  he  nave 
judgment  over  ngainst  his  codefendant,  a  judg- 
ment for  plaintiff  not  disposing  of  the  prayer 
for  judgment  over  was  not  a  final  appealable 
judgment,  so  that  an  appeal  therefrom  would 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t§  429,  432,  433,  450,  456, 
457,  494-500;   Dec.  Dig.  «=s»80.] 

Error  from  District  Court,  Harris  County  ; 
Wm.  Masterson,  Judge. 

Suit  by  the  Peden  Iron  &  Steel  Company 
against  the  Houston  Transportation  Com- 
pany and  John  O.  Tod,  with  prayer  by  de- 
fendant Tod  that  on  Judgment  for  plaintiff 
he  have  Judgment  over  against  his  codefend- 
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ant  Judgment  for  plaintiff,  and  tbe  Hous- 
ton Transportation  Company  brings  error. 
Dismissed. 

John  O.  Tod,  of  Houston,  for  plaintiff  In 
error.  Baker,  Botts,  Parker  &  Garwood,  of 
Houston,  for  defendant  in  error. 

HARPER,  C.  J.  Plaintiff,  Peden  Iron  & 
Steel  Company,  brought  this  suit  against  the 
Houston  Transportation  Company  and  John 
G.  Tod,  defendants,  upon  certain  notes  for 
principal,  interest,  and  attorney's  fees.  The 
Houston  Transportation  Oomi»ny  answered 
by  general  denial,  and,  specially,  that  the 
charge  of  10  per  cent,  attorney's  fees  is  un- 
just, etc.  Defendant  John  G.  Tod  answered 
by  general  denial,  and  pleaded  specially  that, 
if  he  Is  liable  at  all  on  the  notes  sued  on,  it 
is  as  Indorser  thereof,  and  that  therefore 
he  prays  that,  if  any  Judgment  be  rendered 
in  faror  of  plaintiff  and  against  the  defend- 
ants, he  have  judgment  over  ag^ainst  his  co- 
defendant,  the  Houston  Transportation  Com- 
pany. 

The  Judgment  rendered  is  as  follows: 

"Be  it  remembered  that  on  this,  the  13th  day 
of  October,  1913,  came  on  to  be  heard  the  above 
numbered  and  entitled  cauae,  and  came  the 
plaintiff,  Peden  Iron  &  Steel  Company,  and 
announced  ready  for  trial,  and  also  came  the 
defendant  Houston  Transportation  Company,  by 
its  attorneys,  and  announced  ready  for  trial,  and 
also  came  the  defendant  John  G.  Tod,  in  person, 
and  announced  readjr  for  trial,  and  the  defend- 
ants in  open  court  withdrew  their  demand  for  a 
Jury,  and  all  matters  of  fact  and  law  were  sub- 
mitted to  the  court,  and  the  court,  having  heard 
the  pleadings  and  evidence,  is  of  the  opinion 
that  the  defendants  are  jointly  and  severally  in- 
debted to  the  plaintiff  In  the  sum  of  fourteen 
hundred  and  six  and  ^Vioo  ($1,406.72)  dollars, 
which  amount  piaintifll  is  entitled  to  recover 
from  said  defendants,  jointly  and  severally,  with 
interest  from  date  at  the  rate  of  eight  per  cent. 
(8%)  per  annum. 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  plaintiff,  Peden  Iron  &  Steel 
Company,  do  have  and  recover  of  and  from  the 
defendants,  Houston  Transportation  Company 
and  John  G.  Tod,  jointly  and  severally,  the 
sum  of  fourteen  hundred  and  six  and  t*/io» 
($1,406.72)  dollars,  with  interest  from  date  at 
the  rate  of  8  per  cent,  per  annum  and  all  costs 
of  suit,  for  which  let  execution  issue." 

It  wUl  be  noted  that  the  decree  does  not 
dispose  of  Tod's  plea  for  Judgment  over 
against  the  Houston  Transportation  Com- 
pany In  case  Judgment  is  rendered  against 
him,  without  which  it  is  not  a  final  Judg- 
ment Cook  V.  Fore,  37  a  W.  970;  Florence 
y.  Choice  et  al.,  124  S.  W.  436. 

The  appeal  is  ther^ore  dismissed. 


BARNES  &  MITCHELI,  et  al.  ▼.  CAMPBELL 
et  al.     (No.  7487.) 

(Court    of   Civil    Appeals   of   Texas.     Dallas. 

July  8,  1915.    Rehearing  Denied 

Oct  16,  1915.) 

1.  Vendok  and  PrmoHAfiEB  9=>23  —  Saix  — 
Right  to  Rescind. 

A  purchaser  of  a  tract  of  land  who  knew 
at  the  time  that  a  viaduct  connecting  the  lots 


with  the  business  portion  of  the  city  was  not 
built  cannot^  the  grantors  not  having  built  the 
viaduct,  rescind  on  the  ground  of  misrepresenta- 
tions contained  in  the  deed  platting  the  prop- 
erty, which  recited  that  a  viaduct  was  to  be  con- 
structed and  granted  the  dty  a  ri^ht  of  way  for 
the  building  of  a  viaduct  and  waived  any  dam- 
ages which  might  accrue,  for  it  appear^  that 
the  dty,  and  not  the  grantors,  were  to  build  a 
viaduct 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  gS  38,  40-43,  66;  Dec. 
Dig.  «=»33.] 

2.  Vendob  and  Pttschabeb  4=3>33  —  Rescis- 
BiON— Geodnds. 

Where  a  vendor  subsequently  agreed  with  a 
dty  for  the  constmction  of  a  viaduct  on  the 
property  sold,  a  statement  at  the  time  of  the  sale 
that  there  then  existed  a  contract  for  the  con- 
struction of  the  viaduct  is  so  ground  for  rescis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Ont  Dig.  S§  38,  40-13,  66;  Dec. 
Dig.  «=333.] 

3.  Vendor  aitd  Pttbohabeb  «=9llO— Sales- 
Res  ctssion. 

Where  the  ag%nt  of  a  landowner  represented 
to  purchasers  of  property  in  a  subdivision  that 
a  viaduct  leading  to  the  business  portion  of  the 
dty  would  be  subsequently  constructed,  a  breach 
of  that  agreement  does  not  warrant  resdssion 
unless  it  was  made  with  intent  to  deceive  and 
defraud. 

[Ey.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  196,  197;  Dec.  Dig. 
«=»110.1 

4.  Vendob   and    Pubcrasxb   «s383— Rescis- 
sion—Actions— Evidence. 

In  a  suit,  where  it  was  sought  to  readnd 
a  purchase  of  land  on  the  ground  of  misrepre- 
sentations as  to  future  actions,  held,  that  sndi 
misrepresentations  were_  not  fraudulently  made 
so  as  to  warrant  resdssion. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  38,  40-43,  66;  Dec. 
Dig.  <S=»33.] 

Appeal  from  District  C!ourt,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  L.  W.  Campbell,  Jr.,  and  others 
against  George  W.  Barnes  and  wife  and  John 
O.  Mitchell,  copartners  doing  business  as 
Barnes  &  Mitchell,  and  others.  From  an  oi^ 
der  granting  plaintiffs  a  temporary  Injunc- 
tion, defendants  appeal.  Injunction  dls- 
s<dved. 

Cockrell,  Gray  ft  MeBrlde,  of  Dallas,  for 
appellants.  Muse  ft  Muse  and  D.  W.  Camp- 
bell,  all  of  Dallas,  for  appellees. 

RAINBX,  C.  J.  This  is  an  appeal  from  an 
order  of  the  Forty-Fourth  district  court  of 
Dallas  county  granting  a  temporary  injunc- 
tion to  appellees  against  appellants  in  an  ac- 
tion wherein  L.  W.  Campbell,  Jr.,  and  Camp- 
bell-Harris Lumber  Company  sued  George  W. 
Barnes  and  wife,  Madge  Barnes,  and  John  O. 
Mitchell,  a  imrtnership  under  the  name  of 
Barnes  ft  Mitchell,  and  Ben  T.  Seay  and  Tom 
E.  Cranflll,  doing  business  as  partners  under 
the  name  of  Seay-Cranflll  Company,  the 
Dallas  Tmst  ft  Savings  Bank,  and  J.  D. 
Robinson,  the  object  of  the  suit  being  to 
rescind  a  contract  for  the  sale  of  land  situ- 
ated in  the  city  of  Dallas,  said  contract  hav- 
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ing  been  made  by  Ii.  W.  Campbdl,  Jr.,  wlt& 
Barnes  &  Mitchell. 

We  gather  from  the  sworn  petition,  on- 
Evers  and  eTldence  Introduced  that  Barnes 
&  Mitchell  in  1911  owned  a  40-acre  tract  of 
land.  They  liad  it  laid  off  into  blocks,  lots, 
and  struts  and  alleys,  and  had  a  map  there- 
of placed  upon  the  records  of  Dallas  connty. 
Said  plat  so  mapi>ed  and  recorded  was  desig- 
oated  "Baines  &  MltcheH's  Qrand  Avenue 
Addition."  This  map  did  not  designate  a 
''rladuct"  at  Merlin  street,  as  did  a  subse- 
qnent  map  recorded  a  few  weeks  thereafter, 
of  which  a  copy  is  hereto  attached. 


contained  in  said   addition  set  forth  and  de- 
scribed." 

Said  plot  or  tract  of  land  is  separated  from 
the  business  part  of  Dallas  on  the  north  by 
the  Santa  F£  Railroad,  and  Merlin  street  had 
only  been  oi>ened  up  to  said  railroad  and  the 
extension  of  said  street,  and  the  building  of 
a  viaduct  was  greatly  desired  for  the  ac- 
commodation of  those  purchasing  lots  in  said 
addition.  Barnes  &  Mitchell  resided  in  the 
state  of  Oklahoma,  and  Ben  T.  Seay,  tbdr 
attorney  in  fact,  looked  after  their  interests 
in  Dallas  and  superintended  the  sale  of  lots 
and  to  such  matters  as  pertained  to  said  ad> 


BAKne.'s  A»a  Mitchell.'^  G^an 


Av/CNUE  AoairiON. 


At  the  time  the  last  map  was  filed,  to  wit, 
December  2,  1911,  there  had  been  filed  for 
record  a  deed  of  dedication  from  Barnes  & 
Mitchell  to  the  city  of  Dallas,  which  deed 
was  dated  November  24,  1911,  and  had  been 
accepted  by  said  dty.  Said  deed,  after  set- 
ting out  a  strip  of  land  for  the  extension  of 
Merlin  street,  recites: 

"Whereas,  there  is  to  be  built  a  viaduct  on 
Ud  across  the  O.,  C.  &  8.  F.  R.  R.  tracks  and 
ri(ht  of  way  at  the  point  herein  described  as  the 
N.  end  of  the  strip  of  land  herein  conveyed  and 
dedicated,  the  said  grantors  herein,  tor  and  in 
consderation  of  the  premises  herein,  hereby  cov- 
enant and  agree  and  do  hereby  grant  to  the  dty 
of  Dallas  the  right  and  privil^e  to  construct  an 
adequate  and  suitable  approach  to  the  said  pro- 
posed viaduct  at  its  south  approach,  located  and 
•itnated  on  the  N.  end  of  South  Merlin  street, 
a*  herein  set  out,  and  a  sufficient  portion  of  said 
»nd  is  hereby  conveyed  to  the  city  of  Dallas 
for  soch  purpose,  and  we,  the  owners  and  hold- 
ers of  said  land,  hereby  expressly  give  the 
oty  of  Dallas  the  right  and  privilege  to  con- 
Btmct  said  approach  and  waive  any  claim  for 
damages  that  may  result  to  ouz  said  property 


ditlon.  During  the  year  1912,  at  different 
times,  L.  W.  Oampliell,  Jr.,  purchased 
through  Ben  T.  Seay  all  the  lots  in  said  ad- 
dition remaining  on  hand ;  the  consideration 
being  cash  and  notes  for  deferred  paymenta 
Said  notes  were  indorsed  by  Campbell-Har- 
ris Lumber  Company,  which  notes  were 
placed  with  the  Dallas  Trust  9c  Savings  Bank 
to  secure  an  indebtedness  due  it  by  Barnes 
&  Mitchell. 

On  December  27, 1912,  the  board  of  committ- 
sioners  of  the  city  of  Dallas  passed  an  or- 
dinance granting  to  the  Gulf,  Colorado  ds 
Santa  F6  Railroad  Company  the  privilege 
of  constructing  and  operating  certain  switch 
tracks  along  its  line  of  road  Just  north  of 
the  boundary  line  of  said  addition  in  con- 
sideration of  said  raUway  company  con- 
structing an  overhead  viaduct  across  its 
tracks  on  Merlin  street  for  the  puriwse  of 
extending  said  street.  Said  ordinance  was 
duly  accepted  and  agreed  to  by  said  raUway 
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company!  but  said  viaduct  bas  never  i>een 
constructed  up  to  this  time,  nor  any  effort 
made  to  do  so. 

Ai^ellee  sold  and  conveyed  a  numJber  of 
lots  to  Individuals,  some  of  whom  have  built 
upon  them.  Appellee's  petition,  in  effect, 
charges  that  he  was  deceived  and  induced 
to  enter  into  the  contract  for  the  purctiase  of 
said  lots  for  the  following  reasons :  (1)  That 
the  map  of  said  plat  first  recorded  did  not 
have  written  thereon  the  word  "viaduct,"  as 
indicated  on  the  second  plat  recorded;  (2) 
that  the  deed  of  dedication  made  by  Barnes 
&  Mitchell  to  the  city  of  Dallas  recited  that 
a  viaduct  was  to  be  built  across  the  Santa 
F£  track  on  Merlin  street;  and  (3)  that  said 
grantors  stated  that  a  contract  had  been 
made  to  build  said  viaduct,  aud  that  it  was 
assured  by  them  that  said  viaduct  would  be 
constructed  across  the  railroad  tracks  ou 
Merlin  street. 

[1,  2]  Appellee  evidently  knew  at  the  time 
of  purchase  of  the  lots  that  the  viaduct  was 
not  then  constructed.  He  should  not  have 
been  deceived  by  the  recitations  in  the  deed 
of  dedication  made  by  Barnes  &  Mitchell  to 
the  city  of  Dallas  that  they  were  to  construct 
the  viaduct  While  it  was  therein  recited 
that  a  viaduct  was  to  be  constructed,  said  re- 
cital was  made  merely  in  connection  with  the 
covenant  conveying  the  right  of  way  over  the 
property  and  releasing  it  from  all  damages 
that  might  accrue  to  adjoining  property  that 
might  arise  from  the  construction  of  the 
viaduct,  and  it  is  clear  therefrom  that  the 
dty  was  to  see  to  the  construction.  There 
is  no  express  agreement  alleged  in  the  peti- 
tion that  Barnes  &  Mitchell  were  to  construct 
the  viaduct,  and  if  they  stated  that  an  agree- 
ment then  existed  to  construct  the  same,  and 
said  agreement  did  not  then  exist,  an  agree- 
ment was  made  some  time  thereafter  to  so 
construct  between  the  city  of  Dallas  and  the 
railway  company,  which  rendered  said  state- 
ment harmless,  and  affords  ai^ellee  no 
ground  for  relief. 

[3]  This  leaves  for  consideration  the  ques- 
tion of  assurance  that  the  viaduct  would  be 
built,  which  assurance  was  made  by  Ben  T. 
Seay,  who  was  the  authorized  agent  of 
Barnes  &  Mitchell,  to  make  sales  of  said  lots, 
and  did,  in  fact,  make  the  sales.  This  as- 
surance was  not  a  representation  that  the 
viaduct  was  then  in  existence,  but  that  It 
was  to  be  erected  In  the  future.  Appellee 
may  have  relied  on  such  assurance,  and  be- 
lieved the  viaduct  would  be  built  at  some 
future  time.  But  was  such  reliance  and  the 
failure  to  build  such  as  authorized  a  recov- 
ery in  an  action  for  rescission  of  a  contract 
for  the  sale  of  land?    We  think  not 

In  Railway  Company  v.  Tltterington,  84 
Tex.  218,  19  S.  W.  472,  31  Am.  St  Rep.  39, 
where  action  was  for  the  rescission  of  a 
sale  of  land,  the  deed  conveyed  the  right  of 
way  over  the  land,  and  fraud  was  charged 
in  that  the  agent  represented  that  the  com- 
pany would  establish  and  maintain  a  passen- 


ger and  freight  depot  upon  the  land,  wbldi 
representation  bad  been  breadied.  Tlie  court 
held: 

"That  ordinarily  a  promise  to  perform  some 
act  in  the  future,  although  made  by  one  partjr 
as  a  representation  to  induce  the  other  to  enter 
into  the  contract,  will  not  amount  to  fraud  ia 
legal  acceptation,  though  subsequently  the  prom- 
ise is  without  any  excuse,  entirely  broken  and 
nonfulfilled.  This  ia  a  plain  and  well-eatablisb- 
ed  proposition  about  which  there  can  be  no  con- 
troversy; otherwise  every  breacli  ot  a  coiitiaot 
would  amount  to  fraud"— citing  Bigham  v.  Big- 
ham,  57  Tex.  238. 

The  court,  however,  bdd  that,  while  tbe 
above  was  the  true  rule,  there  was  a  well- 
founded  exception,  though  there  is  a  conflict 
in  the  authorities  upon  the  question.  Tbe 
exception  is  that  where  the  parties  make  the 
representation  with  the  intent  to  deceive  and 
defraud  with  no  Intention  to  perform  tbe 
promise. 

[4]  We  think  there  is  In  this  case  a  total 
failure  to  show  any  purpose  to  deceive  or 
defraud. 

Appellee  read  in  evidence  the  affidavit  of 
Ben  T.  Seay,  president,  and  T.  B.  Cranfill, 
vice  president,  who  compose  the  firm  of  Seay- 
Cranfill  Company,  and  represented  the  said 
Barnes  &  Mitchell  in  platting  and  laying  off 
the  streets  and  alleys  and  in  all  other  mat- 
ters pertaining  to  the  establishmoit  of  said 
addition,  and  represented  them  in  making 
sales  of  said  lots,  which  afiidavlt  states,  in 
effect:  While  the  plat  was  being  made  and 
before  it  was  placed  on  record,  negotiations 
had  begun  between  the  city  of  Dallas  and 
the  said  railway  company  looking  to  the 
building  of  said  viaduct  The  dty  required 
the  deed  of  dedication  from  Barnes  &  Mitch- 
ell conveying  the  right  of  way,  waiving  all 
damages  and  widening  Merlin  street  from 
50  to  60  feet  This  necessitated  the  making 
of  a  new  map,  which  was  recorded,  as  be- 
fore stated,  on  December  27, 1911.  The  deed 
and  map  were  the  result  of  the  joint  acts  of 
the  city  and  the  said  Barnes  &  Mitchell, 
and  were,  in  fact,  contemporaneous  trans- 
actions. That  the  filing  of  said  map  for  rec- 
ord showing  the  viaduct  was  not  done  until 
the  said  city  had  prepared  said  deed,  aud 
was  done  wholly  and  solely  in  reliance  upon 
the  good  intentions  of  said  city  aud  isaid 
railway  company  that  they  would  proceed 
with  the  building  and  completion  of  the  via- 
duct without  unusual  delay.  That  In  plac- 
ing said  lots  upon  the  market  and  in  selliug 
same  to  various  parties  they  advertised  and 
stated  orally  to  said  purchasers  that  said 
viaduct  was  assured  and  would  be  built  with- 
in a  reasonable  tlme^  which  statements  and 
advertisements  were  based  not  only  upon  the 
contract  made  in  said  deed,  but  on  the  oral 
assurance  of  the  members  of  the  board  of 
commissioners  and  representations  of  said 
railway  company  that  said  viaduct  would  be 
built  and  said  acts  were  done  by  said  agents 
in  perfect  good  faith,  and  affiants  believed  a 
majority  of  the  purchasers  bought  upon  the 
faith  they  had  In  the  affiants,  the  moniclpal 
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hoard  of  said  dty,  and  the  representations 
of  the  representatives  of  the  railway  com- 
pany. Hie  existence  of  sucb  a  vtadact  would 
preatly  enhance  the  valne  of  said  lots.  Hits 
affidavit  Is  nncontradlcted,  and  we  must  ac- 
cept it  as  embracing  the  true  facts  In  regard 
to  the  question  of  fraud  and  deceit 

As  we  understand  the  transaction,  there  Is 
nothing  In  the  record  to  show  deceit  or  fraud 
on  the  part  of  Barnes  &  Mitchell  or  their 
agents,  but,  on  the  other  hand,  It  shows  they 
acted  In  perfect  good  faith  In  trying  to  pro- 
care  the  hulldlng  of  the  viaduct. 

Believing  the  Injunction  was  improperly 
granted.  It  wUl  be  dissolved. 


BROOKS  V.  STATE.    (No.  8668.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  13, 

1915.) 
CKnnwAi,  IjAW  «=»636— Tbiai— Neoessitt  ot 

Defendant's  Pkesence. 
L'nder  C!ode  Or.  Proc.  1911,  art  646,  pro- 
Tiding  that  In  all  prosecutions  for  felonies  de- 
fendant must  be  personally  present  on  the  trial, 
and  that  he  must  liltewlse  be  present  in  all  cases 
of  indictment  or  information  for  misdemeanors, 
where  the  punishment  or  any  part  thereof  is  im- 
prisonment in  jaU,  where  on  a  trial  for  a  misde- 
meanor the  jury,  by  the  terms  of  the  statute, 
assessed  defendant's  punishment  at  six  months 
in  jail  in  addition  to  a  fine,  defendant's  absence 
from  the  courtroom  while  his  counsel  was  argu- 
ing a  motion  for  an  instructed  verdict,  in  the 
absence  of  the  jury,  required  a  reversal ;  de- 
fendant having  been  locked  in  jail,  and  not  vol- 
nntarily  absent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1465-14^,  2120;  Dec.  Dig. 
^=636.] 

Prendergnst,  P.  J.,  dissenting. 

Appeal  from  Maverick  County  Court;  Ben 
V.  King,  Judge. 

Z.  M.  Brooks  was  convicted  of  an  offense, 
and  be  appeals^     Reversed  and  remanded. 

David  E.  Hume,  of  Eagle  Pass,  for  appel- 
lant C.  0.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
for  soliciting  and  procuring  Clara  Brooks, 
a  female,  to  be  at  a  particular  place,  descrlb- 
hig  the  place,  for  the  purpose  of  meeting  and 
having  unlawful  sexual  intercourse  with 
Percy  Hamilton,  a  male  person. 

There  was  a  square  Issue  between  the 
state  and  the  defendant  as  to  this  matter 
on  the  facts.  There  is  an  issue  presented  by 
the  record  that  defendant  was  absent  during 
a  part  of  the  trial  of  his  case.  The  facts  In 
reference  to  this  matter  show  that  during  the 
argument  of  defendant's  attorney  for  in- 
structed verdict — that  is,  between  the  hours 
of  2  p.  m.  and  3  p.  m. — the  defendant  was 
locked  up  in  jail.  As  the  deputy  sheriff  tes- 
tified, he  was  "locked  up  good  and  tight  in 
the  county  Jail."  The  Jury  went  back  into 
the  courtroom  at  about  8  o'clock,  abbut  the 
same  time  the  officer  brought  In  the  defend- 
ant   About  1 :65  p.  m.  defendant's  attorney 


submitted  to  the  court  a  written  motion  for 
an  Instructed  verdict,  and  began  argument 
on  said  m'otlon,  which  argument  lasted  about 
an  hour,  during  which  time  neither  the  de- 
fendant nor  the  Jury  was  present  in  the 
courtroom.  As  the  defendant  went  In  de- 
fendant's attorney  was  Just  concluding  his 
argument  for  an  Instructed  verdict.  Defend- 
ant's attorney  began  said  argument '  about 
2  o'clock.  This  is  the  agreed  statement  of 
facts  approved  by  the  county  Judge  in  regard 
to  that  matter.  It  Is  also  stated  in  the  gen- 
eral statement  of  facts,  which  was  filed  on 
April  13th,  also  made  before  the  adjourn- 
ment of  court,  that  at  12 :30  p.  m.  the  court 
adjourned  until  2  p.  m.,  at  which  hour  the 
defendant's  attorney  t'egan  his  argument  lor 
an  Instructed  verdict,  and  concluded  said 
argument  at  3  p.  m.  At  the  conclusion  of 
the  argument  the  Jur'ors  and  the  defendant 
were  brought  into  the  courtroom.  So  the 
fact  seems  to  be  uncontroverted  that  defend- 
ant was  locked  up  in  Jail,  as  the  deputy 
sheriff  said,  "good  and  tight,"  at  the  time 
his  case  was  being  argued  to  the  court  on  the 
question  'of  an  Instructed  verdict  In  his  fa- 
vor. There  was  no  question  in  this  case 
like  that  In  Klllman  v.  State,  S3  Tex.  Cr. 
R.  570,  112  S.  W.  92.  In  that  case  the  de- 
fendant voluntarily  absented  himself  under 
the  circumstances  detailed  in  that  opinion, 
and  It  was  held,  under  the  circumstances  of 
that  case,  it  was  not  reversible  error,  but  in 
this  case  defendant's  absence  was  forced  by 
being  locked  up  by  the  d^uty  sheriff  In  the 
county  Jail. 

The  Revised  Criminal  Statutes  1911,  art. 
646,  provide: 

"In  all  prosecutions  for  felonies,  the  defend- 
ant must  be  personally  present  on  the  trial, 
and  he  must  likewise  be  present  in  all  cases  of 
indictment  or  information  for  misdemeanors 
where  the  punishment  or  any  part  thereof  is  im- 
prisonment in  jail." 

Part  of  the  punishment  In  this  case  is  im- 
prisonment. By  the  terras  'of  the  statute 
the  verdict  of  the  jury  alloted  defendant  six 
months  In  the  county  jail  in  addition  to  a 
fine  of  $50.  The  Klllman  Case,  supra,  is  not 
In  point.  The  other  authorities  (toUated 
under  the  statute,  we  think,  are  In  point,  and 
require  a  reversal  of  the  judgment. 

For  this  reason,  the  Judgment  vrill  be  re- 
versed, and  the  cause  remanded. 

PRENDEBGAST,  P.  J.  (dissenting).  The 
agreed  statement  of  facts  shows  that  all  that 
was  done  during  appellant's  absence  was 
that  "at  about  1:55  p.  m.  defendant's  attor^ 
ney  submitted  to  the  court  a  written  motion 
for  an  instructed  verdict,  and  began  argu- 
ment on  said  motion,  which  argument  lasted 
about  an  hour,  during  which  time  neither  the 
defendant  nor  the  jury  were  In  the  court- 
room"— simply  that,  and  nothing  more.  No 
complaint  of  this  was  made  at  the  time,  and 
no  objectfon  thereto  was  made  until  after  the 


^s»For  otlier  cases  ue  earn*  topw  and  KBY-NUMBEiR  In  all  Key-Numbered  Dlgeets  and  Indexes 

Google 


Digitized  by ' 


>8' 


448 


179  SOTJTHWE8TBJRN  BBPORTBR 


(Iter. 


trial  In  the  motion  for  a  new  trlaL  Tbla  Is 
a  misdemeanor  case.  I  tbink  this  was  no 
such  proceeding  or  -part  of  the  trial  as  the 
statute  contemplates  cannot  be  Ixad  in  the 
defendant's  absence.  No  possible  injury  Is 
shown  or  even  claimed  to  him.  It  was  too 
late  to  complain  after  the  trial. 


HAWKINS  V.  STATE.     (No.  3684.) 

<Court  of  Criminal  Appeals  of  Texas.    Oct.  13, 
1915.) 

1.  Cbiuinai.  Law   <g=>1098— AppeaI/— Statk- 
MBNT  OF  Facts— Form. 

A  statement  of  facts,  made  np  of  qneations 
and  answers,  cannot  be  considered ;  there  being 
no  statement  by  the  judge  in  approving  the 
statement  that  this  wag  necessary,  and  it  not 
appearing  to  have  been  necessary. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  2863,  2866 ;  Dea  Dig.  «=» 
1098.] 

2.  Obiminai.  Law  «=»T78  —  Inbtbuoiions  — 
BuBDEN  of  Pboof. 

An  instruction  that  in  all  criminal  cases  the 
burden  of  proof  is  on  the  state  is  usually  suffi- 
cient, unless  there  is  some  peculiarity  about  the 
case  requiring  the  court  to  charge  further  that 
the  burden  never  shifts  to  defendant,  especially 
where  there  is  no  proper  statement  of  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fj  1846-1852,  1854-1857,  1960, 
1967;   Dec.  Dig.  iS=778.] 

3.  CaiMiNAL  Law  <S=3330 — Bubdin  op  Proof. 

There  are  instances  in  which  the  burden  of 
proof  is,  or  may  be,  placed  on  defendant;  but 
this  usually  applies  to  special  matters,  like  non- 
age and  insanity,  and  does  not  include  any  case 
until  after  tlie  state  has  made  out  a  case  over- 
coming the  presumption  of  innocence  and  rea- 
sonable doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  721 ;   Dec.  Dig.  <6=>330.] 

4.  Cbimihal  Law  <8=»1119  —  Recobd  —  IIat- 
tkbs  Pbesented  fob  Beview. 

Where  defendant,  a  negro,  received  the  mini- 
mum punishment  for  the  oSense  of  which  he  was 
convicted,  and  there  was  no  statement  of  facts 
which  could  be  considered,  the  prosecuting  attor- 
ney's allusion  in  harsh  and  bitter  terms  to  the 
negro  race  was  not  ground  for  reversal,  as  the 
focts  may  have  been  overwhelming. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  2927-2830;  Dec.  Dig.  <8=9 
1119.] 

5.  Crihinai,  Law  ^=3720  —  ABOtniBNT  of 

COURSKI.. 

Prosecuting  attorneys  in  their  argument 
should  confine  themselves  to  legitimate  deduc- 
tions from  the  facts  as  they  apply  to  the  law  of 
the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1670,  1671;  Dec  Dig.  «=> 
720.] 

Appeal  from  District  Court,  San  Patricio 
Uonnty;  F.  O.  Chambllas,  Judge. 

John  Hawlcins  was  convicted  of  robbery, 
and  he  appeals.     Affirmed. 

O.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  robbery  with  firearms ;  his  punishment  be- 
ing assessed  at  five  years'  confinement  in  the 
penitentiary. 


[1]  The  statement  of  facta  is  made  up  of 
qoestlooB  and  answers.  The  motion  of  the 
Assistant  Attorney  General  to  strilce  oat  and 
not  consider  the  evidence  will  be  snstaJiied. 
Under  all  the  authorities,  and  under  oar  law, 
a  statement  of  facts  In  this  condition  cannot 
be  considered.  There  is  no  statement  by  the 
judge  in  approving  the  8tatem«it  of  facts  that 
this  was  necessary,  and  in  fact  it  seems  not 
to  have  been  necessary  to  so  arrange  the  evi- 
dence. 

[2, 3]  Ai^)ellant  requested  the  ooart  to 
charge  the  jury  that  .the  burden  is  on  the 
state,  and  never  shifter  to  the  defendant 
This  charge  was  refused.  In  the  charge  of 
the  court  this  lang:uage  is  found:  "In  all 
criminal  cases  the  burden  of  proof  is  on  the 
state.''  Usually  this  is  sufficient,  and  will  be 
treated  so,  unless  there  is  some  peculiarity 
about  the  case  that  will  require  the  court  to 
give  the  other  phase  of  it,  to  wit,  that  the 
burden  never  shifts  to  the  defendant  There 
are  instances  in  which  the  burden  is  or  may 
be  placed  on  the  defendant;'  but  that  does 
not  Include  any  case  until  after  the  state  has 
made  out  a  case  oyeroomlng-  the  presumption 
of  innocence  and  reasonable  doubt  That 
rule  usually  applies  to  special  matters,  lllce 
nonage  and  insanity.  We  think  that  the 
court  gave  a  sufficient  charge  aa  this  propo- 
sition as  presented  by  this  record,  and  espe- 
cially in  the  absence  of  a  statement  of  facts. 

[4,  S]  The  district  attorney  made  some 
rather  vigorous  remarks  with  reference  to 
the  negro  race,  defendant  being  a  negro, 
and  alluded  to  that  race  in  harsh  and  bitter 
terms.  Objection  was  urged  to  this  by  api>el- 
lant'8  counsel.  The  bill  redtee  that  the  court 
did  not  sbof^  the  district  attorney,  nor  did  he 
charge  the  Jury  to  disregard  tlie  remarks. 
However  that  may  be,  as  the  record  is  pre- 
sented, the  defendant  received  the  minimum 
punishment  The  facts  may  have  l)een  over- 
whelming. The  error  is  not  thought  to  be  of 
such  a  nature,  under  the  circumstances,  as  to 
require  a  reversal.  Had  the  defendant  re- 
ceived a  pnnlslunent  al>ove  the  minimum,  we 
might  have  quite  a  different  proposition,  and 
would,  in  the  mind  of  the  writer,  have  a  very 
serious  question  In  the  case.  We  wish  again 
to  admonish  the  prosecuting  officers  against 
such  !<peeche&  Such  tiemarks  ought  not  to  be 
permitted,  nor  ought  they  to  be  indulged,  and 
we  again  request  tlie  trial  courts  to  use  Ju- 
dicial authority  In  regard  to  these  matters. 
They  are  unnecessary,  and  often  lead  to  re- 
versal of  cases,  when  without  it  such  rever- 
sal might  not  occur.  Prosecuting  officers 
should  confine  themselves  to  legitimate  deduc- 
tions from  the  facts  as  they  apply  to  the  law 
of  the  case.  This  is  enough,  and  a  convictloa 
secured  by  means  Independent  of  the  admit- 
ted facts  frequently  brings  about  reversals. 
It  is,  however,  under  the  circumstances, 
thou^t  not  advisable  to  reverse  this  judg- 
ment for  these  Improper  remarks. 

The  judgment  is  ordered  to  be  affirmed. 
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GOUQH  v.  TLLX&OJB  CENT.  B.  00. 
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GOUGH  T.  ILLINOIS  CENT.  E,  CO. 
(Coort  of  Appeals  of  Kentucky.    Not.  6,  1915.) 

1.  Appkai.  aits  Kbror  ^s>2— Bioht  to  Ap- 
piAi/— What  Law  Qovebns. 

The  law  in  force  at  the  time  an  appeal  Is 
granted  controls  the  right,  as  it  Is  a  privilege 
which  can  be  given,  taken  away  or  restricted 
b;  legislative  authority. 

[Ed.  Note.— For  other  cases,  see  Apoeal  and 
Error,  C«nL  Dig.  U  S-7, 1882,  2421 ;  Dec.  Di«. 
«=>2.) 

2.  Appkai.  and  Kbbob  ®=>45— RiaHT  TO  AP- 

PEAI>-Dl8iaSSAI.. 

Ky.  St.  S  060,  snbsec.  1,  declares  that  no 
appeal  shall  be  taken  to  the  Conrt  of  Appeals 
from  a  judgment  for  the  recovery  of  money  or 
personal  property  if  the  value  be  less  than  $50U, 
exclnsive  of  costs,  save  that  the  Conrt  of  Ap- 
peals may  grant  an  appeal,  when  satisfied  that 
the  ends  of  justice  require  the  judgment  to  be 
reversed,  vvhen  the  amount  exceeds  $200,  or 
when  the  construction  of  a  statute  or  the  Con- 
stitution is  in  issue.  Subsection  3  provides  that, 
if  the  court  is  satisfied  that  an  appeal  should  not 
be  granted,  tKe  motion  therefor,  where  the 
amount  in  controversy  is  less  than  $500,  should 
be  overruled  without  a  written  opinion.  The 
amount  in  controversy  as  shown  by  the  record 
was  less  than  $500,  and  the  bill  of  exceptions 
•bowed  that  neither  the  construction  nor  va- 
lid!^ of  a  statute  or  of  the  Constitution  was 
involved,  and  that  there  was  no  error  prejudi- 
cial to  the  substantial  rights  of  appellant. 
Htld,  that  the  appeal  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8$  152-155.  157.  158,  17»- 
176,  178-184,  186-107;   Dec.  Dig.  «=p45Li 

Appeal  from  Oiicult  Court,  GraveB  Coun- 
ty. 

Action  between  Minnie  0.  Gongh  and  the 
Illinois  Central  Railroad  Company.  From  a 
judgment  for  tbe  latter,  the  former  appeals. 
Appeal  dismissed. 

W.  jr.  Webb,  of  Mayfleld,  for  appellant 
Gas  Tbonas  and  Bobbins  ft  Bobbins,  all  of 
Mayfleld,  and  Trabue,  Doolan  &  Cox,  of 
Lonlsvllle,  tor  appdlee. 

HtJBT,J.  [1]  Tbe  appeal  in  this  case  was 
granted  on  the  3d  day  of  December,  1914. 
The  law  in  force  at  tbe  time  an  appeal  Is 
granted  controls  tbe  right  of  appeal.  Hale 
T.  Grogan,  106  Ky.  311,  60  S.  W.  257,  20  Ky. 
Law  Bep.  1857.  The  right  of  appeal  is  a 
privilege  and  can  be  given,  taken  away,  or 
restricted  by  the  l^^atlve  authority. 

[2]  Section  950,  subsection  1,  Ky.  Statutes, 
provides  among  other  things: 

"But  no  appeal  shall  be  taken  to  the  Court  of 
Appeals  as  a  matter  of  right  from  a  judgment 
for  tlie  recovery  of  money  or  personal  property, 
or  any  interest  therein,  or  to  enforce  any  lien 
thereon,  if  tbe  value  in  controversy  be  less  than 
five  hundred  dollars,  exclusive  of  interest  and 
costs." 

The  section,  supra,  further  provides  that 
tbe  Court  of  Appeals  may  grant  an  appeal 
when  it  is  satisfied  from  an  examination  of 
the  record  that  the  ends  of  Justice  require 
that  the  Judgment  appealed  from  should 
be  reversed,  if  the  value  of  the  amount  or 
thing  in  controversy,  exclusive  of  interest 
and  cost,  is  as  much  as  $200,  or  when  the 


construction  or  the  vaUdtty  o£  a  statute  or 
the  construction  of  a  section  of  the  Constl- 
tutioti  is  necessarily  and  directly  put  in  issue, 
and  a  correct  decision  of  the  case  cannot  be 
had  without  r"'^"g  on  the  validity  of  the 
statute  or  construing  the  section  of  the  Con- 
stitution, or  statute  lnvo>lved. 

Subsection  8  of  section  950,  supra,  regulates 
the  manner  la  which  this  court  may  grant 
an  appeal  when  tbe  amount  in  controversy 
is  as  much  as  $200  and  less  than  $500.  It 
further  provides,  in  reference  to  when  the 
amount  in  controversy  is  as  mncA  as  $200 
and  less  than  $500: 

"If  the  court  decides,  after  an  examination  of 
the  record,  that  the  appeal  should  not  be  grant- 
ed, the  motion  shall  be  overruled  without  a  writ- 
ten opinion." 

This  has  reference  to  the  motion  for  an 
appeal  in  this  court,  as  provided  by  said  sub- 
sectlMi  3,  supra,  and  rule  20  of  tbe  court. 

Under  a  former  statute,  whldi'  fixed  the 
minimum  sum  at  $200,  from  a  Judgment  ei- 
ther for  granting  or  refusing  a  recovery,  an 
appeal  could  be  taken,  it  was  held  by  this 
court  that,  either  in  the  case  of  an  appeal 
being  granted  by  the  court,  which  rendered 
the  Judgment  from  which  tbe  appeal  was  tak- 
en, ae  where  granted  by  the  clerk  of  this 
court,  that  if  the  record  demonstrated  con- 
clusively, that  the  amount  in  controversy 
was,  in  fact,  less  than  $200,  the  appeal  would 
be  dismissed  upon  or  without  motion.  Thom- 
as V.  Thomas,  162  Ky.  630,  172  8.  W.  1064; 
Louisville  Property  Coi  v.  Whitley  County 
Stave  Ca,  163  Ky.  336,  173  S.  W.  783;  Smith 
V.  O.  &  O.  By.  Co.,  118  Ky.  825,  82  S.  W.  410 ; 
K.  &  P.  Lumber  Obw  v.  Sledge^  143  Ky.  137, 
135  S.  W.  108O;  Renaker  et  aL  v.  Adams  et 
al.,  146  Ky.  513,  142  S.  W.  1013;  Morgan  v. 
Johnson,  168  Ky.  417,  166  S.  W.  649;  Chen- 
ault  V.  Bank  of  Arlington,  169  Ky.  104,  166 
S.  W.  789.  These  decisions  rested  upon  tbe 
fact  that,  if  tbe  amount  in  controversy  was 
not  as  mudi  as  $200,  this  court  had  no  Juris- 
diction. These  dedslmis  further  held  that 
the  value  In  controversy  must  be  the  actual 
amount  of  the  controversy,  in  fact,  regard- 
less of  the  claims  of  the  parties. 

Under  the  present  statute  governing  the 
right  of  appeals,  this  court,  in  an  action  for 
the  recovery  of  money,  does  not  have  Juris- 
diction  of  an  appeal  unless  the  value  of  the 
amount  In  controversy  is  not  less  tlian  $500, 
or  unless  the  value  of  the  amoimt  in  contro- 
versy is  as  much  as  $200,  and  the  court  Is 
saUsfled,  from  an  examination  of  the  record, 
that  the  ends  of  Justice  require  the  Judgment 
appealed  from  to  be  reversed,  or  the  con- 
struction or  validity  of  a  statute  or  the  con-, 
structlon  of  a  section  of  the  Constitution  is 
necessarily  and  directly  put  in  Issue,  and  a 
correct  decision  of  the  case  cannot  be  bad 
without  passing  upon  the  validity  of  the  stat- 
ute or  construing  the  section  of  the  Consti- 
tution or  statute  invcdved. 

The  evidence  contained  in  the  bill  of  ez- 
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ceptions  in  tbls  case,  which  Is  a  suit  for  the 
recovery  of  money,  only  demonstrates  con- 
clusively that  the  amount  In  controversy  and 
claimed  by  appellant  is  much  lesci  than  $500, 
and  while  there  is  some  evidence  tending  to 
shoiw  that  the  amount  in  controversy,  exclu- 
sive of  Interest  and  costs,  is  in  excess  of 
$200,  an  examination  of  the  record  does  not 
show  any  error  prejudicial  to  the  substantial 
rights  of  the  apijellant,  and  does  not  satisfy 
the  court  that  the  ends  of  Justice  require  a 
reversal  of  the  judgment  Neither  the  con- 
struction or  validity  of  any  statute  or  any 
section  of  the  Constitution  is  involved. 

The  appeal  is  therefore  dismissed,  without 
any  written  opinion  upon  the  merits  of  the 
controversy. 


CHAPMAN  V.  FREEMAN.* 
iCourt  of  Appeals  of  Kentucky.    Nov.  4,  1915.) 

Schools  and  Scuool  DisxRliers  iS=»53— Trcs- 
TEEs— Election— Title  to  Office— Action 
FOB  Office. 

Under  Ky.  St  §  4485,  providing  that  the 
board  of  trustees  of  graded  schools  shall  ap- 
point the  officers  to  bold  elections,  who  shaU 
make  returns  of  poll  books,  and  certify  the  re- 
sult of  the  elections  to  such  board^  who  shall 
examine  and  compare  the  same,  and  issue  certifi- 
cates to  the  persona  foard  to  be  elected,  one  has 
not  title  to  the  office  of  trustees,  so  as  to  have 
right  to  maintain  action  to  enjoin  another  from 
asserting  title  to,  or  exercising  tlie  duties  of, 
such  office,  he  not  having  a  certificate  from  the 
board,  issuance  of  which  he  could,  if  necessary, 
compel  by  mandamus,  but  the  officers  appointed 
to  bold  the  election  certifying  the  result,  show- 
ing his  election,  to  the  superintendent  of  schools, 
and  he  administering  the  oath  of  office  to  those 
returned  as  elected. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §§  113,  127-185; 
Dec.  Dig.  €=>53.] 

Appeal  from  Circuit  Court,  McCreary, 
County. 

Action  by  J.  B.  Freeman  against  John 
Chapman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  with  directions. 

John  W.  Sampson,  of  WhiUey  City,  J.  W. 
Rawlings,  of  Danville,  and  I.  N.  Steely,  of 
Williamsburg,  for  appellant  James  Denton, 
of  Somerset,  and  Stephens  &  Gllreath,  of 
Whitley  City,  for  appellee. 

CARROLL,  J.  The  appellee,  Freeman, 
claiming  to  have  been  elected  as  one  of  the 
trustees  of  the  Greenwood  graded  school,  in 
McCreary  county,  and  afterwards  made 
chalitnan  of  the  board,  brought  this  suit 
against  the  appellant.  Chapman,  to  enjoin 
him  from  attempting  to  exercise  the  duties  of 
the  office  of  chairman  of  the  board  of  trus- 
lees  and  holdln.cr  himself  out  as  a  member  of 
the  board  and  chairman  thereof.  The  circuit 
court  granted  Freeman  the  relief  prayed  for, 
and  Chapman  appeals. 

It  appears  that  at  an  election  held  In  May, 
1915,  for  the  purpose  of  electing  three  trus- 
tees, at  which  election  Chapman,  who  was  a 
member  of  the  old  board,  was  a  candidate 


for  re-election.  Freeman  was  elected  as  one 
of  three  nevr  members ;  Chapman  being  de- 
feated f«r  re-election.  After  this  Chapman, 
who  had  been  chairman  of  the  <dd  board,  un- 
dertook to  continue  to  exercise  or  attempt 
to  exercise  the  duties  of  the  office  of  chair- 
man, claiming  that  Freeman,  who  was  also 
undertaking  to  exercise  the  duties  of  the  of- 
fice by  virtue  of  his  election  in  May,  1915, 
was  not,  in  fact  elected,  or  entitled  to  act  as 
a  member  of  the  board,  for  reasons  that  will 
be  presently  pointed  out  Whereupon,  as 
stated,  Freeman  brought  this  suit 

Section  4486  of  the  Kentucky  Statutes  pro- 
vides: 

"After  the  first  election  provided  for  in  this 
law  shall  have  been  held,  the  tax  voted,  trustees 
elected,  and  the  graded  common  school  organized, 
the  board  of  trustees  shall  appoint  the  officers  to 
hold  all  other  elections,  which  officers  shall 
take  an  oath  to  be  under  the  same  responsibil- 
ities and  subject  to  the  same  penalties  as  the 
officers  holding  state  or  county  elections,  only 
they  shall  make  returns  of  pod-books,  and  cer- 
tify the  result  of  the  elections  to  the  board  of 
trustees,  who  shall  examine  and  compare  the 
same  and  issue  certificates  to  the  persona  found 
to  be  elected." 

It  will  be  observed  that  under  this  section 
the  board  of  trustees  should  appoint  the  elec- 
tion oflicers  and  that  the  offlcers  should  re- 
turn the  poll  books  and  certify  the  result  of 
the.  election  to  the  board,  who,  after  examin- 
ing and  comparing  the  same,  should  issue 
certificates  to  the  persons  found  to  be  elect- 
ed. There  were  five  candidates  for  trustee 
at  the  election,  namely.  Freeman,  Chapman, 
Young,  Treadway,  and  Clarli.  Freeman, 
Clark,  and  Toung  each  received  more  votes 
than  did  Treadway  or  Chapman,  and  so  the 
offlcers  of  election  certified  to  the  county 
superintendent  of  schools  that  Freeman, 
Young,  and  Clark  had  been  elected  trustees, 
and  the  county  superintendent  of  schools  ad- 
ministered the  oath  of  office  to  these  per- 
sons, and  thereupon  they  entered  upon  the 
discharge  of  their  duties  as  trustees  of  the 
graded  school,  although  the  result  of  the 
electlcm  was  not  certified  by  the  trfficers  of 
election  to  the  board  of  trustees,  nor  did  the 
board  of  trustees  Issue  a  certificate  of  elec- 
tion to  either  Freeman,  Clark,  or  Young. 

On  this  appeal  it  is  insisted  that  the  peti- 
tion of  Freeman  should  have  l)een  dismissed 
in  the  lower  court  because,  assuming  that 
Chapman  was  interfering  with  him  In  dis- 
charging the  duties  of  the  office  of  trustee. 
Freeman  could  not  maintain  an  action  to 
prevent  this  interference,  as  the  election  re- 
turns had  not  been  returned  to  the  board  of 
tru.stees,  or  examined  and  compared  by  them, 
nor  had  they  Issued  to  Freeman  the  certifi- 
cate of  his  election.  Taking  this  as  a  basis, 
the  argument  is  made  that  Freeman,  at  the 
time  he  brought  this  suit,  was  not  a  trustee 
of  the  graded  school,  and,  of  course,  if  this 
position  Is  well  taken,  he  could  not  maintain 
this  action. 

A  strict  and  literal  observance  of  the  stat- 
ute should  not  be  required,  where  the  elec- 
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tion  has  been  honesUy  conducted  and  the 
result  fairly  aniyed  at  All  that  Is  neces- 
sary is  that  there  should  be  a  substantial 
compliance  with  the  requirements  of  the 
statute.  But  elections  like  this  are  to  be 
held  under  the  supervision  and  direction  of 
tbe  board  of  trustees  of  the  graded  school, 
and  it  Is  the  duty  of  the  officers  of  election 
appointed  by  them  to  return  the  poll  books, 
with  their  certificate,  showing  the  result,  to 
the  board  of  trustees,  and  the  duty  of  the 
board  of  trustees  to  examine  and  compare 
the  same,  and,  If  correct,  to  issue  certificates 
to  the  persons  found  to  be  elected.  And  the 
Ifsual  of  a  certificate  by  the  board  to  the  per- 
son found  by  It  to  have  been  elected  Is,  we 
think.  Indispensable  to  confer  upon  the  per- 
son elected  the  right  to  maintain  an  action 
to  prevent  interference  by  another  who  is 
also  claiming  the  office.  It  is  the  certificate 
that  gives  the  person  elected  title  to  the  of- 
fice, and  although  a  person  may  have  re- 
ceived the  majority  of  the  votes  at  an  elec- 
tion regularly  held,  until  he  has  this  Insignia 
of  office,  he  is  not  in  a  position  to  bring  a 
salt  like  this. 

There  is  no  claim  in  ttiis  case  that  fhe 
board  of  trustees  refused  to  issue  a  certifi- 
cate to  Freeman ;  but,  if  such  a  case  should 
arise,  a  trustee  who  was  elected  could  com- 
pel the  board  by  mandamus  proceedings  to 
Issue  him  a  certificate.  In  behalf  of  Free- 
man the  argrument  Is  made  that,  although  he 
did  not  have  a  certificate  from  the  board  of 
trustees  showing  his  election,  he  was,  never- 
theless, a  de  facto  officer,  and  therefore  bad 
a  right,  not  only  to  discharge  the  duties  of 
tbe  office,  but  to  maintain  an  action  against 
Chapman  for  disturbing  him  in  the  perform- 
ance of  his  duties. 

We  do  not  find  It  necessary  in  this  case 
to  determine  the  extent  of  the  right  of  a 
de  facto  trustee  to  discharge  the  ordinary 
duties  of  the  office  in  a  case  where  his 
power  Is  questioned.  ^The  point  presented 
as  necessary  to  a  decision  does  not  require 
us  to  go  any  further  than  to  hold  that  a 
certificate  showing  his  election  is  necessary 
to  confer  upon  a  trustee  claiming  to  be 
elected  tbe  right  to  enjoin  another  person 
from  asserting  title  to  the  office.  In  Hughes 
V.  Roberts,  142  Ky.  142,  134  S.  W.  168,  Ann. 
Cas.  1912D,  148,  the  court  dted  with  ap- 
proval from  a  North  Oarollna  case  the  fol 
lowing: 

"An  essential  dement  of  a  valid  election  is 
that  it  shall  be  held  by  lawful  authority,  sub- 
stantially as  prescribed  by  law.  It  is  not  suffi- 
cient that  it  De  simply  conducted  honestly ;  it 
most  as  well  have  legal  sanction.  The  statutory 
provisions  and  regulations  in  respect  to  public 
elections  in  this  state  must  be  observed  and  jne- 
vail,  certainly^  in  their  substance.  Otherwise, 
the  election  will  be  void,  and  so  treated.  There- 
fore the  contention  that,  if  the  election  in  ques- 
tion was  simiily  conducted  fairly  and  honestly, 
it  was  valid,  is  unfounded." 

In  Watkins  v.  Snyder,  148  Ky.  733,  147  S. 
W.  880,  Watkins  brought  a  suit  against  Sny- 


der to  obtain  the  possession  of  an  office.  The 
circuit  court  sustained  a  demurrer  to  his  pe- 
tition and  he  appealed.  In  tbe  opinl(Hi  the 
court  said: 

"The  demurrer  to  the  petition  was  ijroperly 
sustained,  for  the  reason  that  tbe  plaintifT  must 
recover,  if  at  all,  on  the  strength  of  his  own  ti- 
tle, and  he  shows  no  right  in  himself  to  the  of- 
fice. He  has  neither  a  certificate  of  election 
from  the  proper  authorities  nor  a  commission 
from  the  Governor.  Although  he  received  a  ma- 
jority of  the  votes  cast  at  the  election,  and  al- 
though the  election  was  valid  in  every  other  re- 
spect, still  he  is  not  entitled  to  be  inducted  in- 
to office  until  the  result  of  the  election  has  been 
determined  in  the  manner  prescribed  by  law. 
If  any  officer  has  failed  to  do  his  duty  in  the 
premises,  his  remedy  is  by  mandamus  against 
that  officer." 

To  the  same  effect  are  Wilson  v.  Tye,  126 
Ky.  34,  102  S.  W.  856,  31  Ky.  liaw  Rep.  491; 
Doraln  v.  Walters,  132  Ky.  04,  116  S.  W. 
313 ;  Wooton  V.  Wheeler,  149  Ky.  62,  147  S. 
W.  914. 

Wherefore  the  judgment)  is  reversed,  with 
directions  to  dismiss  the  petition. 


HESTER  V.  HESTEB. 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1915.) 

1.  WrrNEssES  «s»60— Htjsband  and  Witb— 
When  Cojipetent— Divorce. 

In  a  wife's  action  for  divorce  upon  the 
ground  that  the  husband  had  attempted  to  in- 
jure her,  so  as  to  indicate  probable  danger  to 
her  life  or  great  bodily  injury  if  she  remained 
with  him,  it  was  error  to  allow  the  wife  to  tes- 
tify as  to  her  residence,  since  under  the  specific 
provisions  of  Civ.  Code  Prac.  g  606,  as  amended 
by  Act  March  15,  1912  (Acta  1912,  c.  104), 
the  husband  and  wife  are  competent  witnesses 
against  each  other  in  an  action  for  divorce  only 
upon  the  issue  of  probable  danger  or  great  bodily 
injury  to  the  wife  as  specified  therein. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  167-173;    Dec.  Dig.  <S=>60.] 

2.  CouBTB  «=>223— Oomti  ow  AppeaiB— Jo- 

BISDICTION. 

The  Court  of  Appeals  has  no  jurisdiction 
to  reverse  a  judgment  granting  a  divorce. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  g§  000,  601,  603-606;  Dec.  Dig.  <S:»223.] 

3.  DivoBCE  ^=»286— Restoration  of  Peopeb- 
tt—Appeait— Findings — Concldbivenks*— 
Evidence— Effsct. 

Where,  in  an  action  for  divorce  bjf  the  wife, 
there  is  a  prayer  for  money  belonging  to  her 
wrongfully  withheld  by  the  husband,  and  the  evi- 
dence on  that  issue  is  such  as  to  leave  the  mind 
in  doubt  as  to  the  truth,  the  finding  of  the  chan- 
cellor will  not  be  disturbed  on  appeal. 

FEd.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S§  769,  770;  Dec.  Dig.  «=s286;  Appeal 
and  Error,  Cent  Dig.  {  608.] 

Appeal  from  Circuit  Court,  Simpson 
County. 

Action  by  Sarah  Hester  for  divorce  from 
Dan  Hester,  and  the  restoration  of  property 
and  money.  From  a  Judgment  granting  a 
divorce,  but  refusing  to  restore  property  or 
money,  plaintlfC  appeals.    Affirmed. 

John  J.  MUliken,  of  Franklin,  for  appel- 
lant G.  W.  Merritt,  of  Russeilville,  for  ap- 
pellee. 
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HANNAH,  J.  Sarah  Hester  sued  Dan 
Hester  In  the  Simpson  circuit  court  for  a  di- 
vorce from  the  bonds  of  matrimony.  She 
obtained  It,  but  appeals  from  the  Judgment 

[1,2]  Tbe  cause  of  divorce  alleged  In  the 
petition  was  an  attempt  to  Injure  the  plaintiff, 
such  as  Indicated  probable  danger  to  her  Ufe 
er  great  bodily  Injury  from  her  remaining 
with  the  defendant  Section  606  of  the  Civil 
Code,  as  amended  by  the  act  of  March  15, 
1912  (Acts  1912,  c.  104),  provides  that  in 
actions  for  divorce,  where  such  a  charge  Is 
made,  either  or  both  the  parties  may  testUy. 
But  this  means  only  that  they  may  testt^ 
concerning  facts  bearing  upon  the  grounds 
relied  on  as  specified  In  the  act  By  that 
amendment  the  wife  was  not  made  a  compe- 
tent witness  to  prove  the  facts  In  respect 
of  her  residence  as  was  done  In  this  case; 
and,  there  being  no  proof  other  than  her  own 
In  that  respect  the  chancellor  should  not 
have  granted  the  divorce.  Section  422  of  the 
Civil  Code.  However,  we  have  no  Jurisdic- 
tion to  reverse  the  Judgment  granting  a  di- 
vorce. 

[3]  2.  It  was  charged  In  the  petition  that 
the  defendant  had  In  bis  possession  about 
$2,000  of  the  plaintiff's  money,  and  plaintiff 
complains  because  the  Judgment  did  not  or- 
der the  restoration  of  this  sum  to  her.  This 
was  a  second  marriage  for  both  of  the  par- 
ties. The  plaintiff  was  in  comfortable  dr- 
cum  stances  at  the  time  of  the  marriage,  and 
is  yet  so.  The  defendant  had  no  property  of 
any  consequence  at  that  time,  and  has  but 
little  now.  He  was,  however,  a  trader  of 
no  mean  ability;  and  It  seems  from  the 
record  that  by  dealing  In  live  stock,  which  he 
purchased  with  funds  advanced  to  him  from 
time  to  time  by  his  wife,  he  earned  some 
profits.  She  admits  that  he  repaid  to  her 
several  sums  which  she  so  advanced  to  him, 
but  Claims  that  he  failed  to  repay  others; 
and  on  this  question  the  competent  evidence 
Is  conflicting  and  very  unsatisfactory.  The 
trouble  between  them  while  they  lived  to- 
gether seems  to  have  been,  not  so  much  the 
failure  to  repay  these  sums  as  their  Inabili- 
ty to  agree  as  to  who  wag  entitled  to  the 
profits  arising  out  of  these  transactions,  and 
as  to  which  should  carry  the  money.  The 
husband  contended  that  it  was  Inconvenient 
and  embarrassing  to  be  comi)elled  to  return 
home  to  get  money  every  time  he  purchased 
property,  and  the  wife  Insisted  that  she  had 
been  the  treasurer  of  the  first  marital  firm 
with  which  she  was  connected,  and  that  a 
second  term  in  that  <^ce  was  not  inhibited 
by  the  Constitution  or  the  law  of  the  land. 
And  about  this  they  could  not  agree. 

There  was  no  laoyer  in  the  petition  for 
the  restoration  of  property,  but  as  there 
was  quite  a  great  deal  of  testimony  in  the 
record  upon  this  subject,  we  assume  that  the 
chancellor  (although  the  Judgment  makes  no 
mention  of  this  Issue  and  merely  grants  the 


divorce  with  costs.  Including  a  fte  to  plain- 
tiff's attorneys)  considered  tbe  matter,  and 
that  he  declined  to  rendn:  any  Judgment 
against  the  defendant  in  this  respect  becaose 
of  the  unsatisfactory  and  Indefinite  state  of 
the   proof. 

Upon  a  consideration  of  the  evidence  In 
respect  of- this  claim  concerning  money  loan- 
ed to  the  defendant  and  Its  repayment  the 
mind  Is  left  In  doubt  as  to  the  truth  of  the 
matter;  and,  where  this  is  the  case,  the  find- 
ing of  the  chancellor  will  not  be  disturbed  on 
appeal.  Roblnson-Pettlt  Ca  v.  Sapp,  160  Ky. 
445,  169  S.  W.  869;  Gragg  v.  Barton's  Adm'x, 
161  Ky.  210,  170  S.  W.  621. 

Judgment  affirmed. 


BOONE  «t  OL  V.  ROBINSON  «t  oL 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1916.) 

BOTJNDABIXS     4=»46— AORKElaERT— SlBTXcrr. 

There  having  been  no  shortage  in  a  lot, 
when  partitioned  between  B.  and  B.,  B.  waived 
no  rights  and  conceded  no  part  of  his  share, 
where  he,  while  erecting  a  partition  fence,  on 
claim  of  B.  that  there  was  a  shortage,  agreed 
to  remove  the  fence  if  it  should  later  be  estab- 
lished that  he  had  inclosed  m<we  than  the  part 
to  which  he  was  entitled,  though  it  developed 
that  B.  had  permitted  another  to  encroach  on 
his  part  of  the  lot 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  fi  212-226,  249-251;  Dec.  Dig.  <9=> 
4&] 

Appeal  from  C9rcnlt  Court,  Clark  County. 

Action  by  Mary  E.  Boone  and  ottiera 
against  William  S.  Robinson  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
T/eal.     Affirmed. 

J.  Smith  Hays,  Elmer  D.  Hays,  and  3. 
Smith  Hays,  Jr.,  all  of  Winchester,  for  ap- 
pellants. J.  U.  Stevenson,  of  Wlndiester, 
for  appellees. 

NUNN,  J.  Ibis  Is  a  seomd  appeoL  The 
appellees  were  the  plaintiffs  below,  and  at 
the  first  trial  demurrer  was  SHjstalned  to 
their  petition.  This  court  held  that  the 
petition  stated  a  cause  of  action,  and  tlie 
Judgment  was  reversed.  161  Ey.  715,  152 
S.  W.  753,  Ann.  Cas.  1916A,  852.  Issues  were 
then  Joined,  and  upon  the  proof  the  court 
rendered  a  Judgment  for  defendants,  and  the 
plaintiffs  again  appeaL 

The  heirs  at  law  of  J.  W.  Ried's  deceased 
wife,  who  are  the  appellants  here,  and  J.  W, 
Rled  owned  Jointly  a  lot  In  Winchester) 
fronting  38  feet  and  5  inches  on  Main  street, 
and  extending  210  feet  to  on  alley  in  the 
rear.  August  1,  1908,  Rled  and  the  heirs  at 
4aw  agreed  to  partition  the  lot  and  exchanged 
deeds  therefore,  whereby  Rled  took  the  Bouth 
portion  of  the  lot  fronting  20  feet  on  Main 
street,  and  the  heirs  took  the  north  iwrtlon, 
fronting  18  feet  and  B  Inches  on  Main  street 
The  parties  supposed  that  the  lot  was  a  rec- 
tangle, and  that  they  were  getting  an  eqaal 
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frontage  on  the  alley  as  well  as  on  Main 
street  Tbe  soathem  portion  which  the  heirs 
took  adjoined  a  lot  which  belonged  to  the 
Stubblefleld  estate,  and  they  were  among  the 
heirs  of  that  estate.  August  28th  they  Join- 
ed with  the  heirs  of  Stubblefleld  In  con- 
Teylng  to  Plersall  that  part  of  the  Stubble- 
fleld lot  adjoining  the  lot  which  they  re- 
ceived in  the  partition  of  the  Ried  property. 
On  January  18,  190B,  Bled  undeitook  to  build 
a  fence  between  the  lots  partitioned  In  order 
to  inclose  for  hbnaelf  a  rectangle  fronting 
20  fleet  on  Main  street  and  the  alley.  But 
tfae  appellants  objected,  because  they  dls- 
corered  that  the  fnmtage  of  their  lot  <m  the 
alley  would  be  less  than  It  was  on  Main 
street,  and  insisted  that  Bled  should  bear  a 
proportionate  part  of  the  shortage. 

The  proof  In  the  case  shows  that  there  was 
then  20  inches  less  front  on  tbe  alley  than 
on  Main  street  When  appellants  complain- 
ed, the  parties  entered  Into  a  written  agree- 
ment in  which  it  was  recited  that  the  line 
bad  not  been  definitely  established,  and  that 
Kied  might  proceed  to  erect  the  partition 
fence  as  begun,  that  is,  so  as  to  inclose  a 
rectangle  fronting  20  feet  on  the  street  and 
alley,  and  Ried  agreed  to  remove  the  fence 
if  it  should  later  be  estaibltsbed  that  he  had 
Inclosed  more  of  the  lot  than  he  was  enti- 
tled to.  Ried  died  in  about  11  months,  and 
wbile  he  lived  no  steps  .were  taken  to  es- 
tablish the  line.  The  Ried  lot  descended  to 
the  appellees  by  Inheritance.  In  December, 
1910,  appellants  brought  this  action  ,to  es- 
tablish a  division  line  and  have  it  so  drawn 
as  to  apportion  between  them  the  shortage 
<m  the  alley  In  the  proportion  which  18  feet 
and  6  inches  bears  to  20  feet  It  is  alleged 
that  the  parties  were  laboring  under  a  mutu- 
al mistake  when  they  undertook  to  convey 
to  each  other  the  lots  having  a  like  frontage 
on  the  street  and  alley.  The  court  found 
from  the  proof  that  at  the  time  the  deeds 
of  partition  were  made  the  combined  front- 
age of  the  two  lots  was  38  feet  and  6  inches 
on  both  the  street  and  alley,  but  that  the 
deed  to  Plersall,  made  by  the  Stubblefleld 
heirs.  In  which  the  appellants  Joined,  28 
days  afterwards,  conveyed  a  part  of  or  en- 
croached upon  the-  lot  of  appellants  to  the 
extent  of  28  Inches,  the  exact  shortage  as 
ascertained  *y  survey. 

We  think  this  finding  of  the  court  Is  sup- 
ported by  the  evidence,  and  we  also  concur 
in  the  opinion  that,  if  the  appellants  permit- 
ted Plersall  to  encroach  upon  the  rear  of 
their  lot  to  the  extent  of  29  inches,  In  order 
that  be  might  get  the  full  width  which  he 
purchased  from  the  Stubblefleld  heirs,  th«a 
the  appellees,  who  were  in  no  wise  ccomect- 
ed  with  the  Stubblefleld  transaction,  should 
not  be  required  to  make  up  any  part  of  that 
loss.  The  tentative  agreement  made  Janu- 
ary 18,  1909,  between  the  parties,  with  ref- 
erence to  the  division  llDe,  was  not  a  waiver 


by  Ried  of  his  rl^ts,  nor  a  concession  of 
any  part  of  his  lot  The  effect  of  this  agree- 
ment was  that,  If  It  should  be  established 
that  at  the  time  they  divided  the  lot  there 
Was  less  frontage  on  the  alley  than  on  Main 
street,  then  Ried  would  tear  down  his  fence, 
and  place  it  upon  the  real  line,  after  bear- 
ing his  part  of  the  shortage.  But,  as  found 
by  the  court,  there  was  no  shortage;  that  Is, 
there  was  an  equal  frontage  on  the  alley  and 
street  at  the  time  Ried  and  the  appellants 
divided  the  lot 
The  Judgment  is  therefore  affirmed. 


DYER  V.  DT£R  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1915.) 
Eini<rENT  Domain   «=3lB7  —  CoNnniNATiOR 

AFTEB  AXIiOTUXRT  OF  DOWKB— VaLU*  01"  I»- 

TBBKST  IN  Fond. 

Ky.  St  1015,  table  4,  p.  2466,  showing  the 
value  of  a  widow's  dower  where  the  fund  in- 
volved is  subject  thereto,  that  in,  prior  to  allot- 
ment of  dower,  is  not  applicable  for  determining 
the  cash  value  of  her  dower  right  in  a  sum 
awarded  for  condemnation  of  part  of  the  land 
allotted  to  her  as  dower,  but  ihe  has  a  life  es- 
tate in  such  fund,  and  table  8,  pa^e  2466,  shows 
the  present  cash  value  of  a  life  right  in  tbe  in- 
come of  a  fund. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  427;   Dec.  Dig.  «=»157.] 

Appeal  from  Circuit  Court,  Unloo  County. 

Proceeding  between  (Mary  B.  Dyer  and 
Ben  W.  Dyer  and  others  tot  divislop  of  a 
sum  awarded  In  condemnation.  From  the 
judgment  said  Mary  B.  Dyer  api)eals.  Re- 
versed, with  directions. 

P.  H.  Winston,  ot  Stnrgts,  and  Allen  ft 
Allen,  of  Morganfleld,  for  appefllant  Morton 
ft  Morton,  of  Morganfldd,  for  appellee. 

HANNAH,  J.  J<din  M.  Dyer  died  Intes- 
tate, domiciled  in  Union  county,  the  owner  of 
several  hundred  acres  of  land  therein,  and 
survived  by  a  widow  and  a  number  of  chil- 
dren. A  portion  of  these  lands  was  allotted 
to  the  widow  as  her  dower.  This  dower  al- 
lotment comprised  256  acres.  On  April  7, 
1913,  the  West  Kentucky  Ooal  Company  In- 
stituted a  proceeding  in  the  Union  county 
court  against  Mrs.  Dyer  and  her  children 
and  the  children  of  John  M.  Dyer  by  a  for- 
mer marriage,  to  condemn  1.51  acres  of  this 
256-acre  dower  tract,  for  railroad  purposes. 
Such  proceedings  were  had  in  the  Union  coun- 
ty court  and  in  the  Union  circuit  court  as 
resulted  In  a  recovery  of  damages  In  the  sum 
of  14,064.18  net  to  the  widow  and  heirs.  See 
West  Kentudty  Coal  Co.  v.  Dyer,  161  Ky.  407, 
170  S.  W.  967.  The  parties  to  this  appeal 
then  agreed  that  the  widow  should  take  ab- 
solutely and  in  fee  simple  the  cash  value  of 
her  dower  right  In  the  sum  awarded  to  them 
as  damages,  It  being  stipulated  that  she  was 
65  years  of  age  and  In  reasonably  good 
health  and  strength  and  having  the  ordinary 
expectation  of  life  for  one  of  her  age.    Upon 
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ihla  agreement  tbe  lower  court  adjudged  to 
her  15^  per  cent  of  the  recovery,  and  trcmi 
that  Judgment  she  appeals. 

The  lower  court  In  fixing  the  amount  due 
the  widow  out  of  said  fund  seemingly  used 
table  4  found  on  page  2466  of  Kentucky  Stat- 
utes, 1J>15  Edition,  and  approved  in  O'Donnell 
V.  O'Donnell,  3  Bush,  216,  and  Alexander  v. 
Bradley,  3  Bush,  667.  This  table  shows  the 
value  of  a  widow's  dower  where  the  sum  or 
fund  Involved  is  subject  thereto,  that  is, 
prior  to  any  allotment  of  dower.  Such  is 
not  the  present  case.  In  this  case,  dower 
had  been  previously  allotted  appellant,  and 
the  fund  in  band  represents  the  diminution 
in  value  of  the  dower  allotment,  that  Is  to 
say,  the  whole  of  the  256  acres  of  land  allot- 
ted to  her  as  dower,  and  In  which  she  has  a 
life  estate,  has  diminished  in  value  to  the 
extent  of  $4,034.13.  As  she  was  entitled  to 
the  use  of  the  256  acres  of  land  during  life, 
in  tbe  condition  in  which  it  was  at  the  time 
of  the  allotment,  she  is  entitled  to  tbe  use 
during  life  of  the  fund  which  represents  its 
diminution  in  value;  or,  as  the  parties  have 
in  this  case  agreed,  to  the  present  cash  value 
of  the  use  of  that  fund  during  life.  The  rule 
Is  that  the  owner  of  a  life  estate  in  land  con- 
demned for  a  railroad  right  of  way  is  en- 
titled to  a  life  estate  in  the  money  received 
as  damages  in  tbe  condemnation  proceedings. 
K.  C  S:  ft  M.  Ry.  Co.  v.  Weaver,  86  Mo. 
473;  Miller  v.  Ashevllle,  112  N.  O.  760,  16 
S.  E.  765;  In  re  Camp,  126  N.  Y.  877,  27 
N.  E.  799;  Dlehl  v.  Ootts,  48  W.  Va.  256,  87 
8.  B.  646;  Lewis  on  Eminent  Domain,  S 
717. 

In  ascertaining  the  present  ca^  value  of 
Mrs.  Dyer's  life  estate  in  the  $4,034.13,  the 
lower  court  should  have  used  table  3,  shown 
on  page  2465,  Kentucky  Statutes,  1915  Edi- 
tion, which  table  shows  the  present  cash 
value  of  a  life  right  in  tbe  income  of  a  fund. 
Mrs.  Dyer's  age  being  65,  and  her  physical 
condition  being  normal,  she  would  be  entitled 
to  45.1  per  cent  of  the  fund. 

The  Judgment  is  therefore  reversed,  with 
directions  to  enter  a  Judgment  conforming  to 
this  opinion. 


ROSS  V.  ROSS  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1915.) 

1.  Courts  <S=»  189— Police  Coubt  JUDauBNT 
—Absence  of  Wbitten  Petition. 

While,  under  Civ.  Code  Prac  i  705,  the 
proper  practice  in  an  action  in  a  police  court 
on  a  note  of  over  $50  is  to  file  a  written  peti- 
tion, failure  to  do  so  does  not  render  tbe  judg- 
ment void,  80  as  to  authorize  enjoining  its  col- 
lection, but  only  erroneous;  such  court  having 
jurisdiction  of  tbe  subject-matter  and  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Du.  11  409,  412,  413,  428,  453;    Dec.  Dig.  «s> 

2.  CouBTs    <S=>189  —  PoucB    Court   Judg- 
ment— Premature  Rendition. 

Rendering  default  judgment  in  a  police 
court  on   a  note  of  over  $50,   nine  days  after 


service  of  the  summons,  when  it  should  not  be 
before  the  tenth  day,  does  not  make  it  void,  so 
as  to  authorize  the  enjoining  of  its  collection, 
but  is  merely  a  clerical  misprision,  to  be  cor- 
rected by  a  motion  seasonably  made. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S§  409,  412,  413,  429,  458;  Dec.  Dig.  «=» 
189.] 

3.  Judgment  «=»416  — Injunction— Judg- 
ment ON  Notb— Wbitibn  Assignment  or 
Note. 

That  a  note  was  not  assigned  in  writing  by 
the  payee  does  not  render  void  the  default  judg- 
ment obtained  thereon  by  another,  so  as  to  au- 
thorize enjoining  its  collection. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  784,  78&-788;  Dec.  Dig.  «=>416.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

Action  by  W.  J.  Ross  against  Alaska  Roes 
and  others.  Petition  dismissed,  and  plaintiff 
appeals.    Affirmed. 

Doyle  Willis,  of  Greenville,  for  appellant 
Taylor,  E^aves  &  Sparks,  of  GrcenvUle,  for 
appellees. 

CARROLL,  J.  The  appellant  as  plaintiff, 
brought  this  suit  to  enjoin  the  collection  of 
an  execution  issued  aigaiust  him  in  favor  of 
the  appellee  Alaska  Ross.  Tbe  circuit  court 
dismissed  the  petition,  and  he  appeals. 

There  Is  no  dispute  as  to  the  facts.  It  ap- 
pears that  the  appellant  executed  a  note 
for  $55  to  one  Rane  Jones.  This  note  came 
into  the  possession  of  one  Alexander,  the  rec- 
ord not  showing  how,  as  it  was  not  indorsed 
by  or  assigned  to  Alexander  in  writing  by 
Jones.  Alexander,  by  Indorsement  on  the 
back  of  the  note,  transferred  it  to  Alaska 
Roas,  who  brought  suit  on  it  In  the  South 
Carrollton  police  coart  No  petition  was  fil- 
ed, the  note  only  being  filed  with  tbe  police 
Judge,  who  issued  summons  against  the  ap- 
pellant which  summons  was  executed  on 
December  28,  1887.  On  January  6,  1888, 
judgment  was  rendered  by  default  and  on 
this  judgment  from  time  to  time  executions 
were  issued  and  returned  "No  property 
found,"  until  finally  one  was  issued,  the  col- 
lection of  which  is  here  sought  to  be  en- 
joined. 

[1]  The  appellant  insists  that  the  Judg- 
ment in  the  police  court  was  void,  and  there- 
fore the  collection  of  the  execution  should 
have  been  enjoined.  If  the  Judgment  was 
void,  the  circuit  court  had  Jurisdiction  In 
this  action  to  enjoin  the  collection  of  this 
execution.  If,  however,  the  Judgment  was 
merely  erroneous,  and  not  void,  the  circuit 
court  did  not  have  Jurisdiction  to  enjoin  its 
collection. 

Section  705  of  the  Civil  Code  provides 
that: 

"If  the  matter  in  controversy  do  not  exceed 
fifty  dollars,  the  pleadings  in  the  action  may  b« 
oral  and  without  verification.  But  before  the 
summons  is  issued  the  plaintiff  shall  file  in  the 
court  tbe  account,  or  the  written  contract,  or 
a  short  written  statement  of  tbe  facta,  on  which 
the  action  is  founded." 
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In  Bracy  t.  Bracy,  12  Bash,  153,  It  was 
said  that  under  this  section,  when  the 
amount  in  controTerey  is  more  than  $50,  the 
pleadings  must  be  in  writing;  and  clearly 
It  is  the  proper  practice  when  the  amount 
in  controTersy  exceeds  $60,  as  In  this  case,  to 
file  a  petition  in  the  manner  and  form  re- 
quired by  section  90  of  the  Ciyll  Code;  but 
manifestly,  where  the  writing,  or  claim,  or 
account  that  is  the  basis  of  the  action  is 
filed  with  the  magistrate  and  summons  is- 
sued thereon,  the  judgment  is  not  to  be  treat- 
ed as  void  merely  because  the  plaintiff  faUed 
to  set  oat  in  a  petition  his  cause  of  action. 
The  police  court  had  Jurisdiction  of  the  sub- 
ject-matter of  the  action  and  the  parties,  and 
the  failure  to  file  a  petition  on  the  note  was 
not  substantial  error,  although  If  the  defend- 
ant in  the  suit  had  moved  the  court  to  re- 
quire a  petition  to  be  filed,  the  court  should 
have  d(me  so. 

[I]  Proceedings  in  these  inferior  courts 
are  not  to  be  Judged  by  the  same  rules  of 
strictness  that  would  apply  to  suits  in  the 
circuit  court,  and  unless  it  appears  that  the 
rights  of  the  parties  have  been  prejudiced 
by  the  failure  to  observe  correct  rules  of 
practice,  errors  In  this  respect  will  be  treat- 
ed as  immaterial.  It  seems  that  the  Judg- 
ment on  this  note  was  entered  nine  days  aft- 
er the  service  of  summons,  when  It  should 
not  have  been  entered  until  ten  days  aft- 
erwards But  this  premature  judgment  was 
not  a  void  Judgment.  The  rendition  of  a 
judgment  before  a  case  stands  for  trial  is 
not  ground  for  enjoining  the  collection  of  the 
judgment,  and  In  this  case  it  was  merely  a 
clerical  misprision  to  be  corrected  by  a  mo- 
tion made  in  seasonable  time  in  the  court 
rendering  the  judgment  Webber  t.  Webber, 
1  Mete  18;  Smith  v.  Mulllns,  3  Mete.  182; 
Com.  V.  CaudUl,  121  Ky.  537,  89  S.  W.  535, 
28  Ky.  Law  Rep.  520. 

[3]  Xor  does  the  fact  that  the  note  was  not 
assigned  in  writing  by  Jones  to  Alexander 
furnish  any  reason  for  granting  the  relief 
sought  in  Uiis  action.  The  defendant,  if  he 
desired  so  to  do,  should  have  raised  this 
question  in  the  police  court. 

Wherefore  the  Judgment  Is  affirmed. 


TODD  V.  PINLEY. 
(Court  of  Appeals  of  Kentucky,    Nov.  4,  1916.) 
1.  Venoob  awd  Pubchaseb  «=»176— Actions 

FOB   PbICS— DBFKNSBS. 

Where  there  was  no  eviction  and  the  gran- 
tee is  in  the  undisturbed  possession  of  the  prop- 
erty under  an  executed  contract,  he  will  not  be 
relieved  from  payment  of  the  price  by  a  mere 
■bowing  of  a  d^ect  in  title  cotipled  with  the  in- 
(olveney  of  the  grantor,  unless  there  is  palpable 
danger  of  immediate  eviction  and  ultimate  loss 
without  legal  remedy  and  the  grantee  uses  due 
diligence  to  bring  before  the  court  the  adverse 
claimants. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S§  360-363;  Dec  Dig. 
«=»175.] 


2.  FbAUDS,     STATtms    0»    «=»158— OONTBAOTS 

Reiatino  to  Land— Plkadino. 

It  will  be  presumed  that  a  contract  to  re- 
convey  land  within  the  statute  of  frauds  was 
oral  unless  the  pleader  alleges  it  was  in  writ- 
ing. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  i§  373-376;  Dec.  Dig.  (3=» 
158.] 

3.  FbAUDS,    STATiraH    OF    ®=s>129— PABtT    PeB- 
FOBMANCE. 

Where  a  contract  for  the  reconveyance  of 
land  was  oral,-  a  subsequent  tender  of  a  deed  by 
the  grantee  was  not  enough  to  take  the  case 
out  of  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  Sf  287-292,  303,  306-308, 
310-312,  314,  318-8^,  822,  823,  326,  326;  Dec. 
Dig.  «=3l29.] 

Appeal  from  Circuit  Court,  Hopkins 
County. 

Action  by  Thomas  E.  Flnley  against  Ella 
Todd.  From  a  Judgment  for  plaintiff,  dc 
fendant  appeals.    Affirmed. 

Oord(Hi  &  Hopewell,  of  Madisonvllle,  for 
appellant  C.  J.  Waddlll,  of  Madisonvllle,  for 
appelleew 

CLAT,  O.  On  December  16,  1903,  Thomas 
EX  Flnley  and  wife.  In  consideration  of  $400 
cash,  sold  and  conveyed  to  Ella  Todd,  by 
deed  of  general  warranty,  a  lot  in  Madison- 
vllle. On  October  19, 1905,  Flnley  erected  for 
grantee  a  house  on  the  lot  In  question  and 
took  from  her  a  note  and  mortgage  on  the 
premises  to  secure  the  contract  price  of  $600. 
The  grantee  made  certain  payments  on  the 
note,  which  left  due  thereon  $^0,  with  inter- 
est from  January  5,  1909.  On  September  6, 
1912,  Flnley  brought  this  suit  against  BJla 
Todd  to  enforce  the  mortgage  lien.  Defend- 
ant presented  two  defenses;  one  based  on. a 
breach  of  warranty  of  title  and  Insolvency 
of  plaintiff,  and  the  other  based  on  an  agree- 
ment by  her  to  reconvey  the  property  to 
plaintiff  upon  payment  by  him  of  the  pur- 
chase price  and  the  amount  she  had  paid  <m 
the  mortgage.  These  defenses  were  held  In- 
sufficient, and  the  answer  and  counterclaim 
stricken  from  the  record,  and  Judgment  ren- 
dered enforcing  plalnturs  lien.  Defendant 
appeals. 

[1]  It  is  the  well-settled  rule  In  this  state 
that  where  there  has  been  no  eviction,  but 
the  grantee  Is  in  the  undisturbed  possession 
of  the  proi>erty  under  an  executed  contract, 
relief  against  the  payment  of  the  purchase 
money  will  not  be  decreed  upon  a  mere  show- 
ing of  a  defect  in  the  title,  coupled  with  the 
insolvency  of  the  grantor.  In  such  a  case, 
relief  will  not  be  granted  unless  there  is  pal- 
pable and  threatening  danger  of  Immediate 
eviction  or  ultimate  loss  without  legal  rem- 
edy, and  the  grantee  uses  due  diligence  to 
bring  before  the  couit  the  adverse  claimants 
from  whom  the  danger  is  apprehended. 
Vance  ▼.  House,  5  B.  Mon.  540;  Simpson  y. 
Hawkins,  1  Dana,  309;  Taylor  v.  Lyon,  2 
Dane,  276;    Payne  y.  Cabell,  7  T.  B.  Mon. 
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202 ;  Denny  v.  Wldcllffe,  1  Meta  228.  While 
plaintiff  allegBB  that  defendant  waswitbont 
e  title  and  spedfles  wherein  his  title  Is  de- 
fective, and  by  amended  answer  alleges  his 
Insolvency,  she  did  not  attempt  to  bring  the 
adverse  claimants  before  the  court,  nor  did 
she  allege  facts  tending  to  show  a  iKiIpable 
and  threatening  danger,  of  immediate  or  td- 
tlmate  loss,  without  legal  remedy.  That  be- 
ing true,  her  answer  is  insufficient 

[2,  3]  As  a  second  defense  to  the  action,  de- 
fendant pleaded  a  compromise  agreement  by 
which  she,  in  consideration  of  the  payment  to 
her  of  the  purchase  price  and  the  amount 
she  had  paid  on  the  mortgage,  agreed  to  re- 
convey  the  property  to  plaintiff.  In  plead- 
ing a  c<Hitract  within  the  statute  of  frauds, 
the  pleader  miut  allege  that  it  Is  in  writing ; 
otherwise  It  is  presumed  to  be  oraL  B-yassee 
T.  Reese,  4  Meta  3T2,  83  Am.  Dec  481 ;  Hock- 
er  V.  Gentry,  3  Mete.  463 ;  Smith  v.  Fah,  15 
B.  Mon.  443 ;  Smith  v.  Theobald,  86  Ky.  141, 
5  S.  W.  394.  Clearly  a  contract  to  convey 
or  reconvey  real  estate  Is  wlthtn  the  stat- 
ute, and  unless  in  writing  cannot  be  enforced. 
As  neither  plaintiff  nor  defendant  was  bound 
by  the  oral  contract,  the  subsequent  tender 
of  a  deed  by  the  defendant  was  not  sufficient 
to  take  the  case  out  of  the  statute.  New- 
burger  V.  Adams,  92  Ky.  26,  17  S.  W.  162,  13 
Ky.  Law  Rep.  339;  Asher  v.  Brock,  95  Ky. 
270,  24  S.  W.  1070,  16  Ky.  Law  Bep.  681; 
Myers  V.  Brown,  110  8l  W.  402. 

Judgment  affirmed. 


AMERICAN    MFG.    CO.    v.    CRITTENDEN 

RECORD-PRESS  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  6,  1915.) 

1.  CoKTKAOTB  «=>108— Lbciautz  or  Objbciv- 
FsATTD— Effect. 

An  advertising  contest,  involving  popularity 
voting,  which  is  based  on  deceitful  methods  of 
maintaining  interest,  by  arbitrarily  rating  con- 
testants, and  by  false  statements  as  to  nomuia- 
tions,  number  of  votes  received,  etc.,  is  fraudu- 
lent, and  a  contract  based  thereon  is  against 
public  policy,  so  that  no  cause  of  action  can 
arise  from  it,  or  its  breach,  bat  the  parties  will 
be  left  In  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |i  498-603,  506,  507-6U;  Dec.  Dig. 
«=»108.] 

2.  Bills  and  Notes  «=>114— Fbaud  —  Pxb- 
80N8  IN  Pabi  Delicto. 

Where  defendant,  in  an  action  on  notes  giv- 
en in  consideration  of  a  fraudulent  popularity 
contest  contract,  did  not  know  of  Its  fraudulent 
nature  when  the  notes  were  given,  and  might 
therefore  escape  liability,  not  being  In  pari 
delicto  with  the  plaintiff,  but  failed  to  object 
to  the  fraud  until  three  months  after  the  con- 
test was  begun,  he  became  a  party  to  the  fraud, 
and  cannot  counterclaim  for  the  amount  of  notes 
asRlgned  to  Innocent  purchasers,  which  he  was 
compelled  to  pay. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  t  224;   Dec.  Dig.  <S=>114.] 

Appeal    from    C^cuit    Court,    Crittenden 
County. 
Action    by   the    American    Manufacfauring  ^ 


Comfpeay  a^alnat  Qie  CklttendeD  Record- 
Press  and  others.  From  a  Judgment  for 
defendants  on  their  counterclaim,  plaintiff 
Bpi>eals.  Reversed  and  remanded,  with  dl- 
recttona 

A.  O.  ft  y.  Y.  Moore  and  John  A.  Moore, 
all  of  Marloa,  for  appelant  3,  W.  Blne^ 
Jr.,  of  Marim,  for  appelleea. 

CLAY,  0.  l%e  American  Manuf&.cturlng 
Company  is  a  corporation  engaged  in  the 
business  of  selling  plans  for  conducting  au- 
tomobile popularity  contests.  On  July  1, 
1911,  it  entered  into  a  contract  with  S.  M. 
Jenkins,  whereby  it  sold  him  the  right  to 
put  <m  a  contest  As  a  part  of  the  contract, 
it  agreed  to  furnish  him  an  automobile,  a 
book  of  instructions  and  other  literature,  and 
to  Increctse  the  circulation  of  his  newspaper 
and  the  revenue  therefrom.  It  also  gave 
him  a  bond  providing  that,  if  his  gross  sales 
were  not  increased  $4,800  the  next  year,  it 
would  supply  the  deficiency  to  the  extent  of 
15  per  cent  of  that  sum.  In  consideration  of 
this  undertaking  on  the  part  of  the  American 
Manufacturing  Company,  Jenkins  exeouted 
and  delivered  to  the  company  ten  promissory 
notes,  for  $150  eachb  and  one  for  $100. 
With  the  exception  of  the  three  notes  sued 
on  in  this  action,  all  the  notes  were  sold  and 
transferred  to  bona  fide  purchasers  for  value 
without  notice,  who  brought  suit  thereon  and 
recovered  Judgments  against  Jenkins.  This 
action  was  brought  by  the  American  Manu- 
fticturlng  Company  to  recover  on  the  three 
notes  which  had  not  been  sold.  Jenkins  filed 
an  answer  and  counterclaim,  pleading,  among 
other  defenses,  that  the  contest  scheme  was 
fraudulent  and  contrary  to  public  policy,  and 
that  the  company,  with  knowledge  of  the 
fraudulent  character  thereof,  had  transf^- 
red  the  notes  to  bona  fide  purchasers  for 
value  and  he  had  been  compelled  to  pay 
the  same.  He  asked  that  the  petition  be 
dismissed,  and  that  he  recover  over  on  his 
counterclaim.  On  final  hearing,  the  idalntUTs 
petition  was  dismissed,  and  defendant  given 
judgment  In  accordance  with  the  prayer  ot 
his  answer  and  counterclaim.  The  American 
Manufacturing  Company  appeal& 

In  addition  to  the  above  facts,  it  appears 
that  shortly  after  the  executicai  of  the  con- 
tract the  company  mailed  to  Jenkins  the 
book  ot  Instructions  and  other  literature. 
Some  weeks  later  they  sent  him  an  automo- 
bile, which  was  injured  while  being  taken 
from  the  car.  Jenkins  instituted  the  contest 
and  proceeded  to  conduct  It  He  occasion- 
ally sent  to  the  manufaoturing  company  cer- 
tain reports  indicating  the  progress  of  the 
contest  The  contest  continued  through  Au- 
gust, S^>tember,  October,  and  November. 
On  December  29,  1911,  he  wrote  the  company 
that  he  had  been  advised  by  counsel  that 
the  scheme  was  fraudulent  He  then  dis- 
continued the  contest  and  put  on  a  contest 
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of  his  own.  1%e  book  of  Instmctlona  pro- 
vides that  the  person  conducting  the  conCest 
Sball  make  a  list  of  200  names  to  be  seat 
to  the  American  Manufacturing  Company. 
Thereupon  the  company  prepares  a  voting 
register,  which  is  sent  to  the  person  con- 
dnctlng  the  CMttest  When  the  voting  reg- 
ister Is  returned,  the  person  conducting  the 
contest  is  directed  to  send  to  the  persons  on 
the  list  the  following  letter: 

"Dear  Miss:  We  are  notifying  vou  that  yon 
were  nominated  as  a  contestant  ui  our  piano 
[or  automobile]  contest,  and  No.  — —  was  aa- 
slgned  to  you.     Your  friends  have  cast 


votes  to  your  credit,  which  shows  that  they  are 
rooting  and  working  for  you.  If  you  will  ask 
five  or  ten  more  of  your  friendB  to  subscribe  to 
oar  paper,  or  patronize  our  jobbing  and  adver- 
tising department,  you  will  be  able  to  Increase 
your  standing  by  2,600  votes  for  each  subscrip- 
tion sold.  Get  busy.  No  pnblicib[.  Every- 
body's name  will  be  held  secret  Boost  your 
namber  and  watch  yonr  standing  every  week  in 
oar  paper. 

"lours  truly." 

The  next  week  be  was  directed  to  send  the 
following  letter: 

"Date . 

"Dear  Miss:  We  wish  to  notify  you  that  you 
have  been   nominated   as  a   contestant  in   the 

piano  [or  automobile]  contest,  and   No.  

was  assigned  to  you.     Your  friends  have  cast 

votes  to  your  credit,  which  brings  you  in 

tlie  lead.  If  you  will  have  five  or  ten  more  of 
your  friends  to  patronise  our  store  and  make 
their  purcliases  here,  they  will  receive  votes, 
VFhich  they  can  bring  to  you  or  have  them  cred- 
ited to  yonr  number,  and  you  will  have  an  ex- 
cellent opportunity  of  winning  the  piano  [or 
automobile].  As  we  are  contemplating  giving 
away  weekly  prizes  and  monthly  prizes,  you 
will  have  an  opportunity  of  winning  some  of 
these.  We  are  also  issuing  trading  books  good 
for  twelve  months'  trade  at  our  store,  which  will 
entitle  the  contestant  to  50,000  votes  for  each 
$5  deposited  in  advance.  These  books  will  be 
pot  on  sale  at  the  sixth  week  of  our  contest  and 
not  before.  Call  and  get  particulars.  Watch 
yonr  standing  hy  number  on  our  bulletin  board 
in  the  window  and  in  the  newspaper  each  week. 
Boost  your  number.  No  publicity.  Get  busy. 
Everybody's  name  is  secret.    We  wish  you  suc- 

"Yours  truly." 

For  the  purpose  of  keeping  the  ccmtest- 
ants  interested,  and  as  near  equal  as  possi- 
ble, the  book  contfdns  the  following  direc- 
tions: 

"The  way  we  do  it  is  that,  after  we  have  re- 
corded and  transferred  the  votes  on  that  record- 
ing date,  we°  run  over  the  standing  of  contest- 
tnts  by  thousands,  and,  as  there  are  eight  on  a 
page,  it  is  a  very  simple  process  to  find  out  who 
itands  the  highest.  When  you  have  the  high- 
est number,  then  credit  in  the  space  for  that 
week  each  contestant  who  is  more  than  0,000 
votes  below  the  leader  with  any  number  that 
comes  into  your  head  which  will  bring  her  with- 
b  the  5,000  limit.  This  5,000  limit  is  for  the 
first  six  weeks  of  the  contest,  after  which  al- 
low a  10,000  votes  limit,  and  after  the  third 
or  fourth  month  of  the  contest,  100,000  and 
200,000  votes  limit.  It  is  always  advisable  to 
put  six  or  ten  who  are  absolutely  inactive,  and 
who  have  brought  in  no  votes  at  all,  in  the  lead, 
say  anywhere  from  1  to  100,  as  you  will  see 
from  the  way  we  keep  the  register.  Always 
place  the  letter  'C  in  front  of  those  compli- 
mentary votes,  so  that  at  the  end  of  the  fifth 
month  of  your  contest  you  can  sum  up  all  the 


credits  given  to  each  contestant  and  give  every 
other  contestant  a  like  number  of  votes,  so  that 
each  person  will  have  an  equal  amount  of  those 
complimentary  votes,  thus  making  it  equal  and 
fair  to  every  person  connected  with  the  contest. 

"Now,  when  you  make  up  the  complimentary 
votes  at  the  end  of  the  fifth  month,  always  make 
a  special  sale,  offering  on  a  certain  day  say 
100,000  votes  for  a  dollar,  and,  after  all  the 
votes  have  been  recorded  In  the  register,  take 
the  contestant's  column  and  pick  out  the  amount 
of  complimentary  votes  as  aforesaid.  The  rea- 
son of  giving  these  tremendous  bonus  of  votes 
on  this  special  sales  day  la  to  offset  the  big  jump 
that  may  be  canaed  by  equalizing  the  compli- 
mentary votes,  and  gives  a  good  reason  for  the 
rapid  jump,  as  every  $10  purchase  at  that  time 
would  increase  the  standing  by  1,000,000.  votes. 

"If  they  don't  reply  to  that,  or  record  vote* 
before  that  seventh  day,  then  take  any  lady  or 
man,  who  comes  into  yonr  store,  and  tell  them 
that  somebody  has  been  casting  votes  to  the 
number  which  you  have  just  eliminated,  and  as 
one  of  your  signs  reads  that  the  contestants 
number  from  1  to  200,  and  If  they  are  not  a 
contestant,  to  cast  votes  for  one  of  the  above 
numbers,  that  is  the  reason  why  somebody  has 
been  casting  votes  for  that  particolar  number, 
and  that  number  being  in  the  lead,  and  your  not 
having^  any  contestant  for  it  is  the  reason  why 
you  wish  to  give  them  that  number,  which  will 
put  her  way  up  in  the  lead,  and  you  will  find, 
Mr.  Merchant,  that  there  is  not  a  single  person 
who  will  refuse  to  enter  the  contest  at  this  stage 
of  the  game,  while.  If  you  offered  her  only  2,000 
votes  to  start  with,  she  would  think  that  the 
others  were  so  far  ahead  that  she  would  have  no 
chance  at  aU,  and  as  all  of  these  votes  that  she 
will  get  are  actually  complimentary  it  really 
makes  no  difference,  because  it  will  be  equalized 
at  the  end  of  the  fifth  month. 

"Mr.  Merchant,  don't  use  any  ballot  box. 
Don't  publish  the  contestants'  names,  as  this  is 
one  of  the  methods  that  we  have  In  getting  the 
contestants  active.  Only  publish  the  numbers 
assigned  to  them,  so  that  no  person  can  come  in 
and  say,  'I  don't  want  to  run;  take  my  name 
out  of  the  paper.'  By  our  method  she  must  run, 
whether  she  likes  it  or  not,  and  even  if  she 
comes  in  and  says,  'I  don't  want  to  run  as  a 
contestant,'  you  simply  tell  her  that  the  con- 
test manager,  Mr.  Howard,  says  that  we  must 
accept  the  votes  cast  to  that  number,  and,  if  she 
should  win  the  piano,  why,  she  can  give  it  away, 
If  she  doesn't  want  it.  Carry  all  contestants  in 
register,  active  or  inactive. 

"As  a  matter  of  fact  this  contest  is  absolute- 
ly made  to  sell  goods,  and  not  to  waste  time  in 
the  operation  of  the  contest  by  bookkeeping,  giv- 
ing out  votes,  or  connting  votes.  You  don't 
have  to  count  their  votes  at  alL  We  allow  the 
contestants  themselves  to  count  their  votes,  and 
write  their  number  and  amount  of  votes  on  top 
slip  only.  That  saves  you  a  lot  of  labor  and 
trouble.  Totes  really  don't  mean  anything  to 
you,  and,  as  a  matter  of  fact,  each  contestant 
believes  that  you  are  going  to  take  her  package 
of  votes  and  count  them,  and  she  will  try  her 
very  best  to  get  the  propier  amount  down. 

"Where  one  or  two  contestants  have  accumu- 
lated during  the  week  say  two  or  three  million 
votes  in  advance  of  everybody  else,  in  order  to 
keep  the  contestants  as  close  as  possible,  and 
to  prevent  one  coutestant  from  causing  every- 
body else  to  lose  interest,  we  advise  yon  that, 
when  they  bring  in  their  votes  the  following 
week,  give  them,  instead  of  credit  for  the  entire 
amount  of  votes,  a  receipt.  One  for  each  week, 
say  for  »  certain  equal  proportion,  good  and 
available  dnring  the  contest,  and  the  receipts 
can  only  be  voted  on  the  week  for  which  they 
are  dated.  A  receipt  of  this  character,  'Good 
for  30,000  votes  May  7,  1»11,'  'Good  for  30,- 
000  votes  May  14,  1911,'  and  so  on  until  every 
one  of  the  votes  are  used  up.  You  can  explain 
to  the  party  as  follows:  That  it  takes  too  long 
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to  connt  the  yotes,  and  if  you  have  to  record 
all  the  votes  that  day  it  would  be  impossible  to 
check  up  the  enormous  amount  of  votes  that  he 
has  got.  Therefore  you  will  give  him  his  re- 
ceipts, and  that  you  will  credit  him  with  at 
least  30,000  this  week,  and  if  you  can  use  more 
you  will  call  in  more  receipts  the  following  week 
until  you  can  get  them  all  checked  up.'  In  ev- 
ery case  we  have  found  this  will  work.  The 
contestant  is  satisfied,  because  he  has  receipts, 
which  will  be  credited  during  the  contest,  and 
you  won't  have  to  give  enormous  complimentary 
votes  in  order  to  brine  each  contestant  within  a 
reasonable  distance  of  each  other,  and  yon  and 
the  other  contestants  are  all  satisfied,  a$  it 
doetn't  appear  in  the  ttanding." 

[ll.From  the  foregoing  It  will  be  observed 
that  the  persons  who  are  notified  of  their 
nomination  are  led  to  believe  that  they  have 
been  nominated  and  voted  for  by  some  of 
their  friends,  when,  as  a  matter  of  fact,  they 
are  placed  in  nomination  and  given  compli- 
mentary Totes  by  the  person  conducting  the 
contest.  It  further  appears  from  the  plan 
that  persons  who  take  no  Interest  and  are 
inactive  are  placed  In  the  lead  by  giving  them 
complimentary  rotes.  Not  only  that,  but  the 
plan  provides  for  the  elimination  of  Inactive 
contestants  and  the  transfer  of  their  votes 
to  others,  who  are  led  to  believe  that  the 
votes  have  been  actually  cast  by  their  friends. 
People  who  are  actually  in  the  lead  are  led 
to  believe  that  they  have  fallen  behind,  when, 
aa  a  matter  of  fact,  the  contestants  who  have 
passed  them  have  acquired  their  new  posi- 
tions, not  by  bona  flde  votes,  but  by  compli- 
mentary votes  entirely.  Another  part  of  the 
scheme  Is  not  to  record  the  votes  of  the  lead- 
ing contestants,  but  to  give  them  mere 
receipts,  and  thus  keep  in  the  race  the  other 
contestants,  who  if  they  knew  the  facts, 
would  probably  cease  their  efforts  or  with- 
draw from  the  contest. 

We  regard  further  discussion  of  the  plan 
as  unnecesisary.  It  speaks  for  Itself.  It  Is 
founded  on  deceit  and  misrepresentations. 
It  Is  no  defense  to  all  this  to  say  that  In  the 
end  the  complimentary  votes  are  equalized 
and  the  contestants  are  put  on  the  same  foot- 
ing. That  may  be  true,  but  all  during  the 
contest  they  have  served  their  purpose  by 
deceiving  the  contestants  and  the  public  in 
general.  We  do  not  doubt  that  voting  con- 
tests may  be  fairly  planned  and  fairly  con- 
ducted; but  a  plan  like  this,  ttiat  Is  t>a8ed 
on  falsehood  and  deceit,  and  operates  as  a 
fraud,  not  only  on  the  contestants  them- 
selves, but  on  the  public  In  general,  who,  re- 
lying on  the  misrepresentations,  are  led  to 
come  to  the  assistance  of  their  friends  and 
spend  money  unnecessarily  in  their  behalf, 
should  not  receive  the  sanction  of  the  courts, 
and  any  contract  l)Rsed  on  such  a  fraudulent 
scheme  la  in  violation  of  good  morals,  Inoon- 
sistent  with  honest  purposes,  against  public 
policy,  and  will  not  be  countenanced  by  the 
law,  or  by  the  tribunals  which  administer  the 
law.    From  such  a  foundation  no  cause  of 


actioii:  can  ariae.  Courts  will  not  authorize 
a  recovery  by  either  participant,  nor  will  they 
restore  to  either  anything  that  he  may  have 
paid  to  the  other.  The  parties  will  be  left 
exactly  where  they  have  placed  themselves. 
Smead  v.  WllUamson,  16  B.  Mon.  402 ;  Chap- 
man V.  Haley,  117  Ky.  1004,  80  8.  W.  190, 
25  Ky.  Law  R^.  2182,  4  Ann.  Cas.  712: 
Howe's  Ex'r  v.  Griffin's  Adm'r,  126  Ky.  373, 
103  S,  W.  714,  31  Ky.  Law  Bep.  784,  128  Am. 
St.  Rep.  296. 

[2]  But  defendant  insists  that  he  and  i^ain- 
tlff  are  not  in  pari  delicto,  and  that  the  above 
rule  has  no  application  to  him.  It  Is  argued 
that  he  falls  within  the  exception  laid  down 
in  the  case  of  Anderson's  Adm'r  v.  Merideth, 
82  Ky.  564,  where  the  court  said: 

"When  there  is  imposition,  duress,  oppreseioo. 
threats,  undue  influence,  taking  advantage  of 
necessity  or  weakness,  the  party  thus  placed  at 
disadvantage,  although  participating  in  the 
fraud,  may  be  relieved  in  a  court  of  equity  as 
against  bis  co-wrongdoer." 

The  point  iB  made  that  defendant  did  not 
receive  the  bo(A  of  instructions  until  some 
time  after  the  notes  were  executed ;  that  he 
testified  that  he  carried  out  the  instructions 
only  in  so  far  as  he  thought  they  were  fair; 
and  that,  upon  being  advised  by  counsel  that 
the  scheme  was  fraudulent,  he  immediately 
notified  the  company.  It  la  clear  that  he 
knew  of  the  plan  of  conducting  the  contest 
at  least  three  months  before  he  repudiated 
It  During  that  time  he  never  complained 
of  the  plan,  but  complained  only  of  the  fact 
that  the  results  were  not  satisfactory.  It 
is  certain  that  defendant  was  not  a  vlctlui 
of  duress,  impression,  threat,  or  undue  influ- 
ence. He  may.  In  the  first  Instance,  have 
been  the  victim  of  Imposition,  and  If  he  had 
acted  promptly  and  repudiated  the  trans- 
action there  might  be  some  rea8<m  for  hold- 
ing that  he  was  not  In  pari  delicto  with  plain- 
tiff. He  could  not  carry  on  the  contest  for 
at  least  three  months,  and  thus  participate 
In  the  Illegal  scheme,  and  then  claim  that 
he  was  not  a  party  to  It.  We  therefore  con- 
clude that  neither  of  the  parties  Is  entitled 
to  any  relief. 

.Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  In  con- 
formity with  this  opinion. 


RICHARDSON  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Nov.  17,  1915.) 

1.  Criminal  Law  9=3534,  6T8— Election  Be- 
tween Acts — What  Constitutes. 

Where  on  a  trial  for  breaking  into  a  rail- 
road depot  which  had  boon  twice  broken  intii 
the  first  witness  for  the  commonwealth  dirootl.v 
testified  as  to  accuse<l's  possession  of  flour 
stolen  from  the  depot  the  second  time  it  wa« 
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broken  into,  the  commonwealth  thereby  elected 
to  ti7  accused  for  gnch  breaking. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dijr.  Sfi  1202-1205,  1222-1224,  1580- 
1583;   Dec  Dig.  <S=»534,  6.78.] 

2.  Gbtminai.  Law  «=9369— B VI denoe— Other 

Offense?. 

Ordinarily,  evidence  of  a  different  offense 
from  that  for  which  accused  is  being  tried  is 
incompetent,  bat  there  are  exceptions  to  this 
role  applicable  to  cases  id  which  it  is  necessary 
to  establish  Identity,  guilty  knowledge,  intent, 
or  motive  for  the  crime,  or  when  other  offenses 
are  so  interwoven  with  the  one  being  tried  that 
they  cannot  well  be  separated  from  it,  in  the 
introduction  of  relevant  and  competent  testi- 
mony, or  when  the  independent  ofEense  was  per- 
petrated to  conceal  the  crime  for  which  accused 
is  on  triaL 

fEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  822-824;  Dec  Dig.  «=» 
369.1 

8.  Buboiolby  «=»41  — Evidencb  — Intekt  oh 
Monvx. 

On  a  trial  for  breaking  into  a  railroad  de- 
pot with  intent  to  steal,  the  mere  breaking  and 
the  taking  of  goods  from  the  depot  proves  be- 
yond doubt  the  motive  actuating  the  commis- 
sion of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  }§  94-103,  109 ;  Dec  Dig.  <e=>41.] 

4.  Crimihai.  Law  «=>517—CoNrBS8ioN— Evi- 
dence—Intent  OB  Motive. 
Where  accused,  in  one  conversation  irith  a 
witness  for  the  commonwealth,  confessed  that 
he  broke  into  a  railroad  depot  in  July  and  again 
in  August,  the  commonwMlth  on  lus  trial  for 
the  offense  committed  in  August  was  entitled  to 
prove  the  entire  confession  and  conversation, 
and,  in  corroboration  thereof,  to  introduce  ev- 
idence as  to  the  finding  of  goods  stolen  on  each 
occasion  in  or  near  accused's  house,  for  the 
purpose  of  establishing  his  identity  as  one  of 
those  who  broke  into  the  depot. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1146-1156;  Dec.  Dig.  <©=> 
517.] 

9.  C^nciNAi.  liAW  ^=)073— Reoxption  or  Ev- 
idence— Limiting  Evidknce. 

Where,  for  the  purpose  of  establishing  ac- 
cused's identity  as  one  of  the  persons  who  broke 
into  a  railroad  depot,  the  court  admitted  evi- 
dence of  his  confession  that  lie  broke  into  such 
depot  at  a  time  other  than  t^at  for  which  he 
was  on  trial,  and  evidence  of  the  finding  in  and 
near  his  house  of  goods  stolen  on  such  occasion, 
it  should  have  admonished  the  jury  that  they 
should  not  consider  such  evidence  as  conducing 
to  prove  his  guilt  of  the  breaking  for  which  he 
was  being  tried,  but,  in  connection  with  all  oth- 
er evidence,  only  for  the  purpose  of  determin- 
ing whether  or  not  he  had  a  motive  for  the  com- 
mission of  the  crime  charged,  or  of  identifying 
him  as  a  participant  therein. 

[Ed.  Note. — For  other  cn^s.  see  Criminal 
Uw,  Cent  Dig.  U  1697,  1872-187e;  Dec  Dig. 

6.  BuBotART  *=»41—Evn)ENcii— Weight  awd 

Sdjticiency. 

On  a  trial  for  breaking  into  a  railroad  de- 
pot with  intent  to  steal,  evidence  held  sufficient 
to  support  a  conviction. 

[Ed.  Note,— For  other  cases,  see  Burglary, 
Cent,  Dig.  fj  94-103,  109 ;   Dec.  Dig.  «=>41.) 

7.  Cbhrhai.  Law  <S=»507— Tkstimont  of  "Ac- 
comixice"— Corroboration. 

A  ^rsMi  who  at  accuned's  request  aided 
accused  in  removing  flour  stolen  from  a  railroad 


depot  from  a  place  where  it  had  been  concealed 
to  accused's  home,  knowing  tliat  it  had  been 
stolen,  but  who  was  in  no  way  connected  with 
the  offense  of  breaking  into  the  depot,  or  charg- 
ed tlierewith,  and  who  did  not  even  know  that 
it  had  been  broken  into,  until  told  by  accused 
at  the  time  of  the  removal  of  the  flour,  was  not 
an  "accomplice"  to  the  offense  of  breaking  into 
tlie  depot,  so  as  to  require  that  his  testimony  be 
corroborated,  as  an  "accomplice"  is  oue  of 
several  equally  concerned  in  the  commission  of 
a  felony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  1082-1000;  Dec  Dig.  «=» 
507. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice.] 

Appeal  from  Circuit  Court,  Estill  County. 

Jonab  Richardson  was  convicted  of  break- 
ing Into  a  railroad  depot  with  Intent  to  steal, 
and  he  appeals.     Reversed. 

Clarence  Miller  and  R.  W.  Smith,  both  of 
Irvine,  for  appellant  Jas.  Garnett,  Atty. 
Gen.,  and  Robert  Caldwell,  Asst  Atty.  Gen., 
for  the  Commonwealth. 


S12TTLB,  J.  The  appellant,  Jonah  Rich- 
ardson, was  separately  tried  In  the  court 
•below  under  a  Joint  indictment  charging  him, 
Harlow  Richardson,  Bertie  Richardson,  and 
Arch  Harris  with  the  crime  of  breaking  into 
the  depot  of  a  common  carrier,  with  intent 
to  steal  therefrom.  The  trial  resulted  In 
his  conviction ;  the  verdict  of  the  jury  fixing 
his  punishment  at  ctmfinement  In  the  peni- 
tentiary not  less  than  two  years  nor  more 
than  two  years  and  a  day.  From  the  Judg- 
ment entered  upon  that  verdict,  he  prose- 
cutes this  BippeaX.  The  errors  assigned  In 
the  motion  and  grounds  for  a  new  trial,  and 
for  the  reversal  of  the  Judgment,  are:  (1) 
The  admission  by  the  trial  court  of  alleged 
Incompetent  evidence ;  (2)  its  failure  to  give 
a  peremptory  instruction  directing  a  verdict 
of  acotuittal ;  (3)  failure  to  properly  instruct 
the  Jury. 

It  appears  from  the  bill  of  evidence  that 
in  August,  1914,  some  person  or  persons,  at 
niglit,  forcibly  and  feloniously  broke  into 
the  depot  of  the  Louisville  &  Nashville  Rail- 
road Company  at  West  Irvine,  and  did  steal, 
talie,  and  carry  away  therefrom  several 
sacks  of  flour  and  other  merchandise  of 
value.  The  commonwealth's  principal  wit- 
ness was  one  Luther  Lunsford,  who  testified, 
in  substance,  that  some  days  after  the  break- 
ing into  the  depot  he,  at  the  request  of  appel- 
lant went  with  him  from  the  latter'a  home, 
five  or  six  miles  from  West  Irvine,  to  the 
residence  of  his  (appellant's)  brother-in-law 
and  codefeudant.  Arch  Harris,  near  the  West 
Irvine  depot  from  which  appellant  and  Har- 
ris, after  nightfall,  took  the  witness  to  a 
ravine  in  a  nearby  forest,  and  there  showed 
him  several  sacks  of  flour  which  appellant 
said  he  and  his  lirothers,' Harlow  and  Bertie 
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Rlcbardson,  and  brother-in-law,  Arcb  Har- 
ris, bad  taken  from  tlie  West  Irvine  depot 
and  concealed  in  the  ravine,  and  that  they 
had  obtained  the  flonr  by  breaking  Into  the 
depot  at  night;  that  appellant  then  opened 
the  ends  of  the  sacks  by  cutting  them  with 
bis  knife,  and,  after  emptying  the  flour  there- 
from into  other  sacks  which  he  had  taken 
with  him  from  his  home,  he  threw  the  old 
sacks  on  the  ground,  and  those  into  which 
the  floor  bad  been  emptied  were  carried  by 
him  and  the  witness  to  appellant's  home, 
where  it  was  placed  in  a  barrel  used  as  a 
receptacle  for  flour.  The  discarded  flour 
sacks  left  in  the  ravine  bore  the  name  of  C. 
C.  Carroll,  a  local  merchant,  who  testified 
he  had  ordered  flour  from  a  wholesale 
dealer  before  the  brealdng  into  the  depot 
and  taking  of  flour  therefrom,  and  that  by 
reason  of  the  commission  of  that  offense  a 
considerable  quantity  of  the  flour  he  had  or- 
dered was  never  received  by  him.  Lunsford 
also  testified  that  while  be  and  appellant 
were  in  the  ravine  and  ffligaged  in  trans- 
ferring the  flour  from  the  sacks  to  those 
which  appellant  had  carried  with  him  the 
latter  told  him  he  had  on  another  occasion 
and  prior  to  the  taking  of  the  flour  from  the 
depot  taken  therefrom  a  dozen  pairs  of 
overalls  and  other  merchandise,  and  that 
three  pairs  of  the  overalls  were  appropriated 
by  appellant,  three  by  each  of  Ills  brothers, 
and  three  by  Harris,  and  that  two  of  the 
men  whom  he  did  not  name  had  also 
taken  100  pounds  of  meat.  Lunsford  further 
testified  that  a  pair  of  the  overalls  was  after- 
wards given  him  by  Herman  Richardson. 

Another  witness  for  the  commonwealth  tes- 
tified that  late  in  the  afternoon  preceding 
the  night  of  the  August  depot  breaking  he 
saw  appellant,  Arch  Harris,  and  a  woman 
whom  be  took  to  be  Harris'  wife  coming 
down  the  Kentucky  river  in  a  boat,  which 
landed  in  a  secluded  place  near  his  (wit- 
ness') house,  and  that  after  leaving  the  boat 
the  party,  instead  of  taking  the  road  cus- 
tomarily traveled,  which  leads  from  a  point 
near  where  they  landed  to  West  Irvine,  and 
Harris'  residence,  took  an  untraveled  and 
secluded  route  to  get  there,  which  made 
the  distance  to  Harris'  residence  greater 
than  by  the  customai-y  road. 

Tet  another  witness  for  the  common- 
wealth, living  near  Harris,  saw  appellant, 
Harris,  and  two  other  men  he  recognized  as 
appellant's  brothers  sitting  on  Harris'  porch 
just  after  sundown  of  the  night  of  the  Au- 
gust breaking  into  the  depot. 

Charles  Brinegar,  a  constable,  testified  in 
behalf  of  the  commonwealth  that  Luther 
Lunsford  related  to  him  the  conversation  he 
liad  with  appellant  in  the  ravine,  and  there- 
upon he  (Brinegar)  procured  the  Issual  of  a 
search  warrant  and  went,  with  Lunsford, 
Hiram  Canter,  and  perhaps  others,  to  the 
place  in  the  ravine  where  the  conversation 
between  appellant  and  Lunsford  occurred, 
and  there  fouud  the  flour  sacks  which  Luns- 


ford testified  had  been  discarded  1^  appeU 
lant  after  transferring  their  ccmtents  to  tlie 
sacks  carried  by  him  from  hia  home;  tliat 
the  sacks  bore  the  name  of  the  local  mer> 
chant  mentioned,  had  been  cut  open  at  the 
end  with  a  knife,  and  had  tlxe  appearance  of 
having  contained  flour.  After  securing  pos- 
session of  the  sacks,  Brinegar  and  tils  posse 
went  to  the  residence  of  appellant,  where 
they  found  a  barrel  containing  50  or  60 
pounds  of  flour  and  a  pair  of  overalls.  About 
100  yards  from  appellant's  house  Brinegar 
found  a  box  of  tobacco  In  a  chestnut  stump. 
The  tobacco  contained  the  brand  "Index." 
Very  near  the  stump  In  which  the  tobacco 
was  found  Brinegar  discovered  a  man's 
tracks,  which  he  followed  a  few  feet  to  a 
large  chestnut  log,  iKtween  which  and  a 
large  slab  resting  against  it  he  found  a  can 
of  lard,  a  box  of  dry  goods,  and  a  box  of  ba- 
con, and,  in  the  box  with  the  meat,  a  pair 
of  overnlls. 

Appellant's  brother,  Bertie  Richardson, 
was  arrested  by  Brinegar  after  leaving  appel- 
lant's house,  and  when  arrested^  was  wear^ 
ing  a  pair  of  overalls.  The  overalls  worn  by 
Bertie  Richardson,  those  found  in  the  box 
of  meat,  and  the  pair  found  in  appellant's 
house  were  all  of  the  same  make  and  color, 
and  dbntalned  on  the  top  button  a  dollar 
trade-mark.  .According  to  the  evidence,  such 
overalls  are  called  in  West  Irvine  the  "dol- 
lar mark"  overalls.  The  fionr  sacks  found 
by  Brinegar  in  the  ravine  near  the  house  of 
Arch  Harris  and  the  overalls  and  other  ar- 
ticles of  property  found  In  and  near  the  res- 
idence of  appellant  were  taken  in  charge  by 
the  constable,  introduced  In  evidence,  and 
identified  as  the  same  articles,  or  similar  in 
character  to  those,  taken  from  the  depot. 

It  appears  from  the  evidence  that  the  depot 
at  West  Irvine  was  twice  broken  into,  on 
each  of  which  occasions  property  of  value 
was  taken  from  the  building.  The  first 
breaking  occurred  July  23  or  24,  1914,  and 
the  second  in  the  following  montli,  August 
According  to  the  evidence  the  dry  goods, 
meat,  and  overalls  found  at  and  near  ap- 
pellant's residence  were  taken  from  the  de- 
pot at  the  time  of  the  July  breaking;  the 
flour  and  tobacco  at  the  August  breaking. 
Appellant  objected  to  Lunsford's  testimony 
respecting  his  alleged  confession  that  he  had 
broken  Into  the  depot  and  taken  property 
therefrom  in  July,  as  well  as  in  August,  and 
moved  that  the  commonwealth  be  required  to 
elect  whether  it  would  prosecute  blm  for  the 
July  or  August  breaking;  but  both  the  ob- 
jection and  motion  to  elect  were  overruled, 
and  the  evidence  in  question  admitted,  to 
which  ruling  appellant  excepted.  He  also 
objected  to  the  evidence  Introduced  by  the 
commonwealth  as  to  the  finding  at  and  neat 
the  home  of  appellant  of  the  articles  of  prop- 
erty alleged  to  have  been  taken  from  the  de- 
pot at  the  time  of  the  July  breaking,  and  all 
other  evidence  tending  to  connect  him  with 
the  July  breaking,  but  did  not  renew  the  mo- 
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U(Hi  to  elect  However,  all  tbe  evidence  re- 
hired to  was  admitted  over  Us  objection,  to 
wbich  he  excepted,  and  it  is  now  Insisted  for 
blia  that  tbls  evidence  was  Incompetent  and 
higU;  prejudicial  to  bis  substantial  rights. 

[1,2]  In  view  of  the  rule  of  practice  an- 
noimced  In  McGreary  v.  Commonwealth,  163 
Ey.  206,  173  S.  W.  351,  we  deem  it  right  to 
hold  that,  as  Lonsford,  the  flist  witness  for 
the  commonwealth,  directly  testified  as  to 
appellant's  possession  of  the  flour  stolen  from 
the  depot  at  the  time  it  was  broken  Into  in 
August,  the  commonwealth  must  be  regarded 
as  having  elected  to  try  him  for  the  August 
breaking,  and,  If  correct  in  this  conclusion, 
it  must  be  determined  whether  the  evidence 
as  to  the  July  breaking  should  have  been  ad- 
mitted, and.  If  so,  for  what  purpose  could  it 
be  considered  by  the  jury.  Ordinarily  such 
evidence  is  incompetent,  but,  as  said  in 
Homes  V.  Commonwealth,  164  Ky.  334,  176  8. 
W.  669: 

There  are,  however,  a  few  exceptions  to  this 
general  rule  applicable  to  cases  in  which  It  is 
necessary  to  establish  identity,  or  guilty  knowl- 
edge, or  intent,  or  motive  for  the  commission  of 
the  crime  under  trial,  or  when  other  offenses 
are  so  interwoven  with  the  one  being  tried  that 
they  cannot  well  be  separated  from  it  in  the  in- 
troduction of  relevant  and  competent  testimony, 
or  when  the  independent  offense  was  perpetrat- 
ed to  conceal  the  crime  for  which  the  accused  is 
OB  trial  Morse  v.  Com^  129  Ey.  294  [111 
S.  W.  714,  33  Ky.  liSw  Bep.  831,  894]." 

In  O'Brien  v.  Commonwealth,  116  Ky.  608, 
74  S.  W.  666,  24  Ky.  Law  Rep.  2511,  we  held 
that  In  a  prosecution  of  burglars  for  murder 
by  a  pistol  shot,  where  the  confession  of  one 
bad  disclosed  pistols  concealed  by  them  after 
the  crime,  evidence  of  other  burglaries  by 
them  occurring  before  and  on  the-  night  of 
the  murder,  and  In  which  the  pistols  so  found 
were  stolen,  was  admissible  to  identify  the 
guilty  parties.  .In  the  opinion  it  Is  said: 

"Bishop's  New  Criminal  Procedure,  vol.  1,  { 
1126,  in  discussing  the  admissibility  of  such  ev- 
idence as  that  under  consideration,  says:  'The 
inten^  knowledge,  or  motive  under  which  the 
defendant  did  the  act  charged  against  him,  not 
generally  admitting  of  other  than  circumstan- 
tial evidence,  may  ofted  be  aided  in  the  proofs 
by  showing  another  crime,  actual  or  attempted. 
"Then  it  is  permissible.'  Again,  in  section  1126, 
(ame  volume,  we  find  the  following  statement: 
'Whole  Transaction. — As  explained  under  the 
doctrine  of  res  gestte,  wherever  a  part  of  a 
transaction  appears  in  evidence,  the  rest  is 
thereby  made  admissible.  So  that  the  entire 
transaction  wherein  it  is  claimed  the  wrong  in 
issue  was  done  may  be  shown,  though  it  In- 
dttdea  also  other  crimes,  and  even  though  each 
transaction  was  a  continuing  one,  or  transpiring 
in  parts  on  different  days.'  The  same  doctrine 
U  recognized  in  Greenleaf  on  Evidence,  voL  1, 
i  53,  wherein  it  is  said:  'In  some  cases,  how- 
ever, evidence  has  been  received  of  facts  which 
happened  before  or  after  the  principal  transac- 
tion, and  which  had  no  direct  or  apparent  con- 
nection with  it  and,  therefore  their  admisgioa 
might  seem,  at  first  view,  to  constitute  an  ex- 
ception to  this  rule.  But  those  will  be  found 
to  have  been  cases  in  which  the  knowle<1ge  or 
intent  of  the  party  was  a  material  fact,  on 
which  the  evidence,  apparently  collateral  and 
fordgn  to  the  main  subject,  had  a  direct  bear- 
ing, and  was  therefore  admitted.'  *  •  • 
Again,  in  volume  3,  S  16,  we  find  this  further 


statement  from  the  same  learned  author:  In 
the  proof  of  intention,  it  is  not  always  neces- 
sary that  the  evidence  should  apply  directly  to 
the  particular  act  with  the  commission  of  which 
the  party  is  charged,  for  the  unlawful  intent  in 
the  particular  case  may  well  be  inferred  from  a 
similar  intent  proved  to  have  existed  in  other 
transactions  done  before  or  after  that  time.' 
*  *  *  We  find  that  this  coart  has  in  more 
than  one  case  given  its  sanction  to  the  rule  an- 
nounced in  the  foregoing  authorities.  In  T^e 
V.  Commonwealth,  3  Ky.  Law  Rep.  69,  it  is 
said :  'It  was  proper  to  ulow  the  commonwealth 
to  prove  the  number  of  attempts  by  the  defend- 
ant to  commit  the  same  offense,  for  the  purpose 
of  establishing  the  alleged  identity  of  the  ac- 
cused. •  •  •'  In  Thomas  v.  Com.,  1  Ky. 
Liaw  Rep.  122,  appellant  was  on  trial  for  effect- 
ing an  entrance  mto  a  dwelling  with  the  inten- 
tion of  stealing.  Previously  a  store  had  been 
broken  into  and  goods  stolen,  and  the  manner 
in  which  the  entrance  was  effected  gave  strong 
evidence  that  the  appellant  was  concerned  in 
the  prior  breaking  into  the  store.  Evidence  of 
the  first  breaking  waa  admitted  to  show  the  ap- 
pellant's intention  to  steal  in  entering  the  house. 
Held,  'that,  in  admitting  such  evidence  of  the 
first  breaking,  the  court  did  not  assume  that 
the  aiipellant  was  guilty  of  that  crime;  but 
the  evidence  was  such  as  to  warrant  the  court 
in  allowing  the  facts  to  go  to  the  jury,  not  as 
evidence  that  the  appellant  broke  into  the  store, 
for  that  was  abundantly  proved  without,  but  as 
evidence  of  his  intention,  and  such  evidence  was 
properly  admitted  for  that  purpose.    •    •    •  ' " 

[3,4]  Here  the  necessity  for  proving  the 
motive  cannot  be  said  to  have  existed,  be- 
cause the  mere  breaking  Into  the  depot  and 
the  taking  of  the  goods  therefrom  proved  be- 
yond doubt  the  motive  actuating  the  commis- 
sion of  the  crime;  but  the  necessity  for  es- 
tablishing the  Identity  of  appellant  as  the 
person  or  one  of  the  persons  who  broke  Into 
the  depot  in  August  did  exist,  and  the  con- 
fession he  made  to  Lunsford  of  his  participa- 
tion In  the  first  crime,  namely,  the  breaking 
Into  the  depot  in  July,  as  well  as  that  of  the 
August  breaking,  for  which  be  was  under 
trial,  made  it  permissible  for  the  common- 
wealth to  prove  In  corroboration  of  Lona- 
ford's  testimony  as  to  the  confession,  and  of 
the  confession  itself,  the  facta  appertaining 
to  the  first  offense  as  well  as  the  last  This 
corroboration  was  furnished  by  the  finding 
at  his  house  of  the  flour,  and,  at  the  place 
where  be  bad  discarded  them,  of  the  sacks 
in  which  he  confessed  to  have  taken  it  from 
the  depot  at  the  time  of  the  August  break- 
ing, and  also  by  the  finding  in  and  near  bis 
house  of  the  overalls,  meat  tobacco,  and  oth- 
er property  which,  In  his  confession  to  Luns- 
ford, he  admitted  taking  from  the  depot  at 
the  time  of  his  breaking  therein  in  July. 
Appellant,  having  admitted  in  the  one  con- 
versation and  by  a  single  confession  bis 
guilty  participation  In  the  two  crimes,  cannot 
complain  of  the  connection  given  tiiem  by 
the  evidence,  or  confine  the  commonwealth's 
evidence  to  so  mucl)  of  the  conversation  as 
constituted  a  confession  of  bis  guilt  of  the 
crime  committed  in  August  The  common- 
wealth bad  a  right  to  prove  the  entire  con- 
fession and  conversation  on  the  subject 

[6]  But,  while  we  agree  with   the  trial 
court  as  to  the  competency  of  tbls  evidence, 
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we  concede  the  soundness  of  appellant's  con- 
tention that  the  court,  upon  or  after  overrul- 
ing appellant's  objection  thereto,  should  have 
advised  the  jury  as  to  the  purpose  of  Its  ad- 
mission, and  admonished  them  that  they  could 
not  consider  It  as  conducing  to  prove  his  guilt 
of  the  August  breaking  Into  the  depot,  for 
which  be  was  being  tried,  but  that  It  might 
be  considered  by  them.  In  connection  with 
all  other  evidence  In  the  case,  only  for  the 
purpose  of  determining  whether  or  not  he 
had  a  motive  for  the  commission  of  the 
crime  committed  In  August,  or  of  Identifying 
him  as  a  participant  therein.  Bess  v.  Com- 
monwealth, 118  Ky.  858,  82  S.  W.  576. 

[I]  It  Is  apparent  that  appellant's  com 
plaint  of  the  failure  of  the  court  to  give  the 
peremptory  Instruction  directing  his  acqultr 
tal  cannot  be  sustained.    Tbere  was  abun- 
dant evidence  of  his  guilt. 

[7]  It  Is  further  apparent  that  appellant's 
third  and  final  contention  must  likewise  be 
rejected.  This  contention  rests  upon  the  the- 
ory that  the  witness  Lunsford  was  an  ac- 
complice of  the  appellant  In  the  commission 
of  the  crime  charged,  and  that  his  testimony 
was  uncorroborated,  and  therefore  the  per- 
emptory Instruction  should  have  been  given 
by  the  court.  Although  unauthorized  by  the 
evidence,  the  court  instructed  the  Jury  that 
a  conviction  could  not  be  bad  upon  the  tes- 
timony of  Lunsford,  unless  corroborated  by 
other  evidence  tending  to  connect  appellant 
with  the  offense:  and  the  corroboration 
would  not  be  sufficient  if  It  merely  showed 
that  the  ofiFense  was  committed  and  the  cir- 
cumstances thereof.  An  "accomplice"  Is  one 
of  several  equally  concerned  In  the  commis- 
sion of  a  felony.  There  Is  In  this  case  no 
evidence  whatever  connecting  Lunsford  with 
the  commission  of  the  crime  for  which  ap- 
pellant was  indicted.  Indeed,  it  appears 
from  his  testimony,  which  In  that  particular 
is  uncontradicted,  that  he  had  not  heard  of 
the  depot's  having  been  broken  Into,  either 
in  July  or  August,  until  told  of  it  by  appel- 
lant at  the  time  they  went  for  the  flour  tiiat 
the  latter  had  taken  from  the  depot.  At 
most,  the  evidence  only  shows  that  Lunsford 
aided  blm  In  removing  the  flour  from  the 
place  of  concealment  to  his  home,  with  knowl- 


edge of  the  fact  that  it  had  been  stolen  from 
the  depot  by  appellant.  If  appellant  had 
been  indicted  for  the  larceny  of  the  flour.  In- 
stead of  breaking  Into  the  depot  with  intent 
to  steal  and  take  properly  therefrom,  it 
might  be  claimed  that  Lunsford  was  con- 
nected with  the  commission  of  the  offense  as 
an  accomplice  and  accessory  after  the  fact, 
for  It  appears  that  the  crime  had  been  cwn- 
mltted  and  the  Immediate  a^sportatlpn  of  the 
flour  effected  more  than  a  month  before  ap- 
pellant was  assisted  by  him  in  removing  it 
from  the  place  of  concealment  to  the  home 
of  the  former.  However,  it  is  useless  to 
speculate  as  to  this  matter,  for  the  indict- 
ment is  not  for  larceny  nor  for  the  receiving 
of  stolen  property  with  guilty  knowledge  of 
its  having  been  stolen,  but  for  the  statutory 
offense  arising  out  of  the  felonious  breaking 
Into  the  depot  with  Intent  to  steal  and  take 
therefrom  property  of  value.  It  is  manifest, 
therefore,  that  Lunsford  was  not  an  accom- 
plice In  the  commission  of  the  crime  charged. 
In  Slzemore  v.  Commonwealth,  6  S.  W.  123, 
10  Ky.  I^aw  Rep.  1,  we  held : 

"It  is  not  the  mere  fact  that  a  person  is 
charged  with  a  crime  in  connection  with  anoth- 
er person  that  makes  him  an  accomplice.  In 
order  to  make  him  an  accomplice,  it  is  necessary 
that  his  criminal  participation  in  the  crime 
charged  should  be  shown  by  the  evidence." 

Here  Lunsford  was  not  even  charged  with 
the  crime  for  which  appellant  was  indicted, 
and  there  was  no  evidence  conducing  to  show 
Ills  criminal  participation  in  its  commlssioa 
In  White  V.  Commonwealth,  6  Ky.  Law  Rep. 
318,  It  was  held  that,  in  order  to  constitute  a 
witness  an  accomplice,  he  must  sustain  such 
a  relation  to  the  criminal  act  as  that  he 
could  be  Jointly  Indicted  with  the  defendant 
for  its  commission. 

The  instructions  of  the  court  seem  to  have 
fairly  advised  the  Jury  of  all  the  law  ap- 
plicable to  the  case ;  but,  because  oi  the  er- 
ror of  the  court  in  falling  to  admonish  the 
Jury  of  the  purpose  toi  which  the  evidence 
as  to  the  first  breaking  into  the  depot  might 
be  considered  by  them,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 
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CITT  OF  MAYSVIIiLB  et  al,  v.  DAVIS  et  aL 

CITY  or  MAYSVIIiliB  v.  JANUAKT 

&  WOOD  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  6,  1915.) 

1.  Municipal  Cobporations  <s=»282— Public 
Improvements— Mode  of  Improvement. 

Under  Ky.  St.  §  3572,  providing  that  in 
cities  of  tlie  fourth  class  a  portion  of  the  length 
of  a  street  may  be  improved  by  original  contract 
without  undertaking  to  improve  the  entire 
length,  and  section  3667,  directing  the  council 
and  courts  in  case  of  improvements  to  make  all 
necessary  corrections,  rules,  and  orders  to  do 
justice  between  all  parties  concerned,  the  coun- 
cil may,  in  its  discretion,  bnprove  only  a  por- 
tion of  the  width  of  the  street,  whkh  discretion 
may  be  corrected,  if  abused. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §g  750-752 ;  Dec.  Dig. 
<g=»282.] 

2.  MtJNxciPAL  Corporations  <g=s9354— Public 

IMPB0VEMBNT8— CONTEAOT8— OoNSTBUCnON. 

Where  the  plans  and  specifications  for  im- 
provement of  a  public  street,  which  Were  adopt- 
ed as  part  of  the  contract,  provided  that  the 
engineer  and  council  might  make  alterations  or 
modifications  which  should  be  agreed  upon  In 
writing  and  should  not  avoid  or  annul  the  con- 
tract, and  that  the  term  "council"  and  "en- 
gineer" should  mean  the  council  and  its  com- 
mittee, and  the  engineer  or  his  duly  authorized 
agent,  the  contract  might  be  modified  either  by 
the  council  by  a  valid  ordinance,  or  by  the  en- 
gineer and  paving  committee,  if  the  modification 
was  thereafter  approved  by  the  cotmcil. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  gg  886,  887 ;  Dec.  IM?. 
€=»354.] 

3.  municipai.  cobpobation8  9=»3q2— publio 

Impkovements— Contracts. 
Under  Ky.  St.  §  3487,  providing  for  pub- 
lication of  ordinances,  and  gection  3567,  relat- 
ing to  cities  of  the  fourth  class,  and  declaring 
that  a  lien  shall  exist  for  the  cost  of  the  orig- 
inal improvement  of  public  ways,  square,  etc., 
from  the  passage  of  the  ordinance  ordering  the 
improvement,  an  ordinance  for  the  original  con- 
struction of  a  street  is  not  valid  without  pub- 
lication. 

I  Ed.  Note.— For  other  cases,  see  Municipal 
f "on)orations.  Cent.  Dig.  gg  803-807 ;  Dec.  Dig. 
«='302.] 

4.  Municipal  Cobpobations  ®=5>413  —  Im- 
provement OF  Stbebts— Duty  of  'Railboad 
Company. 

Where  its  charter  required  a  street  railroad 
company  to  conform  its  tracks  to  the  grade  of 
the  street  and  keep  the  portion  occupied  in  good 
repair,  the  cost  of  improving  the  portion  of  the 
street  occupied  by  the  tracks  should  be  assessed 
against  the  railroad  company,  and  not  abutting 
owners. 

[£id.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Die.  gg  1014-1016,  1019, 
1020;  Dec.  Dig.  ®=413.] 

5.  Municipal  CobTobations  ®=>413— Public 
Improvements — Liability  for. 

Ky.  St.  g  3567,  which  is  part  of  the  char- 
ter of  cities  of  the  fourth  class,  declares 
that  payment  of  the  lien  for;  public  improve- 
ments may  be  enforced  upon  the  property  bound 
by  suit  in  equity,  and  no  error  shall  exempt 
from  payment  or  defeat  the  lien  after  the  work 
has  been  done  as  required  by  ordinance,  but  the 
council  or  the  courts  shall  make  all  corrections, 
mles,  and  orders,  to  do  justice  to  all  parties  cou- 
cemed,  and  if  the  improvement  be  made  as  re- 
quired by  ordinance,  the  city  shaU  not  be  lia- 
ble without  the  right  to  enforce  the  lien  against 


the  property  benefited.  Section  3673  declares 
that,  when  work  is  completed  in  accordance 
with  the  contract,  it  shall  be  received  by  the 
city  council  upon  the  receipt  of  a  certiiScato 
from  the  city  enginjeer  and  committee  on  streets, 
stating  that  the  work  has  been  done  according 
to  contract,  and  the  engineer  shall  apportion 
the  cost  HRainst  the  abutting  property,  while 
section  3576  declares  that  liens  on  property  for 
street  improvements  shall  not  be  defeated  by  ju- 
dicial sale,  or  by  any  mistake  in  the  description 
of  the  property,  or  the  names  of  the  owners.  An 
ordinance  of  a  city  of  the  fourth  class  provided 
for  the  improvement  of  the  entire  width  of  a 
street,  and  contracts  were  let  on  that  basis.  A 
street  railway  company  whose  tracks  occupied 
a  portion  of  the  street  obtained  an  injunction 
preventing  interference  with  Its  property,  and 
the  contract  was  modified  so  as  to  leave  the 
street  car  tracks  unpaved ;  concrete  headers 
being  put  in  14  inches  from  the  tracks.  The 
rest  or  the  work  was  done  according  to  contract 
and  accepted  by  the  city.  Held  that,  though 
the  ordinance  providing  for  the  change  was  in- 
valid for  wqnt  of  publication,  yet,  as  the  modi- 
fication was  made  by  the  city  engineer,  who  was 
authorized  to  alter  the  contract,  and  the  work 
was  done  according  to  contract,  the  abutting 
property  may  be  charged ;  the  work  having  been 
accepted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gg  1014-1016,  1019, 
1020;   Dec  Dig.  «=>413.] 

6.  Municipal  Oobpobatiowb  «s>365— Public 
Ikpboveuents— Accbptanok   of   Wobk. 

In  the  absence  of  fraud  or  collusion  between 
the  council  and  contractors,  the  acceptance  of 
an  improvement  by  the  council,  after  having 
been  completed  in  accordance  with  the  ordi- 
nance and  contract,  is  oondusiye  on  property 
owners. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  898;  Dec  Dig.  «=» 
865.] 

7.  MuniOIPAL  COBFOBATIONS  €=»44d— PUBLIC 

iMPBovEMENTS— Sight  of  Abutting  Pbof- 

ebty  Owners. 

Where  a  city  was  unable  to  secure  a  tem- 
porary removal  of  car  tracks  from  a  street, 
abutting  owners  cannot  complain  that  the  city 
authorized  the  contractor  to  put  in  concrete 
headers  between  the  tracks  and  portions  of  the 
street  which  were  improved  and  left  the  other 
portion  unimproved;  the  cost  of  the  headers 
being  considerably  less  than  the  cost  of  improv- 
ing the  whole  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1066,  1067;  Dec 
Dig.  <e=>446.] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  the  City  of  MaysvlUe  and  others 
against  Thomas  A  Davis  and  others,  conscd- 
idated  with  an  action  by  the  same  plaintiff 
against  the  January  &  Wood  Company. 
From  judgment  for  defendants,  plaintiffs  ap- 
peaL  Reversed  and  remanded,  witli  direc- 
tions. 

John  M.  CaUkoun,  of  MaysvlUe^  for  appel- 
lants. Wortbington,  Cochran  &  Browning, 
of  MaysvUle,  and  J.  P.  Hobeon  &  Son,  of 
Frankfort,  for  appellees. 

HURT,  J.  These  conaoUdated  suits  Involve 
very  much  the  same  questions  for  determina- 
tion. The  dty  of  MaysvUle  is  a  city  of  the 
fourth  class,  and  in  the  year  1910  the  com- 
mon council  determined  upon  the  Improve- 


»For  otnar  cases  ■••  same  topic  and  KAY-NUMBBR  In  ail  Key-Numbered  DlgesU  and  Indexn 

Google 


Digitized  by ' 


>8' 


464 


179  SOTJTHWISTBStN  BBff  ORTBB 


(Ky. 


ment  of  Second  street,  by  oii£liial  constrnc- 
tlon,  from  tbe  weet  propertv  line  of  Wall 
street  to  the  west  property  line  extended  ot 
B.  B.  BTOwnlng'B  property,  and  Market  street 
from  the  south  margin  of  Second  street  to 
the  north  margin  of  Third  street,  by  paving 
Second  street  within  the  limits  above  stated 
with  vitrified  brick  and  with  cement  curbs 
and  gutters,  on  the  ten-year  bond  and  paving 
plan,  at  the  cost  of  the  owners  of  the  abut- 
ting property.  According  to  the  ordinance, 
which  was  duly  adopted  on  the  23d  day  of 
May,  1910,  the  paving  of  the  street  with  vit- 
rified brick  was  to  extend  from  curb  to  curb. 
At  the  same  time  plans  and  spedflcatlons 
were  adopted  for  the  construction  of  the 
work,  wlilcfa  were  made  a  part  of  the  ordi- 
nance. Tbe  ordinance  was  duly  published, 
and  a  committee  appointed  to  oondnct  com- 
petitive bidding  for  the  contract  to  do  the 
work,  and  thereafter  Kelly  Bros,  became  the 
accepted  bidders,  and  executed  the  required 
bond  and  entered  into  a  contract  with  the 
city  and  proceeded  to  do  the  work  accord- 
ing to  the  .  plans  and  specifications.  .  The 
tracks  of  the  Maysville  Street  Kallroad  & 
Transfer  Company  are  situated  about  the 
center  of  Second  street,  and  run  longitudinal- 
ly along  said  street  for  about  two  blocks, 
when  it  approaches  the  north  side  of  the 
street  and  extends  for  about  one-half  of  a 
block  alongside  of  tbe  sidewalk,  which  was 
embraced  within  the  proposed  Improvements. 
In  the  right  of  way  contract  between  the 
Maysville  Street  Railroad  &  Transfer  Oom- 
pany  and  the  city  of  Maysville,  which  exists 
In  the  diaracter  of  an  ordinance  of  the  dty 
council,  It  was  agreed  between  the  street 
railroad  and  transfer  company  and  the  city 
that  the  tracks  of  the  railroad  are  to  conform 
to  the  grades  of  the  street,  "as  they  are  now 
fixed,  or  as  they  may  be  hereafter  fixed  by  or- 
dinance of  the  city,  and  the  said  company 
shall  keep  any  portion  of  said  street  that  It 
may  use,  occupy,  or  damage  In  the  same  good 
repair  In  which  the  remaining  part  of  said 
street  may  be  kept  by  the  city,  free  of  any 
cost  to  the  city;  and  any  portion  of  said  street 
which  may  be  torn  up  or  Injured  by  the  con- 
struction of  said  road  shall  be  replaced  in 
the  same  good  condition  in  which  they  found 
it."  After  Kelly  Bros,  had  commenced  upon 
the  construction  of  the  street  under  contract 
made  under  the  ordinance  of  May  23d,  they 
and  the  dty'englneer  Joined  in  rei)orts  to  the 
dty  coundl  that,  in  order  to  construct  the 
street  as  required  by  tbe  contract,  it  would 
be  necessary  to  temporarily  remove  the 
tracks  of  the  railroad  company.  The  city  re- 
quested the  railroad  company  to  remove  its 
tracks,  which  it  refused  to  do,  and  the  repre- 
sentatives of  the  dty  then  undertook  to  re- 
move the  tracks  themselves.  This  resulted 
in  the  railroad  company  procuring  an  injunc- 
tion against  the  dty  authorities  enjoining 
them  from  the  removal  of  the  tracks,  and  the 
city,  within  the  time  allowed,  made  a  motion 


before  a  judge  of  this  ooort  to  dfoKrilTe  tbe 
injunction,  which  motion  was  overruled. 
Thereafter,  on  the  2801  day  at  July,  the  ooon- 
ell,  by  unanimous  vote,  adopted  another  or- 
dinance, which  provided  tliat  concrete  head- 
ers 4  Inches  In  thickness  and  22  Inches  in 
length  should  be  set  14  Inches  from  the  tracks 
of  the  raUroad,  and  on  eadi  side  of  It 
throughout  the  length  of  the  portion  of  the 
street  which  Kelly  Bros.,  under  their  con- 
tract, had  undertaken  to  Improve^  Ttiia  or- 
dinance was  never  published.  It  provided 
for  the  making  of  a  contract  for  the  construc- 
tion of  the  concrete  "headers"  between  rep- 
resentatives Off  the  dty  and  the  contractors, 
but  did  not  provide  that  the  contract  to  put 
In  the  "headers"  should  be  let  to  comiietltive 
bidding.  Neither  did  the  ordinance  provide 
for  a  failure  to  improve  the  street  with  vitri- 
fied brick  between  the  "headers"  and  along 
the  track  and  on  each  side  of  the  trade  Ot 
the  railroad.  That  seema  to  have  been  ar- 
rived at  by  a  parol  agreement  between-  Kdly 
Bros.,  who  obtained  the  contract  to  put  in 
the  "headers,"  and  the  dty  coundl.  Anyhow, 
Kelly  Bros,  proceeded  to  construct  the  street, 
leaving  a  space  of  S^  feet  from  the  center  of 
the  railroad  track  and  on  each  side  of  the  cen- 
ter and  extending  out  to  the  concrete  "head- 
ers" unimproved  in  any  way.  When  the  ap- 
pellees realized  that  the  portion  of  the  street 
occupied  by  the  railroad  track  and  14  Inches 
on  eadi  side  of  It  was  not  to  be  constructed 
as  provided  In  the  ordinance  of  May  23d,  they 
filed  with  the  dty  council  a  protest  against 
constructing  the  street  In  that  way,  and  ac- 
companied It  with  an  offer  to  pay  their  pro 
rata  portions  of  the  cost  of  constructing  the 
street  along  and  on  the  railroad  track  as 
the  other  portions  of  the  street  The  council 
taking  no  heed  to  their  protest,  the  api>e1Iee8 
then  served  notice  upon  the  city  and  upon 
the  contractors  that  they  would  not  consider 
themselves  nor  their  property  bound  for  the 
cost  of  construction  of  the  street  after  it  was 
carried  out  with  a  fkllnre  to  construct  the 
street  upon  and  along  the  railroad  tracks  as 
the  remainder  of  It  was  constructed.  No 
heed  was  given  to  this.  The  contractors  pro- 
ceeded to  construct  the  street  with  vitrified 
brick  out  to  the  railroad  track  and  upon  each 
Ride  of  It,  but  14  inches  tiom  the  rails  they 
put  In  the  concrete  "headers,"  which,  as  con- 
tended by  the  appeHees,  left  7  feet  in  the  cen- 
ter of  the  street,  through  two  blocks  of  the 
Improved  portion  of  It,  entirely  unimproved 
as  required  by  the  ordinance  of  May  23d,  and 
for  one-half  a  block  unimproved  for  tbe 
width  of  7  feet  from  the  north  curb  on  the 
side  of  the  street  where  the  railroad  track 
was  situated.  Tbe  work  was  accepted  by 
tbe  dty  coundl,  and  a  report  by  the  dty  en- 
gineer and  paving  committee  apportioning 
the  cost  of  construction  of  the  street  and  the 
concrete  "headers"  between  the  abutting 
property  owners  on  each  side  of  the  street 
was  adopted  by  the  council.    Tbe  dty  then 
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pMoeeded  to  lanie  bonds  for  the  unpaid  por- 
tians  at  tbs  asseBsment  and  to  offer  them  for 
sale  l^  ad-vertisement,  wben  the  appellees 
InsUtDted  a  suit  agatnat  the  dty,  In  whl(^ 
they  sought  to  restrain  the  city  from  the  sale 
of  the  bonds.  No  immediate  Injunction  was 
obtained,  and  the  bonds,  after  tbe  filing  of 
the  suit,  were  aoid  to  the  contractors,  Kelly 
Bros.,  throuKta  the  agoicy  of  «  certain  bank 
In  Maysville. 

After  the  first  installment  of  the  bonds 
became  due  the  dty  instituted  a  suit  against 
the  January  &  Wood  Company  one  vt  tbe 
abutting  property  owners,  to  recover  from 
it  tbe  amount  of  the  assessment  of  the  cost 
of  the  street  and  "headers"  apportioned  to  it, 
and  to  enforce  a  Uen  upon  Its  property  to 
satisfy  the  payment  of  tihe  assessment  ap- 
portioned to  it  Defense  was  made  to  both 
suits,  and  a  statement  of  facts  agreed  uimu, 
\rhldi  was  filed  after  the  two  cases  had 
been  consolidated,  and  It  resulted  in  a  Jndg- 
Qioit  <^  the  circuit  court  in  tbe  first-named 
suit  wliicb  redted  that,  as  the  bonds  bad 
been  already  sold,  the  dty  was  restrained 
from  attempting  to  cc^lect  the  assessment 
apportioned  for  tbe  cost  of  the  work,  or  to 
enforce  any  lien  which  might  exist  upon  tbe 
abutting  property  to  secure  the  payment  of 
the  assessments.  Tbe  petition  In  tbe  second 
stated  case  was  dismissed.  Tbe  dty  except- 
ed to  the  judgment  In  each  case  and  prayed 
an  appeal  to  tbla  court,  which  was  granted. 

It  should  be  stated  that  nothing  was  in- 
cluded in  the  assessments  for  tbe  cost  of  con- 
structing the  street  according  to  tbe  ordi- 
nance in  the  racant  space  left  along  and  on 
each  side  of  tbe  railroad  trade,  bat  tbe 
contract  price  for  putting  in  tbe  concrete 
headers,  and  which  amounted  to  about  $1,- 
525,  was  included  In  the  assessments,  and 
was  a  part  of  the  amount  for  which  tbe  dty 
issued  and  sold  Its  bonds. 

Paragraph  7  of  tbe  original  plans  or  sped- 
flcations  for  tbe  work  was  to  the  effect  that, 
If  the  engineer  and  coundl  should  deem  it 
best,  tbey  might  make  alterations  or  modifi- 
cations of  the  plans  or  specifications  for  tbe 
work  and  tbe  price  to  be  paid  for  the  work 
as  altered  or  modified,  to  be  agreed  upon  in 
writing  and  signed  by  tbe  contractor  and 
some  one  authorized  by  tbe  coundl  on  behalf 
of  tbe  dty.  The  ordinance  adopted  on  tbe 
25th  day  of  July  on  its  face  purported  to 
be  an  amendment  to  tbe  original  spedflca- 
tions,  which  were  a  part  of  tbe  ordinance 
of  May  28d,  and  provided  that  any  provisions 
of  tbe  original  spedficatlons  as  were  In  con- 
flict with  tbe  provisions  of  tbe  amendment 
sboQld  be  repealed. 

Wben  the  street  bad  been  constructed  as 
above  stated,  some  one,  presumably  the  Street 
Railroad  A  Transfer  Company — the  agreed 
state  of  fkcts  does  not  show  whom — filled  up 
the  space  l>etween  tbe  concrete  "headers" 
with  dirt  and  broken  stone,  and  since  that 
time  the  travel  upon  tbe  street  has  cut 
that  space  into  rats,  and  nind  would  scatter 
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from  it  upon  the  remafiieler  of  tlie  8tk«et, 
causing  it  to  be  unsatisfactory  for  travel  and 
tiie  use  of  the  street 

The  ai^iellees  In  their  tmlt  contend: 

First.  Tliat  the  dty  had  no  power  to  Im- 
prove a  street  by  original  construction,  ex- 
cept to  the  enttre  width  of  tlie  street 

Second.  That  under  the  ordinance  of  tbe 
23d  day  of  May,  1910,  the  street  was  to  be 
Improved  with  vitrifled  brick  from  curb  to 
curb,  and  that  same  had  not  been  done. 

Third.  That  the  ordinance  amendatory  of 
tbe  spedficatlons,  of  date  July  25tb,  was 
vdd  because  of  its  want  ot  publication,  as 
required  by  the  statutes. 

Fourth.  Tbe  amendatory  ordinance  ot  July 
25tb  did  not  provide  that  the  7-foot  strip 
through  tbe  street  whldi  1b  occupied  by  tbe 
railroad  tracks  should  not  be  improved  as  re- 
quired by  tjie  original  contract  and  spedfi- 
catlons, but  it  only  provided  ttiat  tbe  con- 
crete "headers"  should  be  put  in  on  each 
side  14  Inches  from  the  railroad  tracks,  and 
for  these  varlons  reasons  tbe  contract  under 
tbe  ordinance  bad  never  been  complied  with, 
and  that  they  were  for  that  reason  not 
bound  for  the  assessments. 

Tbe  appellant  contends  that  tbe  amenda- 
tory ordinance  of  July  25tb  did  not  require 
publication,  under  tbe  stetute  to  make  it 
valid,  and  that  tbe  change  in  the  plans  for 
construction  of  the  street  was  sudi  as  was 
entirely  reasonable  and  baiefidal  to  tbe 
abutting  proi>erty  owners,  and  were  such  as 
the  dty  had  a  right  to  make  under  the  con- 
tract with  the  contractors,  and  that  the 
nbatting  property  owners  are  bound  for  the 
assessments,  and  which  are  a  lien  npon  tbe 
property. 

[1  ]  First  We  will  consider  tbe  contentions 
of  the  appellees  in  the  order  stated  above. 
Has  tbe  coundl  of  a  dty  of  tbe  fourth  class 
authority  to  provide  for  the  original  con- 
struction of  a  street,  at  the  cost  of  the  abut- 
ting property  owners,  except  it  Improve  tbe 
street  to  its  entire  width  ?  The  statutes  relat- 
ing to  cities  of  the  fourth  class  are  silent 
upon  the  subject  Section  3572,  Ky.  Statutes, 
expressly  provides  that  a  portion  of  the 
length  of  a  street  may  be  Improved  by  orig- 
inal construction,  without  an  undertaking  to 
improve  tbe  entire  length  of  tbe  street.  Tbe 
case  of  Town  of  Bowling  Gre«a  v.  Hobson,  3 
B.  Mon.  478,  rdied  upon  by  appellees  as  sus- 
taining their  contention,  cannot  have  any 
application  to  the  power  of  tbe  city  council, 
under  tbe  present  charter  of  dties  of  the 
fourth  class,  for  tbe  improvement  of  the 
streets.  That  opinion  was  based  upon  a 
provision  of  tbe  charter  of  tbe  named  dty 
wblcb  authorized  its  trustees  to  cause  a 
street  to  be  improved,  upon  tbe  petition  of  a 
majority  of  the  property  holders  upon  the 
street  and  this  court  correctly  held  that  it 
required  a  majority  of  the  persons  owning 
property  upon  tbe  entire  street,  as  to  length, 
and  not  a  majority  of  tbe  owners  upon  a  cer- 
tain sectiin  of  tbe  street.     It  Is^  avparent 
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that  a  ilile  requlriiig  tbe  entire  width  of  a 
street  to  be  improved,  or  else  to  withhold 
the  authority  to  Improve  any  portion  of  it, 
under  the  varj-ing  conditions  as  to  width 
of  streets  and  the  nature  of  their  surface, 
and  the  necessity  and  desirability  of  their 
improvement  to  their  entire  width,  in  all 
cases,  would  l>e  a  harsh  and  unreasonable 
construction  of  the  statutes,  and  would  great- 
ly niUitate  against  proceedings  to  make  use- 
ful and  necessary  improvements,  and  would 
oftentimes  impose  unnecessary  burdens  upon 
the  abutting  property  owners.  For  these 
reasons,  and  in  the  light  of  the  provision 
which  is  embraced  in  section  3567,  Ky.  St., 
which  directs  the  council  and  tbe  courts  to 
"make  all  corrections,  rules,  and  orders  to 
do  Justtce  to  all  parties  concerned,"  it  seems 
that  tbe  better  rule  is  to  leave  the  question 
as  to  whether  all  or  a  portion  of  the  width 
of  the  street  shall  be  improved  to  the  sound 
discretion  of  the  board  of  council  of  the  city, 
which  discretion  may  be  corlrected  If  abused. 

(2 J  Second.  Under  the  ordinance  of  May 
23,  1910,  the  street  was  to  be  made  of  vitri- 
fied brick  from  curb  to  curb,  and  same  has 
not  been  done  for  the  space  of  seven  feet, 
which  is  occupied  by  the  tracks  of  the  street 
raUroad.  The  portion  of  tbe  street  not  occu- 
pied by  tbe  tracks  of  the  railroad  was  im- 
^proved  as  provided  for  by  tbe  ordinance  and 
contract.  There  is  no  attempt  made  to  show 
that  the  Improvement  of  the  street,  to  tbe 
extent  to  which  It  was  done,  was  not  in  ac- 
cordance with  the  contract,  and  not  in  ac- 
cordance with  the  ordinance,  except  as  to 
the  concrete  "headers,"  or  that  it  was  not  a 
substantial  and  valuable  work  and  beneficial 
to  tbe  abutting  properties.  The  plans  and 
specifications  for  tbe  improvement,  which 
were  duly  adopted  as  a  part  of  the  ordinance 
of  May  23,  1910,  provided  In  section  7  that: 

"The  engineer  and  council  may,  if  they  deem 
best,  make  alterntions  or  modifications  of  the 
specification  or  plans  for  this  work ;  the  price 
to  be  paid  for  this  work  under  such  altered  or 
modified  specifications  to  be  agreed  upon  in 
writing  and  signed  by  the  contractor  and  some 
one  authorized  by  the  council  on  behalf  of  the 
city  of  Maysville." 

"And  it  IS  expressly  agreed  that  such  altera- 
tions shall  not  annul  or  violate  this  contracC' 
etc 

"Such  additional  work,  alterations,  or  modi- 
fications shall  be  upon  and  subject  to  all  tbe 
provisions  of  tbe  original  contract." 

The  contract  entered  Into  for  the  perform- 
ance of  the  work  provided: 

"That  the  power  reserved  to  or  conferred  up- 
on any  body  or  person  in  the  said  specificationg, 
plans,  and  profiles  may  be  exercised  by  said 
body  or  person,  and  expressly  covenant  that  the 
agreement  as  to  amount  to  be  added  or  deduct- 
ed from  the  contract  price  for  any  omission,  ad- 
dition, or  alteration  shall  be  final,"  etc 

The  ordinance  of  May  23,  1910,  of  which 
tbe  plans  and  specifications  were  a  part,  was 
regularly  adopted  and  published,  as  required 
by  law.  The  plans  and  specifications  pro- 
vided that  alterations  and  modifications  of 
same  could  be  made  by  the  engineer  and 
council,  and  tbe  original  contract  provided 


tbat  auch  engineer  and  coniidl  could  make 
alterations  and  modlflcatlona.  Section  2  of 
tbe  plans  and  spedflcations  provided  that 
tbe  words,  "council  and  engineer"  shall  mean 
the  council  or  its  committee  and  the  engineer 
or  his  duly  authorized  agent  It  thus  ap- 
pears that,  in  accordance  with  the  ordi- 
nance of  May  23,  1910,  and  in  the  contract 
entered  into  under  it,  tbe  coancll'had  the 
right  to  make  alterations  In  and  modifica- 
tions of  the  plans  and  spedflcations  of  tbe 
work,  or  that  same  could  be  done  by  the 
engineer  and  paving  committee.  If  done  by 
the  conncil.  It  must  have  been  necessarily 
done  at  a  meeting  of  it,  by  ordinance,  but  if 
done  by  the  engineer  and  paving  committee, 
it  was  valid  without  a  resolution  or  ordi- 
nance of  the  council,  if  thereafter  approved 
by  the  council. 

[3]  Third.  Tbie  council  undertook  by  tbe 
amendatory  ordinance  of  July  25,  1910,  to 
alter  and  modify  the  plans  and  speciflcatlons 
by  providing  for  the  placing  of  the  concrete 
"headers"  upon  each  side  of  the  railroad 
track,  and  a  contract  was  entered  into  by  tbe 
mayor  with  the  contractors,  under  authority 
from  the  council,  to  pay  for  the  "headers." 
The  action  of  the  council,  as  far  as  the  reso- 
lution of  July  25th  may  be  considered  an  or- 
dinance, was  void  and  ineffective,  as  it  was 
never  published.  Sections  3487  and  3567, 
which  are  a  part  of  the  charter  of  cities 
of  tbe  fourth  class,  provide  for  tbe  man- 
ner of  the  adoption  of  ordinances  and 
when  they  shall  become  enforceable.  The 
terms  of  these  statutes  construed  together 
make  it  plain,  that  no  ordinance  for  the  orig- 
inal construction  of  a  street  can  be  valid 
without  publication,  as  provided  in  section 
3487,  supra;  0.  &  O.  Ry.  Co.  v.  MulUns,  94 
Ky.  355,  22  S.  W.  568,  16  Ky.  Law  Rep.  139 ; 
Pox  V.  Middlesborough,  96  Ky.  262,  28  S.  W. 
776,  16  Ky.  Law  Rep.  455;  City  of  Newiwrt 
V.  N.  N.  Bank,  148  Ky.  218,  146  S.  W.  377; 
Mulr  V.  Bardstovni,  120  Ky.  739,  87  S.  W. 
1096,  27  Ky.  Law  Rep.  1160. 

[4]  Fourth.  It  is  true  tbat  tbe  amendatory 
ordinance  of  July  25th  does  not  provide  for 
leaving  tbe  seven-foot  strip  occupied  by  the 
railroad  track  unimproved.  The  work  was, 
however,  being  done  under  tbe  supervision 
of  the  engineer  and  paving  committee,  who 
certified  to  the  council  that  the  work  had 
been  completed  according  to  the  contract  and 
In  accordance  with  the  ordinance  as  adopted 
and  published  by  the  conncil.  The  report  of 
the  engineer  and  paving  committee  showed 
that  the  part  of  the  street  which  was  oc- 
cupied by  tbe  street  car  tracks  was  left  tin- 
Improved,  and  nothing  for  the  costs  of  im- 
proving same  was  apportioned  to  any  of  the 
abutting  property  owners.  This  report  and 
apportionment  of  costs  was  adopted  and  ai>- 
proved  by  the  council.  We  must  presume 
that  the  contractors  failed  to  improve  the 
portion  of  the  streets  occupied  by  the  rail- 
road tracks  because  tbe  city  was  ntiable  to 
procure  tbe  temporary  removal  of  the  tracks 
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in  order  to  enable  the  contractors  to  perforin 
their  contract,  and  the  Beven-foot  strip  was 
left  Dnlmproved  by  the  direction  of  the  en- 
gineer and  paving  committee,  and  with  the 
fall  concurrence  of  the  council.  When  the 
engineer  and  paving  committee  exercised  the 
anthority  vested  In  them  by  the  ordinance 
and  contract  to  change  the  plans  and  spec- 
ifications, by  directing  that  the  portion  of  tlie 
street  occupied  by  the  car  tracks  be  left  nn- 
paved  with  vltrlfled  bricic,  it  cannot  be  said 
tliat  the  leaving  of  such  space  unpaved  was 
not  In  accordance  with  the  contract  and  ordi- 
nance. It  does  not  appear  that  the  contrac- 
tors sought  to  be  relieved  from  the  paving 
of  the  strip. 

The  modification  of  the  plans  and  speclUca- 
tioos,  which  left  unpaved  the  portion  of  the 
street  which  was  occupied  by  the  railroad 
traclis  was  not  a  captious  and  unreasonable 
exercise  of  discretion  by  the  council,  because 
It  was  unable  to  have  the  1  racks  temporarily 
removed  for  the  purpose  of  doing  the  work, 
and  failed  in  its  effort  theretofore  to  compel 
the  railroad  to  l)enr  any  portion  of  the  costs 
(^improving  the  streets,  as  an  owner  of  atmt- 
Ung  property,  as  appears  from  the  opinion  of 
this  court  in  City  of  Maysville  v.  Maysville 
Street  Ry.  &  Transfer  Co.,  128  Ky.  673,  108  S. 
W.  OeO,  32  Ky.  Law  Rep.  1366.  Prom  the  por- 
tion of  the  contract  under  which  the  railroad 
and  transfer  company  occupies  the  streets  of 
the  dty,  whldi  is  embraced  in  the  agreed 
8tat«nent  of  facts,  it  ai^wars  that  the  rail- 
road and  transfer  comi)any  is  obligated  to 
keep  the  portion  of  the  street  which  it  uses 
in  the  same  good  repair  in  which  the  remain- 
ing part  of  the  street  may  be  kept  by  the 
city.  The  council  should  require  the  rail- 
road company  to  comply  with  its  obligation, 
rather  than  to  lay  the  burden  of  paving  the 
portion  of  the  streets  occupied  by  the  rail- 
road tracks  upon  the  abutting  property  own- 
ers. 

[f,  8]  Conceding  the  invalidity  of  the 
ammdatory  ordinance  of  July  25,  1910,  and 
that  the  original  ordinance  and  contract  pro- 
vided ft>r  the  paving  of  the  street  from  curb 
to  curb,  with  the  right  of  the  council  and 
engineer  or  the  street  paving  committee  and 
enghieer  to  alter  and  modify  the  plans  and 
spedficatloDs,  and  the  making  of  a  subee- 
qnat  contract  to  cover  the  alteratiaa^  and 
modiOcations,  has  the  dty  now  a  right  to 
recover  from  the  abutting  property  owners 
the  assessment  made  upon  them  to  i>ay  for 
the  improvement?  It  has  been  held  in  a 
long  line  of  adjudications  that  the  power  to 
require  an  abutting  property  owner  to  pay 
the  costs  of  street  Improvements  is  derived 
from  the  statutes  which  govern  the  subject, 
and  until  recently  it  was  held  in  this  Juris- 
diction, that,  to  enable  a  city  council  to  en- 
force the  collection  of  an  assessment  for 
street  improvements,  it  must  have,  as  a  con- 
dition precedent,  proceeded  in  absolute  con- 
formity to  the  statutes  giving  It  power  for 
such  purpose  to  cause  the  improvement  to  be 


made  and  to  levy  the  assessment;  that  the 
work  to  be  done  must  have  been  ascertained 
and  prescribed  in  the  ordinance;  and  that 
the  councils  of  the  cities  bad  no  power  to 
accept  a  part  performance  of  a  contract  and 
to  subject  the  abutting  property  owners  to 
the  payment  for  the  work  performed.  Hen- 
derson V.  Lanvb^t,  14  Bush,  24 ;  City  of  Lex- 
ington V.  Wally,  109  S.  W.  299,  33  Ky.  Law 
Rep.  116;  Hydes  &  Ooose  v.  Joyes,  4  Bush, 
406,  06  Am.  Dec.  3U ;  Murphy  v.  Louisville, 
0  Bush,  189;  Murray  v.  Tucker,  10  Bush, 
241.  It  remains  true  that  the  llat>llity  of  the 
abutting  property  owner  for  street  Improve- 
ments depends  and  is  derived  from  the  stat- 
ute laws  of  the  state,  and  there  is  no  liabil- 
ity, except  where  created  by  statutes,  but 
the  liability  of  the  property  owner  Is  de- 
termined by  the  statute  in  force  at  the  time 
the  Improvement  of  the  street  is  made. 
Since  the  rendition  of  the  above  opinions,  in 
the  cliarter  of  cities  of  the  fourth  class,  with 
reference  to  the  lien  upon  the  abutting  prop- 
erty for  the  cost  of  construction  and  recon- 
struction of  streets,  in  sectioo  3567  It  has 
been  provided  as  follows: 

"And  payment  may  be  enforced  upon  the  prop- 
erty bound  therefor  by  suit  in  equity,  and  no 
error  in  the  proceeding  of  the  board  of  council 
shall  exempt  from  payment  or  defeat  said  lien 
after  the  work  has  been  done  as  required  by 
ordinance;  but  the  board  of  council  or  the 
courts  in  which  said  suits  may  be  pending  shall 
make  all  corrections,  rules  and  orders,  to  do 
justice  to  all  parties  concerned;  and  if  such 
improvements  be  made  as  required  by  ordinance, 
in  no  event  shall  the  dty  be  liable  therefor 
without  the  right  to  enforce  it  against  the  prop- 
erty receiving  the  benefit  thereof." 

Section  3573  provides  as  follows: 
"When  the  work  is  undertaken  under  the  pro- 
vision of  section  3672,  and  is  completed  in  ac- 
cordance with  the  contract,  the  work  shall  be 
received  by  said  dty  council  upon  receipt  of  a 
certificate  from  the  dty  engineer  and  committee 
on  streets,  stating  that  the  work  has  been  done 
according  to  contract,  and  said  city  engineer 
shall  apportion  the  cost  of  said  improvement 
against  the  lots  or  grounds  abutting  or  border- 
ing the  improvement,"  etc. 

Since  the  enactment  of  the  present  provl- 
siona  of  the  charters  of  dtles  of  the  fourth 
class,  when  an  ordinance  is  enacted  or  a  con- 
tract entered  into  for  the  construction  of  a 
street  in  a  dty  of  that  class,  it  is  done  in  con- 
templation of  the  provisicais  and  require- 
ments of  the  statutes  supra,  and  other  provi- 
sions of  the  charter.  Since  that  time  a  dif- 
ferent rule  has  been  held  as  regards  ordi- 
nances and  contrads  for  street  improve- 
ments. The  legislative  authority  has,  by  stat- 
utes, changed  the  rule  adhered  to  in  cases  be- 
fore the  adoption  of  these  statutea 

Sedion  3576,  Ky.  St,  provides  that  liens 
upon  the  property  for  street  improvements 
shall  not  be  defeated  or  postponed  by  any 
judldal  sale,  or  by  any  mistake  in  the  de- 
scription of  the  property,  or  in  the  name  or 
names  of  the  owners  thereof.  The  present 
statutes  seem  to  have  intended  to  empower 
the  cities  of  the  fourth  class  to  cause  streets 
to  b«  construded  at  the  cost  of  the  abutting 
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propertT',  and  to  require  fsnch  property  to  bear 
the  costs  of  such  construction,  where  they 
are  benefited  thweby,  and.  to  prevent  the  de- 
feat of  the  euforoement  of  the  liens  for  such 
costs,  where  such  property  is  equitably  en- 
titled to  bear  a  portion  of  the  burdens,  on 
account  of  any  mistake  or  error  of  the  coun- 
cil in  its  proceedings.  In  the  case  at  bar,  if 
the  ordinance  had  provided  at  the  first  for 
the  paving  of  the  street,  except  the  portion 
occupied  by  the  tradu  of  the  railroad,  and 
the  setting  of  the  concrete  "headers,"  as  was 
done  by  contract  after  the  original  contract 
had  been  made  and  changed,  at  the  cost  of 
the  abutting  property,  no  valid  objection 
could  have  been  made  by  the  owners  of  the 
property.  The  property  received  the  benefits 
of  the  improvement  to  the  extent  it  was 
made,  and,  it  seems,  is  equitably  entitled  to 
bear  the  cost  of  it  The  defense  that  the 
work  was  not  done  according  to  the  contract 
will  not  defeat  the  lien,  for  two  reasons,  one 
of  which  appears  to  have  been  in  accordance 
with  the  contract,  and  the  other  is  that  the 
city  accepted  the  work  as  having  been  done 
in  accordance  with  the  contract,  and  it  is 
made  the  duty  of  the  court  trying  the  case 
to  make  such  orders  and  to  correct  such  er- 
rors as  will  result  in  Justice  to  all  parties 
concerned. 

In  the  absence  of  fraud  or  collusion  be- 
tween the  council  and  the  contractors,  the  ac- 
ceptance of  the  work  by  the  council'  as  hav- 
ing been  done  In  accordance  with  the  ordi- 
nance and  contract  la  conclusive  upon  the 
property  owner.  Joyes,  etc,  v.  Sbadbum,  13 
S.  W.  361,  11  Ky.  Law  Kep.  892 ;  Creekmore 
v.  Central  Construction  Co.,  157  Ky.  336,  163 
S.  W.  194 ;  Nevin  v.  Roach,  86  Ky.  494,  5  S. 
W.  546,  9  Ky.  Law  Rep.  819;  Lovelace  v. 
Little,  147  Ky.  137,  143  S.  W.  1031.  There 
is  no  charge  of  fraud  or  collusion  upon  the 
part  of  any  one  in  the  case  at  bar. 

Gleason  v.  Bamett,  106  Ky.  125,  50  S.  W. 
67,  20  Ky.  Law  Rep.  1694,  Orth  v.  Park,  117 
Ks.  779,  79  S.  W.  206,  25  Ky.  Law  Rep.  1910, 
80  S.  W.  1108,  81  8.  W.  251,  26  Ky.  Law 
Rep.  184,  842,  and  Llndenberger  Land  Co.  v. 
Park,  85  S.  W.  213,  27  Ky.  Law  Rep.  487, 
were  cases  construing  a  section  of  the  char- 
ters of  cities  of  the  first  class,  and  Llndsey 
V.  Brawner,  97  S.  W.  1,  29  Ky.  Law  Rep. 
1240,  construed  a  provision  in  the  charter  of 


cities  of  the  third  dam,  beGb  of  which  are 
similar  to  tibe  provialon  cited  in  sectloa  3667 
of  cities  of  the  fourth  dass,  and  the  condn- 
sion  arrived  at  in  those  opinions  snppcrtg 
the  conclusi(xi  arrived  at  here. 

In  the  Llndenberger  land  Co.  ▼.  Faik, 
supra,  this  court  said: 

"The  former  rule  existing  under  previous  itat- 
utea  on  this  arubjeet  has  been  modified  ao  as  to 
allow  a  just  and  reasonable  execution  of  the 
work.  Technical  objectiona  formerly  interpos- 
ed to  defeat  wboUj  the  claim  of  the  contractor 
who  had  done  the  work  are  now  made  to  yield 
by  the  more  just  provision  of  the  statute  that 
the  court  may  adjust  the  rights  of  the  parties 
after  the  completion  and  acceptance  of  the  work 
if  there  ia  some  variance,  yet  is  a  substantial 
compliance  with  the  ordiiiance  and  contract" 

There  is  no  reason  why  the  same  rule 
should  not  apply  to  contracts  for  street  im- 
provements in  cities  of  the  fourth  class. 

As  the  authorities  of  the  appellant  city 
were  proceeding  within  the  terms  of  the  or- 
dinance and  contract,  it  is  immaterial  wheth- 
er the  property  owners  protested  against  tbe 
manner  of  doing  the  work  or  not. 

[7]  The  appellees  have  no  valid  claim  for 
relief  on  account  of  tbe  putting  in  of  the  con- 
crete "headers,"  as,  in  the  discretion  of  the 
authorities,  they  were  necessary  and  a  prop- 
er thing  to  be  done,  and  did  not  add  to  tbe 
burdens  of  the  abutting  property,  since  it 
was  relieved  from  the  payment  of  the  costs 
of  improving  the  portion  of  the  street  which 
was  occupied  by  tbe  railroad  tracks,  and 
which  cost  was  largely  more  than  the  cost 
of  the  "headers,"  which  were  necessarily  put 
in  when  the  dty  authorities  were  not  able 
to  secure  a  temporary  removal  of  the  tracks 
so  as  to  enable  the  street  to  be  constructed, 
and  determined  not  to  pave  that  portion  of 
the  street  wl)i(di  was  occupied  by  the  rail- 
road tracKs.  Llndsey  v.  Brawner,  supra; 
Orth  V.  Park,  117  Ky.  779,  79  S.  W.  206,  25 
Ky.  Law  Rep.  1910,  80  S.  W.  1108,  81  S.  W. 
251,  20  Ky.  Law  Rep.  184.  342;  Barber  As- 
phalt Ca  T.  Gaar,  115  Ky.  334,  73  8.  W.  1106, 
24  Ky.  lAW  Rep.  2233;  Schuster  v.  Barber 
Asphalt  Co.,  74  S.  W.  226,  24  Ky.  Law  Bep. 
2346. 

It  is  therefore  ordered  that  the  Judgments 
appealed  from  be  reversed,  and  this  cause  is 
remanded  for  proceedings  consistoit  with 
this  opinion. 
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COMMONWEAI/TH  v.  WHITE. 

(Court  of  Appeals  of  Kentucky.    Not.  4,  1916.) 

L  Intoxicatino  laquoBS  ^aollZ^,  New,  vol. 
20  Ke7-No.  Series—CoNTBOi.  or  Shipiurt— 
iNTXBavATE  CoioaotOE. 
The  Wefab-Kenvon  Act  (Act  Cong.  Maich 

1.  1913,  c.  90,  37  Stat.  699  [U.  8.  Cfomp.  St 
1913,  i|  8739]),  wUch  divests  shipments  of  in< 
toxicatuie  hquor  of  their  interstate  character 
in  certain  cases,  applies  only  where  the  ship- 
ments are  "intmded,  by  any  person  interested 
therein,  to  be  received,  ^ossessedi  sold  or  in  any 
manner  used  *  *  *  m  violation  of  any  law 
of  such  state"  into  whkih  the  liquors  are  shipped. 

2.  GoKMKBOE  e=>8 — Intoxicatino  Liquobs— 
PowsB  TO  OoNTBoi,  Shipments. 

Shipments  of  intoxicating  liquor  are  all  un- 
der the  interstate  commerce  clause  of  the  federal 
Constitntion  (article  1,  §  8,  d.  8),  saving  those 
expressly  excepted  by  the  WebD-Kenyon  Act, 
which  prohibits  only  shipments  intended  to  be 
med  in  violation  of  law,  so  that  no  state  regula- 
tion of  interstate  shipments  is  valid  unless  the 
■bipment  to  which  it  applies  falls  specifically 
within  the  Webb-Kenyon  Act 

[Ed.  Note. — For  other  cases,  see  Commerce, 
(knt  Dig.  i  S;  Dec.  Dig.  «=»8.1 

3.  Intoxicatino   Liquobs   (3=3l39— Reoula- 
noH  OF  Sale. 

Ky.  St  1915,  I  2569  et  seq.,  prohibiting  the 
sale  or  possession  of  intozicatiiig  liquors  in  lo- 
cal option  districts,  does  not  prohibit  all  ship- 
ments of  liquor,  so  that  one  may  lawfully  have 
liquor  purchased  where  its  sale  is  lawfuL 

(Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  149 ;   Dec.  Dig.  i6=139.] 

1  Intoxicating  Liqcobs  $=3224— Contbol 
OF  Shipment— Pbesumptions. 
The  protection  of  the  commerce  daose  of 
the  Constitution  of  the  United  States  stiU  at- 
taches to  lawful  shipments  of  liquor,  and  the 
courts  will  not  presume,  in  the  absence  of  proof, 
that  a  record  of  interstate  liquor  shipments  kept 
by  the  defendant  as  required  by  Ky.  St.  1916, 

L 2569b,  subsec.  3,  contains  a  record  of  an  on- 
wful  shipment 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  275-281;  Dec.  Dig.  <Ss> 

5.  ComcERCK  C=»8  —  GoNrucTiNQ  BEain.A- 
Tioss— Cabbikbb— DuTT  to  Shipfebb. 
VHiere  interstate  shipments  of  intoxicating 
liquor  arc  for  lawful  use,  the  carrier  cannot 
divulge  information  of  them  to  private  persons, 
since  the  Mann-IJOkins  Act  (Act  Cong.  June  18, 
IfllO.  c.  300.  J  12,  36  Stat  553  [UT  S.  Oomp. 
St  1913,  f  >?68B,  subd.  6]),  prohibits  giving  such 
information,  and  Ky.  St.  1915,  §  2568b,  subsec. 
3,  making  refusal  or  failure  to  divulge  such  in- 
formation unlawful,  cannot  apply  to  lawful  in- 
terstate shipments,  since  the  state  law  must  give 
way  to  the  law  of  the  United  ^tates. 

(Ed.  Note. — For  other  cases,  see  Commerce, 
Cient  Dig.  {  5;   Dee.  Dig.  «s>8.] 

Appeal  from  Circuit  Court,  Warren 
County. 

J.  M.  White  was  acquitted  of  the  offense 
of  unlawfully  refusing,  neglecting,  and  fail- 
ing to  keep  open  to  public  Inspection  during 
business  hours  the  book  of  the  Adams  ESx- 
press  Company  in  which  was  kept  a  record 
of  all  shipments  of  intoxicating  liquors  re- 
ceived by  them  within  territory  in  which  the 
sale  of  intoxicating  liquors  for  beverage  pur- 
poses was  prohibited  by  law,  and  the  Com- 
monwealth appeals.    Afflrmed. 


O.  Duncan  MUllken  and  John  B.  Orider, 
>both  of  Bowling  Green,  and  James  Gemett, 
Atty.  Gen.,  for  the  Commonwealth.  Max- 
well &  Ramsey  and  Joseph  Graydon,  all  of 
Cincinnati,  Ohio,  and  Sims,  Bodes  &  Sims,  of 
Bowling  Green,  for  appellee. 

MILLBB,  a  J.  Tbe  appellee,  J.  M.  White, 
was  tried  and  acquitted  of  the  offense  of  un- 
lawfully refusing,  neglecting,,  and  failing  to 
keep  open  to  public  inspection  during  busi- 
neas  hours  of  the  Adams  Bxptess  Company, 
in  Bowling  Green,  Ky.,  the  book,  of  that  com- 
pany in  which  was  kes)t  a  record  of  all  ship- 
ments of  intoxicating  liquors  shipped  into 
Warren  county,  within  which  territory  the 
sale  of  Intoxicating  liquors  for  beverage  pur- 
poses was  pitdilbited  by  law. 

Under  the  stipulation  of  facts,  it  appeared 
that  the  company  maintained  a  local  ofilce  in 
the  dty  of  Bowling  Green,  and  that  in  aald 
city  the  sale  of  Intoxicating  liquors  for  bev- 
erage purposes  was  prohibited  by  law ;  that 
the  appellee.  White,  was  the  local  agent  at 
Bowling  Green  of  the  Adams  Express  Com- 
pany, and  the  manager  of  its  local  office; 
that  in  said  local  office  White,  as  agent  and 
manager,  kept  two  s^mrate  books,  in  which 
was  entered  immediately  upon  receipt  there- 
of truthful  statements  of  the  quantity  and 
kind  of  liquors  received,  with  the  name  and 
address  of  the  consignor  and  the  name  and 
address  of  the  consignee,  the  purpose  for 
which  said  liquor  was  intended  to  be  used  as 
stated  on  tlie  outside  of  the  package  contain- 
ing such  liquor,  the  date  when  received,  and 
the  date  when  delivered,  and  by  whom  and 
to  whom  delivered,  and  with  a  blank  space 
In  said  boc^  in  which  the  consignee,  by  him- 
self or  agent,  was  required  to  sign  his  true 
name,  before  said  liquor  was  delivered  to 
him  or  his  agent;  and  that  said  book  was 
open  to  public  inspection,  during  the  business 
hours  of  said  con^any. 

It  was  further  stipulated  that  only  ship- 
ments of  liquor  from  points  within  the  state 
of  Kentudty  to  the  dty  of  Bowling  Green 
were  entered  in  one  of  the  books  and  in 
the  manner  above  referred  to,  and  that  no 
interstate  shipments  of  liquor — ^that  Is  to  say, 
no  shipments  of  liquor  by  the  company  from 
places  without  the  state  of  Kentucky  into 
the  state  of  Kentucky,  and  consigned  to  per- 
sons or  consignees  at  Bowling  Green — ^were 
entered  in  the  book  of  Intrastate  shipments, 
but  that  the  company  kept  another  and  dlf- 
fermt  book  which  showed  all  such  Interstate 
sliipments  of  liquor  from  places  without  the 
state  of  Kentucky  to  Bowling  Green,  show- 
ing. In  substance,  the  quantity  and  kind  of 
said  liquor,  the  name  and  address  of  the  con- 
signor, the  name  and  address  of  the  con- 
signee ;  the  fbct  whether  or  not  the  package 
containing  said  liquor  was  marked  for  the 
personal  use  solely  of  the  consignee,  the  date 
when  received  and  delivered,  and  by  whom 
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and  to  whom  delivered,  as  well  as  a  receipt 
from  the  person  to  whom  the  same  was  deliv- 
ered ;  that  the  last-named  book  of  Interstate 
shipments  was  not  open  to  public  Inspection 
at  any  time,  except  In  response  to  legal  pro- 
cess issued  under  the  authority  of  any  state 
or  federal  court,  or  to  any  officer  or  agent 
of  the  federal  govemment,  or  of  any  state  or 
territory,  in. the  exercise  of  his  powers,  or  to 
any  official  or  other  duly  authorized  person 
seeking  such  information  for  the  prosecution 
of  persons  charged  with,  or  suspected  of, 
crime,  and  that  many  competing  dealers,  by 
wholesale  «nd  retail,  in  intoxicating  liquors, 
shipped  their  goods  from  places  without  the 
state  of  Kentucky  to  persons  at  or  la  the 
dty  of  Bowling  Green. 

It  was  further  stipulated  that  on  the  day 
in  question  EX  H.  Porter,  a  private  citizen  of 
Bowling  Green,  holding  no  official  position, 
entered  the  local  office  of  the  Adams  Etspress 
Company  and  requested  of  White,  its  agent, 
to  be  shown  the  record  of  interstate  ship- 
ments of  intoxicating  liquors,  above  describ- 
ed, showing  the  shipments  of  liquors  from 
places  without  the  state  of  Kentucky  consign- 
ed to  persons  at  or  in  the  city  of  Bowling 
Green,  Ky. ;  that  Porter's  request  was  refus- 
ed by  White,  as  agent,  and  the  record  of  in- 
terstate shipments  was  not  shown  to  Por- 
ter; and  that  White,  as  agent  at  the  time, 
expressly  relied  upon,  and  still  relies  upon, 
the  provision  of  the  act  of  Congress  entitled 
"An  act  to  regulate  commerce,"  approved 
February  4, 1887  (24  SUt  379,  c.  104),  togeth- 
er with  the  amendment  thereto,  known  as 
the  Mann-Elklns  Act,  passed  June  18,  1910, 
and  entitled  "An  act  to  create  commerce 
court,  and  amending  the  act  entitled  'An  act 
to  regulate  commerce,'  approved  February 
4,  1887,  es  theretofore  amended,  and  for 
other  purposes."  He  relied  particularly  upon 
that  provision  of  the  Mann-Elklns  Act  which 
provides  that  it  shall  be  unlawful  for  any 
common  carrier,  subject  to  the  provisions 
thereof,  or  any  agent  of  such  carrier,  know- 
ingly to  disclose  to  any  person  other  than 
the  shipper  or  consignee  any  information  con- 
cerning the  nature,  kind,  quality,  destination, 
consignee,  or  routing  of  any  property  tender- 
ed or  delivered  to  such  carrier  for  interstate 
transportation,  which  inspection  might  be 
used  to  the  detriment  or  prejudice  of  such 
shipper  or  consignee,  or  which  might  improp- 
erly disclose  his  business  transactions  to  a 
competitor,  under  penalty  of  a  flne  of  not 
more  than  $1,000. 

The  warrant  was  Issued  under  the  author- 
ity of  section  3  of  chapter  7  of  the  act  of 
the  Kentucky  Legislature,  approved  March  9, 
1914,  which  reads  as  follows: 

"All  railroad,  express  or  other  transportation 
companies  within  this  state,  within  the  state,  or 
doing  business  within  this  state,  are  hereby  re- 
quired to  keep  at  each  local  office  in  territory 
within  which-  the  sale  of  intoxicating  liquors  for 
beverage  purposes  is  prohibited  by  nny  law,  a  I 
separate  book,  in  which  shall  be  entered  imme- 1 
diately  upon  receipt  thereof  truthful  statements  | 


of  the  amount  and  kind  of  liquor  received,  th« 
'name  and  address  of  the  consignor,  the  nam« 
and  address  of  the  consignee,  the  purpose  &r 
which  said  liquor  is  intended  to  be  used,  as  stat- 
ed upon  the  outside  of  the  package  containing 
such  liquor;  the  date  when  received,  the  date 
when  delivered,  and  by  whom  and  to  whom  de- 
livered ;  after  which  record  shall  be  a  blanlf 
space  in  which  the  consignee,  by  himself  or  hii 
agent,  shall  be  required  to  sign  his  true  name 
before  such  liquors  are  delivered  to  such  con- 
signee or  his  agent,  which  book  shall  be  open  to 
pubUc  inspection  at  any  time  during  the  busi- 
ness hours  of  said  company.  Sncb  book  shall 
constitute  prima  fade  evidence  as  to  the  facti 
therein  stated,  and  be  admissible  as  evidence 
in  any  court  in  this  state.  Any  railroad,  ex- 
press or  other  transportation  company,  or  any 
employ^  or  agent  ther<>of  who  fails,  neglects,  or 
refuses  to  comply  with  the  provisions  of  this 
section,  or  who  makes,  or  causes  to  be  made, 
any  false  entry  in  said  book,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  for  each  offeaa* 
shall  be  punished  by  a  fine  of  not  less  than  fifty 
dollars,  nor  more  than  two  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  less  than  thir- 
ty days  nor  more  than  six  months,  or  both  such 
fine  and  imprisonment,  in  the  discretion  of  the 
jury."  Acts  1914,  p.  27;  Carroll's  Statutei 
1916,  i  2569b,  subsec.  3. 

The  Mann-Elklns  Law,  passed  June  18, 
1910,  as  an  amendment  to  the  Interstate 
Commerce  Act  of  1887,  provides  In  part  as 
follows : 

"It  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act,  or  any  offi- 
cer, agent  or  employ^  of  such  common  carrier, 
or  for  any  other  person  or  corporation  lawful- 
ly authorized  by  such  common  carrier  to  receiv* 
information  therefrom,  knowingly  to  disclose  to 
or  permit  to  be  acquired  by  any  person  or  cor- 
poration other  than  the  snipper  or  consignee, 
without  the  consent  of  such  shipper  or  con- 
signee, any  information  concerning  the  nature, 
kind,  quantity,  destination,  consignee,  or  rout- 
ing of  any  property  tendered  or  delivered  to 
such  common  carrier  for  interstate  transporta- 
tion, which  information  may  be  used  to  the  det- 
riment or  prejudice  of  such  shipper  or  consignee, 
or  which  may  disclose  his  busmess  transactions 
to  a  competitor;"  etc. 

That  act  further  provides  that  any  In- 
formation of  the  character  above  described 
may  be  obtained  by  any  officer  or  agent  of 
the  govemment  of  the  United  States,  or  of 
any  state.  In  response  to  any  legal  process, 
and  Imposes  a  penalty  of  not  more  than 
$1,000  for  a  violation  thereof. 

Unquestionably,  the  Mann-Blkins  Act  was 
designed  for  the  protection  of  interstate 
commerce,  and  was  an  eztensios  of  the 
original  Interstate  Commerce  Act  of  1887. 
Under  the  operation  of  the  original  act  of 
1887,  it  was  fonnd  that  great  abuses  ex- 
isted, and  to  prevent  those  abuses  and  to 
protect  shippers  from  the  Injury  resulting 
from  the  Improper  acts  of  the  common  car- 
rier in  disclosing  information  as  to  the  trans- 
actions of  shippers  to  their  competitors,  the 
amendment  above  referred  to  was  enacted. 

[1]  The  federal  act,  however,  could  apply 
only  to  interstate  shipments;  and,  by  its 
terms,  it  does  not  pretend  to  control  intra- 
state shipments.  On  the  other  hand,  the 
Kentucky  Statute  of  1914,  supra,  under 
which  this  prosecution  arose,  applies  to  In- 
trastate shipments,  and  oould  not  affect  In- 

Google 


Digitized  by ' 


>8' 


Kjr.) 


CJOMMOMWKAXTH  ▼.  WUITJS 


471 


terstate  shipments,  unless  tbe  federal  la^, 
approved  March  1,  lOlS,  known  as  the  Webb- 
KenyoD  Act,  bad  the  effect  of  withdrawing 
interstate  shipments  of  liquor  from  tbe  pro- 
tection afforded  to  interstate  shipments  by 
the  federal  Constitution,  and  made  them  sub- 
ject to  the  state  laws. 
Tbe  Webb-Kenyon  Law  reads  as  follows: 

"An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases. 
"Be  it  enacted,  etc.,  that  the  shipment  or 
transportation,  in  any  manner  or  by  any  means 
whatsoever,  of  any  spirituous,  vinous,  malted, 
fermented,  or  other  intoxicating  liquor  of  any 
kind,  from  one  state,  territory,  or  district  of  the 
United  States,  or  place  noncontiguous  to  but 
subject  to  the  jurisdiction  thereof,  into  any 
other  state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to 
the  jurisdiction  thereof,  or  from  any  foreign 
country  into  any  state,  territory,  or  district  of 
the  United  States,  or  place  noncontiguous  to  but 
aubject  to  the  jurisdiction  thereof,  which  said 
spirituous,  vinous,  malted,  fermented,  or  oth- 
er intoxicating  liquor  is  intended,  by  any  per- 
son interested  therein,  to  be  received,  possessed, 
sold,  or  in  any  manner  used,  either  in  the  orig- 
inal package  or  otherwise,  m  violation  of  any 
law  of  such  state,  •  territory,  or  district  of  the 
United  States,  or  place  noncontiguous  to  but 
subject  to  the  jurisdiction  thereof,  is  hereby  pro- 
hibited." 

It  will  be  observed  that  by  this  express 
IiroTlBion  of  the  'Webb-Ken.von  Law  only  such 
taiterstate  shipments  are  thereby  prohibited 
as  are  "intended  by  any  person  interested 
therein,  to  be  received,  possessed,  sold,  or  in 
any  manner  used,  •  •  *  in  violation  of 
anj-  law  of  such  state."  The  Webb-Kenyon 
Law  puts  beyond  the  protection  afforded  In- 
terstate commerce  any  intoxicating  liquor 
shli^d  Into  the  state  to  be  sold  or  In  any 
manner  used  in  violation  of  a  law  of  this 
state.  Palmer  v.  Express  Co.,  129  Tenn. 
116,  165  S.  W.  236;  State  v.  Doe,  92  Kan. 
212,  139  Pac.  1169;  State  v.  Express  Co., 
164  Iowa,  112,  145  N.  W.  451;  United  States 
T.  Oregon-Washington  R.  &  N.  Co.  (D.  C.) 
210  Fed.  378;  Van  Winltle  t.  State  (Del.) 
91  AU.  385;  Ex  parte  Peede  (Tex.  Cr.  App.) 
170  8.  W.  749;  Southern  Express  Co.  v. 
State  (Ala.)  66  South.  115;  state  of  West 
VlrghJla  v.  Adams  lOxpress  Co.,  219  Fed.  802, 
135  C.  C.  A.  404. 

[2]  Before  the  passage  of  the  Webb-Kenyon 
l>aw  all  interstate  shipments  were  under  tbe 
protection  of  the  commerce  clause  of  the 
federal  Constitution,  and  they  must  so  re- 
main, except  to  the  extent  they  have  been 
taken  out  of  that  protection  by  the  Webb- 
Kenyon  Law;  and,  since  that  law  specifies 
the  character  of  the  shipment  designed  to  be 
taken  from  under  the  protecting  clause,  to 
wit,  liquors  intended  to  be  received,  possess- 
ed, sold,  or  in  any  manner  used  in  violation 
of  any  law  of  a  state,  it  was  manifestly  not 
the  intention  of  Congress  to  remove  this  pro- 
tection from  any  otlier  character  of  ship- 
ment 

The  question,  therefore,  for  decision  in 
the  case' under  consideration  is  whether  In- 


toxicating llquora  shipped  from  points  out- 
side of  tl>e  state  of  Kentucky  and  received  at 
Bowling  Green,  Ky.,  and  concerning  which 
the  record  in  question  was  kept,  were,  by  the 
operation  of  the  Webb-Kenyon  Law,  divested 
of  the  protection  afforded  to  Interstate  ship- 
ments by  the  federal  Constitution.  Obvious- 
ly, such  shipments  are  not  divested  of  that 
protection,  imless  they  are  intended  to  ba 
received,  possessed,  sold,  or  in  some  manner 
used  in  violation  of  a  state  law. 

[3]  But  all  shipments  of  intoxicating  liq- 
uors into  Kentucky  are  not  prohibited  by 
law.  It  Is  not  unlawful  for  one  to  buy, 
where  It  is  lawful  to  sell  It,  intoxicating 
liquor  for  his  own  use  and  bring  it  into  Ken- 
tucky, or  to  have  liquor  so  purchased  in  his 
possession,  for  suc^  use.  Adams  Express  Co. 
V.  Commonwealth,  154  Ky.  471,  157  S.  W. 
908,  48  L.  R.  A.  (N.  S.)  342.  In  the  case  last 
above  cited  we  said: 

"The  result  of  our  views  on  the  whole  case  is 
that  whether  a  carrier  of  an  interstate  ship- 
ment of  liquor  subjects  itself  to  punishment  or 
not  depends  on  the  use  to  which  the  person  to 
whom  it  delivers  liquor  intends  to  put  it.  If 
this  use  violates'  a  law  of  the  state,  then  the 
carrier  may  be  punished ;  if  it  does  not,  the  car- 
rier has  not  committed  any  offense.  A  further 
result  is  that  the  guilt  or  innocence  of  the  car- 
rier becomes  in  each  case  a  question  of  fact 
to  be  determined  as  are  other  disputed  issues  of 
fact  under  our  law." 

See,  also,  Adams  Express  (3o.  t.  Common- 
wealth, 160  Ky.  66,  169  S.  W.  60S,  and  Adams 
Express  Co.  v,  Kentucky,  238  U.  S.  190,  35 
Sup.  Gt  824,  59  L.  Ed.  1267,  decided  June  14. 
1915. 

[4]  The  protection  of  the  commerce  clause 
still  attaches  to  all  lawfal  Interstate  ship- 
ments of  liquor;  and,  to  bring  the  trans- 
action involved  in  this  controversy  within 
the  operation  of  the  Webb-Kenyon  Law,  and 
divest  it  of  the  protection  of  the  commerce 
clause  of  the  Constitution,  the  court  would 
have  to  presume,  without  proof,  that  the 
book  which  Porter  requested  to  see  contained 
a  record  of  shipments  of  liquor  Intended  to 
be  received,  pos.sessed,  sold,  or  in  some  man- 
ner used  in  violation  of  the  law  of  Kentucky. 
But,  under  well-established  principles  of  law, 
tlie  contrary  presumption  must  prevail  in 
the  absence  of  proof,  and  there  is  no  proof 
here  as  to  the  character  of  the  shipment 
The  carrier  must  take  notice  of  the  use  for 
which  the  liquor  is  Intended,  and  if  this  use 
will  violate  the  law  of  the  state  at  the  place 
of  delivery,  it  may  refuse  to  accept  the  ship- 
ment, or,  having  received  it,  may  refuse  to 
deliver  it  But,  as  alx>ve  stated,  in  the  ab- 
sence of  proof  upon  the  subject,  it  must  be 
presumed  that  the  carrier  did  not  violate  the 
state  law,  and  consequently  that  the  record 
in  question  is  a  record  of  shipments  of  liq- 
uors for  lawful  purposes. 

[6]  It  follows,  therefore,  under  the  record 
before  us,  that  the  shipments  in  question 
must  be  treated  as  If  they  were  lawful,  and, 
consequently,  fully  Invested  with  the  protec- 
tion afforded  to  Interstate  commerce  by  the 
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commerce  danae  of  the  OooBtltation,  and 
that  tlie  agent  of  the  expttea  company  ooold 
not  lawfally  dleolose  to  a  private  citizen  any 
InformatioD  oooceming  said  shipments,  ex- 
cept with  the  consent  of  the  consignor  and 
the  consignee. 
Judgment  affirmed. 


MASSACHUSETTS    BONDING    ft   INSUR- 
ANCE CO.  V.  DUNCAN. 
(Court  of  Appeals  of  Kentudcy.    Nov.  4,  1&16.) 

1.  Insdrance  «=>646  —  Appucaxion  —  An- 

BWESS— PKESnUPTION. 

Where  an  applicant  for  insurance  makes 
categorical  answers  to  the  questions  in  the  ap- 
plication, it  will  be  presumed  that  snch  answers 
supply  the  company  with  all  the  information  re- 
quired by  it  for  determining  the  acceptance  or 
rejection  of  the  risk. 

[Ed.  Note. — far  other  cases,  see  Insurance, 
Cent.  Dig.  11  1555,  1&15-1668:  Dec.  DIe.  «=» 
64S.] 

2.  Inbuvance   €=9291  —  Application— LocAi 

OR  COKSTITUTIONAi  DlSKASE— VULNEBABIL- 
IT  Y— 1>  1 8TI N  CTI O  N . 

Where,  in  an  application  for  insurance, 
there  was  no  direct  question  as  to  family  his- 
tory, or  whether  applicant  was  afflicted  with 
hemorrhagic  diathesis,  answers  by  applicant, 
whereby  he  represented  that  he  did  not  then 
and  had  not  had  during  the  past  year  any  local 
or  constitutional  disease,  were  not  a  material 
misrepresentation  of  fact,  in  the  absence  of 
any  knowledge  on  his  part  that  bis  tendency 
to  bleed  excessively  was  due  to  such  diathesis, 
since  his  affliction,  though  congenital,  was  a 
vulnerability,  and  not  a  disease. 

[Ed.  Note. — Fo*  other  coses,  see  Insurance, 
Cent.  Dig.  H  6S1-690,  694-696 ;  Dec.  Dig.  «=» 
291.] 

3.  Inscbarce  «=>G6S—Apfucation— Mental 
AND  Phtsical  Condition— Answbb—Qtjes- 
noN  iroB  JuBT. 

Where,  in  answer  to  the  qnestion  In  an 
application  for  accident  insurance,  applicant 
said  that  be  was  in  sound  condition  mentally 
and  physically,  he  did  not  mean  that  be  was 
as  sound  as  the  strongest,  or  even  the  average, 
man,  since  the  question  related  only  to  bis  own 
condition,  as  measured  by  what  it  had  been 
theretofore,  and  the  question  whether  such  an- 
swer was  truthful  on  the  part  of  applicant  was 
for  the  jury. 

[Ed.  Note.— EVtr  other  cases,  see  Insurance, 
Cent  Dig.  {{  1556,  1732-1770;  Dw&  Dig.  «=» 
668.] 

4.  Insurance  9=>665— Suit  bt  Bkneficiabt 
— ^Sufficiency  of  Evidence. 

Evidence,  in  an  action  by  a  beneficiary  un- 
der an  accident  policy  to  recover  for  death  of 
assured,  held  to  eustam  a  finding  that  assured's 
answers  to  questions  in  the  application  were 
truthful. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1555,  1707-1728;  Dec  Dig.  «=> 
600.] 

5.  Insurance  «=>648  —Autopsy— Indefihitb 
Request— RbfusaI/— Effect. 

An  accident  policy  provided  that,  in  case 
of  death,  the  company  should  have  the  right  to 
make  or  participate  in  an  autopsy  upon  the 
body  of  assured.  Upon  assured's  death,  the 
father  telegraphed  the  company,  informing  them 
thereof,  whereupon  the  company  answered : 
"  •  •  •  Adjuster  will  be  in  Greenville  im- 
mediately. Withhold  burial,  as  autopsy  may 
be   necessary."     The  weather   was   warm,   the 


funeral  notices  had  bee*  dlMribnted,  and  dnr- 
ing  the  interval  of  2%  hoars  between  the  receipt 
of  the  telegram  ana  the  hour  for  the  funeral 
no  adjuster  appeared,  and  the  interment  was 
bad.  neld,  that  the  policy  was  not  rendered 
void  by  the  failure  to  withhold  burial,  since 
there  was  no  demand  for  an  autopsy  as  pro- 
vided by  the  policy,  but  simply  a  request  to  hold 
the  body  for  an  indefinite  time. 

[Ed.   Note. — For  other   cases,   see  Insurance, 
Cent  Dig.  I  1386;    Dec.  Dig.  <&=»549.] 

6.  Inbubancx  9=»548— Right  of  Insubbb  io 
Autopsy. 

Where  the  evidence,  in  a  suit  on  an  acci- 
dent policy  for  death  of  assured,  failed  to  show 
a  reasonable  probability  that  an  autopsy  held 
seven  months  after  the  accident  would  disclose 
whether  assured  died  from  accidental  causes  or 
disease,  it  was  not  error  to  overrule  ddfendant's 
motion  for  exhumation  and  autopsy,  since  the 
lEotion  was  addressed  to  the  discretion  of  the 
court,  throwing  upon  the  defendant  the  burden 
of  showing  with  reasonable  certainty  that  an 
autopsy  would  determine  the  cause  of  death. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  {  1350;   Dec.  Dig.  «=3649.] 

7.  INSUBANCE  €=3549— GBOUNDS  fob  AUTOPSY 

— EviDENOB— SurncntNOT. 

Evidence,  in  an  action  on  an  accident  policy 
for  dcatli  of  assured,  held  not  to  show  sumrient 
reascHi  for  ordering  exhumation  and  autopsy 
seven  months  after  death. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  {  1356;   Dec.  Dig.  <S=>640.] 

8.  Insurance  «=»549  —  Autopsy— Requesp— 
Indirect  Refusal  —  Proofs  in  Lieu — Ef- 
fect. 

Where,  in  response  to  a  request  by  the 
company's  claim  examiner,  the  beneficiary  under 
an  accident  policy  did  not  directly  refuse  to 
allow  exhumation  of  assured's  body  for  autop- 
sy, but  suggested  certain  proofs  in  lieu  thereof, 
the  policy  was  not  rendered  void  for  refusal  to 
comply  with  a  provision  securing  to  the  com- 
pany the  light  in  case  of  death  to  make  an 
autopsy  upon  the  body  of  assured. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  |  1356;  Dec.  Dig.  «=>549.] 

9.  Insurance  €=s>389  —  Issuance  or  Poucy 
TO  Agent— Waiveb. 

Where  an  insurance  company  accepted  an 
application  from  its  own  agent  and  issued  a 
policy  tliercon,  it  waived  any  disadvantage 
which  might  arise  from  the  want  of  a  local  rep- 
resHitative  to  protect  Its  rights  under  the  policy. 
[Ed.  Note. — Fdt  other  cases,  see  Insarance, 
Cent  Dig.  fS  102S-1031;    Dec  Dig.  «S33S8.1 

10.  Evidence  *=>128— Statements  to  Phtsi- 

OIAN. 

A  statement  made  by  assured  to  a  physi- 
cian, called  to  attend  him  on  the  day  of  the  in- 
jury from  which  he  afterwards  died,  as  to  how 
he  was  injured,  was  competent  evidence  in  an 
action  by  the  beneficially  on  an  accident  policy 
to  recover  for  death  of  assured. 

[EM.    Note.— For   other   cases,    see    Evidence. 
Cent  Dig.  H  383-387;   Dec.  Dig.  «=»128.1 

11.  Insukance  ^ssSlS  —  Accident  Policy— 
Deati^  Dub  to  Strain— Amount  Recover- 
able. 

Where  assured  died  within  a  few  days  as 
the  result  of  an  accident  a  provision  in  an  ac- 
cident policy  that  if  assured  was  disabled  by 
a  strain,  the  company  would  pay  assured  ^50 
per  m<Hith  durins  disabili^,  did  not  limit  the 
recovery  of  beneficiary  to  $50;  she  being  enti- 
tled to  the  indemnity  provided  for  in  case  of 
death,  though  the  death  resulted  from  a  strain. 
[Ed.  Note.— Fdr  other  cases,  see  Insninnce, 
Cent  Dig.  U  1300-1302;   Dec.  Dig.  «=»515.J 
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Appeal  from  Circnit  Court,  Mablojbeig 
Conaty. 

Action  by  Kate  R.  Duncan  against  tbe  Mas- 
eacboaetts  Bonding  &  Insurance  Ck>mpany> 
Tvm  a  Judgment  for  the  plaintiff,  the  defend- 
ant appeala    Afilrmed. 

E.  B.  Anderson,  of  Owmsboro,  and  Fred 
Foicht,  of  LonlBTUle,  for  appellant.    W.  P. 
Sandidge,  of  Owensboro,  and  T.  J.  Sparks, 
'  of  OreoiTUle,  for  appellee. 

NUNN,  J.  On  JHly  1,  IBIS,  DarM  W.  Dun- 
can made  a  written  appUcation  for,  and  there 
was  Issued  to  him  on  that  date,  a  policy  of 
accident  and  disability  Insurance,  which  pro- 
vided indemnity  for  lees  of  life  or  bodily  in- 
jnry  from  accld«ital  means,  and  for  disabil- 
i^  and  loss  of  time  by  disease.  Fm:  acci- 
dental death  the  company  agreed  to  pay 
$2,600  to  Kate  R.  Duncan,  mother  of  the  as- 
enred,  the  appellee  herein.  On  Thursday,  Au- 
gast  28,  1913,  David  W.  Duncan  died  as  the 
resnlt  of  an  alleged  acddent  which  happened 
on  Saturday,  August  23d.  In  an  action  on 
the  p(riicy,  Mrs.  Duncan  recovered  Judgment 
for  ^SOO;  and  appellant  brings  the  case 
here  for  review,  complaining  of  many  preju- 
dicial errors  which  it  says  the  trial  court 
committed. 

David  W.  Duncan  was  unmarried,  20  years 
of  age,  and  resided  with  his  parents  In  Oreen- 
Tllle  He  was  In  partnership  with  his  father 
under  the  firm  name  of  D.  3.  Duncan  &  Son. 
They  were  engaged  in  the  insurance  business, 
and  were  local  agents  for  the  appellant  It 
seems  that  as  such  agents  they  had  the  pow- 
er, not  only  to  receive  applications,  but  to  is- 
rae  p(^i£ies  of  insurance,  and  for  this  pur- 
pose they  were  supplied  with  the  necessary 
blank  forms.  It  appears  that  the  assured 
wrote  on  the  same  day  with  his  own  hand 
both  the  ai^Iication  and  the  Insurance  pol- 
icy. llieBe  fbcts  were  fully  and  promptly 
reported  to  and  approved  by  the  company. 
The  policy  was  issued  in  consideration  of  the 
payment  of  a  monthly  premium  of  $L50,  and 
was  to  continue  in  force  for  as  many  consecu- 
tive months  as  the  assured  mi^t  pay  sam& 
Bo  far  as  payment  of  premiums  is  concern- 
ed, it  is  admitted  that  the  policy  was  in  force 
at  the  time  referred  to ;  but  appellant  claims 
that  the  policy  Is  void  by  reason  of  false  and 
fraudulent  answers  made  in  the  application. 

By  the  application,  which  was  written  into 
and  made  a  part  of  Uie  policy,  the  assured 
represented  to  the  company:  (1)  That  he 
was  in  sound  condition  mentally  and  physi- 
cally ;  (2)  that  he  did  not  then  have,  and  had 
not  had  during  the  past  year,  any  local  or 
constitutional  disease.  The  company  refused 
to  pay  the  policy,  and  this  suit  was  filed  by 
the  beneficiary,  Mrs.  Duncan,  in  January, 
1914.  Among  other  things,  she  alleged  that, 
iriiUe  the  poU<7  was  In  force,  her  son  died 
from  a  bodily  Injury,  effected  directly  and 
independently  of  all  other  causes  by  direct, 
external,    vloleat,    and    purely    accidental 


meana  In  the  following  language  she  ex- 
plains how  the  assured  recelTed  his  injury: 
"Tbe  said  David  W.  Duncan  was  upon  aaid 
August  23,  1913,  engaged  in  carrying  two  large 
water  melons,  one  under  each  arm,  and  while 
engaged  in  carrying  said  melons  over  a  rough 
staretch  of  ground,  one  of  said  melons  slipped 
forward  and  caused  an  injury  to  his  stomach 
and  bowels  to  such  an  extent  that  an  uncon- 
(tollable  hemorrhage  resulted  therefrom,  and 
from  the  effects  of  which  tbe  said  David  W. 
Duncan  died." 

At  the  following  April  term  of  court  tbe 
parties  went  into  trial  During  the  course 
thereof  appellee  offered  an  amendment,  which 
the  court  permitted  to  be  filed  over  appel- 
lant's objectl<ni.  The  amendment  la  as  fol- . 
lows: 

"The  plaintiH,  by  leave  of  court,  for  amend- 
ment to  her  petition  herein,  and  in  order  to 
conform  to  the  proof,  states  that  the  accidental 
injury  described  in  the  orlgiual  petition  was 
caused,  not  by  the  slipping  forward  of  the 
melon  as  alleged  therein,  but  by  the  strain 
caused  by  the  carrying  of  said  melons,  and  the 
carrying  of  the  melons  ow  the  rough  or  un- 
even ground  over  which  he  traveled  while  car- 
rying same." 

Appellant  then  traversed  the  allegations  of 
the  amended  petition,  and  affirmatively  alleg- 
ed that  the  policy  provided  that,  if  the  assur- 
ed should  be  disabled  by  a  strain,  the  recov- 
ery therefor  should  be  $50,  and  no  more. 
These  allegations  were  controverted  of  rec- 
ord, but  on  the  ground  of  surprise  the  trial 
was  suspended,  and  tbe  case  continued  to  tbe 
September  term,  when  it  was  tried,  with  the 
result  already  stated. 

The  following  are  the  facts  with  reference 
to  the  death  of  the  assured:  On  Saturday 
noon,  August  23,  1913,  five  days  before  bis 
death,  he  bought  two  water  melons,  weigh- 
ing 40  pounds  each,  from  a  wagon  which 
stood  in  the  street  in  front  of  a  neighbor's 
bouse.  Carrying  one  under  each  arm  and 
against  his  abdomen,  he  started  to  his  fa- 
ther's home,  a  distance  of  some  60  feet  He 
had  to  pass  over  a  rough  place  and  a  perpen- 
dicular step-off,  some  12  Inches  high.  The 
assured  told  his  physician  that  while  so  car- 
rying these  melons  he  slipped  or  felL  There 
was  no  one  who  saw  him  all  of  the  time  he 
was  going  home.  Tbe  man  who  sold  tbe  mel- 
ons, and  Mrs.  Martin  also,  saw  him  leave 
the.  wagon  and  go  diagonally  toward  his  fa- 
ther's fnmt  door.  He  placed  the  melons  on 
the  floor  in  tbe  front  hall  and  went  immedi- 
ately into  his  mother's  room.  She  says  he 
was  nearly  exhausted  and  breathing  with 
diflScnlty.  In  a  few  moments  he  recovered 
somewhat  and  left  the  room,  going  In  the  di- 
rection of  a  closet  In  the  garden.  In  two 
or  three  minutes  bis  mother  thought  she 
heard  his  calls,  and  went  hurriedly  to  the 
garden,  and  saw  him  holding  himself  up 
against  a  gate.  His  mother  and  sister  as- 
sisted him  to  walk  through  the  yard  to  the 
back  porch.  He  was  so  exhausted  that  they 
laid  him  down.  Almost  Immediately  he  lost 
consciousness.  The  neighbors  and  a  doctor 
were  called.    When  the  doctor  reached  him. 
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be  had  been  placed  in  bed.  The  doctor  de- 
scribed his  condition  as  one  of  collapse,  with 
rapid  pulse,  ditHcult  breathing,  and  abnormal 
temperature.  He  improved  somewhat  during 
the  al!temoon,  and  was  able  to  sit  up  awhile. 
He  spent  a  restless  night,  but  on  Sunday  was 
able  to  eat  a  light  breakfast  and  dinner.  In 
the  afternoon,  when  he  undertook,  by  his 
mother's  assistance,  to  leave  Ills  bed,  he  fell 
to  the  floor  in  a  faint.  In  about  three  hours 
he  began  to  throw  up  blood,  and  also  passed 
a  great  deal  of  it  from  his  bowels.  The  first 
blood  thrown  up  was  decayed,  as  if  it  had 
been  retained  in  his  stomach  a  while;  but 
after  that  the  blood  he  threw  up  and  that 
which  passed  from  his  bowels  was  fresh. 
This  continued  until  his  death  on  the  follow- 
ing Thursday.  Dr.  Koonti,  who  was  first 
called,  did  not  obtain  full  details  of  what  had 
happened,  and  did  not  then  realize  the  gravi- 
ty of  the  case.  When  he  grew  worse  the 
next  day.  Dr.  Slayden  was  called  also.  Each 
of  these  doctors  had  for  a  long  time  practic- 
ed in  and  were  acquainted  with  the  medical 
history  of  the  family.  Being  now  convinced 
that  there  was  an  internal  hemorrhage,  they 
endeavored  to  find  out  the  place  and  cause. 
In  answer  to  their  inquiries,  the  assured  said 
to  Dr.  Slayden  that  while  be  was  carrying 
the  water  melons  be  slipped  or  fell.  Dr.  Slay- 
den did  not  remember  which,  and  received  a 
strain  where  the  melons  pressed  against  hla 
abdomen,  and  he  at  once  become  ill. 

Briefly  stated,  the  reasons  given  by  the 
company  for  resisting  payment  are  that  Dun- 
can's death  was  not  due  to  any  personal  in- 
jury effected  by  accidental  means;  that  he 
was  the  victim  of  a  spontaneous  hefuorrhage ; 
that  at  the  time  the  application  was  made, 
and  for  many  years  theretofore,  in  fact,  all 
of  bis  life,  the  assured  was  in  bad  health, 
and  in  an  unsound  physical  condition,  and 
suffering  from  a  dangerous  constitutional 
disease,  technically  known  as  hemophilia, 
that  is,  he  was  what  is  commonly  known  as 
a  "bleeder";  that  this  disease  culminated  in 
a  spontaneous  hemorrhage,  and  was  the  sole 
cause  of  his  death.  The  peculiar  charac- 
teristic or  symptom  of  a  "bleeder"  Is  that 
in  the  event  of  an  injury,  causing  a  wound  in 
the  flesh,  internal  or  external,  there  immedi- 
ately results  a  persistent  flow  of  blood,  caus- 
ing weakness  and  exhaustion,  difficult  to  ar- 
rest, and  which,  if  not  stopped,  will  result 
in  death.  We  understand  from  the  evidence 
that  in  such  cases,  as  distinguished  from 
normal  persons,  the  walls  of  the  blood  ves- 
sels may  be  thinner;  but  usually  it  is  a 
blood  condition,  whereby  it  does  not  coagu- 
late and  automatically  stop  the  flow. 

[1,2]  The  assured  made  categorical  an- 
swers to  every  question  set  forth  in  the  ap- 
plication. We  must  assume  that  such  an- 
swers, if  true,  supplied  to  the  company  all 
the  Information  needed  or  required  by  it  in 
order  to  determine  whether  it  would  accept 
the  risk  and  Issue  the  policy  or  continue  it 
In  force.    No  inquiries  were  made  about  his 


family  history,  and  he  was  not  asked  if  he 
was  a  hemophiliac,  or  a  "bleeder,"  or  if  a 
slight  wound  subjected  him  to  c(H>ioas  or 
persistent  bleeding ;  nor  was  he  asked  if  his 
physical  condition  was  normal  as  compared 
to  other  people.  The  qnestion  pnH>ounded 
was  whether  he  was  in  sound  physical  condi- 
tion. He  answered  that  he  was,  and  further 
represented  that  he  was  in  good  health,  and 
to  the  question,  if  within  a  year  past  he  had 
a  constitutional  disease,  he  said,  "No." 

We  are  satisfied  from  the  evidence  that  io 
carryiDg  the  water  melons  over  the  rough 
place  he  slipped  or  stumbled,  and  the  strain 
or  pressure  thus  made  against  the  stomach 
ruptured  a  blood  vesseL  We  think  it  was 
also  made  clear  that  the  young  man  was  a 
"bleeder."  The  proof  shows  this  to  be  au  hi- 
herlted  characteristic.  From  the  medical  tes- 
timony it  seems  that  the  symptoms  are  more 
pronounced  in  the  male  line,  although,  as  a 
rule,  it  is  inherited  directly  from  the  mother. 
His  maternal  grandfather  was  a  "bleeder," 
and  his  mother  was  to  some  extent  Be- 
tween 2  and  3  years  before  the  application, 
three  teeth  were  extracted,  and  his  gum 
bled  at  one  place  for  several  days,  and  be 
was  indisposed  for  a  week.  When  he  wag 
10  or  12  years  of  age  he  had  a  nasal  hem- 
orrhage which  lasted  for  several  days.  Two 
or  three  other  instances  were  shown  by  the 
evidence  where  from  slight  wounds  there 
was  a  profuse  fiow  of  blood,  and  in  this,  aa 
well  as  the  instances  already  referred  to, 
medical  services  were  availed  of,  if  not  re- 
quired, to  staunch  the  flow.  Some  of  the 
test-writers  say  that  in  such  cases  there^ 
have  been  Instances  of  spontaneous  bleeding; 
but,  with  one  exception,  all  of  the  doctors 
testified  that  there  must  be  a  cause  for  such 
bleeding,  although  the  cause  may  not  be  as- 
certained. In  every  case  there  must  be  a 
ruptured  blood  vessel;  therefore  there  must 
be  something  to  rupture  it,  and  when  spon- 
taneous hemorrhage  is  assigned  as  a  cause 
of  death  it  signifies  that  the  cause  of  the 
rupture  is  not  known. 

The  physicians  all  testified,  having  in 
mind  his  tendency  to  bleed,  tiiat  in  their 
opinion  an  Internal  hemorrhage  would  be 
produced  in  the  assured  if  he  carried  the  two 
melons  In  the  manner  described.  It  is  also 
clear  from  the  evidence  that  the  company 
would  not  have  issued  or  carried  the  policy, 
had  it  known  that  the  assured  was  a  "bleed- 
er." The  assured,  of  course,  must  have 
known  that  in  the  instances  referred  to  be 
had  bled  persistently;  but  It  is  not  shown 
that  he  knew  the  significance  of  it  In  other 
words,  he  did  not  know  he  had  ein  inherited 
condition  of  vein  walls  or  of  blood  that 
would  probably  continue  through  life,  and  al- 
ways subject  him  to  dangerous  bleeding 
whenever  any  blood  vessel,  however  slight, 
was  ruptured.  On  this  branch  of  the  case 
we  believe  the  question  comes  down  to 
whether  the  condition  described  was  equiva- 
lent to  a  disease.    If  so,  there  was  a  material 
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mlsrqjresentatlon  qf  fact,  for  he  answered 
that  he  had  do  disease^  As  to  what  hemo-' 
phllla  Is,  the  appellant  quotes  the  Century 
Dictionary,    voL   4,   page   2791: 

"A  eonsenital  morbid  condition  characterized 
by  a  tpn'lency  to  bleed  Immoderately  from  any 
insignificant  wonnd,  or  even  spontaneously; 
aim  called  hematophilia,  hemorrhaphilia,  and 
hemorrhaalc  diathesis." 

Dr.  Oaler  and  others  in  their  text-books 
give  substantially  the  same  definition,  and 
they  refer  to  it  as  hemorrhagic  diathesis. 
Dr.  Eoont2s,  a  witness,  was  asked: 

"Whether  or  not  hemorrhagic  diathesis  is  a 
fonstitntional  disease?"  Answer:  "I  do  not 
consider  any  diathesis  a  disease."  Question: 
'°Is  hemorrhagic  diathesis  a  constitutional  dig- 
ease  or  not!"  Answer :  "It  could  not  be  in  my 
opinion." 

In  making   out   the   proof  of   loss.   Dr. 

Koontz  had  stated: 

The  disease  was  naturally  of  a  hemorrhagic 
diathesis,  which,  in  my  judgmoit,  was  a  potent 
factor  in  his  fatal  Illness." 

Counsel  for  appellant  asked  him  to  state, 
"What  do  you  mean  by  hemorrhagic  dia- 
thesis?" to  which  he  answered: 

"Diathesis  means  a  susceptibility,  a  Tulnera- 
bility,  to  disease.  Hemorrhagic  merely  qualifies 
pertaining  to  hemorrhage;  bieing  a  potent  fac- 
tor means  that  it  was  one  of  the  most  Important 
things  in  my  judgment  in  the  case." 

Dr.  Slayden  said  that: 
"Dancan  was  of  a  hemorrhagic  diathesis;  but 
that  is  a  vulnerability,  not  a  disease." 

One  may  be  mlnerable  to  tuberculosis  by 

an  Inherited  predisposition,  and  still  may 
never  have  it.  One's  skin  may  be  thin,  and 
in  that  way  be  may  have  an  Inherited  vul- 
nerabillty  to  sunburns,  and  yet  keep  free  of 
them.  In  the  same  way,  one  may  be  vulner- 
able to  hemorrhages,  that  is,  by  inheritance 
be  more  susceptible  to  them  than  others,  yet 
be  may  never  have  a  hemorrhage. 

The  testimony  of  Dr.  Furgerson  and  Dr. 
Ticbenor  is  to  the  same  effect  The  evidence 
of  these  doctors,  as  well  as  other  witnesses, 
who  were  Intimately  acquainted  and  asso- 
ciated with  the  assured,  shows  that  he  was 
in  good  health,  up  and  about  at  all  times, 
attending  to  all  his  duties.  Except  the  In- 
stances of  bleeding  already  referred  to,  his 
complaints  were  no  dlfCerent  nor  more  fre- 
quent than  those  of  the  ordinary  person. 

[3,4]  When  the  applicant  answered  that 
he  was  sound  physically,  it  did  not  neces- 
sarily mean  that  be  was  as  sound,  or  that 
bis  anatomy  was  as  perfect,  as  the  strongest, 
or  even  the  average,  man.  The  question  re- 
lated only  to  his  own  condition  measured 
by  what  it  had  been,  and  by  the  answer  one 
naturally  Infers  that  he  was  sound  as  com- 
pared to  his  condition  theretofore.  In  this 
particular  it  was  for  the  jury  to  determine 
from  the  evidence  whether  the  assured  made 
truthful  answers.  The  jury  believed  that 
his  answers  were  truthful,  and  we  are  of 
opinion  that  the  evidence  sustains  their  ver- 
dict 

[f  ]  Hie  next  question  relates  to  the  re- 


quest by  the  company  to  withhold  burial,  and 
to  the  right  of  the  company  to  make  an  au- 
topsy upon  the  I>ody  of  the  assured.  The 
policy  contained  this  provision: 

"The-  company  shall  have  the  right  and  op- 
portunity to  examine  the  person  o£  the  assured 
in  case  of  accident  or  disability,  at  such  times 
and  in  such  manner  as  the  company  shall  re- 
quire, and  in  case  of  death  shall  have  the  right 
to  make  or  participate  In  an  autopsy  upon  the 
body  of  the  assured,  where  not  forbidden  by 
statute." 

On  the  27tb  of  August  the  father  of  the 
assured  addressed  and  mailed  a  letter  to  the 
company  at  Boston,  setting  out  In  detail  the 
manner  In  which  the  assured  had  received 
his  Injuries,  and  stating  that  in  the  opinion 
of  the  attending  physicians  there  was  no 
hope  for  his  recovery.  On  the  next  day  he 
died,  and  the  father  sent  to  the  company  at 
Boston  this  telegram: 

"My  son  David  W.  died  at  2:30  this  aftei^ 
noon,  result  of  injury  received  August  23rd. 
See  letter   of   August  27th. 

"^[Signed]    D.   J.   Duncan." 

This  telegram  went  as  a  night  letter ;  that 
is,  was  not  to  be  delivered  until  next  morn- 
ing. It  was  delivered  to  the  company  at  10 
o'clock  on  the  morning  of  August  29th.  It 
seems  that  the  letter  had  not  been  received 
at  that  time.  The  company  sent  the  follow- 
ing telegraphic  reply,  which  the  father  re- 
ceived at  1:30  o'clock  that  afternoon: 

"Iiegal  department  in  absence  of  details  re- 
quires further  Investigation.  Adjuster  will  be 
In  Greenville  immediately.  Withhold  burial  as 
autopsy  may  be  necessary." 

The  weather  was  warm,  be  died  the  day 
before  at  2  o'clock,  funeral  notices  had  been 
distributed  among  friends,  and  all  arrange- 
ments had  been  made  for  the  burial  that 
day  at  4  o'clock.  During  the  next  2^  hours, 
the  interval  between  the  telegram  and  the 
hour  fixed  for  the  funeral,  the  adjuster  did 
not  appear,  and  no  word  came  from  him. 
Instead  of  postponing  Indefinitely,  and  dis- 
missing the  company  of  friends,  they  pro- 
ceeded with  the  funeral  as  announced.  By 
this  telegram  the  company  did  not  demand 
an  autopsy,  or  say  that  one  would  be  de- 
manded, or  even  be  necessary.  It  amounted 
to  a  request  to  withhold  the  burial  for  an 
indefinite  time — until  the  adjuster  got  there. 
The  telegram  did  say  that  the  adjuster 
would  be  there  immediately;  but  be  did  not 
come  immediately,  and  the  family  receiving 
no  word  from  him,  and  having  no  informa- 
tion as  to  his  whereabouts,  they  could  not 
know  bow  long  it  would  be  necessary  to  hold 
the  remains  In  order  to  comply  with  the  re- 
quest. That  day,  after  the  burial,  the  ad- 
juster in  Owensboro  did  call  some  friend  In 
GreenvUle,  not  connected  with  the  family, 
and  in  that  way  received  the  information 
that  the  interment  had  already  taken  place. 
Subsequently  numerous  letters  passed  be- 
tween the  company  and  the  father,  who  was 
acting  for  the  beneficiary. 

The  following,  taken  from  a  letter  of  Sep- 
tember 25th,  Illustrates  the  manner  of  re 
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quest  or  d^nand  made  by  the  company  for 
an  autopsy : 

"WUl  yon  be  good  enough  to  advise  at  once 
whether  or  not  yon  will  permit  said  autopsy?" 

On  November  6th  the  company  wrote: 
"We  desire  permission  immediately  to  disin- 
ter the  body  or  said  David  W.  Duncan  for  the 
purpose  of  performing  an  autopsy  thereon." 

It  Is  the  contention  of  Mrs.  Duncan  that 
she  neither  refused  nor  granted  permlsslcm 
to  disinter  the  remains  or  to  make  an  au- 
topsy. Technically  her  position  was  one  of 
neutrality,  although  there  is  no  attempt  to 
conceal  a  natural  feeling  ot  abhorrence  to 
the  idea  of  reopening  the  grave.  The  only 
evidence  to  show  a  denial  of  the  request 
comes  from  Mr.  Carey,  employed  by  the  ap- 
pellant as  a  Claim  examiner,  and  be  says  that 
on  tlie  14th  of  October,  1918,  he  met  Mr.  D. 
J.  Duncan,  the  father,  at  the  Seelbach  Hotel 
In  Louisville,  In  an  effort  to  adjust  the  claim. 
Cbrey  says  he  then  requested  permission  to 
make  an  autopsy,  and  that  Mr.  Duncan  "re- 
fused to  permit  an  autopsy,  stating  that  he 
wished  said  defendant  comx>any  to  examine 
certain  proofs  of  claims  about  to  be  filed  with 
defoidant   company,    and    that    he   thought 

♦  ♦    ♦    the  company  would  pay  Uie  claim 

*  *    *    upon  a  basis  of  the  information 
contained  In  said  proofs." 

[6,  7]  At  the  April  term  of  court  the  com- 
pany entered  a  motion,  supported  by  affida- 
vits, and  for  the  first  time  made  formal  de- 
mand to  have  lite  remains  exhumed  and  an 
autopsy  held.  The  appellee  filed  a  response. 
In  which  she  maintained  her  position  of  neu- 
trality; that  Is,  said  she  had  never  denied 
nor  consented  to  an  autopsy.  Hie  court  over- 
ruled the  motion,  and.  In  our  opinion,  prop- 
eily  80.  The  motion  was  addressed  to  the 
sound  discretion  of  the  court,  and  it  was  In- 
cumbent upon  appellant  to  show  with  reason- 
able certainty  that  an  autopsy  then  made 
would  disclose  bodily  conditions  from  which 
It  could  be  determined  whether  the  assured 
died  of  disease  or  accident.  Had  it  been  a 
case  of  suspected  metallic  poisoning,  no  doubt 
an  autopsy,  made  even  seven  months  after 
burial,  would  have  thrown  light  on  the  ques- 
tion ;  but  where  the  conceded  cause  of  death 
was  a  ruptured  blood  vessel,  a  condition  In- 
volving tissues  and  membranes  only,  It  Is 
doubtful  if  an  autopsy  at  any  time  would 
have  shown  whether  the  rupture  was  spon- 
taneous or  accidental,  and  especially  Is  this 
so  If  made  at  a  time  when  decomposition 
was  so  far  advanced.  The  depositions  of 
several  doctors  who  testified  on  the  trial  ac- 
companied the  motion  for  an  autopsy;  but, 
except  in  the  case  of  Dr.  Eoontz,  there  was 
absolutely  no  showing  from  any  of  them  to 
indicate  that  an  autopsy  would  be  of  any 
aid  in  determining  the  question,  and  the  tes- 
timony of  Dr.  Kooutz  was  not  sufficient  to 
justify  the  court  In  sustaining  the  motion, 
Dr.  Koontz,  in  answering  the  question  wheth- 
er a  hemophiliac  might  have  internal  hemor- 
,rhage  spontaneously,  said: 


"It  might  be  possible,  bat,  wMiont  somt 
cause,  a  very  improbable  thing  in  my  opinioii." 

He  was  then  asked: 

"State  to  the  jury  whether  or  not  an  aotopij 
performed  on  the  body  of  David  W.  Duncan 
would  have  shown  what  was  the  cause  of  tb< 
internal  hemorrhage."  Answer:  "It  may  have 
and  may  not  have.  I  jud^e  it  would  have  at 
least  given  some  information;  I  doubt  that" 
Question  :  "It  would  have  been  a  help,  woald  it 
not.  Doctor?'  Answer:  "It  would  have  been; 
but,  as  to  its  being  specific,  I  rather  doubt  it" 

It  does  not  appear  that  the  testimony  of 
this  doctor  refers  to  the  time  when  the  mo- 
tion was  made.  In  all  probability  he  refer- 
red to  the  time  of  death.  We  are  satisfied 
that  the  evidence  does  not  show  sufficient  rea- 
son for  ordering  a  disinterment  and  autopsy 
in  April,  seven  months  after  the  burial,  and 
tile  questlSQ  of  error  can  only  be  measured 
by  the  ruling  at  that  tlnie. 

[I]  We  are  of  the  opinion  that  the  policy 
was  not  voided  by  a  failure  to  withhold  bar- 
ial,  or  by  the  failure  then  to  give  consent  to 
an  autopsy,  or  by  refusing  permission  on  the 
14th  of  October,  the  time  referred  to  by  Mr. 
Carey,  which  was  4S  days  after  the  burial 
Certainly  no  positive  demand  was  made  for 
an  autopsy  before  the  time  referred  to  by  Mr. 
Carey,  and  Mr.  Duncan's  response  to  him 
hardly  amounts  to  a  rrfusal.  He  suggested 
certain  proofs  in  Uea.  In  Granger  Life  In- 
sarance  Co.  y.  Brown,  67  Mls&  308,  S4  Am. 
Rep.  446,  the  court  said: 

"We  ate  not  prepared  to  aay  that  in  a  proper 
case  the  court,  in  the  interest  of  justice^  should 
not  compel  the  exhuming  and  examination  of  a 
dead  body  which  is  under  tlie  contnA  of  tbe 
plaintiff,  if  there  ia  strontr  reason  to  believe 
tbat  without  sndi  examination  a  fraud  ia  likel; 
to  be  accomplished,  and  the  defendant  has  ex- 
hausted every  other  method  known  to  the  lav 
of  exposing  it." 

But  In  this  case  neither  the  evidence  nor 
the  affidavits  show  that  an  ezamlnatian 
would  disclose  anything  material.  The  com- 
pany never  demanded  au  autopsy,  and  did 
not  exhaust  its  ^orts  to  have  an  examina- 
tion. During  the  boy's  Ulness  the  father 
notified  the  company  by  letter  of  the  accident 
and  the  probable  consequence.  While  tbe 
company  had  not  received  this  letter  when 
It  received  the  telegram  giving  notice  of 
death,  yet  In  ordinary  course  of  the  malls 
the  letter  should  have  been  in  the  hands  of 
the  company  at  that  time,  and  the  father 
naturally  so  believed.  Measured  by  the  cus- 
tom In  that  section,  the  burial  was  not  hasty, 
and  we  are  satisfied  that  none  of  appellants 
rights  were  violated  when  the  remains  were 
burled  as  theretofore  planned,  and,  under  all 
the  circumstances,  the  appellee  did  not  there- 
by forfeit  her  rights,  particularly  when  It 
Is  not  shown  that  an  examination  of  the  body 
would  have  thrown  any  additional  light  on 
the  case.  Wehle  v.  TJ.  S.  Mut  Aca  Ass"!!, 
153  N.  I.  116,  47  N.  B.  85,  60  Am.  St  Rep. 
598. 

[V]  The  company  argues  that,  since  tbe 
assured  was  Its  agent,  there  was  no  one  at 
GreenvilliB  Upon  Vrhom  It  conld  r^  to  pro- 
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tect  Its  Interests;  thetefora  It  could  not  act 
immediately.  This  drcnmstance  made  it  nee- 
essai;  to  send  an  adjuster  from  some  other 
point  But  the  telegram  did  not  make  it 
known  who  the  adjuster  would  be,  or  ftom 
what  point  he  would  come,  or  how  much 
time  would  be  required.  The  disadvantage 
to  whieh  it  might  be  placed  in  this  particu- 
lar i-ase  must  be  considered  as  waived  by 
the  company  wh^i  it  accepted  an  application 
from  and  issued  a  policy  to  its  own  agent 

[11]  WIe  are  of  oidnion  that  the  evidence 
of  Dr.  Slayden  with  reference  to  the  state- 
ment the  young  man  made  to  him  as  to  how 
be  was  injured  was  competent  Omberg  v. 
r.  S.  Mut,  etc.,  Ck>.,  101  Ky.  303,  40  S.  W. 
909,  19  ICy.  Law  Rep.  4«2,  72  Am.  St  Bep. 
4a 

[11]  Appellant  insists  that,  if  the  deceased 
snfFered  from  a  strain,  he  can  only  recover 
$50.  Section  13  of  the  policy  provides  that  if 
the  assured  be  disabled  within  six  mcmths  "by 
rheumatism,  tuberculosis,  *  *  •  strains, 
•  •  •  then  the  company  will  pay  the  as- 
sured $50  per  month  for  the  nnmber  of 
mmitlis  that  the  assured  is  confined  or  dis- 
abled thereby."  As  already  stated,  the  pol- 
icy provided  Indemnity  for  death  or  disabil- 
ity dne  to  accident,  and  for  disability  due  to 
certain  diseases.  The  $50  per  month  for  a 
strain  covered  su(±l  time  as  he  may  be  dis- 
abled thereby,  but  was  not  intended  to  be 
In  satlsfactloD  ot  a  daim  tot  death,  if  it 
resulted  therefrom. 

We  perceive  no  error  in  the  instimctlons, 
and  on  the  whole  case  we  are  of  opinion  that 
the  judgment  should  be  affirmed ;  and  it  is 
80  ordered. 


LONG  T.  HICKLBB. 
(Supreme  Court  of  Tennessee.    Oct  16,  1916.) 

t  Wnxs   «s3l23— Rbquisitks— BxBotrnoR— 

Witnesses. 
Where  the  testator  wrote  out  Us  will,  sign- 
ed it,  and  on  his  request  procured  the  edgnature 
of  one  witness  without  disclosing  that  it  was  a 
wQl,  and  that  of  another  witness  after  diacloaing 
it  to  be  his  will,  it  is  valid,  under  Shannon's 
Code,  I  3886,  providing  that  no  will  shall  be 
good  unless  wntten  in  the  testator's  lifetime 
and  signed  by  him  and  subscribed  in  his  pres- 
raee  b^  two  witnesses,  although  neither  witness 
taw  him  sign  or  subscribed  as  witness  in  the 
presence  of  the  other  witness. 

[Gd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  321-331 ;  Dec.  Dig.  «=123.] 

2.  Wins  «=all9— Execution— WrTNBSBKB. 

Unless  publication  of  the  contents  of  a  will 
to  the  subscribing  witnesses  is  required  by  stat- 
nte,  they  need  not  be  informed  of  the  character 
of  the  document  when  they  subscribe. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  306-813;  Dec.  Dig.  «=3ll0.] 

Appeal  from  CArcuit  Court,  Hamilton 
County;   Nathan  "L.  Bacfaman,  Judge. 

Will  contest  between  Emma  Long  and 
Kargant  IflcUer.  From  a  judgment  on  a 
directed  verdict  in  favor  of  the  will,  affirmed 


by  the  Gonrt  at  OtfO.  Appeals,  Mn.  Long 
appeals.    Affirmed. 

W.  B.  Miller,  ot  Chattanooga,  for  appel> 
lant  Slzer,  Chambllss  &  CliambllBS,  of 
Chattanooga,  for  api)ellee. 

GREEN,  3.  This  case  presents  a  contest 
of  the  vaUdity  of  the  wUl  of  R.  N.  Phillips, 
deceased.  The  question  submitted  is  wheth- 
er it  was  necessary  for  the  testator  to  have 
made  known  to  the  subscribing  witnesses 
the  nature  of  the  document 

The  proof  showed  that  R.  N.  Phillipe  lived 
in  Cliattanooga  at  the  Mountain  City  Club. 
He  liad  been  ill  and  confined  to  liis  room  for 
several  days,  and  upon  his  recovery  ex- 
ecuted  the  will  in  controversy  liere.  He 
wrote  the  will  liimseU  on  the  stationery  of 
tlie  dab,  and  signed  it  After  signing  it  he 
took  the  pBLper  to  L.  W.  Llewellyn,  exiiibited 
it,  and  asked  Mr.  Llewellyn  to  witness  Ills 
signature.  The  iwper  was  so  held  or  folded 
by  Phillips  that  no  part  of  its  contents  could 
be  seen  or  its  character  ascertained  by  Llew- 
ellyn. Llewellyn  demurred  to  signing  the  in- 
strument on  the  ground  that  tie  did  not  like 
to  sign  anything  without  knowing  what  it 
was.  Phillips  replied,  "Well,  you  know  that 
Is  my  signature,"  and  thereupon  Llewellyn 
signed  the  Instrument  at  the  request  and  in 
the  presence  of  Phillips  as  a  witnesa  Phil- 
lips then  took  the  paper  to  W.  W.  Spotts 
and  requested  Spotts  to  sign  it,  telling  him 
that  it  was  his  (Phillips')  wlIL  Spotts  there- 
upon signed  the  paper  as  a  wttness,  in  Phil- 
lips' presence.  About  a  week  later  Phillips 
told  UewelljrB,  tb*  flat  witoess,  that  the 
paper  the  latter  had  subscribed  was  bis 
(Phillips')  wiU. 

Upon  the  foreg<ring  testimony  being  of- 
fered, the  trial  Jndge  directed  a  verdict  in 
favor  of  the  will,  there  being  no  question 
made  upon  its  validity  except  the  failure  of 
the  testator  to  make  publication  of  its  con- 
tents to  the  snbscrlibing  witnesses.  The 
Court  of  Civil  Appeals  affirmed  the  judgment 
below,  and  we  think  the  action  of  the  two 
courts  was  pr<v>er. 

[1]  It  was  not  necessary  that  either  ot 
the  witnesses  should  have  seen  the  testator 
sign  the  paper,  nor  that  either  should  have 
subscribed  It  in  the  presence  of  the  other 
witness;  Simmons  v.  Leonard,  91  Tenn.  188, 
18  S.  W.  280,  30  Am.  St  Bep.  876,  and  cases 
dted. 

Hie  statute  of  Tennessee  is  as  follows: 

"No  last  will  or  testament  shall  be  good  or 
sufficient  to  convey  or  give  an  estate  in  lands. 
unless  written  in  the  testator's  Ufetime,  and 
signed  by  him,  or  by  some  odier  person  m  his 
presence  and  by  his  direction,  and  subscribed 
in  his  presence  by  two  witnesses  at  least,  nei- 
ther of  whom  is  interested  in  the  devise  of  said 
lands."     Shannon's  Code,  S  3896. 

This  statute  Is  founded  on  the  section  ot 
the  statute  ot  frauds  relating  to  vrlUs  (29 
Car.  II,  e.  8),  which  provides  that  a  devise 
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of  lands  shall  be  attested  and  suoscribed  In 
the  presence  of  the  testator  by  three  or  four 
credible  witnesses. 

The  English  courts  have  always  held,  con- 
struing the  statute,  tliat  the  witnesses  need 
not  know  the  Instrument  they  were  attesting 
was  a  will.  They  said  the  question  was 
whether  there  was  an  acknowledgment  In 
fact  by  the  testator  to  the  subscribing  wit- 
nesses, though  there  was  none  In  words, 
that  the  Instrument  was  his  will;  for  If,  by 
what  the  testator  did  he  must  In  common 
understanding  and  reasonable  construction 
be  taken  to  have  aclcnowledged  the  Instru- 
ment to  be  his  will,  the  attestation  thereof 
would  be  considered  as  complete.  White  v. 
British  Museum,  6  Blng.  310 ;  Ellis  y.  Smith, 
1  Ves.  Jr.  11;  Wright  v.  Wright,  7  Blng. 
457. 

In  his  work  on  wills,  Mr.  Underbill  points 
out  that  In  some  of  the  states  of  the  Ameri- 
can Union  the  Engli^  statute  referred  to 
.has  been  re-enacted  with  the  additional  re- 
quirement that  the  testator  must  declare 
the  Instrument  to  be  his  wiU  In  the  presence 
of  the  attesting  witnesses.  But  he  states 
that  in  those  Jurisdictions  where  the  Eng- 
lish statute  of  frauds  has  been  re-enacted 
without  the  additional  requirement  for  pub- 
lication the  witnesses  need  not  know  the  In- 
strument which  they  attest  Is  a  will. 

"For,"  he  says,  "the  law  requires  a  subscrip- 
tion by  witnesses  only  in  order  that  the  paper 
which  is  offered  for  probate  as  a  will  may  be 
then  identified  as  the  same  instrument  wiiich 
was  executed  by  the  testator  in  the  presence  of 
the  witnesses."  Underhill  on  Wills,  |  180,  and 
section  202. 

Th«  Supreme  Court  of  Masaachusetts  has 
said: 


"This  win  wti  in  writing,  sigBed  by  the  teata- 
tor,  and  attested  and  subscribed  in  his  presence 
by  three  competent  witnesses.  It  was  written 
by  the  testator.  He  knew,  therefore,  if  of  sonnd 
mind,  what  he  signed,  and  what  he  asked  the 
witnesses  to  attest  The  calling  upon  witnesses 
to  attest  his  execution  of  an  instrument,  whose 
character  and  contents  be  well  knew,  was  in 
effect  a  declaration  that  the  instrument  he  had 
signed,  and  his  signature  to  which  he  desimi 
them  to  attest,  was  his  act,  though  the  charac- 
ter and  contents  of  the  instrument  were  not  dis- 
closed to  them.  It  was  as  if  the  testator  had 
said :  This  instrument  is  my  act;  it  expresses 
my  wishes  and  purposes;  and,  though  I  do  not 
tell  you  what  it  is,  I  desire  you  to  attest  that  it 
is  my  act,  and  that  I  have  executed  and  rec- 
ognized it  as  such  in  your  presence.'  We  think 
all  the  requirements  of  the  statute  are  met  and 
satisfied.  No  formal  publication  of  the  instm- 
ment,  no  declaration  of  its  contents,  or  of  its  na- 
ture, is  in  terms  required.  The  Legislature 
has  prescribed  certain  solemnities,  to  be  ob- 
served in  the  execution  of  a  will,  that  it  may  be 
seen  that  it  is  the  free,  conscious,  inteliigent  act 
of  the  maker ;  but  they  have  not  prescribed  that 
he  should  publish  to  the  world  or  to  the  witness- 
es, what  is  in  the  will,  or  even  that  it  is  a  will" 
Osbom  V.  Cook,  11  Onsh.  (Mass.)  532,  69  Am. 
Dec  155. 

[2]  The  law  seems  to  be  well  settled  that 
unless  publication  of  the  contents  of  the  will 
to  the  subscribing  witnesses  is  required  b7 
statute,  it  Is  unnecessary,  and  such  witnesses 
need  not  l>e  Informed  of  the  character  of  the 
document  at  the  time  they  subscribe  tbdr 
names  as  witnesses.  See  In  re  Clafiln's  Will, 
75  Vt  19,  62  Att.  1053,  68  L.  R.  A.  261; 
Scott  T.  Hawk,  107  Iowa,  723,  77  N.  W.  467. 
70  Am.  St.  Bep.  228;  Watson  v.  Pipes,  32 
Miss.  451.  See,  also,  40  Cyc.  1116,  U17,  and 
cases  cited. 

The  Judgment  of  the  Oonrt  of  Civil  ^ 
peals  will  be  affirmed. 
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STATE  ▼.  WILCOX.    (No.  18304.) 
(Sopreme  Gonrt  of  Missonrl.    Jnne  29,  1915.) 

1.  INDICTMBIW    AND     INFORMATION    ^=»202  — 

StjrnciKNCT— AiDKB  BY  Verdict. 
An  informatioti  for  embezzlement  not  as- 
sailed before  the  trial  on  any  of  the  grounds 
mentioned  in  Rev.  St  1909,  f  5115,  providing 
that  DO  information  aball  be  deemed  invalid, 
nor  ahall  the  proceedings  be  affected  by  reason 
of  certain  specified  grounds,  held  good  after  ver- 
dict 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  fS  640-^50;  Dee. 
Dig.  <Ss>202.] 

2.  EitBKZzLEMBNT    4=389— Bvidbnob—Othkb 
Offenses— I  ntent. 

In  a  prosecution  for  embeszlement  by  a 
bank  cashier  evidence  of  shortages  in  the  bank's 
aiswta  other  than  those  resulting  from  the  trans- 
action counted  on  was  admissible  upon  the  ques- 
tion of  fraudulent  intent,  where  there  was  evi- 
dence that  defendant  was  responsible  for  the 
entire  shortage  which  he  bad  continuously  con- 
trived to  conceal. 

[Ed.  Note.— For  other  cases,  see  Embezsle- 
ment.  Cent.  Dig.  {  62 ;   Dec.  Dig.  <S=»39.] 

3.  Cbiminai.  Law  €=a396 — Evidenob— Admis- 
sibility. 

In  a  prosecution  'for  embezzlement  by  a 
bank  cashier,  where  evidence  had  been  admitted 
tbowing  a  general  shortage  in  the  assets  of  the 
bank  as  bearing  upon  fraudulent  intent,  testi- 
mony by  accused  tending  to  explain  the  short- 
age was  improperly  excluded. 

I  Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  861,  862;  Dec.  Dig.  «s> 
336.] 

4.  EXBEZZUEUENT  €=»2S— Instrtictionb— DlB- 
FosinoN  or  Fbopkbtt  Kmbezzled. 

In  a  prosecution  for  embezzlement  by  a 
bank  cashier,  an  instruction  that  the  fact  that 
the  proceeds  of  the  check  wliereby  the  embez- 
zlement was  consummated  went  to  another  did 
not  constitute  a  defense,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent.  Dig.  U  31-35^ ;  Dec.  Dig.  «=»23.] 

K.  ElfBEZZIXUENT     «=9ll  —  "CONVEMIOW" — 

ELEME.\T8—DEnmTi0N— "Imply.  " 

Conversion  is  any  dealing  with  the  prop- 
erty of  another  which  excludes  the  owner's  do- 
minion; the  word  "imply"  meaning  it  is  "vir- 
tually involved  or  included;  involved  in  sub- 
stance; inferential,  tacitly  conceded — the  cor- 
relative of  express  or  expressed." 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  if  9,  10;   Dec.  Dig.  «3>11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion.] 

6.  Cbhrnal   Law    €=»730— Trial— Conduct 

OF  Counsel— Cube  of  Ebbob. 
Tliat  counsel  expressly  advised  the  jury  not 
to  read  the  instructions,  but  to  return  a  verdict 
forthwith,  was  cured   by  the  direction   of  the 
court  that  the  jury  pay  no  attention  thereto. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1688;   Dec  Dig.  «ss7S0.] 

Bond,  3;  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Stod- 
dard County ;   E.  M.  Dearlng,  Judge. 

A  D.  Wilcox  was  convicted  of  embezele- 
meat,  and  be  appeals.  Reversed  and  re- 
manded. 

See,  also,  179  S.  W.  482,  483. 


Mozley  &  Woody,  Fort  ft  Green,  and  Z.  W. 
Farris,  all  of  Bloomfleld,  for  appellant  John 
T.  Barker,  Atty.  Gen.,  and  W.  T.  Rutherford, 
Asst  Atty.  Gen.,  for  the  State. 

BLAIR,  J.  In  the  Stoddard  county  cir- 
cuit court  defendant  was  convicted  of  em- 
bezzlement and  sentenced  to  three  years  In 
the  penitentiary,  and  has  appealed.  Two  oth- 
er cases  against  appellant  were  submitted  in 
Division  No.  2  at  the  same  time  this  case 
was  submitted.  In  those  cases  opinions  have 
been  handed  down  In  each  of  which  reference 
is  made  to  this  case  for  the  statement  of 
the  facts  upon  which  the  decisions  therein 
depend.  Finding  the  statement  made  In  the 
opinion  in  division  to  be  correct.  It  will  be 
used  (substantially)  in  this  opinion.  No 
change  is  made  which  affects  the  references 
ia  the  two  other  cases  mentioned. 

The  amended  information  described  the 
property  defendant  was  charged  with  em- 
bezzling as  "certain  money,  property,  rights  in 
action,  valuable  securities  and  effects,  a  par- 
ticular description  of  which  is  to  tbei  prose- 
cuting attorney  unknown,"  to  the  amount 
and  value  of  $1,000. 

The  evidence  tended  to  show  that  tixe  City 
Bank  of  Bloomfleld  was  incorporated  in  1900, 
its  stock  being  practically  all  owned  by 
George  Ilouck,  who  died  in  1907,  leaving  his 
stock  to  his  two  sons,  George  and  Rudolph  S. 
Defendant  was  cashier  of  the  institution  dur- 
ing its  entire  existence.  He  was  a  nephew 
of  George  Uouck,  Sr.,  and  was  44  years  old 
at  the  time  of  the  trlaL  On  May  14, 1912,  de- 
fendant owed  the  Bank  of  Bloomfleld,  lo- 
cated across  the  street  from  the  City  Bank,  a 
note  for  $2,500,  on  which,  on  the  day  men- 
tioned, he  paid  $1,000,  delivering  his  check 
drawn  on  the  City  Bank  for  that  purpose. 
This  check  was  paid  by  the  City  Bank  in  the 
"exchange  of  checks"  for  that  day's  business. 
It  was  never  charged  to  appellant's  account, 
but  (he  testified)  was  carried  as  a  cash  item 
untU  November  18,  1912,  when  the  City  Bank 
was  closed  by  the  bank  commissioner.  There 
was  also  evidence  that  there  were  40  or  50 
other  checks  of  the  same  kind  drawn  and 
signed  by  appellant  for  sums  aggregating 
$18,000  or  $20,000,  and  paia  by  the  City  Bank, 
nonft  of  which  had  been  charged  to  appel- 
lant's account;  that  defendant  brought  all 
these  checks  from  his  house  and  gave  them 
to  the  bank  commissioner  subsequent  to  the 
closing  of  the  bank ;  that  there  was  a  short- 
age totaling  $7S,000 ;  and  that  defendant  ad- 
mitted he  was  responsible  for  it  all.  There 
was  other  evidence  that  about  November  IQ, 
1912,  appellant  stated  that  the  whole  trouble 
was  due  to  the  Bloomfleld  Mercantile  Com- 
pany, of  which  he  was  president  and  princi- 
pal owner,  and  that  he  claimed  that  the 
$2,500  note  above  mentioned  was,  in  tact,  the 
debt  of  the  mercantile  company. 

In  his  testimony  appellant  specifically  de- 
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nled  that  he  had  advdtiied  rosponaiblUty  for 
the  shortage  of  $78,000>  and  denied  other  ad- 
mlssloDS,  of  which  there  was  evidence  to  the 
effect  that  he  had  collected  notes  doe  the 
bank  and  appropriated  the  money.  He  testi- 
fied that  the  shortage  in  the  funds  of  the 
Olty  Bank  originated  in  the  lifetime  of 
George  Houck,  Sr.,  the  founder  of  the  insti- 
tution; that  a  cash  item  la  one  which  "is 
carried  In  a  drawer  and  represents  cash 
which  the  bank  has  paid  out  and  which  is  not 
charged  up  until  it  is  reconverted  Into  cash," 
and  that  the  general  practice  and  custom  of 
the  City  Bank  always  was  to  carry  more  or 
less  cash  Items;  that  the  $1,000  check  was 
carried  as  a  cash  item  according  to  the  cus- 
tomary course  of  the  City  Bank,  and  that  the 
then  president  of  the  bank,  George  Houck, 
Jr.,  and  "all  of  them"  knew  It  and  "knew  all 
that  was  going  on  there" ;  that  there  was  no 
concealment  of  the  check ;  that  during  this 
time  his  wife  had  over  $5,000  on  deposit  with 
the  bank  which  he  was  at  all  times  at  lib- 
erty to  use,  if  necessary,  to  pay  the  check ; 
and  that  he  had  no  intention  of  embezzling 
the  bank's  mon^.  He  also  testified  that 
George  Houck,  Sr.,  in  his  lifetime  knew  of 
what  is  termed  In  the  evidence  "the  general 
shortage,"  end  that  the  other  officers  knew  of 
it  down  to  the  time  the  bank  closed,  and  that 
it  was  concealed  with  the  knowledge  and  at 
the  direction  of  George  Houck,  Jr.  There 
was  testimony  for  the  state  to  the  contrary, 
though  there  was  evidence  of  admissions  By 
George  Houck,  Jr.,  president  of  the  bank  aft- 
er 1907,  which,  if  made  by  him,  clearly  Indi- 
cated he  was  aware  of  the  bank's  condition 
and  aware  that  It  wasi  due  to  bad  loans  and 
bad  management  and  thought  appellant's  re- 
lation to  the  family  and  the  gratitude  due 
from  him  for  kindnesses  of  George  Houck, 
St.,  obligated  him  to  use  every  effort  to  keep 
It  concealed. 

Appellant  contradicted  all  testimony  tend- 
ing to  ascribe  to  him  responsibility  for  the 
"general  shortage"  referred  to,  evidence  of 
the  existence  of  which  was  offered  to  charac- 
terize the  intent  of  appellant  in  respect  to 
his  dealings  with  the  $1,000  check  to  the 
Bloomfleld  Bank.  During  the  examination 
of  appellant  by  his  counsel  the  fallowing  oc- 
curred: 

"Q.  Mr.  Wilcox,  there  baa  been  some  testi- 
mony in  this  caae  about  a  Rsneral  shortage  of 
the  City  Bank  at  Bloomfield,  and  the  amount 
of  it.  I  will  ask  you  to  tell  the  jury  how  far 
back  the  shortage  in  the  City  Bank  at  Bloom- 
field  began.  A.  Daring  George  Houck,  Sr.'s, 
lifetime.  Q.  I  will  ask  yon  to  state  what  the 
practice  and  custom  had  been  there  with  you 
and  Mr.  George  Houck,  Sr.,  during  his  lifetime, 
and  the  other  officials  of  the  bank,  with  respect 
to  checking  money  out  of  the  bank  and  not  re- 
placing it 

"Mr.  Word:  I  object  to  that  oa  incompetent 
and  immaterial. 

"The  Court:    The  objection  will  be  sustained. 

"Mr.  MoBley:  I  except  to  the  ruling  of  the 
court.  I  think,  your  honor,  inasmuch  as  I  have 
objected  to  all  the  testimony  about  a  general 
shortage,  that  this  ia  competent.  The  court  will 
remember  that  I  have  objected,  and  he  has  ruled 


against  me.  Now,  then,  manifeady  w«  would 
have  a  righ;t  to  explain  that,  and  how  it  came 
about,  and  all  about  It.  Hiat  is  what  I  now 
propose  to  do  bir  this  witness. 

"The  Court:  The  court  is  not  going  to  al- 
low that 

"Mr.  Modey:  If  the  court  holds  that  I  can't 
do  that,  all  I  con  do  it  moke  my  offer, 

"The  Court:  I  don't  want  to  ait  here  and 
consume  time  showing  the  conduct  of  other  men. 
There  is  onlv  one  (jaestion  in  this  case,  and  tliat 
is  the  question  of  whether  or  not  tlds  man  em- 
benied  this  $1,000. 

"Mr.  Mosley:  That  is  precisely  what  I  con- 
tended when  the  state  was  oSermg  their  testi- 
mony. 

"The  Court:  Ton  can't  separate  some  of 
these  things. 

"Mr.  Mozley:  I  will  save  my  exceptions  to 
the  ruling  of  the  court" 

There  was  evidmce  tor  the  state  that  It 
was  not  customary  for  banks  to  carry  as 
cash  items  checks  drawn  on  themselves,  ex- 
cept such  checks  as  were  rec^ved  after  the 
close  of  business  for  the  day,  and  theae  were 
carried  until  the  following  moming. 

[1]  1.  The  Information  waa  not  assailed 
before  the  trial.  It  Is  good  after  verdict 
SectlMi  5116,  B.  8.  1009. 

[2]  2.  Appellant  cont^ds  that  It  was  error 
to  admit  evidence  of  any  shortage  in  the 
bank's  assets,  except  that  resulting  from  the 
particular  transaction  which  is  the  founda- 
tion of  this  case.  The  general  rule  excluding 
evidence  of  other  offenses  is  invoked.  There 
are  exceptioBa  to  that  role.  A  vital  iaaue  ot 
fact  in  prosecutions  for  oubeszlement  Is  the 
Intevt  of  tb»  defendant  Other  offenses  In- 
termixed with  that  on  trial  or  committed  In 
efforts  at  concealment  or  any  such  as  are 
of  a  character  tending  to  prove  a  fraudulent 
Intent  In  the  act  under  Investigation  may  be 
shown  vpon  the  questloD  of  Intent  People 
V.  Hatch,  168  Oal.  868,  125  Pac.  907;  Peo- 
ple V.  Rowland,  12  Cal.  App.  6,  106  Pac.  428 ; 
State  T.  Tdeiy,  247  Ho.  toe  dt  635,  1S3  a 
W.  1010;  UnderhlU  on  Criminal  £)vidence.  | 
283;  Bapolje  on  Larceny  and  Kindred  Of- 
fenses, i  392.  To  warrant  the  admisaioa  of 
evidence  of  other  otteaaea,  however,  they 
must  fall  within  the  exceptions  to  the  gener^ 
al  rule.  An  examination  of  the  testimony 
objected  to  in  this  connection  discloses  there 
was  no  error  in  its  admiaalon ;  It  being  con- 
sidered In  the  Ui^  of  the  evidence  tending 
to  show  that  aK>eUant  was  responsible  for 
the  entire  sh(»tagek  and  that  he  had  ctm- 
tlnuously  contrived  to  omceal  the  wbole 
from  the  bank  officers,  and  that  the  short- 
age occasioned  by  the  act  for  which  he  was 
being  tried  was  a  part  ot  the  wh(^ 

[3]  8.  It  ia  next  insisted  that  the  court 
erred  In  refusing  appellaiivt's  ofEer  to  exDUUn 
the  general  shortage.  It  must  be  remem- 
bered that  evidence  of  the  total  riiortage  waa 
admitted  and  its  admlsdon  is  now  de- 
fended upon  the  ground  that  it  tended,  to 
show  appellant's  fraudulent  Intent  In  the 
transaction  on  trial.  Ai^ellant  undoubtedly 
had  the  right  to  meet  such  evidence  with  any 
evidence  he  oould  adduce  whltiH  would  tend 
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to  snppoit  hlB  denial  of  frandnlent  Intent  by 
explaining  the  general  sbortage  or  any  part 
of  It  In  a  manner  consistent  with  his  inno- 
cence. If  be  was  not  responsible  for  the 
gmeral  shortage,  or  If  It  originated  In  snch 
a  way  that  it  would  not  tend  to  prove  fraud- 
almt  Intent  In  this  case,  evidence  to  show 
either  rf  these  things  was  clearly  admissible. 
We  do  not  understand  this  to  be  contro- 
verted. On  the  contrary,  it  is  said  no  offer 
of  any  such  evidence  was  made,  and  that 
the  absence  of  an  offer  precludes  a  ruling  on 
the  question.  McCormlck  v.  City  of  8t 
Louis,  160  Mo.  loc.  clt  338,  339,  65  S.  W, 
1038.  The  record  in  this  case  shows,  how- 
ever, a  distinct  offer  "to  explain  the  general 
shortage  and  how  It  came  about  and  all 
about  It,"  and  a  ruling  excluding  any  ex- 
planation on  the  ground  that  the  trial  court 
refused  to  "consume  time  showing  the  CMi- 
duct  of  other  men."  Api)ellant  denied  In  de- 
tail all  the  evidence  tending  to  show  his  re- 
sponsibility for  this  general  shortage.  The 
offer  "to  explain"  must  be  read  In  the  light 
of  this  fact;  further,  the  trial  court  under- 
stood that  the  offer  was  to  "show  the  conduct 
of  other  men"  by  way  of  ext>lanatlon.  In 
view  of  these  disclosures,  it  Is  not  reasonable 
to  say  that  the  record  does  not  show  an  offer 
to  prove  that  this  general  shortage  was  not 
the  result  of  appellant's  criminal  acts.  It 
was  admitted  upon  the  vital  issue  of  intent, 
and  any  explanation  of  it  showing  that  It 
did  not  originate  or  continue  In  a  way  tend- 
ing to  prove  a  fraudulent  Intent  upon  appel- 
lant's part  was  admissible.  An  offer  to 
make  such  an  explanation  Is  sufficiently  dis- 
closed by  the  record,  and  the  ruling  was  er- 
ror. 

[4]  4.  Objections  are  made  to  rulings  in 
giving  and  refusing  instructions.  There  was 
no  error  in  instructing  that  the  mere  fact, 
it  it  was  a  fact,  that  the  proceeds  of  the  check 
went  to  the  Bloomfleld  Mercantile  Company 
did  not  constitute  a  defense.  The  law  is  not 
concerned  with  the  use  to  which  the  fruits  of 
crime  are  put.  The  instruction  to  the  effect 
that  the  defendant  is  presumed  to  intend  the 
natural  and  probable  consequences  of  bis  act 
was  not  erroneous.  State  v.  Noland,  111  Mo. 
loc.  dL  497,  10  S.  W.  715. 

[1]  The  d^nltlon  of  "conversion"  as  "any 
using  or  dealing  with  the  property  of  another 
which  impliedly  or  by  Its  terms  excludes  the 
owner's  dominion"  is  criticized.  This  defini- 
tion is  in  apparent  accord  with  what  Is  said 
bi  SUte  ▼.  Blgall,  109  Mo.  loa  dt.  663,  70  S. 
W.  160.  The  question  there  was  different, 
liowever.  The  word  "imply'.'  la  defined  thus, 
To  signify  or  Import  by  fair  Inference  or 
deduction,"  and  it  is  said  that,  "when  a  thing 
Is  Implied,  It  is  fairly  to  be  Inferred  from  the 
words  used  or  the  acts  performed."  Century 
Diet  To  "imply"  is  "to  Involve  in  substance 
or  essence,  or  by  fair  inference,  or  by  con- 
struction of  law,  when  not  expressly  stated 
In  words  or  by  signs."  When  a  thing  is  Im- 
plied It  is  "virtually  Involved  or  Included; 
179  S.W.-31 


Involved  Ih  substance;  Inferential;  tacitly 
conceded — the  correlative  of  express  or  ex- 
pressed." Webster's  Intern.  Diet  It  is 
enough  to  say  to  the  jury  in  a  criminal  case 
that  conversion  is  any  dealing  with  the  prop- 
erty of  another  which  excludes  the  Owner's 
dominion.  It  would  seem  that  in  such  case 
the  word  "impliedly"  opens  the  way  for  the 
construction  that  the  jury  are  required  to 
take  as  true  an  Inference  which  It  ought  ordi- 
narily to  be  left  to  them  to  draw  or  refuse  to 
draw,  as  they  conclude  is  Just  State  v.  Blg- 
all, supra,  is  in  no  wise  in  coidict  with  this 
conclusion.  The  instruction  that  the  Jurj* 
should  not  be  Influenced  by  their  sympathies, 
nor  by  considerations  of  public  rwlicy,  nor  by 
over  anxiety  to  enforce  the  law,  etc.,  was  un- 
necessary, but  not  prejudicial.  State  v.  Tal- 
bott,  73  Mo.  347.  l^he  objecUon  to  the  fr»- 
quently  used  opening  and  closing  instructions 
are  not  well  taken.  Instruction  No.  2,  in 
which  the  elements  of  the  offense  are 'set 
forth,  might  well  be  so  rephrased  as  to  con- 
fine It  clearly  and  distinctly  to  the  particular 
transaction  for  which  defendant  was  on  trial, 
and  to  exclude  the  possibility  of  the  Jury 
convicting  defendant  for  any  offense  other 
than  that  relied  upon  by  the  state  in  con- 
nection with  the  $1,000  check  offered  in  evi- 
dence. There  was  evidence  tending  to  show 
numerous  other  offenses  offered  upon  the 
Issue  of  Intent  No  doubt  ought  to  be  left  in 
the  Jury's  mind  that  defendant  was  not  to  be 
convicted  for  any  of  these.  The  references 
in  the  instructions  to  descriptions  in  the  in- 
formation should  be  eliminated.  The  de- 
scription therein  was  general  and  broad 
enough  to  Include  any  offense  of  which  there 
was  evidence.  Besides,  under  the  general 
rule,  references  in  InstructlonB  to  the  Infor- 
mation ought  to  be  avoided.  The  instruction 
as  to  appellant's  good  character,  of  which 
there  was  evidence,  was  in  the  usual  q>rm, 
and  the  objections  thereto  are  untenable. 

It  is  not  neoeeaary  to  discuss  in  detail  tbe 
contentions  baaed  up<Hi  the  refusal  <^  ap- 
pellant's offered  instructions.  What  has 
been  said  indicates  sufficiently,  upon  all  dis- 
puted points^  tbe  character  of  the  instruc- 
tions wblcb  should,  on  this  record,  have  been 
given,  Iwtb  for  the  state  and  appellant 

5.  Certain  exceptions  were  saved  during 
the  argument  of  the  state's  counsel.  The 
trial  court  ruled  correctly  upon  these. 

[•]  Counsel  Improperly  advised  the  Jury 
not  to  read  the  instructions,  but  to  return  a 
verdict  forthwith.  This  be  should  not  have 
done,  but  the  court  directed  the  Jury  to  "pay 
no  attention  to  that,"  and  In  the  circumstanc- 
es this  was  Buffldoit 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

GRAVES  and  WALKER,  JJ.,  concur. 
WOODSON,  C.  J.,  concurs  in  separate  opin- 
ion. In  which  FARIS,  J.,  concurs.  BOND,  J.., 
disaeuts,  because  he  is  of  opinion  that  no  er- 
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ror  was  committed  in  exclading  tbe  tesUmo- 
uy  quoted  In  the  (pinion.  BROWN,  J.,  dubi- 
tanta 

WOODSON,  O.  J.  (concurring).  In  my 
opinion,  instruction  numbered  10  given  on  be- 
half of  the  state  is  dearly  erroneous,  and 
should  not  have  been  given. 

It  told  the  Jury,  among  other  things,  in 
effect,  that  they  should  not  permit  the  social 
position  of  the  accused  to  affect  their  minds 
in  the  consideration  and  disposition  of  the 
case. 

What  right  has  the  trial  court  to  assume 
tliat  the  defendant's  social  position  would 
bias  or  prejudice  their  minds?  But,  conced- 
ing that  bis  social  position,  good  or  bad, 
would  have  had  a  bearing  upon  the  minds  of 
the  Jury,  that  was  nothing  more  than  it 
should  have  done.  Wlien  a  person  is  placed 
upon  trial  for  his  life  or  liberty,  he  should 
t)e. tried  Just  as  he  stood  before  God  and  man 
at  the  time  of  the  commission  of  the  alleged 
offense  for  which  he  is  being  tried.  A  man 
or  woman,  whether  of  good  or  bad  <aiarao- 
ter,  or  whether  occupying  a  high  or  low 
social  position  in  society,  has  the  legal  right 
to  appear  before  the  court  and  Jury  of  the 
country  in  that  rOle,  unsullied,  praised,  or 
questioned  by  the  court,  either  by  instruction 
or  word  of  mouth,  except  when  those  ques- 
tions are  properly  put  in  issue,  and  properly 
assailed  by  legitimate  evidence.  If  it  was 
not  for  this  safeguard  thrown  around  the  ac- 
cused by  the  law  of  the  land,  then  the  man 
or  woman  of  the  highest  honor.  Integrity,  or 
morality  in  the  community  would  stand  in  no 
better  position  before  the  Jury  than  would 
the  most  immoral  and  degraded  man  or  wo- 
man In  the  community. 

What  is  it  that  commands  our  confidence, 
admiration,  and  respect  for  man  and  woman 
except  their  cardinal  virtues  and  the  social 
position  they  occupy  in  consequence  thereof? 
Do  not  those  matters  influence  our  daily  re- 
lations and  social  and  business  conduct  with 
our  fellow  beings,  and  properly  so?  Certain- 
ly they  do.  Then  why  should  the  court, 
when  those  matters  have  not  t>een  put  lu  Is- 
sue, and  have  not  been  assailed  by  the  evi- 
dence, strip  the  accused  by  an  instruction  of 
the  court,  and  thereby  leave  him  or  her,  as 
the  case  might  l>e,  to  stand  before  the  Jury 
in  the  same  rOle  that  the  known  immoral  and 
dishonest  man  or  woman  would  stand  before 
them? 

I  can  conceive  of  no  greater  error  that  a 
trial  court  could  commit  in  the  trial  of  a  per- 
son for  his  life  or  liberty,  or  which  would  be 
calculated  to  inflict  greater  Injustice  upon 
him  or  her. 

For  the  reasons  stated,  I  dissent  from 
my  learned  Associate  as  to  that  point,  and 
believe  that  the  Judgment  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded 
for  that  error. 

In  this  Judge  FARIS  concurs. 


STATE  V.  WIIX50X.     (No.  18365.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Jan.  4,  1915.) 

EifBEZZLKMENT    «=»6  —  PBOPBBTT    SUBJECT  — 

Drafts 

Under  Rev.  St  1909,  f  4550,  making  mon- 
ey, goods,  rights  in  action,  or  valuable  securitjr 
or  effects  subject  to  embezzlement,  and  section 
4551,  making  a  distinction  between  evidences  of 
debts  made  negotiable  by  delivery  only  and  those 
that  are  not  so  negotiable,  a  draft  ia  not  sub- 
ject to  embezzlement  prior  to  delivery. 

[Kd.  Note. — For  other  cases,  see  Embezzle- 
ment, Dec  Dig.  4=s>6.] 

Appeal  from  Circuit  Court,  Stoddard  Cooit- 
ty ;  B.  M.  Dearlng,  Judge. 

A.  D.  Wilcox  was  convicted  of  embezzle- 
ment, and  he  appeals.    Reversed. 

See,  also,  179  S.  W.  483. 

This  Is  another  one  of  the  series  of  pros- 
ecutions against  the  defendant  growing  out 
of  the  closing  of  the  City  Bank  of  Bloom- 
field.  We  adopt  the  statement  of  facts  in 
case  No.  18364.  179  S.  W.  479,  Just  decided 
as  the  statement  herein,  except  as  otherwise 
shown.  • 

The  amended  Information  charged  the  de- 
fendant with  embezzling  on  October  3,  1912, 
the  property  of  the  bank  described  aa  fol- 
lows: 

''One  thousand  dollars,  the  money,  propertr, 
right  in  action,  valuable  securities  and  effects, 
a  particular  description  of  which  is  unknown 
to  the  prosecuting  attorney,"  etc. 

It  was  conceded  by  the  defendant  in  bis 
testimony  that  the  Bloomfield  Mercantile 
Company  was  Indebted  to  J.  V.  Farwell  & 
Co.,  of  Chicago,  for  $1,000,  and  that  be  sent 
to  that  company  his  check  on  the  City  Bank 
for  that  amount  to  pay  the  debt  That  check 
c^me  back  to  the  Bank  of  Bloomfleld  for 
collection.  It  was  presented  by  that  bank 
along  with  other  checks  on  the  City  Bank 
to  the  latter  bank  for  payment  The  balance 
due  the  Bank  of  Bloomfleld  on  tliat  day's 
clearing  was  $1,195.78,  in  payment  of  which 
the  City  Bank  gave  to  the  other  bank  its 
draft  drawn  by  it  on  the  First  National 
Bank  of  Cape  Girardeau  for  the  amount  of 
the  balance  above  stated;  the  draft  being 
payable  to  the  order  of  the  Bank  of  Bloom- 
fleld. Whether  the  City  Bank  at  that  clear- 
ing held  any  checks  against  the  other  bank 
is  not  shown  by  the  evidence ;  the  witnesses 
stating  that  they  did  not  remember.  Tbe 
draft  was  paid  in  regular  course.  Tbe  check 
was  never  charged  to  defendant  on  the  books 
of  his  bank,  and  was  In  the  bunch  of  checks 
brought  by  defendant  from  hla  house  and 
given  to  Mr.  Swanger,  tbe  bank  commlssloD- 
er.   The  draft  was  not  offered  In  evidence. 

J.  W.  Farris,  Fort  &  Green,  and  Mozley  & 
Woody,  all  of  Bloomfield,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  W.  T.  Ruth- 
erford, Asst  Atty.  Gen.,  tor  the  State. 
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BOY,  O.  (after  stating  the  facts  as  above). 
I.  Tbe  thing  nsed  In  paying  the  Farwell 
check  was  the  draft  for  $1,195.78.  That 
draft  paid  other  diecks  in  addition. 
Whether  tbe  City  Bank  held  any  checks  at 
that  time  against  tbe  other  bank  we  are  not 
Informed.  We  are  therefore  driven  to  con- 
sider this  case  on  the  theory  that  $1,000  of 
tbe  $1,195.78  draft  paid  the  Farwell  check. 
That  $1,000,  part  of  the  draft,  was  the  thing 
appropriated  by  defendant  to  his  own  use, 
at  least  so  far  as  the  Jurisdiction  of  the  dr- 
colt  conrt  of  Stoddard  county  is  concerned. 
If  the  draft  was  not  such  an  instrument  In 
contemplation  of  law  as  to  be  the  subject 
of  embezzlement  by  defendant,  then  no  part 
of  that  draft  was  the  subject  of  such  em- 
bezzlement At  common  law  bonds,  bills,  and 
notes,  being  mere  choees  in  action,  were 
held  not  to  be  the  subject  of  larceny. 

15  Cyc.  489,  speaking  of  embezzlement, 
says: 

"The  offense  is  of  purely  statutory  origin,  and 
accordingly  the  particular  statutes  of  the  vari- 
001  inriadictions  must  be  looked  to  in  order  to 
determine  the  constituent  elements  of  the  of- 
fense therein." 

The  courts  of  England  bold  that  checks 
while  in  the  possession  of  the  drawer,  before 
negotiation,  are  a  "valuable  security"  with- 
in tbe  KngUsh  statute  and  the  subject  of  lar- 
ceny. Beg.  ▼•  Heath,  2  Moody's  Crown  Cases, 
33. 

In  Bork  t.  People,  91  N.  Y.  S,  it  was  held 
that  dty  bonds  of  the  city  of  Buffalo,  prior 
to  their  negotiation,  and  while  in  the  bands 
of  the  defendant,  as  treasurer  of  Uiat  dty, 
were  properly  described  as  bonds,  and  were 
"property,"  tbe  subject  of  embezzlement 

In  State  V.  Raby,  31  Wash.  Ill,  71  Pac 
Til,  It  was  held  that  undelivered  county  war- 
rants in  tbe  hands  of  the  county  auditor 
were  "property"  in  tbe  meaning  of  tbe  stat- 
ute of  that  state. 

In  State  T.  White,  66  Wis.  S43,  28  N.  W. 
802,  it  was  held  that  unissued  negotiable 
bonds  of  a  city  in  tbe  custody  of  tbe  city 
comptroller  are  "property"  under  the  stat- 
ute and  tbe  subject  of  embezzlement  by  sudi 
officer. 

In  Com.  T.  Parker,  166  Mass.  626,  43  N. 
E.  499,  it  was  held  that  the  act  of  a  rail- 
way conductor  in  converting  to  his  own  use 
tickets  issued  by  tils  company  and  received 
by  him  in  the  usual  course  of  his  duties  con- 
stituted embezzlement 

Sections  4550  and  4551,  B.  S.  1909,  sub- 
stantially in  their  present  form  originated 
in  tbe  revision  of  1835  (sections  40  and  41, 
p.  179).    Some  iiortions  of  section  4550  are 
j        found  in  section  29,  p.  288,  of  the  revision  of 
1825.    But  it  may  be  said  that,  as  they  now 
I        stand,  they  were  both  enacted  in  the  revi- 
i        sU«  of  183S.     Following  the  precedente  set 
I        in  the  English  case  and  in  tbe  cases  from 
I        the  other  states  of  tbe  Union,  it  might  be 
beld  that  section  4560,  standing  alone,  by 
tbe  words  "money,  goods,  rights  in  action, 


or  valuable  security  or  effects,"  Included  an 
instrument  such  as  the  draft -in  controversy 
here.  However,  the  two  sections  are  to  be 
c<»strued  together  as  parte  of  one  and  tbe 
same  act  If  section  4550  is  given  the  broad 
construction  so  as  to  include  commercial  pa- 
per in  the  hands  of  the  maker  or  drawer 
before  negotiation,  then  section  4551  is  use- 
less. By  that  section  a  distinction  was 
made  between  evidences  of  debt  "negotiable 
by  delivery  only"  and  those  which  were  not 
so  negotiable.  The  expression  of  one  class 
should  in  that  connection  be  construed  to 
exclude  tbe  other.  We  conclude  that  those 
sections  cannot  be  construed  to  make  evi- 
dences of  debt  not  "negotiable  by  delivery 
only"  the  subject  of  embezzlement  prior  to 
their  being  delivered  or  issued  as  valid  in- 
struments. In  reaching  such  a  conclusion  we 
are  only  following  the  reasoning  of  Gantt 
J.,  in  State  V.  Stebbins,  132  Mo.  332,  33  S. 
W.  1147.  In  State  v.  Mispagel,  207  Mo.  657, 
106  S.  W.  513,  it  was  held  that  such  a  draft 
did  not  constitute  any  part  of  the  asseta  of 
the  bank  by  which  It  was  drawn. 

We  do  not  undertake  to  decide  whether  by 
reason  of  the  facta  in  evidence  the  defend- 
ant can  be  convicted  in  the  circuit  court  of 
some  other  county. 

Tbe  Judgment  is  reversed. 

WILLIAMS,  O.,  concora. 

PER  CURIAM.  Tbe  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court  All  concur;  FARIS  and  BROWN, 
JJ.,  io  result 


STATE  T.  WILCOX.     (No.  18366.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Jan.  4,  1915.) 

Appeal  from  Circuit  Court,  Stoddard  County ; 
E.  M.  Dearing,  Judge. 

A.  D.  Wilcox  was  convicted  of  embezzlement, 
and  he  appeals.     Reversed. 

See,  also,  179  S.  W.  479,  482. 

The  facts  in  this  case  except  as  otherwise 
noted  are  the  same  as  in  the  preceding  casns 
against  the  same  defendant.    179  S.  W.  470,  482. 

In  this  case  the  defendant  paid  his  personal 
debt  to  the  Holecamp  Lumber  Company,  of 
Webster  Groves,  Mo.,  by  his  check  drawn  in  fa- 
vor of  that  company  for  $457.15  on  the  City 
Bank,  dated  September  0,  1912.  That  check 
was  sent  in  regular  course  to  tbe  Bank  of 
Bioomfield,  which  received  payment  thereoB 
from  the  City  Bank,  by  a  draft  drawn  in  its 
favor  by  the  City  Bank  on  the  First  National 
Bank  of  Cape  Girardeau.  That  draft  was  paid 
in  the  usual  course. 

J.  W.  Farris,  Fort  &  Green,  and  Mozl^  & 
Woody,  all  of  I31oomfield,  for  appellant.  .John 
T.  Barker,  Atty.  Gen.,  and  W.  T.  Rutherford, 
Asst  Atty.  Gen.,  for  the  State. 

ROY,  C.  So  far  as  the  jurisdiction  of  the 
Stoddard  circuit  court  is  concerned,  it  most  be 
held  that  the  draft  was  the  thing  which  was  ap- 
propriated by  defendant  to  his  own  use.  Under, 
the  ruling  in  tbe  next  preceding  case,  the  draft 
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wa«  not  a  sabject  of  ambecslemeiit  under  our 
statute. 
The  judgment  ia  reversed. 

WIIiUAMS,  C  concurs. 

PRR  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court    AU  concur;   FABIS,  J.,  in  result. 


ARKANSAS  VALLEY  TRUST  00.  T.  COR- 

BINetaL    (No.  11390.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  8,  1916.) 

1.  Appeal  and  Ebrob  «=»627,  773— Noncom- 
pliance WITH  UULKS  GoVBBNTNi)  APPBAl^-" 

Affibmanck   of   Judomknt — DisiusaAi.  of 

Under  Rev.  St  1909,  If  2047-2049,  author- 
ising affirmance  of  the  judgment  for  failure  to 
file  a  transcript,  and  empowering  the  court  to 
pas3_  rules  prescribing  penalties  enforcing  the 
senice  and  filing  of  abstracts,  failure  of  appel- 
lant to  comply  with  Courts  of  Civil  Appeals 
rule  15  (169  S.  W.  xzi),  requiring  the  service 
and  filing  of  abstracts  of  the  record  and  briefs, 
does  not  justify  affirmance  of  the  judgment,  but 
the  court  may  only  dismiss  the  appeal  author- 
ized by  rule  18  {l&d  S.  W.  xzii). 

[£d.  Note. — EV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2744-2749,  3l5i  8108- 
3110,  3126 ;    Dec.  Dig.  <8=9e27,  773.] 

2.  Appeai.   and    EdBOB    <s=s>1230  —  Appeal 
Bond— Failubb  to  Pbosecutk  Appeal. 

Failure  by  an  appellant  to  prosecute  Mr 
appeal  by  willfully  or  negligently  failing  to 
take  the  necessary  steps,  or  by  afiSrmatively  ask- 
ing for  dismissal  of  the  appeal,  is  a  breach  of  bis 
bond,  conditioned  to  prosecute  hU  appeal  with 
diligence  to  a  decision  in  the  appellate  court, 
and  on  the  court  dismissing  the  appeal,  an  ac- 
tion lies  on  the  bond. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4750 ;  Dec.  Dig.  <S=)1230.] 
8.  Appeal  and  Ebboh  «=>1180— Failure  to 

Give  Bond— Enfobcembnt  of  Restitution. 
Where  one  appeals  without  giving  a  stay 
bond,  and  execution  issues  and  payment  of  judg- 
nient  is  compelled,  appellant,  obtaining  reveraal 
of  the  judgment,  may  recover  back  the  money  he 
has  been  compelled  to  pay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  462«-4«31,  4658,  4659; 
Dec.  JDig.  <8s»1180.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Kimbrough  Stone,  Judge. 

Action  by  the  Arkansas  Valley  Trust  Com- 
pany against  W.  D.  (Jorbln  and  another. 
From  a  Judgment  for  plalnUff,  defendants 
appeal.  Modem  for  affirmance  of  Judgment 
denied. 

Sebree,  Conrad  ft  Wendorff,  of  Kansas 
City,  for  appellants.  John  G.  Pazton,  of 
Kansas  City,  for  respondent. 

ELLISON,  P.  X  This  Is  an  appeal,  prose- 
cuted by  defendant  Corbln,  from  a  Judgment 
for  92,656.25  and  costs,  rendered  against  him 
and  his  codefendant  In  the  circuit  court  of 
Jackson  county  I>ecember  4,  1913.  The  ap- 
I)eal  was  allowed  December  19,  1913,  and  the 
appeal  bond,  fixed  at  $3,000  was  filed  and  ap- 
proved. The  appeal  was  returnable  to  the 
March,  1914,  term  of  this  court  (section  2047, 


R.  B.  1909),  and  on  February  3, 1914,  the  ap- 
pellant duly  filed  in  the  office  of  our  deii:  a 
short-form  transcript,  which  conformed  to 
the  requirements  of  sectlmi  2048,  R.  S.  1909. 
The  case  reached  this  court  too  late  to  go  on 
the  docket  of  the  March  term  (section  2079, 
R.  S.  1909),  and  was  placed  on  the  docket  for 
the  October  term  and  set  for  hearing  De- 
cember 10,  1914.  Appellant  failed  entirely  to 
comply  with  the  provisions  of  rule  15,  re- 
quiring the  service  and  filing  of  abstracts  of 
record  and  briefs,  and  respondent  filed  a  mo- 
tion for  an  affirmance  of  the  Judgment  The 
question  raised  by  the  motion  Is  whether  a 
failure  to  comply  vrlth  rule  15  may  be  a  suf- 
ficient ground  for  an  affirmance  of  the  Judg- 
ment 

[1]  The  statute  (section  2047,  B.  a  1909) 
provides  for  filing  transcripts  of  appeal  in 
the  appellate  court,  and  also  provides  that 
the  penalty  for  failure  to  do  so  shall  be  an 
affirmance  of  the  Judgment,  if  the  respond- 
ent will  present  a  transcript  and  ask  for  such 
affirmance. 

The  sh(Mt  form  of  appeal,  together  with 
the  manner  of  presenting  the  record  of  the 
trial  court.  Is  a  special  and  comparatively 
new  method  of  appellate  procedure.  Under 
the  old  method,  it  was  necessary  to  bring  up 
the  whole  record,  and  such  thing  as  an 
abridged  record  was  not  known  to  the  stat- 
ute. Influenced  by  the  desire  to  facilitate  ap- 
peals, to  reduce  the  labor,  and  to  cut  the  ex- 
pense, the  Legislature  enacted  the  statute 
now  incorporated  In  section  2048,  R.  S.  1909, 
wherein  a  short  form  of  record,  consisting  of 
a  memoranda  of  the  Judgment  appealed  from, 
certified  by  the  clerk,  may  be  filed  In  the  ap- 
pellate court  Then,  In  order  that  sudi  ap- 
pellate court  might  be  advised  of  the  case 
and  the  grounds  of  appeal.  It  was  provided. 
In  the  same  section,  that  a  printed  abstract 
of  the  record  In  the  trial  court  should  be 
prepared  by  the  appellant — 
"within  the  time  and  'manner  as  is  now  or  may 
hereafter  be  prescribed  by  the  rules  of  such 
appellate  court" 

It  is  then  provided,  in  section  2049  of  the 
statute,  that  the  appellate  court  "shall  from 
time  to  time  make  and  promulgate  suitable 
rules  and  regulations  for  carrying  Into  effect 
the  provisions"  of  this  statute.  By  authori- 
ty of  the  first  of  said  section  2048,  we  have 
prescribed  In  rule  16  (169  S.  W.  xxl)  the 
time  when  the  abstract  must  be  served  on 
the  opposite  party  and  when  It  shall  be  filed 
in  court  And  by  authority  of  the  last  of 
these  sections,  we  have.  In  rule  18  (169  S.  W 
xsli),  fixed  upon  and  named  the  penalty  for 
a  failure  to  serve  and  file  such  abstracts  la 
these  words: 

"The  court  when  the  cause  is  called  for  hear- 
ing, will  dismiss  the  appeal  or  writ  of  error,  or, 
at  the  option  of  respondent  or  defendant  in  er- 
ror, continue  the  cause,  at  the  oosta  of  the 
party  in  default" 

It  seems  to  me  that  now,  without  warning, 
to  bring  Into  existence  and  to  enforce  a  dlf* 
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ferent  and  far  more  drastic  penalty  would 
be  in  Its  natare  ex  post  facto. 

As  first  above  stated,  the  statute  (section 
2W7)  authorizes  an  ntflrmanoe  of  the  Judg- 
ment for  failure  to  file  the  transcript,  and 
sections  2048,  2049  authorize  the  court  to 
pass  rules  prescribing  penalties  enforcing  the 
service  and  filing  of  abstracts,  and  the  court 
has  prescribed  that  the  pmalty  shall  be  a 
dismissal  of  the  appeal.  It  seems  to  me  that 
that  is  all  the  penalty  we  can  inflict. 

[2]  The  suggestion  has  been  made  that  in 
order  that  the  respondent,  plaintiS,  may  have 
a  right  of  action  on  the  appeal  bond,  there 
mast  be  an  aflSrmance  of  the  judgment,  for, 
respondent  says,  the  dismissal  of  the  appeal 
will  not  give  that  right ;  and  he  cites  a  deci- 
sion of  the  Springfield  Court  of  Appeals  in 
rapport  of  that  view  (Hill  v.  Keller,  157  Mo. 
App.  710,- 139  S.  "W.  523).  lliat  interpreta- 
tion of  the  statute  does  not  affect  the  ques- 
tion now  before  us. 

The  statute  (section  2042,  K.  S.  1909)  in  re- 
lation to  appeal  bonds  prescribes  that  the 
bond  shall  be  in  double  the  amount  of  the 
Judgment,  and  shall  be  conditioned — 
"that  the  appellant  will  prosecute  his  appeal 
vitb  due  diligence  to  a  decision  in  the  appel- 
late court  and  shall  perform  snch  jndfnnent  as 
■hall  be  given  by  such  court,  or  such  as  the 
appellate  court  may  direct  the  circuit  court  to 
give,  and  if  the  judgment  of  such  court  or  any 
part  thereof,  be  affirmed,  that  he  will  comply 
with  and  perform  the  same,  so  far  as  it  may  be 
affirmed,  and  will  pay  all  damages  and  costs 
which  may  be  awarded  against  the  appellant  by 
any  appellate  court." 

Judge  Nixon,  who  wrote  the  opinion  in 
the  case  referred  to,  takes  the  view  that  a' 
dismissal  of  an  appeal  is  "a  decision,"  and 
that  therefore  the  condition  of  the  bond  has 
been  fulfilled  and  no  liability  is  incurred.  If 
it  be  conceded  that  a  Judgment  of  dismissal 
Is  a  decision  of  the  case,  within  the  meaning 
of  the  bond,  yet  It  seems  to  me  that  the 
learned  Judge  fiiils  to  give  effect  to  the 
words  immediately  preceding  the  word  "ded- 
ston."  The  whole  phrase  should  be  consider- 
ed, viz.,  "that  the  appellant  will  prosecute 
his  appeal  with  due  diligence  to  a  decision." 
Now  if  an  appellant  falls  altogether  to  pros- 
ecute his  appeal,  by  either  willfully  or  neg- 
ligently defaulting  in  the  steps  necessary  to 
take  care  of  it,  to  'the  end  that  it  may  be 
heard,  or  by  affirmatively  asking  that  it  be 
dismissed,  he  certainly  is  violating  the  con- 
dition to  prosecute  with  diligence.  He  is 
taking  exactly  the  opposite  to  the  course  he 
obligated  himself  to  take.  He  who  dallies 
or  lags  with  an  appeal,  or  who  neglects  or 
wUlfnlly  abandons  it,  is  not  prosecuting  it. 
To  prosecute  an  appeal  means  to  keep  step, 
as  well  08  reasonably  may  be,  the  drcum- 
Btances  considered,  with  the  legal  require- 
ments to  bring  it  to  a  final  disposition.  It 
seems  to  me  absurd  to  allow  that  one  who 
neglects  or   abandons  bis  appeal  may  eay 


that  he  diligently  prosecuted  It  That  con- 
struction would  make  the  statute  furnish 
safe  means  for  the  loser  to  trifle  with  the 
process  of  the  court  and  to  practice  gross 
imposition  on  the  prevailing  party.  For  he 
may  appeal  and  stay  execution,  then  delay 
until  thrown  out  of  court,  or  maybe,  go  out 
on  his  own  motion,  and  then  be  heard  to  say 
to  a  helpless  respondent  that  he  had  com- 
plied with  his  bond. 

It  is  held  by  the  weight  of  authority  that 
when  the  appeal  is  complete  and  the  appel- 
late court  has  Jurisdiction,  the  dismissal  of 
the  appeal,  an  action  which  leaves  standing 
in  full  force  the  judgment  appealed  from,  in 
every  respect  operates  as,  and  practically  Is, 
an  affirmance  of  the  Judgment,  and  would 
give  an  action  on  the  bond  under  the  forego- 
ing condition  for  affirmance.  Steams,  Sure- 
tyship, 364;  Baylies  on  Sureties  and  Guar- 
antors, 174;  Chase  v.  Beraud,  29  Oal.  138; 
Coon  V.  McCormick,  69  Iowa,  639,  29  N.  W. 
455;  Dolan  v.  Bartruff,  145  N.  W.  273  (Su- 
preme Court  of  Iowa,  1914) ;  Blaer  v.  Read- 
ing, 108  111.  375;  McConnel  v.  Swailes,  2 
Scam.  .(111.)  572;  Sutherland  v.  Phelps,  22 
111.  91;  Harrison  v.  Bank,  3  J.  J.  Marsh. 
(Ky.)  375 ;  Gregory  v.  Obrian,  13  N.  J.  JLaw, 
11,  13 ;  Teel  r.  Tice,  14  N.  J.  Law,  444.  But 
whether  authorizing  an  action  on  that  part 
of  the  condition  is  of  no  consequence  Ini  this 
case,  since  the  literal  terms  of  the  bond  as 
to  a  prosecution  with  diligence,  have  been 
violated. 

[S]  As  influencing  the  view  that  a  dismiss- 
al of  an  appeal  for  failure  to  prosecute  in 
the  manner  required  by  law  will  not  give  an 
action  on  the  appeal  bond,  it  is  said  that  the 
statute  permits  one  to  sue  out  a  writ  of  er- 
ror at  any  time  within  a  year  of  the  rendi- 
tion of  the  Judgment,  and  that  the  writ  may 
be  had  after  the  dismissal  of  an  appeal.  And 
it  is  said  that  to  allow  the  respondent  to  re- 
cover on  his  appeal  bond  would  produce,  In 
many  instances,  the  anomaly  of  one  having 
paid  a  Judgment  which  is  afterwards  re- 
versed on  writ  of  error.  But  tliat  would  be 
no  more  than  frequently  happens;  thus,  if 
one  appeals  or  sues  out  a  writ  of  error  and 
does  not  give  bond,  there  is  no  supersedeas, 
and  execution  may  immediately  issue  and 
compel  him  to  pay  a  judgment  which  may 
afterwards  be  reversed  when  the  case  is 
heard  in  the  appellate  court  But  in  each  of 
these  instances  the  successful  party  in  the 
appellate  court  may  recover  back  the  mon- 
ey he  has  been  compelled  to  pay.  So  though 
an  appellant  who  dismisses  his  appeal  (or  his 
sureties)  is  compelled  to  pay  the  Judgment, 
and  though  such  Judgment  is  afterwards  re- 
versed on  a  writ  of  error,  be  is  in  no  worse 
situation  than  he  who  appeals,  or  who  sues 
out  a  writ  of  error,  without  bond. 

The  motion  to  affirm  should  be  denied. 
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NALL  T.  KELIfET  et  aL    (No.  155.) 
(Supreme  Court  of  Arkaneas.     Oct.  11,  1916.) 

1.  Highways    e=>90  —  Road    Iupboveuent 
DisTBicTS— Creation. 

A  special  statute,  creating  a  road  improve- 
uent  district  and  authorizing  the  board  of  com- 
missiouera  to  improve  a  road  running  across  the 
county  wherein  it  was  located  and  passing 
through  an  incorporated  town  therein,  is  not 
void  because  it  includes  property  in  such  town 
without  obtaining  the  consent  of  the  majority 
in  value  of  the  property  owners,  since  the  con- 
stitutional provision  relating  to  improvement 
districts  entirely  inside  cities  and  towns  has  no 
application  to  districts  covering  territory  not 
wholly  within  the  limits  of  a  municipality. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  U  301,  302;    Dec.  Dig.  9=»90.] 

2.  UiQUWATS  <S=»90-^RoAD  DisTBiCTS— Inva- 
sion OF  Municipal  AinsoBnT. 

A  special  statute,  creating  a  road  improve- 
ment district  and  authorising  the  board  of  com- 
missioners to  improve  a  road  running  across  a 
county  and  pass  through  an  incorporated  town 
therein,  was  not  invalid  as  invading  the  juris- 
diction of  the  town  by  authorising  the  improve- 
ment of  a  highway  constituting  one  of  the 
streets  therein,  since  the  purpose  of  the  statute 
was  merely  to  provide  for  improving  the  street 
and  not  to  take  away  from  the  municipality  the 
control  thereof. 

IKd.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {{  301,  302;   Dec.  Dig.  <S=»90.] 

8.   HlOHWATS  «=»90  —  HrOHWAT  DiSTBICTS  — 

Descbiftion  of  Right. 

A  special  statute,  creating  a  road  improve- 
ment district  and  describing  the  road  by  name, 
the  route  along  which  it  was  to  run,  and  provid- 
ing that  improvemepts  were  to  be  made  on  the 
road  "as  now  laid  out,  or  substantially  on  such 
line,  and  any  of  the  improvements  and  any 
change  in  the  line  of  said  road  to  be  approved 
by  the  county  board,"  is  not  invalid  as  not  suf- 
ficiently describing  the  route. 

[Kd.  Note.— For  other  cases,  see  Highways, 
C!ent.  Dig.  U  301,  3«2;   Dec.  Dig.  €=390.] 

4.  HlOHWATS  «=s>95— Highway  Dibtbicto 
Dkleoation  of  Legislative  Autuobitt. 
The  Legislature  has  power  to  confer  upon 
a  board  of  improvement  of  a  road  improvement 
district  plenary  power  in  the  matter  of  selecting 
the  materials  as  well  as  forming  the  plans  for 
the  improvement. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  809-312;   Dec.  Dig.  «=»95.J 

6.  Constitutional  Law  $=»63  —  Highway 
DiSTBICTS  —  Delegation   of   Legislative 

AUTHOBITY. 

A  special  statute,  creating  a  road  Improve- 
ment district  and  providing  that  after  the  board 
of  improvements  shall  have  formed  plans  for 
the  improvement  and  oscertained  the  costs  there- 
of, "but  if  tbey  deem  it  expedient  to  make  said 
improvements  they  shall  appoint  three  electors 
of  the  county  who  shall  constitute  a  board  for 
the  assessment  of  the  benefits  to  be  received," 
is  not  invalid  as  constituting  a  delegation  of 
legislative  authority  to  the  board  of  improve- 
ment; the  Legislature  having  power  to  make 
a  law  to  delegate  the  power  to  determine  some 
facts  upon  which  the  law  makes  or  intends  to 
make  its  own  action  depend. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  108-lU;  Dec.  Dig.  «=» 
63.] 

6.  Constitutional  Law  fl=»60  —  Construc- 
tion—Delegation  OF  Authobitt. 

The  test  as  to  whether  a  statute  is  invalid 
as  delegating  legislative   authority   is  whether 


the  statute  delegates  power  to  make  tjie  law, 
thereby  necessarily  involving  the  discretion  si 
to  what  it  shall  be,  or  whether  it  confers  author- 
ity or  discretion  as  to  its  execution  to  be  exer- 
cised under  and  In  pursuance  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {f  39,  90,  93;  Dec.  Dig.  «=> 
CO.] 

7.  Highways  «=>9(^Hiohwat  Distucts- 
Oboanization— QuAuncATioN  or  Comas- 

SIONEBS. 

A  proceeding  under  a  special  statute  creat- 
ing a  road  improvement  district  and  providing 
for  the  appointment  of  commissioners  thereun- 
der was  not  invalid  because  one  of  the  commis- 
sioners named  was  not  the  owner  of  property 
within  the  district,  where  he  owned  property  id 
an  incorporated  town  which  was  included  witbio 
the  confines  thereof. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {i  301,  302;   Dec.  Dig.  «=»90.] 

8.  Highways  4=990— Highway  Districts- 
Oboanization  — Oath  of  Coumissionebs— 
"Officeb." 

A  special  statute  creating  a  highway  im- 
provement district  is  not  void  because  it  fails  to 
provide  that  the  commissioners  must  take  an 
oath  of  office,  the  members  of  the  board  of  com- 
missioners not  being  "officers"  within  Const  art 
19,  f  20,  requiring  all  officers  to  take  and  sub- 
scribe an  oath  before  entering  upon  the  duties 
of  their  office. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  801,  302 ;   Dec.  Dig.  (3=?90. 

For  other  definitions,  see  Words  and  Phrases, 
EHrst  and  Second  Series,  Officer.] 

Appeal  from  Grant  Chancery  Court;  Jetb- 
or  P.  Henderson,  Chancellor. 

Suit  by  H.  M.  Nail  against  J.  W.  Edley 
and  others  to  enjoin  the  constructlcm  of  a 
highway.  From  a  decree  dismissing  the  own- 
.plalnt,  plaintiff  appeals.    Affirmed. 

Thos.  E.  Tirier,  of  Sheridan,  for  appelant 
Coleman  &  Oantt,  of  Pine  Bluff,  and  R.  B. 
Posey,  of  Sheridan,  for  aivelleea. 

McCDLLOOH,  (X  3.  The  Leglidatare  at 
the  1915  session  (Lfiws  1915,  p.  136)  enacted 
a  special  statute  creating  a  road  improvement 
district  in  Orant  county,  embracing  a  con^d- 
erable  portion  of  the  lands  of  that  county, 
and  autliorlzlng  the  board  of  comnilsslonerB 
to  Improve  a  certain  public  road  known  as 
the  Pine  Bluff,  Sheridan,  and  Hot  Springs 
Road,  ^niat  road  runs  clear  across  the  coun- 
ty and  passes  through  the  incorporated  town 
of  Sheridan.  The  statute  creates  a  complete 
scheme  for  the  organization  of  the  district 
the  formation  of  plans  for  the  improvemeut, 
the  assessment  of  benefits,  and  for  the  con- 
struction of  the  improvement  and  enforce- 
ment of  payment  of  the  Improvement  tax.  It 
appears  from  the  allegations  of  the  complaint 
in  this  acticm  that  the  board  of  Improvement 
has  effected  an  organization  in  accordance 
with  the  terms  of  the  statute  and  are  at- 
tempting to  carry  out  the  provisions  of  the 
statute.  This  is  an  actlMi  instituted  by  a 
property  owner  in  the  district  to  enjoin  the 
board  from  proceeding  with  the  construction 
I  of  the  improvement,  the  levying  of  assess- 
I  ments,  and  the  Issuance  of  bonds.    The  cause 
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was  heard  opon  an  agreed  statement  of  facta 
and  the  d^ositlons  of  witnesses,  and  tbe 
chancellor,  on  a  hearing  of  the  cause,  dis- 
missed the  complaint  for  want  of  equity. 

The  complaint  in  tbe  case  seems  to  have 
been  framed  so  as  to  constitute  an  assault  up- 
OQ  the  validity  of  the  whole  statute,  section 
by  section,  and  all  of  the  proceedings  at  tbe 
board;  but  we  must  treat  as  abandoned  all 
of  the  assaults  except  the  ones  that  are  made 
In  the  briefs  of  counsel  filed  in  this  court. 

{1]  In  the  first  place,  it  is  contended  that 
tbe  act  is  void  because  It  includes  property 
in  an  Incorporated  town  without  obtaining 
the  consent  of  tbe  majority  in  value  of  the 
property  owners.  This  contention  may  be 
disposed  of  merely  by  citing  several  of  our 
decisions  where  we  held  that  the  provision 
of  tbe  Constitution  with  reference  to  improve- 
ment districts  entirely  Inside  of  cities  and 
tovns  has  no  application  to  districts  covering 
territory  not  wholly  within  the  limits  of  a 
municipality.  Butler  ▼.  Board  of  Directors 
of  Fourche  Drainage  District,  99  Ark.  100, 
.137  8.  W.  251;  Alexander  t.  Board  of  Dlr 
rectors  of  Crawford  County  Levee  District, 
07  Ark.  322,  134  S.  W.  618;  Cox  v.  Road  Im- 
provement District,  176  S.  W.  676. 

[2]  It  is  also  contended,  in  this  connection, 
that  tbe  statute  invades  tbe  jurisdiction  al 
the  municipality  by  authorizing  tbe  improve- 
ment of  a  highway  which  constitutes  one  of 
the  streets  therein.  In  tbe  case  of  Cox  t. 
Road  Improvement  District,  supra,  we  ex- 
pressly pretermitted  any  discussion  of  that 
question  for  the  reason  that  none  of  the 
Improvements  involved  in  that  case  were  to 
be  made  within  tbe  corporate  limits  of  tbe 
town  of  Keo,  though  the  property  in  the  town 
was  to  be  assessed.  It  is  very  plain,  how- 
ever, that  the  inclusion  of  a  street  is  not  an 
invasion  of  the  authority  and  Jurisdiction  of 
a  municipality  for  the  reason  that  the  pur- 
pose of  this  statute  is  merely  to  provide  for 
improving  tbe  street  and  not  to  take  away 
from  tbe  municipality  tbe  control  thereof. 
This  question  is  ruled  by  tbe  case  of  Pulaski 
Gas  Light  Co.  T.  Remmel,  97  Ark.  318^  133 
8.  W.  1117,  where  we  decided  that  an  urban 
Improvement  district  formed  under  the  gen- 
eral statutes  of  the-state  acquired  no  control 
over  streets  except  for  tbe  purpose  of  making 
tbe  improvement  The  principle  is  the  same 
whether  the  Improvement  district  has  been 
created  In  a  city  or  town  under  the  general 
statutes  or  whether  by  a  special  statute  cre- 
ating a  road  improvement  district  embrac- 
ing property  both  in  and  outside  of  a  city  or 
town.  It  is  clearly  within  the  power  of  the 
Legistatore  to  authorize  the  property  own- 
ers to  improve  a  street  or  highway,  either  lo- 
gide  or  outside  of  a  municipality,  without  in- 
vading the  Jurisdiction  of  either  the  munici- 
pality or  the  county  court  We  have  held 
that  the  Legislature  may  create  improvement 
districts  authorizing  tbe  improvement  of 
publie  bigbways,  and  that  such  proceeding 


Hoes  not  invade  the  Jurisdiction  of  tbe  coun- 
ty court  Road  Improvement  District  v. 
Glover,  89  Ark.  513,  117  S.  W.  544.  Our  con- 
clusion  therefore  is  that  there  is  no  basis  for 
tbe  c<mtention  that  the  act  la  void  on  ^tlier 
of  tbe  grounds  Just  stated. 

[3,4]  Section  2  of  the  act  describes  the 
road  by  name  as  "the  Pine  BluCT,  Sheridan, 
and  Hot  Springs  Road,"  and  also  specifically 
describes  the  route  along  whic^  tbe  road 
runs.  Then  follows  the  provision  that  tbe 
improvements  "are  to  be  made  on  the  road 
as  now  laid  out  by  the  county  court  in  Orant 
county,  or  subBtantially  on  this  line,  the  na- 
ture of  tbe  Improvements  and  any  change  in 
tbe  line  of  said  road  to  t>e  approved  by  tbe 
county  court  of  Orant  coonty.  Ark."  Tliat 
section  also  provides  that  the  improvement 
"is  to  be  constructed  of  macadam  or  of  such 
other  material  as  the  commissioners  may 
deem  best"  There  is  no  basis  for  the  conten- 
tion that  tbe  description  of  tbe  route  is  too 
uncertain,  for  the  act  does  not  authorize  any 
substantial  deviation  from  the  particular  line 
prescribed.  Whether  a  substantial  deviation 
under  those  provisions  would  invalidate  tbe 
proceedings,  we  are  not  called  on  to  decide, 
for  it  is  plain  that  only  slight  deviations  are 
authorized,  and  those  are  to  be  approved  by 
the  cotinty  court  Nor  Is  it  necessary  for  us 
to  determine  bow  far  tbe  board  of  commi»- 
sloners  may  deviate  from  tbe  spedflcatioa 
as  to  the  material  to  be  uaed  and  how  far 
they  could  go  in  adc^tlng  other  material  not 
of  the  same  general  diaracter  as  that  which 
is  used  in  constructing  a  macadam  road. 
T%ere  appears  to  be  no  valid  reason  why  the 
Legislature  cannot  confer  upon  a  board  of 
improvement  plenary  power  in  tbe  matter  of 
selecting  the  materials  as  well  as  forming 
the  plans  for  the  improvement  What  we 
said  in  the  recent  case  of  Cox  v.  Road  Im- 
provement District,  supra,  about  the  neces- 
sity for  certainty  in  the  specification  of  the 
character  of  the  improvement,  does  not  ap- 
ply, for  tbe  reason  that  there  is  no  require- 
ment in  this  statute  for  a  petition  oC  land- 
owners, and  therefore  a  legislative  specifi- 
cation of  the  diaracter  of  Improvement  is  not 
necessary.  Nor  does  tbe  decision  In  Swep- 
ston  V.  Avery,  177  S.  W.  424,  have  any  bearing 
here,  for  the  reason  that  the  statute  In  that 
case  provided  for  an  arbitrary  assessment  of 
benefits  In  proportion  to  tbe  value  of  the  land, 
whereas  in  the  present  case  the  governing 
statute  authorizes  an  assessment  of  benefits 
based  upon  tbe  character  of  the  improvemoit 
after  it  has  l)een  determined  upon. 

[8]  Section  8  of  this  statute  provides  that, 
after  tbe  board  shall  have  formed  plans  for 
the  improvement  and  ascertained  the  cost 
thereof,  "If  they  deem  it  expedient  to  make 
said  improvement  they  shall  appoint  three 
electors  of  tbe  county,  who  shall  constitute  a 
board  for  the  assessments  of  the  benefits  to 
be  received,"  etc.  This  provision  Is  not  found 
in  any  statute  whlcb  has  come  before  thla 
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court  ttT  review,  and  presents  a  new  ques- 
tion. It  Is  contended  that  the  provision  con- 
stitutes a  delegation  of  legislative  authority 
to  the  board  of  Improvement.  After  careful 
consideration  of  the  question,  we  are,  how- 
ever, of  the  opinion  that  the  provision  does 
not  constitute  a  delegation  of  legislative  au- 
thority, but  that  it  comes  within  the  rule  an- 
nounced by  this  court  that,  while  the  Legisla- 
ture cannot  delegate  power  to  make  laws,  "it 
can  make  a  law  to  delegate  the  power  to  de- 
termine some  facts  or  state  of  things  upon 
which  the  law  makes  or  intends  to  make  its 
own  action  depend."  Boyd  v.  Bryant,  35  Ark. 
69,  37  Am.  Rep.  6.  This  statute,  it  will  be 
observed,  is  completely  put  In  force  by  the 
Legislature,  and  nothing  la  left  to  the  board 
so  far  as  completing  the  enactment.  It  only 
delegates  to  the  hoard  the  authority  of  de- 
termiuing  the  extent  to  which  the  proceed- 
ings may  go  towards  the  construction  of  the 
improvement.  The  improvement  district  it- 
self is  created  by  the  statute,  and  the  board 
of  improv^nent  Is  named  for  the  purpose  of 
carrying  out  the  provisions  of  the  statute. 
The  board  Is  clothed  with  complete  authority, 
not  <mly  to  perform  the  preliminary  acts,  but 
to  construct  the  improvement  and  assess  ben- 
efits and  collect  taxes,  etc.  There  Is  a  man- 
datory direction  to  the  board  to  organize  it- 
self by  the  election  of  officers,  and  to  employ 
engineers  and  form  plans  for  the  Improve- 
ment At  this  point  the  board  is  authorized, 
before  Incurring  further  expense,  to  deter- 
mine whether  or  not  it  will  be  expedient  to 
make  the  Improvements;  and  this  is  not  a 
delegation  of  legislative  authority,  bait  power 
to  ascertain  the  facts  whether  or  not  the 
plan  for  the  Improvement  Is  feasible  and 
shall  be  consummated.  Of  course,  there  Is  a 
further  limitation  upon  the  power  of  the 
board  to  proceed,  in  that  the  benefits  must 
be  ascertained  to  be  equal  to  the  cost  of  the 
improvement  But  it  was  the  purpose  of  the 
lawmakers  to  provide  for  an  ascertainment 
by  the  board  in  advance  of  the  assessment  of 
benefits  whether  or  not  the  plan  to  construct 
the  Improvement  is  feasible,  or,  to  use  the  ex- 
act language  of  the  statute,  to  determine 
whether  or  not  it  is  "expedient  to  make  said 
improvement" 

[6]  Counsel  for  defendants  have  cited  many 
cases  on  their  brief  which  sustain  the  view 
that  this  is  not  a  delegation  of  legislative  au- 
thority. The  true  test,  approved  by  many 
courts  in  accord  with  the  rule  announced  by 
this  court  in  Boyd  v.  Bryant,  supra,  is  stated 
by  the  Supreme  Court  of  Ohio  in  Railroad 
Company  v.  Commissioners,  1  Ohio  St  77, 
as  follows: 

"The  true  distinction  •  1  *  ia  between 
the  delegation  of  power  to  make  the  law,  which 
necessarily  involves  the  discretion  as  to  what  it 
shall  be,  and  conferring  an  authority  or  dis- 
cretion as  to  its  execution,  to  be  exercised  un- 
der and  in  pursuance  of  the  law.  The  first  can- 
not be  done;  to  the  latter  no  valid  objection 
can  be  made." 


The  drainage  laws  of  this  state  constitute 
the  county  court  as  the  tribunal  for  deter- 
mining the  expedloicy  of  such  an  improve- 
ment in  a  given  locality,  and  we  can  see  no 
reason,  from  the  standpoint  of  constitution- 
ality, why  the  Legislature  cannot  create, 
even  In  a  special  statute,  a  tribunal,  consist- 
ing of  the  members  of  the  board  of  Improve- 
ment to  determine  the  feasibility  of  the  im- 
provement to  be  undertaken  before  unneces- 
sary expense  is  incurred.  It  is  not  essential 
that  the  lawmakers  themselves  shall  first 
determine  the  feasibility  of  the  improvement 
The  passage  of  the  statute  presupposes  a 
legislative  determination  as  to  the  necessity 
for  the  improvement  or  at  least  as  to  Its 
desirability ;  but  there  is  ho  reason  why  the 
lawmakers  should  not  delegate  to  a  special 
tribunal  the  further  authority  of  determining 
its  expediency  before  incurring  considerable 
expense  towards  its  construction.  The  stat- 
ute therefore  is  not  open  to  tbe  objection 
that  it  constitutes  a  delegation  of  legislative 
authority. 

[7]  There  is  also  a  contention  that  tbe  pro-, 
ceedlng  is  void  because  one  of  the  commis- 
sioners named  Is  not  the  owner  of  property 
except  inside  the  town  of  Sheridan.  There 
Is  no  force  in  that  objection,  even  If  the  act 
required  tbe  commissioners  to  be  landown- 
ers; tor,  as  we  have  already  said,  it  was 
within  the  power  of  the  Legislature  to  in- 
clude the  town  within  the  limits  of  the  dis- 
trict and  If  a  commissioner  owned  land  In- 
side of  the  district  he  was  qualified.  The 
statute.  It  Is  true,  provides  that  commission- 
ers who  are  to  succeed  those  named  in  the 
statute  at  the  expiration  of  their  terms 
^all  be  property  owners  within  the  district; 
but  the  statute  names  certain  individuals 
who  are  to  constitute  the  first  board  of  Im- 
provement, and  there  is  no  specification  as 
to  their  qualifications.  Therefore  the  ques- 
tion cannot  arise  whether  or  not  they  are 
property  owners. 

[8]  Nor  is  there  anythhig  In  the  conten- 
tion that  the  act  is  void  because  It  falls  to 
provide  for  the  commissioners  to  take  an 
oath  of  office.  The  statute  is  silent  on  that 
subject  though  it  contains  an  express  pro- 
vision that  the  commissioners  "shall  organ- 
ize by  electing  one  of  Its  members  as  presi- 
dent and  by  electing  a  secretary  and  treasur- 
er." The  members  of  the  board  are  not  offi- 
cers within  the  meaning  of  the  provision  of 
the  Constitution  (article  19,  §  20)  requiring 
all  officers,  both  dvll  aud  military,  to  take 
and  subscribe  to  a  certain  oath  before  enter- 
ing upon  the  discharge  of  the  duties'  of  their 
office ;  but  It  It  were  to  be  held  that  that  provi- 
sion did  apply,  there  la  nothing  in  this  stat- 
ute In  conflict  with  it  even  though  It  con- 
tains no  requirement  for  taking  the  oath. 
If  the  commissioners  were  public  officers, 
it  would  be  their  duty  to  take  the  oath  in 
conformity  with  the  Gonstitutiou,  without 
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any  express  provision  of  the  statute  to  tbat 
effect. 

Finally  It  Is  urged,  wlUi  considerable  ear- 
nestness, that  the  evidence  shows  that  the  as- 
sessment of  benefits  is  invalid  on  account  of 
tbe  lack  of  uniformity,  and  for  other  reasons. 
The  case  was,  as  before  stated,  tried  upon  an 
agreed  statement  of  fftcts  and  the  deposi- 
ttoDs  of  witnesses.  Tbe  depositions  of  two 
of  tbe  assessors  were  taken,  and  it  api)ear8 
that  they  exercised  their  judgment  fairly 
and  that  the  state  of  tbe  proof  is  such  that 
we  cannot  say  that  tbe  assessments  are  un- 
leasonable  or  that  they  lack  uniformity. 
It  is  contended  further  that,  according  to  the 
statement  made  by  one  of  the  assessors,  they 
made  their  assessment  without  any  reference 
to  the  cost  of  tbe  improvement  and  without 
having  the  plans  before  them.  It  appears, 
however,  from  a  preponderance  of  the  tes- 
timony In  the  ca&e,  tbat  the  plans  for  the 
tnprovement  had  been  formed  before  the 
assessment  was  made,  and  that  those  plans 
were  laid  before  and  considered  by  tbe  board 
In  maldng  the  assessment.  In  other  words, 
the  preponderance  of  the  testimony  ia  against 
the  contention  of  appellants  on  the  issue 
made  concerning  the  validity  of  the  assess- 
ment 

This  disposes  of  all  the  attacks  made  here 
on  the  validity  of  tbe  statute,  and  of  the 
proceedings,  and  It  follows  from  what  we 
have  said  that  the  decree  of  the  chancellor 
dismissing  the  complaint  for  want  of  equity 
bhould  be  affirmed.    It  Is  so  ordered. 


McGlhli  et  al.  v.  ADAMS.     (No.  153.) 
(Supreme  Coort  of  Arkansas.    Oct.  11,  1915.) 

1.  Taxatio:*  €=»806— Tax  Sales— Carokixa- 
TION  OF  Debd. 

Where  the  purchaser  of  wild  and  unimprov- 
ed lands  sold  to  the  state  for  unpaid  taxes,  paid 
taxes  thereon  for  14  years  after  his  purchase, 
the  former  owner's  action  to  cancel  tbe  deed  is 
barred  by  tbe  statute  of  Uinitations  re^niring 
actions  in  sach  cases  to  be  broaght  within  7 
years. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1593-1597;  Dec.  Dig.  <S=>805.} 

2.  Taxation  «=>805— Tax  Sales— Canceixa- 
noN  OF  Deed — Laches. 

Where  nlaintiSsin  an  action  to  qniet  their 
title  in  property  sold  to  tbe  state  for  unpaid 
taxes,  and  b'-  the  state  to  defendant,  are  under 
the  disabiltiy  of  coverture,  and  therefore  not 
barred  by  the  statute  of  limitations,  neverthe- 
less failure  to  enforce  their  rights  or  to  pay 
taxes  for  45  years,  14  of  which  were  after  de- 
fendant's acquisition  of  title  from  the  state, 
during  which  time  tbe  land  increased  markedly 
in  value,  bars  their  action  on  the  ground  of 
laches. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1593-1597;   Dec.  Dig.  <S=805.] 

Appeal  from  Clark  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Action  by  JosephUie  McGill  and  another 
against  W.  P.  Adams.  From  judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 


A.  K.  Meek,  of  Camden,  and  E.  L  Carter, 
of  Little  Rock,  for  appellants.  Hardage  & 
Wilson,  of  Arkadelphla,  for  appellee. 

McCULLOCH,  O.  J.  Plaintiffs  inherited 
the  lands  in  controversy,  which  are  still  wild 
and  unimproved,  and  which  were  forfeited 
to  the  state  for  taxes  In  the  year  1869.  De- 
fendant's grantor  purchased  the  lands  from 
the  state  and  received  a  deed  therefor  dated 
January  26,  1900,  and  defendant  and  hla 
grantor  have  paid  taxes  continuously  on  tbe 
lands  up  to  the  present  time.  This  is  an  ac- 
tion Instituted  by  the  plaintiffs  in  the  chan- 
cery court  to  cancel  the  tax  sale  and  quiet 
their  title,  on  the  ground  tliat  said  sale  was 
void,  for  the  reason  that  the  statutory  re- 
quirements concerning  tax  sales  were  not 
ccnnplied  witli.  It  is  conceded  that  the  tax 
sale  was  void,  but  the  action  Is  defended  on 
the  ground  that  one  of  the  plaintiffs  Is 
barred  by  the  statute  of  limitations,  and 
that  the  other  two,  who  are  now  and  have 
been  married  women  since  defendant's  gran- 
tor purchased  the  land  from  tbe  state,  are 
barred  by  laches.  The  chancellor  sustained 
this  defense,  and  plaintiffs  have  appealed. 

[1 ,  2]  The  evidence  shows  that  the  defend- 
ant and  his  grantor  have  paid  taxes  contin- 
uously since  tbe  latter  purchased  the  land 
from  the  state  In  the  year  1900,  and  that 
since  that  time  the  lands  have  become  great- 
ly enhanced  In  value.  There  is  an  agreed 
statement  In  the  record  to  the  effect  that  at 
tbe  time  the  defendant's  grantor  purchased 
the  lands  they  were  worth  from  $1.25  to  $1.50 
per  acre,  and  that  at  the  commencement  of 
the  suit  the  lands  were  worth  from  $10  to 
$15  per  acre.  The  one  plaintiff  who  Is  not 
laboring  tinder  any  disability  Is  clearly 
barred  by  tbe  statute  of  limitation,  the  lands 
being  wild  and  unimproved,  and  defendant 
and  Ills  grantor  having  paid  taxes  thereon 
under  color  of  title  for  more  than  7  years 
prior  to  the  commencement  of  the  action. 
The  other  two  plaintiffs  are  under  the  disa- 
bility of  coveture,  and  are  not  barred  by  tbe 
statute  of  limitation,  but  they  are  barred  by 
their  own  laches.  The  facts  of  the  case 
bring  It  within  the  rule  announced  by  this 
court  in  a  long  line  of  cases,  beginning  with 
Clay  V.  Bilby,  72  Ark.  101,  78  S.  W.  749,  1 
Ann.  Cas.  917,  and  coming  down  to  the  com- 
paratively recent  case  of  Burbrldge  v.  Wil- 
son, 99  Ark.  455,  138  S.  W.  880.  The  same 
rule  is  announced  In  still  later  cases,  where 
it  was  found  that  the  facts  did  not  bring 
them  within  the  application  of  the  rule. 
Herget  v.  McLeod,  102  Ark.  69,  143  S.  W. 
108;  Bradley  Lumber  Co.  y.  Langford,  109 
Ark.  594,  100  S.  W.  866. 

We  havQ  uniformly  held  tbat  the  failure 
to  pay  taxes  on  unimproved  lands  for  a  long 
period  of  time,  together  .with  great  enhance- 
ment In  values,  constitute  an  abandonment, 
and  that  an  action  seeking  equitable  relief 
against  one  who  has  paid  taxes  under  those 
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clrcamstances  for  more  tban  7  years  is 
barred  by  laches.  In  many  other  cases  we 
have  decided  that  there  is  no  bar  against  one 
who  has  not  paid  taxes  for  as  much  as  7 
years,  unless  there  are  other  Intervening 
equities  sufficient  In  themselTes  to  create  an 
estoppel.  Earle  Improvement  Co.  v.  Chat- 
fleld,  81  Ark.  296,  09  S.  W.  84;  CaianceUor  v. 
Banks,  92  Ark.  497,  123  S.  W.  650;  Fordyce 
V.  Vlckers.  99  Ark.  500,  138  S.  W.  1010;  Ta- 
tum  V.  Arkansas  Liunber  Co.,  103  Ark.  251, 
146  S.  W.  135;  Herget  v.  McLeod,  supra; 
Bradley  Lumber  Co.  v.  Langford,  supra. 

In  the  present  case  there  was  a  failure 
on  the  part  of  the  plaintiffs  and  their  ances- 
tor to  pay  taxes  for  about  45  years,  the  last 
14  of  which  were  after  the  defendant  and 
his  grantor  purchased  from  the  state  and  be- 
gan to  pay  taxes  thereon.  The  lands  en- 
hanced in  value  very  materially  during  the 
time  that  the  defendant  was  bearing  the  bur- 
den of  taxation.  So  this  case  falls  within  the 
first-mentioned  line  of  cases,  and  does  not 
come  within  the  exception  recognized  in  the 
other  cases  Just  cited.  This  is  not  an  action 
merely  to  enforce  a  legal  right,  but  plaintiffs 
come  into  court  asking  purely  equitable  re- 
lief. Therefore  they  are  barred  by  their  own 
laches. 

Decree  affirmed. 


MAT  &  ELLIS  CO.  v.  FARMERS'  UNION 

MERCANTILE  CO.     (No.  165.) 
(Supreme  Conrt  of  Arkansas.    Oct  18,  1915.) 

1.  AocoTJNT  Stated  «=>6— Presumptions. 

Where  no  objection  to  an  itemized  accouat 
is  made  within  a  reasonable  time,  it  is  to  be 
regarded  as  admitted  by  the  person  charged  as 
prima  facie  correct. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  it  30-80;   Dec.  Dig.  «=>6.] 

2.  Account  Stated  «=»20  — Actiows— Ju«t 

Question. 

In  an  action  on  an  account,  where  a  notice 
of  alleged  shortages  was  not  given  for  over  a 
month  after  discovery,  although  the  goods  were 
not  unpacked  for  some  time  after  receipt,  held, 
that  the  question  whether  the  account,  which 
had  been  duly  presented,  was  an  account  stated, 
should  have  been  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Account 
Stated.  Cent  Dig.  if  9,  40,  94,  95,  97-99 ;  Dec 
Dig.  «S920.] 

Appeal  frcHn  Circuit  (Dourt,  Lafayette 
County;    Geo.  R.  Haynle,  Judge. 

Action  by  the  May  &  Ellis  Company 
against  the  Farmers'  Union  Mercantile  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

D.  L.  King,  of  Lewisville,  for  appellant 

McCULLOCH,  C.  J.  Tills  Is  aa  action  In- 
stituted In  the  drcnlt  court  of  Lafayette 
county  by  appellant,  a  Louisiana  corpora- 
tion, against  appellee,  a  domestic  corporation 
engaged  in  mercantile  business  at  Stamps, 
Ark.,  to  recover  a  balance  of  $130.34  alleged 


to  be  due  on  an  open  account  for  goods  and 
merchandise  sold  and  shipped  from  appel- 
lant's place  of  business  in  the  city  of  New 
Orleans.  Appellee,  In  its  answer,  admitted 
that  It  purchased  a  bill  of  goods  from  ap- 
pellant and  received  a  shipment  and  the  In- 
voice, but  that  on  opening  the  boxes  of  goods 
there  was  found  to  be  shortages  of  items  ag- 
gregating the  sum  of  $130.34,  according  to 
the  invoice  price,  and  that  appellee  paid  the 
balance  of  the  bill,  but  refused  to  pay  for 
the  Items  found  to  be  short.  There  was  a 
trial  of  the  case  before  a  Jury,  but  the  court 
gave  a  peremptory  Instruction  In  appellee's 
favor. 

[1,2]  An  Itemized,  verified  acconnt  was 
exhibited  with  the  complaint,  and  shows  a 
balance  of  the  amount  claimed  by  appellant 
The  manager  of  appdlee  oorporaticm  testi- 
fied. In  substance,  that  he  purchased  the  bill 
of  goods  from  appellant,  and  that  the  same 
was  shipped  out  from  New  Orleans  on  De- 
cember 30,  1913,  and  received  by  appellee 
at  its  place  of  business  In  Stamps  on  Jan- 
uary 6th;  the  Invoice  being  mailed  out  at 
the  same  time  and  received  by  appellee  in 
due  course  of  mail.  He  testified  that  oa 
account  of  certain  changes  In  the  business  of 
appellee  the  goods  were  not  opened  until 
about  a  month  after  their  receipt,  and  that 
then  the  shortages  were  discovered,  and  later 
reported  to  appellant,  when  the  remainder 
of  the  bill  was  paid;  in  other  words,  bis 
testimony  shows  that  the  goods  were  re- 
ceived on  January.  6,  1914,  but  not  opened 
until  about  a  m<mth  foom  that  date,  and  that 
on  March  10,  1914,  the  alleged  shortages 
were  first  reported  to  appellant  The  letter 
from  appellee  to  appellant  was  introduced  hi 
evidence  giving  notice  of  the  alleged  short- 
ages. The  letter  is  dated  March  10,  1914, 
and  states  that  the  boxes  of  goods  were  re- 
ceived in  good  order,  but  when  opened  up. 
about  a  month  after  receipt,  items  aggregat- 
ing In  price  the  sum  of  $130.34  were  found 
to  be  missing. 

In  this  state  of  the  proof  the  conrt  should 
not  have  given  a  peremptory  Instruction, 
but  should  have  submitted  the  issues  to  the 
jury  upon  appropriate  instructions.  The  tes- 
timony In  the  case  wa<uld  have  warranted 
a  finding  In  appellant's  favor  that  the  fail- 
ure of  appellee  to  make  objection  to  the 
account  within  a  reasonable  time  converted 
the  transaction  Into  an  account  stated.  Tbe 
facts  of  the  case  bring  it  very  clearly  within 
the  decision  of  this  court  In  Hamilton-Brown 
Shoe  Co.  V.  Choctaw  Mercantile  Co.,  80  Ark. 
4.38,  97  S.  W.  284.  The  facts  in  that  case 
were  very  similar  to  the  facts  of  the  present 
case,  there  being  a  claim  of  shortage  in  a 
shipment  of  goods,  and  we  reversed  the 
Judgment  6f  the  trial  court  on  account  of  the 
refusal  to  give  an  Instruction  to  the  effect 
that  It  was  the  duty  of  the  defendant,  'if  it 
claimed  a  shortage,  to  report  the  same  wltb- 
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in  a  reasonable  time,"  and  that,  If  there  was 
a  failure  to  do  so,  the  Jury  might  consider 
that  fact,  together  with  all  other  facts  In  the 
case,  as  to  whether  or  not  the  defendant  re- 
ceived all  the  goods  with  which  It  was 
charged.  In  disposing  of  the  case  here,  we 
said: 

"It  is  well  settled  that,  when  an  itemized  ac- 
coant  is  rendered,  objection  must  be  made  with- 
ih  a  reasonable  time,  or  it  becomes  an  account 
stated  and  subject  to.  attack  for  fraud  or  mis- 
take only.  ♦  •  •  The  retention  of  the  ac- 
count without  objection  is  evidence  of  more  or 
leas  weight  according  to  the  length  of  time,  the 
badness,  character,  education  of  the  parties, 
and  all  the  circumstances  of  the  case." 

In  Ruling  Case  Law,  vol.  1,  p.  213,  the  law 
on  this  subject  is  stated  as  follows: 

"But  an  account  which  has  been  rendered  and 
to  which  no  objection  has  been  made  within  a 
reasonable  time  is  to  be  regarded  as  admitted 
by  the  person  charged  as  prima  facie  correct. 
This  wholesome  presumption  rests  on  the  princi- 
ple which  is  the  foundation  of  evidence  of  this 
kind;  namely,  that  the  silence  of  the  receiver 
or  ..he  account  warrants  the  inference  of  an  ad- 
mission of  its  correctneaa.  The  drcumstances 
nf  each  case  govern  the  strength  of  the  infer- 
ence." 

The  drcumstances  in  this  case,  as  related 
by  the  manager  of  appellee  corporation,  were 
sufficient  to  warrant  a  submission  to  the 
Jury  of  the  question  whether  or  not  appellee 
had  by  silence  for  an  unreasonable  length  of 
time  admitted  the  receipt  of  the  goods. 

For  the  error  In  giving  a  peremptory  In- 
stmctlon,  the  judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


McDANIEL,  Treasurer,  v.  BTRKETT. 

(No.  161.) 

(Supreme  Court  of  Arkansas.    Oct.  11,  1915.) 

1.  Taxation  «=»860  —  InhekitaKck  Tax  — 
Special  Tax — Construction. 

The  Inheritance  Tax  Act  (Laws  1909,  p. 
904)  is  not  a  tax  on  property,  but  is  on  the  priv- 
ilege of  succession,  and  its  character  as  a  spe- 
cial tax  requires  that  the  law  be  construed 
strictly  against  the  government. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Cent.  Dig.  $  1675 ;   Dec.  Dig.  «=o860.] 

2.  Taxation  <S=>866  —  Chabacteb  —  What 
Law  Governs. 

The  widow  of  one  deceased  does  not  take 
dower  as  the  heir  of  her  husband,  or  b^  virtue 
of  the  intestate  laws,  but  her  estate  is  inimica- 
ble  to  the  estates  of  heirs,  and  hence  is  not  tax- 
able under  Inheritance  Tax  Law. 

I  Ed.   Note.— For   other   cases,   see  Taxation, 
Dec.  Dig.  «=>866.) 

3.  Taxation  «=»889  —  Inhebitanck  Tax  — 

DOWEB. 

Although  the  Inheritance  Tax  Act  provides 
for  the  payment  thereunder  of  certain  taxes  by 
the  widow  of  the  deceased,  that  provision  ap- 
plies only  to  such  property  as  she  acquires  in 
sDch  manner  as  to  make  it  taxable,  and  not  to 
her  dower. 

[Ed.    Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  {  1710;   Dec.  Dig.  <g=>889.] 

Appeal    from    Circuit    Court,    Lawrence 
<3ounty ;  i)ene  H.  Coleman,  Judge. 
Action    by    R.    G.    McDanlel,    treasurer, 


against  Falrbelle  Byrkett    From  order  dis- 
missing petition,  plalnUfC  appeals.    Affirmed. 

Wm.  L.  Moose,  Atty.  Gen.,  Jno.  P.  Streep- 
ey,  Asst  Atty.  Gen.,  and  H.  L.  Ponder, 
of  Walnut  Ridge,  for  appellant.  W.  P. 
Smith,  G.  M.  Gibson,  and  Lester  L.  Gibson, 
all  of  Walnut  Ridge,  fO(  appellee. 

SMITH,  X  nils  was  a  proceeding  begun 
in  the  probate  court  of  Lawrence  county  to 
collect  the  Inheritance  tax  alleged  to  be  due 
upon  the  dower  interest  of  a  widow  in  the 
estate  of  her  deceased  husband.  A  demurrer 
was  sustained  to  a  petition  praying  that 
this  dower  be  appraised  and  taxed  both  lu 
the  probate  court  and  In  the  circuit  court, 
and  this  appeal  has  been  duly  prosecuted 
from  the  order  of  the  court  below  dismissing 
the  petition. 

[1]  The  question  presented  for  our  deci- 
sion Is  whether  dower  is  taxable  under  the 
Inheritance  Tax  Act  approved  May  31,  1909, 
the  same  being  Act  No.  303  of  the  Acts  of 
1909. 

Authority  for  the  collection  of  this  tax  is 
said  to  be  found  in  section  1  of  the  above- 
mentioned  act,  which  reads  as  follows: 

"All  property  within  the  jurisdiction  of  this 
state,  and  any  interest  therem,  whether  belong- 
ing to  inhabitants  of  this  state  or  not.  or  wheth- 
er tangible  or  intangible,  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  state,  or  by 
deed,  grant,  sale  or  fift  made  or  intended  to 
take  effect  m  possession  after  the  death  of  the 
grantor  to  any  person  or  corporation  in  trust 
or  otherwise,  shall  be  liable  to  tax  for  the  use 
of  the  state  at  the  rate  hereinafter  specified." 

It  Is  thoroughly  well  settled  by  the  ded- 
slons  of  this  court,  and  all  other  courts 
which  have  construed  similar  statutes,  that 
this  legislation  is  not  a  tax  on  the  property 
of  the  estate  of  the  deceased  person,  but  is 
a  tax  laid  upon  the  privilege  or  right  of 
succession  to  that  property.  State  t.  Hand- 
lln,  100  Ark.  179,  139  S.  W.  1112,  and  cases 
cited.  And  the  courts  are  likewise  agreed 
that,'  as  this  is  a  special  tax,  the  laws  im- 
posing it  are  to  be  construed  strictly  against 
the  government  and  favorably  to  the  tax- 
payer. Crenshaw  v.  Moore,  124  Tenn.  528, 
137  8.  W.  924,  34  L.  R.  A.  (N.  8.)  1161,  Ann. 
Cas.  1913A,  165;  English  v.  Crenshaw,  120 
Tenn.  531,  110  S.  W.  210,  17  L.  R.  A.  (N. 
S.)  753,  127  Am.  St  Rep.  1025. 

[2,  3]  The  Supreme  Court  of  Illinois,  in  the 
case  of  Billings  t.  People,  188  lU.  472,  59 
N.  B.  798,  59  U  R.  A.  807,  hold  that  the 
wife's  dower  Interest  is  taxable  under  the 
Inheritance  Tax  Law  of  that  state,  and  this 
decision  has  been  followed  In  subsequent  de- 
cisions in  that  state.  But  the  opinion  in  the 
Billings  Case,  supra,  set  out  the  statute  of 
that  state  upon  the  subject  of  dower,  from 
which  it  appears  that  the  estate  of  curtesy 
has  been  abolished  in  that  state  and  that 
dower  has  been  given  alike  to  the  husband 
and  the  wife  and  each  being  given  a  certain 
fixed  Interest  in  the  lands  of  the  other  upon 
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tbe  death  of  either  spouse,  l^ils  estate  Is 
called  dower,  ba(  it  Is  not  the  dower  of  the 
couimon  law,  as  the  term  "dower"  at  com- 
mon law  related  exclusively  to  the  Interest 
the  widow  had  in. the  real  estate  of  inherit- 
ance, for  it  was  out  of  that  she  was  entitled 
to  be  endowed  of  the  specific  thing.  Hill  v. 
Mitchell,  5  Ark.  W8;  Encyclopedic  Digest 
Ark.  Reports,  vol.  3,  p.  620.  In  its  opinion 
in  the  Billings  Case,  supra,  the  Supreme 
Court  of  Illinois  said: 

"It  is  contended,  bowever,  that  whatever  the 
power  of  the  Legislature  may  be  to  control  dow- 
er or  to  impose  burdens  upon  it,  the  act  impos- 
ing a  tax  upon  inheritances,  when  strictly  con- 
strued, as  it  should  be,  does  not  include  aower, 
because,  it  is  said  dower  does  not  'pass  by  toe 
intestate  laws  of  this  state,'  and  the  act  does 
not,  by  any  necessary  terms,  include  dower. 
Tbere  are  no  laws  of  this  state  which  are  spe- 
cifically designated  as  'intestate  laws,'  and  we 
are  called  upon  to  determine  what  laws  or  sys- 
tem of  laws  were  referred  to  under  that  appel- 
lation by  the  act  in  question.  The  same  term  is 
employed  in  similar  statutes  in  other  states,  and 
we  have  no  doubt  the  laws  referred  to  are  those 
laws  of  the  state  which  govern  the  devolution 
of  estates  of  persons  dying  intestate,  and  in- 
clude all  applicable  rules  of  the  common  law  in 
force  in  this  state.  The  statutes  from  which  we 
have  above  quoted  are  intestate  laws,  and  they 
govern,  regulate,  and  control  the  interest  which 
the  widow,  Augusta  S.  Billinprs,  took  in  her  hus- 
tmnd's  property  at  his  death.  As  a  general 
rule,  the  property  of  persons  dying  passes  in 
two  ways;  that  is,  by  will,  or  by  descent  in 
the  modes  provided  by  law.  And  when  it  does 
not  pass  by  will  it  generally  passes  by  law ; 
that  is,  by  the  law  governing  the  disposition  of 
property  of  persons  dying  intestate." 

It  must  be  conceded  that  this  language  is 
against  the  views  which  we  herein  express, 
but  it  will  be  observed  that  the  dower  stat- 
ute therein  referred  to  is  treated  as  an  in- 
testate law,  and  this  is  not  the  view  taken 
generally  by  the  courts  in  construing  dower 
statutes  which  are  declaratory  of  the  com- 
mon law  or  amendatory  of  it 

The  Supreme  Court  of  California,  in  the 
case  of  In  re  Estate  of  Moffltt,  153  Cal.  350, 
95  Pac.  653,  1025,  20  I*  R.  A.  (N.  S.)  207, 
held  that  the  wife  upon  the  death  of  the 
husband  takes  his  half  of  the  community 
property  as  heir  within  the  meaning  of  a 
statute  taxing  all  property  which  shall  pass 
by  the  intestate  laws  from  one  who  shall 
die  seised  ot  possessed  of  the  same.  This 
case  is  sharply  criticized  in  the  note  to  the 
case  of  English  v.  Crenshaw,  127  Am.  St. 
Rep.  1063,  and  also  by  Uoss  in  his  work  on 
Inheritance  Taxation  at  page  84. 

In  the  later  case  of  Kohny  v.  Dunbar,  21 
Idaho,  259,  121  Pac.  544,  39  L.  R.  A.  (N.  S.) 
1107,  Ann.  Cas.  1913D,  492,  the  Supreme 
Court,  of  Idaho  expressly  refused  to  follow 
the  decision  of  the  California  court ;  the  Su- 
preme Court  of  Louisiana,  in  the  earUer  case 
of  In  re  Marsal  Succession,  118  La.  212,  42 
South.  778,  having  already  taken  a  contrary 
view. 

'  EiXeept  in  the  states  of  Illinois  and  Cali- 
fornia, the  courts  which  have  construed  the 
inheritance  tax  laws  of  the  respective  states 


have  held  that  the  dower  interest  of  the 
widow  does  not  pass  under  the  intestate 
laws.  The  language  of  the  various  statutes 
is  almost  identical  with  the  statute  of  tills 
state  in  so  far  as  they  relate  to  the  qaestion 
under  consideration. 

In  the  later  case  of  In  re  Estate  of  Ken- 
nedy, 108  Pac.  280  (157  Cal.  517,  29  L.  R.  A. 
[N.  S.l  428),  the  'Supreme  Ctourt  of  California 
held  (to  quote  the  syllabus  of  that  case)  that: 

"The  statutory  homestead  and  allowance  set 
apart  by  the  court  to  the  family  of  a  decedeat 
pending  administration  -  of  his  estate  are  not 
within  the  provisions  of  a  statute  providing  for 
a  succession  tax  on  property  wliich  sliali  pass 
by  will  or  by  the  intestate  laws  oT  the  state, 
and  it  is  immaterial  that  had  the  property  not 
been  so  set  apart  it  would  have  passed  to  the 
widow  under  the  will." 

A  leading  and  well-considered  case  on  this 
subject  is  that  of  Crenshaw  v.  Moore,  supra, 
in  which  the  Supreme  Court  of  Tennessee 
construed  a  statute  of  that  state  Identical 
with  our  own  in  the  employment  of  tbe 
phrase  "intestate  laws  of  this  state."  It 
was  there  said: 

"Nor  do  we  think  that  the  widow's  dower  is 
subject  to  this  tax.  By  the  common  law,  if  a 
husband  acquire  an  estate  which  is  subject  to 
descend  to  bis  heirs,  tbe  wife,  at  the  same  time 
tbe  husband  acquires^  his  title,  has  vested  in 
her  tbe  right  of  dower;  and,  although  the  hus- 
band aliened  the  estate,  the  wife's  dower  would 
attach.  By  the  acts  of  1784  and  1S23,  carried 
into  Shannon's  Code  at  section  4139,  the  widow 
is  dowable  in  one-third  part  of  all  the  lands  of 
which  her  husband  died  seised  and  possessed, 
or  of  which  he  was  equitable  owner.  In  all 
other  respects,  the  widow's  right  of  dower  in 
this  state  is  the  same  as  it  was  at  common  law. 
It  baa  the  same  qualities  as  the  common-law 
right  of  dower,  but  Its  quantity  was  cut  dowa 
by  the  statutes  referred  to.  This  right  origi- 
nates with  the  marriage.  It  is  an  incumbrance 
upon  the  title  of  the  heir  at  law,  and  is  superior 
to  the  claims  of  the  husband's  creditors,  its 
origin  is  so  ancient  that  neither  Coke  nor 
Blackstone  can  trace  it,  and  it  is  as  'widespread 
as  the  Christian  religion,  and  enters  into  the 
contract  of  marriage  among  all  Christians.' 
•  *  *  So,  it  is  seen  that,  whether  it  be  con- 
sidered that  the  widow  holds  her  dower  in  tbe 
nature  of  a  purchaser  from  her  husband  bj 
virtue  of  the  marriage  contract,  or  whether  it  be 
merely  a  provision  of  the  law  made  for  her  ben- 
efit, it  cannot  be  considered  that  her  right  is 
in  succession  to  that  of  her  husband  upon  his 
death,  or  that  the  husband  bestows  it  upon  her 
in  contemplation  of  death.  While  it  is  true  that 
her  right  to  dower  is  not  consummated  until  the 
death  of  the  husband,  and  that  it  is  carved  out 
of  only  such  realty  as  lie  owned  at  his  death,  it 
does  not  follow  from  this  premise  that  the  wid- 
ow succeeds  to  his  title  by  the  intestate  laws. 
She  derives  it  by  virtue  of  the  marriage,  and  in 
her  right  as  wife  to  be  consummated  in  sever- 
alty to  her  upon  the  death  of  her  husband. 
Boyer  v.  Boyer,  1  Cold.  14." 

Other  cases  on  this  subject  are  those  of  In 
re  Riemann,  42  Misc.  Rep.  648,  87  N.  T.  Supp. 
731;  In  re  Weller,  122  N.  Y.  Supp.  608;  In 
re  Page,  39  Misc.  Rep.  220,  70  N.  7.  Supp. 
382. 

In  tbe  case  of  In  re  Page's  Estate,  supra, 
the  court  said: 

"The  term  'intestate  laws'  is  intended  to  cover 
the  statute  of  descents,  which  relates  to  thede; 
scent  of  real  estate,  and  tbe  statute  of  distribu- 
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tions,  which  proyidea  for'  the  distribution  of  the 
surplus  of  the  personal  property  of  a  decedent 
after  the  payment  of  his  debts  and  legacies  if 
lie  left  a  will,  and  after  the  setting  apart  to 
tbc  widow  and  minor  children  of  the  exemptions 
specified  in  section  2713  [Code  dr.  Proc.].'' 

And  In  the  case  of  In  re  Rlemahn's  Estate, 
sapra,  it  was  said: 

"A  dower  right  is  an  interest  in  rial  estate 
not  subject  to  a  tax  or  to  the  testator's  dispo- 
sition, and  is  therefore  not  a  transfer  of  or  a 
succession  to  property  of  her  husband.  It  is 
property  which  exists  incboately  during  her 
hnsband's  lifetime,  and  passes  to  the  widow  re- 
gardless of  the  laws  governing  the  disposition 
of  the  property  of  a  decedent  by  will  or  under 
the  laws  applicable  to  intestacy." 

Blakemore  and  Bancroft,  in  their  work  on 
Inlieritauce  Taxes,  state  the  law,  at  pege  95 
of  their  treatise,  as  follows: 

"Probably  in  most  states  dower  or  curtesy 
rights  do  not  fall  within  the  class  of  interests 
nnder  the  intestate  laws  subject  to  tax,  al- 
though, when  dower  is  released  and  the  property 
to  released  passed  to  taxable  beneficiaries,  the 
tax  must  be  imposed  on  that  property." 

To  the  same  effect,  see  Dos  Passes  on  In- 
heritance Tax  Laws,  S  38>  an<l  Ross  on  In- 
heritance Taxation,  {  56.  In  the  last-men- 
tioned text,  at  the  section  cited,  it  Is  said: 

"It  is  trne  that  dower  had  its  orf|5n  and  con- 
tinuance by  force  of  the  law  and  depends  upon 
the  husband's  death  for  its  consummation.  But 
it  is  quite  another  thing  to  suppose  that  the 
estate  is  dependent  upon  the  law  of  succession 
or  owes  its  existence  to  any  such  transfer  as 
the  inheritance  tax  statutes  contemplate.  Dow- 
er comes  to  a  wife  by  virtue  of  the  marriage, 
and  the  death  of  the  husband  serves  only  to 
consummate,  not  to  transmit,  it.  The  law  that 
confers  dower  on  the  widow  is  not  the  law  that 
appoints  the  inheritable  property  of  a  decedent 
to  designated  heirs." 

In  this  state  the  subject  of  dower  has  al- 
ways constituted  one  chapter  In  the  digest 
of  the  statutes  of  this  state,  while  the  sub- 
ject of  descents  and  distributions  has  been 
covered  by  a  separate  chapter.  It  is  true 
that  the  statute  of  descents  and  distributions 
does  contain  a  section  showing  what  in- 
terests the  wife  would  take  under  the  condi- 
tions there  named,  but  that  interest  is  not 
dower,  nor  is  it  intended  in  lieu  of  dower. 

In  the  case  of  Barton  v.  Wilson,  172  S.  W. 
10Ct2,  we  had  occasion  to  construe  section  2709 
of  Klrhy's  Digest  Thi.s  section  defines  the 
widow's  dower  in  the  estate  of  a  husband 
who  is  survived  by  no  children.  It  was  there 
CMitended  that  the  widow  took  as  heir  of 
her  bustmnd,  but  after  reviewing  and  citing 
various  authorities  we  quoted  with  approval 
from  the  case  of  Golder  v.  Colder,  95  Me.  258, 
49  AtL  1050,  the  following  language: 

"The  Supreme  Court  of  Maine,  in  construing 
a  similar  statute,  *  •  *  gays:  'The  statute 
does  not  change  the  status  of  the  widow  with 
reference  to  her  deceased  hnsband's  estate.  It 
enlarges  her  interest  by  giving  her  an  estate  in 
fee  instead  ofan  estate  for  life.  She  still  takes, 
not  as  heir,  but  as  widow.' " 

The  act  under  consideration  provides  for 
the  payment  of  certain  taxes  by  the  wife, 
bnt  that  provision,  of  course,  applies  only  to 


property  which  she  acquires  In  a  manner  to 
make  it  taxable. 

We  conclude  therefore  that  the  widow  of  a 
deceased  person  does  not  take  dower  as  the 
heir  of  her  husband  or  by  virtue  ot  the  in- 
testate laws,  but  that  this  estate  is  Inlmlca- 
ble  to  the  claim  of  the  heir  and  is  carved  oat 
of  the  estate  of  the  deceased  in-  spite  of  and 
In  derogation  to  the  rights  of  the  heir  under 
the  Intestate  laws ;  and  the  judgment  of  the 
court  below  'wlU  therefore  be  affirmedi 


BARKER  V.  LACK.     (No.  169.) 
(Supreme  Court  of  Arkansas.     Oct.  18,  1916.) 

1.  Apfeai,  and  Ebbob  <S=9lOO&— PiwDiHss  or 

Fact— CoNCLUsivEH  BBS. 

Where,  in  an  action  for  specific  perform- 
ance of  a  contract,  there  is  competent  evidence 
to  support  the  contentions  of  the  parties,  but  no 
clear  preponderance  for  either,  the  findings  of 
the  chancellor  as  to  the  facts  will  not  be  disturb- 
ed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3078 ;  Dec.  Dig.  <9s» 
1009.] 

2.  Evidence   «=»434r-PAB0L  Bvidbkcb— Va- 
HTING  WBrriNG. 

Where  the  defendant  sued  on  a  contract  al- 
leges fraud  and  misrepresentations  in  its  pro- 
curement, parol  evidence  is  admissible  to  show 
the  deceit  although  it  varies  the  written  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  2005-2020;  Dec.  Dig.  <S=»434,] 

Appeal  from  Clay  Chancery  Court;  Cbas. 
D.  Frlerson,  Chancellor. 

Action  by  J.  C.  Barker  against  R.  A.  Lack^ 
From  a  judgment  for  defendant  plaintiff  ap- 
peals.   AflSrmed. 

R.  H.  Dudley,  of  Piggott,  for  appellant 
Ira  O.  Longley,  of  Piggott,  and  R.  E.  L. 
Johnson,  of  Paragould,  for  EppeQee. 

HART,  J.  J.  0.  Barker  instituted  this  ac- 
tion In  the  chancery  court  against  R.  A.  I^ack 
to  obtain  specific  performance  of  a  contract 
for  the  sale  of  a  stock  of  goods.  The  cont- 
plaint  alleged,  in  substance,  that  the  plaintiff 
had  entered  into  a  written  contract  with  the 
defendant  for  the  sale  of  a  stock  of  goods, 
and  that  the  defendant,  as  part  payment 
therefor,  had  agreed  to  sell  to  the  plaintiff 
98  shares  of  stock  In  a  mercantile  corpora- 
tion ;  that  the  defendant  bad  been  placed  iti 
possesslcm  of  the  stock  of  goods  sold  to  him, 
and  had  later  abandoned  possession  of  it 
and  that  he  had  failed  to  perform  the  con- 
tract on  his  part  The  prayer  of  the  com- 
plaint was  for  spedflc  performance  of  the 
contract  and  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  stock  of  goods 
abandoned  by  the  defendant  and  for  an  la- 
junction  restraining  the  defendant  from  dis- 
posing of  the  stock  In  the  mercantile  corpora- 
tion. The  defendant  admitted  the  execution 
of  the  contract  and  as  a  defense  to  the  ac- 
tion set  up  false  representations  In  the  pro- 
curement of  the  contract.    The     chancellor 
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found  the  iesnes  In  favor  of  tbe  d^endant, 
and  the  plaintiff  has  appealed. 

Both  tbe  defendant  and  his  son  testified  in 
the  case.  They  testified  that  the  plaintiff 
represented  to  the  defendant,  as  an  induce- 
ment to  get  him  to  purchase  the  stock  of 
goods,  that  the  goods  would  not  invoice  more 
than  $5,000,  and  that  the  indebtedness  would 
not  be  more  than  $1,500  or  $2,000;  that  tbe 
defendant,  believing  these  representations  to 
be  true,  entered  into  tbe  contract  for  the 
purchase  of  the  stock  of  goods,  and  agreed 
to  pay  therefor  tbe  wholesale  invoice  price 
and  the  cost  of  the  fixtures,  less  $75;  that 
in  payment  of  the  purchase  price  the  buyer 
assumed  the  indebtedness  of  tbe  seller,  and 
also  agreed  to  sell  to  him  98  shares  of  stock 
in  a  mercantile  company  of  the  par  value  of 
$25  each;  that  the  contract  further  provid- 
ed that  whatever  differences  there  might  be  in 
the  settlement  should  be  settled  by  the  party 
found  to  be  indebted,  giving  his  promissory 
note  to  the  other  payable  12  months  after 
date;  that  tbe  stock  in  the  mercantile  com- 
pany was  worth  $2,000;  that  the  stods  of 
goods  inventoried  something  over  $7,000,  and 
that  the  indebtedness  amounted  to  a  little 
more  than  $3,900;  that  the  plaintiff  refused 
to  deliver  the  invoices  to  the  defendant,  but 
admitted  that  tbe  Invoices,  as  far  as  made, 
amounted  to  more  than  $7,000  and  the  in- 
debtedness to  a  little  more  than  $3,900 ;  that 
at  the  request  of  the  plaintiff  they  took  pos- 
session of  the  stock  of  goods  and  began  to 
sell  the  same  as  soon  as  the  ccmtract  of  sale 
had  been  executed;  that  the  defendant  re- 
mained in  possession  of  the  stock  of  goods 
for  8  or  10  days  selling  the  same  In  the  usual 
course  of  business;  that  when  he  learned 
that  the  representations  made  by^  the  plain- 
tiff were  false,  he  offered  to  return  the  stock 
of  goods  to  the  plaintiff  and  the  amount  of 
money  he  had  received  for  cash  sales,  and 
agreed  to  account  to  the  plaintiff  for  the 
credit  sales;  that  demand  was  made  of  the 
plaintiff  during  the  progress  of  making  the 
inventory  for  the  original  invoices ;  and  that 
the  plaintiff  refused  to  deliver  them  to  him. 
Other  testimony  was  introduced  by  the  defend- 
ant which  tended,  in  some  measure,  to  cor- 
roborate his  testimony  and  that  of  his  son. 

The  plaintiff  testified  in  his  own  behalf, 
and  fiatly  contradicted  the  defendant.  Ue 
testified  that  he  only  gave  his  opinion  to 
the  defendant  as  to  the  amount  the  goods 
would  inventory  and  as  to  the  amount  of  the 
indebtedness,  and  that  the  defendant  so  un- 
derstood it,  that  he  made  the  representa- 
tions in  good  faith,  and  that  the  contract 
embodied  the  whole  agreement  between  the 
parties,  and  that  it  was  not  understood  by 
the  defendant  that  tbe  plaintiff  bad  made 
tbe  representations  to  the  defendant  as  to 
the  amount  that  the  goods  would  inventor}', 
or  as  to  the  amount  of  ind^tedness  as  mat- 
ters of  inducement  to  the  defendant  to  pur- 
chase tbe  stock  of  goods.    The  testimony  of 


tbe  plaintiff  was  corrobonited,  to  some  ex- 
tent, by  that  of  other  witnesses. 

'  [1]  T^e  chancellor  found  the  issues  as  to 
the  false  representations  in  behalf  of  the  de- 
fendant, and  we  cannot  say  that  his  finding 
is  against  the  preponderance  of  the  evidence. 
It  is  the  settled  rule  of  this  court  that  find- 
ings of  fact  made  by  a  chancellor  will  not 
be  disturbed  on  appeal  unless  they  are 
against  the  clear  preponderance  of  the  evl- 
dencei. 

[2]  It  Is  contended,  however,  by  counsel 
for  the  plaintiff  that  the  written  contract  ex- 
IM«8ses  the  agreement  between  the  parties, 
and  that  parol  evidence  is  inadmissible  to 
vary,  qualify,  or  contradict,  to  add  to  or  sub- 
tract from,  the  absolute  terms  of  a  valid 
written  contract  containing  no  ambiguity. 
Though  this  is  the  setUed  rule  in  this  state, 
there  are  certain  limitations  to  the  rule,  aud 
one  is  that,  an  action  of  deceit,  based  on 
fraud  in  the  procurement  of  a  contract,  not 
being  an  actioo  to  enforce  the  contract,  pa- 
rol evidence  of  the  fraud  is  admiaisible,  not- 
withstanding the  fact  that  the  contract  is  in 
writing.    20  Cyc.  112. 

In  the  case  of  Hanger  et  al.  ▼.  Evlns  & 
Shinn,  38  Ark.  334,  the  court  held  that  an 
intentionally  false  and  misleading  represen- 
tation, which  induced  the  contract,  to  the  oth- 
er's injury,  is  a  tort  outside  of  the  contract, 
and  is  provable  by  parol.  To  the  same  ef- 
fect, see  Delaney  v.  Jackson,  95  Ark.  131, 128 
S.  W..860. 

It  follows  that  the  decree  must  be  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

CULPEPPER.     (No.  167.) 

(Supreme  Court  of  Arkansas.     Oct.  18,  1015.) 

TELEGBAPns  AND  TELEPHONES  «=B(i8— DAU- 

AQES  —  Failube  to  Deuveb  Mebsaqes  — 

Mental  Anouisr. 

Where  plaintiff  sued  to  recover  for  failure 
of  defendant  to  deliver  a  telef;ram  sent  from  a 
point  in  Louisiana  to  plaintiff  iu  Arkansas,  al- 
leging no  expense,  messenger  fee  paid,  or  other 
monetary  damage,  he  cannot  recover;  mental 
anguish  alone  not  being  a  ground  of  recovery 
of  damages  for  negligence  in  the  transmisaion  of 
interstate  messages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  {  69,  70 ;  Dec  Dig. 
9=368.] 

Appeal  from  Circuit  Court,  Union  County ; 
Chas.  W.  Smith,  Judge. 

Action  by  C.  N.  Culpepper  against  the 
Western  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  cause  dismissed. 

George  H.  Fearons,  of  New  York  City,  and 
Oanghan  &  Sifford,  of  Camden,  for  appel- 
lant 

HART,  J.  C.  N.  Culpepper  sued  the  West- 
em  Union  Telegraph  Company  to  recover 
damages  for  mental  anguish  alleged  to  have 
been  suffered  by  him.    The  plaintiff  resided 
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in  tbe  saborbs  of  EI  Dorado  in  Union  county, 
Aik.,  and  the  message  which  Is  the  founda- 
tion of  this  action  was  addressed  to  him  at 
El  Dorado,  In  the  state  of  Arltansas,  and  was 
sent  from  Camptl,  In  the  state  of  Louisiana. 

There  Is  no  Item  of  expense  for  the  tel- 
egram or  for  a  messenger  fee  sued  for  or  al- 
leged to  have  been  paid  by  the  plaintiff ;  and 
we  have  held  that  an  action  for  mental 
angnlsh  will  not  lie  under  our  statute  for 
negligence  in  the  transmission  or  delivery 
of  an  interstate  message.  See  Western  Union 
Telegraph  Co.  v.  Johnson,  171  S.  W.  859. 

It  follows  that  the  Judgment  of  the  court 
below  must  be  reversed,  and  the  cause  of 
action  dismissed. 


WARD  et  aL  v.  WARD.    (No.  175.) 
(Supreme  Conrt  of  Arkansas.     Oct  18,  1015.) 
CuKTEST  ^=»12— Sale  —  Reuedies  of  Pub- 

CUASEB — 1>EFEC18   IN    TTTIJ!. 

Wliere  remaindermen,  who  took  after  the 
expiration  of  plaintiff's  estate  by  the  curtesy, 
recognized  his  title  and  purchased  his  interest 
witbuut  investigating  whether  the  taxes  had 
been  paid,  and  there  were  no  misrepresentations 
by  plaintiff,  who  was  an  aged  man,  pavmeul  of 
the  purchase  price  cannot  be  avuided  on  tbe 
groond  that,  the  property  having  been  sold  for 
taxes,  the  estate  by  the  curtesy  was  forfeited 
nnder  Kirby's  Dig.  f  7132. 

[Ed.  Note.— fc'or  other  cases,  see  Curtesy,  Cent 
Dig.  H  43-64;   Dec.  Dig,  «=9l2.] 

lAppeal  from  Clay  Chancery  Court;  Eld- 
ward  D.  Robertson,  Chancellor. 

Suit  by  T.  J.  Ward  against  J.  J.  Ward  and 
others.  From  a  decree  for  plaintiff,  defend- 
ants appeaL     AiSrmed. 

Appellee  brought  this  suit  upon  two  pur- 
chase-money notes,  to  foreclose  a  vendor's 
lien  retained  In  a  deed  conveying  certain 
lands  to  appellants.  Tbe  complaint  alleges 
that  appellants  Inherited  tbe  lands  from  their 
mother,  Josephine  Ward,  wife  of  appellee, 
upon  her  death,  and  that  he,  the  father  of 
appellants,  paid  off  Judgment  liens  and  pur- 
chase-money notes,  by  which  the  lands  were 
incumbered,  amounting  to  the  sum  for  which 
the  notes  sued  on  were  executed,  and  that 
he  also  sold  to  them  his  curtesy  Interest  In 
the  lands  for  said  sum.  Appellants  answer- 
ed, and  admitted  the  execution  of  the  notes, 
and  that  they  bad  refused  to  pay  same,  but 
denied  that  there  were  any  Judgment  liens 
or  purchase-money  notes  outstanding  against 
the  lands  that  had  been  paid  by  their  father, 
appellee;  that  be  was  entitled  to  a  lien 
against  the  property  on  account  of  any  such 
payment,  or  for  the  payment  of  the  notes 
executed  by  them,  and  alleged  that  the  con- 
sideration for  tbe  notes  had  failed.  They 
alleged  by  croas-complaint  that  appellee  had 
fraudulently  and  falsely  represented  to  them 
that  Judgment  atid  purchase-money  Hens  ex- 
isted against  the  land  for  the  sum  of  $450, 
and  induced  them  to  execute  tbe  notes  sued 
(HI  to  relieve  the  lands  from  such  liens,  de- 


nied that  there  was  any  liens  of  any  kind 
existing  against  the  property,  cmd  charged 
that  the  notes  were  obtained  by  such  fraud- 
ulent and  false  representations.  They  alleg- 
ed, further,  that  the  appellee  was  In  posses- 
sion of  the  lands,  enjoying  the  rents,  and  had 
remained  so  since  the  execution  of  the  notes, 
and  collected  rents  amotintlng  to  more  than 
$500,  and  converted  timber  from  the  lands  of 
the  value  of  $250,  and  had  failed  to  pay  tbe. 
taxes  of  $150  due  thereon,  and  asked  Judg- 
ment for  the  difference  between  the  amount 
of  the  notes  sued  on  and  the  amounts  al- 
leged In  their  cross-complaint  The  testimony 
tends  to  show  that  Josephine  Ward  died  in 
1900,  the  owner  of  the  lands,  and  that  ap- 
pellee became  the  administrator  of  the  es- 
tate; that  there  were  debts  amounting  to 
about  $450  and  assets  of  tbe  value  of  $250 
to  $260 ;  that  appellee  executed  a  deed  to  his 
children,  the  appellants,  conveying  his  cur- 
tesy interest  in  the  lands  in  consideration 
of  the  notes  sued  on,  which  also  covered  the 
amount  the  estate  was  due  him  for  Judg- 
ments paid  off  and  liens  discharged.  There 
was  some  testimony  about  improvements 
upon  the  place  made  by  him,  for  which  ap- 
pellants had  agreed  to  pay  $200,  and  also 
for  the  clearing  of  some  lands  which  had 
not  been  paid.  His  final  settlement  as  ad- 
ministrator showed  a  balance  due  blm  of 
$444,  and  that  the  taxes  had  been  charged 
against  the  estate  In  each  settlement  He 
said  he  had  charged  himself  in  the  settle- 
ments for  the  rents  collected  from  the  lands, 
and  when  he  sold  them  to  appellants,  it  was 
agreed  that  they  would  pay  the  delinquent 
taxes  and  make  no  claim  for  the  timber  cut 
The  fences  and  house  built  by  appellee  were 
worth  about  $375.  Appellants  admitted  tbe 
execution  of  the  notes,  that  appellee  had  a 
life  estate  in  the  lands,  and  Insisted  that 
they  were  entitled  to  the  rents  for  the  year 
of  1911,  the  deed  having  been  made  to  them 
in  June,  and  that  appellee  had  forfeited .  tbe 
life  estate  by  failure  to  pay  the  taxes  and  a 
sale  therefor  not  redeemed  from  by  him  with- 
in a  year  thereafter,  and  that  his  right  was 
forfeited  on  this  account  before  and  at  the 
time  of  the  conveyance,  of  which  appellants 
had  no  knowledge,  and  that  the  notes  were 
therefore  without  consideration.  They  also 
denied  that  there  was  any  Judgment  alleged 
against  tbe  land  that  had  been  discharged 
by  appellee  before  the  execution  of  the  notes 
sued  on.  From  the  decree  foreclosing  tbe 
lien,  appellants  appeal. 

R.  H.  Dudley,  of  Plggott,  tor  appellants. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  The  chancellor's  findings,  In  appel- 
lee's favor,  that  there  was  no  failure  of  con- 
sideration of  the  notes  sued  on  Is  supported 
by  the  testimony,  which  tends  to  show  that 
the  estate  was  Indebted  to  appellee,  as  ad- 
ministrator. In  a  sum  equal  to  the  amount  for 
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which  these  notes  were  given,  and  that  his 
curtesy  estate  was  also  conveyed  In  consid- 
eration therefor. 

No  question  was  raised  In  the  court  below 
as  to  the  forfeiture  of  the  curtesy  or  life  es- 
tate, on  account  of  the  failure  to  pay  taxes 
thereon,  within  the  meaning  of  section  7132 
of  Elrby's  Digest,  nor  did  appellants  Insist 
there  that  they  acquired  the  curtesy  estate 
by  such  forfeiture.  In  other  words,  they 
recognized  at  the  time  of  the  execution  of  the 
notes  appellee's  life  estate  In  the  lands,  and 
purchas^  It  without  any  representation  on 
his  part  as  to  whether  the  taxes  had  been 
paid  or  not,  and  they  were  In  as  good  posi- 
tion to  ascertain  whether  such  was  the  case 
as  was  appellee,  and  should  have  done  so 
for  their  own  protection.  It  la  true  that  ap- 
pellee was  their  father,  but  he  was  a  man 
80  years  of  age,  whose  judgment  and  state- 
ments relative  to  business  transactions  would 
not  iierhaps  have  been  given  great  weight 
by  appellants,  who  were  of  different  ages, 
from  majority  up  to  40  years,  and  there  was 
no  showing  of  any  false  or  fraudulent  repre- 
sentations made  by  him.  The  testimony  of 
appellants  at  best  shows  only  that  they  did 
not  know,  at  the  time  of  the  conveyance  and 
execution  of  the  notes,  that  the  lands  had 
been  allowed  to  be  sold  for  taxes  and  bad 
not  been  redeemed,  and  they  stated'  that  they 
would  not  have  executed  the  notes  if  such 
fact  had  been  known. to  them. 

It  is  not  necessary,  under  this  state  of  case, 
to  decide  whether  or  not  appellee's  curtesy 
estate  had  forfeited  to  appellants  as  remain- 
dermen by  reason  of  the  tax  sale  and  failure 
to  redeem,  under  the  provisions  of  said  sec- 
tion pt  the  statute  and  the  doctrine  of  Mag- 
ness'V.  Harris,  80  Ark.  583,  98  S.  W.  362. 
,  The  4ecree  Is  affirmed. 


SMITH  v.  McLaughlin.  (No.  177.) 

(Supreme'  Oourt  of  Arkansas.    Oct.  18,  lOlS.) 

EVIBENCE   ig=>441— Pakoi.  EvinENCE  Bttud— 

Written  Itjkthcment. 

Where  dafenrlant  executed  a  note  Recured 
by  a  mortgage,  which  note  was  an  unconditional 
and  absolute'  promise,  it  could  not,  in  the 
absence  of  fraud  or  mistake,  be  contradicted  by 
parol  agreement  that  the  creditor  shonld  seek 
satisfaction  solely  out  of  the  mortgaged  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §;  1719,  172.3-1763,  1765-1845,  2030- 
2047;   Dec.  Dig;  ®=>441.] 

Appeal  from  Carroll  Chancery  Oourt; 
T.  H.  Humphreys,  Chancellor. 

Action  by  O.  H.  McLaughlin  against  X  K. 
Smith;  From  the  decree,  plainUff  appeals. 
Reversed  and  remanded. 

.  Appellant  brought  suit  to  recover  Judgment 
for  the  amount  of  a  note  executed  to  his  or- 
der by  appeilee  and  to  foreclose  a  piortgage 
given   to  secure  this  note.     The  note  and 


mortgage  were  filed  u  exhibits  to  the  com- 
plaint. 

Appellee  answered,  admitting  the  execution 
of  the  note,  but  alleged  that  there  was  an 
understanding  at  the  time  of  its  execution 
between  himself  and  appellant  that  he  was 
not  to  be  bound  personally  by  such  note,  but 
that  appellant  was  to  look  solely  to  the  mor^ 
gage  for  the  collection  of  the  debt,  and  that 
pursuant  to  such  understanding  the  note  and 
mortgarge  were  executed.  Appellee,  in  de- 
tailing the  facts  upon  which  thhs  understand- 
ing was  had,  alleged  that  he  traded  for  a 
house  In  Eureka  Springs  subject  to  a  mort- 
gage for  $1,250  held  by  appellant,  and  that 
shortly  after  this  indebtedness  became  dae 
appellee  paid  appellant  $250,  and  executed 
his  own  note  for  $1,000,  and  gave  the  mor^ 
gage  sought  to  be  foreclosed,  but  with  the 
understanding  that  the  property  alone  shonld 
be  looked  to  for  the  payment  <^  this  note. 

Appellant  filed  a  demurrer  to  this  answer, 
whereupon  the  cause  was  submitted  on  the 
pleadings;  no  proof  being  offered  on  tbe 
part  of  appellee.  The  proof  on  the  part  of 
appellant  consisted  of  tbe  original  note  and 
mortgage  which  had  been  made  exhibits  to 
the  complaint.  The  court  proceeded  to  try 
the  Issues,  and,  after  ascertaining  tbe 
amount  due  on  the  note,  entered  a  decree  of 
foreclosure  upon  tbe  mortgage  for  tbe  satis- 
faction of  the  debt  and  costs.  Appellant 
moved  for  a  Judgment  in  personam  against 
appellee,  which  motion  was  denied  by  the 
court,  and  this  appeal  has  been  duly  pros-, 
ecuted  from  that  decree. 

Festus  O.  Butt,  of  Eureka  Springs,  tat  ap- 
pellant C.  A.  Fuller,  of  Eureka  Springs^  for 
appellee. 

SMITH,  J.  (after  stating  the  facta  as 
above).  We  think  the  demurrer  to  the  an- 
swer should  have  been  sustained.  The  execu- 
tion of  the  note  and  mortgage  is  admitted, 
but  the  answer  contains  no  allegation  that 
there  was  any  misunderstanding  of  what  these 
instruments'  purported  to  be,  nor  that  appellee 
was  unacquainted  with  their  contents,  nor 
that  any  fraud  was  practiced  upon  him  in  pro- 
curing his  signature.  The  substance  of  the  de- 
fense is  that  at  the  time  of  the  execution  of 
these  instruments  there  was  an  understand- 
ing which  contravened  the  purport  and  tenor 
of  the  recitals  of  tbe  note  and  mortgage. 
The  note  Is  an  unconditional  and  absolute 
promise  to  pay  a  definite  sum  of.  money  at 
a  given  time,  and,  In  the  absence  of  any  al- 
legation of  fraud  practiced  in  procuring  the 
execution  of  the  note,  or  mistake  made  as 
to  its  provisions  at  tbe  time  of  its  execution, 
parol  proof  cannot  be  received  to  vary  or 
contradict  Its  terms.  Joyner  v.  Turner,  19 
Ark.  690;  MarUn  t.  Cole,  104  C.  S.  30,  20 
U  Ed.  647;  Upton  t.  TrlbUcock,  91  U.  S. 
45,  23  L.  Ed.  203;  Casteel  v.  Walker.  40 
Ark.  117,  48  Am.  Bep.  6;   Cox  v.  Smith,  99 
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Ark.  218,  138  S.  W.  978;  Delaney  t.  Jackson, 
95  Ark.  131,  128  S.  W.  859;  Bradley  Oln 
Co.  T.  Means,  94  Ark.  130,  126  S.  W.  81; 
Soudan  Planting  Co.  v.  Stevenson,  83  Ark. 
163, 102  &  W.  1114. 

The  decree  will  therefore  be  reversed,  and 
tbe  cause  will  be  remanded,  witb  directions 
to  auatain  the  demurrer  to  the  answer. 


MlLWAUB3rB  MECHANICS'  INS.  CO.  T. 
FUQUAY. 

80UTHEBN  STATES  FIRE  INS.  CO.  v. 

SAME. 

(No.  17L) 

(Supreme  Court  of  Arkansas.    Oct.  18, 1915.) 

1.  Insurance  «=s>03— Policy  —  Validity  — 

PBi:»CirAL  AND  AOENT. 

Absent  a  showing  of  fraud,  a  fire  policy, 
by  clause  thereof,  made  payable  to  tbe  mort- 
gagee as  its  interest  might  appear,  is  not  void 
becaase  the  insurance  compBDy's  agent,  un- 
known to  it,  was  also  president  of  the  bank 
holding  tbe  mortgage,  small  compared  with  tbe 
raloe  of  tbe  property. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  123 ;    Dec.  Dig.  «=>93.] 

2.  Irbvbance  ^:=:>T)t>C>— Proof  of  Loaa— Waiv- 
EE— Power  of  Adjusteb. 

An  insurance  company's  adjuster,  having 
authority  to  ascertain  tbe  nature,  extent,  and 
cause  of  the  loss,  and  to  agree  witb  insured  as 
to  tbe  amount  that  should  be  paid  as  indemnity, 
can  waive  the  proof  of  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  1374-1377 ;   Dec.  Dig.  €==556.] 

3.  IxsuRANcE    ^=3558  —  Pboof   of    Loss  — 
Waiveb. 

Filing  of  proof  of  loss  as  provided  by  the 
policy  is  waived  where  insored,  pursuant  to  di- 
rection of  the  adjuster,  has  estimates,  of  the 
cost  of  rebuilding  prepared  at  bis  own  expense, 
and  sends  them,  with  his  own  affidavit  as  to 
cost  of  the  bouse  and  the  date  of  the  fire,  to  tbe 
adjuster. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1382-1300,  1405;    Dea  Dig.  «=» 

4.  IRBUXANCK  4=9668— Maiuho  and  Receipt 

or  Lettebs— Question  fob  Jury. 

In  view  of  the  presumption  that  a  letter 
properly  mailed  was  duly  received,  tbe  ques- 
tion whether  an  insurance  adjuster  received  es- 
timates of  the  cost  of  rebuilding,  which  insured 
rectifies  he  mailed  to  the  adjuster  at  his  proper 
address  before  expiration  of  time  for  filing 
PMofs  of  loaa,  Is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1556,  1732-1770;  Dec.  Dig,  «=» 
668.] 

!^  Inbtjbahce  «=»278— Policy— Fobfeitubb— 
Dwelling  House — Private  Boabdebs. 
A  policy  on  a  house  insured  as  a  dwelling 
bouse,  and  in  fact  insured's  dwelling,  is  not 
voided  because  he  sometimes  kept  private  board- 
ers there,  the  keeping  of  a  boarding  house  not 
being  expressly  prohibited,  and  there  being  no 
reference  to  a  boarding  house  in  the  trades  or 
businesses  denominated  hazardous  or  extrahaz- 
irdons. 

I  Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  693 ;   Dec.  Dig.  <8=>278.] 

8.  Insurance  «=»668— Policy— Fobfeitube — 
Waiveb— Oil  on  Premises. 

'The  adjuster  having,  when  be,  after  tbe 
fire,  as  testified  by  insured,  directed  insured  to 


send  estimates  of  cost  of  rebuilding,  a  list  of  tbe 
articles  kept  in  the  house,  the  question  of  waiv- 
er of  forfeiture,  because  of  insured  keeping  oil 
in  greater  quantities  than  permitted,  is  for  the 
jury. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {|  1656,  1782-1770;  Dec  Dig.  «=» 
668.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Antonio  B.  Grace,  Judge. 

Two  actions,  both  by  J.  W.  EMqaay,  one 
against  the  Milwaukee  Mechanics'  Insurance 
Company,  the  other  against  the  Southern 
States  Fire  Insurance  Company.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

J.  W.  Fuquay  filed  separate  suits  In  the  cir- 
cuit court  against  the  Milwaukee  Mechanics' 
Insurance  Company  and  the  Southern  States 
Wre  Insurance  Company,  to  recover  on  pol- 
icies of  insurance.  Tbe  causes  of  action 
were  consolidated  for  trial. 

J.  W.  Fuquay  owned  a  dwelling  bouse  In 
Arkansas  City,  Ark.,  and  on  the  29th  day 
of  July,  1913,  the  Milwaukee  Mechanics'  In- 
surance Company  Issued  him  a  policy  on 
his  house  for  tbe  sum  of  -13,000 ;  and  on  the 
23d  day  of  September,  1013,  the  Southern 
States  Fire  Insurance  Company  issued  him  a 
policy  for  $2,000.  Henry  Thane,  who  was 
at  that  time  and  for  many  yearq  had  been 
president  of  tbe  Desha  Bank  &  Trust  Com- 
pany, as  well  as  a  stockholder  in  the  bank, 
was  the  agent  of  both  Insurance  companies, 
and  Issued  the  policies  to  the  plaintiff.  The 
Desha  Bank  &  Trust  Company  held  a  mort- 
gage on  the  insured  property  in  the  sum  of 
$840,  and  there  was  a  clause  in  each  policy, 
providing  for  payment  to  the  bank  as  its 
interest  might  appear.  There  is  no  proof 
that  either  of  the  Insurance  companies  knew 
that  the  bank  had  a  mortgage  on  the  prop- 
erty. 

On  the  29th  day  of  December,  1913,  the  in- 
sured property  was  destroyed  by  fire.  Fu- 
quay also  carried  insurance  on  his  per- 
sonal property.  After  the  fire  two  insur- 
ance adjusters,  Mr.  Smallwood  and  Mr. 
Hirsch,  visited  Arkansas  City  for  the  pur-' 
pose  of  adjusting  the  loss  on  the  personal 
property.  They  also  signed  a  nonwaiver 
ugreement  with  reference  to  tbe  real  prop- 
erty. Fuquay  and  the  two  adjusters  went  to 
the  scene  of  the  fire  and  examined  the  burn- 
ed premises.  Smallwood,  who  was  the  ad- 
juster for  the  Insurance  companies  In  this 
suit,  directed  Fuquay  to  have  estimates  made 
of  the  cost  of  rebuilding  his  house  and  to 
send  same  to  him.  Pursuant  to  this  direc- 
tion Fuquay  had  two  firms  of  contractors 
make  estimates  of  the  cost  of  rebuilding 
his  house,  and  paid  them  therefor  tbe  sum 
of  $25  each.  He  attached  the  estimates 
made  by  them  to  an  affidavit  made  by  him- 
self before  a  notary  public,  in  which  he  stat- 
ed that  the  contractors  had  made  the  esti-. 
mates  of  the  loss  sustained  by  him  on  his 
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residence  which  was  destroyed  by  flre  on  the 
29th  of  December,  1913,  and  that  the  con- 
tractors had.  offered  to  rebuild  the  house 
for  the  amounts  set  out,  and  that  it  cost  him 
more  than  $6,000  to  build  the  said  dwelling 
house. 

Fuquay  testified  that  he  mailed  these  es- 
timates, together  with  his  afildaTlt,  to  Mr. 
T.  R.  Smallwood,  at  bis  address  at  the 
Marlon  Hotel  In  Little  Rock,  Ark.,  and  that 
he  stamped  the  letter  and  placed  it  in  the 
post  office  himself.  Mr.  Smallwood  denied 
that  be  directed  Fuquay  to  make  out  these 
estimates,  and  denied  that  he  entered  into 
any  agreement  whatever  with  him  looking 
to  the  adjustment  of  the  loss  on  his  dwelling 
house.  He  also  denied  that  he  reo^ved  the 
estimates  which  Fuquay  testified  be  had 
mailed  to  him.  He  admitted,  however,  that 
the  Marlon  Hotel  was  the  place  where  he 
lived  and  where  his  mail  was  sent  Oth- 
er facts  will  be  referred  to  in  the  opinion. 
The  Jury  returned  a  verdict  for  the  plain- 
tiff, and  tb0  defendants  have  appealed. 

W.  I*  &  D.  D.  Terry  and  Mehaffy,  Reld  & 
Mehaffy,  all  of  Little  Rock,  for  appellants. 
B.  E.  Hopson,  of  Arkansas  City,  and  3.  W. 
House,  Jr.,  of  Little  Rock,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  Henry  Thane  was  agent  for 
both  companies,  with  authority  to  make  con- 
tracts for  insuring  property  and  to  write 
policies  of  Insurance.  He  wrote  and  issued 
the  policies  of  Insurance  on  which  these  ac- 
titms  are  based.  At  the  time  be  was  pres- 
ident of  the  Desha  Bank  &  Trust  Company, 
which  held  a  mortgage  for  $840  on  the  in- 
sured property.  The  mortgage  clause  made 
the  loss,  If  any,  payable  to  the  mortgagee  as 
bis  interest  might  appear.  It  was  not  shown 
that  the  Insurance  company  had  notice  that 
Thane  was  president  of  the  mortgagee  bank 
at  the  time  be  wrote  the  policies. 

Under  these  circumstances  it  is  c<nttend- 
ed  by  counsel  for  the  defendants  that,  as  it 
was  neither  alleged  nor  proved  that  they 
bad  notice  that  their  agent  Henry  Thane  was 
acting  for  the  bank  and  its  benefit  in  Is- 
suing the  policies,  they  are  not  bound  by  bis 
acts.  They  invoke  the  rule  that  no  man  can' 
faithfully  serve  two  masters  whose  Inter- 
ests are  in  conflict.  In  support  of  the  rule 
they  cite  a  line  of  cases  which  hold  that  an 
insurance  agent  by  writing  a  policy  for  the 
company,  cannot  bind  it  where  he  himself 
is  tbe  applicant  for  insurance,  unless  the 
policy  be  approved  by  the  company,  and  al- 
so cases  to  the  effect  that  an  agent  cannot 
Mnd  his  principal  by  issuing,  without  no- 
tice to  his  principal,  a  policy  upon  tbe  prop- 
erty of  a  corporation  in  which  he  is  an  of- 
ficer. See  case  note  to  Arispe  Mercantile 
Co.  T.  Capital  Insurance  Co.  of  Des  Moines, 
9  L.  R.  A.   (N.  S.)   1084. 

The  facts  do  not  bring  tbe  present  case 
within  that  rule.    Here  the  insurance  agent 


had  no  interest  whatever  in  the  insured 
property.  The  property  was  Insured  for 
$5,000,  and  it  is  not  claimed  that  that  was 
an  excessive  amount  Tbe  property  was  only 
mortgaged  to  the  bank  for  $840.  The  fact 
that  the  insurance  agent  who  issued  the 
policy  was  tbe  president  of  the  bank  whldi 
held  a  mortgage  for  $840  did  not  prevent 
the  agent  from  acting  with  fidelity  to  tbe 
insurance  company,  and  there  is  no  reason 
whatever  to  think  that  the  company  would 
have  refused  tbe  risk  had  it  known  that  tbe 
bank  held  a  mortgage  on  the  insured  prop- 
erty. 

On  tbe  other  band,  tbe  amount  of  tbe 
mortgage,  as  compared  with  tbe  value  of 
the  insured  property,  was  so  small  that  the 
Insurance  company  might,  with  Justice,  have 
complained  had  its  agent  permitted  tbe  busi- 
ness to  go  elsewhere.  So  far  as  the  record 
discloses.  Thane  acted  fairly  with  the  in- 
surance company  and  with  the  insurer,  and 
did  precisely  what  one,  under  those  circum- 
stances, would  have  done  with  the  approval 
of  his  principal.  No  fraud  in  connection 
with  tbe  matter  has  been  alleged  or  proved, 
and  there  are  numerous  decisions  to  the  ef- 
fect that  tbe  law  will  never  presume  fraad 
where  none  is  shown.  Such  was  tbe  effect 
of  the  holding  of  the  Supreme  Court  of  Kan- 
sas in  Citizens'  Bank  of  Chautauqua  et  al. 
V.  Shawnee  Fire  Insurance  Co.,  91  Kan.  18, 
137  Pac.  78,  49  L.  R.  A.  (N.  S.)  972.  In  that 
case  this  precise  question  was  before  tbe 
court  and  the  court  held: 

"An  agent  of  an  insurance  company,  with 
power  to  issue  policies,  insured  a  property,  on 
which  the  bank  of  which  he  was  cashier  held 
a  mortgage,  for  about  one-half  the  amount  of 
the  insurance,  attaching  a  clause  making  the 
loss,  if  any,  payable  to  the  mortgagee  as  its  in- 
terest should  appear.  Held  that,  in  the  absenre 
of  fraud  or  collusion,  the  company  could  not 
deny  liability  on  account  of  its  agent's  relation 
to  such  mortgagee." 

See,  also,  Flske  v.  Royal  Exchange  Assur- 
ance Co.,  100  Mo.  App.  545,  75  S.  W.  382. 

Therefore  we  are  of  the  opinion  that  Tbane 
rightfully  acted  for  tbe  Insurance  companies, 
and  that  the  policies  sued  on  were  valid. 

[2]  It  is  also  contended  that  the  Judgment 
must  be  reversed  because  no  proof  of  loss 
was  filed  within  the  time  fixed  by  tbe  policy, 
and  that  there  was  no  waiver  of  the  same 
by  the  insurance  company.  We  think  there 
is  testimony  from  which  the  Jury  might  have 
found  that  the  proof  of  loss  was  waived. 
Smallwood  was  tbe  adjuster  of  the  insurance 
company,  and  was  thereby  vested  with  ati- 
thority  to  ascertain  tbe  nature,  extent  and 
cause  of  the  loss,  and  to  agree  with  Fuquay 
as  to  the  amount  that  should  be  paid  as  an 
indemnity  for  the  same.  German  Insurance 
Co.  v.  Gibson,  53  Axk.  494,  14  S.  W.  6T2; 
Lord  V.  Des'  Moines  Fire  Insurance  Co.,  09 
Ark.  476,  138  S.  W.  1008. 

[3]  Smallwood  and  Fuqnay  visited  the 
place  where  tbe  bouse  had  stood.  Fnqnay 
testified  that  Sn>»ll'.vood  told  him  to  prepare 
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estimates  of  the  coat  of  rebuilding  the  bouse, 
and  that,  pursuant  to  bis  direction,  be  em- 
ployed two  Arms  ot  contractors  to  make  sucb 
estimates,  and  paid  them  for  it,  and  that  be 
mailed  these  estimates,  together  with  his 
own  affidavit  as  to  the  amount  which  the 
bouse  bad  cost  bim  and  the  date  of  the  fire, 
to  the  adjuster.  It  Is  true  the  adjuster  de- 
nied this,  but,  as  we  liave  already  seen,  be 
had  the  power  to  waive  the  proof  of  loss, 
and  the  question  of  whether  he  liad  done  so 
was  fairly  presented  to  the  Jury  under  proper 
Instructions  given  by  the  court. 

[4]  In  the  case  of  Blutbentbal  v.  Atkinson, 
93  Ark.  252,  124  S.  W.  510,  we  held  that 
where  a  letter  has  been  properly  mailed, 
there  is  a  presumption  that  it  was  duly  re- 
ceived by  the  person  to  whom  it  was  address- 
ed, but  that  such  presumption  may  be  re- 
butted. Here  Fuquay  testified  that  be  mail- 
ed the  estimates  to  the  adjuster  at  Us  proper 
address  before  the  time  for  filing  the  proof  of 
loss  bad  expired,  and,  under  the  decision 
Just  referred  to,  the  questl<M)  of  whether  or 
not  it  was  received  by  the  adjuster  was  one 
bf  fact  for  the  Jury. 

[t]  It  Is  next  contended  tliat  the  policy 
was  void  because  the  property  Insured  was  a 
dwelling  bouse  and  the  plain  tin  used  it  as 
a  boarding  bou&e.  The  testimony  on  this 
point  shows  tliat  the  plaintiff  did  not  keep 
a  public  l>oardlng  house,  but  that  he  did 
keep  private  boarders  from  time  to  time  as 
he  saw  fit.  Tlie  keeping  of  a  boarding  bouse 
is  not  prohibited  by  the  policy  in  expi'esa 
terms.  There  is  no  reference  to  a  boarding 
house  in  the  trades  or  businesses  denoml- 
Mted  hazardous  or  extrahazardous.  If  the 
insurance  companies  have  not  seen  fit  to 
classify  boarding  houses  as  exposed  to  great- 
er risks  than  ordinary  dwelling  houses,  they 
caunut  ask  to  avoid  the  policy  on  this  ground. 
Baflerty  t.  New  Brunswick  Fire  Insurance 
Co.  18  N.  J.  Law,  480,  38  Am.  Dec.  525. 
See,  also^  Birmingliam  Waterworlca  Co.  t. 
Truss,  135  Ala.  630,  33  South.  657. 

The  undisputed  evidence  in  the  case  before 
us  showed  that  the  property  insured  was  the 
plaintiff's  dwelling,  and  the  fact  tliat  be 
sometimes  kept  boarders  does  not  destroy  its 
oharacter  as  a  dwelling. 

[IJ  It  is  next  contended  that  the  policy 
should  be  avoided  because  the  plaintiff  kept 
oil  In  greater  quantities  than  was  permitted 
by  the  company.  The  adjuster  had  a  list  of 
the  articles  kept  In  the  bouse  by  the  plain- 
tiff at  the  time  be  directed  bim  to  send  lilm 
the  estimates  above  referred  to.  The  ques- 
tion of  the  waiver  of  forfeiture  on  this  ac- 
count was  submitted  to  the  Jury  under  prop- 
er instructions. 

Finally  It  is  contended  by  counsel  for  the 
defendant  that  the  penalty  should  not  be  re- 
covered because  no  demand  was  made  of 
tliem  for  the  Insurance.  We  do  not  agree 
with  them  in  this  contention.    We  have  al- 


ready concluded  that  Thane  rightfully  acted 
B8  agent  for  the  insurance  companies.  The 
record  shows  that  be  made  demand  of  the 
company  for  the  amount  due  under  the  poli- 
cies, and  that  the  insurer  liuuself  made  de- 
mand therefor  by  sending  In  the  estimates 
as  requested  by  the  adjuster,  and  that  the 
company  absolutely  refused  payment  of  the 
policies. 

Other  assignments  of  error  are  pressed  up- 
on us  for  a  reversal  of  the  Judgment;  but, 
without  discussing  them  in  detail,  we  deem  it 
sufficient  to  say  that  instructions  embody- 
ing the  principles  of  law  above  announced 
were  given  to  the  Jury  which  fully  and  fairly 
submitted  the  respective  theories  of  the  par- 
ties. 

Tlie  Judgment  will  be  affirmed. 


KUREKA  STONE  CO.  et  al.  v.  IIOACH 

et  al.    (No.  170.) 

(Supreme  Court  of  Arkansas.    Oct.  18,  1915.) 

1.  Refobuation  of  Instbuuents  $=945 — Ew- 

ID«NCE— SUtTlClKNCY. 

Where,  in  an  action  in  which  a  reformatiOB 
of  a  bond  given  to  secure  tiie  return  of  mort- 
gaged property  removed  from  the  Htate  by  cou- 
sent  was  sought,  certain  otlicers  of  the  mort- 
gagor testified  that  it  was  the  agreement  that 
the  property  was  to  be  returned  within  TO  days 
after  demand,  and  that  by  mutual  mistake  the 
bond  provided  that  it  should  be  returned  with- 
in 70  days  after  the  date  of  the  instrument,  and 
that  before  the  return  of  the  machinery  plain- 
tiffs entered  into  negotiations  looking  to  a  sale 
of  the  property,  while  the  mortgagee's  admin- 
istrator and  one  of  the  heirs  testified  in  posi- 
tive terms  that  the  bond  as  written  constituted 
the  agreement  entered  into  and  tliat  no  mistake 
was  made  in  writing  it  and  denied  that  they 
bad  demanded  a  return  after  the  expiration  of 
the  70  days  or  that  they  had  entered  into  nego- 
tiations with  the  mortgagor's  oflicers  -  for  the 
sale  of  the  machiner:r,  a  reformation  was  prop- 
erlv  denied,  as  the  evidence  was  too  nearly  even- 
ly Dalanced  and  was  not  of  that  clear,  unequiv- 
ocal, and  decisive  diaraeter  required. 

[Eld.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  167-193;  Dec 
Dig.  iS=>45.] 

2.  Rbfobmation  or  iNSTBXniKNTS  4s>45— Ev- 
idence—Sufficiency. 

To  justify  or  authorize  the  reformation  of 
a  written  instrument  for  fraud  or  mistake,  the 
evidence  of  sucb  fraud  or  mistake  must  be 
clear,  unequivocal,  .and  decisive. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {{  167-193;  Dec. 
Dig.  «=a45.1 

3.  MoRTOAQBs    €=381&—Pati«nt— Evidence. 

Where,  in  an  action  on  a  bond  given  to  se- 
cure the  return  of  mortgaged  mucbuiery  remov- 
ed from  the  state  by  agreement,  it  appeared 
that  the  mortgagor  after  the  removal  of  .the 
machinery  executed  a  deed  to  the  mortgagee's 
heirs  to  real  estate  and  other  persouai  prop- 
erty covered  by  the  mortgage,  but  it  was  nut 
contended  that  the  machinery  in  question  was 
embraced  in  the  deed,  end  the  mortgagee's  ad- 
ministrator and  one  of  the  heirs  who  participat- 
ed in  the  agreement  looking  to  the  execution 
of  the  deed  testified  that  the  mnchiocry  was 
not  embraced  or  intended  to  l>e  embraced  there- 
in and  that  the  property  conveyed  lacked  ser- 
eral  thousand  dollars  of  settling  the  mortgage 
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indebtedness,  a  finding  that  the  conveyance  was 
not  in  full  satisfaction  of  the  mortgage  debt, 
as  testified  by  the  mortgagee's  officers,  was  not 
against  the  preponderance  of  the  evidence,  and 
therefore  could  not  be  disturbed  on  appeal. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  85&-863,  875,  913,  1356,  1366; 
Dec.  Dig.  «=3319.] 

Appeal  from  Carroll  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  James  Roach,  administrator,  and 
others,  against  the  Eureka  Stone  Company 
and  others.  Decree  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

Festns  O.  Butt,  of  Eureka  Springs,  for  ap- 
pellants. J.  v.  Walker,  of  Fayetteville,  for 
appellees. 

HART,  J.  Appellees  Instituted  this  ac- 
tion against  appellants  to  recover  on  a 
bond.  The  facts  are  as  follows :  The  Eiureka 
Stone  Company,  a  domestic  corporati(m,  was 
indebted  to  Fransiszka  Massman  in  the  sum 
of  $10,000.  The  debt  was  secured  by  a 
mortgage  on  all  the  real  and  personal  prop- 
erty owned  by  the  corporation.  A  certain 
channeling  machine  was  included  in  the 
personal  property.  Fransiszka  Massman 
died  and  James  Roach  became  administra- 
tor of  her  estate.  The  corporation  wished 
to  use  the  channeling  machine  in  a  quarry 
it  owned  and  operated  in  the  state  of  Mis- 
souri and  obtained  permission  from  one  of 
the  heirs  and  from  the  administrator  of  the 
Massman  estate  to  carry  the  machine  there. 
The  corporation,  together  with  the  other  ap- 
pellants, executed  a  bond  in  favor  of  the  es- 
tate conditioned  for  the  payment  of  $600  If 
the  channeling  machine  should  be  destroyed 
or  not  returned  to  Carroll  county.  Ark.,  with- 
in 70  days  after  the  date  of  the  bond.  Appel- 
lants failed  to  return  the  machine  within 
70  days  after  the  date  of  the  bond,  and  ap- 
pellees Instituted  this  action  to  recover  the 
amount  of  the  bond.  Appellants  answered 
and  asked  for  a  reformation  of  the  bond,  al- 
leging that  the  agreement  was  that  the 
machinery  should  be  returned  within  70  days 
after  demand  made  therefor.  They  also 
pleaded  as  a  defense  to  the  action  that 
there  had  been  a  settlement  of  Uie  amount 
owed  by  the  mortgagor  to  the  mortgagee. 
Appellants  asked  that  the  cause  be  trans- 
ferred to  equity,  and  this  was  done.  The 
chancellor  found  the  Issues  In  favor  of  ap- 
pellees, and  from  the  decree  entered  of  rec- 
ord appellants  have  duly  prosecuted  an  ap- 
peal to  this  court. 

li]  On  the  question  of  reformation,  the 
president  and  secretary  of  the  corporation 
testified  that  it  was  the  agreement  of  the 
parties  that  the  machinery  was  to  be  return- 
ed within  70  days  after  demand  made  there- 
for, and  that  by  mutual  mistake  the  lan- 
guage of  the  bond  was  that  it  should  be  re- 
turned within  70  days  after  the  date  of  the 
Instrument.    They  testified  that  they  return- 


ed the  machine  to  Arkansas  within  70  days 
after  demand  was  made  for  It  Tbey  also 
testified  that  appellees  entered  Into  negotia- 
tions with  them  looking  to  a  sale  of  the 
machinery  before  It  was  returned.  The  tes- 
timony of  the  president  and  secretary  was 
corroborated  by  another  official  of  the  cor- 
poration who  testified  that  the  administra- 
tor and  one  of  the  heirs  had  talked  to  bim 
about  selling  the  machinery  before  its  re- 
turn. On  the  other  hand,  the  administrator 
and  the  heir  referrred  to  testified  In  posi- 
tive terms  that  the  bond  as  written  constitut- 
ed the  agreement  entered  Into  between  the 
parties  and  stated  that  no  mistake  was 
made  In  writing  It  They  denied  that  tbey 
had  demanded  a  return  of  the  machinery 
after  the  70  days  from  the  date  the  bond 
had  expired,  and  denied  that  they  had  en- 
tered into  negotiations  for  the  sale  of  the 
machinery  with  the  officers  of  the  appellant 
corporation. 

[2]  It  Is  the  settled  rule  of  this  court  that, 
to  Justify  or  authorize  the  reformation  of  a 
written  instrument  on  the  ground  of  frand 
or  mistake,  the  evidence  of  such  fraud  or 
mistake  must  be  clear,  unequivocal,  and  de- 
cisive, noffman  v.  Rice-Stix  Dry  Goods  Co, 
111  Ark.  205,  163  8.  W.  520;  Tedford  Auto 
Co.  V.  Thomas,  108  Ark.  503,  158  S.  W.  500: 
Hearln  v.  Union  Sawmill  Co.,  105  Ark.  455, 
151  S.  W.  1007;  Turner  v.  Todd,  85  Ark.  62, 
107  S.  W.  181,  and  cases  cited.  Many  other 
eases  might  be  cited  In  support  of  the  rule, 
but  the  rule  Is  so  well  settled  In  this  state 
as  to  make  It  unnecessary  to  do  so.  ^*e 
have  not  attempted  to  set  out  In  detail  the 
testimony  of  the  witnesses  on  the  question 
of  reformation,  and  do  not  deem  it  necessary 
to  do  so,  but  have  only  stated  the  substance 
of  it  The  testimony  was  not  sufficient  to 
meet  the  requirements  of  the  rule  Just  an- 
nounced; It  was  too  nearly  evenly  balanced 
and  was  not  of  that  clear,  unequivocal,  and 
decisive  character  required  by  our  decisions. 

[3]  Again,  it  is  contended  by  counsel  for 
appellants  that  the  decree  should  be  reversed 
because  the  mortgage  indebtedness  had  been 
settled.  The  record  shows  that  the  mort- 
gagor executed  a  deed  to  the  heirs  of  the 
mortgagee  to  the  real  estate  embraced  in  the 
mortgage  and  to  all  of  the  {lersoual  property 
situated  thereon'  at  the  time  of  the  execu- 
tion of  the  instrument  This  deed  was  ex- 
ecuted after  the  channeling  machine  had 
been  removed  to  the  state  of  Missouri.  It  is 
not  contended  that  the  channeling  machine 
was  embraced  In  the  deed,  bnt  It  Is  the  con- 
tention of  counsel  for  appellants  that  the 
deed  was  In  full  satisfaction  of  the  mortga;^ 
debt,  and  the  o&icers  of  the  corporation  so 
testified.  On  the  other  hand,  the  adminis- 
trator and  one  of  the  heirs  who  participated 
In  agreement  looking  to  the  execntlon  of  the 
deed  referred  to  testified  that  the  chnnnelini; 
machine  was  not  embraced  in  the  deed  and 
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was  not  Intended  to  be  embraced  therein, 
and  that  the  property  conveyed  lacked  sev- 
eral thousand  dollars  of  settUng  the  mort- 
gage Indebtedness.  The  chancellor  found 
this  Issoe  in  favor  of  appellees,  and  we  can- 
not aay  that  his  finding  was  against  the  pre- 
ponderance of  the  evidence.  Therefore,  un- 
der the  well-settled  rule  of  this  court,  his 
finding  of  fact  cannot  be  disturbed  on  appeaL 
The  decree  will  be  afilruied. 


COOK  V.  ST.  LOUIS,  I.  M.  &  S.  RT.  CO. 

(No.  17a) 
(Supreme  Conrt  of  Arkansas.    Oct  18,  1915.) 

1.  Appeai.  and  Bbbob  «=»927— PsiMUMPTioNa 
—Directed  Vehdict — ^E>idence. 

In  reviewing  the  direction  of  a  verdict  for 
defendant,  the  evidence  for  plaintiff  must  be  giv- 
en its  liighest  probative  force. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  2912,  2917,  3748,  875S, 
4024 :  Dec.  Dig.  «=3927.] 

2.  Carbrrs  «=>280,  327— Pebsonal  Injuries 
—Case  Rbquibbd. 

A  railroad  and  a  person  on  a  station  plat- 
form waiting  for  a  train  are  under  the  same  duty 
to  exercise  ordinary  care  to  avoid  inflicting  or 
receiving  injury,  and  each  may  rightfully  assume 
that  the  other  will  be  guilty  of  no  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  1085-1092,  1098-1103,  1105,  1106, 
1109,  1117,  136.3-1368;   Dec.  Dig.  «=»280,  327.] 

3.  Cabbiers  iS=»327  —  Pebsorai.  Injuries  — 
Pebsons  on  Track  bt  Invitation. 

Although  a  railroad  places  a  cinder  platform 
between  its  tracks,  where  there  is  a  space  of  but 
3Vi  feet  when  trains  ore  on  both  tracks,  and 
thus  there  may  l>e  shown  an  invitation  to  use  the 
platform,  a  person  injured  while  there  cannot  set 
np  the  invited  use,  where  it  would  be  apparent 
to  a  reasonably  prudent  man  exercising  due  care 
that  the  space  was  one  of  peril. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1363-1366;    Dec.  Dig.  <&=>327.] 

4.  Cabbiebs  4=9327  —  Pebsonal  Injubies  — 
Care  Requibed. 

Although  It  was  necessary  in  order  to  board 
a  train,  plaintiff  cannot  set  up  the  fact  in  jus- 
tification of  his  negligent  presence  in  a  place  of 
danger,  although,  had  be  not  been  there,  he 
would  have  missed  his  train. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1363-1366;  Dec.  Dig.  «S=»327.] 

5.  CABBIEB8  «=>280— Operation— DuTT  to  In- 
vitees. 

Where  plaintiff  went  to  a  railway  station 
to  l>oard  a  train,  and,  in  order  to  signal  bis  train 
with  a  lantern,  stood  between  two  tracks,  on  one 
of  which  a  passenger  train  distant  about  one- 
fonrth  of  a  mile  was  approaching,  and  on  the 
other  a  freight  train  distant  about  one  mile  was 
approaching,  the  engineer  of  the  freight  was 
eharged  by  statute  with  keeping  a  lookout,  and 
if  he  failed  to  do  so,  and  plaintiff  was  thereby 
injured,  the  railway  company  was  liable  for  bis 
negligence,  since  the  plaintiff  could  not  know 
whether  the  freight  would  stop,  while  the  engi- 
neer did  know. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1085-1092,  1098-1103,  1105,  1100, 
U09,  1117;    Dec.  Dig.  .&=>280.] 

d  Cabrierb   ^s>347— Operation— Duties  to 
iNvmiBS— Cohtbibdtobt  Neouoence. 
Whether  a  space  of  3H  feet  between  moving 
trains  at  a  station  is  a  dangerous  one,  so  as  to 


charge  plaintiff,  who  went  upon  the  space  to 
board  a  train,  with  contributory  negligence,  is  a 
question  for  the  jury,  especially  where  it  ap- 
pears that  the  space  may  have  been  more  than 
ordinarily  dangerous  by  reason  of  the  speed  at 
which  another  train  was  approaching. 

[Ed.    Note.— F<»    other    cases,    see   Carriers, 
Cent  Dig.  g§  1346, 1350-1386, 1388-1397, 1402 ; 
Dec.  Dig.  «=»347.] 
7.  Carriers    €=»347—Opebation— Duties    to 

Invitees— Conteibutort  Neouoence. 
Whether  plaintiff,  standing  in  a  space  of 
334  feet  between  moving  trains  for  the  purpose 
of  boarding  one  train,  was  guUty  of  contributory 
negligence  in  failing  to  stand  in  the  exact  center 
of  the  space,  is  a  question  for  the  jury,  depend- 
ent upon  the  conditions  existing  at  the  time. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1346,  1350-1386, 1388-1397,  1402 ; 
Dec.  Dig.  €=»347.] 

Appeal  trom  Circuit  Court,  White  County ; 
J.  M.  Jackson,  Judge. 

Action  by  WUllam  N.  Cook  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  defendant 
on  directed,  verdict,  plaintiff  appeals.  Rie- 
ver&ed  and  remanded. 

Brundldge  &  Neelly,  of  Searcy,  and  Sam 
M.  Wassell,  of  Little  Rock,  for  appellant 
P.  R.  Andrews,  of  Helena,  and  Troy  Pace,  of 
Little  Rock,  for  appellee. 

SMITH,  J.  Appellant  waa  struck  by  one 
of  appellee's  trains,  and  sued  to  recover  dam- 
ages to  compensate  the  Injury  sustained  by 
him.  On  the  trial  of  the  case  before  a  Jury, 
after  the  appellant  had  rested  his  case,  the 
court,  upon  motion  of  appellee,  directed  the 
Jury  to  return  a  verdict  in  appellee's  favor, 
and  this  appeal  has  been  prosecuted  from  the 
Judgment  pronojunced  upon  the  verdict  so 
returned. 

[1]  Giving  appellant's  evidence  Its  highest 
probative  force,  as  we  must  do  in  testing  the 
correctness  of  the  action  of  the  court  below, 
the  facts  In  the  case  may  I>e  stated  as  fol- 
lows: 

The  injury  occurred  at  McRae,  wWch  was 
then  an  unincorporated  village  of  some  200 
persons',  and,  although  appellee  maintained 
a  depot  there,  this  was  a  flag  stop  station, 
and  that  only  for  local  trains.  The  fast  or 
through  trains  did  not  stop  there,  even  upon 
signal.  The  line  of  railroad  was  double- 
tracked,  the  depot  being  to  the  east  of  the 
tracks,  an^  there  was  a  cinder  platform  be- 
tween the  depot  and  the  east  track  for  the 
purpose  of  accommodating  passengers.  Trains 
north-bound  were  run  over  the  east  track,  the 
one  next  to  the  station,  wiiile  south-bound 
trains  ran  over  the  west  tracli.  These  double 
tracks  had  been  in  use  for  more  than  two 
years,  and  appellant  lived  there  at  the  time 
they  were  installed  and  was  acquainted  with 
the  conditions.  The  injury  occurred  about 
9  o'clock  on  the  night  of  November  18,  1913. 
Appellant  went  to  the  depot  to  take  passage 
on  tlie  south-bound  pa&senger  train.  He  was 
accompanied  by  his  daughter  and  her  bus- 
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band,  a  Mr.  JSesAg,  and  when  they  reached 
the  depot  they  found  it  dark,  and  no  one 
there  to  signal  the  paasenger  train  to  bI-oq. 
Mr.  Essig  bad  a  lantern,  and  when  be  beard 
the  passenger  train  approaching  he  went  be- 
tween the  two  tracks  and  flagged  this  train. 
The  tracks  were  straight  for  more  than  a 
mile  in  both  directions,  and  while  Mr.  Essig 
was  flagging  the  passenger  train  a  freight 
train  was  approaching  on  the  other  track, 
the  engines  of  the  two  trains  passed  each 
other  at  the  point  where  Mr.  Bssig  stood 
with  his  lantern,  and  when  cars  are  standing 
on  each  track  there  is  a  space  between  them 
of  from  3  to  3>/it  feet  The  witnesses  testified 
that  when  the  passenger  train  was  flagged 
it  responded  by  blowing  one  long  blast, 
whereupon  appellant  and  his  daughter  cross- 
ed over  between  the  trains,  but  before  the 
freight  train  arrived  Mrs.  Esslg  recrossed 
the  track  and  returned  to  the  platform  near 
the  depot.  The  freight  train  made  no  re- 
sponse to  the  signal  with  the  lantern,  and 
passed  through  McRae  at  a  speed  variously 
estimated  by  the  witnesses  at  from  30  to  40 
miles  per  hour. 

Prior  to  appellant's  Injury  it  was  custom- 
ary for  passengers  who  desired  to  board 
south-bound  trains  to  stand  between  these 
tracks  as  the  train  approached,  and  that 
thla  was  the  usual  thing  for  persons  to  do 
who  expected  to  take  passage  on  south-bound 
trains,  and  this  custom  had  been  in  force 
ever  since  the  double  track  had  been  built 
up  to  the  time  of  appellant's  injury.  At  the 
time  the  passenger  train  was  flagged.  It  was 
about  a  quarter  of  a  mile  away,  while  the 
freight  train,  which  was  approaching  in  the 
opposite  direction,  was  then  about  one  mile 
distant  Appellant  and  Mr.  Esslg  did  not 
know  what  the  freight  would  do,  but  they 
got  between  the  tracks,  so  that  they  would 
not  miss  the  passenger  train,  and  that  they  did 
not  think  there  would  be  any  danger,  because 
they  supposed  the  passenger  train  would  stop 
for  the  passengers  to  get  on,  and  that  they 
thought  the  freight  train  would  stop  below 
the  public  crossing  near  the  depot,  for  the 
reason  that  the  lantern  had  been  waived  in 
plain  view  of  the  approaching  freight  .train, 
and  the  engineer  of  that  train  would  be 
aware  of  their  presence  and  purpose.  Ap- 
pellant and  Mr.  Esslg  did  not  cross  entirely 
over  to  the  west  side  of  the  track,  because 
there  was  a  ditch  there,  and  the  train  was 
a  vestlbuled  one,  and  the  cars  were  not  open- 
ed on  the  west  side,  and  the  passenger  train 
could  have  been  entered  only  on  the  east 
side.  Appellant  knew  tliat  the  passenger 
train  made  only  very  short  stops  at  McRae, 
and  he  feared  that  he  would  miss  the  train 
if  he  was  not  in  position  to  enter  It  immedi- 
ately after  It  stopped.  As  the  freight  train 
passed  the  passenger  train,  appellant  became 
panic-stricken  and,  although  Mr.  Esslg  sought 
to  restrain  him,  he  stepped  away  from  the 
freight  train  far  enough  to  be  struck  by  the  , 


beam  <»i  the  passenger  engine.  Had  he  re- 
mained standing  still,  as  Mr.  Esslg  did,  he 
would  not  have  been  injured;  but  he  stepped 
back  involuntarily  because  of  his  fright 

[2-4]  It  does  not  appear  whether  the  court 
directed  a  verdict  because  the  proof  failed 
to  show  that  the  railroad  company  was 
guilty  of  any  negligence,  or  because  It  did 
show  that  appellant  was  guilty  of  contribu- 
tory negligence ;  but  appellee  insists  that  tbe 
verdict  was  properly  directed  In  its  favor 
under  either  view.  We  think  the  Jury  might 
very  well  have  found  from  the  evidence  that 
appellant  should  not  have  gone  between  the 
trains,  and  such  a  finding  would  not  be  dis- 
turbed by  us.  But  we  cannot  say  that  the 
Jury  must  necessarily  have  taken  this  view 
of  the  evidence,  and  that  reasonable  minds 
could  not  fairly  reach  any  conclusion,  except 
that  appellant  was  guilty  of  contributory 
negligence.  The  Jury  must  have  found,  as 
testified  to  by  appellant  that  a  custom  ex- 
isted prior  to  bis  Injury  for  passengers  to 
stand  between  the  tracks  as  an  approaching 
train  was  being  flagged,  and  that  the  engi- 
neer of  the  freight  train  saw  or  f^ould  bare 
seen  appellant,  and  should  have  known  bis 
purpose  in  standing  between  the  tracks. 

The  law  sets  up  for  both  the  railroad  com- 
pany and  the  appellant  the  same  standard 
of  duty,  and  that  Is  to  exercise  ordinary 
care  to  avoid  the  Infliction  of  an  injury  and 
to  avoid  being  injured;  but  as  to  what 
would  be  ordinary  care  in  a  particular  ease 
depends  upon  the  exigencies  of  that  situa- 
tion. In  determining  the  questions  of  neg- 
ligence and  contributory  negligence  involved 
in  tills  case,  it  Is  proper  to  bear  in  mind  tbat 
both  appellant  and  the  operatives  of  tbe 
train  had  the  right  to  assume  that  the  other 
would  be  guilty  of  no  negligent  act  nor  be 
guilty  of  contributory  negligence.  Applying 
these  tests,  it  may  be  asked:  Would  a  rea- 
sonably prudent  man  have  had  the  right  to 
believe  that  an  invitation  was  extended  un- 
der the  circumstances  to  stand  between  the 
tracks  as  tbe  trains  approached  esuA  other? 
If  there  was  such  an  invitation,  then  there 
was  an  Implied  assurance  that  the  space  be- 
tween the  tracks  was  safe.  But  there  could 
be  no  such  Invitation  or  assurance  if  It  ap- 
peared to  a  reasonably  prudent  person,  ex> 
erclslng  ordinary  care  for  his  own  safety, 
that  it  was  not  safe  to  stand  between  tbe 
tracks;  that  is,  appellant  could  not  place 
himself  in  a  position  of  peril,  and  excuse 
himself  for  being  there  by  saying  that  he  was 
Invited  there,  if  it  was  apparent  to  him  in  the 
exercise  'of  ordinary  care  that  the  place  was 
dangerous.  And  if  he  knew  the  place  was 
dangerous  he  could  not  Justify  his  occupancy 
of  It  by  saying  that  he  did  so  for  tbe  pur- 
pose of  embarking  on  the  passenger  train 
when  It  stopped ;  and  this  Is  true,  even 
though  his  action  in  not  going  between  the 
trains  might  have  resulted  in  his  missing  tbe 
train.     Under  these  circumstances  such  >> 
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manlpnlatloii  of  tbe  trains  as  would  have 
cansed  appellant  to  fail  to  catch  the  train 
would  have  conferred  a  cause  of  action  on 
him  on  that  account;  but  the  fact  that  be 
would  have  had  this  cause  of  action  for  not 
behig  received  as  a  passenger  could  not  Jus- 
tify the  commission  of  a  negligent  act 

[5]  Before  there  could  be  any  recovery  in 
this  case,  it  would  be  necessary  for  the  Jury 
first  to  find  that  the  railroad  company  was 
guilty  of  some  negligence  in  the  operation  of 
Its  freight  train,  as  it  is  not  claimed  that 
there  was  any  negligence  in  the  operation 
of  the  passenger  train.  This  negligence  is 
said  to  c<H>slst  in  running  the  freight  train 
It  an  excessive  speed  under  the  circumstanc- 
es, and  in  falling  to  keep  a  proper  lookout, 
and  thereby  discovering  appellant's  presence 
between  the  tracks.  The  lookout  statute,  ap- 
proved May  26,  1911  (Laws  1911,  Pk  275),  has 
been  several  times  recently  construed  by  this 
court.  One  of  the  latest -of  these  cases  is 
that  of  Russell  v.  St  L.  S.  W.  Ry.  Co.,  113 
Ark.  353,  108  S.  W.  135.  In  this  case  we 
said  that  mere  proof  of  an  injury  to  a  per^ 
son  by'  the  operation  of  a  train  Is  insuffi- 
cient to  establish  liability  under  the  lookout 
statute,  and  that  there  must  be  proof  suflS- 
dent  to  warrant  the  finding  that  the  pres- 
ence of  the  injnred  party  could  and  would 
hare  been  known  to  the  operatives  of  the 
train,  and  the  injury  averted  by  the  keeping 
of  the  lookout  and  the  exercise  of  care 
after  discovering  the  presence  of  the  person 
in  periL  The  evidence  here  meets  the*  re- 
quirements of  that  case,  because  the  en- 
gineer on  the  freight  train  must  have  seen 
the  signals  with  the  lantern,  had  he  been 
keeping  a  lookout,  and  he  would  thereby 
have  been  charged  with  knowledge  of  the 
fact  that  appellant  was  standing  between  the 
tracks.  Appellant  did  not  know  how  far 
apart  the  trains  were  at  the  time  he  flagged 
the  passenger  train,  nor  did  he  know  what 
action  the  freight  train  would  take,  while 
the  engineer  of  the  freight  train,  of  course, 
knew  what  his  own  action  would  be,  and  had 
more  definite  information  about  the  distance 
between  the  trains  and  where  they  would 
probably  pass. 

It,  7]  We  think  it  cannot  be  said  as  a  mat- 
ter of  law  that  the  space  between  the  tracks 
was  necessarily  a  dangerous  one,  but  that 
this  is  one  of  the  questions  of  fact  which 
should  be  passed  upon  by  the  Jury.  In  de- 
termining that  question  the  Jury  would  have 
the  right  to  take  into  consideration  all  the 
facts  and  circumstances  in  proof.  Including 
appellant's  purpose  In  being  there  to  become 
a  passenger  and  his  conduct  while  the  trains 
were  passing.  If  the  place  was  necessarily 
a  dangerous  one,  then  appellant  was  guilty 
of  contributory  negligence  and  cannot  recov- 
er, whatever  may  have  been  his  purpose  in 
being  there.  But  if  the  place  was  not  neces- 
sarily dangerous,  but  was  made  dangerous 
onljr   by   the   rocking  and   swaying  of  the 


freight  train  on  account  of  its  speed,  then 
the  Jury  would  be  warranted  in  finding  that 
appellant  was  not  guilty  of  contributory  neg- 
ligence by  going  between  the  tracks.  In  that 
event  the  further  question  would  arise  as 
to  whether  or  not  he  was  guilty  of  contribu- 
tory negligence  in  not  standing  in  the  center 
of  the  space  betwe«>  the  tracks,  as  Mr. 
Bssig  did,  and  in  determining  this  question 
the  Jury  would  have  the  right  to  take  into 
consideration  the  conditions  existing  at  the 
time,  creating  an  emergency  wtdch  caused 
and  excused  the  fright  that  was  responsible 
for  his  act  in  stepping  back  in  the  way  of 
the  passenger  train. 

In  the  case  of  G.,  R.  I.  &  P.  Ry.  Co.  v. 
Stepp,  164  Fed.  785,  90  C.  0.  A.  481,  22  L. 
R.  A.  (N.  S.)  350,  the  facts  were  as  follows: 
There  were  double  tracks  running  east 
and  west,  with  a  space  between  of  10  feet, 
and  passengers  were  accustomed  to  get  off 
and  on  trains  on  the  north  track  on  the 
south  side.  As  deceased  reached  the  depot 
the  west-bound  train,  which  he  intended  to 
take,  pulled  in  and  stopped.  It  consisted  of 
six  coaches,  and  the  locomotive  was  at  a 
point  70  or  100  feet  west  of  the  depot  and 
was  emitting  smoke  and  steam,  which  was 
blown  across  the  south  track.  On  tills  south 
track  another  train  was  approaching  from 
tlie  west  Deceased  crossed  the  south  track 
and  endeavored  to  board  the  west-bound 
train ;  but  it  was  a  vestibuled  train,  and  the 
door  of  the  car  was  closed.  He  hurried  for- 
ward to  the  next  car,  and  found  tjiat  door 
also  dosed.  The  train  was  then  moving,  and 
deceased  held  to  the  handhold  and  tried  to 
get  on  the  train  while  it  was  in  motion.  Be 
liad  some  conversation  with  an  employ^  on 
the  rear  platform,  and  then  abandoned  his 
efiTorts  to  gain  admittance,  and  turned  to 
go  south  to  the  station  to  wait  for  the  next 
train.  The  second  step  brought  him  upon 
the  south  track,  where  he  was  struck  by  the 
other  train,  which  was  running  at  a  speed 
of  40  to  50  miles  per  hour.  The  railway 
track  was  straight  and  unobstructed  for  a 
distance  of  more  than  a  mile.  Upon  th^se 
facts  the  court  said: 

"It  was  also  for  the  jnry  to  say  whether  the 
defendant  was  guilty  of  oegliKenoe  in  running  its 
train  past  the  station  at  the  high  rate  of  speed 
which  is  admitted.  Our  attention  la  called  to 
numerous  cases  in  which  it  is  stated  that  rail- 
roads are  themselves  to  be  the  judges  of  the 
speed  at  which  they  will  ran  their  trains,  and 
that  their  judgment  as  to  the  proper  require- 
ments on  this  subject  cannot,  as  a  matter  (if 
law,  be  held  to  constitute  negligence.  In  the 
cases  In  which  the  language  was  used  the  situa- 
tion involved  the  speed  of  trains  in  the  open 
country,  and  as  to  those  situations  the  language 
was  entirely  proper.  But  negligence  depends  up- 
on circumstances.  It  is  too  plain  for  controver- 
sy that  railroads  cannot  be  given  an  unrestricted 
discretion  as  to  the  speed  at  which  the;  will  run 
trnins  through  station  grounds.  At  such  points 
railroads  must  operate  their  road  with  due  re- 
gard to  the  safety,  of  the  public,  and,  if  the 
matter  were  to  be  determined  as  a  matter  of  law, 
we  should  have  no  hesitancy  in  saying  that  it 
was  plainly  negligent  for  the  defendant  to  run 
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its  train  past  the  station  at  Randolph,  under  the 
conditions  existing  there  at  the  time,  at  the 
speed  of  40  milea  an  hour." 

And  discussing  the  question  of  deceased's 
contributor;  negligence,  the  court  further 
said: 

"Was  the  deceased  ruilty  of  contributory  neg- 
ligence in  failing  to  Took  and  listen  before  at- 
tempting to  cross  the  track  upon  which  he  met 
his  death?  It  is  conceded  that  he  took  neither 
of  these  precautions.  If,  however,  he  was  enti- 
tled to  the  rights  of  a  passenger  while  on  the 
platform,  he  was  not  required  to  do  so.  It  Is 
now  the  settled  rule  of  the  federal  courts  that 
passengers  using  station  premises  for  the  purpose 
of  takuig  or  leaving  trains  have  a  right  to  as- 
sume that  the  place  is  one  of  safety,  and  to  act 
upon  that  assumption.  While  they  are  not  ab- 
solved from  all  care,  they  are  not  required  to  ex- 
ercise that  high  degree  of  care  which  the  law  im- 
poses upon  travelers  when  approaching  the  inter- 
section of  a  highway  and  a  railroad.  The  trav- 
eler upon  the  highway  has  no  right  to  assume 
that  the  railroad  is  a  place  of  safety,  or  that 
trains  will  not  be  run  over  it  while  he  is  at- 
tempting to  pass.  On  the  contrary,  the  rule  has 
been  repeatedly  declared  that  such  a  crossing  is 
a  place  of  danger,  and  that  the  traveler  must 
approach  it  with  the  knowledge  that  the  com- 
pany may  at  any  time  be  moving  trains  over 
Its  road.  This  is  the  ground  of  the  difference 
between  the  rule  as  to  a  passenger  while  upon 
station  grounds  and  a  traveler  upon  the  high- 
way. The  one  has  the  right  to  believe  that  the 
place  which  he  is  using  is  one  of  safety,  while 
the  other  is  bound  to  know  that  the  place  which 
be  is  approaching  is  one  of  imminent  danger. 
Upon  the  basis  of  this  difference  the  rule  is  now 
firmly  established  that  a  passenger,  before  cross- 
ing a  track  while  taking  or  leaving  a  train,  is  not 
required,  as  a  matter  of  law,  to  look  and  listen 
for  approaching  trains.  He  is  simply  required 
to  exercise  reasonable  care  in  the  light  of  all  the 
circumstances  existing  at  the  time,  and  whether 
he  exercises  that  care  is  a  question  of  fact  for 
the  jury.  [Cases  cited.]  This  rule  is  based  up- 
on the  soundest  considerations  of  public  policy. 
While  taking  or  leaving  a  train,  the  attention  of 
passengers  is  necessarily  absorbed  in  a  multitude 
of  considerations,  which  make  It  impossible  for 
them  to  exercise  a  careful  watchfulness  for  ap- 
proaching trains.  There  is  usually  considerable 
noise  at  such  places.  Frequently  there  is  the 
meeting  or  leavuig  of  friends.  As  a  rule  there  is 
also  haste  and  confusion.  These  and  many  other 
familiar  circumstances  confuse  the  mind,  and 
render  watchfulness  impossible.  The  situation 
of  Mr.  Stepp  is  Itself  an  impressive  illustration. 
He  arrived  at  the  station  a  little  late,  and  has- 
tened to  take  the  train.  He  rushed  from  one 
platform  to  another  to  enter,  but  found  all  en- 
trance to  the  train  barred.  With  his  mind  be- 
wildered by  this  experience,  he  turned  to  go  to 
the  depot  to  wait  for  the  next  train,,  and  was 
immediately  struck  and  killed.  All  the  circum- 
stances mentioned  were  such  as  would  throw  the 
ordinary  person  off  his  guard,  and  to  bold  that 
one  so  situated  ought  to  exercise  the  same  care 


as  a  person  aTC>roachlng  a  highway  ciosmng 
would  be  to  confound  situations  that  are  funda- 
mentally different  and  encourage  carriers  to  dis- 
regard the  safety  of  the  public.^ 

In  the  case  of  Hays  v.  St  L.,  I.  M.  4  S.  B. 
Co.,  102  Ark.  160,  143  8.  W.  923,  It  was  said: 

"It  has  been  ruled  in  numerous  decisions  of 
this  court  that  it  constitutes  negligence  per  se 
for  a  person  to  go  upon  a  railroad  track  without 
looking  and  listening  for  approaching  trains,  ex- 
cept where  there  is  an  implied  invitation  to  go 
upon  the  track  without  taking  these  precaatioiu, 
or  where  the  situation  is  such  that  the  person 
is,  in  the  exercise  of  reasonable  care,  misled  into 
believing  that  no  engine  or  cars  are  expected." 

And  in  the  opinion  in  that  case  tbc  court 
quoted  wltb  approval  from  the  case  of  St  L., 
I.  M.  &  S.  B.  Co.  T.  Tomlinson,  69  Ark.  4S9, 
64  S.  W.  347,  the  following  language: 

"But  the  case  is  different  where  the  injured 
person  comes  on  the  track  by  the  invitation  of 
the  railway  company.  In  such  a  case  he  must 
still  exercise  ordinary  care;  but,  as  he  has  the 
right  to  rely  to  some  extent  upon  an  implied 
assurance  of  the  company  that  tb«  way  is  safe, 
the  courts,  not  knowing  to  what  extent  his  acts 
may  be  influenced  by  the  conduct  of  the  com- 
pany, cannot  in  such  a  case  say  as  a  matter  of 
law  that  the  mere  failure  to  look  and  listen  is 
such  negligence  as  precludes  a  recovery.  If, 
then,  a  passenger  or  nis  escort  is  injured  while 
attempting  to  pass  an  intervening  track  to  reach 
a  depot  or  train,  when  the  circumstances  justify 
him  in  believing  that  be  is  invited  by  the  compa- 
ny to  pass  over  the  track,  it  becomes  a  question 
for  the  jury,  after  considering  all  the  circum- 
stances, to  say  whether  or  not  he  is  guilty  of  a 
want  of  ordinary  care." 

While  we  recognize  this  as  a  border  line 
case  upon  the  question  of  liability,  we  are 
stuf  of  the  opinion  that  the  jury  should  have 
been  permitted  to  say  whether,  under  the  cir- 
cumstances, appellant,  in  the  exercise  of 
ordinary  care,  had  the  right  to  believe  that 
an  invitation  was  extended  to  him  to  occu- 
py the  space  between  the  tracks  as  these 
trains  approached  each  other,  and  If  the 
jury  should  so  find  they  may,  in  measuring 
appellant's  subsequent  conduct,  take  into 
consideration  the  implied  assurance  that  the 
operatives  of  both  trains  knew  of  his  pres- 
ence and  would  not  imperil  his  safety.  But, 
as  has  been  said,  the  Jury  would  have  no 
right  to  flfld  that  this  Invitation  had  been 
extended  to  become  a  passenger  in  the  man- 
ner attempted  by  appellant.  If  they  find 
that  this  attempt  imperiled  his  safety. 

The  judgment  of  the  court  below  will 
therefore  be  reversed,  and  the  cause  re- 
manded. 
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QDNTHEB  y.  CITI  OP  HOT  SPRINGS. 
(No.  174.) 

(Supreme  Court  of  Arkanaas.    Oct  18,  191S.) 

L  Irtoxicatino  Liouobs  €=»  10— License  to 
Skll— Power  to   Oontbol. 

Under  Kirby's  Dig.  §  5438,  giving  munid- 
pelitiei  power  to  licence,  regulate,  tax,  or  sup- 
press retail  dramshops,  and  also  wholesale  liquor 
dealers,  a  city  may  impose  a  license  fee  upon 
both  wholesale  and  retail  selling,  where  both  are 
conducted  by  the  same  person  in  the  same  room, 
and  aithougn  sections  O10&-6111,  providing  for 
the  levy  and  collection  of  a  state  and  county 
tax,  expressly  exempt  a  licensed  retailer  who 
wholesales  from  the  payment  of  the  wholesale  li- 
cense fee. 

[HM.  Note. — ^Por  other  cases,  see  Intoxicating 
Uqaors,  Cent.  Dig.  |{  7-12;  Dec.  Dig.  «=»10.] 

2.  Intoxicatino  Liquors  «=>4&— License  to 
Sell— Reason  A  BI.E  Fee. 
Where  the  statute  authorldng  municipali- 
ties to  license,  tax,  or  suppress  retailers  and 
wholesalers  of  liquor  fixes  no  maximum  fee 
which  may  be  charged,  an  ordinance  fixing 
the  license  fee  cannot  be  void  because  the  amount 
is  unreasonable. 

(Ed.  Note. — FV)r  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  S  48 ;  Dec.  Dig.  «=946.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

A.  J.  Gunther  was  coDvicted  of  violating 
an  ordinance  of  the  City  of  Hot  Springs. 
On  appeal  to  the  circuit  court,  he  was  again 
convicted,  and  he  ai^eals.     Affirmed. 

Appellant  was  convicted  for  violating  an 
ordinance  of  the  city  of  Hot  Springs  requir- 
ing wholesale  dealers  in  malt  liquors,  to  pay 
a  license  of  $300,  and  appealed  to  the  circuit 
court,  where  he  was  again  convicted,  from 
which  judgment  this  appeal  is  prosecuted. 
The  case  was  tried  upon  an  agreed  state- 
ment of  facts  and  the  ordinance  fixing  the 
license.  By  the  terms  of  the  ordinance  each 
wholesale  dealer  In  malt  liquors  was  re- 
quired to  pay  the  snm  of  $300  per  year. 

The  appellant  procured  from  the  connty 
court  a  license  authorizing  him  to  conduct  a 
dramshop  at  721  Central  avenue,  in  the  city 
of  Hot  Springs,  Ark.,  for  the  year  1914.  He 
also  procured  from  the  dty  a  license  to 
conduct  a  dramshop  at  the  same  place.  The 
building  in  which  be  was  authorized  to  re- 
tail liquors  under  said  licenses  consists  of 
one  storeroom  fronting  on  Central  avenue,  In 
said  dty,  and  running  through  to  Valley 
street,  and  was  used  both  as  a  saloon  or 
dramshop  and  as  a  storeroom  for  malt  liq- 
uors, which  he  sold  in  wholesale  quantities  to 
other  retail  liquor  dealers  In  the  dty,  in  bar- 
rels of  not  less  than  five  gallons  and  cases 
of  not  less  than  three  dozen  bottles.  He  did 
not  for  said  year  procure  a  license  as  a 
wholesale  dealer  in  malt  liquors,  either  from 
the  county  or  the  dty,  but  sold  said  liquors 
wholesale  from  his  storeroom  in  which  he 


conducted  a  retail  liquor  business  for  which 
be  bad  taken  out  licensa 

O.  Floyd  Huff,  of  Hot  Springs,  for  ap- 
pellant 

KIRBY,  J.  (after  stating  the  facts  as 
above).  The  sole  question  for  determination 
on  this  appeal  is  whether  a  city  can  re- 
quire of  a  dealer  engaged  In  selling  liquors 
wholesale  and  retail  from  the  same  store- 
room who  had  paid  license  as  a  retail  liqnor 
dealer,  both  city  and  county,  to  pay  license 
as  a  wholesale  dealer  in  malt  liquors. 

[1]  Munldpal  corporations  are  given  au- 
thority under  section  5438,  Kirby's  Digest 
(Act  May  23,  1901),  "to  license,  regulate,  tax 
or  suppress  •  »  •"  not  only  "tippling 
houses,  dramshops,"  but  also  "any  dealer  In 
wines  and  liquors,  by  the  quantity  or  other- 
wise, than  as  keeper  of  tippling  houses  and 
dramshops." 

After  It  was  dedded  In  Tuck  v.  Town  of 
Waldron,  31  Ark.  464,  that  the  act  of  1876 
did  not  authorize  dtles  and  towns  to  require 
persons  engaged  in  the  sale  of  wines  and 
liquors  by  the  quantity  or  otherwise  than  as 
keepers  of  tippling  houses  or  dramshops  to 
pay  license,  the  law  was  amended,  granting 
them  such  power. 

Blven  If  It  is  true,  as  contended  by  appel- 
lant, that  one  who  engages  In  business  as  a 
retail  liquor  dealer,  after  having  paid  the 
licenses  required  therefor,  may  engage  at  the 
same  place  In  the  sale  of  malt  liquors  whole- 
sale without  the  payment  of  the  state  and 
county  tax  or  license  as  a  wholesale  liquor 
dealer,  tt  does  not  follow  that  he  can  so 
engage  without  the  payment  of  the  license 
required  by  the  dty  as  such  wholesale  dealer. 

The  statute  of  March  31,  1887  (sections 
5109-6111,  Kirby's  Digest),  providing  for  the 
levy  and  collection  of  a  state  and  county 
tax  on  wholesale  dealera  In  malt  liquors,  ex- 
pressly excepts  from  its  provisions  those  who 
have  procured  retail  license  as  provided  by 
law.  The  dty  of  Hot  Springs  could  doubt- 
less have  made  such  an  exception,  but  It  has 
not  done  so,  and,  having  the  power  to  re- 
quire the  payment  of  both  licenses,  the  ap- 
pellant was  rightly  convicted  for  selling  malt 
liquors  wholesale  in  violation  of  the  ordi- 
nance, notwithstanding  they  were  sold  in 
the  same  room  in  which  his  retail  business, 
which  was  duly  licensed,  was  conducted. 

12]  Neither  is  there  any  merit  in  appel- 
lant's contention  that  the  ordinance  Is  void 
because  the  license  fee  required  is  unreason- 
able, since  no  price  is  fixed  in  the  statute 
authorizing  the  granting  of  licenses  to  whole- 
sale and  retail  liquor  dealers  by  municipali- 
ties. Wallace  v.  Cubanola,  70  Ark.  305,  68 
S.  W.  485 ;  'Slloam  Springs  v.  Thompson,  41 
Ark.  464. 

The  Judgment  Is  affirmed. 
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COOESBY  T.  HARTZEM..    (No.  1«4.) 
(Supreme  Court  of  Arkansas.     Oct.  18,  1016.) 

1.  Loos  AND  Logging  «=>3— Bona  Fide  Pub- 
0HA8EB— Notice— Evidence. 

Evidence  held  to  show  that  defendant 
bought  land  with  notice  of  plaintiff's  prior  par- 
chase  of  the  standing  timber. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  gf  1-5;   Dec.  Dig.  «S=32.] 

2.  Loos  AND  LoooiNO  «=32— Bora  Fide  Ptiii- 
OHASKH—NoTicB— Evidence. 

That  after  defendant  bought  land  he  not 
only  conceded  plaintiff's  ownership  of  the  timber 
thereon  and  agreed  to  cut  and  remove  it  for 
him,  but  did  so  as  to  part  of  it,  ia  corrobora- 
tion of  the  testimony  of  defendant's  vendor  that 
defendant  before  be  bought  naa  informed  of  the 
prior  sale  of  the  timber. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Gent.  Dig.  §|  1-5;   Dec.  Dig.  <S=32.J 

3.  Loos  AND  Logging  €=33  —  Purcbasb  or 
Standing  Tikbbr— Time  to  Remove— I  n- 
tebfebence. 

The  time  limited  to  a  purchaser  of  standing 
timber  to  remove  it  does  not  run  during  inter- 
ference with  his  operations  by  the  owner  of  the 
land. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  U  9-12;    Dec.  Dig.  «s>3.J 

Appeal  from  Sevier  (Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  George  Cooksey  against  E.  Ei  Hart- 
rell.  Decree  for  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

A.  D.  Du  Laney,  of  Asbdown,  for  appel 
lant.  Steel,  Lake  &  Head,  of  Xexarkana,  for 
appellee. 

Mcculloch,  G.  J.  AppelUnt  was  engag- 
ed In  the  timber  business  in  Sevier  county. 
Ark.,  and  on  October  4, 1912,  purchased  from 
one  J.  G.  Toung  the  timber  on  a  certain  quar- 
ter section  of  land.  Tonng  and  his  wife  ex- 
ecuted a  deed  on  that  date  conveying  the 
timber  to  api)ellant  and  giving  the  right  to 
cut  and  remove  the  same  for  a  period  of  two 
years.  The  deed  was  not  filed  for  record  un- 
til May  17,  1913,  and  In  the  meantime  Toung 
sold  and  conveyed  the  land  to  appellee  on 
February  18,  1913.  This  is  an  action  insti- 
tuted by  appellant  In  the  chancery  court  of 
Sevier  county  to  secure  an  Injunction 
against  appellee's  Interference  with  appel- 
lant's employte  in  cutting  and  removing  the 
timber.  It  is  alleged  in  the  complaint  that 
appellee  bad  notice  at  the  time  he  purchased 
the  land  from  Young  of  the  prior  sale  of  the 
tlmt>er  to  appellant,  and  that  In  August,  1913, 
he  entered  into  an  oral  agreement  with  ap- 
pellant's agent  whereby  he  agreed  for  a  stip- 
ulated price  to  remove  the  timber  for  appel- 
lant, and  also  agreed  that,  if  he  failed  to  do 
so  within  the  period  of  two  years  prescribed 
in  the  deed  of  Young  to  appellant,  the  time 
should  be  extended  for  another  year.  Ap- 
pellee in  his  answer  denied  that  be  had  any 
notice  when  he  purchased  the  land  of  the 


prior  sale  of  the  timber  to  appellant  l^e 
chancellor  decided  the  issues  in  appellee's 
favor,  and  dismissed  the  complaint  tox  want 
of  equity. 

[1-3]  We  recognize  the  rule  that  on  a  dis- 
puted issue  of  fact  in  a  chancery  cause  the 
finding  of  the  chancellor  should  not  be  dis- 
turbed, unless  found  to  be  against  the  pre- 
ponderance of  the  evidence,  but  in  this  case 
we  are  of  the  opinion,  after  a  careful  analysis 
of  the  testimony,  that  it  preponderates  clear- 
ly against  the  finding  ot  the  chancellor. 
Young  testified  positively  that  the  day  before 
he  sold  the  land  to  appellee  he  told  the  lat- 
ter that  the  timber  had  previously  been  sold 
and  was  owned  by  the  Neal  Springs  Lumber 
Company.  He  explained  that  the  reason  be 
made  that  statement  was  because  appellant 
wanted  the  deed  made  to  the  Neal  Springs 
Lumber  Company,  and  that  he  understood 
that  appellant  was  operating  in  some  way 
through  or  with  that  company.  At  any  rate, 
he  states  positively  that  he  told  appellee  that 
the  timber  had  been  sold.  Appellee  denied 
that,  but  admits  that  Young  told  lilm  that 
the  timber  on  a  three-acre  tract  of  land  Just 
across  the  creek  from  the  Umber  in  contro- 
versy was  owned  by  the  Neal  Springs  Lum- 
ber Company.  Young  has  no  Interest  In  this 
controversy,  so  far  as  appears  from  the  rec- 
ord, and,  in  addition  to  that,  he  is  strongly 
corroborated  by  other  testimony  which  shows 
that  In  August,  1913,  appellee  conceded  ap- 
pellant's ownership  of  the  timber  and  enter- 
ed into  an  agreement  with  tlie  appellant, 
through  his  agent,  Cleveland,  to  cut  and  haul 
the  timber  for  a  stipulated  price.  This  was 
about  two  months  after  the  appellant's  deed 
had  been  pat  on  record.  Appellee  did,  in 
fact,  cut  and  haul  a  lot  of  the  timber  for  ap- 
pellant and  received  pay  for  it  Some  of  the 
payments  were  as  late  as  December  10,  1913. 
Appellee  undertakes  to  explain  this  by  stat- 
ing that  at  the  time  he  made  the  concession 
as  to  appellant's  ownership  he  tbougfat  the 
deed  had  been  placed  of  record  before  his 
purchase;  but  the  fact  remains  that  he  not 
only  conceded  appellant's  ownership  and 
agreed  to  cut  and  remove  the  timber  for  the 
latter,  but  that  he  afterwards  did  cut  and 
haul  a  lot  of  It,  and  this  must  l>e  taken  as 
corroboration  of  the  testimony  of  Yonng  to 
the  effect  that  appellee  knew  when  he  pur- 
chased the  land  that  the  timber  had  previous- 
ly been  sold ;  in  other  words,  he  was  put  npon 
notice  of  appellant's  ownership,  and,  even 
though  the  deed  was  unrecorded,  his  gran- 
tor's prior  conveyance  to  ai^pellaut  must  pre- 
vail over  his  subsequent  purchase.  The  tim- 
ber deed,  even  though  unrecorded,  was  good 
between  the  parties  and  against  subsequent 
purchasers  with  notice.  The  testimony 
shows,  furthermore,  that  after  appellee  had 
failed  to  carry  ont  his  oral  agreement  to  re- 
move the  timber,  appellant  sent  a  crew  of 
men,  in  the  summer  of  1014,  on  the  land  to 
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cut  the  timber,  and  tbat  appellee  interfered 
with  them  and  caused  their  arrest  Appel- 
lant's time  to  remore  the  timber  was  limited, 
and  he  was  entitled  to  a  decree  restraining 
ai^IIee  from  interfering  with  the  operations 
of  removing  the  timber ;  and,  of  course,  the 
time  does  not  ran  against  appellant's  rights 
DoUl  the  interference  is  removed. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  in 
favor  of  the  appellant  in  accordance  with 
his  oomplaint. 


WEAVEB,  Coonty  Judge,  v.  KING.  (No.  176.) 
(Supreme  Court  of  Arkansas.  Oct  18,  1915.) 
L  High  WATS    «s»g5  —  Road    Ovebsexbs  — 

POWBBS   AND   DUTIKS. 

The  statutory  provision,  requiring  road  over- 
seers to  keep  their  roads  in  good  condition,  only 
requires  an  overseer  to  use  all  the  facilities 
{ranted  him  by  law  for  tbat  purpose,  and  di^es 
not  authorize  him  to  incur  an  indebtedness  in 
excess  of  the  revenues  of  his  district 

(Kd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  309-312 ;   Dec.  Dig.  <»s>95.] 

2.  HiQBWATB  ^=>96— Road  Ovkbskebs— Pow- 
ers AND  Duties. 

Kirby's  Dig.  f  7814,  which  is  a  part  of  the 
statute  providing  an  optional  system  of  working 
roads,  provides  that  at  the  time  the  county  court 
meets  to  levy  taxes  it  shall  consider  whether 
the  roads  shall  be  worked  and  bridges  built  as 
provided  by  that  act,  and  if  it  shall  so  order, 
the  order  snail  stand  for  12  months,  and  that  at 
the  end  of  12  months,  when  the  taxes  are  again 
to  be  levied,  if  the  court  desires  to  continue  to 
work  roads  and  repair  and  build  bridges  there- 
under, another  order  shall  be  made.  Section 
7318,  which  is  a  part  of  the  same  law,  provides 
that  no  contract  shall  be  made  by  the  county 
judge  or  county  court  for  the  building  of  bridg- 
es or  the  working  of  roads  until  after  the  county 
court  has  levied  the  taxes  for  roads  and  bridges, 
and  not  until  an  estimate  shall  be  made  of  the 
amount  of  money  that  will  be  raised,  and  tbat 
all  contracts  made  and  to  be  made  within  one 
year  from  the  date  of  the  levy  of  the  taxes  shall 
be  in  amount  not  to  exceed  the  estimated  levy. 
held,  that  no  indebtedness  should  be  made  by  a 
district  which  cannot  be  met  during  the  year  in 
which  it  was  incurred  and  while  the  law  is  in 
operation,  and  therefore  a  road  overseer  has  no 
authority  to  incur  an  indebtedness  for  work  on 
the  roam  of  his  district  in  excess  of  the  dis- 
trict's revenues. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  fS  309-812;   Dec  Dig.  «=95.] 

Appeal  from  Circuit  Court,  Franklin 
County;  James  Cochran,  Judge. 

Proceeding  by  T.  C.  King  against  William 
Weaver.  Coonty  Judge,  on  a  claim  against 
the  county.  Judgment  for  the  claimant,  and 
the  county  appeals.  Reversed  and  remand- 
ed, with  directions. 

Geo.  W.  Barliam,  of  Ozark,  for  appellant. 
Bobt  J.  White,  of  Paris,  for  appellee. 

SMITH,  J.  Appellee  was  overseer  of  road 
district  No.  24  of  Franklin  county,  and  filed 
a  claim  against  that  district  at  the  October, 
1914.  term  of  the  county  court  for  the  sum 
of  $813.97.    This  amount  was  made  up  of 


various  Items  for  hired  labor  and  teams 
and  fbr  appellee's  own  services,  it  being 
shown  that  appellee  bad  paid,  out  of  his 
own  funds,  the  amount  of  the  claims  for 
hired  labor  and  teams,  and  no  point  is  made 
of  the  manner  of  the  presentation  of  those 
claims.  The  claim  was  allowed  by  the  coun- 
ty court  In  the  sum  of  $142.99,  and  the  bal- 
ance disallowed.  An  appeal  was  taken  to 
the  circuit  court,  where  the  entire  claim  was 
allowed,  and  the  county  has  appealed  from 
that  judgment 

There  is  no  material  dispute  as  to  the 
facts  In  the  case.  The  roads  of  Franklin 
county  are  worked  under  the  optional  sys- 
tem of  working  roads  set  out  in  sections 
7290  to  7323  of  Kirby's  Digest,  known  as  the 
"Cotton  Road  Law."  At  the  July,  1914,  term 
of  the  county  court  a  meeting  of  all  the 
road  overseers  in  the  county  was  called, 
and  this  meeting  was  attended  by  appellee. 
At  this  meeting  each  road  overseer  was  ad- 
vised of  the  amount  of  money  In  the  county 
treasury  to  the  credit  of  his  district,  and 
appellee  was  advised  that  there  was  $142.99 
to  the  credit  of  his  district,  and  each  road 
overseer  was  directed  not  to  expend  any 
sum  In  excess  of  the  amount  In  the  treasury 
to  the  credit  of  his  district  The  roads  In 
district  No.  24  were  in  such  condition  that 
they  could  not  be  properly  worked  with  the 
said  sum  of  $142.99,  and  appellee  continued 
working  said  roads  and  repairing  them  until 
be  had  expended  the  full  amount  set  out  in 
the  claim,  which  he  filed  with  the  county 
court  for  allowance. 

[1]  It  Is  urged  that  the  directions  in  the 
statute  to  road  overseers  to  keep  their  roads 
in  good  condition  contained,  and  was  suffi- 
cient, authority  for  appellee  to  incur  the  in- 
debtedness evidenced  by  the  items  set  out 
in  the  claim  filed  for  allowance.  But  we 
do  not  agree  with  appellee  in  this  conten- 
tion. The  directions  to  road  overseers  to 
keep  their  roads  in  good  repair  cannot  be 
construed  to  confer  upon  the  overseers  the 
unlimited  authority  to  incur  any  expense 
necessary  for  this  purpose.  This  direction 
must  be  held  to  mean  that  he  shall  use  an 
the  fadllties  granted  him  by  law  tor  that 
purpose,  and  his  actions  must  be  governed 
by  the  law  under  which  he  operates. 

12]  This  system  of  working  the  roads 
known  as  the  "Cotton  Road  Law"  is  an  op- 
tional system,  and  does  not  obtain  in  any 
county  unless  tbat  county  shall,  at  the  meet- 
ing of  the  county  court  tor  the  purpose  of 
levying  taxes,  make  appropriate  orders  for 
putting  this  law  into  effect  Such  order, 
when  so  made,  stands  only  tor  a  period  of 
12  months,  and  unless  this  order  is  renewed 
at  the  following  meeting,  the  provisions  of 
this  Cotton  road  law  are  no  longer  effective, 
and  the  roads  must  thereafter  be  worked 
under  the  general  road  laws.  Section  7314 
of  Kirby's  Digest 
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Section  7318  of  Klrby's  Digest  U  a  part  of 
the  Cotton  road  law,  and  It  is  tbere  provided 
that  no  contract  shall  be  made  by  the  county 
Judge  or  county  court  for  the  building  of 
bridges  or  repairing  the  same,  or  for  work- 
ing roads,  until  after  the  county  court  has 
levied  the  taxes  for  roads  and  bridges  under 
this  act  for  the  ensuing  year,  and  then  not 
until  an  estimate  shall  be  made  of  the 
amount  of  money  that  will  be  raised  by  such 
levy  and  collection  for  roads  and  bridges 
within  12  months  of  the  date  of  levy,  and 
all  contracts  made  and  to  be  made  within 
one  year  from  date  of  the  levy  of  taxes  shall 
be  in  amount  not  to  exceed  the  estimated 
levy.  Section  7318  of  Kirby's  Digest  The 
letter  of  this  section  is  so  plain  that  we  need 
not  inquire  what  the  other  provisions  of  the 
act  are  to  aid  us  in  the  construction  of  that 
section.  But  if  such  inquiry  was  made,  it 
would  be  found,  as  we  have  shown  by  refer- 
ence to  section  7314  of  Kirby's  Digest,  that 
this  law  can  never  be  put  in  force  for  a 
longer  period  than  12  months,  and  that  when 
the  law  has  been  put  in  force,  the  order  to 
that  effect  must  be  renewed  annually,  and 
the  provisions  of  the  law,  therefore,  apply 
only  during  the  period  of  time  covered  by 
such  orders.  Consequently  no  indebtedness 
should  be  made  by  a  district  which  cannot 
be  met  during  the  year  in  which  it  was  in- 
curred and  while  the  law  is  in  operation. 
Monroe  County  v.  Brown,  177  S.  W.  43. 

We  conclude,  therefore,  that  the  road  over- 
seer had  no  authority  to  incur  the  Indebted- 
ness in  excess  of  the  district's  revenues,  and 
the  Judgment  of  the  court  below,  allowing 
this  excess,  must  be  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  the 
court  below  to  enter  a  Judgment  disallowing 
this  excess. 


HALIi  T.  GAGE.    (No.  168.) 
(Supreme  Court  of  Arkansas.    Oct  18,  1918.) 

1.  Appeal  and  Ebbob  «=3l(X)2  —  Bxvikw — 
Vebdict. 

In  an  action  for  damages  to  plaintiff's 
building  by  the  falling  of  a  wall  on  defendant's 
property,  plaintiff's  son  who  was  pecuninrily  in- 
terested in  the  building  gave  the  only  testimony 
as  to  the  amount  of  damage  which  was  not  con- 
tradicted. On  other  matters,  the  son  was  con- 
tradicted. Held,  that  a  judgment  on  a  verdict 
for  less  damages  than  the  amount  claimed  will 
not  be  disturbed,  on  the  ground  that  the  tes- 
timony as  to  damages  was  uncontradicted ;  the 
question  of  the  credibiUty  of  witnesses  being  for 
tbe  jury,  and  the  son's  credibility  being  affected 
by  his  interest  and  the  contradiction  of  his  oth- 
er testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3835-3937 ;  Dec.  Dig.  «s» 
1002.] 

2.  Appeal  ahd  Ebbob  «s»289— New  Tbiai/— 
Necessitt. 

An  assignment  of  error  complaining  that 
the  court  refused  to  allow  defendant  to  intro- 
duce evidence  to  prove  a  defense  cannot  be  con- 
sidered, where  not  made  a  ground  for  motion 


for  new  trial ;   the  matter  bdng  a  proper  mb- 
ject  for  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  |{  1891-1696 ;  Dec.  Kg.  «=» 
2o9.j 

Appeal  from  Circuit  Court,  Garland  (boun- 
ty; Scott  Wood,  Judga 

AcUon  by  J.  H.  Hall  against  Vlnce  Gage. 
From  a  Judgment  for  plaintUf,  plalnUfl  ap- 
peals, and  defendant  cros»«ppeal&    Affirmed. 

Davles  &  Davles,  of  Hot  Springs,  for  ap- 
pellant C.  Floyd  Huff,  of  Hot  Springs,  for 
appellee. 

HART,  J.  J.  H.  HaU  and  Vlnce  Gage  own- 
ed  adjoining  buildings  in  the  city  of  Hot 
Springs,  Ark.,  which  were  destroyed  by  fire 
on  September  1,  1913.  Hall  began  the  erec- 
tion of  a  new  building,  and  Just  after  it  was 
completed  the  wall  of  the  building  belonging 
to  Gage,  which  had  been  left  standing  after 
the  Are,  fell  over  and  crushed  the  new  build- 
ing of  Hall.  HaU  sued  Gage  to  recover  dam- 
ages, and  alleged  that  the  damage  to  his 
building  was  due  to  the  negligence  of  Gage  In 
leaving  his  wall  standing  after  the  fire.  This 
Is  the  second  appeal  In  the  case.  The  Judg- 
ment In  favor  of  the  defendant  was  reversed 
on  the  former  appeal,  and  reference  is  made 
to  that  opinion  for  a  more  extended  state- 
ment of  the  Issues.  See  Hall  v.  Gage,  172  S. 
W.  833,  U  E.  A.  1915C,  704.  On  a  retrial 
of  the  case  the  Jury  returned  a  verdict  for 
the  plaintiff,  Hall,  In  the  sum  of  $350,  and 
from  the  Judgment  rendered  Hall  has  duly 
prosecuted  an  appeal  to  this  court  Oage 
prosecuted  a  cross-appeal. 

[1]  The  plaintiff  In  his  complaint  asked  for 
damages  in  the  sum  of  $1,600.  The  Jury  re- 
turned a  verdict  In  his  favor  for  $500.  The 
plaintiff  then  asked  for  Judgment  for  the  full 
amount  notwithstanding  the  verdict  of  tbC 
Jury,  and  his  contention  here  Is  that  the  court 
erred  in  not  granting  his  request  In  other 
words,  he  contends  that  under  the  undisputed 
evidence  he  was  entitled  to  the  amount  sued 
for.  We  do  not  agree  with  him  in  this  con- 
tention. It  is  true  that  no  witness  testified 
as  to  the  amount  of  his  damages,  except  bis 
son,  and  that  the  Jury  might  have  found 
from  the  testimony  of  Hall's  son  that  he  was 
damaged  in  the  sum  of  $1,600,  the  amount 
sued  for.  But  we  do  not  think,  under  the  cir- 
cumstances, that  it  can  be  said  that  his  testi- 
mony was  undisputed.  The  plaintiff  himself 
did  not  testify,  and  it  appears  from  the  testi- 
mony of  his  son  that  the  son  was  Interested 
with  his  father  In  the  building  which  was  de- 
stroyed. Both  the  questions  asked  by  plain- 
tifTs  counsel  and  the  answers  made  by  the 
son  indicate  that  the  son  was  greatly  inter- 
ested in  the  building,  and  was  therefore  di- 
rectly interested  in  the  result  of  the  lawsuit 
Moreover,  the  witness  described  the  C(»ditlou 
of  the  walls  and  the  kind  of  building  which 
had  been  erected  by  his  father  and  himself. 
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In  otber  words,  by  tbe  testimony  elicited 
from  him  oa.  hia  direct  examination  and  crves- 
ezamtnatlOD  the  Jury  were  fully  informed  as 
to  the  character  and  kind  of  building  erected 
and  the  probable  damage  thereto. 

TherB  was  the  added  circumstance  that  tbe 
witness  had  testifled  as  to  otlier  material  is- 
sues, and  had  l>een  flatly  contradicted  by  the 
eTldence  adduced  In  belialf  of  the  defendant 
Hie  jury  were  the  sole  judges  of  the  credi- 
bility of  the  witnesses,  and  In  weighing  their 
testimony  had  a  right  to  bellere  all  or  a  part 
of  the  testimony  of  any  witness.  They  had 
the  right  to  receive  tliat  part  (tf  the  testi- 
mony wlilch  they  belieyed  to  be  true,  and  to 
reject  that  part  which  they  believed  to  be 
false.  When  all  these  circumstances  are  con- 
sidered, we  do  not  think  it  can  be  said  tliat 
the  testimony  adduced  In  I>ehalf  of  the  plain- 
tifl  was  uncontradicted,  and  that  for  that 
reason  the  judgment  should  be  reversed,  or 
that  judgment  should  l>e  rendered  here  in  be- 
half of  the  plalntifF  for  the  full  amount  sued 
for. 

[2]  On  the  part  of  the  defendant  It  Is  con- 
tended that  the  Judgment  should  be  revers- 
ed, I>ecanse  he  offered  to  prove  that  his  wall 
had  been  blown  down  by  an  unusually  vio- 
lent windstorm,  and  thereby  occasioned  the 
damage  to  plaintifTs  Imilding,  and  tlje  court 
refused  to  allow  blm  to  make  this  proot  We 
cannot  pass  upon  this  contention  of  the  de- 
fendant. He  did  not  file  a  motion  for  a  new 
trial,  and  hence  we  cannot  review  the  al- 
leged assignment  of  error.  The  assignment 
complained  of  was  a  proper  subject  for  a  bill 
of  exceptions;  but,  not  having  been  made  a 
ground  for  a  motion  for  a  new  trial,  we  can- 
not consider  It  here.  Prairie  Creek  Coal  Min- 
ing Ca  V.  Klttreil,  106  Ark.  138,  153  S.  W. 
80;  Thomas  v.  Jackson,  105  Ark.  353,  151  S. 
W.  521.  Many  other  decisions  might  tie  cit- 
ed, but  the  question  has  l>een  so  thoroughly 
settled  by  this  court  that  further  citation  of 
authority  is  not  necessary. 

It  follows  that  the  judgment  most  be  af- 
firmed. 


OKLAHOMA  STATE  BANK  v.  BANK  OF 

CENTRAL  ARKANSAS  «t  aL 

(No.  166.) 

(Supreme  Court  of  Arkansas.     Oct  18,  1916.) 

1.  MoRET  Received  €=99— Foixowirq  Funds 
—Rights  of  Innocent  Pabtieb. 

Money  which  has  been  misappropriated  or 
obtained  by  fraud  and  afterwards  paid  to  an  In- 
nocent party  cannot  be  recovered. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  {  31 ;  Dec.  Dig.  <e=39.] 

2.  Banks  and  Banking  <8=3l56— Coujcotionb 
—Bank  as  Aoent— Recovbbino  Back. 

M.  executed  a  note  which  was  sent  to  a 
bank  for  collection.  He  drew  a  draft  on  plain- 
tiff in  fiiTor  of  W.,  who,  acting  as  his  agent  and 
participating  in  the  fraudulent  scheme,  deposited 
It  with  such  bank  for  collection  with  instructions 
to  credit  the  amount  to  M.  or,  as  claimed  by  him, 
to  apply  it  on  the  note.    M.  by  false  representa- 


tions indueed  plaintiff  to  pay  this  draft  and  it 
was  placed  to  M.'s  credit  on  the  books  of  the 
bask.  Thereafter  plaintiff  informed  the  bank's 
cashier  that  M.'s  conduct  in  the  transaction  was 
wrongful,  and  asked  that  tbe  deposit  be  not  dis- 
tarl)ed  until  a  suit  could  be  commenced.  W. 
thereafter  directed  tbe  bank  to  apply  the  amount 
collected  on  the  note,  and  the  cashier  stated  that 
this  would  be  done,  indorsed  the  note  as  paid, 
and  charged  M.'s  account  with  the  amount,  but 
subsequently  erased  the  indorsement  and  credited 
the  amount  back  to  M.  Beld,  that  the  bank 
collected  the  draft  as  M.'s  agent,  even  assuming 
that  it  was  directed  to  apply  the  amount  collect- 
ed on  the  note,  and  the  amount  being  recover- 
able by  plaintiff  from  M.,  was  likewise  recover- 
able from  the  bank,  even  though  the  bank  by 
placing  the  funds  to  M.'s  credit  constitnted  itself 
his  debtor  to  that  extent 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  IMg.  U  539-646;  Dec.  Dig.  «=» 
156.] 

3.  Banks  and  Banking  «=9l66  —  Coixko- 

TioNs— Recovbbino  Back. 

Upon  receiving  notice  that  payment  of  the 
draft  was  wrongfully  obtained,  it  was  the  bank's 
duty  to  hold  the  funds  as  those  of  plaintiff,  anil 
It  had  no  right  to  pay  them  out  to  another  party, 
and  hence,  though  the  acts  of  the  cashier  would 
have  constituted  an  appropriation  of  such  funds 
to  the  payment  of  the  note  had  they  stood  to  the 
credit  of  M.,  the  funds  belonging  to  plaintiff 
the  bank  could  not  be  held  to  the  appropriation 
of  the  funds  to  the  payment  of  the  note,  but  had 
a  right  to  withdraw  such  attempted  appropria- 
tion and  plaintiff  and  not  the  holder  of  the  note 
was  entitled  to  the  funds. 

[£!d.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {S  671-573,  583-585 ;  Dec. 
Dig.  <S=»165.] 

Appeal  from  Ijonoke  Ghancei7  Court;  Jno. 
B.  Martineau,  Chancellor. 

Action  by  the  0.  M.  Keys  Commission 
Company  against  T.  J.  Muse  and  others.  In 
which  a  writ  of  garnishment  was  served  <« 
the  Bank  of  Central  Arkansas.  £^om  a  de- 
cree in  favor  of  plaintiff,  the  defendant  Okla- 
homa State  Bank  appeals.     Affirmed. 

Geo.  M.  Chapline,'Of  Lonoke,  and  John  W. 
Newman,  of  Little  'Ro<^  for  ai9)eUant  W. 
A.  Leach,  of  Lonoke,  for  appellees. 

McCULLOCH,  a  J.  This  action  was  in- 
stituted in  the  circuit  court  of  Lonoke  coun- 
ty, and,  after  the  issues  were  joined  by  the 
pleadings,  the  case  was  by  agreement  of 
parties  transferred  to  the  chancery  court  of 
that  county  and  proceeded  there  to  a  final 
decree.  Tbe  plaintiff,  O.  M.  Keys  Commis- 
sion Company,  a  corporation  doing  business 
at  Bast  St  Louis,  IlL,  claims  an  Indebtedness 
against  defendant  T.  J.  Muse  in  tbe  sum  of 
$1,166.30,  of  which  the  sum  of  $1,150  was 
incurred  by  a  draft  drawn  by  Muse  on  said 
plalntUI  In  favor  of  one  Ben  Wlldman,  which 
said  draft  was  deposited  by  Wlldman  tor 
collectloii  with  tbe  garnishee,  Bank  of  Cen- 
tral Arkansas,  at  Lonoke,  and  paid  by  the 
plaintiff  to  said  gamisbee.  R.  F.  Johnson  and 
Oklahoma  State  Bank,  a  banking  Institution 
of  Ada,  OkL,  were  both  joined  as  defendants, 
and  a  writ  of  garnishment  was  issued  and 
served  on  the  Bank  of  Central  Arkansas.    It 
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was  alleged  In  tbe  complaint  that  the  defend- 
ant Mnse  fraudulently  represented  to  the 
plalntift  that  said  draft  was  drawn  for  the 
price  of  oattle  purchased  and  Bhijwed  to  plain- 
tiff, and  that  the  draft  was  drawn  for  the 
purpose  of  obtaining  funds  to  pay  a  note  of 
Muse  to  Johnson  which  had  been  sent  for 
collection  by  the  Oklahoma  State  Bank  to 
the  Bank  of  Central  Ariumsas.  It  is  further 
alleged  that  Johnson  was  the  owner  of  the 
note,  and  that  be  was  aware  of  the  design  of 
Muse  to  obtain  money  from  the  plaintiff  on 
false  representations  concerning  the  pur- 
chase of  cattle  In  order  to  secure  the  pay- 
ment of  the  draft  for  use  in  applying  on  the 
note.  Defendant  Oklahoma  Stale  Bank  fil- 
ed an  answer  and  cross-complaint  claiming 
to  be  the  owner  of  the  note  referred  to  in 
the  complaint  by  assignment  from  Johnson, 
and  alleging  that  said  sum  of  $1,150,  togeth- 
er with  the  additional  sum  of  $220  also  re- 
ceived by  tbe  Bank  of  Central  Arkansas 
from  Muse,  had  been  applied  on  the  note, 
and  prayed  for  Judgment  against  tlie  Bank 
of  Central  Arkansas  for  the  amount  so  ap- 
plied on  the  note,  but  which  had  not  In  fact 
been  remitted  to  said  Oklahoma  State  Bank. 
The  facts  of  the  case  as  developed  in  the 
testimony  are  as  follows:  The  plaintiff  was 
engaged  in  the  cattle  commission  business  at 
East  St  Ixtuis,  and  defendant  Muse,  who 
was  operating  as  a  cattle  buyer  in  Okla- 
homa and  Arkansas,  opened  up  an  account 
with  the  commission  company  for  advances 
of  money  on  payment  of  tbe  drafts  drawn  on 
shipments  of  cattle  which  were  to  be  sold  on 
the  market  by  the  commission  company  for 
Muse.  On  September  23,  1913,  Muse  drew 
a  draft  on  the  plaintiff  in  favor  of  Ben  Wild- 
man  for  $1,150,  and  deposited  the  same  for 
collection  with  the  Bank  of  Central  Arkan- 
sas. The  amount  of  this  draft  was  passed 
to  the  credit  of  Muse  on  that  day  by  the 
Bank  of  Central  Arkansas,  and  the  draft 
was  forwarded  for  collection  and  promptly 
paid  by  plaintiff  on  presentation.  Muse  ex- 
ecuted his  negotiable  promissory  note  to  de- 
fendant R.  h\  Johnson  for  the  sum  of  $1,550, 
dated  June  26,  1913,  and  payable  October  1st 
after  date.  Johnson  assigned  the  note  be- 
fore maturity  to  the  Oklahoma  State  Bank, 
and  on  September  4,  1913,  Oklahoma  State 
Bank  forwarded  the  note  to  the  Bank  of 
Central  Arkansas  for  collection.  This  was 
done  at  tlie  suggestion  or  upon  the  direction 
of  Muse.  Tbe  note  was  sent  in  the  regular 
course  of  business  with  the  usual  instruc- 
tions concerning  the  collection  and  return 
of  the  funds.  Wlldman  testified  tliat,  when 
he  deposited  tbe  draft  with  the  Bank  of 
Central  Arkansas  for  collection,  he  Instmct- 
ed  the  cashier  to  credit  the  same  upon  the 
note;  but  tltat  statement  is  disputed  by  tbe 
cashier,  who  in  his  testimony  says  that  the 
instructions  were  merely  to  credit  the 
amount  to  Mnse,  which  be  did,  and  furnished 
Wildman  a  deposit  slip  showing  such  a  cred- 


it to  the  account  of  Muse.  On  October  3d  the 
cashier  of  the  Oklahmna  State  Bank  ad- 
dressed a  communication  to  the  Bank  of  Cen- 
tral Arkansas  concerning  tbe  Muse  note 
which  had  been  sent  for  c<riIection,  and  In- 
quired what  amounts,  if  any,  had  been  paid 
on  the  note,  and  what  was  thought  ot  tbe 
prospect  for  an  early  collection.  The  cash- 
ier of  the  Bank  of  Central  Arkansas  answer- 
ed, stating  that  a  draft  on  St.  Louis  for  |1,- 
150  had  been  sent  for  collection,  and  that  tbe 
cashier  thought  that  "everything  will  be  all 
right  this  week."  It  appears  from  the  testi- 
mony that  at  that  time  the  Bank  of  Central 
Arkansas  had  received  a  report  of  the  pay- 
ment of  the  St.  Louis  draft,  and  that  tbe 
money  was  then  standing  on  the  books  of  the 
bank  to  the  credit  of  Muse. 

Plaintiff  sent  one  of  its  agents  to  Arkansas 
to  look  into  the  affairs  of  Muse,  and  said 
agent  visited  Des  Arc,  where  Muse  had  been 
buying  cattle,  and  also  went  to  Lonoke  on 
October  19th  and  called  to  see  the  cashier 
of  the  Bank  of  Central  Arkansas  and  inform- 
ed him  of  the  conditicm  of  Muse's  acconnt 
with  plaintiff  and  that  Muse's  conduct  in 
the  transaction  was  wrongful.  This  agent 
also  Informed  the  cashier  of  the  Bank  of 
Central  Arkansas  that  a  suit  against  Maae 
would  be  Instituted,  and  asked  that  the  de- 
posit to  Muse's  credit  be  not  disturbed  until 
after  the  papers  could  be  gotten  out  for  a 
suit.  Wlldman  called  up  the  Bank  of  Cen- 
tral Arkansas  from  Des  Arc  on  October  20th 
and  gave  instructions  to  apply  the  amount 
of  the  $1,150  collection  on  the  Muse  note. 
This  was  done  by  Wildman  upon  instructions 
of  Muse.  Wlldman  testified  that  Muse  in- 
structed him  to  do  so,  and  that  statement  Is 
not  controverted.  The  cashier  made  reply  to 
Wildman  that  it  would  be  done.  The  state- 
ment of  the  cashier  was  that  he  replied,  "All 
right"  The  cashier  thereupon  made  a  pencil 
Indorsement  on  the  back  of  the  note  as  fol- 
lows: "Paid  $1150.00,  10—20—13."  The 
cashier  also  made  out  a  charge  slip  directing 
the  sum  of  $1,150  to  be  charged  to  Muse  on 
his  account.  He  placed  the  charge  slip  on 
the  hook,  and  the  bookkeeper  subsequently 
entered  it  up  on  Muse's  account  charging 
him  with  $1,150.  On  tbe  night  of  Octoba 
20tti,  the  castiler  consulted  the  attorney  of 
the  bank,  who  told  him  that  in  view  of  tbe 
prospect  of  a  suit  he  bad  better  not  remit 
the  proceeds  to  the  Oklahoma  State  Bank, 
but  should  hold  tbe  same  for  farther  develop- 
ment This  suit  was  Instituted  on  October 
21,  1913,  and  the  writ  of  garnishment  was 
served  on  the  Bank  of  Central  Arkansas  on 
that  date.  The  next  day  (October  22d),  the 
cashier  erased  the  pencil  indorsement  on  the 
note  and  caused  the  bookkeeper  to  credit  the 
sum  of  $1,150  back  to  Muse,  and  the  account 
stands  in  that  shape  to  this  date.  There  was 
also  a  credit  of  $220  to  Muse's  account  in 
addition  to  tbe  $1,160,  and  the  chancellor 
rendered  a  decree  In  favor  of  the  Oklahoma 
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State  Bank  for  said  amount  of  $220,  and  tbat 
sum  baa  thus  been  eliminated  from  the  con- 
trorenr.  Tbe  chancellor  decided  that,  at 
the  time  the  garnishment  was  served,  the 
funds  standing  to  the  credit  of  Muse  had  not 
been  applied  on  the  note  owned  by  the  Okla- 
homa State  Bank  and  were  therefore  subject 
to  the  plaintiff's  garnishment 

The  evidence  establishes  beyond  controver- 
sy the  fact  that  Muse  induced  the  plaintiff 
t)7  false  representations  to  pay  the  draft 
which  he  had  drawn  in  favor  of  Wildman, 
and  the  evidence  is  also  convincing  that 
WHdman,  who  acted  as  agent  of  Muse,  par- 
ticipated In  the  fraudulent  scheme  to  secure 
tbe  money  from  plaintiff.  There  Is,  however, 
no  testimony  tending  to  show  that  the  de- 
fendant Oklahoma  State  Bank  participated 
In  this  fraud,  or  that  it  was  not  an  innocent 
imrcbaser  of  tbe  Muse  note  for  value  before 
maturity.  There  is  nothing  in  the  record 
that  would  warrant  a  flndlug  against  the 
good  faith  of  the  Oklahwna  State  Bank  In 
the  transaction. 

[11  It  Is,  as  contended  by  counsel  for  ap- 
pellant, well  settled  by  the  authorities  that 
money  which  has  been  misappropriated,  or 
which  has  been  obtained  by  fraud  and  aft- 
erwards paid  U>  an  Innocent  party,  cannot  be 
recovered.  Holly  v.  Missionary  Society,  180 
U.  8.  284,  21  Sup.  Ct  395,  46  L.  Ed.  531. 
This  results  from  the  well-established  rule 
tbat  money  cannot  be  recovered  from  one 
who  In  good  faith  took  It  In  the  due  course 
of  business.  The  reason  on  which  tbe  rule 
Is  founded  is  stated  by  the  New  York  Court 
of  Appeals  in  the  case  of  Hatch  v.  National 
Bank,  147  N.  T.  184,  41  N.  E.  403,  as  fol- 
lows: 

"Thia  doctrine  goes  upon  the  ground  that  mon- 
ey baa  no  earmarks ;  that  in  general  it  cannot  be 
identified  as  chattels  may  be ;  and  that  to  per- 
mit in  every  case  of  the  payment  of  a  debt  an 
inquiry  as  to  the  source  from  which  the  debtor 
derived  tbe  money,  and  a  recovery  if  shown  to 
have  been  dishonestly  acquired,  wonld  disorgan- 
ize all  business  operations  and  entail  an  amount 
of  risk  and  uncertainty  which  no  enterprise  could 
bear.  Tbe  rule  is  founded  upon  a  sound  general 
policy,  as  well  as  upon  tbat  principle  of  justice 
which  determines,  as  between  innocent  parties, 
npon  whom  the  loss  shonid  fall  under  the  exist- 
ing circumstances." 

[2, 1]  But  If  we  give  full  force  to  those 
well-settled  principles,  their  operation  does 
not  prevent  plaintiff  from  recovering  the 
funds  which  It  was  Induced  by  fraud  to  pay 
out  It  is  shown  by  the  evidence  that  Wild- 
man  was  the  agent  of  Muse  in  the  transac- 
tion and  participated  in  the  latter's  fraudu- 
lent scheme  to  draw  a  draft  and  Induce  the 
plaintiff  to  pert  with  Its  funds  In  payment 
thereof.  Wildman  indorsed  the  draft  and 
turned  It  over  to  the  Bank  of  Central  Arkan- 
sas, and  that  bank,  according  to  the  testi- 
mony of  the  cashier,  received  the  money  for 
collecti<»  and  credit  to  the  account  of  Muse. 
In  other  words,  the  Bank  of  Central  Arkan- 
sas became  the  agent  of  Muse  for  the  col- 
lection of  the  draft,  and  when  it  received 


the  money  it  received  it  as  Muse's  agent 
The  case  la  really  no  stronger  If  we  accept 
Wildman's  statement  that  he  delivered  the 
draft  to  the  Bank  of  Central  Arkansas  for 
collectl<Hi  and  credit  on  the  note,  for  even 
in  that  event  the  Bank  of  Central  Arkan- 
sas was  the  agent  of  Muse  for  the  purpose  of 
collection,  and  it  remained  the  funds  of  Muse 
until  it  was  actually  appropriated  In  the 
manner  directed.  Now,  the  Bank  of  Central 
Arkansas,  as  before  stated,  when  It  receiv- 
ed the  funds  from  plaintiff,  received  them 
as  the  funds  of  Muse ;  and  if  plaintiff  Is  en- 
titled to  recover  the  funds  from  Muse,  on 
account  of  the  payment  having  been  wrong- 
fully procured  by  frauduluent  mlsrepresenta- 
tlons,  it  can  also  recover  from  the  Bank  of 
Central  Arkansas  as  Muse's  agent  The  fact 
that  the  bank  placed  tjtse  funds  to  Muse's 
credit  even  though  it  thereby  constituted  it- 
self the  debtor  of  Muse  to  that  extent  did 
not  change  the  character  of  the  transaction 
so  8US  to  prevent  the  plaintiff  from  recovering 
the  funds  as  long  as  the  same  were  held  by 
the  bank.  As  soon  as  the  plaintiff  gave  no- 
tice to  the  bank  that  the  payment  of  the 
draft  had  been  wrongfully  obtained,  it  was 
the  duty  of  the  bank  to  hold  the  funds  as 
those  of  the  plaintiff,  and  there  was  a  right 
of  action  as  for  money  had  and  received 
against  the  bank  from  that  moment  Ar- 
kansas National  Bank  v.  Martin,  110  Ark. 
678,  163  S.  W.  705. 

The  proof  in  this  case  is  that  the  day  be- 
fore the  cashier  of  the  Bank  of  Central  Ar- 
kansas attempted  to  appropriate  the  funds  to 
the  note  held  by  the  Oklahoma  .State  Bank, 
plain  tiff's  agent  gave  notice  to  the  cashier 
of  the  Bank  of  Central  Arkansas  of  Muse's 
wrongful  conduct  which  procured  the  pay- 
ment of  the  draft  Accordiug  to  the  testi- 
mony of  the  cashier,  there  was  enough  said 
to  him  by  the  plaintiff's  agent  to  put  him 
upon  notice  that  the  funds  had  been  wrong- 
fully procured,  and  under  those  circumstanc- 
es the  bank  had  no  right  to  pay  the  funds 
out  to  another  party.  Arkansas  National 
Bank  v.  Martin,  supra;  Carroll  Co.  Bank 
V.  Rhodes,  69  Ark.  43,  63  S.  W.  68.  In  other 
words,  under  the  proof  which  establishes  be- 
yond dispute  that  the  payment  of  the  funds 
was  Induced  by  fraud,  the  funds  remained 
in  ftict  the  property  of  the  plaintiff  as  the 
true  owner,  and,  from  the  time  that  the 
Bank  of  Central  Arkansas  received  Informa- 
tion concerning  the  truth  of  the  transac- 
tion, it  knowingly  held  money  which  belong- 
ed to  tbe  plaintiff  and  not  to  Muse.  The  tes- 
timony of  the  cashier  is  that  he  made  a 
pencil  memorandum  on  the  note  showing  the 
payment  of  the  sum  of  $1,150,  and  he  charg- 
ed that  sum  on  Muse's  account  He  states 
that  the  reason  he  made  the  indorsement  in 
pencil  was  that  he  did  not  regard  it  as  final 
until  he  was  ready  to  make  a  remittance 
of  the  money  and  cancel  the  note.  If  the 
funds  had  In  fact  been  the  property  of  Muse, 
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those  acU  of  the  cashier  would  have  consti- 
tuted an  appropriation  of  the  funds  to  the 
payment  of  the  note,  for  the  funds  stood  to 
the  credit  of  Muse  on  the  books  of  the  bank, 
and  Muse,  through  his  agent,  gave  direc- 
tions to  make  the  appr<K)riatlon  in  that  way. 
Daniel  v.  St  liouis  National  Bank,  67  Ark. 
223,  54  S.  W.  214;  Nineteenth  Ward  Bank 
T.  First  National  Bank  of  South  Weymouth, 
184  Mass.  49,  67  N.  B.  670;  First  NaUonal 
Bank  of  Birmingham  t.  Gilbert,  123  La.  845, 
49  South.  593,  25  U  R.  A.  (N.  S.)  631,  131 
Am.  St  Rep.  382;  note  to  Virginia-Carolina 
Chemical  Co.  r.  Steen,  34  L.  B.  A.  (N.  S.) 
734 ;  2  Michie  on  Banks  &  Banking,  p.  1414 ; 
Howard  t.  Walker.  92  Tenn.  462,  21  S.  W. 
897. 

But  an  altogether  different  question  is  pre- 
sented when  we  consider  the  transaction  in 
the  light  of  the  fact  that  the  funds  did  not 
really  belong  to  Muse  and  ought  not  to  have 
been  appropriated  to  the  payment  of  the 
note,  for  the  casliier  of  the  bank  had  re- 
ceived notice  at  that  tinie  that  the  funds 
were  the  property  of  the  plaintiff,  and  there- 
fore he  had  the  right  at  any  time  before  the 
note  was  canceled  and  the  funds  remitted 
to  the  Oklahoma  State  Bank  to  withdraw 
the  erroneous  appropriation,  which  he  did 
and  thereafter  held  the  funds  for  the  plain- 
tiff as  the  rightful  owner.    The  case  stands 


the  same  as  if  the  cashier  had  attempted  to 
appropriate  funds  of  any  other  indiridual 
to  the  payment  of  the  note  and  had  gone 
far  enough  to  make  the  pencil  Indorsement 
on  the  note  but  had  decided  not  to  do  so  and 
refrained  from  forwarding  the  funds.  Cer- 
tainly the  bank  would  not  under  these  cir- 
cumstances be  held  to  the  appropriation  of 
the  funds  of  .another  person  to  the  payment 
of  this  note ;  and,  as  we  have  seen  that  these 
funds  did  in  fact  belong  to  the  plaintiff  and 
not  to  Muse,  the  right  of  the  cashier  to  with- 
draw the  attempted  appropriation  for  tlw 
payment  of  the  note  still  existed. 

The  Bank  of  Central  Arkansas  was  first 
brought  Into  the  case  as  garnishee,  but  it 
was  made  a  defendant  to  the  cross-complaint 
and  the  cause  was  by  consent  transferred  to 
equity,  and  the  bank,  as  well  as  all  other  par- 
ties, was  treated  as  a  proper  party  to  the 
action.  We  overlook,  therefore,  the  form  In 
which  the  liability  of  the  bank  was  originally 
raised  and  look  to  the  substance  of  the  con- 
troversy as  shown  by  the  proof.  Our  concln- 
sion  is  that  upon  those  facts  the  plniDtifl 
was  entitled  to  recover  the  funds,  and  that 
defendant  Oklahoma  State  Bank  is  not  en- 
titled to  the  funds  which  had  been  wronj^ful- 
ly  secured  from  the  plaintiff  by  Muse's 
fraudulent  conduct 

The  decree  is  therefore  affirmed. 
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WELLS  FABGO  &  CO.  ▼.  BENJAMIN. 

(No.  2774.) 

(Snpreme  Court  of  Texas.     Oct  27,  1915.) 

L  Nbouoknce   «=>141— iNerntucTTONS— Con- 

TSIBDTORT    NbOUGENCB— CEAKOE. 

In  an  action  for  personal  injuries,  where 
the  pleadings  and  evidence  raise  the  issue,  the 
defendant  is  entitled  to  have  a  charge  given, 
grouping  the  facts  upon  which  he  relies  to  es- 
tablish contributory  negligence;  such  being  a 
substantial  right  which  should  be  accorded  him. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  Si  382-399;    Dec.  Dig.  <S=9l41.] 

2.  Kkolioence    ®=»136— Ikstbuctiohs— Con- 

TBIBUTOBT  NEOLIOENCE. 

In  an  action  for  personal  injories  sustained 
by  plaintiff  by  being  struck  by  a  box,  which  fell 
from  a  truck  of  defendant,  defendant's  instruc- 
tions on  contributory  negligence  were  properly 
refnsed,  where  they  failed  to  include  the  element 
of  contribution  to  the  injury  received. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  277-353 ;   Dec  Dig.  <8=»13a.] 

3.  Nboliobnck  €=3lS&— Contbibutobt  Nbo~ 

LIQENCE   —  ANTIOIFATION    —   QUESTION      OF 

Fact. 
Wher«,  in  an  action  for  personal  injuries 
caused  by  a  box  falling  from  a  truck  of  defend- 
ant upon  plaintiff  at  a  railway  station,  reason- 
able minds  might  differ  under  the  evidence 
whether  plaintiff  anticipated  the  danger  of 
standing  or  walking;  near  the  loaded  truck,  the 
question  whether  his  act  in  so  doing  was  negli- 
gence contributing  to  the  injury  was  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  U  277-353;   Dec  Dig.  <S=»13e.] 

4.  Appeal  and  Errob  €=216 — CoNTBiBtJTOBT 

NeGLIOENCE  —  iNSTHrCTION  —  APPROACH   TO 

Pacts— Dttty  or  Defendant. 

Where,  in  an  action  for  personal  injuries, 
the  court  gave  a  correct  charge  upon  the  issues 
of  contributory  negligence,  whether  it  applied 
the  law  to  the  facts  as  directly  as  necessary  will 
not  be  determined,  since  its  failure  was  a  mere 
error  of  omission,  and  it  was  defendant's  duty, 
if  dissatisfied,  to  present  a  correct  charge  more 
directly  applying  the  law  to  the  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <8s»216;  TWal,  Cent  Dig.  H 
627,  62a] 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Snpreme  Judicial  District. 

Action  by  W.  S.  Benjamin  to  recover  for 
personal  Injuries  against  Wells  Fargo  &  Co. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals (165  S.  W.  120),  affirming  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
flrmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, Beard  &  Davidson,  of  Marsball,  and 
Tonng  &  Stlnchoomb,  of  Lmigview,  for  plain- 
tiff In  error.  S.  P.  Jones,  of  Marshall,  for 
defendant  In  error. 

TANTIS,  J.  W.  S.  Benjamin,  the  defend- 
ant In  error,  recovered  a  judgment  against 
Wells  Fargo  &  Co.,  plaintiff  In  error,  for 
personal  Injuries  alleged  to  have  been  sus- 
tained In  October,  1911,  while  he  was  on 
the  platform  of  the  Texas  &  Pacific  Railway 
Company,  at  Its  p&ssenger  station  at  Mar- 
shall, Tex.,  where  he  had  gone  to  make  In- 


quiry at  the  ticket  otRca  about  passengw 
rates  covering  a  trip  which  he  bad  in  con- 
templatloiL  While  on  the  platform,  a  box 
fell  from  one  of  the  plaintiff  In  error's  loaded 
trucks,  and  struck  him  in  the  right  temple, 
from  which  his  Injuries  are  alleged  to  have 
resulted. 

Two  grounds  of  negligence  were  alleged  to 
be  the  proximate  cause  of  the  Injuries  com- 
plained of:  One,  that  the  plaintiff  in  error 
negligently  loaded  said  truck  so  as  to  permit 
and  cause  the  box  or  crate  to  fall  from  the 
same;  the  other,  that  the  plaintiff  in  error. 
Its  agents,  servants,  and  employes,  negligent- 
ly handled  and  operated  and  managed  said 
truck  In  such  manner  and  way  as  to  cause 
the  said  box  or  crate  to  fall  from  the  truck 
and  strike  the  plaintiff. 

The  plaintiff  In  error,  being  the  defendant 
in  the  trial  coatt,  pleaded  In  defense  con- 
trltNitory  negligence  on  the  part  of  the  de- 
fendant In  error,  Benjamin,  It  alleging  that 
he  was  guilty  of  ccMitributory  negligence  In 
that  he  walked  or  stood  by  the  truck  of  the 
plaintiff  In  error  at  such  dose  proximity 
thereto  as  to  permit  a  crate  or  box  to  fall 
off  of  the  truck  upon  him;  also,  it  alleged 
the  Injury  to  be  the  result  of  an  unavoid- 
able Occident,  In  which  it  alleged  Chat  none 
of  its  employes  were  guilty  of  negligence.  It 
also  pleaded  assumed  risk,  but  the  evidence 
did  not  warrant  a  submission  of  this  Issue 
to  the  Jury,  and  no  cmnplalnt-ls  made  here 
of  the  failure  to  submit  such  Issue. 

[1]  The  verdict  and  judgment  are  assailed 
because  the  court  refused  to  give  plaintiff  In 
error's  special  charges  Nos.  10,  12,  and  13. 
The  refusal  to  give  these  special  charges 
presents  the  only  questions  for  our  determi- 
nation, since  we  approve  the  conclusions 
reached  by  the  Court  of  Civil  Appeals  upon 
each  of  tiie  other  assignments.  It  is  con- 
tended by  the  plaintiff  In  error  that  It  was 
entitled  to  have  a  charge  given  grouping  the 
facts  upon  which  It  relied  to  establish  con- 
tributory negligence,  and  that  these  charges 
did  so.  There  can  be  no  doubt  but  that  In  a 
proper  case  this  is  the  correct  rule,  where 
the  pleading  and  evidence  make  the  issue, 
and  where  such  is  the  case,  it  is  a  substantial 
right  which  should  be  accorded  the  litigant 
It  is  unnecessary  for  us  to  determine  wheth- 
er such  issue  was  raised  by  the  pleading 
and  evidence  in  this  case,  In  view  of  the 
c<mcliusion  we  have  reached  with  reference 
to  the  accuracy  of  the  charges  requested. 
When  a  correct  charge  In  such  a  case  Is  pre- 
sented, it  should  be  given ;  but  an  erroneous 
charge,  of  course,  should  be  refused.  Wheth- 
er the  charges  requested  In  this  case  were 
correct  presents  the  main  question  for  our  de- 
termination. 

[J]  Defendant  In  error's  special  charge  No. 
10  Is  as  follows: 

"Yon  are  instructed  that  if  you  find  from 
the  evidence  that  the  plaintiff  was  walking  or 
standing  by  the  moving  truck,  at  the  time  he 
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°waB  struek,  and  that  a  person  of  ordinary  care, 
nnder  the  same  circumstances,  would  not  have 
valked  or  stood  by  it,  you  wiU  find  for  the  de- 
fendant, regardless  of  whether  or  not  you  find 
that  one  or  more  of  the  employes  of  the  defend- 
ant was  iroilty  of  negligence  in  loading  the  truck 
or  handling  it" 

This  charge  falls  to  require  the  Jury  to 
find  that  the  negligence  of  the  plalatlff,  if 
the  Jury  found  that  he  was  negligent,  proxi- 
mately contributed  to  his  injuries.  It  in- 
structs the  Jury,  in  substance,  that  if  the 
plalntliar  was  negligent,  in  the  manner  set 
oat,  to  find  for  the  defendant.  But  to  find 
the  defendant  In  error  guilty  <tf  negligence 
would  not  authorize  the  defeat  of  his  re- 
covery. If  the  defendant  negligently  Inflicted 
Injuries  upon  him,  he  sbonld  not  be  permit- 
ted to  recover  If  he  himself  was  guilty  of 
negligence  which  proximately  contributed  to 
his  injuries;  but,  assuming  that  be  was 
guilty  of  negligence,  this  fact  would  be  no 
bar  to  his  recovery  If  It  did  not  proximately 
contribute  to  his  Injuries.  If  each  party  to 
the  suit  was  guilty  of  negligence,  then  It 
became  a  question  for  the  Jury  to  determine, 
the  trial  being  had  before  a  Jury,  whose  neg- 
ligence proximately  caused  the  injury.  The 
charge  requested  did  not  permit  the  Jury  to 
determine  this  question.  It  amounted  to  a 
peremptory  charge  in  favor  of  the  plaintiff  in 
error,  to  the  effect  that  if  the  defendant  in 
error  was  guilty  of  negligence,  then  such 
nej^gence  would  defeat  his  recovery  wheth- 
er it  proximately  caused  or  contributed  to 
his  injuries  or  not  This  could  not  be  right. 
It  would  manifestly  be  a  denial  of  Justice  to 
defeat  bis  recovery  on  account  of  bis  own 
negligence  if  in  fact  it  did  not  cwtribute  to 
bis  Injuries.  It  la  right  and  Just  that  one 
whose  wrongful  act  causes  a  loss  to  be  suf- 
fered should  bear  that  loss,  rather  than  that 
It  should  be  borne  by  one  who  is  blameless. 
And  one  who  was  at  fault,  but  whose  fault 
was  futile  In  the  result  which  followed, 
should  not  be  defeated  In  favor  of  the  one 
whose  wrong  actually  produced  the  injury. 

[3]  There  would  be  no  warrant  tor  a  charge 
In  wblcb  the  court  withdrew  from  the  Jury 
a  question  of  fact  and  setUed  It  cmclusively 
as  a  matter  of  law,  unless  tbe  facts  were 
such  that  all  reasonable  minds  would  agree, 
and  none  differ  on  tbe  subject,  We  hardly 
think  it  could  be  said  that,  nnder  the  facts 
and  circumstances  of  this  case,  aU  reasonable 
minds  would  agree  that  if  Benjamin  was 
guilty  of  negligence  by  being  near  the  truck, 
such  negligence  proximately  contributed  to 
his  injuries.  One's  act  Is  only  a  proximate 
cause  of  an  injury  when  it  could  have  been 
reasonably  anticipated  by  him  that  some  such 
injury  would  result  from  such  act  Now, 
who  should  determine,  tbe  court  or  tbe  Jury, 
whether  It  was  in  contemplation  of  Benjamin 
that  if  he  stood  near  tbe  truck  he  would 
probably  be  injured?  Plainly  it  is  a  ques- 
tion of  fact,  to  be  determined  from  the  evi- 
dence introduced,  and,  being  a  question  of 
tact,  It  was  a  jnry  question,  and  tbe  trial 


court  would  have  no  authority  In  law  to  de- 
cide It 

In  this  connection,  it  might  be  well  to  call 
attention  to  the  fact  that  no  evidence  was 
offered  tending  to  prove  any  special  informa- 
tion tbe  defendant  in  error  bad  as  to  tbe 
danger  of  being  Injured  If  he  stood  or  walk- 
ed near  the  truck.  Tliere  was  no  evidence 
to  show  that  be  bad.  In  bis  entire  life,  known 
or  heard  of  any  one  being  injured  by  stand- 
ing or  walking  near  a  loaded  truck,  on  a  de- 
pot platform,  or  by  allowing  a  loaded  truck 
to  pass  near  him.  So  far  as  this  record 
shows,  there  was  nothing  In  the  experience 
of  his  life  that  would  convey  information  to 
him  which  would  act  as  a  warning  that  be 
should  avoid  passing  near  a  loaded  truck, 
or  should  avoid  permitting  one  to  pass  near 
him.  The  record  Is  silent  as  to  any  fact 
that  would  cause  him  to  contemplate  Injury 
In  going  near  the  truck,  or  In  permitting  It 
to  pass  near  him.  And  to  the  ordinary  per- 
son it  might  seem  entirely  safe  to  pass  near 
a  loaded  truck  on  a  depot  platform,  or  to 
allow  one  to  pass  near  him,  since  he  should 
not  presume  the  negligent  handling  thereof, 
or  expect  an  unavoidable  accident  connected 
therewith,  and  especially  if  it  be  that  hla 
own  experience,  as  well  as  the  experience  of 
the  traveling  public,  with  which  he  was  fa- 
miliar, has  bem  such  as  to  advise  him,  that, 
instead  of  being  attended  with  danger,  sudi 
accidents  are  of  rare  occurrence,  and  seldom, 
it  ever  within  bis  knowledge,  have  resulted 
in  Injury.  At  least,  under  such  circum- 
stances, It  Is  a  question  about  which  reason- 
able minds  might  differ  as  to  whether  he 
should  have  anticipated  danger  of  being  In- 
jured. And  when  reasonable  minds  might 
differ  about  it,  we  are  rightfully  denied  the 
privilege  of  declaring  the  act  or  omission  to 
be  negligence  as  a  matter  of  law.  In  such  a 
case  the  question  is  one  of  fact,  and  is  with- 
in the  peculiar  province  of  tbe  Jury  to  de- 
termine. 

It  clearly  follows  that  said  special  charge 
was  erroneous,  and  It  was  not  error  on  tbe 
part  of  tbe  trial  court  to  refuse  to  give  It 
H.  &  T.  O.  Ry.  Co.  V.  Kelly,  13  Tex.  Civ. 
App.  1,  84  S.  W.  808,  46  S.  W.  863;  G.,  C.  * 
S.  P.  Ry.  Co.  V.  Mangham,  29  Tex.  Civ.  App. 
486,  69  S.  W.  80;  Railway  Company  v.  Rog- 
ers, 91  Tex.  62,  40  S.  W.  956. 

The  same  vice  is  contained  In  the  plain- 
tiff in  error's  special  <^arge  No.  12.  It  in- 
structs the  Jury,  In  its  concluding  clause, 
that : 

"If  ^ou  find  from  the  evidence  that  a  person 
of  ordinary  care,  under  the  same  circumstances, 
would  have  avoided  walking  or  standing  is 
such  close  proximity  to  the  truck  that  a  crate 
or  box  falling  therefrom  would  strike  him,  yon 
will  find  for  the  defendant" 

Tbe  plaintiff  in  error  would  not  be  en- 
titled to  a  verdict  in  its  favor  upon  this  find- 
ing. If  the  jury  found  in  its  favor  for  all  it 
contended,  It  would  only  find  that  tbe  plain- 
tiff vras  guilty  of  negligence  in  standing  near 
the  truck.    It  requires  more  than  this  to  de- 
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feat  Ua  recovery,  If  he  is  otberwlae  entitled 
to  ona  It  wonld  take  the  fortlier  finding 
tliat  sodi  negligence  contributed  proximately 
to  bis  injuries  In  order  to  ortltle  the  plain- 
tiff in  error  to  defeat  his  alleged  canse  of 
action  on  the  ground  of  contributory  negli- 
gence. 

Tbe  plaintiff  in  error's  special  diarge  No. 
13,  whose  refusal  is  complained  of,  contains 
the  same  identical  error.  It  instructs  the 
Jury,  in  its  last  sentence,  as  follows: 

"If  yon  find  from  the  evidence  that  the  plain- 
tiff failed  to  see  tbe  approaching  truci,  with 
the  load  thereon,  or  that  be  saw  the  said  truck 
SDd  its  load,  but  took  no  notice  of  It,  but  you 
further  find  that  a  person  of  ordinary  care,  ait- 
Dated  as  the  plaintiff  was  when  the  truck  was 
approaching  bun,  would  have  seen  tbe  said  load- 
ed track,  and  would  have  avoided  walking  or 
standing  in  sucb  close  proximity  to  it  as  to 
be  struck  by  a  falling  crate  or  box,  you  will  find 
for  the  defendant,  regardless  of  whether  or  not 
any  of  its  employes  were  guilty  of  negligence." 

A  verdict  against  the  defendant  in  error  is 
leqnired  l>7  this  charge,  regardless  of  wheth- 
er the  plaintiff's  negligence  in  the  particulars 
specified  in  said  charge  contributed  proxi- 
mately to  the  injury. 

[4]  The  trial  court  gave  a  correct  charge 
upon  these  issues  of  contributory  negligence. 
Whether  it  applied  tlie  law  to  the  facts  as  di- 
rectly as  necessary  we  need  not  determine, 
sloce  if  it  failed  in  tills,  it  was  an  error  of 
omission,  and  if  the  plaintiff  in  error  want- 
ed a  more  elaborate  charge  thereon,  or  a 
more  direct  application  of  the  law  to  the 
fticta,  it  was  its  duty  to  present  a  correct 
special  charge  covering  the  issues  Involved. 
Under  such  circumstances,  if  tbe  requested 
charge  is  erroneous,  the  court  should  refuse 
it,  and  it  would  not  constitute  emyr  to  do  so. 
Bailway  ▼.  Mangham,  29  Tex.  Civ.  App.  486, 
89  S.  W.  80;  RaUway  v.  Byas,  12  Tex.  Ov, 
App.  657,  35  S.  W.  22 :  RaUway  t.  Shleder, 
88  Tex.  166,  30  S.  W.  002,  28  U  R.  A  638. 

We  cmidnde  that  the  judgment  of  the 
Court  of  Civil  Appeals,  and  that  of  the  dis- 
trict court,  should  be  affirmed;  and  It  Is  so 
ordered. 


COULTRESS  v.  CITY  OP  SAN  ANTONIO 
etaL    (No.  2743.) 

(Supreme  Court  of  Texas.    Oct  27,  1915.) 

1.  Makdavus  4=3lO— When  -Afplicablb  — 

PLAIW   DtJTT. 

Mandamus  will  not  He  to  compel  action  by 
the  coarta,  unless  the  duty  to  act  is  plain. 

[Kd.  Note. — For  other  cases,  see  Mandamus, 
<3ent  Dig.  f  37 ;    Dec.  Dig.  <S=»10.] 

2.  CouBTS   €=3247  —  Cebtxfication  to   8tt- 

PBEMB  COUBT^-CONIXICT. 

Rev.  St  1011,  art  1623,  providing  that 
where  a  Court  of  Civil  Appeals  arrives  at  a  de- 
cision ia  conflict  with  a  prior  decision  of  an- 
other C!onrt  of  Civil  Appeals,  It  shall  certify 
tbe  question  of  law  with  the  record  to  the  Su- 
preme C!ourt  for  adjudication,  requires  the  cer- 
tificate to  be  aiade  only  when  the  decision  is  in 
direct  conflict  with  a  prior  decision;  tbe  test 
l>eing  whether  "one  would  operate  to  overrule 
the  other  if  l)oth  were  rendered  by  tbe  same 


coort,"  and  the  cases  mast  be  the  same  as  to 
facts,  pleading,  and  evidence,  to  require  tbe  cer- 
tificate. 

f  E!d.  Note.— For  other  cases,  see  Courts,  Cent 
Di?.  JS  487,  749,  751-754.  757.  759,  760,  762- 
764;   Dec.  Dig.  «=>247.] 

3.  Courts  iS=>247— Cebtitication  to  Supbemb 
CouBT  —  Pbevious  Conflictino  Decisions 

— COKSTBOCTION. 

A  decision  of  a  Court  of  Civil  Appeals, 
holding  that  a  policeman,  wrongfully  diacbarg- 
ed,  could  not  recover  salary  subsequently  accru- 
ing, held,  under  the  pleadings,  issues,  and  evi- 
dence, and  the  peculiar  provisions  of  the  San 
Antonio  city  charter,  not  in  conflict  with  the 
Cabiness  and  the  Albers  Cases,  in  which  similar 
relief  was  granted,  but  under  different  charter 
provisions,  so  as  to  require  certification  to  the 
the  Supreme  Court" 

[Ed.  Note.— For  other  cases,  see  Coarta,  Cent 
DiK.  51  487,  749,  751-754,  757,  759,  760,  762- 
764;  Dec.  DIr.  ig=s>247;  Appeal  and  Error, 
Ont  Dig.  1 1778.] 


Action  by  James  (Joultress  against  the  City 
of  San  Antonio  and  others.  Original  applica- 
tion for  mandamus,    Writ  denied. 

D.  A  McAsklll,  Joseidi  Ryan,  and  Thea 
E.  Simmang,  all  of  San  Antonio,  for  relator. 
George  R.  Gillette  and  Robt  O.  Harris,  both 
of  San  Antonio,  for  resp<Nident& 

HAWKINS,  J.  This  action  grows  oat  of 
City  of  San  Antonio  v.  Coultress  (Civ.  App.) 
169  S.  W.  917.  Therein  the  county  court  for 
dvil  cases  rendered  judgment  in  favor  of 
Coultress,  but  the  Court  of  Civil  Appeals  for 
the  Fourth  Supreme  Judicial  District  revers- 
ed that  judgment  and  rendered  judgment  In 
faror  of  the  dty.  Thereupon  Coultress  filed 
therein  an  application  for  a  writ  of  error, 
which  application  we  dismissed  for  want  of 
jurisdiction,  pursuant  to  the  views  of  a  ma- 
jority of  this  court  as  ennndatel  in  Cole 
V.  State  ex  reL  Cobolinl,  170  S.  W.  1(B6,  the 
case  having  originated  in  a  county  court 
bUDseqtieiitly,  by  motion  in  said  Court  t>f  Civ* 
il  Appeals,  Coultress  sought  to  have  that 
court  certify  to  this  court  certain  questions 
of  law  which,  said  motion  urged,  had  been 
dedded  differently  by  other  Courts  of  CivU 
Appeals  of  this  state;  but  said  motion  was 
overruled,  and  those  questions  have  not  been 
certlfled.  Following  said  refusal  to  certify 
relator  instituted  here  this  original  proceed- 
ing, under  article  1623,  R.  S.  1911,  praying 
for  a  writ  of  mandamus  directed  to  said 
Court  of  ClvU  Appeals,  and  the  Justices 
tiiereof,  requiring  them  to  certify,  for  our  de- 
termination, those  questions,  which,  for  con- 
venience, may  be  divided,  as  follows: 

(1)  "Whether  the  petition  In  this  case  is  good 
on  general  demurrer." 

(2)  "And,  if  appellee^  under  the  allegationa 
of  said  petition,  was  an  officer  under  the  state 
law,  charter  and  ordinances  of  the  city  of  San 
Antonio,   regularly  appointed   and  qualified." 

(3)  "And  the  further  question  whether,  under 
the  allegations  of  said  petition,  the  removal  of 
appellee  (Coultress)  by  the  city  marshal  is  in 
compliance  with  section  17  of  the  city's  charter, 
providing  that  only  the  mayor  can  legally  so 
remove,  and  therefore  if  it  is  material  whether 
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appellee  was  an  officer  or  only  an  employe  or 
servant  of  the  city,  in  a  suit  for  recovery  of  sal- 
ary, BO  long  as  he  was  not  removed  by  the  may- 
or in  accordance  with  said  section  17." 

Ab  grounds  for  mandamus  relator  alleges 
that  said  decision  of  said  Court  of  Ciril  Ap- 
peals In  the  Coultress  Case  Is  In  conflict  with 
the  decision  of  the  Court  of  dvll  Ai^ieals  for 
the  Ftftli  District  In  City  of  Parte  v.  Cabl- 
ness,  44  Tex.  CIt.  App.  587,  98  S.  W.  925,  and 
wltb  the  dectelon  of  the  Court  of  CSvU  Ap- 
peals for  the  First  District  in  City  of  Hous- 
ton V.  Albers,  32  Tex.  Clr.  App.  70,  73  S.  W. 
1085.  The  dty  of  San  Antonio  has  not  an- 
swered, but  the  Chief  Justice  and  the  Asso- 
ciate Justices,  respondents,  answered,  Joint- 
ly, by  general  demurrer  and  special  excep- 
tions, and  t^  general  and  special  denial  of 
the  existence  of  such  conflict  upon  any  ques- 
tion of  law. 

[11  It  te  well  settled,  under  our  decisions, 
and  generally,  that  unless  the  duty  is  plain, 
mandamus  will  not  lie.  Glasscock  t.  Com- 
missioner, 3  Tex.  SI,  and  cases  cited;  Ar- 
berry  v.  Beavers,  6  Tex.  457,  66  Am.  Dec. 
791 ;  Durrett  v.  Crceby,  28  Tex.  688 ;  Tabor 
▼.  Comniissloner,  29  Tex.  608;  Railway  t. 
Jarvls,  80  Tex.  456,  15  S.  W.  1089;  Teat  v. 
McGaughey,  85  Tex.  478,  22  S.  W.  802 ;  De 
Poyster  v.  Baktr,  89  Tex.  15S,  84  S.  W.  106 ; 
Erp  v.  Roblson,  165  S.  W.  180,  decided  April 
2,  19i3,  not  yet  ofilelally  reported. 

[2]  Assuming,  in  favor  of  relator,  the  suf- 
ficiency of  his  petition  for  mandamus,  we 
come  directly  to  the  vital  issue  as  to  wheth- 
er, within  the  meaning  of  artlde  1623,  R.  S^ 
any  such  "conflict"  really  exista  If  such  con- 
flict does  exist,  mandamus  should  be  award- 
ed; otherwise  the  writ  should  be  denied. 
Article  1623  Is  as  follows: 

"Wherever,  in  any  cause  at  any  time  pending 
in  any  of  the  Courts  of  Civil  Appeals  of  the 
several  supreme  judicial  districts  of  the  state 
of  Texas,  any  one  of  said  courts  may  arrive  at 
an  opinion  in  the  decision  of  any  such  cause 
that  may  be  in  conflict  with  the  opinion  hereto- 
fore rendered,  or  hereafter  rendered,  by  some 
other  Court  of  Civil  Appeals  in  this  state  on 
any  question  of  law,  and  such  Court  of  Civil 
Appeals  refuses  to  concur  with  the  opinion  so 
rendered  by  such  other  Court  of  Civil  Appeals, 
it  shall  be  the  duty  of  such  court  failing  to  con- 
cur with  the  opinion  in  conflict  with  the  opinion 
so  arrived  at  by  such  court  through  its  clerk, 
to  transmit  the  question  of  law,  dul^  certitied 
to,  involved  in  the  cause  wherein  said  conflict 
of  opinion  has  arisen,  together  with  the  record 
or  transcript  in  such  cause,  to  the  Supreme 
Court  of  the  state  of  Texas  for  adjudication  by 
the  Supreme  Court." 

Whatever  difficulties  may  arise,  in  a  par- 
ticular instance,  In  applying  this  article  of 
the  statute,  we  regard  Its  meaning  and  legal 
effect  as  plain  and  well  settled.  The  sole 
duty  which  It  imposes  upon  a  Court  of  Civil 
Appeals  arises  only  when  a  decision  of  tlut 
court  upon  a  questi<w  of  law,  actually  involv- 
ed in  a  cause  before  it,  te  in  direct  conflict 
with  the  decision  of  another  Court  of  Civil 
Appeals  upon  that  very  question  of  law,  aris- 
ing upon  an  issue  actually  involved  in  a  cause 
before  it ;  the  test  being  whether  "one  would 


operate  to  overrule  the  other  In  case  they 
were  both  rendered  by  the  same  court." 

As  long  ago  as  1896,  upon  an  application 
for  a  writ  of  error,  in  construing  article  911, 
R.  S.  1895,  afterward  article  1522,  B.  S.  1911, 
whi<*  was  amended  by  Acts  1913,  p.  107  (Ver- 
non's Sayles"  Ann.  Civ.  St  1914,  art  1522), 
thte  court  said: 

"In  this  case  the  judgment  of  the  district  court 
was  reversed  and  the  cause  remanded.  Although 
the  cause  is  sent  back  with  instructions,  the  de 
cision  of  the  Court  of  Civil  Appeals  does  not 
settle  the  case ;  nor  is  it  so  averred  in  tlie  peti- 
tion for  the  writ  of  error.  But  in  order  to  show 
jurisdiction  in  this  court  it  is  alleged  that  the 
decision  of  the  Court  of  Civil  Appeals  is  in  con- 
flict with  certain  decisions  of  this  court  on  two 
propositions  announced  in  the  opinion.  We 
have  examined  the  cases  cited  in  support  of  the 
averment;  and,  while  we  find  that  there  may 
be  some  apparent  inconsistency  between  the 
propositions  stated  in  the  opinion  in  the  pres- 
ent case  and  those  announced  in  the  cases  refer- 
red to  in  the  petition,  we  think  that  the  present 
case  is  distinguishable  from  either  of  those  cited, 
and  that  there  is  not  that  well-defined  conflict 
between  them  which  is  necessary  to  give  this 
court  jurisdiction  of  a  remanded  cause.  There- 
fore toe  application  is  dismissed  for  want  of 
jurisdiction.'*  Bassett  v.  Sherrod,  90  Tex.  32, 
36  S.  W.  400. 

A  few  months  afterward,  in  passing  iqxin 
an  application  for  writ  of  error,  this  court 
said: 

"It  is  sought  to  give  this  conrt  jurisdiction  of 
the  application  under  article  041,  Revised  Stat- 
utes, which  reads  as  follows: 

"  'AH  causes  shall  be  carried  up  to  the  Su- 
preme Conrt  by  writs  of  error  upon  final  judg- 
ment, not  on  judgments  reversing  and  remand- 
ing causes,  except  in  the  following  cases,  to  vrit: 

"  '5.  Cases  in  which  a  Court  of  Civil  Appeals 
overrules  its  own  decisions  or  the  decision  of 
another  Court  of  Civil  Appeals  or  of  the  Su- 
preme Court.' 

"Under  this  statute  the  conflict  between  the 
decision  of  the  court  in  question  and  that  with 
which  it  is  claimed  to  be  in  conflict  must  be  of 
such  a  nature  that  one  would  operate  to  over- 
rule the  other  in  case  they  were  both  rendered 
by  the  same  court.  In  other  words,  the  deci- 
sions must  be  based  practically  upon  the  same 
state  of  facts  and  announce  antaitonistic  conclu- 
sions. It  is  not  siifiiclent  to  give  jurisdiction 
that  a  Court  of  Civil  Appeals  may  have  mis- 
ajiplied  a  principle  of  law  announced  by  a  deci- 
sion of  another  Court  of  Civil  Appeals  or  of 
this  court.  In  the  two  cases  cited  as  being  in 
conflict  with  the  decision  in  the  present  case, 
the  question  of  waiver  arose  upon  exceptions  to 
pleading,  and  in  the  course  of  the  opinion  a 
general  proposition  was  laid  down  upon  that 
question  which  might  be  considered  as  in  con- 
flict with  the  decision  of  the  court  in  the  case 
presented  by  this  application,  but  the  facts  of 
the  oases  are  so  different  that  we  do  not  consid- 
er the  conflict  to  be  such  as  under  the  statute 
gives  us  jurisdiction  to  grant  a  writ  of  error." 
Sun  Mutual  Insurance  Co.  v.  Roberts,  90  Tex. 
78,  37  S.  W.  3U. 

We  think  that  the  same  rule  of  construc- 
tion should  be  applied  to  said  article  1623. 
And  in  1902,  some  five  years  after  the  two 
decisions  last  cited,  this  court  did  apply  to 
that  statute  the  same  rule  of  construction 
which,  previously,  liad  been  allied  in  tlie 
two  cases  mentioned,  saying: 

"We  have  held  that  in  order  to  ^ve  this  court 
jurisdiction  of  a  reversed  and  remanded  case  on 
the  ground  of  a  conflict  of  decisions,  there  must 
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be  a  well-defined  conflict  (Bassett  v.  Sherrod,  90 
Tez.  32  [36  S.  W.  400]);  and  we  think  the 
same  rnle  should  apply  to  the  construction  of 
the  statnte  which  requires  a  Court  of  Civil 
Appeals  to  certify  a  question  upon  which  its 
opinion  conflicts  with  that  of  another  Court  of 
Civil  Appeals.'  McCurdy  v.  Conner,  96  Tex. 
246,  66  S.  W.  664. 

And  during  the  same  term  this  court  de- 
nted a  petition  for  mandamus  upon  the 
ground  that  the  decision  of  the  Court  of  Civil 
Appeals  for  the  Fifth  District,  In  Kldd  v. 
Tmett,  County  Attorney,  28  Tex.  Civ.  App. 
618,  68  S.  W.  310,  to  the  eflfect  that  an  election 
on  prohibition  of  the  sale  of  intoxicating  liq- 
uors could  not  be  held  In  a  school  district 
lying  partly  In  a  justice  precinct  in  which 
prohibition  had  already  been  adopted  did  not 
present  such  "conflict"  with  certain  previous 
dedsicms  of  another  Court  of  Civil  Appeals 
as  to  require  such  certification,  saying: 

'The  cases  relied  upon  by  the  relator  are 
State  V.  Harvey  [11  Tez.  Civ.  App.  691]  33  B. 
W.  885,  and  Adams  v.  Kelley  [17  Tez.  Civ.  App. 
479]  44  S.  W.  530.  Both  decisions  were  by  the 
Court  of  Civil  Appeals  for  the  Second  Supreme 
Judicial  District.  In  the  former  it  was  held 
that  where  an  election  had  been  held  in  the 
entile  county,  and  as  a  result  thereof  prohibition 
bad  been  adopted,  another  election  in  a  pre- 
cinct of  the  county,  while  prohibition  was  still  in 
force  in  the  entire  county,  was  invalid.  In  the 
latter  the  ruling  was  in  principle  the  same. 
There  it  was  held  that  after  an  election  under 
the  local  option  law  held  for  a  county  had  re- 
mlted  in  favor  of  prohibition,  the  commission- 
ers' court  could  not  be  compelled  to  order  an  elec- 
tion for  a  city  in  the  county,  although  the  re- 
sult of  the  county  election  had  not  been  declar- 
ed. Clearly  the  decisions  in  these  two  cases, 
and  the  decision  of  the  Conrt  of  Civil  Appeals 
for  the  Fifth  District,  were  upon  very  different 
questions.  Because  a  local  option  election  can- 
not be  held  in  a  subdivision  of  a  large  territory 
in  wliich  prohibition  already  exists  is  no  con- 
clnsive  argument  against  the  validity  of  such 
an  election  in  a  certain  district  in  a  part  of 
which  only  the  sale  of  intoxicating  liquors  is 
already  prohibited.  Where  the  decision  in  a 
case  is  not  necessarily  conclosive  of  the  decision 
is  another,  there  can  be  no  conflict."  Badd  v. 
Bainey,  95  Tex.  556,  68  8.  W.  507. 

Again,  in  1908,  this  conrt  said: 

"When  one  court  decides  a  question  one  way, 
and  another  court  makes  a  contrary  rulineupon 
the  same  question,  there  is  a  conflict  Hence 
unless  the  question  t>e  the  same,  there  can  be 
no  conflict.  But  counsel  have  labored  in  argu- 
ment strenuously  to  show  that  the  principles 
announced  in  the  cases  cited  necessarily  lead  to 
a  conclusion  adverse  to  that  arrived  at  by  the 
Court  of  Civil  Appeals  in  the  present  case.  But 
we  do  not  think  that  such  is  the  fact.  Besides, 
we  are  of  opinion  that  the  conflict  must  be 
upon  the  very  question  decided,  and  not  in  the 
reasoning  by  which  the  conclusion  is  reached." 
McKay  v.  Conner,  101  Tez.  313,  107  S.  W.  45. 

See,  also,  Railway  v.  WiUson,  101  Tex.  260, 
106  S.  W.  325;  Railway  v.  Conner,  100  Tex. 
407,  100  S.  W.  367;  Welch,  v.  Weiss,  99  Tex. 
356,  90  S.  W.  160 ;  Elder  Dempster  ft  Co.  v. 
Hallway,  105  Tex.  628,  154  S.  W.  977;  Book- 
er-Jones Oil  Co.  y.  Refining  Co.  (Civ.  App.) 
132  S.  W.  816w 

[3]  Applying  the  foregoing  established 
principles,  wbidb  so  long  and  so  often  have 
been  laid  down  by  this  court,  what,  if  any, 
predaa  question  of  law  which  was  decided  In 


the  Coultress  Case  was  decided  differently 
in  the  Cablness  Case  or  in  the  Albers  Case, 
supra? 

Said  original  suit  of  Coultress  was  for  sal- 
ary and  allowance  for  a  period  of  time  sub- 
sequent to  his  attempted  discharge,  to  which 
amounts  he  claimed  to  be  entitled  as  a  de 
jure  (Acer.  His  contention  throughout  that 
such  was  his  status  appears  to  be  based  up* 
on  what  may  be  treated  as  two  counts: 
(1)  That  the  police  force,  embracing  the  oflSoe 
of  patrolman,  or  policeman,  was  duly  estab- 
lished by  the  dty  council,  by  ordinance.  In 
compliance  with  the  requirements  <A  the  spe- 
cial city  charter,  and  that  he  was  duly  ap- 
pointed to  that  office,  took  the  oath,  gave 
bond,  and  entered  upon  the  discharge  of  the 
duties  thereof.  (2)  That  after  his  discharge, 
and  after  his  name  was  drori>ed  from  the 
pay  roll,  the  dty  council  continued  to  make, 
for  the  support  of  the  police  force  generally, 
although  not  for  any  particular  office  or  per- 
son, monthly  appropriations,  in  lump  sums, 
of  various  amounts,  which  appropriatlona 
were  based  upon  the  pay  rolls,  and  that 
about  one  month  after  he  was  discharged 
and  his  name  dropped  from  the  pay  roll,  the 
city  council  made  an  appropriation,  in  a 
lump  sum,  to  pay  for  a  new  uniform  for  each 
member  of  the  police  department,  said  ap- 
propriation being  on  the  basis  of  $22.50  each 
for  patrolmen  or  policemen  therein.  Ills  pe- 
tition alleged  tender  of  his  services  from  and 
after  his  discharge,  although  he  did  not 
thereafter  actually  serve  upon  the  force. 

The  following  extracts  give  the  gist  of  the 
opinion  of  the  Court  of  Civil  Appeals  in  that 
case: 

"Before  the  emoluments  of  an  oflice  may  be 
recovered,  it  is  necessary  that  the  claimant 
therefor  should  show:  First,  that  the  oflice  has 
been  created  and  is  in  existence ;  and,  second, 
his  legal  right  thereto.  He  must  show  that  he 
is  an  officer  de  jure.    •    •    • 

"Article  2  of  the  charter  deals  with  the  pow- 
ers and  duties  of  the  city,  council,  and  the  first 
section  thereunder  says,  in  part: 

"  'Sec.  51.  The  city  council  •  •  •  shall 
have  power,  by  ordinance:    •    •    • 

"  'Sec.  65.  To  establish  a  police  force  and  reg- 
ulate the  same.    •    •    • 

"  'Sec.  56.  To  create  any  office  or  agent  deem- 
ed necessary  for  the  good  government  and  in- 
terest of  the  city.    •    *    •  ' 

"Turn  then  back  to  section  20,  and  it  reads: 

"  "The  city  council,  or  a  majority  thereof,  may 
act  by  resolution  in  all  cases  except  where  an 
ordinance  is  by  this  act  required.    •    •    •  ' 

"It  is  clearly  stated  that  the  council  shall 
have  power  by  ordinance  to  establish  its  police 
force.  That  means,  and  can  only  mean,  that  the 
council  has  that  power  when  exercised  in  the 
manner  prescribed,  which  is  by  ordinance.  Sec- 
tion 20,  giving  the  council  power  to  act  by  reso- 
lution in  all  cases  not  otherwise  required  to  be 
done  by  ordinance,  must  mean  that  where  an 
ordinance  is  required,  a  resolution  would  be  in- 
sufficient. The  ordinance  of  the  council  of  date 
March  2,  1903,  wherein  it  was  ordained  that 
'the  police  force  of  the  city  of  San  Antonio  shall 
consist  of  one  chief  marshal  and  two  assistant 
marshals,  one  police  matron,  and  such  detec- 
tives and  mounted  and  unmounted  patrolmen  as 
the  mayor  and  city  council  may  deem  necessary,' 
did  not  create  the  office  of  patrolman  or  police- 
man.   *    *    *    The  only  limitation  is  such  num- 
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ber  as  the  mayor  and  dt;  eoimcll  'ma;  deem 
proper.'  The  only  logical  result  or  inference 
from  this  is  that  the  mayor  may  apiioint,  and 
the  council,  by  a  simple  resolution  ratifying  the 
same,  may  confirm,  as  many  patrolmen  as  may 
be  desired ;  and  this  in  the  face  of  the  charter 
provision  that  it  shall  be  done  by  ordinance." 

In  the  opinion  overmllng  Goultress'  motion 
for  a  rehearing  that  court  considered  the  con- 
tention that  the  above-mentioned  ordinance 
of  March  2,  1903,  and  an  earlier  ordinance 
which  provided  that  "the  police  force  of  the 
city  of  San  Antonio  will  conslBt  of  the  follow- 
ing grades:  City  marshal  (ex  officio  chief  of 
police),  assistant  marshal  or  marshals  and  pa- 
trolmen," l>oth  of  wh<ch  ordinances  were  con- 
tinued In  force  by  the  special  charter  of  1903, 
were  not  founded  upon  It,  but  upon  the  city's 
charter  of  1870,  and  upon  that  point  said: 
"But  these  ordinances  would  be  in  conflict 
with  the  charter  of  1870  almost,  If  not  en- 
tirely, as  much  as  with  the  present  charter 
or  the  charter  of  1903,"  because  It  found  that 
the  charter  of  1870  likewise  required  that  the 
power  of  the  city  council  "to  establish,  regu- 
late and  support  night  watch  and  police,  and 
define  the  duties  thereof,"  should  be  exer- 
dsed  "by  ordinance"  only.  And  the  court 
added: 

"So,  whether  we  look  at  the  proposition  from 
the  standpoint  of  the  1870  charter  or  the  pres- 
ent one,  there  is  practically  no  difference.  The 
whole  matter  summed  up  is  that  the  depart- 
ment must  be  established  by  an  ordinance,  and 
the  ofSce  of  policeman  cannot  l>e  created  by  res- 
olution." 

In  passing  upon  what  we  treat  as  the  sec- 
ond count  In  plaintlfTs  petition,  relating  to 
appropriations,  the  court,  in  Its  original  opin- 
ion, said: 

"But  the  charter  of  the  city  was  granted  for 
the  public  good,  and  the  powers  of  the  council 
ore  defined  in  and  circumscribed  by  that  docu- 
ment The  city  can  only  act  as  it  is  permitted 
to  act  in  that  legislative  grant.  That  instru- 
ment says  that  the  council  shall  act  by  ordi- 
nance in  matters  of  this  kind,  and  this  it  has 
not  done.  The  doctrine  of  estoppel  and  rati- 
fication cannot  aid  tliat  which  never  haH  a  legal 
existence." 

Briefly  stated,  the  material  holdings  of 
of  that  court  were: 

(1)  That  neither  the  police  force  nor  the 
office  of  patrolman,  or  policeman,  had  been 
created  by  the  city  council,  "by  ordinance," 
In  compliance  wlUi  the  mandatory  require- 
ments of  the  city's  spedal  charter,  and,  con- 
sequently, Conltress'  appointment  as  patrol- 
man, or  policeman,  made  by  the  mayor,  even 
when  confirmed,  according  to  custom  in  that 
city,  as  It  was,  by  the  city  council.  In  the 
absence  of  a  valid  ordinance  defining  and 
limiting  the  number  of  patrolmen  or  police- 
men, was  Invalid;  wherefore  Conltress  was 
never,  de  Jure,  a  patrolman  or  policeman  of 
said  dty,  and  therefore  was  not  entitled  to 
recover  compensation  covering  salary  and 
allowance  for  a  period  of  time  during  which 
he  was  not  actually  engaged  in  the  perform- 
ance of  the  duties  of  such  patrolman  or  x>»- 
liceman. 

(2)  The  fact  that,  after  Conltress  was  dis- 


charged and  his  name  dropped  from  tiie  pay 
roll,  the  dty  council  continued  to  make  month- 
ly, In  lump  sums,  In  varying  amounts,  the 
usual  aM>roprlatlons  for  the  support  of  the 
police  department,  but  without  maldng  any 
specific  appropriation  for  Um,  or  for  any 
particular  office  or  person,  would  not  control 
Goultress'  status  or  establish  bis  claim  tot 
compensation. 

Really,  the  prindpal  question  of  law  there 
decided  was  this:  Was  that  portion  of  the 
ordinance  which  relates  to  patrolmen,  or  po- 
llcepien,  in  compliance  with  the  requirements 
of  the  dty  cliarter,  and  therefore  valid  and 
effectual  to  create  that  office,  although  it 
failed  to  fix  the  numl>er  of  patrolmen  or  po- 
licemen, but  left  the  number  to  be  determined 
otherwise  than  "by  ordinance"?  And  that 
part  of  the  decision  goes  no  further  than  the 
determination  of  the  legal  effect  or  sufficiency 
of  the  ordinance  for  that  purpose,  holding, 
as  a  consequence  of  the  dedsion  that  it  was 
not  legally  suffident  therefor,  that  Goultress 
was  not  a  de  Jure  officer,  and  therefore  could 
not  recover. 

It  is  true  that,  Inddentally,  and  as  indi- 
cated by  the  last  foregoing  excerpt  from  its 
original  opinion,  the  Court  of  Civil  Aiq)eal3 
seems  to  have  considered  and  treated  as  in- 
sufficient to  support  Goultress'  cause  of  action, 
under  what  we  treat  as  his  second  count,  his 
allegations  relative  to  appropriations;  but 
upon  that  phase  of  the  case  it  should  be  no- 
ted and  remembered:  (a)  That  his  petition 
in  the  trial  court,  as  aH>ears  from  the  record 
before  us,  did  not  even  allege  that  his  name 
appeared  upon  any  of  the  pay  rolls  upon 
which  such  appropriations  were  made,  but, 
on  the  contrary,  as  pointed  out  In  the  opinion 
on  rehearing,  did  allege  that  his  name  was 
drc^ped  from  the  pay  rolls  at  date  of  his  dis^ 
charge;  and  (b)  that  said  holding  upon  said 
second  count  was  evidently  based  upon  the 
finding  of  fact  set  out  in  the  original  opinion 
that  Goultress'  name  was  np<Mi  the  pay  rolls 
when  said  appropriations  were  made,  and 
that,  after  said  finding  of  fact  was  corrected 
on  rehearing,  that  court  seems  not  to  have 
considered  that  phase  of  plaintiff's  case  as 
of  any  further  consequence,  making  no  refer- 
ence to  it  in  the  opinion  on  motion  for  re- 
hearing. Under  these  circumstances,  it  seems 
that  there  is  little,  if  any,  necessity  for  fur- 
ther considering  the  holding  on  said  second 
count  as  a  possible  bads  of  conflict,  even 
if  It  be  treated  as  fairly  embraced  by  said 
questiOQ  2. 

An  essential  difference  between  the  ded- 
sion in  the  Goultress  Case  and  each  of  the 
other  two  decisions  mentioned  by  relator 
as  a  basis  of  "conflict"  lies  in  the  fact  that 
ndther  of  the  above-mentioned  issues  or 
holdings  in  the  Goultress  Case — one  relating 
to  the  validity,  or  at  least  the  suffldency, 
of  a  portion  of  a  particular  ordinance  atTect- 
ing  the  creation  of  the  office  when  tested  by 
the  peculiar  provisions  of  a  particular  special 
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dty  dtarter,  and  the  other  relating  to  the 
effect  of  appropriations  made  by  the  dty 
conndl  under  certain  peculiar  drcnmstances 
—was  involved  In  either  of  aaid  other  deci- 
sions. It  seems  clear,  therefore,  that  there 
was  no  statutory  conflict  between  the  Coul- 
tress  decision  and  either  of  the  other  deci- 
sions. 

And  here  it  seems  we  might  properly  sus- 
pend consideration  of  the  three  dedslons 
and  deny  the  writ  sought  However,  we  con- 
sider it  advisable  to  consider  and  treat  fur- 
ther, and  somewhat  In  detail,  the  contentions 
of  relator,  and  certain  phases  of  each  of  said 
other  decisions. 

From  the  report  of  the  Cabiness  Case,  it 
appears  that  the  general  demurrer  was  over- 
ruled by  the  trial  court,  but  the  report  of 
the  Albers  Case  does  not  state  what,  if  any, 
actfcMi  was  taken  by  the  trial  court  on  the 
general  demurrer.  However,  we  will  assume 
herein  that  in  each  instance,  as  claimed  by 
relator,  it  was  overruled.  On  appeal  of  the 
Cabiness  Case  it  was  distinctly  held  that  the 
trial  court  did  not  err  in  overruling  It,  but 
if  that  point  was  decided  on  appeal  in  the 
Albers  Case,  that  fact  is  not  disclosed  by  the 
report.  It  is  plain  that,  if  it  was  not,  on  that 
point  at  least  there  was  no  conflict  between 
the  decision  in  the  Ooultress  Case  and  that 
in  the  Albers  Case ;  but  again  will  we  assume 
that  the  claim  of  relator  Is  correct,  and  that 
in  the  Albers  Case,  also.  It  was  held,  on  ap- 
peal, that  the  trial  court  did  not  err  in  over- 
ran ng  the  general  demurrer. 

The  tliree  anestlons  will  be  cunsldered  seri- 
atim: 

First  The  alleged  conflict  involved  in  ques- 
tion (1),  above,  relates  solely  to  the  sufficien- 
cy of  the  i)etitlon8  when  tested  by  general 
demurrer.  Applied  in  comparing  the  Coul- 
trees  decision  with  the  Cabiness  decision, 
that  question  relates  to  petitions  under  wide- 
ly variant  charter  provisions  which,  in  each 
case,  controlled  the  decision ;  wherefore,  the 
cases  presented  by  th^  petitions  being  essen- 
tially different,  the  opposite  holdings  as  to 
the  sufliclency  of  the  respective  petitions  on 
the  issue  whether,  as  a  consequence,  plaintiff 
was  or  was  not  a  de  Jure  officer  cannot  fairly 
be  considered  a  statutory  "conflict." 

The  charter  in  the  Conltress  Case  was 
one  of  which  by  its  terms  the  courts  are  re- 
quired to  take  Judicial  notice,  and  was  i^ead- 
ed  In  plaintiff's  petition.  The  charter  in  the 
Cabiness  Case,  It  seems,  was  one  of  which  the 
courts  are  not  required  to  take  Judicial  no- 
tice, but  the  rei)ort  does  not  state  that  It  was 
not  specially  pleaded  in  plaintiff's  petition, 
and  does  show  that  the  defendant  pleaded 
certain  sections  of  that  charter,  and  that 
both  the  trial  and  the  appellate  court  held 
said  petition  good  against  a  general  demur- 
rer. Under  these  drcnmstances,  we  feel 
Justified  in  assuming  herein,  as  we  do,  that, 
along  with  the  plaintiff's  petition,  the  Paris 
charter  was  ptojfeiig   considered   by   both 


courts  in  the  Cabiness  Case,  as  the  San  An- 
tonio charter  undoubtedly  was  in  the  Coul- 
tress  Case. 

The  nature  of  the  petition  in  the  Ooultress 
Case  we  have  suffldently  indicated.  In  the 
Cabiness  Case,  as  in  the  Ooultress  Case,  the 
suit  was,  indeed,  by  one  claiming  to  be  a 
policeman  de  Jure,  for  comi)en8atioti  for  a 
period  of  time  subsequent  to  bis  attempted 
discharge,  and  there  as  in  the  Ooultress  Case, 
the  principal  question  of  law  involved  was 
as  to  whether  plaintiff  had  ever  become  a 
policeman  de  Jure ;  but  there  that  issue  hung, 
not,  as  in  the  Conltress  Case,  upon  the  suffi- 
ciency or  Insuffldency  of  an  ordinance  under 
the  terms  of  a  special  charter  requiring  that 
the  establishment  of  the  police  force  by  the 
city  should  be  "by  ordinance,"  but  upon  the 
construction  to  be  given  to  a  provision  of  a 
different  charter,  which  might  Justly  be  con- 
strued and  treated  as  creating  the  office  of 
policeman,  and  which  expressly  conferred 
upon  the  dty  coundl  power  and  authority  "to 
appoint  watchmen  and  policemen,  and  pre- 
scribe thdr  duties  and  powers  and  compen- 
sation," without  expressly  providing  that 
such  powers  should  be  exerdsed  by  ordinance, 
which  quoted  provision  was  held  to  be  self- 
executing,  requiring  no  resolution  or  ordi- 
nance of  the  dty  coundl  to  make  it  effective, 
from  whldi  analysis  it  clearly  appears  that 
the  common  question  as  to  whether  plaintiff 
ever  became  an  officer  de  Jure  depended,  in 
the  respective  cases,  upon  essentially  different 
facts;  in  consequence  of  which  difference 
the  dedslons  in  those  cases  upon  that  point, 
although  announcing  diametrically  opposite 
conclusions  as  to  the  suffldency  of  otherwise 
substantially  similar  petitions,  do  not  present 
a  "conflict"  within  contemplation  of  said 
article  1623. 

Turning,  under  question  1,  to  the  Albers 
Case,  we  flnd:  The  opinion  in  that  case  em- 
bodies no  spedflc  holding  as  to  the  sufficiency 
or  effectiveness  of  any  ordinance  creating, 
at  attempting  to  create,  the  ofljce  of  police- 
man of  the  dty  of  Houston.  Nothing  In 
the  report  of  the  case  indicates  that  it  was 
therein  contended  that  any  ordinance  fail- 
ed to  comply  with  charter  requiremeuta 
The  decision  therein  Justly  may  be  said  to 
have  assumed  the  legal  existence  of  that  of- 
flce,  and,  evidently,  it  was  merely  as  a 
logical  consequence  of  that  assumption  that 
it  was  held  that,  under  the  plaintiff's  alle- 
gations, his  tenure  of  office  was  valid,  entl- 
tllDg  him,  as  a  de  Jure  officer,  to  his  full  term, 
which,  upon  a  construction  of  the  charter 
and  the  applicable  provisions  of  our  state 
Constitution,  was  held  to  be  "during  efficient 
service  and  good  behavior,  for  two  years," 
and  no  longer;  and  it  seems  to  have  been 
In  consequence  of  that  latter  holding,  coupled 
with  the  fact  that  "there  was  neither  alle- 
gation nor  proof  that  he  was  ever  reappoint- 
ed to  such  office,"  that  it  was  held  that  with 
the  expiration  of  tliat  original  term  Albers 
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ceased  to  be  a  policeman  de  Jure,  and  that 
thereupon  the  liability  of  the  city  tor  bis 
salary  as  such  de  Jure  officer  terminated. 
And,  under  the  facts  of  that  caae,  as  disclos- 
ed by  said  (pinion,  Albers  having  been  paid 
In  full  for  all  services  rendered  during  said 
two  years  and  afterwards  down  to  date  of 
bis  discharge,  It  was  really  immaterial,  on 
appeal,  whether  Albers,  during  that  period, 
had  been  an  officer  de  jure  or  an  officer  de 
facto;  and,  inasmuch  as  he  had  not  been  re- 
appointed after  the  expiration  of  his  original 
term,  it  was  likewise  immaterial  whether 
that  office  had  any  legal  existence  since,  in 
any  event,  after  the  expiration  of  that  term, 
he  was  therefore  not  an  officer  de  Jure,  and 
consequently  was  not  entitled  to  recover  for 
services    not   actually    rendered. 

From  a  comparison  of  the  opinion  in  the 
Albers  Case  with  that  In  the  Coultress  Case, 
and  although  in  each  instance  the  number  of 
policemen  had  not  been  fixed  by  charter  or 
ordinance,  and  in  each  Instance  the  suit  was 
by  one  claiming  to  be  a  policeman  de  Jure 
for  salary  for  a  period  of  time  subsequent 
to  his  discharge  (the  Albers  suit  being  also 
for  salary  covering  a  period  of  suspension 
embracing  15  days  prior  to  such  discharge, 
but  subsequent  to  expiration  of  his  original 
two  years'  term  of  office) ,  it  seems  too  clear 
for  argument  that  between  them  there  is  no 
Statutory  conflUit  upon  any  holding  by  the 
Ciourt  of  Civil  Appeals  upon  the  general  de- 
murrer. 

Second.  Question  2  may  be  treated  as  in- 
cluding both  counts  of  plaintiff's  petition  in 
the  Coultress  Case,  the  first  as  presenting 
tbe  theory  of  a  de  jure  status  resting  upon 
allegations  of  compliance  with  all  require- 
ments of  law,  including  charter  and  ordinanc- 
es, coupled  with  regular  appointment  and 
qualification  and  with  service  In  office,  and 
the  second  as  presenting  the  theory  of  a  de 
Jure  status  resting  upon  allegations  of  ap- 
pointment and  qualification  and  service  as 
I)oliceman  down  to  date  of  discbarge,  coupled 
with  subsequent  recognition  by  the  city, 
through  its  city  council,  of  his  status  as  a 
policeman,  even  though  It  be  held  that  a 
strict  compliance  with  law  and  charter  provi- 
sions, including  the  establishment  of  the 
police  force  by  the  city  council  by  an  ordi- 
nance fixing  its  number,  was  lacking. 

Upon  the  first  branch  of  question  2  our 
views  have  been  sufficiently  expressed  above 
In  treating  question  No.  1,  and  a  portion  of 
what  we  said  there  applies  to  tbe  second 
branch  thereof.  The  second  branch  of  that 
question  rests,  apparently,  upon  the  idea  that 
plaintiff's  status  was  affected  by  action  of 
the  city  authorities  recognizing  and  treating 
him  as  a  de  jure  officer.  Applying  it  to  the 
Cabiness  Case,  we  are  unable  to  find  that 
plaintiff  there  contended,  or  that  it  was  held, 
that,  even  though  it  should  be  decided  that 
the  office  of  policeman  bad  not  been  proper- 
ly created,  or  that  his  appointment  was  in- 
valid, the  other  facts  of  the  case  were  such 


as  to  constitute  blm  a  p<diceman  de  jure^ 
or  entitle  him  to  recover  for  services  which 
he  never  rendered.  In  that  opinion,  refer- 
ring to  Cablneas,  the  court  did,  Indeed  say: 
"He  was  recognized  nnder  the  appointment 
made,  and  his  salary  paid  by  appellant  for  three 
months  without  objection,  and  without  any 
question  being  raised  concerning  the  legality  of 
his  appointment  so  far  as  discloaed  by  tbe  rec- 
ord. Under  these  facts  it  seems  clear  that  be  be- 
came an  ofScer  de  jure,  and  entitled  to  bold  tbe 
office  to  which  he  had  been  appointed  for  two 
years,  unless  lawfully  ousted." 

But  that  portion  cannot  fairly  be  wrenched 
from  its  place  in  the  context  and  considered 
separately  as  a  basis  of  conflict  In  decisions. 
In  considering  the  meaning  and  force  of  said 
excerpt,  it  must  be  remembered  that  the 
court  was  then  dealing  with  the  third  assign- 
ment of  error,  which  complained  of  the  ac- 
tion of  the  trial  court  in  sustaining  special 
exceptions  to  and  striking  out  portions  of 
defendant's  original  answer,  which  set  up 
the  following  defenses:  (a)  That  the  dty 
council  had  never  passed  any  ordinance  or 
resolution  making  effective  the  charter  pow- 
ers relating  to  the  creation  of  a  police  de- 
partment or  the  appointment  of  policemen, 
and  that  neither  the  term  of  office  nor  the 
duties  of  policemen  had  been  prescribed,  and 
that  policemen  were  subject  to  removal  at 
will  and  without  notice;  (b)  that,  pursuant 
to  said  charter,  the  city  council  had  adopted 
for  Its  government  rules  which  had  been  dis- 
regarded in  the  appointment  of  plaintiff  to 
said  office ;  (c)  that,  In  consideration  of  his 
api)ointment  as  policeman,  plaintiff  contract- 
ed with  defendant  that  either  the  city  mar- 
shal or  the  city  council  might  discbarge  plain- 
tiff, at  any  time,  with  or  without  notice  or 
cause.  Tb«  actual  viewpoint  and  conclusions 
of  that  court  as  to  the  merits  of  said  pleaa 
are  more  dearly  shown  as  follows: 

"We  are  of  the  opinion,  however,  that  neither 
of  the  alleged  grounds  of  defense  mentioned 
constituted  any  sufficient  reason  for  denying  to 
appellee  a  recovery.  Section  27  of  appellant's 
charter  conferred  upon  its  city  council  the  pow- 
er and  authority  to  appoint  watchmen  and  po- 
licemen, and  prescribe  their  duties  and  power* 
and  compensation.'  This  provision  of  the  char- 
ter was  self-executing  ana  required  no  resolu- 
tion or  ordinance  of  the  city  council  to  make  it 
effective.  Nor  do  we  think  mere  irregularities 
in  the  proceedings  by  which  appellee  was  ap- 
pointed, if  any,  can  be  taken  advantage  of  by 
the  city  and  urged  as  distinct  grounds  upon 
which  to  defeat  his  otherwise  right  to  recover 
the  salary  incident  to  said  office.  Besides,  it 
does  not  appear  that  his  discharge  was  based 
upon  any  such  ground.  He  qualified  and  en- 
tered upon  the  discharge  of  his  duties.  He  was 
recognized  under  the  appointment  made,  and 
his  salary  paid  by  appellant  for  three  months 
without  objection,  and  without  any  question 
being  raised  concerning  the  legality  of  his  ap- 
pointment, so  far  as  disclosed  by  the  record. 
Under  these  facts  it  seems  clear  that  he  became 
an  officer  de  jure,  and  entitled  to  hold  the  of- 
fice to  which  he  had  been  appointfd  for  two 
years,  unless  lawfully  ousted" ;    citing  cases. 

Undue  stress  should  not  be  laid  upon  the 
statement  that  Cablness  was  recognized  un- 
der his  appointment  as  a  policeman,  and  re- 
ceived his  salary  for  three  months  without 


Digitized  by 


Google 


Tex.) 


OOIJIiTRESS  V.  CITY  OF  SAN  ANTONIO 


521 


objectioa  or  question  ooacernlng  the  legality 
of  his  appointment.  Evidently  It  was  made 
In  dissxielng  of  the  city's  contention  (b)  above, 
under  the  third  assignment,  which  contention, 
In  effect,  assailed  Cablness'  status  as  a  de 
jure  c^cer  upon  the  ground  that  the  Irregu- 
larities there  urged  rendered  his  election  to 
the  office  of  policeman  Invalid,  even  though  It 
should  be  held  that  the  office  bad  been  duly 
created  or  recc^nlzed  by  the  charter,  that 
Instrument  being  self-executing,  and  no  or- 
dinance being  necessary  to  the  existence  of 
that  ofiBcfe  And  it  was  probably  with  that 
tbooght  in  mind,  as  well  as  with  reference  to 
the  duration  of  Cablness'  term  as  a  de  Jure 
officer,  that  the  court  cited  City  of  Houston 
V.  Estes,  35  Tex.  Civ.  App.  90,  79  S.  W.  848, 
wherein  Estes  was  held  to  have  been  an  offi- 
cer de  Jure  despite  certain  irregularities  in 
the  giving  of  a  bond,  concerning  which  com- 
^int  was  not  seasonably  made.  In  other 
words.  It  seems  to  us  that  the  immediate  pur- 
pose of  the  court  there  was  merely  to  apply 
to  said  plea  (b),  concerning  irregularities  in 
the  election  or  ai^)olntment  of  Cablness,  the 
principle  which,  in  that  cited  case,  had.  been 
applied  to  the  qualification  of  Estes,  that 
principle  being  that  where  the  office  exists 
legally,  such  mere  Irregularities,  when  acqui- 
esced In,  win  not  reduce  to  the  status  of  a 
merely  de  facto  officer  the  incumbent  who, 
but  for  such  irregularities,  would  be  a  de  Jure 
officer. 

i  nrthermore.  In  considering  the  effect  of 
the  language  found  in  said  first  excerpt.  It 
should  be  constantly  borne  In  mind  that  It 
followed  the  holding  upon  the  city's  conten- 
tion (a),  above,  to  the  effect  that  the  charter 
provision  relating  to  the  appointment  of  po- 
llcem^i  was  seif -executing,  requiring  no  reso- 
lution or  ordinance  by  the  dty  council  to 
make  It  effective — a  holding  which,  under 
the  nncontradicted  evidence,  resulted  In  the 
further  conclusions  and  holdings  that  "appel- 
lee was  duly  appointed  or  elected  policeman 
•  •  •  on  the  27th  day  of  April,  1903,  by  its 
dty  council  and  ♦  •  •  qualified,"  which 
holdings  together,  and  without  regard  to 
whether  the  dty  did  or  did  not  pay  his  sal- 
ary for  three  months,  constituted  a  reason- 
able and  adeqnate  predicate  for  the  ultimate 
conclusloB  there  announced  by  the  court  that, 
under  the  facts  of  the  case,  Cablness  clear- 
ly— 

1)ecame  an  officer  de  Jure,  and  entitled  to  hold 
the  office  to  which  he  had  been  appointed  for 
two  years,  unless  lawfully  ousted." 

Certainly  the  words,  "became  an  officer  de 
jure,"  wonld  seem  strangely  Inappropriate  in 
defining  the  status  of  the  Incumbent  of  an 
alleged  office  which  had  no  legal  existence, 
and  the  words,  "the  office  to  which  he  had 
been  appointed,"  would  have  been  palpably 
inappr(^rlate  in  that  connection,  and  those 
expressions  would  hardly  have  been  used  by 
that  learned  court  had  its  purpose  been  to 
there  declare  and  bold  that,  in  the  absence  of 
the  legal  ezlstoice  of  the  office  oad  aa  ap- 


pointment thereto,  .which  was  at  least  sub- 
stantially effectual  although  somewhat  Ir- 
regular, the  recited  facts  that  he  was  recog- 
nized and  paid  by  the  city  as  a  policeman 
would  constitute  him  an  officer  de  jure,  and 
entitle  him  to  the  emoluments  of  that  office 
during  Its  term. 

Plainly,  we  conclude,  the  legal  effect  of  the 
above  quoted  portion  of  said  opinion,  treat- 
ing said  third  assignment  and  embracing  said 
first  excerpt,  Is  to  hold,  merely:  (a)  That  the 
three  defenses  therein  mentioned  had  not 
been  abandoned  by  faUure  to  replead  them, 
and  were  properly  up  for  review,  the  dty 
having  seasonably  made  and  duly  brought 
up  its  exceptions  to  the  action  of  the  trial 
court  in  sustaining  spedal  exceptions  to  said 
defenses ;  but  <b)  that  none  of  the  three  picas 
was  merltorloua  The  dtation  of  cases  was 
such,  we  think,  as  to  support  our  conclusion. 
Consequently,  so  far  as  we  have  discovered, 
the  decision  In  the  CaMness  Case  involves  no 
holding  whatever  upon  the  point  embraced 
by  the  second  branch  of  question  2;  where- 
fore it  seems  impossible  for  "conflict"  to  exist 
between  that  dedslon  and  that  portion  of 
the  opinion  In  the  Coultress  Case  which  we 
have  treated  as  involving  that  point. 

Nor  does  this  second  branch  of  question  2 
seem  to  have  been  Involved  in  the  Albeis 
Ca.se,  except  in  connection  with  the  action  of 
the  dty  coundl  upon  Albers'  appeal  from 
the  order  discharging  hhn,  whereby  that 
body — 

"determined,  by  a  vote  of  10  to  2,  that  plaintiff 
had  been  wrongfully  discharged  from  the  serv- 
ice of  the  dty,  and  It  was  recommended  that 
he  be  reinstated  in  his  former  position  and  be 
paid  in  full  for  the  time  lost  by  him." 

In  that  connection  It  must  be  remembered 
that  Albers'  allegations,  relating  to  his  ap- 
pointment and  confirmation,  taking  the  oath 
of  office,  giving  bond  and  approval  thereof, 
referred,  primarily,  to  his  original  term  of 
office,  which  was  hdd  to  be  two  years,  and 
that  ujwn  the  view  that,  under  the  charter 
and  ordinances,  there  was  no  succession  In 
the  office  of  policeman  pursuant  to  which  he 
might  continue  In  office  until  his  successor 
qualified,  coupled  with  the  finding  of  fact 
that  he  was  never  reappointed,  It  was  held 
that  after  the  expiration  of  bis  term  of  of- 
fice he  was  no  longer  an  officer  de  Jure. 

Upon  the  effect.  If  any,  of  the  above-men- 
tioned action  of  the  dty  council  concerning 
Albers'  discharge,  no  specific  holding  seems 
to  have  been  made;  but  the  plain  purport  of 
the  decision  seems  to  be  that  such  action  by 
the  council,  whether  considered  separately 
or  in  conjunction  with  the  antecedent  facts 
and  drcumstances  of  the  case,  including 
his  declaredly  valid  appointment,  qualifica- 
tion, and  service  for  two  years,  was  insuf- 
ficient to  make  his  status,  after  the  expira- 
tion of  that  term,  that  of  a  de  jure  officer. 
Under  the  opinion  in  the  Albers  Case  there 
is  certainly  no  room  to  contend  that  therein 
It  was  he^.  that  action  by  the  dtx  author^ 
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itles,  even  when  considered  In  connection 
with  the  other  facts  of  this  case,  constituted 
falm  an  oflScer  de  Jnre,  after  expiration  of 
the  two  years;  hence,  upon  that  feature, 
there  is  no  conflict  between  that  declslim  and 
the  decision  In  the  Coultress  Case.  On  the 
contrary,  and  even  upon  relator's  assump- 
tion that  Coultress'  petition  alleged,  and  that 
the  facts  showed,  the  making  by  the  city 
council,  after  date  of  his  discharge,  of  spe- 
dflc  appropriations  for  his  salary,  an  as- 
sumption directly  In  the  face  of  the  final 
findings  of  fact,  the  effect  of  the  decision  In 
the  Coultress  Case  was  that,  nevertheless, 
be  was  not  thereby,  nor  in  connection  with 
the  other  facts  of  that  case,  including  bis 
attempted  appointment  and  qualification  and 
service,  ccmstituted  an  officer  de  Jure;  and 
that  holding  as  to  the  legal  effect  of  the 
facts  and  circumstances  upon  Coultress,  sta- 
tus during  the  period  of  time  covered  by  his 
claim  for  compensation  was  not  In  conflict, 
but  was  in  strict  harmony,  with  the  decision 
upon  the  corresponding  feature  of  the  Albers 
Case. 

Third.  Coming,  finally,  to  question  8,  we 
find  In  the  Coultress  appeal  no  holding  on 
any  question  Involving  the  legality  of  plaln- 
tlflTs  discharge  common  to  that  in  either  of 
the  other  two  cases  mentioned  by  relator; 
consequently  there  can  be  no  confilct  there- 
on. Question  3,  as  framed,  Involves,  or  as- 
sumes, a  construction  In  the  Coultress  Case 
of  the  legal  effect  of  section  17  of  the  San 
Antonio  special  city  charter.  Manifestly 
that  qnesticm  of  construction  was  not  involv- 
ed in  the  Cablness  Case,  which  arose  under 
the  Paris  charter,  nor  in  the  Albers  Case, 
which  arose  under  the  Houston  charter, 
neither  of  which  is  shown  to  have  contained 
an  Identical  or  even  a  similar  provision. 
And  it  seems  that  the  opinion  In  the  Coal- 
tress  Case  does  not  even  attempt  to  construe 
said  section  17 ;  and,  indeed,  under  the  view 
which  prevailed  in  that  decision,  and  under 
the  holding  there  made,  which,  as  we  have 
seen,  was  to  the  effect  that  Coultress  never 
became  an  officer  de  Jure,  the  question  of 
whether  his  attempted  discharge  was  legal 
or  not  became  and  was  wholly  immaterial  in 
that  cause,  just  as  the  corresponding  ques- 
tion was  held  to  be  Immaterial  in  the  Albers 
Case,  the  court  having  there  held,  as  was 
held  in  the  Coultress  Case,  that  plaintiff  was 
not  an  officer  de  Jure  during  the  period  of 
time  covered  by  his  claim  for  compensation, 
the  plaintiff  in  each  instance  having  received 
full  pay  for  all  services  actually  rendered. 
Indeed,  in  each  of  those  cases,  under  the 
holdings  made  therein,  respectively,  any  de- 
cision or  holding  therein  as  to  the  legality 
or  illegality  of  plaintiff's  discharge  would 
have  been  dictum,  upon  which  conflict  under 
said  article  1023  could  not  be  predicated. 
In  the  Albers  Case,  said  holding  of  imma- 


teriality was  the  only  one  relating  to  dis- 
charge. 

The  appeal  in  the  Cablness  Case  Involved 
three,  and  only  three.  Issues  relating  to 
plaintiff's  discharge:  (a)  Discharge  pursu- 
ant to  bis  said  contract  with  the  city  there- 
for, which  was  held  void  as  against  public 
policy;  (b)  discharge  by  the  city  marslial, 
which  the  court  found  to  have  been  wltboat 
a  hearing  or  trial,  and  held  to  have  been 
without  authority  of  law;  (c)  an  incidental 
question  as  to  whether  the  city  had  notice 
that  plaintiff  bad  been  discharged  by  its 
city  marshal,  upon  which  it  was  held  that 
the  city  had  sufficient  notice  and  adopted 
and  ratified  said  act  of  discharge.  Evi- 
dently none  of  those  three  questions,  relating 
to  discharge,  was  involved  in  the  Coultress 
Case;  consequently  there  was  no  conflict 
thereon. 

We  deem  it  proper  to  suggest  that,  in  the 
event  of  the  filing  of  such  actions  in  the  fa- 
ture,  the  time  of  this  court  may  be  conserved 
by  more  definite  and  specific  statements  bj 
relators,  alleging  conflict 

Because,  in  our  opinion,  relator's  dalm  ot 
confilct  is  without  merit,  the  writ  of  manda- 
mus is  denied. 


A.  A.  FIELDEB  LrMBKR  CO.  ▼.  GAMBLE. 

(No.  7403.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Oct  16,  191B.) 

Appkal  Ann  Ebbob  9=»781  —  DrrEBinMATios 

OF  Moot  Case. 

Where  the  controversy  between  the  parties 
has  been  settled  pending  appeal,  the  appeal  will 
be  dismissed,  the  question  being  moot 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  63-80,  81!^^;  Ilea  Dig. 
«s>781.] 

Appeal  from  District  Court,  Grayson  Coun- 
ty ;  James  P.  Haven,  Judge. 

Action  between  the  A.  A.  Fielder  Lumber 
Comiwny  and  J.  R.  Gamble.     From  a  Judg-        I 
ment  for  the  latter,  the  former  appeals.    Ap- 
peal dismissed. 

Webb  ft  Webb,  oC  Sherman,  for  appellant       | 

BAINBT,  C.  J.  The  subject-matter  In  con- 
troversy having  been  settled  and  determined 
by  the  parties  since  this  appeal  was  perfect-  i 
ed,  there  remains  nothing  but  a  moot  ques-  | 
tlon  for  this  court  to  decide ;  such  being  the 
situation  the  court  will  not  occupy  Its  time 
by  investigating  the  question  raised  for  the 
mere  purpose  of  determining  who  was  right 
in  the  litigation. 

Where  parties  have  settled  their  controver- 
sies this  court  will  not  pass  upon  matten 
which  have  been  settled  by  agreement  The 
subject-matter  having  ceased  to  exist  the 
case  win  be  dismissed,  and  it  is  so  ordered. 
Ansley  v.  SUte,  175  8.  W.  470,  decided  by 
this  court  April  S,  191S. 
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SAN  ANTONIO,  V.  &  G.  RT.  (X).  et  aL  t. 
lARl^OUGH.     (No.  6503.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Oct  13,  1016.) 

1  Atfeal  and  Bbbob  «s»669— Absiohwbnts 

or  £bbob— Statuunt  of  Faci^- Approval. 

Witlioat  a  atatement  of  facts  approved  by 

the  trial  Judge,  assignments  of  error  cannot  be 

conaiderea. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  2630-2646 ;   Dec.  Dig.  <S=> 

569.] 

2.  Tmal    <g=3331— Vebdict— DiSPoaiTioN    or 
Cboss- Action. 

In  an  action  Cor  conversion  against  a  rail- 
road and  another  to  recover  the  value  of  prop- 
erty, with  a  cross-action  setting  up  plaintiffs 
iiilebteduess  to  defendants,  a  verdict  for  plain- 
tiff for  $600,  construed  in  the  light  of  a  charge 
that  the  jury  should  find  for  plaintitE  if  be  was 
not  indebted  to  defendants  or  if  his  indebtedness 
\ras  less  than  the  amount  of  their  indebtedness 
to  him,  removed  all  objections  to  the  verdict  on 
the  ground  of  uncertainty  and  that  it  did  not 
dispose  of  the  cross-action. 

I  Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  f  783:    Dec.  Dig.  «=>33l.] 

3.  JuDGUENT  «=>240— Vbrdiot — Joint  and 
Sevebai.  Liabluitt. 

Where  the  verdict  foand  a  joint  liability 

against  defendants,   there  was  no  error  in   a 

judgment  decreeing  a  joint  and  several  liability. 

[Ed.  Note.— For  other  cases,   see  Judgment 

Cent  Dig.  f  |  423-425 ;   Dec.  Dig.  «=>240.] 

Appeal  from  District  Court,  Bexar  County ; 
W.  r.  Ezell,  Judg& 

Action  by  J.  W.  Yarbrougb  against  the  San 
Antonio,  Uvalde  &  Onlf  Railway  Company 
and  another,  with  cross-action  by  defendants. 
Judgment  for  plalntUC,  and  defendants  ap- 
peal.   Allirmed. 

WlUiams  &  Hartman,  of  San  Antonio,  for 
appellants.  Don  A.  Bliss,  of  San  Antonio, 
for  ai^Uee. 


FLT,  C.  J.  Appellee  Instituted  this  suit 
to  re<-over  of  the  railway  company  and  J.  E. 
Franklin  the  value  of  certain  tools  and  im- 
pleuieuts,  which  constituted  a  railroad  con- 
tractor's outfit,  which,  it  was  alleged,  had 
been  conveited  to  their  use  by  appellanta 
Tbe  property  was  alleged  to  be  worth  the 
sum  of  12,700  and  appellee  also  sought  the 
recovery  of  $1,000  as  exemplary  damages. 
Tbe  Jury  returned  a  verdict  for  $600,  and 
judgment  was  accordingly  so  rendered. 

[1]  The  first  assignment  of  error  assails  the 
verdict  on  the  ground  that  the  value  of  the 
I  property  was  not  shown  to  be  more  than  $000, 
I  and  that  appellee  was  Indebted  to  Franklin 
In  a  sum  equal  to  that  amount.  The  state- 
ment of  facts  Bled  in  this  case  is  not  approved 
by  the  trial  Judge,  and  consequently  cannot 
be  considered  by  this  court  In  every  In- 
stance the  statement  of  facts  must  be  ap- 
proved by  the  trial  Judge.  Rivers  v.  Camp- 
bell, 61  Tex.  av.  App.  103,  111  S.  W,  190. 
Without  a  statement  of  facts,  the  assignment 
of  error  cannot  be  considered.    The  second. 


fourth,  fifth,  and  eighth  assignments  are  also 
based  on  tbe  evldmce  and  must  be  overruled. 

[2]  The  seventh  assignment  of  error  assails 
the  verdict  because  It  did.  not  dispone  of  the 
cross-action  of  appellants.  The  verdict  must 
be  construed  in  the  light  of  the  charge  which 
Instmcted  tbe  Jury  that  they  should  find  for 
appellee.  If  they  found  he  was  not  Indebted  to 
appellants,  or  If  the  amount  in  which  he  was 
Indebted  was  less  than  tbe  amount  In  which 
aiHiellants  were  Indebted  to  him.  That 
charge  removes  all  objections  to  the  verdict 
and  makes  It  certain.  The  jury  must  neces- 
sarily have  found  that  appellee  was  not  In. 
debted  to  appellants,  or  that,  if  he  was,  they 
owed  him  $600  more  than  be  owed  ttiem. 
Garrett  v.  Robinson,  93  Tex.  406,  55  S.  \V. 
664;  Bemus  v.  Donlgan,  18  Tex.  Civ.  App. 
125,  43  S.  W.  1062;  Cameron  v.  Lubbock,  147 
S.  W.  717. 

[3]  The  Judgment  does  not  provide  for  a 
double  recovery.  Although  tbe  verdict  found 
a  Joint  liability  against  appellants,  there  was 
no  error  in  the  judgment  decreeing  a  Joint 
and  several  liability.  Kuykendall  v.  Coulter, 
7  Tex.  Civ,  App.  399,  26  S.  W.  748;  Railway 
V.  Crump,  82  Tex.  Civ.  App.  222,  74  8.  W. 
836. 

Tlie  Judgment  is  affirmed. 


OCCIDENT   PIRB   INS,   CO.   T.   LINN. 

(No.  7406.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Oct.  16,  1915.) 

1.  Appeal  and  Ebbob  «s»770  —  Ravaw  — 

Inde'r  court  rule  40  (142  8.  W.  xiv)  an 
appellant's  brief  may  be  accepted  as  a  proper 
presentation  of  the  case,  witnout  examination 
oi  the  record  contained  in  the  transcript,  where 
appellee  tiles  no  brief. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  »  3104,  3106,  310^;  Dec. 
Dig.  «=>770.] 

2.  I NBTTRANCE  <8=>600  —  FlBE  INSUBANCB— Ac- 
tio .NS—EVIDENCK. 

Where  there  was  testimony  by  a  second- 
hand piano  dealer  that  he  had  examined  the 
instrument  insured  for  $400,  and  considered  its 
market  value  in  the  neighborhuod  from  $150 
to  ^200,  and  it  did  not  appear  whether  the  time 
referred  to  was  before  or  after  the  fire,  a  re- 
quested charge  that  the  market  value  of  the 
instrument  not  having  been  shown,  plaintiff 
could  not  recover,  was  properly  denied ;  it  being 
as  fair  to  assume  that  the  testimony  referred  to 
the  condition  of  the  instrument  after  tbe  fire 
as  before. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §i  1566,  1771-1784;  Dec.  Dig.  «=» 
66».] 

3.  Insurance  <8=>658— Fibe  Iksubancib— Ac- 
tions— Evidence. 

Testimony  as  to  the  condition  of  the  insur- 
ed property  more  than  8V&  months  after  tbe 
fire  is  inadmissible  in  an  action  on  a  fire  policy, 
without  a  showing  that  the  condition  was  the 
some  then  as  immediately  after  the  fire. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i§  1689,  1690,  1094 ;  Dec.  Dig.  <S=> 
658.] 
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4.  Appbal  and  Ebrob   «=»1067— Tbial   «=» 

208— RBFCBAli    OF    iNSTBUCnONS. 

Where  the  court  erroneously  denied  a  mo- 
tion to  strike  incompetent  evidence,  the  re- 
fusal of  a  charge  to  disregard  such  evidence  vras 
reversible  error. 

tEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4229;  Dec.  Dig.  «=al067; 
Trial,  Cent  Dig.  f  501;  Dec.  Dig.  i»='208.] 

6.  Insitsancb  «=»658  —  Fibk  Poi.icies  —  Ac- 
tions—Evidence. 

Where  a  piano  was  insured  against  fire, 
evidence  in  an  action  on  the  policy  as  to  the 
cost  of  repairing  its  internal  mechanism  was 
improperly  received,  where  there  was  no  show- 
ing of  that  sort  of  damage. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Wg.  H  1688,  1600,  1094;  Dec  Dig.  <8=s» 
658.] 

Appeal  from  Grayson  County  Court;  J. 
Q.  Adamson,  Judge. 

Action  by  W.  C  Linn  against  the  Occident 
Fire  Insurance  Company,  begun  In  justice 
court,  and  appealed  by  defendant  to  county 
court  t'rom  a  judgment  there  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Crane  &  Crane,  of  Dallas,  for  appellant 

TALBOT,  J.  The  appeUee  has  filed  no 
brief  In  this  case,  and  we  copy  from  appel- 
lant's brief  the  following  statement  of  the 
nature  and  result  thereof:  W.  C.  Linn,  appel- 
lee, as  plalutlfT,  instituted  a  suit  against  ap- 
pellant, the  Occidental  Fire  Insurance  Com- 
pany, of  Albuquerque,  N.  M.,  In  the  justice 
court  precinct  No.  1,  Grayson  county,  Tex., 
upon  a  policy  of  insurance  In  the  sum  of 
$400,  Issued  by  appellant  to  bis  wife,  Mrs. 
W.  O.  Unn,  covering  an  uprigfat  Ellington 
piano  located  in  appellee's  residence  In  Sher- 
man, Tex.  He  prayed  for  Judgment  for  $165' 
damages  alleged  to  ba^e  been  caused  by  fire 
and  water  to  the  pl&no  In  a  flre  which  oc- 
curred on  August  1,  1913,  together  with  at- 
torney's fees.  Appellant  admitted  that  the 
policy  was  Issued  and  that  a  flre  occurred, 
but  denied  that  the  damages  sustained  to  the 
piano  amounted  to  $165.  Trial  before  a  jury 
In  the  justice's  court  resulted  In  judgment 
on  April  21,  1914,  for  appellee  In  the  sum  of 
$125,  and  attorney's  fees,  to  which  appellant 
excepted,  and  gave  notice  of  appeal  to  the 
county  court  of  Grayson  county,  Tex.  Appeal 
bond  was  duly  filed  within  the  time  allowed 
by  law.  In  the  county  court  the  pleadings  of 
the  parties  were  the  same  as  in  justice's 
court,  plainticr  praying  for  $165  damages  and 
attorney's  fees,  and  defendant  denying  the 
amount  of  damage.  The  cause  was  tried  be- 
fore a  jury,  and  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $134,  and  the  court  en- 
tered Judgment  accordingly.  Motion  and 
Amended  motion  for  a  new  trial  were  filed 
within  the  time  required  by  law,  which 
•were  by  the  court  in  all  things  overruled,  to 
which  the  defendant  excepted,  and  gave  no- 
tice of  appeal  to  this  court. 

[1]  AppeUee  having  failed  to  file  In  this 
court  any   brief,  we  are  authorized  to  re- 


gard appellant's  brief,  under  rule  40  pre- 
scribed by  the  Supreme  Court  (142  S.  W.  xiv), 
as  a  proper  presentation  of  the  case  without 
an  examination  of  the  record  as  contained  In 
the  transcript 

[2]  The  first  assignment  of  error  presented 
In  at^>elIant'B  brief  complains  that  the  trial 
court  erred  In  refusing  to  give  the  following 
special  charge  requested  by  It: 

"The  undisputed  evidence  shows  that  the  pi- 
ano covered  by  the  policy  sued  on  had  a  market 
value  at  Sherman,  Tex.,  at  the  time  the  fire 
occurred.  PlaintifTH  measure  of  damages  there- 
fore is  the  difference  between  the  market  value 
of  the  piano  immediately  before  the  fire  and 
immediately  after  it  was  damaged.  There  being 
no  evidence  as  to  what  the  market  value  of  the 
piano  was  immediately  after  the  fire,  you  are 
instructed  that  plaintiff  hns  failed  to  prove  the 
amount  of  his  damage.  Tou  will  therefore  find 
a  verdict  for  the  defendant" 

The  assignment  asserts  the  refusal  of  this 
charge  was  errof : 

"Because  the  undisputed  evidence  showed  that 
the  piano  in  controversy  had  a  market  value  in 
Sherman,  Tex.,  at  the  time  the  fire  occurred, 
and  the  plaintiff's  measure  of  damages  was  the 
diiference  between  the  market  value  of  same  im- 
mediately before  the  fire  and  immediately  after 
the  fire,  which  is  more  fully  set  out  in  defend- 
ant's bill  of  exception  No.  5." 

The  evidence  quoted  In  the  statement  un- 
der this  assl^ment  In  support  of  the  con- 
tention that  there  was  no  testimony  showing 
what  the  market  value  of  the  piano  was  im- 
mediately after  the  flre  Is  aa  follows:  J.  F. 
Kohler  testified: 

"I  am  in  the  piano  business,  tuning  and  sell- 
ing, and  have  been  for  about  30  years  at  Sher- 
man. I  buy  and  sell  and  trade  pianos,  and  han- 
dle secondhand  pianos.  *  *  *  I  examined  the 
piano  in  Mr.  Linn's  house.  It  was  an  Elling- 
ton piano,  made  by  the  Baldwin  Company,  of 
Cincinnati  *  *  *  I  considered  the  market 
value  of  that  piano  in  the  neighborhood  of  $1SS0 
or  $200.  That  is  what  would  be  a  fair  price 
for  It" 

The  testimony  of  the  witness  KcAler,  as 
thus  quoted  In  appellant's  brief,  dees  not 
show  at  what  time  he  regarded  the  market 
value  of  the  piano  in  question  to  be  $150  or 
$200.  It  will  be  observe  1  that  he  says  he 
examined  the  piano  in  Mr.  Linn's  house,  but 
It  does  not  appear  whether  this  was  before 
or  after  the  flre  whl«h  is  charged  to  have 
damaged  the  piano ;  neither  does  it  appear 
that  in  speaking  of  the  market  value  of  the 
piano  he  had  reference  to  its  market  value 
before  or  after  the  flre.  For  aught  the  state- 
ment shows,  he  may  have  had  reference  to 
the  market  value  of  the  piano  immediately 
after  the  flre  which  the  plaintiff  claims 
damaged  It  It  Is  certainly  Just  as  reasonable 
to  conclude  that  he  was  speaking  of  the 
value  of  the  piano  after  the  flre  as  that  he 
was  speaking  of  It  tietoie  the  flre.  Indeed, 
the  Inference  Is  stronger,  we  think,  that  ha 
was  speaking  of  the  value  of  the  piano  after 
the  fire.  In  this  attitude  of  the  testimony 
the  appellant  has  not  sustained  Its  assign- 
ment asserting  that  there  was  no  evidence 
showing  the  market  value  of  the  piano  Im- 
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mediately  after  the  fire.  In  yism  of  the  eda- 
dltlon  of  the  evidence  as  thus  pointed  out, 
we  would  not  be  authorized  to  say,  aa  against 
the  ruling  of  the  court,  that  there  was  no  evi- 
dence showing  the  market  value  of  the  piano 
Immediately  after  the  fire,  and  the  assign- 
ment must  be  overruled. 

[3]  Appellant's  second  assignment  of  er- 
ror is  as  follows: 

"The  court  erred  in  overruling  and  in  refus- 
ing to  sustain  defendant's  motion  to  exclude 
from  thP  consideration  of  the  jury  all  the  testi- 
mony of  tiie  witness  William  Weiss  as  to  the 
condition  of  the  piano  invoived  on  tlie  data  of 
his  examination  of  same,  and  the  amount  it 
would  take  to  replace  same  in  the  condition  it 
was  before  the  fire,  because  the  evidence  clear- 
showed  that  such  examination  was  made  some 
\t,  months  after  the  fire  which  damaged  the 
piano,  and  there  was  no  evidence  in  the  rec- 
ord that  the  condition  of  the  piano  at  the  time 
of  such  examination  was  the  same  as  it  was 
immediately  after  the  fire,  because  the  evidence 
of  such  condition  at  the  time  of  such  examina- 
tion was  too  remote  to  be  evidence  of  the  con- 
dition of  said  piano  immediately  after  the  fire; 
all  of  which  is  more  specificallv  set  out  in  de- 
fendant's bill  of  exception  No.  I." 

The  proposition  advanced  under  this  as- 
signment Is  that: 

"The  testimony  as  to  the  condition  of  a 
chattel  of  a  witness  who  made  an  examina- 
tion of  same  8%  months  after  it  had  been  dam- 
aged by  fire  is  not  admissible  upon  the  issue  of 
the  amount  of  damage  occasioned  by  the  fire 
to  show  its  condition  immediately  after  the  fire, 
in  the  absence  of  proof  that  its  condition  at 
the  time  of  snch  examination  was  the  same  as 
it  was  immediately  after  the  fire." 

This  assignment  must  be  sustained.  Ap- 
pellant states  a  correct  proposition  of  law 
under  It,  and  purports  to  set  forth  In  support 
ct  the  assignment  all  the  testimony  bearing 
upon  the  question  raised.  This  testimony 
shows  that  the  witness  Weiss  made  an  ex- 
amination of  the  piano  8  or  8^  mouths  after 
the  flre  which  damaged  It,  and  there  appears 
no  evidence  whatever  showing  or  tending  to 
show  that  the  piano  was  in  the  same  condi- 
tion at  the  time  of  such  examination  as  It 
was  Immediately  after  the  flre.  Without 
such  evidence  proof  of  the  condition  of  the 
piano  at  the  remote  period  of  8  or  814  months 
after  the  alleged  date  of  its  Injury  for  the 
purpose  of  showing  the  extent  of  the  injury 
to  It  and  the  amount  of  plaintifiTs  damages 
in  consequence  thereof  was  inadmissible.  In 
this  connection,  based  upon  the  condition  the 
piano  was  In  when  examined,  the  witness 
was  permitted  to  state  that  It  would  cost  $75 
to  repollsh  and  place  the  piano  In  flrst-class 
condition.  It  not  appearing  that  the  condi- 
tion of  the  piano  at  the  time  it  was  examined 
by  this  witness  was  the  same  as  it  was  im- 
mediately after  the  flre,  the  testimony  com- 
plained of  by  appellant  should  have  been  ex- 
cluded. 

[4]  In  addition  to  its  motion  to  have  this 
testimony  excluded,  appellant  sought  by  a  re- 
quested special  charge  to  have  It  withdrawn 
from  the  consideration  of  the  Jury.  This 
charge  was  refused  by  the  court,  and  its  re- 


fusal is  made  the  basis  of  appellant's  third 
assignment.  Having  refused  to  exclude  the 
testimony  upon  appellant's  motion  made  for 
that  puri>ose,  the  denial  of  this  charge  was 
material  error. 

[6]  It  Is  also  assigned  that  the  court  erred 
in  permitting  the  witness  O.  L.  Ouinn  to  tes- 
tify that  it  would  cost  $25  to  $60  to  buy  or 
replace  the  Inner  action  of  upright  grand  El- 
lington pianos,  and  that  It  would  cost  about 
$46  to  reetrlng  an  upright  grand  Ellington 
piano,  and  In  refusing  to  sustain  appellant's 
motion  to  exclude  the  testimony  of  said  wit- 
ness that  It  would  cost  "about  $5  extra  to  put 
1b  new  tuning  pins  in  an  upright  EUlngton 
piano."  Appellant  contends  and  asserts,  as 
propositions  under  the  several  assignments 
of  error  complaining  of  the  foregoing  rulings 
of  the  court,  that  there  was  no  evidence 
showing. that  either  the  inner  action  or  the 
strings  or  the  tuning  pins  of  the  piano  was 
damaged  by  the  flre  In  question.  The  assign- 
ments complaining  of  the  foregoing  rulings 
at  tlte  court  should,  in  our  opinion,  be  sus- 
tained. Taking  the  statements  of  appellant 
as  correctly  presenting  the  evidence  offered, 
there  was,  as  contended  by  aroellant,  no  evi- 
dence showing  that  either  of  the  parts  of  the 
piano  to  which  the  testimony  objected  to  re- 
lated was  damaged  by  tlie  flre  alleged  to 
have  caused  injury  to  it  There  being  no 
such  evidence,  the  admission  of  the  testimony 
complained  of  was  prejudicial  error,  and  re- 
quires a  reversal  of  the  case.  To  correct  the 
errors  here  referred  to  the  appellant  re- 
quested the  court  to  charge  the  Jury  as  fol- 
lows: 

"There  being  no  evidence  in  the  record  in  ,• 
this  cause  aa  to  what  particular  parts  of  the 
interior  of  the  piano  covered  by  the  policy  in 
suit  were  damaged,  you  are  instructed  that  the 
court  erred  in  permitting  the  witness  U.  Li. 
Uuinn  to  testify  as  to  what  the  cost  of  repiac- 
iiiK  the  'action,'  the  oust  of  restriuging  same, 
and  the  cost  of  replacing  the  tuning  pins  of  said 
piano  would  be,  and  you  will  disi-egard  said 
testimony  In  arriving  at  your  verdict." 

The  court  refused  this  charge,  and  Its  re- 
fusal is  assigned  as  error,  upon  the  ground 
that  there  was  no  evidence  In  the  record  that 
the  Inner  action,  strings,  or  tuning  pins  were 
damaged  by  the  flre.  There  being  no  such  - 
evidence,  and  the  court  having  erred  in  ad- 
mitting the  testimony  complained  of,  and 
having  refused  to  strike  It  out  upon  motion 
of  appellant,  it  was  error  to  refuse  the 
charge. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


POSTAL  TELEGRAPH  CABLE  00.  OF 
TEXAS  V.  DB  KHEKKO.    (No.  5604.) 
(Court  of  Civil  Appeals  of  Texas.     San   An- 
tonio.   Oct  18,  1915.) 

1.  Evidence  «=»471  —  Opinion  —  Cubic  by 
Context. 

In  an  action  for  rent,  where  the  answer  of 
a  witness,  although  a  portion  of  it,  considerMl 


^s»For  otbar  caow  «••  sum  topic  and  KST-NUUBBa  la  all  Key -Numbered  Dlsuta  and  Indsxw 

Google 


Digitized  by ' 


>8' 


626 


17»  SOUTHWESTISIRN  KEPORTBB 


(Tex. 


al0B«,  appeared  to  be  hit  opinion  aa  to  the  mean- 
ins  of  certain  statementa  made  by  a  third  per- 
son, when  considered  as  a  whole  merely  stated 
what  such  person  had  said,  its  admission  was 
proper. 

I  Ed.  Note.— For  other  cases,  see  Evidence, 
Oent.  Dig.  H  2140-2186:  Uec  Dig.  4=>471: 
Witnesses,  Cent.  Dig.  |  834.] 

2.  I<ANDI.OKD   AMD    TkNANT   «=9231— SUBLET- 

TiNO  —  Contract  —  Suiticienct  of  Evi- 
dence. 

In  an  action  for  rent  evidence  held  to  show 
that  defendant,  through  its  agent,  made  a  con- 
tract to  subrent  the  premises  for  one  month, 
with  an  option  to  extend  the  contract  to  cover 
the  term  of  plaintiff's  lease. 

[Ed.  Note.— Pop  other  cases,  see  Iiondlord  and 
Tenant,  Cant.  Dig.  H  82&-934 ;   Dea  Dig.  «s> 

8.  Landlobd  and  Tenant  «=980— Option  to 

Sublet— Pebfobuancb. 

Where  premises  were  sublet  for  one  month, 
with  the  option,  if  satisfactory  to  extend  the 
time  of  occupancy  to  one  year,  the  term  of  the 
tenant's  lease,  the  sublessee,  by  retaining  the 
space  longer  than  a  month,  signified  its  satisfac- 
tion, and  abandoned  its  right  to  limit  the  con- 
tract to  such  period. 

lEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  2&4-257;  Dec.  Dig.  «s> 
80.J 

4.  Judokent  «=>199  —  JtJoaioNT  NoN  Ob- 
stante Vebeoicto. 

The  court  had  no  power  to  render  Judg- 
ment in  disregard  of  the  jury's  findings;  iu 
power  being  limited  to  setting  aside  the  veidict 
and  granting  new  trial 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  gf  367-376;  Dec.  Dig.  «8=195.J 

.  Appeal  from  Bexar  County  Court  for  Civil 
CBses;  John  11.  Claris,  Judge. 

Ac-tiou  by  Ueorge  De  Krekko  against  the 
Postal  Telegraph  Cable  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AiUrnied. 

A.  P.  Wozencraft,  of  Dallas,  and  CObbs, 
E&krtdge  &  Cobbs,  of  San  Antonio,  for  ap- 
pellant. Engelking  ft  James,  of  Ban  Antonio, 
for  appellee. 

MOURSUND,  X  Appellee  sned  appellant 
in  Justice's  court,  alleging  that  api>ellant, 
through  Its  agent,  W.  E.  Herring,  leased  cer- 
tain premliieB  from  appellee  for  11  months, 
agreeing  to  pay  $16  per  month  for  the  use 
thereof,  and  that  it  only  paid  the  sum  of 
$60.  Judgment  was  rendered  In  favor  of 
plaintiff  for  $106.  An  appeal  was  taken,  and 
the  trial  resulted  in  a  verdict  and  Judgment 
In  favor  of  plaintiff  for  $105,  with  interest 
from  March  1,  1914  No  written  pleadings 
were  filed. 

[1]  Appellant  complains  of  the  admission 
of  a  portion  of  an  answer  of  the  wltuetw  G. 
De  Krekko  to  a  cross-interrogatory.  When 
considered  alone,  this  portion  of  the  answer 
appears  to  be  the  opinion  of  the  witness 
with  regard  to  the  meaning  of  certain  state- 
ments made  by  Herring;  but,  when  the  en- 
tire answer  is  considered,  it  is  obvious  that 
the  witness  merely  stated  what  Herring  bad 
said,  namely,  that  they  (meaning  appellant 
company)  woold  try  the  lease  one  month,  and  1 


If  they  remained  over  and  above  that  montli 
It  would  mean  for  them  to  stay  for  the  year. 
The  first  assignment  of  error  is  overruled. 

[2,1]  By  the  second  assignment  of  error 
complaint  Is  made  of  the  overruling  of  de- 
fendant's motion  for  an  instructed  verdict; 
the  contention  being  that  the  undisputed  evi- 
dence showed  that  defendant  was  to  take 
the  space  in  plaintiff's  store  for  a  substation 
for  one  month,  and  that  if  it  paid  the  first 
month  then  defendant  was  to  take  sucli 
space  for  the  life  of  plaintiff's  lease,  ana  tbat 
the  evidence  showed  tliat  the  business  did 
not  pay  for  the  first  month.  Defendant's 
witness  Herring  did  not  undertake  to  testify 
regarding  the  terms  of  the  contract  made  by 
him  with  plaintiff.  Plaintiff  testified  on  di- 
rect examination  tbat  Herring  said,  "I  want 
to  take  tliat  space  for  one  month  with  the 
privilege  of  one  year;"  that  Herring  asked 
him  how  long  his  lease  ran,  and  he  told  Her- 
ring <me  year,  and  that  Herring  then  said, 
"Tbat  Is  satlitfactory,  and  we  will  take  It 
the  same  as  your  lease,  if  it  is  satisfactory 
at  the  end  of  the  first  month."  PlaiutilTs 
brother  testified  that  Herring  said  they 
would  try  for  one  month,  and  if  they  continu- 
ed over  and  above  that  month  it  mpant  for 
them  to  stay  for  the  year.  Defendant  used 
and  paid  for  the  space  for  four  months,  with- 
out undertaking  to  make  any  other  contract 

It  is  true  tbat  upon  crot«-examlnation 
plaintiff  testified  that  he  understood  Herring 
was  trying  the  business,  and  that  he  would 
take  the  space  for  tlie  rest  of  the  lesHe  if 
the  buslnees  paid.  Upon  redirect  examina- 
tion he  again  testiaed  to  the  actual  language 
used  by  Herring,  which  was  in  sutkttanoe 
that,  if  the  business  was  satisfactory  and 
they  did  a  good  business,  be  would  keep  the 
space  during  the  term  of  plalntifTs  lease. 
"This  evidence  clearly  shows  a  contract  to 
rent  for  one  month,  with  an  option  to  extend 
the  contract  to  cover  the  term  of  plaintiff's 
lease.  It  shows  clearly  that  defendant  could 
abandon  the  premises  at  the  end  of  the 
month,  and  the  contract  would  be  at  an  end ; 
but  it  does  not  show  that  it  could  stay  for 
four  months,  and  then  say  that  it  had  never 
become  bound,  except  for  one  month,  but  had 
secretly  been  a  tenant  at  will.  It  was  never 
the  intention  of  the  parties  that.  If  the  busi- 
ness was  unsatisfactory,  or  did  not  pay,  de- 
fendant could  act  as  If  it  was  satisfactory, 
continue  its  possession,  apparently  exercise 
its  option  to  lease  for  the  remainder  of  plain- 
tiff's term,  and  then,  after  four  months,  say 
it  had  never  made  a  contract,  except  for  one 
month.  Under  the  terms  of  the  contract,  by 
exercising  It^  option  to  retain  the  space  lon- 
ger than  the  month,  defendant  signified  its 
satisfaction  with  the  business  done,  and 
abandoned  its  right  to  limit  the  contract  to 
one  month.  The  court  did  not  err  in  over- 
ruling defendant's  motion  for  an  instructed 
verdict,  and  the  assignment  Is  overruled. 
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[4]  The  third  assignment  complains  of  the 
refusal  of  a  motion  for  Judgment  in  favor 
of  defendant  notwithstanding  the  verdict. 
The  court  did  not  err  in  overruling  the  mo- 
tion. If  the  undisputed  evidence  bad  shown 
Uie  facts  set  out  In  the  motion,  the  Jury  hav- 
ing made  findings  on  the  points  relied  upon 
by  defendant,  the  court  had  no  power  to  ren- 
der Judgment  In  disregard  of  such  findings ; 
its  power  being  limited  to  setting  aside  the 
verdict  and  granting  a  new  trial.  Fant  v. 
SuUivan.  152  S.  W.  615. 

The  Judgment  is  affirmed. 


ABLON  T.  WHEELEB  ft  HOTTER  MEBr 

OANTIL,E  CO.     (No.  7396.)* 

(Conrt  of  Civil  Appeals  of  Texas.    Dallas.    June 
19,  1915.     On  Motion  to  Certify  to  Su- 
preme Court,  Oct.  23,  1915.) 

L  Pleadiro  4s»25&— Akendhknt  or  Ahbwbb 

AT  TaiAL. 

There  was  no  error  in  refusing  to  permit  de- 
fendant during  the  trial  to  amend  his  answer 
by  setting  up  a  deed  of  trust  and  introducmg  a 
new  defense  based  thereon,  which  would  necessi- 
tate a  continuance  to  enable  plaintiff  to  meet  it ; 
all  the  facts  and  circum8tancea.8buwing  that  de- 
fendant was  put  on  inquiry  and  bad  sufficient 
time  to  have  ascertained  the  exact  condition  of 
affairs,  and  that  if  he  did  not  know  it  it  was  due 
t»  bis  negligence. 

[E^  Note.— FV>r  other  cases,  see  Pleading, 
CenL  Dig.  gf  765-782;    Dec.  Dig.  cs=9258.j 

2.  TbIAL   «=32nO  —  iHBTBUonONS  —  Convork- 

rrT  TO  Issuxs. 

An  instruction  presenting  an  issue  nnau- 
tborized  by  any  pleading,  or  even  by  the  evi- 
dence, is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  If  684-686;    Dec.  Dig.  <S=>260.] 

8.  Nkw   Tbial   «=b102— Nkwlt   Discovxbed 

Evidence— DiLioENCK. 

Defendant  is  not  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  a  deed 
of  trust,  of  which  the  drcumstances  put  him 
on  laqniry. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  207,  210-214;   Dec.  Dig.  <S=>102.] 

Appeal  firom  District  Court,  Dallas  Coun- 
tr;  W.  F.  Whltehurst,  Judge. 

Action  by  the  Wheeler  &  Hotter  Hercan- 
tlle  Company  against  Ben  Ablon.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed, and  motion  to  certify  Questions  over- 
ruled. 

Garden.  Starling,  Garden,  Hemphill  &  Wal- 
lace, Towne  Xoung,  Victor  H.  Ilexter,  and 
A.  B.  Lacy,  all  of  Dallas,  for  appellant 
Short  &  Felld,  of  Dallas,  for  appellee. 

RAINEY,  C.  J.  In  June,  1907,  J.  W.  Tob- 
olowsky  was  engaged  in  the  mercantile  busi- 
ness at  HcAlester.  Okl.  Being  financially  in- 
volved, a  petition  in  bankruptcy  was  filed 
against  him.  Tootle,  Wheeler  &  Hotter  Her- 
cautile  Company,  one  of  his  creditors,  agreed 
to  help  him.  A  convention  of  the  creditors 
was  bad,  who  agreed  to  take  40  per  cent 
of  tbdr  indebtedness  in  settlement  and  said 
mercantile  company  agreed  to  advance  the 


money  to  pay  the  other  creditors,  if  tbo 
full  amount  of  Its  claim  was  secured.  Said 
mercantile  company  advanced  the  money, 
and  said  creditors  were  paid  their  40  per 
cent,  and  J.  W.  Tobolowsky  executed  to  said 
mercantile  company  his  two  promissory 
notes,  one  for  $1,315  and  the  other  for  |1,500, 
the  latter  signed  by  Ben  Ablon,  and  the  stock 
of  goods  of  said  Tobolowsky  was  placed  in 
the  hands  of  a  trustee  for  sale  to  pay  off 
said  indebtedness.  The  note  first  falling  due, 
$1,315,  was  paid  off,  and  the  other  was  re- 
duced in  amount  by  payments  to  about  $900, 
when  on  October  30, 1911,  appellee,  successors 
to  Tootle,  Wheeler  &  Hotter  Hercantile  Com- 
pany, brought  this  suit  against  J.  W.  Tobo- 
lowsky and  Ben  Ablon  to  recover  the  bal- 
ance due  on  the  $1,500  note.  Tobolowsky 
was  dismissed  from  the  suit  and  of  which 
there  is  no  question  raised,  and  Ben  Ablon 
Is  the  only  defendant  He  pleaded  that  he 
signed  the  note  aa  surety  and  that  he  did  so 
with  the  understanding  that  the  proceeds 
arising  from  the  sale  of  the  goods  placed  in 
the  hands  of  the  trustee  should  be  first  ap- 
plied to  the  payment  of  the  $1,500  note, 
which  was  not  done ;  that  the  note  was  pro- 
cured by  duress  and  fraud  on  the  part  of 
the  mercantile  company,  in  that  they  agreed 
to  accept  40  per  cent  of  their  indebtedness, 
as  did  the  other  creditors,  but  after  the  meet- 
ing of  the  creditors,  and  before  they  would 
advance  the  money  to  pay  the  other  cred- 
itors, they  required  Tobolowsky  to  secure 
tbem  In  the  full  amount  of  their  debt  which 
he  did  to  prevent  being  forced  into  bank- 
ruptcy. A  trial  resulted  in  a  Judgment 
against  Ablon.  and  be  appeals, 

[1]  1.  On  the  trial,  after  the  plaintiff  and 
defendant  had  both  Introduced  their  direct 
testimony,  plalntitr  in  rebuttal  offered  in  evi- 
dence a  deed  of  trust  executed  by  J.  W. 
Tobcdowsky  to  J.  J.  Tuehy,  agent  of  tlie 
mercantile  company,  conveying  the  entire 
stock  of  merchandise,  fixtures,  etc.,  to  be 
held  in  trust  with  power  of  sale  in  the  usu- 
al course,  to  keep  the  property  insured,  to 
replenish  the  stock,  to  pay  expenses  of  run- 
ning the  business,  and  balance  of  the  pro- 
ceeds arising  from  the  sales  to  be  applied  on 
said  Indebtedness.  At  this  point  In  the  trial 
defendant  claimed  that  he  knew  nothing  of 
said  deed  of  trust,  and  asked  leave  of  the 
court  to  amend  his  answer  that  he  might 
set  up  in  effect  said  deed  of  trust  that  it 
was  a  security  for  said  note,  that  the  val- 
ue of  said  security  was  in  excess  of  said  In- 
debtedness, and  that  the  same  had  been  neg- 
ligently dissipated  by  said  mercantile  com- 
pany, but  for  which  said  note  would  have 
been  paid  off  and  discharged.  The  plain- 
tiff objected  to  the  filing  of  said  amendment : 

"Because  said  defendant  had  ample  onportu- 
nity  to  obtain  said  deed  of  trust  if  be  desired. 
J.  W.  Tobolowsky  was  his  codefendant  in  this 
action  and  resided  at  HcAlester,  in  the  state  of 
Oklahoma,  as  defendant  well  knew  when  said 
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deed  of  trost  was  executed.  That  it  was  filed 
for  record  on  the  10th  day  of  July,  1907,  that 

this  suit  was  brought  on  the day  of  19 — , 

against  defendant  and  3.  W.  Tobolowsky,  and 
has  been  pending  ever  since.  That  said  amend- 
ment, if  allowed,  introduced  into  the  case  a  new 
defense,  which  would  necessarily  result  in  a 
continuance  to  enable  the  plaintiff  to  show  that 
the  goods  mentioned  in  the  notice  were  removed 
from  Oklahoma  without  the  plaintiffs  knowledge 
and  with  the  knowledge  and  consent  of  Om  de- 
fendant." 

The  court  refused  to  permit  defendant 
leave  to  file  said  trial  amendment,  to  which 
action  of  the  court  tn  refusing  defendant 
leave  to  auiend  tbe  defendant  then  and  there 
duly  excepted.  We  are  of  the  opinion  that 
tbe  court  did  not  err  in  refusing  to  i)ermlt 
appellant  to  amend  bis  answer  as  requested. 
He  pleaded  that  the  goods  were  placed  in 
tbe  hands  of  a  trustee  for  sale,  and  that 
tbe  note  was  to  be  paid  out  of  tbe  first 
proceeds  of  sale.  Said  deed  of  trust  was 
I>roperl7  recorded  in  Oklahoma.  He  was  a 
nephew  of  J.  W.  Tobolowsky,  and  B.  Tobo- 
lowsky, J.  W.  Tobolowsky's  brother,  was 
placed  In  charge  of  said  goods  for  tbe  pur- 
pose of  disposing  of  tbe  same,  and  several 
years  elapsed  before  this  suit  was  brought 
All  tbe  tacts  and  drcumstances,  we  tbink, 
show  that  appellant  was  put  upon  inquiry 
and  bad  sufficient  time  to  have  ascertained 
tbe  exact  conditi<»i  of  affairs ;  If  he  did  not 
in  fact  actually  know  the  true  condition,  it 
must  be  attributed  to  bis  own  negligence. 

[2]  2,  Tbe  court  did  not  err  in  refusing  to 
give  appellant's  special  charge  to  the  effect 
to  find  for  him  If  they  believed  plaintiff  caus- 
ed the  surrender  of  securities  sufficient  to 
pay  tbe  said  note  to  J.  W.  Tobolowsky,  or. 
If  not  sufficient  to  satisfy  the  note,  to  cred- 
it the  value  of  what  was  turned  back  on  said 
note.  There  was  no  pleading  by  appellant 
that  authorized  the  presentation  of  such  an 
Issue.  Besides,  there  is  no  evidence  show- 
ing tbe  value  of  the  goods  returned  to  J.  W. 
Tobolowsky. 

[3]  S.  The  court  did  not  err  In  falling  to 
grant  appellant's  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence, 
which  was  the  deed  of  trust  introduced  by 
plaintiff,  and  for  which  the  appellant  bad 
asked  leave  to  amend.  As  above  stated,  we 
think  there  was  no  Just  ground  for  appel- 
lant's being  surprised,  as  tbe  drcumstances 
shows  put  him  on  inquiry,  and  our  discussion 
of  the  question  of  refusal  to  allow  appellant 
to  amend  applies  to  the  question  of  newly 
discovered  evidence. 

4.  On  tbe  issue  pleaded  by  appellant  that 
he  signed  said  note  as  security  with  tbe  un- 
derstanding that  tbe  proceeds  of  sale  of  tbe 
goods  should  be  first  applied  to  the  note  here 
sued  on,  we  will  say  that  there  was  sufficient 
evidence  .to  support  the  Jury's  verdict  that 
there  was  no  such  understanding  by  tbe  meiv 
cantile  company  or  its  agent 

5.  We  also  think  the  evidence  sustains  and 


authorizes  tbe  verdict  on  the  question  of  du- 
ress and  fraud. 

There  is  no  error  in  the  charge  of  tbe 
court  upon  tbe  burden  of  proof. 

Finding  no  reversible  error  In  tbe  record, 
the  judgmait  Is  affirmed. 

On  Motion  to  Certify  to  Supreme  Court. 

The  appellant  moves  this  court  to  certify 
this  case  to  the  Supreme  Court,  because  in 
conflict  with  the  opinions  of  the  Courts  of 
Civil  Appeals  at  El  Paso  and  at  Ft  Worth. 
He  states  in  his  motion: 

"This  honorable  court,  through  Chief  Justice 
Rainey,  in  the  above  cause,  on  the  question  of 
principal  and  surety,  held  that  though  it  was  ap- 
parent of  record  that  the  creditor  (the  appellee 
in  this  cause),  which  wag  a  trustee,  and  in  the 
possession  of  securities  held  for  the  payment  of 
the  note  sued  on,  negligently  surrenders  said  se- 
curities to  tbe  principal  debtor,  and  allows  him 
to  remove  same  out  of  the  state,  such  action  on 
the  part  of  the  creditor  does  not  discharge  the 
surety,  nor  release  him  pro  tanto  to  the  amount 
of  such  surrendered  security." 

In  tbe  opinion  we  nsed  no  such  language 
as  above  set  out,  nor  did  we  bold  or  Intimate 
that  such  was  not  the  law.  What  we  held 
was  that  there  was  no  pleading  presenting 
such  an  Issue.  On  tbe  Issue  pleaded  that  ap- 
pellant signed  the  note  with  tbe  understand- 
ing that  the  proceeds  of  sale  of  the  goods 
should  first  be  applied  to  tbe  note,  the  evi- 
dence was  sufficient  for  tbe  Jury  to  find 
against  him.  We  concluded  that  appellant 
signed  the  note  without  reference  to  wbat 
disposition  was  made  of  the  goods. 

Tbe  motion  is  overruled. 


FOWLER  V.  CARLISLE.    (No.  7388.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Oct 

16,  1915.) 

1.  Sai.es  4=953— Reprehentation  —  Fact  os 

OPINIOST — Ql'ESTION   OF    FaCT. 

Whether  a  representation  made  by  a  seller 
was  intended  by  him  and  understood  by  the  buy- 
er as  an  affirmance  of  a  fact  or  a  mere  expres- 
sion of  opinion,  in  which  latter  case  it  though 
untrue,  is  not  ground  for  rescission,  is  a  ques- 
tion of  fact  for  the  jury,  or  for  the  court  exer- 
cising his  jury  function. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  145-lSl ;   Dec.  Dig.  «=>58.] 

2.  Appbai.  ahd  Ebbob  4=9731- AssiomiBMTs 
OF  Erbob. 

Any  assignment  of  error  without  support  in 
the  court's  condudons  of  fact,  and  which  fails 
to  challenge  the  correctness  of  such  conclusions, 
presents  no  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3017-3021 ;  Dec  Dig.  «=» 
731.) 

Error  from  Wpod  (Tounty  Court;  B.  E. 
Bozeman,  Judge. 

Action  by  M.  E.  Fowler  against  J.  A.  Car- 
lisle. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Jones  &  Jones,  of  Mioeola,  for  plaintiff  In 
error.  Harris  &  Britton,  of  Quitman,  for  de- 
fendant in  error. 
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RASBURY,  J.     In  the  court  below  plaln.- 
I         tiff  In  error  sued  defendant  in  error  to  re- 
scind a  contract  of  sale  and  purchase  enter- 
ed Into  between  the  parties,  and  to  recover 
the  price  paid  for  two  mulee  on  the  ground 
tbat  defendant  in  error  had  warranted  them 
to  be  sound  and  strong  while  in  fact  one  of 
the  mules  had  been  crippled  when  a  colt  and 
as  a  consequence   was   incapable  of  doing 
farm  work  for  which  defendant  in  error  had 
warranted  them.     There  was  trial,  without 
juty,  resulting  in  Judgment  for  the  defend- 
ant in  error,  from  which  Judgment  this  ap- 
peal was  taken.     The   record  contains   no 
statement  of  facts,  but  the  issues  presented 
in  the  brief  of  plaintiff  in  error  are  based,  as 
to  the  necessary    facts,   upon    unchallenged 
conclusions  of  fact  prepared  and  filed  by  the 
trial  judge.     These  conclusions,  essential  to 
a  consideration  of  the  issues  presented,  are. 
In  onr  own  language  and  arrangement,   in 
snbstance,   as   follows:    Defendant   in   error 
raised  the  mule  In  question.    When  It  was  a 
few  days  old  it  was,  In  some  manner  un- 
known to  defendant  in  error,  injured  and 
crippled  in  Its  hip,  and  aa  a  result  of  such 
Injuries  limped  for  three  or  four  months,  de- 
fendant In  error  being  aware  of  both  the  In- 
jury and  the  consequent  limp.     Plaintiff  in 
error,  who  lived  in   Smith  county,   distant 
about  20  miles  from  defendant  in  error's 
home  in  Wood  county,  went  to  the  latter's 
home  and  purchased  the  mules,  together  with 
harness  for  each,  paying  therefor  $475,  which 
was  the  fair  market  value  of  the  mules  and 
harness.    At  the  time  of  the  sale  defendant 
Id  error  had,  for  a  period  of  2%  or  3  years 
worked  the  mule  at  all  kinds  of  farm  work 
without  it  ever  having  shown  any  lameness 
or  hurt  trtxn  the   injury   received   when   a 
colt,  though  the  condlQon  of  the  hip,  as  a  re- 
mit of  the  old  injury,  rendered  it  more  sus- 
ceptible to  other  Injury,  and  at  the  time  of 
the  sale  was,  as  matter  of  fact,  sound  for  all 
kinds  of  farm  work,  but  showed  a  slightly 
low  hip.     While  plaintier  In  error  was  ex- 
amining the  mule  he  remarked  to  defendant 
in   error   "that   hip   looks  a  little  low,"   to 
which   defendant   in    error   replied,    "I   can 
hardly  tell  it,  can  you?"     Plaintiff  In  error 
also  asked  defendant  in  error  if  the  mule 
had  been  hurt  or  lame  in  that  leg,  to  which 
defendant  in  error  replied,  "He  has  never 
been   lame   on   me,"    which   last   statement 
plaintiff  in  error  believed.    Defendant  In  er- 
ror did  not  inform  plaintiff  in  error,  nor  was 
he  informed  otherwise,  that  the  mule  had 
been  hurt  when  a  colt,  but  such  omission  was 
not  the  concealment  of  a  latent  defect    The 
mule's  low  hip  was  open  and  patent,  and  was 
observed  by  plalntlfl  in  error  before  he  pur- 
chased the  mnle.    He  had  noticed  the  mule 
resting  its  leg,  with  low  hip,  while  in  har- 
ness.    At  the  time  of  the  purchase  plaintiff 
in  error  was  accompanied  by  his  father-in- 
law,  who  lived  near  defendant  in  error,  and 
had  known  the  mules  all  their  lives,  examin- 
ed them  at  the  time  of  the  purchase,  and 
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would  have  purchased  them  himself,  al- 
though he  had  known  of  the  injury  to  the 
mule  when  a  colt.  At  the  time  of  and  he- 
fore  the  sale  was  concluded,  plaintiff  in  er- 
ror requested  defendant  In  error  to  guaran- 
tee the  mules,  but  defendant  in  error  refus- 
ed to  do  so,  and  did  not  make  any  warranty 
as  to  the  soundness  or  condition  of  the  mnles. 
Defendant  in  error  did  tell  plaintiff  in  error 
that  the  mules  were  sound,  bat,  having  re- 
fused to  guarantee  them,  such  statement  was 
made  and  accepted  as  the  opinion  of  defend- 
ant In  error,  based  upon  his  knowledge  of 
the  mules  and  not  as  a  statement  made  to 
Induce  plaintiff  in  error  to  purchase.  Nor 
was  the  statement  that  the  low  hip  had  never 
hurt  or  lamed  the  mule  of  defendant  in  er- 
ror a  false  representation.  After  the  pur- 
chase plaintiff  In  error  put  the  mules  upon 
road  work  too  heavy  for  them,  and  in  a  few 
weeks  thereafter  the  mule  in  question  became 
lame  in  the  low  hip,  since  which  time  he  has 
been  unable  to  do  regular  farm  work  with- 
out Ebowlng  lameness.  At  the  time  of  trial 
the  mule  bad  an  abnormal  or  enlarged  condi- 
tion of  the  bone  near  the  hip  Joint,  which 
could  have  been  produced  by  a  blow,  strftln, 
or  overwork,  and  which  will  decrease  the  val- 
ue of  the  mule  approximately  one-half,  but 
the  court  was  unable  firom  the  evidence  to 
ascertain  the  cause  of  such  condition. 

[1]  The  first  error  assigned,  and  which.  In 
effect,  reviews  all  issues  covered  by  all  oth- 
er assignments,  la  that  the  court  In  view  of 
its  findings  of  fact  erred  In  rendering  Judg- 
ment for  defendant  In  error.  The  proposi- 
tion first  urged  Is  that  when  the  vendor  as- 
serts that  an  animal  offered  for  sale  is  not, 
as  matter  of  fact,  injured  in  a  respect  par- 
ticularly Inquired  about,  and  it  subsequent- 
ly develops  that  the  statement  Is  untrue,  the 
vendor  Is  liable  as  In  case  of  express  war- 
ranty, notwithstanding  there  was  an  express 
refusal  to  warrant  In  any  respect.  Without 
attempting  a  discussion  as  broad  as  the 
proposition  asserted,  or  conceding  Its  entire 
ooi^rectness,  and  without  attempting  to  recite 
all  the  exceptions  or  variations  of  the  rule 
as  stated,  one  of  the  well-settled  exceptions 
in  such  cases  is  tbat  the  Intention  of  the  ven- 
dor in  making  such  representation  and  the 
understanding  of  the  representation  by  the 
vendee  is  a  fact  of  prime  importance  in  de- 
termining the  right  to  rescind  in  such  cases. 
And,  it  may  be  added,  the  intention  of  the 
vendor,  and  the  understanding  of  the  ven- 
dee, la  a  question  of  fact  to  be  determined  by 
the  jury  under  appropriate  charge  by  the 
court.  In  Cole  v.  Carter,  22  Tex.  Civ.  App. 
457,  54  S.  W.  914,  it  was  said: 

"As  we  understand  the  law  upon  the  subject, 
if  the  representations  made  by  the  seller  were 
intended  and  understood  as  the  mere  ezpreasioQ 
of  an  opinion,  then  the  seller  is  not  liable,  al- 
thoagh  the  representations  may  have  been  un- 
true. But  when  the  representations,  in  what- 
ever language  they  may  be  couched,  are  intend- 
ed and  understood  as  the  affirmation  of  a  fact 
material  to  the  transaction,  and  the  purchaser 
rdies  upon  them  as  true,  the  seller  will  be  held 
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liable  if  they  be  fake.  And  when  the  repre- 
sentations are  not  in  writing,  and  their  purpose 
is  not  manifest  and  certain,  the  qaeation  should 
be  left  to  the  jury  to  determine  whether  or  not 
the  language  used  was  intended  and  understood 
aa  the  affirmation  of  a  fact,  or  the  mere  ex- 
pression of  an  opinion." 

Applying  the  rule  stated  In  the  Instant 
case,  it  will  be  seen,  by  reference  to  the 
court's  conclusions  of  fact,  that  the  court, 
not  only  found  that  defendant  in  error's 
statement  in  reference  to  the  particular  in- 
Jury  Inquired  a5out,  1.  e.,  the  injury  to  the 
hip,  was  not  a  false  representation,  but  that 
all  representations  made  as  to  the  soundness 
of  the  mules  were  opinions  of  defendant  in 
error,  and  so  understood  and  accepted  by 
plaintiff  in  error.  Such  being  the  conclu- 
sions of  fact  by  the  court  while  in  the  exer^ 
else  of  his  Jury  function,  the  assignment  dis- 
closes no  error,  since  such  conclusions  are 
not  challenged,  neither  does  the  record  con- 
tain a  statement  of  facts  upon  which  such 
challenge  might  be  based. 

It  is  next  urged  as  a  proposition  of  law 
that  it  is  the  duty  of  the  vendor  in  the  sale 
of  pers<mal  property  to  disclose  to  the  ven- 
dee all  latent  defects  affecting  the  value  of 
the  article  sold.  It  is  asserted  in  such  con- 
nection that  the  defendant  in  error  not  only 
failed  In  such  duty,  but  concealed  a  latent 
defect  in  one  of  the  mules.  To  sustain  this 
daim  plaintiff  In  error  relies  upon  the  finding 
of  the  court  that  defendant  in  error,  when 
one  of  the  mules  was  a  colt,  discovered  it  in 
an  injured  and  crippled  condition  in  the  hip, 
due  to  causes  unlutown  to  defendant  in  error, 
and  from  which  injury  it  limped  tor  three 
or  four  months,  notwithstanding  which  de- 
fendant In  error  at  the  time  of  the  sale  In. 
effect  stated  that  be  could  hardly  notice  the 
low  hip,  and  that  the  mule  never  had  gone 
lame  on  him.  The  court,  however,  in  Its  oon-. 
elusions  of  fact  further  found  that  such  ac- 
tion of  defendant  in  error  was  not  the  con- 
cealment of  a  latent  defect,  for  the  reason 
that  the  defect  was  open  and  patent  and  was 
observed  by  plaintiff  in  error.  Further,  the 
court  found  also  that  what  defendant  In  er- 
ror said  concerning  the  effect  of  the  injury 
on  the  mule  was  not  a  false  representation. 
In  other  words,  that  defendant  in  error  stat- 
ed the  truth  when  he  represented  to  plaintiff 
in  error  that  the  low  hip  had  never  hurt  the 
mule  or  caused  it  to  limp  while  owned  by  de- 
fendant in  error.  Thus,  while  the  rule  of 
law  stated  by  plaintiff  in  error  may  be  con- 
ceded to  be  correct,  it  also  has  no  support  in 
the  facts,  and  falls  to  disclose  reversible  er- 
ror. 

[2]  The  next  proposition  is,  in  effect,  that 
the  making  of  a  false  statement  concerning 
the  condition  of  personal  property,  which  In- 
duces the  purchase  thereof,  is  ground  for 
rescission.  Generally  speaking,  the  rule  as 
stated  is  correct.  The  difficulty,  however, 
lies  in  the  fact  that  the  proposition  is  also 
not  supported  by  the  court's  conclusion.    The 


effect  of  the  court's  findings  is  that  all  rep- 
resentations made  by  defendant  in  error  were 
merely  the  expression  of  his  opinion,  and 
that  he  never  intended  more  than  that,  and 
that  the  plaintiff  in  error  so  understood  it 
Such  being  the  condition  of  the  record,  anjr 
assignment  without  support  in  the  court's 
conclusions  of  fact,  or  which  fails  to  chal- 
lenge the  correctness  of  such  conclusions  in 
a  proper  manner,  does  not  constitute  reversi- 
ble error. 

EV>r  the  reasons  stated,  the  Judgment  1b 
affirmed. 


ROUNDS  T.   COLEMAN.      (No.  876.) 

(Ciourt  of  Civil  Appeals  of  Texas.     Amarillo. 
Oct.  9. 1915.) 

Affidavits  ^»14— Adthobity  of  Ofticib— 
AFFiDAvrr  IN  Lieu  of  Appeal  Bond. 
An  affidavit  in  lieu  of  an  appeal  bond  sworn 
to  before  the  judge  of  a  county  court  of  anotha 
state  is  defective,  as  the  statutes  give  such  as 
officer  no  authority  to  administer  oaths  and  af- 
firmations when  taken  without  the  state. 

[Ed.  Note.— For  other  cases,  see  Afidavits, 
Cent.  Dig.  H  68-00;    Dec.  Dig.  «s>14.] 

Appeal  from  District  Court,  ColIingBW<»th 
County ;  J.  A.  Nabors,  Judge. 

Action  between  Adelia  T.  Rounds  and  S. 
Ii.  Coleman.  From  the  Judgment,  Rounds  ap- 
peala     Appeal  dismissed. 

J.  M.  WortMi,  of  Pawhuska,  OkL,  and 
Templeton  &  Templeton,  of  Wellington,  for 
appellant  B.  B.  Cocke,  Jr.,  of  Wellington, 
for  appellee. 

HENDRICKS,  J.  The  affidavit  in  Uen  of 
an  appeal  bond  In  the  transcript  In  this  ap- 
peal is  purported  to  have  l>een  made  before  a 
Judge  of  the  county  court  of  Tulsa  county, 
OkL  We  are  unable  to  find  in  our  statutes 
giving  to  such  an  officer  any  authority  to  ad- 
minister oaths  or  affirmations  when  taken 
without  this  state,  and  the  motion  to  dismiss 
the  appeal  on  account  of  a  defective  affidavit 
is  sustained,  and  the  appeal  Is  ordered  dis- 
missed. 


BLAIR  A  HFGHRS   Ca   t.   WATKINS  & 
KBLLEY.    (No.  740.) 

((Tonrt  of  Civil  Apoeals  of  Texas.     Amarillo. 
Oct.  9,  1916.) 

1.  EviDEWCK  4=>434  —  Parol  Stideitck  — 
Fraud  Indcciko  Contract. 

Although  an  order  for  goods  shipped  and  le-  \ 
fused,  stipulates  that  all  its  conditions  appear 
upon  its  lace,  parol  evidence  of  frnudiilpnt  rep- 
resentations induoinK  the  order  that  the  goods 
conld  and  would  be  delivered  by  a  certain  date, 
when  not  varying  the  terms  of  the  instrument,  is 
admissible. 

[Ed.    Note. — For  other   cases,    see   EJvidencc, 
Cent.  Dig.  SS  2005-2020;   Dec.  Dig.  «=»43-l.l 

2.  Evidence  ®=»41&— Parol  Evidknce— (3on- 
sideration. 

Parol  evidence  is  admissible  to  show  the 
real    consideration   of   a    written   contract,  al- 
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Oiough  H  eontradict*  tb«  considexation  named 
therein. 

[JfakL  Note.— For  other  cases,  see  Evidence, 
CeuL  Dig.  SI  1912-1928;  I>ec7Dlg.  «s>41».j 

S.  APPBAL  and  EBBOB  $=s1001— MATTKBa  Rx- 

TUWABLB— Vebdict  Not  Suffobteo  bt  Kv- 

lOENCK. 

Where  the  Terdict  of  the  jury  is  not  sup- 
ported by  the  evidence,  the  case  will  be  re- 
Tersed  on  appeal. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |i  3922,  392&-3^4;  Dec. 
Dig.  «=>1001.] 

Appeal  from  Collinggworth  County  Court; 

B.  H.  Cocke,  Judge. 

Action  by  tbe  Blair  &  Hngbee  Company 
against  Watklns  &  Kelley.  On  motion  for 
rehearing.    Reversed  and  remanded. 

R.  H.  Templeton,  of  Wellington,  and  Charles 

C.  Hnff,  of  Dallas,  for  appellant   J.  U  Lack- 
ey, of  Wellington,  for  appellees. 

HALL,  3,  A  review  of  the  record  has  oon- 
Tinced  08  that  we  erred  in  affirming  the 
Jadgment  Appellant  company  sued  Watklns 
t  Kelley,  a  copartnership,  nimn  an  ac- 
count, for  $625.  In  Its  amended  petition 
appellant  alleged  that  on  the  6th  day  of 
November,  1912,  plaintiff  entered  Into  a 
written  contract  with  the  defendants,  Wat- 
klns ft  Kelley,  as  follows: 
"Blair  A  Hughes   Company: 

"Ship  to  Wetkins  ft  Kelley,  Dodsonvflle,  Tel- 
ia, five  hundred  patterns  bagging  and  ties,  $1.25 
per  pattern,  (.  o.  b.  Wichita  Falls,  Texas.  Bill 
of  Lading  attached.  There  are  no  conditions  at- 
tached to  this  sale  other  than  those  shown  on 
this  order  and  same  is  not  subject  to  counter- 
mand under  any  drcnmstaoces.  Sellers  not  li- 
able for  fulfillment  of  this  order  unless  signed  by 
purchaser. 
"[Signed]      Watkins  ft  Kelley,  Purchaser. 

"Cheatham,  Salesman  for  Sellers." 

[1]  Appellant  farther  alleges  that  it  ship- 
ped the  Imgglng  and  ties  to  Watklns  ft  Kel- 
ley consigned  to  Dodsonvllle,  Tex.,  and  sent 
the  bin  of  lading  with  draft  attached,  as 
provided  in  said  written  order,  and  that  de- 
fendants had  refused  to  accept  tbe  shipment 
and  pay  for  same  when  it  arrived  at  Dodson- 
Tille. 

Defendants  alleged,  in  substance  that  on 
the  6th  day  of  November,  1912,  being  in 
immediate  need  of  bagging  and  ties  for  usu 
at  their  gin  at  Madge,  Okl.,  they  met  ap- 
pellant's salesman,  Cheatham,  in  Wellington, 
Tex.,  and  inquired  of  him  how  long  it  would 
take  said  bagging  and  ties  to  reach  Dodson- 
vllle; that  Cheatham  advised  them  that  his 
house  liad  the  bagging  and  ties  In  stock,  and 
could  deliver  same  to  defendants  at  Dodson- 
ville  by  the  following  Monday,  and  that,  if 
defendants  would  give  him  the  order,  he 
wonid  phone  his  house  and  ascertain  whether 
or  not  the  goods  were  in  stock  at  that  time ; 
that  Cheatham  did  communicate  by  phone 
with  pTaintlflrs,  and  afterwards  advised  de- 
fendants that  tbe  bagging  and  ties  were  in 
stock  and  coold  be  shipped  Immediately ;  and 


that  the  order  was  made  upon  said  repre- 
sentations, but  that  the  bagging  and  ties  were 
not  delivered  on  the  folloviing  Monday,  and 
were  not  shipped  until  November  15th.  It 
is  alleged  that  Cheatham's  statements  that 
the  bagging  and  ties  were  in  stock  and  would 
be  shipped  Monday  were  fraudulently  made, 
and  that  defendants  were  induced  thereby 
to  give  him  the  order. 

Appellant  contends  that  the  court  erred  lu 
admitting  in  evidence  the  testimony  of  appel- 
lee Watklns  to  prove  the  conversation  and 
agreement  with  Cheatham  before  the  written 
order  for  the  goods  was  signed.  The  evidence 
shows  that  the  order  was  not  signed  in  Wel- 
lington, but  was  given  on  the  train  after  Wat- 
kins  and  Cheatham  left  Wellington  for  Dod- 
sonvllle. The  admissibility  of  parol  evidence 
to  show  fraud  In  matters  of  inducement  as  a 
defense  to  an  action  upon  the  contract  is  well 
settled  in  this  state.  The  Court  of  Appeals 
and  the  Supreme  Court,  in  United  States  Gyp- 
sum Co.  v.  Shields,  106  S.  W.  724,  and  10  L 
Tex.  473, 106  S.  W.  1165,  discussed  this  ques- 
tion, and  hrid  that,  although  the  contract  of 
sale  provides  that  the  written  order  consti- 
tutes the  entire  contract,  and  that  there  are 
no  verbal  statements  or  agreements  varying 
its  terms,  nevertheless  evidence  of  fraudulent 
representations  not  tending  to  vary  the  terms 
of  the  writing  by  which  tbe  purchaser  was  in- 
duced to  sign  it  is  admissible.  Common- 
wealth Bonding  ft  Casualty  Co.  r.  Bomar, 
169  S.  W.  1060 ;  Coons  v.  Lain,  168  S.  W.  981 ; 
New  Xork  Life  Insurance  Co.  t.  Thomas,  47 
Tex.  Civ.  App.  149,  104  S.  W.  1074;  Trinity 
Valley  Trust  Co.  v.'  Stockwell,  81  S.  W.  793; 
Turner  v.  Grobe,  44  S.  W.  698. 

[2]  Parol  evidence  is  also  admissible  to 
show  the  real  considers  tion  for  a  written  con- 
tract, when  tbe  consideration  itself  is  not 
contractual,  although  the  effect  of  such  evi- 
dence is  to  contradict  the  consideration  re- 
cited in  the  writing.  Watson  t.  Rice,  166  S. 
W.  106. 

Tbe  jury  found,  in  reply  to  the  first  and 
second  questions  submitted  by  the  court,  that 
Watkins  signed  tbe  order  with  the  under- 
standing that  tbe  bagging  and  ties  should  be 
delivered  not  later  than  Monday  following 
the  6th  day  of  November,  1912,  and  that 
such  delivery  should  be  made  to  Watkins 
&  Kelley  by  that  date.  There  is  no  testi- 
mony whatever  in  the  record  upon  which  to 
base  such  a  finding. 

[3]  The  remaining  fact,  upon  which  ap* 
pellees  defended,  is  tbe  alleged  fraudulent 
representation  by  Cheatham  that  appellants 
had  tbe  patterns  on  hand  at  that  time  in 
Wichita  Falls.  This  issue  was  also  submit- 
ted to  the  Jury  and  they  failed  to  agree.  A 
great  many  immaterial  Issues  were  submit- 
ted to  tbe  Jury  ;  but  there  being  no  evidence 
to  snstain  the  finding  that  appellants  under- 
took to  deliver  tbe  goods  on  or  before  Mon- 
day following  the  execution  of  tbe  order,  and 
the  Jury  having  failed  to  agree  upon  the  is- 
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sue  as  to  whether  or  not  Cheatham  fraud- 
ulently represented  the  goods  to  be  In  stock, 
there  Is  nothing  In  the  verdict  upon  which 
to  base  a  Judgment. 

It  is  therefore  reversed,  and  the  cause  re- 
manded. 


H.  J.  MURRELIi  &  C».  v.  EDWARDS  et  aL 
(No.  823.) 

(Court  of  Civil  Appeals  of  Texas.     Amaxillo. 
Oct  16,  1915.) 

1.  A.S9IOWMENT3    <S=S>100  —  ORDERS  —  BbFCSAI, 

TO  Pat— Subsisti.no  Equities. 

Where  the  drawer  of  an  ordor  to  pay  from 
funds  collected  by  the  drawee  was  indebted  to 
the  drawee  and  to  the  payee,  but  the  debt  to  the 
drawee  was  prior  to  that  to  the  payee,  the  or- 
der was  subject  to  the  debt  to  the  drawee  and 
to  the  drawee's  equities  against  the  drawer. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  {(  177,  180 ;   Dec.  Dig.  «8=»100.] 

2.  Bills  and  Notes  9=»68— Okdebs— Accbft- 

ANCE. 

The  drawee  of  an  order  held  not  to  hav« 
accepted  the  order  by  the  words  "the  order  shall 
have  our  attention"  at  an  uncertain  time. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {(  110-115;  Dec  Dig.  <S=» 
68.1 

3.  Appeal  and  Ehrob  «=3927— Pbbstjmptionb 
— Dismissal— Gbounds. 

Although  a  plea  that  an  action  is  prema- 
turely brought  is  one  in  abatement  and  not  in 
bar,  and  the  suit,  if  dismissed  on  that  ground, 
is  erroneously  dismissed,  where  there  are  other 
grounds  for  dismissal,  in  the  absence  of  a  rec- 
ord showing  to  the  contrary  it  will  be  presumed 
that  the  dismissal  was  upon  the  valid  grounds. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  2912,  2917,  3748,  8756, 
4024 :  D  jc.  Dig.  «s>927.] 

Appeal  from  Deaf  Smith  County  Court; 
Jas.  A.  Hughes,  Judge. 

Action  by  H.  J.  Murrell  &  Company  against 
S.  B,  Edwards  and  another.  From  a  Judg- 
ment for  defendants,  the  plaintiffs  appeaL  Af- 
firmed. 

Hoover  ft  Dial,  of  Canadian,  and  Knight  ft 
Slayton,  of  Hereford,  for  appellants.  W.  H. 
BuBseU,  of  Hereford,  for  appelleea 

HAItL,  J.  Appellants  Instituted  this  suit 
to  recover  of  S.  B.  Edwards  and  Geo.  P.  Cay- 
lor  the  sum  of  $157.46.  Appellants  alleged 
that  about  the  20th  day  of  October,  1913,  de- 
fendant Caylor  executed  and  delivered  to  It 
»  certain  order  on  S.  B.  Edwards,  In  the 
ab<7ve  amount,  which  the  said  Edwards 
agreed  and  became  liable  to  pay,  but  which 
he  had  subsequently  refused  to  pay.  By  con- 
sent of  parties  the  cause  of  action  was  dis- 
missed as  to  all  defendants  except  Edwards. 
He  answered  by  general  and  special  denial 
of  appellants'  allegations  and  pleaded  spe- 
cially that  prior  to  October  20,  1913,  Caylor 
was  indebted  to  him  in  the  sum  of  several 
thousand  dollars,  and  tor  the  purpose  bf  se- 
curing the  payment  of  such  sum  had  ^gned  . 


and  delivered  to  defendant  a  ntimher  of 
promissory  notes  and  land  contracts  with  the 
understanding  and  agreement  that  the  de- 
fendant would  collect  the  notes  and  dose  up 
the  land  deals  and  out  of  the  proceeds  aris- 
ing therefrom  pay  himself  the  amount  due 
from  Caylor.  It  Is  further  alleged  that  ap- 
pellant was  aware  of  these  conditions  at  the 
time  the  order  sued  on  was  presented  and  at 
the  timJB  of  the  alleged  acceptance,  that  there 
had  not  been  a  sufflcient  amount  of  said 
collateral  collected  to  pay  defendant,  and 
that  the  suit  was  prematurely  brought  Ap- 
pellant filed  a  supplemental  petition,  denying 
the  affirmative  matters  pleaded  by  defendant, 
and  upon  a  trial  before  the  court  without  a 
jury  judgment  was  rendered  in  favor  of  Ed- 
wards that  plalntlS  take  nothing  by  its  suit 

The  order  from  Caylor  to  Edwards  la  as 
follows: 

"Hereford,  Texas,  10/20/13. 

"Edwards-McDonald  Investment  Co.:  Yea 
will  please  pay  to  H.  J.  Murrell  ft  Ca,  out  o( 
commissions  due  me  wheo  collected,  one  nundriMl 
fifty-seven  and  forty-six  one-bundreths  (|157.4()) 
dollars.  George  F.  Caylor." 

The  following  day,  appellants'  attorneys 
notified  Edwards-McDonald  Investment  Com- 
pany of  the  execution  of  the  above  order  and 
that  it  was  given  in  settlement  of  a  suit 
against  Caylor  in  which  garnishment  pro- 
ceedings had  been  served  upon  the  Edwards- 
McDonald  Inveetment  Company.  In  said  let- 
ter the  following  questions  are  asl^ed: 

"(1)  Is  the  sum  from  you  to  Mr.  Caylor  due 
upon  commissions  owed  by  you  to  him?  (2)  Do 
you  owe  him  sufficient  to  insure  our  payment 
after  he  has  paid  Dr.  Caylor  $300.00?  If  you 
do  not,  will  you  pay  our  order  before  that  of 
Dr.  Caylor  r 

Thie  letter  also  states  that  the  garnishment 
proceedings  were  filed  before  the  execution 
of  Dr.  Caylor's  order  and  that  appellants 
would  not  be  willing  for  Dr.  Caylor's  debt  to 
have  precedence. 

On  the  24th  of  October  another  letter  was 
written  by  appdlants'  attorneys,  notifying 
Edwards  that  they  desired  an  answer  to 
their  former  letter  before  court  convened  cm 
the  following  Monday,  in  which  this  language 
is  used: 

"If  you  can  accept  the  order  given  by  Geonce 
Caylor  and  it  secures  us  sufficiently,  then  there 
will  be  no  need  for  you  to  hie  an  answer  in  the 
gamishmeBt  proceedings  and  we  are  willing  to 
pass  the  matter  for  one  week  in  order  to  get 
fixed." 

On  the  fi^owlng  day  Eklwards  replied  as 
follows: 

"We  have  your  favor  of  the  21st  in  which 
you  state  that  George  F.  Caylor  had  given  you 
an  order  on  us  for  $157.46.  I  am  sure  that 
Mr.  Caylor  will  have  saiBcient  funds  coming  to 
him  when  the  deals  are  dosed  up  to  pay  you 
this  amount  Dr.  Caylor's  order  was  dated 
ahead  of  yours  and  we  would  not  feel  Uke  pay- 
ing this  before  his  without  his  consent  If  you 
can  get  his  consent  to  let  your  order  precede 
his  it  will  be  entirely  satisfactory  with  us." 

Appellants'  attorneys  immediatdy  secured 
Dr.  Caylor's  consent  that  hts  order  might  be 
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postponed  to  the  one  given  by  George  Caylor 
to  appellants.  On  November  7th  appellants' 
attorneys  again  wrote  Eldwards,  using  tbis 
language : 

"In  order  that  we  may  keep  our  record 
itraight  in  this  matter,  we  are  asking  you  to 
favor  uB  with  a  statement  of  your  acceptance  of 
tliis  order  and  a  statement  as  to  the  probable 
date  when  the  commissions  to  George  Caylor 
will  be  due." 

To  this  letter  Ddwards  replied  as  follows: 
"Beplying  to  yonr  kind  favor  of  the  7th  will 
say  that  we  have  received  your  order  on  George 
F.  Caylor  and  also  your  order  from  H.  C.  Cay- 
lor, permitting  your  order  to  take  prestige  over 
bis.  These  orders  will  have  our  attention  im- 
mediately upon  the  sale  of  notes  which  Mr.  Cay- 
lor Is  interested  in." 

Following  this  letter,  appellants'  attorneys 
wrote  Edwards  several  times  witb  reference 
to  the  matter,  urging  a  settlement  and  a  re- 
ply to  former  letters,  and  nothing  was  beard 
from  Edwards  until  July  14tb,  when  he 
Wrote  as  fbllows: 

"I  have  your  several  letters  and  ask  yon  to 

rirdon  my  delay_  in  answering.  The  fact  is  that 
have  had  nothing  definite  to  write.  Since  last 
bill  we  have  had  three  of  the  deals  which  Caylor 
was  interested  in  to  fall  down,  and  which  will 
very  materially  affect  the  amount  of  his  com- 
mission. We  have  been  unable  so  far  to  sell 
•ny  of  our  vendor's  lien  notes." 

Later,  on  November  17,  1914,  Edwards 
wrote  appellants'  attorn^s  that  (ireeof  the 
trades  In  which  Mr.  Caylor  was  interested 
had  not  been  consummated  and  that  be 
would  lose,  on  the  securities  taken  from  Cay- 
lor, several  hundred  dollars,  regretting  his 
inability  to  save  appellants  anything  out  of 
the  commlssiMis.  This  suit  was  then  insti- 
tuted, the  above  orders  and  correspondence 
Introduced  In  evidence,  together  with  the 
oral  testimony  of  appellee  Edwards,  in  sub- 
stance as  follows: 

"About  the  time  the  order  in  question  was 
given,  George  F.  Oaylor  owed  me  about  $3,000. 
Since  I  received  the  order  I  have  collected  about 
$1,000  on  these  notes.  The  notes  were  in  our 
name,  but  George  F.  Caylor  was  interested  in 
some  commissions  included  in  the  notes.  The 
$1,000  collected  represents  the  amount  of  the 
GMnmiasioas  from  the  notes,  which  would  have 
belonged  to  George  F.  Caylor  if  he  had  not 
been  indebted  to  us.  He  still  owes  us  about 
$2,000.  $1,000  was  collected  after  the  alleged 
acreptance  of  the  order  ia  question.  There  has 
been  Miough  collected  from  the  commission  notes 
belonging  to  George  P.  Caylor  to  have  paid  the 
order  in  question  if  George  P.  Caylor  had  not 
«wcd  anything.  These  collections  of  George  F. 
Oaylor's  commission  were  made  by  me  in  Sep- 
tember, 1914.  I  have  never  paid  any  part  of 
the  Older  sued  on." 


[1,2]  The  effect  of  the  order  dated  10/20/18 
was  to  assign -to  appellants  $107.46  out  of 
any  com  missions  which  might  be  subsequent- 
ly collected  by  Edwards  for  Geo.  F.  Caylor. 
This  assignment,  however,  was  subject  to  aU 
the  equities  existing  against  the  fund  in  fa- 
vor of  EXlwards,  and  without  a  subsequent 
unconditional  acceptance  by  blm  he  had  the 
right  to  reimburse  himself  for  any  amount 
due  him  from  Caylor  before  he  could  be  held 
to  pay  appellants  anything.  It  appears  from 
their  letter  of  November  7,  1913,  that  no  ac- 
ceptance of  the  order  had  yet  been  made  by 
Edwards,  because  in  this  letter  they  expres»- 
ly  ask  for  a  statement  of  Edwards'  accept- 
ance. Edwards'  reply  is  that  the  orders 
should  have  his  attention  immediately  upon 
the  sale  of  the  notes.  The  rule  is  that  when 
an  acceptance  is  evidenced  by  separate  writ- 
ing its  terms  must  be  so  dear  as  not  to  ad- 
mit of  doubt 

"Thus,  where  the  drawer  advised  the  drawee 
of  the  bill  by  letter,  and  the  drawee  replies  that 
'the  bUl  shall  have  attention,'  it  was  held  that 
these  words,  taken  by  themselves,  were  not  suf- 
ficiently positive  and  unequivocal  to  amount  to 
actual  acceptance,  but  that  if  it  could  be  shown 
that  sOch  words  were  used  for  that  purpose, 
and  with  that  effect  in  deahngs  between  the 
parties,  then  they  might.be  regarded  as  an  ac- 
ceptance." 1  Parsons  on  Kotes  and  Bills  (!U 
Ed.)  286;   7  Cyc.  765(2). 

The  record  falls  to  show  the  dismissal  of 
the  garnishment  proceedings  against  E!d- 
wards,  neither  is  the  Issue  of  estoppel  raised 
by  the  pleadings. 

[3]  Appellant  Insists  that  the  court  should 
have  sustained  Its  exceptions  to  appellee's 
plea,  alle^ng  that  the  suit  bad  been  prema- 
turely filed.  That  the  action  has  been  pre- 
maturely brought  Is  matter  which  should  be 
pleaded  in  abatement  rather  than  In  bar; 
but  If  there  was  no  acceptance  of  the  order  it 
Is  of  no  consequence  whether  the  facts  plead- 
ed tending  to  show  that  the  action  was  pre- 
maturely brought  were  or  were  not  true. 
The  trial  Judge  filed  no  findings  of  fact  or 
conclusions  of  law.  In  this  state  of  the  rec- 
ord, we  do  not  know  that  he  based  his  Judg- 
ment upon  the  facts  alleged  by  appellee  snow- 
ing that  the  suit  had  been  prematurely 
brought,  and  In  support  of  the  Judgment  we 
must  presume  that  the  decree  is  based  upon 
ai9ellee's  contention  that  the  order  had  nev- 
er been  accepted  by  Edwards.  Walker  v. 
Q<Ae,  89  Tex.  323,  34  S.  W.  713;  O'Fiel  v. 
King,  23  S.  W.  696. 

The  Judgment  must  be  affirmed. 
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INTERNATIONAL  nSB  INSURANCE  (30. 
T.  BEACK.     (No.  1492.)* 

(Court  of  CiTil  Appeals  of  Texas.    Tezarkana. 

Ji4y  1,  li>xi>.     Uebearing  Demed 

Oct.  7,  1915.) 

1.  Ihsttbancc  «=>70— AcTions  on  Policies— 

Su^tiiClKMCir  OV   KVIDEMUE. 

Xliougli  in  an  actiun  on  an  insurance  policy 
the  circuuucautial  evidence  struntily  tended  to 
show  tiiat  the  ugency  of  the  ^nuu  issuinf  the 
policy  had  terminated  before  its  issuance,  where 
he  tesciiied  that  his  ageucy  had  not  tuen  termi- 
nated his  testimony  8i.pported  the  trial  court's 
finding  in  favor  of  plaintiff. 

[hiii.  Sole. — Vm  other  cases,  see  Insurance, 
Cent  Dig.  |  lUl ;  Dec  Dig.  <8=3Tt).] 

2.  Apfeai,    xnd    ElBRo'a   «s9l01&— Rbvixw— 
QvKBTioNS  or  Fact. 

I'he  question  for  an  appellate  court  is  not 
whether  fiudinss  of  the  trial  court  complained  of 
are  aupported  by  a  preponderance  of  the  evi- 
dence, but  whether  or  not  there  ia  any  evidence 
to  support   them. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  3U79-39U2,  4024;  Dec.  Dig. 
«s>1010.J 

3.  iNSCBAirCE  «=a78— AUTHOBITT  Or  AOBH^— 

Estoppel  to  Deht. 

Where  a  party  dealing  with  an  inmrance 
agent  authorised  to  issue  policies  and  having 
policies  in  his  possession  did  not  know  of  any 
restriction  on  bis  authority  with  respect  to  the 
territory  in  which  he  might  write  insurance  or 
the  classes  of  property  which  he  might  insure, 
he  bad  a  right  to  assume  that  the  agent  was  au- 
thorized to  issue  the  policy  actually  issued,  and 
the  insurance  company  was  estopped  from  as- 
serting the  contrary. 

[Ed.  Note.— E>i>r  other  cases,  see  Inauranee, 
Cent.  Dig.  {  103;  Dec.  Dig.  «s>78.] 

4.  Estoppel  ^s>114— Necessitt  or  PucADma 
— Lack  or  Oppobturity  to  Plead. 

Plaintiff  sned  on  a  fire  insurance  policy, 
alleging  that  it  was  issued  by  defendant  through 
its  agent  Ia.  The  answer  denied  that  L.  was 
defendant's  agent  and  that  he  had  authority  to 
issue  any  such  policy.  Plaintiff  showed  that  L. 
was  defendant's  agent  to  issue  policies  and  that 
he  bad  no  knowledge  of  a  limitation  on  Li.'s 
authority  as  to  the  classes  of  property  on  which 
he  could  write  insurance,  i^eid,  that  the  es- 
toppel against  defendant  as  to  the  agent's  au- 
thority was  available  to  plaintiff,  since,  while 
the  general  rule  ia  that  facts  relied  upon  to  es- 
tablish an  estoppel  must  be  pleaded,  such  rule 
does  not  apply  where  the  party  asserting  the 
estoppel  has  not  had  an  opportunity  to  plead  it. 
[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  S  304 ;  Dec.  Dig.  <8=>114.] 

5.  INSUBANCB  4=978— AtTTHOUTT  Or  AOENT— 

Extent  or  Autuobitt. 

An  insurance  company's  agent  at  M.  in  H. 
county,  in  applying  for  appointment,  stated 
that  the  class  of  risks  he  would  write  would  be 
among  the  best  planters  in  H.  county.  The 
company  replied  that  if  he  would  take  the 
agency  they  would  endeavor  to  care  for  bis  coun- 
try business  if  he  would  also  pve  them  some 
good  city  business.  In  an  action  on  a  policy 
issued  by  him  covering  farm  property  in  anoth- 
er county  about  18  miles  from  M.,  the  company's 
secretary  testified  that  the  authority  of  agents 
was  I'mi'ed  to  their  own  town  Bn^  its  R'-hnrhs. 
that  if  the  authority  was  greater  than  this  spe- 
cial permission  would  have  to  l>e  given,  and  that 


no  anthority  was  extended  In  anj  case  to  an 
agent  to  operate  outside  of  his  ooanty.  held, 
that  the  court  was  not  bound  to  find  that  this 
custom  was  observed  when  such  agent  was  ap- 
[>ointed,  but  had  a  rieht  to  determine  the  qnes- 
tion  from  the  correspondence,  which  correspond- 
ence did  not  limit  his  authority  t»  H.  county. 
[Ed.  Note.— FV)r  other  caaea,  see  Imraranoe, 
Cent  Dig.  1 108;  Dec.  Dig.  «s>78.1 

Error  from  District  Court,  Panola  Ooun- 
ty;   W.  a  Bnford,  Judge. 

Action  by  S.  C.  Black  against  tte  Inter- 
national Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brlnss  er- 
ror.   Aflinued. 

Locke  ft  Locke,  of  Dallas,  and  Brooke  k 
Woolwortli,  of  Carthage,  for  plaintiff  in  er- 
ror. Jno.  W.  Scott,  of  Marshall,  and  Frank 
LawBon,  of  Carthage,  for  defendant  Id  error. 

WILLSON,  C.  J.  Tb»  suit  was  by  defend- 
ant in  error  Black  on  a  policy  issued,  he  al- 
leged, by  plaintiff  in  error  through  Its  agent 
A.  C.  Llttlejohn  November  5,  1912,  Innnrlng 
his  (Black's)  dwelling  house,  situated  on  a 
farm  in  Panola  county  about  18  miles  south- 
east of  Marshall,  in  Harrison  county,  in  the 
sum  of  $2,000,  and  the  contents  thereof  in 
the  sum  of  $1,000,  against  loss  by  fire.  The 
house  and  its  contents  were  destroyed  by 
fire  March  12,  1914,  while  the  policy  was  in 
force,  it  was  alleged.  Plaintiff  In  error  de- 
nied that  it  had  ever  issued  such  a  policy  «s 
the  one  sued  on,  and  denied  that  said  Uttle- 
John  was  Its  agent  The  trial  was  by  the 
court  without  a  Jury,  and  resulted  in  Judg- 
ment in  favor  of  defendant  la  error  for  $3,- 
000,  interest  and  costs. 

That  plaintiff  in  error  on  June  22,  1911, 
authorized  Uttlejohn  to  act  as  its  agent  at 
Marshall  and  furnished  him  the  blank  forms 
of  policies,  etc.  It  expected  he  would  need  In 
the  transaction  of  Its  business,  was  not  dis- 
puted. That  the  policy  Issued  by  him  to  de- 
fendant In  error  was  one  of  plaintiff  in  er- 
ror's policies  was  disputed,  but  we  do  not! 
understand  plaintiff  in  error  to  be  in  the 
attitude  of  questioning  the  sufficiency  of  the 
evidence  relied  upon  to  support  the  finding 
Involved  in  the  Judgment,  that  the  policy 
was  Issued  on  its  behalf  by  Littlejobn  as  its 
agent.  The  contention  of  plaintiff  in  error 
is  that  the  trial  court  erred  In  not  render- 
ing Judgment  in  its  favor,  because,  as  It 
Insists  Is  true:  (1)  It  appeared  from  "the 
great  .preponderance  of  the  evidence"  that 
Llttlejuhn  was  not  its  agent  at  the  time  he 
issued  the  policy;  and  (2)  that,  if  it  did 
appear  that  he  was  then  its  agent,  it  fur- 
ther conclusively  api>eared  that  as  such  he 
was  without  authority  to  issue  Its  policies 
on  farm  property,  without  respect  to  where 
same  was  situated,  and  was  without  au- 
thority to  Issue  Its  policies  on  property  of 
any  kind  in  Panola  county. 

H.21  Notwithstanding  circumstantial   evl- 
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deuce  strongly  tending  to  show  tbat  little- 
)ahn'a  agency  for  plaintiff  in  error  bad 
terminated  at  the  time  he  issued  the  policy 
Boed  upon,  the  trial  court  had  a  right  to  be- 
lleve  Llttlejohn  when,  as  a  witness,  he  tes- 
tifled  that  his  agency  had  not  then  terminat- 
ed. As  his  testimony  was  sufficient  to  sup- 
port the  finding  involved  in  the  judgment 
to  the  contrary  of  the  insistence  of  plain- 
tiff in  error,  it  is  not  for  this  court  to  say 
that  the  finding  was  opposed  by  a  prepwider- 
ance  of  the  evidence  and  therefore  wrong. 
The  question  for  an  appellate  court  is  not 
whether  findings  of  a  trial  court  complained 
of  "are  supported  by  a  preponderance  of 
the  evidence,  but  it  is  whether  or  not  there 
is  evidence  to  support  them."  Wells  v.  Yar- 
brough.  84  Tex.  660,  19  S.  W.  865;  Eoehler 
V.  Cochran,  19  Tex.  Civ.  App.  196,  47  S.  W. 
894. 

[3,4]  In  a  letter  dated  January  12,  1912, 
Idaintlff  in  error  advised  Uttlejohn  that  "the 
International  will  not  write  farm  property 
under  the  new  management."  It  is  not 
doubted  that  the  effect  of  this  letter,  as  be- 
tween plaintiff  In  error  and  Llttlejohn,  was 
to  deprive  the  latter  of  the  right  he  had  be- 
fore he  received  it  to  issue  policies  of  the 
former  on  farm  property.  But  the  fact  that 
LlttleJ<4ui,  because  of  the  restriction  in  the 
letter  referred  to,  was  without  authority  to 
issue  the  policy  sued  upon,  is  not  a  reason 
why  It  should  be  held  that  plaintiff  in  error 
wax  not  liable  thereon;  for  it  i^pears  that 
defendant  in  error  at  the  time  he  dealt  with 
Littlejobn  was  ignorant  of  the  restriction 
on  his  authority.  Defendant  in  error  there- 
fore bad  a  right  to  assume  that  Ldttlejohn, 
being  empowered  by  plaintiff  in  error  to 
Issue  its  policies,  was  authorized  to  issue  the 
one  in  question;  and  plaintiff  in  error 
sbonld  be  held  to  be  estopped  from  assert- 
ing to  the  contrary.  1  Clark  ft  Bkyles  on 
Law  of  Agency,  H  106,  206,  207,  208,  461 ;  1 
Cooley'8  Briefs  on  Law  or  Ins.  p.  347.  Plain- 
tiff in  error,  as  we  understand  It,  does  not 
contend  that  the  law  is  otherwise.  Its  con- 
tention is  that  the  estoppel  against  it  was 
not  available  to  defendant  in  error  because 
he  did  not  plead  it  Undoubtedly  the  gen- 
eral rule  is  that  facts  reUed  upon  to  estab- 
lish an  estoppel  must  be  pleaded.  Insurance 
Co.  ▼.  Bank,  17  Tex.  ClT.  App.  477.  43  S.  W. 
831;  Swayne  v.  Insurance  Co.,  49  S.  W. 
518;  Rail  v.  Bank,  8  Tex.  Civ.  App.  S57,  22 
S.  W.  865.  But,  it  seems,  the  rule  does  not 
apply  where  the  party  asserting  the  estoppel 
has  not  had  an  opportunity  to  plead  It. 
Abbott's  Trial  Brief,  pp.  1640,  1644 ;  Scburtz 
V.  Colvin,  55  Ohio  St.  274,  45  N.  B.  627. 
Here  defendant  in  error  alleged  that  the 
policy  was  issued  by  plaintiff  in  error  "by 
and  through  its  agent  A.  G.  Llttlejohn." 
The  answer  of  plaintiff  in  error  to  the  alle- 
gation was  as  follows : 

"Defendant  »  •  •  denies  that  A.  C.  Llttle- 
john was  its  agent,  and  denies  that  he  bad  au- 
tliority  to  issue  any  such  policy  of  iusuiance." 


As  we  construe  the  answer.  It  was  merely 
a  denial  by  plaintiff  in  error  that  Uttle- 
john was  its  agent  at  all.  Defendant  in  er- 
ror overcame  that  defense  by  proof  showing 
that  Littlejobn  was  its  agent  to  issue  pol- 
icies at  the  time  be  issued  the  one  in  ques- 
tion. Had  plaintiff  in  error  defended  on 
the  ground  that  Llttlejohn  exceeded  his  au- 
thority as  its  agent  when,  in  violation  of  its 
instructions  not  to  issue  policies  on  farm 
property,  he  Issued  the  one  sued  upon,  de- 
fendant in  error  would  have  been  called 
upon  to  plead  the  facts  constituting  the  es- 
toppel, and  doubtless  be  would  have  done  so. 
We  have  found  nothing  In  the  record  show- 
ing defendant  in  error  to  have  had  any 
knowledge  of  the  limitation  on  Littlejohn's 
authority  prior  to  the  time  the  letter  ad- 
vising him  tbat  plaintiff  in  error  would  not 
issue  policies  on  farm  property  was  offered 
in  evidence  at  the  triaL  It  seems  to  us  it 
would  be  unreasonable  to  hold,  under  the 
circumstances,  that  the  case  is  within  the 
rule  invoked.  We  think  it  should  be  held, 
instead,  that  it  is  within  the  exc«ption  to 
the  rule,  and  that  the  failure  of  defendant 
in  error  to  plead  the  facts  showing  the  es- 
toppel proven  is  not  a  reason  why  the  judg- 
ment should  be  reversed. 

[t]  We  do  not  think  It  should  be  said  to 
liave  conclusively  appeared  tbat  Littlejobn 
was  without  authority  to  issue  policies  of 
plaintiff  on  property  in  Panola  county.  It 
is  true  that  it  appeared  that  he  was  plaintiff 
in  error's  agent  "at  Marshall,"  but  we  do 
not  think  that  meant  he  could  not  issue  its 
policies  on  property  elsewhere  than  in  that 
city.  And  plaintiff  in  error  does  not  contend 
it  did,  but  insists  his  authority  was  re- 
stricted to  the  issuance  of  its  policies  on 
property  in  Harrison  county.  The  contention 
is  based  on  correspondence  between  plain- 
tiff in  error's  secretary  at  Ft  Worth  and  Lit- 
tlejobn at  Marshall,  showing  tbat  Llttlejohn 
In  apidying  for  at^ointment  as  agent  of 
plaintiff  In  error  to  issue  its  policies  on  farm 
property  assured  it  that  the  class  of  risks 
be  would  write  would  be  "among  the  best 
planters  in  Harrison  county;"  that  it  re- 
plied as  follows: 

"At  the  present  time  we  have  no  representa- 
tive in  your  dty.  If  you  would  take  the  atcency 
of  our  company  we  would  endeavor  tu  care  for 
such  country  business  as  would  comply  with  our 
requirementa,  namely,  owner,  occbpancy,  brick 
6ue8  and  unincumbered.  We  would  also  take 
■mall  lines  on  barns  and  contents  nut  to  exceed 
25  per  cent,  of  our  line  on  dwellings  and  con- 
tents. If  you  would  lilce  to  have  the  agency  of 
our  company  on  this  basis,  and  would  also  give 
us  some  good  city  business  to  offset  this  country 
business  without  making  us  a  specialty  farm- 
writinE  company,  I  would  be  glad  to  plant  with 
you." 

That  Littlejobn  replied: 

"I  will  be  pleased  to  accept  the  agency  for 
your  company  along  the  lines  outlined  by  your- 
self. Please  therefore  furnish  me  with  bond  and 
contract,  also  register  and  policies,  and  any  oth- 
er supplies  that  you  think  I  might  need."       , 
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And  that  plaintiff  In  error  replied: 
"Agreeable  to  your  request,  I  am  handing;  you 
herewith  bond,  agency  appointment  blanlc,  and 
shall  request  that  you  kijidly  execute  and  return 
to  me,  and  also  sign  the  receipt  for  supplies 
which  have  been  forwarded  to  you  under  sepa- 
rate cover.  Trusting  to  receive  these  papers, 
and  in  the  meantime  you  are  hereby  authorized 
to  proceed  as  our  agent." 

And  on  testimony  of  one  Plllet,  the  act- 
ing secretary  of  plaintiff  In  error,  aa  follows: 

"In  all  cases  the  authority  of  the  agents  of 
International  Fire  Insurance  Company  was  lim- 
ited to  their  own  town  and  probably  to  suburbs 
adjoining.  If  in  any  case  the  authority  was 
greater  than  that,  special  permission  would  have 
to  be  given,  in  writing,  by  the  company.  No  au- 
thority was  extended  in  any  case  to  an  agent  to 
•perate  outside  of  his  county." 

Plllet,  It  win  be  noted,  did  not  pretend  to 
know  anything  about  the  authority  conferred 
upon  Llttlejohn  farther  than  was  shown  by 
the  correspondence  set  out  above.  His  testi- 
mony In  that  respect  had  reference  to  the 
custom  of  hia  company  In  appointing  agents 
and  defining  their  authority.  We  do  not 
think  the  trial  court  was  bound  to  believe 
and  find  that  the  custom  was  observed  when 
Littlejobn  was  appointed,  but  think  he  bad 
a  right  to  determine  the  question  from  the 
showing  made  by  the  correspondence.  So 
determining  it,  we  think  the  trial  court 
might  reasonably  have  found  as  he  did.  It 
will  be  noted  that  In  the  letter  appointing 
Lrlttlejohn  agent  no  restriction  was  placed  on 
his  authority  as  to  the  location  of  property 
to  be  Insured  by  policies  he  might  Issue.  If 
the  restriction  as  claimed  existed  by  force 
of  the  contract  of  agency  as  evidenced  by 
the  correspondence.  It  must  have  been  be- 
cause of  the  assurance  in  the  letter  of  Llt- 
tlejohn  applying  for  the  appointment  that 
the  class  of  risks  he  would  write,  if  appoint- 
ed, "would  be  amcmg  the  best  planters  In 
Harrison  county."  It  seems  to  us  there 
would  be  as  good  reason  for  construing  this 
assurance  as  operating  to  deny  Uttlejohn 
authority  to  Issue  plaintiff  In  error's  poli- 
cies on  farm  property  to  others  than  the 
"best  planters"  in  Harrison  county,  as  for 
construing  it  as  operating  to  deny  him  au- 
thority to  issue  such  policies  only  on  proper- 
ty in  Harrison  county.  We  think  the  trial 
court  might  reasonably  have  concluded  that 
plaintiff  in  error  In  the  letter  appointing 
LIttleJohu  its  agent  did  not  intend  that  the 
general  authority  thereby  conferred  upon 
him  to  act  for  it  In  the  Issuance  of  its  poli- 
cies on  farm  property  was  to  be  construed 
as  so  limited  as  to  locality,  by  Ijlttlejohn's 
letter  applying  for  the  agency,  as  to  deny 
him  authority  to  issue  such  policies  on  farm 
property  outside  of  Harrison  county.  But 
if  we  are  wrong  about  this,  and  if  It  should 
be  said  that  It  conclusively  appeared  that 
lilttlejohn  was  without  authority  to  issue 
the  policy  in  question  because  the  property 
covered  by  it  was  in  Panola  county,  we  do 
not  think  his  lack  of  authority  should  be 


held  to  have  defeated  a  right  on  the  part  of 
defendant  In  error  to  recover  <m  the  policy 
as  he  did.  For  It  appears  from  the  record 
that  defendant  in  wror  dealt  with  Llttlejobn 
on  the  faith  of  his  being  what  his  possession 
of  plaintiff  in  error's  policies  indicated  him 
to  be,  to  wit,  its  agent  with  authority  to  is- 
sue its  policies,  and  in  complete  ignorance 
of  any  restriction  on  his  authority  aa  such 
asent.    The  judguieut  la  affirmed. 


McLEMORB  v.  BICKERSTAFF  et  aL  * 
(No.  1410.) 

(Court  of  Civil  Appeals  of  Texas.     Tezarkana. 

July  8,  1915.     Rehearing  Denied 

Oct.  7,  1&15.) 

1.  JunoMENT  «S»256  —  CONIX>BlnTT  TO  Spb- 
CIAIj  ^ebdict 

Under  Rev.'St.  arts.  19Sa  1990,  19M,  pro- 
viding that  a  special  verdict  shall  be  conclusive 
as  to  the  facts  found,  and  that  the  court  must 
conform  bis  judgment  thereto,  the  court  must 
coflform  its  judgment  to  the  special  findings  of 
the  jury. 

lEd.  Note. — For  other  cases,  see  Jadgment, 
Cent  Dig.  if  446-454;   Dec.  IMg.  (&=>256.] 

2.  Deeos  «=s>66—Dkuvebt—Bvidencb— Ques- 
tion FOB  JUKT. 

Whether  a  deed  was  delivered,  held,  under 
the  evidence,  for  the  jury. 

lEd.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  a  127,  633;    Dec.  Dig.  <S=>66.] 

8.  MoBTOAOES  ®=3l30  —  Absolute  Deed  as 

MOBTOAGE. 

A  mortgagee  holds  only  a  lien,  which  U 
merely  a  legal  right  to  have  recourse  on  the 
mortgaged  property  to  satisfy  his  daim  hi  case 
of  default,  and  on  condition  broken  he  must 
foreclose,  and  the  fact  that  the  mortgage  is  evi- 
denced by  a  deed,  absolnte  on  its  face,  does  not 
change  the  rule. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  278:   Dec.  Dig.  <S=»1.39.] 

4.  MoBTOAOES  «=»139  —  YENnoB  and  Pub- 

CHASEB    •=>228— ABSOLtTTE    DeEO    — TBANS- 
FEB   OF  PBOPERTV — NOTICE. 

One  obtaining  a  conveyance  from  a  gran- 
tee in  a  deed,  absolute  in  form,  but  in  fact  a 
mortgage,  acquires  no  title,  unless  he  is  a  pur- 
chaser for  value  and  without  notice  that  the 
deed  was  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages) 
Sent  IMg.  fg  278,  728;  Dec.  Dig.  <8=5.13»;  Ven- 
dor and  Purchaser,  Cent  Dig.  Si  495-501;  Dec 
Dig.  (8=>228.] 

5.  Estoppel  «=»107— Tmx  bt  Estoppel  — 
Pleading  and  Pboof. 

One  claiming  title  by  estoppel  must  plead 
and  prove  the  facts  creating  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  5  297;    Dec.  Dig.  «=>107.] 

6.  estoffei.  •s»68— eiquitabub  esioppel  — 
Elements. 

An  equitable  estoppel  cannot  be  invoked  ex- 
cept to  protect  the  party  claiming  its  benefit 
from  damage  or  loss  resulting  if  the  true  facts 
should  contn^,  and  one  invoking  the  estoppel 
must  point  to  some  injury  he  will  sustain  if  the 
true  wets  control. 

[Ed.  Note.— For  othM  cases,  see  EistoppeU 
Cent  Dig.  H  144,  145;    Dec.  Dig.  «=»5a] 

7.  Estoppel  ♦s»21— Dkbos— Acts  OoNSTmn- 

INO. 

A  grantor  in  a  deed,  absolute  in  form  bnt 
in  fact  a  mortgage,  signed  as  a  witness  a  deed 
by  the  grantee  to  a  third  person.     The  third 
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person  knew  aa  mncb  about  the  legal  statu*  of 
the  title  as  the  grantor  did.  The  grantor  did 
not  encourage  or  advise  the  conveyance  to  the 
third  person.  Beld,  that  the  grantor  was  not 
estopped  from  asserting,  as  against  the  third 
person,  that  the  deed  ezeeuted  by  him  to  the 
grantee  vras  a  mortgage,  though  all  the  parties 
believed  that  the  grantee  had  the  legal  title  and 
conld  convey  it. 

[Ed.  Note. — ^For  other  cases,  see  Estoppel, 
Cent  Dig.  {  26;    Dec.  Dig.  ^=>21.] 

&  MoBTOAOKs  «S384  —  Abboltitb  Dkkdb  as 

MOBTOAOES — PABOL   AeBBBiifKNT. 

Where  a  deed,  absolute  in  form,  was  a  mort- 
gage at  its  inception,  no  subsequent  parol 
agreement  of  the  parties  could  change  its  legal 
character. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  83 ;   Dec.  Dig.  <S=5>84.] 
9.  Vendob  and  Pcbchabkr  9=3232— Corvet- 

ance  bt  mobtoaoeb  oct  of  possession — 

TiTU:  ACQTTIBED. 

A  conveyance  by  a  mortgagee  ont  of  pos- 
session passes  no  title  to  the  grantee. 

lEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  JJ  540-545, 648-562;  Dec. 
Dig.  «=9232.] 

Error  from  District  Court,  Franklin  Coun- 
ty;  H.  F.  O'Neal,  Judge. 

Trespass  to  try  title  by  J.  T.  McLemore 
against  Savannah  BickerstaS  and  others. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

A.  L.  Burford,  of  Texarkana,  and  R.  T. 
Wilkinson,  of  Mt  Vernon,  for  plaintiff  in 
error.  Dinsmore,  McMahon  &  Dinsmore,  of 
Greenville,  and  R.  B.  Davenport,  of  Chlck- 
asha,  OkL,  for  defendants  In  error. 


HODGBS,  3.  This  suit  was  instituted  in 
the  form  of  an  action  of  trespass  to  try  title 
by  the  plaintiff  in  error  against  the  defend- 
ants tn  error,  to  recover  a  tract  of  land  situ- 
ated in  Franklin  county.  J.  B.  Blckerstaff 
is  the  common  source  of  title,  and  the  de- 
fendants In  error  are  his  children  and  only 
heirs.  The  plaintiff  In  error  deralgns  title 
through  a  deed  from  Blckerstaff  to  D.  F. 
McLemore  executed  on  January  29,  1889, 
and  a  conveyance  from  D.  F.  McLemore  to 
himself  executed  in  1896.  Among  other  de- 
fenses Interposed  by  tbe  defendants  in  error 
was  a  plea  of  limitation,  based  upon  10 
years'  adverse  possession.  J.  B.  Blckerstaff 
remained  in  possession  of  the  property  imtil 
bis  deatb,  wMch  occurred  a  short  time  l>e- 
fore  the  institution  of  tbls  suit,  and  after 
his  deatli  some  of  his  children  have  con- 
tinned  to  occupy  the  premises.  The  case 
was  submitted  to  the  Jury  upon  special  is- 
sues, and  tbe  following  findings  of  fact  made: 
d)  That  tlie  deed  from  Blckerstaff  to  D.  F. 
McLemore  In  1889,  though  absolute  in  form 
and  purporting  to  convey  the  land  in  fee 
simple,  was  intended  by  the  parties  to  be 
<mly  a  mortgage  to  secure  McLemore  tn  an 
indebtedness  due  him  from  Blckerstaff;  (2) 
that  a  deed  executed  by  D.  F.  McLemore  in 
April,  1891,  reconveying  the  land  in  contro- 
versy to  Blckerstaff,  was  delivered  and  be- 


came effectiTe;  (3)  that  Blckerstaff  and  his 
diildren  have  held  peaceable  and  adverse 
possession  of  the  land  in  controversy  con- 
tinuously since  January  29,  1889.  Upon 
those  findings  the  court  entered  a  Judgment 
in  favor  of  tbe  defendants  in  error. 

The  first  assignment  presented  is  as  fol- 
lows: 

"The  court  erred  in  rendering  judgment  for 
defendants  and  in  overruling  plaintiff's  motion 
for  judgment  in  his  favor,  notwithstanding  the 
findhigs  of  the  jury." 

[1]  It  is  not  denied  that  tbe  findings  of 
the  Jury  justified,  if  they  did  not  demand,  a 
Judgment  in  favor  of  tbe  defendants  in  er- 
ror. But  It  Is  argued  that  tbe  state  of  the 
evidence  was  such  that  the  court  should 
have  Ignored  those  findings  and  entered  up 
a  Judgment  in  favor  of  the  plaintiff  In  er- 
ror. It  has  long  been  the  settled  law  In 
this  state  that  when  a  Jury  has  been  im- 
paneled to  try  tbe  Issues  of  fact,  the  court 
is  required  to  conform  his  Judgment  to  the 
Jury's  findings.  Rev.  Civ.  Stat  1911.  arts. 
1986,  1990,  1094 ;  Ablowlch  v.  Bank,  95  Tex. 
431,  6T  S.  W.  79;  Clark  &  Loftus  v.  Pearce, 
80  Tex.  151,  15  8.  W.  787;  Western  Union 
TeL  Co.  V.  Mitchell,  89  Tex.  444,  35  8.  W. 
4;  8cott  V.  Farmers'  &  Merchants'  Nat'l 
Bank  (Civ.  App.)  66  S.  W.  403;  Fant  v. 
Sullivan  (CIr.  App.)  152  8.  W.  521. 

[2]  We  might  rest  the  afilrmance  of  this 
Judgment  upon  the  dispositloA  made  of  this 
assignment,  for  none  of  those  remaining  are 
presented  in  a  manner  which  entitles  them 
to  consideration;  but  the  plaintiff  in  error 
insists  that  the  Judgment  is  fundamentally 
erroneous  because  of  the  Insufflclency  of  the 
evidence  to  support  it  Conceding,  for  the 
sake  of  argument,  that  the  absence  of  suffi- 
cient evidence  to  support  a  Judgment  is  an 
error  apparent  upon  the  face  of  the  record 
which  may  be  considered  without  an  assign- 
ment, we  think  the  appeal  is  without  merit 
The  evidence  shows  that  in  1889  Blckerstaff 
was  the  owner  of  the  land  in  controversy, 
together  with  two  other  tracts.  He  was  In 
need  of  money,  and  procured  a  loan  from 
D.  F,  McLemore  and  made  tbe  deed  of  Jan- 
uary 29,  1889,  for  tbe  purpose  of  securing 
McIiCmore  in  the  loan  advanced.  In  1891 
McLemore  executed  a  deed  reconveying  this 
tract,  and  other  lands  not  here  involved,  to 
Bidiierstaff.  There  was  c(msideraUe  dispute 
as  to  whether  or  not  this  deed  was  ever  de- 
livered. McLemore  admitted  its  execution, 
but  says  that  It  was  the  understanding  that 
the  deed  was  to  be  delivered  when  Bicker- 
staff  paid  the  debt;  that  he  failed  to  do 
this,  and  the  deed  never  had  been  delivered. 
The  deed  was  produced  on  the  trial  as  com- 
ing from  the  custody  of  D.  F.  McLemore. 
Savannah  Blckerstaff,  one  of  the  defendants 
in  error,  testified:  That  her  father  at  his 
death  left  a  number  of  papers  relating  to  his 
business,  which  she  turned  over  to  Mr.  Dav- 
et^ort,  his  attorney.  Before  doing  this 
she  looked  over  them  and  found  an  Inatru- 
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ment  In  the  form  of  a  deed,  wbtch  related 
to  the  land  In  controversy,  and  to  which  J. 
B.  Blckerstafl  and  D.  F.  McLemore  were 
parties.  She  did  not  recollect  the  date,  but 
did  recall  that  it  also  had  a  certificate  of 
acknowledgment  from  S.  M.  Speer.  Daven- 
port testified  that  Miss  Blckerstaff  brought 
to  his  office  a  number  of  her  father's  deeds 
and  papers,  which  were  examined  by  him. 
One  of  them,  according  to  his  description,  ap- 
peared to  be  the  deed  from  D.  F.  McLemore 
to  J.  B.  Bickerstatr,  reconveying  the  land 
in  controversy.  This  deed  mysteriously  dis- 
appeared from  his  office  the  very  day  it 
was  brought  to  him.  That  an  issue  of  fact 
regarding  the  delivery  of  the  deed  of  1891 
was  presented  and  determined  by  the  jury 
in  favor  of  the  defendants.  This  alone  is 
sufficient  to  defeat  the  plalntilT's  right  of 
recovery. 

[3-(]  But  if  it  should  be  assumed,  as  the 
plaintiff  in  error  contends,  that  the  deed 
from  i>.  F.  McLemore  in  1891  was  never  in 
fact  delivered,  there  is  ample  evidence  In  the 
record,  about  which  there  appears  to  be  lit- 
tle or  no  dispute,  which  shows  that  the  chain 
of  title  upon  which  the  plaintiff  tn  error 
relies  is  insufficient  to  support  his  claim  of 
ownership.  It  was  admitted  in  the  argu- 
ment before  this  court  that  the  deed  from 
Blckerstaff  to  McLemore  executed  In  1889 
was  only  a  morrtgoge,  as  found  by  the  Jury. 
Under  a  well-established  rule  in  this  state 
the  mortgagee  acquires  no  estate  in  or  title 
to  the  mortgaged  property  which  he  may  con- 
vey to  another.  He  holds  only  a  lien,  which 
is  merely  a  legal  right  to  have  recourse  on 
the  mortgaged  property  for  the  satisfaction  of 
his  debt  in  case  of  default.  He  cannot  sue 
and  recover  the  property  In  the  event  the 
condition  is  broken,  but  must  seek  a  fore- 
closure of  his  lien  and  a  sale  of  the  property. 
The  fact  that  the  mortgage  is  evidenced  by  a 
deed  absolute  upon  Its  face  does  not  alter  the 
rule  Mann  v.  Falcon,  25  Tex.  274 ;  Edrlng- 
ton  V.  Newland,  67  Tex.  627;  Wiggins  v. 
Wiggins,  16  Tex.  Civ.  App.  335,  40  S.  W.  645, 
and  cases  dted.  It  follows,  then,  that  if  D. 
F.  McLemore  bad  no  title  to  convey,  the 
plaintiff  in  error  acquired  none  by  the  con- 
veyance made  to  him  in  1896,  unless  he  occu- 
pied the  position  of  a  purchaser  for  value 
and  without  notice  that  the  deed  under 
which  his  grantor  held  was  only  a  mortgage. 
Stafford  v.  Stafford,  20  Tex.  dr.  App.  73,  71 
S.  W.  984 ;  1  J<»es  on  Mort,  {  806.  One  who 
claims  title  by  estoppel  must  plead  and  prove 
the  facts  which  create  an  estoppeL  There  Is 
in  the  evidence  no  pretense  that  the  plaintiff 
in  error  was  ignorant  of  the  true  character 
of  the  deed  from  Blckerstaff  to  D.  F.  Mc- 
Lemore; and,  according  to  his  own  testi- 
mony, he  paid  no  consideration  for  his  con- 
veyance. His  deed  recited  a  consideration 
of  13,500  to  be  paid  in  two  installments,  but 
he  admits  that  it  was  never  the  intention  of 
the  parties  that  those  notes  were  to  be  paid ; 


they  were  given  merely  to  prevent  plaintiff 
in  error  from  disposing  of  the  land.  The 
notes  were  afterwards  returned  to  blm,  and 
D.  F.  McLemore  afterwards  made  a  will, 
devising  the  land  to  all  of  his  children  in 
equal  portions.  We  then  have  the  Bituatlon 
of  a  grantee  who  paid  no  consideration,  and 
who  had  notice  that  his  grantor  had  no  right 
to  convey,  insisting  upon  a  title  by  estoppeL 

The  evidence  shows  that  the  deed  from  D. 
F.  McI«more  to  the  plaintiff  in  error  was 
signed  by  Blckerstaff  as  a  witness,  but  was 
acknowledged  before  a  notary  public  by  the 
grantor.  There  was  also  evidence  tending  to 
show  that  Blckerstaff  received  a  credit  on  his 
debt  due  to  D.  F.  McLemore  equal  to  the 
sum  recited  in  the  deed..  It  is  insisted  that 
these  facts  are  sufficient  to  create  an  eshq)- 
pel  against  the  heirs  of  Blckerstaff,  notwith- 
standing the  notice  to  the  plaintiff  in  error 
and  his  failure  to  pay  a  valuable  considera- 
tion for  the  transfer. 

[I]  There  are  at  least  two  satisfactory  rea- 
sons why  these  facta  do  constitute  an  estop- 
pel. Iflrst,  because  an  equitable  estoppel 
cannot  be  Invoked  except  for  the  purpose  of 
protecting  the  party  claiming  Ita  benefit  from 
some  damage  or  loss  which  might  result  if 
the  true  state  of  the  facte  should  control  the 
determination  of  the  controversy.  The  party 
who  Invokes  estoppel  must  be  able  to  point 
to  some  injury  he  will  sustain,  if  the  truth 
Is  told.  Here  the  plaintiff  in  error  parted 
with  no  consideration,  and  can  lose  nothing 
If  it  be  shown  that  he  got  no  title.  The  only 
injury  of  which  he  can  complain  is  the  fail- 
ure to  obtain  something  for  nothing.  The 
fact  that  in  the  transaction  Blckerstaff  may 
have  secured  a  benefit,  in  the  nature  of  a 
credit  on  his  debt,  does  not  alter  the  situa- 
tion. An  estoppel  is  interposed,  not  because 
one  party  has  received  a  benefit  from  the 
transaction,  but  because  another  may  be  in- 
jured. The  rules  governing  estoppel  are  not 
to  be  confused  with  those  which  govern  rati- 
fication. 

[7]  The  second  reason  is,  because  the  plain- 
tiff in  error  apparently  knew  as  much  aboat 
the  legal  status  of  the  title  to  the  land  as  did 
Blckerstaff.  Wortham  v.  Thompson,  81  Tex. 
348,  16  S.  W.  1059.  The  fact  that  Blckerstaff 
signed  the  deed  to  the  plaintiff  In  error  as 
a  witness,  standing  unexplained,  tends  mere- 
ly to  show  that  he  consented  to  the  transac- 
tion. It  does  not  imply  that  he  encouraged 
or  advised  it.  We  may  assume  as  true  that 
aU  of  the  parties  believed  that  D.  P.  Mc- 
Lemore had  the  legal  title  to  the  land  and 
could  convey  It  to  another,  and  that  they  de- 
sired to  accomplish  that  particular  end;  it 
would  stiU  be  nothing  more  than  a  mis- 
take of  law.  It  would  not  follow  that  Bide- 
erstaff  would  be  guilty  of  a  wrong  such  as  to 
preclude  him  or  his  heirs  from  thereafter 
stating  the  truth  about  the  transaction. 

[I]  If  the  deed  under  which  D.  F.  McLe- 
more claimed  was  a  mortgage  at  Its  incep- 
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tlon  It  remained  a  morteage,  and  no  snbse- 
qnent  parol  agreement  of  the  parties  could 
alter  its  legal  character.  Keller  ▼.  Kirby, 
34  Teoc  ClT.  App.  404,  79  S.  W.  82 ;  UUman 
T.  Dererenx,  46  Tex.  Clr.  App.  459,  102  S. 
W.  1163;  Hart  t.  Eppstein,  71  Tex.  7S2,  10 
a  W.  85. 

[I]  A  conveyance  by  a  mortgagee  out  of 
possession  passes  nothing.  Perkins  v.  Sterne, 
23  Tex.  661,  76  Am.  Dec.  72;  1  Jones  on 
Mort  I  808.  The  law  will  Impute  a  knowl- 
edge of  these  rules  as  much  to  the  plaintiff 
Id  error  as  to  any  other  party  to  the  trans- 
actlco.  There  Is  nothing  in  the  record  to 
indicate  that  he  was  ignorant  of  them.  The 
erldence  also  shows  that  Bickerstaff  remain- 
ed in  the  undisturbed  possession  of  the  land 
from  a  period  antedating  the  deed  of  1889 
till  his  death,  and  that  he  appropriated  the 
rents  and  revenues  to  his  own  use ;  that  aft- 
erward his  children  continued  to  occupy  the 
premises  and  to  make  the  same  use  of  them. 
While  the  evidence  shows  that  Bickerstaff 
paid  the  taxes,  he  seems  to  have  rendered  the 
property  for  taxation  in  the  name  of  McLe- 
more.  During  the  time  he  remained  in  iiosses- 
sloD  he  sold  and  conveyed  portions  of  the  land 
indnded  in  McLemore's  deed.  The  finding 
of  the  Jury  that  the  defendants  in  error  had 
completed  the  bar  of  limitation  Is  not  with- 
oot  support 

For  reasons  not  necessary  to  state  we  have 
passed  over  several  tenable  objections  urged 
by  the  defendants  in  error  against  the  con- 
sideration of  this  case  on  its  merits. 

There  is  no  error  in  the  Judgment,  and  it 
la  amrmwl. 


WHITAKER  et  aL  V.  HILL  et  al.    (No.  1511.) 

(Court  of  Civil  Appeals  of  Texas.    Texaikaaa. 

July  7,  1915.    Rehearing  Denied 

Oct  7,  1915.) 

L  jTTDOlfXNT  4=3788— IiIKN—RECOBDINa. 

A  Judgment  creditor  may,  notwithstanding 
ao  mirecoTded  deed  by  the  debtor  to  a  third  i>er- 
8on,  acquire  a  lien  on  the  land  by  complying 
vith  Vernon's  Sayles*  Ann.  Civ.  St.  1914,  arts. 
6614-0916,  relating  to  Judgment  liens,  or  by 
levy  of  execution  without  knowing  and  without 
being  chargeable  with  notice  of  the  third  per- 
son's title  under  articles  6827,  6828,  and  may, 
onder  article  6824,  subject  the  land  to  his  Judg- 
ment. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  1368,  1369;  Dec  Dig.  <S=i>788.] 

2.  JoDomnr  «s>769— Lncir— RxcoBDina  and 
DocKETiRO  JuDOMENT— Index. 

The  indexing  of  the  abstract  of  a  judgment 
duly  recorded  is,  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  5614-6616,  indispensable  to 
the  creation  of  a  lien. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  1327:   Dec.  Dig.  <S=9769.] 

3.  IiMTTHCnoN  4=>136,  163— Temporabt  Iw- 

JUWCTION— Q«A1CTIWQ   OB  DiSBOLVINO. 

Tbe  court,  in  granting  a  temporary  injunc- 
ti<ni  or  refusing  to  dissolve  it,  should  require  a 
ease  of  probabla  right  and  probable  danger  to 
the  right  without  the  injunction,  and  its  dis- 


cretion should  then  be  regulated  by  the  balance 
of  inconvenience  or  injury  to  the  one  party  or 
the  other. 


_[Ed.  Note.— For  other  cases,  sea  Injunction, 
J^nt  Die.  SS  305,  306,  357-371;  Dec.  Dig.  «=> 
loo,  163.] 

4.  ExBcuTiON  «=»172  —  Tempobabt  Injunc- 
tion—GBANnwo   OB  DiBSOLVINO. 

In  a  suit  to  restrain  an  execution  sale  and 
to  remove  an  abstract  of  a  judgment  as  cloud 
on  title,  evidence  held  to  show  that  execution 
creditor  had  notice  of  the  rights  of  a  purchaser 
under  an  unrecorded  deed  sufficient  to  justify 
granting  of  a  temporary  injunction  and  refusal 
to  dissolve  it. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  S§  51^-539;   Dec.  Dig.  «=>172.] 

Appeal  from  District  Court,  Cherokee 
County;    L.  D.  Guinn,  Judge. 

Action  by  O.  H.  Hill  and  others  against  H. 
M.  Wbitaker  and  another.  Ftom  an  order  re- 
fusing to  dissolve  a  temporary  injunction, 
defendants  appeal.     Aflirmed. 

Mrs.  Rosa  P.  Osbom,  (ne  of  tbe  appellees, 
owned  254.8  acres  of  the  Jose  Maria  Procella 
survey,  situated  partly  in  Cherokee,and  part- 
ly in  Smith  county.  In  consideration  of 
$1,008.40  paid  to  her  by  a  U.  UiU,  another 
one  of  the  appellees,  and  tbe  execution  and 
delivery  to  her  by  him  of  his  four  promis- 
sory notes  for  $260  each,  payable  February 
13.  1914,  1915,  1916,  and  1917,  respectively, 
Mrs.  Osbum  conveyed  the  land  to  said  HtU 
by  a  general  warranty  deed  dated  Febniary 
13,  1913.  The  deed  was  not  filed  for  record 
in  Cherokee  county  until  April  7,  1915.  The 
notes  made  by  Hill  were  secured  by  the  veo- 
dor's  lien  retained  on  the  land.  Before  any 
of  them  had  matured  Mrs.  Osbum  i»w<gP4»d 
the  notes  and  her  claim  on  the  land  to  secure 
tbe  payment  thereof  to  D.  F.  Wilklnscn,  an- 
otlier  one  of  the  appellees.  Tbe  note  due 
F^ruary  13,  1914,  was  paid  by  Hill  at  ita 
maturity.  The  others,  except  interest  whldi 
bad  accrued  thereon,  had  not  been  paid  at 
tbe  time  the  order  appealed  from  was  made. 
Mardi  29,  1915,  aM>ellant  H.  M.  Wbitaker, 
having  on  February  11,  1915,  obtained  Judg- 
ment against  Mrs.  Osbum  for  the  sum  of 
$1,600,  filed  an  abstract  thereof  in  the  oflSce 
of  the  county  clerk  of  Cherokee  county,  where 
200  acres  of  the  land  was  situated,  and  bad 
same  recorded.  April  7.  1915,  an  alias  exe- 
cution previously  issued  on  the  Judgment  waa 
levied  oa  the  200  acres  in  Cherokee  county 
by  Forest  Reagan,  sheriff,  who  la  the  other 
appellee.  Thereupon  Mrs.  Osbum,  HtU,  and 
Wilkinson  commenced  this  suit  against  Wbit- 
aker and  the  sheriff  to  restrain  the  latter 
from  advertising  and  selling  the  land  and  to 
have  tbe  cloud  cast  on  the  title  of  UUl  there- 
to by  the  recording  of  the  abstract  and  levy 
of  tbe  execution  removed.  The  appeal  is 
from  an  order  made  by  the  Judge  In  vacation 
May  18,  1915,  refusing  to  dissolve  a  tempo- 
rary injunction  he  had  granted  May  1,  1916, 
restraining  the  sheriff  from  proceeding  fur- 
ther under  the  execution  pending  a  trial  of 
the  cause  on  its  merits. 
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H.  M.  Whltaker,  of  Beaumont,  and  Nor- 
man, Shook  &  GlbBon,  of  Rusk,  for  appel- 
lants. W.  H.  Clark,  of  Dallas,  and  Perkins 
&  Perkins  and  Oulnn  ft  Gulon,  all  of  Rusk, 
for  appellees. 

WILLSON,  O.  J.  (after  stating  the  fScts 
as  above).  [1]  That  Hill  owned  the  land  at 
the  time  the  abstract  was  recorded  and  at  the 
time  the  execution  was  levied,  and  that  Mrs. 
Osbum  did  not  then  or  afterwards  own  it,  is 
conceded  to  be  tru&  But  notwithstanding 
the  fact  that  Hill  owned  it,  Whltaker  might 
have  acquired  a  lien  on  the  land  by  comply- 
ing with  the  requirements  of  the  statute  with 
reference  to  judgment  liens  (articles  5614- 
5616,  Vernon's  Statutes),  or  by  the  levy  of  an 
execution,  at  a  time  when  he  did  not  have, 
and  was  not  chargeable  with,  notice  of  the 
fact  that  mil  owned  it  (articles  6827,  6828, 
Vernon's  Statutes),  and  be  entitled  by  force 
of  article  6824,  Vernon's  Statutes,  to  have  it 
subjected  to  his  judgment  against  Mrs.  Os- 
burn,    Grpce  v.  Wade,  45  Tex.  522. 

[2]  It  appears  that  the  abstract  was  duly 
recorded,  but  It  does  not  appear  from  any- 
thing we  have  found  In  the  record  sent  to 
this  court  that  It  was  indexed  as  was  requir- 
ed by  the  statute.  Articles  5614-5616,  Ver- 
non's Statutes.  As  indexing  the  abstract  was 
Indispensable  to  the  creation  of  a  lien  (Nye 
V,  Moody,  70  Tex.  434,  8  S.  W.  606 ;  Nye  v. 
Grlbble,  70  Ifex.  458,  8  S.  W.  606;  Miller  v. 
Koertge,  70  Tex.  162,  7  S.  W.  601,  8  Am.  St. 
Rep.  687),  it  cannot  be  said  to  have  appeared 
that  Whltaker  had  acquired  a  judgment  lieu 
against  the  land. 

[3, 4]  But  It  appeared  that  the  deed  to  Hill 
had  not  been  filed  for  record  at  the  time  the 
execution  was  levied.  Therefore,  unless  it 
further  appeared  that,  notwithstanding  the 
deed  had  not  been  ao  filed,  Whltaker  may 
have  had,  or  been  chargeable  with,  notice  of 
Hill's  claim,  the  Judge  erred  when  he  over- 
ruled the  motion  to  dissolve  the  injunction. 

It  was  not  pretended  that  Whltaker  had 
actual  notice  of  the  fact  that  Hill  claimed 
to  own  the  land,  but  it  was  insisted  that  Hill 
bad  sach  possession  thereof  as  charged  Whlt- 
aker with  notice  of  his  rights. 

In  support  of  the  contention  testimony  was 
offered  showing  that,  during  the  fall  of  1913, 
Hill  and  one  O'Neal,  who  owned  land  adjoin- 
ing the  land  in  controversy,  constructed  a 
partition  fence  about  550  yards  long,  after 
clearing  a  space  10  to  12  feet  wide  for  same, 
along  the  boundary  Une  between  them ;  that 
during  the  winter  of  1913  and  1914  Hill  open- 
ed up  roads  on  the  land  in  controversy  and 
used  timber  thereon  to  make  posts  for  fenc- 
ing it;  that  lu  May,  1914,  he  deadened  some 
of  the  timber  thereon ;  that  in  August,  1914, 
he  cleared  up  a  site  for  a  house  he  intended 
to  build  thereon,  had  a  well  dug  on  the  site, 
cut  timber  on  the  land,  and  made  logs  to  use 
in  building  a  bam  thereon,  and  cleared  ott 
the  undergrowth  on  an  old  field  aa  the  land 


preparatory  to  cnltivaOng  it;  that  Hill  join- 
ed other  citizens  of  the  county  in  petitioning 
the  cooimisgioners'  court  to  op^i  up  a  public 
road  along  the  north  boundary  Une  of  the 
land,  and  gave  a  part  thereof  to  the  county 
as  a  right  of  way  for  the  road ;  that  he  con- 
tracted with  other  parties  to  furnish  them 
railroad  ties,  and  from  March  25  to  April  17, 
1915,  had  men  on  the  land  engaged  in  mak- 
ing the  ties,  and  a  man  engaged  in  hauling 
same  therefrom ;  and  that  it  was  underwood 
by  people  living  in  the  neighborhood  in  wbldi 
the  land  was  situated  that  HUl  owned  it 

Whltaker  insists  that  the  testimony  just 
referred  to  was  wholly  insufficient  to  support 
a  finding  that  Hill  had  such  possession  of  the 
land  as  charged  him  with  notice  of  Hill's 
claim  of  title  to  it.  We  wlU  not  discuss  the 
testimony,  nor  undertake  to  determine  wlietli- 
er,  if  the  appeal  was  from  a  Judgment  based 
on  such  a  finding  on  such  evidence  alone,  aft- 
er a  trial  of  the  cause  on  its  merits,  such  a 
contention  should  be  sustained  or  not  The 
appeal  is  not  from  that  kind  of  a  judgment, 
but,  as  before  stated,  is  from  an  order  of  a 
Judge  made  in  vacation,  refusing  to  dissolve 
a  temporary  injunction  theretofore  granted 
by  him.  It  has  been  held  that  in  granting 
such  an  injunction — 

"all  that  the  judge  should,  as  a  general  rule,  re- 
quire, is  a  case  of  probable  right  and  probable 
danger  to  that  right  without  the  interposition  ot 
the  court;  and  his  discretion  should  then  be 
regulated  by  the  balance  of  inconvenience  or  in- 
jury to  the  one  i)arty  or  the  other."  Gas  &  Lisht 
Co.  V.  City  of  Memphis  (0.  C.)  72  Fed.  952;  Im- 
provement Co.  V.  Winsor,  8  Wash.  490,  36  Pac. 
441 ;   2  High  on  Injunctions,  §  1696. 

In  passing  upon  a  motion  to  dissolve  sach 
an  injunction  the  action  of  the  Judge  should, 
we  think,  be  controlled  by  like  considerations. 
We  are  not  prepared  to  say  that  In  overrul- 
ing the  motion  the  Judge  abused  the  discre- 
tion he  possessed.  Therefore  the  Judgment 
will  be  affirmed. 


SAN  ANTONIO  &  A,  P.  KY.  CO.  v.  SCHAEF- 
FER.    (No.  5605.) 

(Court  of  (Svll  Appeals  of  Texas.    San  Antonio. 
Oct.  20,  1916.) 

L  Appeai.  ANn  Error  «=»1177  — Rbvebsal— 

GuANTiNG  New  Trial. 

Where  the  amended  petition  shows  aa 
amount  beyond  the  jurisdiction  of  the  trial  court, 
but  the  record  does  not  contain  the  original  pe- 
tition or  show  the  amount  originally  sued  for, 
the  judgment  will  be  reversed,  and  the  cause  re- 
manded, instead  of  reversing  and  dismissing  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4597-4004,  46<>M610; 
Dec.  Dig.  «=»1177.) 

2.  Dauaoes  «=»69— Interest  as  Element  or 

Damage. 

In  an  action  in  tort,  interest  is  a  part  of  toe 
damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §«  137-140 ;  Dec.  Dig.  <fc=>69.] 

Appeal  from  Bee  County  Court;  T.  M. 
Cox,  Judge. 
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Actioii  by  A.  R  SchaeffeD  ftgalnst  the  Saa 
Antonio  &  Aransas  Pass  Railway  Compa- 
ny. f*rom  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Bereraed  and  remanded. 

Proctor,  Vandenberge,  Craln  &  Mitchell, 
ol  Victoria,  for  appellant  John  Baker,  B.  D. 
Tarlton,  Jr.,  and  H.  S.  Bonbam,  all  of  Bee- 
Tllle,  for  appellee. 

CARL,  J.  This  Is  a  suit  in  tort  for  dam- 
ages to  an  automobile,  which  damage  Is  laid 
at  $975,  together  with  legal  interest  thereon 
from  July  3,  1912.  The  original  petition  does 
not  appear  in  the  transcript,  but  the  peti- 
tion apon  which  the  cause  was  tried  was 
filed  subsequent  to  July  24,  1914.  This  pe- 
tition does  not  disclose  the  amount  sued  for 
in  the  original  petition. 

[1]  It  has  been  the  practice  of  this  court, 
rbere  the  amended  petition  would  show 
an  amount  beyond  the  Jurisdiction  of  the 
trial  court,  and  yet  the  record  did  not  con- 
tain the  original  petition  or  show  what  the 
amount  originally  sued  for  was,  to  reverse 
the  Judgment  and  remand  the  cause,  instead 
of  reversing  and  dismissing  it 

[2}  It  is  well  established  that  in  an  ac- 
tion in  tort  Interest  is  a  part  of  the  dam- 
ages. Baker  ▼.  Smelser,  88  Tex.  26,  29  S. 
W.  378,  33  L.  B.  A.  163;  Dwyer  v.  Bas- 
sett  29  S.  W.  816;  SchulB  v.  Tessman,  92 
Tes.  488,  49  S.  W.  1032;  RaUway  Co.  V. 
Faulkner,  118  S.  W.  748;  By.  Cto.  v.  Flory, 
118  a  W.  1116;  Ry.  Co.  v.  Womble,  124  S. 
W.  Ill;  Crowdus  et  al.  v.  Kahn  Tailoring 
Co.,  136  S.  W.  1136. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded. 


BANKERS'  TRUST  CO.  OF  AMARILLO  v. 

COOPER,  MERRILL  &  LUMPKIN. 

(No.  820.) 

vConrt  of  CSvil  Appeals  of  Texas.     Amarillo. 

Oct  16,  1915.) 

L  COBPORATIONS  *=»657— FOBBION  COBPOBA- 
TIONB  —  COHTBACTS— PKBICIT  TO  DO  BUSI- 
Il£88. 

A  foreign  corporation  cau  incur  liability 
OD  a  ctmtract  of  employment  of  an  attorney 
made  in  tlie  state,  before  it  obtains  a  permit  to 
do  business  in  the  state. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dis-JU  2366-2541,  2650,  2552-2564;  Dec. 

2.  COBFOBATIONB  *=»432— CONTBACT  BY  PbES- 

n>EST— Pbesumption  of  Authoeuty. 

It  may  be  presumed  that  the  president  of 
a  corporation,  employing  an  attorney  for  it, 
was  aathoriaed  to  do  so,  its  directors  bavini; 
thereafter  met  and  conferred  with  the  attorney 
in  reference  to  legal  matters,  especially  where 
the  corporation,  sued  for  the  service,  offers  no 
evidence  denying  the  president's  authority. 

[Ed.  Note. — For  «tber  eases,  see  Corporations, 
Cent.  Wg.  H  1717,  1718,  1724,  1726-1735,  1737, 
1743.  17«2;    Dec  Dig.  <S=432.] 

1  COBFORATIONS  ^t=>42S — CoNTBACT  BT  OfFI- 

cBBs—AuTHOBiTY— Estoppel. 

When  officers  of  a  corporation  make  a  con- 
tract for  it,  which  inures  to  its  benefit,  and  the 


i«etdts  are  enjoyed  by  it,  it  is  estopped  to  deny 
the  officers'  authority  to  make  the  contract 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  1697-1701,  1705;  Dec.  Dig.  «=» 
425.] 

4.  Tbial  $=;»260— Instbuctions  Covebed  by 

Othebb. 

Requested  instructions,  covered  by  others 
given,  need  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-659;   Dec  Dig.  <S3»260.] 

6.  Affial    and    Ebbob    $=>10<>8— Habiujess 
Ebbob — Refusal  of  Instruction. 

Refusal  of  an  instruction  that  agreement 

was  not  binding  was  harmless ;  it  being  clear 

that  the  jury  did  not  consider  tlie  agreement. 
[EM.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {{  4226-4228,  4230;    Dec 

Dig.  4»1068.] 

6.  Tbial  «=»251— Instbiuotions— Confobuity 
TO  Issues— Estoppel. 

The  question  of  estoppel  not  being  raised 
by  the  pleadings,  an  instruction  thereon  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  687-595;  Dec.  Dig.  <3=9251.] 

7.  CoBPOBATioNS  ®=>426— Employing  Attob- 
neys  —  Liability  fob  Sebvices  —  Finance 

COMiaTTEE. 

After  rights  of  attorneys  to  compensation 
for  services  performed  for  a  corporation  have  ac- 
crued, it  cannot  avoid  liability  by  placing  the 
matter  of  disbursing  funds  and  employing  attor- 
neys in  the  bands  of  a  finance  committee. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §5  1596, 1703-1704, 1707, 1708, 1710- 
1716;   Dec.  Dig.  <S=426.] 

8.  Teial  €=>252— Instbuctions— OoNFOBMmr 
TO  Evidence. 

An  instruction,  unauthorized  by  any  evi- 
dence in  the  case,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  505,  596-612 ;    Dec.  Dig.  <&=»252.] 

Appeal  from  District  Court  Potter  Coun- 
ty;  J.  N.  Browning,  Judge. 

Action  by  Cooper,  Merrill  &  Lumpkin 
against  the  Bankers'  Trust  Company  of 
Amarillo,  Texas.  Judgment  for  plaintiffs, 
and  def^idant  appeals.    Affirmed. 

R.  E>.  Underwood,  of  Amarillo,  and  J.  H. 
Synnott  of  Dallas,  for  appellant  Jno.  W. 
S^eale,  of  Amarillo,  and  Del  W.  Harrington, 
of  El  Paso,  for  appellee. 


HALL,  J.  Appellees,  a  firm  of  lawyers, 
sued  appellant  for  $2,632.65,  alleging  that  ap- 
l)ellant  was  a  private  corporation,  chartered 
under  the  laws  of  the  state  of  Arizona,  July 
16,  1912;  that  some  time  in  the  year  1912, 
acting  through  its  duly  authorized  ofhcers 
and  agents,  appellant  employed  appellees,  as 
its  attorneys,  to  generally  advise  said  cor- 
poration in  all  legal  matters  pertaining  to 
the  conduct  of  its  business,  agreeing  to  pay 
appellees  a  reasonable  sum  for  their  serv- 
ices ;  that  said  services  were  rendered  at  the 
request  of  the  then  president  and  secretary 
of  said  corporation.  The  appellant's  answer 
admits  that  it  was  chartered  under  the  laws 
of  Arizona,  obtained  a  permit  to  transact 
business  in  Texas  in  January,  1913.    There 
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was  a  general  verdict  In  fovor  of  fiie  aiipel- 
lees  In  the  sum  of  $1,000. 

The  first  two  assignments  of  error  dial- 
lenge  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  and  Judgment  H.  H.  Ckwp- 
er,  a  member  of  the  firm,  testified.  In  sab- 
stance,  as  follows: 

"Our  firm  was  consulted  in  connection  with 
oar  employment  by  the  Bankers'  Trust  Com- 
pany, by  Mark  Logan.  We  were  consulted  with 
reference  to  some  matters  of  the  Bankers'  Trust 
Company,  or  rather  I  was  consulted,  and  he 
sought  my  advice  as  secretary  of  that  company, 
and  I  refused  to  advise  him  with  reference  to 
it  because  1  understood  that  Mr.  Penry  was  at- 
torney for  the  company,  and  I  told  him  that  any 
advice  given  by  me  would  have  to  come  on  re- 
quest through  their  attorney,  and  I  did  not 
advise  them  because  it  was  not  asked  by  Mr. 
Penry.  Later  I  was  consulted  by  Mr.  Le  Mas- 
ter with  reference  to  the  same  matter  and 
made  the  same  reply ;  then  later  Judge  Penry, 
Le  Master,  and  Logan  all  came  to  my  office  to- 
gether. This  was  the  latter  part  of  September 
of  the  1st  of  October,  1912.  Le  Master  was 
president  of  the  Bankers'  Trust  Company.  Aft- 
er Judge  Penry  came  and  explained  the  situa- 
tion to  me,  that  be  was  not  their  attorney,  ex- 
cept nominally,  and  that  he  was  not  willing  to 
advise  the  people,  and  sought  my  advice  in  con- 
junction with  tbem  with  reference  to  this  mat- 
ter, I  agreed  to  consult  and  advise  with  them 
about  the  matter  then  under  discussion.  There 
was  nothing  said  at  that  time  as  to  the  amount 
of  the  fee.  When  we  discussed  the  matters  I 
arrived  at  the  conclusion  as  to  how  they  should 
be  bandied,  and  reported  to  Mr.  Penry  and  dis- 
cussed it  with  him  and  the  other  gentlemen. 
During  the  discussion  they  proposed  to  have  our 
firm  represent  the  company  generally  and  advise 
with  them,  and  we  had  a  general  discussion  of 
the  question  of  the  fee.  I  told  tbem  I  could 
not  even  estimate  the  fee  because  I  did  not  know 
what  the  work  would  be.  It  was  then  suggested 
by  Mr.  lie  Master  and  Mr.  Logan— and  1  think 
Judge  Penry  was  present — that  we  go  ahead  and 
help  the  company  and  help  them  out  of  the  dif- 
ficulty and  help  them  get  the  property  Into  the 
possession  of  tne  company,  and  they  would  pav 
a  reasonable  fee  when  the  work  was  completed." 

That  his  firm  examined  abstracts  of  title 
and  advised  almost  every  day  with  the  offi- 
cers of  the  company.  Including  some  of  the 
directors.  That  It  bad  no  permit  to  do  busi- 
ness In  Texas  at  that  time,  and  one  of  the 
first  things  they  discussed  was  the  manner  or 
method  of  securing  the  permit  to  do  business 
in  Texas  so  it  could  carry  on  Its  business 
and  lend  money  on  real  estate.  Upon  inves- 
tigation It  was  necessary  to  amend  the  Ari- 
zona charter,  reducing  the  capital  stock. 
That  witness  procured  the  amendment  and 
assisted  the  officers  in  floating  a  loan  of 
$100,000.  Tbat  he  made  a  trip  to  Dallas 
with  reference  to  the  loan,  examined  many 
abstracts,  wrote  many  deeds  and  other  In- 
struments, took  a  large  number  of  notes  for 
collection,  and  filed  suit  on  several.  That  in 
January,  1913,  he  told  liOgan  and  Le  Master 
that  their  fee  was  $2,500  up  to  that  time. 
They  said  the  fee  was  entirely  satisfactory 
and  their  ser'i-lces  as  counsel  were  continued. 

[1,2]  Appellant  Insists  under  these  assign- 
ments that  the  services  rendered  were  at  the 
instance  of  promoters  and  to  assist  promot- 
ers In  perfecting  the  organization  of  the  com- 
pany.  The  record  Is  clear,  however,  tbat  the 


diatter  la  dated  July  16,  1912.  While  a  per- 
mit to  do  business  in  Texas,  might  be  a  con- 
ditixm  precedent  to  the  right  of  the  company 
to  file  suit  in  Texas,  it  was  not  necessary  for 
appellant  to  have  a  permit  before  it  could 
Incur  liabilities,  make  contracts  for  services 
and  be  sued  in  the  state.  Home  Forum  B.  0. 
V.  Jones,  20  Tex.  Civ.  App.  68,  48  S.  W. 
210,  writ  of  error  denied  by  Supreme  Court, 
93  Tex.  686,  60  S.  W.  xvl ;  Southern  Pacific 
Co.  V.  Allen,  48  Tex.  CSv.  App.  66,  106  S.  W. 
441 ;  Western  Union  Telegrai*  Ca  v.  Claris, 
14  Tex.  Civ.  App.  663,  38  S.  W.  225,  writ  of 
error  denied  by  Supreme  Court  93  Tex.  676, 
3S  S.  W.  225.  It  Is  insisted  that  neither  Logan 
nor  Le  Master  had  the  right  to  employ  ap- 
pellees. During  the  time  in  which  the  serv- 
ices were  rendered  it  appears  that  Logan  and 
Le  Master  alternately  filled  the  office  of  pres- 
ident, and  it  appears  from  the  statement  of 
facts  that  Logan  was  the  originator  and 
general  manager  of  the  affairs  of  the  com- 
pany. It  Is  said  in  CaUett  v.  Starr,  70  Tex. 
485,  7  S.  W.  844: 

"Corporations  usually  act  through  their  presi- 
dent, or  those  representing  him.  When  an  act 
pertaining  to  the  business  of  the  company  is 
performed  by  him,  the  presumption .  will  be  in- 
dulged that  the  act  is  legally  done." 

2  Purdy's  Beach  on  Private  Coiporatloos 
announces  the  rule  to  be: 

"An  officer  of  a  corporation  may,  by  the  acts 
of  its  directors  or  managers,  be  invested  witii 
capacity  to  bind  the  company,  even  beyond  the 
scope  of  those  powers  which  are  inherent  in  his 
office ;  as,  where  in  the  general  course  of  the 
company's  business  the  directors  or  managen 
have  ^rmitted  an  officer  to  assume  the  control 
and  direction  of  its  affairs  and  have  held  him 
out  to  the  public  as  its  general  agent."  Id.  i 
779.  "If  a  person  asauming  to  act  as  agent  ol 
a  corporation  but  without  legad  authority  or  an 
agent  in  excess  of  his  proper  authority  make  a 
contract  and  the  corporation  knowingly  receive 
and  obtain  the  benefit  of  it,  this  will  be  a  rati- 
fication of  the  contract,  and  render  the  corpo- 
ration liable  as  a  party  to  it.  In  this  manner 
ratification  may  be  presumed  of  the  acts  of  pro- 
moters, of  the  president,  of  a  director,  or  other 
officer.'' 

Section  203,  Beach  on  Corporations,  vol. 
1,  states  the  rule  In  this  language: 

"But  a  contract,  regular  on  its  face,  executed 
on  behalf  of  a  corporation,  and  within  the  scope 
of  its  business  by  the  president  and  secretary, 
is  prima  facie  evidence  of  their  authority  to  ex- 
ecute It,  and  in  an  action  for  its  breach  the  ba^ 
den  of  proof  is  on  the  party  denying  such  ao- 
thority." 

The  record  shows  that  the  directors  and 
the  finance  committee,  composed  of  the  di- 
rectors, met  and  conferred  with  appellees 
with  reference  to  certain  legal  matters,  and 
Is  sufficient  to  warrant  the  jury  In  presuming 
that  Logan  and  Le  Master  were  authorized 
to  employ  appellees,  especially  since  appel- 
lant did  not  offer  any  evidence  denylni;  the 
authority  of  Le  Master  or  Logan,  as  presi- 
dent, to  make  the  contract  of  employment 
It  Is  said  In  7  R.  C.  L.  fS  437,  631,  635: 
"It  seems  that  the  president  has,  by  virtue  of 
his  office,  authority  to  take  charge  of  the  litiga- 
tion of  the  corporation,  and  power  from  the 
president  of  a  corporadon.  authoriiinf  an  at- 
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toncy  to  do  certain  acta  oo  its  behalf,  will  bo ' 
pneumed  to  have  been  authorized.  *  *  *  It 
seenw  that  the  president  of  a  corporation  'will 
be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, to  have  authority  to  direct  the  corporate 
litigation,  and  his  power  to  emi^y  an  attorney 
to  coDduct  the  corporate  litigation  has  frequent- 
ly been  sustained,  in  view  of  the  nature  of  the 
authority  vested  in  him.  •  •  *  The  author- 
ity of  officers  or  agents  of  a  eorporatlon  to  enter 
into  contracts  of  employment  and  appoint  agents 
on  behalf  of  th*  corporation  may  be  inferred 
from  the  manner  in  which  they  have  been  per- 
mitted to  transact  the  business  of  the  corpora- 
don.  It  is  not  necessary,  in  order  to  charge  a 
corporation  for  service*  rendered,  that  the  direc- 
tors at  a  formal  meeting  should  either  have 
formally  authorized  or  ratified  the  employment 
Thns,  while  the  president  has  no  inherent  au- 
thority to  enter  into  contracts  of  employment 
on  behalf  of  the  corporation,  still  this  antnority 
nsually  will  be  inferred  when  he  is  intrusted 
with  the  general  management  of  the  business 
of  the  coloration ;  so,  if  an  officer  employs  a 
persMi  to  perform  services  for  the  corporation 
and  it  is  performed  with  the  knowledge  of  the 
directors,  and  they  receive  the  benefit  of  such 
Krvices  withont  objection,  the  corporation  is 
liable  opon  an  implied  assumpsit." 

Hie  power  of  a  president  of  a  corporatloD 
to  employ  attorneys  is  discussed  at  great 
length  in  2  Thompson's  Corporation  (2d  Ed.) 
i  1433,  io  which  the  author  dtes  DaUas  Ice 
Factory,  etc.,  Co.  t.  Crawford,  18  Tex.  Civ. 
App.  176,  44  S.  W.  875,  and  announces  the 
rule  that  It  may  be  said  generally  that  such 
an  officer  or  manager  haa  authority  to  em- 
ploy counsel,  and  in  gmeral  to  do  whatever 
is  necessary  in  any  Utlgatlcxi  In  whl(^  the 
corporation  is  directly  interested,  and  which 
may  be  regarded  as  essential  or  necessary 
in  advancing  or  protecting  the  corporate  in- 
terests. Including  the  power  to  employ  at- 
torneys to  attend  to  the  current  legal  busi- 
ness of  the  corporation.  City  of  Austin  v. 
Nochols,  42  Tex.  Civ.  App.  5,  04  S.  W.  336 ; 
Bank  ▼.  Eastis,  8  Tex.  CiT.  App.  350,  28  S. 
W.  227:  Tex.  Mfg.  Oo.  r.  Fitzgerald,  176 
8.  W.  8&1(6). 

[31  Appellees  Invoke  another  rule,  which 
we  think  may  be  applicable  here,  and  which 
is  that  when  the  officers  of  a  corporation 
have  made  a  contract  which  Inures  to  the 
benefit  of  the  company,  and  the  results  of 
which  are  enjoyed  by  it,  the  company  is 
estopped  from  denying  that  the  officer  so 
contracting  was  duly  authorized.  First  Na- 
tional Bank  of  Greenville  v.  Oil  Co.,  24 
Tex.  Civ.  App.  645,  60  S.  W.  828;  Wlaxahai 
chie  National  Bank  v.  Vlckery,  26  S.  W.  876; 
Hayward  Lumber  Co.  v.  Cox,  104  S.  W.  403 ; 
Canadian  Long  Distance  Telephoite  Co.  v.- 
Seiber,  159  S.  W.  897. 

[4,  il  By  its  third  assignment  of  error  com- 
plaint is  made  of  the  action  of  the  court  in 
refusiiig  to  give  special  charge  No.  S,  to  the 
effect  that,  if  the  Jury  believed  from  the 
eridence  that  at  the  time  IiOgan,  Le  Master, 
and  Penry  liad  iMalntlffs  to  perform  serrloes 
for  ai^KlIant  they  were  acting  for  the 
Amarlllo  Securities  Investment  Company  or 
for  tbemselves  individually,  and  if  the  Jury 
shoald  fiorther  find  that  the  agreement  with 
plaintUto  tbat  tlielr  fee  should  be  (2,600,  and 


th^  were  acting  for  the  Amarlllo  Securities 
Oampany  or  as  Individuals,  the  verdict  should 
be  for  the  defMidants. 

The  fourth  iMiragraph  of  the  geikeral 
charge  is: 

"If  you  find  and  believe  from  the  evidence  that 
the  said  Mark  Logan,  Mike  C.  Le  Master,  and 
J.  L.  Penry  were  not  acting  for  the  Bankers' 
Tnist  Company,  at  the  time  tbev  engaged  the 
services  of  plaintiffs  (if  they  did  engage  them 
as  alleged  by  plaintiffs),  but  were  acting  for 
themselves  or  for  the  Amarillo  Securities  Com- 
pany, as  promoters  of  the  defendant  company, 
and  you  further  believe  that  plaintiffs'  services 
were  performed  under  such  contract,  then  thli 
defendant  would  not  be  liable  for  any  services 
rendered  for  such  promoters,  and  you  will  find 
for  the  defendants  for  aU  such  services." 

This  paragraph  of  the  general  charge  sub- 
mits the  same  issue  which  the  requested  in- 
structicn  presents  in  the  first  part.  It  is 
true  the  requested  instruction  presents  the 
issue  of  the  agreement  between  Logan,  Le 
Master,  and  Penry  on  the  one  part  and 
plaintiffs  opon  the  other,  that  the  fee  of 
$2,500  was  reasonable.  We  do  not  find  this 
Issue  submitted  in  the  general  charge,  but 
since  the  verdict  of  the  Jury  was  for  $1,000 
only,  the  omission,  if  error,  is  harmless,  since 
it  Is  clear  that  the  Jury  did  not  consider 
the  agreement  as  to  the  amount  of  the  fee. 

[B]  Appellant  insists  that  the  court  erred 
in  overruling  its  fourth  objection  to  the  gen- 
eral charge  and  in  refusing  special  Instruo 
tion  No.  6,  upon  the  question  of  estoppel. 
There  is  evidence  in  the  record  tending  to 
show  that  Just  befM'e  appellees  presented 
their  account  for  attorney's  fees,  Mark  Lo- 
gan had  represented  in  an  ogiesi  meeting,  at 
which  appellees  were  present,  that  the  com- 
pany was  not  Indebted  to  any  one  In  any 
sum  for  attorney's  fees,  or  otherwise.  The 
question  of  estoppel  is  not  raised  by  the 
pleadings,  and  the  court  could  not  properly 
have  submitted  it  Howe  v.  O'Brien,  45  S. 
W.  813 ;  FOTd  v.  Warner,  176  S.  W^  885. 

[7]  The  fifth  assignment  Is  based  upon  the 
refusal  of  the  court  to  charg^e  the  Jury  that 
if  they  found  that,  before  plaintiffs  Informed 
Logan  and  Le  Master  of  the  amount  of  their 
fee,  a  finance  committee  had  be«i  organized 
with  full  powM-  to  look  after  such  things, 
the  verdict  should  be  for  the  defendant  The 
services  of  appellees,  according  to  the  record 
before  os,  were  performed,  in  a  large  meas- 
ure, before  the  appointment  of  a  finance  com- 
mittee, and  the  liability  of  appellant  had 
already  attached.  Appellant  could  not  avoid 
liaMU^  by  placing  the  matter  of  disbursing 
funds  and  employing  attorneys  in  the  hands 
of  a  finance  committee  after  the  rights  of 
appellees  had  accrued.  Besides,  it  is  not 
clear  from  the  record  that  the  matter  of  em- 
ploying attorneys  rested  with  the  finance 
committee. 

in  Appellant  requested  the  court  to  charge 
the  Jury  that  if  they  should  find  from  the 
evidence  that  at  the  time  Mark  Logan,  Mike 
O.  Le  Master  and  J.  L.  Penry,  or  any  of  them, 
employed  the  plaintiffs  to  perform  the  serv- 
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Ices  saed  for,  and  at  the  time  they  agreed 
that  the  amount  charged  was  satisfactory, 
they,  the  said  Logan,  Le  Master,  and  Penry 
were  interested  adversely  to  appellant,  or  If 
they  were  seeking  to  profit  personally  at 
the  expense  of  appellant,  and  that  the  plain- 
UIFs  knew  of  such  fttct,  to  return  a  verdict 
for  the  defendants.  We  do  not  think  this 
Issue  Is  raised  by  the  pleadings.  There  Is  no 
testimony  showing  that  appellees  had  any 
knowledge  of  any  fraudulent  designs  on  the 
part  of  Logan,  Le  Master,  or  Penry,  If  any 
such  designs  existed ;  nor  does  the  evidence 
warrant  the  conclusion  that  In  the  employ- 
ment of  appellees,  Logan,  Le  Master,  or 
Penry  were  acting  In  their  own  interest  and 
adversely  to  the  Interest  of  the  company. 

Finding  no  reversible  error  In  the  record, 
the  judgment  Is  affirmed. 


RIOHARDSON  et   at   v.   PEDEN  IRON  & 
STEEL  CO.    (No.  4T7.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Oct.  21,  1915.) 

Appeal  and  Ebbob  ®=>773—BaixF8— Failure 

TO  File — Afftbmance. 

Where  appellants  failed  to  file  briefs  in 
the  Court  of  Civil  Appeals  within  the  time  pro- 
vided in  a  stipulation  waiving  the  filing  of  such 
briefs  in  the  trial  court,  and  no  error  in  law 
was  apparent  on  the  face  of  the  record,  the  judg- 
ment would  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Sf  3104,  3108-3110;  I>ec. 
Dig.  <8=»773.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Wm.  Masterson,  Judge. 

Action  by  the  Peden  Iron  &  Steel  Com- 
pany against  C.  A.  Richardson,  Jr.,  and  an- 
other. Judgment  for  plalntur,  and  defend- 
ants appeaL    Affirmed. 

Herbert  W.  Reed  and  Minor  &  Minor,  all 
of  Beaumont,  for  appellants.  Baker,  Botts, 
Patlcer  &  Garwood,  of  Houston,  for  appellee. 

WALiTHALIj,  J.  Appellee,  Peden  Ir<Mi  & 
Steel  Company,  brought  this  suit  against  ap- 
pellants, C.  A.  Richardson,  Jr.,  and  John  F. 
Ooodhne,  seeldng  recovery  on  a  certain  joint 
and  several  promissory  note,  executed  and 
delivered  by  appellants  to  appellee  In  the 
sum  of  $4,503.57,  payable  to  the  order  of  ap- 
pellee, bearing  interest,  and  providing  for  the 
payment  of  attorney's  fees.  The  petition  Is 
in  the  usual  form  of  suits  on  promissory 
notea 

Appellants  appeared  and  filed  separate  an- 
swers and  defenses.  The  case  was  tried  to 
a  }ury.  The  court  submitted  the  case  to  the 
Jury  on  special  issues,  on  each  of  which  the 
Jury  made  findings.  On  the  return  of  the 
verdict  the  trial  court  rendered  its  Judgment 
In  favor  of  appellee  and  against  appellants 
Jointly  and  severally  for  the  sum  of  $2,892.93. 
with  interest  thereon  from  August  24,  1914, 


at  tile  rate  of  8  per  cent  per  annum,  and, 
as  tmtween  appellants  themselves,  judgment 
in  favor  of  John  F.  Goodhue  against  C.  A. 
Richardson,  by  reason  of  bis  suretyship  for 
said  sum  or  such  amount  or  such  part  there- 
of as  he  may  have  to  pay  In  satisfaction  of 
said  judgment. 

The  appellants  filed  amended  motion  for  a 
new  trial,  which  being  overruled,  they  gave 
notice  and  perfected  an  appeal  to  this  coart 
and  gave  a  supersedeas  bond,  filed  and  ap- 
proved by  the  clerk  of  the  district  court, 
with  the  Commonwealth  Bonding  &  Casoal- 
ty  Insurance  Company  as  surety.  Attorneys 
for  appellants  and  appellee  filed  in  this  court 
an  agreement  waiving  the  filing  of  briefs 
with  the  clerk  of  the  trial  cour^  and  the  filing 
and  giving  notice  of  such  filing  by  the  clerk, 
and  stipulating  that  it  shall  be  sufficient  if 
the  attorneys  for  the  appellants  fnmUh  a 
copy  of  their  brief  to  appellee's  attorneys  and 
file  copies  thereof  in  the  Court  of  Civil  Ap- 
peals before  February  15,  1915.  The  appel- 
lants have  filed  no  briefs  in  this  court,  and 
appellee  files  a  motion  asking  this  court  to 
enter  an  order  affirming  the  Judgment  ren- 
dered la  the  lower  court,  and  enter  a  judg- 
ment herein  against  the  appellants  and  the 
surety  on  Its  supersedeas  bond  because  of 
the  failure  to  file  briefs  In  this  court 

We  have  carefully  reviewed  the  record 
filed  in  this  court  and,  finding  no  error  in 
law  apparent  on  the  face  of  the  record,  the 
judgment  rendered  In  the  trial  court  Is  af- 
firmed, and  now  here  rendered  against  the 
appellants  and  the  said  surety  on  the  super- 
sedeas liond. 


AI/LEN  V.  REED  et  aL     (No.  409.) 

(Court  of  Civil  Appeals  of  Texas.     El  Pasa 

Oct  14. 1916.) 

1.  Appkai,  and  Ebbob  «s»748  — AssioNMEin 

or    EBBOB— NlXMBEBINQ — OMISSION— EWECT. 

Where  the  brief  on  appeal  presents  assign- 
ments of  error  that  do  not  conform  to  the  Court 
of  Civil  Appeals  rules  for  submission  and  brief- 
ing of  cases,  they  cannot  be  considered  by  the 
court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §3  3058-3004;  Dec  Dig.  "&=» 
748.] 

2.  Appeal  and  Errob  ®=>680  —  Assionmest 
OF  Erbob— Uecoed— Failube  to  Dibclobk— 

E<FFECT. 

An  assignment  of  error  asserting  error  in 
the  overruling  of  a  special  demurrer  cannot  be 
considered  where  the  record  fails  to  show  that 
any  such  demurrer  was  presented  to  the  trial 
court  or  that  any  action  was  taken  thereon,  and 
there  is  no  bill  of  exception  to  the  failure  of 
the  court  to  pass  upon  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  2880-2882;  Dec.  Dig.  «=» 
680.] 

3.  Appeai,  and  Ersob  *=»742— Assiokment 
OF  Erbob—Pboposition— Motion  fob  New 
Tbial— Recital. 

The  recital  in  the  motion  for  a  new  trini 
that  the  court  overruled  a  demurrer  is  not  suf- 
ficient to  raise  error  thereon,  since  rule  31  of 
the  Courts  of  CivU  AppeaU  (142  S.  W.  xiii)  re- 
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qnires  a  brief  «tatement  sabjoined  to  the  propo- 
sition In  explanation  and  support  thereof,  re- 
ferring to  the  page  of  the  record  where  the  or- 
der oomplained  of  is  Kt  out 

[Ed.  Note. — For  -other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8000;    Dec.  Dig.  «=»742.] 

4,  Affbai.  akd  Ebbos  «=»54S— Absionkent 
■    OF  Ebbor— Statement  of  Facts— Absence 

—Effect. 

An  assignment  of  error  qnestioning  the  ya- 
lidity  of  a  verbal  agreement  as  being  without 
consideration  cannot  be  considered,  where  it  is 
not  followed  by  propositions  or  any  statement 
of  fact  from  which  the  question  can  be  deter- 
mined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  2433-2440;  Dec.  Dig.  «=» 
54&] 

5.  Afphai.  and  Ebbob  ^=3548— Issues— An- 
BWEBS— Recobd — Statement  of  Facts. 

An  assignment  of  error  that  the  answers  of 
the  jory  to  special  IssOM  are  against  the  weight 
of  the  evidence  cannot  be  considered,  in  the  ab- 
sence of  a  statement  of  facts  in  the  record  from 
which  the  question  can  be  determined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2433-2440;   Dec.  Dig.  <S=> 

&  Appeal  and  Ebbob  «=9548  —  AasiORMENT 
OF    Ebbob— Special    IssTms— Submission — 
Statement  of  Facts— Absence — Effect. 
An  assignment  of  error  attacking  the  ac- 
tion of  the  court  in  submitting  special  issues  as 
irrelevant   and   immaterial   is  not   in   itself   a 
prupoeition,  and  cannot  be  considered  in  the  ab- 
sence of  a  statement  of  facts  in  the  record  from 
which  the  question  can  be  determined. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2488-2440;  Dea  Dig.  «=> 
548.] 

7.  Afpsal  akd  Ebbob  «s>742  — Achionmknt 
or  Ebbob— Pboposition. 

An  assignment  of  error  attacking  the 
conrt's  failure  to  submit  an  issue  asserted  to  be 
"important  and  material"  is  not  itself  a  propo- 
sition, and  cannot  be  considered  upon  the  mere 
statement,  following  the  assignment,  that  "this 
issue  was  raised  by  the  pleadings  and  was  ma- 
terlaL" 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;    Dec.  Dig.  <e=?742.] 

8.  Appeal  and  Ebbok  «=>548  —  Assionment 
OF  E^BOB— Evidence— Admission— Bill  of 
ExcEPTioNft— Statement  of  Facts. 

An  assignment  of  error  in  the  admission 
■vt  evidence  cannot  be  considered,  in  the  absence 
of  a  bill  of  exceptions  to  the  action  of  the  conrt 
in  admitting  the  evidence  or  a  statement  of 
facts  to  show  what  the  evidence  admitted  was. 
lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  2433-2440;   Dec.  Dig.  <S=> 

0.  Appeal  and  Ebbob  «s>548~Asbionment 
OF  Ebbob— EviDENCi>— Statement  of  Facts. 
An  assignment  of  error  asserting  that  plain- 
tiif  sboald  have  judgment  upon  the  undisputed 
evidence  cannot  be  considered,  in  the  absence 
of  a  statement  of  facts  disclosing  what  the  evi- 
dence was. 

[Ed.  Note.— I?or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2433-2440;  Dec.  Dig.  <9=> 
648,] 

10.  Appeal  and  Ebbob  «s»7^^— AssiointENT 
OF  Ebbob — Pboposition. 

An  assignment  of  error  attacking  the  Judg- 
ment entered  as  a  great  wrong  and  injustice  to 
the  plaintiff  in  permitting  ddendant  to  retain 
plaintiff's  property,  followed  by  a  statement 
that,  under  the  evidence,  the  plaintiff  should 
have  bad  Judgment  upon  the  verdict  of  the  jury. 


and  that  all  other  Issues  were  immaterial  and 
irrelevant  to  defeat  the  plaintiff's  cause  of  ac- 
tion, is  not  a  proposition  presenting  error  for  re- 
view. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  SOOO;    Dec  Dig.  «=)742.] 

Error  from  District  Court,  Harris  County ; 
Cfaas.  E  Ashe,  Judge. 

Action  by  O.  I*  Allen  against  T.  J.  Heed 
and  others  for  breach  of  contract.  From  a 
Judgment  for  defendants,  plaintiff  brings  er- 
ror.   AflBrmed. 

Do^ell  &  Dowell,  of  Houston,  for  plaintiff 
in  error.  J.  A.  Camp,  of  Houston,  for  de- 
fendants in  error. 

WAI/THALIi,  J.  Plaintiff  In  error  sued 
the  defendants  In  error  on  an  alleged  breach 
of  a  written  contract  for  the  purchase  of  a 
sawmill,  tools,  flxturee,  buildings  and  all 
paraphernalia  located  at  the  mill;  the  de- 
fendants agreeing  to  pay  therefor  by  install- 
ments by  delivering  to  plaintiff  in  error  cer- 
tain kinds  and  qualities  of  lumber  at  the 
times  mentioned  until  the  whole  of  the 
agreed  amount  of  lumber,  175,000  feet,  had 
been  delivered.  Plaintiff  in  error  in  his 
pleading  admitted  that  defendants  In  error 
had  made  deliveries  of  30,000  feet  of  lumber 
which  he  had  received.  There  was  a  recog- 
nized indebtedness  of  the  nature  of  a  mort- 
gage of  $1,000  on  the  property,  owed  by  the 
plaintiff  in  error,  stated  In  the  contract,  and 
to  secure  defendants  in  error  against  the 
payment  of  said  debt,  it  was  stated  tn  the 
contract  that  defendants  in  error  reserved 
the  right  to  hold  back  and  not  deliver  out  of 
the  last  deliveries  100,000  feet  of  the  lum- 
ber to  be  delivered  under  the  contract  until 
the  said  lien  Indebtedness  was  satisfied  and 
released.  Plaintiff  In  error  asked  judgment 
for  the  restfHration  to  him  of  the  property  on 
the  breach  of  the  contract  being  made  to 
appear,  and.  In  the  alternative,  for  Judgment 
for  the  amount  of  the  purchase  price  in  mon- 
ey then  unpaid.  The  defendants  in  error 
answered  by  demurrers,  general  and  special, 
general  and  special  denial,  and  by  special 
answer  alleged  that  since  the  execution  of  the 
written  contract  the  parties  to  it  had  by 
mutual  parol  agreement  postponed  some  of 
the  deliveries  of  lumber  mentioned  in  the 
written  contract  until  the  last  deliveries  of 
the  lumber  should  be  made  at  the  times  stat^ 
ed  in  the  contract,  and  pleaded  that  deliv- 
eries of  certain  amounts  of  lumber  bad  been 
made,  and  that  they  were  ready  and  willing 
to  deliver  the  balance  due.  They  further 
pleaded  that  plaintiff  in  error  had  ftiiled  to 
pay  the  said  |1,000  Indebtedness,  and  that 
parties  at  Interest  by  suit  had  foreclosed 
said  mortgage  lien,  and  at  foreclosure  sale 
had  bought  in  said  pr<q)erty,  and  that  de- 
fendants in  error  did  not  now  own  the  prop- 
erty, and  could  not  make  title.  They  asked 
for  damages  resulting  to  them  by  reason  of 
the  failure  of  plaintiff  in  error  to  pay  off  the 
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said  $1,000  Indebtedness  and  prevent  a  fore- 
closure of  the  said  lien.  Defendants  in  er- 
ror made  otber  defenses  not  necessary  to 
farther  state. 

Plaintiff  In  error  filed  a  supplemental  peti- 
tion. In  which  appears  demurrers,  general 
and  special,  general  and  special  denials,  de- 
nial of  any  agreement  to  postpone  the  time 
of  delivery  of  any  lumber,  alleged  that  plain- 
tiff was  the  owner  of  the  said  $1,000  in- 
debtedness, denied  responsibility  of  any  dam- 
age to  defendants  in  error,  and  pleaded  other 
special  matters  of  defense.  In  answer  to  the 
several  matters  pleaded  by  defendants  In 
error.  The  pleadings  are  lengthy,  and  In  the 
view  we  take  of  the  case  we  need  not  fur- 
ther state  the  pleadings. 

The  court  submitted  the  case  to  the  Jury 
on  29  special  Issues.  The  jury  found  the 
facts  In  favor  of  the  defendants  in  error,  and 
the  court  thereupon  entered  Judgment  in 
thdr  favor,  and  the  case  is  before  us  on 
writ  of  error. 

[1]  The  plaintiff  In  error  filed  In  the  trial 
court  a  motion  for  a  new  trial,  which  the 
court  overruled.  Plaintiff  In  error  in  his 
brief  presents  IS  assignments  of  error,  none 
of  which  can  be  ccmsldered  by  this  court,  be- 
cause they  do  not  conform  to  the  rules  for 
briefing  and  submitting  ca49es.  The  assign- 
ments of  error  are  not  numbered  as  required 
by  rule  29  (142  S.  W.  zll)  for  submission  of 
cases  In  this  court,  so  that  we  cannot  refer 
to  the  assignments  by  number. 

[2]  The  first  assignment  of  error  presented 
Is  the  second  ground  in  the  motion  for  a  new 
trial,  which  is  presented  as  a  proposition. 
It  is  as  follows: 

"The  court  erred  in  overraling  of  special  de- 
murrer No.  1  contained  in  the  first  supplemental 
petition  of  plaintiff  to  that  portion  of  the  an- 
swer of  defendants  setting  np  a  verbal  agree- 
ment in  contravention  of  the  written  one,  the 
said  demurrer  being  as  follows:  All  that  por- 
tion of  said  answer  setting  up  a  verbal  con- 
tract in  contravention  of  said  written  contract 
is  null  and  void,  as  the  same  is  not  permissible 
in  law,  the  said  verbal  agreement  being  the  ex- 
tension of  the  delivery  of  the  Februarx  and 
March,  1913,  deliveries  until  the  last  deliveries, 
and  also  the  same  is  without  consideration." 

The  record  filed  In  this  court  does  not 
show  that  any  demurrer  contained  In  any 
pleading  of  the  plaintiff  in  error  was  present- 
ed to  the  trial  court,  or  that  the  court  took 
any  action  thereon  or  made  any  order  with 
reference  thereto,  nor  Is  there  any  bill  of  ex- 
ception to  the  failure  or  refusal  of  the  court 
to  pass  upon  any  demurrer.  If  the  court 
overruled  the  demurrer,  as  complained  of  lu 
the  assignment,  the  order  of  the  court  In  do- 
ing so  should  be  shown:  otherwise  It  Is 
waived. 

[3]  The  recital  of  the  action  of  the  court 
In  overruling  a  demurrer  In  the  motion  for 
a  new  trial  Is  not  sufficient  Rule  31  (142 
S.  W.  xlll)  requires  that  there  shall  be  sub- 
Joined  to  the  proposition  a  brief  statement  of 
such  proceeding  contained  In  the  record  as 
will  be  necessary  to  explain  and  support  the 
proposition,  referring  to  the  page  of  the  rec- 


ord where  this  court  can  find  the  action  or  or- 
der of  the  court  complained  of.  This  has  not 
been  done,  and,  finding  no  such  order,  we 
must  conclude  that  the  court  made  no  order 
overruling  the  demurrer,  and  that  the  demur- 
rer was  not  acted  on  by  the  court,  but  was, 
waived  by  the  plaintiff. 

[4]  In  the  latter  part  of  the  assignment 
complaint  is  made  that  the  verbal  agreement 
complained  of  is  without  consideration.  The 
assignment  Is  not  followed  by  propositions 
nor  by  any  statement,  except  a  copied  ex- 
tract from  the  petition.  In  the  absence  of  a 
statement  of  facts,  we  cannot  say  that  the 
verbal  agreement  Is  without  consideration. 
The  assignment  cannot  be  considered. 

The  next  three  assignments  of  error,  whldi 
we  designate  as  assignments  2,  8,  and  4,  com- 
plain of  the  action  of  the  court  In  overruling 
special  demurrers  numbered  respectively  7,  9, 
and  15.  The  same  criticism  applies  to  these 
assignments  as  noted  tof  the  one  above,  and 
for  the  same  reasons  the  assignments  cannot 
be  considered. 

[I]  The  next  four  assignments  of  error 
complain  of  the  answers  the  Jury  gave  to 
special  issues  and  say  the  answers  are 
against  the  weight  of  the  evidence.  There  Is 
no  statement  of  facts  In  the  record,  and  we 
cannot  know  what  the  evidence  was.  These 
assignments  are  overruled. 

[B]  The  next  assignment  of  error  com- 
plains of  the  action  of  the  court  In  submit- 
ting to  the  Jury  11  special  Issues,  which  the 
assignment  asserts  to  be  irrelevant  and  im- 
material, and  states  what  the  evidmce  shows 
the  facts  to  be.  The  assignment  Is  not  fol- 
lowed by  any  proposition  singling  out  any  Is- 
sue involved  In  any  of  the  matters  submitted. 
We  cannot,  in  the  absence  of  a  statement  of 
facts,  know  what  the  evidence  showed  the 
facts  to  be.  The  assigiunent  Itself  is  not  a 
proposition,  and  cannot  be  considered. 

[7]  The  next  assignment  asserts  error  in 
the  failure  of  the  court  to  submit  to  the  Jury 
an  Issue  which  the  assignment  asserts  to  be 
"important  and  material."  a*e  assignment 
itself  Is  not  a  proposition,  and  there  is  no 
prox>os,Ition  under  the  assignment  disclosing 
the  point  claiming  error.  The  only  statement 
following  this  assignment  is  that  "this  issue 
was  raised  by  the  pleadings  and  was  ma- 
terial." Hie  assignment  cannot  be  consid- 
ered. 

[S]  The  next  assignment  complains  of  er- 
ror In  admitting  evidence,  but  there  is  no  bill 
of  exceptions  In  the  record  to  the  action  of 
the  court  in  admitting  the  evidence,  and  no 
statement  of  facts  to  show  what  the  evidence 
admitted  was.  The  assignment  cannot  be 
considered. 

[I]  The  next  assignment  of  error  asserts 
what  "the  undisputed  evidence  In  the  case 
shows,"  and  that  because  it  does  so  show 
"the  plaintiff  should  have  Judgment."  We 
cannot  consider  this  assignment,  because 
there  is  no  statement  of  facts,  and  we  do  not 
know  what  the  evidence  does  show. 
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[It]  The  next  and  last  asslgiunent  of  er- 
ror presented  as  a  proposition  is  as  follows: 

"The  judgment  of  the  court  as  entered  by  the 
court  on  the  verdict  of  the  jury  does  plaintiff 
great  wrong  and  injustice  and  permits  the  de- 
fendant to  have  and  to  hold  his  property  and 
get  the  use  and  benefit  of  the  same  without  pay- 
ing therefor." 

The  statement  follpwing  this  assignment  is 
an  assertion  that  "nnder  tbe  pleadings  In  this 
case  the  plaintill  In  error  should  have  had 
judgment  on  the  verdict  of  the  jury  for  the 
undisputed  nonpayment  of  the  purchase  mon- 
ey," and  that  "all  issues  other  than  this 
were  Immaterial  and  Irrelevant  to  defeat  the 
plalntlfTs  cause  of  action."  Under  this  as- 
signment is  presented  what  plaintiff  tn  error 
designated  as  "second  proposition  under 
twenty-edxtb  assignment  of  error,"  and  states 
that: 

"Plaintiff  in  error  tendered  to  tbe  court  a 
Judgment  to  be  entered  by  it  on  the  verdict  of 
the  jury  in.  his  favor  which  was  as  follows: 
[Tben  copies  the  judgment  tendered.}" 

The  assignment  itself  Is  not  a  proposition, 
and  what  Is  presented  as  a  proposition  is  not 
germane  to  the  assignment,  nor  Is  ^ther  a 
proposition,  spedfically  designating  an  error. 

The  judgment  entered  by  the  court  is  such 
as  the  issues  presented  in  the  pleading  and 
the  Issues  of  fact  found  by  the  jury  would 
warrant  and  sustain. 

The  assignment  is  overruled. 

The  case  is  affirmed. 


3.  W.  CARTER  MUSIC  CO.  T.  BAILEY. 

(No.  481.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Oct.  21,  1815.) 

1.  Triai.  «=»25— Abottmert— Rioht  to  Open 
ASD  Close. 

Under  Rev.  St  1011,  art  195&,  providing 
that  the  party  baving,  under  toe  pleadings,  the 
burden  of  proof  on  the  whole  case,  shall  be  en- 
titled to  open  and  conclude  the  argument,  and 
rule  31  for  district  and  county  courts  (142  S. 
W.  zz),  providing  that  plaintiff  shall  have  the 
right  to  open  and  conclude  both  in  adducing 
evidence  and  in  the  argument  nnless  the  bur- 
den of  proof  of  the  whole  ease  under  tbe  plead- 
ings rests  upon  defendant,  or  unless  defendant 
shall  admit  that  plaintiff  has  a  good  cause  of 
action  as  set  forth  in  tbe  petition,  except  so 
tkr  as  It  mav  be  defeated  by  the  facts  of  the 
answer  constltnting  a  good  defense  which  may 
be  established  on  the  trial,  where  in  an  action 
on  a  note  for  the  purchase  price  of  a  piano  de- 
fendant answered  by  general  denial  and  a  spe- 
cial plea,  setting  op  that  the  piano  was  pur- 
chased subject  to  bis  wife's  approval,  and  that 
she  did  not  attprove  thereof,  but  no  admission 
as  to  tbe  Jnetice  of  plaintiff's  cause  of  action 
was  made,  it  was  error  to  grant  defendant  the 
right  to  open  and  close  tbe  argument  though 
the  court's  charge  imposed  upon  defendant  the 
burden  of  proving  his  special  plea,  and,  in  ef- 
fect, withdrew  from  the  jury,  and  resolved  in 
plaintiff's  favor,  the  merits  of  its  cause  of  action 
as  set  forth  in  tbe  petition,  and  submitted  only 
the  issue  raised  by  the  special  plea,  as  tbe  ques- 
tion is  not  controlled  by  the  charge,  but  by  the 
state  of  the  pleadings,  or  by  the  prescribed  ad- 


mission, and  the  general  denial  imposed  the  bur- 
den of  proof  on  the  whole  case  on  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  44-76;   Dec.  Dig.  «=»25.] 

2.  Appeai,  and  Ebrob  ®=>1046  —  Habuless 
Ebbor— Deniai,  of  Bight  to  Open  and 
Close. 

Error  in  permitting  defendant  to  open  and 
conclude  the  argument  was  material  and  neces- 
sitated a  reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  412&-4131,  4134;  Dec. 
Dig.  <g=»1046.] 

Appeal  from  Harris  County  Court,  at  Law ; 
Clark  C.  Wren,  Judge. 

Action  by  the  J.  W.  Carter  Music  C<»npany 
against  N.  Bailey.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Andrews,  Streetman,  Bums  &  Logue  and 
R.  H.  Kelley,  all  of  Houston,  for  appellant 
Sam  Schwartz,  of  Houstiw,  for  ai^>eUee. 

HIGQINS,  J.  AppeUant  sued  Bailey  to 
recover  upon  the  latter's  note  in  aum  of  $350, 
and  to  foreclose  mortgage  lien  upon  a  j^ano^ 
in  part  payment  for  which  it  was  alleged  the 
note  was  given. 

Bailey  answered  by  a  general  denial,  spe- 
cial plea  setting  up  that  the  piano  was  pur- 
chased subject  to  the  approval  of  his  wife, 
and  by  the  terms  of  the  agreement  he  was 
not  required  to  accept  and  pay  for  the  in- 
strument unless  his  wife  approved  the  same, 
that  his  wife  did  not  approve  of  it,  of  which 
fact  he  notified  appellant,  and  he  was  there- 
fore not  liable  upon  the  Instrument  sued 
upon. 

The  jury  was  Instructed  that  the  burden  of 
proof  rested  upoa  Bailey  to  prove  by  a  pre- 
ponderance of  the  evidence  his  contention 
that  the  sale  of  the  piano  was  subject  to  his 
wife's  approval.  The  only  issue  submitted  for 
the  jury's  determination  was  whether  It 
was  agreed  and  understood  by  the  parties, 
when  the  note  sued  upon  was  executed,  that 
the  sale  of  the  piano  was  subject  to  the  ap- 
proval of  defendant's  wife.  Upon  an  affirma- 
tive answer  thereto,  judgment  was  rendered 
in  defendant's  favor. 

[1]  Upon  trial,  and  after  diose  of  the  evi- 
dence (which  was  opened  and  concluded  by 
plaintiff),  defendant  regoiested  and  was 
granted  the  right  to  open  and  close  the  argu- 
ment No  admlwion  whatever  was  made  by 
defendant  as  to  the  justice  of  plaintiff's 
cause  of  action  as  provided  by  district  and 
county  court  rule  31  (142  S.  W.  zx)  and  the 
right  to  op«x  and  condude  the  argument 
was  granted  over  plaintiff's  protest.  The 
case  is  here  presented  upon  a  single  assign- 
ment complaining  of  the  action  of  the  court 
in  this  respect.  The  court  erred.  Its  action 
was  directly  contrary  to  and  in  the  face  of 
article  1953,  R.  S.,  and  the  court  rule  above 
mentioned.  Smith  v.  Eastham,  56  S.  W.  218 ; 
Halsell  v.  Neal,  23  Tex.  Civ.  App.  26,  56  S. 
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W.  137;  Heath  T.  Bank,  19.  Tex.  Civ.  App. 
63,  46  S.  W.  123 ;  OaldweU  v.  Auto  Sales  Co., 
158  S.  W.  103a;  Blmme  v.  Haney,  128  S.  W. 
i40. 

Under  the  statute  tlie  part?  having  under 
the  pleadings  the  burden  of  proof  on  the 
whole  case  is  entitled  to  open  and  conclude 
the  argument  Defendant's  g^aeral  d^iial 
Imposed  this  burden  upon  plaintiff.  Upon 
the  face  of  the  pleadings  he  was  thus  entitled 
to  open  and  close  the  argument  Notwith- 
standing the  state  of  the  pleadings,  the  right 
might  have  been  acquired  by  defendant,  bad 
be  made  the  admission  as  provided  by  rule 
31.  This  he  wholly  failed  to  do.  It  is 
argued  that  inasmuch  as  the  court's  charge 
imposed  upon  defendant  the  burden  of  prov- 
ing his  special  plea  and,  In  effect  withdrew 
from  the  jury  and  resolved  tn  plaintiff's 
favor  the  merits  of  its  cause  of  action  as  set 
forth  In  its  petition,  and  submitted  only  the 
issue  raised  by  the  special  plea,  that  there- 
fore the  defendant  was  properly  granted  the 
right  to  open  and  close  the  argument  or,  in 
any  event,  the  error  was  harmless.  But  the 
court's  charge  does  not  control  the  question. 
It  is  governed  by  the  state  of  the  pleadings 
as  provided  by  statute,  or  an  admission  of 
the  merits  of  plaintiff's  cause  of  action  as  set 
forth  in  the  petition  as  provided  by  rule  31. 

[2]  The  error  indicated  is  material,  and 
necessitates  a  reversal.  Meade  v.  Logan,  110 
8.  W.  188;  Hlllboldt  v.  Wlaugh,  47  8.  W. 
829;  Fain  v.  Nelms,  113  8.  W,  1002;  Har- 
ris v.  Pinckney,  65  S.  W.  38. 

Reversed,  and  remanded. 


WESTERN   UNION   TELEGRAPH   CO.    ▼ 
SMITH  et  bL     (No.  5502.) 

(Ooort  of  Civil  Appeals  of  Texas.    San  Antonio. 
Oct  20,  1915.) 

1.  OORTBACTS  9=»t2S  —  AOBEKMXNTB  —  Ta- 
UDITT. 

An  agreement  by  a  creditor  who  bad  charg- 
ed the  debtor  with  crime  to  receive  the  amount 
of  the  debt  and  stop  prosecution  would  be  il- 
legal and  void. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {S  633-653 ;   Dec  Dig.  •8=»128.] 

2.  Teleobaphs   and   Telephones    ^=948   — 

TBANSMISSION  of  MeSSAOKS  .—  CONVEBSZON 

o»  Monet. 

A  cousin  of  one  charged  with  crime  wired 
to  the  prosecuting  attorney  of  the  county  to 
know  whether  there  was  any  case  against  accus- 
ed. The  telegraph  agent,  posing  as  the  prose- 
cuting attorney,  replied  that  the  case  was  with 
the  grand  jui?,  and  the  cousin  offered  to  pay 
the  claim,  which  was  the  basis  of  the  prosecu- 
tion, in  case  it  was  stopped.  The  telegraph 
agent  obtained  possession  of  this  money.  Held 
that,  as  the  condition  of  the  agreement  was  il- 
legal and  void,  and  as  title  to  the  money  did  not 
leave  accused  s  cousin  until  prosecution  was 
stopped,  the  creditors  of  accused,  who  instituted 
prosecution,  had  no  right  of  action  against  the 
telegraph  company  for  the  conversion. 

[EM.  Note. — For  other  cases,  see  Telegraphs 
and  Telepb<»es,  Cent  Dig.  §  30 ;  Dec.  Dig.  9=> 
48.1 


Appeal  from  Brazoria  County  Court;  J. 
W.  Munson,  Judge. 

Action  by  J.  0.  Smith  and  T.  L.  Smith,  do> 
ing  business  as  Smith  Bros.,  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaiotiffs,  defendant  appeals. 
Reversed  and  rendered. 

Oeok  H.  Fearons,  of  New  York  City,  and 
Hiune  &  Hume,  of  Houston,  tor  appellant 
Masterson  &  Rocks,  of  Angleton,  for  appel- 
lees. 

CARU   J.     AppeUees,  J.  O.  and  T.  h. 

Smith,  doing  business  in  Brazoria  county  un- 
der the  name  of  Smith  Bros.,  sued  the  West- 
em  Union  Telegraph  Company  in  the  Jus- 
tice court  and  recovered.  The  case  was,  en 
appeal,  again  tried  in  the  county  court  re- 
sulting in  a  verdict  for  appellees  for  $125; 
the  costs  of  that  appeal  being  adjudged 
against  appellees. 

It  is  alleged  that  one  R.  O.  Llghtfoot  was 
appellant's  agent  and  operator,  and  while 
such,  in  the  discharge  of  his  duties,  receiv- 
ed and  sent  the  following  telegrams: 

"Sept  14th,  1907.  To  Prosecuting  Attorney, 
Braxoria  County,  Brazoria,  Texas.  Any  case  in 
your  hands  agamst  Charles  Clayton  wire.  An- 
swer my  expense.    C.  T.  Hayes." 

"Received  at  9  coll.  Brazoria,  Tex.  Sept 
15th,  1807.  C.  T.  Hays,  Hannibal.  Mo..  Sept 
15th,  1907.  Matter  with  grand  Jury  no  report 
yet     R.   C.  Lightfoot" 

"Sept  16,  1907.  To  Mr.  Lightfoot  Prosecut- 
ing Attorney,  Brazoria,  Texas.  Will  payment 
to  Smith  satisfy  Smith  and  you  and  stop  prose- 
cuting.   C.  T.  Hays." 

"Received  at  17  coll.  Brazoria,  Texas,  Sept 
16th,  1907.  C.  T.  Hays,  Hannibal,  Mo.  One 
hundred  twenty  five  dollars  draft  to  my  order 
wiU  satisfy  Smith  and  stop  proceedings.  An- 
swer.    Lightfoot." 

"Sept  18th,  1907.  To  Lightfoot  Prosecuting 
Attorney,  Brazoria,  Texas.  Draft  tomorrow. 
See  letter.  Telegram  received  after  banking 
hours.    C.  {T.  Hays." 

The  letter  referred  to  in  the  last  telegram 
Is  as  follows: 

"Mr.  Lightfoot,  Prosecuting  Attorney,  Bra- 
soria,  Texas— Dear  Sir:  Confirming  telegram  of 
last  night,  I  inclose  New  Tork  exchange  for 
$125  for  liquidating  the  claim  of  Smith  Bros. 
against  Chas.  Clayton  and  stopping  prosecution 
against  him. 

"I  am  a  cousin  of  Mr.  Clayton.  I  want  to 
say  that  this  money  has  been  raised  for  this 
purpose  at  considerable  sacrifice.  I  therefore 
request  of  you  and  Smith  Bros,  that  you  make 
no  mention  to  Mr.  Clayton  of  this  payment 
And  I  would  esteem  it  a  special  favor  if  Smith 
Bros,  would  make  some  attempt  to  collect  from 
Mr.  Clayton  and  forward  me  any  collections 
they  may  be  able  to  make. 

"Thanking  you  for  your  cotutesiea  in  this  mat* 
ter.  I  remain,    Yours  truly         C.  T.  Hays." 

Smith  Bros,  allege  that  Charles  Clayton 
owed  them  $125,  which  the  draft  was  in- 
tended to  pay;  but  Lightfoot  falsely  and 
fraudulently  represented  himself  to  be  the 
prosecuting  attorney  of  Brazoria  county,  ob- 
tained the  $126,  and  converted  It  to  his  own 
use  and  benefit  thereby  preventljctg  them 
from  collecting  the  debt  Clayton  owed..    It 
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is  not  alleged  that  the  prosecuting  attorney 
of  the  conoty  wonld  have  dismissed  the  pros- 
ecution of  Clayton  upon  receipt  of  the  $125 ; 
bnt  negligence  Is  alleged  In  the  company  In 
failing  to  deliver  the  telegrams  to  the  par- 
ties Intended  and  in  concealing  the  fraud  of 
LIghtfoot  in  representing  himself  to  be  such 
prosecuting  ofBcer. 

[1,2]  Hays  sent  the  money,  and  sent  It 
with  a  condition  attached  to  it,  even  If  It 
had  reached  the  prosecuting  attorney.  This 
condition  was  that  the  prosecution  be  dis- 
missed against  Charles  Clayton.  Until  that 
was  done  'Smith  Bros,  bad  no  claim  on  the 
money.  It  would  not  even  have  been  sub- 
ject to  garnishment  by  them  because  Clay- 
ton is  the  man  who  owed  them  the  debt, 
and  this  money  was  sent  by  Hays  and  be- 
longed to  him  until  delivered  according  to 
proposed  contract  by  the  prosecuting  attor- 
ney. For  that  matter  the  condition  attached 
to  the  delivery  of  the  money  was  Ulegal  and 
contrary  to  public  policy,  but  that  fact  did 
not  make  it  Smith  Bros.'  money.  Hays  may 
have  had  a  cause  of  action  against  the  com- 
pany for  falling  to  deliver  his  messages,  and 
later  when  Ughtfoot  converted  his  money, 
but  this  could  not  have  afforded  appellees 
a  cause  of  action.  If  Clayton  owed  them 
$125,  that  debt  was  not  discharged,  and  no 
act  of  appellant  has  pot  them  In  a  worse 
attitude  than  they  were  before  Hays  parted 
with  his  money,  l^ere  never  was  anything 
Smith  Bros,  could  have  stood  upon  to  recov- 
er this  money  so  sent,  because  It  was  never 
intended  they  should  have  It  until  the  con- 
dition attached  was  compiled  with,  and  this 
condition  they  could  not  In  law  cause  to  be 
compiled  with,  because  it  was  illegal  and 
void. 

Too  often  the  criminal  courts  of  this  state 
ire  sought  to  be  used  as  collecting  agencies, 
the  aggrieved  creditor  rushing  to  the  prose- 
cuting attorney  and  making  complaint,  but 
later  significantly  suggesting  to  the  culprit 
or  Us  relatives  that  he  really  believes  there 
is  yet  some  good  in  the  man,  and  If  his 
money  la  paid,  he  will  be  satisfied  and  will 
stop  the  prosecution.  And  It  is  well  that 
people  Icnow  that  the  criminal  courts  are  for 
one  purpose,  and  the  civil  courts  for  a  very 
fflfterent  purpose.  It  Is  not  Intended  by  this 
to  intimate  that  appellees  have  Indulged  In 
this  reprehensible  practice,  but  the  writer 
has  met  this  trouble  so  often  in  the  office  of 
prosecuting  attorney  that  he  could  not  re- 
frain from  saying  something  about  It;  and 
the  court  very  kindly  permitted  the  same. 

The  briefs  of  the  parties  contain  no  au- 
thorities, but  an  the  subject  of  fraud  of 
telegraph  agents  we  have  found  very  inter- 
esting reading  in  the  following:  Usher  v. 
W.  U.  Telegraph  Co.,  122  Mo.  App.  98,  98 
8.  W.  84;  W.  U.  Telegraph  Co.  v.  Uvalde 
Nat.  Bank,  9T  Tex.  219,  77  8.  W.  603,  65  L. 
B.  A.  805,  1  AniL  Cas.  573 ;  W.  U.  Telegraph 


Co.  T.  Schrlver,  141  Ted.  638,,  72  O.  0.  A. 
696,  4  L.  R.  A.  (N.  S.)  678. 

It  is  therefore  our  conclusion  that  appel- 
lees had  no  cause  of  action  against  appel- 
lant, and  the  Judgment  should  be  reversed, 
and  Judgment  here  rendered  In  favor  of  ap- 
pellant ;  and  It  Is  so  ordered. 

Reversed  and  rendered. 


LOCKWOOD  INV.  00.  v.  GBISBLMAN. 

(No.  479.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Oct  21,  1915.)  . 

L  Boundaries  *=>37  —  Actions— Evidence. 
In  an  action  involving  disputed  boundatr, 
evidence  held  to  show  that  the  plat,  as  made, 
was  the  result  of  a  mistake  of  the  draftsman, 
and  that  it  was  not  intended  to  Include  in  the 
addition  in  wliich  plaintiff  bought  property  un- 
platted property  not  belonging  to  plaintiffs 
grantor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  $|  184-194;   Dec.  Dig.  <&=»37.] 
2.  Vendor  and   Purchases  «=3239  — Bona 

Fide  Purchaser— Rights  of. 
Where  the  question  was  solely  one  of  bound' 
ary,  and  plaintiff  was  not  in  posaesBion  of  the 
land  which  it  claimed,  the  bona  fides  of  plain- 
tiff's purchase  or  want  of  notice  does  not  give 
him  additional  rights. 

[Ed.  Note. — ^Por  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  683-600;  Dec.  Dig. 
<S=>239.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  J.  W.  Woods,  Special  Judge. 

Trespass  to  try  title  by  the  Lockwood  In- 
vestment Company  against  M.  P.  Geiselman. 
F1x>m  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

H.  F.  Ring,  of  Houst<»i,  for  appellant. 
Fisher,  Campbell  &  Amerman  and  W.  F.  Tar- 
ver,  all  of  Houston,  for  appellee. 

HIGGINS,  J.  Appellant  brought  this  suit 
In  trespass  to  try  title  to  recover  lots  1,  2, 
10,  11,  and  12  in  blodi  49  in  Foster's  Second 
North  addition  to  the  dty  of  Houston.  It 
was  alleged  that  the  south  line  of  block  49 
was  410  feet  north  of  the  north  line  of  blocks 
106,  107,  and  108  in  the  S.  F.  Noble  addition 
to  said  dty.  Appellant  has  record  title  to 
the  lots  mentioned,  and  api>ellee,  Geiselman, 
has  record  title  to  blo(^  64  in  said  Foster 
addition.  Block  54  is  In  the  south  tier  of 
blocks  of  the  Foster  addition,  and  block  49 
lies  Just  north  of  64  in  the  next  tier  of  blocks. 
Ai^)ellant  claims  that  the  south  line  of  the 
addition  should  be  located  further  south 
than  Is  claimed  by  appellee.  If  located  as 
by  appellant  contended.  It  would  fix  the  south 
line  of  the  addition  at  the  point  alleged  by 
appellant,  and  the  lots  claimed  by  It  would 
be  located  on  property  claimed  by  and  In 
possession  of  Geiselman.  The  question  In- 
volved is  one  of  boundary,  the  point  at  is- 
sue being  the  location  of  the  south  boundary 
line   of  the  Foster  addition.     The   land  in 
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cpntroyeray  Is  situate  In  the  S.  M.  Harris 
grant.  In  18S2  Sarah  Noble  became  the  own- 
er of  a  100-acre  tract  In  the  southwest  comer 
ot  the  grant.  Its  north  line  ran  east  and 
west  260  varas.  Its  east  line  ran  north  and 
toutb  2^7  varas,  and  Its  west  line  was 
parallel  thereto,  and  coincident  with  the 
west  line  of  the  grant.  Upon  the  south  it 
was  bounded  by  Buffalo  bayou.  In  1867 
all  of  the  tract  was  platted  and  laid  off  into 
lots,  blocks,  and  streets,  except  7  or  8  acres 
of  the  north  end ;  this  unplatted  portion  be- 
ing 260  varas  east  and  west  by  460  feet  north 
and  south.  On  February  28,  1874,  James  E. 
Foster  became  the  owner  of  a  100-acre  tract 
lying  immediately  north  of  and  adjoining 
the  Noble  tract.  It  was  rectangular  in  shape, 
260  varas  wide  and  2,768  varas  in  length; 
its  east  and  west  lines  being  coincident  with 
prolongations  of  the  corresponding  lines  of 
the  Noble  tract  In  November,  1874,  there 
was  filed  for  record  the  map  of  said  Foster's 
Second  North  addition.  There  is  no  state- 
ment thereon  to  indicate  what  particular 
tract  of  land  was  intended  to  be  platted,  but 
it  undoubtedly  referred  to  the  100-acre  tract 
which  he  had  acquired  lying  north  of  the 
Noble  addition.  From  the  distances  indi- 
cated on  the  map,  it  will  be  seen  that  the 
tract  platted  by  said  map  was  6,030  feet  in 
length  by  722*/i«  feet  in  width,  or  2,170s/io 
varas  in  length  by  260  varas  in  width,  which 
comprises  exactly  lOO  acres  in  area. 

The  draftsman  who  prepared  the  plat  of 
Foster's  addition  attempted  to  indicate  there- 
on other  additions  wbjcb  adjoin  the  same 
on  the  south  and  west,  and  in  such  manner 
indicated  that  the  north  tier  of  blocks  of  the 
Noble  addition,  as  platted,  lay  immediately 
south  of  the  Foster  addlti<Hi.  The  drafts- 
man made  no  Indication  on  the  plat  of  the 
unplatted  strip  of  the  Noble  tract  lying  be- 
tween the  Foster  100  acres  and  the  Noble 
addition  as  platted,  but  indicated  that  the 
Foster  addition  came  as  far  south  as  the 
Noble  addition,  which  would  place  the  Noble 
unplatted  acreage  within  the  land  covered  by 
the  Foster  addition  plat 

The  controlling  question  in  the  case  thus 
reduces  itself:  Was  the  Foster  addition,  as 
shown  by  the  recorded  map,  located  Immedi- 
ately north  of  the  Noble  addition  and  cover- 
ing the  unplatted  7  or  8  acres  In  the  northern 
part  of  the  Noble  tract,  as  is  claimed  by  ap- 
pellant, or  was  it  located  wholly  upon  and 
within  the  100-acre  tract  then  owned  by 
Foster  immediately  north  of  the  Noble  100- 
acre  tract? 

[1]  In  the  court  below  the  issue  was  re- 
solved against  appellant,  and  the  sufficiency 
of  the  evidence  to  support  this  finding  is 
raised  by  the  first  three  propositions  sub- 
joined to  the  only  assignment  of  error  pre- 
sented in  this  court  An  examination  of  the 
evidence  bearing  upon  the  issue  abundantly 
supports  the  finding.    The  only  fact  support- 


ing appellant's  contention  is  that  the  plat 
of  the  addition  shows  that  it  adjoins  the 
northern  tier  of  blocks  in  the  Noble  addition. 
This  was  a  manifest  and  evident  error  on  the 
part  of  the  draftsman  who  drew  the  map  ot 
the  Foster  addition.  It  is  quite  apparent 
that  after  preparing  the  plat  he  simply 
undertook  to  indicate  surrounding  additions, 
and  in  referring  to  the  Noble  addition  failed 
to  indicate  the  unplatted  portion  in  the  north 
eai  of  the  tract  A  number  of  similar  mis- 
takes were  made  with  reference  to  other  ad- 
jacent additions.  Considering  all  the  facts 
and  surrounding  circumstances  as  reflected 
by  the  record,  we  have  no  doubt  that  the 
plat  of  the  Foster  addition  was  intended  to 
cover  only  the  100-acre  tract  which  he  owned, 
and  that  the  south  line  thereof  did  not  ex- 
tend further  south  than  the  north  line  of 
the  Noble  tract 

[2]  If  we  correctly  interpret  the  remaining 
propositions  of  appellant,  they  are  to  the 
effect  that  he  is  entitled  to  recover  the  land 
in  controversy  as  a  purchaser  without  notice. 
We  cannot  see  how  any  such  question  can  be 
involved  in  this  case.  The  issue  is  one  of 
boundary  alone,  and,  in  the  absence  of  recog- 
nition of  line,  or  estoppel  otherwise  arising, 
it  is  not  apparent  to  us  how  the  bona  fides 
of  appellant's  purchase,  or  his  want  of  notice, 
can  in  any  wise  arise  or  be  material. 

Affirmed. 


MOOBB  «t  aL  V.  TOTAH  VAUjEY  IBR.  CX). 

et  al.     (No.  492.) 

(Ciourt  of  Civil  Appeals  of  Texas.  EI  Ptmo. 
Oct  14.  1916.  Behearing  Denied  Nov.  4. 1915. 
On  Motion  to  Beinitate,  Nov.  4,  1915.) 

1.  Appeal  and  Ebboh  «=370— JUDaiixNTS  Ap- 
PBALABLK— "Final  JunaMENT." 

Where  a  judgment  did  not  dispose  of  cer- 
tain interveners,  nor  of  the  subject-matter  sued 
for  by  them,  and  there  was  no  order  of  dismissal 
as  to  them,  the  judgment  was  not  such  a  "final 
judgment"  as  would  support  an  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  426-428,  430,  431,  435- 
443;    Dec.  Dig.  <»=>76. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment] 

2.  Pabties  <$s>40— Pbofeb  Pasties. 

Where,  in  a  suit  for  an  injunction,  certain 
parties  filed  a  petition  in  intervention  setting 
up  that  they  were  jointly  interested  with  plain- 
tiff in  the  lands  and  waters  in  controversy, 
they  were  under  the  allegations  of  their  peti- 
tion proper  parties  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  St  60-68,  66-67 ;    Dec.  Dig.  <S=»40.] 


On  Motion  to  Beinstate. 
3.  JuDOMENT     ^»297   —   Cobbkotion 


AND 


Amendment— Failure  of  Entby  to  Con- 

fobm  to  Judgment  Rendebed. 

Where  the  judgment  actually  rendered  dis- 
posed of  the  rignts  of  all  parties  to  an  action, 
but  the  judgment,  as  entered,  did  not  correctly 
reflect  and  evidence  the  judgment  rendered  and 
failed  to  dispose  of  the  rights  of  certain  parties. 
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the  conrt  had  authority  to  correct  its  minutea 
M  as  to  show  the  Judgment  actually  rendered. 
[£d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i|  681,  684-fi86;  Dee.  Dig.  «=» 
207.1 

i.  JUDOMENT   «=»1— "RENDRIOR"   AND   "EN- 
TST"  or  JtTDOUNT. 

The  "judgment"  of  a  court  is  what  the 
court  pronounces;  its  "rendition"  is  the  judicial 
act  by  which  the  court  settles  and  declares  the 
decision  of  the  law  upon  the  matters  at  issue ; 
and  its  "entry"  is  the  ministerial  act  by  which 
tlie  enduring  evidence  of  Ox«  Judicial  act  is 
afforded. 

[I^  Note— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  1,  8,  4;    Dec.  Dig.  i8=9l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Entry;  Judgment; 
Rendition  of  Judgment] 

5.  JUDGIISNT     ^=>299— AlCENDMXNT    OB    COB- 

BECTioN— Time  fob  Auenduhtit. 
Under  Rev.  St  1911,  art.  2016,  providing 
that,  where  there  shall  be  a  mistalie  in  the  rec- 
ord of  any  judgment,  the  judge  may  in  open 
court  and  after  notice  of  the  application  there- 
for to  the  parties  interested,  amend  the  same, 
and  article  2010,  providing  that,  where  in  the 
record  of  any  judgment  or  decree  there  shall 
be  a  mistake,  miscalculation,  or  misredtal  of 
any  sum  or  sums  of  money,  or  any  names,  and 
there  shall  be  among  the  records  any  verdict 
or  iDstroment  of  writing  whereby  the  judgment 
may  be  safely  amended,  it  shall  be  the  duty 
of  the  court  and  the  judge  thereof  in  vacation 
on  application  of  either  party,  to  amend  the 
judgment  where  the  judgment  actually  rendered 
disposed  of  the  rights  of  all  of  the  parties,  but 
the  judgment  <■•  entered,  did  not  dispose  of  the 
rights  of  certain  parties,  the  correction  of  the 
judgment  entry  to  conform  to  the  judgment  ren- 
dered could  oiuy  be  made  at  a  subsequent  term, 
and  not  in  vacation ;  as  article  2016  is  limited 
to  the  particular  errors  in  the  record  of  the 
judgment  therein  indicated. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  i|  688-686 ;   Dec.  Dig.  <8=>299.] 

Appeal  from  District  Court,  Reeves  Coun- 
ty;  S.  J.  Isaacks,  Judge. 

Action  by  Mrs.  J.  L.  Moore  against  the 
Toyah  Valley  Irrigation  Company  and  an- 
other In  which  J.  T.  Moore  and  others  Inter- 
.vened  as  plaintiffs.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Appeal  dis- 
missed. 

Hefner  A  Cooke  and  J.  W.  Parker,  aU  of 
Pecos,  for  appellants.  Ross  &  Hubbard,  W. 
A.  Hudson,  E.  G.  Canon,  J.  A.  Buck,  and  J. 
E.  Starley,  all  of  Pecos,  Capps,  Cantey,  Hang- 
er &  Short,  of  Ft.  Worth,  and  J.  A.  Drane 
and  Barry  Madler,  both  of  Pecos,  for  ap- 
pellees. 

HARPER,  J.  This  suit  for  Injunction  was 
instltnted  by  Mrs.  J.  L.  Moore,  originally, 
against  the  Toyab  Valley  Irrigation  Company 
and  A.  J.  Carpenter.  Afterwards  J.  T.,  W. 
B.,  and  E.  A.  Moore  intervened  in  the  case, 
in  person  or  tbrougb  Mrs.  J.  L.  Moore,  who 
is  alleged  to  be  tbelr  guardian  (the  petition 
does  not  exactly  reveal  which),  setting  up 
that  they  were  jointly  interested  with  plain- 
tiff Moore  in  the  lands  and  waters  in  con- 
troversy, and  tbey  filed  pleadings  and  adopt- 
ed thos<e  filed  by  Mrs.  J.  L.  Moore. 


[1]  The  decree  entered  by  the  trial  court- 
after  hearing  Is  not  such  a  final  Judgment  as- 
is  required  by  law  to  confer  Jurisdiction  up- 
on this  court,  In  that  It  does  not  dispose  of 
the  parties  (intervener)  nor  the  subject-mat- 
ter sued  for  by  such  parties.  The  parties  J. 
T.,  W.  E,  and  B.  A.  Moore  have  not  been 
disposed  of  by  the  decree,  nor  by  any  order 
of  dismissal ;  nor  has  the  subject-matter  of 
their  suit  been  disposed  of  as  to  them  by  the 
Judgment. 

[2]  Under  the  allegations  in  their  petition 
in  intervention,  the  said  J.  T.,  W.  E.,  and  B^ 
A.  Moore  were  proper  parties  to  this  action 
(Foster  v.  G.,  C.  &  S.  F.  Ry.  Co.,  »1  Tex. 
631,  46  S.  W.  876),  and,  to  make  the  decree 
final,  there  must  be  an  order  entered  of 
record  disposing  of  them  as  pai^ies  (Men- 
doza  v.  A.,  T.  &  8.  F.  Ry.  Co.,  62  S.  W. 
4181),  and  likewise  the  decree  of  the  court, 
in  order  to  be  such  final  Judgment  as  will 
give  this  court  Jurisdiction  to  consider  and 
determine  the  questions  involved,  must  dis- 
pose of  the  pleas  and  issues  of  law  and  fact 
(Railway  Co.  v.  Weld  &  NevUle,  95  Tex.  278^ 
66  S.  W.  1095). 

It  Is  therefore  ordered  that  tills  cause  be 
dismissed  at  the  cost  of  appellants. 

On  Motion  to  Reinstate. 

By  motion  appellants  ask  that  their  ap- 
peal, dismissed  for  want  of  a  final  judgment, 
be  reinstated,  for  the  reason  that  since  the 
order  of  dismissal  was  entered  a  final  Judg- 
ment has  been  entered  nunc  pro  tunc  in  the 
trial  court,  and  further  asks  for  a  writ  of 
certiorari  to  the  derk  of  the  district  court 
of  Reeves  county,  Tex.,  to  certify  the  record 
of  the  Judgment  as  corrected. 

The  record  filed  in  support  of  the  motion 
shows  that  since  the  order  of  dismissal  the 
appellants  filed  a  motion  in  the  district  court 
containing  the  following: 

"That  •  •  •  at  the  November  term,  1914, 
•  •  •  said  cause  was  tried,  and  final  Judg- 
ment rendered,  as  appears  from  the  docket  en- 
tries and  papers  filed  in  said  cause,  disposing  of 
the  parties  to  said  cause  and  the  issues  of  law 
and  fact  raised  by  the  parties  thereto,  that 
thereafter,  and  during  the  same  term  of  said 
court,  said  judgment  was  duly  recorded,  but 
there  was  a  clerical  error  in  the  record  of  said 
judgment  as  so  made,  in  this,  that  the  said 
judgment  does  not  dispose  of  the  interveners, 
Mrs.  J.  L.  Moore,  as  guardian,  and  the  saia 
J.  T.,  W.  E.,  and  E.  A.  Moore,  and  does  not 
dispose  of  the  issues  made  by  the  pleading  of 
said  interveners,  in  that  the  record  of  said  judg- 
ment omits  the  names  of  said  interveners  and 
omits  reference  to  the  issues  made  by  their 
pleadings." 

And  by  prayer  they  asked  the  court  to 
amend  or  correct  the  judgment  as  indicated: 
Thereafter  the  judge  in  vacation,  October  15, 
1915,  caused  the  judgment  to  be  corrected 
as  indicated. 

[3, 4]  It  appears  from  the  record  that  the 
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Jadgment  originally  rendered  actually  dis- 
posed of  the  rights  of  the  Interreners,  and 
aa  a  matter  of  fact,  a  final  Judgment  was 
rendered.  But  the  judgment,  as  entered, 
does  not  correctly  reflect  and  evidence  the 
Judgment  actually  rendered.  The  distinction 
between  the  rendition  of  a  Judgment,  and 
the  entry  thereof  is  stated  by  Judge  Phillips 
In  Coleman  y.  Zapp,  105  Tex.  491,  at  page 
494,  151  S.  W.  1040,  at  page  1011,  as  follows: 
"The  judgment  of  a  court  is  what  the  court 
pronounces.  Its  rendition  ia  the  judicial  act 
by  which  the  court  settles  and  declares  the  de- 
cision of  the  law  upon  the  matters  at  issue. 
Its  entry  is  the  ministerial  act  by  which  th<i 
enduring  evidence  of  the  judicial  act  is  af- 
forded." 

In  the  same  case,  105  Tex.  on  page  496, 
151  S.  W.  on  page  1042,  it  Is  said  by  Judge 
PbllUps: 

"To  correct  in  the  trial  court,  after  adjourn- 
ment of  the  term,  a  judgment  as  rendered,  an 
Independent  action  is  necessary,  as  its  jurisdic- 
tion of  the  case  is  at  an  end.  In  the  latter  in- 
stance [i.  e.,  a  proceeding  to  correct  or  supply 
the  minutes  of  the  court  so  as  to  have  them 
truly  recite  a  judgment  actually  rendered]  the 
court  may,  at  a  subsequent  term,  of  its  own  mo- 
tion or  upon  the  application  of  parties,  order  the 
proper  entry,  because  the  inherent  power  that 
it  possesses  as  a  court  over  its  own  records 
endures  for  the  sake  of  their  verity." 

It  la  thus  seen  that  the  trouble  in  this 
case  is  not  that  the  court  did  not  render  a 
final  Judgment,  but  that  it  failed  to  enter  a 
final  Judgment  The  latter  being  the  case, 
it  la  clear,  under  numerous  authorities,  that 
tlie  court  has  authority  to  correct  Its  minutes 
so  aa  to  show  the  Judgment  actually  ren- 
dered. Hamilton  v.  Joachim,  160  S.  W.  645. 
at  page  647,  and  authorities  there  cited, 
and  also  Yarbrough  v.  Etberedge,  163  S.  W. 
at  page  999. 

[5]  It  remains  therefore  only  to  be  deter- 
mined whether  the  correction  of  the  minutes 
can  be  made  in  vacation,  or  must  it  be  made 
by  a  nunc  pro  tunc  order  entered  during 
term  time.  The  only  authority  to  amend  a 
Judgment  entered  In  vacation  Is  contained  in 
articles  2016  and  2017,  where  it  is  provided 
that: 

"Where  in  the  record  of  any  Judgment  or  de- 
cree of  any  court  there  shall  be  any  mistake, 
miscalculation,  or  misredtal  of  any  sum  or  sums 
of  money,  or  of  any  name  or  names,  •  •  • 
it  shall  be  the  duty  of  the  court  in  which  such 
Judgment  or  decree  shall  be  rendered"  to  amend 
same. 

Plainly,  fbia  cause  does  not  fall  within  the 
terms  of  that  article,  because  It  is  not  any 
mistake,  niiscalculation,  or  misredtal  of  any 
name  or  names;  but  It  is  a  plain  case  of 
failure  to  Incorporate  In  the  Judgment  entry 
a  disposition  of  the  rights  of  Interveners. 
Construing  article  2016,  our  courts  In  several 
cases  have.  In  efTect,  held  that  only  clerical 
errors  may  be  corrected  In  vacation  by  virtue 
of  this  statuta  See  Hansel  v.  Castles,  54  S. 
W.  299;  Hallway  Co.  v.  Haynes,  82  Tex. 
448,  18  S.  W.  605;  Hinzie  v.  Kempner,  82 
Tex.  617,  at  page  621,  18  S.  W.  669;    and 


Taylor  v.  Doom,  43  Tex.  Civ.  App.  59,  at 
page  63,  95  S.  W.  4. 

The  statute  which  controls  is  article  2015, 
which  reads  that,  where  there  Is  a  mistake 
in  the  record  of  any  Judgment  or  decree,  the 
Judge  may,  in  open  court,  and  after  notice 
of  the  application  therefor  has  been  giveo 
to  the  parties  Interested  In  such  Judgment  or 
decree,  amend  the  same  according  to  the 
truth  and  Justice  of  the  case,  and  thereafter 
the  execution  shall  conform  to  the  Judgment 
as  rendered.  This  statute  is  a  very  much 
broader  one  than  article  2016,  and  gives  the 
trial  judge  unlimited  authority  to  correct 
any  mistake  in  the  record  of  any  Judgment 
or  decree,  but  it  must  be  made  In  open  cou^ 
As  has  been  Indicated,  article  2016  has  ref- 
erence to  corrections  which  may  be  made  in 
vacation,  and  is  limited  to  the  particular  er- 
rors in  the  record  of  the  Judgment  therein 
indicated.  So  it  is  plain  that  the  remedy  of 
the  parties  in  this  case  is  to  have  the  Judg- 
ment entry  corrected  by  an  order  made  in 
open  court  nunc  pro  tunc  at  a  subsequent 
term,  under  article  2015. 

It  appears  from  the  motion  in  this  case 
that  all  parties  would  prefer  to  have  tbis 
case  disposed  of  upon  the  present  appeal. 
We  at  this  time  see  no  reason  why  It  should 
not  be  done  after  a  nunc  pro  tunc  entry  is 
made  In  the  trial  court,  properly  correcthig 
the  entry  of  the  Judgment,  so  as  to  dispose 
of  all  Issues  and  parties,  upon  a  motion 
which  may  be  thereafter  seasonably  present- 
ed to  reinstate  the  appeal. 

The  motion  is  in  all  things  overruled. 


L0CKNE7  STATE  BANK  v.  DAMBON. 

(No.  829.) 

(Court  of  (Svil  Appeals  of  Texas.     Amarillo. 

Oct.  23,  1915.) 

L    PiftNCrPAL    AND    AOKNT    9=»171  —  URAU- 

TRORiZED  Acts — Acckftance  of  Benefits. 
A  person  or  corporation  cannot  retnin  an 
advantage  secured  by  fraud  of  one  of  its  agenti 
and  accept  the  benefits  of  his  act,  without  also 
adopting  the  means  by  which  the  advantage 
was  procured,  though  the  principal  had  no 
knowledge  at  the  time  what  those  means  were. 

[BJd.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {§  644r-655;  Dec.  Dig. 
<S=»171.] 

2.  Carcellation  of  Instbuvents  $3>47  — 
Grounds  fob  Denial  or  BEi:.ixi^E^no  bt 
Plaintiff. 

A  woman  suing  for  the  cancellation  of  a 
note  for  $3,300  given  to  a  hank,  who  at  the 
time  it  was  signed  was  about  70  years  oM,  ig- 
norant, uneducated,  and  practicaUy  unable  to 
read  and  write,  testified  that  the  cashier  of  the 
bank,  who  accompanied  her  grandson  to  her 
Ijome  to  obtain  her  signature  to  the  note,  rep- 
resented that  it  was  for  $1,700;  that  he  had 
also  signed  the  note;  that  if  she  would  sign  it 
he  would  stand  between  her  and  all  danfer ; 
that  she  had  confidence  in  him,  luiew  his  posi- 
tion as  cashier,  and  thought  he  was  reliable  and 
possessed  property;  that  she  nnderstood  he 
was  represenbng  the  bank ;  and  that  she  told 
them  when  she  signed  the  note  that  she  would 
not  pay  it,  and  they  took  it  with  the  underatand- 
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ing  that  she  wu  not  to  t>ay  It  Beld  that,  ••- 
taming  that  an  agreement  that  she  vould  not 
be  legally  bound  as  a  maker  of  the  note  would 
be  fraudnlent  as  to  the  hank  and  preclude  equi- 
table relief,  the  testimony  was  open  to  the  eon- 
■tmction  tnat  ahe  understood  that  she  was  not 
to  pay  the  note  because  of  the  cashier's  agree- 
ment and  representations  that  he  would  stand 
between  her  and  all  danger,  in  connection  with 
her  belief  in  his  aolyency,  and,  if  such  was  the 
understanding,  the  contract  was  not  fraudulent 
as  to  the  bank,  especiaUy  as,  had  it  not  been 
for  Uie  cashier's  fraudulent  representations,  her 
obligation  to  the  bank  would  not  have  been  af- 
fected by  this  agreement,  and  the  bank  could  not 
have  been  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  CancellatioD 
of  Instruments,  Cent.  Dig.  {g  102,  108;  Dec. 
Dig.  «=»47.] 

8.  EviDBNCB  «=»441  —  Pabol  Btidknck  to 

Takt  WBiniro. 
The  tenna  of  •  pnunissory  note  are  con- 
dosive  of  the  contract,  and  cannot  be  changed 
by  parol  evidence  that  the  note  was  executed 
with  an  understanding  between  the  parties  that 
it  was  never  to  be  paid. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  «  1719,  172&-1763,  1765-1846, 
2030-2047 :    Dec  Dig.  «8=>441.] 

4.  Bnxs  AND  NoTKs  «=»103  —  Valioitt  — 

Fb&ud. 

That  the  cashier  of  a  bank  to  which  a 
woman  70  years  old,  ignorant,  uneducated,  and 
practically  unable  to  read  and  write,  executed 
a  note  for  |3,300.  represented  to  her  that  it 
was  for  fl.700,  tnat  he  had  also  signed  the 
note,  and  tnat  if  she  would  sign  it  he  would 
stand  between  her  and  all  danger,  oonstitated 
sufficient  grounds  for  the  cancellation  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  233-240;  Dec  Dig.  «b> 
103.] 

Appeal  from  District  Court,  MoUey  Coun- 
ty; Jo  A  P.  Dickson,  Jndge. 

Suit  by  Mrs.  S.  A.  Damron  against  the 
Lockney  State  Bank.  Decree  in  favor  of 
plaintiff,  and  defendant  appeals.     Affirmed. 

Cmdglngton  &  Works,  of  Amarillo,  for 
appellant  T.  T.  Bouldln,  of  Matador,  for 
appellee. 

Hian)RICKS,  J.  Tbe  appellee,  Mrs.  S.  A. 
Damron,  Instltnted  this  snit  against  the  ap- 
pellant, the  Lockney  State  Bank,  for  the  pur- 
pose of  canceling  a  note  on  its  face  for  the 
snm  of  $3,300,  which  at  the  time  of  the  In- 
Btltntlon  of  the  snit  bad  not  matured.  Mrs. 
Damron,  who  signed  the  note,  with  ber  mark 
as  signatnre,  at  the  time  was  about  70  years 
of  age.  Ignorant;  nneducated,  and  practically 
nnable  to  read  and  write.  At  the  time  of 
the  execution  of  the  note  D.  F.  Jones,  the 
grandson  of  Mrs.'  Damron,  was  Indebted  to 
the  Lockney  State  Bank,  and,  witb  Garrison, 
cashier  of  the  bank,  visited  the  home  of  Mrs. 
Damron,  several  miles  In  the  country,  for 
the  purpose  of  obtaining  the  signature  of  his 
grandmother  upon  the  particular  note.  Mrs. 
Damron  testified  that  antecedent  to  the  ex- 
-ecntlon  of  the  note  Mr.  Qarrison,  the  cash- 
ler  of  the  bank,  represented  to  her  that  the 
note  was  for  $1,700,  and  that  he  had  also 
signed  the  note,  and  that  if  she  would  sign 


it  he  would  stand  between  her  and  all  dan- 
ger, and  that  If  such  representations  had 
not  been  made  by  Mr.  Garrison  she  would 
not  have  executed  the  paper,  that  they  (evi- 
dently meaning  Jones  and  Garrison)  repre- 
sented to  her  that  this  was  an  extension  of 
another  note,  and  that  they  simply  wanted 
a  little  longer  time  upon  the  obligation  and 
had  plenty  of  cattle  to  settle  the  same.  She 
said  that  she  had  confidence  in  Mr.  Garrison, 
knew  the  position  that  he  held  In  the  bank  at 
Lockney  as  cashier,  and  thought  be  was  re- 
liable and  possessed  of  some  property,  tbat 
she  understood  that  Mr.  Garrison  was  repre- 
senting the  bank,  and  that  she  signed  the 
note  In  order  that  Mr.  Garrison  could  get 
the  amount  of  money  represented  by  the  note 
from  the  bank,  and  further  testified: 

"I  told  them  when  I  signed  it  [the  note]  that 
I  would  not  pay  it  at  all,  and  they  took  it 
with  that  understanding— that  I  was  not  to  pay 
for  It" 

The  trial  court,  without  the  assistance  of 
a  Jury,  canceled  the  note,  and  the  assignment 
which  we  will  discuss  is  one,  In  effect,  that, 
Mrs.  Damron  having  testified  that  she  had 
an  understanding  tbat  she  was  not  to  pay 
the  note  when  they  took  it,  and  knowing  that 
said  note  was  being  executed  for  the  purpose 
of  securing  money  from  the  bank  for  Garri- 
son, she  was  guilty  of  such  fraud  as  to  pre- 
clude a  recovery.  The  authorities  principal- 
ly cited  to  sustain  this  view  are  Jlnes  v. 
Astle,  170  S.  W.  lOSlp  Bushing  v.  Bank,  162 
S.  W.  469,  and  Hawkins  v.  Bank,  175  S.  W. 
166,  with  the  additional  case  of  Cotton  y. 
Band,  93  Tex.  7,  61  S.  W.  842,  63  S.  W.  343, 
decided  by  the  Supreme  Court;  the  first 
three  cases  having  been  decided  by  this  court 

Appellant  also,  as  a  subsidiary  proposition 
under  the  above  assignment,  contends  .that 
Garrison  having  an  Interest  in  the  appellant 
bank,  tbat  no  representations  or  fraud  of 
Garrison  could  be  imputed  to  the  bank. 

[t]  There  may  be  a  phase  of  this  case  that 
Garrison,  reckoning  it  upon  the  representa- 
tions he  made  to  Mrs.  Damron,  if  he  In- 
formed her,  and  she  so  believed,  that  this 
was  his  note  to  the  bank,  and  he  was  in- 
dividually obtaining  the  money,  such  antag- 
onism of  Interest  if  it  were  true,  might  ex- 
ist However,  In  passing  upon  appellant's 
secondary  proposition,  there  exists  the  ap- 
plicable principle  that  a  person  or  a  corpo- 
ration cannot  retain  an  advantage  secured 
by  fraud  of  one  of  its  agents  and  accept  the 
benefits  of  his  act  without  also  adopting  the 
means  by  which  the  advantage  was  pro- 
cured, although  the  principal  may  have  had 
no  knowledge  at  the  time  what  those  means 
were.  American  Nat  Bank  v.  Cruger,  91 
Tex.  446,  44  S.  W.  278;  AUen  v.  Garrison, 
92  Tex.  646,  60  S.  W.  335;  Cowboy  State 
Bank  &  Trust  Co.  v.  Guinn,  160  S.  W.  1105 ; 
Commonwealth  Bonding  &  Casualty  Co.  v. 
Bomar,  169  S.  W.  1063. 

[2]  Assuming   argumentatlvely   only   tbat 
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an  agreement,'  as  construed  by  appellant  to 
have  been  made  in  this  case,  is  one  the 
tendency  of  which  is  to  permit  the  perpetra- 
tion of  a  fraud  as  to  preclude  equitable  con- 
sideration of  rights  by  a  participant,  how- 
ever, we  think,  resolving  the  testimony  pre- 
sumptively as  the  trial  court  resolved  it, 
and  the  transaction,  considering  the  evidence 
as  a  whole,  that  the  authorities  cited  and 
the  principle  attempted  to  be  held  applicable 
are  not  pertinent  Appellant's  construction 
and  theory  Is,  as  we  view  it,  that  Mrs.  Dam- 
ron  agreed  with  Garrison,  and  Garrison  with 
ber,  that  she  would  not  be  bound,  in  so  far 
as  any  legal  obligation  Is  concerned,  as  a 
maker  of  the  note.  Such  a  construction  is 
dedudble  from  the  testimony.  However, 
there  Is  another  construction  that  Mrs.  Dam- 
ron  understood  that  she  was  not  to  pay  said 
note  on  account  of  the  agreement  and  rep- 
resentations by  Garrison  with  her  belief  in 
Ills  solvency  that  he  would  stand  between  her 
and  all  danger  upon  the  obligation,  and  for 
that  reason  she  would  not  pay  It. 

"It  is  a  well-established  rule  of  construction 
that  language  in  a  contract  Which  is  susceptible 
of  two  coDstructionB,  one  of  which  would  reader 
the  contract  illegal,  and  the  other  would  make 
it  lawful,  that  contract  which  would  conform  the 
contract  to  the  law  must  be  adopted."  Foard 
County  T.  Sandifer,  106  Tex.  424,  151  S.  W. 
B24. 

Chief  Justice  Brown  also  said  In  that 
case,  quoting  from  Clark  on  Contracts: 

"Where  a  particular  word,  or  the  contract  as 
a  whole,  la  susceptible  of  two  meanings,  one  of 
which  will  render  the  contract  valid,  and  the 
pUter  of  which  will  render  it  invalid,  the  former 
will  be  adopted  so  as  to  uphold  the  contract." 

.  It  la  clear  to  us  that,  if  Garrison  agreed 
with  Mrs.  Damron  that  she  would  not  have 
to  pay  the  note,  on  account  of  the  assump- 
tion by  blm,  as  between  them,  of  the  whole 
liability  for  the  paper,  such  contract  had  not 
a  fraudulent  tendency,  nor,  as  far  as  this 
record  suggests,  would  violate  any  rule  of 
public  policy  to  the  extent  that  the  same 
would  be  void,  and  constitute  fraud  upon 
the  bank. 

[3]  Again,  as  presented  in  this  record, 
could  such  a  contract  operate  as  a  fraud 
upon  the  Lockney  State  Bank?  The  terms 
of  a  promissory  note  are  conclusive  of  the 
contract  and  cannot  be  changed  by  parol  evi- 
dence that  the  note  was  executed  with  an 
understanding  between  the  parties  that  it 
was  never  to  be  paid.  Dolson  v.  De  Ganahl, 
70  Tex.  620,  8  S.  W.  821 ;  Roundtree  v.  Gll- 
roy,  67  Tex.  178.  180;  Self  v.  King,  28  Tex. 
562,  563;  Bailey  v.  Rockwall  County  Nat 
Bank  (Civ.  App.)  61  S.  W.  530,  531. 

It  It  were  not  for  fraudulent  representa- 
tions Mrs.  Damron  could  not  impeach  this 
note  upon  the  character  of  agreement  which 
appellant  claims  was  made.  Her  obligation 
to  the  bank  would  be  unequivocal,  and  strip- 
ped of  the  fraud  that  permits  the  woman  to 
cancel  the  note,  the  bank  could  not  have 


been  injured  In  law.  If  the  represei^ationg 
had  not  been  made,  the  mere  agreement  if 
it  existed  as  the  appellant  construes  it  that 
she  was  not  to  be  bound  upon  the  note,  would 
be  unavailing  as  to  deprive  the  bank  of  any 
rights  whatever  In  law.  If  so,  how  could 
such  contract  have  a  tendency  to  operate  as 
a  fraud  In  law  upon  the  bank?  Without  de- 
ciding it  upon  the  consideration  last  sug- 
gested, we  think,  upon  an  interpretation  of 
the  record,  susceptible  of  two  meanings,  and 
resolving  it  presumably  as  the  trial  court 
construed  it,  the  assignment  should  be  over- 
ruled. Other  assignments  we  think  unneces- 
sary to  discuss  and  are  overruled. 

[4]  The  trial  court  resolved  the  testimony 
as  to  representations  of  Garrison  against  the 
bank  which  constitute  sufficient  grounds  for 
the  cancellation.  Stacy  v.  Ross,  27  Tex.  3, 
84  Am.  Dec.  604. 

Affirmed. 


MORRIS  V.  McSPADDEN  et  al.    (No.  825.)* 

(Court  of  Civil  Appesls  of  Texas.     AmariUo. 
Oct  16,  1915.    On  Motion  for  Re- 
hearing, Nov.  6,  1915.) 

1.  JUDQMBNI  «=9256— CONFORUrrT  TO  SpXCIAI. 

Findings— litUATEBiAi.  Findings. 

The  issue  found  by  the  jury  must  or  shonld 
respond  to  the  issuea  presented  by  the  plead- 
ings, and,  if  they  do  not  so  respond,  the  issues 
so  found  should  be  regarded  as  immaterial,  and 
not  be  considered  in  rendering  the  judgment 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  }{  440-454 ;   Dec  Dig.  <8=>236.] 

2.  Tbial  «=93e6-8PKCiAi.  Issnxs— RZQUKSTB 
—Exceptions  Bad  in  Past. 

Where  five  special  issues  were  requested  on 
one  paper,  and  refused  as  a  whole,  and  an  ex- 
ception taken  to  the  refusal  of  all  frve,  and  three 
of  such  issues  were  given  substantially  as  re- 
quested, an  assignment  complaining  of  the  re- 
fusal of  the  other  two  would  not  be  considered. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  875-878;   Dec.  Dig.  «S=»366.] 

3.  Tbial  ^=>366— Speciai.  Issues— Requests 
-Exceptions  Bad  in  Past. 

A  general  exception  to  the  refusal  to  give 
special  charges  en  masse  will  be  overruled,  where 
part  of  them  were  embraced  in  the  main  diarge 
as  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  875-878;   Dec.  Dig.  «si>366.] 

On  Motion  for  Rehearing. 

4.  Judgment  <s=>256— Suit  fob  Accounting— 
CoNPOBMiTT  TO  Findings. 

Where,  in  a  suit  for  an  accounting  between 
partners,  the  jury  found  the  expenses  paid  out, 
who  paid  them,  and  what  each  paid,  the  losses 
sustained,  the  amounts  received  by  each  partner, 
and  that  defendant  had  received  $11,196.83%, 
which  had  not  been  accounted  for,  and  farther 
found  that  there  was  $6,820.98  belonging  to  the 
partnership  that  had  not  been  divided  by  agree- 
ment of  the  parties,  though  it  bad  not  been 
specifically  pleaded  that  the  partners  had  by 
agreement  divided  part  of  the  funds,  thereby  re- 
quiring a  division  only  of  the  remainder,  the  is- 
sue as  to  the  amount  not  divided  by  agreement 
was  immaterial,  and  the  finding  thereon  conld 
not  defeat  a  verdict  or  recovery  upon  the  amount 
found  by  a  true  accounting,  and  a  judgment 
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againat  defendant  for  the  amount  dne,  as  shown 
by  th«  other  findings,  was  not  erroneoas. 

[B3d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  446-454;  Dec.  Dig.  <S=>256.] 

Appeal  from  District  Court,  Potter  CSoun- 
ty ;  J.  N.  Browning,  Judge. 

Action  by  W.  A.  McSpaddep  against  R.  A. 
Morris  and  another.  EYom  a  Judgment 
against  defendant  Morxis,  be  appeals.  Af- 
firmed. 

Lumpkin  ft  Harrington,  of  Amarlllo,  and 
Cooper  &  Merrill,  of  Houston,  for  appellant 
J.  H.  Synnott,  of  DaUas,  and  R.  B.  Under- 
wood, of  Amarlllo,  for  appellees. 

HUFF,  O.  J.  W.  A.  McSpadden  brought 
suit  against  R.  A.  Morris  and  Mike  G.  Le 
Master,  alleging  the  existence  of  a  partner- 
ship between  the  three  parties  in  certain  cat- 
tle transactions,  and  that  certain  profits 
were  realized  from  their  dealings,  asking 
for  an  accounting,  and  to  recover  his  pro- 
portional part  of  the  partnership,  which  he 
alleges  Is  one-third  of  the  net  profits.  Le 
Master  answered,  denying  under  oath  that 
he  was  one  of  the  partners.  R.  A.  Morris 
answered,  admitting  partnership  between 
himself  and  McSpadden,  alleging  that  he 
was  to  receive  two-thirds  and  McSpadden 
one-third  of  the  net  profits,  and  also  asking 
for  an  acconnting.  The  caise  was  tried  be- 
fore a  jury  and  submitted  upon  special  is- 
sues, which  Issues  and  answers  thereto  are 
as  follows: 

"Cnrst.  Was  the  defendant  Mike  C.  Le  Master, 
a  member  of  the  partnership  firm  of  Morris  & 
McSpadden?  Let  your  answer  be  '"Sea'  or  'No.' 
Answer:  No. 

"Second.  What  were  the  gross  receipts,  or  to- 
tal in  money,  of  the  partnership  of  Morris  & 
McSpadden,  received  from  the  sale  of  contracts 
and  cattle?  I.iet  your  answer  be  in  figures  of 
dollars  and  cents.  Answer:  Total  sross  receipts, 
$100,835.00.    Total  gross  profits,  $13,447.60. 

"Third.  What  sum  of  money  paid  out  and  ex- 
pended by  each  one  of  the  partners,  as  expenses, 
on  account  of  several  lots  or  herds  of  cattle  oon- 
tractcd  for  or  not  contracted  for,  for  the  firm? 
Answer:  Morris.  $1,133.66%.  McSpadden, 
$210.00. 

"Fonrth.  How  much  were  the  total  commis- 
sions paid  out  for  and  on  account  of  the  cattle 
contracted  for  and  sales  made  of  same  on  ac- 
count of  the  firm?  Answer:  Commissions, 
$382.50. 

"Fifth.  What  were  the  losses,  if  any,  incurred 
on  account  of  cattle  contracted  for  for  the  firm? 
Answer:  $1,000.00. 

"Seventh.  What  other  sums,  if  any,  were  ex- 
pended and  paid  out  by  each  Individual  member 
of  the  firm  tor  and  on  account  of  the  firm  busi- 
ness? Answer:  $47.50  paid  for  steer,  paid  by 
Morris. 

"Eighth.  What  amounts  have  been  received  by 
the  individual  partners,  composing  the  firm  of 
Morris  &  McSpadden,  from  the  partnerRbip 
fnnd?  Answer:  Morris,  $12,832.60-11,136.66% 
=$11,196.83%.    McSpadden  $1,115.00. 

"Ninth.  Are  there  any  cattle  bought  for  the 
firm  of  Morris  &  McSpadden  yet  unsold  that 
are  likely  to  ever  be  realised  upon?  If  so,  how 
many  and  what  is  their  probable  value?  An- 
swer: Na 

"Tenth.  Are  there  any  funds  belonging  to  the 
partnership  that  have  not  been  divided  by  agree- 


ment of  the  parties?  If  yes,  what  is  the  amount? 
Answer:    Yes;    $6,820.98. 

"Eleventh.  Was  an  acconnting  and  settlement 
of  said  partnership  intentionally  delayed  or  re- 
fused by  either  of  the  partners?  If  yes,  whidi 
one  of  them  delayed  the  settlement?  Answer: 
Yes ;   Morris. 

"Twelfth.  What  was  the  earliest  date  that  an 
accounting  and  settlement  of  said  partnership 
could  reasonably  have  been  had  between  the  in- 
terested parties?    Answer:   October,  1913. 

"Thirteenth.  How  much,  if  any,  of  the  funds 
received  on  account  of  the  partnership  has  de- 
fendant Morris  received  and  not  accounted  for  to 
said  joint  business?    Answer:  $11,196.83%." 

Both  parties  moved  for  a  Judgment  on  the 
findings.  The  trial  court  rendered  Judgment 
on  McSpadden's  motion,  and  on  the  findings 
of  the  Jury,  for  the  sum  ot  $2,806.98,  being 
the  principal  and  interest  against  Morris. 
The  facts  and  admissions  are  sufficient  to 
warrant  the  court  in  finding  that  there  was 
a  partnership  between  Morris  and  McSpad- 
den and  that  McSpadden  was  entitled  to  one* 
third  and  Morris  two-thirds  of  the  net  prof- 
its. 

[1]  Appellant's  first  and  second  assign- 
ments are  to  the  effect  that  the  court  erred 
in  rendering  Judgment  upon  the  special  find- 
ings of  the  Jury,  and  ignoring  their  findings 
as  to  special  Issue  No.  10,  because  the  Judg- 
ment is  in  conflict  and  not  based  on  said  is- 
sue. We  And  no  allegation  that  there  was 
any  division  of  partnership  funds  by  agree- 
ment of  the  partners,  and  therefore  the  Is- 
sue submitted  by  No.  10  was  Immaterial 
in  considering  the  settlement  of  the  partner- 
ship accounts.  The  finding  of  the  Jury  that 
there  were  $6,820.98  on  hand,  which  had 
theretofore  been  undivided  by  agreement,  is 
doubtless  unintelligible,  for  the  reason  that 
the  Jury  took  into  consideration  a  division 
by  agreement  not  pleaded,  and  deducted  that 
amount  from  the  fund  found  to  be  In  Mor. 
rls'  hands  belonging  to  the  partnership.  The 
issue  found  by  the  Jury  must  or  should  re- 
spond to  the  issues  presented  by  the  plead- 
ings, and,  if  they  do  not  so  respond,  the 
issues  80  found  should  be  regarded  as  imma- 
terial, and  should  not  be  considered  In  ren- 
dering the  Judgment  Mtna.  Accident  &  Lia- 
bility Co.  V.  White,  177  S.  W.  162;  Krenz 
V.  Strohmelr,  177  S.  W.  17&  The  other  find- 
ings of  the  Jury  support  the  Judgment  Of  the 
court;  In  fact,  there  Is  no  complaint  made 
as  to  the  other  findings  of  the  Jury,  or  that 
the  Judgment  of  the  court  is  not  supported 
thereby,  further  than  that  It  should  have 
been  rendered  in  accordance  with  the  Jury's 
finding  on  issue  Na  10.  Assignments  Nos.  1 
and  2  are  therefore  overruled. 

[2, 3]  The  third  and  fourth  assignments 
complain  of  the  action  of  the  court  In  refus- 
ing to  submit  special  issues  Nos.  3  and  4. 
These  sjjeclal  issues  were  requested  with 
three  others,  which  were  given  by  the  court 
substantially  as  requested,  and  in  fact  the 
two  issues  assigned  as  not  being  submitted 
are  substantially  covered  by  other  issues  sub- 


^a»Por  other  casM  lee  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digasu  andiidezM-. 

Oigitizedby  VjOO' 


'8 


le 


666 


170  SOUTHWESTBRN  BEPOBTEB 


(Tex. 


mltted  by  the  conrt  The  appellant's  bill  of 
exceptions  shows  that  all  fire  of  these  la- 
Bues  were  requested  on  one  paper  and  refus- 
ed as  a  whole,  and  the  exception  taken  to 
the  action  of  the  conrt  in  refusing  to  give  all 
Ove  of  the  issues.  Where  a  general  exception 
is  taken  to  the  refusal  of  the  court  to  give 
special  charges  en  masse,  the  exception  will 
be  overruled,  where  it  appears  part  of  them 
are  embraced  in  the  main  charge  of  the 
court  given  to  the  Jury.  Hovey  v.  Sanders, 
174  S.  W.  1025.  The  appellees'  exceptions  to 
these  assignments  will  be  sustained.  We  be- 
lieve, however,  the  main  charge  submitted 
the  Issues  requested  by  special  issues  Nos. 
8  and  4,  and  that  they  are  so  nearly  sub- 
stantially the  same  that  no  injury  is  shown, 
even  if  we  considered  the  assignments. 

The  fifth  and  sixth  assignments  are  over- 
raled,  for  the  reasons  given  In  overruling 
the  first  and  second  assignments.  We  find 
no  such  error  assigned  as  will  require  a 
reversal  of  the  case. 

Affirmed. 

On  Motl<m  for  Rehearing. 

As  suggested  by  appellant,  this  suit  was 
simply  a  case  of  accounting  between  part> 
ners.  The  issue  thereby  presented  was  the 
net  profit  in  the  business  and  a  proper  divi- 
sion of  the  same,  and,  to  ascertain  this,  the 
losses  sustained,  the  money  paid  out  by  each, 
and  the  amount  each  partner  bad  in  band  of 
the  partnership  funds  were  the  Issues  includ- 
ed in  the  pleadings. 

[4]  The  jury,  by  their  findings,  found  the 
expenses  paid  out  In  the  partnership,  and 
who  paid  them,  and  what  each  paid.  They 
found  the  losses  that  had  been  sustained  in 
certain  transactions,  and  the  amount  which 
was  then  on  hand,  and  they  found  and  an- 
swered to  the  thirteenth  Issue  the  amount 
that  Morris  then  had  on  hand  of  the  partner- 
ship funds,  which  he  had  not  accounted  for 
to  the  partnership.  These  findings  clearly 
gave  appellee  a  right  to  the  amount  of  the 
Judgment  rendered.  In  an  accounting,  he 
should  have  paid,  according  to  the  findings 
of  the  Jury,  the  amount  of  the  Judgment  to 
appellee.  If  the  partners  had,  by  an  agree- 
ment, divided  part  of  the  funds,  which 
should  not  have  been  taken  into  an  account- 
ing, thereby  requiring  a  division  only  of  the 
remainder,  after  deducting  the  amount  divid- 
ed by  agreement,  this  agreement  should  have 
been  specifically  pleaded,  and  in  the  absence 
ot  such  a  pleading  it  was  not  an  issue  for  the 
Jury,  and  should  not  have  been  submitted, 
and,  as  submitted,  it  was  upon  an  imma- 
terial issue,  and  the  findings  could  not  affect 
the  true  balance  found  upon  a  true  account- 
ing of  the  partnership  affairs.  Such  findings 
-upon  an  immaterial  issue,  when  not  in  the 
case  pleaded,  ought  not  to  defeat  a  verdict 
or  a  recovery  upon  the  amount  found  by  a 
true  accounting.     In  the  case  of  Kelley  t. 


Ward,  94  Tex.  280,  60  S.  W,  311,  the  Supreme 
Court    said: 

"The  finding  of  immaterial  facts  cannot  be 
made  ground  for  reversal,  if  the  judgment  is 
not  in  conflict  with  the  findings  upon  material 
issues." 

See,  also.  Railway  Co.  ▼.  Bender,  S2  Tex, 
Civ.  App.  588,  76  8.  W.  561;  Coons  V.  Lain, 
168  8.  W.  081. 

The  motion  will  be  overruled. 


liOCKHART  T.  STATU.     (No.  8679.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  13, 

1015.) 
CannNAL  Law  rft=>lono— Mattfrs  Beview- 

ABLD— BXSKBVATIOH  OV  GbOURDB. 

Where  there  is  neither  statement  of  facts 
nor  bill  of  exceptions,  and  the  only  ground  of  a 
motion  for  new  trial  is  that  the  vei^ict  is  con- 
trary to  the  law  and  evidence,  the  ruling  there- 
on cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  M  2653,  2789,  2SM-2822,  282.5-2827. 
2927,  2928,  2948,  3204;    Dec.  Dig.  «=»1090.] 

Appeal  from  Johnson  County  CouH;  B. 
Jay  Jackson,  Judge. 

Dennis  Lockhart  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals.  Af- 
firmed. 

C.  0.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law ;  his  pun- 
ishment being  assessed  at  a  fine  of  $50  and 
30  days'  imprisonment  in  the  county  JalL 

This  record  Is  before  us  without  a  state- 
ment of  facts  or  bill  of  exertions.  The  only 
ground  of  the  motion  for  new  trial  is  that 
the  verdict  of  the  Jury  is  contrary  to  the  law 
and  against  the  evidence.  This  cannot  be  re- 
vised or  reviewed  in  the  absence  of  the  evi- 
dence. 

The  Judgment  is  affirmed. 


GARZA  V.  STATE.     (No.  3693.) 

(Court  of  Criminal  A^'^onls  of  Texas.    Oct  13, 

1015.) 
Cbiminal  Law  e=»lll4  — Appeal  — Mattebs 

Rbviewablk— Presebvation  or  Grounds. 
Where  the  record  od   appeal  contains  no 
statement  of  facts,   bill  of  ezceptiuns,  or  mo- 
tion   for  new    trial,   no  question   is   presented 
which  can  be  reviewed  by  the  appellate  coart. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  {{  2918.  2921 ;  Dec.  Dig.  <S=> 
1114.] 

Appeal  from  Bexar  County  Court;  Nel- 
son Lytle,  Judge. 

P.  T.  Garza  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

O.  O.  McD<HiaId,  Asat  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  3.  Appellant  was  •convicted 
of  aggravated  assault ;  his  punishment  being 
assessed  at  a  fine  of  |100  and  00  days'  im- 
prisonment In  the  county  Jail. 
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The  record  ia  before  na  witbont  a  state- 
ment of  facts  or  bill  of  exceptions,  nor  does 
the  record  contain  a  motion  for  new  trial 

Thtt  Judgment  is  aiBrmed. 


LAW80N  T.    STATB.     (No.  8681.) 
(Coart  of  Criminal  Appeals  of  Texas.    Oct.  18, 

Ms.) 

CanaNAi.  Law  «C91090— Recobd  on  Appkai. 

—New  Tbial. 

Where  the  record  on  appeal  contains  nei- 
ther statement  of  {acts  nor  bills  of  exceptions,  but 
there  is  a  motion  for  a  new  trial  based  upon 
erroneous  ruling  on  facts  and  evidence,  no  ques- 
tion is  presented  which  can  be  reviewed  by  the 
court,  since  a  statement  of  the  evidence  is  nec- 
essary for  ruling  on  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2^53,  2788,  2803-2822.  282&- 
2827,  2927,  ^28,  2948,  SX)4;  Dec.  Dig.  «ss> 
1090.] 

Appeal  from  District  Court,  Shelby  Coun- 
ty;   W.  C.  Bufoid,  Judge. 

Mrs.  S.  Ei.  Lawson  was  convicted  of  violat- 
ing the  local  option  }aw,  and  she  appeals. 
Affirmed. 

See,  also,  179  S.  W.  657. 

C  O.  McDonald,  Asst  Atty.  Geai,  for  the 
State. 


DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law;  her  pun- 
ishment being  assessed  at  one  year's  confine- 
ment in  the  penitentiary. 

This  record  is  before  us  without  a  state- 
ment of  facts  or  bill  of  ezceptiona  There 
are  two  grounds  set  up  in  the  motion  for 
new  trial  why  the  Judgment  is  erroneous: 
First,  tliat  the  court  erred  In  refusing  de- 
fendant's motion  to  return  a  verdict  of  not 
guilty  for  the  want  of  sufficient  evidence,  be- 
cause It  is  shown  that  the  prosecuting  wlt- 
neus,  Payne,  was  drunk  at  the  time  of  the 
transaction  charged  against  appellant,  and 
to  amdt  an  extent  that  his  mind  was  inca- 
pable of  stating  sufficient  facts  connectedly 
that  show  a  sale,  and  the  other  evidence 
showed  there  was  in  law  no  sale  of  Intoxicat- 
ing liquors  by  defendant  to  Payne.  Second 
gronnd  of  the  motion  is  that  the  verdict  is 
not  sustained  by  the  evidence  and  is  con- 
trary to  the  law.  In  the  absence  of  the  evi- 
dence, we  are  unable  to  revise  these  two 
Kroands. 

As  the  matter  is  presented,  the  judgment 
will  be  affirmed. 


I^WSON  T.  STATE.    (Na  8680.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  13, 
1915.) 

Appeal  from  District  Court,  Shelby  Coanty; 
W.  C.  Boford,  Judge. 

Mrs.  S.  E.  Lawson  was  convicted  of  selling 
Kqoor  in  prohibition  territory,  and  she  appeals. 
Affirmed. 

See,  also,  179  8.  W.  657. 


C.  CL  McDonald,  Asst  Attr-  Cen.,  for  the 

State. 

HARPER,  J.  The  indictment  charges  appel- 
lant with  selling  liquor  in  prohibition  territory. 
When  tried,  she  was  adjuaged  guilty.  As  the 
record  contains  neither  a  statement  of  facts 
nor  any  bill  of  exceptions,  tlie  judgment  is  af- 
firmed. 


LAWSON  ▼.  STATE.     (No.  3682.) 

(CJoort  of  Criminal  Appeals -of  Texas.    Oct  13, 
1915.) 

Appeal  from  District  Court,  Shelby  County; 
W.  C.  Buford,  Judge. 

Mrs.  S.  E.  Lawson  was  convicted  for  unlaw- 
fully selling  intoxicating  liquor  in  prohibition 
territory,  and  she  appeals.     Affirmed. 

See,  also,  179  S.  W.  567. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDEROAST.  P.  J.  Mrs.  Lawson  ap- 
peals from  a  conviction  for  unlawfully  selling 
intoxicating  liquor  in  prohibition  territory, 
wherein  her  punishment  was  assessed  at  the  low- 
est prescribed  by  law. 

There  is  no  statement  of  facts  or  bill  of  excep- 
tions in  the  record,  and  no  question'  is  raised 
which  can  be  considered  in  the  absence  of  these. 

The  judgment  is  therefore  affirmed. 


DIETER  V.  STATE.     (No.  8692.) 

((Tourt  of  Criminal  Appeals  of  Texas.    Oct.  13, 
1915.) 

1.  A8SAUI,T    AND    BaTTKBT    <S=»97— YEBDICT— 

Spboiftino  Dsobeb  or  Offense. 

Where  on  a  trial  for  assault  the  court  sub- 
mitted both  aggravated  and  simple  assault,  and 
the  jury  imposed  a  fine  of  $25,  which  would  be 
the  maximum  for  simple  assault,  and  the  mini- 
mum for  aggravated  assault,  they  should  have 
specified  in  the  verdict  the  degree  of  which  ac- 
cused was  convicted. 

[Ed.  Kote. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Diig.  {  151 ;  Dee.  Dig.  <&=»97.] 

2.  Cbiminal,  Law  ^=»622— Sepabate  Tbial  or 
OonEFENDAi^TS— Right  to  SBVfeBANCE. 

Where  an  application  by  a  person  diarged 
with  assault  for  a  severance  in  order  that  an 
important  witness  for  defendant,  who  was  sepa- 
rately charged  with  the  same  oS'ense,  mi|;ht  be 
first  tried,  was  in  accordance  with  th«  law,  it 
should  have  been  granted,  and  its  denial  was  re- 
versible error,  as  the  court  had  no  authority  to 
decide  in  advance  whether  the  .jury  would  acquit 
such  witness. 

[Ed.    Note. — For    otber    cases,    see    Criminal 
Law,    CJent    Dig.    U    1380-1383,    1386,    1886, 
1388-1890;  Dec  £»g.  «=>622.] 
8.  (^BtHiNAL  Law  «=»419,  420— ElviDintca  — 
Pbovocatior— Heabsat. 

On  a  trial  for  assault  it  was  error  to  ex- 
clude defendant's  testimony  that  he  assaulted  the 
prosecuting  witness  because  he  was  informed  by 
his  wife  and  others  that  the  prosecuting  witness 
bad  committed  rape  on  her,  it  appearing  that 
the  wife  told  him  about  this  only  a  few  days 
before  the  trouble  arose,  and  that  the  trouble 
arose  at  the  first  meeting  after  defendant  learned 
of  the  rape,  as  insulting  conduct  towards  a  fe- 
male r<daave  can  be  shown  by  this  character  of 
testimdhy,  and  the  nule  of  hearsay  does  not  ap- 
ply, especially  as  the  statute  itself  provides  in 
regard  to  such  conduct  that  a  killing  most  occur 
at  the  time  of  the  happening  of  such  conduct 
If  defendant  is  present  or  as  soon  as  he  meets 
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with  the  inaalting  party  *fter  bring  'Informed" 
thereof. 

[Ed.  Note. — For  other  caaee,  see  Criminal  Law, 
Cent.    Dig.  §{973-883;    Dec.  Dig.  <8i=>419,    420.] 

Appeal  from  Floyd  Coanty  Court;  E.  P. 
Thompson,  Judge. 

George  Dieter  was  conTlcted  of  assault, 
and  be  appeals.    Reversed  and  remanded. 

Graham  &  Graham,  of  Plalnview,  for  ap- 
pellant C  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  J.  [1]  The  Jury  failed  to 
specify  in  their  verdict  whether  defendant 
was  convicted  of  aggravated  or  simple  as- 
satdt ;  both  being  submitted  by  the  court  A 
fine  of  |25  would  be  the  maximum  for  simple 
assault,  and  the  minimum  for  aggravated  as- 
sault The  punishment  was  assessed  at  $25 
in  this  case.  The  court  submitted  both  de- 
grees of  assault  in  his  charge  to  the  Jury.  He 
was  correct  in  submitting  these  two  phases 
of  the  law  tmder  the  evidence.  Upon  an- 
other trial  this  should  not  be  permitted.  The 
jury  should  specify  of  what  degree  appellant 
is  convicted.  We  note  this  In  passing,  so 
that  it  may  not  again  occur. 

[2]  When  the  case  was  called  for  trial,  ap- 
pellant flled  his  application  for  severance.  An- 
other iwrty,  whose  name  is  Viegel,  was  sepa- 
rately charged  with  the  same  offense,  and 
the  evidence  shows  that  he  was  present  at 
the  time  of  the  assault  by  appellant  upon  the 
alleged  injured  party,  whose  name  is  Batjen. 
The  motion  for  severance  was  in  accordance 
with  the  law,  and  should  have  been  granted. 
If  we  go  to  the  statement  of  facts,  we  Qnd 
tbte  state's  contention  was  that  Viegel,  being 
present,  was  encouraging  the  defendant  to 
make  the  assault  This  was  denied  by  the 
defendant,  and  testimony  introduced  to  show 
this  was  not  true.  This  developed  on  the 
trial  of  the  case  in  the  introduction  of  evi- 
dence, but,  be  that  as  It  may,  the  Jury,  ubder 
the  facts,  could  easily  have  acquitted  Viegel, 
and  may  have  done  so.  In  any  event,  the 
court  had  no  authority  to  decide  this  question 
on  motion  for  severance  in  advance.  Viegel 
should  have  been  tried  first,  and,  had  a  ver- 
dict of  not  guilty  occurred  in  his  case,  he 
would  have  been  a  very  important  witness 
for  the  defendant,  because  he  was  present 
and  saw  the  whole  transaction.  It  is  further 
shown  in  the  record  that  Viegel  was  offered 
as  a  witness,  and  on  the  state's  objection  his 
testimony  was  not  permitted  to  go  to  the  Jury 
because  of  the  pendency  of  the  prosecution 
against  him  for  this  same  offense.  This  nec- 
essarily requires  a  reversal  of  the  judgment 

[S]  While  appellant  was  testifying  in  his 
own  behalf,  he  was  asked  why  it  was  that  he 
made  the  assault  on  Ratjen.  The  court  sus- 
tained the  state's  objection,  and  appellant 
was  not  permitted  to  answer.  Had  he  been 
permitted  to  answer,  tie  would  have  stated 
that  he  was  informed  by  his  wife  and  others 


that  Ratjen  had  been  guilty  of  rape  on  her 
(his  wife) ;  that  his  wife  told  him  about  it 
only  &  few  days  before  the  trouble  aros& 
This  was  their  first  meeting  after  he  had 
learned  of  the  rape  of  bis  wife,  which  testi- 
mony was  excluded  by  the  court  The  de- 
fendant urged  objection.  The  court  approves 
this  bill,  with  the  statement  that  the  jury 
was  withdrawn,  and  the  questions  propound- 
ed to  the  witness  and  the  answers  elicited 
showed  that  the  testimony  was  purely  hear- 
say, and  the  court  thereupon  sustained  the 
objections  by  the  state  on  the  ground  and  ex- 
cluded the  testimony.  The  court  was  in  er- 
ror. Insulting  conduct  towards  a  female 
relative  can  be  shown  by  this  character  of 
testimony.  All  the  authorities  so  hold  wher- 
ever the  question  has  arisen.  The  statute 
Itself  provides  that  in  regard  to  Insulting 
conduct  the  killing  must  occur  at  the  time 
of  tbe  happening  of  the  insulting  conduct,  U 
defendant  Is  present  and  witnesses  it  or  as 
soon  as  he  meets  with  the  insulting  party 
after  being  informed  of  that  fact  The  rule 
of  hearsay  does  not  apply.  The  statute 
m&kes  an  exception  with  reference  to  this 
character  of  testimony. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


WHITFIELD  V.  STATE.    (No.  3666.) 

(Ck>urt  of  Criminal  Appeals  of  Texas.    Oct  X3, 
1915.) 

X.   INDICTKENT    and     iNfOBUATION     4C»12S  — 

DiW'EBBNT  (COUNTS— Same  Offense. 

It  was  permissible  for  an  indictment  to 
charge  in  one  count  a  theft  from  two  persons 
and  in  another  count  a  theft  of  the  same  prop- 
erty from  one  of  such  persons,  in  order  to  meet 
any  phase  of  the  evidence  that  might  be  Intro- 
duceu  with  reference  to  the  ownership,  con- 
trol, and  management  of  the  stolen  property, 
and  there  was  no  merit  in  the  contention  that 
the  two  counts  charged  a  felony,  because  the 
aggregate  value  of  the  property,  as  stated  in  the 
two  counts,  was  |5S. 

LEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  403-113;  Dec. 
Dig.  «=»128.] 

2.  Cbiminal  Law  ^=»737—Is8uks— Venue. 

Where  on  a  trial  in  M.  county  for  tlieft 
the  evidence  showed  that  the  property  was  tak- 
en at  '/•.,  in  that  county,  by  some  one,  and  that 
defendant  when  the  property  was  tukeu  from 
his  person  in  G.  county,  suid  that  be  got  it  from 
a  "kid"  at  Z.,  there  was  no  question  of  venue 
in  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  17U3,  1704,  1709:  D«c  Dig. 
«=»737.] 

3.  Chiminai.  Law  4=3829  —  Insteuctions  — 
Requests— Possession  or  Sioi.£n  i  bopeb- 
TY  AND  Explanation. 

Ob  a  trial  for  theft  the  court  refused  an 
instruction  that  possession  alone  was  not  suf- 
ficient to  warrant  a  conviction  for  theft ;  that 
possession  of  property  recently  stolen  was  only 
a  circumstance  which  might  be  considered  in  ar- 
riving at  a  conclusion  as  to  defendant's  guilt 
or  innocence,  but  that,  in  order  to  justify  con- 
viction upon  such  evidence  alone,  the  possession 
must  be  recent  after  the  theft,  must  be  the 
personal  and  exclusive  possession  of  defendant. 
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and  iavcdve  a  conscious  assertion  of  ownership 
by  him,  and  must  be  unaccompanied  by  any  rea- 
sonable explanation  by  defendant  of  such  pos- 
session; that  if  the  stolen  property  was  found 
in  defendant's  possession  recently  after  the 
theft,  and  if,  when  such  possession  by  him  was 
first  called  in  question,  he  gave  an  explanation 
of  such  possession  that  was  natural,  reasonable, 
and  probably  true,  it  devolved  upon  the  state  to 
show  that  such  explanation  was  false ;  and 
that,  if  the  state  failed  to  show  this  beyond  a 
reasonable  doubt,  defendant  must  b«  acquitted. 
The  court  gave  an  unobjectionable  charge  on 
drcunutantial  evidence,  and,  at  defendant's  re- 
quest, charged  that,,  although  stolen  property 
was  found  m  defendant's  possession,  that  fact 
would  not  be  sufficient  to  convict  him ;  that  de- 
fendant bad  a  tight  to  give  a  reasonable  explana- 
tion of  his  possession,  and  if  the  jury  found 
from  the  evidence  that  he  gave  a  reasonable  ex- 
planation, they  should  acquit  him;  and  that,  if 
they  believed  the  property  was  stolen  by  either 
defendant  or  B.,  but  had  a  reasonable  doubt 
whether  the  defendant  or  B.  took  it,  they  should 
acquit.  Held,  that  the  instructions  given  suf- 
ficientl7  presented  this  issue  to  the  jury. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent.  Dig.  i  20U ;   Dec.  Dig.  <S=>8:i!9.] 

4.  IjABCBNt  «s>77  —  InaTBUOTioNB  —  Pobsbb- 
sioN  OF  Stolen  Pbopebtt  .«j«d  Explana- 
tion. 

It  is  the  safer  and  better  way  to  apply  the 
law  to  the  identical  explanation  given  by  accus- 
ed of  his  possession  of  stolen  property,  and  to 
charge  that,  if  the  jury  believe  that  accused 
obtained  the  property  as  he  stated  he  did,  by 
parehasK,  trade,  or  otherwise,  or  if  they_  have  a 
reasonable  doubt  of  it,  they  should  acquit. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {{  199,  202-204;  Dec.  Dig.  «=:>77.] 

6.  Labcent  9=927— Rbcbivino  Stolbn  Pbof- 

ERTT— GHIMINAL  LIABILITY. 

A  person  not  connected  with  the  original 
taking  of  property  is  not  guilty  of  theft,  even 
though  he  received  the  stolen  property  knowing 
it  to  have  been  stolen. 

[E}d.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  i|  6&-67 ;    Dec.  Dig.  <8=>27.] 

Appeal  from  Madison  County  Court;  Joe 
B.  Webb,  Judge. 

Douglass  Whitfield  was  convicted  of  theft, 
and  lie  appeals.    Afllrmed. 

C.  O.  McDonald,  Aast.  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  J.  [1]  The  indictment  con- 
tains two  counts;  one  qharglng  the  theft 
from  Ben  Payne  and  Bob  Payne.  Tbe  sec- 
ond charges  the  theft  from  Ben  Payne.  The 
property  alleged  to  bare  been  stolen  is  the 
same  In  each  count,  to  wit,  one  watch  of  tbe 
value  of  $15,  another  watch  of  tbe  valub  of 
$10,  and  a  locket  of  the  value  of  $2.50.  This 
was  proper  pleadings  to  meet  any  phase  of 
the  evidence  that  might  be  presented  with 
reference  to  tbe  consent  of  the  owner  of  the 
proiierty,  or  the  person  in  exclusive  control 
and  management  of  it  There  is,  therefore, 
no  merit  in  tbe  contention  of  appellant  to 
the  effect  that  the  two  counts  charged  a  fel- 
ony. In  that  the  aggregate  amount  was  $55. 
Tbe  property  In  each  count  is  the  same,  and 
the  counts  were  Intended  to  meet  any  phase 
of  evidence  that  might  be  introduced  with 
reference   to    the    ownership,    control,    and 


management  There  Is  also  a  contention 
that  the  transcript  from  the  district  to  tbe 
county  court  Is  Irregular;  among  other 
things,  that  it  did  not  have  the  signature  of 
the  district  Judge,  and  was  not  filed,  etc. 
On  examination  of  the  transcript  we  think 
It  Is  in  compliance  with  the  law. 

[2]  The  question  of  venue  was  sought  to 
be  raised  in  tbe  case  by  charges  and  in  mo- 
tion for  a  new  trial.  We  do  not  think  there 
is  any  merit  in  either  proposition.  The 
usual  rule  is  prescribed  by  statute  that,  un- 
less tbe  question  of  venue  forms  an  impor- 
tant Issue  on  the  trial  of  the  case  before  the 
Jury,  It  will  be  presumed  to  have  been  prov- 
ed, and,  unless  It  becomes  an  issue  on  the 
trial  before  the  Jury  as  to  the  question  of 
venue,  then  the  record  must  show  by  proper 
bill  of  exceptions  the  matters  as  sou^t  to 
be  presented  in  order  to  take  advantage  of 
that  question.  From  any  standpoint  we  do 
not  believe,  under  the  facts  of  this  case,  it 
was  a  question  In  the  case.  The  evidence  Is 
clear  that  the  property  was  taken  in  Madi- 
son county  by  somebody.  There  was  a  ball 
game  in  the  little  town  of  Zulch,  which  is 
in  Madison  county.  The  Payne  Bros,  owned 
a  drug  store,  and  Ben  Payne  was  manager  of 
it,  and  had  been  for  three  years.  The  mom-. 
Ing  after  the  game  bad  been  played  Payne 
discovered  the  fact  that  his  watches  and 
locket  were  gone.  He  and  the  officers  at 
once  becaoM  alert  and  went  to  Shlro,  in  the 
adjoining  county.  Grimes,  where  It  seems  de- 
fendant lived.  Leaving  Shlro  on  another 
road,  they  met  appellant  In  the  road,  per- 
haps In  Grimes  county,  but  It  may  be  con- 
ceded that  be  was  not  in  Madison  county  at 
tbe  time  they  met  him.  From  bis  person 
they  took  one  of  tbe  watches  and  the  locket. 
At  the  time  they  arrested  him  for  the  theft 
of  this  property  he  asked  them  why  they 
were  arresting  him.  They  told  him,  and  be 
then  made  the  statement  that  be  got  tbe 
watch  from  a  "kid"  at  Zulcb.  This  was 
where  tbe  theft  occurred.  We  do  not  think 
the  question  of  venue  is  In  such  position 
here  as  to  be  considered  in  the  nature  of,  a 
reversible  error.  The  property  was  taken 
in  Madison  county.  Appellant  admitted  he 
was  In  possession  of  it  in  Madison  county, 
at  Zulch,  explaining  his  possession  by  stating 
he  got  it  from  a  boy  whom  be  denominated 
a  "kid."  The  court  therefore  was  not  in  er- 
ror in  any  of  these  matters  complained  of  as 
to  tbe  question  of  venue. 

[3-5]  Appellant  requested  tbe  court  to  in- 
struct the  Jury: 

"That  possession  alone  is  not  sufficient  to  war- 
rant a  conviction  of  a  person  charged  with 
theft.  Possession  of  property  recently  stolen  is 
only  a  circumstance  which  may  be  considered 
by  the  jury  in  arriving  at  the  conclusion  us  to 
the  guilt  or  Innocence  of  the  defendant ;  but  in 
order  to  justify  a  conviction  upon  sxich  evidence 
alone,  such  possession  must  be  recent  after  the 
theft,  must  be  the  personal  and  exclusive  pos- 
session of  the  defendant,  and  involve  a  conscious 
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aasertioB  of  ownenUp  by  bim.  and  mnst  be  un- 
accompanied by  any  reasonable  explanation  by 
tbe  defendant  of  sucb  posBession ;  and,  if  the 
property  of  Payne  Bros.,  as  described  in  the 
indictment,  was  stolen,  and  tbe  defendant  was 
foand  in  possession  of  same  recently  after  tbe 
theft,  if,  when  such  possession  by  him  was  first 
called  in  question,  be  gave  ai^  explanation  of 
such  possession  that  was  natural,  reasonable, 
and  probably  true,  it  then  devolves  upon  the 
state  to  show  that  such  explanation  was  false, 
and,  if  the  state  fails  to  show  same  to  be  false 
beyond  a  reasonable  doubt,  the  defendant  must 
be  acquitted,  and  you  will  so  say  by  your  ver- 
dict." 

This  waa  refased.  Tbe  court  gave  a 
cbarge  on  circumstantial  evidence,  to  which 
no  objection  was  urged,  and  also  gave  the 
following  special  cbarge  at  the  request  of 
appellant: 

"That,  although  the  stolen  property  was  fonnd 
in  tbe  possession  of  tbe  defendant,  that  fact 
would  not  be  sufficient  to  convict  him,  and  that 
the  defendant  had  a  right  to  give  a  reasonable 
explanation  of  bow  be  came  in  possession  of 
tbe  said  stolen  property.  Therefore,  if  you 
find  from  tbe  evidence  that  defendant  gave  a 
reasonable  explanation  for  his  possession  of  the 
stolen -property,  you  will  acquit  the  defendant, 
and  so  say  by  your  verdict." 

He  also  gave  the  following  charge  at  the 
request  of  appellant: 

"Ton  are  instructed  that,  if  yon  find  from  the 
evidence  beyond  a  reasonable  doubt  that  tbe 
property  alleged  to  have  been  stolen  waa  taken 
from  the  owner  without  his  knowledge  or  con- 
sent, and  you  further  find  from  the  evidence 
that  the  defendant  or  EVank  Bay  took  said 
property,  but  have  a  reasonable  doubt  whether 
the  detendant  or  Frank  Bay  took  same,  you 
will  acquit  the  defendant,  and  say  by  your  ver- 
dict not  guilty." 

We  think  these  charges  sufficiently  pre- 
sented this  issue  to  the  Jury.  Appellant's 
explanation  did  not  specify  from  whom  be 
obtained  the  goods,  but  his  statement  was 
that  he  got  it  from  a  kid  at  Zulch.  This 
court,  in  quite  a  number  of  decisions,  has 
approved  the  form  of  special  charge  given 
by  the  court  at  appellant's  request,  Instead 
of  the  lengthy  one  refused  by  the  court  It 
has  been  held,  however,  that  such  matters 
can  be  presented  by  such  a  charge  as  re- 
quested by  appellant  and  refused  by  the 
ccnirt,  but  it  has  also  been  held  that,  where 
the  charge  given  more  pertinently  and  di- 
rectly presents  the  question,  it  is  sufficient 
without  giving  the  other,  and  in  fact  the 
briefer,  shorter,  and  more  terse  charge  has 
been  approved,  as  being  correct  and  less  con- 
fusing, or  as  being  less  calculated  to  confuse 
the  Jury  with  reference  to  the  law  of  such 
a  state  of  case.  We  are  still  of  the  opinion 
that  the  safer  and  better  way  to  present 
the  question  to  the  Jury  is  by  appljing  perti- 
nently the  law  to  the  Identical  explanation 
given  by  the  accused  where  that  is  an  issue. 
If  be  says  he  bought  tbe  property  from  some 
one,  it  would  be  sufficient  to  say  to  the  Jury, 
if  they  should  believe  that  appellant  obtain- 
ed the  property  as  he  stated  he  did,  either 
by  purchase  or  trade,  or  whatever  the  ex- 
planation may  be,  or  if  they  had  a  reason- 


able doubt  of  It,  then  they  should  acquit. 
No  Jury  could  be  misled  by  such  a  ctiarge, 
and  an  intelligent  Jury  would  readily  com- 
prehend such  a  charge.  If  appellant  bought 
the  property,  or  obtained  It  from  another 
party,  and  was  not  connected  with  the  origi- 
nal taking,  of  course,  he  would  not  be  guilty 
of  theft,  even  though  he  might  have  receiv- 
ed stolen  property  knowing  it  to  have  been 
stolen.  So  a  pertln«it  application  of  tbe 
law  to  the  facts  that  he  did  so  receive  it 
from  the  other  party  after  it  was  stolen 
would  be  sufficient,  whether  he  was  guil^ 
of  rec^vlng  It,  or  whether  he  bought  It  in 
good  faith,  or  whether  he  bought  it  at  all 
in  any  faith.  The  proposition  Is  that  he  was 
not  connected  with  the  original  taking.  If 
not  connected  with  the  original  taking  in  a 
guilty  manner,  he  could  not  be  guilty  of 
theft,  and  this  would  be  true  whether  he  re- 
ceived the  stolen  property,  knowing  it  to 
have  been  stolen,  or  whether  he  acquired  It 
innocently  after  such  knowledge.  The  ac- 
cused citizen  must  be  tried  under  the  allega- 
tions of  the  indictment,  and  not  on  some 
other  statement  of  fact  not  In  accord  with 
and  supporting  the  allegationa  of  the  indicts 
ment 

Finding  no  reversible  error  in  tbe  record, 
the  Judgment  is  affirmed. 


GOLSON  T.  STATE.     (No.  8731.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20^ 
1815.) 

CannNAi,  Law  «e»260— Afpxai.  fboh  Jnsrici 

—FltiAL    JUDOUKNT. 

Where,  on  a  complaint  charging  accused 
with  boarding  a  freight  train  with  intent  to  ob- 
tain a  free  ride  and  without  lawful  business 
thereon  or  the  consent  of  the  conductor,  be  was 
convicted  in  justice  court  and  a  fine  imposed, 
there  was  a  final  judgment  warranting  appeal 
to  and  trial  de  novo  the  county  court 

fBd.  Note.— For  other  cases,  see  Ciriminal 
Law,  Cent  Dig.  U  567-609 ;  Dec.  Dig.  «=s>a60.J 

Appeal  from  Henderson  County  Court;  O. 
D.  Owen,  Judge. 

L.  E.  Golson,  being  convicted  in  Jastloe 
court  of  crime,  appealed  to  the  county  court, 
and  from  a  Judgment  of  dismissal,  he  again 
appeals.    Reversed  and  remanded. 

Miller  &  Miller,  of  Athens,  for  appellant 
C.  a  McDonald.  Asst  Atty.  Gen.,  for  the 
8tat& 

DAVIDSON,  J.  mils  case  arose  in  the 
Justice  court,  and  the  conviction  there  oc- 
curred, and  a  flue  of  $5  Imposed  and  all  coets 
of  court 

The  complaint  Charged  the  defendant  with 
boarding  a  freight  train  on  the  track  of  the 
St  Louis  &  Southwestern  Railway  Company, 
^vlth  intent  to  obtain  a  free  ride,  and  with- 
out any  lawful  business  thereon,  and  without 
the  consent  of  the  conductor  in  charge  of  said 
train.    Motion  was  made  in  the  county  court 
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to  dismiss  the  appeal  for  want  of  final  Judg- 
ment, and  sustained  by  the  court  Notice  of 
appeal  was  given  to  this  court.  The  Assist- 
ant Attorney  General  asks  this  court  to  dis- 
miss this  case  because  there  was  no  final 
jndgnient  In  the  Justice  court,  and  that  the 
action  of  the  county  court  In  dismissing  the 
appeal  was  correct  Tills  motion  cannot  be 
sustained.  The  Judgment  Is.  a  sufficient  final 
Judgment,  and  Uie  county  court  should  have 
entertained  Jurisdiction  and  tried  the  case  de 
novo.  Terry  v.  State,  30  Tex.  App.  408,  17 
S.  W.  1075;  Ex  parte  Dickerson,  30  Ttex.  App. 
448, 17  S.  W.  1076 ;  Ex  parte  C!ox,  53  Tex.  Cr. 
R.  241.  ice  &  W.  369;  Ex  parte  WUliford, 
60  Tex.  Cr.  R.  418,  100  8.  W.  919 ;  Ex  parte 
White,  60  Tex.  Cr.  ».  474,  98  S.  W.  850;  Ex 
parte  Crawford,  36  Tex.  Cr.  R.  182,  36  8.  W. 
92.  Some  of  these  cases  are  not  directly  in 
point  hut  all  bear  on  the  question,  and  all 
an)n>ve  Ex  parte  Dic&erson,  supra. 

For  the  reasons  Indicated  the  Judgment  Is 
Terersed,  and  the  cause  remanded  for  trial 
de  novo  In  the  county  court 


DIXON  ▼.  STATR    (No.  3711.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1915.)  , 

L  CsnaifAi.  Law  «=»1O07— Affeai/— Statx- 

HENT  OP  Facts. 
Without  statement  of  facts,  the  grounds  of 
a  motion  for  new  trial  relating  to  the  Insufficien- 
cy of  the  evidence,  to  the  improper  conduct  of 
counsel,  and  to  the  erroneous  admission  of  eW- 
dence,  cannot  he  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lhw,  Cent  EMe.  SS  2862,  2864,  2926,  2934,  2938, 
2939,  2941,  2942.  2947:   Dec.  Dig.  <S=>1(»7.] 

2.  Cbivirai,  Law  <Ss»ii84— Tbiai/— Skrtbhcb 

— Indbtebminatb  Skntknce. 
Where,  contrary  to  the  Indeterminate  Sen- 
tence Law  (Acts  33d  Leg.  c  132,  amended  by 
Acts  3.Td  Leg.  [Ex.  Sess.]  c.  6),  accused  was 
■enteneed  to  a  definite  term  of  imprisonment, 
the  Judgment  will  l>e  reformed  so  as  to  cmnply 
with  the  law,  and  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }{  8199,  3200 ;    Dec.  Dig.  «=> 

Appeal  friHn  District  Court.  Atascosa 
(Jonnty;  F.  Q.  Chamblias,  Judge. 

1.  W.  Dlxixi  was  convicted  of  rape,  and  he 
ajHieals.    Reformed  and  affirmed. 

0.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  X  Appellant  was  convicted 
of  rape,  his  punishment  being  assessed  at  25 
years'  confinement  in  the  j)enitentiary. 

[t,  2]  Neither  any  bill  of  exceptions  nor  a 
statement  of  tacts  is  incorporated  in  the  rec- 
ord. The  only  ground  of  the  ^motion  for  new 
trial  relates  to  matters  that  cannot  be  con- 
sidered in  the  absence  of  a  statement  of 
facts.  The  first  ground  in  the  motion  is  that 
the  state  was  permitted  to  prove  that  the  al- 
leged ravished  woman  was  of  weak  mind, 
there  being  no  allegation  in  the  Indictment 


that  she  was  a  woman  of  weak  intellect 
The  second  ground  of  the  motion  ia  that, 
while  the  defendant  was  on  the  witness  stand 
testifying  in  his  own  behalf,  the  district  at- 
torney, in  a  loud  and  angry  tone  of  voice, 
called  the  defendant  a  Uar.  There  is  another 
ground,  that  the  evidence  is  insufiicient 
There  is  nothing  in  the  record  to  verify  these 
statements,  and  therefore  they  cannot  be  con- 
sidered. The  court,  in  passing  sentence,  how- 
ever, failed  to  recognize  the  statute  with  ref- 
erence to  the  indeterminate  sentence;  the 
sentence  being  for  25  years.  The  Judgment 
will  be  reformed  so  as  to  conform  to  the  ta- 
determinate  sentence  statute,  and  made  to 
read  that  the  punishment  shall  not  be  more 
than  25  nor  less  than  5  years. 
The  Judgment  is  reformed  and  affirmed. 


THOMPSON  V.  STATE.    (No.  S718.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20. 
1916.) 

1.  CBtnaNAi,  Law  4=s>134— CBANaa  ox  Vbnux 
—Extension  ojt  Time  to  Contest  Motion. 

It  is  not  error  to  allow  time  to  file  a  con- 
test to  defendant's  motion  for  a  change  of  venue, 
nor  to  extend  the  time  for  verification  when  the 
contest  is  not  at  first  sworn  to,  since  it  cannot 
in  any  way  prejudice  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  243,  251,  252 ;  Dec.  Dig.  #=> 
134.] 

2.  CnnnitAL  Law  «=»  134— Change  or  Venue 
—Evidence. 

Where  defendant  on  his  motion  to  change 
the  venue,  produced  only  one  witness,  who  swore 
that  the  defendant  could  not  get  a  fair  and  im- 
partial trial,  whUe  another  of  his  witnesses  swore 
the  contrary,  and  all  of  the  state's  witnesses  also 
swore  that  he  could,  it  was  not  error  to  refuse 
the  change. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  243,  251,  252;  Dec.  Dig. 
<S=9l34.] 

3.  Jury  *=>146  —  Seixction  of  Jubt  — Ab 
BKNCE  of  Veniseman— Effect. 

Where  veniremen  failed  to  appear  and  an- 
swer as  their  names  were  called  in  impaneUne 
the  jury,  but  were  later  called  and  examined, 
and  the  defendant  exhausted  only  12  of  his  15 
peremptory  challenges,  there  was  no  error  in 
proceeding  with  the  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  631;   Dec.  Dig.  <S=>146.] 

4.  Cbuunai.  Law  (£=»1121— Atfeal  and  Eb- 
BOB— Mattebs  Reviewable. 

Accused's  bill  of  exceptions  to  an  order 
overruling  bis  motion  for  directed  acquittal  on 
the  ground  that  venne  was  not  shown  presents 
no  question  for  review,  where  the  evidence  on 
that  point  is  not  in  the  biU. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  2938,  2939 ;  Dec.  Dig.  <3=» 
1121.] 

5.  Cbiminai,  Law   «=5»1144  —  Appeal  —  Pbe- 
buuftions. 

Where  the  record  omits  evidence  on  the 
question  of  qualification  of  a  juror,  on  defend- 
ant's exception  to  the  denial  of  his  motion  to 
discharge  the  jury  for  want  of  qualifications  of 
a  Juror  must  be  presumed  to  have  been  proper. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  2736-2764,  2766-2771,  2774- 
2781,  2001,  3016-3037;   Dec.  Dig.  <S=1144.] 
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9.  CBntmAi.  Law  «=382&— Tbiai.  —  Instbuo- 
TioNS— Requests— Sblf-Defenbk. 

Where,  in  a  prosecution  for  murder,  the 
court's  charge  embraced  ever;  proper  question 
of  self-defense,  instructions  on  the  same  question 
requested  by  the  defendant  were  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011 ;   Dec.  Dig.  «=>829.] 

Appeal  from  District  Court,  Freestone 
County;    A.  M.  Blackmon,  Judge. 

Floyd  Thompson  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

Homer  L.  Baughman,  of  Ft  Worth,  for  ap- 
pellant. C.  C.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

PREXDERGAST,  P.  J.  Appellant  was 
cou^icted  of  murder,  and  the  death  penalty 
assessed.  It  Is  unnecessary  to  give  but  a 
brief  statement  of  what  the  evidence,  with 
certainty,  establishes. 

Appellant  was  a  young  negro  man  Just 
about  grown.  He  made  his  home  with  his 
father,  who  was  a  farmer  and  lived  on  a 
tHTtd  several  miles  in  a  southeastern  direc- 
tion from  Fairfield,  the  county  seat  of  Free- 
stone county.  Appellant  seemed  to  have  no 
apedal  business,  bad  no  crop. to  work,  or  at 
least  did  not  work  any  of  his  own.  He  seem- 
ed to  have  worked  around  In  the  neighbor- 
hood, hunted  a  good  deal,  and  loitered  around 
generally.  Deceased,  J.  I.  Casey,  lived  at 
Fairfield.  Some  time  before  the  killing  be 
and  appellant  swapped  horses,  whereby  ap- 
pellant became  Indebted  to  deceased  for  $55, 
and  to  secure  it  gave  deceased  a  mortgage  on 
the  horse  he  at  that  time  got  from  deceased 
and  other  property,  including  a  crop  which 
he  claimed  he  was  to  raise  during  1914.  Just 
before  the  killing,  which  occurred  on  Sunday 
May  24,  1914,  Casey  ascertained  appellant 
had  no  crop  and  was  not  working  any  that 
belonged  to  him.  He  thereupon  on  said 
date  rode  horseback  down  to  see  appellant, 
and  did  see  bim.  He  did  not  find  him  at  his 
father's,  but  at  another  place  a  few  miles 
from  bis  father's.  The  evidence  clearly  jus- 
tified the  Jury  to  believe  that  Casey,  a  few 
days  before,  had  endeavored  to  get  appellant 
to  deliver  said  horse  to  him  in  satisfaction 
of  the  debt,  which  appellant  refused  out- 
rl^t  to  do.  When  Casey  found  him  on  that 
Sunday  morning,  he  induced  bim  to  agree  to 
surrender  the  horse  to  Casey  In  satisfaction 
of  his  debt  and  mortgage.  The  horse  at  the 
time  was  either  at  appellant's  father's  borne 
in  the  pasture  or  in  another  pasture  at  or  ad- 
joining his  f&tber's.  When  appellant  and 
Casey  separated,  Casey  was  horseback,  and 
had  to  ride  around  circuitous  roads  several 
miles  to  reach  appellant's  fatlier's,  which  he 
did,  to  get  the  horse.  Appellant,  however, 
Itelng  afoot,  could  cut  across  the  fields  and 
country,  and  did  do  so,  and  reach  where  the 
horse  was,  traveling  not  so  far,  which  he  did. 
At  the  bouse  where  he  stayed  the  night  be- 
fore, where  Ca.sey  found  bim,  he  had  with 


him  a  big  six-shooter.     Between  there  and 
his  father's  he  had  left  at  a  neigbttor's  a 
shotgun.     In  going  to  where  the  horse  was 
be  took  this  six-shooter  along  with  him,  and 
also  went  by  and  got  his  shotgun,  and  took 
that  toa     When  Casey  reached  his  father's 
to  get  the  horse,  he  found  his  father  and  bis 
father's  wife  at  the  house,  told  them  his  mis- 
sion, and  his  father  went  with  him  In  search 
of  the  horse  wholly  unarmed.    The  testimony 
clearly  Justified  the  Jury  to  believe  that  ap- 
pellant, knowing  Casey  would  hunt  for  the 
horse  In  bis  father's  premises,  would  not  find 
bim  there,  but  would  find  him  in  a  pasture 
of  another  near  by,  secreted  himself  in  an 
old,    abandoned,    vacant    house,    and,    when 
Casey  got  in  shooting  distance  of  him,  fired 
upon  and  killed  him  without  Casey  knowing 
he    was    there   or   intended   any  such  act. 
Casey  was  on  bis  horse  when  he  was  shot 
Appellant  shot  at  him  twice  at  the  time  Id 
quick  succession.    Casey's  horse  ran  some  dis- 
tance when  Casey   was  shot  before  he  fell 
from  the  horse.    The  testimony  also  clenrlf 
authorized  the  Jury  to  believe  and  find  that, 
when  Casey  fell  off  bis  horse  dead,  ttppel- 
lant  in  a  few  minutes  went  up  to  where  his 
body  was  and.  fired  two  other  shots  with  a 
shotgun  in   Casey's  body,  thereby  shooting 
off  practically  the  whole  of  his  face  and  all 
of  bis  teeth  ont,  and,  as  SMue  of  the  wit- 
nesses   said,   nearly   shooting  bis   head   off. 
Ue  then  carried  the  body  across  a  fence  into 
a  pasture  where  there  was  a  considerable 
pool  of  water.    He  tied  a  rope  around  the 
neck  of  deceased  and  around  the  horn  of  the 
saddle  on  the  horse  of  deceased,  and  dragged 
the  body  some  distance  to  this  pool  of  wa- 
ter, and  then  dumped  the  body  Into  the  pool, 
where  the  body  sank  out  of  sight     He  then 
hid  both  bis  pistol  and  shotgun  in  the  woods 
near  where  the  killing  occurred,  where  they 
were  both  found  by  the  state's  witnesses  and 
ofllcers,  identified  an^  Introduced  in  evidence 
on  the  trial  of  the    cause.    Where  all  these 
things   occurred   was   a   somewhat  seclnded 
place  and  in  the  woods.     In  these  woods  at 
the    time    appellant    tied    and    secreted  de- 
ceased's  horse,    and    kept    him    there  until 
some  time  that  nlgtat,  when  be  got  on  bim 
and  rode  him  several  miles  in  an  attempt 
to  escape,  and  then  tarned  the  horse  loose, 
where  he  was  found  by  a  neighbor  the  next 
morning.     Ai^)ellant  fied  and  evaded  arrest, 
although  diligent  search  was  made  for  him, 
until  perhaps  about  the  1st  of  January  fol- 
lowing when  he  was  found  at  Ft  Worth, 
going   under   an   assumed    name,    arrested, 
Identified,  and  taken  back  to  Freestone  coun- 
ty, where  this  trial  occurred. 

When  Casey  did  not  return  home  that  Sun- 
day night  his  wife  became  uneasy,  and  noti- 
fied the  ofllcers  and  friends  of  her  fear  that 
he  bad  been  foully  dealt  with.  Hie  officers 
and  citizens  in  the  community  near  where 
the  killing  occurred,  of  course,  became  arous- 
ed, and,  in  different  bodies,  began  searching 
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for  Casey,  but  did  not  find  Ms  body  until 
some  time  Monday.  When  Casey  left  home 
be  bad  $30  or  $4a  Wlien  his  body  was 
fonnd  his  pockets  had  been  tnmed  Inside  out, 
and  no  money  could  be  fonnd.  The  neighbors 
and  officers  then  began  a  search  over  the 
whole  coounnnlty  for  appellant,  but  did  not 
And  him.  Among  other  negroes,  they  arrest- 
ed bis  fitttaer  and  confined  him  and  them  in 
Jail  for  awhile.  It  seems  after  an  investiga- 
tion they  turned  him  and  all  the  others  out, 
and  became  satisfied  that  appellant  was  the 
guilty  party.  Sttll  later  his  father  was  kill- 
ed. On  the  trial  appellant  claimed  that  he 
first  shot  Casey  or  at  him  twice  in  self-defense, 
and  tliat  his  father,  not  he,  afterwards  went 
to  tl>e  t>ody  of  Casey  where  it  bad  fallen  and 
shot  tbe  shotgun  into  Us  body,  with  the  re- 
sult as  described,  and  that  his  father,  and 
not  he,  dragged  the  body  and  put  it  in  the 
pool  of  water.  His  claimed  self-defense  was 
submitted  by  the  court's  charge  In  the  moat 
favorable  light  to  him,  and  the  Jury  found 
against  him,  as  they  unquestionably  should 
have  done  under  the  circumstances.  The 
state  also  clearly  disproved  that  his  father 
shot  the  last  two  shots  into  the  body  of  de- 
ceased, and  that  his  father  dragged  the  body 
and  put  it  In  the  pool,  but,  on  the  contrary, 
established  with  certainty  that  he,  and  not 
bis  father,  did  this.  He  fled  the  country; 
bis  fattier  did  not  Appellant,  as  stated,  was 
arrested  about  January  1,  1915,  taken  back 
to  Fairfield,  placed  in  Jail,  and  kept  there 
until  his  trial  occurred  on  April  22,  1915. 

[1]  When  the  case  was  called  for  trial  ap- 
pellant made  a  motion  to  change  the  venue. 
Wlien  this  was  presented,  the  state  asked 
for  time  to  file  a  contest,  which  the  court  al- 
lowed. It  seems  the  contest  was  not  at  first 
sworn  to.  ViTien  this  was  shown,  the  state 
again  asked  the  court  for  time  to  do  this, 
which  the  court  granted.  There  was  no  er- 
ror in  the  court's  action,  and  no  possible 
injury  to  appellant  is  shown  by  his  action. 
Baw  T.  State,  33  Tex.  Cr.  K.  24,  24  S.  W.  293. 

[2]  The  court  then  heard  the  testimony  on 
bis  said  motion.  He  Introduced  but  a  few 
witnesses.  Only  one  of  the  witnesses  on  this 
bearing  testified  that,  in  his  opinion,  appel- 
lant could  not  get.  a  fair  and  Impartial  trial ; 
while  another  one  of  his  witnesses  as  dis- 
tinctly swore  the  reverse.  The  state  intro- 
duced more  than  a  dozen  witnesses,  all  of 
whom  testified  the  reverse  of  appellant's 
contention.  There  can  be  no  question  but 
tbat  the  state  proved  the  reverse  of  appel- 
lant's contention,  and  the  Judge,  under  the 
evidence,  without  doubt,  correctly  overruled 
Ms  notion  for  a  change  of  venue  and  all 
the  questions  incident  thereto. 

[3]  During  the  progress  of  impaneling  the 
Jury  several  veniremen  failed  to  appear  and 


answer  when  their  names  were  called.  Ap- 
pellant, in  effect,  thereupon  objected  to  pro- 
ceeding further  until  these  absent  venire- 
men were  produced  In  the  order  In  which 
their  names  appeared  on  the  list  The  court. 
In  approving  appellant's  bUl  on  this  subject, 
stated  that  in  each  instance  the  court  or- 
dered an  attachment  for  the  Juror,  and  that 
later  each  of  the  Jurors  who  were  absent 
when  their  names  were  called  were  produc- 
ed and  passed  upon  in  the  usual  way ;  that 
the  defendant  exhausted  but  12  of  Us  15 
peremptory  challenges.  As  held  in  all  the 
cases,  unnecessary  to  collate,  the  court's  ac- 
tion was  correct  and  presented  no  error 
whatever. 

[4]  When  the  state  closed  its  evidence  in 
chief,  appellant  made  a  motion  for  an  in- 
structed acquittal,  because  the  state  had  not 
proved  venue.  The  bill  in  no  way  states 
what  this  evidence  was,  and  is  wholly  In- 
sufficient on  that  account  to  present  any  er- 
ror. However,  the  evidence  as  a  whole, 
without  any  question,  was  clearly  sufllcient 
to  prove  venue.  Besides,  one  witness  swore 
positively  the  killing  occurred  in  Freestone 
county. 

[6]  Appellant  also  made  a- motion,  it  seems 
after  the  Jury  had  been  duly  organized  and 
the  trial  proceeded  with,  to  discharge  the 
Jurors  and  Jury  because  he  claimed  that  one 
of  them  was  not  a  qualified  Juror.  The  court 
heard  evidence  on  this  subject  and  overruled 
bis  motion.  What  that  evidence  was  Is  in 
no  way  disclosed  by  the  record.  Doubtless, 
if  it  had  been,  it  would  have  clearly  required 
the  court  to  overrule  the  motion.  We  must 
presume,  under  the  law,  that  tlie  court's  ac- 
tion was  correct 

[I]  Appellant  requested  several  special 
charges  on  the  subject  of  bis  claimed  self- 
defense.  The  court  correctly  refused  to  give 
any  of  them  because,  as  stated  by  the  Judge, 
his  main  charge  embraced  every  question  on 
the  subject  which  was  necessary  or  proper 
for  the  court  to  give.  We  think  it  entirely 
unnecessary  to  copy  any  of  his  special  charges 
or  that  of  the  court  for,  as  stated  above,  the 
court  submitted  his  claimed  self-defense  in 
a  most  favorable  light  to  him  on  every  point 
which  the  evidence  would  have  authorized  or 
suggested. 

This  being  a  death  penalty  case,  we  have 
given  the  record,  the  Statement  of  facts,  and 
appellant's  brief  thorough  consideration. 
We  think  the  eridence  establishes  without 
any  sort  of  doubt  appellant's  gutit ;  that  the 
case  was  in  every  way  fairly  and  carefully 
tried  wtthout  any  error  against  him  having 
t>een  committed. 

It  is  therefore  our  duty  to  affirm  the  case, 
which  we  do. 
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DODD  T.  STATE.     (Ko.  3720.) 

(Coort  of  Criminal  Appeals  of  Texaa.    Oct  20, 
1915.) 

1.  Cbhonai.  IiAW  4=»106&— Afteait-Fhiau- 

TT  OF  JUDOIOENT. 

No  appeal  can  be  taken  in  criminal  cases 
until  sentence  is  pronounced,  since  sentence  is 
the  final  judgment. 

[Ed.  Kote. — For  other  cases,  see  Criminal 
Law,  Cent.  Dif.  U  2691-2699 ;    Dec.  Di«.  «=» 

2.  CBDdNAi;  Law  (3=>1023  —  Judouxrt  and 
Sbntencb— Entet  iw  Vacation. 

Where  accused  gave  notice  of  appeal,  be- 
fore sentence,  and  the  court  then  adjourned  and 
the  judge  sentenced  the  defendant  In  vacation, 
the  sentence  is  not  a  final  judgment,  upon  whicli 
an  appeal  can  be  rested,  since  the  judge  in  vaca- 
tion is  not  authorized  to  pronounce  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $$  25S3-2598;  Dec.  Dig.  <3=» 
1023.] 

Appeal  from  District  Court,  Hunt  Coon- 
tj ;  Wm.  Plerson,  Judge. 

Jim  Dodd  was  convicted  of  burglary,  and 
be  appeals.    Appeal  dismissed. 

O.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 
Staite. 

DAVIDSON,  J.  Appellant  was  convicted 
at  burglary,  his  punishment  being  assessed 
at  two  years'  confinement  In  the  penltoi- 
tlary. 

[1, 21  The  term  of  court  at  which  appellant 
was  tried  adjourned  without  a  sentence.  In 
vacation  and  in  chambers  the  judge  entered 
the  sentence.  This  under  our  statute  is  the 
final  Judgment,  and  an  appeal  to  this  court 
cannot  lie  until  sentence  has  been  prmiounc- 
ed.  Sentence  must  be  pronounced  during 
the  term  of  the  court  at  which  the  judgment 
is  rendered,  or,  if  not  then  done,  at  a  subse- 
quent term  of  the  court.  The  court  cannot 
sentence  a  defendant  In  vacation.  When 
court  adjourned  his  authority  over  the  case 
ceased,  where  notice  of  appeal  had  been 
given  to  this  court,  except  in  cases  specially 
provided  by  statute.  This  pronouncing  of 
sentence  is  not  authorised  in  vacation,  nor 
Is  It  aiuthorfzed  at  any  time  except  during  a 
term  of  the  court.  The  Assistant  Attorney 
General  moves  to  dismiss  the  appeal  for  this 
reason,  and  it  must  be  sustained. 

The  appeal  therefore  is  dismissed. 


LONO  V.  STATE.     (No.  8673.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  IS, 
1916.) 

Cbivihai,  Law  $=9938— Nkw  TbiaI/<-Nbwlt 
Discovered  Evidence. 

Upon  bis  trial  for  seduction,  which  resulted 
In  a  conviction,  defendant's  sole  defense  was 
that  prosecutrix  was  not  chaste  at  the  time  of 
the  alleged  seduction.  On  the  trial  the  witness- 
es, being  excluded  under  the  rule,  a  bystander 
who  had  heard  the  evidence  afterwards  volun- 
teered that  he  bad  seen  prosecutrix  in  an  act 
of  sexual  intercourse,  but  bis  evidence  was  not  1 


taken,  when  he  was  called,  because  of  a  misun- 
derstanding between  court  and  counsel  as  to  the 
court's  decision  as  to  the  effect  of  the  rule. 
Aside  from  one  witness,  who  testified  to  inter- 
course with  the  prosecutrix,  but  was  stroivgiT 
discredited,  there  was  no  evidence  of  uncbastitf. 
Defendant  moved'  for  a  new  trial  for  newly  dis- 
covered evidence  of  other  acta  of  intereoarae 
which  corroborated  the  witness  who  testified. 
Defendant  swore  that  he  had  no  notice  of  the 
existence  of  the  new  testimony.  Held,  that  a 
new  trial  should  have  been  granted,  since  all 
such  evidence  was  difficult  of  discovery,  bears 
directly  on  the  issue,  and  its  weight  and  credit 
are  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lsw,  Cent  Dig.  {{  2306-2315,  2317;  Dec  Dig. 
«=5938.] 

Prendergast,  P.  3,,  dissenting. 

Appeal  from  District  Court,  Franklin 
(Jounty;  J.  A.  Ward,  Judge. 

Dan  Long  was  convicted  of  seduction. 
From  a  Judgment  overruling  his  motion  for 
new  tried  (or  newly  discovered  evidence  he 
appeala    Reversed. 

R.  T.  Wilkinson,  H.  L.  Wilkinson,  L  W. 
Davidson,  and  B.  O.  Shurtlefl!,  all  of  Mt. 
Vernon,  and  C.  E.  Sheppard,  of  Sulphur 
Springs,  for  appellant  C.  C.  McDonald, 
Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
seduction,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  state  peniten- 
tiary. 

Miss  Ethel  Hightower,  the  alleged  seduced 
young  lady,  by  her  testimony  makes  a  plain 
case  of  seduction.  She  is  fully  corroborated 
as  to  the  promise  of  marriage  and  act  of 
Intercourse,  Jim  Williams  testifying  that  ap- 
pellant had  admitted  to  him  he  was  engaged 
to  marry  Miss  Hightower  during  the  Christ- 
mas holidays,  and  also  had  admitted  the  actu 
of  Intercourse.  Appellant  did  not  testify, 
nor  ofter  any  proof  tending  to  disprove  tliis 
state  of  facts,  but  rested  his  defense  on  the 
proposition  that  Miss  Bightower  was  not  a 
chaste  and  virtuous  woman  at  the  time  he 
carnally  imew  her.  The  evidence  makes  a 
plain  case  of  seduction — acts  of  Intercourse, 
while  appellant  was  engaged  to  marry  the 
young  lady,  she  yielding  her  virtue  out  of 
love  and  affection  for  appellant,  having  im- 
plicit faith  and  confidence  in  him. 

There  are  many  errors  assigned,  but 
after  a  careful  review  of  the  record  we  are 
of  the  opinion  that  none  of  them  present 
error,  unless  it  be  that  the  court  erred  in 
refusing  to  permit  the  witness  Leroy  Davis 
to  testify,  and  erred  in  refusing  to  grant  a 
new  trial  on  account  of  newly  discovered 
testimony.  As  said  before,  the  defense  of 
defendant  was  that  Miss  Hightower  was  not 
a  chaste  and  virtuous  woman  at  the  time 
he  had  carnal  knowledge  of  her.  When  the 
case  was  called  for  trial,  the  rule  was  de- 
manded. The  court  notified  counsel  they 
must  call  all  their  witnesses,  as  he  would 
strictly  enforce  the  rule.    Leroy  Davis  had 
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not  been  summoned  aa  a  witness,  and  be  was 
sot  called,  sworn,  and  placed  under  the  rule. 
He  remained  in  the  courtroom  and  heard  the 
witnesses  testify  until  the  evening  recess. 
It  was  made  plain  .by  the  testimony  by  this 
time  that  the  defense  of  appellant  was  that 
Miss  Hl£htower  had  been  guilty  of  acts  of 
intercourse  with  other  men  prior  to  the  time 
that  appellant  had  become  engaged  to  marry 
her.  During  the  evening  recess  Lerby  Davis 
approached  appellant's  counsel  and  told  him 
that  about  three  years  before  the  trial,  on  a 
certain  Sunday  night,  on  the  road  between 
Mt  Vernon  and  Purley,  he  saw  Thurman 
Davis  and  Ethel  Hlgbtower  have  sexual  In- 
tercourse with  each  other.  When  court  con- 
vened for  the  night  session,  appellant's  coun- 
sel explained  the  facts  to  the  court  and  call- 
ed the  witness.  Appellant  insists  he  then 
called  blm  to  testify,  and  otTered  him  as  a 
witness.  The  court  states  he  thought  coun- 
sel was  calling  the  witness  to  have  him  plac- 
ed under  the  rule,  and  that  he  swore  the 
witness,  and  ordered  him  to  go  out  under  the 
mle.  It  is  undisputed  that  at  this  time  the 
state  objected  to  Leroy  Davis  testifying,  and 
the  court  called  counsel's  attention  to  the 
fact  that  at  the  beginning  of  the  trial  he  had 
stated  the  mle  would  be  strictly  enforced. 
Counsel  received  the  impression  that  the 
court  sustained  the  objection  made  by  the 
state.  The  court  says  he  did  not  so  intend 
his  remarks,  but  expected  the  witness  to  be 
again  called,  when  be  would  rule  on  whether 
or  not  be  would  be  permitted  to  testify,  after 
preliminary  investigation.  The  witness  did 
not  testify,  and  was  not  again  called.  As 
during  the  trial  no  witness  bad  testified 
about  whether  or  not  Thurman  Davis  had 
ever  had  sexual  intercourse  with  Miss  High- 
tower,  and  the  witness'  testimony  being  on 
a  most  material  issue  in  the  case,  it  would 
have  been  error  to  bare  refused  to  permit 
him  to  testify.  If  be  bad  heard  witnesses 
testify  In  regard  to  what  he  would  be  called 
upon  to  testify  In  regard  to,  and  bis  testi- 
mony be  of  a  supporting  nature,  a  dlfTerent 
issue  would  be  presented.  But  his  testimony 
tliat  he  proposed  to  give  was  as  to  a  new  al- 
leged ^act,  about  which  no  witness  had  been 
questioned,  and  under  the  circumstances 
shown  by  this  record,  it  is  apparent  that  ap- 
pellant was  deprived  of  testimony  material 
to  bis  defense,  as  the  court  contends,  through 
misapprehension  of  his  counsel  of  the  court's 
ruling.  The  affidavit  of  the  witness  accom- 
panies the  record  that  he  would  have  so  tes- 
tified bad  be  been  permitted  to  do  so. 

Again,  attached  to  the  motion  for  a  new 
trial  Is  the  affidavit  of  Will  McDonald  that 
in  the  fall  of  1912  he  saw  Miss  Hightower 
and  Clyde  Anderson  In  a  buggy  together, 
going  towards  Miss  Higbtower's  home;  that 


in  a  hollow  near  Jack  Ferguson's  he  saw 
them  stop  the  buggy;  that  Miss  Hightower 
was  sitting  on  the  edge  of  the  buggy  seat 
with  her  legs  spraddled  apart,  and  Ander- 
son was  between  her  legs  as  if  they  were  in 
the  act  of  intercourse.  Clyde  Anderson  testi- 
fied on  the  trial  to  an  act  of  sexual  inter- 
course with  Miss  Hightower  at  this  time 
and  place.  The  state  severely  attacked  his 
testimony,  by  offering  testimony  that  Ander- 
son bad  been  paid  |100  to  so  testify,  and 
thus  materially  weakened  his  testimony. 
McDonald's  testimony  would  have  supported 
Anderson's  testimony,  and  had  a  tendency 
to  show  that  Miss  Hightower  was  not  a  vir- 
tuous girl.  Appellant  shows  he  was  not 
aware  of  the  testimony  of  McDonald  until 
after  the  trial,  and  McDonald  says  he  told 
no  one  of  what  be  had  seen  until  after  the 
trial. 

Guy  Barrett  attaches  an  affidavit,  in  whicb 
be  says  he  would  have  testified,  if  called  as 
a  witness,  that  he  was  with  Miss  Hightower 
at  a  picnic  at  Clearwater  in  1912,  and  on  the 
way  home  they  went  out  Into  the  bushes  and 
engaged  in  an  act  of  sexual  intercourse. 
Sudi  testimony  as  this  one  cannot  ascertain 
unless  it  is  voluntarily  told.  Appellant 
swears  positively  he  was  in  possession  of  no 
information  that  would  have  put  him  on  no- 
tice that  McDonald  and  Barrett  would  have 
so  testified. 

The  state  offered  rebuttal  affidavits  which 
would  have  a  strong  tendency  to  show  that 
the  testimony  of  Barrett  and  McDonald  is 
unworthy  of  credit,  and  the  court  was  au- 
thorized to  take  this  Into  consideration  in 
passing  on  the  motion  for  new  trial.  But  it 
strikes  us,  as  appellant  on  the  trial  was  de- 
prived of  tbe  testimony  of  Leroy  l^avls,  and 
these  two  new  witnesses  come  forward  now 
and  say  they  would  testify  to  facts  which 
would  support  the  defensive  theory  of  ap- 
pellant, that  he  should  have  been  granted  a 
new  trial. 

The  sole  issue,  as  made  by  appellant  on 
the  trial,  was  that  Miss  Hightower  was  not 
a  virtuous  female.  All  this  testlmcmy  bears 
directly  on  that  issue,  and  it  is  tliat  charac- 
ter of  testimony  one  would  have  no  notice 
of  until  informed  of  it 

As  before  said,  we  do  not  think  tbe  other 
assignments  present  error,  but,  taking  the 
view  of  this  newly  discovered  testimony  that 
we  do,  and  that  In  this  state  the  credit  to  be 
given  a  witness,  and  the  weight  to  be  given 
his  testimony,  is  a  question  for  the  Jury  and 
not  the  court,  we  are  of  the  opinion  the  court 
erred  In  not  granting  a  new  trial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

PRENDEBOAST,  P.  J.,  dissents. 
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DICKIE  T.   STATE.     (No.  3700.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
191S.) 

ASBAVVT  AND  BAirKBT  «S»81— PBOSKCUTIOK— 

Evidence. 
Evidence  held  to  warrant  a  conviction  of 
assault. 

[Kd.  Note.— For  other  cases,  see  Assault  and 
Batter?,  Cent.  Dig.  i  136;  Dec  Dig.  «s>91.] 

Appeal  from  Throckmorton  County  (3oart: 
B.  F.  Thorp,  Judge. 

A.  Dickie  was  convicted  of  simple  assault, 
and  he  appeals.     Affirmed. 

T.  J.  Wright,  of  Throckmorton,  for  appel- 
lant C.  C.  McDonald.  Asst  Atty.  Geo.,  for 
the  State. 

HARPER,  J.  AppeUant  was  convicted  of 
a  simple  assault,  and  bis  punishment  as- 
sessed at  a  fine  of  |5v  There  were  no  ex- 
ceptions reserved  to  the  Introduction  of  tes- 
timony, and  no  exception  reserved  to  the 
charge  of  the  court  as  given.  The  only 
special  charge  requested  was  given.  So  the 
only  question  we  can  pass  on  is  the  suffi- 
ciency of  the  testimony. 

Jim  Woodard  testified  that  appellant  came 
to  the  farm  where  he  was  at  work  (he  being 
a  tenant  of  appellant)  and  began  a  ccmver- 
sation  about  some  differences  between  them. 
After  iwsslng  a  few  words,  he  says  appel- 
lant said  to  him,  "If  you  will  come  across  the 
fence  I  will  stamp  hell  out  of  you;"  that  he 
started,  when  appellant  struck  at  him  with 
a  club  about  four  feet  long  and  as  large  as 
his  arm.  If  the  Jury  believed  this  state  of 
facts,  it  constituted  an  assault.  Of  course, 
appellant's  testimony  presents  an  entirely 
ditterent  state  of  case;  but  the  defense's  is- 
sues were  presented  in  language  chosen  by 
appellant,  the  court  giving  the  special  charge 
requested. 

The  Judgment  is  affirmed. 


MUNOZ  V.  STATE.     (No.  8710.) 

(Court  of  Criminal  Apneals  of  Texas.    Oct  20, 
1915.) 

1.  Criminal  Law  «=»1054— Appeaj^— Exczp- 

TIO  N  8— NECESSITT  . 

The  court  on  appeal  cannot  review  the  ad- 
mission of  evidence,  alleged  as  ground  for  a 
new  trial,  to  which  no  exceptions  were  preserv- 
ed on  the  trial  below. 

fEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2662-2664 ;  Dec.  Dig.  <S=» 
1054.] 

2.  Cbiminai,  Law   «=>762— Trial— Insteuo- 
TiONS— Opinion  of  Court. 

An  instruction  that  appellant  "stands  charg- 
ed by  indictment  with  the  offense  of  the  murder 
of  S.  G.,  allef^ed  to.  have  been  committed  by 
him."  does  not  susrgest  to  the  jury  the  opinion 
of  the  court  that  the  defendant  was  guilty. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Die.  f$  1731.  1750,  1754,  1758, 1759, 
1769;   Dec.  Dig.  «=762.] 


8.  Criminal  Law  €=»1137— Trial— Instruc- 
tions—Ibtvited  Error. 

Where  the  court  on  defendant's  request, 
charges  that  his  failure  to  testify  shall  not  b« 
taken  as  a  circumstance  against  him,  defendant 
cannot  show  error  in  the  invited  charge. 

[Ed.  Note. — For  other  cases,  see  OimintI 
Lew,  Cent  Dig.  M  S007-<8010;  Dec.  Dig.  «=> 
1137.] 

Appeal  from  District  Court,  Atascosa  Coun- 
ty ;   F.  O.  Chambliss,  Judge. 

Romaldo  Munoz  was  convicted  of  mnr- 
der,  and  he  appeals.    Affirmed. 

C.    CL    McDonald,    Asst    Atty.    Gen,  for 

the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at 
25  years'  confinement  in  the  state  peniten- 
tiary. 

[1]  As  there  was  no  exception  reserved  to 
the  introduction  of  the  testimony  of  the  wit- 
ness John  Slonischlnskie,  the  complaint  in 
regard  to  same,  in  the  motion  for  new  trial, 
does  not  present  the  matter  in  a  way  we 
can  review  the  action  of  the  court 

[2]  In  the  beginning  pexagraph  of  the 
charge  of  the  court  he  informed  the  Jury 
that: 

"Appellant  stands  charged  by  indictment  with 
the  offense  of  the  murder  of  i^npriano  Gonzales, 
alleged  to  have  been  committed  by  bim." 

This  does  not  suggest  to  the  Jury  that  in 
the  opinion  of  the  court  appellant  was  guil- 
ty, as  contended  in  the  complaint,  of  the 
charge. 

[3]  As  a|^>ellant  reqmested  the  court  to  in- 
struct the  Jury  that  his  failure  to  testify 
should  not  be  taken  as  a  circumstance  against 
him,  certainly  the  court  so  doing  presents 
no  error. 

The  Judgment  Is  affirmed. 


LUTTRELL   v.  STATE.     (No.  3720.) 

(Court  of  (Triminal  Appeals  of  Texas.    Out  20, 

1815.) 
Intoxicating  Liquors  «=»236— PBoniBrrio.N 
Territory  —  Pubsuinq   Occupation— Evi- 
dence. 
Evidence,   on   a  prosecution    for  punming 
the  budiness  of  selling  intoxicating  hquor  in 
prohibition  territorj',  held  to  support  a  convic- 
tion, especially  when  aided  by  plea  of  guilty. 

[Ki.  Note. — For  other  cases,  see  Intoxicating 
Lfqnors,  Cent  Dig.  §{  300-822;  Dec.  Dig.  4=» 
236.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;   Ben  H.  Denton,  Judge. 

Hugh  Luttrell  was  convicted,  and  appeals. 
Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  3.  Appellant  was  convicted  of 
the  offense  of  pursuing  the  occupation  of 
selling  intoxicating  liquors  In  prohibition  ter- 
ritory.    He  entered   a  plea  of  guilty,  and 
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asked  that  his  sentoice  be  suspended.  The 
jury  declined  to  do  so,  but  on  the  other  hand 
recommended  it  be  not  suspended.  He  ap- 
pealed the  case,  and  now  insists  the  testi- 
mony is  InsuflBlcleat  to  support  a  verdict 
Will  Webb  says  be  w«it  to  Dallas  and 
brought  back  and  delivered  to  appellant  two 
cases  of  whisky,  and  a  barrel  of  beer — $61 
worth.  Tiff  Oordon  also  testifies  to  the  same 
fact  W.  A,  Carey,  M.  A.  Townsend,  and 
others  testify  to  purchasing  beer  and  whisky 
from  appellant  at  his  cold  drink  stand.  Dep- 
uty Sheriff  Mitchell  testifies  to  raiding  ap- 
pellant's place  of  business  and  finding  over 
200  pints  of  whisky,  150  quarts  of  whisky, 
and  a  large  amount  of  beer  in  bottles. 

The  evidence  supports  the  verdict,  especial- 
ly when  aided  by  the  plea  of  guilty. 

The  Judgment  Is  affirmed. 


UILES  T.  STATE.     (No.  8727.) 

(Court  of  (Mminal  Appeals  of  Texas.    Oct  20, 

1915.) 

1.  WxAPONS  €=»17  —  CARjmNa  Weapons— 
Pbosecution — Instructions. 

Defeadant  charged  with  carrying  a  pistol, 
produced  evidence  that  the  pistol  was  defective, 
and  that  it  could  not  be  fired,  and  requested  an 
instruction  that  if  the  jury  so  believed,  they 
should  acquit  him.  The  judge  refused  in  any 
way  to  submit  the  issue  thus  made.  Held, 
that  the  question  wag  for  the  jury,  and  refusal 
to  submit  it  to  the  jury  was  error. 

[Kd.  Note. — For  other  cases,  see  Weap<»iB, 
Cent  Dig.  H  20,  2^-33;   Dec  Dig.  «=17.I 

2.  WKAFORS    «=s>8  — GABBTINa    PiBTOia— Dk- 

ixcnvK  PisToi.. 
It  is  not  an  offense  to  carry  a  pistol  ei- 
ther so  defectively  manufactured  or  in  such  bad 
npair  that  it  cannot  be  fired  at  alL 

[Ed.  Note. — For  other  cases,  see  Weapons, 
(Tent  Dig.  |  7;    Dec  Dig.  «=38.] 

Appeal  from  Ellis  County  Court;  W.  M. 
Tidwell,  Judge. 

Lee  Miles  was  convicted  of  carrying  a 
pistol,  and  appeals.  Reversed  and  remanded. 

J.  C  Liumpkins,  of  Waxahachle,  for  ap- 
pellant O.  C.  McDonald,  Asst  Atty.  Gea, 
tor  the  Stat& 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  carrying  a  pistol,  and  fined  $100. 
The  testimony  showed  he  carried,  -at  the 
time  alleged,  what  all  the  witnesses  called  a 
pistol,  and  so  did  he.  He  and  other  wit- 
nesses further  testified  that  it  would  not 
shoot  and  could  not  be  made  to  shoot,  and 
that  they  had  both  before,  and  about  the 
time  he  was  charged  with  carrying  it,  and 
soon  afterwards,  tried  time  and  again  to 
shoot  it,  but  it  would  not  shoot  and  could 
not  be  made  to  shoot;  that  the  plunger  was 
so  short  it  would  not  strike  the  cap  and  ex- 
plode the  cartridge. 

[1]  Appellant,  in  due  time,  pr^mred  in 
writing  and  presented  to  the  Judge  special 
charges,  submitting  to  the  Jury,  in  effect 
that  If  they  believed  from  the  evidence  the 


pistol  was  so  defective  in  the  particular 
claimed  that  it  could  not  be  fired  or  dis- 
charged, and  could  not  be  used  for  the  pur- 
pose for  which  pistols  are  manufactured  and 
sold,  to  acquit  him.  The  Judge  refused  all 
his  special  charges  submitting  this  issue, 
and  expressly  refused  to  submit  that  issue 
at  all.  Appellant  timely  excepted  to  the 
court's  charge  and  to  the  court's  refusal  to 
give  any  of  his  said  charges,  by  proper  bills. 
It  may  be  the  Judge  did  not  believe  appel- 
lant and  Ills  witnesses  on  this  point  as  the 
pistol  was  itself  introduced  in  evidence,  and 
it  may  be  the  Jury  also  might  not  have  be- 
lieved them.  However,  we  believe  it  was 
necessary  for  the  court,  by  proper  charge,  to 
submit  the  question  to  the  Jury  for  them  to 
decide  it  He  could  not  do  so  himself,  what- 
ever his  belief  as  to  the  facts. 

fl]  Possibly  this  exact  question  has  not 
been  before  decided  by  this  court,  but  the 
decisions  are  that  it  is  not  an  offense  to  car- 
ry a  pistol  if  it  is  so  out  of  repair  tliat  it 
cannot  be  fired  at  ail,  and  this.  It  seems, 
would  include  the  fact,  if  so,  that  it  was  so 
defectively  manufactured  that  it  could  not 
be  fired  at  alL  Cook  v.  State,  11  Tex.  App. 
19;  Blackburn  v.  State,  58  Tex.  Cr.  R.  48, 
124  S.  W.  666;  Parris  v.  State,  64  Tex.  Cr. 
R.  630,  144  S.  W.  249.  Other  cases  are  to 
the  same  effect  It  was  not  held,  nor  in- 
tended to  be  held  otherwise,  in  Steele  v. 
State,  73  Tex.  Cr.  R.  352,  166  S.  W.  511. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


Ex  parte  LONG.     (No.  8714.) 

(Court  of  Criminal  Appe.il8  of  Texas.    Oct  13, 
1915.    Rehearmg  Denied  Nov.  3,  1915.) 

1.  Habeas  Cobpds  «=»85— Peocbedinos— Nb- 

CEHSIT7  OF  Evidence. 

No  evidence  being  offered  to  sustain  tne  al- 
legations of  applicant  for  writ  of  habeas  corpus, 
it  must  be  presumed  that  the  judgment  eom- 
mitting  bim  for  contempt  was  correct. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  il  77,  78;    Dec  Dig.  <e=»85.] 

2.  Habeas  Corpus  ^»113  —  State:ment  of 
ITacts. 

A  transcript  of  the  stenographer's  notes  at- 
tached to  an  application  fur  writ  of  habeas  cur- 
pus,  not  being  agreed  to  by  the  attorneys  nor 
approved  by  the  judge  as  a  stetement  of  facts, 
cannot  be  considered  as  such. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Ctent  Dig.  S§  lO'.ri-llS ;   Dec.  Dig.  <8=»113.J 

Original  habeas  corpus  proceeding  by  W.  3. 
Long.    Applicant  remanded  to  custody. 

T.  C.  Hutehlngs,  of  Mt  Pleasant,  for  ap- 
plicant C.  O,  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

PRENDERGAST,  P.  J.  In  vacation  Long 
applied  to  one  of  the  Judges  of  this  court 
for  a  writ  of  habeas  corpus,  alleging  that  he 
was  illegally  restrained  of  his  liberty,  in  that 
in  substence,  the  court  required  him,  as  a 
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witness  In  the  trial  of  a  felony  case  against 
another,  to  answer  certain  questions  "Tes" 
or  "No,"  when  he  claimed  that  he  did  not  re- 
member and  coald  not  so  answer.  The  ap- 
plication was  granted,  and  the  cause  set  down 
for  hearing  by  the  court  on  the  6th  inst.  The 
sherur,  who  had  custody  of  I>ong  when  the 
writ  was  granted,  duly  made  his  return 
thereon,  showing  that  be  held  him  in  custody 
by  virtue  of  a  proper  process  and  Judgment 
of  the  district  court  of  Titus  county  in  Oiree 
separate  and  distinct  Judgments  at  different 
times,  copies  of  which  Judgments  he  attach- 
ed, and  which  show  that,  in  the  trial  of  a 
felony  case  against  Wert  McOee  in  that 
court,  Long  was  duly  sworn  as  a  witness  for 
the  state,  and  was  properly  asked  by  the 
state's  attorney  if  he  had  seen  said  McOee 
on  the  date  that  McGtee  was  alleged  to  have 
sold  him  whisky;  that  he  stated  he  did  not 
remember,  and  then  he  was  asked  if  he  had 
bought  any  whisky  from  Wert  McGee  in  said 
county  on  that  date,  and  that  he  answered 
that  he  did  not  remember ;  that  the  Jury  was 
retired,  and  the  court  admonished  him  that 
he  must  answer  the  question  "Tes"  or  "No," 
and  when  the  Jury  was  brought  back  he  was 
again  asked  the  questions,  and  the  court,  in 
the  Judgment,  stated: 

"And  the  said  witness  refused  to  answer  the 
■aid  question  and  willfully  evaded  the  same," 
and  "the  court  then  and  there  heard  other  evi- 
dence as  to  the  matter,  and  was  and  is  now  of 
the  opinion  that  the  said  witness  willfully  and 
dtJiberately  refused  to  answer  the  said  que»- 
tions,  and  was  then  and  there  and  now  is  guilty 
of  willful  contempt  of)  court  committed  In  the 
immediate  presence  of  the  court" 

— and  thereupon  adjudged  him  guilty  of  con- 
tempt of  court,  and  properly  in  the  Judgment 
ordered  that  be  be  punished  therefor  by  con- 
finement in  the  Jail  for  three  days  and  a  fine 
of  $100,  and  until  he  should  pay  the  fine  and 
ooeta 

11]  No  evidence  whatever  was  offered  or 
heard  by  this  court  to  sustain  applicant's  al- 
legations for  the  writ  of  habeas  corpus.  It 
has  been  uniformly  and  many  times  held  by 
this  court  that  under  the  circumstances  this 
court  must  presume,  and  will,  and  does,  tliat 
the  Judgment  of  the  lower  court  was  correct. 
We  cite  only  some  of  the  cases.  Ex  parte 
Nam,  59  Tex.  Cr.  R.  140,  127  S.  W.  1031;  Ex 
parte  Thomas,  65  Tex.  Cr.  R  633,  145  S.  W. 
601;  £z  parte  Basham,  65  Tex.  Or.  B.  637, 
146  S.  W.  610;  Ex  parte  Northern,  63  Tex. 
Cr.  R  275,  140  S.  W.  05. 

[2]  There  is  attached  to  Long's  application 
for  the  writ  of  habeas  corpus  what  purports 
to  be  a  transcript  of  the  stenographer's  notes 
of  the  testimony  and  the  proceedings  of  the 
court  at  the  respective  times  he  was  adjudged 
guUty  of  contempt  and  ordered  confined  and 
fined  therein  as  stated.  This  stenographer's 
transcript  is  in  no  way  agreed  to  by  any  of 
the  attorneys  in  the  case,  and  is  not  approved 
in  any  way  by  the  Judge  as  a  statement  of 
facts  in  the  matter.    It  cannot,  therefore,  be 


considered  by  us  as  such.  However,  we 
might  say  that  we  have  read  it,  and,  even  if 
we  could  consider  it,  we  think  it  does  not 
sufficiently  show  that  the  orders  of  the  Judge 
were  not  authorized  or  wrong. 

It  is  therefore  ordered  by  this  court  that 
the  said  Long  be  remanded  to  the  custody  of 
the  sheriff  of  Titus  county,  to  be  held  by 
the  sheriff  in  accordance  with  the  several 
Judgments  of  contempt  against  blm. 


REYNA  et  aL  v.  STATE.    (No.  3699.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1015.) 

LABCBNT  «=>65  —  PBOSECTJTION  —  BVIDBHCE— 
SUFFICIENCT. 

In  a  prosecution  for  cattle  theft,  evidence 
lield  insufficient  to  show  that  defendants  who 
participated  in  the  butchering  of  the  animal  and 
the  carrying  away  of  the  meat  were  guilt;  of 
theft 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §§  152,  164,  166,  leV-lOO;  Dec.  Dig. 
<8=>56.] 

Appeal  from  District.  Court,  Camerm 
County;    W.  B.  Hopkins,  Judge. 

Luis  Reyna  and  another  were  convicted  of 
cattle  theft,  and  they  appeal  Reversed  and 
remanded. 

Webster  &  Green  and  B.  L.  KowalsU,  all 
of  Brownsville,  and  Lyndsay  D.  Hawkins, 
of  Austin,  for  appellanta  C.  O.  McDmald, 
Aast  Atty.  Oen.,  for  the  Stata 

DAVIDSON,  J.  Appellants  were  convict- 
ed of  cattle  theft,  the  punlshmoit  of  Luis 
Ueyna  being  assessed  at  three  yetatf,  and 
that  of  Nicario  Reyna  at  four  years',  conflne- 
meut  In  the  penitentiary. 

The  state's  case,  on  the  point  on  wliidi  tbls 
appeal  hinges,  was  made  by  the  testimony  of 
the  witness  O'Neal.  He  testified  that  the  de- 
fendant Luis  Reyna  and  his  brother  were 
working  for  him  in  his  lettuce  patch;  that 
about  10  o'clock  on  the  morning  of  the  day 
of  the  alleged  theft  a  Mexican  named  Her- 
rera  came  by  where  they  were  at  work  driv- 
ing a  yearling,  which  is  shown  to  be  the  one 
alleged  to  have  been  stolen,  and  that  Luis 
Reyna  went  to  the  fence  and  had  a  short  con- 
versation with  Herrera.  That  evening  the 
two  Keynas  failed  to  return  in  accordance 
with  what  he  said  was  their  contract;  at 
least  Luis  Beyna  had  the  contract  to  haul 
lettuce  for  him  to  the  depot;  that  he  did 
not  return,  and  that  he,  O'Neal,  carried  the 
lettuce  himself.  Subsequently,  in  walking 
across  his  lettuce  patch  or  field,  he  discovered 
suspicious  circumstances,  and  he  went  into 
the  brush  some  distance  away,  and  while  he 
does  not  mention  specifically  these  three  par- 
ties, Herrera  and  the  two  Reynas,  still  the 
idea  is  conveyed  he  saw  them  doing  things 
he  did  not  understand  exactly,  and  he  phoned 
an  officer  at  Brownsville,  who  came  out  In- 
vestigating this  matter,  they  found  where  this 
animal  had  been  butchered,  and  later  Nica- 
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I  rio  Reyna  dlscIoBed  to  the  officers  where  the 
hide  was  burled,  and  he  went  with  them  and 
they  unearthed  the  hlda  It  proved  to  be  the 
bide  of  the  animal  that  Herrera  was  driving 
In  the  morning.  Appellant  Lnis  Reyna  had 
gone  out  there  in  his  wagon,  and  after  the 
animal  was  butchered  the  meat  was  put  in 
bis  wagon  and  hauled  to  his  house  and  put 
nnder  his  shed.  This  was  covered  by  some 
jress  and  wood,  and  it  was  found  In  that  con- 
dition in  the  wagon  bed  by  the  officer.  The 
alleged  owner  Trevlno  testified  he  lived  about 
3%  miles  from  O'Neal's,  and  the  butchering 
was  about  three-quarters  of  a  mile  still  fur- 
Qier  on.  Trevlno  is  the  alleged  owner,  and 
wUle  the  property  did  not  belong  to  him,  the 
evidence  Is  that  he  had  control  and  manage- 
ment of  it,  and  the  ownership,  therefore,  Is 
sufficiently  alleged. 

Lois  Reyna  took  the  stand  In  bis  own  be- 
balf  and  testified  in  opposition  to  O'Neal's 
testimony,  stating  he  did  not  have  a  conver- 
aatlon  with  Eerrera  about  the  anbnal  as  de- 
tailed by  O'Neal,  and  that  he  had  no  contract 
with  Mr.  O'Neal  to  haul  lettuce  for  him,  and 
that  be  worked  for  O'Neal  until  12  or  12:30 
o'clock  and  went  home,  and  that  evening  he 
wanted  some  wood  and  went  out  to  haul  It ; 
that  in  going  along  an  old  road  he  ascertain- 
ed the  fact  that  this  animal  was  being  bntch- 
oed  by  his  brother  and  Herrera,  and  be 
went  where  they  were  and  inquired  why  they 
bad  killed  the  animal.  He  finally  agreed  be 
would  take  the  meat  home,  which  be  did,  by 
placing  it  in  his  wagon,  and  placing  wood  in 
the  wagon  over  the  meat  and  putting  some 
grass  on  the  wood.  O'Neal  testified  that 
yrhea  he  was  going  across  his  lettuce  patch 
be  heard  tills  wagon  and  followed  It,  and  that 
was  the  occasion  of  his  ascertaining  the  fact 
that  the  animal  was  butchered.  This  testi- 
mony would  seem  to  corroborate  Luis  Reyna 
that  he  was  not  present  at  the  time  of  the 
b^lnnlng  of  the  butchering  of  the  animal; 
bot,  under  the  view  we  take  of  this  record, 
this  Is  not  a  very  Important  t&ct,  except.  In 
a  general  way,  that  it  goes  to  show  that  he 
was  not  connected  with  the  original  taking. 
This  Is  the  substance  of  the  case. 

Hie  record  has  been  read  carefully  to  as- 
certain the  fact  if  the  two  Reynas  were  con- 
nected with  the  original  taking.  If  not,  they 
oonld  not  be  guilty  of  stealing  this  animal. 
After  Herrera  had  taken  the  animal  and  their 
connection  began  with  it  after  it  bad  been 
driven  the  distance  indicated,  their  subse- 
quent connection  with  it  would  not  make 
them  guilty  as  principals.  There  must  be  evi- 
dence to  connect  them  with  the  original  tak- 
ing In  some  way  In  order  to  constitute  them 
the  takers.  If  when  Herrera  took  the  animal 
he  drove  it  as  Indicated  by  O'Neal,  and  the 
Reynas'  first  Intimation  or  knowledge  of  that 
fact  was  the  conversation  between  Luis  Rey- 
na and  Herrera,  as  indicated  by  O'Neal,  that 
is  not  sufficient  to  show  him  ccmnected  with 
tlie  OTiginal  taking.    He  might  be  guilty  of 


reog^vlng  the  stolen  meat,  if  his  first  conneo 
tldn  with  the  matter  was  where  the  animal 
was  slaughtered  and  after  it  had  been  slaugh- 
tered. It  may  be  that  if  be  had  an  agree- 
ment with  Herrera  to  help  him  slaughter  the 
animal  and  went  there  for  that  purpose,  he 
would  be  guilty  of  receiving  the  animal  him- 
self after  it  was  stolen. 

The  court  submitted  the  question  alone  of 
theft,  giving  a  general  formal  charge  on  prin- 
cipals. A  special  charge  was  requested,  to 
the  effect  that,  unless  defendants  were  con- 
nected with  the  original  taking,  they  woutd 
not  be  guilty;  that  they  might  be  guilty  of 
receiving  stolen  property.  The. language  of 
the  charge  Is  not  repeated,  but  this  was  the 
substance.  The  contention  here  is:  First,  the 
court  should  have  charged  the  Jury  on  dr- 
cumstantlal  evidence;  and,  second,  should 
have  charged  the  Jury,  unless  they  were  con- 
nected with  the  original  taking,  they  would 
not  be  guilty  of  theft,  but  might  be  guilty  of 
receiving  stolen  property.  There  was  rio  bill 
of  exceptions  reserved  to  any  ruling  of  the 
court,  nor  was  an  exception  reserved  to  the 
court's  charge,  except  In  the  motion  for  new 
trial.  The  writer  Is  of  opinion  that  it  was 
fundamental  error  to  submit  to  the  Jury  the 
idea  and  theory  of  theft  In  this  case  under 
the  facts,  and  In  refusing  to  give  the  other 
charge.  It  is  a  fundamental  error,  that  can 
be  noticed  on  appeal,  that  a  court  authorizes 
a  conviction  on  facts  not  shown  by  the  wlt- 
nessea  But  be  that  as  It  may,  the  evidence 
is  not  sufficient  to  show  appellants  bad  any 
connection  with  the  original  taking.  Herrera 
had  evidently  stolen  the  animal  and  drlvea 
it  from  Trevlno's  3^  miles,  and  three-quar- 
ters of  a  mile  further,  where  it  was  slaugh- 
tered, and  tliat  appellant  at  the  time  that  the 
animal  was  taken,  and  for  two  hours  or  more 
after  Herrera  passed  with  the  animal,  was 
working  for  Mr.  O'Neal.  If  the  evidence  is 
in  doubt,  it  is  better  to  charge  accessory  and 
receiving  stolen  property  in  different  counta 

The  evidence  not  being  sufficient,  it  Is  or- 
dered that  this  Judgment  be  reversed,  and 
the  cause  remanded. 

HARPER  and  PRENDERQAST,  JJ.,  agree 
that  the  evidence  is  not  sufficient  to  convict 
of  th^,  but  do  not  agree  the  charge  is  fun- 
damentally erroneous. 


ENGMAN  V.  STATE.     (No.  8712.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  20, 
1915.) 

1.  IWTOXICATING  LlQUOBS  <S=>223— Ceivinai, 
Fboskcdtions— Admissibility  or  Evidence. 
On  a  trial  for  selling  whisky  in  prohibition 
territory,  the  time  and  place  where  the  prosecut- 
ing witness  claimed  to  have  bought  the  whis- 
ky from  accused  were  directly  in  issue  and 
properly  shown. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I^uors,  Cent.  Dig.  U  263-274;   Dec.  Dig.  «=> 
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2.  Intoxicating  Liquobs  *=>226  —  CBiMlflfAL 
Pbo8ECUtion»— Admissibility  or  Evidence. 
On  a  trial  for  selling  whisky  in  prohibition 
territory,  the  state  'was  properly  permitted  to 
prove,  by  a  witness  other  than  the  witness  to 
whom  the  sale  was  made,  the  location  of  a  build- 
ing in  which  accused  had  a  room  when  the  sale 
occarred,  and  that  when  he  was  in  such  room 
be  noticed  two  beds,  a  wasbstand,  and  a  center 
table  therein  j  this  evidently  being  for  the  pur- 
pose of  identifying  the  room  where  the  alleged 
sale  occurred. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  263-274;  Dec.  Dig.  <8s9 
226.] 

Appeal  from  District  Coart,  Potter  Coan- 
ty  ;  Hugh  L.  Umphres,  Judge. 

Frank  laigman  was  convicted  of  seHing 
whisky  in  prohibition  territory,  and  he  ajH 
peals.    Affirmed. 

Lumpkin  &  Harringtcm,  of  AmarlUo,  and 
Cooper  &  Merrill,  of  Houston,  for  appellant. 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDEROAST,  P.  3.  Appellant  was 
convicted  for  selling  whisky  in  prohibition 
territory,  and  his  punishment  assessed  at 
the  lowest  prescribed  by  law.  The  evidence, 
while  disputed,  was  amply  safflcient  to  sus- 
tain the  verdict.  It  showed  a  sale  by  appel- 
lant as  alleged. 

Appellant's  first  bill  of  exceptions  complains 
of  some  remarks  by  the  Judge  to  the  Jui-y, 
after  delivering  his  written  charge  to  them, 
giving  them  some  directions.  What  the  Judge 
said  to  the  Jury  was  in  no  way  prejudidui  to 
appellant,  and  presents  no  error.  Tyrone  ▼. 
State,  180  S.  W.  126,  and  authorities  therein 
cited. 

Appellant  has  a  bill  complaining  that  the 
court  permitted  the  witness,  to  whom  the 
Indictment  alleged  appellant  sold  whisky  to 
testify  to  other  sales  to  him.  The  state  ob- 
jects to  the  bill  as  insufficient  to  require  the 
court  to  pass  upon  the  question.  And  it  also 
contends  that  the  testimony  shown  by  the  bill 
shows  clearly  that  the  witness  did  not  testi- 
fy to  any  other  sale  than  that  alleged  in  the 
Indictment  We  think  both  contentions  by 
the  state  are  well  taken.  The  witness  did 
not  testify  to  any  other  sale  to  him  by  ap- 
pellant, even  if  we  could  consider  the  bill. 

[1,  2]  The  other  bills  are  also  objected  to 
by  the  state  as  insufficient.  Eiven  if  we  could 
consider  them,  or  any  of  them,  they  present 
no  error.  The  question  of  the  time  said 
state's  witness  claimed  he  purchased,  and 
the  location  where  he  claimed  he  bought  the 
whisky  from  appellant,  was  directly  in  issue 
and  proper  to  be  shown.  The  court  permit- 
ted the  state  to  prove  by  another  witness 
the  location  of  the  building  in  which  the  ap- 
pellant had  a  room  when  the  sale  occurred, 
and  over  his  objection,  permitted  the  witness 
to  tell  that  he  noticed  two  beds,  a  wasbstand, 
and  center  table  In  the  room  when  he  was 
in  it.  Evidently  this  was  for  the  purpose  of 
Identifying  the  room  where  the  alleged  sale 


occurred.    Under  no  circumstances  would  it 
be  reversible  error  for  the  court  to  permit 
such  evidence.    There  is  nothing  else  raised 
requiring  discussl<Mi. 
The  Judgment  is  affirmed. 


CHAPMAN  v.   STATE.      (No.   8728.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1915.) 

1.  CantiNAi.  Law  *=»597  —  Continuancb— 
Right  to  CoNxiNnANcs. 

In  a  prosecution  for  bigamy,  the  defense 
was  that  accused's  first  wife  had  mformcd  him 
she  had  procured  a  divorce.  At  the  time  of  the 
trial  she  was  living  in  New  Mexico,  and  after 
process  was  returned  accused  was  unable  to 
procure  her  deposition  on  interrogatories  before 
trial.  Another  witness  as  to  accused  being 
informed  of  the  alleged  divorce  was  also  alh 
sent.  The  genuineness  of  a  letter  written  by 
the  first  wife,  informing  accused  of  .the  divorce, 
was  attacked.  Held  that,  as  it  was  accused's 
first  application  for  a  continuance,  it  should 
have  been  granted,  even  though  he  was  not  dili- 
gent, particularly  as  the  wife  made  affidavit 
to  tile  genuineness  of  the  letter,  and  jurors 
stated,  had  they  believed  it  to  be  genuine,  tliey 
would  have  acquitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1331,  1332;  Dec.  Dig.  «=> 
fi87.] 

2.  Cbiminai.  Law  «=»9S7— Tbiai.— Vkbdict. 

A  conviction  cannot  be  impeached  by  affi- 
davits of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2392-2395;  Dec.  Dig.  <8=» 
957.] 

3.  CsmnNAL  Law  *=»596  —  Continuancb — 
Cumulative  Evidence. 

The  rule  against  cumulative  evidence  does 
not  apply  to  a  first  application  of  accused  for 
a  continuance,  nolr  is  it  applied  with  strictness 
where  the  only  witnesses  on  the  part  of  accused 
present  are  nearly  related  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  If  1328-1330;  Dee.  Dig.  «s» 
690.] 

4.  Bioaut  «=»1— What  Conbiitutks. 

One  who  marries  another  under  the  honest 
belief  that  he  has  been  divorced  from  his  fint 
vif  e  is  not  guilty  of  bigamy. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Cent 
Dig.  i§  1-16;   Oee.  Dig.  «=>1.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty; Ben  H.  Denton,  Judge. 

Albert  Chapman  was  convicted  of  bigamy, 
and  be  appeals.    Reversed  and  remanded. 

Chas.  Roach  and  Lattlmore  &  Hutchison, 
all  of  Paris,  and  Ramsey,  Black  &  Ramsey, 
of  Austin,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  bigamy,  his  punishment  being  assessed  at 
three  years'  confinement  in  the  penitentiary. 

[1,2]  One  of  the  serious  questions,  and 
perhaps  the  most  serious  question,  in  the 
case,  was  the  action  of  the  court  with  refer- 
ence to  the  application  for  a  continuance  as 
originally  presented,  and  a  subsequent  action 
in  overruling  the  motion  for  new  trial  in  con- 
nection with  this  application  for  continuance. 
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The  evidence  shows  that  the  defendant  mar- 
ried Laura  Purvis  in  1903,  and  they  had  some 
children,  and  that  they  separated  and  were 
not  living  together  tor  three  years  or  more, 
and  In  1911,  In  July,  he  married  Miss  Gray- 
son In  Lamar  county ;  the  previous  marriage 
to  Hiss  Purvis  having  occurred  in  Erath 
county.  His  an>lication  was  based  upon  the 
absence  of  Roy  Johnson  and  his  former  wife, 
Laura  caiapman.  The  court  evidently  over- 
ruled the  application  on  account  of  want  of 
what  he  deemed  sufBdent  diligence.  The  case 
went  to  trial.  On  the  trial  of  the  case  it  was 
testified  that  bis  former  wife  had  written 
appellant's  mother  to  the  effect  that  she  had 
a  divorce;  It  also  developed  that  Roy  John- 
son had  informed  defendant  that  his  wife 
had  been  divorced.  He  also  himself  intro- 
duced a  letter,  having  taken  the  stand  in  his 
own  behalf,  from  his  first  wife,  Laura,  in- 
forming him  of  the  fact  that  she  had  obtain- 
ed a  divorce  fro^m  him  and  the  custody  of 
tlie  children,  nils  letter  was  Introduced  and 
went  before  the  Jury  as  evidence.  This  let- 
ter was  attacked,  icind  It  was  sought  to  show 
it  was  a  forgery,  and  there  was  testimony  in- 
troduced to  that  effect  by  some  of  his  rela- 
tives, especially  a  brother-in-law.  The  letter 
received  by  appellant  was  dated  June  26, 
1911,  and  is  in  the  following  language: 

"Purvis,  Texas,  June  25,  1911. 
"A.  A.  Chapman :  I  will  write  a  few  lines  to 
let  yoo  know  that  the  children  are  well  and 
doioK  well,  and  I  want  to  say  that  I  have  got 
■n^  divorce  from  you,  and  you  are  no  longer 
mme,  so  I  will  dose.  You  write  the  cbildren. 
Good  bye.  Laura  Chapman." 

The  affidavit  filed  by  Laura  Chapman  is 
as  follows: 
"State  of  New  Mexico,  County  of  Roosevelt. 

"Peiaonally  appeared  before  me,  the  under- 
signed authority,  Laura  Chapman,  and,  beini; 
sworn,  deposes  and  says  that :  'I  was  the  wife 
of  A.  A.  Chapman,  and  I  wrote  him  a  letter 
under  date  of  June  25,  1911,  while  I  was  at 
Pdrvis,  Tex.,  and  addressed  same  to  him  at 
Eastllne,  Tex.,  and  in  this  letter  I  told  him  the 
following*:  PThen  follows  the  letter  ahovs 
coined.]"  • 

This  is  sworn  to  by  Laura  Chapman  on 
27th  day  of  April,  1915,  before  C.  M.  Comp- 
ton,  Jr.,  notary  public  in  and  for  Roosevelt 
county,  state  of  New  Mexica  The  follow- 
ing letter  is  also  attached  to  the  motion  for 
new  trial: 

"Mr.  Chas.  Roach,  Paris,  Teiaa— Kind  Sir: 
I  will  write  you  a  few  lines  in  regard  to  Al- 
fred's case.  1  had  a  letter  from  Mr.  Lipscomb 
tbu  morning,  and  will  send  all  to  you  now. 
Tbere  isn't  but  one  thing  I  want  to  ask :  I)id 
Alfred  really  marry  anothehr  woman  In  Ft. 
Worth,  or  is  it  false?  I  think  I  should,  know 
the  truth,  and  If  I  could  see  Alfred  be  would  not 
hesitate  to  tell  me.  I  have  two  lawyers  here, 
two  brothers,  that  will  do  all  in  their  power 
free  gratis;  so  any  time  I  or  the  Messrs.  Comp- 
ton  can  do  anything,  don't  hesitate  to  call  on 
us,  and  any  time  I  am  needed  on  the  stand  and 
can  posnbly  get  there  I  will  be  there  In  person. 
1  could  do  more  there  than  I  can  here,  and  have 
wrote  for  more  evidence  in  StephenviUe,  Tex. 
I  guess  I  will  get  their  evidence  soon ;  Mr.  Jim 
Bagesor  and  S,  P.  Ogen,  a  Baptist  minister. 


I  want  to  impeach  my  brothers  and  brother-in- 
law  both,  if  possible.  I  was  a  slavo  for  all  the 
relations  before  I  was  married,  and  they  wanted 
me  to  continue  same,  and  Alfred  objected;  so 
they  hate  him,  and  it  would  be  to  the  height  of 
their  ambition  to  pen  him.  They  have  even 
made  those  threats.  They  did  not  want  me  to 
marry  Alfred;  they  said  he  was  only  a  kid,  and 
would  not  know  how  to  take  care  of  me.  My 
father  did  not  say  one  word,  and  was  satisfied 
with  my  marriage;  my  brothers  first  raised  a 
kick,  and  then  Palmer,  and  then  my  mother 
thinks  what  the  sons  failed  to  know  are  marked 
out.  Her  and  the  six  boys  wore  the  pants,  and 
dad  is  left  out  Oh,  that  isn't  half  I  can  tell", 
things  that  would  make  a  jury  flinch.  He  was 
not  treated  even  as  good  as  a  fcood  dog,  much 
less  a  human.  They  disgusted  him  against  m«i 
I  could  see  the  change  coming  on  every  day  I 
was  with  him;  that  is  why  I  don't  blame  him. 
I  love  Alfred  jnst  as  well  to-day  aa  I  did  the 
day  I  was  married  to  him.  Tell  him  I  say 
hello;  to  be  good.  He  is  in  my  mind  always. 
From  Laura  Chapman. 

The  brother-in-law  she  mentioned  testified 
that  the  letter  was  a  forgery.  Tumey  was 
related  by  marriage ;  Laura  Chapman  being 
his  niece.  Ai^Uant's  brother-in-law  was 
named  Purvis,  and  be  was  a  brother  of 
Laura  Chapman,  whose  maiden  name  was 
Laura  Purvis,  and  he  testified  that  the  let- 
ter introduced  in  evidence  was  not  In  her 
handwriting. 

U  It  be  conceded  that  the  diligence  was 
not  snfflcient,  or  in  strict  compliance  with 
the  law.  It  may  be  replied  this  is  the  first 
application  for  a  continuance,  and  that  his 
former  wife,  Laura,  was  living  in  New  Mex- 
ico at  the  time,  and  that  process  was  issued 
for  her.  It  seems,  and  returned  not  found; 
at  least,  she  was  not  obtained  at  the  triaL 
After  the  conviction,  communication  was  se- 
cured, and  she  made  the  affidavit  that  the 
letter  introduced  in  evidence  was  genuine, 
and  that  she  wrote  it  In  connection  with 
that,  this  letter  that  she  writes  to  appel- 
lant's attorney,  Mr.  Roach,  was  introduced, 
showing  that  she  communicated  with  the 
district  attorney,  Mr.  Lipscomb,  with  ref- 
erence to  these  matters.  Several  Jurors  filed 
affidavits  that,  if  they  had  believed  the  let- 
ter introduced  in  evidence  was  genuine,  they 
would  have  acquitted  the  appellant  without 
hesitancy;  but.  In  view  of  the  fact  that 
some  of  Uie  evidence  showed  it  was  not  in 
her  handwriting  and  a  forgery,  this  decided 
the  case  against  apiiellant  These  affidavits 
of  Jurors  cannot  impeach  their  verdict,  and 
are  mentioned  in  a  general  statement  of  the 
motion  for  new  triaL 

Believing  that  his  wife  was  at  Portales, 
N.  M.,  appellant  prepared  Interrogatories  to 
send  out  to  take  her  depositions.  These 
were  filed,  but  not  In  time  to  secure  her 
testimony.  Process  was  issued  for  Roy  John- 
son as  well,  and  he  was  not  obtained.  As 
before  stated,  diligence  is  not  always  the 
controlling  criterion  of  first  application  for 
continuance.  A  fair  trial  of  the  innocence 
or  guilt  of  the  party  is  guaranteed,  and  ought 
to  be  guaranteed,  by  the  laws  of  Texas,  and 
even  If  diligence  is  not  sufficient.  If  upon 
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motion  for  new  trial  It  is  shown  that  the 
absent  evidence  Is  true  and  material,  a  new 
trial  ^oald  be  awarded.  The  affidavit  of 
his  wife  shows  that  the  letter  was  not  a 
forgery;  that  she  in  tact  did  write  tlie  let- 
ter. It  may  be  stated  in  this  connection  that 
the  divorce  bad  not  been  granted  at  the 
time  she  wrote.  Subsequently  she  did  ob- 
tain a  divorce;  but  It  bad  not  been  ob- 
tained at  the  time  she  wrote  the  letter  to  her 
husband. 

[3]  The  rule  of  cumulative  evidence,  which 
seems  to  have  entered  somewhat  into  the 
trial  of  the  case  below,  from  the  viewpoint 
of  this  record,  does  not  obtain  in  applica- 
tions for  first  continuance.  It  is  only  on  sec- 
ond and  subsequent  applications  that  the 
rule  of  cumulative  evidence  finds  a  place  in 
our  criminal  practice  and  procedure.  There 
is  another  rule  that  this  court  has  follow- 
ed; that  is,  where  the  defendant  is  rely- 
ing upon  himself  or  his  Immediate  relatives, 
that  the  rule  with  reference  to  cumulative 
testimony  is  not  regarded  with  that  strict- 
ness that  it  would  be  if  the  witnesses  who 
testified  are  in  no  wise  related  to  him. 
This  is  based  upon  the  theory  that  his  moth- 
er, who  testified  for  him  in  this  case,  had  re- 
ceived a  letter  also  from  her  daughter-in-law 
to  the  effect  that  she  was  divorced,  and  that 
defendant  himself  would  be  much  more  inter- 
ested in  the  result  of  the  trial  thian  others, 
and  perhai>8  to  the  extent  that  their  testimo- 
ny should  be  more  closely  scrutinized.  The 
inducement  under  such  circumstances  would 
be  stronger  to  prevaricate  than  to  state  the 
truth.  In  view  of  the  affidavit  and  state- 
ments in  the  letter  to  Mr.  Roach  by  Laura 
Chapman  of  the  genuineness  of  the  letter, 
and  that  it  was  not  a  forgery,  and  in  view 
of  the  whole  record  and  the  situation  of 
this  case  as  presented,  both  before  the  Jury 
and  in  the  record  before  this  court,  entitles 
this  appellant  to  another  trial.  If  Laura 
Chapman  should  take  the  stand  and  testify, 
as  she  has  sworn  she  would,  that  she  wrote 
that  letter,  and  it  was  not  a  forgery ;  if  the 
jurors  who  filed  affidavits  in  the  case  are 
worthy  of  credit,  and  there  is  nothing  to  in- 
dicate that  tbey  are  not  flrstKslass  citizens, 
appellant  would  be  acquitted. 

[4]  If  he  believed  at  the  time  that  he  mar- 
ried the  second  time  that  be  was  divorced 
from  bis  first  wife,  be  bad  a  right  to  mar- 
ry. It  the  divorce  bad  actually  occurred 
prior  to  the  time  of  his  marriage,  of  course, 
there  would  be  no  objection  to  his  second 
marriage.  If  be  believed  it,  and  was  la- 
boring under  such  mistake  of  fact  as  to  in- 
duce him  to  believe  he  was  a  divorced  man, 
be  still  would  not  be  guilty,  and  the  verdict 
of  the  Jury  should  have  been  in  his  favor. 
Laura  Chapman's  testimony.  If  in  accord- 
ance with  her  affidavit,  ought  to  settle  that 
question,  and  it  seems  the  jury  settled  it 
against  defendant  because  of  the  fact  that 


bis  brotber-in-law  had  sworn  that  the  let- 
ter was  not  in  the  handwriting  of  bis  sis- 
ter. We  believe  this  record  presents  Itself 
In  such  shape  appellant  has  not  had  a  fair 
trial  that  he  ought  to  have  had,  and  under 
this  showing  he  is  entitled  to  another  hear- 
ing, and  it  ought  to  be  and  is  awarded  him. 
The  judgment  is  reversed,  and  the  cause 
remanded. 

PHBNDBRGAST,  P.  J,  I  agree  to  a  re- 
versal, because  I  think,  under  the  drcum- 
stances,  a  new  trial  should  have  been  grant- 
ed; but  I  do  not  agree  to  all  that  is  said 
In  the  opinion. 


TINKER  T.  STATa    (No.  8678.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  13, 

191S.    Rehearing  Denied  Nov.  8, 1910.) 

1.  Indictuent  and  Infobuation  ®=>110  — 

RltQUKITES— SUFFICISNOT. 

An  iudictment  alleging,  in  substance,  that 
the  defendant,  "on  or  about  the  18th  da;  of 
October,  one  thousand  nine  hundred  and  thirteen, 
and  anterior  to  the  presentment  of  this  indict- 
ment, in  the  county  of  Scurry  and  state  of  Texas, 
did  then  and  there  unlawfully  and  willfnll;  set 
fire  to  and  bum  the  house  of  Oz  Smith,  there 
situate,"  follows  Pen.  Code  1911,  art  1200  et  aeq. 
defining  the  offense  of  arson,  and  is  suHicient  in 
law,  sufficiently  describes  the  burned  house,  and 
gives  specific  notice  of  the  oSeaae  charged. 

[Bi,  Note. — For  other  cases,  see  Indictment 
and  InformaUon,  Cent.  Dig.  H  289-294;  Dec. 
Dig.  <S=>110.] 

2.  Cbiminai,  Law  «=9l091— Affi!ai>— Mattsbs 

RXVIBWABLB— BXCKPnONB. 

Under  White's  Ann.  (3ode  Cr.  Proc.  t  857, 
requiring  bills  of  exceptions  to  be  full  and  explic- 
it, and  section  1123,  providing  that  no  resort  to 
inference  to  discover  their  meaning  can  be  had, 
a  bill  of  exceptions  showing  merely  the  substance 
of  the  evidence  objected  to  and  failing  to  show 
when  the  objection  was  made  or  what  the  other 
evidence  was  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C!ent.  Dig.  H  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec.  Dig.  <S=>1091.] 

8.  Abson  9=330  —  Tbial  —  Idkhtification  or 

Pbopkbty— SumciENCY. 

The  title  of  burned  property  Is  never  in  is- 
sue in  arson  and  may  be  shown  by  oral  evidence; 
absolute  proof  by  deed  not  being  essentlaL 

[Ed.  Note. — For  other  cases,  see  Arson,  Cent. 
Dig.  {  61;   Dec.  Dig.  €=>30.] 

4.  CBuaRAL  Law  ®=>1169— Afpeait-Mattsbs 
Reviewable— HABMI.ESS  Ebbob. 

Although  it  is  error  to  admit  oral  evidence 
that  a  certain  person  insured  burned  property, 
and  at  the  same  time  exclude  the  polic?  of  in- 
surance in  showing  ownership,  the  error  is  harm- 
less, and  is  not  a  cause  for  reversal,  especially 
where  other  evidence  showed  ownership. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  754,  3088,  3130.  3137-3143; 
Dec.  Dig.  «=>lieO.] 

5.  Cbiminai.  Law  «s9676— TBiAi.--CainrLA- 
TivB  Evidence. 

Where  a  given  fact  is  snffidently  shown  by 
a  number  of  witnesses,  it  is  not  error  to  exclude 
testimony  of  another  witness  which  is  merely 
cumulative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1608;  Dec.  Dig.  «=>67e.l 
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S.  Axsov  ^=a25— Btidkitck— AoKisar^iUTT. 

It  ia  not  error  in  a  prosecution  fbr  arson  to 
exdods  copies  of  deeds  tending  to  shov  title  of 
the  bnmed  property  in  anotiier  than  .the  person 
nuned  in  the  indictment,  where  it  is  not  claimed 
that  poesession  or  claim  of  possession  by  another 
can  be  shown ;  ponession  being  a  criterion  as  to 
certainty  of  description. 

[Bd.  Note. — For  other  cases,  see  Arson,  Oent 
Dig.  H  SZ-M ;  Dec.  Dig.  <8=>26.] 

7.  InoicTiaRT'  and  Infobuation  «s>133  — 

SomciENCY. 

An  indictment  cannot  be  shown  to  be  defec- 
tire  by  evidence,  bat  is  tested  as  a  pleading  un- 
der the  law  applicable. 

[Eld.  Note. — For  other  cases,  see  Indictment 
and  Information,  dent  Dig.  U  454-168;  Dec. 
DiC-<»188.] 

&  CBnanAi.  Law  «s>1001— Appeal  and  Eb- 
n>B— Bill  or  S:zcBFTioNa— Conclusions. 
A  bill  of  exceptions  to  the  conduct  of  a  pros- 

ecDting  attorney  which  states  only  appellant's 

conclusions,  and  not  facts,  does  not  show  re- 

TersiUe  error. 
[Ed.    Note. — For   other    cases,    see    Criminal 

U«,  Cent  Dig.  ii  2803,  2815,  2816,  2818,  2819, 

2S23,  2824,  2^8-2833,  2843,  2831-2833,  2843; 

Dec.  Dig.  <S=»10ei.] 

9.  CumnAi.  Law  «s»116B— Appeal  and  Eb- 
BOB— Maxtbbs  Sbvixwablk. 

Where  there  is  a  conflict  in  the  evidence, 
bnt  the  evidence  will  sustain  the  verdict  as  ren- 
dered, the  court  on  appeal  will  not  set  the  ver- 
dict aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  3074-3083;  Dec.  Dig.  «=> 
U5».) 

Appeal  from  District  Court,  Scurry  Coun- 
ty; John  B.  Thomas,  Judge. 

A.  E.  Tinker  was  convicted  of  arson,  and 
he  appeaia.    Affirmed. 

SmiUi  &  Splller,  of  Snyder,  for  appellant. 
C.  C.  McDonald,  Aaat  Atty.  Oen.,  for  the 
Btate. 

PEBNDEROAST,  P.  J.  Appellant  was 
oonvicted  of  arson,  and  his  punishment  as- 
sessed at  the  lowest  prescribed  by  law. 

[1]  With  the  necessary  beginning  and  end- 
ing all^ations,  the  indictment  averred: 

"That  A.  E.  Tinker,  on  or  about  the  18th  day 
of  October,  one  thousand  nine  hundred  and 
thirteen,  and  anterior  to  the  presentment  of  this 
indictment,  in  the  county  of  Scurry  and  state  of 
Texas,  did  then  and  there  unlawfully  and  will- 
fully set  fire  to  and  bum  the  house  of  Oz  Smith, 
there  situated." 

It  follows  the  statute  (P.  C  art  1200  et 
seq.)  prescribing  the  offense  and  the  approv- 
ed form  (Willson's  Forms  [4th  Ed.]  p.  278), 
and  la  clearly  sufficient  against  all  of  appel- 
lant's objections  to  the  effect:  (1)  The  in- 
dictment was  Insufficient  in  law;  (2)  it  did 
not  sufficiently  describe  the  bnmed  house ; 
(3)  it  did  not  give  him  specific  notice  of  the 
crime  charged;  and  (4)  that  the  description 
of  the  burned  property  is  vague  and  uncer- 
tain. 

[2, 3]  He  has  some  bills  of  exceptions  to  the 
admlasioB  and  occlusion  of  evidence.  HU 
flrst  on  this  Bubject  merely  states  that  on 
the  trial  "the  state  introduced  the  following 


testimony,  to  wit:  That  a  gin  was  burned 
In  the  town  of  Snyder,  Scurry  county,  Tex., 
on  or  about  the  18th  day  of  October,  1913, 
and  that  the  said  gin  belonged  to  Oz  Smith," 
and  that  he  objected  for  the  same  reason 
he  gave  in  his  motion  to  quash  the  indicts 
ment  What  witness  so  testified,  or  what 
other  evidence  was  introduced.  Is  not  stated. 
Unquestionably  under  the  rules  (section  857, 
p.  657,  and  section  1123,  p.  732,  White's  Ann. 
0.  C.  P. ;  James  v.  State,  63  Tex.  Cr.  R.  76, 
138  S.  W.  612 ;  Ortiz  v.  State,  151  S.  W.  1058 ; 
Best  ▼.  State,  164  S.  W.  997 ;  Arnold  v.  State, 
168  S.  W.  125)  this  bill  cannot  properly  be 
considered.  However,  there  Is  no  doubt  that 
such  evidence  was  admissible.  It  has  always 
been  held  in  this  state  that  the  title  to  the 
burned  property  in  this  offense  is  never  In 
issue,  and  that  It  is  not  essential  that  any 
deed  to  the  alleged  owner  be  Introduced  in 
evidence,  but  that  oral  evidence  of  the  pos- 
session and  ownership  is  always  admissible. 
Allen  ▼.  State,  CZ  Tex.  Cr.  R.  606,  137  S. 
W.  1133,  and  cases  there  dted.  See,  also, 
section  1335,  White's  Ann.  P.  C.  1901,  p.  622. 
[4]  Mr.  McConnell,  a  local  Insurance  agent, 
testified,  in  effect,  that  Oz  Smith,  the  alleg- 
ed owner  of  the  burned  gin.  Insured  it  Ap- 
pellant objected  to  this  evidence  because 
said  Smith  had  other  houses,  and  the  indict- 
ment did  not  aver  the  burned  house  was  a 
gin,  and  the  insurance  policy  was  the  best 
evidence.  The  court  did  not  permit  any  evi- 
dence of  the  contents  of  the  policy.  This 
evidence  was  admissible  Just  like  any  other 
fact  would  be  which  showed  said  Smith  own- 
ed, claimed,  or  was  in  possession  of  the  gin. 
Besides,  said  Smith  himself,  vrithout  any  ob- 
jection by  appellant,  testified  fully  the  same 
thing.  This  court,  in  Wagner  v.  State,  53 
Tex.  Cr.  R.  307,  109  S.  W.  169,  said: 

"It  is  well  settled  in  this  state  that  the  erro- 
neous admission  of  testimony  is  not  cause  for  re- 
versal if  the  same  fact  is  proven  by  other  testi- 
mony  not  objected  to"— citing  many  cases. 

See,  also,  Bailey  v.  State,  69  Tex.  Cr.  B. 
484,  150  S.  W.  015,  and  Christie  v.  State,  60 
Tex.  Cr.  R.  602,  155  S.  W.  641.  A«aiu,  the 
uncontroverted  testimony  of  a  large  number 
of  witnesses,  including  that  of  appellant  him- 
self, established  that  said  Smith's  said  gla 
was  burned  on  the  night  of  October  IS,  1913. 
Every  witness  identified  the  burned  gin  as 
that  of  said  Smith.  Appellant  cites  us  to 
some  arson  cases  where  it  seems  to  have 
been  held  that  it  was  necessary  to  Introduce 
the  insurance  iMlicy  to  show  that  the  burned 
house  was  insured,  but  those  cases  are  not 
in  point,  for  they  were  where  the  owner  was 
indicted  for  burning  his  own  insured  house. 

[S]  Appellant  also  objected  because  he 
claims  the  court  would  not  permit  him  to 
introduce  testimony  that  a  certain  brand  of 
whisky  came  from  Lit  Chapman,  an  impor- 
tant state  witness,  and  that  he  only  handled 
that  brand.  The  court  refers  to  the  state- 
ment of  facts,  which  shows  that  a  great  deal 
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of  testimony  was  introduced  by  Tarious  wit- 
nesses to  that  effect. 

[1]  Appellant  has  another  bill  complaining 
tbat  the  court  erred  In  refusing  to  permit 
him  to  Introduce  In  evidence  copies  of  three 
deeds  from  Leroy  Johnson,  all  conveying  the 
said  gin  property  to  three  distinct  persons, 
"one  conveying  the  property  before  it  was 
conveyed  to  Oz  Smith,  another  conveying  the 
property  to  Oz  Smith,  and  another  a  sheriff's 
deed  conveying  tbeproperty  as  that  of  Leroy 
Johnson  to  Continental  Gin  Company,  after 
the  date  of  the  deed  to  Smith,"  claiming, 
"These  deeds  show  that  the  proiwrty  was  evi- 
dently in  controversy."  The  court  qualified 
the  bill  as  follows: 

"Tfie  defendant  offered  some  deeds  which  were 
refused  by  the  court,  as  the  court  could  not  in- 
quire into  exact  title  to  the  property ;  the  state 
having  proved  by  a  deed  that  Smith  claimed  the 
property  and  was  claiming  the  property  at  the 
time  it  burned." 

This  is  the  full  bill,  without  quoting  It 
The  bill  in  no  way  pretends  to  claim  that 
be  would  or  could  introduce  any  evidence 
whatever  to  show,  or  tend  to  show,  that  any 
person  whomsoever,  other  than  said  Smith, 
set  up  any  claim  whatever  to  said  property, 
or  was  In  possession  thereof,  or  claimed  pos- 
session of  It,  or  that  any  other,  except  said 
Smith,  owned  It.  But  the  testimony,  and  all 
of  it,  without  any  contradiction  whatever, 
overwhelmingly  established  that  said  Smith 
alone  owned  said  gin,  and  b&d  for  a  number 
of  years.  He  alone  bad  run  it  in  previous 
years  during  the  ginning  season,  and  re- 
paired it  to  run  for  1914,  but  had  run  It 
partly  ginning  one  bale  during  that  season 
before  it  was  burned.  We  think  this  bill 
gbows  no  error.  Even  if  said  copies  of 
deeds,  as  claimed  by  appellant,  could  have 
been  held  to  show  that  "the  property  was  In 
controversy,"  that  would  not  have  made 
them  admissible,  without  showing  that  some 
(me  other  than  said  Smith  was  in  possession, 
or  at  least  claimed  possession,  and  there  Is 
not  even  snch  pretense  by  the  bill  or  other- 
wise In  this  record.  The  title  to  the  proper- 
ty is  not,  and  was  not,  an  issue.  Allen  v. 
State,  supra. 

[7]  The  Indictment  could  not  be  shown  to 
be  defective  by  evidence  that  said  Smith 
owned  other  houses  than  said  gin,  and  at 
some  other  time  he  had  had  houses  burned. 

"The  indictment  »  *  *  must  be  tested  by 
itself  under  the  law,  as  a  pleading.  It  can  nei- 
ther be  supi>ort«d  nor  defeated  as  such  by  what 
evidence  is  introduced  on  the  triaL"  Bitter  v. 
Stote,  176  S.  W.  730. 

[t]  By  other  bills  appellant  complains  of 
the  manners  and  attitude  of  the  district  at- 
torney in  cross-examining  a  witness.  These 
are  very  general,  and,  as  stated  by  the  court, 
are  appellant's  mere  conclusions,  and  not 
appiroved  in  the  bill  as  facts.  They  point 
out  no  reversible  error. 

[9]  No  other  questions  are  raised  requiring 
di.ocussion.     We  have  carefully  studied  the 


statement  of  facts.  There  was  conflict  in 
the  evidence.  But  the  testimony  of  the 
state,  if  believed  by  the  jury,  as  it  evident- 
ly was,  was  amply  sufficient  to  sustain  the 
verdict.  That  it  may  have  authorized  his 
acquittal,  if  the  Jury  had  believed  him  and 
his  witnesses,  would  not  authorize  or  justly 
tills  court  to  set  the  verdict  aside. 
The  Judgment  is  affirmed. 


VINSON  V.  STATEw    (No.  3719.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1915.) 

1.  Criminal  Law  «=>1064— AfpkaIt— Beskb- 
VATioN  OF  Grounds  or  Bbvikw  —  Motioh 
FOB  Nkw  Tbiai,. 

It  is  the  rule  in  all  the  appellate  courts  of 
this  state  that  all  grounds  relied  on  to  present 
error  must  be  contained  in  the  motion  for  a  new 
trial  filed  in  the  court  below,  or  in  bills  of  ex- 
ceptions filed  in  that  court,  especially  in  view  of 
rule  101a  for  district  and  county  courts  (159  S. 
W.  xi),  providing  that  ail  errors  not  directly 
specified  in  the  motion  for  a  new  trial  shall  be 
waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2676-2884;  Dec.  Dig.  «= 
1064.] 

2.  CoxJBTs  «=»78— BUI.E8  OF  Court— Force, 

The  Constitution  and  laws  authorize  the  Su- 
preme Court  to  adopt  rules  for  the  government 
of  all  the  courts  of  the  state,  and  such  rules  gov- 
ern when  not  in  conflict  with  some  statutory 
provision. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  g|  274,  276-281 ;   Dec.  Dig.  <8=»78.] 

3.  CRmiNAL  Law  <s=»1038—APPEAir— Reser- 
vation or  Grounds  of  Review  —  Objec- 
tions AND  Exceptions. 

"The  statute  requiring  the  charge  to  he  sub- 
mitted to  counsel,  and  requiring  counsel  to  di- 
rect the  attention  of  the  court  to  any  portion  of 
the  charge  objected  to,  or  to  the  failure  of  the 
charge  to  present  any  issue  fully  or  correetlj, 
or  its  failure  to  present  all  the  issues  raised  by 
the  evidence,  prescribes  a  rule  wUch  the  legis- 
lature had  a  right  to  presents,  and  appellate 
courts  can  neither  ignore  nor  emasculate  such 
provision. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  S  2646;  Dec.  Dig.  «=»1038.J 

4.  Criminal  Law  «=»112&-Appbal— Record 
— Assignments  of  Error. 

Assignments  of  error,  filed  in  vacation,  have 
no  place  In  a  transcript  in  a  criminal  case,  as 
the  motion  for  a  new  trial  alone  will  be  looked 
to. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  {|  2954-2964;  Dee.  Dig.  «=» 
1129.] 

5.  Criminal  Law  «=>1064— Appeal— Reser- 
vation OF  Grounds  of  Review  —  Motion 
for  New  Trial. 

A  ground  in  a  motion  for  a  new  trial,  aieg- 
ing  that  the  court  erred  in  its  charge  to  the  j«ry, 
but  not  attempting  to  point  out  any  error,  is  to« 
general  to  receive  consideration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  2676-2684 ;  Dec.  Dig.  <S=» 
1064.] 

6.  Witnesses  ■s=>28e  —  Examination  —  R^i 
BECT  Examination.  i 

Where,  on  a  trial  for  assault  to  murdeir,  * 
witness,  wbo  claimed  that  he,  and  not  acciised, 
cut  the  prosecuting  witness,  stated  on  cros^-ex- 
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tmuifldon  that  that  was  the  first  time  he  had  so 
testified,  that  he  was  a  witness  before  the  grand 
jury,  that  he  was  not  asked  whether  or  not  be 
cut  the  proseeuting  witness,  and  that  at  that 
time  he  said  nothing  about  it,  as  be  did  not  de- 
sire to  incriminate  himself,  a  question  on  redi- 
rect examination  as  to  whether  he  had  ever  be- 
fore testified  on  oath  about  who  cut  the  prosecut- 
ing witness  was  wholly  immaterial,  as  he  had 
made  it  plain  in  his  testimony  that  be  had  never 
stated  who  cut  the  prosecuting  witness  before 
testifying  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  »30,  994-099;  Dec.  Dig.  <3=>286.j 

7.  Chimin Ai.  Law  €=»e83— Evidence— Rkbdt- 

XAL. 

Where,  on  a  trial  for  assault  to  murder,  a 
witness  who  testified  that  he,  and  not  accused, 
assaulted  N.,  the  prosecuting  witness,  testified 
that  he  did  not  know  what  kind  of  clothes  N. 
had  on,  or  what  kind  of  a  coat,  that  he  had  on 
dark  clothes,  but  be  did  not  know  whether  they 
were  black  or  not,  or  whether  N.  had  a  lantern 
in  his  hand  or  not,  it  was  permissible  to  allow 
N.  to  testify  in  rebuttal  that  he  had  a.  lantern 
in  his  hand,  and  that  he  had  on  no  coat,  but  was 
dressed  in  &  pair  of  blue  pants  and  a  corduroy 
Test 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1615-1617;  Dec.  Dig.  (8s> 
683.1 

8.  Cbiminai.  Law  «=»1038— Appeai^Bzser- 
TATioN  or  Gbounos  of  Review  —  Objbc- 
noNs  AND  Exceptions. 

Under  Code  Cr.  Proc.  art  743,  providing 
that  when  the  requirements  of  the  eight  preced- 
ing articles  have  been  disregarded,  the  judgment 
shall  not  be  reversed,  unless  the  error  was  cal- 
culated to  injure  defendant's  rights,  which  error 
shall  be  excepted  to  at  the  time  of  the  trial,  or 
on  a  motion  for  a  new  trial,  where  the  charge 
presented  defendant's  contention  made  on  the 
trial  of  the  case,  and  defendant  neither  complain- 
ed thereof  at  the  time,  nor  requested  any  special 
charges,  he  could  not  afterwards  complain  of  its 
falluiv  to  present  a  different  contention. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2846;  Dec.  Dig.  «=>103S.] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  IL  H.  Gamett,  Judge. 

Dick  Vinson  was  convicted  of  assault  to 
murder,  and  be  appeals.    Affirmed. 

H.  P.  Abney,  B.  W.  ComeUus,  and  Head, 
IMllard.  Smith,  Maxey  &  Head,  aU  of  Sher- 
man, tor  appellant.  O.  O.  McDonald,  Asst 
Atty.  Gen.,  tor  the  State. 

HARPEB,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  his  punishment  as- 
sessed at  two  years'  ccMifinement  In  the  state 
penitentiary. 

[1-4]  The  term  of  court  at  which  appellant 
was  tried  adjourned  on  the  15th  day  of  May, 
1915.  Two  months  thereafter,  July  16,  1915, 
In  vacation,  appellant  filed  what  are  termed 
"assignments  of  error,"  and  in  which  he  com- 
plains of  the  charge  of  the  court  as  given,  for 
the  first  tlma  On  the  trial  of  the  case  no  spe- 
cial charges  were  requested,  and  no  exception 
reserved  to  the  charge  of  the  court  La  the 
motion  for  a  new  trial  there  Is  no  attempt 
made  to  jwint  out  any  error  in  the  charge, 
bnt  in  the  "assignments  of  error,"  filed 
after  the  court  had  adjourned,  several  para- 


graphs of  the  charge  are  alleged  to  be  errone- 
ous, and  the  brief  filed  in  this  cause  by  able 
counsel  deals  almost  exclusively  with  what 
they  claim  In  the  assignments  of  error  to  be 
errors  in  the  charge  of  the  court,  but  which 
were  not  complained  of  in  the  motion  for  a 
new  trial.  Why  is  a  motion  for  a  new  trial 
required  to  be  filed?  It  is  to  enable  the  trial 
court  to  correct  his  own  errors.  If  errors 
there  be,  in  the  trial  of  the  case,  and  it  is  not 
fair  to  the  trial  court  to  seek  to  present  er- 
ror in  the  record  to  this  court  to  which  his 
attention  was  not  called.  It  is  the  rule  In 
this  state  In  all  the  appellate  courts  now 
that  all  grounds  relied  oo  to  present  error 
must  be  contained  In  the  motion  for  a  new 
trial  filed  In  the  court  below.  The  rules 
adopted  by  the  Supreme  Court  now  provide: 

"All  errors  not  directly  specified  in  the  mo- 
tion for  a  new  trial  shall  be  waived."  Rule  101a 
(159  S.  W.  xi). 

The  Constitution  and  laws  of  this  state  au- 
thorize the  Supreme  Court  to  adopt  rules  for 
the  government  of  all  the  courts  in  this  state, 
and  such  rules  govern,  when  not  in  conflict 
with  some  statutory  provision.  Of  course,  it 
Is  provided  that  fundamental  error  may  be 
presented  at  any  time.  Bnt  In  the  brief  no 
fundamental  error  in  the  proceedings  Is 
pointed  out.  The  Indictment  charges  the  of- 
fense of  which  appellant  was  convicted.  The 
charge  of  the  court  submits  this  offense  to 
the  Jury,  and  while  It  may  not  have  submit- 
ted all  tbe  Issues  made  by  the  testimony  in 
a  manner  entirely  satisfactory  to  appellant 
at  this  time,  apparently  It  did  so  at  the  time 
of  the  trial,  for  no  complaint  was  then  made, 
and  no  special  charges  were  requested. 

In  Roes  V.  State,  170  S.  W.  305,  we  had 
occasion  to  review  the  decisions  of  our  ap- 
pellate courts  since  the  Legislature  has  seen 
proper  to  provide  that  the  charge  of  the 
court  must  be  submitted  to  counsel  before 
being  read  to  the  Jury,  and  if  counsel  object 
to  any  portion  thereof,  or  do  not  think  it 
presents  any  Issue  fully  or  correctly,  or  does 
not  present  all  the  Issues  raised  by  the  evi- 
dence. It  shall  be  the  duty  of  counsel  to  at 
that  time,  in  writing,  direct  the  attention  of 
the  court  to  such  error  of  omission  or  com- 
mission. This  rule  the  Legislature  had  the 
right  to  prescribe,  and  if  It  is  thought  not 
to  be  in  the  interest  of  Justice,  application 
should  be  made  to  the  Legislature  to  change 
it,  and  not  expect  the  appellate  courts  to  Ig- 
nore or  emasculate  this  legislative  provision. 
Assignments  of  error,  filed  In  vacation,  have 
no  place  In  a  transcript  In  a  criminal  case. 
The  motion  tor  a  new  trial  is  what  we  look 
to,  and  that  alone.  Harvey  v.  State,  57  Tex. 
Cr.  R.  7,  121  S.  W.  606;  Jones  v.  State,  65 
Tex.  Cr.  R.  207,  116  8.  W,  1147;  Veas  v. 
State,  55  Tex.  Cr.  R.  125,  114  S.  W.  830; 
Sue  V.  State,  52  Tex.  Cr.  R.  122,  105  S.  W. 
804.    In  Sue  v.  State  this  court  said: 

"We  wish  *  *  •  to  again  repeat,  what  we 
have  frequently  said,  that  it  is  a  useless  con- 
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gumption  of  paper  and  an  unnecessary  incnm- 
brance  of  the  record  to  pnt  an  assignment  of  er- 
rors in  a  record  sent  to  this  coart  Article  723 
of  tlie  Code  of  Criminal  Procedure  limits  our 
consideration  to  assignments  in  the  motion  for  a 
new  trial  and  to  bills  of  exceptions.  We  can- 
not take  cognizance  of  any  assignment  of  errors 
that  is  not  thus  placed  in  the  record.  Therefore 
we  again  urge  the  bar  of  Texas  not  to  incumber 
the  records  sent  to  this  court  with  any  more  as- 
signments of  errors.  No  complaint  of  the  charge 
of  the  court,  or  ruling  of  the  court,  can  be  con- 
sidered by  us,  unless  said  complaint  is  embodied 
either  in  a  motion  for  a  new  trial  or  in  a  bill 
of  exceptions." 

[5]  Tbns  it  Is  seen  we  must  and  can  con- 
sider only  such  matters  as  are  complained  of 
in  the  motion  for  a  new  trial  and  bills  of  ex- 
ceptions filed  in  the  court  below.  In  the  mo- 
tion for  a  new  trial,  the  first  complaint  is: 
"The  court  erred  In  its  charge  to  the  jury." 
That  Is  all  of  the  ground;  no  error  Is  at- 
tempted to  be  pointed  out  to  the  trial  court, 
and  under  all  the  decisions  of  this  court, 
the  Supreme  Court,  and  the  Court  of  Civil 
Appeals,  this  Is  too  general  an  allegation  to 
receive  consideration.  The  rules  also  pro- 
Tide  that  such  an  assignment  shall  not  be 
considered. 

The  next  three  grounds  assert  that  the  evi- 
dence is  Insufildent  to  sustain  the  verdict. 
The  evidence  offered  In  behalf  of  the  state 
would  show,  If  believed,  that  appellant,  in  the 
nighttime,  slipped  up  behind  11.  C.  Nelms  and 
inflicted  an  almost  fatal  wound.  Without 
going  Into  details,  we  hold  the  state's  evi- 
dence fully  supports  the  verdict,  and  would 
sustain  a  much  more  severe  penalty  than  was 


[I]  The  only  other  ground  in  the  motion 
for  a  new  trial  alleges: 

"The  court  erred  in  the  admission  of  evidence 
upon  the  trial  hereof,  to  which  appellant  at  the 
time  duly  excepted,  as  is  shown  by  the  several 
bills  of  exceptions  filed  herein  and  constituting  a 
part  of  the  record." 

To  say  the  least,  this  Is  a  rather  general 
assignment,  for  no  bills  of  exception  had 
been  filed  at  that  time,  and  the  two  found  In 
the  record  were  not  filed  until  some  six 
weeks  after  the  motion  for  new  trial  had 
been  overruled  and  court  had  adjourned  for 
the  term.  One  of  them  refers  to  testimony 
excluded,  and  not  to  testimony  admitted,  on 
the  trial.  On  the  trial  of  this  case  Meek  tes- 
tified that  he,  and  not  appellant,  was  the  per- 
son who  cut  Nelms.  On  cross-examination 
he  was  asked  if  this  was  not  the  first  time 
be  had  so  testified,  and  he  answered  that  it 
was.  He  was  asked  If  he  was  not  a  witness 
before  the  grand  Jury,  and  he  answered  that 
be  was,  and  said  that  he  was  not  asked 
about  whether  or  not  he  cut  Nelms ;  that  he 
did  not  at  that  time  say  anything  about  it, 
as  he  did  not  desire  to  Incriminate  himself. 
On  redirect  examination,  he  was  asked  If  he 
bad  ever  before  this  time,  on  oath,  testified 


about  who  cut  Nelms.  As  the  witness  had 
made  it  plain  In  his  testimony  that  he  had 
never  stated  who  cut  Nelms  before  testify- 
ing on  this  trial,  the  fact  he  had  never  be- 
fore been  called  on  to  swear  In  regard  there- 
to would  be  wholly  ImmaterlaL 

[J]  The  only  other  bill  of  exceptions  in  the 
record  claims  the  court  erred  In  permitting 
H.  O.  Nelms  to  be  recalled  as  a  witness  and 
testify  that  on  the  night  be  was  cut  he  "wore 
a  pair  of  blue  pants  and  corduroy  vest* 
Meek,  the  witness  who  on  this  trial  claimed 
he  was  the  man  who  cut  Nelms,  testified: 

"I  do  not  know  what  kind  of  clothes  he  had  on. 
I  do  not  know  what  kind  of  coat.  He  had  on 
dark  clothes.  I  do  not  know  whether  they  were 
black  or  not  Don't  know  whether  he  had  a  lan- 
tern In  his  band  or  not." 

In  rebuttal  of  this  testimony  it  was  per- 
missible to  allow  Nelms  to  testify  that  he 
had  a  lantern  In  his  hand,  and  state  he  had 
on  no  coat,  and  was  dressed  In  a  pair  of  bine 
pants  and  a  corduroy  vest 

[i]  As  before  said,  the  court's  charge  may 
not  have  been  framed  to  present  all  the  is- 
sues, as  appellant,  after  adjournment,  has 
concluded  he  would  like  to  have  bad  them 
presented.  On  the  trial  of  the  case,  he 
seemed  to  have  contended  that,  if  Meek  cut 
Nelms,  he  should  be  aaiultted,  and  the  court 
Instructed  the  Jury: 

"If  you  should  believe  from  the  evidence  that 
there  was  a  sudden  fuss  between  the  train  crew 
of  which  H.  C.  Nelms  was  a  party  and  certain 
persons  at  Whitesboro  on  the  occasion  in  ques- 
tion, and  that  there  was  no  previous  understanil- 
ing  or  agreement  between  the  defendant  and  Bill 
Meek  to  engage  in  such  fuss  with  the  train  crew, 
and  that  during  the  difficulty  Bill  Meek  cut  the 
said  Nelms  with  a  knife,  or  if  you  have  a  m- 
sonable  doubt  as  to  this  matter,  you  should  find 
the  defendant  not  guilty." 

This  seems  to  have  presented  the  issue  as 
contended  for  on  the  trial  of  the  case,  and 
article  743  was  amended  for  the  specific  pur- 
t)ose  of  preventing  a  different  contention  be- 
ing made  after  the  trial  to  that  made  on  the 
trlaL  If  appellant  could  now,  at  this  late 
day,  complain  of  the  charge,  we  are  frank  to 
say  that  the  court  should  have  instructed 
the  Jury  that  if  Nelms.  stmek  Meek  with  a 
pick,  and  It  reasonably  appeared  to  appel- 
lant that  Meek's  life  was  In  danger,  or  It 
appeared  to  him  that  Meek  was  in  danger  of 
suffering  serious  bodily  injury  at  the  hands 
of  Nelms,  he  would  have  the  right  to  use  all 
necessary  force  to  prevent  such  an  assault 
But  appellant  made  no  such  contention  at 
the  time  of  the  trlaL  Bis  whole  theory  thai 
was  that  he  did  not  cut  Nelms,  that  Meek 
did  cut  him  imder  circumstances  for  which 
he  could  in  no  way  be  held  responsible,  and 
this  contention  was  submitted  to  the  Jury  in 
a  way  that  was  satisfactory  to  appellant  and 
his  counsel  at  that  tlm«. 

The  Judgment  is  aflBrmed. 
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STERK  et  OX.  T.  RBDMAN. 

(Court  of  Appeals  of  Kentucky.    Nov.  12, 1915.) 

yaAUDUUENT    CONVBTANCBS    4=3206  —  EbaST- 
IHO  LlABZLXriES. 

One  baviiiK,  before  making  a  transfer  of  bia 
property  witbout  consideration,  made  a  contract 
for  purchase  of  goods,  his  liability  for  the  price 
is  one  existing  at  the  time  of  the  transfer,  even 
as  to  goods  uereafter  received  under  the  con- 
tract, within  Ky.  St.  |  1907,  declaring  such  a 
transfer  foUi  aa  to  all  bis  then  existing  liabili- 
ties. 

[Kd.  Mote. — For  other  cases,  see  Fraadulent 
Conveyances,  Cent  Dig.  H  829,  630;  Dec.  Dig. 
<&=20e.] 

Appeal  from  Orcnit  Court,  Marion  County. 

Action  by  J.  A.  Sterk  and  wife  against 
William  Redman.  From  a  Judgment  for  de- 
fendant on  bis  counterclaim  against  plalntitC 
and  his  cross-petition  against  plaintiff's  wife, 
plaintiffs  appeal.    Affirmed. 

S.  A.  Russell,  Of  Lebanon,  for  appellants. 
Hugh  P.  Cooper,  of  Lebanon,  for  appellee. 

TURNER,  J.  In  1912  appellant  J.  A.  Sterk 
was  a  barrel  manufacturer  at  Lebanon,  Ky., 
and  appellee,  William  Redman,  was  a  stave 
dealer  at  Glasgow,  Ky.  After  some  corre- 
qwudence  between  tbem,  on  tbe  14tb  day  of 
December,  1912,  Sterk  went  to  Glasgow,  and 
tliat  day  examined  certain  stacks  of  staves 
which  Redman  bad  on  bis  yards  at  that 
place,  and  tbey  at  the  time  entered  Into  tbe 
following  written  contract: 

"Artides  of  agreement  made  and  entered  into 
this  14th  day  of  December,  1912,  between  Joe  A. 
Sterk,  of  Lebanon,  Ky.,  party  of  the  first  part 
and  William  Redman,  of  Glasgow,  Barren  coun- 
ty, Ky.,  party  of  tbe  second  part 

"Whereas,  tbe  said  party  of  tbe  first  part 
agrees  to  pay  party  ol  tbe  second  part  $78.00 
per  1.000  pes.  f.  o.  b.  Glasgow  for  the  sawed 
whisky  staves  7/8x35"  all  cut-offs  and  dead 
cnlla  to  be  laid  out  when  loaded,  staves  to  be 
straight  connt  after  dead  culls  are  laid  ont  and 
tu  be  paid  for  every  thirty  days  from  date  of 
invoice." 

On  the  17tb  of  December,  1912,  Sterk  re- 
ceived tbe  first  car  load  shipment  of  12,- 
625  staves,  wbicb  be  promptly  paid  for,  ac- 
cording to  tbe  terms  of  tbe  contract,  on  tbe 
17tta  day  of  January,  1913.  In  tbe  letter 
sending  this  check  be  suggested  that  it  was 
about  time  be  was  receiving  another  ship- 
ment On  tbe  21st  day  of  January,  1913, 
be  received  a  second  car  load  containing 
16,125  staves,  and,  witbout  ever  having  paid 
for  the  second  car  load,  be  received  on  Feb- 
ruary 18,  1913,  a  third  car  load  containing 
12,883  staves.  About  tbe  time  of  tbe  receipt 
of  tbe  second  car  load,  or  shortly. thereafter, 
Sterk  made  complaint  to  Redman  that  many 
of  the  staves  in  the  first  car  were  defective, 
and  not  suited  for  making  wbislcy  barrels, 
and  there  was  some  correspondence  between 
them  on  tbis  subject;  but,  notwithstanding 
ttals  oomplalnt,  Sterk  received  tbe  third  car 
load,  as  stated,  on  the  IStb  day  of  February. 

Tbe  two  last  car  loads  not  having  been  paid 
for  DO  farther  shipments  were  made  by  Red- 


man, and  certain  negotlationB  were  pending 
between  the  parties  looking  to  a  settlement  of 
tbelr  differences,  during  whicb  R6dman  of- 
fered to  take  back  the  unused  staves,  num- 
bering about  19,000,  at  the  contract  price, 
and  credit  Sterk  by  tbe  same,  but  this  offer 
was  refused.  Fending  the  controversy  be- 
tween tbe  parties,  and  on  the  29tb  of  Janu- 
ary, 1913,  Sterk  conveyed  to  bis  wife  for 
the  recited  consideration  of  fl  and  other 
valuaUe  considerations  all  of  bis  visible 
property  of  every  kind,  including  bis  busi- 
ness. 

In  November,  191S,  3.  A.  Sterk  instituted 
this  action  against  Redman,  wherein  he 
sought  damages  by  reason  of  tbe  alleged 
breach  by  Redman  of  said  contract,  alleging 
that  be  had  bought  from  Redman,  under  bis 
contract,  and  Redman  was  to  deliver  to  blm, 
only  sound,  merchantable,  wblte  oak  whisky 
barrel  staves;  that  tbe  written  contract 
above  quoted  was  only  a  memorandum,  and 
was  not  tbe  whole  contract  between  the  par- 
ties ;  that  Redman  knew  that  be  bought  tbe 
staves  only  for  tbe  purjiose  of  making  whis- 
ky barrels,  and  that  be  made  no  other  kind 
of  barrels ;  that  the  staves  so  furnished  him 
were  defective  and  rotten,  and  many  of  tbem 
unfit  for  tbe  purpose  far  which  tbey  were 
bought;  that  at  tbe  time  be  had  a  contract 
with  a  distillery  company  to  furnish  to  it 
whisky  barrels ;  and  that  a  large  percentage 
of  tbe  barrels  so'  made  out  of  tbe  stares  fur- 
nished him  by  Redman  were  unfit  for  the 
purpose,  and  were  rejected  by  tbe  distillery 
company. 

Redman  answered,  denying  tbe  material 
allegations  of  the  plalntlfTs  petition,  and  al- 
leged that  the  written  contract  was  tbe 
whole  contract  between  the  parties ;  that  the 
staves  shipped  to  Sterk  were  .the  same 
which  had  been  inspected  by  blm  before  tbey 
were  purchased ;  and  that  he  (Redman)  bad, 
under  the  terms  of  the. contract,  thrown  out 
of  such  car  load  shipments  all  of  tbe  cut-oCs 
and  dead  culls  in  so  far  as  they  could  be  de- 
tected. He  made  his  answer  a  counterclaim 
against  J.  A.  Sterk  and  sought  damages 
against  him  by  reason  of  his  failure  to  com- 
ply with  his  contract  and  accept  and  pay 
for  all  the  staves  so  purchased  by  him,  which 
at  the  time  were  estimated  by  tbe  party  to 
be  from  60,000  to  100,000.  He  prayed  Judg- 
ment for  the  two  last  car  loads  of  staves  at 
tbe  contract  price,  made  his  answer  a  cross- 
petition  against  Sterk's  wife,  and  prayed 
that  tbe  conveyance  by  Sterk  to  her  on  the 
29th  of  January,  1913,  be  set  aside  as  fraud- 
ulent, and  that  such  Judgment  as  be  might 
recover  against  Sterk  be  adjudged  a  lien  on 
the  property  therein  conveyed. 

Tbe  cause  was  transferred  to  tbe  equity 
docket,  a  great  mass  of  conflicting  evidence 
taken,  and  the  court  upon  a  final  hearing 
entered  a  Judgment  for  the  defendant  on  bis 
counterclaim  for  tbe  contract  price  of  the 
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two  car  loads  of  staves,  to  be  credited  by 
$438,  set  aside  the  cooTeyance  from  Sterk 
to  bis  wife,  and  gave  to  Redman  a  lien  npon 
the  property  for  the  payment  of  bis  debt 

Under  the  express  terms  of  section  1007 
•  of  the  Kentucky  Statutes  the  conveyance  by 
Sterk  to  his  wife  was  void  as  to  Redman's 
debt.  The  contract  was  made  between  Red- 
man and  Sterk  on  the  14th  day  of  December, 
1912,  and  the  liability  grew  out  of  that  con- 
tract, and  necessarily  the  conveyance  of  his 
property,  without  consideration,  on  the  29th 
of  January,  1913,  to  his  wife  during  the  ex- 
istence of  this  liability,  was  void  as  to  Red- 
man's debt. 

The  other  questions  involved  are  purely 
questions  of  fact.  .  A  great  mass  of  testi- 
mony was  taken,  and  seems  to  have  been 
given  careful  consideration  by  the  chancellor 
below,  and  he  credited  Sterk  by  $438,  which 
represented  6.000  bad  staves  in  the  three  car 
loads  at  the  contract  price. 

Our  examination  of  the  evidence  convinces 
us  that  his  Judgment  on  the  merits  is  sub- 
stantially correct,  and  It  is  affirmed. 


SHUET  V.  TRAPP  et  aL 

(Court  of  Appeals  of  Kentucky.     Nov.  12, 
1915.) 

1.  MUNICIPAI.  CORPOBATIONS  ®=>414— PUBLIC 

IHPBOVEMENTS  —  Assessment  of  Benefits. 
Under  Ky.  St.  fi  3565,  providing,  relative  to 
cities  of  the  fourth  class,  that  the  cost  of  re- 
constructing or  repairing  public  ways,  streets, 
or  alleys  shall  be  borne  exclusively  by  the  city, 
and  section  3566,  providing  that  the  cost  of 
making  sidewalksi. including  curbing  and  gutter- 
ing, whether  by  original  construction  or  by  re- 
construction, shall  be  apportioned  to  the  front 
foot  as  owned  by  the  parties  fronting  the  im- 
provement, the  cost  of  curbing  and  guttering  a 
street  was  properly  assessed  against  the  abut- 
ting owners,  though  done  in  connection  with  the 
reconstruction  of  the  carriageway,  and  not  in 
connection  with  the  construction  or  reconstruc- 
tion of  sidewalks. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  IS  1008,  1017;  Dec. 
Dig.  <8=s>414.] 

2.  Municipal  Cobpobations  «=»407  —  Pub- 
lic Impbovements  —  Assessment  or  Bene- 
fits. 

A  city  voted  to  issue  bonds  for  the  pur- 
pose of  reconstructing  a  street,  and  the  board 
of  coundlmen  provided  for  the  Issaanoe  of  such 
bonds  by  an  ordinance  which  recited  in  its  title 
that  the  issuance  of  the  bonds  was  for  the  pur- 
pose of  reconstructing  such  street  with  "vitrified 
brick  paving  •  •  *  and  6-inch  cement  curb 
and  16-inch  brick  gutter,"  but  which  did  not 
refer  in  its  body  to  the  curbing  and  guttering. 
"The  proceeds  of  the  bonds  were  paid  to  the 
contractor  as  compensation  for  reconstructing 
the  street,  exclusive  of  the  curbing  and  gutter- 
ing, and  a  special  tax  was  assessed  on  the  abut- 
ting property  to  cover  the  cost  of  such  curbing 
and  guttering.  Held,  that  the  proceeds  of  the 
t>ond8  were  not  intended  to  cover  the  cost  of  the 
curbing  and  guttering,  notwithstanding  the  title 
of  such  ordinance,  and  the  assessment  of  such 
cost  against  the  abutting  property  did  not  con- 
stitute   double    taxation,    though    the   abutting 


property  wonid  be  liable  as  other  nropertjr  for 
the  taxes  necessary  to  redeem  the  bonds. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1003,  1004;  Dec. 
Dig.  «=9407.] 

Appeal  from  Circnlt  Court,  Campbell 
County. 

Action  by  Angellne  Shuey  against  Daniel 
Trapp  and  another.  Judgment  for  defend- 
ants, and  plalntiflF  appeals.    Affirmed. 

Judson  A.  Shuey,  of  Newport,  for  appel- 
lant William  A.  Burltamp,  of  Newport,  for 
appellee  Trapp.  B.  EL  Kelly,  of  Newport,  for 
appellee  dty  of  Dayton. 

CLAT,  C.  Plaintiff,  Angellne  Shuey,  the 
owner  of  certain  lots  on  Sixth  avenue  In  the 
city  of  Dayton,  a  town  of  the  fourth  class, 
brought  this  action  against  the  city  of  Day- 
ton and  Daniel  Trapp,  contractor,  to  enjoin 
the  city  from  levying  a  special  ImproTement 
tax  on  her  property  and  to  quiet  her  title 
thereto.  Being  denied  the  relief  prayed  for, 
plaintiff  appeals. 

The  facts  are  as  follows: 

On  August  5,  1912,  the  board  of  coundl- 
men of  the  dty  of  Dayton  by  a  resoludon 
duly  submitted  to  the  qualified  voters  of  said 
city  the  question,  to  wit : 

"Shall  the  city  of  Dayton,  Kentucky,  incur 
an  indebtedness  amounting  to  twenty  thousand 
dollars,  by  issuing  the  bonds  of  said  city,  bear- 
ing interest  at  the  rate  of  four  per  cent,  per 
annum,  for  the  purpose  of  reconstructing  Sixth 
avenue,  through  said  city,  from  the  west  cor- 
poration line,  or  O'Fallon  avenue,  to  the  east 
line  of  Main  street?" 

At  an  election  held  on  November  5,  1912, 
the  proposition  was  carried  by  a  vote  of 
more  than  two-thirds  of  the  qnalified  voters 
voting  in  said  election.  On  January  20, 1913, 
the  board  of  councllmen  enacted  an  ordi- 
nance providing  for  the  issuance  of  the 
bonds.  The  title  of  the  ordinance  provides 
for  the  issuance  and  sale  of  bonds  "for  the 
purpose  of  reconstructing  Sixth  avenue  with 
vitrified  brick  paving,  concrete  foundation, 
and  6-inch  cement  curb  and  16-inch  brlefe 
gutter,  laid  on  e-inch  concrete  base,  from," 
etc.  In  the  body  of  the  ordinance  no  refer- 
ence is  made  to  the  curbing  or  guttering. 

On  February  3,  1913,  an  ordinance  was  en- 
acted providing  for  the  reconstruction  of 
Sixth  avenue  with  vitrified  brick  paving,  con- 
crete foundation,  6-lnch  concrete  curb,  and 
16-ineh  vitrified  brick  gutter.  The  ordinance 
provided  that  the  work  should  be  done  at  the 
cost  of  the  city,  with  the  exception  of  the 
cost  of  the  curb  and  gutter,  which  should  be 
assessed  against  the  owners  of  the  abutting 
property.  Bids  were  advertised  for,  and  Dan- 
iel Trapp  was  the  successful  bidder.  On 
February  24,  1913,  he  entered  into  a  con- 
tract with  the  city  to  do  the  work  according 
to  the  plans  and  spedflcatlons.  After  the 
work  was  completed,  according  to  contract 
the  board  of  coundlmen  levied  a  special  tax 
on  the  abotting  property  for  the  cost  of  the 
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curb  and  gutter.  l%e  dty  paid  tbe  contrac- 
tor tbe  sum  of  |20,000  for  the  reconstruc- 
tion of  the  street,  excluding  the  curb  and 
gutter. 

(1 }  Section  3565  of  the  Kentucky  Statutes, 
being  a  part  of  the  charter  of  cities  of  the 
fourth  claas,  provides: 

"The  cost  of  reconstructing  public  wars, 
streets  or  alleys,  or  repairing  of  the  same,  and 
tbe  cost  of  making  footway  crossings,  shall  be 
borne  exclusively  by  the  dty." 

Section  3566  of  the  Kentucky  Statutes  pro- 
vides: 

"Tbe  cost  of  making  sidewalks,  including  curb- 
ing and  guttering,  whether  by  original  construc- 
tion or  by  reconstruction,  shall  be  apportioned 
to  tbe  front  foot  as  owned  by  the  parties  respec- 
tively fronting  said  improvements,  except  that 
each  corner  lot  shall  have  its  sidewalk  inter- 
section included  In  its  frontage." 

It  Is  the  contention  of  the  plalntitT  that, 
where  the  work  of  construction  or  recon- 
struction of  curbing  and  guttering  Is  done  In 
connection  with  the  construction  or  recon- 
struction of  sidewalks,  the  cost  thereof  Is  pr<^ 
erly  assessable  on  the  abutting  property ;  but 
where  such  work  Is  done  as  a  part  of  the  re- 
construction of  the  carriageway,  it  Is  prop- 
erly a  part  of  the  carriageway  and  should 
be  paid  for  by  the  dty.  This  precise  ques- 
tion was  before  the  court  In  the  recent  case 
of  Weber  v.  Knepfle,  166  Ky.  228,  179  S.  W. 
19.  In  rejecting  a  similar  contention  the 
court  said: 

"The  ordinance  in  the  case  at  bar  distinctly 
separated  the  carriageway  improvement  and  the 
curbing  and  guttering  improvement,  and  provid- 
ed that  the  one  should  be  paid  for  by  the  dty 
and  the  other  by  the  property  holders,  as  seems 
to  have  been  unmistakably  contemplated  by  the 
provisions  of  the  charter  quoted.  The  mere  fact 
that  in  a  single  ordinance  the  council  provided 
for  the  reconstruction  of  0\e  carriageway  and 
for  the  reconstruction  of  the  curbing  and  gut- 
tering dues  not  make  the  latter  a  part  of  the 
former.  It  must  be  given  the  same  effect  as  if 
the  two  improvements  had  been  provided  for  in 
separate  and  distinct  ordinances. 

[2]  But  plaintiff  contends  that  the  bonds 
were  issued  for  the  purpose  of  paying  for 
the  entire  Improvement,  and  that  It  would  be 
double  taxation  to  assess  the  cost  of  the 
curbing  and  guttering  against  tbe  abutting 
property  owners.  The  question  submitted  to 
the  voters  was  whether  or  not  tbe  bonds 
should  be  Issued  to  pay  for  the  reconstruc- 
tion of  Sixth  avenue.  No  mention  was  made 
of  tbe  Curbing  and  guttering.  While  In  the 
ordinance  providing  for  the  Issuance  of  the 
bonds  tbe  title  does  refer  to  the  curbing  and 
guttering,  the  body  of  the  act,  which  con- 
trols, simply  provides  for  the  Issuance  of 
bonds  for  tbe  purpose  of  reconstructing  the 
street,  without  referring  to  the  curbing  and 
guttering.  In  addition  to  this  fact,  the  evi- 
dence shows  that  the  proceeds  of  the  bonds 
were  paid  to  the  contractor  as  compensation 
for  tbe  reconstruction  of  the  street,  exclud- 
ing tbe  curbing  and  guttering,  and  a  spedal 
tax  was  assessed  on  tbe  abutting  property  to 
cover  tbe  cost  of  tbe  curbing  and  guttering. 


Under  these  drcumstances,  it  cannot  be 
said  that  the  proceeds  of  the  bonds  were  in- 
tended to  cover  both  the  reconstruction  of 
the  carriageway  and  tbe  cost  of  tbe  curbing 
and  guttering.  It  Is  clear  that  plaintiff's 
property  wlU  be  liable,  in  connection  with  all 
the  other  property  In  the  city,  for  such  taxes 
as  may  be  necessary  to  redeem  the  bonds  is- 
sued for  the  reconstruction  of  the  carriage- 
way, and  liable  for  special  assessment  for  the 
cost  of  tbe  curbing  and  guttering,  which  was 
not  paid  out  of  the  proceeds  of  the  bonds, 
and  which,  under  the  statute,  is  clearly  as- 
sessable against  the  abutting  property  hold- 
ers. It  is  manifest,  therefore,  that  plaintiff's 
property  will  not  be  subject  to  double  taxa- 
tion for  the  same  purpose.  It  Is  merely  lia- 
ble for  one  Improvement,  wbidi  Is  an  obliga- 
tion of  tbe  entire  city,  and  for  another  im- 
provement, which,  by  tbe  express  terms  of 
the  statute,  has  to  be  borne  by  tbe  abutting 
property  owners.  • 

Judgment  affirmed. 


MEECB  et  aL  v.  COLYER  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1916.) 

1.  Apfkal  and  Ebbob  4=»1009  —  Revikw — 
Findings. 

In  an  action  to  set  aside  a  conveyance,  tbe 
evidence  being  conflicting,  the  chanceUor's  find- 
ing of  the  grantor's  mental  capadty  must  be 
accepted  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3970-3978 ;  Dec.  Dig.  <S=3 
1009.) 

2.  FBArn  «s>50— Bttbden  of  Pboot. 

The  general  rule  is  that  one  who  charges 
fraud  has  tbe  burden  of  making  out  his  case. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  Sf  46,  47 ;   Dec.  Dig.  <6=»50.] 

3.  Deeds  €=>196  —  Validity  —  Bubden  of 
Pboof. 

Where  a  conveyance  is  voluntary  and  with- 
out consideration  or  upon  an  inadequate  eonsid- 
eratioD,  and  there  is  a  relation  of  trust  and  con- 
fidence between  the  parties,  tbe  burden  is  upon 
the  grantee  to  prove  that  the  grantor  acted  free- 
ly and  understandingly. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  g{  587-593,  649;    Dec  Dig.  <S=»196.] 

4.  Deeds    «=»196— Vauditi:— Pbeshmptioh— 
CoNFioKNTiAi.  Relations. 

Tbe  mere  fact  that  the  grantor  and  the 
grantee  were  uncle  and  nephew  does  not  es- 
tablish such  a  confidential  relation  as  would 
give  rise  to  the  presumption  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  Si  587-593,  649 ;  Dec.  Dig.  <e=>196.] 

5.  Deeds    «=»17— VAUDrrr— Considbbation. 

The  fact  that  the  grantor  conveying  the 
land  in  consideration  that  the  grantee  should 
care  for  him  during  his  lifetime  lived  only  68 
days  thereafter  did  not  render  the  consideration 
inadequate ;  the  test  being'  whether  the  convey- 
ance was  fair  and  reasonable  when  made. 

[Ed,  Note. — For  other  cases,  see  Deeds.  Cent 
Dig.  §§  20-87;   Dec.  Dig.  €=>17.] 

Appeal  from  Circuit  Court,  Pulaski  County. 

Action  by  Mary  B.  Meece  and  J.  C.  Meece, 

as  guardlaiv  etc.,  against  Walter  Colyer  and 
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others.    Jjctginent  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

Virgil  P.  Smith,  of  Somerset,  for  appel- 
lants. Wesley  &  Brown,  of  Somerset,  for  ap- 
pellees. 

NUNN,  J.  [1]  This  Is  an  action  by  Mary 
B.  Meece,  a  daughter  of  W.  F.  Richardson, 
and  by  her  husband,  J.  O.  Meece,  as  guardian 
for  the  Infant  children  <A  W.  F.  Richardson. 
The  purpoee  of  the  action  was  to  set  aside  a 
conveyance  made  by  Rlchardscm  to  the  ap- 
pellee on  the  ground  of  mental  Incapacity, 
undue  influence,  and  inadequate  considera- 
tion. 

W.  F.  Bichardscm  conveyed  to  tds  nephew, 
Colyer,  the  appellee,  32  acres  at  land.  In  con- 
sideration that  Colyer  would  "care  and  pro- 
vide for  the  said  W.  F.  Richardson  as  long 
as  be  lived,  furnish  him  suitable  food  and 
raiment,  wait  on  him  during  his  sickness, 
properly  bury  him,  and  erect  a  tombstone  to 
bis  grave  suitable  and  appropriate."  The 
witnesses  estimate  the  value  of  the  land  at 
from  $12  to  $20  per  acre. 

Colyer's  mother  was  a  sister  to  Richard- 
son. She  owned  an  undivided  Interest  in  the 
land,  and  Joined  in  the  conveyance  to  her 
son.  Colyer  had  a  little  money  and  some 
I)ersonal  property,  altogether  amounting  to 
not  more  than  $300,  and  at  the  time  he  made 
the  conveyance  he  executed  a  will  devising 
all  of  his  personal  property  to  Mrs.  Colyer. 
Whether  this  was  intended  as  compensation 
for  the  release  of  her  Interest  in  the  land  Is 
not  made  clear  by  the  record.  Anyhow,  Col- 
yer at  once  moved  to  the  place  and  carried 
out  his  part  of  the  contract  Richardson  was 
a  widower  when  he  made  the  conveyance, 
and  had  been  living  there  alone  for  many 
months,  afflicted  with  Brlght's  disease  and 
dropsy.  He  lived  68  days  after  the  convey- 
ance. Before  making  the  trade  with  CoSyer, 
he  offered  to  convey  it  to  his  son-in-law, 
Meece,  the  appellant,  U  Meece  would  move 
there  and  take  care  of  him.  Meece  would 
not  move  to  the  Richardson  place,  but  offered 
to  give  Richardson  a  home  with  him  at  the 
Meece  place  if  Richardson  would  make  the 
conveyance.  Richardson  insisted  that  he 
wanted  to  live  and  die  at  his  own  home. 
Richardson's  wife  died  about  a  year  before 
the  conveyance,  bnt  they  had  been  Uvlng 
apart  for  14  or  15  years.  There  is  testimony 
that  they  were  divorced,  although  upon  what 
ground  and  at  whose  instance  the  record 
does  not  disclose.  Meece  married  Richard- 
son's oldest  daughter  about  4  or  5  years  be- 
fore this  controversy  arose,  and  after  that 
time  Richardson's  wife  and  Infant  children 
lived  with  Meece.  Meece  did  a  good  part  by 
them,  but  the  question  here  is  not  one  of  com- 
pensation to  him  out  of  the  Richardson  es- 
tate. Richardson  was  sent  to  the  asylum  as 
a  lunatic  three  times,  and  each  time  kept 
there  from  2  to  4  months,  bnt  his  last  release 
was  more  than  10  years  before  he  made  the 


deed  to  Colyer.  About  a  month  before  the 
deed  another  Inquest  was  held  in  the  Pulaski 
circuit  court,  where  he  was  adjudged  to  be 
sane  and  restored  to  his  property  ri^ts. 
Eighteen  witnesses  testify  that  during  the 
last  10  years  of  his  life  he  was  of  sound 
mind  and  capable  of  transacting  business. 
Five  witnesses  testify  to  the  contrary,  but. 
even  if  there  was  no  other  evidence  in  the 
case,  and  he  had  never  been  adjudged  a 
lunatic,  the  evidence  of  these  five  witnesses 
would  not  be  controlling  or  convincing.  There 
was  no  evidence  of  undue  Influence.  The 
court  upheld  the  conveyance  and  dismissed 
the  petition.  Under  this  state  of  facts  we 
must,  of  course,  accept  the  finding  of  the 
chancellor  on  the  questioD  of  mental  Incapac- 
ity. 

But  appellant  contends  that  the  court  erred 
is  falling  to  set  aside  the  deed  on  the  giound 
of  undue  Influence.  Although  there  Is  no  evi- 
dence of  undue  Influence,  appellant  argues 
that  the  burden  was  upon  the  grantee  to 
show  that  the  deed  was  made  freely  and 
understandlngly. 

[2, 8]  The  general  rule  is  that  one  who 
charges  fraud  has  the  burden  of  making  oQt 
his  case.  But,  where  the  conveyance  is  vol- 
untary and  without  consideration,  or  an  In- 
adequate consideration,  the  burden  is  upon 
the  grantee  to  prove  that  the  grantor  acted 
freely  and  understandlngly,  where  there  is  a 
relation  of  trust  and  confidence  between  the 
parties,  such  as  attorney  and  cUent,  guardian 
and  ward,  or  parent  and  child.  As  lUustrat- 
Ing  this  exception  to  the  general  rule,  the 
following  cases  are  in  point :  Hoeb  v.  Masch- 
inot,  140  Ky.  330,  131  S.  W.  23 ;  Shacklette 
V.  Goodall,  161  Ky.  20,  161  S.  W.  23. 

[4,  t]  But  here  the  facts  are  not  sufficient 
to  raise  a  presumption  of  fraud.  The  mete 
fact  that  the  parties  were  of  kin  does  not 
establish  such  a  confidential  relation  as  will 
give  rise  to  the  presumption  of  fraud.  The 
fact  that  Richardson  only  lived  68  days  after 
the  deed  does  not  render  the  consideration 
inadequate,  although  the  obligation  Imposed 
upon  the  grantee  was  perhaps  made  less 
onerous.  As  said  In  the  case  of  Dunaway  v. 
Dunaway,  105  S.  W.  137,  32  Ky.  Law  Rep.  29: 

"The  test  is:  Was  it  fair  and  reasonable 
when  entered  into?  The  grantor  mizht  have 
lived  several  years  longer  than  he  did,  and  at 
the  time  the  deed  was  made,  it  seemed  likely 
that  he  would  live  for  several  years.  In  view 
of  the  condition  of  the  rrantor's  health,  becanse 
of  his  physical  infirmity,  and  the  probability 
that  he  would  in  time  become  more  and  more 
helpless,  and  a  charge  of  constant  care  and  at- 
tention, the  agreement  of  the  grantee  to  support 
him  the  balance  of  his  life,  and  to  decently  inter 
him,  made  a  sufficient  consideration  to  uphold 
the  deed." 

The  evidence  makes  it  clear  that  the  land 
conveyed  was  not  an  ezces^ve  payment  for 
the  services  rendered  by  Colyer  during  the 
68  days  that  he  waited  upoa  and  provided 
for  Richardson. 

The  Judgnaent  la  affirmed. 
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ALLEN'S  ADITR  ▼.  PAOIPIO  MUT.  LIFE 
INS.  CO. 

(Coart  of  Appeals  of  Kentucky.    Not.  9,  1915.) 

Iksubanck  ®=>114 — ^Accident  Policies— In- 
surable I NTEBE8T— Beneficiary. 
Where  deceased  procured  an  accident  poli- 
cy which  named  as  the  beneficiary  a  woman  to 
whom  deceased  waa  related  neither  by  blood  nor 
marriage,  though  she  was  designated  as  his 
vife,  and  deceased  i>aid  all  of  the  premiums,  the 
beneficiary  was  entitled  to  the  amount  due  un- 
der the  policy,  though  she  hod  no  insurable  in- 
terest in  deceased's  Ufa. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Oent  Dig.  {{  13ft-138;  Dec  Dig.  <8=>114.] 

Appeal  from  Clrcnlt  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action  by  Leon  Allen's  administrator 
against  tbe  Padflc  Mutual  Life  Insurance 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

C.  B.  Shlmer  and  Geo.  E.  Phillips,  both  of 
Covington,  and  A.  C.  Hall,  of  Newport,  for 
appellant.  Barbour  ds  Bassmann,  of  New- 
port, for  appellee. 

CAKROLL,  J.  On  January  26,  1912,  the 
appellee  Insurance  company  issued  to  Leon 
^len,  apon*lils  request  and  application,  a 
policy  of  accident  insurance  in  which  It  agreed 
to  pay  "to  the  Insured  or  his  beneficiary, 
Mrs.  Clara  Allen,  his  wife,  or  in  the  event 
of  her  prior  death,  to  the  executors,  admin- 
istrators, or  assigns  of  the  insured,"  tbe 
principal  sum  of  $1,000,  In  the  event  the  in- 
sured came  to  his  death  by  accidental  causes. 

This  suit  was  brought  by  the  administrator 
of  Allen  to  recover  the  sum  of  $1,000,  on  the 
ground  that  he  had  come  to  his  death  from 
accidental  causes  within  the  meaning  of  the 
policy.    The  petition  further  averred  that: 

"Said  Clara  Allen,  designated  in  said  policy  of 
insurance  as  the  wife  of  said  insured  and  as 
the  beneficiary  of  said  policy,  was  not  and  is 
Bot  the  wife  of  said  Leon  Allen,  and  was  not 
telated  to  him  by  blood  or  marriage,  and  was  not 
a  creditor  of  said  insured,  nor  was  she  the  af- 
fianced wife  of  said  insured." 

It  was  further  averred  that  all  the  pre- 
miums due  on  the  policy  had  been  paid  by 
Leon  Allen  in  the  manner  and  at  the  times 
required  by  the  policy  contract,  and  that  the 
company  had  not  paid  to  Clara  Allen  any 
part  of  the  sum  stipulated  In  the  contract 

The  lower  court  sustained  a  general  de- 
murrer to  tbe  petition,  and  the  administra- 
tor appeals. 

The  administrator  is  endeavoring  to  col- 
lect the  money  due  under  the  contract  upon 
the  theory  that  Clara  Allen  had  no  insura- 
ble interest  In  the  life  of  the  insured,  and, 
as  the  contract  could  not  tie  enforced  for 
ber  benefit,  the  estate  of  the  insured  was  en- 
titled to  the  insurance.  But  if,  as  averred 
in  tile  petition,  the  contract  was  procured 
by,  and  all  tbe  premiums  due  on  the  policy 
were  paid  by,  the  insured,  he  had  the  right 


to  designate  Clara  Allen  as  the  benefldary, 
and  she  was  entitled,  upon  bis  death,  to  re- 
cover the  amount  due  under  tbe  policy,  al- 
though she  had  no  insurable  interest  in  his 
life.  This  question  has  been  settled  by  this 
court  in  Hess  v.  Segenfelter,  127  Ky.  348,  105 
S.  W.  476,  14  L.  R.  A.  (N.  S.)  1172,  128  Am. 
St.  Rep.  343;  Rupp  v.  Western  Life  Indem- 
nity Ca,  138  Ky.  18,  127  S.  W.  490,  29  U  & 
A.  (N.  S.)  675. 

As  the  beneficiary  named  In  the  policy  is 
entitled  to  the  insurance,  it  necessarily  fol- 
lows that  the  administrator  cannot  recover 
it  for  the  estate,  and  therefore  the  Judgment 
dismissing  his  suit  Is  affirmed. 


MOTTLBT  V.  BOBMBR  et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  9,  1915.) 

VENDoa  AND  Purchases  is=5283— Enfobce- 
uxNT  o»  Lien— Maxubitt  of  Notes— Juna- 

MBNT. 

In  an  action  to  enforce  the  lien  of  a  judg- 
ment creditor  who  had  purchased  at  an  execu- 
tion sale  and  obtained  a  lien  subordinate  to  the 
liens  of  the  assignees  of  defendant's  seven  pur- 
chase-money notes,  making  such  assignees  par- 
ties defendant  and  calling  upon  them  to  assert 
their  liens,  where  it  appeared  that  only  two  of 
the  notes  had  matured,  a  judgment  that  the 
land  was  indivisible,  without  materiaUy  impair- 
ing its  value  and  for  its  sale,  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  gg  800-807;  Dec.  Dig. 
<S=»286.] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  to  enforce  a  lien  by  E.  Roemer 
against  J.  F.  Mottley  and  others,  with  cross- 
petition  by  the  other  defendants.  From  a 
judgment  and  order  of  sale,  defendant  Mott- 
ley appeals.    Reversed. 

Bradbum  &  Basham,  of  Bowling  Green, 
for  appellant  Wright  &  McElroy,  of  Bowl- 
ing Grteen,  for  appellees. 

HANNAH,  J.  This  appeal  Involves  the 
same  matters  as  the  case  of  Roemer  v.  Mott- 
ley, 164  Ky.  313,  175  S.  W.  645.  J.  F.  Mott- 
ley bought  of  R.  B.  Chaney  and  others,  on 
December  5, 1911,  a  tract  of  land  in  Warren 
county,  contolnlng  126  acres,  for  which  he 
paid  $1,500  in  cash  and  executed  seven  prom- 
issory lien  notes,  each  in  the  sum  of  $223.45, 
and  due  on  the  1st  days  of  January  of  the 
years  1913  to  1919,  both  Included.  These  notes 
were  sold  and  transferred  by  the  vendors  of 
tbe  land  to  James  T.  Blewett;  and  Blewett 
sold  and  transferred  the  second  note  to  War- 
ren Lodge  No.  225  I.  O.  O.  F.  of  Rockfleld.  In 
August,  1913,  appellee  Roemer  sued  Mottley 
in  the  Warren  quarterly  court  and  obtained 
a  Judgment  against  him  in  the  sum  of  $195.- 
45,  execution  upon  which  he  caused  to  Issue 
from  the  office  of  the  clerk  of  the  Warren 
circuit  court,  and  to  be  levied  upon  the  126 
acres  of  land  mentioned.  At  the  execution 
sale,  Roemer  became  the  purchaser,  for  the 
sum  of  $243.02,  the  amount  of  the  debt  In- 
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terest,  and  costs.  The  land  being  already 
Incumbered  with  the  purchase-money  lien 
notes,  Roemer  by  his  purchase  at  execution 
sale  obtained  only  a  lien  thereon  subordinate 
to  the  purchase-money  Hens  of  Blewett  and 
the  Warren  Lodge.  Kentucky  Statutes,  J 
1700,  subsec.  1.  On  February  8,  1014,  Roem- 
ep  Instituted  this  action  In  the  Warren  cir- 
cuit court  against  Mottley,  to  enforce  the 
lien  80  obtained  by  him.  Blewett  and  the 
lodge  were  made  parties  defendant  as  other 
Uenholders,  and  called  upon  to  assert  their 
liens.  They  answered  on  March  3,  1914. 
and  set  up  the  seven  notes  heretofore  men- 
tioned, making  their  answer  a  cross-petition 
against  Mottley,  and  praying  for  an  enforce- 
ment of  their  Hens.  This  pleading  was  flled 
March  3,  1914 ;  and  on  the  same  day  Mottley 
flled  his  answer  to  Roemer's  petition,  assert- 
ing that  the  debt  due  him  was  created  after 
the  purchase  of  the  land  in  question,  and 
that  he  was  entitled  to  a  homestead  therein 
as  against  Roemer's  debt.  By  reply  filed  on 
March  14,  1914,  the  plalutifF  Roemer  denied 
that  Mottley  was  a  bona  fide  housekeeper, 
or  entitled  to  a  homestead  exemption.  On 
the  same  day,  March  14,  1914,  a  Judgment 
was  entered,  wherein  it  was  adjudged  by  the 
court  that  the  land  involved  was  indivisible, 
without  materially  impairing  its  value,  and 
that  a  sale  thereof  be  had  for  the  purpose  of 
satisfying  the  liens  o(  Blewett  and  the  lodge. 
No  sale  was  ordered  in  satisfaction  of  Roem- 
er's lien;  the  question  of  the  priority  of  his 
lien  over  the  homestead  right  of  the  defend- 
ant, Mottley,  and  the  question  of  Mottley's 
right  to  a  homestead  In  the  land  in  question, 
were  both  reserved  for  future  adjudication. 
The  land  was  appraised  at  $3,000;  and  at 
the  sale  it  was  bid  in  by  the  plaintifT  Roem- 
er for  $2,000.  Mottley  thereupon  flled  excep- 
tions to  the  report  of  sale.  The  chancellor 
sustained  the  exceptions,  and  set  the  sale 
aside.  On  appeal  from  the  judgment  setting 
the  sale  aside,  the  action  of  the  chancellor 
was  approved  by  this  court  on  the  ground 
that  It  was  error  to  order  a  sale  of  the  land 
until  the  maturity  of  all  the  notes.  Roemer 
T.  Mottley,  supra. 

This  present  appeal  is  from  the  original 
judgment  and  order  of  sale,  and  la  prosecut- 
ed by  Mottley.  It  was  pending  when  the 
other  appeal  was  decided  by  this  court ;  but, 
for  some  reason,  a  consolidation  of  the  two 
appeals  was  not  sought. 

There  Is  nothing  in  the  record  before  us 
that  shows  any  right  to  a  Judgment  on  all 
the  notea  At  the  time  this  judgment  was 
rendered,  only  two  of  the  seven  notes  had 
matured,  and  the  other  five  were  not  yet 
due.  See  Leopold  v.  Furber,  84  Ky.  214,  1 
S.  W.  404,  8  Ky.  Law  Rep.  198;  Gentry  v. 
Walker,  03  Ky.  407,  20  S.  W.  291,  14  Ky. 
Law  Rep.  351;  Gunn  v.  Orndorff,  67  S.  W. 
872,  68  S.  W.  461,  23  Ky.  Law  Rep.  2360. 

The  Judgment  is  therefore  reversed. 


LUCAS  LAND  &  LTJMBER  00.  t.  COOK'S 

ADM'R. 
(Court  of  Appeals  of  Kentucky.    Nov.  0, 1015.) 

1.  Masteb  ano  Sebvant  4=>103— iHJmT  to 
Servant— Master's  Liability. 

Whatever  was  done  in  attempting  to  re- 
place a  log,  whereby  the  sawyer  was  killed,  be- 
mg  actually  done  by  him,  or  supervised  and 
directed  by  bim,  the  men  working  with  him 
obeying  his  signals  or  orders,  the  master  wai 
not  liable. 

lEd.  Note. — For  other  eases,  see  Master  and 
Servant,  Gent  Dig.  |  175;    Dec.  Dig.  «=>10a.] 

2.  Mabteb  and  Servant  «=>129— Ihjubt  to 
Servant — Proximate  Cause. 

The  act  of  a  servant,  while  hauling  logi 
into  a  sawmill,  in  striking  a  log,  moving  it  out 
of  place  on  the  skldway,  was  not  the  proximate 
cause  o{  the  sawyer's  injury  while  attempting 
to  replace  it,  there  being  no  causal  connection 
between  it  and  the  injury. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  267-263;  Dec.  Dig.  «s> 
129.] 

8.  Mabteb  and  Servant  9s>115— Satk  Place 

TO  Work. 

There  is  no  failure  to  famish  a  sawver  a 
reasonably  safe  place  to  work,  the  mill  being 
built  in  the  way  sawmills  are  usually  and  gen- 
erally built,  and  containing  no  dangerous  place* 
beyond  such  as  are  necessarily  found  in  all  saw- 
mills. 

IGd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  205,  206 ;  Dec.  Dig.  «=> 
115.] 

4.  Nbolioencb  €=»121— Necessitt  of  Proof. 
Negligence  will  not  be  presumed,  but  must 
be  alleged  and  proven. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  217-220,  224r-228,  271;  I>ec.  Dig. 
<8s»121.] 

Appeal  from  Circuit  Court,  McCrad(en 
County. 

Action  by  William  H.  Cook's  Administra- 
tor against  the  Lucas  Land  A  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Wheeler  &  Hughes  and  Berry  ft  Grassham, 
all  of  Paducab,  for  appellant.  Hendrlck  & 
N'ichols,  of  Paducah,  and  James  T.  Miller,  of 
Nashville,  Tenn.,  for  appellee. 

MILLER,  C  J.  This  is  an  appeal  from  a 
Judgment  of  the  McCracken  circuit  court 
which  awarded  the  appellee,  as  the  adminis- 
trator of  the  estate  of  W.  H.  Cook,  deceased, 
the  sum  of  $8,500  damages  against  the  appel- 
lant, for  having  negligently  caused  the  death 
of  said  Cook. 

The  petition  charges  that  Cook  came  to  his 
death:  (1)  By  reason  of  the  gross  negligence 
and  carelessness  of  the  other  employ^  of 
appellant,  who  were  laboring  in  a  different 
line  of  employment  from  Cook ;  (2)  from  the 
defective  machinery  and  appliances  with 
which  he  was  working ;  and  ^)  from  the  ap- 
pellant's failure  to  provide  Cook  with  a  rea- 
sonably safe  place  within  which  to  do  hls^ 
work. 

Henry  Schnuck,  appellant's  foreman,  was 
also  made  a  defendant,  but  he  was  relieved 
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of  all  blame  by  a  peremptory  instruction 
given  by  the  court  at  the  conclusion  of  the 
evidence. 

For  a  reversal  appellant  insists  there  was 
no  evidence  of  negligence  upon  the  part  of 
the  appellant,  that  Cook's  death  was  caused 
solely  by  his  own  negligence,  and,  conse- 
quently, that  its  motion  for  an  instruction, 
peremptorily  directing  the  Jury  to  find  for 
the  defendant,  should  have  been  sustained. 

The  testimony  Is  quite  vague  and  frag- 
mentary in  many  essential  particulars;  but, 
as  we  read  It,  the  following  facts  appear: 

Appellant's  mill  is  located  on  the  bank  of 
the  Tennessee  river,  at  Paducah,  and  Cook 
had  worked  as  sawyer  in  the  mill  for  quite 
a  while  The  logs  which  be  handled  were 
cat  by  a  belt  saw.  The  logs  were  brought 
up  into  the  mill  from  the  river  on  a  log 
car,  which  was  pulled  along  a  track  with  a 
cable  that  coiled  around  a  large  drum,  or 
"bull  wheel,"  in  the  mill,  which  was  op- 
erated by  steam  power.  When  Cook  was  en- 
gaged in  sawing  a  log,  and  in  bis  regular 
position,  the  saw  was  at  his  right  side,  and 
a  little  in  front  of  htm.  And,  running  along 
in  front  of  him,  on  a  track,  was  the  saw  car- 
riage, which  was  operated  by  steam,  and 
controlled  by  a  lever  at  Cook's  right  hand. 
At  his  left  side  were  the  "skids"  or  "skid- 
way,"  a  slightly  sloping  platform,  on  which 
the  logs  were  placed  before  being  rolled  onto 
the  carriage  for  the  sawyer.  Behind  the 
skidway,.  on  'a  track  parallel  to  the  track 
on  which  the  saw  carriage  moved,  the  log 
car  above  mentioned  brought  the  logs  up 
from  the  river,  and,  when  the  logs  reached 
the  mill,  they  would  be  rolled  off  on  the 
skidway. 

Between  Cook  and  the  saw  machinery  at 
bis  right,  there  was  a  wooden  partition.  The 
saw  carriage  was  propelled  by  steam,  at  a 
rapid  speed,  along  a  steel  track,  and  was 
used  to  convey  the  logs  to  and  from  the 
steel  belt  saw  that  sawed  fbem  into  lum- 
ber. In  front  of  Cook  and  within  his  reach, 
there  were  two  levers  and  a  foot  tread. 
With  the  foot  tread  he  threw  the  logs  from 
the  skidway  onto  the  saw  carriage;  with 
one  of  the  levers  he  operated  what  is  called 
the  "nlggerhead,"  which  was  used  to  adjust 
the  log:  after  It  had  been  thrown  onto  the 
saw  carriage;  and  he  used  the  other  lever, 
as  above  stated,  to  control  the  movements  of 
the  saw  carriage  along  the  track  in  front  of 
him. 

Upon  the  occasion  of  the  accident,  the  log 
car  had  been  pulled  up  from  the  river  with 
a  load  of  logs,  and  when  it  entered  the  mill, 
the  end  of  one  of  the  logs  on  the  car  struck 
the  end  of  a  log  lying  on  the  skidway,  and 
knocked  or  pushed  it  about  S  feet  out  of  its 
original  position,  and  so  as  to  interfere  with 
Cook's  operations  as  sawyer.  One  end  of  this 
log  was  off  the  skidway  and  rested  against 
the  wooden  partition  which  separated  Cook 
from  the  saw  machinery.  When  Cook  dis- 
covered this  danger,  he  motioned  to  one  or 


piore  of  the  employes,  directing  them  to  place 
a  chain  around  the  log  in  order  to  drag  it 
back  to  its  proper  place  on  the  skidway. 
This  chain  was  attached  to  a  pulley  over- 
head. After  the  chain  had  been  attached  to 
the  log.  Cook  took  a  stick  and  attempted  to 
press  or  push  the  end  of  the  log  with  it,  or, 
perhaps,  to  hold  the  end  In  position.  But 
when  the  power  was  applied  to  the  chain 
pulley  under  Cook's  signals  and  directions, 
the  end  of  the  log  nearest  him  swung  round, 
struck  the  unlocked  lever,  which  controlled 
the  saw  carriage,  pushed  against  the  stick 
Cook  was  using,  and  caused  him  to  step  back 
and  place  one  foot  In  the  track  along  which 
the  carriage  passed,  or  in  some  way,  to  get 
in  the  path  of  the  carriage.  The  log  evident- 
ly struck  Cook  and  the  lever  about  the  same 
time,'  knocking  Cook  onto  the  carriage  and 
causing  the  lever  to  release  the  saw  carriage 
and  start  it  forward  at  a  rapid  speed  towards 
the  saw,  which  was  running  at  full  speed. 
Cook  was  carried  against  the  saw,  and  so 
badly  mangled  that  he  died  In  a  few  minutes 
thereafter. 

To  sustain  the  charge  of  negligence,  appel- 
lee insists  that  the  place  where  Cook  was  do- 
ing his  work  was  unprotected;  that  there 
was  nothing  between  the  place  where  Cook 
was  required  to  stand  and  the  skidway,  ex- 
cept a  post  about  18  Inches  high  and  about 
10  feet  to  his  rear,  which  afforded  him  prac- 
tically no  protection  from  the  logs  on  the 
skidway.  This  fact,  in  connection  with  the 
act  of  another  employ^  In  hauling  the  log 
from  the  river  so  as  to  strike  the  end  of  the 
other  log  and  throw  it  out  of  position  on  the 
skidway,  constitute  practically  all  the  acts  of 
negligence  charged  against  the  appellant. 

It  further  appears  that  the  lever  which 
controlled  the  saw  carriage  was  left  unlock- 
ed by  Cook  when  he  attempted  to  have  the 
log  removed,  and  that  it  was  the  practice.  If 
not  the  duty  of  the  sawyer,  to  lock  the  lever 
whenever  he  left  it  beyond  his  reach,  or  con- 
trol. 

[t,  2]  E^om  a  careful  reading  of  all  the  evi- 
dence, we  are  clearly  of  opinion  that  it  not 
only  falls  to  show  any  defective  appliances, 
or  other  facts  tending  to  prove  that  appellant 
was  negligent,  but  it  shows  beyond  question 
that  whatever  was  done  at  the  time  of  the 
accident  was  either  actually  done,  or  .super- 
vised and  directed  by  Cook.  He  was  In 
charge  of  the  sawing  operations,  and  the 
proof  of  the  appellee  shows  that  Cook  initiat- 
ed the  movement  which  resulted  in  his  death. 
The  act  of  the  man  in  charge  of  the  log  car 
in  permitting  the  log  on  the  car  to  strike  the 
end  of  another  log  lying  on  the  skidway  and 
knock,  It  out  of  place  was  not  the  proximate 
cause  of  Cook's  death.  It  might  have  re- 
mained in  that  position  on  the  skidway  indef- 
initely without  causing  Injury  to  any  one,  if 
Cook  had  not  attempted  to  remove  it.  In 
order  to  establish  proximate  cause,  it  is  nec- 
essary that  a  causal  connection  be  shown  be- 
tween the  negligent  act  and  the  Injury.    The 
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act  must  bare  been  the  cause  wblch  produced 
the  Injury.  The  injury  was  caused,  In  tbia 
case,  by  the  Independent  and  subsequent  act 
of  Cook. 

Moreover,  all  the  work  done  in  the  mill  in 
connection  with  the  placing  of  logs  was  nec- 
essarily done  with  a  view  of  placing  the  logs 
where  the  sawyer  could  handle  them,  and  the 
proof  clearly  shows  that  the  men  working 
n'ith  Cook  obeyed  his  signals  or  spoken  or- 
ders, to  accomplish  that  purpose.  See  Red 
River  Lumber  Co.  v.  Newkirk,  12  Ky.  Law 
Rep.  635. 

[3]  The  claim  that  appellant  failed  to  fur- 
nish Cook  with  a  reasonably  safe  place  in 
which  to  do  his  work  is  not  sustained  by  the 
proof.  On  the  contrary,  the  proof  shows 
that  ai^ellant's  mill  was  built  in  thq  way 
that  sawmills  are  usually  and  generally  built, 
and  contained  no  dangerous  places  beyond 
such  as  are  necessarily  found  in  all  saw- 
mills. It  is  impossible  to  avoid  the  conclu- 
sion that  the  one  controlling  act  that  caused 
this  unfortunate  accident  to  Cook  was  his  act 
in  attempting  to  remove  the  log. 

[4]  This  court  has  repeatedly  held,  In  con- 
formity with  the  weight  of  authority  gen- 
erally, that  negligence  will  not  be  presumed ; 
It  must  be  alleged  and  proved.  2S  Cyc.  1446 ; 
Johnston's  Adm'r  v.  East  Tennessee,  Vir- 
ginia &  Georgia  Ry,  Co.,  80  8.  W.  415,  17  Ky. 
Law  Bep.  67;  L.  &  N.  B.  Co.  v.  McGary's 
Adm'r,  104  Ky.  600,  47  8.  W.  440,  20  Ky. 
Law  Rep.  601 ;  Vlssman  v.  Southern  Ry.  Co., 
80  8.  W.  B02,  28  Ky.  Law  Rep.  429,  2  L.  R. 
A.  (N.  S.)  460;  Reliance  Textile  Works  v. 
Williams,  136  Ky.  670,  122  S.  W.  207,  124  S. 
W.  860. 

We  conclude,  therefore,  as  was  aptly  said 
In  Louisville  Gas  Co.  v.  Kaufman-Straus  & 
Co.,  105  Ky.  158,  48  8.  W.  434,  20  Ky.  Law 
Rep.  1069,  that  the  evidence  Is  not  suflScient 
to  authorize  a  judgment  transferring  the 
money  or  property  of  the  defendant  to  the 
possession  and  profit  of  the  plaintiff,  and  that 
the  circuit  court  should  have  sustained  appel- 
lant's motion  for  a  peremptory  instruction, 
directing  the  jury  to  find  for  the  defendant. 

Judgment  reversed. 


WHITAKER  et  aL  v.  WHITAKER'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Nov.  10, 1915.) 

1.  Wills  ®=»714  —  Constrtjction  —  Intbbbst 
Devised— Satisfaction  of  Claixs. 

Where  a  testator  who  used  his  wife's  money 
in  acquiring  land,  and  executed  an  instrument 
reciting  his  indebtedness,  thereafter  devised  to 
her  the  laud  in  fee,  together  with  a  life  estate 
in  all  of  his  other  property,  and  the  widow, 
though  she  surrived  her  husband  several  years, 
made  no  attempt  to  enforce  the  obligation,  the 
devise  in  fee  will  be  deemed  a  satisfaction  of 
her  lien  on  such  land,  under  the  rule  that, 
where  a  devise  ia  equal  or  greater  in  value  than 
a  claim  against  the  testator,  it  will  be  deemed 
a  satiBfaction,  and  in  view  of  the  fact  that  a 
court  of  chancery  will,  after  a  long  lapse  of 
years  when  the  parties  in  interest  have  died,  give 


BQch  effect  to  old  transactions  as  the  parties  bj 
their  conduct  have  given,  this  being  particularl; 
true  in  the  instant  case,  as  the  couple  were 
childless. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfg.  a  1698-1708;    Dec  Dig.  *=»714!] 

2.  Wills  ®=»430  —  Constbuction  —  Pdrpose 

or  CoNSTBUCTIOlf. 

The  onW  purpose  of  rules  of  construction 
is  to  give  effect  to  the  intent  of  the  testator. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   a  952,  956,  957;    Dec  Dig.  <S=»439.] 

Appeal  from  Circuit  Court,  Boone  County. 

Action  by  Sarah  F.  Whitaker's  adminis- 
trator against  Mary  L.  Whitaker  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL    Reversed,  with  directions  to  dismiss. 

Clone,  Dldterson  ft  Clayton,  of  Cincinnati, 
Ohio,  for  appellants.  S.  Gainea,  of  Burling- 
toa,  for  appellee. 

TURNER,  J.  In  1882  Thomas  S.  Whitaker 
and  Sarah  F.  Whitaker  had  t)een  married  for 
several  years,  and  lived  upon  his  farm  of 
about  300  acres  in  Boone  county.  They  did 
not  then  have,  and  never  had,  any  children. 
At  that  time  he  bought  another  tract  of  land 
of  about  38  acres,  known  as  the  Gaines  farm, 
and  In  paying  for  same  used  $1,200  of  her 
money.  They  moved  to  the  Gaines  farm, 
and  lived  there  until  his  death,  in  190& 
After  his  death  there  was  found  among  his 
papers  the  fodlowlng  instrument: 
"*1,200.00 

"Boone  County,  Kentucky,  May  6th,  1885. 

"Due  Sarah  F.  Whitaker  twelve  hundred 
($1,200.00)  dollars  on  demand,  it  being  tb« 
amount  she  paid  on  the  land  at  Gainesville 
bought  of  A.  8.  Gaines.  Witness  my  hand  and 
seal.  Thomas  8.  Whiuker." 

Thomas  8.  Whitaker  left  a  will,  by  the 
terms  of  which  he  devised  to  his  wife  in  fee 
the  Gaines  farm  of  about  38  acres,  above  re- 
ferred tn,  and  also  devised  to  her  for  life 
the  300-acre  farm  upon  which  they  had  for- 
merly lived,  and  devised  to  her  for  life  all  of 
his  personal  estate.  The  value  of  the  Gaines 
farm  was  $3,000  or  more,  and  the  value  of 
the  300-acre  tract  about  $10,000,  and  his  sur- 
plus personal  property  after  the  settlement  of 
bis  estate  amounted  to  something  over  $4,- 
(XX).  The  wife  was  named  as  executrix  in  the 
will,  but  declined  to  qualify,  whereupon  her 
fiepbew,  J.  M.  Grant,  qualified  as  adminis- 
trator with  the  will  annexed,  and  proceeded 
to,  and  did,  settle  the  estate. 

Shortly  after  the  death  of  Thomas  S. 
Whitaker  the  paper  dated  May  5,  1885,  was 
turned  over  to  her  by  the  administrator,  and, 
although  she  bad  possession  of  the  paper 
until  her  death  in  May,  1012,  it  was  never 
verified  by  her  or  presented  as  a  claim 
against  the  estate  of  her  husband  during 
her  lifetime.  After  her  death  the  same  J.  M. 
Grant  qualified  as  her  administrator,  verified 
this  claim,  and  brought  this  equitable  action 
against  the  devisees  in  remainder  of  the  300- 
acre  tract  of  land,  and  seeks  to  subject  same 
to  the  payment  of  the  claim.     The  lower 
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court  entered  a  judgement  for  the  plaintiff, 
and  adjudged  the  same  to  be  a  lien  upon 
tlie  300-acie  tract,  and  the  devisees  in  re- 
mainder have  appealed. 

The  only  question  necessary  to  be  passed 
upon  is  whether  tlie  devise  by  the  husband 
to  the  wife  of  the  Gaines  farm  la  to  be 
treated  as  a  satisfaction  of  her  claim. 
Wbitaker  In  his  will  first  provided  for  the 
payment  of  all  his  Just  debts  and  funeral 
expenses.  He  then  gave  to  bis  wife  in  fee 
the  Gaines  farm.  He  then  gave  to  her  the 
300-acre  farm  for  life,  and  in  remainder 
gave  it  to  bis  two  brothers  and  the  children 
of  his  deceased  sister.  He  then  gave  her 
all  of  his  personal  property  for  life,  and  in 
remainder  to  bis  heirs.  This  will  was  dated 
in  June,  1906,  more  than  24  years  after  the 
purchase  of  the  Gaines  farm,  and  more  than 
21  years  after  the  execution  by  him  of  the 
paper  above  quoted.  That  paper  was  found 
among  bis  effects  after  his  death,  and  it 
does  not  appear  that  his  wife  ever  bad  pos- 
session of  the  same  until  then.  In  his  will 
be  does  not  mention  any  debt  owing  to  his 
wife,  nor  does  he  refer  In  any  manner  to  the 
fact  that  she  had  furnished  any  part  of  the 
money  to  pay  for  the  Gaines  farm. 

[1,21  There  are  many  exceptions  to  the 
general  equitable  rule  that,  where  a  legacy 
or  devise  is  equal  to  or  greater  in  value  than 
8  claim  against  the  testator,  the  legacy  or 
devise  will  be  deemed  a  satisfaction ;  In  fact, 
there  is  a  tendency  of  the  courts  to  seize 
upon  very  slight  circumstance  out  of  which 
to  make  an  exception  to  the  rule.  For  in- 
stance, the  rule  will  not  be  applied  where 
the  legacy  is  of  less  value  than  the  debt; 
nor  where  there  is  a  difference  In  the  time 
of  payment  of  the  debt  and  the  legacy ;  nor 
where  they  are  of  a  different  nature  as  to 
the  subject-matter;  nor  where  there  is  an 
express  direction  in  the  will  for  the  payment 
of  debts.  Cloud  v.  Clinkenbeard's  Ex'rs,  8 
B.  Mon.  397,  48  Am.  Dec.  397.  These  excep- 
tions, however,  are  all  based  upon  the  idea 
that  they  evidence  a  purpose  by  the  testator 
that  the  bequest  or  devise  shall  be  treated 
as  a  bonus,  rather  than  a  satisfaction  of  the 
dalm. 

But  the  facts  of  this  case  do  not  bring  It 
within  any  of  these  exceptions;  the  value 
of  the  devise  Is  largely  in  excess  of  the 
daim.  The  devise  and  the  claim  refer  to  the 
same  subject-matter,  for  the  paper  quoted 
shows  that  the  money  which  the  wife  had 
advanced  was  used  in  paying  for  the  prop- 
erty which  was  devised  to  her.  The  claim 
bad  been  long  since  due  at  the  time  of  his 
death,  and  the  devise  took  effect  at  his 
death.  Nor  can  the  general  direction  in  his 
will  to  pay  bis  debts,  under  the  circum- 
stances of  this  case,  be  deemed  to  operate  as 
an  exception  to  the  general  rule;  for,  in  the 
first  place,  it  is  apparent  that  he  was  not 
treating  this  claim  held  by  his  wife  as  an 
ordinary  claim  against  his  estate,  but  was 
treating  it,  as  is  unmistakably  shown  by  the 


paper  dated  the  6th  of  May,  1885,  as  an  equi- 
table lien  which  she  had  against  the  Gaines 
farm,  into  which  her  money  had  gone,  and 
it  is  not  unnatural  that  when  be  came  to 
make  his  will  24  years  later  he  should  treat 
the  devise  to  her  in  fee  of  the  Gaines  farm, 
worth  more  than  her  lien  upon  it,  as  a  satis- 
faction of  her  claim.  In  the  next  place,  the 
subsequent  conduct  of  the  widow,  who  sur- 
vived her  husband  4  years,  and,  being  cog- 
nizant of  all  the  facts  and  in  possession  of 
this  paper,  stood  by  and  saw  his  estate  fully 
settled  without  verifying  or  presenting  this 
claim  for  payment,  is  inconsistent  with  any 
other  view  than  that  she  treated,  and  knew 
that  her  husband  Intended,  the  devise  to  her 
of  the  Gaines  farm  in  fee  as  a  satisfaction 
of  this  claim. 

There  is  no  safer  or  more  salutary  equi- 
table rule  than  that  the  chancellor,  after  a 
long  lapse  of  years,  when  the  pajtles  di- 
rectly In  interest  have  all  died,  will  give 
such  effect  to  the  old  transactions  between 
them  aa  they  themselves  by  their  conduct 
have  given.  It  is  not  unfair  to  assume,  from 
the  tender  and  Intimate  relations  which  ex- 
isted b^ween  this  old  couple,  that  the  wife 
after  his  death  knew  that  be  Intended  the 
devise  of  the  Gaines  farm  to  her  to  be  in 
satisfaction  of  her  claim,  and,  so  knowing, 
and  being  a  conscientious  woman,  declined 
to  present  her  claim;  at  any  rate,  no  other 
effect  in  law  can  be  g^ven  to  her  failure  to 
do  so.  We  have  carefully  examined  all  of 
the  cases  in  this  state  wherein  exceptions 
to  the  general  equitable  rule  have  been  ap- 
plied, and  In  none  of  them  do  we  find  the 
fbcts  to  be  in  anywise  similar  to  those  in 
this  case. 

The  case  of  Cloud  v.  Clinkenbeard's  Bx'rs 
was  an  action  by  the  plaintiff  on  an  implied 
promise  to  pay  for  services  rendered,  and 
the  executors  sought  to  defeat  a  recovery  by 
relying  upon  the  provisions  of  the  decedent's 
wHl  wherein  he  had  bequeathed  the  claim- 
ant 1500  and  some  specific  personal  property. 
In  that  case  the  bequests  were  less  in  value 
than  the  indebtedness  and  made  payable  at  a 
different  time,  and  it  was  held  that  they 
were  not  to  be  deemed  to  be  given  in  satis- 
faction of  the  debt. 

The  case  of  Lisle  v.  Tribble,  92  Ky.  304, 17 
S.  W.  742,  13  Ky.  Law  Rep.  695,  was  where 
the  husband  died  owing  his  wife  11,000,  evi- 
denced by  note.  After  his  death  she  brought 
a  suit  on  the  note,  and  the  lower  court  gave 
her  Judgment  for  the  amount  of  the  note, 
but  credited  It  by  the  value  of  certain  per- 
sonal property  which  he  had  bequeathed  to 
his  wife  in  his  will.  This  the  court  said 
was  error,  because  the  value  of  the  i)ersonal 
property  was  less  than  the  amount  of  the 
debt,  and  because  the  presumption  of  satis- 
faction will  not  arise  where  the  devise  Is 
of  a  different  nature  from  the  subject-mat- 
ter of  the  indebtedness,  and  because  the 
testator  had  made  a  provision  in  bis  will 
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for  the  payment  of  Us  Just  debts.  But  In 
that  case  the  claim  of  the  wife  was  an  ordi- 
nary or  general  claim  against  his  estate,  and 
did  not  represent  a  lien  upon  any  particular 
property,  and  the  circumstances  were  such 
that  be  would  be  presumed  to  have  Intended 
to  provide  for  the  payment  of  her  debt  as 
well  as  all  others;  it  being  a  general  debt, 
and  not  being  a  lien  upon  any  particular 
property  nor  directly  connected  with  or  as- 
sociated with  any  particular  property  held 
In  his  name. 

The  case  of  Backner's  Adm'r  t.  Martin, 
168  Ky.  522,  165  8.  W.  665,  L.  R.  A.  1915B, 
1156,  was  where  a  mother  devised  to  her  un- 
married daughter  a  defeasible  fee  in  certain 
property  worth  twice  as  much  as  the  mother 
owed  the  daughter  as  her  guardian,  and  it 
was  held  that  this  devise  was  not  Intended 
as  a  satisfaction  of  the  debt  she  owed  as 
guardian. 

In  our  view,  the  facts  of  this  case  do  not 
bring  it  within  any  of  the  exceptions  to  the 
equitable  rule.  The  husband  nearly  a  quar- 
ter of  a  century  after  his  wife's  money  had 
been  Invested  In  the  Gaines  farm,  during 
Trhlch  period  he  had  recognized  the  fact  that 
she  had  a  lien  thereon,  when  he  came  to 
make  his  will,  instead  of  providing  otbei^ 
wise  for  the  payment  of  this  money,  devised 
spedflcally  to  her  in  fee  the  tract  of  land 
upon  which  she  had  a  lien,  and  the  wife, 
although  she  lived  for  four  years  after  hi« 
death,  failed  to  verify  or  to  present  any 
claim  against  bis  estate  on  that  account, 
presumably  because  she  knew  the  devise 
was  intended  as  a  satisfactioa  To  permit 
her  estate,  after  her  death,  to  subject  the 
land  held  by  the  remaindermen  under  her 
husband's  will  would  be  to  thwart  not  only 
the  testator's  purpose,  but  his  wife's  as 
well.  Where  a  testator  devises  to  his  wife 
specific  property  upon  which  she  has  a  lien, 
the  property  being  of  greater  value  than  the 
lien,  then  being  childless,  and  it  Is  apparent 
from  bis  will  that  he  intends  that  the  re- 
mainder of  his  property  at  her  death  shall 
go  to  bis  kindred,  the  devise  will  be  treated 
as  a  satisfaction  of  the  lien,  and  particularly 
where  be  has  been  otherwise  generous  with 
his  wife,  who  after  his  death  acquiesced  in 
the  devise  and  treated  It  as  in  satisfaction, 
and  tailed  in  her  lifetime  to  verify  and  file 
her  claim  against  his  estate  for  the  amount 
of  the  claim.  The  rule  Is  only  one  of  con- 
struction, and  all  rules  of  construction  in  de- 
termining what  wills  mean  must  give  way 
before  the  intention  of  the  testator,  when 
It  can  be  fairly  ascertained.  In  this  case  the 
wife  had  no  children.  She  was  not  only  giv- 
en the  fee-simple  title  to  the  Gaines  place, 
but  was  given  for  life  all  his  property  of 
every  kind,  which  doubtless  furnished  her 
an  income  far  in  excess  of  her  needs.  The 
testator,  after  thus  generously  providing  for 
her,  plainly  next  considered  his  own  blood 
relatives,  for  he  gave  them,  after  the  expira- 


tlaa  of  her  life  estate,  all  of  hta  property, 
except  the  Gaines  place,  which  she  had 
helped  to  pay  for.  In  the  light  of  these  con- 
ditions, and  the  fSct  that  bis  widow  by  her 
conduct  after  his  death  berself  so  construed 
his  will,  it  would  plainly  do  violence  to  his 
purpose  to  say  that  he  intended  his  wife 
to  have  the  Gaines  farm  and,  in  addition,  to 
exact  from  his  kindred  the  payment  of  her 
claim  out  of  their  remainder  in  the  other 
land.  The  devise  in  fee  of  the  land  upon 
which  she  had  a  lien,  being  greater  in  value 
than  the  lien,  must,  under  such  conditions, 
be  deemed  in  satisfaction  of  such  claim,  not- 
withstanding the  direction  for  the  payment 
of  debts ;  fur  it  Is  apparent  that  he  did  not 
consider  this  claim  a  debt  at  the  time  be 
simultaneously  devised  her  the  fee  in  the 
Ualnes  farm,  upon  which  It  was  a  lien. 

The  Judgment  Is  reversed,  with  directions 
to  dismiss  plaintiff's  petition. 


PHILLIPS  V.   CORBIN  &   PANNIN. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1915.) 

1.  Master  and  Sbbvant  <s=»125  —  Mastbb's 
Liability— Appliances  ros  Work. 

While  a  master  is  bound  to  furnish  the 
servant  reasonably  safe  appliances  for  wurk  and 
to  exercise  diligence  to  keep  them  in  a  reason- 
ably safe  condition,  he  is  liable  for  injury  from  i 
defect  only  when  be  knows  of  such  defect,  or 
should  have  known  of  It  by  the  exercise  of  ordi- 
nary care. 

[lid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  243-251 ;  Dec.  Dig.  *= 
125.] 

2.  TaiAt      «=5»296— iNSTBUCnONB— COHTBIBU- 
TORY  N'BOUGKNCB. 

In  a  servant's  action  for  injury,  where 
plaintilTs  evidence  showed  a  defect  in  the  ma- 
chinery, and  defendant's  evidence  wasthnt  the 
machine  was  not  defective,  and  that  plaintiff  was 
negligent,  and  the  instructions  defined  negligence 
and  ordinary  care  and  stated  that  it  wag  the 
master's  duty  to  furnish  reasonably  safe  appli- 
ances for  work,  and  that  on  bis  failure  to  do 
so,  resulting  In  the  servant's  injury,  he  would 
be  liable,  an  instruction  that  if  the  servant  was 
Injured  by  failing  to  exercise  that  degree  of  care 
for  hia  own  safety  which  a  person  of  his  age 
and  experience  would  ordinarily  use  under  like 
circumstances,  and  but  for  want  of  such  care 
the  injury  would  not  have  occurred,  he  could 
not  recover,  read  with  the  other  instructions, 
was  not  misleading,  as  it  merely  indicated  that 
the  contributory  negligence  referred  to  was  not 
any  negligence  arising  from  knowingly  operat- 
ing defecuve  machinery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
PiK.  §§  705-713,  715,  716,  718;  Dec.  Dig.  «=» 
296.] 

3.  Master  and  Servant  ®=»206  —  Maoteb's 
Liability— Assumption  of  Risk. 

The  dangers  which  a  servant  assumes  when 
he  undertakes  his  work  are  those  inherent  in 
the  work  and  growing  out  of  it ;  in  other  words 
the  necessary  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  650;  Dec.  Dig.  «=.206.] 

4.  Master  akd  Servant  40217  —  Master's 
Liability— Assomition  or  Risk— Defects. 

In  a  contract  of  employment  a  servant 
never  assumes  risks  arising  from  the  use  of  de- 
fective tools  and  appliances  unless  he  knows  ot 


«s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  IndezM 

digitized  by  V^jC' 


Kyj 


FHZIiUFS  T.  OOSBIN  A  FAMNIK 


68T 


the  defect,  or  it  is  ao  obvioni  that  Ub  work  will 
make  it  known  to  him,  and  be  continues  reg;ard- 
less  of  the  defect;  and,  if  he  knows  of  the  de- 
fect, or  it  is  obvious  to  him,  be  mast  exercise 
ordinary  care  to  save  himaelf  from  injury 
from  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  574-600;  Dec.  T>ig.  «=> 

5.  Masteb   and    Servant   «=»10S— Masteb's 
Durr  —  Tools  ahd  Appuances  —  Ueleoa- 

TION. 

The  master's  duty  of  providing  reasonably 
safe  tools  and  appliances  for  work  and  exercls- 
mg  ordinary  care  to  keep  tbem  reasonably  safe 
is  one  which  he  cannot  escape  by  delegating  to 
another. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dis.  §  175;    Dea  Dig.  iS=>103.] 

6.  Appkai,  and  Ebbob  «=>1064  — ^  Habmless 

EJBROR— iNSTRtlCTIONS. 

_  In  a  servant's  action  for  injury,  error  in 
an  inattructiuu,  making  him  assume  the  dangers 
of  a  defective  appliance  if  by  ordinary  care  be 
could  have  known  of  the  danger  therefrom,  was 
not  prejudicial,  where  he  testified  that  he  knew 
of  the  alleged  defect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  4219,  4221-^1224;  Dec.  Dig. 
«=>1064.] 

Appeal  from  Clrcnit  Court,  Pike  County. 

Action  by  Ell  PbllUps  against  Corbln  & 
Fanoin.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

3.  8.  Cllne,  of .  PlkevlUe,  for  appellant 
Boscoe  Vanover,  of  PlkevlUe,  for  appellee. 

HURT,  3.  The  appellant.  Ell  Phillips,  who 
was  a  young  man  27  years  of  age,  was 
employed  by  the  appellees,  Corbln  &  Fannin, 
In  the  operation  of  what  Is  called  a  "lister," 
being  a  portion  of  the  machinery  of  a  mill, 
which  was  used  In  the  manufiicturlng  of 
staves  for  the  making  of  barrels.  The  opera- 
tion of  the  mill  and  the  persons  engaged  In 
working  at  It  were  under  the  direction  of 
Corbln,  and  Fannin  resided  at  another  place. 
The  "lister"  is  a  portion  of  the  machinery 
of  the  mill,  designed  and  used  for  the  pur- 
pose of  removing  knots  and  rough  edges  from 
the  sides  of  the  stave  bolts.  It  is  constructed 
of  four  posts,  four  Inches  in  width  and  the 
same  In  thickness,  which  were  joined  together 
near  their  ends  by  crosspieoes  of  timber, 
thus  making  a  frame  with  four  sides,  each  of 
which  was  of  the  same  width  and  height 
Across  the  top  of  the  frame  a  mandrel  was 
extended,  which  rested  upon  the  top  pieces 
of  the  frame,  and  upon  each  side  was  fitted 
into  "boxing"  made  of  cast  or  Iron,  which 
was  attached  to  the  top  pieces  of  the  frame, 
and  tbas  held  the  mandrel  in  position.  A 
small  circular  saw,  about  eight  inches  in 
diameter,  was  fitted  upon  the  mandrel.  The 
mandrel  passed  through  the  saw  at  its  center. 
The  mandrel  was  connected  with  the  motive 
[tower  of  the  mill  by  a  belt  or  other  contri- 
vance, which  caused  the  mandrel  to  revolve, 
and  thus  gare  actlm  to  the  saw.  Upon  the 
top  of  the  mandrel  a  small  table  was  fixed. 
Through  a  :S]it  in  the  table  the  saw  revolved. 


About  two  Inches  of  the  saw  protruded  above 
the  table,  and  the  remainder  of  the  saw  was 
beneath  the  table.  The  woi^  of  "listing"  the 
stave  bolts  was  accwnpllshed  by  the  operator 
taking  the  bolt  in  his  hands  and  pressing  It 
against  the  saw,  when  the  saw  would  cut  off 
the  portion  desired.  A  small  guidepost  was 
attached  to  the  table,  at  a  distance  of  three 
or  four  Inches  from  .the  saw,  to  control  the 
action  of  the  bolt  and  the  portion  cut  off.  to 
prevent  it  turning  backward  toward  the  oper- 
ator, and  a  narrow  piece  of  board  was  nailed 
upon  the  side  of  the  table  to  prevent  the 
hands  of  the  (4>erator  from  coming  in  con- 
tact with  the  saw  underneath  the  table.  The 
work  did  not  require  on  the  part  of  the 
operator  any  great  degree  of  skill,  and  the 
knowledge  of  how  to  do  the  work  eSlciently 
was  acquired  in  a  very  short  period  of  time, 
but  the  work  from  the  nature  of  doing  It 
and  the  appliances  used  was  Inherently  and 
necessarily  attended  with  considerable  danger 
to  the  hands  of  the  oi>erator,  if  he  failed  to 
be  careful  and  to  observe  his  actions  and  the 
saw  dosely. 

The  appellant,  while  engaged  In  operating 
the  "lister"  as  a  servant  of  the  appellees,  suf- 
fered the  misfortune  of  his  hand  coming 
into  contact  with  the  saw,  which  injured 
three  of  his  fingers.  This  occurred  on  the  28th 
day  of  July,  1911.  On  the  18th  day  of  July, 
1912,  he  filed  this  petition.  In  ordinary,  and 
thereafter  an  amended  petition  against  the 
appellees,  In  which  he  claimed  that  the  appel- 
lees negligently  and  carelessly  failed  to  use 
ordinary  care  to  provide  him  with  a  reason- 
ably safe  place  in  which  to  work,  and  reason- 
ably safe  appliances  with  which  to  do  the 
work;  that  the  table  upon  which  the  saw 
was  operated  had  become  defective  and  un- 
safe, and  In  "listing"  the  stave  bolts  vi- 
brated and  shook ;  that  an  arm  of  the  saw 
frame  bad  become  defective  and  loose,  and 
by  reason  of  the  defective  and  unsafe  condi- 
tion of  the  table  and  arm  of  the  saw  frame, 
his  hand  was  thrown  against  the  saw  and 
permanently  Injured ;  that  he  was  inexperi- 
enced in  the  work,  and  was  put  to  work  with 
these  defective  appliances  without  being  In- 
structed as  to  the  nature  of  the  woi^  or  the 
manner  in  which  it  should  be  performed; 
that  the  appellees  and  their  servants  superi- 
or in  authority  to  him  knew,  or  could  with 
the  exercise  of  ordinary  care  have  known, 
of  the  defective  condition  of  the  table  and 
saw  frame,  and  that  the  condition  of  same 
was  not  known  to  him,  and  could  not  hare 
been  known  by  him  by  the  exercise  of  ordi- 
nary care.  He  sought  to  recover  the  sum  of 
13,000  in  damages. 

The  allegations  of  the  petition  and  amend- 
ed petition  were  all  traversed  either  by  an- 
swer or  of  record,  and  in  addition  the  appel- 
lees pleaded  that  appellant  was  negligent  and 
careless,  and  his  Injuries  were  caused  by  his 
own  negligence,  and  but  for  such  negligence 
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npon  bis  part  be  would  not  bare  saffeied 
same,  and,  furtbermora,  pleaded  tbat  tbe 
dangers  whicb  resulted  In  tbe  injuries  to 
ai^>eUant  were  incident  to  tbe  labor  in  wbicb 
be  was  engaged,  and  were  known  to  bim  at 
and  before  bis  injuries  or  employment,  and 
tbat  tbey  were  sndi  as  were  assumed  by  tbe 
appellant  wben  be  sought  and  was  given  tbe 
employment  The  allegations  in  regard  to 
contributory  negligence  and  assumed  risk 
were  controverted  upon  tbe  record. 

Tbe  trial  of  the  case  resulted  in  a  finding 
by  tbe  Jury  In  favor  of  tbe  appellees,  and  a 
Judgment  was  rendered  accordingly.  Tbe 
appellant  moved  to  set  aside  tbe  verdict  and 
Judgment  and  to  grant  bim  a  new  trial, 
wbicb  being  overruled,  be  has  appealed  to 
tbis  court. 

The  appellant  insists  tbat  be  ougbt 
to  be  granted  a  new  trial  because  of 
errors  made  by  tbe  court,  prejudicial  to  bis 
substantial  rights,  in  giving  to  tbe  jury  tbe 
Instructions  3  and  4,  to  whicb  be  objected  at 
the  time,  and,  his  objections  being  overruled, 
be  excepted.  Tbe  instructions  were  given  by 
tbe  court  upon  its  own  motion;  and,  to  de- 
termine wbetber  any  error  prejudicial  to  ap- 
pdlant's  substantial  rights  was  made  in  tbe 
giving  of  instructions,  it  wlU  be  necessary  to 
consider  the  evidence  beard  upon  the  trial. 
Tbe  appellant,  testifying  for  himself,  stated 
tbat  be  was  27  years  of  age;  that  he  had 
engaged,  before  tbe  time  of  hIS'  injuries.  In 
working  at  different  duties  about  the  mill, 
and  bad  seen  the  "Uster"  in  operation,  but 
had  given  it  no  consideration;  tbat  he  was 
not  shown  or  instructed  as  to  tbe  work  or 
bow  it  should  be  performed  before  engaging 
In  it ;  tbat  be  bad  worked  at  "listing"  stave 
bolts  for  only  oas  day  and  a  half  of  another 
day,  when  he  received  the  injuries;  that  a 
brace,  wbicb  si^ported  tbe  mandrel  upon  one 
end,  was  loose;  tbat  be  discovered  that  it 
was  loose,  at  Once,  after  he  commenced  to 
work;  that  it  fell  down  three  or  four  times 
during  tbe  time  be  was  employed,  and  tbat 
be  would  place  it  in  position  again;  tbat 
when  the  brace  would  fall  down,  tbis  would 
cause  the  saw  to  Incline  to  one  side;  tbat 
tbe  brace  fell  and  caused  tbe  saw  to  incline 
to  one  side  while  be  was  "listing"  a  stave 
bolt,  and  tbe  strip,  being  cut  from  tbe  side 
of  tbe  bolt,  broke  off,  and  that  this  had  the 
effect  of  throwing  bis  band  against  tbe  saw, 
underneath  the  table,  and  injuring  his  hand. 
He  does  not  claim  or  state  in  his  evidence 
tbat  there  was  anything  unsafe  about  the 
place  in  wUcb  be  was  assigned  to  work,  or 
tbat  tbe  table  vibrated  or  shook,  or  tbat 
there  was  anything  defective  about  the  ap- 
pliances, except  in  regard  to  the  brace.  He 
furthermore  stated  that,  at  tbe  times  tbat 
tbe  brace  fell  dowu,  tbe  appellee,  Oorbin, 
was  ib  tbe  inlU  and  supervising  and  direct- 
ing the  operations  of  It,  but  be  did  not  call 
tbe  attention  of  Corbtn  to  tbe  unsafe  condi- 
tion of  tbe  "Uster,"  arising  from  tbe  defec- 


tive condition  of  the  brace,  bat  be  Informed 
Holbrook  of  it,  wbo  was  a  band  working  at 
tbe  mill,  and  whom  be  says  had  tbe  duty  of 
looking  after  tbe  machinery,  but  wbo  does 
not  appear  to  have  bad  any  authority  and 
whom  be  did  not  call  as  a  witness.  He  does 
not  claim  or  show  tbat  there  was  anything 
about  tbe  operation  of  "listing"  the  staves  or 
the  machine  with  which  be  was  not  acquaint- 
ed at  the  time  of  tbe  injury.  He  was  wear- 
ing a  pair  of  gloves'  at  tbe  time  be  was  in- 
jured, but  stated  tbat  be  bad  not  been  in- 
formed by  any  one  tbat  it  was  dangerous  to 
wear  gloves  In  doing  sucb  work.  He  admits 
having  been  warned  by  Cager  Spradlln,  a 
workman  at  the  mill,  that  tbe  work  was  dan- 
gerous and  to  be  careful.  He  further  stated 
tbat  after  be  was  Injured,  about  3  o'clock 
p.  m.,  another  proceeded  with  tbe  operation 
of  "listing"  tbe  stave  bolts,  until  tbe  comln; 
of  night ;  tbat  be  kpew  of  the  unsafe  condi- 
tion of  the  machinery  by  reason  of  tbe  brace 
being  loose  and  calculated  to  fall  down  dar- 
ing tbe  operation  of  tbe  machine,  before  tbe 
time  of  bis  Injury,  but  did  not  know  that 
the  effect  of  its  fblUng  down  would  be  to 
throw  bIS'  band  against  tbe  saw. 
'  Tbe  appellees  introduced  evidence  which 
conduced  to  prove  that  appellant  bad  been 
engaged  in  operating  tbe,  "lister"  6  days,  In- 
stead of  1^  days,  at  the  time  of  bis  injury ; 
tbat  before  be  was  permitted  to  begin  "list- 
ing" tbe  stave  bolts,  Corbiu,  one  of  tbe  ap- 
pellees, went  with  him  and  showed  bim  tbe 
nature  of  tbe  work  and  how  to  perform  It, 
and  cautioned  bim  tbat  the  work  was  dan- 
gerous If  be  did  not  exercise  great  care; 
that  at  tbe  time  of  tbe  injury  the  machine 
was  in  perfect  repair;  that  there  was  no 
brace  which  would  fail  down,  or  could  pos- 
sibly fall  down ;  tbat  tbe  machine  bad  been 
in  use  for  some  years  before,  and  without 
any  repairs,  and  tbe  use  of  it  was  continued 
for  several  months  after  tbe  injury ;  tbat  the 
appellant  was  careless  in  his  work,  and  so 
much  so  tbat  other  persons  engaged  at  the 
mill,  before  his  injury,  cautioned  bim  In  re- 
gard to  it;  tbat  he  did  his  work  with  can- 
vas gloves  upon  his  bands,  and  that  be  had 
been  warned  that  to  do  so  was  unsafe  and 
dangerous;  that  tbe  appellant's  work  did 
not  necessitate  his  putting  bis  bands  under- 
neath tbe  table  at  all. 

[1]  Tbe  court  gave  to  the  Jury  instructions, 
by  tbe  first  of  wbicb  it  defined  negligence  and 
ordinary  care.  By  tbe  second  instruction, 
tbe  Jury  was,  In  substance,  told  tbat  it  was 
tbe  duty  of  tbe  appellees  to  furnish  appel- 
lant with  appliances  which  were  reascwably 
safe  with  which  to  perform  bis  work,  and 
If  the  appellees  negligently  furnished  to  ap- 
pellant a  table,  npon  which  tbe  saw  was  op 
erated,  that  was  defective  and  vibrated  and 
shook,  or  tbat  a  brace  of  it  was  defective 
br  loose,  and  that  appellant  was  injured 
thereby,  it  should  find  for  appellant,  and, 
also,  fixed  tbe  measure  of  his  damages.   This 
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Instmctlon  aeetn»  to'  have  beea  more  favor- 
able to  appeUant  than  be  was  entitled  ta 
While  It  Is  a  prlmaiy  dnty  of  the  employer 
to  famlah  the  servant  reasonably  safe  ap- 
pliances with  which  to  work,  and  to  exercise 
diligence  to  keep  them  in  a  reasonably  safe 
cmidltlon,  he  la  liable  to  the  servant,  for  dam- 
ages resulting  from  snch  defects,  only  when 
he  knew  of  the  defective  condition  of  the  ap- 
pliances, or  should  have  known  of  It  by  the 
exercise  of  ordinary  care,  in  his  dnty  to 
know  of  their  condition. 

[2]  By  the  third  instruction  the  Jury  was 
told,  in  substance,  thnt  If  the  appellant  suf- 
fered Injury  by  falling  to  exercise  that  de- 
gree of  care  for  his  own  safety.  In  the  use 
and  operation  of  the  saw  and  table,  which  a 
person  of  his  age,  capacity,  and  experience 
would  ordinarily  nse  under  like  or  similar 
drcumstaiices,  and  but  for  want  of  such  care 
npwi  his  part,  the  Injury  would  not  have  oc- 
curred. It  should  find  for  appellees.  In  the 
light  of  InstructlcHi  No.  2,  the  contributory 
negligence  referred  to  in  the  above  instruc- 
tion, as  a  defense  to  appellant's  cause  of  ac- 
tion, does  not  constitute  a  defense  to  any 
claim  for  injuries  suffered  by  appellant  on 
account  of  the  alleged  defective  appliances 
with  which  he  was  working,  but  applies  to 
his  negligence  in  failing  to  exercise  care  for 
bis  own  safety.  In  the  manner  of  his  doing 
his  work  and  operating  the  saw,  without  ref- 
erence to  whether  its  condition  was  defective 
or  otherwise.  While  this  view  of  the  law 
governing  the  case  might  have  been  more 
aptly  stated,  It  does  not  appear  that  the  Jury 
could  have  been  misled,  when  all  of  the  in- 
structions are  considered  together,  as  the  in- 
struction clearly  Indicates  that  the  contribu- 
tory negligence  referred  to  la  not  any  negli- 
gence which  would  arise  from  knowUngly  <^ 
eraUng  defective  and  unsafe  machinery  by 
the  appellant 

[3]  By  the  fourth  Instruction  the  Jury  were 
advised,  in  substance,  that  In  undertaking  the 
services  for  which  appellant  was  engaged,  he 
assumed  all  the  risks  ordinarily  incident  to 
the  performance  of  such  services,  and  that  It 
was  hia  duty  to  exercise  ordinary  care  to 
protect  himself  from  dangers  incident  to  the 
employment,  and  if  the  appellant  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  that -there  was  danger  from  the  de- 
fective appliances  upon  which  the  saw  was 
operated,  and  with  such  knowledge,  or  means 
of  knowledge,  continued  to  work  at  the  saw, 
and  failed  to  take  reasonable  care  to  avert 
the  danger,  and  was  thereby  injured,  the 
law  was  for  the  appellees,  and  the  Jury 
should  find  for  them.  This  Instruction  was 
erroneous.  In  that  it  made  the  appellant  to 
assume  the  dangers  of  an  alleged  defective 
appliance  with  which  .  be  was  assigned  to 
work,  if  by  the  exercise  of  ordinary  care  he 
could  have  known  of  the  danger  arising  from 
the  defect.  The  dangers  which  a  servant 
n^^mmaa  when  he  undertakes  a  work  for  an 


employer  are  such  as  are  Inherent  in  the 
work  and  grow  out  of  Its  nature  and,  In  fact, 
are  necessary  dangers,  and  the  servant,  In 
the  contract,  undertakes  the  risks  arisin^r 
from  such  necessary  dangers. 

[4,  fi]  In  a  contract  of  employment,  a  serv- 
ant never  assumes  risks  which  arise  from 
the  use  of  defective  tools  and  appliances  pro- 
vided for  him  with  which  to  do  his  work. 
He  has  the  right;  to  assume  that  the  master 
will  perform  his  duty  of  providing  him  rea- 
sonably safe  tools  and  appliances  with  which 
to  work,  and  will  exercise  ordinary  care  to 
keep  them  reasonably  safe.  In  fact,  this  is 
a  duty  the  master  cannot  escape  by  delegat- 
ing it  to  another.  It  seems  that  in  Ashland 
Coal  &  Iron  Ca  v.  WaUace,  101  Ky.  626,  42 
S.  W.  744,  43  S.  W.  207,  19  Ky.  Law  Rep. 
853,  such  an  instruction  as.  the  above  was  ap- 
proved with  refer^ice  to  the  safety  of  a  place 
in  which  to  work,  bnt  in  adjudications  sub- 
sequent that  rule  has  not  been  adhered  to. 
The  rule  which  applies  to  risks  assumed  by 
a  servant,  arising  from  defective  appliances, 
is  that  the  servant  does  not  assume  a  risk 
from  a  danger  arising  from  a  defective  tool 
or  appliance  unless  be  knows  of  the  defect 
and  danger,  or  It  is  so  obvious  that  the  per- 
formance of  bis  duties  will  make  it  known 
to  him,  and  he  tben  continues  regardless  of 
the  defect  and  danger.  If  be  knows  of  the 
defect  and  danger,  or  they  are  so  obvious 
that  the  performance  of  bis  duties  will  make 
them  known  to  him,  be  must  exercise  ordi- 
nary care  to  save  himself  from  Injury  from 
them.  Abrens  &  Ott  Mfg.  Co.  v.  Rellihan, 
82  S.  W.  993,  26  Ky.  Law  Rep.  010;  Cov- 
ington Saw  &  Mill  Mfg.  Co.  V.  Clark,  116 
Ky.  461,  76  S.  W.  348,  25  Ky.  Law  Rep.  604 ; 
Ohio  VaUey  R.  E.  Co.  v.  McKlnley,  33  S.  W. 
186,  17  ICy.  Law  Rep.  1028;  Henderson  To- 
bacco Ca  V.  Wheeler,  116  Ky.  322,  76  S.  W. 
34,  25  Ky.  Law  Rep.  495;  Crab  Tree  Coal 
Mln.  Ca  V.  Samples'  Adm'r,  72  S.  W.  24,  24 
Ky.  Law  Rep.  17W;  A.  &  lE.  Eac  of  Iaw, 
vol.  20,  p.  56 ;  Pflsterer  v.  Peter,  117  Ky.  501, 
78  S.  W.  450,  25  Ky.  Law  Rep.  1605. 

[6]  The  instruction,  however,  could  not 
have  been  prejudicial  to  the  substantial 
rights  of  appellant,  since  appeUant  testified 
that  he  was  fully  cognizant  of  the  alleged  de- 
fects in  the  appliances  to  which  he  attributes 
his  injury,  and  it  is  apparent  that,  if  in  the 
condition  which  appeUant  claims  it  to  have 
been,  the  danger  from  it  was  obvious  and 
patent,  and  the  jury  did  not  have  to  consider 
whether  be  coold  have  .known  same  by  tbe 
exercise  of  ordinary  care  for  his  safety,  since 
there  was  no  testimony  upon  the  subject  ex- 
cept that  of  appellant,  and  there  was  no  con- 
troversy as  to  his  knowledge  of  the  defects 
aUeged  by  blm. 

There  being  no  error  to  the  substantial 
rights  of  appellant,  the  Judgment  Is  therefore 
affirmed. 


HANNAH,  J.,  not  sitting. 
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STEAKN8  COAL  &  LUMBEB  CO.  t. 
CALHOUN.* 

(Conrt  of  Appeab  of  Kentudcjr.    Nor.  9,  1915.) 

1.  Masteb  and  Servant  iS=>285— Action  fob 
Injuby— Question  fob  Jusr  —  Pboxuiatb 
Cause. 

Un  evidence  in  an  action  for  personal  injiuy 
while  cutting  coal  with  a  punching  machine, 
held,  that  whether  the  machine's  detective  con- 
dition was  the  proximate  c^use  of  the  injury 
was  for  the  jury.  " 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1002,  1003,  1007,  1008, 
1016,  1035,  1043,  1053;    Dec.  Dig.  «=»a85.] 

2.  Masteb  and  Sebvant  ®=>217  —  Mabteb'8 
Liability— Assumption    as    Risk— Appbe- 

CIATION   OF    DANOEB. 

To  prevent  a  recovery  in  a  servant's  action 
for  injury  on  the  ground  of  his  assumption  of 
risk,  it  is  nut  sufficient  to  show  merely  that  he 
knew  of  the  defective  condition  of  a  madiine, 
or  that  It  was  clearly  observable ;  but  it  must 
be  shown  that  the  danger  therefrom  was  ap- 
preciated by  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  674-<i()0;  Dec.  Dig.  «=> 
217.] 

3.  Masteb  and  Sebtant  4=>206  —  Pebbonal 
iNJUBY— Assumption  of  Kibk— Assubance 
of  Safety. 

Where  the  master's  electrician  had  repaired 
its  coal-punching  machine  and  assured  a  serv- 
ant that  it  was  all  right,  the  servant  might  rely 
thereon  and  continue  its  use,  unless  the  danger 
was  so  obvious  that  an  ordinarily  prudent  per- 
son would  refuse  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  547-549 ;  Dec.  Dig.  «=> 
20S.] 

4.  Masteb  and  SEsyANT  4=s>288— Personal 
Injuby — Question  fob  Juby— Assumption 
or  Risk. 

On  evidence  in  a  servant's  action  for  injury 
while  running  a  coal-punching  machine,  held, 
that  whether  he  assumed  the  risk  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  H  1068-108S;    Dec.  Dig. 
<S=»2880 
6.  Tbial   «=a255— Evidence— LiifiTATiow   to 

Specuio  I'ubpose— Request  fob  Instbdo- 

TION. 

While  an  instruction  that  life  tables,  ad- 
mitted in  evidence  in  a  servant's  action  for  in- 
jury, were  competent  only  to  show  liis  expec- 
tancy of  life,  should  have  been  given  on  re- 
quest of  either  party,  a  failure  to  so  instruct 
was  not  error,  where  no  request  was  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  627-641;    Dec.  Dig.  <S=9255.] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Action  by  Mart  Celhoun  against  the 
Stearns  Coal  ft  Lumber  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

J.  N.  Sharp,  of  Knoxvllle,  Tenn.,  for  ap- 
pellant. John  W.  Rawlings  and  Robert 
Harding,  both  of  DanvlUe,  and  John  W. 
Sampson,  of  Whitley  City,  for  appellee. 

CLAY,  C.  In  this  action  for  damages  for 
personal  injuries,  plaintiff,  Mart  Calhoun, 
recovered  of  defendant,  the  Stearns  Coal  & 


Lumber  Company,  a  verdict  and  Judgment 
for  $1,500.    The  defendant  appeals. 

At  the  time  of  the  Injury  plaintiff  was  en- 
gaged in  cnttlng  coal  with  a  Sullivan  punch- 
ing machine.  The  machine  weighs  about 
900  pounds,  is  16  inches  in  diameter,  and  has 
a  wheel  on  each  side  by  which  It  is  moved. 
The  machine  is  placed  on.  a  board  abont  10 
feet  long  and  40  Inches  vride.  The  pick 
which  cuts  the  coal  is  operated  by  means  of 
a  piston,  which  pushes  in  and  out  The  ma- 
chine Is  operated  by  compressed  air,  and  is 
put  in  motion  by  means  of  a  throttle  valve. 
The  pick  runs  through  a  shield,  and  there  la 
a  sleeve  that  holds  the  pick.  The  operator  of 
the  machine  sits  at  the  rear.  Wlien  the  air 
is  turned  on,  both  the  machine  part  and  the 
piston  work.  According  to  plaintiff's  evidence, 
the  machine  would  not  work.  He  and  Ben 
Strunk,  a  fellow  workman,  rolled  the  ma- 
chine bade.  The  piston  would  not  slip  out, 
and  plaintiff  caught  the  sleeve  with  his  foot 
for  the  purpose  of  making  it  start  In  some 
way  be  was  thrown  down,  with  bis  feet  in 
front,  and  three  of  his  toes  were  cut  off. 
The  machine  bad  been  out  of  order  the  day 
before,  and  was  taken  out  by  the  electrician 
for  the  purpose  of  repairing  it  The  elec- 
trician told  plaintiff  that  he  had  fixed  it  and 
it  was  all  right  At  the  time  of  the  accident 
plaintiff  had  been  working  with  it  about  an 
hour,  and  it  had  stopped  two  or  three  times 
before.  On  cross-examination,  plaintiff  stat- 
ed that  be  and  Strunk  were  partners  on  the 
contract.  He  bad  been  running  a  coal-cut- 
ting machine  for  about  20  months.  He  knew, 
if  the  air  was  turned  on,  that  the  nuichine 
would  move.  Every  time  they  would  set  the 
machine  on  a  new  board,  the  needle  hung  np. 
The  only  thing  wrong  with  the  machine  st 
the  time  of  the  accident  was  the  fact  that  the 
needle  would  not  pull  out  While  it  bad 
been  worldng  that  morning,  it  would  not 
work  rig^t  His  partner,  Ben  Strunk,  turned 
on  the  air.  If  the  machine  had  not  started 
so  quickly,  he  would  have  taken  his  foot  off. 
Plaintiff  further  says  that,  if  the  machhie 
had  been  in  good  order,  it  would  not  have 
injured  blm.  It  was  necessary  for  him  to 
put  his  foot  on  the  sleeve  that  morning,  as 
he  bad  been  doing.  If  the  machine  had  been 
in  good  order,  it  would  not  have  Jumped  so 
bard.  It  was  the  starting  of.  the  machine 
that  caused  him  to  be  jerked  around  and  his 
foot  thrown  in  front  of  the  pick. 

[1]  There  might  be  some  merit  In  de- 
fendant's contention  that  the  defect  In  the 
machine  was  the  occasion  and  not  the  cause 
of  the  accident,  if  the  proof  merely  conduced 
to  show  that  the  turning  on  of  the  air,  which 
was  done  by  a  fellow  servant,  was  the  real  j 
cause  of  the  accident  Plaintiff's  evidence, 
however,  is  to  tbe  effect  that,  if  the  machlue 
bad  been  in  good  order,  It  would  have  work- 
ed smoothly  when  the  air  was  turned  on, 
and,  had  it  worked  smoothly,  the  accident 
wunid  not  have  occurred.     Being  out  of  or- 
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der,  the  turning  on  of  the  klr  caused  the  ma- 
chine to  start  with  a  jerk;  and,  according 
to  plaintiff,  the  jerk  Is  what  caused  the  acci- 
dent. In  ylew  ot  this  evidence,  and  ot  the 
farther  fact  that  the  Jury  had  before  It  a 
cut  of  the  machine,  by  which  Its  operation 
was  explained,  we  conclude,  that  the  ques- 
tion whether  of  not  the  defective  condition 
of  the  machine  was  the  proximate  cause  of 
the  injury  was  for  the  jury. 

[2-4]  The  further  point  is  made  that,  as 
the  machine  had  stopped  two  or  three  times 
before,  its  defective  condition  was  known  to 
plaintiff,  and  as  be,  with  knowledge  of  that 
condition,  continued  to  work  with  the  ma- 
chine, he  assumed  the  risk,  and  cannot  re- 
cover. To  prevent  a  recovery  in  a  case  like 
this,  It  is  not  sufficient  to  show  merely  that 
the  plaintiff  knew  of  the  defective  condition, 
or  that  it  was  clearly  observable.  In  addi- 
tion thereto,  it  must  be  shown  that  the  dan- 
ger from  such  condition  was  known,  or  clear- 
ly observable,  and  appreciated  by  him.  C. 
&  O.  Ry.  Ck).  V.  De  Alley,  159  Ky.  687,  167 
S.  W.  933.  Though  the  evidence  conduces  to 
show  that  the  machine  had  stopped  on  two 
or  three  occasions  that  morning,  it  does  not 
appear  that  when  it  was  started  it  b^an  to 
move  with  such  violence  that  the  danger 
therefrom  was  clearly  observable.  Further- 
more, the  electrician,  who  repaired  the  ma- 
chine, assured  plaintiff  that  It  was  all  right. 
That  being  true,  plaintiff  had  the  right  to 
rely  on  the  assurance  thus  given,  and  to  con- 
tinue to  use  the  machine,  unless  the  danger 
was  so  obvious  that  an  ordinarily  prudent 
person  would  refuse  to  work.  Under  these 
drcnmstances.  It  cannot  be  said,  as  a  matter 
of  law,  that  plaintiff  assumed  the  risk. 

[SJ  Another  error  relied  on  is  the  failure 
of  the  trial  court  to  admonish  the  jury  that 
the  life  tables,  which  were  admitted  as  evi- 
dence, were  competent  only  for  the  purpose 
of  showing  the  probable  duration  of  life. 
While  we  have  ruled  that  such  an  instruc- 
tion should  be  given  when  requested  by  ei- 
ther party  (L.  &  N.  R.  B.  Co.  v.  Irby,  141 
Ky.  145,  132  S.  W.  393),  a  failure  so  to  in- 
struct Is  not  error,  where  no  such  request  is 
made. 

Judgment  affirmed. 


WASHINGTON  LIPB  INS.  00.  v.  COMMON- 
WEALTH, by,  etc. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1915.) 

CoNSTnuTioNAi,  Law  «=3206,  229,  283— Tax- 
ation «=»113  —  Deprivation  of  Pbopibtt 
without  Due  Pbocess. 

Ky.  St.  {{  4226,  4230a,  impoeing  a  tax  on 
premiums  collected  by  life  companies  and  autbor- 
IziDg  the  collection  of  the  tax  after  such  a  com- 
pany has  voluntarily  ceased  to  do  business  in  the 
State,  are  not  in  violation  of  the  fourteenth 
amcDdment  to  the  federal  Constitution. 

[Ed.  Note. — For  other  CHRes.  see  Constitutional 
Law,  Cent.  Dig.  ii  626-648,  685,  891,  802,  004- 
906;  Dec  Dig.  «='2U6,  22U,  2»3 ;  Taxation, 
Cent  Dig.  f  207;    Dec  Dig.  «=>113.] 


Appeal  from  Circuit  Gonrt;  Franklin 
County. 

Action  by  the  Gommoawealth  of  Kentucky, 
by  its  Auditor  of  Public  Accounts,  against 
the  Washington  Life  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Frank  Ewlng,  of  Pittsburgh,  Pa.,  Kohn, 
Bingham,  Sloss  &  Spindle,  of  Louisville,  and 
J.  C.  W.  Beckham,  of  Frankfort,  for  appel- 
lant James  Garnett,  Atty.  Gen.,  and  Jno. 
A.  Judy,  of  Mt  Sterling,  for  the  Common- 
wealth. 

CARROLL,  J.  This  la  the  second  appeal 
of  tills  case.  The  former  opinion  may  be 
found  in  159  Ky.  581,  167  S.  W.  872.  On 
this  appeal  it  is  conceded  by  the  common- 
wealth that  it  was  error  to  give  interest  on 
the  judgment  from  January  31,  1909,  as  In- 
terest should  only  have  been  allowed  from 
January  31,  1010,  and  that  for  this  error  the 
judgment  must  be  reversed. 

The  only  other  question  in  the  case  is  the 
contention  that  sections  4226,  4230a,  of  the 
Kentucky  Statutes  are  violative  of  the  four- 
teenth  amendment  to  the  federal  Constitu- 
tion, and  therefore  void,  and,  this  being  so, 
the  insurance  company  is  not  liable  for  any 
part  of  the  tax  sought  to  be  collected,  as  the 
right  of  the  state  to  collect  the  tax  rests 
entirely  on  sections  4226  and  4230a. 

In  .1906  the  Legislature  enacted.  In  con- 
nection with  other  statutes  on  the  subject  of 
insurance,  the  section  that  is  now  4230a  of 
the  Kentucky  Statutes.  This  section,  which 
Is  merely  supplementary  to  4226,  provides: 

"Any  insurance  company  that  has  been  au- 
thorized to  transact  business  in  this  state  shall 
continue  to  make  the  reports  required  herein  as 
long  as  it  collects  any  premiums  as  provided  for 
herein,  and  shall  pay  taxes  thereon,  even  after  it 
has  voluntarily  ceased  to  write  Insurance  in 
the  state  or  has  withdrawn  therefrom,  or  its  li- 
cense suspended  or  revoked  by  the  inimrance 
commissioner,  and  for  failure  to  make  report  of 
the  premiums  collected  and  pay  the  taxes  due 
thereon,  shall  be  fined  five  hundred  dollars  for 
such  offense." 

The  Washington  Life  Insurance  Company 
continued  to  do  business  in  this  state  until 
December  30,  1908,  when  It  withdrew  from 
the  state,  and  reinsured  its  policy  holders  in 
this  state  in  the  Pittsburg  Life  &  Trust  Com- 
pany, a  Pennsylvania  corporation.  It  appears 
that  since  December  30,  1908,  the  Washing- 
ton Lite  has  not  done  any  business  In  this 
state,  but  the  premiums  on  tbe  business  it 
did  in  this  state  before  its  withdrawal  were 
paid  in  1908  and  thereaftei^,  by  the  policy 
holders,  to  the  Pittsburg  Life  &  Trust  Com- 
pany, which  has  never  done  any  business  in 
the  state,  and  the  purpose  of  this  suit  on  the 
part  of  the  commonwealth  was  to  collect 
from  the  Washington  Life  the  tax  due  on  the 
premiums  paid  by  policy  holders  to  the  Pitts- 
burg Life  &  Trust  Company  after  the  with- 
drawal of  tbe  Washington  Life  from  this 
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state  and  tbe  relnBaranoe  of  its  policy  hold- 
ers in  tbe  Pittsburg  Life  &  Trust  Company. 

We  tbink  tbe  question  presented  in  this 
case,  that  sections  4226  and  4230a  of  tbe 
Kentucky  Statutes  are  void  because  in  vio- 
lation of  tbe  fourteenth  amendment  to  tbe 
Constitution  of  tbe  United  'States,  cannot 
be  sustained.  Com.  v.  Provident  Savings 
Life  Assurance  Society,  165  Ky.  197,  159  S. 
W.  698;  Com.  v.  Illinois  Life  Insurance  Co., 
159  Ky.  589,  167  S.  W.  909;  Com.  v.  Wash- 
ington Life  Insurance  Co.,  159  Ky.  681,*167 
S.  W.  872;  Provident  Savings  Life  Assur- 
ance Co.  V.  Com.,  160  Ky.  16,  169  S.  W.  551. 

We,  therefore,  expressly  hold  that  these 
sections,  and  neither  of  them,  violate  tbe 
federal  Ccmstitution,  but  for  the  purpose  of 
having  the  error  as  to  Interest  corrected, 
tbe  Judgment  must  be  reversed:  and  It  Is 
80  ordered. 


SPECKERT  V.  RAT,  Judge. 
(Court  of  Appeals  of  Keotncky.    Nov.  10. 1915.) 

1.  Prohibition  «=»3,  10— Right  to  Writ. 

The  writ  of  prohibition  may  be  Issued  by  a 
drcuit  court  against  an  inferior  court,  or  by 
aa  appellate  court  against  a  circuit  court,  where 
the  inferior  or  circuit  court  is  attemptinR  to  act 
out  of  jurisdiction,  or  the.  writ  is  the  only  ade- 

?uate  remedy  to  which  the  party  applying  there- 
or  can  resort. 
[EM.  Note.— For  other  casec^  see  Prohibition, 
Cent  Dig.  f{  4-19,  37-66;  Dec.  Dig.  «=>3,  10.] 

2.  Mandaiiub  «=>84— Writs— Right  to, 

In  an  action  pending  in  the  circuit  court 
tbe  judge  sustained  a  motion  to  quash  the  re- 
turn upon  service  of  summons,  on  the  ground 
that  the  defendant  was  not  served.  Const.  { 
110,  authorizes  the  Court  of  Appeals  to  issue 
such  writs  as  may  be  necessary  to  give  it  gen- 
eral control  of  inferior  jurisdictions.  Beld,  that 
as  the  circuit  judge  had  exercised  liis  discretion 
and  made  a  finding  on  the  facts,  mandamus 
would  not  lie  to  compel  Mm  to  decide  otherwise, 
though  petitioner,  plaintiff  in  the  action,  bad  no 
adequate  remedy  by  appeal,  for  the  purpose  of 
the  writ  of  mandamus  is  merely  to  command  ac- 
tion and  not  to  coerce  the  discretion  of  the  lower 
court,  and  if  petitioner  desired  to  take  no  fur- 
ther steps,  the  lower  court  would  doubtless  have 
dismissed  the  suit. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  77;  Dec.  Dig.  <S=»34.] 

Petition  by  Rosalee  Speckert  for  writ  of 
mandamus  against  Charles  T.  Ray,  Judge. 
Petition  denied. 

David  R.  Castleman  and  Pryor  ft  Castle- 
man,  all  of  Louisville,  for  plaintiff.  Hum- 
phrey, Mlddleton  &  Humphrey,  of  Louisville, 
for  appellee. 

SETTLE,  3.  Tbe  plaintiff,  Rosalee  Speck- 
ert, seeks  in  this  action  a  writ  of  mandomua 
to  compel  the  defendant,  Charles  T.  Ray, 
Judge  of  the  Jefferson  circuit  court,  c«Mnmon 
pleas  branch,  fourth  division,  to  try  an  ac- 
tion pending  in  bis  court,  wherein  she  is 
plaintiff  and  the  Old  Dominion  Steamship 
Company  Is  defendant;  the  writ  being  asked 
In  this  court.    Tbe  case  has  been  submitted 


on  a  general  demurrer  filed  to  the  petition 
by  the  defendant,  which  seems  to  present  all 
questions  raised  by  the  parties. 

It  appears  from  the  averments  of  tbe  peti- 
tion, and  Is  admitted  by  the  demurrer,  that 
tbe  action  pending  in  the  Jefferson  circuit 
coart,  ot  whldi  the  defendant,  Charles  X. 
Ray,  is  tbe  presiding  Judge, -was  brought  to 
recover  of  the  Old  Dominion  Steamship  Com- 
pany damages  for  alleged  Insult  and  mal- 
treatment sustained  by  tbe  plaintiff  at  tbe 
hands  of  its  servants  and  employ^  while  a 
passenger  on  one  of  its  steamships  sailing 
from  Norfolk,  Va.,  to  New  Tork,  of  which 
they  were  in  charge.  It  further  appears 
from  the  petition  that  tbe  plaintiff,  in  Au- 
gust, 1914,  purchased  of  the  Louisville  agent 
of  tbe  Chesapeake  &  Ohio  Railway  Company 
a  ticket  from  Louisville  to  New  York,  which 
entitled  her  to  be  carried  as  a  passenger 
from  Louisville  to  Norfolk,  Va.,  over  tbe  line 
of  the  railway  company  and  from  Norfolk  to 
New  Tork  on  the  steamship  of  tbe  Old  Do- 
minion Steamship  Company.  Two  summons- 
es were  Issued  against  the  Old  Dominion 
Steamship  Company  upon  the  filing  of  the  pe- 
tition, one  of  which  was  served  upon  R.  E. 
Parsons,  who  is  tbe  district  passenger  agent 
of  tbe  Chesapeake  &  Ohio  Railway  Company 
at  Louisville.     Tbe  other  was  served  upon 

C.  A.  Pennington,  the  superintendent  of  ter- 
minals of  tbe  Louisville  &  Jeffersonville 
Bridge  Company,  which  terminals  are  used 
by  the  Chesapeake  &  Ohio  Railway  Company 
at  Louisville.  Tbe  return  upon  the  first  sum- 
mons was  as  follows: 

"Executed  December  28,  1914,  on  Old  Domhi- 
lon  Steamship  Company  by  delivering  a  cop;  of 
the  within  summons  to  Robert  E.  Parsons,  agent 
of  said  company,  he  t>eing  chief  officer  found  in 
this  county  at  this  time,  he  refusing  to  accept 
same.    C.  J.  Cronan,  S.  J.  C,  by  £).  D.  Waters, 

D.  S." 

Tbe  return  upon  tbe  second  summons  was 
as  follows: 

"Executed  January  2,  1916,  on  defendant  Old 
Dominion  Steamship  Company  by  delivering  a 
true  copy  of  the  within  summons  to  C.  A.  Pen- 
nington, the  chief  agent  of  the  Chesapeake  ft 
Ohio  Railwaj;  Company  found  la  this  county, 
and  which  said  railway  company,  as  the  agent 
of  said  defendant,  in  charge  of  its  business  in 
this  county.  C.  J.  Cronan,  S.  J.  C.,  by  C.  Muel- 
ler, D.  S." 

The  Old  Dominion  Steamship  Company, 
entered  its  special  appearance  and  made  a 
motion  to  qnasb  the  return  upon  each  of 
these  summonses,  and  in  support  of  the  mo- 
tion filed  tbe  afl^davlts  of  Parsons  and  Pen- 
nington. Plaintiff,  as  against  the  motion, 
filed  her  own  aflidavit  Tbe  circuit  court, 
after  considering  the  motion  to  quash,  sus- 
tained it,  to  which  ruling  plaintiff  excepted. 
Thereafter  tbe  plaintiff  entered  a  motion  to 
set  aside  tbe  order  quashing  the  return  on 
each  summons,  and  that  tbe  case  be  set  on 
the  docket  for  trial.  This  motion  was  also 
overruled  by  the  circuit  court,  to  which  rul- 
ing the  plaintiff  excepted.  No  further  orders 
were  entered  or  steps  taken  in  tbe  case. 
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The  affldavlt  of  Parsons  contains  the  state- 
meota  tbat  the  Chesapeake  &  Ohio  Railway 
Company  operates  passenger  trains  from 
LoulSTllIe  to  Norfolk,  Va, ;  that  the  old  Do- 
minion Steamship  Company  Is  a  nonresident 
corporation,  separate  and  distinct  from  the 
Chesapeake  &  Ohio  Railway  Company,  and 
that  It  operates  a  steamship  line  over  which 
passengers  and  freight  are  transported  from 
Norfolk,  Va.,  to  New  York;  that  he  (Par- 
sons) is  not,  and  was  not  at  the  time  the 
snmmons  was  served  on  him,  the  agent  In 
Kentucky  of  the  Old  Dominion  Steamship 
Company,  and  tbat  it  has  never  had  any 
officer  or  agent  in  Kentucky ;  that  In  selling 
tickets  like  that  purchased  by  the  plaintiff, 
the  ChM»peake  &  Ohio  Railway  Company 
acts  for  Itself  as  far  as  the  transportation  on 
its  line  is  concerned,  and  sells  tickets  for  the 
connecting  carrier,  Old  Dominion  Steamship 
Company,  as  far  as  the  transportation  of 
passengers  on  the  line  of  the  latter  is  con- 
cerned :  and  tbat  each  line  acts  independent- 
ly in  the  matter  of  such  transportation.  The 
affidavit  of  Pennington  contains  the  state- 
ments that,  though  the  terminals  of  the 
LooisviUe  &  Jeffersonville  Bridge  Company, 
of  which  he  is  the  superintendent,  are  used 
by  the  Chesapeake  &  Ohio  Railway  Company 
at  Louisville,  that  company  bills  freight  from 
Louisville  to  New  York  over  the  Chesapeake 
&  Ohio  Railway  to  Newport  News  and  over 
the  Old  Dominion  Steamship  Company  from 
Newport  News  to  New  York,  according  to 
tbe  usual  custom  of  freight  transportation; 
tbat  each  company  acts  separately  and  not 
jointly  In  regard  to  sudi  traffic;  that  be 
(Pennington)  Is  not,  and  has  never  been,  tbe 
agent  of  the  Old  Dominion  Steamship  Com- 
pany in  this  state:  and  that  company  has 
never  had  an  officer  or  agent  In  this  state. 

Ttie  counter  affidavit  of  tbe  plaintiff  was 
to  the  effect  that  In  purchasing  tbe  ticket  In 
question  frmn  R.  E.  Parsons,  he  held  him- 
Eelf  out  as  the  agent  In  this  state  of  tbe  Old 
Dominion  Steamship  Company;  tbat  as  tbe 
agent  of  the  Chesapeake  &  Ohio  Railway 
Company  he  kept  in  the  office  of  that  com- 
pany at  Louisville  pamphlets  and  advertising 
matter  of  tbe  Old  Dominion  Steamship  Com- 
pany, and  that  tlie  Chesapeake  &  Ohio  Rail- 
way Company  solicits  freight  and  passenger 
business  for  the  Old  Dominion  Steamship 
Company ;  moreover,  tbat  subsequent  to  tbe 
Infliction  upon  her  by  tbe  servants  of  tbe 
latter  wmpany  of  the  Injuries  complained 
of  In  the  petition.  Parsons,  acting  for  it,  en- 
tered Into  negotiations  with  her  looking  to 
tbe  settlement  of  her  claim  for  damages. 

After  tbe  filing  of  the  affidavit  of  the  plain- 
tiff  there  was  filed  by  the  defendant  a  sup- 
plemental affidavit  of  Parsons,  in  which  It 
was  denied  that  he  bad  any  negotiations  with 
plaintiff  regarding  her  claim  for  damages, 
or  tbat  be  was  authorized  by  tbe  Old  Do- 
minion Steamship  Company  to  negotiate  with 
her;  tbat  all  railroads  kept  pamplUets  in 
tbeir  ticket  offices,  showing  their  connecting 
ITO  S.W.-88 


lines  all  over  the  United  States,  tbe  time  of 
arrival  and  departure  of  trains,  etc.;  that 
when  a  person,  desiring  to  go  to  New  York, 
applies  at  the  ticket  office  of  the  Chesapeake 
&  Ohio  Railway  Company,  tbe  agent  of  that 
company  solicits  such  person  to  travel  over 
its  line  as  far  as  Norfolk,  Va.,  and  repre- 
sents at  tbe  time  that  it  has  a  connection  at 
Norfolk  for  New  York,  via  tbe  Old  Dominion 
Steamship  Company,  and  tbat  a  through  tick- 
et from  Louisville  to  New  York  by  the  steam- 
ship company's  line  can  be  obtained  in  tbe 
Louisville  office  of  the  Chesapeake  &  Ohio 
Railway  Company,  and  also  freight  trans- 
portation. 

It  does  not  seem  to  be  claimed  by  the 
plaintiff  tbat  tbe  service  of  process  on  Pen- 
nington is  good,  but  It  is  Insisted  for  her  that 
the  service  of  Parsons  is  valid  and  sufficient 
to  give  the  circuit  court  jurisdiction  in  the 
action  as  to  the  Old  Dominion  Steamship 
Company.  Tbe  two  questions  presented  for 
decision  by  the  record  in  this  case  are:  (1) 
Whether  ttie  writ  of  mandamus  will  lie  to 
compel  a  judicial  officer  to  decide  that  serv- 
ice of  process,  which  he  bad  already  adjudg- 
ed insufficient,  Is  good;  (2)  whether.  If 
mandamus  Is  the  proper  remedy,  the  service 
of  process  bad  on  tbe  defendant.  Old  Do- 
minion Steamship  Company,  Is  good,  and 
therefore  sufficient  to  give  tbe  circuit  court 
jurisdiction  to  entertain  and  try  the  action. 

[1,2]  It  Is  not  claimed  in  the  instant  case 
that  the  defendant  judge  refused  to  act  at 
all.  On  the  contrary  it  is  conceded  that  he 
entertained  the  case  for  the  purpose  of  con- 
sidering the  single  question  presented  to  him, 
that  is,  whether  tbe  service  of  process  was 
good  or  bad,  and  tbat  be  did  decide  It ;  and, 
the  decision  being  that  the  service  was  not 
good,  an  order  was  entered  quashing  the  re- 
turn. The  only  meaning  of  tbe  plaintiff's 
complaint  is  tbat  the  decision  was  adverse 
to  her  Interest  and  therefore  incorrect,  for 
whidi  reason  she  asks  the  writ  of  manda- 
mus, to  compel  a  different  decision  of  the 
question,  and  one  that  will  be  favorable  to 
her.  In  other  words,  what  the  plaintiff  now 
seeks  is,  not  that  tiie  judge  of  the  circuit 
court  be  required  to  take  action,  but  that  be 
act  In  a  manner  tbat  will  deprive  him  of  tbe 
discretion  with  which  he  Is  clothed  as  a 
jndidal  officer  by  tbe  law. 

Section  110  of  tbe  Constitution  provides 
tbat  tbe  Court  of  Appeals  shall  have  power 
to  issue  such  writs  as  may  be  necessary  to 
give  It  general  control  of  Infeiior  Jurisdic> 
tlons.  We  have  never  held  that  the  above 
provision  of  tbe  Constitution  authorizes  this 
court  to  exercise  tbe  power  of  determining 
questions  tbat  necessarily  belong  to  courts  of 
original  jurisdiction  and  over  which  they 
have  complete  control,  subject  to  an  appeal 
to  this  court,  where  an  appeal  is  allowed. 
The  writ  of  mandamus  cannot  be  Issued  to 
compel  an  Inferior  court  to  decide  a  matter 
in  any  particular  manner.  The  chief  office 
of  tbe  writ,  as  applied  to  courts,  is  to  com- 

Google 


Digitized  by ' 


>8' 


694 


179  SOUTHWBSTBBN  BBPOBTBB 


(Ky. 


pel  action  by  them ;  bat  where,  as  In  the  In- 
stant case,  Qie  petition  of  the  plaintiff  alleges 
that  the  court  acted,  but  acted  in  a  way  dif- 
ferent from  what  the  plaintiff  desired,  this 
court  Is  without  power  to  Interfere  to  the 
extent  of  compelling,  by  mandamus,  such  ac- 
tion or  decision  on  the  part  of  the  circuit 
court  as  will  deprive  it  of  the  discretion  con- 
ferred upon  it  by  law.  As  said  in  Common- 
wealth V.  McCrone,  153  Ky.  296,  166  S.  W. 
369: 

"The  general  principle  which  applies  to  the  is- 
sue of  a  writ  of  mandamus  is  familiar.  It  may 
be  issued  to  compel  the  performance  of  a  ministe- 
rial act,  but  not  to  control  discretion.  It  may  also 
issue  against  a  tribunal,  or  one  who  acts  in  a 
judicial  capacity,  to  require  it  or  him  to  proceed, 
but  the  manner  of  proceeding  most  be  left  to  his 
Or  its  discretion.  If  the  case  here  presented 
were  one  in  which  the  fiscal  court  of  Campbell 
county  had  refused  to  act  at  all,  the  writ  would 
lie  to  compel  it  to  do  so,  but  it  would  have  to  be 
left  to  its  discretion  to  consent  or  refuse  its  con- 
sent to  the  appointment  to  the  office  of  county 
rond  engineer  of  the  person  named  by  the  county 
judge  therefor.  But  such  is  not  the  case;  the 
fiscal  court  did  act,  and  a  majority  of  its  mem- 
bers by  voting  refused  to  consent  to  the  appel- 
lant Traver's  appointment  to  the  office  of  coun- 
ty road  engineer;  this  being  true,  they  cannot 
again  be  required  to  vote  upon  the  question 
whether  they  will  consent  to  the  appointment  of 
Traver." 

There  cannot  be  found  a  clearer  or  more 
concise  statement  of  the  doctrine  in  ques- 
tion than  is  contained  in  the  following  ex- 
cerpt from  the  opinion  in  City  of  LouisTllle 
T.  Kean,  18  B.  Moa  9: 

"But  the  doctrine  seems  to  be  well  settled  that 
when  the  inferior  tribunal  or  the  subordinate 
public  agents  have  a  discretion  over  the  subject- 
matter,  that  discretion  cannot  be  controlled  by 
mandamus,  although  it  may  have  been  improp- 
erly exercised.  If  there  be  a  refusal  to  act  upon 
the  subject,  or  to  pass  upon  the  question  on 
which  such  discretion  is  to  be  exercised,  then  the 
writ  may  l>e  used  to  enforce  obedience  to  the 
law;  but  when  the  question  has  been  passed 
upon,  it  will  not  be  used  for  the  purpose  of  cor- 
recting the  decision."  Board  of  Trustees  v.  Mc- 
Crory,  1.S2  Ky.  89,  116  8.  W.  328,  21  L.  B.  A. 
<N.  8.)  583. 

One  of  the  later  cases  on  this  question  is 
that  of  Commonwealth  on  Relation,  etc.,  v. 
Welsslnger,  Judge,  143  Ky.  368,  136  S.  W. 
875,  In  the  opinion  of  which  It  Is  said: 

"The  only  question  presented  by  the  record  is, 
did  the  .letferson  county  court  have  power  to  va- 
cate and  set  aside  the  judgment  by  default? 
If  it  did  not  have  jurisdiction  to  vacate  and  set 
aside  the  default  judgment,  the  writ  of  prohibi- 
tion should  have  been  granted ;  on  the  other 
hand,  if  it  did  have  jurisdiction,  the  writ  should 
be  denied.  If  the  county  court  had  power  to 
vacate  the  judgment,  it  is  wholly  immaterial 
whether  the  reasons  for  so  doing  were  sufficient 
or  not ;  and  so  we  will  not  inquire  into  the  suffi- 
ciency of  the  reason,  as  a  writ  of  prohibition 
will  not  lie  to  restrain  nn  inferior  tribunal  from 
acting  within  its  jurisdiction,  however  erroneous 
its  action  may  be."  Goldsmith  v.  Owen,  Judge, 
95  Ky.  420.  26  S.  W.  8.  16  Ky.  I^w  Rep.  806; 
L.  8.  L.  &  R.  A.  V.  Harbeson,  Judge,  51  S.  W. 
787,  21  Ky.  Law  Rep.  278;  Weaver  v.  Toney, 
107  Ky.  426.  54  S.  W.  732,  21  ICy.  Low  Rep: 
1157,  50  L.  R.  A.  105;  Galbraith  v.  Williams, 
106  Ky.  431,  50  S.  W.  686,  21  Ky.  Law  Rep. 
79;    Scbobarg,  etc.,  y.  Manson,  110  Ky.  483,  61 


8.  W.  999,  22  Ky.  Law  Rep.  1892:    Carter 
County  ▼.  Moblcy,  160  Ky.  482. 160  S.  W.  497. 

We  do  not  overlook  the  fact  that  In  some 
jurisdictions  it  has  been  held  that  where  a 
court  declines  jurisdiction  by  mistake  of  law, 
erroneously  deciding  as  a  matter  of  law  aad 
not  as  a  decision  upon  the  facts  that  It  has 
no  jurisdiction,  and  either  declines  to  pro- 
ceed or  disposes  of  the  case,  the  general  rule 
has  been  announced  that  a  mandamus  to  pro- 
ceed will  He  from  any  higher  court  having 
supervisory  Jurisdiction,  unless  there  b  a 
specific  and  adequate  remedy  by  appeal  or 
writ  of  error.  But  In  so  far  as  we  have  been 
enabled  to  discover,  it  has  never  been  held 
that  mandamus  will  Issue  to  review  the  deci- 
sion of  a  lower  court  which  has  refused  Juris- 
diction after  determination  of  a  question  of 
fact  In  some  of  the  cases  a  distinction  Is 
made  between  a  refusal  to  take  jurisdiction 
ab  Initio  and  a  determination  that  there  is 
no  Jurisdiction,  it  being  held  that  where  the 
court  has  acted  and  Judicially  determined 
that  it  has  no  Jurisdiction,  Its  determination 
cannot  be  reviewed ;  appeal  or  writ  of  error 
being  in  such  case  the  proper  remedy.  Ca- 
bin T.  8an  Francisco  Superior  Court,  145 
Cal.  42,  78  Pac.  467 ;  People  v.  Gamett,  130 
111.  340,  23  N.  E.  831 ;  State  ▼.  Judges  0^ 
leans  Parish  Court  of  Appeals,  105  La.  217, 
29  South.  816;  State  v.  Smith,  105  Mo  6, 
16  S.  W.  1052;  Nevada  Central  Railroad  Co. 
V.  Lander  County  District  Court,  21  Nev.  409. 
32  Pac.  673 ;  Commonwealth  v.  Judges  Phil- 
adelphia County  C.  PI.,  8  Bin.  (Pa.)  273;  In 
re  Key,  189  U.  8.  84,  23  Sup.  Ct  624,  47  L. 
Ed.  720;  In  re  Morrison,  147  U.  8.  14,  13 
Sup.  Ct  240,  37  L.  Ed.  60.  In  most  of  the 
states,  however,  the  doctrine  Is,  as  held  hi 
this  Jurisdiction,  that  if  an  Inferior  tribunal 
has  a  discretion  and  proceeds  to  exercise  it, 
Its  discretion  cannot  l>e  controlled  by  manda- 
mus ;  but  if  it  has  a  discretion  and  refuses  to 
exercise  it, .  it  can  be  compelled  to  do  so. 
though  not  In  any  particular  directloo. 

It  is  Insisted  for  the  plaintiff  that  she  is 
entitled  to  the  mandamus  sought  on  the 
ground  that  there  is  no  other  adequate  means 
of  relief  ol>en  to  her.  This  ground  of  relief 
has  so  frequently  been  recognized  in  this  Ju- 
risdiction, in  applications  for  the  writ  of  pro- 
bibltlon,  that  it  may  be  said  to  be  a  well-es- 
tablished rule  that  the  writ  of  prohibition 
may  be  Issued  by  the  circuit  court  against  an 
inferior  court,  or  by  the  appellate  court 
against  a  circuit  court,  where  the  inferior  or 
circuit  court  is  attempting  to  act  out  of  its 
jurisdiction,  or  where  the  writ  of  prohibition 
is  the  only  adequate  remedy  to  which  the 
TMirty  applying  therefor  can  resort  Collins 
et  al.  V.  Williams  et  al.,  156  Ky.  57, 160  S.  W. 
733 ;  Arnold  v.  Shields,  5  Dana,  18,  30  Am. 
Dec.  669;  Pennington  v.  Woolfblk,  79  Ky.  13: 
N.  N.  &  M.  V.  Co.  V.  McBrayer,  15  Ky.  Uw 
Rep.  399;  Clark  County  Court  y.  Warner, 
116  Ky.  801,  76  8.  W.  828,  25  Ky.  Law  Rep. 
857;  McCann  v.  City  of  Louisville,  63  S.  W. 
446,  23  Ky.  Law  Rep.  658;    Bush,  etc,  v. 
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Denbardt,  188  Ky.  288,  127  S.  W.  785,  Ann. 
Ca&  1912A,  1199. 

In  the  cases  relied  on  by  the  plaintiff,  no 
snch  state  of  facts  as  here  presented  will  be 
found.  That  of  Equitable  Life  Insurance  Co. 
r.  Hardin,  166  Ky.  53,  178  S.  W.  1106,  deals 
wholly  with  the  writ  of  prohibition,  and  the 
writ  was  granted  because  the  wrong  com- 
plained of  would  have  resulted  In  irreparable 
injury  to  the  plaintiff,  and  there  was  no  oth- 
er adequate  remedy  to  which  he  oould  have 
resorted. 

In  Carey  ▼.  Sampson,  Judge,  150  Ky.  460, 
150  S.  W.  531,  Carey  sought  from  this  court 
a  writ  of  prohibition  to  prevent  Sampson, 
Judge  of  the  circuit  court,  from  trying  him 
under  an  indictment  for  practicing  medicine 
without  a  license,  the  punishment  for  which 
offense  is  a  flne  not  exceeding  |50.  The 
grounds  chiefly  urged  by  Carey  for  the  writ 
were  that,  as  Sampson  had  said  in  advance 
of  a  trial  that  he  intended  to  find  blm  guilty 
and  would  flne  him,  and  there  could  be  no 
appeal  from  the  maximum  fine  to  be  assessed 
against  him,  in  the  absence  of  the  writ  of 
prohibition  asked,  he  would  be  left  without 
any  adequate  remedy.  In  denying  the  writ 
we  held  that  the  fact  that  no  appeal  is  given 
by  law  from  the  Judgment  of  an  inferior 
court  cannot  affect  the  question  of  the  pro- 
priety of  the  Court  of  Appeals'  granting  a 
writ  of  prohibition,  since  the  legislative  de- 
partment of  the  state  has  the  power  of  lim- 
iting the  Jurisdiction  of  this  court  as  to  ap- 
peals; the  right  of  appeal  being  not  an  in- 
herent right,  but  one  that  may  be  granted  as 
a  matter  of  grace,  or  withheld  by  the  Legis- 
lature, in  the  exercise  of  its  discretion.  In 
the  opinion  it  Is,  among  other  things,  said : 
"In  determininK  whether  there  is  an  adequate 
remedy,  each  case  must  be  adjiideed  upon  its 
merits.  In  Rush  v.  Denhardt,  138  Ky.  245  [127 
S.  W.  787,  Ann.  Caa.  1912A.  11991,  thig  court 
said:  'If  we  should  once  lay  down  the  n<le  that 
application  by  original  proceeding  might  be 
mude  to  us  to  stay  the  band  of  the  inferior 
jurisdictions,  whenever  in  the  opinion  of  counsel 
the  ruling  was  prejudicial,  altbough  it  miKht  not 
leave  the  complainant  without  adequate  remedy, 
we  would  have  much  of  our  time  occupied  in  the 
settlement  of  questions  that  could  be  broufrfat 
before  us  in  the  regular  way  by  appeal.  In- 
ferior courts  would  be  obstructed  in  the  hearing 
aad  disposal  of  cases,  and  much  confusion  and 
uncertainty  would  follow.'    •    •    • 

"In  the  case  before  us  the  only  element  enter- 
ing into  the  charge  that  plaintiff  has  no  ade- 
quate remedy  is  the  fact  that  no  appeal  wiU  lie 
from  the  jndinnent  which  the  circuit  judge  will 
render  against  him,  because  the  fine  will  be  for 
an  amount  not  within  the  jurisdiction  of  this 
court.  The  case,  therefore,  is  on  all  fours  with 
that  of  the  Standard  Oil  Co.  v.  Lion,  Judge  [.H2 
S.  W.  932]  17  Ky.  I.aw  Rep.  833,  where  the 
Oil  Company,  having  l>een  proceeded  against  un- 
der 65  separate  Indictments  for  bnyini;  and  re- 
ceiving empty  coal  oil  barrels  without  having 
first  erased  therefrom  the  inspector's  brand, 
which  bad  been  placed  on  them  as  required  by 
law,  applied  to  this  court  for  a  writ  of  prohibi- 
tion to  arrest  the  proceedings.  In  overruling 
the  application,  this  court,  speaking  through 
Chief  Justice  Pryor,  said :  "The  basis  of  the  mo- 
tion rests  upon  the  ground  that  his  decision  may 
be  adverse  to  the  defendant,  and  aa  the  fine  is 


for  an  amount  not  within  the  Jurisdiction  of 
this  court,  no  appeal  can  be  prosecuted  from 
bis  judgment.  It  has  long  been  held,  and  in 
fact,  no  ruling  to  the  contrary  can  be  found, 
that  such  a  writ  issued  only  to  prevent  the  in- 
ferior tribunal  from  exercising,  or  attempting  to 
exercise,  a  juriodiction  that  does  not  ttelong  to 
it  •  •  *  Section  110  of  the  Constitution 
provides  that  this  court  "shall  have  power  to  is- 
sue such  writs  as  may  be  necessary  to  give  it 
general  control  of  inferior  jurisdictions."  Under 
this  provision  it  is  claimed  this  court  may  right- 
fully exercise  the  power  of  determining,  not  only 
the  question  of  jurisdiction  in  the  inferior  court, 
but  may  go  so  far  as  to  determine  questions 
that  necessarily  belong  to  courts  of  original  ju- 
risdiction, and  over  which  they  have  complete 
control,  subject  to  an  appeal  to  this  court  where 
an  appeal  is  allowed.  It  is  not  contended  the 
circuit  court  is  without  jurisdiction  to  try  these 
indictments,  and  it  must  be  conceded  it  has  full 
and  complete  power  to  determine  all  questions 
pertaining  to  the  trial  made  by  counsel  on  either 
side.  With  such  a  latitudinous  construction 
given  this  provision  of  the  Constitution  as  we 
are  asked  to  give,  this  court  would  convert  itself 
into  a  tribunal  of  original  jurisdiction,  and  in 
every  case,  as  to  the  validity  of  indictments,  or 
of  the  sufficiency  of  any  pleading  in  a  civil  ac- 
tion, this  court  could  interfere  and  direct  the  in- 
ferior court  as  to  what  the  Judgment  should  be. 
If  the  statute  imposing  the  penalty  in  such  cases 
has  been  repealed  the  court  below  has  the  juris- 
diction to  so  decide,  or  if  the  indictment  or  pro- 
ceeding is  defective  the  same  power  exists,  so 
that  there  can  be  no  reason  for  this  court  to  in- 
terfere with  the  exercise  of  the  rightful  jurisdic- 
tion of  any  court  except  in  cases  where  appeals 
are  prosecuted,  and  it  is  only  in  cases  where 
the  takferior  tribunal  is  beyond  the  bounds  of  its 
jurisdiction  that  this  writ  should  go.  The  fact 
that  no  appeal  is  given  cannot  affect  the  ques- 
tion, because  the  legislative  department  of  the 
state  has  the  power  of  limiting  the  Jurisdiction 
of  this  court  as  to  appeals.'  " 

Here  the  question  whether  the  plaintiff,  in 
case  of  a  refusal  of  the  mandamus,  has  any 
other  adequate  means  of  relief  cannot  be 
considered,  for  there  was  a  hearing  of  proof 
by  the  circuit  court  and  de<'ision  that  the 
service  of  process  was  not  sufficient  to  bring 
the  Old  Dominion  Steamship  Company  be- 
fore the  court.  If  correct  in  this  decision, 
the  court  could  not  proceed  to  try  the  case, 
owing  to  its  not  having  obtained  Jurisdiction 
of  the  person  of  the  defendant  The  ques- 
tion determined  was  Jurisdictional,  In  the  de- 
cision of  which  there  was  a  complete  exercise 
of  the  discretion  of  the  court,  which  cannot 
be  interfered  with  by  the  writ  of  mandamus ; 
nor  can  the  decision  itself  be  reviewed  by 
this  court  on  an  application  for  such  writ 

If,  aa  claimed  by  the  plaintiff,  the  circuit 
Judge  erred  in  the  decision  rendered,  that 
fact  would  not  authorize  the  granting  of  the 
mandanius ;  or  If,  as  further  claimed  by  her, 
she  were  without  right  of  appeal  from  the 
decision,  or  other  adequate  remedy,  the 
granting  of  the  mandamus  would  be  equally 
unauthorized ;  as  in  either  event  we  would 
be  confronted  with  the  fact  that  the  circuit 
Judge  had  a  discretion  over  the  snbject-mat- 
ter  involved  in  the  question  decided,  and 
that,  in  making  the  decision,  he  exercised 
such  discretion,  for  which  reasons  no  power 
exists  in  this  court  to  compel,  by  mandamus, 
a  different  decision. 
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We  are  unconvinced  of  the  soundness  of 
the  plaintiff's  contention  that  she  has  no  oth- 
er adequate  remedy  than  the  one  here  a.p- 
piled  for.  If,  after  the  quashing  of  the  re- 
turn on  the  sutunums,  she  had  advised  the 
Judge  of  the  circuit  court  that  she  proposed 
taking  no  further  step  In  the  case,  he  doubt- 
less would  have  entered  Judgment  dismissing 
the  action  for  want  of  Jurisdiction  of  the 
person  of  the  defendant,  from  which  Judg- 
ment, upon  reserving  the  necessary  exception, 
she  could  have  taken  an  appeal  to  this  court, 
and  thereby  obtained  a  review  of  the  rul- 
ings of  the  circuit  Judge  complained  of. 

Our  conclusion  that  the  plaintiff  has  not 
shown  herself  entitled  to  the  writ  of  man- 
damus asked  renders  unnecessary  and,  in- 
deed. Improper  the  decision  of  the  second 
question  urged  by  her,  viz.,  whether  the  serv- 
ice of  summons  was  legally  had  upon  the 
Old  DcMnlnlon  Steamship  Ck)mpan7;  so  that 
question  is  not  passed  on. 

For  the  reasons  Indicated,  the  demurrer  to 
the  petition  is  sustained,  the  writ  of  man- 
damus refused,  and  the  action  diamissed. 


COMMONWEALTH  ▼.  BOARD  OP  EDUCA- 
TION OP  METHODIST  EPlSCOPAIi 
CHUECH. 

(Court  of  Appeals  of  Kentucky.    Nov.  10, 1916.) 

1.  Taxation  «=»242  —  Ezeuptiors  —  Educa- 
iiOMAL  Institutions. 

An  office  building  owned  by  a  board  of  edu- 
cation of  a  church  conference  and  used  in  part 
for  offices  for  the  owner,  the  rent  from  the  re- 
mainder being  employed  in  the  partial  support 
of  a  college  maintained  by  the  conference  in  an- 
other city,  Bttch  college  not  being  a  religious 
school,  and  no  preference  being  given  to  the 
children  of  parents  who  were  members  of  the 
church  owning  the  office  building,  and  having  no 
theological  course,  nor  requiring  doctrinal  or 
religious  qualifications  from  the  teachers,  is  ex- 
empt from  tasatioD  under  Const,  g  170,  provid- 
ing that  institutions  of  education  not  used  or 
employed  for  gain  by  any  person  or  corporation, 
and  the  income  of  which  is  devoted  solely  to  the 
cause  of  education,  shall  be  exempt  from  taxa- 
tion. 

[E5d.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  394-403;    Dec.  Dig.  <S=»242.] 

2.  Taxation    «=»242— Exemptions— Instittj- 
TiONS  or  Learning. 

The  fact  that  a  college  operated  and  main- 
tained by  a  church  gives  preference  to  students 
who  are  candidates  for  the  ministry  in  the 
church,  the  college  being  otherwise  nonsectarian, 
does  not  deprive  it  of  its  character  as  an  institu- 
tion of  education  within  Const,  i  170,  pro- 
viding that  institutions  of  education  when  used 
or  employ^  for  gain  shall  be  exempt  from  taxa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  394-403;   Dec.  Dig.  <S=»242.] 

Appeal  from  Circuit  Court,  Je£Fers<Hi  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  the  Commonwealth  of  Kentucky 
against  the  Board  of  Education  of  the  Meth- 
odist Episcopal  Church.  Judgment  for  de- 
fendant,   and    plaintiff    appeals.      Affirmed. 


M.  J.  Holt  and  A.  Scott  BnlUtt,  boQi  of 
Louisville,  for  appellant  Helm  Bruce  and 
Bruce  ft  Bullitt,  all  at  Loulsrllle,  for  appel- 
lee. 

MILLER,  C.  J.  [11  The  commonwealtli 
brought  this  action  to  have  the  Kenyon  Bnild- 
Ing,  in  the  dty  of  Louisville,  aaaessed  for 
Uzation  for  the  years  1906  to  1910,  both 
included.  The  Kenyon  Building  is  a  modem, 
up-to-date  office  building,  containing  87  offices. 
One  of  these  offices  is  occupied  by  the  appel- 
lee's agent  in  diarge  of  the  building,  and  the 
remaining  86  offices  are  rented  to  business 
men.  The  property  is  worth  about  |200,000, 
and  brings  a  gross  annual  rental  of  from 
(16,000  to  $18,000.  It  was  devised  to  the 
appellee,  the  Board  of  Education  of  the 
Kentucky  Annual  Conference  of  the  Metho- 
dist Episcopal  Church,  by  Mrs.  Fannie  Speed. 
The  appellee  is  a  coii>oratlon,  having  in 
charge  Uie  educational  work  of  the  Methodist 
Episcopal  Church  in  Kentucky.  The  corpo- 
ration was  created  by  a  special  charter  of  the 
General  Assembly,  approved  January  16, 1867. 
Acts  1867,  vol.  2,  p.  622.  Its  governing  board 
is  made  up  of  laymen  and  Methodist  ministeis. 

By  the  eighth  clause  of  appellee's  charter 
it  is  given  control  of  all  property  constitut- 
ing the  educational  fund  of  the  Kentucky 
Annual  Conference ;  and  by  the  tenth  section 
the  administration  of  the  fund  Is  provided 
for  In  the  way  usual  In  charitable  Institu- 
tions of  this  character.  By  the  eleventh 
clause  of  the  charter  it  is  directed  that  all 
the  net  Interest,  dividends,  and  rent  arising 
from  said  fund  shall  be  used  by  the  appellee, 
under  the  general  direction  of  the  conference. 
In  the  payment  of  the  salaries  of  teachers 
and  the  cost  of  administration  of  any  school 
or  schools  that  may  have  been  established 
or  maintained  by  the  board,  or  in  aid  of 
worthy  youths  of  either  sex  struggling  to 
acquire  an  education,  preference  being  given 
In  the  case  of  such  aid-afforded  students 
to  such  licentiates  or  candidates  for  the  min- 
istry as  may  be  properly  recommended  by 
the  quarterly  conference  of  the  circuit  ot 
station  where  they  hold  membership. 

The  defendant  corporation  conducts  A 
school  called  Union  College,  at  Barbourvllle, 
in  Knox  county,  and  uses  the  rents  derived 
from  the  Kenyon  Building  in  its  support 
Union  College  is  not  a  religious  school,  but 
is  a  regular  educational  school,  and  no  pref- 
erence is  given  to  children  of  parents  who 
are  members  of  the  Methodist  Church.  It 
has  no  theological  course,  but  is  a  secular 
school  of  the  character  Indicated  by  its  name. 
And,  although  Union  College  charges  a  tu- 
ition fee,  it  appears  from  the  proof  that  this 
fee  is  far  from  covering  the  operating  expen- 
ses of  the  school,  which  are  supplemented  by 
funds  derived  from  other  sources.  The  In- 
come derived  from  the  Kenyon  Building  con- 
stitutes about  two-thirds  of  the  entire  income 


4s>Por  other  case*  «m  *une  topic  and  KBT-NUMBER  In  all  Kaj-Nombend  Dls«its  and  IndoxN 
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of  the  board.  Some  of  the  teachers  in  Union 
C<dlege  are  Methodists,  some  are  Presbyteri- 
ans, and  one  is  a  member  of  the  Christian 
Chorch;  and  all  are  paid  salaries  for  their 
services.  The  course  taught  is  a  regular  aca- 
demic course,  equivalent  to  that  of  the 
Louisville  high  school,  and  a  collegiate  course 
having  a  curriculum  similar  to  colleges  of 
that  character.  No  qnestion  Is  ever  asked 
a  teacher  concerning  his  religious  affiliation, 
and  no  doctrinal  features  of  the  Methodist 
Church  are  taught,  although  Union  College 
is  under  the  auspices  and  operation  and 
management  of  the  Methodist  Episcopal 
Chnrdi,  because  that  church  owns  the  proper- 
ty. The  religious  teachings  consist  of  (^apel 
exercises  every  morning. 

The  chancellor  was  of  opinion  that  the 
Kenyon  Building,  considering  its  ownership 
and  the  use  to  which  Its  rents  were  applied, 
was  not  subject  to  taxation;  and,  having 
dismissed  the  petition,  the  commonwealth 
appeals. 

Section  ITO  of  the  Constitution,  In  so  tar 
as  it  Is  material  to  this  case,  reads  as 
follows: 

"lliere  shall  be  exempt  from  taxation 
•  •  •  instltutioDB  of  purely  public  charity, 
and  institutions  of  education  not  used  or  em- 
ployed for  gain  by  any  persc^  or  corporation, 
and  the  income  of  wbica  is  devoted  solely  to  the 
cause  of  education." 

Whether  the  Kenyon  Building  Is  exempt 
from  taxation  depends  upon  the  character  of 
the  appellee  corporation  and  the  use  to  which 
it  puts  said  property,  or  Its  income  derived 
therefrom.  It  will  be  observed  that  so  much 
of  section  170  of  the  Constitution  as'  is  above 
quoted  exempts  from  taxation  two  classes 
of  property:  (1)  Institutions  of  purely  pub- 
lic charity;  and  (2)  institutions  of  education, 
not  used  or  employed  for  gain  by  any  per- 
son  or  corporation,  the  Income  thereof  being 
devoted  solely  to  the  cause  of  education.  It 
is  not  necessary  in  this-  opinion  to  consider 
whether  the  appellee  Is  an  Institution  of 
purely  public  charity,  since  we  are  of  opin- 
ion It  clearly  comes  within  the  second  clause 
of  exemptions  above  referred  to,  in  that  it 
is  an  institution  of  education  whose  property 
is  not  used  or  employed  for  gain,  and  the  in- 
come thereof  is  devoted  solely  to  the  cause 
of  education.  In  considering  this  question 
of  exemption  from  taxation,  it  would  be  use- 
less to  discuss  the  cases  decided  under  the 
Constitution  of  1850,  since  secUon  170  of  the 
present  Constitution  of  1891  made  a  change 
in  this  respect,  and  is,  of  course,  controlling. 

The  meaning,  scope,  and  effect  of  section 
170  of  the  present  Constitution  was  discussed 
at  great  length  by  this  court  In  1897  in  the 
cases  of  Trustees  of  Kentucky  Female  Or- 
phan School,  of  Midway,  y.  City  of  Louisville, 
100  Ky.  470,  36  S.  W.  921,  19  Ky.  Law  Rep. 
1091,  40  Ll  R.  A.  119;  City  of  Louisville  v. 
Southern  Baptist  Theological  Seminary,  100 
Ky.  506,  36  S.  W.  995, 19  Ky.  Law  Rep.  1100; 
Cit7  ot  LouisTllle  ▼.  Board  of  Trustees  of 


Nazareth  Literary  Benevolent  Instttntlon, 
100  Ky.  619,  36  8.  W.  994,  IB  Ky.  Law  Rep. 
1102;  and  the  subsequent  case  of  Common- 
wealth V.  Berea  College,  decided  In  1912,  and 
reported  In  149  Ky.  95,  147  S.  W.  929. 

It  Is  sufficient  to  say.  In  passing,  that  the 
case  of  Widows'  and  Orphans'  Home  v.  Bos- 
worth,  112  Ky.  200,  65  S.  W.  591,  23  Ky.  Law 
Rep.  1606,  relied  upon  by  counsel  tor  appel- 
lant, was  expressly  overruled  in  Widows' 
and  Orphans'  Home  v.  Commonwealth,  126 
Ky.  386,  400,  103  S.  W.  354,  31  Ky.  Law  Rep. 
775,  16  L.  R.  A.  (N.  S.)  829;  and  also  that 
the  dissenting  opinions  In  the  Midway  Or- 
phan School  Case  and  the  Southern  Baptist 
Theological  Seminary  Case,  supra,  are  not 
to  be  now  considered,  unless  this  court  should 
be  of  opinion  that  the  decisions  in  those 
cases  should  be  departed  from.  Indeed,  coun- 
sel for  appellant  concedes  that,  if  the  law  la 
as  It  was  declared  by  the  court  In  the  ma- 
jority opinion  in  the  Midway  Orphan  School 
Case,  and  the  like  cases  above  mentioned, 
the  judgment  of  the  circuit  court  must  be 
affirmed;  but  he  now  asks  that  those  cases 
be  overruled,  although  they  have  repeatedly 
been  approved  and  followed  by  this  court. 

It  has  often  been  held  by  this  court  that 
the  phrases  "institution  of  purely  public 
charity,"  or  "institution  of  education,"  used 
in  section  170  of  the  Constitution,  embrace 
not  only  the  buildings  actually  used  In  teach- 
ing, or  actually  used  In  administering  thar- 
Ity,  but  that  they  also  embrace  all  the  prop- 
erty of  the  institution,  wherever  situated. 
Tills  appears  from  the  following  language 
taken  from  the  opinion  in  the  Midway  Fe- 
male Orphan  School  Case,  supra: 

"We  think,  therefore,  a  proper  construction 
of  the  languare  used  in  the  section  requires  the 
exemption  of  the  entire  property  of  this  institu- 
tion, wherever  situated,  and  in  whatever  form 
its  investments  may  be  found."  100  Ky.  489, 
36  S.  W.  925,  19  Ky.  Law  Rep.  1091,  40  L.  R. 
A.  119. 

In  that  case  the  school  was  located  at  Mid- 
way, whUe  the  property  which  the  city  of 
Louisville  sought  to  assess  was,  of  course, 
located  within  the  corporate  limits  of  the  city 
of  Louisville. 

At  the  same  time  the  court  decided  the 
case  of  the  Southern  Baptist  Theological 
Seminary,  reported  In  the  same  volume, 
which  likewise  involved  the  question  of  the 
right  of  the  state  to  Impose  a  tax  on  the 
property  of  the  seminary  located  in  Louis- 
ville, and  certain  lands  and  property  not  ac- 
tually used  in  teaching,  and  some  of  which 
was  situated  In  a  distant  county.  The  same 
ruling  was  there  made,  and  all  the  property 
of  the  seminary,  wherever  located,  was  de- 
clared exempt  from  taxation.  The  reason  for 
the  ruling  was,  that  it  was  the  use  to  which 
the  property,  or  the  Income  therefrom,  was 
put,  that  exempted  it  from  taxation.  The 
use  of  the  property  and  income  for  the  pur- 
poses of  education,  although  it  was  sectarian, 
exempted  It  from  taxation  under  section  170 
of  the  Constitatioii.  ^ 
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In  Commonwealtb  ▼.  Gray,  115  Ky.  66B, 
74  S.  W.  702,  25  Ky.  Law  Rep.  52,  this  court 
reafflrmed  tbe  Midway  Orphan  School  Case 
and  the  Baptist  Theological  Seminary  Case, 
as  to  the  meaning  of  the  word  "Institution," 
and  called  attention  to  the  fact  that  the  mere 
ownership  of  a  building  in  which  a  scdiool 
might  be  conducted,  without  the  ownership 
of  other  property  from  which  a  revenue  could 
be  derived,  might  leave  tbe  Institution  en- 
tirely unable,  for  lack  of  money,  to  conduct 
the  school.  In  speaking  upon  that  subject, 
the  court  said: 

"It  is  not  a  complete  definition  to  define  'in- 
stitution' as  simply  a  building  or  a  plant  or  a 
body  corporate.  It  may  be  all  of  these,  but, 
more  bruadly  speaking,  it  is  that  which  is  set 
up,  provided,  ordained,  established,  or  set  apart 
for  a  particular  end,  especially  of  a  public  char- 
acter or  affecting  the  community.  So,  when 
money  or  other  property  is  set  apart,  the  exclu- 
sive use  and  income  of  which  is  to  be  applied 
to  the  cause  of  education  or  pedagogy,  tbe  prop- 
erty impressed  with  that  character  becomes  an 
institution,  without  regard  to  tbe  particular 
form  of  its  investment.  When  the  dedicator,  in 
his  munificence,  sets  a^art  property  or  a  fund 
to  this  end,  the  people,  in  a  kindred  spirit,  have 
declared  by  their  organic  law  that  such  property, 
when  80  used  without  gain  or  profit  to  the  giver 
or  owner,  shall  be  exempt  from  taxation."  116 
Ky.  660,  74  S.  W.  702.  25  Ky.  Law  Rep.  62. 

Again,  In  Commonwealth  v.  PoUit,  76  S. 
W.  412,  25  Ky.  Law  Rep.  790,  a  fund  of  $12,- 
000  held  by  trustees  for  the  benefit  of  a 
Bcboql  district  was  held  exempt  from  taxa- 
tion, because  the  Income  from  it  was  devoted 
solely  to  the  cause  of  education. 

In  Commonwealth  v.  Young  Men's  Chris- 
tian AsBOClaUon,  lift  Ky.  711,  76  S.  W.  522, 
25  Ky.  Law  Rep.  940,  105  Am.  St.  Rep.  234, 
this  court  again  approved  the  ruling  in  the 
Midway  Orphan  School  Case,  supra,  and  held 
that  certain  property  belonging  to  the  Toung 
Men's  Christian  Association  in  Louisville,  but 
which  was  not  actually  used  in  operating  the 
institution,  was  exempt  from  taxation  be- 
cause it  was  a  part  of  the  Institution. 

Again,  In  Louisville  College  of  Pharmacy 
T.  aty  of  Louisville,  82  S.  W.  610,  26  Ky. 
Law  Rep.  825,  where  a  part  of  the  appel- 
lant's  building  was  used  by  It  for  teaching 
purposes,  and  the  remainder  thereof  was 
rented  out  to  tenants,  this  court  again  reaf- 
flrmed the  Midway  Orphan  School  Case,  su- 
pra, and  held  the  entire  property  exempt. 

To  the  same  effect  see  German  Gymnastic 
Association  v.  Louisville,  117  Ky.  958,  SO  S. 
W.  201,  25  Ky.  Law  Kep.  2105,  65  L.  R.  A. 
120,  111  Am.  St.  Rep.  287;  Nort<»i  v.  Trus- 
tees, 118  Ky.  836,  82  S.  W.  621,  26  Ky.  Law 
Rep.  816;  Commonwealth  v.  Hamilton  Col- 
lege, 125  Ky.  330,  101  S.  W.  406;  and  Book 
Agents  of  Methodist  Episcopal  Church  South 
V.  Hlnt<m,  92  Tenn.  188,  21  S.  W.  321,  19  U 
B.  A.  289. 

There  can  be  no  question,  therefore,  that 
this  case  couies  within  tbe  rule  laid  down  in 
the  several  cases  above  cited. 

[21  It  is  insiPted,  however,  that  T'nion  Col- 
lege Is  a  sectarian  school,  and  for  that  reason 


property  osed  in  Ita  support  does  not  come 
within  the  rule  above  announced.  Tbece  is 
no  such  qualifying  restriction  In  tbe  language 
giving  tbe  exemption ;  It  speaks  of  "Institu- 
tions of  education" — ^not  of  nonsectarian  in- 
stitutions of  educatlML  The  proof  shows, 
moreover,  that  the  only  sense  in  which  Union 
Coll^;e  may  be  said  to  be  a  sectarian  aebod 
is  the  fact  that  It  is  owned  by  the  Board  of 
Education  of  tbe  Methodist  Cbnrdi.  But  it 
further  appears  from  tbe  proof  that  Its  sec- 
tarian character  begins  and  ends  with  Iti 
ownership.  Belief  In  tbe  doctrines  of  the 
Methodist  Cliurch  la  not  made  an  essential 
for  admission  to  the  school,  either  as  student 
or  as  teacher.  In  none  of  the  divisions  or 
branches  of  its  curriculum  are  any  of  the 
doctrinal  features  of  the  Methodist  Charcb 
taught  In  contradistinction  from  other  de- 
nominations. As  heretofore  stated,  the  re- 
ligious teachings  consist  of  chapel  exercises 
in  the  morning  and  the  fact  that  the  school 
Is  under  Christian  Infiuencea  Cbonsel  for 
appellant,  however,  refer  to  that  provlrion 
in  section  11  of  the  amended  articles  of  in- 
corporation, which  gives  a  preference  to  can- 
didates for  the  ministry  who  may  be  "recom- 
mended by  the  quarterly  conference  of  the 
circuit  or  statl^  where  they  hold  member- 
ship," and  conflfad  that  this  feature  of  the 
charter  makes  appellee's  school  a  sectarian 
school,  and  its  property  taxable.  When,  how- 
ever, the  entire  section  is  read,  It  SKiears 
that  the  language  above  referred  to  Is  merely 
a  provision  that.  If  there  be  any  Income  left 
after  paying  the  cost  of  caring  for  the  trust 
fund,  and  after  paying  the  salaries  of  teach- 
ers and  the  general .  cost  of  administration, 
the  board  is  given  the  right  to  give  some- 
thing. In  Its  discretion.  In  the  aid  of  worthy 
youths  of  dther  sex  struggling  to  acquire 
an  education,  preference  being  given  In  the 
case  of  said  aid-afforded  students  to  such 
licentiates  or  candidates  for  the  ministry  as 
may  be  properly  recommended  by  the  qaar- 
terly  conference  of  the  dreult  or  station 
where  they  hold  membership.  But  It  is  ob* 
vlous  that  aid  thus  afforded  is  given  strictly 
In  the  cause  of  education ;  and  the  fact  that 
in  this  one  particular  preference  Is  given  by 
appellee  to  candidates  for  ministry  In  the 
Methodist  Church  does  not  make  It  any  the 
less  an  institution  of  education  or  take  it  oat 
of  the  exemption  afforded  by  sedJon  170  of 
the  Constitution. 

But  this  question  Is  not  an  open  one  In  this 
jurisdiction.  In  the  Southern  Baptist  Theo- 
logical Seminary  Case,  supra,  the  Seminary 
property  was  held  exempt  from  taxation,  al- 
though it  was  used  as  a  Baptist  school 
wherein  the  doctrines  of  that  denomination 
alone  were  taught  On  that  subject  this 
court  said: 

"The  work  of  the  institation  is  confessedly  a 
pure  charity,  and  we  think  it  is  no  less  a  public 
one.  It  is  free  to  all,  and.  while  nnder  denomi- 
national control,  so  are  nearly  all  successful 
seat*  of  legmiag,  and  this  fact  has  never  bee& 
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held  to  affect  the  nature  of  the  charity.  The 
peculiar  tenets  of  this  denomination  are  doubt- 
less tau^t,  but  a  belief  of  them  is  not  required, 
and  it  is  not  made  the  test  of  admission. 

The  case  at  bar  is  stronger  for  the  exemi>- 
tlon  than  tbe  Baptist  Theological  Seminary 
Case,  supra;  since  here  Union  College  does 
not  teach  the  doctrines  of  the  Metbodlst 
ChunA,  as  dlstingulabed  from  other  Christian 
docbrinea,  although  it  might  do  so  and  still 
be  exempt  under  the  rule  laid'  down  In  tJhe 
Baptist  Theological  Seminary  Case.  See, 
also,  Burd  On^ian  Asylum  v.  School  District 
of  Upper  Darby,  90  Pa.  21,  quoted  with  ap- 
proval in  the  Midway  Orphan  School  Case, 
snpra.  llila  view  of  the  case  was  made  plain 
in  Widows'  and  Orphans'  H<Hue  of  Odd  Fel- 
lows ▼.  Commonwealth,  126  Ky.  388,  103  S. 
W.  354,  31  Ky.  Law  Bep.  775,  18  I*  R.  A.  (S. 
8.)  829,  where  the  ezemptloa  was  claimed 
upon  the  ground  that  the  orphanage  was  a 
purely  public  charity,  rather  than  an  instUa- 
tlon  of  education.    In  that  case  we  said: 

"The  convention  meant  by  the  word  'purely*  to 
describe  the  quality  of  the  charity,  rather  than 
the  means  by  which  it  is  administered,  that  it 
should  be  n-holly  altrnistic  in  the  end  to  be  at- 
tained, and  that  no  profit  or  selfish  interest 
should  be  fostered  under  the  guise  of  charity ; 
but  it  was  never  meant  that,  because  a  charity 
was  limited  by  its  terms  to  objects  belonging 
to  a  certain  sect  or  fraternal  order,  or  color  or 
class,  it  was  a  private,  and  not  a  public,  charity. 
The  members  of  the  convention  were  wise  and 
practical,  and  knew  that  men,  as  a  rule,  ad- 
minister their  charity  through  the  organizatic« 
or  organizations  to  which  they  belong.  Thus 
Catholics  will  naturally  distribute  their  charity 
through  the  organisation  of  the  Catholic 
Church;  Presbyterians  through  those  of  the 
Presbyterian  Church ;  Masons  through  the  or- 
ganization of  the  Masonic  order,"  etc. 

And,  as  was  said  in  Commonwealth  y. 
Young  Men's  Christian  Association,  116  Ky. 
711,  76  8.  W.  522,  25  Ky.  I^aw  Rep.  940,  105 
Am.  St  Rep.  234,  the  fact  that  some  part  of 
the  expense  In  maintaining  an  institution  Is 
required  to  be  paid  by  those  who  enjoy  all 
its  privileges  does  not  change  its  character, 
since  that  regulation  nierely  made  It  partly 
self-susitaining. 

It  follows  that  the  Judgment  of  the  chan- 
cellor dismissing  the  petition  was  right,  and 
It  is  affirmed. 


YELLOW  CHIEF  COAL  CO.'S  TRUSTEE  t. 
JOHNSON  et  aL 


(Court  of  Appeals  of  Kentucky. 
1916.) 


Nov.  11, 


t  CoBPORATioNs    «=>560— Insolvency— Pbi- 
ORiTT  OF  Claims— Kbaud. 

Plaintiffs  gave  options  to  purchase  land 
owned  by  them  for  $26  an  acre,  one-third  to  be 
paid  in  cash  when  the  conveyance  was  made, 
and  the  remaining  two-thirds  in  mortgage  bonds 
of  a  corporation  to  be  organized  by  the  option- 
ees at  80  per  cent,  of  their  par  value.  The  op- 
tion further  provided  that  plaintiffs  should  have 
the  option  at  any  time  after  the  expiration  of 
18  months,  and  within  24  months  to  sell  the 
bonds  to  the  company  at  00  per  cent  of  their 
par  value.     The  options  were  assigned   to  the 


company  so  organized,  which  eoceeuted  a  mort- 
gage securing  bonds  aggregating  $100,000,  and 
plaintiffs  executed  their  deeds  to  the  company 
in  consideration  of  "the  sum  of  $10  and  other 
considerations  in  hand  paid,"  and  received  bonds 
at  80  cents  on  the  dollar  which  showed  on  their 
face  that  the  whole  number  of  bonds  aggregat- 
ed $100,000.  In  the  transactions  plaintiffs,  who 
were  neither  ignorant  nor  unlettered,  had  the 
advice  of  an  attorney.  They  retained  the  bonds 
for  2  years,  drawing  the  interest  thereon,  but 
after  the  company  became  in  failing  circum- 
stances they  brought  a  suit  to  cancel  their  deeds, 
or  have  it  adjudged  that  they  had  a  prior  hen 
on  the  lands  for  the  balance  of  the  purchase 
money,  alleging  that  it  was  represented  to  them 
that  the  mortgage,  which  covered  lauds  in  addi- 
tion to  their  own,  would  secure  only  enough 
bonds  to  cover  the  purchase  price  of  the  mort- 
gaged lands.  There  was  no  allegation,  however, 
that  any  such  provision  was  omitted  from  the 
option  contract,  and  no  such  stijiulation  was 
therein  contained.  Held,  that  plaintiffs  had  no 
right  to  a  priority  of  lien  over  innocent  cred- 
itors and  other  bondholders,  but  had  only  the 
same  rights  and  remedies  as  the  holders  of  oth- 
er bonds,  no  fraud  having  been  shown,  and  there 
having  been  no  relation  of  trust  or  confidence 
imposing  on  the  optionees  the  duty  to  protect 
the  interests  of  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gg  2283-2286;   Dec  Dig.  <S=»506.] 

2.  Deeds  «=>70— Rescission  and  Cancella- 
tion—Fbaod. 

The  company's  inability  to  make  good  its 
promise  to  repurchase  the  honds  at  90  cents  on 
the  dollar  was  neither  a  badge  of  fraud  nor  a 
ground  for  canceling  the  deed. 

[E3d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  gg  165-182 ;   Dec.  Dig.  <S=970.] 

3.  COBPOBATIONS  <S=9437  —  CONVBTANCB  TO 
COBFO&ATIONS  BEii'OBB  COMPLETION  OF  OB- 
GANIZATION. 

Where,  pursuant  to  an  option  for  the  pur- 
chase of  land  stating  that  the  conveyances  were 
to  be  made  to  a  company  to  be  organized  by 
the  optionees,  a  deed  was  made  on  the  day  the 
charter  was  filed  for  record  in  the  county  clerk's 
office,  and  l2  days  thereafter  a  certified  copy  of 
the  articles  of  incorporation  were  iiled  for  rec- 
ord with  the  secretary  of  state,  the  conveyance 
was  vaUd  as  between  the  parties,  though  made 
before  the  organization  of  the  corporation  was 
complete. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f  1773;   Dec.  Dig.  «=>437.I 

4.  CoKPOBATioNs  «=334,  388  —  Estoppel  to 
Dent  Cobforate  Existence. 

A  person  executing  an  obligation  to  a  cor- 
poration cannot  in  an  action  thereon  by  the 
corporation,  deny  that  such  a  corporation  had 
an  existence,  nor  deny  its  power  to  contract, 
unless  the  contract  be  expressly  forbidden  by 
law. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  nig.  gg  81-96,  1666-1667;  Dec.  Dig.  «» 
84,  388.] 

6.  Mortoaoes  ♦=»13— Pbopebtt  Subject  to 
MoBTOAOE — ^Apteb-Acquibed  Pbopebty. 
As  a  general  rule,  a  mortgage  of  property 
to  be  acquired  in  futuro  is  void  as  against  mort- 
gagors, creditors,  or  purchasers  for  value. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent.  Dig.  (  16 :   Dec.  Dig.  «S913.] 

6.  MoBTOAaBS^=>12— Pbopebtt  Subject  to 
Mobtoaoe— Options  to  Pubchase. 

Under  Ky.  St.  |  2341,  providing  that  any 
interest  in  or  claim  to  real  estate  may  be  dis- 
IHJsed  of  by  deed  or  will  in  writing,  an  assignee 
of  an  option  for  the  purchase  of  land  had  such 
an  estate  in  the  land  as  could  be  conveyed  by 
mortgage,  and,  when  it  acquired  the  legal  tf- 
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tie,  Buch  title  inared  to  the  benefit  of  the  boM- 
ers  of  the  bonds  secured  by  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §$  13,  14;   Cec.  Dig-  <8=»1ZJ 

AK)eaI  from  Circuit  Court,  Jobnson  County. 

Consolidated  actions  by  Leonard  Johnson 
and  another  against  the  Yellow  Chief  Coal 
Company.  Judgments  for  plaiutUTs,  and  de- 
fendant's trustee  in  lianlcruptcy  appeals.  Be- 
Tersed. 

H.  R  Dysard,  of  Ashland,  for  appellant 
C.  B.  Wheeler,  of  Ashland,  and  J.  K.  Wells, 
of  PalntsTille,  for  appellees. 

NUNN,  J.  The  appellees,  Leonard  and 
Charles  Johnson,  were  plaintiffs  below  in 
separate  actions.  By  an  agreed  order  the  ac- 
tions were  consolidated  and  tried  together. 
Separate  judgments  were  rendered  against 
the  Yellow  Chief  Coal  Company,  whereby 
Cliarles  Johnson  recovered  $5,625,  and  Leon- 
ard Johnson  recovered  $3375.  The  court 
also  adjudged  a  lien  upon  certain  lands  for 
the  payment  of  each  judgment,  and  ordered 
a  sale  of  the  lands  for  that  purpose.  Pend- 
ing the  action  the  coal  company  was  adjudg- 
ed a  tankrupt  In  the  United  States  District 
Court  for  the  Eastern  District  of  Kentucky, 
and  the  trustee,  who  intervened,  brings  this 
appeaL  Except  in  the  amounts  claimed,  the 
actions  of  Leonard  and  Oiarles  Johnson  are 
identical. 

In  the  year  1909  James  M.  lively,  of  Kew 
York,  came  to  Johnson  county  and  started 
negotiations  with  the  appellees  and  others 
for  the  purchase  of  coal  lands  on  Bobbs 
branch,  In  that  county.  Upon  his  return  to 
New  York  the  owners  made  a  proposition  In 
the  form  of  a  tetter  agreeing  to  sell  tbeir 
lands  at  $25  per  acre,  one-third  to  be  paid 
In  cash,  and  the  balance  in  one  and  two 
years.  In  November,  1909,  Lively  returned  to 
Johnson  county,  in  company  with  Henry  Tay- 
lor, and,  after  further  negotiations,  procured, 
on  the  30th  day  of  that  month,  separate 
writings  or  options  from  Charles  and  Leon- 
ard Johnson  whereby  Charles  agreed  to  con- 
vey 300  acres,  and  Leonard  agreed  to  convey 
180  acres.  The  consideration  was  $25  per 
acre.  The  options  recited  that  Taylor  and 
Lively  were  to  organize  a  company,  and  the 
conveyances  were  to  be  made  to  that  com- 
pany within  60  days.  One-third  of  the  con- 
sideration was  to  be  paid  in  cash  when  the 
conveyances  were  made,  and  the  remaining 
two-thirds  "to  be  paid  for  in  the  first  mort- 
gage, 20-year,  6  per  cent  sinking  fund  bonds 
of  said  company,  at  the  rate  of  80  per  cent 
on  their  par  value."  During  the  interval 
the  appellees  agreed  to  furnish  an  abstract 
of  title.  The  options  also  contained  this 
clause: 

"It  is  further  provided  tliat  the  vendor  shall 
have  the  option,  at  any  time  after  the  expiration 
of  eighteen  (18)  months  from  the  delivery  of 
such  bonds,  and  before  the  expiration  of  twenty- 
four  (24)  months,  to  sell  such  bonds  to  the  com- 
pany 80  organized  at  the  price  of  ninety  (90)  I 


per  cent,  of  their  par  or  face  valne;  and  Am 
said  company  shall  within  sixty  (60)  days  after 
such  notice  take  up  said  bonds  and  pay  there- 
for such  price." 

In  the  meantime  the  Jolmsons  were  having 
abstracts  made,  and  Taylor  and  Lively  pro- 
ceeded with  the  organization  of  the  Yellow 
Chief  Coal  Company,  which  was  tentatively 
formed  by  the  subscribing  stockholders  on 
the  Ist  of  January,  1910.  While  so  organized 
the  company  took  an  assignment  of  the  op- 
tions executed  to  Taylor  and  Lively.  On  that 
date  the  company  executed  and  acknowledg- 
ed a  mortgage  or  deed  of  trust  to  secure  an 
issue  of  first  mortgage  bonds  of  $500  each, 
aggregating  $100,000.  The  mortgage  covered 
all  the  lands  upon  which  Taylor  and  Lively 
had  secured  optiohs,  including  the  lands  ol 
appellees.  January  29,  1910,  was  the  last  of 
the  60  days  on  which  the  cation  to  purchase 
might  be  exercised,  and  on  that  day  the  arti- 
cles ot  incorporation  of  the  Yellow  Chief 
Coal  Company  were  filed  for  record  in  the 
Johnson  count?  court  clerk's  office,  as  well 
as  the  mortgage  or  deed  of  trust  referred  to. 
On  the  same  day,  the  Johnsons  executed  and 
delivered  their  deeds  to  the  company,  which 
were  then  recorded,  conveying  the  lands 
which  they  had  theretofore  optioned,  and  the 
consideration  was  paid  therefor  as  stipulated 
in  the  option,  viz.,  one-third  cash,  and  the  bal- 
ance by  delivery  of  first  mortgage,  20-year, 
5  per  cent  bonds ;  that  is,  a  sufficient  nnin- 
ber  of  them  at  80  cents  on  the  dollar  to  equal 
In  amount  the  balance  of  the  purchase  price. 
The  deeds,  however,  did  not  recite  the  whole 
consideration  or  the  manner  of  payment 
The  consideration  named  was  "the  sum  of 
$10  and  other  considerations  In  hand  paid." 
It  was  the  ordinary  form  of  general  war- 
ranty deed,  without  reservations  or  limita- 
tions of  any  kind,  except  an  exclusion  of 
two  small  surveys.  N6  question  about  the 
exclusions  Is  involved  In  this  controversy. 

On  the  11th  of  February,  1910,  a  certified 
copy  of  the  articles  of  incorporation  were  fil- 
ed for  record  with  the  secretary  of  state. 
On  April  18,  1011,  at  a  stockholder's  meeting, 
a  resolution  was  adopted  ratifying  the  mort- 
gage and  again  declaring  It  to  be  the  act  and 
deed  of  the  corporation. 

By  the  sale  of  bonds  secured  by  the  mort- 
gage executed  and  recorded  In  the  way  al- 
ready explained  the  company  procured  funds 
with  which  to  develop  the  pr<H)erty,  and 
which  it  commenced  to  do  as  soon  as  titles 
were  acquired.  TM  appellees  held  their 
bonds  and  drew  Interest  thereon  semian- 
nually for  two  years.  At  that  time  it  became 
appar^it  that  the  company  was  in  failing 
circumstances.  It  was  unable  to  pay  about 
$5,000  which  It  owed  for  merchandise  sup- 
plied by  wholesalers  to  its  mine  commissary. 
In  February,  1912,  appellees  filed  their  suits 
against  the  Yellow  Chief  Coal  Company,  and 
averred  that  it  was  a  corporation  "duly  or- 
ganized and  existing  under  and  by  virtue  of 
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the  laws  of  Kentucky  *  *  *  and  was  or- 
ganized for  tite  purpose  of  taking  over  said 
pit^rty  [referring  to  the  land  In  queBti(»i]." 
After  setting  up  tbe  terms  of  the  option, 
they  alleged  that,  when  they  made  the  con- 
tract and  agreed  to  accept  the  bonds  as  there- 
in gtlpnlated,  "the  defendants  [Idvely  and 
Taylor]  represented  to  plaintiff  that  the  mort- 
gage securing  the  same  Included  only  enough 
bonds  to  cover  the  purchase  money  on  this 
and  other  tracts  adjoining  It,  bought  by  de- 
fendants as  aforesaid,  and  upon  this  repre- 
sentation, and  beUeving  It  to  be  true,  plain- 
tiff agreed  to  accept  same  under  the  terms 
aforesaid."  They  alleged  that  said  represen- 
tation was  falsely  made  for  the  fraudulent 
pnrpose  of  cheating  plaintiffs,  for  at  that 
time  Taylor  et  al.  Intended  to,  and  the  com- 
pany did,  issue  bonds  aggregating  $100,000, 
"which  was  more  than  four  times  the  amount 
of  purchase  money  for  land,  as  aforesaid." 
It  is  further  alleged  that  before  the  expira- 
tion of  24  months  they  gave  to  the  company 
notice  of  their  desire  to  sell  the  bonds  so  held 
by  them  at  the  price  of  90  cents  on  the  $1,  and 
the  company  failed  and  refused  to  purchase  or 
pay  for  the  bonds  or  any  part  thereof,  "and 
therefore  the  full  amount  therefor  Is  now 
due,  Just,  and  owing  to  plaintiff  •  •  • 
and  plaintiff  has  a  purchase-money  lien  up- 
on said  land  to  secure  the  payment  of  said 
sum,  which  should  be  aifwced  by  a  sale 
thereof."  By  an  amended  petition  they  say 
that  the  corporation  was  not,  in  fact,  organ- 
ized with  power  to  do  business  until  Feb- 
mary  11,  1910,  but  that  Lively  and  Taylor, 
vhea  the  deed  was  demanded  on  January 
29th,  falsely  and  fraudulently  represented 
that  the  corporation  had  been  organized,  and 
that  the  "plaintiff,  believing  said  representa- 
tions to  be  true,  and  believing  he  was  legally 
bound  to  execute  said  deed,  signed  and  ac- 
knowledged the  deed  mentioned  and  set  out 
In  the  petition,  but  with  the  express  under- 
standing that  the  company,  which  he  thought 
was  then  organized  and  existing,  would  pay 
the  pnrcbase  money  on  said  land  as  mention- 
ed and  set  out  in  said  [option]  contract"  It 
is  further  alleged  that  at  the  time  the  com- 
pany executed  the  mortgage  or  trust  deed  to 
secure  the  $100,000  bond  Issue  the  plaintiffs 
and  other  landholders  had  not  executed  their 
deeds  for  any  of  the  land,  covered  by  the 
mortgage,  and  the  company  "had  no  title, 
except  the  contract  aforesaid,  which  was  exe- 
cuted by  the  plaintiff  and  other  vendors  to 
the  defendants,  James  M.  Lively  and  Henry 
A.  Taylor,"  and  for  this  reason,  and  because 
the  company  had  no  corporate  existence.  It  Is 
argued  that  the  mortgage  and  bonds  are  void, 
and  that  the  bondholders  have  no  lien  of 
any  sort  They  pray  for  a  cancellation  of 
their  deeds  or  else  that  they  be  adjudged 
to  have  a  prior  Uen  upon  the  lands  they  con- 
veyed to  secure  the  balance  of  their  purchase 
money. 

The  trustee,  in  behalf  of  the  creditors, 
and  the  b<»idholders   intervene.     They   al- 


lege, in  substance,  that  the  bonds  were  Issued 
and  pnrchased  In  good  faith,  and  that  the 
bondholders,  including  the  Johnsons,  have 
a  Uen  by  virtue  of  the  mortgage,  but  assert 
that  the  Johnsons,  have  no  purchase-money  or 
other  prior  lien,  and  plead  that  the  Johnsons 
are  estopi)ed  from  asserting  or  claiming  any 
lien  for  purchase  money  after  having  recited 
in  the  deed  of  conveyance  that  the  considera- 
tion had  been  fully  paid,  and  after  having 
accepted  the  bonds  of  the  company  as  pay- 
mient  For  the  creditors  it  is  said  they  ex- 
tended credit  in  good  faith,  and.  In  substance, 
the  plea  of  the  bondholders  Is  relied  upon. 
We  are  of  the  opinion  that  the  court  erred  in 
rejecting  the  plea  of  the  creditors  and  bond- 
holders, and  erred  also  in  adjudging  appel- 
lees a  prior  Uen  for  purchase  money. 

[1,2]  The  court  properly  held  that  the 
Johnsons  failed  to  show  such  fraud  as  would 
entitle  them  to  a  rescission  of  the  option  con- 
tract or  cancellation  of  the  deed.  There  Is 
no  more  justification  for  adjudging  them  a 
priority  of  lien  over  innocent  creditors  and 
bondhOlderB.  No  relation  of  trust  or  confl- 
dence  is  shown  as  would  Impose  upon  Lively 
or  Taylor,  or  the  other  promoters  or  organ- 
izers of  the  company,  a  duty  to  protect  the 
interests  of  the  appellees,  lliey  were  trad- 
ing at  arm's  length,  and  the  contracts  enter- 
ed into  were  carried  out  to  the  letter,  except 
the  final  redemption  of  the  stock.  The  obli- 
gation of  the  company  In  that  regard  is  not 
disputed.  The  mortgage  was  recorded  In 
Johnson  county  on  the  day  the  deeds  were  de- 
livered, and  it  showed  the  entire  bond  issue 
and  the  acreage  covered.  The  company  did 
pay  for  the  land  "as  mentioned  In  said  [op- 
tion] contract."  The  Johnsons  made  no  com- 
plaint until  the  company  got  in  failing  cir- 
cimistances,  two  years  later. 

The  fraud  relied  upon  to  vitiate  the  option 
contract  and  deed  Is  that  the  first  mortgage 
bonds  were  to  be  Issued  only  in  an  amount 
sufficient  to  pay  for  the  land.  The  option 
contract  which  they  signed  contained  no  such 
stipulation,  and  it  is  nowhere  alleged  that 
anything  was  left  out  of  the  contract  The 
bonds  showed  on  their  face  that  they  were 
part  of  a  series,  the  whole  number  of  which 
aggregated  $100,000.  These  bonds  were  ac- 
cepted when  their  deeds  were  written  and  de- 
livered. The  transaction  took  place  in  the  of- 
fice of  their  attorney,  and  their  attorney,  a 
relative,  was  there  for  the  purpose  of  advis- 
ing them  and  protecting  their  interests. 
There  is  no  pretense  that  they  were  ignorant 
or  unlettered  men.  They  retained  these 
bonds  for  two  years  and  drew  the  interest 
thereon,  and  all  the  time  they  knew  or  must 
have  known  that  they  were  part  of  an  issue 
far  in  excess  of  the  amount  which  they  now 
Insist  was  the  limit  agreed  upon.  The  facts 
alleged  merely  show  an  obligation  on  the 
part  of  the  ctHnpany  to  redeem  their  bonds 
at  90  cents  on  the  $1.  It  may  be  that  the 
company  Is  not  now  able  to  make  its  promise 
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good,  bat  tbat  is  not  ground  for  canceling 
the  deed,  nor  is  It  a  badge  of  fraud.  The 
deeds  which  were  made  to  the  company  re- 
cited that  the  consideration  was  fully  paid, 
and  it  was.  The  bonds  accepted  as  part  ccm- 
sideration  were  a  vendable  commodity,  and 
the  option  contract  obligated  the  vendors  to 
accept  them  as  part  oonsideration,  and  they 
did  accept  them  when  they  executed  the 
deed.  Clearly,  whatever  cause  of  action  they 
have  is  upon  the  bonds,  and  their  rights  and 
remedies  are  the  san^e  as  the  other  bondbcdd- 
ers. 

[3]  There  is  no  merit  in  appellees'  claim 
for  rescission  upon  the  plea  that  at  the  time 
they  made  the  deeds  the  corporation  was  not 
duly  or  completely  organized.  The  petition 
expressly  alleged  that  It  was  duly  organized 
for  the  purpose  of  taking  over  this  land,  and 
the  option  contract  stated  that  the  company 
was  to  be  organized,  and  during  the  next  60 
days  one  was  organized,  and  on  the  day  the 
deed  was  made  its  charter  was  filed  for  rec- 
ord in  the  county  court  clerk's  office,  as  re- 
quired by  law,  and  in  12  days  thereafter  rec- 
ord had  been  made  of  it  in  the  office  of  the 
secretary  of  state.  While  it  it  true  it  accept- 
ed the  conveyance  before  the  organization 
was  complete,  yet,  as  between  the  parties  to 
the  conveyance,  it  was  valid.  Miller  v.  Flem- 
iDgsburg  &  Fox  Springs  Turnpike  Ck).,  300 
Ky.  475,  59  S.  W.  512,  22  Ky.  Law  Rep.  1039 ; 
Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed.  188. 

"The  conveyance  of  land  to  an  intended  corpo- 
ration before  its  organization  will  take  effect 
when  its  organization  is  completed.  *  •  • 
The  fact  that  a  corporation  has  been  irregular- 
ly organized  will  not  be  guiScient  to  render  in- 
valid the  title  to  land  conveyed  by  it  in  good 
faith."     3  Thompson  on  Corporations,  {  2372. 

Section  666  of  the  Kentucky  Statutes  pro- 
vides: 

"No  corporation  organized  under  this  chapter 
shall  be  permitted  to  set  up  or  rely  upon  the 
want  of  legal  organization  as  a  defense  to  any 
action  against  it;  nor  shall  any  person  trans- 
acting business  with  such  corporation,  or  sued 
for  injury  done  to  its  property,  be  permitted  to 
rely  upon  such  want  of  legal  organization  as  a 
defense." 

[4]  It  has  been  repeatedly  held  by  this 
court  that,  where  a  person  executes  an  ob- 
ligation to  a  corporation,  he  cannot,  in  an  ac- 
tion on  it  by  the  corporation,  deny  that  such 
a  corporation  had  an  existence.  Lail  v.  Mt. 
Sterling  Coal  Co.,  13  Bush,  32;  Jones  v. 
Bank,  8  B.  Mon.  122,  46  Am.  Dec.  540.  Nor 
can  he  set  up  as  defense  that  it  had  no  pow- 
er to  contract,  unless  the  contract  be  express- 
ly forbidden  by  law.  Johnson  v.  Mason 
Lodge,  106  Ky.  838,  51  S.  W.  620,  21  Ky.  Law 
Bep.  493;  Blitz  v.  Bank,  65  S.  W.  697,  21 
Ky.  Law  Bep.  1554;  Oliver  v.  Louisville 
Realty  Co.,  156  Ky.  628,  161  S.  W.  670,  61 
Li,  R.  a.  (N.  S.)  293,  Ann.  Caa  1915G,  565. 

[6,  6]  It  is  a  general  rule  that  a  mortgage 
of  property  to  be  acquired  in  futuro  Is  void 
against  mortgagors,  creditors,  or  purchasers 
for  value.    Bank  of  Louisville  v.  Baumiester, 


87  Ky.  6,  7  S.  W.  170 ;  9  Ky.  Law  Bep.  845; 
Manly  v.  Bitzer,  91  Ky.  596,  16  S.  W.  464, 13 
Ky.  Law  Rep.  166,  34  Am.  St  Rep  242; 
Hutchison,  McChesney  &  Co.  v.  Ford,  9  Budi, 
318,  15  Am,  Bep.  711.  But  the  rule  has  no 
application  here;  for  the  corporation  did 
have  such  an  estate  in  the  land  as  could  be 
conveyed  by  mortgage.  It  was  the  owner  by 
assignment  of  the  option  contracts,  and,  as 
expressly  held  in  the  case  of  Bank  of  Louis- 
ville V.  Baumiester,  supra,  a  c<mtract  for  an 
option  to  purchase  real  estate  at  an  agreed 
price  within  a  specified  time  may  be  sold,  as- 
signed, or  mortgaged.  Section  2341,  Ken- 
tucky Statutes.  When  the  contract  was  com- 
pleted, and  the  legal  title  taken,  it  inured 
to  the  benefit  of  the  mortgagees,  who  are  the 
bondholders  in  this  casa 

The  Judgmoit  is  reversed  fOr  proceedings 
OMiBistent  with  this  opinion. 


YELLOW  CHIEF  COAL  CO.'S  TEUSTEE 

V.  PRESTON  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  11, 1916.) 

Appeal  from  Circuit  Court,  Johnson  CouDt;. 

Action  by  McClelland  Preston  and  other* 
against  the  Yellow  Chief  Coal  Company's  trus- 
tee. Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed,  with  directions. 

H.  R.  Dysard,  of  Ashland,  for  appellant  J. 
K.  Wells,  of  PaintBville,  for  appellees. 

NUNN,  J.  Except  the  amount  of  money  in- 
volved, the  issues  and  the  principles  of  law  ap- 
plicable thereto,  as  well  as  the  judgment  ap- 
pealed from,  are  identical  with  those  in  the 
case  of  Yellow  Chief  Coal  Company's  Trustee 
V.  Johnson,  179  S.  W.  599,  this  day  decided. 

On  the  authority  of  that  case,  the  judgment 
is  reversed,  with  directioD  for  proceedings  in  the 
lower  court  consistent  with  the  opinion  ten- 
dered in  that  case. 


DOHEBTY  v.  FIBST  NAT.  BANK. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1015.) 
Appeal  and  Ekrob  «=s>773— REQUrsrrEs  fob 

TBANSrEB-— DOCKKT. 

Although  appellant  on  the  last  day  took  Us 
appeal  from  a  judgment  of  the  district  court, 
but  did  not  file  his  brief  20  days  before  the  date 
set  for  hearing  on  the  appeal,  as  required  by  rule 
3  of  the  Court  of  Appeals  (164  S.  W.  vii).  and 
the  appeal  was  dismissed,  the  dismissal  was  er- 
roneous, where  the  appellant  had  not  summoned 
the  appellee  and  the  case  was  therefore  never 
properly  docketed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  3104,  3108-3110;  Dea  Dig. 
«=>773.] 

Appeal  from  Circuit  Court,  Jetferson  Coun- 
ty, Common  Pleas  Branch,  Elrst  Division. 

Action  by  Charles  J.  Doherty  against  the 
First  National  Bank.  On  motion  to  set  aside 
order  dismissing  appeal  and  to  reinstate  cose 
upon  the  docket    Motion  granted. 

O'Doherty  ft  Yonts,  of  Louisville,  fi>r  ap- 
pellant Helm  Bruce  and  Bruce  &  Bullitt  tdl 
of  LoulsviUe,  for  appellee. 


«s»For  other  case«  see  same  topic  and  K£Y-NUMBER  In  all  Key-Numbered  DlgvsU  and  Isdexs* 
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HURT,  X  The  Judgment  appealed  from 
was  rendered  April  14,  1913.  On  the  13tb 
(]ay  of  April,  1915,  which  was  the  last  day 
upon  which  an  appeal  from  the  Judgment  | 
conld  he  granted  by  the  clerk  of  this  court, 
he  filed  in  the  clerk's  office  of  this  court  a 
copy  of  the  Judgment  and  what  purported  to 
he  a  transcript  of  the  record  in  the  case,  and 
a  statement,  as  required  by  section  739  of  the 
Civil  Code,  and  moved  the  clerk  of  this  court 
to  grant  him  an  appeal.  The  appeal  was 
granted,  as  appears  from  the  memorandum 
made  by  the  clerk  upon  the  transcript,  and 
a  summons  and  copy  Issued  to  JefFerson 
county,  for  the  appellee.  The  case  was  set 
npon  the  present  September  docket  of  this 
court  for  the  28th  day  of  September,  1915. 
On  the  last-named  day  the  appellee  filed  a 
motion  to  dismiss  the  appeal,  because  the  ap- 
pellant had  failed  to  file  his  brief  20  days 
prior  to  that  date,  as  required  by  rule  3  of 
this  court  (154  S.  W.  Til).  The  motion  was 
sustained,  and  the  appeal  ordered  to  be  dis- 
missed without  prejudice.  On  the  8th  day 
of  October  following  the  appellant,  having 
given  to  the  appellee  notice  of  his  intention, 
entered  a  motion  before  this  court  to  set 
aside  the  order  dismissing  the  appeal  and  to 
reinstate  the  case  upon  the  docket,  and  the 
case  was  submitted  upon  the  motion. 

An  examination  of  the  record  develops  the 
fiict  that  the  appellee  has  never  been  sum- 
moned upon  the  appeal,  and  the  case  was 
not  properly  on  the  docket  for  hearing  at  Its 
calling  on  the  28th  day  of  September,  and 
that  on  the  21st  day  of  September,  preceding 
its  dismissal,  an  alias  summons  bad  been  is- 
sued for  services  upon  the  appellee.  Rule  3 
of  the  court,  so  far  as  it  is  pertinent  to  the 
matter  in  hand,  is  as  follows: 

"That  in  all  cases  of  appcnis  hereafter  filed 
•  •  *  it  shall  be  the  duty  of  the  appellant  to 
file  his  brief  twenty  days  prior  to  the  date  the 
case  is  set  for  hearing,  •  •  •  and  a  failure 
to  do  so  by  the  appellant  shall  cause  a  dismissal 
of  the  appeal  without  prejudice,"  etc. 

At  the  time  the  motion  to  dismiss  the  ap- 
peal was  sustained,  the  attention  of  the  court 
was  not  called  to  the  fact  that  the  appellee 
had  never  been  summoned,  nor  had  ever  en- 
tered its  appearance,  and  that  the  case  was 
not  properly  on  the  docket  for  hearing,  with- 
in the  meaning  of  rule  3  of  this  court 

The  order  dismissing  the  appeal  is  there- 
fore set  aside,  and  the  case  is  ordered  to  be 
reinstated  upon  the  docket. 


COTTON  SEED  PRODUCTS  CO.  t,   BON- 
DUBANT. 

(Court  of  Appeals  of  Kentucky.    Nov.  12,  1915.) 

1.  Appeat.  and  Ebbob  €=>61ft— Rkcobd— Biix 
OF  Exceptions — Instbuctions. 

Where  a  transcript  of  the  evidence  and  the 
ruliops  thereon,  not  embracing  the  instructions, 
was  filed  as  a  bill  of  exceptions,  and  what  pur- 
ported to  be  the  instructions  were  copied  in  the 
record,  with  the  clerk's  note,  at  the  top  of  the 


?age  where  they  commenced,  "Order  made  May 
,  1914,"  and  where  the  only  order  on  that  day 
was  one  made,  prior  to  the  trial,  reciting  the 
filing  of  plaintifi's  reply,  it  could  not  be  said 
that  any  order  referred  to  or  identified  the  In- 
structions so  copied  into  the  record,  so  that 
they  could  not  lie  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  217*-2178;   Dec.  Dig.  «=» 

2.  Sales   <S=>52— Action   fob  Pbiob— Sunn- 

oiENCT  OT  Evidence. 

In  an  action  for  the  price  of  a  car  load  of 
cotton  seed,  defended  on  the  ground  that  defend- 
ant had  never  bought  or  agreed  to  pay  for  it  bat 
had  received  it  with  others,  found  it  worthless, 
and  refused  to  pay  for  it,  evidence  held  to  sus- 
tain a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
EKg.  a  118-144,  1046;   Dec.  Dig.  «=»52.] 

Appeal  from  Circuit  Court  Fulton  County. 

Action  by  C.  T.  Bondurant  against  the  Cot- 
ton Seed  Products  Company,  in  which  de- 
fendant counterclaimed.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Hendrick  &  Nichols,  of  Paducah,  and  Bur- 
nett &  Burnett,  of  Louisville,  for  appellant. 
Vr.  J.  Webb,  of  Mayfleld,  for  appellee. 

TURNER,  J.  Appellee  InsUtuted  this  ac- 
tion against  appellant  for  the  price  of  a  car 
load  of  cotton  seed.  It  is  the  contention  of 
the  appellee  that  appellant's  agent,  on  or 
about  the  23d  of  January,  1913,  entered  into 
a  contract  with  him  by  which  it  l>ought  from 
him  five  car  loads  of  cotton  seed  at  an  agreed 
price,  after  an  inspection  of  the  seed ;  the 
appellant's  agent  at  the  time  knowing  that 
a  part  of  the  seed,  about  one  car  load,  was 
not  of  as  good  quality  as  the  balance  of  the 


Appellant  claims  that  it  did  not  buy  the 
seed  at  that  time,  but  received  tlie  five  car 
loads  of  seed,  and  paid  for  the  four  car 
loads  of  good  merchantable  seed,  but  that 
the  car  load  for  which  it  refused  to  pay  was 
practically  worthless,  and  that  it  never 
bought  or  agreed  to  pay  for  the  sama  Its 
answer  was  made  a  counterclaim,  wherein 
it  set  up  certain  other  and  older  transactions 
between  the  parties,  and  alleged  that  it  had 
overpaid  appellee  in  such  transactions  about 
$205,  for  wltich  It  prayed  Judgment  The  al- 
legations of  the  counterclaim  were  denied, 
and  upon  a  trial  the  Jury  found  for  the  plain- 
tiff for  the  car  load  of  seed  at  the  contract 
price,  and  against  appellant  on  the  counter- 
claim. 

On  this  appeal  only  two  reasons  are  given 
for  reversal:  (1)  Because  the  court  erred  in 
giving  Instruction  No.  2  to  the  Jury,  based 
upon  the  allegations  of  the  counterclaim; 
and  (2)  because  the  verdict  of  the  Jury  is 
flagrantly  against  the  weight  of  the  evidence. 

[1]  A  transcript  of  the  evidence,  together 
with  the  rulings  of  the  court  upon  the  ad- 
mission and  rejection  of  testimony,  transcrib- 
ed by  the  official  stenographer  and  approved 
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by  the  court,  is  filed  In  the  record  as  a  bill 
of  exceptions;  but  in  tbls  bill  of  exceptions 
tbe  instructions  are  not  embraced. 

What  purport  to  be  the  instructions  given 
by  the  court  are  copied  In  the  record,  and 
at  the  top  of  the  page  where  they  begin  is  an 
annotation  in  brackets,  evidently  made  by 
the  clerk,  which  says,  "Order  made  May  7, 
1914,  continued;"  there  t>elng  no  styling  of 
the  case,  and  notlilng  further  to  Indicate  that 
they  were  embraced  or  referred  to  In  any 
order  of  the  court.  Tbe  only  order  of  the 
court  made  on  May  7,  1914,  whl<di  we  have 
found,  Is  one  made  prior  to  tbe  trial,  which 
was  held  on  that  day,  reciting  the  fact  that 
the  plaintiff  had  filed  his  reply,  and  that  is 
copied  in  the  record  several  pages  in  advance 
of  the  place  where  the  supposed  Instructions 
are  copied. 

With  tbe  record  In  this  condition  we  are 
unable  to  see  that  there  was  any  order  of  the 
court  referring  to  or  identifying  the  Instruc- 
tions which  the  clerk  has  copied  in  the  rec- 
ord; and  there  being  no  identification  of 
them,  either  by  bill  of  exceptions  or  order, 
they  cannot  be  considered.  Weddlngton  v. 
White,  148  Ky.  671,  147  S.  W.  17 ;  Madden 
V.  Meeban,  161  Ky.  220, 151  8.  W.  681 ;  Gvil 
Code,  §  33S,  and  notes. 

[2]  The  contention  that  the  verdict  Is 
flagrantly  against  tbe  weight  of  the  evidence, 
even  if  it  can  be  considered  upon  an  appeal 
where  the  instructions  are  not  in  tbe  record, 
cannot  be  sustained.  The  plaintiff  explicit- 
ly testified  that  the  defendant's  agent  in- 
spected the  seed,  knew  that  one  car  load  of 
It  was  not  of  tbe  best  quality,  and  called  at- 
tention to  tbat  at  the  time,  and  bought  tbe 
whole  five  car  loads  at  the  contract  price 
with  this  knowledge.  This  evidence  is  cor- 
roborated, in  a  measure,  by  the  fact  that  the 
five  car  loads  of  seed  were  received  by  ap- 
pellant, and  that  the  car  load  of  defective 
seed  was  actually  paid  for  by  it 

Tbe  Jury  were  the  Judges  of  the  weight  to 
be  given  to  the  evidence,  and  this  court  vrlU 
not  set  aside  Its  verdict,  where  there  is  evi- 
dence to  base  it  upon,  even  though  the  pre- 
ponderance of  the  evidence  may  have  been 
on  the  other  side. 

Judgment  affirmed. 


FRY  et  al.  v.  COMMONWI5AI.TH. 
(Court  of  Appeals  of  Kentucky.    Nov.  11,  1915.) 
1.  Statutes  «s»118  —  Validity  —  Title  of 

A.CT 

Act  March  17,  1904  (Laws  1904,  c.  29; 
Ky.  St.  I  1201c)  entitled  "An  act  to  regulate 
crime  and  fix  the  punishment  thereof."  which 
pro-v-ides  that  if  any  person  shall  steal  poultry 
he  shall  be  confined  in  tbe  penitentiary,  etc.,  is 
not  in  violation  of  Const,  i  61,  declaring  that  no 
laws  shall  relate  to  more  than  one  subject,  which 
shall  be  expressed  in  their  titles ;  the  provisions 
of  the  statute  being  germane  to  the  title. 

[Ed.    Note. — For   other   cases,    see    Statutes, 
Cent.  Dig.   !§  158-160;    Dec.  Dig.  «=»118.] 


2.  Cbiuinal  Law  «s>1213— Obukl  akd  Uiro- 

BUAL   PUNIBHMSNTS — STATUTES. 

Ky.  St.  f  1201c,  prescribing  for  theft  of 
poultry  of  the  value  of  $2  or  more  imprtsonment 
In  the  penitentiary  for  not  less  tlian  one  or  more 
than  five  years,  is  not  in  violation  of  Const  art 
17,  prohibiting  the  infliction  of  cruel  punish- 
ments,  for  the  necessity  of  the  punishment  rests 
in  legislative  discretion,  and  as  tbe  purpose  is  to 
discourage  the  act,  it  cannot  l>e  held  cruel  be- 
cause graver  crimes  are  no  more  severely  puif 
ished. 

[EM.  Note. — For  other  cases,  see  Criminal 
Ivnw,  Cent.  Dig.  i§  8304-3309;  Dec  Dig.  «=» 
1213.] 

Appeal  from  Circuit  Court,  Bullitt  (Tonnty. 
Dd  Fry  and  others  were  convicted  of  la^ 
ceny,  and  they  appeaL    Affirmed. 

Chas.  Carroll,  of  Louisville,  T.  C.  GarroU, 
of  Shepherdsvllle,  Ben  Chapeze,  of  Louisville, 
and  3.  R.  Zimmerman,  of  Shepherdsvllle, 
for  appellants.  James  Oarnett,  Atty.  Gen, 
and  Overton  S.  Hogan,  Asst  Atty.  Gen.,  foi 
the  Commonwealth. 

HANNAH,  J.  The  appellants  were  tried 
under  an  indictment  returned  against  them 
in  the  Bullitt  circuit  court,  and  found  guilty 
of  the  offense  of  stealing  ducks  of  the  value 
of  $2  or  more.  Their  pumishment  was  fixed 
by  the  Jury  at  not  less  than  one  nor  more 
than  two  years  in  the  penitentiary.  They 
appeal. 

[1]  1.  The  prosecution  is  under  the  Act  of 
March  17,  1904,  section  1201c,  Kentucky  Stat- 
utes, which  provides  that  if  any  person  shall 
steal  chickens,  turkeys,  ducks  or  other  fowls 
of  the  value  of  $2  or  more,  he  shall  be  con- 
fined In  the  penitentiary  not  less  than  one  nor 
more  than  five  years.  The  title  of  this  act  is 
"An  act  to  regulate  crime  and  fix  the  punish- 
ment therefor."  It  is  contended  by  appel- 
lants that  this  title  contravenes  section  51 
of  the  Constitution,  which  provides  that  no 
law  enacted  by  the  General  Assembly  shall 
rtiate  to  more  than  one  subject,  and  that 
sball  be  expressed  in  the  title.  In  Bowman 
V.  Hamlett,  159  Ky.  184,  166  S.  W.  1008,  the 
conrt   said: 

"This  section  of  the  Constitution  has  always 
been  liberally  construed,  all  doubts  being  re- 
solved in  favor  of  the  validity  of  tbe  legisUtive 
action.  The  purpose  of  this  constitutional  pro- 
vision is  the  prevention  of  surreptitious  legisla- 
tion ;  as  said  in  Cooley  on  Constitutional  Limi- 
tations, 'To  prevent  surprise  or  fraud  upon 
the  Legislature  by  means  of  provisions  in  bills, 
of  which  the  titles  gave  no  intimation,  and 
which  might,  therefore,  be  overlooked  and  care- 
lessly^  or  unintentionally  adopted.*  So,  baring 
in  mind  the  purpose  of  this  provision,  and  tbe 
evil  against  which  it  is  aira^,  before  any  act 
of  the  General  Assembly  should  be  nullified  by 
this  court  upon  the  ground  that  the  subject  of 
the  act  is  not  expressed  in  the  title  by  reason 
of  a  variance  lietween  tbe  title  and  the  body  of 
the  act,  it  should  be  made  to  appear,  and  tbe 
court  should  be  satisfied,  tbat  the  variance  com- 
plained of  is  such  as  to  bring  it  within  tbe 
range  of  the  evils  sought  to  l>e  guarded  against, 
and  such  as  to  justify  its  condemnation  upon 
tbat  ground  alone." 

It  has  many  times  been  held  by  this  court 
that  there  is  a  sufficient  compliance  with 
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the  Kqalrements  of  seetloD  KL  of  the  Con- 
sUttitlon  when  the  proTislons  of  the  act  all 
relate  to  the  same  anbject  aitd  are  naturally 
connected  and  are  not  foreign  to  the  sub- 
ject expressed  in  the  title.  WUliams  v.  Wed- 
tog,  165  Ky.  Sei,  176  S.  W.  1176,  and  au- 
thorities therein  cited.  And,  while  it  may  be 
conceded  that  the  title  of  the  act  in  ques- 
tion does  not  mention  the  stealing  of  fowls, 
still  it  cannot  be  said  that  such  legislation 
is  foreign  to  the  subject  expressed  in  the 
title.  Moreover,  the  contention  now  present- 
ed by  appellants  was  settled  in  favor  of  the 
constitationality  of  the  act  by  this  court  In 
the  case  of  Diamond  v.  Commonwealth,  124 
Ky.  418,  99  S.  W.  232,  30  Ky.  law  Rep.  655. 
In  that  case,  this  same  act  was  attacked  be- 
cause of  the  alleged  defect  in  its  title ;  and 
the  court  held  that  there  was  a  suSlcient 
compliance  with  the  requirements  of  section 
SI  of  the  Constitution.  We  are  not  disposed 
to  recede  from  the  position  then  taken. 

[2]  2.  But  aiV)eUant8  further  contend  that 
the  act  In  question  is  violative  of  section  17 
of  the  Constitution,  which  prohibits  the  In- 
fliction of  cruel  punishments,  it  being  ar- 
gued that  a  punishment  of  not  less  than  one 
year  in  the  penitentiary  for  stealing  fowls 
of  the  value  of  |2  or  more  is  such  as  to 
contrar«ie  this  constltntional  provision.  In 
Harper  v.  Commonwealth,  03  Ky.  290,  19  S. 
W.  737,  14  Ky.  Law  Rep.  163,  it  was  con- 
tended that  a  statute  imposed  a  cruel  pun- 
ishment within  the  purview  of  the  Constitu- 
tion,   nils  court  said : 

"And  if  it  reqair€8  confinement  in  the  peni- 
tentiary and  disfranchisement  to  prevent  or 
check  the  practice,  the  Legislature  has  the  con- 
ititational  right  and  it  is  its  duty,  to  enact  such 
a  law.  That  body  is  necessarily  the  judge  of  the 
adequacy  of  the  penalties  necessary  to  prevent 
crime.  The  coart  has  no  right  to  say  that  the 
punishment  is  crnel  and  unconstitational,  un- 
less it  clearly  and  manifestly  so  appears." 

Appellants  devote  a  considerable  portion 
of  their  brief  to  a  comparison  of  the  punish- 
ments prescribed  by  statute  for  other  of- 
fenses with  that  prescribed  for  the  ofltense  of 
stealing  fowls  of  the  value  of  $2  or  more ; 
but,  as  we  view  it,  but  little  profit  la  de- 
rived from  a  consideration  of  the  matter  of 
punishments  upon  that  basis.-  Penal  stat- 
utes are  enacted  In  an  efTort  to  discourage 
the  perpetration  of  the  ofTenses  denounced 
therein.  The  punishment  that  will  tend  to 
deter.  In  respect  of  one  crime,  must  neces- 
sarily differ  from  that  which  will  deter  in 
respect  of  another.  The  ottenses  of  perjury, 
false  swearing,  subornation  of  perjury,  grand 
larceny,  and  feloniously  breaking  into  a 
warehouse,  and  others  denounced  by  statute 
may  be  considered  of  higher  grade  than  that 
of  the  stealing  ot  fowls  of  the  value  of  |2 
or  more,  bat  that  does  not  constitute  good 
reason  why  the  penalty  for  the  latter  should 
not  be  equal  to  the  penalty  for  the  other  of- 
tsnaea  mentioned.  If  such  a  penalty  Is  found 
to  be  necessary  to  deter  persons  from  the 
commission  of  the  offense  of  stealing  fowls. 


The  punishment  may  have  the  appearance  of 
being  severe,  but  we  are  not  inclined  to 
say  that  it  is  clearly  or  manifestly  cruel  or 
in  contravention  of  the  constitutional  guar- 
anty relied  upon  and  asaerted  by  appellants. 
Judgment  affirmed. 


ROBERTS  V.  BENKETT  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1915.) 

E^AUDS,  Stattttb  or  «s9llO— Contracts  Rb- 

LATiNO  TO  Lands— SufTiciENCT. 

Plaintiff  entered  into  a  contract  for  the  sale 
of  his  farm  of  210  acres  lying  on  a  named  turn- 
pike. Plaintiff  owned  a  farm  in  that  vicinity  of 
over  300  acres,  and  there  was  no  distinct  parcel 
of  210  acres.  Held,  that  while  parol  evidence  is 
admissible  to  show  what  tract  of  land  covers 
the  description  contained  in  the  writing,  it  is  in- 
admissible to  show  the  intention  of  the  parties 
as  to  what  part  of  a  larger  portion  is  to  be  con- 
veyed, hence  the  contract  is  unenforceable  un- 
der the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  gg  225-236;  Dec.  Dig.  «=» 
110.] 

Appeal  from  Clrcalt  Court;  Henderson 
County. 

Suit  by  R.  R.  Roberts  against  H.  T.  Ben- 
nett and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeaUk    Affirmed. 

Montgomery  Merritt  and  Yeaman  &  Yea- 
man,  all  of  Henderson,  for  appellant.  Clay 
&  Clay,  of  Henderson,  for  apposes. 

HANNAH,  J.    This  is  a  suit  to  enforce  the 
spedflc  performance  of  a  contract  for  the ' 
sale  of  land.    The  contract  reads  as  follows: 

"Henderson,  Kentucky,  March  12,  1913.  This 
agreement  entered  into  between  R.  B.  Roberts, 

Sarty  of  the  first  part,  and  Henry  and  Thos. 
tennett,  parties  of  the  second  part,  witnesseth: 
We,  Henry  and  Thos.  Bennett,  parties  of  the 
second  part,  agree  to  pay  to  Roberts,  party  of 
the  first  part,  seven  thousand  and  five  hundred 
dollars  cash,  and  give  him  seven  notes  of  ^2,- 
228.57,  due  January  1st  of  each  year,  beginning 
January  1,  1914,  bearing  interest  at  6%  payable 
semiannually,  for  his  farm  of  210  acres,  more  or 
less,  on  the  Knoblick  Pike.  Said  Roberts  agrees 
to  deed  a  driveway  of  twenty  feet  on  north  line 
of  bis  farm;  said  second  party  to  fence  same. 
And  Roberts  further  agrees  to  keep  and  cars 
for  farm,  and  to  pa^  $1/)00  rent  for  said  farm, 
and  to  give  possession  January  1,  1014.  Said 
Roberts  is  to  remove  what  cut  posts  he  now  has 
on  said  farm.  It  is  further  agreed  and  under- 
stood that  if  parties  of  the  second  part  fail  to 
raise  the  cash  payment  of  ^7,500,  then  this 
agreement  is  to  be  null  and  void.  Said  party  of 
second  part  has  hereby  paid  to  said  first  party 
five  dollars  to  bind  this  contract  agreement." 

This  was  signed  by  aU  the  parties  men- 
tioned. 

The  Bennetts  paid  Roberts  $1,000  on  said 
contract,  and,  failing  to  make  further  pay- 
ments, or  to  further  carry  out  their  part  of 
said  contract,  Roberts  sued  them  for  spedflc 
performance  thereof.  From  a  judgment  in 
favor  of  the  defendants,  rescinding  the  con- 
tract and  adjudging  a  return  of  the  $1,000 
BO  paid  to  him,  the  plaintiff  appeals. 
I     Only  oae  of  the  defenses  interposed  by  the 


^SBFor  other  cuea  *ee  *am«  toptc  and  KBY-NUMBBB  In  all  Kejr-Numbared  Dtg«ats  and  Inil«ces 

Digitized  by  VjOOQI 


Insane*  . 

yCjOogle 


606 


179  SOUTHWESTEBN  BEPORTBB 


(Ky. 


defendants  Is  bere  necessary  to  be  consider- 
ed— tUat  the  contract,  for  want  of  a  suffi- 
cient description  of  the  lands  intended  to  be 
sold,  is  within  the  statote  of  frauds  and 
therefore  unenforceable.  At  the  time  of  the 
making  of  this  contract,  Roberts  was  the 
owner  of  the  lands  shown  upon  the  accom- 
panying diagram,  comprising  301.59  acres. 
This  land  was  originally  In  three  tracts. 
The  tract  of  70  acres  he  purchased  from  a 
man  named  Schnette.  The  remainder  he  de- 
rived by  the  following  conveyances:  (1)  A 
deed  from  Wynne  O.  Dlzon  and  wife  to  Ed- 
ward Roberts,  Eula  Roberts,  and  R.  B.  Rob- 
erts, conveying  two  tracts,  one  of  88.72  acres, 
and  the  other  of  144.87  acres;  (2)  a  deed 
from  Eula  Roberts  to  R.  R.  Roberts,  convey- 
ing her  undivided  interest  in  the  lands  men- 
tioned, Edward  Roberts,  uncle  of  Eula  Rob- 
erts, and  R.  R.  Roberts,  having  died  Intestate 
leaving  them  his  sole  heirs  at  law. 
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As  has  been  seen,  the  language  of  the  con- 
tract was  "bis  farm  of  210  acres,  more  or 
less,  on  the  ICnoblick  Road."  Plaintiff  offer- 
ed to  convey  to  defendants  214.59  acres  of 
said  304.59  acres  of  land  owned  by  blm,  and 
undertakes  to  explain  by  parol  evidence  that 
the  land  intended  to  be  sold  was  the  144.87- 
acre  tract,  and  that  parcel  of  land  marked 
on  the  map  as  69.72  acres,  it  being  a  portion 
of  the  tract  of  89.72  acres  acquired  by  him 
as  above  set  forth;  that  it  was  understood 
by  the  parties  that  there  should  be  retained 
by  him,  out  of  the  89.72-acre  tract,  that  par- 
cel shown  on  the  map  as  20  acres,  although 
it  was  estimated  at  the  time  to  contain  25 
acres;  and  that  the  two  tracts  sold  would 
contain  210  acres,  although  upon  a  survey 
It  was  found  that  their  combined  acreage 
was  214.59  acres. 

It  will  be  observed  that  none  of  Roberts' 
land  abnts  directly  on  the  Knobllck  Road, 
and  especially  none  of  the  portions  which  he 


claims  were  agreed  to  be  sold  to  appelleeg, 
and  appellees  argue  that  this  is  fatal  to  tbe 
contract.  It  appears,  however,  that  tbat 
road  Is  the  principal  outlet  from  the  70 
acres,  the  20  acres,  and  the  69.72  acres  on 
which  the  farmhouse  and  other  buildings  are 
located,  being  reached,  as  shown  on  the  map, 
by  passing  over  a  tributary  road,  known  as 
the  Schuette  Road,  and  so  marked  on  tbe 
map. 

A  railroad  crosses  that  comer  of  the  68.72 
acres  next  to  the  144.87  acres.  These  two 
tracts  touch  only  at  a  single  point,  and  Bob- 
erts  has  no  writing  granting  blm  a  passway 
from  the  one  to  the  other  of  these  two  tracts, 
though  be  claims  that  one  of  bis  remote  ven- 
dors bad  such  a  grant 

Tbe  question  is  whether,  under  tbe  d^ 
cumstanoes  here  shown,  the  description,  'ills 
farm  of  210  acres  more  or  less  on  tbe  Knob- 
lick  Road,"  Is  sufficiently  definite  to  take 
the  memorandum  out  of  the  statute.  Waiv- 
ing the  fact  that  Roberts'  land  does  not  abut 
on  the  Knobllck  Road,  we  still  have  tbe  lan- 
guage "bis  farm  of  210  acres,"  and  are  con- 
fronted with  the  question  whether  this  is 
sufficient,  when  the  vendor  has  in  fact  304.59 
acres  at  tbe  place  be  claims  is  designated  in 
tbe  writing  and  offers  to  convey  only  214.39 
acres  thereof.  In  Jones  v.  Tye,  93  Ky.  390, 
20  S.  W.  388, 14  Ky.  Law  Rep.  448,  the  writ- 
ing involved  was  as  follows: 

"Received  of  John  S.  Tye  eighteen  dollars,  re- 
mainder of  the  payment  of  the  purchase  money 
on  the  land  bought  of  Madison  Junes  adjoiuin; 
the  McKibly  land.  July  2,  1884.  [SignedJ 
Madison  Jones." 

The  court  in  that  case  said: 

"It  is  clear  that  the  receipt  in  this  case  is  not 

a  sufficient  memorandum  of  the  sale  to  comply 
with  the  statute  of  frauds,  because  it  fails  to 
identify  with  reasonable  certainty  the  land  sold; 
and  to  allow  the  controversy  as  to  the  identity 
of  tbe  land  to  be  settled  by  the  mere  weigbt  of 
verbal  testimony  would,  as  it  seems  to  us,  de- 
feat the  very  object  of  the  statute  of  frauds." 

In  Wortbam  v.  Stitb,  66  S.  W.  390,  23 
Ky.  Law  R^.  1882,  the  writing  was: 

"Received  of  C.  M.  Wortham  three  hundred 
dollars  in  part  payment  of  115  acres  of  land, 
which  I  have  this  day  sold  him  for  $3,100,"  etc 

The  court  held  that  the  writing  was  Insuf- 
ficient to  constitute  a  compliance  with  tbe 
requirements  of  the  statute  of  frauds. 

In  Hyden  v.  Perkins,  119  Ky.  188,  83  S.  W. 
128,  26  Ky.  Law  Rep.  1099,  the  writing  in- 
volved was: 

"Received  of  Henry  Hyden  $20  first  cash  pay- 
ment on  farm  of  abont  twenty  acres  known  as 
the  'Vaught  Farm,' "  etc 

The  court  held  that  parol  testimony' could 
be  resorted  to  for  tbe  purpose  of  showing 
what  farm  was  known  as  the  "Vaught  Farm," 
if  there  was  but  one  so  known  and  it  con- 
tained about  20  acres.  The  oourt  further 
said: 

"Bat  if  there  were  two  farms  to  which  this 
description  would  equally  apply,  then  parol 
proof  would  be  incompetent  to  show  whicb  of 
the  two  parties  intended  to  desiniate.  In 
other  words,  when  the  description  given  in  tbe 
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wridng  is  M  oncertaiii  that  parol  proof  moat 
be  admitted  to  abow  what  the  parties  meant,  as 
between  two  or  more  things  to  which  the  descrip- 
tion given  in  the  writing  would  equally  apply, 
then  the  contract  is  within  the  statute." 

So  In  Winn  v.  Henry,  84  Ky.  48,  7  Ky.  Law 
Rep.  693,  the  court  held  sufficient  a  writing, 
describing  the  property  as,  "Silver  Lake 
Place,  near  Washington,  Kentucky,  contain- 
ing 62  acres,  more  or  less" ;  parol  proof  be- 
ing admissible  to  show  to  what  land  tills 
description  applied.  And  in  Henderson  t. 
Perkins,  94  Ky.  207,  21  S.  W.  1035,  14  Ky, 
Law  Rep.  782,  a  writing  was  held  sufficient 
whldi  described  the  property  as  "my  home 
place  and  storehouse,"  and  gave  the  seller's 
name  and  residence. 

In  Bates  y.  Harris,  144  Ky.  399,  138  S.  W. 
276.  36  L  R.  A.  (N.  S.)  154,  a  writing  was 
held  sufficient  which  described  the  land  sold, 
as  the  vendor's  "Muddy  Creek  Farm"  stat- 
ing tlut  "It  embraces  113  acres,"  where  the 
vendor  had  such  a  farm  on  Muddy  creek, 
although  the  vendor  had  In  fact  two  farms 
on  that  creek,  but  the  other  did  not  contain 
113  acres. 

In  Brice  v.  Hays,  144  Ky.  635,  139  S.  W. 
810,  the  writing  described  the  land  as,  "about 
150  acres  of  land  near  Otter  Creek  Station 
about  one  mile  north  of  RlneyviUe,  Hardlu 
county,  Kentucky,  on  I.  G.  R.  R.,"  and  the 
court  held  this  description  Insufficient. 

In  Kippolt  v.  Kammon,  39  Minn.  372,  40 
N.  W.  266,  the  writing  contained  the  descrip- 
tion "five  acres  of  lot  3,  sec.  23,  town  28, 
range  23."    The  court  said: 

"No  means  are  given  by  which  to  determine 
what  five  acres  in  lot  3  is  intended.  When  such 
an  agreement  contains  sufficient  elements  of  de- 
acription,  of  course  parol  evidence  may,  and  in- 
deed must,  l>e  resorted  to,  to  apply  the  descrip- 
tion to  the  specific  piece  of  land  supposed  to  be 
intended ;  in  other  words,  to  show  that  a  spe- 
dBc  piece  answers  to  the  description  in  the 
writing.  But  the  writing  must  be  a  guide  to 
find  the  land — must  contain  sufficient  particulars 
to  point  out  and  distingnish  the  piece  from  any 
other — BO  that  when  the  description  in  the  writ- 
ing;  is  laid  beside  the  description  of  a  particular 
piece,  it  may  be  aeen  with  certainty  that  the 
latter  was  intended  by  the  former." 

Other  authorities  to  the  same  effect  are 
MUler  V.  Campbell,  52  Ind.  125;  Blankensblp 
V.  Spencer,  31  W.  Va.  610,  7  S.  B.  433 ;  Oma- 
ha Loan  &  'iTust  Co.  v.  Goodman,  62  Neb. 
197,  86  N.  W.  1082 ;  Qrier  v.  Rhyne,  69  N,  C. 
34& 

The  rule  deduclble  from  these  cases  Is 
that,  while  parol  evidence  Is  admissible  to 
show  what  tract  of  land  answers  to  the  de- 
scription contained  In  the  writing,  If  there 
be  such  tract,  it  Is  not  admissible  to  show 
what  the  parties  intended  or  meant  by  the 
language  of  the  writing.  In  other  words, 
had  Roberts  been  the  owner  of  a  farm  con- 
taining about  210  acres,  parol  evidence 
would  be  admissible  to  show  that  fact,  and 
thus  to  show  that  that  tract  answers  to  the 
description  contained  In  the  writing;  but 
parol  evidence  is  not   admissible  to  show 


which  particular  210  acres  out  of  the  304.59 
acres  owned  by  appellant  the  parties  meant 
by  the  language  of  the  description  contained 
in  the  writing  here  Involved.  The  writing 
alone  must  be  looked  at  to  show  this,  and. 
It  falling  to  do  so,  the  contract  was  within 
the  statute,  and  Invalid  for  want  of  a  suffi- 
cient description  of  the  land,  and  the  chan- 
cellor was  right  In  adjudging  the  rescission. 
Wherefore  the  Judgment  is  affirmed. 


COLE  et  al.  v.  COLLINS. 
(Court  of  Appeals  of  Kentucky.    Nov.  10, 1015.) 

1.  EVIDENCX    ^=>260>--OONSPIBATOB8 — DECLA- 
&ATIONS. 

In  a  civil  proceeding  founded  on  conspiracy, 
the  conspiracy  must  be  proved  otherwise  than 
by  the  testimony  of  a  conspirator  before  his 
acts  and  declarations  are  admissible  against  a 
coconspirator. 

[EA.  Note. — Por  otjier  cases,  see  Evidence, 
Cent.  Dig.  gi  1010-1012;  Dec.  Dig.  i8i=>260.] 

2.  Evidence  «=s>253— DxcijiBATiONB  bt  Con- 

SPIBATOBB. 

Declarations  of  a  conspirator  made  after 
the  purposes  of  the  conspiracy  are  terminated 
cannot  be  proved  against  a  coconspirator. 

[E3.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  994^1002;   Dee.  Dig.  <8=»253.] 

3.  Deeds  ^ssZll  —  Vauditt  —  FEAUDULEBfT 

COMSPIBACT. 

In  a  proceeding  to  set  aside  a  deed,  etc., 
based  on  a  conspiracy  between  a  real  estate 
agent  and  the  vendee,  held,  that  there  wag  suffi- 
cient evidence,  outside  of  tlie  acts  and  declara- 
tions of  the  vendee,  to  sustain  a  judgment  in 
favor  of  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {}  637-647;    Dec.  Dig.  «=>211.] 

4.  Appeal  and  B^bob  $=»1009  —  Chancel- 
lob's  Findings— WEioni. 

Where  the  evidence  is  conflicting,  and  the 
mind  left  in  doubt,  and  it  is  not  reasonably  cer- 
tain that  the  chancellor  has  erred,  the  appellate 
court  will  affirm  his  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  3970-3978 ;  Dec  Dig.  «=» 
1009.] 

Appeal  from  Circuit  Court>  Marshall 
County. 

Suit  by  D.  T.  Collins  against  Charles  Cole 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

R.  L.  Shemwell,  W.  M.  Reeder,  and  E. 
L.  Cooper,  all  of  Benton,  for  appellants.  J. 
G.  Lovett,  J.  E.  Fisher,  and  Joe  L.  Price,  all 
of  Benton,  for  appellee. 

CLAY,  0.  D.  T.  Collins  owned  a  farm  con- 
sisting of  about  166  acres  in  Marshall  coun- 
ty. He  placed  the  tarm  in  the  hands  of 
Charles  Cole  a  real  estate  dealer,  and  au- 
thorized blm  to  sell  It.  He  agreed  to  pay 
Cole  all  over  $5,810  that  he  realized  from 
the  sale  of  the  farm.  Cole  sold  the  farm  to 
Roy  Houser,  and  on  July  12,  1913,  Collins 
executed  a  deed  to  the  property.  The  pur- 
chase price  was  fixed  at  $6,500,  to  be  paid  as 
follows:  $1,000  on  March  1,  1914 ;  one  note 
of  $475,  due  and  payable  to  the  liuak  of 
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Benton;  and  five  notes  for  |1,OOS  each,  dae 
and  payable  on  March  1, 1915,  March  1,  1916, 
March  1.  1917,  Mardi  1,  1918,  and  March  1, 
1919,  respectlTely,  and  bearing  Interest  at 
the  rate  of  6  per  cent,  per  annum,  payable 
annually  until  paid.  To  secure  the  payment 
of  the  purchase  money,  a  Hen  was  retained 
on  the  land.  At  the  same  time  Oollins  ex- 
ecuted to  Cole  a  note  for  $690  In  payment  of 
Cole's  commission. 

On  September  1,  1913,  Collins  brought  two 
separate  actions,  one  against  Key  Houser 
to  set  aside  the  deed  In  question  on  the 
ground  of  fraud  and  misrepresentation,  and 
the  other  against  Cole  for  the  cancellation  of 
the  note  on  the  ground  that  It  was  obtained 
from  hltu  by  fraud.  Afterwards  the  two 
cases  were  consolidated,  and  on  final  bear- 
ing plaintiff  was  granted  the  relief  asked. 
l%e  defendants  appeal. 

The  particular  fraud  relied  upon  is  the 
failure  of  the  deed  to  specify  that  the  $476 
due  the  bank  was  to  be  paid  before  posses- 
sion was  given,  and  to  provide  that  upon  de- 
fault in  the  payment  of  any  one  of  the  notes 
all  the  notes  should  become  due  and  collecti- 
ble. It  Is  further  charged  that  Cole  repre- 
sented that  Houser  was  a  well-to-do  man  and 
could  pay  for  the  farm.  Collins  says  that 
the  agreement  was  that  the  $475  was  to  be 
paid  when  Houser  returned  to  Benton,  and 
if  any  one  of  the  notes  was  not  paid  at  ma- 
turity, all  the  other  notes  were  to  become  due 
and  collectible.  He  further  says  that  Cole, 
who  prepared  the  deed,  read  the  deed  as  if 
It  contained  the  provision  that  all  the  notes 
were  to  become  due  If  any  one  was  not  paid 
at  maturity.  He  further  says  that  Cole 
recommended  Houser  as  being  In  good  fix 
and  able  to  pay  for  the  place.  A  few  days 
after  the  trade  was  made  he  learned  that  tho 
deed  did  not  contain  any  provision  in  regard 
to  all  the  notes  becoming  due  if  any  one  of 
them  was  not  paid.  It  further  appears  that 
Cole  took  Mr.  Houser  off  once  or  twice,  and 
also  Collins  once  or  twice,  and  talked  with 
them  privately.  It  Is  also  shown  that  Houser 
owned  a  tract  of  land  worth  about  $1,000 
and  $400  or  $500  worth  of  personal  property. 
N.  R.  Estes,  who  was  present  when  the  trade 
took  place,  says  that  Collins  wanted  $1,500 
down  when  the  land  was  sold.  He  also  stat- 
ed that  he  wanted  twelve  months  between 
the  notes,  and,  as  he  understood  it,  if  one 
note  fell  due  and  was  not  paid,  all  the  notes 
became  due.  J.  S.  Rlckman  met  Houser  in 
Paducah,  and  says  that  Houser  told  him  that 
Charlie  got  him  to  go  over  there  and  buy 
the  place  so  Charlie  could  get  his  commis- 
sion; that,  if  Charlie  did  not  come  clean 
with  him,  be  was  going  on  and  keep  the 
place  himself;  that  he  had  six  years  in 
which  to  pay  for  the  place ;  and  that,  If  he 
didn't  want  to  pay  for  It,  he  could  give  it 
up.  Houser  also  said  that  he  would  buy  all 
of  Marshall  county  if  he  could  buy  it  at  that 
rate.  A  man  by  the  name  of  Faust  testified 
that  Houser  wanted  to  sell  him  the  timber  in 


order  to  get  the  money  to  pay  something  on 
the  place.  D.  M.  Karnes  testified  that  he  had 
a  conversation  with  Houser,  in  which  be 
asked  Houser  if  .Charlie  Cole  and  be  bad  not 
acted  shaky  with  the  old  man.  Houser  said, 
"No;  I  played  fair  and  square."  Houser 
further  said,  "Well,  it  was  through  ignorance 
by  God  we  got  them  into  it,"  and  also  re-  | 
marked  that,  "The  law  don't  excuse  ignor- 
ance." li.  Gordon  testified  that  Houser  said 
be  did  not  know  where  the  tobacco  patch 
was ;  that  Mr.  Ccie  told  him  to  Just  buy  the 
farm  and  not  return  a  word.  He  farther 
states  that  Houser  told  him  that  the  old 
man  was  not  capable  of  attending  to  his 
business,  and  ought  to  have  a  guardian ;  that 
he  could  not  read,  and  they  ran  it  over  him. 
O.  T.  Davis  testified  that  shortly  after  the 
sale  from  Collins  to  Houser  he  began  nego- 
tiations with  Cole  for  the  purchase  of  the 
same  tract  of  land.  Cole  stated  that  Houser 
had  six  years  in  which  to  pay  for  the  farm, 
and  would  not  have  to  pay  a  dollar  on  it  un- 
less he  wanted  to,  and  he  would  draw  up 
the  notes  the  same  way  for  Davis. 

According  to  the  evidence  for  the  defend- 
ant, Collins  was  anxious  to  sell  his  farm.  He 
did  not  need  the  money,  but  wanted  the  in- 
terest to  live  on.  It  further  appears  that 
two  days  after  the  sale  in  question  was  made 
to  Houser  Collins  sold  another  tract  of  land, 
through  Cole  as  his  agent,  to  one  L.  O.  Har- 
mon. Collins  says  that  this  deed  was  to  be 
written  so  that  when  one  note  became  due 
they  were  all  to  become  due.  He  farther 
stated  that  Mr.  Harmon  was  willing  for  the 
deed  to  be  changed  at  any  time.  On  intro- 
ducing Mr.  Harmcm,  the  latter  stated  that 
Cole  asked  Collins  if  he  wanted  the  deed 
written  so  that  all  the  notes  would  become 
due  If  one  became  due  and  was  unpaid,  aud 
Collins  answered  that  he  would  not  make 
the  deed  any  other  way.  The  Harmon  deed 
referred  to  contains  a  provision  to  the  effect 
that,  if  any  one  of  the  notes  became  due 
and  was  not  paid,  all  the  notes  would  become 
due.  Cole  denies  that  anything  was  said 
about  a  provision  in  the  deed  with  respect 
to  the  maturity  of  all  the  notes  In  case  one 
became  due  and  was  not  paid,  and  denies 
that  he  read  the  deed  as  If  it  contained  such 
provision.  He  further  says  that  be  made  no 
representation  as  to  Houser's  ability  to  pa; 
for  the  place,  with  the  exception  of  the  state- 
ment that  Houser  owned  a  small  farm.  Mr. 
Collins  stated  that  he  wanted  the  notes  writ- 
ten so  that  he  could  collect  the  interest;  that 
he  did  not  need  the  money,  but  wanted  the 
Interest  paid  annually.  Cole  further  says 
that  he  acted  merely  as  an  agent  to  sell  the 
land,  and  that  there  was  no  fraud  or  con- 
spiracy whatever  between  him  and  Houser. 
Houser  also  testified  that  Collins  said  that 
Just  so  he  got  the  interest  was  all  he  wanted. 
He  did  not  tell  Sam  Rickman  that  he  was 
buying  the  place  for  Charlie  Cole,  nor  did 
he  tell  him  that  he  would  buy  all  of  Ma^ 
shall  county  if  he  could  get  It  on  those  tenaa. 
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He  did  meet  Sam  Itlckman,  but  the  latter 
had  been  drinking.  A  number  of  witnesses 
testified  that,  while  plaintiff's  health  was 
bad,  be  bad  sufficient  mental  capacity  to  at- 
tend to  business. 

[1-4]  While  it  may  be  true,  as  a  general 
rale,  that  the  acts  and  declarations  of  a  co- 
conspirator are  not  admissible  as  evidence 
against  his  coconspirators  until  the  con- 
spiracy has  first  been  established  by  evidence 
other  than  the  statements  of  a  coconspira- 
tor, and  that  the  declarations  of  a  cocon- 
spirator after  the  purpose  of  the  conspiracy 
has  terminated  cannot  be  proven  against  oth- 
er conspirators  (Metcalfe  v.  Conner,  Lltt. 
Sel.  Cas.  [16  Ky.]  497,  12  Am.  Dec.  340; 
Sodusky  v.  McGee,  7  J.  J.  Marsh.  266;  Shel- 
by T.  Commonwealth,  91  Ky.  571,  16  S.  W. 
461,  13  Ky.  Law  Rep.  178;  8  Cyc.  680-682), 
yet  there  are  many  other  circumstances  in 
the  case  tending  to  sustain  the  finding  of 
the  chancellor.  Cole,  being  the  agent  of 
plaintiff,  sustained  a  confidential  relation  to 
htm.  In  making  the  sale  and  drawing  the 
deed,  It  was  his  duty  to  act  in  good  faith. 
The  evidence  shows  that  Houser,  before  mak- 
ing the  purchase,  made  but  a  slight  examina- 
tion of  the  farm.  It  is  also  shown  that  Hous- 
er owned  but  little  property,  and  this  was 
probably  exempt.  Plaintiff  and  N.  R.  Estes 
both  say  that  the  agreement  was  that,  if 
one  of  the  notes  was  not  paid  at  maturity, 
all  the  notes  were  to  become  due.  Plaintiff 
farther  says  that  the  deed  was  read  as  if  It 
contained  such  a  provision.  As  written,  the 
deed  places  plaintiff  in  the  position  where  he 
would  either  have  to  wait  until  all  the  pur- 
chase money  became  due,  or,  in  case  the 
farm  could  be  divided  without  materially  Im- 
pairing its  value,  enforce  the  payment  of  the 
different  notes  by  separate  sales  of  small 
portions  of  the  farm.  While  it  may  be  true 
tliat  in  the  hurry  of  closing  a  transaction  the 
parties  might  omit  to  put  in  a  deed  a  pro- 
vision to  the  effect  that,  if  one  of  the  notes 
should  not  be  paid  on  maturity,  all  the  notes 
should  become  due,  yet  neither  Houser  nor 
Cole  now  claims  that  such  provision  was  not 
pat  In  the  deed  because  the  parties  over- 
looked it.  They  are  both  insisting  that  the 
deed  as  written  expresses  the  agreement  be- 
tween the  parties.  That  Cole  was  cognizant 
of  the  effect  of  the  deed  as  written  is  clearly 
shown  by  his  attempt  to  induce  O.  T.  Davis 
to  purchase  the  same  property  by  telling  him 
how  the  notes  were  drawn  to  Collins,  and 
that,  if  Davis  would  buy  the  farm,  his  notes 
would  be  executed  In  the  same  way.  Con- 
sidering the  fact  that  Houser  made  no  care- 
ful examination  of  the  farm,  that  his  means 
were  entirely  insufficient  to  pay  for  it,  that 
Cole  had  a  large  commission  at  stake,  that 
the  deed  was  drawn  in  such  favorable  terms, 
and  it  is  not  now  claimed  that  this  was  the 
result  of  any  mistake  on  the  part  of  Cole 
In  drawing  the  deed,  and  that  Collins  claims 
that  the  deed  was  read  as  if  all  the  deferred 


payments  would  be  precipitated  If  one  of  the 
notes  was  not  paid  at  maturity,  It  Is  appar- 
ent that  there  is  some  evidence  tending  to 
supiwrt  the  conclusion  of  the  chancellor. 
Where,  as  in  this  case,  the  evidence  is  con- 
flicting, and  upon  a  cbnsideration  of  the 
whole  case  the  mind  is  left  In  doubt,  and  it 
cannot  be  said  with  any  reasonable  degree 
of  certainty  that  the  chancellor  has  erred,  it 
is  our  rule  not  to  disturb  his  finding.  Rawl- 
Ings  v.  nsh,  161  Ky.  764,  152  S.  W.  941 ;  City 
of  West  Covington  v.  Dods,  152  Ky.  617,  153 
S.  W.  964. 
Judgment  affirmed. 


OARRICK  et  al.  v.  GARTH  et  aL* 
(Court  of  Appeals  of  Kentucky.    Nov.  10, 1915.) 

1.  RuutoADS  ^s»97  —  Cbossino  Hiohwat  — 
GuAKOE  or  Location— Necessabt  Pasties. 

In  an  action  to  change  the  location  of  a 
highway  so  as  to  abolish  a  grade  crossing  over  a 
railway  right  of  way  and  relocate  the  crossing 
at  a  point  where  it  would  cross  the  right  of  way 
by  an  overhead  crossing,  the  railroad  company 
is  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  gS  297-304;  Dec  Dig.  <8=»97.] 

2.  Appeal  and  Esbob  €=>8S2— Invited  Eb- 
BOB— Pabties. 

Where  one  party  demurs  to  the  petition  on 
the  ground  that  a  necessary  party  is  not  made  a 
party  to  the  action  by  it,  he  is  estopped  from 
afterwards  alleging  error  in  joining  such  party, 
as  the  error,  if  any,  is  Invited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3591-3610;  Dec  Dig.  «=a 
882.] 

3.  Highways  «=5>72  —  Altebation  —  Appeal 
TO  Cibouit  CouBT— Tbial  De  Novo. 

Under  Ky.  St.  1909,  §  4303,  providing  that 
in  proceedings  to  change  a  highway  any  person 
aggrieved  may  appeal  from  the  county  court  to 
the  circuit  court,  where  the  trial  shall  be  de 
novo,  where  on  remonstrants'  appeal  to  the  cir- 
cuit court,  the  trial  was  held  de  novo,  and  ev- 
ery material  issue  of  fact  was  submitted  to  the 
jury  under  proper  instructions  covering  all  ques- 
tions of  law,  the '  objection  that  the  court  erro- 
neously ignored  the  commissioners'  report  and 
remonstrants'  exceptions  thereto,  and  tried  the 
case  as  if  it  were  an  ordinary  action  in  the 
circuit  court,  is  untenable. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  gS  239-252 ;  Dec.  Dig.  «=»72.] 

4.  Highways  <S=72  —  Altebation  Pboceed- 

INQS— APPEALr— RECOBD— COBSECTION  OF  EB- 
B0B8. 

It  is  not  error  for  the  court  on  appeal  to 
correct  a.  patent  clerical  error  in  the  record  of 
the  proceedings  before  the  board  of  commission- 
ers, from  whom  the  case  is  appealed. 

[E3d.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §:  239-252 ;    Dec  Dig.  ®=»72.] 

5.  Tbial  €=3260  —  Reqcested  Instructions. 

Where  the  instructions  In  a  cause  fully  and 
fairly  present  to  the  jury  every  material  issue  of 
fact  necessary  to  a  correct  decision  of  the  case, 
no  error  is  presented  by  the  court's  refusal  to 
give  requested  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent. 
Dig.  15.651-659;  Dec.  Dig.  <8=s>260.] 


^s>For  other  cases  sea  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
179S.W.— 89  •Rehearing  denied  December  17,  1915.  r^  i 

/Coogle 


Digitized  by ' 


>8' 


610 


179  SOUTHWESTBBN  BEPORTEB 


(Ky. 


6.  Triai,  «s»189— PBwniPTOBT  iNSTBircTioif— 
Evidence. 

The  refusal  of  a  peremptorr  instraction. 
where  the  evidence  preponderates  upon  the  oth- 
er side,  is  not  error,  and  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  a  332,  833,  33&-341.  365;  Dec.  Dig.  «=» 
1£W.] 

7.  Highways  «=>72— Change  of  Location— 
Incidental  Matters. 

Where  a  judgipent  diangini;  the  location  ol 
a  highway  requires  the  erection  of  an  obstruc- 
tion across  the  old  highway,  the  inclusion  of 
such  matter,  though  not  essential  to  the  decision, 
is  not  error. 

[BM.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  230-252 ;  Dec.  Dig.  «=»72.] 

Ai4)eal  from  Circuit  Court,  Scott  County. 

Action  by  W.  A.  Carrlck  and  others  against 
C.  H.  Garth  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeaL    Affirmed. 

Jaa.  F.  Askew  and  B.  M.  Lee,  both  of 
Georgetown,  for  appellants.  T.  L.  Ldelen, 
of  Frankfort,  and  Jas.  Bradley  and  Bradley 
&  Bradley,  all  of  Georgetown,  for  ai^eUees- 

SETTLE,  3.  This  Is  the  second  appeal  In 
this  case.  We  'quote  from  the  opinion  on 
the  first  appeal  (Carrlck,  etc.,  t.  Garth,  etc., 
169  Ky.  505,  167  S.  W.  687)  su<*  of  the  facts 
as  give  the  history  of  the  case  down  to  Its 
return  to  the  circuit  court  after  the  reversal 
of  the  Judgment  by  this  court,  which  result- 
ed solely  from  the  erroneous  ruling  of  the 
circuit  court  in  dismissing  the  appeal  taken 
to  that  court  by  the  appellants  from  the  Judg- 
ment of  the  county  court: 

"Appellees,  Garth  and  others,  instituted  in  the 
Scott  county  court  a  proceeding  seeking  the  al- 
teration of  a  portion  of  the  county  road  known 
aa  the  Lemon's  Mill  pike,  the  change  sought 
to  be  made  being  the  closing  of  a  portion  of  the 
road  so  as  to  abolish  a  grade  crossing  over  the 
track  of  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railroad,  and  the  opening  of  a  new  road 
in  lien  of  the  portion  discontinued,  at  a  point 
where  the  crossing  over  the  railroad  track  could 
be  made  by  an  overhead  bridge.  Appellant  Car- 
rick  owns  land  along  the  Lemon's  Mill  pike 
abutting  that  portion  of  the  pike  sought  to  be 
vacated ;  and  he  and  other  remonstrants  appear- 
ed in  the  county  court  and  filed  exceptions  to  the 
report  of  the  commissioners,  which  report  was 
in  favor  of  the  proposed  alteration.  The  county 
court  overruled  the  exceptions,  and  ordered  the 
alteration  made.  The  remonstrants  appealed 
to  the  circuit  court.  There  a  motion  was  made 
by  the  petitioners  to  dismiss  the  appeal  upon  the 
ground  that  the  remonstrants  had  no  right  to 
prosecute  an  appeal  from  the  order  of  the  coun- 
ty court.  The  circuit  court  sustained  this  mo- 
tion and  dismissed  the  appeal ;  and  of  that  rul- 
ing Carrick  and  the  other  remonstrants  com- 
plain upon  this  appeal.    •    *    * 

"We  are  therefore  of  the  opinion  that  any  per- 
son may  appear  and  upon  motion  be  made  a 
party  to  the  proceeding,  and  may  resist  the  ap- 
plication for  the  alteration  of  a  public  ro.id,  and 
that  such  person  may  appeal  to  the  circuit  court 
from  the  order  entered  by  the  county  court." 

Upon  the  trial  In  the  circuit  court,  follow- 
ing the  filing  therein  of  the  mandate  of  this 
court,  to  the  Jury  was  submitted  the  Identical 
Issues  presented  by  the  exceptions  filed  by 


appellants  to  the  report  of  the  oommissioo- 
srs  In  the  county  court,  which  report  seems 
ro  have  conformed  to  the  requirements  of  the 
statute  in  Its  showing  as  to  the  necessity  for 
and  practicability  of  the  making  of  the  pro- 
1>osed  alteration  In  the  road.  The  verdict 
of  the  Jury  was  as  follows: 

"We,  the  jury,  recommend  that  the  erossint, 
as  it  now  is,  be  discontinued,  and  farther  recoia- 
mend  the  change  proposed  and  described  in 
the  petition  filed  in  this  case  by  the  petitioners, 
calling  for  the  overhead  bridge. 

The  findings  expressed  In  the  verdict, 
though  not  In  the  same  form  or  as  elaborate 
in  detail,  accord  with  those  of  the  commis- 
sioners. No  objection  seems  to  be  urged  to 
the  form  of  the  verdict,  and  It  was  made  the 
basis  for  the  Judgment  of  the  circuit  court, 
which  approved  and  established  the  altera- 
tion in  the  road  and  the  construction  of  the 
overhead  bridge  over  the  railroad,  as  rec- 
ommended by  It  The  present  appeal  is  from 
that  Judgment. 

[1,  2]  The  grounds  urged  by  appellants  for 
a  new  trial  are  numerous,  but  we  will  con- 
sider only  such  of  them  as  we  regard  mate- 
rial. The  first  ground  Is  that  the  circuit 
court  erred  in  overruling  appellants'  special 
demurrer  to  the  petition.  The  demurrer  was 
for  alleged  defect  of  parties.  In  that  the  Cin- 
cinnati, New  Orleans  ft  Texas  Pacific  Baa- 
road  Company  was  not  made  a  party  to  the 
proceeding.  Notwithstanding  their  spedal 
demurrer,  when  the  railroad  company  was 
later  made  a  party  to  the  proceeding  on  its 
own  motion,  the  order  was  objected  to  by  the 
appellants.  The  railroad  company  was  a 
necessary  party  to  the  proceeding,  and  its 
being  made  a  party  caused  no  change  in  the 
issues  involved,  nor  In  the  status  of  the  other 
parties  in  Interest  If,  however,  It  could 
properly  be  said  It  was  error  to  make  it  a 
party,  appellants,  after  objecting  by  special 
demurrer  because  it  was  not  a  party,  are  es- 
topi)ed  to  complain  that  It  was  made  so. 

[3J  It  is  also  Insisted  for  appellants  that 
the  circuit  court  Ignored  the  reix>rt  of  the 
commissioners  and  their  exceptions  thereto, 
and  tried  the  case  as  if  it  were  an  action 
ordinarily  originating  in  that  court ;  and  this 
is  assigned  as  error.  The  contenti<m  Is  with- 
out merit.  It  Is  true  the  exceptions  to  the 
commissioners'  report  were  not  taken  up  and 
disposed  of  seriatim,  but  this  was  not  neces- 
sary, as  every  material  issue  of  fact  they 
raised  was  submitted  to  and  determined  by 
the  Jury  under  the  court's  instructions,  and 
such  questions  of  law  as  they  raised  were 
properly  determined  by  the  court  Section 
4303,  Kentucky  Statutes  1909,  provides  that 
upon  an  appeal  of  such  a  case  from  the  coun- 
ty court  to  the  circuit  court  It  shall  be  tried 
in  the  latter  court  de.novo,  and  such  method 
of  trial  seems  to  have  been  required  by  the 
opinion  on  the  former  appeal.  If  there  bad 
not  been  a  trial  de  novo,  it  would  have  been 
only  necessary  for  the  circuit  court  to  deter- 
mine whether  the  order  made  by  the  county 


0=9For  other  cases  aee  same  topic  and  KBY-NUMBER  In  all  Kejr-Numbered  DlsesU  and  Index*) 

Google 


Digitized  by ' 


>8' 


Kj)        KENTUCKY  DISTT.TJ.F.BTES  A  WAREHOUSE  CX).  t.  WARWICK  CO. 


611 


conrt,  establishing  the  alteration  in  the  road, 
was  vvarranted  by  the  commissioners'  report. 
Manifestly  the  hearing  it  de  novo  did  not 
prejudice  the  rights  of  the  appellants.  They 
insisted  upon  a  de  novo  hearing,  which  the 
court  accorded,  permitting  them  to  introduce 
all  the  evidence  bearing  upon  the  question 
whether  the  proposed  alteration  In  the  road 
was  feasible  and  desirable.  It  is  patent 
therefore,  that  the  issues  raised  by  appel- 
lants' exceptions  tx>  the  commissioners'  re- 
port were  not  ignored,  but  tried  and  deter- 
mined. If  the  act  of  1912  (Laws  1912,  c.  110) 
was  applicable,  there  was  no  right  of  appeal 
to  the  circuit  court  On  the  other  hand,  if 
the  present  statute'  were  in  force,  the  appeal 
was  triable  in  the  circuit  court  de  novo.  The 
(pinion  on  the  first  appeal  by  necessary  im- 
plication held  that  the  present  statute  was 
applicable,  and  directed  that  the  appeal  stood 
for  trial  de  novo  In  the  circuit  court 

[4-1]  Appellants'  complaint  of  the  amend- 
ment of  a  clerical  error  in  the  report  of  the 
commissioners  after  the  case  reached  the  cir- 
cuit court  is  without  merit.  The  error  was 
patent  and  the  amendment  should,  have  been 
made;  indeed,  was  proper,  in  view  of  the 
right  of  the  parties  to  a  trial  de  novo  In  the 
circuit  court  Appellants'  complaint  of  the 
refusal  of  the  peremptory  instruction  asked 
by  them  Is  untenable,  as  the  weight  of  the 
evidence  upon  every  Issue  was  in  fcivor  of 
the  petitioners.  The  objections  to  the  in 
strucOons  are  Ukewise  untenable.  They  fa'r- 
ly  and  properly  submitted  to  the  Jury  every 
material  issue  of  fact  neqessary  to  a  correct 
decision  of  the  case. 

[7]  So  much  ci  the  Judgment  complained 
of  as  required  the  erection  of  fencing  across 
the  turnpike  at  the  side  of  the  rhllroad  is  not 
open  to  the  objection  urged  to  it  by  appel- 
lants. The  matter  to  be  determined  was 
whether  the  alteration  in  the  road  was  nec- 
essary and  proper.  The  fencing  was  ai^  in- 
cidental matter,  which  prevented  the  use  of 
the  railroad  crossing,  forced  travel  to  the 
road  as  altered,  and  protected  the  abandon- 
ed portion  of  the  highway  from  being  used 
by  the  public.  Besides,  such  fencing  was 
specifically  asked  in  the  application  for  the 
closing  of  the  road. 

It  is  apparent  from  the  record  before  us 
that  appellants  asked  for  a  hearing  in  the 
circuit  court  before  a  Jury,  and  it  was  given 
them.  They  were  permitted  to  plead  and 
deny  the  material  averments  of  the  petitiou 
for  the  alteration.  Proof  was  heard  as  to 
all  Issues  presented  by  the  pleadings,  whereby 
the  questions  of  convenience  and  inconven- 
ience, and  of  safety  or  danger  from  the  clos- 
ing of  the  old  road  and  the  establishment  of 
the  alteration  were  fully  elucidated,  from  all 
of  which  it  appears  that  the  alteration  made 
is  for  the  best  Interests  of  the  citizens  of 
Scott  county;  in  view  of  which  we  are  un- 
able to  see  that  any  Injustice  was  done  the 
appellants.     The  Jury  found  against  them, 


and  their  verdict  Is  supported  by  the  weight 
of  the  evidence ;  and,  as  the  trial  court  com- 
mitted no  error  in  its  rulings  that  can  be  said 
to  be  prejudicial  to  any  of  appellants'  rights, 
the  Judgment  Is  affirmed. 


KENTUCKY  DISTILLERIES   &  WABB- 

HOUSB  GO.  V.  WARWICK  CO.* 
(Court  of  Appeals  of  Kentucky.    Nov.  11, 1915.) 

1.  EJasembntb     «=361— Wats— Actions— Evi- 
dence. 

In  a  suit  to  enjoin  obstruction  of  a  way, 
evidence  held  to  show  that  the  prior  use  of  the 
way  had  only  been  permissive  and  that  it  was 
not  open  to  Uie  public  or  a  way  of  necessity. 

[Ed.  Note.— For  other  cases,  see  Easements, 
CentDig.  §9  102, 130-144, 148;  DecDig.  <S=>61.1 

2.  EiASBMBNTS  «=»!&— Wats— Wats  of  Neces- 
sity. 

A  warehouse  abutting  on  a  railroad  track 
and  surrounded  on  three  sides  by  defendant's 
land  was  conveyed  to  plaintiff.  At  that  time  the 
way  used  over  the  tracks  furnished  access  to 
ail  of  the  warehouses,  there  tjeing  a  passway  on 
the  property  conveyed  which  led  to  the  rear  of 
the  building.  Thereafter  plaintiff  remodeled  its 
property  including  in  the  warehouse  the  pass- 
way.  Held  that  though  the  change  in  the  build- 
ing prevented  access  to  the  rear  portion  from  the 
railroad  track,  plaintiff  could  not  claim  a  way 
of  necessity  over  defendant's  land,  notwithstand- 
ing the  rule  that,  where  land  conveyed  is  en- 
tirely surrounded  by  lands  of  a  grantor,  a  way 
of  necessity  is  implied. 

[Eld.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  ii  £0-55;  Dec.  Dig.  <S=)18.] 

$.  Easeuentb  «=»18  — Wats  or  Necbmsitt  — 

Right  to. 

In  such  case,  way  of  necessity  over  defend- 
ant's land  cannot  l>e  had  on  the  ground  that  the 
way  across  the  railroad  tracks  might  be  revok- 
ed ;    there  being  no  prospect  of  a  revocation. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  §{  60-55 ;   Dec.  Dig.  <S=al8.] 

4.  EIaSEMENTS  ©=»17 — CONVETANCES— "APPtTB- 

tenance." 

The  word  "appurtenances"  is  generally  un- 
derstood to  mean  the  right  to  use  those  things 
which  are  essential  to  the  full  enjoyment  of  the 
premises  cfinveyed,  therefore  a  conveyance  of  a 
warehouse  with  appurtenances  will  not  carry 
with  It  the  right  to  use  a  private  way  over  the 
grantor's  land  which  at  that  time  was  not  need- 
ed for  plaintiff's  full  enjoyment  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  {§  45-49;    Dec  Dig.  <S=9l7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appurtenance.] 

5.  Licenses  ®=>58— Wats— REvocATionr. 

Where  defendant  granted  plaintiff  hcense  t» 
use  a  way  over  its  land  with  the  express  con- 
dition that  it  might  be  revoked  at  pleasure, 
plaintiff's  construction  of  a  permanent  way  will 
not  estop  defendant  from  revoking  the  license. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  If  116-121 ;   Dec  Dig.  <S=>58.] 

Appeal  from  Circuit  Court,  Madison 
County. 

Suit  by  the  Warwick  Company  against  the 
Kentucky  Distilleries  &  Warehouse  Com- 
pany. From  the  Judgment  for  plaintiff,  de- 
fendant appeals  and  plalntUT  cross-appeals. 
Reversed  on  the  original  appeal,  and  af- 
firmed on  the  cross-appeal. 
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Wm.  Marshall  Bullitt,  of  Ix)ul8vllle,  for 
appellant.  3.  A.  Snllivan,  of  Rlcbmond,  and 
Barclay,  Orthweln  &  Wallace,  of  St  Louis, 
Mo.,  for  appellee. 

CARROIiL,  J.  Tbe  dispute  In  this  case 
grows  out  of  a  controversy  over  the  right 
claimed  by  the  appellee  Warwick  Company 
to  an  easement  over  the  land  of  tbe  appel- 
lant, which  wlU  be  called  for  convenience 
the  Kentucky  Company.  It  appears  that  in 
1871,  or  perhaps  a  few  years  before,  the  dis- 
tillery now  evened  by  the  Kentucky  Com- 
pany was  operated  by  W.  S.  Hume  A  Co.  In 
1882  the  distillery  now  owned  by  the  War- 
wick Company  was  built  near  to  the  dis- 
tillery established  by  Hume  &  Co.,  and  for  a 
couple  of  years  these  two  distilleries  were 
owned  and  operated  by  the  same  t>eople.  In 
1884  the  distillery  properties  were  separated, 
the  Warwick  Company  distillery  passing  into 
the  hands  of  the  Bennetts  and  Bumams,  and 
what  is  now  the  Kentucky  Company  dis- 
tillery into  the  bands  of  the  Humes.  In  1899 
the  Kentucky  Company  purchased  the  Hume 
distillery,  and  in  1906  the  Bembeim  Dis- 
tillery Company  became  the  owners  of  the 
Warwick  Company.  All  of  this  property  is 
situated  Immediately  on  the  LouUviUe  & 
Nashville  Bailroad  Company.  One  ware- 
bouse  of  the  Warwick  Company  and  the  dis- 
tillery plant  proper  of  the  Kentucky  Com- 
pany are  situated  on  what  may  be  called 
the  east  side  of  the  railroad,  and  the  dis- 
tillery proper  of  the  Warwick  Company  and 
some  of  its  warehouses,  as  well  as  ware- 
houses of  the  Kentucky  Company,  are  situ- 
ated on  the  west  side  of  the  railroad ;  but,  as 
this  controversy  centers  about  the  ware- 
house of  the  Warwick  Company  which  Is  sit- 
uated on  tbe  east  side  of  the  railroad,  it  will 
not  be  necessary  to  notice  further  the  loca- 
tion of  the  other  buildings  of  either  company. 
Tills  warehouse  was  originally  greeted  In 
1882.  It  fronted  Immediately  on  the  prop- 
erty line  of  the  railroad  company  and  was 
surrounded  on  the  other  three  sides  by  the 
land  of  the  Humes  now  owned  by  the  Ken- 
tucky Company.  The  building  was  in  the 
shape  of  an  ell  and  occupied  the  whole  of 
tbe  lot  that  was  conveyed  to  tbe  Warwick 
Company  in  1884,  when  the  distillery  prop- 
erties were  divided,  except  that  between  the 
wall  on  tbe  north  side  and  the  property  line 
on  the  nortli  side  there  was  a  vacant  space 
several  feet  wide  that  extended  back  about 
80  feet  to  tbe  ell.  And  In  the  end  of  this 
ril  that  fronted  on  tbe  vacant  space  there 
was  a  door.  The  only  other  doors  in  tbe 
building  were  in  the  end  that  opened  on  the 
right  of  way  of  the  railroad,  and  access  to 
the  Interior  of  this  warehouse  was  generally 
bad  through  these  end  doors ;  but  occasional- 
ly the  door  in  the  ell  was  used.  In  1907  the 
Warwick  Company  remodeled  this  old  ware- 
house building  by  making  it  several  stories 
higher  and  taking  In  tbe  vacant  strip  of 
ground,  so  that  tbe  exterior  walla  of  tbe 


building  covered  the  entire  lot  which  was  the 
only  land  owned  by  the  Warwick  Company 
on  the  east  side  of  the  railroad.  When  this 
improvement  was  made,  the  rear  end  of  the 
bnlldlng^that  Is,  the  end  farthest  from  the 
railroad — was  converted  Into  a  bottling  house 
and  separated  from  the  warehouse  proper 
by  a  solid  partition  wall,  and  In  the  north 
wall  of  this  bottling  room  a  door  was  made 
that  furnished  an  entrance  to  Oie  room.  Aft- 
er the  building  had  been  thus  divided  into  a. 
warehouse  and  a  bottling  house,  access  could 
not  be  had  to  the  bottling  house  through  the 
warobouse;  and  so  It  was  necessary,  in  tak- 
ing barrels  of  whisky  from  the  warehouse  to 
the  bottling  house  to  be  placed  In  bottles,  to 
take  the  barrels  out  of  the  front  door  of  the 
warehouse  and  carry  them  around  the  out- 
side wall  to  the  door  of  the  bottling  house, 
and  this,  of  course,  made  it  necessary  to 
have  a  passway  over  the  land  of  the  Ken- 
tucky' Company.  Under  the  impression  that 
it  did  not  have  the  passway  as  a  matter  of 
right  over  the  land  of  the  Kentucky  Com- 
pany along  tbe  north  wall  of  the  warehouse 
from  the  railroad  to  the  door  of  the  bottling 
house,  in  April,  1908,  the  Warwick  Company 
wrote  to  tbe  Kentucky  Company  a  letter  in 
which  it  said: 

"The  extreme  end  of  the  warehouse  ii  to  be 
used  by  us  in  the  future  for  a  bottling  and  bond 
plant  We  are  forced,  however,  to  have  an  open- 
ing fronting  on  your  property,  and  also  obtain 
from  your  corporation  sufficient  room,  say  five  to 
seven  feet,  on  your  property,  bo  as  to  permit  our 
constructing  a  gangway  giving  us  access  from 
the  front  to  the  rear  end  of  our  warehouse.  We 
are  willing,  if  it  meets  with  your  approval,  ei- 
ther to  buy  the  necessary  land  at  a  reasonable 
price  or  to  lease  it" 

In  May,  1908,  the  Kentucky  Cmnpany  an- 
swered this  letter  and  said: 

"We  are  quite  willing  to  give  you  ingress  and 
egress  to  and  from  your  bottling  warehouse  in 
the  southeast  corner  of  your  warehouse  adjoin- 
ing our  premises  over  a  strip  of  land  seven  feet 
wide  immediately  northeast  and  alongside  of 
said  warehouse,  upon  conditions  that  said  strip 
is  not  to  be  made  a  part  of  your  distillery  prem- 
ises and  that  this  consent  to  enable  you  to  use 
same  may  be  canceled  at  our  pleasure." 

Acting  under  the  authority  of  this  con- 
sent the  Warwick  Company  constructed  a 
platform  about  seven  feet  wide  along  the 
north  side  of  the  warehouse  extending  from 
the  railroad  to  the  door  of  the  bottling  de- 
partment and  used  this  platform  for  the 
purpose  of  taking  whisky  to  and  from  the 
bottling  house  to  the  warehouse  until  1911, 
when  the  Kentucky  Company  revoked  the 
consent  it  had  given  to  use  this  passway; 
and  soon  after  that  time  this  suit  was 
brought  by  the  Warwick  Company  to  enjoin 
the  Kentucky  Company  from  Interfering  with 
Its  right  to  use  tbLs  passway  and  to  recover 
damages  for  Its  obstruction  which  began 
when  the  license  was  revoked.  After  the 
case  was  prepared  for  trial,  the  court  ad- 
Judged  that  the  Warwick  Company  was  en- 
titled to  a  passway  leading  from  the  right  of 
way  of  tbe  railroad  along  the  north  side  of 
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its  warehouse  to  Its  bottling  bouse  In  the  end 
of  the  warehouse,  and  the  Kentucky  Oom- 
pany  was  enjoined  from  Its  obstruction.  It 
was  further  adjudged  that  the  Warwick  Com- 
pany should  remove  the  plank  platform  plac- 
ed on  this  passway  after  it  obtalbed  the  con- 
sent before  mentioned;  and  also  adjudged 
that  the  Warwi<&  Company  was  not  entitled 
to  any  damages  for  the  deprivation  of  the 
use  of  this  passway  during  the  time  it  was 
obstructed.  From  this  Judgment  the  Kentucky 
Company  appeals,  and  the  Warwick  Company 
prosecutes  a  cross-appeal,  insisting  that  the 
court  erred  in  not  awarding  it  damages  on 
account  of  the  obstruction  of  Its  right  to 
use  the  passway  between  the  time  of  the  ob- 
struction and  the  filing  of  the  suit,  when  the 
use  of  the  passway  was  secured  by  a  tem- 
porary injunction. 

In  the  view  we  have  of  this  case  the  only 
qoestlon  that  needs  to  be  disposed  of  Is  the 
right  of  the  Warwick  Company  to  this  pass- 
way.  The  Kentucky  Company  contends  on 
this  appeal  that  the  use  of  this  passway 
was  merely  permissive,  and  that  it  liad  the 
right  to  revoke,  as  it  did,  the  privilege  grant- 
ed In  the  letter  of  May,  1908;  whUe  the 
Warwick  Company  Insists  that.  Independent 
of  this  permission,  It  had  the  right  to  the 
use  of  this  passway,  as  the  land  over  which 
it  ran  (1)  had  been  dedicated  to  public  use ; 
(2)  was  granted  to  it  by  an  Implication  of 
law;  (S)  was  a  way  of  necessity;  (4)  was 
conveyed  to  it  under  the  term  "appurtenanc- 
es" used  in  the  deed. 

From  the  time  these  two  distilleries  were 
erected  until  the  sale  of  what  may  be  called 
the  Hume  property  to  the  Kentucky  Com- 
pany in  1899,  and  the  sale  of  what  may  be 
called  the  Bennett  and  Bumam  Company  to 
the  Bemhelms  in  1906,  they  were  owned  by 
the  Bennetts,  Bumams  and  Humes,  all  of 
whom,  aside  from  being  related  tp  each  oth- 
er, were  on  terms  of  intimacy;  and  during 
the  time  the  property  was  owned  by  these 
people  there  appears  to  have  been  no  objec- 
UoQ  by  any  of  them  to  the  use  of  the  land 
of  the  other  for  passway  purposes.  It  is 
further  shown  that  probably  as  far  back 
as  1880  the  Humes  had  made  for  their  con- 
venience a  passway  or  road  extending  from 
Silver  creek  along  the  north  side  of  this 
warehouse  building  to  the  railroad,  and  thence 
to  the  Riduuond  and  Lancaster  turnpike. 
After  1884,  when  the  distillery  property  was 
divided  and  the  warehouse  in  question  pass- 
ed Into  the  hands  of  the  Bennetts  and  Bur- 
nams,  they  had  little  occasion  to  use  this 
road,  which  was  on  the  land  of  the  Humes 
and  several  feet  from  the  north  wall  of  the 
warehouse.  The  Bennetts  and  Bumams  did 
not  own  any  land  on  the  east  side  of  the 
railroad  besides  the  lot  on  which  this  ware- 
house was  situated,  and  access  to  the  ware- 
booae,  except  on  rare  occasions,  was  had 
throujji  the  doors  in  the  end  fronting  on  the 
railroad.  Occasionally,  however,  use  was 
made  of  tlie  door  In  the  end  of  the  ell  front- 


ing on  that  part  of  the  -  lot  not  occupied 
by  the  warehouse  building;  but  the  use  of 
this  door  was  merely  desultory  and  occasion- 
al, and  there  seems  to  have  been  no  neces- 
sity for  its  use,  as  ample  Ingress  and  egress 
to  and  from  the  warehouse  building  could 
be  had  through  the  main  entrance  at  the 
front  But  when  this  entrance  at  the  ell 
was  used,  there  was  no  objection  by  the 
Humes  to  the  use  of  this  road  that  passed' 
(dose  by  this  entrance. 

[1]  It  is  very  clear,  we  think,  from  the 
evidence,  that  the  use  of  this  road  by  the 
Bennetts  and  Bumams  was  entirely  permls- 
sive.  It  was  merely  an  occasloual  use  l)y 
them,  not  a  way  of  necessity,  and  this  occa- 
sional use  was  never  objected  to  by  the 
Humes,  who,  as  stated,  were  on  terms  of 
Intimacy  with  the  Bumams  and  Bennetts. 
The  public  generally  did  not  use  this  road, 
as  it  passed  entirely  over  the  land  of  the 
Humes  and  was  intended  as  a  passway  for 
the  benefit  of  the  farm  and  distillery  prop- 
erties owned  by  them.  The  only  one  of  the 
public  appearing  to  have  claldaed  the  right 
to  use  this  road  is  a  man  named  Baldwin, 
who,  in  1905,  purchased  a  part  of  the  Hume 
farm  and  used  this  road,  as  be  claimed,  aa  a 
matter  of  right  In  going  to  and  from  his 
farm.  Our  conclusion  is  that  the  assertion 
of  the  Warwick  Company  that  this  road  was 
dedicated  to  the  public,  and  therefore  It  had 
the  right  to  use  it  as  a  means  of  ^Ingress  and 
egress  to  and  from  its  bottling  house,  is  not 
sustained  by  the  evidence.  In  reaching  tbiS' 
conclusion  we  do  not  treat  the  letter  of  the 
Warwick  Company,  requesting  permission  to< 
use  this  passway,  as  an  admowledgmeht 
that  the  tight  did  not  previously  exist,  or  as 
a  confession  that  the  privilege  of  using  It 
was  obtained  only  by  virtue  of  and  under 
this  written  consent.  It  is,  however,  a  dr-: 
cumstance  tending  to  confirm  our  opinion 
that  the  Warwick  Company  recognized  the 
fact  that  it  was  not  entitled  as  a  matter  of 
right  to  the  use  of  this  passway,  although 
not  conclusive  of  this  question;  for,  if  a 
person  has  the  right  to  the  use  of  a  passway, 
the  mere  fact  that  he  does  not  understand 
or  appreciate  the  'extent  of  his  right,  and 
consequently  seeks  and  obtains  a  permissive 
use,  his  effort  to  obtain  permission  will  not 
deprive  him  of  the  use  to  which  he  was  en- 
titled without  the  permission. 

[2,  3]  As  we  have  stated,  this  entire  lot  is 
now  occupied  by  the  new  warehouse  consist- 
ing of  the  warehouse  proper  and  the  bottling 
house  and  is  surrounded  on  three  sides  by 
the  land  of  the  Kentucky  Company,  and  the 
argument  Is  made  that,  where  land  conveyed 
is  entirely  surrounded  by  the  lands  of  the 
grantor,  the  grant  of  a  right  of  way  as  a 
necessity  over  the  land  of  the  grantor  to  and 
from  the  land  conveyed  will  be  Implied  as 
a  matter  of  law.  Etotep  v.  Hammons,  104 
Ky.  144,  46  S.  W.  715,  20  Ky.  Law  Rep.  448; 
Brown  F.  Burkenmeyer,  9  Dana,  159,  83  A 
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Dec.  641;  Beall  ▼.  Clore,  6  Bush,  676;  Hall 
r.  McLeod,  2  Mete.  98,  74  Am.  Dec.  400. 

We  are  not  disposed  to  question  the  cor- 
rectness of  this  principle,  tnit  do  not  find  It 
applicable  to  the  case  we  have.  At  the  time 
the  vendors  of  the  Kentucky  CompaDr  con- 
veyed to  the  Warwick  Company  the  land  on 
which  this  warehouse  was  situated,  it  was 
not  necessary  to  the  use  of  the  warehouse 
that  there  should  be  an  entrance  on  the  north 
side,  or,  Indeed,  on  any  side  of  the  building 
except  tlie  end  fronting  on  the  railroad  where 
the  principal  doors  that  openeA  into  the  ware- 
house were  located.  At  this  time  the  entire 
building  was  used  for  warehouse  purposes, 
and  full  and  free  ingress  and  egress  to  and 
from  all  parts  of  the  building  could  be  had 
through  the  doors  in  the  end  fronting  on  the 
right  of  way  of  the  railroad,  and  these  doors, 
with  rare  exceptions,  were  used  as  a  means 
of  ingress  and  egress.  But  if  it  should  be 
said  that  the  door  In  the  ell  on  the  north  side 
of  the  building  was  occasionaUy  used,  and 
that  access  to  this  door  was  necessary  in  the 
proper  use  of  the  building,  the  Warwick 
Company  had  access  to  this  door  over  its 
own  land.  It  could  pass  from  the  railroad 
over  that  part  of  its  lot  not  occupied  by  the 
building  and  go  into  the  door  in  the  elL  It 
is  true  there  was  a  coal  shed,  and  perhaps 
anotlier  little  building,  on  the  end  of  this 
vacant  t^wce  next  to  the  railroad ;  but  these 
buildings  could  easily  have  been  taken  away, 
and  then  ttiere  would  have  been  ample  room 
over  Its  own  land  for  access  from  the  right 
of  way  of  the  railroad  to  tills  door  in  the 
ell. 

There  is,  too,  some  claim  that  the  use  of 
the  railroad  right  of  way  was  merely  permis- 
sive, and  that,  if  the  railroad  should  prevent 
the  use  of  its  ri^t  of  way,  ingress  and  egress 
to  and  from  the  building  would  be  entire- 
ly closed  unless  it  could  be  had  along  this 
passway.  But  we  And  no  merit  whatever 
in  the  claim  that  there  is  any  probability 
that  the  right  of  ingress  and  egress  over 
the  right  of  way  of  the  railroad  will  ever  be 
interfered  with.  So  tliat  when  the  ground 
occupied  by  this  warehouse  building  was  con- 
veyed by  the  grantors  of  tlie  Kentucky  Comr 
pany  to  the  Warwick  Company  in  1884,  and 
continually  from  tliat  time  until  1907,  after 
the  property  had  been  acquired  by  the  Bern- 
helms,  there  was  at  ail  times  an  uninterrupt- 
ed way  of  ingress  and  egress  to  and  from 
this  warehouse  building,  and  all  parts  of  it, 
without  going  upon  the  land  of  the  grantor. 
But  after  the  Bemheims  acquired  this  prop- 
ertgr  in  1906  they  proceeded  to  rebuild  and 
extend  the  walls  of  the  warehouse  until  they 
covered  the  entire  lot,  leaving  the  doors  in 
the  end  of  the  building  fronting  on  the  rail- 
road as  the  only  way  of  entrance  to  it  unless 
a  way  was  bad  over  tlie  land  of  the  Kentucky 
Company.  In  addition  to  this,  they  converted 
the  rear  enc!  of  the  warehouse  building  into 
a  tMttUng  house  and  built  a  solid  wall  be- 


tween the  warehouse  proper  and  the  bottling 
house  so  that  there  was  no  way  of  getting 
to  the  bottling  house  except  over  the  land  of 
the  Kentuclcy  Company.  It  is  therefore  obvi- 
ous that,  if  the  use  of  the  passway  over  flie 
land  of  tlie  Kentucky  Company  is  now  neces- 
sary to  give  the  Warwick  Company  access 
to  its  Imttling  house,  this  necessity  was  vol- 
untarily created  by  the  Warwick  Company. 
A  right  of  way  over  the  land  of  the  Ken- 
tucky Company  was  not  necessary  to  the  ase 
of  the  warehouse  or  any  part  of  it  when  the 
conveyance  was  made  or  until  many  years 
afterwards  when  the  improvements  were 
made. 

Now  we  think  that  when  a  grantor  conveys 
land  to  which  the  grantee  has  a  way  that  fur- 
nishes him  full  and  free  access  to  the  prop- 
erty conveyed,  and  the  grantee  thereafter 
voluntarily  closes  up  this  way  or  deprives 
himself  of  its  use,  he  cannot  claim  by  impli- 
cation of  law  another  right  of  way  over  the 
land  of  the  grantor.  14  Cyc.  1176;  MltcheU 
V.  Selpel,  63  Md.  251,  36  Am.  Rep.  404. 

[4]  It  is  further  said  that,  as  the  deed  to 
the  Warwick  Company  conveyed  the  land 
and  "all  the  appurtenances  thereto  belong- 
ing," the  right  to  the  use  of  this  rood  passed 
as  one  of  the  appurtenances.  The  word  "ap- 
purtenances" is  generally  understood  to  mean 
the  right  to  the  use  of  those  things  that  are 
essential  to  the  full  enjoyment  of  the  prem- 
ises conveyed  and  which  were  used  as  nec- 
essary incidents  thereto  at  the  time  of  the 
conveyance.  Bonvier'a  Law  Dictionary: 
Parsmis  v.  Johnson,  68  N.  T.  62,  23  Am.  Rep. 
149.  But  as  we  have  endeavored  to  point 
out,  this  passway  was  not  necessary  to  the 
full  enjoyment  of  the  property  conveyed  at 
the  time  of  the  conveyance.  It  was  not  an 
incident  or  an  appurtenance  to  it  It  vraa 
not  mentioned  in  any  manner  in  the  deed,  and 
we  may  assume  was  not  in  the  contemplation 
of  the  parties  when  the  conveyance  was 
made. 

IS]  It  is  further  suggested  that  the  Ken- 
tucky Company  is  estopped  to  deny  the  Wa^ 
wick  Ccunpany  the  use  of  this  passway  upon 
the  ground  that  the  Kentucky  Company  saw 
the  Improvements  being  made  by  the  War- 
wick Company  and  knew  that  these  improve- 
ments would  make  indispensable  this  pass- 
way  in  the  use  of  the  bottling  bouse,  but  did 
not  intimate  that  it  would  attempt  to  deprive 
it  of  the  use  of  the  passway.  A  suffldent  an- 
.swer  to  the  assertion  of  estoppel  is  that  the 
Warwick  Company  ol>tained  permission  t» 
use  this  passway  with  the  express  nnde^ 
standing  that  the  permission  might  be  re- 
voked at  any  time.  In  view  of  this  fact,  it 
cannot  be  said  that  the  Warwick  Company 
made  the  improvements  Ignorant  of  the  fact 
that  it  might  be  deprived  of  the  use  of  the 
passway  at  the  will  <rf  the  Kentucky  Coat- 
pany. 

Upon  the  whole  case,  our  coudusion  is  that 
the  judgment  should  be  reversed  on  the  wig- 
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Inal  appeal  and  a£9nned  on  the  cross-appeal, 
with  directlona  to  enter  a  Judgment  dismiss- 
ing the  petition. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  et  sL  t. 
CUNDIFF. 

(CoDrt  of  Appeals  of  Kentucky.    Not.  9,  1916.) 

1.  Offickbs  $s>35  —  Speciai.  Railboad  Fo- 
ucK    Officer— Appointment— Bond. 

Const,  i  236,  provides  that  the  General  As- 
sembly shall  prescribe  a  time  when  the  officers 
aothorized  by  the  Constitution  to  be  appointed 
shall  enter  upon  their  duties.  Ky.  St  §  3755, 
provides  that,  if  the  official  bond  is  not  given 
and  the  oath  of  office  taken  within  30  days  after 
notice  of  appointment,  the  office  shall  be  consid- 
ered vacant.  Section  779a  provides  that  rail- 
roads, on  application  to  the  Governor,  may  have 
certain  persons  appointed  to  act  as  policemen 
oa  trains,  who  shall  qualify  by  executing  bond 
and  taking  the  oath  of  office,  and  be  paid  by  the 
railroad,  which,  when  it  no  longer  requires  their 
services,  may  file  notice  to  that  effect.  Beld 
that,  where  a  special  raih^ad  policeman  ap- 
pointed and  commissioned  in  June,  1006,  did  not 
take  the  oath  and  execute  bond  until  July, 
1907.  the  date  of  his  notice  of  bis  appointment 
should  have  been  avowed  to  render  evidence  of 
bis  powers  to  act  himself  or  by  deputy  admissi- 
ble, and  that  there  was  a  presumption  that  he 
did  not  execute  the  bond  and  take  the  oath  with- 
in the  prescribed  30  days  after  notice  of  bis  ap- 
pointment, so  that  the  office  was  vacant. 

[Ed.    Note.— For    other    cases,    see    Officers, 
Cent.  Dig.  §{  49,  51,  52;   Dec.  Dig,  <S=935.] 

2.  Officers  «=>49— Special  RAn.BOAD  Po- 
UCB— Tbbm  —  CoNSTiTUTiONALirr  OF  Stat- 
ute. 

Under  Const  §  93,  providing  that  inferior 
and  state  officers  may  be  appointed  for  a  term 
not  exceeding  four  years  and  until  their  suc- 
ceflsors  are  qualified,  and  Ky.  St.  §  779a,  pro- 
viding for  the  appointment  of  railway  police  of- 
ficers, to  be  paid  by  the  railway  and  to  hold  of- 
fice during  its  pleasure,  it  was  intended  to  cre- 
ate the  office  for  the  tour-year  term  permitted 
by  the  Constitution,  and  the  failure  to  fix  the 
term  as  one  not  longer  than  four  years  did  not 
make  the  statute  unconstitutionaL 

[Ed.    Note. — For   other    cases,    see    Officers, 
Cent  Dig.  |  70;   Dec.  Dig.  <8=>49.] 

3.  Officers  <S=955  —  Speciai,  RahwatPo- 
tlCB — ^Term. 

Under  Const  {  93,  providing  that  inferior 
and  state  officers  may  be  appointed  as  prescrib- 
ed by  law  for  a  term  not  more  than  four  years 
and  until  their  successors  are  appointed  and 
qualified,  the  appointment  of  a  special  railway 
police  officer  under  Ky.  St  §  779a,  on  applica- 
tion to  the  Governor  to  serve  during  the  rail- 
road's pleasure,  did  not  provide  for  a  succession 
in  such  office,  so  that,  when  the  term  expired 
either  by  operation  of  law  or  by  the  will  of  the 
railroad,  the  office  ceased,  and  another  appointee 
did  not  take  it  as  successor. 

[Ed.  Note. — For  other  casps,  see  Officers,  Cent. 
Dig.  H  76-S4;   Dec.  Dig.  <8=»55.] 

4.  Officers  «=>4S— Special  Railway  Ofit- 
CBB — "De  Facto  Officer." 

A  special  railway  police  officer'' whose  of- 
fice bad  become  vacant  for  failure  to  take  the 
oath  and  execute  his  bond  within  the  time  pre- 
scribed by  the  Constitntlon  was  not  a  "de  facto 
officer." 


5.  Carriers  ®=>352  —  False  iMPBisoNiasiTT 
€=sl5— Railroads  «=3281— Special  Police 
Officer— De  Facto  Officer. 

The  railroad,  which  had  obtained  the  of- 
ficer's appointment,  had  no  right  to  regard  him 
as  a  de  facto  officer,  since  it  was  incumbent  up- 
on it  to  see  or  know  that  be  had  qualified  to  act 
as  an  officer  de  ^are  before  be  was  given  employ- 
ment on  its  trains. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $f  1412-1414;  Dec.  Dig.  <S=>352; 
False  Imprisonment,  Cent  Dig.  §§  5-67;  Dec. 
Dig.  <S=9l5;  Railroads,  Cent  Dig.  |g  902-909; 
Dec.  Dig.  «=3281.] 

6.  Carriers  «s»374  —  False  Imfbibonioint 
«=»15— Special  Railway  Poucb— AtniaoB- 

ITY. 

While  every  citizen  is  bound  to  assist  a 
known  public  officer  ini  making  an  arrest  when 
called  upon  to  do  so,  without  information  as  to 
the  oSense  charged  or  inquiry  into  the  regular- 
ity of  the  process,  and  is  protected  in  making 
such  arrest,  yet,  where  a  special  railway  police 
officer,  not  a  known  public  officer,  but,  assuming 
to  act  as '  an  officer,  summons  a  railroad  em- 
ploye to  aid  in  ejecting  and  arresting  a  passen- 
ger the  employ^  was  liable  as  such  if  the  alleged 
officer  was  a  trespasser. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  t  1462;  Dec.  Dig.  <8=»374;  False 
Imprisonment,  Cent  Dig.  (g  5-67;  Dec.  Dig. 
cS=15.] 

7.  Carriers  €=352  —  False  Imprisonment 
€=»15— Railroads  €=>281— Special  Rail- 
way Police  Officer- LriABiLiry. 

In  view  of  Ky.  St  g  3755,  providing  that 
if  an  official  bond  is  not  given  and  the  oath  of 
office  taken  within  30  days  after  notice  of  ap- 
pointment to  a  public  office,  it  shall  be  con- 
sidered vacant  a  railroad  employing  a  special 
police  officer  was  not  in  the  position  of  a  third 
person  who  might  claim  that  the  acts  of  a  de 
facto  officer  were  valid  as  to  him,  but  was  re- 
sponsible for  his  claim  of  right  so  that  for  his 
acts  thereunder  it  was  liable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1412-1414;  Dec.  Dig.  «=>352; 
False  Imprisonment,  Cent.  Dig.  gS  5-67;  Dec. 
Dig.  «=>15;  Railroads,  Cent  Dig.  gg  902-906; 
Dec.  Dig.  <S=3281.] 

8.  Cahhiers  «=s>381  —  False  Imprisonment 
®=a24— Motive— Ejection  op  Passenobr. 

In  an  action  against  a  railroad,  Its  special 
police,  officer  and  another  for  wrongful  ejection 
and  arrest,  where  the  evidence  justified  com- 
pensatory damages  only,  evidence  as  to  the  spe- 
cial officer's  motive  in  making  the  arrest  waa 
inadmissible. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  JS  1473-1476,  1479-1482;  Dec.  Dig. 
$=3381;  False  Imprisonment,  Cent  Dig.  S 
101;    Dec.  Dig.  <S=»24.] 

9.  Carriers  <S=»382  —  False  Imprisonment 
«=».35— Damages— Punitive  Damaoe». 

Where  there  was  nothing  in  the  conduct  of 
defendant  railroad's  special  police  officer  and 
its  employs,  acting  under  his  direction,  in  eject- 
ing and  arresting  plaintiff  that  might  be  consid- 
ered as  wanton  or  reckless  disregard  of  plain- 
tiff's rights  as  a  passenger,  and  where  neither 
their  language  nor  manner  was  insulting,  puni- 
tive damages  were  not  recoverable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  gg  1478,  1483-1491 ;  Dec.  Dig.  <S=» 
382;  False  Imprisonment,  Cent  Dig.  f  112; 
Dec.  IMg.  <8^35.] 

10.  Carriers  «=3382  — False  Imprisonment 
®=»36— Ejection— Excessive  Damages. 


A  verdict  of  $4,000  for  alleged  wrongful 

I  ejection  of  plaintiff  from  defendant's  train,  and 

fEd.  Note.— For  other  cases,  see  Officers,  Cent  i  his  arrest  and  detention  for  an  hour,  without  a 

Dig.  I  65;  Dec.  Dig.  ®=>43.  ^  showing  of  any  excessive  force  or  brutal  treat- 

For  other  definitions,  see  Words  and  Phrases,  I  ment  or  physical  injury,  even  if  plaintiff  was 

First  and  Second  Series,  De  Facto  Officer.]        i  not  drank  or  disorderly,  as  alleged,  was  in  ex- 

^        1^ 


«1« 


179  SOUTHWESTBBN  BEFOBTBB 


(Ky. 


cess  of  what  would  justir  compensate  him  for 
the  suffering  endured. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  14T8,  1483-1491 ;  Dec.  Die.  <&= 
382;  False  Imprisonment,  Cent.  Dig.  S|  110, 
113-115;   Dec.  Dig.  €=>36.] 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  "W.  C.  Cundlff  against  the  Cln- 
dnnati.  New  Orleans  &  Texas  Pacific  Rail- 
way Oompany  and  others.  Judgment  for 
plalntUT,  and  defendant  Hallway  appeals. 
Reversed. 

Nelson  D.  Bodes  and  Charles  H.  Bodes, 
both  of  Danville,  and  John  Galvln,  of  Cin- 
cinnati, Ohio,  for  appellant  Bobert  Hard- 
ing, 'of  DauYlUe,  Cbvles  Montgomery,  of 
Ijiberty,  and  Emmet  Puryear  and  John  W. 
RawUngs,  both  of  Danville,  for  appellee. 

NUNN,  J.  This  Is  an  appeal  from  a  judg- 
ment rendered  against  the  appellant  railway 
company,  Samuel  Morrow,  and  C.  N.  Mitchell 
in  favor  of  appellee  for  the  sum  of  $4,000. 
The  petiti(»i  (barges  that  the  railway  com- 
pany and  Its  servants,  the  codefendants, 
wrongfully,  maliciously,  and  forcibly  ejected 
him  from  its  train,  and  caused  him  to  be 
tak^i  by  other  railroad  servants  to  a  police 
station  at  Ludlow  and  there  locked  up.  The 
defendants  filed  separate  answers,  in  which 
they  alleged  that  Mitchell  and  Morrow  were 
officers  of  the  commonwealth,  and  not  serv- 
ants or  employes  of  the  railroad.  Mitchell 
and  Morrow  admitted  that  they  took  the  ap- 
pellee, Cundlff,  off  of  the  train  and  delivered 
blm  to  other  police  officers  at  I>udlow,  Ky., 
but  they  say  that,  acting  as  police  officers  of 
the  commonwealth,  they  arrested  him  be- 
cause he  was  drunk,  using  profane  language, 
and  behaving  In  a  disorderly  manner  on  the 
train.  They  claim  to  have  acted  in  good 
faith  and  upon  probable  cause,  and  without 
malice  toward  app^ee.  In  brief,  the  facts 
are  as  follows: 

Appellee  was  the  county  court  clerk  of 
Casey  county,  and  a  candidate  for  re-election. 
In  the  latter  port  of  August,  1913,  a  consid- 
erable number  of  men  from  Casey  and  sur- 
rounding counties  went  to  Cincinnati  on  a 
Simday  excursion.  Appellee  lived  at  Lib- 
erty, the  county  seat,  which  was  17  mhes 
from  Moreland,  the  nearest  station  on  ap- 
pellant's road.  In  company  with  many  oth- 
ers, they  left  liberty  on  Saturday  night 
about  11  o'clock,  and  drove  overland  in  order 
to  reach  Moreland  at  6  o'clock  Sunday  morn- 
ing, when  the  excursion  train  was  due. 
There  was  Jamaica  ginger  in  the  party  be- 
fore they  left  Liberty,  and  it  is  inferable  from 
the  record  that  on  the  road  to  Moreland,  and 
on  the  train  to  Cincinnati,  members  of  the 
party  were  drinking  intoxicants  of  some  kind, 
although  there  is  no  evidence  that  Cundlff 
partook  until  he  reached  Cincinnati.  Just 
why  he  went  to  Cincinnati  on  a  Sunday  ex- 
cursion is  not  a  necessary,  If  a  fair,  Inquiry. 
He  attempts  to  excuse  the  trip,  however,  by 


stating  that  hla  brothec^ln-law  lived  there, 
and  also  calls  attention  to  the  fact  that  a 
good  many  voters  from  his  county  were  go- 
ing, and  he  wanted  to  "electioneer"  with 
them.  He  admits  taking  several  drinks  of 
beer  in  Cincinnati,  but  does  not  fix  the  num- 
ber. His  friends  count  at  least  six  that  he 
drank.  How  many  of  these  are  in  addltloa 
to  those  admitted  by  Cundlff  the  record 
leaves  In  doubt  He  maintains,  however, 
that  he  was  not  drunk,  and  his  friends,  cer- 
tainly not  less  drunk,  corroborate  him.  Ac- 
cording to  his  story,  he  was  worn  out  by 
the  time  the  train  was  ready  to  leave  Cin- 
cinnati that  evening  at  6  o'clock,  and  quite 
naturally  his  party  were  at  the  station  a 
long  while — perhaps  an  hour — before  starting 
time.  Before  the  train  gates  were  opened 
they  made  one  or  more  trips  to  a  nearby  sa- 
loon, where  appellee  admits  taking  a  final 
glass  of  beer,  and  Waldon,  hla  closest  com- 
panion, bougtit  a  flask  of  brandy.  When  the 
gates  were  opened  they  got  aboard  the  train. 
It  consisted  of  14  cars.  Appellee  and  his 
companions  got  on  the  second  car  from  the 
rear  end.  It  was  August,  the  shed  was  close, 
the  crowd  was  large,  and  the  train  was  next 
to  a  stone  wall  where  the  sun  had  been  shin- 
ing all  day.  Of  course,  it  was  oppressive  in 
the  car,  ajid  from  these  circumstances  It  la 
easy  to  understand  how,  In  connection  with 
being  up  all  night  and  going  all  day  in  a 
pair  of  new  shoes,  appellee  felt  the  need 
of  rest  He  says  as  much,  and  Immediate 
ly  they  were  seated  he  put  up  his  hat, 
pulled  off  his  coat,  removed  his  collar,  on- 
buttoned  his  shut,  and  took  off  his  shoes. 
In  order  that  he  might  not  be  disturbed,  be 
gave  his  ticket  to  Waldon,  his  companion, 
with  request  that  he  hand  It  to  the  conduc- 
tor. Thus  relieved  and  so  clad,  he  went  to 
sleep.  He  never  knew  when  the  train  start- 
ed. In  fact,  the  first  thing  he  says  that  be 
did  know  was  when,  In  the  fifth  car  from  the 
engine,  Morrow  caught  him  by  the  collar  and 
Jerked  him  out  of  the  seat,  and,  with  the 
help  of  Mitchell,  marched  him  to  the  baggage 
car,  where  there  were  four  other  drunken 
passengers.  Cundlff  says  he  asked  Morrow: 
"What  is  the  matter?  What  have  I  done? 
What  are  you  doing?"  Morrow  replied:  "I 
am  an  officer."  Cundlff  says:  "I  am  clerk 
of  the  county  court"  To  which  Morrow  re- 
plied: "Go  on  there;  I  vrtll  take  care  of 
you."  When  the  train  reached  Ludlow,  Cvin- 
diff  and  the  other  men  In  the  baggage  car 
were  taken  off.  Cundiff  says  he  then  appeal- 
ed to  Morrow  for  release  on  the  ground  of 
politics  and  former  association  with  some  of 
Morrow's  relatives,  but  Morrow  was  obdu- 
rate. Cundiff  then  discovered  that  he  was 
without  coat,  collar,  hat,  or  shoes,  and  ask- 
ed for  time  to  go  aboard  to  get  them.  The 
train  was  held  while  Morrow  went  back  for 
them,  but  he  was  only  able  to  find  the  coat 
and  hat    Cundlff  and  the  baggage  car  outfit 
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were  delivered  into  the  bands  of  an  alleged 
police  officer  at  Ludlow,  while  the  other  men 
from  Casey  continued  their  Journey  home- 
ward. With  Cundlff  In  his  stocking  feet, 
tbey  were  marched  some  800  yards  to  the  po- 
lice station.  Cundlff  says  the  other  men  were 
put  in  a  cell,  but  they  left  him  out  in  the 
corridor  and  locked  him  up.  As  to  being 
locked  up  anywhere,  no  witness  supports  him, 
and  appellant's  witnesses  deny  it  The  may- 
or came  down  in  a  short  time  and  looked 
him  over,  and  said:  "I  find  no  fault  in  this 
man."  According  to  precedent,  ancient,  If 
not  honorable,  he  desired  to  wash  his  bauds 
of  the  affair  by  directing  his  release.  To 
this  Cundiff  demurred,  and  insisted  that  a 
charge  be  preferred,  and  a  day  fixed  for 
trial,  and  that  he  be  admitted  to  ball.  After 
some  argument  a  day  was  set,  and  CundUI 
prepared  an  appearance  bond  In  his  own 
band,  which  a  sympathizing  bystander  sign- 
ed. On  the  day  fixed  for  trial  CundlfC  ap- 
peared, the  case  was  heard,  attorney  for  the 
railroad  took  a  part,  and  CundlfC  was  ac- 
foitted. 

Three  of  CtmdllTs  companions  claim  to 
know  when  Morrow  arrested  him,  but  none 
of  them  followed  to  see  what  became  of  him. 
With  Gunditr,  they  occupied  seats  near  the 
end  of  the  car,  facing  each  other.  These 
men  testified  that  Cundiff  went  to  sleep  and 
never  moved  from  his  place  until  he  was  pull- 
ed oat  of  it  by  Morrow.  They  Insist  that  he 
was  not  drank  or  offensive  or  creating  any 
sort  of  disturbance.  Waldon,  his  closest  as- 
sociate, was  removed  to  the  baggage  car  soon 
after  Oondlff  was  taken  off,  and  he  Is  frank 
enough  to  say: 

"Yon  see  the  fact  of  the  business  is  when 
they  taken  Mr.  Cundiff,  you  know,  yon  see  I 
had  lost  sleep  all  night,  had  been  ap,  and  was 
wore  out  and  sleepy,  and  I  just  simply  laid 
down  snd  went  to  sleep.  Some  of  the  gentle- 
men jnst  taken  me  over  in  the  baggage  car,  and 
I  slept  in  there,  and  then  I  went  back  to  my 
car." 

He  explains  that  all  his  brandy  was  gone 
when  he  returned. 

Morrow  testlSed  that  he  first  saw  Cundiff 
and  Waldon  together  that  evening  as  they 
came  through  the  station  gate  "walking  and 
staggering  along  down  the  train."  They  got 
aboard  the  twelfth  car;  that  Is,  the  second 
from  the  rear.  Morrow  was  acting  as  a  po- 
lice officer  (whether  rightfully  so  la  another 
qnestlcm).  The  whole  length  of  the  train  was 
his  beat  He  nest  saw  Cundiff  out  In  the 
aisle  near  the  middle  of  the  car.  A. man  was 
trying  to  get  by  him.  Cundiff  was  making 
secret  order  signs,  and,  not  receiving  a  prop- 
er response,  remarked  that  any  man  that  did 
not  belong  to  his  secret  order  "la  a  ^^-^ 
fool."  Morrow  caught  htm  by  the  shoulder 
and  told  him  he  was  an  officer,  and  cautioned 
him  of  the  presence  of  ladles,  and  asked  him 
to  take  his  seat  and  get  out  of  the  way.  Cun- 
diff wanted  to  talk  to  blm  about  his  secret 
order,  and,  upon  receiving  Information  that 
Morrow  did  not  belong,  expressed  the  opln- 


-,  you  have  lost  the  best 


ion:     "Well,  - 

years  of  year  life."  Morrow  shoved  Mm 
down  In  the  seat  and  went  on  to  the  rear  of 
the  train.  Coming  back  In  three  or  four  min- 
utes, he  found  him  two  cars  ahead,  where 
he  was  falling  over,  and  making  signs  to,  an 
old  gentleman.  He  was  advising  the  old 
man,  with  some  profanity,  to  "Join  as  soon 
as  possible."  Morrow  warned  him  that  if  he 
did  not  sit  down  and  keep  quiet  he  would 
have  to  arrest  him.  Morrow  went  on  to  the 
front  of  the  train,  and  then  made  another 
round  trip  without  encountering  Cundiff. 
On  his  next  trip  he  found  Cundiff  in  the  fifth 
car  from  the  engine,  seated,  and  cursing  be- 
cause he  could  not  find  a  member  of  his  se- 
cret order  on  tbe  train.  Morrow  then  arrest- 
ed him,  and  deputized  Mitchell,  a  railroad 
employ^,  to  take  him  to  the  baggage  car. 
Morrow  thus  described  his  appearance: 

"He  didn't  have  any  coat,  and  his  shirt  was 
open.  His  person  was  exposed.  He  did  not 
look  like  he  had  comlied  his  head  for  some  time. 
His  hair  was  stringing  around  his  face.  The 
smell  of  beer  was  strong  on  bis  breath,  •  •  * 
and  bis  shirt  tail  was  out." 

Mitchell,  the  old  man,  and  other  passen- 
gers corroborate  Morrow  in  many  of  these 
details,  and  it  is  established  beyond  contro- 
versy that  the  arrest  occurred  in  the  fifth 
car  from  the  engine. 

Reversal  is  asked  on  several  grounds:  (1) 
Morrow  acted  as  a  police  officer  of  the  com- 
monwealth, and  Mitchell  was  his  deputy,  and 
the  court  erred  in  rejecting  evidence  tend- 
ing to  show  Morrow's  power  so  to  act  and 
deputize  Mitchell^  (2)  the  court  erred  in 
giving  an  Instruction  authorizing  the  re^ 
covery  of  punitive  damages;  (3)  tbe  verdict 
Is  excessive. 

[1]  Appellant  offered  to  prove  that  Morrow 
was  a  railroad  policeman,  appointed  and 
commissioned  by  the  Governor  of  Kentuckj; 
In  June,  1906,  and  that  <m  July  3,  1907,  he 
qualified  to  act  as  such  by  taking  the  oath 
of  office  and  executing  bond  to  the  common- 
wealth under  the  provisions  of  section  779a, 
Kentucky  istatutes.  The  court  ruled  that  the 
evidence  offered  was  incompetent  The  point 
was  saved  by  avowal  to  the  above  effect  The 
statute  referred  to  provides  that  rallroai} 
corporations  may  apply  to  the  Governor  and 
have  certain  designated  persons  appointed 
and  commissioned  to  act  as  policemen,  with 
powers  of  sheriffs  or  constables  upon  trains 
and  about  depots.  Any  person  so  appointed 
shall  qualify  in  the  county  of  his  residence 
by  executing  bond  with  good  security  and 
taking  and  subscribing  to  the  oath  of  office 
required  by  tbe  Constitution.  These  facts 
must  be  indorsed  upon  his  commission.  Cer- 
tified copy  of  the  commission,  together  with 
tbe  indorsements  thereon,  shall  be  recorded 
in  the  county  court  clerk's  ofilce  of  every 
county  in  which  it  is  intended  the  policeman 
shall  act  The  policeman  is  subject  to  all 
the  liabilities .  of  sheriffs  and  constables 
and  for  which  the  raret?  on  the  bond  Is 
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responsible.  The  compensation  of  such  po- 
liceman La  paid  by  the  railroad  at  whose 
Instance  be  was  appointed,  and  is  fixed  by 
agreement  between  tbem.  When  the  railroad 
deems  that  his  services  are  no  longer  requir- 
ed, it  may  file  notice  to  that  effect  in  the  sev- 
eral counties  where  his  commission  is  record- 
ed, and  thereupon  his  right  to  act  as  police- 
man shall  cease. 

There  is  nothing  in  the  case  to  show  that 
the  conductor  or  other  employes  of  the  rail- 
road caused  Morrow  to  arrest  or  eject  Gun- 
dlff  from  the  train.  He  acted  upon  his  own 
initiatire.  Whether  he  was  a  servant  of  the 
railroad  to  the  extent  that  the  railroad 
would  be  answerable  for  his  conduct  it.  In 
fact,  he  had  been  lawfully  commissioned  and 
qualified  to  act  as  railroad  policeman  Is  a 
Question  not  presented  by  this  record.  We 
have  reached  the  conclusion  that  be  was  not 
authorized  to  make  the  arrest  by  virtue  of  the 
commission  Issued  to  him  by  the  Governor: 
<1)  He  failed  to  qualify  within  the  time  re- 
quired by  law  ;  (2)  his  term  of  office  had  ex- 
pired when  he  made  the  arrest  His  commla- 
siun  was  issued  on  June  22,  1906.  Pulaski 
was  the  county  of  his  residence,  and  he  there 
took  the  oath  of  office  and  executed  bond  on 
July  3,  1907.  Certified  copies  of  the  com- 
mission and  qualification  were  subsequently 
recorded  in  Kenton  county,  where  the  arrest 
was  made.  Section  236  of  the  Constitution 
provides  that  the  General  Assembly  shall  by 
law — 

"prescribe  the  time  when  the  several  officers 
authorized  or  directed  by  this  Constitution  to 
be  elected  or  appointed  shall  eoter  upon  the 
duties  of  their  respective  offices,  except  where 
the  time  is  fixed  by  this  Constitution."^ 

In  compliance  with  this  constitutional  re- 
quirement, section  3755  of  the  Kentucky  Stat- 
utes  was  enacted,  and  is  as  follows: 

"If  the  official  bond  is  not  given,  and  the  oath 
of  office  taken  on  or  before  the  day  on  which 
the  term  of  office  to  which  a  person  has  been 
elected  begins,  or  in  cases  of  persons  appointed 
to  office  within  80  days  after  such  person  has 
received  notice  of  his  appointment,  the  office 
shall  be  considered  vacant,  and  be  shall  not  be 
re-eligible  thereto  for  two  years." 

Tbe  avowal  does  not  show  when  Morrow 
received  notice  of  his  appointment.  In  view 
of  the  lapse  of  more  than  a  year  between  the 
date  of  his  commission  and  the  time  of  his 
qualification,  we  think  the  date  of  notice 
should  have  been  avowed  in  order  to  render 
the  evidence  competent.  This  lapse  of  time, 
unexplained,  amounted  to  such  an  unreason- 
able delay  as  to  raise  the  presumption  that 
he  did  not  execute  the  bond  and  take  the 
oath  of  office  within  thirty  days  after  be  re- 
ceived notice  of  his  appointment.  Therefore 
we  must  hold  that  the  ofllce  was  made  va- 
cant and  he  rendered  himself  ineligible  there- 
to for  two  years. 

[2J  The  arrest  was  made  In  August,  1913, 
more  than  seven  years  after  his  aippoint- 
ment  and  more  than  six  years  after  his  at- 
tempted qualification.  Under  the  Constitu- 
tion, bis  term  of  office  was  four  years.     It 


follows,  therefore,  that  it  bad  expired  when 
the  arrest  was  made,  assuming  that  he  ever 
was  legally  qualified  to  make  the  arrest 
Legislative  authority  to  <  create  this  office 
comes  from  sections  93  and  107  of  tbe  Con- 
stitution, which  are  as  follows: 

"Sec.  93.  Inferior  and  state  officers,  not  specif- 
ically provided  for  in  this  Constitution,  may  be 
appointed  or  elected,  in  such  a  manner  as  may 
be  prescribed  by  law,  for  a  term  not  exceeding 
four  years,  and  until  their  successors  are  ap- 
pointed or  elpcted  and  qualified." 

"Sec.  107.  The  General  Assembly  may  provide 
for  the  election  or  appointment,  for  a  term  not 
exceeding  4  years,  or  such  other  county  or  dis- 
trict ministerial  and  executive  officers,  as  ma;, 
from  time  to  time,  be  necessary." 

It  win  be  noticed  that  section  779a  la  si- 
lent as  to  the  length  of  time  that  a  railroad 
policeman  shall  hold  his  office,  except  the 
fact  that  It  may  be  terminated  at  the  pleas- 
ure of  tbe  railroad  at  whose  instance  tbe 
appointment  was  made.  But  tbe  failure  of 
the  Legislature  to  fix  a  term  not  longer  than 
four  years  does  not  of  itself  render  the  act 
unconstitutional. 

"In  construing  statutes,  the  courts  will  never 
adopt  a  construction  that  makes  them  violate 
the  Constitution,  if  any  other  is  susceptible  from 
their  words."  Standard  Oil  Co.  v.  Common- 
wealth, 119  Ky.  75,  82  S.  W.  1020,  2«  Ky. 
Law  Bep.  965;  Render  v.  City  of  Loaisville, 
142  Ky.  409, 134  S.  W.  458.  32  L  R.  A.  (N.  S.) 
530;  Commonwealth  v.  Hodges,  137  Ky.  233, 
125  S.  W.  689;  Commonwealth  v.  Tntemational 
Harvester  Co.,  181  Ky.  661,  115  S.  W.  703, 133 
Am.  St.  Rep.  256. 

Agreeable  to  this  mie  of  construction,  and 
as  applied  in  the  case  of  Sinking  t^ind  Com- 
missioners V.  George,  104  Ky.  260.  47  S.  W. 
779,  84  Am.  St.  Rep.  454,  we  hold  that  the 
Legislature  intended  to  create  an  office  for 
the  term  permitted  by  the  Constitution— 
that  is,  four  years — and  no  more.  In  that 
case  the  court  bad  under  consideration  ao 
act  of  the  Legislature  creating  a  board  of 
penitentiary  commissioners.  Tbe  board  con- 
sisted of  three  members  holding  office,  one 
for  a  term  of  two  years,  one  for  four,  and 
the  other  for  six  years.  George  was  elected 
for  the  six-year  term.  Tbe  constitutionaUty 
of  the  act  was  attacked  on  the  ground  that 
an  office  had  been  created  for  a  term  longer 
than  four  years.  The  court  held  the  act  cmi- 
stitutional,  but  limited  George's  term  of  of- 
fice to  four  years.  We  quote  from  the  opin- 
ion: 

"As  the  General  Assembl:^  expressed  a  willing- 
neas  that  one  of  the  commissioners  should  hold 
for  two  years  longer  than  the  Constitution  per- 
mits, it  IS  certainly  reasonable  to  conclude  that 
it  was  tite  will  of  that  body  that  tbe  commis- 
sioners sfaould  hold  for  four  years,  as  this  term 
is  necessarily  included  in  the  longer  one  which 
it  fixed.  To  hold  the  act  void  in  so  far  as  it 
makes  the  term  six  years,  instead  of  four,  still 
the  balance  of  the  act  is  complete  and  enforce- 
able. •  •  •  The  General  Assembly  has  not 
only  shown  a  willingness  that  tbe  terms  shall  be 
as  much  as  four  years,  but  that  they  shall  be 
six.  If  the  unconstitutional  portion  of  an  act 
can  be  stricken  out,  and  that  which  remains  is 
complete  in  itself,  and  capable  of  being  executed 
in  accordance  with  the  apparent  legislative  in- 
tent, wholly  independent  of  that  which  is  reject- 
ed, it  must  be  sustained.    When  that  part  of  tbe 
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act  whirh  adds  two  years  to  the  constitutional 
term  of  four  years  is  rejected,  there  will  be  three 
commissioners,  one  of  whom  shall  hold  for  a 
term  of  two  years,  and  two  for  a  term  of  fonr 
Tears  each,  and,  in  the  language  of  the  act,  hold 
until  ttae^  snccessors  are  elected  and  quali- 
fied.'" 

[31  Arguing  that  Morrow  was  lawfully 
qnallfled  in  the  first  place,  appellant  con- 
tends that,  under  section  93  of  the  Constitu- 
tion, he  was  lawfully  acting  as  policeman, 
although  the  four-year  term  had  expired,  be- 
cause,  as  it  says,  no  successor  had  been  ap- 
pointed or  qualified  to  take  his  place.  We 
do  not  consider  this  reasoning  sound  for  two 
reasons:  First,  the  avowal  is  ladcing  in  that 
regard;  and  in  the  next  place,  the  statute 
shows  that  no  such  thing  as  succession  in  this 
office  was  contemplated.  When  the  term  of 
office  of  a  railroad  policeman  expires,  wheth- 
er by  operation  of  law  or  at  the  will  of  the 
railroad,  the  office  he  held  ceases  with  the 
officer.  When  another  Is  appointed,  he  does 
not  take  it  as  successor  to  any  one. 

[4.  (]  Neither  can  It  be  said  that  Morrow 
was  a  de  facto  officer.  Nor  did  the  railroad, 
responsible  for  his  am>olntment,  have  the 
right  to  80  regard  him.  It  was  incumbent 
upon  the  railroad  to  see  or  know  that  he 
had  qualified  to  act  as  an  officer  de  Jure  be- 
fore he  be  given  employment  on  its  trains. 

"When  an  oflicer  is  called  upon  to  justify  an 
illefral  arrest,  and  he  relics  upon  his  official  ca- 

gacify,  it  is  usually  considered  necessary  that 
e  should  prove  not  only  that  he  was  an  act- 
ing oflicer,  but  that  he  was  an  ofBcer  in  truth 
and  riirht,  duly  commissioned  and  qualified  to 
act  aa  such."    2  R.  C.  L.  490. 

[I]  Morrow  not  being  a  public  officer,  his 
summons  to  Mitchell  to  aid  in  keeping  Cun- 
dlir  In  custody  does  not  relieve  Mitchell  of 
responsibility. 

"E^ver7  citizen  ia  bound  to  assist  a  known  pub- 
lic officer  in  making  an  arrest,  when  called  upon 
to  do  so.  •  •  *  According  to  the  better  con- 
tddered  authorities,  private  persons  may  respond 
to  the  call  of  a  known  officer  without  waiting 
for  information  as  to  the  offense  which  the 
criminal  has  committed  and  without  pausing  to 
inquire  into  the  regularity  of  the  process;  and 
whoever  in  good  fnith  renders  assistance  and 
obeys  the  orders  and  directions  of  a  known  pub- 
lic officer  in  response  to  a  call  for  assistance  is 
protected  in  making  arrest,  although  the  officer 
may  be  acting  wrongfully  and  may  be  person- 
ally liable  for  the  false  arrest"    2  B.  C.  L.  491. 

Bat  where  the  party  making  the  arrest  Is 
not  a  known  officer,  but  only  assumes  to  act 
in  that  particular  case  by  special  appoint- 
ment, persons  aiding  the  supposed  officer  are 
bound  to  know  whether  he  has  authority  to 
make  the  arrest  or  not,  and  in  case  he  Is  a 
trespasser  for  want  of  authority,  those  aiding 
him  are  also  liable.  Dietrichs  v.  Schaw,  43 
Ind.  177.  See,  also,  note  Tyron  v.  Pingree 
(Mich.)  67  Am.  St  Rep.  421. 

[71  Section  3755,  Kentucky  Statutes,  supra, 
prescribing  the  time  In  which  an  officer  shall 
qualify.  In  express  terms  vacates  the  office 
for  failure  to  comply  therewith.  The  rail- 
road Is  not  In  the  position  of  a  third  party 
who  niay  claim  that  the  acts  of  a  de  facto 
officer  art)  valid  as  to  them.    The  railroad  Is 


resix>n8ible  for  his  claim  of  such  right,  and 
whatever  steps  he  takes  under  such  claim 
of  right  are  taken  at  their  peril. 

The  instructions  authorized  the  jury  to  find 
for  Cundiff  such  damages  as  would  reason- 
ably and  fairly  compensate  him  for  the  mor- 
tification and  humiliation  he  experienced  in 
being  arrested  and  evicted  from  the  train, 
if  it  was  done  wrongfully  and  without  proI>- 
able  cause.  In  their  discretion,  they  were 
also  authorized  to  award  punitive  damages. 
If  they  believed  the  defendants  acted  mali- 
ciously and  with  a  reckless  and  wanton  in- 
difference to  CundUTs  rights  as  a  passenger 
on  the  train. 

[I]  Appellant's  cunnsel  at  the  trial  asked 
Morrow  If  at  the  time  he  arrested  Cundiff 
he  believed  In  good  faith  that  he  had  a  right 
to  make  the  arrest  The  court  sustained  an 
objection  to  this  question,  and  appellant  ex- 
cepted and  avowed : 

"That  the  witness,  if  permitted  to  answer, 
would  state  that  he  believed  in  good  faith  and 
honestlv  ttuit  he  was  entitled  to  do  that  for  the 
protection  of  the  women  and  children  and  other 
passengers  od  board  the  train  against  drunken 
and  disorderly  persons." 

We  tlilnk  this  evidence  would  have  been 
competent  had  Cundiff  made  out  a  case  war- 
ranting an  instruction  on  punitive  damages. 
Where,  at  best,  the  evidence  Justifies  recovery 
of  compensatory  damages  only,  this  evidence 
as  to  motive  is  not  proper. 

[I]  However,  we  feel  that  It  was  error  to 
give  an  Instruction  on  punitive  damages. 
The  elements  of  unnecessary  force  and  op- 
pression are  wanting.  There  was  nothing  in 
the  conduct  of  Morrow  and  Mitchell  that 
can  be  considered  as  a  wanton  or  reckless 
disregard  of  Cundlff's  rights  as  a  passenger. 
Neither  was  their  manner  or  language  in- 
sulting. On  another  trial  the  court  will  omit 
the  instruction  on  punitive  damages.  L.  A 
N.  R.  Co.  V.  Scott,  141  Ky.  538,  133  S.  W.  800, 
34  L.  R.  A.  (N.  S.)  206,  Ann.  Cas.  1912C.  547; 
U  &  N.  R,  Co.  V.  Ballard,  88  Ky.  159,  10  S. 
W.  429. 10  Ky.  Law  Rep.  735,  2  L.  B.  A.  694 ; 
Memphis  v.  Nagel,  97  Ky.  9,  29  S.  W.  743,  16 
Ky.  Law  Rep.  748 ;  Southern  By.  v.  Hawkins, 
121  Ky.  415,  89  S.  W.  258,  28  Ky.  Law  Rep. 
364 ;  13  Cyc.  109.  See  cases  cited  Hobson  on 
Instructions,  i  176. 

[tO]  We  are  also  of  opinion  that  the  dam- 
ages allowed  are  excessive,  even  If  It  be  con- 
ceded that  Cundiff  was  not  drunk  or  disor^ 
derly,  and  that  his  arrest  and  eviction  were 
wrongful.  Proof  of  these  facts  yvould  only 
entitle  him  to  compensatory  damages  for  the 
humiliation.  Nothing  Is  shown  In  the  way 
of  excessive  force  or  brutal  treatment  He 
was  detained  at  the  police  station  for  only 
an  hour.  No  physical  injury  was  inflicted. 
We  are  of  opinion  that  the  damages  award- 
ed are  In  excess  of  what  would  Justly  com- 
pensate him  for  the  suffering  endured. 

In  the  case  of  Schneider  r.  McGlll.  64  S. 
W.  886,  23  Ky.  Law  Bep.  687,  one  McGlIl, 
the  cderk  at  a  primary  election,  was  arrested 
by  a  police  officer  for  breach  <tf  the  peace 
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that  had  not  been  committed.  McGUl  was 
Imprisoned  for  about  three  hours.  In  a  cMl 
action  against  the  policeman  for  false  arrest 
and  Imprisonment  the  Jury  awarded  McGill 
$4,000.  lu  holding  that  such  a  verdict  was 
clearly  ezcesslTe  this  court  said: 

"We  are  also  of  opinion  that  the  amount  of 
the  verdict  is  excessive,  so  much  so  as  of  itself 
to  authorize  a  reversal.  The  proof  shows  that 
appellee  was  charged  with  an  ordinary  misde- 
meanor when  arrested,  and  wag  kept  in  custody 
only  about  three  hours,  and  suffered  no  unusual 
indignity  an'd  no  violence.  We  have  found  no 
case  where  a  judgment  for  $4,000  for  false  im- 
prisonment for  only  a  few  hours  has  ever  been 
sustained ;  on  the  contrary,  we  find  many  cases 
where  verdicts  for  less  amounts  have  been  held 
excessive." 

The  cases  referred  to  below  Involve  ques- 
tions somewhat  similar  to  this,  and  verdicts 
in  smaller  sums  than  in  the  case  at  bar  were 
held  to  be  excessive:  In  C,  N.  O.  &  T.  P. 
Ey.  Oo.  V.  Carson,  145  Ky.  81,  140  S.  W.  71, 
f400;  in  Southern  Ry.  v.  Hawkins,  121  Ky. 
415,  89  S.  W.  258,  28  Ky.  Law  Rep.  364,  $1,- 
000;  in  L.  &  N.  v.  Breckinridge,  99  Ky.  1, 
84  S.  W.  702,  $500 ;  in  Ll  &  B.  Ry.  v.  Lyons, 
104  Ky.  23,  46  S.  W.  209,  20  Ky.  Law  Rep. 
516,  $260 ;  In  L.  A  N.  V.  Fish,  127  S.  W.  619, 
43  L.  R.  A.  (N.  S.)  584,  $500;  and  In  Camden 
Interstate,  etc.,  v.  Frazler,  97  S.  W.  776,  30 
Ky.  Law  Rep.  186,  $500. 

Judgment  reversed. 


PROCTER  V.  TUBE  et  al 

fCourt  of  Appeals  of  Kentucky.     Nov.  11, 

1916.) 

1.  JuBT  €=»13— Tbial  ^=»374  —  Rroirr  to 
Tbiai,  bt  Jubt— Lkoal  Issues  in  Equita- 
BLK  Action. 

Where  a  distinct  legal  issue  is  made  in 
an  equitable  action,  either  party  has  the  right 
to  have  such  Issue  decided  by  a  jury,  the  ver- 
dict of  which  cannot  he  set  aside,  imless  fla- 
grantly against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  »  35-S3;  Dec.  Dig.  €=»13;  Triaij  Cent. 
Dig.  {  884;    Dec  Dig.  <8=»374.] 

2.  JUBT  «=»25— Demand— Time  fob. 

The  right  to  a  jury  trial  as  to  legal  issues 
in  an  equitable  action  depends  upon  whether  tlie 
application  is  seasonably  made. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  Si  154-173 ;   Dec  Dig.  <S=»25.] 

3.  Jubt  9=>25— Deuand— Time  fob. 

The  application  for  the  submission  of  le- 
gal issues  to  a  jury  in  an  equitable  action  must 
be  made  when  the  answer  is  filed,  or  within  a 
reasonable  time  thereafter. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  IS  154-173 ;    Dec.  Dig.  <s=>25.] 

4.  Jubt  ®=325 — Demand — Seasonable  Mak- 

INO— DlSCKETION. 

What  is  a  reasonable  time  for  a  party  to  an 
equitable  action  to  apply  for  a  jury  trial  as  to 
legal  issues  is  a  matter  within  the  sound  dis- 
cretion of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent. 
Dig.  §S  164-173;   Dec  Dig.  «=>25.] 
6.  Jubt  e=>25— Trial  <S=>374  —  Submission 
or  Issues  to  Jubt— Dibbeoabd  or  Find- 
ings. 

Where,  in  an  eauitable  action  involving  le- 
gal issues,  the  defendant  waited  several  months. 


after  the  filing  of  answer  and  imtil' after  the 
case  had  been  referred  on  his  motion  to  a  com- 
missioner to  hear  evidence  and  settle  acconnts, 
before  applying  for  a  jory  trial  as  to  the  Itgti 
issues,  such  application  was  too  late,  and  it 
was  an  abuse  of  discretion  on  the  part  of  tiu 
trial  court  to  order  a  jury  trial,  since  a  litigant 
may  not  speculate  on  the  chances  of  securing  a 
favorable  report'  from  a  commissioner,  and  tb< 
findings  of  the  jury  erroneously  impaneled  on 
the  application  could  be  disregarded  by  tbe  chan- 
cellor m  determining  the  disputed  questions  q{ 
fact. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |§  154-173;  Dec  Dig.  rg=.25;  Trial,  Cent 
Dig.  i  884 ;   Dec.  Dig.  <S=»374.] 

Appeal  from  Circuit  Court,  Warren 
County. 

Action  by  R.  W.  Stanton  against  B.  F. 
Procter,  who  filed  an  answer  and  cross-ijetl- 
tlon,  making  J.  M.  Tubb  a  party.  Judgment 
for  Stanton  against  Procter  and  for  the  lat- 
ter against  Tubb.  Procter  appeals.  Af- 
firmed. 

B.  F.  Procter,  of  Bowling  Green,  for  appel- 
lant. Rodes  &  Wallace,  of  Bowling  Green, 
for  appellees. 

CLAY,  C.  Plaintiff,  R.  W.  Stanton,  sned 
defendant,  B.  F.  Procter,  to  recover  the  sum 
of  $84.50  for  84^  days'  work  at  $1  per  day 
and  the  stub  of  $96.66  for  161  bushels  of 
corn  at  60  cents'  per  bushel  furnished  to  tbe 
defendant,  and  for  the  further  sum  of  55 
cents  advanced  to  the  defendant  to  pay 
freight  Plaintiff  admitted  an  indebtedness 
on  his  part  of  $58.38  for  supplies  famished 
him  by  defendant,  and  asked  judgment  for 
$123.27.  Defendant  Procter  filed  an  answer, 
cross-petition,  and  counterclaim,  making  one 
J.  M.  Tubb  a  party.  He  denied  tbe  allega- 
tions of  Stanton's  petition  and  set  op  a  con- 
tract, dated  December  26,  1911,  by  the  terms 
of  which  both  Stanton  and  Tubb  rented  de- 
fendant's Forrest  farm  and  agreed  to  culti- 
vate not  less  than  10  acres  in  tobacco  and 
not  less  than  2  acres  in  strawberries,  and  to 
build  a  bam  on  the  form.  Defendant  alleged 
that  all  the  work  done  by  Stanton  was  done 
under  this  contract,  and  he  had  no  agreeuienc 
with  Stanton  by  which  he  was  to  pay  him 
for  work  done  on  the  Woods  farm,  anotber 
farm  owned  by  defendant.  Defendant  fur- 
ther set  up  a  note  for  $100,  executed  by  Stan- 
ton and  Tubb  to  him  and  indorsed  to  the 
American  National  Bank  and  secured  by 
mortgage  on  two  mules  and  a  wagon'  owned 
by  Tubb,  and  asked  that  the  bank  interplead 
and  assert  its  claim.  Defendant  also  plead- 
ed a  partnership  between  him  and  Tubb,  by 
which  Tubb  was  to  ap&tnte  defendant's 
dairy,  and  asked  a  settlement  of  the  partner- 
ship account.  It  appeared  that  the  $100 
note  owned  by  tbe  bank  was  subject  to  a 
credit  of  $22.36.  The  commissioner  reported 
In  favor  of  Stanton,  but  allowed  Procter  a 
credit  for  $58.38  for  supplies  furnished  Stan- 
ton, and  of  on,e-half  of  the  balance  of  tbe 
$100  note,  amounting  to  $3&82.    The  commls- 
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.  sloner  r^orted  tjtiat  be  was  unable,  from  the 
evidence  before  blm,  to  settle  the  dairy  part- 
nership, but  that  after  charging  Tubb  with 
one-half  of  the  balance  due  on  the  American 
National  Bank  note  and  the  other  items,  and 
allowing  him  certain  credits,  Tubb  was  still 
indebted  to  Procter.  On  final  hearing  the 
chancellor  gave  Judgment  in  favor  of  Stanton 
for  $83.90.  He  further  adjudged  that  Procter 
should  recover  of  Tubb  the  sum  of  $112.61. 
Procter  appeals. 

The  principal  issues  between  Stanton  and 
Procter  are:  (1)  The  value  of  the  corn  which 
Stanton  furnished  Procter ;  (2)  was  the  rent 
contract  of  December  26, 1011,  abrogated  by 
the  parties?  (3)  did  Procter  employ  Stanton 
to  work  on  the  Woods  farm  at  $1  per  day, 
and,  If  80^  how  many  days  did  Stanton  work? 

It  appears  that  Tubb  bought  some  oats 
and  reuted  a  meadow  from  R.  R  Procter  for 
the  price  of  $150.  The  contract  made  by 
Tubb  with  Procter  recites  that  the  considera- 
tion was  to  be  deducted  from  the  rent  note 
executed  by  B.  E.  Procter  to  B.  F.  Procter. 
The  principal  issue  between  Tubb  and  Proc- 
ter is  whether  or  not  Tubb  was  to  pay  one- 
half  of  the  $150. 

This  case  was  originally  brought  at  com- 
mon law.  The  equitable  Issues  were  intro- 
duced into  the  case  by  defendant  Procter. 
By  agreement  of  the  parties,  the  case  waa 
transferred  to  the  equitable  docket  On  May 
Q,  1913,  on  motion  of  defendant  and  by  agree- 
ment of  the  parties,  the  cause  was  referred 
to  the  master  commissioner  to  settle  the  ac- 
counts and  claims  between  Procter,  Stanton, 
and  Tubb.  The  evidence  was  heard  during 
the  summer  of  1913,  and  on  October  20,  1913, 
the  commissioner  filed  his  report,  deciding 
the  issues  of  fact  in  favor  of  Stanton,  and 
the  issue  whether  or  not  Tubb  was  liable  for 
one-half  of  the  oats  purchased  and  meadow 
leased  from  R.  E.  Procter  in  favor  of  Tubb. 
Thereupon  Procter  filed  excepti<Hi8  to  the 
commissioner's  report.  On  November  1,  1913, 
Procter  moved  the  court  to  transfer  the 
cause  to  the  common-law  docket  for  a  Jury 
trial  on  the  above  issues  of  fact  This  mo- 
tion was  sustained  on  November  8,  1913. 
The  trial  before  the  Jury  resulted  in  a  find- 
ing In  fiiTOr  of  Procter  on  the  issues  of  fact 

[1-4 J  In  rendering  Judgment  in  the  case, 
the  chancellor  disregarded  the  findings  of  the 
Jnry.  Defendant  Procter,  Insists  that  the 
diancellor  had  no  right  to  disregard  the  find- 
ings of  the  Jury,  unless  flagrantly  against  the 
evidence.  It  may  be  conceded  to  be  the  rule, 
where  a  dl&tlnct  legal  issue  Lb  made  in  an 
equitable  action,  either  party  has  the  right 
to  have  such  issue  decided  by  a  Jury,  and  the 
verdict  cannot  be  set  aside  unless  flagrantly 
against  tlie  evidence.  Hill  v.  Phillips'  Adm'r, 
S7  Ky,  168,  7  8.  W.  917,  10  Ky.  Law  Rep. 
81.  Howev«r.  the  right  to  a  Jury  trial  de- 
pends on  whether  or  not  application  there- 
for Is  seasonably  made.    It  is  generally  held 


that  the  application  must  be  made  when  the 
answer  is  filed,  or  within  a  reasonable  time 
thereafter,  and  what  Is  a  reasonable  time  is 
a  matter  within  the  sound  discretion  of  the 
trial  court.  Pritto  v.  Klrdidorfer,  136  Ky. 
643,  124  S.  W.  882;  Blackburn  v.  Simpson, 
144  Ky.  503,  139  S.  W.  758;  Lewis  v.  Helton, 
144  Ky.  595,  139  S.  W.  772;  Harmon  v. 
Thompson,  119  Ky.  528,  84  S.  W.  569,  27  Ky. 
Law  Rep.  181. 

[t]  In  the  present  case  the  Issues  were 
completed  in  the  spring.  The  case  was  then 
referred  to  the  master  commissioner  to  bear 
evidence  and  adjust  the  accounts  of  the  par- 
ties. The  evidence  was  heard,  and  he  filed 
his  report  on  October  20,  1913,  deciding  the 
disputed  Issues  in  favor  of  Stanton  and  Tubb. 
The  Oode  does  not  contemplate  that  a  party 
shall  have  the  right  to  have  questions  of 
fact  decided  by  both  the  commissioner  and 
the  Jnry.  Certainly,  he  cannot  take  his 
chances  on  the  action  of  the  commissioner 
and,  in  case  of  an  adverse  decision,  claim  the 
right  to  have  a  Jury  trial.  As  defendant's 
application  for  a  Jury  trial  was  not  made 
until  several  months  after  tals'  answer  was 
filed  and  until  after,  on  his  motion,  the  case 
bad  been  referred  to  the  commissioner  to 
hear  evidence  and  to  settle  the  accounts  be- 
tween bim  add  bis  adversaries,  and  an  un- 
favorable report  bad  been  filed  by  the  com- 
missioner, we  conclude  that  it  was  an  abuse 
of  discretion  on  the  part  of  the  trial  court 
to  order  a  Jury  trial.  As  the  Jury  trial  was 
ordered  when  defendant  had  manifestly 
waived  his  right  thereto,  and  was  therefore 
erroneously  ordered,  we  conclude  that  the 
chancellor  did  not  err. in  ignoring  the  find- 
ings of  the  Jury  and  in  determining  himself 
the  disputed  guesitlons  of  fact  That  belijg 
true,  the  only  question  for  us  to  determine  Is 
whether  or  not  his  findings  are  correct.  Of 
this  there  can  be  no  doubt,  since  they  ac- 
cord with  the  weight  of  the  evidence. 

Judgment  affirmed. 


TAIiBOTT  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Nov.  11, 
1915.) 

Infants  «s»18— Jttvxnilb  DELiNquENTs— Ju- 

BISUIOTION       ©F       COUBXa  —   "DBLIM  QUINT 

.  Guild." 

Under  Ky.  St  f  331e,  defining  a  "delin- 

Sient  child,"  and  giving  the  county  courts  ex- 
usive  jurisdiction  in  all  cases  thereunder,  by 
subsection  .5  providing  that  when  any  delia- 
quent  child  is  arrested,  he  shall  be  taken  di- 
rectly before  a  county  court,  and,  if  taken  be- 
fore a  justice  or  magistrate,  It  shall  be  the  duty 
of  such  justice  or  magistrate  to  transfer  the 
case  to  the  county  court  the  circuit  court  had 
no  jurisdiction  to  try  and  convict  a  boy  of  16 
arrested  on  a  police  justice's  warrant  for  mali- 
cious cutting,  who  had  never  been  brought  before 
a  comity  court,  and  its  want  of  jurisdiction 
might  be  relied  upon  as  a  ground'  for  reversal, 
though  not  questioned  in  the  circuit  court, 
though,  where  the  circuit  court  takes  jurisdic- 
tion,  defendant   on   dismissal,    is   not   exempt 
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from  apprehension  before  the  county  court,  nor 
will  proceedings  in  the  circuit  court  bar  like 
proceedings  in  that  court  on  transfer  from  the 
county  court. 

lEd.  Note. — For  other  casea,  see  Infants,  Cent. 
Dig.  i  18;   Dec.  Dig.  <g=»18. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  JSeries,  Delinquent  Child.] 

Appeal  from  Circuit  Court,  Daviess  County. 

Sam  Talbott  was  convicted  of  malicious 
cutting,  and  he  appeals.  Reversed,  with  di- 
rections. 

Louis  I.  Igleheart  and  T.  W.  Jett,  both  of 
Owensboro,  for  appellant.  James  Garnett, 
Atty.  Uen.,  and  Chas.  H.  Morris,  Asst.  Atty. 
tien.,  for  Uie  Commonwealth. 

CARROLL.,  J.  The  appellant,  a  boy  16 
years  of  age,  was  Indicted  by  the  grand  jury 
of  Daviess  county,  charged  with  the  offense 
of  malicious  cutting.  On  his  trial  before  a 
Jury  he  was  found  guilty,  and  his  punish- 
ment fixed  at  confinement  in  the  Eddyvllle 
Penitentiary  for  an  indeterminate  period  of 
not  less  than  2  years  and  9  months  and  not 
more  than  3  years. 

It  appears  that  Talbott  was  arrested  on  a 
warrant  issued  by  the  police  judge  of  Owens- 
boro, the  city  In  Daviess  county  in  which  the 
ofl^ense  was  committed,  and  after  his  arrest 
and  examining  trial  was  committed  to  jail, 
and  there  remained  until  hla  indictment  and 
trial  in  the  circuit  court.  He  was  never 
brought  before  the  county  Judge  of  Daviess 
county,  nor  did  the  county  judge,  so  far  as 
this  record  shows,  know  anything  of  or  have 
any  connection  with  his  arrest,  imprisonment, 
or  trial. 

On  this  appeal  it  is  urged  that  the  circuit 
court,  under  the  circumstances,  bad  no  juris- 
diction to  indict  and  try  Talbott  For  the 
commonwealth  the  argument  is  made  that 
this  ground  relied  on  for  reversal  should  not 
be  considered  by  this  court,  because  no  objec- 
tion was  made  to  the  Jurisdiction  of  the  cir- 
cuit court,  and  therefore  its  want  of  Jurisdic- 
tion cannot  be  raised  for  the  first  time  on 
this  appeal. 

The  record  does  not  show  that  counsel  for 
Talbott  interposed  any  objection  to  the  Jurls- 
dictiOD  of  the  Daviess  circuit  court.  There 
was,  however,  evidence  Introduced  on  the 
trial  sufficient  to  establish  the  fact  that  Tal- 
bott was  only  16  years  old,  and  when  his  age 
was  thus  brought  to  the  attenti(Mi  of  the  trial 
court,  we  think  the  court  should,  under  the 
law,  have  suspended  the  trial,  discharged  the 
Jury,  set  aside  the  Indictment,  and  dismissed 
Talbott,  so  that  he  might  at  once  have  been 
taken  in  charge  by  an  officer  and  brought 
before  the  county  judge  of  the  county,  to  be 
disposed  of  as  provided  in  section  331e  of 
the  Kentucky  Statutes.  This  section  which 
contains  an  act  of  1908  (Acts  1908,  c.  67),  re- 
lating to  cKlldren  who  are  now  or  may  here- 
after become  dependent,  neglected,  or  delin- 
quent, as  amended  by  acts  of  1910  and  1912 
.<Acts  1910,  c.  77 ;   Acts  1912,  c.  125),  declares 


that  its  provisions  shall  apply  to  male  <diild-- 
ren  17  years  of  age  or  under  and  to  female 
children  18  years  or  under.  It  further  pro- 
vides, in  part: 

"The  words  'delinquent  child'  shall  indnde  mj 
male  child  seventeen  years  of  age  or  under  and 
any  femnle  child  eighteen  years  al  age  or  under, 
who  violates  an^  law  of  this  state.  •  *  * 
Any  child  committing  any  of  the  acts  herein- 
above mentioned  shall  be  deemed  a  delinquent 
child,  and  shall  be  proceeded  against  and  cared 
for  as  such  in  the  manner  hereinafter  provided. 
*  *  •  The  county  courts  of  the  several  coun- 
ties of  this  state  shall  have  exclusive  jDrigdi^ 
tion  in  all  cases  coming  within  the  terms  and 
provisions  of  this  acC" 

It  is  further  provided  in  subsection  6  of 
this  section  that: 

"When  any  child  within  the  provirions  of  tbis 
act  is  arrested  with  or  without  a  warrant  it 
shall,  instead  of  being  taken  before  a  justice  of 
the  pence  or  police  magistrate,  be  taken  direct- 
ly before  the  county  court,  or  if  it  shall  be  tak- 
en before  a  justice  of  the  peace  or  police  mag- 
istrate upon  warrant  sworn  out  in  such  court, 
or  for  any  other  reason,  it  shall  be  the  duty  of 
such  justice  of  the  peace  or  police  magistrate  to 
tranter  the  case  to  such  county  court,  and  it 
shall  be  the  duty  of  the  officer  having  the  cbild 
in  charge  to  take  the  child  before  said  count; 
court;  and  in  any  case  the  court  may  proceed 
to  hear  and  dispose  of  such  case  in  the  same 
manner  as  if  the  child  had  been  brought  before 
the  court  upon  petition  as  herein  provided.  In 
any  case  the  court  shall  require  notice  to  be 
given  and  investigation  to  be  made  as  in  otbcr 
cases  under  this  act,  and  may  adjourn  the  hear- 
ing from  time  to  time, for  that  purpose." 

The  court  may  in  its  discretion  in  any  case 
of  a  delinquent  child  brought  before  it  as  here- 
in proWded,  permit  such  child  to  be  proceeded 
against  in  accordance  with  the  laws  that  mij 
be  in  force  in  this  state  governing  the  commis- 
sion of  crimes,  and  in  such  case  the  petition,  if 
any,  filed  under  this  act  shall  be  dismissed  and 
the  child  shall  be  transferred  to  the  court  bar- 
ing jurisdictioB  of  the  offense." 

It  will  thus  be  seen  that  the  statute  gives 
to  the  county  courts  of  the  several  comities 
of  this  state  exclusive  jurisdiction  of  the  dis- 
position to  be  made  of  a  male  child  17  years 
of  age  or  under  who  has  violated  any  law  of 
this  state,  and  makes  express  provision  that 
a  child  coming  within  this  age  who  has  been 
apprehended  for  a  violation  of  law  shall  be 
brought  before  the  county  court  This  conrt 
may,  in  its  discretion,  as  provided  in  the  stat- 
ute, permit  such  child  to  be  proceeded 
against  in  accordance  with  the  laws  of  the 
state,  and,  to  accomplish  this  end,  may  trans- 
fer the  diild  to  the  custody  of  the  court  hav- 
ing Jurisdiction  of  the  offense. 

In  Com.  V.  Franks,  164  Ky.  238.  175  a  W. 
349,  we  said: 

"As  the  law  now  stands,  it  lies  exclusively 
with  the  county  court  to  determine  whether  a 
juvenile  offender  shnll  be  treated  as  a  delinquent 
child,  or  prosecuted  as  a  felon.  The  circuit 
court  has  no  voice  in  the  determination  of  that 
question." 

In  Com.  V.  Tungblut  169  Ky.  87,  166  S.  W. 
808,  the  purpose  of  the  act  to  give  county 
courts  exclusive,  initial  jurisdiction  over  ju- 
venile offenders  was  also  pointed  out 

We  therefore  conclude  that  the  circuit 
court  liad  no  jurisdiction  to  hear  or  deter- 
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mLDe  tbls  case,  and,  having  no  JurlBdiction, 
It  was  not  necessary  that  the  defendant 
should  have  made  the  ordinary  objections  to 
the  Jurisdiction  of  the  court  to  save  liis  right 
to  raise  the  questitni  here,  l-e  statute  de- 
prived the  court  of  Jurisdiction,  and  this 
want  of  statutory  Jurisdiction  may  be  relied 
on  in  cases  like  this  as  a  ground  for  reversal, 
although  not  raised  in  the  circuit  court.  The 
circuit  court  has  Jurisdiction  only  to  indict 
and  try  Juvenile  offenders  when  they  have 
been  transferred  to  that  court  by  the  county 
court  in  the  manner  authorized  by  the  stat- 
ute. This  does  not,  of  course,  mean  that, 
when  the  circuit  court  takes  Jurisdiction  to 
hear  and  determine  a  case  against  a  Juvenile 
offender,  and  it  develops  for  the  first  time 
during  the  trial  that  the  defendant  is  with- 
in the  statutory  age,  be  cannot,  upon  his  dis- 
missal in  the  circuit  court,  be  immediately 
apprehended  and  taken  before  the  county 
court:  nor  does  it  mean  that  on  the  return 
of  this  case  the  defendant  should  not  be,  up- 
on his  discharge  by  the  circuit  court,  at  once 
arrested,  and  taken  before  the  county  court ; 
nor  will  the  proceedings  had  in  this  case  in 
the  circuit  court  be  a  bar  to  other  like  pro- 
ceedings in  that  court  in  the  event  the  de- 
fendant is  transferred  by  the  county  court  to 
the  circuit  court 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  with  directions  to  proceed  in  con- 
formity with  ttds  opinion. 


BAYES  et  aL  t.  TOWN  OF  PAINTSVIIXE. 
(Court  of  Appeals  of  Kentucky.    Nor.  12, 191(>.) 

1.  MUNTCIPAI,   COBPORAT10NS'*=9430— STBEET 

Impbovkuehts— Assessments  —  Abutting 

Lots. 

The  owner  of  a  lot,  on  which  is  his  resi- 
dence, by  conveying,  in  anticipation  of  a  street 
improvement,  the  front  eight  feet,  reserving  the 
use  of  it  as  a  means  of  ingress  and  egress,  with 
provision  that  no  fence  or  sidewalk  shall  be  con- 
stracted  thereon,  cannot  exempt  from  assess- 
ment the  part  retained  as  nonabutting  on  the 
street. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1040;  Dec.  Dig.  <S=3 
430.] 

2.  MUNICIPAI,  COBPOBATIONS  ®=>406— Stbkkt 
Impbovehentb — Sewebs — Assessments. 

By  express  provision  of  Ky.  St  §  3706,  the 
trustees  of  a  town  of  the  sixth  class  are  empow- 
ered to  construct  sewers  as  well  as  streets,  and 
aasess  the  expense  on  abutting  property,  not 
exifediuf;  SO  per  cent  of  the  value  of  the  land. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {}  1001,  1002;  Dec. 
Dig.  «=»406.] 

3.  MuNiCTFAi.  Cobporatiokb  «=»446— Stbebt 
IMPBOVEMENTS— Assessments— Plans  or  iK- 

PBOVEMENT. 

That  by  the  plan  of  paving  streets  and  con- 
structing sewers  the  sewer  pipes  are  smaller  in 
some  streets  than  others  does  not  invalidate  the 
assessments  in  streets  having  the  larger  pipes, 
absent  a  showing  of  fraud  in  adopting  the  plan. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  i§  1066,  1067;  Dec. 
Dig.  *=>446.J 


4.  MuNicrPAi,  CoBPOKATiONS  «=s>366  —  Bx- 
PENDrruRES — Competitive  Bidding. 

The  provision  of  a  town's  charter  that  con- 
tracts involving  expenditure  of  more  than  $100 
shall  not  be  made  by  it  except  through  competi- 
tive bidding  does  not  prevent  it,  itself,  complet- 
ing a  street  improvement,  on  failure  of  a  con- 
tractor, without  advertising  for  further  bids. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  §  899;  Dec.  Dig.  «=> 
366.] 

5.  Municipal  Cobpobations  ®=>5G7 — Stbeet 
Impbovements   —   Assessment   —   Appob- 

TIONMENT  of  COST — BUBDEN  OV  PBOOP. 

That  one  may  have  relief  against  a  street 
improvement  'assessment,  on  the  ground  that  a 
wrong  basis  of  apportionment  of  the  cost  was 
followed,  he  must  allege  and  prove  facts  show- 
ing that  this  was  done,  and  that  under  the  prop- 
er method  he  would  be  required  to  pay  less. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  1276-1281;  Dec. 
Dig.  <g=»567.] 

6.  Municipal  Cobpobations  «s»502— Stbeet 
Impbovements  — Change  or  Oboinancb  — 
Assessment. 

That  after  completion  of  the  work,  under 
a  contract  for  certain  work  of  a  street  improve- 
ment according  to  a  certain  ordinance,  the  or- 
dinance is  repealed  and  another  adopted,  re- 
quiring a  larger  work  to  be  done  according  to 
tue  cuanged  plans,  and  work  is  done  under  a 
new  contract,  does  not  invalidate  the  assess- 
ment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {g  126&-1271;  Dec. 
Dig.  «=s562.] 

7.  Municipal  Cobpobations  «=>562— Stbket 
Impbovements  —  Asskssmenib  —  Action  — 
SeT-OPF  AND  Countebclaim. 

The  property  owner  cannot  in  an  action 
by  a  municipality  to  enforce  a  Hen  for  pay- 
ment of  an  apportionment  warrant  for  a  street 
improvement  assert  a  counterclaim  or  set-off 
against  it 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {i  126»-12n;  Dec. 
Dig.  «s»562.} 

Appeal  from  Circuit  Court  Johnson  County. 

Action  by  the  Town  of  PalntsviUe  against 
F.  M.  Bayes  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

J.  F.  Bailey,  of  PalntaviUe,  for  appellants. 
O.  B.  Martin,  of  Catlettsburg,  for  appellee. 

SETTIJS,  3.  The  town  of  PalntsviUe, 
through  its  board  of  trustees  and  under  cer- 
tain ordinances  duly  passed,  inaugurated 
and  executed  a  plan  of  street  paving  and 
sewerage,  extending  practically  over  the 
whole  town.  The  work  was  done  under 
what  is  generally  known  as  the  "10-year  bond 
plan"  authorised  by  the  charter  of  towns 
of  the  sixth  class,  to  which  PalntsviUe  be- 
longs; such  anthorlty  being  found  In  sec- 
tion 3706,  Kentudiy  Statutes.  The  cost  of 
the  street  paving  and  sewerage  construction 
done  by  the  town  of  Paintsville  aggregated, 
approximately,  $80,000,  and  was  all  complet- 
ed and  paid  for  except  what  was  ass^sed 
against  the  property  of  F.  M.  Bayes,  his  wlffe, 
Mary  Bayes,  and  their  daughter,  Malta  Bail- 
ey. In  making  the  improvements  under  the 
10-year  bond  plan  mentioned,  the  town  of 
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PaintsTllle  let  the  contracts  for  tbe  work 
and  Issued  and  sold  bonds  for  tbe  purpose^ 
of  raising  the  money  to  i»y  for  It  By  the" 
terms  of  the  bonds  the  duty  of  collecting 
tbe  assessments  from  the  property  owners 
Is  imposed  upon  the  city,  which  pledges  its 
faith  and  credit  to  exercise  all  legal  means 
to  enforce  their  collection.  Its  relation  to 
the  matter  is  therefore  analogous  to  that  of 
a  trustee,  the  bondholders  being  the  cestui 
gue  trustent  It  appears  that  the  appellant 
F.  M.  Bayes  owns  three  parcels  of  real  es- 
tate, in  the  town  of  Palntsville,  abutting 
streets  pared  and  in  which  sewers  were  con- 
structed, the  first  parcel  lying  on  Court 
street,  the  second  on  Second  street  and  the 
third  on  Second  and  Ck)urt  streets ;  and  that 
each  parcel  was  liable  to  an  assessment  tax 
for  the  paring  of  the  street  it  abuts  and  con- 
structions of  the  sewer  therein,  and  was  as- 
sessed Its  proportionate  part  of  such  cost 
according  to  ralue,  the  amount  assessed 
against  the  first  parcel  of  real  estate  being 
$152.42,  the  amount  assessed  against  the 
second  parcel,  $118.03  and  the  amount  against 
the  third  parcel,  $26.66.  Appellants  harlng 
refused  to  pay  these  assessments,  or  any 
part  thereof,  this  action  was  instituted  by 
the  appellees,  town  of  Falntsrille  and  Its 
board  of  trustees,  for  the  recorery  thereof 
and  to  enforce  against  the  lots,  respectlrely, 
liable  therefor  the  liens  allowed  by  statute 
as  security  for  such  assessments.  Prior  'to 
the  Institution  of  this  action  there  had  been 
Instituted  in  the  same  court  by  the  appel- 
lants an  action  in  which  it  was  sought  to 
enjoin  the  town  of  Falntsrille  and  its  board 
of  trustees  from  selling  the  bonds,  which 
had  been  Issued  for  the  purpose  of  obtaining 
the  money  with  wliich  to  pay  the  cost  of  the 
improrements  in  guestloa.  The  two  actions 
were  consolidated  and  beard  together,  the 
questions  at  issue  between  the  parties  being 
practically  the  same  in  each  case. 

By  the  petition  in  tbe  action  brought  by 
appellants  and  their  .answer  to  the  petition 
In  the  instant  case,  the  ralidlty  of  the  as- 
sessments in  question  was  attacked  and  the 
right  of  the  appellee  to  subject  the  property, 
or  any  part  of  it,  to  .the  payment  thereof 
denied.  The  attack  upon  the  ralidlty  of  the 
assessments  also  put  in  issue  the  ralidlty  of 
the  sereral  ordinances  under  which  the  work 
of  improvement  was  done,  the  manner  of 
their  passage,  the  letting  of  the  contracts  for 
the  work,  and  the  manner  In  which  the  work 
was  performed;  but  by  the  production  of 
copies  of  all  tbe  ordinances,  contracts,  and 
writings  showing  the  proceedings  thereun- 
der, and  other  erldence  found  In  the  record, 
the  performance  of  the  work  and  the  manner 
In  which  it  was  done,  we  are  convinced  that 
the  whole  proceedings,  both  as  regards  tbe 
validity  of  tbe  ordinances,  contracts,  im- 
provements, and  the  character  of  the  work 
done  in  making  the  same,  were  planned  and 
executed  with  unusual  care.  This  conclusion 
enables  tia  to  waive  consideration  of  the  im- 


material matters  appearing  in  the  volnaii- 
nous  record,  and  brings  us  to  tbe  considera- 
tion of  the  questions  necessary  to  be  d^«^ 
mined. 

[1]  First,  it  is  insisted  for  appellants  that 
the  second  parcel  of  real  estate,  mentioned 
as  lying  on  Second  street,  is  not  subject  to 
assessment  for  tbe  Improvement  of  that 
street  because  it  does  not  abut  the  street 
The  basis  for  this  contention  is  that  Mary 
Bayes,  wife  of  the  appellant  F.  M.  Bayes, 
owns  a  strip  of  ground  eight  feet  in  width 
extending  along-  Second  street,  which  abuts 
the  street  and  lies  between  it  and  the  re- 
mainder of  the  lot,  yet  owned  by  F.  M. 
Bayes.  The  facts  shown  by  tbe  evidence 
are  that  when  the  purpose  of  tbe  appeUee 
city  to  make  the  Improvements  in  question 
became  known,  bnt  before  the  work  on  tbe 
Improvements  began,  the  appellant  F.  M. 
Bayes  by  deed  conveyed  to  his  wife  the 
eight-foot  strip  of  ground  in  question,  re- 
serving in  the  deed  the  use  of  it  as  a  means 
of  ingress  and  egress  to  the  remainder  of 
the  lot,  upon  which  he  then  had  and  now 
has  bis  residence,  and  providing  that  no 
fencing  or  sidewalk  should  be  constructed 
thereon.  In  other  words,  under  the  provi- 
sions of  the  deed,  the  wife  took  nothing  bat 
the  naked  title  to  the  ground,  the  full  pos- 
session and  right  to  the  use  thereof  remain 
In  the  husband,  and  may  be  passed  to  hia 
vendees,  immediate  and  remote,  in  all  re- 
spects as  if  tbe  deed  liad  not  been  executed. 
The  circumstances  attending  the  conveyance 
together  with  the  admissions  contained  hi 
the  testimony  of  the  appellant  F.  M.  Bayes, 
conriiice  us  that  the  conreyance  was  made 
with  the  intent  on  the  part  of  the  grantor  to 
arold  the  assessment  that  was  subsequently 
made  upon  the  property  for  the  Improvement 
of  the  street  in  front  of  it.  The  assessment 
cannot  be  defeated  by  such  a  scheme.  If 
allowed,  it  would,  in  effect,  nullify  the  act  of 
the  Legislature  glring  municipalities  author- 
ity to  make  such  improrements  at  the  cost 
of  abutting  property  owners,  and  place  an 
undue  burden  upon  those  who  had  not  re- 
sorted to  such  a  scheme  for  a  like  purpose. 
The  question,  in  the  aspect  here  presented, 
has  never  been  passed  on  in  this  Jurisdiction, 
but  in  28  Cyc.  1133,  we  find  a  statement  of 
tbe  law  which  we  think  applicable: 

"Conveyances  to  Evade  Assessments. — Liabil- 
ity of  land  for  an  assessment  attaches  from  the 
passage  of  an  ordinance  ordering  an  improve- 
ment, and  will  not  be  affected  by  a  subsequent 
conreyance ;  and  a  colorable  sale  of  the  por- 
tion of  a  lot  abutting  an  improvement,  with  in- 
tent to  avoid  an  assessment,  will  not  operate  to 
exempt  tbe  part  retained." 

We  therefore  concur  in  the  conclusion 
readied  by  the  circuit  court  that  the  lot  in 
question,  exclusive  of  the  strip  conveyed  the 
wife,  is,  notwithstanding  sndi  conveyance, 
subject  to  tbe  assessment 

[2,  8]  Another  ground  of  defense  relied  on 
by  appellants  is  that  tbe  assessment  of  abut- 
ting jfropeity  for  the  construction  of  «  sew- 
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er  la  mmnthorlxed,  and  tbat  the  sewer  on 
Second  street,  where  abutted  by  their  lot,  is 
larger  than  that  connecting  with  it.  As  to 
the  first  contention  It  is  only  necessary  to  say 
that  section  3706,  Kentucky  Statutes,  con- 
fers npon  the  board  of  trustees  of  a  town  of 
the  sixth  class  power  to  construct  sewers  as 
well  as  streets  and  also  provides  that  the  ex- 
pense incurred  in  doing  so  may  be  paid  by  a 
local  assessment  upon  abutting  property,  not 
exceeding  60  per  cent,  of  the  value  of  the 
ground,  after  such  improvement  is  made,  ex- 
cluding the  value  of  the  buildings  and  other 
Improvements  upon  the  property  so  improv- 
ed. It  is  not  claimed  by  appellants  that  the 
assessment,  both  for  the  cost  of  constructing 
the  street  and  sewer,  exceeds  50  per  cent  of 
the  valne  of  the  ground  assessed,  after  the 
exclusion  of  the  buildings  and  other  improve- 
ments .upon  the  property.  The  plan  of  pav- 
ing the  streets  included  the  construction  of 
sewers  tor  carrying  off  the  surface  water.  It 
appears  that  in  some  of  the  streets  the  di- 
mensions of  the  sewer  pipe  are  smaller  than 
In  others,  but  where  this  is  so  It  was,  accord- 
ing to  the  testimony  of  competent  engineers 
and  others,  appearing  in  the  record,  indis- 
pensably necessary  to  the  work  of  paving  the 
street;  and,  while  the  sewer  in  the  particu- 
lar street  complained  of  by  appellants  may 
be  somewhat  larger  than  that  connecting 
with  it,  this  fact  affords  no  evidence  that  the 
work  was  defectively  performed,  or  that  It 
could  otherwise  have  been  done,  consistent 
with  the  work  of  paving. 

It  Is  well  settled  In  this  Jurisdiction  that 
the  plan  or  method  of  Improvement,  as  well 
as  the  necessity  therefor,  is  a  matter  solely 
within  the  discretion  of  the  legislative  body, 
whose  discretion  in  respect  thereto  is  beyond 
review  by  the  courts.  In  the  absence  of  a 
showing  of  fraud  or  corruption  upon  the  part 
of  that  body  in  the  adoption  or  execution  of 
the  plan.  In  the  recent  case  of  Town  of  Rus- 
sell V.  Whitt,  161  Ky.  187,  170  S.  W.  609,  one 
of  the  cMnplalnts  made  by  the  property  own- 
er was  that  the  construction  of  the  street 
abutting  his  property  failed,  in  certain  par- 
ticulars therein  alleged,  to  conform  to  the 
contract  under  which  the  work  of  construo- 
tlon  was  to  be  performed.  In  overruling  that 
complaint  we  said: 

"The  complaint  made  in  the  petition  that  the 
construction  of  the  street  abatting  appellee's 
property  failed,  in  the  particulars  therein  alleg- 
ed, to  conform  to  the  contract,  may  be  eliminat- 
ed from  the  case,  because  the  work  as  com- 
&Ieted  was  admittedly  accepted  by  appellant's 
oard  of  trustees;  and  their  judgment  is  con- 
clusive in  the  absence  of  a  showlDK  that  they 
were  giiUtv  of  fraud  or  mistake.  This  rule  is 
stated  in  the  cage  of  Creekmore  v.  Central  Con- 
struction Co.,  157  Ky.  336  [163  P.  W.  194]  as 
follows:  'The  defendants  pleaded  in  their  an- 
swers tbat  the  work  [street  construction]  was 
not  done  in  accordance  with  the  contract,  and 
was  in  several  respects  defective.  But  the  coun- 
cil bad  regularly  accepted  the  work,  and  their 
action  is  eondusive  npon  the  property  owner  in 
tlie  atiaence  of  fraud  and  collusion.'  Hender- 
son V.  Lambert  ([14  BushJ  77  Ky.)  25 ;  Renter 
y.  Meacham  Contracting  Co.,  143  Ky.  657  [136 
179  S.W.-40 


S.  W.  1028,  Ann.  Cas.  1912D,_266] ;    Newport 
V.  Silva,  143  Ky.  704  [137  S.  W.  548]." 

[4, 1]  It  is  also  Insisted  for  appellants  tbat 
a  number  of  the  Items  which  enter  Into  the 
apportionment  for  the  work  of  improvement 
done  were  originally  embraced  in  a  contract 
for  the  same  construction,  let  to  J.  H.  Fran- 
cisco, and  which  the  appellee  town,  upon  his 
Insolvency,  completed,  and  that  such  items 
are  not  proper  charges  in  the  assessment 
against  their  property.  It  appears  that  the 
work  of  construction,  or  a  part  of  it,  was 
originally  let  to  Francisco,  thafrhe  became  in- 
solvent, and  by  reason  thereof  the  town,  act- 
ing under  advice  of  Its  counsel,  made  a  set- 
tlement with  Francisco's  sureties,  accepting 
a  si>ecifled  sum  by  way  of  damages  for  his 
breach  of  the  contract,  which  sum  was  ap- 
plied to  the  further  cost  of  the  work;  that 
the  town  took  charge  of  the  work  and  com- 
pleted it  without  advertising  for  further  bids. 
The  work  in  qnestion  to  the  extent  indicated 
having  been  done  by  the  town  itself,  the  pro- 
vision of  its  (barter,  requiring  that  contracts 
involving  expenditures  of  more  than  $100 
should  not  be  made  by  munldpalltlea  except 
through  competitive  bidding.  It  seems  to  us, 
has  no  application.  Under  the  embarrassing 
circumstances  attending  the  failure  of  EYan- 
clsco  and  his  violation  of  the  contract,  the 
town  could  have  relieved  itself  from  the 
dUemma  In  no  other  way.  than  that  employ- 
ed, and  In  so  doing  they  minimized  the  loss 
to  the  greatest  degree  possible  We  think  It 
fairly  apparent  that  this  action  of  the  town 
did  not  increase  to  an  appreciable  extent  the 
cost  to  appellants  or  other  pr<ypetty  owners, 
of  the  entire  work  of  construction,  and  It 
Is  also  a  well-recognized  rule  of  law  in  this 
Jurisdiction  that  the  burden  is  on  the  prop- 
erty otvner  to  show  that  a  wrong  basis  of  ap- 
portionment was  followed,  and  he  must  al- 
lege and  prove  facts  showing  such  to  be  the 
case,  and  that  under  the  proper  method  of 
apportionment  he  would  be  required  to  pay 
less.  Barret  v.  Stone,  52  S.  W.  947,  21  Ky. 
Law  Rep.  669;  Chawk  v.  BeviUe,  56  S.  W. 
414,  21  Ky.  Law  Rep.  1769. 

[t]  The  complaint  of  appellants  that  the 
work  performed  by  the  Dunn  Construction 
Company  under  Its  contract  with  the  city 
had  been  originally  let  to  Francisco  at  a 
lower  price  Is,  we  think,  equally  unavailing. 
It  is  true  that  the  Dunn  Construction  Com- 
pany, under  its  contract,  did  some  paving 
work  upon  certain  streets  where  paving  work 
had  previously  been  let  to  Francisco,  but 
the  work  performed  by  the  Dunn  Construc- 
tion Company  was  a  different  work,  under  a 
different  plan  and  Involving  larger  territory, 
than  that  covered  by  the  Francisco  contract. 
The  board  of  trustees,  following  the  passing 
of  an  ordinance  directing  the  paving  of  cer- 
tain of  the  streets  upon  a  plan  contained  in 
the  contract  let  to  Francisco,  concluded,  aft- 
er the  failure  of  the  latter,  to  do  the  work 
according  to  a  different  plan  and  different 
system  of  drainage,  and  covering  oth^r  streetji 
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than  those  included  in  the  contract  of  Fran- 
.  Cisco.  In  view  of  tliis  change  of  plan  and 
the  default  of  Francisco  in  his  contract, 
wliich  the  town  completed  as  before  stated, 
the  board  of  trustees,  by  proper  ordinance, 
repealed  the  former  ordinance  under  which 
the  contract  was  let  to  Francisco,  and  adopt- 
ed another,  requiring  that  the  larger  work 
of  construction  be  done  according  to  the 
changed  plans,  the  contract  for  which  was 
let  to  the  Dunn  Construction  Company  as  the 
lowest  and  best  bidder. 

In  Home,  etc.,  v.  Mehler,  64  S.  W.  918,  23 
Ky.  Law  Rep.  1176,  which  was  an  action  to 
recover  an  assessment  for  street  construc- 
tion as  in  this  case,  the  property  owners 
pleaded  that  one  J.  M.  McNaugbton  entered 
into  a  contract  with  the  city  to  do  the  work 
In  question  and  gave  bond,  but  that  without 
reason  or  right  this  contract  was  canceled  by 
the  city  and  a  new  one  made  with  one  Glea- 
son,  by  which  the  cost  of  the  work  was  In- 
creased SO  per  cent.  Xhey  prayed  that  the 
amount  of  the  work  assessed  against  them  In 
favor  of  Gleason  be  abated  to  that  extent, 
but  this  complaint,  upon  being  considered  by 
the  court,  was  held  insufficient  to  constitute 
a  defense. 

In  Gibson,  etc.,  v.  O'Brien,  etc.,  6  S.  W.  28, 
9  Ky.  Law  Rep.  639,  it  was  held: 

"That  a  prior  ordioance  had  been  passed 
*  *  *  to  do  the  work  for  less  money  cougti- 
tutes  no  defense.  That  ordinance  had  been  re- 
pealed, and,  if  not,  the  failure  of  the  city  to 
abide  its  contract  under  it  is  with  the  party  to 
the  contract  who  has  sustained  damages  by  its 
breach ;  and,  besides,  reasons  deemed  sufficisnt 
by  the  city  council  existed  why  that  contract 
should  not  be  carried  out." 

It  appears  from  the  record  that  the  work 
of  street  and  sewer  construction  here  Involv- 
ed was  done  under  three  ordinances  and  as 
many  contracts.  That  under  an  ordinance 
of  June  18,  1906,  was  commenced  by  Francis- 
co and  completed  by  the  appellee  town.  The 
sewers  were  constructed  by  C.  P.  Sanburu 
under  an  ordinance  of  the  same  date  and  a 
contract  made  by  him  with  the  town.  The 
paving  of  the  streets  was  done  by  the  Dunn 
Construction  Company,  by  contract  with  ap- 
pellee authorized  by  an  ordinance  of  April 
1,1907. 

In  our  opinion,  none  of  the  matters  set  up 
by  the  appellants'  answer  In  resistance  of 
the  assessments  sought  to  be  enforced  against 
their  property  constitute  a  valid  defense; 
hence  they  were  properly  rejected  by  the 
circuit  court 

[7]  Having  thus  disposed  of  the  matters 
of  defense  relied  on  by  the  appellants,  as 
their  answer  was  made  a  counterclaim,  it 
now  becomes  necessary  to  determine  wheth- 
er a  counterclaim  can  be  pleaded  or  relied 
on  by  the  appellants  in  this  case.  The  three 
Items  of  damages  included  in  the  counter- 
claim are:  (1)  That  by  the  construction  of 
the  street  and  sewer  in  front  of  their  resi- 
dence property  a  stream  that  ran  through 
It,  and  from  which  they  had  been  accustom- 


ed to  supply  their  stock  with,  drinking  water, 
was  diverted  elsewhere,  which  resulted  In 
the  deprivation  to  appellants  of  the  use  of 
the  water;  (2)  that  there  was  such  a  defec- 
tive construction  of  the  sewer  In  the  street 
in  front  of  their  property  as  prevented  a 
connection  with  it  by  a  private  sewer  from 
their  residence ;  (3)  that  by  reason  of  appel- 
lee's abandonment  of  the  contract  with  Fran- 
cisco and  the  letting  by  it  of  the  contract  to 
the  Dunn  Construction  Company,  the  cost  of 
the  entire  work  of  construction  was  so  In- 
creased as  to  unduly  enlarge  the  apportion- 
ment of  the  cost  imposed  upon  the  property 
of  appellants. 

It  may  here  be  remarked  that  if  appel- 
lants' counterclaim  could  be  relied  on,  the 
above  items  of  damage  would  not  be  recov- 
erable upon  the  record  presented.  In  the 
first  place,  the  exclusive  control  given  to  tlie 
authorities  of  a  municipality  over  Its  streets 
empowers  them  to  fix  the  grades  of  the 
streets  without  liability  for  any  damages  oc- 
casioned thereby.  The  only  instances  hi 
which  the  municipality  can  be  made  liable 
in  damages  to  the  abutting  property  owner 
from  the  establishing  of  the  original  grade 
of  a  street  are  such  as  result  from  such  a 
negligent  doing  of  the  work  as  will  interfere 
with  the  owner's  use  of  bis  property.  City 
of  Owensboro  v.  Hope,  128  Ky.  524,  108  S. 
W.  873,  33  Ky.  Law  Rep.  375,  15  L.  R  A. 
(N.  S.)  996;  Ewing  et  aL  y.  City  of  Loois- 
viUe,  140  Ky.  726,  131  S.  W.  1016,  31  U  E. 
A.  (N.  S.)  612. 

This  action  was  instituted  by  appellee  for 
the  benefit  of  the  bondholders,  against  whom 
the  claim  to  damages  asserted  by  appellants 
cannot  be  maintained.  The  assessment  is  In 
the  nature  of  a  tax  imposed  and  apportioned 
against  appellants'  property  by  appellee  in 
its  governmental  capacity  for  a  public  im- 
provement. In  enforcing  its  collection  ap- 
pellee Is  acting  as  the  trustee  of  the  bond- 
holders, and,  as  said  In  28  Cyc.  1163.: 

"The  fact  that  an  abutter  has  a  remedf 
against  the  city  for  damages  from  change  of 
grade  does  not  affect  his  liability  for  a  paving 
assessment." 

In  the  same  volume,  on  page  1229,  it  is 
further  said: 

"In  an  action  to  enforce  a  special  assessment, 
defendant  may  not  set  up  a  counterclaim  agaiiut 
the  city  or  the  contractor." 

And  again  on  the  same  page: 

"Damages  for  injury  to  property  against 
which  an  assessment  is  levied  may  not  be  set  ap 
as  a  counterclaim  in  an  action  to  enforce  the 

assessment." 

The  opinion  in  Bodley  v.  Finley,  111  Ky. 
618,  64  S.  W.  439,  23  Ky.  Law  Rep.  851,  is 
decisive  of  the  question  under  consideration. 
In  that  case  the  dty  of  Louisville  had  order- 
ed a  street  improved,  and  issued  apportion- 
ment warrants  which  were  delivered  to  the 
contractor.  Suit  was  brought  by  the  con- 
tractor to  enforce  the  lien  existing  by  virtue 
of  the  warrant.  The  property  holder  sued 
by  the  contractor  held  a  note  against  the 


Digitized  by 


Google 


KyJ 


BATES  T.  TOWK  OF  PAINTBVIM.B 


«27 


latter,  which  he  asked  to  be  permitted  to 
set  off  against  the  assessment  against  his 
property,  dne  apon  the  apportionment  war- 
rant This  court  held  that  the  note,  under 
the  drcuoistances  of  that  case,  was  a  proper 
matter  of  set-off,  but  it  is  declared  by  the 
opinion  that  a  set-off,  or  connterclaim  such 
as  is  relied  on  in  this  case,  cannot  l>e  main- 
tained In  a  similar  action  brought  by  a  ma- 
nlcipallty.    It  is  therein  said: 

"This  brings  ns  to  a  consideration  of  the  qnes- 
tioD  whether  a  set-off  or  counterclaim  can  be 
pleaded  aicainst  a  suit  opon  an  assessment  for 
lucal  improvement.  In  Furdy  v.  Drake,  32  S. 
W.  939.  17  Ky.  Law  Rep.  819,  the  question  was 
presented,  but  not  decided,  as  the  set-off  there 
attempted  to  be  pleaded  was  not  sustained  by 
the  proof.  In  Dill.  Man.  Corp.  i  810,  it  is  said: 
'As  to  agreements  between  the  corporation  and 
a  contractor  to  do  the  work  the  abutters  or 
property  owners  on  whom  the  expense  falls  are 
not  parties,  but  are  brought  into  direct  relation 
with  the  proceeding  for  the  local  improvement 
for  the  firet  time  when  the  assessmept  is  made. 
An  assessment  is  a  tax  levied  by  the  corpora- 
tion npon  property  to  defray  the  expenses  of 
the  improvement,  and  the  suit  to  collect  it 
(though  brought  by  the  contractor  under  au- 
thority given  for  that  purpose)  is  not  the  subject 
of  set-olT  or  counterclaim.'  The  cases  cited  in 
support  of  the  text  above  quoted  are  Califor- 
nia cases,  to  the  effect,  in  general,  that  such  an 
assessment  is  a  tax  levied  by  the  corporation 
opon  certain  property  to  defray  the  expenses  of 
the  improvement   of  a  street  adjacent  to  the 

Sroperty.'  Said  the  court,  in  Himmelmann  v. 
panagel,  39  CaL  393:  'The  origin,  obligatory 
force,  and  whole  nature  of  a  tax  is  such  that 
it  is  impossible  to  conceive  of  a  demand  that 
might  be  set  off  against  it,  unless  expressly  so 
authorized  by  statute.  No  case  has  been  cited, 
and  probably  none  can  be  found,  which  authoriz- 
es a  defendant,  when  sued  for  a  municipal  as- 
sessment or  tax,  to  set  up  a  counterclaim.'  Un- 
donbtedly,  this  reasoning  applies  with  foil  force, 
not  only  to  cases  of  general  taxation,  but  also 
to  cases  where  the  municipality  is  asserting 
against  a  citizen  a  claim  for  a  special  assess- 
ment for  local  improvement,  for  which  it  has 
paid,  or  become  bound  to  the  contractor.  On 
grounds  of  public  policy,  the  sovereign,  in  the 
exercite  of  the  power  of  taxation  for  govern- 
mental purposes,  must  not  be  compelled  to  stay 
its  proceedings  in  order  to  adjust  its  indebted- 
ness to  a  citizen.  And  in  this  state,  while  we 
hold  that  these  special  assessments  are  not  in- 
cluded under  the  designation  of  taxation  in  cer- 
tain constitutional  provisions,  we  nevertheless 
recognize  that  their  imposition  is  an  exercise 
of  the  sovereign  power  °of  taxation.  Ricitardnnn 
V.  Mehler  [HI  Ky.  4081  83  S.  W.  957  123  Ky. 
IjBw  Rep.  9171.  But  is  any  public  policy  vio- 
lated in  permitting  a  set-nff  against  the  claim 
of  a  contractor  in  whose  favor  this  governmental 
power  has  been  exercised?  In  sucli  case  a  con- 
tract is  entered'  into  by  the  municinality,  on 
bdinlf  of  the  abutting  property  holders,  with 
a  contractor,  for  the  making  of  the  improve- 
ment. Under  the  statute  this  is  held  to  give  the 
contractor  a  lien  upon  such  property  for  the 
contract  price  of  the  work.  If,  when  he  seeks 
to  enforce  bis  lien,  the  property  holder  is  per- 
mitted to  set  off  a  demand  against  him,  this 
does  not  in  any  wise  interfere  with  the  exer- 
cise of  the  governmental  power,  nor  with  the 
progress  of  the  improvement.  This  claim  is  not 
one  by  the  government,  or  by  the  municipality 
in  the  exercise  of  delegated  governmental  power. 
It  is  a  private  claim,  for  the  enforcement  of 
which  a  statutory  lien  is  given.  The  only 
ground  of  public  policy  against  the  allowance 
of  such  a  set-oS  would  be  the  possibility  that  a 


prospective  contractor  indebted  to  one  or  more 
abutting  property  holders  might  either  refrain 
from  bidding  or  make  a  higher  bid  than  he 
would  make  if  such  set-off  were  not  allowed. 
This  objection  does  not  seem  to  us  very  forci- 
ble, for  we  must  assume  that  each  contractor 
knows  of  the  existence  of  all  legal  demands 
against  him,  and  we  cannot  assun^e  that  he  in- 
tends to  avoid  their  payment.  We  reach  the 
conclusion,  therefore,  that  on  proper  showing  a 
set-off  may  be  allowed  against  a  claim  for  street 
improvement  in  such  cases  as  it  would  be  al- 
lowed against  the  assertion  of  other  liens  upon 
property  not  having  their  origin  in  the  exercise 
of  governmental  power." 

In  Board  of  Council  City  of  Frankfort  v. 
BrUlan,  126  Ky.  477,  104  S.  W.  1199,  32  Ky. 
Law  Rep.  377,  It  was  held  that  an  abutting 
property  holder  could  set  up  a  counterclaim 
for  damages  against  the  city  in  an  action 
brought  by  the  latter  to  enforce  an  apportion- 
ment warrant  lien  against  his  property,  but 
In  the  response  to  a  petition  for  rehearing, 
following  the  opinion,  it  Is  said: 

"In  a  petition  for  rehearing  the  point  is  made, 
on  behau  of  appellant,  that  appellee  should  not 
have  the  right  to  assert,  as  against  the  city's 
claim  for  street  improvements,  the  counterclaim 
for  damages.  The  improvement  was  not  made 
by  the  city,  but  by  a  contractor,  and  the  injury 
and  resulting  damage  to  appellee's  property,  U 
any,,  was  committed  by  the  contractor.  After 
completing  the  contract,  the  contractor  assigned 
his  claim  to  appellant,  and  the  rule  that  would 
deny  a  property  owner  the  right  to  assert  a 
counterclaim  or  set-off  against  the  city,  if  the 
work  had  been  done  by  it,  and  it  was  seeking  to 
assert  its  lien,  does  not  apply.  As  assignee  of 
the  contractor's  claim,  the  city  occupies  no  l>et- 
ter  position  than  the  contractor,  and  appellee 
can  set  up  against  it  any  claim  for  damages 
that  he  could  bave  asserted  against  the  contrac- 
tor. Kentucky  Statutes,  i  474;  Civil  Code,  i 
19.  The  doctrine  that  the  property  owner  may 
rely  Upon  a  set-off  or  counterclaim  in  a  suit  by 
a  contractor  is  expressly  decided  in  Bodley  ▼. 
Finley.  Ill  Ky.  618,  64  S.  W.  439,  23  Ky. 
Law  Rep.  SfiL  The  petition  for  rehearing  is 
overruled." 

It  la  manifest  from  the  foregoing  authori- 
ties that  this  court  has  fully  recognized  the 
doctrine  that  the  property  holder  cannot,  In 
a  state  of  case  such  as  is  here  presented, 
assert  a  counterclaim  or  set-ofT  against  the 
municipality,  in  an  action  brought  by  the 
latter  to  enforce  a  lien  for  the  payment  of 
an  apportionment  warrant  for  a  street  Im- 
provement 

The  judgment  appealed  from  dismissed 
appellants'  counterclaim,  enforced  the  appel- 
lee's apportionment  liens,  each  as  to  the  prop- 
erty against  which  it  was  asserted,  and  di- 
rected the  sale  of  a  sufficiency  of  each  parcel 
to  satisfy  the  lien  against  it  There  is  noth- 
ing in  the  record  conducing  to  show  any 
inequality  in  the  assessments  as  maae  by  the 
appellee's  board  of  trustees  for  the  cost  of 
the  street  and  sewerage  construction;  and, 
as  the  cost  of  the  improvements  apportioned 
to  appellants'  property  seems  no  greater  than 
the  benefits  conferred,  and  the  record  disclos- 
es no  error  that  we  regard  prejudicial  to 
their  substantial  rights,  the  Judgment  1b 
affirmed. 
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LIM,IBNKAMP  ▼.  EIPPETOB. 
(Supreme  Coart  of  Tennessee.    Oct.  26,  1915.) 

Husband  and  Wira  <&=3205  —  Actions  roB 

ToBTS— Statutobt  Pbovisions. 

Neither  Shannon's  Code,  i  6470,  making 
one  committing  an  assault  and  battery  upon  his 
wife  for  any  cause  whatsoever  guilty  of  a  mis- 
demeanor, nor  Pub.  Acta  1913,  c.  26,  providing 
that  married  women  are  thereby  fully  emanci- 
pated from  all  disability  on  account  of  cover- 
ture, that  marriage  shall  not  impose  any  disabil- 
it][  or  incapacity  on  a  woman  as  to  the  owner- 
ship, acquisition,  or  disposition  of  property,  or 
as  to  her  capacity  to  make  contracts,  and  do  all 
acts  in  reference  to  proi)erty  which  she  could 
lawfully  do  if  she  were  not  married,  but  that 
every  married  woman  shall  have  the  same  ca- 
pacity to  acquire,  bold,  control,  and  dispose  of 
property  and  to  make  any  contract  in  reference 
thereto  and  to  bind  herself  personally,  and  to 
sue  and  be  sued  as  if  she  were  not  married,  ab- 
rogates the  common-law  rule  that  one  spouse 
cannot  sue  the  other  for  a  tort  committed  dur- 
ing the  marriage,  as  it  must  be  assumed  that,  if 
it  had  been  the  purpose  of  the  Legislature  to 
change  this  rule,  such  purpose  would  have  been 
clearly  expressed,  or  would  have  appeared  by 
necessary  implication. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  »  744,  748-765,  970;  Dec. 
Dig.  «=>205.1 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Sara  A.  LUUenkamp  against  W. 
T.  Rippetoe.  A  judgment  of  dismissal  was 
affirmed  by  tbe  Court  of  Civil  Appeals,  and 
plaintiff  brings  certiorari.     Affirmed. 

Oreen,  Webb  ft  Tate,  of  Knozvllle,  and  Mc- 
Canless,  Coleman  &  Taylor,  of  Morristown, 
for  plaintiff.  W.  N.  Hlckey,  of  Morristown, 
for  defendant. 

BUCHANAN,  J.  The  only  question  neces- 
sary to  be  decided  is  whether  a  divorced 
woman  can  maintain  against  ber  former 
husband  an  action  for  damages  resulting 
from  an  assault  and  battery  committed  by 
him  upon  her  person  after  the  passage  of 
chapter  26  of  tlie  Acts  of  1913,  and  while 
they  sustained  toward  each .  other  the  rela- 
tion of  husband  and  wife;  tbe  action  having 
been  instituted  after  tbe  divorce,  and  witliin 
one  year  after  the  date  of  the  battery. 

Tbe  case  is  before  us  on  plaintiff's  peti- 
tion for  certiorari,  seeking  to  reverse  the 
Judgment  of  the  Court  of  Civil  Appeals, 
which  affirmed  the  Judgment  of  tbe  circuit 
court  by  which  plaintiff's  suit  was  dismissed 
at  the  point  of  a  demurrer  interposed  by  de- 
fendant. 

Beyond  all  question,  under  tbe  common 
law  as  it  was  in  force  in  this  state  prior  to 
the  passage  of  the  act  of  1913,  supra,  such 
an  action  as  this  could  not  have  been  main- 
tained. It  was  a  fundamental  principle  of 
tbe  common  law  that  by  marriage  husband 
and  wife  became  one.  Her  existence  as  a 
legal  unit  became  merged  Into  that  of  the 
husband,  and  during  the  continuance  of  the 
coverture  she  was  capable  of  suing  or  defend- 
ing an  action  only  with  his  concurrence,  and 
in  his  name  as  well  as  her  own.    It  has  been 


held  In  tbla  state  that  n^fher  spouse  conld 
maintain  an  action  against  the  other  for 
torts  committed  by  one  against  tbe  other  du^ 
Ing  coverture.  The  holding  was  said  to  rest 
in  part  upon  their  unity  by  virtue  of  tlie 
marriage,  which  was  said  to  preclude  one 
from  suing  the  other  at  law,  and  in  part  It 
was  said  to  rest  upon  the  respective  rights 
and  duties  Involved  in  the  marriage  relatloa 
McKelvey  v.  McKelvey,  111  Tenn.  &  Gates) 
388,  77  8.  W.  664,  64  L.  B.  A.  991,  102  An. 
St.  Rep.  787, 1  Ann.  Cas.  130.  This  holdbigli 
supported  by  a  practically  unanimous  cur- 
rent of  authority.  Abbott  v.  Abbott,  67  Me. 
304,  24  Am.  Rep.  27;  Scfaouler's  Domestic 
Relations,  §  62  (4th  Ed.y:  (Dooley  on  Torte 
(2d.  Ed.)  SS  223-233;  21  C!yc  1519,  1520; 
Thompson  v.  Thompson,  218  U.  S.  611,  31 
Sup.  Ct  lU,  64  L.  EA.  1180,  30  U  E.  A  (N. 
S.)  115.%  21  Ann.  Caa.  921;  Strom  v.  Strom, 
98  Minn.  427,  107  N.  W.  1047,  6  L.  R.  A  (N. 
S.)  191, 116  Am.  St.  Rep.  387,  and  note ;  Free- 
thy  V.  Freethy,  42  Barb.  (N.  Y.)  641;  SchulU 
V.  Christopher,  65  Wash.  496,  118  Paa  629, 
38  L.  R.  A.  (N.  S.)  780;  Schulta  v.  SchnlU, 
89  N.  Y.  644 ;  Peters  v.  Peters,  156  Cal.  32, 
103  Pac.  219,  23  I*  R-  A.  (N.  S.)  699;  Band- 
fleld  V.  Bandfleld,  117  Mich.  80,  75  N.  W. 
287,  40  L.  R.  A.  757,  72  Am.  St  Rep.  550; 
Llbby  V.  Berry,  74  Me.  286,  43  Am.  Rep.  589; 
Phillips  V.  Bamett,  1  Q.  B.  D.  436  (EnglLsh). 

In  some  of  the  cases  dted  above  the  insis- 
tence was  made  that,  tbe  marriage  relation 
having  been  terminated  by  tbe  divorce,  the 
right  of  action  revived,  having  been  merely 
suspended  during  coverture ;  but  in  reply  it 
was  said: 

"That  the  «rror  In  this  insistence  was  in  sop- 
posing  that  8  right  of  action  ever  existed;  tliat 
there  was  no  civil  remedy  either  during  or  after 
coverture,  because  there  was  no  civil  right  to 
be  redressed."  Phillips  v.  Bamett  and  Abbott 
V.  Abbott,  supra. 

See,  also,  McKelvey  v.  McKelvey,  supra. 

We  do  not  understand  plalntiiTs  brief  to 
question  the  rule  of  the  common  law,  as 
above  set  out.  Her  insistence  Is  that  tbe 
rule  of  the  common  law  was  abrogated  by 
the  following  statutes  of  this  state: 

"If  any  person  commits  an  assault  and  bat- 
tery upon  hia  wife,  for  any  cause  whatsoever, 
he  is  guilty  of  a  misdemeanor,  and  punishable 
aocoraingly."    Shan.  Code  1896,  i  6470. 

Chapter  26  of  the  PubUc  Acts  of  the  year 
1913: 

"A  bill  for  an  act  to  be  entitled  'An  act  to  r^ 

move  disabilities  of  coverture  from  married 

women,  and  to  repeal  all  acts  and  parts  of 

acts  in  conflict  with  the  provisions  of  this 

act.' 

"Section  1.  Be  It  enacted  by  the  General  A^ 

sembly  of  the  state  of  Tennessee,  that  married 

women  be,  and  are,   hereby  fully  emandpated 

from  all  disability  on  account  of  coverture,  and 

the  common  law  as  to  tbe  disabilities  of  married 

women  and  its  effects  on  the  rights  of  property 

of  the  wife.  Is  totally  abrogated,  and  marriage 

shall  not  impose  any  disability  or  incapacity  on 

a  woman  as  to  the  ownership,  acquisition,  or 

disposition  of  property  of  any  sort  or  as  to  her 

capacity  to  make  contracts  and  do  all  acts  in 
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reference  to  inroperty  which  ehe  could  lawfully 
do  if  she  were  not  married;  but  every  woman 
now  married,  or  hereafter  to  be  married,  shall 
have  the  same  capacity  to  acquire,  hold,  man- 
age, control,  use,  enjoy,  and  dispose  of,  all  prop- 
erty, real  and  personal,  in  possession,  and  to 
make  any  contract  in  reference  to  It,  and  to 
bind  herself  personally,  and  to  sue  and  be  sued 
with  all  the  rights  and  incidents  thereof,  as  if 
die  were  not  married. 

"Sec.  2.  Be  it  further  enacted,  that  all  acts 
and  parts  of  acts  in  conflict  with  the  provisions 
of  this  act  be,  and  the  same  are,  hereby  repealed. 

"Sec  a  Be  it  further  enacted,  that  this  act 
take  effect  from  and  after  January  1,  1914,  the 
public  welfare  requiring  it. 

"Passed  February  20th,  1913." 

The  constitutionality  of  the  act  of  1913 
was  assailed  In  Parlow  v.  Turner,  178  S.  W. 
766,  and  on  that  point  this  court,  spealcing 
through  Its  Chief  Justice,  said: 

"It  is  said  the  act  is  unconstitutional  because 
it  violates  so  much  of  article  2,  §  17,  of  the  Con- 
stitution as  provides  that  no  bill  shall  become  a 
law  which  emoraces  more  than  one  subject,  that 
subject  to  be  expressed  in  the  title.  There  is 
but  a  single  subject,  and  that  appears  fully  in 
the  title,  viz.,  the  relief  of  married  women  from 
the  disabilities  of  coverture.  That  subject  fully 
covers  every  element  that  is  written  into  the 
body  of  the  act  The  first  clause,  standing 
alone,  that  married  women  be,  and  are,  hereby 
fully  emancipated  from  all  disability  on  account 
of  coverture,'  would  have  made  thoroughly  ef- 
fective the  purpose  expressed  in  the  title.  All 
that  followed  meirely  amplified  the  thought,  but 
each  term  of  particularization  lay  implicit  with- 
in the  clause  quoted." 

It  Is  Clear  that  section  6470,  Shan.  Code 
1896,  qnoted  snpra,  does  not  accomplish  any 
abrogation  of  the  common-law  rule  In  respect 
of  actions  for  tort  by  either  spouse  against 
the  other.  That  section  merely  denounces 
any  person  who  commits  an  assault  and  bat- 
tery upon  his  wife,  for  any  cause  whatso- 
ever, as  guilty  of  a  misdemeanor,  and  punish- 
able accordingly.  In  connection  with  the 
statute  last  referred  to,  and  chapter  26  of 
the  Acts  of  1913,  plalntUfs  brief  relies  upon 
the  following  of  our  cases:  Queen  t.  Dayton 
Coal  &  Iron  Co.,  95  Tenn.  (11  Pick.)  468,  32 
S.  W.  460,  SO  U  K.  A.  82,  49  Am.  St.  Rep. 
935;  Adams  t.  Insurance  Co.,  117  Tenn.  (9 
Cates)  470,  101  S.  W.  428;  Weeks  v.  Mc- 
Kulty,  101  Tenn.  (IT  Pick.)  495,  48  S.  W. 
809,  43  L.  R.  A.  185,  70  Am.  St  Rep.  693; 
Railway  v.  Haynes,  112  Tenn.  (4  Cates)  712, 
81  S.  W.  374.  But  we  do  not  understand 
the  brief  to  Insist  that  section  6470,  Shan. 
Code,  and  the  principles  on  which  he  relies 
as  established  by  the  cases  last  cited,  would 
a'MUI  to  change  the  common-law  doctrine 
that  one  spouse  cannot  maintain  suit  against 
the  other  for  a  tort  committed  during  the  ex- 
totence  of  the  marriage  relation.  At  all 
events,  in  our  opinion,  there  would  be  no  mer- 
it In  such  an  Insistence,  If  made. 

Examination  of  the  cases  dted  to  sustain 
the  existence  of  the  common-law  rule  first 
laid  down  herein  will  disclose  a  practically 
unanimous  concurrence  of  judicial  opinion  to 
the  effect  that  an  abrogation  of  the  common- 
law  rule  will  only  be  held  to  have  been  ac- 


cQmidlshed  by  a  statute  when  such  purpose 
is  clearly  expressed  therein. 

It  has  been  held  in  this  state: 

"That  a  statute  will  not  be  construed  to  alter 
the  common  law,  further  than  the  act  expressly 
declares  or  than  is  necessarily  implied  from  the 
fact  that  it  covers  the  whole  subject-matter." 
State  T.  Cooper,  120  Tenn.  (12  Cates)  549,  113 
S.  W.  1048,  16  Ann.  Cas.  1116.  • 

We  must  assume  that  the  Legislature  had 
in  mind  in  the  passage  of  the  act  the  funda- 
mental doctrine  of  the  unity  of  husband  and 
wife  under  the  common  law,  and  the  correla- 
tlve  duties  of  husband  and  wife  to  each  oth- 
er, and  to  the  well-being  of  the  social  order 
growing  out  of  the  marriage  relation,  and 
that.  If  It  had  been  the  purpose  of  the  Leg- 
islature to  olter  these  further  than  as  indi- 
cated In  the  act,  that  purpose  would  have 
been  clearly  expressed,  or  would  have  ap- 
peared by  necessary  implication. 

We  are  not  warranted  in  ascribing  to  the 
Legislature  by  anything  appearing  in  this  act 
a  purpose  to  empower  a  wife  to  bring  an  ac- 
tion against  her  husband  for  injuries  to  her 
person  occurring  during  the  coverture,  there- 
by making  public  scandal  of  family  discord, 
to  the  hurt  of  the  reputation  of  husband  and 
wife,  their  families  and  connections,  unless 
such  purpose  clearly  appears  by  the  express 
terms  of  the  act 

It  results  that,  in  our  opinion,  there  is  no 
error  in  the  judgment  of  the  Court  of  Civil 
Appeals,  and  the  same  is  therefore  affirmed. 


BENNETT  et  aL  v.  HUTCHBNS  et  al. 
(Supreme  Court  of  Tennessee.     Nov.  3,  1915.) 

1.  Husband  and  Wife  iS=»14— After- Acquib- 
KD  Pbopertt— Estates  by  the  Entibeties. 

Where  a  deed  of  land  is  to  a  husband  and 
wife,  an  estate  therein  is  by  the  entireties,  and 
not  in  common,  so  that,  on  the  death  of  one,  the 
other  takes  the  land  absolutely. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  71-86,  88,  80;  Dec.  Dig. 
<&=14.] 

2.  Husband  and  Wira  <g=s>14  —  Estates  by 
THE  Entibeties — Deed— Constbuction. 

Where  a  deed  of  land  is  to  a  husband  and 
wife,  it  is  immaterial  that  it  does  not  show  up- 
on its  face  that  they  are  husband  and  wife,  or 
that  it  was  the  intention  of  the  grantor  to  create 
an  estate  by  the  entireties,  but  the  common  law 
requires  that  the  estate  be  by  the  entireties. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §S  71-86,  88,  89;  Dec.  Dig. 
>S=»14.] 

3.  Husband  and  Wife  (S=9l4  —  Estates  by 
THE  Entibetieb— Statutory  Provisions. 

Shannon's  Code,  f  3677,  providing  that  in 
all  estates  held  in  jout  tenancy  the  share^  of 
the  joint  tenant  dying  shall  descend  to  his  heirs, 
instead  of  the  other  joint  tenant,  does  not  abol- 
ish estates  by  the  entireties,  but  is  limited  to 
estates  held  in  technical  joint  tenancy. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  i§  71-86,  88,  89;    Dec.  Dig. 
<S=>14.) 

4.  Husband  and  Wife  iS=»113— Estates  bt 
THE    Entiretibs— Statute— Construction. 

Laws  1918,  c.  26,  providing  that  married 
women  shall  be  released  from  all  disability  on 
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account  of  covertnre,  and  tbat  the  common  law 
limiting  their  estates  is  abrogated,  giving  them 
all  the  rights  of  feme  sole,  does  not  affect  the 
estates  of  married  women  held  at  the  time  of 
its  passage,  since  it  does  not  purport  on  its  face 
BO  to  do,  and  a  statute  will  nut  be  construed 
to  alter  the  common  law  further  than  it  express- 
ly declares  or  necessarily  implies  a  change. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {394;  Dec.  Dig.  <3=3ll3.] 

Appeal  from  Chancery  Court,  Knox  Conn- 
ty;    Will  D.  Wright,  Chancellor. 

Action  by  J.  c.  Bennett  and  otbers  agalnBt 
Jefferson  Uutchens  and  another.  From  an 
order  dlsmitisiug  tbe  bill,  plaintiffs  appeal 
Affirmed. 

Noble  Smitbson,  of  KnoxviUe,  for  appel- 
lants. A  C.  Grimm  and  W.  F.  Black,  both 
of  KnozrlUe,  for  appellees. 

BUCHANAN,  J.  The  action  Is  ejectment, 
brought  by  the  collateral  kindred  and  heirs 
at  law  of  Darcus  Uutchens.  The  land  in 
suit  was  conveyed  to  her  and  her  husband, 
Jefferson  Ilutc-bens,  by  deed  dated  September 
22,  liJ07,  filed  for  registration  and  registered 
June  24,  18U9.  Tbe  laud  conveyed  by  the 
deed  was  held  by  the  husband  and  wife  until 
her  death  intestate  and  without  is^ue  in 
September,  1014.  It  was  thereafter  held  by 
Jefferson  Hutchens  until  June  22, 1915,  when 
he,  by  deed,  conveyed  It  to  R.  U  Peters,  his 
codefendant  herein.  Hutchens,  we  assume, 
was  made  a  defendant  in  this  suit  upon  the 
idea  that,  as  the  bolder  of  a  purchase-money 
lien,  he  was  a  necessary  party.  The  defend- 
ants Interposed  a  demurrer  to  the  bilL  Tbe 
chancellor  sustained  the  demurrer,  dismissed 
tbe  bill,  and  complainants  api^ealed.  Tbe 
theory  of  the  bill  is  that,  upon  the  death  of 
Mrs.  Hutchens,  complainants,  as  her  heirs 
at  law,  became  the  owners  of  an  undivided 
one-half  interest  in  the  land:  or,  In  other 
words,  the  theory  is  that,  at  the  time  of  the 
death  of  Mrs.  Hutchens,  she  and  her  hus- 
band were  tenants  in  common,  each  owning 
an  undivided  one-half  interest  in  the  prop- 
erty. 

The  defendants  insist  that,  under  the  deed 
to  Hutchens  and  wife,  they  were  seised  of 
an  estate  by  the  entireties,  and  therefore 
tbat  no  estate  in  the  land  passed  to  her  heirs 
at  law  uptMi  the  death  of  Mrs.  Hutchens. 

To  support  complainants'  theory,  the  first 
Insistence  advanced  la  tbat  the  deed  on  its 
face  did  not  purport,  and  did  not  convey,  an 
estate  by  the  entireties  to  the  grantees.  So 
far  as  tbe  provisions  of  the  deed  need  be 
noticed,  tbey  were  as  follows: 

"This  indenture,  made  this  22d  day  of  Sep- 
tember. A.  D.  1S97,  between  Rufus  M.  Bennett, 
of  Knox  county,  in  the  state  of  Tennessee,  of 
the  urst  part,  and  Darcus  Hutchens  and  Jeffer- 
son Hutchens,  of  the  same  county  and  state,  of 
the  second  part,  witnessetb." 

Then  -follows  a  recital  that  the  parties  of 
the  first  part,  for  and  in  consideration  of 
the  sum  of  $1  in  hand  paid  by  tbe  parties  of 


the  second  part,  tbe  receipt  of  which  Is  ac- 
knowledged, have  granted,  bat^lned,  sold, 
and   conveyed, 

"and  doth  hereby  grant,  bargain,  sell  and  convey 
unto  tbe  said  parties  of  the  second  part  the 
following  described  premises,  to  wit." 

Here  is  recited  a  descrlptloa  ol  the  land, 
and  then: 

"With  the  hereditaments  and  appurtenances 
thereunto  appertaining,  •  •  •  except  the 
said  Darcus  Uutchens  and  Jefferson  Hutchens 
of  tbe  second  part  are  to  pay  an  annual  rent  of 
the  sum  of  $25  to  the  said  Rufus  M.  Bennett  is 
long  as  he  may  live." 

Then  follow  the  usual  habendum  daose 
and  general  covenants  of  warranty,  the  tes- 
timonium clause,  the  signature  of  tbe  gran- 
tor, signature  of  a  witness,  certificates  ot 
acknowledgment,  etc,  all  in  proper  form. 

The  stipulation  for  an  annual  rental  was 
part  of  the  consideration  for  the  deed.  The 
bill  avers  that  the  grantees  in  the  deeifl  were 
husbfiud  and  wife  when  it  was  made. 

[1]  We  think  It  is  clear  that  this  deed  vest- 
ed in  Jefferson  and  Darcus  Uutchens  au  es- 
tate by  the  entireties.  Such  a  deed  to  per- 
sons not  husband  and  wife,  considered  under 
tbe  common  law,  would  have  created  in  the 
grantees  an  estate  In  Joint  tenancy.  £ach 
of  the  grantees  under  such  a  deed  would 
hare  taken  as  individuals,  one  and  the  same 
interest  at  one  and  the  same  time  by  one 
and  the  same  deed,  and  tbey  would  have 
held  the  estate  conveyed  by  one  and  the 
same  undivided  possession.  By  the  authori- 
ties it  Is  held  that  a  deed  to  husband  and 
wife,  which  would  at  common  law  have 
created  In  them  an  estate  in  Joint  tenancy, 
bad  they  not  been  married,  does,  by  the  fact 
of  the  marriage,  create  in  tbe  husbaud  and 
wife  an  estate  by  the  entireties.  This  upon 
tbe  reasoning  that  In  the  eye  of  tbe  law 
husband  and  wife  are  not  separate  indlv:  lu- 
als,  but  one  person,  and  the  estate  vests  In 
them  as  an  entirety.  In  legal  contemplatioD, 
each  of  them  is  seised  of  the  whole  estate, 
and  tbe  death  of  one  of  them  does  not  put 
an  end  to  the  seisin  of  the  survivor,  because 
his  or  her  original  seisin  was  of  tbe  whole, 
and  not  of  part,  of  the  estate. 

12]  It  is  Immaterial  that  tbe  deed  in  the 
present  case  did  not  on  its  face  name  tbe 
grantees  as  husband  and  wife:  nor  is  it  ma- 
terial that  we  find  In  the  deed  no  words 
used  to  indicate  a  purpose  In  the  grantor 
to  create  an  estate  by  tbe  entireties;  uur 
a  purpose  in  the  grantees  that  such  an  estate 
should  be  conferred  upon  them.  The  estate, 
by  the  entireties,  upon  the  execution  of  the 
deed,  depended  on  the  unity  of  the  husband 
and  wife,  under  the  common  law. 

"If  an  estate  be  given  to  a  man  and  his  wife 
they  are  neither  properly  joint  tenants  nor  ten- 
ants in  common ;  for  husband  and  wife  being 
considered  as  one  person  in  law,  they  cannot  take 
the  estate  by  moieties  but  both  are  seized  of  the 
entiretj,  per  ti'Ut,  et  non  per  my:  the  conse- 
quence of  which  is  that  neither  the  husband  nor 
the  wife  can  dispose  of  any  part  without  the  at- 
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sent  of  th«  other,  bat  the  whole  mast  remain  to 
the  snrvlvor."     2  Bla.  Com.  182. 

"The  authorities  agree  that  'the  aame  words 
of  conveyance  which  would  make  two  other  per- 
sons joint  tenants  will  malte  a  husband  and 
wife  tenants  of  the  entirety,  so  that  neither  can 
sever  the  jointure,  but  the  whole  must  accrue 
to  the  survivor.'  Cole  Mannfacturing  Co.  v. 
Collier,  95  Tenn.  (11  Pick.)  116,  117,  SI  S.  W. 
1000,  30  L.  R.  A.  315,  49  Am.  SL  Rep.  921. 

The  properties  of  a  joint  estate  are  derived 
from  its  unity,  which  is  fourfold— the  unity  of 
interest,  the  unity  of  title,  the  unity  of  time,  and 
the  unity  of  possession ;  or,  in  other  words,  joint 
tenants  have  one  and  the  same  interest,  accru- 
ing by  one  and  the  same  conveyance,  commenc- 
ing at  one  and  the  same  time,  and  held  by  one 
and  the  same  undivided  possession."  2  Bla. 
Com.  180. 

Generally,  on  the  game  subject,  see  the  fol- 
lowing of  our  cases:  Taol  v.  Campbell,  15 
Tenn.  (7  Terg.)  319,  27  Am.  De&  508 ;  Ames 
T.  Norman,  86  Tenn.  (4  Sueed)  683,  70  Am. 
Dec.  269;  Johnson  v.  Lusk,  46  Tenn.  (6  Cold.) 
114,  88  Am.  Dec  445;  Berrigan  t.  Fleming, 
70  Tena  (2  Lea)  271;  Shields  v.  Netherland, 
73  Tenn.  (5  Lea)  193 ;  McRoberts  v.  Copeland, 
85  Tenn.  (1  Pick.)  211,  2  S.  W.  33 ;  Jackson. 
Orr  &  Co.  T.  Shelton,  89  Tenn.  (5  Pick.)  82, 
16  S.  W.  142,  12  L.  B.  A.  614;  Hopson  v. 
Fowlkes,  92  Tenn.  (8  Pick.)  607,  23  S.  W.  65, 
23  L.  S.  A  805,  36  Am.  St  Kep.  120;  Chun- 
bers  T.  Chambers,  82  Tenn.  (8  Pick.)  707,  23 
S.  W.  67;  Walker  v.  Bobbltt,  114  Tenn,  (6 
Cates)  700,  88  S.  W.  327;  Beddlngfleld  v. 
EstUl  &  Newman,  118  Tenn.  (10  Cates)  39, 
100  S.  W.  108,  9  L.  R.  A.  (N.  8.)  640,  11  Ann. 
Cas.  904.  For  general  authority  to  the  same 
effect,  see  Hiles  t.  Fisher,  144  N.  Y.  306,  39 
N.  E.  337,  30  L..  R.  A.  305,  and  note,  43  Am. 
St  Rep.  7^;  Jordan  v.  Reynolds,  105  Md. 
288,  66  Atl.  37,  9  U  R.  A.  (N.  S.)  1026,  and 
note,  121  Am.  St  Rep.  578,  12  Ann.  Cas.  61 ; 
Pegg  V.  Pegg,  165  Mich.  228,  130  N.  W.  617, 
33  L.  B.  A.  (N.  S.)  166,  and  note,  Ann.  Cas. 
1912G,  925;  In  re  Meyer,  232  Pa.  89,  81  Atl. 
145,  36  JL.  R.  A.  (N.  S.)  205,  and  note,  Ann. 
Cas.  1912C,  1240;  Wilson  v.  Frost,  186  Mo. 
311,  85  S.  W.  375,  105  Am.  St  Rep.  619,  2 
Ann.  Cas.  557,  and  note. 

[3]  Complainants'  second  Insistence  Is  that 
estates  by  the  entirety  were  abolished  by  our 
Acts  1784,  c.  22,  t  6.  See  section  2010,  Code 
1858,  and  section  3677,  Shannon's  Code, 
which  legislation  is  as  follows: 

"In  all  estates,  real  and  personal,  held  in  joint 
tenancy,  the  part  or  share  of  any  joint  tenant 
dying  shall  not  descend  or  go  to  the  surviving 
tenant  or  tenants,  but  shall  descend  or  be  vest- 
ed in  the  heirs,  executors,  or  administrators,  re- 
spectively, of  the  tenant  so  dying,  in  the  same 
manner  as  estates  held  by  tenancy  in  com- 
mon." 

The  Tiew  now  insisted  on  by  complainants 
as  the  effect  of  the  above  legislation  was  pat 
forward,  but  rejected,  by  onr  court  in  Taul 
V.  Campbell,  supra,  and  other  of  onr  cases 
heretofore  cited.  We  are  urged  to  overrule 
those  cases,  but  we  decline  to  do  so,  both 
upon  the  ground  that  upon  them  now  depend 
well-eettled  rules  of  property,  and  because  in 
onr  opinion  their  reasoning  la  sound. 


[4]  The  final  insistence  offered  by  con&- 
plainants  is  that  the  effect  of  chapter  26  of 
the  published  Acts  of  1913  was  to  abrogate 
the  fundamental  principles  of  the  common 
law  under  which,  by  virtue  of  the  marriage, 
husband  and  wife  became  a  legal  unity,  and 
their  argument  is  that,  such  being  the  effect 
of  the  act  the  result  was  to  destroy  all  ex- 
isting estates  by  entireties.  Including  that 
held  by  Hutchens  and  wife  In  the  land  sued 
for  herein.  The  bill  avers  that  the  wife,  Mrs. 
Hutchens,  died  after  the  act  took  effect. 

We  have  had  occasion,  during  the  present 
term,  to  consider  tills  act  in  the  case  of 
Sarah  LiUlenkamp  v.  W.  T.  Hlppetoe,  179  S. 
W.  628,  Knox  Law,  and  an  opinion  for  publi- 
cation was  handed  down.  The  conclusion  we 
reached  in  that  case  was  not  in  ai-cord  with 
the  present  insistence  of  the  complainanta 

The  act  does  not  by  its  terms,  purport  to 
abrogate  estates  held  by  entireties  at  the  time 
of  its  passage,  and  created  by  contract  an- 
tedating its  passage.  If  the  Legislature  had 
intended  the  act  to  have  such  effect,  we  must 
assume  that  it  would  either  in  plain  terms 
have  so  declared,  or  that  it  would  have  em- 
ployed terms  from  the  use  of  which  such  ef- 
fect would  necessarily  result  In  the  ab- 
sence of  sncb  declaration  or  clear  implication 
that  the  act  should  have  such  effect,  we  are 
not  called  upon  to  express  any  opinion  based 
on  the  hypothesis  of  the  presence  of  such  a 
legislatlTe  purpose;  nor  do  we  express  any 
opinion  as  to  what  the  effect  of  the  act  would 
be  on  the  estate  conveyed  to  husband  and 
wife  by  deed  executed  after  the  act  became 
effective.    Hie  rule  In  this  state  is : 

"That  a  statute  will  not  be  construed  to  alter 
the  common  law  further  than  the  act  expressly 
declares,  or  than  is  necessarily  implied  from  the 
fact  that  it  covers  the  whole  subject-matter." 
State  V.  Cooper,  120  Tenn.  (12  Cates)  549,  113 
S.  W.  1048,  16  Ann.  Cas.  1116  and  authorities 
cited;  Sarah  Lillienkamp  v.  W.  T.  Rippetoe, 
supra,  and  cases  cited;  Wilson  v.  Frost,  180 
Mo.  311,  85  S.  W.  375,  106  Am.  St  Rep.  618, 
2  Ann.  Cas.  557,  and  note. 

Kxaminatlon  of  the  cases  dted  In  the  note 
last  above  will  disclose  the  weight  of  author- 
ity to  be  in  support  of  our  view  of  the  effect 
of  the  act  of  1913. 

The  three  questions  we  have  discussed  dis- 
pose of  all  of  the  assignments  of  error  made 
by  complainants,  and  it  results  that  the  de- 
cree of  the  chancellor  will  be  affirmed,  at  the 
complainants'  cost. 


CITY  OP  MEMPHIS  et  al.  ▼.  STATE  ex  rel. 

RXALS. 
(Supreme  Court  of  Tennessee.     Oct  23,  1915.) 
1.  CoNSTirvTioNAi.  Law  <3=>211  —  Conbtbdc- 

TION. 

T-'nder  Const.  U.  S.,  Amend.  14,  prohibiting 
the  denial  to  any  person  of  the  equal  protection 
of  the  law,  and  Const.  Tenn.  art  1.  S  8,  prohib- 
iting the  imprisonment  or  execution  of  any  per- 
son, or  depriving  him  of  life,  liberty,  or  property, 
except  by  judgment  of  his  peers  or  the  law  of  the 
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land,  and  article  11,  {  8,  forbidding  class  legisla- 
tion, the  same  rules  will  be  applied  to  classifica- 
tions therein  as  to  the  classifications  made  in 
legislative  enactments,  so  that  the  basis  for  a 
classification  must  be  natural,  and  not  arbitrary 
or  capricious,  and  must  rest  on  some  substantial 
difference;  but  the  classification  is  not  invalid 
merely  because  it  does  not  depend  on  scieotific 
or  marked  differences. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  678 ;  Dec.  Dig.  «=>2U.] 
2.  Gabbzebb  ^=32— CoNSnTDTiONAL  Law  «=> 

208,  241— Class  LEOisi-ATroN— Rkotilatioh 

OF    .TiTNBTS — PBIVATB    CONVEYANCES. 

Acts  1915,  c.  60,  regulating  jitneys  as  com- 
mon carriers,  and  prohibiting  their  operation,  ex- 
cept upon  prescribed  conditions,  does  not  make  an 
arbitrary  classification  between  jitneys  and  pri- 
vately owned  automobiles,  since  the  uses  and  char- 
acter of  operation  of  the  two  classes  are  distinct 
(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  J|  4,  6;  De&  Dig.  (S=»2;  Constitu- 
tional Law,  Cent.  Dig.  {§  64»-e77,  700,  701; 
Dec.  Dig.  <S=208,  241.] 

8.  CoNBTTTnTIONAI,   Law   «=s>208,  241— CI,A8S 
IiEGISLATION    —    ReOULATINO       JiTNEYB    — 

Stbeet  Cars. 

Acts  1015,  c.  60,  regulating,  jitneys  as  com- 
mon carriers,  and  prohibiting  their  operation,  ex- 
cept upon  prescribed  conditions,  does  not  make  an 
arbitrary  classification  between  jitney  busses  and 
street  railway  ears,  since  the  jitney  runs  upon  no 
track,  and  is  less  substantial  and  more  danger- 
ous than  the  street  car,  thus  presenting  essential 
differences,  properly  the  subject  of  classification. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  649-677,  700,  701 ;  Dec. 
Dig.  <8=>208,  241.] 

4.    CONSTTTDTIONAL    LAW    ^=9208,    241— CLASS 

Legislation  —  Reoulatioit  or  Jitneys  — 

Tazicabb. 

Acts  1915,  c.  60,  regulating  jitneys  as  com- 
mon carriers,  and  prohibiting  their  operation,  ex- 
cept upon  described  conditions,  does  not  make 
an  arbitrary  classification  between  jitneys  and 
tazicabs,  since  taxlcabs  are  for  hire  at  a  fare 
proportioned  to  the  length  of  the  trips  of  the 
several  passengers,  without  regard  to  route, 
while  the  jitney  carries  passengers  upon  a  desig- 
nated route,  and  the  investments  in  Vxe  two 
classes  of  machines  are  widely  different. 

[Ed.  Note.— For  other  cases,  sec  Constitution- 
al Law,  Cent.  Dig.  H  649-677,  700,  701;  Dec 
Dig.  «=»208.  241.1 

6.  Cakbiebs  ^=>4  —  Cabbiebs  of  Pebbons  — 

"Jitneys." 

A  "jitney"  is  a  self-propelled  vehicle,  other 
than  a  street  car,  traversing  the  public  streets 
between  certain  definite  points  or  termini,  and, 
as  a  common  carrier,  conveying  passengers  at  a 
five-cent  or  some  small  fare,  between  such  ter- 
mini and  intermediate  points,  and  so  held  out, 
advertised,  or  announced., 

[Kd.  Not& — For  other  cases,  see  Carriers,  Gent 
Dig.  §§  1,  462-478;   Dec.  Dig.  >S=4.] 

6.  CoNSTrruTioNAi,  Law  iS=»208— Class  Leq- 
ISLATION — Abbitbaky  CJlassification. 

Uniier  the  provisions  of  the  Constitution 
prohibiting  class  legislation,  it  is  not  sufficient 
to  invalidate  a  statute  merely  to  show  points 
of  similarity  in  the  thing  classified,  and  the 
thing  excluded  from  the  classification;  but  it 
must  be  shown  that  the  classification  is  unrea- 
sonable and  impracticable. 

[Ed.  Note.— For  other  cases,  see  Constitntional 
Law,  Cent.  Dig.  i§  649-677;  Dec.  Dig.  <g=»208.] 

7.  Municipal  Oobpobations  «=s>703— Streets 
—Legislative  Contbol— Jitneys. 

The  Legislature,  being  endowed  with  police 
power  to  regulate  the  use  of  streets  In  public 


places,  ma^  prescribe  the  conditions  with  which 
jitneys,  being  common  carriers,  must  comply  is 
order  to  operate. 

[Ed.  Note.— For  other  cases,  see  Munidpa] 
Corporations,  Cent  Dig.  if  1509-1513;  Dec. 
Dig.  «=»703.] 

Appeal  from  Circuit  Court,  Sbelby  Comi- 
ty;  A.  B.  Pittman,  Judge. 

Habeas  corpus  by  the  State  of  Tennessee, 
on  the  relation  of  S.  B.  Ryals,  against  the 
City  of  Memphis  and  others.  From  an  o^ 
der  releasing  the  relator,  defendants  appeal 
Reversed  and  remanded. 

O.  M.  Bryan  and  Leo  Goodman,  both  of 
Memphis,  and  Chas.  T.  Gates,  of  Maryville, 
for  appellants.  Garuthers  Ewlng,  of  Mem- 
phis, for  appellee. 

WILLIAMS,  J.  Ryals,  as  relator,  sued 
out  a  writ  of  habeas  corpus  to  effect  his  re- 
lease from  the  custody  of  the  chief  of  po- 
lice of  the  city  of  Memphis ;  he  having  been 
arrested  for  a  violation  of  Acts  1915,  c  60. 
The  circuit  judge  released  the  relator,  hold- 
ing that  act  void,  because  violative  of  the 
constitutional  provlsicms  that  inhibit  arbitra- 
ry class  legislation.  Const  Tenn.  art  1,  {8, 
and  article  11,  f  8;  fourteraith  amendment 
of  the  Constitution  of  the  United  States. 

The  act  thus  attacked  was  evidently  pass- 
ed for  the  regulation  of  a  class  of  motor 
vehicles  recently  brought  Into  service  in  the 
principal  cities  of  the  state,  commonly  known 
as  "Jitneys." 

By  section  1  of  the  act  it  Is  provided  that 
any  person,  firm,  or  corporation  operating 
for  hire  any  public  conveyance  propelled  by 
steam,  gasoline,  or  other  power,  "for  the  pur- 
pose of  affording  a  means  of  street  trans- 
portation similar  to  that  ordinarily  afford- 
ed by  street  railways  (but  not  operated  upon 
fixed  tracks)  by  indiscriminately  accepting 
and  discharging  such  persons  as  may  offer 
themselves  for  transportation,"  is  declared  a 
common  carrier,  and  the  business  of  all  sudi 
carriers  Is  declared  to  be  a  privilege. 

Section  2  of  the  act  makes  unlawful  the 
use  and  occupation  of  any  street  or  alley 
or  other  public  place  in  any  Incorporated 
city  or  town  without  first  obtaining  from  such 
city  or  town  a  permit  or  license  by  ordinance 
giving  the  right  to  so  use  or  occupy  such 
street  alley  or  other  public  place — the  per- 
mit or  license  to  embody  "such  routes,  terms 
and  conditions  as  such  city  or  town  may  elect 
to  impose:  Provided,  however,  that  no  such 
permit  or  license  shall  be  granted  which 
does  not  require  the  execution  and  filing  of  a 
bond,"  as  provided  by  section  3. 

Section  3  provides  that  before  such  com- 
mon carrier  may  conduct  his  business  he 
must  execute  a  bond,  with  good  and  suffi- 
cient surety  or  sureties,  in  no  case  to  ex- 
ceed $5,000  ftor  each  car  operated,  condi- 
tioned that  such  common  carrier  wUl  pay 
any  damage  that  may  be  adjudged  finally 


«s»For  other  cases  im  uma  topto  and  KBT-NUIfBEiR  in  aU  Ksy-Miunbared  Dlgssu  mi  ladeiw 

Google 


Digitized  by ' 


>8' 


Tena) 


OZTT  OF  HBMPHIS  ▼.  STATB 


against  anch  carrier  as  compensation  for  loss 
of  life  or  Injury  to  person  or  property  in- 
flicted by  snch  carrier  or  caused  by  bis  aeg- 
llgence. 

Section  4  makes  It  unlawful  for  such  com- 
mon carrier  to  use  or  occupy  any  street  or 
alley  or  other  public  place  without  tbe  per- 
mit or  license  aforesaid  or  without  first  ex- 
ecuting and  filing  tbe  bond  as  required  by 
section  3. 

The  subsequent  sections  need  not  be  out- 
lined, since  the  provision  requiring  the  exe- 
cution of  a  bond  is  the  only  one  Inveighed 
against  by  relator,  charged  as  he  was  with 
tbe  operation  of  a  jitney  automobile  without 
having  executed  such  bond. 

Tbe  circuit  Judge,  after  calUog  attention 
In  his  opinion  to  the  fact  that  the  act  does 
not  limit  tbe  condition  of  the  bond  to  a 
protection  of  the  passengers  of  snch  a  com- 
mon carrier,  but  includes  the  payment  of 
damages  by  reason  of  negligence  resulting  in 
Injury  to  pedestrians  or  to  property  gen- 
erally, expressed  the  view  that  the  provi- 
sion of  tbe  statute  might  be  upheld  If  the 
bond  required  had  to  do  only  with  the  pro- 
tection of  passengers,  and  further  said : 

"This  act  imposes  upon  the  carrier  burdens  not 
onl;  in  his  character  of  common  carrier,  but 
also  burdens  in  his  capacity  of  an  ordinary  naer 
of  the  streets.  Using  the  same  kind  of  vehicle, 
with  the  same  motor  power,  in  identically  the 
same  manner  as  private  operators  of  automo- 
biles, he  is  required  to  give  a  bond  to  protect 
other  users  of  the  streets  against  his  neglijcence. 
No  such  requirement  is  made  of  any  other  per- 
loii  using  similar  vehicles." 

The  act  was  therefore  held  invalid,  with 
lesnlt  that  tbe  dty  has  appealed  to  this 
court. 

[1]  Under  the  provisions  of  the  state  and 
national  Constitutions,  above  referred  to, 
tbe  same  rules  are  applied  as  to  the  valid- 
ity of  classifications  made  in  legislative 
enactments.  When  an  effort  la  thus  made 
to  distinguish  and  classify  as  between  dtl- 
'  xens,  the  basis  therefor  must  be  natural, 
and  not  arbitrary  or  capricious.  The  das- 
siflcation  must  rest  on  some  substantial  dif- 
ference between  the  situation  of  the  class 
created  and  other  persons  to  whom  It  does 
not  apply.  State  ex  rel.  v.  Schlitz  Brewing 
Co..  104  Tenn.  780,  59  S.  W.  1033,  78  Am.  St 
Bep.  941,  and  cases  cited. 

However,  classiflcatlon  for  such  purposes 
Is  not  Invalid  because  not  depending  on  scl- 
entlflc  or  marked  differences  in  things  and 
persMis,  or  in  their  relations.  It  suflSces  If 
It  Is  practical,  and  It  is  not  reviewable  un- 
less palpably  arbitrary.  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  562,  19  Sup.  Ct.  281,  43  L. 
£d.  552,  cited  with  ain>roval  in  State  ex  reL 
V.  Schlitz  Brewing  Co.,  supra. 

"When  the  classification  in  such  a  law  la  call- 
ed in  question,  if  any  state  of  facts  reasonably 
can  be  conceived  that  would  sustain  it,  the  ex- 
istence of  that  state  of  facts  at  the  time  the  law 
was  enacted  must  be  assumed.  One  who  as- 
sails the  classification  in  such  a  law  mnst  carry 
'.  the  burden  of  showing  that  it  does  not  rest  upon 
*"      any  reasonable  basis,  but  is  essentially  arbitra- 


ry." Motlow  V.  State,  126  Tenn.  847,  145  S. 
W.  177,  following  Lindsley  v.  National  Carbonic 
Gas  Co.,  220  U.  S.  61,  31  Sup.  Ct  337.  65  L. 
Ed.  369.  Ann.  Cas.  1912C.  160. 

Having  these  principles  in  mind  for  guid- 
ance, we  may  conceive  that,  from  the  experi- 
ence developed  by  the  operation  of  Jitney 
automobiles  at  the  time  of  tbe  enactment  of 
the  regulatory  statute,  the  Legislature  deem- 
ed the  provision  for  a  bond  to  be  necessary  be- 
caoae  It  realized  that  by  reason  of  the  small 
fare  charged  by  such  operators  the  tendency 
would  be  for  them  to  Invest  In  cheap  or  sec- 
ondhand machines,  oftentimes  fragile  in 
character;  that  frequently  the  vehicle  would 
not  be  owned  ontright,  but  only  subject  to  a 
lien  or  by  way  of  lease;  that  by  reason  of 
the  limited  size  and  carrying  capacity  of  the 
conveyances,  an  Increased  congestion  of  the 
streets  and  public  places  would  follow,  as 
well  as  an  overtaxing  of  the  capacity  of  the 
given  conveyance;  that  they  would  have  no 
fixed  track  upon  which  to  run,  moving  at 
will  over  the  entire  street  surface,  and  in 
their  crossing  over  and  stopping  along  tbe 
curt)  between  crossings,  or  at  street  crossings, 
danger  to  persons  and  property  would  be 
augmented;  that,  by  reason  of  the  competi- 
tion of  the  many  engaged  In  the  business, 
frequent  contests  between  the  operators  for 
points  of  vantage  in  the  streets  would  fol- 
low; that  there  was  a  tendency  fraught  with 
danger  in  the  many  so  engaged  seeking  the 
streets  of  heaviest  travel  for  passengers,  thus 
leading  to  congestion,  as  well  as  in  hasty  ef- 
forts made  to  head  off  and  divert  those  wait- 
ing on  the  curb  as  offerers  for  passage  on 
street  railways;  that  the  desire  and  neces- 
sity to  collect  many  small  fares  would  tempt 
operators  to  Indulge  in  swift  and  careless 
running;  that  by  reason  of  receiving  and 
discharging  passengers  at  short  unscheduled 
intervals,  there  would  be  an  interruption  of 
traffic  and  an  endangering  of  other  vehldes 
in  the  streets;  that  by  reason  of  the  small 
Investment  required  many  who  are  financial- 
ly irresponsible  would  embark  in  the  busi- 
ness; that  the  collection  of  damages  from  the 
operators  would  be  difficult,  and  In  many  in- 
stances impossible. 

[2]  We  come  now  to  the  test  of  tbe  law 
made  by  the  circuit  Judge,  and  which  led  him 
to  denounce  the  classiflcatlon — the  inclusion 
of  Jitney  automobiles  and  tbe  exclusion  of 
antomoUles  privately  owned  and  used.  We 
think  that  such  a  classification  is  easily  sus- 
tainable by  reason  of  the  applicability  of 
many  of  the  considerations  above  enumerat- 
ed. The  privately  owned  vehicle  ordinarily 
has  but  a  single  destination,  at  which  it 
comes  to  rest  Its  use  is  not  urged  to  or 
towards  the  limit  in  order  to  the  reaping  of 
profits.  We  are  unable  to  see  merit  in  the 
distinction  taken  by  the  circuit  Judge,  when 
he  intimated  the  opinion  that  a  classifica- 
tion of  tbe  Jitney  from  privately  used  auto- 
mobiles might  be  sustained  only  so  far  as 
Indemnity  for  damages  done  to  passengers 
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was  concerned.  Most  of  the  dangers  tliat 
surround  sucb  passengers  In  a  substantial 
sense  beset  also  the  users  of  the  street. 

[3]  Contrasting  the  Jitney  with  street  rail- 
way cars,  to  ascertain  whether  there  be  ar- 
bitrary classification:  The  street  railway,  by 
reason  of  its  having  tracks  at  definite  places 
assigned  it  by  municipal  authority,  on  which 
tracks  its  traffic  must  move,  is  less  liable  to 
cause  injury ;  and  the  substantial  nature  of 
it  cars,  and  particularly  the  fixity,  perma- 
nency, and  great  cost  of  its  roadbed,  afford 
an  anchored  indemnity  in  re^>ect  of  its  lia- 
bility for  negligence.  Other  marks  for  dif- 
ferentiation, appearing  in  the  above  outline 
of  considerations  imputable  to  the  legisla- 
tive mind,  need  not  l)e  reiterated. 

[4]  Assuming  for  test  purjMses  (without 
meaning  to  decide  or  to  intimate  a  decision) 
that  tazicabs  are  common  carriers,  and  that 
they  are  not  included  within  the  terms  of 
the  statute,  does  their  exclusion  operate  to 
make  the  classification  unreasonable  and  ar- 
bitrary? 

The  word  "taxicab"  is  one  of  recent  coin- 
age, to  describe  a  motor-driven  conveyance 
that  performs  a  service  similar  to  the  cab  or 
hackney  carriage,  held  for  hire  at  designat- 
ed places  at  a  fare  proportioned  to  the  length 
of  the  trips  of  the  several  passengers,  who  are 
taken  to  be  carried  to  destinations  without 
regard  to  any  route  adopted  or  uniformly 
conformed  to  by  the  (operator.  The  jitney 
holds  itself  out  to  accommodate  persons  who 
purpose  traveling  along  a  distinct  route  chos- 
en by  the  operator.  Operators  of  taxicabs 
have  not  the  temptation  or  necessity,  we  may 
assume,  of  choosing  the  most  traveled  streets, 
since  those  less  traveled  afford  them  better 
opportunities  to  serve  the  object  their  own- 
ers have  in  view.  It  may  be  that  a  larger 
investment  is  ordinarily  required  to  enter  the 
taxicab  business  than  the  other,  and  that 
the  conveyances  would  be  less  in  number  on 
this  account,  as  well  as  because  of  the  great- 
er fare  charged,  not  to  mention  other  dlfTer- 
ences  to  be  drawn  from  the  above  summary. 
In  New  York  an  ordinance  regulating  the 
conduct  of  the  business  of  public  hackmen 
has  been  held  not  to  be  discriminatory,  be- 
cause it  applied  only  to  those  engaged  in 
transporting  passengers  for  hire  who  solicit 
business  on  the  streets,  or  because  taximeters 
are  required  to  be  attached  to  motor-driven 
vehicles  only.  The  Taxicab  Cases,  82  Misc. 
Rep.  94,  143  N.  Y.  Supp.  279,  affirmed  under 
style  Yellow  Taxicab  Co.  v.  Gaynor,  159  App. 
Dlv.  893, 144  N.  Y.  Supp.  299. 

The  Supreme  Court  of  the  United  States 
has  held  that  the  inclusion  of  producing,  and 
the  exclusion  of  nonproducing,  venders  of 
milk  in  legislation  was  valid,  the  court  say- 
ing: 

"A  picture  is  exhibited  of  producing  and  non- 
producing  venders  [of  milk]  Belllns  milk  side  by 
side;  the  latter,  it  may  be,  a  purchaser  from  the 
former ;  the  act  of  one  permitted,  the  act  of  the 
other  prohibited  or  penalized.  If  we  could  look 
no  farther  than  the  mere  act  of  selUng,  the  in- 


justice of  the  law  might  be  demonstrated;  bnt 
something  more  must  be  considered.  Not  only 
the  final  purpose  of  the  law  must  be  considered, 
but  the  means  of  its  admlnistradon — the  ways  it 
may  be  defeated.  Legislation,  to  be  practical 
and  efficient,  must  regard  this  special  purpoM 
as  well  as  the  ultimate  purpose."  St.  John  t. 
New  York,  201  U.  S.  633,  26  Sup.  Ct  554,  50 
L.  Ed.  896,  5  Ann.  Cas.  909,  affirming  178  N.  I. 
617,  70  N.  E.  1104. 

The  same  court  upheld  a  classification  of 
vehicles  (in  respect  of  their  respective  own- 
ers' rights  to  use  the  streets)  by  which  ad- 
vertising wagons  or  busses  were  excluded, 
while  ordinary  business  wagons,  when  en- 
gaged in  the  usual  business  of  the  owner, 
and  not  used  merely  or  mainly  for  adver- 
tising, were  permitted  to  use  the  streets 
while  exhibiting  business  notices.  Fifth  Ave. 
Coach  Co.  V.  New  York,  221  U.  S.  467,  31 
Sup.  Ct  709,  55  L,.  Ed.  816,  affirming  194 
N,  Y,  19,  86  N.  E.  824,  21  L.  R.  A.  (N.  S.) 
744,  16  Ann.  Cas.  693.  See,  also.  Provident 
InsUtutlon  v.  Malone,  221  U.  S.  660,  31  Sup. 
Ct.  661,  55  L.  Ed.  899.  34  Lu  R.  A.  (N.  S.) 
1129. 

16]  The  word  "Jitney"  we  tliink  may  be 
defined  to  be  a  self-propelled  vehicle,  other 
than  a  street  car,  traversing  the  public 
streets  between  certain  definite  points  or 
termini,  and  as  a  common  carrier  conveying 
passengers  at  a  five-cent  or  some  small  fare, 
between  sucb  termini  and  intermediate 
points,  and  so  held  out,  advertised,  or  an- 
nounced. 

In  the  case  of  Ebc  parte  Cardinal  (CaU 
150  Pac.  348,  where  was  involved  an  ordi- 
nance substantially  so  defining  a  jitney,  and 
requiring  the  owner,  before  operating  sudi 
machine,  to  obtain  a  permit,  and  to  give  a 
bond  or  provide  a  policy  of  insurance  to  pro- 
tect those  injured,  the  court  upheld  the  or- 
dinance as  not  creating  an  arbitrary  class, 
and  said: 

"It  is  manifest  that  as  to  automobiles  there 
may  be  circumstances  existing,  by  reason  of  the 
manner  and  character  of  their  use  on  the  streets, 
thut  will  warrant,  in  the  interest  of  the  safety 
of  the  public,  special  regulations  as  to  those  used 
for  a  particular  purpose  and  in  a  particular  way. 

•  •  •  We  entertain  no  doubt  whatever  as  to 
the  power  of  the  board  of  supervisors  of  the  citj 
and  county  of  San  Francisco  to  make  special 
regulations  relating  to  the  use  on  the  streets  of 
such  vehicles  as  are  described  in  section  1  of  the 
ordinance,  and  therein  termed  jitney  busses.  It 
is  argued  that  the  charge  of  ten  cents  or  less 
for  passage  is  no  proper  criterion  by  which  to 
classify  for  such  a  purpose  as  that  of  this  ordi- 
nance. It  may  well  be,  however,  that  the  special 
danger  to  the  public  sought  to  be  guarded  against 
ia  confined  to  just  the  class  of  vehicles  described, 
viz.,  automobiles  used  on  the  public  streets  for 
the  carriage  of  passengers  at  a  very  small  charge. 

•  ♦  •  It  is  the  'low  fare'  automobile  for  the 
carriage  of  passengers  on  the  streets  of  San 
Francisco  that  the  ordinance  is  designed  to  rego- 
late.  The  real  question  in  this  connection  is 
whether  there  is  sufficient  distinction  between 
the  operation  on  the  public  streets  of  these 
'low  charge'  automobiles  for  the  carriage  of  pas- 
sengers and  the  operation  of  self-propelled  motor 
cars  on  which  a  much  higher  charge  is  made, 
to  warrant  the  imposition  of  the  special  regula- 
tions made  by  this  ordinance.  It  is  a  matter  of 
common  knowledge  on  the  part  of  those  familiar 
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with  conditions  in  our  large  cities  that  the  com- 
paratively recent  introduction  of  this  class  of 
vehicle,  commonly  known  as  the  'jitney,'  for  the 
carriage  of  passengers  on  the  public  streets,  for 
a  charge  closely  approximating  that  made  on 
street  cars,  in  view  of  the  almost  phenomenal 
growth  of  the  institution,  has  made  clearly  ap- 
parent the  necessity  of  some  special  regulations 
In  order  to  reasonably  provide  for  the  comfort 
and  safety  of  the  public.  It  may  weU  be  that 
the  board  of  supervisors  concluded  that,  in  view 
of  the  number  of  this  class  of  public  conveyances 
that  were  operated  upon  the  public  streets,  es- 
pecially upon  the  principal  streets  already  oc- 
cupied almost  to  overflowing  during  the  hours  of 
heaviest  traffic  by  street  cars  and  other  vehicles, 
as  well  as  by  pedestriang  at  street  crossings,  the 
speed  at  which  they  would  naturally  be  operated 
in  order  to  make  them  pay  on  such  a  low  rate 
of  fare,  and  the  probable  lack  of  substantial  finan- 
cial responsibility  on  the  part  of  very  many  un- 
dertaking to  operate  such  vehicles,  special  regu- 
lations as  to  condition  of  car,  •  •  •  as  well 
as  security  to  protect  againBt  improper  or  ne<^ 
licent  operation,  were  essential  to  the  public 
safety.  We  certainly  cannot  say  that  the  legis- 
lative body  was  not  justified  in  so  determining." 

[(]  Counsel  for  the  appellee  relator  treats 
his  case  against  the  act  as  made  out  if  lie  be 
able  to  present  some  points  of  similarity  In 
the  Jitney  and  the  taxlcab  or  privately  operat- 
ed automobile.  But  mathematical  or  logical 
exactness,  in  every  aspect,  In  a  division  for 
dasslflcatlon  is  not  always  possible,  and  it  is 
not  required  in  order  to  validity.  "The  best 
that  can  be  done  is  to  keep  witliin  the  clearly 
reawnable  and  practicable.  That  is  accom- 
pllsbed  where  there  are  such  general  char- 
acteristics of  the  members  of  the  class  as  to 
reasonably  call  for  special  legislative  treat- 
ment That  may  be  true,  generally,  and  yet 
some  such  characteristics  sometimes  may  be 
found  to  exist  out&ide  the  boundaries  of  the 
Class."  Mehlos  v.  Milwaukee,  166  Wis.  591, 
146  N.  W.  882,  51  L.  R.  A.  (N.  S.)  1009,  Ann. 
Cas.  1915C,  1102;  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  157,  33  Sup.  Ct.  66, 
67  L.  Ed.  164;  Motlow  v.  State,  supra;  6 
K.  C.  I*  p.  360,  {  373. 

We  therefore  hold  tliat  the  segregation  of 
the  jitney  automobile  for  regulation  in  the 
matter  of  the  execution  of  an  Indemnity  bond 
by  its  owner  Is  not  vicious  or  unreasonable 
class  legislation. 

Counsel  for  appellee  commends  to  our  con- 
sideration People  V.  Coolidge,  124  Mich.  664, 
83  N.  W.  594,  50  L.  R.  A.  493,  83  Am.  St.  Rep. 
352,  and  Gibbs  v.  Tally,  133  Cal.  373,  65  Pac. 
970,  60  L.  R.  A.  815.  In  the  first  of  these  cases 
It  was  held  that  an  act,  requiring  all  mer- 
chants who  sell  farm  produce  on  a  commission 
to  execute  a  bond  of  $5,000  to  faithfully  per- 
form their  contracts,  was  unwarranted  class- 
legislation,  and  that  the  act  could  find  no  sup- 
port in  the  police  power,  since  there  was  noth- 
ing iu  the  bnstness  hostile  to  the  comfort, 
health,  morals,  or  even  convenience  of  a  com- 
munity. The  second  case  Involved  an  effort  on 
the  part  of  the  Legislature  to  require  the  own- 
er of  property,  who  contracts  for  the  placing 
of  a  bonding  thereon,  to  furnish  a  bond  for 


the  benefit  of  laborers  and  materialmen  on 
terms  that  would  make  blm  liable  for  25  per 
cent  above  the  contract  price.  The  court 
held  that  the  act  there  In  question  was  not 
Justifiable  by  the  police  power,  and  was  vio- 
lative of  constitutional  provisions  pointed 
out 

We  fail  to  see  the  pertinency  of  these  cases 
to  the  one  at  bar,  which  Involves  the  right 
to  regulate  a  common  or  public  carrier  in  re- 
spect of  the  use  of  public  streets. 

[7]  It  is  too  clear  for  extended  discussion 
tliat  it  was  competent  for  the  Legislature 
under  the  police  power  to  regulate  the  use  of 
the  streets  and  public  places  by  Jitney  opera- 
tors, who,  as-  common  curriers,  have  no  vest- 
ed right  to  use  the  same  without  complying 
with  a  requirement  as  to  obtaining  a  permit 
or  license.  The  right  to  make  such  use  is 
a  franchise,  to  be  withheld  or  granted  as  the 
Legislature  may  see  fit  Dill.  Mun.  Corp. 
§1  1210,  1229 ;  Fifth  Ave.  Coach  Co.  v.  New 
York,  194  N.  X,  19,  86  N.  B.  824,  21  L.  B.  A. 
(N.  S.)  744,  16  Ann.  Cas.  695.  Further,  the 
use  or  license  may  be  conditioned  on  the  ex- 
ecution of  a  bond  for  the  inUeuinlfication  of 
those  injured.  So  held  in  respect  of  motor- 
propelled  vetilcles  in  the  recent  cases  of  State 
V.  Uowell  (Wash.)  147  Pac.  1159,  Greene  ▼. 
Ckty  of  San  Antonio  (Tex.  Civ.  App.)  178 
S.  W.  6,  Ex  parte  Dickey  (W.  Va.)  85  8.  B. 
781,  and  Ex  parte  Cardinal,  supra. 

We  are  of  opinion  that  the  statute  is  not 
subject  to  the  objections  urged  by  the  appel- 
lee, and  that  therefore  the  lower  court  erred 
in  its  disposition  of  the  case.  Reversed  and 
remanded;  all  costs  to  be  paid  by  the  re- 
lator. 


MEMPHIS  ST.  BY.  CO.  v.  RAPID  TRANSIT 
CO.  et  al. 

(Supreme  Court  of  Tennessee.    Oct  23,  1915.) 

1.  CONSTITDTIONAI,  Law  «=>46  —  CoNSTITU- 

TioNAL  Questions— Neoessitt  or  Decision. 
The  Supreme  Court  on  appeal  has  jurisdic- 
tion and  will  determine  the  cunstitutionulity  of 
a  law,  although  the  cause  can  be  decided  upon 
other  grounds,  where  the  constitutional  question 
is  made  in  good  faith  and  relied  un  in  the  case, 
since  by  Acts  of  liK)7,  c.  82,  establishing  and 
defining  the  powers  of  the  Court  of  Civil  Ap- 
peals, jurisdiction  of  that  court  is  defeated  by 
the  presence  of  a  constitutional  question. 

[Ed.  Note. — For  other  cases,  see  Constitntional 
Law,  Cent  Dig.  $g  43-45 ;   Dec.  Dig.  <S=>4«.] 

2.  MUNICIPAI,    COBPOBATIONS    «=»703— BEOTI- 
LATION    OF    JITNETS. 

Under  Acts  1915,  c.  60,  making  jitnejrs  com- 
mon carriers,  and  requiring  them,  under  ardir 
nances  of  the  cities  or  towns,  to  file  bonds  and 
perform  the  conditions  of  the  statute  and  ordi- 
nances, a  jitney  company  is  altogether  withoot 
right  to  do  business  on  the  streets  of  a  city, 
where  the  city  has  passed  no  ordinance  pursuant 
to  the  act,  and  the  company  has  failed  to  procure 
any  license  or  execute  any  bond  under  the  act 

[Ed.  Note. — For  other  cases,  see  Manidpal 
Corpomtinns,  Cent  Dig.  ii  1509-1513;  Dec 
Dig.  <S=>703.] 
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3.  INJTTNCTION  e=»64— Right  to  Invoke— Ex- 

OI.UBIVK  FrANCHIBE. 

Where  the  plaintiff  street  railway  company 
has  a  franchise  from  the  city,  its  franchise  is  a 
property  right,  under  which  it  can  restrain  any 
person  from  becoming  a  common  carrier  of  pns- 
sengers  in  competition  with  it  without  legislative 
or  municipal  authority,  and  for  that  purpose  its 
franchise  is  exclusive  against  all  persons  upon 
whom  similar  rights  have  not  been  conferred. 

[EW.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  St  131-133 ;  Dec.  Dig.  <3=364.] 

4.  Injunction  $=99  —  Right  to  Remedy  — 
Doubtful  Oase. 

An  injunction  will  not  be  awarded  to  protect 
an  alleged  right,  except  upon  a  clear  case. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  t  8 ;  Dec  Dig.  «=»9.] 

5.  Injunction  ®c965  —  Right  to  Reuedt  — 
Gbounob. 

Where,  under  an  act  of  the  Legislature,  mu- 
nicipalities are  authorized  to  regulate  by  ordi- 
nance, subject  to  the  statute,  the  operation  of 
jitney  busses  as  common  carriers,  and  the  city 
council  fails  to  regulate,  a  street  railway  com- 
pany can  have  the  operation  of  jitneys  enjoined, 
since  the  city  council  might  fail  to  act  at  all 
under  the  statute,  and  ^us  the  rights  of  the 
company  be  unlawfully  invaded. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  134;  Dec.  .Dig.  <8=965.] 

6.  MtmiCtPAL  OOBPOKATIONS  €=s>697— UNAU- 
THORIZED Operation  or  Jitneys— Nuisance 
— ^Injunction. 

Where  statute  authorizes  the  regulation  of 
jitneys,  and  prohibits  their  operation,  except  up- 
on conditions  named,  and  those  conditions  are 
not  fulfilled,  but  many  jitneys  are  operated  with 
consequent  danger  to  persons  and  property,  they 
constitute  a  nuisance,  and  may  be  enjoined  on  the 
bill  of  a  private  individual  who  can  show  spe- 
cial damage  to  himself. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1502-1505;  Dec. 
Dig.  <g=>697.] 

7.  Municipal  Cobpobations  «=>697  —  Ob- 
struction OF  Streets— Right  to  Remedy. 

Relief  by  an  injunction  against  a  nuisance 
by  which  the  highway  is  obstructed  need  not  be 
Bought  by  an  abutting  owner,  but  may  be  had  by 
any  individual  who  can  show  special  damage  to 
himself. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1502-1505;  Dec. 
Dig.  «=s>097.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;   F.  H.  Helskell,  Chancellor. 

Action  by  the  Memphis  Street  Railway 
Company  against  the  Rapid  Transit  Compa- 
ny and  others.  IYom<  an  order  dismissing 
the  Mil  on  defendants'  demurrer,  complain- 
ant appeals.     Reversed. 

Charles  T.  Cates,  Jr.,  of  Enozville,  and 
Wright,  Miles,  Waring  &  Walker,  of  Mem- 
phis, for  appellant  Oaruthers  Ewtng,  of 
Memphis,  for  appellees. 

GREEN,  J.  This  Mil  was  filed  by  the 
Memphis  Street  Railway  Company  to  enjoin 
the  Rapid  Transit  Company  and  other  de- 
fendants from  operating  Jitneys  on  the  streets 
of  Memphis  In  competition  with  the  com- 
plainant's street  cars.  A  demurrer  was  In- 
terposed  by   defendants,   and   sustained   by 


the  chancellor,  and  the  complainant  has  ap- 
pealed to  this  court 

Complainant  alleged  that  It  was  organized 
under  the  laws  of  Tennessee,  and  had  a 
francMse  from  the  dty  of  Memphis  to  oper- 
ate a  street  railway  system  In  that  dty; 
that  It  had  expended  In  excess  of  $10,000,000 
In  constructing  and  equipping  Its  street  rail- 
way lines;  that  it  operated  about  129  miles 
of  track,  extending  over  all  parts  of  the 
city;  and  that  It  had  complied  with  all  the 
laws  of  Tennessee  and  all  the  terms  of  its 
franchise  from  the  city  of  Memphis. 

The  blU  further  averred  that  the  defend- 
ants were  engaged  In  operating  jitneys  or 
jitney  busses  upon  the  streets  of  Memphis  In 
competition  with  the  complainant,  and  that 
defendants  were  conducting  this  business 
without  having  made  any  attempt  to  comply 
with  the  statute  of  Tennessee  regulating  said 
business;  that  said  defendants  were  oper- 
ating their  automobiles  on  the  same  streets 
upon  which  complainant  ran  Its  cars;  that 
the  Jitneys  were  running  at  high  rates  of 
speed,  cutting  In  front  of  complainant's  cars, 
and  racing  by  the  cars  In  their  efforts  to 
reach  the  stopping  places  first,  in  order  to 
pick  up  itessengers;  that  they  frequently 
ran  In  frcmt  of  complainant's  cars,  thus  forc- 
ing the  cars  to  be  stopped  in  order  to  pre- 
vent accident;  that  they  often  ran  danger- 
ously close  to  and  by  complainant's  cars 
while  the  cars  were  standing  for  the  purpose 
of  taking  off  and  discharging  passengers, 
thereby  causing  many  very  serious  accidents 
and  even  deaths.  It  was  said  that  such  op- 
eration of  the  said  Jitneys  was  hindering 
and  Impeding  complainant  from  giving  first- 
class  service;  that  such  illegal  and  unau- 
thorized competition  was  depriving  complain- 
ant of  a  large  amount  of  revenue,  by  un- 
lawfully diverting  from  It  Intended  passen- 
gers upon  Its  cars.  The  bill  contains  other 
charges  upon  which  It  is  not  necessary  to 
dwell. 

The  General  Assembly  of  Tennessee,  in 
1915,  by  chapter  60,  Acts  of  that  year,  under- 
took to  regulate  the  jitney  business  In  the 
dtles  and  towns  of  this  state.  This  act  de- 
clared those  operating  such  vehicles  to  be 
common  carriers,  and  provided  that  the  op- 
eration of  these  conveyances  should  be  un- 
lawful In  the  Incorporated  cities  or  towns 
of  this  state  without  first  obtaining  a  permit 
or  license  under  ordinance  from  said  city 
or  town,  and  It  was  further  provided  that  no 
such  license  should  be  issued  unless  the  own- 
er or  operator  filed  with  the  clerk  of  the 
county  court  In  the  county  In  which  the  busi- 
ness was  proposed  to  foe  done,  a  bond  of  not 
less  than  $5,000  to  cover  loss  Of  life  or  In- 
Jury  to  person  or  property  inflicted  by  such 
carrier  or  caused  by  his  negligence.  It  was 
further  enacted  that  said  license  should  em- 
body such  routes,  terms,  and  conditions  as 
the  dty  or  town  might  elect  to  Impose,  pro- 
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Tided  tbat  no  Bucb  permit  or  license  should 
be  granted  which  did  not  require  the  execn- 
tion  and  filing  of  the  bond  menticned  above. 
Said  act  Is  set  out  in  the  margin  ot  this  opin- 
ion.! 

[1]  The  demurrer  of  defendants  challenges 
the  constitutionality  of  the  act  referred  to 
and  relied  on  by  complainant.  It  does  not 
distinctly  appear  whether  the  <Shancellor 
pas-sed  on  the  constitutionality  of  the  statute 
or  based  bis  decision  on  other  grounds  of 
the  demurrer.  It  is  said  by  oouns^  for  de- 
fendants that  the  result  below  was  reached 
without  consideration  of  the  validity  of  the 
act  in  question,  and  it  is  urged  that  the 
case  can  be  determined  in  this  court  without 
reference  to  the  said  act  Defendants  there- 
fore Insist  that  this  court  is  without  Juris- 
diction, and  the  case  is  properly  one  for  the 
Court  of  Civil  Appeals ;  that  no  constitutlcm- 
al  question  is  involved. 

We  are  rtferred  to  cases  in  which  it  is 
said  tbat  the  constitati<riiallty  of  a  statute 


'As  act  to  defin*  as  common  carrien  wltbln  thla 
■tate,  persona,  flrms  and  corporations  operating 
certain    seU-propellln«:   public   conveyances    and 
affording  means  ol  atreft  transportation  similar 
to  tbat   ordinarily   afforded   by   street   railways 
but  not  operated  upon  fixed  tracks,  to  declare 
the   business   ot   all    such   common    carriers   a 
privilege    and    U>   tofbid    and   declare   a   misde- 
meanor   their    operation    upon    streets,    alleys, 
public    places    ot   Incorporated    cities   or    towns 
without  obtaining  permits  or  Utenses  from  such 
cites   or  towns    and   glring   bond    to   Indemnify 
against  loss  ot  lite  and  damage  to  person  and 
property ;     and  to  authorize  incorporated  cities 
and  towns  of  this  state  to  grant  permits  and  li- 
censes to  such  carriers  to  operate  over  streets, 
alleys  and  public  places  and  to  fix  routes,  terms 
and  conditions  ot  such  operation,   and  to  limit 
such   operation   In  the   Interest   ot  public  eon- 
Tenience  and  satety,  and  to  Impose  a  tax  tor  the 
exercise  ot  the  ifrivilege  herein  granted. 
Section  1.  B«  It  enacted  by  the  General  Assembly 
it  the  state  ot  Tennessee,   that  any   person,   firm 
or  corporation  operating  lor  hire  any  public  con- 
Teyance  propelled  by  steam,  compressed  air,  gaso- 
Uae,  naptha,  electricity,  or  oUier  motive  power  tor 
the  purpose  ot  affording  a  means  ot  street  trans- 
portation   similar   to    tbat   ordinarily   afforded   by 
street  railways  (but  not  operated  upon  fixed  tracks) 
l>y  isdlscrtmlnately  accepting  and  discharging  such 
penons  as  mar  offer  themselves  tor  transportation 
along  the  way  and  course  ot  operation,  be  and  the 
same  Is  hereby  declared  and  defined  to  be  a  com- 
mon carrier,   and   the  business   ot  all   such   com- 
mon carriers  Is  hereby  declared  to  be  a  privilege. 
Section  2.  Be  It  further  enaoted,  that  it  shall  be 
inlawtul    tor    any   common    carrier    as    defined    in 
Mctlon  1  ot  this  act,  to  use  or  occupy  any  street, 
alley  or  other  public  place  In  any  incorporated  city 
or  town  ot  this  state  without  first  obtaining  from 
nub  city  or  town  a  permit  or  license  by  ordinance 
giving  the  right  to  so  use  or  occupy  such  street, 
alley  or  other  public  place,  such  permit  or  license 
to  embody   such   routes,    terms    and    conditions   as 
■ach  city  or  tovm  may  elect  to  Impose:    Provided 
however,  that  no  such  permit  or  license  shall  be 
I         (ranted  which  does  not  require  the  execution  and 
lling  ot   a  bond   a*  provided   tor   in   section  3  ot 
I         this  act 

I  Section  S.  Be   H  farther  enacted,   that   any   such 

I  common  carrier,  before  operating  any  public  con- 
I  veyance  as  aforesaid,  in  addition  to  obtaining  a 
permit  or  license  as  aforesaid,  shall  execute  to  the 
state  ot  Tennessee  and  file  with  the  clerk  of  the 
coanty  coort  ot  the  countr  la  which  the  business 


will  not  be  considered  or  adjudged  if  tbe 
case  can  be  otherwise  decided.  We  do  not 
think,  however,  such  a  rule  should  control 
here.  We  have  formerly  said  that,  when 
any  question  involving  th6  constitutionali- 
ty of  an  act  of  the  Legislature  is  bona  flde 
made  and  relied  on  in  a  case,  this  court 
should  take  appellate  jurisdiction  of  such  a 
case  under  chapter  82,  of  the  Acts  of  1907. 
Campbell  County  v.  Wright,  127  Tenn.  1, 
161  S.  W.  411. 

The  diief  contention  of  complainant  in  tliis 
case  is  that  defendants  are  outlaws  on  the 
streets  of  Memphis,  with  no  right  to  pursue 
their  business,  by  reason  of  the  fact  tliat  the 
city  has  passed  no  ordinance  giving  them 
permission  to  operate,  and  because  they  have 
made  no  bonds,  aooording  to  the  provisions 
of  chapter  60,  Acts  of  1915.  Defendants,  as 
we  have  said,  challenge  the  constitutionality 
of  this  act.  We  think,  therefore,  the  consU- 
tutiMial  question  in  this  case  is  bona  flde, 
and  that  constitutional  rights  are  relied  on. 


is  to  be  carried  on,  and  renew  or  inereaae  from 
time  to  time  as  may  be  required  by  such  city  or 
town,  a  bond  with  good  and  sufficient  surety  or 
sureties,  to  be  approved  by  the  mayor  ot  such  In- 
corporated city  or  town,  in  such  sum  as  such  city 
or  town  may  reasonably  demand  (In  no  case,  how- 
ever. In  •  sum  less  than  five  thousand  dollars  tor 
each  car  operated),  conditioned  that  such  com- 
mon carrier  will  pay  any  damage  that  may  be 
adjudged  finally  against  such  carrier  as  compensa- 
tion tor  loss  ot  life  or  Injury  to  person  or  property 
inflicted  by  such  carrier  or  caused  by  his  negli- 
gence. 

Section  4.  Be  It  further  enacted,  that  any  common 
carrier  as  defined  In  section  1.  of  this  act  which 
shall  use  or  occupy  any  street,  alley  or  other  public 
place  In  any  Incorporated  city  or  town  ot  this  state 
without  first  obtaining  a  permit  or  license  to  so 
use  and  occupy  such  street,  alley  or  other  publio 
place,  or  shall  operate  any  such  conveyance  with- 
out first  executing  and  filing  bond  as  required  by 
section  8  of  this  act  shall  be  guilty  ot  a  misde- 
meanor and  shall  upon  conviction  be  fined  not  less 
than  fifty  dollars  nor  more  than  one  hundred  dol- 
lars tor  each  offense,  and  each  day  upon  which 
such  common  carrier  shall  so  unlawfully  use  or 
occupy  any  street,  alley  or  other  public  place  in 
any  Incorporated  city  or  town  ot  this  state,  shall 
constitute  a  separate  offense. 

Section  6.  Be  it  further  enacted,  that  all  Incor- 
porated cities  and  towns  ot  this  state  be  and  they 
are  hereby  authorized  and  empowered  to  grant 
permits  or  licenses  to  such  common  carriers  to 
operate  over  the  streets,  alleys  and  public  places 
ot  such  cities  and  towns,  and  to  fix  in  such  licenses 
and  permits  the  routes,  terms  and  conditions  upon 
i^hlch  such  common  carriers  may  operate,  subject 
to  the  limitations  contained  in  section  2  of  this  act: 
Provided  that  no  license  or  permit  shall  be  granted 
to  any  such  common  carrier  without  the  execution 
and  filing  of  bond  as  required  by  section  8  ot  this 
act  being  required. 

And  all  such  incorporated  cities  and  towns  are 
hereby  authorized  and  empowered  to  impose  upon 
all  such  common  carriers  a  tax  tor  tbe  exercise 
of  the  privilege  herein  granted. 

Section  S.  Be  It  further  enacted,  that  if  any  sec- 
tion or  part  of  this  act  be  tor  any  reason  held  un- 
constitutional or  Invalid,  such  holding  shall  not 
affect  the  validity  or  the  remaining  portions  ot 
this  act,  but  such  remaining  portions  shall  be  and 
remain  valid. 

Section?.  Be  It  further  enacted,  that  this  act  take 
effect  from  and  after  Its  passage,  the  public  wel- 
fare requiring 'It. 
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Although  we  appreciate  the  delicacy  of 
passing  on  the  validity  of  an  act  of  the  Leg- 
islature, such  a  duty  is  often  imposed  upon 
U8,  and  we  must  not  dodge  our  Jurisdiction. 
Where  an  act  of  the  Legislature  undertakes 
to  regulate  a  particular  subject,  and  the  ap- 
plication of  such  an  act  is  Invoked  by  one 
party  In  a  suit  Involving  that  subject,  and 
the  validity  of  the  act  is  questioned  by  the 
other  party,  we  think  it  proper  that  the  stat- 
ute should  be  tested.  Statutes  are  enacted  to 
make  the  law  plain  and  rights  distinct  They 
are  intended  to  be  administered,  and  it  is 
not  Incumbent  upon  the  courts  to  enter  up- 
on a  difficult  and  doubtful  investigation  of 
the  rights  of  the  parties  under  the  common 
law — such  rights  being  defined  by  a  statute— 
merely  to  avoid  passing  on  the  constitution- 
ality of  such  a  statute. 

So  we  think  that  there  is  a  constitutional 
qne8tl<xi  in  this  case  properly  made,  and 
that  this  court  has  appellate  Jurisdiction. 

[2]  Chapter  60,  Acts  of  1915,  has .  been 
considered,  and  the  act  adjudged  valid  and 
constitutional,  in  the  case  of  dtj  of  Memphis 
et  al.  V.  State  of  Tennessee  ex  rel.  S.  B.  Ry- 
als,  179  S.  W.  631,  opinion  in  which  has  Just 
been  filed  by  Mr.  Justice  Williams.  It  is 
not,  therefore,  necessary  to  farther  discuss 
this  questicm  in  this  opinion. 

The  act  being  valid,  there  is  little  trouble 
as  to  its  pr<^er  construction.  We  have  here- 
tofore intimated  onr  conception  of  its  mean- 
ing. Under  it,  no  Jitney  may  be  opernted  in 
any  dty  or  town  of  the  state  of  Tennessee, 
except  under  a  license  or  permit  from  said 
dty  or  town,  issuing  under  an  ordinance 
passed  in  conformity  with  the  said  statute, 
nor  shall  such  permit  or  license  be  issued  un- 
til the  statutory  bond  has  been  executed  and 
filed  with  the  county  court  clerk.  In  other 
words,  Jitneys  have  no  right  to  operate  on 
the  streets  of  any  incorporated  city  or  town 
in  Tennessee  until  an  ordinance  has  been 
passed  providing  for  licenses  or  permits,  and 
such  permits  or  licenses  have  been  secured, 
and  they  have  no  right  then  to  operate  un- 
til they  have  made  bond  as  required  by  the 
statute. 

In  the  case  before  us  the  city  of  Memi^iis 
has  passed  no  ordinance  authorizing  the  is- 
suance of  licenses  or  permits  to  engage  in 
this  business,  nor  have  the  defendants  un< 
dertaken  to  procure  any  such  licenses,  nor 
have  they  executed  any  b<mds. 

It  is  very  clear,  then,  that  defendants  have 
no  right  whatever  to  do  business  on  the 
streets  of  Memphis.  They  are  lawbreakers, 
subject  to  criminal  prosecution,  operating  in 
direct  violation  of  the  statute  of  this  state. 

[3]  These  conclusions  upon  the  statute  be- 
ing reached,  many  of  the  questions  presented 
by  the  demurrer  of  defendants  as  to  their 
common-law  rights  are  eliminated  from  .fur- 
ther consideration.  The  status  of  defendants 
is  fixed  by  the  act.  There  remains,  however, 
the  question  as  to  the  right  of  the  complain- 


ant to  an  Injunction  against  defendants  un- 
der the  circumstances  above  detailed. 

The  complainant  does  not  seek  an  Injunc- 
tion here  on  the  theory  that  it  is  possessed 
of  an  exclusive  franchise  to  conduct  the  busi- 
ness of  common  carrier  of  passengers  on  the 
streets  of  Memphla  The  contention  of  com- 
plainant is  that,  having  been  granted  a  fran- 
chise as  such  common  carrier,  it  has  a  prop- 
erty right  that  will  entitle  it  to  restrain  any 
person  or  corporation  from  attempting  to  en- 
gage in  the  business  of  common  carrier  of 
passengers  on  the  streets  of  Memphis,  in  com- 
petition with  complainant,  without  l^lslatlve 
or  municipal  authority.  Complainaut  con- 
cedes that  its  franchise  Is  not  exclusive,  in 
the  sense  that  a  similar  franchise  might  not 
be  granted  to  another  to  be  exercised  and  en- 
Joyed  in  tbe  city  of  Memphis;  but  It  main- 
tains tliat  its  franchise  is  exclusive  against 
all  persons  upon  whom  similar  rights  have 
not  been  conferred  by  legislative  sanction. 

We  think  ttkis  contention  is  well  founded 
and  supported  by  the  great  body  of  authori- 
ty. In  Pom^roy's  Bqulty  Jurisprudence  It 
is  said: 

"An  injunction  is  the  appropriate  remedy  to 
protect  a  party  in  the  enjoyment  of  an  exclusive 
franchise  against  continuous  encroachments. 
Such  continuous  encroachments  constitute  a  pri- 
vate nuisance,  which  courts  of  equity  will  abate 
by  injunction.  The  Jurisdiction  rests  on  ttie  firm 
and  satisfactory  ground  of  Its  necessity  to  avoid 
a  ruinous  multiplicity  of  suits,  and  to  give  ade- 
quate protection  to  the  plaintiffs  property  in  bis 
franchise.  To  be  entitled  to  rehef,  a  plaintiff 
need  only  show  that  be  is  entitled  to  a  franchise, 
and  that  there  is  continuous  interference  there- 
with by  the  defendant.  It  is  not  necessary  that 
the  plaintiff  first  establish  his  right  at  law." 
Pomeroy's  Eq.  Jur.  i  583. 

Further  it  is  said : 

"It  is  not  necessary,  'to  entitle  the  owner  to 
relief  in  equity,  that  the  franchise  should  be  an 
exclusive  franchise  in  the  sense  that  the  rrant- 
log  of  another  franchise  to  be  exercised  and 
enjoyed  at  the  same  place  tronld  be  void.'  The 
theory  is  'that  the  defendant  who  has  no  fran- 
chise. Is  acting  in  violation  of  law  in  operating 
*  *  *  without  authority  from  the  sovereign 
power,  and  that  the  owner  of  the  franchise  may 
complain  of  and  restraia  sach  illegal  acts  when 
they  result  in  injury  to  his  franchise,  wMch,  in 
the  eye  of  the  law,  is  property.  As  to  the  one 
who  is  invading  his  rights  without  legal  sanc- 
tion, the  franchise  is  an  exclusive  franchise,  al- 
though the  owner  of  it  might  not  l>e  entitled  to 
any  protection  as  against  the  granting  of  a  simi- 
lar franchise  to  another.' "  Pomeroy^s  Eq.  Jur. 
{584. 

In  dealing  with  a  controversy  between  two 
electric  light  companies,  one  without  a  fran- 
chise, the  Supreme  Court  of  OUahoma  ob- 
served: 

"When  plaintiff  accepted  its  franchise,  it  did 
so  subject  to  the  power  of  the  municipality  to 
grant  other  persons  or  corporations  similar  fran- 
chises, and  with  the  knowledge  that  it  might  be 
compelled  to  exercise  its  rights  under  its  fran- 
chise with  others  exercising  similar  rights.  If. 
by  the  competition  of  rival  companies  to  whom 
the  use  of  the  streets  and  public  grounds  has 
been  granted  by  the  municipaUty,  plaintiff  is 
rendered  unable  to  discharge  the  obUgations  of 
its  contract  to  furnish  the  dty  and  Its  inhab- 
itants with  light  and  power  at  stipulated  prices, 
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except  at  a  financial  loss  to  it,  plaintiff  cannot 
complain,  for  it  must  be  held  to  have  contem- 
plated such  condition  might  arise,  and  to  have 
agreed  thereto  when  it  accepted  the  franchise; 
but  such  cannot  be  said  of  the  defendant,  who 
anlawfully    occupies    the    streets    and    public 

f rounds  of  the  dty  in  competition  with  plaintiff, 
tj  its  unlawful  acts  defendant  can  and  will 
take  from  plaintiff  a  portion  of  its  business.  At 
the  same  time,  defendant  is  under  no  obliga- 
tion to  the  city  or  its  inhabitants,  and  is  all  the 
while  maintaining  upon  the  streets  and  public 
grounds  of  the  city  a  public  nuisance,  and  tho 
loss  plaintiff  sustains  is  to  defendant  its  fruits 
from  its  violation  of  the  law.  By  these  unlaw- 
ful acts  of  defendant,  plaintiff  may  be  rendered 
financially  unable  to  comply  with  the  obligations 
of  its  contract,  and  may  be  subjected  to  suits  for 
damages,  mandamus  proceedings  to  enforce  the 
performance  of  its  contract,  or  an  action  to  for- 
feit its  franchise.  Defendant  does  not  undertake 
to  compete  with  plaintiff  for  the  business  of  the 
city  and  its  inhabitants  by  furnishing  to  them 
light  and  power  other  than  by  the  use  of  the 
streets  and  alleys.  Its  right  to  sell  light  and 
power  is  not  dependent  upon  any  franchise,  but 
its  right  to  use  the  streets  and  public  grounds 
of  the  city  fat  that  purpose  does  depend  up- 
on the  consent  of  the  city ;  and,  when  it  uses 
the  streets  without  that  consent,  it  is  not  only 
guilty  of  maintaining  a  public  nuisance,  bnt  al- 
so inflicts  upon  plaintiff  a  special  injury  by 
its  unlawful  act,  which  may  be  restrained. 
BartlesviUe  E.  Xj.  &  P.  Co.  v.  Bartlesville  I.  R. 
Company.  26  OkL  457, 109  Pac.  229,  29  L.  R.  A. 
(N.  8.)  81. 

In  a  similar  case  the  New  Jersey  court 
said: 

"Legislative  grants  of  franchises  of  the  nature 
claimed  by  complainant,  whether  granted  by  spe- 
cial •  •  *  privileges  which  are  necessarily 
exclusive  in  their  nature  as  against  all  persons 
upon  whom  similar  rights  have  not  been  con- 
ferred, fur  any  attempted  exercise  of  such  rights, 
without  legislative  sanction,  is  not  only  an  un- 
warranted usurpation  of  power,  but  operates  as 
a  direct  invasion  of  the  private  property  rights 
of  those  upon  whom  the  franchises  have  been 
to  conferred.  Raritan  &  Delaware  Bay  R.  R. 
Co.  V.  Delaware  &  Knritan  Canal  Co.,  18  N.  J. 
Bq.  (3  C.  E.  Gr.)  M6,  509;  Penn.  R.  R.  Co.  v. 
Nat.  R.  R.  Co.,  23  N.  J.  Eq.  (8  O.  B.  Gr.)  441. 
447 ;  Jersey  Qty  Gas  Co.  v.  Dwlght.  29  N.  J. 
Bq.  (2  Stew.)  2^,  2.'i0 ;  EUzabethtown  Gas  Co. 
T.  Green,  46  N.  J.  Eq.  (1  Dick.)  118,  124  [18 
Atl.  844].  It  follows  that,  if  complainant  is  at 
this  time  entitled' to  exercise  in  the  disputed  ter- 
ritory the  privileges  set  forth  in  the  legislative 
act  referred  to,  and  defendant,  as  claimed,  en- 
joys no  legislative  sanction  for  the  conduct 
aonght  to  be  enjoined,  complainant  will  be  enti- 
tled to  the  relief  prayed  fur."  MilMlle  Gas  L. 
Co.  y.  Vineland  L.  &  P.  Co.,  72  N.  J.  Eq.  305, 
66AtL504. 

Tbe  same  goestlon  baa  often  arisen  with 
reference  to  ferries,  and  the  courts  have 
awarded  injunction  against  the  operation  of 
nnllcenaed  ferries  at  the  suit  of  tbe  ferry- 
man legally  authorized  to  conduct  his  busi- 
ness. 

In  one  of  these  cases  the  Supreme  Court  of 
Mississippi   said: 

"A  public  ferry  cannot  be  erected  and  oper- 
ated in  this  state  without  a  special  license  there- 
for, and  such  license  bestows  upon  the  licensee 
the  exdnsive  right  of  such  ferry— exclusive  as  to 
all  persons,  except  that  the  board  of  supervisors 
oiay  establish  as  many  ferries  as  the  public  con- 
venience may  require  at  the  same  or  adjacent 
places  of  crossing.  Every  such  licensee,  how- 
ev«,  is  required  to  give  bond  with  security  for 
tht  performance  of  the  obUgationa  assumed  by 


him,  which  impose  upon  him  the  dntles  of  keep- 
ing a  proper  and  safe  boat  and  equipments,  and 
of  his  constant  attendance  at  the  ferry,  and  of 
the  due  and  speedy  transportation  over  it  of  all 
persons  and  property  desired  to  be  transported, 
and  to  secure  these  anfl  other  stringent  duties 
required  of  him  be  is  placed  under  heavy  liabili- 
ties, civil  and  criminal,  for  their  performance, 
all  of  which  is  necessary  for  the  public  conven- 
ience, and  as  a  remuneration  for  his  services 
and  liabilities  he  is  allowed  a  fixed  rate  of  fer- 
riage. The  right  secured  to  the  licensee  is  a  le- 
gal right,  created  by  public  law,  and  not  to  be 
infringed  except  by  the  authority  of  the  state  it- 
self ;  and  such  right  would  be  of  no  avail,  unless 
tbe  party  holding  it  is  protected  by  law  in  its 
enjoyment.  Indeed,  it  is  a  maxim  of  law  that 
there  is  no  right  without  a  remedy,  for  'whenso- 
ever the  law  giveth  anv  right,'  says  Coke,  'it  also 
giveth  a  remedy.'  Coke  on  Litt.  66.  The  ferry 
right  of  appellant  should  have  secured  to  him  the 
tolls  lost  to  him  by  the  infringement  of  his  right 
by  the  defendants,  and  they  should  make  him 
whole  for  the  damages  that  he  has  sustained,  to 
be  measured  by  the  amount  of  tolls  diverted." 
Mclnnis  t.  Pace,  78  Miss.  550,  29  South.  835. 

Other  ferry  cases  are  Patterson  ▼.  Woll- 
manu,  6  N.  D.  608,  69  N.  W.  1040,  33  L.  B. 
A.  537 ;  Green  v.  Irey,  45  Fla.  338,  33  South. 
711;  Tugwell  V.  Ferry  Co.,  74  Tex.  480,  9 
S.  W.  120,  13  S.  W.  654.  All  these  cases  sus- 
tain the  views  expressed  in  tbe  foregoing 
quotations,  and  many  other  cases  in  which 
tbe  same  doctrine  is  recognized  are  collected 
in  a  note  to  Bartlesville  Elec.  L.  &  Power 
Co.  V.  BarUesville  I.  B.  Co.,  reported  in  29 
L.  R.  A.    (N.  S.)   77. 

We  are  unable  to  follow  the  effort  of  learn- 
ed counsel  for  the  defendants  to  distinguish 
the  cases  from  which  we  bare  quoted  from 
tbe  case  here  presented.  We  think  tbe  fore- 
going authorities  are  sound  and  should  con- 
trol this  controversy. 

When  a  business  may  not  be  conducted 
as  a  matter  of  common  right,  but  legislative 
authority  is  necessary,  such  authority,  when 
conferred,  Is  exclusive  against  all  persons 
not  endowed  with  like  authority.  Such 
rights,  so  bestowed  by  law,  may  not  be  in- 
fringed, except  by  authority  of  the  state, 
and  will  be  protected  by  injanctlon  against 
unlawful  Invasion. 

[4]  As  a  matter  of  course,  the  observation 
just  made  is  only  applicable  to  clear  cases, 
as  tbe  case  before  u&  If  the  franchise  or 
license  of  a  complainant  was  doubtful,  an 
injunction  would  not  be  awarded  to  protect 
it,  nor  could  tbe  validity  of  a  license  or 
franchise  possessed  by  a  competing  defend- 
ant be  questioned,  and  its  exercise  restrain- 
ed, in  proceedings  of  this  character.  Geneva- 
Seneca  Electric  Co.  v.  Economic  Power  & 
Const  Co.,  136  App.  Dlv.  219,  120  N.  T.  Supp. 
926;  Coffey vlUe  Min.  &  Gas  Co.  r.  atizens' 
Natural  Gas  &  Min.  Co.,  55  Kan.  173,  40  Pac. 
326;  Market  St  Ry.  Co.  v.  Pen.  Ry.  Co.,  61 
Cal.  583.  We  are  In  full  accord  with  the 
views  expressed  In  these  and  like  cases. 
Questions  upon  the  regularity  of  a  charter, 
the  validity  of  a  franchise,  and  tbe  like,  are 
to  be  determined  upon  suit  of  the  Attorney 
General  or  other  constituted  authority,  and 
not  on  salt  of  a  competing  corporation. 
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In  the  case  at  bar,  however,  defendants 
make  no  claim  to  any  license  or  franchise, 
although  such  license  is  a  statutory  prerequi- 
site to  the  pursuit  of  defendants'  business. 
The  validity  of  complainant's  franchise,  on 
the  other  band,  is  not  Impeached. 

[6]  We  are  referred  to  the  case  of  Levlsay 
V.  Delp,  9  Baxt.  (68  Tenn.)  415,  as  laying 
down  a  contrary  rule.  In  that  case  a  li- 
censed ferryman,  the  owner  of  one  bank  of 
the  river,  sought  an  injunction  against  the 
unlicensed  operation  of  a  ferry  In  competi- 
tion by  the  owner  of  the  other  bank  of  the 
river.  Under  Shannon's  Code.  i§  1697,  1703, 
the  owner  of  cither  bank  of  a  river  is  en- 
titled to  keep  a  ferry,  but  "all  ferry  keepers 
are  required  to  procure  a  license  and  execute 
a  bond."  The  court  refused  an  injunction, 
saying  with  reference  to  the  defendant: 

"It  would  be  an  idle  exercise  of  the  injunctive 
power  by  the  court  to  restrain  him  in  this  case, 
when,  as  owner  of  one  bank  of  the  river,  he  may 
apply  to  the  county  court  and  obtain  a  license 
or  order  establishing  his  ferry,  thus  legalizing  it, 
at  the  next  term  of  that  court." 

Levlsay  v.  Delp,  supra,  was  no  doubt  cor- 
rectly decided  on  the  facts  appearing  in  that 
case,  inasmuch  as  the  defendant  there  could 
have  procured  his  license  as  a  matter  of 
right  almost  by  the  time  the  injunction 
sought  would  have  become  effective.  The 
injunction  would  have  accomplished  little  or 
nothing. 

The  injunction  cannot  be  refused  in  this 
case  on  such  a  ground.  An  injunction  may 
accomplish  much  here.  The  city  of  Memphis 
may  decline  to  authorize  the  operation  on 
its  streets  of  Jitney  cars  at  all.  At  any  rate, 
an  injunction  restraining  the  operation  of 
such  cars  until  the  statutory  l>ond  is  execut- 
ed will  eliminate  ail  irresponsible  owners. 

In  so  far  as  Levlsay  v.  Delp  intimates  that 
an  injunction  may  not  issue  to  protect  a 
franchise,  unless  that  franchise  be  exclusive 
of  the  right  of  the  state  to  confer  on  others 
a  like  franchise,  we  are  unwilling  to  adhere 
to  it  We  think  these  remarks  of  the  learned 
Judge  delivering  the  opinion  were  obiter, 
and  not  fully  considered,  and  they  are  in 
conflict  with  the  great  weight  of  authority, 
as  we  have  heretofore  shown.  We  therefore 
must  confine  the  authority  of  the  case  of 
Levlsay  v.  Delp,  supra,  to  its  own  facts. 

[5]  We  are  of  opinion,  moreover,  that  com- 
plainant is  entitled  to  the  injunction  sought 
on  another  ground.  As  we  have  stated,  the 
operation  of  Jitneys  on  the  streets  of  any  in- 
corporated city  or  town  In  Tennessee  without 
municipal  permission,  when  the  owners  have 
executed  no  bond,  is  absolutely  unlawful. 
Such  operation  is  in  deflance  of  the  statute 
of  this  state  and  amounts  to  a  public  nui- 
sance. 

"Any  unauthorized  obBtniction  of  a  public 
highway  is  a  nuisance."    37  Cyc.  247. 

"Any  unauthorized  obstruction  which  neces- 
sarily impedes  or  incommodes  the  lawful  use  of 
a  highway  Is  a  public  nuisance  at  common  law." 
Elliott  on  Roads  and  Streets,  §  644. 

"All  unauthorized  and  illegal  obstructions 
which  prevent  or  interfere  with  the  free  use  of  a 


street  or  highway  aa  such  are  within  the  loj^ 
notion  of  a  nuisance."  McQuillan  on  Mnnid- 
pal  Corporations,  {  92S. 

"An  obstrnction  may  be  a  nuisance,  althoiiKh 
it  is  not  of  a  permanent  character."  Elliott  m 
Roads  and  Streets,  {  648  (giving  many  illoitra- 
tions). 

Under  the  authorities  quoted  there  can  be 
no  doubt  but  that  the  illegal  operation  of 
the  swarm  of  Jitneys  described  in  the  bill, 
run  by  irresponsible  owners,  racing  with  the 
street  cars  for  patronage,  and  otherwise  im- 
periling the  safety  of  the  public,  in  vlolatloa 
of  law,  constitutes  a  nuisance.  The  law  is 
well  settled  that  a  public  nuisance  may  be 
enjoined  by  a  private  individual,  provided 
the  latter  shows  special  damage  to  himself 
resulting  therefrom.  Weakley  v.  Page,  102 
Tenn.  179,  53  S.  W.  551,  46  Ia  R.  A.  552; 
Rich!  V.  Chattanooga  Brewing  Co.,  105  Tenn. 
C51,  68  S.  W.  646;  Weldner  v.  Friedman,  126 
Tenn.  677,  151  S.  W.  56,  42  I*  R,  A.  (N.  S.) 
1(H1;  37  Cya  263;  High  on  Injunctions, 
{  816  et  seq. 

A  frequent  application  of  this  rule  Is  in 
favor  of  persons  specially  injured  by  nui- 
sances on  a  public  highway. 

In  Rlcbi  T.  Chattanooga  Brewing  Co.,  105 
Tenn.  651,  58  S.  W.  646,  it  was  held  that  an 
abutting  owner  was  entitled  to  enjoin  an  un- 
authorized construction  and  operation  by  a 
private  corporation  for  its  own  use  of  a  pri- 
vate railroad  along  the  street,  which  destroy- 
ed the  ingress  and  egress  of  such  owner  to 
and  from  Ills  premises. 

Such  a  right  of  injunction  is  conceded  to 
abutting  owners  in  almost  every  Jurisdic- 
tion, when  they  show  special  damages  by 
reason  of  the  obstruction  of  the  highway. 
High  on  Injunctions,  i  816.  See  cases  col- 
lected in  a  note  to  Sloss-Sheffleld  Steel  O). 
V.  Johnson,  147  Ala.  384,  41  South.  907,  8 
L.  B.  A.  (N.  S.)  226,  119  Am.  St.  Rep.  89,  aa 
reported  in  11  Ann.  Cas.  285. 

[7]  It  is  not  necessary  that  the  relief 
should  be  sought  by  an  abutting  owner,  for 
it  has  beea  said  that  the  character  of  the  in- 
Jury  is  not  determined  by  the  location  of 
the  property.  The  mere  fact  that  an  indi- 
vidual's property  is  at  some  distance  from 
the  obstruction  does  not  determine  whether 
or  not  his  damage  is  special.  EJldert  v.  Long 
Island  Elec.  B.  Co.,  28  App.  Dlv.  451,  51 
N.  Y.  Suw>.  186. 

A  neighboring  landowner  has  been  held  to 
be  entitled  to  enjoin  the  accumulation  of  an 
unlawful  quantity  of  nitroglycerin  on  defend- 
ant's premises,  where  the  complainant's  prop- 
erty  was  so  located  as  that  he  might  be 
specially  damaged  by  an  explosion.  Peo- 
ple's Gas  Co.  V.  Tyner,  131  Ind.  277,  31  N. 
E.  59,  16  L.  R.  A.  443,  31  Am.  St  Rep.  433. 

The  owner  of  a  licensed  ferry  has  been 
granted  an  injunction  against  the  obstruc- 
tion of  a  public  road  leading  to  bis  ferry. 
The  court  said: 

"The  obstruction  of  the  public  road  leading  to 
plaintiff's  ferry  was  a  public  nuisance  and  an 
injury  to  him  specially;  and  his  right  to  in- 
junction against  the  continuance  of  such  a  noi- 
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sance  U  onQaestionable."     Draper  t.  Mackay, 
35  Ark.  497. 

An  Injunction  has  also  been  awarded 
against  the  obstmctlon  of  a  road  leading  to 
a  toU  bridge,  at  the  suit  of  the  owner  of 
the  bridge.  The  court  was  of  opinion  that 
such  an  obstruction,  which  would  divert 
travel  from  the  road  and  cause  a  loss  of 
tolls  to  plaintiff,  went  to  the  substance  and 
value  of  plaintiff's  estate  as  the  owner  of  a 
franchise  to  operate  the  bridge.  Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  476. 

So,  without  multiplying  authorities,  we 
conclnde  that  on  the  ground  last  stated,  as 
well  as  the  formw,  the  complainant  In  this 
case  is  entitled  to  an  Injunction.  There  can 
be  no  question  bat  that  the  operation  of  the 
Jitneys  in  the  manner  described  in  the  bill, 
in  cwitempt  and  disregard  of  the  law  of 
QPennessce,  constitutes  a  public  nuisance  on 
the  streets  of  'Memphis.  There  is  not  the 
slightest  doubt  but  that  the  cmnplainant  suf- 
fers qtedal  damage  by  reason  of  such  nui- 
sance. Complainant's  loss  of  revenue  by 
reason  of  the  illegal  competition  amounts, 
It  is  alleged,  to  several  hundred  dollars  each 
day.  This  damage  la  distinct  and  peculiar 
to  complainant,  and  is  an  injury,  to  borrow 
the  phrase  of  the  West  Vtrgtnia  court,  in  the 
very  sabetance  and  value  of  Its  estate. 

The  decree  of  the  chancellor  will  be  re- 
versed. Within  30  days  from  this  date  an 
injunction  will  issue  as  prayed  by  the  com- 
idainant.  In  the  interest  of  the  people  of 
Memphis,  who  may  be  discommoded  other- 
wise by  the  sudden  removal  of  this  means  of 
transportation,  we  have  thought  it  best  to 
suspend  the  awarding  of  the  injunction  for  a 
brief  time,  to  permit  the  city  of  Memphis, 
should  it  so  desire,  to  pass  an  enabling  ordi- 
nance for  the  Jitney  owners,  and  to  give  to 
the  latter  an  opportunity  to  comply  with  the 
terms  of  said  ordinance  and  the  statute  of 
Tatneaaee. 


CINCINNATI,  N.  O.  4  T.  P.  BY.  CO. 

V.  WBIGHT. 
(Supreme  Court  of  Tennessee.    Nov.  8,  191S.) 
1.  Bailboadb   ^=3401— Actions  fob  Injubt 

OK   DKATH— CONFDSINO    IN8TBUCTI0T«S. 

In  an  action  for  the  death  of  a  person 
■tnu^  by  a  railroad  train  while  standing  at  a 
point  on  a  sharp  curve,  it  was  the  theory  of  the 
comi>any  sustained  by  proof  that  a  south-bound 
train  was  so  interposed  l>etween  deceased  and 
the  engine  which  struck  him  that  deceased  and 
bis  companion  could  not  be  seen  from  the  en- 
gine. Plaintiff  requested  a  charge  that,  if  de- 
ceased could  have  been  seen  on  the  track  by  one 
on  the  lookout  ahead  before  the  view  was  cat 
off  by  the  south-bound  train,  the  law  required 
that  he  be  seen,  and,  though  the  south-bound 
train  subsequently  cut  off  the  view,  it  was  the 
duty  of  those  operating  the  train  to  reduce  the 
speed  and  bring  the  train  under  such  control  as 
to  make  certain  that  it  could  be  stopped  after 
h<<  could  again  be  seen  and  before  sinking  him. 
The  court  so  charged,  with  the  modification  that, 
if  deceased  again  appeared  upon  the  track,  it 
was  the  duty  of  those  on  the  engine  not  to  so 
control  the  train  as  to  be  certain  that  it  could 


be  stopped  before  striking  deceased,  but  to 
sound  the  alarm,  put  down  the  brakes,  and  use 
every  possible  means  to  stop  the  train  and  pre- 
vent the  accident.  Held,  that  this  instruction, 
with  the  modification,  was  at  least  confusing  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  gf  1882-1390 ;   Dec.  Dig.  <S=>401.] 

2.  Bailboads  ^=»367— iKJtTBiES  TO  Pebsons 
ON  Tbaok— Kkepino  "Lookotjt  Ahead." 
Under  Shannon's  Code,  §  1574,  providing 
that  every  railroad  company  shall  keep  the  en- 
gineer, fireman,  or  some  other  person  upon  the 
locomotive  always  upon  the  'lookout  ahead," 
enginemen  are  not  required,  when  on  a  curve,  to 
look  across  the  intervening  space  to  the  further 
end  of  the  curve,  thereby  withdrawing  the  look- 
out from  the  track  immediately  ahead  of  the 
engine. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  H  1267,  1258;    Dec  Dig.  «a»867.] 

8.  Baiubcadb  «S9372— InJTTBiEs  TO  Pebsoits 
ON  Tbaok— Rate  of  Speed  on  CiJbvks. 
As  a  precaution  against  injury  to  persons 
walking  on  the  track,  but  not  seen  or  known  so 
to  be,  there  is  no  duty  to  slacken  Uie  onlinary 
speed  of  a  train  approaching  a  curve  in  the 
open  country,  though  the  curve  be  in  whole  or 
in  part  in  a  cut  or  hidden  from  view  by  a  train 
going  in  the  opposite  direction  on  the  concave 
side  of  the  curve. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  §§  12«7-1269,  1271-1274;  Dec.  Dig. 
<S=»372.] 

Error  to  Criminal  and  Law  Court,  Scott 
County;    Xen  Hicks,  Judge. 

Action  by  Eva  Wright  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Ball- 
way  Company.  A  Judgment  for  plaintiff  was 
affirmed  by  the  Court  of  Civil  Appeals,  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

H.  M.  Carr,  of  Harriman,  for  plaintiff  in 
error.  J.  A.  Fowler,  of  Knoxvllle,  and  B. 
Hurt,  Of  HnntsviUe,  for  defendant  in  error. 

WILLIAMS,  J.  In  the  capacity  of  wid- 
ow, and  seeking  to  recover  under  the  statute 
for  the  benefit  of  herself  and  her  minor  chil- 
dren, Eva  Wright  brought  this  suit  against 
the  api>ellant  railway  company  to  recover 
damages  for  the  alleged  negligent  killing 
of  her  husband.  She  recovered  a  Judgment 
for  $1,000,  which  was  sustained  by  the  Court 
of  Civil  Appeals. 

On  August  31,  1913,  deceased,  Wright, 
along  with  one  James  Thompson,  went  from 
their  home  to  a  point  on  the  Tennessee-Ken- 
tucky state  line  to  lay  In  a  snpply  of  "La- 
bor Day"  whisky.  On  their  retnm,  with 
their  whisky  in  a  basket  and  a  bag,  they 
made  use  of  the  tracks  of  appellant  railway 
company  as  a  walkway.  The  line  of  rail- 
way is  double-tracked  in  that  section,  and 
the  two  men  were  walking  south  on  tbe  west 
or  soath-boond  track,  when  they  heard  a 
freight  train  approaching  from  the  north. 
They  left  the  west  track  and  went  upon  the 
east  or  north-bound  track,  and,  when  the 
south-bound  train  was  passing  them,  they 
turned  and  faced  tbe  passing  train  and  wav-> 
ed  at  the  fireman  on  the  engine  of  the  south- 
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bound  train.  While  standing  thus  engaged 
on  the  north-bound  track,  a  freight  train 
running  north  ran  upon  them,  instantly  kUl- 
Ing  Wright.  Thompson,  who  was  standing 
within  a  few  feet  of  Wright,  further  from  the 
approaching  engine,  and  within  striking  dis- 
tance of  the  same,  was  struck  and  injured. 
He  had  so  far  recovered  as  to  be  the  chief 
witness  in  behalf  of  the  widow  of  Wright 
in  the  trial  of  this  case  in  the  court  below. 

Thompson  testified  that  when  his  atten- 
tion was  first  attracted  by  the  north-bound 
engine  it  was  about  to  hit  Wright,  or  was 
within  3  or  4  feet  of  Urn.  It  does  not  ap- 
pear whether  deceased  Wright  ever  saw  this 
engine;  he  liaviug  been  instantly  klUed  by  it 
It  is  the  claim  of  appellee  that  the  statutory 
alarm  signal  was  not  sounded  from  the 
north-boilnd  engine. 

The  record  shows  that  these  men  were 
struck  while  standing  at  a  point  on  a  sharp 
curve  of  about  3^  to  4  degrees  curvature, 
and  that  In  this  curve  was  a  cut  about  12 
feet  deep. 

The  lower  end  of  this  curve  was  a  consid- 
erable distance  from  the  place  where  these 
men  stood  looking  at  the  train  passing  on 
the  west  track,  which  track  Is  on  the  con- 
rave  side  of  the  curve. 

It  was  the  theory  of  the  railway  company 
(sustained  by  proof)  that  the  south-bound 
train  was  so  interposed  between  the  engine 
of  the  north-bound  train  and  these  men  as 
that  they  could  not  be  seen  as  an  obetruc- 
tlon  on  the  track  ahead  of  the  engine ;  that 
the  intervening  train  on  the  inside  of  the 
curve  interfered  with  the  line  of  vision  from 
the  engine  to  the  point  where  the  deceased 
stood;  and,  further,  that  It  was  not  the  duty 
of  the  engineer  or  fireman  to  look  to  or  di- 
rectly in  the  direction  of  a  point  towards  the 
upper  end  of  the  curve,  if  thereby  attention 
was  withdrawn  from  the  track  more  im- 
mediately in  front  of  the  engine;  in  other 
words,  that  it  was  no  part  of  their  duty  to 
look  across  the  intervening  space,  when  their 
line  of  vision  would  be  directed  away  from 
the  points  on  the  track  more  immediately 
ahead  of  the  advancing  engine. 

[1]  The  counsel  for  the  plaintiff  widow,  in 
an  effort  to  meet  this  contention,  submitted 
a  request  for  a  charge  to  the  Jury  as  fol- 
lows: 

"U  the  deceased,  Eck  Wright,  could  have  been 
seen  as  an  obstruction  upon  the  north-bound 
trnck  by  one  on  the  lookout  ahead,  on  eitlier  the 
engineer's  or  fireman's  side  of  the  engine,  before 
the  view  was  cat  off  by  the  south-bound  train, 
then  the  law  required  that  he  be  scon  by  such 
person  on  the  lookout,  and,  though  the  south- 
bound train  subsequently  cut  off  the  view  of  said 
Wright,  yet  it  was  the  duty  of  those  operating 
the  north-bound  train  to  reduce  speed  and  bring 
the  train  under  such  control  as  to  make  certain 
that  it  could  be  stopped  after  said  Wright  could 
again  be  seen  and  before  striking  him. 

The  trial  judge  responded  to  this  reqtiest 
in  the  following  language: 

.  "I  instruct  you  that  this  is  the  law,  with  this 
modificatipn,  however,  that  if  the  deceased  again 


appeared  upon  the  track,  it  was  the  duty  of  the 
agents  and  servants  of  the  defendant  on  the 
engine  not  to  so  control  the  train  as  to  be  cer- 
tain that  it  could  be  stopped  before  striking 
Wright,  but  to  sound  the  alarm,  put  down  tht' 
brakes,  and  use  every  possible  means  to  stop 
the  train  and  to  prevent  the  accident." 

The  railway  company  assigned  this  action 
of  the  trial  Judge  as  error  in  the  Ckturt  of 
Civil  Appeals,  but  that  court  failed  to  see 
error  in  the  request  as  modified  by  the  trial 
judge. 

The  request,  with  the  grafted  modification, 
must  at  the  least  have  been  confusii^  to 
the  jury.  We  ourselves  think  it  subject  to 
the  construction  that  it  gave  the  Jury  to 
understand  that,  while  it  was  not  the  duty 
of  the  englnemen  on  the  north-bound  train  to 
so  control  the  train  as  to  be  certain  that  It 
could  be  stopped  before  striking  Wright,  yet 
that  It  was  their  duty  to  so  control  the  train 
as  that  the  statutory  precautions  could  be 
observed  if  and  when  deceased,  Wright, 
again  appeared  in  the  view  of  the  englnemen 
as  an  obstruction  upon  the  track  as  they 
looked  Immediately  ahead.  Otberwise  It 
seems  that  the  trial  Judge  would  have  refus- 
ed the  request  outright 

[2]  Giving  the  charge  this  construction,  it 
could  only  be  held  to  be  correct  if  the  prop- 
osition of  law  advanced  by  appellee's  coun- 
sel is  sound,  to  wit:  That  the  englnemen 
should,  as  by  way  of  legal  requirement,  have 
maintained  such  a  lookout  abend  as  that 
they  could  have  discovered  Wright  as  an  ob- 
struction on  their  track  at  or  near  the  head 
of  the  curve,  In  order  to  preparation  for  the 
observance  of  the  precaution,  even  If,  to  do 
so,  they  would  be  called  to  direct  the  line  of 
vision  away  from  the  track,  and  striking  dis- 
tance thereof,  across  the  "bowstring"  of  the 
curve. 

May  the  statute,  stringent  as  it  is,  be  giv- 
en any  such  construction'/  The  language  of 
the  statute  (Code,  Shannon,  S  1574)  In  re- 
spect to  the  duty  imposed  is  "always  upon 
the  lookout  ahead;  and  when  any  person, 
animal  or  other  obstruction  appears  upon 
the  road,"  the  precautions  shall  be  observed. 
The  phrase  "lookout  ahead"  in  an  early  case 
was  treated  as  equivalent  to  "ahead  on  the 
track"  (East  Tennessee,  etc.,  R^  Co.  v.  St. 
John,  5  Sneed  [37  Tenn.]  525,  73  Am.  Dec. 
140),  and  to  mean  "the  direction  in  which 
the  engine  is  moving"  (Patton  v.  Railway,  89 
Tenn.  370,  15  S.  W.  919,  12  L.  R.  A.  184). 
The  burden  of  showiug  compliance  with  the 
prescribed  precautions  arises  only  when  the 
object  appearo  on  the  track  or  within  strik- 
ing distance.  Cincinnati,  etc.,  C.  Co.  v. 
Brock,  132  Tenn. ,  178  S.  W.  1115. 

A  defense  interposed  by  a  railway  compa- 
ny, in  a  case  involving  an  Injury  to  one  on  a 
curve,  tliat  its  operatives  on  the  engine  were 
looking  out  across  the  Intervening  space  at 
an  object  on  the  further  end  of  the  curve, 
would  not  be  yielded  to  by  the  court  as  an 
excuse  for  their  failure  to  observe  an  ob- 
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atmctton  on  the  track  appearing  ahead  of 
and  near  to  engine. 

Only  one  case  has  been  called  to  our  at- 
tentioa  that  bears  on  the  point,  Central,  etc., 
Co.  V.  Vaughan,  93  Ala.  209,  9  South.  468, 
30  Am.  St.  Rep.  50,  where  it  was  held  that 
the  engineer  on  a  moving  train  approaching 
a  distant  trestle  on  a  curve  in  a  cut  is  un- 
der no  common-law  duty  (there  being  no  stat- 
ute goyeming  the  matter  in  Alabama)  to 
withdraw  his  attention  from  the  track  in 
front  of  him  and  look  across  the  country 
to  see  whether  any  one  was  on  the  trestle 
as  an  obstruction,  and  it  was  further  held 
that  evidence  as  to  the  fact  that  he  might 
have  seen  such  person  on  the  trestle  before 
entering  the  curve  at  a  distance  of  400 
yards  was  not  relevant  or  admissible  on  the 
qaestion  of  negligence  in  failing  to  keep  a 
proper  lookout. 

The  principle  may  be  sharply  ezempUfled 
by  an  assumed  case,  that  of  a  railroad,  such 
as  that  of  the  plalntlfT  In  error,  running 
through  a  mountainous  section,  making  nec- 
essary sharp  curves  through  deep  cuts  or 
tunnels.  It  cannot  be  maintained  that  the 
enginemen  are  required  to  look  to  the  fur- 
ther end  of  such  a  curve,  thereby  withdraw- 
ing the  lookout  or  line  of  vision  from  the 
track  more  immediately  ahead  of  the  engine 
thus  assumed  to  be  in  or  approaching  the 
cut  or  tunnel. 

The  above  charge  of  the  trial  Judge  im- 
posed an  undue  burden  on  the  railway  com- 
pany, and  constitutes  reversible  error. 

[S]  There  Is,  furthermore,  no  duty  to 
slacken  the  ordinary  speed  of  a  train  ap- 
proaching a  curve  in  the  open  country,  al- 
though the  curve  be  in  whole  or  in  part  in  a 
cut,  as  a  precaution  against  injury  to  per- 
sons walking  on  the  track,  but  not  seen  or 
known  so  to.  be.  Hoffard  v.  Illinois  Gent. 
K.  Co.,  138  Iowa,  548,  110  N.  W.  446,  16  L. 
R  A.  (N.  S.)  797,  in  which  case  the  court 
said: 

"No  court  has  ever  gone  so  far  as  to  bold 
that  it  ia  incumbent  on  a  railroad  company  to 
slacken  the  ordinary  speed  of  its  trains  upon  the 
approacli  to  every  curve  in  the  track,  which  in- 
volves also  a  cut,  as  a  precaution  against  in- 
jury to  persons  walking  or  working  on  the  track. 
The  reasons  why  such  should  not  be  the  rule 
are  obvious.  Present-day  conditions  demand 
the  maximum  of  speed  consistent  with  train 
safety,  tliis  not  only  as  in  the  interest  of  the 
operating  company,  but  as  related  to  the  in- 
terests of  the  general  public.  Under  a  rule  as 
contoided  for,  such  would  not  be  possible  of 
attainment  in  this  country,  where  cuts  and 
curves  are  of  great  frequency." 

The  same  principle  is  applicable  to  the 
situation  presented  on  a  double-track  rail- 
way where  a  train  is  approacldng  and  pass- 
ing the  one  on  wliich  is  the  lookout,  and 
which,  being  on  the  track  on  the  concave 
side  of  the  curve,  tends  to  obstruct  the 
forward  vision  of  the  lookout  from  the  en- 
gine on  the  track  on  the  convex  side  of  the 
cnrve.    There  is  no  duty  imposed  by  the  law 


on  the  operatives  of  the  company  to  slow 
down  the  speed  of  the  train  to  prevent  pos- 
sible Injury  to  some  one  who  may  t>e  walk- 
ing on  the  track  obscured  from  vision  by  the 
intervening  train.  Such  a  rule  would  seri- 
ously retard  the  business  of  transportation, 
and  the  only  reason  for  it  would  be  the  antici- 
pation that  some  person  was  without  license 
making  use  of  the  track  not  designed  for 
Ills  use. 

The  facts  of  this  case  demonstrate  that 
a  double-tracked  railway  line  is  a  far  more 
perilous  place  for  pedestrians  than  a  single- 
track  line.  These  tracks  are  constructed  at 
great  expense  in  order  to  make  transporta- 
tion safer  and  speedier,  but  such  increase  of 
peril  is  an  incident  not  avoidable  by  the  rail- 
way company. 

Owing  to  the  disposition  we  make  of  the 
case,  we  do  not  think  it  necessary  to  pass  on 
another  assignment  of  error  to  the  effect 
that  the  verdict  Is  excessive;  but  we  do 
think  it  proper  to  say  tliat  on  a  retrial  of 
the  cause  it  should  be  borne  in  mind  that  the 
increase  of  peril  aI>oye  noted  should  be  deem- 
ed to  augment  the  negligence  of  deceased  if 
be  stepped  from  one  of  such  tracks  to  anoth- 
er without  taking  care  for  his  own  safety. 

Other  questions  are  disposed  of  orally. 

Beversed,  and  the  cause  remanded  for  a 
new  tilaL 


CHILDRESS  V.  STATES. 
(Supreme  Court  of  Tennessee.     Nov.  6,  1915.) 

iNlfANTB     ^=»12  —  DEUNQXTBKT     CKnJ>BBN  — 

Statu  TBS— ViLUDiTT. 

Const,  art  1,  g  14,  declares  that  no  person 
shall  be  put  to  answer  any  criminal  charge,  but 
by  presentment,  indictment,  or  impeachment. 
Laws  1911,  c  68,  establishing  juvenile  courts, 
declares  that  any  child  under  16  who  violates 
any  law  shall  be  deemed  a  delinquent  child,  and 
may  be  committed  to  the  state  reformatory,  and 
that  in  case  the  child  is  incorrigible  and  incapa- 
ble of  reformation  he  shall  be  remanded  to  the 
proper  courts  for  the  trial  of  criminal  offenses. 
Ueti,  that  the  statute  is  not  in  violation  of  the 
Constitution ;  the  proceeding  not  being  one  pe- 
nal in  its  nature,  but  merely  for  the  protection 
of  the  delinquent  child. 

[£id.  Note. — ^For  other  cases,  see  Infants, 
Cent  Dig.  |  13;    Dec.  Dig.  (S=9l2.] 

Appeal  from  Juvenile  Court,  Anderson 
County;   J.  H.  Wallace,  Jndge. 

John  Childress  was  committed  to  the  re- 
formatory as  a  delinquent  child,  and  he  ap- 
peals.    Affirmed. 

J.  B.  Burnett,  of  Clinton,  for  appellant 
W.  H.  Swiggart,  Jr.,  Asst  Atty.  Gen.,  for  the 
State. 

GREEN,  J.  In  this  case  John  Childress,  a 
minor  under  16  years  of  age,  was  committed 
as  a  delinquent  child  to  the  state  reforma- 
tory for  a  period  of  12  months,  after  due  pro- 
ceedings under  chapter  58,  Public  Acts  of 
1911.  It  appeared  that  he  was  guilty  of  the 
crime  of  larceny,  and  was  properly  found  to 
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be  a  delinquent  child  on  a  bearing  before  the 
county  judge  of  Anderson  coanty  sitting  as 
a  juvenile  court  nnder  the  said  statute. 

The  case  has  been  brought  to  this  court,  and 
Childress  seeks  to  escape  the  judgment  be- 
low by  attacking  the  validity  of  chapter  B8, 
Public  Acts  of  1911.  It  Is  insisted  that  said 
act  violates  section  14,  of  art.  1  of  the  Con- 
stitution, to  the  effect: 

"That  no  person  shall  be  pat  to  answer  any 
criminal  chai-ge  but  by  presentment,  indictment 
or  impeachment." 

The  statute  mentioned  outlines  certain  pro- 
ceedings to  be  had  before  the  juvenile  courts 
thereby  established  with  reference  to  de- 
pendent, neglected,  and  delinquent  children, 
and  provides  for  the  dlsiwsltion,  care,  educa- 
tion, protection,  etc.,  of  such  children.  Any 
child  under  the  age  of  16  years  who  vio- 
lates any  law  of  the  state  Is  declared  to  be 
a  delinquent  child,  and  the  jnvenlle  courts 
are  authorized  to  commit  such  a  child  to 
the  state  reformatory  or  otherwise  dispose 
of  the  child  as  set  forth  in  said  act. 

Such  proceedings  before  a  juvenile  oonrt 
do  not  amount  to  a  trial  of  the  child  for  any 
criminal  offense.  If  it  be  found  that  the 
child  has  violated  a  law  of  the  state,  then 
he  may  be  adjudged  a  delinquent  child  with- 
in the  meaning  of  the  act  The  court,  how- 
ever, does  not  undertake  to  punish  the  child 
for  the  crime  committed,  but  undertakes  to 
remove  him  from  bad  influences  and  to  make 
such  disposition  of  the  child  aa  to  eradicate 
evil  propensities  by  education,  wholesome 
training,  and  moral  instruction. 

As  pointed  out  by  the  court  In  Ex  parte 
Januszewskl  (C.  C.)  196  Fed.  123,  the  com- 
mission of  a  crime  by  a  child  may  set  the 
Juvenile  court  in  motion,  but  the  court  does 
not  try  the  delinquent  minor  for  the  crime. 
Tlie  crime  being  evidence  of  delinquency,  the 
court  undertakes  to  remedy  the  delinquency. 

Our  statute  provides  that  a  cUld  who  shall 
have  committed  a  misdemeanor  or  felony  and 
has  been  adjudged  to  be  a  dellnqnent  child, 


if  thereafter  found  I^  the  court  to  be  in- 
corrigible and  Incapable  of  reformation,  or 
dangerous  to  the  community,  is  then  to  be 
remanded  to  the  proper  courts  for  the  trial 
of  criminal  offenses.  So  the  proceedings  in 
a  juvenile  court  are  entirely  diatinct  from 
proceedings  In  the  ooorts  ordained  to  try 
persona  for  crime. 

Statutes  like  chapter  68  of  the  Public  Ads 
of  1911  have  been  enacted  in  many  of  the 
states,  and  have  been  uniformly  uplield. 

This  court,  speaking  of  the  commitment  «t 
children  to  the  state  reformatory  under  a 
previous  statute,  has  said: 

"Such  statutes  are  not  penal,  and  comIlli^ 
ment  is  not  in  the  nature  of  punishment  Such 
an  institution  is  a  house  of  refuge,  a  school- 
not  a  prison.  The  object  is  the  upbuilding  of 
the  inmate  by  industrial  training,  by  education 
and  instilling  principles  of  morality  and  religion, 
and,  above  all,  by  separating  them  from  the 
corrupting  influences  of  improper  associates." 
State  ex  rel.  v.  Kilvhigton,  lAO  Tenn.  227,  45  S. 
W.  433,  41  L.  R  A.  284. 

"The  commitment  of  infanta  to  industrial 
schools,  reformatories,  or  houses  of  refuge  bj  a 
judge  or  justice  without  a  trial  is  not  in  viola- 
tion of  the  constitutional  provisions  relating  to 
trial  by  jury.  Such  institutions  are  not  prisons, 
and  the  proceeding  is  not  a  criminal  prosecu- 
tion. The  object  of  the  commitment  is  not  pun- 
ishment, but  reformation  and  education  of  the 
infant    •    •    • "    24  Cyc.  147. 

To  the  effect  tliat  these  statutes  do  not 
interfere  with  constitutional  rights  to  trial 
by  jury,  or  immunity  from  trial  except  npon 
presentment  or  indictment,  or  with  other 
constitutional  rights,  see  Rooks  v.  Tlndall, 
138  Oa.  863,  76  S.  B.  878;  Bx  parte  Janos- 
Eewskl  (O.  O.)  196  Fed.  128;  Marlowe  v. 
Commonwealth,  142  Ky.  106,  183  S.  W.  1137; 
MIU  V.  Brown,  31  Utah,  473,  88  Pac.  609, 120 
Am.  St  Rep.  936;  Lindsay  v.  Ldndsay,  257 
III.  328,  100  N.  B.  892,  46  K  R.  A  (M.  S.) 
908,  Ann.  Cas.  1914A,  1222.  See,  also,  eases 
collected  In  notes  to  45  L.  B.  A.  (N.  8.)  908, 
and  18  U  R.  A.  (N.  S.)  886. 

The  Judgment  of  the  juvenile  oonrt  is  »t 
firmed. 
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BAKER  V.  DBW  et  aL 
(Supreme  Court  of  Tennessee.    Kov.  9,  lOlB.) 

1.  Dbscsnt  ahd  DiBTBiBunoN  «=»55}— Wire's 

PXBSONAI.'nr  — BVBBARD'8     BlOHTS  — STAT- 

um. 

Laws  1913,  c.  26,  entitled  "To  Remove  Dis- 
abilities of  Coverture  from  Married  Women," 
and  providing  that  they  are  full^  emancipated 
from  all  such  disabilities,  and  tluit  the  com- 
mon law  with  respect  thereto  and  its  effect  on 
the  rights  of  the  wife  is  totally  abrogated,  that 
marriage  shall  not  impose  any  disability  on  a 
woman  as  to  the  ownership,  acquisition,  or  dis- 
position of  property,  and  that  she  shall  have 
the  same  capacity  to  acquire,  hold,  manage,  con- 
trol, use,  enjoy,  and  dispose  of  property  as  if 
unmarried,  fading  expressly,  or  by  necessary 
implication,  to  make  any  disposition  of  her 
property  alter  her  death,  in  the  event  of  her 
ndlure  to  dispose  of  it,  her  personal  property 
on  her  deaUi,  without  such  disposition,  passes, 
Jnre  maritl,  to  her  husband,  as  it  would  had 
they,  prior  to  passage  of  the  act,  made  an  ante- 
nnptial  contract  in  the  terms  of  the  statute, 
under  the  law  then  existing. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |f  83.  135-140.  144, 
147-148,  151-158.  161-167,  169-171,  296-308; 
Dec  Dig.  «=»52.] 

2.  Statutes    «cs>2S9— Constbitotion— Ai.teb- 
mo  Common  Iiaw. 

A  statute  intended  to  alter  the  common 
law  will  not  be  construed  to  alter  It  further 
Aan  it  expressly  declares  or  is  necessarily  im- 
plied from  the  fact  of  it  covering  the  whole  sub- 
ject-matter. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  320;   Dec.  Dig.  ^239.] 

Appeal  ttom  Chancery  Court,  Knox  Coun- 
ty; WIU  D.  Wright,  ChanceUor. 

Suit  by  J.  T.  Baker  against  Mrs.  R.  B. 
Dew  and  others.  Demurrer  to  bill  was  over- 
mled,  and  defendants  appeal.  AfSrmed  and 
remanded. 

0.  L.  White,  S.  R.  Maples,  Cornick,  Frants 
A  McGoiuusU,  Joarolmon  *  Welcker,  and 
Green,  Webb  A  Tate,  all  of  Knoxvllle,  for 
appellants.  Jesse  L.  Rogers,  of  KnoxvlUe, 
for  appellee. 

BUCHANAN,  J.  Baker  married  Miss  Clara 
Dew,  a  daughter  of  Mrs.  B,  B.  Dew.  The 
marriage  occurred  on  November  1,  1914,  and 
was  dissolved  by  the  death  of  Clara,  on 
March  30,  1916.  The  biU  in  this  case  was 
Qled  by  Baker  on  June  16,  1015,  sedcing  a 
decree  against  Mrs.  Dew  and  otlier  defend- 
ants tor  the  sum  of  11,515.40,  averred  to  be 
in  the  bands  of  Mrs.  Dew,  as  guardian  of 
her  daughter  Clara.  The  suit  is  based  upon 
the  ground  that  the  above  sum  of  money  in 
the  bands  of  Mrs.  Dew  was,  at  ttie  time  of 
the  marriage,  the  property  of  Clara,  and, 
upou  the  death  of  Clara,  became  the  property 
of  Baker  jure  maritl.  Defendants  interpos- 
ed a  demnrrer,  which  the  chancellor  overrul- 
ed but  allowed  an  appeal  which  defendants 
perfected. 

[1]  The  qnestlon  made  by  appellants  is 
that  the  bill  shows  the  marriage  and  death 
of  Clara  Baker  to  have  occurred  after  chap- 
ter 26  of  the  Acts  c^  1913  went  into  effect. 


and  therefore  it  is  said  the  diancellor  should 
have  sustained  the  demurrer  and  dismissed 
the  bill  upon  the  ground  that  the  act  abro- 
gated the  marital  rights  of  the  husband  in 
the  iwrsonal  prc^rty  of  the  wife,  and  upon 
her  death  the  above  sum  passed  to  her  next 
of  kin  and  heirs  at  law. 

The  substance  of  the  title  of  the  act  of 
1913  Is  "To  Remove  Disabilities  of  Coverture 
from  Married  Women,"  and  the  substance  of 
the  body  of  the  act  is: 

That  married  women  are  folly  emancipated 
from  all  disability  on  account  of  coverture,  and 
the  common  law  as  to  the  disabilities  of  married 
women  and  its  effect  on  the  rights  of  property  of 
the  wife,  is  totally  abrogated.  Marriage  shall  not 
impose  any  disability  or  incapacity  on  a  woman 
as  to  the  ownership,  acquisition,  or  disposition 
of  property  of  any  sort,  or  as  to  her  capacity 
to  make  contracts  and  do  all  acts  in  reference 
to  property  which  she  could  lawfully  do  if  she 
were  not  married.  Every  woman  now  married, 
or  hereafter  to  be  married,  shall  have  the  same 
capacity  to  acquire,  hold,  manage,  control,  use, 
enjoy,  and  dispose  of,  all  property,  real  and 
personal,  and  to  make  any  contract  in  reference 
to  it,  and  to  bind  herself  personally,  and  to 
sue  and  be  sued  with  all  the  rights  and  incidents 
thereof,  as  if  she  were  not  married. 

This  act  has  been  considered  by  us  here- 
tofore In  three  cases.  Parlow  v.  Turner,  178 
S.  W.  766;  Sarah  LUUenkamp  r.  W.  T. 
Rippetoe,  and  J.  G.  Bennett  et  aL  v.  Jeffer- 
son Hutchens  et  al.  The  opinions  in  the  two 
cases  last  named  were  delivered  at  the  pres- 
ent term.  In  Parlow  v.  Turner,  supra,  the 
wife  was  the  owner  of  two  tracts  of  land  at 
the  time  of  her  marriage,  which  occurred 
prior  to  the  passage  of  the  act  of  1913.  She 
rented  the  land  to  a  tenant  by  the  month, 
the  tenant  paid  the  rent  to  her  which  ac- 
crued after  the  passage  of  the  act,  and  upon 
the  suit  of  the  husband,  seeking  to  comipel 
the  tenant  to  pay  the  same  rent  again,  we 
held  the  tenant  to  be  acquitted  by  the  pay- 
ment to  the  wife,  and  the  result  reached  was 
based  on  the  act  of  1913.  In  LUUenkamp  v. 
Rippetoe,  supra,  we  held  that  the  act  did  not 
enable  a  divorced  woman  to  maintain  against 
her  former  husband  an  action  for  assault  and 
battery  committed  by  him  upon  her  person 
after  the  act  was  passed,  and  while  they  sus- 
tained towards  each  other  the  relationship 
of  husband  and  wife,  and  in  Bennett  r. 
Hutchens,  supra,  we  held  that  the  act  did  not 
abrogate  an  estate  held  by  tlie  entireties 
created  by  deed  to  husband  and  wife  ante- 
dating the  passage  of  the  statute. 

Prior  to  the  passage  of  the  act  of  1913  the 
law  in  this  state  upon  the  question  of  the 
husband's  rights  in  the  personal  property  of 
the  wife  was  well  settled.  In  Prewltt  v. 
Bunch,  101  Tenn.  (17  Pick.)  T23,  50  8.  W. 
748,  it  was  said: 

"Personal  property  in  possession,  and  the  pos- 
session c^  the  wife  in  such  cases  is  the  posses- 
sion of  the  husband,  is,  in  law,  the  property  of 
the  husband ;  nothing  else  appearing  to  show 
a  separate  property  of  the  wife.  Wade  v.  Can- 
trelU  1  Bead.  346  i  HoUingsworth  v.  Mith  (MU- 
ler),  5  Sneed,  472;  Cox  v.  Scott,  9  Baxt  Sw. 
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The  general  principle  of  the  common  law  is  that 
marriage  amounts  to  an  absolute  gift  to  the 
husband  of  all  personal  goods  of  which  the  wife 
is  actually  or  beneficially  j^ssessed  at  the  time, 
or  which  comes  to  her  dunng  coverture.  Wade 
T.  Cantrell,  1  Head,  346;  Allen  t.  Walt.  9 
Heisk.  242 ;  Joiner  t.  FrankUn,  12  Lea,  422; 
Handwerker  v.  Diermeyer,  98  Tenn.  619,  627 
[36  S.  W.  869].  The  common-law  rule  that 
the  husband  is  entitled  to  receive  and  reduce  to 
possession,  during  coverture,  all  cboses  in  ac- 
tion, whether  in  the  form  of  notes,  debts,  or 
legacies,  belonging  to  the  wife  at  the  time  of 
their  marriage,  or  accruing  afterwards,  prevails 
in  Tennessee.  Rice  v.  McReynolds,  8  Lea, 
36,  37.  Where  money  of  the  wife  is  in  the  hands 
of  her  guardian,  the  latter  may  settle  with  the 
husband  and  pay  him  the  money  due.  Sanders 
T.  ForgasEon,  3  Bart.  249 ;  Lane  v.  Farmer, 
11  Lea,  568-572.  The  fact  that  the  wife  is  a 
minor  at  the  time  of  marriage  makes  no  dif- 
ference, for,  upon  marriage  of  a  female  ward, 
fuardianship  ceases.  Jones  v.  Ward,  10  Yerg. 
68.  From  that  time  the  husband  becomes 
clothed  vrith  the  right  to  demand,  receive,  and 
sue  for  the  distributive  share  of  his  wife  in 
her  father's  estate,  or  for  any  funds  in  the  hands 
of  the  guardian.  The  guardian  might  settle 
with  him  and  pay  bim  the  money  due  the  wife. 
Lane  v.  Farmer,  11  Lea,  56S-572.  It  is  also 
well  settled  that  if,  for  any  reason  short  of 
abandonment  of  these  fixed  and  vested  rights  by 
the  husband,  the  wife  dies  before  reduction  to 
possession,  the  cboses  in  action  go  to  the  hus- 
band, and  whether  this  be  as  next  of  kin  or  jure 
mariti  is  immaterial.  Williams  on  Fxec.  242; 
2  Kent  Com.  137 ;  Hamrico  v.  Laird,  10  Yerg. 
222 ;   Tune  v.  Cooper,  4  Sneed,  296." 

See,  also,  on  the  same  subject,  D'Arcy  t. 
Mutual  Life  Ins.  Co.,  108  Tenn.  (24  Pick.) 
567,  69  S.  W.  768;  Shugart  v.  Shugart,  111 
Tenn.  (3  Clates)  179-183,  76  S.  W.  821,  102 
Am.  St  Rep.  777;  Wllllford  v.  Phelan,  120 
Tenn.  (12  Cates)  589-596,  and  authorities 
cited ;  Mltcliell  t.  Bank,  126  Tenn.  (18  Cates) 
669,  150  S.  W.  1141. 

In  Prewitt  v.  Bunch,  supra,  the  equity  of 
the  wife  to  a  settlement,  who  died  without 
Issue  (as  did  the  wife  in  the  present  case), 
was  held  to  be  no  bar  to  the  suit  of  the  hus- 
band brought  after  the  death  of  the  wife,  and 
the  holding  in  that  case  was  mainly  put  on 
the  ground  that  if  the  husband  had  sued 
during  the  life  of  the  wife,  and  a  settlement 
had  been  decreed  to  her,  it  would  only  have 
been  for  the  life  of  the  wife,  with  remainder 
to  the  husband,  she  leaving  no  issue. 

In  one  of  our  cases,  speaking  of  the  mari- 
tal right  of  the  husband,  it  was  said: 

"If  there  be  a  marriage  contract  whereby  this 
right  is  abridged,  it  is  taken  away  only  to  the 
extent  stipulated  in  the  settlement.  When  the 
settlement  makes  no  disposition  of  the  property, 
in  the  event  of  the  wile's  death,  and  provides 
only  for  her  dominion  over  it  during  coverture, 
the  right  of  the  husband  as  survivor  is  a  fixed 
and  stable  right  over  which  the  court  has  no 
control,  and  of  which  he  cannot  be  divested." 

The  language  of  the  contract  in  that  case 
was: 

"That  the  negroes  and  their  future  increase 
are  to  be  and  remain  the  property  of  the  said 
Elizabeth,  and  subject  to  her  control  and  dis- 
posal forever." 

The  court  admitted  that  the  words  of  the 
contract — especially  in  connection  with  the 
word  "forever" — were  appropriate  to  the 
creation  of  an  abaolute  estate  In  ths  prop- 


erty, but  held,  nevertheless,  that  they  were 
used  to  express  the  quantity  of  the  estate 
and  the  character  of  the  dominion,  which 
the  wife  was  empowered  to  exercise  over 
the  property;  the  word  "forever"  was  held 
to  be  limited  by  the  context  to  a  control  and 
disposal  of  the  property  during  the  cover- 
ture of  the  vrlfe.  She  did  not  exercise  the 
right  of  disposal  during  her  life,  and  it  was 
held  that  the  husband's  marital  right  which 
bad  been  abridged  by  the  contract  during  cov- 
erture attached  to  the  property  at  her  death. 
Brown's  Adm'r  v.  Brown's  Adm'r,  26  Tenn. 
(6  Humph.)  128,  127.  On  the  other  hand,  hi 
another  case,  tlie  c<Mttracttng  husband  bad 
bound  himself,  his  heirs,  eta,  "to  relinquish, 
and  does  relinquish,  all  claims  he  has,  or 
ever  could  have,  to  the  property  or  money 
so  purchased,  either  in  law  or  equity,  that 
he  might  acquire  by  marrying  or  l)ecoming 
the  husband  of  the  said  Sarah."  In  com- 
menting on  the  effect  of  this  part  of  the  con- 
tract, the  court  said: 

"Language  more  strongly  appropriate  to  ex- 
clude him  from  all  title  whatever  to  the  prop- 
erty by  virtue  of  his  marital  right  to  the  prop- 
erty not  only  during  coverture,  but  absoliitely 
and  forever,  could  not,  we  think,  have  been 
adopted,  and  we  are  imable  to  perceive  anything 
in  the  balance  of  the  instrument  to  limit  the 
language  to  the  period  of  coverture." 

So  here  the  marital  right  of  the  husband 
was  held  to  be  extinguished  by  his  contract. 
Hamrico  v.  Laird,  18  Tenn.  (10  Yerg.)  222. 
The  principle  established  by  these  cases  and 
others  was  recognized  and  applied  in  Mitch- 
ell v.  Bank,  126  Tenn.  (18  Cates)  669,  672. 
150  S.  W.  1141,  and  it  was  there  pointed  out 
that  the  creation  of  a  separate  estate  in 
personalty,  unless  words  were  used  indicat- 
ing clearly  an  intention  to  cut  o£F  after  cov- 
erture the  husband's  rights  Jure  marltl, 
would  merely  have  the  effect  to  sutspend  them 
during  the  period  of  coverture,  and  they 
would  attach  again,  at  the  death  of  the  wife, 
to  the  property  in  which  her  separate  estate 
had  been  created. 

[2]  In  the  light  of  the  law,  as  we  have  re- 
viewed it  atMve,  we  must  determine  what 
diange  was  made  by  the  act  of  1913,  so  far 
as  the  rights  of  the  parties  to  this  suit  are 
concerned.  It  is  significant  that  neither  ex- 
pressly nor  by  necessary  implication  does 
that  statute  undertake  to  make  any  disposi- 
tion of  the  property  of  the  wife  after  her 
death  in  the  event  of  her  failure  to  exercise 
any  of  the  powers  conferred  on  her  by  the 
statute.  What  is  the  necessary  result?  We 
think  there  can  be  bnt  one,  and  it  is  the  dev- 
olution of  bndh  of  her  property  as  she  had 
not  disposed  of  during  life,  according  to  the 
rule  of  the  common  law  left  unchanged  by 
the  act.  In  other  words;,  the  property  pass- 
es Jure  marltl  to  her  husband,  exactly  as  it 
would  have  done  liad  the  husband  made  an 
antenuptial  contract  in  the  terms  of  the  stat- 
ute prior  to  the  passage  of  the  act  under  the 
law  as  it  thai  existed.  We  have  seen  that 
the  effect  of  such  a  contract  would  have 
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been  to  abridge  the  marital  rights  of  the 
husband  In  the  personal  property  of  the  wife 
during  coverture,  and  that  at  her  death  his 
marital  rights  would  again  attach,  and  the 
property  would  pass'  to  hiin  thereunder;  so 
in  the  present  case  we  think  it  must  be  un- 
der the  statute.  It  cannot  be  material  that 
the  wife  in  this  case  was  under  the  age  of 
21  years,  at  the  time  of  marriage  and  during 
the  lierlod  thereof.  The  law  makes  no  ex- 
ception In  such  a  case.  In  opposition  to  the 
views  we  have  expressed,  the  brief  for  appel- 
lants In&lsts  that  the  act  totally  abrogates 
the  common  law  in  respect  of  the  marital 
rights  of  the  husband.  But  there  are  no 
words  of  the  statute  which  expressly  so  de- 
clare, and  considering  It  as  a  whole  we  do 
not  tbink  such  result  follows  by  necessary 
implication.  We  think  that  the  words  "total- 
ly abrogated,"  In  section  1  of  the  act,  are 
limited  by  the  context  In  which  they  are 
ui>ed,  and  their  effect  is  to  manifest  a  legis- 
lative purpose  so  as  to  free  the  wife  from  the 
disabilities  which  the  common  law  Imposes 
on  her  as  the  result  of  marriage  that  she  may 
enjoy  during  coverture  all  rights  "as  to  the 
ownership,  acquisition,  or  disposition  of  prop- 
erty of  any  sort,  or  as  to  her  capacity  to 
make  contracts'  and  do  all  acts  In  reference 
to  property  which  she  could  lawfully  do  if 
she  were  not  married."  Construed  aa  we 
have  held  this  act  should  be,  its  provisions 
clearly  fall  short  of  the  effect  of  the  mar- 
riage contract  in  Hamrico  v.  Laird,  supra, 
and  in  Loftns  v.  Penn,  31  Tenn.  (1  Swan) 
445.  Each  of  those  contracts  was  held  to 
look  to  a  period  of  time  beyond  the  cover- 
ture, and  death  of  the  wife,  and  to  bind  the 
husband  and  his  representatives  to  refrain 
from  setting  up  claim  to  the  property  of  the 
wife  jure  maritl,  when  that  period  of  time 


should  arrive.  Manifestly,  the  Legislature 
knew  of  the  existence  of  the  marital  rights 
of  the  husband  In  the  property  of  the  wife 
when  It  passed  the  act  of  1913,  and,  if  Its 
puri)ose  had  been  not  only  to  abridge  but  to 
totally  abrogate  those  rights,  we  think  that 
purpose  would  have  been  made  to  appear 
either  by  the  express'  terms  of  the  act,  or 
by  necessary  Implication,  considering  it  as  an 
entire  piece  of  legislation ;  and,  as  no  such 
purpose  appears,  we  may  well  assume  that  the 
body  which  passed  the  act  Intended  to  con- 
fer on  the  -wife  the  power  to  determine  by 
her  own  acts  during  life  and  coverture 
whether  her  property  should,  on  her  death, 
pass  to  her  husband  Jure  maritl,  or  to  her 
next  of  kin  and  heirs  at  law,  or  to  some 
other  benefldary  on  whom  she  might  see  fit 
to  bestow  it.  Our  rule  for  the  construction 
of  statutes  Intended  to  alter  the  common 
law  Is  that  a  statute  will  not  be  construed 
to  alter  the  common  law  further  than  the 
act  expressly  declares,  or  than  Is  necessarily 
implied  from  the  fact  that  the  act  covers  the 
whole  suhJect-matter.  State  v.  Cooper,  120 
Tenn.  (12  Gates)  549, 113  S.  W.  1048,  15  Ann. 
Oas.  1116.  This  rule  is  well  supported  by 
the  weight  of  authority,  as  may  be  seen  by 
reference  to  the  cases  cited  in  Sarah  Lllllen- 
kamp  V.  W.  T.  Rlppetoe  and  J.  C.  Bennett 
et  al.  ▼.  Jefferson  Hutchens'  et  al.  We  think 
the  act  of  1913  does  not  cover  the  subject 
of  the  marital  rights  of  the  husband  In  the 
personal  property  of  the  wife,  after  her 
death,  where  she  has  failed  to  make  provi- 
sion as  to  how  it  shall  go  on  the  happening 
of  that  event. 

We  find  no  error  In  the  decree  of  the  chan- 
cellor, and  the  same  is  therefore  affirmed, 
at  appellants'  cost,  and  the  cause  is  remand- 
ed for  farther  proceedings. 
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ST.  LOUTS,  I.  U.  ft  S.  B.  CO.  v.  FEBBMAN. 

KI&TUBY  ft  OUIXBZ  t.  ST.  LOUIS.  I.  M. 

ft  S.  B.  CO. 

(No.  173.) 

(Supreme  Court  of  Arkansaa.    Oct  18,  1916.) 

1.  Attobnet  and  Cliknt  «s>172— Compboiusx 
OF  Action  bt  Litigants— Bioht  ot  Attob- 
net—Statdtb—Bbpeal. 

Where,  by  contract  with  their  client,  a  law 
firm  was  to  receive  60  per  cent,  of  any  amount 
derived  from  recovery  or  compromise  of  an  ac- 
tion againat  a  railroad  company,  a  settlement 
for  f 26  between  the  railroad  and  the  client  with- 
out the  consent  of  the  firm  entided  the  firm  to 
a  judgment  against  the  railroad  of  $12.50  under 
the  act  of  May  31,  1909  (Laws  1909,  p.  892), 
creating  a  Hen  in  favor  of  the  attorney  upon  hia 
client's  cause  of  action  for  the  amount  of  hift 
fee,  and  did  not  entitle  them  to  a  reasonable  fee, 
since  Kirby's  Dig.  {  4457,  ^ving  a  cause  of  ac- 
tion to  the  attorney  representing  the  party  who 
receives  a  consideration  in  a  compromise  be- 
tween the  litigants,  a  right  of  action  against 
both  litigants  tor  a  reasonable  fee,  was  repealed 
by  the  act  of  May  31,  1909,  creating  a  ben  in 
favor  of  an  attorney  upon  his  clients  cause  of 
action  which  attaches  to  a  judgment  in  his  cli- 
ent's favor  and  the  proceeds  thereof. 

[Bd.  Note. — ^For  other  cases,  see  Attorney  and 
Client,  Gent  Dig.  {  384;  Dec.  Dig.  «=9l72.] 

2.  Statutes  ®=»226  —  Conotbuction  —  Seat- 
UTEB  Adopted  fbom  Anoteeb  State. 

Where  a  statute  is  adopted  from  another 
state  after  being  construed  by  the  courts  there- 
of, auch  construction  will  be  adopted,  if  not  in 
conflict  with  the  settled  policy  of  the  state 
adopting  the  statute. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  307 ;  Dec.  Dig.  (S=»22e.] 

3.  Attobnet  and  Ci.ient  4=»150— Coicpbo- 
MisE  BT  Client  —  CoNTiNaENT  Fee  — 
Amount  Recovebable. 

An  attorney,  after  compromise  by  bis  client 
in  good  faith  of  a  claim  upon  which  suit  has 
been  brought,  is  bound  by  toe  terms  of  his  con- 
tract for  the  amount  of  his  contingent  fee,  and 
is  entitled  only  to  such  per  cent,  of  the  amount 
realized  fsom  the  settlement  as  is  fixed  by  ^s 
contract. 

[Bd.  Note. — ^For  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  §{  354-857;  Dec.  Dig.  «=» 
160.] 

4.  Attobnet  and  Cuent  «=7l89  —  AonoN 
Pending  —  Riobt  of  Client  to  Compbo- 

MIBX. 

Litigants  have  the  right  to  settle  contro- 
versies between  them  without  the  consent  and 
over  the  objection  of  the  attorneys  representing 
them  therein. 

[Bd.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  i|  407-411;  Dec  Dig.  «=s 
189.} 

Appeal  from  Circuit  Goart,  Pulaski  Gonn- 
ty;   Guy  Fulk,  Judge. 

Action  by  Frank  Freeman  against  the  St 
Louis,  Iron  Mountain  ft  Southern  Bailway 
Company  in  the  Pulaski  circuit  court  for 
personal  injuries,  wherein  Klrtley  &  GuUey 
filed  a  petition  for  a  reasonable  fee  as  attor- 
neys for  plalntlfF,  as  against  the  Railroad 
(Company  for  a  wrongful  settlement  With 
this  was  consolidated  a  suit  by  Klrtley  & 
Oulley  against  the  Railroad  Company  In  a 
justice  of  the  peace  court,  and  appealed  to 
the  Pulaski  Circuit  Court  by  the  Railroad. 
There  was  a  trial  by  the  court  and  judgment  i 


for  Klrtley  ft  Gnlley  In  the  sum  of  $50,  from 
which  judgment  the  Railroad  Company  ap- 
peals. Judgment  modified  to  reduce  recovery 
to  $12.60,  and  afllnned. 

B.  B.  Klnsworthy  and  W.  O.  Rlddick,  both 
ot  Little  Rock,  for  appellant  Hah  L,  Nor- 
wood, of  little  Bock,  for  appellee. 

KIRBT,  J.  [1]  This  appeal  involves  the 
construction  of  onr  statute  relating  to  attor- 
ney's fees  of  April  4,  1899  (section  4457,  Kir- 
by's Digest),  and  of  Act  293  of  the  Acts  of 
General  Assembly  of  1909 ;  it  being  insisted 
by  appellee  that  the  act  of  1899  Is  repealed 
by  the  later  one.  Said  section  4457  provides 
for  the  sale  of  a  judgment  or  any  part  there- 
of, of  a  court  of  record,  or  the  sale  of  any 
cause  of  action  or  Interest  therein  after  suit 
has  been  filed  thereon,  which  shall  be  evi- 
denced by  a  written  transfer,  which,  when 
acknowledged  and  filed  and  noted  as  provid- 
ed, shall  be  full  notice  and  valid,  and  binding 
upon  all  persons  subsequently  dealing  with 
reference  to  said  cause  of  action  or  judgment, 
and  also: 

"In  case  the  plaintiff  and  defendant  compro- 
mise any  suit  for  liquidated  or  unliquidated 
damages  or  any  other  cause  of  action  after  sane 
is  filed,  where  the  fees  or  any  part  thereof  to 
be  paid  to  the  attorney  for  plainriS  or  defend- 
ant are  contingent,  the  attorney  for  the  part; 
plaintiff  or  defendant  receiving  a  consideration 
for  said  compromise,  shall  have  a  right  of  ac- 
tion against  both  plaintiff  and  defendant  for  a 
reasonable  fee,  to  be  fixed  by  the  court  or  jury 
trying  the  case." 

Said  act  of  May  31,  1909,  provides: 
"The  cMnpensation  of  an  attorney  or  connsd- 
lor  at  law  for  his  services  is  governed  by  agree- 
ment express  or  implied,  whiqh  is  not  restrained 
by  law.  From  the  commencement  of  an  action 
or  special  proceeding,  or  the  service  of  an  an- 
swer containing  a  oeunterclaim,  the  attoniey 
who  appears  for  a  party  has  a  lien  upon  bii 
dient's  cause  of  action,  claim  or  counterclaim, 
which  attaches  to  a  verdict  report  decision, 
judgment  or  final  order  in  his  client's  favor  and 
the  proceeds  thereof  in  whosoever  hands  they 
may  come;  and  the  lien  cannot  be  affected  by 
any  settlement  between  the  parties  before  or 
after  judgment  or  final  order.'' 

No  question  has  heretofore  been  raised  et 
the  repeal  of  the  first  statute  which  has  been 
construed  and  applied  In  Fordyce  v.  McPbet- 
rlge,  71  Ark.  327,  73  &  W.  1096;  K.  C.  Ft 
Scott  ft  Memphis  Ry.  Co.  y.  Joslin,  74  Ark. 
652,  86  S.  W.  435 ;  Rachels  t.  Doniphan  Lum- 
ber Co.,  98  Ark.  629,  136  S.  W.  658;  Adam- 
son  T.  Kay,  100  Ark.  248,  140  S.  W.  13,  and 
HaU  ▼.  Huflr,  169  S.  W.  792. 

[2]  The  latter  statute  is  a  borrowed  one, 
coming  from  New  York,  after  it  had  been 
construed  by  the  courts  of  that  state,  and 
the  rule  Is  that  the  construction  of  a  borrow- 
ed statute  is  adopted  with  It  unless  contra- 
ry to  the  settled  policy  of  the  state  adopthig 
the  statute.  McNutt  v.  McNutt  78  Ark.  346, 
95  S.  W.  778 ;  Nebraska  Nat  Bank  v.  WaUh, 
68  Ark.  433,  59  S.  W.  952,  82  Am.  St  Rep. 
30L 
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By..  178  N.  T.  402,  68  N.  E.  395,  the  court 
held  tliat  the  statute  gave  an  attorney  a  lien 
npon  his  client's  claim  and  canae  of  action 
npoQ  the  commencement  of  the  action,  which 
extended  to  the  proceeds  realised,  whether 
npon  settlement  or  Judgment,  but  that  it  gave 
the  attorney  no  right  to  control  the  litigation 
and  prevoit  a  settlement  thereof.  It  was 
there  said: 

"A  cause  of  action  is  not  the  property  of  the 
attorney,  but  of  the  client.  The  attorney  owns 
no  part  of  it,  for  a  lien  does  not  give  a  right  to 

Sroperty,  but  a  charge  upon  it.  As  it  Is  merely 
iddental  and  for  the  purpose  of  security  only. 
It  would  not  be  reasonable  to  hold  that  the  Leg- 
islature intended  that  it  should  be  the  means 
of  blocking  an  honest  and  genuine  adjustment 
of  controversies.  We  think  the  lien  is  subject 
to  the  right  of  the  client  to  settle  in  good  faith, 
without  regard  to  the  wish  of  the  attorney. 
•  ♦  •  The  right  of  the  parties  to  thus  setde 
Is  absolute,  and  the  settlement  determines  the 
cause  of  action  and  liquidates  the  claim.  This 
necessarily  Involves  the  redprocal  right  of  the 
attorney  tp  follow  the  proceeds  of  the  settlement, 
and.  If  they  have  been  paid  over  to  the  client,  to 
insist  that  his  share  be.  ascertained  and  paid  to 
him ;  for  the  defendant  is  estopped  from  saying 
that  with  notice  of  the  lien  he  parted  with  the 
entire  fund." 

In  St  Louis,  I.  H.  &  S.  R.  Ca  v.  Blaylock, 
175  S.  W.  1170,  this  court  held  likewise  that 
the  lien  given  by  the  statute  did  not  give  the 
attorney  an  Interest  In  the  cause  of  action  It- 
self or  control  over  it,  saying: 

"The  parties  to  the  litigation  must  necessarily 
control  the  proceedings  aSecting  their  respective 
interests  until  the  lawsuit  is  ended.  The  attor- 
ney, under  the  statutes,  has  a  lien  for  his  fee 
which  cannot  be  defeated  by  any  settlement  of 
the  parties  Utigant  before  or  after  Judgment  or 
final  order.  The  attorney  has  no  right  to  com- 
pel his  client  to  continue  litigation.  A  client 
may  dismiss  his  cause  of  action  or  may  settle 
with  the  opposite  party  without  consulting  bis 
attorney,  but,  where  there  are  any  proceeds  re- 
sulting from  the  litigation,  either  through  set- 
tlement or  compromise,  or  as  the  final  result  of 
the  prosecution  of  the  lawsuit  to  the  end,  the 
attorney  has  a  lien  on  such  proceeds  of  Which 
he  cannot  be  deprived  by  the  parties  to  the  law- 
stdt  by  any  settlement  they  may  make." 

This  statute  provides  that  the  compensa- 
tion of  an  attorney  for  his  services  Is  govern- 
ed by  agreement,  express  or  Implied,  which 
Is  not  restrained  by  law,  and  gives  him  a  lien 
from  the  commencement  of  an  action  or  special 
proceeding  or  the  filing  of  an  answer  and 
coonterclalm  npoti  the  cause  of  action,  which 
attaches  to  any  proceeds  realized  out  of  such 
dalm  or  cause  of  action  resulting  from  the 
litigation,  either  through  a  settlement,  com- 
promise, or  judgment,  and  of  which  he  can- 
not be  deprived  by  the  parties  to  the  action 
by  any  settlement  they  may  make. 

Under  the  former  statute,  the  attorney  was 
remitted  to  his  claim  for  a  reasonable  fee 
against  both  parties  to  the  litigation  in  case 
of  a  settlement  thereof  without  his  consent; 
the  amount  of  the  fee  to  be  determined  upon 
proof  of  the  services  performed.  Bachels  v. 
Doniphan  Lumber  Co.,  supra. 

OThe  later  statute  is  in  conflict  with  the 
ottaer,  and  provides  a  remedy  for  the  protec- 


tion of  an  attorney,  in  the  collection  of  his 
fee  or  compensation  for  services,  from  the 
beginning  of  the  suit.  In  accordance  with  his 
contract  therefor,  according  to  the  construc- 
tion placed  upon  the  statute  In  the  state 
from  which  It  came.  Wltmark  v.  Perley,  43 
Misc.  Rep.  14,  86  N.  T.  Supp.  756;  Olshei 
V.  Metropolitan  St  R  Co.,  110  App.  Dlv.  709, 
97  N.  Y.  Supp.  447;  Goldstein  v.  Nassau  Ry. 
Co.,  157  App.  Dlv.  228,  141  N.  Y.  Supp.  805. 

[3,4]  The  attorney,  after  the  compromise 
or  settlement  in  good  fttlth  by  his  client  of  a 
claim  upon  which  suit  has  been  brought,  Is 
bound  by  the  terms  of  his  contract  for  the 
amount  of  his  fee,  and  only  entitled  to  that 
per  Cent  ot  the  amount  realized  from  the 
settlement  or  judgment  fixed  by  his  contract 
Flscher-Hansen  v.  Brooklyn  Heights  Ry.  Co., 
snpra;  Stephens  t.  Railway  Co.,  157  Mo. 
App.  656,  904.  In  this  case  the  attorneys 
agreed  to  perform  the  services  In  bringing 
the  suit  In  the  collection  of  the  claim  for  50 
per  cent  of  whatever  might  be  realised  there- 
from, by  settlement  or  otherwise,  and,  their 
client  having  settled  the  claim,  as  he  had  the 
right  to  do,  without  their  consent,  or  over 
their  objection  for  that  matter,  the  railway 
company  efTectlng  such  settlement  was  only 
bound  to  them  for  the  discharge  of  their 
claim  in  the  sum  of  60  per  cent  of  whatever 
amount  they  paid  in  settlement  of  the  claim. 

It  Is  undisputed  that  the  claim  was  settled 
for  125,  and  therefore  the  attorneys  were 
only  entitled  to  judgment  against  the  rall- 
i^oad  for  50  per  cent  of  that  sum,  or  f  12.50. 

The  judgment  is  reduced  to  that  amount, 
and,  as  modified,  will  be  affirmed. 

It  is  so  ordered. 


WESTERN  UNION  TELEGRAPH  CO.  t. 
BROOKS.     (No.  189.) 

(Supreme  Court  of  Arkansas.     Oct.  25,  1915.) 

1.  Tbial  4=3260— Requested  Inbtbuotions— 

CBABOEB  AI.BEADT  QlVEN. 

There  is  no  error,  where  the  court  refuses 
instructions  requested,  if  the  matters  contained 
in  the  refused  instructious  were  embraced  in 
other  instructions  given. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  661-659;    Dec  Dig.  <S=>260.] 

2.  Teleobaphb    and    Telefhoktes    €=954  — 

NEOLIGENCE— LlMrTATION    OF    LlABIUTT. 

Where  the  contract'  between  a  telegraph 
company  and  the  sender  of  a  message  limits  the 
liability  of  the.  company  to  |50,  the  sender  su- 
ing for  negligent  failure  to  deliver  the  telegram 
can  recover  nothing  in  excess  of  the  |60. 

[Ed,  Note.— For  other  cases,  see  Telegraphs' 
and  Telephones,  Cent  Dig.  ${  39-^7 ;   Dec.  Dig. 
<8a>54.] 

Appeal  from  Circuit  Court  Lonoke  County ; 
Eugene  Lankford,  Judge. 

Action  by  A.  B.  Brooks  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  AfSrm- 
ed  In  part 
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Rose,  Hemingway,  Cantr^I,  Loughborou^ 
&  MUes,  of  liitUe  Rock,  Trimble  &  WUllams, 
of  Lonoke,  antf  George  H.  Fearons,  of  New 
York  City,  for  appellant  Geo.  If.  CbapUne, 
of  Lonoke,  for  appellee. 

HART,  J.  A.  B.  Brooks  sued  the  Western 
Union  Telegraph  Company  to  recover  dam- 
ages for  mental  anguish  on  account  of  the 
alleged  nf^gUgence  of  the  telegraph  company 
in  failing  to  deUver  a  message  to  him,  notify- 
ing him  of  his  brother's  death.  The  plain- 
tiff resided  at  Kerr,  In  Lonoke  county,  Ark., 
and  the  message  was  addressed  to  him  there 
and  was  sent  from  Kansas  CXty,  Mo.  The 
Jury  returned  a  verdict  In  favor  of  the  plaln- 
tUf,  and  the  telegraph  company  has  appealed. 

There  was  sufficient  evidence  to  show  neg- 
ligence on  the  part  of  the  telegraph  company. 

[1]  The  telegraph  company  assigns  as  er- 
ror the  action  of  the  court  In  refusing  cer- 
tain instructions  asked  by  it,  but  we  think 
the  matters  contained  in  these  refused  in- 
structions were  embraced  In  other  Instruc- 
tiong  given  by  the  court  It  is  well  settled 
that  the  court  is  not  required  to  repeat  in- 
structions. 

[2]  In  the  case  before  us  the  defendant 
claimed  in  the  pleadings  only  the  right  to  en- 
force the  limitation  of  Its  liability  down  to 
the  sum  of  $50.  The  facts  bring  the  case 
squarely  within  the  rule  announced  In  West- 
em  T'nlon  Telegraph  Co.  v.  Compton,  168 
S.  W.  946. 

The  Judgment  of  the  circuit  court  will 
therefore  be  reduced  from  $250  to  $50  and 
the  Judgment  for  that  sum  will  be  affirmed. 


TISDALB  V.  STATE.     (No.  192.) 
(Supreme  Court  of  Arkansas.     Oct.  25,  1915.) 
Jury  «=»103— Compktenct— KirowutDGB  avo 

Opinion. 
A  juror  is  not  disqualified  merely  because 
he  had  talked  with  persons  who  had  heard  the 
ndtnesses  testify  in  the  justice  court,  and 
supposed  thnt  he  had.  from  the  facts  they  de- 
tailed, formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  defendant;  he  stating  that  he  could 
and  would  go  into  the  jury  box  and  give  defend- 
ant a  fair  and  impartial  trial  according  to  the 
law  and  evidence,  disreRarding  what  be  had 
heard  and  any  opinion  he  had  formed. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  444,  456,  460,  461-479,  497;  Dec.  Dig. 
(8=>103.] 

Ai^)eal  from  Circuit  Court,  Cleveland  Coun- 
ty;   Turner  Butler,  Judge. 

N.  R.  Tisdale  was  convicted,  and  appeals. 
Affirmed. 

Bratton  &  Bratton,  of  IJttle  Rock,  for  ap- 
pellant. Wallace  Davis,  Atty.  Gen.,  and  John 
P.  Streepey,  Asst.  Atty.  Gen.,  for  the  State. 

KIRBY,  J.  This  appeal  is  from  a  convic- 
tion for  the  unlawful  sale  of  intoxicating 
liquors,  and  it  is  Insisted  for  reversal  that 
the  court  erred  in  not  excusing  the  juror 
Sid  Mays  for  cause.     The  record  discloses 


that  18  Jurors  were  examined  and  declared 
qualified.  Mays  among  the  number,  and 
from  this  list  the'  names  of  three  Jurors  each 
were  struck  by  the  state  and  the  defendant. 
On  his  voir  dire  the  jnror  stated: 

"Q.  You  say  you  have  heard  of  the  case? 
A.  I  heard  ol  the  case  here  in  the  justice  of 
the  peace  court  Q.  Did  you  hear  any  of  the 
witnesses?  A.  No,  sir;  those  to  *hom  I  talk- 
ed bad  heard  the  witnesses,  and  they  detailed  the 
frets  in  the  case  to  me  as  they  heard  it.  Q. 
Hey  detailed  the  facts  to  you?  A.  Yes,  sir. 
Q.  From  that  did  you  form  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant?  A. 
Yes,  sir;  I  suppose  I  did.  The  Court:  If 
you  were  selected  as  a  juror  in  this  case,  could 
you  and  would  yon  go  into  the  jury  boi  and 
lay  aside  those  things  you  might  have  heard, 
this  hearsay,  and  efface  from  your  mind  any 
opinion  you  might  have  formed  from  what  you 
l\ave  heard,  and  try  this  defendant  according 
to  the  evidence  as  detailed  to  you  by  the  witness 
here  from  the  stand,  and  the  law  as  piven  you 
by  the  court,  disregarding  all  you  might  have 
heard  or  opinions  you  may  have  formed?  A. 
Yes,  sir ;  I  would  try  bim  according  to  the  law 
and  the  evidence.  The  Court  The  juror  is 
qualified." 

The  examination  of  the  juror  clearly  shows 
that  he  had  no  fixed  opinion  of  the  guilt 
or  innocence  of  the  defendant,  notwithstand- 
ing he  said  he  had  talked  with  some  persons 
who  had  heard  the  witnesses  testify  in  the 
trial.  He  was  not  certain  that  he  bad  an 
opinion  even,  answering  the  questlem  whether 
he  had  formed  an  opinion  from  hearing  the 
facts  detailed  by  those  who  bad  heard  the 
other  witnesses:  "Yes;  I  suppose  I  did." 
He  stated  he  could  go  into  the  Jury  box  and 
give  the  defendant  a  fair  and  impartial  trial 
according  to  the  law  and  the  evidence  as  de- 
tailed by  the  vrttuesses  upon  the  stand,  dis- 
regarding what  he  had  heard  about  the  case 
and  any  opinion  he  might  have  formed,  and 
that  he  would  do  so.  Thereupon  the  court 
declared  him  competent  and  not  subject  to 
challenge  for  cause,  and  committed  no  error 
in  doing  so. 

The  juror  only  supposed  that  he  had  an 
opinion,  did  not  say  that  it  was  definite  and 
fixed,  or  would  require  evidence  to  remove  it 
nor  was  be  asked  any  further  questions 
that  might  have  disclosed  a  state  of  mind 
that  would  have  rendered  him  Incompetent 
as  a  Juror,  if  such  was  the  fact  McElvaln  v. 
State,  101  Ark.  450,  142  S.  W.  840 ;  Collins  v. 
State,  102  Ark.  182, 143  S.  W.  1075 ;  Jackson 
V.  State,  103  Ark.  21,  145  S.  W.  559  r  Hamer 
V.  State,  104  Ark.  606,  150  S.  W.  142. 

The  judgment  is  affirmed. 


SntFFIELD  V.  STATE.      (No.   187.) 
(Supreme  Court  of  Arkansas.     Oct.  25,  1915.) 

1,  Arson  «=»37— Evidence— Sufficiency. 

Evidence  in  a  prosecution  for  arson  held 
sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  !!  71-73;   Dec.  Dig.  «=»37.] 

2.  Criminal  Law  <&=>371— Evidence— Otiibr 
Offenses — Intent  and  Motive. 

Where  a  sheriff  and  his  deputy  had  searched 
two  persons,  and  were  both  threatened  by  them. 
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on  a  charge  of  bnming  the  bam  of  the  aheriff  the 
following  night  evidence  was  admissible  that  the 
deputy's  fence  and  corntops  were  burned  the 
same  night,  as  tending  to  show  motive  and  in- 
tent and  the  incendiary  origin  of  the  fire. 

[Bid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  K  83a-«32;    Dec.  Dig.  «s>371.] 

3.  Cbiuinai.  Law  «s>374— Bvidkhck— Hkab- 

BAT. 

On  a  criminal  prosecution,  other  offenses, 
tending  to  show  the  intent  or  motive,  cannot 
be  established  by  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  835;   Dec  Dig.  <8=»374.] 

4.  Ckiminai  Law  ^s>376  —  Bvidknck  —  Bad 

RlPtTTATION. 

The  prosecution  cannot  introduce  evidence 
of  the  bad  character  of 'accused  as  a  circum- 
stance from  which  the  jury  may  infer  guilt, 
until  the  accused  has  introduced  evidence  of  his 
good  character. 

[Ed.    Note.— For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  §§  836-839,  841,  843 ;  Dec.  Dig. 
«8=»376.] 
6.  Criminal  Law  <&=>378— Evidencb- Cbab- 

ACTEBS— Specific  Acts. 

Proof  of  pleading  guilty  to  stealing  chickens 
is  not  admissible  to  rebut  evidence  of  the  good 
diaracter  of  one  accused  of  arson;  for  neither 
good  nor  bad  character  can  be  proved  by  specific 
deeds  or  acts. 

[EW.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  842;   Dec.  IMg.  <S=>378.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;    W.  H.  Evans,  Judge. 

Walter  Shuffield  was  convicted  of  arson, 
and  he  appeals.     Reversed. 

H.  B.  Means,  of  Malvern,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  Jno.  P.  Streepey, 
Asst.  Atty.  Gen.,  and  D.  D.  Glover,  of  Mal- 
vern, for  the  State. 

HART,  J.  Walter  Shuffield  and  Walter 
Counts  were  jointly  Indicted  for  the  crime  of 
arson,  charged  to  have  been  committed  by 
bnming  the  bam  of  W.  T.  Shuffield  on  the 
22d  day  of  November,  1914,  in  Hot  Spring, 
coonty.  Ark.  They  severed,  and  the  defend- 
ant Shuffield  was  convicted,  and  from  the 
Judgment  of  conviction  has  duly  prosecuted 
this  appeal.  On  the  trial  of  Shuffield  the 
state  proved  a  state  of  facts  substantially  as 
follows:  W.  T.  Shuffield  was  constable  of 
Bismarck  township  in  Hot  Spring  county, 
Ark.,  and  on  the  night  of  November  22, 
1914,  was  called  to  a  church  in  the  township 
to  quell  a  disturbance.  Some  one  had  been 
Shooting  at  the  church  with  pistols,  and  he 
deputized  Joe  Sanders  to  go  with  him  to 
the  church.  They  searched  all  the  people 
found  at  the  church,  including  Walter  Counts 
and  the  defendant  Walter  Shuffield.  Counts 
and  the  defendant  both  cursed  the  constable 
and  both,  in  effect,  threatened  him.  'Shuf- 
field then  went  home,  and  his  bam  was  burn- 
ed about  12  o'clock  that  night  The  bnm 
had  a  scuttle  hole  which  had  been  covered 
with  corntops,  and  it  appeared  that  it  was 
set  on  Are  at  that  place.  An  examination 
of  the  ground  around  the  bam  showed  tracks 
made  by  shoes  about  the  size  of  those  worn 


by  the  defendant.  The  tracks  led  back  to  a 
point  where  two  horses  had  been  hitched, 
and  it  appeared  that  one  of  these  horses  bad 
run  away.  The  track  of  the  other  was  fol- 
lowed, and  led  to  the  residence  of  the  mother 
of  Walter  Counts,  where  he  resided.  This 
track  was  of  the  same  size  and  shape  as 
that  made  by  the  horse  of  Walter  Counts 
which  he  had  ridden  the  night  before.  Joe 
Sanders,  the  man  who  was  deputized  by  the 
constable  to  as,sist  In  quelling  the  disturbance 
and  who  helped  to  search  the  defendant  and 
Walter  Counts,  had  a  bottom  field  about  four 
miles  distant  from  the  burned  bam.  The 
tracks  of  the  horses  which  led  up  to  the 
place  where  they  had  been  hitched  near  the 
bam  the  night  of  the  fire  came  from  the  di- 
rection of  Sanders'  bottom  field.  The  evi- 
dence showed  that  some  of  the  corntops 
which  were  in  Sanders'  bottom  field  were  set 
on  fire  earlier  in  the  night  on  the  same  night 
that  the  constable's  barn  was  burned.  Other 
evidence  tended  to  show  that  the  defend- 
ant and  Counts  rode  in  the  direction  of  this 
bottom  field  when  they  left  the  church.  W. 
T.  Shuffield  aroused  some  of  his  neighbors 
when  he  discovered  that  his  bam  was  on  fire, 
and  one  of  them,  on  his  way  there,  found 
Walter  Shuffleld's  horse  loose  in  the  road. 
The  next  day  the  defendant  said  to  this  wit- 
ness, "Walter  Counts  played  hell  when  he 
turned  my  horse  loose." 

[1]  Evidence  was  adduced  in  behalf  of  the 
defendant  tending  to  show  that  he  was  not 
guilty,  and  It  is  contended  by  his  counsel 
that  the  evidence  on  the  part  of  the  state  is 
not  sufficient  to  show  his  guilt  Without 
commenting  upon  it,  we  are  of  the  opinion 
that  the  evidence  on  the  part  of  the  state,  if 
believed  by  the  Jury,  was  sufficient  to  estab- 
lish the  guilt  of  the  defendant. 

[2]  It  Is  next  contended  that  the  court 
erred  in  permitting  Joe  Sanders  to  testify 
that  the  defendant  burned  his  fence  and 
corntops  on  the  night  that  W.  T.  Shuf- 
fleld's barn  was  burned.  It  is  urged  that 
this  testimony  was  inadmissible,  for  the  rea- 
son that  one  crime  cannot  be  proved  as  a 
circumstance  from  which  to  infer  guilt  of 
the  commission  ot,  another.  Though  this  is 
tJ-ue,  we  think  evidence  that  the  corntops 
of  Joe  Sanders  were  burned  on  the  same 
night  was  admissible  under  the  circumstanc- 
es, not  only  to  show  the  motive  or  intent  of 
the  defendant,  but  also  because  it  tended 
to  show  the  incendiary  origin  of  the  fire. 
It  will  be  remembered  that  Joe  Sanders  was 
deputized  by  the  constable  to  help  search  the 
defendant  and  Walter  Counts  at  the  church 
house.  They  were  both  threatened  by  the 
defendant  and  Counts,  and  later,  on  the  same 
night,  both  the  bam  of  the  constiible  and 
fence  and  corntops  of  the  person  who  was 
deputized  to  assist  the  constable  were  burn- 
ed.   Nash  V.  State,  179  S.  W.  150. 

[3]  The  testimony  complained  of,  however. 
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was  incompetent  for  anotber  reason.  An  ex* 
amlnatlon  of  the  record  shows  that  It  was 
hearsay.  Joe  Sanders  was  told  the  next  day 
after  the  Are  that  his  comtops  were  burned 
the  night  before,  and  that  the  defendant  had 
burned  them.  His  testimony  In  regard  to 
the  matter  was  hearsay,  and  should  not  have 
been  admitted  on  that  account 

[4]  The  father  of  the  defendant  was  a  wit- 
ness in  bis  behalf,  and  on  cross-examination, 
over  the  objection  of  the  defendant,  was 
asked  whether  it  was  true  that  his  son,  nam- 
ing the  defendant,  had  pleaded  guilty  before 
a  justice  of  the  peace  to  a  charge  of  stealing 
chickens,  and  answered  that  it  was  true. 
The  admission  of  this  testimony  was  errone- 
ous, and  its  admission  was  prejudicial  to 
the  rights  of  the  defendant  It  is  the  settled 
rule  of  this  state  that  the  prosecution  can- 
not resort  to  the  bad  character  of  the  accus- 
ed as  a  circumstance  from  which  to  infer 
guilt,  and  this  doctrine  is  founded  upon 
the  wise  policy  of  avoiding  unfair  prejudice 
or  unjust  condemnation  which  such  evidence 
might  induce  In  the  minds  of  the  jury.  In 
the  case  before  us  the  defendant  did  not  put 
his  character  In  evidence,  and  the  state  had 
no  right  to  show  his  bad  character.  Ware  v. 
State,  91  Ark.  555,  121  S.  W.  927;  Younger 
V.  State,  100  Ark.  321,  140  S.  W.  139. 

[6]  Moreover,  it  is  well  settled  that  neither 
good  nor  bad  character  can  be  proved  by 
specific  acts  or  deeds.  Hardgraves  v.  State, 
88  Ark.  261,  114  S.  W.  216. 

For  the  error  in  the  admission  of  the  tes- 
timony just  referred  to,  the  judgment  must 
be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


PEEBT  v.  MAULDIN.    (No.  188.) 
(Supreme  Court  of  Arkansas.    Oct  26,  1915.) 

1.  Justices  of  tiii:  Peace  «=»135  —  Execu- 
tion—Return. 

Where  a  justice  of  the  peace  issued  execu- 
tion on  a  judgment  April  14,  1914,  and  placed 
it  in  the  hands  of  a  constable,  such  execution 
being  found  later  among  the  official  papers  of 
the  justice  indorsed:  "This  writ  came  to  hand 
on  the  17th  day  of  April,  1914,  and  I  have  duly 
served  the  same  by  showing  and  reading  to  R. 
E.  M.  and  now  return  this  execution  with  stay 
bond  filed  April  29,  1914.  8.  D.  M.,  Constable" 
— it  sufficiently  appeared  from  the  constable's 
return  that  the  execution  was  returned  on  April 
29,  1914,  within  30  days  from  the  date  of  issu- 
ance, as  required  by  law,  by  the  constable's  de- 
livering it  to  the  Justice  by  whom  it  was  issued. 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  426-447,  749;  Dec. 
Dig.  «=»135.] 

2.  Sbekiffb  and  Constables  «=»10C— Fail- 
UBE  to  Lkvt  Execution. 

To  recover  in  his  action  against  a  con- 
stable for  negligent  failure  to  levy  an  execution, 
plaintiff  must  prove  that  during  the  Ufe  of  the 
writ  the  judgment  debtor  was  possessed  of  prop- 
erty liable  to  seizure  thereunder,  and  that  the 
constable  neglected  to  seize  it 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  S|  176-178,  204;  Dec. 
Dig.  «=»106.] 


Appeal    trom    Clrcatt   Court,   Mississippi 

County;   J.  F.  Qautney,  Judge. 

Action  by  R.  E.  Peery  against  S.  D.  Manld- 
In  for  negligent  failure  to  levy  an  execution 
and  to  return  the  same  within  the  time  pre- 
scribed by  law.  Judgment  for  defendaot, 
and  plaintiff  aK)eal&    AfiJrmed. 

B.  E.  Peery,  pro  se.,  W.  D.  Qravette^  of 
BlythevUle,  for  ai^)eUee. 

HART,  J.  R.  B.  Peery  Instituted  this  ac- 
tion against  S.  D.  Mauldln  under  section 
3286  of  Klrby's  Digest  to  recover  $141.11  for 
the  alleged  negligent  failure  to  levy  an  exe- 
cution and  for  the  alleged  failure  to  return 
the  same  within  the  time  prescribed  by  law. 
The  facts  are  as  follows: 

[1]  R.  E.  Peery  sued  R.  EL  Mangmm  be- 
fore H.  O.  Hall,  justice  of  the  peace,  and  re- 
covered judgment  for  the  amount  sued  for. 
Hall  Issued  an  execution  on  the  judgment 
and  placed  it  in  the  hands  of  the  defendant 
S.  D.  Mauldln  as  constable  of  Chlckasawba 
township,  Mississippi  county.  Ark.  Itie  exe- 
cution was  Issued  on  AprU  14, 1914,  and  the 
following  return  Is  indorsed  on  It: 

"This  writ  came  to  hand  on  the  17th  day  of 
April,  1914,  and  I  have  duly  served  the  same  by 
showing  and  reading  to  R.  E.  Mangrura,  and 
now  return  this  execution  with  stay  oond  filed 
April  29,  1914.        S.  D.  Mauldin,  Constable." 

Hall,  the  justice  of  the  peace  before  whom 
the  case  was  tried,  testified  that  he  had  no 
recollection  of  the  execution  being  returned, 
but  knew  that  It  must  have  been  returned 
because  he  fonnd  It  in  the  pigeon  hole  of  his 
desk  five  or  six  days  before  the  trial;  that 
he  remembered  filling  out  a  blank  stay  bond 
at  the  request  of  S.  D.  Mauldln,  the  con- 
stable, and  either  at  that  time,  or  some  time 
afterwards,  copied  the  indorsement  of  costs 
as  they  am>ear  on  the  back  of  the  stay  bond. 
The  indorsement  referred  to  shows  a  fee  of 
75  cents  for  approving  the  stay  bond.  The 
constable  had  approved  it  and  had  charged 
and  was  allowed  a  fee  of  75  cents  for  doing 
so.  The  justice  further  stated  that  he  never 
issued  any  certificate  that  a  stay  bond  had 
been  taken  to  anybody,  and  that  he  had  no 
recollection  of  seeing  the  bond  after  the 
constable  asked  him  to  draw  it  up  for  him, 
and  that  the  bond  was  never  filed  with  him. 
The  stay  bond  was  executed  by  B.  E.  Man- 
grum  and  Mack  Rogers,  and  there  appears 
upon  It  the  following  Indorsement:  "Approv- 
ed this  April  29,  1914.  S.  D.  Mauldln,  con- 
stable." There  also  appears,  among  other 
things,  the  following  Item  of  cost:  "Taking 
stay  bond,  seventy-flve  cents."  The  court 
found  In  favor  of  the  defendant  Mauldln, 
and  the  plaintiff  Peery  has  appealed. 

The  judgment  of  the  circuit  court  was 
right  It  sufliclcntly  appears  from  the  re- 
turn made  by  the  constable  that  the  execu- 
tion was  returned  within  the  time  prescribed 
by  law.  The  return  of  the  oSicer  shows  that 
the  execution  with  the  stay  bond  attached 
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thereto  was  returned  to  the  juatice  of  the 
pea.ce  who  issued  the  execution  on  April  29, 
1914.  The  execution  was  delivered  to  the 
constable  on  the  17th  day  of  April,  1914, 
and  was  found  among  the  official  papers  of 
the  Justice  of  the  peace.  We  are  of  the 
opinion  that  this. is  sufficient  to  show  that 
the  constable  returned  the  execution  within 
30  days  from  the  date  of  Its  issuance  by  de- 
llTerlng  It  to  the  Justice  of  the  peace  by 
whom  It  was  issued.  See  Loveless  v.  State, 
61  Ark.  205,  41  S.  W.  418. 

[2]  The  complaint  alleges  that  the  con- 
stable failed  to  levy  the  execution  upon  the 
property  of  the  defendant  In  execution,  but 
does  not  allege  that  the  defendant  In  execu- 
tion had  property  at  the  time  upon  which  to 
make  the  levy.  There  is  nothing  in  the  rec- 
ord which  tends  to  show  that  the  defendant 
in  execution  was  possessed  of  any  kind  of 
property  which  the  constable  could  have  seiz- 
ed under  execution.  In  order  to  enable  the 
plaintiff  to  recover.  It  was  Incumbent  upon 
him  to  prove  that  during  the  life  of  the  writ 
of  execution  his  debtor  was  possessed  of 
IHwperty  liable  to  be  seized  under  the  wrH 
and  that  the  constable  neglected  to  seize 
said  property.  State  v.  Klrby,  6  Ark.  454; 
Conway  v.  MagiU,  53  Neb.  370,  73  N.  W.  702; 
Stevenson  v.  Judy,  49  Mo.  227;  Smith  v. 
Helneman,  118  Ala.  195,  24  South.  364,  72 
Am.  St  Bep.  150;  Phelps  v.  Cutler,  4  Oray 
(Mass.)  137. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


WATKINS  et  aL  ▼.  FINGER  et  aL    (No.  196.) 
(Supreme  Court  of  Arkansas.    Oct.  25,  1916.) 

1.  Counties  «=»165  —  County  Wabbantb  — 
Valid  nx. 

Where  the  county  court  has  made  an  ap- 
propriation, though  not  a  sufficiently  large  one 
to  diacbarge  all  expenditures  for  bridge  pur- 
poses, warrants  issued  for  bridge  purposes  are 
not  void. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  246-248;  Dec.  Dig.  «=»165.) 

2.  Counties  *=>196  —  CJountt  Wabbanib  — 
Patment^— Objections. 

Where  county  warrants  issued  for  bridge 
purposes  were  not  void,  but  only  voidable  pro 
tanto  in  so  far  as  they  exceeded  the  appropria- 
tion, taxpayers  cannot,  after  the  warrants  have 
been  accepted  by  the  treasurer,  who,  under  Kir- 
by's  Dig.  f  1165,  is  liable  for  fourfold  the 
amount  of  any  warrant  which  he  shall  refuse  to 
pay  if  he  have  sufficient  funds,  secure  cancella- 
tion of  the  warrants,  for  they  had  been  satisfied, 
and  nothing  was  left  save  for  the  presiding 
judge  of  the  county  court  to  write  "Redeemed" 
across  the  face  of  each  warrant,  and  sign  his 
name  thereto  as  final  evidence  of  the  redemption, 
in  accordance  with  section  1169. 

[BM.  Note.— For  other  cases,  see  Conntiea, 
Cent  Dig.  I  308;  Dec.  Dig.  «=s>lS6.] 

Appeal  from  Polk  CHiancery  Court;  James 
D.  Sharer,  Chancellor. 

Action  by  D.  M.  Watklns  and  others 
against  H.  W.  Finger  and  others.    Ffom  a 


Judgment  for  defendbauta,  plalnttSS  appeal. 
Affirmed. 

Winchester  &  Martin,  of  Ft  Smith,  for  ap-  • 
pellants.    W.  M.  Pipkin  and  3.  L  AUey,  both 
of  Moia,  for  am^ellees. 

SMITH,  J.  Appellants  are  citizens  and 
taxpayers  of  Polk  county,  Ark.,  and  alleged 
In  their  complaint  that  the  county  court  of 
that  county  had,  at  its  October  term,  1913, 
appropriated  the  sum  of  $3,000  for  build- 
ing county  bridges,  but  that  during  the  year 
1914  the  county  Judge  of  said  county  made 
three  separate  contracts  for  bridges  and 
bridge  materials,  amounting  In  the  aggre- 
gate to  $20,119.  It  is  alleged  that  some  of 
the  bridges  so  contracted  for  were  bridges 
of  the  first  class,  and  others  bridges  of  the 
second  class,  but  that  said  bridges  were  built 
without  specifications  or  the  appointment  of 
commissioners,  or  without  bids  of  any  kind 
having  been  received,  or  without  contracts 
therefor  having  ))een  made.  And  it  was  fur- 
ther alleged  that  in  the  construction  of  said 
bridges  the  county  Judge  paid  twice  the 
value  of  the  material  used;  yet,  when  claims 
for  these  materials  were  filed  for  allowance 
before  the  county  court,  the  county  Judge  al- 
lowed them  in  the  full  amount  claimed,  al- 
though he  well  knew  that  the  affidavits  at- 
tached to  the  respective  claims  that  the  same 
had  not  been  enlarged  or  enhanced  because 
of  the  depreciated  price  in  scrip  were  false. 
It  was  alleged  that  no  appeal  was  taken 
from  the  allowance  of  said  demands  against 
the  county,  for  the  reason  that  the  time  for 
appeal  bad  expired  before  appellants  knew  * 
of  the  allowances.  It  is  further  alleged 
that: 

"All  of  said  warrants  were  illegally  and 
wrongfully  issued,  and  they  do  not  constitute 
just  and  legal  evidence  of  the  indebtedness  of 
Polk  county,  but  before  the  filing  of  the  original 
complaint  in  this  action  all  of  said  warrants  had 
been,  for  one  purpose  or  another,  turned  into 
the  hands  of  defendant  H.  W.  Finger,  sheriff  of 
Polk  county,  and  by  him  turned  over  to  the  de- 
fendant W.  E.  Anderson,  treasurer  of  said  coun- 
ty." 

It  was  further  alleged  that  of  said  war- 
rants 80  turned  over  to  the  treasurer  by  the 
sheriff  four  of  them  were  for  the  sum  of 
$500  each,  and  that  these  warrants  had  been 
received  by  the  collector  in  exchange  for  oth- 
er warrants,  that  is,  he  had  changed  larger 
warrants  by  giving  warrants  of  smaller  de- 
nominations. And  It  was  further  alleged 
that: 

"On  the  19tb  day  of  March.  1915,  said  sher- 
iff had  received  the  sum  of  $7,016  of  this  same 
lot  of  warrants,  issued  as  aforesaid  to  Bonrdman 
&  (3o.,  from  a  taxpayer  who  did  not  pay  his 
taxes,  but  only  deposited  these  warrants  with 
the  sheriff,  and  these  the  said  sheriff  delivered  to 
the  county  clerk  of  Polk  county,  who  receipted 
the  sheriff  for  the  same  in  the  name  of  said 
treasurer,  but  not  as  county  clerk,  nor  as  deputy 
of  said  treasurer,  that  this  taxpayer  has  not 
paid  bis  taxes  and  holds  no  receipt  from  said 
sheriff  save  for  said  warrants,  but  that  the  said 
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count;   clerk   has  entered   said  warrants  upon 
the  register  of  redeemed  warrants." 

Tbeie  was  a  prayer  that  said  warrants  be 
declared  lUeya^  and  not  binding,  obligations 
against  the  county  of  Polk,  and  that  they 
be  ordered  canceled. 

Appellees  filed  a  demurrer  to  this  com- 
plaint, which  was  sustained  by  the  court 
below,  and  this  appeal  has  been  duly  prose- 
cuted from  that  decree. 

We  understand  the  effect  of  the  allegations 
above  set  out  to  be  that  the  sheriff  receiv- 
ed $2,000  worth  of  the  warrants  in  question 
which  were  not  tendered  in  payment  of  tax- 
es, or  any  other  demand  due  the  county,  but 
that  he  gave  smaller  warrants  for  these 
larger  ones;  in  other  words,  be  changed 
them. 

We  do  not  fully  understand  the  effect  of 
the  allegation  in  regard  to  the  warrants  de- 
posited with  the  treasurer  aggregating  $7,- 
^16,  but  the  complaint  does  allege  that  the 
treasurer  holds  them  as  redeemed  warrants, 
and  has  so  listed  them  with  the  county  clerk. 
Even  if  the  court  below  should  have  treated 
this  demurrer  ns  a  motion  to  make  8i)eclflc, 
the  'act  remains  that  the  complaint  was  not 
made  specific,  but  that  appellants  stood  on 
their  complaint,  and  the  same  was  dismissed 
without  any  offer  to  amend  or  make  specific. 

[1,  2]  The  allegations  of  the  complaint  in 
regard  to  the  circumstances  under  which 
tliese  warrauts  were  issued  raised  very 
serious  questions  concerning  their  validity 
while  they  were  outstanding,  but,  under  the 
allegations  of  the  complaint,  we  think  those 
questions  have  not  been  raised  in  apt  time. 
There  Is  no  allegation  of  fraud  or  collusion 
on  the  part  of  either  the  collector  or  the 
treasurer  to  defraud  Polk  county,  or  to  aid 
any  one  in  disposing  of  Invalid  warrants. 
Upon  the  contrary,  the  effect  of  the  recitals 
of  fact  contained  in  the  complaint  Is  to  al- 
lege that  the  treasurer  now  has  In  bis  hands 
a  large  amount  of  redeemed  warrants  tbe 
validity  of  which  was  questionable  before 
their  redemption. 

We  need  not  discuss  here  the  effect  of  tbe 
action  of  the  county  court  in  making  allow- 
ances for  excessive  amounts  to  compensate 
the  depreciation  in  the  value  of  county  war- 
rants. The  law  on  this  subject  is  fully  dis- 
cussed in  the  recent  case  of  Moni'oe  County 
t.  Brown,  177  S.  W.  40. 

Xor  need  we  consider  here  tbe  effect  of 
the  action  of  the  county  court  In  building  the 
bridges  without  having  advertised  the  con- 
tracts and  without  letting  them  to  the  lowest 
bidder.  The  complaint  contains  an  allega- 
tion that  an  appropriation  had  been  made 
for  the  purpose  of  building  bridges,  and 
the  existence  of  this  appropriation  was  tbe 
Jurisdictional  fact  essential  to  the  validity 
of  the  warrants,  altliougb  a  sufficiently  large 
appropriation  bad  not  been  made  to  cover 
the  expenditures  for  that  purpose.  Wat- 
kins  v.  Stough,  103  Ark.  468,  147  S.  W.  443 ; 


Weigel  T.  PnlasU  County,  61  Ark.  74,  32  S. 
W.  116. 

These  warrants  were  Issued  pursuant  to 
an  order  of  allowance  made  by  the  county 
court,  and  they  were  not  void,  although  they 
may  have  been  voidable  pro  tanto,  and  these 
were  such  warrants,  therefore,  as  the  coun- 
ty treasurer  would  have  been  protected  In 
paying  in  good  faith  under  tbe  requirements 
of  section  1165  of  Klrby's  Digest,  which 
makes  tbe  treasurer  liable  for  fourfold  tbe 
amount  of  any  warrant  which  he  shall  re- 
fuse to  pay  if  he  have  sufficient  funds  in  bis 
hands   therefor. 

It  is  true  that  In  tbe  case  of  Vale  v.  Buch- 
anan, 98  Ark.  304,  135  S.  W.  850,  It  was  held 
that: 

"The  orders  or  warrants  of  a  county  are  not 
negotiable  instruments  in  the  sense  of  the  law 
merchant,  and  no  one  can  become  an  innocent 
purchaser  thereof,  although  he  obtains  same  for 
value  and  befor*  maturity.  Every  one  receiving 
such  a  warrant  takes  the  same  with  full  notice 
of  the  purpose  for  which  it  was  issued  and  of 
tbe  order  of  the  county  court  anthorizing  Its  is- 
suance." 

These  warrants  were  like  past-due  commer- 
cial paper,  subject  to  any  defmse  against 
the  holder  wblcb  could  have  been  made 
against  the  person  to  whom  tbe  allowance 
was  made.  But  this  rule  does  not  apply  to 
appellees,  who  are  sued  In  their  official  ea- 
iwcitles.  The  treasurer  was  not  a  purchaser 
of  these  warrauts,  and  does  not  claim  pro- 
tection as  such.  He  acts  for  the  county  and 
received  the  warrants  for  tbe  county,  and 
when  they  reached  his  hands  tbey  were  re- 
deemed. The  allegations  of  tbe  complaint 
are  that  they  had  been  filed  and  listed  as 
redeemed  warrants,  and  tbey  could  not  there- 
after be  reissued  or  further  used  for  any 
purpose,  and  nothing  further  remained  to  be 
done  with  them,  except  for  the  presiding 
Judge  of  the  county  court,  at  the  annual  set- 
tlement with  the  treasurer,  to  write  the  word 
"Kedeemed"  across  the  face  of  each  of  these 
warrants,  and  sign  his  name  thereto  as  the 
final  and  conclusive  evidence  of  tbe  'iedemi>- 
tlOQ.     Section  1160,  Kirby's  Digest 

The  Judgment  of  the  court  below  will 
therefore  be  affirmed. 


BURKE   et  al.   v.   BOARD   OF   IMPROVE- 
MENT PAVING  DIST.  NO.  5 
et  al.    (No.  194.) 
(Supreme  Court  of  Arkansas.     Oct.  25,  1915.) 

1.  Municipal  Cokporations  «=»352— Pavino 
Streets— ('oxTBACTS-^DANTiTY  of  Work. 
A  eontrnct  for  paving  streets  described  the 
work  to  be  done  as  the  construction  and  com- 
pletion of  the  paving  of  the  roadways  of  tbe 
streets  and  avenues  in  a  paving  district  as  in- 
dicated by  the  board  of  Improvement,  and  pro- 
vided that  if  in  the  judgment  of  the  engineer  the 
work  was  not  being  pushed  with  the  necessary 
degree  of  activity,  it  should  be  at  his  option  to 
employ  such  ndditional  forces  as  might  be  re- 
quired, and  purchase  material  in  the  open  mar- 
ket and  deduct  the  cost  from  the  money  due  the 
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contractor,  that  the  eitgineer  sbould  have  the 
right  to  make  alterations  in  the  line,  grade, 
plan,  form,  and  quantity  of  the  work,  and  that 
if  such  alterations  diminished  the  quantity  of 
work,  tliis  should  not  constitnte  a  claim  for 
damages  on  anticipated  profits.  A  proposal  for 
bids,  which  stated  the  approximate  quantities 
upon  which  bids  would  be  received,  was  not  in- 
cluded nor  referred  to  in  the  contract.  Held, 
that  the  contract  being  unambiguous  and  such 

Sroposal  not  having  become  a  part  thereof,  the 
istrict  was  not  bound  to  give  the  contractors 
the  quantity  of  work  specified  in  the  proposal, 
bat  was  bound  to  permit  them  to  do  ul  of  the 
work  required  to  be  done  so  long  as  the  contract 
continued  in  force,  and  the  district  could  not, 
ander  the  guise  ot  making  alterations  in  the 
eontract,  take  from  the  contractors  certain  des- 
ignated streets  and  do  the  work  itself  or  through 
other  contractors. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  883 ;  Dec.  Dig.  «s> 
352.] 

2.  MUNICTPAL  COBPOKATIONB  «=9366 — PAVINO 

Streets — Contbaots— Cokplbtion  of  Wobk 

BY  City. 

Where  the  district  paved  certain  of  the 
streets  after  giving  the  contractors  notice  that 
this  would  be  done  in  the  exercise  of  the  option 
reserved  to  employ  additional  forces  of  men 
and  purchase  materials  in  the  open  market,  it 
did  not  attempt  to  deprive  the  contractors  of  the 
work,  but  on&  to  pave  such  streets  at  the  ex- 
pense of  the  contractors,  and  the  contractors 
were  entitled  to  the  difference  between  the  cost 
to  the  district  of  doing  the  work  and  the  agreed 
price. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  809 ;  Dec.  Dig.  9=» 
366.] 

3.  Municipal  Cosporations  <S=»362— Pavino 
Stbeets—Contbacts— Damages  for  Delay. 

Where  a  paving  district  and  parties  con- 
tracting to  pave  the  streets  of  the  district  rec- 
ognized that  the  paving  could  not  possibly  be 
completed  within  the  time  provided  in  the  con- 
tract because  of  the  time  required  for  the  con- 
struction by  the  contractors  of  a  plant  for  the 
manufacture  of  bricks  and  the  time  lost  on  ac- 
count of  the  failure  of  abutting  property  owners 
to  construct  the  curb  and  guttering  against 
which  the  pavement  must  rest,  for  which  fail- 
ure neither  the  paving  district  nor  the  contrao- 
tora  were  to  blame,  a  finding  that  the  district 
was  not  entitled  to  any  damages  for  the  failure 
to  complete  the  work  within  the  specified  time 
was  warranted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  394,  895;  Dec  Dig. 
«=9362.] 

Appeal  from  Sebastian  Chancery  Court: 
Jas.  D.  Shaver,  Special  Ctaanoellor. 

Action  by  M.  C.  Burke  and  J.  A.  Bnrke, 
copartners  as  Burke  Bros,  against  the  Board 
of  Improvement  Paving  District  Na  5  and 
otbers.  From  a  Judgment  for  plaintiffs  for 
an  insufficient  amount,  they  appeal,  and  der 
fendants  also  appeal.    Modified  and  affirmed. 

Pryor  &  Miles;  John  H.  Vaughan,  and  J.  V. 
Bourland,  all  of  Ft.  Smith,  for  appellants. 
Klmpel  &  Daily,  of  Ft  Smith,  for  appellees. 

;  KIRBT,  J.  This  suit  was  brought  by 
Burke  Bros,  for  an  accounting  and  to  re- 
cover the  balance  claimed  to  be  due  under 
a  contract  with  Improvement  district  No.  6 
of  the  dty  of  Ft.  Smith,  for  paving  the 
streets  of  said  city.    The  contract  provided 


for  paving  roadways  of  all  the  streets  of 
said  city  and  the  work  was  carried  on  by 
them  during  a  period  of  5  or  6  years,  after 
they  had  erected  a  brick  manufacturing 
plant,  at  an  expense  of  near  $150,000,  in  the 
dty  of  Ft.  Smith,  to  comply  with  the  terms 
of  the  contract  In  furnishing  brick  manufac- 
tured in  Ft  Smith  for  the  work.  A  great 
mass  of  testimony  was  Introduced,  and  the 
record  is  voluminous.  A  master  was  appoint- 
ed by  the  chancellor,  and  reported  bis  find- 
ings on  the  different  claims  made,  and  upon 
exceptions  to  the  master's  report  the  chan- 
cellor found  in  favor  of  appellants  on  their 
claim  for  retained  percentage  138,297.86,  of 
the  amount  due  for  paving,  and  for  pine 
headers  $197.88,  and  for  iron  gutter  plates, 
$377,  and  rendered  a  decree  for  the  whole 
sum,  $42,260.88,  found  to  be  due.  from  which 
Burke  Bros,  appealed,  contending  that  the 
chancellor  erred  In  finding  against  them  on 
their  otlier  claims  and  In  reducing  their 
claims  on  the  Items  for  pine  headers  and 
Iron  gutters.  The  court  held  against  appel- 
lees on  all  claims  made  by  way  of  counter- 
claim and  set-off,  and  they  also  appealed. 

In  the  notice  and  proposal  for  bids  sent 
out  by  the  district  it  was  stated: 

"The  approximate  quantities  upon  which  bids 
will  be  received  and  compared  are  as  follows: 

"Square  yards  of  completed  brick  pavement 
hiid  on  said  foundation,  20,000  sq.  yd. 

"Square  yards  of  completed  brick  pavement 
laid  on  concrete  foundation,  20,000  sq.  yd. 

"Cubic  yards  of  concrete  in  place  for  gutter- 
ways  4,000  cu.  yd. 

"Pounds  of  cast  iron  <Mver  plates  for  gutter- 
ways,  300,000  pounds." 

The  bidders  were  also  advised— 
"to  make  such  examinations  as  may  be  neces- 
sary to  inform  themselves  in  respect  to  present 
conditions  of  the  streets  and  local  surroundings 
before  submitting  proposals." 

Appellants'  bid  of  81^4  cents  per  square 
yard  for  the  pavement  on  sand  foundation, 
$1.46  per  square  yard  for  pavement  on  con- 
crete foundation,  $12  for  each  yard  of  con- 
crete In  place  for  guttering,  and  3  cents  per 
pound  for  iron  covers  for  gutterways,  all 
materials  to  be  furnished  and  work  done  by 
the  bidders,  was  the  lowest  bid  and  accepted 
by  the  board  and  a  contract  made  with  them. 
The  contract  as  entered  into  for  the  construc- 
tion of  the  paving  contains  no  provision  rela- 
tive to  the  particular  kind  and  amount  of 
paving  to  be  done,  and  makes  no  reference 
to  the  proposals  for  bids,  nor  bids  received, 
except  it  recites  that  Burke  Bros.,  party  of 
the  first  part —  . 

"in  competition  submitted  the  lowest  and  best 
tender  for  constructing  the  paving  improvement 
in  paving  district  No.  5,  of  the  city  of  Ft.  Smith, 
Arkansas,  said  improvement  being  as  follows, 
viz.:  The  construction  and  completion  of  the 
paving  of  the  roadways  of  the  streets  and  ave- 
nues in  said  paving  district  No.  5,  as  indicated 
by  said  board  of  improveniput,  and  furnishing 
the  necessary  labor,  materials,  tools  and  plant 
therefor." 

The  other  provisions  necessary  to  be  set 
out  are  sections  9,  14,  and  15  of  the  contract 
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and  tlie  specifications  relating  to  concrete 
and  gntterways  as  follows: 

"9.  If,  In  the  Judgment  of  the  e&gineer,  the 
work  is  not  being  pushed  with  the  degree  of  ac- 
tivity necessary  to  its  completion  within  the 
specified  time,  then  it  shall  be  at  his  option  up- 
on written  notice  and  approval  of  the  board,  to 
employ  such  additional  force  of  men  as  may  be 
required,  and  to  purchase  material  in  open  mar- 
ket and  deduct  the  cost  thereof  from  money 
due  the  contractor." 

"14.  The  engineer,  in  concurrence  with  the 
board,  shall  have  the  right  to  make  alterations 
in  the  line,  grade,  plan,  form  and  quantity  of 
the  work  herein  contemplated,  either  before  or 
after  the  commencement  of  the  work. 

"If  such  alterations  diminish  the  quantity  of 
the  \fork  to  be  done,  they  shall  not  constitute 
a  claim  for  damages  on  anticipated  profits  on 
the  work  dispensed  with;  if  they  increase  the 
amount  of  worli,  such  increase  shall  be  paid  for 
according  to  the  quantity  actually  done,  and 
the  price  or  prices  stipulated  for  such  work  in 
this  contract. ' 

"16.  In  consideration  of  the  completion  by  the 
said  first  party  of  aU  work  embraced  in  this 
contract  in  conformity  with  the  specification 
and  stipulations  herein  contained,  the  board  of 
improvement  of  paving  district  No.  6  of  the 
city  of  Pt  Smith,  Arkansas,  party  of  the  sec- 
ond part  hereby  agrees  to  pay  said  first  party 
the  following  prices:  For  each  square  yard  of 
completed  brick  pavement  laid  on  sand  founda- 
tion the  sum  of  eighty-one  and  three  quarter 
cents  (81-%  cents)  dollars;  for  each  square  of 
completed  brick  i>avement  laid  on  concrete  foun- 
dation the  sum  of  one  and  forty-six  one  hun- 
dredths ($1.46)  dollars;  for  each  cubic  yard  of 
concrete  in  gntterways,  the  sum  of  twelve 
($12.00)  dollars;  for  each  pound  of  cast-iron 
cover  for  gntterways,  the  sum  of  three  (8)  cents." 

"CJoncrete.  If  upon  any  street  to  be  paved  the 
board  of  improvement  should  decide  to  use  a 
concrete  base  doe  to  the  presence  of  street  or 
steam  railway  tracks,  or  for  any  other  cause, 
the  engineer  may  order  that  the  surface  of  the 
•ubgrade  be  brought  eleven  (11)  inches  below 
and  paraUd  with  the  finished  cross-section  of 
the  street,  and  that  upon  this  subgrade,  when 

froperly  prepared,  there  shall  be  laid  a  layer  of 
'ortland  cement  concrete,  not  less  than  five  (6) 
inches  in  thickness  when  tamped.    *    •    * 

"Gutterways.  At  such  street  and  alley  inter- 
sections as  may  be  designated  by  the  engineer 
there  shall  be  constructed  by  the  contractor,  as 
a  part  of  the  street  pavement,  covered  gutters 
or  waterways,  the  same  to  conform  to  the  de- 
tails therefor  on  file.    *    •    •  " 

Appellees,  after  constmetliig  a  plant  for  the 
mannfactnre  of  paving  tnrlck  out  of  shale, 
at  Ft.  Smith,  which  required  almost  two 
yrars,  proceeded  with  the  work  of  paving  the 
streets  as  they  were  designated  for  that 
purpo6«  by  the  engineer  of  the  district.  They 
were  delayed  greatly  in  the  prosecution  of 
the  work  of  paving  by  the  failure  of  the 
property  owners  to  construct  the  sidewalks 
and  curbs  on  the  abutting  property,  and 
were  compelled  often  to  move  their  working 
companies  and  appliances  to  dUTerent  streets, 
or  to  different  sections  of  the  same  street, 
in  order  to  continue  the  work  without  too 
great  break  or  delay.  Nether  the  paving 
district  nor  the  contractors  were  at  fault 
for  the  failure  of  the  property  owners  to 
sooner  construct  their  sidewalks  and  curbs. 
The  city  attempted  to  compel  the  construc- 
tion by  an  ordinance  which  was  declared 
void  by  this  court,  and  finally  by  another  or- 


dinance passed  after  a  grant  of  power  by 
the  Legislature  succeeded  in  having  it  done. 

There  waa  much  friction  between  the  Ix>ard 
and  the  contractors,  each  insisting  that  the 
other  was  at  fault  in  the  performance  of  the 
contract ;  the  contractors  insisting  that  tbey 
were  being  arbitrarily  required  to  move  to 
different  and  distant  places  at  great  exx>en6e 
and  loss  of  time;  that  they  were  harassed 
by  numerous  inspections  and  rejection  of 
brick  captiously  made,  and  the  board  ctalm- 
Ing  that  the  brick  used  and  attempted  to  be 
put  down  in  paving  was  not  of  the  kind  and 
quality  contracted  to  be  used,  and  did  not 
meet  the  test  prescribed ;  also  tliat  the  con- 
tractors were  furnishing  brick  from  their 
plant  to  be  used  and  using  them  on  other 
contracts  and  improvements  at  different 
places,  outside  of  Ft.  Smith.  Certain  paving 
on  sand  foundation  was  done  in  some  of  the 
gutters,  which  should  have  been  done  by  the 
property  owners,  and  likewise  in  the  alleys, 
but  which  was  done  by  the  contractors  at  the 
regular  price  to  the  district,  and  for  whidi 
the  property  owners  paid  the  commissioners 
$1  per  yard.  Payments  for  the  work  were 
made  in  accordance  with  the  schedule  oi 
prices  fixed  in  section  15  of  the  contract  up- 
on monthly  estimates  of  the  engineer,  less 
10  per  cent  of  the  amount  of  the  estimates 
retained  by  the  board,  in  accordance  with 
the  contract,  until  the  completion  and  ao- 
ceptance  of  the  work. 

Certain  designated  streets  and  portions  of 
streets  were  paved  by  the  district  with  con- 
crete after  the  board  of  improvement  and 
engineer  notified  the  contractors  that  it 
would  be  done  in  exercise  of  the  option,  re- 
served in  section  9  of  the  contract,  to  em- 
ploy additional  forces  of  men  and  purchase 
materials  in  the  open  market  for  the  con- 
struction of  the  work ;  such  notices  assumed 
for  the  purpose  of  it  only,  that  the  contract 
was  still  existing,  and  expressed  that  the 
engineer,  with  the  concurrence  of  the  board, 
had  the  power  (which  was  denied  by  the 
contractors),  under  section  15,  providing  for 
the  alterations,  to  diminish  the  quantity  of 
work  contemplated  under  the  contract,  by 
eliminating  therefrom  the  streets  designated 
for  concrete  pavement  by  the  board. 

As  already  said,  the  volume  of  testimony 
is  great  and  in  many  Instances  it  is  in  di- 
rect conflict.  Especially  is  this  true  relative 
to  the  conduct  of  the. engineers  and  the  im- 
provement district  in  the  designation  and 
failure  to  designate  streets  to  be  paved  and 
in  the  inq>ection  and  rejection  of  the  brick 
to  be  used  and  in  the  action  of  the  district 
and  failure  to  have  the  curb  and  guttering 
completed  that  the  paving  could  be  continu- 
ed, as  well  as  in  the  kind  and  quality  of 
brick  furnished  and  used  in  the  paving,  none 
of  which  it  was  claimed  came  up  to  the 
test  required  by  the  specifications.  No  use- 
ful purpose  can  be  served  by  setting  out  the 
testimony  in  detail,  and  it  will  suffice  to 
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say  that  It  supports  tbe  findings  of  tfie  chan- 
cellor tipoin  all  claims,  npon  which  judgfment 
was  rendered  in  appellants'  favor,  and  that 
Us  findings  upon  any  and  all  otb^  matters, 
except  as  Indicated  herein,  are  not  clearly 
again&t  the  weight  or  the  preponderance  of 
the  testimony. 

(1}  The  proposals  for  bids  sent  out  by  the 
board  of  Imi^rovement,  with  instructions  to 
bidders  stating  the  approximate  amount  and 
kinds  of  paving  to  be  done,  did  not  become  a 
part  of  the  contract,  not  being  included  nor 
referred  to  therein  and  the  contract  havlug 
afterwards  been  prepared  and  executed  with- 
out any  agreement  for  or  designation  of  a 
certain  amount  and  kind  of  paving  to  be 
done,  the  price  alone  for  the  certain  kinds 
or  units  of  a  class  being  stipulated  In  said 
section  15  tbereol  The  contract  provides 
for— 

"the  construction  and  completion  of  the  paving 
of  the  roadways  and  streets  and  avenues  in 
said  paving  district  No.  6,  as  indicated  by  said 
board  of  improvement  and  furnishing  the  nec- 
essary labor,  materials,  tools  and  plant  there- 
for," "and  to  complete  the  work  in  strict  con- 
formity with  the  details  and  plans  for  said  work 
on  file  in  the  office  of  the  said  board  of  improve- 
ment, and  according  to  the  specifications  here- 
inafter contained  and  made  part  of  this  con- 
tract, and  in  compliance  with  the  directions 
of  the  said  board  of  improvement,  or  their  duly 
authorized  agents,  and  to  the  satisfaction  and 
acceptance  of  said  board." 

The  contract  being  unamMguous,  the  no- 
tice and  proposal  for  bids,  containing  the  ap- 
proximate amounts  of  the  different  kinds  of 
paving,  cannot  be  construed  to  be  a  part  of 
It,  having  been  omitted  therefrom,  and  must 
be  considered  only  as  belonging  to  the  pre- 
liminary and  antecedent  negotiations.  Son- 
dan  Planting  Co.  v.  Stevenson,  83  Ark.  163, 
102  S.  W.  1114;  Tedford  Anto  Co.  v.  Thomas, 
108  Ark.  603, 168  S.  W.  500. 

The  district  was  not  bound  to  give  the 
contractors  the  number  of  square  yards  of 
completed  brick  pavement  oa  concrete  foun- 
dation and  Uie  number  of  cubic  yards  of 
concrete  In  place  for  gutterways  mentioned 
in  the  proposal  for  bids,  the  contract  not 
providing  therefor,  but  it  was  bound  to  per- 
mit them  to  put  down  in  concrete  all  the 
gutterways  that  were  designated  by  the  en- 
gineer and  all  the  kinds  of  pavement  that 
were  required  to  be  made  in  paving  the 
streets,  so  long  as  the  contract  continued  In 
force.  In  other  words  the  district  could  not, 
under  the  guise  of  making  alterations  under 
the  provisions  of  section  14  of  the  contract, 
take  from  the  contractors  certain  designated 
streets,  a  substantial  portion  of  the  work 
contracted  to  be  done,  and  deprive  them  of 
the  benefit  thereof  by  giving  it  to  the  other 
contractors,  or  having  the  work  done  itself. 
Eleburts  v.  Seattle  (Wash.)  146  Pac.  400 
(March  15,  1915). 

[2]  Such  would  not  be  the  case  of  a  loss 
suffered  because  of  the  performance  of  the 
work  required  by  the  contract  on  account 
of  a  change  in  the  plans,  Increasing  the  num- 
ber of  units  of  work  In  the  one  daaa  and  de- 
ITO  8.W.— 42 


creasing  the  number  of  units  In  another. 
The  court  la  of  opinion,  however,  that  the 
district  did  not  attempt  to  deprive  the  con- 
tractors of  the  woik,  but  only  to  pave  said 
designated  streets  at  the  expense  of  the  con- 
tractors under  the  provisions  of  said  sec- 
tion 9  of  the  contract,  because  the  work  was 
not  being  dispatched  by  the  contractors  as 
rapidly  as  the  board  thought  It  should  be 
done,  in  order  to  the  completion  of  the  pav- 
ing within  the  time  given  therefor.  Appel- 
lants were  therefore  entitled  to  recover  for 
said  ipaving  the  difference  between  the  cost 
thereof  per  yard  to  the  district  and  the 
price  agreed  to 'be  paid  them  for  pavement, 
on  a  concrete  foundation,  which  was  10  cents 
per  square  yard  on  103,000  square  yards  of 
lavement,  amounting  to  flO,5(X),  as  fouiid  by 
tbe  master. 

The  parties  appear  to '  have  disregarded 
and  waived  the  provisions  of  the  contract 
In  many  particulars,  the  district  appearing 
to  have  endeavored  to  get  all  the  pavement 
laid  on  a  sand  foundation,  out  of  the  best 
brick  that  could  be  manufactured  by  the 
contractors  at  their  plant  from  the  material 
available,  while  the  contractors  appeared 
desirous  of  making  the  best  paving  brick  that 
could  be  manufactured  under  the  existing 
conditions  and  using  them  In  the  laying  of 
the  pavement  on  the  streets  designated,  with 
proper  expedition  and  dispatch.  Both  par- 
ties appear  finally  to  have  waived  and  disre- 
garded all  the  provisions  of  the  contract,  ex- 
cept only  those  relating  to  the  price  and  pay- 
ment for  the  pavement  laid  of  the  best  brick 
that  the  commissioners  could  get  the  con- 
tractors to  make  and  use  therein,  and  the 
rattler  test  was  never  Insisted  upon,  the  par- 
ties appearing  to  have  recognized  that  the 
brick  that  could  be  manufactured  at  the  con- 
tractors' plant  would  not  stand  this  test,  and 
to  have  accepted  Instead  the  best  brick  that 
could  be  manufactured  from  the  materials 
available  to  the  plant  and  that  were  of  a 
standard  of  quality  equal  to  those  that  had 
theretofore  been  used  in  the  paving  of  Gar- 
rison avenue. 

[3]  The  parties  appear  also  to  have  rec- 
ognized that  the  paving  could  not  possibly  be 
completed  within  the  time  provided  In  the 
contract,  because  of  the  time  required  for 
the  construction  of  the  plant  for  the  manu- 
facture of  the  bricks  aind  of  the  time  neces- 
sarily lost  from  the  work  of  x>&ving  on  ac- 
count of  the  failure  of  the  abutting  property 
owners  to  construct  the  curb  and  guttering 
against  which  the  pavement  must  rest,  and 
the  chancellor's  finding  that  the  district  was 
not  entitled  to  any  damages  for  failure  to 
complete  the  work  within  the  specified  time, 
is  also  in  accordance  with  the  testimony. 

The  decree  npon  the  Items  found  In  favor 
of  appellants  is  correct,  and  appellants  are 
further  entitled  to  recover  the  difference  be- 
tween the  cost  of  the  paving  laid  in  concrete 
done  by  the  board  of  Improvement  at  the  ex- 
pense of  the  contractors  and  the  nrlce  to  be 

Digitized  by  VjOOQIC 


658 


179  SOUTHWESTERN  BEPORTBR 


(Ark. 


paid  them  therefor — $10,500,  as  found  by  the 
master — with  Interest,  and  to  judgment  here 
for  that  additional  sum. 

The  decree  Is  accordingly  modified  and,  as 
modified,  affirmed. 


GREGG  et  ah  v.  LITTLE  ROCK  CHAMBER 

OF  COMMERCE  et  aL     (No.  191.) 
(Supreme  Court  of  Arkansas.    Oct.  25,  1915.) 

1.  COBFOBATIONS  16=3374  —  FOWEBS  —  lUPUBD 
POWEBS. 

Powers  essential  to  the  exercise  of  the  pow- 
ers expressly  granted  are  necessarily  im^ed, 
and  are  as  much  granted  as  if  expressed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1517,  1518;    Dec.  Dig.  <S=»374.J 

2.  COBPORATIONB  ^=9447   —  POWEBS  —   CON- 
TBACTS. 

The  power  of  a  corporation  to  make  and 
take  contracts  is  restricted  to  the  purposes  for 
which  it  is  created,  and  cannot  legally  be  ex- 
ercised by  it  for  other  purposes. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {§  1786,  1788,  1807 ;  Dec  Dig.  «=> 
447.] 

3.  CORPOBATIOI78  ®=>447— Chaubeb  of  Com- 
iiEBCi>— Powers. 

The  Little  Rock  Chamber  of  Commerce,  in- 
corporated under  Kirby'g  Dig.  {§  037-943,  pro- 
viding that  such  coriiorations  shall  have,  for 
oarolng  out  their  object,  such  powers  as  are 
possessed  by  other  corporations,  and  which 
may  be  necessary  to  their  management  and  pur- 
poses, and  whose  constitution  declared  its  ob- 
ject to  be  the  upbuilding  of  the  city,  the  encour- 
aging of  its  public  improvements  and  education- 
al advantages,  and  the  development  of  its  in- 
dustries, and  whose  by-laws  provided  for  an  in- 
dustrial committee  to  have  exclusive  control  of 
the  industrial  fund  and  the  power  to  grant  aid 
or  gubeidies  for  public  purposes,  did  not  exceed 
its  powers  by  granting  a  subsidy  for  the  con- 
struction of  boats  aud  the  navigation  of  the 
river  from  the  city  to  Memphis,  with  a  view  to 
lowering  prevailing  freight  rates. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Gent.  Dig.  {|  1786,  1788,  1807;  Dec.  Dig.  <8=» 
447.] 

Appetd  from  Pulaski  Chancery  Court;  Jno. 
E.  Martineau,  Chancellor. 

Suit  for  injunction  by  Prank  B.  Gregg  and 
others  against  the  Little  Rock  Chamber  of 
Commerce  and  others.  Decree  for  defend- 
ants, and  complainants  appeal.    Affirmed. 

This  appeal  challenges  the  power  of  the 
Little  Rock  Cniamber  of  Commerce  and  Its 
industrial  and  development  committee,  to 
grant  or  give  the  funds  and  property  donat- 
ed to  the  Chamber  of  Commerce  for  the  pro- 
motion of  the  general  welfare  of  the  cities  of 
Little  Rock  and  Argenta,  the  county  of  Pulas- 
ki, and  the  state.  In  educational,  ctmimercial, 
and  industrial  ways,  for  subsidizing  and  esr 
tabllshing  a  boat  line  for  the  navigation  of 
the  Arkansas  river  from  Little  Rock  to  Mem- 
phis, Tenn. 

The  complaints  allege  that  the  Chamber  of 
Commerce  Is  about  to  make  a  contract  for 
the  purchase  of  a  steamboat,  to  cost  approx- 
imately $30,000,  to  be  operated  on  the  Ar- 
kansas river,  between  Little  Rock  and  Mem- 


phis, far  carrying  freight  and  passengers  for 
hire,  contrary  to  the  articles  of  incorporation 
and  the  omstltntion  and  by-laws  thereof, 
and  have  appropriated  $50,000  to  be  used  in 
the  purchase  of  the  boats  and  payment  of 
subsidies  to  the  owners  and  operators  there- 
of, to  induce  them  to  engage  in  the  carriage 
<^  freight  and  passengers  for  hire,  for  a  term 
of  five  years;  that  when  the  plalntlfT  sub- 
scribed to  the  fund  it  was  represented  to  him 
that  it  would  be  collected  for  the  Chamber  of 
Ck>mmerce,  and — 

"would  be  used  for  industrial  and  development 
purposes  in  Little  Rock  and  vicinity,  and  that 
the,  principal  part  of  said  fund  would  be  used 
for  the  purpose  of  locating  factories  and  develop- 
ing the  resources  of  the  city  of  Little  Rock, 
and  Pulaski  county,  and  incidentally  of  advert 
tising  the  resources  of  the  state  of  Arkansas  and 
the  opportunities  for  the  development  of  manu- 
facturing and  other  industries  in  the  city  and 
state." 

It  was  alleged,  further,  that  it  would  be  a 
diversion  of  the  fund  from  the  purpose  for 
which  it  was  raised,  and  so  reduce  the  fund 
as  to  create  an  irreparable  Injury,  and  asked 
an  Injunction  to  prevent  it. 

The  Chamber  of  Commerce  admitted  the 
allegations  of  the  complaint  as  to  its  incor- 
poration and  powers,  and  that  it  was  about 
to  execute  the  contract  granting  the  subsi- 
dies for  a  boat  or  boats  to  navigate  tlie  Ar- 
kansas river,  as  alleged  in  the  complaint,  but 
denied  that  It  was  contrary  to  its  articles  of 
Incorporation  or  beyond  its  powers ;  denied 
any  representations  to  the  parties  subscrib- 
ing to  or  donating  lands  in  aid  of  the  fond, 
tuat  such  fund  would  be  used  solely  in  locat- 
ing factories  and  develc^lng  the  resources  of 
the  dty  of  Little  Rock  and  incidentally  ad- 
vertising the  resources  of  the  state;  alleged 
that  the  contracts  donating  the  lands  and 
purchasing  them  from  it  were  In  writing. 

The  object  and  purpose  of  the  little  Rock 
Chamber  of  Commerce  is  stated  In  artlde  2 
of  its  constitution,  as  follows: 

The  object  and  purpose  of  this  organization 
shall  be  the  upbuilding  of  the  city  of  Little 
Rock,  Argenta,  Pulaski  county  and  the  state  of 
Arkansas,  encouraging  and  assisting  in  public 
improvements  of  all  kinds  therein,  incmding 
streets,  highways,  sewers,  public  buildings,  and 
any  and  all  things  which  are  for  the  public 
good ;  locating  schools  and  colleges,  libraries, 
and  all  thin^  which  look  toward  higher  and 
better  educational  advantages;  locating  and  de- 
veloping and  assisting  in  the  location  and  de- 
velopment therein  of  manufactures  and  other 
industries;  buying,  owning,  developing  and  sell- 
ing property,  real  and  personal,  borrowing  mon- 
ey and  issuing  bonds  and  other  evidences  of  in- 
debtedness, and  executing  mortgages  or  deeds  of 
trust  to  secure  same ;  conducting  a  merchants' 
association,,  which  will  bring  merchants  and  par- 
tics  engaged  in  trade  in  closer  association  and 
work  for  the  mutual  advantage  and  protection 
of  the  same,  conducting  a  board  of  trade  with 
all  the  necessary  adjuncts,  conducting  a  real 
estate  exchange,  which  shall  unite  under  rules  of 
business  and  justice  the  business  of  buying, 
selling  and  exchanging  real  estate  and  for  the 
condnct  and  control  of  brokers,  agents  and  others 
engaged  in  that  line  of  basiness ;  for  organising 
and  conducting  any  other  bureau  or  bureaus. 
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exchanges,  which  the  board  of  goremors  may  de- 
cide shall  be  beneficial  or  necessary  in  the  build- 
ins  up  of  said  cities  and  state,  and  for  the  best 
interest  thereof  and  of  this  organization ;  shall 
have  full  ^wer  to  do  any  and  all  things  deemed 
necessary  in  carrying  on  any  and  all  of  the  above 
objects;  to  foster  and  promote  the  commercial, 
industrial,  physical  and  moral  development  of 
the  cities  of  Little  Rock,  Argenta  ana  vicinity. 
Article  10,  §  8,  of  the  by-laws  provides: 
An  industrial  and  development  committee  of 
the  Chamber  of  Commerce  is  hereby  created. 
Said  committee  shall  have  exclnsive  control  of 
the  disposition  of  the  industrial  and  development 
fund  raised  by  the  Chamber  of  Commerce,  and 
the  fand  shall  be  paid  out  only  upon  drafts  or 
warrants  of  said  committee.  The  committee 
shall  have  the  right  to  make  investments  of 
said  funds,  to  make  donations  and  grant  aids  or 
subsidies  and  use  it  in  any  manner  which  a  ma- 
jority may  determine  upon  for  public  purposes, 
The  section  further  provides  that  the  committee 
shall  consist  of  six  members,  and  provides  for 
their  term  of  office,  and  that  it  may  have  the 
right  to  establish  by-laws,  rules  and  regulations 
for  the  control  of  its  meetings. 

It  appears  from  the  testimony  what  rep- 
resentations were  made  by  the  canvassers 
securing  the  donation  and  subscriptions  to 
the  "million  dollar  fund"  and  Mr.  Frank  B. 
iingg,  who  was  president  of  the  Chamber  of 
Commerce  at  the  time,  stated  that  it  was 
represented  to  him,  as  an  inducement  to  sign 
a  contract  for  the  purchase  of  certain  lands 
from  the  Chamber  of  Commerce,  that  the  pro- 
ceeds would  be  used  for  industrial  and  de- 
velopment purposes  by  bringing  factories  to 
Little  Rock.  The  money  was  to  be  used  to 
induce  factories  to  locate  in  Little  Bock.  He 
said: 

"At  the  time  the  million  dollar  fund  was  rais- 
ed in  1912  by  the  Chamber  of  Commerce,  it 
was  not  contemplated  by  the  officers  of  the 
Chamber  of  Commerce  that  any  i)art  of  the  fund 
would  be  used  in  inducing  navigation  on  the 
Arkansas  river.  It  was  contemplated  that  the 
fund,  when  it  was  raised,  would  be  used  in  giv- 
ing bonuses  to  factories  and  giving  sites,  part 
faying  for  sites,  for  factories,  and  advertising 
little  Rock  and  vicinity;  in  fact,  in  any  way 
that  would  help  the  industrial  development  of 
the  dty." 

Mr.  Carl  J.  Baer  testified  that  he  was  in- 
dustrial commissioner  of  the  Chamber  of 
Commerce  and  made  the  campaign  for  the  mil- 
lion dollar  fund.  He  said  there  were  no  con- 
tracts made  with  the  plaintiffs,  except  those 
hi  writing.  He  states  generally  what  was 
necessary  to  the  industrial  development  of 
the  city,  and: 

"Freight  rate  is  the  real  hindrance  to  the  de- 
velopment of  Little  Rock.  Money  could  not 
be  spent  in  a  more  advantogeous  way  than  in 
securing  cheaper  transportation.  The  object  in 
snbaidizing  the  boat  was  to  secure  cheaper  rates, 
•nd  therwy  to  improve  conditions  in  Little 
Bock.  Without  effort  to  get  cheaper  transpor- 
tation the  Chamber  of  Commerce  would  be  very 
much  hindered  in  the  development  of  Little 
Rock,  and  the  money  expended  would  not  re- 
sult in  material  advantage  in  anything  like  it 
would  if  it  expended  the  money  in  securing  low- 
er rates.  Cheaper  transportation  is  necessary 
in  locating  schools  and  colleges  and  industrial 
plants,  and  all  things  of  that  kind  and  character 
that  go  to  build  up  a  city.  Was  familiar  with 
Little  Rock  and  its  surroundings,  and  in  his 
opinion  there  was  no  way  to  secure  low  rates 
tnan  by  river  competition." 


He  stated  the  purpose  of  the  contract  was 
for  the  purchase  of  the  boat,  that  It  was  the 
intention  of  the  committee  to  navigate  the 
river  and,  if  necessary,  to  purchase  a  boat 
to  engage  in  the  freight  and  passenger  traf< 
flc  between  Little  Bock  and  Memphis,  and: 

"The  operation  of  a  boat  line  between  Lit- 
tle Rock  and  Memphis  will  enable  citizens  of 
Little  Rock  to  demand  of  the  Interstate  Com- 
merce Commission  a  river  and  rail  rate  to  all 
points  in  the  United  States,  the  same  as  other 
cities  on  navigable  streams. 

The  terms  of  the  contract  for  the  build- 
ing of  the  boat  were  shown  in  evidence.  No 
financial  benefit  was  to  be  derived  by  the 
Chamber  of  Commerce  from  the  operation  of 
the  boat,  no  profit  to  be  paid  it,  nor  loss  to 
be  sustained  by  It. 

D.  K.  Hawthorne,  of  Ldttle  Rock,  for  ap- 
pellants. Mehaflfy,  Beld  &  MehafPy  and  Law- 
rence B.  Burrow,  all  of  Little  Bock,  for  ap- 
pelleea 

KIBBT,  J.  (after  stating  the  facts  as 
above).  The  Chamber  of  Commerce  was  not 
organized  for  pecuniary  profit  or  dividend 
making  or  sharing,  but  under  the  statute  pro- 
viding for  the  organization  of  corporations 
for  benevolent  purposes,  and  as  boards  of 
trade  or  chambers  of  commerce,  which  pro- 
vides they  shall  have,  for  carrying  ont  the 
purposes  and  objects  of  their  organization, 
such  powers  as  are  possessed  by  other  cor- 
porations and  which  may  be  necessary  to 
the^  efficient  management  and  the  promotion 
of  their  purposes.  Sections  937-943,  Kirby's 
Digest 

It  is  insisted  that  because  the  terms  of  the 
charter  designating  the  purposes  of  the  or- 
ganization do  not  expressly  state  that  the 
corporation  shall  bave  power  to  grant  a  sub- 
sidy for  the  operation  of  boats  on  the  Arkan- 
sas river,  the  contemplated  action  is  beyond 
Its  powers.  The  statement  of  the  object  and 
purposes  is  broad  and  inclusive: 

"For  the  upbuilding  of  the  cities  of  Little 
Rock  and  Argenta,  Pulaski  county  and  the  state 
of  Arkansas,  encouraging  and  assisting  in  pub- 
lic improvements  of  all  kinds  therein,  including 
streets,  highways,  sewers,  public  buildings  and 
any  and  all  things  which  are  for  the  public 
good ;  locating  schools  and  colleges,  locating, 
developing,  and  assisting  in  location  and  deveL- 
opmont  therein,  manufactures  and  other  indus- 
tries, •  ♦  •  conducting  a  merchant  associa- 
tion, board  of  trade,  real  estate  exchange  *  *  * 
for  organizing  and  conducting  any  other  bureau 
or  bureaus,  exchanges,  which  the  board  of  gov- 
ernors may  decide  wiU  be  beneficial  or  necessary 
in  the  buUding  up  of  said  cities  and  state,  for 
the  best  interest  thereof  and  of  the  organization, 
shall  have  full  power  to  do  any  and  all  things 
deemed  necessary  in  carrying  on  any  and  all 
of  the  above  objects  to  foster  and  promote  the 
commercial,  industrial,  physical  and  moral  de- 
velopment of  the  cities  of  Little  Bock,  Argenta 
and  vicinity." 

Thompson  says: 

"The  powers  of  the  corporation  are  to  be 
measured  by  its  charter,  read  in  connection  with 
the  general  laws  applicable  to  such  corpora- 
tions, and  whatever  nnder  the  charter  and  gen- 
eral laws,  reasonably  construed,  may  be  fairly 
considered  as  incidental   to  the   purposes  for 
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which  the  cor^ratiop  was  created  ia  not  to  be 
taken  as  prohibited,  but  is  as  much  granted  as 
that  which  is  expressed."  Thompson  on  Corpo- 
rations, I  2771. 

Ordinarily  only  snch  powers  and  rights  can 
be  exercised  by  corporations  nnder  their 
charters  as  are  clearly  comprehended  with- 
in the  words  of  the  act,  or  derived  therefrom 
by  necessary  Implication,  regard  being  had 
to  the  object  of  the  grant,  and  the  charter, 
read  in  the  light  of  any  general  laws  which 
are  applicable.  Is  the  measure  of  its  powers, 
and  such  is  the  case  whether  the  corporation 
Is  created  by  special  charter  from  the  Leg- 
islature or  formed  by  articles  of  association 
under  general  laws.  Thomas  v.  West  Jersey 
RaUroad  Co.,  101  U.  S.  71,  26  L.  Ed.  950. 

Cyc.  says: 

"The  implied  powers  of  a  corporation  are  not 
limited  to  such  as  are  indispensably  necessary 
to  carry  into  effect  those  expressly  granted,  but 
comprise  all  that  are  necessary  in  the  sense  o{ 
being  appropriate,  convenient,  and  suitable  for 
such  purposes,  including  the  right  to  a  reason- 
able choice  of  means  to  he  employed.  They 
must  result  from  the  charter  by  necessary  im- 
plication, regard  being  had  to  the  object  and 
purpose  of  the  corporation  ;"  and  "If  the  means 
employed  are  reasonably  adapted  to  the  ends  for 
which  the  corporation  was  created,  they  come 
witliin  its  implied  oi;  incidental  powers,  although 
they  may  not  be  specifically  designated  by  the 
act  of  incorporation."     10  Oya  1097. 

[1]  Our  court  has  said  that: 

"Powers  that  are  essential  to  the  exercise  of 
the  powers  expressly  granted  are  necessarily  im- 
plied from  those  expressly  granted,  and  are  'as 
much  granted  as  what  is  expressed.' "  Rachels 
y.  Stecher  Cooperage  Works,  95  Ark.  6,  128  S. 
W.  348;  Simmons'  National  Bank  v.  Dilley 
Foundry  Co.,  95  Ark.  868, 130  S.  W.  162. 

[21  It  is  also  true  and  a  well-settled  gen- 
eral role  of  law  that  the  power  of  a  corpora- 
tion to  make  and  take  contracts  Is  restricted 
to  the  purposes  for  which  It  is  created,  and 
cannot  legally  be  exercised  by  it  for  o&er 
purposes.  Simmons'  National  Bank  r.  Dilley 
Foundry  Co.,  supra. 

[3]  Of  course  the  numeration  of  the  pow- 
ers of  a  corporation  in  its  charter  Implies  the 
exclusion  of  all  others  not  fairly  incidental 
to  th(^e  granted.  The  only  question  here, 
as  said,  is  whether  the  proposed  action  of 
the  Chamber  of  Commerce  to  grant  a  subsidy 
for  the  construction  and  operation  of  boats 
in  the  navigation  of  the  Arkansas  river  in 
carrying  passengers  and  freight  for  hire  be- 
tween Little  Rock,  Ark.,  and  Memphis,  Tenn., 


transcends  its  Jtoweaea.  We  do  not  think  It 
does.  The  purpose  of  the  organization  was 
to  foster  and  promote  the  educational,  com- 
mercial, industrial,  physical,  and  moral  devel- 
opment of  the  dtlea  of  Little  Rock,  Argenta, 
and  vicinity,  and  If  the  establishment  and 
operation  of  the  boat  line  as  proposed  would 
reasonably  tend  to  any  such  development,  it 
would  easily  come  within  the  Implied  and 
incidental  powers  of  the  corporation  being 
necessary,  appropriate  and  suitable  for  effect- 
ing the  purpose. 

If  it  be  questionable  whether  the  Arkansas 
river  can  be  successfully  navigated  by  the 
granting  of  the  subsidy  and  the  construction 
and  operation  of  the  proposed  boat  line,  that 
is  a  matter  left  for  decision  to  the  Industrial 
and  deveHopment  committee  of  the  Chamber 
of  Commerce  and  the  organization  Itself,  and 
of  its  decision  appellants  cannot  complain, 
unless  the  success  of  it  is  so  Improbable  as 
to  show  an  arbitrary  exercise  of  the  power 
and  waste  of  the  fund.  It  is  a  well-recogniz- 
ed fact  that  accessibility  to  market  and  fa- 
cilities fbr  transportation,  at  a  low  and  rea- 
sonable freight  rate,  tend  greaUy  to  the  devel- 
opment and  promotion  of  the  local  welfare 
in  industrial  and  commercial  ways.  This  is 
not  disputed  by  appellants,  who  object  chief- 
ly because  they  think  the  proposed  project  is 
Impracticable  and  will  result  In  failure  and 
loss,  forecasting  the  future  from  the  expe- 
rience of  the  past.  That,  however,  was  a 
matter  to  be  settled  by  the  Chamber  of  Com- 
merce or  Its  appropriate  committee,  and  has 
l)een  against  appellants'  contention.  We 
think  the  right  of  the  appellee  to  use  the 
funds  donated  to  it  to  be  expended  for  the 
promotion  of  the  public  welfare  of  the  cities 
of  Little  Rock,  Argenta,  their  vicinity,  and 
the  state,  in  physical,  moral,  educational, 
commercial,  and  industrial  ways,  Inclndes 
the  power  to  use  It  as  proposed  in  the  estab- 
lishment of  a  boat  line  for  the  navigation  of 
the  river,  under  the  circumstances. 

We  do  not  think  It  necessary  to  decide 
whether  a  corporation  may  become  a  mem- 
ber of  a  partnership,  since  this  record  disclos- 
es that  there  was  no  attempt  or  agreement 
on  Its  part  to  do  80»  it  being  expressrty  agreed 
that  the  corporation  does  not  share  In  the 
profit  or  loss  of  the  enterprise  of  the  naviga- 
tion of  the  river. 

The  decree  is  affirmed. 
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BILGY  T.  STATE.    (No.  186.) 
(Snpreme  Ooart  of  Arkanau:     Oct.  SB,  1916.) 

1.  Cbimiitai,  Law  «=>1092— Rbcobd— Mattebs 
Reviewabus  —  Rbbebvahon   o»  Bxcep- 

UOITB. 

Where,  after  conrictlon  of  a  fdony,  defend- 
ant failed  to  file  his  bill  of  exceptions  within 
the  time  granted  therefor,  no  question  npon  the 
admission  of  evidence  or  the  charge  of  the  court 
is  presented,  aince  theM  can  only  be  preaented 
by  a  bill  of  exceptlona. 

rE^.  Note.— For  other  cases,  gee  Criminal 
Law,  Gent.  Die.  §§  2803,  2829,  2834-2861, 2019; 
Dec.  Dig.  «=9l082.] 

2.  IndICTMKNT    and    iNFOBMATtOir    ^=>110  — 

FoixowiNo  Lanouaok  or  STATms. 

Under  Kirby'a  Dig.  i  1732.  ivovidinK  that 
""every  person  who  soall  exhibit  any  gaming 
table  [naming  certain  tables],  although  not  here- 
in named,  be  the  name  or  denomination  what  it 
ipay,  adapted  •  •  *  for  the  purpose  of  play- 
ing any  game  of  chance,  or  at  which  any  money 
or  property  may  be  won  or  lost,  shall  be  deemed 
guilty  of  a  misdemeanor,"  it  is  sufficient  to  de- 
scribe the  oifense  created  by  statute  in  the 
words  of  the  statute;  and  an  indictment  charg- 
ing that  the  defendant  "did  keep  and  exhibit  a 
certain  gambling  device  adapted,  devised,  and 
designed  for  tiie  purpose  of  playing  a  game  of 
chance,  in  wtiich  money  may  be  won  and  lost, 
commonly  called  a  pool  table,"  is  sufficient  to 
charge  a  public  offense,  and  it  is  immaterial 
under  the  statute  what  the  name  of  the  device 
may  be. 

[Kd.  Note.— For  other  cases,  see  Indictment 
and  InformatlMi,  Cent  Dig.  {{  289-294;  Dec. 
Dig.  «=»110.] 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty;   John  I.  Worthlngton,  Judge. 

W.  J.  Riley  was  convicted  of  the  crime  of 
exhibiting  a  gambling  device,  and  be  ap- 
peals.    Affirmed. 

Troy  Pace  and  T.  D.  Crawford,  both  of 
Little  Rock,  for  appellant.  Wallace  Davis, 
Atty.  Gen.,  and  John  F.  Streepey,  Asst  Atty. 
Gen.,  for  the  State. 

WOOD,  J.  Appellant  was  Indicted  as  fol- 
lows: 

"The  grand  jury  of  Boone  cotmty,  in  the  name 
and  by  the  authority  of  the  state  of  Arkansas, 
accuse  J.  Riley  of  the  crime  of  exhibiting  a 
Muabling  device,  committed  as  follows,  to  wit: 
The  said  J.  Riley,  in  the  county  and  state  afore- 
said, on  the  10th  day  of  September,  A.  D.  1914, 
being  then  and  there  the  occupant  oif  a  certain 
boose,  in  the  dty  of  Harrison,  in  said  county 
and  state,  did  then  and  there  unlawfully  and 
knowingly  set  up,  ke^,  and  exhibit  a  certain 
gambling  device  adapted,  devised,  and  designed 
for  the  purpose  of  playing  a  game  of  chance, 
and  in  wliich  money  may  be  won  or  lost,  which 
said  gambling  device  was  commonly  called  a 
pool  table,  against  the  peace  and  dignity  of  the 
state  of  Arkansas." 

[1]  Appellant  urges  for  reversal  alleged 
error  of  the  court  in  admitting  certain  evi- 
dence and  in  giving  certain  instructions. 
The  record  shows  that  on  the  5th  of  August, 
1915,  appellant  filed  his  motion  for  a  new 
trial,  which  was  overruled,  and  that  be  also 


filed  a  motion  in  arrest  of  judgment,  which 
was  overruled.  Ther^upoQ  appell^qt  was 
granted  "16  days  within  which  to  prepare 
and  file  his  bill  of  exceptions."  The  bill  of 
exceptions  was  not  filed  within  the  time  given 
by  the  court.  See  Stlnson  v.  Shafer,  58  Arlt. 
110,  23  S.  W.  651;  Routh  v.  Tharpe,  103 
Ark.  46,  145  S.  W.  888,  and  cases  dted; 
Peebles  v.  Columbia  Woodmen,  111  Ark.  435, 
164  S.  W.  296.  Therefore  we  cannot  consider 
the  alleged  errors  relating  to  the  admission 
of  testimony  and  Oie  giving  of  Instructions, 
as  these  can  only  be  presented  by  a  bill  of 
exceptions.  Mcliaughlln  v.  State,  174  S.  W. 
234. 

[2]  Appellant's  motion  In  arrest  of  Judg- 
ment cdiallenges  the  sufiiciency  of  the  Indict- 
ment. Section  1732  of  Klrby's  Digest  pro- 
vides: 

"Every  person  who  shall  get  up,  keep  or  ex- 
hibit any  gaming  table  or  gambling  device  [nam- 
ing certain  ones],  •  *  •  or  bank  of  the  like 
or  similar  kind,  or  of  any  other  description,  al- 
thou^  not  herein  named,  l>e  the  name  or  de- 
nommation  what  it  may,  adapted,  devised  or  de- 
signed for  the  purpose  of  playing  any  game  of 
chance,  or  at  which  asy  money  or  property  may 
be  won  or  lost,  shall  be  deemed  guuty  of  a  mis- 
demeanor," etc. 

It  Is  generally  sufficient  to  describe  an  of- 
fense created  by  statute  in  the  words  of  the 
statute.  Portls  v.  State,  27  Ark.  360;  State 
V.  Hooker,  72  Ark.  382,  81  S.  W.  231.  The 
indictment  charged  that  the  appellant — 
"did  keep  and  exhibit  a  certain  gambling  device, 
adapted^  devised,  and  designed  for  the  purpose 
of  playmg  a  game  of  chance,  in  which  money 
may  be  won  and  lost,  commuily  called  a  pool 
table." 

This  Is  sufficient,  under  our  statute  and  the 
latest  decisions  of  this  court  on  the  subject, 
to  charge  a  public  ofTense.  State  v.  Sanders, 
86  Ark.  353,  111  S.  W.-'454,  19  L.  R.  A.  (N. 
8.)  913 ;  TuUy  v.  State,  88  Ark.  411,  114  S. 
W.  920;  Johnson  v.  State,  101  Ark.  159,  141 
S.  W.  493.  It  is  wholly  Immaterial,  under 
the  statute,  as  to  what  the  name  or  denom- 
ination of  the  device  may  be.  The  statute 
was  leveled  at  devices  "adapted,  devised  and 
designed  for  the  purpose  of  playing  a  game 
of  chance  at  which  any  money  or  property 
may  be  won  or  lost,"  no  matter  what  the 
name  of  such  device  may  be.  The  Indict- 
ment under  review  expressly  charges  that  ap- 
pellant exhibited  such  a  device. 

As  before  stated,  we  cannot  enter  upon 
the  question  as  to  whether  the  evidence  was 
sufficient  to  sustain  the  charge.  The  only 
question  for  decision  is  whether  the  Indict- 
ment Itself  Is  couched  In  language  setting 
forth  facts  which,  If  proved,  would  consti- 
tute a  public  offense.  According  to  the  cases 
supra,  the  Indictment  charges  a  public  of- 
fense. 

The  Judgment  Is  therefore  correct,  and  It 
Is  affirmed. 


CsBFor  otbar  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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COUNTS  T.  STATE.     (No.  197.) 
(Supreme  Court  of  Arkansas.     Oct.  26,  1915.) 

1.  Cbiminai.  Law  «=3424  —  Evidkncb  —  Dec- 
laration OF  CONSPIBATOBS  AFTEB  CONSUIC- 
MATION   OF  CONSPIBACY. 

On  the  trial  of  one  jointly  indicted  with  8. 
for  arson,  where  testimony  regrarding  tracks  of 
defendant  and  S.  and  their  horses  constituted 
a  material  part  of  the  evidence,  and  it  appeared 
that  S.'s  horse  was  found  running  loose,  and 
that  its  tracks  were  compared  with  those  found 
near  the  burned  building,  it  wag  error  to  permit 
a  witness  to  testify  that  S.  told  him,  after  any 
conspiracy  with  defendant  had  been  consum- 
mated, that  defendant  "played  heU  when  he 
turned  my  horse  loose,"  since,  when  a  deed  is 
done  and  the  criminal  enterprise  of  the  con- 
spirators is  ended,  the  acts  or  declarations  of 
one  conspirator  are  thereafter  inadmiatdble 
against  his  co-conspirator. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  1002-1010;  Dec.  Dig.  <&=» 
424.] 

2.  Criminal  Law  «=»1163— Witnesses  ^=» 
278— CBOsa-BxAMiNATioN— Pbbjudicial  E»- 

BOB. 

On  a  trial  for  arson,  it  was  error,  and  pre- 
sumptively prejudicial,  to  permit  one  jointly  in- 
dicted with  defendant  to  be  asked,  on  cros8-«x- 
amination,  whether  his  brother  had  not  been 
charged  with  killing  and  burning  a  woman ; 
the  brother  not  being  a  witness  nor  charged 
with  the  crime  on  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  3000-3099 ;  Dec.  Dig.  <&=» 
1163 ;  Witnesses,  Cent.  Dig.  U  986,  986 ;  Dec. 
Dig.  <S=>278.] 

Appeal  from  Clrcnit  Court,  Hot  Spring 
County;   W.  H.  Evans,  Judge. 

Walter  Counts  was  convicted  of  arson,  and 
he  appeals.    Reversed  and  remanded. 

H.  B.  Means,  of  Malvern,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  Jno.  P.  Streepey, 
Asst  Atty.  Gen.,  and  D.  D.  Glover,  of  Mal- 
vern, for  the  State. 

SMITH,  J.  Appellant  was  jointly  Indicted 
with  one  Walter  Shuffleld  for  the  crime  of 
arson,  alleged  to  have  been  committed  by 
burning  a  bam,  the  property  of  one  W.  T. 
Shuffleld.  Tbe  state  depended  upon  circum- 
stantial evidence  for  a  conviction,  and  ap- 
pellant questions  the  sufficiency  of  this  evi- 
dence to  support  the  verdict  of  the  Jury,  find- 
ing him  guilty  of  that  charge.  Among  the 
circumstances  offered  In  proof  was  evidence 
concerning  certain  tracks  alleged  to  have 
been  made  by  appellant  and  his  companion, 
and  certain  borse  tracks  alleged  to  have  been 
made  by  tbe  horses  which  they  rode  on  the 
night  of  tbe  flre.  On  the  following  morning, 
n-hlle  these  tracks  were  being  followed,  a  wit- 
ness found  ShuSield's  horse  running  loose 
in  the  road  leading  to  the  bam,  and  compari- 
sons were  made  of  the  tracks  of  this  horse 
with  those  of  one  of  the  horses  found  near 
the  barn,  where  two  horses  had  been  re- 
cently hitched  for  a  sufficient  length  of  time 
for  tbem  to  tramp  and  beat  down  tbe  ground 
where  they  had  been  standing.  Appellant 
and   Shuffield   did   not  deny   that   they   had 


been  together  that  night,  nor  did  they  deny 
that  Shuffleld  had  ridden  the  horse  which 
was  found  running  loose.  Their  explanation 
of  this  fact,  however,  was  that  on  the  night 
of  tbe  fire  Walter  Shuffleld  rode  to  Walter 
Counts'  home  with  him,  and  when  they  reach- 
ed there  they  were  cold  and  went  In  to 
warm,  and  ate  supper,  during  which  time  the 
horse  became  untied  and  strayed  away.  A 
witness,  Fred  Caver,  was  permitted  to  testify 
that  after  Shuffleld's  horse  had  been  found 
Walter  Shuffleld  stated  to  him  that,  "Walter 
Counts  played  bell  when  he  turned  my  horse 
loose."  Upon  the  croes-examlnatlon  of  the 
witness  Walter  Shuffield  he  was  asked,  over 
the  objection  and  exception  of  appellant.  If 
his  brother  Hardy  Shuffield  had  not  been 
cliarged  with  having  killed  and  burned  a 
woman,  and  the  witness  answered  that  his 
brother  had  been  so  accused. 

[1]  We  think  It  unnecessary  to  set  out  the 
evidence  In  this  case,  but  annonnce  our  con- 
clusion that  It  was  legally  sufficient  to  sus- 
tain the  verdict,  and  the  testimony  In  re- 
gard to  tbe  tracks  of  appellant  and  his  com- 
panion and  their  horses  constituted  a  very 
material  part  of  this  evidence.  In  this  con- 
nection It  may  be  said  that  the  testimony  of 
the  witness  Caver  related  to  a  statement  of 
Walter  Shuffleld,  made  after  the  consumma- 
tion of  the  conspiracy  between  Shuffleld  and 
appellant,  and  its  damaging  effect  is,  of 
course,  apparent.  It  Is  tborougbly  well  es- 
tablished that  when  a  deed  Is  dcme  and  the 
criminal  enterprise  of  the  conspirators  Is 
ended,  tbe  acts  or  declarations  of  one  con- 
spirator are  thereafter  Inadiplsslble  against 
his  co-consplrator.  WllUs  v.  State,  67  Ark. 
234,  64  S.  W.  211;  Chapllne  v.  State,  V 
Ark.  444,  95  S.  W.  477;  Lawson  v.  State.  32 
Ark.  220;  Polk  v.  State,  45  Ark.  165;  Gill  t. 
State,  59  Ark.  422,  27  S.  W.  598;  Foster  r. 
State,  45  Ark.  328;  Cumnock  v.  State,  87 
Ark.  34,  112  S.  W.  147;  Benton  t.  State,  78 
Ark.  284,  94  S.  W.  688;  Wiley  v.  State,  92 
Ark.  586,  124  S.  W.  249;  Storms  t.  State,  81 
Ark.  25,  98  S.  W.  678;  Harper  v.  State,  79 
Ark.  594,  96  S.  W.  1003;  Easter  v.  State,  96 
Ark.  629,  132  S.  W.  924. 

[2]  It  was,  of  course,  error  to  permit  the 
state  to  ask  the  witness  Walter  Shuffield  if 
his  brother  had  not  been  charged  with  hav- 
ing killed  and  burned  a  woman.  Hardy 
Shuffleld  was  not  charged  with  the  commis- 
sion of  this  crime,  nor  was  he  a  witness  at 
the  trial.  But  this  evidence  would  not  have 
been  competent  in  either  of  those  cases.  We 
do  not  know  upon  what  theory  this  evidence 
was  admitted  but  we  do  know  It  was  er- 
roneous, and  tbe  presumption  Is  that  It  was 
prejudicial;  Its  necessary  effect  being  to 
show  that  a  brother  had  been  accused  of  an 
even  more  serious  crime  than  the  witness 
Walter  Shuffield  himself  was  charged  with. 

For  the  errors  Indicated,  the  judgment  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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EOPF  &  SNAPP  T.  SCUIiLIN  et  aL 

(No.  186.) 

(Supreme  Court  of  Arkansas.     Oct.  26,  1915.) 

1.  Carriers  «=3230— Cabhiaob  of  Live  Stock 

— NEOI-IGENCE— QOESTION  FOR  JURY. 

In  an  action  aKainst  a  railroad  and  receiT- 
ers  of  another  road  for  injuries  to  a  jack  in 
transit,  whether  the  receivers'  employes  were 
negligent  in  handling  the  car  containing  the 
jack  after  it  reached  their  road  held  for  the  jury, 
under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  961,  962 ;   Dee.  VUg.  <8s»230.] 

2.  Carriers  <S=s>218— Carriage  of  Live  Stock 
—Stipulation  as  to  Notiob  of  Injury— 
Vaudity. 

Where  a  railroad  stipulated  with  the  shipper 
of  a  jack  that  he  should  notify  the  road  of  any 
injury  to  the  animal  in  transit  one  day  after  de- 
livery at  destination,  and  the  jack  was  delivered 
in  an  injured  condition,  but  the  injury  did  not 
become  perceptible  until  more  than  a  day  had 
elapsed,  the  shipper  was  excused  from  giving 
the  stipulated  notice,  since  the  parties,  in  mak- 
ing the  stipulation,  did  not  contemplate  com- 
pliance where  such  compliance  was  impossible. 
(Ed.  Note. — For  other  cases,  sec  Carriers, 
Cent.  Dig.  Si  674-696,  927,  928,  933-949;  Dec. 
Dig.  «=»218.] 

3.  Carriers  e=>21 8— Carriage  of  Live  Stock 
—Stipulation  Reoabding  Notice  of  In- 
jury. 

Such  stipulation  between  common  carrier 
and  shipper  of  live  stodc,  setting  a  time  within 
which  tne  shipper  must  give  notice  of  injury  to 
the  stock  as  a  condition  to  recovery,  will  not  be 
enforced  as  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Ont.  Dig.  »  674-696,  927,  928,  983-949;  Dec. 
Dig.  «=>218.] 

4.  Carriers  €=3218— Carriage  or  Live  Stock 
— Stifuuition  as  to  Notice  of  Injury- Ef- 
fect. 

Where  a  railroad  carrying  a  jack  stipulated 
with  the  shipper  that  notice  of  injuries  in  transit 
should  be  given  one  day  after  delivery,  and  such 
stipulation  could  not  be  enforced  because  the 
injured  condition  of  the  jack  did  not  become 
perceptible  until  more  than  a  day  had  elapsed, 
the  shipper  was  not  required  by  such  stipulation 
to  give  notice  within  a  reasonable  time  after 
learning  of  the  condition  of  the  animal,  since 
the  imposition  of  such  a  requirement  would  be 
to  compel  the  shipper  to  perform  conditions  re- 
quired neither  by  his  special  ccmtract  nor  the 
law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  674-696,  927,  928,  933-940 ;  Dec. 
Dig.  «=>218.] 

Appeal  from  Circuit  (Tourt,  Boone  County ; 
John  I.  Worthington,  Judge. 

Actl<Ni  by  Eotr  &  Snapp  against  the  Mia- 
souri  Pacific  Railway  Company  and  John 
ScolUn  and  another,  as  receivers  of  the  Mis- 
souri &  North  Arkansas  Railroad  Company. 
Judgment  for  the  receivers,  and  plaintiffs  ap- 
peal. Reversed,  and  cause  remanded  for  new 
triaL 

The  appellants  filed  their  complaint  against 
the  Mlssoari  Pacific  Railway  Cktmpany  and 
the  appellees  herein,  as  receivers  of  the  Mis- 
souri &  North  Arkansas  Railroad  Company, 
settlns  up  that  they  bad  shipped  a  jack  over 
the  lines  of  the  Missouri  Pacitlc  Railway 
Company  from  Smlthton,  Mo.,  to  Joplin,  and 


from  Joplin  over  the  Missouri  &,  North  Ar- 
kansas Railroad  to  Bellefonte,  Ark,  They^ 
charge  negligence  In  delaying  the  shipment 
and  In  moving  the  cars,  by  which  numerous 
unnecessary  Jolts  and  Jars  occurred,  thereby 
injuring  the  Jack  of  appellants,  to  their  dam- 
age in  the  sum  of  $3,500,  for  which  they 
prayed  Judgment. 

The  service  on  the  Missouri  Pacific  Rail- 
way Company  was  quashed,  and  the  suit 
proceeded  against  the  receivers  of  the  Mis- 
souri &  North  Arkansas  Railroad  Company. 
They  deny  that  there  was  any  negligent  de- 
lay or  any  negligent  handling  of  the  Jack  on 
the  Missouri  ft  North  Arkansas  Railroad. 
The  testimony  of  the  plaintiff  Eoft  on  this 
point  is  as  follows: 

"Q.  I  will  ask  you  to  state,  Hern,  what  tie 
handling  was  so  far  as  the  train  was  concerned 
with  reference  to  the  jars  and  jerks  and  jolts 
or  its  smootli  operation  after  you  left  Joplin  to 
come  to  Bellefonte.  A.  Well,  we  did  pretty 
well  until  we  got  to  Scligman,  and  then  from 
there  to  Eureka  and  up  there  at  the  tunnel—  Q. 
Were  there  any  jars  and  jerks  of  unusual  force 
and  character?  A.  Tea,  sir.  Q.  What  hap- 
pened at  the  tunnel?  A.  Well,  they  stuck  in 
there ;  I  don't  know ;  jerked  around  there  try- 
ing to  get  out  of  there,  and  stayed  right  there 
quite  a  little  bit.  Q.  Anything  happen  to  the 
train  and  engine  in  the  tunnel?  A.  There  was 
something ;  I  don't  know ;  they  jerked  some- 
thing out;  I  believe  they  called  it  a  drawbar. 
Q.  There  was  a  jerk  there?  A.  Yes;  they  cut 
out  some  cars  there.  Q.  Cut  out  some  cars?  A. 
Yes.  Q.  The  jolts  and  jerks  were  unusually 
heavy?  A.  Yes,  sir.  Q.  Just  state  what  was 
done?  A.  They  jerked  there  a  right  smart, 
and  then  come  on  a  little  piece  further,  over  to 
Freeman,  I  believe  they  said  it  was,  and  they 
claimed  the  18  hours  was  up.  Q.  Now,  just  go 
on  and  tell  what  was  done.  A.  Well,  they  stop- 
ped there ;  just  stopped  there,  and  went  to  'bed 
when  we  got  there.  Q.  That  is  the  bands  went 
to  bed?  A.  The  crew  went  on  to  bed  and  just 
left  us  standing  there  on  the  side  track.  Q. 
How  long  did  you  stay  there?  A.  I  don't  know ; 
not  very  long;  they  sent  after  another  outfit, 
and  they  carried  us  on  a  little  piece  further. 
0.  Then  on  the  way  to  Bellefonte  what^abont 
the  jerks  and  jars  and  rouph  handling  of  it?  A. 
■They  handled  us  pretty  ronch  from  there  on." 

On  cross-examination  the  witness,  in  an- 
swer to  questions,  stated  that  it  was  not  as 
rough  on  the  Missouri  &  North  Arkansas  as 
on  the  'Missouri  Pacific.  He  stated  that  he 
told  the  conductor  that  It  was  handled  pretty 
rough,  but  that  the  other  road  (the  Missouri 
Pacific),  of  course,  handled  it  a  "heap  rough- 
er" than  this  road  (meaning  appellees'  road). 

Appellees  further  set  up  that  the  plaintiffs 
violated  the  terms  of  the  contract  under 
which  the  Jack  was  shipped  by  failing  to  give 
the  written  notice  therein  required.  The 
contract  specified: 

"As  a  condition  precedent  to  the  recovery  of 
damages  for  injury  to  live  stock,  the  shipper 
shall  give  notice  in  writing  of  his  claim  to  some 
general  officer  of  the  company,  or  the  nearest 
station  agent,  or  the  agent  at  destination,  and 
before  the  live  stock  is  mingled  with  other  live 
stock,  and  within  one  day  after  it  is  delivered 
at  destination." 

The  plaintiffs  admitted  that  they  did  not 
give  the  notice  specified  in  the  contract,  and 
set  up  as  Justification  for  not  so  doing  that: 
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'^They  did  not  know,  and  It  was  impossible 
for  them  to  know,  the  true  condition  of  the 
jack  within  the  time  that  they  were  reqviired  to 
give  the  notice." 

After  the  teetiiiKmy  was  adduced,  the 
court,  at  the  request  of  the  defendants,  in- 
structed the  jury  to  return  a  verdict  in  their 
favor.  The  plaintiffs  duly  objected,  and  ex- 
cepted to  the  rulings  of  the  court,  and  from 
a  judgment  dismissing  plaintiffs'  complaint, 
and  in  favor  of  the  defendants  for  costs,  this 
appeal  has  been  duly  prosecuted. 

W.  B.  Smitli,  J.  Merrick  Moore,  and  H.  M. 
Trieber.  all  of  Little  Rock,  for  appellants. 
B.  O.  Mitchell,  of  Harrison,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [11  1.  The  appellees  insist  that  the 
Judgment  was  correct  because  there  was  no 
evidence  to  show  negligence  on  the  part  of 
the  appellees'  road.  The  question  of  negli- 
gence under  the  evidence  was  one  for  the 
jury,  especially  as  to  whether  or  not  appel- 
lees' employes  were  negligent  in  the  handling 
of  the  car  after  the  same  was  received  on 
appellees'  road.  The  testimony  of  the  appel- 
lant Eoff  set  forth  In  the  statement  made  it 
an  issue  of  fact  for  the  jury  to  say  whether 
or  not  the  appellees'  employ^  were  negligent 
In  the  manner  In  which  they  bandied  the 
car  that  contained  the  appellants'  jack. 

[2,  3]  2.  It  is  conceded  by  the  appellants 
that  the  notice  specified  in  the  contract  was 
not  given.  The  undisputed  evidence  on  this 
point  was  to  the  effect  that  the  jack  was  de- 
livered to  the  appellants  at  Bellefonte  on 
Saturday  afternoon.  When  the  Jack  was 
unloaded  at  Bellef<»ite,  it  appeared  to  be  "In 
good  health  and  in  good  condition;  looked 
like  he  was  all  right."  Eoff,  one  of  the  ap- 
pellants, discovered  aa  Monday  "some  symp- 
toms that  the  jack  was  not  right"  He  did 
not  know  at  that  time  what  was  wrong  with 
him ;  did  not  know  but  what  he  was  founder- 
ed ;  "didn't  know  what  was  the  matter."  He 
was  asked  "bow  long  afterwards  until  It 
seriously  began  to  manifest  Itself'  and  before 
be  began  to  get  uneasy,  and  answered,  "Well, 
I  believe  it  was  Thursday."  The  testimony 
of  the  veterinary  surgeon  showed  that  the 
Jack  had  what  he  designated  as  "car  foun- 
der, "laminitls,"  "caused  from  standing  too 
long  and  from  being  Jerked,  probably."  The 
witness  stated  that  unusual  Jerking  or  Jars 
would  cause  it 

The  appellees  contend  that  appellants  had 
notice  of  the  Injury  to  the  Jack  on  Monday,  and 
that,  excluding  Sunday,  the  notice  could  and 
shoi^d  have  been  given  on  Monday,  and  there- 
fore that  appellants  bad  reasonable  opportu- 
nity to  comply  with  the  notice  requirement  of 
the  contract  Conceding,  without  deciding, 
that  Sunday  should  be  excluded,  still  the  un- 
disputed evidence  shows  that  the  appellants 
did  not  know  on  Monday  that  the  injury  to 
the  Jade  was  caused  by  the  negligence  of  the 
employes  of  the  appellees.  The  proof  shows 
that  they  did  not  know  until  several  days 


thereafter  that  the  jack  was  injured  as  a  re- 
sult of  delay  and  rough  handling  during  his 
shipment  This  court  has  frequently  held 
that  this  provision  in  contracts  of  common 
carriers,  where  reasonable,  wUl  be  enforced; 
but  necessarily  the  parties  to  a  contract  con- 
taining this  provision  do  not  contemplate,  in 
the  making  of  it  compliance  with  it  where 
such  compliance  is  impossible. 

This  court  speaking  of  a  similar  provision 
in  St  Louis  &  San  Francisco  R.  Co.  v.  Keller, 
90  Ark.  308,  110  8.  W.  264,  said : 

"This  provision  of  the  contract  does  not  af- 
fect the  liability  itself  of  the  common  carrier 
created  or  caused  by  the  act  itself  of  injury  or  of 
negligence.  It  is  not  a  limitation  of  or  an  ex- 
emption from  liability  done  or  caused  by  such 
act  of  injury  or  negligence.  •  •  •  It  is 
founded  upon  the  consideration  of  tlie  original 
contract  and  its  validity  depends  upon  its  rea- 
sonableness. If  it  is  not  inhibited  by  any  stato- 
tory  enactment,  and  if  it  is  otherwise  reasonable, 
there  is  no  reason  of  public  policy  tliat  should 
declare  it  Invalid." 

And  further: 

"Its  effect  is  to  require  the  one  who  has  the 
peculiar  knowWge  to  inform  the  other  who  has 
not  that  knowledge  to  seek  the  facts  while  they 
exist,  BO  that  the  facts  may  be  obtained  and 
presented  by  both  sides." 

It  Is  manifest  that  the  purpose  of  this  pro- 
vision Is  to  have  shipper  notify  carrier 
promptly  and  to  enable  the  carrier  to  investi- 
gate promptly  when  It  is  notified  by  the  ship- 
per of  the  injury  claimed  by  him  to  have 
been  sustained  by  reason  of  the  negligence  is 
shipment  The  carrier  oould  not  have  con- 
tempdated  in  such  a  provision  that  the  ship- 
per should  give  notice  within  one  day  when 
the  shipper  himself  did  not  know  that  he  bad 
sustained  any  damage  by  the  negligence  of 
the  carrier.  To  require  notice  under  such  cir- 
cumstances would  be  wholly  unreasonable, 
and  be  exacting  on  the  part  of  the  shii^r 
compliance  with  the  provision  of  a  contract 
under  circumstances  that  the  parties  did  not 
have  In  mind  when  the  contract  was  execut- 
ed. This  court  will  not  uphold  and  enforce 
the  provisions  of  such  a  contract  where  it  ap- 
pears '  from  the  undisputed  evidence  that  it 
would  be  unreasonatVle  to  do  so,  as  it  does  in 
this  case.  See  St  Louis  &  San  E^ncisco  R. 
Co.  V.  Keller,  supra,  and  cases  there  cited. 

[4]  But  it  is  contended  by  the  appellees 
that,  if  the  stipulation  for  notice  within  one 
day  is  not  reasonable,  appellants  were  re- 
quired to  give  notice  within  a  reasonable  time 
thereafter.  It  does  not  follow  that  because 
it  is  Unreasonable  under  the  circumstances 
to  enforce  the  contract  as  made  by  the  par- 
ties that  the  shipper  should  be  held  to  give 
the  notice  within  a  reasonable  time  after  dis- 
covering the  injury.  This  provision  is  purely 
one  of  contract  and  while  the  court  should 
refuse  to  enforce  a  contract  of  a  public  car- 
rier made  with  its  shipper  tliat  is  unreason- 
able, it  does  not  follow  that  the  shipper 
should  be  compelled  to  give  notice  other  than 
that  required  by  the  contract  To  do  this 
would  be  compelling  the  shipper  to  perform 
conditions  wliich  nether  t^  coBti&ct  nor  the 
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law  reanii«s.    The  oonrt  will  not  make  oan- 
tracts  for  the  parties. 

The  coart  tberefolre  erred  In  directins  a 
verdict  for  the  appellees,  so  the  Judgment  Is 
reversed,  and  the  oaose  remanded  far  a  new 
trlaL 


BOABD  OF  DIRECTOES  OF  ST.  PBAJTCIS 

LEVEE  DIST.  et  »1.  v.  WIIiIJFOIlD. 

(No.  184.) 

(Supreme  CJoqrt  of  Arkansas.     Oct  25.  191S. 

Separate  Opinion,   Nov.   8,   1915.) 

1.  IdETXBS  «s>34— Leveb  Boabd— DlBOBKnOH 
to  dcclabk  bxixaordinabx  kuxbaxmot— 
Statuts. 

Acts  1909,  p.  724,  g  6,  providing  that  It 
shall  be  nnlavful  for  the  board  of  directors  of 
the  St.  Franda  levee  district,  or  any  officer, 
member,  or  ageot  thereof,  to  pledge  or  deposit 
any  bond,  etc.,  issued  under  the  act  as  security 
for  the  payment  of  any  borrowed  money,  etc., 
or  to  appropriate  any  money  arMng  from  the 
sale  of  any  such  bond  to  any  use  other  than  as 
expressly  directed  by  the  act,  etc.,  also  provid- 
ed that  interest-bearing  certificates  of  indebted- 
ness of  the  board  or  district,  payable  to  bearer 
and  negotiable,  may  be  issued  in  cases  of  ex- 
traordinary emergency  for  levee  work,  not  to 
exceed  a  certain  amount  Beld  that,  since  the 
act  does  not  define  what  an  extraordinary  emer- 
gency is,  the  question  is  left  to  the  discretion  of 
the  board,  and  their  airtion  in  the  premises,  so 
long  as  it  is  not  arbitrary,  capricious,  or  frand- 
olent,  cannot  be  challenged. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent 
Dig.  f  19;    Dec.  Dig.  «=334.] 

2.  STATTJTES    ^=225%     —    CJONSTBUCIIOH     OF 

Acts  Relating  to  Sake  Sttbject. 

Where  the  Legislature  passed  two  acts  deal- 
ing with  the  powers  of  a  boiard  of  directors  of  a 
levee  district,  and  the  language  of  one  of  the 
acts  was  ambiguous,  to  determine  the  intention 
of  the  Legislature,  the  court  should  consider 
the  other  act  with  that  under  consideration. 

[Ed.    Mete.— For   other   cases,   see   Statutes, 
Cent  Dig.  t  304;  Dec.  Dig.  «S7225H-] 

8.  Lsvxn    «is>34— liKVKB    BOABP— POWM    IK 

EiowaENCT— Statutk. 

Acts  1909,  p.  724,  16,  reads:  "It  shall  be 
unlawful  for  the  •  •  »  board  of  directors  of 
the  St  Francis  levee  district  *  *  *  to  pledge 
or    deposit    any    bond    *    *    *    iasoed    under 

*  *  *  this  act,  as  security  of  the  payment  of 
any  borrowed  money,  •  •  ♦  or  to  appropri- 
ate •  *  •  any  money  arising  from  niJe  of 
any  suoh  bond  ♦  ♦  *  to  any  use  »  •  » 
other  than  as  herein  expressly  directed,  or  to  sell 
or     negotiate     any     such     bond    *    *    *    for 

*  *  *  less  than  par,  or  to  issue  any  interest- 
bearing  certificate  of  indebtedness  of  said  board 
or  district :  Provided,  that  interest-bearing  cer- 
tificates of  indebtedness  *  *  •  niay  be  is- 
sued in  cases  of  extraordinary  emergency  for 
levee  work  not  to  exceed  $21,0(X)  upon  a  two- 
thirds  vote  of  the  entire  membership  of  said 
board."  Acts  1909,  p.  717,  passed  on  the  .same 
day,  provided  for  a  bond  issue  of  $750,000  to  re- 
deem a  previous  bond  issue,  issued  to  complete 
the  levee  begun  by  the  directors  and  for  "baild- 
ittf,  repairing,  rebuilding,  raising,  and  main- 
taming  levees  within  the  district"  The  first, 
second,  third,  and  fourth  sections  and  the  first 
part  of  the  fifth  section  of  the  last-named  act 
authorized  another  bond  issue  of  $326,000  to 
pay  for  and  carry  out  the  provisions  of  all  con- 
tracts for  work  and  labor  "in  the  repairing, 
constructing,  and  maintaining  of  the  levee  m 
the  district  made  prior  to  March  1,  1009." 
Held  that,  nnder  the  statutes,  the  board  of  levee 
directors  had  power   to  issue  interest-bearing 


eertifieates  of  indebtedness  in  oases  of  extracndi- 
nary  emergency,  not  to  exceed  $21,000  in  any 
event,  and  that  when  such  amount  bad  been  is- 
sued the  power  of  the  board  was  at  an  end, 
since,  after  authorizing  bond  issqes  in  large 
amounts  to  provide  for  the  normal  construction 
and  maintenance  of  the  levee  of  the  district  the 
Legislature  undertook  to  provide  for  cases  of 
extraordiitary  emergency  arising  thereafter,  and 
limited  the  entire  amount  to  be  expended  in  all 
emergencies  to  $21,000. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  f  10 ;   Dec.  Dig.  «s»84.1 

Hart  and  Smith,  JJ.,  dissenting  in  part 

Appeal  from  Crittenden  Chancery  Coart; 
Cbas.  D.  Frierson,  Chancellor. 

Suit  by  J.  B.  WUUford  against  the  Board 
of  Directors  of  the  St  Francis  Levee  Dis- 
trict and  others.  Decree  for  plaintiff,  and 
defendants  appeal.  Affirmed  in  part  and  re- 
versed and  remanded  in  part,  with  directions. 

This  snlt  was  instituted  by  the  plalntifr, 
a  taxpayer  owning  lands  in  the  St.  Francis 
levee  district,  to  restrain  the  board  of  direc- 
tors from  issuing  certificates  of  Indebtedness 
amoimtlng  to  $95,070.  The  board  of  direc- 
tors, it  appears  from  the  pleadings,  passed 
resolutions  providing  for  the  issuance  of  cer- 
tificates of  Indebtedness  varying  in  aihonnts 
from  $16,000  to  $21,120  to  repair  and  con- 
struct the  levee  of  the  district  at  five  dif- 
ferent places  therein.  The  board  declared 
that  the  work  of  rq[>alring  and  constmctlng 
the  levee  at  each  of  the  places  named  was  an 
extraordinary  emergency,  and  directed  the 
oflicers  to  contract  for  the  wwk  and  to  sell 
interest-bearing  certificates  of  indebtedness 
to  pay  for  the  same.  These  five  separate  res- 
olutions were  passed  by  the  board  on  Sep- 
tember 9,  191S.  It  appears  that  during  the 
months  of  April  and  May,  1912  and  1913,  the 
board  of  directors  of  the  St  EYancis  levee 
district  had  already  declared  extraordinary 
emergencies  and  had  caused  to  be  issued  in- 
terest-bearing certificates  of  indebtedness 
amounting  to  the  sum  of  $21,000. 

The  chancellor  entered  a  decree  perpetual- 
ly enj<dnlng  the  board  of  directors  from  is- 
SDlng  and  selling  interest-bearing  certlflcatea 
of  Indebtedness  In  an  amount  exceeding  $21,- 
000  in  any  one  or  all  of  said  emergencies 
mentioned  in  said  resolntiona,  but  entered  a 
decree  authorizing  them  to  Issue  interest- 
bearing  certlflcatea  of  indebtedness  In  the 
sum  of  $21,000  to  cover  one  or  all  of  the 
emergencies  mentioned  in  the  resolutions. 
Both  parties  have  appealed.  The  facts  as 
set  forth  in  the  pleadings  were  undisputed. 

Section  5  of  Act  No.  287  of  the  Acts  of 
1909  provides  (Acts  1900,  p.  721): 

"It  shall  be  unlawful  for  the  said  board  of 
directors,  St  Francis  levee  district,  or  for  any 
officer,  member  or  agent  thereof,  to  pledge  or 
deposit  any  bond  or  coupon  issued  nnder  the 
provisions  of  this  act,  as  security  of  the  pay- 
ment of  any  borrowed  money  or  any  debt  or 
obligation  of  said  board  or  of  any  person,  firm 
or  corporation  whatever,  or  to  appropriate  or 
use  any  money  arising  from  the  sale  of  any  such 
bond  or  bonds  to  any  use  or  purpose  whatever 
other  than  as  herein  expressly  directed^  or  to 
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sen  or  negotiate  any  such  bond  or  bonds  for 
and  at  an  amount  or  price  less  than  par,  or  to 
issue  any  interest-bearing  certificate  of  indebt- 
edness of  said  board  or  district:  Provided,  that 
interest-bearing  certificates  of  indebtedness  of 
said  board  or  district  payable  to  bearer  and  ne- 
gotiable may  be  issued  in  cases  of  extraordinary 
emergency  for  levee  work  not  to  exceed  twenty- 
one  thousand  ($21,000)  dollars  upon  a  two- 
thirds  vote  of  the  entire  membership  of  said 
board.  And  the  St.  Francis  levee  board  shall 
not  enter  into  any  contract  for  levee  work  of 
any  kind  unless  the  board  has  or  will  have  from 
the  revenue  thereby  of  that  year  sufficient  mon- 
ey in  its  treasury  to  pay  for  such  work.  Any 
member,  officer  or  agent  of  said  board  of  direc- 
tors, St,  Francis  levee  district,  who  shall  violate 
any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  imprisoned  in  the  penitentiary 
for  not  leas  than  one  nor  more  than  five  years." 

B.  J.  Semmes,  of  Memphis,  Tenn.,  for  ap- 
pellants. It,  C.  Going,  of  Harrisbnrg,  for  ap- 
pellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
These  appeals  involve  the  construction  of 
the  above  section.  The  plaintiff,  on  his  ap- 
peal, contends  that  the  board  of  directors, 
under  the  above  section,  had  authority  to  Is- 
sue intferest-bearlng  certiflcates  of  Indebted- 
ness In  extraordinary  emergencies  in  an 
amount  not  exceeding  $21,000,  and  that  when 
such  certiflcates  were  Issued  in  that  amount 
during  the  years  1912  and  1913  the  power 
of  the  board  was  exhausted,  and  that,  there- 
fore, so  much  of  the  decree  of  the  chancellor 
as  authorized  the  issuing  of  interest-bearing 
certificates  of  indebtedness  in  the  amount  of 
$21,000,  pursuant  to  the  resolutions  of  the 
9th  of  September,  1915,  was  erroneous. 

The  defendants,  on  their  appeal,  contend 
that  the  chancellor  erred  In  not  holding  that 
the  board  had  authority  to  issue  interest- 
bearing  certiflcates  of  indebtedness  in  an 
amount  not  exceeding  $21,000  to  do  the  work 
contemplated  in  each  case,  where  the  board 
declared  that  an  emergency  had  arisen. 

[1  ]  The  act  does  not  define  what  an  extraor- 
dinary emergency  is.  That,  necessarily,  is 
left  to  the  discretion  of  the  board.  So  long 
as  the  t)oard  does  not  act  arbitrarily,  capri- 
ciously or  fraudulently,  their  conduct  in  de- 
claring extraordinary  emergencies  cannot  be 
challenged. 

[2,  3]  When  the  whole  act  is  considered,  it 
is  manifest  that  the  Legislature  did  not  in- 
tend by  the  section  undd:  review  to  grant 
the  board  of  directors  of  the  St  Francis 
levee  district  any  such  unlimited  power  as 
that  contended  for  by  defendants.  On  the 
contrary,  the  purpose  of  the  proviso,  as  we 
construe  the  act,  was  only  to  allow  the  board 
to  dedare  extraordinary  emergencies,  when 
any  should  arise,  and  to  issue  interest-bear- 
ing certiflcates  of  indebtedness  to  pay  for  the 
work  done  in  an  endeavor  to  meet  such  emer- 
gencies, to  the  amount  of  $21,000  and  no 
more. 

To  determine  the  intention  of  the  Legisla- 
ture, where  the  language  is  ambiguous,  the 
court  should  look  not  only  to  the  act  under 


consideration,  bat  may  consider  other  acts 
in  pari  materia.  The  Legislature  at  the 
same  session,  on  the  sam^  day  (Act  No.  236), 
had  provided  for  a  bond  issue  of  $750,000  for 
the  purpose  of  redeeming  a  previous  bond  is- 
sue in  that  sum,  which  bad  been  issued  "for 
the  purpose  of  completing  the  line  of  levee 
begun  by  the  board  of  directors  of  the  St. 
Francis  levee  district,"  and  for  "building, 
repairing,  rebuilding,  raising  and  maintaining 
levees  within  the  district"  See  Act  No.  55, 
Acts  of  1889.  The  flrst,  second,  third,  and 
fourth  sections  and  the  flrst  part  of  the  fifth 
section  of  the  act  now  under  oonsideration 
show  that  the  Legislature  bad  authorized 
another  bond  issue  of  $325,000,  the  proceeds 
of  which  were  "for  the  purpose  of  paying  for 
and  carrying  out  the  provisions  of  all  con- 
tracts for  work  and  labor  In  the  repairing, 
constructing  and  maintaining  of  the  levee  io 
said  district  made  prior  to  March  1,  1909." 

It  is  manifest  from  these  acts,  when  con- 
strued together,  that  the  Legislature  was 
treating  the  levee  or  levees  provided  for  la 
the  act  creating  the  St.  Francis  levee  district 
as  a  completed  project,  and  the  proceeds  of 
these  bond  issues  were  Intended  to  pay  for 
all  the  work  that  had  been  done  in  building, 
repairing,  constructing,  and  maintaining  soch 
levee  as  a  completed  whole  up  to  March  1, 
1909.  The  Le^slature  prohibited  the  St 
Francis  levee  board  from  expending  the  mon- 
ey raised  by  these  bond  issues  for  any  other 
purpose  than  that  declared  in  these  acts. 
Then,  after  authorizing  the  bond  issues  in 
these  large  amounts  and  the  expenditure  of 
the  money  raised  by  such  issues  in  building, 
repairing,  constructing,  and  maintaining  the 
levee  of  the  district,  and  limiting  the  amount 
of  money  thus  raised  for  the  purposes  therein 
named,  the  Legislature,  in  the  section  under 
review,  undertook  to  provide  for  cases  of 
extraordinary  emergency  that  might  arise 
thereafter,  and  limited  the  entire  amount  to 
be  expended  In  these  emergencies  to  the  sum 
of  $21,000.  It  is  the  same,  in  effect,  as  if  the 
Legislature  had  said : 

"For  extraordinary  emergencies  the  board 
may  issue  interest-bearing  certificates  of  indebt- 
edness not  to  exceed  the  sum  of  $21,000." 

The  language  of  the  whole  act  shows  that 
the  Legislature  had  in  mind  to  place  a  def- 
inite limit  as  to  the  amount  that  the  board 
might  expend  tn  extraordinary  emergencies. 
The  Legislature  doubtless  concluded  that  aft- 
er the  expenditure  of  the  large  sums  of  mon- 
ey that  had  been  previously  authorized  for 
levee  purposes,  and  the  completion  of  the 
work  contemplated  by  the  money  raised  by 
these  bond  issues,  it  would  not  be  necessar.r 
in  the  immediate  future  to  expend  any  very 
large  sums,  and  that  the  exi)enditure  of  any 
further  sums  should  not  be  allowed,  except 
in  cases  of  extraordinary  emergency,  and 
then  only  to  the  extent  of  $21,000,  for  all 
emergencies  that  might  arise. 

The  board  derived  its  power  in  the  matter 
of  issuing  bonds  or  interest-bearing  certlfi- 
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cates  nt  tndebteditess  from  tiie  IieKisleture,  i 
and,  altbongh  tbe  board  of  directors,  as  an 
agent  of  tbe  state,  was  charged  by  the  Legis- 
lature with  tbe  performance  of  certain  du- 
ties, to  wit,  the  buUdlng,  repairing,  main- 
taining, etc,  of  the  levee  within  the  district, 
yet  this  board,  under  the  act,  has  no  power 
to  issue  bonds  or  Interest-bearing  certificates 
of  indebtedness  and  to  raise  and  expend  the 
money  derived  therefrom,  except  as  therein 
expressly  provided.  While  tbe  language  of 
the  act,  to  wit,  "in  cases  of  extraordinary 
emergency,"  indicates  that  there  may  be  more 
than  one  case  of  extraordinary  emergency, 
yet  this  language  does  not  denote  that  In  each 
ease  tbe  sum  of  $21,000  may  be  exi>ended. 
On  tbe  contrary,  the  plain  language  Indi- 
cates that  tbe  sum  of  $21,000  is  the  maximum 
amount  for  which  interest-bearing  certificates 
of  indebtedness  can  be  Issued. 

The  severe  penalty  which  the  Iieglslature 
imposed  for  a  violation  of  the  provisions  of 
section  6  shows  an  Intention  that  these  pro- 
visions, concerning  tbe  issuance  of  interest- 
hearing  certificates  of  indebtedness,  should 
be  restrictions  upon  the  power  of  the  board  of 
directors  to  expend  money  in  cases  of  extraor- 
dinary emergency,  and  that  they  should  not 
go  beyond  the  amount  designated  in  the  act 

It  follows  that  so  much  of  the  decree  as 
perpetually  enjoined  tbe  defendants  from  is- 
sotng  certificates  ot  indebtedness  in  an 
amount  exceeding  the  sum  of  $21,000  is  cor- 
rect, and  it  is  affirmed.  That  part  of  tbe 
decree,  however,  which  permits  the  Issuance 
of  interest-bearing  certificates  of  Indebted- 
ness not  exceeding  $21,000  in  pursuance  of 
tbe  resolutions  of  the  board  passed  Septem- 
ber 9,  1915,  is  erroneons,  because  the  plead- 
ings show  that  tbe  board  had,  on  a  former 
occasion,  since  the  passage  of  tbe  present  act, 
issued  interest-bearing  certificates  of  indebt- 
edness in  an  amount  equal  to  that  sum.  That 
part  of  the  decree,  therefore,  permitting  the 
further  issuance  of  Interest-bearing  certifi- 
cates of  Indebtedness  will  be  reversed  and 
remanded,  with  directions  to  perpetually  en- 
join and  restrain  defendants  from  the  issu- 
ance of  further  interest-bearing  certificates 
of  indebtedness. 

HABT  and  SMITH,  JX,  concur  in  part 
and  dissent  in  part 

Separate  Opinion. 

SMITH,  J.  We  agree  with  the  chancellor 
tliat  tbe  act  contemplated  that  more  than 
one  emergency  might  arise,  but  that  not 
more  tban  one  could  arise  or  exist  at  any 
given  time.  However,  we  do  not  agree  that 
tbe  enlargement  work  covered  by  tbe  res- 
olutions of  tbe  board  was  such  an  emergency 
as  was  contemplated  by  the  Legislature.  The 
purpose  of  this  enlargement  work  was  to 
bring  tbe  levee  more  nearly  to  the  final  stand- 
ard adopted  as  being  necessary  for  the  pro- 
tection of  the  lands  of  the  district.    This  en- 


largement work'  Is  not  an  extraordinary 
emergency.  It  is  necessary  work,  of  course, 
but  work  the  necessity  for  which  has  existed 
since  the  building  of  tbe  levee  was  begun; 
and  such  necessity  will  continue  until  tbe 
final  standard  of  perfection  and  safety  has 
been  reached.  But  we  think  this  necessity 
does  not  constitute  an  extraordinary  emer- 
gency within  tbe  meaning  of  the  act,  and  for 
this  reason  we  concur  in  the  conclusion  an- 
nounced by  tbe  court. 

HABT,  J.,  concurs. 


WARD  y.  NTJTT  et  al.     (No.  180.) 
(Supreme  Court  of  Arkansas.     Oct  25,  1016.) 

1.  PbinoipaI/  awd  Subett  «S9106  —  Dis- 
CHABOB  OF  SuBKTY— Extension  of  Time  fob 
Payment. 

An  agreement,  upon  a  valid  conaicleration, 
by  a  creditor,  without  the  consent  of  the  sure- 
ty, not  to  sue  the  principal  debtor  for  a  stated 
time,  discharges  the  surety. 

[Ed.  Note. — l!\>r  other  cases,  see  Principal  and 
Surety,  Oent  Dig,  H  2U,  212 ;  Dec.  Dig.  «=> 
106.] 

2.  PanroiPAi.   and    Surety   iS=>108  —   Dis- 

CHABQE— ALTEBATION   OF  CX)JfTRACT— EXTEN- 
SION OF  Time  fob  Payment. 

Where  a  note  was  past  due  when  the  inter- 
est thereon  was  paid  by  the  maker,  who  agreed 
with  the  payee  at  the  time  for  an  extension  of 
time  for  payment  of  the  note,  such  extension 
did  not  operate  to  discharge  the  maker's  surety, 
since  the  payment  of  a  debt  at  the  time  or  after 
it  becomes  due  is  not  a  sufficient  consideration 
to  support  the  creditor's  agreement  for  forbear- 
ance, while  an  agreement  to  extend  the  time  for 
payment  which  will  discharge  a  surety  must  be 
valid  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ||  213-218;  Dec.  Dig.  «=> 
10^.] 

3.  Pbincipai,  and  Subety  ®=3l04  —  Dis- 
chabqe — Altebation  of  Contbact— Exten- 
sion of  Time  fob  Payment  —  Pbiob  Con- 
sent. 

Where  a  note  contained  an  express  stipula- 
tion that  the  parties  consented  that  the  time  of 
payment  might  be  extended  without  notice,  a 
subsequent  extension  did  not  discharge  the  mak- 
er's surety  on  such  note. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  186-190,  193-105.  197- 
200;    Dec.  Dig.  <S=>104.] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  Jeff.  T^  Cowling,  Judge. 

Action  by  J.  F.  Ward  against  S.  L.  Nutt 
and  othcra  Judgment  for  the  named  defend- 
ant, and  plaintlfF  appeals.  Judgment  set 
uBide,  and  judgment  entered  for  plaintiff. 

W.  O.  Rodgers,  of  Nashville,  for  appellant. 

Mcculloch,  O.  J.  This  is  an  action  In- 
stituted before  a  justice  of  the  peace  by  ap- 
pellant to  recover  the  amount  of  two  promis- 
sory notes  executed  by  8.  I*  Nutt  the  ap 
pellee,  and   other  Joint   makers.     Appellee 
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Nutt  aiH)eaIed  to  the  circuit  court,  and  a 
trial  In  that  court  resulted  In  his  favor. 

On  the  face  of  tbe  notes  appellee  appears 
to  be  a  Joint  maker,  but  the  undisputed  proof 
establishes  the  fact  that  he  was  merely  a 
surety.  One  of  the  notes  is  for  the  sum  of 
1200,  bearing  date  April  2,  1914,  and  due  and 
payable  7  months  after  date,  with  Interest 
from  date  ontll  paid.  The  other  note  is  for 
$142.80,  with  a  credit  of  $17.50,  and  la  dated 
June  3,  1914,  and  due  dnd  payable  6  months 
after  date,  with  Interest  from  date  until 
paid.  The  last-mentioned  note  also  contains 
the  following  stipulation: 

"The  makers,  Hureties,  indorsers,  and  guaran- 
tors  of  this  note  severally  waive  presentment  for 
payment,  notice  of  nonpayment,  protest,  notice 
of  protest,  and  diligence  in  bringing  suit  against 
any  party  thereto,  aitd  content  that  tht  tame  of 
paument  may  be  eaiended  Mnthout  notice  there- 

Tbe  only  defense  Interposed  la  that  appel- 
lant entered  into  an  agreement  with  one  Ken- 
nedy, who  was  also  one  of  the  makers  of 
the  notes,  for  an  extension  of  the  times  of 
payment.  The  testimony  of  Kennedy,  which 
the  verdict  shows  that  tha  Jury  accredited,  la 
that  a  few  days  before  the  last  note  became 
due  he  paid  the  interest  on  each  of  the  notes 
to  appellant,  and  that  the  latter  agreed  to 
extend  the  time  for  payment  on  each  ot  th^ 
notes  for  12  months.  It  will  be  seen  from 
the  above  recitals  of  facts  that  the  last  note 
became  due  and  payable  on  December  3, 1914, 
and  the  first  note  on  Kovbmber  2d,  so  it  is 
evident  that  at  the  time  Kennedy  says  that 
he  paid  the  Interest,  and  that  the  alleged  ex- 
tension of  time  was  agreed  to  by  appellant, 
the  first  note  was  nearly  a  month  past  due. 

[1, 2]  Tbe  law  on  the  subject,  as  laid  down 
by  this  court,  is  as  follows: 

"An  agreement  upon  a  valid  consideration  by 
a  creditor  without  the  consent  of  the  surety, 
not  to  sue  the  principal  debtor  for  a  stated  t\me, 
discharges  the  surety.  Such  an  agreement  ties 
up  the  liands  of  the  creditor,  because,  if  he 
breaks  it,  he  may  be  sued  for  damages.  •  *  * 
But  the  payment  of  part  of  a  debt  by  the  princi- 
pal, at  the  time  or  after  it  l>ecomes  due,  is  not  a 
sufficient  consideration  to  support  an  agreement 
for  forbearance ;   and  an  agreement  for  forbear- 


aace^  founded  npoii  sftch  eonsidetatfon,  evea 
though  carried  out  by  the  creditor,  wiU  not  dis- 
charge the  surety.  In  such  cases,  no  beneiSt  is 
received  by  the  creditor  but  what  he  was  enti- 
tled to  under  the  original  contract,  and  the  debt- 
or has  parted  with  nothing  but  what  be  was 
already  bound  to  pay."  Thompson  y.  Bobinson. 
34  Ark.  44. 

In  Vestal  t.  Knight,  54  Ark.  97,  IB  S.  W. 
17,  It  was  held  that  payment  of  Interest  on 
a  note  in  advance  la  sufficient  oonsideratlon 
to  rapport  a  contract  for  the  extension  of 
the  time  of  payment,  and  that  an  agreement 
of  the  creditor  with  the  principal  for  an  ex- 
tension of  time  baaed  htmn  aiieb  comiden- 
tlon  discharges  the  surety. 

[>]  The  intei«st  on  the  first  note  was  past 
due  when  It  was  paid,  as  claimed  by  Ken- 
nedy. Therefore,  according  to  the  well-set- 
tled principles  already  announced,  there  was 
no  consideration  for  an  extension  of  the  time 
of  payment  of  that  note.  The  other  note  con- 
tained an  express  stlpaiatloa  to  the  effect 
that  the  parties  "consent  that  the  time  of 
payment  may  be  extended  without  notice 
thereof."  That  stipalatlon  Is  not  susceptible 
to  any  other  Interpretation  than  that  all  of 
the  parties  to  the  note  consented  to  uy 
agreement  of  extension  which  might  there- 
after be  made.  It  means  that,  if  it  means 
anything  at  all ;  and  alnca  appellee  expressly 
consented  in  advance  to  an  extensicMi  of  time, 
his  rights  are  not  affected  by  the  alleged 
agreement  of  appellant  to  extend  the  time. 

The  verdict  was  therefore  erroneous,  ac- 
cording to  the  testimony  adduced  by  appel- 
lee. According  to  the  nmlispated  testlmoDy 
In  the  case,  there  being  no  other  defense  of- 
fered, except  that  referred  to  above,  appel- 
lant  Is  entitled  to  a  judgment  tor  the  amonnt 
of  each  of  the  notes  (less  the  credit  of  $17.60 
Indorsed  on  the  second  note),  with  interest 
from  maturity.  Appellant  denied  that  the 
Interest  Was  paid  at  all,  but  the  verdict  of 
the  jury  settles  that  Issue  against  him. 

The  judgment  in  appellee's  favor  will 
therefore  be  set  aside,  and  judgment  will  be 
entered  here  in  favor  of  appellant  for  the 
amounts  due  on  the  notes  as  above  indicat- 
ed.   It  la  BO  ordered. 
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WILKBRSON  et  aL  V.  STASNEY  &  HOLUB. 

(No.   5578.) 

(Conrt  fit  Civil  Appeals  of  Texas.     Axistiii. 

Oct  13, 1915.) 

Appeai,  abd  Ebbob  «=>282— RUSEBVATIOn  OT 
GROTJITDB   <W  RETDSW  —  HoTIOIf   FOB   Nkw 

Tbiai> 

Under  District  conrt  rule  71a  (145  S'.  W. 
vii),  providing  that  a  motion  for  a  new  trial 
Bhall  be  filed  in  all  cases  where  parties  de- 
sire to  appeal  from  a  judgment  or  soe  out  a 
writ  of  error  unless  the  error  complained  of  is 
fundamental,  except  in  such  cases  as  the  stat- 
ute does  not  require  a  motion  for  a  new  trial, 
and  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1612,  providing  that  appellant  or  plaintltf  in  er- 
ror shall  file  with  the  clerk  of  the  court  below 
all  assigxunents  of  error,  provided  that,  where 
a  motion  for  a  new  trial  has  been  filed,  the  as- 
signments therein  shall  constitute  the  assign- 
ments of  error,  and  need  not  be  repeated,  and 
article  1991,  providing;  that  it  shall  be  sufficient 
for  the  party  excepting  to  the  conclusions  of 
law  or  judgment  of  the  court  to  cause  it  to  be 
noted  on  the  record  in  the  judgment  entered 
that  be  excepts  thereto,  and  that  such  a  par- 
ty may  appeal  or  take  a  writ  of  error  without  a 
statement  of  facts  or  further  exceptions  in  the 
transcript,  a  party  may  appeal  and  file  assign- 
ments of  error  without  a  motion  for  a  new  trial 
where  a  case  has  been  tried  by  the  court  with- 
out a  jury  and  conclusions  of  fact  and  law  fil- 
ed, and  the  judgment  has  been  duly  excepted  to. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1662-1665 ;  Dec.  IMg.  «=» 
282.] 

Appeal  from  WUllamson  County  C^ourt; 
Blchard  Crltz,  Judge. 

Action  between  A.  £.  Wilkeraon  and  oth.- 
ers  and  Stasney  &  Holub.  From  the  judg- 
ment, Wilkerson  and  others  appeal  On  mo- 
tion to  strike  out  the  assignments  of  error. 
Motion  overruled. 

W.  A.  Barlow,  of  Taylor,  fbr  the  motion. 

RIOB,  J.  This  case  was  tried  before  tbe 
conrt  without  a  jury,  and  judgment  render- 
ed therein  against  appeltents  on  the  12th  day 
of  April,  1916,  from  wblc^h  judgment  they 
have  perfMted  this  appeal.  Appellees  have 
filed  their  motion  to  strike  out  the  assign- 
ments of  error  herein  filed  on  behalf  of  ap- 
pellants, on  the  ground  that  no  motion  for 
new  trial  was  made  In  the  court  below,  pred- 
icating their  right  so  to  do  on  district  court 
rule  71a  (14S  8.  W.  vil),  which  reads  as  fol- 
lows: 

"A  motion  for  new  trial  shall  be  filed  in  all 
cases  where  parties  desire  to  appeal  from  tbe 
judgment  of  the  trial  court,  or  sue  out  a  writ 
of  error  in  the  cause,  unless  the  error  complained 
of  is  fundamental,  except  in  such  cases  as  the 
statute  does  not  require  a  motion  for  a  new 
triaL" 

If  in:  certain  cases  the  statute  doeis  not  re- 
quire a  motion  for  new  trial  to  be  filed  tn 
the  conrt  below  as  a  prerequisite  for  an  ap- 
Ileal,  and  this  case  falls  within  that  class, 
then  appellees'  Insistence  is  not  well  taken. 

Appellants  contend  that  In  all  cases  tried 
btfore  the  court  Without  a  Jury,  where  the 
Judgment  rendered  Is  excepted'  to,  and  Con- 


clnslonB  of  fact  and  law  are  filed,  th6  appel- 
lant has  the  right  to  appeal  without  filing  a 
motion  for  a  new  trlaL  We  think  this  posi- 
tion Is  well  taken.  By  article  1612,  Vernon's 
Sayles*  Rev.  OIy;  St,  the  appellant  is  re- 
quired to  file  with  tbe  clerk  of  the  court  be- 
low his  assignments  of  error  upon  whl<&  be 
relies  for  a  reversal,  before  he  takes  out 
the  transcript,  provided  that,  where  a  motion 
for  new  trial  has  been  filed,  the  assignments 
therein  shall  constitute  the  assignments  of 
error,  and  need  not  be  repeated  by  the  fil- 
ing of  assignments ;  thus  contemplating  that 
In  some  cases  such  assignments  might  be 
filed  In  the  court  below  without  filing  a  mo- 
tion for  new  trial.  Article  1991,  Id.,  reads 
thus: 

"It  shall  be  sufficient  for  the  party,  ezcepting 
to  the  conclusions  of  law  or  judgment  of  the 
court,  to  cause  it  to  be  noted  on  tbe  record  in 
the  judgment  entry  that  he  excepts  thereto ;  and 
such  party  may  thereupon  take  his  appeal  or 
writ  of  error  without  a  statement  of  facts  or 
further  exceptions  in  the  transcript;  Imt  the 
transcript  shall  in  such  cases  contain  the  special 
verdict  or  conclusions  of  law  and  fact  afore- 
said, and  the'  judgment  rendered  thereon." 

These  two  statutes  have  been  construed  by 
several  of  the  Courts  of  Civil  Appeals  as  al- 
lowing the  right  of  appeal  on  the  part  of  the 
appellant,  in  the  absence  of  a  motion  for  a 
new  trial,  where,  as  In  the  Instant  case,  the 
trial  was  before  the  court  without  a  Jury, 
and  conclusions  of  fact  and  law  had  been  fil- 
ed which  were  duly  excepted  to,  as  required 
by  statute.  See  American,  Rio  Grande  Land 
&  Irrigation  Co.  v.  Mercedes  Plantation  Co., 
166  S.  W.  286;  Pollard  v.  Allen  &  Sims,  171 
S.  W.  302;  Gomellus  v.  Harris,  16B  8.  W. 
346;  Gooney  v.  Dandridge,  168  8.  W.  177, 
178;  Moore  v.  Rabb,  159  S.  W.  86;  Dees 
V.  Thoftipaon,  166  S.  W.  66;  Comiuonwealth 
Bonding  &  Cftsnalty  Co.  t.  Cator,  175  S.  W. 
1074.  In  Dees  ▼.  Thompson,  supra,  it  is 
held  that  Acts  83d  Leg.  c.  136  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1612),  mak- 
ing assignments  of  error  In  motions  for 
new  trial  the  assignments  on  appeal,  did  not 
change  the  rule  that  no  motion  for  new 
trial  need  be  filed  in  cases  tried  by  the  court 
without  a  Jury,  in  which  findings  of  fact  and 
conclusions  of  law  were  filed  and  excepted 
to.  The  only  case  cited  by  appellees  sus- 
taining their  contention  is  that  of  Head  v. 
Altman,  159  S.  W.  136,  which  is  in  conflict 
with  the  cases  above  cited,  In  which  Mr. 
Justice  Connor,  In  support  of  his  views,  dtes 
Davidson  v.  Patton,  149  8.  W.  757,  Nunn 
V.  Veal,  149  8.  W.  758,  aud  Murphy  v. 
Earl,  150  S.  W,  486,  the  first  two  of  which 
were  decided  by  the  Court  of  Civil  Ap- 
peals of  ^e  ^marillo  District,  and  the 
last  by  the  El  Paso  court  Ih  Nunn  v. 
Veal  and  Murphy  v.  Earl  there  w*re  Jury 
trials,  and  In  Davidson  V.  Fatten  the  record 
does  not  disclose  whether  tried  by  the  court 
or  with  a  Jury;  but  said  courts  have  since 
said  time  reversed  tfiefr  holdtngs  in  this  re- 
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spect.  See  Dees  v.  Tbompson,  supra,  and 
other  cases  above  cited. 

Prior  to  the  promnlgation  of  the  rale  relied 
upon  and  Courts  of  Civil  Appeals  rules  Nos. 
23  and  24  (142  S.  W.  xil)  the  Supreme  Court 
of  this  state  and  the  Courts  of  Civil  Appeals 
uniformly  held  that  a  party  ai^>ealing  from 
a  Judgment  by  the  court  without  a  jury  bad 
the  right  to  appeal  without  filing  a  motion 
for  a  new  triaL  Bell  County  v.  Alexander, 
22  Tex.  357,  73  Am.  Dec.  2G8,  Luther  v. 
Western  Union  Tel.  Co.,  26  Tex.  Civ.  App. 
31,  60  S.  W.  1029,  and  Greer  t.  Featherston, 
95  Tex.  654,  69  S.  W.  69. 

Mr.  Justice  Brown,  in  the  case  of  M.,  K.  & 
T.  By.  Co.  V.  Beasley,  155  S.  W.  183  et  seq., 
In  passing  upon  a  somewhat  similar  question 
to  the  one  here  involved,  held  that  the  Su- 
preme Court  could  not  by  rule  set  aside  a 
statute,  and  that  the  rules  of  court  must  be 
so  construed  as  to  harmonize  with  the  arti- 
cles of  the  Bevised  Statutes,  and  with  the 
former  decisions  of  that  court.  We  there- 
fore have  no  hesitation  in  holding  that  the 
rules  relied  upon  by  appellees  will  not  war- 
rant us  in  sustaining  their  contention;  but, 
on  the  contrary,  we  hold  that,  where  the  case 
has  been  tried  before  the  court  without  a  Ju- 
ry, and  conclusions  of  fact  and  law  have 
been  filed  by  the  trial  court,  and  the  Judg- 
ment duly  excepted  to,  as  in  the  instant  case, 
that  the  appellant  has  the  right  to  appeal 
and  file  assignments  of  error  without  a  mo- 
tion for  a  new  trial,  and  therefore  we  over- 
rule appellees'  motion  to  strike  out  appel- 
'  lants'  assignments  of  error. 

Motion  overruled. 


MOODY  V.  BONHAM  et  al     (No.  650a) 

(Court  of  CHvil  Appeals  of  Tetas.     Austin. 

Oct.  IS,  1915.) 

Appeal  from  District  Court,  Freestone 
County;   H.  B.  Davlss,  Judge. 

On  motion  for  additional  findings  of  fact 
Findings  made. 

For  opinion,  see  178  S.  W.  1020. 

Anderson  &  Moses,  of  Fairfield,  for  appel- 
lant. M.  li.  Bonham,  of  Anderson,  S.  C,  W. 
W.  Ballew,  of  Coralcana,  and  T.  H.  Bonner 
and  Boyd,  Bell  &  Fryer,  all  of  Fairfield,  for 
appellees. 

Additional  Findings  of  Fact  on  Motion  for 
Same. 

JENKINS,  J.  The  appellant  having  com- 
plained that  our  findings  of  fact  herein  are 
not  suflldently  full,  we  make  the  following 
additional  findings  of  fact: 

I.  James  B.  Bonham  was  killed  at  the 
Alamo  in  1836. 

II.  The  record  In  this  case  indicates  that 
his  estate  was  administered  upon  and  his 
land  was  partitioned  among  bis  heirs,  from 
which  we  Infer  that  his  headright  certificate 


was  located  and  patented.  When  and  where 
this  adnilnl8tratl(Mi  was  had  the  record  does 
not  disclose. 

III.  On  August  13,  1859,  M.  M.  Bonham, 
acting  for  himself  and  the  other  heirs  of 
James  B.  Bonham,  through  his  attorney, 
James  C.  Walker,  petitioned  the  Court  of 
Claims  to  issue  to  said  heirs  the  donation 
certificate  to  which  they  were  entitled  as 
such  heirs. 

IV.  On  October  15,  1859,  said  certificate 
No.  37  was  issued  to  said  heirs. 

V.  M.  M.  Bonham  filed  his  petition  to  the 
probate  court  of  jtl-eestone  county  to  the  Sep- 
tember term,  1859,  of  said  court,  to  be  ap- 
pointed administrator  of  the  estate  of  James 
B.  Bonham.  This  petition  was  signed  by 
"Walker  &  Bradley,  Attys.,  per  L.  D.  Brad- 
ley." 

VI.  At  the  October  term,  1859,  of  said 
court,  letters  of  administration  were  issued 
to  said  M.  M.  Bonham. 

VII.  September  term,  1860,  M.  M.  Bonham 
filed  a  petition  for  the  sale  of  said  certificate, 
alleging  claims  against  said  estate,  aggregat- 
ing $453.76,  of  which  $198.56  was  alleged  to 
be  due  said  M.  M.  Bonham.  This  petition 
was  signed  by  Walker  &  Bradley,  Attorneys. 

Vm.  On  September  24,  1860,  said  probate 
court  ordered  M.  M.  Bonham  to  sell  said  cer- 
tificate to  the  highest  bidder  for  cash. 

IX.  At  the  November  term,  1860,  said  ad- 
ministrator reported  that  he  bad  sold  said 
certificate,  as  ordered  by  the  court,  to  L.  D. 
Bradley  at  41  cents  per  acre. 

X.  On  November  6,  1860,  M.  M.  Bonham, 
administrator,  deeded  said  certificate  to  U 
D.  Bradley.  This  deed  was  recorded  Ma;  5, 
1882. 

XI.  At  the  December  term,  1860,  of  said 
court,  said  sale  was  approved. 

XII.  On  September  9,  1861,  S.  C.  Simmons, 
B.  Steele,  and  I*  D.  Bradley  entered  Into  a 
written  agreement  with  each  other,  which  re- 
cited among  other  things: 

"That  heretofore,  in  the  year  1860,  the  said 
parties  entered  into  a  copartnership  for  the  pur- 
pose of  pnrchnsing  and  locating  land  certifi- 
cates, under  which  copartnership  they  have  pur- 
chased and  located  the  following  certificates." 

Among  others  is  mentioned: 

"463%  acres  by  virtue  of  James  B.  Bonham's 
donation  certificate  No.  87  for  640  acres;  180^ 
acres  by  virtue  of  James  B.  Bonham's  donation 
certificate  No.  37." 

This  agreement  further  states  that  said 
Bonham  certificate  had  been  paid  for  by  U  D. 
Bradley,  and  that  other  certificates  thereia 
mentioned  had  been  paid  for  by  the  other 
parties,  but  that  they  were  to  pay  the  same 
amount  and  be  equal  partners  in  said  lands. 

XIII.  On  May  30,  1862,  the  land  in  con- 
troversy was  patented  to  the  heirs  of  James 
B.  Bonham  by  virtue  of  said  donation  cer- 
tificate. 

XIV.  The  parties  hereto  filed  a  written 
agreement,  as  shown  by  our  original  flndlogs 
of  fact  herein. 
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NATIONAL  LIVE  STOCK  INS.  C30.  t. 
GOMILLION.     (No.  5482.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 
Oct.  13,  1915.) 

Ooinrrs  i$s»247  —  Appeixate  J'ttbisdicitor  — 

CEBTincATioN — Wbit  or  Bbbob  Gk&htabia. 

l^e  Court  of  Civil  Appeals  will  not  certify 

a  case  to  the  Supreme  Court,  where  that  court 

has  jurisdiction  .to  grant  a  writ  of  error. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 

Dig.  H  487,  749,  751-754,  757,  759,  76(i,  762- 

764;    Dec.  Dig.  «=>247.) 

Appeal  from  Oaldwell  County  Court;    X 
T.  Ellis,  Judge. 
On  motion  for  lebearing.    Overruled. 
Tor  former  opinion,  see  178  S.  W.  1050. 

E.  B.  Coopwood  and  Nye  H.  Clark,  both  of 
Lockhart,  for  appellant  O.  Ellis,  Jr.,  S.  E. 
Graves,  and  T.  B.  Monroe,  all  of  Lockhart, 
for  appellea 

JENKINS,  J.  In  onr  original  oirinion 
herein  we  held  that  article  4951,  R.  S.  (ar- 
tide  3096eee,  c.  69,  Acts  28th  Leg.),  was 
constitutional.  A  careful  examination  of  the 
able  brief  and  argument  of  appellant  herein 
on  its  motion  for  a  rebearing  has  not  chang- 
ed our  views  as  to  this. 

Appellant  vigorously  assails  onr  opinion 
herein,  wherein  we  held  that  appellant  was 
not  in  a  position  to  attack  the  constitutional- 
ity of  the  enactments  of  the  Legislature  reg- 
ulating the  admission  of  foreign  corpora- 
tions to  do  business  In  this  state  for  the  rea- 
son that  in  accepting  such  permit  it  agreed 
to  be  bound  by  such  enactments.  Article 
4972  makes  the  provisions  of  title  71,  R.  S., 
conditions  precedent  upon  which  foreign  in- 
surance companies  shall  be  permitted  to  do 
business  in  this  state,  and  provides  that 
such  comijanies  by  doing  business  in  this 
state  "shall  be  held  to  have  assented  there- 
to^" The  law  is  a  part  of  every  contract 
Under  the  law  of  tlila  state  when  a  foreign 
1n.surance  corporation  obtains  a  permit  to  do 
business  in  this  state,  every  provision  of  tl-, 
tie  71  of  the  Revised  Statutes,  in  so  far  as' 
applicable  to  its  line  of  business,  becomes 
a  part  of  its  contract  to  do  business  in  this 
state.  Having  accepted  said  provisions  and 
agreed  to  be  bound  thereby,  it  will  not,  after 
doing  business  under  such  i)ermlt  (and  with- 
out, which  it  could  not  have  any  business  in 
this  state),  be  heard  to  question  the  validity 
of  sncfa  provisi(»i& 

Such  we  understand  to  be  the  effect  of  the 
decision  of  the  Supreme  Court  of  the  United 
States  In  Waters-Pierce  OU  Co.  v.  State  of 
Texas,  177  U.  S.  28,  20  Sup.  Ct  518,  44  L.  Ed. 
((57.  In  that  case  it  was  contended  by  appel- 
lant that  the  statute  of  Texas  was  unconsti- 
tutional, in  that  it  took  away  "the  property 
and  liberty  assured  by  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United 
States,"  and  made  "many  discriminations  be- 


tween persons  and  classes  of  persons."    To 
this  the  court  replied: 

"The  plaintiff  in  error  is  a  foreign  corpora- 
tion, and  what  right  of  contract  has  it  in  the 
state  of  Texas?  This  is  the  only  inquiry,  and 
it  cannot  find  an  answer  in  the  rights  of  natural 
persons.  It  can  only  find  an  answer  in  the 
rights  of  corporations  and  the  powers  of  the 
state  over  them.  What  those  rights  are  and 
what  that  power  is  has  often  been  declared  by 
this  court. 

The  court  quotes  with  approval  from  Paul 
V.  Virginia,  8  Walt  168,  19  L.  Bd.  357,  as 
follows: 

"Having  no  absolute  right  of  recognition  in 
other  states,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that 
such  assent  may  be  granted  upon  such  terms 
and  conditions  as  those  states  may  see  proper  to 
impose.  They  may  exclude  the  foreign  corpora- 
tion entirely.  •  •  •  The  whole  matter  rests 
in  their  discretion." 

As  a  conclusion  of  this  whole  matter  the 
court  said: 

"The  statute  of  1889  (which  was  assailed  as 
being  unconstitutional),  therefore,  was  a  con- 
dition upon  the  plaintiff  in  error  within  the 
power  of  the  state  to  impose,  and  tohatever  ita 
limHationa  were  upon  the  power  of  oontractinff, 
whatever  its  ditcriminationt  were,  they  became 
condilions  of  the  permit  and  were  aooepted 
with  it."    (Italics  ours.) 

It  will  be  observed  that  article  4951,  R.  S., 
does  not  discriminate  between  foreign  and 
domestic  insurance  companies.  This  is  a 
suit  to  recover  on  an  insurance  contract, 
and  the  appellant  seeks  to  read  into  that  con- 
tract questions  and  answers  in  the  applica- 
tion for  the  policy,  when  under  the  provi- 
sions of  title  71,  R.  S.,  hereinbefore  referred 
to,  such  questions  and  answers  did  not  be- 
come a  part  of  such  policy,  for  the  reason 
that  a  copy  thereof  did  not  accompany  said 
policy. 

For  the  reasons  stated  In  our  original  opin- 
ion herein,  we  overrule  appellant's  conten- 
tion that  appellee  was  not  entitled  to  a  Judg- 
ment for  the  penalty  and  attorney's  fees  re- 
covered. 

For  the  reasons  stated  herein,  appellant's 
motion  for  a  rehearing  is  overruled. 

The  Supreme  C!Ourt  has  Jurisdiction  to 
grant  a  writ  of  error  in  this  case,  for  which 
reason  the  motion  to  certify  is  also  overrul- 
ed. Jones  T.  Lopez,  172  S.  W.  992,  993;  Day 
V.  Mercer,  175  S.  W.  766. 

Motion  overruled. 


WICHITA   VALLEY    RY.   00.   ▼.    SOMBR- 
VILLB  et  aL     (No.  806.) 

(Omrt  of  Civil  Appeals  of  Texas.     Amarillo. 
Oct  16,  1915.     On  Motion  for  Re- 
hearing, Nov.  6,  1915.)  ^ 

1.  Wiixs  «=s>792— Election— Questions  fob 

JUBT. 

A  husband  at  the  time  of  his  death  owned 
two  lots  with  a  hotel  thereon,  constituting  com- 
munity proper^,  on  which  he  and  his  wife  had 
been  living.  His  will  gave  the  property  to  a 
con,  subject  to  the  payment  of  rent  to  the 
widow  for  life,  and  also  gave  the  widow  aU  of 
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the  furniture.  Tlie  son  had  been  Uving  with 
his  father  and  mother  as  one  of  the  faroily, 
and  continued  to  lire  there  and  manaKe  the 
hotel  without  any  change  being  made  in  the 
management  of  the  property.  He  had  the  will 
probated,  but,  though  named  as  executor,  never 
qualified,  and  never  exercised  any  authority  as 
such,  nor  attempted  to  carry  oat  the  provisions 
of  the  will,  farther  than  to  pay  certain  sums 
to  the  other  children  as  provided  in  the  wiU. 
The  hotel  was  subsequently  sold,  the  widow 
and  son  both  signing  the  deed,  and  part  of  the 
furniture  being  turned  over  to  the  purchaser  ap- 
parentl.v  passing  with  the  sale  of  the  hotel,  and 
not  being  sold  for  any  fixed  price  or  as  the 
property  of  the  widow.  Tlie  widow  claimed 
that  she  did  not  know  the  contents  of  her  hus- 
band's will,  and  never  accepted  the  provisi<ms 
thereof,  bnt  continued  to  occupy  the  premises, 
claiming  her  community  and  homestead  rights. 
Hel4.  that  the  facts  did  not  conclusively  show 
an  election  by  her  to  accept  the  provisions  of 
the  will,  and  whether  Aere  was  such  an  elec- 
tion was  a  questioa  for  the  jury. 

[Ed.  Note.— For  other  cascB,  see  Wills,  Cent 
Dif.  S{  2M»-20e2,  2061-2063;   Dec.  Dig.  «s> 


7^1 


2.  Wills  «=»792— Election  —  Acts  Conbti- 

TimNG. 

An  election  by  a  widow  to  take  under  her 
husband's  will  in  lieu  of  her  community  and 
homestead  rights  must  be  unequivocal  and  with 
the  intention  to  make  an  election. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  2049-2052,  2061-2063;  Dte.  Dig.  <8a» 
792.] 

8.  Adverse  PosssaaiOR  «=9l03— Extent  or 

Bights  Acqcibed. 

Where  a  husband  at  the  time  of  his  deaA 
was  in  possession  of  two  lots  constituting  com- 
munity property,  but  the  record  title  to  a  small 
part  of  one  of  the  lots  was  in  a  third  party, 
and  he  had  not  acquired  title  thereto  by  limi- 
tation, if  the  wife  remained  in  peaceable  ad- 
verse possession,  cultivating,  using,  and  enjoy- 
ing the  land  in  question  under  a  claim  of  tlUe 
for  the  required  period,  she  acquired  title  to 
the  whole  thereof,  and  not  merely  to  an  undi- 
vided one-half  interest. 

[Eld.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  580-5M;  Dec.  Dig.  «=» 
103.] 

4.  Advebsb  PossEssioir  9s»8S— Patiibnt  of 
Taxes— Statdtobt  Provisions. 

Under  Vernon's  Sayles*  Ann.  Civ.  St  1914, 
art  6674,  providing  that  every  suit  to  recover 
real  estate  as  against  an^  person  having  peace- 
able and  adverse  possession,  cultivating,  using, 
or  ^joying  it  and  paying  taxes  thereon,  if 
any,  and  claiming  under  a  deed  duly  registered, 
shall  be  instituted  widiin  five  years,  the  party 
in  adverse  possession  must  pay  all  of  the  taxes, 
and  where  defendant  claimed  title  by  limitatton 
ilnder  such  article,  she  was  bound  to  show  the 
payment  of  city  taxes,  as  well  as  a  special 
school  tax  levied  by  an  Independent  school  dis- 
trict 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, dent  Dig.  {  604;   Dec.  EHg.  «s38a] 

6.  Appeal  and  Error  «=>1064  —  Haricless 

Ekbor— Burden  of  Ngoativino  Pkejcdice. 

It  must  appear  that  an  erroneous  charge 

calculated  to  mislead  the  jury  did  not  have  that 

effett,  or  the  judgment  will  be  reversed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent   Dig.    H   4219,   4221-1224,    Dec. 

Dig.  <8=»1064.] 

6.  Appeal  and   BIrror  9=91064  —  Harmless 
Error— I  nstbuctions. 
In  trespass  to  try  title,  where  defendant 
pleaded  the  five  and  ten  year  statutes  of  limi- 


tation, an  erroneous  Instruction  allowing  her 
to  prevail  under  the  five-year  statute,  tooogb 
she  had  not  paid  city  and  school  taxes,  conld 
not  be  held  immaterial,  unless  she  was  entitled 
to  a  peremptory  instruction  under  the  ten-year 
statute,  as  it  was  probable  that  the  jury  did 
not  investigate  tie  question  of  adverse  pos- 
session for  longer  than  five  years,  and  it  there- 
fore probably  caused  the  rendition  of  an  im- 
proper verdict  within  rule  82a  (149  8.  W.  x), 
providing  that  no  judgment  shall  be  reversed  for 
an  error  of  law  in  the  oonrse  of.  the  trial,  unlesa 
the  appellate  court  shall  be  of  opinion  that 
tilie  error  amounted  to  such  a  denial  of  appel- 
lant's rights  as  was  reasonably  calculated  to 
cause,  and  probably  did  cause,  the  rendition  of 
an  Improper  judgment 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4219,  4221-4224;  Dec.  Dig. 
«=>1004.] 

7.  Adverse  Possession  •s'llS— Btiderce— 
Issuer. 

A  husband  at  the  time  of  his  death  was 
residing  with  his  wife  and  son  on  two  lots  on 
which  was  a  hotel  and  which  constituted  com- 
munity property.  He  gave  the  property  to  the 
son,  subject  to  the  payment  of  rent  to  the 
widow  during  her  life.  The  son  had  been  liv- 
ing with  his  fatiier  and  mother  as  one  of  the 
family  and  working  for  them  as  during  his  mi- 
nority, and  after  Bis  father's  death  he  contin- 
ned  tn  manage  the  hotel;  no  diange  being 
made  in  the  management  of  the  property.  The 
widow  also  continued  to  occupy  the  lots,  and, 
though  the  son  was  named  as  executor  of  the 
will,  he  never  qualified  or  exercised  any  au- 
thority as  executor.  Title  to  a  portion  ot  one 
of  the  lots  was  in  plaintiff,  liere  was  evi- 
dence tending  to  show  an  election  by  the  widow 
to  take  under  the  will,  but  she  denied  this  and 
claimed  to  have  been  in  possession,  claiming 
her  community  and  homestead  rights,  tn  plain- 
tifTs  suit  against  the  widow  and  son  in  tres- 
pass to  try  title  there  was  no  testimMij  that 
the  son  was  his  mother's  tenant  and  it  wtu 
shown  that  after  lie  expiration  of  five  years, 
bnt  within  ten  years  from  the  commencement 
of  the  adverse  possession,  he  leased  the  dis- 
puted land  from  plaintiff,  and  there  was  tes- 
timony, though  contradicted,  tending  to  show 
that  the  widow  knew  of  'this  lease  and  ac- 
quiesced therein.  ffelA  that  the  widow  was  not 
entitled  to  a  peremptory  instruction  nnder  the 
ten-year  statute  of  limitations,  and  an  errone- 
ous instruction  allowing  her  to  prevail  nnder 
the  five-year  atatnte,  notwithstanding  nonpay- 
ment of  taxes.  WM  not  immaterial,  aa  the  facts 
raised  an  issue  as  to  whether  the  son  was  not 
in  possession,  and  the  widow  merely  living 
with  him,  ana  also  raised  tie  Issue  of  a  mixed 
or  Joint  powassion  or  occupancy,  and,  if  this 
was  the  case,  she  was  not  in  peaceable  advene 
possession  during  the  time  the  son  was  also  in 
possession  under  the  lease  from  plaintiff. 

[El.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  H  814,  681-701;  Dee.  Dig- 
«=»116.] 

8.  Adverse  Possession  «s»68— -Mixed  Pos- 
bession — Effect. 

When  two  persons  are  in  mixed  poaeessun 
of  the  same  land,  Mie  by  title,  and  the  other  by 
wrong,  the  law  considers  tiie  one  who  has 
title  as  in  possession  to  the  extent  ot  his  riKhts, 
80  as  to  preclude  the  other  from  taking  adran- 
ta^e  of  the  statute  of  limitations. 

[Ed.  Note.— For  other  coses,  see  Adverse  Pos- 
session, Cent  Dig.  i§  387-893;  Dec.  Dig.  «=» 
68.] 

9.  Adverse  Possession  «=»112— Evidence- 
Burden  OP  Proof. 

In  trespass  to  try  title  against  a  mother 
and  son,  where  it  appeared  that  both  had  been 
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Urine  on  the  property,  and  tbat  the  son,  with- 
in the  period  ot  limitation,  had  taken  a  lease 
from  plaintiff,  the  burden  was  on  the  mother  to 
show  thilt  she,  and  not  the  son,  had  possesaion 
nnder  a  claim  of  excluaive  ownenhlp. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poe- 
aessinn.  Cent.  Die.  K  661,  663,  654.  e67-«5e, 
661-663.  665,  666;   Dec.  Di«.  «=>112.] 

10.  TbIAL    ^=3265— lH8TBUCnON9— Necbssitt 
OF   ReQIJXBTS. 

In  trespass  to  try  title  against  the  widow  of 
a  former  owner  of  lots,  embracing  the  tract 
in  controversy,  if  plaintiff  desired  the  sabmis- 
sion  of  the  question  as  to  the  wife's  election 
to  take  under  her  husband's  will  in  lieu  of  her 
comninnity  and  homestead  rights,  or  if  it  de- 
sired its  theory  of  the  case  presented,  it  ohould 
hare  requested  proper  charges. 

[Ed.  Note.— For  other  rases,  see  Trial,  Cent 
Dig.  Si  627-641 ;   Dec.  Dig.  «=a255.] 

11.  Advebsk  Possessior  «s>116  — Tbiait— In- 

STBtTCnONS. 

In  trespass  to  try  title  against  a  mother 
and  son,  both  of  whom  had  been  living  on  the 
land,  and  each  of  whom  pleaded  title  by  limi- 
tation and  claimed  to  have  had  possession, 
where  it  appeared  that  the  son,  after  his  fa- 
ther's death,  continued  to  live  as  theretofore 
as  a  member  of  the  family  and  to  manage  the 
property,  and  that  within  the  period  of  limita- 
tion be  accepted  a  lease  to  the  property  from 
glalntiff,  the  refusal  of  an  instruction  that,  if 
e  had  actnal  control  and  management  of  the 
property,  and  was  authorized  by  his  mother  to 
control  and  manage  her  property,  and  tbat  in 
leasing  It  he  was  actinir  within  the  scope  of  the 
authority  granted  to  him,  the  Jury  should  find 
for  plaintiff  as  againat  both  defendants^  waa  not 
error. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S  66;    Dec  IHg.  «=>116.] 

12.  Appeai.  and  EtftROR  «=>1068  —  Haruless 
Euoft  —  Ebbobs  Rendbbed  Habmiess  bt 

Verdict. 

In  trespass  to  try  title  against  a  mother 
and  son,  each  of  whom  claimed  title,  the  re- 
fusal ot  an  instruction  to  find  against  the  son 
nnder  certain  facts  was  immaterial  where  the 
iury  found  for  the  mother,  as  it  thereby,  in  ef- 
fect, foand  against  the  son. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  >Dig.  H  422&-422S,  4230;  Dec. 
Dig.  «=>106&] 

Appeal  from  District  Court,  Wichita  Goon- 
ty;   E.  W.  NlcIiolBon,  Special  Judge. 

Trespass  to  try  title  by  the  Wichita  Valley 
Hallway  Company  against  O.  F.  SomervUle, 
in  wbidi  Mrs.  Sarah  Somenrille  intervened. 
From  a  Judgment  in  teLVOr  of  the  intervener, 
plaintiff  appeals.     Reversed  and  remanded. 

Tliompson  &  Barwlse,  of  Ft  Worth,  and 
Carrigan,  Montgomery  *  Britain,  of  Wichita 
Falls,  for  appellant  A.  A.  Hughes  and  T.  R. 
Boone,  toth  ot  Wichita  Falls,  for  appellees. 

HUFF,  C.  J.  This  case  was  reversed  and 
remanded  npon  a  written  opinion  by  the 
court  In  its  rendition  we  overlooked  an 
agreement  by  the  parties,  filed  in  addition 
to  tbe  record,  in  which  it  was  agreed  that 
the  filing  of  appellee's  (Mrs.  Somerville's)  in- 
tervention was  on  the  16th  day  of  August 
1912.  This  will  necessitate  a  reconsidera- 
tion of  tbe  entire  case.  Tbe  former  opinion 
by  this  court  will  therefore  be  withdrawn. 


In  diacnssing  this  case  we  shall  refer  to 
Mrs.  Sarah  SomervUle,  who  was  the  Inter- 
vener in  this  case,  as  appellee,  and  her  son, 
C.  F.  SomervUle,  either  by  name  or  as  tbe 
son. 

On  the  4th  day  of  November,  1911,  appel- 
lant Wichita  Valley  Railway  Company, 
brought  suit  in  trespass  to  try  title  against 
appellee  O.  F.  SomervUle  for  a  small  tri- 
angular piece  of  land  out  of  lot  2,  block  211, 
in  the  town  of  Wichita  Falls,  Tex.  There- 
after, on  the  16th  day  of  August  1012,  Mrs. 
Sarah  SomervUle  filed  her  petition  for  in- 
tervention in  this  salt,  setting  up  her  right 
to  the  land  in  controversy.  Both  O.  F.  Som- 
ervUle and  Mrs.  Sarah  SomervUle  pleaded 
tliat  they  were  each  the  own^a  of  tbe  land 
by  deed,  and  also  pleaded  tbe  five  and  ten 
year  statutes  ot  limitation,  seeking  separate 
recoveries.  We  wiU  not  set  out  tbe  plead- 
ings of  appellant  and  appellees  more  at  length 
at  this  time,  as  we  believe  tbat  the  state- 
ment of  the  facts  wiU  sufficiently  present  the 
issue. 

The  Widiita  Valley  RaUway  Company 
alone  1>  appealing.  C.  F.  SomervUle  does 
not  appeal,  but  be  is  made  an  appellee  in 
this  case.  The  odurt  submitted  tiiie  case  to 
the  Jury  on  general  charges,  instructing  the 
Jury  substantiaUy  that  appellant  had  title 
to  the  land  sued  for,  unless  defeated  by  the 
statutes  ot  limitation  pleaded  by  tbe  respec- 
tive parties,  and  submitted  tbe  case  on  that 
theory  alone.  The  Jury  returned  a  verdict 
in  favor  of  the  Intervener,  Mrs.  Sarah  Som- 
ervUle, upon  which  Judgment  was  tendered 
for  her,  decreeing  her  the  land  as  against 
lioth  appellant  and  C.  F.  SomervUle.  For  tbe 
purposes  of  this  opinion  we  do  not  believe 
it  WiU  be  necessary  to  set  out  the  title  of 
tbe  respective  parties,  tout  we  find  the  rec- 
ord tlUe  is  shown  to  be  in  appellant,  and  it 
should  recover,  unless  defeated  by  the  stat- 
utes of  limitations.  For  convenience,  and 
toe  the  purpose  of  getting  generaUy  the  is- 
sues In  this  case,  we  will  adopt  the  state- 
ment made  by  appellee,  but  will,  as  we  con- 
sider tbe  several  assignments,  refer  to  such 
facts  as  may  be  deemed  necessary  in  con- 
sidering tbe  same: 

"On  the  14th  day  of  March,  1901,  A.  D. 
Anderson,  Frank  Kell,  and  J.  J.  Lory  conveyed 
to  A  J.  SomervUle,  by  their  deed  of  tliat  date, 
loto  1  and  2  in  block  211  trf  the  town  of  Wichita 
Falls,  which  deed  embraces  the  land  in  con- 
troversy. Said  deed  was  duly  recorded  in  the 
deed  records  of  Wichita  county,  Tex.,  on  the 
25th  day  of  March,  1901;  said  deed  was  duly  ac- 
knowledged. Immediately  after  said  land  was 
conveyed  to  A.  J.  Somerville,  he  and  hia  wife, 
Sarah  Somerville,  moved  into  the  hotel  building, 
which  was  situated  on  both  tbe  said  lota,  and 
had  a  fence  built  around  the  entire  lots,  inclos- 
i(ig  the  same  by  said  fence.  This  fence  was 
built  the  last  of  March  or  about  the  first  of 
April,  1901.  The  intervener  was  at  that  time 
the  wife  of  A  J.  Somerville,  and  they  lived  in 
the  said  house  and  ran  a  hotel  busineas  there- 
in until  some  time  in  November,  lOOS,  wbep 
A.  J.  SomerviUe  died.     During  the  lifetime  of 
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A.  J.  Somervllle  the  appellee  O.  F.  Someirille, 
who  was  the  son  of  A.  J.  Somerrille  and  Sarah 
Somerville,  lived  in  said  hotel  with  them,  and 
in  a  large  part  managed  said  hotel  for  them. 
O.  F.  Somerville  had  Uved  with  his  father  and 
mother  all  of  his  life;  had  never  left  them, 
had  never  worked  for  wages,  bnt  had  lived 
with  them  and  worked  for  them  just  as  he  did 
when  he  was  a  minor,  without  making  any  ac- 
count against  him  for  the  money  that  he  re<xiv- 
ed  or  making  any  account  for  bis  clothing,  and 
be  charged  nothing  for  his  services;  in  other 
words,  he  lived  with  them  just  as  one  of  the 
family,  as  ho  did  before  he  grew  to  manhood. 
He  managed  the  hotel  for  them  during  the  life 
of  A.  J.  Somerville  and  under  his  direction. 
A.  J.  Somen'ille  died  in  190B,  and  left  a  will, 
which  was  duly  probated  in  the  county  court  of 
Wichita  county,  Tex.  The  will  provided  that 
O.  F.  Somerville  should  be  the  executor.  It 
further  provided  that  small  frams  of  money 
should  be  paid  to  each  of  his  other  children,  and 
that  the  widow,  Sarah  Somerville,  should  re- 
ceive the  rent  from  said  hotel  during  her  life, 
and  should  have  all  of  the  furniture,  but  devised 
the  fee  to  Chas.  Somerville,  subject  to  the 
pa.vraent  of  said  rent.  C.  F.  Somerville  had  the 
will  probated  and  filed  an  inventory,  but  never 
qualified  as  executor,  and,  so  far  as  the  records 
show,  never  exercised  any  authority  as  executor 
or  attempted  to  carry  out  the  provisions  of  the 
will,  further  than  to  pay  the  said  sums  of 
money  to  the  other  children  as  provided  in  the 
will. 

"Lots  1  and  2  in  block  211  was  the  oommonity 
property  of  A-  J.  Somerville  and  intervener,  and 
they  resided  on  said  lots  up  to  the  time  of  his 
death,  and  after  his  death  intervener,  Sarah 
Somerville,  continued  to  occupy  the  same  as 
her  homestead  just  the  same  as  she  did  before 
his  death,  and  C.  F.  Somerville  continued  to 
manage  the  hotel  for  her  just  as  he  did  for  A. 
J.  Somerville  during  his  lifetime;  in  other 
words,  the  business  continued  after  the  death 
of  A.  J.  Somerville  just  as  it  did  before  his 
death,  no  changes  being  made  whatever  in  the 
monagement  of  the  property. 

"C.  F.  Somerville  testified  on  the  atand  that 
.he  considered  he  had  an  interest  in  the  property 
after  his  father's  death,  but  explained  what  he 
meant  by  statihg  that  it  would  come  to  him 
after  his  mother's  death. 

"Sarah  Somerville  continued  to  occupy  said 
lots  and  building  inclosed  by  a  fence  up  to  the 
time  she  intervened  in  this  suit  and  for  some 
time  thereafter.  She  testified  »he  diil  not  know 
the  content*  of  A.  3.  Somerville's  will,  and  did 
not  accept  the  provi^iona-  thereof,  and  did  not 
accept  the  rent  and  furniture  in  lieu  of  her 
legal  rights,  but  that  she  continued  to  occupy 
the  house  and  premises,  claiming  her  legal  rights 
to  the  property  and  claiming  her  homestead 
rights  therein  until  after  she  filed  her  plea  of 
intervention  in  this  suit." 

[1, 2]  The  first  assignment  is  urged  to  the 
action  of  the  court  in  refusing  to  Instruct 
peremptorily  a  verdict  to  find  for  appellant. 
The  proposition  under  this  assignment,  and 
the  only  one,  is  there  was  no  evidence  suffi- 
cient to  authorize  the  jury  to  find  either  for 
the  defendant  or  the  intervener,  under  the 
pleading  setting  up  the. statutes  of  limitation. 
We  take  It  from  the  statement  that  the  ap- 
pellant's main  reliance  under  this  assign- 
ment Is  that  the  evidence  is  conclusive  that 
Mrs.  Sarah  Somervllle  elected  to  accept  un- 
der the  will  made  by  her  husband.  In  this 
we  do  not  agree  with  appellant.  She  testi- 
fied that  she  did  not  do  so,  but  at  all  times 
claimed  her  community  Interest  in  the  prop- 
erty and  her  homestead  rights  on  the  lots. 


These  lots  were  deeded  to  her  husband  in 
Mardi,  1901,  and  were  fenced  in  April  of 
that  year,  and  remained  so  until  after  the 
suit  was  instituted  against  her  son,  C.  F. 
SomerviUe,  November  4,  1911.  She  Uved  in 
the  hotel  on  the  lots  and  made  it  her  home 
during  all  those  years.  Under  the  wlU,  she 
was  to  have  all  the  hotel  furniture  and  the 
rents  from  the  property  during  her  life. 
She  testlfled  she  did  not  accept  such  property 
or  rents  in  lieu  of  the  community  interest 
or  of  her  homestead  rights.  It  appears  after 
this  suit  was  brought  the  hotel  was  sold  to 
one  Perkins,  and  that  she  and  her  son  sign- 
ed the.  deed.  Part  of  the  furniture  was  tam- 
ed over  to  Perkins.  The  testimony  does  not 
show  that  it  was  sold  as  her  property  or 
that  any  fixed  price  was  placed  on  it,  but 
it  rather  su^ests  that  the  pr(H>erty  passed 
simply  with  the  sale  of  the  hotel.  The  mere 
fact  that  the  furniture  was  used  in  the 
hotel,  or  that  it  was  transferred  with  the 
hotel,  does  not  conclusively  show  she  accept- 
ed the  personal  property  in  lieu  of  her  In- 
terest in  the  land.  It  is  Just  as  conclusive 
that  the  sou  claimed  it  as  that  she  did,  and 
the  deed  is  just  as  conclusive  that  she  claim- 
ed the  land  as  that  she  claimed  the  personal 
property.  Its  use  by  her  was  not  Incon- 
sistent with  her  undivided  Interest  and  right 
to  exemption  therein,  and  not  conclusive  that 
she  accepted  it  In  consideration  for  the  re- 
linquishment of  her  rights  in  the  lots.  Un- 
der the  will,  the  son  would  take  the  father's 
Interest,  even  it  the  wife  did  not  accept,  and 
the  sale  of  the  property  and  the  manner  of 
It  Indicates  It  was  so  treated  by  both  mother 
and  son.  The  husband  had  no  right  to  dis- 
pose of  her  Interest  without  her  consent. 
There  Is  no  express  election  shown,  and  we 
think  the  evidence  must  show  such  election, 
and  that  she  received  property  of  value  un- 
der the  will  to  which  she  was  not  entitled 
otherwise.  She  had  the  right  to  retain  the 
personal  property  until  it  was  divided,  shice 
she  had  an  undivided  interest  therein,  all  of 
which  was  furniture  for  the  hotel  and  house- 
hold and  kitchen  purposes.  She  was  not  call- 
ed upon  to  divide  the  same  by  any  of  the 
heirs,  and  no  reason  is  abown  why  she 
should  relinquish  her  right  of  possession 
thereto.  In  the  sale  the  son  is  shown  to  have 
participated  therein  as  much  as  did  the 
mother.  The  action  of  election  must  be  un- 
equivocal and  with  the  intention  to  make  ao 
election.  40  Cyc.  1976,  1977;  McQary  v. 
Duckworth,  67  S.  W.  817;  Mayo  v.  Tudor 
Heirs,  74  Tex.  4T1,  12  S.  W.  117;  GUroy  v. 
Richards,  26  Tex.  Civ.  App.  355,  63  S.  W. 
664 ;  Chace  v.  Gregg,  88  Tex.  552,  32  S.  W. 
520;  Cobb  v.  MacFarland,  87  Neb.  408,  127 
N.  W.  377 ;  Archer  v.  Barnes,  149  Iowa,  518, 
128  N.  W.  967. 

We  think  the  evidence  raised  the  question 
of  election,  which  was  for  the  Jury  to  de- 
termine under  a  proper  charge  by  the  court 
At  this  time  we  will  not  notice  the  questions 
raised  on  the  statutes  of  limitations,  upon 
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which  appellant  probably  aonght  an  instrnct- 
ed  verdict. 

[31  The  second  assignment  asserts  error  In 
refusing  special  charge  No.  2,  to  find  for 
plaintiff  an  undivided  half  Interest  In  -the 
land  sued  for.  It  asserted  that,  if  Mrs. 
Somerville  did  not  accept  under  the  will,  her 
claim  was  for  an  undivided  half  interest, 
and,  as  the  son  was  in  possession  as  ];daln- 
tiff's  tenant,  appellee  could  get  title  to  no 
more  than  she  claimed.  If  Mrs.  SomerriUe 
was  In  possession  of  the  land,  claiming  it  as 
her  own  for  the  period  of  time  required  to 
vest  ber  with  title,  then  she  would  recover 
the  whole  of  the  land,  and  not  merely  an 
undivided  Interest.  At  the  time  of  the  hus- 
band's death  no  title  by  limitation  had  vest- 
ed, but  was  an  Inchoate  right  in  the  wife. 
If  she  remained  in  peaceable,  adverse  pos- 
session, cultivating,  using,  and  enjoying  the 
same  under  a  claim  of  title,  the  required  pe- 
riod, it  would  vest  in  her  title  to  the  land  in 
question.  Gafford  v.  Foster,  36  Tex.  Civ. 
App.  56,  81  S.  W.  63. 

[4]  By  the  third  assignment  appellant  com- 
plains of  the  following  charge  of  the  court  to 
the  Jury: 

"You  are  instmcted  that,  in  order  to  claim 
land  by  limitation  under  the  five-year  statute, 
it  is  not  necessaiy  tbat  the  city  or  any  special 
school  taxes  be  paid  by  the  party  claiming  the 
same." 

The  fourth  assignment  of  error  urges  that 
the  court  was  in  error  in  authorizing  the  Jury 
to  find  under  the  flve-year  statute  of  limita- 
tion In  favor  of  Mrs.  Somerville.  The  trial 
court  also  submitted  to  the  Jury  the  ten-year 
statute  of  limitation.  The  Jury  returned 
a  general  verdict  in  fftvor  of  Mrs.  Somer- 
ville. The  Jury  were  also  Instructed  by  the 
trial  conrt  that  in  considering  the  five  and 
ten  year  statutes  they  would  exclude  one 
year  following  the  death  of  A  J.  Somerville, 
the  husband  of  appellee.  The  land  was  con- 
veyed to  A.  X  Somerville  March  14,  1901, 
and  the  deed  therefor  was  filed  for  record  ou 
that  data  He  went  into  possession  of  the 
property  April  2,  1901,  and  died  in  November. 
1903.  His  will  was  probated  February,  1904, 
and  the  suit  was  instituted  against  his  son 
November  4,  1911.  The  executor  named  in 
his  wUl  never  qualified  as  such,  and  no  inven- 
tory of  the  property  was  filed.  C.  F.  Som- 
erville testified  that  he  paid  the  taxes  from 
1902  to  1908,  inclusive,  at  the  courthouse,  and 
that  the  taxes  were  paid  by  him  to  the  city 
for  the  same  years.  On  cros^examlnation, 
however,  he  testified  he  would  not  swear  posi- 
tively he  paid  them  every  year;  he  had  no 
receipts  and  was  not  positive. and  would  not 
swear  he  paid  the  city  taxes  for  1904  or  1905. 
The  city  tax  collector  testified  the  city  taxes 
for  the  years  1904  and  1005  were  delinquent 
and  unpaid,  and  for  the  years  1904,  1905, 
1906,  and  1907  the  taxes  were  assessed  for 
the  Independent  school  district  and  were  not 
paid.  Wichita  Falls  is  shown  to  be  an  Incor- 
porated city  and  to  be  an  Independent  school 
district,  and  the  lot  in  question  was  in  tbat 


district  Bonds  had  been  issued  for  the  dis- 
trict, and  taxes  levied  to  pay  the  interest 
and  sinking  fund.  Under  these  assignments 
the  question  is  raised  as  to  the  correctness  of 
the  instruction  that  the  psyment  of  city  taxes 
and  special  taxes  was  not  necessary  under  the 
flve-year  statute.  Under  article  6674,  Ver- 
non's Sayles'  Civil  Statutes,  suit  must  be 
brought  in  five  years  next  after  the  cause  of 
action  accrues  against  a  party  claiming  under 
a  deed  duly  recorded,  having  peaceable  and 
adverse  possession,  cultivating,  using,  or  en- 
Joying  the  same,  and  paying  taxes  thereon. 
It  has  been  repeatedly  held  by  the  courts  of 
this  state  that  aU  incidents  of  the  statute 
must  concur  and  be  OMitinued  for  a  period  of 
five  years.  A  failure  to  pay  the  taxes  for  five 
consecutive  years  had  been  held  not  sufficient 
to  prescribe  under  the  statute.  Converse  v. 
Ringer,  6  Tex.  Civ.  App.  51,  24  S.  W.  705 ;  Clnb 
lAnd  Ca  T.  Wall,  99  Tex.  591, 91  S.  W.  778, 122 
Am.  St.  Rep.  666.  The  statute  does  not  say 
that  all  the  taxes  shall  be  paid ;  neither  does 
it  say  that  the  payment  Of  part  of  the  taxes 
will  be  sufficient;  but  the  language  Is,  "paying 
taxes  thereon."  It  will  be  noted  the  statute 
does  not  say  that  the  taxes  shall  be  paid  tor 
five  consecutive  years,  or  that  taxes  shall  con- 
cur with  the  time  of  the  recording  of  the  deed 
or  with  the  adverse  possession ;  but  it  Is  clear- 
ly implied  from  the  wording  of  the  statute. 
"Paying  the  taxes  thereon"  is  not  met  by 
paying  part  of  the  taxes  thereon.  Taxes 
thereon  include  all  the  taxes.  City  taxes  and 
school  taxes  are  taxes  thereon,  recognized  by. 
both  the  Constitution  and  laws  of  this  state. 
It  is  suggested  the  purpose  of  paying  taxes  is 
to  give  notice  to  the  owner.  We  doubt  If  this 
is  correct  Possession  of  the  land  and  the 
recordation  <^  the  deed  answers  that  pur- 
pose. If,  however,  that  Is  its  purpose,  the 
laws  and  the  Constitution  recognize  two  sep- 
arate assessors  and  collectors  in  county  and 
city.  If  an  owner  should  go  to  the  city  rolls 
and  find  that  taxes  on  his  property  are  not 
paid  by  any  other,  would  he  have  the  right 
to  rest  on  the  fact  that  it  was  not  adversely 
held  in  possession  under  a  deed  duly  regis- 
tered? The  statute  says  such  holder  shall 
pay  taxes.  The  dty  rolls  notify  the  owner 
such'  claimant  is  not  doing  so.  These  taxes 
are  a  Hen  on  the  land  in  the  city.  We  believe, 
good  faith  upon  the  part  of  the  adverse  claim- 
ant requires  tbat  he  pay  off  this  debt  against 
the  land  and  relieve  it  of  the  lien.  In  Juris- 
dictions where  there  is  no  statute  of  limita- 
tions prescribing  the  payment  of  taxes  as  a 
prerequisite  thereto  the  payment  of  taxes  by 
the  adverse  claimant  Is  admissible  to  show 
adverse  holding.  Wren  V.  Parker,  57  Conn. 
520,  18  Atl.  790,  6  Ia  B.  A.  80, 14  Am.  St,  Rep. 
127,  However,  In  Draper  v.  Shoot,  25  Mo.  197, 
69  Am.  Dec.  462,  it  is  stated  payment  of  taxes 
by  a  stranger  tends  to  show  knowledge;  o^ 
that  fact  by  the  true  .owner.  We  think  un- 
der the  statute  that  the  claimant  should  show, 
tbat  he  has  paid  the  dty. and  the  special 
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school  tax ;  otherwise  he  is  holding  property 
which  he  permits  to  become  Incnmhered,  and 
it  is  a  circumstance  tending  to  show  he  does 
not  claim  It  adversely.  Such  a  failure  does 
Hot  meet  the  foil  requirements  of  the  stat- 
ute, which  all  the  courts  hold  is  a  necessnry 
prerequisite  to  i»«scribe  under  the  statute. 
Dunn  V.  Taylor,  ,102  Tex.  80,  118  S.  W.  265. 
in  Dntton  t.  Thompson,  85  Tex.  115,  19  S. 
W.  1026,  Judge  Stas^ton  said  it  was  not  very 
clear  why  the  Legislature  made  the  payment 
of  taxes  necessary  to  sustain  the  defense  of 
five  years.  It  may  have  been  to  require  evi- 
dence of  good  f&lth  by  the  occupant  to  secure 
the  state  and  Its  municipal  subdivisions  in 
the  payment  of  taxes  due  thereon,  or  to  give 
farther  notice  of  the  adverse  claim.  It  will 
be  noted  by  the  expression  of  Justice  Stayton 
that,  in  his  mind,  at  that  time  the  statute  re- 
quired the  payment  of  taxes  due  municipal 
subdivisions  If  it  is  ilequlred  for  the  pur- 
pose of  additional  notice,  each  tax  roll, 
whether  state,  county,  cit7,  or  independent 
school  district,  must  each  show  the  payment 
in  order  to  give  sndi  notice;  for  each  are 
required  to  be  kept  and  the  paymont  on  each 
is  notice  of  an  adverse  claim.  We  have  been 
unable  to  find  any  case  In  this  state  involving 
the  question  here  under  construction.  Coun- 
sti  for  both  parties  state  that  they  are  un- 
able to  find  any  case  In  this  state.  They 
cite  us  to  the  cases  of  Allen  v.  AUon,  1^ 
CaL  197,  113  Pac.  160;  Railway  Co.  v.  Pyle, 
19  Idaho,  3,  112  Paa  678;  Green  v.  Christie, 
4  Idaho,  438,  40  Pac.  66;  Coonradt  v.  Hill, 
79  Cal.  587,  21  Paa  1099.  These  cases,  in  so 
far  as  they  discuss  the  question,  hold  that  all 
the  taxes,  state  and  special,  must  be  paid, 
but  we  gather  from  the  opinion  of  the  courts 
this  holding  is  based  on  the  statute  which  so 
prescribes.  However,  as  we  Interpret  our 
statute,  it  clearly  implies  the  payment  of  all 
taxes.  The  taxes  to  be  paid  are  not  speci- 
fied, and  the  requirement  for  payment  Is  not 
limited  to  any  particular  tax.  State,  county, 
municipal,  and  school  taxes  are  each  a  charge 
on  the  property — made  so  by  the  Constitu- 
tion and  the  laws.  This  must  necessarily 
have  been  known  to  the  Legislature,  and,  hav- 
ing failed  to  limit  the  tax  to  be  paid,  they 
must  have  intended  all  taxes  which  are  a 
charge  upon  the  land.  We  believe  the  court 
was  in  error  in  giving  the  charge  that  it  was 
unnecessary  to  show  the  payment  of  city 
and  school  taxes. 

[{-•]  The  appellee  suggests  that.  If  the  trial 
court  was  in  error  in  giving  the  charge,  it 
was  not  material,  and  should  not  reverse  the 
case.  It  Is  suggested  the  facts  under  the 
charge  of  the  court  would  have  authorized 
the  verdict  ot  the  Jury  under  the  ten-year 
statute.  The  jury  could  have  properly,  under 
the  charge  of  the  court,  based  their  verdict 
on  fhe  five-year  statute.  If  it  was  apparent 
to  us  that  the  verdict  was  rendered  on  the 
ten-year  statute,  and  not  the  five-year  stat- 
ute, we  might  be  authorized  to  hold  the 
^tiarge  harmless;   but  we  are  unable  to  de- 


termine trcm  the  record  np<m  wliich  statute 
the  jury  found.  Adkins  v.  Oalbraith,  10  Tex. 
Civ.  App.  175,  SO  8.  W.  291 ;  Thompson  v. 
Chaffee,  39  Tex.  Civ.  App.  567,  80  S.  W. 
285^287.  It  must  appear  that  an  erroneons 
charge  calculated  to  mislead  the  jury  did  not 
have  that  effect,  or  the  judgment  would  be 
reversed.  "In  such  case  the  duty  does  not 
devolve  upon  the  party  complaining  to  shcnr 
that  he  was  thereby  injured,  but  upon  bim 
in  whose  favor  the  verdict  was  returned  to 
ihow  that  the  complaining  party  was  not 
prejudiced  by  the  error."  Railway  Ca  v. 
Johnson,  91  Tex.  569,  44  S.  W.  1067.  If  mle 
62a  (149  S.  W.  x)  has  modified  the  above.  It 
is,  as  we  conceive  it,  in  placing  the  duty  on 
the  appellate  court  to  determine  whether 
such  error  amounted  to  audi  a  dental  of  the 
right  of  appellant  as  was  reasonably  calcu- 
lated to,  and  probably  did,  cause  the  rendi- 
tion of  an  improper  judgment  Clearly,  ap- 
pellant's rights  required  that  the  law  applica- 
ble to  the  five-year  statute  should  be  correct- 
ly given,  and  to  tell  the  Jury  that  the  taxes 
for  five  consecutive  years  was  not  required 
in  order  to  prescribe  under  the  five-year  stat- 
ute was  a  denial  of  appellant's  right  to  have 
the  Jury  told  these  taxes  must  be  paid  before 
a  title  would  vest  under  the  five-year  stat- 
ute. Under  diis  charge  it  is  probable  the 
jury  did  not  investigate  the  question  of  ad- 
verse possession  longer  than  the  period  of 
five  years.  It  was  reasonably  calculated  to 
induce  the  Jury  to  rest  content  with  five 
years,  and  not  to  consider  the  subsequent 
years  of  possession  or  the  acts  of  the  parties 
with  relation  thereto,  and  thereby  probably 
caused  the  rendition  of  an  Improper  verdict 
If  we  are  correct  in  holding  the  court  er- 
roneously stated  the  law  in  his  diarge,  then, 
as  we  believe,  the  only  justification  we  would 
have  in  holding  the  error  immaterial  would 
be  to  find  that  appellee,  under  the  facts,  was 
entitled  to  a  peremptory  Instruction  for  a 
verdict  under  the  ten-year  statute.  The  facts 
In  this  case  are  peculiar  to  it,  and  more  so 
than  is  usuaL  The  evidence,  aside  from  the 
appellee's  testimony,  tends  to  support  an  elec- 
tion by  appellee  under  the  will,  and  would 
support  a  finding  that  she  was  living  with 
her  son  on  the  property  as  his.  This,  how- 
ever, appellee  contends,  is  rebutted  by  the 
verdict  of  the  Jury.  This  question  was  not 
submitted  to  the  Jury  by  the  court  by  a  di- 
rect charge  on  the  question,  but  was  doubt- 
less included  in  the  general  charge  <m  ad- 
verse possession.  The  bearing  the  election 
would  have  on  the  question  of  limitation, 
however,  may  not  have  been  clearly  perceiv- 
ed by  the  Jury;  hence  not  given  that  con- 
sldeiatlon  it  deserved.  There  is  no  testi- 
mony that  the  son  was  the  tenant  of  appel' 
lee.  His  possession,  management,  and  con- 
trol of  the  property  is  consistent  vrtth  his 
claim  of  title  asserted  in  his  answer  and  hl» 
declaration  while  in  possession.  If  he  was 
not  so  in  possession,  then  he  could  have  been 
only  so  OS  the  agent  or  servant  of  appellee 
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The  Issue  Is  raised  by  tbe  evidence  whether 
he  was  In  possession  of  the  protterty  under 
a  dalm  of  title.  If  he  was  so  in  posaeasion, 
datming  title,  it  would  be  adverse  to  appel- 
lee. After  the  five-year  period,  and  before 
the  expiration  of  the  ten-year,  he  entered 
into  a  written  lease  contract  for  the  land 
from  an>ellant.  He  paid  either  two  or  three 
years'  rental  to  appellant  for  the  land,  and 
after  he  refused  to  pay  the  rent  he  was 
notified  by  the  agent  of  appellant  to  remove 
his  fence  from  around  the  land.  This  he  did, 
and  moved,  if  not  aU,  at  least  a  part,  back 
on  bis  land.  The  evidence  snggests  that  he 
sought  advice,  and  thereafter  replaced  the 
fence  to  Its  original  position ;  whereupon  ap- 
pellant instituted  this  suit  for  the  laud.  Ap- 
pellee testifies  she  knew  nothing  of  the  lease 
and  did  not  consent  to  it.  Aside  from  her 
testimcmy,  there  are  circumstances  from 
whidi  a  jury  might  infer  she  did  know  of 
It,  and.  If  she  did  not  consent  to  it,  she  nev- 
ertheless acaolesoed.  Again,  the  facts  In  this 
case  suggest  that  XX  F.  SomervUle  was  in 
possession  of  the  land,  holding  or  claiming  it 
as  bis  own,  and  that  his  mother,  appellee, 
was  living  with  him  thereon,  and  not  he 
with  her.  If  this  shall  be  found  to  be  true, 
we  see  no  reason  why  the  principle  announc- 
ed in  the  case  of  Hurley  v.  Lockett,  72  Tex. 
262,  12  S.  W.  212,  should  not  aM>ly.  In  that 
case  the  controversy  was  over  a  strip  of  land 
growing  out  of  the  location  of  the  true 
boundary  between  two  surveys.  Hurley  own- 
ed one  of  the  surveys,  and  M.  S.  Lockett  own- 
ed the  other.  Lockett  sought  to  establish 
her  right  to  recover  under  the  ten-year  stat- 
ute. Testimony  was  offered  and  rejected  to 
the  effect  that,  while  Reuben  and  Charles 
Lockett  were  living  on  the  land  of  M.  S. 
Lockett,  they  claimed  that  they  were  the 
owners  of  the  place,  and  they  claimed  at  that 
time  tbe  boundary  was  where  Hurley  con- 
tended, and  did  not  during  the  year  hold  the 
strip  of  land  in  controversy  adversely  to 
Hurley.  The  court  held  In  that  case  this 
testimony  should  have  been  admitted;  that 
it  was  not  conclusively  shown  that  iReuben 
and  CIiarleB  were  tenants  of  M.  S.  Lockett 
Oniere  Is  no  contention  in  this  case  that  C. 
F.  SomervUle,  when  he  gave  the  lease  on  this 
land,  was  in  iMsaession  of  the  land  as  tbe 
tmant  of  appellee.  He  was  there  claiming  ti- 
tle or  simply  living  with  his  mother  as  a 
servant,  or  acting  for  her  as  agent.  He  man- 
aged tbe  hotel,  rented  it,  and  mortgaged  it 
as  his  own,  collected  the  rents,  and  in  a 
measure  appropriated  the  proceeds.  He  had 
his  father's  will  probated,  and  iMid  the  lega- 
cies provided  for  in  tbe  will  to  the  heirs. 
The  furniture  was  retained  In  the  hotel, 
which  was  given  to  appellee  by  the  will,  in 
lieu  of  ber  interest  in  the  land.  These  facts, 
we  tblnk,  clearly  raise  the  issue  of  posses- 
sion by  the  son  under  his  claim  of  title,  and, 
If  he  was  so,  then  he  relinquished  it  by  leas- 
ing tbe  land  from  appellant    Adverae  pos- 


session for  ten  years  would  not  under  sucfi 
circumstances,  be  established  in  appellee. 
The  facts  also  raised  the  issue  of  joint  pos- 
session under  a  claim  of  title  in  tbe  fee  by 
both  the  mother  and  son.  The  son,  by  leas- 
ing the  land  from  appellee,  held  the  posses- 
sion adverse  to  his  mother  for  appellant,  and 
she  could  not  be  said  to  be  in  peaceable  ad- 
verse possession  of  the  land  In  question. 
Neither  tbe  mother  nor  the  son  had  the  title 
to  the  land  in  question.  There  is  evidence 
In  the  record  tending  to  show  that  neither 
held  and  used  exclusively  the  possession  of 
the  land  and  neither  was  the  tenant  of  the 
other.  Would  not  the  acknowledgment  by 
one  of  the  Joint  possessors  of  title  to  the  land 
In  appellant  and  taking  possession  as  the  tm- 
ant  of  appellant  destroy  the  peaceable  ad- 
verse possession  of  the  other?  If  the  posses- 
sion of  tbe  land  was  in  the  son,  under  a  lease 
from  appellant,  this  possession,  it  occurs  to> 
us,  would  be  adverse  to  appellee^  Wiley  v.- 
Bargman,  90  S.  W.  1116.  Unless  there  was 
such  fiduciary  relation  existing  between  ap- 
pellee and  son,  such  as  would  preclude  an  ad- 
verse holding  by  the  son,  we  think  appellant 
would  not  be  barred  by  the  ten-year  statute. 
Mere  possession  will  be  presumed  to-  be  in 
subordination  to  the  title  of  the  tme  owner. 
The  law  presumes  the  true  owner  is  in  pos-' 
session  until  adverse  possession  is  proved  to 
begin,  and  when  two  persons  are  in  mixed 
possession  of  the  same  land,  one  by  title,  and 
the  other  by  wrong,  the  law  considers  the 
one  who  has  title  as  In  possession  to  the  ex- 
tent of  his  rights,  so  as  to  preclude  the  other 
from  taking  advantage  of  the  statute  of  limi- 
tation. 2  Cbrpus  Juris,  Adverse  Possession,  { 
587,  p.  264;  Satterwhlte  v.  Rosser,  61  Tex. 
166 ;  Holland  v.  Nance,  102  Tex.  177,  114  8. 
W.  346.  As  heretofore  suggested,  ttie  evi- 
dence tends  to  show  that  G.  F.  SomervUle 
was  claiming  title  to  tbe  lots  and  was  in  pos- 
session, asserting  such  ownership  in  him- 
self, and  was  not  in  possession  under  his 
mother.  If  the  mother  was  claiming  owner- 
ship, and  was  in  possession,  she  and  her  son 
were  boldlng  a  mixed  or  Joint  i>os8ession,  un- 
der different  claims  of  title.  Up  to  five  years 
it  may  be  the  possession  was  held  adverse  to 
appellant  by  both  mother  and  son,  but  by  a 
Joint  possession,  under  adverse  claims  of  ti- 
tle as  to  each  other.  After  that  period,  and 
before  the  expiration  of  ten  years,  the  son 
acknowledged  the  title  of  the  true  owner  and 
leased  the  land  and  paid  rent  for  two  or 
three  years.  Appellant,  then  by  tenant,  en- 
tered Into  possession  of  tbe  land  for  that  pe- 
riod and  vras  thus  holding  the  possession. 
Appellee,  under  sudi  circumstances,  It  occurs 
to  ns,  would  not  during  that  time  be  in 
"peaceable,  adverse  possession."  If  the  Jury 
sliould  find  the  mother  was  In  possession, 
claiming  under  her  community  and  home- 
stead rights,  and  the  son  at  the  time  was  in 
possession  with  her,  claiming  title  under  the 
Willi  this  would  neceasarily  be  a  mixed  pos- 
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session.  Now,  suppose  tbe  son  had  purchas- 
ed the  land  from  the  true  owner  before  limi- 
tation was  complete,  could  the  mother  reoov- 
er  upon  a  title  resting  alone  upon  adverse 
possession  for  ten  years?  Did  she  have  ex- 
clusive, peaceable,  adverse  possession  for 
that  period?  Wherein  Is  the  difference  be- 
tween a  purchase  and  a  lease?  The  acts  of 
the  son  could  not  have  affected  the  rights  or 
title  which  appellee  may  have  had;  yet  she 
had  none,  but  must  rely  upon  peaceable,  ad- 
verse possession  to  acquire  one  by  limitation. 
When  the  son  changed  his  attitude  towards 
the  true  owner,  that  possession  which  they 
bad  theretofore  held  adverse  to  the  owner 
ceased  to  be  adverse.  "This  becomes  obvi- 
ous when  it  Is  reflected  that,  bad  be  complet- 
ed his  purchase  and  obtained  plaintiff's  ti- 
tle, bis  possession  would  have  been  a  rightful 
one  held  in  his  own  right,  and  there  could 
have  been  no  holding  adverse  to  bis  by  other 
members  of  the  family."  Burrell  v.  Adams, 
104  Tex.  183,  135  S.  W.  1166.  In  other 
words,  be  would  be  the  true  owner  in  i)os- 
sesslon,  and  the  wrongful  possessor  could  not 
prevail  under  limitation.  The  rightful  title 
would  draw  to  it  the  seisin.  "Adverse  pos- 
session is  an  actual  and  visible  appropria- 
tion of  the  land,  commenced  and  continued 
under  a  claim  of  right,  inconsistent  with  and 
hostile  to  the  claim  of  another."  Article 
S681,  R.  C.  S.  In  this  state,  as  we  .under- 
stand the  rule,  it  is  not  necessary  to  show 
actual  notice  of  such  possession  to  the  true 
owner,  but  it  must  be  actual,  continuous,  visi- 
ble, notorious,  distinct,  and  hostile.  It  is 
stated  by  the  courts  that  such  holding  la 
necessary  so  "that  the  adverse  claimant  may 
be  thus  notified  that  bis  title  is  disputed." 
Gillespie  V.  Jones,  26  Tex.  346;  Richards  ▼. 
Smith,  67  Tex.  610,  4  S.  W.  671 ;  Cyc.  toL  1, 
p.  1032  (b). 
In  Richards  ▼.  Smith,  supra,  it  is  said: 
"When  the  acts  done  upon  a  tract  of  land  are 
•ucfa  as  to  give  unequivocal  notice  to  all  per- 
sons of  a  claim  to  it  adverse  to  the  claim  of 
all  others,  and  tliis  is  acoumpanied  by  an  actu- 
al possession,  exclusive  in  its  character,  then 
Uinitation  will  run  in  favor  of  the  person  so 
asserting  adverse  claim,  and  enjoying  an  ex- 
clusive possession  from  the  time  such  exclusive 
occupancy  began,  whether  the  land  be  inclosed 
or  not." 

Again,  it  is  said  in  Mboon  v.  Cain,  77  Tex. 
816,  14  S.  W.  24,  in  order  for  poKiession  to 
be  adverse  to  the  true  owner.  It  "must  be 
'of  such  a  character  as  to  indicate  unmistak- 
ably an  assertion  of  a  claim  of  exclusive 
ownership  In  the  occupant' "  Also  see  Ben- 
der V.  Brooks,  103  Tex.  820,  127  S.  W.  168, 
Ann.  Cas.  1913A,  650. 

Can  tbe  evidence  in  this  case  be  said  to 
conclusively  show  "unmistakably  an  asser- 
tion of  claim  of  exclusive  ownership"  In  ap- 
pellee? She  was  an  occupant  thereon,  and 
so  was  tbe  son.  If  tbe  evidence  conclusively 
showed  that  the  possession  was  her  posses- 
sion, and  not  the  bmi'b,  and  that  she  was  ex- 
ercising such  possession  under  her  claim  of 


title,  and  which  was  sufficient  to  afford  ap- 
pellant notice  of  that  fact,  then  we  might 
sustain  appellee's  contention.  We  think  ap- 
pellant, under  the  evidence  in  this  case,  may 
well  have  understood  she  was  not  in  posses- 
sion, asserting  a  claim  of  exdusive  ovmer- 
shlp.  Of  course,  if  tbe  facts  show  that  ap- 
pellee was  so  in  possession,  and  appellant 
knew  that  fact,  or  if  the  facta  show  that  she 
was  in  possession  and  so  occupied  the  land, 
and  it  was  of  such  a  character  as  to  unmis- 
takably show  she  was  asserting  under  such 
possession  an  exclusive  ownership,  then  ap- 
pellee would  be  entitled  to  recover.  The  bu» 
den  la  on  the  appellee  in  this  case  to  prove 
such  possession  under  claim  of  title. 

The  trial  court  therefore  could  not  have 
instructed  a  verdict  for  appellee  under  tbe 
ten-year  statute,  and,  if  the  charge  of  the 
court  was  error,  as  held  by  us,  on  the  five- 
year  the  error  was  material. 

[10]  The  fifth  and  sixth  assignments  will 
be  overruled.  Tbe  question  of-  election  un- 
der the  will  was  one  of  fact  If  appellee 
accepted  under  the  will,  she  had  no  right 
to  the  land,  and.  In  so  far  as  she  was  con- 
cerned, tbe  act  of  C.  F.  Somervllle  in  leas- 
ing the  land  did  not  matter,  if  she  was  claim- 
ing the  land.  If  appellant  desired  tbe  sub- 
mission of  tbe  question  of  her  election  under 
the  will.  It  should  have  requested  a  charge 
to  that  effect  On  the  hypothesis  of  appel- 
lee's theory  urged  by  her,  the  charges  of  tbe 
court  objected  to  were  correct  If  appellant 
desired  its  theory  presented,  a  proper  charge 
should  have  been  requested  presenting  Its 
theory.  On  the  question  of  election  we  refer 
to  what  has  been  said  in  disposing  of  the 
first  assignment  and  the  authorities  cited 
thereunder,  and  we  also  Cite  the  additional 
cases  of  Carroll  v.  Carroll,  20  Tex.  731;  Moss 
v.  Helsley,  60  Tex.  426. 

For  the  reasons  above  suggested,  we  over- 
rule the  seventh   assignment 

[11]  The  appellant  requested  fbe  follow- 
ing charge: 

"You  are  charged  that,  if  you  believe  from  the 
evidence  that  from  1904  to  1911  C.  F.  Somer- 
vllle had  actual  control  and  management  of  the 
property  in  controversy  and  was  authorized  by 
hia  mother  to  control  and  manage  her  property, 
and  that  in  leasing  the  property  in  controversy 
from  plaintiff  he  was  acting  within  the  scope 
of  the  authority  granted  by  his  mother,  yon 
will  find  for  the  plaintiff  as  against  the  de- 
fendant and  intervener." 

This  conrt  is  unanimous  in  the  opinion 
that  the  trial  court  was  not  in  error  in 
refusing  the  above  charge,  and  we  have  de- 
cided not  to  express  the  views  of  the  ma- 
jority with  reference  to  tbe  principles  sought 
to  be  presented  by  tbe  charge,  and  withdraw 
our  opinion  with  reference  to  tbe  same,  here- 
tofore filed  in  this  case. 

[12]  Tbe  ninth  assignment  will  be  over- 
ruled, for  the  reason  particularly  that  under 
the  facts  submitted  the  Jury  were  Instructed 
to  find  against  O.  F.  SomerriUa    The  Jury, 


.Digitized  by 


Google 


Texj 


LEVT  ▼.  DUNKEN  BEALTY  CO. 


679 


In  retating  to  render  a  verdict  for  )ilm,  and 
finding  for  the  intervener,  practically  found 
against  0.  F.  Somervllle,  and  the  refusal  of 
tbe  cliarge  became  immaterial,  if  otherwise 
correct,  which  we  do  not  now  decide. 

The  tenth  assignment  is  overruled.  We 
think  the  charge  was  correctly  refused. 

The  eleventh  assignment  is  overruled. 
There  was  some  evidence  as  to  the  payment 
of  the  taxes  for  the  year  1003,  and  it  would 
have  been  improper  to  charge  the  Jury  that 
there  was  none.  If  the  charge  had  requested 
the  issue  to  be  submitted  as  one  of  fact  to  be 
found  by  the  Jury,  it  should  have  been  given 
under  the  testimony  in  the  record. 

For  the  reasons  given,  the  Judgment  will 
be  reversed  and  the  cause  remanded  for  an- 
other trial. 

Tbe  motion  for  r^earing  will  therefore  be 
overruled,  but,  as  we  have  given  a  different 
reason  for  reversing  the  case  to  that  given 
in  the  former  opinion,  appellee  will  be  per- 
mitted to  file  a  motion  tot  rehearing  on  this 
opinion. 

On  Sfotlon  for  Rehearing: 

In  some  measure  aK)ellee's  criticism  of 
our  use  of  joint  possession  In  the  original 
opinion,  is  correct,  as  there,  of  course,  can 
be  but  one  possession.  We  might  more  prop- 
erly have  expressed  our  meaning  by  saying 
"occupancy."  We  are  well  aware  ot  the 
class  of  cases  in  which  the  question  of  mixed 
possession  has  found  expression.  This  Is  an 
anomalous  case.  The  true  owner  of  this 
land  found  two  occupants  on  it.  One  had  or 
claimed  title  to  it,  as  would  appear  t^om 
the  probate  records  by  will,  and  before  ten 
years  had  elapsed  he  acknowledged  the  ti- 
tle of  appellant  and  leased  the  land  as  its 
tenant  Thereafter  the  true  owner  is  in  pos- 
session by  tenant  The  appeUee  was  in  ];>os- 
sessiOD,  or  rather  living  in  the  house  on  an- 
other portion  of  the  lot  Why  should  not  the 
rule  of  mixed  possession  apply  in  this  kind 
of  a  case?  We  believe  it  should.  Again,  the 
appellee,  under  the  law,  as  we  conceive  it 
must  have  bad  actual,  open,  visible,  exclusive, 
distinct  and  hostile  possession.  It  must  have 
beat  siHdi  as  would  give  notice  to  the  owner 
that  its  title  is  disputed.  This  Joint  oc- 
cupancy by  the  mother  and  son,  especially 
after  tbe  lease  by  the  son,  does  not  by  the 
record,  we  believe,  conclusively  show  that  ap- 
pellee had  such  exclusive  hostile  possession. 
Tbe  fact  that  the  jury  may  have  found  such 
hostile  possession  was  had  for  five  years 
migbt  be  warranted  under  the  facts;  for 
neither  mother  nor  son  was  occupying  the 
land  as  the  tenant  of  appellant  up  to  that 
time  Thereafter  the  Jury  may  have  well 
concluded  aitpellee  did  not  have  actual,  ex- 
clusive, and  hostile  possession  such  as  to 
give  notice  to  appellant  of  an  adverse  claim 
of  tlUe  to  It 

Tbe  motion  will  be  overruled. 


I/EVZ  «t  aL  V.  DUNKEN  EBALTI  C0.» 

(No.  6488.) 

(Court   of   Oivil   Appeals    of   Texas.     Austin. 
Oct  20.  1915.) 

1.  Bkoksbs  «ss>82— Actions  fob  OomnasiONS 
—Complaint— Allxoations  as  to  Abilitt 
AND  Willingness. 

In  a  broker's  action  for  commissions  for 
procnring  a  contract  for  the  excbango  of  lands 
between  defendants  and  C,  which  provided  that 
if  either  party  failed  to  perform,  such  party 
should  forfeit  and  pay  to  the  other  party  a  speci- 
fied sum  as  liquidated  damages,  an  allegation 
that  C.  was  at  all  times  ready,  able,  and  willing 
to  carry  out  the  contract  and  take  defendantr 
property  upon  the  terms  agreed  upon,  as  evi- 
denced by  such  contract,  was  more  than  an  alle- 
gation that  he  was  ready,  able,  and  willing  to 
take  the  property  or  pay  Ihe  stipulated  penalty, 
and  was  a  specific  and  distinct  allegation,  of  bis 
ability  and  willingness  to  exchange  the  property 
upon  the  terms  agreed  upon. 

[E!d.  Note. — B\)r  other  cases,  see  Brokers,  Cent 
Dig.  {{  101-103;  Dec  Dig.  <S=»82.] 

2.  Tbial  «=a343  —  Yebdict  —  Gonbvbuotion 

AND   OFEBATION. 

In  a  broker's  action  for  commissions, 
where  the  testimony  on  an  issue  as  to  plaintiff's 
breach  of  a  contract  to  procure  a  loan  for  de- 
fendants with  which  to  clear  up  an  incum- 
brance was  conflicting,  and  such  issue  was  sub- 
mitted to  the  jury,  a  verdict  for  plaintiff  nec- 
essarily decided  it  against  defendant 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §S  809-812 ;  Dec  Dig.  <8=>348.] 

3.  Bbokebs  «=361— Right  toi  ConiaasiONS— 
Failube  or  Negotiations. 

Though  brokers  with  whom  defendants  list- 
ed property  for  sale  or  exchange,  and  who  had 
knowledge  of  the  existence  of  incumbrances  on 
the  property,  could  not  themselves  have  made  a 
contract  binding  defendants  to  sell  or  exchange 
their  property  otherwise  than  subject  to  the 
incumbrances,  where  defendants  made  a  con- 
tract to  exchange  lands  with  a  party  procured 
by  the  brokers  which  bound  them  to  remove  such 
incumbrances,  the  brokers  were  entitled  to  their 
compensation,  notwithstanding  their  knowledge 
of  the  incumbrances,  and  though  defendants' 
failure  to  comply  with  the  contract  resulted  from 
their  failure  to  remove  such  incumbrances. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  §{  77,  78,  92,  03;   Dec.  Dig.  <S=»61.] 

4.  Bborebs  «=>82— Actions  fob  Couuisbions 
—Complaint— Allegations  as  to  Abilitt 
AND  Willingness. 

In  a  broker's  action  for  commissions  for 
procuring  a  contract  for  the  exchange  of  lands 
between  defendants  and  C,  plaintiff's  allegation 
that  C.  was  ready,  able,  and  willing  to  carry 
out  the  contract  was  eqmvalent  to  an  allegation 
that  he  had  title  to  the  property  he  contracted 
to  exchange,  especially  where  it  otherwise  ap- 
peared that  the  failure  to  carry  out  the  con- 
tract was  due  to  defendants'  failure  to  remove 
incumbrances  from  their  property. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  {$  101-103 ;    Dec.  Dig.  «=»82.] 

5.  Plxadino  «=9l29— Failube  to  Dent— Ad- 
lassioNS— Actions  fob  CoMuiasioNe— Evi- 
dence. 

Where,  in  a  broker's  action  for  commissions 
for  procuring  a  contract  for  the  exchange  of 
lands  between  defendants  and  C,  defendants' 
answer  alleged  that  the  trade  was  not  consum- 
mated because  of  incambrances  on  their  proper- 
ty, and  that  by  reason  of  their  faUnre  to  remove 
such  incumbrances,  they  became  liable  to  0. 
for  liqoidated  damages,  their  brief  on  appeal 
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Btated  that  the  trade  was  not  consammated  be- 
cause of  such  incumbrances,  and  one  of  the  de- 
fendants testified  that  he  paid  C.  $2,600  on  ac- 
count of  their  liability  under  the  contract,  it 
sufficiently  appeared  that  C.  did  not  break  the 
contract,  especially  where  the  petition  alleged 
that  C.  was  at  all  times  ready,  able,  and  will- 
ing to  carry  out  the  contract,  and  the  statute 
then  in  force  required  parties  to  swear  to  their 
pleadings,  and  provided  that  the  failure  of  the 
opposite  party  to  deny  under  oath  a  fact  thus 
pleaded  snould  operate  as  an  admission  of  the 
truth  of  such  fact,  and  defendants  did  not  deny 
the  allegation  in  question. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  270-275;    Dec.  liig.  <S=>129.] 

6.  Pleadino  i@=3200  —  Evidence  Aduissiblx 

XINDEB  FLEADinOS. 

Where  defendants  did  not  deny  under  oath 
the  truth  of  an  allegation  in  the  petition  that 
plaintiffs  were  partners,  as  they  were  required 
to  do  by  the  statute  then  in  force  in  order  to 
make  it  an  issue,  evidence  that  they  w«re  not 
partners  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.Dig.  {{  85&-863,  886% ;  DecDig.  <e=»200.] 

7.  Tbiai,   «=>S20— -Vekdict  — SumojKNOY  — 
Failcbc  to  Dispobs  of  Issues. 

Where,  in  a  broker's  action  for  commissions 
for  procuring  a  contract  for  the  exchange  of 
lands  which  defendants  failed  to  perform,  de- 
fendants pleaded  as  a  defense  plaintiffs'  breach 
of  a  contract  to  procure  a  loan  to  enable  them  to 
dear  up  an  incumbrance  on  the  land,  and  this 
issue  was  submitted  to  the  jury  by  a  charge  re- 
quiring a  verdict  for  defendants  if  such  issue 
was  decided  in  their  favor,  a  general  verdict  for 
plaintiffs  for  a  specified  sum,  disposed  of  de- 
fendants' cross-tiction  for  expenses  claimed  to 
have  been  incurred  by  reason  of  plaintiffs'  alleg- 
ed breach  of  contract,  and  judgment  was  prop- 
erly rendered  against  defendants  on  such  cross- 
acaon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !§  774-776,  782;    Dec.  Dig.  «S=>329.] 

8.  Pleading   ^=>406— Waiveb  or   Bbbobs. 

Where,  in  a  broker's  action  for  commis- 
sions, though  the  allegation  of  the  petition  charg- 
ing defendants  with  fault  was  general,  and  did 
not  specify  in  what  particular  they  had  breach- 
ed their  contract,  it  was  not  excepted  to  for  that 
reason,  it  had  its  standing  in  court  as  a  plea 
fixing  responsibility  upon  defendants  for  tneir 
failure  to  consummate  the  deaL 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  St  1355-1859, 1361-1865,  1867-1874, 
1386;  Dec.  Dig.  «s>406.] 

9.  Trial  «=»251— Instbtjctiows— CoNrosMrrr 
TO  Issues— Actions- for  CouinssiONS. 

Where,  in  a  broker's  action  for  commissions 
for  procuring  a  contract  for  the  exchange  of 
lands  which  defendants  failed  to  perform,  the 
supplemental  petition  alleged  that  the  other  par- 
ty to  the  contract  was  at  all  times  ready,  able, 
and  willing  to  carry  out  the  contract,  and  that 
if  the  contract  was  not  carried  out  by  defend- 
ants, it  was  the  fault  of  defendants  themselves, 
an  objection  to  a  special  charge  on  the  ground 
that  the  pleadings  raised  no  issue  as  to  whether 
it  was  defendants'  fault  that  the  contract  was 
not  performed  was  not  well  founded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cait 
Dig.  SS  587-595;   Dec.  Dig.  «=5»251.] 

10.  Appeal  and  Error    9=>885— Objections 
TO  Instructions— Waiver. 

Objections  to  a  paragraph  of  the  court's 
main  charge  and  to  a  special  charge,  contained 
in  a  motion  for  a  rehearing,  were  waived,  where 
in  appellants'  brief  no  complaint  was  made  of 
such  paragraph  of  the  charge  and  a  different 


objection  was  made  .to  the  special  charge  in 

question. 

,[Ed.  Note.— Fop  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  tf  3241-8243;  Dec.  Dig.  «s> 

88S,] 

Appeal  from  District  Court,  UcLennan 
County;  Tom  L.  McCullougta,  Judg& 

On  motion  for  rehearing.  Motion  over- 
ruled. 

For  former  opinion,  see  178  S.  W.  984. 

Gross  &  Street  and  W.  L.  Eason,  all  of 
Waco,  for  appellants.  J.  A.  Stanford,  of 
Waco,  for  appellee. 

KEY,  O.  J.  Appeaiants  have  presented  an 
elaborate  motion  for  rehearing,  which  baa 
been  duly  considered  and  the  condaslon 
reached  that  It  should  be  overruled.  In  that 
motion,  among  other  things,  it  Is  said: 

"We  earnestly  insist  that  the  court  ^ve  to  this 
case  that  mature  consideration  which  it  deserves, 
as  we  feel,  as  is  shown  by  its  opinion  in  this 
case,  that  you  have  not  heretofore  given  much 
consideration  to  it." 

Assuming  that  the  statement  quoted  was 
made  In  good  faith,  and  conceding  the  right 
to  so  make  it,  we  have  concluded  to  write 
this  additional  opinion,  In  order  that  It  may 
be  seen  that  the  case  has  received  due  consid- 
eration at  the  hands  of  this  court  If  the 
charge  that  this  court  bad  not  given  suffldeut 
consideration  to  the  case  Is  based  upon  the 
fact  that  we  did  not.  In  our  original  opinion, 
discuss  an  the  questions  presented  in  appel- 
lants' brief,  then  every  appellate  court  In 
this  state,  and  perhaps  In  all  others,  is  sub- 
lect  to  the  same  criticism,  as  that  course  Is 
pursued  in  a  majority  of  cases  decided  by 
all  other  appellate  courts;  and  any  other 
course  would  be  Impracticable  if  the  bismess 
of  such  courts  Is  to  be  disposed  of  with 
any  reasonable  degree  of.  dispatch. 

On  the  last  page  of  the  brief  upon  whldi 
appellants  submitted  the  case  to  this  court  it 
Is  stated  that  while  some  minor  quesUons 
are  presented,  yet  the  real  questions  Involved 
In  the  appeal  are  only  three,  viz. : 

First  "That  appellees  predicate  their  right  to 
recover  on  the  theory  that  they  procured  the 
execution  of  the  contract  in  suit,  which  contract 
is  not  capable  of  specific  performance  in  a  court 
of  equity,  and  therefore  they  did  not  earn  a  com- 
mission when  they  procured  its  execution.  It 
was  incumbent  on  tnem  to  show  that  Crowley 
was  ready,  able,  and  willing  to  exchange  prop- 
erties with  the  Levys,  and  this  they  have  failed 
to  do.  They  allege  that  Crowley  was  ready, 
able,  and  willing  to  carry  out  bis  contract  that 
is  to  say,  he  had  the  right  to  demand  the  for- 
feit." Second.  "Appellees  knew  of  the  incum- 
brances on  appellants'  property  when  the  same 
was  listed,  and  the  trade  in  question  was  not 
consummated  because  of  these  incumbrances. 
It  is  well  settled  that  a  real  estate  broker  can- 
not recover  a  commission  from  his  customer 
where  a  trade  is  not  consummated  by  reason  of 
defects  known  to  the  broker  at  the  time  he  ac- 
cepts the  listing."  Third.  "Appellees  failed  to 
show  that  Crowley  had  a  good  title  to  the  Tar- 
rant county  land,  and  for  that  reason  the  con- 
tract in  question  was  not  capable  of  spedfic  en- 
forcement in  a  court  of  equity,  and  therefore 
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the  real  estate  broker  is  not  entitled  to  Ma 
commissioD.  A  party  must  prove  bis  case 
before  he  can  recover." 

[1]  When,  the  record  is  examined,  even 
conceding  that  appellants'  contention  that 
the  contract  between  them  and  Crowley  was 
not  capable  of  enforcement  by  salt  for  spe- 
cific performance  is  correct,  still,  the  three 
questions  enumerated  in  app^lants'  brief  are 
not  difficult  of  solution,  and  therefore  do  not 
reqnlre  any  very  extended  consideration.  As 
to  the  first  of  these  questions,  the  answer  to 
appellants'  contention  is  tliat  appellees  not 
only  alleged  in  their  original  petition  that 
Crowley  was  ready,  aUe,  and  willing  to  car* 
ry  out  his  contract,  but  in  their  supplemental 
petition  they  alleged — 

"that  tbe  said  A.  F.  Crowley  was  at  all  times 
ready,  able,  and  willing  to  carry  out  said  con- 
tract and  to  take  defendants'  property  upon  the 
terms  agreed  opon  as  evidenced  by  said  written 
contract  as  set  out  in  plaintiffs'  amended  peti- 
tion, and  if  said  contract  wag  not  carried  out 
by  the  defendants,  then  it  was  the  fault  of  the 
defendants  themselves,  for  which  these  plaintiffs 
are  in  no  way  responsible." 

The  allegation  that  Crowley  was  at  all 
times  ready,  able,  and  willing  to  carry  out 
the  contract  and  take  appellants'  property 
npon  the  terms  agreed  upon  was  more  than 
an  allegation  that  he  was  ready,  able,  and 
willing  to  take  appellants'  property  or  pay 
the  penalty  stipulated  in  the  contract  It 
was  a  specific  and  distinct  allegation  of  his 
ability  and  willingness  to  exchange  property 
with  appellants  upon  the  terms  agreed  upon 
in  tbe  written  contract. 

[2,  S]  The  answer  to  appellants'  second  con- 
tention Lb  that  appellees  brought  CrowJey  and 
appellants  together,  and  they  entered  Into 
a  written  contract,  by  the  terms  of  which  ap- 
pellants obligated  themselves  to  remove  tbe 
incambrances  referred  to;  and,  such  being 
the  case,  appellees  were  entitled  to  compen- 
sation for  their  services  as  brokers,  unless 
they  were  in  fault  in  procuring  appellants 
to  make  the  contract,  or  unless  they  made 
and  breached  the  contract  pleaded  by  appel- 
lants in  the  eighth  and  ninth  paragraphs  of 
th^r  amended  answer,  which  read  as  fol- 
lows: 

"(S)  These  defendants  further  represent  that 
it  was  expressly  understood  and  agreed  between 
plaintiff  herein  and  these  defendants  that  said 
loan  should  be  negotiated  against  said  Wise  coun- 
ty land,  and  that  in  case  same  was  not  negotiat- 
ed, and  for  that  reason  exchange  of  properties 
should  not  be  consummated  by  actual  delivery 
of  deeds,  then  in  that  event  defendants  should 
not  be  liable  to  plaintiff  for  any  commission 
whatsoever,  bnt  in  case  said  loan  should  be  ne- 

fvtiated,  and  said  exchange  of  properties  be 
nally  consummated  by  the  passing  of  deeds, 
then  in  that  event  it  was  understood  and  agreed 
that  ttiese  defendants  should  pay  plaintiff  the 
sum  of  $1,000.  These  defendants  farther  repre- 
sent that  they  entered  into  the  contract  with  A. 
F.  Crowley  upon  the  faith  which  they  had  in 
the  representations  and  guaranty  of  plaintiff 
herein  that  be  would  neirotiate  a  loan  against 
said  land  sufficient  to  clear  the  incnmbrance 
which  was  against  these  defendants'  property 
in  Waco,  Tex. 

"(W  These  defendants  further  represent  that 
after  the  szecntion  of  said  contract  witb  the  said 


A.  F.  Crowley  plaintiff  and  these  defendants 
undertook  to  procure  a  loan  against  said  land 
in  Wise  county,  as  hereinbefore  described,  but 
that  in  this  their  efforts  were  futile;  that  by 
reason  of  their  inability  to  procure  such  loan 
the  agreement  between  these  defendants  and  A. 
F.  Crowley  was  not  finally  consummated. 
Wherefore  these  defendants  say  that  by  reason 
of  the  foregoing  they  never  became  liable  or 
bound  to  i>ay  plaintiff  any  sum  whatsoever." 

Appellees  denied  under  oath  that  such  con- 
tract was  made.  The  issues  so  made  and 
upon  which  the  teetimmiy  was  confiicting 
were  submitted  by  the  court  to  the  Jury  and 
tbe  verdict  for  appellees  necessarily  decided 
these  issues  against  appellants.  The  result 
of  the  verdict  is  that  the  agreement  plead- 
ed by  ai^)ellants  as  a  defense  was  never 
omde ;  and,  in  the  absence  of  such  an  agree- 
ment, if  appellants  listed  their  property  with 
appellees  for  sale  or  exchange  (whldi  appeA- 
lees  charged  in  their  petition  and  appellants 
admitted  in  their  answer)  then,  if  they 
brought  the  parties  together,  although  appel- 
lees may  not  have  been  authorized  to  bind 
appellants  to  remove  the  incnmb  ranees  upon 
their  property,  yet  if  appellants  themselves 
entered  into  a  contract  with  Crowley  by 
which  they  bound  themselves  to  do  so,  appel- 
lees had  the  right  to  recover  their  compensa- 
tion as  brokers,  although  they  knew  the  exist- 
ence of  the  incumbrances  when  the  property 
was  listed  with  them,  and  although  the  fail- 
ure of  appellants  to  comply  with  their  coi^ 
tract  with  Crowley  resulted  from  their  fail- 
ure to  remove  the  Incumbrances  referred  to. 
Hamburger  &  Dreyllng  v.  Thomas,  118  S.  W. 
770.  We  quote  as  follows  from  the  opinion  in 
that  case,  including  the  authorities  there 
cited: 

"The  rule  seems  to  be  well  settled  that  where- 
a  real  estate  broker  has  contracted  for  a  cer- 
tain compensation  for  procuring  a  customer  to 
purchase  on  certain  terms  and  conditions,  and 
he  procures  a  purchaser  who  agrees  to  purchase 
under'  modified  terms  and  conditions  differing 
from  those  the  agent  was  authorized  by  bis  prin- 
cipal to  make,  and  such  terms,  as  modified,  are 
agreed  to  by  the  owner  of  the  property  by  bis 
entering  into  a  written  contract  of  sale,  embody- 
ing the  modified  terms  and  conditions,  with  the 
purchaser,  the  broker  is  entitled  to  his  compen- 
sation as  stipulated  in  his  contract  of  agency, 
if  through  the  failure  of  his  principal  to  comply 
with  the  terms  and  conditions  he  has  undertaken 
on  his  part  to  perform  and  comply  with  the 
contract  of  sale  is  not  consummated.  Graves  v. 
Bains,  78  Tex.  M,  14  8.  W.  2K6;  Conkling  v. 
Krakauer,  70  Tex.  739,  11  S.  W.  117:  Hahl 
V.  Wickes,  44  Tex.  Civ.  App.  76,  97  S.  W.  838 ; 
McDonald  v.  Cabiness  (Tex.  Civ.  App.)  98  S. 
W.  943;  Id.,  100  Tex.  615,  102  S.  W.  721; 
West  V.  Thompson  [48  Tex.  Civ.  App.  862], 
106  S.  W.  1134 ;  Stewart  v.  Mather,  32  Wis. 
344 ;  Gilder  v.  Davis,  137  N.  T.  B04.  33  N.  E. 
689,  20  L.  R.  A.  398 ;  Lockwood  v.  Halsey,  41 
Kan.  166,  21  Pac.  98 ;  Gelatt  v.  Bidge,  117  Mo. 
553,  23  S.  W.  884,  38  Am.  St.  BepTSsS ;  Smith 
V.  Schiele,  93  Cal.  144,  28  Pac.  B57." 

So  it  seems  quite  clear  that,  although  ap- 
pellees, having  knowledge  of  the  existence  of 
tbe  incumbrances,  could  not  themselves  have 
made  a  contract  binding  appellants  to  sell 
or  exchange  their  property  otherwise  than 
subject  to  the  incumbrances,  y^wbeu  ao- 
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pellants  made  a  contract  binding  themselyes 
to  remove  the  Incumbrances,  appellees  were 
entitled  to  their  compensation  as  brokers, 
unless  their  right  thereto  was  defeated  by 
the  matters  pleaded  in  appellants'  answer. 

[4,  B]  Appellants'  third  proposition  is  an- 
swered by  citing  the  fact  that  at  the  time 
this  case  was  tried  the  statute  was  in  force 
which  required  parties  to  swear  to  their 
pleadings,  and  provided  that  the  failure  of 
the  opposite  party  to  deny  under  oath  a  fact 
thus  pleaded  should  operate  as  an  admission 
of  the  truth  of  such  fact.  As  shown  by  the 
quotation  from  appellees'  supplemental  peti- 
tion, they  alleged  that  Crowley  was  at  all 
times  ready,  able,  and  willing  to  carry  out 
the  contract  by  taking  appellants'  property, 
and  appellants  did  not,  by  any  pleading, 
sworn  to  or  otherwise,  deny  the  allegation 
so  made  in  appellees'  supplemental  petition. 
Crowley  could  not  have  been  able  to  carry 
out  his  contract  and  convey  to  appellants  a 
good  title  to  bis  property  unless  he  had  such 
title,  and  therefore  the  averment  that  he  was 
able  to  convey  such  title  was  equivalent  to 
saying  that  he  had  such  title.  Besides,  it  is 
averred  in  appellants'  answer  that  the  trade 
in  que^on  was  not  consummated  tiecanse  of 
the  incumbrances  upon  their  property,  and 
that  by  reason  of  their  failure  to  remove 
such  Incumbrances  they  became  liable  to 
Crowley  for  $2,500,  the  damages  stipulated 
in  the  contract  between  them ;  and  it  is  also 
stated  in  appellants'  brief  that  the  trade  was 
not  consummated  because  of  the  incumbranc- 
es referred  to ;  and  It  Is  shown  by  the  testi- 
mony of  appellant  Ike  Levy  that  he  paid 
Crowley  $2,500  on  account  of  such  liability 
under  the  contract.  What  has  been  said  In 
reference  to  this  matter  relates  to  appellants' 
contention,  made  elsewhere  in  their  brief 
and  also  in  the  motion  for  rehearing,  that 
appellees  were  not  entitled  to  recover  be- 
cause they  failed  to  prove  that  Crowley  had 
submitted  to  appellants  an  abstract,  showing 
that  he  had  title  to  his  property,  within  the 
time  required  by  the  contract  Appellants' 
statement  in  their  answer  that  on  account 
of  their  failure  to  remove  the  incumbrances 
from  their  property  they  thereby  breached 
their  contract  with  Crowley  and  became  lia- 
ble to  him  for  $2,500,  and  the  testimony  giv- 
en by  one  of  them  that  they,  paid  Crowley 
that  sum  because  of  such  liability,  and  the 
admission  In  appellants'  brief  that  the  trade 
in  question  was  not  consummated  because  of 
such  incumbrances,  is  sufficient  to  satisfy 
this  court  that  Crowley  did  not  breach  the 
contract,  and  was  ready,  able,  and  willing 
to  carry  It  out  by  conveying  to  appellants 
the  property  he  contracted  to  convey. 

[I]  This  covers  all  the  questions  presented 
In  appellants'  brief  except  the  minor  ques- 
tion, hereafter  adverted  to.  It  is  contended 
that  error  was  committed  in  not  permitting 
appellants  to  prove  that  appellees  were  not 
partners,  as  alleged  in  their  petition.    Ap- 


pellants did  not  deny  under  oath  the  tnitb 
of  that  allegation,  as  they  were  required  to 
do  by  statute  in  order  to  make  it  an  issue, 
and  therefore  we  overrule  their  contention 
In  that  regard. 

[7]  Elrror  is  also  assigned  upon  the  action 
of  the  court  in  rendering  Judgment  against 
appellants  upon  a  cross-action  which  the; 
set  up  against  appellees;  the  contention  be- 
ing that  the  cross-action  was  not  disposed  of 
by  the  verdict  The  verdict  was  a  general 
finding  for  the  plaintiffs  for  a  specified  sum 
of  money,  no  reference  being  made  therein 
to  appellants'  cross-action;  but  the  cross-ac- 
tion was  founded  upon  the  facts  pleaded  in 
defendants'  answer  as  a  defense.  In  other 
words,  it  was  alleged  that  by  reason  of  ap- 
pellees' failure  to  comply  with  their  agree- 
ment to  procure  a  loan  for  them,  appellants 
were  entitled  to  recover  from  appellees  f25 
which  they  bad  paid  an  attorney  to  exam- 
ine the  title  to  the  Crowley  property,  $100 
paid  to  the  same  attorney  for  going  to 
Ft  Worth  and  endeavoring  to  Induce  Crow- 
ley to  release  appellants  from  their  obligation 
to  pay  the  $2,500  penalty,  and  another  sum 
of  money  which  constituted  the  expense  of 
shipping  cattle  to  Ft  Worth  to  discharge  ap- 
pellants' indebtedness  to  Crowley.  Thus  it 
appears  that  appellants  sought  to  predicate 
appellees'  liability  upon  the  fact  tliat  they 
bad  breached  their  contract  to  secure  a  loan 
for  appellants;  and,  as  that  issue  was  sub- 
mitted to  the  Jury  and  decided  against  ap- 
pellants under  a  charge  requiring  a  verdict 
for  them  if  decided  In  their  favor,  it  neces- 
sarily follows  that  the  verdict  of  the  Jury 
does  in  fact  dispose  of  the  cross-action. 

[S]  Before  closing  this  opinion  we  deem  it 
proper  to  call  attention  to  the  fact  that 
while  in  their  first  assignment  of  error  ap- 
pellants complain  of  the  action  of  the  trial 
court  In  overruling  a  special  exception  to  tlie 
plaintiffs'  petition,  the  record  does  not  show 
that  the  exception  referred  to  was  ruled  up- 
on or  called  to  the  attention  of  that  court 
In  so  far  as  the  record  shows,  appellants 
either  concluded  to  abandon  that  exception 
or  negligently  failed  to  call  It  to  the  atten- 
tion of  the  court  and  have  It  ruled  upoa 
At  any  rate,  the  record  does  not  sustain  that 
assignment  However,  the  exception  in  ques- 
tion should  not  have  been  sustained.  It  as- 
serted that  inasmuch  as  appellees'  petition 
showed  upon  its  face  that  appellants  had  en- 
tered into  a  contract  with  Crowley  which 
would  not  support  an  action  fbr  specific  per- 
formance, appellees  were  not  entitled  to  re- 
cover compensation  for  the  services  rendered 
by  them  in  regard  to  the  matter.  Appellees 
alleged  that  the  failure  to  consummate  the 
deal  was  caused  by  the  fault  of  appellants; 
and.  If  such  was  the  case,  and  the  other  nec- 
essary facts  were  shown,  then  appellees  were 
entitled  to  recover  as  brokers,  even  though 
the  contract  may  not  have  been  such  as 
would  have  supported  a  suit  for  spedOe  per- 
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formance — a  point  upon  which  we  express 
no  opinion.  It  Is  true  that  the  plea  charg- 
ing appellants  with  fault  was  general,  and 
did  not  specify  la  what  particular  appel- 
lants had  breached  their  contract,  but  It  was 
not  excepted  to  for  that  reason,  and  there- 
fore It  had  Its  standing  In  court  as  a  plea 
fixing  responsibility  upon  appellants  for  the 
failure  to  consummate  the  deal  between 
them  and  Crowley. 

19, 1 0]  Also  attention  Is  called  to  the  fact 
that  nearly  nine  pages  of  appellants'  motion 
for  rehearing  are  devoted  to  complaints  urg- 
ed against  a  certain  paragraph  of  the  court's 
charge  and  a  special  charge  given  at  the  re- 
quest of  appellees,  submitting  to  the  Jury 
the  issues  of  fact  involved  in  the  case.  In 
appellants'  brief  no  complaint  was  made  of 
that  paragraph  of  the  court's  charge,  but 
the  special  charge  referred  to  was  assigned 
as  error,  the  sole  objection  being,  as  shown 
by  the  only  proposition  submitted  under  that 
assignment,  that  the  pleadings  did  not  raise 
any  issue  as  to  whether  or  not  It  was  appel- 
lants' fault  that  the  properties  were  not  ex- 
changed, and  therefore  that  Issue  should  not 
have  been  submitted  to  the  Jury.  What  we 
have  already  said  refutes  that  contention. 
We  have  already  quoted  from  appellees'  sup- 
plemental petition  the  allegation  that  If  the 
deal  between  appellants  and  Crowley  was 
not  consummated.  It  was  on  account  of  ap- 
pellants' fault,  which  pleading  renders  It 
apparent  that  that  complaint  In  appellants' 
brief  against  the  action  of  the  court  in  giv- 
ing appellees'  special  charge  No.  2  was  not 
well  founded.  However,  in  appellants'  mo- 
tion for  rehearing  five  other  objections  are 
urged  against  the  action  of  the  court  In  giv- 
ing that  charge,  and  the  charge  given  by  the 
court,  upon  which  no  error  was  assigned. 
Those  objections  do  not  disclose  fundamental 
error ;  and,  if  they  indicate .  such  error  as 
might  have  required  a  reversal  of  the  case 
It  presented  in  time,  they  must  now  be  con- 
sidered as  waived  on  account  of  the  failure 
of  appellants  to  present  them  In  the  time  and 
manner  required  by  law.  However,  it  Is 
proper  to  say  that  the  controlling  questions 
as  to  the  merits  of  the  case  as  summarized 
on  the  last  page  of  appellants'  brief  were 
presented  by  other  assignments  complaining 
of  the  action  of  the  court  in  refusing  to  in- 
struct a  verdict  for  appellants,  and  in  re- 
fusing to  give  certain  other  requested  In- 
structions. '  At  the  original  hearing  those 
questions,  as  well  as  all  others  presented  In 
appellants'  brief,  received  all  the  considera- 
tion at  the  hands  of  this  court  that  was 
deemed  necessary  for  their  proper  deci- 
sion; and  a  reconsideration  of  them  In  the 
light  of  appellants'  motion  for  rehearing,  in- 


stead of  producing  any  doubt  upon  the  sub- 
ject, has  confirmed  the  belief  that  our  for- 
mer decision  was  correct,  and  therefore  the 
motion  for  rehearing  is  overruled. 
Motion  overruled. 


PXE  et  aL  v.  CABDWELI*.     (No.  6864.) 
(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  10,  1915.) 
Appxal  and  Ebbob  ®s»833— Motion  fob  Re- 

HXABIN  a — FiLI  NO . 

Where  appellee's  motion  for  rehearing  con- 
tains much  abusive  and  vituperative  language 
referring  to  appellant,  it  will  be  dismiased,  with 
leave  to  file  another. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3214,  8229-3240,  3244- 
8246;  Dec.  Dig.  «s>833.] 

Appeal  from  Galveston  County  Court ;  Gep. 
E.  Mann,  Judge. 

Action  between  B.  F.  Pye  and  others 
against  Margaret  C!ardwelL  There  was  a 
Judgment  for  the  latter,  and  the  former  ap- 
peal. On  appellee's  motion  for  rehearing. 
Motions  stricken,  with  leave  to  file  a  second 
motion. 

Lipscomb  &  Lipscomb  and  B.  F.  Pye,  all  of 
Beaumont,  and  Lewis  Fisher,  of  Galveston, 
for  api)ellants.  Geo.  G.  Clough  and  Aubrey 
Fuller,  both  of  Galveston,  for  appellee. 

PLEASANTS,  O.  J.  Upon  reading  the  mo- 
tion for  rehearing  filed  by  appellee,  we  find 
that,  along  with  propositions  and  arguments 
of  clearness  and  force  which  are  entitled  to 
a  careful  consideration.  It  contains  much 
abusive  and  vituperative  language  referring 
to  appellants.  This  abuse  and  vilification  of 
appellants  Is  several  times  repeated  in  the 
motion,  and  we  feel  constrained  to  express 
our  condemnation  of  such  language  in  a  pa- 
per addressed  to  and  filed  in  this  court. 

Whether  or  not  appellants  have  acted  In 
a  way  to  Justify  the  reflections  cast  upon 
them  by  counsel  for  appellees  Is  Immaterial. 
We  cannot  permit  the  records  of  this  court 
to  be  made  a  channel  through  which  attor- 
neys or  parties  may  cast  abuse  and  villQcaT 
tion  upon  each  other,  and  our  files  cannot  be 
used  to  preserve  documents  containing  vio- 
lent and  abusive  language  of  the  kind  con- 
tained In  this  motion.  It  evidences  a  ladi 
of  proper  respect  for  this  court  for  counsel 
to  present  to  it  a  motion  of  this  character, 
and  such  action  might  properly  be  treated 
and  punished  as  contempt 

We  will  not  do  more,  however,  than  to  or- 
der the  motion  stricken  from  the  flies  and  re- 
turned to  its  author.  Appellee  wUl  be  grant- 
ed ten  days  In  which  to  file  a  proper  motion, 
and  when  such  motion  is  filed  it  will  have 
our  careful  consideration. 
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FIRST  NaT.  bank  Or  KNOX  CTTX  et  aL 
T.  LESTER  et  aL     (No.  7124.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  15,  191S.     ReheariDg  Denied 

Oct  28,  1915.) 

1.  Appeal  aitd  Ekbob  «s9424r-W]tiT  or  Bb- 

BOB- -Citation — Statote. 

Under  R«v.  St.  1911,  art.  2095,  provid- 
ing that  if  a  party  is  a  nonresident,  or  if  it 
appears  from  the  return  tliat  he  cannot  be 
found  in  the  county  of  his  residence;  the  cita- 
tion in  error  shall  direct  service  on  liis  attorney 
of  record,  service  upon  a  party's  attorney  of 
record,  instead  of  upon  the  party  who  resided 
In  the  county  where  tlie  case  was  tried,  was  in- 
valid and  did  not  confer  jurisdiction  upon  the 
Ck)urt  of  Civil  Appeals  to  pass  upon  the  ap- 
peal. 

[Ed.  Note.— For  other  canes,  see  Apneal  and 
Error,  Cent.  Dig.  {{  2152-2164;  Dee.  Dig.  «=> 
424.] 

2.  Affeax  and  Erbob  €=9627— Wbit  of  Eb- 
BOR — Citation — Skbvice. 

Where  judgment  was  rendered  in  the  county 
court  January  15,  1914,  and  an  original  cita- 
tion in  error  was  attempted  to  l>e  served  Jan- 
uary 8,  1916,  by  delivering  a  copy  to  the  de- 
fendant in  error's  attorney,  and  where  defendant 
in  error's  motion  for  afiBrmance  of  the  judgment 
below,  made  on  June  17,  1915,  was  refused  on 
tlie  ground  that  service  of  the  citation  in  et^ 
ror  was  invalid,  and  an  alias  citation  in  error 
was  duly  served,  plaintiff  in  error's  failure  to 
file  the  record  in  the  Court  of  Civil  Appeals 
within  three  months  after  the  original  service 
which  he  believed  to  be  regular  was  such  laches 
as  to  require  a  dismissaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  2744-^49,  3126;  Dec. 
Dig.  «=»(J27.] 

Error  from  Harris  Comity  Court  at  law; 
dark  C.  Wren,  Judge. 

Action  between  the  First  National  Bank  of 
Knox  City  and  others,  and  J.  E.  Lester  and 
others.  Judgment  for  Lester  and  others, 
and  the  bank  and  others  bring  error.  Dis- 
missed. 

McMBANS,  3.  Defendants  In  error  have 
filed  a  motion  to  dismiss  the  writ  of  error 
In  this  case  on  account  of  laches  of  the  plain- 
tUTs  in  error  In  filing  the  record  In  this  court, 
and  we  are  of  the  opinion  that  the  motion 
should  be  sustained. 

[1]  The  judgment  from  which  the  writ  of 
error  was  prosecuted  was  rendered  in  the 
county  court  on  the  15th  day  of  January, 
1914.  The  petition  and  bond  for  writ  of  er- 
ror were  filed  in  the  trial  court  by  plaintiffs 
in  error  on  January  7,  1915,  and  citation  in 
error  was  issued  on  the  same  day;  and  on 
the  next  day  it  was  attempted  to  be  served 
on  the  defendants  in  error,  who  were  resi- 
dents of  Harris  county,  by  delivering  a  copy 
of  the  dtation  to  one  of  their  attorneys  of 
record.  The  defendants  In  error  being  resi- 
dents of  the  county  In  which  the  case  was 
tried,  the  service  of  citation  upon  their  at- 
tomej^s  of  record,  instead  of  upon  the  de- 
fendants in  error  in  person,  was  Invalid,  and 
did  not  confer  jurisdiction  upon  this  court 
to  pass  upon  the  appeal.    Article  2095,  Revis- 


ed Statutes  1911;  National  Oereel  0>.  v. 
Earnest,  84  S.  W.  1101 ;  Oge  v.  Froboese,  63 
S.  W.  654;  McaoBkey  v.  McCoy,  89  S.  W. 
450. 

[2]  The  records  of  the  court  diow  that  <n 
June  1,  1915,  the  defendants  In  error  filed  a 
motion  for  afilrmance  of  the  judgment  of  the 
court  below,  accompanied  by  a  certificate  for 
affirmance ;  but  the  motion,  on  June  17, 1915, 
was  refused  for  the  reason  that  the  service 
of  dtatim  in  error  was  invalid  and  that 
therefore  this  court  had  not  acquired  juris- 
diction. Afterwards,  on  June  9,  1915,  the 
plaintiffs  in  error  procured  the  issuance  of 
an  alias  dtatlMi  in  error,  which  was  duly 
served,  and  thereafter,  om  the  22d  day  of 
June,  1915,  filed  the  record  in  this  court 

The  attorney  representing  the  plaintiffs  in 
error.  In  bis  affidavit  In  opposition  to  the 
motliMi  to  dismiss,  says  that  he  did  not  know 
of  the  defective  service  of  citation  until  June 
17th,  and  that  he  then  procured  the  issuance 
of  the  alias  citation  <m  June  19th,  and  had 
the  same  promptly  and  pnnierly  served,  and 
urges  his  want  of  knowledge  of  the  defective 
service  as  an  excuse  for  the  delay  in  filing 
the  record.  It  seems  to  us  that  his  want  of 
knowledge  accentuates  the  ladies  rather  than 
excuses  it 

Tlie  original  dtation  was  served  on  Janu- 
ary 8,  1915.  If  It  had  been  properly  served, 
it  would  have  been  the  duty  of  the  plaintiff 
In  error  to  file  the  record  on  appeal  in  this 
court  not  later  than  three  months  thereafter. 
Plaintiffs  in  error's  counsel  believed  the  dta- 
tion had  been  properly  served,  but  notwith- 
standing this  he  made  no  efTort  to  file,  and 
did  not  file,  the  record  in  this  court  within 
the  time  provided  by  law,  but  permitted  the 
time  to  lapse ;  so  that,  had  the  dtation  been 
properly  served,  he  would  have  lost  his  right 
of  appeal  by  the  delay.  On  June  Ist  the  mo- 
tion to  aflirm  on  certificate  was  filed  by  de- 
fendants in  error  In  this  court  and  a  copy 
thereof  was  promptly  served  on  plalntiffa 
in  error's  counsel,  but  counsel  urged  no  oppo- 
sition thereto;  and  It  was  not  until  this 
court  refused  to  affirm  on  certificate  on  June 
17th  that  counsel  became  aware  of  the  de- 
fedlve  service  and  the  consequent  want  of 
jurisdiction  in  this  court  to  pass  upon  the 
motion. 

Had  the  counsel,  believing  that  the  serv- 
ice had  been  properly  made,  filed  the  record 
on  appeal  in  this  court  within  the  time  pre- 
scribed by  law,  and  the  appeal  had  then  been 
dismissed  for  want  of  jurisdiction  cm  account 
of  the  defective  service,  and  had  he  then 
promptly  sued  out  and  caused  to  be  properly 
served  an  alias  dtation,  and  brought  the  rec- 
ord to  this  court  within  the  prescribed  tlme» 
we  think  that  a  sufficient  showing  of  dili- 
gence could  have  been  made;  but  to  allo^ 
the  time  to  elapse  within  wliicb  the  record 
could  be  filed  In  this  court,  believing,  as  he 
did,  that  the  service  was  regular,  and, not 


4s»For  otbar  caua  •••  tarn*  topic  and  K£Y-NUMBSR  in  all  Ksy-Numbsred  DlgesU  and  laduw 

Google 


Digitized  by ' 


>8' 


To) 


MOSPPP  y.  ZAFP 


knowing  tliat  It  was- not  regular  nntU  more 
than  two  months  after  tbe  time  of  filing  had 
elapsed,  seems  to  us  to  evidence  such  a  want 
of  diligence  in  prosecuting  the  writ  of  error 
as  to  require  a  dismissal  of  the  apiieal  on 
motion  of  the  parties  adversely  interested. 
Dismissed. 


MOSSOP  ▼.  ZAPP.     CNo.  7169.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Kov.  4,  1916.) 

Appbai.  akd  Ebsob  «=>767  —  Bbikfs— Stbik- 
iBO  Out— Abuse  or  Loweb  Coubt  and  Op- 

POStRO   COUNSEI.. 

A  brief  of  appellant,  alleging  that  the  de- 
cree took  ius  property  and  gave  it  to  plaintiff 
as  a  matter  of  charity,  unauthorised  by  any  ev- 
idence, or  bv  any  principle  of  law  or  equity,  that 
it  amounted  to  nothing  more  or  less  than  }udi- 
dal  robbery,  that  appellant,  who  was  willing  to 
let  appellee  reacmd  the  contract,  was  prevented 
from  doing  so  by  the  advice  of  her  counsel  con- 
trary to  her  own  interest  induced  by  having 
the  trial  court  give  him  a  verdict  for  his  fool- 
ish advice,  and  a  motion  by  appellee  referring 
to  opposing  counsel  in  abusive  and  vituperative 
language,  would  be  stricken  from  the  files  on  the 
court's  own  motion,  and  appellant  allowed  20 
days  to  file  a  brief  from  which  the  objectionable 
language  was  expunged. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3102 ;  Dec.  Dig.  «s>767.1 

Error  to  District  Court,  Payette  County; 
EYank  S.  Roberts,  Judge. 

Action  by  Mrs.  Isolds  Zapp  against  Y.  F. 
lfos«op.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Brief  of  appellant  and  mo- 
tion of  appellee  to  strike  it  from  tbe  files  both 
stricken  on  the  court's  own  motion,  and  ai>- 
pellant  allowed  20  days  wltbln  which  to  file 
another  brief. 

Jolin  T.  Doncan,  of  La  Orange,  for  plaintiff 
in  error.  C.  D.  Kranse,  of  La  Grange,  for 
defendant  In  error. 

PLEASANTS,  G  J.  Appellee  boa  filed  a 
motion  asking  that  the  brief  of  appellant  be 
stricken  from  the  files  of  this  court  because 
of  the  abase  and  vilification  therein  contain- 
ed of  the  trial  Judge  and  of  counsel  for  ai>- 
pellee. 

The  following  excerpts  from  appellant's 
brief  c<q>ied  In  the  motion  are,  upon  exami- 
nation, found  to  be  correct  copies: 

'because  the  decree  of  the  court  •  •  * 
was  sn  indirect  attempt  on  the  part  of  the  court 
to  take  the  property  of  the  defendant  and  give 
it  to  plaintiff  as  a  matter  of  charity." 

"The  plaintiff  in  error.  Mossop,  does  not  feel 
that  the  trial  court  had  the  right  to  run  his 
hands  into  his  pockets  and  take  his  money  and 
give  it  to  the  defendant  in  error  for  her  to  com- 
pensate her  counsel  for  giving  the  advice  that 
she  received.    •    •    • 

"The  Judgment  of  the  court  in  taking  the 
property  of  plaintiff  in  error  and  giving  it  to 
the  defendant  in  error  was  an  act  of  charity  to 
say  the  least  of  it,  on  the  part  of  the  court, 
which  was  unauthorised. by  any  evidence  in  the 
case  and  by  any  principle  of  law  or  of  equity 
known  to  our  jurisprudence.  If  the  court  had 
wanted  to  have  done  an  act  of  kindness  for  the 
ulaintiff.  he  would  have  denied  to  the  plaintiff 


;68? 

in  the  court  below  any  relief  whatever,  but 
would  have  referred  her  to  her  contract  which 
she  had  made  and  would  have  advised  her  that 
she  was  fully  protected  under  that,  and  that 
none  of  her  rights  had  ^een  invaded,  and  no 
wrong  had  been  done  to  her  directly  or  indirect- 
ly, either  legal  or  equitable,  of  which  she  could 
complain  and  she  would  have  been  dismissed  out 
of.  court  and  adjudged  to  pay  the  costs  of  the 
proceedings.  But  Inasmnch  as  the  defendant 
was  willing  to  let  her  rescind  the  contract,  how- 
ever beneficial  it  was  to  her  and  however  bur- 
densome it  was  to  him,  then  the  court  should 
have  stopped  there;  hut  for  the  court  to  have 
^one  further  and  put  its  iiands  in  the  plaintiff 
m  error's  pocket  and  take  $150.00  of  plaintiff 
in  error's  money  and  give  it  to  the  defendant 
in  error,  this  was  a  little  more  than  ordinary 
humanity  could  stand.  We  say  that  this  act 
of  taking  plaintiff  in  error's  money  and  giving 
it  to  the  defendant  in  error  without  any  just 
cause  or  without  any  legal  or  equitable  ground 
is  nothing  more  nor  less  than  judidEtl  rob- 
bery.   •    •    • 

"This  he  (plaintiff  in  error)  was  prevented 
from  doing  by  advice  of  coimsel  (referring  to 
counsel  for  defendant  in  error)  who,  according 
to  the  undisputed  evidence  in  this  case,  had  ad- 
vised his  client  central^  to  her  own  interest,  and 
it  appears  that  the  inducement  that  he  had 
in  doing  this  is  to  have  the  trial  court  to  give 
him  1300  for  the  foolish  advice  which  he  nad 
given  his  client" 

"Then  an  able  counselor  (referring  to  counsel 
for  defendant  in  error)  appears  upon  the  scene, 
and  by  advice  not  based  upon  an  investigation 
she  is  Induced  to  rescind  or  recede  from  this 
agreement." 

"We  are  willing  to  concede  that  the  advice 
which  Mrs.  Zapjrs  lawyer  gave  her  was  far 
more  beneficial  to  Mr.  Mossop  than  it  was  to 
Mrs.  Zapp.  It  certainly  saved  Mr.  Mossop  over 
S2,000.00.  It  certainly  cost  Mrs.  Zapp  over 
$2,000.00. 

"The  plaintiff  in  error  alleged  that  Mrs. 
Zapp's  attorney  was  willing  to  recommend  to 
Mrs.  Zapp  the  purchase  of  the  bonds  if  plaintiff 
in  error  would  pay  him  a  fee  of  $250.00,  which 

Slaintiff   in   error   alleged   that  he   refused   to 
o.    •    •    • 

"On  spedal  exceptions  of  defendant  in  error 
this  allegation  was  expunged  under  the  order  of 
the  court.  The  record  does  not  show  this  or- 
der of  the  court,  but  the  defendant's  answer 
shows  that  the  allegation  was  erased.  For  this 
reason  the  court  refused  to  hear  any  evidence 
on  this  issue,  and  hence  no  evidence  was  intro- 
duced in  support  of  it" 

That  this  language  is  impr(H>er  and  oould 
serve  no  useful  purpose  In  fairly  presenting 
to  this  court  the  Issues  raised  by  this  ap- 
peal must  be  fully  recognized  by  the  distin- 
guished lawyer  who  signs  appellant's  brief. 
Tbe  greatest  latitude  should  be  allowed  coun- 
sel in  presenting  their  arguments  in  an  ap- 
pellate court ;  but  whenever  they  allow  their 
personal  animosities  to  control  them,  and  in- 
dulge in  abuse  or  vilification  of  opposing 
counsel,  or  speak  disrespectfully  of  the  trial 
court,  they  exceed  their  rights  and  evidence 
a  want  of  proper  respect  for  tbe  court  in 
which  such  argument  is  presented.  In  a  re- 
cent case  in  which  we,  upon  our  own  motion, 
struck  from  the  files  of  this  court  a  motion 
for  rehearing  because  it  contained  abusive 
and  vituperative  language  In  regard  to  op- 
posing counsel,  we  said: 

"We  cannot  permit  the  records  of  this  court 
to  be  made  a  channel  through  which  attorneys 
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or  parties  mt^j  cast  abuw  and  Tiliflcadoii  upon 
eaco  other,  and  our  files  cannot  be  used  to  pre- 
serve documents  containing  violent  and  abusive 
language  of  the  kind  contained  in  this  motion. 
It  evidences  a  lack  of  proper  respect  for  this 
court  for  counsel  to  present  to  it  a  motion  of 
this  character,  and  such  action  might  properly 
be  treated  and  punished  as  contempt." 

The  motion  filed  by  appellee  In  Its  abusive 
atid  vituperative  language  in  reference  to  op- 
posing counsel  is  op  a  par  with  the  foregoing 
excerpts  from  appellant's  brief,  and  we  will 
permit  neither  of  them  to  remain  on  file  in 
this  court.  Attorneys  who  practice  in  this 
court  must  understand  that  we  will  never 
permit  an  argument  to  be  made  .or  filed  in 
this  court  whicli,  by  its  abuse  of  the  trial 
court  or  of  opposing  counsel,  shows  a  want 
of  proper  respect  for  the  dignity  of  our 
courts,  the  agency  created  and  commissioned 
by  the  people  of  the  state  to  interpret  and 
enforce  their  sovereign  will  as  expressed  in 
their  laws,  and  all  the  power  of  this  court 
will  be  exercised  to  secure  a  proper  recogni- 
tion and  observance  by  attorneys  of  the  rules 
of  decorum  necessary  to  an  orderly  and  dig- 
nified administration  of  law  by  the  courts. 

The  brief  of  appellant  and  the  motion  of 
appellee  will  both  be  stricken  from  the  files 
of  this  court  and  returned  to  their  respec- 
tive authors,  on  the  court's  own  motion.  Ap- 
pellant will  be  allowed  20  days  in  which  to 
file  a  brief  from  which  the  objectionable  lan- 
guage before  quoted  has  been  expunged. 


INTBKNATTONAL  &  G.  N.  RT.  CO.  ▼. 
MUtlO.  ;  (No.  6517.) 

(Court  of  Gitil  Appeals  of  Texas.     San  Anto- 
nio.   Oct.  2T,  1915.) 
XaiAr.  «=»403— Delay  iw  Filing  Findingb— 

Epfkct. 

Where  the  trial  court,  upon  timely  request, 
failed  to  file  findings  of  fact  within  the  10  days 
after  cxpirntion  of  the  term  allowed  by  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  2075,  his  sub- 
sequently filed  findings  of  fact  and  conclusions 
of  law  were  a  nullity,  and  could  not  be  consid- 
ered by  the  Court  of  Civil  Appeals. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  913,  054-956 ;   Dec.  Dig.  «=>403.] 

Appeal  from  Frio  County  Court;  S.  T. 
Dowe,  Judge. 

Action  by  G.  H.  Mudd  against  the  Inter- 
national &  Great  Northern  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed  and  remanded  for  trial. 

Cobbs,  Eskrldge  &  Cobbs,  of  San  Antonio, 
and  Wilson,  Dabney  &  King,  of  Houston,  for 
appellant.  Magus  Smith,  of  Pearsall,  for  ap- 
pellee. 

CARL^  J.  Appellee  recovered  the  Judg- 
ment against  appellant  for  damages  to  a 
shipment  of  stock  from  Dllley  to  Ft.  Worth. 

The  first  assignment  of  error  complains  that 
the  court  erred  in  failing  to  file  findings  of 
fact  and  conclusions  of  law,  after  tim^  re- 
quest,   within   the   time  prescribed   by   law. 


The  Judgment  was  on  December  9,  1914,  and 
the  transcript  shows  that  the  term  of  coart 
expired  on  the  12th  day  of  December,  1914. 
The  court  filed  findings  of  fftct  on  January  6, 
1915,  or  more  than  10  days  after  the  adjourn- 
ment of  said  term.  Article  2075,  Vernon's 
Sayles'  Statutes,  provides  that  such  findings 
of  fact  and  conclusicms  of  law  shall  be  filed 
within  10  days  after  the  adjournment  of 
court  A  bill  of  exceptions  was  duly  reserv- 
ed to  the  failure  of  the  court  so  to  file  sndi 
findings  of  fact  and  conclusions  of  law  as 
prescribed  by  statute,  and  there  Is  no  state- 
ment of  facts  in  the  record.  This  assign- 
ment must  be  sustained,  because  it  has  often 
been  held  in  this  state  that  such  findings  of 
fact  and  conclusions  of  law,  filed  more  than 

10  days  after  the  expiration  of  the  term  of 
court,  are  a  nullity  and  cannot  be  considered 
by  the  Court  of  Appeals.  Wandry  v.  Williams, 
108  Tex.  91,  124  S.  W.  85;  Emery  v.  Bar- 
field,  156  S.  W.  313;    Bradford  v.  Knowles, 

11  Tex.  Civ.  App.  572,  33  S.  W,  149;  SUte 
ex  rel.  Sutherland  v.  Pease,  147  S.  W.  649; 
Guadalupe  County  v.  Poth,  153  S.  W.  919; 
M.,  K.  &  T.  Ry.  V.  Cameron  &  Co.,  136  S.  W. 
74 ;  Bliss  v.  San  Antonio  School  Board,  173 
S.  W.  1176. 

Having  sustained  this  assignment,  we 
would  not  .be  Justified  in  attempting  to  pass 
upon  the  other  assignments  of  error;  and, 
for  that  matter,  the  things  therein  complain- 
ed of  will  doubtless  not  arise  upon  another 
trial. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded  for  tiiaL 


BONNER  OIL  CX).  v.  GAINES.    (No.  6962.)* 

(Court  of  CMvil  Appeals  of  Texas.     Galveston. 
June  16,  1915.     On  Motion  for  Rehear- 
ing, Oct.  21,  1915.) 

1.  Pri:«ctpal  and  Rnarrr  «=!>35  —  Cmatior 
OF  Relation  —  CoNeloEKATioN— E?xtknsion 
OF  Past-Due  Indebtedness. 

A  creditor's  extension  of  the  payment  of  a 
past-due  inde4)tedness  from  a  corporation  upon 
receiving  its  60  or  90  day  notea  would  snppurt 
a  contract  of  suretyship  evidenced  by  tbe  ia- 
dorsement  of  its  president. 

[Ed.  Note.— For  other  cases,  si»e  Principal  and 
Surety,  Cent  Dig.  §  68;   Dec.  Dig.  <8=>33.] 

2.  Payment  «=97  — Time— Extension— Past- 
Due  Indebtedness. 

A  creditor,  extending  a  past-due  indebted- 
ness, by  accepting  the  (10  and  90  day  notes  of  a 
debtor  conclusively  bound  himself  not  to  collect 
the  debt  until  the  maturity  of  the  notes- 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  i  11;  Dec.  Dig.  «=»«.] 

On  Motion  for  Rehearing. 

3.  Appbal  and  Erbor  «=s>^3  --  Record  — 
Showing  Jurisdiction. 

A  default  judgment  against  a  defendant  will 
he  reversed  where  the  record  fails  to  show  sen'- 
ice  of  citation,  other  than  by  the  recital  there- 
of in  the  judgment. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  2282-2284;  Dec.  Dig.  «=> 
493.1 
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4.  Apfkai,  and  Rbbob  «es98S0— Paktixs  Bnti- 

'    TLED  TO  AlXEOE  E&BOB. 

In  an  action  against  a  corporation  on  Its 
notM  and  against  its  president  as  surety  there- 
on, where  the  surety's  pleading  did  not  seek  any 
relief  against  the  corporation  by  reason  of  his 
suretyship,  and  where  the  corporation  did  not 
appeal  from  a  defanlt  judgment  against  it  re- 
Tersible  on  the  ground  that  the  record  failed  to 
show  service  against  it,  the  surety  could  not 
raise  the  question  of  the  want  of  a  valid  judg- 
ment against  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3584-^500;  Dec  Dig.  «=> 
8S0.] 

5.  Appkai.  and  Erkob  €=9724— Assionitents 

OF   EJBROB— SumCIBNCT. 

Under  Rev.  St.  1911,  art  1612,  requiring 
the  plaintiff  in  error  to  file  in  the  court  below 
all  assignments  of  error  distincUy  specifying 
the  KTonnds  on  which  he  relies,  and  declaring 
that  all  other  errors  shall  be  waived,  assign- 
ments sufficient  to  direct  the  appellate  court's 
attention  to  the  errors  complained  of  were  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  2007-3001,  8022;  Dec. 
TUg.  «=>724.] 

e.   PUirCIPAI,  AND  SUBETT  «=>163— JUDOUXNT 

— Rblief  to  Subety— Pleading. 

In  an  action  against  a  corporation  on  its 
notes  and  against  its  president  as  surety  there- 
on, where  the  surety  sought  no  relief  over 
against  the  corporation,  a  judgment  against  the 
surety  wns  not  required  to  be  so  frnmed  as  to 
subject  the  property  of  the  principal  to  its 
satlnfaotion  hefore  proceeding  against  the  sure- 
ty for  its  collection. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  SS  446-454;  Dec.  Dig.  <8=» 
163.] 

Error  from  District  Court,  Harris  County; 
Wm.  Masterson,  .Tudge. 

Action  by  the  Bonner  Oil  Company  against 
the  Lake  Austin  Canal  Company  and  John 
W.  Gaines.  Judgment  for  plaintiff  against 
the  Caual  Company  and  in  favor  of  defend- 
ant Gaines,  and  plaintiff  brings  error.  Re- 
versed, and  Judgment  rendered  for  plaintiff. 

Hunt,  Myer  &  Teagle  and  Rodman  S.  Cos- 
by, all  of  Houston,  for  plaintiff  in  error. 
Gaines  &  Corhett,  of  Bay  City,  and  Cole  & 
Cole^  of  Houston,  for  defendant  in  error. 

McMGANS,  J.  The  Bonner  Oil  Company 
brought  this  suit  against  the  Lake, Austin 
Canal  Company,  a  corporation,  and  John  W. 
Gaines,  on  two  promissory  notes  alleged  to 
have  been  executed  to  It  by  the  defend- 
ants, each  for  the  sum  of  ^5.20,  dated 
February  3,  1914,  bearing  8  per  cent,  per 
annum  interest  and  maturing  60  and  90  days 
after  date,  respectively.  The  defendant  Lake 
Austin  Canal  Company  failed  to  appear  and 
answer.  The  defendant  Gaines  answered, 
pleading  want  of  consideration  on  his  part 
tor  tbe  execution  of  the  notes  which  he  al- 
leged weTe  given  for  a  debt  due  by  the  canal 
company  to  plaintiff,  and  that  he  was  not 
Interested  In  such  debt  except  as  a  stock- 
bolder  in  the  defendant  canal  company. 
Plaintiff,  in  reply,  pleaded  that  the  execution 
of  tbe  notes  by  defendant  Gaines  was  done 
for  the  purpose  of  securing  an  extension  of 


time  for  the  payment  of  the  debt  due  by  tbe 
canal  company,  and  that  therefore  there  was 
a  valid  conslderatiGn.  To  this  the  defend- 
ant Gaines  replied  that  there  was  no  specific 
agreement  for  the  extension  of  time  for  tbe 
payment  of  the  debt  due  by  the  canal  com- 
pany at  the  time  he  signed  tbe  notes,  and 
that  the  plaintiff  never  requested  him  to  sign 
tbe  notes,  and  that  tbe  same  were  signed 
by  blm  wlUiout  request  and  without  consid- 
eration. Be  also  pleaded  that  tbe  purpose  of 
executing  tbe  notes  was  to  settle  all  con- 
troversy  as  to  the  amount  and  validity  of 
the  debt  due  plaintiff  by  the  canal  company, 
and  not  for  tbe  purpose  of  securing  an  ex- 
tension of  time,  or  to  limit  the  time  within 
which  plaintiff  could  sue  on  the  debt  The 
case  was  tried  before  the  court  without  a 
jury  and  resulted  in  a  judgment  by  defanlt 
against  the  defendant  Lake  Austin  Canal 
Company  for  $990.40,  together  with  $19.38 
Interest  and  $100.93  attorneys'  fees,  aggregat- 
ing $1,143.67,  and  In  favor  of  defendant  John 
W.  Gaines.  From  the  judgment  in  favor  of 
defendant  Gaines,  the  plaintiff  bas  prosecut- 
ed a  writ  of  error  to  this  court 

Appellant  by  several  assignments  of  error 
complains,  In  different  ways,  of  tbe  action 
of  the  court  in  rendering  Judgment  In  favor 
of  defendant  Gaines;  tbe  gravamen  of  th* 
complaint  being  that  tbe  undisputed  evidence 
shows  that  the  act  of  said  Oalnes  in  signing 
the  notes  sued  upon  was  based  on  a  sufficient 
consideration  to  render  bis  promise  to  pay 
them  a  binding  obligation  upon  bis  part 

The  following  Is  a  statement  of  tbe  ma- 
terial undisputed  facts 'as  shown  by  the  rec- 
ord: The  Lake  Austin  Canal  Company  was 
a  corporation  duly  chartered  under  tbe  laws 
of  Texas,  and  at  the  time  at  which  plaintiff's 
cause  of  action  arose  was,  and  so  far  as  the 
record  shows  Is  now,  a  going  concern.  Its 
capital  stock  was  $18,000,  and  was  owned 
in  equal  amounts  by  defendant  John  W. 
Gaines,  bis  son,  C.  M.  Gaines,  and  Ed  Savage. 
John  W.  Gaines  was  Its  president,  and  Ed 
Savage  its  secretary  and  general  manager. 
The  Bonner  Oil  Company,  plaintiff,  was 
engaged  In  selling  lubricating  oils;  and  in 
endeavoring  to  make  sales  to  the  Lake  Aus- 
tin Canal  Company,  its  ageUt,  Mr.  J.  H. 
Bland,  called  upon  Mr.  Savage  and  solicited 
him  to  buy,  and  was  referred  by  Savage  to 
Mr.  Gaines,  and  after  talking  the  matter 
over  with  Mr.  Oalnes  the  latter  told  the 
agent  to  go  back  to  Mr.  Savage  and  tell  him 
to  order  what  he  wanted.  Savage  thereaftei 
ordered  from  time  to  time  oil  in  such  quanti- 
ties as  he  desired,  tbe  value  of  which 
amounted  to  $890.40,  no  part  of  which  was 
ever  paid.  Afterwards  tbe  Bonner  Oil  Com- 
pany began  trying  to  collect  this  sum,  and  to 
this  end  its  said  agent,  Bland,  went  to  Bay 
City,  where'  the  principal  office  of  the  cor- 
poration was  located,  and  where  the  defend- 
ant Gaines  lived,  to  see  Mr.  Gaines  with  ref- 
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erence  to  payment;  btit  Mr.  Gaines  was 
away,  and  Bland  did  not  then  see  him.  Lat- 
er  he  again  went  to  Bay  City  for  the  pur- 
pose of  making  a  collection,  his  purpose  b^ 
ing  to  either  collect  the  amount  due,  or  a 
part  of  It,  or  to  close  the  account  with  notes, 
atid  carried  with  him  blank  notes  to  be  filled 
out  tmd  executed.  In  the  event  the  amount 
was  not  paid.  He  called  upon  Mr.  Oalnea 
at  his  oflSce,  and  the  latter,  after  Mr.  Bland 
had  stated  that  hts  purpose  in  calling  was 
to  get  some  money  on  the  debt,  stated  to 
Bland  that  the  corporation  had  not  sold 
Its  rice  at  that  time,  and  that  they  had  had 
bad  luck,  whereupon  Bland  presented  the 
blank  notes  which  were  filled  out  for  equal 
amounts,  aggregating  the  amount  of  the  debt, 
and  were  signed  by  the  corporation  by  Mr. 
Gaines  as  its  president  and  also  signed  by 
him  In  his  Individual  capacity,  and  as  thus 
signed  were  handed  to  Mr.  Bland.  Bland 
testified  that  when  he  handed  the  notes  to 
Gaines  for  execution  he  said  to  him,  in  sub- 
stance: 

"Mr.  Gaines,  we  would  be  glad  to  have  the 
notes,  because  they  will  help  us  out  with  the 
bank:  we  might  be  able  to  handle  the  notes  at 
the  bnnk.  and  get  the  money,  and  if  we  can 
accommodate  you,  we  will  do  it  in  that  way." 

He  further  testified  that,  when  Gaines  re- 
turned the  notes  to  him  after  signing  them, 
be  stated: 

"Mr.  Bland,  I  am  doing  this  for  you,  I  don't 
tar  the  company;  I  don't  often  do  this,  or  this 
in  something  I  haven't  often  done,  or  gometbing 
to  that  effect,  and  I  thanked  him  for  it,  and 
said  I  appreciated  it  very  much  tliat  he  did 
do  it." 

He  further  testified : 

"If  Mr.  Gaineg  had  simply  given  me  two  notes 
of  the  corporation,  and  haa  not  executed  the 
notes  himself,  I  would  not  have  accepted  them." 

He  did  not  request  Mr.  Gaines  to  sign 
the  notes  individually,  nor  did  he  tell  him 
that  he  would  not  accept  the  notes  of  the 
corporation  without  his  individual  signature. 

Mr.  Gaines,  testifying  as  to  the  circum- 
stances under  which  he  signed  the  notes, 
stated: 

"Mr.  Bland  came  into  the  office  and  told  me, 
as  he  stated,  that  the  company  needed  the  notes, 
or  could  use  the  notes,  or  something  to  that 
effect,  and  they  asked  to  dose  the  account  with 
a  note,  or  two  notes,  divided  into  two  equal 
amounts,  and  make  them  payable  60  and  00  days 
after  date,  and  after  discussing  it  a  little 
n-hile  we  agreed  to  that.  The  puri>ose,  as  stated 
by  Mr.  Bland,  was  just  to  enable  them  to  use 
the  paper  as  collateral  at  the  bank,  tiiat  they 
might  do  it;  he  didn't  say  they  would  do  it; 
if  said  they  might  need  them,  and  that  if  they 
did  they  could  use  tbem  to  hypothecate  them 
with  the  bank  to  obtain  advances.  That  was 
the  sole  reason  assigned  for  wanting  the  account 
settled  by  notes." 

He  further  testified: 

"I  have  been  puzzled  several  times  myself 
Jvst  why  I  did  sign  the  paper  at  the  time,  to 
tell  yon  the  honest  truth,  and  I  couldn't  tell 
you  to  this  day  why  I  did  it.  I  don't  know 
why  I  Indorsed  that  paper.  •  •  •  It  is  a 
mystery  to  me." 

After  the  note,  which  matured  60  days 
after  its  date,  fell  due,  defendant  Gaines 


wrote  to  Oie  plaintiff  asking  for  a  further 
eztensiOD  of  time  in  which  to  pay  the  same. 
In  this  letter,  which  Is  dated  April  27,  1914, 
he  says:  i 

"In  this  connection  I  wi^  to  say  that  if 
you  will  do  so  (extend  time  of  payment  natil 
fall)  the  Lake  Austin  Canal  Company  will  very 
much  appreciate  you  carrying  this  account  over 
until  fall,  as  it  is  practically  unpossible  for  tbem 
to  ^y  it  at  this  time,  and  get  through  this  sea- 
son's work.  I  will  re-indorse  this  paper,  pay- 
able in  tfae  fall,  and  if  you  will  do  as  abora 
suggested,  it  will  be  a  greet  accommodation  to 
me  and  to  the  canal  company." 

It  is  undisputed  that  the  debt  was  doe  at 
the  time  the  notes  were  executed,  and  that 
the  time  of  payment  was  extended  60  and  90 
days  by  the  giving  of  the  notes. 

Under  the  facts  as  above  stated,  tbe  court 
held  that  tbe  signing  of  the  not«i  by  John 
W.  Gaines  was  without  consideration,  and 
upon  this  view  rendered  Judgment  in  his  fa- 
vor ;  and  in  so  doing,  we  think,  committed 
error. 

[1]  When  M^  Bland  accepted  the  notes  by 
which  the  time  of  payment  of  the  debt  was 
extended  60  and  00  days,  Mr.  Gaines  bad 
signed  his  name  thereto  as  surety.  Mr. 
Bland  did  not  request  him  to  become  surety 
upon  the  notes  in  so  many  words,  but  that 
he  expected  Mr.  Gaines  to  sign  them  is 
shown  by  his  uncontradicted  testimony  that 
be  would  not  have  accepted  them  had  not 
Mr.  Gaines  so  signed  them.  The  corporation 
desired  further  time  for  payment,  and  hence 
was  willing  to  execute  the  notes  which  bore 
8  per  cent  interest  in  lieu  of  the  debt  which 
drew  less  interest,  if  any  at  all.  Mr.  Gaines, 
for  his  corporation,  desired  that  the  exten- 
sion be  granted,  and  was  willing  to  and  did 
sign  his  name  to  the  notes  which  effectuated 
the  extension.  That  he  considered  himself 
bound  as  a  surety  is  conclusively  shown,  we 
think,  by  his  letter  written  after  the  note 
first  maturing  fell  due,  in  which  he  re- 
quested a  further  extension  of  time  of  pay- 
ment until  fall  and  agreeing  to  re-indorse 
the  note  U  tbe  corporation  would  grant  such 
extension. 

[2]  It  seems  to  be  well  settled  that  the  ex- 
tension of  time  of  past-due  indebtedness  will 
support  a  contract  of  suretyship.  The  plahi- 
tiff  made  no  expree^  promise  to  Gaines  to 
forbear  to  sue,  or  to  extend  the  time  of  pay- 
ment The  negotiations  were  brief,  con- 
sisting of  a  demand  upon  Gaines,  as  presi- 
dent of  the  debtor  corporation,  for  payment 
of  a  past-due  debt,  a  statement  by  him  of  the 
inability  of  the  corporation  to  pay  it  and 
the  reason  why,  the  production  of  the  notes 
and  their  execution  by  Gaines  for  his  prin- 
cipal and  himself,  and  the  return  to  and  ac- 
ceptance thereof  by  Bland.  The  execution 
of  the  notes  amounted  to  an  extension  of 
time  by  the  plaintiff,  but  the  notes  would 
not  have  been  accepted  and  the  time  extend- 
ied  if  Mr.  Gaines  had  not  signed  them  indi- 
vidually. By  accepting  the  notes  the  plaln- 
tifl  conclusively  bound  Itself  not  to  collect 
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the  debt  until  tbe  maturity  of  the  notes.  It 
IMited  with  its  absolute  right  to  sae  and 
collect  at  once.  Hannay  t.  Moody,  81  Tex. 
Civ.  App.  88,  71  S.  W.  325. 

In  2  Pars.  Ck>n.  (6th  Ed.)  p.  6,  it  Is  said: 
"If  the  origliial  debt  or  obligation  is  already 
Incurred  or  nndertaken  prertoua  to  the  ccUat- 
eral  undertaking,  then  there  must  be  a  new 
•nd  distinct  consideration  to  sustain  the  guar- 
anty. *  *  *  It  is  not  necessary  that  any 
consideration  pass  from  the  one  receiving  the 
guaranty  to  the  party  giving  it.  If  the  party 
for  whom  the  guaranty  is  given  receive  a  ben- 
efit, or  the  party  to  whom  it  is  given  receive 
an  injury,  In  consequence  of  the  guaranty,  and 
as  its  inducement,  tnis  la  a  aafficient  considera- 
tion." 

So  la  1  Pars.  Cont,  p.  448,  It  la  aald  a 
waiver  of  any  legal  or  equitable  right  is  a 
sufficient  consideration  for  a  promise. 

In  Hannay  v.  Moody,  supra,  a  case  Quite 
similar  in  many  of  its  material  facts  to  the 
present,  this  court  said : 

"By  the  acceptance  of  the  notes,  which,  by 
their  terma,  were  not  payable  untU  the  lapse  of 
90  days.  Moody  &  Co.  effectually  bound  them- 
selves not  to  collect  it  earlier,  and  thus  aban- 
doned their  legal  right  to  proceed  at  once  against 
tbrir  debtor.  Tbe  inference  from  these  facts  is 
a  conclusion  of  law  which  they  could  not  be 
heard  to  question  except  on  the  ground  of  fraud 
or  mistake.  That  they  might  have  proceeded  in 
attachment  soMier  than  the  due  date,  if  suffi- 
cient grounds  existed,  can  make  no  ditFerence. 
Clliey  parted  with  their  absolute  right  to  sue 
and  oollect  at  once,  and  had  left  to  them  the 
right  to  sne  only  under  extraordinary  condi- 
tions.'' 

And  it  was  held  that  the  contract  of  the 
sureties,  who  signed  tbe  notes  there  sued  up- 
on, was  binding  ui)on  them,  although  the 
<«ly  consideration  therefor  was  the  exten- 
sion of  time  of  payment  of  the  past-due  In- 
debtedness of  their  principal. 

In  Thompson  v.  Gray,  63  Me.  230,  dted  In 
Ilannay  r.  Moody,  after  holding  that  a  prom- 
issory note  given  by  one  person  for  the  ante- 
cedent debt  of  another  Is  not  void  for  want 
of  conrdderaticm,  if  It  is  made  payable  at 
a  future  day,  says: 

"Snch  n  note  necessarily  operates  as  a  sus- 
pmfdnn  of  the  rirht  of  the  creditor  to  enforce 
jia^vment  of  his  debt  till  the  note  matures;  and 
It  i»  a  mle  of  law  too  well  settled  to  require  the 
citation  nf  authorities  in  support  of  it  that  such 
a  suspensioo  of  the  right  of  the  creditor  to  en- 
force |>aympnt  of  his  debt  is  a  sufficient  con- 
sideration for  the  promise  of  a  third  person  to 
pay  It.  It  is  not  necessary  that  there  should  be 
an  express  agreement  for  delay.  The  taking  of 
a  new  security  payable  at  a  future  day,  by  op- 
eration of  law,  and  without  any  spedai  agree- 
icent  to  that  effect,  imposes  upon  the  creditor 
the  dnty  of  waiting  for  his  pay  till  the  new 
security  matures." 

To  the  same  effect  are  Tork  v.  Pearson,  63 
Me.  687:    Fulton  v.  Loughlin,  118  Ind.  289, 
20  .\.  E.  796;  and  Bank  v.  Bridgers,  98  N.  C. 
67,  3  S.  R  826,  2  Am.  St.  Rep.  317. 
In  Fulton  V.  Loughlin,  supra,  it  is  said: 
"But  a  promissory  note  negotiable  according 
to  the  law  merchant,  is  not  void  for  want  of 
onnsideration,  if  it  be  given  for  tbe  antecedent 
debt  of  a  third  person  and  be  made  payable  at 
a  future  day.    Such  a  note  operates  to  satisfy 
the  debt,  prima  facie,  or  at  least  to  suspend  the 
right  of  the  creditor  to  enforce  payment  until 
tbe  note  matures,  and  an  express  or  Implied 
17&S.W.— 44 


agreement  to  delay  the  collection  of  a  precedent 
debt  is  a  sufficient  consideration  to  support  the 
promise  of  a  third  'i>er8i»i." 

From  the  facts  stated  and  the  anthoritlea 
quoted  It  follows,  we  think,  that  John  W. 
Galues,  by  executing  the  notes  for  the  debt 
of  tbe  Lake  Austin  Canal  Company,  bound 
himself,  upon  a  sufficient  consideration,  to 
pay  them,  and  therefore  that  the  Judgment  in 
his  favor  was  erroneous,  and  should  be  set 
aside,  and  that  Judgment  should  be  here 
rendered  In  favor  of  the  Bonner  Oil  Company 
against  him  on  said  notes  for  the  principal, 
interest,  and  attorneys'  fees,  and  It  has  been 
so  ordered. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

In  his  motion  for  rehearing,  defendant  in 
error,  Gaines,  contends  that  the  action  of 
this  court  in  reversing  the  Judgment  of  the 
court  below  In  his  favor,  and  in  here  render 
Ing  Judgment  against  him,  was  erroneous  for 
the  reason  that  the  record  does  not  show  that 
the  trial  court  had  Jurisdiction  to  render 
Judgment  against  his  codefendant,  the  Lake 
Austin  Canal  Company;  and,  the  Judgment 
of  this  court  being  against  lilm  as  a  surety 
on  the  note  of  the  canal  company,  no  Judg- 
ment could  be  rendered  against  him  as  a  sure- 
ty without  a  valid  Judgment  ag^nst  the 
canal  company  to  support  It  His  contention 
that  the  record  f&lls  to  show  that  the  trial 
court  had  Jurisdiction  to  render  Judgment 
agrainst  the  canal  company  is  based  upon  the 
fact  that  Judgment  was  rendered  against  said 
company  by  default,  and  the  record  falls  to 
disclose  that  the  canal  company  had  been 
served  with  citation,  other  than  by  the  recital 
of  that  fact  In  the  Judgment  itself. 

[3]  If,  In  these  circumstances,  the  Lake 
Austin  Canal  Company  had  appealed,  we 
would  have  te\t,  under  the  rules  laid  down 
in  the  following  cases,  that  it  was  our  dut7 
to  reverse  the  Judgment  against  it:  Daugher- 
ty  V.  Powell,  139  S.  W.  625;  McMlckle  v. 
Texarkana  Nat.  Bank,  4  Tex.  Civ.  App.  210, 
23  S.  W.  428 ;  Glasscock  v.  Barnard,  126  S. 
W.  615;  Mayhew  v.  HarreU,  57  Tex.  Civ. 
App.  609, 122  S.  W.  967 ;  Wheeler  v.  PhUUps, 
22  S.  W.  S43. 

[4]  But  the  Lake  Austin  Canal  Company 
did  not  ai»peal  from  the  Judgment  against  it, 
and  Mr.  Gaines  not  having,  in  his  pleadings, 
sought  any  relief  against  the  canal  company 
by  reason  of  his  suretyship,  the  question 
raised  cannot  be  presented  for  the  canal  com-, 
pany  by  its  codefendant,  Gaines,  and  is  not 
therefore  properly  before  us  for  review. 

[S]  He  further  contends  that  this  court 
erred  in  considering  the  assignments  of  er- 
ror presented  by  the  plaintiff  in  error,  for  the 
reason  that  such  assignments  do  not  present, 
for  the  consideration  of  this  court,  the  ques- 
tions considered  and  determined  by  it.  A 
similar  contention  was  raised  by  tbe  defend- 
ant in  error  in  his  brief  and  considered  by  the 
court  in  passing  upon  the  case,  and  it  was 
our  conclusion  then,  and  Is  now,  that  the  ob- 
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Jecttons  to  the  assignments  of  error  were  un- 
tenable, l^e  assignments  are  not  as  clear  as 
they  might  be,  but  we  theni  thotight,  and  now 
think,  they  are  sufficient  to  direct  our  atten- 
tion to  the  errors  complained  of,  and  under 
article  1612,  Reylsed  Statutes,  1911,  this  was 
sufficient. 

[6]  Defendant  In  error  farther  contends 
that,  this  court  having  rendered  Judgment 
against  him  as  a  Burety  for  the  canal  compa- 
-ny,  the  Judgment  should  have  been  so  framed 
as  to  first  subject  the  prcqierty  of  the  canal 
company  to  Its  satisfaction  before  proceeding 
against  him  for  its  collection.  The  answer 
to  this  is  that  no  such  relief  was  sought  by 
his  pleadings  in  the  lower  court,  nor  by  him 
in  his  brief  in  this  court 

Upon  the  merits  of  the  case  we  will  not  add 
to  what  was  said  in  our  main  opinion,  other 
than  that  a  further  investigation  has  satis- 
fled  us  of  the  correctness  of  the  conclusions 
there  stated ;  and  In  further  support  of  the 
opinion  cite  the  recent  case  of  People's  State 
Bank  v.  Fleming-Morton  Co.,  160  S.  W.  648. 

The  motion  Is  overruled. 


BANKS   V.   MIXON.     (No.   6608.) 

(Court  of  Civil  Anpeals  of  Texas.    San  Antonio. 

Oct  13,  1015.     Rehenrin;  Denied 

Nov,  10,  1915.) 

1.  Tbtal  €=3349  —  REFcrsAi,  to  Stjbuit  on 
Speciai,  Issues. 

Where  the  court  would  have  been  justified 
In  peremptorily  instructing  the  Jury  to  return 
a  verdict  for  the  plaintiGT,  there  was  no  error 
in  its  action  in  refusing  defendant's  request  to 
submit  the  case  on  special  issues. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  823-82T;  Dec.  Dig.  <S=>349.] 

2.  Bn,L8  AND    NOTKS  €=»537  —  LlABIUTT  OV 

Accommodation  Surety. 

Where,  in  an  action  on  a  note  in  evidence, 
defendant  admitted  its  execution,  but  alle'red 
that  he  was  an  accommodation  surety,  and  that 
the  plaintiff  had  a  mortgage  on  personalty  of 
the  maker  to  secure  the  note's  payment,  neither 
party  seeking  to  have  the  mortgage  foreclosed, 
but  both  asserting  it  was  beyond  their  reach, 
no  aflirmntivc  relief  being  asked  by  the  defend- 
ant by  way  of  being  subrogated  to  any  of  plain- 
tifTs  rights,  peremptory  instruction  to  return  a 
verdict  for  plaintiff  was  proper. 

[Kd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1862-1893;  Dec.  Dig.  c8=» 
537.] 

3.  Appeal  and  Ebror  ®=3499— Bili,  of  Ex- 
ceptions—Submission  ON  Special  Issues- 
Time  of  Request. 

A  bill  of  exceptions  to  the  refusal  of  the 
trial  court  to  submit  the  case  on  special  Issues 
iriionid  show  at  what  point  in  the  trial  the  re- 
quest was  made. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2295-2298;  Dec.  big.  <©= 
490.] 

Appeal  from  Frio  County  Court;  S.  T. 
Dowe,  Judge. 

Action  by  George  K.  Mlxon  against  G. 
Longorlo  and  T.  H.  Banks.  Judgment  for 
plaintiff,  against  Banks,  and  the  latter  ap- 
I)eals.    Affirmed. 


Kercheville  &  Dewald,  of  Devine,  for  ap- 
pellant Magus  Smith,  of  Pearsall,  for  ap- 
pellee. 

CARL,  J.  Appellee,  Geo.  K.  Mlxon,  sned 
one  G.  Longorio  and  T.  H.  Banks  on  a  Joint 
and  several  promissory  note  for  $243.90  piio- 
clpal,  and  for  10  per  cent,  interest  per  an- 
num from  September  1,  1913,  and  for  10 
per  cent  attorney's  fees.  The  suit  against 
L(mgorlo  was  dismissed  npon  allegations  that 
he  was  notoriously  Insolvent,  and  his  resi- 
dence unknown,  he  being  a  fugitive  from 
Justice,  and  Judgment  was  prayed  for  as 
against  T.  H.  Banks  alone. 

Banks  admitted  the  execution  of  the  note, 
but  alleged  that  he  was  an  accommodatton 
surety,  and  that  Mixon  had  a  mortgage  od 
certain  personal  pr<H)erty  of  Longorio  to  se- 
cure the  payment  of  the  note,  but  had  negli- 
gently failed  to  reduce  the  same  to  posses- 
sion, and  had  permitted  said  security  to  be 
lost  and  placed  "where  they  cannot  now  lie 
seduced  to  possession  of  the  plaintUI,  nor  to 
the  possession  of  said  defendant  T.  H.  Banks 
in  case  of  his  subrogation  to  the  debt  of  Ms 
prlndpaL"  The  defendant  Banks,  in  his 
pleadings,  offered  to  pay  the  debt  less  the 
value  of  the  mortgaged  property.  No  afflima- 
tlve  relief  is  asked  by  Banks. 

The  Judgment  was  for  the  full  amount  ot 
the  note^  interest,  and  attorney's  fees  against 
Banks,  and  he  has  appealed. 

[1-3]  The  first  assignment  of  error  com- 
plains of  the  action  of  the  court  In  refusing 
to  submit  the  case  on  special  Issues.  There 
was  DO  error  in  this  respect  becanse  tlie 
court  would  have  be«i  justified  in  peremp- 
torily instructing  the  Jury  to  return  a  ver- 
dict for  the  plaintiff.  Neither  party  sought 
to  have  the  mortgage  foreclosed,  but  on  the 
contrary,  both  assert  that  it  was  beyond 
their  reach.  No  affirmative  relief  Is  aslted 
by  Banks  in  the  way  of  bdng  subrogated  to 
any  of  Mlxon's  rights,  and  the  note  was  in 
evidence,  the  execution  of  which  was  ad- 
mitted by  him.  And,  by  examining  the  tran- 
script and  bill  of  exceptions,  it  does  not  ap- 
pear that  the  request  to  submit  the  case  on 
special  Issues  was  made  before  the  main 
charge  was  given  to  the  Jury.  G.,  H.  *  S. 
A.  Ry.  Co.  V.  Cody,  92  Tex.  632,  61  S.  W. 
329.  In  the  case  cited  Chi^  Justice  Galoes 
says: 

"A  proper  bill  of  exceptions  would  have  shown 
at  what  point  in  the  progress  of  the  trial  toe 
request  was  made." 

There  is  no  necessity  of  commenting  on  the 
other  assignments;  for  we  have  examined 
same,  and  believe  them  to  lie  untenable.  We 
have  also  examined  the  statement  of  facts, 
and  find  nothing  therein,  nor  in  the  pleadings, 
which  would  make  it  necessary  to  even  sub- 
mit this  cause  to  a  Jury. 

Therefore  all  asslgiunents  are  overruled, 
and  the  Judgment  Is  in  all  things  affirmed. 
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PECOS  &  N.  T.  BY.  CO.  et  al.  y.  WDXKVEBL 

(No.  818.) 
(Ooait  of  GivQ  Appeals  of  Tezaa.     Amarillo. 

Oct.  26,  1815.) 
L  Mastek  and  Skbtant  «=»278,  281— Ikjxj- 

SI£8  TO    SeBVANT— NeOUOEMCB— CONTBiBD- 
TOBY    NeOUOKNCE— EVIDEMCK, 

Evidence  in  an  employe's  action  for  injuries 
tdd  sufficient  to  support  findings  that  defendant 
necligently  failed  to  provide  a  reasonably  safe 
place  for  plaintiff  to  work,  and  that  plaintiff 
was  not  guilty  of  contributory  negligence. 

[EM.  Note. — For  othe*  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  954,  950-958,  960-968, 
971,  872,  977.  987-996;  Dec.  i>ig.  «5»278, 
281.] 

2.  &IAOTEB  AlfD  SlByAKT  «s»252— IlfJUBIKS 
TO    8EBVARTS— NOTICX    Of    CiAUl— WAIVKB. 

Where  plaintiff,  in  obtaining  employment, 
signed  an  agreement  that  failure  to  give  notice 
to  the  employer  within  30  days  after  injury 
should  bar  his  action  for  damages  thereon,  and 
after  he  was  injured  the  employer's  agent  took 
a  written  statement  of  the  claim  of  the  plaintiff, 
taking  the  statement  waived  the  requirement  of 
written  notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  I>ig.  {  806;   Dec.  Dig.  «=>252.1 

3.  Mastbb  and  Sekvant  «=>252— Contbact 
or  Employmbnt— Limitation  qw  Liability. 

Under  Rev.  St.  1911,  art.  5714,  providing 
that  a  stipulation  in  a  contract  requiring  notice 
as  a  condition  precedent  to  suit  for  damages  for 
personal  injuries  must  be  reasonable,  and  mak- 
ing any  stipulation  for  notice  in  less  than  90 
days  void,  and  making  void  every  stipulation 
between  a  railway  and  its  employ^  for  such  no- 
tice in  cases  of  injuries  caused  by  negligence, 
a  contract  of  employment  of  the  plaintiff  as  a 
switchman  for  defendant  requiring  notice  to  be 
given  in  30  days  will  not  defeat  plaintifTs  ac- 
tion, wiiether  notice  is  given  or  not. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  806;   Deo.  Dig.  <e=»252.] 

4.  Mabteb  and  Sebvant  «=3203  —  Neoli- 
OB.VCB  «=>101— Injubies  TO  Sbbvant— Ab- 
buhbd  Risk— Contbibutobt  NEQLiaENCE— 
EmECT. 

Where  a  servant  assumes  a  risk,  it  will  de- 
feat recovery  for  injuries  caased  thereby  in  any 
sum,  but  his  contributory  negligence  on  iiis  part 
merely  diminishes  his  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  538-^3 ;  Dec.  Dig.  ®=> 
20"?;  NegUgence,  Cent.  Dig.  {{  85,  163,  164, 
167;  Dec  Dig.  <S=»101.] 

5.  Mabteb  and  Sebvant  €=)291— Injtjkies  to 
Servant  —  Inbtbuctions  —  Assumption  of 
Risk— Contbibutobt  Neouubncb. 

In  a  switctunan's  action  for  injuries,  an 
instruction  that  if,  in  going  in  front  of  moving 
cars,  plaintiff  knew  the  danger,  and  that  it  was 
not  required  of  him  in  the  performance  of  his 
duty,  and  if  he  was  negligent,  he  was  guilty  of 
contributory  negligence,  Is  erroneous  tor  at- 
tempting to  combine  contributory  negligence  and 
assumption   of  risk. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  {{  1133,  1134,  1136-1146; 
Dec  Dig.  «=»291.] 

6.  Mabteb  and  Sebvant  «=»224— Injubibs  to 
Sesv ants— Assumption  of  Risk. 

Where  the  servant  is  injured  while  at  work, 
bnt  in  doing  an  unnecessary  act  of  his  own 
volition,  tlie  master  is  not  liable;  it  being  an 
assumption  of  the  risk. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  II  654;  Dec.  Dig.  <S=>224.] 


7.  Nbowoence  «=»1W— Injttbies  to  SBByAHT 
— COKPABATiyS  Neolioencb. 

In  order  to  diminish  recovery  by  the  senr- 
ant  on  account  of  contributory  negligence,  the 
employer  need  not  show  that  the  servant  knew 
of  the  danger  because  of  which  he  was  injured, 
but  it  is  sufficient  that  at  the  time  be  did  not 
exercise  due  care. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent.  Dig.  ij  86,  163,  164,  167 ;  Dec  Dig.  <8=* 
101.] 

8.  Appeal  and  Ebbob  ®=»1140  —  Hxdicai. 
Cabb— Amount— Remission. 

Where  a  verdict  allows  an  excessive  amount 
for  medical  attendance,  the  error  will  be  cured 
by  plaintiff's  filing  a  remittitur  so  as  to  conform 
the  amount  to  that  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, CentDig.  i%  4462-4476 ;  Dec.Dig.  <S=»1140.) 

9.  Tbial  «=>2C0— Requested  Instbuctions— 
Necessity. 

It  is  not  error  to  refuse  a  requested  in- 
struction substantiaUy  covered  by  the  charge  of 
the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §8  651-659 ;    Dec  Dig.  «=>260.] 

10.  Appeal  and  Ebbob  ®=3730— Mattbbs  Rb- 
VIEWABLE— Recobd. 

Where  an  assignment  of  error  fails  to  give 
the  substance  of  the  requested  charge  on  the 
refusal  of  which  it  Is  based,  and  the  statement 
thereunder  does  not  set  it  out  nor  refer  to  the 
page  of  the  record  where  it  may  be  found,  the 
court  will  regard  it  as  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3013-3016;  Dec.  Dig.  «=> 
730.] 

11.  Tbial    €=>250— Instbuctions— Confobm- 
rrr  to  Pleadings  and  Evidence. 

Refusal  to  instruct  upon  an  issue  not  rais- 
ed by  the  pleadings  or  evidence  is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8;  584r-586 ;  Dec.  Dig.  <8=>250.] 

12.. Mastbb  and  Sebvant  «=3289— Injxtbibs 
TO  Sebvant— Contbibutobt  Nbulioence. 
Where  a  switchman  seeks  recovery  for  per- 
sonal injuries  received  when  he  went  lietween 
cars  to  make  a  coupling,  the  question  whether 
the  coupler  could  have  been  operated  from  the 
side  of  the  cars  without  going  between  them  so 
as  to  make  the  plaintiff  guilty  of  contributor/ 
negligence  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089,  1090,  1092-1132; 
Dec  Dig.  «=289.] 

18.  Appeal  and  Ebbob  Q=s>106S— Habmless 
Ebbob— Instbuctions. 

The  refusal  of  a  requested  instruction  that, 
if  plaintiff  switchman  was  guilty  of  negligence 
in  going  in  front  of  a  car  to  make  a  coupling, 
and  defendant  railway  company  was  not  guilty 
of  negligence,  the  jury  should  find  for  defendant, 
presents  only  harmless  error,  where  the  verdict 
shows  that  the  jury  found  the  defendant  guilQr 
of  negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4225-4228,  4230;  Dee. 
Dig.  (S=»1068.] 

14.  Appeal  and  Ebbob  9=>1051— Habulbsb 
Kkrob— Admission  of  Evidence. 

Where  plaintiff,  an  experienced  switchman, 
injured  in  coupling  cars,  was  permitted  to  tes- 
tify that  he  "had  to"  get  down  between  the 
cars  to  make  a  coupling,  the  admission  of  such 
testimony,  if  error,  was  harmless ;  it  already 
having  been  shown  that  the  coupler  would  not 
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open  the  knuckle,  so  tliftt  the  opinion  evidence 
given  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4161-1170;  Dec.  Dig.  «=> 
1051.] 

15.  Masteb  and  Sbbtart  «=>274— Pkbsonal 

INJDBIS»— CONTBIBUTOBT    NEOUaBNCB— EV- 
IDBNCB— CdBTOU. 

In  the  absence  of  a  specific  rule  forbidding 
employte  to  make  couplings  by  going  between 
the  cars,  evidence  of  the  custom  of  employes  in 
that  regard  is  admissible  to  rebut  contributory 
negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {g  938-«49 ;   Dec  Dig.  «=» 

16.  WrrnEBSKs  ^=3396— CoRFLicnna  Statb- 

1IENT8— EXPUINATION. 

Where  the  agent  of  defendant  railway  com- 
pany by  false  and  fraudulent  representations 
procured  a  statement  from  plaintiff,  injured 
while  employed  by  defendant,  that  he  had  en- 
tirely recovered  from  all  injuries  received,  and 
the  statement  is  introduced  on  trial  to  contra- 
dict the  plaintiff  as  to  his  injuries,  evidence  of 
plaintiff  as  to  the  circumstances  surrounding 
the  giving  of  the  statement  and  as  to  its  falsity 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §g  1261-1264 ;   Dec.  Dig.  «=9396.] 

17.  WiTNKSSES  «=>414— COBBOBOBATION— EVI- 
DBNCB— ADUIBSIBILITT. 

A  report  of  defendant  railway  company's 
investigator  on  the  condition  of  a  car  coupling, 
in  operating  which  plaintiff  was  injured,  is  not 
admissible  to  corroborate  the  testimony  of  the 
investigator,  unless  made  before  motive  for  con- 
cealing defects  arose. 

[Ed.  Note.— For  other  eases,  see  Witnesses. 
Cent.  Dig.  if  1287,  1288;    Dec.  Dig.  <8s>414.] 

18.  EVIDBHCB     «=>369  —  EZFBBTB  —  PHOTO- 
GRAPH. 

Evidence  of  a  physician  attending  plaintiff 
switchman  injured  while  in  the  employ  of  the 
defendant,  as  explained  by  means  of  X-ray 
photographs  of  the  plaintiff^  anatomy  after  in- 
jury, is  admissible,  if  preliminary  evidence  has 
established  the  correctness  of  the  photographs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  liK)»-1612;  Dec.  Dig.  •8=»369.] 

Appeal  from  District  Court,  Potter  Coun- 
ty;   J.  N.  Browning,  Judge. 

Action  by  Prank  Winkler  against  the  Pecos 
ft  Northern  Texas  Railway  Company  and 
otbera  From  a  judgment  for  plaintiff,  de- 
fendants appeaL    Reversed  and  remanded. 

Terry,  Cavln  &  MllU,  of  Oalvestom,  and 
Madden,  Tmlove,  Rybum  ft  Pipkin,  of  Ama- 
rlllo,  for  appellants.  J.  H.  Synnott,  of  Dal- 
las, and  B.  B^  Underwood,  of  Amarillov  for 
appellee. 

HUFF,  C.  J.  Winkler  soed  appellants, 
railway  companies,  for  damages  occasioned 
by  injuries  received  by  him,  alleged  to  have 
been  inflicted  on  him  while  in  the  employ- 
ment of  appellants,  on  the  2d  day  of  April, 
1913,  in  and  about  the  switchyards  of  appel- 
lants in  Amarllla  The  jury  returned  a  ver- 
dict In  his  favor  for  ?6,000. 
The  negligence  alleged  is  as  follows: 
"That  about  the  Ist  day  of  April,  1913,  the 
defendants,  their  agents  and  servants,  negligent- 
ly dug,  bored,  and  excavated  a  large  and  depp 
hole  about  12  Laches  in  diameter  and  about  IB 


inches  deep  near  the  center  of  said  yards  and 
plaintiff's  aforesaid  place  of  work,  between  the 
end  of  two  ties  and  just  on  the  outside  and 
right  against  the  rail  of  one  of  the  said  many 
tracks  or  switches  over  which  it  was  plaintilTi 
duty,  as  aforesaid,  to  assist  in  the  operation  of 
defendants'  trains,  and  thereafter  negligentlr 
and  carelessly  allowed  and  permitted  said  hole 
to  remain  and  refused  to  fill,  close,  or  r«nove 
the  same  during  the  entire  day  of  April  2, 1913." 

He  further  alleged,  while  performing  bis 
dnty,  he  stepped  into  the  hole  above  set  oat 
and  fell  In  front  of  a  train  of  cars  being 
switched,  which  ran  over  and  Injured  him; 
t)>at  the  train  of  can  was  being  switched  on 
track  Na  4,  to  be  coupled  onto  other  cars 
standing  on  said  track,  and  that  he  rode  on 
the  north  front  car  of  the  train,  which  was 
being  switched,  for  the  purpose  of  making  the 
coupling;  that  the  knuckle  of  the  front  car 
was  defective,  in  that,  when  the  pin  was 
raised,  the  knnckle  would  not  open  as  the 
car  approached  the  stationary  cars,  the 
knuckle  remained  closed,  and  in  order  to 
make  the  coupling  it  was  necessary  that  the 
knuckle  on  said  car  should  be  opened  by 
hand,  and  It  was  his  duty,  nnder  such  dr- 
cumstancea,  to  descend  from  the  moving  car 
and  overtake  the  knuckle  and  open  the  same 
before  it  came  In  contact  with  the  standing 
cars,  and  as  the  moving  cars  came  near  the 
hole,  and  after  appellee  bad  endeavored  to 
open  the  knuckle  with  the  lever  of  the  cou- 
pling, and  could  not  do  so,  he  descended  from 
the  car  and  stepped  -  ahead  of  same  and  be- 
tween the  rails  to  open  the  knuckle,  and  as  he 
turned  around  the  end  of  the  car  for  the  pur- 
pose of  stepping  between  the  rails  ahead  of 
the  moving  car,  his  foot  slipped  and  sUd  into 
said  hole,  which  caused  him  to  fall  In  front 
of  the  car  and  between  the  rails;  and  that 
he  was  thereby  injured,  etc. 

Tile  defendants  denied  spedflcally  the  acti 
of  negligence  set  out,  and  that  the  accident 
was  not  due  to  any  negligence  upon  the  part 
of  the  defendants  In  the  particulars  alleged, 
but  was  due  to  the  negligence  of  appellee  In 
going  In  front  of  the  car,  when  there  was 
no  necessity  or  duty  requiring  him  to  do  so, 
pleading  contributory  negligence,  assumed 
risk,  eta 

[1]  The  trial  court  snbmltted  to  the  jnry 
whether  the  appellants  were  negligent  in  dig- 
ging a  bole  at  the  place  it  did  and  whether  It 
was  negligent  In  leaving  It  there  unfilled  and 
level,  and  whether  such  negligence  was  the 
proximate  cause  of  appellee's  injury.  The 
evidence  will  authorize  the  Inference  that 
some  engine  at  some  time  previous  to  appel- 
lee's fall  stopped  at  the  point  where  the  hole 
was,  and  that  It  was  made  by  water  from 
the  overflow  pipe  attached  to  the  engine,  and 
that  the  hole  was  something  near  the  size 
described  in  the  petition;  that  it  had  been 
made  previous  to  the  day  on  which  appellee 
was  injured,  and  left  In  that  condltim,  ren- 
dering it  dangeroas  and  unsafe  for  emploT^ 
required  to  work  In  the  yards  switching  cars 
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and  trains.  It  wUI  anthorlze  the  Intereoce 
also  that  the  employe  whose  duty  It  was  to 
ieep  clear  the  track  at  that  point  either  saw 
the  hole  the  morning  preyious  to  the  fall, 
and  negligently  failed  to  fill  it,  as  was  liis 
duty,  or  that  he  negligently  failed  to  discov- 
er it,  which  he  could  have  done  by  proper 
care,  and  will  authorize  the  inference  that 
appellee  stepped  in  this  hole,  and  that  it  caus- 
ed him  to  fall  in.  front  of  the  cars,  and  that 
some  three  or  four  passed  over  him,  drag- 
ging him  and  injuring  him  in  several  por- 
tions of  his  body,  as  alleged,  and  that  this 
was  negligence  on  the  part  of  appellants 
which  proximately  caused  the  injury  to  ap- 
pellee. We  therefore  would  not,  under  the 
facts  of  this  case,  be  warranted  in  finding 
tliat  there  was  no  evidence,  as  a  matter  of 
law,  warranting  the  Jury  to  find  that  ai^>el- 
lants  negligently  failed  to  provide  a  reason- 
ably safe  place  in  which  for  appellee  to  work. 
M.,  K.  &  T.  Ry.  Oo.  t.  Wise  (av.  App.)  106 
&  W.  46S.  This  case  wa&afflrmed  by  the  Su- 
preme Court,  101  Tex.  468,  109  S.  W.  112; 
Bailwny  Co.  y.  Manns.  S7  Tex.  Civ.  App.  356, 
84  S.  W.  264 ;  RaUway  Ca  v.  Toliver,  37  Tex. 
CIr.  App.  437,  84  S.  W.  876;  Railway  Oo. 
V.  Redder,  67  Tex.  181,  2  S.  W.  513.  With- 
out stating  our  conclusion  of  the  facts,  we 
do  not  feel  authorized  to  say  there  were  oo 
fkcts  which  would  authorize  an  Inference  by 
the  Jury  that  appellee  was  not  guilty  of  con- 
tributory negligenca  Railway  Co.  v.  Adams, 
94  Tex.  100,  68  S.  W.  8S1 ;  Railway  Ca  v. 
Smith  (Clr.  App;)  101  S.  W.  453. 

[2,  S]  The  an>^ee  made  a  written  appli- 
cation for  employment  with  the  appellants. 
In  whldi  it  is  stated,  if  he  eihould  be  injured 
while  in  the  employment,  that  he  would  in 
30  days  after  such  injury  give  notice  in  writ- 
ing of  any  claim  for  damages  to  the  claim 
agent  or  general  claim  agent  of  appellants, 
and  that  a  failure  to  give  such  written  no- 
tice of  such  claim  within  80  days  should  be 
a  bar  to  the  institution  of  any  suit  on  account 
of  such  injury.  This  clai»e  was  set  up  as  a 
bar  to  appellee's  cause  of  action  by  the  ap- 
pellants. The  facts  in  this  case  show  that  In 
less  than  a  week  after  the  Injury  appellant's 
daim  agent  called  on  appellee  for  a  state- 
ment, which  he  gave  to  the  agent.  This 
statement  was  reduced  to  writing,  and  appel- 
lee signed  it,  and  was  referred  to  by  the  evi- 
dence in  this  case. 

The  trial  court,  at  the  request  of  the  ap- 
pellants, submitted  to  the  Jury  whether  the 
above  provision  contained  in  appellee's  ap- 
plication was  reasonable,  and  whether  the 
notice  stipulated  for  bad  been  waived  by  ap- 
pellants. The  Jury  evidently  found  it  was 
unreasonable  or  had  been  waived.  We  be- 
lieve the  fact  that  appellants  obtained  the 
statement  of  the  claim  of  appellee  in  writ- 
ing within  a  week  after  the  injury  would 
authorize  the  finding  that  the  appellants  had 
waived  the  giving  of  notice  stipulated  for. 
Ballwar  Co.  V.  Hendricks,  49  Tex.  Ctr.  App. 


314,  106  S.  W.  746.  We  do  not  believe,  un- 
der our  statutes,  appellants  could  defeat  the 
claim  for  damages  occasioned  by  personal 
injuries  by  stipulating  that  notice  thereof 
must  be  given  within  30  days  after  such  in- 
Jury.  Article  5714,  R.  C.  S. ;  Railway  Co.  v. 
Hudgins  (Civ.  App.)  127  S.  W.  1184. 

For  the  reasons  above  expressed,  we  do  not 
believe  the  trial  court  was  in  error  in  re- 
fusing appellee's  special  requested  peremp- 
tory instmctiona,  and  the  assignments  Nos. 
1,  2,  3,  and  4,  together  with  the  propositions 
thereunder,  will  be  overruled. 

The  fifth  assignment  of  error  will  be  over- 
ruled. Taking  the  second  and  sixth  para- 
graphs of  the  court's  charge  together,  we 
think  the  Jury  was  sufficiently  instructed  as 
to  the  facts  required  to  be  proven  by  appel- 
lee by  a  preponderance  of  the  evidence,  and 
that  the  burden  was  on  him  to  so  establish 
such  facts.  The  sixth  assignment  complains 
that  the  fourth  paragraph  of  the  court's 
charge  is  erroneous.  The  court  instructed 
that  the  duty  was  on  appellants  to  furnish 
appellee  a  reasonably  safe  place  to  occupy 
while  in  the  discharge  of  his  duties  as  switch- 
man and  use  ordinary  care  to  keep  its  rail- 
way tracks  and  sufficient  space  of  ground  ad- 
jacent to  it  clear  of  holes  and  excavations, 
which  would  likely  interfere  with  the  switch- 
man in  the  discharge  of  bis  duty ;  that  there 
was  no  duty  on  the  switchman  to  inspect  the 
premises  where  he  was  exiwcted  to  work. 
The  court  did  not  instruct  the  Jury  that  ap- 
pellee "was  not  required  to  use  any  care 
to  discover  the  presence  of  any  hole,"  etc., 
as  asserted  by  appellants  in  their  proposi- 
tion. The  trial  court  did  instruct  that  he 
was  required  to  use  ordinary  care  and  pru- 
dence to  avoid  injury  to  himself.  The  ob- 
jection taken  to  the  charge  is  not  sound. 
The  charge  of  the  court  is  substantially  the 
language  used  by  the  Supreme  Court  in  sev- 
eral cases,  except  the  Jury  were  not  charged 
thereby  that  "he  does  not  assume  the  risk 
arising  from  the  failure  of  the  master  to  do 
his  duty,  unless  he  knows  of  the  failure  and 
the  attendant  risk,  or  in  the  ordinary  dis- 
charge of  his  own  duty  must  necessarily 
have  acquired  knowledge."  The  appellants 
do  not  except  to  the  charge  because  of  this 
omission  by  the  court  However,  in  the 
eighth  paragraph  of  the  court's  charge  this 
omission,  if  there  was  any  error  in  omitting 
it,  was  covered,  and  no  injury  could  have  re- 
sulted to  api)ellants  thereby.  BonneU  v. 
Railway  Co.,  89  Tex.  72,  33  S.  W.  334 ;  Rail- 
way Co.  y.  Hannig,  91  Tex.  347,  43  S.  W.  508 ; 
American  Machinery  Co.  v.  Haley  (Civ.  App.) 
165  S.  W.  83, 

The  seventh,  eighth,  and  ninth  assignments 
assail  the  sixth  paragraph  of  the  court's 
charge,  on  the  ground  that  it  assumes  appel- 
lee exercised  ordinary  care  in  trying  to 
make  the  coupling  and  ignores  contributory 
negligence,  or  that  it  assumes  the  hole  caused 
appellee  to  fall.  We  will  not  set  out  the 
charge  or  discuss  these  assignments  further 
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than  to  say  we  do  not  think  the  charge  a»- 
Bumes  any  of  the  facts,  bat  leaves  to  the 
Jury  the  duty  of  finding  the  facts.  We  do 
not  regard  the  charge  as  being  on  the  weight 
of  the  eTidenoe. 

[4-7]  The  appellant's  tenth  and  eleventh 
assignments  assail  the  ninth  paragraph  of 
the  court's  charge,  which  Is  as  follows: 

"(0)  By  contributory  negligence,  at  nsed  In 
this  charge,  is  meant  sacb  act  or  omissioD  on 
the  part  of  plaintiff  as  an  ordinarily  prudent 
person  would  not  do,  under  tbe  same  circum- 
'  stances  which  act  or  omission,  concurring  with 
a. negligent  act  of  omission,  if  any,  of  the  de- 
fendants, or  wbere  the  defendants  were  free 
from  negligence  on  their  part,  became  the  prox- 
imate caune  of  the  injury  complained  of.  Now, 
therefore,  if  you  beUeve  from  the  testimony 
before  you  that  plaintiff,  as  defendants'  switch- 
man, knew  that  the  duties  he  assumed  were 
hazardous  and  dangerous,  and  that  be  luiew  of 
the  condition  of  the  trades  and  yards  on  which 
be  was  working,  and  knew  of  the  probable  pres- 
ence of  the  holes  or  excavations  near  such 
tracks,  caused  by  the  handling  of  engines  and 
cars  upon  and  over  the  same,  or  tliat  be  should 
have  known  or  discovered  the  same  in  the  exer- 
cise of  ordinary  care  in  tbe  course  of  his  employ- 
ment, or  if  you  believe  from  the  evidence  that 
be  knew,  or  should  have  known,  that  it  was 
dangerous,  and  not  necessary  or  required  of 
bim,  to  go  between  tbe  rails  in  front  of  mov- 
ing cars  in  tbe  performance  of  his  duties,  and 
you  beUeve  that  he  neglected  and  failed  to  ex- 
ercise ordinary  care  for  his  own  personal  safety 
in  so  doing,  and  you  believe  that,  under  all  the 
circumstances,  such  was  negligence  on  his  part 
and  contributed  to  his  injuries,  then,  if  the  de- 
fendants were  not  guilty  of  negligence  on  their 
'part  you  will  6nd  for  the  defendants:  but,  if 
you  find  from  the  evidence  that  the  defendants 
were  guilty  of  negligence,  as  alleged  by  plaintiff, 
and  that  tne  same  was  the  direct  and  proximate 
cause  of  plaintiff's  injury,  and  that  he  suffered 
damages  as  tbe  proximate  result  thereof,  then 
tbe  plaintiff  would  nevertheless  be  entitled  to 
recover  for  such  damages,  if  any,  as  wore  the 
direct  and  proximate  result  of  the  negligence, 
if  any,  of  the  defendants,  and  the  jury  in  such 
case  will  diminish  and  deduct  his  damages  in 
proportion  to  the  negligence  attributable  to  the 

Jlamtiff  which  contributed  directly  to  such  in- 
uries  and  damages." 

In  this  state  the  distinction  between  as- 
snmed  risk  and  contributory  negligence  Is 
recognized.  If  the  servant  assumes  the  risk. 
It  will  defeat  a  recovery  for  any  sum ;  while, 
under  our  statute,  contributory  negligence 
concurring  with  the  negligence  of  the  master 
proximately  producing  injury  will  diminish 
recovery.  Railway  Co.  v.  Hodnett  (Sup.) 
163  S.  W.  13.  If  the  appellee  knew  of  the 
bole  in  the  track  and  the  danger  therefrom 
in  performing  the  work,  he  was  guilty  of  as- 
sumed risk,  which  would  defeat  a  recovery 
for  any  amount,  and  he  could  not  recover 
diminished  damages,  as  charged  by  the  court. 
Railway  Co.  v.  Bradford,  60  Tex.  732,  2  S.  W. 
695,  59  Am.  Rep.  639;  Railway  Co.  v.  She- 
han  (Sup.)  18  S.  W.  151;  Railway  Co.  v. 
Lempe,  59  Tex.  19.  Again,  If  he  knew  of 
the  danger  "and  that  it  was  not  necessary  or 
required  of  him  to  go  between  the  rails  in 
front  of  moving  cars  in  the  performance 
of  his  duty,"  this,  too,  would  be  assumed 
risk  on  his  part,  which  would  defeat  a  re- 
covery.  3  Labatt,  Master  Sc  Servant  (2d  Ed.) 


I  1106;   Railway  O).  v.  Mathls,  KM.  Tex.  342, 
107  S.  W.  630.    Labatt  says: 

"In  these,  as  in  most  other  cases  wbere  the 
intentional  adoption  of  a  certain  line  of  action 
is  proved,  the  facta  will  also  be  suggestive  of 
contributory  negligence.  But  it  is  both  unneces- 
sary and  disadvantageous  to  rely  upon  tbe  con- 
ception which  raises  a  disputable  question,  if  a 
decisive  element  is  supplied  by  the  clear  evi- 
dence of  a  deUberate  oioice  on  the  servant's 
part,  or  the  exercise  of  his  own  judgment  in  cre- 
ating the  conditions  which  ooessioned  the  ac- 
cident." 

Judge  Gaines,  In  tbe  Matbls  C!ase,  supra, 
quotes  the  above  section  from  Labatt  with 
approval.  Now,  in  this  case  the  court  tells 
the  jury,  if  they  find  In  going  In  front  of  the 
moving  cars  appellee  knew  the  danger,  and 
that  it  was  not  necessary  or  retinlred  of  bim 
in  the  performance  of  his  duty,  if  he  was 
negligent,  he  would  be  guilty  of  contributory 
negligence.  If  he  knew  the  danger,  and  it 
was  not  necessary  or  required  of  bim  to  go 
In  front  of  the  moving  cars,  it  would  be  a 
deliberate  choice  or  the  exercise  of  bis  own 
Judgment  which  occasioned  the  accident  If 
the  Jury  so  found  the  facts;  they  must  neces- 
sarily have  found  he  deliberately  assumed 
the  risk,  knowing  tbe  danger.  He  selected  an 
unnecessary  way  and  one  not  required.  The 
master  could  not,  nnder  the  law,  be  made  re- 
sponsible for  the  servant's  own  voluntary  act 
and  choice.  Of  course,  If  there  Is  an  tssae 
raised  by  the  evidence  whether  g<^g  la 
front  of  the  car  was  then  necessary  or  re- 
quired in  order  to  perform  his  duty,  tbe 
court  should  submit  the  question  whether 
an  ordinarily  prudent  man  would  have  done 
so  under  the  circumstances.  The  appellee 
claimed  on  account  of  tbe  defect  In  tbe  coup- 
ler he  was  required  to  go  in  front  of  the  car. 
The  appellants  dalm  it  was  unnecessary, 
for  the  reason  that  the  coupler  would  open 
the  knuckle  from  the  side  of  tbe  car,  and 
that  tbe  coupler  was  not  defective.  If  tbe 
appellee  did  not  then  know  the  danger,  even 
though  the  coupler  was  defective,  it  may  be 
tliat  the  question  of  contributory  negligence 
should  have  been  submitted;  but  If,  wbere 
he  both  knew  tbe  danger  and  that  it  was 
not  necessary,  he,  by  bis  own  volition,  as- 
sumed the  risk,  the  master  would  not  be  li- 
able for  anything.  Tbe  defect  In  the  track 
may  have  t)een  known  to  appellee;  yet  be 
may  not  have  known  that  such  defect  was 
dangerous  to  bim,  or  necessarily  so.  Tbe 
Lempe  Case,  supra.  The  facts  may  present 
the  issue  if  the  defendant  knew,  or  sbould 
necessarily  have  known,  of  the  defect,  but 
did  not  then  know  of  the  danger  in  perform- 
ance of  bis  duty,  which,  under  the  circum- 
stances, was  then  necessary  to  be  performed, 
by  going  In  front  of  the  moving  train,  wheth- 
er he  then  under  the  circumstances  acted  as 
an  ordinarily  prudent  person  would  have 
done ;  but,  if  he  knew  the  defect  and  knew 
the  danger  and  that  it  was  unnecessary  to 
go  In  front  of  the  car,  he  could  not  recover 
anything  on  the  ground  that  he  assumed  tbe 
risk.    Railway  Ca  r.  Wilson,  189  la  89,  59 
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N.  B.  573.  In  order  for  appellants  to  di- 
minish the  damages  om  acconnt  ot  contribu- 
tory negligence,  they  were  not  required  to 
show  that  the  appellee  knew  the  defect  and 
danger.  All  they  were  required  to  show  was 
that,  under  the  then  conditions  or  drcum- 
Btances,  appellee,  in  trying  to  make  the  coup- 
ling, did  not  act  with  ordinary  care.  The 
diarge  Is  defective  in  attempting  to  couple 
contributory  negligence  and  assumed  risk  to- 
gether, and  In  such  way  as  to  confuse  the 
issue.  This  has  frequenUy  been  held  error  In 
this  state.  Railway  Co.  t.  Bryant,  8  Tex. 
Clv.  App.  134,  27  S.  W.  825.  We  do  not  re- 
gard the  charge  as  harmless,  even  though  the 
trial  court  may  have  properly  instructed  the 
jury  on  assumed  risk.  We  are  unable  to 
say  the  Jury  did  not  And  the  facts  constitut- 
ing assumed  risk  and  followed  this  charge 
on  contributory  negligence,  instead  of  one 
on  assumed  risk;  that  is,  they  may  have 
found  the  facts  which  would  defeat  a  re- 
covery, but  diminished  .the  damages  as  di- 
rected in  this  charge.  This  charge  must  nec- 
essarily reverse  the  case. 

The  twelfth  assignment  is  overruled.  We 
believe  the  tenth  paragraph  ot  the  charge 
substantially '  correct. 

[I]  The  thirteenth  assignment  will  be  sus- 
tained, as  we  find  no  evidence  that  the  amount 
paid  for  drugs  and  the  doctor's  bill  were 
reasonable.  The  evidence  shows  that  the 
amount  paid  was  $75.  However,  this  error 
could  be  cured  by  a  remittitur. 

The  fourteenth  assignment  Is  overruled. 
The  eleventh  paragraph  of  the  court's  charge, 
in  our  Judgment,  is  not  subject  to  the  criti- 
cism here  urged. 

II]  The  fifteenth  assignment  of  error  is 
overruled.  The  ninth  paragraph  of  the 
court's  charge  substantially  gave  the  same 
rule  for  diminishing  the  damages  an  account 
of  contributory  negligence  as  here  requested. 

[10]  The  sixteenth  assignment  This  as- 
signment does  not  give  the  substance  of  the 
charge  requested,  and  the  statemoit  there- 
under in  appdlants'  brief  does  not  set  out 
the  charge  or  refer  to  the  page  of  the  record 
where  it  may  be  found.  This  assignment 
will  be  considered  waived. 

The  seventeenth  assignment  complains  at 
the  action  of  the  court  in  refusing  the  fifth 
specially  requested  charge.  This  charge  pre- 
sents the  issue  of  assumed  risk.  The  court 
substantially  gave  this  charge  in  the  main 
Instruction,  which  Is  embodied  in  paragraphs 
4  and  8  thereof. 

[II]  The  eighteenth  assignment  is  over- 
ruled. Special  charge  No.  6  was  properly  re- 
fused. There  was  no  issue  raised,  either  by 
the  pleadings  or  evidence,  that  caUed  for 
the  charge.  There  was  not  the  slightest 
«hance  of  the  Jury  finding  negligence  on  the 
part  of  the  appellant  because  the  string  of 
cars  was  permitted  to  roll  down  the  track 
detacbed  from  the  engine. 

[12]  The  nineteenth  assignment  is  overrul- 
ed.   The  charge  aa  drawn  was  not  correct 


under  the  Issuea  of  the  case.  There  was  no 
recovery  sought  on  account  of  the  defect  in 
the  coupler,  and  such  defect  was  not  sub- 
mitted to  the  Jury  by  the  charge  of  the  court 
as  a  ground  of  recovery.  If  the  coupler  had 
worked  properly.  It  may  be  there  was  no 
necessity  to  open  the  knuckle  with  the  hand. 
Under  such  circumstances,  it  may  have  been 
negligence  on  the  part  of  the  aiH>ellee  to  go 
in  front  of  the  car  to  open  it,  but  this  would 
be  a  question  for  the  Jury  to  determine  under 
the  circumstances  of  the  case,  and  the  court 
would  not  have  been  authorized  to  instruct 
the  Jury  that,  because  the  coupler  worked 
properly,  they  should  find  for  appellants. 
Whether  It  was  contributory  negligence  or 
not  was  a  question  for  the  Jury  under  the 
facts  of  this  case,  and  if  it  was  contributory 
negligence,  that  would  not  have  defeated  a 
recovery  entirely,  but  would  have  only  di- 
minished the  recovery  in  proportion  to  appel- 
lee's negligence. 

[13]  The  twentieth  assignment,  la  overrul- 
ed. The  refusal  of  this  charge  Is  shown  to 
be  harmless  by  the  verdict  of  the  Jury.  The 
charge  requested  sought  to  have  the  Jury 
instructed  that.  If  appellee  was  guilty  of  neg- 
ligence in  going  in  front  of  the  car  to  make 
the  coupling,  and  appellants  were  not  guilty 
of  negligence,  then  they  would  find  for  ap- 
pellants. The  Jury,  by  their  verdict,  found 
from  the  evidence  that  the  appellants  were 
guilty  of  negligence.  Hence  they  could  not 
have  found  for  appellants  under  the  charge. 
If  the  charge  bad  told  the  Jury  to  diminish 
the  damages  In  proportion  to  appellee's  neg- 
ligence, then  its  refusal  might  have  been 
harmful,  and  perhaps  such  a  charge  should 
have  been  given. 

[14]  The  twenty-first  assignment  complains 
of  the  following  testimony,  admitted  over  ap- 
pellants' objection,  that  is,  that  it  was  the 
opinion  of  the  witness: 

"When  I  got  down  in  order  to  get  in  front  of 
the  car  and  open  it  with  my  hand,  I  had  to  do 
so  so  the  car  would  couple." 

He  had  testified  that  the  lever  of  the  coup- 
ler would  not  open  the  knuckle.  It  was 
shown  that  the  knuckle  had  to  be  opened  to 
make  the  coupling.  The  appellee  had  suffi- 
cient experience  to  give  an  opinion  as  to  what 
was  required  to  make  a  coupling.  This,  If 
an  opinion,  was  so  immaterial  under  all  the 
facts  as  to  render  It  harmless. 

[IB]  The  twenty-second  assignment  com- 
plains at  the  action  of  the  court  in  permit- 
ting appellee  to  testify: 

"When  these  couplers  do  not  open  that  way 
It  is  castomary  to  open  them  by  hand" 

— and  in  permitting  Nick  Browning  to  testify: 
"Men  do  step  in  front  of  cars  to  make  coup- 
lings when  there  is  no  necessity  for  it  I  do 
not  think  they  do  that  when  the  couplers  can  be 
worked  on  the  outside." 

The  appellants  objected  because  this  tes- 
timony was  the  opinion  of  the  witnesses  and 
that  there  was  no  pleading  of  custom,  and 
sudi  custom  could  not  be  made  the  basis 
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Of  negligence  on  the  part  of  appellants.  The 
appellants,  on,  cross-examination  (MC  appellee, 
sought  to  show  there  was  a  rule  forbidding 
employes  going  in  front  of  moving  cars,  and 
sought  by  Browning  to  show  the  same  fact  on 
direct  examination.  On  the  redirect  examin- 
ation of  appellee,  and  the  cross-examination 
of  Browning,  the  above  testimony  was  elic- 
ited. There  was  no  such  rule  as  was  sought 
to  be  proven  shown.  Appellee  sought  to  show 
that  when  the  lever  would  not  raise  the 
knuckle  that  there  was  no  other  way  to  make 
the  coupling,  except  by  lifting  it  by  the  hand, 
and  this  was  the  manner  in  which  it  was 
done  by  the  employes.  This  evidence  was 
offered,  as  we  conceive  it,  not  to  prove  negli- 
gence on  the  part  of  the  appellants,  but  to 
show  that  appellee  acted  in  the  usual  and 
customary  way  and  as  an  ordinarily  prudent 
man  would  have  acted.  The  evidence  indi- 
cates that  this  practice  was  of  such  a  nature 
that  appellants  must  necessarily  have  known 
of  it,  and,'  If  so,  then  appellants  would  be 
bound  by  it.  In  the  absence  of  any  specif- 
ic rule  on  the  question,  the  practice  of  the 
employes  of  appellants  would  be  admissible. 
On  the  question  whether  the  appellee  acted 
in  the  ordinary  way  in  making  the  coupling, 
it  occurs  to  us  that  it  was  proper  for  this 
testimony  to  go  before  the  Jury  as  a  circum- 
stance on  the  question  of  appellee's  negli- 
gence. This  appears  to  be  the  holding  of 
authorities  in  this  state,  and  that  such  tes- 
timony and  evidence  as  here  admitted  has 
been  admitted  with  approval  on  the  issue 
of  contributory  negligence.  Gallaway  v.  Rail- 
way Co.  (Civ.  App.)  78  S.  W.  32;  Railway 
Co.  V.  Engelhom,  24  Tex.  Civ.  App.  324,  62 
S.  W.  661,  65  S.  W,  68!  Railway  Ca  v. 
Still  (Civ.  App.)  100  S.  W.  182 ;  3  Labatt  on 
Master  &  Servant  (2d  Ed.)  i  1269.  This 
was  not  a  ground  of  negligence  charged 
against  appellants,  but  simply  an  effort  to 
show  that  appellee  acted  in  the  usual  and 
ordinary  way.  We  think,  in  the  light  of  all 
the  evidence  in  this  record,  the  admission 
of  the  testimony  could  not  have  injured  ap- 
pellants. 

rit]  The  twenty-third  assignment  comr 
plains  of  the  action  of  the  court  in  permit- 
ting appellee  to  testify  what  he  told  one 
West  as  to  this  condition  from  his  injuries 
at  Ft.  Worth,  etc.  It  appears  that  West  came 
to  AmariUo  and  induced  appellee  to  go  to  Pt. 
Worth  after  his  injuries  with  him,  under 
a  promise  of  procuring  appellee  a  position 
as  the  manager  of  an  accident  Insurance 
company.  While  there  West  ostensibly  was 
Instructing  him  in  his  duties.  It  appears 
that  appellee  and  West  went  In  bathing,  and 
appellants  procured  and  offered  in  evidence 
photographs  of  appellee  and  West  while  In 
bathing.  While  at  Ft.  Worth  the  appellee 
filled  oat  application  for  insurance,  in  which 
he  stated: 

"I  now  state  tltat  I  am  fully  recovered  from 
said  accident  and  physically  able  to  perform  the 
duties  t>ertalning  to  insurance  work.** 


Appellee  testified  be  told  West  about  the 
accident  and  the  truth  about  his  physical 
condition,  and  that  West  tried  to  get  him  two 
or  three  days  to  make  the  statement  intro- 
duced by  appellants,  and  he  told  West  he 
would  not  do  so.  West  insisted,  and  oon- 
tlnued  to  urge  appellee  to  sign  the  statement, 
stating  that  it  was  not  material  and  would 
do  no  harm,  and  that  it  was  a  matter  of  form, 
and  West  said  appellee  could  not  get  the  po- 
sition without  signing  it  This  te8tlm<»y  as 
to  what  occurred  between  Weet  and  appellee 
is  the  evidence  objected  ta  The  appellee 
contends  that  West  was  a  secret  detective  for 
the  Santa  F6  appellants,  and  for  the  purpose 
of  entrapping  him  induced  appellee  to  sign 
the  statement  There  are  fftcts  and  circum- 
stances from  which  a  Jury  might  infer  such 
contention  to  be  true.  The  appellants  had 
Introduced  the  above  quotation  from  the 
application  signed  by  appellee.  We  under- 
stand the  rule  to  be,  where  the  statement 
of  the  witness  Is  Introduced  to  contradict 
his  testimony  on  trial,  he  may  explain  the 
reasons  which  induced  him  to  make  it 
Smith  V.  Traders'  National  Bank,  82  Tex. 
368,  17  S.  W.  779,  783 ;  Railway  Ca  v.  Wal- 
den  (Civ.  App.)  46  S.  W.  89 ;  Comer  v.  Thorn- 
ton, 38  Tex.  av.  App.  287,  86  S.  W.  19. 

[17]  The  twenty-fourth  assignment  urges 
that  the  court  was  in  error  in  excluding  the 
statement  or  report  of  T.  H.  Farrell  made  to 
the  appellants  upon  the  condition  of  the 
coupler  on  the  car  which  the  appellee  claims 
would  not  open  and  shortly  after  the  injury. 
This  witness  testified  fully  aa  to  its  condition 
and  referred  to  his  statement  as  a  memo- 
randa while  on  the  witness  stand.  Upmi  ap- 
pellants offering  the  report  made  by  this 
witness  to  appellants,  the  appellee  Interpoeed 
objection,  which  the  court  sustained.  It  is 
contended  that  this  should  have  been  admltr 
ted,  for  the  reason  that  the  credibility  of  the 
witness  was  questioned,  and  that  the  condi- 
tion of  the  coupler  was  cobtroverted.  This 
witness  was  offered  to  show  that  appellee's 
testimony  as  to  the  coupler  was  not  correct 
There  was  no  effort  to  impeach  Farrell,  bat 
he  himself  acted  as  a  controverting  witness 
of  the  testlmmiy  of  appellee.  The  witness 
evidently  had  the  same  motive  for  making 
the  statement  contained  in  the  report  that  he 
had  in  giving  his  testimony  upon  the  triaL 
After  the  accident  he  examined  the  car  for 
the  purpose  of  his  report  This  report  or 
statement  will  not  be  admissible  in  corrobo- 
ration of  his  testimony,  unless  such  declara- 
tion was  made  at  a  time  when  there  was  no 
motive  existing  to  assist  the  appellants  in 
obtaining  testimony  in  this  case.  This  is 
not  shown  in  the  record.  Insurance  (^  ▼• 
Eastman,  96  Tex.  34,  64  S.  W.  863. 

[II]  The  twenty-fifth  and  twenty -sixth 
assignments  complain  at  the  action  of  the 
court  in  permitting  the  introduction  of  X- 
ray  photographs  of  appellee's  neck  and  that 
of  Dr.  Gist    Dr.  Vineyard  owned  the  machine 
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making  the  pbotographs  and  made  tbem, 
and  testified  yery  fully  to  his  experience  In 
Buch  work,  and  It  was  shown  by  the  witnesses 
that  the  photographs  correctly  represented 
the  condition  of  appellee's  neck.  We  believe 
a  sufficient  predicate  was  laid  for  the  In- 
troduction of  the  photographs,  and  there  was 
no  error  In  admitting  them.  We  see  no 
objection  to  the  testimony  of  Dr.  Gist  In  ex- 
plaining the  photographs  and  showing  the 
bones  which  were  exhibited  thereby  and  in 
explaining  what  bones  were  named  in  the 
testimony.  We  believe  it  would  be  an  aid  to 
the  jury  in  understanding  the  testimony  of 
the  witnesses  as  to  the  bones  which  were 
claimed  to  have  been  injured  by  appellee  and 
denied  by  appellants.  We  see  no  error  in  the 
action  of  the  court  in  this  particular.  All 
that  is  required  for  the  Introduction  of  photo- 
graphs of  this  kind  is  that  preliminary  evi- 
dence should  be  given  of  its  correctness. 
This  was  done  in  this  case.  Jones'  Blue 
Book  on  Evidence,  vol.  3,  g  411. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 


HABT-PARR  CO.  ▼.  ALVIN-JAPANBSE 

NDRSEBT  CO.  et  aL     (No.  473.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Oct.  28, 1915.) 

1.  Appeal  and  Erbob  «=>101  —  Ordebs  Ap- 

PKAI.ABIX— APFOINTMEKT  OF  RECEIVER. 

Where  a  receiver  was  appointed,  and  sub- 
sequently on  an  amended  petition  the  order  of 
appointment  was  vacated,  but  was  followed  by  a 
later  order  in  the  same  decree  reappointing  the 
receiver,  an  appeal  from  the  order  of  appoint- 
ment lies  under  the  express  provisions  of  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  2079. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  575-689;  Dec.  Dig.  «=» 
101.] 

2.  Appeai.   and   Erbob   «=3l062— Rbobftion 
or  EviDBNCE — Cube  of  Ebbob. 

In  a  proceeding  for  the  appointment  of  a 
receiver,  the  admission  of  secondary  evidence 
as  to  the  contents  of  the  books  of  defendant  was 
cured  by  the  production  of  the  books  in  court 
although  the  entries  therein  were  not  read. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, CeuCDig.  §§  4171-4177 ;   DecDig.  <8=»1052.] 

S.  Pjleadino  ®=»245  —  Amendiocntb  —  Condi- 
tion OF  Cause. 

In  proceedings  for  the  appointment  of  a 
receiver,  it  was  not  error  to  permit  the  plain- 
tiffs to  file  a  trial  amendment  after  the  evidence 
was  closed  and  argument  bad  begun,  and  to  con- 
sider such  amendment  as  a  basis  for  the  appoint- 
ment. 

(Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  635,  653-675;   Dec.  Dig.  «=3245.] 

4.  CoBPOBATiONs     $=9557  —  Rboeivebs  —  Ap- 
pointment^-Gboonds. 

Where  a  petition  for  the  appointment  of  a 
receiver  alleged  that  defendant  was  indebted  to 
plaintiffs  for  goods,  wares,  and  merchandise; 
that  defendant's  assets  were  greater  than  its 
liabilities,  and  if  permitted  to  operate,  defend- 
ant would  be  able  to  pay  all  its  obligations  in 
full;  that  practically  all  the  creditors  were 
willing  that  the  business  continue;  that  one 
creditor  was  threatening  to  levy  an  attachment, 
which,  if  levied,  would  be  followed  by  others, 


with  the  result  that  the  defendant's  assets  would 
be  dissipated :  that  if  such  assets  were  thrown 
upon  the  market  at  the  present  time  they  would 
not  bring  a  sum  sufBcient  to  pay  the  obligations ; 
that  in  order  to  conserve  such  assets,  the  ap- 
pointment of  a  receiver  was  necessary,  when 
supported  by  proof,  stated  grounds  for  the  ap- 
pomtment  of  a  receiver,  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  2128,  providing  that  re- 
ceivers may  be  appointed,  where  the  corpora- 
tion is  in  imminent  danger  of  insolvency. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2227,  2228,  2230-2236;  Dec.  Dig. 
«=»557.] 

5.  cobporations  «=>553  —  appointment  of 
Receiveb— Collusion  . 

In  proceedings  for  the  appointment  of  a 
receiver  for  a  corporation,  where  it  appeared 
that  the  managers  of  the  corporation,  realizing 
that  its  assets  were  such,  when  compared  with 
its  liabilities,  that  if  the  creditors  were  to  fore- 
close and  collect  their  debts  by  public  sale,  in- 
solvency would  result,  and  that  they  apprised 
the  creditors  of  such  fact,  such  action  was  not 
BufiBcient  to  constitute  collusion  for  the  pur- 
pose of  covering  up  the  debts  of  the  corporation. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  2201-2216;    Dec.  Dig.  «=»553.] 

6.  Corporations  $=>557  —  Appointment  of 
Receives  —  Appointment  in  Fbauo  of 
Cbeditobs. 

In  a  proceeding  for  the  appointment  of  a 
receiver  for  a  corporation,  in  danger  of  becom- 
ing insolvent,  allegations  that  the  assets  would 
be  conserved  by  the  appointment  of  a  receiver, 
that  all  its  debts  would  be  paid  and  something 
would  be  left  over;  that  it  would  be  a  great 
benefit  to  the  community  to  allow  defendant  to 
continue  its  business— were  not  sufBcient  to 
show  that  the  creditors  were  attempting  to  delay 
the  collection  of  debts  of  others. 

[H!d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gS  2227,  2228,  2230-2286;  Dec.  Dig. 
«=>557.] 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  J.  W.  Woods,  Special  Judge. 

Suit  by  the  Hart-Parr  Company  against 
the  Alvln- Japanese  Nursery  Company  and 
others.  From  an  interlocutory  order  appoint- 
ing a  receiver,  plaintlfF  appeals.     AOinned. 

Love,  Ctaannell  &  Fonts,  of  HousttHi,  for  ap- 
pellant Sam,  Bradley  ft  Fogle,  of  Houston, 
for  appellees. 

HARPER,  C.  J.  [1]  This  appeal  Is  from  an 
interlocutory  order,  appointing  a  receiver  of 
the  property  and  assets  of  the  Alvln-Japa- 
nese  Nursery  Company.  Appellee  filed  mo- 
tion to  dismiss  the  appeal  because  it  Is  from 
an  order  overruling  the  motion  of  appellant 
to  vacate  the  order  appointing,  Instead  of 
an  appeal  from  an  order  appointing  a  receiv- 
er. The  facts  are  that  upon  petition,  on  Sep- 
tember 9,  1914,  the  court  appointed  one 
Brown  receiver.  Upon  the  5th  day  of  Decem- 
ber, 1914,  the  court,  after  amended  petition, 
entered  an  order  vacating  the  said  order  of 
appointment,  but  followed  this  latter  order 
in  the  same  decree  with  the  following: 

"But  the  court  is  of  the  opinion,  further,  that 
the  amended  pleadings  are  sufficient  to  authorize 
and  support  the  appointment  of  a  receiver. 
•  •  •  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  said  S.  B.  Brown  is  here  now 
reappointed  receiver." 
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And  this  is  an  appeal  from  this  order  of 
appointment,  and  such  is  permitted  under  the 
statute,  article  2079,  Vernon's  Sayles'  Stat ; 
Rubber  Co.  v.  Wilson,  137  S.  W.  710. 

[2]  The  first  assignment  Is  that  It  was  er- 
ror to  allow  one  Jones  as  a  witness  to  testi- 
fy as  to  what  be  found  the  boc^s  of  the  de- 
fendant company  to  contain  with  reference 
to  indebtedness  due  by  it  and  other  matters, 
because  it  was  secondary  evidence.  The  bill 
of  exceptions  Is  qnallfled  by  the  trial  court: 

"The  boolcs  were  afterwards  produced  in  court 
and  offered  in  evidence,  but  the  entries  they  con- 
tained were  not  read." 

If  error,  this  would  cure  it.  Besides,  there 
Is  no  attempt  to  show  that  the  court  before 
whom  the  hearing  was  had  considered  the 
evidence  complained  of  In  arriving  at  his  con- 
clusions. There  is  no  question  as  to  the  ex- 
tent of  the  liabilities  of  the  defendant 

[3]  The  second  is  that  it  was  error  to  per- 
mit plaintiffs  to  file  a  trial  amendment  after 
the  evidence  was  closed  and  argument  of 
counsel  had  begun,  and  to  consider  such 
amended  pleadings  as  a  basis  for  the  ap- 
pointment of  the  receiver.  Pleadings  may 
be  amended  after  argument  has  begun.  Tele- 
graph Co.  V.  Bowen,  84  Tex.  477,  19  S.  W. 
554.  The  provisions  of  article  1824,  R.  S., 
forbidding  amendments  after  announcing 
ready  for  trial,  is  directory  only.  Pltzer  v. 
Decker,  135  S.  W.  161.  The  facts  here  do 
not  show  that  the  court  abused  his  discretion ; 
therefore  there  was  no  error  in  permitting 
the  amendment  to  be  filed,  nor  in  consider- 
ing It  as  a  basis  for  the  appointment 

[4]  The  tblrd  and  fourth  urge  that  tiie  or- 
der of  the  court  overruling  appellant's  mo- 
tion to  vacate  the  original  appointment  and 
that  portion  reappointing  the  receiver  are  not 
authorized  by  the  pleadings  and  evidence. 
The  original  plaintiffs,  viz.,  W.  T.  Stevens, 
Northrup  &  Clark  Saddlery  Company,  Rich- 
ards &  Schulte  Company,  the  Texas  Com- 
pany, H.  F.  Montgomery,  South  Texas  Imple- 
ment &  Vehicle  Company,  Citizens'  State 
Bank  of  Alvln,  Tex.,  S.  J.  Daugherty,  and 
K.  Klshi,  allege  by  their  second  amended 
original  petition,  also  called  the  trial  amend- 
ment, that  the  defendant  Alvin-Japanese  Nur- 
sery Company  is  a  corporation;  that  it  is 
engaged  lu  the  business  of  propagating,  buy- 
ing, and  selling  nursery  stock,  planting  or- 
anges and  other  crops,  etc. ;  that  It  has  lia- 
bilities aside  from  Its  capital  stock  amount- 
ing to  about  $111,000 ;  that  it  Is  Indebted  to 
plaintiffs  in  the  various  sums  set  out  total 
about  $39,100;  further  aUeglng  that  the 
amounts  were  for  goods,  wares,  and  merchan- 
dise, etc.,  furnished  the  defendant  company 
or  evidenced  by  notes,  etc.  Further  alleged 
that  the  assets  of  the  defendant  company  are 
much  greater  than  Its  liabilities,  and,  if  per- 
mitted to  operate,  will  be  able  to  pay  all  of 
its  obligations  in  full,  naming  the  assets  and 
their  probable  value;  that  practically  all  of 
the  creditors  are  willing  that  the  business 
continue  that  the  assets  of  the  company  may 


be  realized  on  without  sacrlfloe;  that  one 
creditor  to  the  extent  of  about  $3,000  is 
threatening  to  levy  tin  attachment ;  that  if 
such  attachment  be  levied,  other  creditors, 
in  an  effort  to  protect  their  interests,  will 
likewise  levy;  that  the  effect  thereof  would 
be  to  dissipate  the  said  assets,  render  its 
business  and  good  will  worthless,  etc.;  that 
the  defendant  has  not  now  money  with  which 
to  pay  its  obligations  now  due,  and  cannot 
realize  the  money  therefor  except  In  the  due 
course  of  business  of  said  company ;  that  If 
it  is  permitted  to  continue  its  business,  It 
can  pay,  but  if  the  assets  are  thrown  upon 
the  market  at  the  present  time,  they  would 
not  bring  a  sufficient  sum  to  pay  the  obliga- 
tions, etc. ;  that  in  order  to  conserve  the  as- 
sets of  said  company  and  to  protect  the  rights 
of  the  creditors'  petition  herein.  It  is  neces- 
sary that  a  receiver  be  appointed,  etc.  Arti- 
cle 2128,  Sayles'  Stat  1914,  provides  that 
receivers  may  be  appointed:  (1)  In  an  ac- 
tion by  a  creditor  to  subject  any  property 
or  fund  to  his  claim;  (2)  where  it  is  shown 
that  the  property  is  In  danger  of  being  lost, 
removed,  or  materially  injured ;  (3)  in  cases 
where  a  corporation  is  in  Imminent  danger 
of  insolvency.  The  petition  Is  sufficient  to 
authorize  the  court  to  appoint  the  receiver 
as  It  did,  and  there  is  evidence  to  support 
the  allegations  in  the  petition.  The  appoint- 
ment therefore,  cannot  be  disturbed.  Blpr 
V.  Red  W.  Lfc  Co.,  48  Tex.  Civ.  App.  311, 106 
S.  W.  474.  It  is  clear  from  the  allegations 
and  proof  that  the  defendant  corporation  is 
in  imminent  danger  of  insolvency. 

[J,  J]  Appellee,  by  propositions,  urges  that 
a  receiver  will  not  be  appointed  for  a  cor- 
poration: (a)  Upon  its  own  application;  (b) 
nor  at  the  Instance  of  creditors  acting  Id 
collusion  with  the  corporation  for  the  purpose 
of  covering  up  its  assets  or  delaying  the 
collection  of  other  debts;  (c)  that  it  is  evi- 
dent from  the  facts  proved  that  the  request 
for  a  receiver  was  made  for  the  purpose  of 
assisting  the  defendant  corporation  to  pay 
its  debts  and  have  sufficient  capital  left  to 
continue  business  upon  a  profitable  basis; 
that  therefore  the  court  was  not  authorized 
to  make  the  appointment.  The  pleading  and 
proof  do  not  support  the  propositions.  This 
suit  was  not  filed  by  the  corporation,  and  the 
facts  show  no  more  than  that  ttie  managers 
of  the  corporation,  realizing  that  its  assets 
were  such,  compared  with  Its  liabilities,  that 
If  the  creditors  were  to  foreclose  and  collect 
their  debts  by  forced  public  sale,  it  would 
result  In  Insolvency,  frankly  told  the  cred- 
itors the  facts  as  they  existed.  This  is  not 
sufficient  to  constitute  collusion  for  the  pur- 
pose of  covering  up  the  debts  of  the  corpo- 
ration. There  is  an  allegation  in  the  petition 
that  by  means  of  a  receivership  the  assets  of 
the  defendant  may  be  conserved  to  the  pay- 
ment of  all  its  debts  and  leave  something 
with  which  the  corporation  could  continue 
its  business,  and  that  it  would  be  a  great 
benefit  for  the  community,  where  the  cor- 
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poratlon'8  principal  place  of  business  was 
located,  to  have  the  defendant  continue  Its 
going  business,  but  these  allegations  were 
no  more  than  matters  of  Inducement  in  urg- 
ing tbe  appointment,  and  In  no  wise  show 
that  the  creditors  were  In  any  way  attempt- 
ing to  cover  up  anything  or  to  delay  the  col- 
lection of  the  debts  of  others.  It  Is  true  the 
appointment  of  a  receiver  might  result  In 
such  delay,  but  because  such  might  be  the 
result  would  be  no  reason  to  set  aside  the 
appointment,  where  tbe  pleadings  and  proof 
show  that  the  parties  praying  for  the  re- 
ceivership are  clearly  entitled  to  It  The 
trial  court  must  have  resolved  these  matters 
in  favor  of  the  receiver,  i.  e.,  that  the  peti- 
tioners were  acting  in  good  faith  with  no  ul- 
terior or  improper  motive,  and  it  will  be  pre- 
sumed that  the  court,  bemg  present,  observing 
the  witnesses  and  their  manner  of  testifying, 
was  in  a  better  position  to  arrive  at  the  facts 
than  an  appellate  court,  and  the  court  i» 
still  In  charge  of  the  property  through  the 
receiver,  and  if  at  any  time  It  shall  be  made 
to  appear  by  motion  in  the  trial  court  that 
through  a  receivership  Is  not  the  best  way 
to  administer  the  affairs  of  the  corporation 
to  the  end  that  the  best  interests  of  al  con- 
cerned may  be  subserved,  the  receiver,  upon 
such   showing,  will  be  discharged. 

Finding  no  error  in  the  record,  the  cause 
is  affirmed. 


INTERNATIONAL*  G.  N.  EY.  CO.  v.  RBSK 

et  al.    (No.  5506.)* 

(Court  of  Civil  Appeals  of  Texas.  San  Anto- 
nio. Oct.  13,  1915.  On  Motion  for  Behear- 
ins,  Nov.  10,  1915.) 

1.  P1.SADINQ  «=»369— iNjTTRixa  10  SKBVAirt— 
£l,xction  Between  Counts. 

Where,  in  an  action  by  the  surviving  wife 
and  children  of  a  railroad  employe  for  his  death, 
the  pleadings  were  intended  to  meet  proof  as  to 
ilia  having  been  engaged  either  in  intrastate  or 
interstate  commerce  at  tbe  time  of  his  death, 
such  pleadings  were  not  improper  as  an  attempt 
to  recover  under  federal  and  state  statutes  at 
the  same  time,  and  plaintiffs  were  under  no  ne- 
cessity to  elect  under  which  statute  they  would 
proceed. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  Si  1190-1209;   Dec.  Dig.  <S=»369.] 

2.  Tkiai.  ®=3232  —  Sttbuission  ok  Special- 
IsstTEs— -iNsTBUcnoN  Calunq  fob  Geneb- 
AI.  Vebdict. 

Where  a  cause  was  submitted  on  special  is- 
sues, a  charge  correctly  embodying  the  laWj  but 
calling  for  a  general  verdict,  should  not  be  given. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dtg.  if  524,  625;   Dec  Dig.  <S=>232.] 

3.  Apfkai.  and  Bbbob  «=»564—Recobd— Ne- 
cessity roB  FiuNO  Statement. 

Where  the  appeal  bond  was  filed  December 
9,  1914,  the  transcript  was  filed  in  the  Coart 
of  Civil  Appeals  March  6,  1915,  and  on  April 
14,  1015,  a  purported  statement  of  facts  which 
had  never  been  filed  in  tbe  lower,  court  was  filed 
in  the  appellate  court,  such  statement  could  not 
be  considered,  since  tbe  law  requires  that  it  be 
filed  in  the  lower  court  at  some  period  within 


90  days  from  the  date  the  appeal  was  perfected 
by  filing  an  appeal  bond. 

[Ed.  Note. — ii'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2501-2506,  2555-2559; 
Dec.  Dig.  «=»5«4.] 

4.  Appeal  and  Ebbob  €=3644-  .Recobd — Late 
Filing  op  Statement  op  Facts— Notice  op 

COUBT. 

Courts  of  C!ivil  Appeals  will  notice  a  failure 
to  file  a  statement  of  facts  in  time,  although 
the  question  be  not  raised  by  the  appellee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {t  2796-2798;  Dec.  Dig.  «a> 
($44.1 

5.  Tbial  9=3232  —  Request  fob  Submission 
ON  Special  Issues— Pbopbibty  of  infobm- 

INO  JUBY  OP  PaBTY  MAKINQ  BEQUEST. 

There  was  no  error  in  informing  the  jury 
which  party  had  rec^nested  that  the  cause  b« 
submitted  on  special  issues. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §g  524,  525;   Dec.  Dig.  <S=»232.] 

On  Motion  for  Rehearing. 

6.  Appeal  and  Ebbob  <S=9564  —  Recobd  — 
Statement— Excuse  fob  Late  Filing. 

Where  the  statement  of  facts  is  filed  late 
in  the  trial  court,  more  than  90  days  after  per- 
fection of  the  appeal  by  filing  an  appeal  bond, 
upon  proper  showing,  made  in  the  motion  for  re- 
bearing,  that  counsel  had  difficulty  in  getting 
the  statement  prepared,  thus  excusing  the  de- 
lay, the  statement  will  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  2501-2506,  2553-2559; 
Dec.  Dig.  «=»564.] 

7.  Appeal  and  Ebbob  ®=5564  —  Recobd  — 
considebation  of  statemenr— estoppel  op 

COUBT. 

As  no  power  resides  in  the  clerk  of  a  Court 
of  Civil  Appeals  or  any  justice  thereof  to  re- 
fuse to  permit  the  filing  of  a  statement  of  facts 
which  was  not  filed  in  the  lower  court,  filing  in 
tbe  Court  of  Civil  Appeals  does  not  preclude 
such  court  from  refusing  to  consider  tbe  state- 
ment or  estop  it  from  exercising  the  duty  to  re- 
ject such  purported  statement.  The  duty  to  de- 
termine the  validity  of  a  statement  of  focts  de- 
volves upon  the  court  only  when  the  matter  is 
called  to  its  attention  in  a  motion  to  strike  out 
the  statement  or  in  its'  own  independent  inves- 
tigation of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  IS  2501-2506,  2555-2659; 
Dec.  Dig.  «=9564.] 

8.  Appeal  and  Ebbob  $=9564  —  Rkcobd  — 
Statement  of  Pacts  —  Time  fob  Filinq  — 
aobeement  of  counsel— effect. 

Agreement  by  appellee's  counsel  that  the 
statement  of  facts  might  be  filed  out  of  time 
could  not  relieve  appellant  of  the  duty  and  ne- 
cessity of  filing  such  statement  in  the  trial 
court. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2501-2506,  2555-2550; 
Dec.  IMg.  e=9564.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   R.  B.  Minor,  Judge. 

Action  by  M.  C.  Reek  and  others  against 
the  International  &  Great  Northern  Railway 
Company.  Judgment  for  plaintlfFs,  and  de- 
fendant appeals.    Affirmed. 

Wilson,  Dabney  &  King,  of  Houston,  and 
Gobbs,  Eskridge  &  Cobbs,  of  San  Antonio,  for 
appellant.  Perry  J.  Lewis,  Champe  G.  Car- 
ter, Randolph  L.  Carter,  and  H.  C.  Carter, 
all  of  San  Antcmio,  for  appellees. 
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FLY,  C.  J.  This  Is  a  suit  by  M.  O.  Beek, 
surrlving  wife  of  Christian  Reek,  Sr.,  deceas- 
ed, and  Christian  Beek,  Jr.,  Kate  Reek  FelUe, 
Edward  Reek,  and  Mary  Bedc,  surrlving 
children  of  said  Christian  Reek,  Sr.,  deceas- 
ed, to  recover  damages  for  the  negligent  klll- 
Idg  of  said  Christian  Reek,  Sr.,  by  appellant. 
The  cause  was  tried  by  Jnry  and  resulted  in 
findings,  In  answer  to  special  issues,  that 
Mary  C.  Reek  should  recover  $12,000,  Ed- 
ward Reek  $5,000,  Mary  Reek  $3,000,  Kate 
Reek  FelUe  $1,000,  and  Christian  Reek,  Jr., 
$100.  Judgment  was  accordingly  so  reader- 
ed. 

[t]  The  first  and  second  assignments  of  er- 
ror assail  the  action  of  the  court  in  overral- 
Ing  exceptions  to  those  paragraphs  of  the  pe- 
tition in  which  it  was  alleged  that  the  plain- 
tiffs did  not  know  whether  the  deceased  was 
engaged  in  Intrastate  or  Interstate  commerce 
at  the  time  of  his  death,  and  it  is  contended 
that  an  attempt  was  made  to  recover  under 
federal  and  state  statutes  at  the  same  time, 
and  that  appellees  should  have  been  com- 
pelled to  elect  under  which  statute  they 
would  proceed.  The  exceptions  were  prop- 
erly overruled.  There  was  no  effort  to  re- 
cover under  two  statutes,  but  the  pleadings 
were  intended  to  meet  proof  as  to  one  class 
of  commerce  or  the  other.  If  the  evidence 
showed  that  deceased  was  engaged  in  inter- 
state commerce,  then  the  federal  statute 
would  apply ;  but,  if  it  showed  that  he  was 
engaged  in  intrastate  commerce,  then  the 
state  statute  would  apply.  It  would  have 
been  a  remarkable  fact  if  the  evidence  had 
shown  that  deceased  was  engaged  in  both 
classes  of  commerce  at  one  and  the  same 
time.  The  assignments  are  overruled.  Cer- 
tainly ai^ellant  was  in  no  wise  injured  by 
the  action  of  the  court  in  regard  to  the  ex- 
ceptions. There  are  propositions  under  the 
second  assignment  of  error  that  have  no  pos- 
sible connection  with  it  and  are  not  germane 
thereto;  for  instance,  the  seventh  proposi- 
tion, which  seeks  to  show  that  the  pleading 
was  in  violation  of  section  1  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States. 

[2]  The  third  assignment  of  error  is  ovor- 
mled.  The  charge  asked  by  appellant  was 
clearly  erroneous,  In  that  it  would  have  taken 
the  question  of  negligence  from  the  Jury. 
The  evidence  raised  a  question  of  fact  to  be 
determined  by  a  Jury  as  to  whether  the  con- 
tributory negligence  of  deceased  caused  his 
death,  and  it  would  have  been  error  for  the 
court,  under  the  circumstances  of  this  case, 
to  have  charged  the  jury  that  his  failure  to 
do,  or  not  do,  certain  things,  was  negligence. 
The  cause  was  submitted  on  special  issues, 
and,  if  the  charge  had  embodied  the  law.  It 
should  not  liave  been  given  because  it  called 
for  a  general  verdict  Railway  v.  Jones,  175 
S.  W.  488,  and  authorities  therein  cited. 

[S,  4]  In  connection  with  the  third  assign- 
ment, as  well  as  the  fourth,  fifth,  seventh, 
elghtiit  ninth,  tenth,  and  eleventh  assign- 


ments of  error,  they  must  depend  for  their 
vitality  and  effectiveness  on  the  existoice  of 
certain  facts  which  have  not  been  made 
known  to  this  court  through  the  medium  of  a 
statement  of  facts  prepared  and  filed  in  the 
lower  court  in  the  manner  and  within  the 
time  provided  by  law.  The  purported  state- 
ment of  facts  filed  in  this  court  in  this  suit 
falls  to  show  that  it  was  ever  filed  in  the 
lower  court  at  any  time,  while  the  law  re- 
quires that  It  be  filed  at  some  period  withia 
90  days  from  the  date  that  the  appeal  was 
I>erfected  by  filing  an  appeal  bond.  The  ap- 
peal bond  was  filed  on  December  9,  1914; 
the  transcript  of  the  proceedings  was  filed  in 
this  court  on  March  6,  1915,  within  the  90 
days.  On  April  14,  1915,  over  100  days  after 
the  appeal  had  been  perfected,  a  purported 
statement  of  facts,  which  had  never  been 
filed  in  the  lower  court,  was  filed  in  this 
court  There  Is  a  certificate  by  the  stenc^ra- 
pher  appended  to  the  statement  of  facts 
which  Indubitably  shows  that  the  record  was 
not  completed  until  April  3, 1915,  and  conse- 
quently if  it  had  been  filed  by  the  district 
clerk  at  that  time  it  could  not  be  considered 
because  not  filed  within  the  statutory  time. 
The  purported  statement  of  facts  will  not  be 
considered.  Thomas  v.  Matthews,  61  Tex. 
Civ.  App.  304,  112  S.  W.  120 ;  Belt  v.  Cettl, 
53  Tex.  Civ.  App.  102,  118  S.  W.  241;  BaU- 
way  V.  Waggoner,  102  Tex.  260,  115  S.  W. 
1172.  Courts  of  Civil  Appeals  will  notice  a 
failure  to  file  the  statement  of  facts  in  time 
although  the  question  Is  not  raised  by  the 
appellee.  McKenzie  v.  Reason,  140  S.  W.  246; 
ConnaUy  v.  Saunders,  142  S.  W.  975 ;  Bines 
V.  Sparks,  146  S.  W.  289;  Hayes  v.  Groes- 
beck,  146  S.  W,  327. 

[t]  There  is  no  merit  in  the  twelfth  as- 
Bl^uuent  If  could  not  have  injured  appel- 
lant to  Inform  the  Jury  that  it  had  requested 
the  cause  to  be  submitted  on  special  issues. 

The  thirteenth  assignment  of  error  is  oret- 
ruled.  The  error  complained  of  has  no  foun- 
dation in  law  or  in  fact 

The  fourteenth  assignment  is  overruled. 

Mo  error  is  presented  requiring  a  reversal, 
and  the  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[6,  7]  The  affidavits  appended  to  the  mo- 
tion for  rdiearing  clearly  show  that  counsel 
for  appellant  labored  under  great  difficulties 
in  getting  a  statement  of  facts  prepared,  and 
the  showing  made  would  fully  exonerate 
counsel  from  any  neglect  in  not  filing  tbe 
statement  of  facts  within  the  80  days  If  it 
had  been  filed  at  any  time  in  the  trial  court 
There  was  a  failure  to  do  but  one  necessanr 
thing,  and  that  was  the  filing  in  the  lower 
court  Had  that  been  done,  upon  the  show- 
ing made  In  the  motion  for  rehearing,  the 
statement  of  facts  would  have  been  consid- 
ered by  this  court  No  power  has  been  given 
the  clerk  of  this  court,  or  to  any  Justice  of 
the  court,  to  refuse  to  pe]^t  the  filing  of  a 
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statement  of  facts  which  was  not  properly 
prepared  In  the  lower  court,  and  the  filing  In 
this  coart  does  not  preclude  the  court  from 
a  refusal  to  consider  such  statement,  nor 
estop  It  from  exercising  the  duty  of  reject- 
ing a  paper  purporting  to  be  a  statement  of 
facts,  but  which  Is  not  such  statement  be- 
cause not  filed  tn  the  lower  court  If  the 
statement  of  facts,  so  called,  was  properly 
filed  In  this  court,  that  does  not  relieve  ap- 
pellant of  the  effects  of  a  failure  to  file  In 
the  lower  court  That  filing  Is  essential  to 
the  vitality  and  validity  of  a  statement  of 
facts,  and  the  filing  In  this  court  could  not 
give  life  to  a  docnment  that  had  never  been 
brought  Into  legal  existence.  It  Is  not  the 
duty  of  this  court  or  any  member  thereof, 
nor  of  the  clerk,  to  Investigate  a  statement 
of  facts  and  pass  on  Its  validity  before  It  Is 
filed;  but  that  duty  devolves  on  the  court 
when  fbe  matter  Is  called  to  Its  attention  In 
a  motion  to  strike  out  such  statement  or  In 
the  investigation  of  the  case. 

[•]  No  excuse  is  given  for  a  fallrne  to  file 
in  the  trial  court,  and  the  fact  that  counsel 
for  appellee  may  have  agreed  that  the  state- 
ment of  facts  might  be  filed  out  of  time  did 
not  relieve  appellant  of  the  duty  and  neces- 
sity of  filing  the  statement  in  the  trial  court. 
The  agreement  may  have  put  the  statement 
of  facts  In  the  same  positiOD  that  It  occupied 
before  the  time  expired ;  that  Is,  prepared  It 
so  that  it  conld  be  filed  In  the  lower  court 
The  agreement  could  not  dispense  with  the 
filing,  and  did  not  attempt  so  to  do. 

It  is  to  be  regretted  that  the  agent  to 
whom  counsel  confided  the  duty  of  filing  the 
statement  of  facts  did  not  file  the  same,  and 
that  he  offers  no  excuse  for  such  failure.  It 
Is  not  claimed,  nor  attempted  to  be  shown, 
that  the  agent  ever  presented  the  statement 
of  facts  to  the  district  clerk. 

The  motion  for  rdiearing  is  overruled. 


J.  I.  CASE  THRESHING  MACH.  CO.  v. 

UPPER.    (No.  482.) 
(Court  of  CivU  Appeals  of  Texas.     ES  Paso. 

Oct  28,  1916.) 
Appkai.    ard   Ebbob    «=>7d— Dboisionb   Rx- 

VIKWABIX— FlHAI.  JODOIOBNTB. 

Where,  in  an  action  upon  a  note  asserting 
a  lien  on  an  automobile,  in  which  a  number  «i 
parties  are  made  defendants  as  asserting  an  in- 
terest and  by  Intervention,  neither  the  judgment 
below  nor  the  reoord  on  appeal  shows  any  .dispo- 
sition of  the  issues  between  some  of  the  parties 
plaintiff  and  defendant  the  appeal  mast  be  dis- 
missed, since  it  Is  not  a  final  judgment  so  as  to 
give  jurisdiction  to  the  Court  of  Civil  Appeals. 
(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  484-193;  Dec.  Dig.  «=» 
79.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; N.  6.  Kittrell,  Special  Judge. 

Suit  by  J.  S.  Jarrell  against  James  3.  Gor- 
man on  a  promissory  note  and  chattel  mort- 
gage.   3.  It.  Honse,  Thornton  Hamilton,  and 


O.  M.  Llpper  were  made  parties  defendant, 
as  asserting  an  interest  In  the  mortgaged  au- 
tomobile. The  J.  I.  Case  Threshing  Machine 
Company  interv«ied,  asserting  a  prior  lien 
on  the  automobile.  The  intervener  having 
sequestered  the  automobile,  judgment  was 
rendered  In  favor  of  Llpper  against  the  In- 
twvener,  but  was  silent  aa  to  the  Issues  be- 
tween Jarrell  and  Gorman,  and  as  to  Hen 
rights  between  Jarrell  and  Llpper.  Inter- 
vener appealed  ftom  such  judgment  Appeal 
dismissed. 

A  B.  Wilson  and  Cole  &  Cole,  all  of  Hous- 
ton, for  appellant  Lawrence  Sochat,  of 
Houston,  for  appellee. 

WALTHALL,  3.  [1]  This  salt  was  origi- 
nally filed  by  J.  S.  Jarrell  against  James  J. 
Gorman  on  a  promlssoiy  note  for  $2,000,  as- 
serting a  <diattel  mortgage  lien  upon  certain 
automobiles,  among  which  was  the  one  In- 
volved in  this  controversy.  J.  L.  House, 
Thornton  Hamilton,  and  appellee,  O.  H.  Llp- 
per, were  made  parties  defendant,  as  assert- 
ing some  claim  to  certain  of  the  automobiles 
upon  which  plaintiff  Jarrell  claimed  the  lien. 

Appellant,  the  J.  I.  Case  Threshing  Ma- 
chine Company,  a  corporation,  intervened  in 
the  suit  asserting  a  prior  lien  upon  one  of 
the  automobiles  by  reason  of  the  execution 
and  delivery  by  defendant  Gorman  of  a 
certain  chattel  mortgage  to  intervener  to  se- 
cure the  payment  of  the  purchase  price  of 
said  automobile. 

Appellee,  Ldpper,  was  In  possession  of  the 
automobile  at  the  time  the  intervention  was 
filed,  claiming  to  be  the  owner  thereof  by 
reason  of  his  having  purchased  it  from  de- 
fendant Gorman,  paying  a  valuable  consid- 
eration therefor.  The  automobile  in  ques- 
tion was  sequestered  by  Intervener,  and  on 
the  trial  before  the  court  without  a  Jury 
Judgment  was  rendered  in  favor  of  appellee, 
Llpper,  and  against  appellant  Intervener,  for 
$850,  as  the  value  of  the  automobile  seques- 
tered. Pursuant  to  a  written  agreement,  de- 
fendants Hamilton,  House,  "and  the  inter- 
vener John  Walker"  were  "dismissed  out  of 
this  cause,  and  go  hence  without  day;  all 
costs  as  to  said  defendants  and  Intervener  to 
be  adjndged  against  Walker,  intervener." 

The  appeal  was  taken  by  appellant  front 
the  Judgment  rendered  against  It  In  favor  of 
appellee,  Llpper,  for  the  value  of  the  one  car 
in  controversy  between' appelant  and  appel- 
lee. The  Judgment  rmdered  in  the  case  Is 
as  follows: 

"Be  it  remembered  that  on  this,  the  18th  day 
of  October,  came  on  to  be  heard  the  above-en- 
titled cause,  upon  the  intervention  of  the  J.  L 
Case  Qlireshing  Machine  Company,  as  between 
them  and  the  defendant  O.  M.  Lipper ;  and  both 
parties  appearing  by  counsel,  and  the  court,  hav- 
ing heard  the  witnesses  and  arcument  and  hav- 
ing examined  the  authorities  suomitted,  is  of  the 
opinion  that  die  law  is  with  the  defendant  Lip- 
per; wherefore  it  is  ordered,  adjudged,  and  de- 
creed that  the  defendant  Lipper  do  have  and  re- 
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cover  of  the  J.  I.  Case  Threshing  Machine  Com- 
pany the  sum  of  $850,  with  Interest  at  6  per 
cent  from  the  14th  day  of  November,  1913,  as 
the  value  of  the  car  taken  by  them  on  the  se- 
questration, and  together  with  all  costs  in  this 
behalf  incurred,  for  all  of  which  let  execution  is- 
sue against  the  said  J.  I.  Case  Threshing  Machine 
Company  and  the  sureties  on  both  the  sequestra- 
tion bonds  and  the  replevy  bond,  jointly  and  sev- 
erally— to  which  judgment,  the  said  J.  I.  Case 
Threshing  Machine  Company  excepted  and  gave 
notice  of  appeal." 

Neither  the  Judgment  nor  the  record  in 
this  court  show  what  order  or  disposition,  If 
any,  was  made  in  the  trial  court  of  the 
plaintiff  Jarrell  or  the  defendant  Gorman,  or 
of  the  issues  as  between  them,  nor  of  the  as- 
serted mortgage  lien  as  between  Jarrell  and 
Lipper.  Jarrell  sued  to  recover  Judgment 
against  Gorman  on  a  promissory  note,  and 
asserted  a  mortgage  lien  on  other  property 
than  the  one  car  claimed  by  the  appellant 
The  Judgment  does  not  dispose  of  either  the 
parties  or  the  issues  between  Jarrell  and  Gor- 
man, and  between  Jarrell  and  Upper,  and 
Is  not  a  final  Judgment 

For  the  reasons  stated,  this  court  Is  with- 
out Jurisdiction,  and  the  appeal  Is  dismissed. 


DAVIS  V.  STATE.    (No.  8730.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1916.) 

1.  Weapons  «=>17  —  UwLAwruLLT  Cabbyinq 

PiSTOL/— EVIDBMCE — SUFTICIENCT. 

Evidence  in  a  prosecution  for  nnlawfoUy 
carrying  a  pistol  held  sufficient  to  sustain  a  con- 
viction. ■ 

[Ed.  Note. — ^For  other  cases,  see  Weapons, 
Ont  Dig.  H  20,  22-« ;  Dec:  Dig.  «=>17.] 

2.  Criminal  Law  iS=>829— Requested  (?haboe 
—Giving  Efi-ect. 

Where,  in  a  prosecution  for  unlawfully  car- 
rying a  pistol,  the  court  gave  a  charge  fairly  pre- 
senting the  Issue,  and  in  the  language  selected  by 
accused,  it  wns  unnecessary  to  give  other  spe- 
cial charges  requested  by  accused  on  the  same 
issue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011 ;  Dec.  Dig.  «=»829.] 

8.  Weapons  «=»S  —  Cabbtiho  Pistol  —  In- 

STBUCTION— UBFUSAU 

In  a  prosecution  for  unlawfully  carrying  a 
pistol  it  was  not  error  to  refuse  to  charge  that, 
if  the  jury  believed  the  pistol  was  broken  and 
would  nut  shout,  "or"  that  It  was  unloaded  at 
the  time  when,  etc.,  there  should  be  an  acquittal, 
since  it  is  not  the  law  that  one  carrying  an  un- 
loaded pistol  is  guilty  of  no  offense. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  8  7;  Dec.  Dig.  «=»8.] 

4.  Gbiuinal  Law  ^=>1028 ^MiSDEiocAnoB— 

Conviction— Questions  CX>nsidebbo. 

Upon  appeal  from  a  conviction  of  a  misde- 
meanor, the  court  can  pass  only  upon  such  ques- 
tions as  are  properly  raised  in  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2619,  2620;  Dec.  Dig.  «=> 
1028.] 

6.  Cbivinai.  Law  «=s>82^— Ghabob— Contba- 
DicnoN— Effect. 

In  a  prosecution  for  unlawfully  cariTing  a 
pistol,  the  objection  that  the  charge  as  given  was 
contradictory  cannot  prevail,  where  the  charge, 


read  as  a  whole,  was  clear  in  meaning,  and  eoold 
not  have  misled  the  jury. 

[Ed.  Note. — For  other  cases,  see  (Trlminal 
Law,  Cent.  Dig.  jf  1900,  1991, 1994,  1995,  3158; 
Dec.  Dig.  «s>§22.] 

Appeal  from  Hendersoa  Comity  Court;  QL 
D.  Owen,  Judge. 

Sing  Davis  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

Miller  &  MlUer,  of  Athene,  for  appellant 
C.  G.  McDonald,  Asst  Atty.  (Sea.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  60  days'  Imprisonment  in 
the  county  Jail. 

[1]  The  first  contentl<xi  of  appelant  is 
that  the  evidence  will  not  sustain  a  convic- 
ti<m.  John  Hill,  John  Ross,  and  Llllle  Boss 
all  testify  that  John  Ross  was  working  with 
an  unbroken  horse  when  appellant  came 
walking  along ;  that  he  stopped  and  began  to 
assist  Ross  with  the  horse,  and  while  dobig 
so  a  pistol  fell  out  of  his  pocket;  that 
John  Hill  picked  up  the  pistol  and  offered  it 
to  appellant  when  appellant  asked  him  to 
take  care  of  it  for  him,  as  he  (appellant) 
would  go  with  John  Ross  to  Franklin.  John 
HIU  testlfled  that  he  carried  the  pistol  to 
his  home,  and  appellant  afterwards  came  to 
his  bouse  and  got  it  This  ia  certainly 
XKmltive  evidence  that  appellant  bad  the 
pistol  on  that  occasion ;  in  fact  he  so  tes- 
tifies himself,  but  says  be  had  let  his  broth- 
er have  the  pistol  to  have  it  fixed ;  that  his 
brother  had  neglected  to  do  so,  and,  behig 
over  at  his  brother's  that  morning,  he  was 
carrying  the  pistol  back  to  bis  home;  that 
it  was  unloaded,  was  broken,  and  would  not 
shoot  It  would  be  a  question  whether  or 
not  the  Jury  would  believe  bis  explanation 
of  his  possession  on  this  occasion,  and  ap- 
parently they  did  not  do  so.  The  other  wit 
nesses  present  did  not  notice  that  the  pisb^ 
was  broken  in  any  particular. 

[2]  At  appellant's  request  the  court  in- 
structed the  Jury: 

"Tou  are  instructed  that  if  you  believe  from 
the  evidence  that  the  defendant,  Sing  Davis,  wa> 
carrying  a  pistol  from  his  brother's  home  to  hit 
own  home  at  the  time  complained  of,  and  that  he 
was  proceeding  on  his  way  home  along  a  root«  i 
person  would  nsually  or  ordinarily  travel  in  go- 
ing from  the  place  or  home  of  George  Davis  to 
defendant's  home,  yon  will  acquit  this  defendant, 
and  this  although  you  may  believe  from  the  evi- 
dence that  the  defendant,  while  thus  proceeding 
on  his  way  home,  stopped  by  at  Ross'  place  to 
assist  in  the  managing  of  the  wild  horse." 

This  presented  the  issue  fairly  and  In  lan- 
guage selected  by  appellant;  therefore  it 
was  unnecessary  to  give  the  other  spedal 
charges  on  that  issue  requested  by  appel- 
lant 

[3]  Appellant  also  requested  the  court  to 
instruct  the  Jury: 

"I  charge  you,  as  a  part  of  the  law  In  this 
case,  that  if  you  tieUeve  from  the  evidence  that 
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the  pistol  was  broken  and  it  wonid  not  shoot,  or 
that  it  was  unloaded  at  the  time  named,  you  will 
acquit  the  defendant" 

The  court  did  not  err  In  refusing  to  give 
this  special  charge,  for  it  is  not  the  law  of 
this  state  that,  if  one  carries  an  unloaded 
pistol,  he  is  guilty  of  no  offense.  Be  could 
rery  easily  have  cartridges  in  another 
pocket,  and  in  a  moment's  time  could  con- 
vert It  into  a  loaded  one.  Had  the  appellant 
requested  the  court  to  Instruct  the  Jury 
that.  If  the  pistol  was  broken,  or  so  out  of 
rei>air  that  it  would  not  shoot  and  could 
not  be  fired,  he  should  have  done  so. 

[4,  S]  But  this  is  a  misdemeanor  conviction, 
and  we  can  only  pass  on  such  questions  as  are 
properly  raised  In  the  trial  court  No  excep- 
tion was  reserved  to  the  court's  charge,  be- 
cause he  did  not  so  Instruct  the  jury  In  his 
main  charge,  although  another  exception  to 
the  charge  was  reserved,  and  that  Is  that 
the  charge  as  given  was  contradictory  in  its 
terms.  This  Is  not  a  correct  construction 
of  the  charge,  but,  when  read  as  a  whole, 
its  meaning  is  clear,  and  could  .not  have 
misled  the  Jury. 

If  appellant's  contention,  as  made  by  his 
testimony  alone,  had  been  believed,  of  course 
he  would  not  be  guilty  under  the  law,  but 
the  Jury  did  not  believe  his  explanation  of 
bis  possession  of  the  pistol,  or  as  to  Its 
condition,  and  we  cannot  say,  at  this  dis- 
tance, they  ought  to  have  done  so. 

The  judgment  is  affirmed. 


HUGHITT  V.  STATE.    (No.  3722.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20. 
1916.) 

Fknces  «=5)28— Destbuction— PBOSEcxniioM— 

Evidence— Admissibility. 

Where,  in  a  prosecution  for  unlawfully  pull- 
ing down  a  fence,  defendant  offered  to  snow 
that  the  prosecuting  witness  held  possession 
only  as  agent  for  the  real  owner,  and  that  the 
entry  ui>on  the  land  and  destruction  of  the  fence 
were  done  by  accused  under  the  authority  of  the 
real  owner,  such  testimony  was  not  inadmissi- 
ble as  an  effort  by  accused  to  try  the  title  to 
real  estate,  but  was  only  a  proper  attempt  to 
show  that  the  entry  and  destruction  of  the  fence 
were  lawful. 

[Ed.  Note.— For  other  cases,  see  Fences,  Cent 
Dig.   Si  62-67;    Dec.  Dig.  «=»28.] 

Appeal  from  Hills  County  Court;  O.  H. 
Dalton,  Judge. 

E'rank  Hughitt  was  convicted  of  unlawful- 
ly pulling  down  a  fence,  and  he  appeals.  Re- 
versed. 

J.  C.  Darroch,  of  Goldthwalte,  for  aK)el- 
lant  P.  P.  Bowman,  Co.  Atty.,  of  Ooldth- 
waite,  and  C.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  3.  Appellant  was  convicted  of 
unlawfully  pulling  down  a  fence  of  D.  H. 
Trent,  and  his  pnnialunent  assessed  at  a 
fine  of  $10. 


This  case  is  a  Uttle  out  of  the  ordinary. 
Of  course,  the  title  to  real  estate  is  never 
to  be  tried  In  this  character  of  case,  and 
the  court  did  not  err  in  so  holding.  But,  as 
we  view  the  record,  the  evidence  appellant 
sought  to  introduce  was  not  offered  to  prove 
that  he  held  a  superior  title  to  Trent  to  the 
land,  but  only  to  show  that  he,  in  fact,  was 
in  possession  of  the  land  on  which  the  fence 
was  situate,  and  rightfully  so.  The  prose- 
cuting witness,  D.  H.  Trent,  testified  that 
the  fence  belonged  to  him  and  bad  been  In 
his  possession  since  1895 — ^about  20  years; 
that  the  land  fenced  was  a  part  of  the  W. 
W.  Williams  survey,  and  was  called  the  Mc- 
Clesky  land ;  that  he  had  been  tn  possession 
of  the  land  since  1895.  If  Trent  was  claim- 
ing the  land  as  his  own,  then,  of  course,  the 
question  of  title  could  only  be  tried  in  the 
district  court,  and  evidence  on  that  Issue 
would  not  be  admissible.  But  what  appel- 
lant sought  to  prove  was  that,  while  Trent 
was  in  possession  of  the  land,  his  possession 
wag  that  of  agent  of  McClesky,  and  offered 
tn  evidence  the  following  letter  of  Trent : 
"Goldthwaite,  Texas,  June  29th,   1914. 

"Mr.  J.  H.  McClesky.  Belton,  Texas— My 
Dear  Sir :  I  have  yours  Of  the  28th  relative  to 
the  laud  at  Wiliiams  ranch.  I  have  had  this 
land  fenced  <uid  taking  care  of  it  for  fifteen 
years,  and  the  wood  has  been  saved  thereby.  I 
don't  find  any  deed  on  record  in  favor  of  your 
father,  but  he  told  me  that  the  land  belonged 
to  him,  and  he  gave  me  authority  to  fence  the 
same.  However,  old  Frank  Hewitt  has  put  a 
deed  on  record  and  claims  the  land,  says  that 
he  bought  the  land  from  your  father,  but  the 
place  is  in  my  possession  and  will  be  undl  yon 
are  able  to  dispose  of  it,  and  if  I  can  help  yon 
shall  only  be  glad  to  do  so.  The  land  is  a  cheap 
grade  of  land  and  won't  bring  much  ;  don't  be- 
Ueve  it  will  bring  more  than  $6.00  per  acre,  for 
it  is  just  rough  grazing  land.  There  has  not 
been  any  taxes  paid  on  the  place  for  years  and 
years.  T  will  keep  and  take  care  of  the  place 
and  hold  it  until  I  am  paid  for  my  fence  and 
something  for  taking  care  of  it  for  the  past  fif- 
teen years.  Let  me  hear  from  you  regarding 
the  same.     I  am, 

"Yours  very  truly,  D.  H.  Trent" 

Appellant  offered  to  prove,  further,  that 
prior  to  the  time  this  prosecution  was  be- 
gun he  had  gone  into  possession  of  the  land 
by  authority  of  Trent's  principal,  Mr.  Mc- 
Clesky. If,  In  fact,  Trent  was  holding  the 
land  as  agenb  for  McClesky,  at  will,  cer- 
tainly McClesky  would  have  authority  to 
authorize  appellant  to  take  possession  of  it. 
If  Trent  had  been  claiming  the  land  as  bis 
own,  no  matter  how  defective  his  title,  the 
owner  of  the  superior  title  would  not  be  en- 
titled to  show  that  fact  In  this  character  of 
case.  But  when  Trent  by  his  testimony  does 
not  claim  to  be  owner  of  the  land,  on  cross- 
examination  appellant  ought  to  have  been 
permitted  to  show  by  him,  if  he  could,  that 
be  did  not  claim  the  laud  as  his  own,  but 
was  merely  in  possession  of  same  as  agent 
for  McClesky,  and  that  his  possession  was, 
in  fact,  the  possession  of  McClesky,  and 
then  to  prove,  if  he  could,  he  entered  upon 
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tbe  land  by  authority  from  McClesky,  In 
fact,  tbe  person  In  whom  the  real  posses- 
sion of  the  land  had  been  all  these  years. 
Tbe  court  erred  In  excluding  the  testimony 
which  would  tend  to  show  these  facts. 

If  one  is  in  possession  of  another's  cow 
and  had  been  In  peaceable  possession  for 
two  years,  and  one  is  alleged  to  have  stolen 
the  cow  of  A.  (the  person  in  possession)  with- 
out his  consent,  and  A.  had  so  testified,  cer- 
tainly it  would  be  permissible  for  one  charg- 
ed with  the  theft  to  show  that,  while  A.  was 
In  possession  of  tbe  cow,  yet  he  was  agent 
of  B.,  tbe  real  owner  of  the  cow,  and  if  tbe 
person  charged  with  the  crime  should  offer 
to  show  that  he  had  tbe  consent  of  B.  to 
take  the  cow,  such  testimony  would  be  ad- 
missible, and  if  tbe  jury  should  find  that  he 
had  such  consent,  he  would  be  guilty  of  no 
offense.  If  Trent  had  never  claimed  the 
land  as  bis  own,  and  did  not  do  so  at  the 
time  of  this  trial,  but  only  claimed  he  was 
in  possession  of  it  as  the  agent  of  McClesky, 
and  appellant  had  tbe  permission  and  con- 
sent of  and  authority  from  McClesky  to  en- 
ter upon  the  land,  and  take  possession  there- 
of, he  committed  no  offense  in  doing  so.  And 
If  Trent  placed  a  fence  on  the  land,  with- 
out McClesky's  knowledge  or  consent,  Mc- 
Clesky or  those  holding  under  him  would 
bare  authority  to  remove  it  from  off  the 
land,  and  would  be  guilty  of  no  offense  in 
doing  so. 

What  is  above  said  indicates  tbe  errors 
of  the  court  In  excluding  testimony,  and  we 
do  not  think  It  necessary  to  discuss  each  bill 
of  exceptions  in  detail.  It  will  also  indicate 
to  the  court  the  issues  to  be  submitted  in 
his  charge. 

Tbe  Judgment  Is  reversed,  and  tbe  cause 
remanded. 


WINTERMAN  v.  STATE.     (No.  3848.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 

1916.    Rehearing  Denied  Nov.  8,  1916.) 

1.  Intoxicatino  Liquobs  €=3286— Offenses 
—Evidence— Stjfticienot. 

In  a  prosecution  for  selling  intoxicating 
liquor  without  a  license  in  a  county  where  pro- 
hibition was  not  in  force,  evidence  held  to 
warrant  conviction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  §§  300-322;   Dec.  Dig.  18=9 

2.  Intoxicatino  Liquobs  ®=3l60— Offenses 
— Sales  Without  License. 

Under  Pen.  Code,  art.  611,  declaring  that 
no  person  shall,  directly  or  indirectly,  sell  in- 
toxicants without  taking  out  a  license,  the  of- 
fense is  selling  intoxicants  without  a  license, 
and  not  engaging  in  the  business  of  selling  with- 
out a  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §{  164,  165 ;   Dec.  Dig.  <S=» 

8.  Indictment  and  Infobuation  «=»110  — 

Sale  of  Liquob— Following  Statute. 

Pen.  Code,  art.  611,  makes  it  an  offense  to 

sell  intoxicating  liquors  without  a  license,  while 

article  614  prohibits  the  carrying  on  of  the  busi- 


ness and  the  sale  of  intoxicants  at  a  place  other 
than  where  the  licensee  is  authorized.  Rev.  SL 
arts.  7436  and  7446,  require  an  applicant  for  a 
license  to  give  the  number  of  the  premises  where 
tbe  business  is  to  be  carried  on  and  prohibit  sale* 
elsewhere.  •  An  information  charged  that  on  the 
18th  of  April,  1916,  in  the  county  of  T.,  accused, 
without  having  first  obtained  a  license,  did  id  a 
certain  locaUty  in  said  county  where  local  op- 
tion was  not  in  force  sell  intoxicating  liqnor 
contrary  to  law.  Code  Cr.  Proc.  art  453,  de- 
clares that  the  information  must  be  so  certaia 
as  to  enable  accused  to  plead  the  judgment  in 
bar  of  a  second  prosecution,  while  articles  460 
and  464  declare  that  an  information  charging  an 
offense  in  ordinary  language  so  as  to  inform  a 
person  what  is  meant  is  sufficient  and  that  aa 
information  for  selling  intoxicants  shall  be  auf- 
ficient  if  charging  that  accused  sold  intoxicatinK 
liquor  contrary  to  any  law  of  the  state  to  named 
persons  without  stating  the  quantity.  Eeli, 
that  the  information,  which  substantially  fol- 
lowed the  statute  a  violation  of  which  vaa 
charged,  was  sufficient,  while  not  averring  tbe 
particular  place  in  the  county  wherein  accused 
made  the  sale,  or  that  such  place  wag  a  different 
one  from  the  place  where  he  was  licensed  to  sell. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  271;  Dec  Digi 
<8=»100.] 

Appeal  from  Tarrant  County  Court ;  Jesse 
M.  Brown,  Judge. 

Joe  Wlnterman  was  convicted  of  selling  ia- 
toxicating  liquor  without  a  license  where  lo- 
cal option  was  not  in  force,  and  he  appeals. 
Affirmed. 

Baskln,  Dodge,  Baskin  &  Eastus,  of  Ft 
Worth,  for  appellant  C.  C.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 


PRENDEROAST,  P.  J.  Appellant  was 
convicted  of  selling  intoxicating  liquor  where 
prohibition  was  not  in  force  without  obtain- 
ing a  license. 

[1]  Phil  Gibson  testified  tbat  he  bad  a 
barbecue  stand  near  tbe  comer  of  Tblrteenth 
and  Monroe  streets,  in  tbe  city  of  Ft  Worth, 
and  bad  lived  in  Ft  Worth  20  years;  that 
appellant  lived  with  his  son,  Felix  Wlnterman, 
just  across  tbe  street  from  bis  barbecue 
stand.    He  further  testified: 

"On  Sunday,  the  18th  day  of  AprU,  1916, 
about  9  o'clock  in  the  morning,  DoUy  Chainey, 
a  negro  woman,  came  to  my  barbecue  stand  and 
gave  me  40  cents,  and  asked  me  to  get  her  a 
half  pint  of  whisky.  I  took  the  40  cents  and 
went  across  the  street  to  Felix  Wlnterman') 
house,  where  the  defendant  Joe  Wlnterman, 
was  staying,  and  knocked  on  the  door.  Tbe 
defendant  came  to  the  door,  and  I  gave  him  tbe 
40  cents,  and  told  him  that  I  wanted  to  get  a 
half  pint  of  whisky.  The  defendant  went  bade 
into  another  room  of  the  house  and  brought  out 
a  half  pint  of  whisky  and  gave  it  to  me,  and  I 
carried  the  whisky  across  the  street  to  the  bar- 
becue stand  and  delivered  it  to  Dolly  Chainey. 
About  11  o'clock  that  same  morning  Dolly 
Chainey  came  back  to  the  barbecue  stand  and 
gave  me  40  cents  again  and  told  me  to  get  her 
another  half  pint  of  whisky.  I  went  across  the 
street  again  to  the  house  where  the  defe)idant 
was  staying  and  got  another  half  pint  of  whisky 
from  him  and  carried  it  across  the  street  to 
the  barbecue  stand,  where  Dolly  Chainey  was, 
and  delivered  it  to  her.  I  bought  a  half  pint 
of  whisky  from  the  defendant  at  his  home  ob 
Sunday,  April  4th,  for  40  cents." 
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On  cross-examination  he  testified: 
"The  defendant,  Joe  Winterman,  does  not  run 
the  saloon  on  the  comer  of  Thirteenth  and 
Monroe  streets  just  back  of  which  my  barbecue 
is  located.  He  runs  a  saloon  on  the  comer  of 
Seventeenth  and  Terry  streets,  which  is  about  a 
half  or  three-quarters  of  a  mile  from  where  my 
barbecue  stand  is  located.  I  bought  this  whisky 
from  the  defendant  on  Sunday,  tiie  18th  day  of 
April.  A.  D.  1915,  in  Tarrant  county,  Tex." 

Appellant's  saloon  was  in  a  negro  neigh- 
borhood. 

E.  H.  Peters,  a  police  officer  of  Ft  Worth, 
testifled: 

"About  8  o'clock  on  Sunday  evening  of  the 
18th  day  of  April  I  saw  two  negroes  come  out  of 
Felix  Winterman's  bouse,  where  the  defendant, 
Joe  Winterman,  lives.  After  the  negroes  had 
gotten  up  the  street  about  half  a  block  from 
the  house  I  stopped  them  and  searched  them. 
I  found  12  half  pints  of  whisky  on  one  of  the 
n%roes.  He  had  them  stuffed  about  in  all  of 
his  pockets,  in  his  shirt  bosom,  and  around  the 
waistband  of  his  pants  under  his  coat,  and  the 
other  had  4  half  pint  bottles  of  whisky  and  one 
qnart  bottle  of  whisky  on  his  person." 

It  was  agreed  as  follows: 

"It  is  agreed  that  the  defendant  had  a  liquor 
dealer's  license  on  the  18th  day  of  April,  A.  D. 
1915,  to  engage  in  the  business  of  a  retail  liquor 
dealer  at  the  comer  of  Seventeenth  and  Terry 
streets,  in  the  city  of  Ft.  Worth,  Tarrant  coun- 
ty, Tex.,  but  that  he  did  not  have  a  license  to 
engage  in  such  business  at  any  other  place  in 
Tarrant  county,  nor  at  the  place  where  the 
sales  were  alleged  to  have  been  made  in  this 
case.  It  is  further  agreed  that  the  sale  of  in- 
toxicating liquors  was  not  prohibited  at  the 
place  where  the  sole  of  whisky  herein  alleged 
to  have  occurred  took  place." 

Ai^ieUant  denied  making  any  of  the  sales 
to  Gibson,  and  testified,  and  had  some  of  his 
kinsfolk  and  others  to  so  testify,  which.  If 
believed  by  the  Jury,  would  have  been  suffi- 
cient to  show  an  alibi.  The  court  gave  ap- 
pellant's special  charge  submitting  this  qnes- 
tloD,  and  the  Jnry  found  against  him. 

The  said  two  negroes  the  officer  arrested 
with  the  whisky  on  them  were  Lovey  Sparks 
and  Willie  Slaughter.  Appellant  had  Lovey 
testify  that  both  he  and  WllUe  worked  for 
him  in  his  saloon  on  the  comer  of  Seven- 
teenth and  Terry  streets,  and  that  they 
bought  said  whisky  found  on  them  from 
him  Saturday  night  before,  to  take  to  Gaines- 
ville, a  prohibition  city,  and  that  about  25 
mhintes  before  train  time,  Just  before  they 
were  arrested,  they  went  to  appellant's  resi- 
dence for  WllUe  to  get  money  to  make  the 
trip  on,  but  that  appellant  was  not  at  home, 
"as  far  as  I  saw,"  and  he  and  Willie  were 
arrested  as  they  started  away.  He  claimed 
he  paid  appellant  $2.75  on  the  whUdiy  when 
he  boaght  It  Saturday  night,  and  was  to 
pay  the  balance  when  he  returned.  On  cross- 
examination  he  said  he  could  name  no  one 
who  saw  him  with  the  whisky  from  the  time 
be  claimed  he  bought  It  till  he  was  arrested. 
Appellant  testified  be  usually  sold  the  half 
ptot  bottles  of  whisky  at  30  cents  per  bottle, 
but  be  sold  these  12  bottles  to  Lovey  cheaper, 
—for  ?2.75  for  the  12  bottles ;  that  when  he 
setUed  with  him  that  Saturday  night  he  de- 
Aacted  the  price  of  the  whisky  frcon  Lovey's 
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week's  wages  and  "paid  htm  the  balance  in 
cash" ;  that  he  sold  no  part  of  It  to  him  on 
credit,  and  Lovey  had  no  part  of  It  charged 
to  his  account  Appellant  did  not  have  Wil- 
lie Slaughter  to  testify  at  all,  nor  did  he 
testify  to  selling  any  whisky  to  WllUe  that 
Saturday  night 

The  evidence  was  clearly  sufficient  to  sus- 
tain the  conviction. 

[2]  It  seems  appellant  made  an  oral. mo- 
tion to  quash  the  information.  At  any  rate, 
after  the  trial  he  made  a  motion  In  arrest  of 
judgment  on  these  grounds:  (1)  The  informa- 
tion did  not  affirmatively  allege  he  had  en- 
gaged in  the  business  of  selling  such  liquor 
without  a  license;  (2)  it  did  not  allege  the 
particular  place  in  Tarrant  county  where  hc^ 
made  said  sale;  (3)  it  did  not  affirmatively 
allege  such  sale  at  a  place  in  said  county 
other  than  where  he  was  licensed  to  sell. 

The  Information,  after  the  usual  heading, 
alleges  that: 

Appellant  "heretofore,  on  the  18th  day  of 
April,  A.  D.  1915,  in  the  county  of  Tarrant  and 
state  aforesaid,  without  having  first  obtained  a 
license  under  the  laws  of  the  state  of  Texas  as 
a  retail  liquor  dealer,  did  then  and  there,  in  a 
certain  locality  in  said  county  and  state  where 
local  option  was  not  then  and  there  in  force, 
unlawfully  sell,  directly  and  indirectly,  to  ono 
Phil  Gibson  intoxicating  and  spirituous  liq- 
uors capable  of  producing  intoxication  in  quan- 
tities of  one  gallon  and  less,  to  wit,  two  half 
pints  of  whisky,  against  the  peace  and  dignity 
of  the  state." 

The  statute  (P.  C.  611)  is: 

"No  person  shall,  directly  or  indirectly,  sell 
spirituous  or  vinous  liquors,  capable  of  produc- 
ing intoxication,  in  quantities  of  one  gallon  or 
less,  without  taking  out  a  hcense  as  a  retail 
liquor  dealer.  Any  person  who  shall  violate 
the  provisions  of  this  article  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less 
than  five  hundred  dollars  nor  more  than  one 
thousand  dollars,  and  by  imprisonment  in  the 
county  jaU  for  a  term  not  to  exceed  six  months." 

It  will  be  noted  the  statute  says,  "No  per- 
son shall,  directly  or  Indirectly,  sell"  etc., 
without  taking  out  a  license;  not  that  "no 
person  shall  engage  In  the  business."  If 
the  Legislature  had  Intended  not  to  make 
It  an  offense  merely  to  sell  without  a  license, 
but  instead  had  Intended  to  make  it  an  of- 
fense only  "to  engage  In  the  business,"  etc., 
it  could  and  would  have  said  so  In  clear  and 
unmistakable  language.  But  the  language 
is  clear  and  unequivocal;  that  no  person 
shall  sell  without  a  license  is  the  c^ense. 
This  court  has  already  decided  appellant's 
first  ground  against  him,  and  correctly  so^  in 
Trezevant  v.  State,  145  S.  W.  1191.  That 
the  liegislature  intended  to  make  It  an  of- 
fense to  merely  sell  without  license  is  made 
manifest  when  we  consider  the  former  law. 
It  was  (White's  P.  C.  1895,  art.  411a)  "any 
person  »  •  •  who  shall  engage  In  the 
sale  of  liquor  etc.  "without  having  obtained 
license  therefor,"  etc. 

[3]  We  win  discuss  his  other  grounds  to- 
gether. The  law  requires  a  person,  when  ap- 
plying for  license  to  sell  liquor  In  nonpro- 
hlbitlon  territory  to  expressly  state  the  ex- 
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act  location  where  his  business  is  to  be  con- 
ducted, giving  the  number  of  street,  etc.  (R. 
S.  7435,  7446),  and  the  license.  If  granted, 
Is  Issued  to  him  to  sell  there,  and  nowhere 
else.  He  Is  expressly  prohibited  from  carry- 
ing on  his  business— selling — elsewhere  than 
the  exact  place  bis  license  authorizes.  P.  C. 
614;  R.  S.  7433;  Lolcano  v.  State,  72  Tex. 
Cr.  R.  518,  163  S.  W.  64. 

Besides  other  statutes  prescribing  what  al- 
legations shall  be  suiUclent  in  an  indictment 
and  Information,  we  have  this  special  one  on 
selling  liquor  (C.  C.  P.  1911,  464): 

"In  an  indictment  (or  information)  for  selling 
intoxicating  liquoi's  in  violation  of  any  law  ol 
this  state,  it  shall  be  sufficient  to  charge  that 
the  defendant  sold  intoxicating  liquors  contrary 
to  law,  naming  tbe  person  to  whom  sold,  without 
stating  the  quantity  sold;  and,  under  such  in- 
dictment (or  information)  any  act  of  selling  in 
violation  of  the  law  may  be  proved." 

Some  of  the  other  statutes  applicable  are 
(C.  C.  P.  453) : 

"The  certainty  required  •  •  •  is  such  as 
will  enable  the  accused  to  plead  the  judgment 
*  *  *  in  bar  of  any  prosecution  for  the  same 
offense." 

And  (article  460) : 

"An  indictment  (or  information)  for  any  of- 
fense •  •  *  shall  be  deemed  sufficient  which 
charges  the  commission  of  the  offense  in  ordi- 
nary and  concise  language  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to 
know  what  is  meant,  ond  with  thot  degree  of 
certainty  that  will  give  the  defendant  notice 
of  the  particular  oSense  with  which  be  is  charg- 
ed, and  enable  tbe  court,  on  conviction,  to  pro- 
nounce the  proper  judgment." 

In  our  opinion,  the  said  information  fully 
meets  each  and  all  of  these  statutes,  anfl  is 
clearly  sufficient.  It  follows  substantially, 
and  practically  literally,  the  statute  (P.  C. 
Oil)  prescribing  the  offense,  which  la  Itself 
generally  sufficient  (White's  Ann.  C.  C.  P.  { 
;!44,  s\ibd.  2,  and  section  347,  and  cases  cited). 
In  addition,  it  specifically  avers  the  date  of 
the  particular  sale,  "on  the  18th  day  of 
April,  1915."  It  does  not  even  say  on  "or 
about"  .«!ald  date.  It  also  avers  sufficiently 
the  place,  "in  the  county  of  Tarrant,"  said 
state.  It  also  avers  the  particular  person  to 
whom  the  sale  was  made,  "Phil  Gibson,"  tbe 
quantity  of  liquor,  "two  half  pints,"  and  the 
particular  kind  of  liquor,  "whisky,"  and  that, 
"without  ha^ing  first  obtained  a  license  un- 
der the  laws  of  the  state  of  Texas,  as  a  retail 
liquor  dealer,  did  then  and  there  in  a  certain 
locality  In  said  county  where  local  option 
was  not  in  force  unlawfuUi/  sell,"  etc. 

It  was  wholly  unnecessary  for  the  plead- 
ing herein  to  allege  the  specific  place  In  Tar- 
rant county  where  appellant  made  said  sale, 
and  that  that  place  was  not  the  specific  place 
where  he  was  licensed  to  sell.  Nor  was  it 
necessary  for  the  pleading  to  allege,  in  an- 
other form,  that  appellant  had  a  license  to 
sell  at  a  particular  place  only,  giving  It,  but 
that  the  unlawful  sale  alleged  was  not  at 
that  place,  but  elsewhere,  naming  it.  It  is 
true  the  pleader  might  have  made  these  al- 
legations.   So  It  is  true  In  every  such  plead- 


ing the  pleader  might  allege  mnch  more  of 
the  details  of  the  offense  than  is  always 
done.  But  because  that  is  not  done  does  not 
render  the  pleading  bad,  if  it  contains  suffi- 
cient, as  was  done  in  this  case,  to  comply 
with  the  statutes  prescribing  the  requisites 
of  such  pleading.  Clark  v.  State,  174  S.  W. 
355 ;  Wilson  v.  State,  61  Tex.  Cr.  R  631, 136 
S.  W.  447;  Sprague  v.  State,  44  S.  W.  837; 
Lowe  V.  State,  4  Tex.  App.  84;  Sla<*  v. 
State,  61  Tex.  Cr.  B.  872,  136  S.  W.  1073, 
Ann.  Cas.  1913B,  112;  Beaty  v.  State,  72 
Tex.  Cr.  R.  634,  162  S.  W.  877;  Brown  v. 
State,  168  S.  W.  861,  and  cases  therein  dted; 
White  v.  State,  11  Tex.  App.  476;  Carter  t. 
State,  29  Tex.  App.  6,  14  8.  W.  350. 
The  Judgment  will  be  affirmed. 


REAv.  STATE.    (No.  3665.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1015.) 

1.  Cbxminai.  Law  ®s>1120— Appeal— Mat- 
ters Revikwabue. 

In  a  criminal  prosecution,  where  questions 
are  asked  which  tbe  court  rules  call  for  opin- 
ions of  the  witnesses,  but  the  record  on  appeal 
fails  to  include  the  questions  asked,  the  rujing 
must  be  taken  as  correct,  and  no  question  is 
presented  for  review. 

[Ed.  Note.— For  other  cases,  see  Orimiiwd 
Law,  Cent.  Dig.  |i  2031-2037;  Dec.  Dig.  «s> 
1120.] 

2.  Homicide    ^=»163— Trial— Evidbhce— Ad- 
missibility. 

In  a  prosecution  for  uxoricide,  defendant 
cannot  show  his  kindness  to  his  children,  since 
his  kindness  to  them  was  not  in  issue. 

[Ed.   Note. — For   other  cases,   see  Homicide, 
Cent  Dig.  il  310-317 ;  Dec.  Dig.  <S=>163.] 
8.  Criminal  Law  iS=>1169— Appeal  and  Eb- 

BOB— Mattebs  Reviewable. 

Defendant's  exception  to  a  ruUng  admit- 
ting evidence  in  his  favor  cannot  be  considered 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  SS  4531-4539;  Dec.  Dig.  <S=> 

4.  Criminal  Law  €=>1090— Appeal— Bnx  or 
Exception  b— Necessity  . 

Complaints  in  the  motion  for  new  trial  of 
rulings  on  evidence,  as  to  which  no  bills  of  ex- 
ceptions appear  in  the  record,  cannot  be  consid- 
ered on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2653,  2780,  2803-2822,  2825- 
2827,  2927,  2928,  29-18,  3204;  Dec.  Dig.  <S=» 
1000.] 

5.  EoMiciDK  «=)290— Trial— Instbuotioss. 

Instructions,  in  a  prosecution  for  homicide, 
that  unless  the  jury  believe  beyond  a  reasonable 
doubt  that  deceased  died  from  arsenical  poison- 
ing, and  from  no  other  cause,  they  should  acquit 
the  defendant,  sufficiently  required  the  state  to 
prove  that  the  particular  poison  which  caused 
death  was  arsenic. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  f  696;    Dec.  Dig.  (8s>290.] 

6.  Homicide   «=5>291— Instrtjctions  — Sufh- 
ciency. 

The  evidence,  in  a  prosecution  far  murder 
of  accused's  wife  by  arsenical  poisoning,  con- 
tained nothing  to  authorize  an  inference  that 
she  took  any  medicine  the  day  of  her  death,  ex- 
cept tbe  capsule  given  by  accused,  but  shovpd 
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tbat  ahordy  after  taking  tliat  she  began  to  hare 
convulsions,  and  to  exhibit  the  other  symptoms 
of  arsenical  poisoning,  and  died  soon  afterwards. 
Hetd  not  to  require  a  charge  on  the  issue  of 
snicide,  though  it  waa  shoTm  that  she  was  in  ill 
health  and  despondent,  and  often  wished  she 
was  dead. 

rEkl.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  f  696;  Dec.  Dig.  «S3291.] 

7.  HoMiciM  e=>234— TbiaIt-Bvidbncb— CiK- 

CUMSTANTIAI.    EVIDENCK. 

Circumstantial  evidence,  in   a  prosecution 
for  homicide,  held  to  support  a  verdict  of  guilty. 
[£d.   Note. — For  other  coses,  see  ITomlcide, 
Gent  Dig.  {f  482-493 ;  Dec.  Dig.  «=>234.] 

8.  HouiciDE  «=>233— MoTivB— Nbcessitt  of 
Showiko. 

Proof  of  motive  is  not  essential  to  support 
a  conviction  for  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  481;   Dec.  Dig.  <e=»233.] 

9.  CtfnfiNAL  Law  «=>1  128— Appeal. 

On  appeal  from  a  judgment  in  a  prosecu- 
tion for  homicide,  the  court  can  consider  only 
matters  which  are  a  part  of  the  record  in  the 
trial  court,  and  cannot  consider  an  ex  parte 
affidavit  as  to  disqualification  of  a  juror  for 
bias,  made  after  adjournment  of  the  term  at 
which  the  verdict  was  rendered  and  to  consid- 
er which  would  require  a  trial  on  the  facts  in- 
volved. 

rEM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2961-2953 ;   Dec.  Dig.  «=> 

Anteal  from  District  Court,  Van  Zandt 
Connty;  W.  B.  Heath,  Judge. 

W.  M.  Bea  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

Wynne,  Wiynne  &  Gllmore,  of  Wills  Point, 
for  appellant  O.  C.  McDonald,  Asst  Atty. 
Gen.,  for  the  Stata 

HARPBR,  J.  Appellant  was  convicted  of 
the  offense  of  murdering  his  wife,  by  ad- 
ministering to  her  poison,  and  his  punish- 
ment assessed  at  life  imprisonment  in  the 
penitentiary. 

[1]  This  was  a  case  of  circumstantial  evi- 
dence, and  the  state  adduced,  as  circum- 
stances tending  to  show  his  guilt,  that  ap- 
pellant's wife  died  at  night,  and  he  urged 
the  ladles  present  to  at  once  prepare  clothing 
In  which  to  buiy  her;  that  he  requested  a 
neighbor  to  go  to  town  that  night  to  secure  a 
coffin,  etc. ;  that  when  the  neighbor  objected 
to  going,  because  it  was  raining  and  bis  team 
had  been  turned  out,  appellant  told  the 
neighbor  that  he  neglected  to  turn  his  team 
oat  that  night,  and  he  would  find  it  In  the 
lot,  and  insisted  on  him  going;  and  other 
circumstances  tending  to  show  hurried  prei>- 
aratlon  for  the  burial  of  his  wife.  After  this 
testinaony  was  adduced,  appellant  placed 
some  witnesses  on  the  stand  whom  he  says 
would  have  testified  that  such  preparations 
as  he  sought  to  have  made  that  night  "were 
those  that  ordinarily  occur  under  circum- 
stances of  this  kind,  and  were  not  unusual." 
The  court  ruled  that  such  questions  as  were 
propounded  to  the  witnesses  called  for  the 
conclusions  of  the  witnesses,  and  not  facts 


known  by  them.  The  bill  does  not  allege  that 
appellant  expected  to  or  could  have  proven 
by  the  witn'esses  that  in  this  neighborhood 
the  coffins  were  sent  for  at  night  immediate- 
ly after  death,  and  the  neighboring  ladies 
urged  to  begin  sewing  on  the  burial  shroud 
the  very  night  of  the  death  and  wltbln  a 
short  time  thereafter.  Doubtless  it  was  us- 
ual and  customary  to  send  for  a  coffin,  and 
have  burial  clothes  prepared;  but  the  bill 
ought  to  have  gone  further,  and  stated  that 
In  that  neighborhood  those  who  had  those 
near  and  dear  to  them  to  die,  sent  for  the 
cotBn  the  very  night  that  the  death  occurred, 
and,  if  burial  clothes  had  to  be  prepared,  that 
immediately  upon  the  death  of  the  wife  the 
husband  would  ask  the  ladies  to  immediate- 
ly proceed  with  the  preparation.  If  such  was 
a  fact  The  court  says  the  questions  pro- 
pounded called  for  the  conclusion  of  the  wit- 
nesses, and  not  for  the  facts  within  their 
knowledge.  The  questions  propounded  are 
not  included  In  the  bill,  and  we  must  accept 
the  bill  as  approved,  and,  as  qualified,  the 
bill  presents  no  error. 

[2]  In  the  next  bill  It  is  shown  that  the 
appellant  desired  to  prove  by  some  witnesses 
that  he  was  kind,  afFectionate,  and  loving 
in  his  conduct  towards  his  children,  and  often 
had  them  in  his  lap.  His  conduct  towards 
bis  children  was  not  an  issue  in  this  case, 
but  his  conduct  towards  his  wife,  and  the 
bill  shows  that  the  court  permitted  each  of 
the  witnesses  to  testify  to  everything  they 
knew  about  defntdant's  conduct  towards  liis 
deceased  wife. 

The  next  bill  contends  that  the  court  per- 
mitted J.  R.  Kellls,  sheriff  of  the  county,  to 
testify  to  a  conversation  had  with  appellant 
while  under  arrest.  The  court,  in  approv- 
ing the  bill,  thus  qualifies  it: 

"The  witness  J.  R.  Kellis  testified  as  follows : 
'I  told  the  defendant  that  we  came  to  investigate 
the  death  of  bis  wife.  He  told  me  that  he  had 
bought  some  arsenic  from  John  Pratt  with 
which  to  kill  rats,  and  that  his  wife  made  the 
arsenic  up  in  a  cup,  and  set  the  cup  containing 
the  remainder  of  it  up  on  the  gallery  plate.  He 
told  me  that  he  put  the  rats  that  he  killed  vrith 
the  arsenic  over  in  a  patch  of  woods  in  a  pas- 
ture west  of  his  bouse,  and  we  went  over  there 
to  see  them,  and  when  we  got  to  the  place  I  only 
found  the  carcass  of  one  rat  It  was  dry  skin 
and  bones.  He  further  stated  that  there  was 
some  arsenic  left,  and  he  put  it  and  the  paper 
both  in  the  stove  and  burned  it'  This  witness 
further  testified  that  previous  to  this  conversa- 
tion he  had  not  arrested  the  defendant,  nor  said 
anything  to  him  about  arresting  him,  or  about 
any  case  about  him,  or  any  suspicion  against 
him;  that  he  bad  not  in  any  way  restrained  him 
of  his  liberty ;  that  he  was  permitted  to  go  at 
his  will,  and  that,  at  one  time  after  said  state- 
ments were  made,  the  defendant  went  out  of  his 
sight,  going  into  his  house,  and  remained  there 
some  minutes,  while  this  witness  was  talking  to 
Ilenry  Rusk ;  and  that  It  was  only  after  his 
return  from  the  house  that  he  arrested  him, 
which  was  some  time  after  the  foregoing  state- 
ments had  been  made.  At  this  time  there  were 
no  facts  nor  circumstances  proven  in  the  trial 
of  this  case  that  the  defendant  was  under  arrest, 
or  that  he  was  even  suspicioned  as  having  com- 
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mitted  the  crime,  or  that  there  were  any  charges 
of  any  kind  against  him." 

As  thus  qualified  the  bill  presents  no  error. 
Martin  v.  State,  57  Tex.  Cr.  R.  264,  122  S. 
W.  558 ;  Grant  v.  State,  56  Tex.  Cr.  R.  411, 
120  S.  W.  481;  Cordes  v.  State,  64  Tex.  Or. 
R.  204,  112  S.  W.  943 ;  WilUams  v.  State,  53 
Tex.  Cr.  R.  2.  108  S.  W.  371 ;  Hart  v.  State, 
15  Tex.  App.  202,  49  Am.  Rep.  188. 

[S]  Bill  of  exceptions  No.  4  was  not  ap- 
proved by  the  court,  but  instead  of  doing 
so  the  court  states: 

"The  court  overruled  state's  objection  to  the 
testimony  complafned  of  above,  and  permitted 
the  defendant's  attorneys  to  bring  their  books 
in  court,  and  to  read  out  of  them  in  framing 
their  questions  to  the  witnesses." 

This  bill,  under  auch  circumstances,  of 
course,  presents  no  error. 

[4]  While  there  are  other  complaints  in 
the  motion  for  new  trial  in  regard  to  the  in- 
troduction of  and  rejection  of  other  testi- 
mony, the  above  four  bills  are  all  that  ap- 
pear In  the  record,  and,  the  other  complaints 
not  being  verified  in  any  way,  we  cannot  con- 
sider them. 

If]  The  first  ezcei>tion  to  the  charge  ot  the 
court  is  that  it  does  not  present  all  the  issues 
in  the  case,  in  that  it  failed  to  Instruct  the 
lury  that  it  devolved  upon  the  state  to 
prove  beyond  a  reasonable  doubt  that  the 
particular  poison  from  which  deceased  came 
to  her  death  was  arsenic.  The  court,  in  def- 
erence to  this  complaint,  gave  appellant's 
special  charge,  in  which  the  jury  was  told: 

"Unless  you  find  and  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  de- 
ceased, Nona  Rea,  came  to  her  death  from  ar- 
senical poisoning  -and  from  no  other  cause,  you 
will  acquit  the  defendant" 

[I]  The  next  exception  is  that  the  court 
erred  in  not  submitting  the  issue  of  whether 
or  not  deceased  committed  suicide.  The  evi- 
dence, if  any,  which  tended  to  raise  this  is- 
sue, is  the  testimony  of  appellant  and  his 
mother,  Mrs.  Lizzie  E^gerton.  Appellant  tes- 
tified that  his  wife  bad  been  In  bad  health 
for  three  years ;  that  she  suffered  from  goi- 
ter of  the  neck  and  had  a  womb  trouble.  He 
said  on  Friday,  before  his  wife's  death  on 
Tuesday,  Dr.  Echols  had  given  him  a  pre- 
scription for  his  wife;  that  he  had  the  pre- 
scription filled  on  Sunday,  and  at  the  same 
time  purchased  a  nickel's  worth  of  arsenic 
to  kill  rats.  A  remarkable  coincidence  in 
this  connection  is  that  he  had  the  prescrip- 
tion charged,  but  paid  cash  for  the  arsenic, 
thus  avoiding  a  book  entry  of  the  purchase 
of  arsenia  On  the  day  of  his  wife's  death 
appellant  aivoached  the  doctor  and  asked 
him  if  it  would  not  strengthen  his  wife  to 
give  her  some  quinine ;  he  replying  it  could 
do  no  harm.  Appellant  did  not  purchase  any 
quinine,  but  did  purchase  some  empty  cap- 
sules, saying  that  he  got  them  to  give  her 
quinine  in.  He  said.  Just  before  going  to 
l>ed  on  Tuesday  night,  his  wife  complained 
of  being  worse,  and  asked  him  to  give  her  a 
dose  of  quinine;  that  he  gave  her  a  capsule 


of  quinine,  claiming  his  wife  had  filled  it  and 
had  it  ready.  Soon  after  this  his  wife  began 
to  have  convulsions  and  froth  at  the  mouth, 
and  comi^atned  of  it  lightening  and  tbunder- 
Ing,  when  there  was  no  lightning  nor  thun- 
der. In  a  short  time  his  wife  died.  He  ear- 
nestly insisted  that,  if  the  capsnle  contained 
arsenic,  he  did  not  know  it  The  court  in- 
structed the  Jury: 

"If  you  shall  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  gave  to  Nona  Rea  a 
capsule  containing  arsenic  in  quantity  sufficient 
to  cause  her  death,  and  which  did  cause  her 
death,  but  you  further  believe,  or  have  a  reason- 
;  able  doubt  thereof,  that  at  the  time  defendant 
!  so  gave  said  capsule  to  deceased  (if  he  did)  he 
believed  the  same  to  contain  quinme,  or  he  did 
not  know  that  same  contained  arsenic  in  quap- 
tity  sufficient  to  cause  her  death,  then  you  will 
acquit  the  defendant." 

Defendant  and  his  mother  both  testified 
to  her  taking  patent  medicines  of  various 
Unds  for  her  ailments,  but  did  not  testify 
as  to  the  contents,  or  that  either  of  the 
medicines  so  taken  contained  arsenic  or  any 
other  poisonous  substance ;  but  tbey  did 
testify  that  she  was  low-spirited,  depressed, 
and  often  expressed  a  wish  that  she  was 
dead,  eta  This  testimony  did  not  call  for  a 
charge  other  than  those  above  given  by  the 
court — ^that  if  deceased  died  from  any  cause 
other  than  arsenical  poison,  and  that  even 
though  she  died  from  arsenical  poison,  yet 
11  It  was  given  to  her  by  appellant  through 
a  mistake,  he  should  be  acquitted.  The 
charges  as  given  fully  covered  the  defensive 
issues  as  made  by  the  testimony. 

The  charge  on  circumstantial  evidence  is 
in  language  frequently  approved  by  this 
court,  and  the  charge,  as  a  whole,  is  not 
upon  the  weight  to  be  given  the  testimony. 
This  disposes  of  all  the  exceptions  to  the 
charge,  and  the  special  charges  requested 
and  refused  were  fully  covered  by  the  court's 
main  charge,  in  so  far  as  applicable  to  the 
Issues  presented  by  the  testimony. 

[7,1]  In  the  brief  filed,  and  in  an  able  oral 
argument  before  this  court,  appellant's  coun- 
sel earnestly  insists  that,  this  being  a  case 
of  circumstantial  evidence,  the  evidence  is 
not  of  that  cogency  and  force  to  authorize 
a  conviction — ^that  It  does  not  exclude  every 
other  reasonable  hypothesis  than  that  of  ap- 
pellant's guilt  Admit  that  Mrs.  Rea  was 
in  bad  health;  does  the  evidence  raise  the 
issue  that  she  may  have  died  from  any 
other  cause  than  arsenic  poison,  or  does  it 
raise  the  issue  that  the  poison  may  have 
been  self -administered,  if  she  died  from  such 
poison,  or  does  it  raise  the  issue  that  ap- 
pellant may  have  given  her  the  poison  by 
mistake?  We  do  not  think  the  issue  that  it 
may  have  been  self -administered,  if  she  died 
from  arsenic  poison,  is  raised  by  the  testi- 
mony. There  Is  no  evidence  that  she  took 
any  medicine  on  the  day  of  her  death,  other 
than  that  given  her  by  her  husband,  appel- 
lant and  no  evidence  from  which  such  in- 
ference could  be  deduced.  The  only  med- 
icine she  took  <m  that  day  was  administered 
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by  appellant,  and  shortly  thereafter  she  be- 
gan to  have  convulsionB.  The  otitier  two  Is- 
snes  were  clearly  and  succinctly  submitted 
by  the  court,  and  the  Jury  finds  against  ap- 
pellant on  such  Issues.  Will  the  testiinony 
support  such  finding? 

Two  days  before  Mrs.  Rea's  death  appel- 
lant purchases  arsenic,  and,  while  he  has 
his  other  purchases  charged,  the  purchase 
of  this  arsenic  is  kept  off  the  books ;  he  pay- 
ing cash  for  It,  and  It  alone.  The  day  of 
Mrs.  Rea's  death  he  asks  the  attending  phy- 
sician If  quinine  would  not  benefit  her.  He 
purchases  no  quinine,  but  does  purchase 
empty  capsules.  That  night  he  administers 
to  his  wife  a  capsule,  which  he  contends 
contained  quinine,  but  which  the  evidence 
would  authorize  ttie  Jury  to  find  contained 
arsenic,  for  the  witness  from  whom  appel- 
lant says  he  borrowed  quinine  on  that  day 
testifies  appellant  borrowed  no  quinine  from 
him.  So  the  record  would  authorize  the  Jury 
to  find  there  was  no  quinine  at  appellant's 
bouse,  and  that  he  had  knowledge  of  that 
fact.  Shortly  after  administering  the  ca.j>- 
BOle  by  appellant,  Mrs.  Rea  began  to  have 
convulsions,  and  exhibited  other  symptoms 
which  the  doctors  say  accompany  a  death  oc- 
casioned by  administering  arsenic.  He  takes 
the  rings  from  his  wife's  fingers  before  her 
death,  saying  it  was  her  desire  that  they 
be  removed  before  death,  and  makes  other 
remarks  which  Indicate  that  appellant  was 
aware  death  would  ensue,  after  his  wife  be- 
gan to  have  convulsions.  Expressions  which 
would  indicate  a  desire  for  a  hurried  burial, 
and  the  further  fact  that,  when  the  body 
was  exhumed,  a  portion  of  the  stomach  was 
found  to  contain  arsenic.  Dr.  Louis  Rosen- 
berg testified: 

"I  made  the  examination,  and  made  several 
different  tests,  and  fonnd  traces  of  arsenic  in 
the  stomach.  I  did  not  make  a  quantitative 
test,  for  the  reason  that  I  only  had  a  portion 
of  the  stomach  to  work  with.  In  order  to  have 
made  a  quantitative  test,  it  would  have  been 
necessary  to  have  had  the  entire  stomach  and 
the  Intestinefi  and  the  liver  and  kidneys.  There 
is  no  such  thing  as  normal  arsenic  in  the  stom- 
ach. The  presence  of  arsenic  in  the  stomach  in- 
dicates that  the  patient  has  recently  taken  ar- 
aenic." 

The  evidence  does  not  suggest  that  the 
arsenic  was  taken  in  any  other  way,  except 
that  it  was  administered  to  Mrs.  Rea  by  ap- 
pellant In  the  capsule  given  her  shortly  be- 
fore she  began  to  have  convulsions.  It  is 
tme  appellant,  by  the  testimony  offered  in 
his  behalf,  seeks  to  explain  many  of  these 
drcumstances ;  but  the  Jury  was  not  bound 
to  accept  the  explanations,  and  when  the 
record  is  read  as  a  whole  one  Is  not  sur- 
prised tliat  the  Jury  did  not  do  so. 

Appellant  contends  no  motive  was  shown 
wby  appellant  should  desire  the  death  of 
bis  wife.  It  is  not  essential,  to  sustain  a 
conviction  for  murder,  that  motive  be  shown. 
It  is  true  that  when  murder  was  divided  into 
two  d^rees  in  this  state — one  upon  express 
and  one  upon  Implied  malice — it  was  held 


to  sustain  murder  of  the  first  degree  express 
malice  must  be  shown,  but  an  unexplained 
kllUng  was  always  held  to  be  murder  In  the 
second  degree.  And  now  this  rule  applies 
to  aU  murder  cases.  So  it  wAs  not  essential 
that  a  motive  be  shown,  but  we  think  a  mo- 
tive was  shown.  Appellant  had  an  Invalid 
wife.  The  record  would  suggest  that  he  had 
become  enamored  of  an  excellent  young  lady 
in  the  community,  though  It  might  be  proper 
here  to  state  that  no  improper  relations  of 
any  character  existed,  and  it  is  not  shown 
that,  prior  to  the  death  of  the  wife,  the 
young  lady  knew  of  the  infatuation  of  ap- 
pellant She,  however,  was  made  aware  of 
it  in  a  very  few  days  after  the  death  of  Mrs. 
Rea.  Appellant  delivered  her  the  rings  tak- 
en from  the  fingers  of  his  wife  as  she  was 
dying,  and  claimed  to  have  discovered  a 
letter  written  by  his  wile.  This  letter,  the 
evidence  demonstrates,  was  not  written  by 
Mrs.  Rea,  but  was  written  by  appellant,  and 
by  him  shown  to  the  young  lady  in  less  than 
a  week  after  the  death  of  his  wife.  The 
letter  is  as  follows: 

"Letter  of  Bequest  to  my  man  and  babys 
"Wills   P«nt   Tex   5/10/1914 

"Dear  husband  and  babys  Miron  I  want  you 
at  my  death  to  Keep  my  to  Little  girls  to  geat- 
er  and  be  good  to  tbim  as  you  have  in  the  Past 
You  have  Been  a  true  husband  to  me  I  never 
called  on  you  to  do  eny  thing  But  What  you 
done  it  god  en  heaven  only  Knows  how  good 
you  are  to  me  sweet  I  am  not  going  to  Live 
Long  But  When  I  die  Put  me  away  nice  Burie 
me  en  my  brow  skirt  and  that  silk  waist  that 
is  to  Bee  maid  and  dent  Put  no  Jewelry  on  mc 
take  my  Rings  of  and  Let  Etter  Wallace  have 
to  of  thim  and  You  Keep  Your  own  and  as  you 
all  ways  thought  so  much  of  etter  I  want  you  to 

S>  to  see  her  for  I  had  Rather  she  would  Come 
ver  My  to  Little  girls  than  eny  one  that  I 
know  of  she  is  a  good  girl  and  a  Pure  hearted 
Miron  this  girl  Likes  you  and  I  no  you  do  her 
for  you  all  ways  talked  so  much  and  I  Told  you 
that  she  was  one  of  the  Nacest  girls  en  this 
country  you  write  to  Etter  she  cant  do  noth- 
ing but  Refuse  you  are  Let  you  come  to  see  her 
Miron  Please  dont  Part  my  to  Little  girls  for 
this  is  my  Prair  sweet  god  have  mersy  on  my 
family  and  give  thim  Pure  helth  and  when  I  am 
dead  and  gon  take  care  of  thim  god  bless  my 
husband  for  he  has  Been  Like  a  father  to  me  O 
god  he  lias  stayed  with  me  through  tidck  and 
thin  when  there  was  no  one  else  to  stay  with 
me  god  may  this  couple  reign  to  geather  if  it 
is  you  Powe  Precious  god  if  tliis  so  does  hapen 
Let  thim  get  along  Like  we  did 
"god    bless   my    family   is   my    Prair    Amen 

Nona  Rea." 

[9]  Appellant  also  brings  up  what  he  terms 
a  supplemental  transcript,  in  which  Is  shown 
the  afHdavlts  of  Mr.  Petit  and  wife,  made 
September  23,  1916.  The  term  of  court  at 
which  appellant  was  tried  adjourned  April 
9,  1916.  So  it  is  evident  that  the  affidavit 
was  made  some  five  months  after  court  bad 
adjourned  for  the  term.  We  are  not  au- 
thorized to  consider  this  ex  parte  affidavit; 
but,  if  we  were,  as  it  would  show  that  one 
of  the  Jurors  had  formed  and  expressed  an 
opinion  prior  to  being  Impaneled  on  the 
Jury,  It  would  be  necessary  for  us  to  hear 
evidence  and  determine  the  qn^^on  wbeth- 
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er  or  not  the  juror  had  expressed  an  opinion, 
for  on  the  trial  the  Juror  must  have  sworn 
that  he  had  no  opinion  that  would  Influence 
him  In  rendering  a  verdict  On  appeal  we 
are  not  authorized  by  law  to  hear  evidence 
on  such  an  Issue,  nor  consider  matters  not 
made  a  part  of  the  record  In  the  trial  court 
It  Is  true  appellant  says  he  was  not  made 
aware  of  this  matter  until  long  after  court 
had  adjourned  for  the  term;  but  we  are 
bound  by  the  law,  which,  on  appeal,  only 
authorlsses  us  to  review  the  record  as  made 
In  the  trial.  It  may  be  that  such  matters 
as  this  may  suggest  to  the  Legislature  the 
advisability  of  authorizing  an  independent 
suit  to  be  brought  In  the  trial  court  to  set 
aside  the  Judgment,  when  grounds  are  dis- 
covered after  adjournment  of  court,  as  has 
been  provided  In  dvll  cases.  But  under  the 
law  as  it  now  exists  we  are  not  authorized 
to  take  into  consideration  the  affidavit  but 
must  pass  alone  on  the  record  as  certified 
to  us  by  the  derk  of  the  court;  and,  finding 
no  error  therein,  the  Judgment  is  affirmed. 


WIIiLIAMS  V.    8TATB.     (No.   3697.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  20, 
1916.    Rehearing  Denied  Nov.  10,  1915.) 

1.  HouiciDE  «=>89— Assault  with  Intent  to 
Kill. 

Where  defendant  fired  into  a  small  room 
packed  with  people  in  reckless  disregard  of  hu- 
man life,  with  intent  to  kill  some  one,  knowing 
that  he  would  strike  or  kill  some  one,  and  did 
shoot  some  one,  he  was  properly  .convicted  of 
assault  to  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Di«.  {{  115r-118 ;   Dec.  Dig.  «=>89.] 

2.  Homicide  *=»157,  166— Bvidenob— Mottv*. 

In  a  prosecution  for  shootm;;,  evidence  of 
defendant's  difficulty  with  a  person  who  had  won 
his  money,  and  whom  he  probably  intended  to 
kill,  was  admissible  to  show  his  state  of  mind 
and  his  motive. 

pa.  Note.  -For  other  cases,  see  Homicide,  Cent 
Dig.  U  288-292,  320-331;  DecDig.  <8=»157. 1G6.1 

Appeal  from  District  Court,  Kaufman 
County;   F.  It.  Hawkins,  Judge. 

John  Williams  was  convicted  of  assault  to 
murder,  and  be  appeals.    Affirmed. 

Cbas.  Ashworth  and  Monroe  Ashworth,  Jr., 
tx>th  of  Kaufman,  for  ai^ellant  G.  C.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

PREnn)ERGAST,  P.  J.  This  is  an  ap- 
peal from  a  conviction  for  assault  to  murder, 
with  the  penalty  assessed  at  five  years  in 
the  penitentiary. 

It  Is  unnecessary  to  detail  the  testimony 
of  the  witnesses.  As  a  whole  it  was  suffi- 
cient to  sustain  the  verdict,  and  to  show  that 
on  February  21,  1913,  appellant  a  negro 
man,  and  21  others,  assembled  at  the  house 
of  one  of  them  to  gamble;  that  they  did 
gamble,  at  least  from  early  In  the  evening 
till  some  time  in  the  night;  that  in  the  eve- 
ning, when  appellant  and  Joe  Alexander, 
with  Chase,  were  In  a  game  gambling  a  dis- 


turbance arose  between  appellant  and  Alex- 
emder  about  a  quarter,  when  appellant  drew 
his  pistol  and  attempted  to  shoot  Alexander, 
but  Chase  overpowered  him,  prevented  the 
shooting,  and  took  his  pistol  away  from 
him.  The  gambling  proceeded,  various  games 
going  on  between  different  groups  of  the 
negro  men.  In  some  or  all  the  games  all  o( 
appellant's  money  was  won  from  him.  He 
then  wmt  for  his  pistol,  got  and  fired  it  in 
the  room,  the  ball  striking  a  negro  woman, 
Estell  Neal  who  was  in  the  room,  passing 
entirely  through  her  body  severing  one  of 
her  intestines,  and  also  striking  the  finger 
of  her  husband.  In  this  room,  whidi  was 
only  14  by  16  feet,  were  22  negro  men,  in- 
cluding appellant,  and  four  negro  women, 
including  said  Alexander  and  the  others  who 
had  won  his  money.  Immediately  upon  his 
firing  John  Polk,  who  was  right  at  him, 
grabbed  the  pistol,  and  tried  to  get  him  to 
give  it  to  him,  but  appellant  refused.  They 
scuffled  over  It  for  some  time,  appellant  at 
last  threw  Polk  down,  wrenched  the  pistol 
from  him,  stating:  '^ou  heard  them  say  I 
done  shot  this  girl ;  I  want  to  make  my  get- 
away ;"  and  "tliat  he  was  sorry  it  was  like 
It  was — if  be  had  known  it  was  like  it  was, 
it  would  have  all  been  different"  He  then 
fled  and  made  his  "get-away."  It  was  nearly 
a  year  before  the  officers  caught  him  In  a 
distant  county,  although  they  sought  for  him 
all  the  time. 

The  wounded  woman  was  taken  to  a  hos- 
pital, where  she  was  treated,  and  lingered 
for  some  time,  and  tlien  died.  The  testi- 
mony of  the  doctor  showed  that  at  last  an 
operation  was  performed  on  her  to  cause 
the  severed  intestine  to  Join,  but  his  testi- 
mony tended  to  show  her  death  was  probably 
due  to  this  operation ;  hence  for  that  reason 
the  Judge  did  not  submit  murder  to  the  Jury. 
There  Is  no  complaint  whatever  of  the  charge 
of  the  court 

[1]  Appellant  did  not  testify.  His  defense 
was  the  shot  was  accidental.  The  court  told 
the  jury.  If  It  was,  to  acquit  him.  (Doubtless 
his  shot  was  intended  for  Alexander,  or  some 
of  the  others  who  bad  won  his  money,  or, 
at  least,  fired  into  a  room  packed  with  people 
"in  such  utter  and  reckless  disregard  of  hu- 
man life  as  showed  him  to  be  an  enemy  to 
all  mankind."  and  with  intent  to  kUl  some 
one,  and  when  he  is  bound  to  have  known  he 
would  strike  or  kill  some  one.  It  was  doubt- 
less on  this  ground  he  was  rightfully  and 
legally  convicted.  Aiken  v.  State,  10  Tex. 
App.  610,  and  authorities  therein  cited;  U>- 
pez  V.  State,  2  Tex.  App.  204. 

[2]  Appellant  contends  the  evidence  was 
insufficient  to  sustain  the  verdict  We  think 
it  was  sufficient  He  also  contends  It  was 
error  to  admit  evidence  of  said  difficulty  be- 
tween him  and  Alexander.  We  think  this 
was  admissible  to  show  his  state  of  mind 
and  his  motive.  McKlnney  v.  State,  8  Tex. 
App.  638  et  seq. ;  Blackwell  v.  State,  29  Tex. 


^ssFor  other  caaai  *••  sam*  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Dlrarta  and  Indnw 

digitized  by  LjOOQIC 


■TezJ 


JACKSON  ▼.  STATB 


7ir 


App.  200,  15  S.  W.  69T;    Wh.  Ann.  O.  O.  P. 
Si  1072,  1070;   Belcher  v.  State,  71  Tex.  Cr. 
R.  653,  654,  161  S.  W.  469.    No  other  ques- 
tions are  raised. 
The  judgment  la  affirmed. 


SMITH  T.  STATE.    (No.  8802.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  13, 

1915.    Behearing  Denied  Not.  10,  1915.) 

1.  Weapons  ®=»11— Unlawfotl  Oabbtino  of 

Though  accQsed  came  to  a  city  as  a  traveler, 
that  fact  does  not  warrant  him  in  carrying  a 
pistol  about  the  streets  for  several  days  wnUe 
searching  for  work. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  §S  10-14 ;   Dec.  Dig.  «=>11.] 

2.  Weapons  ®=»11— Urlawfui.  Cabbyinq  of 
—Defense. 

The  right  of  a  traveler  to  carry  a  pistol  will 
not  defeat  a  prosecution  for  unlawfully  carrying 
a  weapon,  where  the  journey  was  broicen  and 
temporarily  abandoned  while  accused  bnrglar- 
ixed  a  house. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  {|  10-14 ;  Dec.  Dig.  «=»11.] 

Anieal  from  Tarrant  County  Court,  Jesse 
M.  Brown,  Judge. 

Leo  Smith  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

Graves  &  Hontchens,  of  Ft.  Worth,  for  ap- 
pellant. C.  C.  McDonald,  Asst  At(7.  Qen., 
for  tbe  State, 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  30  days'  confinement  in  tbe 
county  jail. 

[1,  2]  Appellant  presents  but  one  assign- 
ment of  error,  and  that  Is:  He  contends  that 
tbe  evidence  raises  the  issue  he  was  a  travel- 
er at  the  time  of  his  arrest,  and  had  a  right 
to  carry  the  pistol,  and  the  court  erred  in  re- 
fusing to  give  bis  special  charge  presenting 
that  issue.  He  testifies  his  home  is  Atlanta, 
Ga.,  but  the  last  place  he  worked  was  in  New 
Orleans,  I^a. ;  that  he  had  been  in  Galveston, 
Alvln,  Houston,  Waco,  IllUsboro,  and  Ft 
Worth  in  search  of  work ;  that  he  had  been 
in  Ft.  Worth  at  the  time  of  his  arrest  for 
5  days,  but  says  that  on  the  morning  of  bis 
arrest  he  boarded  a  freight  train,  intending 
to  leave  Ft.  Worth,  but  was  put  off  at  Poly- 
technic. If  this  was  all  the  testimony,  the 
issue  might  be  raised,  although  we  are  In- 
clined to  think  not  so,  for  from  his  testimony 
tbe  condusion  is  inevitable  that  be  had  the 
pistol  on  him  all  the  5  days  he  was  in  Ft 
.  Wortb,  and.  If  so,  he  had,  for  the  time  being, 
ceased  bis  journey,  and  could  not  carry  a 
pistol  on  bis  person  as  he  went  about  the 
streets  of  Ft  Worth  day  after  day,  even 
tbongh  be  was  searching  for  work,  as  he  con- 
tends. Alexander  v.  State,  57  Tex.  Cr.  R. 
252,  122  S.  W.  387.  But  the  evidence  goes 
further  in  thU'  case,  and  there  is  no  dispute 
as  to  such  facts.     If  appellant,  as  he  con- , 


tends,  got  on  tbe  train  to  leave  Ft  Wortb, 
and  was  put  off  at  Polytechnic,  he  was  seen 
sitting  on  the  railroad  track  about  one-half 
mile  from  where  he  was  arrested.  When  be 
left  tbe  rdilroad  track,  be  was  seen  to  go  to 
several  bouses,  and,  when  finally  arrested  at 
Mr.  Latimore's'  house,  with  a  pistol  on  bis 
person,  be  admits  he  was  engaged  in  burglar- 
izing the  house.  This  was  not  incident  to 
bis  journey,  and  be  bad  ceased  his  travels 
and  engaged  in  an  unlawful  enterprise. 
Judgment  affirmed. 


JACKSON  T.  STATB.     (No.  8662.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 

1915.    Rehearing  Denied  Nov.  10,  1915.) 

1.  DisOBOEhLT  House  ^=>12  —  Inforication 
—"Lkssee"— "Tenant.  " 

That  an  information  charging  that  defend- 
ant was  the  tenant  of  a  bouse  and  unlawfully 
kept  and  knowingly  permitted  it  to  be  kept  for 
prostitution  was  no  ground  for  quashing  it,  be- 
cause it  did  not  allege  that  she  was  a  lessee; 
since  the  word  "tenant"  is  wnonymous  with 
"lessee"  [citing  Words  and  Phrases,  I^essee; 
Tenant]. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  g$  14-19 ;    Dec.  Dig.  <e=>12.] 

2.  DlSOBDERLY     HOITSE    ®=»9— OFFENSE— TEN- 
ANT. 

A  married  woman  living  with  her  husband, 
who  herself  leased  the  premises  and  paid  the 
rent,  though  authorized  by  her  husband  to  make 
the  lease  and  furnished  by  him  with  money  to 
pay  tbe  rent,  might  be  convicted  of  unlawfully 
keeping  tbe  house  for  prostitution. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  i  1 ;  Dec.  Dig.  «=>9.] 

3.  Criminai.  Law  «=»390— Evidence— Rkbut- 

TAI» 

In  a  prosecution  for  unlawfully  and  know- 
ingly keeping  a  house  for  prostitution,  where 
defendant  testified  in  her  own  'behalf  that,  when 
arrested  on  a  iharge  of  vagrancy  in  that  she  was 
a  common  prostitute,  she  was  mistreated  by  the 
police  officers  and  induced  to  enter  a  plea  of 
guilty  through  misrepresentations  and  false 
promisee,  it  was  proper  in  rebuttal  to  permit 
the  officers  to  explain  the  whole  matter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  861,  862;  Dec.  Dig.  «=> 
396.] 

4.  Criminal  Law  €=9954— Motion  for  New 
Tbial—Requisites. 

In  a  motion  for  a  new  trial,  appdlant 
should  specifically  point  out  to  the  trial  court 
the  reasons  wbpr  be  should  be  granted  a  new 
trial,  BO  as  to  give  the  court  a  chance  to  correct 
its  own  errors,  if  any. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2341,  2363-2367;  Dec.  Dig.  ^=> 
954.] 

6.  Criminal  Law  ^=91129— Absionmxnts  of 

Ebeob— Time  of  Filing. 

Assignments  of  error  filed  after  the  term  at 
which  appellant  was  tried  has  adjourned  have 
no  place  in  the  record  and  should  not  be  copied 
therein,  for  under  the  law  and  tbo  rules  govern- 
ing the  Court  of  Criminal  Appeals  it  cannot 
consider  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  §S  2954-2964 ;  Dec  Dig.  «=» 
1129.] 

Appeal  from  Hunt  County  Court;  H.  O. 
Norwood,  Judge. 


^;»For  otiisr  own  ■•• 
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Mrs.  John  Jackson  was  convicted  of  un- 
lawfully and  knowingly  keeping  a  house  for 
prostitation,  and  she  appeals.    Affirmed. 

Spearman  &  Casey,  of  Greenville,  for  ap- 
pellant O.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

■HARPER,  J.  [1]  Appellant  was  convicted 
under  an  Information  charging  that  appel- 
lant "was  a  tenant  of  a  house  situate  in 
Hunt  county,  Tex.,  and  that  she  did  then 
and  there  unlawfully  keep,  and  was  concern- 
ed in  keeping,  and  knowingly  permitted  to 
be  kept  the  said  house  for  prostitution,  and 
where  prostitutes  were  permitted  to  resort 
and  reside  for  the  purpose  of  plying  their 
vocation,"  etc.  Appellant  moved  to  quash 
the  information  because  it  alleged  she  was  a 
tenant,  and  did  not  allege  that  she  was  the 
"lessee"  of  the  bouse.  In  the  sense  the  word 
"tenant"  is  used  in  the  information  it  Is  syn- 
onymous with  "lessee,"  and  the  court  did  not 
err  in  overruling  the  motion.  Words  and 
Phrases,  vol.  8,  p.  6904. 

[2]  Appellant  also  contends  that  as  she 
was  a  married  woman,  living  with  her  hus- 
band, he  would  be  the  tenant,  and  not  her. 
In  this  particular  Instance  the  owner  testi- 
fies that  appellant  was  the  person  who  made 
the  trade  with  him  for  rent  of  the  premises, 
and  the  person  who  paid  him  the  rent.  It 
is  true  the  husband  testifies  he  authorized 
his  wife  to  make  the  rental  contract,  and 
furnished  her  the  money  to  pay  the  rent. 
This  question  was  decided  adversely  to  ap- 
pellant's contention  by  this  court  In  Curry 
v.  State,  24  S.  W.  516,  wherein  It  was  held 
that  either  or  both  may  be  prosecuted  and 
convicted. 

[3]  Appellant  took  the  stand  and  testified 
In  her  own  behalf,  and  testified  that  when 
arrested  by  the  city  officials,  being  charged 
with  being  a  vagrant,  in  that  she  was  a  com- 
mon prostitute,  she  was  mistreated  by  the 
oflBdals,  and  especially  the  chief  of  police; 
that  she  was  induced  to  enter  a  plea  of 
guilty  through  misrepresentations  and  false 
promises,  etc.  Having  herself  injected  all 
this  matter  into  the  case  by  her  testimony, 
to  create  sympathy  for  hers^,  it  was  proper 
in  rebuttal  to  permit  the  officers  to  explain 
the  whole  matter,  and  the  bills  complaining 
of  the  admissibility  of  this  testimony  present 
no  error.  Ttie  state  was  not  bound  to  accept 
her  statement  in  regard  to  her  arrest,  treat- 
ment, etc.,  and  why  she  entered  the  plea  of 
guilty.  The  record  before  us  discloses  that 
the  state  elicited  none  of  this  matter  in  mak- 
ing Its  case,  and,  if  we  examine  the  record 
no  further  than  the  state's  testimony  in 
chief,  we  would  not  know  that  appellant  had 
ever  been  arrested  as  a  vagrant  or  that  she 
had  pleaded  guilty  of  being  a  common  prosti- 
tute. Tills  testimony  first  appears  in  the 
record  when  she  took  the  stand  to  testify  in 
her  own  behalf.    Under  such  circumstances, 


the  court  was  correct  In  holding  that  the  tes- 
timony was  admissible  to  contradict  and  im- 
peach her. 

The  appellant's  motion  for  a  new  trial  was 
rather  vague  smd  indefinite.  It  first  com- 
plains: 

"That  the  court  erred  in  its  main  charge  to 
the  jury,  as  shown  by  bills  of  exception  Nos.  1 
to  3;  (2)  because  the  court  erred  in  refusing 
to  give  defendant's  special  charges  Nos.  1  to  7 
inclusive,  and  Nos.  10  and  11 ;  (3)  because  the 
court  erred  in  the  admission  and  exclusion  of 
testimon^y,  as  shown  by  bills  of  exception  Nos. 
4  to  60  inclusive ;  (3%)  because  the  court  erred 
in  overruling  defendant's  motion  to  quash  the 
information ;  and  (4)  because  the  verdict  and 
judgment  of  the  court  are  contrary  to  and  not 
supported  by  the  evidence." 

[4, 1]  This  is  all  of  the  motion  for  new 
trial.  The  motion  was  overruled  March  5th, 
and  the  term  of  court  at  which  appellant 
was  tried  adjourned  April  24,  1915,  and 
none  of  the  bills  of  exception  were  filed  until 
after  court  had  adjourned,  consequently  on 
March  5th  the  court  was  given  but  little,  if 
any,  information  as  to  the  reasons  why  ap- 
pellant thought  she  was  entitled  to  a  new 
trial.  There  are  no  60  bills  of  exception  hi 
the  record,  nor  quite  half  that  many.  In 
the  motion  for  a  new  trial  appellant  should 
have  specifically  pointed  out  to  the  trial 
court  the  reasons  why  she  thought  she  should 
be  granted  a  new  trial,  otherwise  the  trial 
court  is  given  no  chance  to  correct  its  own 
errors,  If  any  committed.  Assignments  of 
error,  filed  long  after  the  term  of  court  has 
adjourned,  have  no  place  In  the  record,  and 
should  not  be  copied  therein,  for  under  the 
law  and  rules  governing  this  court  we  cannot 
consider  same.  Sue  t.  State,  62  Tex.  Or.  B. 
122,  105  S.  W.  804. 

While  this  record  is  in  the  shape  above 
pointed  out,  yet  we  have  carefully  considered 
each  bill  of  exceptions  contained  therein,  and 
none  of  them  present  any  error.  The  evi- 
dence offered  In  behalf  of  the  state  amply 
supports  the  verdict,  and  the  spedai  charges 
given  at  the  request  of  appellant,  and  the 
main  charge,  fully  presented  eadi  and  every 
issue  in  the  case. 

The  Judgment  is  affirmed. 


SPICBR  T.    STATE.      (No.   3667.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  13, 

1915.    Rehearing  Denied  Nov^  10,  1915.) 

1.  Pabent  ANn  Child  i&=»17  —  Offenses  — 
Failttbe  to  Stjppoet  Child. 

Under  Acts  33d  Leg.  c.  101,  S  1.  maWng 
it  an  offense  for  a  father  to  neglect  or  refuse 
to  provide  for  its  maintenance  if  under  16  years 
of  age,  it  was  immaterial  that  the  child  was 
bom  after  he  had  deserted  his  wife. 

[Kd.  Note. — Tot  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  U  176-181 ;   Dec.  Dig.  «S=»17.] 

2.  Cbiminal  Law  «=s>577— Time  fob  Twai^ 
Waiver. 

Defendant,  entitled  to  two  whole  days  to 
prepare  for  trial,  who  announced  ready  for  trial, 
who  had  a  verdict  of  not  guilty,  and  who.  when 
an  information  was  at  once  refiled,  stated  that 
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he  would  be  read;  for  trial  as  soon  as  he  could 
prepare  a  plea  of  former  acquittal  and  a  motion 
to  postpone,  and  on  inquiry  oy  the  court  said  he 
did  not  care  whether  they  were  ruled  on  then 
or  not,  and  who  announced  ready,  thereby  waiv- 
ed the  time  allowed  for  preparation  for  triaL 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  U  1305,  1506;   Dec  Dig.  e=> 
677.] 
3.  CBncraAi.  Law  «=»170— Fokmbb  Acqott- 

TAL. 

Where  an  information  in  a  former  com- 
plaint charged  an  impossible  date,  a  convic- 
tion could  not  be  bad  under  it,  so  that  an  ac- 
quittal thereunder  was  not  available  as  a  plea 
of  former  acquittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  Sg  3ia-S21 ;  Dec.  Dig.  <S=»170.J 

Aroeal  from  Jones  Coanty  Court;  J.  F. 
Undaey,  Jndge. 

C.  H.  Splcer  was  convicted  of  deserting  his 
wife  and  child,  and  he  appeals.    Affirmed. 

Joe  C.  Randel,  of  Hamlin,  for  appellant. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
deserting  his  wife  and  child.  His  first  con- 
tention is  that  the  indictment  is  insufficient 
to  charge  an  offense.  It  Is  in  language  fre- 
quently approved  by  this  court,  and  we  do 
not  deem  it  necessary  to  discuss  it  further. 

[1]  Another  contention  is  that,  as  the  baby 
was  bom  after  he  deserted  his  wife,  if  he 
did  do  so,  he  cannot  be  convicted  of  the  of- 
fense of  deserting  bis  baby.  Section  1,  c. 
101,  Acts  33d  Leg.,  not  only  makes  it  an  of- 
fense to  desert  the  cliild,  but  also  makes  it 
an  offense  to  neglect  or  refuse  to  provide  for 
the  support  and  maintenance  of  the  child,  if 
under  16  years  of  age.  The  information  is 
brought  under  this  provision  of  the  Code. 

[2]  Appellant  contends  tbat  he  was  placed 
on  trial  in  less  than  two  days  after  the  com- 
plaint and  information  were  flled.  Under 
our  procedure  he  was  entitled  to  two  whole 
days  to  prepare  for  trial,  unless  he  volunta- 
rily waived  the  time.  The  record  discloses 
that  an  Information  had  been  filed  against 
blm,  charging  him  with  the  commission  of 
the  offense  on  November  15«  1916,  an  impos- 
sible date,  as  tbat  time  has  not  yet  arrived. 
When  the  case  was  called  for  trial  be  an- 
nounced ready  for  trial.  When  the  county 
attorney  discovered  bia  mistake,  he  desired 
to  dismiss  the  case.  Amiellant  Insisted  on  a 
verdict  of  not  guilty  on  that  complaint,  as  he 
bad  announced  in  the  case.  The  court  enter- 
ed a  verdict  of  not  guilty  in  accordance  with 
appellant's  request  Tlie  county  attorney  at 
once  stated  he  would  refile,  and  did  so, 
charging  the  offense  as  of  date  March  20, 
1915.  When  appellant  was  rearrested  and 
was  asked  if  he  desired  to  make  bond,  ap- 
pellant's counsel  stated  it  was  unnecessary, 
as  he  would  be  ready  for  trial  as  soon  as  he 
could  prepare  a  plea  of  former  acquittal. 
Time  was  given  him,  and  when  the  case  was 
called  for  trial,  he  filed  a  plea  of  former  ac- 


quittal, and  also  flled  a  motion  with  the 
clerk:  "Now  comes  the  defendant  and  moves 
the  court  to  iwstpone  this  case  until  Saturday, 
May  Ist"  When  these  two  pleas  were  flled, 
the  court  asked  counsel  for  appellant  if  be 
desired  to  present  them  and  have  them  ruled 
on  at  tbat  time,  when  counsel  replied,  "I  do 
not  care  whether  you  rule  on  them  just  now 
or  not"  and  did  not  call  the  court's  atten- 
tion to  the  motion.  Without  further  action 
he  announced  ready  and  proceeded  with  the 
trial.  If  appellant  desired  the  two  days  to 
prepare  for  trial,  he  should  have  called  the 
court's  attention  to  his  motion,  had  it  acted 
on,  and  if  the  court  overruled  the  motion 
and  forced  him  to  trial,  took  a  bill  of  ex- 
ceptions to  the  action  of  the  court  in  so  do- 
ing, and  if  he  bad  taken  tbat  action,  it  would 
require  us  to  reverse  the  case.  But  instead 
of  doing  this,  he  informs  the  county  attorney 
he  wUl  be  ready  for  trial  as  soon  as  his  plea 
of  former  acquittal  is  prepared.  When  he 
gets  this  prepared,  he  files  with  it  his  mo- 
tion to  postpone,  but  does  not  call  the  court's 
attention  to  it,  nor  have  it  ruled  on  then. 
He  announces  ready  for  trial,  and  proceeds 
with  the  trial  and  not  until  after  the  verdict 
Is  rendered  does  he  complain.  His  acts  and 
conduct  amount  to  a  waiver  in  law. 

[3]  The  only  other  contention  is  tbat  the 
court  erred  in  not  sustaining  his  plea  of  for- 
mer acquittal.  The  information  in  the  first 
complaint  charging  an  impossible  date,  a  con- 
viction could  not  have  been  bad  under  it-  or, 
if  secured,  would  have  been  a  nullity.  The 
information  and  complaint  being  void,  tn& 
court  did  not  err  in  overruling  the  plea. 

The  Judgment  is  affirmed. 


BENNETT  v.  STATE.     (No,  8746.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1915.) 

i.  Becosos  «=»17— Supplying  Lost  Becobds 
—Change  of  Venub— Jurisdiction. 

Where  defendant  was  indicted  in  the  dis- 
trict court  of  F.  county  and  pleaded  not  guilty, 
and  hia  motion  for  a  change  of  venue  to  M. 
county  was  granted  and  the  copies  of  the  indict- 
ment, orders,  etc.,  were  certified  and  sent  vo 
the  clerk  of  the  M.  county  district  court  and 
were  lost,  the  jurisdiction  of  the  M.  county  dis- 
trict court  attached,  and  it  might  take  proceed- 
ings to  substitute  the  lost  papers. 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  {{  25,  26,  28-35,  43;  Dec.  Dig.  «=> 
17.] 

2.    ReCOBDS    ®=9l7   —    SUBSTTTDTION    OF    LOBT 

Papers — Notice. 

In  view  of  Code  Cr.  Proc.  art  482,  regulating 
when  and  how  lost  papers  in  a  criminal  case 
can  be  substituted  and  not  expressly  providing 
for  notice  to  the  accused,  such  papers  can  be 
substituted  without  notice  and  service  thereof 
upon  him;  and,  in  any  event,  his  appearance 
and  answer  to  a  motion  to  substitute  lost  pa- 
pers without  such  service  amounted  to  a  waiver 
of  notice. 

[Ed.  Note. — For  other  cases,  see  Records, 
Cent  Dig.  §{  25,  26,  28-35,  43;  Dec.  Dig.  «ss> 
17.] 
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8.    InDICTHBNT  and  iNrOBUATION  d=»14— SUB- 
STITT7TED  CoPT— TWAL. 

The  fact  that  a  substituted  copy  was  not 
the  indictmeiit  of  a  grand  jury  was  no  ground 
why  accused  could  not  be  tried  upon  such  copy. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  fS  77-82;  Dec. 
Dig.  (8=»14.} 

Appeal  from  District  CJourt,  McLennan 
County  ;  Richard  I.  Munroe,  Judge. 

Horace  Bennett  was  convicted  of  burglary 
of  a  private  residence  at  night,  and  he  ap- 
peals.    Affirmed. 

W.  B.  Rogers,  of  Marlin,  for  appellant  0. 
O.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDEROAST,  P.  J.  Appellant  was 
convicted  of  the  burglary  of  a  private  resi- 
dence at  night  and  his  punishment  assessed 
at  20  years  In  the  penitentiary. 

There  is  no  statement  of  facts.  Appellant 
bas  three  bills  of  exceptions  whidi  will  be 
considered  together.  In  substance,  they  show 
that  the  appellant  was  duly  indicted  in  the 
district  court  of  Falls  county  where  the  of- 
fense was  committed;  that  he  was  duly  ar- 
rested, confined  in  jail,  made  a  motion  for 
a  change  of  venue  which  was  assented  to 
by  the  county  attorney,  and  thereupon  the 
court  entered  the  proper  order  changing  the 
venue  to  McLennan  county,  Tex.,  and  ordered 
the  sherltt  to  deliver  him  to  the  sheriff  of 
McLennan  county  before  the  next  term  of  tbe 
district  court  of  that  county.  Before  the  or- 
der of  change  of  venue  was  made,  appellant 
was  duly  arraigned  and  pleaded  not  guilty. 
The  district  clerk  of  Falls  county,  In  com- 
pliance with  the  statute,  made  properly  cer- 
tified copies  of  the  indictment  and  other  pa- 
pers therein  and  also  a  proper  certified  copy 
of  all  tbe  orders  made  in  the  district  court 
of  that  county ;  that  he  sent  the  original  pa- 
pers and  this  properly  certified  transcript  of 
the  orders  to  the  clerk  of  the  district  court 
of  McLennan  county,  Tex.  None  of  these 
papers  were  ever  received  by  that  clerk,  but 
were  shown  to  have  been  lost  ,The  county 
attorney  of  McLennan  county  duly,  by  a  mo- 
tion in  writing,  suggested  the  loss  of  said 
papers  and  made  two  motions,  one  to  substi- 
tute the  said  certified  copy  of  the  orders  of 
the  district  court  of  Falls  county,  and  tbe 
other  to  substitute  the  indictment  To  these 
respective  motions  he  attached  properly  cer- 
tified copies  from  the  district  clerk  of  Falls 
county  of  all  of  the  said  orders  and  of  the 
said  indictment  The  court  made  all  tbe 
proper  orders  In  compliance  with  the  statute 
and  the  decisions  of  this  court,  and  substitut- 
ed the  said  copy  of  orders  from  Falls  county 
and  tbe  Indictment  There  Is  no  suggestion 
or  claim  by  the  appellant  that  these  papers, 
as  substituted,  were  not  absolutely  correct  In 
every  particular. 

[1]  He  attacks  the  action  of  tbe  district 
court  of  McLennan  county  in  three  particu- 
lars.   First,  be  claims  that  because  the  said 


papers  from  tbe  district  clerk  of  Falls  county 
never  reached  the  district  clerk  of  McLemian 
county,  but  were  lost  In  transit  tbe  juris- 
diction of  tbe  McLennan  county  court  never 
attached,  and  that  whatever  proceedings  to 
substitute  the  lost  papers  were  necessary  to 
be  made  in-  the  district  court  of  Falls  county. 
Instead  of  McLennan  county.  This  question 
has  been  expres^y  held  against  bim  In  Berg 
V.  State,  64  Tex.  Cr.  R,  612,  142  S.  W.  884. 

[2]  His  second  ground  was  that  tbe  court 
could  not  act  on  the  county  attorney's  mo- 
tions to  substitute,  unless  and  until  he  was 
duly  served  three  days  with  notice  thereof. 
He  was  present  when  the  motions  were  acted 
upon  by  the  court,  and,  before  the  court  act- 
ed thereon,  filed  bis  objections  to  the  court 
acting  on  the  matter  on  both  of  the  grounds 
just  mentioned.  So  far  as  notice  to  him  is 
concerned,  tbe  statute  regulating  when  and 
how  lost  papers  In  a  criminal  case  can  be 
substituted  (article  482,  0.  C.  P.),  and  the 
decisions  thereunder  do  not  provide  that  no- 
tice shall  be  served  upon  an  accused  before 
such  lost  papers  can  be  substituted,  and  this 
court  has  expressly  held  that  such  papers  can 
be  substituted  wlUiout  such  notice  and  serv- 
ice thereof  upon  bim.  Burrage  v.  State,  44 
S.  W,  169,  and  Id.,  44  S.  W.  1104.  Even  if 
it  bad  been  necessary  to  serve  appellant  with 
notice  of  the  filing  of  these  motions,  his  ap- 
pearance and  answer  thereto,  without  snch 
service,  amounted  to  a  waiver  of  notice  and 
effected  the  same  purpose  as  If  be  had  been 
timely  servi^  with  notice. 

[3]  Appellant's  only  other  ground  Is  that 
he  claimed  that  be  could  not  be  tried  under 
the  substituted  copy  of  the  indictment  be- 
cause tbfit  substituted  copy  was  not  tbe  in- 
dictment of  a  Rrand  jury.  His  contention  Is 
wholly  untenable.  We  deem  It  unnecessary 
to  discuss  at  any  length  either  of  the  ques- 
tions raised  by  appellant. 

Tbe  Judgment  Is  affirmed. 


ALVEBEZ  V.  STATE.     (No.  8733.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  21 
1915.) 

1.  WlTHESSM  «=337— RBCOUXCTIOM  OF  WlT- 
RBS8— FiXINO  TnnC  —  BVIDERCB— Admissi- 
BIUTT. 

In  a  proaecotion  for  selling  intoxicating  liq- 
uors in  prohibition  territory,  evidence  to  fix  ttie 
time  of  sale  within  the  period  of  limitations 
held  not  objectionable  as  seeking  to  make  the 
witness  testify  as  to  facts  of  wlilch  he  had  no 
recollection. 

[Ed.  Note.— For  other  cases,  ae«  Witnessee, 
Cent  Dig.  {§  80-87 ;  Dec.  Dig.  <S=>37.) 

2.  Cbihinal  Law  <s»949— New  TbiaI/— Mo- 
tion—Sufficiency. 

A  motion  for  new  trial  in  a  prosecution  for 
selling  intoxicating  liquors  In  prohibition  ter- 
ritory, which  states  that  defendant  has  found 
r.ew  evidence  in  support  of  his  testimony,  and  to 
disprove  the  testimony  of  state's  witnesses,  but 
tliat  he  is  unable  to  have  the  affidavits  of  the 
witnesses  attached  because  they  live  at  a  dis- 
tance from  where  defendant  is  kept  in  custo- 
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dy,  'Which  ie  not  sworn  to  and  which  fails  to 
give  the  names  of  the  witnesses  and  what  he 
expects  to  prove  by  them,  was  properly  over- 
ruled as  bang  too  vague  and  indefinite. 

[Ed.  Note.— For  other  cases,  see  Ciiminal 
lAW,  Cent  Dig.  {{  2387,  233»-2344;  Dec.  Dig. 
«=>S49.] 

Appeal  from  District  Coart,  Atascosa 
County ;  F.  6.  Chambllss,  Judge. 

Cbon  Alverez  was  convicted  of  Belling  in- 
toxicating liquors  In  probibltion  territory, 
and  he  appeals.    Affirmed. 

C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HABPER,  3.  Appellant  was  convicted  of 
the  offense  of  selling  intoxicating  liquors  In 
prohibition  territory,  from  whidi  oonvlctlon 
he  prosecutes  this  appeal. 

[1]  3%ere  were  no  exceptions  reserved  to 
the  charge  of  the  court  and  no  special  charg- 
es requested.  The  only  exception  reserved 
to  the  introduction  of  testimony  recites: 

"Jim  Dillard,  a  witness  for  tHe  state,  being  on 
the  witness  stand  under  oath  as  a  witness,  the 
following  questions  and  answers  ensued,  it  be- 
ing redirect  examination  of  said  witness :  'Q. 
Jim,  why  did  you  tell  me  that  was  in  January 
of  this  year?  Mr.  Brown :  We  object —  (No 
ruling  noted.)  Witness:  I  told  yon  I  didn't 
know.  Q.  What  month  was  it?  A.  I  don't 
know  what  month  at  all.  Q.  You  know  it  was 
this  year?  A.  Yes,  sir.  Q.  You  know  it  was 
before  you  came  into  the  room — into  the  grand 
jury  room.  A.  Yes,  sir.  Q.  Was  it  before  that 
time?  A.  Yes,  sir.  Mr.  Brown:  We  object 
to  these  questions  trying  to  get  this  witness  to 
ten  something  he  doesn't  know.  The  Court: 
Objection  is  overruled.  Proceed.  Mr.  Brown : 
Note  our  exception.'  Which  testimony  was  ob- 
jected to  by  the  defendant  at  the  time  it  was 
offered,  upon  the  following  grounds,  to  wit: 
The  witness  had  testified  as  to  his  utter  lack  of 
knowledge  as  to  the  month  and  day  on  which 
the  alleged  sale  of  liquor  was  consummated. 
The  course  of  questioning  by  the  district  attor- 
ney was  calculated  to  refresh  the  mind  of  the 
witness,  If  possible,  without  any  reeoUectioo  of 
the  facts  in  the  mind  of  the  witness  upon  which 
to  base  any  hope  of  direct  knowledge  in  the 
memory  of  said  witness.  Also,  the  same  was 
calculated  to  strenirthen  the  witness  in  the 
minds  of  the  jury,  and  to  prejudice  tbem  against 
the  defendant" 

The  witness  had  testified  that  be  did  not 
remember  the  day  nor  month.  On  his  cross- 
examination  appellant  had  sought  to  show 
that  his  remembrance  of  the  occasion  of  the 
porcbase  was  vague,  and  witness  could  not, 
or  would  not,  fix  the  date.  It  Is  shown  he 
wa«  a  boy,  who  could  neither  read  nor  write, 
and  T«ry  illiterate.  To  bring  the  date  vrtth- 
In  the  period  of  limitation,  it  was  permissi- 
ble to  show  that  the  purchase  was  made 
some  time  during  this  year,  and  the  testi- 
mony was  not  subject  to  the  objections  made. 

[2]  In  the  motion  for  a  new  trial  appel- 
lant states  that: 

"This  defendant  has  found  new  evidence  in 
support  of  his  own  testimony,  and  new  evi- 
dence to  disjjTove  the  testimony  of  state's  wit- 
cess  Jim  Dillard,  all  of  which  he  is  willing  to 
verify  by  affidavit  of  said  witnesses,  and  would 
have  their  affidavits  attached  hereto,  but  for  the 
fact  that  he  has  not  had  the  time  nor  the  op-  i 


portnnity  to  obtain  the  same  by  reason  of  the 
fact  that  said  new  witnesses  Uve  at  such  a  dis- 
tance from  where  this  defendant  has  been  kept 
in  custody  since  the  trial  herein,  that  it  has 
been  impossible  for  him  to  secure  said  affida- 
vits." 

This  motion  Is  not  sworn  to  by  appellant, 
nor  any  other  person.  It  will  be  noticed  he 
does  not  give  the  name  of  the  witness  or 
witnesses,  nor  what  he  expects  to  prove  by 
the  witness  or  witnesses,  tinder  such  cir- 
cumstances, there  was  no  error  in  overruling 
this  ground  of  the  motion  for  a  new  trial. 
It  was  too  vague  and  indefinite. 

The  Judgment  Is  affirmed. 


Ex  parte  NEYLAND.    (No.  3828.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1015.) 

Bail  €=»52— Amount  or  Bah. —  Bxcessivi- 

HESS. 

The  Court  of  Criminal  AppeaLs  will  not 
set  aside  a  judgment  fixing  the  bail  of  a  person 
indicted  for  murder  at  $5,000,  where,  though 
he  produced  evidence  with  reference  to  his 
ability  to  give  baU,  putting  the  maximum  that 
he  could  give  at  $1,000,  it  does  not  appear 
that  he  has  attempted  to  give  bail  in  the  amount 
fixed  and  failed. 

[Ed.  Note.— For  other  cases,  see  Bail,  (3ent 
Dig.  §  208;   Dec.  Dig.  «S=»52.] 

Appeal  from  Criminal  District  Court,  Har- 
ris (Tounty;  C.  W.  Robinson,  Judge. 

Application  by  T.  L.  Neyland  for  admis- 
sion to  bail.  From  the  Judgment  fixing  the 
amount  of  ball,  he  appeals.    AflSrmed. 

Heidingsfelders,  of  Houston,  for  appellant 
C.  0.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Applicant  was  indicted  for 
murder.  The  facts  attending  the  homicide 
are  not  made  a  part  of  the  record,  and  In 
fact  the  record  shows  the  testimony  was  not 
introduced.  The  record  shows  the  Indict- 
ment, process,  and  return  of  the  sheriff  were 
introduced,  and  such  documentary  evidence 
as  pertained  to  the  cause  after  arrest.  The 
Judgment  of  the  court  refusing  ball  follows 
this.  Applicant  produced  evidence  with  refer- 
ence to  his  ability  to  give  ball,  putting  the 
maximum  that  he  could  give  at  $1,000.  There 
Is  no  evidence  showing  that  he  made  an  at- 
tempt to  give  this  amount  of  bond,  and  fail- 
ed. The  record  shows  that  upon  placing  the 
bond  at  $5,000  he  gave  notice  of  appeal.  As 
the  matter  stands,  we  are  of  opinion  that 
the  court  would  not  be  Justified  in  setting 
aside  this  order  of  the  court .  If  the  party 
bad  not  been  able  to  give  the  bond,  after 
making  due  and  appropriate  attempts,  we 
would  have  a  different  question  presented, 
but  this  Is  not  here  made  to  appear.  In  fact, 
it  rather  appears  that  he  made  no  attempt  by 
reason  of  the  fact  that,  upon  the  entering  of 
the  Judgment  placing  the  ball  at  $5,000,  he 
gave  notice  of  appeal.  We  suppose  the  the- 
ory of  this  app^  Is  that  $5,000,  under  the 
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drcumstances.  Is  too  large.  We  cannot,  In 
the  state  of  the  record,  so  hold.  It  may  be 
tbat  If,  after  due  efFort  is  made  to  give  ball 
in  the  amount  fixed,  he  falls,  the  trial  Judge 
should  look  into  the  matter  and,  If  thougbt 
advisable,  reduce  the  bail. 

As  the  record  is  presented,  the  Judgment 
will  be  affirmed. 


Bz  parte  HENGT.     (Na  8742.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 

1915.) 
Habeas  Corpus  «=»113  —  JuBisDicxioN— Rb- 

LEAss  Pending  Appeal. 

The  Court  of  Criminal  Appeals  has  no 
jurisdiction  of  an  appeal  from  the  judgment  in 
a  habeas  corpus  proceeding  remanding  the  pe- 
titioner to  custody,  where  be  is  admitted  to  bail 
pending  the  appeal 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor^ 
pus.  Cent  Dig.  U  102-115;   Dec.  Dig.  <8=»113.] 

Appeal  frcHn  Criminal  District  Court, 
Dallas  County;   W.  L.  Crawford,  Jr.,  Judge. 

Habeas  corpus  by  Louis  Hengy.  Prisoner 
remanded  to  custody,  and  he  appeals.  Cause 
dismissed. 

O.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
Steteu 

PRENDBRGAST,  P.  J.  Appellant  was  ar- 
rested on  a  proper  warrant  Issued  on  a  com- 
plaint against  him  from  the  corporation  court 
of  the  city  of  Dallas,  and  was  held  In  cus- 
tody by  the  chief  of  police  of  the  city  there- 
under. He  sued  out  before  one  of  the  dis- 
trict Judges  of  Dallas  a  writ  of  habeas'  corpus 
seeking  bis  discharge  from  said  arrest  and 
imprisonment.  The  Judge  heard  the  case  and 
all  the  evidence  and  remanded  him  to  the 
custody  of  the  officer  holding  him.  He  there- 
upon appealed  from  the  Judge's  order  to  this 
court  and  at  once  entered  Into  a  recognizance 
and  was  discharged  from  actual  custody  by 
virtue  thereof. 

Under  such  circumstances,  it  has  uniform- 
ly been  held  by  this  court  that  It  has  no 
Jurisdiction  to  hear  and  determine  any  snch 
cause.  The  giving  bond  or  recognizance  and 
discharge  thereunder  prevents  this  court 
from  acting  on  the  appeal.  Ex  parte  Snyder, 
39  Tex.  Cr.  B.  120,  44  S.  W.  1108 ;  Ex  parte 
Talbutt,  39  Tex.  Cr.  R.  12,  44  S.  W.  832 ;  Ex 
parte  Richie,  177  S.  W.  85;  Ex  parte  Har- 
vey, 177  8.  W.  1174,  and  cases  dted  In  these 
several  cases. 

This  cau£«  is  therefore  dismissed. 


LOCKBTT  v.  STATE.    (No.  8751.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1915.) 

HoKioiDE  €=»340— Appbai.  — Habhlebb  Er- 

B0E~lNSTBUCTI0N8. 

Where,  in  n  prosecution  for  homlciile,  the 
court  charged  on  self-defense  and  further  charg- 
ed on  manslaughter,  giving  the  general  defini- 
tion of  what  is  meant  by  'ninder  the  immediate 


influence  of  sudden  passion"  "and  adequate 
cause,"  and  stating  that  the  passion  cannot  be 
a  result  of  former  provocation,  that  the  act 
causing  the  death  must  be  caused  directly  by 
passion  from  provocation  then  given,  it  not 
being  enough  that  the  mind  is  merely  agitated 
by  passion  from  previous  or  other  provocation, 
and  that  the  jury  should  consider  the  mattera 
occurring  at  and  prior  to  the  homicide  in  deter- 
mining provocation,  with  a  further  charge  on 
murder  and  manslaughter,  submitting  the  pun- 
ishment, and  the  jury  assessed  the  lowest  pun- 
ishment for  manslaughter  against  the  defendant, 
the  charge  is  not  reversiUe  error  as  bein^  bo 
general  and  abstract  as  to  mislead  the  jury 
into  thinking  that  defendant  was  offering  some 
excuse  under  his  right  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  715-717,  TiO;  Dec.  Dig.  «=> 
340.] 

Appeal  from  District  Court,  Fayette  Coun- 
ty; Frank  S.  Roberts,  Judge. 

Sidney  Lockett  was  convicted  of  man- 
slaughter, and  appeala    Affirmed. 

Ii.  D.  Brown,  of  La  Grange,  for  appellant 
C.  C.  McDonald,  Aast  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Aptiellant  was  convicted 
of  manslaughter,  his  punishment  being  as- 
sessed at  two  years'  confinement  In  the  peni- 
tentiary. 

The  only  bill  of  exception  In  the  record 
complains  of  the  fact  that  Mr.  Sam  Shel- 
boume,  foreman  of  the  grand  Jury,  wag  not 
a  citizen  of  Fayette  county,  and  therefore  not 
a  competent  grand  Juror,  and,  being  Incompe- 
tent, he  was  a  person  not  entitled  to  be  in 
the  grand  Jury  room  at  the  time  the  Indict- 
ment was  found.  It  Is  unnecessary  to  dis- 
cuss that  question,  Inasmuch  as  the  facts 
show  that  Mr.  Shelboume  was  a  citizen  of 
Fayette  County  and  a  qualified  Juror.  ' 

Appellant  ffied  exceptions  to  the  charge  at 
the  time  It  was  given,  first,  because  the  court 
did  not  peremptorily  instruct  a  verdict  for 
the  defendant  It  Is  useless  to  discuss  tbat 
In  view  of  the  testimony.  We  are  of  opinion 
the  court  was  correct  In  not  so  Instructing 
the  Jury.  The  second  exception  to  the 
charge  Is  because  it  gives  general  and  ab- 
stract propositions  of  law  upon  the  subject  of 
manslaughter,  not  applicable  to  the  facts  and 
Issues,  and  by  the  giving  of  which  In  such 
general  and  abstract  form  the  Jury  were  mis- 
led and  confused  to  the  prejudice  of  the  de- 
fendant, and  caused  them  to  conclude  defend- 
ant was  offering  some  excuse  under  his  right 
of  self-defense.  The  charge  on  manslaugh- 
ter we  think  Is  not  subject  to  the  criticism. 
It  gives  the  general  definition  of  what  is 
meant  by  "under  the  Immediate  Influence  of 
sudden  passion"  and  "adequate  cause,"  and 
that  the  passion  Is  not  the  result  of  a  former 
provocation,  and  that  the  act  causing  death 
must  be  caused  directly  by  the  passion  aris- 
ing out  of  the  provocation  then  given,  and  it 
is  not  enough  that  the  mind  is  merely  agi- 
tated by  passion  arising  from  some  other  or 
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prerlons  provocation,  but,  In  determining  as 
to  the  provocation  at  the  time,  the  Jury 
should  consider  all  the  evidence  in  the  case, 
of  matters  occurring  at  the  time  of  the  dif- 
ficulty, and  all  matters  occurring  prior  there- 
ta  The  court  also  gave  the  definition  of 
"adequate  cause,"  etc.  The  court  cliarged  on 
murder,  submitting  the  punishment,  and  also 
on  manslaughter,  submitting  the  punishment. 
Take  the  charge  aa  a  whole, -it  seems  to  be 
sufficient  The  court  also  gave  a  Charge  on 
self-defense,  of  vrhich  there  Is  no  complaint. 
Inasmuch  as  the  defendant  received  the  low- 
est punishment  for  manslaughter,  and  that 
being  an  Issue  in  the  case  under  the  facts, 
we  are  of  opinion  there  Is  no  such  error,  even 
if  the  charge  was  not  as  full  and  specific  as 
it  might  have  been.  Where  the  charge  on 
manslaughter  may  be  deficient  1q  some  re- 
spects, and  the  Jury  award  the  lowest  pun- 
ishment, we  are  of  opinion  the  charge  would 
not  be  error  unless  It  interfered  vrith  defend- 
ant's rights  to  the  extent  of  cutting  off  or 
minimizing  his  theory  of  self-defense.  Had 
the  defendant  received  above  the  minimum 
punishment,  the  charge  would  have  been  crit- 
ically reviewed,  but,  as  before  stated,  man- 
slau^ter  being  in  the  case,  and  the  court 
having  fairly  presented  that  question,  and 
the  lowest  punishment  having  been  awarded, 
and  in  the  absence  of  the  fact  that  he  con- 
tended It  eliminated  his  self-defense  or .  in 
any  wise  minimized  it,  we  do  not  believe  it 
should  be  cause  for  reversal. 

The  other  matters  are  mainly  with  refer- 
ence to  the  sufllciency  of  the  evidence  to  sup- 
port the  conviction.  This  issue  was  sharply 
controverted.  The  state's  evidence  would 
make  a  case  fully  as  bigb  as  manslaughter. 
That  for  the  defendant  presented  the  issue 
of  self-defense.  It  Is  not  the  purpose  of  this 
opinion  to  review  the  testimony.  The  issues 
were  made,  and  the  jury  decided  them,  and 
there  is  evidence  which  Justifies  the  verdict. 
Under  this  view  of  the  record,  we  think  the 
Judgment  ought  to  be  affirmed ;  and  It  is  ac- 
cordingly so  ordered. 


ORNKLAS  et  al.  v.  STATB.     (No.  3703.) 

(Court  ot  (Mminal  Appeals  of  Texas.    Oct.  27, 

1915.) 
Ceimisai,  Law  ®=»1128—Appbal— Review— 
MonoN  FOB  Niw  Tbiai.— Consideration 

OF  ^FTIDAVIt. 

After  conviction  an  affidavit  of  a  Juror 
was  filed,  to  the  effect  that  after  retirement  of 
the  jury  one  of  the  jurors  mentioned  that  a 
defendant  did  not  testify  in  his  own  behalf  or 
in  that  of  the  other  defendant,  stating  that  bis 
failure  was  a  circumstance  tending  to  show  de- 
feftdantA'  guilt,  and  tiiat  the  fact  was  discussed 
by  different  meml>er8  of  the  jury  and  oonsldered 
by  them  in  rendering  the  verdict.  Such  afiida- 
vit  was  not  attached  to  or  made  a  portion  of  or 
an  exhibit  to  the  motion  for  new  trial,  which 
wag  overruled  on  the  same  day  that  the  motion 
was  sworn  to  and  filed.  Held,  that  the  judg- 
'  ment  must  be  affirmed,  as  such  affidavit  could 
not  be  considered,  since,  before  the  defendants 


could  take  advantage  of  It,  it  must  affirmative- 
ly appear  that  it  was  called  to  the  attention  of 
the  trial  court. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ig  2951-2853;  Dec.  Dig.  «=> 
1128.] 

Davidson,  }.,  dissenting. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  W.  D.  Howe,  Special  Judge. 

Gablno  Omelas  and  Alfonzo  Munoz  were 
convicted  of  burglary,  and  tbey  appeaL  Af- 
firmed. 

C.  C.  McDonald,  Asst.  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  J.  Appellants  were  convicted 
of  burglaiy,  their  punishment  being  assessed 
at  two  years'  confinement  in  the  penitentiary. 

The  record  is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  A  mo- 
tion for  new  tiial  was  filed  on  the  5th  day  of 
June,  alleging  that  the  verdict  was  not  sup- 
ported by  the  evidence,  and  was  contrary  to 
the  law  and  the  evidence  as  submitted  to  the 
Jury.  On  June  2l8t  an  amended  motion  for 
new  trial  was  filed.  It  is  unnecessary  to  no- 
tice the  first  ground.  The  second  ground  is 
as  follows: 

"Because  the  ^ury  after  they  had  received  the 
charfte  they  retired  to  their  room  to  consider 
their  verdict,  disctissed  the  fact  that  defendant 
Ornelas  never  testified  in  his  own  behalf,  and 
considered  that  as  a  circomstance  showing  the 
guilt  of  the  defendants  herein." 

On  the  same  day,  June  21st,. the  following 
aflSdavlt  was  filed: 

"Before  me  the  undersigned  anthority  this  day 
personally  appeared  Luther  Davenport,  who 
Sifter  being  by  me  duly  sworn  deposes  and  says 
that  he  was  a  juror  that  tried  Gabino  Omelas 
and  Alfonzo  Munoz,  and  that  after  the  jury  had 
retired  to  the  jury  room  to  consider  the  evidence 
in  said  cases  one  of  the  jurors  during  the  discus- 
sion of  the  evidence  mentioned  the  fftct  that  the 
defendant  Omelas  did  not  testify  in  said  case 
cither  in  his  own  behalf  or  in  the  behalf  of 
the  defendant  Munoz  and  that  his  failure  to  so 
testify  was  a  circumstance  which  tended  to 
show' the  guilt  of  the  defendants,  and  this  fact 
was  discussed  by  different  members  of  the  Jury 
and  was  considered  by  them  in  rendering  the 
verdict  herein.  .  _ 

"[Signed]    Luther   Davenport." 

This  was  properly  sworn  to  and  filed  on 
June  21st.  On  the  same  day,  June  2l8t,  the 
court  entered  this  Judgment: 

"On  this  day  came  on  to  be  heard  the  mo- 
tion of  the  defendants,  Gablno  Omelas  and  Al- 
fonzo Munoz,  to  set  aside  the  verdict  and  judg- 
ment and  grant  him  a  new  trial  of  this  cause, 
the  said  defendants  Gabino  Omelas  and  Alfonzo 
Munoz  being  present  in  court,  in  person,  and 
the  court  having  heard  said  motion  read,  and 
being  fully  advised  in  the  premises,  is  of  the 
opinion  that  tlie  same  should  be  overruled.  It 
is  therefore  ordered,"  etc. 

The  writer  is  of  the  opinion  that  this  Judg- 
ment should  be  reversed.  This  affidavit  is 
uncontroverted,  and  Is  the  only  thing  in  the 
record  bearing  on  the  question  of  the  dis- 
cussion by  the  jury  of  the  failure  of  de- 
fendant to  testify.  My  Brethren  are  of  the 
opinion  that  as  this  affidavit  was  not  re- 
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ferred  to  In  the  motion  for  new  trial,  or 
made  an  exhibit  to  it  explicitly,  therefore  It 
may  not  have  been  called  to  the  attention  of 
the  trial  judge,  and  that  before  appellant 
could  take  advantage  of  this  it  must  affirma- 
tively appear  in  some  way  that  It  was  call- 
ed to  the  attention  of  the  court,  and  In  this 
condition  of  the  record  they  hold  the  Judg- 
ment ought  to  be  affirmed.  In  view  of  their 
conclusion  about  the  matter,  the  Judgment 
will  be  affirmed,  but  the  writer  believes  that 
Inasmuch  as  it  Is  specifically  alleged  in  the 
motion  for  new  trial  that  the  Jury  discussed 
the  failure  of  Omelas  to  testify,  and  that 
the  affidavit  was  filed  the  same  day  as  was 
the  motion  for  new  trial,  and  the  court  on 
the  same  day  overruled  it,  this  Is  sufficient 
evidence  of  the  fact  that  It  was  called  to 
bis  attention,  and  that  he  was  aware  of  Its 
existence  as  part  of  the  motion  for  new 
trial.  There  Is  nothing  to  indicate  the  court 
did  not  know  It,  and  it  may  be  very  reason- 
ably presumed,  and  Is  in  my  judgment  a  just 
conclusion,  that,  if  this  affidavit  had  been 
filed  after  the  action  of  the  court  on  the 
motion  for  new  trial,  this  record  would  have 
shown  it  The  district  attorney  certainly 
would  not  have  let  anything  of  this  sort  pass 
him,  and  especially  as  the  court  did  not  ad- 
journ until  the  2Gth  of  June,  five  days  after 
the  overruling  of  the  motion  for  new  trial. 
But,  in  obedience  to  the  opinion  of  the 
majority,  the  order  will  be  entered  affirming 
the  Judgment 

HARPER,  J.  (concurring).  I  agree  to  the 
affirmance  because  the  motion  for  new  trial 
Is  sworn  to  by  no  person.  The  affidavit  re- 
ferred to  in  the  opinion  Is  not  attached  to 
nor  made  a  portion  of  nor  exhibit  to  the 
motion  for  new  trial,  but  bears  separate  and 
distinct  file  marks,  and  I  do  not  think  we  are 
authorized  to  consider  it  as  a  part  of  the  mo- 
tion. The  order  overruling  the  motion  evi- 
dences no  evidence  or  affidavit  was  Intro- 
duced on  the  hearing  of  the  motion. 


DORRTS  v.   STATE.     (No.  3738.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 
1015.) 

1.  Bail  €=><55  —  Cbiuinai.  Pboskcution — 
Form. 

An  appeal  from  a  conviction  in  n  criminal 
case  will  be  dismissed,  where  the  recoKnizance 
does  not  set  forth  the  puuiahment  assessed,  as 
required  by  the  statute. 

I  Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  S  285:    Dec.  Dig.  «=»65.] 

2.  Criminai,  Law  <S=3lOO&— Appeai>-Recobd 
—Statement  of  Facts— Approval  Beix)w— 
NECESsrry. 

Tlie   stntement   of   facts   on   appeal   in   a 

criniiDal  cnse  cannot  be  oonsiderea,  where  It 
fails  to  show  a  presentment  to  or  approval  by 
the  county  judpe. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  28G&-28S0;  Dec.  Dig.  <S=» 
1099.] 


3.  CBimnAi.  Law  €=»1097— Appbai>-Refu8- 
AL  TO  Chabqb— Statement  of  Facts— Ni- 

CBSSITT. 

Upon  appeal  in  a  criminal  caae^  the  action 
of  the  trial  court  In  refusing  to  give  speciil 
charges,  as  requested,  cannot  be  reviewed,  in 
the  absence  of  a  statement  of  factSw 

[Kd.  Note.— For  other  cases,  see  Oriminil 
Law,  Cent  Dig.  K  28»2,  2864,  2928,  2934, 
2ft3S,  2939,  2941,  2942,  2947;  Dec  Dig.  €=» 
1097.] 

Appeal  from  Fisher  County  Gonrt;  H  A 
Hopson,  Judge. 

John  Roe  Dorrls  was  ccmvlcted  of  wife 
desertion,  and  be  appeals.    Appeal  dismissed. 

X  D.  Barker,  of  Roby,  for  appellant  G. 
C.  McDonald,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
wife  desertion,  and  his  punishment  assessed 
at  a  fine  of  $200  and  imprisonment  in  the 
county  jail  for  a  period  of  sLx  months. 

[1]  The  Assistant  Attorney  General  moves 
to  dismiss  the  appeal  because  the  recogni- 
zance is  not  In  compliance  with  the  statute, 
and  this  motion  must  be  sustained.  May  t. 
State,  40  Tex.  Or.  U.  190  49  S.  W.  402;  John- 
son T.  State,  49  S.  W.  894. 

[2, 3]  But  If  the  recognizance  was  suffldent 
to  give  this  court  jurisdiction,  the  statement 
of  facts  does  not  show  to  have  been  present- 
ed to  nor  approved  by  the  county  judge,  and 
we  could  not  consider  the  paper  alleged  to 
be  a  statement  of  facts.  The  only  complaint 
In  the  motion  for  a  new  trial  relates  to  the 
failure  of  the  court  to  give  special  charges 
requested.  With  no  statement  of  facts  we 
can  consider.  It  would  be  Impossible  for  as 
to  determine  whether  or  not  they,  or  either 
of  them,  should  have  been  given. 

The  appeal  Is  dismissed. 


GRUBBS  T.  STATE.     (No.  3747.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1915.) 

Obiminal  Law  «s>1134— Appkait-Bills  or 

EXCEPTtON. 

The  only  grounds  in  a  motion  for  new  trial 
were  insufiiciency  of  the  evidence  and  improper 
argument  by  the  district  attorney.  The  motion 
was  not  sworn  to,  and  that  the  district  attor- 
ney used  such  languaj^e  was  verified  in  do  way. 
held,  that  as  the  only  bill  of  exceptions  in  the 
record  was  reserved  to  the  overruling  of  the 
motion  for  new  trial,  the  one  question  for  re- 
view was  the  alleged  Insufficiency  of  the  evi- 
dence. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2587,  2653,  2986-2998,  3056, 
3067-3071;   Dec.  Dig.  <»s»1134.] 

Appeal  from  Criminal  District  Conrt, 
Travis  County ;   A.  S.  BMsher,  Judge. 

John  Grubbs  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

<X  O.  Parker,  of  Austin,  for  appellant 
0.  C.  McDonald,  Asst.  Atty.  Oen.,  for  the 
State. 
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HARPER,  J.  Appellant  was  convicted  of 
assault  with  intent  to  commit  tbe  offense  of 
rape  on  a  girl  under  15  years  of  age,  and  his 
punishment  assessed  at  6  years'  confinement 
In  the  state  penitentiary. 

The  only  bill  of  exceptions  In  the  record 
la  reserved  to  the  action  of  the  court  in  over- 
ruling his  application  for  a  new  trial.  Con- 
sequently the  only  ground  of  the  motion  we 
can  review  is  the  one  alleging  the  Insuffl- 
dency  of  the  testimony  to  support  the  con- 
viction. The  only  other  ground  in  the  mo- 
tion alleges  that  the  district  attorney  used 
certain  language  in  his  closing  addresB'.  The 
motion  is  not  sworn  to,  and  that  the  district 
attorney  used  such  language  Is  verified  In  no 
way. 

We  have  carefully  read  the  evidence  ad- 
duced on  the  trial.  There  la  a  sharp  conflict 
in  the  testimony.  The  little  girl's  evidence, 
like  that  of  many  other  children.  Is  not  en- 
tirely satisfactory,  but  when  we  take  the 
evidence  of  the  other  witnesses  in  the  case,  we 
cannot  say  that  the  Jury  was  not  authorized 
to  believe  her  statement  that  the  appellant 
did  make  the  attempt.  An  officer  swears 
that  on  the  occasion  in  question  he  caught 
appellant  and  the  girl  In  a  house  occupied 
alone  by  him,  with  tbe  door  locked  and  a  pal- 
let on  the  floor.  We  do  not  deem  It  neces- 
sary to  recite  aU  the  evldenc& 

The  Judgment  Is  affirmed. 


McANINOH  V.  STATE.    (No.  3763.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1916.) 

1.  GRnnNAL  Law  «=>814— Counts  Chaboiro 
DirrEBENT  OwNEBSHip— Instructions. 

Where,  in  a  prosecution  for  cattle  theft  on 
two  counts,  the  first  alleging  ownership  of  the 
stolen  cow  in  the  husband,  and  tbe  second  count 
in  the  wife,  whom  the  evidence  showed  to  claim 
ownership,  both  having  testified  to  lock  of  their 
consent,  it  was  not  error  to  charge  on  the  ques- 
tion of  theft  of  a  cow  as  the  property  ox  the 
husband. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1821, 1833,  1839,  18G0,  1865, 
1883,  1890,  1924,  1979-1983,  1987;  Dec.  Dig. 
«=>814.] 

2.  Cbiminai.  Law  €=>775— Alibi  —  Instbuo- 

TION. 

A  charge  on  alibi  which  told  the  Jury  that, 
if  they  had  a  reasonable  doubt  as  to  the  pres- 
ence of  defendant  at  the  time  and  place  where 
the  offense  was  committed,  they  should  find  him 
not  guilty,  sufBciently  submitted  the  defense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  g|  1833-1837;  Dec.  Dig.  «=» 
775.] 

3.  Labcent  4=970— Cattle  Theft— Instbuc- 

TION— SumCIENCT. 

A  charge  in  a  prosecution  for  cattle  theft, 
in  which  the  defense  was  that  the  cow  was 
received  in  a  trade,  that  if  the  jury  believed 
that  defendant  received  the  cow  in  trade  or  sale, 
or  if  they  bad  a  reasonable  doubt  thereof,  they 
mast  acquit  was  nut  objectionable,  as  failing 
to  charge  when  a  theft  is  completed,  and  that 
defendant  must  be  acquitted  imless  he  partici- 
pated in  the  actual  taking  as  a  principal ;   since 


the  charge,  as  given,  directly  applied  the  law  to 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  |{  182,  183,  185,  186 ;  Dec.  Dig.  «=>70.] 

4.  Cbiminal  Law  €=»792— Cattle  Theft— 
Pbincipal  —  Accomplice  —  Instruction— 
Sufficienot. 

An  instruction  in  a  prosecution  for  cattle 
theft  that  all  persons  guilty  of  acting  together 
in  the  commission  of  an  oSense  are  principals, 
as  are  also  others  present  knowing  the  unlawful 
intent  who  aid  or  encourage  those  actually  en- 
gaged, that  the  ofiense  of  theft  is  complete  when 
the  alleged  thief  has  taken  actual  possession 
and  assumed  ownership  of  the  property,  and 
that  defendant  should  be  acquitted  unless  he 
had  some  connection  with  the  original  unlawful 
taking  of  the  cow,  was  snfiicient,  and  not  ob- 
jectionable for  a  failure  to  define  principals  or 
to  instruct  that  defendant  must  be  acquitted  if 
shown  by  the  evidence  to  be  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  1818-1820;  Dec.  Dig.  «==» 
792.] 

6.  Labcent  fi=»70— Cattle  Theft— Insttbuo- 

TION— S  UFFICIENCT. 

In  a  prosecution  for  cattle  theft  a  charge 
that,  if  defendant  bought  or  traded  for  tbe  cow, 
or  was  not  connected  with  the  original  taking, 
he  should  be  acquitted,  coupled  with  a  further 
charge  on  circumstantial  evidence,  was  not  ob- 
jectionable for  failure  to  charge  that  defendant 
should  not  be  convicted  if  he  was  a  receiver, 
and  not  the  thief,  since,  under  the  charge,  the 
jury  were  bound  to  find  defendant  not  guilty- if 
he  was  not  connected  with  the  original  taking, 
even  though  he  had  received  the  animal  with 
knowledge. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  {§  182,  183,  185,  186;  Dec.  Dig.  «=> 
70.] 

Appeal  from  District  (3ourt,  Milam  Coun- 
ty;   J.  C.  Scott,  Judge. 

George  McAninch  was  convicted  of  cattle 
theft,  and  he  appeals.    Affirmed. 

B.  A.  Camp,  of  Rockdale,  for  appellant 
C.  C.  McDonald,  Asat  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  cattle  theft;  his  punishment  being  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. 

[1]  Exception  was  reserved  to  the  court's 
charge  on  several  grounds.  The  first  was 
that  the  court  erred  in  charging  on  the  ques- 
tion of  theft  of  the  cow  as  the  property  of 
P.  B.  Hickson;  It  being  claimed  the  Cow 
did  not  belong  to  P.  B.  Hickson,  but  was 
the  property  of  Lula  Hickson,  the  wife  of 
P.  B.  Hickson.  The  Indictment  contains  two 
counts,  one  charging  the  cow  to  be  tbe  prop- 
erty of  Lula  Hickson,  and  the  other  charg- 
ing the  cow  to  be  the  property  of  P.  B.  Hick- 
son. They  both  testified  in  the  case,  and 
to  tbe  want  of  consent  on  their  part  There 
is  some  evidence  showing  that  Mrs.  Lula 
Hickson  claimed  the  cow,  and  we  suppose  it 
was  community  property,  though  there  is 
nothing  said  about  it  These  people  were 
husband  and  wife,  and  she  speaks  of  It  In 
the  nature  of  a  milk  cow — a  noted  cow  in 
the  neighborhood  where  It  was  stolen.    But 
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there  Is  no  merit  In  this  contention.  Both 
counts  were  submitted  to  the  Jury,  and  they 
found  appellant  guUty. 

[2]  The  second  exception  to  the  coart'8 
charge  Is  he  did  not  submit  the  issue  of 
alibi.  The  court's  charge  contains  a  stereo- 
typed charge  on  alibi,  and,  after  defining 
"alibi,"  instructed  them,  if  they  had  a  rea- 
sonable doubt  as  to  the  presence  of  the  de- 
fendant at  the  place  where  the  offense  was 
committed  at  the  time  of  the  commission 
thereof,  to  find  him  not  guilty. 

[3]  The  third  exception  Is  that  it  does  not 
charge  when  a  theft  Is  completed,  and  does 
not  charge  that  the  defendant  must  be  ac- 
quitted unless  he  participated  in  the  acts 
-constituting  the  theft  as  a  principal.  We 
do  not  believe  the  exception  is  well  taken. 
The  theory  of  the  state  was  that  appellant 
and  another  party  committed  the  theft  and 
drove  the  cow  from  Davllla  to  Cameron,  and 
there  was  some  evidence  showing  they  were 
seen  driving  this  cow  at  night.  Appellant 
sold  the  cow  at  Cameron,  and  had  the  check 
made  for  the  payment  of  the  cow  in  the 
name  of  one  W.  J.  Melear.  His  claim  was 
that  he  traded  for  the  cow  with'  Melear,  giv- 
ing him  a  little  mule  valued  at  $10  and  some 
money  for  the  cow,  and  sold  her  to  the  butch- 
er. When  the  butcher  went  to  make  out 
the  check,  appellant  had  it  made  out  in  fa- 
vor of  W.  J.  Melear,  and  himself  indorsed 
Melear's  name  on  the  back  of  It  when  he 
cashed  it  He  says  this  was  done  at  Melear's 
request  Now,  Oie  court  charged  the  Jury, 
in  this,  connection,  that  if  they  should  believe 
from  the  evidence  that  the  defendant  re- 
ceived the  cow  described  in  the  evidence  In 
trade  or  sale  from  one  W.  X  Melear,  or  any 
other  person,  they  will  find  the  defendant 
not  guilty,  or  tf  they  had  a  reasonable  doubt 
thereof,  they  will  acquit  the  defendant  This 
directly  applied  the  law  to  the  facts. 

[4]  Another  ground  is  that  the  court  did 
not  define  who  are  principals,  and  did  not 
Instruct  the  Jury  that,  if  defendant  is  shown 
by  the  evidence  to  be  an  accomplice,  be  must 
be  acquitted.  The  court  charged  on  cir- 
cumstantial evidence  in  the  main  charge,  and 
then  gave  this  charge  at  the  request  of  ap- 
pellant: 

"Yon  are  further  instructed  that  all  persons 
are  principals  who  are  guilty  of  acting  together 
in  the  commission  of  an  offense.  When  an  of- 
fense is  actually  committed  by  one  or  more  per- 


sona, but  others  are  present,  and,  knowing  the 
unlawful  intent,  aid  by  acts  or  encourage  bj 
words  or  gestures  those  actually  engaged  in  the 
commission  of  the  unlawful  act,  such  persons  ao 
aiding  or  encouraging  are  principal  oSendera, 
and  ma^  be  prosecuted  as  such.  And  in  thii 
connection  you  are  further  charged  that  the  of- 
fense of  theft  is  complete  when  the  alleged  tliief 
has  actually  taken  possession  of  and  assumed 
ownership  and  control  of  the  stolen  property, 
and  unless  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  Geo. 
McAninch,  had  some  connection  with  the  orig- 
inal unlawful  taking  of  the  cow,  if  the  cow 
was  unlawfully  taken,  yon  will  acquit  the  de- 
fendant." 

We  think  this  snfBciently  presented  the 
failure  of  the  court  to  so  charge,  if  sncli 
error  be  found  in  the  court's  charge  for  Its 
omission. 

[6]  Appellant  also  excepts  to  the  court's 
charge  for  failing  to  instruct  the  Jury  that 
defendant  should  not  be  convicted  If  he  was 
receiver,  and  nob  the  thief.  We  have  quoted 
a  sufficient  number  of  the  charges,  which,  we 
think,  presented  this  matter  fairly  to  the 
Jury,  so  they  could  not  have  made  an;  mis- 
take In  finding  on  this  particular  question. 
His  contention  was  that  he  did  not  steal 
the  cow,  but  that  he  received  it  from  Me- 
lear. The  court  Instructed  the  Jury  directly, 
if  that  was  true,  to  acquit  and  gave  a  charge 
on  circumstantial  evidence,  and  also  upon 
the  law  of  principals,  which  instructed  the 
Jury  that,  tf  appellant  was  not  connected 
with  the  original  taking,  he  could  not  be 
guilty  of  theft  This  omission,  if  it  be  so 
treated,  was  not  calculated  to  Injure  the 
rights  of  the  accused  in  the  face  of  the 
charges  given.  It  would  make  no  difference 
whether  appellant  received  It  or  not;  it  he 
was  not  connected  vrith  the  original  takisft 
he  should  be  acquitted,  and  the  Jury  were  so 
instructed,  and  this  whether  he  received  It 
innocently  or  fraudulently.  If  the  Jury  be- 
lieved he  received  the  animal  from  Melear, 
as  he  says  he  did,  and  as  was  his  conten- 
tion, they  would  not  have  convicted  him. 
They  could  have  taken  this  view  of  it,  bat 
they  did  not  and  there  is  evidence  to  sap- 
port  the  finding  that  he  was  the  original 
taker.  The  issues  were,  we  think,  fairly 
submitted  to  the  Jury  on  the  different  ques- 
tions. There  is  no  bill  of  exceptions  in  the 
record,  and  these  are  the  matters  we  have 
thought  necessary  to  mention  in  deciding  the 
case. 

The  Judgment  is  affirmed. 
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FERST  NAT.  BANK  OF  GRANT  OITX  T. 
KORN.    (No.  11705.) 

(Kansas  City  Coart  of  Appeals.    MissonrL 
Nov.  1,  1916.) 

1.  Appeal  aitd  Ebbob  4=3l93— Obounds  tob 
Review — Objection  to  Petition. 

Unless  a  petition  is  so  defective  as  to  wholly 
fail  to  state  anv  cause  of  action,  and,  on  that 
account,  is  wholly  insufficient  to  support  a  judg- 
ment, an  objection  that  it  does  not  state  a  cause 
of  action  first  made  in  the  appellate  court  can- 
not be  considered. 

(E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SJ  1226-1238, 1240 ;  Dec.  Dig. 
<8=193.] 

2.  B11.US  AND  NoTKS  iS=»410—BviDBNCJi— Cer- 
tificate OF  Pbotest— Statutes. 

Under  Rev.  St.  1908,  f  6329,  making  a 
certificate  of  protest  prima  facie  evidence,  if 
filed  15  days  before  trial,  a  certificate  of  protest 
filed  at  the  beginning  of  suit  in  a  justice's  court, 
but  not  verified  until  the  day  of  trial  therein, 
was  sufficient,  where  the  cause  on  appeal  to  the 
circuit  court  was  tried  de  novo  seven  months 
later. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  ff  1120-1128;    Dec.  Dig.  <S=»410.] 

3.  B1LI.S  and  Notes  <©=»414— Pbotbst— Nbces- 
bitt. 

Under  Rev.  St.  1909,  S  10125,  providing 
that  protest  must  be  made  on  the  day  of  dis- 
honor, unless  delay  is  excused,  it  was  not  neces- 
sary that  the  drawer  of  a  check,  who  had  noti- 
fied the  bank  on  which  it  was  drawn  not  to 
pay  it,  be  notified  of  its  protest;  since  the 
bank  was  merely  his  agent  in  withbeUUng  pay- 
ment. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |S  1142.  1148-1155 ;  Dec.  Dig.  «=> 
414.] 

4.  Evidence   «=>423— Parol   Evioenok— In- 

DOBSEltENT  01*  CHECK. 

Under  Rev.  St.  1909,  S  10033,  providing 
that  one  placing  his  signature  upon  an  instru- 
ment otherwise  than  as  maker,  drawer,  or  ac- 
ceptor, is  an  indorser,  unless  he  clearly  indicates 
his  intention  to  be  bound  in  some  other  capacity, 
the  legal  eifect  of  a  blank  indorsement  cannot  be 
changed  or  varied  by  evidence  from  another 
source,  as  the  statute  fixes  the  legal  effect  of 
the  instrument  and  excludes  parol  evidence. 

[Ed.  Note — For  other  coses,  see  Evidence, 
Cent  Dig.  iS  1957-1965;   Dec  Dig.  «=423.] 

6.  BiLLd  AND  Notes  «=>400— Presentation 

roB  Patuent— Due  Diligence. 

Where  plaintiff  bank,  located  in  Missouri, 
received  a  check  on  a  bank  in  Iowa,  and  pre- 
sented it  through  the  ordinary  channels  of  busi- 
ness, and  protested  it  when  payment  was  re- 
fused, there  was  no  failure  of  due  diligence. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  1067 ;  Dec.  Dig.  <S=400.] 

6.  Bills  and  Notes  <&=>537— Question  fob 
JuKT— Diligence  in  Presentation. 

Whether  a  given  state  of  facts  constitntes 
due  diligence  in  the  presentation  of  a  check  to 
the  drawee  bank  is  a  question  of  law  for  the 
court 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1862-1893;  Dec  Dig.  «=> 
637.] 

7.  Bills  and  Notes  <S=»421— Notice  of  Pro- 
test— Mailino^dfficiency. 

Where  a  notice  of  a  check's  dishonor  was 
put  in  a  post  office  to  go  by  the  proper  post, 
It  was  immaterial  to  the  rights  of  the  holder 
whether  it  ever  reached  the  drawer  or  not,  as  all 
the  law  requires  is  the  sending  of  due  notice , 


in  proper  time,  which  is  met  by  putting  it  Into 
the  proper  post  office  properly  directed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig,  $}  1173, 1178-1187 ;  Dec  Dig. 
<8=>421.] 

Appeal  from  CHrcuit  Court,  Worth  County ; 
Wm.  C.  ElU8<Hi,  Judg& 
"Not  to  be  ofBclally  published." 
Action  by  the  First  National  Bank  of  Grant 
Olty   against   C.   A.   Kom.     Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

O.  B.  Hudson,  of  Grant  City,  for  appel- 
lant John  Ewlng  and  Kelso  &  Kelso,  all  of 
Grant  City,  for  respondent. 

TRIMBLE,  J.  Appellant,  having  a  check 
drawn  by  Seasholtz  &  Scheller  on  the  Keller- 
ton  State  Bank  of  Kellerton,  Iowa,  indorsed 
and  delivered  It  to  the  respondent  bank,  and 
received  from  It  the  proceeds  thereof.  On 
presentation  to  the  Iowa  bank  payment  was 
refused,  and  the  check  was  protested  and  re- 
turned to  respondent  Appellant  declining  to 
refund  the  money  he  had  obtained,  respond- 
ent brought  this  suit  on  appellant's  Indorse- 
ment to  recover  the  amount  of  said  check, 
with  Interest  and  protest  fees.  The  case  orig- 
inated in  a  justice  court,  and,  after  trial 
there,  was  appealed  to  the .  circuit  court, 
where  it  was  tried  anew,  resulting  in  a  judg- 
ment for  the  bank,  and  the  other  party  has 
appealed. 

Respondent  has  a  motion  to  dismiss  the  ai>- 
peal  because  of  the  alleged  failure  of  appel- 
lant to  properly  arrange  and  present  the  rec- 
ord herein.  The  chief  ground  of  this  mo- 
tion Is  that  appellant  has  not  distinguished 
between  matters  to  be  shown  by  the  record 
and  matters  which  can  only  appear  in  the  bill 
of  exceptions.  We  are  of  the  opinion,  how- 
ever, that  while  the  appellant's  abstract  is 
not  in  the  nsual  stereotyped  form,  but  is 
somewhat  inartistic,  and  not  as  clear  as  it 
might  be,  yet  nevertheless  it  Is  not  so  open 
to  the  objections  made  against  it  as  to  jus- 
tify us  in  refusing  to  consider  the  case  on 
its  merits.  The  motion  is  therefore  over- 
ruled. 

[1]  Appellant  says  the  petition  or  state- 
ment on  which  the  case  Is  based  does  not 
state  a  cause  of  action.  No  attack  was  made 
on  the  pleading  In  any  way  either  before 
judgment  or  In  the  motion  for  new  trial.  Un- 
less the  petition  is  so  defective  as  to  wholly 
fail  to  state  any  cause  of  action  at  all,  and, 
on  that  account,  is  wholly  InsufiScient  to  sup- 
port a  Judgment,  said  objection,  made  for  the 
first  time  in  the  api)eUate  court,  cannot  be 
regarded.  The  petition  Is  not  so  defective  as 
this.  The  alleged  defects  it  Is  said  to  con- 
tain are  not  such  as  cause  the  petition  to 
state  no  cause  of  action  whatever,  but,  if 
they  exist  at  all,  merely  show  that  a  good 
cause  of  action  exists,  but  that  It  has  been 
stated  imperfectly  in  some  respects. 

The  chief  grounds  of  appellant's  complaint 
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lelate  to  the  admlasiblllty  and  sufficiency  of 
the  notary's  certificate  ot  protest. 

(I]  With  regard  to  the  first  objection  there- 
to, it  seems  that  the  certificate  of  protest  at- 
tached to  the  note  and  originally  filed  with  the 
Justice  at  the  time  of  the  institution  of  the 
suit,  to  wit,  May  29, 1913,  was  not  verified  by 
his  affidavit,  as  required  by  section  6329,  R. 
S.  Mo.  1909.  The  case  went  to  trial  in  the 
justice  court  on  July  5,  1913,  and  on  that 
day,  before  trial,  respondent  filed  another 
certificate  of  protest,  which  was  duly  veri- 
fied. Inasmuch  as  section  6329  makes  the 
oertlflcate  prima  facie  evidence  provided  It 
Is  filed  in  the  cause  15  days  before  the  trial 
thereof,  appellant  takes  the  position  that  It 
was  not  admissible  In  evidence  on  the  trial  of 
the  case  in  the  circuit  court  This  trial  did 
not  occur  till  February  19,  1914.  The  cer- 
tificate, therefore,  was  filed  more  than  7 
months  before  the  trial  In  question  here. 
The  trial  In  the  circuit  court  on  appeal  from 
a  Justice  is  de  novo.  The  Issues  are  inves- 
tigated and  determined  as  if  that  were  the 
first  time  they  were  ever  presented,  and  as  If 
the  trial  In  the  Justice  court  had  never  been. 
The  object  of  the  statute  in  requiring  the  cer- 
tificate to  be  on  file  15  days  is  to  give  the  op- 
posite party  that  much  time  In  which  to  ob- 
tain evidence  to  overthrow  the  prima  facie 
case  presented  by  the  certificate.  The  trial 
in  the  Justice  court  was  wholly  supplanted 
by  the  trial  in  the  circuit  court,  so  that  only 
the  last  trial  is  the  one  in  which  the  oppor- 
tunity of  the  parties  to  present  evidence  is 
finally  closed.  Consequently,  appellant  had 
at  that  trial  vastly  more  time  than  the  stat- 
ute allowed  him  in  which  to  refute  the  prima 
fade  case  made  by  the  certificate.  We  think 
the  object  of  the  statute  was  fully  met,  and 
that  the  certificate  was  not  Inadmissible  on 
that  account 

Turning  now  to  the  objections  made  to  the 
sufficiency  of  the  certificate.  It  is  urged  that 
the  certificate  should  be  annexed  to  the 
check.  There  is  nothing  in  the  record  to 
show  that  It  was  not  Both  certificates  re- 
fer to  the  "annexed  check."  Besides,  section 
10123,  B.  S.  Mo.  1909,  says  it  must  be  annex- 
ed to  the  bin,  "or  contain  a  copy  thereof," 
and  the  verified  certificate  contained  such 
copy. 

Other  objections  are  made  to  the  sufficien- 
cy of  the  certificate.  We  have  examined 
them  all,  and  find  they  are  without  merit 

[3]  Section  10125,  R.  S.  Mo.  1909,  does 
provide  that  "protest  must  be  made  on  the 
day  of  its  dishonor,  unless  delay  is  excused." 
But  the  protest  shows  that  the  check  was 
dishonored  on  March  17,  1913,  and  protested 
on  same  day.  There  is  no  showing  to  the 
contrary.  The  drawer  of  the  check  notified 
the  Iowa  bank  on  which  it  was  drawn  not 
to  pay  the  check,  for  the  reason  that  a  horse 
for  which  the  check  was  given  had  been 
misrepresented  to  the  drawer  by  the  payee. 
Under  these  drcumstanees  there  was  no  ne- 
cessity for  notifying  the  maker  of  the  check ; 


since  he  had  ordered  the  drawee  bank  not 
to  pay  it,  and  said  bank  was  merely  the 
drawer's  agent  in  paying  or  wlttabolding  pay- 
ment on  the  check. 

[4]  Appellant  tried  to  show  that  at  the 
time  he  Indorsed  the  check  to  respondent 
there  was  an  agreement  that  he  should  not 
become  liable  as  an  indorser,  and  it  is  urged 
that  the  court  should  have  submitted  to  the 
Jury  the  question  of  such  an  agreement  or 
understan,dlng.  The  evidence  of  appellant, 
however,  does  not  disclose  any  such  oral 
agreement,  even  if  It  could  be  allowed  to  pre- 
vail against  his  indorsement,  which  was  in 
blank,  and  therefore  contained  nothing  limit- 
ing his  liabUity.  SecUon  63  of  the  Negotiable 
Instruments  Act  (now  section  10033,  B.  S. 
Mo.  1900),  says: 

"A  person  placing  his  signature  npon  an  in- 
strument otherwise  than  as  maker,  drawer  or 
acceptor  is  deemed  to  be  an  indorser,  unless  be 
clearly  indicates  by  appropriate  words  his  inten- 
tion to  be  bound  in  some  other  capacity." 

It  Is  held  that  this  is  a  statutory  com- 
mand that  the  legal  effect  of  a  blank  indorse- 
ment caimot  be  changed  or  varied  by  evidence 
from  another  source.  Porter  v.  Moles,  151 
Iowa,  279,  131  N.  W.  23;  Neosho  MUllng  Co. 
V.  Farmers',  etc.,  Co.,  130  La.  949,  68  South. 
825;  Deahy  v.  CJhoquet,  28  R.  I.  338,  67  AtL 
421,  14  Ia  R.  A.  (N.  S.)  847;  Baumeister  v. 
Hunts,  63  Fla.  340,  42  South.  886;  Bock- 
fleld  V.  First  Nat  Bank,  77  Ohio  St  311, 
83  N.  B.  392,  14  L.  R.  A.  (N.  S.)  842;  First 
National  Bank  v.  Bickel,  143  Ky.  754,  137 
S.  W.  790.  This  last-named  case,  at  page 
757  of  143  Ky.,  at  page  791  of  137  S.  W., 
says: 

"The  purpose  of  the  statute  is  to  exclude  parol 
evidence,  and  to  make  the  written  instrument 
control  the  rights  of  the  parties.  The  statute 
fixing  the  legal  effect  of  the  Instrument  parol 
evidence  may  not  be  received  to  give  it  a  differ- 
ent effect" 

The  case  of  Mudd  ▼.  Bank,  176  Mo.  App. 
308,  162  S.  W.  314,  does  not  conflict  with  this. 
In  that  case  the  effect  of  section  10033  was 
not  noticed  or  discussed,  but  the  real  ques- 
tion therein  was  not  in  regard  to  the  terms 
of  the  indorsement,  nor  as  to  how  those  terms 
should  be  proved,  but  of  authority  to  make 
any  Indorsement  at  all. 

[(]  It  Is  also  urged  that  the  court  should 
have  sobmltted  to  the  jury  the  question 
whether  or  not  the  check  was  presented  to 
the  Iowa  bank  within  a  reasonable  time,  and 
whether  notice  Of  dishonor  was  given  to  ap- 
pellant No  such  objection  was  made,  or 
Issue  raised,  at  the  triaL  So  far  as  the  rec- 
ord shows,  there  was  no  evidence  of  delay. 
Respondent  was  located  in  Missouri;  the 
bank  on  which  the  check  was  drawn  was 
somewhere  in  Iowa.  The  check  went  through 
the  ordinary  channels  of  business  to  the 
Iowa  bank,  and  was  duly  presented  and  pK^ 
tested  when  payment  was  refused. 

[I]  Whether  or  not  a  given  state  of  fiicta 
constitute  due  diligence  Is  a  question  of  law 
to  be  determined  by  the  court    Sanderson's 
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Adm'r  ▼.  Relnstadler,  SI  Mo.  483;  LlnvlUe 
T.  Welch,  29  Mo.  203;  Vogel  ▼.  Starr,  132 
Mo.  App.  430,- 112  S.  W.  27. 

There  are  other  obJectionB  made  to  the 
steps  taken  dnrlng  the  coarse  of  the  trial. 
We  hare  examined  them  carefully,  and  find 
tbat  ther  are  not  sufficient  to  Justify  us  In 
disturbing  the  Judgment.  The  admissions 
and  f&cts  stated  in  appellant's  own  evidence 
show  that  respondent  was  entitled  to  recover 
provided  the  (dieck  was  duly  presented  and 
protested.  The  certificate  of  protest,  which 
we  have  held  was  sufficient  and  admissible, 
established  the  case  on  that  point,  and  there 
was  no  contiadiction  thereof  by  the  defend- 
ant 

[7]  The  fact  that  the  latter  claims  he  never 
received  from  the  notary  notice  of  the  check's 
dishonor  does  not  affect  the  question  of  hla 
Uabillty. 

If  a  notice  Is  put  In  the  post  oiGce  to  go  by 
the  proper  post,  it  is  not  important  to  the  rights 
o£  the  holder  whether  the  notice  ever  reaches 
the  partjr  entitled  to  it  or  not.  All  that  the 
law  requires  of  him  is  to  send  due  notice  in 
proper  time,  and  he  has  discharged  his  whole 
duty  when  be  puts  it  into  the  proper  post  office, 
in  due  time,  directed  in  a  proper  manner.' 
Renshaw  v.  Triplett,  23  Mo.  213,  loc.  cit.  220. 

The  Judgment  is  manifestly  for  the  right 
party,  and  it  is  accordingly  affirmed.  All 
concur. 


INTBRNATIONAL  TEXT-BOOK  00.  t. 

SCHWICKRATH.     (No.  11451.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  1,  1916.) 

CoNTBACTS  9s»319— FAirma  to  Pebtoru  — 

BnxcT. 

Where  plaintiff  correspondence  school  agreed 
to  furnish  defendant  a  course  of  instruc- 
tion in  electrical  engineering  by  correspondence, 
induding  instruction  papers,  examination  ques- 
tiona,  drawing  plates,  and  corrected  work,  plain- 
tiff, thereafter  failing  to  furnish  any  instruc- 
tion papers,  could  not  recover  the  amount  de- 
fendant had  agreed  to  pay  for  the  course, 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1468,  1476,  1477,  1479,  1493- 
1507;  Dec.  Kg.  «=»819.] 

Appeal  from  Circuit  Court,  Jadcs(Mi  Coun- 
ty; A  O.  Southern,  Judge. 
"Not  to  be  officially  pubUshed." 
Actlcm  by  the  International  Text-Book 
Company  against  Andrew  Schwlckrath. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Stubenrauch  &  Hartz,  of  Kansas  City,  for 
appellant.  Metcalf,  Brady  &  Sherman,  of 
Kansas  City,  for  respondent 

ELLISON,  P.  J.  This  action  Is  based  on 
a  written  contract  whereby  for  ?109.eo  plain- 
tiff was  to  furnish  defendant  with  a  scholar- 
ship in  the  International  Correspondence 
Schools  entitling  him  to  a  course  of  "instruc- 
tion in  E.  A  D.  complete  electrical  engineer- 
ing," the  instruction  being  given  by  corre- 


spondence. Including  instruction  papers,  ex- 
amination questions,  drawing  plates,  and  cor- 
rected work.  The  contract  provided  that 
these  should  be  sent  to  him  through  the 
malls.  Defendant  paid  $10  In  cash,  and  was 
to  pay  plaintiff  the  balance  in  monthly  in- 
stallments of  |5  each.  The  case  was  tried 
without  a  Jury,  and  the  court  found  for  de- 
fendant; that  result  being  reached  by  the 
court's  finding  that  plaintiff  had  failed  to 
comply  with  its  contract  The  evidence  ful- 
ly sustains  this  conclusion  of  the  court  The 
court  declared  th^  law  to  be  •  that  as  plain- 
tiff had  not  furnished  defendant  any  instruc- 
tion papers,  plaintiff  should  have  performed 
the  conditions  precedent  and  concurrent  of 
the  contract  on  its  part  before  it  would  be 
entitled  to  recover. 

Plaintiff  has  discussed,  at  some  length,  the 
difference  and  distinction  between  depend- 
ent. Independent  and  concurrent  covenants, 
but  we  have  not  been  Impressed  with  the  ap- 
plication of  the  argument  or  the  authorities 
cited.  The  case  could  scarcely  be  more  sim- 
ple. Plaintiff  agreed  to  do  certain  things, 
for  which  it  was  to  be  paid  certain  sums. 
There  was  evidence  tending  to  support  the 
court's  finding,  and  that  Is  the  end  of  the 
matter. 

The  Judgment,  being  manifestly  for  the 
right  party,  is  affirmed.    AU  concur. 


STATE  ex  reL  WILLIAMS  ▼.  STIPP  et  ai 

(No.  11774.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  1, 191S.) 

1.  PLEA^Dina  «=»34,  408  —  InsxnTioiBNCT  of 
PKTmoN — FxrLtJBB  TO  Object. 

While  an  objection  to  the  petition  on  the 
ground  that  no  cause  of  action  is  stated  may 
be  taken  at  any  time,  yet,  when  a  defendant 
fails  to  object,  every  intendment  which  can 
reasonably  be  drawn  will  be  indulged  m  favor 
of  its  snfficiency. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Die.  «{  5%,  66-74,  1862-1366;  Dec.  Dig. 
^=>34,  408.] 

2.  Pleading  €=».S4  —  Failuiub  to  Object  — 
jsdfficibhct  of  petition. 

In  an  action  on  an  attachment  bond,  the 
petition  alleged  the  institution  of  the  attach- 
ment suit,  the  execution  of  the  bond,  that  its 
conditions  were  not  performed,  in  that  there  had 
been  a  failure  to  prosecute  the  action,  and  a 
failure  to  pay  plaintiff  all  damages  and  costs 
that  had  accrued  to  him  by  reason  of  the 
attachment,  that  on  account  of  the  wrongful  at- 
tachment plaintiff  had  been  damaged  and  lost 
time  in  making  necessary  preparations  for  the 
defense  and  in  the  defense  of  the  attachment, 
that  he  bad  been  damaged  by  way  of  traveling 
expenses,  hotel  bills,  and  livery  bills  necessarily 
incurred  in  and  about  the  defense  of  the  at- 
tachment, and  that  be  had  become  liable  for 
necessary  attorney's  fees  incurred  in  and  about 
the  defense  of  the  attachment.  Held  that, 
where  the  petition  was  not  objected  to  by  de- 
murrer or  otherwise,  it  sufficiently  alleged  that 
plaintiffs  property  was  attached;  since,  while 
the  word  "attachment"  was  doubtless  used  in 
some  cases  as  describing  the  character  of  the 
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jtction,  In  othen  it  was  intended  to  mean  the 
levy  or  execution  of  the  writ. 

r£M.    Note.— For   other   cases,   see   Pleading, 
Cent  DUr.  U  5%,  66-74;   Dec.  Dig.  «=>34.] 
S.  Gabnibhmxnt  «=>248  —  .Wkonofcl,  Gab- 

NiBHi[ENi>— Insufficient  Rxtdrn. 

That  a  constable's  return  certifying  that 
he  had  levied  a  writ  of  attachment  br  summon- 
ing as  garnishee  the  cashier  of  a  bank  in  which 
the  attachment  debtor  had  a  deposit  was  so  far 
defective  as  not  to  show  a  valid  garnishment 
-did  not  conclude  the  attachment  debtor  on  the 
question  of  damages  from  the  attachment. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  f  470;    Dec.  Dig.  <S=>248.1 

Appeal  from  Clrcalt  Court,  Bate*  Oonnty ; 
O.  A.  CalTlrd,  Judge. 

"Not  to  be  ofQclally  publlsbed." 

Action  by  the  State,  on  relation  of  S.  S. 
WllUama,  against  C.  H.  Stipp  and  others. 
From  an  order  granting  a  new  trial,  defeud- 
antB  appeal.    Affirmed. 

SHvers  &  SUvers,  of  Kansas  CU7,  for  ap- 
pellants. Smith  &  Chastaln,  of  Butler,  and 
McGilvray,  Woodbury  &  Woodbury,  of  Kan- 
sas City,  for  respondent 


ELLISON,  P.  J.  PlaintUTs  action,  begun 
In  the  circuit  court  of  Bates  county.  Is  on 
an  attachment  bond  given  in  an  action  be- 
gun before  a  Justice  of  the  peace  of  that 
county.  The  trial  court  peremptorily  in- 
structed the  Jniy  that  plaintiff  could  not  re- 
cover. Afterwards  that  court  granted  a  new 
trial,  and  defendants  appealed. 

[1, 1]  The  grounds  upon  which  the  peremp- 
tory instruction  for  defendants  was  given 
were  that  there  was  neither  pleading  nor 
proof  that  plaintiff's  property  bad  been  at- 
tached, and  that  therefore  there  were  no 
facts  stated  constituting  a  cause  of  action, 
as  well  as  a  failure  of  proof.  The  petition 
was  not  objected  to  by  demurrer  or  other- 
wise. While  It  Is  true  that  an  objection 
based  on  the  ground  that  no  cause  of  ac- 
tion Is  stated  may  be  taken  at  any  time,  yet, 
when  a  defendant  falls  to  object,  every 
Intendment  which  can  reasonably  be  drawn 
wUl  be  indulged  in  favor  of  its  sufficiency. 
Tbomasson  v.  Insurance  CO.,  217  Mo.  497, 110 
S.  W.  1092;  Lycett  v.  Wolff,  45  Mo.  App. 
493.  The  present  petition  Is  faulty,  but  we 
think  It  may  be  reasonably  inferred  from  the 
allegntlons  therein  that  plaintiff's  property 
was  attached.  It  alleges  the  institution  of 
an  attachment  suit,  the  execution  of  a  bond 
describing  it  and  Its  conditions,  and  that 
these  conditions  were  not  performed,  specify- 
ing in  what  particulars.  These  particulars 
were  charged  to  be  a  failure  to  prosecute 
the  action  "and  have  failed  to  pay  to  the  re- 
lator all  damages  and  costs  that  have  ac- 
crued to  him  by  reason  of  .said  attachment" 
Continuing,  It  was  charged  that: 

"On  account  of  the  wrongful  attachment  afore- 
said [plaintiflH  has  been  damaged ;    be  has  lost 

days'  time,  of  value  of  dollars  per 

.day  in  making  necessary   prq)aration  for  de- 


fense and  in  the  defense  of  said  attadiment: 
that  he  has  also  been  damaged  in  the  sum  of 
dollars  by  way  of  traveling  expenses,  ho- 
tel bills,  and  livery  bills  necessa'nly  Ucnrred  in 
and  about  the  defense  of  said  attachment  and 
that  he  has  become  liable  to  and  has  paid,  aD<l 
become  obligated  to  pay,  the  sum  of dol- 
lars for  necessary  attorney's  fees  incurred  in 
and  about  the  defense  against  said  attachment- 
amounting  in  the  aggregate  to  the  sum  of  |350, 
which  remains  wholly  impaid." 

The  word  "attachment,"  as  used  in  the 
petition,  doubtless  in  some  connections  wag 
used  as  describing  the  character  of  the  ac- 
tion, while  in  others-  it  Is  intended  to  mean 
a  levy  or  execution  of  the  writ  of  attach- 
ment 

[3]  There  was  evidenoe  tending  to  show 
an  attachment  of  plalntUTs  money  in  bank 
by  garnishment  The  constable's  return  cer- 
tifies that  he  levied  the  writ  by  summoning 
C.  C.  White  (the  cashier)  as  garnishee,  and 
requiring  him  to  appear  and  answer  Inter- 
rogatories. It  seems  that  this  retnm  was 
so  far  defective  as  not  to  show  a  valid  gar- 
nishment of  the  money,  but,  manifestly,  that 
fact  ought  not  to  conclude  plaintiff  on  the 
question  of  damages.  State  ex  reL  v.  Mc- 
Cullough,  85  Mo.  App.  68. 

We  think  the  order  granting  a  new  trial 
was  proper.  It  may  be  well  for  plaintiff  to 
obviate  present  objections  by  filing  an  amend- 
ed petition  and  by  making  his  proof  Euf- 
fidenUy  definite  to  make  clear  Just  what  was 
done  under  the  writ 

Affirmed.     All  concur. 


NATIONAL  NOVELTY  IMPORT  CO.  v. 
DIEKMAN.     (No.  11694.) 

(Kansas  City  Court  of  Appeals.    MisRonrL 

Nov.  1,  1916.) 

Appbal  AHn   Ekbob  iS=»501  —  Motion  fob 

New  Trial  —  Exceptions  —  Failuke  10 

"rAKE— Effect. 

Where  the  bill  of  exceptions,  as  reproduced 
in  the  abstract  on  appeal,  fails  to  show  an  ex- 
ception to  the  overruling  of  the  motion  for  a 
new  trial,  no  errors  are  presented  for  consider- 
ation, except  such  as  appear  on  the  face  of  the 
record  proper,  since  the  saving  of  an  exception 
to  the  overruling  of  the  motion  for  a  new  trial 
is  a  necessary  condition  to  the  review  of  matters 
of  exception. 

[Ed.  Note.— For  other  caises,  see  Appeal  and 
Error,  Cent  Dig.  {{  2300-2305;  Dea  Dig.  «=» 
501.] 

Appeal  from  Circuit  Court,  Macon  County ; 
Nat  M.  Shelton,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  National  Novelty  Import 
Company  against  Simon  Dlekman.  From  a 
Judgment  for  the  defendant,  plaintiff  appeals. 
Affirmed. 

Joseph  Park,  of  La  Plata,  for  appeUant 
Dan  K.  Hughes  and  John  EU  Hughes,  both  of 
Macon,  for  respondent 

JOHNSON,  J.    This  Is  an  action  tor  the 

purchase  price  of  certain  merchandise  platai- 
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tiff  alleges  it  sold  and  delivered  to  defend- 
ant. The  jury  returned  a  verdict  for  de- 
fendant, and  the  cause  is  here  on  the  appeal 
■of  plaintiff. 

The  only  errors  alleged  and  pressed  upon 
oar  attention  by  coonsel  for  plaintiff  relate 
to  matters  of  exception,  and  we  find  the  ab- 
stract of  record  In  such  condition  as  to  pre- 
clude us  from  reviewing  them.  There  is  no 
proper  separation  of  record  proper  and  bill 
-of  exceptions  in  the  abstract,  and  no  recital 
•of  an  exception  to  the  order  overruling  the 
motion  for  a  new  trlaL  The  saving  of  an  ex- 
ception to  the  overruling  of  the  motion  for 
a  new  trial  Is  a  necessary  condition  to  the 
review  on  appeal  of  matters  of  exception,  and 
the  failure  of  the  bUl  of  exceptions,  as  repro- 
duced In  the  abstract,  to  show  such  excep- 
tion, precludes  the  consideration  of  any  er- 
rors, except  those  appearing  on  the  face  of 
the  record  proper.  No  suciv  errors  are  as- 
signed or  appear  In  the  record,  and  there  is 
nothing  for  us  to  review.  Reed  v.  Moss,  268 
Mo.  172,  167  S.  W.  523 ;  Recar  v.  Recar,  171 
Mo.  App.  632,  154  S.  W.  423 ;  Relmer  v.  Ce- 
ment Co.,  177  Mo.  App.  198,  164  S.  W.  181 ; 
Hays  V.  I\>OS,  223  Mo.  loc.  cit.  423,  122  S. 
W.  1038;  Ferguson  v.  Baker,  187  Mo.  App. 
619,  173  S.  W.  41. 

The  Judgment  is  afDrmed.    All  concur. 


HAKDESTY  v.  ATCHISON,  T.  &  S.  F.  BY. 

CO.     (No.  11632.) 

(Kansas  City  Court  of  Appeals.    Missoari.    Oct 

4,  1915.) 

1.  Gabbixbs  «=>20o— Carbiaqe  or  Livx  Stock 
— Initiation  of  Oabbieb's  Dutt. 

The  duty  of  a  carrier  Of  live  stodi  begins 
when  the  stock  is  delivered  into  its  receiving 
pens  for  Bhipment. 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent.  Big.  Si  918,  920,  923 ;  Dec.  Dig.  «=»206.] 

2.  CABBIBB8.«E3215-0ABBIAaE  OP  LdVE  STOOX 

— DuTT  or  Cabbies  as  to  Receiving  Fens. 
It  was  the  duty  of  a  carrier  of  Uve  stock  to 
keep  its  receiving  pens  in  reasonably  safe  con- 
dition to  bold  cattle  offered  for  shipment  until 
they  could  be  loaded,  considering  the  ordinary 
conditioQs  attending  cattle  in  such  situation  and 
their  ordinary  habits  and  propensities. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.   Dig.  $  923;    Dec.  Dig.  <3=a216.] 

3.  Cabbibbs  «=»230— Cabriaqe  or  taw  Stock 
— Action  fob  Injvbt — QuBsnon  fob  Jubt. 

In  an  action  for  damage  to  a  shipment  of 
cattle  from  their  escape  from  defendant  rail- 
road's receiving  pens,  issues  of  whether  the  cat- 
tle were  normal,  or  wild  and  unruly,  and  whether 
the  pens  were  not  reasonably  secure,  held  for  the 
jury  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  961,  962;   Dec  Dig.  <S=»230.] 

4.  Pabtnebship  $=s199  —  Action  —  Pasties 
Plaintift. 

Where,  in  an  action  for  damage  to  cattle 
from  their  escape  from  defendant  railroad's  re- 
ceiving pens,  plaintiff  sued  both  for  injuries  to 
animals  owned  by  him  individually  and  those 
owned  by  him  in  partnership  with  another,  fail- 
ing to  show  that  his  partner  had  assigned  to  him 
Ua  interest  in  the  cattle,  only  showing  that  be 


himself  had  agreed  to  go  ahead  and  sue  for  the 
whole  damage  to  the  whole  shipment,  he  could 
not  maintain  his  action  for  damage  to  the  part- 
nership live  stock,  since  there  was  no  showing 
of  his  partner's  intention  to  transfer  his  in- 
terest in  the  cattle  or  his  interest  in  the  claim 
for  damages  to  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  362-368;   Dec.  Dig.  <S=>199.] 

5.  Pabtnerbbip  <S=3l99  —  Action  —  Pabtibs 

Plaintiff. 

No  formal  assignment  by  a  partner  of  his 
interest  in  partnership  property  is  necessary  to 
enable  another  partner  to  sue  alone  for  injury 
thereto.  Any  action  showing  an  intent  to  trans- 
fer the  interest  to  the  suing  partner  is  sufficient. 

[ISd.  Note. — For  other  cases,  see  Partnersliip, 
Cent.  Dig.  §§  862-368;   Dec.  Dig.  <&=>199.] 

Appeal  from  Circuit  Court,  Jackson  CSoun- 
ty ;   O.  A  liucas,  Judge. 

"Not  to  be  otflclally  published." 

Action  by  J.  E.  Hardesty  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company. 
Judgment  for  plaintiff,  who  appeals  from  an 
order  granting  defendant  a  new  trial  as  to 
the  second  count  of  the  complaint,  while  de- 
fendant appeals  from  the  overruling  of  Ita 
motion  for  new  trial  as  to  the  first  count. 
Judgment  aCHrmed  as  to  both  counts. 

Thomas  R.  Morrow,  Geo.  J.  Mersereau,  and 
John  H.  Lathrop,  all  of  Kansas  City,  for  ap- 
pellant. J.  Walter  Farrar  and  Bw  Y.  Blum, 
both  of  Kansas  City,  for  respondent. 

TRIMBLE,  J.  Plaintiff,  having  an  ar- 
rangement with  defendant's  station  agent  for 
the  shipment  of  a  drove  of  cattle,  placed 
them  In  defendant's  stockyards  late  Monday 
night,  preparatory  to  loading  them  early 
Tuesday  morning.  During  the  night,  and 
while  waiting  for  the  cars,  the  stockyard's 
fence  was  broken  down  and  the  cattle  es- 
caped, involving  expense  to  recover  them  and 
causing  loss  by  reason  of  shrinkage  and  poor 
appearance  for  the  market  Tbls  suit  is  for 
the  resulting  damage,  and  is  based  upon  de- 
fendant's failure  to  maintain  adequate  and 
anltable  pens  in  which  to  hold  cattle  prepara- 
tory to  shipment  over  defendant's  road. 

The  petition  is  In  two  counts.  The  cattle 
consisted  of  84  bead  belonging  to  plaintiff 
individually  and  ViO  head  belonging  to  Bur- 
ton Sc  Hardesty,  a  partnership  of  which  plain- 
titr  was  a  member.  The  first  count  covered 
the  Individual  cattle,  and  the  second  count 
covered  the  partnership  cattle.  A  trial  re- 
sulted in  a  verdict  In  plalntUf's  favor  for 
$825  on  the  first  count  and  $350  on  the  sec- 
ond, A  new  trial  was  granted  as  to  the 
second  count,  on  the  ground  that  the  cause 
of  action  thereon  was  not  shown  to  be  in 
plaintiff ;  but,  as  to  the  first  count,  the  mo- 
tion for  new  trial  was  overruled.  Where- 
upon both  sides  appealed,  plaintiff  from  the 
order  granting  defendant  a  new  trial  as  to 
the  second  count  and  defendant  on  account 
of  the  overruling  the  motion  as  to  the  first 
count  We  will  dispose  of  defendant's  ap- 
peal first 
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[IMt  is  Insisted  that  a  demurrer  to  both 
counts  should  have  been  sustained,  and  the 
case  taken  from  the  jury.  Defendant  does 
not  deny  that  Its  duty  Is  to  maintain  rea- 
sonably secure  facilities  for  holding  cattle 
preparatoi?  to  loading  them  for  shipment, 
and  that  it  Invites  patrons  of  its  road  to  use 
those  facilities  for  that  purpose,  nor  that, 
in  this  case,  its  duty  to  plaintiff  began  as 
soon  as  the  cattle  were  delivered  In  the  pens. 
Nor  does  it  deny  that  it  is  liable  if  said  pens 
were  not  reasonably  safe  and  secure,  and  the 
cattle  escaped  by  reason  thereof.  Its  con- 
tention is  that  there  is  no  evidence  to  show 
that  the  yards  were  not  reasonably  secure, 
and  that,  upon  the  evidence  submitted,  it  is 
more  likely  the  cattle  escaped  because  of 
their  wild  nature  and  vicious  propensities 
than  that  they  escaped  on  account  of  the  in- 
security of  the  pens  under  ordinary  drcnm- 
Btances,  or,  at  least,  that  the  evidence  leaves 
It  to  c(H>jecture  whether  the  escape  was  from 
the  one  cause  or  the  other.  It  is  also  con- 
tended that,  since  the  evidence  shows  it 
erected  sound  and  suitable  fences,  that  con- 
dition is  presumed  to  continue,  and  defendant 
is  not  liable  unless  knowledge  of  a  defec- 
tive condition  Is  brought  home  to  defendant, 
or  unless  It  is  shown  that  a  defective  condi- 
tion had  existed  for  such  length  of  time  as 
that  knowledge  thereof  must  be  presumed, 
neither  of  which,  according  to  defendant's 
view,  was  shown  in  this  case. 

In  Mason  t.  Missouri  Pacific  R.  Co.,  25 
Mo.  App.  473,  it  was  held  that  the  liabUity 
of  the  company  begins  at  the  time  the  cattle 
are  delivered  in  the  pens  preliminary  to  their 
carriage,  and  that  the  carrier  is  in  duty 
bound  to  keep  the  pens  in  a  reasonably  safe 
and  secure  condition.  This  rule  has  been 
adhered  to  ever  since.  McGuUough  v.  Wa- 
bash Western  Ry.  Co.,  84  Mo.  App.  23; 
Cooke  V.  Kansas  City,  etc.,  R.  Co.,  57  Mo. 
App.  471,  loc.  dt.  478;  Tracy  v.  Chicago 
&  Alton  R.  Co.,  80  Mo,  App.  889,  loa  dt.  392. 
The  duty  of  the  carrier  begins  when  the 
stock  Is  delivered  Into  the  pens.  Covington 
Stockyards  Co.  v.  Keith,  139  U.  S.  128,  11 
Sup.  Ct  469,  35  U  Ed.  78.  The  same  rule 
applies  to  pens  as  to  cars.  Lackland  v.  Chi- 
cago &  Alton  R.  Co.,  101  Mo.  App.  420,  74  S. 
W.  505 ;  Prultt  V.  Hannibal  &  St  Joseph  R. 
Co.,  62  Mo.  627. 

[2,  3]  We  are  convinced  the  court  did  right 
in  sending  the  case  to  the  jury.  The  pur- 
pose of  the  pens  was  to  hold  the  cattle  un- 
til they  could  be  loaded,  and  it  was  the  duty 
of  defendant  to  keep  the  stockyards  in  a 
reasonably  safe  condition  for  that  purpose, 
taking  into  consideration  the  ordinary  condi- 
tions attending  cattle  in  that  situation  and 
their  ordinary  habits  and  propensities.  We 
need  not  go  into  the  question  whether  or  not 
the  defendant  was  bound  to  keep  its  stock- 
yards so  that  cattle,  however  wild  and  un- 
ruly, could  not  get  out,  no  matter  how  un- 
usual their  eDCorta.    There  was  substantial 


evidence  that  these  cattle  were  neither  wild 
nor  unruly.  There  was  no  trouble  in  getting 
them  into  the  yards,  although  it  was  daric 
when  they  put  them  In.  As  one  witness 
said,  who  seems  to  have  had  great  experi- 
ence with  all  sorts  of  cattle:  "They  did  not 
appear  to  be  a  wild  bunch  of  cattle." 

There  was  also  evidence  from  which  the 
Jury  could  find  that  the  yard  foice  was  not 
reasonably  secure  for  the  purpose  of  holding 
cattle  under  ordinary  conditions.  According 
to  evidence  introduced  by  plaintiff,  some  of 
the  posts  were  broken  off  and  others  were 
pushed  over.  Those  that  were  broken  were 
"well  rotted";  that  is,  the  outer  ring  or 
white  of  the  post  was  rotten,  leaving  a  small 
core  or  heart  in  the  center.  According  to 
this  testimony,  also,  most  of  the  posts  of  the 
'fences  to  the  other  stockyards  along  defend- 
ant's line — indeed,  practically  all  of  them— 
were  six-inch  posts,  while  these  that  were 
broken  were  four-inch  posts. 

Without  holding  that  it  is  necessary  to 
show  knowledge  of  a  defective  condition  on 
the  part  of  the  defendant,  or  that  the  con- 
dition must  have  existed  for  a  time  long 
enough  to  have  enabled  defendant  to  have 
discovered  It,  we  may  go  so  far  as  to  place 
the  matter  even  upon  the  plane  defendant 
insists  upon,  since  there  was  evidence  that 
just  outside  the  fence,  where  the  break  oc- 
curred, an  old  roadway  had  worn  the  ground 
down  to  a  level  lower  than  the  ground  of 
the  stockyards,  and  the  rains  had  washed 
the  dirt  away  from  the  outside  of  the  posts. 
The  soil  was  a  loose  loam.  This  would  sof- 
flciently  show  that  the  yards  were  not  rea- 
sonably secure,  and  also  that  it  must  bare 
existed  for  some  time,  since  such  conditions 
would  not  arise  suddenly. 

It  is  true  no  one  can  tell  whether  the  cat- 
tle got  to  fighting  or  milling  around  and 
broke  the  fence.  But  cattle  under  ordinary 
conditions  will  sometimes  fight,  and  fre- 
quently will  get  to  milling  around;  and 
defendant's  duty  is  to  provide  a  yard  that 
will  hold  cattle  under  ordinary  conditions. 
We  think  there  was  ample  evidence  from 
which  the  Jury  could  find  that  the  yard  was 
not  reasonably  secure  for  the  purpose  for 
whidi  it  was  Intended.  Defendant's  con- 
tention that  a  demurrer  to  the  evidence 
should  have  been  sustained  is  therefore  dis- 
allowed. 

[4,  (]  The  trial  court  granted  defendant  a 
new  trial  as  to  the  second  count,  for  the 
reason  that  plaintiff  failed  to  show  an  as- 
signment of  the  cause  of  action  from  the 
partnership  to  him,  or  from  Burton,  his 
partner,  to  him.  We  think  the  court  did 
right  in  this  also.  There  is  no  testimony  in 
the  record  that  there  was  ever  any  assign- 
ment of  the  cause  of  action  to  plaintiff.  In 
testifying  coucemlng  the  cattle,  plaintiff 
spoke  of  the  84  head  as  belonging  to  him  and 
the  120  head  as  still  belonging  to  the  part- 
nership, consisting  of  Umself  and  Burton. 

Google 


Digitized  by ' 


>8' 


Mo.) 


WOODS  V.  MISSOUBI  PAC.  BT.  CO. 


727 


His  testiinony  farther  on  shows  that  the  tiUe 
to  the  partnership  cattle  still  remained  In 
the  partnership ;  he  having  merely  a  half  In- 
terest In  them.  In  speaking  of  the  present 
ownership  of  the  cattle,  plaintiff  said  he  In- 
dlTldnally  owned  a  portion  and  a  half  inter- 
est In  the  others,  but  that  It  had  been  agreed 
that  he  should  bring  the  suit  for  the  whole 
damage.  In  other  words,  there  had  been 
no  transfer  ot  any  Interest  In  the  cattle  or 
the  claim,  either  orally  or  otherwise,  but 
he  had  agreed  to  go  ahead  and  sue  for  the 
whole  thing.  We  admit  the  rule  that  no 
formal  asslgnmoit  is  necessary,  and  that 
any  act  showing  an  Intent  to  transfer  a  per- 
son's Interest  is  sufficient  Smith  y.  Ster- 
rltt,  24  Mo.  202;  Sangulnett  v.  Webster, 
153  Mo.  343,  loc.  dt  370,  54  S.  W.  563.  But 
we  have  searched  the  record  In  yaln  to  find 
any  proof  of  any  Intention  on  the  part  of 
Burton  to  transfer  his  Interest  in  the  cattle 
embraced  in  the  second  count,  or  his  Interest 
in  this  claim  for  damages.  So  far  as  the 
erldenoe  shows,  each  partner  now  owns  bis 
interest  therein,  but  one  of  them  merely  told 
the  other  to  include  the  partnership  claim  In 
the  suit  for  the  Individual  claim.  If  this  be 
true,  the  second  count  is  not  prosecuted  in 
the  name  of  the  real  party  in  Interest  It 
may  be,  if  the  facts  had  been  fully  devel- 
oped, and  if  the  plaintiff  had  stated  Just 
what  was  done,  the  evidence  would  have 
shown  an  assignment  of  the  cause  of  action. 
But  as  the  record  now  is  no  assignment 
seems  to  have  been  made.  For  this  reason, 
we  are  of  the  (pinion  the  court  did  right  in 
granting  a  new  trial  as  to  the  second  count. 
The  judgment  of  the  lower  court  Is  there- 
fore aflSrmed  as  to  both  counts.    All  concur. 


WOODS  V.  MISSOURI  PAC.  EX.  00. 
(No.  11683.) 

(Kansas  City  Court  of  Appeals.     Missoori. 

July  2,  1915.    Rehearing  Denied 

Oct  4,  1915.) 

1.  Negligenci:  ®=s>29— Ddtt  to  Use  Cabb. 

Though  the  failure  of  a  railroad  company 
to  keep  the  gate  of  a  stock  pen  in  reasonably 
safe  repair  was  neeligeoce,  it  was  not  actionable 
negligence  unless  the  company  owed  to  the  par- 
ticular person  injured  thereby  the  duty  to  keep 
its  stock  pen  and  premises  reasonably  safe. 

[Ed.  Note. — For  other  cases,  see  'Negligence, 
Cent  Dig.  i  41 ;   Dec  Dig.  <S=929.] 

2.  Nbouoenoc  €=»32— iRJinuxs  to  Invitbk. 

Where  a  railroad  company  maintained 
stockyards  and  pens  for  the  purpose  of  receiv- 
ing live  stock  intended  for  shipment  and  a  ship- 
per who  had  arranged  to  ship  live  stock  pur- 
chased Uve  stock  from  plaintiff  and  contracted 
with  plaintiff  to  deliver  the  stock  in  the  stock- 
yards, and  expressly  directed  plaintiff  to  put  the 
stock  in  a  particular  pen,  plaintiff  in  endeavor- 
ing to  open  the  gate  of  such  pen  was  not  a  tres- 
passer nor  a  mere  licensee,  but  an  invitee  to 
whom  the  railroad  company  owed  the  duty  of 
observing  ordinary  care,  as  he  was  not  on  its 
premises  solely  on  his  own  business  nor  merely 
for  Us  own  pleasure,  curiosity,  or  benefit,  and 
the  company  in  maintaining  the  stockyards  in- 


vited not  only  shippers,  but  all  whom  they  might 
have  deliver  stock  for  them,  to  enter  the  stock- 
yards for  the  purpose  of  making  shipments. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  !|  42-44;   Dec  Dig.  <S=»32.] 

3.  Judgment   ®=9570  —  Conciatsiveness  — i 

"Judgment  or  Nonsuit." 

Under  Rev.  St  1909,  i  1900,  providing  that 
if  an  action  shall  have  been  commenced,  and 
plaintiff  suffers  a  nonsuit,  he  may  commence  a 
new  action  within  a  certain  time,  where  a  de- 
murrer to  plaintiff's  evidence  was  sustained, 
whereupon  plaintiff  took  an  involuntary  nonsuit 
with  leave  to  move  to  set  it  aside,  and  such  mo- 
tion was  overruled  and  the  trial  court's  action 
approved  on  appeal,  the  judgment  did  not  bar  a 
new  action  in  which  the  testimony  lacking  in 
the  first  case  was  supplied,  as  a  "judgment  of 
nonsuit"  is  a  complete  determination  of  the 
suit,  but  not  an  adjudication  of  the  merits  of 
the  controversy. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  »  1028-1034,  1036-1040,  1042- 
1045, 1165;  Dec.  Dig.  «»=>570.] 

Appeal  from  Circuit  Court,  Bates  County; 
C.  A  Calvlrd,  Judge. 
"Not  to  be  officially  published." 
Action  by  W.  A  Woods  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  T.  Ralley,  of  JefCerson  City,  and  Scott 
ft  Bowker,  of  Nevada,  Mo.,  for  appellant 
Silvers  &  Silvers,  of  Kansas  City,  Mo.,  and 
Silvers  &  Dawson,  of  Butler,  for  respondent. 


TRIMBLE,  J.  Plaintiff,  In  attempting  to 
open  a  gate  leading  iuto  one  of  the  pens  In 
defendant's  stockyards  at  Its  shipping  station 
of  Foster,  Mo.,  was  seriously  and  painfully 
injured  by  the  gate  falling  upon  him.  He 
brought  this  suit  for  damages.  The  petition 
charged  that  defendant  bad  allowed  the  gate- 
post to  remain  In  a  rotten  condition,  whereby 
the  top  hinge  became  loose,  rendering  the 
gate  dangerous  and  unsafe,  which  defend- 
ant knew,  or  of  which  it  could  have  known 
by  the  exercise  of  ordinary  care,  and  which 
gate  defendant  was  In  duty  bound  to  keep 
in  reasonably  safe  repair.  A  trial  resulted 
in  a  verdict  and  Judgment  for  plaintiff,  and 
defendant  has  appealed. 

The  record  discloses  substantial  evidence 
from  which  the  Jury  could  find  that  on  ac- 
count of  the  decayed  condition  of  the  gate- 
post at  the  place  where  the  top  hinge  bad 
been  fastened,  the  same  had  become  loose 
and  the  gate  was  liable  to  fall  over  upon 
any  one  who  attempted  to  open  it  without 
knowledge  of  its  defect ;  that  the  gate,  when 
closed,  was  In  proper  position  and  gave  no 
indication  of  Its  Insecurity;  that  the  loose 
hinge  was  on  the  Inside  of  the  pen  and  plain- 
tiff approached  the  gate  from  the  outside, 
and  hence  the  condition  of  the  hinge  was  not 
observable  to  him  and  he  had  no  knowledge 
of  the  defect ;  that  this  condition  was  known 
to  defendant  for  a  sufficient  length  of  time  to 
have  enabled  it,  In  the  exercise  of  ordinary 
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care  and  reasonable  d!£q>atch,  to  have  reiwlr- 
ed  the  gate  long  before  the  Injury  oecnrred. 
Consequently  neglect  on  the  part  of  defend- 
ant was  shown,  and  there  Is  no  room  for 
holding,  as  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence. 

[1]  It  is  Insisted,  however,  that  plaintlft 
sustained  no  relation  whatever  to  defendant, 
save,  perhaps,  that  of  a  mere  licensee,  and 
hence  defendant  owed  no  duty  to  plaintiff  to 
keep  Its  shipping  premises  and  facilities  in 
repair,  but  only  the  duty  to  refrain  from 
wantonly  Injuring  him.  The  evidence  and 
the  verdict  unquestionably  show  that  defend- 
ant omitted  to  keep  the  gate  In  reasonably 
safe  repair.  While  this  was  negligent,  yet 
It  would  not,  in  this  case,  constitute  action- 
able negligence  unless  defendant  owed  to 
this  particular  plaintiff  the  duty  of  keeping 
Its  stock  pen  and  premises  reasonably  safe. 
The  question  whether  or  not  defeudant  owed 
this  duty  to  plaintiff  depends  upon  whether 
the  "circumstances  Justly  demand"  that  de- 
fendant observe  care  for  plaintiff's  safety. 

[2]  As  disclosed  by  the  record  and  found 
by  the  verdict,  those  circumstances  were 
these:  Defendant  maintained  the  stockyards 
and  pens  therein  for  the  purpose  of  receiv- 
ing live  stock  intended  for  shipment  over  its 
road.  A  Mr.  Smith,  who  was  engaged  in  buy- 
ing up  cattle  and  hogs  and  shipping  them 
over  said  road,  had  arranged  for  a  car  to 
ship  some  live  stock  from  Foster  to  Kansas 
City.  A  part  of  the  live  stock  intended  for 
this  shipment  had  been  purchased  by  him  of 
the  plaintiff,  and  plaintiff  was  to  deliver  said 
stock  In  the  stockyards,  from  whence  Smith 
was  Intending  to  ship  it  It  was  in  opening 
the  gate  into  the  stock  pen  for  the  purpose  of 
making  this  delivery  that  the  plaintiff  was 
injured.  The  stock  thus  delivered  by  plain- 
tiff was  received  therein  by  Smith  and  was 
actually  shipped  out  that  day  over  defend- 
ant's road  pursuant  to  the  arrangement  made 
with  the  agent  for  the  car  as  hereinbefore 
stated.  Smith,  the  shipper,  was  there  on 
the  ground  to  receive  the  stock  In  the  pens 
and  to  attend  to  the  immediate  shipment 
thereof  over  defendant's  line.  Plaintiff  was 
expressly  directed  by  Smith  to  put  the  stock 
in  the  particular  pen  the  gate  to  which 
plaintiff  was  endeavoring  to  open  when  he 
got  hurt  From  this  it  can  be  readily  seen 
that  plaintiff  was  not  on  defendant's  prem- 
ises solely  on  his  own  business,  or  merely 
for  his  own  pleasure,  curiosity,  or  benefit 
The  placing  of  the  stock  in  the  pen  was  a 
matter  in  which  all  three  of  them,  plaintiff, 
Smith,  and  the  defendant,  had  an  interest 
The  facilities  of  the  yards  were  extended  to 
Smith  as  a  shipper,  and  he  was  invited  and 
expected  to  use  them.  In  order  for  him  to 
ship  over  defendant's  road,  be  must  have 
the  stock  in  the  defendant's  shipping  pen. 
Instead  of  driving  the  stock  there  himself, 
he  stipulated  with  the  one  from  whom  he 
purchased  that  he  should  do  that  for  him. 
Q^e  dellTwy  of  the  stock  in  the  jpena  was  a 


necessary  preliminary  to  defendant's  bnst- 
ness  as  a  carrier  thereof  and  of  its  dertvlng 
profit  therefrom.  In  maintaining  the  stock- 
yards, defendant  Impliedly  invited  Smith, 
the  shipper,  and  all  whom  he  might  succeed 
In  getting  to  do  such  preliminaries  for  him, 
to  enter  said  stockyarAs  for  the  purpose  of 
such  shipments.  Plaintiff  was  not  a  ties- 
passer,  nor  did  be  enter  the  stockyards  pure- 
ly and  solely  for  his  own  interest,  profit,  or 
pleasura  There  was  an  Interest  or  ad- 
vantage accruing  to  Smith,  plaintiff,  and  tbe 
railroad  in  the  stock  being  placed  In  the 
pen.  And  this  fact  of  common  Interest  or 
advantage  is  what  distinguishes  plaintiff's 
position,  making  it  that  of  an  invitee  rather 
than  a  mere  licensee.  Bennett  v.  Railroad 
Co.,  102  U.  S.  577,  loc.  cit.  584,  585,  26  U 
Bd.  235 ;  Archer  v.  Union  Pacific  K.  Co.,  110 
Mo.  App.  349,  loc.  cit  353,  85  S.  W.  034.  The 
stockyards  were  maintained  for  the  benefit 
of  defendant's  carrying  business,  and  plain- 
tiff's coming  there  was  connected  with  that 
business,  and  that  made  him  an  invitee.  29 
Cyc.  455;  Phillips  v.  Library  Co.,  55  N.  J. 
Law,  307,  27  Atl.  478,  loc.  dt  480 ;  Plummer 
Y.  DUl,  156  Mass.  420,  31  N.  U  128,  32  Am. 
St  Rep.  463;  Parker  t.  Portland  Pub.  Co., 
69  Me.  173,  loc.  cit  176,  31  Am.  Rep.  262; 
Bennett  v.  Railroad  Oo..  102  U.  S.  577,  26 
U  Ed.  235;  Carr  v.  Mo.  Pac.  R,  Co.,  195  Mo. 
214,  loc.  cit  225,  92  S.  W.  874 ;  Woods  v. 
Missouri  Pac.  R.  Co.,  148  Mo.  App.  607,  loa 
cit  510,  130  S.  W.  1123. 

It  plaintiff  was  an  invitee,  then  the  de- 
fendant owed  him  the  duty  to  observe  ordi- 
nary care  that  he  does  not  receive  injnry. 
Glaser  v.  Rothschild,  221  Mo.  180,  120  S.  W. 
1,  22  L.  R.  A.  (N.  S.)  1045,  17  Ann.  Cas.  676; 
O'Donnell  v.  Patton,  117  Mo.  13,  22  S.  W. 
903;  Welch  ▼.  McAllister,  15  Mo.  App.  492; 
Archer  ▼.  Union  Padflc  R.  Co.,  supra ;  Brock 
v.  St  Louis  Transit  Co.,  107  Mo.  App.  109, 
loc.  dt  116,  81  S.  W.  219.  Plaintiff,  in  put- 
ting the  stock  in  the  pen,  was  performing  a 
part  of  his  contract  with  Smith,  it  is  true; 
but  he  was  also  doiug  more.  He  was  per- 
forming one  of  the  things  necessary  to  be 
done  in  carrying  out  Smith's  contract  with 
the  railroad,  one  of  the  necessary  prelimina- 
ries to  the  defendant's  business  of  carriage, 
and  he  was  making  that  use  of  defendant's 
premises  for  which  they  were  built  and  main- 
tained, and  clearly  there  was  an  implied  in- 
vitation to  bim  to  use  the  stockyards  for 
that  purpose.  To  say  that,  merely  because 
plaintiff  himself  was  not  intending  to  ship. 
he  was  a  bare  licensee  and  not  an  invitee, 
is  to  place  a  far  too  narrow  limitation  upon 
the  rights  of  those  who,  at  the  direction  of 
the  shipper,  assist  him  In  using  the  yards 
for  a  purpose  beneficial  to  the  defendant 

[3]  A  former  action  for  the  same  Injury 
was  Instituted  by  plaintiff  prior  to  the  bring- 
ing of  this  suit.  In  that  action  a  trial  was 
entered  into,  but  at  tiie  dose  of  plaintitTs 
evidence  the  trial  court  sustained  a  demur- 
rer thereto,  whereupon  nlalntlfl  took  an  in- 
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voluntary  nonsuit  with  leave  to  move  to  set 
the  same  aside.  This  motion  was  filed  and 
overmled.  Whereupon  plalntlS  appealed  to 
this  court,  where  the  action  of  the  trial  court 
was  approved.  Woods  v.  Missouri  Pacific 
B.  Co.,  149  Mo.  App.  007,  130  S.  W.  1123. 
Plaintiff  at  once  Instituted  this  suit,  and,  at 
the  trial,  supplied  the  testimony  which  this 
court  bad  held  was  lacking  In  the  former 
case.  Defendant  contends  that  the  present 
suit  cannot  now  be  maintained,  since  the 
cause  of  action,  by  reason  of  our  former 
judgment,  has  become  res  adjudlcata. 

But  It  will  be  noticed  that  In  the  former 
suit  there  was  no  adjudication  of  the  case 
upon  ita  merits.  The  plaintiff  suffered  an  In- 
voluntary "nonsuit,"  which  was,  in  effect,  a 
dismissal  of  his  case.  The  ground  of  the 
Judgment  in  the  former  suit  was  not  that 
plaintiff  had  no  cause  of  action,  but  that 
he  bad  not  brought  forward  suffldent  proof 
to  establish  that  cause  of  action.  Section 
1900,  R.  S.  Mo.  1909,  provides  that  if  an  ac- 
tion shall  have  been  commenced  and  plain- 
tiff suffer  a  nonsuit  he  may  commence  a  new 
action  within  a  certain  ttane.  In  Mason  v. 
Kansas  City,  etc.,  R.  Cia,  226  Mo.  212,  125 
&  W.  1128,  26  L.  R.  A.  (N.  S.)  914,  it  was 
held  tbat  the  Judgment  of  the  lower  court 
refusing  to  set  aside  an  Involuntary  nonsuit 
was  merely  a  Judgment  of  involuntary  non- 
suit and  not  a  final  Judgment  ui>on  the  mer- 
its of  the  cause.  It  was  also  held,  constru- 
hig  Chouteau  v.  Bowse,  90  Ma  191,  2  S.  W. 
209,  tbat  an  appeal  from  the  order  overrul- 
ing tbe  motion  to  set  aside  the  nonsuit  sus- 
pended the  Judgment  of  dismissal  until  the 
case  was  determined  In  the  appellate  court, 
and  tbat  plaintiff,  under  the  statute,  could 
begin  another  suit  within  one  year  thereaft- 
er. In  other  words,  the  appeal  by  plaintiff 
from  tbe  order  refusing  to  set  aside  the  in- 
voluntary nonsnlt  was  merely  a  litigation  of 
the  correctness  of  the  trial  court's  ruling  on 
that  point,  and  the  Judgment  of  affirmance 
In  the  appellate  court  went  no  further  than 
did  the  order  of  the  trial  court  That  order 
did  not  finally  adjudicate  the  cause  of  ac- 
tion, but  only  dismissed  plaintlfTs  suit.  A 
Judgment  of  nonsuit  is  a  complete  determi- 
nation of  the  suit,  but  not  an  adjudication 
of  tbe  merits  of  the  controversy.  Wlethaupt 
V.  St.  Louis,  1S8  Mo.  665,  59  S.  W.  960;  Man- 
ning V.  Conn.  Mat  Fire  Ins.  Co.,  176  Mo. 
App.  678,  169  S.  W.  750.  In  Hewitt  v. 
Steele,  136  Mo.  827,  38  S.  W.  82,  plaintiff  in 
a  former  suit,  after  suffering  an  involuntary 
nonsuit,  appealed  from  the  order  refusing 
to  set  it  aside,  and  the  action  of  the  trial 
ooart  was  affirmed.  Defendant  pleaded  res 
adjudlcata,  but  that  plea  was  disallowed, 
although  the  case  was  reversed  upon  anoth- 
er ground,  namely,  because  there  was  "no 
substantial  evidence  to  support  plaintiff's 
cause  of  action."  In  view  of  the  foregoing, 
we  axe  of  the  opinion  that  plaintiff's  cause 


of  action  did  not  become  res  adjudlcata  by 
reason  of  the  former  suit. 

The  case  of  Johnson  v.  United  Bailways 
Co.,  243  Mo.  278,  147  S.  W.  1077,  does  not 
announce  a  different  rule.  The  Judgment  of 
the  trial  court  in  the  former  suit  therein  re- 
ferred to  was  leveled  at  the  petition  as  stat- 
ing no  cause  of  action,  and  that  Judgment 
was  upheld  on  appeal.  The  petition  in  the 
second  suit  stated  the  same  facts.  It  differ- 
ed from  the  first  petition  only  In  that  it 
prayed  for  an  accounting,  while  the  first 
petition,  in  addition  to  praying  for  an  ac- 
counting, asked  for  an  injunction  and  for  a 
rescission.  The  cause  of  action  for  an  ac- 
counting being  in  both  petitions,  and,  the 
facts  being  the  same  In  both  petitions,  of 
course  an  adjudication  on  the  first  that  It 
stated  no  cause  of  action  was  an  adjudica- 
tion of  the  question  whether  or  not  the  sec- 
ond stated  a  cause.  But  that  is  not  the  sit- 
uation in  the  case  at  bar.  Neither  in  the 
first  nor  In  the  second  cases  in  this  con- 
troversy was  there  any  issue  over  the  suffi- 
ciency of  the  petition,  and  the  adjudication 
In  the  first  case  did  not  extend  to  tbe  cause 
of  action  itself,  but  only  to  the  Judgment  of 
nonsuit  for  an  Insufficiency  of  proof. 

The  claim  that  plaintiff's  Instruction  No. 
1  is  erroneous  Is  without  merit. 

Tbe  Judgment  is  affirmed.    All  concur. 


GUFFBT  V.  HAKVET   et  al.     (No.   11645.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

July  2,  1915.     Rehearing  Denied 

Oct  4,  1915.) 

1.  Stbkxt  Raitboaos  ^=>114 — Actions  iob 
Injxtbiks  —  Weight  and  Sufficiency  or 
Evidence. 

In  an  action  for  injuries  to  a  person  struck 
by  a  street  car,  evidence  held  to  show  tliat  he 
either  failed  to  look  before  turning  to  drive 
across  street  car  tracks,  parallel  with  tbe  di- 
rection in  which  he  was  driving,  or  that  he 
took  a  dangerous  and  entirely  unnecessary 
chance  and  drove  into  a  zone  of  apparent  dan- 
ger. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  239-250;  Dec.  Dig.  «=> 
114.] 

2.  Stbbet  Railboads  e=5>110— Actions  bob 
Injuries— Pleading — Issues. 

In  an  action  for  injuries  to  a  person  strode 
by  a  street  car,  the  petition  alleged  that,  when 

Elalntiff  was  crossing  the  tracks,  and  while  hia 
orse  and  wagon  were  entering  thereon,  those 
in  charge  of  the  car  could  see  him  and  the 
horse  and  wagon,  or  by  the  exercise  of  ordi- 
cary  care  could  have  seen  them,  in  time  to  have 
avoided  the  collision,  but  that  they  so  negli- 
gently conducted  themselves  in  the  management 
of  the  car  and  in  permitting  and  causing  it  to 
be  propelled  at  au  excessive  rate  of  speed,  and 
in  failing  to  slow  down  as  required  by  a  "slow" 
signal,  and  in  falling  to  ring  the  bell  or  give 
any  signal  of  the  car's  approach,  that  the  wagon 
was  struclc,  and  plaintifl  injured,  and  that  as 
a  direct  result  of  such  negligent  acts,  plain- 
tiff  was  knocked  off  of  the  wagon.  Jleld,  that 
this  did  not  charge  negligence  under  the  hu- 
manitarian or  last  chance  doctrine,  bat,  con- 
struing the  averment  tbat  those  in  charge  of 
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the  car,  by  the  exercise  of  ordinary  care,  could 
have  seen  plaintiff  In  time  to  have  avoided  the 
collision  in  connection  with  the  context,  charged 
that  the  inability  of  the  motorman  to  avoid  the 
coIUaion  was  doe  to  negligence  in  running  the 
car  at  a  high  speed  vrithout  observing  the 
"slow"  signal  and  without  ringing  the  bell,  and 
contributory  negligence  was  therefore  a  com- 
plete defense,  especially  where  the  principal 
instruction,  given  at  plaintilTs  request,  predicat- 
ed his  right  to  recover  on  a  finding  that  he  was 
exercising  ordinary  care  to  look  out  for  the 
car  and  avoid  injury  therefrom. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Oent.  Dig.  g  224;    Dec.  TUg.  «=>110.] 

3.  Evidence   «=>588  —  Weioht   and    Strm- 

CIENCT— TKBTTlfONT  CONTRAST  TO   PHTBIOAI, 

Facts. 

In  an  action  for  injuries  to  a  person  struck 
by  a  street  car,  the  court  ts  not  bound  to  accord 
probative  value  to  testimony  which  cannot  be 
true,  and  plaintiff  cannot  recover  on  hia  im- 
possible assertion  that  the  car  was  not  in  sight 
at  the  time  he  looked,  when  it  must  have  been 
not  only  in  plain  aigbt,  but  in  dangerous  prox- 
imity, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2437;   Dec.  Dig.  <S=>588.] 

4.  Stbkbt  Railroads  ^s>99— LiABrLirr  tob 
Injuries— Contmbtitobt  Negligence. 

It  was  the  duty  of  a  person  about  to  drive 
across  street  car  tracks  to  look  for  a  car  before 
driving  into  a  zone  of  possible  danger,  and  to 
stop  in  a  place  of  safety  if  he  saw  one  ap- 
proaching at  a  place  and  in  a  manner  making 
dangerous  an  attempt  to  cross  in  front  of  it, 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fi  200-216;  Dec.  Dig.  <S=> 
99.] 

Appeal  from  Circnlt  Court,  Jackson  Coun- 
ty; Allen  O.  Southern,  Judge. 
"Not  to  be  ofBclally  published." 
Action  by  Marcus  L.  Guffey  against  Ford 
F.  Harvey  and  another,  receivers  of.  the  Met- 
ropolitan Street  Railway  Company.  From 
a  judgment  for  plaintiff,  defendants  appeal 
Reversed. 

John  H.  Lucas  and  Lyons  &  Smith,  all  of 
Kansas  City,  for  appellants.  E.  C.  Ball  and 
T.  y.  Conrad,  both  of  Kansas  City,  for  re- 
spondent. 

JOHNSON,  J.  Plaintiff  was  injured  on 
a  public  street  In  Kansas  City  In  a  collision 
between  an  electric  street  car  operated  by 
defendants  and  a  wagon  In  which  he  was 
driving,  and  sued  to  recover  damages  on  the 
ground  that  his  Injury  was  caused  by  negli- 
gence of  defendants  In  the  operation  of  the 
car.  The  Jury  returned  a  verdict  In  his  fa- 
vor, and  after  their  motions  for  a  new  trial 
and  In  arrest  of  Judgment  were  overruled, 
defendants  appealed. 

[1]  The  Injury  occurred  In  the  morning  of 
July  12,  1913,  at  or  near  the  Intersection  of 
Independence  and  Quincy  avenues.  Defend- 
ants operate  a  double-track  street  railway 
on  Independence  avenue,  a  public  street 
which  runs  east  and  west  and  is  80  feet  wide. 
PlalDtlff  drove  eastward  on  the  south  side  of 
the  street,  In  a  one-horse  delivery  wagon, 
until  he  reached  Quincy  avenue,  when  he 
turned  northward,  and  proceeded  to  drive 


across  the  tracks.  He  bad  almost  deaied 
the  south  track,  when  an  east-bound  car  run- 
ning thereon  collided  with  the  rear  end  of 
the  wagon  and  threw  him  from  his  seat  The 
first  cross-street  west  of  Quincy  avenue  was 
about  300  feet  distant,  and  was  on  the  top  of 
a  hill.  Plaintiff  testified  that  ImmedUtel; 
before  starting  to  cross  the  tracks  he  looked 
back  and  observed  that  no  car  coming  from 
that  direction  was  In  sight 

"I  looked  when  I  was  pulling  from  the  carb," 
he  said,  "and  saw  no  car,  and  the  horse  must 
have  been  over  to  the  first  set  of  rails  when  I 
heard  something,  and  I  turned  my  head  aroond 
that  way  and  the  car  was  right  on  me,  and  I 
touched  my  whip  a  little  bit  and  the  car  cam* 
up,  and  it  just  caught  the  hind  wheel— the  end 
of  the  wagon.  •  •  ♦  In  my  judgment,  it  was 
35  or  40  feet  when  I  saw  the  car." 

It  had  been  raining,  and  plabitiff  was 
seated  under  a  wagon  umbrella.  He  admits 
he  looked  back  only  twice,  and  In  the  Inter- 
val his  horse,  which  was  traveling  at  a 
speed  of  about  4  miles  per  hour,  did  not 
traverse  more  than  35  or  40  feet  The  car 
In  that  time,  according  to  his  testlmon!°, 
must  have  covered  a  distance  of  about  275 
feet;  since,  when  be  first  looked.  It  had  not 
reached  the  top  of  the  bill,  and  when  he 
looked  again  was  only  35  or  40  feet  away. 
It  Is  conceded  the  car  coasted  down  the  bill, 
and  no  witness  who  observed  It  testified  that 
Its  speed  exceeded  15  miles  per  hoar.  The 
motorman,  introduced  as  a  witness  by  de- 
fendants, testified: 

That  the  speed  of  the  car  down  the  hill  wu 
almut  8  miles  per  hour;  that  he  observed  plain- 
tiff driving  eastward  along  the  middle  of  tbe 
pavement  on  tbe  south  side  of  the  tracks;  that 
suddenly  and  without  warning  plaintiff  tamed 
northward  towards  the  tracks,  when  the  car 
was  only  20  or  25  feet  away,  and  attempted  to 
cross  In  front  of  the  car ;  and  that  "as  soon  as 
I  saw  he  was  going  to  turn  I  applied  my  air 
on  the  emergency  immediately.  Before  I  stop- 
ped I  run  after  I  struck  tbe  wagon  about  6 
feet  I  don't  think  I  went  over  6  feet  after  I 
struck  the  wagon." 

A  witness  Introduced  by  plaintiff  who  saw 
the  accident  stated: 

"The  man  [plaintiff]  was  driving  down  the 
south  side  of  the  street  and  I  think  he  was 
hunting  for  No.  5000  [at  the  northeast  corner 
of  Independence  and  Quincy  avenues],  and  at 
the  same  time  was  a  car  coming,  and  just  as 
it  dropped  over  the  top  of  the  hill  this  man 
turned  at  right  angles  across  the  street;  *  *  .' 
it  [the  car]  must  have  been  a  car  length  this 
side  of  file  street  (at  the  top  of  the  hill),  just 
dropped  over  the  line;  it  might  have  been  just 
then,  but  the  car  was  about  there  when  1  no- 
ticed this  man  turn,  •  •  •  at  the  extreme 
east  line  of  Quincy.  •  *  •  Q.  About  how 
fast  would  you  estimate  that  car  was  traveling 
coming  down  the  hill  from  Brighton  to  Quincy: 
A.  I  couldn't  say.  Q.  Was  it  going  fast  or 
slow?  A.  He  didn't  have  any  power  on:  no 
power  at  the  time.  Q.  About  how  far  did  the 
car  run  past  after  it  hit  the  wagon,  if  you  no- 
ticed? A.  It  didn't  run  past  but  just  a  little 
ways.  It  stopped  almost  instantly  after  it 
hit  the  wagon.'^ 

On  cross-examination: 
"Q.  What  did  you  see  the  man  do  there  with 
reference  to  stopping  the  car?     A.  I  think  lie 
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done  hia  best,  ^e  tracks  were  very  sUck  that 
moniiii{r<  as  we  had  a  little  rain;  tbev  were  a 
little  damp.  Q.  It  appeared  to  you  there  that 
he  waa  exercising  every  effort  to  stop  the  car 
without  colliding  with  the  wagon?  JL  I  think 
80.  •  •  •  Q.  You  don't  know  whether  he 
[plaintiff]  looked  back  before  he  started  to  turn 
oir  not?  A.  I  don't  remember.  It  seems  to  me 
be  had  an  ombrella.  One  of  these  big  umbrel- 
las like  they  use  on  delivery  wagons.  Q.  You 
didn't  notice  him  at  any  time  push  the  umbrel- 
la up  to  look  back  to  see  whether  there  was  any 
car  coming  or  not?  A.  I  don't  remember.  Q. 
At  least  he  wasn't  doing  that  when  bis  horse 
started  to  cross  over  the  south  track?  A.  Not 
that  I  remember.  Q.  He  didn't  stop  his  horse 
at  any  time  while  you  saw  him  there,  in  mak- 
ing that  swing  around,  until  the  wagon  was 
struck  by  the  car?    A  I  think  not" 

[2]  The  petition  alleges: 

"That  at  the  time  when  plaintiff  was  cross- 
ing said  tracks,  and  while  his  horse  and  wagon 
were  entering  thereon,  the  defendants'  agents 
and  servants  in  charge  of  scdd  car  could  see 
him  and  said  horse  and  wagon,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen  him  and 
them,  about  to  cross  and  crossing  said  tracks, 
in  time  to  have  avoided  such  collision,  but  that 
defendants,  thdr  agents  and  servants,  so  negli- 
gently conducted  themselves  in  the  manage- 
ment of  said  car,  and  in  permitting  and  causing 
said  car  to  be  propelled  at  an  excessive  rate  of 
speed,  and  in  failing  to  slow  down  as  required 
by  the  'slow'  sis^nal  erected  at  said  street  cross- 
ing, and  in  failing  to  ring  the  bell  attached  to 
said  car,  or  to  give  any  other  signal  of  its  ap- 
proach to  said  crossing,  that  plaintitTs  said 
wagon  was  struck  as  aforesaid,  and  plalntiS 
injured;  that,  as  a  direct  result  of  such  negli- 
gent acts  and  each  of  them,  the  plaintiff  was 
knocked  off  of  said  wagon  as  aforesaid,"  etc. 

As  we  anderstand  this  language,  It  does 
not  embrace  a  charge  of  negligence  under 
the  humanitarian  or  last  chance  rule.  The 
averment  that  the  motorman  "by  the  exer- 
cise of  ordinary  care  could  have  seen  plain- 
tiff about  to  cross  said  tracks  In  time  to 
have  avoided  such  collision"  appears  by  the 
context  to  mean  that  the  inability  of  the 
motorman  to  avoid  the  collision  was  due  to 
negligence  in  running  at  high  speed,  with- 
out observing  the  "slow"  signal  at  that 
croesiiig,  and  without  ringing  the  bell,  and 
not  to  mean  that,  under  the  existing  condl- 
tl<ms,  the  motorman  could  have  discovered 
the  peril  of  plaintiff  and  avoided  the  injury  If 
he  had  exercised  reasonable  care. 

In  legal  substance,  the  petition  Is  similar 
to  the  petition  before  us  in  Grout  r.  Railway, 
126  Mo.  App.  552,  102  S.  W.  1026,  and  for 
the  reasons  therein  stated  we  must  hold  that 
It  presents  only  issues  of  negligence  to  which 
contributory  negligence  would  be  a  complete 
defense.  Indeed,  this  is  the  view  of  the  na- 
ture of  the  pleaded  cause  of  action  expressed 
in  the  principal  instruction  given  at  the  re- 
quest of  i^alntur  wliicfa,  as  a  predicate  ot 
his  right  to  recover,  required  the  Jury  to 
find  that  he  "was  exercising  ordinary  care 
to  look  out  for  said  car  and  avoid  injury 
therefrom." 

With  no  issue  at  "last  chance  n^llgenoe" 
In  the  case,  tlie  remaining  subject  of  Inquiry 
presented  by  the  demurrer  to  the  eTldenoe 


which  defendants  argue  should  have  been 
given  is  whether  or  not  the  evidence  most 
favorable  to  plaintiff  will  support  a  reason- 
able Inference:  First,  that  the  motorman,  in 
the  operation  of  the  car,  was  guilty  of  one  or 
more  of  the  acts  of  negligence  pleaded ;  and, 
second,  that  plaintiff  was  free  from  negli- 
gence directly  contributing  to  his  injury.  It 
may  be  conceded,  for  argument,  the  evidence 
of  plaintiff  tends  to  show  that  the  motorman 
approached  the  crossing  at  a  dangerous  rate 
of  speed,  and  negligently  failed  to  ring  the 
bell  as  a  warning  to  plaintiff  that  the  car 
would  proceed  over  the  crossing  without 
stopping,  but  this  concession  does  not  aid 
plaintiff,  whose  own  negligence  Is  clearly  and 
indisputably  established  by  his  evidence. 
Without  any  intimation  of  his  purpose,  he 
suddenly  turned  his  horse  from  a  course 
running  parallel  with  the  track  and  at  a 
safe  distance  therefrom,  into  one  which  took 
him  squarely  across  the  tracks  in  front  of 
the  approaching  car,  which  was  too  close  to 
be  stopped  In  time  to  avert  a  collision.  His 
own  evidence,  from  which  we  have  quoted, 
shows  that  the  motorman  acted  promptly 
upon  the  first  disclosure  of  his  purpose  to 
leave  a  safe  course  for  one  of  danger,  but 
was  unable  to  stop  the  car  in  time  to  avoid 
the  collision,  though  he  almost  succeeded  ia 
doing  so.  The  assertion  of  plaintiff  that 
just  as  he  altered  his  course  he  looked  back 
and  the  car  was  not  In  sight  is  contradicted 
by  his  own  eyewitness,  who  says  it  was  in 
sight,  and  by  the  plain  and  indisputable 
physical  facts,  which  conclusively  proclaim 
that  the  car  (which  the  evidence  most  favor- 
able to  plaintiff  shows)  was  approaching  at  a 
speed  less  than  four  times  that  of  the  horse, 
and  could  not  have  been  over  200  feet  from 
the  place  of  the  collision  at  that  time.  If 
plaintiff  looked  when  he  started  to  turn,  he 
must  have  seen  the  car,  and  the  fact  is  in- 
disputable that  either  he  did  not  look,  or, 
looking,  negligently  took  a  dangerous  and 
entirely  unnecessary  chance  and  drove  Into 
the  zone  of  apparent,  and,  as  it  turned  out, 
Inevitable,  danger. 

[3,4]  We  are  not  bound  to  accord  proba- 
tive value  to  testimony  which  could  not  be 
true,  and  plaintiff  will  not  be  allowed  to  re- 
cover upon  his  impossible  assertion  that  the 
car  was  not  in  sight,  when  it  must  have 
been,  not  only  in  plain  view,  but  in  danger- 
ous proximity  to  the  crossing.  It  was  his 
duty  to  look  for  a  car  before  driving  into  the 
zone  of  possible  danger,  and  to  stop  in  a 
place  of  safety  if  he  saw  one  approaching  at 
a  place  and  in  a  manner  to  make  dangerous 
an  attempt  to  cross  in  frcmt  of  it  It  is  ap- 
parent he  failed  to  discharge  this  duty,  and 
that  his  own  negligence  directly  contributed 
to  his  injury. 

The  demurrer  to  the  evidence  should  tutvc 
been  sustained. 

Judgment  la  reversed.    All  concur. 
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OINTBR  ,T.  CDONOGHXJB.    (Na  USOl.) 

(Kansas  Qty  Court  of  Appeals.    MissourL 

Nov.  1,  1916.) 

1.  MUNIOIPAI,  GOBPOBATIONS  «=»70&— NBQU- 
GENT    TJBK    or    STBSBTS— LlABIUTT    FOB    IN- 

JVRIB8— CONTBIBUTOBT    NbOUOENCE. 

Where  an  action  for  injuries  to  a  person 
struck  by  an  automobUe  is  not  submitted  spe- 
ciiically  upon  the  theory  of  the  humanitarian 
or  last  chance  doctrine,  negUeence  on  her  part 
contributing  to  the  injury  will  defeat  a  recov- 
ery. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1518;  Dec  Dig.  4=» 
706.] 

2.  Negliosnce  «s»13e—TBiAir— Questions  of 
Law  OB  Fact. 

In  determining  whether  plaintiff's  negli- 
gence appears  indisputably  as  a  matter  of  law, 
she  must  not  only  be  given  the  benefit  of  all 
evidence  favorable  to  her  theory  of  the  case, 
but  also  the  benefit  of  every  inference  which  the 
fucts  in  evidence  will  reasonably  bear. 

[Ed.  Note.— For  other  cases,  see  Nejtiiftence, 
Cent.  Dig.  «  277-353;    Dec.  Dig.  <8=>136.] 

8.  Municipal  Corpoeations  «=>706— Neoli- 
OEN'T  Use  of  Stbkets— Actions  fob  Inju- 

BSES— QUKSTTONB    FOB    JmY. 

Where  injury  is  inflicted  by  a  conveyance 
such  as  an  automobile  which  may  occupy  one 
portion  of  the  street  at  one  time  and  some  oth- 
er portion  at  another  time,  and  is  not  confined, 
as  street  cars  are,  to  tracks,  which  of  themselves 
suggest  danger,  the  matter  of  plaintiOTs  con- 
tributory negligence  Is  usually  for  the  jury,  and 
it  is  an  exceptional  rase  when  a  recovery  can 
be  denied  as  a  matter  of  law  for  contribntory 
negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1618;  Dec.  Dig.  ^=> 
70«.] 

4.  Municipal  Cobpobations  9=aT09— Neou- 
GKNT  Use  of  Stbbetb— Actions  vob  Inju- 
BiXB— Questions  fob  Jubt. 

In  an  action  for  injuries  to  a  girl  struck 
b^  an  automobile  while  crossing  the  street 
diagonally,  evidence  held  not  to  show  conclu- 
sively that  plaintiff  did  not  look  for  approadi- 
ing  vehicles  before  starting  to  cross,  or  that  she 
lo^ed  so  carelesBly  as  not  to  see  what  she 
should  have  seen. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatlona,  Cent  Dig.  1 1618:  Dec.  Dig.  «=> 
706.1 

5.  MuNioiPAi.  Cobpobations  ^=3706— Negu- 
gent  Use  of  Stheets— Actions  fob  Inju- 
biiis — Questions  fob  Jury. 

While  tha  act  of  crossing  the  street  at  a 
place  other  than  a  crossing  at  a  street  inter- 
section is  a  circumstance  to  be  taken  into  con- 
sideration by  the  triers  of  the  fact  in  determin- 
ing whether  a  plaintiff  is  guilty  of  contributory 
neg'Iigence,  it  is  not  negligence  as  a  matter  of 
law;  the  street  not  being  so  dangerous  that  no 
reasonably  prudent  person  would  attempt  to 
cross  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1518;  Dec.  Dig.  <S=> 
706.1 

6.  MuNiciPAt  Cobpobations  «=5>706— Neoli- 
OENT  Use  of  Stbkets — Actions  fob  Inju- 
BiKS— Questions  fob  Juht. 

Plnintiff,  before  starting  to  cross  a  street 
diagonnllv  in  the  middle  of  a  block,  looked  both 
ways  l)cfore  leaving  the  curb  and  again  after 
passing  between  two  automobiles  standing  at 
the  curb,  and  saw  no  automobile  approaching. 
After  walking  about  15  or  20  steps,  or  about 
SiiVj  feet,  slie  was  struck  by  an  automobile 
which  gave  no  warning  of  its  approach.    Held, 


that  her  failure  to  codtinnally  look  behind  her 
to  see  If  any  automobiles  were  approaching  wa< 
not  negligence  per  se,  as  after  lookins  and  see- 
ing no  automobile  she  could  presume  in  the 
short  distance  she  traveled  that,  if  a  car  did 
make  its  appearance,  the  driver  would  not  acg- 
ligently  fail  to  warn  her. 

[Kd.  Note.— For  other  cases,  see  Mnnicipil 
Corporations,  Cent  Dig.  (  1518;  Dec.  Die.  *= 
70C.] 

7.  MuNioiPAii  Cobpobations  e=»705— Neou- 
OENT  Use  of  Stseets— Actions  fob  Injd- 
BiEB— Questions  fob  Jubt. 
A  city  ordinance,  limiting  the  speed  of  an- 
tomobiles   and  fixing   the   outside   limit  at  12 
miles  an  hour,  did  not  authorize  that  rate  of 
speed  under  all  circumstances,  and  was  not  con- 
clusive that  a  person  driving  only  10  miles  an 
hour  was  free  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  1515-1617;  Dec. 
Dig.  <S=»705.] 

S.  Municipal  (Cobpobations  «=>705— Nboli- 

OF.NT  Use  of  Stbkets  b;  Autoscobiles- 

Deobeb  of  Cabe  Required. 
Under  Rev.  St  1909,  {  8523,  providing  that 
persons  operating  automobiles  on  public  streets 
or  places  much  used  for  travel  shall  use  the 
highest  degree  of  care  that  a  very  careful  per- 
son would  use  under  like  or  similar  circum- 
stances to  prevent  injuries  or  death  to  persons 
on  such  streets,  the  measure  of  care  required 
of  the  driver  of  a  motor  vehicle  is  to  be  deter- 
mined according  to  all  the  circumstances  at- 
tending and  surrounding  the  particular  place, 
and,  to  determine  whether  the  requisite  care  was 
observed,  the  running  of  the  car  must  be  vienred 
in  tiie  light  of  the  exigencies  of  the  situation. 

[Ed.    Note.— For  other   cases,  see   Munidpal 
Corporations,  Cent   Dig.  H  1516-1617;    Dec 
Dig.  «s>706.] 
9.  Evidence   iS=>266  — Aduibsions— CoircLV- 

BIVENE88— Extent  of  Personal  Injubim. 
^Vhere  plaintiff  suing  for  injuries  testified 
that  defendant's  automobile  strudc  and  injured 
her,  the  fact  that  she  said  at  the  time  that  she 
was  not  hurt  and  later  told  defendant  that  she 
had  no  grievance  against  him,  was  not  conclu- 
sive against  her,  but  was  no  more  than  a  cir- 
cumstance to  be  considered  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Di«.  {(  1029-1050 ;    Dec  Dig.  «=>265.] 

Appeal  from  (jircnit  Ourt,  Bucbanan 
County;  Wm.  H.  Haynes,  Judge. 
"Not  to  be  officially  published." 
Action  by  Delilah  M.  Ginter,  by  David  M. 
Ginter,  her  next  friend,  against  Francis  C. 
O'Donoghue.  From  an  order  g^'antlng  a  nev 
trial  after  a  verdict  for  defendant,  defend- 
ant appeals.    Affirmed. 

Oliver  &  Phillips,  of  St.  Joseph,  for  ap- 
pellant Duvall  &  Boyd,  of  St  Joseph,  for 
respcHident 

TRIMBLE,  J.  Plaintiff  sued  for  damages, 
alleging,  In  substance,  that  defendant,  while 
operating  his  automobile  upon  a  public  street, 
much  used  for  travel,  in  the  dty  of  St  Jos- 
eph, negligently  struck  and  injured  her. 
The  charges  of  negligence,  upon  which  the 
case  was  submitted,  were  that  the  defend- 
ant ran  bis  car  "In  a  careless,  negligent  and 
reclcless  manner,"  and  negligently  ran  ills 
car  against  plaintiff  without  giving  any 
alarm  or  signal  of  bis  approach.     The  jury 
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found  for  defendant,  and  the  court  sustained 
plaintllTs  motion  for  a  new  trial;  whereupon 
defendant  appealed. 

No  grounds  were  spedfled  In  the  order 
granting  a  new  trial,  but  It  la  practically  con- 
ceded that  the  court  erred  in  instructing  the 
Jury,  in  defendant's  behalf,  that  the  law  re- 
quired only  the  exercise  of  reasonable  care 
on  defendant's  part;  whereas,  the  statute 
(section  8523,  R,  S.  Mo.  1000)  Imposes  upon 
Mm  "the  highest  degree  of  care  that  a  very 
careful  person  would  use,  under  like  or  sim- 
ilar circumstances,  to  prevent  injury." 

Defendant's  position,  however,  is  that  the 
evidence  shows  that  In  no  event  ought  a  ver- 
dict for  plaintiff  to  be  allowed  to  stand;  and 
that  therefore  a  new  trial  should  not  have 
been  granted  regardless  of  errors  in  the  trial. 
Graney  v.  St  Louis,  etc.,  R.  Co.,  157  Mo.  666, 
ioc.  dt.  680,  67  S.  W.  276,  60  L.  R.  A.  153. 

TVe  do  not  understand  defendant  as  con- 
tending that  there  la  no  substantial  evidence 
tending  to  show  that  defendant  was  negli- 
gent, or  that  plaintiff  was  struck  and  injured. 
If  such  is  defendant's  claim,  we  answer  It 
now  by  saying  that  clearly  there  was.  The 
specific  groimd  upon  which  defendant  Insists 
that  plaintiff  could  not  recover  in  any  event 
is  that  plaintifl  was  guilty  of  contributory 
negligence. 

Plaintiff  was  a  girl. not  quite  16  at  the 
time  of  the  alleged  Injury.  It  occurred  about 
9  o'clock  at  night  on  Felix  street  between 
Seventh  and  Eighth  streets,  one  of  the  much 
traveled  thoroughfares  in  the  city.  This 
street  haa  "white  way"  lamps  and  was  "well 
lighted,"  or  "very  Ught,"  Plaintiff,  leading 
her  little  five-year  old  sister  by  the  Iiand, 
came  out  of  a  store  on  the  south  side  of  Fe- 
lix street  and  went  to  the  curbstone  deair- 
tng  to  go  diagonally  across  the  street  in  a 
northeast  direction  to  a  fruit  stand  on  the 
north  fide  of  the  street  According  to  plain- 
tiff's evidence,  when  she  readied  the  curt>- 
stone  she  looked  both  east  and  west  and,  not 
seeing  any  automobile  or  vehlde  coming, 
stepped  out  into  the  street  between  two 
"dead"  automobiles  which  were  standing 
dose  to  the  curb  at  that  point  As  she 
emerged  from  between  the  two  automo- 
biles and  was  about  6  feet  from  the  curb 
out  in  the  street,  she  says  she  again  looked 
up  and  down  the  street,  and,  seeing  no 
automobile  coming,  she  started  with  her 
little  sister  to  walk  slowly  In  a  northeastern 
direction  across  the  street  to  the  fruit  stand. 
After  she  had  gone  about  15  or  20  steps  and 
was  In  the  center  of  Felix  street,  defendant 
in  his  automobile  and  going  east  approached 
her  from  the  rear  and  struck  her,  knocking 
her  down.  She  says  no  alarm  was  given  by 
the  automobile  and  that  she  did  not  see  It 
until  the  instant  it  struck  her.  She  says  she 
was  struck  in  the  left  arm,  side,  and  back; 
that  she  remembered  nothing  after  being 
struck  until  she  found  herself  in  a  nearby 
dmc  store;  that  her  left  hip  and  side,  left 


arm  and  shoulder  were  bruised;  that  her 
right  knee  was  also  bruised;  that  she  was 
confined  to  her  room  and  bed  about  five 
weeks;  was  dizzy  and  dck  at  her  stomach 
when  she  would  raise  her  head  or  try  to 
get  up;  that,  in  attempting  to  walk  or  to  put 
her  left  foot  to  the  floor,  her  left  hip  and 
side  would  pain  her;  that  she  continued  to 
suffer  thus  for  about  five  weeks  and,  at 
times,  has  "dizzy  spells"  yet;  that  for  a 
period  of  about  four  weeks  she  was  unable 
to  walk  without  difficulty  and  cannot  now 
straighten  her  foot  without  great  pain  in 
her  hip;  that  before  she  was  injured  her 
sleep  was  unbroken,  but  after  that,  for  about 
five  weeks,  whenever  she  dozed  off  she  would 
dream  of  automobiles  and  teams  ninning  Into 
her,  and  cannot  sleep  very  well  yet.  The 
injury  occurred  December  13, 1913.  She  was 
examined  by  Dr.  Sampson  on  January  7th 
following,  and  he  testified  that  he  found  her 
left  leg  a  half  inch  longer  than  the  other, 
due,  in  his  opinion,  to  some  infiammatlon  that 
had  taken  place  in  the  hip  Joint  causing  an 
effusion  of  fiuid  therein  which  pushed  the 
head  of  the  thigh  bone  partially  out  of  the 
socket  The  testimony  of  physicians  was 
that,  while  her  injuries  were  not  permanent, 
her  recovery  would  be  slow. 

[1,2]  As  the  case  was  not  submitted  spe- 
dflcally  upon  the  theory  of  the  humanitarian 
or  "last  chance"  doctrine,  negligence  on 
plaintlfT's  part  contributing  to  the  injury  will 
defeat  her  recovery.  But  the  question  which 
we  have  to  settle  Is,  not  whether  there  is 
evidence  from  which  a  Jury  could  properly 
find  contributory  negligence,  but  whether 
such  fault  on  her  part  appears  so  indisputa- 
bly that  we  can  declare  it  as  matter  of  law. 
And  In  passing  on  the  question  we  must  not 
only  give  plaintifl  the  benefit  of  aU  the  evi- 
dence favorable  to  her  theory  of  the  case, 
but  also  the  benefit  of  every  inference  which 
the  facts  in  evidence  will  reasonably  bear. 
[31  It  is  also  proper  to  remember  that: 
"The  cause  is,  indeed,  an  exceptional  one 
where  plalntifTs  right  of  recovery  should  be  de- 
nied aa  a  matter  of  law  for  his  contributory 
negligence,  when  it  appears  he  was  run  upon 
and  injured  in  the  highway  by  -a  conveyance 
which  is  not  required  to  travel  in  a  particular 
place,  as  street  cars  on  the  tracks,  which,  of 
course,  of  themselves  suggest  danger  as  always 

g resent  In  other  words,  in  those  cases  where 
:jnry  Is  inflicted  by  a  conveyance  which  may 
occupy  one  portion  of  the  street  at  one  time 
and  some  other  portion  at  another  time  and  the 
injured  person  Is  not  forewarned  as  by  the  dan- 
ger incident  to  car  tracks,  the  matter  of  plain- 
tiff's contributory  nMrligence  is  usually  for  the 
lury."  Bongner  v.  Ziegenh^,  165  Mo.  App. 
328,  Ioc.  dt.  342,  147  S.  W.  182,  186. 

[4]  The  evidence  In  the  case  does  not  show 
that  Felix  street  between  Seventh  and  Eighth 
where  the  acddent  occurred  was  in  such 
a  constant  state  of  turmoil  from  the  passing 
to  and  fro  of  automobiles  as  to  make  the 
mere  attempt  to  cross  negligence  as  a  mat- 
ter of  law.  Plaintiff  testified  that  she  looked 
both  ways  twice  before  she  started  across, 
once  on  the  curb  and  once  as  she  emerged 
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from  the  two  standing  automobiles,  and  saw 
no  vehicle  coming.  Defendant  claims  that 
the  physical  facts  conclusively  show  that  she 
did  not  look,  else  she  would  have  seen  It 
We  do  not  so  re^^ard  the  evidence.  The  street 
was  slightly  downgrade  toward  the  east,  the 
direction  In  which  the  automobile  went.  There 
was  evidence  that  the  automobile  was  going 
10  miles  i>er  hour.  Plaintiff  was  walking 
slowly  leading  her  flve-year  old  sister  by  the 
hand.  Now,  because  the  witness  Mrs.  Edds, 
who  was  behind  plaintiff  and  was  In  the  act 
of  following  plaintiff  acress  the  street,  says 
she  saw  the  automobile  at  Seventh  street 
79  feet  away,  and  waited  for  it  to  pass,  and 
another  witness,  Krecskay,  saw  it  before  it 
reached  Seventh,  and  still  another  witness, 
Mrs.  Haas,  saw  It  after  it  passed  Seventh 
street,  defendant  argues  that  this  conclusive- 
ly shows  that  the  automobile  was  in  sight 
when  plaintiff  says  she  looked,  and  hence 
she  did  not  look,  or,  looking,  carelessly  failed 
to  see,  for  "to  look  was  to  see."  But  none 
of  these  witnesses  state  that  they  saw  the 
automobile  at  or  before  the  time  plaintiff 
looked  as  she  emerged  from  between  the  two 
standing  automobiles.  True,  Mrs.  Edds  says 
at  one  place  plaintiff  was  from  three  to  six 
feet  ahead  of  her,  but  later  in  another  place 
she  said  she  did  not  know  how  far  ahead  she 
was.  And  she  nowhere  gave  plaintiff's  loca- 
tion at  the  time  she  (Mrs.  Edds)  saw  the 
automobile.  She,  however,  says  plaintiff  stop- 
ped and  looked  as  she  emerged  from  be- 
tween the  automobiles,  thus  corroborating 
plaintiff  in  this  regard.  So  that  It  is  not 
shown  that  the  automobile  was  in  sight  and 
was  seen  by  others  at  the  time  plaintiff  look- 
ed. For  aught  that  this  testimony  discloses, 
plaintiff  may  have  looked  prior  to  that  time, 
and,  at  the  time  the  witnesses  saw  the  car, 
was  on  her  way  across  the  street  with  her 
back  to  it.  Indeed,  the  Inference  from  the 
evidence  is  that  she  was  In  this  position.  If 
the  car  was  going  10  miles  per  hour  (and  it 
was  downgrade),  it  was  traveling  at  the  rate 
of  14.66  feet  a  second;  If  plaintiff.  In  going 
slow  leading  a  flve-year  old  child,  was  trav- 
eling 2  miles  an  hour  (which  is  only  one- 
third  less  than  the  walk  of  an  ordinary 
man),  then  she  was  traveling  not  quite  3 
feet  per  second.  She  walked  "15  or  20  steps," 
after  emerging  from  between  the  automobiles, 
before  she  was  struck,  at  least  33i/io  feet, 
according  to  the  measurements  on  the  plat 
offered  In  evidence.  In  that  time  the  auto- 
mobile could  have  whisked  down  upon  her 
from  a  point  more  than  67  feet  beyond  the 
nearest  side  of  the  crossing  at  Seventh  street. 
[I]  It  cannot  be  said,  therefore,  that  the 
evidence  conclusively  shows  that  plaintiff  did 
not  look  before  she  started,  or,  if  she  look- 
ed, was  clearly  negligent  In  falling  to  see 
the  car.  If  plaintiff  exercised  the  care  of 
an  ordinarily  prudent  person  by  looking  be- 
fore she  started  across,  then  she  is  entitled 
to  have  a  jury  pass  upon  her  case  unless  the 
mere  attempt  to  cross  the  street  at  a  place 


other  than  on  the  crossings  at  the  street 
intersections  is  to  be  held  negligent  per  se. 
We  are  not  willing  to  so  hold.  It  Is  well 
known  that  people  frequently  cross  in  the 
middle  of  the  block,  and,  while  such  act  is  a 
circumstance  to  be  taken  into  consideration 
by  the  triers  of  the  fact  in  determining 
whether  a  plaintiff  is  guilty  of  contributory 
negligence,  yet  it  is  not  to  be  so  declared  aa 
a  matter  of  law.  The  place  was  a  putdic 
highway  where  both  parties  had  a  right  to  be. 
As  hereinbefore  noted,  the  street  was  not  80 
dangerous  as  that  no  reasonably  prudent  per- 
son would  attempt  to  cross  It.  As  said  In 
Hodges  V.  Chambers,  171  Mo.  App.  563,  lot 
clt.  570,  154  S.  W.  429,  432,  It  "could  only 
lie  said  to  have  been  dangerous  where  made 
so  by  the  failure  of  the  drivers  of  vehicles 
to  exercise  the  care  required  of  them  by 
law."  This  case  also  holds  that  the  act  of 
walking  upon  a  public  highway  is  not  anal- 
ogous to  walking  upon  a  railroad  or  a  street 
car  track,  and  is  not  therefore  to  be  stamped 
as  negligence  per  se.  On  the  contrary,  as 
said  in  Meyer  t.  Lewis,  4S  Mo.  App.  417, 
loc.  dt  418: 

"In  cases  of  this  kind — collisions  npon  the 
highway,  where  both  parties  have  a  right  to  be 
— there  is  generally  a  fail-  question  for  a  jury, 
both  on  the  question  of  the  negligence  of  the 
defendant  and  the  contributory  negligence  of 
the  plaintiff." 

[6]  Nor  can  it  be  said  that  the  mere  fail- 
ure of  plaintiff  to  continually  look  behind  her 
to  see  if  any  automobiles  were  coming  was 
negligence  per  se.  After  looking  for  an  anto- 
moUIe  and  seeing  none,  she  conld  then  pre- 
sume. In  the  short  distance  traveled,  that, 
if  a  car  did  make  its  appearance,  the  driver 
thereof  would  not  negligently  fail  to  warn 
her. 

[7,8]  As  to  whether  there  was  n^ligence 
on  the  part  of  the  defendant,  the  evidence 
was  ample  to  the  effect  that  no  horn  was 
sounded  nor  alarm  of  any  kind  given.  All 
of  the  witnesses  hereinbetore  named  who 
saw  the  automobile  and  watched  it  bear 
down  upon  the  girl  in  the  street  say  they 
heard  no  horn  nor  alarm  of  any  kind.  Mrs. 
Haas  says  that  no  alarm  was  given,  and  so 
does  plaintiff.  It  will  not  do  to  say  that, 
because  there  was  no  evidence  of  a  greater 
speed  than  10  miles  per  hour,  therefore  the 
autoist  was  not  negligent  in  the  operation  of 
his  car,  because  the  city  ordinance  specifies 
a  limit  of  12  miles.  That  is  merely  an  out- 
side limit  beyond  which  the  automobile  can- 
not go.  But  because  the  city  specifies  a  limit 
of  12  miles  does  not  mean  that  an  automo- 
bile driver  can  run  his  car,  under  any  and 
all  circumstances,  at  any  rate  of  speed  with- 
in that  limit  and  yet  be  free  of  negligence. 
The  measure  of  care  required  by  the  statute 
of  the  driver  of  a  motor  vehicle  is  to  be  de- 
termined according  to  the  circumstances  at- 
tending and  surrounding  the  particular  place. 
Section  8523,  B.  S.  Mo.  1909;  Bongner  v. 
Zeigenhein,  165  Mo.  App.  328,  147  S.  W.  182. 
In  order  to  determine  whether  the  requisite 
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care  was  observed,  the  mnnlng  of  the  car 
must  be  viewed  In  the  light  of  the  "exigencies 
of  the  situation."  Haake  T.  Davis,  166  Mo. 
App.  249,  148  8.  W.  460. 

[I]  It  Is  unnecessary  to  notice  the  other 
questions  relating  to  whether  the  car  actual- 
ly struck  plaintiff  or  not,  whether  her  alleg- 
ed Injuries  were  simulated,  or  whether,  if 
real,  they  arose  from  another  cause.  Clear- 
ly they  are  questions  to  be  settled  by  a  Jury. 
The  fact  that  plaintiff  may  have  said  at  the 
time  that  she  was  not  hurt,  and  later  told 
defendant  that  she  had  no  grievance  against 
him.  Is  not  conclusive  against  her.  She  did 
not  In  express  terms  deny  that  she  said  these 
things,  but  she  testified  that  the  automobile 
struck  and  injured  her,  which  was.  In  effect, 
a  denial  of  the  charge  that  she  had  no  claim 
against  defendant.  The  fact  that  she  may 
have  said  these  things  is  no  more  than  a 
drcnmstance  to  be  considered  by  the  Jury  in 
weighing  her  case. 

Inasmuch  as  defendant's  contentliMi  that 
plaintiff  cannot  be  allowed  to  recover  in  any 
event  la  iint«iable,  the  action  of  the  trial 
court  In  granting  her  a  new  trial  for  error 
committed  against  her  and  in  defendant's  fa- 
vor is  affirmed.    All  concur. 


MICHAELS  V.  HABVBT  et  aL     (No.  11697.) 

(Kansas  City  Ck>nrt  of  Appeals.    Missouri.    Oct. 

4, 1915.) 

1.  Stkbbt  Railboads  «=9ll7— Pkbsonal  In- 

JT7BT  —  QinsnON  TOB  JUBT  —  LiAST  ClkaB 
CHANCE. 

In  an  action  for  damages  for  personal  in- 
jury sustained  in  a  collision  between  plaintiff's 
wagon  and  defendant's  street  car,  evidence  held 
to  make  defendant's  negligence  under  the  last 
clear  chance  rule  a  question  for  the  jury. 

[EJd.  Note. — For  other  cases,  see  Street  Bail- 
roads.  C^ent.  Dig.  SS  239-257;  Dec.  Dig.  €=» 
117.] 

2.  Stbxbt  Railboads  «=>108— Pebsorai.  In- 
jtJBT— NBaLioBNCB— Last  CJlkab  CJhance. 

In  aach  action,  the  fact  that  plalntiS  com- 
mitted an  error  of  judgment  prompted  by  fear 
of  imminent  injury  did  not  absolve  defendant's 
motorman,  who  should  have  realized  her  peril 
in  the  exercise  of  bis  duty  under  the  humani- 
tarian rule  of  exercising  reasonable  care  to  avoid 
injury,  as  it  then  became  bis  duty  to  make  the 
saving  effort  regardless  of  whether  she  had  been 
negligent  in  becoming  imperiled  or  had  acted 
with  the  best  judgment  in  trying  to  escape. 

(Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  219;   Dec.  Dig.  «=>103.] 

3.  EviDKNCB  *=>506— Pact  ob  Conclusion— 
Pbovincb  of  Jubt. 

In  an  action  against  a  street  railroad  for 
personal  injury  from  a  collision,  an  offer  of  the 
facts  which  an  expert  medical  witness  had  dis- 
covered on  his  examination,  and  his  admissible 
opinions  as  an  expert,  was  not  objectionable  as 
invading  the  provmce  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2309 ;   Dec.  Dig.  <8=»50e.] 

4.  WrrNEssKS  4=>219— PsiviixaBD  ComnTNi- 

CATION— PHT8ICIAN— WaIVBB. 

Plaintiff  in  an  action  against  a  street  rail- 
road for  personal  injury  from  a  collision,  who  in- 
troduced her  family  physician  who  had  been  call- 


ed to  examine  and  treat  her  on  the  second  day 
after  her  injury  to  testify  fully  as  to  the  condi- 
tions which  might  be  attributed  to  the  injury, 
and  who,  on  the  day  before,  bad  allowed  a  prac- 
ticing physician  brought  by  a  friend  who  was  en- 
gaged in  following  injury  suits,  to  make  an  ex- 
amination of  her  as  a  patient,  and  to  whom 
she  disclosed  all  the  secrets  as  to  the  conse- 
quences of  her  injury,  thereby  waived  her  right 
to  exclude  the  latter  s  testimony  as  a  privileged 
communication  to  a  physician,  within  Rev.  St. 
1909,  i  6362. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
C!ent.  Dig.  Sf  769,  781,   782;    Dec.  Dig.   iS=s» 

5.  Witnesses  (8=920&— Pbivileokd  Communi- 
cation—Physician  . 

In  an  action  for  personal  injury  from  a 
collision  with  defendant  s  street  car,  the  refusal 
to  allow  the  regular  physician  of  the  defendant, 
not  employed  by  plaintiff,  but  who  was  allowed 
to  make  an  examination  of  her  injury  in  an  at- 
tempt to  settle  her  claim,  to  disclose  his  knowl- 
edge of  her  injury  so  obtained,  was  proper;  as 
to  permit  him  to  disclose  such  knowledge  woold 
violate  the  rules  designed  to  encourage  the  com- 
promise of  disputed  claims  and  their  settlement 
out  of  court. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  }{  76a-770,  777;  Dec.  Dig.  «=>208.i 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

Action  by  Mary  E.  Herman  Michaels 
against  Ford  F.  Harvey  and  another,  receiv- 
ers of  the  Metropolitan  Street  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendants 
appeal.     Reversed  and  remanded. 

John  H.  Lucas,  of  Kansas  City,  for  appel- 
lants. Piatt  &  Marks,  of  Bkansas  City,  for 
respondent 

JOHNSON,  J.  Plaintiffs  sued  the  receiv- 
ers of  the  Metropolitan  Street  Railway  Com- 
pany to  recover  damages  for  personal  inju- 
ries she  sustained  in  a  collision  between  a 
wagon  in  which  she  was  riding  and  an  elec- 
tric street  car  operated  by  defendants  on 
Walnut  street  between  Fourth  and  Fifth 
streets  in  Kansas  C!ity.  The  i>etitlon  alleges 
that  negligence  in  the  operation  of  the  car 
was  the  proximate  cause  of  the  injury,  and 
specifies  both  negligence  to  which  contribu- 
tory negligence  would  be  a  defense  (1.  e., 
running  the  car  at  excessive  speed  and  failing 
to  give  warning  of  the  approach  of  the  car), 
and  negligence  under  the  humanitarian  rule; 
but  the  only  issues  submitted  to  the  Jury 
related  to  the  latter  specification,  and  there 
is  no  evidence  In  the  record  tending  to  show 
excessive  speed,  or  that  the  failure  to  give 
warning  (if  none  was  given)  was  the  proxi- 
mate cause  of  the  injury.  The  trial  resulted 
in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $3,660,  and  defendants  appealed. 

The  Injury  occurred  in  the  morning  of 
April  11,  1912,  at  a  point  on  Walnut  street 
opposite  the  dty  market  house  and  south  of 
Fourth  street  Plaintiff,  who  was  18  years 
old,  and  her  mother,  were  driving  south  on 
Walnut  street  in  a  one-horse  market  wagon. 
Plaintiff  was  seated  on  the  right  aide  doing 
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the  drlTing.  The  horse  was  large  and  heavy, 
weighing  1,700  or  1,800  pounds,  and  the  load 
In  the  wagon  consisted  of  only  6  or  8  empty 
lettuce  boxes.  The  distance  between  the  car 
track  and  the  west  curb  line  approximately 
was  80  feet,  but  many  market  wagons  with 
their  teams  attached  were  backed  up  to  the 
curb,  and  the  clear  space  between  the  horses 
heads  and  passing  cars  was  about  8  feet. 
There  was  a  row  of  commission  and  produce 
houses  on  the  east  side  of  the  street,  and  the 
clear  space  on  that  side  between  the  car 
track  and  standing  teams  was  less.  The 
street  at  that  time  and  place  was  the  scene 
of  great  activity,  and  the  portion  occupied  by 
the  car  track  was  required  and  much  used  as 
a  passageway  by  vehicles  of  all  sorts.  Plain- 
tiff drove  her  horse  in  an  ordinary  walk, 
and,  after  passing  Fourth  street,  was  com- 
pelled to  turn  onto  the  track  to  pass  around 
an  automobile  which  blocked  the  passageway 
on  the  west  side.  Passing  this  obstruction, 
she  attempted  to  drive  from  the  track  back 
Into  this  passageway,  but  there  was  a  groove 
or  flangeway  in  the  rail  into  which  the  left 
front  wheel  dropped  (the  tires  of  the  wagon 
wheels  being  only  an  inch  and  a  quarter 
wide),  and,  instead  of  the  wheel  crossing  the 
rail,  it  remained  in  the  groove  and  slid  along 
the  rail.  Forty  or  50  feet  south  of  the  auto- 
mobile a  large  transfer  wagon  was  being 
backed  across  the  track  to  the  west  curb, 
and  Just  behind  that  wagon  was  a  north- 
bound street  car  which  advanced  at  a  speed 
of  5  or  6  miles  per  hour  as  soon  as  the  track 
was  clear. 

[1]  Plaintiff  and  her  mother  state  they 
saw  the  car  when  the  transfer  wagon  backed 
out  of  the  way,  and,  observing  that  it  was 
approaching,  both  screamed  in  fright,  and 
plaintiff  tried  to  turn  her  horse  far  enough 
towards  the  weet  to  pull  the  wheel  out  of  the 
groove,  but  lack  of  sufficient  space  caused 
this  effort  to  fail.  The  predicament  the  wo- 
men were  in  was  observed  by  eyewitnesses 
and  should  have  been  plainly  apparent  to  the 
motorman  when  the  car  was  35  or  40  feet 
from  the  horse.  There  is  evidence  that  he 
was  not  looking  and  made  no  ^ort  to  stop 
or  reduce  speed  until  the  car  collided  with 
the  horse  and  wagon,  and  that  the  car  push- 
ed them  back  a  distance  of  28  feet  before  it 
was  stopi)ed.  There  is  proof  that,  under  the 
conditions  disclosed  by  the  evidence  of  plain- 
tiff, the  motorman  had  abundant  time  to 
avoid  the  collision  by  stopping  the  car  after 
he  should  have  discovered  the  perilous  situa- 
tion of  the  two  women.  The  wagon  was  over- 
turned, and  pltdntiff  was  thrown  to  the  cob- 
blestone pavement  and  Injured. 

These  are  the  principal  facts  disclosed  by 
the  evidence  of  plaintiff,  and  we  think  they 
warranted  the  trial  court  in  refusing  the  re- 
quest ot  defendants  for  a  peremptory  instruc- 
tion. Great  stress  is  laid  by  counsel  for  de- 
fendants upon  the  act  of  plaintiff  in  driving 
forward  after  she  discovered  the  car  and  the 
danger  of  a  collision.    We  are  dted  to  the 


following  cases  as  authority  sustaining  the 
contention  that,  since  plaintiff  obviously  was 
aware  of  the  approach  of  the  car,  the  motor- 
man  was  not  bound  to  anticipate  that  she 
would  drive  on  and  c<dlide  with  the  car,  and 
tliat  the  same  obligation  rested  upon  her  as 
upon  the  motorman  to  avoid  the  collision, 
which  she  could  have  avoided  by  stopping  her 
horse.  Kinlen  v.  Railway,  216  Mo.  145, 115  S. 
W.  623 ;  Pope  v.  Railroad,  242  Mow  232,  146 
S.  W.  790 ;  Hebeler  v.  Railway,  132  Mo.  App. 
651,  112  S.  W.  34;  Barnard  v.  Railway,  137 
Mo.  App.  684,  119  S.  W.  458.  If  this  were  a 
case  where  it  was  apparent  to  the  motorman 
that  the  driver  of  a  vehicle  approaching  on 
the  track  not  only  was  aware  of  the  presence 
of  the  car  he  was  meeting,  but  was  in  a  posi- 
tion to  avoid  a  colUsion  by  driving  from  the 
track,  he  would  apply  the  principle  of  the 
cited  cases  and  hold  that  the  motorman  was 
under  no  duty  to  anticipate  that  such  driver, 
either  willfully  or  negligently,  would  remain 
upon  the  track  until  his  position  of  safety 
had  merged  into  one  of  danger,  bnt  this  is 
not  that  kind  of  case.  Here  the  plaintiff  dis- 
closed knowledge  of  the  danger  and  was  try- 
ing energetically  and  even  frantically  to  es- 
cape at  a  time  when  the  motorman,  if  he  had 
been  looking,  would  have  discovered  she  was 
in  a  dangerous  trap,  from  which  she  could 
not  extricate  herself  and  by  the  exercise  of 
ordinary  care  could  have  saved  her  by  stop- 
ping the  car.  There  is  abundant  room  in  the 
evidence  for  the  inference  that  she  could  not 
have  saved  herself  by  stopping  the  wagon, 
and  it  is  apparent  she  pursued  the  only  sensi- 
ble course  open  to  her,  since  she  could  not 
turn  to  the  left  for  lack  of  room,  and  lier 
only  chance  to  escape  was  by  turning  the 
horse  to  the  right  as  far  as  she  could,  to  pull 
the  wheel  out  of  the  groove  and  over  the  rail, 
if  possible. 

[2]  Bnt  If,  In  this  attempt  whidi  was 
prompted  by  fear  of  imminent  injury,  she  com- 
mitted an  error  of  Judgment,  this  did  not 
absolve  the  motorman,  who  should  have  real- 
ized her  peril,  from  the  duty,  under  the  hu- 
manitarian rule,  of  exercising  reasonable  care 
to  avoid  running  her  down  and  Injuring  her. 
Her  evidence  depicts  her  as  being  in  obvious 
danger  from  which  she  could  not  save  herself 
and  the  motorman  as  having  a  f&ir  oppor- 
tunity to  save  her  by  the  exercise  of  reason- 
able care.  In  such  drcuoistances,  it  became 
his  duty  to  make  the  saving  effort  regardless 
of  whether  or  not  she  had  been  negligent  in 
becoming  imperiled,  oi  was  acting  vrith  the 
best  Judgment  in  trying  to  escape.  For  a 
negligent  breach  of  such  duty  towards  plain- 
tiff defendants  would  be  liable  for  the  re- 
sultant damages.  The  demurrer  to  the  evi- 
dence properly  was  overruled. 

From  the  evidence  of  plaintiff  it  appears 
that  the  injuries  she  sustained  were  severe, 
painful,  and  permanent-  She  was  unmarried 
and  lived  with  her  parents  who  were  garden- 
ers of  Belgian  nativity.  She  had  always 
been  vigorous  and  healthy  and  had  been  do- 
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ing  the  work  of  a  ftirm  laborer.    She  testi- 
fied: 

"T  conid  do  most  anything,  lift  a  boshel  of  po- 
tatoes or  get  stuff  in  the  garden  and  wheel  the 
wheelbarrow  with  200  or  300  pounds  on  there, 
and  I  coiild  lift  a  bushel  and  a  half  or  two  bush- 
els of  iKitatoes  on  the  side  of  the  wagon  and  put 
them  on  the  wagon." 

Her  testimony  relating  to  her  condition 
Bince  the  Injury  goes  Into  the  subject  of  Its 
consequences  with  complete  thoroughness, 
laying  bare  results  of  the  most  secret  and 
delicate  nature.  She  received  a  blow  ou  the 
back  that  left  a  permanent  soreness  and 
tenderness  along  the  Rplnal  column  and  re- 
sulted in  numerous  manifestations  of  severe 
nervous  shock.  She  cannot  sleep  well  and 
waken  screaming  from  frightful  dreams. 
Her  appetite  Is  gone,  and  she  is  so  weak  she 
can  do  none  but  the  lightest  work.  She  is 
nervous  and  apprehensive  and  for  some  time 
was  afflicted  with  melancholia  and  had  to  be 
watched  to  prevent  her  from  attempting  self- 
destruction.  Her  menstruation  became  Ir- 
regular and  was  accompanied  with  great 
pain.  She  was  married  In  September,  1912, 
and  In  the  following  June  gave  birth  to  a 
puny,  undersized  baby.  Dr.  White,  her  fam- 
ily physician,  Introduced  by  her  as  a  wit- 
ness, testified  to  these  conditions,  and  in  ad- 
dition found  that  one  of  her  kidneys  had 
been  displaced  and  had  become  what  is 
known  as  a  "floating  kidney."  He  was  call- 
ed to  examine  and  treat  her  the  second  day 
after  her  injury,  and  his  direct  testimony 
omits  no  detail  of  the  conditions  which  may 
be  attributable  to  the  injury. 

A  specialist  in  nervous  and  mental  diseases 
who,  at  the  request  of  plaintiff,  examined  her 
in  August,  1912,  testified: 

"I  examined  her  physically.  She  presented  no 
paralysis  of  the  limln,  trunk,  motor,  or  sensor, 
but  she  presented  a  painful  condition  of  the  spi- 
nal column  between  the  shoulders  and  accentu- 
ated in  the  middle  of  the  back  and  along  the 
left  side  dl  the  spinal  column  over  the  left  kid- 
ney region.  She  was  very  nerrons,  agitated. 
She  had  a  weak,  rapid  pulse;  her  reflexes  were 
all  exaiserated,  that  is,  the  muscular  responses, 
throwing  the  muscles  into  certain  activities,  were 
irritably  active,  ahowing  exhausted,  irritable 
condition  of  the  central  nervous  system.  Men- 
tally she  was  very  much  agitated,  rather  fren- 
Eied,  sad,  despondent,  depressed  condition,  so  far 
as  I  could  see  without  cause  outside  of  herself. 
She  lost  all  interest  in  everything,  nothing  in- 
terested her,"  etc. 

He  diagnosed  her  nervous  malady  as  mel- 
ancholia, produced  by  a  severe  nervous  shock. 
The  day  following  the  injury  and  preceding 
the  day  Dr.  White  was  called  In  to  treat 
plaintiff,  Dr.  McCall,  a  practicing  physician 
called  at  her  home  tn  company  with  a  Mr. 
Counties,  and,  without  objection,  was  allow- 
ed to  make  an  examination  of  her.  He  states 
that  he  made  the  visit  at  the  request  of 
Conntiea,  but  thought  he  was  summoned  at 
the  patient's  request  and  made  the  examina- 
tion as  her  physician  for  the  purpose  of 
treating  her.  Plaintiff  testified  that  Cotm- 
ties  (who  appears  to  have  been  a  hunter  of 
damage  suits  known  in  common  parlance  as 
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"a  snitch")  was  "a  friend  of  ours"  and.  as  a 
friend,  called  and  brought  Dr.  McCall  with 
him.  She  denied  that  either  she  or  any  one 
authorized  by  her  had  authorized  Counties 
to  employ  a  doctor,  but  she  accepted  his 
services  on  that  occasion,  and  we  think  the 
evidence  sufficiently  discloses  that  the  con- 
fidential relation  of  physician  and  patient 
was  established  and  existed  between  McCall 
and  plaintiff  during  that  examination.  The 
relationship  was  not  continued  after  that 
day.  Dr.  White  being  called  in  immediate- 
ly after,  nor  did  Counties  succeed  In  obtain- 
ing employment  to  bring  suit  for  damages 
for  plaintiff. 

Defendants  offered  Dr.  McCall  as  a  wit- 
ness to  testify  concerning  the  results  of  his 
examination  of  plaintiff,  but  the  court  sus- 
tained the  objection  that  he  was  incompetent 
to  testify  under  section  6.362,  R.  S.  1800, 
which  provides  that  a  physician  shall  be  in- 
competent to  testify  "concerning  any  Infor- 
mation which  he  may  have  acquired  from 
any  patient  while  attending  him  In  a  profes- 
sional character,  and  which  information  was 
necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician."  Counsel  for  defend- 
ants then  offered: 

"To  show  by  this  witness  that  he  made  a  thor- 
ough examination  of  plaintiff,  of  her  entire  body, 
and  examined  the  plaintiff  in  response  to  all 
complaints  made  by  her,  and  will  testify  that 
there  was  no  evidence  of  injury,  either  internally 
or  externally,  and  that  from  the  examination  of 
plaintiff  by  the  witness  she  sustained  no  injury 
by  her  fall  except  an  injury  to  the  right  leg  and 
a  small  bruise  on  the  hip,  both  of  wluch  were  of 
no  consequence  whatever." 

The  offer  was  objected  to  on  the  grounds 
"that  the  testimony  offered  is  of  a  privileged 
character  in  the  testimony  of  a  physician, 
and  It  also  invades  the  province  of  the 
Jury,"  and  the  objection  was  sustained.  We 
are  asked  to  review  these  rulings  and  to- 
bold  that  they  constituted  prejudicial  error 
for  the  reason  that  plaintiff  had  waived  the 
privilege  of  a  patient  vouchsafed  by  the 
statute  and  had  opened  wide  the  door  to  a 
full  and  complete  Judicial  inquiry  into  the 
subject  of  her  injuries  and  their  conse 
quences. 

[3,4]  There  Is  no  merit  in  the  objection 
that  the  offer  of  proo^  It  allowed,  would 
have  invaded  the  province  of  the  Jury.  This 
was  an  expert  witness,  and  the  manifest,  and 
we  think  clearly  expressed,  purpose  of  the 
offer  was  to  elicit  testimony  of  the  facts  he 
had  discovered  on  his  examination  and  bis 
admissible  opinions  as  an  expert  The 
fact  that  the  examination  occurred  during 
the  existence  of  a  confidential  relationship 
between  the  witness  and  the  plaintiff  Is  es- 
sential to  the  creation  of  the  privilege  in- 
voked by  her  under  the  statute,  and,  regard- 
ing that  fact  as  established,  the  resultant 
privilege  must  be  conceded,  and  the  only 
question  for  our  solution  Is  whether  or  not 
It  was  waived  by  plaintiff  when  by  her  own 
testimony  and  that  of  her  other  physicians 
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she  disclosed  all  secrets  concernlDg  the  con- 
sequences to  her  of  the  physical  injury  she 
received  at  the  hands  of  defendants. 

At  common  law  there  was  no  prlrllege  as 
to  communications  between  physician  and 
patient,  and  the  benefleeut  purpose  of  our 
statute  granting  such  privilege  Is  to  protect 
those  who  from  shame  or  sensitiveness  might 
be  deterred  from  employing  the  aid  of  phy- 
sldaus  and  thereby  suffer  serious  conse- 
quences. "If  the  patient  is  suffering  from 
a  malady,  the  physician  should  not  be  al- 
lowed to  first  bring  to  light  that  affliction  of 
the  patient"  State  v.  Long,  257  Mo.  loc.  dt 
221,  165  S,  W.  755.  But  in  the  dissenting 
opinion  of  Judge  Lamm  in  Smart  v.  Kansas 
City,  208  Mo.  loc.  clt.  207,  105  8.  W.  709, 
14  L.  R.  A.  (N.  S.)  565,  123  Am.  St  Rep. 
415,  13  Ann.  Cas.  932,  and  in  the  later  deci- 
sions of  the  Supreme  Court  in  Epstein  v. 
Railroad,  250  Mo.  1,  156  S.  W.  699,  48  L. 
R.  A.  (N.  S.)  394,  Ann.  Cas.  1915A,  423,  and 
State  T.  Long,  supra,  the  sensible  rule  is 
adopted  and  applied  that  when  the  patient, 
for  purposes  of  gain  or  advantage  to  himself, 
discloses  in  evidence  the  nature  and  secrets 
of  his  malady,  he  renounces  his  statutory 
privilege  so  far  as  that  action  Is  concerned 
and  opens  the  door  to  a  full  Judicial  Inquiry 
into  the  subject-matter  of  bis  own  importa- 
tion into  the  case.  As  la  well  said  in  State  r. 
Ixjng,  257  Mo.  loc.  clt  221,  165  S.  W.  755: 

"The  very  purpose  of  the  statute  is  to  hide,  as 
with  a  veil,  the  malady  and  trouble  for  which 
the  physician  treated  her,  and  wliat  may  have 
passed  between  them  Id  the  contidential  rela- 
tionship of  physician  and  patient.  But  when  the 
veil  has  lieen  lifted  by  the  patient  or  witli  her 
consent,  and  the  secrets  of  tlie  sick  chamber  giv- 
en to  the  world,  what  logic  is  there  in  sayinj; 
that  the  patient  can  dog  the  wheels  of  justice 
itself,  by  dosing  the  mouth  of  other  physicians, 
who  know  the  real  facts.  In  other  words,  if  the 
patient  raises,  or  permits  to  be  raised,  the  veil 
of  secrecy  with  lying  lips  as  to  what  the  condi- 
tions were,  shonld  this  waiver  of  secrecy  still 
leave  to  her  the  power  of  suppressing  the  truth, 
by  objecting  to  other  physicians  who  about  the 
same  time  treated  her  for  the  same  identical 
alleged  trouble?  We  think  not  In  other  words, 
if  a  patient  is  suffering  from  a  given  malady, 
and  IS  treated  by  several  physicians  near  the 
same  time,  for  the  said  same  trouble  or  malady, 
then,  if  she  and  one  of  her  physicians  with  her 
consent  maJce  public  the  character  of  her  trouble, 
she  has  waived  the  right  to  longer  keep  the  ex- 
act character  of  that  ti-ouble  further  secret,  and 
the  other  physicians  are  competent  to  testify  as 
to  what  this  malady  or  trouble  was  in  realfty-" 

It  is  Immaterial  that  Dr.  McCall  and  Dr. 
White  were  not  employed  at  the  same  time 
but  examined  plaintiff  on  different  days. 
"If  the  several  physicians  treat  for  the  same 
trouble  (as  is  the  case  here),  then  it  can 
make  no  difference  that  their  treatment  was 
at  different  dates."  State  v.  Long,  257  Mo. 
loc.  clt  217,  165  S.  W.  754.  The  subject- 
matter  of  the  two  examinations  being  the 
same,  the  waiver  of  the  privilege  as  to  one 
waived  it  as  to  the  other.  The  court  erred 
in  ruling  that  the  privilege  was  not  waived. 

[5]  We  do  not  think  the  refusal  to  allow 


Dr.  luen  to  testify  was  erroneous.  He  was 
the  regular  physician  of  defendants,  was  not 
employed  by  plaintiff,  and  states  that  he  was 
suffered  to  make  an  examination  of  her  pur- 
suant to  an  attempt  to  compromise  or  settle 
her  claim  against  defendants.  To  permit 
him  to  disclose  the  knowledge  of  her  condition 
obtained  in  this  manner  would  be  violative 
of  the  rules  designed  to  encourage  the  com- 
promise and  settlement  out  of  court  of  dis- 
puted claims  and  rights. 

Objections  urged  against  the  rulings  of 
the  court  on  Instructions  have  been  carefully 
examined  and  are  found  to  be  without  merit 

The  case  was  tried  without  prejudicial  er- 
ror, except  In  the  matter  we  have  noted,  and 
for  that  error  the  Judgment  Is  reversed,  and 
the  cause  remanded.    All  concur. 


HALL  V.  HALL.     (No.  11565.) 

(Kansas  City  Court  of  Appeals.     MisaoarL 
Not.  1,  1915.) 

1.  DivoBCK   «=»285— ApPEAif— Rbcobds— Bttf- 

HOIBNCT. 

An  appeal  from  an  order  denying  suit  mon- 
ey in  a  divorce  case  will  be  considered,  though 
the  bill  of  exceptions  in  the  principal  case  was 
not  in  the  record  and  the  printed  abstract  had 
not  been  prepared,  for  that  is  the  principal  par- 
pose  for  which  suit  money  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Cig.  §  768;   Dec.  Dig.  ®=3285.] 

2.  DivoBCE  <S=»224— Actions— Suit  Monei. 

Since  the  Married  Women's  Act  gave  mar- 
ried women  the  powers  of  femes  sole,  suit  money 
in  divorce  cases  will  not  be  awarded  unless  the 
wife  has  no  adequate  separate  income;  but 
where  she  is  entirely  destitute  of  means  she  ii 
entitled  to  a  reasonable  allowance  for  suit  mon- 
ey to  prosecute  an  appeal  from  an  adverse  judg- 
ment in  a  divorce  action. 

[Ed.  Note. — For  other  c.isos.  see  Divorce,  Cent 
Dig.  i  646 ;  Dec.  Dig.  «=»224.J 

3.  DivoECB  «=s>221— Actions  —  Obdebs  toi 
Suit  Monet. 

An  order  allovring  or  denying  suit  monej 
to  enable  wife  to  prosecute  an  appeal  from  an 
adverse  judgment  in  a  divorce  suit  is  entirely 
independent  from  the  issues  in  the  divorce  suit, 
and  the  right  thereto  is  in  no  way  dependent 
on  the  right  to  divorce. 

fEd.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  Si  642,  643;    Dec.  Dig.  ®=»221.1 

4.  DivoBCB  «=»223— Actions— Right  to  Sfii 
Money. 

Where  the  lower  court  which  denied  i 
wife  divorce  awarded  her  temporary  alimony 
pending  appeal ;  that  order  showed  that  she  was 
also  entitled  to  suit  money;  it  appearing  that 
she  was  destitute,  so  the  denial  of  suit  money 
was  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  S  646;    Dec  Dig.  «s»223.] 

Appeal  from  Circuit  (^urt,  Jackson  (^un- 
ty;  Frank  O.  Johnscm,  Judge. 
"Not  to  be  officially  published." 
Action  by  Sylvia  M.  Hall  against  John 
W.  Hall,  In  which  there  was  a  Judgment  dis- 
missing the  petition  and  cross-petition,  and 
plaintiff  appealed.    From  an  order  granting 
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allmonr  pendente  lite  bnt  denying  suit  mon- 
ey, plaintiff  also  appeals.  Order  reversed 
and  remanded. 

HoDse,  Manard,  Allen  ft  Jobnson,  of  Kan- 
sas City,  for  appellant  Sparrow  &  Page 
and  W.  S.  Gabriel,  all  of  Kansas  City,  for 
respondent 

JOHNSON.  J.  Plaintiff  bronght  suit  for 
divorce  alleging  indignities  which  would 
wmstitute  a  statutory  ground.  Defendant 
answered  and  filed  a  cross-bill  praying  for 
a  divorce  for  a  similar  cause.  At  the  con- 
tusion of  the  trial  the  court  dismissed 
both  petition  and  cross-petition.  Motions 
for  a  new  trial  and  In  arrest,  filed  by  plain- 
tiff, were  heard  and  overruled,  and  plaintiff 
ajipealed. 

Before  the  appeal  was  allowed,  the  court 
heard  a  motion  filed  by  plaintiff  for  alimony 
pendente  lite  and  for  suit  money  to  prose- 
cute the  appeal,  and  adjudged  that  plaintiff 
recover  alimony  in  the  sum  of  $6  per  week 
"for  the  support  of  plaintiff  and  her  minor 
diild  pending  appeal,"  but  overruled  the 
motion  for  suit  money.  The  present  appeal 
is  prosecuted  by  plaintiff  from  the  latter  or- 
der. 

[1]  The  bill  of  exceptions  on  the  motion 
for  alimony  and  suit  money  pending  appeal 
appears  in  plaintiff's  abstract  of  the  rec- 
ord, and,  from  the  evidence  therein  which 
was  adduced  on  the  hearing  of  the  motion, 
It  appears  beyond  question  that  defendant 
Is  permanently  employed  and  Is  earning  $5 
per  day,  and  that  plaintiff,  who  has  the  cus- 
tody of  their  minor  child,  is  working  for 
$7  per  week  and  is  entirely  destitute  of 
other  meana 

The  bill  of  exceptions  in  the  main  case  has 
not  been  made  up  and,  of  course,  is  not 
before  us,  and  it  is  argued  by  respondent 
that  we  cannot  review  the  ruling  of  the 
trial  court  on  the  motion  for  suit  money  "In 
the  absence  of  a  bill  of  exceptions,  or  some 
record  of  the  case  proper  disclosing  the  facts 
as  they  were  before  the  trial  court"  If 
we  should  sanction  this  view  of  the  law,  the 
practical  result  would  be  to  deny  the  right 
of  appeal  in  nearly  every  Instance  where  a 
destitute  wife  loses  her  divorce  suit  In  the 
trial  court,  since  the  principal  need  for  suit 
money  for  an  appeal  is  to  furnish  the 
defeated  and  indigent  wife  with  the  means 
to  defray  the  cost  of  the  bill  of  exceptions 
and  printed  abstract  of  the  record. 

[2]  Formerly  the  rig^t  of  the  wife  to  ali- 
mony pendente  lite  and  suit  money  was  ab- 
solute, and  such  allowances  were  made  as  a 
matter  of  course.  But,  since  the  enactment 
of  the  married  women  statute  which  with 
respect  to  property  and  property  rights  has 
given  to  married  women  the  rights  and  priv- 
ileges of  a  feme  sole,  the  old  rule  as  to  ali- 
mony pendente  lite  and  suit  money  has  given 
place  to  the  rule  that  such  allowances  will 
be  made  only  in  instances  where  the  wife's 


necessities  demand  they  should  be  made.  If 
she  possess  sufficient  means  of  her  own,  she 
must  use  them  in  the  prosecution  or  defense 
of  the  action. 

"Suit  money  Is  given  only  to  the  wife  in  need, 
so  that  if  she  has  an  adequate  separate  income, 
it  is  withheld.  Or,  if  she  has  sufficient  in  part 
the  husband  must  supply  the  residue."  2  Bish- 
op on  Marriage  and  Divorce  (1891)  §  978 ;  Hut- 
ledge  V.  Rutledge,  177  Mo.  App.  469,  119  S.  W. 
489. 

Where  It  appears  she  is  entirely  destitute 
of  means,  she  is  entitled  to  a  reasonable  al- 
lowance for  suit  money  to  prosecute  an  ap- 
peal from  an  adverse  Judgment  in  the  trial 
court,  and  it  would  be  a  clear  abuse  of  Ju- 
dicial discretion  to  deny  her  such  allowance. 
In  such  cases  the  wife  is  entitled  to  alimony 
and  suit  money  so  long  as  the  litigation  con- 
tinues. State  ex  rel.  v.  Seddon,  93  Mo.  520, 
6  S.  Wl  342 ;  I.ibbe  v.  Libbe,  166  Mo.  App. 
240,  148  S.  W.  460. 

[3]  And  the  matter  of  allowing  such  ali- 
mony and  suit  money,  "although  an  adjunct 
of  the  action  of  divorce,  is  an  independent 
proceeding  standing  upon  its  own  merits 
and  in  no  way  dependent  upon  the  merits  of 
the  issues  in  the  divorce  suit,  or  in  any  way 
affected  by  the  final  decree  upon  those 
merits."  State  ex  rel.  v.  Seddon,  supra; 
Dowllng  V.  Dowling,  181  Mo.  App.  675,  164  S. 
W.  643. 

[4]  The  finding  of  the  trial  court  that  the 
wife  was  the  guilty  party  does  not  deprive 
her  of  her  rii^t  to  an  appeal  or  of  her  right 
to  the  means  of  prosecuting  It  and  of  sus- 
taining herself  during  its  pendency.  Libbe 
V.  Lil>be,  supra;  Bobbins  v.  Bobbins,  138 
Mo.  App.  211,  119  8.  W.  1075 ;  Rosenfeld  v. 
Bosenfeld,  63  Mo.  App.  411 ;  Adams  v. 
Adams,  49  Mo.  App.  692.  Recognition  of  this 
rule  la  found  In  the  instant  judgment  on 
the  motion  for  alimony  pendente  lite  and 
suit  money.  The  allowance  of  alimony  pend- 
ing the  appeal  for  the  support  of  plaintiff 
and  the  child,  not  only  was  a  proper  recogni- 
tion of  the  rule  just  stated,  but  amounted 
to  an  adjudication  that  none  of  the  excep- 
tional reasons  for  denying  suit  money  re- 
ferred to  in  Adams  v.  Adams,  supra  (such 
as  a  lack  of  good  faith  in  prosecuting  the 
appeal),  exist  in  the  present  case,  since  such 
objections  would  apply  equally  as  strong 
against  the  allowance  of  alimony  pendente 
lite  as  against  the  allowance  of  suit  money. 

That  adjudication  relieved  plaintiff  from 
any  duty  of  bringing  up  the  record  in  the 
main  case  on  the  present  appeal  and  vitally 
distinguishes  this  case  from  that  before  the 
St  Louis  Court  of  Appeals  in  Adams  v. 
Adams,  supra,  where  it  was  held  that,  in 
the  absence  of  such  record,  the  api)ellate 
court  could  not  know  whether  the  action  of 
the  trial  court  in  overruling  the  motion  was 
not  based  on  the  finding,  compelled  by  the 
evidence  adduced  at  the  trial  of  the  cause 
on  its  merits,  that  the  wife  was  not  prose- 
cuting the  action  and  appeal  in  good  faith. 
We  withhold  e:a»ressing  our  opinion  relative 
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to  tbe  sonndness  of  the  decision  In  that  case, 
but,  conceding  It  to  be  sound,  for  argument, 
we  bold  that  It  has  no  application  to  tbe  case 
in  hand,  where  all  possible  issues  pertaining 
to  the  good  faith  of  plalntitF  are  settled  In 
her  faror  by  the  adjudication  that  she  shall 
have  alimony  pendente  lite. 

The  evidence  heard  on  tbe  motion  is  prop- 
erly before  us  and  is  sufficient  for  all  present 
purposes.  It  shows  a  state  of  facts  which 
entitles  the  wife  to  a  reasonable  allowance 
of  suit  money,  and  we  hold  that  it  was  not 
a  proper  exercise  of  Judicial  discretion  to  re- 
fuse such  allowance. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


CHAMBERLAIN  t.  FT.  SMITH  LUMBER 
CO.    (No.  11624.) 

(Kansas  City  Court  of  Appeals.     MiasonrL 

July  2,  1915.    Rehearing  Denied 

Oct.  4,  1815.) 

1.  S'bauds,  Statutk  of  9s>143  —  Contbacts 
Relating  to  Land. 

Under  the  Btatnte  of  frauds  (Rev.  St.  1900, 
(  2783),  an  oral  contract  for  the  sale  of  land  is 
not  absolutely  void,  and  if  the  vendor  is  able 
and  willmg  to  fulfill  his  agreement,  the  vendee 
cannot,  on  tbe  ground  of  invalidity  of  the  con- 
tract, recover  money  paid  on  the  contract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  844-350;  Dec.  Dig.  «=> 
143.] 

2.  Vkndob  and  Pubchaseb  9=9334— Rescis- 
sion— Recovbbt  of  Payments.  • 

Where  an  agreement  for  tbe  sale  of  land 
contained  no  provision  as  to  retention  of  pay- 
ments in  case  of  default,  and  tbe  vendor,  who 
rescinded,  sold  the  land  at  the  original  price, 
the  purchaser,  who  defaulted,  is  entitled  to  re- 
cover bis  payments. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  959-980;  Dec  Dig. 
«s>334.] 

Appeal  from  Circuit  C!ourt,  Jackson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

"Not  to  be  offldally  published." 

Action  by  William  Chamberlain  against 
the  Ft  Smith  Lumber  Company,  begun  in 
Justice  court,  and  appealed  to  circuit  court 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

C.  L.  Orr,  of  Kansas  City,  for  appellant. 
H.  L.  Hassler,  of  Kansas  City,  for  respond- 
ent. 

JOHNSON,  J.  Plaintiff  brought  this  suit 
in  a  Justice  court  to  recover  $205  he  alleges 
be  deposited  with  defendant  on  an  option 
agreement  to  purchase  80  acres  of  land  in 
Yell  county.  Ark.  Defendant  filed  an  answer 
alleging  that  the  money  was  paid  under  a 
contract  for  the  purchase  of  the  land  by 
plaintiff,  and  that  plaintiff  filled  to  make 
further  payments  as  agreed,  and  "abandoned 
and  refused  to  proceed  further  with  the  said 
agreement,  although  defendant,  at  the  time 
of  plaintiff's  abandonment,  never  refused, 
but  was  well  able  and  willing,  to  perform 


and  carry  out  its  part  of  the  said  agreement." 
At  the  trial  In  the  drctilt  court  the  jury 
returned  a  verdict  for  plaintiff  pursuant  to 
a  peremptory  Instruction  given  by  the  court, 
and  after  unsuccessfully  moving  for  a  new 
trial,  defendant  appealed. 

Defendant,  a  corporation,  was  engaged  at 
Kansas  City  in  the  business  of  seUlng  lands 
in  Arkansas  upon  a  plan  which  required  the 
purchaser  of  a  tract  to  make  a  down  payment 
of  $3  per  acre,  and  to  enter  into  a  written 
contract  with  defendant  which  provided  for 
the  payment  of  tbe  remainder  of  tbe  purchase 
price  in  monthly  Installments,  and  bound  de- 
fendant to  execute  and  deliver  a  deed  to  tbe 
land  on  the  payment  In  full  of  the  purchase 
price.  The  contract  also  contained  a  non- 
forfeiture clause,  and  provided  certain  in- 
surance benefits  for  the  purchaser.  PlalntiCF, 
a  worklngman,  called  at  defendant's  office 
in  March,  1911,  and  entered  into  an  oral 
agreement  for  the  purchase  of  a  tract  of  80 
acres  at  $15  per  acre.  The  terms  of  sale  pro- 
posed by  defendant  required  plaintiff  to  make 
a  down  payment  of  $240,  and  to  enter  into  a 
regular  form  of  contract  which  would  pro- 
vide for  monthly  payments  of  $15  each. 
Plaintiff  only  bad  about  $100,  and  defendant 
accepted  it  with  the  understanding,  as  plain- 
tiff states: 

"That  I  could  deposit  this  money  with  him 
[defendant's  manager],  and  as  soon  as  I  bad 
paid  in  $240,  he  would  give  me  a  contract  for 
this  land,  and  then,  after  I  got  this  contract  I 
was  to  pay,  I  believe,  $16  a  month.  Q.  Hut 
is,  the  contract  would  contain  a  clause  that  joa 
would  have  to  pay  $l6  per  month?  A.  Yea, 
sir.  •  •  •  Q.  What  was  said  with  reference 
to  how  this  money  [the  down  payment]  ibonld 
be  paid  by  you?  A.  Nothing  said  at  all  1  was 
just  to  pay  it  until  I  paid  It  There  was  no 
stated  time." 

The  testimony  of  the  manager  relatitng  to 
the  agreement  was  not  materially  different 
from  that  of  plaintiff,  except  in  one  i>art!ca- 
lar.    He  said: 

"When  Mr.  Chamberlain  came  in,  we  went 
through  our  literature  and  discussed  the  land. 
Then  we  went  into  the  financial  side  of  it  and 
he  explained  that  he  could  not  pay.  He  was  not 
certain  whether  he  could  pay  the  payments  reg- 
ularly each  month,  and  I  stated  definitely  that, 
provided  he  paid  the  $240,  or  $3  an  acre,  with- 
in one  year  from  the  date  of  our  agreement,  it 
would  be  all  right  •  •  •  Directly  he  paid 
tbe  $240  he  was  to  receive  a  printed  contract 
which  contained  special  benefits  under  our  prop- 
osition." 

Nothing  was  said  in  the  conversation  on 
the  subject  of  forfeiture  or  of  what  dispo- 
sition would  be  made  of  the  payments  plain- 
tiff would  make  in  the  event  he  failed  to  pay 
$240  within  a  year.  The  manager  receipted 
for  the  payment  of  $100  as  a  "part  deposit 
on  northeast  quarter  of  northwest  quarter 
and  northwest  quarter  of  northeast  quarter, 
section  17,  township  4,  range  21,  Yell  county— 
80  acres."  Under  this  agreement  plaindfl 
paid  $50  April  21,  1911,  $40  June  19,  19U, 
and  $16  June  24,  1912.  The  latter  payment 
was  preceded  by  correspondence  in  which 
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plaintiff,  who  had  removed  to  Texas,  explain- 
ed that  his  failure  to  pay  more  was  due  to 
lack  of  employment,  and  defendant  answered 
that: 

"It  will  be  necessary  for  your  payments  to  be 
made  up  to  date  from  the  time  the  sale  was  en- 
tered into  and  on  the  terms  stated  in  your 
agreement  with  us.  If  you  are  unable  to  do 
this,  would  it  not  be  well  to  take  only  forty,  in- 
stead of  eighty,  acres,  as  that  seems  to  be  a  lit- 
tle too  much  for  you  from  a  financial  point  of 
Tiew." 

On  October  1,  1912,  defendant  wrote  plain- 
tiff, who  had  retnmed  to  Kansas  City: 

"We  have  had  no  payment  from  yon  on  the 
above  land  since  last  June.  It  is  quite  impos- 
sible for  us  to  hold  land  for  which  there  is  a 
great  demand,  and  to  receive  no  revenue  for  do- 
ing so.  We  are  not  desirous  that  you  should 
forfeit  this  tract,  but  at  the  same  time  we  can- 
not reserve  it  for  you  unless  you  bring  your 
payments  up  to  date.  We  shall  hope  to  hear 
from  you  within  ten  days  from  date,  failing  in 
which  we  will  understand  it  is  not  yonr  desire 
to  proceed  any  further." 

Plaintiff  did  not  answer  this  letter,  and 
defendant  sold  the  tract  to  another  purchaser. 
Plaintiff  wrote  defendant  under  date  of 
February  10,  1913: 

"I  understand  that  you  placed  the  land  back 
on  the  market  that  I  started  to  make  payments 
on.  I  am  sorry  that  I  failed  to  keep  in  a  posi- 
tion to  bold  it,  but  was  not,  but  I  have  paid 
in  over  $200.00  on  this,  and  I  think  I  have 
something  coming.  Will  be  here  for  a  few  days 
and  would  be  much  pleased  to  hear  from  you  in 
regard  to  the  matter." 

Defendant  replied  March  1,  1913: 
"We  have  your  letter  of  Feb.  10th  with  refer- 
ence to  the  80  acres  you  originally  bought  from 
us  in  section  17  4  21,  which  you  have  forfeit- 
ed. We  may  as  well  tell  you  at  once  that  no 
contract  with  ua  comes  into  force  until  the  de- 
posit of  $3.00  per  acre  is  in  our  haiids.  We 
have  received  from  you  only  $205.00,  but  to  have 
the  benefit  of  our  contract  containing  the  insur- 
ance and  nonforfeiture  clauses,  we  should  have 
received  $240.00.  We  held  the  land  for  a  long 
time  and  have  been  very  lenient.  Legally,  of 
course,  you  forfeited  any  right  the  day  after  the 
date  on  which  payment  was  due.  We  are  not 
desirous,  however,  of  being  hard  on  you,  and 
for  that  reason,  if,  at  any  future  date,  you  de- 
sire to  purchase  another  tract  from  us,  we  will 
give  you  the  benefit  of  the  amount  we  have  re- 
ceived from  you.  We  may  mention  that  we  are 
not  prepared  to  go  farther  than  this." 

This  closed  the  correspondence,  and  this 
snlt  In  the  nature  of  an  action  for  money 
bad  and  received  followed. 

[1]  We  agree  with  counsel  for '  defendant 
that  an  oral  ccmtract  for  the  sale  of  land  Is 
not  absolutely  void  under  the  statute  of 
frauds  (section  2783,  R.  S.  1909),  which  mere- 
ly forbids  the  bringing  of  an  action  to  en- 
force such  contract,  and  that  a  vendee  who  ad- 
vances money  on  such  contract  cannot  re- 
cover It  back  If  the  vendor  Is  able  and  wil- 
ling to  fulfill  the  contract  on  his  part 
Galway  v.  Shields,  66  Mo.  313,  27  Am.  Rep. 
851;  Lang  v.  Murphy,  137  Mo.  App.  217, 
117  S.  W.  665;  Richards  v.  Allen,  17  Me. 
296;    Lane  v.  Shackford,  5  N.  H.  130;   Ck>l- 


ller  V.  Coates,  17  Barb.  (N.  X.)  472 ;  Coughlln 
V.  Snowies,  7  Mete.  (Mass.)  67,  39  Am.  Dec. 
769.  And  where  the  vendor  has  not  rescind- 
ed the  contract  on  account  of  the  default  of 
the  vendee,  the  latter  cannot  maintain  an 
action  for  money  had  and  received  to  recover 
back  payments  on  the  purchase  price;  the 
vendor  being  willing  to  carry  out  the  oral 
agreement.  Webb  v.  Stelner,  113  Ma  App. 
482,  87  S.  W.  618;  Norrls  v.  Letchwortb, 
140  Mo.  App.  19,  124  S.  W.  559;  Id.,  167 
Mo.  App.  553,  152  S.  W.  421 ;  Mining  Co.  v. 
Price,  176  S.  W.  474.  Where  the  vendee  has 
breached  the  contract  by  falling  to  make 
payments  as  stipulated  therein,  he  cannot 
have  a  right  of  action  to  recover  back  the 
money  he  has  paid  as  long  as  the  contract 
is  In  force,  and  It  will  be  considered  as  being 
in  force  unless  rescinded  by  the  vendor. 
As  we  said  in  the  case  last  cited: 

"Such  cause  arises  only  in  instances  where 
the  contract  of  sale  is  properly  rescinded." 

[2]  When  the  contract  Is  rescinded  by  the 
vendor  on  the  ground  of  nonperformance  by 
the  other  party,  and  it  contains  no  provision 
for  the  retention  by  the  vendor  of  payments 
made  by  the  vendee  in  part  performance, 
an  action  for  money  had  and  received  will 
lie  In  favor  of  the  latter,  and  he  may  re- 
cover t>ack  the  money  he  has  paid,  "less,  ot 
course,  the  damages  the  vendor  has  sustained 
by  his  breach."  Sanders  v.  Brock,  230  Pa. 
loc.  dt.  609,  79  Atl.  772,  36  L.  R.  A.  (N.  S.) 
532;  Mining  Co.  v.  Price,  supra;  Norrls  v. 
Letchworth,  167  Mo.  App.  553,  152  S.  W.  421. 
Taking  defendant  In  the  position  it  has  as- 
sumed, that  the  oral  agreement  was. a  con- 
tract of  sale,  and  not  a  mere  option  to  pur- 
chase, we  think  defendant  Is  In  no  position 
to  claim  that  It  did  not  elect  to  rescind, 
but  is  standing  on  the  contract  Its  letters 
show  unequivocally  that  it  declared  the  con- 
tract forfeited,  1.  e.,  rescinded,  on  account  of 
plaintiff's  breach,  and  claimed  the  right  to 
retain  the  money  paid  by  plaintiff  on  the 
ground  that  it  had  been  forfeited.  The  ab- 
sence of  any  agreement  giving  it  the  right  to 
claim  such  payments  as  a  forfeiture  or  as 
liquidated  damages  left  it  in  the  position  of 
having  elected  to  stand  on  Its  right  to  recover 
damages  for  plaintiff's  breach.  It  Is  con- 
ceded that  defendant  suffered  no  actual 
damages,  since  it  resold  the  land  at  the  same 
price  plaintiff  agreed  to  pay,  and  by  rescind- 
ing the  contract,  defendant  undertook  in  law 
to  place  the  plaintiff  in  statu  quo  by  return- 
ing the  purchase  money  received  from  him. 
Sanders  v.  Block,  supra. 

In  this  view  of  the  case  It  is  not  necessary 
to  discuss  whether  the  oral  agreement  was  a 
contract  of  sale  or  an  option  agreement 
In  neither  case  would  defendant  be  entitled 
to  keep  the  money.  The  court  did  not  err 
In  directing  a  verdict  for  plalntUE, 

Affirmed.    All  comcor. 
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LUMPKIN  T.  STRANGE  et  aL     (No.  11752.) 

(Kansas  City   Court  of   Appeals.     Missouri. 

Nov.  1,  1915.) 

1.  TBIAI.  4=9251— Ihstbuctiors—Contobmitt 
TO  Pleadings. 

In  an  action  on  a  note,  where  the  amended 
answer  admitted  there  was  a  |>artial  considera- 
tion, as  it  only  pleaded  a  partial  failure  of  con- 
sideration, the  giving  of  an  instruction  submit- 
ting the  hypothesis  that  there  was  no  considera- 
tion for  the  note  was  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  587-595;    Dec.  Dig.  «=»251.] 

2.  TBIAL     «=9l90)— iNSTBUCnON— SnBlOSSION 

OF  Qdkstion  of  Law  to  Jury. 

In  an  action  on  a  note,  where  the  defense 
was  that  the  consideration  rendered  by  defend- 
ant for  plaintiflTs  release  of  his  right  to  collect 
the  note  was  a  special  and  specific  agreement  on 
defendant's  jpart  to  release  plaintiff  from  certain 
obligations  in  regard  to  land  sold  defendant  by 
plaintiff,  the  giving  of  plaintiff's  third  instruc- 
tion, which,  in  referring  to  the  question  whether 
plaintiff  agreed  to  release  defendant  from  the 
payment  of  the  note,  submitted  whether  the 
agreement  was  for  a  valuable  consideration,  was 
erroneous,  as  leaving  the  jury  to  determine 
what  facts  constituted  valuable  consideration,  a 
question  of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  467-470;    Dec.  Dig.  <S=»199.] 

3.  Bills  and  Notes  iS=>537— Rblkasib— Con- 

BIDEBATION — QdEBTION    OF   LAW. 

What  is  valuable  consideration  for  the 
release  by  the  payee  of  a  note  of  his  rights 
thereunder  is  a  question  of  law. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  1862-1883 ;  Dec.  Dig.  <S=» 
537.] 

Appeal  from  Circuit  C!ourt,  Miller  County; 
Jack  G.  Slatei,  Judge. 

"Not  to  be  officially  published." 

Action  by  William  M.  Lumpkin  agalnat 
WilUam  H.  Strange  and  others.  Judgment 
for  defendants,  and  plaintitC  appeals.  Re- 
versed, and  cause  remanded. 

Robert  F.  White,  of  Eldon,  for  appellant. 
Barney  Reed,  of  Ulman,  and  Sid  C.  Roach, 
of  Iilnn  Greek,  for  respondents. 

ELLISON,  P.  J.  This  action  is  based  on  a 
promissory  note  for  $130.  The  judgment  in 
the  trial  court  was  for  the  defendant.  De- 
fendant's aiuended  answer  admitted  the  exe- 
cution of  the  note.  It  was  conceded  that  It 
was  given  as  the  purchase  price  of  certain 
lots  in  Aurora  Springs,  Miller  county.  Mo. 
It  was  alleged  in  the  amended  answer  that 
there  was  a  partial  failure  of  consideration. 
It  was  also  alleged  that  the  note  had  been 
fully  discharged  by  a  verbal  settlement  be- 
tween the  parties. 

The  evidence  in  defendant's  behalf  was 
that  he  bought  a  large  number  of  lots  from 
plaintiff,  an  old  man  over  80  years  of  age, 
for  which  the  latter  was  to  make  him  a 
warranty  deed,  with  abstract  of  title,  and 
he,  in  turn,  was  to  execute  a  deed  of  trust 
on  the  property  to  secure  the  payment  of 
the  note.  The  evidence  further  showed  that 
these  deeds  were  executed  by  the  parties  re- 


spectively, but  that  by  mistake  plaintiff  omit- 
ted to  include  in  Ids  deed  a  part  of  the 
ground  he  was  to  convey,  and  Ukewise  de- 
fendant omitted  it  from  the  deed  of  trust. 
The  testimony  of  def^idant  in  bis  own  be- 
half tended  to  show  that  when  he  discovered 
the  mistake  he  mentioned  it  to  plalntitf,  and 
that  it  was  thereupon  verbally  agreed  be- 
tween them  that  he  (plaintiff)  need  not  con- 
vey the  property  omitted,  and  need  not  pro- 
cure an  abstract  of  title,  and  that  plaintiff 
would  deliver  up  the  note,  and  defendant 
could  keep,  without  price,  the  property  plain- 
tiff had  deeded  him. 

In  the  course  of  this  examination  the 
court  asked  how  many  lots  were  conveyed  by 
plaintiff's  deed  to  the  defendant,  and  coun- 
sel answered  that  there  vrere  65.  This  was 
not  disputed,  and  defendant  admitted  that  he 
had  sold  some  of  them.  When  asked  If  he 
had  not  sold  as  many  as  51  of  them,  he  an- 
swered: "If  I  did,  I  don't  recollect  it;  I  don't 
recollect"  He  was  asked  if  he  had  not  sold 
60  cords  of  wood  off  of  them  at  $3  per  cord, 
and  also  100  ties.  He  answered  that  he  had 
not ;  but,  when  asked  If  he  had  not  sold  $300 
worth  of  timber,  he  answered,  "No,  I  didnt 
get  the  third  or  the  fourth"— saying  further 
on,  "I  worked  the  timber  off  a  part  of  them, 
and  part  I  didn't"  We  thus  have  presented 
the  remarkable  situation  that  defendant, 
without  paying  one  cent,  got  and  kept,  with- 
out tender  of  reconveyance,  65  of  plaintiff's 
lots,  a  large  number  of  which  he  has  sold  out- 
right, and  has  disposed  of  the  timber  grow- 
ing on  others. 

[1]  An  instruction  was  given  submitting 
the  hypothesis  that  there  was  no  considera- 
tion for  the  note.  This  was  error.  The 
amended  answer  admitted  there  was  a  par- 
tial consideration,  in  that  it  only  pleaded  a 
partial  failure. 

[2, 3]  Error  was  committed  in  plaintiff's 
third  instruction.  In  referring  to  the  ques- 
tion whether  plaintiff  agreed  to  release  de- 
fendant from  the  payment  of  the  note,  it  sub- 
mitted whether  this  agreement  was  "for  a 
Valuable  consideration."  The  defense  was 
that  the  consideration  rendered  by  defendant 
for  plaintiff's  release  was  a  special  and  spe- 
cific agreement  on  his  part  to  release  plaintiff 
from  certain  obligations.  This  should  have 
been  submitted  to  the  Jury  to  find  as  a  fact; 
the  court  stating  that,  if  found  to  be  a  fact, 
It  would  be  a  valuable  consideration.  As 
written,  the  Instruction  leaves  for  the  jury  to 
determine  what  facts  constitute  a  valuable 
consideration.  That  was  a  question  of  law 
for  the  court. 

Plaintiff  has  raised  several  points  against 
the  defense  that  we  need  not  notice,  since 
the  judgment  is  to  be  reversed.  Among  these 
defenses  is  that  of  the  statute  of  frauds. 
We  do  not  say  whether  the  case  Involves 
that  statute.  It  is  suggested  that,  if  the  case 
is  to  come   to  another  trial,   that  question 
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should  be  examined.  It  is  further  suggested 
that.  If  It  does  come  to  such  other  trial,  the 
defendaul,  If  he  Is  to  succeed,  should  explain, 
in  tenqs  plainer  than  now  appears,  how  he 
proposes  to  get  plaintlfFs  property,  dispose 
of  most  of  it,  and  yet  pay  nothing  for  it. 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


FLEMING  ▼.  MEALS  et  al.    (No.  11284.) 

(Kansas  City  Court  of  Appeals.     Misaoori. 

May  3,  1915.    On  Motion  for  Behear- 

ing,  Oct  4,  1915.) 

1.  Appeal  and  Error  i8=>671— Review— Ab- 
stract OF  Record— Motion  fob  New  Tbiai. 

Where  the  abstract  of  the  Dill  of  exceptions 
contained  the  motion  for  a  new  trial  and  showed 
that  it  was  filed  and  overruled,  but  the  abstract 
of  the  record  proper  failed  to  show  the  ffliug 
and  overraling  of  the  motion,  only  the  record 
proper  could  be  considered,  so  that  the  qaestion 
of  tiie  sufficiency  of  the  evidence  to  support  the 
pleaded  cause  of  action,  a  matter  of  exception, 
could  not  be  considered;  and  such  requirement 
was  DOt  changed  by  Kansas  City  Court  of  Ap- 
peals rule  26  (169  S.  W.  zv),  providing  that  rec- 
ord entries  perfecting  an  appeal  need  not  be  per- 
fected. 

[Ed.  "Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2867-2872;  Dec.  Dig.  ©=> 
«J71J 

2.  Appeal  and  Ebbob  «=300  —  Motion  fob 
New  Trial. 

Matters  of  exception  cannot  be  reviewed 
in  the  appellate  court,  unless  reserved  in  a  mo- 
tion for  a  new  trial  filed  in  proper  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  §S  1740-1742;  Dec.  Dig.  <S=> 
300.] 

3.  Appeal  and  Erbob  ®=»590— Abstbaot— 'Be- 

QDEST  rOB  LiEAVE  TO  AMEND— TlME. 

The  filing  of  a  supplemental  abstract,  if 
treated  as  a  request  for  leave  to  amend  the 
original,  would  be  denied,  where  it  was  not  fil- 
ed until  after  appellees  had  attacked  the  origl- 
nal  abstract,  and  no  good  reason  was  given  for 
the  appellant's  failure  to  present  a  sufficient 
abstract  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ICrror,  Cent.  Dig.  §§  2611-2615 ;  Dec.  Dig.  «=» 
590.] 

On  Motion  for  Rehearing. 

4.  Appeal  and  Erbob  ®=>590  —  Abstbact — 
Lkave  xd  Amend. 

Leave  to  amend  an  abstract  of  the  record 
cannot  be  inferred  from  the  mere  granting  of 
permission  to  file  a  supplemental  abstract,  sub- 
ject to  further  decision  of  the  question  whether 
an  amendment  should  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2611-2615;  Dec.  Dig.  «S=> 
590.] 

Appeal  from  Clrcnit  Court,  Randolph  Coun- 
ty ;    Samuel  Davis,  Special  Judge. 

Action  by  Fred  Fleming  against  T.  T. 
Meala  and  another,  administrators  of  the  es- 
tate of  John  W.  Meals,  deceased.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Whitecotton  &  Wight  and  M.  J.  Lilly,  all  of 
Moberly,  for  appellant  Wiilard  P.  Cave,  of 
Moberly,  W.  M.  Williams,  of  Boonvllle,  and 
A.  C.  Glsdney  and  El  F.  Gutekunst,  both  of 
Moberly.  for  respondents. 


JOHXSON,  3.  This  is  an  action  against 
the  administrators  of  the  estate  of  John  W. 
Meals,  deceased,  upon  a  demand  for  pei»onal 
services  rendered  their  intestate  in  his  life- 
time. A  directed  verdict  for  defendants  was  - 
returned  in  the  circuit  court  at  the  close  of 
plaintiff's  evidence,  and  plaintiff  appealed. 
The  only  issue  raised  by  the  demurrer  to 
the  evidence  and  discussed  in  the  brief  and 
argument  of  counsel  for  plaintiff  is  the  suffi- 
ciency of  the  evidence  to  support  the  pleaded 
cause  of  action. 

[1]  Counsel  for  defendants  contend  that 
this  question,  which  relates  entirely  to  a 
matter  of  exception,  is  not  l>efore  us,  since 
the  abstract  of  the  record  filed  by  plaintiff 
fails  to  show  the  filing  and  overruling  of  & 
motion  for  a  new  trial. 

The  abstract  of  the  bill  of  exceptions  con- 
tains the  motion  for  a  new  trial  and  shows 
that  it  was  filed  and  overruled,  but  that  part 
of  the  abstract  devoted  to  the  record  proi)er 
fails  to  refer  to  that  motion.  No  effort  was 
made  by  plaintiff  to  correct  this  error  until 
after  attention  was  called  to  it  in  the  brief 
of  defendants,  which  was  served  on  plaintiff 
February  20,  1915.  The  cause  was  argued 
and  submitted  March  2d,  and  leave  was 
granted  plaintiff  to  file  a  reply  brief  within 
ten  days,  but  no  permission  was  given  blm 
to  file  a  supplemental  abstract  On  'March 
10th  he  filed  a  "supplemental  abstract  and  re- 
ply brief,"  in  which  he  set  forth  record  eu- 
trles  showing  the  filing  and  overruling  of  the 
motion  for  a  new  trial.  No  excuse  or  ex- 
planation was  offered  for  his  failure  to  show 
these  record  facts  in  his  original  abstract. 

In  Dalton  v.  Register,  248  Mo.  150,  154  S. 
W.  67,  decided  after  the  promulgation  by  the 
Supreme  Court  of  rule  32  (169  S.  W.  xi), 
which  is  the  same  as  our  rule  26  (168  S.  W. 
XV),  the  opinion  has  this  to  say  of  the  fail- 
ure of  the  abstract  of  the  record  proper  to 
show  the  filing  of  a  motion  for  a  new  trial: 

"It  is  true  that  in  the  abstract  of  a  purported 
bill  of  exceptions  it  appears  that  such  a  motion 
was  filed,  but  in  a  line  of  cases  we  have  held 
this  Insufficient  These  cases  are  of  such  long 
standing  and  so  numerous  that  the  lawyers  of 
the  state  must  abide  by  them ;  and  so  consist- 
ent is  the  ruling  that  we  shall  not  further  re- 
state the  rule,  other  than  to  state  that  under 
these  we  have  held  that  the  abstract  of  the  rec- 
ord proper,  as  distinguished  from  the  abstract 
of  the  bill  of  exceptions,  must  show  the  filing 
and  overruling  of  a  motion  for  new  trial.  And 
if  it  does  not  so  show,  then  we  have  only  the 
record  proper  before  us  for  consideration.  It 
is  true  that  we  have  recently  adopted  a  new 
rule  of  practice  in  this  court,  which  we  hop£ 
may  be  better  understood  and  more  generally 
followed  than  the  one  under  which  the  cases 
suggested  were  decided,  but  this  new  rule  can- 
not avail  this  appellant,  for  two  reasons:  (1) 
Because  his  abstract  was  filed  before  the  rule 
was  adopted  by  the  court;  and  (2)  because  the 
abstract  as  filed  does  not  comply  either  with  the 
old  or  new  rule." 

And  in  State  v.  Scobee,  255  Mo.  273,  164 
S.  W.  198,  it  is  held: 

"That  since  that  which  has  been  called  the 
record  proper  to  distinguish  it  from  that  part 
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of  the  record  made  bo  by  the  timely  and  propr 
filing  of  a  bill  of  ezcepdons,  fails  to  show  either 
that  the  motion  for  a  new  trial  was  filed  or  that 
it  was  overruled,  there  is  nothing  before  us  ex- 
cept the  record  proper.  State  v.  George,  221 
Mo.  519  [120  S.  WT  35] ;  HiU  v.  Butler  Co., 
195  Mo.  511  [94  S.  W.  518]." 

To  the  same  effect  are  the  cases  of  Smith 
T.  Russell,  171  Ma  App.  324,  157  S.  W.  813, 
and  State  ex  rel.  t.  Sly,  180  Mo.  App.  379, 
167  a  W.  1197,  decided  by  this  court  after 
the  adoption  of  rule  26. 

[2]  Matters  of  exception  cannot  be  review- 
ed in  the  appellate  court,  unless  they  were 
preserved  in  a  motion  for  a  new  trial  filed 
In  proper  tim^  and  It  is  Just  as  necessary 
now  as  it  was  before  tbe  adoption  of  rule  26 
that  tbe  filing  and  overruling  of  the  motion 
appear  in  the  abstract  of  tbat  part  of  the 
record  called  the  record  proper  to  distinguish 
it  from  tbe  biU  of  exceptions. 

[3]  If  we  should  treat  the  filing  of  the 
supplemental  abstract  as  a  request  for  leave 
to  amend  tbe  original,  tbe  request  should  be 
denied,  on  the  ground  tbat  it  did  not  come 
until  after  defendants  had  attacked  the  orig- 
inal abstract,  and  no  good  reason  is  given 
for  the  failure  of  plaintiff  to  present  a  suffi- 
cient abstract  in  the  first  Instance.  Thorp 
V.  Railroad,  157  Mo.  App.  loc.  cit.  502,  138 
S.  W.  100;  Langstaff  v.  City,  246  Mo.  223, 
151  S.  W.  456;  Harding  v.  BedoU,  202  Mo. 
625,  100  S.  W.  638;  Nickey  v.  Leader,  233 
Mo.  30,  138  S.  W.  18. 

There  is  nothing  before  us  but  the  record 
proper,  and,  since  the  only  error  claimed  by 
plaintiff  relates  to  matters  of  exception,  it 
follows  that  the  Judgment  must  be  affirmed. 

It  is  so  ordered.    All  concur. 

On  Motion  for  Rehearing. 

JOHNSON,  J.  Appellant  insists  In  his  mo- 
tion for  a  rehearing  tbat  at  tbe  argument 
of  the  cause  in  this  court  leave  was  granted 
him  to  file  a  supplemental  abstract  correct- 
ing the  error  in  tbe  original  abstract  to 
which  respondents  bad  called  attention  In 
their  brlet  We  did  not  hear  argument  on 
the  questions  of  the  sufficiency  of  the  ab- 
stract or  of  appellant's  right  to  remedy  any 
material  defect  therein  at  that  time,  but  took 
tbose  questions  with  tbe  case  and  allowed 
the  proffered  supplemental  abstract  to  be 
filed,  subject  to  the  solution  of  the  questions 
we  thus  reserved  for  future  decision.  We 
are  convinced  of  the  soundness  of  the  view 
we  expressed  in  the  foregoing  opinion  tbat 
the  omission  of  tbe  abstract  of  the  record 
proper  to  show  the  filing  and  overruling  of 
■the  motion  for  a  new  trial  precluded  con- 
sideration of  matters  of  exception  on  appeal. 
After  respondents  made  the  point  of  a  de- 
fective abstract,  permission  to  correct  the 
defect  by  amendment  should  not  be  granted 
tbe  appellant  except  for  good  cause. 

[4]  And  leave  to  amend  cannot  be  infer- 
red from  the  mere  granting  of  permission  to 
file  a  supplemental  abstract  received  subject 


to  the  further  dedsioii  of  the  question  of 
whether  or  not  an  am^idment  should  be  al- 
lowed. 

We  are  deciding  the  case  on  tbe  ground 
that  matters  of  exception  are  not  proper!; 
before  us,  but  It  Is  proper  to  add  that  we 
have  examined  tbe  case  on  the  merits,  and 
find  no  prejudicial  error  in  the  record.  In 
our  opinion,  the  learned  trial  Judge  took  a 
proper  view  of  the  case  presented  by  appel- 
lant in  sustaining  a  demurrer  to  the  evi- 
dence. 

The  Jadgment  is  affirmed.    All  concur. 


BIOOBRSTAFF  v.  RILEI.    (No.  11710.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  1,  1915.) 

1.  WiTTTESSES    <8=»138  —  Paett    to    Actios 
AGAINST  Decedent's   Estate  —  Sistes  or 

Ol^IMANT. 

Under  Rev.  St.  1900,  §  6354,  providing  in 
part_  that  In  actions  where  one  of  tbe  original 
parties  to  the  contract  or  cause  of  action  in  is- 
sue and  on  trial  is  dead,  the  other  party  to  such 
contract  or  cause  of  action  shall  not  be  admitted 
to  testify  either  in  his  own  favor  or  in  favor  of 
any  party  to  the  action  claiming  under  him,  and 
tbat  where  an  executor  or  administrator  is  a  pa> 
ty  the  other  party  shall  not  be  admitted  to  testi- 
fy in  his  own  favor,  unless  tbe  contract  in  issae 
was  originally  made  with  a  person  who  is  liv- 
ing and  competent  _  to  testlR-,  where  a  young 
negro  rendered  services  for  his  aged  and  diseas- 
ed grandfather  for  a  number  of  years,  nursing 
the  old  man  and  working  to  support  the  family, 
the  testimony  of  his  sister,  who  likewise  bad 
lived  with  her  grandfather,  that  the  old  man 
had  repeatedly  promised  to  pay  plaintiff  for  his 
services,  was  admissible;  since  plaintifiTs  ac- 
tion was  not  founded  on  a  joint  contract  made 
by  the  grandfather  with  plaintiff  and  his  sister, 
or  tbat  she  was  a  proper  witness: 

[BJd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  674,  576;    Dec.  Dig.  «=»138.] 

2.  EXECUTOBS  AND  Aduinistbatobs  <8=>227— 
Allowance  of  Claiu — Fosu  or  Pbesenta- 

TION. 

Where  the  demand  filed  in  the  probate  court 
embodying  plaintiff's  contractual  claim  against 
a  decedent's  estate  was  not  attacked  by  motion 
or  otherwise  prior  to  trial,  the  point  being  first 
raised  by  an  objection  to  the  introduction  nt 
evidence  that  the  first  item  for  services  rendered 
in  working  decedent's  farm  might  have  been  suf- 
ficient, but  that,  when  tbe  second  was  added, 
containing  a  charge  for  caring  for  and  waiting 
on  decedent,  together  with  a  charge  for  board 
and  provisions  furnished,  the  whole  became  so 
indefinite  as  to  be  an  insufficient  statement  on 
which  to  base  a  finding,  such  demand  was  suffi- 
cient, since  no  formal  pleadings  are  required 
in  the  presentation  of  demands  for  allowance  in 
the  probate  court,  and,  if  the  demand  presented 
be  sufficient  to  advise  the  opposite  party  of  tbe 
nature  of  the  claim  and  to  bar  another  action  on 
the  same  cause,  all  other  defects  will  be  cured 
by  tbe  defendant  if  he  suffers  the  case  to  go  to 
trial  on  the  merits  without  attacking  the  de- 
mand. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  SJ  811-fil8,  342; 
Dec.  Dig.  <S=>227.] 

3.  EXSCUTOBS  AND  Aduinistbatobs  ®=>221' 

Disputed  Clahc— Decedent's  Pboxise  to 
Pat— SumciENOT  of  Evidence. 

In  an  action  against  the  estate  of  an  aged 
and  diseased   negro  to  recover  for  bis  grand- 
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son's  services  in  working  for  and  nursing  dece- 
dent during  a  term  of  years,  eridence  held  suffl- 
cient  to  support  finding  that  the  parties  had  a 
mutual  and  often  expressed  understanding  that 
the  services  were  not  gratuitous,  but  to  be  com- 
pensated. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §}  901-903%, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec,  Dig.  <S=»221.] 

4.   EXECTJTOBS  AND  Adionistbatobs  «=»206— 

Decedent's  Pkomise  to  Pat  on  Death  — 

IirHATEBIAI.ITY  OF  FOBM  OF  RECOMTENSE. 

Where  an  aged  negro,  whose  grandson  was 
8npi>orting  and  nursing  him,  working  the  old 
man's  farm,  agreed  that  such  grandson  should 
receive  compensation  for  such  services  out  of  his 
estate  upon  Us  death,  such  grandson  was  enti- 
tled to  the  promised  remuneration  upon  bis 
grandfather's  death,  even  though  he  could  not 
get  it  in  the  form  he  expected ;  the  only  ques- 
tion being  whether  the  parties  intended  that 
tile  services  be  gratuitous  or  performed  for  hire. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  733;  Dec.  -Dig. 
<8=»206.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty; A.  D.  Bumes,  Judge. 

Action  by  Cbarles  Blggerstail,  Jr.,  against 
H.  B.  Riley,  administrator  of  the  estate  of 
Charles  BiggerstafF.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  S.  Hemdon,  of  Plattsbnrg,  for  appel- 
lant. Frost  &  Frost,  of  Plattsbnrg,  for  re- 
spondent 

JOHNSON,  J.  This  action  originated  In 
the  probate  court  of  Clinton  oonnty  npon  the 
foUo'wlng  demand  filed  by  plaintiff  against 
the  estate  of  Charles  Blggerstaff,  deceased: 

To  working  on  the  farm,  looking  after 
and  caring  for  stock,  for  and  begin- 
ning March  6,  1905,  for  ten  years, 
ending  March  6, 1914,  at  the  rate  of 
$25  per  month  or  |300  per  year. . . .  $8,000.00 

To  caring  for  and  waiting  on  deceased 
and  furnishing  board  and  provisions 
for  and  from  March  6,  1905,  to  and 
ending  MarcB  6,  1914,  at  the  rate  of 
$15  per  month $1,800.00 

Tbe  cause  was  tried  in  the  probate  court, 
and  on  appeal  in  the  circuit  court,  resulting 
eadi  time  In  a  verdict  and  judgment  for 
plaintiff  for  the  full  amount  of  the  demand. 

The  facts  of  the  case,  as  disclosed  by  the 
evidence  introduced  at  the  trial  in  the  circuit 
court,  are  as  follows:  Charles  Blggerstaff, 
an  aged  negro,  died  Intestate  in  Clinton 
county,  March  6,  1914,  leaving  neither  widow 
nor  descendant,  but  leaving  an  estate  consist- 
ing of  a  farm  of  70  acres  near  Plattsburg, 
the  county  seat,  and  cash  and  solvent  notes 
amounting  to  about  $7,000.  He  was  born 
and  reared  in  slavery  in  Kentucky,  and  was 
married  In  that  state  to  a  negress  called  In 
the  evidence  "Aunt  Jane,"  who,  at  the  time 
of  the  marriage,  had  a  son  named  John.  The 
three  were  slaves  of  Wilson  Blggerstaff,  who 
brought  them  with  him  on  his  removal  in 
1857  from  Kentucky  to  Clinton  county. 
When  they  were  freed  from  slavery,  the 
three  left  the  service  of  their  former  owner  i 


and  made  a  home  for  themselves  on  a  part 
of  the  farm  which  now  belongs  to  the  estate. 
John,  who  took  the  name  of  Blggerstaff, 
married  and  made  another  home,  leaving  his 
mother  and  stepfather.  Two  children  were 
bom  to  him  by  his  wife,  viz.,  the  plaintiff, 
Charles,  and  a  daughter  whom  they  named 
Ruth.  The  mother  of  these  children  died  In 
their  early  Infancy,  and  John  returned  with 
them  to  the  home  of  his  mother  and  step- 
father, where  they  lived  as  one  family  until 
the  death  of  John,  which  occurred  In  1803. 
Thereafter  the  two  children  continued  to  live 
with  the  decedent  until  February,  1913,  when 
Both  married  and  left  the  old  home.  Plain- 
tiff remained  with  the  old  man,  who  became 
a  widower  in  1898,  until  his  death,  which, 
as  stated,  occurred  in  March,  1914.  At  that 
time  plaintiff  was  28  and  Ruth  80  years  of 
age. 

After  the  death  of  their  father,  the  cfaU- 
dren  were  supported  by  their  grandparents, 
and,  in  their  childhood,  were  sent  to  schooL 
They  were  Industrious  and  worked  faithful- 
ly. Four  years  before  her  death  their  grand- 
mother was  stricken  and  rendered  helpless 
by  paralysis,  and  the  work  of  the  children 
grew  heavier.  During  the  last  10  years  of 
his  life  the  deceased  was  Infirm  and  afflicted 
with  a  malady  which  required  the  almost 
constant  attention  of  a  nurse.  Plaintiff  dis- 
charged those  duties,  and,  in  addition,  per- 
formed all  of  the  work  on  the  farm,  for 
which  he  received  no  compensation.  In  ad- 
dition to  doing  such  work,  he  worked  for 
farmers  in  the  neighborhood,  using  the  mon- 
ey he  earned  for  the  support  of  the  family. 
In  short,  during  the  period  for  which  he 
now  claims  compensation,  he  was  farmhand 
and  nurse  for  a  helpless  and  diseased  old 
man,  and  most  faithfully  and  efficiently  per- 
formed hla  onerous  duties. 

There  Is  evidence  tending  to  show  that 
plaintiff  and  deceased  had  a  mutual  tmder- 
standing  that  the  services  were  not  being 
gratuitously  rendered,  but  were  to  be  ade- 
quately compensated.  Plaintiff's  sister  testi- 
fied that  on  different  occasions  during  the 
last  10  years  of  his  life  the  old  man,  in  her 
presence,  declared  his  Intention  to  plaintiff 
to  pay  him  well  for  his  services.  "He  said 
he  was  going  to  pay  Bud  [plaintiff]  and  pay 
him  well  for  what  he  had  done,  and  my 
brother  said  'All  right'" 

Two  daughters  of  Wilson  Blggerstaff,  who 
exhibited  an  nnselflsh  Interest  in  their  fa- 
ther's old  slave,  especially  after  he  became 
helpless,  testified  to  having  repeatedly  nrged 
him  to  pay  or  make  some  provision  for  pay- 
ing plaintiff.    One  of  them  said : 

"I  talked  to  old  Charles  about  Bud's  being  so 
good,  and  he  ought  to  be  paid  for  it,  and  old 
Charles  would  tell  me,  'At  toy  death  Bud  and 
Ruth  will  get  everythmg  I  have;  there  is  no 
one  else  to  leave  it  to,  and  1  expect  them  to 
have  it'  He  didn't  pay  them  a  thing  while  he 
lived.    •    •    •    He  said  that  he  was  going  to 
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leave  them  everythlns  he  had,  and  at  his  death 
they  would  get  it.  He  wasn't  paying  them  now, 
but  they  would  get  what  he  find  at  his  death. 
He  said  they  were  good  and  Mud  to  him,  and 
he  wanted  them  to  have  everything  he  had  at 
his  death." 

Another  dIsintereBted  witness  testified  to 
having  had  a  conversation  with  the  old  man 
In  which  the  latter  said — 
"be  intended  to  pay  Bud  for  everything  he  done. 
He  said  Bud  was  good  to  him,  and  was  the  only 
one  that  stayed  by  him  when  he  was  sick  and 
waited  on  him  and  he  intended  to  pay  him  and 
pay  him  well." 

Another  witness   testified : 

"He  always  said  he  intended  to  will  them  his 
property  at  liia  death.  He  didn't  pay  them  for 
their  services  on  that  account  They  would  get 
all  he  had  anyway." 

A  neighbor  who  bad  known  deceased  for 
20  years  said: 

"I  have  had  frequent  talks  with  the  old  man, 
and  he  said  that  Bud  was  doing  the  work,  him 
and  his  sister,  and  he  expected  to  pay  them 
well  for  it" 

[1]  We  are  asked  to  disregard  the  testi- 
mony of  plaintiff's  si&ter  and  to  reverse  the 
Judgment  and  remand  the  cause  for  the  rea- 
son that  she  was  incompetent  to  testify  as  a 
witness  under  section  6354,  R.  S.  1909.  In 
su  instance,  the  ground  of  her  asserted  incom- 
petency Is  that  she  Is  prosecuting  a  demand 
for  her  services  rendered  to  the  deceased,  is 
a  party  to  the  contract  for  services  which 
plaintiff  is  seeking  to  have  enforced,  and 
therefore  comes  under  the  ban  of  the  pro- 
vision of  the  statute  that,  "where  one  of  the 
original  parties  to  the  contract  or  cause  of 
*  action  in  Issue  and  on  trial  Is  dead,  *  •  • 
the  other  party  to  such  contract  or  cause  of  ac- 
tion shall  not  be  admitted  to  testily  •  •  • 
In  his  own  favor." 

The  action  of  plaintiff  is  not  founded  on  a 
joint  contract,  and  the  evidence  which  tends 
to  show  that  his  services  were  rendered  un- 
der a  contractual  agreement  for  oMupensa- 
tlon  does  not  disclose  a  Joint  employment  or 
hiring  of  plaintiff  and  his  sister.  All  that 
the  record  shows  is  that  the  deceased  prom- 
ised to  pay  plaintiff  for  his  services,  and 
that  such  promise,  which  was  accepted  and 
acted  upon,  in  no  wise  was  connected  by  the 
parties  with  the  services  of  the  witness,  nor 
with  any  obligation  the  old  man  assumed 
towards  her.  The  respective  contracts  and 
actions  are  entirely  separate  and  independ- 
ent, the  parties  are  different,  and  a  witness 
does  not  come  within  the  terms  of  the  stat- 
ute excluding  one  who  Is-  a  party  to  the  con- 
tract or  cause  of  action  "In  Issue  and  on 
trial."  Gunn  v.  Thruston,  130  Mo.  339,  32 
S.  W.  654;  Carpenter  v.  Coats,  183  Mo.  52, 
81  S.  W.  1089. 

[2]  The  sufficiency  of  the  demand  filed  In 
the  probate  court  to  support  the  verdict  and 
Judgment  Is  challenged  on  the  ground  that: 
,  "The  first  item,  standing  alone,  might  have 
been  sufficient,  but  when  the  second  was  added, 
in  which  a  charge  for  caring  for  and  waiting 
on  deceased  is  intermingled  with  a  charge  for 


board  and  provisions  furnished,  the  whole  i»  ao 
indefinite  and  uncertain  that  it  is  not  ■  suffi- 
cient statement  on  which  to  base  a  finding." 

The  demand  was  not  attacked  by  motion 
or  otherwise  prior  to  the  trial  In  the  circuit 
court,  and  the  point  first  was  raised  by  an 
objection  to  the  introduction  of  evidence.  No 
formal  pleadings  are  required  in  the  presen- 
tation of  demands  for  allowance  In  the  pro- 
bate court,  and  If  the  demand  presented  be 
sufficient  to  advise  the  opposite  party  of  the 
nature  of  the  <dalm  and  to  bar  another  ac- 
tion on  the  same  cause,  all  other  defects 
will  be  cured  by  the  defendant  If  he  suffers 
the  case  to  go  to  trial  on  the  merits,  with- 
out attacking  the  demand.  Rassleur  v.  Zim- 
mer,  249  Mo.  175,  155  S.  W.  24 ;  Iba  v.  RaU- 
road,  45  Mo.  469 ;  Bronze  Co.  v.  Doty,  89  Mo. 
App.  loc.  dt  198,  73  S.  W.  234,  78  8.  W.  850; 
Christlanson  v.  McDermstt,  123  Mo.  App. 
loc.  dt  455, 100  S.  W.  63;  Jarrett  v.  Mohan, 
142  Mo.  App.  29,  126  S.  W.  212. 

It  cannot  be  said  with  any  staovr  of  reason 
that  the  Instant  Judgment  would  not  be  a 
complete  bar  to  another  action  for  services 
and  for  advances  made  by  plaintiff  on  ac- 
count of  board  and  provisions,  and  this  being 
so,  defendant,  failing  to  raise  the  point  of 
Indefintteness  or  uncertainty  in  the  state- 
ment at  the  pr(q[>er  time  and  In  the  pnqier 
manner,  is  In  no  position  to  complain. 

[3, 4]  It  Is  argued  by  defendant  that  the 
evidence  shows  conclusively  that  the  dece- 
dent was  In  loco  parentis  to  plaintiff  during 
the  period  In  which  the  alleged  services  were 
rendered,  and  falls  to  show  the  existence  of 
a  contractual  agreonent  or  understanding 
that  the  services  were  not  to  be  performed 
gratuitously,  out  of  filial  love  and  reverence, 
but  were  to  be  compensated.  Defendant  of- 
fered no  evidence,  but  relies  on  the  testimony 
of  some  of  the  witnesses  from  which  it  is 
argued  that  the  decedent.  In  his  Ufetlme, 
went  no  further  than  to  give  voice  to  his 
gratitude  for  the  kindness  of  plaintiff  and 
to  his  voluntary  Intention  to  bestow  a  testa- 
mentary bounty  upon  his  benefactor.  But 
we  find  ample  evidence  In  the  record  to  sup- 
port an  inference  that  the  parties  had  a  mu- 
tual and  often-expressed  understanding  that 
the  services  were  not  gratuitous,  but  were 
to  be  adequately  compensated.  They  were  not 
allowed  by  the  parties  to  remain  entirely 
In  the  field  of  sentiment,  but  were  made  the 
subject  of  a  contractual  agreement  under 
which  plaintiff  was  to  serve  his  employer 
faithlully,  and,  In  turn,  was  to  be  paid  for 
what  he  had  done.  Grant  that  the  parties 
did  not  Intend  that  payment  should  be  mode 
during  the  lifetime  of  the  employer,  If  they 
mutually  Intended  that  the  services  were  to 
be  paid  for  In  some  way  out  of  the  estate 
of  the  recipient,  we  say,  as  we  did  In  the  case 
of  Christlanson  v.  McDermott,  supra,  that: 

"We  are  at  loss  to  know  why.  if  a  remuner- 
ation was  expected  and  promised  for  the  servic- 
es, plaintiff  would  not  be  entitled  to  it,  althpugk 
she  did  not  get  it  in  the  form  so  expected. 
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The  only  question  la  sncli  <QRsee  Is  whether 
the  parties  Intended  the  serwlees  to  be  gra- 
tuitous, or  performed  for  hire,  and  we  find 
the  evidenoe  amply  supports  the  conclusion 
expressed  in  the  verdict  that  plaintiff  was 
to  be  paid. 

Nothing  we  have  flaixl  Is  in  oonfllct  with 
the  cases  relied  npon  by  defendant.  Bircher 
T.  Boemler,  204  Mo.  S62,  103  S.  W.  40;  Et- 
hart  V.  metric*,  118  M«.  418,  24  &  W.  188; 
Snyder  t.  Free,  114  Mo.  3et,  21  S.  W.  84T; 
Morris  v.  Barnes*  A«m'r,  35  Mo.  412 ;  Hart 
T.  Hart's  Adm'r,  41  Mo.  441^  AuU  Savings 
Bank  v.  AnU'«  Adm'r,  80  Mo.  190;  In  re 
Helpbrlnger,  175  Mo.  App.  325,  162  S.  W. 
288;  Brand  v.  Kay,  166  M*.  App.  loc.  dt. 
•  630,  137  &  W.  623^  Crowley  v.  Dagley,  174 
Mo.  App.  661,  161  a.  W.  366. 

We  have  sufficiently  answered  objections 
nrged  against  tlie  mitngs  of  the  court  on 
Instructions.     The   case   was  tried   without 
I  prejudicial  encr. 
.  Judgment  affirmed.    Ail  concur. 


HOPPINGER  V.  TOCNO.    (No.  11608.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

July  2,  1915.    Behearing  Denied 

Oct.  4,  MIS.) 

.1.    MURIOIPAI,  COBPOSATIOKS  $97105— STREBTa 
— ACTOUOBILE  ACCIDiENT— LiIABlUTT. 

•Where  plaintiff's  minor  son  roUer-skated 
dowa  a  sidewalk  to  a  street  crossing  at  a  negli- 
.gent  irate  of  speed,  s«  that  lie  was  unable  to 
.change  his  eourae  to  avoid  running  into  an  au- 
tomohUe  driven  by  deffindont  owner's  chauf- 
feur in  the  eourae  of  his  employment,  who  was 
.negligent  in  not  seeing  tike  child,  as  did  the 
'Other  SGcupants  of  the  car,  soon  enough  te  stop 
Jt  to  m/oia  the  oolMsion,  whicdh  he  might  havo 
'done,  tlie  owner  of  such  car  was  liable  to  the 
'Plaintiff 'for  the  boy's  resnltiBg  dea£h. 

[Ed.  Kote. — For  other  cases,  see  Mnnicipal 
■Corporations,  Cent.  Dig.  U  1515-1617;  Dec. 
TXg.  <S=*305.] 

2.    TbIAL®=3260— iNSTaDCTIOVfl— RBPETITIOIf. 

Whene  the  essential  elements  of  a  requested 
instruction  were  fully  embodied  in  the  party's 
giTen  inatmctions,  the  refusal  of  the  request 
was  .proper. 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  Si  651-e59 ;   Dec.  Dig.  «s>260.] 

Appeal  frocn  Circuit  Court,  Jackson  Coun- 
ty;  V,  O.  Xfaomas,  Judge. 

"Not  to  be  officially  published." 

ActisD  by  Lena  Uopflnger  against  W.  B. 
lonng.  Judgment  for  plaintiff,  and  de- 
fendant Appeals.    Affirmed. 

O.  C.  Mosman,  of  Kansas  City,  for  appel- 
lant Langsdale  &  Howell,  of  Kansas  City, 
for  respoDitent 

JOHNSON,  J.  Plaintiff,  the  mother  and 
only  surviving  parent  of  Henry  Flaig,  de- 
ceased, sued  to  recover  damages  for  bis 
death,  which  she  alleges  was  caused  by  negli- 
gence of  defendant  Henry  was  12  years 
old  at  the  time  of  bis  death,  which  occurred 
August  14,  1910,  at  the  intersection  of  Twen- 
ty-Fifth  and   Charlotte   streets,    In    Kansas 


City.  He  and  another  boy  were  racing  on 
roller  skates  downgrade  on  the  granitoid 
sidewalk  oh  the  west  side  of  Charlotte 
street  He  bad  on  a  pair  of  freshly  oiled, 
ball-bearing  skates,  and  was  striving  to 
overtake  his  companion,  to  whom  he  had 
given  a  handicap  at  the  top  of  the  hill, 
vybere  the  race  started.  Both  were  moving 
at  high  speed — perhaps  25  miles  per  hour — 
as  they  approached  Twenty-Fifth  street ;  the 
other  boy  being  still  In  the  lead.  An  au- 
tomobile owned  by  defendant  and  occupied 
by  four  persons  approached  the  street  cross- 
ing at  a  speed  of  12  or  14  miles  per  honr 
from  the  east  on  Twenty-Fifth  street,  and 
proceeded  over  the  crossing  without  change 
of  speed  at  a  time  when  the  boys  were  in  a 
place  where  to  avoid  a  collision  with  the 
car  they  would  be  compelled  either  to  stop 
or  to  change  their  course.  The  boy  in  front 
carried  a  stick,  which  he  skillfully  used  as 
a  brake  and  guide,  and,  so  using  it,  was 
able  to  turn  westward  at  the  corner  on  to  a 
dirt  path  and  come  to  a  stop  without  Injury, 
but  Henry  carried  no  stick,  and  was  going  at 
such  high  qieed  that  he  could  neither  stop 
nor  alter  his  course.  There  is  evidence  tend- 
ing to  show  he  was  aware  of  his  peril,  and 
that  it  bad  become  apparent  before  he  reach- 
ed Twenty-Fifth  street,  and  when  the  antO' 
mobile  was  at  or  near  the  east  line  of 
Charlotte  street,  and  could  have  been  pre- 
vented from  passing  athwart  bis  compulsory 
line  of  travel.  A  woman  and  her  adult 
daughter  were  riding  in  the  car,  which  an 
agent  of  def«idant  was  attempting  to  sell  to 
them.  The  mother  sat  in  the  rear  seat  with 
the  agent,  and  the  daughter  in  the  front  seat 
with  the  chauffeur.  The  agent  testified  he 
realized  that  the  boy  bad  lost  control  of 
himself  and  was  in  peril  when  be  was  100 
feet  and  the  car  about  60  feet  from  the 
place  of  oolllsion.  The  agent  halloed,  as  did 
others  who  were  witnesses  of  the  accident, 
but  the  attention  of  the  chauffeur,  who  was 
conversing  with  his  companion,  was  not  di- 
verted to  the  boy  until  the  latter  crashed 
into  the  side  of  the  car  and  was  run  over 
by  the  rear  wheel.  The  chauffeur  testified: 
"Q.  How  fast  were  you  driving  this  car,  if 
you  know,  at  the  time  of  the  collision?  A.  We 
were  traveling  very  slow.  Q.  Well,  about  what 
rate  of  speed  would  you  say?  A.  In  the  vicin- 
ity of  12  or  14  miles  an  hour.  Q.  When  did 
you  first  see  the  boy  that  the  machine  collided 
with?  A.  After  we  stopped.  Q.  When  did  you 
first  know  that  there  had  been  a  collision?  A. 
Well,  I  heard  all  of  a  sudden  somebody  scream, 
something  hit  the  car,  and  I  was  very  much 
astonished,  and  stopped  as  quick  as  I  could.  Q. 
How  far  aid  you  run  after  you  started  to  stop? 
A.  I  think — we  measured  it;  I  think  it  was 
right  dose  to  twelve  feet,  as  I  remember  it." 

The  petition  alleged  acts  of  ordinary  negli- 
gence, and  also  negligence  under  the  humani- 
tarian rule.  Other  parties  were  joined  as 
defendants,  but  an  involuntary  nonsuit  was 
taken  as  to  one,  and  the  action  was  dis- 
missed   as   to   others,   leaving   Young,    the 
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owner  of  the  car,  as  the  sole  defendant. 
Ills  demurrer  to  tbe  evidence  was  overruled, 
and  the  cause  was  submitted  to  the  jury  in 
Instructions  which  allowed  a  recovery  for 
plaintiff  only  on  the  ground  of  a  negligent 
breach  by  defendant's  chauffeur  of  a  duty  he 
owed  the  deceased  under  the  humanitarian 
rule. 

On  behalf  of  plaintiff  the  Jury  were  In- 
structed: 

"That  if  you  believe  and  find  from  the  evi- 
dence that  the  plaintifC  was,  on  the  14th  day 
of  August,  1910,  tbe  sole  Burviving  parent  of 
Henry  Flaig,  a  minor,  and  that  the  said  Henry 
Flaig  came  to  his  death  by  reason  of  a  collision 
with  the  automobile  mentioned  in  evidence,  and 
if  you  further  believe  and  find  from  the  evidence 
that  said  automobile  was  the  property  of  de- 
fendant W.  B.  loung,  and  the  driver  thereof 
the  employ^  of  said  Young,  and  at  said  time  was 
acting  within  the  scope  of  his  employment,  and 
that  said  Henry  Flaig  was  just  before  said  col- 
lision rapidlv  coasting  down  Charlotte  street 
and  approaching  Twenty-Fifth  street,  and  in 
imminent  dangei;  of  being  struck  by  said  au- 
tomobile, and  that  the  driver  of  said  automobile 
saw,  or  by  the  exercise  of  ordinary  care  might 
or  would  have  seen,  said  Henry  Flaig  approach- 
ing the  intersection  of  the  streets  mentioned  in 
evidence  and  in  a  position  of  imminent  peril,  if 
you  find  and  believe  from  the  evidence  he  was 
in  a  position  of  imminent  peril,  in  time  there- 
after, by  the  exercise  of  ordinary  care  on  his 
part  and  by  means  of  the  appliances  at  hand, 
and  with  reasonable  safety  to  the  occupants  oi 
said  automobile,  to  have  stopped  the  said  au- 
tomobile or  to  have  changed  the  course  thereof, 
and  thereby  to  have  averted  the  collision  with 
said  Henry  Flaig,  and  negligently  failed  to  do 
so,  and  that  by  reason  and  as  a  direct  result 
thereof  the  said  Henry  Flaig  was  killed,  then 
your  verdict  will  be  for  tbe  plaintiff  and  against 
defendant  W.  B.  Young,  even  though  you  may 
further  fin4  from  the  evidence  said  Henry  Flaig 
was  guilty  of  negligence  on  his  part  which  di- 
rectly contributed  to  his  death." 

The  Jury  returned  a  verdict  for  plaintiff, 
and  defendant  appealed. 

In  the  argument  of  the  demurrer  to  the 
evidence  which  defendant  insists  should  have 
been  given  counsel  for  both  parties  proceed 
from  the  hypothesis  that  the  boy  was  neg- 
ligent in  law  in  racing  downhill  on  a  public 
sidewallc  at  such  high  speed,  under  condi- 
tions which  deprived  him  of  the  power  to 
stop  at  the  street  crossing  or  even  to  alter 
his  course.  His  negligence,  thus  conceded, 
wUl  be  assumed  for  present  purposes,  and 
win  be  regarded  as  a  potent  cause  of  the 
perilous  situation  which  arose  from  the  co- 
operation of  that  cause  with  the  act  of  tbe 
Chauffeur  in  driving  the  car  across  his  un- 
alterable course  over  the  crossing.  It  re- 
quired the  Joint  action  of  both  of  these  agen- 
cies to  produce  the  Injury;  since  the  boy 
would  have  cleared  the  crossing  in  safety  if 
tbe  car  had  been  kept  out  of  his  way,  and 
the  passing  car  would  not  have  been  a  men- 
ace to  bis  safety  if  he  had  not  lost  control 
over  himself  by  his  own  negligence. 

[1  ]  In  such  state  of  case  plaintiff  could  not 
recover  on  a  cause  founded  upon  negligence 
of  the  chauffeur  which  concurred  In  the  pro- 
duction of  the  dangerous  situation  since  such 
negligence,  If  any,  waa  relegated  to  the  fleld 


of  nonactl(Hiable  wrongs  by  the  cootrlbutorj 
negligence  of  the  boy.  Therefore  the  prtod- 
pal  question  for  determination  is  whether  or 
not  the  evidence  of  plaintiff  disdoaes  a  cause 
of  action  under  the  "last  chance"  rale. 
Should  the  chauffeur,  if  he  had  been  In  the 
exercise  of  reasonable  care,  hare  discovered 
the  dangerous  situation  of  tbe  boy  in  time 
to  have  averted  the  collision  by  stopping  or 
checking  the  speed  of  the  car?  Surprised  by 
the  collision  which  gave  him  his  first  knowl- 
edge of  the  presence  of  the  boy,  the  chauf- 
feur stopped  the  car  in  12  feet,  and  it  is  fair 
to  assume  that  he  conld  have  stopped  in  that 
distance  if  he  had  looked  up  Charlotte  street 
as  the  car  passed  over  the  intersection  and 
have  discovered,  as  every  one  else  who  was 
looking  did  discover,  that  the  boy  was  rush- 
ing  to  a  collision  and  was  without  ability  to 
save  himself.  Counsel  for  defendant  era- 
tend  there  was  nothing  In  the  appearance 
of  the  boy  to  suggest  that  he  was  in  danger 
and  would  not  follow  the  example  of  his 
companion  and  turn  on  to  the  dirt  path,  bat 
the  eyewitnesses,  observing  that  he  carried 
no  stick  and  was  making  visible,  though  fa- 
tlle,  efforts  to  stop  or  change  his  course,  real- 
ized his  peril,  and  it  is  obvious  that  the 
chauffeur  would  have  been  similarly  Impress- 
ed If  he  had  looked  in  that  direction.  His 
failure  to  look,  which  he  concedes,  was  a  di- 
rect cause  of  the  injury,  and  was  negligence 
under  the  humanitarian  rule,  unless  it  should 
be  said  that  he  was  under  no  duty  to  antic- 
ipate that  boys  would  be  making  a  negligent 
and  dangerous  use  of  a  public  sidewalk  and 
crossing. 

In  the  recent  case  of  Howe  v.  Hammond, 
172  Mo.  App.  203,  157  S.  W.  880,  a  boy  coast- 
ing down  a  t)ubllc  street  in  Kansas  City,  in 
violation  of  an  ordinance,  collided  at  a  street 
intersection  with  an  automobile  running  on 
the  cross-street  The  chauffeur  did  not  look 
to  either  side  aa  he  approached  the  cross- 
ing, and  it  was  argued  by  the  defendant  that 
he  owed  the  plaintiff  no  duty  under  the  last 
chance  rule  to  be  on  the  lookout  for  him. 
We  rejected  this  argument,  on  the  ground 
that  the  plaintiff  was  not  a  trespasser  on  the 
street,  but  was  exercising  a  lawful  right  to 
travel  a  street  for  pleasure  In  an  unlawful 
manner,  that  his  rights  were  to  be  measured 
by  the  duty  the  chauffeur  owed  the  public 
using  the  streets,  and  that  such  duty  ^equl^ 
ed  the  chauffeur  to  keep  bis  car  under  con- 
trol at  street  crossings  and  to  look  both  to 
right  and  left  on  cross-streets  for  persons  in 
positions  of  danger.  We  are  satisfied  with 
the  Justice  and  humanity  of  that  decisioa, 
and  repeat  that  it  is  negligence  for  an  auto- 
ist  to  run  at  dangerous  speed  over  such  cross- 
ings without  loolLlng  to  see  whether  or  not 
the  way  is  clear.  The  boys  were  lawfully  on 
the  street,  were  exercising  a  lawful  right  in 
a  negligent  manner,  and  the  chauffeur  was 
negligent  In  not  looking  In  their  direction 
and  stopping  the  car  on  the  first  appearance 
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of  danger.  Th«  demurrer  to  the  evidence 
was  properly  overruled. 

The  quoted  Instruction  given  at  the  re- 
quest of  plalntifl  Is  criticized  on  the  ground 
that  It  failed  to  require  the  Jury  to  find 
"that  the  deceased  was  oblivious  to  his  own 
danger  or  ignorant  of  the  presence  of  de- 
fendant's machine,  or  that,  being  aware  of 
his  danger,  deceased  was  unable  to  protect 
himself  or  do  anything  to  avert  the  acci- 
dent" The  proof  shows  beyond  question 
that  the  boy  was  aware  of  his  danger,  but 
was  unable  to  avert  It,  and  that  his  danger 
was  obvious.  Bis  negligence  which  had 
brought  him  into  peril  had  been  succeeded 
by  helplessness,  and  the  fact  that  he  was 
conscious  of  Impending  and  Imminent  dan- 
£;er  did  not  relieve  the  chauffeur  of  his  duty 
not  to  injure  him,  but  required  the  chauffeur 
to  noake  every  reasonable  effort  to  save  him. 
Obliviousness  to  peril  on  the  part  of  an  en- 
dangered person  is  material  in  last  chance 
cases  only  in  instances  where  such  person 
has  means  of  saving  himself,  and  his  peril 
consists,  in  part  at  least,  of  his  Ignorance  of 
the  approaching  danger.  The  instruction 
properly  presented  every  essential  element 
of  a  good  cause  of  action. 

[2]  Instruction  numbered  8,  asked  by  de- 
fendant, was  properly  refused,  since  its  es- 
soitial  elements  were  fully  embodied  in  de- 
fendant's given  instructtons  numbered  6 
and  7. 

There  is  no  substantial  error  in  the  rec- 
(Nrd,  and  the  Judgment  is  affirmed.  All  con- 
cur. 


YOUNT  V.   PRTTDENTTAIi  IiIFB  INS.  CO. 

(No.  11657.) 

(Kansas  CSty  Court  of  Appeals.    MiBsouri. 

Oct  4,  1915.) 

1.  IiTSURANCB  9=»136— Life  Inbubancs— Dk- 
uvEEY  OF  Pouoy— NBCEssrrx. 

Where,  accordine  to  the  terms  of  negotia- 
tions between  a  life  insurance  company  and  an 
applicant  for  Insurance,  embodied  in  the  appli- 
cation, which  provided  that  it  should  be  part 
of  the  insurance  contract  there  was  to  be  no 
contract  of  insurance  until  the  policy  had  been 
issued  and  delivered  to  the  insured  while  in 
good  health,  and  where  the  insured  died  while 
the  policy,  unissued  to  him,  was  yet  in  the 
hands  of  tne  agent  who  had  procured  him  to  in- 
sure in  the  company,  which  had  shortly  before 
written  the  policy,  such  company  was  not  Uable 
to  the  benendary  on  the  policy ;  delivery  being 
a  condition  precedent  to  liability. 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent  I>ig.  H  210-230;  Dec.  Dig.  «s»136.1 

2.  Insubawck  «=5>141— Lotd  Insckance— Rb- 

QUIBKMENT      OF      DBLIVBBT      OF      PoLICT  — 

Waives. 

Where  the  application  for  life  insurance, 
expressly  made  a  part  of  the  policy,  provides 
that  the  policy  must  be  actually  deUvered  to  the 
insured  in  good  health  before  the  contract  of 
insurance  is  in  force,  actual  manual  delivery  of 
the  policy  as  a  condition  precedent  to  its  liabil- 
ity may  be  waived  by  the  insurance  company. 

[Bd.    Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fi  76,  263-262;  Dec.  Dig.  «s>141.] 


Api>eal  from  Circuit  Court,  Ja<ikson  Coun- 
ty; Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 
Action  by  Estella  E.  Tount  against  the 
Prudential  I/lfe  Insurance  Comimnx.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
AfSrmed. 

Sherman  &  Landon,  of  Kansas  City,  Mo., 
and  McAnany  &  Alden,  of  Kansas  City,  Kan., 
for  appellant  Haff,  Meservey,  German  & 
Michaels,  of  B^ansas  City,  Ma,  for  respondent 

TRIMBLE,  J.  As  the  widow  of  Leon  L. 
Yount,  deceased,  plaintiff  seeks  to  recover 
upon  an  alleged  contract  of  insurance  be- 
tween her  late  husband  and  the  defendant 
of  which  contract,  if  it  exists,  she  Is  the 
beneficiary.  Defendant  Insists  that,  accord- 
ing to  the  express  terms  of  the  negotiations 
between  it  and  deceased,  there  was  to  be 
no  contract  of  insurance  until  the  policy  had 
been  issued  and  deUvered  to  the  husband 
while  in  good  health,  and  that,  as  there  was 
no  delivery  of  the  policy  to  him,  no  contract 
of  Insurance  was  in  exist^ice  at  the  time  of 
his  death. 

[1,  X]  So  far  as  we  can  ascertain  from  the 
record,  there  does  not  seem  to  be  any  dispute 
as  to  the  facts  in  the  case,  though  there  Is 
considerable  difference  of  opinion  as  to  the 
legal  conclusions  to  be  drawn  from  those 
facts.  Leon  L.  Tount  was  a  piano  salesman 
for  the  Starr  Piano  Company  of  Kansas  City. 
On  the  evening  of  January  22,  1914,  be  sign- 
ed and  delivered  to  H.  C.  Gamett,  one  of  de- 
fendant's agents  who  had  solicited  his  in- 
surance, a  written  application  to  defendant 
for  a  ten-year  term  policy  of  life  Insurance 
for  $5,000,  the  quarterly  premium  on  which 
was  to  be  $14.66,  and  the  beneficiary  therein 
to  be  the  applicant's  wife.  Among  the  stipu- 
lations in  the  application,  and  appearing  Just 
above  the  applicant's  signature,  was  an  agree- 
ment that  the  application  should  become  a 
part  of  the  contract  of  Insurance,  and  that 
the  policy  applied  for  should  be  accepted 
subject  to  the  privileges  and  provisions  there- 
in contained,  "and  said  policy  shall  not  take 
effect  nntu  the  same  shall  be  issued  and  de- 
livered by  the  said  company,  and  the  first 
premium  thereon  paid  in  full,  while  my 
health,  habits,  and  occupation  are  the  same 
as  described  in  this  application.'' 

It  seems  that  Garnett  agreed  to  purchase  a 
piano  on  the  installment  plan,  and  the  ar- 
rangement between  the  two  men  was  that 
Yount  caused  his  employer,  the  Starr  Piano 
Company,  to  give  Gamett  a  receipt  for  $10, 
being  first  payment  of  the  piano,  while  Gar^ 
nett  gave  to  Yount  a  receipt  for  $10  "on  ac- 
count of  first  quarterly  premium."  No  cash 
actually  passed  in  the  transaction,  but  each 
party  accounted  to  his  principal  fOr  the 
money  represented  by  the  receipt  he  had 
given;  and  when  Gamett  turned  the  ap- 
plication in  to  SuUens,  defendant's  local  su- 
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perintendent,  he  also  tnrned  in  $10  in  cash 
as  the  amount  collected  on  same.  This  was 
in  accordance  with  the  rules  of  the  company 
and  the  terms  of  his  contract  of  employment 
The  receipt  given  by  Gamett  to  Yount  was 
as  follows : 

"Jan.  22,  1914. 
"Received  from  Mr.  Tount  [applicant]  the 
sum  of  ten  dollars,  being  a  payment  on  account 
of  the  first  quarterly  premium  on  a  policy  ap- 
plied for  in  the  Prudential  Insurance  Company 
of  America.  It  is  understood  that  this  payment 
is  in  no  way  binding  upon  the  said  company, 
except  that  said  company  agrees  to  return  the 
amount  mentioned  hereon  in  case  the  company 
declines  to  grant  a  policy  on  the  hfe  of  said 
applicant. 

"[Signed]  .     H.  O.  Gamett,  Agent." 

Mr.  lount  was  examined  by  the  defend- 
ant's local  medical  examiner  on  January  26, 
1914,  and  this  report,  constituting  a  i>art  of 
the  application,  and  the  whole  showing  ap- 
plicant to  be  In  good  health,  was  sent  to  the 
home  office  of  the  company  in  Newaric,  N. 
J.,  on  the  same  day.  On  January  30,  1914, 
the  home  office  approved  the  application  and 
made  out  the  kind  of  policy  applied  for,  and 
mailed  it  to  the  local  office  of  the  defendant, 
from  whence  the  application  had  been  re- 
ceived. Pinned  on  the  face  of  the  policy 
when  It  was  sent  out  was  a  red  slip  bearing 
these  words: 

"Important. 

"This  policy  mast  not  be  delivered  unless  the 
applicant  is  in  a  satisfactory  condition  of  health. 
Superintendents,  agency  organizers,  assistants, 
agents,  managers,  and  special  agents  will  be 
held  responsible  for  a  strict  observance  of  the 
rules  regarding  the  delivery  of  policies  as  stated 
in  the  ordinary  rate  book. 

"The  Prudential  Insurance  Company 

of  America." 

The  policy,  with  this  red  slip  attached, 
reached  the  local  office  and  went  into  the 
hands  of  the  agent,  Gamett  The  precise 
date  it  reached  him  is  not  shown,  but  it  could 
not  be  very  far  from  February  5th  or  6th. 
He  says  be  had  obtained  It  "one  or  two  days" 
before  he  read  in  the  papers  an  account  of 
Mr.  Tount's  death,  whereupon  he  returned 
the  policy  to  the  company.  He  never  notified 
Mr.  Yount,  or  any  of  his  family,  prior  to  his 
death,  that  the  application  had  been  accepted 
or  that  the  policy  had  been  received;  and 
Mr.  Yount  died  without  knowing  that  his 
application  had  been  acted  upon,  or  that  It 
bad  been  accepted  by  the  home  office,  or  that 
the  policy  had  been  made  out  and  sent  to  the 
local  office. 

Yount  left  home  In  ordinary  health  on  the 
morning  of  February  6th  about  8:30  o'clock. 
It  was  a  very  cold  day — snowy  and  storming. 
So  far  as  the  record  discloses,  the  next  time 
Yount  was  seen  was  at  9:30  that  night  when 
he  was  found  lying  unconscious  in  the  base- 
ment of  his  home.  He  died  about  6  o'clock 
the  next  morning,  February  Ttb.  He  had  no 
negotiations  or  communlcatlona  with  Gamett 
after  January  22d,  the  night  he  signed  the 
application.  Nor  did  he,  or  anyone  else  for 
him,  tender  to  defendant  the  $4.65  remain- 


ing due  on  the  first  premium.  Ui>on  bdog 
notified  of  Yount's  death,  the  defendant  ten- 
dered to  plaintiff  the  $10  in  gold,  and,  deny- 
ing ail  liability,  refused  to  furnish  bUalu 
for  proof  of  deatb. 

Under  the  foregoing  facts,  the  trial  court 
could  not  do  otherwise  than  to  sustain  defend- 
ant's demurrer  to  the  evidence.  It  is  uDdi» 
puted  that  the  policy  was  never  delivered, 
and  also  that  the  written  application  signed 
by  the  deceased  expressly  provided  that  it 
should  be  a  part  of  the  Insurance  contract, 
and  that  the  policy  should  not  take  effect  un- 
til its  issuance  and  delivery,  and  the  first 
premium  thereon  paid  in  full,  while  the  ap- 
plicant was  in  good  health.  Consequently 
we  are  unable  to  see  what  there  was  to  sub- 
mit to  the  Jury,  The  provision  that  the  pol- 
icy should  not  take  effect  until  its  delivery 
is  an  agreement  the  parties  could  lawfully 
make,  and,  having  made  it,  there  la  no  rea- 
son why  it  should  not  be  enforced.  GaU<v 
V.  Royal  Neighbors  of  America,  167  Mo.  .*pp. 
85,  150  S.  W.  1118;  Kirk  v.  Woodmen  of  the 
World,  169  'Mo.  App.  449,  155  S.  W.  39.  All 
that  was  done  by  either  party  to  the  pro- 
posed contract  was  merely  preliminary  to 
and  dependent  upon,  its  final  consummation 
by  delivery  to  Mr.  Yount  while  he  was  in  the 
good  health  he  was  enjoying  at  the  time  be 
made  the  proposal  to  defendant  to  be  hi- 
sured.  No  contract  could  come  into  existence 
until  his  proposal  had  been  accepted  upon 
the  terms  required,  and  notice  of  such  ac- 
ceptance conveyed  to  bim.  Eilcullen  v. 
Metropolitan  tite  Insurance  Co.,  108  Mn. 
App.  64,  82  S.  W.  96a  Clearly  a  delivery  of 
the  policy  to  the  applicant  during  his  life- 
time and  while  he  was  in  good  health  was  re- 
quired before  the  things  done  by  the  parties 
could  ripen  into  a  contract  It  was  a  condi- 
tion precedent  to  a  completion  of  the  con- 
tract. Rhodus  V.  Kansas  City  Life  Ins.  Ca, 
156  Mo.  App.  281,  137  S.  W.  907;  Cravens  v. 
N.  Y.  Life  Ins.  Co.,  148  Mo.  583,  50  S.  W. 
519,  53  L.  R,  A.  305,  71  Am.  St  Rep.  628. 
And  no  recovery  can  be  allowed  If  the  deatb 
of  the  applicant  occurs  while  such  condition 
remains  unperformed.  Pierce  v.  New  York 
Life  lus.  Co.,  174  Mo.  App.  383,  160  S.  W.  40. 
Of  course,  actual  manual  delivery  of  the  p<*- 
icy  may  be  waived  by  the  Insurance  com- 
pany, but  there  was  nothing  of  this  kind  in 
the  case.  The  proof  (dearly  shows  that  the 
company  sent  the  policy  to  its  local  office  in 
iitrlct  accord  with  its  requirements  and  the 
terms  specified  In  the  application.  The  way 
in  which  the  company  sent  the  policy  was 
not  offered  to  bind  either  Yount  or  the  plain- 
tiff by  any  secret  instructicms  issued  to  the 
company's  agent  The  applicant  and  plain- 
tiff were  bound  by  the  application;  and  evi- 
dence of  wliat  the  company  did  was  to  show 
that  it  stood  upon  the  strict  terms  of  the  ap- 
plication: that  Is,  that  there  was  no  intent 
ui>on  the  part  of  the  company  to  send  tbe 
policy  out  to  Its  own  age^t  as  an  unoondi- 
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tlonal  delivery  to  the  applicant  or  to  waive 
the  condition  of  delivery  to  hliu  while  in 
good  health.  Hence  plaintiff's  objection  to 
this  evidence  was  properly  overruled.  That 
plaintiff's  evidence  conclusively  shows  that 
no  contract  of  Insurance  was  in  existence  at 
the  time  Mr.  Yount  died  is  supported  by 
many  authorities,  among  which  are  the  fol- 
lowing: Horton  v.  New  York  Life  Ins.  Co., 
151  Mo.  604,  loc.  dt.  619,  52  S.  W.  356 ;  BeU 
V.  Missouri  State  Life  Ins.  Co.,  166  Mo.  App. 
390,  149  S.  W.  33;  Paine  v.  Pacific  Mutual 
ilJfe  Ins.  Co..  61  Fed.  689,  2  C.  C.  A,  459; 
Kohen  T.  Mutual  Beserre  Fund  Life  Ass'n 
(0.  C.)  28  Fed.  705;  McCuUy's  Adm'r  v. 
Phoenix  Ldfe  Ins.  Ca,  18  W.  Va.  782 ;  Bowen 
r.  Prudential  Ins.  Co.  of  America,  178  Mich. 
63,  144  N.  W.  543,  51  L.  lU  A.  (N.  S.)  587; 
Powell  T.  Prudential  Ins.  Co.  of  America, 
153  Ala.  eil,  45  South.  208;  Russell  v.  Pru- 
dential Ins.  Co.  of  America,  176  N.  Y.  178, 
68  N.  B.  252,  98  Am.  St.  Rep.  656;  Mutual 
Life  Ins.  Co.  v.  Jordan,  111  Ark.  324,  163 
S.  W.  799;  Snedeker  v.  Metropolitan  Life 
Ins.  Co.,  160  Ky.  119,  169  S.  W.  570. 

There  are  other  questions  discussed  In  the 
briefs,  but,  as  the  foregoing  fully  disposes  of 
the  case,  we  see  no  reason  for  noticing  them. 

The  action  of  the  trial  court  upon  defend- 
ant's demurrers  was  right,  and  the  judgment 
most  be,  and  is,  affirmed.    All  concur. 


POWELL  v.  BATCHBLOR  et  aL 
(No.  11134.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Oct.  4, 1915.) 

1,  Pbincepal  and  Agent  €=»42  —  Agent's 
AuTHOBrrr— Tebmination— iNSANrrr. 

Where  defendant" 8  brother  authorized  de- 
fendant to  enter  into  a  contract  with  plaintUE 
concerning  the  assets,  stock,  and  business  man- 
agement of  a  corporation,  his  subsequent  insan- 
ity did  not  terminate  the  defendant's  authority, 
or  release  him  from  liability  for  the  acts  of  the 
defendant  as  bis  agent. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent.  Dig.  {f  64-66;  Dec.  Dig.  €=> 
42.] 

2.  Witnesses     «:»169— Compktenct— Intkb- 

BST. 

In  an  action  for  breach  of  a  written  con- 
tract concerning  the  assets,  stock,  and  business 
management  of  a  corporation,  wliere  plaintiff's 
testimony  as  to  any  acts  or  declarations  on  the 
part  of  a  codefendant,  insane  at  the  time  of 
the  trial,  tending  to  show  that  his  codefendant 
waa  his  agent,  was  excluded  and  onl^  disinter- 
ested parties  were  allowed  to  testify  thereto, 
there  was  no  violation  of  Rev.  St.  1909,  §  6354, 
providing  that  in  actions  where  one  of  the  orig- 
inal parties  to  the  contract  or  cause  of  action  in 
issue  and  on  trial  is  insane,  the  other  party 
shall  not  be  admitted  to  testify  in  his  own  fa- 
vor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ii  629,  664,  686-669,  671-682;  Dec. 
Dig.  «S31S9.] 

8.  Nbw  Tbiai,  «=»75-Obotjk»»— Iwadequact 
or  Damages. 

In  an  action  for  damages  for  breach  of  a 
written   contract  concerning  the  assets,   stock, 


and  business  management  of  a  corporation  for 
six  months,  during  which  plaintiff  was  to  have 
the  option  of  buying  defendant's  interest,  and 
to  have  the  business  ran  by  defendant  and  its 
debts  paid,  brought  on  the  ground  of  defend- 
ant's disposition  of  the  assets  within  such  time, 
where  there  was  evidence  that  the  corporation's 
furniture,  equities,  etc.,  were  worth  a  substan- 
tial amount,  the  trial  court  was  within  its 
rights  in  setting  aside  a  verdict  for  plaintiff 
for  $1. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  151,  152 ;   Dec.  Dig.  «=»75.] 

4.  Appeal  and  E^bbob  €=»977— Tbiai.  Coubt's 
Discketion— New  Trial. 

The  trial  court's  discretion  to  grant  a  new 
trial  should  not  be  interfered  with  by  an  ap- 
pellate court,  unless  that  discretion  has  be^ 
clearly  abused ;  but  where  no  verdict  in  favor 
of  the  party  to  whom  the  new  trial  is  granted 
could  be  allowed  to  stand,  the  order  granting  the 
new  trial  will  be  reversed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3860-3866 ;  Dec.  Dig.  «=> 
977.] 

6.   CONTBACTS    «=»328— ACTIOR   FOB   BBEAOH— 

Defenses. 

In  an  action  for  damages  for  breach  of  a 
contract,  concerning  the  assets,  stock,  and  the 
business  management  of  a  corporation  for  six 
months,  during  which  plaintiff  was  entitled  to 
have  the  business  run  and  its  debts  paid,  and  to 
have  an  option  to  purchase  defendant's  inter- 
est, brought  on  the  ground  of  defendont's  dis- 
position of  the  assets  during  such  time,  defend- 
ant, who  had  put  it  out  of  his  power  to  perform, 
could  not  defend  on  the  ground  that  plaintiff 
would  not  have  found  a  purchaser. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  SS  1671-1584;    Dec.  Dig.  <8=>328.] 

6.  Damages  ®:»176— Action  fob  Bbeaoh  of 

Contbact— Evidence. 

In  such  case,  the  value  of  the  assets  and 
business  at  the  time  they  were  turned  over  by 
defendant  to  a  codefendant,  and  the  consequent 
probability  of  plaintiff  being  able  to  find  a  pur- 
chaser, and  the  question  whether  an  offer  to 
plaintiff  was  genuine  or  a  frame-up,  would  be 
admissible  on  the  qnestion  of  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §}  469-471;  Dec  Dig.  «=»176.] 

7.  Contracts  ®=»349— Action  fob  Bbeach— 
Evidence. 

In  such  action,  where  the  contract  itself 
released  plaintiff  from  all  Uability  for  represen- 
tations made  to  defendant  at  the  time  defend- 
ant bought  into  the  Corporation,  evidence  of 
such  representations  was  properly  excluded ; 
but  evidence  for  defendant  as  to  the  actual  val- 
ue and  extent  of  the  company's  business  when 
he  first  bought  in,  and  whether  it  was  then  mak- 
ing or  losing  money  as  compared  with  its  ex- 
tent and  value  during  the  time  he  managed  the 
business  and  at  the  time  he  8<dd  out  and  quit, 
was  admissible. 

[Ed.  Note. — For  other  cases,  see  Contract*. 
Cent  Dig.  {§  1096,  1781-1784,  1788-1798,  1809, 
1811-1814,  1817.  1818;    Dec  Dig.  <S=»349.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   F.  G.  Johnson,  Judge. 

Action  by  W.  L.  Powell  against  D.  L. 
Batchelor  and  another,  with  counterclaim  by 
D.  L.  Batchelor.  Judgment  for  plaintiff,  and 
for  D.  L.  Batchelor  upon  his  counterclaim, 
and  from  the  granting  of  a  motion  for  a  new 
trial,  defendants  appeal.    Affirmed. 
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WQliama,  Hnnter  8c  Guffln,  of  Kansas  City, 
for  appellant  Batchelor.  Edward  D.  Ellison 
and  James  O.  Williams,  both  of  Kansas  City, 
for  appellant  Hoefer.  Cook  &  Gossett,  of 
Kansas  City,  for  respondent 

TRIMBLE],  J.  This  suit  is  for  damages 
for  breach  of  a  written  contract,  concerning 
the  assets,  stock,  and  business  management 
of  a  corporation  called  the  Investment  Se- 
curity Company.  The  contract  is  dated  De- 
cember 17,  1909,  and  by  its  terms  is  between 
pHaintifF  and  the  defendant  D.  L.  Batchelor, 
but  the  petition  charges  that  the  latter  was 
acting  for  himself  and  as  agent  for  his  code- 
feudant,  James  P.  Batchelor. 

It  seems  that  some  time  In  October,  1909, 
D.  L.  Batchelor,  who  for  years  had  been  the 
station  agent  for  the  Santa  F6  Railroad  at 
Las  Vegas,  N.  M.,  came  to  Kansas  City  to 
look  after  some  business  for  his  brother 
James  F.  Batchelor.  While  In  the  city  he  be- 
came acquainted  with  plaintiS  through  an 
advertisement  of  the  latter's  concerning  the 
Imsiness  (and  the  opportunity  of  securing  an 
interest  therein)  of  the  Investment  Security 
Company.  This  was  a  corporation  organized 
under  the  laws  of  Missouri,  In  1904,  as  the 
Powell-Moore  Realty  Company,  but  which 
bad  shortly  thereafter  changed  its  name  to 
that  it  now  bears.  Originally  its  capital 
stock  was  $10,000,  bat  this  had  been  increas- 
ed to  $35,000.  At  the  time  Batchelor's  atten- 
tion was  called  to  the  company,  all  Its  stock 
was  practically  owned  and  controlled  by  the 
pQalntiff.  It  was  then  maintaining  what 
appeared  to  be  an  extensive  and  profitable 
real  estate  brokerage  and  rental  business. 
Its  office  occupied  five  or  six  rooms,  and 
presented  an  imposing  appearance  fitted  up 
with  desks,  furniture,  filing  cases,  cabinets, 
maps,  and  all  the  paraphernalia  usually 
found  in  a  large  and  prosperous  business  of 
that  kind.  It  was  also  imposingly  organized, 
having  a  legal  department,  in  charge  of  an 
ex-Judge  from  Leavenworth,  a  rental  de- 
partment, a  real  estate  department,  a 
"business  chance"  department,  a  "stock- 
selling"  department,  and  perhaps  others.  The 
five  or  six  men  who  worked  under  the  com- 
pany did  80  on  a  plan  by  which  e&cb  man 
obtained  what  business  he  could  and  divided 
his  commissions  with  the  company.  The 
personnel  of  these  men  changed  from  time  to 
time,  some  going  out,  others  taking  their 
places. 

Whether  the  company  really  had  a  valua- 
ble and  extensive  business  or  was  a  mere  pre- 
tentious shell  does  not  definitely  appear,  for 
reasons  which  will  be  hereinafter  stated.  Evi- 
dently, however,  plaintKT  must  have  made 
Batchelor  some  very  flattering  representa- 
tions in  regard  thereto.  Judging  from  the 
stipulation  for  the  release  of  Powell  from 
liability  on  account  thereof  contained  In  the 
contract  sned  on,  and  which  will  be  set  forth 
later.  At  any  rate,  Batchelor  desired  to  pur- 
chase an  tntereat  In ,  tbe  corporation,   but 


thought  the  capital  stock  was  largw  than 
necessary.  Thereupon  Powell  reduced  the 
capital  stock  to  $12,000.  Whether  this  was 
done  regularly  as  provided  by  statute  or 
merely  by  "unanimous  consent"  does  not  ap- 
pear. It  was  done,  and  thereupon  Batchelor 
bought  of  Powell  one-half  of  the  stock  pay- 
ing therefor  the  sum  of  $6,000.  This  money, 
for  some  unexplained  reason,  was  not  paid 
to  Powell,  but  went  Into  the  treasury,  and  a 
little  over  one-third  of  it  seems  to  have  been 
checked  out  by  Powell  to  pay  old  debts  of  the 
company. 

Batchelor  went  Into  the  corporation  the 
latter  part  of  October,  1909,  and  was  made 
president,  while  Powell  was  elected  secretary 
and  treasurer.  The  business  was  conducted 
by  both  of  them  from  that  time  until  Decem- 
ber 17,  1909.  At  that  date  trouble  had  been 
brewing  for  some  time  between  Powell  and 
Batchelor.  The  latter  was  Claiming  that 
Powell  had  fraudulently  misrepresented  the 
condition  of  the  company  to  him,  and  Powell 
was  perhaps  objecting  to  the  unauthorized 
withdrawal  by  Batchelor  of  $4,200,  the  amount 
remaining  in  the  treasury  of  the  $6,000  Batch- 
elor bad  paid  in.  Matters  being  in  this  con- 
dition, the  contract  sued  on  was  entered  in- 
to on  the  date  last  above  mentioned.  It  re- 
cited that,  whereas  Batchelor  and  Powell 
were  the  Joint  owners  of  the  Investment  Se- 
curity Company,  and  Batchelor  was  dissatis- 
fied, therefore  Powell  agreed^  to  turn  into  the 
company's  treasury  a  farm  of  120  acres  in 
Greene  county,  and  withdraw  entirely  from 
the  management  of  the  business.  He  also 
guaranteed  that  the  liabilities  of  the  com- 
pany at  that  time  (aside  from  mortgages  on 
real  estate)  did  not  exceed  the  sum  of  $1,- 
500.  Batchelor  agreed  and  bound  himself  to 
pay  said  liabilities,  to  c(Hitinue  the  business 
under  the  same  name  for  a  period  of  six 
months,  during  which  time  Powell  was  to 
have  the  option  of  buying  Batchelor's  inter- 
est at  the  price  of  $6,000.  Batchelor  further 
agreed  not  to  sacrifice  any  of  the  money  or 
assets  of  said  company  without  Powell's  eon- 
sent,  to  maintain  said  business  in  good  run- 
ning order,  keeping  its  e.\peuses  paid  and  ob- 
ligations promptly  met  during  said  six 
months,  so  that  Powell  might  have  an  oppor- 
tunity to  get  others  interested  with  him  in 
finally  taking  over  the  business,  or  so  that 
a  reasonable  sale  of  said  business  would  be 
possible  at  any  time  during  that  period.  It 
was  further  provided  that  said  Powell  was 
released  from  any  and  all  obligations  of  any 
kind  whatever,  and  absolved  from  any  alli- 
ed liability  regarding  any  previous  represen- 
tations of  every  kind ;  that  the  stock  then 
held  by  both  parties,  or  either  of  them,  should 
be  offered  for  sale,  and,  when  any  was  sold, 
the  proceeds  were  to  be  applied  to  the  pur- 
chase of  Bab^elor's  stock,  and  if  said  Batch- 
elor failed  to  receive  $6,000  within  six 
mohths,  then  Powell  was  to  forfeit  all  Inter- 
est in  the  company  and  its  assets.  Powell 
also  agreed  to  aaeign  hia  $6,000  of  stock  to 
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said  Batchelor  pending  tbe  final  completion 
of  this  contract 

Parsuant  to  tbe  execution  of  this  contract, 
Powell  deeded  the  Greene  county  farm  to 
the  company  (subject  to  incumbrances  aggre- 
gating 11,500,  with  Interest  accrued  thereon 
since  the  summer  and  fall  of  1909),  assigned 
his  stock  to  Batchelor,  turned  over  the  entire 
management  of  the  business  to  him,  and  en- 
gaged In  another  business.  Batchelor  car- 
ried on  the  business  from  December  17,  1909, 
until  the  30th  of  March,  1910.  He  says  that 
during  this  time,  although  he  cut  down  ex- 
penses as  low  as  be  could,  the  business  was 
conducted  at  a  loss  of  $150  per  mouth. 

According  to  Batchelor's  testimony  be 
called  on  Powell  about  March  20,  1910,  and 
asked  him  If  be  desired  to  exercise  the  option 
contained  In  their  contract,  and  Powell  told 
blm  he  did  not,  as  be  had  no  Intention  of  ever 
embarliing  In  that  business  again.  There- 
upon, on  March  80,  1910,  Batchelor  caused 
the  corporation  to  deed  the  Greene  county 
farm  to  Blanche  Batchelor,  wife  of  James  P. 
Batchelor.  He  also  caused  the  company  to 
transfer  a  25-foot  lot  on  Jackson  Avenue 
in  Kansas  City  to  bis  son  C.  D.  Batchelor, 
and  to  turn  over  to  C.  D.  Batchelor  and  J. 
H.  Batchelor,  sons  of  J.  P.  Batchelor,  certain 
stock  in  tbe  Automatic  Rapid  Mall  Service 
Company,  a  corporation  organized  to  manu- 
facture and  sell  a  device  for  picking  up  mall 
sacks  by  railway  trains  when  going  at  high 
speed.  This  device,  however,  had  not 
been  approved  by  tbe  United  States  govern- 
ment and  its  value  depended  wholly  upon 
tbat  approval.  The  recipients  of  these  pieces 
of  property  and  shares  of  stock  paid  nothing 
to  tbe  company  for  them.  On  the  same  day, 
said  D.  Lw  Batchelor  made  a  conditional  sale 
ot  three-fourths  of  the  capital  stock  of  tbe 
Investment  Secnrity  Company  to  three  men 
wbo  were  then  in  tbe  company's  offices,  re- 
taining a  one-fourth  Interest  himself.  It 
was  provided  in  this  contract  of  sale  that 
Bachelor  would  hold  tbe  purchasers  harmless 
from  anything  growing  out  of  the  contract 
between  blm  and  Powell,  but  it  was  further 
provided  that  in  case  Powell  chose  to  exer- 
cise his  option  thereunder,  then  said  pur- 
chasers of  said  capital  stock  would  assign 
their  respective  stock  in  accordance  there- 
with and  Batchelor  would  pay  them  bade 
tbe  consideration  be  bad  received  from  them, 
plus  20  per  cent,  profit,  tbey  to  have  all  the 
earnings  of  the  company  that  might  accrue 
In  the  meantime.  Batchelor  then  turned  the 
corporation,  Its  oflSces  and  furniture,  over  to 
these  men,  and  returned  to  Las  Vegas. 

The  answer  filed  in  behalf  of  James  P. 
Batchelor  denied. that  he  was  a  party  to  said 
contract,  or  tbat  he  was  in  any  way  bound 
thereby.  Tbe  defendant  D.  U  Batchelor  ad- 
mitted the  execution  of  the  contract  on  his 
part,  but  denied  that  in  doing  so  he  was  act- 
ing In  any  way  for  James  P.  Batchelor.  He 
also  set  up  that  be  was  induced  to  purchase 
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his  $e,000  of  stock  in  the  corporation  by  the 
false  and  fraudulent  representations  of  the 
plaintiff  (upon  which  he  relied)  that  the  cor- 
poration was  solvent,  had  a  good-paying 
business,  with  assets  worth  $12,000,  when  in 
fact  it  was  not  solvent,  did  not  have  a  paying 
business,  and  Its  assets  consisted  only  of  a 
few  hundred  dollars.  His  answer  further 
alleged  that,  on  the  representation  of  plain- 
tiff that  the  liabilities  of  the  corporation  on 
December  17,  1900,  were  only  ?1,500  (aside 
from  mortgages  on  real  estate),  be  bought 
and  paid  for  plaintiff's  600  shares  of  the  cor- 
porate stock,  but  tbat  such  representation 
was  false  and  fraudulently  made,  and  known 
to  be  so  by  plaintiff,  but  relied  upon  and 
believed  to  be  true  by  defendant,  who  there- 
upon assumed  and  agreed  to  pay  said  lia- 
bilities ;  that  in  fact  said  liabilities  amounted 
to  $2,017.34,  which  defendant  was  required 
to  and  did  pay,  thus  making  defendant  ex- 
pend tbe  sum  of  $517.34  In  excess  of  tbe 
$1,500  represented  by  plaintiff  to  be  the  full 
amount  of  said  liabilities,  for  which  sum  of 
$517.34,  with  interest,  defendant  prayed  Judg- 
ment on  bis  counterclaim. 

Tbe  Jury  returned  a  verdict  assessing 
damages  in  the  sum  of  $1  against  both  de- 
fendants on  plaintiff's  petition,  and  for  de- 
fendant D.  U  Batchelor  in  the  sum  of  $578.34 
on  his  counterclaim.  A  motion  for  new 
trial  filed  by  plaintiff  was  sustained,  the 
trial  court  assigning  as  a  reason  therefor 
tbat: 

"Under  tbe  law  and  the  evidence  the  verdict 
for  the  plaintiff  on  the  cause  of  action  set  up  in 
the  petition  is  insufiicient  and  inadequate  and 
shonld  have  been  for  a  substantial  sum." 

Whereupon  the  defendants  appealed. 

The  first  contention  to  be  disposed  of  Is 
that  there  Is  no  evidence  to  connect  James 
P.  Batchelor  with  the  contract.  This  claim 
Is  untenable.  There  was  evidence  tending 
to  show  that  D.  L.  Batchelor  was  James  P. 
Batchelor's  general  agent;  that  the  money 
with  which  half  of  the  stock  was  originally 
purchased  by  D.  L.  Batchelor  belonged  to 
James  P.  Batchelor,  and  that  the  latter  gave 
the  former  full  authority  to  act  for  him  in 
reference  to  such  stock  and  the  affairs  of 
tbe  company,  and  left  the  whole  matter  of 
bis  investment  therein  to  D.  L.  Batchelor  to 
settle  as  the  latter  might  think  best.  The 
name  of  James  P.  Batchelor  did  not  appear 
In  the  written  contract,  but,  of  course,  this 
makes  no  difference  if  D.  L.  Batchelor  was 
in  fact  acting  for  himself  and  James  P. 
Batchelor.     Mechem  on  Agency,  §  701. 

[1]  It  is  true  James  P.  Batchelor  became 
Insane  on  the  21st  of  February,  1910,  and 
was  placed  under  guardianship  and  appears 
In  this  case  by  his  guardian,  Charles  C.  Hoef- 
er.  But  the  authority  given  by  James  P. 
Batchelor  to  bis  brother  D.  L.  Batchelor  was 
conferred  prior  to  such  Insanity,  and  all  the 
acts  and  declarations  of  James  P.  Batchelor 
offered  in  evidence  by  plaintiff  to  show  such 
authority  were  matters  that  occurred  prior 

Google 


Digitized  by ' 


>8' 


r54 


179  SOT'THWESTBRN  KEPORTBR 


(Mo. 


to  February  21,  1910;  and,  while  D.  L. 
Batchelor'a  acts  in  disposing  of  tbe  assets  of 
the  company  as  complained  of  In  tbe  peti- 
tlMJ,  occurred  March  10,  1910,  that  Is,  after 
James  P.  Batchelor  became  insane,  yet  such 
insanity  did  not  have  tbe  effect,  under  the 
circumstances  of  this  case,  to  terminate  D. 
L.  Batchelor's  authority  or  to  release  James 
P.  Batchelor  from  liability  for  the  acts  of 
his  said  agent  Hill  v.  I>ay,  34  N.  J.  Eq. 
150 ;  Matthlessen  t.  McMabon,  3S  N.  J.  Law, 
536;    Davis  v.  Lane,  10  N.  H.  156. 

[2]  The  record  shows  that  the  court  sus- 
tained the  objection  to  Powell  testifying  to 
any  acts  or  declarations  on  the  part  of  James 
P.  Batchelor  tending  to  show  that  D.  L. 
Batchelor  was  his  agent,  and  allowed  only 
disinterested  parties  to  testify  thereto,  con- 
sequently, the  evidence  tending  to  show 
James  P.  Batchelor's  connection  with  the 
contract  or  cause  of  action  in  issue  and  on 
trial  did  not  come  under  the  ban  of  section 
1)354,  K,  S.  Mo.  1909.  Under  the  foregoing 
circumstances,  therefore,  tbe  demurrer  of- 
fered in  behalf  of  James  P.  Batchelor  was 
properly  overruled. 

This  point  being  disposed  of,  it  is  not  seen 
how  we  as  an  appellate  court  can  reverse 
the  action  of  the  trial  court  in  granting 
plnintfff  a  new  trial. 

I'nder  the  contract  in  question,  Powell  was 
entitled  to  have  Batchelor  carry  on  the  busi- 
ness. In  its  then  condition,  for  six  months 
from  December  17,  1909,  and  carefully  pre- 
serve Its  assets,  so  as  to  enable  him,  Powell, 
within  that  time,  to  find  some  one  who  could 
advance  the  $6,000  necessary  to  pay  for 
Batchelor's  stock.  It  would  seem  that  under 
the  contract  Powell  had  this  right,  not  only 
to  enable  him  to  get  a  purchaser  for  tbe 
ItHtchelor  stock,  but  also,  if  possible,  to  sell 
all  of  the  stock  and  receive  for  his  own  stock 
everything  over  and  above  the  $6,000  going 
to  Batchelor.  If  so,  then  he  had  the  right 
to  insist  on  Batchelor's  performance  of  the 
contract  for  tbe  full  period  of  six  mouths, 
even  If  he  himself  did  not  Intend  personally 
to  go  back  into  the  business. 

[3]  But,  however  this  may  be,  Batchelor's 
claim  that  Powell  told  him  he  did  not  intend 
to  exercise  any  option  under  tbe  contract 
was  not  pleaded  as  a  defense,  either  by  way 
of  estoppel  or  otherwise.  And  even  if  it  had 
been.  It  was  denied  by  Powell,  and  thus  an 
Issue  was  made  for  the  Jury,  which  found 
for  plaintiff,  but  allowed  him  only  the  sum 
of  $1.  Now,  the  evidence  shows,  without  dis- 
pute, that  the  cori)oratlou  had  assets  of 
more  than  a  mere  nominal  value.  Tbe  prop- 
erty owned  by  it  may  have  consisted  largely 
of  "chips  and  whetstones,"  and  the  value 
of  its  business  and  the  vastness  of  its  clien- 
tele may  have  been  greatly  exaggerated  by 
the  testimony  adduced  in  plaintitTs  behalf. 
Tf  we  were  passing  on  the  matter,  with  our 
conservative  ideas  of  such  things,  we  might 
incline  to  the  view  tlmt  they  were.  But 
even  if  this  be  so,  tbe  furniture  in  the  office. 


the  cash  on  hand,  and  tbe  equities  in  tbe 
scattered  pieces  of  real  estate  were  worth  a 
substantial  amount.  How  much  we  woalii 
not  undertake  to  say,  but  certainly  more 
than  a  merely  nominal  sum.  Batchelor  ad- 
mits the  execution  of  the  contract,  and  that 
he  dis]x>sed  of  tbe  property,  refused  to  con- 
tinue the  business,  and  turned  it  over  to  oth- 
ers before  the  expiration  of  the  six  moutbs. 
°Ie  neither  pleaded  nor  proved  any  defense 
for  so  doing.  We  say  he  did  not  prove  any 
defense  because  the  jury  found  against  him. 
But  it  found  only  nominal  damages,  when 
there  was  substantial  evidence  that  the 
damages  were  more  than  that  Hence  tbe 
court  was  strictly  within  its  rights  when  It 
set  tbe  verdict  aside.  Morris  v.  Missouri 
Pacific  R.  Co.,  136  Mo.  App.  393,  117  S.  W. 
687;  Noble  v.  Kansas  City,  222  Mo.  121. 120 
S.  W.  779. 

[4]  The  trial  court's  discretion  to  grant 
new  trials  should  not  be  interfered  with  by 
an  appellate  court,  unless  that  discretion  has 
been  clearly  abused.  Hoepper  v.  Southern 
Hotel  Co.,  142  Mo.  378,  loc.  clt  887,  44  S.  W. 
257.  If  there  Is  any  substantial  basis  for 
the  granting  of  a  new  trial,  it  will  be  upheld. 
Fltzjobn  V.  St  Louis  Transit  Co.,  183  Mo. 
74,  81  S.  W.  907.  Of  course,  if  the  case  is 
such  tb&t  no  verdict  in  favor  of  the  party  to 
whom  the  new  trial  Is  granted  could  be  al- 
lowed to  stand,  then  the  order  granting  a 
new  trial  will  be  reversed.  Ottomeyer  v. 
Pritchett,  178  Mo.  160,  77  S.  W.  62.  Clearly 
the  case  at  bar  does  not  present  a  sitaati<m 
where  the  court's  order  sustaining  the  mo- 
tion for  new  trial  can  be  interfered  with. 

[J,  8]  Whether  the  offer  of  Brown  to  boy 
the  Batchelor  stock  at  $6,000  was  a  mere 
"blnfr*  or  pretense  "framed  up"  by  Powell, 
as  claimed  by  defendants,  In  order  to  give 
some  semblance  of  great  loss  on  his  part, 
or  was  a  gentilne  opportunity  for  Powell  to 
re-enter  the  company  and  get  back  his  own 
stock,  had  the  business  been  kept  Intact  as 
required  by  the  contract,  need  not  be  decided 
here.  Doubtless  there  are  some  suspicious 
circumstances  connected  with  it  But  at  that 
time  Batchelor  bad  already  violated  the  con- 
tract and  put  it  out  of  his  power  to  perform, 
and  thus  PoweU  was  deprived  of  the  oppor- 
tunity, during  the  remainder  of  tbe  time  tbe 
contract  gave  him,  of  redeeming  his  stock 
and  again  obtaining  possession  of  the  prop- 
erty. Under  such  circumstances  it  would  be 
no  defense  on  Batchelor's  part  to  say  that 
Powell  would  not  have  found  a  purchaser 
anyway,  though,  of  course,  the  value  of  the. 
assets  and  business  at  tlie  time  they  were 
turned  over  to  Batchelor,  and  the  consequent 
probability  of  Powell  being  able  to  find  a 
purchaser,  and  the  question  of  wbetber 
Brown's  offer  was  genuine  or  a  "frame-up," 
would  all  have  a  bearing  upon  tbe  amount  of 
damages  sustained.  We  cannot  say  that  tbe 
evidence  ctfered  by  plaintiff  tending  to  show 
that  his  loss  was  substantial  was  no  evi- 
dence at  all,  or  that  tbe  court  acted  arbt- 
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trarlly  In  granting  a  new  trial.  Consequent- 
ly the  caae  does  not  come  within  an  excep- 
tion to  tbe  general  rule  that  the  trial  court's 
discretion  in  granting  a  new  trial  will  not 
be  Interfered  with. 

[7]  As  the  case  will  have  to  be  tried  again, 
It  may  be  well  to  observe  that,  since  the  con- 
tract in  question  released  Powell  from  all 
liability  for  any  representations  made  to 
Batcbelor  at  the  time  be  first  bought  in,  and 
was  a  settlement  ot  their  differences  at  that 
time,  evidence  of  such  r^resentatlons  was 
pr<*)erly  excluded.  However,  we  think  the 
court  unduly  limited  the  evidence  in  not  al- 
lowing Batcbelor  to  state  and  show  the  ac- 
tual value  and  extent  of  tbe  business  of  the 
company  at  the  time  he  first  bought  in,  and 
whether  it  was  then  In  reality  making  or 
losing  money  as  compared  with  its  extent 
and  value  during  the  time  he  managed  the 
business  and  at  the  time  he  sold  out  and 
quit.  Powell  was  suing  for  $12,500  damages 
for  the  alleged  depreciation  In  the  value  of 
bis  stock  put  up  as  a  forfeit  in  tbe  hands  of 
Batcbelor  under  the  contract,  claiming  that 
such  stock  bad  been  rendered  worthless  by 
Batchelor's  conduct  in  dis.slpatlng  the  assets 
and  destroying  and  rendering  unprofitable 
an  otherwise  prosperous  business.  Under  tbe 
circumstances,  Batcbelor  should  have  been 
allowed  to  show  that  tbe  business  he  is  charg- 
ed to  hare  ruined  was  not  in  fact  prosi)erous 
nor  valuable. 

T7pon  the  grounds  hereinbefore  stated,  the 
Judgment  Is  affirmed.  The  other  Judges  con- 
mx. 


MORGAN  V.  CITY  OP  KIRKSVII.LE. 

(No.  iieeo.) 

(Kansas  City  Court  of  Appeals.    MissourL 
Nov.  1,  1916.) 

1.  MURICIFAI.  COBPORATIONS   «=>818  —  INJU- 
BIKS  TO  PeBSONS  OH   STREETS— EVIDENCE. 

In  an  action  for  injuries  received  by  one 
who  fell  on  a  sidewalk  where  there  was  nothing 
to  show  that  the  cmdition  of  the  walk  at  tbe 
time  of  the  second  trial  was  the  same  as  it  had 
been  at  the  time  of  the  injury,  evidence  of  its 
condition  at  tbe  time  of  the  second  trial  was  in- 
admissible. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §g  1720-1738 ;  Dec. 
Dig.  «=»818.] 

2.  Appeal  and   Krbor  9=»1050  —  Review  — 
TfAiiirr.KBH  Erbob — Admission  of  Evidence. 

In  an  action  for  injuries  received  by  one 
who  fell  on  a  defective  sidewalk,  the  erroneous 
admission  of  evidence  of  the  coaaition  of  the 
walk  subsequent  to  the  action  is  prejudicial ; 
for  the  jury  must  have  considered  it  on  the  ques- 
tion whether  the  walk  was  dangerous  at  the 
time  of  the  accident. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  1068,  1069,  4153-4157, 
4166;    Dec  Dig.  «=9l050.1 

8.    MtTNICIPAI.  COBPOBATIONS  «=>805— StbeeTS 

— SiDXWALK  AcciDsnTS— Duty  of  Cabe. 
Though  plaintiff  knew  a  sidewalk  was  de- 
fective and  dangerous,  she  is  entitled  to  use  it, 
provided  she  exercise  the  care  that  an  ordinarily 
pradent  person  would  exercise  under  like  cir- 


cumstances, but,  if  the  defect  be  so  glaringly 
danzerous  that  an  ordinarily  prudent  person 
would  not  have  used  it,  no  recovery  can  be  had ; 
hence  an  instruction  should  clearly  indicate  that 
a  verdict  cannot  be  rendered  for  plaintiff,  where 
the  walk  was  dangerous,  unless  reasonable  care 
was  exercised. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1677,  1683;  Dec. 
Dig.  «=>S05.J 

4.  Municipal  Corpobations  iS=3822— Streets 
— Injuries — Actions — Instructions. 

An  instruction  in  an  action  for  injuries  re- 
ceived by  one  who  fell  on  a  sidewalk  that,  if  it 
was  dangerous,  and  plaintiff  knew  it  was  dan- 
gerous, or  could  have  known  it  by  the  exercise 
of  ordinary  care,  yet  negligently  attempted  to 
use  the  walk,  no  recovery  could  be  had,  is  er- 
roneous, as  making  a  mere  attempt  to  use  a  de- 
fective walk  negligence,  without  regard  to  tbe 
manner  of  the  use. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1758-1762;  Dec. 
Dig.  ®=>822.1| 

Appeal  from  Circuit  Court,  Adair  County; 
C.  D.  Stewart,  Judge. 
"Not  to  be  officially  published." 
Action  by  Nancy  Morgan  against  the  City 
of  Klrksvllle.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

A.  Doneghy,  of  Klrksvllle,  f<Mr  appellant 
Weatherby  &  Frank,  of  KirksviUe,  for  re- 
spondent. 

TRIMBLE,  J.  Plaintiff  seeks  to  recover 
for  a  fall  upon  a  defective  sidewalk.  It  is 
charged  that  at  the  point  where  the  brick  ii 
the  walk  ceased  tbe  dty  maintained  a  board 
set  on  edge  across  the  walk  to  bold  tbe  brick 
in  place,  and  that  this  board  extended  above 
the  surface  of  the  brick,  rendering  the  walk 
dangerous,  and  causing  plaintiff  to  faU. 

The  injury  occurred  November  27,  1911. 
Suit  was  brought  and  a  trial  had  at  the 
October  term,  1913.  Upon  an  appeal  being 
taken  to  this  court,  the  Judgment  was  re- 
versed and  tbe  cause  remanded  for  a  new 
trial.  See  181  Ma  App.  348,  168  S.  W.  835. 
A  second  trial  was  had  in  October,  1914,  re-, 
suiting  in  a  hung  Jury.  Thereafter  a  third 
trial  was  had  in  January,  1915,  In  which  the 
jury  found  for  defendant,  and  plaintiff  ap- 
pealed. 

[1  ]  Error  is  charged  In  that  tbe  trial  court 
allowed  the  city  to  introduce  evidence  as  to 
tbe  condition  of  the  walk  at  the  time  of  the 
second  trial,  which  was  nearly  three  years 
after  the  date  of  the  alleged  Injury.  This 
evidence  tended  to  show  that  at  that  time  the 
board  did  not  extend  above  tbe  surface  of  the 
brick.  Of  course,  the  material  question  was 
whether  it  did  or  did  not  extend  above  the 
brick  at  tbe  time  of  the  injury.  The  city 
seeks  to  Justify  the  introduction  of  the  evi- 
dence as  to  tbe  condition  of  the  walk  subse- 
quent to  tbe  injury  on  tbe  ground  that  plain- 
tiff bad  admitted  that  tbe  sidewalk  was  in 
tbe  same  condition  at  the  time  of  said 
second  trial  as  It  was  at  tbe  time  of  the  in- 
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Jury.  Bnt  a  careful  search  of  the  record 
fails  to  disclose  that  she  made  any  such  ad- 
mission. A  reading  of  plaintiff's  testimony 
shows  that  the  comparison  defendant,  on 
cross-examination,  compelled  her  to  make, 
over  plaintiff's  objection,  was  not  between 
the  condition  of  the  walk  at  the  time  of  her 
fall  and  the  date  of  the  second  trial,  but  be- 
tween its  condition  at  the  time  of  the  first 
trial  as  compared  with  its  condition  at  the 
time  of  the  second.  Plaintiff  said  that  the 
board  had  been  split  off  at  the  time  of  the 
second  trial.    She  was  then  asked: 

"Q.  That  was  the  change  that  was  made,  and 
the  only  change?  A.  All  that  I  noticed  particu- 
larly, but  the  board  was  split  off." 

Defendant  construes  this  answer  as  mean- 
ing that  the  board  being  split  off  was  the 
only  change  in  ite  condition  at  the  time  of 
the  second  trial  from  that  at  the  time  of 
the  Injury;  but  clearly  the  witness  was 
talking  of  the  change  at  the  time  of  the  sec- 
ond trial  as  compared  with  its  condition  at 
the  time  of  the  first  trial,  instead  of  at  the 
time  of  the  injury.  As  stated.  It  occurred 
November  27,  191L  The  first  trial  did  not 
take  place  until  nearly  two  years  thereafter, 
and  the  second  trial  was  not  had  until  near- 
ly three  years  after  the  accident  The  city 
did  not  offer  any  testimony  showing  atflrma- 
tively  that  there  was  no  change  in  the  con- 
dition of  the  walk  between  the  date  of  the  in- 
jury and  the  second  trial.  Plaintiff  testified 
that  the  board  was  there  at  the  first  trial, 
but  nowhere  stated  that  it  or  the  walk  was 
in  the  same  condition  as  at  the  time  ahe 
fell  Certainly  the  city  should  not  have  been 
allowed  to  introduce  witnesses  showing  that 
nearly  three  years  after  the  injury  the  board 
did  not  project  above  the  brick,  in  the  ab- 
sence of  an  affirmative  showing  that  the  con- 
ditions were  the  same  then  as  at  the  date  of 
the  injury.  The  trial  judge  by  his  rulings 
indicated  that  he  thought  plaintiff  had  so  tes- 
tified. He  was  doubtless  led  into  this  error 
liecause  the  city  stated  that  the  questions 
about  to  be  asked  plaintiff  were  for  the  pur- 
pose of  showing  that  the  conditions  were 
the  same,  but,  when  the  questions  were  ask- 
ed, the  record  shows  that  both  the  examiner 
and  the  witness  were  talking  about  the  condi- 
tion of  the  walk  at  the  time  of  the  first 
trial  as  compared  with  Its  condition  at  the 
time  of  the  second.  There  being  no  evidence 
that  the  walk  was  in  the  same  condition  at 
the  time  of  the  first  trial  that  it  was  at  the 
date  of  the  injury,  nearly  a  year  prior  there- 
to. It  was  error  to  admit  the  evidence  as  to 
its  condition  at  the  time  of  the  second  trial, 
even  though  plaintiff  did  say  that  the  condi- 
tions were  the  same  at  the  second  trial  as  at 
the  first,  except  that  the  board  had  been 
broken  off.  6  Thompson  on  Negligence  (2d 
EM.)  {  6228;  Hoyt  v.  City  of  Des  Moines,  76 
Iowa,  430,  41  N.  W.  63;  Williams  on  Munici- 
pal Liability  for  Tort.  S  149. 

[2]  We  cannot  agree  with  respondent  that 
the  admission  of  this  testimony  aa  to  the  sub- 


sequent condition  of  the  walk  was  harmless. 
The  jury  would  undoubtedly  think  they  bad 
a  right  to  consider  whether  the  board  pro- 
jected above  the  brick  in  October,  1914,  u 
bearing  upon  whether  it  projected  above  it 
in  November,  1911 — something  they  could  not 
do  unless  there  was  evidence  before  them 
that  conditions  had  not  changed. 

[3]  As  the  case  wlU  have  to  be  retried,  It 
Is  necessary  to  notice  two  instructions  giv- 
en, one  for  plaintiff,  and  the  other  for  de- 
fendant. Plaintiff's  Instruction  Na  3  told 
the  Jury  that,  even  though  the  walk  was 
dangerous,  and  plaintiff  knew  it  was  danger- 
ous, she  is  not  to  be  denied  the  right  to  re- 
cover a  verdict  against  the  city  on  that  ac- 
count, unless  the  walk  was  so  glaringly  dan- 
gerous that  a  person  of  ordinary  care  would 
have  refused  to  use  the  same.  If  the  in- 
struction means  that  she  could  not  be  depriv- 
ed of  a  verdict  merely  or  solely  because  of 
such  knowledge,  then  It  was  perhaps  co> 
rect,  and  a  careful  analysis  of  the  Instruc- 
tion may  disclose  that  such  was  its  meaning. 
As  the  Instruction  Is  worded,  however,  it  is 
quite  possible  for  the  Jury  to  have  under 
stood  from  it  that,  If  they  believed  the  walk 
was  not  glaringly  dangerous,  a  verdict  could 
not  be  denied  her,  regardless  of  the  manner 
in  which  she  went  "over  the  place.  If  she 
knew  the  walk  was  defective,  and  that  it 
was  dangerous,  she  would  still  have  had  the 
right  to  use  it,  provided  that,  in  doing  so. 
she  exercised  the  care  that  an  ordinarily 
prudent  person  would  exercise  under  like 
circumstances.  Of  course,  she  could  not  ex- 
ercise ordinary  care  if  the  walk  was  so  glar- 
ingly dangerous  tliat  an  ordinarily  prudent 
person  would  not  have  used  it  But,  even 
if  the  defect  was  not  so  glaringly  dangerous, 
stin.  If  plaintiff  knew  of  the  defect,  and  yet 
walked  over  It  without  exercising  ordinary 
care,  the  Jury  could  find  her  guilty  of  con- 
tributory negligence.  As  the  instruction  is 
drawn,  it  might  lead  a  Jury  to  think  that 
they  could  not  consider  the  manner  in  which 
she  walked  over  the  place  in  order  to  deter- 
mine whether  slie  was  negligent  or  careful, 
but  could  deny  her  recovery  only  in  case 
they  found  that  the  walk  was  so  glaringly 
dangerous  that  an  ordinarily  prudent  per- 
son would  not  have  used  it  We  think  the 
instruction  should  be  so  drawn  as  not  to  be 
open  to  this  misconcepticm. 

[4]  Defendant's  instruction  No.  8  told  the 
Jury  that  if  the  walk  was  dangerous,  and 
plaintiff  knew  it  was  dangerous,  or  could 
have  known  It  by  the  exercise  of  ordinary 
care,  and  yet  negligently  attempted  to  walk 
on  it  and  suffered  injury,  she  is  not  entitled 
to  recover.  The  trouble  with  this  Instrue- 
tion  la  that  it  makes  the  mere  attempt  to 
walk  over  It  negligence,  when,  as  we  have 
seen,  negllgmce  can  arise  only  in  the  man- 
ner In  which  she  went  over  It  If  the  walk 
was  not  glaringly  dangerous.  Of  course,  if 
it  was  BO  glaringly  dangerous  that  an  oidi- 
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rarily  prudent  person  would  not  have  used 
It,  and  plaintiff  knew  of  the  defect,  then  the 
mere  attempt  to  use  the  walk  was  negligence ; 
but  the  Instruction  said  nothing  about  such 
a  state  of  affairs.  These  errors  In  the  in- 
structions should  be  avoided  upon  the  next 
trial. 

For  the  reason  hereinabove  given,  the 
Judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

It  is  so  ordered.    All  concur. 


McCKACKEN  et  aL  v.  SCHUSTER. 
(No.  11701.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  1,  1915.) 

1.  Appeal  and  Brbob  «s320&— Rxsesvatior 
OF  Gbounds  of  Revisw. 

Where  a  party  asks  no  demurrer  to  the 
evidence  but  joins  in  submitting  the  case  to 
the  jury,  he  cannot  assign  as  error  on  appeal 
that  on  the  undlspnted  facts  the  adverse  party 
is  not  entitled  to  judgment. 

[Ed.  Note. — For  other  oasee,  see  Appeal  and 
Error.  Cent  Dig.  U  1290-1298,  1300,  1303; 
Dec.  IMg.  e=>20S.] 

2.  IiAJfDLOBD    AND    TENANT    ^=9291— UNLAW - 

Fui,  Detainer— Question  foe  Jubt. 

In  a  suit  in  unlawful  detainer,  question 
whether-  the  premises  occupied  by  defendant 
were  verbally  rented  to  him  by  plaintiffs'  pred- 
ecessor in  title,  or  by  the  latter's  lessee,  held 
for  the  jury  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Die.  f|  1217-1241,  1248-1269; 
Dec  Dig.  «=9291.1 

3.  WrrNKSSKS  «=>175— Coicpetenct  —  Trans- 
action wrrH  Decedent. 

In  a  suit  in  unlawful  detainer,  where  the 
defendant  verbally  rented  the  premises  either 
from  plaintiffs'  deceased  predecessor  in  title  or 
the  latter's  lessee  at  a  meeting  between  the  par- 
ties in  the  office  of  the  lawyer  of  plaintiffs'  pred- 
ecessor, the  defendant  was  not  rendered  compe- 
tent to  testify  concerning  Iiis  conversation  with 
the  deceased  predecessor  on  account  of  the  pres- 
ence at  the  conference  of  the  decedent's  attor- 
ney, living  and  testifying  for  plaintiffs,  who 
was  not  the  decedent's  agent  and  attorney  to 
make  the  particular  contract,  and  who  was 
merely  a  passive  listener,  the  decedent  making 
any  agreement  himself. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  «  711-713.  715,  720,  721,  915 ;  Dec 
Dig.  «s>176.] 

-4.  Witnesses  «=s175— Cohpetenot  —  Tsanb* 
ACTION  WITH  Decedent. 

Where  the  evidence,  given  in  a  prior  suit, 
of  the  predecessor  in  title  of  plaintiffs  in  unlaw- 
ful detainer  was  preserved  and  introduced  at 
the  trial,  which  evidence  embodied  such  pred- 
ecessor's version  of  a  conversation  had  in  bis 
lawyer's  office  with  defendant  and  his  own  les- 
see, at  which  conversation  defendant  claimed 
plaintiffs'  predecessor  had  verbally  rented  the 
premises  to  the  lessee  and  not  directly  to  bbn- 
self,  defendant  was  competent  to  testify  con- 
cerning the  conversation  with  the  decedent, 
though  he  had  introduced  his  preserved  testi- 
mony himselL 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  M  711-713,  716,  720.  721,  915 ;  Dec. 
Dig.  «s>175.] 


5.  Evidence   «=»211  —  Admisbibilitt  —  Evi- 
dence Given  at  Formek  Tbial. 

The  testimony  of  the  predecessor  in  title 
of  plaintiffs  in  unlawful  detainer,  bearing  on 
the  issue  whether  such  predecessor  verbally 
rented  the  premises  to  defendant,  although  giv- 
en in  a  prior  suit  for  rent,  was  admissible. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $8  738-744;  Dec.  Dig.  <8=3211.] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;   George  W.  Wanamaker,  Judge. 

"Not  to  be  officially  published." 

Suit  in  unlawful  detainer  by  Ellen  Mc- 
Cracken  and  others  against  Fred  Schuster. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Reversed,  and  cause  remanded  for 
new  trial. 

Du  Hois  &  Miller,  of  Grant  City,  for  ap- 
pellant. O.  B.  Hudson,  of  Grant  City,  for  re- 
spondents. 

TRIMBLE},  J.  This  is  a  suit  in  unlawful 
detainer,  wherein  it  is  charged  that  defend- 
ant's tenancy  of  a  certain  farm  of  120  acres 
terminated  on  March  14,  1914,  but  that  he 
willfully  and  unlawfully  held  over  and  de- 
tained the  same  after  that  date,  and  after 
demand  In  writing  for  the  delivery  thereof. 

The  defense  was  that  no  tenancy  existed 
between  him  and  plaintiffs,  but  that  defend- 
ant was  a  mere  subtenant  under  one,  Frank 
Hass,  to  whom  the  farm  had  been  leased. 
The  land  In  question  was  owned  by  plaintiffs 
and  their  father,  Alexander  McCracken. 
The  latter,  acting  for  himself  and  as  agent 
for  plaintiffs,  made  a  verbal  contract  to  sell 
the  land  to  Frank  Hass  for  57,200  some  time 
in  the  latter  part  of  the  year  1911.  Owing  to 
the  discovery  of  the  fact  that  a  part  of  the 
land  at  least  stood  In  the  name  of  a  deceased 
unmarried  brother  of  plaintiffs  and  son  of 
Alexander  McCracken,  and  that  no  adminis- 
tration was  had  on  his  estate,  Hass  refused 
to  pay  for  and  accept  a  deed  to  the  land  un- 
til an  administration  should  be  had  on  said 
deceased's  estate.  Thereupon  Alexander  Mc- 
Cracken, acting  for  himself  and  as  agent  for 
the  other  owners,  made  a  written  lease  to 
Hass  for  a  term  beginning  March  1, 1912,  and 
ending  March  1,  1913,  wherein  Hass  agreed 
to  pay  $3C0  rent  for  said  term,  payable  Jan- 
uary 1,  1913.  It  was  also  recited  therein 
that  McCracken  had  agreed  to  sell  the  farm 
to  Hass  at  $7,200  and  Hass  had  agreed  to 
buy  on  condition  that  the  title  was  perfected, 
and  that,  'when  this  was  done,  the  money 
paid  as  i-ent  should  be  treated  as  a  payment 
on  the  purchase  price  and  deducted  from  the 
$7,200.  It  seems  that  all  parties  then  thought 
that  an  administration  on  the  deceased's  es- 
tate could  be  had  and  closed  in  a  year  un- 
der the  new  law,  providing  that  such  can  be 
done  within  that  time.  And  Alexander  Mc- 
Cracken immediately  took  out  letters  of  ad- 
ministration thereon.  However,  before  the 
end  of  the  administration  year,  Hass  object- 
ed to  the  estate  being  closed  up  In  one  year 
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on  acconnt  of  some  defect  In  the  giving  of 
tbe  notice  of  grant  of  letters.  (It  seems  that 
said  notice  allowed  two  years  for  creditors 
to  present  their  claims  Instead  of  one.)  And 
the  probate  court  refused  to  allow  It  to  be 
closed  In  one  year  on  this  account.  Conse- 
quently, long  before  the  expiration  of  the 
term  called  for  in  the  written  lease,  both 
McCracken  and  Uass  knew  that  the  defect  In 
the  title  could  not  be  cured,  nor  the  trade 
consummated,  within  the  time  contemplated 
by  the  parties  at  the  time  the  lease  from 
March  1,  1912,  to  March  1,  1013,  was  made. 
Under  the  lease,  Hass  had  sublet  to  the  de- 
fendant Schuster,  and  he  went  Into  posses- 
sion. 

In  September,  1912,  Hass  and  Schuster  met 
McCracken  In  James  Anderson's  law  ofBce  in 
Grant  City  and  made  a  verbal  arrangement 
for  the  renting  of  the  farm  for  the  year  be- 
ginning March  1,  1913,  and  ending  March  1, 
1914.  And  here  is  where  the  disputed  ten- 
ancy in  question  In  this  case  arises.  It  is 
the  contention  of  plaintiffs  that  In  this  con- 
versation McCracken,  at  the  suggestion  of 
Hass,  made  a  verbal  lease  of  the  land  to 
Schuster.  On  the  other  hand,  it  is  defend- 
ant's contention  that  there  was  no  renting 
contract  entered  into  between  McCracken  and 
Schuster,  but  that  McCracken  rented  the  land 
to  Hass  by  verbally  agreeing  to  extend  the 
terms  of  Hass'  written  lease  for  another 
year.  It  is  thus  seen  that  both  sides  agree 
that  a  new  contract  was  entered  into  ver- 
bally, the  only  difference  in  the  contention 
being  that  plaintiff's  claim  is  that  McCracken 
rented  the  land  to  Schuster  for  the  term  end- 
ing March  1, 1914,  while  Schuster  claims  Mc- 
Cracken merely  extended  Hass'  tenancy  for 
another  year,  and  that  be,  Schuster,  In  turn 
rented  a  part  of  the  land  from  Hass.  This 
clearly  Illustrates  the  difficulty  men  get  them- 
selves into  by  verbally  making  contracts  ex- 
tending over  so  long  a  time,  instead  of  mak- 
ing them  certain  by  having  them  reduced  to 
writing. 

The  case  was  taken  by  change  of  venue 
from  Worth  to  Harrison  county  and  there 
tried  before  a  jury,  which  returned  a  verdict 
finding  defendant  guilty  and  assessing  plain- 
tiffs' damages  at  the  sum  of  $120  and  the 
value  of  the  monthly  rents  and  profits  at 
$30.    Defendant  has  appealed. 

[1,2]  Defendant  very  earnestly  contends 
that  the  undisputed  facts  show  that  plain- 
tiffs are  not  entitled  to  recover.  But  this  is 
clearly  untenable.  In  the  first  place,  defend- 
ant asked  no  demurrer  to  the  evidence,  but 
joined  in  submitting  the  case  to  the  jury.  In 
the  next  place,  we  do  not  agree  with  defend- 
ant that  the  written  lease  between  McCrack- 
en and  Hass  provided  that  the  latter  should 
go  on  indefinitely  year  after  year  renting  the 
land  at  $360  per  year  until  the  vendors 
should  be  able  to  present  a  title  satisfactory 
to  vendee,  or  which  he  would  be  willing  to 
accept,  and  then  allow  him  to  credit  all  of 


the  prior  years'  rent  on  the  purchase  price. 
The  lease,  by  its  explicit  terms,  was  to  end 
March  1,  1913.  There  was  no  provision 
therein  calling  for  a  tenancy  beyond  that 
date.  Consequently  it  cannot  be  said  that 
McCracken  had  no  right  to  make  a  new  tent- 
ing thereafter  to  Schuster.  Indeed,  Hass, 
who  testified  for  defendant,  says  that  M^ 
Cracken,  at  the  meeting  in  Anderson's  office 
where  plaintiffs  claim  the  land  was  rented 
to  Schuster,  extended  the  lease  to  him,  Hass, 
for  another  year.  Hence,  even  the  testimony 
adduced  by  defendant  shows  that  the  tenan- 
cy claimed  for  Hass  arose,  not  by  virtue  of 
anything  in  Hass'  written  lease  giving  him 
the  right  to  stay  there  for  any  year  subse- 
quent to  March  1,  1914,  but  arose  out  of  the 
alleged  agreement  of  McCracken,  as  defend- 
ant claims,  to  extend  the  lease  to  Hass  for 
another  year.  Even  if  the  written  lease 
might  be  construed  as  giving  Hass  the  right 
to  rent  the  land  during  the  succeeding  years, 
still  the  parties  conld,  by  mutual  agreement, 
abandon  that  feature  of  it,  thus  leaving  Mt 
Cracken  free  to  make'  a  contract  with  Schus- 
ter. According  to  the  evidence  for  plaintllf, 
Hass  told  McCracken  that  Schuster  wanted 
to  rent  the  land  for  the  next  year,  whldi 
would  begin  March  1,  1913,  and  that  as  his, 
Hass'  term  would  end  on  that  date,  be 
could  not  rent  it  to  Schuster,  and  that  only 
McCracken  could,  and  that  as  it  was  desira- 
ble that  certain  plowing  should  be  done  be- 
fore that  date,  arrangements  for  the  next 
year  should  be  made,  whereupon,  McCradcen 
rented  it  verbally  to  Schuster  for  said  next 
year.  So  that,  according  to  the  evidence  for 
both  sides,  there  was  a  new  verbal  contract 
entered  into  in  Anderson's  office  In  Septem- 
ber, 1912.  Plaintiffs  contend  that  McCracken 
rented  the  120  acres  to  Schuster,  while  de- 
fendant insists  it  was  rented  again  to  Bass, 
The  question  to  whom  it  was  rented,  there- 
fore, became  a  question  for  the  jury  to  de- 
termine. 

Prior  to  the  Institution  of  the  present  suit 
by  plaintiffs,  Alexander  McCracken  brought 
suit  against  Schuster  for  the  rent  of  the 
land  for  the  year  ending  March  1,  1914,  and 
in  that  suit  McCracken  testified  as  a  witness, 
and  his  testimony  was  taken  down  by  the 
official  court  stenographer.  This  evidence, 
proven  by  the  stenographer's  deposition  to 
be  correct,  was  crftered  in  evidence  in  the 
case  at  bar  by  defendant  as  an  admission 
on  the  part  of  McCracken  that  he  had  merely 
extended  the  lease  to  Hass  for  another  year 
and  had  not  rented  the  land  to  Schuster. 
Defendant  claims  that  McCrecken's  testi- 
mony conclusively  shows  this.  We  cannot 
agree  to  this.  Without  regard  to  whether 
plaintiffs,  who  were  not  parties  to  the  other 
suit,  could  be  bound  by  any  admission  of  Mc- 
Cracken, if  made,  still  we  do  not  thhik  his 
testimony  conclusively  shows  such  an  ad- 
mission. It  is  true  some  of  his  answers  to 
questions  on  croas-examinatioa  might  be  con- 
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strued  that  way,  taking  Into  consideration 
the  elements  contained  In  the  questions,  but 
other  parts  of  his  testimony  show  that  he 
said  Ite  rented  it  to  Schuster.  There  Is  noth- 
ing In  the  record  of  the  present  case  ex- 
pressly stating  that  McCracken  was  aged 
and  inflrm  at  the  thue  he  testified  and  was 
not  able  to  fully  hear  and  understand  what 
was  asked  him,  as  plaintiffs  claim  be  was, 
bnt  the  record  does  disclose  that  he  was  a 
grandfather  to  fuU-grown  children,  and  the 
way  he  answered  many  of  the  questions 
shows  that  he  was  evidently  an  old  man,  and 
was  unable  to  draw  the  nice  distinctions 
necessary  In  order  to  make  correct  answers 
to  skillful  questions  propounded  to  him  on 
cross-examination.  It  is  in  the  record  also 
that  be  died  shortly  after  he  testified  In  the 
rent  suit,  and  before  the  present  suit  in 
unlawful  detainer  was  brought.  Aside  from 
wbetber  the  jnry  in  the  present  case  would 
be  compelled  to  accept  as  true  the  statements 
made  by  the  old  man  In  testifying  in  the 
former  suit,  still  we  think  it  was  for  the 
jnry  to  construe  that  testimony  and  deter- 
mine Just  what  construction  should  be  placed 
on  what  he  said.  So  much  for  defendant's 
contention  that  plaintiffs  are  not  entitled  to 
recover,  and  that  he  Is  entitled  to  have  the 
case  reversed  and  remanded,  with  directions 
to  enter  up  judgment  for  him. 

[3,  4]  It  is  urged  that  error  was  committed 
by  tbe  court  In  not  permitting  the  defendant 
Schuster  to  testify  concerning  the  conversa- 
tion between  McCracken,  Hass,  and  Schuster 
in  Anderson's  office  at  the  time  of  the  verbal 
renting  either  to  Hass  or  to  Schuster. 
Plaintiffs  objected  to  his  testifying  about 
what  took  place  on  this  occasion  because  Mo- 
Cracken,  the  opposite  party  to  the  contract 
in  issue,  was  dead.  Defendant  says  he  was 
competent  for  two  reasons:  (1)  Because 
James  Anderson,  McCracken's  agent  and  at- 
torney, was  present  at  said  conversation  and 
is  still  living  and  testified  in  plaintiffs'  be- 
half; (2)  because  McCracken's  evidence  giv- 
en in  the  other  suit  was  preserved  and  intro- 
duced at  this  trlaL  With  reference  to  the 
first  reason,  namely,  that  Anderson,  who  was 
McCracken's  agent,  was  present  and  is  liv- 
ing, we  are  clearly  ot  the  opinion  that  de- 
fendant was  not  made  competent  on  this  ac- 
count. There  was  no  showing  that  the  con- 
tract In  question  was  made  by  Anderson  act- 
ing as  McCracken's  agent  Indeed,  all  the 
evidence  shows  that  whatever  contract  was 
entered  into  on  that  occasion  was  made  by 
McCracken  himself.  Anderson  was  his  agent 
and  attorney,  it  Is  true,  but  not  to  make  this 
particular  contract  So  far  as  the  record 
shows,  Anderson  had  nothing  to  do  with  the 
making  of  it  but  merely  sat  at  his  desk  and 
heard  the  three  men,  McCracken,  Schuster, 
•nd  Hass,  talk  the  matter  over,  so  that  An- 
derson was  merely  an  ordinary  witness,  and 
not  an  agent  of  McCracken  in  tbe  making  of 
the  ctmtract.    Bnt  the  fact  that  McCracken's 


testimony  in  the  other  suit  had  been  pre- 
served by  the  stenographer,  as  established 
by  his  deposition,  entitled  the  defendant 
Schuster  to  testify.  Stone  v.  Hunt  114  Mo. 
66,  21  S.  W.  454;  Coughlin  ▼.  Haeussler,  50 
Mo.  126 ;  Galvln  v.  Knights  of  Father  Matb- 
ew,  169  Mo.  App.  496,  1.^5  S.  W.  45;  Leahy 
V.  Rayburn,  33  Mo.  App.  55. 

The  fact  that  defendant  himself  Introduced 
tbe  deceased's  evidence  makes  no  difference. 
He  had  to  show  that  the  deceased's  testi- 
mony had  been  preserved  In  order  to  make 
himself  competent  The  best  way  to  do  this 
was  to  introduce  the  deposition  as  he  did. 
Neither  does  the  fact  that  he  claims  now 
that  deceased's  testimony  agrees  with  him 
as  to  what  took  place.  As  we  have  hereto- 
fore shown,  McCracken  testified  the  other 
way,  though  there  is  room  for  the  conten- 
tion that  some  parts  of  his  testimony  are 
open  to  tbe  construction  placed  upon  it  by 
defendant  Tbe  pro{)er  construction  to  be 
placed  on  deceased's  testimony  was  for  tbe 
jury,  and  therefore  defendant  could  not 
know  how  it  would  be  construed  by  them. 
In  addition  to  this,  tbe  preservation  of  Mc- 
Cracken's testimony  entitled  Schuster  to  tes- 
tify, and  he  bad  a  right  to  the  cumulative 
effective  of  his  own  testimony,  even  if  Mc- 
Cracken's agreed  with  his.  In  Leahy  v. 
Rnybum,  supra,  It  Is  held  that  tbe  preserva- 
tion of  McCracken's  testimony  would  have 
entitled  Schuster  to  testify  even  If  neither 
party  had  Introduced  deceased's  evidence. 

[I]  Plaintiffs  say  that  the  record  of  Mc- 
Cracken's testimony  should  not  have  been 
introduced  in  evidence.  Tbe  record  shows 
no  objection  made  to  its  Introduction.  And 
we  know  of  no  reason  why  it  should  not 
have  been  admitted  upon  the  one  question  as 
to  wbmn  tbe  verbal  renting  was  made.  The 
fact  that  the  other  suit  was  for  rent  and  this 
one  in  unlawful  detainer  makes  no  differ- 
ence. The  issue  Involved  in  both  cases  was 
the  same,  namely :  Did  McCracken  rent  tbe 
place  to  Schuster?  And  this  was  tbe  gist 
of  the  subject-matter  of  McCracken's  testi- 
mony. 

For  this  error  in  excluding  defendant  from 
testifying,  the  cause  must  be  reversed  and 
remanded  for  a  new  trial.  It  is  so  <mlered. 
All  concur. 


MORRILL  V.  BLAlXSAS  CITY.     (No.  11617.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  1,  1915.) 

1.  MuNiciPAi.  Cobfokahons  «s>812— Dekbo- 
nvE  Stmeet— Action  fob  I  njubies— Stat- 
ute. 

Under  Laws  1913,  p.  545,  providing  that  no 
fiction  sliall  be  maintained  against  any  city  on 
account  of  any  injuries  growing  out  of  any  de- 
fect in  the  condition  of  any  street,  until  notice 
shall  first  have  been  given  in  writing  to  the 
DT.ayor  within  90  days  of  the  occurrence  for 
which  damage  is  claimed,  stating;  the  place 
where  and  the  time  when  such  injury  was  re- 
ceived, and  the  character  and  circumstances  of 
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the  injury,  where  plaintiff  driver  of  a  truck 
was  injured  through  the  defective  condition  of 
a  street  in  defendant  city,  and  filed  his  petition 
within  6  days  of  the  accident,  the  ci^  filing 
answer  within  30  days  thereof,  plaintiff  could 
maintain  his  suit,  since  the  petition  itself  con- 
stituted a  sufficient  notice;  the  object  of  the 
statute  being  to  give  the  city  opportunity  to  in- 
vestigate the  case  while  conditions  are  fresh. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  IMg.  iS  1696-1707;  Dec. 
Dig.  (S=»812.] 

2.  TSI.\L     <S=194^lNSTRt70TION— CBKDIB1I.1TY 
or   AViTNESSES. 

Where,  in  an  action  against  a  city  for  in- 
juries received  by  a  truck  driver  through  the 
defective  condition  of  a  street,  the  testimony  of 
witnesses  on  each  side  as  to  the  depth  of  the 
crack  in  the  roadbed  into  which  the  wheel  of 
the  truck  sank  was  based  on  measurements,  an 
instruction,  in  effect,  that  if  the  testimony  of 
witnesses  as  to  the  depth  of  the  hole  was  based 
on  mere  estimates,  then  the  jury  should  accept 
the  testimony  of  witnesses  "on  the  other  hand" 
who  made  actual  measurements,  being  plainly 
based  on  the  idea  that  the  city's  witnesses  tes- 
tified to  actual  measurements,  while  plaintiff's 
testified  from  mere  estimates,  was  improper,  as 
invading  the  province  of  the  jury  to  determine 
the  weight  of  evidence. 

[Rd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !§  413,  436,  439-441,  446-404,  456-466; 
Dec.  Dig.  <8=5»194.] 

3.  Trial  *=»260  —  Instbuction— Repetition. 

It  is  not  error  for  the  court  to  refuse  a 
rciinest  covered  and  stated  by  other  instructions 
given  for  the  party. 

lEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-659;  Dec.  Dig.  <^=260.] 

4.  Municipal  Corpobations  €=>767— Stbeetb 
— Liability  fob  Defects. 

A  municipality  is  not  required  to  keep  its 
streets  free  from  rats,  and  the  mere  fact  that 
an  injured  truck  driver's  wagon  wheel  went 
into  a  rut,  he  being  thrown  out  thereby,  did  not 
render  the  city  liable,  unless  the  rut  rendered 
the  street  not  reasonably  safe  for  travders  ex- 
ercising ordinary  care. 

[Ed.  Note. — For  other  caaee.  see  Municipal 
Corporations,  Cent  Dig.  I  1623;  Dec.  Dig. 
<g=»767.] 

5.  Municipal  Cohpokations  ®=>821 — Action 
—Negligence — Question  fob  Jury. 

In  an  action  agtiinst  a  city  for  injuries  to 
plaintiff  truck  driver  through  the  unsafe  condi- 
tion of  a  street  it  was  within  the  jury's  prov- 
ince to  determine  whether  the  city  had  been 
nefrligent  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  !§  1745-1757;  Dec. 
Dig.  <S=9821.] 

6.  Damages   ^=»130  —  Peksonal  Injubiks  — 
Excessive  Verdict. 

Where  plaintiff  truck  driver  sustained  in- 
juries when  the  wheel  of  bis  truck  sank  into 
a  rut  in  the  street,  throwing  him  from  his  seat, 
so  that  he  broke  three  or  four  ribs,  was  bruised, 
suffered  injuries  to  the  pleura,  was  confiued 
to  his  bed  for  two  weeks,  and  the  house  for 
five  weeks,  was  treated  for  three  weeks  daily 
hy  a  physician,  every  other  day  for  the  next  two 
weeks,  thereafter  received  treatment  at  the 
physician's  ofBce,  required  a  nurse  for  twelve 
days,  and  five  months  after  the  accident  still 
suffered  and  was  unable  to  follow  his  usual 
employment  or  to  do  any  work  requiring  lifting 
or  the  raising  of  his  arms  above  a  certain  level, 
verdict  for  $2,000  in  his  action  against  the 
city  was  not  excessive. 

[Rd.  Note. — For  other  coses,  see  Damages, 
Cent.  Dig.  H  357-367,  370;   Dec.  Dig.  «8=»130.] 


Appeal  from  Circuit  Court,  Jackson  Coon- 

ty ;    O.  A.  Lucas,  Judge. 
"Not  to  be  oiHclally  published." 
Suit  by  William  F.  Morrill  against  Kansas 

City.    Judgment  for  plaintiff,  and  defendant 

appeals.    Affirmed. 

A.  F.  Evans  and  Francis  M.  Hayward, 
both  of  Kansas  City,  for  appellant  Cow- 
herd, Ingraham,  Durham  &  Morse  and  Wil- 
kinson &  Wilkinson,  all  ot  Kansas  City,  for 
respondent 

TRIMBLE,  J.  The  suit  herein  is  to  recov- 
er damages  on  account  of  personal  injuries 
resulting  from  an  alleged  defective  street 
A  verdict  was  returned  against  the  dty,  and 
it  has  appealed, 

Plaintlft  was  driving  a  double-decked  soda 
pop  delivery  wagon  west  on  Twelfth  street 
between  Troost  avenue  and  Harrison  streets. 
A  double-track  street  railway  line  lay  In  tbe 
center  of  Twelfth,  and  plaintiff  was  on  the 
north  or  right-hand  side  of  the  street  between 
the  railway  and  the  curb.  A  laundry  wagon 
standing  In  plaintiff's  path  near  the  north 
curb  caused  him  to  turn  out  to  the  left  and 
on  to  the  tracks  in  order  to  pass  it  While 
he  was  yet  on  the  tracks  he  heard  a  street 
car  approaching  rapidly  from  behind,  and  as 
soon  as  he  had  passed  the  laundry  wagon  he 
again  turned  into  the  space  between  the  track 
and  the  north  cart>.  His  vehicle  was  longer 
than  the  ordinary  wagon,  and,  In  order  to 
get  the  rear  end  of  it  far  enough  from  tbe 
track  to  escape  being  struck  by  the  car,  he 
had  to  drive  the  front  wheels  close  to  the 
curb.  Just  as  he  was  about  getting  his  wag- 
on parallel  with  and  between  the  track  and 
the  curb,  his  right  front  wheel  suddenly  and 
unexpectedly  dropped  Into  a  cra<*  or  open- 
ing in  the  pavement,  which  was  filled  with 
water  and  soft  sediment,  and  the  wheel  in- 
stantly stuck  fast,  causing  the  wagon  to  give 
a  sudden  downward  jolt  and  jerk,  throwing 
plaintiff  out  of  the  driver's  seat  to  the  pave- 
ment, breaking  several  ribs  and  otherwise 
bruising  and  injuring  him.  His  helper,  on 
the  seat  beside  him,  was  also  jerked  off,  but, 
as  his  hands  were  not  engaged  in  holding  the 
lines,  be  managed  to  catch  and  save  him- 
self. The  break  or  crack  in  the  pavement 
(which  was  of  cobble  stnnes)  was  four  inches 
wide,  and,  for  a  distance  of  two  and  one- 
half  to  three  feet,  was  from  six  to  seven 
inches  in  depth,  though  the  crack  extended, 
at  a  lesser  depth,  for  a  distance  of  about 
eight  feet.  The  iron  felloe  of  the  wheel 
caught  in  this  crack  as  In  a  vise  causing  the 
wagon  to  stop  with  a  Jerk  in  conjunction  with 
the  jdlt  arising  from  the  drop  of  the  wheel 
into  the  cavity.  There  was  ample  evidence 
tending  to  show  that  the  defect  had  existed 
in  that  condition  for  nearly  a  year  prior  to 
the  Injury,  and  that  the  street  officials  of  tbe 
city  knew  It  was  there,  and  that  It  was  get- 
ting worse  all  the  time. 
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[1]  PlaintifPs  Injury  occurred  on  the  16th 
ot  August,  1913.  His  suit  was  filed  6  days 
later,  to  wit,  on  August  22,  1913,  and  on 
September  S,  1918,  the  dty  filed  Its  answer  to 
the  petition. 

Point  is  made  that  the  court  erred  in  ad- 
mitting in  evidence  the  notice  plaintifl?  gave 
the  city  of  the  occurrence  and  of  liis  inten- 
tion to  claim  damages  therefor.  No  attack 
was  made  on  the  sufficiency  of  the  contents 
of  the  notice,  nor  was  any  assault  made  upon 
the  petition.  The  grounds  of  the  objection 
to  the  introduction  of  the  notice  in  evidence 
were  that  notice  was  not  alleged  in  the  peti- 
tion, and  that  the  notice  was  not  served  un- 
til after  suit  had  been  brought.  The  statute 
requiring  notice  to  be  given  the  city  is  the 
act  approved  March  21,  1913,  found  in  Laws 
of  Missouri,  1913,  p.  545,  and,  so  far  as  ap- 
plicable to  this  case,  is  as  follows: 

"No  action  shall  be  maintained  against  any 
city  of  this  state  *  *  •  on-  account  of  any 
injuries  growing  out  of  any  defect  in  the  condi- 
tion of  any  •  •  •  street  *  •  •  in  said 
city,  until  notice  shall  first  have  been  given 
in  writing  to  the  mayor  *  •  •  within  90 
days  of  the  occnrrence  for  which  snch  damage  ia 
claimed,  stating  the  place  where,  the  time  when 
such  injury  was  received^  and  the  character  and 
circumstances  of  such  injury,"  etc. 

Plaintiff,  therefore,  had  90  days  from  the 
16th  of  August,  1913,  to  give  his  notice.  His 
petition  was  filed  within  6  days,  and  the  dty 
filed  answer  thereto  within  80  days  of  the  oc- 
currence. 

"The  object  of  the  statute  is  to  give  the  city 
opportunity  to  investigate  the  case  while  con- 
ditions are  fresh,  and  thus  protect  itself  against 
actions  which  may  be  brought  long  after  the 
occurrence."  Jacobs  v.  City  of  St  Joseph,  127 
Mo.  App.  669,  106  S.  W.  1072. 

In  the  case  of  Meyer  v.  Mayor,  etc.,  of  New 
York,  14  Daly  (N.  Y.)  895,  the  statute  provid- 
ed that: 

"No     action    *    *    •    shall     be    maintained 

*  *    *    unless  notice  of  the  intention  to  com- 
mence said  action    *    *    *    shall  have  been  filed 

*  •    •    within  six  months,"  etc. 

No  notice  was  filed,  but  the  suit  itself  was 
brought  within  the  time.  The  court  held 
that  the  statute  w.as  complied  with  where  the 
suit  was  filed  within  the  time  notice  is  re- 
quired to  be  given;  "for  the  notice  required 
for  the  protection  of  the  city  is  given  in  the 
fullest  manner  by  the  action  itself."  It  would 
seem  that  the  wording  of  that  statute  affords 
more  ground  for  the  view  that  the  notice 
must  be  given  before  the  suit  is  filed  than 
does  oars;  for  it  requires  "notice  of  an  in- 
tention to  commence"  an  action.  But  the 
court  held  tliat  the  complaint  "conveys  all 
the  information  which  the  statutory  notice  is 
designed  to  give,"  and  that  the  statute  was 
not  Intended  to  apply  to  suits  brought  within 
the  time  required  for  notice,  and  that  the 
enactment  in  question  is  of  a  different  char- 
acter from  those  which  require  presentment 
of  the  claim  to  the  city  authorities  a  certain 
time  before  suit  is  brought,  so  that  the  city 
may  ttave  an  opportunity  to  pay  the  claim 
and  settle  costs,  if  it  so  desires.    Many  of  the 


cases  cited  by  defendant  on  the  point  now 
under  consideration  were  where  either  no 
notice  was  given  at  all,  although  required,  or 
were  cases  in  which  the  statute  provided  that 
notice  must  be  given  before  suit  is  brought, 
such,  for  example,  as  Pardey  v.  Mechanics- 
vlUe,  101  Iowa,  266,  70  N.  W.  189 ;  Reining 
V.  aty  of  Buffalo,  102  N.  Y.  308,  6  N.  B.  792 ; 
Curry  v.  aty  of  Buffalo,  135  N.  Y.  366,  32 
N.  E.  80.  Again,  other  cases  cited  are  deal- 
ing with  statutes  which  require  the  claim  to 
be  first  presented  to  the  council  for  allowance 
or  rejection  and  making  their  action  thereon 
an  absolute  bar  to  an  action  in  any  court  on 
such  claim,  unless  the  council's  order  is  ap- 
pealed from  or  the  council  agrees  that  a  suit 
may  be  filed.  Snch,  for  examplle,  is  the  case 
of  O'Donnell  v.  City  of  New  London,  113  Wis. 
292,  loc.  cit.  295,  89  N.  W.  511.  For  a  similar 
reason  Minnesota  cases  are  not  in  point,  be- 
cause their  statute  provides  that  "before  the 
dty  shall  be  liable"  the  party  injured  must 
present  his  dalm  to  the  governing  body  of 
the  dty  and  allow  it  a  certain  time  in  which 
to  decide  whether  it  will  pay  or  not  and  up- 
on the  course  it  will  pursue.  As  said  in  the 
Meyer  Case,  supra,  our  statute  is  "an  enact- 
ment of  a  different  character." 

Other  cases  cited  by  defendant  are  where 
the  statute  under  consideration  created  or 
gave  a  cause  of  action  wliich  did  not  thereto- 
fore exist  and  provided  for  the  giving  of  no- 
tice as  a  necessary  element  of,  or  condition 
precedent  to,  such  cause  of  action.  In  Math- 
ieson  V.  St  Louis,  etc.,  R.  Co.,  219  Mo.  542, 
118  S.  W.  9,  the  cause  of  action  was  on  a 
Kansas  statute  which  gave  a  right  of  action 
to  a  railroad  employ*  Injured  by  the  negli- 
gence of  another  employ*  provided  he  gave 
notice.  Of  course,  the  notice  was  a  nec- 
essary element  in  his  right  of  action,  and  was 
therefore  a  condition  precedent  to  his  bring- 
ing suit  The  same  should  be  said  of  Madden 
V.  Missouri  Pacific  R.  Co.,  167  Ma  App.  143, 
151  S.  W.  489. 

The  case^  cited  from  Michigan  is  not  In 
point ;  for  there  the  general  law  of  the  state 
did  not  give  a  right  of  recovery  for  mere 
neglect  to  keep  the  streets  in  a  reasonably 
safe  condition  for  travel,  and  where  a  dty 
charter  provided  that  the  dty  should  never 
be  liable  for  damages  to  persons  for  failure 
to  keep  streets  safe,  then,  although  a  gen- 
eral law  was  afterwards  passed  giving  such 
liability,  yet  it  was  held  that  the  general  law 
did  not  repeal  the  charter  provision.  How- 
ever, certain  charters  did  provide  a  cause  of 
action  where  written  notice  of  the  defect  was 
actually  served  upon  the  dty,  and  it  there- 
after failed  to  repair.  In  other  words,  the 
only  cause  of  action  given  was  for  failure  to 
repair  within  a  reasonable  time  after  receiv- 
ing written  notice  of  the  defect  As  said  in 
Forsythe  v.  City  of  Saginaw,  158  Mich  201, 
loa  dt  204,  122  N.  W.  523,  524: 

"Under  the  charter,  written  notice  of  the  de- 
fective condition  of  the  highway  must  be  given 
to  the  board  of  public  works,   and   thereafter 
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unreasonable  delay  in  repairing  must  occur,  or 
olse  there  la  no  liability." 

Of  course,  the  written  notice  to  the  city 
of  the  defect,  not  of  the  injury,  was  an  es- 
sential element  of  the  cause  of  action,  and 
both  the  notice  and  the  failure  to  repair 
thereafter,  coupled  with  an  Injury,  were  nee- 
essary  to  create  a  cause  of  action. 

In  the  case  at  bar  the  cause  of  action  ex- 
isted independently  of  the  statute^  It  mere- 
ly seeks  to  regulate  the  remedy — ^the  right 
to  maintain  the  action.  As  said  in  Jacobs 
T.  St  Joseph,  supra,  127  Mo.  App.  loc.  dt 
672,  106  8.  W.  1073: 

"Our  statute  does  not  say  a  notice  must  be 
given  before  bringing  tlie  salt.  It  reads  that: 
^o  action  sliall  be  maintained  against  a  dty, 

*  *  *  unless  notice  shall  first  have  been 
given,'  etc.  To  bring  an  action  and  to  main- 
tain an  action  are  not  necessarily  the  same 
tiling.  One  may  bring  an  action,  and  yet,  from 
reasons  disconnected  from  bis  right  to  bring 
it,  he  may  fail  to  maintain  it." 

In  National  Fertilizer  v.  Fall  River,  etc„ 
Banlc,  U96  Mass.  458,  loc  dt  460,  82  N.  B. 
671,  672  (14  Ia.  B.  A.  [N.  S.]  561, 13  Ann.  Gas. 
510),  the  court,  in  speaking  of  the  meaning 
of  the  word  "maintain"  in  a  statute,  say : 

"Using  the  words  in  thar  ordinary  signifi- 
cance 'maintain'  carries  a  different  meaning 
from  'institute"  or  'begin,'  and  implies  that  an 
action  must  be  begun  before  it  can  be  main- 
tained." 

Our  Supreme  Court  in  Garson-Rand  v. 
Stem,  129  Mo.  381,  loc.  eit  387,  388,  31  S. 
W.  772,  773,  32  L.  R.  A.  420,  in  dealing  with 
a  statute  providing  that  no  foreign  corpora- 
tion failing  to  comply  with  our  laws  concern- 
ing such  could  maintain  a  suit,  say: 

"The  statnte  does  not,  in  express  terms,  for- 
bid the  bringing  of  an  action  by  such  a  com- 
pany. It  declares  that  it  cannot  'maintain'  an 
action,    not    bavin;:    complied    with    the    law. 

*  •  *  Keeping  the  general  purpose  of  the 
law  in  view,  what  are  we  to  understand  by  the 
word  'maintain,'  as  used  in  the  third  section. 
As  its  structure  suggests,  it  signifies,  literally, 
'to  hold  by  the  hand';  hence  (in  ordinary  use) 
'to  uphold;  to  sustain;  to  keep  up.'  While  in 
pleading  it  is  defined  to  mean  to  support  what 
has  already  t>een  brought  into  existence.'  An- 
derson's Law  Diet.  ♦  •  *  w'e  are  bound  to 
assume  that  the  word  'maintain'  was  chosen  to 
express  the  exact  shade  of  meaning  int^ided 
by  the  lawmakers.  It  does  not,  with  its  pres- 
ent context,  seem  to  us  to  include  also  the  word 
•begin.'  Philpott  v.  Jones  (1834)  2  Ad.  &  EL 
41." 

In  view  of  all  that  is  hereinbefore  said,  we 
are  of  the  opinion  that  the  Legislature  chose 
the  right  word  to  express  the  exact  shade  of 
meaning  it  intended  when  it  used  the  word 
"maintain,"  and,  as  said  in  the  case  last 
cited,  the  statnte  "should  not  be  enlarged 
beyond  its  natural  meaning  to  accomplish 
the  forfeiture  of  a  right  of  action." 

[2]  The  refusal  of  defendant's  instruction 
No.  7  was  not  error.  It  sought  to  tell  the 
Jury  that,  if  the  testimony  of  the  witnesses 
as  to  the  depth  of  the  hole  were  based  on 
mere  estimates,  then  the  Jury  should  accept 
the  testimony  of  witnesses  "on  the  other 
hand"  who  made  actual  meastu^ments,  if 
the  Jury   believe   they   testified   truthfully. 


The  Instruction  plainly  nas  based  on  the 
idea  that  the  city's  witnesses  testified  to 
actual  measurements,  while  those  of  plain- 
tiff gave  theiv  testimony  from  mere  esti- 
mates, and  the  construction  naturally  to  be 
placed  on  the  instruction  would  be  that  the 
plaintiff's  witnesses  on  the  subject  should 
be  disregarded.  All  of  plalnUfTs  witnesses, 
with  possibly  one  exception,  made  measure- 
ments, and  their  testimony  was  that  they 
measured  through  the  mud  and  slush.  The 
one  witness  who  testified  upon  estimates  did 
not  differ  very  materially  from  the  city's 
witness  who  testified  upon  measurements, 
and  the  city's  witness  made  no  attempt  to 
clean  the  mud  out  to  see  how  deep  it  would 
allow  a  wagon  wheel  to  sink.  The  state 
of  the  evidence,  therefore,  did  not  present  a 
situation  where  a  mere  guess  was  opposed  to 
actual  measurements.  And,  as  intimated 
above,  the  effect  of  the  instruction  would 
have  beoi  to  invade  the  province  of  the  Jury. 

[1-6]  The  refusal  of  instruction  Na  8  was 
not  error.  The  correct  element  therein  was 
fully  stated  and  covered  In  other  instrucUons 
given  in  defendant's  behalf.  The  rest  of  the 
instruction  told  the  Jury  that,  if  they  found 
the  rut  did  not  exceed  four  inches  in  deptli, 
they  should  return  a  verdict  for  defendant 
This,  however,  was  only  one  feature  of  the 
defect.  The  evidence  shows  It  was  flUed  with 
mud  and  slush,  and  was  of  such  a  nature 
as  to  allow  a  wheel  to  drop  therein  and  In- 
stantly catch  as  in  a  vise,  thus  making  a 
trap  which  could,  and  did,  catch  and  injure 
plaintiff.  The  defendant  was  entitled  to  an 
Instruction  that  the  city  was  not  required 
to  keep  its  streets  free  from  ruts,  and  that 
the  mere  fact  that  plaintUTs  wagon  went  In- 
to a  rut  would  not  authorize  the  Jury  to  find 
for  plaintiff.  This  the  court  gave.  The 
piaintitTs  Instrutoon  told  the  jury,  before 
he  could  recover,  he  must  prove  that  the  rut 
rendered  the  street  not  reasonably  safe  for 
travelers  exercising  ordinary  care  and  cau- 
tion. Instruction  No.  9,  if  given,  would  have 
Invaded  the  province  of  the  Jury,  and,  under 
all  the  evidence,  was  Improper.  Heberlln? 
V.  City  of  Warrensburg,  133  Mo.  App.  644, 
113  S.  W.  673 ;  Blair  v.  Mound  City  B.  Cto., 
31  Mo.  App.  224. 

[8]  It  is  lastly  claimed  that  the  verdict  Is 
excessive,  but  clearly  this  point  is  without 
merit.  Plaintiff  had  three  or  four  ribs  broken. 
There  were  bruises  and  injuries  to  the  pleura. 
He  was  confined  to  his  bed  for  two  weeks, 
and  to  the  house  for  five  weeks.  For  the 
first  three  weeks  he  was  treated  every  day 
by  the  physician,  then  every  other  day  for 
the  next  two  weeks,  and  after  that  he  receiv- 
ed treatment  at  the  physician's  ofilce.  He 
required  a  nurse  for  twelve  days,  and  at  the 
time  of  the  trial,  five  months  after  the  ac- 
cident, was  still  suffering  and  unable  to  fol- 
low his  usual  employment  or  do  any  work 
re<iulrtng  lifting  or  the  raising  of  his  arms 
above  a  certain  level.  In  view  of  all  this, 
we  cannot  say  a  verdict  of  $2,000  was  es- 
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cessive.  Feddlck  v.  St  Louis  Car  Ck).,  125 
Mo.  App.  24,  102  S.  W.  675;  Joues  v.  Mo. 
Pac.  Ry.  Co.,  31  Mo.  App.  614;  Dawson  v. 
St.  Louis  Transit  Co.,  102  Mo.  App.  277,  76 
S.  W.  689;  BUck  v.  Missouri  Paa  K.  Co., 
172  Mo.  177,  loc.  clt.  190,  72  S.  W.  659. 

Finding  no  error  in  ttie  record,  the  Judg- 
ment ia  afflriued.    Tbe  otiier  Judges  concur. 


HELLRIEGBIi  v.  DUNHAM  et  al. 
(No.  11626.) 

(Kansas    Ci^    Court    of    Appeals.      Missouri. 

Oct.  4,  1915.    Rehearing  Denied 

Nov.  1,  1916.) 

1.  Hastbb  and  Sbbvart  $=3202  —  Mabtku'b 
LiiABiLitr  roK  Acts  of  Sebvant. 

Where  M.,  one  of  several  employes  of  a  rail- 
road company  operating  a  rail-beuuing  macbme, 
was  ordered  by  the  foreman  to  turn  a  rail, 
which  had  to  be  turned  so  it  could  be  put  on 
the  bender,  and  M.,  being  angry  and  actuated 
by  malice  toward  the  foreman,  turned  the  rail 
in  a  reckless  manner,  injuring  another  employe, 
the  employer  was  liable,  though  the  rail  was 
intentionally  thrown  or  swung  around  by  M.  for 
the  i>urpo8e  of  strildng  the  foreman,  as  bis  act 
was  ijo  the  prosecution  of  the  employer's  work 
and  his  personal  motive  did  not  exempt  the  em- 
ployer from  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  585-537 ;  Dec  Dig.  «s> 
202.] 

2.  Masieb   and    Sebvant   i8=>177— MASncB's 
LiiABiuTT  roB  Acts  of  Sebvant. 

To  make  a  master  liable  for  the  act  of  his 
servant  it  must  be  done,  not  only  while  the 
servant  is  employed  in  the  master's  business,  but 
in  the  course  of  the  employment  and  in  further- 
ance of  the  master's  business. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  307,  362,  363 ;  Dec.  Dig. 
«=»177J 

3.  Mabtbb  and  Sebvant  ^=»802  —  Masteb's 

LdABlLITT   FOB  ACTS  OF  SEBVANT. 

If  a  servant  is  doing  the  work  for  which 
he  is  employed,  the  master  is  liable  to  a  ttiird 
person  for  an  injury  caused  by  either  the  man- 
ner or  the  mode  of  performance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1217-1221,  1225,  1229; 
Dec  I>ig.  <»s>S02J 

4.  Mabtbb  and  Sbbvant  <3S9805  —  Masteb's 
Llabiutt  fob  Acts  of  Sebvant. 

If  the  act  of  a  servant  is  within  the  scope 
of  hia  employment  the  master  will  be  liable, 
tliough  the  servant  does  not  obey  his  orders  as 
to  the  manner  of  its  performance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S(  1223,  1224;  Dec  Dig. 
«=>306.] 

5.  Masteb  and  Sebvant  «s»302  —  Masteb's 
LiABiurr  FOB  Acts  of  Sebvant. 

A  master  is  liable  for  the  willful  or  ma- 
licious acts  of  his  servant,  where  they  are  done 
in  the  course  of  the  employment  and  within  Its 
scope. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  U  1217-1221,  1225,  1228; 
Dec  Dig.  «=>302.r 

6.  Appeal  and  Ebbob  9=31001  —  Reviev  — 
Qdestions  or  Fact. 

In  an  action  for  injuries  to  an  employ* 
stmck  by  a  railroad  rail  which  M.,  another  em- 
ploy4,  was  directed  by  the  foreman  to  turn, 
where,  though  defendant  claimed  that  M.  threw 
the  rail  at  the  foreman  intending  to  assault  him, 


this  question  of  fact  was  submitted  to  the  jai7, 
and  there  was  ample  evidence  from  which  they 
could  find  that  the  rail  was  turned  in  the  service 
of  the  employer,  thereby  Etriking  plaintiff,  their 
finding  must  be  respected. 

[Ed.  Note.— Fbr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  3922,  392S-3934 ;  Etec. 
Dig.  <S=»1001.] 

7.  Appeal  and  Ebbob  «3>1002  —  QtrssnoNB 

FOB    JUBT    —    INOONSISTENT    TESTIUONr    OF 

Witness. 

Plaintiff's  affirmative  answers  to  the  care- 
fully worded  questions  of  a  skillful  cross-ex- 
aminer, requiring  careful  discrimination  to  an- 
swer them  strictly,  could  not  conclusively  over- 
turn hia  clear,  plain,  and  unequivocal  statement 
of  the  facts  whenever  asked  to  give  his  version 
of  them,  and,  notwithstanding  such  answers, 
it  was  for  the  jury  to  look  at  the  whole  evi- 
dence and  determine  the  effect  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fH  3935-3937 ;  Dec  Dig.  <8=3 
1002.] 

8.  Masteb  and  Sebvant  «=»264  —  Actions 
FOB  Injukies— Vabianoe. 

Where  an  employe  in  swinging  a  railroad 
rail  around  in  a  reckless  manner  was  actuated 
by  a  wrongful,  intentional  motive  toward  the 
foreman,  his  act  was  nevertheless  negligent  in 
so  far  as  another  employ^,  struck  by  the  rail, 
was  concerned,  and  in  his  action  for  injuries, 
where  the  petition  alleged  the  character  of  the 
act  in  relation  to  him,  there  was  no  variance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  861-876 ;  Dec.  Dig.  <8=» 
264.] 

9.  Masteb  and  Sebvant  «=>198— Liabiutt 

FOB    iNJtTBISS    —    NBOLIGENCE    OF    B^ELLOW 
Sebtantb— Statctobt    PBOVIBIONS— "RAOIr 

BOAD." 

Rev.  St  1909,  {  6434i  makes  every  railroad 
corporation  owning  or  operating  a  railroad  in 
the  state  liable  for  all  damages  sustained  by  any 
agent  or  servant  while  engaged  in  the  work 
of  operating  such  railroad  by  reason  »f  the  neg- 
ligence of  any  other  agent  or  servant,  and  sec- 
tion 6439  defines  "railroad"  as  used  in  that  ar- 
ticle as  including  street  railways  and  electric 
railroads.  In  an  action  for  injuries  to  an  em- 
ploy4  in  the  shops  of  a  street  railway  company, 
who  at  the  time  of  the  injury  was  working  on 
a  rail-bending  machine,  defendont's  operation  of 
the  railroad  system  and  its  maintenance  of  shops 
for  the  purpose  of  repairing  the  tracks  was  ad- 
mitted, and  the  evidence  showed  that  the  rails 
being  bent  had  been  in  use  and  were  being  bent 
for  use  at  a  particular  place.  Hdd,  that  it 
sufficiently  appeared  that  the  rails  were  inteod- 
ed  for  use  in  connection  with  a  railroad  already 
in  operation,  and  not  for  one  being  constructed, 
and  the  fact  that  plaintiff  and  the  person  whose 
ncKligence  caused  the  injury  were  fellow  serv- 
ants was  not  a  defense,  as  they  did  not  have 
to  be  actually  engaged  in  running  a  car  to  come 
within  the  statutory  phrase  "operating  a  rail- 
road," and  it  was  snfllcient  that  they  were  do- 
ing work  for  the  railroad  which  was  directly 
necessary  for  the  operation  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  M  493-614 ;  Dec  Dig.  «=> 
198.] 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Railroad.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Jos.  A.  Guthrie,  Judge. 

"Not  to  be  officially  published." 

Action  by  Charles  Hellrlegel  against  Robert 
J.  Dunham  and  another,  receivers,  and  the 
Metropolitan      Street     Railway     Company. 
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Judgment  f&r  plaintiff,  and  defendants  ap- 
peal    Affirmed. 

John  H.  Lucas  and  Bruce  Barnett,  both  of 
Kansas  City,  Mo.,  for  appellnnts.  Griffin  & 
Orr,  of  Kansas  Caty,  Mo.,  for  respondent. 

TRIMBLE,  J.  [1]  Plaintiff  was  employed 
In  the  shops  maintained  by  defendants  In 
connection  with  the  operation  of  their  street 
railway  system  in  Kansas  City  for  the  re- 
pair of  the  rolling  stock,  tracks,  etc.,  of  said 
railway.  He,  In  company  with  two  others, 
Bronsteln  and  Manlove,  was  operating  a  rail- 
bending  machine  under  the  direction  of  Sun- 
ner,  a  foreman  or  straw  boss.  Rails  were  be- 
ing bent  in  a  somewhat  circular  form  for  use 
in  a  curve  on  the  tracks  of  the  system  at 
a  street  Intersection.  The  rall-bendlng  ma- 
chine was  on  wheels  set  upon  a  track,  and 
the  rails  to  be  bent  were  lying  In  a  pile  along- 
side the  machine.  In  order  to  place  one  of 
these  rails  upon  the  machine,  It  was  neces- 
sary that  the  rail  be  turned  end  tor  end. 
Suuner,  the  foreman,  ordered  Manlove  to 
"take  the  top  rail  and  put  it  around  so  they 
can  put  It  on  the  rail  bender."  Manlove 
seized  hold  of  the  top  rail  which,  owing  to 
Its  position  or  shape,  rested  as  on  a  pivot  In 
the  middle,  and  swung  it  violently  around, 
causing  the  flange  of  the  rail  to  strike  and 
Injure  plaintiffs  Imee.  This  suit  for  dam- 
ages followed.  Plaintiff  obtained  Judgment 
for  $762,  and  defendants  have  appealed. 

It  seems  that  Manlove  was  frequently  late 
la  coming  to  work,  or  slow  in  getting  at  it 
after  he  arrived,  and  on  this  morning  he 
either  did  not  commence  work  as  soon  as 
boss  Sunner  thought  he  should,  or  else  did 
not  enter  Into  it  with  the  spirit  or  zest  the 
boss  thought  necessary.  At  any  rate,  as  the 
four  men  were  about  the  rall-bendlng  ma- 
chine in  the  performance  of  their  work,  Sun- 
ner scolded  Manlove  for  his  remissness  and 
gave  him  the  above-mentioned  order  to  turn 
the  rail  around.  Manlove,  angered  by  the 
reprimand,  seized  the  rail  and  threw  it 
around  with  violence,  and  plaintiff  was 
struck  on  the  knee  as  above  stated.  Plain- 
tiff exclaimed  "Manlove,  what  are  you  trying 
to  do,  break  my  leg?"    Manlove  replied  "No, 

not  yours,  but  this ," 

referring  to  Sunner. 

[2-6]  It  Is  defendant's  contention  that  un- 
der these  circumstances  there  is  no  liability 
on  the  part  of  the  master.  It  is  insisted  that 
Manlove,  in  angrily  turning  the  rail  around, 
was  not  within  the  scope  of  his  employment 
nor  acting  In  the  line  of  his  duty,  but  was  at- 
tempting to  commit  an  assault  upon  the  fore- 
man, an  act  of  his  own,  for  whidi  the  de- 
fendant should  not  be  held  liable.  The  dif- 
ficulty in  determining  whether  a  master  is 
liable  for  Injuries  Inflicted  by  a  servant,  un- 
der circumstances  similar  to  these,  arises, 
not  on  account  of  vagueness  or  uncertainty  in 
the  rules  of  law  on  the  point,  but  in  the  ap- 
plication of  the  law  to  the  particular  facts 


of  each  case.  To  make  the  master  liable  for 
an  act  of  the  servant,  under  circumstances 
such  as  we  are  here  considering,  the  act 
must  be  done,  not  only  while  the  servant  is 
employed  in  the  master's  business,  but  it 
must  be  done  in  the  course  of  that  employ- 
ment, and  be  one  that  is  in  furtherance  of 
the  employer's  business.  McPeak  v.  Missouri 
Padflc  B.  Co.,  128  Mo.  617,  30  S.  W.  170.  If 
the  servant  is  doing  the  work  for  which  be  is 
employed,  the  master  is  liable  to  a  third  per- 
son for  an  Injury  caused  by  either  the  man- 
ner or  the  mode  of  performance.  CoUette  v. 
Reborl,  107  Mo.  App.  711,  82  S.  W.  552.  If 
the  act  of  the  servant  is  within  the  scope  of 
bis  employment,  the  master  will  be  liable,  al- 
though the  servant  does  not  obey  his  orders 
as  to  the  manner  of  its  performance.  Sher- 
man V.  Hannibal,  etc.,  R.  Co.,  72  Mo.  62, 
loc.  dt  66,  37  Am.  Rep.  423.  It  was  former- 
ly considered  that  the  master  was  not  liable 
for  willful  or  malicious  acts  of  his  servants, 
as  distinguished  from  his  neglect,  unless  the 
act  was  done  pursuant  to  the  master's  ex- 
press orders  or  with  his  consent,  even  thongb 
it  was  done  in  the  line  of  the  servant's  dn* 
ties.  26  Cyc.  1527.  But  it  is  now  weU  set- 
tled that  the  master  is  liable  for  the  wlUfnl 
or  malicious  acts  of  bis  servant  where  tliey 
are  done  In  the  coarse  of  his  employment  and 
within  its  scope.  26  Gya  1528.  As  said  In 
Wblteaker  v.  Chicago,  etc.,  B.  Co.,  252  Mo. 
438,  10&  cit  468,  160  S.  W.  1000,  1014: 

"At  bottom,  the  doctrine  of  all  well-reaeoaed 
cases  is  that,  under  the  maxim  respondeat  sa- 
perior,  the  master  must  answer  In  certain  ci^ 
cumstances  for  the  wrongful  act  of  his  servant 
precisely  as  the  principal  must  answer  for  thoM 
of  his  agent.  The  general  rule  is  that  tiM 
maxim  respondeat  appliea  when  the  servant,  in 
the  line  of  his  employment  about  bis  mastet'l 
business,  seeks  to  accomplish  bis  master's  piu> 
poses  and  in  doing  so  acts  negligently,  or  will- 
fully tund  maliciously,  or  even  contrary  to  liis 
orders  or  criminally,  in  some  instances.  That 
general  rule  is  hornbook  doctrine  and  beyond 
dispute." 

Or,  as  stated  In  Orattan  v.  Snedmeyer,  141 
Mo.  Am.  719.  loc.  dt  723,  120  S.  W.  1038, 
1040: 

"If  the  servant.  In  performing  the  work  of  the 
master,  injures  a  person,  either  through  malice 
or  negligence,  the  master  is  liable,  but  if  the 
servant  is  not  doing  the  work  of  the  master  at 
the  time  of  the  injury,  but  is,  at  that  particnlar 
time,  following  his  own  inclinationB  aside  from 
his  master's  work,  the  master  is  not  liable,  and 
this  is  the  rule  by  which  to  test  the  master's 
Uability." 

See,  also,  Garretzen  v.  Daenckel,  60  Ma 
104,  11  Am.  Rep.  405;  Ganfield  v.  Chicago, 
etc.,  B.  Ca,  50  Mo.  App.  354;  Landers  r. 
Qulncy,  Omaha,  etc.,  B.  Co.,  134  Mo.  App, 
80,  114  S.  W.  64&  In  Stranahan  Bros.,  etc 
Co.  v.  Colt,  55  Ohio  St  398,  45  N.  B.  634,  4 
li.  B.  A.  (N.  S.)  606,  It  Is  held  that  a  master 
is  liable  for  the  malidous  acts  of  his  serr- 
ant  whereby  others  are  injured,  if  the  acts 
are  done  within  the  scope  of  the  employ- 
ment, and  in  the  execution  of  the  service  for 
which  be  was  engaged  by  the  master.  In  2 
Mechon  on  Agency  (2d  £^)  i  1929,  It  is  said: 
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"The  tendency  of  tbe  modern  cases  is  to  at- 
tach less  importance  to  the  motive  with  which 
the  act  was  done,  and  to  give  more  attention 
to  the  question  as  to  whose  business  was  being 
done  and  whose  general  purposes  were  being 
promoted." 

Or,  as  stated  in  section  1957  of  that  work, 
we  should — 

"attach  less  importance  to  the  motive  with 
whiA  the  act  was  done  and  ^ve  more  attention 
to  the  qnestion  whether  or  not  it  can  be  deemed 
to  fall  within  the  course  of  the  servant's  em- 
ployment." 

And  in  section  1900,  the  author  says: 
"It  has  been  held  in  a  great  variety  of  cases 
that  the  master  is  liable  for  the  wanton  or  ma- 
licious acts  of  his  servant  if  they  were  commit- 
ted while  the  servant  was  acting  in  the  execu- 
tion of  his  authority  and  within  the  course  of 
bis  employment." 

Now  the  evidence  in  this  case  shows  that 
the  Injury  resulted  from  tbe  manner  In 
which  the  rail  was  turned  around  prepara- 
tory to  being  placed  on  the  machine.  Man- 
love,  the  servant,  was  doing  what  he  was  em- 
ployed to  do  and  what  he  was  specifically  di- 
rected by  the  straw  boas  to  do.  The  act 
of  turning  the  rail  was  In  furtherance  of  the 
master's  business  and  within  the  scope  of 
the  servant's  employment  In  doing  this, 
the  servant  did  it  angrily  and  without  a 
due  regard  for  the  safety  of  bis  coemployds. 
But  defendants  say  he  was  actuated  by  a 
malicious  motive  toward  Sunner,  the  straw 
boss.  True,  but  be  did  not  step  aside  from 
bis  employment  to  do  an  act  outside  thereof 
to  effectuate  thai  mottve.  He  did  tbe  very 
thing  reanired  of  bim,  but  Id  the  method  or 
manner  of  doing  that  act,  he  performed  it 
negligently  toward  plaintiff  and  maliciously 
toward  the  bossL  His  duty  to  turn  the  rail 
about  was  performed,  but  bis  feeling  of  ani- 
mosity' toward  the  boss  caused  him  to  per- 
form that  duty  in  a  violent  and  reckless  man- 
ner, resulting  In  injury  to  the  plaintiff.  This 
being  so,  the  application  of  the  principles 
above  mentioned  constrain  us  to  hold  tbe 
master  liable.  It  Is  true.  If  the  servant 
turns  aside  from  his  work,  for  however  short 
a  time,  to  effect  a  purpose  of  his  own,  the 
master  will  not  be  liable.  As,  for  instance, 
where  tbe  servant  on  a  hand  car  concluded 
to  put  his  hat  on  the  floor,  and  in  doing  so 
placed  his  body  in  the  way  of  tbe  flying  han- 
dles of  the  car,  whereby  he  was  catapulted 
against  another,  throwing  the  latter  off  and 
injuring  blm,  it  was  h^  the  master  was 
not  liable.  Here  the  putting  of  tbe  bat  on 
tbe  floor  was  no  act  In  furtherance  of  the 
master's  business.  Overton  v.  Chicago,  etc., 
K.  Co.,  Ul  Mo.  App.  613,  86  S.  W.  503.  Or 
where  a  servant  leading  a  colt  to  water,  in- 
vites a  boy  to  ride  the  colt  and  tbe  boy  is 
injated,  tbe  master  Is  not  liable,  since  tlve 
invitation  to  ride  was  no  part  oS  the  serv- 
ant's woiic.  Bowler  t.  O'Connell,  162  Mass. 
319,  38  N.  Bi.  498,  27  L.  B.  A.  173,  44  Am. 
St  Bep.  369.  In  tbe  same  way,  a  servant 
who,  being  In  charge  of  a  compressed  air 
hose,  turned  aside  from  the  work  he  was  en- 


I  gaged  in  and  sprayed  an  associate  with 
air  in  a  spirit  of  fun  and  killed  blm,  the 
master  was  held  not  to  be  liable.  Galves- 
ton, etc.,  B.  Co.  V.  Currle,  100  Tex.  136,  96 
S.  W.  1073,  10  Ia  B.  a.  (N.  S.)  367.  But 
there  was  no  turning  aside  from  his  work  on 
the  part  of  tbe  servant  In  the  case  at  bar. 
The  turning  of  the  rail  was  the  thing  be  was 
required  to  do,  and  it  was  the  act  that  did 
the  injury.  The  servant  did  that  which  was 
in  the  line  of  his  duty  and  which  was  in  the 
prosecution  of  tbe  master's  work.  Tbe  only 
unusual  feature  in  it  was  tbe  presence  of 
personal  motive  in  tbe  mind  of  tbe  servant 
But  the  personal  motive  cannot  exempt  tbe 
master  where  the  act  done  which  causes  tbe 
Injury  was  in  the  line  of  the  servant's  duty 
and  in  tbe  prosecution  of  tbe  master's  worlc 
As  said  in  the  Currle  Case,  supra,  100  Tex. 
at  page  143,  96  S.  W.  at  jwge  1074: 

"It  may  be  further  conceded  that  if,  in  di- 
recting the  hose  at  a  fire  to  put  it  out  he  had 
also  struck  with  it  one  of  the  other  servants, 
either  to  make  him  get  out  of  the  way,  or  for 
some  other  purpose,  the  motive  thus  partly  in- 
fluencing his  act  towards  such  other  would  not 
deprive  it  of  its  legal  character,  as  done  in  the 
master's  business.  It  is  in  cases  of  the  char- 
acter supposed,  where  there  has  been  a  mingling 
of  personal  motive  or  purpose  of  the  servant 
with  the  doing  of  bis  work  for  his  employer, 
that  much  of  ue  difficulty  and  conflict  of  opin- 
ion have  arisen  in  determining  whether  or  not 
the  wrong  committed  should  be  ascribed  to  the 
master  or  be  regarded  as  the  personal  tort  of 
the  servant  alone.  It  is  now  settled,  in  this 
state  at  least,  that  the  presence  of  such  a  mo- 
tire  or  purpose  In  the  servant's  mind  does  not 
affect  the  master's  liability,  where  that  which 
the  servant  does  is  in  the  Une  of  his  duty,  and 
in  the  prosecution  of  the  master's  work.  But, 
when  he  goes  entirely  aside  from  his  work,  and 
engages  in  the  doing  of  an  act  not  in  furtherance 
of  the  master's  business,  but  to  accomplish  some 
purpose  of  bis  own,  there  is  no  principle  which 
charges  the  master  with  responsibility  for  such 
actions." 

In  Bitchie  T.  Waller,  63  Conn.  166,  28  AU. 
29,  27  Ia  B.  A.  161,  38  Am.  St  Bep.  361,  it 
Is  held  that  in  most  cases  it  is  a  question 
of  fact  whether  or  not  tbe  act  of  a  servant 
for  which  it  is  sought  to  hold  tbe  master 
responsible  was  done  in  the  execution  of  the 
master's  business  and  within  tbe  scope  of 
the  servant's  employment.  The  act  of  turn- 
ing the  rail  was  in  tbe  Une  of  the  servant's 
duty,  and  it  was  in  furtherance  of  the  mas- 
ter's business.  The  motive  of  animosity  the 
servant  had  toward  the  boss  did  not  cause 
him  to  tlirow  the  rail,  but  did  cause  him  to 
throw  it  recklessly.  This  was  merely  the 
manner  of  performance  for  which,  as  we 
have  seen,  the  master  Is  liable. 

[6, 7]  in  making  the  foregoing  observa- 
tions, we  are  not  unmindful  of  defendant's 
very  earnest  insistence  that  the  evidence 
does  not  show  that  the  injury  was  caused 
by  Man  love's  turning  of  the  rail  around  In 
the  service  of  getting  it  ready  for  placing 
on  tbe  machine,  but  that  he  threw  the  rail 
at  Sunner  Intending  to  assault  him  and 
was  not  engaged  in  tbe  service  of  turning  tbe 
raU.    An  unbiased  and  careful  examination 
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pit  the  whole  evidence,  however,  discloses 
that  such  view  Is  untennble,  and  that  the  act 
was  done  as  we  have  stated.  Whether  the 
act  was  done  as  plaintiff  contends  or  as  de- 
fendants construe  it  was  a  question  of  fact, 
and  was  submitted  in  instructions  to  die 
Jury;  and,  as  there  was  ample  evidence  from 
wliicb  they  could  find  that  the  rail  was  turn- 
ed in  the  service  of  the  master  as  we  have 
stated,  their  finding  must  be  respected.  We 
do  not  think  plaintiff's  answers  of  "Yes, 
sir,"  to  the  carefully  worded  questions  of  a 
skillful  cross-examiner  should  be  deemed  to 
conclusively  overturn  the  clear,  plain,  and 
unequivocal  statements  of  the  facts  as  detail- 
ed by  the  plaintiff  whenever  asked  to  -give 
his  own  vei'sion  of  them.  Notwithstanding 
these  artless  answers  of  the  old  man  to  ques- 
tions which  required  nice  discrimination  in 
order  to  answer  them  strictly,  we  think  It 
was  the  province  of  the  jury  to  look  at  his 
whole  evidence  and  determine  the  effect 
thereof. 

[I]  There  was  no  variance  between  the  pe- 
tition and  proof.  The  petition  alleged  the 
character  of  the  act  in  relation  to  the  plain- 
tiff. In  BO  far  as  he  was  concerned,  the  act 
was  negligent,  although  the  one  doing  the 
act  may  have  been  actuated  by  a  wrongful 
intentional  motive  toward  another. 

[9]  The  fact  that  plaintiff  and  Manlove 
were  fellow  servants  is  no  defense  in  tills 
case.  Sections  5434  and  5439,  R.  S.  Mo.  1909. 
They  did  not  have  to  be  actually  engaged  in 
running  a  car  In  order  to  come  within  the 
meaning  of  the  statutory  phrase  "operating 
a  railroad,"  but  only  that  they  should  be 
engaged  in  doing  any  work  for  the  railroad 
which  was  directly  necessary  for  the  opera- 
tion thereof.  Callahan  v.  St.  Louis  Mer- 
chants Bridge,  etc.,  R.  C3o.,  170  Ma  473,  loc. 
clt.  495,  71  S.  W.  208,  60  L.  R.  A.  249,  94 
Am.  St.  Rep.  746;  Salmon  v.  Chicago,  etc., 
R.  Co.,  181  Mo.  App.  414,  168  S.  W.  829; 
Vannest  v.  Missouri,  K.  &  T.  R.  Co.,  181  Mo. 
App.  373,  168  S.  W.  782;  Madden  v.  Missouri 
Pac.  R.  Co.,  167  Mo.  App.  143,  151  S.  W.  489. 
It  is  conceded  that  if  rails  were  being  bent 
for  the  purpose  of  repairing  an  existing 
track  then  being  operated,  then  the  bending 
might  be  considered  as  incidental  to  the 
operation  of  the  road.  But  it  is  urged  that 
the  evidence  does  not  show  whether  the  rails 
were  for  use  In  a  new  track  or  for  a  track 
already  in  operation,  or,  in  other  words, 
there  is  nothing  to  show  -whether  this  work 
was  not  in  construction  of  a  new  track  In- 
stead of  maintenance  and  operation  of  a 
railroad.  The  evidence,  however,  shows  that 
defendants  admitted  the  operation  of  the 
railway  system  in  Kansas  City  and  the 
maintenance  of  the  shops  for  the  purpose  of 
repairing  the  tracks.  The  evidence  shows 
that  the  rails  being  bent  were  rails  that 
had  been  in  use,  and  at  the  time  of  the  in- 
Jury  the  rails  being  bent  were  for  use  at 


Twenty-Seventh  and  lister  streets.  It  would 
seem  from  all  tills  that  the  rails  were  in- 
tended for  use  in  connection  with  a  railroad 
already  in  operation  and  not  for  one  being 
constructed. 

There  was  no  error  in  refusing  defend- 
ants' instructions  Nos.  6  and  7.  They  were 
erroneous  because  they  told  the  jury,  with- 
out qualification,  that  if  the  rail  was  inten- 
tionally thrown  or  swung  around  by  Manlore 
for  the  purpose  of  striking  Sunner,  then 
plaintiff  could  not  recover.  But,  as  we  have 
seen,  the  personal  motive  commingled  with 
the  servant's  act  will  not  hare  tbe  effect  of 
conclusively  relieving  the  master  of  liability. 
Tliat  question  "cannot  always  be  determined 
merely  by  putting  a  label  on  the  motive"  of 
the  servant  2  Mechem  on  Agency  (2d  Ed.) 
§  1929.  As  said  by  the  same  author  (section 
1962): 

"The  question  is  rather,  as  has  been  explain- 
ed, whether  the  act  can  fairly  be  regarded  as  « 
natural  incident  to,  a  direct  outgrowth  of,  a 
natural  ingredient  in,  the  execution  of  the  serv- 
ice wliich  the  master  confided  to  the  servant. 
If  that  be  the  character  of  the  act,  the  master 
is  liable,  though  the  act  were  done  willfully  or 
maliciously." 

There  being  no  error  in  the  record,  the 
Judgment  Is  aflirmed.    All  concur. 


TRAVIS  V.  CONTINENTAL  INS.  CO. 

(No.  11700.) 

(Kansas  City  (Tourt  of  Appeals.    MisaourL 

Nov.  1,  1915.) 

1.  INSDBANOK  «:s>388— PBOVISIOKS  VX  PoUCT 

— Ibon-Sakb  Clause— Waiver. 

Provisions  in  a  fire  insurance  policy  that 
tbe  insured  keep  his  books  and  inventory  ei- 
ther in  an  iron  safe  or  in  a  place  outside  ik  the 
building  insured,  being  in  the  nature  of  condi- 
tions subsequent,  tbe  breach  of  which  will  not 
work  a  forfeiture  of  the  policy  unless  the  In- 
surer 80  elects,  where  the  adjuster  of  the  in- 
surance company  assured  the  person  insured 
that  if  he  would  obtain  duplicate  bills  from  the 
wholesale  houses  from  which  the  amount  of 
goods  lost  could  be  ascertained,  such  advice, 
when  acted  upon,  constituted  a  waiver  of  fa> 
feiture  liecause  of  violation  of  the  clause  re- 
quiring the  insured  to  keep  bis  bocdcs  in  on 
iron  safe. 

[Ed.  Note. — For  other  cases,  see  Insumnee, 
Cent.  Dig.  §|  1026,  1027,  laSO,  1035,  1040. 
1057 ;   Dec  Dig.  <S=>388.] 

2.  Triai,  €=191  — AcnoN  on  Poijot— Ih- 

STBUCTIONS. 

In  an  action  on  a  fire  insurance  policy,  an 
instruction  on  the  question  of  waiver,  reciting 
hypothetieally  the  taking  of  an  inventory  just 
before  tbe  fire,  and  the  action  of  the  insured 
in  obtaining  duplicate  wholesale  bills  in  accord- 
ance with  the  direction  and  request  of  the 
agent,  was  not  objectionable  as  assuming  the 
existence  of  disputed  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  C«sit 
Dig.  a  420-431,  435;    Dec.  Dig.  «=5.191.1 

•  Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;  Geo.  W.  Wanamaker,  Jndge. 
"Not  to  be  officially  published." 
Action  by  William  A.  Travis  against  the 
Continental  Insurance  Company  on  a  Are  in- 
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surance  policy.    Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant. Barlow,  Barlow  &.Kautz,  of  Bethany, 
for  respondent 

JOHNSON,  J.  This  Is  a  suit  upon  a  pol- 
icy of  Are  insurance  for  $1,000,  issued  by  de- 
fendant August  27,  1913,  upon  a  grocery, 
meat  market,  and  restaurant  owned  and  op- 
erated by  plaintiff  In  Eaglevllle,  Harrison 
county.  The  property  was  totally  destroyed 
In  the  night  of  November  8,  1913,  by  a  fire 
which  originated  In  a  business  building  across 
the  street.  The  defense  of  present  concern 
Is  based  upon  the  alleged  breach  by  plaintiff 
of  proTislons  in  the  policy  which  required 
him: 

First  to  "take  a  complete  itemized  Inventory 
of  stock  on  hand  at  least  once  in  each  calendar 
year  and  nnless  such  inventory  has  been  tak- 
en within  twelve  calendar  months  prior  to  the 
dote  of  this  policy,  one  shall  be  taken  in  detnll 
witliin  thirty  days  of  the  issuance  of  this  poli- 
cy": second,  to  "keep  a  set  of  books  which  shall 
cloarly  and  plainlj*  present  a  complete  record 
of  the  bnsineas  transacted,  including  purchases, 
■tales,  sliipments,  both  for  cash  and  credit  from 
date  of  inventory";  and,  third,  to  "keep  anid 
Ixxtks  and  inventory,  if  such  has  been  taken, 
seturely  locked  in  a  fireproof  safe  at  nisht  and 
at  all  times  when  the  building  mentioned  in  the 
folicj'  is  not  actually  open  for  bnsiness,  or  fail- 
ing m  this,  the  as-sured  will  keep  such  books 
and  inA-entory  in  some  place  not  exposod  to  a 
fire  ■which  would  destroy  the  aforesaid  build- 
ing." 

The  penalty  preacrihed  for  a  failure  to 
comply  with  any  of  these  requirements  was 
that  the  policy  should  become  null  and  void, 
and  that  "such  faiinres  shall  constitute  a 
perpetual  bar  to  any  recovery  thereon." 
Plaintiff  contends,  and  his  evidence  tends  to 
show,  that  he  substantially  complied  with 
the  requirements  prescribed  in  the  first  two 
danses  above  quoted,  and  that  he  was  in 
process  of  taking  a  new  inventory  of  his 
stock  and  had  almost  completed  it  at  the 
time  of  the  loss.  He  left  the  incomplete 
Inventory  in  the  store  that  night,  hut  suc- 
ceeded in  saving  it,  and  produced  it  at  the 
trial.  He  had  valued  the  goods  therein  at 
their  selling.  Instead  of  their  cost,  prices, 
and  the  total  value  of  the  goods  inventoried, 
which  he  testified  did  not  include  all  of  the 
stock,  was  about  $1,500.  Plaintiff  admitted 
that  he  had  no  iron  safe  in  the  store,  and 
claims  that  the  local  agent  of  defendant, 
throogh  whom  he  procured  the  policy,  had 
knowledge  of  that  fact  before  the  policy  was 
issned.  Further,  he  admitted  he  had  kept  no 
regular  books  of  his  business,  but  testified 
that  he  kept  files  of  his  wholesale  bills  and 
credit  slips  which,  with  his  invoices,  con- 
stituted a  complete  record  of  his  stock  and 
business.  Usually  he  kept  these  flies  at 
home  overnight,  but  had  suspended  this 
practice  during  the  taking  of  the  inventory, 
and  the  files  of  papers  were  destroyed  in  the 
fire.  To  meet  the  contention  of  defendant 
that  these  facts  disclose  noncompUance  with 
the  Iron-safe  clause,  plaintiff  addtioed  evi- 


dence tending  to  show  a  waiver  by  defendant 
of  the  requirements  of  that  clause.  In  sub- 
stance the  evidentiary  facts  relied  upon  by 
plaintiff  to  sustain  his  position  on  that  issne 
are  as  follows :  The  local  agent  notified  de- 
fendant of  the  loss,  and  in  two  or  three  days 
Mr.  Maloney,  defendant's  state  agent  and 
adjuster,  visited  F^gleville  and  had  inter- 
views  with  plaintiff  in  which,  after  being  in- 
formed of  all  the  facts  relating  to  the  non- 
performance by  plaintiff  of  the  iron-safe 
clause  and  of  the  destruction  of  all  the  doc- 
uments and  papers  relating  to  the  stock  and 
business,  except  the  partial  invoice  which 
was  exhibited  to  him,  he  stated  that  he 
could  not  adjust  the  loss  on  that  Invoice, 
for  the  reason  tl>at  it  did  not  show  cost 
prices  of  the  goods,  but  advised  plaintiff  to 
procure  duplicate  bills  from  the  wholesale 
dealers,  and  assured  him  that  with  the  aid 
of  such  bills  the  loss  could  and  would  be 
adjusted.  Plaintiff  immediately  acted  npon 
this  advice,  wrote  to  the  various  wholesale 
houses  of  the  loss,  and  procured  all  dupli- 
cate bills,  which  could  be  procured,  and  made 
out  and  forwarded  proofs,  but  defendant  re- 
fused to  keep  the  agreement  of  its  adjuster, 
declined  to  adjust  or  pay  the  loss,  and  this 
suit  followed.  The  evidence  of  defendant 
contradicts  that  of  plaintiff  relating  to  the 
issue  of  waiver ;  but,  for  the  purposes  of  our 
consideration  of  the  demurrer  to  the  evi- 
dence, which  was  overruled,  we  must  regard 
the  case  from  the  viewpoint  of  the  evidence 
of  plaintiff. 

At  the  request  of  plaintiff  the  court  in- 
structed the  Jury  ui>on  the  issue  of  waiver  as 
follows: 

"The  court  instructs  the  jury  that  although 
yon  may  believe  from  the  evidence  that  the  in- 
ventory and  books  of  account  presenting  a  rec- 
ord of  the  business  transacted  from  the  date  of 
the  inventory  until  the  time  of  the  fire  were 
not  kept  by  plaintiff  in  accordance  with  the 
terms  of  the  policy,  or,  if  they  were  made  and 
kept  in  accordance  with  the  terms  of  the  policy, 
but  were  left  in  the  building  and  destroyed  by 
the  fire,  yet,  if  the  state  agent  of  the  defendant 
company  visited  the  locality  of  the  fire,  after 
the  occurrence  of  the  loss,  and  if  he  was  the 
defendant's  adjuster,  and  as  such  was  informed 
and  became  possessed  of  the  knowledge  that 
said  inventory  and  books  were  not  kept  by 
plaintiff  in  accordance  with  the  terms  of  the 
policy,  or  were  destroyed  by  said  fire,  and,  after 
becoming  possessed  of  such  knowledge,  directed 
and  instructed  the  plaintiff  to  secure  duplicate 
invoice  bills  of  all  the  goods  which  he  had  pur- 
chased from  the  various  wholesale  houses  up 
to  the  time  of  the  fire,  and  to  use  said  wholesale 
liills  in  determining  the  cost  price  of  the  goods 
on  tlie  invoice,  being  taken  just  before  the  fire, 
and  to  make  up  his  proofs  of  Iosr  and  send  same 
to  the  defendant  company,  and,  if  you  further 
find  that  the  plaintiff  did  secure  said  duplicate 
invoice  bills  and  did  make  up  said  proofs  of 
loss  in  accordance  with  the  direction  and  re- 
quest of  said  state  agent  and  adjuster  and  did 
forward  same  to  the  defendant  company  with* 
in  60  days  from  the  date  of  said  nre,  as  di- 
rected by  said  state  agent,  and  if  plaintiff  in- 
curred any  expense  or  loss  of  time  in  securing 
sfiid  duplicate  invoice  bills,  making  up  said 
proofs  of  loss  and  sending  same  to  the  defendant 
company,  then  the  defendant  company  waived 
any  right  of  forfeiture  of  said  poliia^y  ceaaon 
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of  the  failnre  of  plaintiff  to  keep  or  produce 
said  inventories  and  books  of  account." 

The  Jury  returned  a  verdict  for  plaintiff, 
and  after  Its  motion  for  a  new  trial  was 
overruled,  defendant  appealed. 

[1]  The  contract  evidenced  by  the  policy 
imposed  upon  plaintiff,  the  Insured,  the  per- 
fonuauce  of  the  alternative  condition  of 
keeping  his  bu.sines8  books  and  inventory,  at 
night,  either  in  an  Iron  safe  in  the  store,  or 
"In  some  place  not  exposed  to  a  fire  which 
would  destroy  the  aforesaid  building."  The 
failure  of  plaintiff  to  perform  this  condition 
Is  virtually  conceded  and  is  apparent,  since 
he  admits  he  bad  no  iron  safe,  and  that  he 
left  what  he  calls  his  books  In  the  store.  He 
did  not  perform  a  condition  of  the  contract 
upon  the  performance  of  which  his  right  of 
recovery  depended  (Crigler  ▼.  Insurance  Co., 
49  Mo.  App.  11 ;  Hollenbeck  t.  Insurance  Co., 
133  Mo.  App.  57,  113  S.  W.  217),  and  we 
would  bold  that  defendant  would  have  been 
entitled  to  a  peremptory  Instruction  for  a 
verdict  in  Its  favor  If  plaintiff  had  not  in- 
troduced evidence  in  substantial  suwort  of 
his  claim  of  a  waiver  of  the  ground  of  for- 
feiture which  the  nonperformance  of  the 
iron-safe  clause  afforded  to  defendant. 

The  accepted  rule  In  this  state  Is  that  such 
provisions  in  a  policy  are  in  the  nature  of 
conditions  subsequent,  the  breach  of  which 
will  not  work  a  forfeiture  unless  the  in- 
surer so  elects;  that  nonperformance  of 
them  may  be  waived  as  a  ground  of  foi^ 
feiture,  and  that  such  waiver  does  not  re- 
quire the  support  of  a  new  consideration,  but 
win  be  Inferred  where  It  appears  that  the 
insurer,  with  knowledge  of  all  the  facts,  so 
conducts  himself  that  the  Insured  is  Justi- 
fied in  believing  that  the  right  of  forfeiture 
will  not  be  Invoked,  and  is  led  thereby  into 
the  expenditure  of  effort  or  money  In  pre- 
senting his  demand  to  the  insurer.  Pace  v. 
Insurance  Co.,  173  Mo.  App.  loc.  clt.  503, 
158  S.  W.  892;  Myei-s  v.  Casualty  Co.,  123 
Mo.  App.  loc.  dt  687,  101  S.  W.  124 ;  Ram- 
sey V.  Insurance  Co.,  160  Mo.  App.  loc.  clt 
242,  142  S.  W.  763 ;  Bolan  v.  Fire  Associa- 
tion, 58  Mo.  App.  loc.  dt.  233 ;  Bowen  v.  In- 
surance Co.,  69  Mo.  App.  loc.  dt.  277;  Mc- 
Collum  V.  Insurance  Co.,  61  Mo.  App.  loc.  clt 
365;  Burgess  v.  Insurance  Co.,  114  Mo.  App. 
loc.  dt.  180,  89  S.  W.  568;  Hollenbeck  v. 
Insurance  Co.,  133  Mo.  App.  loc  dt  64,  113 
S.  W.  217 ;  Weber  v.  Insurance  Co.,  35  Mo. 
App.  loc.  dt  524. 

If,  as  plaintiff  insists,  the  adjuster  as- 
sured him  that  the  loss  would  be  adjusted 
and  paid  notwithstanding  the  breach  of  the 
iron-safe  clause,  upon  the  procurement  and 
production  by  plaintiff  of  duplicate  whole- 
sale blUs,  and  plaintiff  thereby  was  induced 
to  act  upon  such  assurance  and  went  to  the 
trouble  of  writing  to  the  wholesale  dealers 
for  such  bills  and  submitting  the  bills  thus 
obtained   to  defendant,   the  assurance,   and 


plaintiff's  reliance  -apon  It,  constituted  a 
waiver  of  the  ground  of  forfeiture.  The  is- 
sue of  waiver  is  shown  by  the  evidence  to  be 
one  of  fact  for  the  Jury  to  determine,  and 
the  court  did  not  err  In  overruling  the  de- 
murrer to  the  evidence. 

[2]  We  do  not  agree  with  defendant  that 
the  quoted  Instruction  Is  subject  to  the  criti- 
cism of  assuming  the  existence  of  disputed 
facts.  The  expression  "on  the  Invoice  be- 
ing taken  just  before  the  fire"  appears,  as 
a  part  of  an  hypothesis,  the  whole  of  which 
the  jury  was  required  to  adopt  as  an  to- 
dlspensable  preretiulsite  to  finding  for  plain- 
tiff on  the  issue  of  forfeiture.  The  same 
may  be  said  of  the  objection  to  the  expres- 
sion "in  accordance  with  the  direction  and 
request  of  said  state  agent  and  adjuster." 
The  instruction  must  be  read  as  a  whole,  and 
none  of  Its  parts  should  be  made  the  sub- 
ject of  a  strained  or  forced  construction. 
Construed  In  Its  entirety.  It  cannot  be  said 
to  have  given  the  jury  room  for  inferring 
that  It  assumed  the  existence  of  any  dis- 
puted fact. 

Some  other  taints  are  made  by  defendant 
but  they  are  without  merit  and  need  not  be 
mentioned.  The  case  was  tried  and  submit- 
ted without  prejudicial  error.  The  judg- 
ment is  atUrmed.    All  concur. 


STATE  V.  FLICK.    (No.  11757.) 
(Kansas  City  Court  of  Appeals.    MiasonrL 
Nov.  1,  1915.) 
Criminal  Law   «=»598  —  Tbial  —  Conthto- 
anck— inabiutt  to  obtain  witness. 
Where  defendant  was  indicted  by  the  grand 
jury  at  ll  o'dock  a.  m.,  and  was  brought  into 
court  at  11:30,  and  her  trial  was  set  for  next 
morning,  when  she  moved  for  change  of  venut 
for  prejudice  of  the  judge  In  refusing  a  contina- 
ance  to  enable  her  to  obtain  the  presence  of  a 
witness,  and  the  case  again  came  up  next  morn- 
ing before  another  judge,  who  refused  the  same 
motion  for  a  continuance,  such  refusal  was  er- 
ror, where  the  presence  of  the  witness  could  not 
have  been  obtained  without  continuance. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1336-1341 ;  Dec.  Dig.  «=> 
598.] 

Appeal  from  Circuit  Court,  Cole  County; 

D.  H.  Harris,  Special  Judge. 
"Not  to  be  officially  published." 
Nettle  nick  was  convicted  of  keeping  a 

bawdyhouse,  and  she  appeals.    Reversed  and 

remanded. 

Fenton  Bl  Lnckett,  of  Jefferson  City,  for 
appellant  D.  W.  Peters,  of  Jefferson  City, 
for  the  State. 

ELLISON,  P.  J.  Defendant  was  indicted 
for  keeping  a  bawdyhouse  In  Jefferson  City. 
She  was  convicted,  and  has  appealed 

The  chief  complaint  Is  that  the  trial  court 
erred  In  overruling  her  motion  to  continue 
the  cause.  The  drcumstances  were  these: 
The  indictment  was  returned  by  the  grand 
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Jury  at  11  o'clock  a.  m.  of  Marcb  10,  1916. 
In  one  balf  hour  she  was  brought  Into  court 
under  arrest,  arraigned,  and  pleaded  not 
guilty.  The  court  then  set  the  case  for  trial 
the  next  day.  She  appeared  and  filed  an  ap- 
pUcatlon  for  a  continuance  on  account  of  a 
wltneas  absent  In  Kansas  City,  about  150 
miles  distant  The  trial  court  overruled  the 
motion,  and  defendant  thereupcm  Immediate- 
ly applied  for  a  change  of  venue  on  account 
of  the  prejudice  of  the  Judge.  The  applica- 
tion was  granted ;  the  court  stating  that  the 
other  Judge  (from  an  adjoining  circuit)  would 
be  requested  to  sit  the  next  day  for  disposi- 
tion of  the  case.  Next  day,  the  12th  of 
Marcdi,  the  other  Judge  called  the  case,  and 
defendant  again  applied  for  a  continuance  on 
account  of  the  absence  in  Kansas  City  of 
the  witness  mentioned  in  her  first  applica- 
tion.   The  court  overruled  the  application. 

It  is  insisted  by  the  state  that  the  over- 
ruling of  the  application  for  a  continuance 
was  Justlfled  by  a  failure  to  disclose  due  dili- 
gence. It  is  said  that  no  effort  was  made  to 
subpoena  the  witness  until  the  second  day 
after  the  arraignment  of  defendant  and  set- 
ting the  case  for  trial. 

We  think,  the  circumstances  considered, 
that  the  court  machinery  was  operated  too 
rapidly.  So  far  as  the  application  for  a  con- 
tinuance is  concerned,  defendant  must  be  re- 
garded as  Innocent,  and,  under  the  law,  en- 
titled to  reasonable  time  In  which  to  g^  wit- 
nesses In  her  defense.  Certainly  she  must 
be  diligent,  but  we  do  not  see  where  she  had 
opportunity  for  the  diligence  which  the 
state's  counsel  says  is  absent.  She  was  in- 
dicted at  11  o'clock  a.  m.,  and  arrested  and 
brought  Into  court  at  11:30,  and  her  trial  set 
for  tJie  next  morning.  That  left  no  chance 
tor  a  subpoena  reaching  Kansas  City  until 
tliat  night,  and  would  not  reach  the  sheriff 
untU  the  following  morning  at  about  the 
time  (la  ordinary  mail  delivery)  she  was  to 
go  to  trial.  The  sheriff  then  must  find  the 
witness,  and,  if  he  did,  she  must  have  time 
to  go  to  Jefferson  City.  On  the  morning  she 
was  indicted  and  her  case  set  for  trial  she 
api>eared  and  made  known,  by  proper  affi- 
davit, that  she  had  had  no  chance  to  get  her 
witness,  and  asked  for  time.  This  was  de- 
nied, and  but  for  her  application  for  a 
change  of  venue  she  would  have  been  put 
upon  trial  without  her  witness.  The  diange 
of  venue  t>eing  granted,  the  court  set  it  for 
trial  before  the  second  Judge  on  the  next 
day.  Here  again  the  time  was  too  short  to 
subpoena  and  have  present  the  absent  wit- 
ness; and  when  that  was  made  known 
through  a  proper  affidavit  a  continuance 
should  have  been  granted,  if  not  to  the  next 
term,  to  some  certain  day  far  enough  ahead 
to  give  her  reasonable  time  to  get  a  subpoena 
in  the  hands  of  the  sheriff  at  Kansas  City 
and  time  for  him  to  serve  it,  and  then  time 
for  the  witness  to  get  to  the  place  of  trial. 


Trial  courts  must  necessarily  be  left  with 
wide  discretion  in  the  matter  of  continuances, 
but,  of  course.  It  must  not  be  exercised  so  as 
to  cut  off  the  right  of  an  accused  for  rea- 
sonable preparation. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded.    All  concur. 


WESI^RN  AUCTION  ft  STORAGE  CO.  v. 
SHORE  et  al.    (No.  11578.) 

(Kansas  City  Court  of  Ap);>eals.     Missouri. 

July  2,  1915.     Rehearing  Denied 

Oct  4,  1916.) 

1.  CUATTKL    MORTOAOES   «3>1T2  —   QUESTION 
FOB   J0BT— PaYMINT. 

In  replevin  for  furniture  claimed  under-  a 
chattel  mortgage  executed  to  secure  the  pur- 
chase price,  held,  that  whether  plaintiff  had  ac- 
cepted a  subsequent  note  and  mortgage  in  pay- 
ment and  release  of  the  original  mortgage  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, bent  Dig.  §g  306-308,  310-316;  Dec 
Dig.  ®=172.1 

2.  Novation  «=4— Substitutkd  Note. 

Where  it  ia  agreed  that  a  substituted  note 
shall  be  an  absolute  payment  of  the  original 
debt  or  note,  it  will  operate  as  an  extinguish- 
ment of  the  original '  indebtedness  by  way  of 
novation. 

[Ed.  Note. — ^For  other  cases,  see  Novation, 
Cent  Dig.  {  4 ;  Dec.  Dig.  €=>4.] 

3.  Chattel  Mobtgaoes  ®=3241— Eztinquish- 
MINT— Taking  or  New  Note. 

The  taking  of  a  new  note  as  absolute  pay- 
ment of  one  secured  by  a  chattel  mortgage  ex- 
tinguishes the  lien  thereof  which  is  a  mere 
incident  to  the  note. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  608,  604;    Dec.  Dig.  «=» 

4.  Estoppel  «ss>6S— Claim  in  Judioial  Fbo- 

OXBOINO. 

In  replevin  for  furniture  claimed  under  a 
chattel  mortgage  executed  to  secure  the  pur- 
chase price,  defendant  a  purchaser  of  the  busi- 
ness in  wUcb  it  was  used,  who  gave  his  note  to 
the  seller  for  the  balance  secured  by  chattel 
mortgage,  and  who  had  escaped  conviction  for 
selling  the  furniture  as  clear  of  incumbrances 
on  the  plea  that  he  signed  the  papers  in  blank 
on  the  understanding  that  they  related  only  to 
other  property,  could  not  set  up  the  ioconsistent 
position  that  the  papers  signed  were  a  new  note 
and  mortgage,  intended  as  a  substitution  for  the 
note   and  mortgage  of  the  first  purchaser. 

[Ed.  Note. — For  other  cases,  see  Estoppd, 
Cent  Dig.  §§  165-169 ;  Dec.  Dig.  <»»68.] 

5.  Evidence  «=>231— Convetanoe  of  Titlb— 
Subsequent  Adicibsions. 

In  such  action,  defendant,  the  real  party 
in  interest,  who  derived  her  title  through  the 
second  mortgagor  and  was  in  privity  with  him, 
was  not  bound  by  his  admissions  after  he  con- 
veyed the  title  to  the  one  through  whom  de- 
fendant acquired  title. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g§  835-839,  852-859;  Dec.  Dig.  <S=» 
231.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Joseph  A  Outhrle,  Judge. 

"Not  to  be  offidaUy  published." 

Replevin  by  the  Western  Auction  ft  Stor- 
age Company  against  Mrs.  S.  W.  Shore  and 
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others.    Judgment  for  defendants,  and  plaln- 
tlS  appeals.    Atlirmed. 

Clarence  I.  Spellman  and  William  T.  Lath- 
am, both  of  Kansas  City,  for  appellant,  Leon 
E.  Bloch  and  Harry  Frledberg,  both  of  Kan- 
sas City,  for  respondents. 

JOHNSON,  J.  This  Is  an  action  In  re- 
plevin, brought  in  a  justice  court,  to  recover 
possession  of  the  furniture  in  a  certain  hotel, 
which  plaintiff  claims  under  a  chattel  mort- 
gage executed  by  S.  A.  Dyson,  who  purchased 
the  furniture  of  plaintiff  and  executed  the 
mortgage  to  secure  the  payment  of  the  pur- 
chase price.  The  defense  is  that  "the  chattel 
mortgage,  if  any,  has  been  fully  paid  and 
satisfied."  The  jury,  in  the  circuit  court, 
where  the  cause  was  tried  on  appeal,  re- 
turned a  verdict  for  defendants,  and  plaintiff 
apiiealed. 

The  material  facts  of  the  case  are  as  fol- 
lows: Dyson  purchased  furniture  from  plain- 
tiff of  the  value  of  $882  to  furnish  a  hotel  or 
rooming  house  he  operated  in  Kansas  City, 
and  gave  his  piroudssory  note  for  the  pur- 
chase price,  dated  November  29, 1911,  payable 
in  weekly  installments  of  $10  each.  At  the 
same  time  he  executed  a  chattel  mortgage  on 
the  furniture  to  secure  the  payment  of  the 
note,  and  a  copy  of  this  mortgage  was  filed 
by  plaintiff  in  the  office  of  the  recorder  of 
deeds  of  Jackson  county  December  1,  1911. 
He  operated  the  hotel  11  months,  reduced  the 
note  by  payments  to  about  $C50,  and  then 
sold  the  business,  Including  the  furniture,  to 
a  Mrs.  Burns,  for  $1,200.  She  executed  a  chat- 
tel mortgage  on  the  furniture  to  him  for  $6S0, 
the  amount  he  still  owed  plaintiff,  and  paid 
the  remainder  of  the  purchase  inrice  to  him  In 
money.  He  did  not  file  her  chattel  mortgage 
and  she  made  monthly  payments  on  his  mort- 
gage to  plaintiff,  without  plaintiff  knowing 
of  the  change  in  the  ownership  of  the  pto&- 
erty.  On  June  19,  1913,  Mrs.  Bums  sold  the 
business  to  L.  L.  Campbell,  who,  on  or  about 
July  2,  1013,  entered  into  an  agreement  with 
plaintiff  relating  to  its  lien  on  the  furniture 
which  culminated  in  the  present  controversy. 
It  appears  that  plaintiff,  on  learning  of  the 
sale  to  Campbell,  desired  him  to  reduce  the 
amount  of  plaintiff's  lien  by  a  payment  of  $50 
and  to  give  his  note  to  plaintiff  for  the  re- 
mainder, payable  In  weekly  installments  and 
secured  by  a  new  chattel  mortgage  on  the 
furniture.  Campbell  agreed  to  this  proposal, 
but  could  not  pay  $50  in  money,  and  In  lieu 
thereof  delivered  a  piano  he  owned  to  plain- 
tiff on  the  understanding  that  when  he  had 
paid  )?50,  in  addition  to  the  weekly  payments, 
the  piano  would  be  returned  to  him.  Pursu- 
ant to  this  arrangpment  Campbell  executed 
and  delivered  to  plaintiff  his  promissory  note, 
dated  July  2,  1913,  for  $513.13,  the  amount 
then  due  plaintiff  on  the  Dyson  note  and 
mortgage,  payable  in  weekly  installments  of 
$8  each,  and  at  the  same  time  he  executed 
and  delivered  to  plaintiff  his  chattel  mortgage 
on  the  furniture  to  secure  the  payment  of 


that  note.  Plaintiff  did  not  file  that  mort- 
gage in  the  ofiSce  of  the  recorder  of  deeds  ot 
Jackson  county  until  July  28,  1913. 

There  is  evidence  tending  to  show  that,  in 
consideration  of  the  execution  of  the  new  note 
and  mortgage,  plaintiff  agreed  to  accept  them 
in  payment  of  the  Dyson  note  and  mortgage: 
Indeed,  such  is  the  only  conclusion  that  may 
be  drawn  from  plaintiff's  evidence.  But  it  is 
claimed  by  plaintiff  that  the  Dyson  securities 
were  not  to  be  released  until  the  Bums  mort- 
gage was  surrendered  to  plaintiff,  which  was 
not  done  until  July  28th,  the  date  on  whldi 
plaintiff  filed  the  Oampbell  mortgage.  There 
Is,  however,  evidence  which  contradicts  this 
claim,  and  supports  the  Inference  that  idaln- 
tiff  received  the  Campbell  note  and  mortgage 
on  the  date  of  their  execution  In  full  peymeDt 
and  discharge  of  the  Dyson  note,  without  ref- 
erence to  the  surrender  ot  the  Burns  mort- 
gage. On  July  21,  1913,  one  week  before  tbe 
Campbell  mortgage  was  filed,  Campbell  sold 
the  furniture  to  Morle  Kretchmer  as  clear 
of  Incumbrances,  and  without  Informing  ber 
of  the  mortgage  he  had  given  plaintiff.  He 
was  prosecuted  in  the  criminal  court  for  do- 
ing tills,  but  was  acquitted ;  his  defense  be- 
ing that  he  signed  the  note  and  mortgage  to 
plaintiff  In  blank,  on  the  understanding  that 
they  would  refer  only  to  the  piano  transac- 
tion, and  without  knowledge  that  plaintllt 
would  convert  them  Into  a  note  and  mort- 
gage creating  a  lien  on  the  furniture.  On 
August  25,  1913,  Marie  Kretchmer  sold  the 
property  to  a  Mr.  Valentine  as  clear  of  in- 
cumbrances, and  on  August  30th  Valentine 
sold  it  to  defendant  Shore,  who  was  In  posses- 
sion when  this  action  was  begun.  At  that 
time  there  was  a  remainder  of  $456  due  plain- 
tiff on  tlie  purchase  price  of  the  furniture. 
The  Dyson  mortgage  was  not  released  of  rec- 
ord by  plaintiff,  and  Is  the  mortgage  under 
which  plaintiff  claims  the  iwssession  of  tbe 
property.  There  are  other  facts  in  the  rec- 
ord, but  those  stated  control  the  disposition 
of  the  case. 

At  the  request  of  plaintiff  the  court  hi- 
structed  the  jury: 

"The  court  instructs  the  jury,  U  yon  find  from 
the  evidence  that  S.  A.  D^son  gave  a  mortgage 
to  the  plaintiff  on  goods  m  question  to  secure 
debt  to  the  plaintiff,  and  that  said  debt  or  a 
part  thereof  was  due  at  the  time  this  suit  wa> 
brought,  September  27,  1913,  then  plaintiff  wai 
entitled  to  the  goods,  and  your  verdict  will  be 
for  the  plaintiff,  unless  you  further  find  tbat 
said  debt  was  |>aid,  or  the  mortgage  was  releas- 
ed, as  defined  in  other  instructions." 

And  It  gave  the  following  instruction  for 
defendants: 

"If  you  find  from  the  evidence  that  the  plain- 
tiff took  from  Dyson  a  chattel  mortgage  on  the 
property  in  question,  and  if  you  further  find 
that  thereafter,  and  after  the  property  bad 
been  transferred  to  Campbell,  the  plaintiff  took 
from  Campbell  a  mortgage  and  note  under  an 
agreement  with  Campbell  that  it  was  in  pay- 
ment of  and  release  of  the  Dyson  mortgage,  then 
the  Dyson  mortgage  became  discharged ;  and  if 
you  further  believe  and  find  from  the  evidence 
that  one  Kretchmer  purchased  the  property  in 
question    and    gave    a   valuable    consideratian 
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therefor,  before  the  Campbell  mortgage  was  filed 
for  record,  and  that  Kretcbmer  sold  the  prop- 
erty in  question  to  one  Valentine,  and  the  said 
Valentine  sold  it  to  the  defendant  Shore,  your 
verdict  should  be  in  favor  of  the  defendant." 

[1-3]  Thus  Instructed,  the  verdict  of  the 
Jnry  for  defendants  expressed  the  finding  of 
fact  that  plaintiff  accepted  the  Campbell  note 
and  mortgage  'in  payment  of  and  release  of 
the  Dy^n  mortgage,"  which,  if  thus  paid 
and  discharged,  was  not  a  lien  on  the  prop- 
erty at  the  time  of  the  sale  by  Campbell  to 
Kretcbmer,  and  therefore  cannot  be  allowed 
to  serve  as  the  basis  of  the  present  action. 
We  do  not  think  the  evidence  would  warrant 
us  In  declaring  as  a  matter  of  law  that  the 
Dyson  mortgage  was  in  force  at  the  time  of 
the  sale  of  the  property  by  Campbell  to 
Kretchmer,  and  we  find  the  tnstructiona  we 
have  copied  correctly  expressed  the  law  of 
the  case  in  submitting  to  the  Jury  as  an  issue 
of  fact  the  question  of  whether  or  not  plain- 
tiff received  the  Campbell  securities  as  an 
absolute  payment  and  satisfaction  of  the 
Dyson  mortgage.  From  an  early  time  It  has 
been  held  In  this  state  that,  where  It  is 
agreed  that  the  substituted  note  shall  be  an 
absolute  payment  of  the  original  debt  or 
note.  It  will  operate  as  a  satisfaction  or  ex- 
tinguishment thereof.  "The  receipt  of  a 
promissory  note  of  a  third  person  In  pay- 
ment of  the  debt  will  amount  to  a  positive 
extinguishment  of  the  original  debt,  by  way 
of  novation,  as  well  by  our  laws  as  the  for- 
eign law,  If  so  intended  by  the  parties." 
Appleton  V.  Kennon,  19  Mo.  637;  Wiles  v. 
Robinson,  80  Mo.  47;  Riggs  v.  Goodrich,  74 
Ho.  108;  Leabo  v.  Goode,  67  Mo.  126.  And 
the  taking  of  a  new  note  as  absolute  pay- 
ment of  one  secured  by  a  deed  of  trust  or 
mortgage  extinguishes  such  security,  which 
is  a  mere  incident  to  the  note  thus  discharg- 
ed by  payment  Strlne  v.  Williams,  159  Mo. 
582,  60  S.  W.  1060. 

Tbe  fact  that  plaintiff  did  not  'surrender 
the  Dyson  note  and  mortgage  would  be  a 
strong  circumstance  against  an  inference 
that  it  accepted  tbe  CampbeU  securities  as 
an  absolute  payment,  since,  in  the  ordinary 
course  of  business  dealings,  the  security  is 
given  np  to  the  party  who  pays  it  (Balmer  v. 
Sunder,  11  Mo.  App.  454) ;  and  were  it  not 
for  the  evidence  of  plaintiff,  which  shows  be- 
yond question  that  plaintiff  and  Campbell 
Intended  that  the  new  note  and  mortgage 
should  operate  as  a  discharge  of  the  old,  wo 
would  hold,  as  a  matter  of  law,  that  no  such 
extinguishment  had  occurred  at  the  time  of 
tbe  sale  of  the  property  by  Campbell.  The 
only  real  conflict  is  over  the  question  of 
whether  the  parties  intended  that  the  de- 
livery of  the  Campbell  note  and  mortgage  to 
plaintiff  should,  ipso  facto,  release  the  Dyson 
mortgage,  or  that  such  release  should  not 
occnr  until  the  surrender  of  the  Bums  mort- 
gage. Plaintiff's  contention  is  that  such 
surrender  was  made  essential  to  the  comple- 


tion of  the  substitution;  but  there  is  abun- 
dant evidence  to  the  contrary,  tending  to 
show  that  the  substitution  should  occur  con- 
temporaneously with  the  delivery  of  the  new 
note  and  mortgage.  This  conflict  in  the  evi- 
dence presented  a  vital  issue  of  fact,  which 
the  court  properly  submitted  to  the  Jury. 

[4,  8]  We  do  not  agree  with  plaintiff  that 
defendants  are  bound  by  the  position  Camp- 
bell took  in  defense  of  the  criminal  prosecu- 
tion. Of  course,  Campbell,  who  escaped  con- 
viction on  the  plea  that  he  signed  the  pa- 
pers in  blank  on  the  understanding  that  they 
related  only  to  the  piano,  would  not  be  al- 
lowed to  derive  any  benefit  from  the  incon- 
sistent position  that  the  papers  he  signed 
were  a  new  note  and  mortgage  on  the  furni- 
ture, intended  as  a  substitution  for  the  Dy- 
son note  and  mortgage.  Bensieck  v.  Cook, 
110  Mo.  loc.  dt.  182,  19  S.  W.  642,  33  Am. 
St.  Rep.  422.  But  CampbeU  is  a  mere  nomi- 
nal party.  Plaintiff  and  Mrs.  Shore  are  the 
only  real  parties  in  Interest,  and  while  she 
derived  her  title  through  Campbell,  and  Is 
in  privity  with  him,  she  Is,  not  bound  by  any 
admissions  he  made  after  he  conveyed  the 
title  of  the  property  to  Kretchmer. 

The  criticism  of  defendant's  second  in- 
struction has  been  answered  in  what  we 
have  said.  The  release  of  Dyson  from  lia- 
bility on  his  note,  if  made  by  plaintiff,  had 
the  effect  of  releasing  the  incidental  mort- 
gage. There  is  no  prejudicial  error  in  the 
record. 

The  Judgment  is  affirmed.    All  concur. 


INGINO  V.  METROPOLITAN  ST.  RX.  CO. 
et  al.    (No.  11621.) 

(Kansas   City    Court   of    Appeals.      Missouri. 

Oct.  4,  1915.     Rehearing  Denied 

Nov.  1,  1915.) 

1.  NBauoENCB  ®=»93— AcnOH  voa  Injubdlbb 
— Imputed  Nkqlioenck. 

The   negligence  of  a  driver   of   a   wagon 

cannot  be  imputed  to  a  person  who  Is  injured 

while  riding  therein  at  ther  driver's  invitation. 

[Ed.   Note  — For  other  cases,  see  Negligence, 

Cent  Dig.  H  147-150;   Dec.  Dig.  <S=»93.] 

2.  Stbeet  Raulboads  #=»103  —  Ofebation— 
Action  for  Injubies — Last  Chance  Doc- 
trine. 

Where  a  person,  who  was  riding  in  a  wa- 
gon at  the  invitation  of  the  driver,  saw  a  street 
car  approaching  when  they  were  about  to  drive 
across  the  track,  bis  knowledge  of  the  approach 
of  tbe  car  and  his  failure  to  mention  it  to  the 
driver  would  not  defeat  a  recovery  under  the 
last  cbnnce  doctrine,  where  the  mutorman  saw, 
or  could  have  seen,  the  peril  of  the  wagon  and 
its  occupants  in  time  to  have  avoided  collision 
by  the  exercise  of  ordinary  care. 

(Ed.  Note.— For  other  cases^  see  Street  Rail- 
roads, Cent  Dig.  t  219;    Dec.  Dig.  (S=>103.] 

3.  Stbeet  Railboads  «=»117— Opekation— 
Action  fob  Injubies— Questions  of  Fact. 

In  an  action  against  a  street  car  company 
for  injuries  to  a  person  riding  in  a  wagon  at 
the  invitation  of  the  driver  thereof,  caused  b^ 
collision  with  a  car  at  .a  street  crossing,  evi- 
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dence  as  to  tiie  negllKence  of  defendant  under 
the  last  dear  chance  doctrine  held  for  the  jury. 
[Ed.  Note.— For  other  canes,  see  Street  KaU- 
roads,  Cent  Die.  tS  23d-257;  Dec.  Dig.  «=> 
117.] 

4.  BviDENCE  «=>IS53  —  ExpEBTs— Questions- 
Operation  OF  Street  Cabs. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  an  occupant  of  a  wagon  in 
a  collision  at  a  street  crossing,  it  was  not  er- 
ror to  predicate  questions  as  to  the  distance 
In  which  a  car  conld  be  stopped  upon  the  as^ 
sumption  that  the  roils  were  dry,  when  there 
was  evidence,  although  not  direct,  to  show 
such  fact. 

[Ed.    Note.— For   other  cases,    see    Evidence, 
Cent  Dig.  H  236&-2374;  Dec.  Dig.  «=>553.] 
6.  Pleading  «=370— Faotb  to  be  Proved— 
Action   fob   Injttbies  —   Ownership   of 
Street  Cab. 

In  an  action  for  injuries  to  the  occupant  of 
a  wagon  struck  by  a  street  car  at  a  street  cross- 
ing, evidence  as  to  the  ownership  of  the  car  was 
not  necessary,  where  both  sides  assumed  that 
defendant's  servants  were  in  charge  thereol 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  IS  1225-1227;   Dec  Dig.  «=>376.] 
6.  Street  Railboads  «=s>78— Operation— Ac- 
tion fob  Injuries— Liabiutt  or  RmJEiv- 

ERS. 

Where  a  street  railroad  is  operated  by  re- 
ceivers, they  alone,  and  not  the  company  it- 
self, are  responsible  for  personal  injuries  due 
to  the  negligence  of  the  company's  servants. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Di«.  U  166-171;  Dec.  Dig.  *=» 
7a) 

Appeal  from  Circuit  Conrt,  Jackson  Ooan- 
ty;  Tbos.  J.  Seehom,  Judge. 

Acilon  by  Jobn  Inglno,  by  Alexander  In- 
gino  his  next  friend,  against  the  Metropoli- 
tan Street  Railway  Company,  Robert  J.  Dun- 
ham, and  another,  receivers.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
as  to  tbe  Railway  Company,  and  affirmed  as 
to  the  receivers. 

Jobn  H.  Lucas,  of  Kansas  City,  for  appel- 
lants. Strotber  &  Campbell  and  Cowherd, 
Ingrabam,  Durham  &  Morse,  all  of  Kansas 
City,  for  respondent 

XRIMBIiB,  J.  An  east-bound  TwelfQi 
street  car  struck  the  left  rear  wheel  of  a 
dairy  delivery  wagon  going  north  on  Holmes 
street  Plaintiff,  a  boy  of  16,  having  accept- 
ed an  invitation  to  ride  home,  was  sitting  in 
tbe  seat  with  and  to  the  left  of  tbe  driver 
of  the  wagon.  Tbe  force  of  the  collision 
threw  the  boy  out  and  Injured  him.  He 
brought  this  suit  by  next  friend  to  recover 
damages.  In  addition  to  tbe  charge  that  the 
operator  of  the  car  negligently  failed  to  give 
warning  of  the  car's  approach  to  the  inter- 
section, and  that  he  negligently  operated  the 
car  at  a  high  and  dangerous  rate  of  speed, 
without  keeping  the  same  under  control  and 
without  keeping  a  vigilant  watch,  tbe  pe- 
tition also  set  up  a  violation  of  the  last 
chance  or  humanitarian  rule.  It  was  upon 
this  ground  only  that  the  case  was  submitted 
to  the  Jury,  namely,  that  plalntUT,  In  cross- 
ing said  track  was  In  a  perilous  situation, 


arising  from  danger  of  being  struck  by  said 
car,  and  those  in  charge  of  the  car  saw, 
or  by  the  exercise  of  ordinary  care  could 
have  seen,  plaintiff  in  a  situation  of  danger, 
and  with  ordinary  care  and  due  regard  to 
the  safety  of  passengers  could  have  stopped 
the  car  and  avoided  the  collision.  Plaintiff 
obtained  a  verdict  of  $650,  and  defendant  has 
aKtealed. 

Defendant's  most  Important  point  is  that, 
accepting  the  testimony  Introduced  at  its 
full  face  value  and  giving  It  the  benefit  et 
every  Inference  which  It  will  leasonablf 
bear,  there  was  no  case  made  authorizing  tbe 
sending  of  the  same  to  the  Jury.  This  con- 
teutlDn  is  based  upon  several  grounds.  Tbe 
first  Is  that.  Inasmuch  as  plaintiff  testified 
that  when  the  horse's  front  feet  went  over 
tbe  south  rail  of  the  east-bound  track  be 
looked  west  and  saw  a  car  at  Cherry  street 
a  block  west  of  Holmes  and  about  300  feet 
away,  but  said  nothing  about  It  and  paid  no 
further  attention  to  It,  as  be  thought  they  bad 
plenty  of  time  to  cross  and  get  out  of  tbe 
way,  he,  therefore,  knowingly  placed  hUn- 
self  in  a  position  of  danger,  and  cannot  re- 
cover. This  Idea  is  based  upon  certain  re- 
marks In  Kinlen  v.  Metropolitan  Street  Ky. 
Ca,  216  Mo.  145,  loc.  dt  164,  115  S.  W.  523, 
630,  to  the  effect  that  the  law  will  not— 
"permit  a  recovery  where  the  injured  party 
knowingly  places  him-self  in  a  place  of  danger 
and  knowingly  or  willfully  permits  the  train  to 
strike  him,"  etc. 

An  examination  of  that  opinion,  however, 
will  show  that  It  Is  not  applied  to  facts 
like  those  at  bar.  Tbe  Judge  who  used  tbe 
language  above  referred  to  was  speaking  of 
one  who  "knowingly  drives  in  front  of  an 
approaching  car  when  he  knows  he  will  not 
have  time  to  cross  In  safety."  Of  course 
when  be  does  this,  he  goes  from  a  place  of 
safety  into  a  place  of  danger  so  shortly  be- 
fore the.  collision  as  to  afford  the  operator 
of  tbe  car  no  time  In  which  to  stop  or  avert 
the  accident  But  If  he  goes  on  when  the 
car  Is  so  far  away  that  he  reasonably  sup- 
poses he  has  time  to  get  safely  across,  he 
has  knowledge  of  tbe  car,  but  la  oblivloia 
of  tbe  danger.  If  now,  at  the  time  he  goes 
Into  danger,  the  motorman  sees  that  he  Is 
going  to  continue  In  danger  until  he  gets 
across,  and  the  car  Is  yet  far  enough  away  to 
enable  him,  by  the  exercise  of  ordinary  care 
and  with  due  regard  to  the  safety  of  his  pas- 
sengers, to  stop  and  thereby  avert  a  collision, 
it  is  his  duty  to  do  so.  As  said  In  the  Kin- 
len Case,  at  page  16S  of  216  Ma,  at  page 
527  of  116  S.  W.: 

"The  streets  of  our  cities  are  public  thorough- 
fares upon  which  all  have  the  right  to  travel, 
but  neither  the  pedestrian,  the  street  car,  nor 
the  carriage  drawn  by  horses  has  the  eidosive 
rijjht  to  the  use  thereof.  TTieIr  rights  and  du- 
ties are  relative,  and  all  must  eierdse  reason- 
able  care  in  order  not  to  injur*  each  other. 

Again,  phiintlff  was  a  boy  riding  as  a  gaest 
of  tbe  driver  of  the  wagon.    He  was  in  t 
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covered  Tehlde,  which  had  glass  In  the  sides, 
tt  is  true,  but  there  was  nothing  in  the  con- 
dnct  of  the  occupants  of  the  wagon  observable 
to  the  motonnan  which  would  lead  him  to 
think  they  were  conscious  of  the  approach 
of  the  car.  Nor  were  they  so  situated  as  to 
get  oat  of  danger  at  a  moment's  notice. 
From  the  time  the  horse's  head  came  into 
the  danger  zone  until  the  rear  of  the  wagon 
would  pass  out  of  It,  the  plaintiff  would  be 
in  danger,  and  would  i  have  to  stay  in  such 
danger  untU  the  rate  at  which  the  horse  was 
going  would  carry  him  out  of  It.  Consider- 
ing the  length  of  the  horse  and  the  wagon, 
plus  the  width  of  the  track,  the  wagon  would 
have  to  travel  twenty  feet  or  more;  and,  if 
the  motorman  saw  the  slow  but  steady  ap- 
proach of  the  horse  before  It  got  into  danger, 
but  saw  it  going  with  every  indication  of  in- 
tending to  cross,  then  it  traveled  further  than 
that  But,  at  any  rate,  the  moment  the  horse 
started  into  the  danger  zone  it  was  apparent 
to  the  motorman  that  plaintiff  could  get  out 
of  danger  only  when  the  wagon  was  safely 
and  fully  across.  If,  now,  the  car  was  far 
enough  away,  at  the  time  the  horse  started 
on  the  track,  to  enable  the  motorman  to  have 
slackened  and  stopped  the  car,  with  ordi- 
nary care  and  safety  to  his  passengers,  be- 
fore the  collision,  then  he  should  have  done 
so.  He  could  not  continue  on  at  uniform 
speed,  trusting  to  chance  for  the  wagon  to 
get  out  of  the  way,  and  making  no  effort  to 
stop  or  slacken  the  car.  Plaintiff  was  not  in 
tbe  situation  of  a  pedestrian  who  could,  in 
an  instant,  step  out  of  harm's  reach. 

[1,  2]  Speaking  of  the  language  in  the  Kin- 
len  Case  first  hereinabove  quoted,  the  Su- 
preme Court,  in  Pope  v.  Wabash  Bailroad, 
242  Mo.  232,  loc.  cit.  210, 146  S.  W.  790,  says 
that  language  must  be  understood  as  apply- 
ing to  a  person  who  could  liave  gotten  out  of 
danger  when  conscious  of  the  train's  ap- 
proach. Kow  those  who  were  in  a  wagon 
following,  ajid  a  little  to  the  left  of,  the  one 
plaintiff  was  in  say  they  saw  the  car  60  feet 
away,  when  the  wagon  was  on  the  track,  but 
tlie  car  did  not  Slacken  speed  till  it  struck 
the  wagon.  The  motorman  swore  he  stopped 
the  car  in  about  40  feet,  but  did  not  see 
plaintiff's  wagon  till  he  was  35  feet  away. 
Plaintiff's  witness  swore  that  a  car  going 
from  15  to  20  mUee  per  hour  could  be  stop- 
ped in  from  36  to  50  feet  on  a  dry  rail  and  In 
75  to  80  feet  on  a  8lipi)ery  one.  It  was  down- 
grade from  Cherry  to  Holmes,  and  plaintiff's 
witness  said  the  car  was  going  20  miles  per 
bonr,  while  defendant's  said  it  was  going 
12  miles  per  hour.  All  say  it  was  light 
enongh  to  see  the  wagon  a  block  away.  The 
driver  of  the  wagon  said  he  looked  west  be- 
fore be  went  on  the  track,  but  saw  no  car. 
His  negligence  cannot  be  imputed  to  plain- 
tur.  Petersen  v.  St  Louis  Transit  Co.,  199 
Mo.  881,  97  S.  W.  860;  Zaiotuchin  v.  Met- 
ropolitan Street  Ky.  Co.,  127  Mo.  Ai^.  577, 
106  S.  W.  548;  Ebert  v.  Metropolitan  Street 
By.   Cc  174   Mo.    App.   45,   160    S.    W.   84. 


Hence,  unless  plaintiff's  knowledge  that  there 
was  a  car  to  the  west  of  him  and  his  failure 
to  say  anything  about  it  to  the  driver,  are 
sufficient  to  deprive  him  of  recovery,  the 
driver's  negligence,  it  any,  will  not  But, 
as  we  have  seen,  tbe  mere  fact  that  plaintiff 
saw  a  car  and  mistakenly  thought  It  was  so 
far  away  as  to  afford  no  danger  wUl  not  de- 
feat a  recovery  under  the  humanitarian  rule, 
if  there  is  evidence  tending  to  show  that, 
after  the  entry  into  danger,  the  motorman 
saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  the  peril  of  the  wagon  oc- 
cupants in  time  to  have  avoided  the  colli- 
sion by  the  exercise  of  ordinary  care.  Mere 
negligence  on  the  part  of  plaintiff  in  going 
Into  danger  will  not  defeat  recovery  under 
the  humanitarian  rule,  If  after  his  perilous 
situation  is  apparent  there  is*  yet  time  for 
the  motorman  to  avoid  injuring  him  by  the 
exercise  of  ordinary  care.  Besides,  plaintiff 
was  a  minor,  and  the  circumstances  under 
which  a  minor  is  held  guilty  of  contributory 
negligence  are  usually  left  to  the  jury. 

[3]  But  it  is  also  claimed,  in  behalf  of  the 
soundness  of  defendant's  demurrer  to  tbe 
evidence,  that  the  physical  facts  deducible 
from  the  testimony  of  plaintiff  and  his  wit- 
nesses conclusively  show  that  at  the  time  he 
entered  into  danger,  or  at  the  time  it  first 
became,  or  should  have  become,  apparent  to 
the  motorman  that  he  was  goln^  into  danger, 
the  car  was  so  close  to  him  that  ordinary 
care  could  not  stop  It  in  time  to  avoid  a  col- 
lision. In  other  words,  that  a  calculation 
based  upon  the  rate  of  speed  plaintiffls  wit- 
ness says  the  car  was  going,  compared  with 
the  rate  the  horse  is  8Ui^>osed  to  have  been 
going,  and  taking  into  consideration  the 
length  of  the  horse  and  wagon,  plus  tbe  width 
of  the  track,  it  was  Impossible  for  the  car 
to  be  800  feet  from  the  crossing  as  plaintiff 
says  it  was  when  the  horse's  front  feet  went 
over  the  south  rail.  It  is  certainly  true  that 
such  calculation  does  show  that  the  car 
could  not  have  been  that  far  away,  bat  It 
also  shows  that  nevertheless  the  car  was  far 
enough  away  to  have  enabled  the  motorman 
to  have  stopped  had  he  exercised  ordinary 
care.  If  this  is  the  case,  then  defendant  is 
liable  even  If  plaintiff  was  mistaken  as  to 
the  distance  the  car  was  away  when  he  start- 
ed to  cross.  According  to  these  "physical 
facts,"  the  car,  at  the  time  tbe  horse's  front 
feet  went  on  to  the  rail,  was  more  than  three 
times  farther  away  tban  the  distance  tn 
which  defendant's  motorman  says  he  stopped 
the  car,  nearly  tbree  times  the  distance  plain- 
tiff's witness  says  the  car  could  have  been 
stopped  on  a  dry  rail,  and  nearly  twice  the 
distance  it  could  have  been  stopped  on  a 
slippery  one.  There  was  nothing  to  prevent 
the  motorman  from  seeing  the  horse  the  in- ' 
slant  its  nose  was  poked  over  the  rail.  In- 
deed, the  horse  could  have  been  seen  before 
that  and  also  that  it  was  going  across  as  it 
kept  steadily  on.  The  motonnan  was  ap- 
proaching a  crossing  <m  a  street  In  a  city 
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where  much  travel  could  be  expected,  and 
Indeed  where  there  was  much  travel  at  this 
time,  since  the  evidence  is  that  he  struck 
two  wagons  at  the  same  time.  It  was  his 
duty  to  see  the  vehicles  about  to  cross,  and 
especially  when  it  was  apparent  they  were 
going  into  danger.  For  these  reasons  we 
cannot  say  the  "physical  facts"  show  plain- 
tiff is  not.  entitled  to  recover.  We  are  of  the 
opinion  the  case  was  one  for  the  jury. 

[4]  Point  Is  made  that  error  was  commit- 
ted in  admitting  evidence  of  the  distance  in 
which  a  car  could  be  stopped  under  given 
conditions.  The  ground  of  the  objection  Is 
that  the  witness  was  asked  as  to  the  dis- 
tance a  car  could  be  stopped  on  a  dry  rail 
when  there  was  no  evidence  as  to  the  rails 
being  dry.  No  one  testified  in  so  many 
words  that  the  rail  was  dry,  but  they  did  tes- 
tify to  fiicts  from  which  the  jury  could  nat- 
urally and  logically  find  the  rails  were  dry. 
There  was  testimony  that  the  day  was  cool 
and  clear,  with  no  moisture.  The  facts  in 
evidence  tended  to  prove  a  dry  rail,  and 
this  authorized  the  incorporation  of  that 
fact  in  the  question.  O'Neill  v.  Kansas  City, 
178  Mo.  91,  77  8.  W.  64;  Tumey  v.  Baker, 
103  Mo.  App.  390,  77  S.  W.  479;  Hicks  v. 
Citizens'  Ry.  Co.,  124  Mo.  116,  27  S.  W.  542, 
25  L.  R.  A.  508;  Ridenonr  v.  Wilcox  Mines 
Co.,  164  Mo.  App.  676,  loc.  dt  604,  147  S.  W. 
%2.  Besides,  under  the  evidence,  the  car 
could  have  been  stopped  in  the  distance  the 
physical  facts  showed  it  to  be  from  the  point 
of  collision,  whether  the  rail  was  slick  or 
dry,  and  tlie  defendant's  motorman  showed 
that  he  actually  stopped  the  car  In  a  less 
distance  than  the  plaintiff's  expert  required 
on  a  dry  rail. 

[6]  It  is  also  urged  that  there  is  no  evi- 
dence as  to  the  ownership  of  the  car  in  ques- 
tion and  the  operation  thereof,  but  this  is 
wholly  untenable.  There  was  not  only  evi- 
dence of  that  fact,  but  the  instructions  on 
both  sides  assumed  that  defendant's  servants 
were  in  charge  of  and  operating  the  car. 
This  was  sufficient  O'Keefe  v.  United  Rail- 
ways Co.,  124  Mo.  App.  013,  101  S.  W.  1144. 

Complaint  is  made  of  the  instructions  large- 
ly on  the  ground  that  there  was  no  evidence 
to  sustain  them,  especially  plaintiff's  instruc- 
tion No.  3,  the  claim  being  there  was  no  evi- 
dence tending  to  show  the  car  could  have 
been  stopped  after  plantifTs  danger  became 
apparent,  but,  as  we  have  stated,  this  is  not 
maintainable.  The  Instructions  foUow  ap- 
proved precedents,  and  if  they  contain  any 
errors,  they  are  not  specifically  pointed  out 
We  think  the  Instructions  unobjectionable. 

[a]  The  suit  is  against  the  company  itself 
and  also  the  receivers.  We  are  asked  to  re- 
verse the  judgment  on  this  account.  The  in- 
jury occurred  December  11,  1912.  The  an- 
swer of  the  receivers  admits  that  on  June  3, 
1911,  they  were  appointed  receivers  of  the 
Metropolitan  Street  Railway  Company,  and 
ever  since  have  been  and  now  are  in  charge 


of  the  property  of  said  company.  The  case 
was  tried  by  both  sides  on  the  assumption 
that  those  operating  the  car  were  the  serv- 
ants and  agents  of  defendants,  and  no  point 
whatever  was  made  calling  in  question  the 
fact  that  the  receivers  were  In  charge.  Tbe 
company  Itself  cannot  be  held  responsible 
for  an  act  committed  whUe  the  entire  control 
of  its  affairs  is  In  the  hands  of  the  receiv- 
ers, but  the  receivers  are  liable.  Moore  v. 
Metropolitan  Street  Ry.  Co.,  189  Mo.  Appi 
555,  176  8.  W.  1120  (No.  11594,  decided  May 
24,  1915). 

The  judgment  Is  therefore  reversed  as  to 
the  Metropolitan  Street  Railway  Company 
and  aflSrmed  as  to  the  receivers.    All  concur. 


CHAPMAN  V.  BROWN.     (No.  11314.) 

(Kansas  City  Court  of  Appeals.     Mlssonri 

Oct  4,  1915.) 

1.  Triai.  <S=>343— Vkbdiot^Evidknck. 

A  verdict  resolves  all  conllicUi  in  the  evi- 
dence in  favor  of  the  successful  party. 

[Kd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §§  809^12;  Dec.  Dig.  «=»343.] 

2.  Breach  of  Mabriaqe  Peoiuse  €=320— Ac- 
tions—Bdbden  or  Proof. 

An  action  for  breach  of  marriage  promise 
being  founded  on  contract  it  will,  in  the  absence 
of  averment  and  proof  to  the  contrary,  be  pre- 
sumed that  the  complaining  party  possessed 
legal  capacity  to  enter  into  such  relation,  and 
hence  in  a .  suit  by  a  woman  the  man  baa  the 
burden  of  proving  her  incapacity. 

[Ekl.  Note. — For  other  cases,  see  Breach  ot 
Marriage  Pramise,  Cent  Dig.  §{  26,  27;  Dec. 
Dig.  <S=»20.] 

3.  Appeal    and    Ebbob    9=»1083— Review- 
Harmless  Ebbob. 

In  an  action  for  breach  of  marriage  p'rom- 
ise,  where  defendant's  answer  admitted  plain- 
tiff's l^al  capacity  to  marry,  an  instruction 
Eubmittmg  that  question  to  the  jury  was  harm- 
less as  to  defendant  casting  an  unnecessar; 
burden  on  plaintiS. 

IKA.  Note. — For  other  cases,  see  Appeal  and 
lOrror,  Cent  Dig.  U  4062-406^;  Dec.  Dig.  <^=> 
1033.] 

4.  Teial  <8=s>192— Instbuctions— Assumptios 
OF  Pacts. 

Where  defendant  in  an  action  for  breach 
of  marriage  promise,  admitted  his  unwarranted 
refusal,  it  was  not  error  for  instructions  to  as- 
sume those  facts. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  43^^34 ;    Dec.  Dig.  «=>192.) 

5.  Bbeach  of  Makbiaqe  Pbouise  <S=»13,  29— 
Defenses— Offeb. 

A  breach  of  promise  of  marriage  gives  an 
instant  right  of  action,  and  a  subsequent  of- 
fer of  defendant  to  fulfill  his  promise  Is  no 
d^ense,  and  will  not  mitigate  damages,  particu- 
larly where  the  offer  ia  bulged  around  with  con- 
ditions. 

[Ed.  Note.— For  oUier  oases,  see  Breach  of 
Slarriase  Promise,  Cent  Dig.  it  4-10,  44,  45; 
Dec.  Dig.  €=10,  2U.] 

Appeal  from  Circuit  Court,  Caas  County; 
A.  A.  Whitsett  Judge. 

Action  by  Grace  M.  Chapman  against  J*  V. 
Brown.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 
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3.  S.  Brierly,  of  HarrlsonTllle,  and  J.  T. 
Bumey  and  Chas.  S.  Owsley,  both  of  Kansas 
City,  for  appellant  Kyle  &  Coon,  of  Kan- 
sas City,  and  T.  N.  Haynes,  of  Harrlsonville, 
for  reeqpondent. 

JOHNSON,  J.  This  is  an  action  for  breach 
of  promise  of  marriage.  The  petition  states 
a  good  cause  of  action,  and  specifically  alleg- 
es that  plaintifT  had  legal  capacity  to  Inter- 
marry with  defendant  The  answer  admits 
the  promise,  but  alleges,  In  substance,  that 
it  was  conditioned  upon  plaintiff's  agreement 
to  enter  into  a  prenuptial  contract  with  de- 
fendant providing  that  in  the  event  of  "a 
serious  disagreement  and  separation"  after 
marriage  neither  party  "should  have  any  In- 
terest or  title  or  right  in  the  property  of  the 
other  by  reason  of  their  marriage,"  and  fur- 
ther alleges  that  plaintiff  refused  to  perform 
this  condition,  and  that  defendant  "Is  now 
ready  and  willing  to  carry  out  and  perform 
the  contract  of  marriage  with  plaintiff,  and 
does  hereby  offer  In  good  faith  to  marry  her 
at  any  time  she  may  suggest,  on  th6  terms 
and  conditions  originally  agreed  upon;  that 
is  to  say,  after  plaintiff  and  defendant  shall 
have  entered  into  their  contract  in  writing 
concerning  their  property  rights  as  above 
stated."  The  answer  states  that  defendant 
"knows  of  no  reason  why  plaintiff  and  de- 
fendant may  not  intermarry."  The  Jury  re- 
turned a  verdict  for  plaintiff  In  the  snm  of 
$2,000,  and  on  the  overruling  of  his  motions 
for  a  new  trial  and  in  arrest  of  Judgment 
defendant  appealed. 

Plaintiff,  whose  maiden  name  was  Millie 
M.  Mitchell,  was  married  In  1887  to  Edwin  M. 
Chapman,  and  lived  with  him  until  1901, 
when  they  separated,  and  Chapman  removed 
to  Mangum,  Okl.,  where  he  engaged  in  the 
practice  of  dentistry.  Plaintiff  remained  in 
Kansas  City  and  supported  herself  by  keep- 
ing a  rooming  house.  The  proof  shows,  and 
defendant  concedes,  that  she  is  a  woman  of 
good  character.  At  the  trial  plaintiff  testified 
Hhe  was  single  at  the  time  of  the  events  in 
controversy,  and  her  counsel  Introduced  in 
evidence  a  duly  authorized  copy  of  a  decree 
of  divorce  rendered  in  February,  1904,  by 
the  district  court  of  Greer  county,  Okl.,  in  an 
action  brought  against  her  by  her  husband. 
This  decree,  which  gives  the  title  of  the  case 
as  "IS.  M.  Chapman  v.  M.  M.  Chapman," 
recites  that: 

"Defendant  having  wholly  failed  to  appear, 
and  being  wholly  in  default  for  answer  or  plea, 
and  it  appearing  to  the  court  that  due,  le^, 
and  proper  service  has  ijeen  made  and  for  the 
required  length  of  time,  the  defendant  is  by 
the  court  adjudged  to  be  in  default  And  the 
court  having  heard  the  alleiations  of  plnintiflfs 
petition  and  the  testimony  of  plaintiflTs  witness- 
es, and  being  fully  advised  in  the  premises,  finds 
the  issuea  in  this  cause  in  fav<Nr  of  the  plain- 
tiff." 

Some  time  before  her  marriage  plaintiff, 
becoming  dissatisfied  with  the  name  of 
"Millie,"  announced  to  her  family  and  friends 
her  wish  to  be  called  "Grace,"  but  she  was 


married  under  her  proper  name,  and  during 
her  cohabitation  with  her  husband  was  called 
by  him  and  their  friends  by  her  initials,  "M. 
M.,"  her  husband  being  known  by  his  initials, 
"E.  M."  After  their  separation  she  resumed 
the  name  of  Grace,  and  was  introduced  to 
and  known  by  defendant  as  Grace  M.  Chap- 
maa 

Defendant  is  a  bachelor  about  60  years  of 
age  who  owns  and  resides  upon  a  farm  of  200 
acres  in  Cass  county.  He  and  plaintiff  met 
In  February,  1910,  at  her  home  in  Kansas 
City,  where  he  called  in  response  to  an  ad- 
vertisement published  by  her  sister  who  de- 
sired employment  as  a  housekeeper.  It  Is 
not  necessary  to  go  into  the  history  of  the 
courtship  that  had  its  genesis  in  this  chance 
encounter.  According  to  the  evidence  of 
plaintiff,  it  followed  the  usual  and  natural 
course  and  culminated  in  a  mutual  agreement 
to  Intermarry.  Defendant's  version  of  their 
relationship  does  not  differ  widely  from  hers, 
except  that  he  would  have  It  appear  that  his 
was  the  passive  role,  and  that  she  was  the 
aggressor  until  his  reluctance  to  enter  into 
the  state  of  matrimony  was  overcome,  when 
he  became  masculine  enough,  and  exhibited 
proper  anxiety  to  hasten  the  advent  of  the 
happy  day.  But  he  was  cautious,  and;  would 
not  be  swept  off  his  feet  by  the  floods  of  pas- 
sion. Plaintiff  had  separated  from  one  hus- 
band— for  good  cause,  he  was  convinced — 
and  might  become  disposed  to  separate  from 
another.  She  might  not  like  country  life, 
though  she  protested  her  fondness  for  it  and 
might  yearn  to  return  to  the  city.  He  de- 
sired that  his  marriage  should  be  permanent, 
or,  if  not,  that  he  would  escape  the  burdens 
and  annoyances  of  rights  of  dower  and  ali- 
mony. Consequently  he  would  not  listen  to 
plaintiff's  importunities  until  she  unequivo- 
cally agreed  to  enter  into  an  antenuptial  con- 
tract that  would  render  a  separation  disas- 
trous to  her  from  a  practical  viewpoint 

Plaintiff  denies  that  any  such  humiliating 
condition  was  attached  to  their  mutual  prom- 
ises, and  states  that  nothing  was  said  by  de- 
fendant about  entering  into  a  contract  of 
that  character  until  some  time  after  their 
engagement.  Defendant  came  to  Kansas  City 
one  day  to  buy  a  wagon  and  found  himself 
without  sufficient  money  to  pay  the  purchase 
price.  He  asked  his  fiancee  to  lend  him  $30.00 
for  that  purpose.  She  hesitated,  but  finally 
drew  her  check  for  that  amount  and  gave  it 
to  him.  After  buying  the  wagon  he  returned 
to  plaintiff  and  said :  "I  have  used  the  check 
you  wrote  out  for  me.  Tou  didn't  seem  very 
willing  to  let  me  have  it  I  expect  it  will  be 
just  that  way  after  we  are  married."  "No," 
replied  plaintiff,  "things  will  be  different  aft- 
er we  are  married."  "Aren't  we  as  good  as 
married  now;  we  are  engaged?"  defendant 
inquired.  Plaintiff  answered :  "Oh,  no;  not 
exactly."  Then  defendant  asked  plaintiff  U 
she  would  be  willing  to  sign  a  contract  that 
neither  should  have  any  Interest  in  the  prop- 
erty of  the  other  U  they  separated.  Plalp- 
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tut,  astonnded,  replied:  "That  sounds  like  a 
funny  question  to  asb  a  woman  that  you  are 
intending  to  marry."  (Defendant  exclaimed: 
"I  didn't  mean  it.  I  was  Just  trying  you 
out  to  see  if  you  would  do  it." 

The  parties  agreed  to  delay  the  wedding  un- 
til plaintiff  could  sell  her  business.  She  en- 
countered many  delays  and  dlsapi)olntments 
before  she  finally  procured  a  purchaser.  But 
finally  she  succeeded  in  selling  everything  but 
some  personal  belongings,  which  she  boxed 
and  shipped  to  defendant  Pursuant  to  plans 
they  had  agreed  upon,  she  lemored  to  a 
nearby  hotel,  had  cards  announcing  the  wed- 
ding printed,  and  wrote  defendant  giving  the 
date  she  had  selected  for  the  wedding.  Un- 
fortunately she  irat  a  one-cent  stamp  on  the 
letter  and  defendant  did  not  receive  it  until 
after  the  announced  date.  He  hastened  to 
Kansas  City  and  went  to  plaintiff's  hotel,  in- 
quired for  her,  and  was  told  she  had  gone  to 
a  nearby  restaurant  for  dinner  and  desired 
him  to  Join  her  there  If  he  should  arrive  dur- 
ing her  absence.  It  had  chanced  that  after 
taking  her  seat  at  a  table  in  the  restaurant 
a  man  with  whom  she  vras  acquainted  enter- 
ed, seated  himself  at  the  same  table,  and  was 
conversing  with  her  when  defendant  appear- 
ed at  the  door.  She  beckoned  him  to  come  in, 
but  he  retreated,  and  waited  outside  until 
she  finished  her  meal  and  Joined  him.  A 
disagreeable  conversation  followed,  and  was 
continued  until  after  midnight  Defendant 
professed  the  belief  that  he  had  discovered 
plaintiff  in  a  compromising  situatloo,  and  de- 
clared his  purpose  of  breaking  the  engage- 
ment. Plaintiff  offered  explanations  which 
would  have  convinced  any  reasonable  person 
of  the  Innocence  of  her  conduct,  and  Implored 
defendant  to  keep  his  promise  to  marry  her. 
Finally,  so  plaintiff  states,  he  said :  "If  I  do 
marry  you,  you  will  have  to  sign  a  contract 
before  I  marry  you."  "What  kind  of  a  con- 
tract do  you  mean?"  asked  plaintiff.  "That 
your  property  will  be  yours,  and  my  property 
will  be  mine."  Plaintiff  refused,  saying:  "It 
don't  look  to  me  that  you  are  on  the  square, 
since  you  have  treated  me  the  way  you  have ; 
it  don't  look  to  me  as  though  you  are  acting 
In  good  faith."  Defendant  refused  to  be  mar- 
ried to  plaintiff,  and  this  suit  followed.  Two 
or  three  days  before  the  trial  defendant  had 
a  conversation  with  plaintiff  in  which  he  of- 
fered to  marry  her  if  she  would  sign  the  con- 
tract. He  told  her  he  had  "investigated  this 
matter,  and  never  found  nothing  but  what 
she  was  all  right,  and  had  decided,  if  she  was 
willing  to  do  as  we  talked,  •  •  •  I  will  go 
ont  and  get  the  contract  drawn  up,  and  you 
sign  that  and  get  the  license,  and  we  will 
marry."  Plaintiff  declined  this  c<»iditlonal 
offer. 

In  his  version  of  the  incidents  leading  to 
the  breaking  of  the  engagement  defendant  as- 
signs as  his  reason  for  refusing  to  marry 
plaintiff  the  honest  belief,  which  he  admits 
subsequent  investigatloni  demonstrated  to  be 
false,  that  plaintiff  was  sustaining  an  im- 


proper relationship  with  her  companion  at 
the  restaurant  table.  He  did  not  complain 
at  that  time  of  her  failure  to  enter  into  Us 
proposed  antminptial  contract,  nor  was  the 
subject  of  such  contract  referred  to  in  Uie 
conversation  which  preceded  the  breaking  of 
the  engagement  Defendant  places  himself 
in  the  position  of  having  broken  his  promise 
to  marry  plaintiff  without  Just  cause,  and 
the  only  defense  he  offers  to  Oxe  merits  of  the 
action  is  that  his  original  promise  was  con- 
ditioned upon  the  execution  by  her  of  an  ante- 
nuptial contract,  and  her  refusal  to  accept  Us 
subsequent  offer  to  perform  this  conditional 
promise  left  her  without  a  meritorious  cause 
of  action.  On  the  other  hand,  plaintUTs  evi- 
dence tends  to  show  that  the  promise  was  un- 
conditional, and  that  defendant  in  breach  of 
its  terms,  on  two  occasions,  cunningly  and 
falsely  tried  to  turn  innocent  acts  of  hers 
into  measures  for  coercing  her  into  a  degrad- 
ing antenuptial  agreement,  and  then  breached 
his  promise  when  the  final  effort  proved  un- 
successful. 

[1]  The  verdict  resolved  this  evidaitlary 
controversy  in  favor  of  plaintiff,  and,  as  her 
evidence  is  substantial,  we  are  bound  by  the 
verdict,  and  must  look  at  the  facts  of  the 
case  from  the  viewpoint  of  her  evidence. 

[2,  3]  The  first  point  urged  against  the 
Judgment  is  that  the  court  erred  in  submit- 
ting to  the  Jury  la  the  instructions  asked  b; 
plaintiff  the  issue  of  whether  or  not  plain- 
tiff, "at  the  time  of  entering  into  said  con- 
tract, was  single  and  unmarried."  It  is  ar- 
gued that  her  capacity  to  enter  into  a  con- 
tract of  marriage  was  a  question  of  law  for 
the  court  to  determine  upon  the  record  of 
the  Judgment  for  divorce,  which  she  procu^ 
ed  from  Oklahoma  and  introduced  In  evi- 
dence, and  which,  defendant  contends,  does 
not  show  that  the  Oklahoma  court  had  Juris- 
diction, dther  of  the  person  of  plainUS  or 
of  the  subject-matter  of  the  action.  We  do 
not  find  it  necessary  to  go  into  the  question 
of  the  suffldency  of  that  record  to  show  that 
the  former  husband  of  plaintiff  had  been 
lawfully  divorced  from  her.  O^e  legal  ca- 
pacity of  plaintlfl  to  enter  into  a  contract  of 
marriage  was  expressly  admitted  in  the  an- 
swer, and  was  not  questioned  in  the  proof 
of  defendant  or  treated  as  an  evidentiary  is- 
sue. An  action  for  breadi  of  promise  of 
marriage  is  founded  on  contract  and  the 
general  rule  that  a  party  to  a  contract  will 
be  presumed,  in  the  absence  of  an  averment 
and  proof  to  the  contrary,  to  have  possessed 
legal  capacity  to  enter  into  such  contract, 
obtains  in  such  cases.  4  Am.  &  Eng.  Encyc. 
of  Law  (3d  Ed.)  884;  S  Cyc  1011;  Tucker 
V.  Hyatt,  144  Ind.  685,  41  N.  B.  1047,  43  N. 
E.  872;  Jones  v.  Layman.  123  Ind.  569,  24 
N.  B.  863;  Ortte  t.  Navarro,  10  Tex.  Civ. 
App.  195,  80  &  W.  681.  As  is  well  said  by 
the  Supreme  Goort  ot  Indiana  In  Tadcer  v. 
Hyatt,  supra: 

"She  did  not  need  to  allege  or  inrove  that  she 
was  a  woman,  that  she  was  of  marriageable  a(4 
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that  she  was  luunarried,  or  that  she  waa  other- 
Tvise  competent  to  enter  into  a  contract  of  mar- 
Tiime.  Her  capacity  to  enter  into  such  contract 
will  be  presnmed,  in  the  absence  of  averment 
and  proof  to  the  contrary.  In  Jones  v.  Lay- 
man, 123  Ind.  569,  24  N.  E.  3G3,  which  lilte 
this  -was  an  action  on  breach  of  marriage  con- 
tract, it  was  contended  that  the  complaint  was 
bad  because  it  was  not  alleged  that  the  parties 
were  c^  marriageable  age.  The  court  said: 
There  is  nothing  in  this  objection.  The  pre- 
sumption is,  as  to  all  contracts,  that  the  par- 
ties were  competent  to  contract,  until  the  con- 
trary is  made  to  appear.'  " 

The  burden  was  on  defendant  to  plead  and 
prove  want  of  capacity  In  plalntlft  to  con- 
tract, and  his  admission  In  his  answer  that 
she  bad  such  capacity  settled  that  question 
for  all  the  purposes  of  this  case.  The  most 
that  may  be  said  of  the  Instructions  in  the 
respect  under  consideration  Is  that  they  im- 
posed a  burden  upon  plaintlCt  she  was  not 
required  by  law  to  beer.  Of  this  defendant 
oonid  have  no  cause  to  complain. 

[4]  Further,  defendant  objects  to  Instruc- 
tions given  at  the  request  of  plaintiff  which 
assumed  to  cover  the  whole  case  and  to  di- 
rect a  verdict  without  requiring  the  jury  to 
find  that  defendant  refused  to  marry  plaln- 
tifl,  or  that  plaintiff  was  ready  and  wUUng 
to  marry  defendant  The  truth  of  both  of 
the  facts  was  conceded  by  defendant  in  his 
testimony,  where  he  not  only  admitted  that 
plaintiff  was  ready  and  willing  to  marry  him, 
and  that  he  refused  to  perform  the  contract, 
but  went  further,  and  admitted  that  his  re- 
fusal was  without  good  cause.  It  is  not  er- 
ror for  instructions  to  assume  the  truth  of 
conceded  facts.  Davidson  v.  Transit  Co.,  211 
Mo.  loc.  cit  359,  109  S.  W.  583 ;  Sotebler  T. 
Railroad,  203  Mo.  702,  102  S.  W.  661;  Ed- 
wards V.  Schreiber,  168  Mo.  App.  197,  163  S. 
W.  69;  Murphy  v.  Railroad,  168  Mo.  App. 
688,  163  S,  W.  271. 

W  We  do  not  approve  the  contention  that 
defendant's  offer  to  marry  plaintiff,  made 
after  his  breach  of  the  contract,  and  after 
this  suit  was  brought,  constitutes  a  good  de- 
fense to  the  action.  There  may  be  circum- 
stances under  which  a  bona  fide  offer  to 
marry,  following  an  undue  delay  in  the  per- 
formance of  the  promise,  but  before  the 
promisee  has  signified  her  intention  to  end 
the  matter,  will  be  treated  as  a  substantial 
compliance  with  the  promisor's  contractual 
obligation.  Kelly  v.  Benfro,  9  Ala.  326,  44 
Am.  Dea  441.  But  this  is  not  that  kind  of 
ease,  and  tlie  court  was  right  in  instructing 
the  Jury  to  give  no  effect  to  defendant's  of- 
fers, if  they  believed  they  were  "not  made  in 
good  faith,  but  to  avoid  this  suit." 

Tlie  general  rule  is  tlut  a  breadi  of  prom- 
ise of  marriage,  as  a  breach  of  any  other  con- 
tract, gives  an  instant  right  of  action,  and 
an  offer  of  defendant  to  fulfill  his  promise 
made  after  suit  is  brought  by  the  promisee 
should  be  disregarded  by  the  Jury,  either  as 
a  defease  or  in  mitigation  of  damages. 
Waneck  v.  Kratlsy,  69  Keb.  770,  96  N.  W.  651, 


66  li.  R.  A.  798;  HoUoway  v.  Griffith,  .32 
Iowa,  409,  7  Am.  Rep.  208 ;  Kurtz  v.  Frank, 
76  Ind.  loc.  clt.  696,  4  Am.  Rep.  276 ;  4  Am. 
&  Eng.  Encyc.  of  Law,  895. 

Other  criticisms  of  the  rulings  are  found 
to  be  clearly  without  merit,  and  need  not  be 
discussed.  We  do  not  wish  to  be  understood 
as  implying  that  the  antenuptial  contract 
proposed  by  defendant  would  have  been  valid 
if  entered  into  by  the  parties.  We  express 
no  opinion  on  tliat  subject,  since  the  validity 
of  such  an  agreement  may  be  conceded  for 
argument,  and,  as  we  have  shown,  the  Judg- 
ment still  would  be  free  from  the  taint  of 
prejudicial  error. 

The  case  was  fairly  tried  and  submitted, 
and  the  judgment  is  affirmed.    All  concur. 


TROWBRIDGE  v.  KANSAS  CITY  &  W.  B. 
RX.  CO.     (No.  11639.) 

(Kansas    City   Court    of   Appeals.      Missouri. 
Oct  4, 1915.) 

1.  COUUEBCB  ^=327  —  Fedebal  Ehplotsbs' 
Liability  Act — Interstate  Coumekce. 

Where  a  railroad  company  accepts  a  car 
billed  from  a  point  without  the  state  and  trans- 
ports it  to  a  point  on  its  line  for  delivery  to  the 
consignee,  the  shipment  coastitutes  interstate 
commerce,  although  the  car  was  billed  only  to 
the  puint  of  connection  with  defendant's  line. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  25;    Dec.  Dig.  <S=927.] 

2.  Cohmerck  (S=>27  —  Fkdebai.  Euflotbbs' 
LiABiuTT  Act— Intebstatb   Couueboe. 

Where  a  railroad  company  accepts  a  car 
billed  from  a  point  without  the  state  and  trans- 
ports it  to  a  point  along  its  line,  where  de- 
livery is  made  to  the  consignee,  and  then  re- 
turns the  empty  car  to  the  railroad  from  which 
it  came,  where  it  is  taken  by  such  railroad  and 
sent  to  a  point  outside  the  state  in  accordance 
with  a  rule  sending  all  empty  cars  to  such 
point  but  of  which  point  detendaut  bad  no 
knowledge,  the  movement  of  the  empty  car  in 
leaving  the  place  of  unloading  constitutes  in- 
terstate commerce,  and  a  switchman  injured 
while  coupling  such  car  is  engaged  in  interstate 
commerce  within  federal  Employers'  Liability 
Act  April  22,  1908,  c.  149,  35  iStat.  65  (U.  8. 
Comp.  St  1913,  i$  8657-8(i65),  which  defines 
transportation  to  include  cars  and  other  ve- 
hicles and  all  instrumentalities  and  facilities  of 
shipment  or  carriage,  irrespective  of  ownership 
or  of  any  contract,  express  or  Implied,  for  the 
use  thereof,  and  all  services  in  connection  with 
the  receipt,  delivery,  elevation,  and  transfer  in 
transit  and  handling  of  property  transported, 
the  service  that  is  actually  rendered,  and  not 
the  intent  with  which  the  carrier  performs  its 
work,  being  determinative  of  the  nature  of  the 
carriage. 

[Ed.   Note. — For  other  cases,   see   Commerce, 
Cent  Dig.  I  25;    Dec.  Dig.  «=»27.] 

3.  Mabteb  and  Servant  i8=>270— Inji>ribb  to 
Servant — Federal  Emploxers'  Liability 
Act— Evidence. 

In  an  action  by  a  switchman  under  the 
federal  Employers'  Liability  Act  where  it  was 
alleged  that  the  injury  was  due  to  the  failure 
of  the  engineer  to  observe  that  the  couplers 
would  not  meet,  it  was  not  error  to  allow  plain- 
tiff to  testify  that  they  would  not  meet  be- 
cause they  were  broken,  although  the  action 
was  not  based  on  a  violation  of  Safety  Appli- 
ance Act  March  2,  1893,  c.  196,  27  Stat.  531, 
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as  amended  by  Act  March  2,  1903,  c.  976,  82 
Stat.  943  (U.  S.  Comp.  St.  1913,  §  8613). 

[Ed.  Kote. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {{  913-927,  932;  Dec.  Dig. 
<8=>270.] 

4.  Masteb  and  Servant  i&=>286— Injubibs  to 
Servant— Question  of  Fact. 

In  an  action  by  a  switchman  whose  foot 
was  crushed  between  the  couplers  of  a  car  which 
be  was  attempting  to  coujile,  evidence  held  suffi- 
cient to  submit  to  the  jury  the  negligence  of 
the  engineer  in  failing  to  stop  the  engine  on 
signals. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  jS  1001,  1006,  1008,  lOlO- 
1015,  1617-1033.  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  «s»286.] 

5.  Masteb  and  Servant  €=>240— Injuries  to 
Servant— CoNTRiBUTOBT  Neolioence. 

Where  a  switchman,  riding  on  the  front 
end  of  an  engine  in  order  to  couple  onto  a  sta- 
tionary car,  saw  that  the  couplers  would  not 
meet,  he  was  not  guilty  of  contributory  nesU- 
gence  as  a  matter  of  law  in  kicking  the  coupler 
on  the  engine  to  one  side,  whereby  his  foot  was 
caught,  where  the  engineer  failed  to  heed  bis 
signals  to  stop. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gt  761-756 ;  Dec.  Dig.  «=> 
240.] 

6.  BviDENci:  (S=s>352  —  Railroad  Coupart'b 
Records— Injuries  to  Servant. 

In  a  switchman's  action  for  injuries  while 
coupling  cars  under  tlie  federal  Employers' 
Liability  Act,  railroad  company  records  as  to 
the  movement  of  the  car  were  admissible, 
where  their  identity  and  correctness  had  been 
properly  attested  by  the  railroad  company's 
agent,  although  another  agent  was  on  the  stand 
when  they  were  introduced. 

[IM.  Note. — For  other  cases,  see  Elvldence, 
Cent  Dig.  gg  139&-1403;    Dec.  Dig.  <S=>352.] 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

Action  by  William  Edward  Trowbridge 
against  the  Kansas  City  &  Westport  Belt 
Railway  Company.  Judgment  for  plalntlfl, 
and  defendant  appeals.    Affirmed. 

John  H.  Lucas,  of  Kansas  City,  for  appel- 
lant Watson,  Watson  &  Alford,  of  Kansas 
City,  for  respondent 

TRIMBLE,  J.  In  this  case  damages  are 
sought  under  the  federal  Employers'  Liabil- 
ity Act  for  personal  injuries  received  by 
plaintiff  while  employed  as  a  switchman  in 
defendant's  yard. 

The  principal  contention  of  the  defendant, 
and  the  one  to  be  first  considered  (since  it 
win  effectually  dispose  of  the  case  if  defend- 
ant is  right),  is  that  plaintiff  was  not  en- 
gaged in  interstate  commerce  at  the  time  he 
received  bis  injury.  To  create  a  right  of  re- 
covery under  the  federal  act  in  question,  not 
only  must  the  employer  be  a  common  carrier 
by  railroad  engaged  in  interstate  commerce, 
but  the  injury  must  have  occurred  "when 
the  particular  service  In  wbidi  the.  employe 
Is  engaged  Is  a  part  of  Interstate  commerce." 
Illlnoli^  Central  R.  Co.  v.  Behrens,  233  IT.  S.' 
473,  34  Sup.  Ct  646,  58  L.  Ed.  1051,  Ann.  Cas. 
1014C,  168. 

There  is  no  question  but  that  defendant 


was,  and  is,  a  common  carrier  by  nllroad, 
and  it  was,  and  Is,  engaged  in  Interstate 
commerce.  Defendant's  railroad  is  about 
nine  miles  long,  and  extends  from  Thirty- 
Ninth  street  and  Westport  avenue  in  Kansas 
City,  Mo.,  to  Dodson,  Mo.  This  last-named 
point  is  not  far  from  the  Kansas  line.  At 
Dodson  the  road  connects  with  the  Missouri 
Pacific,  the  Kansas  City-  Southern,  and  the 
St  Louis  &  San  Francisco  Railroads.  It  re- 
ceives freight  in  car  load  lots,  coming  from 
points  on  these  railroads  outside  of  the 
state  of  Missouri,  consigned  to  points  on  de- 
fendant's line  of  railway  within  this  state. 
Defendant  operated  its  road  under  a  regu- 
lar tariff  filed  with  the  Interstate  Commerce 
Commission,  and  under  this  tariff  collected 
its  charges  on  all  cars  that  came  to  it  from 
Kansas  or  elsewhere  outside  of  Missouri 
These  Incoming  cars  were  billed  to  Dodson, 
Mo.,  but  as  a  matter  of  fact,  they  went  on 
through  to  the  various  points  along  defend- 
ant's line  of  railway,  being  transported  by 
defendant  from  Dodson  to  their  various  des- 
tinations. When  cars  thus  received  and 
transported  had  been  unloaded  by  their 
consignees,  defendant  took  them  back  to 
Dodson  and  set  them  on  its  switches,  frmn 
whence  they  were  taken  by  the  particn- 
lar  connecting  road  over  which  they  had 
come  to  defendant's  line.  Empty  cars,  thus 
taken  back  to  Dodson  by  defendant  were 
not  billed  to  any  point,  but  were  merely  tak- 
en there  where  the  road  which  had  brought 
them  loaded  to  defendant  either  sent  them 
back  to  point  of  origin  or  elsewhere  as  it 
chose.  Defendant  in  bringing  the  empty  cars 
back  to  the  road  it  got  them  from  did  so 
without  ascertaining  or  Inquiring  where  they 
were  going  after  being  taken  charge  of  by 
the  connecting  road. 

On  July  8,  1013,  a  box  car  loaded  with 
brick  and  consigned  to  Coen  Building  Mate- 
rial Company,  located  on  defendant's  line, 
was  received  at  Dodson,  Mo.,  by  defendant, 
having  been  shipped  from  Buffville,  Kaa. 
over  the  Missouri  Pacific,  and  was  transport 
ed  from  Dodson  by  defendant  to  Its  con 
slgnee.  The  car  was  unloaded,  and  on  Jo 
ly  8th  plaintiff  was  injured  while  engaged,  as 
an  employe  of  defendant  in  switching  the 
car  preparatory  to  returning  It  to  Dodson 
to  be  there  again  taken  charge  of  by  the  Mis- 
souri Pacific.  At  that  time  the  Missouri  Pa- 
dflc  Railroad  Company  had  given  orders  at 
Dodson  that  all  box  cars  should  be  sent  west 
to  a  point  In  Kansas,  to  he  there  loaded  with 
wheat  After  plaintiff's  injury,  the  car  he 
was  attempting  to  couple  was,  on  the  same 
day,  taken  to  Dodson,  from  whence  It  was, 
on  the  0th  of  July,  by  the  Missouri  Pacific 
Railroad,  sent  west  to  Osawatomle,  Kan., 
the  place  where  said  road  was  at  that  time 
sending  every  freight  car  suitable  for  haul- 
ing wheat  to  System  markets,  and  from 
which  place  said  cars  were  distributed  to 
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the  pcdnts  where  they  were  needed  for  that 
purpose.  The  evidence  farther  shows,  not 
only  that  that  car,  but  others  coming  in 
loaded  from  Kansas,  came  on  through  Dod- 
8on,  without  unloading,  to  their  destinations 
at  poiats  along  defendant's  line  In  Missouri, 
and  that  after  defendant  had  delivered  them 
to  their  consignees  and  they  had  been  un- 
loaded, defendant  would  return  the  cars  to 
the  Missouri  Pacific  at  Dodson,  and  from 
thenoe  they  would  be  talteu  west  to  the  point 
from  whence  they  originated.  The  train  that 
took  the  particular  car  in  question  west  from 
Dodson,  Mo.,  to  Osawatomle,  Kan.,  was  a  lo- 
cal freight  which  ran  every  day  from  Osa- 
watomle, Kan.,  to  Kansas  City,  Ma,  and  re- 
lam.  Cars  going  west  cm  that  local  went 
to  Osawatomle,  from  whence  they  were  dis- 
tributed to  various  points  as  hereinbefore 
stated. 

The  dispated  question  now  under  consid- 
eration iB  whether  the  movement  of  the  par- 
ticular car  sought  to  he  coupled  at  the  time 
of  the  injury  was  a  part  of  interstate  com- 
meroa  If  so,  then  the  particular  service  be- 
ing rendered  by  the  plaintltF,  at  the  time  he 
was  hurt,  was  a  part  of  such  commerce,  and, 
In  that  -event,  the  federal  act  applies. 

[)]  Had  the  injury  «ccnrred  during  the 
movement  of  the  loaded  car  prior  to  Its  de- 
Hvery  to  the  consignee,  there  could  be  no 
<)Msdon  but  that  plaintiff  would  have  been 
eogaged  In  Interstate  commerce.  The  ship- 
mart  of  the  biidE  from  Buffville,  Kan.,  to  the 
Coen  Building  Material  Company  at  a  point 
on  defendant'fl  line  in  Missouri  constituted 
interstate  commerce;  and  the  carrying  of 
sneh  loaded  car  by  defendant  from  Dodson, 
and  Its  delivery  to  the  consignee,  was  a 
particlpatloB  hy  defendant  in  such  commerce. 
This  is  tme  notwithstanding  the  fact  that 
the  car  was  billed  only  to  Dodson.  While  it 
and  all  other  cars  were  billed  to  this  point, 
yet,  as  stated,  they  went  on  through  to  the 
various  consignees  located  along  defendant's 
railroad.  The  work  of  defendant  in  taking 
the  loaded  cars  from  Dodson  to  the  consignee 
oi  its  route  and  then  returning  It  after  it 
had  been  unloaded  to  Dodson,  where  it  could 
be  again  taken  possession  of  by  the  railroad 
over  which  it  had  come  to  defendant's  line, 
wag  a  participation  by  defendant  in  inter- 
state commerce.  And  for  this  service  it  col- 
lected a  charge  from  the  Missouri  Pacific, 
which  was  included  in  the  freight  bill  col- 
lected by  the  latter  for  the  entire  transpor- 
tation. The  carrying  of  the  loaded  car  over 
the  nine  miles  of  defendant's  road  from 
Dodson  to  Westport  avenue  was  as  necessary 
a  part  of  the  carriage  between  shipper  and 
consignee  as  the  carriage  from  Buffville  to 
Dodson.  In  performing  the  above-mentioned 
part  of  the  transportation,  the  defendant  was 
also  fnmlshing  switch  and  terminal  facil- 
ities for  this  shipment,  and  for  all  others 
coming  to  it  from  the  railroads  conneoting 
with  it  at  Dodson.    In  the  Interstate  Com- 


merce Act,  as  it  now  exists,  the  term  "rail- 
road" la  defined  to  include — 
"all  switches,  spurs,  tracks,  and  terminal  fa- 
cilities of  every  bind  used  or  necessary  in  the 
transportation  of  persons  or  property  •  •  ♦ 
and  all  freight  depots,  }-ards  and  grounds  used 
or  necessary  in  the  transportation  or  delivery  of 
any  of  said  property." 

So  that  the  participation  by  the  defendant 
In  the  transportation  of  this  shipment  was 
undoubtedly  a  participation  In  Interstate 
commerce.  And  this  Is  trae  regardless  of 
the  fact  that  the  car  was  billed  to  Dodson. 
Neither  It  nor  other  cars  stopped  there, 
but  went  on  through  to  the  point  of  delivery. 
It  Is  the  nature  of  the  service  pertonned  by 
the  carrier,  and  not  the  way  in  which 
goods  are  billed,  that  determines  whether 
the  carriage  is  interstate  or  not.  Ohio  Rail- 
road Commission  v.  Worthlngton,  225  D. 
S.  101,  32  Sup.  Ct.  663,  56  L.  Ed.  1004; 
Southern  Pacific  Terminal  Co.  ▼.  Interstate 
Commerce  Commission,  21»  U.  S.  498,  31 
Sup.  Ct.  279,  66  L.  Bd.  310.  The  service 
performed  by  the  defendant  In  the  case  at 
bar  is  quite  of  the  same  nature  as  that  per- 
formed by  the  Chicago  Junction  Railway 
Company  and  the  Union  Stockyard  &  Trans- 
fer Company  in  the  case  of  the  United  States 
y.  Union  Stockyard  &  Transfer  Co.,  226  U. 
S.  286,  33  Sup.  Ct.  88,  57  L.  Ed.  226.  The 
railway  in  that  case  operated  wholly  within 
the  city  of  Chicago,  and  neither  of  the  cor- 
porations issued  through  bills  of  lading. 
The  Supreme  Court  held  that  the  fact  that 
the  service  Is  performed  wholly  In  one  state 
makes  no  dUfereiice  if  it  Is  a  part  of  inter- 
state commerce,  that  "It  Is  the  character  of 
the  service  rendered,  not  the  manner  In 
which  goods  are  billed,  which  determines  the 
Interstate  character  of  the  service,"  and  that 
the  corporations  were  engaged  In  Interstate 
commerce. 

[2]  However,  in  the  case  now  before  as. 
plalntiiT's  injury  occurred  after  the  car  had 
been  unloaded  and  while  be  was  switching 
It  preparatory  to  taking  it  back  to  Dodson 
where  It  could  be  taken  possession  of  by  the 
Missouri  Pacific.  Was  the  movement  of  this 
empty  car  a  part  of  interstate  commerce? 
We  are  of  the  opinion  that  it  was,  under  the 
circumstances  disclosed  by  this  case.  In  the 
first  place,  the  service  undertaken  by  the  de- 
fendant when  it  received  the  loaded  car  from 
the  Missouri  Pacific  at  Dodson  was  not 
finished  until  it  had  transported  the  car  to 
its  consignee  and  had  returned  it  empty  to 
Dodson  and  placed  it  again  at  the  disposal 
of  the  Missouri  Pacific.  Under  these  circum- 
stances the  particular  trip  of  this  car  from 
Bufl^vllle,  Kan.,  might  be  said  not  to  have 
ended  until  it  was  returned  empty  to  Dod- 
son, since  it  was  not  the  purpose  of  any  one 
that  the  car,  when  unloaded,  should  remain 
at  the  point  of  delivery  to  the  consignee. 
The  return  of  the  car  to  'Dodson  was  a  neces- 
sary part  of  the  movement  of  any  cars  car- 
rying commerce  from  the  state  of  Kansas  to 
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points  In  Missouri  on  defendant's  line.  To 
enable  the  railroad,  bringing  freight  from 
Kansas  to  snch  points,  to  continue  that  com- 
merce, certainly  the  cars,  after  they  have 
been  received  and  emptied  of  their  goods, 
must  be  returned  to  that  road.  However, 
there  is  more  in  the  facts  of  this  case  than 
simply  the  return  of  the  car  to  Dodson,  and 
we  need  not  go  so  far  as  to  hold  that  its 
mere  return  to  Dodson  was  a  part  of  its  in- 
coming trip,  and  therefore  a  part  of  the  in- 
terstate commerce  of  that  trip.  In  this  case 
the  Missouri  Pacific  Road  had  directed  that 
all  box  cars  returned  to  Dodson  should  be 
sent  to  its  distribution  point  at  Osawatomie, 
Kan.,  for  use  in  the  transportation  of  wheat 
The  car  In  question  was  not  one  belonging 
to  the  Missouri  Padflc,  bat  belonged  to  the 
Delaware,  Lackawanna  &  Western  Railway 
(an  eastern  railroad).  When  the  car  was  un- 
loaded at  the  Ck>en  Building  Material  Ck>m- 
pany's  plant  and  started  by  defendant  to 
Dodson,  the  defendant  was  In  fact  partici- 
pating in  its  return  to  Kansas,  where  It  was 
to  again  enter  the  stream  of  incoming  cars 
used  in  further  transportation.  This  west- 
ward movement  was  merely  a  completion  of 
the  circuit  it  was  making  In  the  transporta- 
tion of  the  country  commerce.  On  its  re- 
turn empty  from  the  switch  of  its  consignee. 
Its  passage  through  Dodson  to  the  west  was 
accomplished  In  the  same  way  it  went 
through  Dodson  east  to  its  consignee.  Dod- 
son was  no  more  its  final  destination  in  the 
one  case  than  in  the  other.  The  fact  that 
the  defendant  took  no  interest  in  where  the 
car  was  going  the  moment  it  reached  Dod- 
son, nor  made  any  inquiry  in  regard  there- 
to, ought  not  to  make  any  difTerence  In  the 
real  nature  of  the  service  then  being  ren- 
dered. It  was  then  performing  a  service  in 
the  interstate  commerce  of  the  country.  And 
in  View  of  the  fact  that  Dodson  was  so  near 
the  Kansas  line  with  only  one  small  station 
between  It  and  that  state,  it  Is  difficult  to 
believe  that  defendant  was  wholly  Ignorant 
of  the  fact  that  It  was  helping  in  the  Inter- 
state movement  of  such  cars,  even  though  its 
officers  were  careful  to  avoid  ascertaining  to 
wliat  particular  point  In  Kansas  the  cars 
were  being  sent.  It  is  not  the  Intent  with 
which  the  carrier  performs  Its  work  that 
affects  the  nature  of  the  carriage;  it  is  the 
service  that  Is  actually  rendered.  This  la 
what  determines  whether  it  is  Inter  or  intra 
state.  The  empty  car,  having  brought  its 
load  from  Kansas  Into  Missouri  had  entered 
upon  its  return  to  that  state,  there  to  be 
again  loaded.  It  was  an  instrumentality  of 
Interstate  commerce,  made  so  by  the  federal 
statute,  which  defines  transportation  to  in- 
clude— 

"cars  and  other  vehicles  and  all  instrumentali- 
ties and  facilities  of  shipment  or  carriage  irre- 
spective of  ownership  or  of  any  contract  express 
or  implied  tor  the  use  thereof  and  all  services 
in  connection  with  the  receipt,  delivery,  eleva- 
tion, and  transfer  in  transit  •  •  *  and  han- 
dling of  property  transported." 


The  hauling  of  empty  cars  from  one  state 
to  another  is  interstate  commerce  within  the 
meaning  of  the  act.  North  Carolina  R.  Co. 
▼.  Zachary,  Adm'r,  282  TT.  S.  248,  34  Sup.  CL 
305,  58  Im  Ed.  691,  Ann.  Cas.  19140,  159. 
In  Pennsylvania  R.  Co.  v.  Knox,  218  Fed. 
748,  134  C.  C.  A.  426,  empty  cars  belonging 
to  the  Pennsylvania  Railroad  were  delivered 
to  it  in  New  York.  In  railroad  parlance 
whenever  cars  belonging  to  a  road  were  de- 
livered to  It  at  any  i)oint  on  its  line,  the 
cars  were  "at  home."  These  cars  were 
transported  from  New  York  Into  Pennsyl- 
vania. The  court  said  the  movement  of  emp- 
ty cars  was  an  operation  of  commervce,  and 
that,  where  the  movement  was  interstate, 
the  act  of  Congress  now  in  question  would 
apply.  The  court  also  held  that  If  the  cars 
had  been  sent  from  New  York  to  any  par- 
ticular point  in  Pennsylvania,  their  inter- 
state Journey  would  not  cease  until  that 
point  was  reached,  and  had  the  injury  there 
complained  of  (which  occurred  in  switching 
the  cars  after  they  had  reached  points  in 
Pennsylvania,  where  they  had  waited  and 
were  available  for  use  by  their  owner)  oc- 
curred before  that  particular  point  had  been 
reached,  the  switching  would  have  been  a 
part  of  Interstate  commerce.  The  cars  were 
not  billed  at  all,  and  therefore  the  court 
looked  Into  their  actual  movement  and  as- 
certained what  was  in  fact  done  with  them 
to  determine  the  nature  of  that  movement 
The  court  said.  If  the  end  of  the  Journey  l<< 
not  in  fact  expressly  determined,  "the  law 
must  determine  It  in  accordance  with  what 
is  reasonable  and  Just,"  and.  In  commenting 
on  the  Zachary  Case,  oald  that  the  court  In 
that  case — 

"found  it  to  be  a  reasonable  Inference  that  the 
cars  then  in  question  were  In  the  process  of 
being  'carried  forward  as  a  part  of  a  througb 
movement  of  interstate  commerce.-' " 

The  same  method  is  applicable  to  the  case 
at  bar.  The  car  In  question  came  In  from 
Kansas  loaded  with  brick  billed  to  Dodson, 
but  in  fact  went  on  through  to  its  consignee 
at  a  point  on  defendant's  line  near  Westport 
avenue,  the  defendant  participating  in  that 
carriage  by  taking  the  car  from  "Dodson  to 
the  consignee  and  returning  it  empty  to  Dod- 
son, where  the  Missouri  Pacific  again  took 
it  back  to  its  point  of  distribution  in  Kan- 
sas. There  was  no  billing  of  the  car  either 
way.  But  an  examination  into  what  was 
actually  done  shows  that  the  car  was  making 
a  complete  circuit  between  the  two  states 
in  the  carrying  of  commerce,  and  that  de- 
fendant's part  of  the  carriage  was  in  trans- 
porting and  handling  of  that  car  at  the 
eastern  end  of  that  loop.  In  the  case  of 
Baer  Bros.  v.  Denver  &  Rio  Grande  R  Cki., 
233  U.  S.  479,  34  Sup.  Ct  641,  58  I*  Ed.  1055, 
shipments  of  beer  were  made  from  St  Louis 
Mo.,  to  the  plaintiff  in  LeadvlUe,  Colo.,  but 
the  shipments  were  billed  from  St  Louis  to 
Pueblo,  where  they  were  there  taken  by  the 
Denver  &  Rio  Grande,  aa,  an  Independent 
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shipment  origlnatlug  at  Pueblo,  and  tor- 
warded  bj  it  on  a  local  waybill.  The  Den- 
ver &  Rio  Grande,  therefore,  claimed  that 
its  part  of  the  transaction  was  Intrastate. 
The  court  refused  to  recognize  this  view, 
and  looked  into  what  was  the  actual  nature 
of  the  transaction  In  order  to  determine 
whether  defendant's  part  of  the  carriage  was 
Intrastate  or  interstate,  and  held  that: 

"While  there  was  no  through  rate  and  no 
through  route,  there  was  in  fact  a  through  ship- 
ment from  St.  Louis,  Mo.,  to  Leadville,  Colo. 
Its  interstate  character  could  not  be  destroyed 
by  ignoring  the  points  of  origin  and  destina- 
tion,  separating  the  rate  into  its  component 
parts,  and  by  charging  local  rates  and  issuing 
local  waybills,  attemptiDg  to  convert  an  inter- 
state shipment  into  mtrastate  tran8portati<Hi." 

In  view  of  all  the  circumstances  under 
which  the  car  In  the  case  at  bar  was  moved, 
therefore  we  are  of  the  opinion  that  plain- 
tiff was  engaged  in  interstate  commerce  at 
the  very  moment  of  his  injury. 

This  brings  us  to  the  facts  concerning  the 
happening  of  the  injury  itself.  The  switch- 
ing was  done  with  an  electric  engine  both 
ends  of  which  were  alike,  the  engineer's  cab 
being  in  the  middle,  so  that  either  end  could 
be  used  as  the  front  of  the  engine  as  occa- 
sion required.  Across  each  end  of  said 
engine  was  a  footboard  about  10  inches  in 
width,  and  above  this  footboard  at  the  prop- 
er height  was  a  rod  for  a  handhold  for  the 
person  standing  on  said  footboard.  The  car 
In  question  was  on  a  side  track  west  of  and 
next  to  defendant's  main  line,  and  access  to 
this  track  was  by  means  of  a  switch  at  the 
north  end.  North  of  the  car  in  question  and 
about  16  feet  from  it  were  three  loaded  cars 
on  this  side  track.  The  plaintiff  opened  the 
switch  and  let  the  engine  In  onto  the  side 
track,  and  walked  down  to  the  loaded  cars 
and  conpled  the  engine  to  them,  and  then 
these  loaded  cars  were  pushed  down  and 
coupled  to  the  empty  car  sought  to  be  ob- 
tained. This  coupling  was  made  by  another 
employ^,  and  plaintiff  says  there  was  some 
difliculty  in  making  it  The  empty  and  the 
loaded  cars  were  then  taken  north  over  the 
switch  to  the  main  line,  where  the  empty 
car  in  question  was  run  down  the  main  line 
past  the  switch,  and  the  loaded  cars  were 
again  placed  on  the  side  track.  Plaintiff 
then  opened  the  switch  to  let  the  engine  on- 
to the  main  line  and,  as  It  came  south  there- 
on, got  on  the  front  footboard  and  rode  down 
to  the  car.  In  this  position  he  was  in  front 
of  the  engine,  and  of  course  when  it  and  the 
car  would  come  together  he  would  be  be- 
tween the  twa  Both  the  engine  and  the  car 
were  equipped  with  automatic  couplers  which 
the  federal  Safety  Appliance  Act  requires 
shall  couple  automatically  by  impact  When 
the  engine  was  about  12  feet  train  the  car 
plaintiff  noticed  that  the  drawbar  and  cou- 
pler on  the  car  was  over  to  one  side,  so  much 
so  that  it  would  not  meet  the  one  on  the  en- 
gine. Thereupon  he  gave  the  engineer  the 
signal  to  stop  in  order  that  the  car  ooopler 


could  be  adjusted,  but  this  was  not  obeyed. 
Plaintiff  continued  to  signal,  but  as  the  en- 
gine continued  on  Its  way  unchecked,  plain- 
tiff, fearing  that  the  drawheads  would  pass 
each  other  and  he  wonld  be  crushed,  kicked 
the  drawhead  on  the  engine  to  the  west  to 
enable  it  to  meet  the  one  on  the  car.  In 
doing  so  his  foot  slipped,  and  the  fleshy  part 
of  the  ball  of  his  foot  was  crushed.  Plain- 
tiff's kick  succeeded  in  getting  the  two  cou- 
plers so  they  would  not  pass,  but  they  did 
not  couple,  whether  because  of  the  interposi- 
tion of  plaintiff's  foot  or  because  they  were 
not  sufficiently  in  line  does  not  appear.  The 
engine  was  moving  at  the  rate  of  three  or 
four  miles  per  hour,  and,  according  to  the 
evidence,  could  have  been  stopped  in  from 
2  to  6  feet  The  engineer  admits  be  got  a 
signal  to  stop,  but  says  it  was  when  the  en- 
gine was  within  2  feet  of  the  car,  while 
plaintiff  says  it  was  12  feet  away.  Plain- 
tiff says  he  did  not  get  off  the  engine  because 
of  the  presence  of  cars  on  a  side  track  east 
of  and  next  to  the  main  track,  which  made 
it  dangerous  for  him  to  do  so. 

[3]  According  to  plaintiff's  evidence  the 
bolt  on  the  side  of  the  coupler  on  the  car 
was  broken  and  the  sill  bursted,  so  that  the 
coupler  was  pushed  to  one  side  and  would 
not  articulate  witli  the  one  on  the  engine. 
However,  the  negligence  alleged  in  the  peti- 
tion, as  the  basic  cause  of  the  injury,  was 
not  the  maintenance  of  a  defective  coupler, 
that  is,  a  coupler  defective  in  itself,  but  the 
negligence  of  the  engineer  in  failing  to  ob- 
serve that  the  couplers  would  not  meet  and 
in  faiUng  to  observe  and  obey  the  plaintiff's 
signal  to  stop,  although  there  was  time 
enough  for  him  to  have  stopped  the  engine 
had  he  been  observant  and  in  the  exercise  of 
ordinary  care.  While  the  petition  refers  to 
the  "condition  of  the  couplers"  and  to  the 
fact  that  they  would  not  meet  unless  the  en- 
gine was  stopped  and  the  coiiplers  properly 
adjusted,  yet  no  allegation  is  made  that  the 
couplers,  or  either  of  them,  were  inherently 
defective.  The  fact  that  they  would  not 
meet  might  perhaps  have  shown  that  they 
were  defective,  but  for  the  peculiar  language 
of  the  petition,  which  seems  to  place  the 
cause  of  their  failure  to  meet  upon  the  fact 
that  the  roadbed  was  not  ballasted,  the  rails 
were  not  level,  and  the  rail  Joints  were  un- 
even and  would  sink  when  the  engine  passed 
over  them,  giving  to  the  engine  a  rolling  mo- 
tion, thus  allowing  the  couplers  to  pass  each 
other.  Hence  the  cause  of  action  stated  in 
the  petition  does  not  seem  to  be  one  based 
upon  a  violation  of  the  Safety  Appliance  Act. 
If  it  were,  then,  since  clearly  the  car  was 
used  "on  a  railroad  engaged  in  interstate 
commerce"  as  provided  in  the  amendment  of 
March  2,  1803,  to  the  Safety  Appliance  Act, 
it  would  not  matter  whether  plaintiff  was  or 
was  not  engaged  in  Interstate  commerce  at 
the  very  moment  of  his  Injury.  Koberts  on 
Injuries  to  Interstate  EJmployes,  |  60,  p.  119. 
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Taken  as  a  whole,  and  fairly  construed,  the 
petition  shows  that  the  cause  o£  action  really 
stated  Is  under  the  federal  ISmployers'  Lia- 
bility Act,  and  Is  based  solely  upon  the  en- 
gineer's negligence  in  the  operation  of  his 
engine,  with  the  fact  of  the  coupler  being 
over  to  one  side  alleged  merely  as  a  circum- 
stance suddenly  calling  for  the  stopping  of 
the  engine  and  the  consequent  exercise  of 
care  on  the  part  of  the  engineer.  And  this 
was  the  question  submitted  in  the  Instmc- 
tlons.  Nothing  was  said  therein  about  the 
defendant  being  liable  on  account  of  the 
coupler  falling  to  couple  automatically. 
And  the  evidence  of  plaintiff  as  to  the  bolts 
on  the  side  of  the  coupler  being  broken  was 
not  testified  to  as  a  ground  of  liability,  but 
only  in  explanation  of  why  the  coupler  was 
on  one  side.  The  petition  clearly  alleged  that 
they  would  not  meet,  and  it  was  not  error, 
therefore,  for  plaintiff  to  give  all  the  rea- 
sons why  they  would  not,  including  the  fact 
that  it  was  brolien,  even  if  the  petition  did 
not  state  a  violation  of  the  Safety  Appliance 
Act,  because  no  allegation  was  made  of  any 
defect  inherent  in  the  coupler  Itself. 

[4]  Upon  the  question  whether  there  was 
sufficient  evidence  of  the  jenglneer's  negli- 
gence to  take  the  case  to  the  Jury,  we  think 
there  was,  and  that  there  was  not  a  fail- 
ure of  proof  as  claimed  by  defendant.  The 
plaintiff  did  undoubtedly  kick  the  coupler 
when  he  finally  realized  that  the  engineer 
was  not  going  to  obey  the  signal  to  stop. 
The  engineer  admits  he  got  a  signal,  but 
says  It  was  not  until  the  engine  was  within 
2  feet  of  the  car,  and  therefore  too  late  for 
him  to  stop.  There  is  substantial  evidence 
that  the  signal  was  given  whoi  the  engine 
was  far  enough  away  to  have  enabled  the 
engineer  to  stop  had  he  been  observing  the 
signals;  also  that  the  couplers  would  not 
have  met  had  not  plaintiff  kicked  one  of 
them,  and  that,  even  then  they  did  not  fully 
meet,  but  only  partially  so,  and  failed  to 
couple. 

[S]  We  cannot  agree  with  defendant  that 
the  plaintiff  is  conclusively  shown  to  have 
been  so  guilty  of  contributory  negligence  as 
to  bar  his  recovery  as  a  matter  of  law.  Nei- 
ther assumption  of  risk  nor  contributory  neg- 
ligence were  raised  as  a  defense,  the  answer 
being  a  general  denial,  but  upon  the  theory 
that  plaintUTs  own  evidence  discloses  these 
matters,  it  may  be  that  defendant  can  luaKe 
tise  of  them,  if  found  available,  regardless 
of  the  failure  of  the  answer  to  raise  them. 
However,  under  the  third  section  of  the  fed- 
eral act,  contributory  negligence  is  no  longer 
a  complete  defense,  but  operates  to  reduce 
the  damages.  Said  act  also  provides  that 
neither  contributory  negligence  nor  assump- 
ti<m  of  risk  shall  be  available  where  the  in- 
Jury  was  caused  or  contributed  to  by  the  vio- 
lation by  the  carrier  of  any  federal  statute 
enacted  for  the  safety  of  employes.  It  is  not 
necessary  to  pass  on  the  question  whether 


the  failure  to  plead  a  defective  conpl»  in 
this  case  forbids  the  operation  of  these  pro- 
visions, notwithstanding  the  evidence  shovs 
the  coupler  was  defective,  because  in  plain- 
tiff's instructions  he  did  not  seek  the  benefit 
thereof,  but  submitted  the  question  of  plain- 
tiff's contributory  negligence  to  the  Jury,  di- 
recting them  tliat  if  they  found  plalntUf 
guilty  of  contributory  negligence,  then  sucli 
was  not  a  bar  to  a  recovery,  but  would  re- 
duce the  damages,  if  any — 

"in  proportion  to  the  rates  his  negligence  bean 
to  the  combined  negligence  of  plaintlS  and  de- 
fendant, if  any." 

As  plaintiff's  injury  arose  from  his  kicking 
the  coupler  in  an  emergency  rather  than  in 
talcing  some  other  precaution  for  his  safetf, 
it  would  seem  that  his  act  should  be  classed 
as  contributory  negligence  rather  than  as 
assumption  of  risk,  if  either,  since  the  for- 
mer term,  "Involves  the  notion  of  some  fault 
or  breach  of  duty  on  the  part  of  the  em- 
ploy6,"  or  is  "a  failure  to  use  such  care  for 
his  safety  as  ordinarily  prudent  emplofSs 
In  similar  circumstances  would  use,"  while 
assumption  of  risk  "may  be  free  from  an; 
suggestion  of  fault  or  negligence  on  the  part 
of  the  employe."  Seaboard  Air  Une  Kali- 
way  V.  Horton,  233  U.  S.  492,  loc;  clt  603, 
501,  34  Sup.  Ct.  635,  640  (58  L.  Ed.  1062,  L 
B.  A.  1015C,  1,  Ann.  Gas.  1915B,  475).  The 
Supreme  Court  of  the  United  States  here 
says  that  this  is  the  distinction  between  con- 
tributory negligence  and  assumption  of  risk, 
and  that  Congress  evidently  recognized  that 
distinction  in  the  wording  of  the  act  It  is 
only  when  the  Injury  Is  due  solely  to  the 
negligence  of  the  employe  that  such  fault  on 
his  part  will  preclude  a  recovery.  Grand 
Trunk,  etc.,  B.  Co.  v.  Lindsay,  233  D.  S.  42, 
34  Sup.  Ct.  681,  58  Li  Kd.  838,  Ann.  Cas. 
1914C,  168 ;  Pankey  v.  Atchison,  etc.,  R.  Co., 
180  Mo.  App.  185,  168  S.  W.  274.  Clearly  it 
cannot  be  said  that  plaintiff's  act  in  Idcking 
the  coupler  was  the  sole  cause  of  the  injury. 
The  necessity  for  the  Idck  arose  through  the 
failure  of  the  engineer  to  stop  after  receiv- 
ing a  signal  to  do  so  when  there  was  yet 
time  for  tliat  to  be  done. 

It  is  urged  that  the  petition  did  not  suf- 
ficiently allege  that  the  parties  were  engaged 
in  interstate  commerce,  but  this  contention 
is  without  merit 

[8]  So  also  is  the  point  that  the  court  err- 
ed in  admitting  the  records  of  the  Missouri 
Pacific  kept  at  Martin  City  to  show  that  the 
empty  car  in  question  was  not  stopped  there 
when  it  started  west  from  Dodaon  on  July 
OtJi.  This  was  to  show  that  the  car  did  not 
stop  in  Missouri,  but  continued  on  its  return 
in  the  interstate  circuit  it  was  making.  The 
records  admitted  were  shown  to  be  correct 
by  the  testimony  of  the  agent  who  kept  them, 
and  it  also  was  shown  that  they  were  made 
in  the  due  course  of  business.  The  fact  that 
the  Missouri  Pacific  agent  at  Dodson  was  on 
the  stand  at  the  time  the  record  was  Intro- 
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duced  made  no  difference.  He  was  not  iden- 
tifylng  the  records,  but  was  merely  explain- 
ing them.  Their  Identity  and  correctness 
had  been  properly  attested  by  the  Martin 
€3ty  agent  the  day  before. 
The  judgment  is  affirmed.    All  concur. 


MORRIS  T.  Z.  T.  BRIGGS  PHOTOGRAPH- 
IC SUPPLY  CO.    (No.  U619.) 

(Kansas  City  Court  of  Appeals.     MissourL 

June  14,  1916.    Rehearing  Denied 

Oct.  4,  1015.) 

1.  Hastes  awd  Szbvant  «:s>80— Employment 
Contract  —  Commissions  —  Instbuctiok  — 
Pbopriety. 

Id  an  action  to  recover  commissions  due  un- 
der a  contract  of  employment,  it  appeared  that 
defendant  employed  plaintiff  as  assistant  photog- 
rapher under  a  contract  for  a  salary  of  $110  per 
month  during  the  years  1906  and  1907,  with  cer- 
tain commissions  on  the  total  volume  of  busi- 
ness for  the  year  1907,  evidenced  by  the  memo- 
randum "$1.00  per  month  for  each  $1,000  over 
$60,000  added  for  year  1907,  $110  per  month  for 
1906" ;  that  the  salary  and  commission  for  1907 
were  duly  paid ;  that  defendant  voluntarily  rais- 
ed plaintifTs  salary  to  $120  for  the  year  1908; 
that  at  the  end  of  1908  plaintiff  demanded  com- 
missions for  that  year,  which  were  refused  by 
defendant  on  the  ground  that  the  raise  in  salary 
was  a  new  contract  abrogating  the  previous 
agreement,  while  plaintiff  insisted  upon  the  con- 
tinued existence  of  the  iirst  contract  so  far  as 
commissions  were  concerned ;  that  according  to 
plaintiff's  testimony  the  dispute  ended  with  de- 
fendant's silence  upon  plaintiff's  unqualified  as- 
sertion of  the  right  to  commissions  for  1908  and 
subsequently,  while  defendant  testified  that  up- 
on plaintiff  threatening  to  leave,  if  commissions 
were  not  paid  him,  defendant  replied  that  plain- 
tiff might  leave  if  he  wished;  that  thereafter 
plaintiff  remained  in  the  employment  for  three 
years  with  nothing  further  done  or  said  about 
commissions ;  that  after  quitting  the  employment 
plaintiff  requested  payment  of  all  due  thereun- 
der, to  which  defendant  replied  by  giving  plain- 
tiff a  salary  check  notated  as  being  in  full  of  sal- 
ary due,  which  check  plaintiff  cashed  without  re- 
monstrance and  afterwards  brought  this  suit  for 
commissions  covering  the  period  from  1907  to 
1913.  Held,  that  it  was  error  to  instruct  that, 
if  there  was  no  contract  between  the  parties  for 
the  year  1908  or  thereafter,  the  plaintiff  could 
not  recover,  since  plaintiff's  right  to  commissions 
after  1008  depended  on  whether  defendant  si- 
lently suffered  him  to  remain  in  the  employment 
under  an  assertion  of  such  right. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |!  107-127;  Dec.  Dig.  «=» 
80.] 

2.  Mastkb  and  Skbvant  «=>80  —  Action  fob 
Sbbvant's  Compensation  —  Compi.aint  — 
E)sPBess  Contract— Pboof. 

Plaintiff's  cause  of  action  as  pleaded  being 
foanded  on  an  express  contract  for  hire  for  the 
year  subsequent  to  1907,  he  can  recover  only  upon 
proof  of  an  express,  and  not  of  an  implied,  con- 
tract . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  107-127 ;  Dec.  Dig.  «=» 
80.] 

3.  Mastkb  and  Servant  «=s>9  —  Employment 
Cortbact— Expiration— Continuation  in 
EMPI.0TMBNT— Presumption. 

The  continuation  of  plaintiff's  employment 
after  the  year  1907  at  an  increased  salary,  but 
without  any  new  agreement  extended  the  opera- 
tion of  the  express  contract  covering  the  period 


ending  with  that  year,  and  did  not  raise  a  new 
implied  contract;  the  rule  being  that  a  silent 
continuation  of  the  employment  after  the  expira- 
tion of  the  contract  continues  the  original  con- 
tract in  force  by  reason  of  the  presumption  of  an 
intention  so  to  do  which  arises  from  t^e  conduct 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %  11;  Dec.  Dig.  <e=>9.] 

4.  Master  and  Servant  ®s»7C>— Contract  of 
Employment  —  Separable  Covenant  —  In- 
creased Salary— Effect. 

The  contract  of  employment  for  the  year 
subsequent  to  1907  being  express,  and  the  provi- 
sions for  salary  and  commi^ions  being  divisible 
and  in  the  nature  of  independent  covenants,  the 
voluntary  increase  of  salary  by  defendant  for  the 
year  1908  did  not  affect  plaintiff's  right  to  com- 
missions for  that  year. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  82-86 ;  Dec.  Dig.  (3=»70.] 

5.  Master  and  Servant  ®=79— Employment 
Contract— Separablb  Covenant— Commis- 
sions. 

Where  plaintiff  was  employed  on  a  salary 
and  commissions,  his  acceptance  of  his  employ- 
er's check,  which  was  stated  to  be  in  full  of  "all 
salary  to  date,"  had  no  effect  on  plaintiff's  right 
to  commissions  under  an  independent  covenant 
therefor  in  the  contract 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  104;  Dec.  Dig.  «=>79.] 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty;    Joseph  A.  Guthrie,  Judge. 

Action  by  WllUam  8.  Morris  against  the 
Z.  T.  Brlggs  Photographic  Supply  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

M.  J.  Kilroy  and  Gllmore  &  Brown,  all  of 
Kansas  (31ty,  for  appellant  Moore  &  Creel, 
of  Kansas  City,  for  respondent 

JOHNSON,  J.  [1]  This  Is  an  action  upon 
a  contract  of  employment  for  the  recovery  of 
certain  commissions  plaintiff  alleges  he  earn- 
ed in  the  years  1908,  1900,  1910,  and  1911, 
and  whldi  defendant  agreed  to  pay  In  addi- 
tion to  the  salary  paid  to  plaintiff.  The  an- 
swer contains  a  general  denial  and  affirm- 
ative defenses  the  nature  of  which  will  ap- 
pear In  our  discussion  of  the  case.  A  trial 
of  the  Issues  resulted  in  a  verdict  and  Judg- 
ment for  defendant,  and  plaintiff  appealed. 

At  the  beginning  of  the  year  1006,  Z.  T. 
Brlggs,  a  dealer  In  photographic  supplies  at 
Atchison,  Kan.,  removed  his  business  to  Kan- 
sas City  and  continued  it  under  the  trade- 
name of  Z.  T.  Brlggs  &  Co.,  until  AprU,  1908, 
when  he  organized  the  defendant  corpora- 
tion which  succeeded  him  and  assumed  his 
business  obligations.  Shortly  before  his  re- 
moval from  Atchison,  Brlggs  employed  plain- 
tiff, who  had  been  for  many  years  in  the  serv- 
ice of  another  dealer  in  Kansas  City,  to  as- 
sist him  in  conducting  the  new  business,  and 
agreed  to  pay  plaintiff  a  salary  of  $1,320  a 
year  in  monthly  installments  of  $110  each, 
and  further  agreed  that  for  the  second  year 
of  the  service  he  would  allow  plaintiff,  in 
addition  to  such  salary,  a  commission  of  $1 
I)er  month  for  each  $1,000  the  volume  of 
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business  ter  that  year  might  exceed  $60,000. 
It  was  agreed  that  a  formal  written  contract 
would  be  entered  Into,  but  this  was  not  done. 
A  written  memorandum  of  some  of  the  fea- 
tures of  the  oral  agreement  was  drawn  and 
signed  by  plalntift.  That  memorandum  was 
as  follows:  "$1.00  per  month  for  each  $1,- 
000  over  $80,000.00  added  for  year  1907,  $110 
per  month  for  100ft."  Pursuant  to  this 
agreement,  plaintiff  entered  the  employment 
about  January  1,  1006,  and  continued  until 
April  23,  1912,  and  was  paid  tbe  agreed  sal- 
ary, which  defendant  voluntarily  increased 
to  $120  per  month  some  time  In  the  year 
1908.  After  the  close  of  the  year  1907,  de- 
fendant paid  commissions  to  plaintiff  earn- 
ed under  the  agreement  during  that  year. 
No  further  agreement  was  made  relating  to 
the  terms  of  the  employment,  and  nothing 
was  said  about  commissions  until  1909,  when 
plaintiff  requested  payment  of  commissions 
earned  during  the  year  1908. 

According  to  the  testimony  of  both  par- 
ties, this  request  provoked  an  angry  dis- 
pute. Plaintiff  Insisted,  and  defendant  de- 
nied, that  the  contract  provided  for  the  pay- 
ment of  commissions  after  1007.  Defendant 
produced  tbe  written  memorandum,  but 
plaintiff  was  not  convinced  that  defendant's 
position  was  right  and,  so  he  states,  ended 
the  dispute  with  the  assertion,  "Do  not  be 
alarmed,  I  will  get  my  commissions  as  long 
as  I  am  here."  The  next  morning  plaintiff 
reported  for  duty,  was  graciously  received 
by  defendant,  and  the  subject  of  commissions 
was  not  mentioned  again. 

Defendant  agrees  with  plaintiff  that  the 
only  reference  to  commissions  was  on  the 
occasion  of  tbe  controversy  In  1909,  but  de- 
nies that  plaintiff  said  he  would  have  com- 
missions as  long  as  the  employment  con- 
tinued, and  states  that,  Instead,  plaintiff 
said,  "If  these  commissions  are  not  paid,  I 
will  quit,"  to  which  defendant  replied,  "That 
Is  up  to  you,  Mr.  Morris."  When  the  em- 
ployment was  terminated  In  April,  1912, 
plaintiff  requested  defendant  to  mail  him  a 
check  for  all  that  defendant  owed  him.  Aft- 
erward defendant  drew  a  check  for  the 
amount  due  on  salary,  wrote  on  the  check 
that  it  was  in  full  payment  of  salary,  and 
mailed  it  to  plaintiff,  who  received  and  cash- 
ed it.  Plaintiff  then  brought  this  suit  to 
recover  the  commissions  he  claims  bis  con- 
tract entitled  him  to  receive  for  the  years 
1908,  1909,  1610,  and  1911. 

At  tbe  request  of  plaintiff,  tbe  court  in- 
structed tbe  Jury  that: 

If  they  believed  from  the  evidence  "that  no 
change  in  plaintiff's  compensation  so  far  as  It 
was  affected  by  commissions  was  agreed  upon  be- 
tween plaintiff  and  defendant  at  the  time  of  the 
incorporation  of  defendant,  or  at  any  time  there- 
after, prior  to  January  1,  1912,  and  that  during 
said  period  no  notice  was  given  by  either  party 
to  the  othw  that  the  compensation  for  services 
thereafter  to  be  rendered  so  far  as  the  sume  was 
affected  by  commissions  would  be  changed,  then 
plaintiff  is  entitled  to  recover  in  this  action  for 
each  of  said  years  an  amount  equal  to  $12  for 


each  $1,000  of  sales  made  by  tlw  defendant  in 
that  year  in  excess  of  $60,000." 

Tbe  following  instructions  were  glvoi  at 
tbe  instance  of  defendant : 

"The  jury  is  iustmcted  that  if  you  find  and 
believe  from  the  evidence  in  this  case  that  plain- 
tiff and  Z.  T.  Briggs  mentioned  in  evidence,  in 
about  the  year  1900,  agreed  that  plaintiff  should 
receive  for  services  to  be  rendered  by  him  $110 
per  month  during  the  year  1000,  and  for  the  year 
1907,  in  addition  to  the  sum  of  $110  per  montb, 
$1  per  month  for  each  $1,000  over  $60,000  in  said 
made  by  defendant  during  said  year,  and  that 
plaintiff  and  Z.  T.  Briggs  or  the  defendant  had 
no  contract  for  the  year  1908,  or  thereafter,  then 
the  plaintiff  cannot  recover  therefor  in  this  ac* 
tion,  and  your  verdict  must  be  for  the  defendant 

"If  the  jury  find  and  believe  from  the  evidence 
that  on  or  about  April  23,  1912,  defendant  gave 
plaintiff  a  chcckin  full  payment  of  all  salary  to 
date,  and  that  in  accepting  such  check  it  va* 
understood  by  plaintiff  and  defendant  to  be  in 
full  compeuaation  to  plaintiff  for  all  services 
rendered  defendant,  your  verdict  must  be  for  de- 
fendant." 

And  on  its  own  motion  tbe  court  Instructed 
tbe  Jury  that: 

"If  you  find  and  believe  from  the  evidence  that 
In  the  year  1909  plaintiff  made  demand  o{  de- 
fendant for  commissions  for  the  year  1908,  and 
that  the  defendant,  acting  through  its  president, 
Z.  T.  Briggs,  then  denied  owing  any  such  com- 
missions to  plaintiff,  and  the  plaintiff  tfaeteupoo 
stated  in  substance  that  if  his  commissions  were 
not  paid  he  would  quit  the  defendant's  employ, 
and  the  said  Z.  T.  Briggs  replied  thereto  in  sul>' 
stance  that  if  plaintiff  was  so  disposed  he  mijiht 
quit,  and  if  you  find  and  believe  from  the  evi- 
dence that  from  such  conversation  and  all  the 
facts  and  circumstances  in  evidence  the  plaintiff. 
understood  that-  he  was  to  receive  no  commia- 
sions  for  the  ^ear  1909,  and  thereafter,  but  nev- 
ertheless continued  In  the  employ  of  the  defend- 
ant thereafter,  then  you  are  instructed  that  this 
would  constitute  a  change  or  modification  of  the 
contract,  if  any.  theretofore  existing  between 
the  parties,  and  in  such  event  there  can,  in  this 
case,  be  no  recovery  bv  the  plaintiff  for  commis- 
sions for  the  year  1900,  or  for  any  year  there- 
after." 

Oounsel  for  plaintiff  argue  that  tbe  in- 
structions given  at  the  request  of  defendant 
express  erroneous  and  prejudicial  views  of 
tbe  law  of  the  case.  Tbe  second  instruction 
precludes  a  recovery  if  the  Jury  should  find 
as  a  fact  from  tbe  evidence  that  tbe  parties 
"had  no  contract  for  the  year  1008  or  there- 
after." 
[2]  Plaintiff  testified  that  when  he  Bigoed 
the  written  memorandum  It  contained  the 
words  "and  thereafter."  The  memoraudnm 
now  falls  to  show  those  words,  and  the 
inference  from  plaintifTs  testimony  Is  that 
they  were  erased  after  be  signed  the  paper. 
This,  of  course.  Is  dMiied  by  defendant,  who 
states  that  tbe  memorandum  is  now  as  it  was 
when  signed,  'and  expresses  the  oral  agree- 
ment which  contemplated,  -and  applied  only 
to,  an  employment  for  tbe  years  1906  and 
1907  and  provided  only  for  the  payment  of  a 
commission  on  the  business  of  the  latter 
year.  The  cause  of  action  pleaded  is  found- 
ed upon  an  express  contract  of  lilrlng  for  the 
years  subsequent  to  1907,  and  plaintiff  most 
recover.  If  at  all,  upon  proof  of  an  express 
contract   of  employment  for   the  years  in 
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coatroversy.  He  cannot  plead  an  express 
contract  and  be  allowed  to  recover  on  proof 
of  an  Implied  contract  Taking  defendant  In 
its  own  evidentiary  pocdtlon,  there  can  be 
no  question  that  the  employment  of  plaintiff 
was  under  an  express  ooatract  for  the  def- 
inite term  of  the  years  1906  and  1907  with 
plaintiff's  compensation  fixed  at  a  salary  of 
$1,320  per  year  and  commissions  on  the  busi- 
ness d<Hie  in  the  second  year  in  excess  of 
$60,000. 

[3]  The  ^ect  of  the  continuation  of  the 
employment  after  the  termination  of  the 
definite  period,  without  any  new  agreement, 
was  to  raise  the  presumption  of  a  renewal 
of  the  contract  for  the  following  yeaV.  It  is 
said  in  Bell  t.  Warehouse  Co.,  205  Mo.  loc. 
dt  4S9. 103  S.  W.  1017: 

"While  an  employe's  salary  is  fixed  by  con- 
tract at  a  certain  sum  per  year  or  month,  and  he 
continues  to  render  services  after  the  expiration 
of  such  period,  without  any  new  SKreement,  the 
law  presumes,  there  being  no  evidence  to  the 
contrary,  that  the  continued  services  were  ren- 
dered upon  the  same  terms.  Ewing  v.  Janson, 
57  Ark.  240  [21  S.  W.  430] :  Standard  Oil  Co. 
▼.  Gilbert,  84  Ga.  717  [11  S.  El  491,  8  L.  R. 
A.  4101;  Crane  Bros.  Mfg.  Co.  v.  Adams,  142 
HI.  125  [30  N.  B.  1030];  Ingalls  v.  Allen,  132 
111.  170  [23  N.  E.  1026] ;  Tatterson  v.  Suffolk 
Mfg.  Co.,  106  Mass.  66 ;  Adams  v.  Fitzpatrick, 
126  N.  Y.  124  [26  N.  EL  143]:  Ranck  v.  Al- 
bright, 36  Pa.  367 ;  Wood  on  Master  and  Serv- 
ant, i  96;  Home  Fire  Ins.  Co.  v.  Barber,  67 
Neb.  644  [93  N.  W.  1024,  60  L.  R.  A.  927,  108 
Am.  St.  Bep.  716] ;  Bose  v.  Carbonating  Co.,  60 
Mo.  App.  28." 

The  rule  thus  Is  stated  in  Kellogg  ▼.  In- 
surance Oo,  94  Wis.  loa  dt  557,  69  N.  W. 
882: 

"When  one  serves  another  under  a  contract 
for  a  year's  service,  and  holds  over,  continuing 
in  the  service  after  the  expiration  of  the  year, 
there  is  a  presumption,  analogous  to  the  pre- 
sumption in  the  case  of  a  yearly  lease,  that  the 
parties  consent  to  the  continuance  through  an- 
other year  of  the  contract  of  service." 

'See,  also,  1  Labatt  on  Master  and  Servant, 
pp.  230,  231;  28  Cyc  976;  20  Am.  &  Eng. 
Bncyc.  of  Law,  16. 

[4]  The  presumption,  called  by  Labatt  "a 
presumption  of  fact"  does  not  alter,  but  con- 
tinues, the  terms  of  the  orij^nnl  contract,  and 
therefore  does  not  have  the  effect  of  convert- 
ing an  express  Into  an  implied  contract  It 
merely  raises  an  inference  as  one  of  fact 
that  the  imrtles  agreed  to  extend  the  opera- 
tion of  the  old  contract  for  another  year. 
This  view  is  consLstcut  with  the  distinction 
observed  by  Norton!,  J.,  between  express  and 
implied  contracts  in  Welusberg  v.  Cordage 
Ca.  135  Mo.  App.  553,  116  S.  W.  461;  Stone 
V.  Trust  Co.,  150  Ma  App.  331,  130  S.  W. 
825;  and  Wagner  v.  lUnmlnatlng  Co.,  141 
Mo.  App.  51,  121  S.  W.  329. 

Since  defendant  concedes  that  the  subject 
of  the  terms  of  the  employment  was  not  men- 
tioned until  it  arose  in  the  dispute  in  the 
summer  of  1900  over  the  commissions  claim- 
ed by  plaintiff  for  1908,  It  follows  from  what 
we  have  said  that  the  employment  for  1908 


and  1909  was  under  the  terms  of  an  express 
contract  which  provided  for  the  payment  of 
commissions  in  addition  to  the  agreed  salary, 
and,  siuce  the  agreement  to  pay  a  salary 
and  a  commission  upon  a  stated  ccmtingency 
were  divisible  and  in  the  nature  of  inde- 
pendent covenants  (Marks  v.  Davis,  72  Mo. 
App.  557),  the  voluntary  Increase  of  the 
salary  by  defendant  In  the  year  1908  was 
without  effect  upon  the  agreement  respecting 
the  commissions.  If  plaintlfC  had  asked  it, 
ho  would  have  been  entitled  to  a  peremptory 
Instruction  to  the  Jury  to  allow  commissions 
for  the  years  1908  and  1909.  As  to  the  re- 
maining years  of  1910  and  1911,  the  proof  of 
defendant  tends  to  show  that,  as  a  result  of 
the  dispute  in  1909  between  the  parties  over 
the  question  of  defendant's  liability  for  com- 
missions, plalntifF  acquiesced  in  the  conten- 
tion of  his  adversary  that  commissions  would 
not  be  allowed.  Such  conduct  did  not  affect 
his  right  to  claim  sudi  compensation  for  the 
current  year  of  1909,  but,  if  it  occurred,  did 
have  the  effect  of  altering  the  terms  of  the 
contract  for  the  succeeding  two  years  to  ex- 
clude commissions. 

The  only  issue  of  fact  which  should  have 
been  submitted  to  the  Jury  was  frhether 
defendant  In  1909,  suffered  the  employment 
to  continue  with  knowledge  that  plaintiff 
was  standing  on  the  agreement  for  commis- 
sions, or  whether  plaintiff  continued  in  de- 
fendant's service  after  the  expiration  of  that 
year  in  the  face  of  defendant's  positive 
declaration  that  he  would  not  allow  commis- 
sions. Fior  the  reasons  stated,  defendant's 
second  Instruction  should  not  have  been 
given. 

[I]  The  third,  also,  was  erroneous.  The 
check  was  tendered  and  accepted  In  full 
satisfaction  of  "all  salary  to  date,"  and  not 
as  "full  compensation  for  all  services  render- 
ed by  plaintiff  to  defendant."  Its  acceptance 
had  no  effect  upon  plaintiff's  right  to  commis- 
sions derived  from  an  independent  covenant 
in  the  contract 

The  Judgment  is  reversed,  and  the  cause 
remanded.   All  concur. 


PABKER-GOBDON  OIGAB  CO.  v.  CHI- 

CAGO,  B.  I.  &  P.  BY.  CO.    (No.  11272.) 
(Kansas  City  Court  of  Appeals.    Missouri. 
Nov,  1,  1915.) 

Cabkiers  ®=>83 — Delivery  of  Goods— Suffi- 
ciency— CONSIDKBATION    BY   TSAUBTEB. 

Where  it  was  the  practice  of  a  railroad 
company  to  deliver  goods  only  to  those  team- 
sters of  a  transfer  company  who  had  a  freight 
sheet  signed  by  certain  officers  of  the  transfer 
company,  whose  signatures  were  kept  by  the 
railroad  company  for  comparison,  the  railroad 
company  was  not  liable  for  goods  delivered  to  a 
teamster  who  converted  them,  where  he  was  in 
fact  authorized  to  receive  them,  though  Us 
freight  sheet  was  not  properly  signed. 

[Kd.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  U  308-315:   I>ec.  Dig.  <8=»83.] 

Johnson,  J.,  dissenting. 
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Appeal  from  Circuit  Court,  Buchanan 
County;  William  H.  Haynes,  Judge. 

Action  by  tbe  Parker-Gordon  Cigar  Com- 
pany against  tbe  Chicago,  Rock  Island  & 
Padflc  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeala    Reversed. 

Spencer  &  Landls,  of  St  Joseph,  for  ap- 
pellant J.  E.  Dolman  and  O.  E.  Shultz,  both 
of  St  Joseph,  for  respondent 

BLIilSON,  P.  J.  This  Is  an  action  to  re- 
cover tbe  value  of  goods  received  at  Chicago 
by  defendant,  a  common  carrier,  for  trans- 
portation to  Kansas  City  and  for  delivery 
there  to  plaintiff,  the  consignee  and  owner. 
Tbe  petition  states: 

"There  was  delivered  to  defendant  for  plain- 
tiff •  •  *  four  cases  of  cigars,  containing 
22,600  cigars,  which  said  cigars  the  defendant 
agreed,  in  consideration  of  certain  freight  charg- 
es paid  it,  well  and  safely  to  carry  from  Chica- 
go, lU.,  to  Kansas  City,  Mo.,  and  at  the  latter 
place  to  deliver  the  same  to  plaintiff,  or  its 
agent,  hut  ♦  ♦  ♦  defendant,  in  violation  of 
its  said  agreement  and  In  total  disregard  of  its 
duty  as  a  common  carrier  for  hire  failed  and 
neglected  to  deliver  said  cigars  •  •  •  to 
plaintiff,  or  to  any  one  for  plaintiff,  and  that  the 
same  have  been,  wholly  loet  to  plaintiff." 

The  prayer  Is  for  Judgment  for  $1,576,  the 
alleged  value  of  tbe  goods.  The  answer  ad- 
mits that  defendant  received  tbe  cigars  for 
transportation  and  delivery  to  plaintiff  at 
Kansas  City,  and  alleges  delivery  to  an  au- 
thorized agent  of  plaintiff. 

The  sole  issue  in  the  case  is  whether  there 
was  a  delivery  of  the  goods  to  plaintiff,  their 
consignee  and  owner.  The  trial  of  that  issue 
in  the  circuit  court  resulted  In  a  verdict  and 
Judgment  for  plaintiff.  Defendant  appealed. 
It  Is  conceded  defendant  delivered  tbe  goods 
at  its  depot  In  Kansas  City  to  a  negro 
teamster  employed  by  the  Kansas  City 
Transfer  Company,  which  had  general  au- 
thority from  plaintiff,  a  wholesale  grocer,  to 
receive  all  shli>meuts  of  goods  arriving  at 
Kansas  City  for  plaintiff.  The  teamster 
loaded  tbe  goods  in  the  wagon  of  bis  employ- 
er of  which  he  was  the  driver,  but  Instead 
of  delivering  them  to  plaintiff,  he  sold  them 
for  $100,  returned  tbe  team  and  wagon  to 
the  barn  of  the  Transfer  Company,  and  then 
absconded. 

Tbe  mode  of  doing  business  between  the 
railroad  companies,  Including  defendant,  and 
tbe  transfer  company  as  agent  for  a  large 
number  of  merchants  receiving  shipments 
was  this:  To  protect  the  railroad  companies 
from  Imposition  by  persons  pretending  to  be 
sent  after  freight  by  the  transfer  company, 
it  was  agreed  between  them  that  none  of  the 
railroad  companies  would  deliver  freight  to 
a  teamster  unless  there  was  found  signed  or 
indorsed  on  his  "freight  sheet"  the  name  of 
either  of  four  named  oiScers  of  the  transfer 
company,  viz.,  the  president,  the  bookkeeper, 
the  superintendent,  or  the  dock  foreman. 
This  sheet  was  perhaps  18  Inches  long,  so  as 
to  accommodate  Items  of  freight,  and  It  is 
variously  designated  by  the  witnesses — some 


called  it  a  card,  some  a  freight  card,  some 
a  Bheet  and  others  an  identiflcatlon  sheet,  or 
card.  A  copy  of  one  is  in  the  record,  and  we 
find  that  it  is  really  a  blank  receipt,  to  be 
signed  by  the  consignee.  It  is  gotten  np 
by  the  transfer  company  and  carried  by  its 
teamsters;  each  sheet  having  a  blank  space 
for  tbe  teamster's  name,  following  the  word 
"Teamster"  at  the  top.  Then  came  the  words, 
"Received  from  the  Kansas  City  Traasfer 
Company  the  following  articles  in  good 
order  and  condition."  Then  followed  blank 
columns  for  name  of  railroad,  consignee, 
articles  of  freight,  weight  and  charges. 
This  sheet  or  card,  was  carried  by  the  team- 
ster to  the  railroad  office  where,  if  not  al- 
ready done.  It  would  be  filled  out  with  items 
of  freight  the  freight  loaded  by  the  team- 
ster and  taken  to  the  consignee,  who  would 
verify,  sign,  and  hand  back  to  Uie  teamster, 
who  would  return  it  to  the  transfer  company. 
Now  it  was  this  sheet  receipt  that  one  of 
the  officers  above  named  would  Indorse  with 
his  name,  generally  in  one  corner,  before  It 
was  handed  to  a  teamster  by  tbe  dock  fore- 
man, or  his  assistant  when  directing  him  to 
go  after  freight.  The  railroad  delivery  of- 
ficial had  the  signatures  of  these  officers  in 
bis  desk  for  comparison  if  he  thought  it  Ile^ 
essary. 

On  the  day  when  the  freight  in  controver 
sy  was  delivered  by  defendant  the  transfer 
company's  assistant  dock  foreman  bauded 
one  of  these  sheets  to  one  of  tbe  transfer 
company's  teamsters,  with  the  latter's  name 
written  In  at  the  proper  place,  but  see- 
ing that  it  had  not  the  Indorsement  of  either 
of  these  officers,  he,  as  he  had  sometimes 
done  before,  mistakenly  thinking  he  had  au- 
thority, wrote  the  name  of  the  transfer  com- 
pany's cashier  on  the  sheet  The  teamster 
took  it  to  defendant's  freight  office,  and  there 
the  proper  railroad  officer,  without  attempt- 
ing to  verify  the  transfer  officer's  signature, 
ordered  plaintiff's  goods  delivered  to  the 
teamster,  who,  as  we  have  said,  sold  them 
and  never  delivered  to  plaintiff. 

From  the  foregoing  it  will  be  seen  that  de- 
fendant delivered  the  goods  to  the  transfer 
company's  teamster  whom  that  company  had 
sent  after  them.  The  only  irregularity,  if 
it  may  be  called  sncii,  was  In  delivering  to 
a  teamster  who  was  not  identified.  But  we 
think  plaintiff  has  recdved  a  service  out  of 
this  to  which  it  was  not  entitled.  Of  course 
It  was  the  duty  of  this  defendant  as  a  car 
rler,  to  safety  deliver  at  destination  to  the 
consignee  (Bartlett  v.  Steamboat  32  Ma  256; 
Buddy  V.  Railroad,  20  Mo.  App.  220;  Express 
Co.  V.  Milk,  73  HI.  224;  Powell  v.  Myeis, 
26  Wend.  [N.  Y.]  681),  but  the  object  of  the 
railway  company,  as  applied  to  this  case,  was 
to  protect  itself  against  an  impostor  getting 
the  goods  and  thereby  rendering  it  liable 
for  delivering  to  the  wrong  party.  The  rail- 
way's position  may  be  likened,  by  way  of 
illustration,  to  a  bank  in  paying  a  diaft  or 
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chedc  The  bank  must  pay,  at  Its  p«rll,  to 
the  pn^ier  person.  Prudence  suggests  that  it 
do  not  pay  until  it  has  required  the  party 
presenting  the  cl^eck  to  identify  himself.  But 
though  the  bank  is  imprudent  enough  not  to 
require  identification,  yet  if  the  party  is  the 
right  person,  no  barm  baa  resulted  to  the 
bank  from  Its  incautious  act  In  National 
Bank  v.  Scliley,  68  Ga.  370,  It  is  said  that: 

"If  a  person  withdraw  from  a  bank  a  special 
depofsit,  in  pursuance  of  authority  conrerred 
upon  him  by  the  deixjsitor,  the  bank  is  discharg- 
ed, though  the  authority  be  unknown,  at  the 
time,  to  the  corporation  or  to  the  officer  rep- 
resenting it  in  the  transaction." 

And  in  Dobie  on  Bailments  and  Carriers, 
f  19,  It  is  stated  that: 

'*Of  course  the  bailee  Is  not  liable  when  he 
delivers  ^oods  to  the  right  person,  though  the 
delivery  is  made  on  insufficient,  or  even  false 
evidence." 

Here  the  face  of  the  record  shows,  as  we 
have  stated,  that  the  negro  was  the  transfer 
company's  teamster  who  was  directed  to  go  to 
defendant's  freight  office  for  the  goods.  In 
obedience  to  that  direction  be  went.  As  he 
was  the  rlgbt  man,  he  did  not  need  identifica- 
tion. Identification  would  not  have  prevent- 
ed him  from  stealing  the  goods  just  as  he  did 
steal  them.  Plaintiff  is  making  use  of  this 
identification  card  Just  as  It  would  had  some 
impostor  gone  to  defendant  and  falsely  repre- 
sented that  he  was  the  transfer  company's 
teamster  sent  after  the  goods.  The  matter  of 
identification  was  for  the  protection  of  the 
railroad  companies.  The  transfer  company's 
president  testified  that: 

"The  railroad  companies,  for  their  own  pro- 
lection,  bad  the  transfer  companies  to  meet  with 
the  local  freight  agents  and  made  an  agreement 
by  which  they  could  be  protected,  and  not  make 
wrong  deliveries." 

And  that  agreement  was  that  no  deliveries 
wonld  be  made  without  the  signature  of  some 
official  on  the  "teamster's  sheet"  But  It 
would  make  no  difference  if  we  concede  that 
the  agrreement  had  also  for  its  object  the  pro- 
tectlMi  of  the  transfer  company,  for  the  rea- 
Boa  that  it  might  have  had  some  teamsters  in 
its  enaploy  whom  it  did  not  wish  to  trust  with 
hauling  freight  to  consignees,  and  that  on 
that  account  it  wanted  freight  delivered  only 
to  snch  teamsters  as  carried  a  freight  sheet 
indorsed  by  one  of  its  officers.  For  here  the 
teamster  was  a  freight  teamster,  employed 
to  haul  and  deliver  freight  to  consignees,  and 
who,  in  this  Instance,  was  sent  by  the  trans- 
fer company  after  the  freight  In  controversy. 
So  otlier  conclusion  can  be  reached  than  that 
he  was  sent  by  the  dock  foreman  and  his  as- 
sistant, and  that  was  the  act  of  the  company. 
Suppose  the  president  of  the  transfer  com- 
I>any  bad  given  the  teamster  this  sheet  even 
without  a  pretense  of  being  Indorsed,  and 
sent  blm  tor  plaintiff's  goods,  it  would  seem 
folly  to  suggest  that  he  should  have  been 
Identifled  by  defendant's  freight  agent  The 
act  of  tbe  dock  foreman  was  Just  as  complete- 


ly the  act  of  the  company  as  woiHd  have 
been  the  act  of  the  president  Plaintiff's 
whole  case  is  based  upon  a  failure  to  identU^ 
a  man  as  being  tbe  transfer  company's  team- 
ster, when  in  fact  it  is  admitted  he  was  sudtt 
teamster. 
We  think  the  Judgment  should  be  reversed. 

TBIMBLE,    J.,   ooncura      JOHNSON,   J., 
dissents. 


PAUL  V.  METROPOLITAN  ST.  BY.  CO. 
et  aL    (No.  11601.) 

(Kansas  City  Court  of  Appeals.    Missonil. 
June  14,  1915.    On  Motion  for  Re- 
hearing, Oct.  4,  1915.) 

1.  CabbiesIs  <3=s>321— Injubt  to  Passbnqbb— 

INSTBUCTIONS— CONFOBMITY   TO   ISSUES. 

In  an  action  for  personal  injuries  by  a 
passenger,  received  through  the  alleged  negli- 
gence of  a  street  car  company  in  starting  its 
car  while  plaintiff  was  alighting  at  a  regular 
stopping  place  where  the  car  bad  stopped  to 
take  on  and  let  off  passengers,  the  defense  be- 
ing that  plaintiff  fell  because  some  one  stepped 
on  her  dress,  and  that  the  car  did  not  start  until 
the  conductor  had  picked  her  up,  an  instrtic- 
tion  was  not  objectionable  for  ignoring  the  ele- 
ment of  whether  defendant's  servants  knew,  or 
in  the  exercise  of  ordinary  care  could  have 
known,  that  plaintiff  was  alighting  when  the 
car  was  started,  since  the  cooductor'a  knowledge 
was  not  in  issue  in  tbe  case. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  1247,  1326-1336,  1343 ;  Dec  Dig. 
<Ss>321.] 

On  Motion  for  Rehearing. 

2.  Oabbixbs  «=>303— Aliohtinq  Passknoess 
— Case  Reqdibbd — Stbebt  Railboads. 

The  rule  that  after  a  steam  railroad  train, 
running  through  the  country,  has  stopped  a  rea- 
sonable time  at  stations  for  passengers  to  board 
and  alight,  the  conductor  may  start  the  train 
upon  the  assumption  that  all  passengers  are 
safe,  does  not  apply  to  the  operation  of  street 
cars  in  cities. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1216,  1218,  1224,  1226-1232, 
1234-1240,  1^3;   Dec.  Dig.  .^=>303.] 

3.  Cabsiebs  ^=>303— 'Axiohtino  Pabsengebs 
— Cabb  Requibbd. 

Under  his  duty  to  use  the  highest  degree 
of  care  for  tbe  safety  of  bis  passengers,  a  street 
car  conductor  before  starting  the  car  must  know 
that  no  passenger  is  aUghting  or  is  otherwise 
in  a  position  of  danger,  and  his  failure  to  per- 
form such  duty  is  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Sg  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243;    Dec.  Dig.  «=>303.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Laura  E.  Paul  against  the  Met- 
ropolitan Street  Railway  Company  and  oth- 
ers for  personal  injuries.  Prom  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

John  H.  Lucas  and  Bruce  Bamett  both  of 
Kansas  City,  for  appellants.  Claude  T.  Qo- 
ble,  of  Kansas  City,  for  respondent 

JOHNSON,  J.  In  alighting  from  a  street 
car  <q)erated  by  defendants  on  the  Brooklyn 
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Un»  In  Kansas  City,  plaintiff  waa  thrown  to 
tbe  pavemoit  and  Injured.  She  sued  to  re- 
cover her  damages  on  tbe  ground  that  her 
injury  was  caused  by  negligence  of  defend- 
ants in  prematorely  starting  the  car  while  she 
was  in  the  act  of  alighting  from  it  at  a  regu- 
lar stopping  place  where  It  had  stepped  to  re- 
ceive and  discharge  passengers.  The  answer 
is  a  general  denial.  Verdict  and  Judgment 
were  for  plaintiff  In  tbe  clrcoit  court,  and  de- 
fendants appealed. 

The  evidence  of  plaintiff  tends  to  show 
that  the  car  on  which  she  was  a  passenger 
stopped  at  Tenth  street  and  Forest  avenue 
to  take  on  and  let  off  passengers ;  that  plain- 
tiff proceeded  as  expeditiously  as  possible  to 
the  rear  vestibule,  and  was  in  tlie  act  of 
stuping  to  the  street  from  tbe  last  step, 
when  the  car  was  suddenly  started,  in  obe- 
dience to  a  signal  from  the  conductor,  and 
plaintiff  was  thrown  to  the  pavement  and 
injured. 

The  evidence  of  defendants  Is  to  the  effect 
that  some  one  in  the  vestibule  accldently 
stepped  on  plaintiff's  skirt  when  she  was 
stepping  from  the  platform  of  tbe  vestibule 
and  caused  her  to  fall,  and  that  the  car  did 
not  start  until  the  conductor  had  helped  her 
to  her  feet  and  she  proceeded  on  her  way 
home. 

[1]  Defendants  do  not  contend  that  plain- 
tiff's evidence  is  insufficient  to  sustain  the 
pleaded  cause  of  action,  and  the  only  points 
they  presHit  for  our  determination  are  di- 
rected against  the  first  instruction,  given  at 
the  request  of  plaintiff.  The  principal  objec- 
tion to  the  instruction  Is  tliat: 

"It  ignores  the  element  as  to  whether  defend- 
ants' servants  knew,  or  by  the  exercise  of  prop- 
er care  could  have  known,  that  plaintiff  was 
alighting  from  the  car  at  the  time  the  car  start- 
ed forward." 

We  said  of  this  precise  objection  to  a  tAm- 
ilar  instruction  which  was  urged  in  Alten  t. 
Railway,  133  Mo.  App.  loc  dt  430, 113  S.  W. 
691: 

"It  would  sufficiently  answer  the  objection  to 
say  that,  since  all  of  the  evidence  of  defendant 
is  to  the  effect  that  the  conductor  did  observe 
plaintiff  wliile  she  was  in  the  act  of  alighting, 
the  question  omitted  from  the  instruction  was 
not  a  debatable  issue,  and  there  is  neither  rule 
nor  reason  for  requiring  the  submission  to  the 
jury  of  admitted  facts,  however  material  they 
may  be.  But  defendant's  conclusion  is  unsound 
for  another  reason.  The  witnesses  for  both 
parties  agree  that  the  car  had  stopped  at  the 
regular  stopping  place  and  passengers  were  get- 
ting on  and  off.  In  such  situation,  it  was  the 
duty  of  tbe  conductor,  before  giving  the  signal 
to  start,  to  know  whether  or  not  a  passenger 
was  alighting.  If  plaintiff  was  in  the  act  of 
stepping  from  the  platform,  it  would  be  no  ex- 
cuse for  the  conductor  to  say  that  he  did  not 
know  that  fact.  In  the  exercise  of  reasonable 
care,  he  was  bound  to  know  it,  Qreen  v.  Rail- 
way, 122  Mo.  App.  647  [99  S.  W.  281;  Nelson 
V.  RaUway,  113  Mo.  App.  702  [88  S.  W.  11191 ; 
Hnrley  v.  Railway,  120  Mo.  App.  262  [96  S.  W. 
714].    The  question  mider  discussion  was  not 


material  to  the  canse  of  action  and  it  was  not 
essential  that  the  jury  should  consider  it" 

We  see  no  reason  for  changing  the  views 
thus  expressed,  which  we  flqd  sufficiently  an- 
swers all  of  defoidants'  criticisms  of  tbe  in- 
struction. There  is  no  error  in  the  case,  and 
the  Judgment  is  affirmed.    All  concur. 

On  Motion  for  Rehearing. 

[21  Counsel  tor  defendants  argue  in  their 
motion  for  a  rehearing  that  the  rule,  stated 
in  the  opinion,  which  holds  a  conductor  of  a 
street  car  negligent  in  giving  a  signal  to 
start  while  a  passenger  is  in  tbe  act  of  alight- 
ing at  a  place  where  the  car.  has  stopped  to 
take  on  and  discharge  passengers,  is  in  con- 
flict with  the  decision  of  the  Supreme  Coart 
in  Clotworthy  v.  Railroad,  80  Mo.  220.  That 
case  announces  the  well-known  and  generally 
recognized  rule  applicable  to  the  operation  of 
trains  on  steam  railroads  running  throagb 
the  country  that  where  such  train  stops  long 
enough  at  a  station  for  a  passenger  conren- 
iently  to  alight  and  without  fault  of  the  com- 
pany's servants  he  falls  to  do  so,  and  the  con- 
ductor, not  knowing  and  having  no  reason 
to  suspect  that  he  is  in  the  act  of  alighting, 
causes  the  train  to  start  while  he  Is  so  alight- 
ing, the  company  will  not  be  held  liable. 
That  rule  does  not  apply  to  the  operation  of 
street  cars  In  cities  for  reasons  ^ven  In  re- 
cent opinions  of  this  court  and  the  St  Lonls 
Court  of  Appeals.  Nelson  v.  Railway,  113 
Mo.  App.  loc.  cit  709,  88  S.  W.  1119 ;  Green 
V.  Railway,  122  Mo.  App.  647,  99  S.  W.  2S; 
Hurley  v.  Railway,  120  Mlo.  App.  262,  86  S. 
W.  714 ;  Zeller  v.  Hallway,  153  Mo.  App  613, 
134  S.  W.  1067;  Jerome  v.  United  Railways 
Co.,  165  Mo.  App.  202,  134  S.  W.  107;  ElUott 
V.  RaUway,  167  Mo.  App.  617,  138  8.  W.  663. 

[S]  In  the  exercise  of  the  highest  degree 
of  care  towards  his  passengers,  tbe  con- 
ductor of  a  street  car,  in  any  event,  shonld 
see  and  know  that  no  passenger  is  in  tbe  act 
of  alighting  or  otherwise  is  in  a  position 
which  would  be  rendered  perilous  by  the  mo- 
tion of  the  car  when  it  is  again  put  in  mo- 
tion, and  a  failure  to  perform  that  duty  is 
held  by  the  great  weight  of  autliority  to  be 
negligence.  Booth  on  Street  Railways,  f  3111: 
Nellis  on  Street  Railroad  Accident  Law,  92; 
Railway  v.  Smith,  90  Ala.  60,  8  South.  86,  24 
Am.  St  Rep.  761 ;  Anderson  v.  Railway,  12 
Tnd.  Aw>.  194,  88  N.  B.  1109;  Patterson  v. 
RaUway,  90  Iowa,  247,  67  N.  W.  880.  See, 
also,  note  11  L.  R.  A.  (N.  S.)  140  et  seq. 

The  rule  criticized  in  the  motion  is  not  In 
conflict  with  that  applied  in  the  Clotworthy 
Case  and  Is  so  Just  and  well  sustained  by 
reason  and  authority  that  it  should  not  be 
discarded  from  the  negligence  law  of  this 
state  pertaining  to  the  relation  of  carrier  and 
passenger. 

The  motion  for  rehearing  Is  ovemiled.  All 
concur. 
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JENNINGS  et  aL  t.  NATIONAL  AMEB- 
lOAN.    (No.  11603.) 

(Kansas  City  Goart  of  Appeals.     Missouri. 

July  2,  1015.     Rehearing  Denied 

Oct  4,  1915.) 

L  Irsxjbanck  «=»310— Lira  Insurance— Fob- 
FEZTURE  or  FoucT— "Liable  to  Fobixi- 

TUBE'  '— "LlABlUTT." 

Where  a  poli<^  of  insurance,  providing  that 
it  was  issued  subject  to  the  statements  in  the 
application,  that  said  statements  were  warrant- 
ed to  be  true  and  made  a  part  of  the  insurance 
contract,  together  with  the  by-laws  of  the  com- 
pany, and  that  the  policy  should  be  "liable  to 
forfeiture"  if  such  statements  were  not  true, 
ander  the  companjr's  by-laws,  the  making  of 
false  statements  being  an  offense  upon  which, 
before  any  effect  was  produced  upon  the  insur- 
ance, a  proceeding  must  be  had  by  the  com- 
t>any  "under  such  rules  as  may  from  time  to 
time  be  formulated  by  the  boar^  of  directors," 
in  the  absence  of  proceeding  to  declare  a  for- 
feiture, the  policy  was  not  avoided  by  misstate- 
ments of  the  insured  in  the  application,  since 
"liable  to  forfeiture"  means  exposed  or  subject 
to  forfeiture,  contingently  subject  to  forfeiture, 
"liability"  being  something  that  must  be  enforc- 
ed, while,  if  a  contract  provides  that  a  forfeiture 
may  be  declared  in  a  certain  contingency,  then 
such  forfeiture  cannot  come  into  existence  until 
it  has  been  declared. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  tg  703,  761,  780,  826,  840,  904;  Dec. 
Dig.  <&=»310. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Liability.] 

2.  iNstiRANCE   <S=>645— Action   oh   Pouot— 

PlJlADINO   AND   PBOOF. 

In  an  action  on  a  policy  of  life  insurance, 
where  the  defense  of  forfeiture  was  not  properly 
pleaded,  the  exclusion  of  evidence  to  substanti- 
ate it  was  proper. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent.  Dig.  ii  1654,  1682-1644 ;  Dec.  Dig.  <S=> 
646.] 

3.  Irbubancb  4s>645— Lira  Insurance— Ac- 
tion—Evidence. 

In  an  action  on  a  policy  of  life  insurance 
providing  that  the  application  should  be  taken 
as  part  of  the  contract,  the  plaintiff  was  not 
required  to  introduce  the  application  in  evidence 
together  with  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §J  1654,  1632-1644 ;  Dec.  Dig.  «=» 
645.} 

4.  INSUBIANCE   €=>687  —  Lira   Inburanob  — 
Character  of  Company. 

Whether  an  insurance  company  did  an  old- 
line  or  fraternal  insurance  business  was  deter- 
mined, nof  by  what  it  called  itself  or  its  busi- 
ness, bat  by  the  character  of  the  policy,  in  suit 
and  the  manner  in  which  the  defendant  conduct- 
ed its  business. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1824;    Dec.  Dig.  <8=»687.] 

6.  Insurance  €=>C45  —  Life  Insurance  — 
Bbeacr  of  Wabbantt— Statute. 

Under  Rev.  St  1909,  i  7024,  providing  that 
the  warranty  of  any  fact  in  an  application  for 
insurance  shall  if  not  material  to  the  risk  in- 
sured against  oe  deemed  a  representation  only, 
where,  in  an  action  on  a  life  policy,  there  was 
neither  pleading  nor  evidence  that  alleged  mis- 
statements in  the  application  were  material  to 
the  risk,  evidence  tending  to  show  such  falsity 
could  not  defeat  plaintiff's  recovery. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  iS  1654,  1632-1644;  Dec.  Dig.  19:5 
645.] 


6.  PlEADINO    «s»236— Akbndment  — Aixow- 

ANCE. 

Where,  in  an  action  on  a  policy  of  life  in- 
surance, after  both  sides  had  rested  and  the  in- 
structions been  passed  upon  by  the  judge,  the 
day  after  the  closing  of-  evidence,  when  argu- 
ments were  to  be  made  and  the  case  submitted 
to  the  jury,  the  insurer  asked  leave  to  amend 
the  answer  to  set  up  a  provision  of  its  by-laws 
that  a  reduction  could  be  made  from  the  amount 
specified  in  the  policy  of  any  premiums  due  for 
the  first  ten  years  remaining  unearned  between 
that  time  and  the  prior  death  of  the  insured, 
and  also  asked  leave  to  introduce  evidence  to 
show  the  amount  of  the  unearned  premiums 
which  it  cotild  have  collected  between  the  death 
of  the  deceased  and  the  expiration  of  ten  years 
from  the  date  of  the  policy,  had  decedent  lived 
so  long,  which,  under  the  by-law,  could  be  de- 
ducted from  the  face  of  the  policy  in  suit  there- 
on, the  action  of  the  court  in  refusing  the  re- 
quested leave,  resulting  in  plaintiff's  recovery 
of  the  face  of  the  policy,  was  not  an  abuse  of 
discretion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  601,  605 ;    Dec.  Dig.  <S=»236.] 

7.  Appeal  and  Ebbob  ®=»959— Review— Al- 
i,owANCE  OF  Amendments— DiscBETioN  op 
Court. 

The  allowance  of  amendments  to  pleadings 
is  a  matter  not  entirely  within  the  discretion  of 
the  trial  coult;  its  action  being  reviewable  in 
case  of  manifest  abuse. 

[Ed,  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3825-3831 ;  Dec  Dig.  «=» 
959.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Allie  Jennings  and  Albert  P. 
Jennings  against  the  National  American. 
Judgnoent  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

D.  a  Flnley,  of  Kansas  City,  for  appel- 
lant O.  W.  Dnvall  and  Fyke  &  Snider,  all 
of  Kansas  City,  for  respondents. 

TRIMBLE,  J.  This  is  a  suit  npon  a  pol- 
icy of  Insurance  issued  upon  the  life  of  W. 
R.  Jennings.  The  beneficiaries  recovered  in 
the  trial  court,  and  the  company  appealed. 

The  answer  admitted  that  the  policy  was 
Issued,  that  plaintiffs  are  the  beneficiaries, 
and  that  the  Insured  died.  Unless,  there- 
fore, the  answer  contained  allegations  le- 
gally sufficient  to  constitute  a  defense,  plain- 
tiffs were  entitled  to  recover. 

No  doubt,  the  answer  sought  to  set  up 
the  defense  of  forfeiture  because  of  certatii 
alleged  misstatements  In  the  application.  If, 
however,  the  answer  failed  to  plead  a  for- 
feiture so  as  to  enable  the  alleged  misstate- 
ments to  relieve  defendant  of  liability,  there 
was  no  error  committed  by  the  trial  court  In 
refusing  to  hold  that  the  Insurance  was  for- 
feited, nor  In  excluding  evidence  of  facts 
sought  to  be  Introduced  by  defendant  to 
prove  that  forfeiture. 

[1]  The  policy  provides  that  It  is  Issued 
subject  to  the  statements  made  in  the  ap- 
plication, and  that  said  statements  are  war- 
ranted to  be  true,  and  are  made  a  part  of 
the   insurance   contract,    together    with    tli« 
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by-laws  of  the  company  tben  or  thereafter 
In  force,  whether  by  amendment  or  adop- 
tion. The  policy  then  provided  that  It  should 
be  "liable  to  forfeiture"  If  said  statements 
were  not  true.  Now,  while  the  by-laws  pro- 
vide that,  upon  the  happening  of  certain 
things  and  the  commission  of  certain  offens- 
es against  the  society,  the  policy  should  be 
"void  ab  Initio"  and  should  become  "null  and 
void,"  yet  the  making  of  misstatements  In 
the  application  Is  not  one  of  them.  The 
making  of  false  statements  In  the  applica- 
tion appears  in  a  list  of  offenses  upon  which, 
before  any  effect  Is  produced  upon  the  Insur- 
ance, a  proceeding  must  be  had  by  the 
company  "under  such  rules  as  may  from 
time  to  time  be  formulated  by  the  board  of 
directors."  So  that  there  Is  nothing  In  the 
contract  of  Insurance  providing  that  mis- 
statements In  the  application  shall  auto- 
matically work  a  forfeiture,  but  only  that 
the  Insurance  was  liable  to  forfeiture  there- 
for. Black's  liaw  Dictionary,  p.  713,  gives 
the  second  definition  of  the  word  "liable"  as 
"exposed  or  subject  to  a  given  contingency, 
risk,  or  casualty,  which  is  more  or  less 
probable."  And  the  provision  In  section  81 
of  the  company's  by-laws  for  a  proceeding 
and  action  on  the  part  of  the  company  as 
to  the  offense  of  which  the  one  In  question 
forms  a  part  shows  that  the  word  "liable" 
is  used  In  this  very  sense.  The  New  Stand- 
ard EHctionary  defines  the  word  as  mean- 
ing "exposed,  or  contingently  subject  to." 
And  both  Anderson's  and  IBouvier's  liaw 
Dictionaries  define  "liability"  as  something 
which  must  "be  enforced  by  action." 

In  the  case  of  The  Kate  Heron,  14  Fed. 
Cas.  139,  the  words  "liable  to  forfeiture" 
were  held  not  to  effect  a  present  absolute 
forfeiture,  but  only  gave  a  right  to  have  a 
forfeiture  thereafter  declared.  The  same 
idea  of  liability  Is  expressed  in  Haywood  v. 
Shreve,  44  N.  J.  Law,  94,  loc  clt.  104.  In 
Lobee  v.  Standard  Ins.  Co.,  12  Misc.  Rep. 
499,  33  N.  Y.  Supp.  657,  It  was  held  that, 
where  the  Insurance  contract  provided  that 
misrepresenting  and  mortgaging  the  insur- 
ed property  "shall  cause  a  forfeiture  of  the 
certificate,"  those  acts  did  not  Ipso  facto 
annul  it,  but  merely  authorized  the  com- 
pany to  elect  to  declare  It  void. 

In  Beasley  v.  Linehan  Transfer  Co.,  148 
Mo.  413,  loc.  dt  421,  SO  S.  W.  87,  the  dis- 
cussion as  to  the  word  "liable"  shows  that 
the  court  regards  It  as  meaning  that  the  re- 
sult or  consequence  following  the  act  is  some- 
thing which  may  happen  but  is  not  certain  to 
hapi>en. 

Now,  the  rule  of  law  is  strict  as  to  for- 
feitures. If  the  contract  provides  that  in 
a  certain  contingency  a  forfeiture  may  be 
declared,  then  such  forfeiture  cannot  come 
into  existence  until  It  Is  declared.  Keeton 
V.  National  Union,  178  Mo.  App.  301,  loc.  dt. 
307,  166  S.  W.  1107.  In  Dixie  Fire  Ins.  Co. 
V.  American  Bonding  Co.,  162  N.  C.  384,  78 
S.  K.  430,  a  failure  to  comply  with  some  of 


its  regulations  rendered  the  bond  void,  bnt 
the  failure  complained  of  was  not  among 
them.  It  was  held  that,  as  the  omission 
was  not  expressly  made  a  ground  of  forfei- 
ture, the  same  could  not  be  declared  nor 
relied  upon. 

In  Selby  v.  Mutual  Ufe  Ins.  Co.  (C.  C.)  67 
Fed.  490,  It  is  held  that.  If  the  contract  does 
not  provide  that  the  act  complained  of  shall 
Ipso  facto  avoid  the  Insurance,  such  act  mere- 
ly renders  the  policy  voidable,  and  the  In- 
surer Is  not  entitled  to  defeat  recovery  there- 
on unless  it  has  seasonably  taken  action 
thereon  and  has  taken  such  steps  as  will 
call  the  forfeiture  into  existenca. 

Now,  the  answer  in  this  case  does  not 
show  that  the  company  took  any  steps  neces- 
sary to  enforce  the  forfeiture.  The  amend- 
ment to  the  answer,  sought  at  the  close  of 
the  case,  whether  asked  before  defendant 
had  rested  or  afterwards  (as  to  which  de- 
fendant and  the  trial  court  did  not  agree), 
stated  a  mere  conclusion  as  to  a  forfeiture. 
No  facts  were  pleaded  stating  a  declaration 
of  forfeiture,  or  upon  which  a  forfeiture 
could  be  said  to  have  come  into  existence. 

[2,  S]  As  the  defense  of  forfeiture  was  not 
pleaded,  no  error  can  be  diarged  against  the 
trial  court  for  excluding  the  application 
when  offered  by  defendant;  since  the  only 
purpose  of  having  it  in  evidence  was  to  la}' 
the  foundation  for  that  defense.  It  is  true 
the  application  Is  deemed  to  be  legally  "a 
part  of  the  contract"  when  it  Is  expresslj- 
stated  to  be  such,  but  plaintiff  was  not 
therefore  required  to  Introduce  the  applica- 
tion along  with  the  policy.  The  execution  of 
the  policy  was  admitted,  and  this  established 
plaintiffs'  cause  of  action,  and  It  could  onl; 
be  defeated  thereafter  by  pleading  and  prov- 
ing a  forfeiture. 

[4,  S]  The  admission  of  the  proofs  of  death 
were  not  necessary  to  the  establishment  of 
plalntUTs  cause  of  action;  and  the  only 
reason  defendant  desired  them  Introduced 
was  to  show  the  discrepandes  between  the 
facts  therein  stated  and  the  facts  stated  in 
the  application;  L  e.,  to  prove  that  mis- 
statements were  made  in  the  latter.  But 
this  fact  was  Irrelevant  unless  the  answer 
contained  a  defense.  It  did  not,  so  far  as 
forfeiture  was  concerned.  If  It  be  contended 
that  the  policy,  with  the  application  and  the 
proofs,  showed  on  their  face,  as  matter  ot 
law,  that  the  Injured  had  breached  certain 
warranties  which  rendered  the  policy  voW, 
the  answer  to  such  contention  is  that  no  de- 
fense of  that  kind  was  raised.  And  here, 
It  would  seem.  Is  where  the  question  whether 
defendant  Is  doing  an  old-line  or  fraternal 
InBurauce  business  may  have  some  bearing. 
The  answer  to  this  last  question  Is  deter- 
mined, not  by  what  the  defendant  calls  it- 
self or  its  business,  but  by  the  diaracter  of 
the  contract  Involved  and  the  manner  In 
which  defendant  conducts  its  business.  Hets- 
berg  V.  Modern  Brotherhood,  110  Ma  AK>- 
328,  86  &  W.  986;    McDonald  y.  Bankera' 
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Life  Ass'n,  154  Mo.  618,  S5  S.  W.  999.  Ac- 
cording to  the  evidence  on  this  point  pre- 
served In  the  record,  It  vrould  seem  that  the 
defendant  should  be  considered  as  engaged  in 
old-line  Insurance,  since  the  facts  are  the 
same  as  are  held,  In  Trenton  v.  Humel,  134 
Mo.  App.  595,  loc.  cit  599,  114  S.  W.  1131, 
to  make  the  business  of  this  same  company 
that  of  ordinary  life,  and  not  fraternal,  in- 
sorance.  This  being  true,  the  above-named 
documents,  namely,  the  policy,  the  applica- 
tion, and  the  proofs  of  death,  could  not  de- 
feat plalntifTs'  cause  of  action  on  the  ground 
of  breached  warranties;  since  there  is  nei- 
ther pleading  nor  evidence  to  the  effect  that 
they  were  "material  to  the  risk,"  as  required 
by  section  7024,  B.  S.  Mo.  1909,  to  make  them 
effective. 

[8,  7]  As  to  the  claim  that  the  verdict  is 
greater  than  the  amount  provided  in  the  In- 
surance contract,  It  is  clear  that  this  does 
not  appear  from  the  policy.  It  promised  to 
pay  the  maximum  amount  of  $1,000.  The 
answer  admitted  the  facts  necessary  to  a 
recovery,  and  set  up  no  claim  that  under  any 
by-law  a  reduction  could  be  made  from  the 
amouut  specified  in  the  policy  of  any  pre- 
miums due  for  the  first  ten  years  remaining 
unearned  between  that  time  and  the  prior 
death  of  the  insured.  No  claim  was  made 
that,  U  defendant  was  liable,  the  amount  to 
be  recovered  was  less  than  the  amount  de- 
manded. The  record  clearly  shows  that  aft- 
er both  sides  had  rested,  and  the  instructions 
had  been  passed  on  by  the  Judge,  defend- 
ant asked  leave  to  amend  the  answer,  set- 
ting up  the  above  provision  of  the  by-laws, 
and  also  asked  leave  to  iutroduce  evidence 
showing  the  amount  of  the  unearned  premi- 
ums which  defendant  could  have  collected 
between  the  death  of  decens^ed  and  the  ex- 
piration of  ten  years  from  the  date  of  the 
policy,  had  deceased  lived  that  long,  and 
which,  under  said  by-law,  could  be  deducted 
from  the  amount  promised  to  the  policy. 
The  court  refused  to  permit  the  amendment 
or  to  reopen  the  case.  Section  1848,  R.  S. 
.Mo.  1909,  says  the  court  may  amend  any 
pleading  by  Inserting  other  allegations  mate- 
rial to  the  case,  but  this  doubtless  has  ref- 
erence to  the  case  as  made  by  the  evidence, 
and  certainly  does  not  require  the  court, 
after  a  trial  Is  over  and  closed,  to  permit  a 
litigant  to  bring  in  a  new  claim  or  defense  up- 
on which  It  is  necessary  to  offer  additional 
testimony.  It  is  true  that  amendments  are 
not  entirely  within  the  discretion  of  the  trial 
court.  Joyce  v.  Growney,  154  Mo.  253,  66 
S.  W.  466.  But  they  are  largely  so,  and  that 
discretion  will  not  be  interfered  with  on  ap- 
peal unless  it  is  manifest  that  It  has  been 
abused.  Carr  v.  Moss,  87  Mo.  447.  There  is 
no  showing  of  abuse  in  this  case.  The 
iiearlng  of  evidence  closed  late  in  the  eve- 
ning of  one  day,  and  both  sides  rested,  and 
(he  instructions  were  passed  upon.  Court 
then  adjourned  until  the  next  morning,  when 


the  case  was  to  be  argued  and  submitted  to 
the  jury.  It  was  the  next  morning  when  the 
requests  for  permission  to  amend  and  to  in- 
troduce evidence  in  support  of  the  new  claim 
were  made.  This  was  at  a  time  presumptive- 
ly after  the  witnesses  had  separated  and  had 
gone  their  several  ways,  especially  as  the 
statement  was  made  the  night  before  that 
no  more  evidence  would  be  introduced.  There 
was  nothing  to  show  how  much  the  addition- 
al evidence  would  further  prolong  the  case, 
nor  was  there  any  reason  or  excuse  for  the 
failure  to  set  up  the  additional  claim  at 
the  start  Under  all  these  circumstances,  to 
convict  the  trial  court  of  an  abuse  of  dis- 
cretion would  allow  a  litigant  to  plead  and 
present  a  portion  of  his  case,  and  then,  at 
the  close  thereof,  when  it  is  seen  that  such 
part  is  about  to  fail,  to  further  prolong  the 
case  by  bringing  in  new  and  add:tlonal  mat- 
ter and  submit  evidence  in  behalf  of  it,  al- 
though perhaps  the  witnesses  for  the  op- 
posing litigant  may  have  been  discharged 
under  the  statement  frwn  both  sides  that  the 
evidence  had  closed,  and  no  more  would  be 
introduced.  The  answer  to  the  question 
whether  the  court  abused  its  discretion  under 
such  circumstances  is  obvious. 

The  Judgment  must  be,  and  is,  affirmed. 
AU  concur. 


UNITED  STATES  FIDELITY  ft  GUAR- 
ANTY CO.  V.  RIDGE.    (No.  11612.) 

(Eansas  City  Court  of  Appeals.     Missouri. 

Oct,  4,  1915.     Rehearing  Denied 

Nov.  1,  1915.) 

1.  Insubance  €=974,  79— Employment  of  In- 
surance Agent— Joint  and  Several  Con- 

TBACT— TEBMINATION. 

A  contract  between  an  insurance  company, 
its  general  agent,  and  the  manager  of  its  surety 
and  burglary  departments,  whereby  the  two 
agents  were  obligated  to  perform  services  not 
identical  although  similar  in  kind,  the  genernl 
agent  having  supervisory  control  of  all  depart- 
ments, including  that  of  the  general  manager  of 
the  surety  and  burglary  departments,  with  the 
authority  to  employ  solicitors  in  the  interest  of 
himself  and  the  company,  for  the  salaries  of 
which  he  was  liable  in  part,  and  having  also  the 
power  to  extend  credit,  the. general  manager 
having  no  such  power  and  being  a  mere  salaried 
employfi;  with  no  general  powers  or  authority, 
and  having  no  obligation  to  pay  any  expenses  of 
the  business,  is  several  nnd  not  joint,  and  was 
not  terminated  as  to  the  general  agent  by  the 
retirement  of  the  general  manager  of  the  surety 
and  burglary  departments. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  H  99,  100, 104;  Dec.  Dig.  <Ss374,  79.J 

2.  iNSrURANCE    ®=»74  —  SiMPLOTMENT    OF    IR- 

sdranck  Aqeni^-Joiht  and  Several  Con- 
tract. 

Whether  a  contract  between  an  insurance 
company  and  its  agent  creates  a  joint  or  several 
agency  does  not  depend  upon  the  number  of 
agents  contracted  with  nor  on  the  form  of  the 
agreement,  since  a  contract  cannot  be  construed 
to  be  several  if  the  express  terms  and  purpose 
thereof  show  it  is  joint. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  iS  90,  100;   Dec.  Dig.  «=!>74.] 
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3.  DAKAOBS  «=>40  —  GONTSACT  OF  Bmflot- 

UENT — Expected  Peomts. 

In  an  action  for  damages  for  the  termina- 
tion of  an  insurance  agency,  expected  profits 
may  be  recovered,  where  there  is  actual  data 
upon  which  a  reasonable  estimate  thereof  may 
be  based. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  72-88;   Dec.  Dig.  <S=40.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Frank  O.  Johnson,  Judge. 
"Not  to  be  oflBclally  published." 
Actlcm  by  the  United  States  Fidelity  & 
Guaranty  Company  against  Thomas  S.  Ridge. 
Judgment  for  defendant,  and  plalntUf  ap- 
peals.   A£Brmed. 

Ball  &  Ryland,  of  Kansas  City,  for  appel- 
lant Sebree,  Conrad  &  Wendorfl,  of  Kansas 
City,  for  respondent 

TRIMBLE,  J.  Defendant  under  a  con- 
tract with  plaintiff,  was  its  general  agent 
in  Kansas  City  and  Tlcinlty.  Plaintiff  ter- 
minated the  contract  on  April  23,  1910.  De- 
fendant had  in  his  hands  money  collected  by 
him  during  the  months  of  February,  March, 
and  April,  1910,  as  premiums  on  insurance 
written  through  his  agency,  and,  deeming 
himself  damaged  by  the  termination  of  the 
contract  to  an  amount  in  excess  of  the  sum 
in  his'  hands,  refused  to  pay  it  over.  Plain- 
tiff thereupon  brought  suit  to  recover  it  from 
him.  Defendant  set  up  a  counterclaim,  ask- 
ing $6,000  damages  for  breach  of  his  agency 
contract.  The  Jury  found  for  plaintiff  on 
its  petition  in  the  sum  sued  for,  to  wit,  $4,- 
262.52,  and  for  defendant  on  his  counterclaim 
in  the'  sum  of  $4,580.  The  court  thereupon 
rendered  judgment  in  defendant's  favor  for 
$317.48.    Plaintiff  appealed. 

It  seems  that  on  June  20,  1907,  plalntift 
entered  into  a  written  contract  wherein 
plaintiff  was  denominated  the  party  of  the 
first  part  the  defendant  was  termed  the 
party  of  tiie  second  part,  and  one  George  O. 
Bacon  was  called  the  party  of  the  third 
part  The  subject  of  the  contract  was  the 
transaction  and  management  of  plaintiff's 
business  in  Kansas  City  and  in  various  con- 
tiguous counties  in  Missouri  and  Kansas. 
The  contract  provided  that  it  was  to  termi- 
nate on  the  25th  day  of  March,  1908,  but  was 
to  be  renewed  and  continued  from  year  to 
year,  unless  notice  of  a  contrary  intention 
was  given  in  writing  "by  either  party"  30 
days  before  the  25th  of  March  of  any  year 
for  which  the  contract  had  been  continued. 
The  contract  continued  without  interrui>- 
tion  down  to  the  23d  day  of  April,  1910, 
when  plaintiff  canceled  it  and  revoked  de- 
fendant's authority.  There  is  no  dispute 
over  the  fact  that  defendant  owed  plaintiff 
the  amoxmt  found  due  it  on  the  petition.  The 
sole  controversy  is  over  the  right  of  defend- 
ant to  recover  damages  for  the  alleged 
breach  of  the  contract  by  plaintiff  in  termi- 
nating it  without  giving  notice  30  days  be- 


fore the  25th  of  Marcb,  or,  to  state  it  an- 
other way,  the  contest  is  over  the  right  ot 
plaintiff  to  terminate  the  contract  without 
giving  notice  30  days  before  March  25tlL 
No  eacb.  notice  was  given,  and,  unless  plain- 
tiff bad  the  right  to  terminate  upon  other 
grounds,  defendant  is  entitled  to  recorei 
damages  therefor. 

The  contested  issue  arises  upon  the  coun- 
terclaim set  up  by  defendant  and  the  reply 
thereto  filed  by  plaintiff.  The  counterclaim 
declared  upon  the  written  contract  and  the 
reply  admitted  the  execution  thereof,  and 
tliat  it  had  been  terminated,  but  set  up  cer- 
tain grounds  upon  which  its  right  to  termi- 
nate were  based.  Consequently  the  ques- 
tion as  to  the  right  of  plaintiff  to  terminate 
narrows  down  to  the  specific  things  alleged 
in  the  reply  as  the  grounds  upon  which 
plaintiff  bases  its  right  to  terminate.  That 
pleading  is  the  statement  of  its  defense  just 
as  much  as  a  petition  is  the  statement  of  a 
plaintifTs  cause  of  action.  And,  so  far  as 
the  question  now  before  us  is  concerned,  we 
can  no  more  consider  grounds  outride  of 
those  alleged  in  the  reply  than  we  could  con- 
sider facts  outside  of  a  petition  as  constitut- 
ing a  cause  of  action.  Of  course,  we  could 
consider  any  fact  appearing  in  defendant's 
counterclaim  which  would  operate  as  a  de- 
fense to  plaintiff,  but  in  such  case  It  would 
afford  plaintiff  grounds  for  demurring  to 
said  counterclaim.  There  is  nothing  of  this 
kind  in  the  case,  however,  so  that  plalntUTs 
right  to  terminate  the  contract  might  per- 
haps be  limited  to  the  specific  grounds  It  has 
chosen  to  rest  that  right  upon  In  its  pleaded 
defense  to  the  counterclaim.  Those  grounds 
are:  (1)  That  more  than  30  days  prior  to  the 
25th  of  March,  1910,  Bacon,  the  party  of  the 
third  part  in  said  contract,  gave  plaintUT 
notice  in  writing  that  he  intended  to  termi- 
nate the  contract  and  accept  employment 
with  another  company;  (2)  that  defendaat, 
Kldge,  did  not  comply  with  the  contract,  in 
that  he  failed  to  make  monthly  reports  and 
settlements,  on  or  before  the  30th  of  each 
month,  of  all  moneys  due  plaintiff;  (3)  that 
defendant  Ridge,  negotiated  for  the  sale  of 
the  agency  to  other  parties  prior  to  the  ter- 
mination tliereof  by  plaintiff. 

There  is  no  evidence  that  Bacon  gave  plain- 
tiff 30  days'  notice  prior  to  March  25th  that 
he  intended  to  terminate  the  contract,  or 
that  he  ever  gave  any  such  notice,  so  that, 
upon  a  strict  and  technical  construction  ot 
the  reply,  it  could  be  said  that  plalntitr  bad 
failed  to  establish  the  first  statement  alleged 
as  a  ground  of  defense.  Strictly  speaking, 
the  allegation  that  one  of  the  parties  termi- 
nated the  entire  contract  In  accordance  with 
a  right  or  power  plaintiff  claims  the  contract 
gave  him  is  not  an  allegation  that  the  con- 
tract was  for  the  J<dnt  services  of  defendant 
and  Bacon,  whereby  the  quitting  of  the  serv- 
ice by  Bacon,  ipso  facto  terminated  the  con- 
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tract  as  to  Ridge  also.  Nor  is  there  an  alle- 
gation in  the  reply  to  the  effect  that  such  is 
the  nature  of  the  contract.  However,  Bac<xi 
did,  on  the  12th  of  March,  1910,'  enter  into  a 
contract  with  another  company  to  act  as  its 
agent,  and  about  the  let  of  April,  1910,  he 
did  quit  the  service  of  plaintiff.  And,  per- 
liaps,  if  Bacon  could  terminate  the  entire  con- 
tract, not  only  as  to  Wmnaif,  but  also  as  to 
Ridge,  by  giving  80  days'  notice  prior  to 
March  25th,  then  it  might  be  be  could  termi- 
nate it  by  ceasing  to  work  thereunder  with- 
out giving  notice.  In  the  one  case  his  act 
of  termination  would  be  In  accordance  with 
the  contract,  while  in  t)>e  other  his  act  would 
be  a  violation  thereof.  However,  his  wrong- 
ful termination  of  the  contract  might  not  af- 
fect Ridge's  right  to  continue  working  there- 
under unless  it  could  be  said  that  the  con- 
tract necessarily  or  impliedly  called  for  the 
J«(nt  services  of  the  two  men,  whereby  the 
ceasing  to  work  on  the  part  of  one  terminat- 
ed the  contract  as  to  the  other.  So  that,  final- 
ly, the  question  narrows  down  to  whether  or 
not  the  contract  is  or  is  not  one  calling  for 
the  Joint  services  of  the  two  men.  For  this 
reason  it  may  not  be  out  of  place  to  put  a 
gracious  and  liberal  construction  upon  the 
repHy  as  a  pleading  and  treat  it  as  though  it, 
in  effect,  contained  such  ground  as  a  defense 
to  the  counterclaim. 

[1]  What  then  is  the  nature  of  the  con- 
tract? Was  it  for  the  joint  services  of  Bacon 
and  Ridge?  If  so,  then,  by  the  voluntary  re- 
tirement of  Bacon,  the  contract  with  Ridge 
was  also  at  an  end.  1  Mecbem  on  Agency 
(2d  Ed.)  i  198. 

In  the  first  place,  it  may  be  observed  that 
the  contract  nowhere  expressly  says  the  serv- 
ices are  to  be  Joint  Nor  were  the  two  agents 
reqotred  to  perform  the  same  services.  Ba- 
con was  to  be  the  general  manager  of  the 
surety  and  burglary  departments,  but  he  was 
to  actively  engage  in  the  solicitation  of  busi- 
ness. Ridge  had  supervisory  control  of  all 
departments.  Bacon's  duties  were  specified 
and  restricted  and  bis  anttuvlty  limited, 
while  Ridge's  duties  were  those  of  a  general 
agent.  Bacon  was  on  a  fixed  salary  of  $2,- 
000  per  year,  of  which  plaintiff  was  to  pay 
$1,200  and  defendant  $800.  Ridge  was  to  re- 
ceive as  his  compensation  26  per  cent  com- 
mission oa  all  business  written  by  the  agen- 
cy, including  that  in  Bacon's  department 
Ridge  had  authority  to  employ  an  active 
solicitor  to  be  kept  in  the  field,  in  the  Inter- 
est of  himself  and  plaintiff,  and  he  was  ob- 
ligated to  pay  one  half  of  this  solicitor's  sal- 
ary and  plaintiff  the  other  half.  Ridge  was  to 
furnish  office  accommodations  for  the  agency 
and  telephone  service  and  pay  one  lialf  of 
the  cost  of  aU  telegrams  to  the  home  office 
of  the  company,  and  it  was  to  pay  the  other 
half.  Ridge  had  authority  to  extend  credit; 
Baccm  had  no  such  authority,  unless  per- 
mission in  each  instance  was  first  obtained 
from  Ridge,  and  if  he  extended  credit  without 
snch  authority,  he  alone  was  to  t>e  held  re- 


sponsible. Plaintiff  agreed  to  pay  $100  on  the 
salary  of  Bacon's  stenographer.  Ridge  was 
not  obligated  to  pay  anything  thereon.  RiCge 
kept  the  books,  maintained  all  the  corre- 
spondence, and  was  obligated  to  bear  the  ex- 
penses provided  and  called  for  In  the  con- 
tract Bacon  was  a  mere  salaried  employ^, 
having  specific  and  limited  duties,  with  no 
general  powers  or  authority,  and  having  no 
obligation  whatever  to  pay  any  of  the  ex- 
penses of  the  business,  and  carrying  no  Joint 
obligations  whatever  with  defendant  It  is 
true  he  owed  duties  to  the  plaintiff  similar  to 
those  Ridge  owed,  such  as  to  be  zealous,  at- 
tentive, watchful,  careful  in  the  business, 
and  to  be  in  every  way  helpful  when  called 
upon  by  plaintiff.  But  these  did  not  pertain 
to  Joint  services.  There  were  obligations 
resting  on  Bacon  to  the  company  and  other 
obligations  resting  on  Ridge  to  the  company, 
but  these  obligations,  although  a  few  of  them 
were  similar  in  kind,  were  several  and  not 
Joint 

[2]  Whether  a  contract  creates  a  Joint  or 
several  agency  does  not  necessarily  depend 
upon  the  number  of  agents  contracted  with, 
nor  upon  the  mere  form  of  the  agreement. 
Of  course,  a  contract  cannot  be  construed  to 
be  several  if  the  express  terms  and  purpose 
thereof  show  it  is  Joint  But  although  more 
than  one  agent  is  appointed  in  a  contract, 
this  does  not  necessarily  mean  that  their 
authority  is  Joint.  1  Mecbem  on  Agency 
(2d  Ed.)  p.  148,  note;  United  States  Fidelity, 
etc,  Co.  V.  ffittenheimer,  TO  Neb.  144,  97  N. 
W.  227,  113  Am.  St  Rep.  788,  loc.  clt  787. 
As  said  in  Atlanta,  etc.,  R.  Co.  v.  Thomas, 
00  Fla.  412,  loc.  cit  422,  68  South.  610,  518: 

"Even  though  a  contract  be  in  form  Joint  in 
its  obligatioDB,  if  the  real  rights  and  interests 
of  the  obligees  among  themselves  be  several  and 
not  joint,  actions  mav  be  maintained  severally 
by  the  obligees  as  their  rights  and  interests  ap- 
pear, when  the  express  terms  and  purpose  of 
the  contract  are  not  in  substance  thereby  violat- 
ed or  disregarded.  In  ascertaining  the  inten- 
tion of  the  parties  and  in  determining  whether 
the  rights  and  interests  of  covenantees  are  in 
reality  joint  or  several,  the  subject-matter  of 
the  contract,  the  language  used,  the  purijose 
designed,  the  consideration  furnished,  and  tht 
circumstances  that  induced  the  making  of  the 
contract  may  be  considered." 

In  Davis  v.  Hendrix,  59  Ma  App.  444,  loc 
dt.  448,  it  is  said: 

"In  construing  contracts,  isolated  phrases  oi 
sentences  should  not  be  allowed  to  govern  or 
subvert  the  evident  Intention  of  the  parties  as 
shown  by  the  contract  as  a  whole.  If  the  whole 
contract  discloses  that  as  to  any  part  of  it  there 
is  imposed  upon  the  obligors  distinct  and  several 
duties,  'words  of  plurauty,  such  as,  Wc  bind 
ourselves,  will  not  make  the  contract  joint.'  1 
Addison.  Cent,  86.  'In  the  construction  of  con- 
tracts, the  court  will  look  at  ail  the  circumstanc* 
es  of  the  case,  the  nature  of  the  property,  the 
occupation  and  relation  of  the  parties,  the  usag- 
es of  the  place  and  of  the  business  to  which  the 
contract  relates,  and  ascertain,  by  reasonable 
inference,  what  the  parties  must  liave  under- 
stood and  mutually  expected  at  the  time  of  the 
making  of  the  contract,  and  then  adopt  that  con- 
struction which  will  best  and  most  nearly  car- 
ry the  contract  into  etEect  as  they  hit^ded  ai^ 
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understood  it' "    See,  also,  Riffe  t.  Proctor,  99 
Mo.  App.  601,  loc.  cit  6]2,  74  S.  W.  409. 

In  Cross  v.  WUUams,  72  Mo.  577,  loc.  cit 
581,  It  Is  said: 

"That  where  the  interest  in  the  subject-mat- 
ter secured  by  a  covenant  is  several,  although 
the  terms  will  natural);  bear  a  joint  interpreta- 
tion, jet  if  they  do  not  exclude  the  inference  of 
being  intended  to  be  several,  they  shall  be  so 
taken;  they  shall  have  a  several  constructioo 
put  upon  them.  •  •  •  Especially  the  entire- 
ness  of  the  consideration  is  of  great  importance 
in  determining  whether  the  promise  be  joint  or 
several;  for  if  it  moves  from  many  persons 
jointly,  the  promise  of  repayment  is  joint,  but 
if  from  many  persons,  but  from  each  severally, 
then  it  is  several." 

See,  also.  Bowman  r.  Branson,  111  Mo. 
343,  19  S.  W.  634. 

In  Sharp  v.  ConkUng,  16  Vt  355,  loa  cit. 
359,  it  is  said: 

"Where  the  interest  in  the  subject-matter  se- 
cured by  covenant  is  several,  although  the  terms 
of  the  covenant  will  more  naturally  bear  a  joint 
interpretation,  yet  if  they  do  not  exclude  the 
inference  of  being  intended  to  be  several,  they 
'shall  be  so  taken' ;  they  shall  have  a  several 
construction  put  upon  them.  This  is  just  and 
sensible,  and  a  nue  by  which  this  court  are 
willing  to  abide." 

See,  also,  Shlpman  t.  Straitsville,  etc.,  Co., 
158  U.  S.  356,  15  Sup.  Ct  886,  39  L.  Ed. 
1016;  WUls  v.  Cutler,  61  N.  H.  405;  Albers 
Com.  Co.  V.  Spencer,  236  Mo.  608,  loc  dt 
642,  139  S.  W.  321,-Ann.  Cas.  1912D,  705. 

It  would  seem,  therefore,  that  although 
the  contract  In  question  is  tripartite  In  form, 
yet  when  Its  provisions  are  all  considered  it 
created  two  agents,  but  they  were  not  Joint 
agents,  rendering  Joint  services,  but  their 
duties,  Interests,  responsibilities,  and  obliga- 
tions were  separate  and  distincL  There  is 
only  one  place  in  the  contract  where  Ridge 
is  required  to  suffer  for  the  acts  of  Bacon, 
and  that  Is  when  Bacon  extends  credit  by  au- 
thority of  Ridge.  In  other  words,  in  the  one 
Instance  where  Ridge's  rights  are  affected  by 
Bacon's  act,  it  is  expressly  stipulated  that 
such  act  must  be  one  that  Ridge  sanctioned 
and  approved.  It  would  seem  that  his  ex- 
press stipulation  would  exclude  by  implica- 
tion the  idea  that  Ridge's  rights  could  be  de- 
stroyed by  a  wrongful  act  of  Bacon  not  par- 
ticipated in  nor  consented  to  by  Ridge.  This 
construction  of  the  contract  is  supported 
when  the  construction  placed  upon  it  by  the 
parties  themselves  is  examined.  When  Ba- 
con made  his  contract  with  the  other  com- 
pany. Ridge  on  March  12,  1910,  wrote  plain- 
tiff, telling  the  company  of  it  and  expressing 
his  vexation  thereat,  but  saying  he  could  not 
see  Bacon's  services  would  be  worth  "any 
such  money  to  us"  as  the  salary  the  other 
company  was  going  to  pay  him.  Ridge  also 
stated  in  this  letter  that  he  had  made  ar- 
rangements with  another  man  to  take  his 
place  on  a  salary  of  $1,000  per  year  if  It  met 
with  the  company's  approval.  He  also  said 
in  this  letter  he  had  tn  view  the  engagement 
of  another  man,  and  that  if  he  could  get  two 
men  for  the  same  money  they  bad  thereto- 
fore been  paying  one,  they  would  do  more 


business  than  with  only  oii&  He  dosed  by 
asking  the  company  its  approval  of  what 
he  proposed  to  do,  as  he  did  not  want  to  ob- 
ligate himself  to  these  new  men  without  the 
company's  approval.  To  .this  the  company 
answerea,  giving  its  entire  approval  Noth- 
ing whatever  was  said  about  the  agency  be- 
ing Joint,  or  that  the  withdrawal  of  Bacon 
terminated  the  contract  as  to  Ridge,  but,  on 
the  contrary,  the  contract  was  treated  jnst 
as  defendant  insists  it  should  be  considered, 
a  contract  with  him  for  a  general  agency, 
with  an  agreement  therein  for  the  employ- 
ment of  a  salaried  employe  under  him,  the 
expense  of  which  was.  to  be  borne  uy  plaio- 
tlfl  and  defendant. 

The  evidence  of  what  took  place  thereaft- 
er bears  out  this  view  of  the  contract 
Ridge  thereupon  employed  the  new  man  pur- 
suant to  the  approval  of  the  company,  and 
the  bucdness  continued  as  usual  until  aa 
agent  of  the  company  appeared  in  Kansas 
City  and  attempted  to  terminate  the  agency 
on  the  ground  that  Ridge  was  trying  to  sell 
the  agency,  and  was  intending  to  give  up  the 
agency  and  go  to  Europe.  Ridge  was  much 
surprised,  and  assured  him  there  was  noth- 
ing to  it,  to  which  the  agent  replied  be 
thought  defendant  was  right  about  that,  but 
to  telegraph  the  president  of  the  company 
and  explain  it  to  him.  Ridge  did  so  on  April 
5,  1910,  and  received  a  telegram  from  the 
president,  insisting  that  Ridge  had  tried  to 
sell  the  agency,  and  that  if  he  contemplated 
going  to  Europe  and  be  away  from  the  office 
during  the  summer,  "you  should  relieve  us  of 
any  embarrassment  and  resign  the  agency." 
Two  days  later  the  special  agent  returned 
to  Ridge's  office  and  renewed  his  demand 
that  Ridge  surrender  the  agency,  and  told 
Ridge  that  the  company  was  going  to  estab- 
lish a  department  in  Kansas  City ;  that  is,  a 
branch  of  the  company  co-ordinate  with  the 
home  office.  Ridge  refused  to  surrender  th« 
agency  or  terminate  it  unless  he  was  com- 
pensated in  some  way  for  the  loss  he  woald 
sustain,  and  evidently  so  informed  the  presi- 
dent of  the  company,  for  on  April  8th  the  lat- 
ter, relying  to  a  telegram  of  Ridge's  dated 
the  6th,  told  him  the  company  could  not 
consider  paying  him  anything,  as  the  con- 
tract "was  terminated  March  25th  by  the  re- 
tirement of  George  O.  Bacon."  This,  not- 
withstanding the  fact  that  the  president  had, 
on  April  5th,  requested  him  to  resign  the 
agency.  Again  on  April  16,  1910,  plaintiff 
wrote  defendant: 

"We  propose  to  open  our  own  office  in  KinsM 
City  through  which  we  intend  to  handle  our  ova 
business." 

And  on  April  23,  1910,  plaintiff  formaUy 
canceled  the  agency.  There  is  no  dispute 
over  the  foregoing  facta  We  are  therefore 
of  the  opinion  that  the  contract  was  several 
and  not  joint,  and  that  the  retirement  of 
Bacon  did  not  terminate  Ridge's  contract 
Hence  this  fact  cannot  be  relied  upon  as  a 
defense  to  Its  cancellation,  vrea  if  such 
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grotmd  can  be  considered  as  pleaded  In  the 
reply.  As  held  In  Meyer  v.  Christopher,  176 
Mo.  580.  75  S.  W.  750: 

"If  there  is  any  room  for  doubt  as  to  the 
meaning  of  a  contract,  the  constroction  the 
parties  themselTes  put  upon  it  will  remove  the 
doubt." 

The  remaining  defenses,  namely,  that  Ridge 
failed  to  make  reports  by  the  30tb  of  each. 
month,  and  that  he  tried  to  sell  the  agency, 
likewise  failed  of  establishment  The  re- 
quirement of  monthly  reports  was  waived  by 
the  method  of  doing  the  business,  and  there 
was  no  evidence  of  an  attempt  to  peddle  or 
hawk  the  agency  about  to  others. 

[}]  If  plaintiff  wrongfully  terminated  the 
defendant's  agency,  then  the  latter  could  re- 
cover damages  on  his  counterclaim.  The 
damages  claimed  were  not  too  remote,  since 
there  were  actual  data  upon  which  a  rea- 
sonable estimate  could  be  based.  When  this 
is  the  case  expected  profits  may  be  recover- 
ed. Morrow  v.  Missouri  Pacific  B.  Co.,  140 
Mo.  App.  200,  loc  dt  218-217,  123  8.  W. 
1034;  Thayer-Moore  Brokerage  Go.  v.  Camp- 
bell, 164  Mo.  App.  8,  loc.  cit  20,  147  S.  W. 
545;  Hicks  v.  National  Surety  Co.,  169  Mo. 
App.  479,  loa  dt.  491,  155  S.  W.  71;  Muel- 
ler, Adm'z,  y.  Bethesda  Mineral  Spring  Co., 
88  Mich.  390,  50  N.  W.  319. 

Other  matters  of  complaint  are  urged, 
but  they  are  not  deemed  of  sufficient  moment 
to  require  separate  eluddaticHi.  The  forego- 
ing disposes  of  the  real  meat  of  this  contro- 
versy. 

Finding  no  substantial  error  in  the  case, 
tbe  Judgment  is  affirmed.    All  concur. 


CLAKK  T.  DUNHAM  et  al.     (No.  11684.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  14,  1916.    Bchearing  Denied 

Oct  4,  1916.) 

1.  Cabbiebs   «=>321— Pebsonal  Injury— In- 

8TBUCTI0N9— KWOWLEnQB     OF     PaSSENGEB'S 
MOVXIUNTS. 

In  an  action  for  personal  injury  from  de- 
fendants' alleged  negligence  in  starting  their 
car  without  giving  plaintiff  sufficient  time  to 
alight  where  the  evidence  of  both  parties  shows 
that  the  conductor  knew  plaintiff  was  alighting, 
the  only  inue  was  whether  the  car  started  while 
plaintiff  was  alighting ;  and  an  instruction  not 
requiring  the  jury  to  find  that  the  conductor 
knew  that  plaintiff  had  not  safely  alighted  when 
he  started  the  car  was  nol  objectionable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1247,  1326-1336,  1343 ;  Dec.  Dig. 
<e=321.] 

2.  Cabbibbs   4=>321— Personal   Injubt— In- 
BTBUCTIONS— Negligence. 

Where  the  facts  hypostatized  in  an  instruc- 
tion, if  true,  constituted  negligence  in  law,  it 
was  not  necessary  for  plaintiff's  recovery  to  re- 
quire the  jury  to  find  that  the  conductor's  act  in 
saddenly  starting  the  car,  while  he  was  alight- 
ing, wiUi  full  knowledge  thereof,  was  negligence. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1247,  1826-1836,  1843;  Dec.  Dig. 
«=>321.] 


S.  Damaobs    «=324— Pkbsoitai,   Injttbt— B^t- 

TU^  SUFFKBINO. 

In  a  passenger's  action  for  injury,  where 
the  evidence  tended  to  show  that  bis  ankle  was 
weak,  and  might  reasonably  be  expected  to 
cause  him  some  future  pain  and  inconvenience, 
the  jury  might  consider  such  future  pain  of 
body  and  mind,  if  any,  as  in  all  reasonable  prob- 
ability he  would  suffer  as  a  direct  result  of  his 
injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  f|  66-67 ;  Dec.  Dig.  «=»24.] 

4.  Dauaoes  ®=3l59  —  Pbbsonai,  Injtjbt  — 
Pleadinob  and  Issues— "Emplotmenj." 
Under  a  petition  in  an  action  for  damages, 
alleging  that  plaintiff  had  been  and  would  be 
compelled  to  lose  valuable  time  and  money  by 
reason  of  being  unable  to  perform  the  duties 
incident  to  his  employment,  referring  to  the 
practice  of  dentistry,  without  specifying  wheth- 
er he  was  practicing  independently  or  as  a  paid 
assistant,  ne  was  entitled  to  show  the  different 
sources  and  receipts  from  the  practice  of  den- 
tistry, which  was  his  "employment" ;  that  term 
not  necessarily  importing  an  engagement  for 
rendering  services  for  another,  but  referring  ei- 
ther to  such  service  or  to  a  profession  practiced 
independently. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §f  429-438,  440^44,  447,  449-453 ; 
Dec  Dig.  <8=»159. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Employment] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   A.  C.  Southern,  Judge. 

"Not  to  be  officially  published," 

Action  by  James  P.  Clark  against  Robert 
J.  Dunham  and  another,  receivers  of  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

John  H.  Lucas  and  Bruce  Bamett,  both  of 
Kansas  City,  for  appellants.  Calvin  &  Bea, 
of  EEansas  City,  for  respondent 

JOHNSON,  J.  This  is  an  action  against 
the  receivers  of  the  Metropolitan  Street  Ball- 
way  Company  to  recover  damages  for  person- 
al Injuries  plalntifl  alleges  were  caused  by 
negligence  of  defendants  In  tbe  operation 
of  an  electric  street  car  on  which  he  was  a 
passenger.  The  petition  alleges  that  the  car 
was  stopped  to  receive  and  discharge  pas- 
sengers, and  plaintiff  "was  In  the  act  of  de- 
scending the  steps  of  said  car  to  the  pave- 
ment" vehen  the  car  was  suddenly  started 
forward,  "before  he  had  had  sufficient  time 
and  opportunity  to  alight'  from  said  car, 
and  before  he  had  fully  done  so,"  and  he  was 
thrown  to  the  pavement  and  Injured.  The 
answer  is  a  general  denial.  A  trial  to  a  jury 
resulted  In  a  verdict  and  judgment  for  plain- 
tiff for  $800,  and  defendants  appealed. 

The  injury  occurred  at  7  o'clock  p.  m.  Feb- 
uary  5,  1913,  at  the  comer  of  Eighth  and 
Charlotte  streets,  in  Kansas  City.  Plaintiff 
was  a  passenger  on  an  east-bound  car  which 
stopped  at  the  regular  stopping  place  at  the 
comer  to  receive  and  discharge  passengers. 
Another  i>assenger  alighted  before  plaintiff, 
who  was  stepping  down  from  the  platform 
of  the  rear  vestibule,  when  the  car  started 
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forward  with  a  Jerk  and  threw  him  to  the 
pavement     Plaintiff  testified: 

"Q.  Was  the  car  then  standing  still?  A.  The 
car  was  standing  still,  because  a  party  got  off 
prior  to  me.  Q.  You  followed  close  behind  that 
party?  A.  I  was  right  behind  that  party.  Q. 
What  occurred  after  that?  A.  The  car  moved 
suddenly,  as  I  put  this  foot  down  on  the  step 
after  the  other  party  had  alighted  from  the  car. 
and  it  threw  me  right  off.  This  foot  was  still 
on  the  top  platform,  and  this  foot  was  on  the 
step,  something  similar  to  that  (showing).  Then 
the  car  started  with  a  jerk  forward,  and  I  lost 
my  balance.  Q.  I  understand  you  were  stand- 
ing with  one  foot  on  one  step  and  the  other  on 
another?  A.  Xes;  getting  off,  naturally.  Q. 
And  you  were  facing  which  way?  A.  I  was  fac- 
ing east" 

There  Is  other  testimony  introduced  by 
plaintiff  which  tends  to  show  that  the  con- 
ductor gave  the  signal  to  start  the  car  while 
plaintiff  was  stepping  from  the  vestibule, 
and  before  he  had  been  given  a  reasonable 
opportunity  to  alight  in  safety.  His  right 
ankle  was  fractured,  his  face  cut  and  scratcdi- 
ed,  and  he  received  some  other  minor  injuries. 
He  was  confined  to  his  bed  ten  weeks,  and 
during  that  Ume  was  under  the  care  of  bis 
physician.  At  the  time  of  the  trial  be  bad 
fully  recovered  with  the  exception  of  having 
a  week  ankle.  He  was  a  practicing  dentist 
employed  at  a  salary  of  $35  per  week,  with 
the  privilege  of  practicing  on  his  own  account, 
and  his  total  earnings  amounted  to  $50  per 
week.  In  substance,  he  states  that  during 
the  ten  weeks  he  was  bedfast  he  was  depriv- 
ed of  this  income. 

The  conductor,  introduced  as  a  witness  by 
defendants,  testified  that  plaintiff  was  under 
the  influence  of  liquor,  and  when  he  boarded 
the  car  told  the  witness  that  he  desired  to 
alight  at  Eighth  and  Charlotte  streets.  When 
that  place  was  reached  the  car  came  to  a 
tall  stop,  and  the  witness  called  ''This  is 
Charlotte."  PlaintMT  r^Ued,  "All  right," 
arose  from  his  seat  and  proceeded  to  the 
rear  exit    The  witness  states : 

"I  opened  the  door,  and  I  saw  he  wasn't  mak- 
ing very  good  at  getting  off.  It  was  so  slick  I 
was  afraid  he  would  fall,  and  I  stepped  back 
and  looked  out  and  saw  him  off  in  safety.  I 
was  afraid  he  would  get  behind  the  back  end  of 
the  car  and  across  on  the  other  track  and  a  car 
would  run  over  him.  He  started  towards  the 
sidewalk  like  this  was  the  car;  stopped  here. 
He  went  this  way  (indicating) — angling— to- 
wards the  sidewalk.  After  he  was  at  least  eight 
or  ten  feet  from  the  car,  walking  towards  the 
sidewalk,  I  gave  the  motorman  the  bell  to  go 
ahead  and  closed  the  door,  and  we  went  on." 

Counsel  for  defendants  do  not  contend 
that  the  evidence  of  plaintiff  was  Insuffi- 
cient to  support  the  pleaded  cause  of  action, 
but  complain  of  the  instructions  given  at  the 
request  of  plaintiff.  The  principal  objections 
relate  to  the  first  instruction,  which  is  as 
follows: 

"The  court  instructs  the  Jury  that  if  you 
should  find  and  believe  from  the  evidence  that 
on  February  5,  1913,  at  about  the  hour  of  7 
p.  m.,  plaintiff  was  a  passenger  upon  an  Inde- 
pendence avenue  car,  controlled  and  operated 
by  the  defendants  herein,  running  eastward 
over  and  upon  Eighth  street,  in  Kansas  City, 
Mo.,   and   that   before  said   car   had   reached 


Charlotte  street,  a  signal  was  given  by  the  plain- 
tiff, or  some  other  passenger  thereon,  to  stop' 
said  car  at  Charlotte  street  for  the  purposa 
of  allowing  passengers  to  alight  therefrom,  and 
that  said  car  was  thereafter  stopped  at  ot 
near  the  intersection  of  said  Ciiarlotte  stteet 
with  Eighth  street  and  at  the  usual  and  cus- 
tomary place  where  said  east-boimd  cars  wen 
accustomed  to  stop  for  the  purpose  of  discharg- 
ing or  receiving  passengers,  and  if  you  shodd 
further  find  and  believe  from  the  evidence  that 
plaintiff,  at  said  time  and  place,  attempted  Uy 
alight  therefrom  by  the  way  of  the  rear  vestibule 
thereof,  and  that,  while  he  was  attempting  so 
to  do  (if  yon  find  he  was  so  attempting),  and 
while  said  car  was  standing  (if  yon  &id  that  the 
same  was  standing  at  said  time),  employes  of 
the  defendants  in  charge  of  and  operating  said 
car,  at  said  time  and  place,  carelessly  and  neg- 
ligently, and  without  warning  to  plaintiff,  caus- 
ed or  permitted  said  car  to  be  started  suddenly 
forward,  and  before  the  plaintiff  had  alighted 
therefrom,  or  had  reasonable  time  so  to  do,  and, 
that,  by  reason  of  said  car  being  so  started  (if 
you  find  it  was) ,  the  plaintiff  was  thrown  there- 
from to  and  upon  the  street  and  injured,  and 
if  you  should  further  find  and  believe  from  the 
evidence  that  the  agents,  servants,  and  emplo^^ 
of  the  defendants  in  charge  of  and  operating 
said  car,  by  the  exercise  of  the  highest  degree 
of  care  which  would  have  been  used  by  careful 
and  skillful  street  railroad  employes,  under  like 
circumstances,  could  have  prevented  such  move- 
ment of  said  car  at  said  time,  and  thereby  have 
averted  the  injury  to  the  plaintiff,  and  failed 
so  to  do,  and  if  you  further  find  and  believe 
from  the  evidence  that  ijlaintiff,  while  in  his 
attempt  to  alight  from  said  car,  was  exercising 
ordinary  care  for  his  own  safety  in  deing  so, 
under  the  circumstances  as  shown  you  in  the 
evidence,  then  the  plaintiff  is  entitled  to  recover 
in  this  action,  and  you  will  assess  his  damages 
in  accordance  with  another  instruction  given 
you  herein." 

[1]  The  flist  objectton  to  thlB  InstructioD 
la: 

"That  it  did  not  require  the  Jury  to  find  from 
the  evidence  that  defendants'  servant  [the  mo- 
torman] Imew  or  by  care  could  have  known  that 
plaintiff  had  not  safely  alighted  or  was  in  the 
act  of  alighting  from  the  car  at  the  time  the 
car  was  started  forward." 

The  witnesses  for  both  parties  agree  that 
the  conductor  was  looking  at  plaintiff  while 
he  was  proceeding  to  alight  and  the  con- 
ductor asserts  that  be  took  special  pains  on 
account  of  plaintiff's  intoxication  to  see  that 
be  reached  the  pavement  in  safety.  Plaintiff 
denies  that  he  was  intoxicated,  and  states 
facts  which  show  that  he  was  alighting  with 
reasonable  care  and  expedition  when  the  con- 
ductor, with  actual  knowledge  of  the  situa- 
tion, negligently  gave  a  premature  signal  to 
start  In  such  state  of  evidence  there  was 
no  issue  to  submit  to  the  Jury  relating  to  the 
conductor's  knowledge  of  the  passenger'a 
movements  and  disclosed  puriioses,  and  the 
only  issue  of  fact  was  whether  or  not  the  car 
started  while  plaintiff  was  in  the  act  of 
alighting.  Alten  v.  Hallway,  133  Mo.  App. 
425,  113  S.  W.  691 ;  Oreen  v.  BaUway,  122 
Mo.  App.  647,  99  S.  W.  28;  Nelson  v.  Ball- 
way,  113  Mo.  App.  702,  88  S.  W.  1119;  Hur- 
ley V.  Railway,  120  Mo.  App.  262,  96  S.  W. 
714.  The  function  of  the  Jury  is  to  deter- 
mine pertinent  Issues  of  fact,  and  where  a 
constitutive  fact  is  conceded,  it  is  not  in  is- 
sue, and  needs  not  be  mentioned  in  the  in^ 
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Btmctlons.  This  point  most  be  ruled  against 
defendants. 

[2]  Next  It  Is  argued  that  It  was  error  to 
employ  tbe  term  "carelessly  and  negligently" 
without  defining  Its  meaning.  In  Magrane  t. 
Railway,  183  Mo.  loc.  dt  132,  81  S.  W. 
1161,  the  Supreme  Ciourt  say  of  a  similar  ob- 
jection: 

"Wherej  as  in  this  case,  there  is  no  instruc- 
tion definmg  'negligence,'  the  question  submitted 
to  the  jury  should  be,  not  whether  the  act  was 
done  negligently,  but  whether  in  doing  it  the  de- 
fendant observed  the  degree  of  care  required, 
and  that  degree  should  be  stated  in  the  instruc- 
tion. If,  however,  the  term  'negligence'  is  defin- 
ed in  any  of  the  instructions,  the  question  of 
whether  the  defendant  did  the  act  complained  ol 
negligently  may  be  put  in  that  form  to  the  jury. 
But  for  the  same  reason  above  given  in  regard 
to  the  other  instructions  the  errors  in  them  do 
not  affect  the  merits  of  the  case." 

It  Is  mough  to  say  of  the  omission  to  de- 
fine the  words  that  the  facts  hypostatlzed  In 
the  Instmctlon,  If  true,  constituted  negli- 
gence In  law,  and  for  plaintiff  to  be  entitled 
to  recover  It  was  not  necessary  to  require  the 
Jury  to  find  that  the  act  of  suddenly  start- 
ing the  car  while  he  was  alighting  therefrom, 
with  full  knowledge  of  the  conductor,  was 
negligence.  The  instruction  properly  submit- 
ted the  issues  of  fact  presented  by  the  plead- 
ings and  evldmce. 

[SJ  The  objections  to  plalntlfTs  Instruction 
on  the  measure  of  damages  are  not  well 
grounded.  It  was  not  error  to  anthorlze 
the  Jury  to  take  into  account  "such  pain  of 
body  and  mind.  If  any,  as  In  all  reasonable 
probability  he  will  suffer  in  the  future  and  as 
a  direct  result  of  hia  said  Injuries,  if  any," 
In  view  of  evidence  which  tended  to  show 
that  his  ankle  was  weak  and  might  reason- 
ably be  expected  to  cause  him  some  future 
pain  and  Inconvenience. 

[4]  The  evidence  of  loss  of  earnings  was 
not  as  explicit  as  it  might  have  been,  but  we 
think  plaintiff  Is  to  be  understood  as  saying 
that  he  had  lost  bis  earnings  during  the  pe- 
riod be  was  confined  to  his  bed.  An  objec- 
tion was  offered  to  the  testimony  of  plain- 
tiff that  he  was  receiving  a  salary  of  $35 
per  week.  The  ground  of  the  objection, 
which  was  overruled,  was  that  such  employ- 
ment was  not  alleged  In  the  petition.  The 
Iiertlnent  allegation  Is  that: 

"Plaintiff  has  been  and  will  be  compelled  to 
lose  much  valuable  time  and  money  by  reason 
of  his  being  unable  to  perform  the  duties  neces- 
sary and  incident  to  lus  profession  and  employ- 
ment." 

The  term  "employment"  does  not  necessa- 
rily Import  an  engagement  or  rendering  serv- 
ice for  another,"  but  may  refer  either  to  such 
service,  or  to  a  vocation,  business,  or  profes- 
sion followed  or  practiced  Independently. 
State  ▼.  Canton,  43  Mo.  48.  As  used  In  the 
petition.  It  referred  to  the  practice  of  the  pro- 
fession of  dentistry,  which  was  plaintiff's  vo- 
cation, and,  since  the  petition  did  not  spec- 
ify either  that  he  was  practicing  independ- 


ently or  as  the  paid  assistant  of  another 
dentist,  we  think  plaintiff  was  entitled  to 
show  the  different  sources  and  receipts  from 
the  practice  of  his  profession  which  was  his 
"employment"  The  objection  was  properly 
overruled. 

The  Judgment  Is  affirmed.    All  concur. 


DANCIGEB  et  al.  v.  AMERICAN  EXPRESS 
CO.    (No.  11674.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Oct  4,  1916.    Rehearing  Denied 

Nov.  1,  1915.) 

1.  Cabbiebs  «=>90— Express  Cohfant— "O. 
O.  D." 

A  shipment  of  liquor  by  an  express  com- 
pany "C.  O.  D."  means  that  the  purchase  price 
of  hquor  shall  be  collected  by  the  company  from 
the  consignee  upon  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  331-^7 ;   Dec.  Dig.  <S=»90. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  C.  O.  D.] 

2.  Cabbiebs  ®=>90— EiXfbess  Coicpant— De- 
uvebt  c.  o.  d. 

An  express  company  is  not  required  by  its 
common  law  duty  to  receive,  transport,  and  de- 
liver packages  C.  O.  D.,  as  the  duty  of  making 
such  delivery  arises  solely  by  private  contract 
[E3d.  Note.— For  other  cases,  see  Carriers, 
(Tent  Dig.  {{  331-837;    De&  Dig.  «=>90.] 

3.  Gabbixbs  «=90— Bxpitess  Compant— De- 
uvEBT  C.  O.  D.— Excuse— PoLiOB  Regula- 
tion. 

An  express  company  which  by  temporary 
order  of  the  United  States  Circuit  Court  had 
been  compelled  by  plaintiffs  to  accept  their 
shipments  of  liquor  C.  O.  D.,  which  delivery 
was  subsequently  declared  unlawful  without  li- 
cense taxes,  hability  to  penalties,  eta,  by  a  vahd 
statutory  regulation,  was  thereby  excused  from 
refusing  to  deUver  on  C.  O.  D.  terms,  as  in 
such  case  the  executory  feature  of  its  contract 
was  annulled. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  831-837;  Dec.  Dig.  «ft=>90.] 

4.  Irjunoiior  >  «=»164— Tempobaby  Obdeb— 
Vacation. 

The  United  States  Circuit  Court  entering 
a  temporary  order  requiring  an  express  com- 

Soay  to  make  C.  0.  D.  deliveries  of  intoxicating 
quor  to  consignees,  in  force  only  "until  the 
further  order  of  the  court"  had  inherent  power 
at  any  time  to  vacate  or  set  aside  the  order. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
CJent  Dig.  a  349,  360;  Dec.  Dig.  <3=>164.] 

6.  CABBiEBa  «=>45— Express  Compant— C.  O. 

D.  Deuveby  of  Liquobs — Injunction. 
A  shipper  of  intoxicating  liquors  was  not 
entided  to  an  order  of  the  United  States  Cir- 
cuit Court  requiring  a  C.  O.  D.  deUvery  or  to 
any  rights  thereunder,  since  It  was  a  compel- 
ling of  the  express  company  to  contract  against 
its  will  in  regard  to  matters  having  nothing  to 
do  with  its  duty  as  a  common  earner. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  120,  123-128 ;   Dec.  Dig.  «=>45.] 

6.  Cabbiebs  «=»90— Bxpbess  Company- Vio- 
lation or  Injunction. 

An  express  company  which  had  received 
packages  of  intoxicating  liquor  for  C.  O.  D. 
deUvery  under  the  compulsion  of  an  injunction 
order  issued  out  of  the  United  States  Circuit 
Court  on  the  subsequent  enactment  of  a  law 
making  C.  O.  D.  deliveries  unlawful  without 
license  taxes,  etc.,  might  call  the  court's  atten- 
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tion  to  that  fiict,  and  was  not  required  to  com- 
plete its  executoi7  contract  by  a  violation  of  the 
law  and  to  trust  to  the  preliminary  order  or  to 
the  shipper's  bond  or  supposed  personal  sol- 
vency to  indemnify  it  from  loss  by  reason  of 
violating  the  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  9!  331-337;    Dec.  Dig.  «=»90.] 

7.  Cabbiebs    ®=>00— Express    Company— In- 
junction—Rights  OF  Shippeb. 

A  shipper  of  intoxicating  liquors  for  deliv- 
ery C.  O.  U.  by  an  express  company  compelled 
to  make  such  delivery  under  a  temporary  order 
of  mandatory  injunction  from  a  United  States 
Circuit  Court  acquired  no  vested  rights  under 
the  order,  as  the  right  to  have  the  express  com- 
pany collect  was  a  right  arising  solely  through 
private  contract. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  331-337 ;  Dec.  Dig.  «s390.] 

8.  Intoxicating  Liquobs  «=96— Rbowlation 
— poi-ice  poweb. 

The  traffic  in  intoxicating  liquors  does  not 
stand  upon  the  same  basis  as  other  commercial 
occupations,  but  derives  its  authority,  not  from 
natural  right,  but  only  from  statute,  and  a  ship- 
per's right  to  an  express  company's  provisions 
of  its  contract  to  deliver  intoxicating  liquors 
C.  O.  D.  is  always  subject  to  the  police  power 
of  the  state  by  regulation,  restriction,  or  prohi- 
bition. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  4 ;  Dec.  Dig.  <S=>6.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  William  O.  Thomas,  Judge. 

Action  by  M.  O.  Danclger  and  another, 
partners  doing  business  under  the  Ann  name 
and  style  of  the  Harvest  King  DlstUling 
Ccanpany  of  Dallas,  Tex.,  against  the  Amer- 
ican Express  Company.  Judgment  for  de- 
fendant, and  plaintiffs  appeal    Affirmed. 

See,  also,  179  S.  W.  800. 

I.  J.  Rlngolsky  and  Harry  I*.  Jacobs,  both 
of  Kansas  City,  for  appellants.  Ashley  & 
Gilbert,  of  Kansas  City,  for  respondent 

TRTMBIiB,  3,  [1]  Plalntlfl's,  as  partners, 
were  engaged  in  the  mail  order  liquor  busi- 
ness in  the  city  of  Dallas,  Tex.,  under  the 
name  of  the  Harvest  King  Distilling  Com- 
pany. Their  method  of  business  was  that, 
upon  receipt  through  the  mail  of  orders  from 
Individuals  throughout  the  state  of  Texas, 
plaintiffs  would  ship  the  liquor  C.  O.  D., 
which  means,  of  course,  that  the  purchase 
price  of  the  liquor  should  be  collected  by 
the  carrier  from  the  consignee  upon  delivery. 

Influenced  by  certain  legislation  of  the 
state  of  Texas,  enacted  for  the  purpose  of 
regulating  and  restricting  the  shipment  of  in- 
toxicating liquor  into  local  option  districts, 
the  express  company  adopted  a  rule  refusing 
to  receive  at  any  point  in  Texas  G.  O.  D. 
shipments  of  intoxicating  liquors  destined  to 
local  option  points  in  said  state,  by  whom- 
soever tendered,  on  the  ground  that  It  wais 
no  part  of  its  public  duty  as  a  commcm  car- 
rier to  collect  from  the  consignee,  and  remit 
to  the  consignor,  the  purchase  price  of  the 
goods  carried.  Thereupon  suit  was  institut- 
ed In  the  United  States  Circuit  Court  for 
the  Northern  District  of  Texas  against  the 


exiiress  company  for  an  Injunction  against 
said  rule,  and  a  temporary  writ  was  issned 
commanding  the  company  "to  accept,  receive, 
and  transport  to  any  point  or  points  within 
the  state  of  Texas"  where  an  express  office 
was  maintained  any  and  all  C.  O.  D.  pack- 
ages of  intoxicating  liquors  tendered  to  it 
"until  the  further  order  of  the  court"  In 
obedience  to  this  temporary  order,  and  sole- 
ly because  of  it,  the  express  company  aban- 
doned its  rule,  and  received  of  plaintiffs  615 
packages  of  Intoxicating  liquor  consigned 
from  Dallas,  Tex.,  to  various  individaals 
throughout  that  state,  on  C.  O.  D.  terms. 
Under  the  contract  of  carriage  defendant 
was  thus  compelled  to  enter  into,  it  agreed 
to  carry  the  packages  to  destination,  hold 
the  same  for  30  days  for  delivery  to  the  con- 
signees, and,  upon  delivery,  to  collect  the 
purchase  price,  and  remit  to  plaintiffs  less 
a  small  charge  for  said  service  of  collection 
and  remittance.  The  contract  further  pro- 
vided that: 

"This  company  is  not  to  be  held  liable  for  any 
loss  or  damage  except  as  forwarders  only,  nor 
for  any  loss,  damage,  or  delay  by  *  *  *  the 
restraints  of  government    •    •    •" 

"If  any  sum  of  money  besides  the  charges  for 
transportation  is  to  be  collected  from  the  con- 
signee on  delivery  of  the  above-described  prop- 
erty, and  the  same  is  not  paid  for,  or  if  in  any 
case  the  consignee  cannot  be  found,  or  for  anjr 
other  reason  it  cannot  be  delivered,  the  shipper 
agrees  that  this  company  may  return  said  prop- 
erty to  him  subject  to  the  conditions  of  this  re- 
ceipt, and  that  he  will  pay  ail  charges  for  trana- 
portation,"  etc. 

The  express  company  carried  said  pack- 
ages to  the  various  points  of  destination,  but, 
before  delivery  conld  be  effected,  the  Legis- 
lature of  Texas  enacted  a  statute,  and  put 
it  into  immediate  effect,  imposing  on  all  pet- 
sons  and  corporations  carrying  liquors  C.  0. 
D.  an  occupation  tax  of  $5^000  a  year  ou 
each  C.  O.  D.  office  maintained  therein,  and 
granting  to  the  county  and  city  in  wblcli  the 
office  was  located  the  right  to  levy  an  ad- 
ditional $2,500  a  year  each,  making  a  total 
tax  of  $10,000  on  every  office  where  liquors 
were  delivered  C.  O.  D.,  and  provldhdg  enor- 
mous penalties  tar  failure  to  comply  there- 
with. Under  this  act,  for  the  company  to 
engage  in  the  C.  O.  D.  transportation  of  in- 
toxicating liquors,  it  would  have  been  re- 
quired to  pay  an  occupation  tax  of  $1,330,000 
yearly — a  sum  far  in  excess  of  Its  entire  rer- 
enue  from  all  sources  in  the  state. 

The  day  said  law  went  into  effect  the  Unit- 
ed States  Court,  in  the  injunction  suit  which 
was  still  pending  therein,  on  motion  of  de- 
fendant, suspended  its  temporary  order  re- 
quiring the  express  company  to  "accept,  re- 
ceive, and  transport"  C.  O.  D.  liquor  ship- 
ments, and  dissolved  the  temporary  injunc- 
tion issued  in  the  case;  and  later,  upon  a 
hearing  duly  had,  said  court  refused  to  leln- 
state  said  temporary  order  or  to  issue  an  in- 
junction commanding  the  comi>any  to  "re- 
ceive, convey,  and  deliver"  C.  O.  D.  shipments 
of  liquor,  and  thereupon  dismissed  said  suit 


^s>For  othar  cues  f  m  same  topic  and  KBT-NOMBBR  In  all  Kejr-Nomberad  Digests  and  laOsaw 

Google 


Digitized  by ' 


>8' 


Mow) 


DANCiaBK  y.  AMEBlCASt  EXPRESS  (X). 


799 


When  tbe  United  States  court  abrogated 
the  temporary  order  under  which  the  express 
company  had  been  compelled  by  plaintiffs  to 
accept  their  G.  O.  D.  shipments,  the  express 
comi>any  notified  plaintiffs  that  it  conld  no 
longer  make  delivery  of  C.  O.  D.  shipments, 
and  sought  to  obtain  percilsslon  of  plaintiffs 
to  deliver  without  collecting  the  purchase 
price,  but  plaintiffs  refused  to  grant  this  per- 
mission. The  express  company  then  trans- 
ported the  packages  back  to  Dallas,  and  turn- 
ed them  over  to  plaintiffs  after  collecting  re- 
turn charges  thereon. 

This  suit  Is  to  recover  damages  for  refus- 
ing to  deliver  on  C.  O.  D.  terms  the  615  pack- 
ages of  liquor.  The  trial  court  rendered 
Judgment  for  defendant,  and  plaintiffs  have 
appealed. 

[2]  It  must  be  kept  constantly  In  mind  that 
the  defendant  did  not  refuse  to  perform  its 
common-law  duty  to  receive,  transport,  and 
deliver  the  packages.  It  only  refused  to  de- 
liver niton  G.  O.  D.  terms,  which  required  the 
company  to  collect  the  purchase  price  and 
remit  to  plaintiffs.  The  duty  to  do  this  was 
not  imposed  by  law,  but  arose  solely  by  vir- 
tue of  private  contract  Rosenberger  v.  Pa- 
cific Express  Co.,  258  Mo.  97,  167  S.  W.  429. 

[3]  The  Texas  law  above  referred  to  ren- 
dered a  delivery  of  Intoxicating  liquor  on 
C.  O.  D.  terms  unlawful,  and  excused  the  ex- 
press company  from  performing  that  feature 
of  its  contract  Craddock  v.  Wells  Fargo  Co. 
(Tex.  Civ.  App.)  125  S.  W.  59.  It  was  a  valid 
police  regulation,  and  excused  the  defendant's 
refusal  to  so  deliver.  Bosenberger  v.  Pacific 
Express  Co.,  supra,  258  Mo.  loc.  dt.  Ill,  167 
S.  W.  429.  So  far  as  the  particular  breach 
of  contract  relied  on  herein  is  concerned,  the 
case  is  precisely  In  the  same  situation  as 
where  one  contracts  to  do  an  act  lawful  at 
tbe  time  tbe  contract  is  entered  into,  but  be- 
fore tbe  act  is  performed  tbe  law  declares 
tliat  act  illegal.  In  such  case  the  executory 
features  of  the  contract  are  thereby  annulled. 
Church  V.  New  York,  5  Cow.  (N.  T.)  538; 
Cordes  v.  Miller,  39  Mich.  581,  33  Am.  Bep. 
430;  Stone  v.  Mississippi,  101  U.  S.  814.  25 
U  Ed.  1079. 

But  plaintiff  says  the  passage  of  the  Texas 
act  did  not  excuse  delivery  of  the  shipments 
OD  G.  O.  D.  terms,  because  the  Legislature 
tuts  no  power  to  Interfere  with  tbe  courts. 
We  have  no  desire  to  question  the  well-estab- 
lisbed  rule  that,  where  rights  have  become 
vested  and  established  by  the  final  judgment 
of  a  court  having  Jurisdiction  to  act,  those 
rights  are  beyond  tbe  power  of  the  Legi^a- 
tnre  to  annm  or  destroy.  But  that  principle 
la  not  Involved  here,  and  neither  is  the  free- 
dom of  the  Judiciary  from  encroachment  on 
tbe  part  of  tbe  legislative  branch  of  govern- 
ment. 

[4-C]  The  order  made  by  the  Vnited  States 
court  was  not  a  final  judgment  adjudicating 
or  fixing  tbe  rights  of  tbe  parties.  It  was  a 
mere  temporary  order  in  force  only  "until 
tbe  fartber  order  of  tbe  court"   10  Ency.  of 


Pi.  &  Pr.  1011.  The  court  had  inherent  pow- 
er at  any  time  to  vacate  or  set  aside  its  tem- 
porary order,  and  whatever  rights  lyiaintiff 
obtained  under  said  order  were  subject  to 
that  Inherent  right.  In  fact  plaintiff  was 
not  entitled  to  have  the  order  made  or  to 
any  rights  thereunder,  since  it  was  a  compel- 
ling of  the  express  company  to  contract 
against  its  will  in  regard  to  matters  having 
nothing  to  do  with  its  duty  as  a  common  car- 
rier. Dandger  v.  Wells  Fargo  &  Go.  (O.  C.) 
154  Fed.  379 ;  H.  Clark  &  Sons,  Inc.,  v.  South- 
em  Express  Go.  (D.  C.)  203  Fed.  688.  Hence 
the  court  very  properly  rescinded  it  And, 
as  the  express  company  had  been  compel- 
led to  enter  into  contracts  it  did  not  wish 
to  enter  into,  and  which  it  was  not  required 
as  a  common  carrier  to  enter  into,  it  had  the 
right  to  contest  the  matter  at  every  stage  of 
the  proceeding.  And  the  moment  the  Texas 
Legislature  enacted  a  law  making  tbe  en- 
forced executory  contract  unlawful,  the  ex- 
press company  had  the  right  to  call  the 
court's  attention  to  this  fact  It  did  not  have 
to  violate  tbe  law  and  trust  to  tbe  shield  of 
the  court's  preliminary  order,  or  to  the  little 
bond  of  $2,000  given  by  plaintiffs  when  tbe 
preliminary  order  was  obtained,  or  to  plain- 
tiffs' supposed  personal,  solvency,  however 
large  that  may  be,  to  indemnify  it  from  loss 
by  reason  of  violating  the  law.  If  perform- 
ance subsequently  became  unlawful  without 
the  carrier's  fault  It  is  not  required  to  vio- 
late the  law  In  order  to  comply  with  its  con- 
tract Baltimore,  etc.,  B.  Co.  v.  O'Donnell, 
49  Ohio  St  489,  32  N.  E.  476,  21  L.  R.  A.  117, 
34  Am.  St.  Rep.  570.  Nor  was  there  any  clash 
between  the  United  States  court  and  the  Tex- 
as Legislature.  Before  tbe  passage  of  the  act 
tbe  court  at  plaintiffs'  instance,  compelled 
tbe  express  company  to  accept  C.  O.  D.  liquor 
shipments  until  further  orders.  But  the 
moment  the  Texas  act  was  passed  the  court 
abrogated  Its  order,  and  rightly  did  so,  since 
it  was  one  plaintiff  was  never  entitled  to 
have,  and,  in  Its  nature,  was  merely  temi)o- 
rary  and  provisional.  The.  many  cases  cited 
by  plaintiff  where  legislative  acts  have  not 
been  allowed  to  Interfere  with  the  orders  of 
courts  made  prior  to  tbe  enactment  of  tbe 
legi^ation  were  cases  in  which  final  judg- 
ments had  been  rendered  under  laws  then  in 
force  and  rights  thereunder  had  become  fully 
vested. 

[7,  8]  But  no  vested  rights  were  acquired 
by  plaintiffs  under  the  order  of  court  in  tbe 
case  at  bar.  In  the  first  place,  tbe  right  to 
have  the  express  company  collect  tbe  pur- 
chase price  of  Intoxicating  liquors  delivered 
within  the  state  of  Texas  was  a  right  arising 
solely  through  private  contract  The  right 
to  have  performance  of  such  a  contract  was 
at  all  times  subject  to  the  police  power  of 
tbe  state  government  to  regulate,  restrict 
and  forbid,  since  the  traffic  in  Intoxicating 
liquors  does  not  stand  upon  tbe  same  basis 
as  other  commercial  occupations,  but  derives 
Its  authority,  not  from  natural  right  but 
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only  from  atatntory  authority.  State  v.  Par- 
ker Distilling  Co.,  236  Mo.  219,  loc.  dt  253, 
139  S.  W.  453;  Hosenberger  v.  Padflc  Ex- 
press Ca,  258  Mo.  97,  loc.  elt.  109,  167  S.  W. 
429.  Hence,  when  plaintiff  contracted  In 
Texas  with  defendant  to  have  It  deliver  In- 
toxicating liquor  In  Texas  and  collect  the 
purchase  price.  It  made  such  contract  subject 
to  the  right  of  the  state  to  pass  laws  forbid- 
ding the  performance  thereot  And  If,  at 
any  time  before  the  fulfillment  of  such  con- 
tract, and  while  It  yet  remained  executory 
as  to  any  feature  of  it,  the  state  forbids  the 
doing  of  the  unperformed  act,  the  contract 
therefor  is  annulled.  And  the  parties,  in 
making  their  contract,  seemed  to  have  had  in 
mind  the  possibility  of  such  a  contingency; 
for  they  stipulated  therein  that  the  express 
company  was  "not  to  be  held  liable  for  any 
loss  or  damage,  except  as  forwarders  only, 
nor  for  any  loss  of  damage  *  *  *  by  the 
restraints  of  government,"  etc.  In  view  of 
all  of  which,  it  Is  difficult  to  see  how  plaln- 
tUTs  can  lay  claim  to  any  vested  rights  by 
reason  of  the  contract  it  succeeded,  though 
without  right,  in  forcing  upon  defendant. 

In  the  case  of  Rosenberger  v.  Pacific  Ex- 
press Co.,  supra,  the  defendant  voluntarily 
entered  into  the  contract,  and  yet  the  Su- 
preme Court  held  the  contract  was  annulled. 
We  cannot  see  how  plaintiffs  can  occupy  any 
better  position  by  reason  of  having  forced  a 
contract  upon  defendant  against  its  will. 

The  locus  of  the  contract  herein,  as  well  as 
the  place  of  its  performance,  were  all  in  the 
state  of  Texas.  The  cause  of  action  arose 
there.  The  suit,  if  brought  there,  would  have 
failed  under  the  ruling  in  Craddock  v.  Wells 
Fargo  Express  Co.  (Tex.  CUv.  App.)  125  S.  W. 
59,  and  our  own  Supreme  Court  has  followed 
this  case,  and.  If  possible,  has  extended  its 
scope  and  effect. 

The  Judgment  is  affirmed.    All  concur. 


DANOIGER  et  aL  V.  ATCHISON,  T.  ft  S.  F. 
BX.  CO.     (No.  11677.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Oct.  4,  1916.     Rehearing  Denied 

Nov.  1,  1915.) 

1.   0ABBIEB8  «=>140— CaBBIKB  AS  WaBEHOUSK- 

iCAN— Change  in  Natubb  of  Liability. 
When  a  shipment  arrives  on  time,  and  the 
transit  is  ended,  and  the  carrier  puts  the  goods 
in  its  warehouse  to  await  delivery  to  the  con- 
signee, its  liability  as  carrier  ceases,  although 
no  notice  is  given  to  the  consignee,  and  it  is 
thereafter  liable  only  as  a  warehouseman ;  but 
the  liability  of  a  carrier  does  not  cease  imme- 
diately upon  the  prompt  arrival  of  goods  at  its 
destination,  but  onljf  after  the  lapse  of  a  rea- 
sonable time  for  their  removal  by  the  consignee, 
and  the  time  when  the  liability  as  carrier  ceases 
may  depend  upon  special  contracts  or  local  cus- 
tom. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fi  609,  609V^,  611-616;  Dec.  Dig. 
«»140.1 


2.  Cabbikbs  «=>92— CABfBiAOB  or  Goods-Li- 
ability AS  Wabehoubeman— Tiia  fob  Re- 
moval. 

Where  the  consignees  of  shipments  of  in- 
toxicating liquor  which  arrived  at  defendant's 
station  at  C.  on  August  21st  and  22d  did 
not  live  at  C,  the  reasonable  time  allowed  the 
consignees  before  liability  as  carrier  ceased  Iiad 
not  elapsed  when  a  federal  officer  seized  the 
liquor  on  August  22d  and  23d. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  H  343,  364-^66 ;    Dec.  Dig.  <8=9£] 

8.  Cabbiebs  «=»92— Delivkbt  of  Goods— Ex- 
cuse—Pbocess  OF  Law. 

The  strict  rule  of  the  common  law  whereby 
a  carrier  could  not  escape  liability  for  failnre 
to  deliver  goods  received  for  carriage,  except  bj 
showing  that  such  failure  was  caused  by  the  act 
of  God  or  the  public  enemy,  has  been  modified 
BO  as  to  excuse  the  carrier  from  liability  where 
the  goods  have  been  taken  from  his  possession 
by  process  of  law,  without  any  fraud,  collusion, 
or  consent  on  its  part,  by  an  ofl^cer  of  the  law 
acting  imder  authority  apparently  valid  on  it« 
face,  and  when  it  notifies  the  consignor  of  such 
seizure. 

[Ed.   Note.— For   other   cases,   see  Carriers, 
Cent  Dig.  if  343,  364^366;  Dec.  Dig.  <6=>m 

4.  CABBiEEis  «=»92  —  Failttbb  to  DELirn 
Goods— Takinq  Undeb  Pbocebs  of  Law- 
Notice  to  Consignob. 

The  notice  which  a  carrier  is  required  to 
give  to  the  consignor  of  goods  which  have  been 
taken  from  its  possession  by  process  of  law  ii 
to  enable  the  consignor  to  protect  his  interest, 
and  was  satisfied  by  a  notice  given  shortly  aft- 
er the  property  was  taken,  when,  under  the 
circumstances,  no  notice  could  possibly  luve 
given  the  consignor  an  opportunity  to  protect 
himself. 

_[Ed._Note.— For   other   cases,   see   Carriers 
Cent  Dig.  (|  343,  364-366;   Imc.  Dig.  «=924 

5.  CABBIEB8  «=>92  —  Cabbiaob  of  Goods  — 

T  AKIN  a  UNDEB  PBOCESB  OF  LaW — LlABLLm 
FODi    DESTBUOTION. 

Where  an  ofiicer  of  the  United  States  Indian 
Service  engaged  in  the  suppression  of  the  liquor 
traffic  took  intoxicating  liquors  from  defend- 
ant's possession  at  its  station  in  Kbiimii,  near 
the  "Indian  country"  in  Oklahoma,  the  carrier 
could  not  be  held  liable  to  the  shipper  for  its 
loss,  where  the  officer  had  authority  to  seize  the 
goods,  even  though  he  thereafter  destroyed  them, 
since  his  act  in  destroying  them  was  his  own 
act,  with  which  the  carrier  had  nothing  to  do. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  {§  343,  364-366 ;    Dec.  Dig.  <S=>82.1 

6.  Indians  9=>35— Ihtboducino  Liquors  in- 
to  Indian  Countby  —  Rioht  to  Seizs  — 
Statute. 

Under  Act  Cong.  March  1,  1907,  e.  2285, 
84  Stat  1017  (U.  S.  Comp.  St  1913,  i  4142), 
giving  the  special  agent  of  the  Indian  Bureao 
for  the  suppression  of  liquor  traffic  among  In- 
dians and  in  the  Indian  country,  and  his  depu- 
ties, the  powers  conferred  on  Indian  agents  and 
the  commanding  officers  of  military  posts  by 
Rev.  St  U.  S.  i  2140  (U.  S.  Comp.  St  1913,  ( 
4141),  providing  that,  if  an  Indian  ag$nt  has 
reason  to  suspect  or  is  informed  that  any  white 
person,  etc.,  is  about  to  introduce  any  spiritu- 
ous liquor  into  the  Indian  country  in  violation 
of  law,  he  may  search  such  person's  place  ot 
deposit,  and  shall  seize  any  liquor  found  and  de- 
liver it  to  the  proper  officer,  to  be  proceeded 
against  by  libel  and  forfeited,  an  Indian  officer 
who  suspected  that  intoxicating  liquor  in  the 
wareroom  of  a  carrier's  station  in  ICansas,  about 
half  a  mile  from  the  "Indian  country"  In  Okla- 
homa, was  consigned  to  parties  in  the  Indian 
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country,  had  a  right  to  seize  it  and  take  it  froib 
the  carrier's  possession. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  {§  61,  62 ;    Dec  Dig.  ®=35.] 

7.  Cabbiebs  ^=>92— Tbanbfobtatior  ov  L>iq- 
uoB— Seizube  —  Duty  of  Cabbies  —  CoN- 

STBUCTION    OF   LAW. 

Where  an  officer  of  the  United  States  In- 
dian Servicer  under  the  statute  and  his  commis- 
sion, had  apparent  authority  to  take  from  a 
carrier's  possession  lic^uors  which  he  susiiected 
were  to  be  introduced  into  the  Indian  territory, 
the  carrier,  as  against  the  consignor  suing  for 
their  loss,  was  not  bound  to  construe  the  statute, 
nor  foresee  a  subsequent  ruling  that  the  officer 
had  no  real  authority  to  act  outside  his  terri- 
tory. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  §$  343,  364-366 ;    Dec.  Dig.  «=>92.] 

8.  Cabbizbs  «=s92  —  Cabbiaoe  of  Goods  — 
Seizure  tin  deb  Pbocess  of  Law — Bebist- 

ANCE. 

In  such  case  the  carrier's  agent  was  not 
required  to  resist  the  officer's  taking  and  at- 
tempt to  decide  the  qnestion  of  law  himself, 
since  the  officer's  apparent  authority  to  take 
the  Uquor  was  the  highest  form  of  vis  major; 
and,  at  any  rate,  his  failure  to  resist  could  not 
be  taken  a  consent  to  the  taking. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  343,  364^66;   Dec  Dig.  <S=>92.] 

9.  COUbIiB      €=9231   —  MiSBOUBI      APPEIillATS 
CODBT — CiEBTIFICATE  TO   SUPBEHE   CoUBT. 

Where  a  former  decision  of  the  Springfield 
Court  of  Appeals  held  that  an  Indian  officer  had 
no  authority  to  act  outside  of  the  Indian  coun- 
try, the  Kansas  Ci^  Court  of  Appeals,  holding 
that  such  officer  might  act  outside  the  Indian 
coontry  in  taking  liquor  alxtut  to  be  introduced 
therein,  was  required  to  <;ertify  the  case  to  the 
Supreme  Court  for  final  adjudication. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  487,  491,  644  646-648,  650,  652-659, 
661;  Dec.  Dig.  ^=>231:  Appeal  and  Brror, 
Cent  Dig.  {  1773.] 

Appeal  from  Circuit  Court,  Jackson  Ooun- 
ty;  Wm.  Q.  Thomas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Joseph  Danclger  and  others 
against  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed,  and  cause  cer- 
tified to  the  Supreme  Court. 

See,  also,  179  S.  W.  797. 

Thomas  R.  Morrow,  George  J.  Merserean, 
and  John  H.  Lathrop,  all  of  Kansas  City, 
for  appellant.  I.  J.  Rlngolsky  and  Barry 
li.  Jacobs,  both  of  Kansas  City,  for  re- 
spondents. 

TRIMBLE,  J.  Plaintiffs,  a  partnership, 
under  the  name  of  Danciger  Bros.,  carry  on 
a  mall  order  liquor  business  in  Kansas  City, 
Mo.  They  sue  for  the  loss  of  six  shipments 
of  intoxicating  liquor  over  defendant's  rail- 
road from  Kansas  City,  Mo.,  to  Caney,  Kan. 
The  suit  began  In  a  Justice  court,  and  Is- In  six 
counts,  one  for  each  shipment,  all  being  made 
under  separate  shipping  contracts.  Those  In 
counts  1  and  2  provided  that  the  goods  were 
shipped  to  the  order  of  Danciger  Bros.,  with 
a  provision  In  the  first  that  the  carrier 
should  "notify  Raymond  Edwards,"  and  In 
the    second    that    It    should    "notify    Tom 


Brovm."  In  the  other  four  contracts  the 
goods  were  consigned  directly  to  the  respec- 
tive persons  named  therein,  with  no  provi- 
sion requiring  the  carrier  to  notify  any  one. 
All  of  the  contracts  provided  that  the  car- 
rier should  hold  the  goods  a  certain  number 
of  days  after  arrival  at  destination,  and,  if 
not  accepted  In  that  time,  they  were  to  be 
returned  to  shipper.  In  the  first  three  con- 
tracts this  period  was  10  days,  and  In  the 
last  three  It  was  16  days.  In  the  first  two, 
those  In  which  the  goods  were  sent  to  ship- 
per's order,  the  surrender  of  the  original 
bill  of  lading,  properly  Indorsed,  was  re- 
quired before  delivery.  The  conditions  on 
the  back  of  all  of  them  provided  that  the 
carrier  should  be  liable  for  any  loss  of  the 
goods,  except  that  "caused  by  the  act  of  God, 
the  public  enemy,  quarantine,  the  authority 
of  law,"  etc.  The  shipments  In  counts  1,  4, 
5,  and  6  were  made  August  20, 1912,  and  ar- 
rived at  Caney,  Kan.,  August  21,  1912.  The 
one  In  count  2  was  made  August  21st  and 
arrived  August  22d,  while  the  one  in  the 
third  count  was  made  August  8th,  and  ar- 
rived August  9th.  So  that  ail  the  shipments 
were  transported  without  delay,  and  reached 
Caney  the  next  day  after  they  were  shipped. 
Caney,  Kan.,  is  located  within  a  half  or 
three-quarters  of  a  mile  of  the  "Indian  coun- 
try" in  Oklahoma.  The  United  States  laws 
for  the  suppression  of  the  liquor  trafllc 
among  Indians  and  In  the  Indian  country 
were  very  stringent,  and  the  government  was 
actively  engaged  In  the  enforcement  thereof. 
On  the  evening  of  August  22,  1912,  a  deputy 
special  officer  of  the  United  States  Indian 
Service,  engaged  In  the  suppression  of  the 
liquor  traffic,  discovered  the  liquor  covered 
by  the  shipments  In  question,  together  with 
a  large  number  of  other  liquor  shipments. 
In  the  wareroom  of  defendant's  station  at 
Caney.  He  Informed  the  station  agent  that  - 
he  was  a  United  States  officer,  told  him  the 
business  he  was  engaged  In,  and  asked  the 
agent  It  he  knew  the  consignees  of  the  liquor, 
where  It  was  destined,  and  whether  or  not 
It  was  going  into  prohibition  country  In  Ok- 
lahoma. The  agent,  not  knowing  any  of 
the  consignees-  or  persons  to  be  notified  nor 
where  they  Uved,  told  the  officer  he  did  not 
know  where  the  liquor  was  going.  Thereup- 
on the  officer  demanded  that  he  bold  the 
liquor  until  Investigation  could  be  made  as 
to  its  Intended  Introduction.  The  agent  ask- 
ed for  his  credentials,  and  the  officer  showed 
him  his  appointment  and  comiulsslou,  and 
served  written  notice  on  bim  directing  the 
agent  to  bold  all  liquors  In  his  possebsiou  un- 
til further  notice  from  the  officer.  Thereup- 
on the  agent  wired  his  superintendent  that 
be  had  been  served  with  notice  from  the 
deputy  special  officer  of  the  United  States 
(giving  his  name  and  the  number,  date,  and 
signature  on  his  commission)  to  hold  all  intox- 
icating liquor  until  further  notice,  and  asked 
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tor  adTlde  Quick.  At  8:65  the  next  moruing 
the  agent  received  a  telegram  from  the  su- 
perintendent which  asked  If  the  order  ap- 
plied to  all  liquor  on  hand,  regardless  of 
territory  into  which  the  same  was  going,  and 
closed  by  snylng:  "Handle  as  per  officer's 
orders  until  advised."  Shortly  thereafter,  ou 
the  same  morning,  to  wit,  the  23d  of  August, 
the  United  States  officer  appeared  at  the  sta- 
tion In  company  with  the  sheriff  of  Mont- 
gomery county,  in  which  Caney  is  located, 
and  the  two  officials  went  into  the  wareroom 
and  looked  over  the  various  liquor  shipments 
that  were  there,  package  by  package.  They 
took  the  numbers,  and  went  over  the  names 
of  the  consignees  or  persons  to  whom  notifi- 
cation was  required,  with  particular  refer-' 
euce'  to  whether  the  jHirtles  to  whom  the  liq- 
uor was  sent  lived  in  the  Indian  country  of 
Oklahoma  or  in  Kansas;  and  all  packages 
of  liquor  the  officers  found  destined  for  the 
Indian  country  were  checked  and  separated 
from  the  liquor  Intended  for  parties  living 
in  Kansas.  Then  the  United  States  officer 
got  two  wagons  and  hauled  away  the  liquor 
destined  for  the  Indian  country.  The  liquor 
going  to  those  residing  In  Kansas  was  not 
molested.  After  the  officer  had  taken  the 
liquor  out  of  the  depot  and  away  from  de- 
fendant's premises,  he  destroyed  it. 

The  suit  Is  bottomed  upon  the  common- 
law  liability  of  the  carrier  as  an  Insurer. 
K.ich  count  In  the  petition  alleges  that  de- 
fendant Is  a  common  carrier  for  hire,  and 
that  the  goods  therein  mentioned  were  de- 
livered to  it  for  transportation,  and  that  it 
neither  delivered  the  goods  to  the  consignee 
nor  returned  them  to  the  shippers.  The  con- 
tracts all  provide,  as  hereinbefore  stated,  for 
n  holding  of  the  liquor  a  certain  number  of 
days,  and  from  this  defendant  argues  that 
its  liability,  if  any  exists  at  all,  is  that  of  a 
warehouseman,  and  not  that  of  a  carrier. 
'  The  question  would  then  arise:  Did  the  re- 
lation of  carrier  cease  and  that  of  ware- 
houseman begin?  If  so,  when?  In  the  last 
four  counts  there  is  no  provision  In  the  con- 
tracts requiring  the  carrier  to  notify  the 
consignee;  whUe  in  the  first  two  there  is 
such  a  provision.  There  was  no  delay  in 
the  carriage  of  the  goods.  They  all  arrived 
promptly. 

[1]  Missouri  seems  to  have  adopted  the 
Massachusetts  rule  (slightly  modified)  as  to 
the  time  when  a  carrier's  liability  changes 
to  that  of  a  warehouseman;  namely,  that 
when  the  shipment  arrives  on  time,  and  the 
transit  is  ended,  and  the  carrier  has  put  the 
goods  in  its  warehouse  to  await  delivery  to 
the  consignee,  its  liability  as  carrier  ceases, 
although  no  notice  is  given  to  the  consignee, 
and  the  carrier  is  thereafter  liable  as  ware- 
houseman only.  Gashweller  v.  Wabash,  etc., 
R.  Co.,  83  Mo.  112,  53  Am.  Rep.  558;  Stan- 
ard  Milling  Co.  v.  White  Line,  etc..  Transit 
Co.,  122  Mo.  258,  26  S.  W.  704;  Rankin  ▼. 
Pacific  Railroad,  65  Mo.  167;  Cramer  v. 
American  Merchants',  eta.  Express  Co.,  66 


Mo.  S24;  HoltzcUw  ▼.  Doff,  27  Ho.  385. 
Our  authorities  also  hold  that  the  time  when 
the  liability  as  carrier  will  cease  may  de- 
pend upon  special  contract  or  a  local  cnstom. 
Gashweller  v.  Wabash,  etc.,  R.  Co.,  supra, 
83  Mo.  loc.  dt  120,  63  Am.  Rep.  558;  Frank 
V.  Grand  Tower,  etc.,  R.  Co.,  67  Mo.  App. 
181.  Consequently,  as  to  the  first  two  counta, 
the  provision  for  notification  mightjwquire 
notice  to  be  given  before  the  liabillty'as  car- 
rier would  cease.  Again,  so  far  as  they,  as 
well  as  the  last  four  counts,  are  concerned, 
our  courts  hold  that  the  liability  of  carrier 
does  not  cease  immediately  upon  the  prompt 
arrival  of  goods  at  their  destination,  but  onl; 
after  the  lapse  of  a  reasonable  Ume  for  iti 
removal  by  the  consignee.  Scott  County  Hill- 
ing Co.  ▼.  St  Louis,  Iron  Mountain,  etc.,  B. 
Co.,  127  Mo.  App.  80,  loc.  dt  92,  104  S.  W. 
924 ;  PindeU  v.  St  Loois,  etc.,  R.  Co.,  34  Ho. 
App.  675 ;  Bell  v.  St  Louis  &  Iron  Mountain 
R.  Ca,  6  Mo.  App.  363. 

[2]  The  evidence  seems  to  show  that  the 
consignees  did  not  live  In  Caney,  and  hence, 
except  as  to  the  shipment  in  the  third  count, 
the.  reasonable  time  allowed  the  consignees 
before  liability  as  carrier  would  cease  had 
not  elapsed  at  the  time  the  officer  seized  tlie 
goods.  As  to  the  third  count  the  defendant 
bad  held  it  more  than  the  ten  days  required, 
but  if  the  agreement  to  return  the  goods 
to  shipper  at  the  expiration  of  the  ten  days 
had  the  effect  to  reinstate  the  status  of  car- 
rier, theu  defendant  cannot  claim  it  was  a 
warehouseman  as  to  It  We  do  not  say 
that  It  did  reinstate  such  status,  but  merely 
tliat  if  it  did  BO,  then  even  the  third  count 
cannot  be  dealt  with  on  the  theory  that  de- 
fendant was  merely  a  warehouseman.  We 
shall,  therefore,  treat  the  entire'  case  upon 
the  theory  that  defendant's  relation  to  all  ot 
the  shipments  was  that  of  carrier,  and  not 
warehouseman. 

[3]  By  the  strict  rule  of  the  common  law 
a  carrier  could  escape  liability  for  failuK 
to  deliver  goods  received  by  him  for  carriage 
only  by  showing  that  such  failure  was  caus- 
ed by  act  of  God  or  the  public  enemy.  But 
"this  stringent  rule  has  been  modified  so  as 
to  excuse  the  carrier  from  liability  where 
the  goods  have  been  taken  from  his  posses- 
sion by  process  of  law,  provided  the  carrier 
gives  prompt  notice  of  such  seizure  to  his 
bailor."  Kohn  v.  Richmond,  etc,  R.  Co.,  37 
S.  C.  1,  16  S.  E.  376,  24  L.  R.  A.  100,  34  Am. 
St.  Rep.  720.  In  Stiles  v.  Davis,  1  Black,  101, 
loc.  clt  IOC,  17  L.  Ed.  33,  the  Supreme  Court 
of  the  United  States  say: 

"It  is  true  that  these  goods  had  been  delivered 
to  the  defendant,  as  carriers,  by  the  plaintms, 
to  be  conveyed  for  them  to  the  place  oi  destina- 
tion, and  were  seised  under  an  attachment 
against  third  persons;  but  this  circumstance 
did  not  impair  the  legal  effect  of  the  seiiure  or 
custody  of  the  goods  under  it  so  as  to  justify 
the  defendant  in  taking  them  out  of  the  hands 
of  the  sheriff.  The  right  of  the  sheriff  to  hold 
them  was  a  question  of  law,  to  be  determined 
by  the  proper  legal  proceedings,  and  not  at  the 
will  of  the  defendant  nor  that  of  the  plaintifi*. 
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In  Ftngree  t.  Detroit,  etc.,  R.  Co.,  66  Mich. 
143,  loc.  dt  145,  33  N.  W.  208,  299  (U  Am. 
St.  Rep.  479),  It  Is  Bald  tbat.  If  a  carrier  "Is 
excusable  ft>r  yielding  to  a  public  enemy,  he 
cannot  be  at  fault  for  yielding  to  actual  au- 
thority what  he  may  yield  to  usurped  au- 
thority." In  Railroad  Co.  v.  O'Donnell,  49 
Ohio  St.  4S9,  loc.  dt  500,  S2  N.  U  476,  479, 
It  Is  said: 

"The  rule  seems  to  be  now  established  that  a 
common  carrier  is  not  liable,  if  the  goods  be 
taken  from  his  possession  by  legal  process 
against  the  owner,  or  if,  without  his  fault,  they 
become  obnoxious  to  the  requirements  of  the 
police  power  of  the  state,  and  are  injured  or  de- 
stroyed by  its  authority ;  as  where  they  are  in- 
fected with  contagious  disease,  or  are  intoxicat- 
ing liqnors  intended  for  use  or  sale  in  violation 
of  the  laws  of  the  state,  whldi  require  their 
seizure  and  destruction." 

In  McAllster  y.  Chicago,  etc.,  B.  Co.,  74 
Mo.  363,  it  was  held  that  the  carrier  was  not 
bound  to  know  whether  a  statute  under 
wUdi  cattle  carried  by  It  were  seized  was 
constitutional  or  not,  and  If  the  process  was 
not  Told  on  its  face,  the  carrier  was  not 
liable. 

In  Ohio,  etc.,  R.  Co.  t.  Tohe,  61  Ind.  181, 
loc  cit.  184  (19  Am.  Rep.  727),  It  Is  said: 

"The  carrier  is  deprived  of  the  possession  of 
the  property  by  a  superior  power,  the  power 
of  the  state — the  \'iB  major  of  the  civil  law — and 
in  all  things  as  potent  and  overpowering,  as  far 
as  the  carrier  is  concerned,  as  if  it  were  the 
'act  of  God  or  the  public  enemy.'  In  fact,  it 
amounts  to  the  same  thing ;  the  carrier  is  equal- 
ly powerless  In  the  grasp  of  either." 

See,  also.  Southern  Express  Co.  v.  SottUe 
Bros.,  134  Oa.  40,  67  S.  E.  414;  Robinson  T. 
Memphis,  etc.,  R.  Co.  (C.  C.)  16  Fed.  57. 

In  Southern  R.  Co.  t.  Heymann,  118  Ga. 
616,  loc.  clt  622,  46  S.  B.  491,  493,  it  is  said: 

"  'Like  every  other  person,  the  carrier  Is 
bound,  both  by  duty  and  necessity,  to  respect 
and  yield  to  the  paramount  public  authority 
in  power  at  the  place  where  bis  undertaking  is 
to  be  performed.  *  *  -  *  If  the  goods,  without 
his  fault,  are  or  become  obnoxious  to  the  re- 
quirements of  the  police  power  of  the  state,  and 
are  injured  or  destroyed  by  its  authority,  as  in 
the  case  of  *  *  *  intoxicating  liquors  intend- 
ed for  use  or  sale  in  violation  of  law,  the  carrier 
cannot  be  held  liable.'  Hutch.  Car.  (2d  Ed.) 
SS  210b,  210c.  The  reason  for  such  a  rule  is  at 
once  apparent ;  for  to  hold  that  a  railroad  com- 
pany is  bound  to  resist  the  lawfvd  authority  in 
protecting  the  goods  of  a  shipper  would  be  to 
lay  down  a  doctrine  dangerously  approaching 
anarchy.  In  the  present  case  it  was  in  evidence 
that  the  whisky  was  seized  by  duly  appointed 
officers  ot  law  of  the  state  of  Soudi  Carolina, 
and  that  they  were  acting  within  the  authority 
of  a  statute  of  that  state.  We  are  not  prepared 
to  hold  that  the  railroad  company  was  bound  to 
test  the  validity  of  the  statute  under  which 
the  goods  were  seized,  by  resisting  the  seizure; 
for  to  do  so  would  be  to  entirely  change  the  con- 
tract of  carriage  and  impose  upon  the  carrier 
a  burden  greater  than  it  undertook,  or  in  rea- 
son and  conunon  sense  ought  to  bear." 

While  this  case  was  reversed  by  the  Su- 
preme Court  of  the  United  States  in  203  U. 
S.  270,  27  Sup.  Ct.  104,  61  L.  £d.  178,  7  Ann. 
Caa  1130,  yet  it  was  upon  other  grounds.  So 
that  the  old  oommon-taw  rale  that  nothing 
save  on  act  of  God  or  the  public  enemy  can 


excuse  a  carrier  for  failure  to  deliver  goods 
intrusted  to  it  for  carriage.  Is  not  without 
exception.  And  that  rule  has  been  modified, 
at  least  to  this  extent,  that  when  goods  In  a 
carrier's  possession  have  been  seized,  the 
carrier  will  not  be  liable  where:  First,  there 
has  been  no  fraud,  collusion,  consent,  or  con- 
nivance on  the  part  of  the  carrier;  second, 
where  the  seizure  was  made  by  an  ofScer 
of  the  law  acting  under  authority  apparent- 
ly valid  on  Its  face;  third,  that  the  carrier 
gave  notice  to  the  couslguor — this  last  being 
for  the  purpose  of  enabling  him  to  protect 
his  own  interest.  Do  the  facts  in  the  case  at 
bar  bring  the  case  vrlthln  the  above  excep- 
tton? 

There  was  no  fraud,  consent,  collusion,  or 
connivance  on  the  part  of  the  agent  of  the 
carrier  or  of  the  carrier  itself.  Plaintiff 
endeavored  to  get  both  the  agent  and  the 
officer  to  say  that  the  former  turned  the 
property  over  to  the  latter,  but  both  deny  it, 
and  the  officer  testified  that  the  goods  were 
not  released,  but  that  "they  Were  really  tak- 
en from  him,"  referring  to  the  agent. 

[4]  As  to  the  notice  which  the  agent  was 
required  to  give  the  consignors,  the  purpose 
of  such  requirement  is  to  enable  the  latter 
to  protect  their  interests.  The  notice  was 
given  shortly  after  the  property  was  taken, 
but,  under  the  circumstances  shown  In  evi- 
dence, no  notice  could  possibly  have  given 
plaintiffs  an  opportimity  to  protect  them- 
selves. The  liquors  were  destroyed  within 
a  few  moments  after  they  were  seized  and 
taken  away,  and,  had  the  agent  telegraphed 
plaintiffs  the  moment  they  were  seized,  it 
would  have  availed  them  nothing,  because  by 
the  time  or  before  a  telegram  could  have 
been  delivered,  the  property  was  no  longer 
In  existence.  So  that,  even  If  the  agent  had 
telegraphed  the  consignors  the  Instant  the 
officer  notified  him  to  hold  the  shipments,  it 
would  not  have  enabled  plaintiffs  to  protect 
themselves. 

Li}  Hence  the  question  comes  down  to  the 
authority  of  the  officer  to  take  the  goods 
from  the  depot.  We  think  the  distinction 
between  the  officer's  right  to  take  the  goods 
and  his  right  to  dettroy  them  upon  his  own 
responsibility  without  waiting  for  a  judg- 
ment of  condemnation  should  be  carefully 
preserved.  His  act  of  Aettroyinu  the  goods 
was  his  own  act,  with  which  the  agent  had 
nothing  to  do.  It  was  accomplished  after  he 
had  taken  the  goods  from  the  agent's  posses- 
sion. So  that,  if  be  had  authority  to  teise 
the  goods,  the  defendant  should  not  be  held 
liable,  even  though  the  officer  had  no  author- 
ity to  thereafter  datroy  them. 

[6]  Chapter  2285,  Act  March  1,  1907.  84 
Stats,  at  Large,  1017  (U.  S.  Comp.  St  1913, 
I  4142),  gave  the  "special  agent  of  the  In- 
dian Bureau  for  the  suppression  of  the 
liquor  traffic  among  Indians  and  in  the  In- 
dian country  and  duly  authorised  deputlea 
working  under  Ids  Bupervlslon"   the  same 
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powers  conferred  by  section  2140  of  the  Be- 
Tised  Statntes  of  the  United  States  (U.  S. 
Comp.  8t  1913,  {  4141)  upon  "Indian  agents 
and  subagents  and  commanding  officers  of 
military  posts." 

Section  2140  provides  that: 

"If  any  superintendent  of  Indian  affairs,  In- 
dian agent,  or  aubagent,  or  commanding  officer 
of  a  military  post,  has  reason  to  suspect  or  is 
informed  that  any  white  person  or  Indian  is 
about  to  introduce  or  has  introduced  any  spir- 
ituous liquor  or  wine  into  the  Indian  country  in 
violation  of  law,  such  superintendent,  agent, 
subagent,  or  commanding  officer,  may  cause  the 
boats,  stores,  packages,  wagons,  sleds  and  plac 
es  of  deposit  of  such  person  to  be  searched; 
and  if  any  such  liquor  is  found  therein,  the 
same,  together  with  the  boats,  teams,  wagons, 
and  sleds  used  in  conveying  the  same,  and  also 
the  goods,  packages,  and  peltries  of  such  person, 
shall  be  seized  and  delivered  to  the  proper  offi- 
cer, and  shall  be  proceeded  against  oy  libel  in 
the  proper  court,  and  forfeited,  one  half  to  the 
informer  and  the  other  half  to  the  use  of  the 
United  States;  and  if  such  person  be  a  trader, 
bis  license  shall  be  revoked  and  his  bond  put 
in  suit  It  shall  moreover  be  the  duty  of  any 
person  in  the  service  of  the  United  States,  or  of 
any  Indian,  to  take  and  destroy  any  ardent  spir- 
its or  wine  found  in  the  Indian  country,  except 
such  as  may  be  introduced  therein  by  the  War 
Department." 

Now,  the  officer  who  seized  the  liquor  had 
a  proper  and  legal  commission  as  a  deputy 
special  agent,  and  was,  in  fact,  such  officer. 
And,  under  the  two  statutes  above  mention- 
ed, if  he  had  "reason  to  suspect"  that  any 
person  Is  "about  to  introduce"  any  liquor 
into  the  Indian  country  in  violation  of  law, 
he  could  cause  the  store  or  place  of  deposit 
to  be  searched,  and  if  liquor  was  found 
therein,  the  same  could  be  seized,  etc.  This 
he  could  do  summarily  and  without  war- 
rant or  process.  Be  was  not  required  to  ob- 
tain a  writ  to  authorize  him  to  do  so.  In 
Wells  ▼.  Maine  Steamship  Co.,  29  Fed.  Caa. 
089,  No.  17,401,  the  seizure  was  without  pro- 
cess by  an  officer  that  should  have  had  it, 
but  the  carrier  was  held  not  liable. 

But  plaintiffs  say  the  station  was  outside 
of  the  Indian  country,  and  therefore  the  offi- 
cer had  no  authority  to  seize  the  liquor,  ex- 
cept in  such  territory,  and  that,  as  he  had 
no  authority  to  act  outside  of  his  territory, 
he  was  a  mere  trespasser  like  any  other,  and 
the  defendant  is  liable  the  same  as  If  it  had 
permitted  an  ordinary  trespasser  to  take  it, 
and  a  number  of  cases  are  cited  in  support 
of  the  contention  that  he  bad  no  such  au- 
thority outside  of  Indian  country.  In  onr 
opinion,  they  do  not  decide  the  precise  ques- 
tion here  presented.  In  Bates  v.  Clark,  95 
U.  S.  204,  24  L.  Ed.  471,  the  plaintiffs  had 
liquor  for  sale  in  their  store,  and  the  de- 
fendants, a  captain  and  lieutenant  in  the 
United  States  army,  seized  IL  They  were 
sued  by  the  merchants,  and  defended,  not 
upon  the  ground  that  the  liquor  was  about 
to  be  introduced  into  Indian  country,  but  on 
the  ground  that  the  place  where  tbey  found 
and  seized  it  was  Indian  country;  L  e.,  that 
it  had  already  been  Introduced,  and  that 
ttiey  had  a  right  to.  selza  It.    Bat  the  court 


lield  that  the  place  waa  not  Indian  ooontry; 
consequently  the  plaintiffs  had  not  introda^ 
ed  any  liquor.  They  were  not  charged  with 
attempting  or  being  about  to  Introduce  Uq- 
uor  into  forbidden  territory.  And,  since  the 
store  where  the  liquor  was  kept  for  sole  W8« 
not  in  Indian  country,  there  could  have  been 
no  foundation  for  any  dalm  that  they  were 
about  to  Introduce  it.  The  court,  at  page 
209  of  95  U.  S.  (24  L.  Ed.  471),  says: 

"The  plaintiffs  1>elow  violated  no  law  in  having 
the  whisky  for  sale  at  the  place  where  it  \ras 
seized." 

The  case  of  Clairmont  ▼.  United  States, 
225  U.  S.  551,  32  Sup.  OL  787,  66  L.  Ed.  1201. 
was  upon  an  indictment  for  introducing  liq- 
uor into  Indian  country.  Of  course,  if  the 
place  where  the  liquor  was  seized  was  not 
forbidden  territory,  then  the  defendant  coold 
not  be  convicted,  since  he  bad  not  introduced 
it  The  court  in  tliat  case  preserves  the  dis- 
tinction we  are  here  dealing  with,  since  it 
says  on  page  555  of  226  U.  S.,  on  page  787 
of  32  Sup.  Ct.  (56  L.  Ed.  1201): 

"The  indictment  charged  that  the  plaintiff  ia 
error  'did  then  and  tliere  wrongfully  and  aalaw- 
fully  introduce'  a  quantity  of  Intoxicating  liq- 
uor into,  etc  •  *  •  The  offense  alleged  wu 
the  introduction  of  the  liquor  into  the  reserrt- 
tion,  and  not  'attempting  to  introduce.' " 

Again,  at  page  560  of  225  U.  S.,  on  page 
790  of  32  Sup.  Ct  C56  L.  Ed.  1201),  the 
court  say: 

"To  repeat,  the  plaintiff  in  error  was  not 
charged  with  'attempting  to  introduce'  the  liq- 
uor into  Indian  country,  but  with  the  actual  in- 
troduction. If  having  the  liquor  in  his  posses- 
sion on  the  train  on  this  right  of  way  did  not 
constituta  such  introduction,  it  is  immaterial, 
so  far  as  the  charge  is  concerned,  whether  or 
not  he  intended  to  take  it  elsewhere." 

In  Evans  v.  Victor,  204  Fed.  361,  122  a 
C.  A.  531,  defendants,  who  were  gorem- 
ment  officers,  searched  plaintifTs  drag  store 
in  Muskogee,  and  plaintiff  brought  Injnnfr 
tion  to  prevent  further  searches.  The  de- 
fense was  that  Muskogee  was  in  Indian 
country,  and  that  defendants  had  reasonable 
grounds  to  believe  that  plaintiff  kei)t  llquon 
in  ills  store,  and  that  they  had  a  right  ts 
search  for  them.  'Here  a^dn  there  was  no 
claim  that  the  storekeeper  was  about  to  In- 
troduce liquor  into  Indian  country,  but  that 
his  keeping  it  in  his  store  constituted  an  in- 
troduction already  effected.  The  oonrt  held 
that,  as  Muskogee  was  not  In  Indian  conn- 
try,  of  course,  the  keeping  of  liquors  for  sale 
in  a  store  in  that  dty  waa  not  the  introduc- 
tion of  them  Into  such  forbidden  territory. 
The  opinion  is  dealing  only  with  the  facts 
before  it,  and  as  the  opinion  itself  says,  on 
page  867  of  204  Fed.,  on  page  687  of  122  & 
C.  A.,  quoting  from  Chief  Justice  Marshall: 

"An  opinion  in  a  particular  ease,  foonded  on 
its  special  circumstances,  is  not  applicable  to 
cases    *    *    •    essentially  different. 

The  court,  in  the  remarks  made  in  the 
Victor  Ose,  had  in  mind  only  the  facts  be- 
fore It.    WiOi  neference  to  those  facts,  tbs 
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court  conld  rli^tfuUy  aay  that  tbe  o£9cer8 
were  without  authority  to  act  outside  of  the 
Indian  country.  That  wag  true  when  ap- 
plied to  the  facts  of  that  case,  and,  besides, 
was  conceded  to  be  so  by  the  defendants. 
204  Fed.  384,  122  0.  C.  A.  531.  So  that  we 
have  been  cited  to  no  case  holding  that, 
where  the  Ilqnor  is  stored  near  the  line  of 
forbidden  territory,  consigned  to  persons 
who  live  and  operate  therdn,  as  the  officer 
testified  they  did,  and  by  reason  of  his  ex- 
perience with  them  l)efore  and  his  laiowledge 
of  their  operations,  he  had  reason  to  sus- 
pect that  the  liquor  was  about  to  be  Intro- 
duced Into  the  forbidden  district,  he  has  no 
authority  to  seize,  bat  Is  powerless  to  move 
until  after  the  intending  lawbreaker,  under 
cover  of  the  night  or  some  other  favorable 
tqjportnnlty,  has  succeeded  in  getting  it  Into 
the  district  and  scattering  it  among  his  thirs- 
ty patrons.  If  the  statute  means  that  the 
officer  cannot  seise  until  after  It  is  in  for^ 
bidden  territory,  then  what  Is  the  use  or 
meaning  ot  the  words  "Is  about  to  Introduce'' 
In  the  statute?  If  he  can  only  act  within 
the  forbidden  territory,  then  he  can  never 
adze  any  liquor  that  Is  "about  to  be  Intro- 
duced," since  then  It  has  already  been  intro- 
duced. The  officer  In  this  case  was  not  ap- 
pointed with  authority  limited  to  a  particu- 
lar district,  like  a  constable  to  a  township  or 
a  sheriff  to  a  county.  He  was  appointed  un- 
der the  laws  of  the  United  States,  the  gov- 
ernment of  which  extends  over  all  the  states 
as  to  matters  within  Its  jurlsdlctlcm.  We  do 
not  mean  to  say  that  an  officer  could  go  any- 
where In  the  United  States  and  search  for  and 
seize  Uqnor  upon  the  pretext  that  it  was 
about  to  be  Introduced  Into  Indian  country, 
bat  certainly,  where  a  large  consignment  of 
it  is  sent  to  a  point  on  the  edge  of  a  forbid- 
den district,  consigned  to  parties  living  and 
operating  therein,  then  either  the  officer  has 
a  ri^t  to  seize  it  If  be  suspects  it  is  "about 
to  be  Introduced,"  ch:  else  these  words  In  the 
statute  mean  nothing  whatever. 

The  officer  saya  he  did  su^>ect  It,  and  the 
evidence  was  amirie  that  that  was  Just  what 
was  Intended  to  be  done  with  it  Not  <«ly 
did  he  suspect  it,  but  he  carefully  checked 
over  tbe  large  number  of  liquor  shipments 
foond,  and  seized  only  those  be  thought 
were  g«^g  Into  the  Indian  country.  It  Is 
true  the  statute  authorizes  the  officer  to  de- 
stroy liquor  only  when  It  is  found  In  the  In- 
dian country,  but  that  does  not  affect  the 
right  given  In  the  first  part  of  the  section  to 
seize  and  take  before  the  proper  tribunal,  to 
be  proceeded  against  by  libel,  any  liquor  he 
rightfully  suspects  is  about  to  be  introduced. 
And,  as  we  have  stated,  the  carrier  ought  not 
to  be  held  liable  for  the  officer's  misconcep- 
tion of  his  duty  after  the  goods  have  been 
seized  and  faken  away  fr<»n  the  possession 
of  the  carrier.  The  carrier  had  nothing  to 
do  with  the  destruction  of  the  goods;  that 
was  on  act  of  the  officer  only.    The  act  of 


I  the  <^cer  afFectlng  the  carrier  was  the  seiz- 

I  ure.- 

!  [7]  Under  the  statute  and  his  commission, 
he  had  apparent  authority  to  take  it,  even 
if  the  Evans  v.  Victor  Case,  when  correctly 
Interpreted,  means  that  he  had  no  real  au- 
thority to  act  outside  the  territory.  But  that 
case  was  not  decided  until  April,  1913,  and 
under  the  ruling  In  McAlister  v.  Chicago,  eta, 
U.  Co.,  74  Mo.  351,  the  carrier  was  not  bound 
to  construe  the  statute  nor  foresee  the  rul- 
ing In  the  Victor  Case. 

[8]  Neither  was  the  agent  required  to  re- 
sist the  officer  and  attempt  to  himself  decide 
the  question  of  law  presented.  When  the  of- 
ficer of  the  law  appeared  and  showed  his  au- 
thority, his  power  to  take  the  liquor  was 
more  formidable  than  if  the  "public  enemy" 
had  appropriated  it,  since  he  represented  the 
majesty  of  government,  to  respect  and  obey 
which  is  the  duty  of  all  good  citizens.  The 
subject  of  the  shipments  was  Intoxicating 
liquor,  an  article  subject  to  the  police  power 
of  government,  and,  If  about  to  be  introduc- 
ed Into  forbidden  territory,  was  contraband. 
The  power  of  the  United  States  officer,  and 
his  determination  to  take  the  liquor  under 
authority  vested  In  him  by  government,  was, 
under  ea<Sx  drcnmstances,  the  highest  form 
of  vis  major,  and,  unless  It  was  the  agenfs 
duty  to  resist  the  officer,  the  defendant 
should  not  be  held  liable.  In  many  analo- 
gous cases  It  Is  held  that,  even  where  the  of- 
flcer  has  apparent  authority,  be  should  not 
be  resisted,  and  this  seems  to  be  consonant 
with  law  and  order  and  with  established 
forms  of  government  Savannah,  etc.,  R.  Co. 
V.  Wilcox,  48  Ga.  432;  Western,  etc.,  R.  Oa 
V.  Thomas,  60  Ga.  814,  27  Am.  Rep.  411; 
Western,  etc.,  R.  Ca  v.  Tliomton,  60  Ga.  312. 
In  the  case  of  a  carrier  of  passengers  It  Is 
held  that  If  the  officer  Is  acting  within  his 
apparent  authority,  It  is  not  the  duty  of  the 
carrier  to  resist  the  officer,  even  though  the 
arrest  prove  afterwards  to  be  wrongful 
Thompklns  v.  Missouri,  etc.,  R.  Co.,  211  Fed. 
391;  Brunswick  R.  Co.  v.  Ponder,  117  Ga. 
63,  43  8.  £'.  430,  60  L.  B.  A  713,  97  Am.  St 
Rep.  152;  Bowden  v.  Atlantic,  etc.,  R.  Co., 
144  N.  C.  28,  56  S.  E.  558,  12  Ann.  Cas. 
783.  In  these  last  cases  the  liability  of  the 
carrier  was  not  that  of  an  Insurer,  It  Is  true, 
but  the  degree  of  care  required  was  of  the 
highest  end  the  duty  of  the  carrier  not  to 
violate  the  law  by  resisting  an  officer  would 
seem  to  be  the  same  in  both  cases.  At  any 
rate,  his  failure  to  resist  cannot  be  deemed 
a  consent  to  the  taking.  However,  If  we  are 
right  In  holding  that  the  officer  could  Inves- 
tigate and  seize  the  liquor,  then  the  failure 
to  resist  the  officer  could  have  no  place  in 
the  case.  We  do  not  think  the  officer  can  be 
denied  that  power,  under  the  circumstances 
disclosed  here,  without  striking  out  of  the 
statute  words  whldx  certainly  have  some 
meaning  and  were  plnced  there  for  a  purposei 
[I]  However,  In  Fehrenback   Wine  Co.  t. 
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Atdilson,  T(ypeka  &  Santa  T6  Ry.,  1S2  Mo. 
Appk  1,  167  S.  W.  631,  the  Springfield  Court 
of  Appeals  held  that  the  ofldcer  bad  no  an- 
thority  to  act  outside  of  Indian  country,  fol- 
lowing the  case  of  Evans  v.  Victor,  supra, 
wltiiout  discussing  the  feature  of  the  statnte 
we  have  mentioned  covering  the  officer's 
right  to  seize  liquor  when  about  to  be  Intro- 
duced Into  Indian  country.  This  requires  us 
to  certify  the  case  to  the  Supreme  Court  for 
final  adjudication. 

The  Judgment  Is  therefore  reversed,  bat 
the  cause  is  certified  to  the  Supreme  Ooort 
All  concur. 


DANOIGER  et  al.  v.  AMERICAN  EXPRESS 

CO.     (No.   11679.) 

(Kansas  City  CJourt  of  Appeals.     MissoarL 

July  2,  1915.     Rehearing  Denied 

Oct  4,  1915.) 

1.  Judgment  «=>540— CoRci,DsivENBsa  —  Im 

CrENEKAI.. 

Where  two  actions  present  the  same  par- 
ties or  their  privies,  the  same  subject-matter, 
and  the  same  claim  or  demand,  a  judgment  in 
the  first  action,  if  rendered  on  the  merits,  con- 
stitutes an  absolute  bar  to  a  second  action, 
whether  the  action  be  ei  contractu  or  ex  delicto; 
for  the  reasons  that  no  one  should  be  twice 
vexed  for  the  same  cause,  and  that  a  judgment 
on  the  merits  destroys  a  cause  of  action,  which 
necessarily  destroys  all  its  component  parts. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  J  1079;    Dec.  Dig.  «=»540.] 

2.  Judgment  «=>692  —  Splitfing  Causes  or 
Action— Independent  Contracts. 

Where  a  demand  arises  out  of  separate  and 
distinrt  causes  of  action,  the  rule  against  split- 
ting causes  of  action  obviously  does  not  apply ; 
and,  where  the  respective  demands  grow  out 
o(  Independent  acts,  contracts,  or  transactions, 
they  cannot  be  treated  as  parts  of  a  single 
cause. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  <  1107;    Dec.  Dig.  «=»592.] 

8.  Cabriebs  <S=>01— Espbess  Companies— Rb- 

deli  vert— -co  n  vebsio  n. 

An  express  company  receiving  shipments 
of  intoxicating  liquors  to  consignees  in  another 
state,  and  which  refused  to  deliver  them  there 
because  of  its  laws  regulating  the  delivery  of 
intoxicating  liquors,  was  bound  to  return  the 
packages  to  the  shipper,  and  its  failure  to  do 
so  was  a  breach  of  contract,  giving  the  shipper 
the  right  to  sue  for  a  convernon. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  SSS-S.'iS;   Dec.  Dig.  «=>91.] 

4.  JiiDOMENT  «=>597— Conclusiveness — Sub- 
ject-Mattbb. 

Where  plaintiff  partnership  made  a  large 
number  of  shipments  of  intoxicating  liquors  by 
defendant  express  comp.anv  by  separate  con- 
tracts for  each  shipment,  plaintitrs  recovery  in 
an  action  for  the  conversion  of  part  of  the  ship- 
ments was  no  bar  to  a  subsequent  action  for 
the  conversion  of  the  other  shipments,  because 
of  a  lack  of  identity  and  of  subject-matter  and 
demand  in  the  two  actions. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  if  1062-106S,  1112;  Dec.  Dig.  «=» 
587.] 

Appeal  from  Circuit  Ckmrt,  Jackson  Coun- 
ty;    W.  O.  Thomas,  Judge. 

Action  by  Dan  Dandger  and  others,  part- 


ners doing  business  nnder  the  firm  name  and 
style  of  the  Harvest  King  Distilling  C!om- 
pany,  against  the  American  Express  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

See,  also,  179  S.  W.  797,  800. 

Ashley  ft  Gilbert,  of  Kansas  City,  for  ap- 
pellant I.  J.  Ringolaky,  of  Kansas  Cl^,  for 
respondents. 

JOHNSON,  J.  Plaintlffa,  who  ore  partners 
doing  business  at  Kansas  City  under  the 
firm  name  of  the  Harvest  King  DistilUng 
Company,  brought  this  suit  In  the  drcult 
court  ot  Jackson  county  December  30,  190T, 
for  the  alleged  conversion  by  defendant  of 
367  packages  of  intoxicating  liquors  of  the 
value  of  $1,391.80,  which  defendant  had  re- 
ceived as  a  common  carrier  for  transporta- 
tion and  delivery  to  various  consignees  at 
different  points  in  the  state  of  MlssisslppL 
Tbe  petition,  which  is  in  one  count,  contains 
an  itemized  list  of  shipments  showing  the 
dates  of  the  respective  consignments,  the 
quantity  and  value  of  each,  the  respective 
destinations,  that  each  was  a  C.  O..  D.  con- 
signment, and  alleges: 

"That  on  or  about  the  lOtb  day  of  May,  190& 
while  said  goods  [referring  to  the  liquors  in  all 
of  the  shipments],  which  were  then  valued  at 
$1,391.80,  were  the  property  of  plaintiffs,  and 
while  plaintiffs  had  the  right  of  possession  to 
same,  defendant,  then  being  in  the  possession 
of  said  goods,  willfully,  wantonly,  and  wrong- 
fully converted  the  same  goods  to  its  own  nse, 
and  disposed  of  them  to  plaintiSb'  damage  in 
the  sum  of  $1,391.80." 

The  prao'er  of  the  petition  la  for  the  re- 
covery of  such  damages  and  of  exemplary 
damages  In  the  sum  of  $400. 

The  suit  was  docketed  as  number  35638, 
and  on  the  same  date  plaintiffs  filed  another 
suit  against  defoidant  in  the  same  court  for 
the  conversion  of  400  packages  of  liquors  of 
the  total  value  of  $1,670.45,  which  the  peti- 
tion alleged  plaintiffs  delivered  to  defend- 
ant at  Kansas  City  between  the  dates  of 
April  1  and  May  10,  1906,  for  transportation 
and  delivery  to  various  consignees  In  the 
state  of  Mississippi,  and  that  on  or  about 
May  10, 1906,  defendant  converted  the  liquors 
contained  In  all  such  packages  to  its  own 
use.  That  case,  which  was  docketed  as  nam- 
ber  35687,  was  tried  without  the  aid  of  a 
jury  on  an  agreed  statement  of  facts,  and  re- 
sulted in  a  judgmrat  for  plaintiffs.  An  ap- 
peal was  allowed  defendant  to  the  Supreme 
Court,  on  the  ground  that  the  cause  present- 
ed a  constitutional  question,  but  the  Supreme 
Court  held  there  was  no  such  questlcHk  In 
the  case,  and  transferred  it  to  this  court 
247  Mo.  209,  152  S.  W.  802. 

It  appeared  In  that  case,  as  it  does  In  this, 
that  the  refusal  of  defendant  to  deliver  the 
packages  was  prompted  by  the  enactment  of 
a  law  in  Mississippi  whldi  required  "every 
person  or  corporation  that  shall  maintain  or 
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operate  any  office  or  place  of  bosiiiess  In 
this  state  at  which  Intoxicating  liquors  le- 
gally deliverable,  are  delivered,  upon  the  pay- 
ment of  purchase  money  therefor,  shall  pay 
annnally,  for  each  said  office  or  offices,  or 
place  or  places  of  business,  the  sum  of  |6,- 
000.00."  The  position  of  defendant  was  that 
its  refusal  to  deliver  the  shipments  in  the 
state  of  Mississippi  was  compelled  by  law, 
and,  taking  defendant  in  this  position  of  Its 
own  selection,  we  held  that  it  became  its 
duty  to  return  the  different  shipments  to 
plaintiffs  at  their  cost  for  the  return  carriage, 
and  that  defendant  had  not  performed  this 
duty,  for  the  reason  that  after  returning  the 
goods  to  Kansas  Qty  it  had  tendered  them 
to  plaintiffs  upon  the  condition  that  they 
"would  release  defendant  from  all  liability  or 
claim  of  damages  on  account  of  the  nonde- 
livery of  said  packages  to  consignees."  We 
recognized  the  rule  that  a  party  to  a  con- 
tract must  perform  or  tender  performance 
of  the  duties  it  puts  upon  him  without  pro- 
test, without  imposing  terms  or  conditions, 
and  without  attempting  to  force  the  other 
party  to  agree  in  advance  that  his  proffered 
performance  shall  be  treated,  if  accepted,  as 
a  full  discharge  of  his  liability,  and  we  af- 
firmed the  Judgment  because  defendant  had 
not  made  such  unconditional  offer  to  return 
the  goods.  Distilling  Co.  v.  Express  Co.,  172 
Mo.  App.  391.  158  S.  W.  466. 

An  amended  answer  filed  by  defendant  in 
the  instant  case  April  20,  1910,  alleged  that: 

Both  snitB  (Noe.  35637  and  3563S)  "were  for 
the  alleged  conversion  by  defendant  of  personal 
property  belonging  to  plaintiffs  on  or  about 
May  10,  1906,  as  will  more  fnlly  appear  from 
an  inspection  of  the  pleadings  and  records  of 
said  two  snits,"  and  "that  the  conversion  on  or 
abont  May  10,  1906,  if  any,  was  but  one  trans- 
ection, had  at  the  same  time  and  place  between 
the  same  parties,  and  that  the  matter  now  in 
ccntroversy  was  actually  determined  in  the  for- 
mer suit,  or  mifi:ht  have  been  litigated  under  the 
issnes  then  joined,  and  the  said  plaintiffs,  hav- 
ing made  their  election  as  to  tiie  maimer  and 
obj«K.-t  of  their  sning,  are  now  Imrred  from  suing 
agiua  for  the  same  transaction ;  and  this  de- 
fendant says  said  former  suit  operates  as  res 
adjudicata  as  to  matters  and  things  herein  set 
fortlt,  and  this  tiw  said  defendant  is  ready  to 
make  appear." 

The  r^iy  filed  by  plaintiffs  met  this  charge 
of  splitting  a  single  canae  of  action  Into  two 
suits  with  the  averment  that: 

The  suit  which  had  proceeded  to  judgment 
"was  brought  to  recover  damages  for  conver- 
sion of  450  separate  packages  of  liquor,  each 
delivered  to  dufendant  for  shipment  under  a 
separate  and  distinct  contract,  and  the  express 
charges  paid  separately  by  plaintiffs  for  each 
of  said  shipments;  that  the  petition  in  said 
case  No.  35iS37  really  united  in  one  count  450 
causes  of  action,  and  should  properly  have  been 
pleaded  in  450  different  counts;  that  the  claims 
were  thus  charged  In  one  count,  by  virtue  of 
en  understanding  and  agreement  with  defend- 
ant and  its  attorneys  to  avoid  a. constant  repeti- 
tion of  the  same  cause  of  action  in  460  counts 
and  to  prevent  a  useless  and  needless  incum- 
bering of  the  record  of  this  court;  tliat  defend- 
ant waived  all  objections  to  plaintiffs'  petition 
on  account  of  same  charging  and  uniting  in  one 
count  480  causes  of  action:    •    •   •   and  that 


in  their  petition  in  the  canse  at  bar  they  have 
united  in  one  count  367  causes  of  action,  and 
that  defendant  and  Ita  counsel  have  waived  aQ 
objections  to  the  manner  and  form  of  plaintiffs 
uniting  in  one  count  said  867  causes  of  action." 

The  present  snit  was  submitted  to  the 
court  September  25,  1911,  "upon  the  evidence 
of  anoOier  suit  pending  as  a  bar  and  upon 
the  merits  of  this  cause  and  an  agreed  state- 
ment of  facts,"  and  was  kept  under  advise- 
ment until  October  3,  1914,  when  the  court 
rendered  judgment  for  plaintiffs  for  the  full 
amount  of  their  demand  for  actual  damages, 
with  interest,  and  defendant  appealed. 

The  facts  of  the  case  which  Ijear  upon  the 
question  presented  by  defendant  for  our  de- 
termtnatiou  may  be  condensed  into  the  fol- 
lowing statement:  At  various  dates  between 
March  1,  and  May  10,  1906,  plaintiffs,  liquor 
merchants  at  Kansas  City,  delivered  to  de- 
fendant 817  different  packages  of  intoxicat- 
ing liquors  on  C.  O.  D.  consignments  to  va- 
rious customers  in  the  state  of  Mississippi. 
Each  package  was  the  subject  of  an  independ- 
ent purchase  and  of  a  separate  shipping  con- 
tract Defendant  carried  each  to  its  desti- 
nation in  Mississippi,  but  did  not  deliver  it, 
on  account  of  the  enactment  of  the  statute 
which  imposed  such  onerous  burdens  upon 
express  companies  engaging  in  the  C.  O.  D. 
liquor  traffic  as  to  render  the  further  transac- 
tion of  such  business  impracticable,  if  not 
impossible.  Defendant  returned  all  these 
packages  to  Kansas  City,  and  conditionally 
tendered  them  to  plaintiffs,  who  refused  the 
tender,  and,  treating  it  as  a  constructive  con- 
version of  the  packages,  plaintiffs  brought 
two  suits  at  the  same  time,  in  one  of  which 
they  made  the  conversion  of  450  of  the  pack- 
ages the  subject  of  the  action,  and  in  the 
other  the  conversi<m  of  the  remaining  367 
packages.  The  judgment  recovered  by  plain- 
tiffs in  the  first  suit  is  pleaded  by  defendant 
as  a  bar  to  a  recovery  in  the  second,  on  the 
theory  that  the  conversion  of  the  entire  817 
packages  was  a  single  wr(»ig,  from  which 
only  a  single  cause  of  action  arose,  and  that 
the  Instant  suit  must  fail  under  the  rule 
which  forbids  splitting  a  cause  of  action. 

[1]  The  rule  In  such  cases  Is  that,  where 
the  two  actions  present  the  same  parties  (or 
their  privies),  the  same  subject-matter,  and 
the  same  claim  or  demand,  a  judgment  In 
the  first  action,  if  rendered  on  the  merits, 
constitutes  an  absolute  bar  to  the  second  ac- 
tion. One  reason  commonly  given  for  the 
rule  lies  in  the  common-law  maxim  that  no 
(Mie  should  be  twice  vexed  for  the  same  cause ; 
but,  as  we  observed  In  Paving  Co.  v.  Field, 
132  Ma  App.  loc.  dt.  638,  97  8.  W.  179,  an- 
other reason  equally  strong  is  that  a  Judg- 
ment on  the  merits  destroys  by  absorptlMi 
the  cause  of  action,  and  the  passing  of  the 
cause  necessarily  involves  the  destruction  of 
all  of  Its  component  parts.  When  the  body 
dies,  the  limbs  die  also.  Railroad  v.  Traube, 
50  Mo.  355;  Skeen  v.  Thresher  Co.,  42  Mo. 
App.  158;   Bank  t.  Tracey,  141  Mo.  252.  42 
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8.  W.  946;  Moran  t.  Planklnton,  64  Ka  837; 
Donnell  v.  Wright,  147  Mo.  689,  49  S.  W.  874; 
Paving  Co.  V.  Field,  supra.  And  It  Is  Imma- 
terial whether  the  action  be  ex  contractu  or 
ex  delicto.  If  there  Is  identity  of  parties 
(or  privies),  subject-matter,  and  claim,  or  de- 
mand, In  the  two  actions,  a  judgment  recov- 
ered on  the  merits  In  one  will  be  a  bar  to  the 
maintenance  of  the  other.  But  in  instances 
where  the  Identity  of  the  two  actions  falls 
in  any  one  or  more  of  the  particulars  just 
stated,  a  recovery  of  Judgment  in  one  will 
not  avail  to  bar  the  prosecution  of  the  other. 

[2]  Where  the  demand  arises  out  of  sepa- 
rate and  distinct  causes  of  action,  the  rule 
against  splitting  causes  obviously  could  not 
be  appUed.  Railroad  v..  Traube,  supra.  And 
where  the  respective  demands  grow  out  of 
Independent  acts,  contracts  or  transactions, 
they  cannot  be  treated  as  parts  of  a  single 
cause.  Buddie  v.  Horlne,  34  Ma  App.  616; 
Union,  etc..  Loan  Go.  v.  Farbsteln,  148  Mo. 
App.  216,  127  S.  W.  656;  Corby,  Adm'r,  v. 
Taylor,  35  Mo.  447;  Garland  ▼.  Smith,  164 
Mo.  1,  64  S.  W.  188. 

[S,  4]  The  relationship  between  the  parties 
in  the  Instant  case  was  purely  contractual. 
Defendant,  as  the  bailee  of  plaintifTs,  became 
charged  In  each  of  the  817  separate  and  dis- 
tinct transactions  with  the  duty  of  returning 
the  package  to  plaintUfs,  the  bailors.  The 
failure  to  discharge  this  duty  was  a  breach 
of  the  contract  which  gave  plalntifls  the  right 
to  sue  as  for  a  conversion  of  the  package  and 
Its  content&  The  breach,  in  such  instance, 
created  a  separate  and  distinct  cause  of  ac- 
tion, and  the  fact  that  they  all  occurred  dur- 
ing a  given  period  of  time,  or  even  on  the 
same  day,  did  not  and  could  not  have  the  ef- 
fect of  weeding  them  Into  a  single  cause  of  ac- 
tion. By  a  single  act  defendant  may  have 
breached  817  separate  and  distinct  contracts, 
but  that  would  not  impart  to  them  identity 
of  subject-matter,  nor  merge  the  respective 
claims  or  demands  into  a  single  demand. 

Because  of  a  lack  of  Identity  of  subjecfc- 
matter  and  demand  In  the  two  actions,  the 
Judgment  on  the  merits  recovered  In  the  first 
was  no  bar  to  the  prosecution  of  the  second. 

Ttie  Judgment  la  affirmed.    All  ctmcor. 


CITT  OF  CHATTANOOGA  ▼.  POWELL. 

(Supreme  Court  of  Tennessee.    Oct  28,  1916.) 

1.  Masxgb  and  Servant  €=>231 — Injubt  to 
Servant— Danger— Assurances  of  Foxe- 
uan— contbibutobt  nsgliobnci:. 

A  foreman,  a  man  of  large  experience  in 
the  construction  of  ditches,  had  his  attention 
called  to  the  danger  of  working  in  a  certain 
ditch  aboat  10  feet  deep  by  a  person  laboring 
therein  who  bad  little  such  experience,  and  the 
foreman  pronounced  the  ditch  safe  and  the  earth 
of  the  walls  was  not  of  such  character  as  to  give 
warning  of  imminent  danger.  Beld,  that  the 
laborer  was  not  negligent  in  accepting  the  as- 


surances of  the  foreman  and  continuing  worit 

there. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g{  675-677;  Dec  Dig.  «=» 
281.] 

2.  Mabtkb  and  Servant  ^sslQO— Injubt  to 

SeBVANT  —  FOBXIIAN  —  AUTHORITT  —  AS- 
SURANCES or  Satett. 

Where  a  foreman  has  authority  to  deddt 
whether  a  ditch  needs  bracing,  has  charge  of 
the  work,  and  has  been  given  directions  how 
and  when  the  work  shall  be  done,  and  hag  cliaist 
of  the  servants,  he  is  authorized  to  give  to  the 
servants  assurances  of  the  safety  of  tiie  ditch 
which  will  bind  his  employer  in  a  suit  by  s 
servant  for  personal  injuries  by  a  cave  in. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  449-474;  Dec.  Dig.  «=> 

Certlocarl  to  Court  at  Civil  Appeals. 

Action  by  WiU  PoweU  against  the  City  of 
Chattanooga.  Judgment  for  plaintiff  was  af: 
finned  by  the  Coort  of  OMl  Appeals,  and 
defendant  brings  certioniri.    AfOrmed. 

Garden  &  Snyder,  of  Chattanooga,  for 
plaintiff.  Tatum,  Thach  &  Lynch,  of  Chat- 
tanooga, for  defendant 

NESL,  O.  J,  Defendant  In  error  was  one 
of  a  number  of  colored  men  engaged  in 
digging  a  ditch  for  sewerage  purposes  in 
the  city  of  Chattanooga,  under  the  direction 
of  plaintiff  In  error's  foreman.  The  ditch 
was  a  long  one,  extending  the  length  of  a 
city  block.  The  part  of  it  where  defendant 
In  error  was  at  work  had  been  excavated  to 
the  depth  of  10  feet  and  8  inches.  Defendant 
in  error  became  apprehensive  <m  account  of 
the  depth,  and  called  the  foreman's  attention 
to  the  fact,  and  expressed  some  concern  for 
his  safety.  The  foreman  assured  him  that 
the  wall  was  safe,  and  commanded  him  to 
proceed  with  the  work.  Defendant  in  error 
continued  for  a  time,  and  again  became 
apprehensive,  having  observed  the  fall  of 
some  pebbles  from  the  top  of  the  wall,  and 
8  second  time  called  upon  the  foreman  of  tlie 
plaintiff  in  error,  and  asked  that  the  wall 
should  be  braced.  The  foreman  replied  that 
the  wall  was  perfectly  safe,  and  command- 
ed the  defendant  In  emn:  to  continue  bla 
work.  The  latter,  relying  on  the  superior 
knowledge  of  the  foreman,  did  as  he  wu 
bidden.  Soon  thereafter  the  waU  caved  in 
upon  him  and  injured  him  sertonaly.  Ihe 
foreman  was  a  man  of  large  experience  in 
the  construction  of  ditches,  and  the  defend- 
ant in  error  had  but  little  experience  in  this 
work,  his  general  occupation  lying  in  another 
line  of  labor.  The  earth  composing  the  waU 
of  the  ditch  was  not  of  such  a  character  as 
to  warn  any  one  of  imminent  danger,  since 
it  appeared  to  be  firm.  The  apprehension 
felt  by  the  defendant  in  error  was  based 
wholly  on  the  depth  of  the  ditch.  It  was  the 
custom  of  the  business  In  which  the  foreman 
was  engaged  to  "shore  up"  deep  walls  when 
he  deemed  them  dangeroua    It  was  on  this 
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account  that  the  defendant  In  error  asked 
that  the  wall  extending  above  falm  be  pro- 
tected In  the  manner  indicated. 

The  defendant  in  error  sued  the  dty,  and 
recovered  a  Jadgment  for  $350.  The  case 
was  appealed  to  the  Court  of  Civil  Appeals, 
and  there  the  Judgment  was  affirmed.  The 
case  was  then  brought  to  this  court  by  the 
writ  of  certlorarL 

[1]  The  only  question  we  deem  necessary 
to  consider  in  thl9  opinion  la  whether  the 
trial  Judge  committed  error  in  refusing  to 
peremptorily  Instruct  the  Jury  to  render  a 
verdict  in  favor  of  the  city.  We  are  of  the 
opinion  there  was  no  error  in  refusing  this 
Instruction.  Defendant  In  error,  under  the 
facts  stated,  was  Justified  In  relying  upon  the 
assurance  of  safety  given  to  him  by  the  fore- 
man, and  In  obe^g  the  latter's  orders  to 
continue  his  work.  Under  these  facts  the 
dty  drew  to  Itself  the  risk,  it  not  appearing 
that  the  danger  was  so  glaring  that  a  man 
of  ordinary  prudence  would  not  have  contin- 
ued to  work.  This  principle  is  well  settled. 
Mergenthaler-Horton  Basket  Mach.  Co.  v. 
Lyon,  28  Ky.  Law  Bep.  471,  89  S.  W.  522; 
Central  Coal  &  Iron  Ca  v.  Thompson,  31  Ey. 
Law  Rep.  276,  102  S.  W.  272;  Burkard  v. 
A.  Leschen  &  Sons  Rope  Co.,  217  Mo.  466, 
117  S.  W.  35;  McKee  v.  Tourtellotte,  167 
Maaa.  69,  44  N.  E.  1071,  48  L.  R.  A.  542; 
Swearlngen  v.  Consolidated  Troup  Mln.  Co., 
212  Mo.  624,  111  S.  W.  515;  Allen  v.  Oilman 
(C.  C.)  127  Fed.  600;  Consolidated  Coal  Co. 
V.  Shepherd,  220  111.  123,  77  N.  E.  133 ;  Bac- 
cellt  V.  New  England  Brick  Co.,  138  App.  Dlv. 
656,  122  N.  T.  Supp.  856. 

The  exception  Just  noted  as  to  glaring 
dangers  Is  a  sufficient  protection  to  the 
master.  The  latter  should  not  be  permitted 
in  other  cases  to  say  that  the  servant  as- 
sumed the  risk  In  the  face  of  an  assurance  of 
safety  and  a  command  to  proceed.  The  as- 
surance. In  such  a  case,  is  equivalent  to  a 
statement  to  the  servant  that  the  master 
has  a  knowledge  of  the  matter  superior  to 


that  of  the  servant,  and  that  the  latter  can 
rely  upon  the  information  given.  To  perndt 
the  master,  under  such  dicnmstances,  to 
throw  the  responsibility  oa  the  servant 
would  bo  equivalent  to  conferring  on  him 
the  right  to  practice  a  fraud.  It  would  be 
tantamount  to  permitting  him  to  say  to  the 
servant: 

"Ton  should  not  have  trusted  me.  I  invited 
your  confidence,  bat  yon  should  have  known  it 
was  misplaced." 

No  court  should  sanction  such  treachery. 

[2]  It  is  insisted,  however,  that  the  fore- 
man had  no  authority  to  give  the  assurance. 
It  was  bis  duty  to  decide  when  the  wall  need- 
ed bracing;  hence  to  Judge  of  the  danger. 
He  was  in  the  position  of  the  master;  he 
had  charge  of  the  work,  and  was  giving  di- 
rections as  to  how  it  should  be  done,  and 
when  it  should  be  done.  It  was  within  his 
line  of  duty  to  control  the  servants,  and  It 
necessarily  followed  that  he  had  the  right  to 
make  such  assurances  in  good  faith,  in  order 
to  secure  a  continuance  of  the  work,  and 
these  would  be  binding  on  the  master  In  the 
absence  of  knowledge  on  the  part  of  the 
servant  of  an  express  withholding  of  the 
power. 

We  are  referred  to  the  case  of  Brown  ▼. 
Electric  Co.,  lOlTenn.  252,  47  S.  W.415,  70 
Am.  St.  Rep.  666. 

That  case  is  not  in  point.  The  nature  of 
the  earth,  as  described  In  the  opinion  of  the 
court,  was  such  as  to  furnish  a  direct  warn- 
ing to  the  servant  of  the  Imminence  of  his 
danger.  It  was  made  earth — 
"prindpally  filled  in  with  dndera,  which  was 
loose  stuff,  and  the  person  who  was  digging 
could  tell  this  better  than  any  one  else." 

It  appears  that  the  servant  knew  the  dan- 
ger be  was  incurring,  yet  made  no  complaint, 
nor  did  he  receive  any  assurance  of  safety, 
if  indeed  such  assurance  would  have  amount- 
ed to  anything  under  the  facts  of  that  case. 

Let  the  Judgment  of  the  Court  of  Civil 
Appeals  be  affirmed. 
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SWIFT  ▼.  FIRST  NAT.  BANK  OF  LBWIS- 

VILLB.     (No.  196.) 
(Supreme  Oburt  of  ArkansaB.     Oct  25,  1816.) 

1.  Appeal  akd  Ebbob  iS=s86ft— Mattebb  Rh- 
VrjBWABLE— Pebemptobt   Instbuction. 

Where  both  sides  request  a  directed  ver- 
dict, and  neither  requests  any  other  instruc- 
tion, the  court  on  appeal  must  treat  the  cause, 
after  verdict  in  accordance  with  request  of  one 
party,  as  if  it  were  before  the  court  on  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sustain 
the  jury's  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3467-3475;  Dec.  Dig. 
«=»86e.] 

2.  Banks  and  Banking  ®=>1o4— Actions— 

CONVEBSION   OF   DKPOBIT— £}VIDENCE. 

Evidence  in  an  fiction  by  a  depositor 
against  a  bank  to  recover  the  amount  deposited, 
which  the  bank  turned  over  to  a  third  person, 
held  sufficient  to  support  a  directed  vermct  for 
the  defendant 

[E2d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  502-512,  515,  516,  51S- 
533;    Dec.  Dig.  «=»154.] 

3.  Banks  and   Banking   «=»154— Aotionb— 

CONVEBSION  OF  DjCPOSIT  —  EVIDENCE  —  AD- 
laSSIBILITT. 

Where  plaintiff  depositor  sues  a  bank  for 
conversion  of  funds  which  the  bank  paid  to  a 
third  person  under  apparent  authority  of  the 
depositor,  and  a  part  of  which  the  third  person 
then  paid  on  a  personal  debt  to  the  vice  presi- 
dent of  the  bank,  evidence  of  the  transaction 
between  the  third  person  and  the  vice  presi- 
dent was  properly  excluded,  where  it  was  not 
claimed  that  the  ^ce  president  knew  the  source 
of  the  money,  or  that  the  bank  had  any  interest 
in  the  debt,  or  that  the  vice  president  was  act- 
ing in  his  official  capacity  in  receiving  the 
money. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  M  602-512,  515.  516,  518- 
533;   Dec.  Dig.  <3=>I54.] 

Appeal  from  Circuit  Court,  liOfayette 
County;  George  R.  Haynle,  Judge. 

Action  by  P.  B.  Swift  against  the  First 
National  Bank  of  LewlsviUe.  From  a  JuUg- 
tuent  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Chas.  S.  Todd,  of  Texarkana,  Tex.,  for  ap- 
pellant Searcy  &  Parks,  of  LewisvlUe,  for 
appellee. 

SMITH,  J.  On  ttie  15th  of  October,  1910, 
appellant  had  on  general  deposit  with  the 
First  National  Bank  of  LewlsviUe,  subject 
to  bis  check,  a  sum  of  money  exceeding  $500. 
On  that  day  he  entered  into  a  contract  with 
A.  H.  Hamlter,  acting  as  and  representing 
hto^elf  to  be  the  duly  authorized  agent  of 
one  J.  E.  Erwin,  for  the  purchase  of  5,000 
acres  of  land  for  the  sum  of  $25,000,  by  the 
terms  of  which  contract  appellant  was  to 
advance  or  deposit  $500  as  part  of  the  pur- 
chase price,  and  upon  the  execution  of  a  deed 
to  said  lands  by  Erwin  within  the  time  lim- 
ited appellant  was  to  pay  $4,5<X>  in  addition 
in  cash,  and  was  to  execute  notes'  for  $20,000. 
On  the  same  day  appellant  went  to  the  bank 
and  drew  out  $500,  with  which  he  purchased 
from  said  bank  a  certificate  of  deposit  of 


$500,  which  was  issued  and  signed  by  D.  W. 
Oladney,  the  cashier  of  the  bank,  and  deliver- 
ed to  appeUant  On  the  face  of  this  certlfl- 
cate  the  following  statement  was  written: 

"To  be  paid  upon  delivery  of  an  option  deed 
executed  by  J.  B.  Erwin  to  P.  B.  Swift  to 
certain  lands  in  Miller  county,  Arkansas  (5,000 
acres);    said  option  good  for  90  days." 

Afterwards,  on  the  same  day,  this  oertlfl- 
cate  was,  by  agreement  with  the  cashier, 
taken  up  and  canceled,  and  in  lieu  thereof 
Swift  gave  his  check  payable  to  A.  H.  Ham- 
iter,  agent  for  J.  B.  Erwin.  This  check  was 
certifled  by  the  cashier  and  on  its  face,  and 
before  the  signature  was  written  the  fol- 
lowing: 

"This  is  given  as  first  payment  of  purchase 
money  on  5,000  acres  of  land  located  in  Miller 
county,   Arkansas." 

Tills  certifled  che<^  was  delivered  by  ap- 
pellant to  Hamlter,  to  be  by  liim  sent  to 
Erwin,  who  resided  elsewhere.  It  was  so 
sent  by  Hamlter  to  Erwin,  who  returned  it 
in  about  nine  days,  and  denied  and  repudi- 
ated Hamiter's  agency  and  authority.  Ap- 
peUant determined  to  insist  upon  his  con- 
tract, and  went  with  Hamlter  to  the  bank 
and  exchanged  this  certifled  check  for  a  draft 
signed  by  D.  W.  Gladney,  cashier,  drawn  on 
a  bank  in  St  Louis,  payable  to  the  order  of 
J.  E.  Erwin.  Tliis  bank  exchange  was  likewise 
sent  to  Erwin  and  returned  by  him.  here- 
upon appellant  Instituted  suit  against  Erwin 
to  enforce  the  specific  performance  of  this 
contract,  but  this  suit  was  finally  decided 
adversely  to  lilm.  See  Swift  v.  Erwin,  101 
Ark.  459, 148  S.  W.  267,  Ann.  Gas.  1914C,  363. 

The  money  remained  in  the  bank  in  this 
condition  until  June  15,  1911,  at  which  date 
the  bank  of  Lewlsville  delivered  to  Hamiter 
another  bill  of  exchange  signed  by  Gladney, 
cashier,  and  drawn  on  a  bank  in  St.  Louis, 
for  $500,  and  payable  to  the  order  of  A.  H. 
Hamiter,  agent  for  J.  E.  Bnvln,  and  Hamlter 
surrendered  to  the  bank  the  former  bill  of 
exchange  payable  to  the  order  of  Erwin,  and 
on  the  same  day,  and  immediately  thereafter, 
Hamiter  Indorsed  the  last-named  bill  of  ex- 
change as  agent  for  Erwin  and  presented  it 
to  the  bank,  which  took  It  up  and  placed  the 
sum  of  $5(X)  in  its  books  to  the  credit  of 
A.  H.  Hamiter,  agent  for  J.  B.  Erwin.  There- 
after Hamiter  withdrew  this  money  from  the 
bank  by  checks  payable  to  himself.  Ap- 
pellant testified  tliat  he  knew  nothing  of  the 
transactions  after  the  issuance  of  the  bill  of 
exchange  October  26,  1910,  payable  to  the 
order  of  J.  B.  Erwin,  and  that  the  cashier 
of  the  bank  knew  of  the  circumstances  under 
which  this  deposit  was  made  and  the  use  to 
which  It  was  to  be  applied.  These  fiicts  are 
set  out  in  the  complaint  which  appellant  filed 
against  the  bank  and  Hamiter,  in  which 
judgment  was  prayed  for  the  conversion  of 
the  $500  deposit,  and  appellant  testified  in 
support  of  these  allegations. 

Separate  answers  were  filed  by  the  bank 
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and  by  Hamlter.  In  his  iinawer  Hamlter  ad- 
mitted his  indebtedness,  but  alleged  the  fact 
to  be  that  appellant  had  authorized  him  to 
use  said  money,  and  that  be  had  done  so 
pursuant  to  this  permission.  The  answer  of 
the  bank  contained  a  general  denial  of  all 
the  material  allegations  of  the  complaint. 

Judgment  was  rendered  against  Hamlter 
by  confession,  and  the  cause  went  to  trial 
upon  tbe  issue  of  the  bank's  liability  aris- 
ing out  of  its  action  in  permitting  Uamiter 
to  withdraw  the  deposit  on  checks  payable 
to  his  own  order. 

Hamlter  became  a  witness,  and  testified 
that  he  requested  appellant  to  permit  him  to 
use  the  deposit  pending  the  litigation  over  the 
lands,  and  that  appellant  consented  for  him 
to  do  so  upon  his  agreement  to  make  the 
deposit  good  upon  the  termination  of  tbe  liti- 
gation, and  that  he  bad  intended  to  do  this 
but  had  been  unable  to  do  so. 

Mr.  Oladney,  the  cashier  of  tbe  bank,  testi- 
fied that  after  tbe  money  had  been  on  de- 
posit for  some  time  he  called  on  appellant 
and  asked  him  If  he  had  any  Interest  In  this 
depoEdt,  and  appellant  told  him  that  be  did 
not  have  any  Interest  in  it.  Tills  witness 
further  testified  that  Hamlter  told  him  that 
the  money  wa^  bis  to  use,  and  that  he  bad 
no  Information  to  tbe  contrary,  and  did  not 
know  what  use  Hamlter  Intended  to  make 
or  bad  made  of  the  money,  but  that  be  did 
know  that  the  bank  was  not  coooerned  in  the 
dlspositioB  made  of  it  and  had  derived  no 
profit  or  advantage  from  this  use. 

Appellant  ofieced  to  prove  that  one  of  the 
<d>eck8  80  diawn  by  Hamlter  was  for  the  sum 
of  $200,  and  tbat  with  Qils!  mcmey  Hamiter 
paid  a  private  debt  due  by  liim  to  a  Mr.  Du 
Hose,  who  was  at  tbe  time  vloe  president  of 
tbe  bank.  No  attempt  was  made,  however, 
to  show  tbat  Du  Bose  Iiad  any  knowledge  of 
the  transaction  or  knew  tbe  source  from 
whence  tbe  mcmey  was  derived,  nor  was  it 
contended  tbat  the  bank  bad  any  interest  in 
tbe  deposit  so  paid  Du  Bose,  wbo  was  dead 
at  the  time  of  the  trial  in  tbe  court  below. 

At  tbe  conclusion  of  all  tbe  evidence,  both 
sides  asked  a  directed  verdict,  and  neither 
aslied  any  other  instruction,  whereupon  tbe 
court  directed  tbe  Jury  to  return  a  verdict 
for  the  bank,  which  was  accordingly  done, 
and  this  appeal  lias  been  prosecuted  from  the 
Judgment  pronounced  upon  that  verdict. 

It  is  urged  tliat  tbe  pleadings  did  not 
raise  the  issue  of  Hamiter's  authority  to 
check  against  the  deposit,  and  that  tbe  bank 
Iiad  set  up  no  sitcb  defense.  But  this  was 
the  only  answer  made  by  Hamiter,  and,  as 
tbat  answer  did  not  constttute  a  defense  so 
far  as  tie  was  personally  concerned,  Judg- 
ment was  rendered  against  him  by  default 
Tbereopon  the  cause  was  submitted  on  tbe 
question  of  tbe  bank's  l<aUlit.v,  and,  even  if 
It  be  true  tliat  the  allegations  of  Hamiter's 
answer  did  not  inure  to  the  benefit  of  the 


bank,  the  fact  remains  that  the  canse  was 
submitted  without  objection  on  this  Issue^ 
and  the  pleadings  will  be  treated  as  amended 
to  conform  to  tbat  proof. 

[1]  We  have  here  a  verdict  directed  by  tbe 
ooort  in  a  case  where  both  sides  asked  a  di- 
rected verdict,  and  neither  side  requested  any 
other  Instmctlon.  Under  these  circumstances 
tbe  case  stands  here  upon  the  question  of  the 
suindency  of  the  evidence  to  sustain  tbe 
verdict,  the  case  being  treated  by  us  as  if 
tbe  Jury,  under  proper  instructions,  bad  re- 
turned a  verdict  in  appellee's  favor.  Gee  v. 
Hatley,  170  S.  W.  72;  Sims  v.  Everett,  113 
Ark.  198,  168  S.  W.  559;  Home  Fire  Ins.  Co. 
V.  Wilson,  109  Ark.  324,  159  S.  W.  1113; 
Belding  V.  Vaughan,  108  Ark.  69,  157  S.  W. 
400;  St  L.,  I.  M.  &  S.  R.  Co.  v.  McMillan, 
105  Ark.  25,  150  S.  W.  112;  St.  L.  S.  W.  By. 
Co.  V,  Mulkey,  lOO  Ark.  71,  139  S.  W.  643, 
Ann.  Cas.  1913C,  1339. 

[2]  When  tbe  evidence  is  so  considered,  it 
cannot  be  said  that  it  is  Insufiicient  to  sup- 
port the  verdict  of  the  Jury.  The  cashier  of 
the  bank  testified  that  api)ellant  disclaimed 
ownership  of  the  deposit,  'and  tbat  be  per- 
mitted lia  miter  to  check  against  the  deposit 
without  knowing  that  this  action  was  un- 
authorized, and  that  the  bank  derived  no 
profit  or  advantage  from  Hamiter's  with- 
drawal of  tbe  deposit.  Hamiter  testified 
that  he  was  authorized  to  deposit  and  to 
redeposlt  the  fund  in  the  manner  which  he 
had  done,  and  thereafter  to  check  aguinst  it 
In  tbe  name  in  which  the  deposit  was  made. 
These  facts  being  true,  the  bank  was  not 
liable  to  appellant,  and  the  court  properly 
so  directed  the  Jury. 

[3]  We  think  no  error  was  committed  In 
excluding  the  evidence  of  the  payment  of 
tbe  debt  dne  Du  Bose,  as  no  attempt  was 
made  to  show  that  Du  Bose  knew  the  source 
of  the  money,  or  that  the  bank  had  any  in- 
terest in  the  debt  so  paid,  or  tbat  Du  Bose 
was  acting  in  bis  capacity  of  vice  president 
of  the  bank  in  so  receiving  said  money. 

Tbe  Judgment  of  the  court  below  is  there- 
fore affirmed. 


HOLMAN  V.  NUTT  et  aL    (No.  182.) 
(Supreme  (3ourt  of  Arkansas.     Oct  25,  1915.) 

1.  Triai,  4=>143— Evidence— Questions  fob 
Jdky. 

Where  there  is  a  material  conflict  in  f-he 
evidence,  the  issue  is  for  the  jury,  and  a  p>.i^ 
emptory  instructioD  is  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig..  §§  342,  343 ;   Dec.  Dig.  «=»148.] 

2.  Salrs  «=>312— Sblleb's  Lien  vqr  Pbice- 
Pbiority. 

Under  Kirby's  Dig.  J  4967,  providing  that, 
in  actions  to  recover  money  contracted  to  be 
p»id  for  property  in  the  posseaaiun  of  the  ven- 
dee, the  court  shall  issue  an  order  directini;  tbe 
shrriff  or  other  officer  to  tnl<e  the  property  de- 
scril)cd  in  tbe  petition  and  hold  it  subject  to  or- 
ders of  the  court,  the  vendor  of  the  personal 
property  is  not  entitled  to  seize  property  sold 


ffsaVor  pther  «as«>  »e«  tame  topic  and  KEY-NUMB^H  In  all  Kev-Numbered  DlKesU  aad^dazM 

igitized  by  VjOOQ 


le 


812 


179  S0UTHWB8TBBN  BBPOBTEB 


(Aik. 


wherever  It  may  be  fonnd,  but  his  remedy  under 
this  section  is  applicable  only  where  the  prop- 
erty i»  found  in  tne  possession  of  the  vendee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
I>i«.  U  871.  876,  «77;  DecTbig.  «=»312.] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; W.  C.  Bodgers,  Special  Judge. 

Action  by  L.  O.  Eolman  against  Samnel  L. 
Nutt  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Beversed  and  re- 
manded. 

■H.  P.  Epperson,  of  Muddy  Fork,  and  W.  P. 
Feazel,  of  Nashville,  for  appellant.  "D.  B. 
Sain,  of  Nashville,  and  T.  D.  Crawford,  of 
Little  Bock,  for  appellees. 

Mcculloch,  a  j.   The  plaintiff,  u  o. 

Holman,  instituted  this  action  against  Beese 
Dyer,  a  constable  In  Howard  county,  to  re- 
cover possession  of  three  horses  which  said 
constable  had  taken  from  plaintiff's  posses- 
sion under  process  issued  In  two  suits  previ- 
ously instituted  before  a  justice  of  the  peace 
Lb  that  couuty,  one  by  Charles  Kennedy,  and 
the  other  by  S.  L.  Nutt,  against  one  Mack 
Craig.  Kennedy  sold  two  of  the  horses  in 
controversy  to  Craig,  and  Nutt  sold  the  oth- 
er one  to  Craig,  and  each  of  said  actions 
against  Craig  was  to  recover  the  respective 
prices  of  the  horses  sold.  Each  of  those 
parties  caused  to  be  issued,  at  the  commence- 
ment of  his  action,  an  order  issued  pursuant 
to  Kirby's  Digest,  }  4967,  directing  the  con- 
stable to  take  from  Craig,  the  defendant  in 
those  actions,  the  property  sold  to  him, 
which  was  described  in  the  complaints,  and 
to  hold  said  property  subject  to  the  orders 
of  the  court  in  those  actions.  The  writs 
came  to  the  hands  of  the  constable,  and  he 
took  the  horses  from  the  possession  of  the 
plaintiff,  and,  as  before  stated,  the  plaintiff 
Instituted  this  acUon  against  the  constable 
to  regain  possession  of  the  horses.  Nutt  and 
Kennedy  were  allowed  to  Intervene  and  make 
themselves  defendants  to  this  action. 

Plaintiff  asserts  ownerslilp  to  the  horses, 
and  he  came  in  possession  thereof  under  cir- 
cumstances which  be  relates  as  follows: 
Plaintiff  sold  to  Will  Kennedy  four  mules 
and  some  cattle  for  prices  aggregating  the 
sum  of  $600,  and  took  the  note  of  hla  vendee 
for  the  purchase  price,  reciting  that  the  title 
was  retained  by  the  vendor  until  the  price 
should  be  paid  In  full.  Without  having  paid 
any  of  said  purchase  price,  Kennedy  shlp- 
[)ed  the  mules  purchased  from  the  plaintiff 
to  Kansas  City,  and  also  shipped  the  three 
horses  In  controversy,  and  two  others,  mak- 
ing five  In  alL  After  Kennedy  had  gotten 
away  with  the  sUpment  of  stock,  plaintiff  re- 
ceived Information  of  it,  and  telegraphed  to 
Kansas  City  and  had  Kennedy  arrested,  and 
the  car  load  of  stock  stopped  in  the  hands  of 
the  carrier.  Plaintiff  followed  Kennedy  to 
Kansas  City,  and,  according  to  his  testimony, 
made  a  trade  with  him  whereby  the  latter 


sold  and  delivered  the  five  head  of  horses  to 
plaintiff  to  compensate  him  for  his  dam- 
ages and  expenses  of  going  to  Kansas  City 
and  recovering  his  males,  and  in  payment 
of  the  freight  on  the  whole  shipment  from 
Arkansas  to  Kansas  City  and  bade.  Plain- 
tiff testified  that  he  paid  out  about  {260 
In  that  way.  Kennedy  gave  plalntlfl  a 
written  order  tor  the  delivery  of  the  hors- 
es, and  plaintiff  shipped  them  back  to 
Deirks,  Ark.,  and  they  remained  in  his  pos- 
session until  the  commencement  of  this  suit 
Plaintiff  testified  positively  that  Kennedy 
sold  him  the  stock  for  the  consideration 
named,  and  that  pursuant  thereto  he  took 
possession  of  it  and  shipped  it  back  to 
Deirks,  paying  the  freight  both  ways.  He 
admitted,  on  cross-examination,  that  after 
he  iiad  returned  to  Arkansas  he  offered  to 
sell  the  stock  back  to  Kennedy  for  the  price 
he  had  received — that  Is  to  say,  for  the 
amounts  be  had  paid  out — but  his  testinon; 
was  to  the  effect  that  It  was  a  purchase  of 
the  horses  from  Will  Kennedy  in  Kansas 
City,  and  not  an  acceptance  of  possession  of 
the  same  as  a  pledge  to  hold  until  the 
freight  was  paid. 

Kennedy  testified  that  Craig  turned  the 
horses  over  to  him  to  ship  tx>  Kansas  City 
and  to  sell,  and  that  he  (Kennedy)  tnmed 
over  to  Craig  a  lot  of  other  stock  to  take  to 
St.  Louis  to  selL  Craig  did  not  appear  in 
the  controversy  either  as  litigant  or  as  a 
witness.  Kennedy  testified  that  he  did  not 
sell  the  horses  to  plaintiff,  bnt  merely  tam- 
ed them  over  to  him  to  hold  until  he  collect- 
ed the  amount  paid  out  on  freight,  and  there 
Is  other  testimony  In  the  case  to  the  eSect 
that  plaintiff  turned  the  stock  bade  to  Craig. 
The  court  gave  a  peremptory  Instruction  in 
favor  of  the  defendants,  and  Judgment  was 
rendered  accordingly,  from  which  tlie  plain- 
tiff has  appealed. 

[1]  We  are  of  the  opinion  that  the  couit 
erred  In  giving  a  peremptory  InstructioiL 
The  case  should  have  been  submitted  to  the 
Jury  upon  the  testimony.  According  to  the 
testimony  of  the  plaintiff,  he  was  in  posses 
slon  of  the  horses  under  his  purchase  from 
Will  Kennedy,  whose  testimony  establishes 
the  fact  that  he  had  authority  from  Hack 
Craig  to  sell  the  horses.  It  Is  true  there  was 
shown  no  authority  on  the  part  of  Kennedy 
to  sell  for  anything  but  money,  or  to  sdl  in 
discharge  of  his  own  obligation,  but  Craig 
is  not  repudiating  the  sale  made  by  his 
agent,  and  the  defendants  are  not  in  a  posi- 
tion in  this  action  to  call  Into  questlMi  Ken- 
nedy's authority. 

[2]  The  defendants  have  no  Uen  on  the 
property  and  did  not  retain  the  title  as  se- 
curity for  the  purchase  money  of  the  horses 
when  sold.  The  statute  under  which  they 
were  proceeding  for  the  enforcement  of  their 
debts  only  aathorises  the  sequestration  of 
property  when  fonnd  in  the  possession  or  the 
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control  of  tine  yendee.  That  statnte  was  con- 
strued in  tne  case  of  Bridgeford  &  Go.  t. 
Adams,  45  Ark.  136,  where  It  was  held  that: 
The  statute  "does  not  give  to  the  Tendor  a 
continuous  subsisting  lien  on  the  property  for 
the  purchase  price,  but  only  provides  that  the 
property  shall  not  be  exempt  from  the  vendor's 
execution  for  the  debt,  and  enables  the  plain- 
tiff in  a  suit  for  the  purchase  money  to  seize  it 
at  once  U  in  the  control  or  possession  of  the 
vendee,  without  alleging  the  ordinary  grounds 
for  an  attachment" 

In  that  case  It  was  held  that  the  remedy 
could  not  be  asserted  against  a  trustee  under 
a  deed  of  assignment  from  the  vendee.  The 
same  principle  has  been  subsequently  an- 
nounced In  numerous  cases  decided  by  this 
court;  it  being  held  that  the  remedy  could 
not  be  invoked  as  against  property  In  the 
hands  of  the  personal  representative  of  the 
vendee  after  the  latter's  death  (Blass  v. 
Hood,  67  Ark.  13,  20  S.  W.  544),  or  against 
subsequent  attaching  creditors  (Fox  v.  Ar- 
kansas Industrial  Co.,  52  Ark.  450,  12  6.  W. 
875),  or  against  a  receiver  for  an  Insolvent 
corporation  (Clements  v.  Hamilton-Brown 
Shoe  Co.,  99  An...  335,  138  S.  W.  971).  If 
plaintlfT  held  the  property  under  a  fraudu- 
lent transfer  of  the  title  from  Craig,  made 
for  the  puriwse  of  defrauding  his  creditors, 
that  might  be  shown  in  defense  of  the  action, 
but  there  was  no  attempt  to  prove  that  the 
alleged  sale  to  plaintiff  was  fraudulent 
Neal  V.  Cone,  76  Ark.  273,  88  S.  W.  952; 
Soacb  T.  Johnson,  71  Ark.  344,  74  S.  W.  290. 

Reversed  and  remanded  for  a  new  trial. 


WESTERN  tJNION  TELEORAPH  CO.  T. 
STEWART.     (No.  179.) 

(Supreme-  (3onrt  of  Arkansas.    Oct.  25,  1016.) 

COIOCBBCE  ^s»8  —  Imtebstatb  Comkebck  — 
Statk  iNTEarBBENCK  —  Teleobams  —  Neou- 
OBNCB— ESlehents  of  Damaobs. 

Under  the  statutes  of  Arkansas  which  pro- 
vide that  mental  anguish  shall  be  an  element  of 
damages  for  negligent  failure  to  receive,  trans- 
mit or  deliver  a  telegraphic  message,  no  recovery 
can  be  had  where  the  message  is  interstate  in 
character,  and  therefore  subject  to  the  federal 
law  on  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  I  6;   Dec.  Dig.  <8=>8.] 

Appeal  from  Circuit  Court,  Logan  Coun- 
ty;   Jeptha  H.  Evans,  Judge. 

Action  by  W.  M.  Stewart  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  platntiir,  defendant  appeals. 
Reversed,  and    cause  dismissed. 

H.  C.  Mechem,  of  Ft  Smith,  for  appellant 

McOL'LLOCH,  0.  J.  This  Is  an  action 
against  the  telegraph  company  to  recover 
compensation  for  mental  suffering  alleged  to 
have  been  caused  by  the  negligence  of  the 
'company  in  failing  to  promptly  transmit  and 
deliver  a  message  to  plaintiff  at  BoonevUle, 
Ark.,  from  bis  brother  in  the  state  of  Okla- 


homa, concerning  ttie  fflness  and  death  of  his 

mother. 

The  company  defended  on  the  ground, 
among  other  things,  that  the  transmission 
and  delivery  of  the  message  constituted  in- 
terstate commerce,  which  exempted  it  from 
the  operation  of  the  statutes  of  this  state 
making  mental  anguish  an  element  of  dam- 
ages for  negligent  failure  to  receive,  trans- 
mit, or  deliver  a  telegraphic  message.  The 
case  is  ruled  by  the  recent  decisions  of  this 
court  holding  that  there  can  be  no  recovery 
of  damages  under  those  circumstances. 

Judgment  reversed,  and  cause  dismissed. 


STATE  ex  reL  MOOS,  Atty.  Gen.,  v.  WOOD- 
RUFF et  al.    (No.  188.) 
(Supreme  Court  of  Arkansas.    Oct  25,  1916.) 

1.  Cbiuinai,  Law  «=s>84  —  JintisoicnoN  of 
JusnoBS  of  thk  Peace  —  Constitutionai. 
Peovisions. 

Under  Const  art  7,  g  40,  providing  that 
justices  of  the  peace  shall  have  such  juristUo 
tion  of  misdemeanors  "as  is  now  or  may  be  pre- 
scribed by  law^"  the  Legislature  may  entirely 
abolish  the  jurisdiction  of  justices  of  the  peoc 
in  misdemeanor  cases ;  the  Constitution  oeinK 
a  limitation,  and  not  a  grant  of  powera 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g|  115-134;   Dec.  Dig.  <S=>84.] 

2.  Gbdonal  Law  ®=>84  —  Jubisdiotioh  of 
COHBTS— Constitdtional    Pbovisions. 

Under  Const  art  7,  §  43,  providing  that 
corporation  courts  for  towns  and  cities  may  be 
invested  with  jurisdiction  concurrent  with  jus- 
tices of  tile  peace  in  civil  and  criminal  matters, 
such  jurisdiction  as  under  the  Constitution  may 
be  vested  in  justices  of  the  peace  may  be  vest- 
ed in  municipal  courts,  and  the  Constitution 
does  not  require  that  such  jurisdiction  be  exer- 
cised concurrently  with  justices  of  the  peace,  and 
hence  Laws  1915,  p.  340,  establishing  municipal 
courts  in  certain  cities,  is  not  invalid,  though 
in  section  10  it  gives  such  courts  jurisdiction  ex- 
clusive of  justices  of  the  peace  over  all  misde- 
meanors committed  within  the  limits  of  the 
county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §}  115-124;  Dec.  Dig.  <3=» 
84.] 

3.  CannNAL  Law  <3=»206  —  Jttbisdiction'  of 

C0UBT9— CoNSXrrUTIONAI.  Pbovisions. 
Under  Const  art  7,  §  43,  providing  that 
corporation  courts  for  towns  and  cities  may  be 
invested  with  jurisdiction  concurrent  with  jus- 
tices of  the  peace  in  civil  and  criminal  matters, 
and  section  40,  giving  justices  of  the  peace 
original  jurisdiction  to  sit  as  examining  courts. 
Laws  1915,  p.  340,  is  not  unconstitutional  be- 
cause of  the  provision  therein  that  the  munici- 
iml  courts  thereby  created  shall  have  jurisdic- 
tion to  sit  as  examining  courts,  as  the  Consti- 
tution does  not  vest  ezchisive  jurisdiction  in 
justices  of  the  peace  to  sit  in  examining  trials. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  411-413,  460;  Dec.  Dig. 
<®=3206.] 

4.  Statutes  9=364— Pabhai.  Invauditt— Ef- 
fect. 

If  Laws  1915,  p.  340,  creating  municipal 
courts  in  certain  cities,  attempts  to  make  their 
jurisdiction  in  dvil  matters  coextensive  with 
the  limits  of  the  county,  and,  if  it  is  invalid  to 
that  extent  this  does  not  impair  the  validity 
of  the  remainder  of  the  act;    there  being  no 
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reason  to  doubt  that  the  Legislature  would  have 
enacted  the  statute  with  that  part  omitted. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Kg.  SI  58-66,  195;   Dec.  Dig.  <8=>64.] 

5.  Criminal  Law  $=>84  —  JtrRisDicTioN  of 
Courts — Constitutionai.  Provisions. 

As  the  Constitution  does  not  by  ezpieis 
terms  restrict  the  jurisdiction  of  justices  of  the 
peace  to  the  territorial  limits  of  the  township 
in  which  they  are  elected  to  serve,  and  as  arti- 
cle 7,  {  43,  provides  that  corporation  courts  for 
towns  and  cities  may  be  invested  with  jurisdic- 
tion concurrent  with  justices  of  the  peace  in 
civil  ar.d  criminal  matters,  the  Lcsislature  may 
vest  jurisdiction  in  municipal  courts  beyond  the 
geographical  limits  of  the  municipalities. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  115-124;  Dec.  Dig.  <S=> 
84.] 

6.  Statutes  <S=»S%— Special  Bill— Notice. 

The  constitutional  provision  requiring  no- 
tice of  a  special  bill  is  a  mere  direction  to  the 
Ijegislature  itself. 

[Kd.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |  6 ;  Dec.  Dig.  <S=>8'A.] 

7.  Statutes  e=>8%— Bnacti«nt— Notick  of 
Special  Acts. 

Laws  1915,  p.  340,  eatablishing  municipal 
courts  in  certain  cities  of  the  first  class,  is  not 
a  special  act  within  the  constitutional  provision 
requiring  notice  of  a  special  bill,  though  it  is 
BO  framed  as  to  include  only  the  cities  of  Little 
Rock  and  Argenta. 

[Ed.  Note.— For  other  cases,  see  Statutea, 
Cent.  Dig.  |  6;  Dec  Dig.  «=38%.] 

8.  Constitdtional  Law  (S=>102  —  Criuinal 
Law  ®=87— Compensation  of  Justice  of 
Peace— Statutory  Protibions— Impairment 
OF  Vested  Rioiits. 

Justices  of  the  peace  have  no  vested  rights 
in  the  fees  and  emoluments  of  their  office,  and 
the  matter  is  subject  to  regulation  at  any  time 
by  the  Legislature,  and  hence  Laws  1915,  p. 
340,  establishing  municipal  courts  and  restrict- 
ing the  jurisdiction  of  justices  of  the  peace,  is 
not  void  as  impairing  the  vested  rights  of  jus- 
tices of  the  peace  in  such  fees  and  emoluments. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent,  Dig.  ff  22.5,  856;  Dec.  Dig.  «=» 
102;  Criminal  Law,  Cent  Dig.  {  126;  Dec. 
Dig.  «=»87.] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Fullc,  Judge. 

Quo  warranto  by  tbe  State,  on  relation  of 
W.  L.  Moos,  Attorney  General,  against  Wil- 
liam K.  WoodruiX  and  another.  From  a 
Judgment  dismissing  the  petition,  plaintiff 
appeals.    Affirmed. 

W.  L.  Moose,  Atty.  Gen.,  and  Carmlchael, 
Broolis,  Powers  &  Itector,  of  Little  Rock,  for 
appellant.  J.  M.  Moore,  J.  W.  House,  6.  B. 
Rose,  B.  D.  Brlclchonse,  C.  T.  Coffman,  Mor- 
ris M.  Cohn,  W.  J.  Terry,  J.  F.  Loughbor- 
ough, and  H.  M.  Trleber,  all  of  Uttle  Rock, 
for  appellees. 

Mcculloch,  C.  J.  The  Attorney  Gen- 
cnil  Instituted  this  action  In  the  circuit  court 
of  Pulaski  county  by  petition  for  quo  war- 
riittto,  challenging  tbe  validity  of  a  statute 
puncted  by  the  General  Assembly  of  1915  es- 
tobll.shlng  municipal  courts  In  certain  cities 
of  the  first  class.     Acts  1915,  p.  340.     The 


statute  does  not  mention  any  city  by  name, 
but  the  description  of  tbe  territory  in  which 
it  has  application  is  so  framed  as  to  InclDde 
only  tbe  cities  of  Little  Rock  and  Argenta. 
Respondents,  who  are  Judges  of  tbe  mii- 
nlclpal  courts  in  Little  Rock,  demurred  to 
the  petition,  and  the  circuit  court  sustained 
the  demurrer  and  rendered  Judgment  dis- 
missing the  petition. 

It  is  not  contended  tliat  municipal  courts 
cannot,  under  the  Constitution,  be  establisli- 
ed,  but  the  validity  of  the  statute  establish- 
ing the  courts  presided  over  by  respondents 
is  attacked  on  the  following  grounds  set 
forth  in  tbe  brief: 

(1)  Tbe  act  Is  unconstitutional  because  it 
takes  away  all  of  the  Jurisdiction  of  Jus- 
tices of  the  i)eace  as  to  misdemeaDors  is 
townships  subject  to  the  act 

(2)  Because  it  gives  municipal  courts  jo- 
rlsdlction  to  sit  as  examining  courts,  com- 
mit, discharge,  or  recognize  offenders  to  the 
court  having  Jurisdiction  for  further  trial, 
and  to  bind  persons  to  keep  the  peace  or  for 
good  behavior. 

(3)  Because  according  to  its  terms  It  ex- 
ceeds and  extends  beyond  tbe  geographical 
t>oundaries  of  the  cities  covered  by  it 

(4)  Because  the  act  in  its  nature  Is  special, 
and  Is  an  act  applying  only  to  the  dty  of 
Little  Rock  and  another  city  contiguous  to 
the  city  of  Little  Rock,  and  not  to  the  whole 
state  at  large,  and  that  no  notice  of  the  hi- 
tended  introduction  or  passage  of  the  said 
act  was  given,  and  because  a  general  act 
could  have  accomplished  the  purpose,  if  it 
could  have  been  accomplished  at  all,  without 
the  necessity  for  a  spedal  act 

(5)  Because  tbe  act  attempts  to  take  awaj- 
the  rights  and  powers  of  the  Justices  of  the 
peace  who  were  elected  and  holding  office 
at  the  time  of  the  passage  and  approval  of 
the  act,  and  that  said  Justice  of  the  peace 
courts  are  constitutional  courts,  and  their 
powers  could  not  be  enlarged  or  restricted 
by  tbe  acts  of  tbe  Legislature. 

(6)  Because  the  Legislature  has  no  power, 
under  the  Constitution  of  Arkansas,  to  create 
a  new  Judicial  department  for  the  state,  or 
any  part  thereof,  and  that  this  was  attempt- 
ed by  giving  municipal  corporation  courts 
power  to  bear  and  determine  cases  beyond 
their  geographical  Jurisdiction. 

The  points  of  attack  will  be  discussed  in 
the  order  above  set  forth.  Whilst  the  power 
of  the  Legislature  to  create  municipal  courts 
is  not  questioned,  it  becomes  necessaty  for 
us  tu  pass  upon  the  several  attacks  made  on 
this  statute;  for  it  can  be  said,  with  much 
reason,  that  the  act  must  stand  or  fall  as 
a  whole.  Inasmuch  as  tbe  Legislature  uiij,'l>t 
not  have  enacted  it  with  any  of  its  assaultal 
parts  omitted. 

The  sections  of  the  Constitution  which  re* 
£er  to  the  creation  of  municipal  courU>  axe  as 
follows : 
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"The  jndldal  power  of  the  state  shall  be  vest- 
ed In  one  Supreme  Court ;  in  circuit  courts ;  in 
county  and  probate  courts,  and  in  justices  of  the 
peace.  The  General  Assembly  may  also  invest 
such  jurisdiction  as  may  be  deemed  necessary  in 
municipal  corporation  courts,  courts  of  common 
pleas,  where  established,  and,  when  deemed  ex- 
pedient, may  establish  separate  courts  of  chan- 
cery."    Article  7,  1 1- 

"Corporation  courts  for  towns  and  cities  may 
be  invested  with  Jurisdiction  concurrent  with 
justices  of  the  peace  in  civil  and  criminal  mat- 
ters, and  the  General  Assembly  may  invest  such 
of  them  as  it  may  deem  expedient  with  juris- 
diction of  any  criminal  offenses-  not  punishable 
by  death  or  imprisonment  in  the  penitentiary, 
mth  or  without  indictment,  as  may  be  provided 
by  law,  and,  until  the  general  assembly  shall 
otherwise  provide,  they  ahall  have  the  jurisdic- 
tion now  provided  by  law."    Article  7,  }  43. 

The  first  contention  Is  that  the  statute  Is 
void  becanse  it  attempts  to  abolish  the  Ju- 
risdiction of  justices  of  the  peace  as  to  mis- 
demeanor cases  in  the  township  in  which  It 
applies.  The  section  of  the  act  which  de- 
fines the  jurisdiction  of  municipal  courts 
reads  as  follows : 

"Sec.  10.  The  municipal  courts  shall  have  orig- 
inal jurisdiction  coextensive  with  the  county. 
The  jurisdiction  shall  be  exclusive  of  the  jus- 
tices of  the  peace  and  of  the  circuit  court  over 
the  violation  of  all  ordinances  passed  by  the 
City  Council;  exclusive  of  the  justices  of  the 
peace  in  townships  subject  to  this  act,  and  con- 
current with  the  circuit  court  over  all  misde- 
meanors committed  in  violation  of  the  laws  of 
the  state  within  the  limits  of  the  county ;  con- 
current with  the  justices  of  the  peace  and  ex- 
clusive of  the  circuit  court  in  all  matters  of 
contract  where  the  amount  in  controversy  does 
not  exceed  the  sum  of  one  hundred  dollars 
(^$100.00),  excluding  interest;  concurrent  with 
justices  of  the  peace  and  with  the  circuit  court 
in  matters  of  contract  where  the  amount  in  con- 
troversy does  not  exceed  the  snm  of  three  hun- 
dred dollars  ($300.00),  exclusive  of  interest; 
in  suitA  for  recovery  of  personal  property  where 
the  •  •  •  amount  in  controversy  does  not 
exceed  the  sum  of  one  hundred  dollars  ($100.- 
IK>).  Municipal  courts  shall  also  have  jurisdic- 
tion to  sit  as  examining  courts  and  cmnmit, 
discharge  or  recognize  offenders  to  the  court 
having  jurisdiction  for  further  trial,  and  to  bind 
persons  to  keep  the  peace  or  for  good  beha- 
vior." 

Section  19  defines  the  civil  jurisdiction  of 
justices  of  the  peace  in  townships  subject  to 
the  act  the  same  as  is  provided  by  the  Con- 
stitution, and  concludes  with  ttie  following 
as  to  jurisdiction  in  other  matters: 

"Jnstices  of  the  peace  in  townships  subject  to 
this  act  shall  also  have  jurisdiction  to  sit  as 
examining  courts  and  commit,  discharge  or  rec- 
ognise offenders  to  the  court  having  jurisdic- 
tion for  further  trial,  and  to  bind  persons  to 
keep  the  peace  or  for  good  behavior,  and  for  the 
purposes  set  out  in  this  section  they  shall  have 
power  to  issue  all  necessary  process." 

Section  20  fixes  the  compensation  of  Jus- 
tices of  the  peace  In  those  townships  at  a 
salary  of  $25  per  annmu,  and  In  addition 
thereto  the  compensation  now  prescribed  by 
statute  for  sitting  as  members  of  the  county 
levying  court,  and  also  "such  fees  as  are 
allowed  to  jnstices  of  the  peace  by  the  gen- 
eral laws  for  solemnizing  mnrrlages,  taking 
and  certifying  acknowledgments,  •  •  • 
attending  to  the  duties  of  coroner,  and  for 
services  in  relation  to  estrays." 


Another  section  provides  for  transferring 
to  the  municipal  courts  all  misdemeanor  cas- 
es pending  before  justices  of  the  township  at 
the  time  of  the  approval  of  the  act  The 
right  to  collect  fees  already  earned  by  jus- 
tices of  the  peace  In  pending  misdemeanor 
cases  Is  preserved. 

[1]  Section  40,  art.  7,  of  the  Constitution, 
after  deflning  the  dvll  Jurisdiction  of  jus- 
tices of  the  peace,  contains  a  subdivision 
which  reads  as  follows:  "Such  Jurisdiction  of 
misdemeanors  as  is  now,  or  may  be  pre- 
scribed by  law."  At  the  time  of  the  adop- 
tion of  the  Constitution  of  1874  Justices  of 
the  peace  were  clothed  with  Jurisdiction  in 
misdemeanor  cas^  concurrent  with  the  cir- 
cuit court  The  argument  now  made  before 
us  is  that,  under  a  fair  construction  of  the 
language  of  the  Constitution,  the  Legislature 
may  restrict  or  diminish  the  jurisdiction  of 
justices  of  the  peace  In  misdemeanor  cases, 
but  cannot  take  away  entirely  all  such  Ju- 
risdiction. The  language  Is  too  broad,  we 
think,  to  justify  that  construction.  If  that 
had  been  Intended  by  the  framers  of  the 
Constitution,  they  would  have  employed  a 
different  phrase.  It  does  not  declare  any 
continuing  Jurisdiction  In  misdemeanors,  but 
only  such  Jurisdiction  as  was  then  prescribed 
by  law  or  might  thereafter  be  prescribed  by 
law.  Now,  the  Constitution  In  this  particu- 
lar, as  well  as  In  all  others,  Is  not  a  grant 
of  powers  to  the  lawmakers,  but  a  limita- 
tion of  powers,  and  when  It  was  said  that 
justices  of  the  peace  shall  have  such  juris- 
diction as  "may  be  prescribed  by  law,"  It 
was  obviously  meant  that  the  will  of  the 
lawmakers  should  be  supreme  In  determin- 
ing how  much  jurisdiction,  if  any,  should  be 
conferred  upon  justices  of  the  peace,  sub- 
ject to  the  jurisdiction  vested  la  the  circuit 
courts  by  another  section  of  the  Constitu- 
tion. 

The  only  approach  to  a  construction  by 
this  court  of  the  constltutioual  provision 
now  under  consideration  is  found  in  the  oito- 
ion  in  the  case  of  State  v.  Devers,  34  Ark. 
188,  where  It  was  said: 

"We  have  above  shown  that  by  the  law  in 
force  when  the  Constitution  was  adopted  jus- 
tices of  the  pence  had  jurisdiction  of  all  mis- 
demeanors, and  they  will  continue  to  have  such 
jurisdiction  until  otherwise  prescribed  by  law. 
•  •  *  The  framers  of  the  Constitution  of  • 
1874  simply  said,  in  effect,  by  the  third  clause 
of  section  40,-  above  copied,  that  they  might 
continue  te  exercise  such  jurisdiction  until  oth- 
erwise prescribed  by  law,  but  there  is  nothing 
in  this  clause,  or  in  the  section  of  which  it  is  a 
part,  or  in  any  section  of  the  article  on  the  ju- 
dicial department,  from  which  it  may  be  fairly 
implied  that  the  framers  of  the  Constitution  in- 
teuded  to  leave  the  Legislature  at  liberty  to 
deprive  the  circuit  courts  of  all  jurisdiction  of 
misdemeanors." 

The  language  there  used  certainly  bears 
out  the  Interpretation  we  now  place  on  the 
provision  that  the  Legislature  has  the  power 
to  abolish  the  Jurisdiction  of  justices  of  the 
peace  In  misdemeanor  cases. 

[2]  It  has  been  suggested  that,4naauiuch 
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as  the  Constltntlon  only  authorizes  the  Leg- 
islature to  confer  upon  such  corporation 
courts  "jurisdiction  concurrent  with  Justices 
of  the  peace,"  It  la  necessarily  Implied  that 
the  criminal  Jurisdiction  of  Justices  of  the 
peace  cannot  be  entirely  abolished,  and  at 
the  same  time  the  Jurisdiction  of  the  corpo- 
ration courts  In  those  matters  put  In  force. 
The  argument  la.  In  other  words,  that  be- 
cause of  this  peculiar  language  of  the  Con- 
stitution only  Jurisdiction  concuri'ent  with 
Justices  of  the  peace  can  be  conferred  upon 
corporation  courts,  and  that  the  attempt  to 
abolish  the  Jurisdiction  of  Justices  of  the 
peace.  If  effectual,  destroys  the  power  to 
confer  Jurisdiction  which,  it  is  contended, 
cannot  under  the  Constitution  be  exercised 
otherwise  than  concurrently  with  Justices 
of  the  peace.  We  do  not  think,  however,  that 
the  language  Just  referred  to  meant  to  con- 
fine the  Jurisdiction  of  municipal  courts  to 
such  Jurisdiction  as  might  always  be  exer- 
cised by  Justices  of  the  peace,  but  it  was 
meant  as  authority  for  the  Legislature  to 
confer  such  Jurisdiction  upon  municipal 
courts  as  might,  under  the  Constitution,  be 
conferred  upon  Justices  of  the  peace.  The 
jurisdiction  to  be  vested  In  municipal  courts 
is.  In  other  words,  not  necessarily  to  be  exer- 
cised concurrently  with  Justices  of  the  peace, 
but  coextensive  with  the  jurisdiction  which 
could,  under  the  Constitution,  be  vested  in 
justices  of   the  peace. 

[3]  In  reply  to  the  contention  that  the 
statute  is  unconstitutional  in  its  attempt  to 
give  jurisdiction  to  municipal  courts  to  sit 
as  examining  courts.  It  is  sufficient  to  say 
that  the  language  of  the  Constitution  is  very 
broad  in  stating  that  snch  courts  "may  be 
Invested  with  Jurisdiction  concurrent  with 
Justices  of  the  peace  in  civil  and  criminal 
matters."  The  Constitution  does  not,  as 
counsel  for  petitioner  contend,  vest  exclusive 
Jurisdiction  in  Justices  of  the  peace  to  sit  in 
examining  trials.  It  expressly  confers  "orig- 
inal," but  not  exclusive,  jurisdiction,  and  in 
parceling  out  Jurisdiction  in  such  cases  the 
Legislature  has  the  power  to  vest  concurrent 
Jurisdiction  in  municipal  courts.  The  act  un- 
der consideration  does  not  attempt  to  abolish 
the  jurisdiction  of  justices  of  the  peace  in 
those  matters.  This  court  decided  In  Harris 
V.  State,  60  Ark.  209,  29  S.  W.  640,  that  a 
corporation  court  had  Jurisdiction  as  an  ex- 
amining court  within  the  city  limits. 

[4]  The  next  contention  Is  that  tHe  statute 
is  unconstitutional  because  it  extends  the 
Jurisdiction  of  the  municipal  courts  beyond 
the  geograi^ical  boundaries  of  the  munici- 
palities. The  act  undoubtedly  attempts  to 
confer  Jurisdiction  of  such  courts  coextensive 
with  the  county  in  criminal  matters,  and  in 
civil  matters  coextensive  with  the  township 
in  which  the  city  is  situated.  Whether  or 
not  the  Jurisdiction  in  civil  matters  is  co- 
extensive with  the  Umits  of  the  county,  it  is 
unimportant  to  decide,  in  determining  the 
validity  of  the  statute  as  a  whole;  for,  If  it 


should  be  found  that  there  Is  an  attempt  to 
thus  extend  the  jurisdiction,  that  would  not 
Impair  the  validity  of  the  remainder  of  the 
act  In  other  words,  If  we  should  decide  that 
there  is  an  attempt  in  the  statute  to  thus 
estond  the  jurisdiction,  and  that  it  Is  in- 
valid to  that  extept,  that  part  of  it  could  b« 
stricken  out  and  the  remainder  upheld,  for 
there  Is  no  reason  to  doubt  that  the  Legis- 
lature would  hare  enacted  the  statute  with 
that  part  omitted.  Oliver  v.  C,  B.  I.  &  P. 
By.  Co.,  89  Ark.  466,  117  S.  W.  238. 

[I]  No  limitation  is  found  In  the  C<Histita- 
tion  upon  the  power  of  the  Legislatnre  to 
vest  Jurisdiction  in  municipal  courts,  when 
established,  beyond  the  geographical  Units 
of  the  municipalities.  Nor  can  It  be  said 
that  there  exists  any  policy  or  sound  rea- 
son for  restricting  ttte  Jurisdiction  to  such 
geographical  limits.  The  authorities  cited 
on  the  briefs  of  counsel  do  not  sustain  the 
contention  that  there  is  such  an  inherent 
limitation  upon  the  power  of  municipal 
courts.  Unless  the  organic  law  forbids,  the 
Legislature  may  extend  the  jurisdiction  be- 
yond the  territorial  limits  of  the  municipali- 
ties. The  authority  found  in  the  Constltn- 
tlon is  to  vest  Jurisdiction  in  municipal  courts 
concurrent  with  the  Jurisdiction  of  justices 
of  the  peace  in  criminal  and  dvil  mattere; 
that  is  to  say,  concurrent  with  the  Juris- 
diction which  it  is  within  the  power  of  the 
Legislature  to  confer  upon  Justices  of  the 
peace.  The  Constitution  does  not  by  its 
express  terms  restrict  the  Jurlsdlctioa  of 
jusUces  of  the  pence  to  the  territorial  limits 
of  the  township  in  which  they  are  elected 
to  serve;  thereifore  the  Jurisdiction  of  ma- 
nicipal  courts  finds  no  such  restriction  in 
the  Constitution.  At  the  time  of  the  adop- 
tion of  the  Constitution  of  1874  corporation 
courts  in  cities  of  the  first  class  exercised  the 
same  Jurisdiction  under  statutes  then  hi 
force  as  did  justices  of  the  peace  (Gantt's 
Digest,  §  3283),  which  thus  extended  the 
criminal  jurisdiction  to  the  territorial  lim- 
its of  the  county,  the  same  as  that  exercised 
by  Justices  of  the  peace. 

[6,  7]  This  court  Is  thoroughly  committed 
to  the  rule  that  the  provision  of  the  Consti- 
tution requiring  notice  of  a  special  blU  la  a 
mere  direction  to  the  Legislature  itself,  and 
it  Is  therefore  unnecessary  to  devote  any 
time  to  the  discussion  of  the  point  raised  In 
this  case  that  this  act  is  void  because  it  Is 
a  special  one,  and  that  no  notice  was  given. 
Moreover,  the  act  establishing  these  mu- 
nicipal courts  is  not  a  special  one  vrithln  the 
meaning  of  the  Constitution.  Waterman  v. 
Hawkins,  75  Ark.  120,  86  8.  W.  844. 

[8]  The  argument  that  the  act  is  void  be- 
cause it  attempts  to  Impair  the  vested  rights 
of  Justices  of  the  peace  in  the  fees  and  emol- 
uments of  the  office  is  unsound,  for  the  rea- 
son that  such  officers  have  no  such  vested 
rights,  and  the  matter  is  subject  to  regula- 
tion at  any  time  by  the  Legislatute.  Hum- 
phry V.  Sadler,  40  Ark.  100. 
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Tbe  last  contentian  of  connsel  for  peti- 
tioner (the  Blztb)  la  disposed  of  by  what  has 
been  already  said  ooncemlng  the  other  points 
of  attack. 

Upon  the  whole  we  are  unable  to  discover 
any  conflict  In  this  statute  with  the  Constl- 
tntion  of  the  state;  that  is  to  say,  a  con- 
flict In  a  matter  which  would  invalidate  the 
whole  act,  and  which  would  vitiate  the  title 
of  respondents  to  the  offices  created  by  the 
statute. 

The  Judgment  of  ttie  drcnlt  court  is  there- 
fore affirmed. 

KIRBT,  J.,  dissents. 


WATEBS  V.  HANLEY.     (No.  190.) 
(Supreme  Court  of  Arkansas.    Oct.  26,  1916.) 

1.  HOMKSTEAD         4=S>U.8  —  SALK  —  EZECUTOBT 

Contracts— Vesting  of  Titu:. 

Where  defendant,  a  married  man,  signed  an 
executory  contract  for  the  sale  of  hia  homestead, 
receiving  the  purchase  price,  but  continuing  to 
occupy  the  premises  for  a  time,  during  which 
they  were  destroj'ed  by  fire,  he  cannot,  by  deed 
of  himself  and  wife  made  subsequent  to  the  fire, 
thrust  the  loss  upon  the  vendee  under  the  con- 
tract, since  the  contract  was  wholly  executory, 
and,  being  of  the  homestead,  was  not  binding 
upon  bis  wife,  and  therefore  not  binding  upon 
the  vendee. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  |§  192,  196,  208-20S),  216,  217 ;  Dec. 
Dig.  «=>118.J 

2.  Homestead  «=>118  —  Hiohts  or  Wmc  — 
Sau:. 

Under  Kirby's  Dig.  {  3901,  providing  that 
no  instrument  affecting  the  homestead  of  any 
married  man,  unless  his  wife  joins  in  the  ex- 
ecution, shall  be  valid,  a  deed  purporting  to  con- 
vey a  homestead  of  a  married  man  is  void  where 
the  wife  fails  to  join ;  nor  can  he  without  her 
signature  make  a  contract  to  convey  the  home- 
stead which  will  be  binding  on  her. 

[Ed.  Note.-=-For  other  cases,  see  Homestead, 
Cent  Dig.  U  192,  195,  203-209,  216,  217; 
Dec.  Dig.  «=»118.] 

Appeal  from  Garland  Chancery  Court; 
Jethro  P.  Henderson,  Chancellor. 

Action  by  Thos.  L.  Hanley  against  W.  W. 
Waters.  From  a  judgment  for  plaintiff,  de- 
fendant appeala    AflSrmed. 

A.  J.  Murphy,  of  Hot  Springs,  and  Moore, 
Smith  &  Moore,  of  Uttle  Rock,  for  appellant. 
T.  P.  Farmer  and  C.  Floyd  Huff,  both  of 
Hot  Springs,  for  appellee. 


HART,  J.  W.  W.  Waters  and  Thomas  I* 
Hanley  entered  Into  an  executory  contract  for 
the  sale  of  certain  property,  as  follows: 

"Hot  Springs,  Ark.,  August  21,  1918. 

"I  have  this  day  sold  to  Mr.  Thomas  Hanley, 
my  residence  aad  lot,  with  all  buildings  thereon, 
on  Garden  street,  in  the  dty  of  Hot  Springs, 
Ark.,  for  tlie  sum  of  six  thousand  five  hundred 
dollars,  cash  in  hand,  to  give  possession  on 
September  15,  1918 ;  all  time  after  said  date  I 
am  nsing  said  premises  to  pay  $40  per  month 
for  same ;  all  papers  to  be  made  by  the  20th 
of  September,  1913.  W.  W.  Waters." 


At  the  time  of  the  execution  of  tbe  ccm- 
tract  Hanley  paid  the  purchase  price  of  the 
property,  which  was  $6,500.  On  tbe  5th  day 
of  September,  1913,  while  Waters  was  stiU 
In  possession  of  the  property,  and  before  a 
deed  to  the  same  had  been  executed  by  him 
to  Hanley,  the  house  and  Improvements  on 
the  lots  were  burned  without  fault  of  either 
party,  hanley  instituted  this  action  in  the 
circuit  court  against  Waters  to  recover  $0,- 
500,  the  purchase  price,  on  the  ground  that 
the  destruction  of  the  Improvements  operat- 
ed as  a  rescission  of  the  contract.  Waters 
answered,  and  admitted  that  he  was  resid- 
ing on  the  property  at  the  time  the  house 
and  other  Improvements  were  burned,  and 
stated  that  at  the  date  of  the  execution  of 
the  contract  he  was  a  married  man,  and  at 
that  time  occupying  the  property  as  his 
homestead,  and  was  still  occupying  it  as  such 
at  tbe  time  of  the  fire ;  that  on  the  5tb  day 
of  September,  1913,  all  of  the  buildings  on 
said  lot  were  destroyed  by  fire  without  the- 
fault  of  either  party ;  that  subsequent  to  the 
fire,  and  before  the  20th  day  of  September, 
1913,  he  executed  a  warranty  deed  to  Han- 
ley to  said  property ;  and  that  his  wife  join- 
ed in  the  execution  of  said  deed. 

On  motion  of  Waters  the  cause  was  trans- 
ferred to  the  chancery  court,  and  was  tried 
there  by  the  chancellor  on  an  agreed  state- 
ment of  facts  substantially  as  stated  above, 
and  therefore  not  necessary  to  be  repeated 
here.  The  chancellor  found  the  Issues  in  fa- 
vor of  the  plaintiff,  Hanley,  and  the  defend- 
ant. Waters,  has  appealed. 

[f]  Counsel  for  the  defendant  argue  for  a 
reversal  of  the  decree  upon  the  ground  that,, 
where  a  contract  is  made  for  the  future  con- 
veyance of  land  and  the  buildings  situated 
thereon,  with  no  provision  as  to  the  con- 
tingency of  the  buildings  being  destroyed  by 
flre  before  the  time  appointed  for  the  convey- 
ance, the  loss  by  such  flre  falls  wholly  upon 
the  veudce.  On  tbe  other  hand,  it  Is  contend- 
ed by  counsel  for  plaintiff  that  in  such  case- 
the  loss  falls  upon  the  vendor.  Many  au- 
thorities are  cited  by  them  In  support  of 
their  respective  contentions.  It  must  be  ad- 
mitted that  the  authorities  are  In  Irreconcila- 
ble conflict  on  this  question,  but,  under  the 
facts  In  this  case,  we  do  not  deem  it  neces- 
sary to  spend  any  time  upon  the  numerous 
decisions  in  England  and  In  this  country 
upon  the  question. 

The  facts  are  undisputed,  and  show  that 
the  property  in  question  was  the  homestead 
of  Waters,  and  that  his  wife  was  living  at 
the  time  of  the  execution  of  the  contract, 
and  that  Waters  resided  upon  the  property  at 
the  time  the  contract  was  made  and  at  the 
time  the  fire  occurred. 

Those  cases  which  hold,  as  well  as  the 
text-writers  who  adopt  the  rule,  that  where 
buildings  are  destroyed  by  flre  occurring  be- 
tween the  date  of  the  contract  and  the  con- 
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veyance,  the  loes  falls  uix>n  the  vendee,  do 
.so  in  the  appUcatioa  of  the  maxim  that  eq- 
uity regards  that  as  done  which  ought  to  be 
done.  Therefore,  they  say,  in  following  this 
rule  of  equity,  as  soon  as  the  contract  is 
flnaUy  concluded,  even  though  It  is  wholly 
executory  in  form,  there  results  by  its  con- 
veyance an  equitable  conversion  of  the  land 
and  the  purchase  money,  and  the  purchaser 
then  becomes  the  equitable  owner  of  the 
land ;  and,  this  being  so,  they  say,  the  con- 
clusion can  hardly  be  escaped  that  the  loss 
must  fall  on  the  vendee.  Pomeroy's  BJqulty 
Jurisprudence,  vol.  6,  {  859;  Id.,  vol.  4,  f 
1406 ;  Id.,  vol.  1,  H  368-372.  See,  also,  Sew- 
ell  V.  Underhlll,  197  N.  Y.  168,  90  N.  R  430, 
27  L.  K.  A.  (N.  S.)  233,  134  Am.  St  Rep.  863, 
18  Ann.  Cas.  795,  and  Hawkes  v.  Kehoe  et 
al.,  193  Mass.  419,  79  N.  E.  766,  10  I/.  R.  A. 
(N.  S.)  125,  9  Ann.  Cas.  1053. 

[2]  Section  3901  of  Kirby's  Digest  pro- 
vides: 

"No  conveyance,  mortgage  or  other  instru- 
ment affecting  the  homestead  of  any  married 
man  shall  be  of  any  validity  except  for  taxes, 
laborers'  and  mechanics'  liens,  and  the  purchase 
money,  unless  his  wife  joins  in  the  execution 
of  such  instrument  and  acknowledges  the  same." 

Under  this  statute  we  have  always  held 
that  a  deed  purporting  to  convey  the  home- 
stead of  a  married  man  Is  a  nullity  if  his 
wife  fails  to  Join  in  the  execution  of  the 
deed.  Pipkin  v.  Williams,  57  Ark.  242,  21  S, 
W.  433,  38  Am.  St.  Rep.  241;  Stephens  v. 
Stephens,  108  Ark.  53.  156  S.  W.  837. 

It  Is  clear  that,  if  the  husband  cannot 
make  a  conveyance  of  the  homestead  viith- 
ont  the  concurrence  of  his  wife,  he  cannot 
make  a  contract  to  convey  the  homestead 
which  will  be  obligatory  upon  his  wife.  If 
he  could  make  a  contract  to  convey  the  home- 
stead which  would  be  obligatory  upon  his 
wife,  the  statute  could  be  easily  evaded,  and 
would  be  of  no  force.  Xost  v.  Devault,  9 
Iowa,  60.  See,  also,  Lott  v.  Lott,  146  Mich. 
580,  109  N.  W.  1126,  8  L.  R.  A.  (N.  S.)  748, 
where  It  was  held  that  a  quitclaim  deed  by 
a  married  woman  of  her  interest  in  the 
homestead  in  connection  with  her  husband's 
contract  to  convey  could  not  be  held  to  con- 
stitute a  land  contract  enforceable  in  equity. 
Under  the  facts  of  this  case,  the  husband  did 
not  have  the  ability  to  carry  out  the  con- 
tract made  by  himself  for  the  conveyance  of 
his  homestead,  and  the  equitable  title  never 
vested  In  his  vendee.  It  does  not  help  the 
case  any  that  the  wife  after  the  fire  Joined 
with  the  husband  in  the  execution  of  a  deed. 
This  was  her  voluntary  act,  and  was  not 
done  in  compliance  with  the  requirements  of 
the  contract.  The  contract  of  the  vendor 
could  not  have  been  specifically  enforced  in 
equity,  and  the  vendee  never  held  the  equita- 
ble title. 

Consequently  the  rule  contended  for  by 
counsel  for  the  defendant  does  not  obtain, 
and  the  decree  will  be  affirmed. 


LAWSON  V.   STATE.     (No.   134.) 
(Supreme  Court  of  Arkansas.    Sept  27, 1916.) 

1.  Cbiuinal  Law  ^=»36  —  EWidkncb  —  Pbos- 
ECUTiNO  Witness. 

The  rule  that  one  in  pari  delicto  with  the 
defendant  cannot  recover  for  alleged  acts  of  the 
defendant  does  not  apply  to  criminal  actions, 
since  they  are  for  the  protection  of  the  public, 
and  hence  the  fact  that  the  prosecuting  witness 
was  also  a  party  to  the  crime  will  not  prevent 
conviction  of  the  defendant. 

(Ed.  Note, — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  «=>36.] 

2.  False  Pbetenses  <3=97— Obtainino  Mon- 
ey BY  False  Pbetenses— Natube  oi  Pbe- 

TENSX. 

To  make  out  the  offense  of  obtaining  monej 
by  false  pretenses,  the  pretense  must  be  of  i 
past  event  or  of  a  present  fact,  and  not  of  fu- 
ture promise. 

[Bid.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §|  5-12,  26 ;  Dec.  Dig.  «=»7.] 

S.   False  Pbetenses  9=»7— Elemkntb  or  Of- 
fense. 

Where  defendant  falsely  represented  him- 
self to  be  a  revenue  officer,  that  it  was  bis  power 
and  duty  to  arrest  a  witness,  bat  that  he  would 
end  the  matter  on  payment  to  him  of  fSOO, 
which  was  given  him,  he  was  goilty  of  obtaininz 
money  by  false  pretenses ;  the  pretense  being  o! 
present  facts  as  to  defendant  s  official  power 
and  duty. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §f  5-12,  25 ;  Dec.  Dig.  ®=»7.] 
4.  False  Pbetenses  «=938-Obtain]:no  Mon- 
ey BY  False  Pbetenses— Indictment  a-no 
Infobuation. 

An  indictment  charging  that  defendant 
represented  that  he  had  the  power  to  withhold 
information  against  the  prosecuting  witness 
from  the  federal  authorities,  and  that  he  would 
so  withhold  the  information  on  payment  of  |300, 
is  at  fatal  variance  with  evidence  sbowing  that 
the  defendant  represented  himself  to  be  a 
revenue  officer  and  would  end  the  matter  on  the 
payment  of  $300,  so  that  a  conviction  on  such 
indictment  and  evidence  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see.  False  Pre- 
tenses, Cent  Dig.  iS  50-63 ;    Dec.  Dig.  i8=>3S.J 

Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Qautney,  Judge. 

J.  E.  Lawson  was  convicted  of  obtaining 
money  by  false  pretenses,  and  be  appeals. 
Reversed  and  remanded. 

R.  H.  Dudley,  of  Piggott,  for  appellant 
Wm.  L.  Moose,  Atty.  Gen.,  and  P.  Streepey, 
ABSt  Atty.  Oen.,  for  the  SUte. 

HART,  J.  J.  B.  Lawson  was  indicted, 
tried,  and  convicted  of  the  crime  of  obtaining 
money  by  false  pretenses.  From  the  judg- 
ment of  conviction,  he  has  duly  prosecuted 
an  appeal  to  this  court  In  order  to  detei^ 
mine  the  Issues  raised  by  the  appeal.  It  Is 
only  necessary  to  abstract  the  testimony 
given  by  the  prosecuting  witness.  Uis  tes- 
timony tends  to  prove  a  state  of  facts  sub- 
stantially as  follows:  The  prosecuting  wit- 
ness, A.  0.  Deakln,  the  defendant,  J.  E.  Law- 
son,  and  Ed  Lucas  were  all  residents  of 
Greene  county.  Ark.,  and  were  friends  and 
neighbors.  Mr.  Lncas  showed  Deakln  a  bill, 
and  said  that  it  had  been  made  on  stolen 


4E3For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjOOQIC 


AAJ 


liAWSON  y.  STATB 


«19 


government  plates.  De&kln  told  him  that  It 
was  bogus,  and  Lucas  replied  that  It  was  as 
good  as  any  money.  Lucas  asked  Deakin  If 
he  had  received  a  letter  from  a  man  named 
Bacon,  and  Deakin  replied  that  be  bad  not 
Later  he  received  a  letter  from  Paul  Bacon 
at  Memphis,  Tenn.  The  letter  stated  that 
the  writer  had  some  money  that  had  been 
made  from  a  stolen  government  die  which 
could  not  be  told  from  good  money;  that 
they  would  send  out  some  of  this  money  for  a 
certain  per  cent  A  second  letter  was  re- 
ceived by  Deakin  which  contained  a  sample 
bill.  Deakin  answered  the  second  letter, 
and  sent  bis  reply  to  Paul  Bacon  at  Memphis. 
He  received  further  letters  In  regard  to  the 
matter,  but  they  were  sent  by  C.  V.  Mans- 
field, and  were  mailed  at  points  in  the  state 
of  Missouri.  In  one  of  these  letters  the  writ- 
er stated  that  detectives  had  followed  bis 
men  from  the  post  office,  and  had  taken  pos- 
session of  their  mall;  that  he  feared  the  de- 
tectives had  gotten  a  letter  written  to  them 
by  Deakin,  and  on  tbat  account  advised 
Deaklu  to  lay  low  for  a  few  daya  The  writ- 
er also  stated  that  the  boys  bad  gotten  away 
with  the  plates  and  had  paid  the  detectives 
to  turn  blm  loose.  The  letter  also  stated 
tbat  the  writer  did  not  think  that  the  de- 
tectives would  arrest  his  customers;  Sub- 
sequently the  defendant  came  down  to  the 
gin  where  Deakin  was  working  and  told  him 
that  be  was  never  more  surprised  than  when 
he  got  a  letter  from  Mr.  Callahan  stating 
that  Deakin  had  written  for  some  counterfeit 
money.  The  defendant  told  Deakin  that  he 
had  violated  the  federal  laws,  and  Deakin 
replied  tbat  be  bad.  The  defendant  then 
exhibited  to  Deakin  the  letters  be  had  writ- 
ten about  the  money.  Defendant  further 
stated  to  Deakin  that  the  only  thing  he  could 
do  was  to  pay  off;  that  It  would  take  $100, 
but  tbat  be  would  let  blm  off  for  less.  He 
anally  paid  the  defendant  $300.  Deakin 
stated  that  the  defendant  Lawson,  represent- 
ed to  bim  that  be  was  a  revenue  officer,  and 
also  stated  that  it  was  his  duty  and  power 
to  arrest  him  for  violating  the  criminal 
laws  ot  the  United  States,  but  that  the  de- 
fendant was  not,  in  fact,  an  officer  of  the 
United  States;  that  he  paid  the  defendant 
$300,  and  that  the  defendant  did  not  arrest 
blm.  He  first  stated  tbat  the  defendant  told 
bim  tbat,  if  he  would  give  him  $300,  that 
wonld  settle  the  fine  and  penalty  against 
him  for  violating  the  federal  laws,  and  that 
he  paid  the  defendant  $300  in  settlement  of 
this  fine  and  penalty.  Again  he  stated  that 
the  defendant  told  him  that  tbe  payment  of 
the  $300  was  an  end  of  the  matter,  and  tbat 
be  (the  defendant)  would  protect  him;  that 
the  defendant  further  promised  to  protect 
blm  and  to  withhold  all  the  Information  ac- 
quired by  him. 

[1]  It  is  insisted  tbat  the  defendant  can- 
not be  held  guilty  of  obtaining  money  by 
false  pretenses  under  our  statute,  because 
he  could  not  have  obtained  the  money  of  I 


tbe  prosecuting  wltneaa  by  the  alleged  pre- 
tenses, If  false,  unless  the  prosecuting  wit- 
ness gave  it  in  settlement  of  a  felony,  and 
the  prosecuting  witness  himself  being  thus 
guilty  of  a  crime,  tbe  law  would  not  listen 
to  his  complaint  This  doctrine  was  applied 
in  McCord  v.  People,  -16  N.  Y.  470,  where  the 
accused  falsely  pretended  to  be  an  officer 
with  a  warrant  to  arrest  tbe  prosecuting 
witness,  and  thereby  Induced  tbe  witness  to 
deliver  to  him  certain  property.  The  court 
held  tbat  the  prosecutor  parted  with  his 
property  as  an  Inducement  to  a  supposed 
officer  to  violate  the  law  and  his  duty,  and 
that  the  Indictment  could  not  be  sustained. 
The  court  said: 

"Neitlier  the  law  or  public  policy  desimis  the 
proteclion  of  ro^es  in  their  acalings  with  each 
other,  or  to  insure  fair  dealing  and  truthful- 
ness, as  between  each  other,  in  their  dishonest 
practices.  Tbe  design  of  tbe  law  is  to  protect 
those  who,  for  some  honest  purpose,  are  induced, 
upon  false  and  fraudulent  representations,  to 
give  credit  or  part  with  their  property  to  an- 
other, and  not  to  protect  those  who,  tor  un- 
worthy or  illegal  purposes,  part  with  their 
goods." 

The  fallacy  of  this  reasoning  is  shown  in 
the  dissenting  opinion  by  Pecklmm,  J.,  where 
he  points  out  that  the  primary  object  sought 
to  be  accomplished  in  prosecutions  for  crime 
Is  tbe  suppression  of  crime,  and  the  protec- 
tion of  the  public.  For  this  reason,  the 
principle  of  civil  Jurlsprudenoe  that,  where 
the  Injured  person  Is  a  party  to  the  crime  or 
unlawful  entei-prlse,  he  will  not  be  heard 
to  complain,  and  tbe  law  will  leave  tbe  par- 
ties where  it  finds  them,  has  no  application 
to  criminal  proceedings.  In  criminal  pro- 
ceedings the  state  is  the  prosecutor,  and  tbe 
proceeding  Is  in  its  name.  The  complainant 
is  no  party  to  the  proceeding.  The  prosecu- 
tion of  the  accused  by  the  state  is  not  for 
the  benefit  of  the  complaining  party,  but  its 
purpose  Is  to  punish  a  public  offense  and  to 
prevent  wrongdoing. 

It  is  no  answer  to  say  tbat  the  accused 
should  not  be  punished  because  the  prosecute 
Ing  witness  was  also  guilty  of  an  offense  In 
tbe  same  transaction.  This  rule  was  applied 
in  the  case  of  Perkins  v.  State,  67  Ind.  270, 
33  Am.  Rep.  89,  where  the  court  held  tbat 
one  who  falsely  represents  himself  to  another 
as  an  officer  having  a  warrant  for  the  arrest 
of  the  other  for  forgery,  and  power  to  com- 
promise the  offense,  and  threatens  to  arrest 
him,  and  by  means  of  such  representation 
and  threats  obtains  from  him  a  valuable 
thing  as  a  consideration  for  not  making  the 
arrest  Is  guilty  of  the  crime  of  false  pre- 
tenses. 

In  Commonwealth  v.  Henry,  22  Pa.  253,  it 
was  alleged  In  an  indictment  that  the  de- 
fendant, with  intent  to  defraud  the  prose- 
cutor, falsely  asserted  to  him,  and  also  to 
another  person  who  communicated  it  to  him, 
that  he  had  a  warrant,  Issued  by  compe- 
tent authority,  commanding  the  arrest  of 
the  daughter  of  the  prosecutor,  for  an  offense 
punishable  by   fine  and  imprisonment,  and 
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that  he  threatmed  to  arrest  her,  by  means 
of  whldi  representations  he  obtained  from 
the  prosecator  effects  and  money  of  the  value 
of  $100.  It  was  held  that  this  was  such  an 
obtaining  of  money  under  false  pretenses 
and  Indictable  under  the  twenty-first  section 
of  the  act  of  the  12th  of  July,  1842  (P.  L. 
345).  See,  also,  Commonwealth  t.  O'Brien, 
172  Mass.  248,  52  N.  K.  77;  Horton  t.  State, 
85  Ohio  St.  13,  96  N.  E.  797,  39  L.  K.  A.  (N. 
S.)  423,  Ann.  Cas.  1913B,  90;  and  case  note 
to  17  U  B.  A,  (N.  S.)  276. 

[2]  The  essence  of  the  offense  Is  that  the 
false  pretense  should  be  of  a  past  event,  or 
a  fact  having  a  present  existence,  and  not  of 
something  to  happen  tn  the  future;  as  a 
promise  to  do  an  act  In  the  future  Is  not 
suBlclent.  The  promise  made  to  the  piosecnt- 
Ing  witness  by  the  defendant  that  he  would 
protect  the  witness  and  would  settle  the 
crime  with  the  federal  authorities  was  a  ref- 
erence to  a  future  act;  and,  being  a  promise 
to  do  an  act  in  the  future,  was  not  a  pretense 
within  our  statute.  Besides,  the  prosecuting 
witness  was  bound  to  know  that  defendant 
had  no  power  to  compromise  a  crime.  Eow- 
ever,  In  Parker  v.  State^  98  Aik.  676,  137  S. 
W.  253,  the  court  said  : 

"The  false  pretense  itself  is  a  fraudalent  rep- 
resentation of  an  existing  fact  or  past  event  by 
one  who  knows  that  It  Is  not  true,  and  of  such 
a  nature  as  to  induce  the  party  to  whom  it  is 
made  to  part  with  sometbing  of  value ;  and  the 
facts  constituting  such  false  pretense  should  bo 
stated  with  due  certainty.  But  the  false  pre- 
tense need  not  be  the  only  inducement  to  cause 
the  part?  defrauded  to  sign  the  Instrument  or 
part  with  his  goods ;  the  pretense  may  be  com- 
bined with  other  motives  or  be  partly  founded 
upon  some  promise.  It  is  sufBdent  if  the  folse 
pretense  operated  either  alone  or  with  other 
causes.  Therefore  it  will  not  invalidate  an  in- 
dictment to  aUege  other  facts,  promises,  or 
causes  in  conjunction  with  the  false  pretense 
which  is  specifically  set  fortli,  if  such  false  pre- 
tense is  sufficient.'' 

And  In  Johnson  t.  State,  36  Ark.  242,  the 
court  held  that  It  is  not  necessary  that  the 
false  pretense  should  be  such  as  is  calculat- 
ed to  deceive  a  person  of  ordinary  prudence 
or  caution;  that  it  was  as  criminal  to  de- 
fraud the  unwary  as  the  wary. 

[3]  The  testimony  of  the  prosecuting  wit- 
ness, when  given  its  strongest  probative  force. 


tended  to  prove  that  the  defendant  f&Lsel; 
represented  to  him  that  he  was  a  revenne 
officer,  and  that  he  had  the  power  and  that 
It  was  his  duty  to  arrest  the  witness;  tiiat, 
If  witness  would  pay  him  $300,  that  woQld 
be  the  end  of  the  matter.  The  false  pretense 
was  that  defendant  had  the  power  and  tlutt 
it  was  his  duty  to  arrest  the  prosecuting  wit- 
ness, but  the  defendant  stated  that  be  would 
not  arrest  him  If  he  would  comply  with  the 
terms  of  the  defendant  In  short,  there  was 
an  implied  threat  that  defendant  would  ar- 
rest the  prosecuting  witness  If  he  did  not 
comply  with  his  terms.  The  evidence,  we 
think,  If  believed  by  the  Jury,  was  sufficient 
to  warrant  a  conviction. 

[4]  It  is  also  contended  that  there  is  a 
fatal  variance  between  the  indiotment  and 
the  evidence  as  to  the  effect  of  the  pretenses; 
and  In  this  contention  we  think  counsel  are 
right  An  indictment  for  obtaining  monej 
by  false  pretenses  must  set  out  the  offense 
in  such  terms  as  will  give  the  defendant  no- 
tice of  the  specific  criminal  act  with  which 
he  Is  charged.  The  Indictment  is  quite 
lengthy,  and  we  do  not  think  any  useful  par- 
pose  could  be  served  by  setting  It  out  In  full. 
We  deem  It  sufHclent  to  say  that  it  In  sub- 
stance,  charges  the  offense  to  have  been  com- 
mitted by  the  defendant  falsely  representing 
to  the  prosecuting  witness  that  he  had  the 
power  to  withhold  from  the  federal  authori- 
ties charged  with  the  enforcement  of  the 
criminal  laws  of  the  United  States  all  infor- 
mation against  him,  and  that  he  would  with- 
hold such  Information  for  the  consideration 
of  $300.  This  was  an  allegation  essentially 
descriptive  of  the  offense  as  charged.  As  we 
have  already  seen,  the  evidence  In  behalf 
of  the  state  at  the  trial  tended  to  prove  that 
the  defendant  falsely  represented  that  he 
was  himself  a  revenue  officer ;  that  lie  had 
the  power  and  that  it  was  his  duty  to  arrest 
the  prosecuting  witness;  but  that  he  would 
not  do  so  if  $300  were  paid  him.  Thus  it 
will  be  seen  that  there  was  a  fatal  variance 
between  the  proof  and  allegation,  and  the 
court  should  have  so  Instructed  the  Jury. 

For  the  error  In  not  doing  so,  the  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings  according  to  law. 
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JOHNSON  *  sL  T.  WHITOOMB  et  aL 
(Court  of  Appeal  of  Kentncky.    Nov.  11,  1916.) 

1.  Wiixa    €=634^Veoted   Remaindebb— Bx- 

nNOUISmCBNT. 

Where  a  will  creates  a  life  estate  in  trost, 
with  remainder  over  at  the  death  of  the  life 
tenant,  the  devisees  take  a  vested  remainder  in 
fee,  subject  to  defeat  Ly  their  death  prior  to 
that  of  the  life  tenant 

[Kd.  Note.— £Y>r  other  cases,  see  WUla,  Cent. 
Dig.  SS  1488-1&10;  Dec  Dig.  «=>634.] 

2.  Rekaindebs  €=3l6— Vested  Reil^ikdebs— 
Sauc. 

Gen.  St  c  63,  art  6,  S  1,  providing  that 
remainders  and  contingent  interests  in  land  mtLj 
be  sold  on  petition  of  the  owner  of  the  present 
or  a  vested  interest,  all  persons  in  being  inter- 
ested in  the  land  being  made  parties,  and  the 
purchaser  under  such  sale  shall  talte  all  title 
of  the  present  and  futnre  contingent  claimants 
to  said  lands,  authorizes  the  sale  and  reinvest- 
ment of  estates  of  persons  taking  vested  remain- 
ders after  a  life  estate  created  by  a  will. 

[Ed.  Note. — For  other  cases,  see  Bemainders, 
Cent  Dig.  i  H;    Dec.  Dig.  <S=>16.] 

8.  Remaindebs  ds»16  —  Sale  bt  Ordeb  or 

Coxjiw^TiTLB  Passing. 

A  testator  created  a  life  estate  in  trust  for 
his  wife  and  a  remainder  over  cm  her  death  to 
four  of  his  six  brothers  and  sisters,  but  made 
no  provision  for  the  contingency  of  death  of  all 
the  remaindermen  pending  the  Ufe  estate.  Dur- 
ing the  life  estate  the  life  tenant,  by  action  un- 
der Gen.  St  c.  63,  art  6,  providing  that  sales 
of  contingent  interests  may  be  made  which  shall 
be  binding  upon  all  contingent  interests  in  the 
real  estate,  all  persons  in  interest  made  parties, 
in  which  action  the  remaindermen  and  the  heirs 
at  law  of  the  two  sisters  not  named  in  the  will 
were  parties,  procured  the  sale  of  a  lot  of  land. 
Held,  that  children  of  the  remaindermen  were 
barred  from  attacking  the  sale,  althoogh  they 
were  not  parties  to  the  action  for  the  sale. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent  Dig.  $  11;    Dec.  Dig.  «=>16.] 

4.  Remain  DEBS  «=3l6  —  Sale  bt  Obdeb  of 

CODBT— OPEKATION  AND   EFFECT. 

Where  sale  is  made  under  Gen.  St.  c.  68, 
art.  6,  providing  for  the  sale  of  contingent  in- 
terests in  lands  and  a  reinvestment  of  the 
fonds,  the  sale  and  reinvestment  cut  oS  all 
rights  of  contingent  takers,  who  must  then  look 
to  the  fund  derived  from  the  sale  for  their 
share. 

[Ed.  Note. — EV>r  other  cases,  see  Remainders, 
Cent.  Dig.  {  11 ;   Dec.  Dig.  (»=9l6.] 

6.  Pi/BADiNO  4=»S  —  Pleading  Judohent  — 

CONOLVBIONS  OF  IiAW. 

In  ejectment  for  land  plaintiffs  alleged  the 
■ale  of  the  land  under  order  of  the  court  in  an 
action  "seeking  a  sale  and  division  of  the  pro- 
ceeds of  certain  property  of  [testator's]  estate," 
to  which  the  life  tenant  and  remaindermen,  and 
certain  heirs  of  testator  not  named  in  the  will, 
were  parties,  but  failed  to  set  out  any  of  the 
record  in  such  action,  or  to  further  allege  its 
contents.  Held,  on  demurrer  to  the  petition, 
that,  in  view  of  the  presumption  on  collateral 
attack  in  favor  of  the  prior  judgment,  the  alle- 
gation of  the  purpose  of  such  action  was  a 
mere  conclusion  of  tb«  pleader  and  insufficient 
to  show  that  the  action  was  not  brought  under 
Gen.  St  c.  63,  art.  6,  under  which,  plaintiffs, 
who  were  heirs  of  the  remaindermen,  and  not 
parties,  would  be  bound  by  the  sale. 

[Ed.    Note.— For    other   cases,    see    Pleading 
Cent  Dig.  M  12-28^^,  68;  Dec.  Dig.  «=>8.] 

Appeal  from  GIrcalt  Court,  Jefferson  Ooan- 
ty,  Chancery  Branch,  First  Division. 


Action  by  Charles  K.  Johnson  and  others 
against  J.  A.  Whitcomb  and  others.  From 
a  Judgment  for  defendant  on  sustaining  his 
demurrer  to  the  petition,  plaintUfs  appeal. 
Afi9rmed. 

Bdw.  C.  Wurtele  and  John  Irlck,  both  of 
Louisville,  for  appellants.  Oscar  Bader,  of 
Louisville,  for  appellee  Whitcomb. 

HANNAH,  J.  In  1888  Charles  M.  Tbms- 
ton  died,  domiciled  in  Louisville.  His  will 
contained  this  language: 

"After  the  payment  of  the  above  legacies  and 
my  just  debts.  I  devise  and  bequeath  to  my  sis- 
ter, Barbara  F.  Thruston,  in  trust  for  my  dearly 
beloved  wife,  all  the  rest  and  residue  of  my  es- 
tate of  every  kind  and  description,  the  income 
arising  therefrom  to  be  paid  to  my  said  wife 
during  her  life.  After  her  death,  to  be  equally 
divided  between  my  brother  and  sisters  herein- 
before named  or  such  of  them  as  may  be  living 
at  that  time." 

The  brother  and  sisters  referred  to  were 
John  Thruston,  Emma  C.  Thruston,  Barbara 
F.  Thruston,  and  Anna  B.  Johnson.  The  tes- 
tator had  two  other  sisters,  Mary  T.  Rogers 
and  Eliza  Sn.rdor  Hornsby.  He  had  no 
children.  The  widow  died  August  19,  1913. 
The  remaindermen  mentioned  In  the  will  had 
aU  died  before  that  date. 

On  May  21,  1890,  an  action  was  institut- 
ed In  the  Louisville  Chancery  court,  being 
No.  43540,  and  styled  Leonora  Thruston  v. 
Barbara  Thruston  et  al.,  to  obtain  a  sale  by 
the  court  of  a  lot  cm  Fifth  street,  in  Louis- 
ville. The  parties  to  that  action  were  the 
life  tenant,  the  remaindermen  named  in  the 
will,  and  the  heirs  at  law  of  the  other  two 
sisters  of  the  testator.  In  that  proceeding 
the  lot  in  question  was  sold;  and  from  the 
purchaser  It  passed  by  mesne  conveyances  to 
J.  A.  Whitcomb. 

After  the  death  of  the  Ufe  tenant  certain 
children  of  the  devisee  remaindermen  and  of 
Mrs.  Hornsby  Instituted  this  present  action 
against  Whitcomb  to  recover  possession  of 
the  property  so  sold.  For  the  purpose  of  pre- 
senting at  once  all  of  the  matters  Involved 
In  the  controversy,  the  plaintiffs.  In  addition 
to  the  usual  allegations  In  ejectment  actions, 
conceded  In  their  petition  the  sale  of  the 
property  to  Whitcomb  in  the  aforesaid  ac- 
tion No.  43540,  but  did  not  make  the  record 
therein  or  a  copy  thereof  a  part  of  the  peti- 
tion 80  as  to  enable  the  court  to  determine 
whether  the  proceedings  In  that  action  were 
regular;  plaintiffs  conteuting  themselves  In 
respect  of  the  object  and  nature  of  that  ac- 
tion and  the  disposition  of  the  proceeds  of 
the  sale  therein,  with  the  allegation  that 
such  action  was  Instituted  "seeking  a  sale 
and  division  of  the  proceeds  of  certain  prop- 
erty of  said  estate,"  Including  the  property 
here  to  (]uestIon. 

The  lower  court  sustained  a  demurrer  to 
the  i)etItIon,  the  plaintiffs  declined  to  plead 
further,  and  the  court  dismissed  the  peti- 
tion.   Plaintiffs  appeal. 
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[1]  1.  Tbe  devisees  took  under  the  will  a 
rested  fee  simple  estate  In  remainder;  but 
this  was  subject  to  be  defeated  by  their 
deaths  before  that  of  tbe  life  tenant.  Mer- 
cantile Bank  v.  Ballard's  Assignee,  83  Ky. 
481,  7  Ky.  Law  Rep.  478,  4  Am.  St  Rep.  160; 
Praltt  V.  Holland,  92  Ky.  641,  18  S.  W.  852, 
13  Ky.  Law  Rep.  867;  Lewis  v.  Shropshire 
68  S.  W.  420,  24  Ky.  Law  Rep.  331. 

[2]  2.  Under  article  6  of  chapter  63,  Gen- 
eral Statutes,  a  sale  of  property  so  held  was 
authorized.  Sheirick  t.  Maxwell,  89  S.  W. 
4,  28  Ky.  Law  Rep.  173.  That  statute  au- 
thorizes tbe  sale  of  remainder  and  contingent 
Interests  in  real  property  upon  the  petition 
of  any  person  having  a  present  or  vested  in- 
terest therein,  for  the  purpose  of  reinvest- 
ment of  the  proceeds.  See  Kalfus  y.  Davie, 
110  S.  W.  871,  33  Ky.  Law  Rep.  663,  wherein 
the  whole  of  article  6  is  dted. 

[3]  But  it  seems  to  be  contended  by  the  ap- 
pellants that,  under  the  statute  mentioned, 
such  a  sale  would  not  take  with  It  the  rights 
of  persons  not  made  parties  to  the  action; 
that,  as  the  testator  died  Intestate  in  respect 
of  the  disposition  which  should  be  made  of 
the  property  In  the  event  of  the  death  of  all 
the  remaindermen  prior  to  that  of  the  life 
tenant,  there  was  a  possibility  of  reverter 
which  came  Into  being  upon  the  death  of  the 
last  remainderman  and  iiassed  to  tbe  belrs 
at  law  of  the  testator  upon  the  defeat  of  the 
fee;  and  that,  as  appellants  were  not  made 
parties  to  the  action  in  which  such  sale  was 
bad  before  the  defeat  of  tbe  fee,  tbe  sale 
could  not  operate  to  extinguish  their  possibil- 
ity of  reverter. 

The  statute  in  question  provides  that  tbe 
sale  thereunder  made  shall  invest  the  pur- 
chaser with  all  tbe  title  of  the  present  and 
future  contingent  claimants  to  the  said  real 
estate;  and  we  think  this  is  amply  broad 
enough  to  cover  tbe  possibility  of  reverter 
in  suet  a  case  as  this.  No  sale  may  be  had 
under  the  statute  mentioned  unless  it  be  tor 
tbe  purpose  of  reinvestment  of  the  proceeds. 

[4]  And,  when  tbe  action  is  brought  under 
this  statute,  and  the  Judgment  directs  a  re- 
investment of  tbe  proceeds  of  the  sale,  the 
proceedings  being  regular,  the  purchaser 
takes  an  absolute  title;  the  possibility  of 
reverter  being  extinguished,  so  far  as  the 
property  sold  is  concerned.  Such  a  pro- 
ceeding cannot  prejudice  the  rights  of  those 
in  whom  there  is  a  possibility  of  reverter  in 
the  event  of  the  defeat  of  the  fee;  for  in 
such  event  they  may  look  to  the  proceeds 
of  tbe  sale  or  to  the  property  therewith  pur- 
chased. 

[S]  The  petition  herein  alleged  that  the  ac- 
tion No.  43540  was  brought  for  a  sale  and 
"division  of  the  proceeds  of  sale."  But  this 
is  a  mere  conclusion  of  the  pleader.  In  the 
absence  of  tbe  record  in  that  proceeding  or 
a  more  definite  averment  with  respect  to 
what  it  contains,  such  allegation  is  insuffi- 


cient to  overcome  the  presumption  of  regu- 
larity that  attaches  to  the  Judgment  there- 
in. The  plaintiffs  have  chosen  to  attempt  a 
collateral  attack  upon  that  Judgment;  and, 
liaving  so  chosen,  it  was  incumbent  upon 
them  to  set  forth  tbe  proceedings  Iiad  tbere- 
in.  In  such  manner  as  to  enable  tbe  court 
to  determine  whether  the  Judgment  therein 
was  void. 

For  these  reasons,  tb«  chancellor's  actioo 
in  sustaining  the  demurrer  to  the  petitloD 
was  right 

The  judgment  appealed  from  is  therefore 
affirmed. 


GAMBILL  et  al.  v.  GRIGSBY  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1915.) 

1.  Vkndob  and  Pubchaseb  ^=>281  —  Bona 
Fide  Pubcuaskbs— Liens. 

In  an  action  on  notes  executed  by  defend- 
ant's grantor,  evidence  held  to  warrant  a  finding 
that  the  notes  were  not  a  lien  and  that  the 
defendant  purchased  without  knowledge  of  the 
debt,  and  never  assumed  its  payment 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {}  792-794;  Dec.  Dig. 
«s»281.1 

2.  Appeai.  and  Esbob  «=9l009  —  Review  - 
Finding. 

A  finding  of  the  chancellor  will  not  be  dis- 
turbed on  appeal,  unless  against  the  prepon- 
derance of  the  evidence. 

[£!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3970-3978 ;  Dec.  Dig.  ®= 
1009.J 

Appeal  from  Circuit  Court,  Perry  Coantf. 

Action  by  J.  C.  GambiU  and  others  against 
Mat  Grlgsby  and  others.  Prom  a  judgment 
for  defendants,  plaintiffs  appeaL    Affirmed. 

J.  B.  ffiversoie,  of  Hazard,  for  appellants. 
Hogg  &  Jotmson,  of  Haxard,  for  appellee 
Grlgsby. 

NUNN,  J.  In  this  action  J.  O.  GambiU  and 
Louisa  Colwell  sue  upon  two  notes  executed 
by  their  brother,  Joe  GambiU,  one  for  $400, 
payable  to  J.  C.  GambiU,  and  one  for  $250, 
payable  to  Louisa  CoiwelL  It  is  all^;ed  that 
tbey  were  executed  on  April  27,  1902,  and 
were  due  and  payable  one  year  from  data 
It  is  further  alle^d  that  the  notes  were  ap- 
pellant's shares  of  the  consideration  for  a 
tract  of  land  which  they  then  sold  to  Joe 
GambiU,  the  same  land  whidi  Joe  GambiU 
conveyed  to  the  appellee.  Mat  Grlgsby,  on  Au- 
gust 28,  1902.  Suit  was  filed  in  1910  against 
Grlgsby  and  Joe  GambiU,  wherein  appellants 
prayed  for  a  lien  and  a  sale  of  the  land  to 
pay  the  notes.  No  questions  of  law  are  in- 
volved. The  court  found,  as  a  matter  of 
fact,  that  appellants  had  no  lien  on  the  land. 

[1]  It  seems  that  In  1879,  Elizabeth  Gam- 
bill,  the  mother  of  Joe  Gambill  and  appel- 
lants, owned  tbe  land  in  question.  In  Feb- 
ruary of  tliat  year  she  executed  what  par- 
ported  to  be  a  deed  convej-lng  it  to  Joe  Gam- 
bill  in  consideration  of  ?750,  ?300  of  which 
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was  iiald  tn  cash  and  the  balance  evidenced 
by  note.  Joe  Gamblll  took  possession  and 
resided  there  until  1902,  when  he  conveyed 
to  Grigsby.  Joe  Oambill's  deed  from  his 
mother  was  not  properly  acknowledged,  and, 
in  E^brnary,  1902,  a  long  while  after  her 
death,  he  filed  an  action  on  the  deed,  assert- 
ing that  he  had  paid  the  consideration  nam- 
ed, and  that  he  was  the  equitable  owner  of 
the  land.  All  of  the  heirs  of  BUlzabeth  Oam- 
bill  were  made  parties  defendant  Although 
served  with  process,  none  of  them  answered. 
The  suit  was  settled  In  May  of  that  year, 
by  all  of  the  heirs,  including  the  appellants, 
joining  In  a  deed,  whereby  they  conveyed  the 
land  to  Joseph  GamblU. 

"In  condderation  of  the  sum  of  $760,  which 
was  paid  to  the  said  Elizabeth  Gambill  during 
her  lifetime  by  the  said  Joseph  Gambill  of  the 
■econd  part,  and  whereas,  there  was  a  suit  in- 
■tituted  in  the  Perry  circuit  court  for  the  pur- 
pose of  extracting  said  [land]  from  said  first 
parties,  and  the  said  first  parties  for  the  pur- 
pose of  compromising  and  avoiding- said  suit  and 
quieting  said  second  party  in  his  title  to  the 
hereinafter  described  tract  of  land,  do  hereby 
sell  and  convey  to  the  party  of  the  second  part, 
his  heirs  and  assigns  the  following  described 
property,  to  wit,"  etc. 

The  thing  that  prompted  Joe  Gambill  to 
file  the  suit  against  the  heirs  of  his  mother 
was  bis  desire  to  clear  the  title  to  his  land 
so  that  he  could  complete  a  sale  of  It  to 
Grigsby,  which  he  had  already  agreed  to 
make  to  him  for  $1,200.  In  February,  1902, 
when  Grigsby  was  ready  to  carry  out  the 
trade,  some  question  was  raised  about  the 
efficacy  of  the  deed  under  which  Joe  Gambill 
claimed  title.  Joe  put  Grigsby  in  possession 
under  a  title  bond,  with  the  understanding 
that  the  deed  was  to  be  made  and  the  money 
[•aid  when  the  title  was  cleared.  After  filing 
the  suit,  and  s^purlng  from  the  heirs  the 
deed  already  referred  to,  Joe  Gambill  con- 
veyed the  land  to  Grigsby  by  general  war- 
ranty deed  on  August  28, 1902,  "in  considera- 
tion of  the  sum  of  $1,200  in  hand  paid."  The 
deed  was  recorded  on  the  day  it  was  execut- 
ed. Appellants  lived  in  the  same  neighbor- 
hood, and  knew  that  Grigsby  was  in  posses- 
sion, claiming  title,  and  never  asserted  any 
Iten  or  made  any  attempt  to  collect  their 
notes,  although  themselves  not  in  the  best  of 
circumstances,  and  one  of  them  a  borrower 
of  money  from  other  people.  By  this  action, 
which  they  filed  in  1910,  they  claim  that  the 
draftsman  of  the  deed,  by  oversight  or  mis- 
take, left  out  of  it  a  provision  setting  up 
their  notes  with  reservation  of  a  lien  to  se- 
cure their  payment.  The  evidence  is  not  at 
all  convincing  that  any  such  notes  were  ex- 
ecuted as  a  consideration  for  land.  The  deed 
from  the  heirs  to  Joe  Gambill  and  the  deed 
from  Joe  Gamblll  to  Grigsby  recited  full  pay- 
ment of  consideration,  and  made  no  mention 
of  notes,  and  there  was  nothing  in  either 
deed  to  apprise  Grigsby  of  their  existence  or 
of  a  claim  of  lien  on  the  land  to  secure  their 
payment. 


Appellants  attempt  to  prove  that  some 
time  after  Grigsby  took  possession,  bat  be- 
fore Joe  Gambill  executed  the  deed  to  him, 
that  Joe  GambUl  told  Grigsby  of  the  notes, 
and  Grigsby  agreed  to  pay  them.  It  is  not 
necessary  to  undertake  an  analysis  of  this 
evidence.  The  lower  court  found,  and  we 
are  of  the  opinion  that  the  evidence  abun- 
dantly sustained  his  finding,  that  Mat  Grigsby 
had  no  notice  of  appellants'  demands  or  of 
their  claim  of  lien  against  the  land,  if  any 
they  had,  and  never  assumed  their  payment. 

[2]  It  is  a  well-settled  rule  that  the  chan- 
cellor's finding  will  not  be  disturbed  on  ap- 
peal unless  against  the  preponderance  of  the 
evidence.  In  this  case  the  evidence  prepon- 
derates in  favor  of  the  Judgment  Quigley  t. 
Beam's  Adm'r,  137  Ky.  325,  125  S.  W.  727: 
O.  F.  L.  Beckette  &  Co.  ▼.  Goodman,  140  Ky. 
399,  131  S.  W.  185 ;  Collins  t.  Lawson's  Com- 
mittee, 140  Ky.  510,  131  S.  W.  262;  Paine 
T.  I*vy,  142  Ky.  619,  134  S,  W.  1160. 

Judgment  affirmed. 


PATCHEN-WILKES    STOCK     FARM    CO. 

V.  WALTON. 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1915.) 

Animals  €=26  —  Aoistbr'b  Lien  —  "Lkase" 

— "Agistment." 

Under  Ky.  St.  S  2500,  providing  that  all 
persons  feeding  and  grazing  cattle  for  compen- 
sation shall  have  a  lien  upon  the  cattle  for  their 
reasonable  charges,  where  plaintiff  leased  lands 
for  grazing  purposes,  and  his  leasee  pastured  cer- 
tain mares  thereon  for  defendant,  plaintiff  had 
no  lien  upon  such  mares  covering  a  charge  for 
grazing  them ;  since  a  "lease"  is  a  conveyance 
of  real  property  divesting  the  owner  for  a  time 
of  his  estate,  leaving  him  only  the  reversion, 
while  "agistment"  is  a  species  of  bailment,  and 
cannot  arise  where  the  animals  are  not  delivered 
into  the  possession  of  the  person  asserting  an 
agister's  lien.  Plaintiff's  lessee  was  in  posses- 
sion of  the  premises;  conseqnently  plaintiff 
was  not  in  possession  of  the  mares. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  i&  54-69 ;  Dec.  IMg.  <8=»26. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Agistment;    Lease.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  J.  F.  Walton  against  the  Patch- 
en- Wilkes  Stock  Farm  Company  and  another. 
Judgment  for  plalntUf ,  and  defendant  named 
appeals.  Reversed,  with  directions  to  enter 
Judgment  dismissing  the  petition. 

Harry  B.  Miller  and  H.  B.  Ross,  both  of 
Lexington,  for  appellant.  Matt  S.  Walton 
and  Rives  &  Shannon,  all  of  Lexington,  for 
appellee. 

HANNAH,  J.  J.  F.  Walton  leased  to  W. 
E.  Bean  certain  lands  in  Fayette  county  for 
grazing  purposes,  the  term  to  begin  March 
15,  1913,  and  to  continue  for  one  year,  the 
rental  being  $200  per  month,  payable  on  the 
15th  days  of  April,  May,  June,  July,  August, 
September,  October,  and  November,  and 
$300  per  month  thereafter  for  the  remaining 
four  months. 
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Bean  leased  this  land  from  Walton  for  the 
pnri)ose  of  grazing  thereon  certain  brood 
marea,  the  property  of  the  Patchen-WUkes 
Stock  Farm  Company,  with  which  corporation 
be  had  a  contract  of  agistment  The  mares 
were  grazed  on  the  premises  bo  leased  from 
Mardi  15,  1913,  to  October  15,  1913;  and 
Bean  paid  to  Walton  the  rentals  due  under 
the  lease  up  to  July  15,  1913  (less  the  sum 
of  $64.20),  and  thereafter  he  made  no  further 
payments. 

On  October  22,  1013,  Walton  sued  Bean 
and  the  Stock  Farm  Company  in  the  Fayette 
circuit  court  for  the  rentals  due  under  the 
lease  to  October  15, 1913,  amounting  to  $604.- 
20 ;  the  company  being  Joined  as  a  defendant 
upon  the  theory  that  Bean  leased  the  lands 
as  its  agent  By  an  amended  petition  It  was 
charged  that  the  defendant  corporation  (by 
its  president,  Stokes)  had  agreed  to  pay 
plaintiff  for  the  grazing  of  the  mares.  The 
cause  was  submitted  on  July  11,  1914,  and 
on  July  15,  1914,  the  order  of  submission 
was  set  aside,  and  plaintiff  filed  a  second 
amended  petition,  wherein  be  sought  to  as- 
sert an  agister's  Hen  on  the  mares,  which. 
It  seems,  were  at  that  time  on  Walton's 
premises  under  a  contract  between  him  and 
the  corporation  direct  An  attachment  was 
a  few  days  later  sued  out  The  chancellor 
rendered  a  Judgment  In  plaintiff's  favor 
against  the  defendant  corporation  in  the  sum 
of  $G64.20,  and  sustained  the  attachment. 
The  defendant  Patchen-Wilkes  Stock  Farm 
appeals. 

It  appears  from  the  evidence  that  Stokes, 
the  president  of  the  Stock  Farm  Company, 
promised  Walton  to  make  such  checks  as 
were  sent  to  Bean  for  the  board  of  the 
mares,  payable  to  both  Bean  and  Walton, 
so  that  the  latter  could  protect  himself  in 
the  matter  of  the  rentals  due  blm  from  Bean 
under  his  lease,  although  Stokes  claims  this 
promise  was  qualified  to  the  extent  that  such 
checks  were  to  be  so  sent  only  so  long  as  the 
Stock  Farm  Company  was  indebted  to  Bean. 
In  any  event  the  proof  fails  to  show  any 
promise  of  the  defendant  corporation  to  pay 
the  rentals  provided  for  in  the  lease  from 
Walton  to  Bean,  and  It  is  therefore  unneces- 
sary to  discuss  whether,  as  appellant  con- 
tends, such  promise  is  within  the  statute  of 
frauds.  Appellee  upon  this  appeal,  in  fact, 
abandons  that  theory  of  tbe  case,  and  rests 
his  right  of  recovery  purely  upon  the  ground 
that  he  was  entitled  to  an  agister's  lien. 

It  appears  from  the  record  that  the  Stock 
Farm  Company  did,  in  fact,  send  checks  for 
the  board  of  the  mares  made  payable  to  the 
order  of  Bean  and  of  Walton,  up  to  August 
15,  1913,  after  which  date  the  company  re- 
fused to  make  further  payments  to  Bean, 


claiming  that  be  was  Indebted  to  It  Tbe 
mares,  however,  remained  on  the  premises 
leased  by  Walton  to  Bean,  and  the  Stock 
Farm  Company  knew  this.  Bean  made  no 
further  payment  of  rentals  under  the  lease. 

Appellee  states  in  his  brief  (though  It 
does  not  otherwise  appear)  that  tbe  diancel- 
lor,  in  considering  the  case,  became  con- 
vinced that  in  view  of  the  fact  that  tbe 
company  had  sent  chedts  for  tbe  board  of 
tbe  mares,  made  payable  in  tbe  manner 
above  mentioned,  and  then  ceased  to  make 
further  payments  to  Bean,  but  left  its  mares 
"on  Walton's  premises,"  such  act  was  eqaira- 
lent  to  the  placing  of  the  mares  thereon  by 
the  corporation  itself,  and  that  Walton  vas 
therefore  entitled  to  recover  under  Kentncky 
Statutes,  {  2500,  giving  liens  to  agisters. 
This  section  reads  as  follows: 

"All  owners  and  keepers  of  livery  stables,  and 
persons  feeding  or  grazing  cattle  for  oompea- 
sation,  shall  have  a  lien  upon  tbe  cattle  placed 
in  such  stable  or  put  out  to  be  fed  or  grazed 
by  the  owner  or  owners  thereof,  for  their  reason- 
able charges  for  keeping,  caring  for,  feeding  and 
grazing  the  same ;  and  this  lien  shall  attach 
whether  the  oattle  are  merely  temporarily  lodg- 
ed, fed,  grazed  and  cared  for,  or  are  placed  at 
such  stables  or  other  place  or  pasture  for  regu- 
lar board ;  but  it  shall  be  subject  to  tbe  limita- 
tions and  restrictions  as  provided  in  case  of  a 
landlord's  lien  for  rent" 

1.  A  lease  is  a  conveyance  of  real  prope^ 
ty,  and  it  divests  tbe  owner  for  a  time  of  a 
'certain  estate  therein,  leaving  In  him  the  re- 
version. Mattlngly's  Ex'r  v.  Brents,  155  Ky. 
571, 169  S.  W.  1157. 

Walton,  having  leased  the  premises  In 
question  to  Bean  for  the  term  of  one  year 
beginning  March  15,  1913,  and  ending  March 
15,  1914,  was  not  in  possession  of  the  prem- 
ises during  the  period  of  August  15,  1913, 
to  October  16,  1913.  In  intendment  of  law, 
the  lands  so  leased  were  in  the  possession  of 
Bean,  tbe  lessee,  and  the  landlord  could  not 
be  entitled  to  an  agister's  lien  on  the  brood 
mares  thereon  grazed.  He  was  not  "feed- 
ing or  grazing"  them ;  Bean  was  doing  this. 

"Agistment"  is  a  8i)ecle8  of  bailment,  and 
cannot  arise  where  the  animals  were  not  de- 
livered into  the  possession  of  tbe  person  who 
asserts  the  agister's  lien ;  and,  as  the  tenant 
was  In  possession  of  the  premises,  the  land- 
lord was  not  in  the  possession  of  the  mares 
thereon  grazed.  Cotton  v.  Arnold,  IIS  Mo. 
App.  590,  95  S.  W.  2S0. 

It  follows,  therefore,  that  the  chancellor 
erred  in  holding  Walton  entitled  to  an  agis- 
ter's lien  on  tbe  mares  in  question  and  in 
rendering  Judgment  in  his  favor  against  the 
defendant  Stock  Farm  Ck>mpany. 

Tbe  Judgment  is  reversed,  with  directions 
to  enter  a  Judgment  dismissing  the  petition 
as  to  the  defendant  company. 
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SCOTT  T.  KOtTUSSJ. 
(Coort  of  Appeals  of  Kentucky.    Not.  16, 191S.) 

1.  JUBT  ^=»13^RlOHT  TO  TBIAL  BY— BQUITA- 

Bi,E  Action. 

In  an  acdon  by  the  owner  to  cancel  a  Uen 
which  defendant  contractor  was  attempting  to 
assert  on  a  house  he  had  repaired,  the  owner 
claiming  that  the  work  of  reconstruction  had 
been  defectively  done,  damaging  him,  the  con- 
tractor was  entitled  to  a  jnry  trial  on  the  issue 
as  to  whether  or  not  there  was  anything  due 
him  under  the  contract,  since,  as  his  right  of 
action  did  not  depoid  altogether-  on  the  mechan- 
ic's lien  statute,  he  having  an  independent  cause 
of  action  arising  out  of  his  contract  witli  the 
owner,  he  had  the  right  to  a  jury  trial  at  com- 
mon law. 

[Ed.  Kote.— For  other  cases,  see  Jnry,  Cwt. 
IMg.  U  3&-83;   Dec.  Dig.  «3>13.] 

2.  Appsai.  and  Ebbob  4=>685— Pbbtudioiai. 
Brbob— RsrusAi.  or  JxntT  Tblal  in  Equi- 
table Action. 

Wherever,  in  an  equitable  action  between 
an  original  contractor  and  the  owner,  involving 
such  a  legal  issue  as  whether  or  not  there  was 
anything  due  the  contractor  under  his  contract, 
the  record  shows  there  was  sufficient  evidence  to 
take  the  case  to  the  jury,  the  refusal  of  a  jury 
trial  to  the  contractor  was  prejudicial  error, 
but  where  the  evidence  is  not  in  the  record, 
it  cannot  he  said  that  it  was  sufficient  to  raise 
a  question  for  a  jury  and  hence  that  it  was  prej- 
udicial error  to  deny  a  jnry  triaL 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2891 ;  Dec.  Dig.  «5>685.] 

Appeal  from  Oircult  Conrt,  Kenton  Coan- 
ty.  Criminal,  Common  Lew,  and  Equity  Dl- 
tiaion. 

Action  by  J.  H.  Kirtley  against  J.  W. 
Scott  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

St^hens  L.  Blakely  and  Samuel  W.  Adams, 
both  of  Covington,  for  appellant  A.  E. 
Stridd'ett  of  Covington,  for  appellee. 

CLAT,  0.  J.  W.  Scott,  a  c(»itractor,  con- 
tracted with  J.  H.  Kirtley,  tbe  owner,  to  re- 
model an  <dd  boose  and  build  an  addition 
thereto  for  the  price  of  $1,890.08.  Snbee- 
qnently  a  tew  changes  were  made  in  the  con- 
tract which  increased  the  contract  price. 
Kirtley  made  certain  payments  on  the  con- 
tract Scott,  claiming  a  balance  due  under 
the  contract  of  $456.98,  filed  a  statement  of 
mechanic's  lien  in  the  Kenton  county  clerk's 
office.  Charging  that  the  work  of  construc- 
tion was  defectively  done,  and  that  by  rea- 
son thereof  the  plaintiff  had  been  damaged 
in  the  sum  of  $600,  and  that  there  was  noth- 
ing dne  defendant  under  tlie  contract  plain- 
tiff brought  this  action  to  cancel  the  Uen 
which  defendant  was  attempting  to  assert 
on  the  property.  Defendant  filed  an  answer 
and  counterclaim,  denying  the  allegations  of 
the  petitlcm  and  seeking  the  enforcement  of 
hl&  lien.  Tbe  allegations  of  the  petition  and 
connterclalm  were  denied  by  reply.  There- 
upon defendant  moved  for  a  jury  trial  as  to 
the  disputed  issues  of  fact  Tbe  motion  was 
overruled.  The  case  was  then  referred  to  the 
commissioner,  who  reported  in  &vor  of  plain- 


tiff. On  final  hearing,  the  chancellor  adjudg- 
ed that  defendant  was  not  entitled  to  a  Uen 
on  the  property,  and  judgment  was  entered 
accordingly.    Defendant  appeals. 

[1,2]  Defendant's  chief  complaint  is  tbat 
the  trial  court  erred  in  refusing  to  transfer 
the  case  for  trial  by  a  jury  of  the  disputed 
questions  of  fact.  This  precise  question  was 
before  this  court  in  the  case  of  Carder  A  Val- 
landingbam  v.  Weisenburgh,  95  Ky.  135,  28 
S.  W.  964,  16  Ky.  Law  Rep.  497.  There 
Weisenburgh,  a  contractor  who  had  repaired 
and  remodeled  a  flouring  mill  belonging  to 
appellants,  sought  to  enforce  a  Uen  on  the 
mill  for  the  contract  price.  Appellants  ad- 
mitted the  contract  but  claimed  that  the 
work  was  not  done  in  a  workmanlike  manner, 
and  asked  damages  in  consequence.  Appel- 
lants asked  that  the  court  transfer  the  legal 
issues  to  the  common  law  docket  to  be  tried 
by  a  jury.  The  motion  was  overruled,  and 
the  case  tried  by  the  court  On  appeal  to 
this  court  the  court  held  that  the  enforce- 
ment of  the  lien  on  the  mill  property  depend- 
ed on  whether  or  not  there  was  anything  due 
under  the  contract  and  that  the  latter  ques- 
tion was  an  issue  of  fact  properly  triable  by 
a  jury.  In  discussing  the  question  tbe  court 
said: 

"The  Constitution  of  this  state  guarantees 
the  right  of  jury  triaL  This  means  a  trial  ac- 
cording to  the  course  of  the  common  law,  and 
secures  the  right  only  in  cases  where  a  jury 
trial  was  customarily  used  at  common  law ;  but 
in  cases  of  purely  equitable  cognizance  a  trial 
by  jury  is  not  a  matter  of  right,  but  it  is  ad- 
dressed to  the  discretion  of  the  chancellor.  The 
right  of  trial  by  jury,  as  secured  to  the  citusen 
by  the  Constitution  of  the  state,  cannot  be  tak- 
en away  or  placed  at  the  discretion  of  the  chan- 
cellor by  converting  a  legal  right  into  an  equita- 
ble one,  or  by  giving  the  chancellor  an  exclusive 
right  to  try  legal  issues,  because  there  is  some 
equitable  right  that  arises  out  of  the  establish- 
ment of  the  le^al  issues,  so  as  to  infringe  upon 
the  ri^ht  of  trial  by  jury.  That  right  must  re- 
main inviolate  as  a  secured  constitutional  right 
of  the  citizen  in  all  trials  in  which,  according 
to  the  course  of  the  common  law,  the  right  to  a 
trial  by  jury  exists." 

In  the  case  under  consideration,  Scott  was 
not  entitled  to  a  lien  unless  there  was  a  bal- 
ance due  under  the  contract  Whether  or  not 
there  was  a  balance  due  was,  under  the  rule 
above  announced,  properly  triable  by  a  jury. 
The  case  of  Rleger  et  al.  v.  Schulte  &  Eicher 
et  al.,  161  Ky.  129, 161  S.  W.  395,  when  prop- 
erly understood,  does  not  announce  a  con- 
trary doctrine.  There  the  Uen  claimants 
were  subcontractors;  They  had  no  contract 
with  the  owner.  There  only  rights  were  un- 
der and  by  virtue  of  the  mechanics'  Uen  stat- 
ute. Having  no  rights  at  common  law,  no 
right  of  trial  by  jury  as  to  the  disputed  Is- 
sues of  fact  existed  at  the  common  law.  It 
was  therefore  held  that  the  remedy  aftorded 
by  the  medianics'  Uen  statute,  upon  which 
their  cause  of  action  was  solely  based,  was 
exclusive,  and  that  they  were  not  enUUed  to 
a  trial  by  a  Jury  of  the  disputed  Issues  of 
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fact  It  Is  apparent,  however,  that  In  the 
case  of  an  original  contractor  a  different  role 
prevails.  His  right  of  action  does  not  de- 
pend altogether  on  the  statute.  He  has  an 
Independent  cause  at  action  arising  out  of 
bis  contract.  On  the  question  whether  or 
not  there  was  anything  due  under  bis  con- 
tract, he  had  the  right  to  a  Jury  trial  at  com- 
mon law.  Hie  mere  fact  that  the  statute 
gives  blm  an  additional  right  does  not  de- 
prive him  of  the  right  to  a  jury  trial,  which 
existed  at  common  law.  We  ttierefore  con- 
clude that  in  every  case  between  the  original 
contractor  and  the  owner,  involving  such  <lis- 
puted  legal  issues  as  arise  for  decision  in 
this  case,  either  party  has  the  right  to  have 
them  tried  by  a  Jury,  and  it  is  prejudicial 
error  to  refuse  such  right  wherever  the  rec- 
ord shows  that  there  was  sufiSdent  evidence 
to  take  the  case  to  the  Jury.  Tbe  case  of 
Rieger  et  al.  v.  Schulte  &  Elcher  et  aL, 
supra,  in  so  far  as  it  conflicts  with  this  view, 
Is  hereby  overruled.  The  difficulty  in  tbe 
present  case,  however,  arises  out  of  the  fact 
that  tbe  evidence  heard  below  is-  not  in  the 
record.  The  burden  is  always  on  the  appel- 
lant to  show  that  he  has  been  prejudiced  by 
an  erroneous  ruling  of  the  trial  court.  In  the 
absence  of  the  evidence,  we  are  unable  to 
say  that  there  was  sufficient  evidence  to  take 
the  case  to  tlie  Jury,  or  that  the  appellant 
has  been  prejudiced  by  the  refusal  of  the 
trial  court  to  award  him  a  Jury  triaL 
Judgment  affirmed. 


CfOFF  v.  GOFi,. 

(Court  of  Appeals  of  Kentucky.    Not.  16, 

1915.) 

Divorce  «=»240— ALncoNT— Aixowance. 

Where  a  wife  suing  for  divorce  established 
her  charges  of  abandonment  and  cruel  treat- 
ment, and  there  was  no  proof  apon  tbe  counter- 
claim for  a  divorce  on  the  ground  of  adultery, 
and  she  was  then  under  21,  and  was  awarded 
the  custody  of  two  small  children  and  had  no 
estate,  she  was  entitled,  in  addition  to  the  allow- 
ance for  their  support,  to  alimony  in  the  sum 
of  $160  per  year  out  of  the  husband's  earnings. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  S{  67&-«78,  680;  Dec.  Dig.  «=9240.) 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  for  divorce  by  Hester  Gk)S  against 
Budolph  Goff,  with  counterclaim  for  divorce. 
XXecree  for  plaintiff,  without  alimony,  and 
she  appeals.    Beversed,  with  directions. 

J.  S.  Cllne,  of  PikeviUe,  for  appellant 
Roscoe  Vanover,  of  PikeviUe,  for  appellee. 

NUNN,  J.  Appellant  the  wife,  sued  her 
husband,  tbe  appellee,  for  divorce  and  ali- 
mony on  the  grounds  of  abandonment  and 
cruel  treatment  He  answered  witb  s  coun- 
terclaim for  divorce  on  the  ground  of  adul- 
tery. The  proof  sustained  her  charge  of 
abandonment  and  cmelty.  There  was  no 
proof  in  aniqwrt  of  bis  charge  of  adultery. 
Tbe  court  ao  held,  and  granted  a  divorce. 


and  awarded  to  the  wife  tbe  care  and  ens- 
tody  of  the  two  Infant  children.  The  hus- 
band was  directed  to  pay  $60  tn  quarterly 
payments  to  her  for  support  of  tbe  children, 
being  one  year's  allowance,  and  tbe  case  was 
reserved  for  further  orders  on  the  question 
of  allowance  after  that  period.  Tbe  husband 
was  directed  also  to  pay  tbe  costs  of  tbe 
action.  Including  a  fee  of  |26  to  her  attorney. 
The  court  refused  to  allow  alimony  to  the 
wife.  We  approve  of  the  chancellor's  Judg- 
ment on  all  questions  except  alimony,  and 
the  form  of  the  order  as  to  support  for  tbe 
children.  We  are  of  opinion  that  alimony 
In  some  amount  should  have  been  allowed  to 
her.  She  has  no  estate,  was  not  In  fault, 
and  at  the  time  of  the  Judgment  was  under 
21  years  of  age.  The  children  are  twins,  and 
are  now  about  3  years  old.  She  is  entitled 
to  help  from  her  husband  for  the  support  of 
herself  as  well  as  her  children.  The  hus- 
band Is  young  and  strong,  and  is  able  and 
capable  of  supporting  the  mother  and  chil- 
dren. His  daily  earnings  constitute  his  es- 
tate, but  lack  of  other  means  will  not  Justi- 
fy a  failure  to  award  alimony. 

Tbe  allowance  of  $60  per  annum  for  the 
children  should  be  in  the  form  of  a  stand- 
ing order,  and  the  payments  continue  nntil 
such  time  as  the  court  may  otherwise  di- 
rect if  circumstances  and  conditions  so 
change  as  to  demand  a  modification.  Tbe 
court  will  allow  alimony  to  the  wife  in  tbe 
sum  of  $160  per  year,  payable  quarterly. 

Judgment  is  reversed,  witb  directions  to 
proceed  as  herein  indicated. 


U)m  SVILLB  ft  N.  B.  CO.  ▼.  FEENEY. 

(Court  of  Appeals  of  Kentucky.    Nov.  16, 
1916.) 

1.  PI.KADII7S  *=»3e9— Emctxow— Pabtos. 

In  an  action  for  damages  by  fire  caused  bj 
sparks  from  a  locomotive,  the  plaintiff  was 
properly  not  required  to  elect  as  to  whether  she 
would  prosecute  the  company  owning  tbe  road- 
bed or  the  company  running  trains  thereon, 
since  the  former  was  liable  for  the  negligence, 
not  only  of  its  own  servants,  but  also  for  th* 
negligence  of  servants  of  tbe  other  company. 

[Ed.    Note.— For   other    cases,    see   Pleading, 
Cent  Dig.  {f  1199-1209;    Dec.  Dig.  «=»360.] 

2.  Railboads  «=»484  — Opkbatioh  — FiBBS- 
QuBSTioN  of  Fact. 

In  an  action  for  the  burning  of  a  ban 
by  sparks  from  defendant's  locomotive,  evidence 
that  sacb  sparks  caused  tbe  fire  held  sufficient 
to  authorize  the  submission  of  defendant's  neg- 
ligence  to  the  jury. 

[Ed.   Note. — For  other   cases,   see  Railroads, 
Cent  Dig.  S(  1740-1746;   Dec.  Dig.  <S=>484.] 

8.   RAII.BOADS  4=9479  — OnCBATIOH  —  FlBES — 

EVIOENCX. 

In  an  action  for  the  destruction  of  a  barn 
by  fire,  set  by  sparks  from  defendant's  loco- 
motive, alleged  to  be  due  to  tbe  negligent  oper- 
ation of  the  train,  evidence  showing  a  defec- 
tive spark  arrester  was  not  inadmissible  because 
it  was  not  pleaded. 

[Ed.  Note.— For  Other  coses,  see  Railroads, 
Cent  Dig.  IS  1706-170B;  Dee.  Dig.  «s>479.] 
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-4.  Appbax.  aito  Bbkok  «=»1070— Pbkjttdiciai. 

EiBBOB— Verdict  and  Fiudinos. 

In  an  action  for  destruction  of  a  barn  by 
fire  from  sparks  from  a  locomotive,  failure  of 
the  jury  to  say  whether  the  company  owning  the 
road  or  the  company  operating  a  train  thereon 
started  the  fire  was  not  prejudicial,  where  the 
company  owning  the  road  was  liable  for  the  neg- 
ligence of  the  company  operating  the  train. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  St  4281-^3;  Dec.  Dig.  <3=> 
1070./ 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  Ellen  Feeney  against  the  Louls- 
TlUe  &  NashTiUe  RaUroad  Company.  Judg- 
ment for  plalatUI,  aod  defendant  ajpipeals. 
Affirmed. 

Emmett  M.  Dickson,  of  Paris,  and  Benja- 
min D.  Warfleld,  of  Lonlavllle,  for  appellant 
James  Bradley  and  B.  IdL  Lee,  both  of 
Georgetown,  for  appellee. 

MILUSR,  0.  J.  The  appeUee,  Bllen 
Feeney,  sued  the  Louisville  9c  NashTiUe  Rail- 
road Company  and  the  Chesapeake  ft  Ohio 
Railway  Company,  jointly,  for  damages  for 
the  burning  of  her  bam  at  Payne's  Depot,  In 
Scott  county,  on  December  16,  1912.  The  pe- 
tition alleges  that  the  bam  was  set  on  Are 
by  sparks  emitted  from  an  engine  belonging 
to  one  of  the  defendants,  but  that  plaintiff 
did  not  know  which  company  owned  the  en- 
gine that  caused  the  Are,  and  that  the  trains 
of  hoth  companies  used  appellant's  railway 
track  where  the  fire  occurred.  Both  defend- 
ants moved  the  court  to  require  the  plain- 
tiff to  elect  which  of  the  defendants  she 
would  sue,  but  the  court  overruled  both  mo- 
tions. The  issues  were  made,  and  upon  a 
trial  in  October,  1918,  the  Jury  returned 
a  verdict  against  both  defendants,  for  $S0O; 
bnt,  upon  motions  of  both  defendants,  and 
tbe  plaintiff,  a  new  trial  was  granted.  At  a 
second  trial,  held  in  May,  1914,  the  court 
peremptorily  instructed  the  Jury  to  find  for 
tbe  Chesapeake  Company;  and,  tbe  case  hav- 
ing been  submitted  to  the  Jury  as  against 
tbe  Louisville  &  Nashville  Railroad  Com- 
pany, the  Jury  returned  a  verdict  against  it 
for  $659.46.  This  appeal  is  by  that  com- 
pany. 

The  evidence  shows  that  shortly  before 
plalntlfTs  bam  was  discovered  to  be  on  fire, 
about  4  o'clock  in  the  afternoon,  four  trains 
passed  the  bam.  The  first  was  appellant's 
passenger  train,  going  west  from  liezington 
to  Louisville;  the  second  was  appellant's 
freight  train,  going  east  from  Louisville  to 
Lexington;  the  third  was  the  first  section  of 
tbe  Chesapeake  Company's  freight  train  No. 
92,  going  east  from  Louisville  to  Lexington; 
and  the  fourth  was  tbe  second  section  of  said 
train  No.  92,  going  in  the  same  direction. 
Tbe  petition,  however,  alleges  that  tbe 
fire  was  caused  by  an  east-bound  train;  and, 
as  no  claim  is  made,  by  either  party  to  this 
appeal,  that  the  fire  was  caused  by  tbe  ap- 
pellant's passenger  train   first  above   enu- 


merated, notbtng  further  need  be  Said  oon- 
cernlng  It. 

At  the  point  where  the  track  passed  appel- 
lee's bam  there  Is  a  decided  upgrade  going 
eastwardly  towards  Lexington,  and  it  is  con- 
tended that  the  fire  was  caused  by  one  of  the 
three  freight  trains  while  ascending  this 
grade 

[1]  1.  Appellant  first  Insists  that  the  trial 
court  erred  in  refusing  to  require  the  appel- 
lee to  elect  against  which  defendant  she 
would  prosecute  her  suit;  and,  it  insists  that 
the  case  of  the  Louisville  A  Nashville  Rail- 
road Ca  V.  Ft  Wayne  Electric  Co.,  108 
Ky.  113,  85  S.  W.  918,  21  Ky.  Law  Rep.  1544, 
is  conclusive  of  this  question.  A  reading  of 
that  case,  however,  falls  to  convince  us  of 
that  fact  And,  In  view  of  appellant's  owner- 
ship of  tbe  track  used  by  the  trains  of  both 
companies  In  this  case,  It  becomes  unneces- 
sary to  discuss  tbe  question  of  pleading  sug- 
gested by  appellant,  since  the  aroellant  was 
liable  for  the  negligence,  not  only  of  its  own 
servants  and  employes,  bnt  also  for  tbe  neg- 
ligence of  the  servants  and  employes  of  the 
Chesapeake  Company. 

In  O'Bannlon's  Adm'r  v.  Southern  Rail- 
way In  Ky.,  110  S.  W.  329,  83  Ky.  Law  Rep. 
436,  we  passed  upon  tbe  question  here  raised, 
saying: 

"The  appellee  railroad  corporation  having 
licensed  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  to  run  its  cars  over 
its  line,  it  is  as  responsible  for  whatever  acci- 
dent took  place  in  the  operation  of  the  train  as 
if  it  had  been  one  of  its  own,  and  therefore,  so 
far  as  the  responsibility  of  the  appellee  for  the 
injury  involved  here  is  concerned,  we  will  treat 
the  case  as  if  the  accident  was  occasioned  by  one 
of  its  own  trains.  McCabe's  Adm'r  v.  Maysr 
viUe  4  B.  S.  R.  R.  Co.,  etc,  112  Ky.  361  [66  S. 
W.  1054,  23  Ky.  Law  Rep.  2328] ;  Louisville 
&  Nashville  R.  Co.  v.  Breeden's  Adm'r,  111  Ky. 
729  [64  S.  W.  667,  23  Ky.  Law  Rep.  1021, 
1768]." 

In  overruling  tbe  motion  to  require  the 
plaintlfr  to  elect,  the  trial  court  was  clear- 
ly right 

[1]  2.  Appellant  next  Insists  that  there  was 
no  evidence  that  any  one  of  the  three  freight 
trains  in  question  emitted  any  sparks,  and 
consequently  that  Its  motion  for  a  directed 
verdict  should  have  prevailed.  There  bad 
been  no  fire  In  the  bam  during  that  day,  or, 
so  far  as  the  evidence  shows,  for  several 
days.  The  last  person  In  the  ham  on  the 
day  of  the  fire  closed  tbe  bam  doors  after 
throwing  In  a  load  of  com;  and,  when  be 
left  the  bam  there  was  no  fire  visible,  either 
In  or  about  it  Appellee's  bam  was  situat- 
ed about  150  feet  north  of  the  track,  and  the 
wind  was  blowing  from  tbe  southeast  In 
the  southeast  end  of  tiie  bam  there  was  a 
window  that  was  left  open.  This  window 
faced  the  railroad  track,  and  there  was  stor- 
ed in  tbe  loft  of  the  barn  Into  which  this 
window  opened  several  tons  of  sheaf  oats. 
There  was  also  some  straw  in  the  stalls  be- 
low the  loft    Tbe  proof  shows  that  tbe  three 


4=9For  other  casss  •••  same  topic  and  KBT-NUMBBR  in  all  Kay-Numbered  Digests  an^-iadexM 

Digitized  I 


I  and-iadexts     i 

i  by  Google 


8^ 


179  SOUTHWESTBEN  BHPOETHB 


(Ky. 


freight  trains  passed  tbe  bam  shortly  be- 
fore the  flre  was  dlscoTered,  and  that  In 
passing  this  bam  shortly  before  the  day 
of  the  flre  they  bad  set  flre  to  tbe  grass  and 
fencing  along  the  right  of  way.  It  further 
appears  from  the  proof  that  tbe  flre  occur- 
red on  December  16,  1912,  about  4  o'clock  in 
the  afternoon;  that  it  was  a  gloomy  and 
dark  afternoon ;  that  Miss  Kate  Feeney,  the 
daughter  of  appellee,  saw  sparks  emitted  in 
great  quantities  from  one  of  these  engines 
as  It  ascended  the  grade;  that  Trowbridge, 
a  neighbor,  who  was  stripping  tobacco  in  his 
bam  near  the  track  and  near  Mrs.  Feeney 's 
barn,  had  hla  attention  called  to  these  trains 
by  the  unusual  puffing  and  laboring  of  the 
engines  in  ascending  the  grade ;  that  he  went 
to  a  crack  In  the  barn  and  looked  out  to  see 
what  was  the  trouble;  and  that  the  engine 
was  making  such  an  effort  to  make  the  grade 
that  he  thought  something  was  wrong  with 
the  train.  The  unusual  puffing  and  laboring 
of  the  engine  was  also  noticed  by  Branhain,  an- 
other neighbor ;  and  all  tbe  witnesses  who  saw 
tbe  flre  testified  that  it  occurred  l)etween  5 
and  15  minutes  after  the  engines  had  passed. 
The  facts  of  this  case  nfake  it  very  like 
L  C.  R.  B.  Co.  T.  Schelble.  162  Ey.  471,  172 
8.  W.  910,  where  we  said: 

"There  is  no  direct  evidence  that  sparks  from 
the  engine  of  the  train  that  passed  a  few  min- 
utes before  the  fire  was  discovered  set  the  house 
on  fire,  but  direct  evidence  is  not  indispensable 
to  a  recovery  in  this  class  of  cases.  Circum- 
stantial evidence  is  equally  as  sufficient  aa  di- 
rect evidence  would  be  when  the  drcumstantial 
evidence  connects  the  sparks  from  the  passing 
train  with  the  fire.  It  would  be  an  exceedingly 
difficult,  and  in  many  cases  an  impossible  thing, 
for  the  owner  of  property  destroyed  by  flre  to 
show  by  direct  and  positive  evidence  that  the 
fire  was  started'  by  sparlu  from  a  passing  en- 
gine. In  the  nighttime  live  sparks  falling  from 
engines  are  very  discernible,  but  in  the  daytime 
live  sparks,  although  of  sufficient  heat  to  set  fire 
to  dry  material,  cannot  well  be  seen  by  the  nak- 
ed eye  as  they  come  from  the  smokestack  of  the 
engine,  and  yet  in  many  cases,  including  this 
one,  circamstsntial  evidence  leaves  little  room 
for  doubt  as  to  the  origin  of  the  fire.  Several 
witnesses,  who  were  in  or  about  the  house  at 
all  times  during  the  morning  of  the  fire  and  pre- 
ceding it,  testified  very  clearly  and  directly  and 
without  contradiction  that  there  was  no  fire  in 
or  atwnt  the  house  from  which  tbe  fire  that 
destroyed  it  could  have  been  started.  Accept- 
ing as  true  the  statements  of  these  witnesses,  as 
the  jury  bad  a  right  to  do,  and  as  we  may  well 
assame  they  did,  it  is  apparent  that  tbe  fire 
must  have  originated  from  some  outside  source, 
and  under  tbe  evidence  there  was  only  one 
source  from  which  it  could  have  started,  and 
that  was  this  passing  engine." 

See,  also, .  Siouthern  Ry.  v.  Hanna,  21  Ky. 
Law  Hep.  850,  63  S.  W.  1,  C,  N.  O.  4  T. 
P.  B.  R.  Co.  V.  Falconer,  30  Ky.  Law  Rep. 
152,  97  S.  W.  727,  Southern  Ry.  v.  Mc- 
Geoughcy,  31  Ky.  Law  Rep.  291,  102  S.  W. 
270,  C.  &  O.  R.  Co.  V.  Preston,  143  Ky.  189, 
136  S.  W.  20.'5.  and  C.  &  O.  Ry.  Co.  v.  Snyd- 
er, 164  Ky.  433,  175  S.  W.  640,  holding  that 
circumstantial  evidence  of  this  character  Is 
sufficient  to  take  the  case  to  the  Jury.    But 


tbe  case  at  bar  is  stronger  for  the  plafaitlll 
than  the  cases  Just  cited,  since  at  least  one 
witness  testified  that  she  saw  sparks  emit- 
ted by  the  engine  shortly  before  the  fire. 
And,  in  the  McGeoughey  Case,  supra,  the 
property  destroyed  by  the  flre  was  260  feet 
from  the  company's  right  of  way. 

In  our  opinion,  the  evidence  was  sufficient 
to  authorize  a  submission  of  the  case  to  the 
jury  upon  the  issue  of  appellant's  n^Ugence 
in  the  operation  of  its  trains. 

[3]  8.  Appellant  further  insists  that  tbe 
petition  did  not  allege  there  was  any  defect 
in  the  engine,  or  in  the  spark  arrester  there- 
of;  and  as  it  only  charged  negligence  In  the 
operation  and  management  of  the  trains, 
the  proof  which  tended  to  sliow  a  defective 
spark  arrester  did  not  sustain  the  charge  of 
negligent  operation.  It  is  a  general  rule  of 
pleading  that  in  alleging  an  injury  to  an; 
kind  of  property  it  will  ordinarily  be  suffi- 
cient to  state,  in  general  terms,  that  it  was 
caused  by  the  negligence  or  carelessness  of 
the  defendant  or  his  servants,  without  alleg- 
ing all  the  circumstances  necessary  to  show 
negligence;  but  where  the  petition  specifies 
the  acts  of  negligence  relied  upon,  the  plain- 
tift  will  be  confined,  in  his  proof,  to  the  acts 
specified,  and  cannot  recover  by  showing  a 
dlflferent  act  of  negligence.  Here  the  allega- 
tion of  negligence  is  general  in  so  far  as  it 
reiates  to  the  operation  of  the  train;  and 
surely  the  charge  that  the  train  was  so  neg- 
ligently operated  as  to  set  flre  to  appellee's 
bam  was  sufficient  to  permit  the  plaintiff 
to  show  that  tb^  flre  was  causod  by  sparks 
from  appellant's  engine.  It  was  not  neces- 
sary for  the  pleader  to  allege  that  the  engine 
was  defective  in  any  particular  respect,  if  its 
operation  constituted  negligence.  Southern 
Ry.  V.  Hanna,  21  Ky.  Law  Rep,  860,  53  S.  W. 
1;  Southern  Ry.  t.  McGeoughey,  31  Ky.  Law 
Rep.  291,  102  8.  W.  270. 

[4]  4.  FluaUy,  it  is  contended  that  the 
court  erred  in  not  requiring  the  Jury  to  obey 
lustructlon  No.  8,  given  by  the  court  upon 
Its  own  motion,  which  required  the  Jury  to 
say  in  their  verdict  whether  the  flre  was 
started  from  a  spark  from  the  engine  of  the 
Chesapeake  Company,  or  from  one  of  the  ap- 
pellant's engines.  The  defendants  did  not 
file  pleadings  against  each  other,  or  request 
the  Jury  to  fix  the  responsibility  as  between 
them.  On  the  contrary,  they  elected  to  make 
their  fight  Jointly;  and,  as  the  appellant 
owned  the  track  over  which  the  Chesapeake 
Company  operated  its  trains,  the  appellant 
was  liable  to  tbe  appellee  for  tbe  negUgence 
of  either  defendant  Under  these  circum- 
stances, we  fail  to  see  bow  the  Jury's  fliil- 
ure  to  obey  the  Instruction  by  saying  which 
defendant  set  flre  to  the  barn,  even  though 
it  were  possible  for  it  to  do  so,  could  preju- 
dice the  appellant. 

We  find  no  error,  either  substantial  or 
otherwise,  in  the  record. 

Judgment  affirmed. 
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IMPEBIAIi  TBIiUCO  COAL  00.  t.  NEFF. 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1915.) 

1.  LnOTATION   OV  ACTIOHB  <Sss>121— BUNNINQ 

OF  Statute— FiMNQ  or  Petition. 

Under  Civ.  Code  Prac.  {  134,  declaring  that 
the  court  m&y,  at  any  time  and  on  such  terms  as 
may  be  proper,  permit  a  pleading  to  be  amend- 
ed by  adding  or  striking  out  die  name  of  a 
party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  a  petition,  in  an  action  against  a 
corporation,  which  improperly  named  the  cor- 
poration, may  be  corrected  by  am^idment,  and 
SDch  amendment  will  relate  back  to  and  become 
part  of  the  original  petition,  where  the  original 
service  bad  been  on  the  corporation's  duly  con- 
stituted agent  and  service  <^  summons  on  such 
petition  will  stop  the  running  at  limitations, 
notwithstanding  a  corporation  can  have  but  one 
Lame  and  must  be  sued  by  such  name. 

[Ed.  Note.— For  ^ther  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §S  537-640;  Dec.  Dig. 
<^=>121.] 

2.  Damages  <3=9l31  —  Pebsonai.  Injuries— 

An  award  of  $2,000  in  favor  of  an  em- 
ploy£  of  a  coal  company  who  was  shocked  by 
an  electric  wire  carrying  250  volts  is  excessive, 
where  he  was  able  to  return  to  work  on  the 
day  of  the  accident  and  the  next  two  days  on 
which  the  mine  was  operated;  medical  testi- 
mony aa  to  a  subsequent  illness  being  that  it 
was  caused  by  rheumatism  and  malaria. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Pig.  H  357-867,  870;   r>ec.  Dig.  <&=>l5l.] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Charles  NefC  against  the  Impe- 
rialJeUlco  Coal  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Berersed 
and  remanded. 

Tye,  Siler  4  OatUff,  of  Williamsburg,  for 
appeUant  S.  H.  Kast,  of  Corbln,  B.  B.  Gold- 
en, of  Barbourvllle,  Stephens  &  Steely,  of 
WlUlamsburg,  and  W.  B.  Lay,  of  Barbour- 
TlUe,  tor  appellee. 

CABHOLL,  J.  On  July  81,  IftlS,  the  appd- 
lee,  Neff,  brought  this  suit  In  the  Whitley  cir- 
cuit court  against  the  Imperial  Coal  Com- 
pany, to  recover  damages  for  personal  In- 
juries alleged  to  have  been  sustained  by  him 
on  September  6,  1912,  on  accotmt  of  the  neg- 
ligence and  carelessness  of  the  coal  company. 
Eummons  on  this  petition  was  Issued  against 
the  Imperial  Coal  Company,  and  on  August 
18,  1913,  the  sheriff  made  this  return  on  the 
summons: 

"Executed  oa  the  Imperial  Jellico  Coal  Com- 
pany, August  18,  1913,  by  giving  a  copy  of 
same  to  B.  F.  Perkins,  bookkeeper  of  said  com- 
pany." 

On  September  7,  1018,  the  Imperial  JelUco 
Coal  Company  entered  Its  appearance  for  the 
purpose  only  of  quashing  the  return  on  the 
summons,  and  In  support  of  this  motion  filed 
the  affidavit  of  B.  F.  Perkins,  stating  that 
the  Imi>erlal  Jellico  Coal  Company  was  a  cor- 
poration created  by  the  laws  of  Kentucky, 
and  that  the  summons  against  the  Imperial 
Coal  Company  was  executed  on  B.  F.  Perkins 
as  the  bookkeeper  ot  the  Imperial  Jellico 
Coal  Company;  that  Neff  was  working  for 
and  an  employe  of  the  Imperial  Jellico  Coal 


Company  at  the  time  he  received  the  injur 
of  which  he  complained;  that  there  never 
was  such  a  corporation  as  the  Imperial  Coal 
Company,  and  the  affiant  was  not  an  officer 
or  agent  of  the  Imperial  Coal  Comx>any — 
"that  John  Morgan  was,  on  the  18th  day  of  Au- 
gust, 1913,  and  is  now,  the  president  of  the 
Imperial  Jellico  Coal  Company,  and  W.  B. 
Wyatt  was  on  said  date  and  is  now  the  vice 
president  of  the  Imperial  Jellico  Coal  Company, 
and  J.  C.  Hoskins  was  and  is  now  the  secre- 
tary treasurer  and  general  manager  of  the  Im- 
perial Jellico  Coal  Company;  that  J.  C.  Hos- 
kins th«i  resided  In  Whitley  county,  Ky.,  and 
that  John  Morgan  and  W.  B.  Wyatt  then  re- 
sided and  do  now  reside  in  Whitley  county,  Ky." 

Thereafter,  on  September  21st,  the  court 
quashed  the  return  on  the  summons,  and  a 
few  days  afterwards  the  plaintiff  ffled  an 
amended  petition.  In  which  it  was  averred ' 
that: 

"By  oversight  and  inadvertence  on  the  part  of 
his  attorneys  the  full  and  correct  name  of  the 
defendant  was  not  stated  in  the  petition;  that 
the  trne  defendant  and  tiie  real  and  correct 
name  of  the  defendant  was  the  Imperial  Jellico 
Coal  Company,  and  that  is  the  company  and  de- 
fendant whose  acts,  negligence  and  carelessness 
Caused  the  Injuries  set  forth  in  the  petition, 
and  is  and  was  the  defendant  that  he  directed 
to  be  sued  and  intended  to  hav£  sued  herein, 
and  his  petition  herein  merely  omitted  the  word 
'Jellico'  from  the  name  and  s^le  of  said  com- 
pany." 

And  he  asked  that  the  petition  be  corrected 
and  the  case  proceed  as  If  the  correct  name 
of  the  defendant  had  been  set  forth  in  the 
petition.  On  the  same  day  a  summons  was 
issued  against  the  Imperial  Jellico  Coal  Com- 
pany and  executed  on  December  6,  1913,  on 
"EYed  Perkins,  bookkeeper  of  the  company." 
After  this  an  answer  was  filed  by  the  Impe- 
rial Jellico  Coal  Company,  In  which,  after 
controverting  the  allegations  of  the  original 
petition,  and  pleading  assumed  risk  and  0(n- 
trlbutory  negligence.  In  a  separate  paragraph 
It  pleaded  and  relied  on  the  one-year  statute 
of  limitation,  averring  that  the  amended  pe- 
tition making  It  a  party  was  not  filed  until 
more  than  one  year  after  the  cause  of  action 
accrued.  To  the  i>aragrnph  pleading  the  stat- 
ute of  limitation,  a  demurrer  was  sustained. 
Thereupon  the  case  went  to  trial,  with  the 
result  that  there  was  a  verdict  and  Judgment 
In  favor  of  the  appellee  against  the  Imperial 
Jellico  Coal  Company  for  $2,000,  and  on  this 
appeal  a  reversal  of  that  Judgment  Is  sought 

[1]  The  first  ground  relied  on  for  reversal 
Is  that  the  action  against  the  Imperial  Jelli- 
co Coal  Company  was  not  commenced  until 
the  amended  petition  was  filed  on  November 
26,  1918,  more  than  one  year  after  the  cause 
of  action  set  up  In  the  petition  accrued,  and 
at  a  time  when  the  action  was  barred  by  the 
statute,  and  therefore  the  plea  of  limita- 
tion, to  which  a  demurrer  was  sustained,  pre- 
sented a  complete  defense  to  the  cause  of 
action.  It  will  be  observed  that  the  sum- 
mons on  the  amended  petition  against  the 
Imperial  Jellico  Coal  Company  was  executed 
on  "Fred  Perkins,  bookkeeper,"  and  In  view 
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that  Fred  Perkins,  as  the  bookkeeper  of  the 
Imperial  Jelllco  CJoal  Company,  was  a  proper 
person  on  whom  to  serve  process  aipralnst  this 
company.  So  that  the  only  question  Is,  Did 
the  court  commit  error  In  sustaining  a  de- 
murrer to  the  plea  of  limitation  Interposed 
as  a  defense? 

Of  course  a  corporation  can  legally  have 
only  one  name,  and  that  must  be  the  name 
given  to  It  In  Its  articles  of  Incorporation, 
and  by  and  In  that  name  It  Is  authorized  to 
conduct  the  business  for  which  It  was  creat- 
ed. If  It  brings  a  suit,  It  must  l)e  brought 
in  its  designated  name;  and,  likewise,  when 
it  is  sued,  It  should  be  sued  by  such  name. 
But  In  the  case  we  have  the  suit  was  against 
the  Imperial  Coal  Company,  and  the  negli- 
gence charged  attributed  to  that  company, 
when  as  a  matter  of  fact  the  plaintiff  at  the 
time  he  sustained  the  injuries  complained  of 
was  an  employe  of  the  Imperial  Jelllco  Goal 
Company,  and  his  cause  of  action  was 
against  that  company,  and  not  against  the 
Imperial  Coal  Company,  which  was  an  en- 
tirely different  and  distinct  corporation,  if 
indeed  there  was  any  such  corporation.  It 
is  true  the  summons  on  the  petition  against 
the  Imperial  Coal  Company  was  executed  on 
an  authorized  agent  of  the  Imperial  Jelllco 
Coal  Company,  but  this  fact  does  not  help 
the  case  for  the  plaintiff,  as  the  Imperial 
Jelllco  Coal  Company  was  not  sued  or  before 
the  court  until  after  the  amended  petition 
was  filed  and  summons  issued  thereon.  But 
the  error  In  omitting  from  the  petition  the 
word  "Jelllco"  and  styling  the  suit  an  ac- 
tion against  the  Imperial  Coal  Company,  In- 
stead of  against  the  Imperial  Jelllco  Coal 
Company,  was  not,  in  view  of  the  admitted 
fact  that  the  Imperial  Jelllco  Coal  Company 
was  the  name  of  the  company  for  which  the 
plaintiff  was  working  when  injured  and  the 
name  of  the  company  which  he  intended  to 
sue,  80  substantial  as  to  affect  the  sufflciency 
of  the  petition  as  the  commencement  of  an 
action  against  the  Imperial  Jelllco  Coal  Com- 
pany. It  is  provided  In  section  134  of  the 
Code  that: 

"The  court  may,  at  any  time.  In  furtherance 
of  JTistice,  and  on  such  terms  as  may  be  proper, 
cause  or  permit  a  pleading  or  proceeding  to 
be  amended,  by  adding  or  striking  out  the  name 
of  a  party;  or,  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other 
respect.  •  •  •  The  court  mnst,  in  evory 
stage  of  an  action,  disregard  any  error  or  de- 
feet  in  the  proceedings,  wliich  does  not  affect 
the  substantial  rights  ot  the  adverse  party;  and 
no  jndgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect." 

And  we  think  this  section  of  the  Code 
affords  us  ample  authority  to  disregard 
as  immaterial  the  error  In  giving  the  In- 
correct name  of  the  corporation  intended 
to  be  sued,  and  that  when  the  amendment 
was  filed  correcting  this  error,  the  amendment 


of  the  ftict  that  no  question  Is  raised  as  tojCo.,  74  Ga.  897;  Bnmbam  ▼.  Stratford  Co. 
the  validity  of  this  service,  we  may  assume  I  Savings  Bank,  6  N.  H.  446;  Lone  v.  $»■ 
■^   ■  ~     -  board  B.  R,  Co.,  BO  N.  C.  25;   Dixon  v.  Mel 

ton,  187  Ky.  689,  126  S.  W.  358,  Ann.  Cas, 
1912A,  457;  Teets  v.  Snider  Heading  Mft. 
Co.,  120  Ky.  653,  87  S.  W.  803,  27  Ky.  Uw 
Rep.  1061. 

In  the  case  of  Oeneva  Cooperage  Compan; 
V.  Brown,  124  Ky.  16,  98  S.  W.  2T9,  30  Ky. 
Law  Rep.  272,  124  Am.  St.  Bep.  388,  the 
Geneva  Cooperage  Company  was  sued  as  a 
corporation  when  in  fact  it  was  a  partner- 
ship, and  it  was  held  that  the  commencement 
of  the  action  against  the  corporation  was  not 
the  commencement  of  an  action  against  the 
Individual  owners  so  as  to  suspend  the  run- 
ning of  the  statute  of  limitation  against 
them.  A  like  conclusion  was  reached  under 
similar  facts  in  the  case  of  lieathemwn  v. 
Times  Co.,  88  Ky.  291,  11  S.  W.  12,  10  Ky. 
Law  Rep.  806,  3  L.  R.  A.  324,  21  Am.  St 
Rep.  342.  But  in  each  of  these  cases  the 
amendment  tendered  after  the  statute  of  lim- 
itation had  run  against  the  original  defend- 
ant was  a  substantial  departure  from  tlie 
cause  of  action  set  up  In  the  original  peti- 
tion. In  each  case  the  suit  was  against  a 
corporation,  while  the  amendment  undertook 
to  commence  an  action  against  individuals. 
In  the  case  we  have  the  suit  was  against  a 
corporation,  and  the  only  error  committed 
consisted  in  incorrectly  designating  the  name 
of  the  corporation  which  was  the  real  de- 
fendant Intended  to  be,  and  that  was,  In 
truth,  sued. 

The  instructions  are  also  complained  at, 
but  we  think  they  submitted  with  substantial 
fairness  the  issues  made  by  the  pleadings 
and  supported  by  the  evidence. 

[2]  It  Is  complained  that  the  damages  are 
excessive,  and  we  think  this  ground  for  r^ 
versal  is  well  founded.  The  appellee  receiv- 
ed a  shock  by  coming  in  contact  with  an 
electric  wire  carrying  250  volts.  The  wire 
liad  been  attached  to  a  wooden  post,  but  tlie 
post  bad  rotted,  letting  the  wire  sag,  so  that 
when  the  appellee  went  to  turn  a  switch,  the 
wire  struck  his  forehead  and  knocked  him 
down ;  but  in  a  little  while  he  was  able  to 
go  back  to  his  work,  which  was  not  heavy. 
The  appellee  testified  that  the  mine  was  idle 
the  day  following  the  accident,  but  he  woit- 
ed  the  two  succeeding  days,  and  then  quit 
and  went  -home,  where  he  was  confined  to 
his  bed  about  three  weeks ;  that  the  muscles 
in  one  of  his  hands  were  drawn  so  that  he 
could  not  straighten  his  fingers;  that  he 
also  suffered  with  pains  In  his  head  and 
neck ;  that  he  had  lost  a  little  flesh,  was  also 
afflicted  with  nervousness,  and  the  nails  ou 
his  fingers  and  toes  came  off.  A  number  of 
witnesses,  whose  statements  were  not  con- 
tradicted, testified  for  the  coal  company,  and 
said  that  if  a  person  came  In  contact,  in  the 
manner  appellee  did,  with  a  wire  carrying 
250  volts,  it  might  stun  him  for  a  IltUe  while 
related  back  to  and  became  a  part  of  the  land  knock  him  down,  but  vTould  not  leave 
originai  petition.    Johnson  t.  Central  B.  R.  \  any  bad  after  effects.    The  three  doctors  who 
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attended  appellee  when  he  was  conflned  to 
bis  bed  for  some  three  weeks  after  the  ac- 
cident, and  who  saw  him  after  this  when  he 
was  going  about,  said  that  he  had  malaria 
and  rheumatism  and,  in  effect,  that  the  in- 
juries of  which  he  complained  were  not  at- 
tributable to  the  shock  he  received,  but  to 
other  causes.  No  witness  was  introduced  by 
appellee  who  said  that  an  electric  shock  such 
as  he  sustained  would  produce  the  injuries, 
or  any  of  them,  he  was  suffering  or  bad  suf- 
fered with. 

Under  these  (drcnmstances,  we  think  the 
verdict  grossly  excessive.  If  the  nervous 
and  physical  conditions  testified  to  by  appel- 
lee were  attributable  directly  to  the  electric 
shock,  the  verdict  would  not  be  excessive, 
bat  the  evidence  falls  to  connect  these  condi- 
tions with  the  shock. 

The  Judgment  is  reversed,  with  directions 
for  a  new  triaL 


STONE  V.  DANIELS. 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1915.) 

1.  JuDouENT   €=»17— Paocxas  on   Amknded 
Petition— Suit. 

Under  Civ.  Code  Prac.  {  136,  providing  that 
if  a  plaintiff,  having  a  lien  for  a  debt  due  and  a 
debt  not  due  upon  property  which  he  seeks  to 
subject  thereto,  states  both  claims  in  his  petition, 
be  may,  upon  suggestion  of  record  that  one  of 
them  has  become  due  pendente  lite,  have  judg- 
ment for  a  sale  of  the  property  therefor,  plaintiff, 
whose  petition  in  an  action  to  enforce  a  vendor's 
lien  note  alleged  a  cause  of  action  on  other  notes 
not  then  due,  was  entitled  to  a  judgment  on 
the  notes  maturing  after  the  petition  was  filed, 
without  other  process. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  }{  25-53,  157,  422;  Dec.  Dig.  «S=» 
17.] 

2.  Vendob  and  Pubchabeb  «=»27'i— Action 
OK  Lien  Note— Defenses. 

In  an  action  to  enforce  a  vendor's  lien 
note,  stating  a  cause  of  action  on  other  notes 
not  then  due,  an  answer,  alleging  the  vendor's 
misrepresentations  as  to  the  acreage  of  the  tract 
relied  upon  by  the  purchaser,  and  that  part  of 
the  tract  was  in  the  actual  adverse  possession 
of  other  owners,  if  tendered  in  time,  would  set 
np   a  good  defense. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  7e&-771;  Dec  Dig. 
«=»274.] 

3.  Jttdoment  «=9l88 — SsTTiNa   Aside— Dili- 

eENCE. 

Where  salt  to  enforce  a  vendor's  lien  was 
pending  more  than  a  year  before  final  decree, 
and  defendant  had  been  allowed  time  to  file 
an  answer  and  had  announced  that  he  had  no 
defense  to  make,  a  tendered  answer,  filed  with  a 
motion  to  set  aside  the  decree,  which  did  not 
aver  that  by  the  exercise  of  reasonable  dili- 
gence a  deficiency  in  the  land,  alleged  in  such 
answer,  could  not  have  been  discovered  before 
final  decree,  and  which  showed  that  part  of 
the  tract  was  In  actual  adverse  possession  of 
other  parties  at  the  time  of  the  purchase,  failed 
to  show  the  exercise  of  proper  diligence. 

rEd.  Note.— Il\>r  other  cases,  see  Judgment, 
Cent  nig.  U  24»-251,  264;  Dec.  Dig.  <8=al88.] 

Appeal .  from  Circuit  Court,  Bell  County. 

Action  by  John  W.  Daniels  against  Maggie 

Stone.    Judgment  for  plaintiff,  and  from  an 


order  refusing  to  set  aMde  the  judgment  and 
to  allow  a  pleading  to  be  filed,  defendant  ap- 
peals.   Affirmed. 

Metcalf  &  JefTrles,  of  Plneville,  for  appel- 
lant A.  G.  Patterson,  of  Plneville,  for  ap- 
pellee. 

CAHROLL,  J.  In  February,  1913,  the  ap- 
pellant bought  from  the  appellee  a  tract  of 
land  for  the  agreed  consideration  of  $8,500. 
Two  thousand  dollars  of  this  som  was  paid 
in  cash,  and  for  the  remainder  of  the  con- 
sideration three  notes  of  $500  each  were  ex- 
ecuted, payable  in  6,  12,  and  18  months  from 
the  date  of  the  conveyance.  The  first  note 
fell  due  in  August,  1913,  and  in  September 
following  the  appellee  brought  suit.  In  whldi 
he  averred  that: 

"As  part  consideration  for  said  land  defend- 
ant, on  February  14,  1013,  executed  and  de- 
livered to  plaintiff  her  three  notes  for  the  sum 
of  $500  each,  whereby  defendant  promised  and 
agreed  to  pay  him  $500  6  months  after  date 
thereof,  $500  12  months  after  date  thereof,  and 
$500  18  months  after  date  thereof,  all  of  said 
notes  bearing  6  per  cent.  Interest  from  date, 
and  made  negotiable  and  payable  at  the  First 
State  Bank  at  PinevUle." 

It  was  further  averred  that  a  lien  was 
retained  to  secure  the  payment  of  aU  the 
notes,  that  no  part  of  the  note  first  dne,  or  of 
the  other  notes,  had  been  paid,  and  that 
there  were  no  other  liens  on  the  land,  and 
that  it  could  be  divided  without  materially 
impairing  its  value.  Summons  on  this  peti- 
tion issued,  and  was  executed  In  due  time, 
and  at  the  September  term,  1913,  of  the 
Bell  drcnlt  court  the  defendant,  by  Baker 
&  Rawlins,  her  attorneys,  filed  a  demurrer  to 
the  petition,  which  was  overruled,  and,  no 
answer  or  other  pleading  being  filed  by  the 
defendant,  there  was  a  judgmrait  on  the  note 
at  the  December  term,  1913,  and  an  order  di- 
recting enough  of  the  land  sold  to  pay  the 
Judgment  In  February,  1914,  at  which  time 
the  judgment  had  not  been  executed,  the 
plalntlfC  filed  in  court  an  amended  petition, 
setting  out  that  the  second  note  was  due  and 
unpaid,  and  he  prayed  for  judgment  for  the 
amount  of  the  note  and  for  a  sale  of  so 
much  of  the  land  as  might  be  necessary  to 
satisfy  it  Thereupon  there  was  a  judgment 
In  conformity  to  the  prayer  of  the  petition. 
On  November  11,  1914,  it  appearing  that  the 
last  note  had  become  due,  and  that  the  judg- 
ment on  the  other  two  notes  had  not  been 
executed,  another  amended  petition  was  filed, 
asking  for  a  judgment  on  the  third  note,  and 
a  sale  of  the  land  to  satisfy  the  same.  This 
last  judgment  was  entered  on  November  23, 
1914.  In  December,  1914,  the  defendant,  by 
Metcalt  &  Jeffries,  her  attorneys,  made  a 
motion  to  set  aside  the  Judgment,  and  offer- 
ed to  file  an  answer,  set-off,  and  counter- 
claim, to  which  the  plaintiff  objected.  The 
court  sustained  the  objection  and  refused  to 
allow  the  pleading  to  be  filed,  for  the  reason, 
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as  set  oat  In  the  order,  that  the  defendant 
was  given,  at  the  time  the  second  and  amend- 
ed petition  was  filed  on  November  11,  1914, 
nntll  November  14th  to  file  her  answer,  at 
which  time  counsel  for  defendant  announced 
In  open  court  that  she  had  no  defense  to 
make,  and  agreed  that  Judgment  should  be 
entered,  which  was  accordingly  done.  From 
the  order  refusing  to  set  aside  the  Judgment 
and  to  allow  the  pleading  to  be  filed,  this 
appeal  Is  prosecuted. 

The  tendered  pleading  set  ont.  In  sub- 
stance, that  the  plaintiff  was  a  nonresident 
•at  the  state,  and  that  when  the  conveyance 
was  made  he  represented  that  the  tract  of 
land  conveyed  contained  100  acres,  and  the 
defendant  relied  on  .^hese  representations, 
and  would  not  have  purchased  the  land  at 
the  price  named  except  for  the  fact  that  she 
believed  the  tract  did  contain  100  acres.  She 
further  averred  that  since  November  14, 
1914,  she  discovered  for  the  first  time  that 
the  tract  contained  only  78  acres,  and  that 
8  acres  of  this  78  was  In  the  actual  adverse 
possession  of  other  owners  of  the  land  at 
the  time  of  her  purchase  tn  February,  1913, 
and  she  asked  that  she  be  allowed  to  set  off 
the  value  of  this  deficiency,  namely,  $1,050, 
against  the  notes  sued  on. 

[1]  It  Is  suggested  in  argument  for  appel- 
lee that  the  Judgments  on  the  last  two  notes 
were  void  becaose  no  process  was  issued  on 
the  amended  petition,  seeking  Judgment  oh 
these  notes,  and  the  defendant  was  not  be- 
fore the  court  But  this  contention  is  not 
well  founded.  Section  135  of  the  Olvll  Code 
provides.  In  peat: 

"If  a  plaintiff,  having  a  lien  for  a  debt  doe 
and  a  debt  not  due  upon  property  which  be  seeks 
to  subject,  state  both  claims  in  his  petition,  he 
may,  upon  a  suggestion  of  record  that  one  of 
them  has  become  due  pendente  lite,  have  judg- 
ment for  a  sale  of  the  property  therefor." 

The  plaintiff  set  np  in  his  petition  a  canse 
of  action  on  all  of  the  notes,  and  as  the  de- 
fendant was  summoned  to  answer  the  peti- 
tion, the  plaintiff  was  entitled  to  a  Judg- 
ment on  the  notes  maturing  after  the  peti- 
tion was  filed,  without  other  process.  Mo- 
sheU  V.  Reed  4  Wilcox,  97  S.  W.  372,  30  Ky. 
Law  Bep.  10. 

[2,  S]  The  answer  seta  up  a  good  cause  of 
action,  but  we  think  it  was  tendered  too 
late.  The  defendant  vras  summoned  and 
was  represented  by  attorneys  in  1913,  and 
the  tendered  pleading  does  not  disclose  any 
reason  why  she  could  not  then  have  ascer- 
tained the  deficiency  in  the  land,  or  liave 
made  the  defense  set  up  in  the  tendered 
pleading.  It  is  true  the  tendered  pleading 
averred  that: 

"Since  the  last  supplemental  judgment  her^ 
rendered  at  the  present  term  of  court,  and 
within  less  than  a  week  prior  to  the  filing  of 
this  answer,  set-off,  and  counterclaim,  she  has 
for  the  first  time  learned  and  discovered,  that 
the  said  tract  of  land  described  and  attempted  to 
be  conveyed  in  the  said  deed  contains  a  total 
gross  area  of  78  acres,  and  no  more.'" 


But  there  is  no  averment  that  by  the  ex- 
ercise of  reasonable  diligence  this  deficiency 
could  not  have  earlier  been  discovered.  The 
pleading  does  not  disclose  any  reason  for  the 
delay,  except  the  naked  allegation  that  she 
learned  of  the  deficiency  only  about  a  week 
before  the  tendered  petition  was  filed.  Why 
she  could  not  have  learned  of  it  sooner  does 
not  appear. 

Aside  from  this,  the  tendered  pleading 
shows  that  8  acres  of  the  land  was  In  the  ac- 
tual, adverse  possession  of  other  claimants, 
holding  the  same  under  superior  title  at  the 
time  of  her  purchase  of  the  land  in  1913,  and 
certainly  she  knew  this  fact  at  the  time  she' 
was  before  the  court  by  her  attorneys  in 
1913.  It  seems  to  us  that  the  effort  of  the 
defendant  was  to  delay  the  execution  of  tlie 
Judgment 

If  the  defendant  has  a  meritorious  clahn 
against  the  plaintiff,  she  may  assert  it  In  a 
separate  action.  If  she  can  aver  and  estate 
lish  by  evidence  sufficient  facts  to  excuse  her 
delay  in  not  setting  up  her  defense  hi  sea- 
sonable time. 

Tlie  Judgmmt  is  affirmed. 


HATFIELD'S  ADM'R  v.  HATFIELD. 
(Court  of  Appeals  of  Kentucky.    Nov.  17, 1915i) 

1.  Appeal  and  Ebboe  €=>837— Review— Sur- 
FiciENCT  of  Evidenck— Inadmissibus  Evi- 
dence. 

Where  inadmissible  testimony  was  unob- 
jected to,  it  must  be  tillowed  to  stand  for  what 
It  is  worth,  on  appeal,  as  part  of  the  evidence 
of  the  par^  whom  it  favors. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  32€E^272,  3274-3277, 
3289;    Dec.  Dig.  <3=>837.] 

2.  BiLU  AND  Notes  «=s>493— Pbesuuftioh— 
Consideration  fob  CmtcK. 

In  the  absence  of  proof  to  the  contrary,  the 
presumption  will  be  indulged  that  a  paid  check 
was  executed  for  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SS  1662-1662;  Dec  Dig.  «=> 
483.] 

3.  Biixs  AND  Notes  «=9518— Considsbatioi) 
— SuFFiciBNCT  or  Evidence. 

In  an  administrator's  actloo  on  a  note 
found  among  decedent's  papers,  the  claim  being 
that  the  note,  made  by  decedent's  grandson  to 
pay  for  land,  was  indorsed  in  blank  to  decedent, 
when  the  vendor  of  the  land  was  paid  with  de- 
cedent's funds,  evidence  held  sufficient  to  sup- 
port the  chancellor's  judgmant  for  the  grandson 
that  the  decedent's  payment  by  check  to  him 
was  in  return  for  his  surrendering  the  nnei- 
pired  term  of  his  lease  of  decedent's  land,  which 
decedent  wished  to  sell. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  %%  1816-1820;  Dec.  Dig.  9=> 
C18.] 

4.  Appeal  and  Ebsob  <S=»837— Rbview-Ee- 
BOB    Waived    fob    Delay   of   Coobt— Eb- 

BONEOUS   ADiaSBION    OF   EVIDENCE. 

Under  Civ.  Code  Prac  {  589,  providing 
that  errors  of  the  court  in  its  decisions  upon 
csecptions  to  depositions  are  waived,  unless 
excepted  to,  where  appellant  filed  exceptions  be- 
low to  all  the  depositions  taken  and  filed  by 
the  appellee,  but  the  court  failed  to  pass  on  such 
exceptions,   and   was  not  asked  to  do  so,  ap- 
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peUant'B  contention  tbat,  u  appellee  was  in- 
competent as  a  witness,  his  testimony  on  for- 
mer trial,  embodied  in  a  deposition,  must  be 
wholly  disregarded  by  the  court  on  appeal,  was 
invalid,  since,  no  objection  having  been  pressed 
to  the  testimony,  error  in  its  admission  was 
waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  32^-3272,  8274-3277, 
325»;  Dec.  IMg.  «=>837.] 

Appeal  from  Circuit  Conrt,  Mcliean  County. 

Action  by  Thomas  Hatfield's  administrator 
against  W.  B.  Hatfield.  Judgment  tat  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

li.  P.  Tanner,  of  Owensboro,  for  appellant. 
Blchard  Alexander,  of  Calhoun,  and  Little  & 
Slack,  of  Owensboro,  for  appellee. 

SETTLE,  3.  Thomas  Hatfield  died.  Intes- 
tate, in  the  month  of  March,  1913,  domiciled 
in  McLean  county.  Thereafter  the  appellant, 
John  E.  Cowgell,  was  appointed  and  duly 
gnallfled  as  the  administrator  of  his  estate. 
Following  bis  appointment  as  such  adminis- 
trator, he  found  among  other  notes  and  pa- 
pers that  had  been  left  by  the  decedent  a 
note  which  had  been  executed  by  his  grand- 
son, the  appellee,  W.  R.  Hatfield,  December 
23, 1910,  to  one  B.  W.  Tucker,  upon  the  back 
of  which  the  name  of  the  payee  was  written, 
but  above  which  there  were  no  words  indicat- 
ing a  sale  or  assignment  of  the  note.  Bub- 
seqnently  the  administrator  brought  tbla  ac- 
tion upon  the  note  seeking  its  recovery  of  the 
appellee,  alleging  that  after  its  execution  to 
Tucker  by  the  latter  Tucker  sold  and  assign- 
ed it  to  the  decedent,  whereby  he  became  the 
owner  thereof,  and,  further  that  the  note  was 
due  and  wholly  unimid.  It  was  also  alleged 
in  the  petition  that  the  note  was  executed 
by  appellee  to  E.  W.  Tucker  in  part  payment 
for  a  75-acre  tract  of  land  in  McLean  coun- 
ty, which  the  latter  by  deed  of  date  of  De- 
cember 23,  1910,  conveyed  to  him,  and  that 
the  deed  retained  a  lien  upon  the  land  to  se- 
cure the  payment  of  the  note.  By  the  prayer 
of  the  petition  Judgment  was  asked  for  the 
amount  of  the  note,  with  6  per  cent  Interest 
from  January  4,  1911,  and  for  the  enforce- 
ment of  the  lien  by  a  sale  of  the  land,  or 
aough  thereof  to  pay  same. 

Appellee's  answer  denied  that  the  note  had 
been  sold  or  assigned  the  decedent  by  Tucker, 
also  denied  the  decedent's  former  ownership 
thereof,  and  pleaded  its  payment  by  appel- 
lee to  Tucker. 

The  appellant  then  filed  an  amended  peti- 
tion, in  which  it  was,  in  substance,  alleged 
that  the  decedent,  while  sick  and  infirm,  had 
famished  appellee  the  money  with  which  to 
pay  the  note,  by  giving  him  a  check  for  the 
amount  thereof,  under  an  agreement  with 
Urn  that  Tucker  would  indorse  or  assign  the 
note  to  the  decedent,  which,  it  was  alleged, 
had  been  done,  and  by  the  prayer  of  the 
amended  i)etltlon  a  recovery  was  sought 
against  appellee  upon  the  check,  if  not  to  be 
had  on  the  note,  with  6  per  cent  interest 


from  January  4,  1911,  and  for  the  enforce- 
ment of  a  lien  upon  the  land  for  its  payment 

By  his  answer  to  the  amended  petition  ap- 
pellee traversed  its  averments,  and  alleged 
that  the  check  of  $1,000  he  had  received  from 
the  decedent  and  applied  to  the  discharge  of 
the  note  in  question  was  a  payment  for  the 
delivery  to  the  decedent  of  the  possession  of 
a  farm  he  had  leased  of  him,  and  for  im- 
provements appellee  had  made  thereon,  which 
farm,  as  further  alleged,  he  had  leased  from 
the  decedent  tor  a  term  of  three  years,  but 
the  possession  of  which,  at  the  expiration  of 
the  first  year  thereof,  he  had,  at  the  dece- 
dent's request  and  upon  his  promise  to  pay 
him  therefor  the  $1,000  mentioned,  redeliver- 
ed to  him. 

The  affirmative  matter  in  the  twt>  answers 
was  controverted  of  record,  and,  following 
the  taking  of  proof  by  depositions  and  sub- 
mission of  the  case,  the  circuit  court  rendered 
Judgment  dismissing  the  appellant's  petition 
and  allowing  appellee  his  costs.  From  that 
Judgment  the  former  has  appealed. 

The  following  facts  appearing  in  the  record 
are  undisputed:  E.  W.  Tucker  conveyed  to 
the  appellee,  W.  B.  Hatfield,  by  deed  of  De- 
cember 23,  1910,  a  75-acre  tract  of  land  in 
McLean  county,  the  consideration  being  $1,- 
800  of  which  $260  was  paid  in  cash,  and  notes 
were  executed  by  appellee  to  Tucker  for  the 
remainder,  In  the  several  months,  and  pay- 
able as  follows :  $1,000  January  4,  1911 ;  $190 
January  20,  1911;  and  $350  January  10, 
1912 — these  notes  being  secured  by  a  Hen  re- 
tained by  the  deed  on  the  land.  The  payment 
to  Tucker  of  the  several  notes  mentioned  and 
the  release  of  the  lien  retained  as  security  for 
their  payment  is  shown  by  the  following  en- 
try appearing  on  the  margin  of  the  deed  as 
recorded  in  the  office  of  the  clerk  of  the  Mc- 
Lean county  court: 

"The  notes  described  in  this  deed  have  been 
paid  in  full.  The  lien  on  property  is  hereby  r»- 
least^.     This  12th   day   of   February,    1912. 

"[Signed]  E.  W.  Tucker. 

"Attest:    John  R.  Priest  Clerk, 

"By  John  E.  Gary,  D.  C." 

[1 1  The  only  evidence  introduced  by  the  ap- 
pellant was  furnished  by  the  depositions  of 
himself,  E.  W.  Tucker,  and  C.  W.  Thomas- 
son.  Appellant  merely  testified  that  the  note 
had  been  found  by  him  in  the  Bank  of  Llv- 
ermore  among  certain  other  papers  of  the 
decedent  and  that  be  bad  no  knowledge  as 
to  the  tatter's  ownership  of  It  other  than 
the  presumption  arising  from  its  being  among 
his  papers.  C.  W.  Thoma.s8on,  cashier  of  the 
Bank  of  Llvermore,  testified  that  the  check 
of  the  decedent  for  $1,000,  of  date  January 
1,  1911,  payable  to  appellee,  was  brought  by 
the  latter  to  the  bank,  there  Indorsed  by  him, 
and  the  proceeds  deposited  to  his  credit  Jan- 
uary 5,  1911,  and  that  appellee  then  drew  his 
check  on  the  bank  for  $1,000,  whidi  he  gave 
to  Thomasson,  with  the  direction  that  he 
deliver  It  to  Tucker  when  the  latter  present- 
ed the  note,  which  he  (Thomasson)  did  later 
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on  the  same  day,  and  received  from  Tuck- 
er the  note,  and  that,  foUowiug  the  delivery 
of  the  check  to  Tucker,  the  same  was  charg- 
ed to  appellee's  account.  Thomasson  further 
testified  that  during  the  last  few  years  of 
bis  life  the  decedent  had  left  notes  and  other 
valuable  papers  in  the  bank  for  safe-keeping, 
font  that  he  had  no  recollection  of  deliv- 
ering the  $1,000  note  to  decedent  after  its 
payment  by  appellee,  or  of  any  direction 
from  the  decedent  to  place  it  among  his  pa- 
pers; nor  did  either  appellee  or  Tucker  di- 
rect him  to  place  it  among  the  papers  of  the 
decedent.  In  this  connection  it  is  proper, 
however,  to  call  attention  to  the  following 
question  asked  Thomasson,  and  his  answer 
thereto : 

"O.  State  whether  or  not,  it  the  said  E.  W. 
Tucker  left  said  note  at  said  time,  you  would 
have  placed  same  with  the  papers  of  Thomaf- 
son,  unless  you  had  been  ordered  to  do  so  by 
the  parties  interested  at  that  time.  A.  I  cer- 
tainly would  not" 

The  incompetency  of  the  question  and  an- 
swer is  patent,  the  one  calling  for  the  wit- 
ness' belief  as  to  the  probability,  of  his  action 
on  the  state  of  case  suggested,  and  the  other 
amounting  to  a  mere  expression  of  the  wit- 
ness' opinion  as  to  what  he  might  have  done 
under  such  circumstances.  But,  as  the  rec- 
ord does  not  disclose  that  the  question  or  an- 
swer was  objected  to  by  appellee,  it  must 
be  allowed  to  stand,  for  what  it  is  worth, 
as  a  part  of  the  appellant's  evidence. 

Tucker  testified  that  both  the  decedent  and 
appellee  had  Informed  him  that  the  for- 
mer would  furnish  the  latter  |1.000  to  pay 
on  the  land  sold  appellee  by  Tucker,  but  that 
neither  of  them  had  advised  him  whether 
the  money  would  be  furnished  by  the  dece- 
dent as  a  loan,  gift,  or  payment,  and  that 
he  had  not  been  requested  by  either  of  them 
to  assign  the  note  to  the  decedent  for  any 
purpose:  that,  all  be  did  was  to  take  the 
note  to  the  bank  January  5th  for  payment; 
and  that  when  he  got  to  the  bank  the  cash- 
ier delivered  to  him  the  Individual  check  of 
appellee,  which  had  been  left  there  by  him, 
and  ui>on  its  receipt  he  indorsed  the  note  in 
blank  and  left  it  with  Thomasson. 

It  will  be  observed  that  the  only  thing  ap- 
pearing in  the  evidence  referred  to  as  con- 
ducing to  «how  the  decedent's  ownership  of 
the  note  is  the  presumption  arising  from  the 
fact  that  it  was  found  after  his  death  among 
his  papers.  The  evidence  wholly  falls  to 
show  how  or  when  it  got  among  his  papers 
for  what  purpose  it  was  placed  there,  or 
even  that  its  presence  among  his  papers  was 
ever  known  to  him.  Although  the  decedent 
lived  more  than  two  years  after  the  payment 
of  the  note  by  appellee,  it  does  not  appear 
that  he  mentioned  the  note  to  any  one  during 
that  time  or  that  he  claimed  to  be  the  own- 
er of  it  He  also  lived  more  than  a  year 
after  the  release  of  the  lien  made  upon  the 
deed  book  in  the  clerk's  office  by  Tucker, 
which  release  contained  an  adtnowledgment 


of  the  payment  of  all  the  notes  appellee  had 
given  for  the  land  conveyed  him  by  Tucker; 
yet,  with  the  Implied  notice  of  such  release, 
no  complaint  was  made  by  the  decedent 
that  the  release  of  the  lien  as  to  the  $1,000 
note  was  unauthorized. 

[2]  Tbe  most  than  can  be  claimed  for  ap- 
pellant's evidence  Is  that  it  only  inferentlaUf 
shows  the  decedent's  possession  of  the  note 
at  the  time  of  his  death.  It  is,  however,  con- 
tended by  appellant  that  if  not  entitled  to  re- 
cover upon  the  note,  he  is  entitled  to  re- 
cover upon  the  check.  This  contention  rests 
upon  the  theory  that  the  presumption  should 
be  indulged  that  the  amount  of  the  died: 
was  a  loan,  and  that  this  presumption  casts 
upon  appellee  the  burden  to  show  its  con- 
sideration. The  contention  is  manifestly  un- 
sound, for  ordinarily,  in  the  absence  of  proof 
to  the  contrary,  the  presumption  will  be  in- 
dulged that  a  paid  check  was  executed  for 
a  valuable  consideration,  and  in  this  case 
the  evidence  of  appellant  falls  short  of  de- 
stroying that  presumption. 

[3]  It  now  becomes  necessary  to  consider 
the  evidence  introduced  in  betialf  of  the  ap- 
pellee. It  appears  from  appellee's  own  tes- 
timony that  the  check  in  question  was  given 
for  a  valuable  consideration;  that  he  liad 
rented  from  the  decedent  for  a  term  of  three 
years  a  farm  owned  by  the  latter,  upon 
which  he  had  at  his  own  expense  built  new 
fences,  made  repairs  upon  the  buildings,  and, 
by  the  sowing  of  timothy,  otherwise  impror- 
ed  the  land;  that  at  the  end  of  the  first 
year  of  his  tenancy  the  decedent  ooncdved 
the  idea  of  selling  the  farm,  in  order  to  do 
which  it  was  necessary  for  him  to  cancel 
the  remaining  two  years  of  the  lease,  wblcb 
could  not  be  done  without  the  appellee's  con- 
sent; and  that  in  order  to  regain  the  pos- 
session of  the  farm  at  the  end  of  the  first 
year  of  the  lease,  and  to  pay  appellee  for 
the  improvements  he  bad  put  upon  the  place, 
the  decedent  agreed  to  pay  him  the  sam  of 
of  $1,000,  which  sum  was,  in  fact  paid  >P- 
pellee  in  the  check  that  the  latter  applied  to 
the  discharge  of  the  note  of  $1,000  executed 
to  Tucker  on  the  land  Tucker  conveyed  bim. 

Appellee  further  testified  that  the  $1,000 
thus  paid  Tucker  fully  discharged  the  note 
due  January  6,  1911 ;  that  it  was  not  placed 
with  other  papers  of  the  decedent  with  Ills 
knowledge  or  consent ;  and  that  he  did  not 
himself  get  possession  of  the  note  when  It 
was  paid  by  him,  because  Thomasson,  tbe 
cashier  of  the  bank,  did  not  then  have  it, 
and,  while  he  was  unable  to  recall  that  h« 
made  of  Thomasson  any  request  to  deliver  to 
him  the  note  the  latter  received  from  Tncker. 
he  was,  nevertheless,  entitled  to  its  posses- 
sion after  its  payment,  and  expected  that  It 
would  be  delivered  to  him. 

G.  H.  Salmon,  introduced  In  appellee's  be- 
half, testified  that  he  knew  appellee  had 
leased  of  the  decedent,  his  grandfather,  a 
larm  for  the  term  of  three  years,  that  atMat 


Digitized  by 


Google 


KyJ 


WXHi  T.  HAQAK 


885 


the  date  of  tbe  expiration  of  the  first  rear 
of  the  lease,  and  after  the  sale  by  decedent 
of  the  farm,  the  decedent  told  him  that  he 
had  sold  or  would  sell  the  farm,  and,  when 
asked  by'  the  witness  what  he  was  going  to 
do  with  Riley  (appellee),  he  said  he  bad  paid 
Rlley,  and  paid  him  well,  to  give  possession 
so  be  could  sell  It,  and,  further,  that  he  bad 
raised  Rlley  and  wanted  to  help  him  some 
way,  BO  he  paid  him  well  to  get  possession 
that  he  might  sell  tbe  farm,  as  he  was  get- 
ting old  and  wanted  to  get  things  shai)ed  up. 

A.  C.  Smith  testified  that  In  a  conversa- 
tion he  had  with  tbe  decedent  In  the  latter 
I>art  of  1910,  Just  before  the  latter  sold  bis 
farm,  the  decedent  said  he  was  going  to  sell 
the  farm,  but  that  he  would  have  to  pay 
Rlley  something  to  move  off,  as  he  had 
agreed  to  fix  tbe  farm  up  for  him  and  had 
rented  It  to  bim  for  three  or  four  years. 
This  witness  also  testified,  as  did  Salmon, 
that  the  decedent  was '  then  In  good  health 
for  a  man  of  his  age  and  capable  of  trans- 
acting his  own  business,  and,  further,  that 
appellee  waited  upon  and  took  care  of  his 
grandfather  during  his  last  Illness,  which  oc- 
curred more  than  a  year  after  tbe  conversa- 
tion referred  to. 

J.  R.  Cox  testified  that  his  farm  Joined 
tliat  of  the  decedent  in  1910.  To  him  Just 
before  the  farm  was  sold  the  decedent  said: 

"Riley  had  gone  there  and  fixed  np  the  place, 
and  has  sowed  grass,  and  talked  as  if  be  was 
■  going  to  stay  there  a  number  of  years.  He  said 
that  Riley  always  treated  bim  all  right  and  had 
never  given  him  any  trouble,  and  he  said  that 
be  wasn't  golns  to  lose  anythioR  by  it  *  *  • 
He  Just  said  that  Riley  was  goiog  to  give  him 
posseesion.  and  be  was  going  to  pay  him  well 
for  it.  He  said  that  Riley  wanted  a  farm,  and 
he  was  going  to  help  Iiim  pay  for  it" 

From  what  has  been  said  of  tbe  testimony 
of  Smith  and  Cox,  it  appears  that  shortly  be- 
fore be  sold  his  farm  the  decedent  told  them 
of  bis  intention  to  sell  it  and  to  pay  appel- 
lee well  for  tbe  possession,  and  that  he  in- 
tended to  help  appellee  in  his  purchase  of 
anotber  farm,  and  it  appears  from  the  tes- 
timony of  Salmon  that  the  decedent  said  to 
him  shortly  after  the  sale  of  the  farm  that 
he  bad  paid  appellee  well  for  possession  in 
order  to  effect  his  (the  decedent's)  sale  of 
bis  farm,  and  that  he  intended  to  help  ap- 
Iiellee.  While  none  of  the  witnesses  last 
named  were  told  by  the  decedent  that  he  in- 
tended to  pay  or  had  paid  appellee  $1,000 
to  obtain  a  cancellation  of  two  years  of  tbe 
lease  tbe  latter  had  upon  his  farm,  it  is  evi- 
dent from  their  testimony  that  he  Intended 
to  pay  him  well,  in  view  of  which  it  is  not 
unreasonable  that  tbe  payment  be  made  ap- 
pellee amounted  to  $1,000 ;  and,  as  the  check 
for  tbe  |1,000  was  furnished  appellee  by  the 
decedent,  and  no  other  payment  was  known 
to  Iiave  been  made  bim  by  the  latter,  It  Is 
fairly  apparent  that  in  giving  him  the  check, 
the  proceeds  of  which  were  paid  to  Tucker  on 
tbe  note  due  January  5,  1911,  the  decedent 


carried  out  his  agreement  to  compensate  tiim 
for  the  surrender  of  two  years  of  his  lease 
on  the  farm. 

[4]  If  we  were  to  give  to  appellant's  evi- 
dence all  the  force  and  effect  claimed  for  it 
by  his  counsel,  the  testimony  of  appellee  and 
the  corroboration  of  it  furnished  by  tbe  wit- 
nesses Salmon,  Smith,  and  Cox  must  be  held 
to  outweigh  It  and  authorize  the  Judgment  of 
the  chancellor.  It  is,  however,  insisted  for 
appellant  that,  as  appellee  was  Incompetent 
as  a  witness,  bis  testimony  must  he  wholly 
disregarded  on  tbe  present  appeal.  This  con- 
tention cannot  be  sustained,  because  it  was 
admitted  by  appellant's  waiver  of  any  objec- 
tion thereto.  It  appears  that  he  filed  excep- 
tions to  all  of  the  depositions  taken  and  filed 
by  appellee,  but  the  record  falls  to  show 
that  the  exceptions  were  passed  on  by  the 
circuit  court,  or  that  it  was  asked  to  do  sa 
Section  5S9,  Civil  Code,  provides: 
"Errors  of  the  court,  in  its  decisions  upon  ex- 
ceptions to  depositions,  are  waived  unless  ex- 
cepted to." 

In  Lewis  v.  Wright,  3  Bush,  311,  we  held 
that  exceptions  to  depositions  as  incompetent 
evidence,  which  do  not  appear  to  have  been 
acted  on  by  tbe  court  below,  will  be  regarded 
by  this  court  as  waived.  In  the  opinion  it 
is  said: 

"Much  of  the  testimony  of  Wright  was  di- 
rected to  the  issue  formed  by  the  affidavits  of 
Liuisolf  and  Redmon,  controverting  the  ground 
of  I^ewis'  attachments,  and  exceptions  were  filed 
by  Lewis  to  this  deposition  as  incompetent  evi- 
dence; but  they  do  not  appear  to  have  been 
acted  on  by  the  court  below,  and  must  there- 
fore be  regarded  In  this  court  as  having  been 
waived." 

In  Com,  etc.,  t.  Sims,  etc,  S  Mete.  398,  we 
said: 

"The  exceptions  to  the  deposition  of  Sims 
were  not  acted  on  by  the  court  below,  and 
therefore  no  question  as  to  the  competency  of 
the  witness,  or  the  admissibility  of  his  testi- 
mony,  is  presented.  Even  if  tne  court  had  er- 
roneously decided  upon  the  exceptions,  such  er- 
ror, unless  excepted  to  at  the  time,  is  waived, 
nnd  fumiRhes  no  ground  of  reversal  here.  Civil 
Code,  §  653,  now  section  589.  We  need  not 
refer  to  the  numerons  recent  decisions  which 
settle  this  point  conclusively."  Patterson  v. 
Hansel,  4  Bush,  654;  L.  &  N.  R.  Co.  v.  Graves, 
78  Kv.  74 ;  L.  &  N.  R.  Co.  v.  Montgomery,  32 
8.  W.  738,  17  Ky.  Law  Rep.  807;  Bronston 
V.  Bronston,  141  Ky.  639,  133  S.  W.  5»i. 

It  is  manifest  from  the  authorities  supra 
that  appellant  cannot  now  complain  of  the 
admission  of  appellee's  testimony  In  the 
court  below. 

Judgment  affirmed. 


WEIL  V.  HAGAN. 

(Court  of  Appeals  of  Kentucky.    Norv.  17, 1916.) 

1.  Master  and  Sebvant  4=3333  —  Parties 
Entitled    to    Aixeoe    Bkbob  —  Vr.BDicT 

AOAIKBT    MASTEB    EXONERATING    SEBVANT. 

In  an  action  against  the  owner  of  an  au- 
tomobile for  damages  in  collision  with  it  ver- 
dict for  the  plaintiff  against  tbe  car's  owner, 
who  was  not  in  the  car,  exonerating  the  chanf- 
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feur  wbo  had  driven  It,  through  whose  negli- 
gence alone  the  owner  was  liable,  could  not  be 
complained  of  by  such  owner. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1279;   Dec.  Dig.  «=>383.] 

2.    MUITICIPAI.  GOBPOKATIONB  «=3706— Stbbxts 

— ^Action   fob  Dauaoes  bt  Autouobilx — 

PUEADINO    AND    PBOOF — IlfKATEBIAL    VARI- 
ANCE— Statutb. 

Under  Civ.  Code  Prac.  |  129,  providing 
that  no  variance  between  pleadings  and  proof 
is  material  which  does  not  mislead  a  party  to 
his  prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits,  where  the  petition,  in 
an  action  against  the  owner  of  an  automobile 
and  his  chauffeur  for  damages  sustained  in  col- 
lision with  the  car,  rested  plaintiff*^  'case  on 
the  charge  that  the  car  struck  plaintiff's  horse 
and  caused  him  to  run  away,  while  the  proof 
showed  that  the  car  only  ran  so  close  to  the 
horse  as  to  frighten  him,  without  striking  him, 
thereby  causing  him  to  run  away,  the  variance 
was  not  material. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  «=> 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  L.  V.  Hagan  against  Morris  Well 
and  another.  Judgment  for  plalntur  against 
the  named  defendant,  and  the  latter  appeals. 
Affirmed. 

Pendleton,  Bnab  ft  Bnsb,  of  Winchester, 
for  appellant  Hays  ft  Hays,  of  Winchester, 
for  appellee. 

MILLER,  0.  J.  The  appellee,  L.  V.  Hagan, 
sued  Morris  Weil,  the  owner  of  an  automo- 
bile, and  Walter  Wash,  his  chauffeur,  for 
negligently  colliding  with  plaintiff's  buggy 
while  he  was  driving  on  the  pike  between 
Winchester  and  Lexington.  He  recovered  a 
Judgment  for  $600  damages  against  WelL 

Upon  a  former  trial  of  the  case  plaintiff 
recovered  a  verdict  for  $700,  but,  upon  ap- 
peal that  judgment  was  reversed  on  account 
of  the  improper  argument  of  the  plaintiff's 
attorney,  and  the  failure  of  the  Instructions 
to  furnish  a  guide  for  determining  the 
amount  of  damages.  Weil  v.  Hagan,  161  Ky. 
292,  170  S.  W.  61&  The  facts  connected  with 
the  accident  are  stated  in  the  former  opin- 
ion, and  will  not  be  repeated  here. 

Appellant,  Weil,  assigns  three  grounds  for 
a  reversal:  (1)  That  the  verdict  did  not 
authorize  a  judgment  against  the  defendant 
Weil;  (2)  that  the  court  erred  in  giving 
Instruction  No.  S;  and  (3)  that  the  verdict 
is  not  °  sustained  by  sufficient  evidence,  and 
is  contrary  to  law. 

[1]  1.  Weil  was  not  present  when  the  ac- 
cident happened,  and  the  recovery  against 
him  was  permitted  because  he  was  the  owner 
of  the  automobile  which  his  chauffeur.  Wash, 
was  driving,  upon  bis  master's  business,  at 
the  time  of  the  collision. 

The  jury  retnmed  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff  $600 
against  Morris  Weil,  and  find  for  the  defendant 
Walter  Wash." 

Immediately,  and  before  judgment  was  en- 
tered. Well  objected  to  the  entering  of  any 


judgment  against  him  on  the  verdict,  and 
moved  the  court  to  enter  a  judgment  for  him, 
notwithstanding  the  verdict  The  court, 
however,  overruled  Weil's  motion,  and  enter- 
ed a  judgment  against  lilm  in  accordance 
with  the  verdict,  and  at  tbe  same  time 
it  entered  a  judgment  exonerating  Wash. 
From  that  judgment,  Weil  prosecutes  tills 
appeal 

It  is  argued  that,  since  the  only  ground 
upon  which  Weil  can  be  held  liable  is  that  be 
is  responsible  for  the  negligence,  if  any,  of 
his  servant.  Wash,  Weil  Is  only  secondarily, 
and  not  primarily,  liable;  and,  being  liable 
only  for  the  negligence  of  Wash,  a  verdict 
exonerating  Wash  from  negligence  neces- 
sarily exonerated  Weil,  his  master. 

The  precise  question  here  presented  was 
before  this  court  In  Broadway  Coal  Mining 
Co.  V.  Robinson,  150  Ky.  716,  150  &  W. 
1000,  and  it  was  there  decided  against  the 
contention  of  appellant  In  that  case  tbe 
company  was  sued  for  the  negligence  of  Its 
employes  Chumbley  and  Jones,  and  the  jury 
returned  a  verdict  against  the  company,  and 
in  favor  of  Chumbley  and  Jones.  This  court, 
however,  sustained  the  finding,  saying  tliat, 
if  tbe  plaintiff  failed  to  get  a  verdict  against 
tbe  other  defendants  wbo  were  equally  lia- 
ble In  damages,  the  plaintiff  might  be  ag- 
grieved at  the  verdict,  but  not  the  defend- 
ant That  rule  was  first  announced  In  this 
jurisdiction  in  I.  C  R,  R.  Co.  t.  Murphy, 
.123  Ky.  787,  97  S.  W.  729,  30  Ky.  Law  Rep, 
93,  11  L.  R.  A.  (N.  S.)  352 ;  and  It  was  ap- 
proved in  the  later  cases  of  I.  C.  R.  R.  Co.  ▼. 
Outland's  Adm'r,  160  Ky.  714,  170  8.  W.  48, 
and  National  Cash  Register  Co.  ▼.  Williams, 
161  Ky.  551,  171  S.  W.  162.  Whatever  may 
be  the  ruling  in  other  jurisdictions,  the  ques- 
tion may  l>e  treated  as  at  rest  in  this  jarls* 
diction. 

2.  The  fifth  Instruction  reads  as  follows: 

"If  the  jury  find  for  the  plaintiff  as  against 
one  defendant,  and  for  the  other  defendant  they 
shall  so  state  in  their  verdict" 

Appellant  contends  that  under  this  Instruc- 
tion tbe  jury  were  permitted  to  find  for  tbe 
defendant  Wash  and  against  tbe  defendant 
WeU,  although  the  liability  of  Weil,  If  any, 
was  entirely  secondary,  and  dependent  whol- 
ly upon  tbe  negligence  of  Wash.  This  is 
but  a  repetition,  in  another  form,  of  tbe 
objection  to  the  verdict,  heretofore  consid- 
ered. 

But,  since  the  jury  had  the  right,  under 
the  decisions  of  this  court,  to  find  a  verdict 
against  Weil  and  exonerate  Wash,  the  chauf- 
feur, as  we  have  heretofore  beld,  the  instruc- 
tion complained  of  was  not  erroneous.  It 
the  jury  bad  the  right  to  find  the  verdict.  It 
certainly  was  no  error  to  instruct  them  that 
they  might  do  so.  Tbe  Instruction  Is  tbe  us- 
ual one  given  In  cases  of  this  character, 
where  there  is  more  than  one  defendant 

[2]  8.  The  evidence  upon  the  second  trial. 
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now  appealed  £n>m,  was  substantially  the 
same  as  it  was  upon  the  flist  trial,  where 
the  appellant  assigned  as  a  ground  for  a 
reversal  that  the  verdict  waa  not  supported 
by  the  evidence,  and  was  contrary  to  the 
law  and  the  evidence.  In  the  former  opinion, 
however,  no  suggestion  was  made  that  the 
verdict  was  not  sustained  by  the  evidence; 
and.  In  our  opinion,  it  cannot  properly  be 
now  so  held. 

Appellant,  however,  draws  rather  a  fine 
distinction,  by  saying  that,  while  the  petition 
rested  the  case  upcm  the  charge  that  the 
antomobile  struck  appellee's  horse  and  caus- 
ed him  to  run  away,  the  proof  shows  that 
appellant's  automobile  only  ran  so  close  to 
the  horse  as  to  frighten  him,  but  without 
striking  him,  and  thereby  caused  him  to 
run  away.  The  proof,  however,  does  not 
sustain  this  distinction;  and.  If  It  did,  we 
would  be  slow  to  say  that  it  constituted  a 
material  variance.  Certainly,  appellant  was 
In  no  way  prejudiced  in  this  connection, 
even  though  his  contention  as  to  the  facta 
were  true.    Civil  Code,  f  120. 

Judgment  affirmed. 


CHESAPEAKE  &  O.  HY.  CO.  ▼.  SHAM- 
BLEN. 

(Court  of  Appeals  of  Kentucky.    Nov.  18, 1915.) 

1.  Mastkb  awd  Sebvawt  ®=»113— N«glioenoic 
— Safe  Pi.acb — Railroad  Tracks.  _ 

For  an  engineer  and  conductor  in  charge 
of  Bwitchiug  operations  to  leave  a  car  on  the 
siding  so  close  that  it  endangered  trainmen  on 
passing  trains  is  gross  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  213,  224-227 ;  Dec.  Dig. 
«=»113.] 

2.  Mastkb  and  Servant  «=3281  —  AcnoNS — 
EviDENCB— Admissions. 

In  an  action  by  a  fireman  injured  when  his 
head  came  in  contact  with  a  car  on  a  siding  as 
he  leaned  from  the  cab  of  the  engine  which  he 
was  running  during  the  temporary  absence  of 
the  engineer,  his  testimony  tiiat,  when  the  cars 
were  uiaced  on  the  siding,  be  was  on  the  oppo- 
site Bide  of  the  cab,  and  that,  when  he  drove 
ttie  engine  past,  he  did  not  look  out,  because  he 
was  inje<'ting  water  in  the  boiler,  is  not  an  ad- 
mission that  he  knew  of  the  presence  of  the  car. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §8  987-996;  Dec.  Dig.  «=> 
281.] 

8.  MAsrrxB  AND  Servant  4=9202— Injttbiks  to 
Servant— Actions— Nbouobnce. 

For  a  fireman  to  recover  for  injuries  caus- 
ed by  the  negligence  of  the  engineer  and  the  con- 
ductor on  the  same  train,  who  were  bis  super- 
iors, their  negligence  must  be  gross. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  S  535-537 ;  Dec.  Dig.  9=3 
202.] 

4.  Master  and  Servant  4=3l98— Injuries  to 
Servant— NEOLI6ENCE. 

Where  an  engineer  and  conductor  in  switch- 
ing operations  placed  cars  on  a  siding,  so  near 
the  end  that  they  endangered  those  on  passing 
trains,  their  negligence  as  to  a  fireman  who  was 
subsequently   directed   to    take    the   engineer's 


place  during  a  temporary  absence  must  be  deem-- 
ed  that  of  superior  servants. 

[Ed.  Note. — For  other  cases,  see  Master  an* 
Servant,  Cent  Dig.  S§  493-514 ;   Dec.  Dig.  «=»■ 

IwO.] 

5.  Appeal  and  Error  «=s>1170  —  Review  — 

Harmless  Error. 

In  view  of  Civ.  Code  Prac.  |g  135,  335,  756, 
requiring  the  disregarding  of  nonprejudicial  er- 
ror, where  the  petition  of  a  fireman  injured 
through  the  negligence  of  the  engineer  and  con- 
ductor in  charge  of  his  train  averred  that  their 
negligence  was  gross,  and  the  evidence  conclu- 
sively showed  that  fact,  an  instruction  allowing 
recovery  for  ordinary  negligence  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4032,  4066,  4075,  4093, 
4101,  4464,  4540-4545;    Dec.  Dig.  «8=s>1170.] 

Appeal  from  Circuit  Court,  Lewis  County. 

Action  by  O.  W.  Shamblen  against  the 
Chesapeake  &  Ohio  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  a]>- 
peals.    Affirmed. 

Worthlngton,  Cochran  ft  Browning,  of 
Maysville,  for  appellant.  Allan  D.  Cole,  of 
Maysvllle,  for  appellee. 

NUNN,  J.  Appellee  was  operating  a  loco- 
motive engine  on  a  freight  train  at  Garri- 
son, a  station  on  appellant's  railroad.  Lean- 
ing out  of  the  cab  window  observing  his 
train,  his  head  was  Injured  by  striking 
against  a  freight  car  which  liad  been  left  on 
a  switch  too  close  to  the  main  track.  In 
this  action  for  damages  he  recovered  $500. 
He  was  employed  as  a  fireman,  but  when  In- 
jured he  was  operating  the  engine  in  place  of 
the  engineer  who  had  been  called  off  tem- 
porarily. 

[1  ]  Shortly  after  the  train  stopped  at  Gar- 
rison, his  engineer,  under  direction  of  the 
conductor,  placed  a  cut  of  cars  upon  a  switch, 
filUng  it  completely,  so  that  the  one  nearest 
the  main  track  came  within  a  foot  of  it.  It 
Is  conceded  that  the  engineer  and  conductor 
were  guilty  of  negligence  In  leaving  the  car 
so  close  to  the  main  track  that  the  trains 
IKUsing  thereon  would  not  have  a  safe  clear- 
ance. The  act  of  the  conductor  and  engineer 
in  thus  placing  this  car  was  deliberate.  It 
was  not  a  mere  failure  to  observe;  They 
knew  at  the  time  that  they  had  filled  the 
switch  until  there  was  not  room  on  It  for 
another  car,  and  the  one  in  question  extend- 
ed so  dose  to  the  main  line  as  to  Imperil  the 
life  of  trainmen  thereon.  They  explain  that 
they  left  the  car  so  close  to  the  main  track 
because  there  was  not  room  on  the  switch  to 
get  it  further  away.  As  said  In  the  case  of 
L.  &  N.  V.  Ebrl's  Adm'r,  94  Ky.  373,  22  S.  W. 
608,  15  Ky.  Law  Rep.  186: 

"It  was  inexcusable  negligence  to  leave  the 
'kicked  in'  car  so  close  to  the  main  track  that 
the  engineer's  cab  could  barely  pass  it" 

This  switch  was  on  the  right  of  the  main 
line ;  that  Is,  on  the  side  where  the  engineer 
worked.  The  appellee  was  working  as  fire- 
man on  the  other  side  of  the  engine  when  the 
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cars  were  placed.  While  be  knew  when  the 
cars  were  run  in  on  the  switch,  he  did  not 
know  that  any  of  them  had  been  left  in  dan- 
gerous proximity  to  the  main  line.  After  the 
switch  had  been  filled  with  cars,  as  atioTe 
stated,  and  while  the  train  crew  were  stiU 
engaged  in  switching  in  and  about  Garrrison, 
the  engineer  was  temporarily  called  away, 
and  by  his  direction  the  fireman  took  tils 
place.  The  engineer  testifies  that  at  the 
time  he  left  appellee,  his  fireman,  in  charge 
of  the  engine,  "I  told  him  that  the  cars  were 
there  [on  the  switch],  that  I  had  come  by, 
and  for  him  to  look  out  for  those  cars,"  and 
that  Shamblen  replied  that  he  knew  they 
were  there.  Appellee  denies  that  any  such 
warning  was  given,  although  he  admits,  as 
abore  stated,  that  be  knew  that  cars  were  on 
the  switch;  for  he  was  on  the  engine  that 
had  shoved  them  in  there  a  short  while  be- 
fore, but  he  could  not  and  did  not  see  or 
know  that  they  were  dangerously  near  the 
track. 

[2]  In  answer  to  a  signal  from  the  brake- 
man,  appellee,  now  operating  the  engine, 
pushed  two  cars  ahead  of  it  on  the  main  line 
to  a  point  several  hundred  feet  beyond  the 
switch  In  question.  Cutting  loose  from  these 
cars,  he  was  directed  to  return;  that  is, 
"back  up"  and  again  pass  the  switch.  On 
the  return,  with  the  train  running  from  10 
to  12  miles  an  hour,  appellee  leaned  outside 
of  the  cab  to  look  backwards  fast  as  he  was 
passing  the  car  in  question,  when  it  struck 
him.  A  severe  gash  was  cut  over  his  eye. 
It  required  three  stitches  to  close  the  wound. 
His  ear  was  also  involved  or  Injured,  due.  In 
all  probability,  according  to  the  evidence  of 
the  company's  physican,  to  infection  from  the 
wound  through  a  tube  leading  from  the  fron- 
tal sinus  to  the  eardrum.  On  this  appeal  the 
company,  although  admitting  the  negligence 
of  the  conductor  and  engineer  in  so  placing 
the  car,  and  conceding  such  a  conflict  in  the 
evidence  on  the  question  of  whether  be  was 
warned  by  the  engineer  of  its  dangerous 
proximity  as  to  take  the  case  to  the  Jury, 
yet  insists  that  the  circumstances,  independ- 
ent of  the  warning,  show  that  he  did  know, 
and  that  hts  failure  to  guard  himself  against 
the  car  was  negligence  per  se  on  his  part 
The  circumstances  referred  to  are  the  facts 
that  he  was  on  the  engine  when  the  cars 
were  placed  on  the  switch,  and  that  he  tiad 
gone  past  the  cars  a  few  moments  prior  to 
the  accident,  and  bis  testimony  that  as  he 
started  to  "back  up"  his  engine  again  to  a 
point  beyond  the  cars  "I  looked  up  here,  and 
saw  the  cars  on  the  track,  but  I  couldn't  tell 
whether  they  were  on  the  track,  or  how 
about  tliat"  Manifestly,  his  testimony  could 
not  be  construed  as  an  admission  of  knowl- 
edge of  the  danger.  When  the  cars  were 
placed  on  the  switch  he  was  on  the  opposite 
side  of  the  engine,  in  the  performance  of  his 
duties  as  fireman.  He  next  passed  the 
switch  while  acting  as  engineer,  but  did  not 


see  the  cars.  At  that  time,  as  be  says,  he 
was  Intent  upon  his  duties  in  operating  the 
engine,  being  the  only  man  upon  it,  and  roa- 
nlng  at  from  10  to  12  miles  an  hour.  This 
time,  in  passing  the  cars,  "I  was  putting 
water  In  the  boiler  [with  an  InJectorJ.  I 
never  had  my  bead  out  to  notice  about  being 
dear." 

[3, 4]  The  master's  negligence  in  this  case 
is  not  In  failing  to  provide  a  safe  place  to 
work.  It  is  not  like  the  case  of  posts,  build- 
ings, or  other  obstructions  set  too  close  to 
the  track  by  employes  engaged  in  other  lines 
of  service.  Nor  Is  It  like  the  case  of  a  cut  of 
cars  left  too  close  to  the  track  by  the  crew 
of  another  engine  or  train.  In  cases  of  that 
character  the  doctrine  of  unsafe  place  would 
apply,  and  the  master  would  be  liable  If 
there  was  a  failure  to  exercise  ordinary  care. 
But  here  the  negligence  is  that  of  servants 
immediately  superior  to  appellee  engaged  on 
the  same  train.  Under  these  circumstances, 
there  can  be  no  recovery  by  appellee,  unless 
the  superior  servants  were  guilty  of  gross 
negligence.  The  proximate  cause  of  the  hi- 
Jury,,  and  the  only  negligence  on  which  a  re- 
covery can  be  predicated,  is  the  gross  negli- 
gence of  his  superior  servants,  the  conductor 
and  engineer,  in  placing  and  leaving  the  car 
dangerously  near  the  main  track.  But  ap 
pellant  argues  that  at  the  time  appellee  was 
injured  the  engineer  and  conductor  were  not 
superior  servants,  for  he  was,  in  fact,  acting 
as  engineer,  and  therefwe  a  fellow  servant 
with  them.  It  is  appellant's  contention  that 
appellee's  right  to  recover  for  the  negligence 
of  another  servant  is  determined  as  of  the 
time  of  the  accident,  and  not  as  of  the  time  of 
the  performance  of  the  negligent  act.  It  is 
insisted  that,  although  the  thing  negligently 
done  was  the  act  of  a  superior  servant,  yet, 
when  he  was  later  injured  as  a  result  of  that 
negligence,  he  had  been  elevated  to  a  grade 
equal  in  service,  and  therefore  his  injury  re- 
sulted from  the  negligence  of  a  fellow  serv- 
ant, and  he  cannot  recover;  in  other  words, 
although  appellee  was  a  fireman  at  the  time 
the  engineer  and  conductor  negligently  placed 
the  cars  which  caused  his  injury,  yet,  if  at  the 
time  he  received  the  injury  he  himself  was 
an  engineer,  he  cannot  recover  because  the 
negligent  acts  of  the  engineer  were  tlie  acts 
of  a  fellow  servant.  This  reasoning  is.  un- 
sound, and  the  authorities  dted  by  appellant 
do  not  support  it.  Appellant  relies  upon  But- 
ler V.  Townsend,  126  N.  X.  105,  26  N.  B.  lOlT, 
where  the  court  said: 

"The  new  servant  takes  the  risk  of  any  exist- 
ing negligence  of  his  fellow  servants,  as  well  as 
that  which  may  thereafter  occur." 

But  in  that  case,  as  held  by  the  court,  the 
negligent  cause  of  the  injury  was  the  work 
of  those  who  were  fellow  servants  not  only 
when  the  negligent  act  was  ccmmltted,  but 
when  the  accident  happened.  L.  &  M.  v. 
Sloore,  83  Ky.  675,  was  wliere  a  brakeman 
was  Injured  by  the  negligence  of  one  «a>* 
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ployed  as  a  fireman,  bnt  who  at  the  time  was 
permitted  by  the  railroad  to  act  as  engineer. 
Tbe  railroad  claimed  that  the  brakeman 
could  not  recover  because  the  Injury  was 
dae  to  the  negligence  of  the  fireman-,  a  fel- 
low servant  of  the  brakeinan,  and  that  his 
tennporary  service  as  engineer  when  the  neg- 
ligent act  was  committed  did  not  make  It  the 
negligence  of  an  engineer  and  superior  serv- 
ant. The  court  held  tliat  the  fireman  was 
at  the  time  and  to  all  Intents  and  purposes 
the  engineer  of  the  train,  and  applied  the 
rule  of  respondeat  superior ;  In  other  words, 
the  negligence  was  committed  by  one  while 
acting  as  the  engineer,  a  superior  servant, 
Just  as  In  the  case  at  bar  the  negUgrait  act 
was  that  of  the  engineer  and  conductor,  who 
were  at  the  time  superior  servants  of  the 
appellee.  Appellant  insists  that  the  negli- 
gence was  that  of  a  fellow  servant,  for  the 
further  reason  that,  according  to  the  custom 
ot  doing  switching  work  such  as  the  ciew 
were  engaged  In  at  Garrison,  the  members 
of  the  crew  were,  as  the  work  might  require, 
shifted  from  one  position  to  another  and  all 
the  members  of  the  crew  should,  therefore, 
while  engaged  in  such  work,  be  treated  as  In 
a  common  employment  But  the  evidence 
does  not  show  such  a  state  of  affairs.  Each 
member  of  the  crew  had  his  special  duties, 
and  no  custom  or  rule  is  shown  that  could  op- 
erate to  place  the  crew  upon  the  same  grrade 
of  service,  or  to  render  them  fallow  servants 
for  the  time  being.  It  was  customary  for  the 
fireman  to  relieve  the  engineer  temporarily 
when  directed  by  him,  but  In  doing  so  he  did 
not  assume  the  risk  of  prior  negligence  of  the 
engineer,  his  superior.  The  cases  of  Whlt- 
BOn  ▼.  American  Bridge  Co.,  158  Ky.  814,  160 
&  W.  603,  and  Sinclair's  Adm'r  t.  I.  0.  R.  K., 
140  Ky.  152,  130  S.  W.  978,  are  relied  upon 
by  appellant  in  support  ot  this  proposition 
of  temporary  fellow  workers  in  a  cmnmou 
service. 

In  the  Whitson  Case  Dempsey  was  the 
foreman  of  a  crew  of  bridge  carpenters,  but 
at  the  time  Whitson  was  injured  Dempsey 
was  doing  the  work  of  one  of  the  carpenters ; 
that  Is,  he  was  assisting  Whitson,  another 
carpenter,  to  carry  a  cross-tie.  Dempsey 
stumbled,  and  the  tie  was  thrown  against 
Whitson,  to  his  injury.  It  Is  conceded  in 
tbat  case  that  I>empsey,  while .  dc^g  the 
work  of  a  carpenter,  was  a  fellow  servant  to 
the  Injured  carpenter. 

In  the  second  case  Sinclair,  a  member  of  a 
sectlcm  crew,  was  killed  by  the  alleged  negli- 
gent act  of  Prultt,  the  foreman.  Although 
Prultt  was  foreman  of  the  crew,  be  was  at 
the  time  working  as  a  member  of  the  crew. 
Hie  court.  In  disposing  of  the  case,  conclud- 
ed that  the  fact  that  Prultt  was  foreman  was 
of  no  importance.  The  court  held  the  acci- 
dent to  be  one  of  the  ordinary  risks  of  the 
enqployment,  and  the  fact  that  Prultt,  Its 


foreman,  happened  at  the  time  to  be  doing 
the  work  of  one  of  the  employes  would  not 
render  the  comi>any  liable.  There  Is  no 
analogy,  however.  In  these  cases  to  the  one 
at  bar.  The  fireman  was  not  Injured  by  the 
negligence  of  the  engineer  and  conductor 
while  they  were,  for  the  time  being,  perform- 
ing some  of  his  duties  as  fireman. 

[B]  This  brings  ua  to  appellant's  complaint 
that  the  Instructions  of  the  court  authorized 
a  recovery  for  the  ordinary  negligence  of 
servants  superior  to  appellee  In  authority. 
The  petition  charges  that  the  car  In  question 
was  placed  in  such  close  proximity  to  the 
main  track  by  the  gross  negligence  and  care- 
lessness of  appellant's  agents  and  servants, 
but  the  instructions  authorized  a  recovery 
for  the  ordinary  negligence  of  those  in  charge 
of  the  train.  This  was  error;  for,  as  we 
have  already  Indicated,  the  plaintiff  was  not 
^itltled  to  recover  at  all,  unless  his  superior 
servants  were  guilty  Ot  gross  negligence. 
But  appellant's  substantial  rights  were  not 
prejudiced  by  the  error.  The  damages  al- 
lowed are  moderate  in  view  of  the  injury 
sustained,  and  as  to  the  character  of  negli- 
gence of  which  appellant's  servants  were 
guilty  there  can  be,  and  there  was,  no  ques- 
tion. There  was  no  dispute  about  the  facts, 
and  from  them  it  appears  that  the  conductor 
and  engineer  were  guilty  of  the  grossest  kind 
of  negligence  in  leaving  the  car  so  close  to 
the  main  track.  There  was  a  wanton  and 
reckless  disregard  on  their  part  of  the  safe- 
ty of  employes  operating  trains  on  the  main 
track.  There  really  were  but  two  issues  in 
the  case,  and  they  were  whether  the  appellee 
knew  or  by  the  exercise  of  ordinary  care 
could  have  known  that  the  cars  were  so  close 
to  the  track,  or  whether  the  engineer,  in  fact, 
warned  or  notified  him  thereof.  Both  of 
these  questions  were  fairly  submitted  to  the 
Jury.  Although  the  Instruction  complained 
of  erroneously  permitted  a  recovery  for  ordi- 
nary negligence,  yet,  where  admittedly  and 
beyond  dispute  the  facts  show  gross  negli- 
gence, and  there  Is  nothing  In  the  record  to 
indicate  that  appellant  was  prejudiced  by 
the  error,  we  do  not  feel  authorized  to  re- 
mand the  case. 

In  the  recent  case  of  Consolidated  Coal  Ca 
V.  Baldrldge,  166  Ky.  187,  179  S.  W.  18, 
where  we  had  under  consideration  a  similar 
error,  a  reversal  was  refused,  because  in  that 
case  the  negligence  found  by  the  Jury  was 
necessarily  gross.  Although  the  instructions 
submitted  the  case  on  the  question  of  ordi- 
nary negligence,  it  was  held  that  the  error 
was  not  such  as  to  justify  a  reversal,  because 
a  reversible  error  "must  affect  the  substan- 
tial rights  of  the  appellant,  and  that  it  does 
so  affect  them  must  as  clearly  appear  as  the 
error  Itself."    Civil  Code,  g§  134,  335,  756. 

For  the  reasons  indicated,  the  Judgmoit  is 
affirmed. 
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HODGB   TOBACCO    CO.    ▼.   WHALEY. 
(Court  of  Appeals  of  Kentudry.    Not.  19, 1915.) 

1.  Trial   «s»143— Pbovince   or  Jubt— CoN- 
FucTiNO  Evidence. 

It  is  the  province  of  the  jary  to  determine 
the  facts,  where  the  evidence  is  conflicting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
rwg.  {f  342,  »43;    Dec.  Dig.  <S=143.] 

2.  Affbal  and   Eb0OB  «=>1003  —  Bbtiiw — 
Questions  of  Fact. 

A  verdict  of  a  jury  will  not  be  set  aside 
because  it  is  not  supported  by  the  evidence  or 
not  sustained  by  a  sufficiency  of  the  evidence, 
unless  it  is  clearly  and  palpably  against  the 
weight  of  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  {f  3938-3943;  Dec.  Dig.  «s» 
1003.] 

3.  Afpeai.    and    Ebbob    9=>  1041— H a BifTJtas 

EbBOR— AXENDVKNT    OF    PlXADINQ. 

Plaintiff  sued  defendant  alleging  an  agree- 
ment under  which  he  was  to  purchase  and  ship 
tobacco  for  defendant  and  was  to  receive,  in 
addition  to  a  commission  for  his  personal  serv- 
ices in  buying  and  receiving  the  tobacco,  com- 
pensation for  certain  additional  labors,  and  re- 
payment of  his  expenses  for  cooperage,  drayage, 
etc.  The  petition  further  alleged  that  under 
this  arrangement  he  bought  and  shipped  618,000 
pounds  of  tobacco.  An  amended  petition  filed 
after  the  jury  had  been  impaneled  alleged  that 
he  purchased  and  shipped  618,875  pounds,  that 
the  cost  of  making  hogsheads  in  which  to  ship 
the  tobacco  amounted  to  $81.25  and  that  the 
drayage  amounted  to  $65.  Held  that,  as  this 
did  not  set  up  any  new  cause  of  action  or  any 
new  claim,  but  simply  made  more  definite  some 
of  the  allegations  of  the  petition  with  regard  to 
the  items  of  indebtedness  for  which  recovery 
was  sought,  defendant  was  not  prejudiced  by  its 
filing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4106-^109 ;  Dec.  Dig.  «=> 
1041.] 

4.  Pleadino    9=3236  —  Amendment— Discsk- 
TiON  OF  Court. 

Permission  to  file  an  amended  pleading  is 
a  matter  in  the  sound  discretion  of  the  court, 
which  it  may  exercise  in  furtherance  of  jus- 
tice, upon  proper  terms. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  601,  605;   Dec.  Dig.  «=a236.1 

Appeal  from  Circuit  Court,  Lyon  County. 

Action  by  D.  W.  Whaley  against  the 
Hodge  Tobacco  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Wheeler  &  Hughes,  of  Paducah,  for  appel- 
lant Utley  &  UUey,  of  EddyvUle,  for  ap- 
pellee. 

HURT,  J.  This  was  an  action  in  the  Lyon 
circuit  court  by  the  appellee,  D.  W.  Whaley, 
against  the  appellant,  Hodge  Tobacco  Com- 
pany, In  which  he  sought  to  recover  from  It 
in  bis  petition  the  sum  of  $1,500.  He  alleged 
that  about  the  10th  day  of  December,  1913, 
be  and  the  appellant  entered  Into  a  contract, 
by  which  it  was  agreed  that  he  would  pur- 
chase tobacco  for  appellant  in  Lyon  county, 
Ky.,  and  surrounding  counties,  and  would 
receive  the  tobacco  for  It  at  Kuttawa,  at 
which  point  he  would  superintend  the  load- 
ing of  the  tobacco  into  cars  from  the  wagons, 


and  cause  same  to  be  shipped  to  appellant  at 
Paducah,  and  for  these  services  the  appel- 
lant was  to  iny  him  35  cents  on  eadi  100 
pounds  of  tobacco  so  purchased  and  shipped 
to  the  appellant,  and  thereafter,  about  the 
last  of  December,  he  and  appellant  made  an- 
other contract,  by  which  they  annulled  tbe 
former  one,  and  by  this  last  contract  it  was 
agreed  that  he  was  to  purchase  tobacco  for 
the  appellant,  as  stated  above,  and  receive  it 
at  Kuttawa,  where  it  was  to  be  placed  in  a 
warehouse  furnished  by  him,  and  that  be 
should  there  class  and  prize  the  tobacco  into 
llgh^weigbt  hogsheads,  which  he  should 
cause  to  be  shipped  by  the  railroad  to  appel- 
lant at  Paducah,  and  in  consideration  of 
these  services  the  appellant  was  to  pay  him 
35  cents  for  each  100  pounds  of  tobacco  (or 
bis  personal  services  in  buying  and  receiving 
the  tobacco,  and,  in  addition  to  that,  the  ap- 
pellant agreed  to  pay  him  such  a  sum,  by 
way  of  commissions,  as  would  reasonably 
compensate  him  for  tbe  additional  labors  re- 
quired of  him  under  the  new  contract,  and 
as  would  fully  repay  him  the  actual  expenses 
that  he  would  necessarily  be  put  to  for  wa- 
ges paid  to  laborers,  co<^erage,  and  drayage, 
and  that  the  sum  of  25  cents  per  each  100 
pounds  tor  tbe  tobacco  bought  and  handled 
by  him  for  the  appellant  would  be  a  reason- 
able sum  for  tbe  additional  labors  and  ex- 
penses incurred  by  him  under  the  contract; 
that  he  bought  and  shipped  to  appellant  un- 
der this  arrangement  618,000  pounds  of  to- 
bacco. 

Tile  appellant,  by  answer,  denied  the  mak- 
ing of  tbe  contract  as  alleged  by  appellee, 
about  the  10th  day  of  December,  but  alleged 
that  it  did  make  a  contract,  in  which  it 
agreed  to  buy  tobacco  from  appellee  at  ce^ 
tain  prices,  and  was  not  to  pay  him  any  com- 
mission for  his  services,  but  that  about  the 
last  of  December  they  entered  into  a  con- 
tract, by  which  the  appellee  agreed  to  buy 
and  ship  tobacco  as  the  agent  for  appellant, 
and  that.  In  consideration  of  appellee's  serv- 
ices in  so  doing,  it  agreed  to  pay  him  35  cents 
per  100  pounds  for  all  the  tobacco  that  be 
would  buy  and  ship  to  it,  and,  tn  addition  to 
that,  would  pay  one-half  of  the  cost  of  dray- 
age required  in  moving  the  tobacco  from  the 
warehouse  In  Kuttawa  to  the  depot,  and 
would  furnish  the  materials  necessary  out  of 
whidi  to  make  the  hogsheads,  and  appellee 
was  to  receive  the  tobacco  In  a  warehouse 
provided  by  him,  class  and  prise  the  same, 
and  put  it  upon  cars  at  Kuttawa,  consigned 
to  the  appellant,  and  that  It  had  paid  blm 
all  that  it  owed  him  under  said  contract,  and 
denied  the  making  of  the  contract  as  alleged 
by  the  app^lee  in  his  petition.  By  way  of 
counterclaim  it  pleaded  that  the  appellee  had 
converted  to  his  own  use  $834.50  of  tobacco, 
which  he  had  bought  for  it,  and  for  which 
it  had  paid,  and  asked  a  Judgment  against 
him  for  $834.50.    The  afflrmaUve  allegatims 
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In  the  answer,  counterclaim,  and  setroff  were 
controverted  by  reply. 

Therealter,  when  the  case  came  on  for 
trial,  and  after  the  Jury  had  been  Impaneled, 
the  appellee  offered  an  amended  petition,  to 
the  filing  of  which  the  appellant  objected, 
when  the  court  overruled  Its  objection  and 
permitted  It  to  be  filed,  to  which  appellant 
excepted.  By  this  amended  petition  the  ap- 
pellee alleged  that,  under  the  contract  as  set 
out  in  the  petition,  he  purchased  and  ship- 
ped to  the  appellant  618,875  pounds  of  to- 
bacco, and  that  appellant  owed  blm  by  way 
of  compensaticnk  for  the  serrioes  which  he 
was  to  perform  under  the  contract,  over  and 
above  those  aKree4  to  be  performed,  for  the 
8om  of  35  cents  per  100  pounds,  the  sum  of 
$1,297J18,  and  that  the  cost  of  making  the 
Iioigsheads  was  25  cents  per  hogshead,  and 
that  he  had  caused  to  be  made  and  shipped 
to  the  appellant  325  hogsheads,  which 
amounted  to  $81.25,  and  that  the  drayage  in 
removing  the  tobacco  from  the  warehouse  to 
the  depot  amounted  to  $65,  and  prayed  for 
a  recovery  against  appellant  of  $1,443,  In- 
stead of  $1,500,  as  alleged  In  the  original  pe- 
tition. By  agreement  of  parties,  aSBrmative 
allegations  in  the  amended  petition  were 
agreed  to  be  taken  as  controverted  upon  the 
record. 

The  trial  resulted  in  a  verdict  by  the  Jury 
in  favor  of  appellee  for  the  sum  of  $865.80, 
and  a  Judgment  was  rendered  accordingly. 
The  appellant,  having  filed  grounds  for  a 
new  trial,  entered  a  motion  to  set  aalde  the 
verdict  and  Judgment  and  grant  it  a  new 
trial,  which  being  overruled  by  the  court,  it 
appeals  to  this  court 

The  reasons  insisted  upon  for  the  reversa] 
of  the  Judgment  are:  First,  that  the  verdict 
of  the  Jury  Is  not  sustained  by  the  evidence, 
and  shows  on  its  face  to  be  contrary  to  the 
evidence;  second,  the  court  erred  in  permit- 
ting the  appellee  to  file  the  amended  peti- 
tion. 

[1,  2]  Tlie  evidence  given  by  the  appellee 
and  that  of  witnesses  offered  by  him  tended 
to  sustain  the  claim  made  by  him,  and  to  dis- 
proive  the  counterclaim  of  the  appellant, 
while  the  testimony  of  the  witnesses  offered 
by  the  appellant  tended  to  sustain  its  coun- 
terclaim and  to  disprove  the  claim  of  appel- 
lee. There  was  conflicting  evidence  givra 
and  beard  upon  each  necessary  averment  of 
the  petition  and  amended  petition  and  up- 
on the  necessary  averments  of  the  connter- 
daifti.  The  instructions  of  the  court  submitF 
ted  to  the  Jury  for  its  decision  each  of  the 
issues  of  the  case.  There  was  sufficient  evi- 
dence to  support  the  verdict,  if  the  Jury  be- 
lieved the  appellee  and  his  witnesses.  It  was 
the  province  of  the  Jury  to  determine  the 
fiicts  in  the  case,  where  the  evidence  is  om- 
fllcting,  and  a  verdict  of  the  Jury  will  not  be 


set  aside  because  it  is  not  supported  by  the 
evidence  or  is  not  sustained  by  a  sufficdency 
of  the  evidence,  unless  the  verdict  is  clearly 
and  palpably  against  the  weight  of  the  evi- 
dence. Bell  V.  Keach,  80  Ky.  42;  L.  &  N. 
R.  R.  Oo.  V.  Graves,  78  Ky.  74 ;  McClain  v. 
Esham,  17  B.  Mon.  146;  Thomson  v.  Thom- 
son, 93  Ky.  435,  20  S.  W.  373,  14  Ky.  Law 
Rep.  513;  and  many  others.  It  cannot  be 
said  that  the  verdict  was  contrary  to  the 
evidence  in  the  case,  or  that  It  Is  not  sup- 
ported by  the  weight  of  the  evidence. 

[3,  4]  Nothing  prejudicial  to  the  appellant 
arose  from  the  filing  of  the  amended  peti- 
tion. It  did  not  set  up  any  new  cause  of 
action,  or  any  new  claim,  but  simply  made 
more  definite  some  of  the  allegations  of  the 
petition  with  regard  to  the  Items  of  indebted- 
ness for  which  recovery  was  sought.  The 
petition  alleged  that  the  number  of  pounds 
of  tobacco  which  had  been  purchased  and 
shipped  to  appellant  under  the  contract  was 
518,000  pounds,  and  the  amendment  corrects 
this,  and  alleges  that  it  was  518,875  pounds. 
The  petition  sought  a  recovery  for  the  dray- 
age and  cooperage  which  appellee  claimed 
that  he  had  paid  and  was  entitled  to  recover 
under  the  -contract,  and  the  amendment  stat- 
ed the  amount  of  the  drayage  and  cooperage 
and  the  number  of  hogsheads  built  and  the 
cost  to  blm  of  having  them  built.  The  per- 
mission to  file  an  amended  pleading  is  a 
matter  in  the  sound  discretion  of  the  court, 
which  it  may  exercise  in  furtherance  of  Jus- 
tice, upon  proper  terms. 

In  the  case  of  Mattlngly  v.  Bank  of  (Com- 
merce of  Owensboro,  53  S.  W.  1043,  21  Ky 
Law  Rep.  1029,  the  court  said: 

"The  power  of  the  trial  court  to  allow  amend- 
ments of  pleadings  in  furtherance  of  justice  is, 
under  the  Code,  very  broad.  It  is  a  judicial 
discretion,  and  not  to  be  exercised  arbitrarily; 
but  being  a  matter  peculiarly  within  the  dis- 
cretion of  the  trial  court,  on  appeal  his  rulipg 
will  never  be  reversed,  unless  there  has  been 
nn  abuse  of  discretion  by  which  injustice  has 
been  done." 

This  principle  has  been  upheld  in  repeated 
decisions  of  this  court.  Title  Guaranty  Co. 
V.  Com.,  141  Ky.  670,  133  S.  W.  677 ;  Vaught 
V.  Hogue,  107  S.  W.  757,  32  Ky.  Law 
Rep.  1061;  Staton  v.  Byron,  105  S.  W.  928, 
32  Ky.  Law  Rep.  246;  Continental  Casual- 
ty Co.  ▼.  Semple,  112  S.  W.  1123.  The  rea- 
son stated  in  the  amendment  for  its  having 
been  offered  at  that  time  was  the  mistake 
of  appellee's  attorney  in  drafting  the  peti- 
tion. The  appellant  does  not  indicate  anj* 
way  In  which  It  did  or  cotdd  have  suffered 
Injustice  by  the  filing  of  the  amendment,  and 
there  Is  no  apparent  way  in  which  it  could 
have  suffered  such,  and  the  order  permitting 
it  to  be  filed  was  not  prejudicial  to  its  sub- 
stantial  rights. 

The  Judgment  is  therefore  affirmed. 
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BRACKEN  COUNTY  INS.  CO.  t.  MURKAT. 
(Cuurt  of  Appeals  of  Kentucky.    Nov.  19,  1915.) 

1.  Insubanck  €=57  — Mutual  OoMPAsiKa— 
In'eukino  Nonmeubebs. 

There  could  be  no  valid  otmtract  of  insur- 
ance between  a  co-operative  or  assessment  in- 
surance company  and  a  person  not  a  member  of 
tbe  company,  as  such  companies  are  organized 
for  the  purpose  of  insuring  only  the  proi>erty 
of  their  members,  especially  where  this  purpose 
was  emphasized  and  clearly  expressed  in  the 
by-laws  of  a  company. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Sf  71-75 ;   Dec  Dig.  *=»57.] 

2.  Insubance  «=>55  — Mutual  Companies— 
Inburi,-«o  Nommeubers. 

Where  the  b^-laws  of  an  assessment  or 
co-operntive  fire  msurance  company  provided 
that  any  person  living  in  B.  county  ana  owning 
property  therein,  who  should  sign  an  application 
and  be  granted  a  pcdicy  in  tbe  company,  should 
become  a  member  thereof,  a  person  did  not 
become  a  member  by  signinj;  an  application  for 
insurance  ^'ithout  any  action  on  tbe  part  of 
the  insurance  company,  and  there  could  be  no 
valid  agreement  between  him  and  the  compa- 
ny's agent  that  the  inBurance  should  be  in 
force  fi-om  the  date  of  the  application,  as  Ky. 
St  i  702,  providing  that  every  person  insured 
in  such  a  corporation  who  shall  sign  an  ap- 
plication for  Insurance,  as  required  by  the  cer- 
aftcnte  of  incorporation  or  tne  by-laws,  shall 
thereby  become  a  member,  does  not  make  a  per- 
•on  a  member  upon  the  mere  signing  of  an  ap- 
plication, but  means  that  either  the  articles 
of  incorporation  or  the  by-laws  shall  prescribe 
how  the  applicant  for  insurance  may  become  a 
member. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  07-69;    Dec.  Dig.  «=355.] 

3.  IKSUKANCE    «=»131    —    VaLIDITT    OF   OmAL 
CONTBACTS    OF    INSUTIANCE. 

A  valid  and  enforceable  oral  contract  of  in- 
surance may  be  made  between  insured  and  the 
company,  or  between  him  and  its  authorized 
agent 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  203-209;   Dec.  Dig.  «=>131.] 

Appeal  from  Circuit  Court,  Brackoi 
County. 

■  Action  by  A.  I*  'Murray  against  the  Brack- 
en County  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

Allan  D.  Cole,  of  Maysvllle,  and  W.  A. 
Byron,  of  Brooksville,  for  appellant  M.  Har- 
gett,  of  Augusta,  and  G.  F.  Boughner,  of  Cov- 
ington, for  appellee. 

TURNBR,  J.  Appellant  Is  an  assessment 
or  co-operative  fire  Insurance  company  or- 
ganized under  subdivision  5,  c.  S2,  Ky.  St, 
and  Is  authorized  to  do  business  in  Bracken 
county.  Appellee  is  a  resident  of  and  prop- 
erty owner  In  that  county,  and  on  the  10th 
day  of  February,  1914,  signed,  in  the  presence 
Of  an  agent  of  appellant  an  application  for 
Insurance  on  a  building  he  owned.  The  ap- 
plication, was  promptly  forwarded  by  the 
agent  to  the  office  of  the  company,  and  it 
thereafter  wrote  and  Inquired  of  him  If  the 
building  sought  to  be  insured  was  not  the 
same  building  in  which  was  located  a  stock 
of  goods  belonging  to  a  certain  mercantile 


company  which  appellant  had  already  insur- 
ed for  $2,500.  Tbe  agent  immediately  an- 
swered, stating  that  It  was,  whereupon,  on 
the  14th  day  of  February,  the  application 
was  marked,  "Rejected,"  and  the  agent  no- 
tified. But  notwithstanding  this  notice  to 
the  agent,  he  failed  to  notify  appellee  of  the 
rejection  until  after  the  24th  day  of  Feb- 
ruary, upon  which  day  the  building  was  de- 
stroyed by  fire.  This  is  an  action  on  an  oral 
contract  of  Insurance  entered  into  between 
appellee  and  the  agent,  the  allegation  being 
that  the  agent  contracted  with  appellee  that 
his  property  was  Insured  by  the  company 
from  the  date  of  the  application  if  it  should 
be  accepted,  and,  if  not,  .nntll  he  was  given 
notice  of  the  rejection.  Upon  a  trial  in  the 
circuit  court  appellee  recovered  a  verdict  and 
judgment  for  $1,200,  the  amount  specified  in 
the  application,  and  the  company  has  ap- 
pealed. 

[1]  Co-operative  or  assessment  insnnnce 
companies  from  their  very  nature  are  organ- 
ized for  tbe  purpose  of  insuring  only  the 
property  of  their  members,  and  it  is  apparent 
from  the  reading  of  our  statute  on  the  sub- 
ject that  it  so  contemplates;  and  this  pa^ 
pose  of  appellant  company  is  emphasized  and 
clearly  expressed  In  its  by-laws. 

[2]  The  only  question  we  deem  It  necessai; 
to  consider  is  whether  the  appellee,  by  his 
own  voluntary  act  in  signing  the  application 
for  Insurance,  became  a  member  of  appellant 
company,  without  any  action  whatever  upon 
its  part;  for  unless  he  was  a  member,  no 
valid  contract  of  Insurance,  oral  or  written, 
could  have  been  made  between  him  and  the 
agent.  After  diligent  search  we  have  been 
unable  to  find  any  direct  authority  up<Hi  this 
question,  but  it  seems  that  a  statement  of 
the  prc^MSItion  furnishes  its  own  answer. 
Clearly  it  was  the  purpose  of  tbe  statute  to 
authorize  the  organization  of  sudi  companies 
only  for  the  purpose  of  Insuring  tbe  property 
of  Its  members,  and  giving  such  members, 
through  the  medium  of  the  corimocatlon,  tbe 
authority  to  enter  Into  mutual  contracts  of 
insurance  with  other  members;  that  is  to 
say,  that  each  member  who  is  admitted  Is 
at  one  and  the  same  time  both  Insurer  and 
insured.  To  say  that  one  may  become  by  bis 
own  act  a  member  of  such  a  company,  wheth- 
er it  be  agreeable  to  tbe  organization  or  con- 
trary to  its  wishes,  would  be  to  compel  tbe 
other  members  of  the  company  to  accept  in- 
surance risks  which  they  might  not  be  will- 
ing to  accept  and  would  place  such  assess- 
ment companies,  who  would  thus  be  com- 
pelled to  accept  unsatisfactory  and  undesir- 
able risks,  at  a  great  disadvantage  in  their 
quest  for  business. 

The  last  sentence  In  section  702  of  tbe 
Kentucky  Statute,  providing  for  the  organiza- 
tion of  such  companies,  says: 

"Every  person  insured  in  such  a  corporation, 
who  shall  sign  an  application  for  insnrance,  u 
required  by  the  certificate  of  incorporation,  or 
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the  by-laws  of  the  corporation,  Aall  thereby 
become  a  member  thereof' 
— and  It  Is  argued  for  appellee  from  this 
that  the  mere  signing  of  an  application  for 
Insurance  made  the  appellee  a  member  of  the 
company,  so  as  that  a  verbal  contract  be- 
tween him  and  the  agent  became  enforceable 
as  against  the  comxmny.  But  such  Is  not  the 
meaning  of  those  words.  While  the  sentence 
Is  awkardly  constructed  and  Inaptly,  ex- 
pressed, its  true  and  correct  meaning  Is  that 
either  the  articles  of  incorporation  or  the 
by-laws  of  the  company  shall  prescribe  how 
the  applicant  for  insurance  may  become  a 
member.  The  construction  contended  for  by 
appellee  would  authorize  any  person,  how- 
ever undesirable,  to  make  himself  a  member, 
although  the  constituted  authorities  of  the 
corix>ration  might  not  be  willing  to  accept 
him  as  such.  It  is  not  difficult  to  see  what 
would  be  the  end  of  an  Insurance  corpora- 
tion which  had  no  power  to  protect  itself 
against  Issuing  policies  to  undesirable  per- 
sons. The  statute  quoted  provides  that  the 
insuring  of  the  applicants  in  the  manner 
required  by  the  certificate  of  incorporation  or 
by  the  by-laws  of  the  corporation  shall  en- 
title one  to  become  a  member;  and.  If  we 
had  any  doubt  of  the  foregoing  interpretation 
of  the  statute,  a  by-law  of  appellant  corpora- 
tion, taken  in  connection  with  the  statute.  Is 
conclusive  of  the  question.  That  by-law  pro- 
vides: 

"Any  p«««m  living  in  Bracken  county  and 
owning  property  in  same  who  dball  sign  an  ap- 
plication and  be  granted  a  policy  in  this  com- 
pany shall  become  a  member  thereof." 

From  this  by-law  and  the  statute  author- 
izing it.  it  cannot  be  doubted  that  the  condi- 
tion precedent  to  becoming  a  member  is,  not 
only  that  the  application  shall  be  signed, 
bat  that  the  policy  shall  be  granted.  These 
assessment  companies  by  the  act  of  granting 
a  policy  of  insurance  to  one  thereby  make 
him  a  member  of  the  corporation,  and  we  are 
unwilling  to  hold  that  these  small  assessment 
comiMuies  may  be  placed  at  the  mercy  of 
the  larger  corporations  because  of  their  in- 
ability to  protect  themselves  from  undesir- 
able membership. 

[3]  It  is  well  settled  that  a  valid  and  en- 
forceable oral  contract  of  insurance  may  be 
made,  either  between  the  company  and  the 
assured,  or  between  Its  authorized  agent  and 
the  assured;  but  the  question  here  is  not 
whether  there  may  be  a  valid  oral  contract 
at  insurasoe  between  this  assessment  com- 


pany and  one  of  its  members,  but  Is  whether 
appellee  ever  became  a  member  bo  as  that 
he  might  have  made  such  an  enforceable 
contract. 

The  case  of  Fidelity  &  Casualty  Co.  v.  Bal- 
lard &  Ballard  Co.,  105  Ky.  253,  48  S.  W. 
1074,  20  Ky.  Law  Bep.  1160,  Is  in  no  wise  In 
conflict  with  the  views  we  have  expressed. 
In  the  first  place,  the  opinion  does  not  dis- 
close whether  or  not  the  company  In  that  case 
was  an  assessment  or  co-operative  company, 
and  in  the  next  place.  If  it  had,  It  is  ^own 
In  the  opinion  that  the  assured  at  the  time 
had  another  policy  with  the  company,  and 
was  therefore  a  member  of  It. 

The  case  of  Kentucky  Growers  Ins.  Co.  v. 
Logan,  148  Ky,  453, 149  S.  W.  022,  was  where 
one  who  was  already  a  member  of  an  as- 
sessment company  entered  into  an  agree- 
ment with  the  agent  of  the  company  under 
which  he  took  additional  Insurance  on  the 
property.  The  property  was  destroyed,  and 
the  assessment  company  defended  upon  the 
ground  that  Logan,  being  a  member  of  its 
company,  should  be  charged  with  notice  of 
its  by-laws  and  of  the  fact  that  the  agent 
had  no  authority  to  agree  to  the  additional 
Insurance,  and  the  court  held  that  the  ac- 
tion of  the  agent  was  binding  upon  the  com- 
pany. 

While,  as  stated,  we  have  found  no  direct 
authority  upon  the  exact  proposition  here 
presented,  the  general  rule  seems  to  be  that 
one  does  not  become  a  member  of  a  mutual 
fire  Insurance  company  until  he  receives  his 
policy.  Bussell  v.  Detroit  Fire  Ins.  Co.,  80 
Mich.  407,  45  N.  W.  356 ;  Eilenberger  v.  Pro- 
tective Fire  Ins.  Co.,  89  Pa.  464;  Columbia 
Ins.  Co.  V.  Cooper,  50  Pa.  340;  Cumberland 
Valley  Mutual  Protection  Co.  v.  Schell,  29 
Pa.  37;  Farmers'  Mutual  Ins.  Co.  v.  Mylln 
(Pa.)  15  Atl.  710.  There  Is  no  claim  that 
the  agent  in  tills  case  bad  authority  from 
the  corporation  to  admit  members,  and  it  is 
therefore  unnecessary  to  determine  whether 
such  power  might  be  granted. 

Under  the  evidence  appellee  never  became 
a  member  of  appellant  company,  and  conse- 
quently there  could  have  been  no  valid  con- 
tract of  insurance  entered  into  between  him 
and  the  company  or  its  agent.  The  court 
should  have  directed  a  verdict  for  appellant 
as  asked  by  It. 

The  Judgment  is  reversed,  with  directions 
to  grant  appellant  a  new  trial  and  for  fur- 
ther proceedings  consistent  herewith. 
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COMMONWEALTH  t.  BRAKID. 


(Court  of  Appeals  of  Kentucky,    Nov.  17,  1915.) 

1.  Cbiminai.  Law  *=»1026— AppeaI/— Appeam 
BT  AocnsED  —  Cboss-Appkal  ok  ComtoN- 

WKALTH'a  APPKAI,. 

Defendant  in  a  criminal  case  under  Cr. 
Code  I'rac.  ij  335,  337,  has  an  appeal  from 
the  final  judgment,  but  he  cannot  appeal  before 
judgment  of  conviction  and  afterwards  also, 
nor  can  be  prosecute  a  croa»«ppeal  upon  ap- 
peal by  the  commonwealth  bi  auch  cases  as  it 
18  allowed  an  appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Di«.  §§  2615-2618:  Dec.  Dig.  <&=» 
1026.] 

2.  Criminai,  Law  «=»1024— Appbal—Appeai. 
bt  c01ii(0nwbai.tr. 

The  commonwealth  can  appeal  in  criminal 
cases  under  Or.  Code  Prac.  |  837,  only  from 
decisions  of  the  court  adverse  to  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lnw  Cent.  Dig.  fS  2590-2614;  Dea  Dig.  •=> 
1024.] 

8.  Cbiminai,   Law   <S=»371  —  Evidewcb  —  Iw- 
TBNT— Other  CBniiNAi.  Acts. 

In  a  prosecution  for  embezzlement,  where 
defendant  relies  upon  the  absence  of  intent 
fraudulently  to  convert,  or  claims  that  his  act 
was  the  result  of  oversight,  accident,  or  mis- 
take, evidence  of  other  acts  of  embezzlement  is 
admissible  to  show  guilty  knowledge. 
.  [Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent.  Dig.  H  830-832;    Dea  Dig.   «=> 

4.  BMBBZZI.ElfENT    *=>38— BvtDENCB— InTEWT. 

In  a  prosecution  of  a  sheriff  for  embez- 
zling a  county  tax  collected  by  him,  evidence  of 
the  clerk  of  the  county  court  during  defendant's 
term  of  office  that  the  latter  bad  failed  to  report 
to  the  court  the  collections  made  by  him  of 
tfae  public  moneys  as  required  by  Ky.  St.  { 
4147,  was  admissible,  since  his  failure  to  do  so 
was  a  fact  tending  to  sbow  his  purpose  of  fraud- 
ulent concealment  and  conversion  of  the  county 
funds. 

[Kd.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  U  61,  66,  66;  Dec.  Dig.  <g=3 
3&] 

5.  CRnnNAi.  Law  «=»673  —  IwsTirncTioN — 
Purpose  of  Admission  of  Evidence. 

Where,  in  the  prosecution  of  a  sheriff  for 
embezzling  a  tax  he  had  collected,  the  testi- 
mony of  the  clerk  of  the  county  court  during 
the  sheriff's  term  of  office  that  he  had  failed 
to  report  tax  collections  is  admitted,  the  court 
should  admonish  the  jury  that  the  evidence 
should  be  considered  only  as  evidence  tending 
to  show  intent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
L*w.  Cent  Dig.  U  1597,  1872-1876;  Dec  Dig. 
<£=9e78.] 

6.  Ehbezzlxmekt  «s>38— Evidence. 

In  a  prosecution  of  a  sheriff  for  embezzle- 
ment, testimony  as  to  the  receipt  given  the 
sheriff  by  his  deputy,  as  to  the  handwriting 
of  the  receipt,  the  person  who  had  given  it,  and 
the  cause  of  ill  feeling  between  the  deputy  and 
the  defendant  growing  out  of  the  receipt,  was 
inadmissible. 

lEd.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {{  61,  65,  66;  Dec.  Dig.  «=> 
38.1 

7.  Cbihinal  Law  9=9448— Etidbnos— Opin- 
ion. 

In  a  prosecution  of  a  sheriff  for  embezzle- 
ment of  a  franchise  tax  collected  by  him  from 
a  corporation,  testimony  of  the  former  county 
attorney  that  after  investigation  he  had  .ar- 
rived at  the  conclusion  that  the  tax  had  never 


been  cvrtifled  by  the  conrty  eoart  eterk  to  the 
defendaat  for  coBection,  s*  that  as  attorney  for 
the  county  he  had  saed  defendant  for  {kllni* 
to  perform  his  d«ty  and  not  to  recover  the 
amount  of  the  tar,  was  InaAnissible  as  opision. 
[Ed.  Note.— For  ether  caaes,  see  Criminal 
Law,  Cent  Dijt.  f!  1035-1039.  1041-1M3, 10*k 
1048-1051 ;   Dec.  Dig.  «S=»44&] 

8.  Ekbezzlbhent  4t=>88—PBoeECOTro(r-^n- 

DBNCB. 

In  a  prosecution  of  a  sherilT  for  embezzling 
a  franchise  tax  collected  by  him  from  a  em- 
poration,  the  pTendintrs,  in  a  suit  by  defendant's 
sureties  on  his  official  bonds  amiimt  him  spckinir 
to  recover  sums  which  they  were  requfrpd  t» 
pay  on  account  of  his  defalcatinns  m  ofDc*^ 
were  inadmissible  in  evidence  as  irrelevant 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment  Cent  Dig.  H  61,  86^  66;  Sec  Dig.  «=» 
S&] 

0.  Embezzlement  4^938— PBosBovnoN'-Sn- 

DBNCB— Demand. 
In  a  prosecution  for  embezslement,.  die 
prosecution  may  prove  that  a  demand  bns  been 
r  nde  by  the  proper  person  for  the  payment  by 
defendant  of  the  money  he  is  accuseid  nf  emheji- 
zling,  as  his  refusal  or  failure  to-  make  pay- 
ment of  the  demand  ta  evidence  of  a  fraodu- 
lent  conversion. 

[Ed.  Note.— For  other  cases,  see-  Bmbezite- 
ment.  Cent  Dig.  H  91,  66,.  66;  Dec  Dig.  9=> 
38.] 

10.  Rmbeztxbment  «=a39  —  PKosBcimttK— 
Evidence. 

In  a  proeecntlon  of  a  sheriff  for  emheczte- 
metit  of  a  frenrhise  tax.  where,  n»  it  hs'l  the 
right  to  do,  the  prosecution  proved  demand  by 
the  county  before  the  indictment  for  pnvment 
of  the  tax,  the  defendant  te-  rebut  the  inference 
of  guilt  arising  from  bis  failure  to  pay  ever 
the  tnx  in  resDonse  to  the  demand  could  »^ow 
that  when  he  learned  at  that  time  he  ba^  not 
accounted  for  the  tax  he. was  financially  nnable 
to  do  so. 

[Ed.  Note.— For  other  eases,  see-  Emheale- 
n.ent  Cent  Dig.  i  62;    Dec.  Dig.  «=>39.J 

11.  EuREZZUaiENT    4=339    —    Pbwecdtioii— 
Evidence. 

In  a  prosecution  against  a  sheriff  for  «ni- 
bezzling  a  franchise  tax,  collected  by  him,  where 
the  sheriff  claims  thnt  he  had  no  memory  of 
rpoeivin«r  the  tax.  and  that  there  was  an  abseiw* 
of  guilty  knowledce,  evidence  that  at  the  tinM 
of  the  tax's  receipt  defendant  suffered  p^atly 
from  his  nervous  condition  and  was  unable  to 
look  after  the  affairs  of  bis  office  was  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Emheole- 
ment.  Cent  Dig.  |  62;   Dec  Dig.  «=»39.] 

12.  Embezzlement  «=»38  —  Evidence— Imma- 
teriality. 

Evidence  that  defendant  had  made  an  ar- 
ranpement  with  his  deputy  to  take  a  former 
sheriff's  books  and  collect  the  taxes  yet  unpaid 
to  the  latter,  and  that  such  deputy  had  nrver 
accounted  to  defendant  who  had  been  unable 
to  recover  bis  books,  was  inadmissible  as  ii^ 
relevant 

[Ed.  Note.— For  other  cases,  see  Embeole- 
ment,  Cent  Dig.  H  61,  65,  66;  Dec  Dig.  «=> 
38.] 

13.  Embezzlement  «=»9  —  Ekbbzzuhbrt  or 

Tax— Necessitt  fob  Certification. 
Before  a  sheriff  can  be  prosecuted  for  haT- 
ing  embezzled  as  such  franchue  taxes  due  tba 
county  from  a  corporation,  the  money  arisin; 
from  the  collecticm  of  the  franchise  tax  mast 
necessarily  have  been  legally  in  the  sberiiTi 
possession  and  custody  as  the  custodian  of  the 
county  funds,  and  therefore  that  the  tax  had 
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been  certified  to  him  fofr  coUection  wag  a  neces- 
sary condition  precedent  to  his  embezzling  it. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  i  7;   Dec.  Dig.  «=30.] 

14.    CBUIIfAI.   liAW    9=»371  —  EVIDBNCB— Mo- 

Tiv»— Otheb  CsraiNAL  Acts. 

In  a  prosecution  for  crime,  the  commission 
by  defendant  of  other  criminal  acts  of  the  same 
nature  cannot  be  considered  by  the  jury  as  sul>- 
stantiTe  testimony  of  defendant's  guilt,  but  only 
as  indicating  motive  and  intent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  830-832;  Dec.  Dig.  «=» 
371.] 

IB.  CmmiXAJ.  Law  «=»561—Evidencb— Bur- 
den or  Pboot. 
The  jury  must  acquit  if  they  have  a  reason- 
able doubt  of  defendant's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1267;   Dec.  Dig.  «=»561.] 

Appeal  from  Circuit  Court,  Graves  County. 

Prosecution  of  Wl  U  Brand  by  the  Com- 
monwealth for  embezzlement.  There  was  a 
failure  by  the  Jury  to  reach  a  verdict  on  ac- 
count of  the  disagreement,  and  the  Common- 
wealth appeals,  as  provided  by  Cr.  Code 
Frac.  H  335,  337.  Opinion  ordered  certified 
to  the  circuit  court 

H.  J.  Moorman,  of  Mayfleld,  and  Samuel  H. 
Crossland,  of  Paducah,  for  the  Common- 
wealth. Hester  &  Hester,  of  Mayfleld,  for 
an>ellee. 

HURT,  3.  This  Is  an  appeal  by  the  at- 
torney for  the  commonwealth  of  Kentucky, 
from  decisions  of  the  circuit  court  upon  the 
admission  and  rejection  of  proof  of  facts  of- 
fered to  be  given  in  evidence,  and  decisions 
upon  the  giving  of  instructions  to  the  jury 
upon  the  trial  of  the  appellee  in  the  Graves 
circuit  court,  upon  an  indictment  which 
charged  him  with  the  crime  of  embezzlement, 
as  denounced  by  section  1205  of  Ky.  Statutes. 
The  trial  resulted  in  a  failure  by  the  jury 
to  arrive  at  a  verdict  on  account  of  disagree- 
ment as  to  the  guilt  of  the  accused,  under 
the  evidence  and  instructions  of  the  court, 
ana  the  commonwealth's  attorney  has  brought 
the  case  here  by  appeal,  as  provided  by  sec- 
tions 335  and  337  of  the  Criminal  Code,  regu- 
lating procedure  in  criminal  cases,  insisting 
that  it  is  Important  to  the  correct  and  uni- 
form administration  of  the  criminal  law  that 
this  court  should  determine  the  questions  be- 
fore the  appellee  is  again  put  upon  trlaL 

[1]  The  appellee  made  many  objections 
and  saved  many  exceptions  to  the  decisions 
of  the  court  upon  the  trial  adverse  to  him, 
and  Insists  that  these  decisions  be  also  re- 
viewed. The  authority  of  this  court  to  re- 
view decisions  and  Judgments  of  the  circuit 
court,  in  criminal  trials,  is  confined  and  lim- 
ited by  the  provisions  of  the  Criminal  Code, 
and  beyond  the  authority  there  granted  this 
court  cannot  go.  Section  335  of  the  Crim- 
inal Code  provides: 

"An  appeal  shall  only  be  taken  on  a  final 
Judgment,  except  on  behalf  of  the  common- 
wealth.    An  appeal  by  the  commonwealth  from 


a  decision  by  the  circuit  court  shall  not  sus- 
pend the  proceedings  in  the  case.    •    •    • " 

Section  337,  snpra,  provides  that  an  appeal 
by  the  commonwealth's  attorney  must  be  tak- 
en at  the  term  at  which  the  decision  is  ren- 
dered. An  appeal  may  be  taken  by  the  com- 
monwealth from  the  decisions  of  the  circuit 
court  when  a  mistrial  has  been  had,  as  in 
this  case,  and  even  when  an  acquittal  of  the 
accused  Is  the  result  of  the  trial.  If  the  at- 
torney for  the  commonwealth  and  the  Attor- 
ney General  shall  be  of  the  opinion  that  an 
error  to  the  prejudice  of  the  commonwealth 
has  been  made  by  any  decision  of  the  circuit 
court  and  it  is  Important  for  a  correct  admin- 
istration of  the  criminal  law  that  this  court 
should  review  the  decision.  The  reason  for 
the  legislation  Is  apparent,  when  it  is  con- 
sidered that,  if  a  decision  prejudicial  to  the 
commonwealth  results  in  the  acquittal  of  the 
accused,  he  cannot  be  required  again  to  un- 
dergo a  trial,  however  erroneously  or  mls- 
taklngly  his  acquittal  was  brought  about. 
The  right  of  the  accused  to  an  appeal,  how- 
ever, is  different.  He  suffers  no  harm  unless 
he  is  convicted,  and,  if  he  suffers  conviction, 
he  may  appeal  from  the  final  Judgment  and 
bring  up  for  review  all  of  the  errors  which 
are  prejudicial  to  him  in  the  proceedings.  It 
will  be  observed  that  the  Code  expressly  pro- 
vides that  the  accused  can  appeal  from  a 
final  Judgment  only.  He  loses  nothing  by 
this.  He  is  granted  an  appeal  from  the  final 
Judgment,  but  he  cannot  appeal  before  Judg- 
ment against  him  and  afterwards,  too.  Nei- 
ther can  the  accused  prosecute  a  cross-ap- 
peal, upon  an  appeal  by  the  commonwealth, 
for  the  purposes  for  which  an  appeal  is  al- 
lowed to  it  Smith  V.  Com.,  5  Ky.  Law  Rep. 
852 ;  Riley  v.  Com.,  55  S.  W.  7,  21  Ky.  Law 
Rep.  1406;  Com.  v.  Matthews,  89  Ky.  287,  12 
S.  W.  333,  11  Ky.  Law  Rep.  505;  Com.  v. 
Bullock,  67  S.  W.  992,  24  Ky.  Law  Rep.  78 ; 
Com.  V.  Hourlgan,  89  Ky.  305,  12  S.  W.  550, 
11  Ky.  Law  Rep.  509;  Com.  v.  Huber,  126 
Ky.  456,  104  8.  W.  282,  345,  31  Ky.  Law 
Rep.  845,  029. 

[2]  The  commonwealth  can,  Cowever,  ap- 
peal only  from  decisions  of  the  court  which 
are  adverse  to  it  For  the  reasons  stated, 
only  such  decisions  of  the  court  below  as 
were  adverse  to  the  commonwealth  and  to 
which  the  attorney  for  the  commonwealth 
saved  exceptions,  will  be  considered.  The  in- 
dictment was  based  upon  the  accusation  that 
the  appellee  was  the  sheriff  of  Graves  coun- 
ty for  the  term  beginning  on  the  first  Mon- 
day of  January,  1906,  and  that  as  such  he 
c<rflected  the  tax  due  the  county  of  Graves 
for  the  year  1906,  amounting  to  the  sum  of 
$1,031,  which  had  been  levied  upon  the  fran- 
chise of  the  Illinois  Central  Railroad  Com- 
pany, and  fraudulently  converted  It  to  his 
own  use.  To  the  Indictment  the  appellee  en- 
tered a  plea .  of  not  guilty.  The  proof  show- 
ed that  the  tax  was  received  by  the  appel- . 
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lee ;  that  It  was  never  charged  to  him  In  any 
settlement  made  by  him  with  a  commissioner 
of  the  fiscal  court,  nor  was  It  accounted  for 
by  him  to  the  county  In  any  way.  The  ap- 
pellee admitted  having  received  the  tax,  but 
denied  the  fraudulent  conversion  of  it,  and 
contended  that  the  tax  had  never  been  certi- 
fied by  the  county  clerk  to  him  for  collec- 
tion; that  he  was  In  a  low  state  of  health 
at  the  time  he  received  the  check  from  the 
railroad  for  it,  and  was  practically  unable  to 
either  physically  or  mentally  give  his  busi- 
ness any  attention,  and  bad  no  memory  of 
the  transaction;  that  his  settlements  were 
made  up  by  the  commissioner  of  the  fiscal 
court,  without  his  presence  or  assistance; 
that  he  did  not  know  that  he  was  not  charg- 
ed with  the  tax  until  five  or  six  years  after- 
ward, when  the  county  was  having  an  in- 
vestigation of  the  affairs  of  his  ofllce  made, 
when  for  the  first  time  he  learned  that  be 
bad  not  accounted  for  the  tax;  that  he  had 
during  his  term  of  office  paid  all  that  the 
commissioner  of  the  fiscal  court  Informed 
him  that  he  was  due  the  county,  upon  his 
settlements;  that  when  he  learned  that  he 
had  never  accounted  for  the  franchise  tax, 
and  demand  was  made  by  the  county  of  him 
for  It,  he  was  then  financially  unable  to  pay 
it,  and  had  no  money  with  which  to  pay  it. 
.The  commonwealth  offered  proof  tending  to 
show  that  the  appellee  made  conversions  of 
the  public  money,  in  different  amounts  and 
at  different  times,  during  each  year  of  his 
term  of  office,  and  that  during  bis  four-year 
term,  he  failed  to  account  to  the  county  for 
about  $14,000  of  the  public  moneys.  The 
manner  of  making  this  proof  by  the  com- 
monwealth we  do  not  pass  upon,  as  the  ques- 
tions are  not  before  ns.  This  statement  of 
what  the  evidence  tended  to  show  is  given 
for  the  purpose  of  determining  the  correct- 
ness of  the  decisions  adverse  to  the  common- 
wealth upon  the  admission  and  rejection  of 
evidence,  and  the  decisions  made  in  giving 
instructions. 

[3]  The  proof  of  the  facts  which  this  evi- 
dence seems  to  have  been  offered  to  show 
was  admitted  under  the  rule  that  in  a  prose- 
cution for  embezzlement  where  the  accused 
relies  for  a  defense  upon  absence  of  intent 
upon  his  part  to  make  the  fraudulent  con- 
version, or  that  his  act  was  the  result  of 
oversight,  accident,  or  mistake,  evidence  of 
other  acts  of  embezzlement  are  admissible  to 
show  guilty  knowledge  in  the  commission  of 
the  act  charged.  Morse  v.  Com.,  129  Ky.  294, 
111  S.  W.  714,  33  Ky.  Law  Rep.  831,  894. 

[4,  5]  First  The  attorney  for  the  common- 
wealth offered  to  prove,  by  the  person  who 
was  clerk  of  the  county  court  during  appel- 
lee's term  of  office,  that  the  appellee  had  fail- 
ed to  report  to  the  county  court  the  collec- 
tions made  by  him  oi  the  public  moneys,  as 
required  by  section  4147  of  Kentucky  Stat- 
ntes.  Upon  objection,  the  court  excluded  tes- 
timony of  such  failures.  This  was  error,  as 
it  was  the  duty  of  appellee,  as  sheriff,  to  have 


made  a  report  to  the  county  court  of  the  col- 
lection of  the  franchise  tax,  which  he  is 
charged  with  embezzling,  at  the  time  fixed  la 
the  statute,  thereafter,  and  his  failure  to  do 
so  would  be  a  f^ct  tending  to  show  that  his 
purpose  was  to  conceal  the  fact  of  the  col- 
lection and  to  convert  it  to  his  own  use.  Up- 
on admission  of  the  proof  of  appellee's  fallare 
to  make  such  report.  If  objected  to,  or  It  is 
requested,  the  court  diould  admonish  the  Jory 
that  it  should  only  consider  the  evidence  of 
such  failure  to  report  the  collection  as  evi- 
dence tending  to  show  the  Intent  with  wbldi 
appellee  appropriated  the  money  to  his  o^rn 
use,  if  it  did  tend  to  prove  such  intent 

[I]  Second.  Over  the  objectioh  of  the  at- 
torney for  the  commonwealth,  the  court  pe^ 
mitted  appellee  to  introduce  In  evidence  a 
receipt  given  by  B.  W.  Sullivan,  and  to  make 
Inquiries  in  regard  to  the  giving  of  such  re- 
ceipt, and  to  examine  witnesses  as  to  the 
handwriting  of  the  receipt,  and  who  had  giv- 
en It,  and  the  cause  of  the  HI  feeling  between 
Sullivan  and  appellee  growing  out  of  the  giv- 
ing of  the  receipt.  All  of  this  was  error  and 
should  have  been  excluded. 

[7)  Third.  The  appellee,  over  the  objection 
of  the  attorney  for  the  coumionwealth,  was 
permitted  to  prove  by  M.  B.  Holllfield  that 
as  county  attorney  he  had  made  an  investiga- 
tion of  appellee's  accounts  with  the  county, 
and  had  arrived  at  the  conclusion  that  the 
franchise  tax  which  appellee  is  accused  of 
embezzling  had  never  been  certified  by  the 
county  court  clerk  to  the  sheriff  for  collec- 
tion, and  that  by  reason  of  such  conclusion, 
he,  as  attorney  for  the  county,  had  sued  the 
appellee  for  failure  to  perform  his  duty,  and 
not  to  recover  the  amount  of  the  tax.  This 
was  an  opinion  of  the  witness  as  to  the  ex- 
istence or  nonexistence  of  a  material  fact  bi 
the  case,  and  the  introduction  of  an  opinion 
that  had  been  formed  by  the  witness,  Instead 
of  proof  of  the  facts  upon  which  the  jury 
should  make  an  opinion,  and  Its  admission 
was  error  and  should  have  been  excluded. 

[8]  Fourth.  The  attorney  for  the  common- 
wealth offered  to  put  in  evidence  the  plead- 
ings of  a  suit,  which  It  was  claimed  was  a 
suit  by  the  sureties  of  appellee  In  his  official 
bonds,  against  him,  seeking  to  recover  sums, 
which  they  were  required  to  pay  on  account 
of  his  defalcations  In  his  office,  and  to  sub- 
ject certain  property,  either  owned  by  appel- 
lee or  alleged  to  be  owned  by  him,  to  the 
satisfaction  of  his  Indebtedness  to  them.  To 
the  admission  of  these  pleadings  the  appellee 
objected,  and,  his  objection  being  sustained, 
the  appellant  excepted.  There  could  be  no 
error  of  the  court  in  this  decision,  as  it  does 
not  appear  that  the  allegations  of  the  sure- 
ties in  the  suit  could  possibly  have  any  rele- 
vancy to  the  Issues  In  this  case. 

[1, 10]  Fifth.  The  appellee^  In  tesOfyhig 
for  himself  upon  the  trial,  was  permitted, 
over  the  objection  of  the  attorney  for  the 
commonwealth,  to  state  his  financial  condi- 
tion, at  the  time  he  says  that  be  leaned  that 

Google 


Digitized  by ' 


>8' 


KyJ 


CX3MM0NWEALTH  v.  BRAND 


847 


the  franchise  tax,  which  he  Is  accosed  of  em- 
bezzling, had  never  been  charged  to  him  In 
any  settlement  of  his  accounts,  and  had  not 
be«i  properly  accounted  for  by  him;  and  to 
state  that  he  then  had  no  money  nor  property 
which  he  could  apply  to  the  payment  at  the 
demand  made  upon  him  by  the  county;  that 
bis  property  had  been  gacriflced  In  the  pay- 
ment of  debts  which  he  owed  to  hla  former 
bondsmen,  as  a  surety  for  others;  and  to 
give  in  detail  what  had  become  of  all  the  mon- 
ey which  he  had  acquired  through  the  office 
of  sheriff.  In  a  prosecution  for  embezzle- 
ment, it  is  competent  to  be  proven  by  the 
prosecution  that  a  demand  had  been  made  of 
the  accused  by  the  proper  person  for  the  pay- 
ment of  the  money  which  he  is  accused  of 
embezzling,  as  his  refusal  or  failure  to  make 
payment  of  the  demand,  in  due  course,  to  the 
owner,  may  be  considered  as  evidence  from 
which  a  fraudulent  conversion  may  be  in- 
ferred. Roberson,  vol.  1,  p.  655.  The  com- 
monwealth avails  itself  of  Its  right,  in  the 
case  at  bar,  and  made  proof,  that  the  county, 
before  the  indictment,  had  made  a  demand  of 
appellee  for  the  payment  of  the  tax  to  it. 
When  it  was  proved  the  appellee  had  not 
paid  the  amount  of  the  franchise  tax,  In  due 
course,  and  failed  upon  demand  to  pay  it, 
this  proof  was  such,  from  which  it  could  be 
inferred  that  he  had  fraudulently  converted 
the  mtmey.  It  was  then  admissible  for  him 
to  rebut  the  inference  by  such  facts  as  would 
tend  to  show  that  at  the  time  he  learned,  ac- 
cording to  his  statement,  that  he  had  not  ac- 
counted for  the  tax,  he  was  not  financially 
able  to  do  so.  While  it  was  not  proper,  in 
his  examination  in  chief,  to  allow  him  to  give 
in  detail  what  had  become  of  his  money  and 
property,  he  should  be  allowed  to  show  that 
at  the  time  he  learned,  according  to  his  state- 
ment, that  he  had  by  oversight  or  mistake 
converted  the  money  to  his  own  use,  or  to 
that  of  another,  he  bad  no  money  or  prop- 
erty, and  could  not  make  payment. 

[11]  Sixth.  The  court  permitted  appellee 
to  prove  that  at  and  about  the  time  he  re- 
ceived the  tax,  which  he  is  accused  of  em- 
bezzling, he  suffered  greatly  from  his  nervous 
condition  and  was  unable  to  look  after  the 
affairs  of  his  office.  The  commonwealth's  at- 
torney objected  and  saved  exceptions  to  the 
ruling  of  the  court.  This  evidence  was  ad- 
missible In  corroboration  of  his  claim  that 
he  had  no  memory  of  receiving  the  tax,  and 
that  there  was  an  absence  of  a  guilty  knowl- 
edge of  having  fraudulently  converted  the 
money. 

[1 2]  Seventh.  Appellee  was  permitted,  over 
objection,  to  prove  by  J.  N.  Harris  that  he 
had  made  an  arrangement  with  one  SuUivan, 
who  was  a  deputy  of  appellee,  to  take  the 
books  of  Harris,  who  was  a  former  sheriff, 
and  to  collect  the  taxes  yet  unpaid  to  Har- 
ris, and  that  Sullivan  had  never  accounted  to 
blm,  and  that  he  was  unable  to  get  his  books 
back  from  Sullivan.  This  evidence  was  ir- 
relevant and  should  have  been  excluded. 


.  [18]  Eighth.  The  court  gave  to  the  Jury 
three  Instructions,  to  each  of  which  the  at- 
torney for  the  commonwealth  objected,  and, 
his  objection  being  overruled,  he  excepted. 
As  to  the  first  instruction,  he  insists  that  the 
court  was  in  error  when  it  directed  the  jury, 
with  other  things,  that  it  must  believe  be- 
yond a  reasonable  doubt  that  the  franchise 
tax  levied  upon  the  Illinois  Central  XUllroad 
Company  for  the  year  1906  was  duly  certified 
by  the  Auditor  of  Public  Accounts  to  the 
clerk  of  the  Graves  county  court,  and  by  him 
was  certified  to  the  appellee,  as  sheriff,  for 
collection,  before  a  verdict  of  guilty  could  be 
returned.  The  instruction  followed  the  al- 
legations of  the  indictment,  as  to  the  cer- 
tification of  the  tax  by  the  Auditor  of  Public 
Accounts  to  the  county  court  clerk  and  by 
him  to  the  sheriff,  and  without  such  allega- 
tion in  the  indictment  it  would  not  have  been 
sufiident.  Before  a  prosecution  could  be 
maintained  against  the  appellee  as  sheriff, 
for  having,  as  such,  embezzled  the  franchise 
taxes  due  the  county  from  the  railroad  com- 
pany, the  money  arising  from  the  collection 
of  the  franchise  tax  must  have  been  neces- 
sarily legally  In  his  possession  and  custody 
as  the  custodian  of  the  funds  of  the  county. 
The  sheriff  Is  not  authorized  to  collect  the 
franchise  tax  of  a  railroad  until  It  has  been 
certified  to  blm  tor  collection,  and  the  rail- 
road company  cannot  pay  same  to  the  sheriff 
and  be  acquitted  of  its  obligation  for  said 
tax  until  such  certification  takes  place.  Sudi 
a  tax  due  a  county  Is  not  due  until  the  rail- 
road company  has  received  notice  for  30 
days  from  the  officer  authorized  to  collect  It. 
If  the  sheriff  should  collect  same  without 
first  being  authorized,  as  provided  by  law, 
he  would  be  the  custodian  of  the  money  of 
the  railroad,  and  not  the  county.  Ky.  Stat- 
utes, §§4067,  4077,  4103;  Com,  v.  Alexander, 
129  Ky.  430,  112  S.  W.  586,  33  Ky.  Law  Rep. 
971;  Com.  V.  Baske,  124  Ky.  468,  99  S.  W. 
816,  30  Ky.  Law  Rep.  400,  U  L.  R.  A.  (N.  S.) 
1104;  Whaley  v.  Com.,  110  Ky.  154,  61  S.  W. 
35,  23  Ky.  Law  Rep.  1292;  Com.  v.  Stone. 
114  Ky.  511,  71  S.  W.  428,  24  Ky.  Law  Rep. 
1297. 

[1 4]  The  second  Instruction  directed  the 
jury,  in  substance,  that  It  should  not  con- 
sider the  evidence  of  other  acts  of  embezzle- 
ment of  appellee.  In  connection  with  his 
office  of  sheriff,  other  than  the  one  charged 
in  the  indictment,  as  substantive  testimony 
of  appellee's  guilt  ot  the  crime  charged  in  the 
indictment,  but  that  such  evidence  was  to  be 
considered  only  as  indicating  the  motive  and 
intent  of  appellee.  If  the  jury  believed  beyond 
a  reasonable  doubt  that  It  did  so  Indicate.  It 
would  have  been  prejudicial  error  to  the  sub- 
stantial rights  of  the  appellee  If  the  court 
bad  not  given  the  instruction  or  a  similar 
one.  This  has  been  so  often  held  that  It  Is 
needless  to  further  consider  it 

[16]  The  third  Instruction  directed  the 
jury  to  acquit  appellee  If  it  had  a  reasonable 
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donbt  of  appellee  having  been  proven  to  be 
guilty. 

The  Instructions  substantially  presented 
the  law  of  the  case  upon  the  evidence  heard. 

It  Is  therefore  ordered  that  this  opinion  be 
certified  to  the  circuit  court 


O'DOHERTY  «  YONTS  et  aL  ▼.  BICKEL 

et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1816.) 

1.  Attobnet  and  CSlient  d=>133 — CoiiFENaA- 
TioN  —  NscEsaiiT  or  Comikactxjajl  Kkla- 

TIOMS. 

As  a  general  rule,  an  attorney  cannot  re- 
cover fees  fur  his  services  from  one  who  has 
not  employed  him  or  authurized  his  empluymeut, 
although  the  services  may  have  been  beneficial 
to  such  person. 

[Ld.  Note. — For  other  cases,  see  Attorney  and 
aient,  Cent.  l>ig.  H  306,  317-;i27 ;  L>ec.  Dig. 
«=>133.J 

2.  Attobnet  and  Client  «=3l33— Coicpxkbla- 

TION — CO.NTBACTUAL   RELATIONS. 

Holders  of  stock  in  an  insolvent  bank  em- 
ployed a  trust  company  as  their  agent  to  make 
sale  of  the  stock.  The  stock  was  suld  to  a  bank 
on  a  contract  providing  fur  a  certain  absolute 
payment  per  share,  and  for  additional  pay- 
ments upon  certain  contingencies.  The  purchas- 
ing bank,  however,  refused  to  make  such  addi- 
tional payments,  and  certain  shareholders  sued 
on  the  contract,  employing  plaintiffs  as  their 
attorneys,  and,  it  appt^ariug  that  a  suit  might 
terminate  successfully,  utber  shareholders  in- 
tervened, but  were  represented  by  other  attor- 
neys, although  they  had  an  opportunity  to  em- 
ploy plaintilfs.  A  settlement  was  made  be- 
tween the  claimants  and  purchasing  bank,  and 
part  of  the  fund  deposited  in  court.  Plaintiffs, 
whose  contract  with  their  clients  provided  fur 
a  contingent  fee  of  one-third  of  the  amuunt  re- 
covered, demanded  compensation  at  the  same 
rate  from  the  other  stockholders.  Held  that, 
there  being  no  contractual  relations  with  other 
stockholders,  they  were  not  entitled  to  com- 
pensation, although  their  services  had  been  of 
benefit  to  the  other  stockholders. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §{  306,  817-327 ;  Dec.  Dig. 
«=>133.] 

8.  Attobnet  and  Client  <e=»13S— Coupensa- 

TION — CONTBACTUAL    RELATIONS. 

Where,  through  the  efforts  of  attorneys  for 
certain  stockholders,  recovery  was  had  upon  a 
contract  for  the  sale  of  the  stock  of  a  defunct 
bank,  Ky.  St.  {  4t»9,  providing  that  in  actions 
for  ue  recovery  of  muney  or  property  held  in 
joint  tenancy,  coparcenary,  or  as  tenants  in 
common,  if  it  shaH  be  made  to  appear  that  one 
or  more  of  the  parties  in  interest  have  prusecut- 
ed  for  the  benefit  of  others  interested  with 
themselves,  and  have  been  at  expense  in  con- 
ducting the  same,  such  persons  may  be  allowed 
a  reasonable  compensation  for  their  trouble  out 
of  the  funds  recovered,  did  not  entitle  the  at- 
torneys to  compensation  as  against  stockholders 
not  employing  them. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client.  Cent  Dig.  gg  305,  317-327 ;  Dec  Dig. 
«s>133.] 

Appeal  front  Circuit  Court,  JetCerson  Coun- 
ty, Chancery  Branch,  SFlrst  Division. 

Proceedings  by  O'Doherty  &  Touts  and 
another,  attorneys  at  law,  against  C.  C. 
Blckel  and  others,  for  compensation  out  of 
a  fund  deposited  In  court  recovered  for  the 


benefit  of  C.  C.  Blckel  and  others.    From 
an  adverse  decision,  the  attorneys  appeal 

Affirmed. 

A.  P.  Dodd,  J.  G.  Dodd,  and  O^Doherty  t 
Tonts,  all  of  Louisville,  for  appellants.  Tn- 
bue,  Doolan  ft  Cox,  of  Louisville,  for  appel- 
lees Lewman  and  others.  W.  Pratt  Dale, 
of  LoulavUle,  for  appellees  Blckel  and  others. 
T.  K.  Helm  and  Helm  &  Helm,  all  of  Louis- 
ville, for  appellee  Clark.  Percy  N.  Booth,  of 
Louisville,  for  appellee  Abrams. 

HANNAH,  X  During  the  year  1909  the 
first  National  Bank  of  Louisville  was  fonnd 
to  be  In  a  precarious  condition  in  respect  of 
Its  solvency ;  and  the  owners  of  2,914  of  Its 
shares  of  capital  stock  constituted  and  ap- 
pointed the  Fidelity  Trust  Company  their 
attorney  in  ftict  to  make  a  sale  of  their  hold- 
lugs. 

On  September  4,  1909,  the  Fidelity  Tmst 
Company,  as  such  attorney  in  fact  entered 
Into  a  written  contract  for  the  sale  of  the 
shares  mentioned,  with  the  Kentucky  Title 
Savings  Bank  &  Trust  Company,  which  con- 
tract provided  for  an  absolute  payment  of 
$40  per  share,  and  stipulated  for  certain  ad- 
ditional payments  to  be  made  upon  certain 
contingencies  connected  with  the  amount 
that  might  be  realized  from  the  assets  of  the 
defunct  bank,  the  exact  details  of  which  are 
complicated,  and  not  here  necessary  to  be 
dwelt  upon.  The  purchasing  bank  paid  the 
$40  per  share,  took  over  the  assets  of  the 
First  National  Bank,  and  proceeded  to  a 
liquidation  thereof,  but  declined  to  make  any 
further  i)ayments  to  the  selling  shareholders; 
its  contention  being  that  upon  a  proper  In- 
terpretation of  Its  contract  with  their  attor- 
ney in  fact  nothing  more  was  due. 

Three  of  the  shareholders,  E.  H.  Fergusoo, 
Miss  Nellie  Peter,  and  C.  C.  McCIarty,  there- 
upon employed  counsel  In  the  person  of 
Messrs.  O'Doherty  &  Yonts  and  3.  C.  Dodd, 
for  the  purpose  of  enforcing  further  pay- 
ments upon  their  shares  so  sold.  A  meeting 
of  all  the  shareholders  who  had  deposited 
their  shares  with  the  Fidelity  Tmst  Com- 
pany was  called,  at  which  the  other  share- 
holders were  given  an  opportunity  to  employ 
the  counsel  mentioned ;  but  none  of  the  oth- 
er shareholders  availed  themselves  of  this 
privilege.  Some  of  them  had  personal  coun- 
sel under  whose  advice  they  were  proceeding. 

In  April,  1912,  the  three  shareholders 
heretofore  named  each  filed  a  separate  suit 
In  the  Jefferson  circuit  court  against  the  pur- 
chasing bank  to  obtain  further  payments  on 
the  shares  sold  by  them ;  the  suits  being 
prosecuted  by  O'Doherty  &  Yonts  and  J.  C 
Dodd  under  an  agreement  for  a  contingent 
fee  equal  to  one-third  of  any  recovery  had 
therein. 

After  these  suits  had  progressed  for  some 
months,  it  seemed  likely  from  the  rulings  of 
the  chancellor  that  a  recovery  woald  event- 
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ually  be  had  of  some  farther  payments  upon 
the  shares  so  sold;  and  on  March  20,  1913, 
appellee  Abrams  became  a  party  thereto  by 
Intervention.  He  was  claiming  32  of  the  6!^ 
shares  which  had  been  pooled  by  C.  C.  Mc- 
Clarty,  the  plaintiff  In  one  of  the  actions  men- 
tioned, and  was  represented  by  Percy  N. 
Booth. 

lAter,  on  April  17,  1913,  C.  O.  Blckel,  who 
owned  In  his  own  right  602  shares  In  the 
pool,  and  also  owned  Jointly  with  said  ^  EL 
Ferguson  544  shares  (none  of  which,  how- 
ever, were  set  np  by  Ferguson  In  his  action), 
also  became  a  party  by  Intervention,  snlng 
on  all  of  said  shares.  He  was  represented 
by  W.  Pratt  Dale. 

On  May  27,  1913,  an  order  was  entered 
permitting  the  plaintiff  Miss  Nellie  Peter  t» 
prosecute  said  actions  fOr  and  on  behalf  of 
all  the  shareholders,  presumably  upon  the 
assumption  that  section  25  of  the  Civil  Code 
authorized  such  privilege. 

On  May  29,  1913,  as  the  result  of  negotia- 
tions which  bad  been  pending  for  some  days, 
the  purchasing  bank  paid  to  the  Fidelity 
Trust  Company  the  sum  of  $46,000  to  await 
the  acceptance  thereof  by  all  the  pooling 
shareholders;  this  sum  being  tendered  in 
full  settlement  of  all  of  their  claims. 

On  June  5,  1913,  Jas.  Clark,  Jr.,  one  of  the 
pooling  shareholders,  applied  for  and  ob- 
tained the  rescission  of  the  order  of  May 
27,  1913,  permitting  Miss  Peter  to  sue  for  all 
the  shareholders.  In  so  far  as  that  order  af- 
fected him,  and  he  became  a  party  by  inter- 
vention. He  was  represented  by  T.  K.  Helm. 
On  the  same  day  the  same  proceedings  were 
had  by  U.  P.  Lewman,  J.  B.  Lewman,  and 
W.  N.  Cox,  executors  of  Q.  W.  Lewman,  H.  P. 
T.ewnaan,  J.  B.  Lewman,  W.  N.  Cox,  and 
Josephine  L.  Cox,  and  they  became  parties 
by  intervention,  being  represented  by  Trabue, 
Doolan  &  Cox. 

By  July  16, 1913,  the  acceptance  by  all  the 
pooling  shareholders  of  the  $45,000  tendered 
in  full  satisfaction  of  their  claims  had  been 
obtained.  It  appears,  however,  that  on  Jnne 
2,  191.1,  attorneys  O'Doherty  &  Yonta  and 
J.  C.  Dodd  had  written  to  each  of  the  pooling 
shareholders  Informing  them  of  the  offer  of 
$45,000  in  satisfaction  of  the  claims  of  all 
such  shareholders,  and  notifying  them 'that 
in  the  event  of  an  acceptance  of  this  offer 
each  of  such  shareholders  would  be  expected 
to  pay  to  them  a  fee  equal  to  one-third  of 
the  recovery,  the  same  as  that  agreed  upon 
by  the  three  plaintiffs  in  the  actions  hereto- 
fore mentloneifl.  When  the  consent  of  all  the 
shareholders  to  the  settlement  had  been  ob- 
tained, there  remained  only  this  dispute  be- 
tween the  attorneys  for  the  plaintiffs  in  the 
original  actions  mentioned  and  Blckel, 
Abrams,  Clark,  and  the  Lewmans  (who  had 
been  represented  by  other  attorneys  when 
they  became  parties  by  intervention)  as  to 
whether  any  sum  was  due  from  them  to  the 
said  attorneys  O'Doherty  &  Yonts  and  Dodd. 
In  order  to  expedite  the  settlemoit,  It  was 
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finally  agreed  that  the  shareholders  men- 
tioned should  i)ermit  one-third  of  the  sums 
due  to  them  to  be  paid  into  court  pending 
an  adjudication  of  this  dispute  as  to  fees. 
The  three  actions  mentioned  were  then  con- 
solidated, and  proceeded  only  upon  the  issue 
as  to  the  right  of  the  attorneys  mentioned  to 
claim  a  fee  from  those  shareholders  who 
had  intervened  and  who  had  employed  at- 
torneys of  their  own.  The  chancellor  upon 
the  trial  refused  to  adjudge  to  O'Doherty  ft 
Yonts  and  J.  0.  Dodd  any  fee  as  ag&inst 
those  shareholders,  and  the  attorneys  ap- 
peal from  that  Judgment 

[1]  1.  The  general  rule  In  this  state  Is  that 
an  attorney  cannot  recover  fees  for  his  serv- 
ices from  one  who  has  not  employed  him 
or  authorized  his  employment,  although  the 
services  may  liave  been  beneficial  to  such 
person. 

In  Savings  Bank  of  Cincinnati  v.  Benton, 
2  Meta  240,  Benton  was  employed  by  a  de- 
fendant, Sandford,  to  represent  him  and  his 
codefendant,  the  Savings  Bank  of  Cincinnati. 
The  bank  had  its  own  counsel.  In  an  action 
by  Benton  against  the  bank  to  recover  com- 
pensation for  his  services,  the  plaintiff  ob- 
tained a  verdict;  and  tliis  court,  in  revers- 
ing the  Judgment,  said: 

"If  it  [the  bank}  bad  counsel  of  its  own  em- 

g loved,  and  the  plaintiff  had  not  been  employed 
y  It,  bnt  had  been  employed  only  by  Sandford, 
and  the  bank,  through  its  president,  knew  of 
that  employment,  then,  although  the  plaintiff's 
services  may  have  been  beneficial  to  the  bank, 
and  received  and  accepted  by  it,  yet  it  would 
not  thereby  incur  any  liability  to  pay  for  them. 
To  impose  such  liability  upon  it,  under  the  cir- 
cumstances of  the  case,  it  must  have  been  ap- 
prised that  it  was  looked  to  by  the  plaintiff  for 
compensation  for  his  services,  and  afterwards 
received  them,  without  informing  him  that  it 
would  not  pay  for  them." 

Of  course,  this  general  rule  is  subject  to 
the  qualification  that  the  acceptance  of  or 
acquiescence  in  the  services  rendered  may 
raise  an  implied  promise  to  pay  therefor. 

Thus  in  Patterson  v.  Fleenor,  89  S.  W.  705, 
28  Ky.  Law  Rep.  582,  Patterson  had  employed 
one  GlUum  as  his  attorney  in  an  action  in- 
volving the  title  to  land.  Fleenor  was  a  part- 
ner of  GiUum's  at  the  inception  of  that  liti- 
gation, or  became  such  soon  after,  and  Gil- 
lum  while  it  was  i)endlng  removed  to  another 
state.  Fleenor  continued  to  conduct  the 
case,  with  the  knowledge  and  consent  of 
Patterson.  This  court  held  that,  under 
these  circumstances,  an  agreement  on  the 
part  of  Patterson  to  pay  for  the  services  so 
rendered  would  be  implied.  To  the  same 
effect  is  Crawford  v.  Wiedemann,  158  Ky. 
333,  164  S.  W.  981,  wherein  this  court  said: 

"Acquiescence  by  the  client  in  the  attorney's 
conduct  may  supply  the  place  of  a  request  to 
act,  provided  the  case  is  such  that  the  client 
might  reasonably  know  that  he  would  be  ex- 
pected to  pay  for  the  work ;  and  the  same  would 
be  true  if  the  client  by  his  acts  induced  the 
attorney  to  believe  that  his  services  were  desir- 
ed.    4  Cyc  986." 

It  must  be  apparent,  however,  that  under 
the  spirit  of  tlM  rulea  stated,. the  aotolea- 
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cence  wblcli  would  raise  an  implied  promise 
must  be  such  as  presmues  volition  upon  the 
part  of  the  person  sought  to  be  charged  with 
the  duty  of  compensating  the  attorney.  It 
will  not  do  to  say  that,  where  the  circumstanc- 
es are  such  that  one  has  no  choice  but  to 
avail  himself  <MC  efforts  which  have  been 
made  by  an  attorney,  this  would  constitute 
acquiescence. 

[2]  In  the  case  at  bar  the  pooling  share- 
holders were  offered  an  opportunity  to  avail 
themselves  of  the  services  of  appellants,  and 
they  declined  the  offer.  The  appellants  then 
proceeded  with  the  actions  on  behalf  of  the 
three  shareholders  who  did  employ  them. 
The  nature  of  those  actions  was  such  that 
their  success  must  of  necessity  be  of  some 
benefit  to  the  other  pooling  shareholders. 
If  they  were  successful,  their  success  would 
naturally  redound  to  the  benefit  of  the  other 
shareholders,  who  had  Uke  claims  against 
the  purchasing  bank,  should  they  care  to 
assert  them.  If  the  three  actions  mentioned 
had  proceeded  to  a  judgment  in  favor  of  the 
plaintiffs,  of  course,  there  would  have  been 
little,  if  any,  Incentive  for  the  purchasing 
bank  to  have  compelled  the  remaining  share- 
holders to  resort  to  the  courts  in  order  to 
obtain  their  rights  under  the  contract  In 
question.  Yet,  had  such  been  the  course  of 
events  in  respect  of  the  three  actions  men- 
tioned, if  the  remaining  shareholders  were 
to  settle  at  all  with  the  purchasing  bank, 
in  doing  so  they  must  hav^  in  a  sense  availed 
themselves  of  benefits  resulting  from  the  suc- 
cessful presentation  by  appellants  of  the  cases 
in  which  they  were  employed  by  the  three 
suing  shareholders.  That,  however,  would 
not  constitute  the  acquiescence  in  the  conduct 
or  acceptance  of  an  attorney's  services  such 
as  raises  a  duty  to  pay  therefor  by  implica- 
tion of  law.  It  would  not  be  accepting  serv- 
ices rendered  for  them,  but,  rather,  avail- 
ing themselves  of  the  benefits  of  services 
which  had  been  rendered  to,  and  paid  for 
by,  others.  Nor  was  there  any  exercise  of 
voluntary  choice  in  the  matter;  for.  If  the 
remaining  shareholders  were  ever  to  effect 
any  settlement  of  their  claims  with  the 
purchasing  bank,  they  must  of  necessity  have 
profited  In  a  way  by  the  efforts  of  the  at- 
torneys employed  by  the  three  suing  share- 
holders. 

It  is  not  claimed  by  the  appellants  that 
they  had  any  contract  with  or  employment 
from  the  appellees;  but  It  is  contended  that, 
because  the  appellees  agreed  to  and  effected 
the  compromise  offered  by  the  purchasing 
bank,  after  appellees  had  been  notified  that 
appellants  would  look  to  them  for  a  fee  in 
that  event,  there  was  such  an  acceptance  of 
their  services  as  would  operate  to  create  le- 
gal liability  by  implication  of  law.  But  what 
services  did  appellants  perform  for  appellees? 
None  at  all,  as  we  view  it,  for  which  the  law 
Imposes  liability.  The  appellants  had  been 
employed  by  and  had   brought  three  suits 


for  three  of  the  pooling  ahar^olders ;  appel- 
lees not  being  parties  thereto.  The  services 
performed  by  them  in  those  cases  they  were 
in  duty  bound  to  perform,  under  the  employ- 
ment which  they  accepted.  They  were  not 
employed  by  appellees,  and  they  performed 
no  services  for  appellees.  If  the  three  ac- 
tions mentioned  had  proceeded  to  Judgment 
favorable  to  the  plaintiffs  therein,  and  tbe 
purchasing  bank  had  thereafter  settled  witb 
the  remaining  shareholders,  would  appellaots 
here  contend  that  they  were  entitled  to  a  fee 
of  one-third  of  the  sums  so  paid  to  the  re 
mainlng  shareholders?  It  may  be  conceded 
that,  as  an  incidental  result  of  the  efforts  ol 
appellants  upon  behalf  of  their  clients  (the 
plaintiffs  in  the  three  original  actions),  the 
purchasing  bank  was  led  to  a  desire  to  settle 
with  all  of  the  pooling  shareholders;  but  the 
benefits  derived  by  appellees  in  that  respect 
were  only  Incidental  benefits  which  of  ne<;es- 
sity  flowed  from  the  performance  by  appel- 
lants of  the  services  which  they  were  by  their 
clients  employed  to  perform,  and  which  tber 
were  in  duty  bound  to  i)erform  for  them; 
and  for  such  benefits  they  cannot  claim  com- 
pensation from  appellees,  who  were  not  their 
clients,  either  by  express  contract  or  implica- 
tion of  law.  Hand  v.  Savannah  Ky.  Co.,  21 
S.  C.  162;  Blves  v.  Patty,  74  Miss.  381,  20 
South.  862,  60  Am.  St.  Rep.  510.  As  weU 
might  it  be  contended  that  the  attorney  who 
obtains  the  enunciation  of  a  new  doctrine 
of  the  law  should  have  compensation  from 
all  who  are  thereafter,  in  virtue  of  that  doc- 
trine, victorious  In  the  courts. 

In  Pepper  v.  Pepper,  98  S.  W.  1039,  30  Ky. 
Law  Rep.  480,  the  following  state  of  tacts  Is 
found:  Certain  attorneys  were  employed  by 
some  of  the  heirs  of  one  W.  B.  Pepper,  and 
succeeded  in  recovering  several  thousand  dol- 
lars for  the  estate.  One  of  the  heirs  receiv- 
ed the  benefit  of  one-third  of  the  sum  so  re- 
covered. He  had  not  employed  any  attorney 
to  represent  him  in  the.  litigation.  Those  who 
had  employed  the  attorneys  paid  the  agreed 
compensation,  and  the  attorneys  then  sought 
to  recover  an  additional  fee  from  the  heir 
who  had  not  employed  them ;  and  this  court 
held  that  they  could  not  maintain  an  action 
against  a  person  who  was  not  their  client, 
and*  with  whom  they  had  no  agreement,  ei- 
ther express  or  implied. 

[3]  This  latter  case  may  also  be  referred  to 
as  demonstrating  conclusively  the  inapplica- 
bility of  section  4S9,  Kentucky  Statutes,  to 
the  state  of  facts  here  shown.  It  was  ex- 
plained In  that  case  that  the  section  mention- 
ed applies  where  one  party  in  interest  recov- 
ers a  fund  which  necessarily  Inures  to  the 
benefit  of  others  jointly  interested  therein; 
the  statute  effecting  a  sort  of  contribution 
among  them,  to  the  end  that  all  persons  joint- 
ly Interested  in  and  benefited  by  the  recovery 
shall  bear  their  proportion  of  the  expenses 
incurred  in  securing  the  benefits  thereof. 
See,  also,  Clark  v.  Pepper's  Adm'r,  132  Ky. 
102,  116  S.  W..353. 
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But  in  the  case  at  bar  we  bave  simply 
three  plaintiffs  suing  a  defendant  against 
whom  other  persons  have  similar  claims.  The 
defendant  compromises  with  all  of  tbem ;  and 
tbe  attorneys  for  the  plaintiffs  first  suing 
seek  a  fee  from  those  claimants  who  were  not 
their  clients,  but  who  were,  in  point  of  fact, 
represented  by  other  attorneys.  It  may  be 
that  those  claimants  who  did  not  sne  orig- 
inally fbut  who  came  in  later  by  intervention) 
were  benefited  by  the  services  performed  by 
the  attorneys  whom  tbe  plaintiffs  had  em- 
ployed ;  but  there  was  no  legal  liability  there- 
by created. 

Much  has  been  made  to  appear  in  the  rec- 
ord tending  to  show  that  certain  of  the  claim- 
ants who  did  not  sue  had  such  relations  with 
the  plaintiffs,  or  so&ie  of  them,  as  would  have 
rendered  tbe  employment  of  a  common  attor- 
ney injudicious ;  and  much  has  been  said  con- 
cerning the  fact  that  the  appellees  who  did 
not  sue  were  nevertheless  availing  themselves 
of  the  constant  advice  of  other  attorneys  than 
appellants  during  the  course  of  the  matters 
in  question ;  but  we  have  not  found  it  neces- 
sary to  consider  or  discuss  these  contentions 
In  detail.  In  view  of  the  conclusions  which 
we  have  reached,  as  hereinbefore  stated.  Be 
these  matters  as  they  may,  appellees  are  not 
liable  to  appellants  for  compensation  under 
the  facts  disclosed  by  the  record  and  here 
conceded. 

The  Judgment  is  affirmed. 


CINCINNATI,  N.   O.   3c  T.   P.   BY.   CO.   v 
JONES'   ADM'R. 

(Court  of  Appeals  of  Kentucky.    Nov.  10, 1915.) 

1.  RArr.ROADS  «=».^76— iNjtrnrEs  to  Pebsors 
ON   Track— Trespass— "Trespasser." 

Onp  walking  on  a  railroad  track  which  was 
not  used  by  the  public  in  such  lanre  numberg 
as  to  impose  oo  the  company  the  duty  to  have 
its  tmins  under  reasonable  control,  or  to  keep 
a  lookout,  is  a  trespasser,  and  can  only  demand 
that  those  In  chartre  of  trains  use  all  reason- 
able nienns  to  avoid  injuring  him  after  discov- 
ering bis  peril. 

[Ed.  Note.— For  other  cases,  nee  Railroads, 
Cfent  Dig.  S§  1275-1278;   Dec.  Dig.  <8=376. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trespasser.] 

2.  Railroaps  «=»376— Injury  to  Persons  on 
Track- Trespasser- Duty  op  Engineer. 

Where  a  railroad  engineer  discovers  n  tres- 
possor  on  the  track  In  a  position  of  peril,  and 
tbe  distance  is  too  short  to  stop  the  train,  it 
is  necligence  for  him  to  fail  to  give  tbe  alarm 
signal. 

[F^d.  Note.— For  other  cases,  see  Railroads, 
Cent.  EMg.  H  1275-1279;    De&  Dig.  «=376.] 

3.  Railroads  i^=>400— Injury  to  Persons  on 
Track— JrRY  Question. 

Testimony  by  persons  in  position  to  hear 
it  that  a  railroad  whistle  was  not  heard,  though 
of  a  negative  character,  presents  an  issue  of 
(act  as  to  whether  an  alarm  signal  was  given. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  TMg.  If  1365-1381;    Dec.  Dig.  «=>400.] 


4.  Raiujoads  ®=>390— Injury  to  Persons  on 
Track— Humanitarian  Doctkine. 

Thougb  a  trespasser  on  a  railroad  track 
yas  ^lilty  of  contributory  negligence,  recovery 
for  his  death  may  be  had  where  those  in  charge 
of  a  train  did  not  use  reasonable  care  after  dis- 
covering his  position  of  peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S|  1324,  1.323;   Dec.  Dig.  <3=>300.] 

Appeal  from  Circuit  Court,  McCreary 
County, 

Action  by  William  Jones'  Administrator 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Edward  Colston  and  John  Galvln,  both  of 
Cincinnati,  Ohio,  and  Tye,  Slier  &  Gatlifl,  of 
Williamsburg,  for  appellant.  R.  L.  Pope,  of 
Williamsburg,  W.  F.  Hlnkle,  of  Whitley  City, 
and  Rose  &  Pope,  of  Williamsburg,  for  ap- 
pellee. 

CLAT,  O.  In  this  action  by  the  admlnls^ 
trator  of  William  Jones  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company  to  recover  damages  for  his  death, 
there  was  a  verdict  and  Judgment  In  favor  of 
plaintiff  for  $1,500.  The  railroad  company 
appeals.  The  only  ground  urged  for  reversal 
is  the  failure  of  the  trial  court  to  give  a  per- 
emptory Instruction  in  favor  of  the  defend- 
ant. 

The  facts  are  these:  Jones  was  killed  at 
6:15  a.  m.  June  26,  1913,  by  engine  No.  922 
extra,  which  at  the  time  was  pulling  a 
freight  train  consisting  of  3  loaded  cars  and 
42  empty  cars.  Tbe  accident  occurred  be- 
tween the  towns  of  SllvervlUe  and  Pine  Knot, 
which  are  located  about  2  miles  apart.  At 
the  place  of  the  accident  the  defendant's  road 
Is  double-tracked.  The  east  track  is  called 
the  north-bound  main  and  the  west  track  is 
called  the  south-bound  main.  Trains  going 
north  run  on  the  north-bound  main.  The 
train  which  struck  decedent  was  going  north 
at  the  rate  of  85  miles  per  hour.  Decedent's 
borne  was  east  of  Silvervllle.  Decedent  had 
left  his  home  and  walked  to  the  railroad, 
which  runs  to  the  county  road.  After  reach- 
ing the  railroad  he  proceeded,  north  on  his 
way  to  Tow  Wad  mines,  a  mining  camp  south 
of  Pine  Knot.  The  county  road  runs  par- 
allel with  the  railroad  from  Silvervllle  to 
the  place  where  Jones  was  going  to  work. 
On  each  side  of  the  railroad  was  a  wire 
fence,  and  it  was  the  purpose  of  the  decedent 
to  leave  the  railroad  at  a  point  300  or  400 
yards  north  of  where  he  was  struck.  Just 
before  reaching  the  point  where  decedent 
was  killed  there  Is  a  sharp  curve  on  the 
railroad,  which  is  estimated  to  be  from  14 
to  17  rail  lengths,  or  a  distance  of  from  462 
feet  to  561  feet,  from  the  place  where  the 
accident  occurred.  The  evidence  shows  that, 
when  the  engineer  discovered  decedent  on 
the  track,  the  engine  was  about  12  rail 
lengths,  or  396  feet,  distant  from  decedent. 
It  further  appears  that  a  train  like  the  one 
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In  question  coald  not  be  stopped  within  leas 
than  from  900  to  1.000  feet,  and  that  ordina- 
rily it  woald  reqnlre  from  .1,400  to  1,600  feet 
to  stop  such  a  train.  The  engineer  said  that 
when  he  discovered  decedent  be  immediately 
sounded  the  alarm  and  put  on  the  emergency 
brakes.  He  did  everything  in  his  power  to 
stop  the  train,  but  it  was  absolutely  impos- 
sible to  do  so  within  the  short  distance  that 
lay  between  him  and  the  decedent  However, 
for  plaintiff  a  number  of  witnesses  testified 
that  they  had  their  attention  directed  to  the 
train  and  were  in  a  position  to  bear,  and  did 
not  hear,  any  alarm  blast  nntll  after  the 
train  bad  stopped. 

[1]  It  may  be  conceded  that  the  evidence 
fails  to  show  that  the  track  at  the  place  of 
the  accident  was  used  by  the  public  in  such 
large  numbers  as  to  impose  on  the  company 
the  duty  of  having  the  train  under  reason- 
,  able  control,  and  of  keeping  a  lookout  and 
giving  timely  warning  of  its  approach;  in 
other  words,  decedent  was  a  trespasser,  and, 
that  being  true,  the  company  owed  him  no 
duty  other  than  to  use  ordinary  care  in  the 
exercise  of  all  reasonable  means  at  its  com- 
mand, consistent  with  the  safety  of  the  train, 
to  avoid  injuring  bim  after  his  peril  was 
discovered.  G.  ft  O.  Ry.  Co.  v.  Montjoy's 
Adm'r,  148  Ky.  270,  146  S.  W.  371. 

[2]  The  company  insists  that,  as  the  en- 
gineer says  that  he  gave  the  alarm  whistle 
and  then  applied  the  brakes  in  emergency, 
and  as  the  evidence  conclusively  shows  that 
the  train  could  not  possibly  have  been  stop- 
ped in  time  to  prevent  the  injury,  the  case 
is  one  calling  for  a  peremptory  in  its  favor. 
It  may  be  conceded  that  the  train  could  not 
have  been  stopped  in  time  to  prevent  the 
accident,  and,  if  the  failure  to  stop  the  train 
were  tbe  only  negligence  relied  on,  a  peremp- 
tory should  have  gone.  But  plaintiff  relies 
on  the  fact  that  the  engineer  failed  to  give 
any  signal  of  the  train's  approach  after  dis- 
covering decedent's  presence  on  the  track. 
In  view  of  the  short  distance  between  the 
train  and  the  decedent  after  bis  peril  had 
been  discovered,  and  the  impossibility  of  stop- 
ping the  train  in  that  distance,  it  is  mani- 
fest that  the  souadng  of  the  whistle  was  a 
more  effective  means  to  avoid  injury  than 
the  application  of  the  emergency  brakes,  and, 


unless  the  engineer  gave  the  alarm,  it  cannot 
be  said  that  he  used  ordinary  care  in  the 
exercise  of  all  reasonable  means  at  his  com- 
mand, consistent  with  the  safety  of  the 
train,  to  avoid  injuring  decedent  after  his 
peril  was  discovered.  0.,  N.  O.  ft  T.  P.  Ry. 
Co.  T.  Blankenship,  167  Ey.  702,  163  S.  W. 
1123;  Creager's  Adm'r  t.  L  a  B.  R.  Co., 
134  Ky.  548,  121  S.  W.  458. 

[3]  The  case  therefore  turns  on  whether 
or  not  the  alarm  blast  was  sounded.  Tbe 
engineer  says  emphatically  that  it  was.  On 
the  other  hand,  Henry  Vahle,  Mrs.  Gilllmore, 
Burrel  Wilson,  Mary  Davenport,  Bob  Daven- 
port, and  Cal  West  all  say  that  they  were  In 
the  vicinity  of  the  scene  of  the  accident  and 
had  their  attention  directed  to  tbe  train; 
that  they  knew  what  a.i\  alarm  whistle  was, 
and  did  not  hear  the  alarm  whistle  sounded 
until  after  the  train  bad  stoi^ied.  It  Is  the 
rule  in  this  state  that  evidence  to  the  effect 
that  the  blowing  of  a  whistle  was  not  beard 
by  persons  who  were  in  a  position  to  hear  It 
if  it  had  been  blown,  though  of  a  negatke 
character,  presents  an  issue  of  fact  triable 
by  the  Jury,  and  is  sufficient  to  sustain  a 
verdict  C.  ft  O.  Ry.  Co.  v.  KIpp's  Adm'i, 
125  Ky.  49,  100  8.  W.  246,  30  Ky.  Law 
Rep.  1131;  L.  ft  N.  R.  R.  Co.  V.  MoUoy's 
Adm'x,  107  S.  W.  217,  32  Ky.  Law  Rep.  747; 
C.  ft  O.  Ry  Co.  ▼.  Brashear's  Adm'x,  124  S. 
W.  278.  Unless  we  depart  from  this  ruling, 
which  we  have  no  Inclination  to  do,  it  can- 
not be  said,  as  a  matter  of  law,  tbat  the 
signal  of  the  train  was  sounded  after  the 
peril  of  decedent  was  discovered.  Under  tbe 
circumstances,  the  question  was  for  the  Jury- 

[4]  The  fact  that  decedent  was  gnil^  ot 
contributory  negligence  in  going  upon  tbe 
track  and  in  falling  to  heed  the  apiiroacbing; 
train  is  not  sufficient  to  defeat  a  recovery, 
for,  notwithstanding  his  contributory  negli- 
gence, a  failure  on  the  part  of  the  company 
to  use  ordinary  care  in  the  exercise  ot  all 
reasonable  means  at  its  command  to  avoid 
injuring  him  after  his  peril  is  discovered 
will  render  the  company  liable.  C.  &  0.  Ry. 
Co.  T.  Montjoy's  Adm'r,  supra. 

It  follows  that  defendant's  motion  tat  a 
peremptory  instruction  was  properly  over- 
ruled. 

Judgment  affirmed. 
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HOUSTON  BELT  A  TERMINAL  BY.   CO. 

V.  JOHANSEN.     (No.  2414.) 

(Supreme  Court  of  Tesaa.     Not.  3,  1916.) 

X  Damages   ^=>206  ^  Actions  —  Questions 

rOR   JUBT. 

In  an  action  by  a  member  of  a  city  fire  de- 
partment against  a  railway  company  for  inju- 
ries due  to  an  explosion  of  combustible  material 
in  a  box  car,  where  the  evidence  was  conflicting 
as  to  whether  money  paid  by  the  city  to  tbie 
ftri-mau  while  disabled  was  paid  as  wages  w  as 
a  gratuity,  and  where  there  was  evidence  that 
he  actuaUy  suffered  loss  of  time,  the  lame  of 
damages  for  lost  time  was  properly  submitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  54.  64,  6S,  132,  144,  145,  2U5, 
220,  533,  534;    Dec.  Dig.  <3=3206.] 

2.  ExPLOsiVKs  ®=38 — Injubies  from  £zfu>- 

BION— CONTSIBUTOBT    NEOUOXNCS. 

A  railway  company  stored  a  car  containing 
combustible  material  in  its  yard.  Some  of  the 
material  exploded,  causing  a  fire,  which  was 
followed  by  other  explosions.  The  fire  depart- 
ment was  called,  and  plaintiff,  a  member  thereof, 
was  injured  by  an  explosion  occurring  after  his 
arrival  at  the  fire.  Held  that,  inasmuch  as 
the  negligence  of  defendant  was  the  proximate 
cause  of  the  explosion  setting  the  fire,  as  well 
as  tlie  subsequent  one  by  which  plaintiff  was 
injured,  the  negligence  of  defendant  was  a 
continuing  one,  and  plaintiff  was  not  negligent 
in  entering  upon  the  premises. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  {$  4,  5;  Dec.  Dig.  <3=i»8.] 

Error  to  Court  of  ClvU  Appeals  of  Eighth 
Supreme  Judicial  District 

Action  by  Frederick  Johansen  against  the 
Houston  Belt  &  Terminal  Railway  Company 
for  personal  injuries.  Judgment  for  plain- 
tifr,  afBrmed  by  the  Court  of  Clrll  Appeals 
ui>on  remittitur  (143  S.  W.  1186),  and  defend- 
ant  brings  error.     Affirmed. 

Andrews,  Ball  &  Streetman  and  A.  L.  Jack- 
son, all  of  Houston,  for  plaintiff  in  error. 
John  Lovejoy  and  Presley  K.  Ewing,  botb  of 
Houston,  tix  defendant  In  error. 

PHILLIPS,  C.  J.  [11  The  suit  was  by  Jo- 
hansen, the  defendant  in  error,  on  account  of 
personal  injuries  suffered  by  him  while  in  the 
discharge  of  his  duty  as  a  member  of  the 
fire  department  of  the  city  of  Honston  by  the 
explosion  ct  combustible  materials  contained 
in  a  box  car  in  the  custody  and  charge  of  the 
plaintiff  in  error.  The  evidence  warranted 
the  conclusion  that  the  explosion  was  caused 
by  a  sudden  collision  of  the  car  with  other 
cars,  due  to  its  being  "klclzed  in"  on  the  track 
where  they  were  standing.  The  original  ex- 
plosion was  followed  by  recurrent  explosions 
of  the  contents,  causing  a  fire  in  the  car,  as 
the  result  of  which  the  contents  were  consum- 
ed, and  the  car  wrecked.  The  burning  car 
threatened  adjacent  pr<^>erty,  and,  in  re- 
sponse to  an  alarm,  Johansen,  with  other 
members  of  the  fire  department,  went  to  the 
scene  for  the  purpose  of  extinguishing  the 
fire.  While  engaged  in  that  duty,  and  In 
proximity  to  the  car,  a  further  explosion  of 
its  contents  occurred,  of  a  violent  diaracter. 


causing  his  injury.  The  jury  i^esolved  against 
the  plaintiff  In  error  the  issue  of  whether  the 
explosion  was  caused  by  its  negligent  lian- 
dling  of  the  car,  returning  a  verdict  in  Jo- 
hansen's  favor  in  the  sum  of  $12,500;  the 
verdict  itemizing  {2,500  of  that  amount  as  al- 
lowed for  lost  time,  an  Issue  of  damages  sub- 
mitted in  the  charge.  The  honorable  Court 
of  Civil  Appeals  ordered  a  remittitur  of  $840 
of  the  damages  given  for  lost  time,  the  Judg- 
ment to  be  affirmed  upon  the  remittitur  being 
filed ;  and  it  was  so  filed.  The  writ  of  error 
was  allowed  on  the  petition  of  the  railway 
company,  on  the  ground  there  urged,  that  the 
undisputed  evidence  showed  that  during  the 
whole  of  the  time  for  which  damages  were 
allowed  on  account  of  lost  time,  that  is,  from 
the  date  of  the  injury  down  to  the  time  of  the 
trial,  Johansen  had  received  the  same,  and 
during  a  part  of  the  time  a  greater,  salary 
than  he  was  receiving  at  the  time  of  the  In- 
Jury.  The  charge  of  the  court  Instructed 
the  Jury  upon  this  feature  of  the  damages 
that  the  plaintiff  would  only  be  allowed  the 
reasonable  value  of  time  actually  lost  by  him 
down  to  the  time  of  the  trial  as  the  result  of 
bis  Injury,  but  that  no  deduction  should  be 
made  of  any  amount  paid  him  by  the  dty 
as  a  mere  matter  of  grace  or  gratuity. 

If  on  account  of  his  injnry  any  time  was 
actually  lost  by  Johansen  during  this  period, 
a  finding  favorable  to  him  upon  the  other  Is- 
sues submitted  in  the  charge  would  have  en- 
titled him  to  damages  In  the  amount  of  Its 
reasonable  value;  and  if  during  such  period 
he  was  paid  by  the  dty,  as  a  gratuity  or 
bounty,  the  same  or  a  greater  salary  than  he 
was  receiving  when  Injured,  the  railway  com- 
pany was  not  entitled  to  the  benefit  of  such 
payment  Railway  Company  v.  Jarrard,  05 
Tex.  660.  There  was  a  confilct  in  the  evi- 
dence as  to  whether  the  amount  paid  by  the 
city  in  that  Interval  was  a  gratuity;  and 
there  was  evidence  that  he  actually  suffered 
the  loss  of  such  time.  This  fully  warranted 
the  submission  of  the  issue  of  lost  time  as  a 
part  of  the  recoverable  damages. 

[2]  The  case  is  a  companion  one  to  that 
of  Houston  Belt  &  Terminal  Railway  Com- 
pany V.  O'Leary  (Civ.  App.)  136  S.  W.  601, 
with  substantially  the  same  questions  in- 
volved; O'Leary  being  the  chief  of  the  fire 
department,  and  having  been  Injured  by  the 
same  explosion,  causing  bis  death.  A  judg- 
ment in  favor  of  the  wife  and  minor  child  of 
O'Leary  was  affirmed  by  the  Court  of  Civil 
Appeals,  and  the  petition  of  the  railway  com- 
pany for  writ  of  error  denied  by  this  court. 
In  the  present  case  the  writ  of  error  was  al- 
lowed only  because  of  the  charge  on  ttie 
measure  of  damages.  We  do  not  find  it  nec- 
essary to  discuss  the  other  questions  pre- 
sented in  the  petition  for  writ  of  error.  The 
case  of  Denlson  Light  &  Power  Company  v. 
Patton,  105  Tex.  621,  154  S.  W.  540,  45  L.  R. 
A.  (N.  S.)  303,  urged  by  the  learned  counsel 
ft>r  the  plaintiff  in  error  as  determining  the 
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qneatlon  of  Its  liability,  bas  no  controlling 
analogy.  There  Patton,  without  any  right 
to  do  80,  was  making  an  nnauthorlzed  use  of 
the  light  company's  prc^erty;  and  it  was 
held  that  the  latter  was  under  no  duty  of 
antldpatlng  its  use  by  him,  or,  in  particular, 
such  as  would  create  the  situation  which 
caused  his  injury.  Johansen  was  at  the 
scene  of  the  Are  In  the  performance  of  a 
duty.  If  it  be  admitted  that  he  was  a  li- 
censee, the  railway  company  would  be  liable 
for  any  act  of  negligence  on  Its  part  causing 
him  injury,  since  it  was  under  the  duty  of 
refraining  from  such  an  act.  If,  for  Illustra- 
tion, before  any  explosion  bad  occurred,  he 
had  been  engaged  in  extinguishing  the  Qre  in 
this  car,  and  another  car  had  been  negligent- 
ly run  into  it  by  the  company,  causing  the 
explosion,  the  issues  of  contributory  negli- 
gence and  assumed  risk  aside,  there  conid  be 
no  question  as  to  Its  liability.  While  the  act 
which  caused  the  original  explosion  was 
committed  before  Johansen  reached  the  prem- 
ises, in  the  nature  of  the  case  the  suocessire 
explosions,  set  In  motion  by  the  original  act, 
made  it  one  of  a  continuing  nature;  and 
if  It  was  a  negligent  act,  as  It  was  within 
the  province  of  the  Jury  te  determine,  the 
fact  that  Johansen  went  upon  the  premises 
after  its  commission  would  not  affect  the 
question.  His  situation,  as  well  as  the  duty 
of  the  railway  company,  was  the  same  as  If 
he  liad  reached  the  premises  before  the  first 
explosion  occurred  and  it  had  caused  his  in- 
jury. It  therefore  cannot  be  said  that  he 
went  upon  the  premises  dangerous  at  the  time 
and  took  them  as  he  found  them. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals Is  aflBrmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  T.  WAL- 
TERS.    (No.  2782.) 
(Supreme  Court  of  Texas.    Not.  10,  1915.) 

1.  Master  and  Servant  iS=»137— Injuries  to 
Sekvan't-Neolioence  of  Master's  Aoknts 
— ^Notice  of  Danoer. 

Where  a  railroad  car  inspector  was  riding 
upon  a  car  which  had  t>een  "Kicked"  down  to- 
ward others  standing  still,  and  the  crew  of  the 
engine  which  had  kicked  it  were  not  in  poeses- 
uon  of  sufficient  facts  from  which  an  ordmarily 
prudent  person  under  the  same  circumstances 
would  have  anticipated  that  the  car  inspector 
might  alight  from  the  Icicked  car  and  enter  up- 
on the  track  on  which  the  engine  was  moving, 
or  near  enoneh  thereto  to  receive  injury  frum 
such  engine,  the  engine  crew  was  under  no  duty 
to  ring  the  bill  or  blow  the  whistle. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S!  269,  270,  273,  274,  277, 
278;   Dec.  IMg.  <S=»137.] 

2.  Master  and  Servant  9=>286 — Injuries  to 
Servant— Xeglioence  of  Master's  Agents 
— Notice  or  Danger — Question  for  Jubt. 

Where  an  engine  crew  has  sufficient  infor- 
mation to  put  them  on  notice  that  a  car  in- 
spector on  a  "kicked"  car  running  parallel  with 
the  engine's  track  might  leave  the  car  and  place 
himself  in  a  position  of  danger  to  be  struck  by 
the  engine,  it  is  a  question  of  fact  for  the  jury 
whether  the  engine  crew  should  have  foreseen 


that  the  car  inspector  would  thus  place  tiimseif 
in  such  position. 

fEd.  Note. — For  other  cases,  nee  Master  and 
Servant,  Cent  Dig.  {|  1001.  1006,  1008.  1010- 
1015,  1017-10.^3,  1086-1042,  10*4,  1046-1030; 
Dec.  Dig.  «S9286.] 

3.  Master  and  Servant  9=»28d— Injuries  to 
Servant  —  Neglioencx  of  Emploxxs's 
Agents — Qtjestion  for  Jurt. 

In  an  action  by  a  car  inspector  against  hit 
employing  railroad  for  personal  injuries  receiv- 
ed when  be  ieaj>ed  from  a  "kicked  car"  travel- 
ing toward  stationary  cars  at  an  excessive  speed 
and  was  injured  by  running  onto  a  parallel 
track  before  the  engine  which  bad  kicked  hit 
car  and  which  was  approaching  without  warn- 
ing, whether  the  engine  crew  bad  notice  that 
the  inspector  would  alight  and  run  across  the 
track  held  for  the  jury  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1001,  1006,  1008,  1010- 
1015,  l6l7-iaS3,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  «=>2S0.] 

4.  Trial  €=»  139— Taking  Case  from  Jubt. 

Unless  all  reasonable  minds  would  agree 
that  the  evidence  is  insufficient  to  establish  the 
facts  necessary  to  a  cause  of  action,  the  court  ia 
not  warranted  in  taking  the  case  from  the  jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Diir.  U  332,  333,  338-341,  365 ;  Dec.  Dig.  «=> 
139.] 

Error  to  Court  of  Cavil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Frank  S.  Walters  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. Judgment  for  plaintiff  was  affirmed 
by  the  Court  of  Civil  Appeals  (165  S.  W. 
525),  and  defendant  brings  error.  Judgment 
affirmed. 

Wilson,  Dabney  &  King,  of  Houston,  for 
plaintiff  in  error.  Llewellyn  &  Foster,  of 
Conroe,  and  J.  W.  Parker,  of  Houston,  for 
defendant  in  error. 

YANTIS,  J.  Walters,  tbe  defendant  in  er- 
ror, recovered  a  Judgment  against  the  plabi- 
tlff  in  error  for  personal  injuries  inflicted  np- 
on  him  while  he  was  engaged  in  the  serv- 
ice of  said  company  as  a  car  inspector  and 
repairer  at  Sellars  station,  where  there  were 
switching  yards  containing  nine  side  tradca 
At  the  time  of  his  injury  he  was  riding  on 
the  side  of  a  box  car  that  had  been  kicked, 
with  eight  others,  at  a  rate  of  speed  al- 
leged to  be  excessive,  for  the  purpose  of 
coupling  them  with  several  stationary  ears 
further  down  the  switch  track,  with  tbe  pnr- 
IK>se  in  view  of  completing  the  train  in  this 
way  and  then  continuing  the  train  and  the 
engine  attached  thereto  to  Houston.  The  en- 
gine that  was  pulUng  said  train  was  used  in 
making  the  Iclck  referred  to.  After  doing 
whidi,  it  then  entered  a  side  track  which 
ran  parallel  to  and  in  about  ten  feet  of  the 
track  on  whldi  tbe  defendant  in  error  was 
riding  tbe  box  car,  with  the  purpose  in  view 
of  going  to  tbe  oil  and  water  tanks  to  secnre 
oil  and  water.  It  was  Walters'  duty  to  in- 
spect the  stationary  cars  before  permitting 
them  to  leave  on  their  Jonmey,  and  it  wu 
with  tbis  in  view  that  be  was  riding  one  of 
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tbe  nine  cars  that  had  been  kicked  towards 
the  stationary  cars.  Before  the  car  npon 
whicb  Walters  was  riding  collided  with  the 
stationary  cars,  he  became  alarmed,  as  be 
testified,  tor  his  own  safety,  believing  that 
the  speed  at  which  the  cars  were  going 
would  make  a  violent  collision  with  the  sta- 
tionary cars  and  might  Injure  him  with  fall- 
ing doors  and  other  -  debris ;  that  in  this 
frame  of  mind  he  alighted  from  tbe  car  and 
ran  across  the  track  on  which  the  engine  was 
moving,  wltboot  looking  for  an  engine,  and 
without  knowing  that  one  was  approaching. 
Tbe  engine  struck  him  and  caused  the  inju- 
ries for  which  he  sued. 

[1-8]  A  portion  of  the  ground  of  negligence 
alleged  was  that  the  engine  crew  failed  to 
ring  a  bell  or  blow  tbe  whistle  to  warn  him 
of  their  approach.  The  writ  of  error  was 
granted  by  this  court  because  it  then  In- 
cUned  to  the  view  that  the  evidence  was  in- 
sufficient to  charge  the  engineer  and  fireman 
with  notice  that  Walters  would  alight  from 
tbe  car  on  which  be  was  riding,  and  that 
he  would  run  across  the  track  <hi  which  the 
engine  was  moving.  Upon  a  closer  and  a 
more  mature  consideration  of  the  evidence 
bearing  upon  this  question,  we  have  .reached 
a  different  conclusion.  It  Is  quite  true  that 
If  tbe  engine  crew  were  not  In  possession  of 
sufficient  facts  from  which  an  ordinarily 
prudent  person,  under  the  same  drcnmstanc- 
es  which  surrounded  them,  would  have  an- 
ticipated or  foreseen  that  Walters  might 
alight  from  the  car,  and  might  enter  upon 
the  track  where  the  engine  was  moving,  or 
near  enough  thereto  to  receive  tbe  injuries 
wblcb  he  did  receive,  or  some  similar  In- 
juries, then  the  law  would  absolve  them  from 
tbe  duty  of  ringing  the  bell  or  blowing  the 
whistle,  or,  rather,  no  such  duty  would  arise. 
Bat  while  this  is  true.  It  is  also  a  settled 
rule  that  if  there  was  Information  wbidi  the 
engine  crew  possessed  sufficient  to  place 
them  upon  notice  that  Walters  might  leave 
the  car  on  which  he  was  riding,  and  might 
place  himself  in  a  position  of  danger  of  be- 
ing struck  by  the  engine,  then  it  became  a 
question  of  fact  for  the  jury  to  settle  wheth- 
er or  not  they  should  have  foreseen  that 
Walters  would  thus  place  himself  bi  a  posi- 
tion where  he  might  be  injured.  It  would 
tben  become  a  question  of  fact  for  the  jury 
to  determine  whether,  under  such  drcnm- 
stances,  the  train  crew  was  guilty  of  negli- 
gence in  failing  to  ring  the  bell  or  blow  the 
whistle,  or  otherwise  warn  Walters  of  their 
approacb  so  that  he  might  avoid  coming  in 
contact  with  tbe  engine.  Of  course,  it  is 
true  that,  if  there  was  no  evidence  which 
would  charge  the  train  crew  with  such  no- 
tice, tben  the  duty  to  warn  Walters  by  ring- 
ing tbe  bell  or  blowing  tbe  whistle,  or  other- 
wise, would  not  arise. 

A  careful  investigation  has  convinced  us 
tbat  there  was  sufficient  evidence  to  warrant 
the  court  in  submitting  the  question  of  no- 


tice to  the  Jury.  The  evidence  was  sufficient 
to  support  a  finding  by  the  Jury  tbat  the  en- 
gineer, notwithstanding  bis  denial,  did  see 
Walters  riding  on  the  car.  Tbe  evidence 
shows  tbat  Walters  was  riding  on  the  side 
of  the  box  car  ne.'ct  to  the  trade  on  whicb  tbe 
engine  was  moving,  and  that  the  engineer 
and '  fireman  were  riding  in  their  places  in 
the  engine  which  was  backing,  but  that  they 
were  looking  in  the  direction  in  which  they 
were  going,  and  that  two  men  named  Tucker 
were  riding  on  the  tender  facing  and  look- 
ing the  way  they  were  going,  or  in  tbe  direc- 
tion of  Walters.  The  track  on  which  the  en- 
gine was  moving  was  but  ten  feet  from  tbe 
track  on  which  Walters  was  riding  tbe  car. 
They  all  knew  that  Walters  was  a  car  in- 
spector, and  was  riding  down  to  inspect  the 
cars  tbat  were  to  be  attached  to  the  train. 
They  knew  the  cars  that  had  been  kicked 
were  going  at  an  excessive  rate  of  speed,  if 
we  give  full  credit  to  the  findings  of  the  jury, 
for  the  Jury  had  a  right  to  reach  this  conclu- 
sion from  the  testimony  of  Walters  that  they 
were  going  about  six  miles  an  hour.  It  is 
reasonable  that  the  engine  crew  should  con- 
clude that  Walters  would  alight  from  tbe 
car,  either  when  tbe  kicked  cars  struck  tbe 
stationary  cars,  or  Just  before  doing  so,  for 
the  purpose  of  making  Inspection  of  the  cars. 
It  might  be  deducible  from  the  speed  at 
which  the  cars  were  going  tbat  tbe  engine 
crew  bad  notice  that  the  collision  would  be 
violent,  and  that  Walters  might  become 
alarmed  for  his  safety,  and  might  alight  from 
the  car  to  escape  injury.  Before  Walters 
alighted  from  the  car,  the  yardmaster,  Har- 
lan, who  was  riding  on  the  first  of  said  cars 
next  to  the  place  of  collision,  alighted  and 
ran  across  the  track  in  front  of  the  engine. 
From  this  it  might  be  fair  to  conclude,  and 
it  was  within  tbe  province  of  tbe  Jury  to  do 
80,  that  the  engine  crew  had  notice  tbat 
Walters  might  attempt  to  do  likewise,  either 
from  fright,  or  from  some  other  reason.  The 
Jury  had  a  right  to  conclude  from  the  evi- 
dence that  the  engibe  crew  would  have  no- 
tice that  when  Walters  alighted  from  tbe 
car  to  Inspect  the  stationary  cars  there  would 
be  considerable  momentum  on  account  of  the 
excessive  speed  that  the  cars  were  going, 
which  might  cause  bis  body  to  reach  tbe 
track  on  which  tbe  engine  was  riding,  or  so 
near  to  it  as  to  raise  a  probability  of  some 
serious  injury  to  him.  The  tracks  were  only 
about  ten  feet  apart,  and  of  course  tbe  cars 
and  engine  would  cover  several  feet  of  this 
distance,  and  Walters'  body  would  occupy  a 
considerable  portion  of  the  distance,  so  that 
tbe  space  was  so  small  where  he  could  alight 
tbat  it  might  be  reasonable  for  tbe  Jury  to 
conclude  tbat  in  alighting  from  the  car,  even 
without  fear,  at  the  speed  it  was  going,  be 
might  come  In  contact  with  their  engine. 
That  the  engine  crew  might  have  foreseen 
that  Walters  might  enter  upon  their  track 
is  intnraified  by  tbe  fact  tbat  the  evidence -is 
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sufficient  to  support  a  finding  by  the  Jury 
that  Walters  was  Ignorant  of  the  approach 
of  the  engine,  and  that  the  crew  knew  this, 
and  not  being  advised  thereof  he  might  not 
be  as  careful  about  avoiding  the  track  on 
which  the  engine  was  moving  as  he  other- 
wise would  be.  The  plaintlfl  testified  that 
he  did  not  know  the  engine  was  on  this  track ; 
that  he  supposed  it  was  not  on  this  track, 
bnt  that  it  was  still  at  its  position  for  the 
purpose  of  connecting  with  the  main  train 
and  continuing  its  journey  to  Houston ;  that 
it  was  customary  for  the  engines,  when  com- 
ing into  this  twwn,  to  secure  their  oil  and 
water  before  they  entered  it,  and  he  sup- 
posed that  they  were  already  equipped  with 
oil  and  water,  and  that  they  would  not  re- 
turn to  the  oil  and  water  tanks  whldi  they 
had  passed  In  coming  in.  He  testified  that 
it  was  customary  for  an  engine,  when  moving 
in  switch  yards,  to  keep  its  bell  ringing.  The 
engine  crew  saw  that  Walters'  back  was  to 
them,  and  this  was  some  evidence  of  notice 
that  he  did  not  know  of  their  approach.  If 
they  did  not  ring  the  bell  or  blow  the  whistle, 
as  there  was  evidence  to  prove,  this  fact 
was  some  evidence  that  he  was  Ignorant  of 
their  approach. 

[4]  From  such  facts  as  these  the  jury  had  a 
right  to  conclude  tbat  the  train  crew  should 
have  foreseen  that  Walters  was  ignorant  of 
their  approach,  and  that  In  his  situation  be 
might  alight  from  the  car  on  which  he  was 
ridl&g  f^nd  cross  the  track  upon  which  the 
engine  was  moving,  or  place  himself  near 
enough  thereto  to  receive  the  injuries;  and 
if  they  bad  such  notice,  as  the  Jury  would 
be  warranted  in  concluding,  then  it  was  a 
question  of  fact  whether  an  ordinarily  pru- 
dent person  would  have  warned  Walters  by 
ringing  the  bell  and  blowing  the  whistle, 
or  otherwise.  The  rule  is  well  settled,  from 
which  this  court  has  never  wavered,  that 
unless  all  reasonable  minds  would  agree  that 
the  evidence  was  insufficient  to  prove  that 
the  train  crew  should  have  anticipated  that 
Walters  might  leave  the  car  on  which  he  was 
riding,  and  place  blmseU  on  the  track,  or 
near  enough  thereto  as  to  be  injured,  then  it 
became  a  question  of  fact  for  the  Jury,  and 
the  court  would  not  be  warranted  in  declar- 
ing as  a  matter  of  law  tbat  the  engine  crew 
could  not  anticipate  such  action  on  the  part 
of  Walters. 

Measuring  the  point  at  Issue  by  this  rule, 
we  have  reached  the  conclusion  tbat  for  us 
to  hold  as  a  matter  of  law  tbat  the  engine 
crew  had  no  evidence  from  which  they  could 
reasonably  anticipate  such  action  on  the  part 
of  Walters  would  be  to  usurp  the  province 
of  a  Jury  In  passing  upon  facts  which  it  was 
their  exclusive  province  to  decide. 

We  have  considered  the  other  questions 
involved  In  this  at^>eal,  bat  have  decided  that 
they  are  without  merit,  and  that  the  Court 
of  Civil  Appeals  made  the  proper  holding  on 
each  of  them. 


The  Judgment  of  the  Court  of  Civil  Appeals 
and  of  the  district  court  should  be  affirmed, 
and  it  is,  accordingly,  so  ordered. 


OAPIiES  et  aL  t.  WARD  et  aL    (No.  277a) 
(Supreme  Court  of  Texas.     Nov.  3,  1915.) 

1.  ExEcm'ioN  «=>33  —  Pbopcbtt  Sitbject  - 
Vksted  (Remain  deb. 

A  vested  remainder  Is  subject  to  execution 
against  the  remaindermen. 

[Ed.   Note. — For  other  cases,   see  Execudon, 
Cent  I>ig.  S§  7&-S2,  86,  87;    Dec.  Dig.  «=>33.] 

2.  Wiixs  «=>634— "Vested  Remaindeb." 

A  remainder  is  vested,  where  there  is  a 
person  in  being  who  would  have  an  immediate 
right  to  the  possession  upon  the  terminatioD  ol 
the  Intermediate  estate ;  it  being  an  immediate 
right  of  present  enjoyment,  or  a  present  right 
of  future  enjoyment,  a  fixed  interest,  with  onlj 
the  right  of  possession  postponed  until  the  end- 
ing of  a  particular  estate. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §i  1488-1510;    Dec  Dig.  <8=»634. 

For  other  definitions,  see  Words  and  Phrasei, 
First  and  Second  Series,  Vested  Remainder.] 
S.  Wills  4=9634— Vutxd  Rbkaimdkbt-Cbea- 

TION. 

Where  a  will  provided  that  the  testator 
gave  bis  residuary  estate  to  his  wife,  M.  A  (J., 
"for  the  term  of  taer  natural  life,  with  remain- 
der over  upon  her  death  to  our  five  children,  E. 
T.  C,  J.  C,  W.  C,  B.  C,  Jr.,  and  M.  C,  share 
and  share  alike,"  such  will  gave  J.  C.  a  vested 
remainder,  as  investing  faim  with  a  present  in- 
terest in  the  estate  and  a  right  to  its  future  en- 
joyment. 

[Ed.  Note.— For  other  cases,  see  Wills,  (Jent 
Dig.  Si  1488-1610;    Dec.  Dig.  <Ss»6»4.] 

4.  WIX.LB  ®=>634  —  Rehaindebs  —  Cosbtbuc- 
HON— Favob  of  Law. 

The  law  will  not  construe  a  remainder  u 
contingent  where  the  estate  can  reasonably  be 
taken  as  vested,  since  it  favors  the  vesting  of 
estates  at  the  earliest  possible  moment 

I  Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1488-1310;    Dec.  Dig.  «=3634.] 

5.  Wills  ®=>634— Vested  Remaindbb— Pov- 
KB  or  DispOBiiioN  in  Lir  Tenant. 

Where  testator  bequeathed  his  residuary  es- 
tate to  his  wife  fur  hfe,  with  remainder  over 
to  his  five  children,  the  wife  being  granted  pow- 
er of  disposition  to  sell,  mortjcage,  etc.,  with 
the  consent  of  the  majority  of  the  children,  the 
remainder  of  a  child  was  yet  vested,  since  a  re- 
mainder is  not  made  contingent  by  uncertainty 
as  to  the  amount  of  the  estate  remaining  undis- 
posed of  at  the  expiration  of  the  life  estate,  but 
by  uncertainty  as  to  the  persons  who  are  to 
take,  the  contingency  that  the  estate  ma;  be 
exhausted  by  the  life  tenant's  disposition  being 
merely  a  condition  subsequent,  possibly  affecting 
the  amount  of  the  remainderman's  interest  or 
defeating  its  enjoyment,  while  an  estate  limited 
upon  a  condition  subsequent  vests  at  once,  sub- 
ject to  divestment 

[Ed.  Note.— f^or  other  cases,  see  Wills,  (}ent 
Dig.  §f  1488-1510;   Dec.  Dig.  ^s>834.] 

6.  Wills  «=»634r-VEBTXD  Reuaindeb. 

Where  a  testator  bequeathed  his  residttarr 
estate  to  bis  wife,  with  remainder  over  to  his 
five  children  by  name,  share  and  share  alike,  di- 
recting in  another  clause  of  the  will  that  the 
descendants  of  any  remainderman  dying  before 
the  life  tenant  should  succeed  to  the  remBUlde^ 
man's  share  of  the  residuary  estate,  such  direc- 
tion will  be  construed  as  intended  to  prevent  the 
lapsing  of  the  legacies  in  favor  of  tne  remain- 
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dermen,  and  so  as  not  affecting  the  vested  char- 
acter of  the  remainders. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent 
Dig.  H  148S-1510;   Dec.  Di«.  <S=96S4.] 

7.  Witxs  «=»6S4— Vested  Remaindeb. 

The  contingency  that  the  death  of  a  remain- 
derman before  the  exiiiration  of  the  life  estate 
may  prevent  such  remainderman  from  coming  in- 
to possession  of  his  interest  does  not  render  the 
remainder  contingent,  if  otherwise  vested. 

[Ed.  Note.— For  other  cases,  sec  Wills,  Cent 
Dig.  IS  1483-1510;    Dec.  Dig.  <8s>634.] 

Error  to  Cotirt  of  Civil  Appeals  of  Elghtli 
Supreme  Judicial  District. 

Action  by  Margaret  A.  Caples  and  others 
against  T.  W.  Ward  and  others.  Judgment 
for  plaintiffs,  and  defendants  appealed  to 
the  Court  of  Civil  Appeals,  which  reversed 
the  order  of  the  district  Judge  and  remanded 
the  cause  (170  S.  W.  816),  and  plaintiffs  bring 
error.    Affirmed. 

Stanton  &  Weeks  and  W.  D.  Howe,  all  of 
El  Paso,  for  plaintiffs  In  error.  J.  O.  Mc- 
Grady,  of  El  Paso,  for  defendants  in  error. 

PHII/LIPS,  C.  J.  The  appeal  prosecuted 
in  the  case  to  the  honorable  Court  of  Civil 
Appeals  was  from  an  order  of  the  district 
Judge  granting  a  temporary  injunction,  re- 
straining tbe  sale,  under  execution,  of  the  in- 
terest of  Joseph  A  Oiples  in  certain  real 
property,  a  part  of  the  estate  of  bis  deceased 
father,  Richard  Caples,  theretofore  levied 
upon  to  satisfy  a  judgment  obtained  against 
him  by  Ward,  one  of  tbe  defendants  in  error. 
It  is  only  necessary  to  determine  the  ques- 
tion of  whether  Joseph  A.  Caples  had  such 
an  interest  In  the  real  property  levied  upon 
as  was  subject  to  execution.  The  honorable 
Court  of  Civil  Appeals  reversed  the  order 
of  tbe  district  Judge  and  remanded  the  cause, 
holding  that  he  had  such  an  interest;  and 
the  writ  of  error  was  granted  on  account  of 
probable  error  In  that  decision. 

Die  estate  of  Richard  Caples  was  devised 
by  will,  tbe  provisions  of  tbe  will  pertln^it 
to  tbe  issue  here,  being  as  follows: 

"Fourth.  I  give  and  bequeath  to  my  said 
wife,  Margaret  Ann  Caples,  the  sum  of  one 
thousand  ($1,000.00)  dollars  out  of  my  half  in- 
terest in  the  community  estate  of  myself  and 
my  said  wife  Margaret  Ann  Caples,  in  trust, 
however,  for  the  purpose  of  caring  for  and 
keeping  in  decent  order  the  graves  of  my  father 
and  mother,  Thomas  and  Bnget  (japles,  in  (Con- 
cordia Cemetery  near  the  city  of  El  Paso  in  tliis 
oounlT,  and  I  direct  that  the  said  one  thousand 
($1,000.00)  dollars  be  invested  or  located  as  in 
uie  discretion  of  the  trustee  may  seem  best,  and 
tbe  income  therefrom,  or  so  much  thereof  as 
may  l>e  necessary,  devoted  to  tbe  care  of  said 
graves,  and  should  the  income  therefrom  be 
more  than  sufficient  to  properly  care  for  said 
graves,  then  such  surplus  shall  be  devoted  by  my 
trustee  to  the  care  of  the  graves  of  any  other 
members  of  my  immediate  family  who  may  be 
buried  at  El  Paso  or  in  the  vicinity,  but  i^ould 
said  income  be  more  than  sufficient  for  the  pur- 
poses aforesaid,  then  such  surplus  shall  be 
added  to  the  said  one  thousand  ($1,000.00)  dol- 
lars and  invested  therewith  for  the  purposes 
aforesaid.  I  direct  that  my  wife  shall  designate 
by  will  or  otherwise  one  or of  our  chil- 


dren to_  execute  this  trust  after  her  death  and 
such  child  or  children  in  turn  so  designated  shall 
designate  some  one  to  carry  out  said  trust  after 
their  decease,  but  should  my  said  wife  or  chil- 
dren fail  to  make  such  designation  or  at  any 
time  the  trusteeship  provided  for  fail,  then  it 
is  my  will  that  the  mayoi:  of  the  city  of  El  Paso 
become  the  trustee  for  said  fund  and  discharge 
said  trust. 

"Fifth.  All  the  rest  and  residue  of  my  estate, 
real,  personal  and  mixed,  consisting  of  my  half 
of  the  community  property  of  myself  and  my 
said  wife,  Margaret  Ann  Caples,  and  such  sepa- 
rate property.  If  any,  of  which  I  may  die  sei-sed 
or  possessed,  or  to  which  I  may  be  entitled, 
wheresoever  the  same  may  t>e  situated,  1  give 
and  bequeath  to  my  beloved  wife,  Margaret  Ann 
(3aplea,  for  the  term  of  her  natural  life,  with 
remainder  over  upon  her  death  to  our  five  chil- 
dren, Edward  Thomas  Caples,  Joseph  Caples, 
William  Caples,  Richard  Caples.  Jr.,  and  Mar- 
garet Caples,  share  and  share  ahke. 

"Sixth.  It  is  my  will  and  desire  that  my  said 

£roperty  shall  be  managed  by  my  wife  during  her 
fe  as  it  has  been  hitherto  controlled  by  me  as 
nearly  as  may  be.  Should  my  said  wife  deem  it 
to  the  best  interest  of  my  said  estate  that  any 
portion  of  same  should  be  sold,  alienated,  con- 
veyed, mortgaged  or  incumbered,  it  is  my  will 
and  desire  that  she  with  the  written  consent  of 
the  majority  of  our  said  children,  then  living, 
who  are  of  age  or  married,  shall  have  full  pow- 
er to  sell,  alienate,  convey,  mortgage  or  incum- 
ber such  part  of  same  as  in  her  judgment  and 
that  of  the  said  majority  of  said  children  may 
seem  proper  and  to  the  best  interest  of  said  es- 
tate. 

"Seventh.  It  is  my  desire  that  upon  the  death 
of  my  said  wife  and  the  termination  of  the  life 
estate  in  her  hereby  created,  that  all  of  my  es- 
tate consisting  of  my  half  of  the  community 
property  of  myself  and  my  said  wife,  real  and 
personal  of  whatsoever  character,  as  well  as  all 
separate  property  of  whatsoever  character,  if 
any,  and  wheresoever  situated,  of  which  I  may 
die  possessed  or  be  entitled  to,  or  which  may 
have  accrued  to  my  estate,  shall  be  divided 
equally  between  all  of  my  above-named  five  chil- 
dren then  living,  or  their  descendants,  share  and 
share  alike ;  that  is  to  say  such  descendants  of 
any  deceased  child  shall  nave  that  portion  to 
wmch  their  ancestor,  if  living,  would  have  been 
entitled  to." 

[1]  Under  the  terms  of  the  will  the  re- 
siduary estate  of  Richard  Caples,  of  which 
the  real  estate  levied  upon  to  the  extent  oil 
the  interest  of  Joseph  Caples  (called  in  tbe 
pleading  Joseph  A.  Caples)  is  a  part.  Is  clear- 
ly bequeathed  to  Margaret  A  Oaples,  tbe 
wife  of  Richard  and  tbe  mother  of  Joseph, 
for  life,  with  remainder  over  to  tbe  five 
children,  by  name,  including  Joseph,  share 
and  share  alike.  Each  of  tbe  five  children 
was  living  at  tbe  time  of  tbe  testator's  death. 
Margaret  A  Clbples  is  still  living,  and  the 
life  estate  in  ber,  therefore,  not  determined. 
Tbe  real  estate  levied  upon  is  alleged  to  be 
of  tbe  market  value  of  $598,500,  and  tbe  value 
of  Joseph  Ohples'  interest,  an  undivided  one- 
tenth,  $59,850,  Ward's  judgment  against  him, 
with  costs,  amounting  to  $3,412.30.  The  ques- 
tion is  whether  tbe  remainder  created  by  the 
will  in  favor  of  Joseph  Caples  is  a  vested 
or  contingent  estate.  If  a  vested  remainder, 
it  is  subject  to  execution  against  Josepb 
Caples.    Freeman  on  B&ecutlons,  {  178. 

[2]  A  remainder  Is  vested  where  there  is  a 
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person  In  being  who  would  bave  an  Immediate 
rigbt  to  the  possession  upon  the  termination 
of  the  Intermediate  estate.  It  la  an  Im- 
mediate right  of  present  enjoyment,  or  a 
present  right  of  future  enjoyment,  a  fixed 
Interest,  with  only  the  right  of  possession 
postponed  until  the  ending  of  a  particular 
estate.  4  Kent,  202;  BufTord  v.  HoUiman,  10 
Tex.  560,  60  Am.  Dec.  223.  To  use  a  common 
illustration  of  the  books,  where  there  is  a 
grant  of  an  estate  to  A.  for  life,  and,  after 
his  death,  to  B.  In  fee,  the  remainder  is  a 
vested  one,  since  the  grant  creates  a  present 
fixed  Interest,  with  the  right  of  future  enjoy- 
ment In  B. 

[3]  According  to  these  established  rules, 
the  fifth  clause  of  the  will  plainly  gives 
(Joseph  Caples  a  vested  remainder  in  the 
residuary  part  of  the  estate,  for.  In  terms  as 
positive  as  those  applied  to  the  creation  of 
the  life  estate,  it  invests  blm  with  a  present 
Interest  and  right  to  its  future  enjoyment 

We  have,  then,  only  to  consider  whether 
the  remainder  is  rendered  contingent  by  the 
subsequent  provisions  of  the  will.  The  only 
provisions  which  may  be  regarded  as  having 
that  force  are  those  embodied  in  the  sixth 
clause,  whereby  the  life  tenant  Is  clothed 
with  the  power  of  sale  If  exercised  with 
the  consent  of  a  majority  of  the  remainder- 
men; and  In  the  seventh,  directing  that  the 
descendants  of  a  remainderman  shall  succeed 
to  his  portion  of  the  estate  In  the  event  of 
his  death  before  the  termination  of  the  life 
estate. 

[4]  The  law  favors  the  vesting  of  estates 
at  the  earliest  possible  period,  and  will  not 
construe  a  remainder  as  contingent  where 
it  can  reasonably  be  taken  as  vested.  Buf- 
ford  V.  Holllmnn;  Doe  y.  Considlne,  6  WalL 
458,  18  U  Ed.  808. 

[5]  Whatever  the  consequence  of  the  grant 
oi  property  to  another  generally  or  indefinite- 
ly with  the  power  of  disposition,  an  express 
limitation  of  the  grant  to  that  of  a  life  es- 
tate, with  such  power  added,  does  not  raise 
the  estate  to  a  fee.  There  is  merely  consti- 
tuted an  estate  for  life,  with  the  power  of 
disposition  annexed.  Though  the  test  of  a 
vested  remainder  is  the  existence  of  an  as- 
certained person  having  an  immediate  right 
to  the  possession  on  Its  becoming  vacant  by 
the  termination  of  the  Intervening  estate, 
this  does  not  imply  any  certainty  as  to  the 
quantity  and  value  of  the  remainderman's  in- 
terest. The  remainder  la  not  made  ccnt- 
tingent  by  uncertainty  as  to  the  amount  of 
the  estate  remaining  undisposed  of  at  the 
expiration  of  the  life  estate,  but  by  uncer- 
tainty as  to  the  persons  who  are  to  take. 
Heilman  v.  Hellman,  12d  Ind.  59,  28  N.  E^ 
310.  With  certainty  existing  as  to  the  per- 
son who  Is  to  take,  with  that  person  named 
in  the  will  and  In  being  at  the  time  of  the 
testator's  death,  and  with  no  condition  Im- 
posed upon  his  right  to  the  possession  except 
the  expiration  of  the  life  estate  through  the 


death  of  the  life  tenant,  as  Is  the  case  hoe, 
the  sale  of  the  property  by  the  life  tenant 
could  not  be  said  to  prevent  the  vesting  of 
the  estate  of  the  remainderman  at  the  death 
of  the  testator.  The  remainder  vests,  sub- 
ject to  the  power  of  sale  in  the  life  toiant 
Whether  there  will  be  any  of  the  estate 
remaining  under  the  exercise  of  the  power 
presents  a  contlngenc]',  it  is  true.  But  under 
the  will  the  vesting  of  the  interest  of  Joeepb 
Oaples,  and  the  other  remaindermen,  is  not 
made  dependent  upon  that  contingency.  It 
is  not  a  condltlcm  precedent  to  the  vesting 
of  his  interest,  but  only  a  condition  subse- 
quent, which  may  affect  the  amount  of  Iiis 
interest,  qj*  defeat  Its  enjoyment.  An  estate 
limited  upon  a  contingency,  to  which  the  ef- 
fect of  a  condition  subsequent  only  is  given, 
vests  at  once,  subject  to  be  divested  upon  ttie 
happening  of  the  contingency.  Ducker  t. 
Bumham.  146  111.  9,  54  N.  E.  558,  37  Am.  St 
Rep.  135 ;  A.  &  EX  Enc.  of  Law  ^d  Ed.)  voL 
24,  893.    In  4  Kent  204,  It  is  said: 

"A  limitation,  after  a  power  of  appointmest, 
as  to  the  nse  ot  A.  for  life,  remainder  to  such 
use  as  A.  gball  appoint,  and  in  default  of  ap- 
pointment, remainder  to  B.,  is  a  vested  remain- 
der, though  liable  to  be  divested  by  the  execu- 
tion of  the  power." 

It  is  held,  generally,  that  a  power  of  sale 
In  the  life  tenant  does  not  prevent  the  vesting 
of  the  estate  of  a  remainderman.  A.  &  E. 
Ekic.  of  Law  (2d  Ed.)  voL  24,  389;  Roberts 
V.  Roberts,  102  Md.  131,  62  Atl.  161,  1  L.  B. 
A.  (N.  S.)  782,  lU  Am.  St  Rep.  344,  5  Ann. 
Cas.  806,  and  notes;  Heilman  v.  Hdlman, 
129  Ind.  69,  28  K  E.  310;  Ducker  t.  Bura- 
ham,  146  lU.  9,  34  N.  E.  S58,  37  Am.  St.  Rep. 
136 ;   Pedlgo  V.  Botts  (Ky.)  89  S.  W.  161. 

[I,  T]  The  direction  In  the  seventh  clause 
of  the  will  that  the  descendants  of  any  re- 
mainderman dying  before  the  expiratimi  of 
the  life  estate  should  succeed  to  his  share 
of  the  residuary  estate  should  be  constrned, 
we  think,  as  intended  to  prevent  the  lapsing 
of  the  legacies  in  favor  of  the  remaindermen. 
It  Is  to  be  noted  that  the  devise  to  Joseph 
Caples,  and  the  other  remaindermen,  is  not 
made  contingent  upon  his  or  their  sarviring 
the  mother.  In  the  fifth  clause  his  and  ttieir 
Interests  are  devised  directly.  The  only  con- 
tingency wliich,  under  the  will,  will  prevent 
Joseph  Caples  from  coming  Into  the  posses- 
sion of  his  interest  is  his  own  death  before 
the  expiration  of  the  life  estate ;  and  this,  it 
is  settled,  does  not  render  the  remainder  con- 
tingent The  remainder  is  vested,  defeasi- 
ble on  a  condition  subsequent  tils  death  be- 
fore the  expiration  of  the  life  estate,  his 
share,  in  such  event,  passing  to  his  descend- 
ants. In  2  Redfield  on  WiUs,  |  17(12),  it  is 
said: 

"It  is  also  settled  that  where  a  devise  is  made 
to  one  for  life,  and  afterwards  to  certain  other 
persons  by  name,  and  in  the  event  of  any  such 
persons  entitled  in  remainder  dyin^  during  the 
continuance  of  the  life  estate,  leaving  issue,  to 
go  to  such  issue,  it  creates  a  vested  uitetest  in 
all  thus  entitled  in  remainder." 
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The  cases  of  Blanchard  ▼■  Blancbard,  1  Al- 
len (83  Mass.)  223,  Gibbens  v.  Gibbens,  140 
Masa.  102,  3  N.  E.  1,  54  Am.  Rep.  453,  Ducker 
V.  Bumham,  146  111.  9,  34  N.  B.  558,  37  Am. 
St  Rep.  135,  and  Heilman  v.  Hellman,  129 
Ind.  50.  28  N.  E.  310,  are  to  like  effect. 

The  authorities  relied  upon  by  the  plain- 
tiffs In  error  have  been  considered ;  but  none 
of  the  declsl(His  of  the  courts  of  this  state 
are  opposed  to  the  holding  that,  under  this 
will,  Joseph  Caples  took  a  vested  interest  in 
the  residuary  estate  of  his  father.  In  Thorn- 
ton V.  Zea,  22  Tex.  Civ.  App.  509,  55  S.  W. 
798,  for  instance,  which  is  cited  as  holding 
to  the  contrary,  the  residue  of  the  estate  of 
James  T;  Thornton  was  by  his  will  given  Id 
trust  to  five  of  his  children,  named,  to  be 
held  by  them  for  the  benefit  of  their  children. 
The  trial  court  held  that  upon  the  death  of 
the  testator  the  residue  of  the  estate  vested 
immediately  in  his  grandchildren,  the  chil- 
dren of  the  trustees.  But  three  of  the  testa- 
tor's children  had  no  children  at  the  time  of 
his  .death,  making  it  uncertain  therefore  as 
to  the  persons  who  were  to  take  as  remain- 
dermen ;  and,  because  of  this  condition,  and 
the  further  provision  of  the  will  that  should 
any  of  the  testator's  children  die  without  is- 
sue tiving,  the  share  held  in  trust  for  bis  or 
her  children  should  be  divided  among  the 
chUdren  of  the  survivors  in  the  same  propor 
tlon  as  if  it  had  descended  by  law  to  the 
testator's  children  named,  the  Court  of  Ciril 
Appeals  held  that  the  trial  court  was  in  er- 
ror in  its  conclusion. 

Lee  T.  McFariand,  19  Tex.  Civ.  App.  292, 
46  S.  W.  281,  involved  the  will  of  Jasper 
lIcFarland,  whereby  he  gave  a  tract  of  land 
of  75  acres  to  his  granddaughter,  Gertrude 
Murphy,  providing  that,  in  the  event  of  her 
death  without  heirs  of  her  body,  the  tract 
should  be  equally  divided  between  Jasper  T. 
and  Newton  McFariand,  his  sons.  The  resi- 
due of  his  estate  was  devised  to  his  wife  for 
life,  or  until  she  should  marry;  and,  upon 
the  happening  of  either  of  such  events.  It 
was  to  be  divided  equally  between  the  two 
sons,  Jasper  T.  and  Newton,  or  their  de- 
scendants. The  granddaughter,  Gertrude 
Murphy,  died  before  the  testator.  The  son 
Jasper  T.  McFariand  survived  the  testator 
a  few  months,  leaving  a  surviving  wife,  but 
no  descendants;  no  children  having  ever 
been  born  to  him.  He  died,  however,  before 
the  termination  of  the  life  estate  in  his 
mother.  The  suit  was  by  the  surviving  wife 
of  the  son  Jasper  T.,  to  recover  an  undivided 
one-half  of  the  75-acre  tract  and  of  the  oth- 
er lands  comprising  the  residue  of  the  estate. 
It  was  held  by  the  Court  of  Civil  Appeals, 
as  to  the  75-acre  tract,  that  inasmuch  as  the 
devisee  of  that  tract,  Gertrude  Murphy,  liad 
died  before  the  testator,  the  title  thereto,  un- 


der the  will,  became  vested  in  the  two  sons, 
then  living,  and  the  interest  of  Jasper  T. 
therein  having  been  devised  by  his  wUl  to 
his  wife,  the  idaintlff,  she  was  entitled  to 
an  undivided  half  Interest  in  that  tract  As 
to  the  balance  of  the  property  in  Issue,  it 
was  held  that  the  plaintiff's  claim  of  title 
rested  entirely  upon  the  will  of  Jasper  Mc- 
Fariand, under  which  it  was  provided,  as  to 
such  balance,  that  the  interest  of  Jasper  T., 
in  the  event  of  his  death,  should  go  to  his 
descendants,  and  not  to  others ;  that,  as  he 
left  no  descendants,  the  only  class  capable 
under  the  will  of  taking  his  interest  upon 
the  death  of  the  life  tenant,  if  he  were  then 
dead,  the  devise  to  him  lapsed,  and  the 
plaintiff  was  accordingly  not  entitled  to  re- 
cover. This  conclusion  was  obviously  cor- 
rect, since  the  will  was  properly  construed  as 
laving  made  distinct  provision  for  the  dis- 
posal of  the  interest  of  uasper  T.  in  the  event 
of  his  death  before  the  expiration  of  the 
life  estate;  that  is,  that  it  should,  in  such 
event,  go  to  Ills  descendants,  which,  at  all 
events,  excluded  his  wife.  The  remainder,  in 
other  words,  was  defeated  by  the  happening 
of  a  subsequent  condition. 

In  Chace  v.  Gregg,  88  Tex.  552,  32  S.  W. 
520,  the  testator's  devise  of  the  residue  of 
his  estate  was  to  his  son  and  his  wife,  equal- 
ly, with  the  express  condition  annexed  that 
if  the  wife  should  die  without  Issue  from 
her  body,  the  property  then  held  by  her  in 
virtue  of  the  will  should  go  to  the  son,  if 
living,  and,  If  dead,  to  his  nearest  heirs. 
The  remainder  thus  created  In  the  son  was 
held  to  be  contingent,  and  properly  so,  be- 
cause it  was  provided  in  the  will,  as  a  con- 
dition precedent  to  his  having  any  Interest  in 
such  estate  of  the  wife,  that  she  should  die 
without  Issue  of  her  body,  and  otherwise  he 
was  to  acquire  no  such  interest. 

It  Is  apparent,  from  the  allegations  of  the 
petition  respecting  the  value  of  the  estate, 
that  the  execution  of  the  trust  created  by  he 
fourth  clause  of  the  will  for  the  expendi- 
ture of  $1,000  and  the  income  from  such 
amount,  for  the  care  of  the  graves  of  the 
testator's  parents,  will  not  be  affected  by  the 
levy  upon  the  interest  of  Joseph  Caples  and 
its  sale  under  execution.  We  accordingly 
hold  that  Joseph  Caples  took  under  the  will 
a  vested  remainder  in  the  residuary  estate. 
It  is  capable  of  sale  under  execution,  subject 
to  the  life  estate  in  Margaret  A.  Caples,  and 
the  exercise  by  her  of  all  the  powers  con- 
ferred upon  her  under  the  sixth  clause  of  the 
win,  and  to  defeasance  by  his  death  before 
the  termination  of  the  life  estate. 

The  honorable  Court  of  Civil  Appeals  has, 
in  our  opinion,  correctly  determined  the 
case,  and  Its  judgment  is  affirmed. 
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TEXAS  V.  AHEY.     (No.   2781.) 

(Supreme  Court  of  Texas.    Not.  10,  1915.) 

1.  NEauoENCE  ®=3G8— Anticipation— Maxiu. 

It  is  a  maxim  that  no  one  is  bouifd  to  an- 
ticipate another's  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  92,  94,  95 ;   Dec.  Dig.  «=>68.] 

2.  Ratlboads  ^=9460  —  Opebation  —  Fires  — 

CONTBIBnTOBY   NEOLIOENCK   OF  OWNEB. 

Where  the  owner  of  a  barn  adjacent  to  a 
railroad  right  of  way  left  a  window  therein 
which  faced  toward  the  railroad  open,  and  the 
interior  of  the  structure  Uttered  with  loose  oat 
straw,  his  contributory  negligence  in  so  doing 
debarred  any  recovery  by  him  against  the  road 
for  destruction  of  the  bam  by  fire  caused  by  the 
ignition  of  the  straw  by  a  spark  from  defend- 
ant's locomotive  carried  through  the  open  win- 
dow. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1681 ;   Dec.  Dig.  «=>460.] 

Error  to  Court  of  CItU  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  O.  E.  Arey  against  tbe  St  Lonls 
Southwestern  Railway  Ck>mpaiiy  of  Texas. 
Judgment  for  defendant  was  reversed  and 
remanded  by  the  Court  of  (Tlvll  Appeals  (170 
S.  W.  802),  and  defendant  brings  error.  Af- 
firmed, with  Instructions. 

B.  B.  Perkins,  of  Dallas,  and  Crosby,  Ham- 
ilton &  Harrell,  of  Greenville,  for  appellant 
Robt  F.  Spearman,  N.  E.  Peak,  and  Evans 
&  (3aipenter,  all  of  Oreenvllle,  for  appellee. 

PHILLIPS,  C.  J,  The  suit  of  the  plaintiff 
In  the  trial  couit,  G.  E.  Arey,  the  present  de- 
fendant In  error,  was  for  the  recovery  of 
damages  on  account  of  the  destruction  of 
certain  property,  a  barn  and  Its  contents, 
charged  to  have  been  due  to  escaping  sparks 
from  a  passing  engine  of  the  railway  com- 
pany. The  barn  was  upon  premises  near  the 
railroad  track,  leased  by  the  plaintiff,  the 
barn  itself  being  108  feet  south  of  the  track. 
The  track  extended  in  a  northeast  and  south- 
west direction.  This  situation  placed  the  west 
side  of  the  bam  toward  the  track.  In  that 
side  or  end  of  the  bam  were  two  windows 
opening  Into  a  crib  In  the  lower  story,  and  one 
window,  about  three  feet  square  opening 
Into  the  loft.  These  windows  were  left  opeU) 
having  no  shutters  or  covering  of  any  kind. 
The  plaintiff  had  placed  a  ton  of  baled  oat 
straw  In  the  loft  near  the  window,  and  had 
used  about  half  of  It  at  the  time  of  the  fire. 
In  feeding  the  oat  straw  loose  straw  liad  be- 
come scattered  and  banked  up  in  the  crib 
and  stalls,  and  probably  In  the  loft  The 
wind  at  the  time  was  blowing  from  the 
railroad  toward  these  windows;  and.  If  the 
flre  was  caused  by  sparks  from  a  passing 
engine,  they  must  have  been  blown  through 
the  windows. 

Contributory  negligence  on  the  part  of  the 
plaintiff  was  pleaded  by  the  defendant,  and 
In  the  court's  charge  the  issue  was  submitted 
to  the  jury  tn  the  following  form. 


"You  are  further  charged  that  plaintiff,  in  the 
use  of  the  barn  and  lot  and  his  property  therein, 
and  in  regard  to  openings  and  the  accumulation 
of  combustible  materials,  is  required  to  use  op- 
dinary  care  to  prevent  its  destruction  or  iojnir, 
such  care  as  a  person  of  ordinary  pnidenu 
would  commonly  exercise  under  like  circnm- 
stances ;  and  if  plaintiff  foiled  to  use  such  care{ 
and  if  such  failure,  if  any,  caused  or  eostribat- 
ed  to  the  injurv  or  destruction  of  plalntiS'a 
property,  then  plaintiff  cannot  recover." 

A  verdict  In  favor  of  the  railway  company 
was  rendered. 

The  honorable  Court  of  Civil  A^eals  for 
the  Fifth  District  In  an  opinion  rendered 
by  Its  learned  Chief  Justice,  reversed  the 
Judgment;  one  of  the  grounds  of  its  action 
being  the  submission  of  the  Issue  of  contribu- 
tory negligence.  In  so  doing  It  expressly 
overruled  its  previous  decision  in  Railway 
Co.  T.  Crabb,  80  S.  W.  408,  a  case  of  practicsl 
identity  In  Its  facts  with  the  present  one. 
Its  holding,  as  we  gain  it  from  the  opinion, 
Is  that  In  cases  of  this  character— the  de- 
struction of  property  on  premises  In  lawful 
use,  adjoining  or  near  a  railroad  track,  by 
flre  caused  by  sparks  from  a  railroad  engine 
— the  doctrine  of  contributory  negUgoice  If 
out  of  place,  and  that  question  cannot  arise; 
a  principal  authoritr  relied  upon  being  lie 
Boy  Fiber  Go.  r.  Railway  Cb.,  232  U.  8.  340, 
34  Sup.  Ct  415,  68  L.  Ed.  631,  In  whkh  a 
proposition  to  that  effect  Is  announced.  We 
do  not  subscribe  to  this  broad  holding,  ei- 
ther upon  principle  or  authority.  It  snb- 
verts,  in  our  opinion,  the  fundamental  doc- 
trine of  the  law  that  no  man  should  benefit 
from  his  own  wrong.  It  affirms,  In  substance, 
that  while  other  men  are  held  to  the  duty  of 
ezerdslng  ordinary  care  to  prevent  Injury 
either  to  their  persons  or  property,  and 
will  be  denied  the  right  of  recovery  for  such 
injury  if  it  was  proximately  contributed  to 
by  their  want  of  such  care^  the  owner  or 
lessee  of  premises  adjacent  to  a  railroad 
track,  because  alone  of  their  use  being  Uw- 
ful,  is  wholly  exempted  from  that  duty.  It 
furthermore  declares  that  a  right  denied, 
generally,  to  others  will  be  allowed  him,  how- 
ever careless  or  reckless,  or  even  deliberate 
and  Intmtional,  was  his  exposure  of  his  prop- 
erty to  the  danger.  The  proposition  does  not 
commend  Itself  to  sound  reason,  and  can- 
not. In  our  Judgment  be  sustained. 

[1 ,2]  It  Is  unnecessary  to  here  restate  that 
the  owner  of  premises  has  the  full  beneflcUl 
right  to  their  free  enjoyment  for  all  lawful 
purposes;  for  It  has  often  been  unmistak- 
ably BO  declared  by  this  court  It  Is  a  right 
which  Is  not  limited  by  another's  use  of  his 
property;  nor  Is  It  subject  to  the  servitude 
of  another's  wrongful  use  of  the  premises. 
That  the  owner  Is  not  bound  to  anticipate 
another's  negligence  Is  also  true;  as  it  is 
likewise  true  of  men,  generally.  In  the  use 
of  their  property  and  the  conduct  of  them- 
selves. But  the  doctrine  of  contribntorf 
negligence  is  not  related  to  these  oonsidera- 
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Uons,  and  Is  not  defeated  by  them.  It  Is 
founded,  as  has  been  said,  on  the  mutnallty 
of  the  wrong,  the  impolicy  of  allowing  a 
party  to  recover  for  his  own  wrong,  and  the 
policy  of  making  personal  Interests  of  men 
depoident  npon  their  own  pmdence  and  care. 
It  recognizes  that  one's  use  of  his  premises 
or  his  property,  as  well  as  his  conduct,  may 
be  perfectly  lawful,  and  also  that  In  either 
using  his  property  or  in  his  conduct  he  is 
not  bound  to  anticipate  the  negligence  of  an- 
other. But  it  declares  that,  notwithstand- 
ing this,  a  man  may  not  court  or  invite  'In- 
jury to  his  person  or  property.  And,  fur- 
thermore, it  affirms  that,  when  fftced  with 
danger  to  either  his  person  or  his  property, 
be  is  under  the  duty  of  using  the  care  that 
a  man  of  ordinary  pmdence  would  use  un- 
der the  same  circumstances  to  avoid  an  in- 
jurious consequence  to  himself.  It  proceeds 
from  the  rule  of  conduct  which  actuates  men 
In  general,  from  the  natural  law-  which 
prompts  them  to  self-preservation,  that  no 
man  of  common  prudence,  no  matter  how 
wrongful  the  act  of  another,  or  lawful  his 
own  conduct  and  the  particular  use  of  his 
property,  will  stand  by  and  suffer  injury 
from  such  act,  either  In  his  person  or  prop- 
erty, without  an  effort  to  prevent  it;  and 
therefore  all  men,  as  a  rule  of  action,  to 
avoid  sudJ  injury,  ought  to  use  the  care  that 
Buch  a  man  would  exert  onder  like  dream- 
stances. 

While,  in  general,  negligence  cannot  he 
predicated  upon  an  owner's  lawful  use  of  his 
premises,  that  Is,  the  mere  fact  that  he 
makes  use  of  them  for  his  home,  his  busi- 
ness, or  pursuit,  though  in  proximity  to  oth- 
er premises  whose  equally  lawful  use  cre- 
ates a  danger  to  neighboring  property,  as  in 
a  case  like  the  present  one,  a  man  may  have 
under  lease  premises  near  a  railroad  track 
over  which  pass  engines,  from  which  live 
qnrks  customarily  escape,  even  In  the 
exercise  of  ordinary  care  by  their  owners, 
causing  constant  apprehension  of  fire,  and, 
because  his  use  of  the  premises  is  rlght- 
fDl,  be  exempt,  as  a  rule,  from  any  charge 
of  negligence  for  merely  maintaining  there- 
on bis  residence,  his  bam,  and  other  struc- 
tnres,  and  devoting  them  to  their  usual 
and  proper  purposes,  will  it  do  to  say 
that  under  no  circumstances  will  his  use  of 
the  premises,  or  the  location  of  his  property 
npon  them,  be  negligent?  Will  his  right  to 
damages  be  countenanced  In  a  court,  though, 
in  truth,  he  may  aid  In  the  destraction  of 
bis  own  property  by  rashly  or  purposely  ex- 
posing It  to  the  hazard?  That  is  the  question 
bere.  An  affirmative  answer  to  these  ques- 
tions must  be  given  in  the  future  administra- 
tion of  the  law  by  the  courts,  if  it  is  to  be 
beld,  as  is  stated  In  Le  Roy  Fiber  Company 
T.  Railway  Company,  that  in  cases  of  this 
nature  the  doctrine  of  contributory  negli- 
gence la  entirely  out  of  place;  and  in  such 
holding  It  will  farttier.  have  to  be  said,  as  to 


such  cases  at  least,  that  the  law  Is  no  lon- 
ger an  Influence  for  prudence  and  care  in  the 
conduct  of  men. 

It  is  not  a  question  of  the  lawful  use  by  an 
owner  of  his  premises.  It  is  a  question  of 
his  negligent  use  of  them,  and  the  legal  con- 
sequence of  such  use  when  it  is  directly  re- 
sponsible, in  whole  or  in  part,  for  Injury  to 
the  ovmer's  property.  If  others.  In  the  law- 
ful use  of  their  property,  are  required  to  ex- 
ercise ordinary  care  to  prevent  its  negligent 
injury  or  destruction,  what  is  there  in  the 
situation  of  an  omvner  or  lessee  of  premises 
like  these  that  creates  for  him  a  different 
rule?  It  clearly  does  not  lie  in  the  fact  that 
his  use  of  the  premises  Is  lawful.  Kor  does 
it  rest  in  the  maxim  that  no  one  is  bound 
to  anticipate  another's  negligence;  for  that 
is  a  principle  of  general  application.  No  oth- 
er ground  for  the  distinction  Is  advanced  in 
the  authorities  which  affirm  the  proposition. 
It  is  not  believed  that  any  other  can  be  urg- 
ed; and  neither  ground,  in  our  opinion,  Is 
sound. 

Of  more  Importance  than  this  conviction 
is  the  fact  that  the  question  has  been  defi- 
nitely settled  In  this  court  in  two  compre- 
hensive opinions,  distinguished  for  their  rea- 
son and  clearness,  rendered  by  Chief  Justice 
Stayton,  one  of  the  ablest  Judges  in  its  his- 
tory. Railway  Co.  v.  Levi,  59  Tex.  674,  and 
Martin,  Wise  &  Fitzhugh  v.  Railway  Co.,  87 
Tex.  117,  20  S.  W.  1052.  We  have  no  incli- 
nation to  overrule  them,  as  reluctant  as  we 
are  to  differ  from  the  honorable  Court  of 
Civil  Appeals  or  any  of  the  authorities  to 
which  it  refers.  Both  were  cases  where  cot- 
ton had  been  placed  upon  premises  contigu- 
ous to  a  railroad  track.  In  the  first  the 
baling  of  the  cotton  had  been  cut,  or  it  was 
badly  baled,  rendering  it  more  exposed  to 
fire  than  if  well  baled;  and  the  other  the 
cotton  was  placed  near  the  track  without 
covering  over  it.  In  the  Martin,  Wise  8c 
Fitzhugh  Case  a  question  certified  for  the 
court'  answer  was  as  follows : 

"If  the  railway  company  knew  of  the  situa- 
tion of  the  cotton,  and  by  the  exercise  of  ordi- 
nary care  could  have  avoided  settlnf;  fire  to  it 
and  destroying  it,  would  the  fact  that  it  was 
negligence  on  the  part  of  the  compress  company 
to  place  the  cotton  in  that  position,  uncovered, 
permit  a  recovery  against  the  railway  com- 
pany?" 

In  response  to  the  question  the  court  said: 
"To  hold  that  the  knowledge  of  the  railway 
company  of  the  situation  of  the  cotton  would 
fix  UabUity  on  it,  if  its  employes  failed  to  use 
ordinary  care  for  its  protection,  although  the 
compress  company,  the  representative  of  plain- 
tiffs, knew  the  same  fact,  and  also  failed  to  use 
ordinary  care  in  view  of  the  surroundings,  would 
be,  in  effect,  to  hold  that  the  railway  company 
was  imder  obligation  to  use  greater  care  for 
protection  of  the  cotton  against  fire  than  were 
its  owners." 

In  the  Lerl  Case  the  trial  court  had  given 
the  following  charge: 

"Tou  are  instrncted  that  plaintiffs  had  a 
right  to  place  their  cotton  upon  their  cotton 
yard,  and  in  so  doing  th«y  would  not^n  this 
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account  alone  be  guilty  of  negligence,  although 
said  cotton  yard  was  in  close  proximity  to  de- 
fendant's roadbed." 

In  the  course  of  the  opinion,  after  speak- 
ing of  the  impracticability  of  preventing  en- 
tirely the  escape  of  sparks  from  locomotives, 
It  Is  said: 

"It  is  true  that  a  person  owning  or  renting 
property  near  a  railway  is  entitled  to  use  such 
property;  but  the  greater  the  degree  of  expo- 
sure to  injury  from  such  proximity  the  greater 
degree  of  care  should  be  exercised  by  such  per- 
son to  prevent  injury  from  causes  for  which  a 
railway  company  will  not  be  responsible,  be- 
cause impracticable  to  prevent  them.  What 
constitutes  negligence  sometimes  may  be  a  mat- 
ter of  law;  but  whether  it  exists  in  a  given 
case  is  a  question  of  fact  for  the  determination 
of  the  jury,  in  all  cases  where  there  is  a  con- 
flict of  evidence,  or  the  facta  are  disputed ;  and 
in  no  case  submitted  to  a  jury,  where  the  facts 
are  contested,  or  even  where  the  evidence  admit- 
ted to  be  true  is  of  such  character  that  differ- 
ent, well-organized  minda  might  honestly  arrive 
at  different  conclusions  as  to  whether  a  person 
had  or  had  not  used  due  care,  should  a  jury  be 
instructed  that  an  act  does  or  does  not  consti- 
tute negligence.  But  there  are  cases  in  which, 
as  matter  of  law,  there  being  no  controversy 
about  the  facts,  in  wiiicb  a  court  would  be  au- 
thorized to  instruct  a  jury  that  a  given  use  of 
property  was  not  negligence,  when  considered 
with  reference  to  a  specific  use  to  which  contig- 
uous property  is  lawfully  appropriated;  as,  for 
instance,  if  the  appellees  had  been  using  the 
open  yard  in  which  the  cotton  was  stored  for 
the  purpose  of  storing  iron,  stone,  brick,  or 
other  noninflammable  material,  which,  however, 
may  be  injured  by  fire,  the  court,  with  reference 
to  an  injury  caused  by  sparks  from  a  passing 
locomotive,  might  instruct  a  jury  that  such  use 
was  not  negligence.  If  the  same  lot  was  used 
as  a  lumber  yard,  in  which  to  store  plank  and 
other  inflammable  material,  it  would  be  a  ques- 
tion of  doubt  as  to  whether  such  use,  reference 
being  had  to  the  use  to  which  contiguous  prop- 
erty was  lawfully  appropriated,  was  negligence 
or  not. 

"So,  in  the  use  of  a  yard  contiguous  to  a  rail- 
way track,  for  the  purpose  of  storing  baled  cot* 
ton,  which,  as  matter  of  common  knowledge,  is 
inflammable,  and  easily  ignited,  when  it  is  shown 
that  contiguous  property  is  lawfully  used  for  a 
purpose  from  which  it  •  •  •  results  that  the 
cotton  will  be  subjected  to  some  danger  from 
fire,  it  might  be  doubtful  if  the  storing  of  baled 
cotton  in  such  a  place  was  a  prudent  act,  and 
the  question  should  be  submitted  to  the  jury. 

"It  cotton  badly  baled,  or  of  which  the  baling 
had  been  cut,  which  seems  to  have  been  the 
case  with  the  cotton  injured,  for  the  purpose 
of  sampling  It,  and  thus  more  exposed  to  fire 
than  if  the  cotton  was  well  baled,  it  would  be- 
come more  doubtful  still  if  such  use  would  be 
a  prudent  use,  and  hence  the  greater  necessity 
for  leaving  the  entire  question  of  negligence 
to  the  jury,  under  ail  the  evidence.    •    •    • 

"If  we  take  an  extreme  case,  and  suppose  that. 
Instead  of  using  the  yard  in  which  the  cotton 
was  stored  for  that  purpose,  the  appellees  had 
used  it  for  a  powder  magazine,  in  which,  with- 
out any  covering,  they  left  open  kegs  of  gunpow- 
der, then,  if  it  l>e  admitted  that  such  was  the 
case,  and  that  locomotives  were  passing  within 
a  few  yards  of  that  place  frequently,  and  that 
therefrom  sparks  would  escape  which  might 
reach  such  explosive,  even  with  the  exercise  of 
that  care  required  by  law  of  a  railway  company 
to  prevent  injury  to  contiguous  property  by  fire 
from  its  locomotives,  the  court  might  instruct 
the  jury  that  such  use  was  not  a  prudent  use; 
but  if  there  was  a  controversy  as  to  the  facts, 
even  in  such  a  case  the  whole  matter  should  be 


left  to.  the  jury.    Wharton  on  Negligence,  420, 
and  citations." 

There  can  be  no  doubt,  under  fbe&e  authw- 
ides,  that  In  the  present  case  the  question  of 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  under  the  circumstances 
shown  was  one  for  the  Jury's  determination; 
and  the  submission  of  the  issue  by  the  trial 
court  was  therefore  proper. 

The  judgment  was  reversed  by  the  Court 
of  Civil  Appeals  upon  other  grounds,  as  well, 
presenting  questions  over  which  its  juris- 
diction Is  final.  Its  judgment  reversing  the 
trial  court  judgment  and  remanding  the 
cause  will  therefore  stand,  and  is  affirmed, 
with  instructions  that  upon  the  farther  trial 
of  the  case  this  opinion  be  followed  In  re- 
spect to  the  issue  of  contributory  negligence. 

Affirmed,  with  instructions. 


GRAVER  et  al.  v.  GREER  et  al.  (No.  27S2.) 
(Supreme  Court  of  Texas.     Nov.  10,  1915.) 

1.  Appeal  and  Ebbob  «=»2S2— Pbesebvatior 
OF  Grounds  —  Tbial  Without  J  ubi— Mo- 
tion FOB  New  Tbial. 

Under  Rev.  St.  1911,  art  1091,  providing 
that  in  trials  by  the  court,  "it  shall  be  suffi- 
cient for  the  party  excepting  to  the  conclusions 
of  law  or  judgment  of  the  court  to  cause  it  to 
be  noted  on  the  record  in  the  judgment  entry 
that  he  excepts  thereto,  and  such  party  ma; 
thereupon  take  his  appeal  or  writ  of  error,"  it 
is  not  a  prerequisite  to  perfecting  an  appeal 
that  the  party  shall  move  for  new  trial,  whei« 
the  trial  below  is  to  the  judge  and  not  to  a 
jury. 

[Ed.  Note. — XV>r  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  1662-1665 ;  Dec.  Dig.  «=> 
282.] 

2.  Appeai.  and  Ebbob  iS=»282— Pbesebvatioh 
OF  Gbounds  —  Tbial  Withoct  Juby— Mo- 
tion FOB  New  Tbial. 

In  spite  of  rule  24  of  the  Supreme  Conrt 
(142  S.  W.  xii)  providing  that  "a  ground  of 
error  not  distinctly  set  forth  in  a  motion  for  a 
new  trial  in  the  cause  shall  be  considered  as 
waived,"  it  is  not  a  prerequisite  to  the  perfec- 
tion of  an  appeal  that  a  motion  for  new  trial 
be  made  by  the  appealing  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1662-1665 ;  Dec.  Dig.  «=» 
282.] 

3.  Appeal  and  Erbob  ^=>282— Pbbsebvatios 
OF  Grounds  —  Tbial  withodt  Jubt  —  Mo- 
tion foe  New  Trial. 

Rule  24  of  Supreme  Court,  providing  tluit 
a  ground  of  error  not  distinctly  set  forth  in 
the  motion  for  new  trial  shall  be  considered 
as  waived,  must  be  construed  with  other  court 
rules,  including  Tla  (145  S.  W.  vii),  requirinj 
motion  for  new  trial  to  be  filed  before  appeal, 
except  in  such  cases  as  the  statute  doeR  not  re- 
quire a  motion  for  a  new  trial,  and,  when  so 
construed,  does  not  require  a  motion  for  a  new 
trial  in  cases  tried  to  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  166a-1665 ;  Dec.  Dig.  «=> 
282.1 

4.  Appeal  and  Ebbob  <3=>282—Rbcobi>— Con- 
tents—Conclusions  OF  Law  a«d  Fact. 

The  right  to  have  an  appeal  considered,  in 
cases  tried  to  the  court,  without  a  motion  for 
new  trial  does  not  depend  upon  filing  by  the 
trial  judge  of  bis  conclusions  of  fact  or  law, 
since  the  filing  of  his  conclusions  is  required  by 
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Kev.  St  1911,  art  1091,  only  upon  th«  request 
of  the  partiee. 

[£d.  Note. — Fot  other  cases,  see  Appeal  and 
£rror.  Cent  Dig.  H  1662-1665;  Dea  Dig.  9=> 

5.  RBCEIVIB8  ®=»156  —  POWEBS  OF  COUBT  — 

8tJA8i  Public  Cobpobations— Pbiokitt  or 
LAIMS  —   OPEBATION    BY    RECEIVES    —    EX- 
PENSES. 

Wbere  the  court  takes  charge  of  quasi 
public  corporations,  such  as  railways,  operating 
thena  through  a  receiver,  it  may  make  the  nec- 
essar7  debts  of  such  operation  a  prior  lien 
upon  the  income  or  the  property  itself,  but  this 
is  an  extraordinary  power,  depending  upon  the 
public  interest,  and  does  not  extend  to  receiver- 
ships for  private  corporations,  since  a  court  of 
equity  cannot  impair  the  force  of  contracts,  in 
spite  of  its  broad  powers  to  give  relief. 

[£d.    Note. — For  other   cases,  see   Receivers, 
Cent  Dig.  f|  283-292;    Dec.  Dig.  <S=»15&.] 

6.  Kbcbivkbs  «=9l65— Pbitatk  Cobporatiors 

—  OPEBATIOM  BT  BBCEIVKB  —  EXPBnSBS  — 

Pbiobitt. 

In  the  case  of  private  corporations  or  in- 
dividuals, the  only  ground  for  displacement  of 
vested  liens  in  favor  of  the  receiver's  operating 
expenses  must  be  based  on  an  estoppel  of  the 
lienholder,  as  where  he  procures  authority  to 
the  receiver  to  continue  the  business,  or  is 
privy  to  such  action,  but  the  mere  fact  that  he 
is  a  party  to  the  suit  in  which  such  action  is 
taken   will  not  produce  that  result 

[Ed.    Note. — For   other   cases,    see   Receivers, 
Cent.  Dig.  {§  283-292 ;   Dec.  Dig.  «=>156.] 

7.  Receivebs  €=3155 — Pbivate  Cobpobationb 

—  Operation  by  Rbcbiveb  —  Expenses  — 
Pbiobitt. 

Where  other  creditors  intervened  in  plain- 
tiff's action  to  foreclose  his  mortgage  against  a 
lumber  concern,  and  procured  the  appointment 
of  a  receiver  to  operate  the  business,  and  plain- 
tiff daring  the  receivership  insisted  on  the  prior- 
ity of  his  lien  'and  moved  the  court  for  its  pro- 
tection, his  mortgage  cannot  .  be  subordinated 
to  the  receiver's  operating  expenses  in  the  dis- 
tribution of  assets. 

'    [Ed.   Note. — For   other  cases,   see  Receivers, 
Cent  Dig.  H  283-292;    Dec.  Dig.  <es>156.] 

8.  Receivebs  «3>155— Private  Cobpobationb 

—  OPEBATION  by  RecEIVEB  —  EXPENSKS  — 

Priority. 

Where  mortgage  creditors  of  a  lumber  con- 
cern were  present  at  a  meeting  of  creditors,  at 
which  it  was  decided  to  intervene  for  the  ap- 
pointment of  a  receiver,  with  power  to  con- 
tinue the  business,  in  a  suit  to  foreclose  a  mort- 
gage, but  took  no  part  in  the  meeting,  and  gave 
no  consent  to  the  proposal,  and  where,  in  their 
intervention  in  the  suit  to  prove  their  claims 
aa  ordered  by  the  court  they  insisted  on  the 
priority  of  their  claims,  they  were  not  estopped 
to  claim  priority  for  their  liens  over  the  re- 
ceiver's operating  expenses. 

[E!d.   Note.— For  other   cases.   ae«   Receivers, 
Cent  Dig.  U  283-292;    Dec.  Dig.  <e=155.] 

9.  Receivebs  €=»165— Pbivate  Cobpobations 
— Operation  by  Rbcbiveb— £^xpenbb0—Pbi- 

ORITY. 

Where  a  bank,  holding  a  mortgage  against 
a  lumber  concern,  was  active  in  procuring  a  re- 
ceivership by  intervention  in  a  pending  foredo- 
Bore  suit,  and  its  cashier  served  as  one  of  a 
committee  chosen  at  a  creditors'  meeting  to 
recommend  a  receiver  to  be  appointed  to  con- 
tinue the  business,  it  could  not  object  to  the 
subordination  of  its  lien  to  the  receiver's  op- 
erating expenses. 

[Ed.    Note.— For  other   cases,   see   Receivers, 
Cent  Dig.  SS  283-292;   Dec.  Dig.  «=»155.] 


Certified  Question  from  Conrt  of  Civil 
Appeals  of  Sixth  Supreme  Judicial  District 

Action  by  D.  C.  Graver  against  1".  A.  Greer 
and  others.  In  which  the  National  Bank  of 
Dalngerfleld,  Gait  &  Gait,  and  Castleberry, 
Lawrence  &  Bodden,  and  others  Intervened, 
and  In  which  receivers  were  appointed.  An 
order,  postponing  the  liens  of  plaintiff  and 
the  interveners  named  to  the  receivers'  oper- 
ating expenses,  was  affirmed  by  the  Court  of 
Civil  Appeals  (178  S.  W.  699),  and  that  court 
certified  questions  to  the  Supreme  Court. 
Questions  answered,  adversely  to  the  deci- 
sion of  the  Court  of  OIvIl  Appeals,  and  also 
as  to  the  trial  court,  except  as  to  the  Na- 
tional Bank  of  Dalngerfleld. 

Beard  &  Davidson,  of  Marshall,  for  plain- 
tiff D.  C.  Craven  F.  H.  Prendergast  and  A. 
G.  Carter,  both  of  Marshall,  for  defendants 
T.  A.  Greer  and  C.  A.  Wheeler.  Henderson 
&  Bolin,  of  Dalngerfleld,  for  Intervener  Na- 
tional Bank  of  Dalngerfleld.  Carter  Sc 
Strength,  of  Marshall,  for  interveners  Castle- 
berry, Lawrence  &  Bodden.  Lacy  &  Bram- 
lette,  of  Longview,  for  interveners  Gait  A 
Gait 

PHILUPS,  C.  J.  The  appellants,  D.  C. 
Graver,  National  Bank  of  Dalngerfleld,  Gait 
&  Gait,  and  Castleberry,  Lawrence  &  Bod- 
den, were  contract  lien  creditors  of  T.  A. 
Greer,  a  lumber  manufacturer,  operating 
sawmills  in  Harrison  and  Marlon  counties, 
and  a  lumber  yard-  in  the  city  of  Marshall. 
The  property  of  Greer  ui)on  which  their 
mortgage  Hens  existed  had  been  subjected  to 
a  receivership  on  the  order  of  the  district 
court  of  Harrison  county,  the  operation  of 
Greer's  sawmill  and  manufacturing  business 
being  continued  by  the  receivers  at  the  direc- 
tion of  the  court,  resulting  In  a  considerable 
Indebtedness  being  Incurred  by  the  receivers 
in  the  course  of  its  operation.  The  appeal 
was  from  the  final  decree  rendered  in  the  re- 
ceivership proceeding,  subordinating  the 
claims  of  the  appellants  to  the  proceeds  of 
the  property,  at  the  same  time  directed  to  be 
sold,  to  the  costs  and  expen-ses  of  the  receiv- 
erahlp. 

Summarizing  the  statement  made  in  its 
certificate  by  the  honorable  Court  of  Civil 
Appeals,  It  api)eaTs  that  Graver's  claim  con- 
sisted of  purchase-money  notes,  aggregating 
$6,000  in  amount,  given  by  Greer  In  payment 
for  the  sawmill  in  Harrison  county,  certain 
aajacent  tracts  of  growing  trees,  and  certain 
standing  timber  in  Marion  county,  and  a 
number  of  mules,  wagons,  etc.,  secured  by  a 
duly  registered  mortgage  Hen.  Greer's  in- 
debtedness to  the  other  appellants,  respec- 
tively, was  likewise  secured  by  chattel  mort- 
gage liens  on  personal  property  taken  charge 
of  by  the  receiver,  each  duly  registered.  Be- 
ing Insolvent,  Greer,  in  October,  1913,  made 
a  general  assignment  of  all  bis  property  for 
the  benefit  of  creditors,  a  large  number  of 
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whom  were  unsecaTed,  and  tbe  assignee  took 
possession  of  the  property.  On  the  following 
day  Crarer  filed  a  suit  in  the  district  court 
of  Harrison  county  against  Greer  and  the 
assignee,  setting  up  the  indebtedness  due 
him,  and  praying  for  foreclosure  of  his  lien 
and  order  of  sale.  In  this  suit,  on  (November 
8,  191.S,  three  certain  creditors  of  Greer  in- 
tervened, for  themselves  and  such  other  cred- 
itors as  might  enter  the  proceeding  and  be 
responsible  for  costs,  alleging  Greer's  prop- 
erty to  be  insufficient  to  pay  his  debts  unless 
properly  managed ;  that  a  creditors'  meeting 
hud  been  held  at  which  a  recommendation 
bad  been  adopted  for  the  making  of  an  ap- 
plication for  the  appointment  of  a  receiver 
to  operate  Greer's  sawmills  and  manufac- 
turing business,  which  it  was  believed  would 
prove  profitable,  and  whereby  all  creditors 
might  be  paid ;  and  that  if  the  property  was 
subjected  to  forced  sale  to  satisfy  only  the 
claims  of  the  secured  creditors,  the  result 
would  be  its  waste  and  loss  to  the  unsecured 
creditors.  Upon  this  application  the  court 
appointed  three  receivers,  with  authwity  to 
take  charge  of  all  the  property  and  operate 
the  mills.  Thereafter  the  court  entered  an 
order  requiring  all  creditors  to  intervene  for 
the  establishment  of  their  claims,  by  the  flrtit 
Monday  in  January,  1014,  and  later  made  a 
further  order  in  February,  1914,  authorizing 
a  list  of  80  creditors  to  intervene.  Follow- 
ing the  first  order  of  the  court  requiring  tbe 
intervention  of  creditors,,  tbe  appellants  oth- 
er than  Graver,  respectively,  filed  their  in- 
terventions, duly  pleading  the  indebtedness 
due  them  by  Greer  and  their  mortgage  liens, 
and  praying  Judgment  for  their  debts,  fore- 
closure of  their  liens  and  for  order  of  sale. 
Gait  &  Ualt  expressly  prayed  that  no  part  of 
the  proceeds  of  the  property  covered  by  their 
lien  be  used  to  pay  any  of  the  expenses  of 
tbe  receivership  until  the  payment  of  their 
debt  in  full,  and  Castleberry,  Liswrence  & 
Rodden,  that  their  claim  be  dassifled  as  pre- 
ferred. 

At  the  January,  1914,  term  of  the  court 
Graver  presented  a  motion,  alleging  that  tbe 
proceeds  of  the  timber  on  which  his  lien  ex- 
isted were  likely  to  be  dissipated  by  the  in- 
debtedness created  by  the  receivers,  and  ask- 
ed that  they  be  required  to  desist  from  cut- 
ting any  of  it ;  but  if  such  should  be  permit' 
ted,  that  a  special  fund  be  created  in  the 
hands  of  the  clerk  of  the  court  to  represent 
tbe  value  of  the  timber  which  was  cut  An 
order  was  entered  on  February  20,  1914,  cre- 
ating such  fund  and  providing  that  it  should 
not  be  used  for  any  other  purpose.  On  March 
20,  1914,  Judgment  was  entered  in  Graver's 
favor  for  his  debt  and  for  foreclosure  of  his 
lien.  At  the  same  time  similar  Judgments 
were  rendered  in  favor  of  the  other  appel- 
lants. An  interlocutory  decree  was  entered 
on  tbe  same  date,  making  a  classification  of 
daims,  Class  A  to  include  court  costs  and 
espensea  at  administration,  with  salary  for 


the  attorneys  of  "the  ai^l  leant"  and  the  re- 
ceiver; Class  B,  the  claims  of  laborers; 
Ulass  C,  mortgages,  vendor's  liens,  and  otlier 
cmitract  liens;  Class  D,  materialmen's  liens 
adjudged  to  have  a  lien  under  the  statute; 
and  Class  £',  tbe  unsecured  debts.  In  the 
Judgment  rendered  In  Graver's  favor  it  was 
recited  that  the  court  reserved  the  right  to 
sell  the  property  In  pursuance  of  the  fore- 
closure decreed,  and  that  until  the  satisfac- 
tion of  Graver's  debt  the  receivers  should 
pay,  as  a  separate  fund,  into  the  hands  of  the 
clerk  of  the  court  $1.50  per  thousand  feet, 
to  stand  in  the  place  of  tbe  timber,  and  to 
be  exempted  from  all  other  charges  and  ex- 
penses; and  as  to  the  timber  thereafter  cnt 
from  the  land,  it  should  be  adjudged  as  an 
operating  expense  of  the  receivers. 

The  receivers  operated  tbe  plant  until  Au- 
gust, 1914,  at  a  loss,  the  operation  being  dis- 
continued by  an  order  of  the  court  at  that 
time.  At  different  times  personal  property 
belonging  to  the  estate,  and  covered  by  tbe 
api)ellant8'  liens,  was  sold  by  the  receivers 
under  the  court's  orders.  Debts  were  Incnr- 
red  by  tbe  receivers,  under  the  authority  of 
tbe  court  in  the  necessary  operation  of  tbe 
plant  and  business,  amounting  to  approxi- 
mately $6,600,  of  which  about  $800  repre- 
sented the  claims  of  laborers,  all  of  which 
were  unpaid  at  the  time  of  the  rendition  U 
the  final  decree.  The  estimated  value  of  tbe 
assets  of  tbe  estate  on  hand  is  about  $10,000, 
materially  less  than  Graver's  Judgment  and 
the  debts  of  the  receivership,  practically  all 
of  tbe  property  on  hand  being  that  Impreflsed 
with  the  liens  of  the  respective  appellants 
Tbe  claims  of  creditors  In  Classes  C,  D,  and 
K,  according  to  the  order  of  the  court,  ag- 
gregate more  than  $22,000. 

On  May  30,  1914,  Graver  presented  a  mo- 
tion asking  that  the  court  order  the  opera- 
tion of  the  plant  to  be  discontinued,  and  that 
the  property  subject  to  his  mortgage  he  sold 
to  B&tiaty  his  Judgment  This  was  opposed 
by  tbe  receivers,  and  tbe  motion  was  there- 
upon denied.  In  July,  1914,  he  filed  anoth- 
er similar  motion,  which  was  also  denied. 
The  appellants  OEistleberry,  Lawrence  ft 
Rodden  at  one  time  Joined  other  crediton  in 
an  an>llcatl(m  for  tbe  appointment  of  a  mas- 
ter in  chancery,  but  It  was  dismissed  without 
action  by  the  court 

At  tbe  creditors'  meeting  beld  prior  to  tbe 
filing  of  the  application  for  the  appointment 
of  the  receivers,  about  80  per  cent  of  Greer's 
creditors  were  iH«s«it  and  represented. 
Graver  was  present  but  did  not  vote  or  pa^ 
tlcipate  in  the  discussion  of  tbe  plan  for  a 
receivership^  It  appears  that  he  said  noth- 
ing at  the  meeting.  The  cashier  of  the  ap- 
pellant bank  was  present  as  its  representa- 
tive, participated  in  the  proceedings,  and 
acted  as  one  of  the  committee  appointed  to 
select  the  person  to  be  recommended  to  Uie 
court  for  appointment  as  the  active  receiver. 
One  of  the  firm  of  Oalt  &  Oalt  was  present; 
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but  In  tbe  proceedings  neltlier  objected  nor 
conseoted  to  the  propoeal  for  a  receivership. 
No  monber  of  tbe  Arm  of  Oastleberry,  Law- 
rence &  Rodden  was  present,  nor  were  they 
t^reaented. 

The  final  decree  was  rendered  after  a  bear- 
ing before  tbe  court,  and  a  motion  for  new 
trial  was  not  filed  by  either  of  tbe  appel- 
lants. Tbe  assignments  of  error  In  tbe 
Court  of  CItII  Appeals  assailed  tbe  ruling  of 
the  trial  court  In  classifying  tbe  debts  of  tbe 
leceiversblp  as  superior  to  tbe  mortgage 
debts  of  tbe  appellants,  and  ordering  their 
payment  out  of  tbe  proceeds  of  the  property 
directed  to  be  sold,  accordingly. 

Four  questions  are  certified  by  tbe  honor- 
able Court  of  ClTll  Appeals  as  follows: 

"(1)  Whether  or  not,  under  the  statute  and 
the  present  rules  for  the  courts  of  the  state, 
it  was  necessary  for  appellants  to  have  made  a 
motion  for  new  trial  in  the  trial  court  in  this 
canse  to  entitle  them  on  appeal  to  a  revision  of 
the  judgment,  either  as  pertaining  to  question 
of  fact  or  question  of  law,  or  as  well  to  ques- 
tions of  law  as  to  questions  of  fact  involved  in 
the  case.  ('A  fundamental  error*  excepted  from 
the  qu«rtJon.)" 

And  in  tbe  event  of  negative  answer  to  tbe 
foregoing: 

"(2)  Whether  or  not  the  evidence,  which  is 
tally  set  out  above,  when  considered  with  refer- 
ence to  the  pleadings  and  motions  in  interven- 
tion of  each  of  the  appellants,  is  sufficient  to 
support  the  conclusion  of  fact,  as  comprehended 
in  the  judgment  of  the  trial  court,  that 

"(a)  Appellant  D.  C.  Graver  acquiesced  in 
and  consented  to  the  administration  of  the  prop- 
erty by  a  receiver,  and  to  tbe  incurring  of  the 
debts  by  the  receiver  as  such  in  continuing  the 
business  and  operation  of  the  plant:    that 

"(b)  Appellant  National  Bank  of  Daingerfield 
acquiesced  in  and  consented  to  the  administra- 
tion of  tbe  property  by  a  receiver,  and  to  the  in- 
curring of  the  debts  by  tbe  receiver  as  such  in 
continuing  the  bosineas  and  operaUon  of  the 
plant;  that 

"(c)  Appellants  Oalt  A  Oalt  acquiesced  in  and 
consented  to  the  administration  of  the  property 
by  a  receiver,  and  to  the  incurring  of  the  debts 
by  the  receiver  as  such  in  continuing  the  busi- 
ness and  operation  of  the  plant;   that 

"(d)  Appellants  Castleberry,  Lawrence  & 
Bodden  acquiesced  in  and  consented  to  the  ad- 
ministration of  the  property  by  a  receiver,  and 
to  the  incurring  of  tne  debts  by  the  receiver 
u  audi  in  continuing  the  business  and  operation 
of  the  plant 

"(3)  Whether  or  not  the  trial  court  erred,  as 
done,  in  adjudging  the  necessary  debts  incurred 
by  the  receiver  in  continuin«:  the  business  and 
operation  of  the  plant  during  the  receivership 
to  be  paid  from  the  proceeds  of  the  sale  of  the 
specific  property  covered  by  appellants'  mort- 
gages in  priority  and  before  the  payment  of 

(a)  Appellant  D.  C.  Graver's  debt  and  mort- 
ia«e; 

"(b)  Appellant  National  Bank  of  Dainger- 
field's  debt  and  mortgage; 

"(c)  Appellants  Oalt  ft  Galea  debt  and  mort- 
me:    and 

(d)  Appellants    Gastleberry,     Lawrence    ft 
Bodden's  debt  and  mortgage." 

[1]  Tbe  first  question  was  definitely  set 
tied  by  Oreer,  Mills  ft  Cto.  v.  Featherston,  95 
Tex.  664,  60  S.  W.  69.  Tbe  trial  there  con- 
sidered was  before  tbe  court,  without  a  Jury, 
tbe  appeal  was  prosecuted  npon  a  statement 
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of  facts,  without  conclusions  of  law  or  fact 
Qled  by  tbe  trial  Judge,  and  tbe  Judgment 
was  assailed  as  being  contrary  to  the  law 
and  tbe  evidence.  Having  in  mind,  as  It 
must  be  assumed,  tbe  rule  early  announced  in 
Poster  V.  Smith,  1  Tex.  70,  and  constantly 
since  adhered  to,  that  In  Jary  trials  tbe 
grounds  of  complaint  against  the  verdict 
must.  In  a  motion  for  a  new  trial,  be  called 
to  tbe  attention  of  tbe  trial  court  to  entitle 
to  revision  upon  appeal  questions  essentially 
involving  the  Jury's  action,  it  was  held  that 
in  trials  without  a  Jury  a  different  rule  pre- 
vails, since  there  tbe  Judgment  Is  wholly 
the  act  of  the  court  itself,  rendered  upon  a 
consideration  of  all  phases  of  tbe  evidence, 
and  presenting  a  question  of  law,  as  to  which 
— tbe  Judge  having  once  ruled,  and  It  not 
being  presimiabie  that  he  will  change  bia 
ruling — there  could  be  no  reason  for  requir- 
ing a  motion  for  a  new  trial.  The  decision 
was  also  rested  upon  tbe  statute,  then  ar- 
ticle 1333,  R.  S.  1805,  which,  In  Its  relation 
to  trials  before  tbe  court,  declared: 

"And  it  shall  be  sufficient  for  the  party  ex- 
cepting to  the  conclusions  of  law  or  judgment  of 
the  court  to  cause  it  to  be  noted  on  thb  record 
in  tbe  judgment  entry  that  he  excepts  thereto, 
and  such  party  may  thereupon  take  his  appeal 
or  writ  of  error  without  a  statement  of  facts 
or  further  exceptions  in  the  transcript,  but  the 
transcript  shall  in  such  case  contain  the 
*  *  *  conclusions  of  fact  and  law  aforesaid 
and  the  Judgment  rendered  thereon." 

Such  is  still  the  statute  law,  this  provision 
being,  In  exact  terms,  article  1001,  R.  S. 
ion.  The  question  remains,  therefore,  con- 
trolled by  that  decision. 

Tbe  statute  is  plain  In  its  declaration  that 
upon  causing  lue  exception  to  be  noted  in  tbe 
judgment  entry,  the  party  may,  without  fur- 
ther formality,  take  his  appeal  or  writ  of 
error.  If  he  so  elects,  be  may  do  so  with- 
out a  statement  of  facts,  bat  upon  the  Judge's 
conclusions  of  law  and  fact,  where  request 
has  been  made  that  they  be  filed.  He  may 
appeal  only  upon  a  statement  of  facts,  or 
without  either  conclusions  of  fact  or  a  state- 
ment of  facts,  since  the  filing  of  neither  is 
made  a  condition  of  tbe  right  of  appeal. 
Whatever  be  the  course  pursued  in  tbese  mat- 
ters, it  is  not  necessary  in  such  trials  that  a 
motion  for  a  new  trial  be  filed,  though  It  Is 
an  optional  and  commendable  practice. 

[2]  Because  of  the  adc^tlon  by  this  court 
on  January  24,  .1012,  since  the  decision  of 
Greer,  Mills  &  Co.  v.  Featherston,  of  amend- 
ed rule  24  (142  S.  W.  xll),  providing  that  "a 
ground  of  error  not  distinctly  set  forth  In  a 
motion  for  a  new  trial  In  tbe  cause  •  •  • 
shall  be  considered  as  waived,"  It  has  been 
ruled  by  some  of  tbe  Courts  of  Civil  Appeals 
bat  the  holding  In  that  case  la  no  longer 
authoritative.  But  a  construction  of  amend- 
ed rule  24,  which  gives  It  that  force,  Itself 
invalidates  the  rule.  Tbis  court,  as  em- 
phasized In  Railway  Co.  v.  Beasley,  155  S.  W. 
183,  where  both  this  rule  and  amended  rule 
26   (142  S.  W.  xU)   were  considered,  la  by 
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the  Constltatlon  denied  the  authority  to  es- 
tablish a  rale  of  procedure  which  is  Incon- 
sistent with  a  statute ;  and  the  rule  is  there- 
fore to  be  understood  as  without  applica- 
tion to  a  trial  in  which  the  statute  declares 
the  appeal  moy  be  taken  witbout  the  neces- 
sity of  a  motion  for  a  new  trial.  Certainly 
it  should  be  considered  as  in  harmony  with 
an  express  decision  of  this  court  that  such  is 
the  effect  of  the  statute  in  trials  of  this  na- 
ture. 

[S]  No  confusion  on  the  subject  is  found 
in  the  rales  when  they  are  considered  as  a 
body  and  in  the  llghl  of  the  decisions  of  this 
court,  for  in  other  rules  it  is  clearly  recog- 
nized that  not  In  all  trials  is  a  motion  for  a 
new  trial  necessary  in  order  for  the  appeal 
to  be  considered.  Rule  71a  for  the  district 
and  county  courts  (145  S.  W.  vll)  reads: 

"71a.  A  motion  for  a  new  trial  shall  be  filed 
in  all  cases  where  parties  desire  to  appeal 
from  a  judgment  of  the  trial  court,  or  sue  out 
a  writ  of  error  in  the  cause,  unless  the  error 
complained  of  is  fundamental,  except  in  such 
cases  as  the  statute  does  not  require  a  motion 
for  a   new   triaL" 

This  exception  is  without  meaning  unless 
it  refers  to  trials  before  the  court  without  a 
jury.  This  is  also  true  of  the  prorision  of 
rule  101a  for  the  same  courts  (159  S.  W. 
xD,  adopted  to  meet  the  act  of  the  Thirty- 
Third  Lei^islatore  (chapter  130),  respecting 
assignments  of  error,  that : 

"All  errors  not  distinctly  specified  in  such  mo- 
tion, or  in  the  assignments  of  error  where  a 
motion  for  a  new  trial  is  not  filed,  shall  be 
waived." 

[4]  Oliat  the  question  in  all  of  Its  phases 
may  be  relieved  of  any  doubt  we  have  deem- 
ed it  proper  to  state  in  this  opinion  that  the 
right  to  have  the  ai^>eal  considered,  in  cases 
of  this  character,  witbout  having  filed  a  mo- 
tion for  a  new  trial,  is  not  dependent  upon 
conclusions  of  fact  or  law  being  filed  by  the 
trial  judge,  as  seems  to  have  been  affirmed 
by  two  of  the  Courts  of  Civil  Appeals  in 
Cooney  v.  Dandrldge,  158  S.  W.  177,  and 
Moore  v.  Rabb,  159  S.  W.  85,  each  citing  the 
decision  of  the  Court  of  Civil  Appeals  for 
the  Fourth  District  in  American  Rio  Grande 
Land  &  Irrigation  Co.  v.  Mercedes  Plantation 
Co.,  155  S.  W.  286.  In  Its  application  to 
trials  before  the  court,  article  1991,  after 
declaring  that  the  appeal  may  be  taken  upon 
exception  to  the  conclusions  of  law  or  the 
judgment  'being  noted  in  the  judgment  entry 
without  a  statement  of  facts  or  other  excep- 
tions in  the  transcript,  does  provide  that  in 
such  cases  the  transcript  shall  contain  the 
conclusions  of  fact  and  law,  as  it  is  also  re- 
quired to  contain  the  judgment  rendered. 
It  is  not  made  the  duty  of  the  judge,  how- 
ever, to  file  his  conclusions  except  at  the  re- 
quest of  one  of  the  parties,  and  the  making 
of  sudi  request  is  left  optional  with  the  par- 
ties. Article  1989.  It  cannot  therefore  be 
supposed  that  in  such  cases  the  right  of  ap- 
peal, without  other  action  than  causing  due 
exception  to  be  noted.  Is  conditioned  upon 


the  filing  by  tlie  judge  of  his  condusloin. 
The  direction  of  the  statute  that  the  trans- 
script  shall  contain  them,  means  only  that 
they  are  to  be  so  included  in  the  record  when 
a  party  has  requested  that  they  be  filed. 

[6]  Upon  the  other  questions,  it  is  hatdl; 
necessary  to  restate  the  general  rule  that  a 
receiversihlp  is  always  subject  to  vested 
rights.  As  broad  as  are  the  powers  of  a 
court  of  chancery,  it  is  without  authority  to 
impair  the  force  of  contracts.  Where  the 
court  takes  charge  of  railroads  or  other  cor- 
porations aCTected  with  a  public  use,  and 
undertakes  to  operate  them  through  a  re- 
ceiver, the  necessary  debts  of  such  operation 
may,  as  against  all  parties  to  the  suit,  be 
made  a  prior  lien  upon  the  income,  and,  If 
that  be  insufficient,  upon  the  property  itself. 
But,  as  has  been  frequently  stated,  this  Is  an 
extraordinary  power;  and  it  Is  exercised 
only  because  of  the  public  duty  resting  upon 
such  corporations  and  the  public  interest  ac- 
cordingly Involved  in  the  continuance  of 
their  operation. 

[6]  On  the  other  hand,  the  conduct  of  the 
business  of  an  insolvent  private  corporation, 
or  an  insolvent  person,  is  no  part  of  the  daty 
of  a  court  of  equity;  and  the  authority,  If 
it  exists,  for  the  displacement  in  such  re- 
ceiverships of  a  vested  lien  for  indebtedness 
incurred  through  an  operation  of  the  bnsl- 
ness  by  the  court  must  be  found  in  an  estop- 
pel which  is  Justly  enforceable  against  the 
owner  of  the  lien.  The  distinction  which 
governs  the  question,  according  to  whether 
the  property  is  impressed  with  a  public  use 
or  is  purely  private  in  its  nature.  Is  gener- 
ally recognized,  and  is  announced  in  the  de- 
cision of  this  court  in  Clint  v.  Houston  Ice  i 
Brewing  Co.,  169  S.  W.  411. 

Where  a  lienholder  procures  the  appoints 
ment  of  a  receiver  with  the  power  to  operate 
the  property,  which  is  subject  to  his  lien,  to 
a  continuance  of  the  business  to  which  it  ia 
devoted,  it  is  only  just  that  the  consequent 
expenses  should  take  precedence  over  his 
lien,  since  It  must  be  anticipated  that  sncb 
operation  will  be  attended  with  cost,  and 
possibly  in  excess  of  Uie  income.  Heisen  ▼• 
Binz,  147  Ind.  284,  45  N.  E.  104.  The  same 
rule  should  be  applied  to  a  party  who,  while 
not  directly  the  applicant  upon  whose  pett 
tion  the  receiver  is  aKwinted,  is  privy  to 
the  action  which  results  in  the  appointment 
But  the  indebtedness  of  the  receiver  has  no 
right  of  priority  over  the  vested  lien  of  a 
creditor  who  neither  applied  for  the  receiv- 
ership nor  was  a  party  to  its  procurement, 
merely  because  he  is  a  party  to  the  suit 
Metropolitan  Trust  Co.  v.  Railroad  Co,  103 
N.  Y.  245,  8  N.  B.  488. 

These,  in  brief,  are  the  principles  which, 
in  our  opinion,  should  control  the  decision 
of  the  second  and  third  questions. 

[7,  S]  The  respective  liens  of  the  appd- 
lants,  Graver,  Gait  &  Gait,  and  OasUeberry, 
Lawrence  &  Rodden,  should  not  have  beoi 
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gnboidinated  to  the  Indebtedness  of  the  le- 
ceirers.  Neither  of  them  applied  for  the  re- 
ceirersbip,  and,  according  to  the  statement 
of  the  case  made  by  the  Court  of  Civil  Ap- 
peals, neither  of  them  was  responsible  for  it. 
It  was  Graver's  suit,  already  Instituted  for 
the  enforcement  of  his  Hen,  that  was  made 
Dse  of  by  intervening  creditors  to  obtain  the 
appointment  of  the  receivers.  It  could  not  be 
held  necessary  under  such  circumstances  for 
hlu  to  assert  the  superiority  of  bis  lien,  for 
be  might  well  assume  that  its  rank  would 
be  preserved  by  the  court,  yet  hfe  dfd  so  with 
reasonable  promptness.  He  followed  his  mo- 
tion, made  at  the  January  term  of  the  court, 
after  the  appointment  of  the  receivers  in  the 
preceding  November,  to  prevent  the  impair- 
ment of  his  lien  through  the  receiver  b^ng 
required  to  desist  from  the  cutting  of  the 
timber,  by  successive  motions  that  the  re- 
ceivership be  closed  and  his  lien  be  given 
effect  by  a  sale  of  the  property.  His  mere 
presmce  at  the  creditors'  meeting  at  which 
the  receivership  was  determined  upon  did 
Dot  make  him  a  party  to  the  receivership. 
He  did  not  participate  In  the  discussion  and 
took  no  part  in  the  proceedings.  Nor  did  the 
presence  of  a  member  of  the  firm  of  Gait  & 
Gait  at  that  meeting  affect  them  with  re- 
sponsibility for  the  receivership,  since  it  does 
not  appear  that  their  representative  gave 
any  consent  to  the  proposal  or  took  any  ac- 
tion upon  It  No  member  of  the  firm  of 
Castleberry,  Lawrence  &  Roddenwas  present 
at  the  meeting;  nor  were  they  r^resented. 
Gait  h  Oalt  and  Castleberry,  LAwrence  & 
Bodden  intervened  in  the  suit,  but,  it  seems, 
that  was  after  the  court  had  directed  that 
creditors,  desiring  to  establish  their  claims, 
should  enter  the  suit  for  that  purpose.  Both 
asserted  In  their  pleas  of  intervention  the 
precedence  of  their  dalms. 

[•1  The  attitude,  however,  of  the  National 
Bank  of  Dalngerfleld  was  different  It  was 
active  in  the  procurement  of  the  receiver- 
ship; its  cashier  serving  as  one  of  the  Com- 
mittee selected  at  the  creditors'  meeting  to 
recommend  to  the  court  a  receiver  to  be  ap- 
pointed with  such  powers  as,  In  their  exer- 
cise, produced  the  receivership's  Indebted- 
ness. Its  lien,  therefore.  Is  not  entitled  to 
IHrevail  over  such  Indebtedness. 

It  Is  our  opinion,  therefore,  that  the  trial 
court  Incorrectly  concluded  that  the  appel- 
lants, Ctaver,  Gait  &  Gait  and  Castleberry, 
Lawrence  &  Rodden,  acquiesced  in  and  con- 
sented to  the  administration  of  the  property 
by  a  receiver,  and  erred  In  adjudging  the 
debts  of  the  receivers  as  entitled  to  prior 
payment  from  the  proceeds  of  property  cov- 
ered by  their  liens,  but  correctly  determined 
that  the  National  Bank  of  Dalngerfleld  con- 
sented to  the  receivership,  and  properly  sub- 
ordinated its  lien  to  the  receivership  indebt- 
edness In  the  judgment ;  and  the  seccmd  and 
third  questions  are  ao  answered. 


STATE  V.  INTERNATIONAL  4  O.  N.  BY. 

CO.     (No.  2670.) 

(Supreme  Court  of  Texas.    Nov.  10,  1915.) 

1.  Statutes    «=3241— Constbuction— Pemal 
Act. 

An  act  of  the  Legislature  penal  in  its  na- 
ture should  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  3^,  323 ;    Dec.  Dig.  <S=»241.] 

2.  Statutbs  €=»47  —  Validity  —  Cektaintt 
AMD  Dbfniteness— Pekal  Aot. 

An  act  penal  in  its  nature,  levying  pen- 
alties upon  any  person  failing  to  erect  a  shed 
wherein  railroad  repair  work  may  be  conducted, 
must  b«  plain  enough  for  those  operating  the 
industry  affected  to  know  and  realize  whether 
by  engaging  in  an  act  of  repair  without  erect- 
ing the  shed  they  would  breach  its  terms,  and, 
if  such  aut  is  not  sufliciently  plain  in  meaning 
for  those  engaged  in  railroading  to  understand 
its  terms  and  provisions,  it  must  be  held  void 
for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  47 ;   Dec.  Dig.  «=>47.J 

3.  Statutes  «=»47  —  Vaumtt  —  Cbbtaintt 
AMD  Defniteness— Penal  Act. 

Where  an  act  of  the  Legislature  requiring 
persons  engaged  in  the  repair  of  railroad  equip- 
ment to  erect  a  shed  therefor  except  in  case  of 
light  repairs  was  as  definite  in  meaning  as  the 
nature  of  the  subject  would  allow,  the  rule  that 
a  penal  act  must  be  certain  in  its  provisions 
was  complied  Trith. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  47;    Dec.  Dig.  <8=»47.] 

4.  Statutes  €=>47 — Cebtainty— Penal  Act. 

Kev.  St  1911,  arts.  6581,  6582,  require 
the  erection  and  maintenance  of  a  building  or 
shed  by  every  person^  corporation,  or  receiver 
engaged  in  constructmg  or  repairing  railroad 
cars  or  other  railroad  equipment,  and  provide 
a  penalty  of  from  $50  to  $100  at  suit  of  the 
state  for  each  ten  days  of  its  violation,  contain- 
ing the  exemption  that  the  act  shall  not  a^ly 
at  "points  where  it  is  necessary  to  make  light 
repairs  only."  In  the  state's  suit  to  collect 
the  penalties  defendant  contended  that  the  act 
was  too  indefinite  in  its  terms  to  be  enforceable, 
as  "light  repairs"  was  a  relative  term  and  whol- 
ly unintelligible.  Held,  that  the  statute  in  ques- 
tion was  sufficiently  definite  for  those  affected 
by  it  to  understand  its  meaning  so  as  to  know 
under  what  circumstances  they  would  be  trans- 
cending it  since  no  plainer  words  than  "light 
repairs,"  conveying  a  clearer  meaning,  could 
have  been  used  by  the  Legislature  in  limiting 
the  intended  exemption,  so  that  it  was  not  void 
for  uncertainty,  especially  in  view  of  the  fact 
that  the  term,  as  used,  was  not  a  portion  of  the 
act  penalizing  the  infraction  of  the  provision, 
and  nut  a  portion  creating  a  quasi  penal  offense, 
but  was  used  in  a  provision  exempting  from  suit 
or  prosecution  under  the  act  persons  affected  by 
its  provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  47;    Dec.  Dig.  <e=>47.] 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Suit  by  the  State  against  the  Internatioo- 
al  &  Great  Northern  Railway  Company  to  ret- 
cover  penalties  for  violation  of  Rev.  St.  1011, 
arts.  6581,  6582.  Judgment  for  defendant 
was  affirmed  by  the  Court  of  Civil  Appeals 
(165  S.  W.  892),  and  the  State  brings  error. 
Reversed,  and  cause  remanded  for  new 
trial. 
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B.  V.  Looney,  Atty.  Oen.,  and  Lntber  Nlck- 
d»,  Asst  Atty.  €l«n.,  tor  the  State.  Wilson, 
Dabney  &  King,  of  Houston,  tor  defendant 
In  error. 

lANTIS,  J.  Suit  was  by  the  state  of  Tex- 
as to  recover  penalties  tor  the  alleged  vio- 
lation of  articles  6S81  and  6582,  Revised 
Statutes  1911,  which  required  the  erection 
and  maintenance  of  a  building  or  shed  by  ev- 
ery person,  corporation,  or  receiver  engaged 
in  constructing  or  repairing  railroad  cars, 
tracks,  or  other  railroad  equipment,  and  pro- 
vided a  penalty  of  from  $50  to  $100  for  each 
ten  days  of  its  violation.  The  act  has  sev- 
eral exemptions,  by  the  terms  of  which  sudi 
person,  corporation,  or  receiver  would  be  ab- 
solved from  its  penalties.  Among  these  ex- 
emptions is  the  provision  that  the  act  shall 
not  apply  at  "points  where  it  Is  necessary 
to  make  light  repairs  only."  A  general  de- 
murrer was  sustained  to  the  state's  petition 
upon  the  ground  that  the  act  was  too  indefi- 
nite in  its  terms  to  be  enforceable,  the  trial 
court  holding  that  the  term  "  'light  repair*  Is 
a  relative  term,  and  wholly  unintelligible." 
The  Court  of  Civil  Appeals  affirmed  the  Judg- 
ment of  the  trial  court,  adopting  its  opinion, 
which  was  In  writing,  for  Its  own  opinion, 
and  which  can  be  found  in  166  S.  W.  892. 

The  act  of  the  Legislature  which  is  assail- 
ed is  as  follows: 

"Art.  6681.  Every  person,  corporation,  or  re- 
ceiver, engaged  in  constructing  or  repairing  rail- 
road cars,  trucks  or  other  railroad  equipment, 
shall  erect  and  maintain  a  building  or  shed  at 
every  station  or  other  point  where  as  many  as 
five  men  are  reiralarly  employed  on  such  repair 
work,  the  building  or  shed  to  cover  a  sufficient 
portion  of  its  track  so  as  to  provide  that  all  men 
regularly  employed  in  the  construction  and  re- 
pur  of  cars,  trucks,  or  other  railroad  equipment 
shall  be  sheltered  from  rain  and  protected  from 
other  inclement  weather.  The  provisions  of 
this  article  shall  not  apply  at  points  where  less 
than  five  men  are  regularly  employed  In  the  re- 
pair service,  nor  at  division  terminals,  or  other 
points  where  it  is  necessary  to  make  light  re- 
pairs only  on  cars,  nor  to  cars  loaded  with  time 
or  perishable  freight,  nor  to  cars  when  trains 
are  being  held  for  the  movement  of  said  cars. 

"Art.  6582.  Any  person,  corporation,  or  re- 
cover who  shall  violate  the  provisions  of  the 
foregoing  article  shall  be  liable  to  the  state  of 
Texas  for  a  penalty  in  any  sum  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dollars, 
and  each  ten  days  of  such  failure  or  refusal  to 
so  comply  shall  be  considered  a  separate  infrac- 
tion authorizing  the  recovery  of  a  separate  pen- 
alty; provided,  however,  that  all  persona,  cor- 
porations, or  receivers,  affected  by  the  preceding 
article,  shall  have  until  June  1,  1911,  within 
which  to  comply  with  the  provisions  thereof." 

[1-S]  The  holding  of  the  trial  court,  and  of 
the  Court  of  Civil  Appeals,  that  th«  statute 
in  question  was  too  indefinite  in  its  terms 
to  be  enforceable,  presents  the  only  question 
for  our  determination.  It  wlU  be  observed 
that  the  act  of  the  Legislature  in  question 
is  penal  in  its  nature,  and  for  this  reason  it 
should  be  strictly  construed.  Construing  it 
strictiy,  if  its  provisions  are  vague  and  un- 
certain of  meaning  to  a  degree  that  those 
engaged  in  the  line  of  industry  affected  by 


the  act  as  operatives  and  managers  of  such 
Industry  could  not  comprehend  its  meaning, 
then  the  act  should  be-  held  Inoperative  and 
void  for  uncertainty  of  meaning.  The  provi- 
sions of  the  act,  In  order  for  It  to  be  en- 
forceable, should  be  plain  enough  in  mean- 
ing for  those  operating  the  Industry  afTected 
by  it  to  know  and  realize  whether  by  engag- 
ing in  an  act  of  repair  they  would  breadi  its 
terms.  If  the  act  meets  and  fulfills  the  re- 
quirements of  this  rule,  it  would  be  sufficient- 
ly definite  bi  meaning  to  be  operativ&  If  It 
is  not  sufficiently  plain  in  meaning  for  those 
engaged  in  the  line  of  industry  affected  to 
so  understand  its  terms  and  provisions,  then 
the  act  would  and  should  t>e  held  void 
for  uncertainty,  as  it  would  be  inexcus- 
able for  a  government  to  fine  or  punish  its 
citizens  for  an  infraction  of  a  law  which 
In  Its  terms  could  not  be  understood  by 
them.  But  it  Is  equally  true  that.  If  the 
act  of  the  Legislature  Is  as  definite  in  mean- 
ing as  the  nature  of  the  subject  would  allow, 
no  more  than  this  should  be  expected  to  meet 
the  rule  of  certainty  required ;  to  hold  others 
wise  would  be  to  nullify  the  power  of  the 
Legislature  to  legislate  at  all  on  a  proper 
subject  for  ite  consideration. 

[4]  It  is  worthy  of  notice  to  observe  that 
the  term  "Ught  repairs,"  as  used  In  said  sec- 
tion, is  not  a  portion  of  the  act  which  pe- 
nalizes the  Infraction  of  its  provisloD,  and 
not  a  portion  of  the  act  which  creates  the 
quasi  penal  offense,  but  the  term  Is  used 
iu  a  provision  exempting  from  suit  or  pros- 
ecution under  the  act  the  persons  affected  hj 
its  provisions.  It  is  one  of  the  defenses  to 
a  prosecution  under  the  act  which  the  act  It- 
self provides  for  the  benefit  of  those  air 
gaged  in  the  construction  and  repair  of 
railroad  equipment  As  used  in  tUs  connec- 
tion, we  think  the  meaning  of  that  portion 
of  the  act  of  the  Iieglslature  which  creates 
tlie  offense  is  not  rendered  as  uncertain  as 
it  would  be  if  the  term  "light  repairs"  con- 
stituted an  ingredient  of  the  offense  itself. 

The  subject  of  legislation  was  the  protec- 
tion of  those  engaged  in  repair  work  from 
exposure  to  Inclement  weather.  This  was 
a  pr(9>er  subject  for  legislation,  and  the 
Legislature  was  within  its  constitutional 
powers  in  considering  the  subject  It  was 
their  duty,  however,  in  passing  opon  it  to 
write  the  law  plain  enoogh  to  advise  per- 
sons affected  by  it  whMi  and  under  what 
circnmstanoes  their  acta  and  conduct  would 
breach  ite  terms.  At  the  same  time  no  one 
should  contend  that  it  was  the  liegislatnre's 
duty  to  accomplish  in  expression  of  clear- 
ness that  which  la  impoBsibl&  While  wltUa 
their  Jurisdiction  they  were  legislating  upon 
a  proper  subject,  could  the  Legislature  have 
made  this  exemption  any  plainer  in  mean- 
ing than  they  did  make  itT  The  term  "li^t 
repairs"  Is  composed  of  two  words  of  com- 
mon and  constant  use  by  those  engaged  in 
every  line  Of  employment,  and,  when  used 
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together,  should  be  reasonably  plain  In  mean- 
ing to  any  person ;  and,  when  the  term 
"light  repairs"  Is  considered  by  those  en- 
gaged In  a  special  line  of  industry  and  call- 
ing, sQch  as  the  railroad  business,  it  la  pos- 
sible that  it  might  have  a  te<ADlcal  mean- 
ing in  common  use  as  applied  to  such  in- 
dustry, and  tn  such  event  the  expression 
'light  repairs"  would  mean  what  it  is  com- 
monly understood  to  mean  among  those  en- 
gaged in  such  special  line  of  Industry.  But, 
aside  from  the  possibility  of  this  technical 
meaning;  the  inquiry  is  pertinent  as  to 
whether  the  Legislature  could  have  used 
plainer  words  than  "light  repairs"  and 
conveyed  a  clearer  meaning  than  that  term 
imports.  What  clearer  expression  could  have 
been  used?  What  could  have  been  provided 
tn  the  act  to  make  the  meaning  plainer?  It 
occurs  to  us  that  a  more  definite  expression 
could  not  have  been  used  to  cover  the  subject 
intended.  If  a  definition  of  the  term  "light 
repairs"  had  been  attempted,  it  would  have 
been  impossible  of  construction,  unless  a  cat- 
alogue of  all  repairs  that  might  be  considered 
"light"  was  embraced  in  the  act  This  would 
Itave  been  Indeed  a  dlfQcnlt,  if  not  an  Impos- 
sible, task,  when  all  the  separate  parts  of  the 
complicated  machinery  in  use  in  the  equip- 
ment and  operation  of  railroads  which  might 
need  repairs  were  considered,  and  the  char- 
acter of  the  repairs  to  each  of  said  pieces  of 
machinery,  whether  'light"  or  otherwise, 
were  taken  into  account.  The  task  of  cata- 
loguing all  repairs  on  all  the  machinery  of 
a  railroad  company,  and  of  properly  classi- 
fying the  repairs  which  would  be  "light  re- 
pairs" would  api)ear  entirely  unreasonable 
to  demand  of  the  Legislature.  Such  a  rigid 
requirement  would  be  too  great  a  restriction 
upon  the  legislative  functions,  and,  if  fol- 
lowed, would  shorten  the  arm  of  the  Legis- 
lature to  an  extent  that  would  amount  to 
a  sertons  hindrance  to  the  exercise  of  their 
constitutional  fnnctlons.  We  know  of  no 
rule  of  construction  that  would  authorize  us 
to  nullify  an  act  of  the  Legislature  because 
of  uncertainty  in  meaning,  when  from  the 
nature  of  the  subject  legislated  upon  no  more 
deflnlte  meaning  could  reasonably  be  ex- 
pressed, the  effect  of  which  would  be  to 
prohibit  legislation  upon  the  subject  What 
constitutes  "light  repairs"  In  any  stated  line 
of  Industry  should  find  little  difficulty  among 
those  engaged  in  that  particular  line  of  em- 
ployment We  think  the  statute  in  question 
is  BufBdently  deflnlte  for  those  affected  by 
It  to  understand  its  meaning  so  as  to  know 
under  what  circumstances  they  would  be 
transgressing  its  provisions.  This  is  all 
that  is  or  should  be  required. 

Several  expressions  used  in  the  act  of  the 
Thirty-First  Legislature,  commonly  known  as 
the  "Water-Closet  Law,"  do  not  seem  more 
certain  than  the  term  "light  repairs";  yet 
this  statute  has  been  sustained  against  the 
Identical  attack  that  is  made  upon  the  stat- 


ute Involved  in  the  instant  case.  In  the 
water-closet  statute  (Acts  29th  Leg.  c.  183), 
which  was  penal  in  its  nature,  one  of  the 
requirements  of  the  railroad  companies  was 
to  keep  water-closets  or  privies  In  a  "rea- 
sonably clean  and  sanitary  condition."  An- 
other of  its  provisions  was  that  said  water- 
closets  should  be  maintained  "either  within 
Its  passenger  depots,  or  in  connection  there- 
with, or  within  a  reasonable  and  convenient 
distance  therefrom."  Another  was  "to  keep 
said  water-closets  and  depot  grounds  ad- 
jacent thereto  well  lighted  at  such  hours  in 
the  nighttime  as  Its  passengers  and  patrons 
at  such  stations  may  have  occasion  to  be  at 
the  same." 

At  a  glance  it  is  seen,  and  requires  no 
argument  to  establish,  that  each  of  said  pro- 
visions in  the  water-closet  law  contains  na 
greater  degree  of  certainty  than  the  repair  . 
statute.  The  water-closet  statute  was  by 
this  court  held  to  be  suitable  to  the  subject- 
matter  of  the  act,  and  not  violative  of  the 
Constitution,  or  inoperative  on  account  of  un- 
certainty. In  passing  upon  that  case  this 
court,  speaking  through  Mr.  Justice  Phillips, 
clearly  expressed  the  true  rule,  and  the  rea- 
son therefor,  in  the  following  language: 

"Neither  do  we  regard  the  act  inoperative  or 
violative  of  either  the  federal  or  state  Consti- 
tution because  of  any  vagueness  or  nncertainty 
in  its  terms.  A  requirement  that  the  water- 
closets  be  keot  in  a  reasonably  clean  and  sani- 
tary condition,  that  they  be  located  within  a 
reasonable  *  *  *  distance  from  the  passen- 
ger depots,  or  be  kept  in  connection  therewith, 
and  that  tbey  be  kept  well  lighted,  presoits  no 
difficulty  to  the  understanding,  and  ^ould 
present  none  in  its  observance.  Its  terms  are 
suitable  to  the  subject-matter  of  the  act ;  and, 
having  regard  for  the  difference  in  conditions  at 
the  stations  upon  railway  lines  where  it  is  made 
operative,  the  use  of  more  specific  language 
would  very  probably  have  provided  only  an  ar- 
bitFaiT  and  impracticable  rule."  State  v.  T 
&  P.  By.  Co.,  154  S.  W.1169. 

We  think  the  rule  stated,  and  the  rea- 
sons given  therefor,  in  that  case  by  this 
coart,  have  direct  application  to  the  question 
Involved  in  this  case. 

In  1907  the  federal  Congress  passed  an  act 
regulating  the  hours  of  s^Tlce  f<w  the  em- 
ployte  of  common  carriers.  Act  March  4, 
1907,  c  2939,  i  2,  34  SUt  1416  (U.  8.  Comp. 
St  1913,  i  8678).  Among  its  provisions  is 
this: 

TelegraiA  operators,  train  dispatchers,  etc., 
are  not  permitted  to  serve  more  than  nine  hoiua 
in  the  twenty-four  hour  period  in  offices  op- 
erated continuously  night  and  day,  or  tliirteen 
hours  in  offices  operated  only  during  daytime, 
except  in  case  of  emergency,  when  the  employes 
named  in  this  proviso  may  be  permitted  to  be  and 
remain  on  duty  for  four  additional  hours  In 
the  twenty-four  hour  period,  or  not  exceeding 
three  days  in  any  week. 

The  constitutionality  of  this  act  of  Con- 
gress was  assailed  on  the  ground  that  the 
use  of  the  term  "except  in  case  of  emergency" 
rendered  the  act  so  uncertain  and  vag^ne  as 
to  be  incapable  of  enforcement  as  a  penal 
statute.  Tills  contention  was  overruled  by 
the  United  States  Supreme  Oourt  In  the  case 

Google 


Digitized  by ' 


>8' 


870 


1T9  SOUTHWEBTBIKN  BBPORTER 


(Co. 


of  Baltimore  ft  Ohio  Railway  Gompany  t.  L 
C.  O.,  221  U.  ».  612,  31  Sup.  Ct  621,  55  L. 
BJd.  878.  In  passing  upon  the  questioa  that 
ooart  said: 

"It  is  said  that  the  words  'except  in  caae  of 
emergency'  make  the  application  of  the  act  bo 
uncertain  as  to  destroy  its  validity.  But  this 
argnment,  in  substance,  denies  to  the  Legisla- 
ture the  power  to  use  a  generic  description,  and, 
if  pressed  to  its  logical  conclusion,  would  prac- 
tically nullify  the  legislative  authority  by  mak- 
ing it  essential  that  legislation  should  define, 
without  the  use  of  generic  terms,  all  the  specific 
instances  to  be  brought  within  it.  In  a  legal 
sense  there  is  no  uncertainty.  Congress,  by  an 
appropriate  description  of  an  exceptional  class, 
has  established  a  standard  with  respect  to  which 
cases  that  arise  must  be  adjudged." 

The  Texas  Anti-Trust  Act  of  1899  (Acts 
26tb  Leg.  c.  146)  denounces  contracts  and  ar- 
rangements "reasonably  calculated  to  fix  and 
regulate  the  price  of  commodities,"  etc.  And 
the  Texas  Anti-Trust  Act  of  1903  (Acts  28Ui 
Leg.  c.  W)  prohibits  acts  which  "tend  to  fix 
and  regulate  the  price  of  commodities," 
Bach  of  said  acts  was  penal  In  its  nature. 
They  were  attacked  on  the  ground  that  they 
were  vague,  Indefinite,  and  uncertain.  The 
Court  of  Clrll  Appeals  overruled  this  con- 
tention in  the  case  of  Waters-Pierce  Oil 
Oo.  V.  State,  48  Tex.  Civ.  App.  162,  106  S. 
W.  918.  This  court  denied  a  writ  of  error 
In  said  case.  The  same  attack  was  made 
upon  these  acts  in  the  same  case  before  the 
United  States  Supreme  Court,  and  their  coa- 
tentlon  that  the  acts  were  vague  and  uncer- 
tain was  overruled  by  that  court  212  U. 
S.  86,  29  Sup.  Gt  220,  53  U  Bd.  417.  These 
statutes  contain  a  greater  element  of  uncer- 
tainty than  does  the  statute  involved  In  the 
case  under  consideration.  The  Sherman 
Anti-Trust  Act  is  not  more  specific  than  this 
statute,  which  requires  the  erection  of  sheds 
for  repair  work,  and  it  has  t)een  many  times 
sustained  against  attacks  for  uncertainty  in 
meaning.    That  act  provides  that: 

"Section  1.  Every  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  is  hereby 
declared  to  be  illegaL  Every  person  who  shall 
make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  sfaaU  be  deemed 
guilty  of  a  misdemeanor,  and,  on  convictiun 
thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 

"Sec.  2.  Every  person  who  shall  monopolize, 
or  attempt  to  monopolize,  or  combine  or  con- 
spire with  any  other  person  or  persons,  to  monop- 
olize any  part  of  the  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court" 
Act  July  2.  1890.  c.  647,  26  Stat  20©  (U.  S. 
Comp.  St  1913,  §!  8820,  8821). 

It  contains  no  definition  or  explanation  of 
the  meaning  of  a  "contract  or  combination 
In  the  form  of  trust,"  or  of  the  expression 
"conspiracy  In  restraint  of  trade,"  or  of  the 


expression  "who  shall  monopolize,"  or  of  the 
expression  "combine  or  conspire  with  other 
persons,"  but  it  has  withstood  many  attacks 
for  uncertainty  of  meaning.  United  States 
V.  Knight  Co.,  166  U.  S.  1,  15  Sup.  Ct  249,  39 
L.  Ed.  325;  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  291,  17  Sup.  a 
540,  41  L.  Ed.  1007;  United  States  v.  Johit 
Traffic  Association,  171  U.  S.  506,  19  Sup. 
Ct  25,  43  L.  Ed.  258;  Hopkins  v.  United 
States,  171  U.  S.  678,  19  Sup.  Ct  40,  43  L. 
Ed.  290;  Anderson  v.  United  States,  171  U. 
S.  604,  19  Sup.  Ct  60,  43  U  Ed.  300;  Ad- 
dyston  Pipe  ft  Steel  Co.  v.  United  SUtes, 
175  U.  S.  211,  20  Sup.  Ct  96,  44  Ll  EH 
136;  Montague  &  Oo.  v.  Lowry,  193  U.  S.  38, 
24  Sup.  Ct  307,  48  L.  Ed.  606 ;  Northern  Se- 
curities Oo.  V.  United  States,  193  U.  S.  197, 
24  Sup.  Ct  436,  48  U  Ed.  679.  These  in- 
stances serve  to  Illustrate  the  futility  of  the 
contenticxi  that  the  act  of  the  Legislature 
which  requires  shelter  to  he  provided  for  the 
employes  of  railway  companies  when  engag- 
ed In  the  construction  or  repair  of  their 
equipment  is  too  vague  and  indefinite  to  be 
operativa  We  think  the  term  "light  repein" 
makes  plain  the  Intent  of  the  Legislature,  and 
that  the  Industries  affected  by  the  legisla- 
tion will  not  suffer  from  a  failure  to  ■aaia- 
stand  Its  meaning,  and  that  the  courts  and 
juries  will  find  no  difficulty  in  determining 
from  the  facts  In  each  case  whether  the 
repairs  were  "light,"  or  otherwise. 

We  conclude  that  the  holding  of  the  Oonrt 
of  Civil  Appeals,  and  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded 
for  another  trial ;  and  it  is  ao  ordered. 


ACOSTA  et  aL  v.  STATE.    (No.  3762.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1915.) 

1.  Okiminai.  Law  «sd1131— AppxAir-Diains- 

SAL. 

Where,  since  conviction  and  pending  appeal, 
accused  escaped  from  custody,  the  appeal  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2971-2979,  2985 ;  Dec  Dig. 
<8i=1131.] 

2.  RoBBEBT    «s924—PB08KounoN— Evidence 

—Sufficiency. 

Where  the  indictment  charged  that  defend- 
ants made  an  unlawful  assault  on  the  complain- 
ing witness  and  bj  violence  put  him  in  fear  ol 
life  and  bodily  injury  and  in  that  way  robbed 
him,  a  conviction  where  the  death  penalty  was 
not  assessed  is  warranted  on  proof  that  they 
terrorized  the  witness  with  a  razor  and  despoil- 
ed him,  though  a  razor  l>e  not  a  deadly  weapon. 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Cent  Dig.  U  32-36;   Dec  Dig.  «=»24.J 

Appeal  from  District  Court,  Potter  Coun- 
ty; Hugh  L.  Umphres,  Judge. 

Jesus  Acosta  and  Samual  Rosas  were  con- 
victed of  robbery,  and  they  appeal.  Affirmed 
as  to  Jesus  Acosta,  and  appeal  of  Samual 
Rosas  dismissed. 
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jr.  Ifarrln  Jones,  of  Amarillo,  for  appel- 
lants. C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  X  Appellants  were  convicted 
onder  an  indictment  charging  them  with  rob- 
bery, and  their  punishment  assessed  at  five 
years'  confinement  in  the  penitentiary. 

[1]  Since  said  conviction,  and  while  this 
case  was  {tending  in  this  court  on  appeal,  it 
is  made  to  appear  by  affidavits  on  file  that 
appellant  Samual  Rosas  has  escaped  from 
custody.  The  state's  motion  to  dismiss  the 
appeal  as  to  said  appellant  is  therefore  sus- 
tained, and  this  cause  dismissed  as  to  said 
appellant  Samual  Rosas. 

[t]  There  are  no  bills  of  exception  In  the 
record.  The  special  charges  requested  by 
appellant  were  all  given;  consequently,  if 
the  evidence  sustains  the  verdict,  the  Judg- 
ment as  to  Jesus  Acoeta  must  be  affirmed. 
Hargarito  Estrada  testified  that  the  two  ap- 
pellants agreed  to  show  him  the  way  to  a 
barber  shop;  that  they  carried  him  into  a 
room,  drew  a  vazoe  on  him,  and  told  him  to 
hold  up  his  hands,  and  when  he  did  so  they 
went  through  his  pockets  and  took  bis  mon- 
ey. This  made  a  case,  if  the  Jury  believed 
the  testimony;  and  evidently  they  did  be- 
lieve it  Appellant  contends  that  a  razor  is 
not  per  se  a  deadly  weapon.  We  are  inclined 
to  believe  that  all  mankind  know  that  death 
can  be  inflicted  by  a  razor  in  the  hands  of  a 
grown  man.  At  any  rate,  the  death  penalty 
was  not  assessed,  but  only  five  years  adjudg- 
ed. If  the  razor  should  be  held  not  to  be  a 
deadly  weapon,  as  the  indictment  alleged 
that  appellants  made  an  unlawful  assault  on 
Margarito  Estrada  and  by  violence  did  put 
the  said  Estrada  in  fear  of  life  and  bodily  In- 
Jury,  the  evidence  supports  the  verdict. 

The  Judgment  is  affirmed  aa  to  Jesus  Acos- 
ta,  and  the  appeal  is  dismissed  as  to  Samual 
Rosas. 


GRANT  V.  STATE.    (No.  3766.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1915.) 

1.  C^IUINAL    I/AW     *=>598 CONTINUAKOT  — 

Surprise— DiuGENCx. 

In  a  prosecution  for  unlawfully  carrying 
a  pistol,  where  the  state  showed  that  defendant 
bad  unlawfully  carried  a  pistol  once  at  a  card 
game,  and  the  other  time  at  another  place,  and 
defendant,'  after  announcement  for  trial,  applied 
for  a  continuance  on  the  ground  that  he  did  not 
know  that  the  state  would  show  that  he  car- 
ried the  pistol  at  the  card  game,  and  that  he 
could  prove  that  he  did  not  have  the  pistol 
there,  in  view  of  the  pendency  of  the  case  for 
six  mofaths,  his  having  the  pistol  at  another 
place,  and  the  fact  that  he  produced  no  testi- 
mony with  reference  to  the  card  game,  the  con- 
tinuance was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1336-1341;  Dec.  Dig.  «= 
698.1 

2.  C»nnnAi,  liAW  «=»1159  —  Appeai.  —  Ques- 
tion OK  Fact— CoRFUCTiNG  Evidence. 

Where  a  direct  conflict  in  the  testimony  has 
been  decided  adversely  to  the  accused,  the  Conrt 


of  Criminal  Appeals  is  not  ordinarily  authoris- 
ed to  reverse  the  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  (3ent  Dig.  {{  3074-^083;  Dec.  Dig.  «a> 
1159.] 

Appeal  from  Van  Zandt  County  C!ourt;  R. 
M.  Lively,  Judge. 

Charlie  Grant  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

Ii.  Davidson,  of  Canton,  for  appellant  O. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  unlawfully  carrying  a  pistol;  bis  punish- 
ment being  assessed  at  a  fine  of  $1(X). 

The  facts  are  in  conflict  Tbe  state  made 
out  a  case  showing  that  atqiellant  on  two 
diCTerent  occasions  had  a  pistol  under  cir- 
cnmstances  which  would  not  Justify  liim  in 
carrying  it — once  at  a  card  game;  and  the 
other  time  at  a  difTerent  place  subsequent 
to  the  time  of  having  it  at  the  card  game. 

[11  After  annonncement  for  trial  appellant 
filed  what  we  suppose  was  intended  to  oper- 
ate as  an  application  for  a  continuance.  In 
this  he  says  he  was  not  aware  of  the  fact 
that  the  state  would  produce  evidence  that 
he  had  the  pistol  at  the  time  of  the  card 
playing,  and  that  he  could  prove  by  certain 
named  witnesses  whom  he  alleges  were  pres- 
ent at  the  time  and  place  of  the  card  game 
who  would  testify  he  did  mot  at  that  place 
have  a  pistol.  The*  court  qualifies  this  bill 
by  stating  that  the  case  had  been  pending 
for  six  months,  and  that  appellant  bad  not 
employed  counsel  until  the  day  of  the  trial, 
and  no  effort  had  been  made  to  obtain  any 
evidence,  and  no  process  Issued  for  witness- 
es. This  would  show  a  want  of  diligence  in 
the  preparation  of  his  case  for  triaL  Be 
might  have  ascertained  very  readily  that  the 
state's  witnesses  would  testify  he  had  a 
pistol  at  the  card  game,  but  if,  as  a  matter 
of  fact,  he  did  not  have  the  pistol  at  the 
card  game,  he  should  have  investigated  the 
matter  to  ascertain  what  the  state's  case 
would  be,  or  upon  what  testimony  the  state 
would  rely.  But  if  his  witnesses  would  so 
swear,  the  other  incident  remains  that  he 
had  the  pistol  at  the  house  of  Fred  Hender- 
son, where  the  state's  witness  Sandy  <3ar- 
michal  resided.  He  was  the  main  state  wit- 
ness, especially  as  to  the  card  game.  There 
is  other  testimony  supporting  Carmichal  as 
to  the  incident  at  Henderson's  residence.  If 
the  witnesses  would  testify  as  he  indicated  in 
his  application  with  reference  to  the  card 
game,  the  other  incident  still  remained.  He 
denies  having  the  pistol  on  both  occasions, 
but  his  application  for  postponement  ca  ac- 
count of  surprise  does  not  include  the  in- 
cident at  the  Henderson  bouse.  There  is 
another  weakness  in.  this  record  with  refer- 
ence to  this  particular  matter,  to  wit:  That 
none  of  these  witnesses  were  produced  on 
the  motion  for  new  trial,  or,  rather,  no  testi- 
mony from  any  of  them  with  reference  to 
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the  card  game  was  offered  as  to  -wbether 
they  were  tbere  or  whether  the  plttol  was 
exhibited  at  that  particular  time  and  place. 
So  from  any  viewpoint  we  do  not  think  there 
is  any  particular  merit  In  this  application, 
and  no  error  In  the  action  of  the  court  re- 
fusing the  motion  for  new  trial. 

[2]  The  other  bill  of  exceptions  was  re- 
served to  the  Insufficiency  of  the  testimony. 
VTbere  there  is  a  direct  conflict  In  the  tes- 
timony, and  this  has  been  decided  adversely 
to  the  accused,  this  court  would  not  be  au- 
thorized ordinarily  to  reverse  the  Judgment 
Apiiellant  testified  onb  way,  and  the  state's 
witness  the  other,  making  a  direct  conflict, 
In  regard  to  the  fact  of  having  the  pistol  at 
both  places.  Tbere  was  no  election  asked 
as  to  which  transaction  the  state  would  rely 
upon,  and  the  case  went  before  the  court 
with  testimony  in  regard  to  both  transactions 
and  without  objection. 

So  from  any  viewpoint  we  think  this  Judg- 
ment should  be  affirmed;  and  it  is  accord- 
ingly 80  ordered. 


SOUTHALL  T.  STATE.    (No.  8672.) 

(Cktort  of  Criminal  Appeals  of  Texas.    Oct.  13, 

1015.    Rehearmg  Denied  Nov. 

10,  1915.) 

1.  OBnCINAIi  LiAW  ^=9422— EVIDENCK— DECI.A- 

BATioNS  or  Tribd  Pabtiks. 

Where  defendant  and  three  other  boys  were 
together  when  one  of  them  made  an  assault, 
and  were  also  together  some  time  prior  to  the 
assault,  and  in  such  a  position  as  to  lead  the 
tary  to  believe  that  defendant  could  have  and 
did  hear  a  remark  made  by  one  of  the  crowd 
that  they  would  get  the  prosecuting  witness  on 
his  way  home,  such  remark  was  admissible  on 
the  question  of  whether  defendant  was  a  prin- 
cipal in  the  commission  of  the  assanlt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  it  d84-96S;  Dec.  Dig.  «=> 
422.] 

2.  Cbimhtal  Law  «=>418— EvinENOi}— Dkoi.a- 

RATIONS  IN  DBTENOANT'S  PBESENCB. 

On  a  trial  for  assaulting  a  party  while  he 
was  on  bis  way  home  in  0?s  buggy,  evidence 
that  before  starting  for  home  G.  approached  him 
and  said,  "Come  on  and  let's  go  home,"  and 
that  the  assaulted  party  responded,  "All  right," 
was  admissible  over  the  objection  that  defendant 
was  not  present,  where  it  appeared  that  lie  was 
near  enough  that  the  assaulted  party  heard  a 
remark  made  by  him  or  one  of  his  companions. 
[EM.  NotSk— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  963-072;  Dec.  Dig.  «=> 
418.] 

3.  Cbiminal   Law    $=3423— Evidknob— Dec- 

LABATIONS  or  TBIBO  PaBTIKS. 

Where,  on  a  trial  for  assault  involving  a 
dispute  as  to  whether  defendant  was  a  principal 
in  the  commission  of  the  assault  by  W.,  the  evi- 
dence placed  defendant  where  he  could  and  prob- 
ably did  hear  arrangements  for  the  assaulted 
party  to  ride  home  with  Q.,  and  showed  that  he 
was  with  W.  when  W.  and  his  companions  plac- 
ed their  buggies  so  that  G.  could  not  pass,  and 
that,  when  the  prosecuting  witness  struck  W. 
with  a  plank  and  knocked  him  down,  defendant 
jerked  the  plank  from  the  prosecuting  witness. 


evidence  that,  when  G.  drove  up  to  the  point 
where  the  road  was  blocked  by  the  buggies,  W. 
told  him  to  tell  the  prosecuting  witness  to  get 
out  and  that  he  was  going  to  whip  him,  was  ad- 


missible on  the  issue  of  whether  there  was  t 
premeditated  assault,  whether  there  was  a  con- 
spiracy between  defendant,  W.,  and  their  com- 
panions to  bring  about  the  assault,  and  whether, 
with  a  knowledge  of  these  facts,  defendant  so 
conducted  himself  as  to  become  a  principal. 

[Ed.  Note.— For  other  cases,  see  Crimin*! 
Lew,  Cent  Dig.  {{  080-1001 ;  Dec.  Dig.  «s> 
423.J 

4.  Cbiionai,  Law  «=>423— Etidencb— Acn 

AND    DkCLAKATIONB    OF    CONSPIBATOBS. 

Evidence  as  to  what  W.  did  to  the  prosecat- 
ing  witness  after  he  ran  away,  pursued  b;  W^ 
was  admissible  over  the  objection  that  defendant 
was  not  present^  if  be  was  a  principal  in  the 
commission  of  the  oSense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  089-1001;    Dec.  Dig.  «=» 

6.  Cbikinaii   Law   4=s>427  —  Pabtxes  —  Evi- 
dence. 

Where  the  evidence  showed  that  after  the 
assaulted  party  ran,  pursued  by  W.,  defendant 
and  W.'s  other  companions  followed  after  them, 
and  when  they  came  up  with  W.  and  the  as- 
saulted party  remarked  that  W.  ought  to  beat 
such  party's  bead  off,  ttiis  was  a  strong  circuQi- 
stance  tending  to  show  that  defendant  was  pres- 
ent and  lendmg  encouragement  to  W.  in  the 
commission  of  the  assault  and  gniltv  of  aach 
conduct  as  would  make  iiim  principal 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1012-1017 ;  Dec.  IMg.  «=> 
427.] 

6.  Cbivinai,  Law  (S=3410,  420  — Evidence — 
Hearsay. 

Where  an  assaulted  party  testified  tbat  W. 
beat  him  with  a  fence  rail,  and  tbat  he  knew 
it  was  a  fence  rail  because  one  was  found  on 
the  ground  the  next  morning  with  blood  on  it, 
but  on  cross-examination  it  appeared  that  he 
did  not  go  back  to  the  scene  of  difficulty  or  lee 
the  rail,  but  that  G.  went  back  and  found  the 
rail  and  saw  the  blond,  the  assaulted  party 
should  not  have  been  permitted  to  testify  as  to 
what  he  learned  from  G. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Out  Dig.  U  073-063;  Dee.  Dig.  «3>418, 
4:^0.] 

7.  Cbiminai,  Law  «s>1160— Habuucbb  Bkboi 
— ADUiasiON  OF  Evidence. 

The  admission  of  his  testimony  concemuig 
the  fence  rail  was  not  reversible  error,  where 
G.  testified  to  the  same  facts,  and  there  was  no 
evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Crimtnat 
Law,  Cent  Dig.  M  754,  3088,  3130,  3137-31«: 
Dec.  Dig.  «=3ll6e.] 

8.  Assault  awd  Battebt  «=»oa— Bvidbnos- 
Weioht  and  Suffioienct. 

On  a  trial  for  assault  evidence  as  to 
whether  defendant  was  a  principal  in  the  offense 
or  an  innocent  bystander  held  to  aupport  a  vei^ 
diet  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Aseanlt  and 
Battery,  Cent  Dig.  »  137-1^;  Dec.  Dig.  «=» 
92.] 

0.  AsBAULiT  AND  BATTEBT  «S392— Etidekcb- 
WeIOIIT  and  8DFFICXENCT. 

On  a  trial  for  aggravated  assault  evidence 
held  sufficient  to  show  a  premeditated  plan  to 
waylay  an  assaulted  party,  and  that  be  was 
waylaid  and  a  fight  forced  at  a  point  selected  bj 
defendant  and  liia  companions. 

[Ed.  Note.— For  other  cases,  see  Aasault  and 
Battery,  Cent  Dig.  gg  137-139;  Dec.  Dig.  «=» 
92.] 

Appeal  from  Johnson  County  Court;  0. 
Jay  Jackson,  Judge. 
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Unlce  Soathall  was  convicted  of  aggravat- 
ed assault,  and  he  appeals.    Affirmed. 

Johnson  &  Harrell,  of  Cleburne,  for  appel- 
lant G.  G.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HABPBB,  X  Appellant  prosecutes  this 
appeal  from  a  conviction  for  aggravated  as- 
sault Under  this  record  there  could  be  no 
question  that  Ods  Woods  did  make  an  ag- 
gravated assault  upon  M.  M.  Wilshlrc;  the 
only  contested  Issue  In  the  ease  being  wheth- 
er or  not  appellant's  conduct  on  that  occasion 
was  such  as  to  make  blm  a  principal  in  the 
commission  of  the  offense. 

[1]  The  undisputed  testimony  in  the  case 
would  show  a  number  of  young  gentlemen 
bad  attended  a  moving  picture  show  at  Bniv 
leson.  After  the  show  Wllshlre  asked  Wood 
Haynes  if  he  knew  when  Miller  was  coming 
back.  Otis  Woods  responded,  "I  don't  know 
anything  about  him."  Wllshlre  said,  "I  was 
not  speaking  to  you,"  when  Wood  cursed 
him,  and  invited  him  to  go  behind  the  stores, 
when  he  would  whip  him.  It  is  made  to  ap- 
pear, by  defendant's  testimony,  that  at  this 
time  appellant  advised  Woods  to  desist,  and 
Woods  said  he  would  if  Wllshlre  did  not  want 
to  fight  Wllshlre  retired  into  a  restaurant, 
and  Woods,  appellant  Wyatt  Hunt  and  Trav- 
is Brown  got  together  on  the  gallery  of  the 
restaurant.  Several  witnesses  testi^,  while 
these  four  boys  were  together,  some  one 
said,  referring  to  Wllshlre,  "We  will  get 
him,  or  I  will  get  him  on  his  road  home." 
Appellant  accepted  the  bills  as  filed  by  the 
court  and  in  the  qualification  the  court  says 
tile  evidence  shows  "that  at  the  time  such 
remarks  were  made  appellant,  Otis  Woods, 
Wyatt  Hunt,  and  Travis  Brown  were  togeth- 
er In  front  of  the  restaurant,  and  that  the 
remark  came  from  the  crowd  so  bunched  up." 
As  qualified  by  the  court,  these  bills  present 
no  error.  All  four  were  together  when  the 
assault  was  made  by  Woods,  and,  the  testi- 
mony showing  that  if  appellant  did  not  make 
the  remark  himself,  he  was  standing  in  such 
proxlntity  as  to  lead  a  Jury  to  believe  that  he 
conld  have  and  did  hear  it,  it  would  be  ma- 
terial testimony  on  the  issue  of  whether  or 
not  appellant  was  a  prindpal  in  the  commis- 
sion of  the  offense. 

[2,  3]  There  ate  also  several  bills  in  the 
record  objecting  to  the  admissibility  of  a 
statement  made  by  OuUey  to  WUshire  while 
he  was  in  the  restaurant  and  appellant  and 
the  other  young  men  were  on  the  gallery. 
It  is  made  to  appear  by  the  testimony  that 
Wllsbire,  Instead  of  going  to  his  own  home  to 
avoid  a  difficulty,  went  with  Gulley  In  Gul- 
ley's  buggy.  After  Wllshlre  had  stayed  in 
the  restaurant  for  some  time,  Gulley  ap- 
proached him  and  said,  "Come  on  and  let's 
go  home,"  to  which  Wllshlre  responded,  "All 
right"  Appellant  objected  to  this  on  the 
gronnd  that  he  was  not  present  when  the  lan- 
guage was  used.    The  record  discloses  that 


appellant  and  the  other  young  men  were  on 
the  gaUery  of  the  restaurant  at  the  time; 
that  Wllshlre  could  and  did  hear  what  was 
said  by  them  when  the  remark  was  made, 
"We  or  I  will  get  him  on  his  way  home," 
and  consequently  appellant  and  those  with 
him  were  In  such  a  position  that  they  could, 
and  probably  did,  hear  what  was  said.  The 
record  further  discloses  that  when  WUshire 
and  Gulley  got  in  the  buggy  and  started  and 
had  gone  about  two  miles,  appellant.  Woods, 
Hunt  and  Brown  were  in  buggies  in  the 
forks  of  the  road,  their  buggies  being  so 
placed  that  it  was  impossible  for  Gulley  to 
drive  on;  that  Woods  asked  him  if  WUshire 
was  in  the  buggy,  and,  upon  being  answered 
in  the  afflrmative,  said,  "TeU  WUshire  to  get 
out;  I  am  going  to  whip  him."  Appellant 
being  placed  by  the  evidence  in  a  position 
where  he  could  and  probably  did  hear  the 
arrangements  made  between  GuUey  and  WU- 
shire for  WUshire  to  accompany  GuUey 
home,  and  appellant  also  being  in  company 
with  Woods  on  GuUey's  road  home  at  the 
time  the  buggies  were  so  placed  that  Gulley 
could  not  pass,  and  Woods  said  to  GuUey, 
"Tell  WUshire  to  get  out;  I  am  going  to 
whip  him,"  the  testimony  was  admissible  on 
the  Issue  of  whether  or  not  there  was  a  pre- 
meditated assault  and,  it  there  was  a  con- 
spiracy between  appellant  Woods,  and  the 
other  two  young  gentlemen  to  so  place 
themselves  In  the  road  as  to  bring  it  about, 
and  whether  or  not  appellant  with  a  knowl- 
edge ot  these  facts,  so  conducted  himself  at 
the  time  of  the  assault  as  to  render  himself 
a  principal  in  the  offense  committed  by 
Woods.  The  state's  evidence  would  show, 
when  WUshire  struck  Woods  with  a  plank 
and  knocked  him  down,  appeUant  Jerked  the 
plank  from  Wllshlre  and  handed  it  to  Woods. 
Appellant  admits  getting  the  plank  from 
Wllshlre,  but  says  be  did  not  hand  it  to 
Woods;  that  Woods  Jerked  it  out  of  his  hand. 
The  testimony  objected  to  was  properly  ad- 
mitted. Holden  v.  State,  18  Tex.  App.  106; 
La  Grone  v.  State,  61  Tex.  Cr.  B.  170,  136 
S.  W.  122. 

[4,  S]  When  the  fight  took  place  in  the 
road,  and  appellant  took  the  plank  away 
from  Wllshlre,  and  he  either  handed  it  to 
Woods,  or  Woods  wrenched  It  out  of  his 
hands  and  struck  WUshire,  WUshire  ran, 
Woods  pursuing  him.  Appellant  objected  to 
Wllshlre  testifying  what  Woods  did  to  him 
after  he  ran,  on  the  ground  that  appellant 
was  not  present  If  appellant  was  a  princi- 
pal in  the  commission  of  the  offense,  the 
evidence  would  be  admissible,  and,  aa  the 
evidence  shows  that  appellant.  Brown,  and 
Hunt  followed  on  after  them,  and  the  state's 
testimony  would  show  that  when  they  caught 
him  with  Woods  and  WUshire  they  remarked 
"that  he  [Woods]  ought  to  beat  your  [WU- 
shire's]  damned  head  off,"  it  would  be  a 
strong  circnmstance  tending  to  show  that 
appellant  was  present  and  loading  encourage- 
ment to  Woods  In  the  commissiraof  the  a»- 
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sault,  and  guilty  of  snch  condact  as  would 
make  bim  a  principal  in  tbe  commission  of 
the  ofFense. 

[I,  7]  Wilsblre  testified  that  after  he  fled 
he  got  tangled  in  some  brash,  when  Woods 
overtook  him  and  beat  him  with  a  fence 
rail;  that  be  knew  it  was  a  fence  rail  be- 
cause one  was  found  on  the  ground  the  next 
morning  with  blood  on  it  On  cross-examina- 
tion It  appeared  that  Wilshire  did  not  go 
back  to  the  scene  of  the  difficulty,  and  did 
not  see  the  rail,  but  GuUey  did  go  back  and 
And  the  rail  and  saw  the  blood.  Wilshire 
shoald  not  hare  been  permitted  to  testify 
as  to  what  he  bad  learned  from  -  Galley.  It 
was  hearsay,  but,  inasmuch  as  Gulley  testi- 
fied to  the  same  state  of  facts,  and  tiiere  is 
no  testimony  denying  this  state  of  facts, 
this  does  not  present  reversible  error.  If 
appellant  had  raised  an  Issue  by  any  testi- 
mony that  it  was  not  a  fence  rail,  or  that 
one  was  not  found  on  the  ground  with  blood 
on  it,  we  might  take  a  different  view  of  the 
matter. 

[SI  Appellant's  testimony  would  raise  tbe 
issue  that  be  was  not  a  principal,  and  was 
an  Innocent  bystander,  who  merely  happen- 
ed to  be  present  when  all  these  matters  oc- 
curred; that  he  in  no  way  aided  or  encour- 
aged Woods,  and  did  no  acts  and  was 
guilty  of  no  conduct  that  would  make  him  a 
principal.  This  issue  was  fairly  and  fully 
presented  in  the  two  special  charges  given 
at  appellant's  request,  and  tbe  Jnry  found 
against  such  contention,  and  we  would  not 
be  authorized  to  disturb  their  finding,  as 
the  evidence  offered  by  the  state  will  support 
the  verdict  of  the  jury  on  this  and  all  other 
issues  in  the  case. 

[II  Appellant  contends  there  is  no  evidence 
tending  to  raise  the  issue  of  a  premeditated 
assault  We  think  the  state's  evidence  would 
amply  show  a  preconceived  premeditated  plan 
to  waylay  Gulley  and  Wilshire;  tliat  they 
were  waylaid  and  a  fight  forced  by  Woods 
at  a  point  in  the  road  selected  by  Woods,  ap- 
pellant. Hunt,  and  Brown,  when  all  four 
were  present 

The  Judgment  Is  affirmed. 


POPE  V.  STATE.     (No.  3698.) 

Lppeala 
1915.) 


(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 


Affidavits  ^=>5 — ADTHORrrr  to  Takb— At- 

TOBNKTS. 

On  motion  for  new  trial  In  a  criminal  case 
on  the  ground  of  newly  discovered  evidence,  affi- 
davits, made  before  the  attorney  o(  defendant, 
are  invalid  and  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  {f  1&-27;   Dec.  Dig.  «=»5.) 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

G.  O.  Pope  was  convicted  of  passing  a  forg- 
ed instrument  and  he  appealK.    Affirmed. 


Wni  M.  Martin  and  Geo.  W.  Dapree,  both 
of  Hillsboro,  for  appellant  O.  G.  Md)omld, 
Asst  Atty.  Gen.,  for  tbe  State. 

PRENDERGA8T,  P.  X  Appellant  was  oon- 
vlcted  for  passing  a  forged  instrument  and 
assessed  the  lowest  punishment.  The  indict- 
ment is  in  two  counts;  one  for  forghig  a 
check,  the  other  for  passing  the  alleged 
forged  check.  The  court  submitted  both  is- 
sues for  a  finding.  The  Jnry  expressly  found 
him  guilty  of  passing  the  forged  instrument, 
thereby  acquitting  him  of  the  forgery  there- 
of. There  were  some  questions  raised  by  the 
appellant  pertaining  to  the  cliarge  on  the 
first  count,  but  as  he  was  acquitted  on  that 
count  those  questions,  even  if  they  had  been 
on  that  Issue  material,  pass  out  of  the  case, 
and  it  is  wholly  unnecessary  to  consider  them. 
The  state  clearly  proved  that  the  alleged 
forged  Instrument  was  a  forgery,  and  the 
state's  witness  positively  identified  appellant 
and  awore  that  he  had  passed  that  identical 
instrument  on  Mm  and  tliat  he  paid  him 
therefor  in  goods  and  money.  The  testimony 
as  to  tbe  second  count  was  positive,  and  Us 
guilt  thereunder  did  not  depend  wholly  on 
circumstantial  evidence  and  no  charge  on 
circumstantial  evidence  on  ttiat  count  should 
have  been  given. 

Appellant  requested  several  special  diarges 
which  the  court  correctly  refused  to  give. 
None  of  them  should  have  been  given  even 
if  they  had  been  presented  in  such  a  way 
that  this  court  would  have  to  consider  any 
of  them. 

The  evidence  shows  that  about  a  month 
after  the  alleged  forged  instrument  was  pass- 
ed A.  W.  White,  whose  name  liad  been  forg- 
ed thereto,  and  appellant,  went  to  see  Mr. 
Downing,  the  party  on  whom  it  was  passed 
and  talked  with  him  about  the  facts.  Down- 
ing swore  positively  that  the  instrument  was 
passed  on  him  one  Saturday  evening  between 
4  and  6  o'clock,  and  that  It  was  not  at  nlgbt, 
and  be  as  positively  and  unequivocally  swore 
that  be  did  not  tell  White  and  appellant  on 
said  occasion  that  It  was  passed  on  1dm  at 
night  They  swore  he  did  so  tell  them. 
Downing  was  the  state's  main  witness.  Ap- 
pellant did  not  express,  at  tbe  time,  any  sur- 
prise at  Downing's  testimony,  but  be  swore 
positively  that  he  was  not  the  man  who  pass- 
ed (m  Downing  said  forged  instrument  at  all, 
and  that  he  had  never  been  in  Downing's 
store  until  about  a  month  after  the  alleged 
offense.  He  did  not  testify  where  he  was 
during  the  hours  between  4  and  6  o'clock  on 
the  evening  Downing  swore  he  passed  said 
forged  instrument  on  him.  Of  course  he 
knew  where  be  was.  After  the  trial,  he 
made  a  motion  setting  up  that  he  was  at  a 
different  place  between  said  hours,  and  at- 
tached the  purported  affidavits  of  several  of 
bis  klnfolks  to  the  same  effect  Each  of 
these  affidavits  were  sworn  to  bef<xe  one  of 
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bis  attorneys,  who  represented  him  at  the 
time,  and  did  In  this  court  The  state  ob- 
jects to  the  consideration  of  each  of  these 
affidavits  on  that  account.  This  court,  in 
Maples  y.  State,  60  Tex.  Cr.  R.  171, 131  S.  W. 
667,  expressly  held  that  affidavits  made  b»- 
fore  the  attorneys  of  eitheiF  side  were  Invalid 
and  conld  not  be  considered.  This  decision 
has  been  followed  and  adhered  to  uniformly 
In  a  large  number  of  cases  since  then.  As 
presented,  the  court  did  not  err  in  refusing 
a  new  trial  on  the  claimed  gronnd  of  newly 
discovered  evidence.  Api>ellant  himself  made 
no  affidavit  at  all  on  the  subject 

No  error  Is  pointed  out  that  would  author- 
ize this  court  to  reverse  this  case.  It  Is 
therefore  affirmed. 


GALVAN  V.  STATE.    (No.  3732.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1915.) 

1.  CRnciNAi.  Law  «=»1166— Appbai^— Dbhiai. 
OF  Continuance. 

The  denial  of  a  continuance  asked  for  ab- 
sence of  witnesses  whose  attendance  was  se- 
cured prexents  no  error. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  IHg.  |{  3100-3102,  3107-3113;  Ueo. 
Dig.  <S=>1166.] 

2.  Chimin Ai.  Law  «=»506  —  CoimNTTANcs — 
Grounds— Abskncb  or  IicPEACHiNa  WiT- 
HKsa. 

A  continuance  songht  to  secure  the  attend- 
ance of  a  witness  whose  testiuony  can  only  be 
availnble  to  impeach  a  state's  witness  shonld 
be  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  <3ent  Dig.  H  132&-1330;  Dec.  Dig.  9= 
O0O.J 

3.  Witnesses  €=>7S— Coicpbtenot. 

Evidence  held  to  show  that  a  witness  was 
pot  defendant's  wife  and  therefore  competent 
to  teBtif.v. 

[F».  Note.— For  other  cases,  see  Witnesses, 
<3eDt  Dig.  H  195-200;   Dec.  Dig.  «s378.1 

4.  Indictment  and  Tnpormatton  ®=>34— Ai.- 

TEBATION— InOORSEUENT  OF  NAMES  OV  WIT- 
NESSES. 

Tlie  indorsement  of  names  of  witnesses  up- 
on the  back  of  an  indictment  after  its  return 
into  court  was  not  an  alteration  invalidating  it. 
(Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Ont  Dig.  {$  138-143;  Dec. 
Dig.  «s>34.] 

5.  Indictment  and  Infobmation  ^3>138— Ex- 
ception TO  iNDICTME^fT  FOB  ALTEBATION. 

Where,  the  motion  excepting  to  the  indict- 
ment on  the  ground  that  It  bad  been  altered 
after  return  was  not  sworn  to,  had  no  afiSdavit 
of  any  person  attached  thereto,  and  made  no 
specific  allegation  that  an;  chanres  were  made 
after  the  indictment  was  returned  into  court, 
the  indictment  readinK  regularly  in  every  re- 
spect, the  rlaimed  aUfTations  being  an  erasure 
and  bli)toh  in  the  words  "to  die"  and  irrejfulari- 
ties  in  the  flgurcs  "1914,"  overruling  of  the  mo- 
tion was  proper. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  472;  Dec.  Dig. 
<&=>138.] 

6.  Ckiminai.  I/AW  €=>10nA— Reservation  or 
G SOUNDS  OF  Review— Refusal  of  Speciai. 

(JIIAROBS. 

Where  no  exceptions  were  reserved  to  the 
court's  charge  when  submitted  to  defendant's 


ct>anBeI  for  Inspection,  the  r^sal  of  special 
diarges  requested  by  defendant  was  proper. 

[Ed.    Note.— For    other   cases,    see   Criminal 
Tjiw,  Cent  Dig.  {{  2068,  2U70;  Dec.  Dig.  «» 
1056.] 
7.  Homicide  «=>236  —  Mtikdeb— SuffiOIEnot 

OF  Evidence. 
In  a  prosecution  for  murder,  evidence  heU 
to  show  that  decedent  a  three  year  old  kItI,  re- 
ceived fatal  injury  when  flung  into  an  adjoining 
room  by  defendant 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  If  405-490;   Dec.  Dig.  «=3286.1 

Appeal  from  District  Conrt,  AtascoM 
County;  F.  Q.  OiambllBs,  Judge. 

Enstado  Galvan  was  convicted  of  murder, 
and  he  appeals.  Judgment  reformed  and  af- 
firmed. 

O.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

■HARPER,  3.  Appellant  was  Indicted, 
charged  with  murder,  and,  when  tried,  was 
convicted,  and  his  punishment  assessed  at 
imprisonment  In  the  penitentiary  for  life. 

[1,2]  Tliere  are  three  applications  for  a 
continuance  or  postponement  of  the  case 
when  called  for  trlaL  One  was  on  account 
of  the  absence  of  Geo.  Shaw,  his  mother, 
Mra.  Shaw,  and  Pedro  Herrera.  Another 
was  to  secure  the  attendance  of  Dr.  Will  Gib- 
son. The  attendance  of  all  these  witnesses 
was  secured;  consequently  these  two  appU- 
cations  present  no  error.  The  third  applica- 
tion was  to  secure  the  attendance  of  Calna 
Morales  and  Sam  Alberts,  who  are  alleged 
to  reside  In  Bexar  county,  Tex.  The  return 
of  the  sherlfT  of  Bexar  county  shows  that 
they  could  not  be  found  In  that  county.  As 
the  testimony,  It  Is  stated,  expected  to  be 
elldted  from  them,  would  only  go  to  impeach 
the  state's  witness  Pabla  Gaitan — that  she 
made  statements  out  of  court  different  to 
what  her  testimony  would  be  and  was  on  the 
trial — it  Is  not  of  that  material  character 
that  we  can  say  the  court  abused  his  dis- 
cretion In  overruling  the  application.  The 
rule  Is  that,  where  the  testimony  sought 
could  only  be  available  to  Impeach  a  state's 
witness,  who  is  to  testify  in  the  case,  the  con- 
tinuance should  be  refused.  Garrett  v.  State, 
37  Tex,  Cr.  B.  198,  38  S.  W.  1017,  39  S.  W. 
108;  Rodgers  v.  State,  36  Tex.  Cr.  R.  563,  88 
S.  W.  184.  When  the  witness  Pabla  Gaitan 
was  on  the  witness  stand,  she  was  not  ques- 
tioned In  regard  to  this  matter.  If  she  had 
been,  she  might  have  admitted  making  the 
statements  alleged  to  have  been  made  by 
her  to  Calna  Morales  and  Sam  Alberts,  and 
If  she  had  admitted  making  the  statements. 
If  the  witnesses  had  been  present,  their  tes- 
timony would  not  have  been  admissible. 

[3]  It  is  claimed  the  conrt  erred  In  per- 
mitting the  witness  Pabla  Gaitan  to  testify, 
as  she  was  the  wife  of  appellant  If  she  had 
been  his  wife.  It  would  have  been  Improper 
to  permit  her  to  testify.    She  testUled: 
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"I  waa  never  married  to  Eustado  €>alTan; 
we  were  just  living  together.  I  was  married 
and  am  now  married  to  another  man,  but  iie  is 
not  living  with  me.  I  have  never  been  divorced 
from  him." 

Appellant  himself  testlfled: 

"I  am  not  married  to  Pabla  Gaitan.  I  am 
married  to  another  and  different  woman,  and 
hare  never  been  divorced  from  that  woman." 

The  coart  did  not  err  In  permitting  the 
witness  to  testify. 

[4,  (]  Appellant  excepted  to  the  Indictment 
on  the  ground  that  changes  had  been  made 
therein;  that  the  names  of  witnesses  had 
been  placed  on  the  back  of  the  Indictment 
4Binc8  It  bad  been  returned  into  court  This 
would  not  be  an  alteration  of  ;the  indict- 
ment The  motion  also  states  that  on  the 
face  thereof  there  appears  an  erasure  and 
blotch  In  the  words  "to  die"  and  irregulari- 
ties in  the  figures  "1914."  The  original  In- 
dictment is  not  sent  to  ns  for  inspection,  and 
the  Indictment  copied  in  the  record  is  regu- 
lar In  every  respect.  There  is  no  affidavit  of 
any  person  attached  to  the  motion.  It  Is  not 
sworn  to,  and  no  specific  allegation  that  any 
such  changes  had  been  made  since  it  was  re- 
turned into  court.  Under  such  drcumstanc- 
es,  the  court  did  not  err  In  overruling  the 
motion. 

[S]  There  were  no  exceptions  reserved  to 
the  charge  of  the  court  wh^n  submitted  to 
counsel  for  inspection,  and  no  complaint  is 
made  to  it  even  In  the  motion  for  a  new  trlaL 
In  the  motion  for  new  trial  there  Is  com- 
plaint that  the  court  erred  In  refusing  to 
give  the  special  charges  requested  by  appel- 
lant, (dtlng  them  by  number.  As  the  court's 
charge  was  not  In  any  manner  excepted  to, 
no  error  is  presented  by  the  special  charges 
requested. 

[7]  The  only  other  complaint  Is  that  the 
evidence  Is  insufficient  The  state's  testi- 
mony is  that  api>eUant  came  home  angry; 
that  the  little  three  year  old  girl  was  crying 
on  a  pallet,  and  he  picked  her  up  and  placed 
her  on  the  door  of  the  stove  or  range,  which 
had  fallen  to  the  floor;  that  the  door  was 
hot,  and  the  little  girl  began  to  cry,  and  be- 
gan urinating;  that  be  picked  the  diild  up 
and  threw  her  some  eight  or  ten  feet  into 
the  next  room;  the  child  was  picked  up  in 
a  dying  condition.  Dr.  McDuft,  a  few  days 
after  the  little  girl  was  burled,  had  the  body 
exhamed,  and  he  testifies: 

"Its  head  was  cracked.  I  clipped  the  skin  on 
its  bead,  and  palled  its  skull  apart,  and  made 
a  careful  examination  of  the  same.  This  child 
has  had  a  blow,  or  violence  has  been  used  on 
its  head  to  cause  Its  death;  that  is,  the  bead 
had  come  In  contact  with  some  hard  substance, 
from  which  contact  the  skull  was  cracked,  caus- 
ing blood  to  settle  around  the  brain,  and  to  dot, 
which  produced  death.  The  leg  which  I  speak 
of  bod  been  broken  for  some  time  prior  to  its 
death." 

No  other  cause  Is  suggested  for  the  death 
of  the.dilld  than  that  It  received  the  fatal 
Injury  when  thrown  Into  the  next  room  by 
appellant     She  died  almost  instantly  after 


being  thrown  Into  the  roam  by  appellant 
There  is  nothing  suggested  In  the  record 
whereby  the  child  could  have  recdved  the  in- 
jury In  any  other  way. 

The  Judge,  in  passing  sentence,  Ignored  the 
Indeterminate  sentence  law,  and  sentenced 
appellant  to  a  fited  term  of  Imprlsomnent 
The  Judgment  will  be  reformed  so  that  the 
sentence  will  read  that  he  be  Imprisoned  in 
the  penitentiary  for  a  term  not  less  than  five 
years  nor  longer  than  his  natural  life,  and 
the  clerk  of  this  court  will  enter  proper 
Judgment 

The  Judgment  is  reformed  and  affirmed. 


mCB  T.  STATE.    (No.  3734.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1915.) 

1.  CBnnNAi  Law  e=>40&— Evimncb— Statb- 

MENTS  OP  ACC08ED. 

Where  a  police  officer  was  merely  making 
an  investigation  as  to  defendant's  possraslon  of 
a  sack  containing  medicines,  and  made  do  arrest 
until  after  the  investigation,  defendant's  state- 
ments, after  the  officer  had  asked  him  to  go  with 
him,  to  the  effect  that  he  was  taking  the  medi- 
cine to  a  certain  place  for  delivery,  the  testi- 
mony of  the  one  to  whom  defendant  said  he  waa 
to  deliver  it  that  he  had  never  ordered  it  and 
defendant's  reply  that  such  person  knew  he  had 
ordered  it  were  not  inadmissible  on  the  ground 
that  defendant  was  under  arrest 

[Ed.  Note.— For  other  cases,  see  Criminal 
l4iw,  Cent  Dig.  {S  785,  894-4)17,  920-927;  Uee. 
Dig.  «=>406.] 

2.  liABCBRT    «=»40-<;o»n'I.AIHT— MATIMS   TO 
BE  PboVED. 

Under  a  complaint  alleging  that  defendant 
fraudulently  took  500  asperine  tablets,  it  waa  in- 
cumbent on  the  state  to  prove  that  the  tablets 
taken  were  asperine,  as  this  was  descriptive; 
but  it  was  not  necessary  to  prove  their  exact 
number,  as  that  was  in  no  way  descriptive,  but 
related  solely  to  the  quantity  taken. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {{  102,  120,  160;   Dec  Dig.  «s>40.] 

3.  Cbimiwal  Law  «=»730— Evidencb— Ceas- 
ACTER — Argument  of  Counsel. 

The  county  attorney's  statement  that  he  did 
not  know  whether  it  was  the  first  time  defend- 
ant had  been  charged  with  an  offense  presented 
no  error,  where  the  court  sustained  the  objec- 
tion that,  oa  defendant  had  not  pot  bis  charac- 
ter in  issue,  the  state  could  not  attack  it  and 
instructed  the  jury  not  to  consider  it,  and  gave 
the  defendant's  spedal  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1893;  Dec  Dig.  «=>730.] 

4.  GBnaNAX  Law  «=>829— iNarBuonoNS— Rb- 

QUESTS  COVEBED. 

In  a  prosecution  for  larceny,  where  the 
court  instructed,  as  to  defendant's  explanation 
of  his  possession,  that  if  he  was  in  possession  of 
the  property  described  in  the  information  for 
delivery  to  some  other  person  for  his  alleged  em- 
ployer he  was  not  guilty,  it  was  unnecessary  to 
give  spedal  charges  asked  on  that  issue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec  Dig.  «=>829.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    W.  L.  Crawford,  Jr.,  Judge. 

Jim  Rice  was  convicted  of  theft,  and  he 
appeals.    Affirmed. 
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G.  G.  McDonald,  Asst  JMy.  Gea,  for  tbe 
State. 

HARPBR,  J.  Appellant  was  convicted  of 
fheft,  and  bis  pnnUbment  asseased  at  a  fine 
of  $5  and  30  days'  Imprisonment  In  tbe  coun- 
ty Jail. 

[1]  R.  A.  Aldrlcb  testifled:  Tbat  be  was  an 
oflScer  of  tbe  city  of  Dallas,  and  on  tbe  2d 
of  February  be  saw  appellant,  between  San 
Jacinto  and  Bryan  streets  wltb  a  sack  on  bis 
Bboulder.  Tbat  be  examined  tbe  sack  and 
found  It  contained  medicines,  one  article  be- 
ing a  bottle  of  asperlne  tablets,  wltb  tbe 
label  on  It:  "500  Compound  Tablets,  Asper- 
lne, five  grains,  Manufactured  and  guaran- 
teed by  tbe  First  Texas  Cbemlcal  Company, 
Dallas,  Texas."  Tbat  be  asked  appellant 
wbere  be  was  going  wltb  tbis  medicine,  and 
that  appellant  replied  be  was  working  for 
the  cbemlcal  company,  and  was  taking  tbe 
medicine  to  Williams'  drug  store  for  deliv- 
ery. He  asked  appellant  for  tbe  order  sbe^t, 
and  appellant  made  a  pretense  as  if  searcb- 
InB  for  it  Wben  appellant  did  not  find  tbe 
order  sbeet,  OBIcer  Aldrich  told  appellant  be 
would  go  with  blm  to  tbe  Williams  Drug 
Company  and  see  if  be  bad  ordered  the 
medldne.  Tbat  wben  tbey  got  to  tbe  Wil- 
liams Drug  Company  be  asked  Dr.  Williams 
If  be  had  ordered  tbe  medicine,  and  Dr.  Wil- 
liams replied,  "No,  I  never  ordered  anything 
from  tbe  First  Texas  Chemical  Company  in 
my  life";  that  be  purchased  from  tbe 
Griener-Kelly  Drug  Company.  Appellant 
replied  to  him,  "Ton  know  you  ordered  tbis 
stuff,"  when  Dr.  Williams  replied,  "I  did  not 
order  that  medicine."  Tbe  officer  says  be 
then  arrested  aiHtellant,  and  took  tbe  sack  of 
medicine.  A  bill  of  exceptions  was  reserved 
to  tbe  admissibility  of  all  this  testimony,  be 
contending  tbat  be  was  under  arrest  Tbe 
o£Scer  says  he  did  not  arrest  appellant  until 
after  tbe  conversation  with  Dr.  Williams, 
and  would  not  have  done  so  bad  not  the  doc- 
tor stated  be  bad  ordered  no  such  medicines. 
Appellant  does  not  testify,  and  there  is  no 
testimony  tbat  he  considered  bimsetC  under 
arrest  until  after  tbis  conversation.  So  far 
as  this  record  discloses,  be  went  with  the 
officer  to  tbe  Williams  Drug  Company  store 
willingly,  and  there  insisted  tbat  tbe  Wil- 
liams Drug  Company  bad  ordered  the  medi- 
cine found  in  his  possession.  In  tbe  case  of 
Hllcber  v.  State,  60  Tex.  Cr.  R.  180,  131  S. 
W.  592,  Judge  Davidson,  spealdng  for  the 
conrt,  held: 

"It  ia  true  tbe  officer  said  be  did  not  intend  to 
let  bim  get  away  until  be  Iiad  satisfied  himself 
almnt  the  matter,  and  tbat  after  he  satisfied 
himself  about  the  matter  he  did  arrest  appellant. 
Appellant  was  not  conscious  of  tbe  fact,  so  far 
as  the  record  is  concerned,  that  he  was  to  be 
arrested,  and  it  is  not  shown,  as  we  nnderstand 
this  testimony,  that  be  was  under  any  duress,  or 
tbat  he  believed  be  was  under  duress,  when  he 
made  the  statement  We  are  of  the  opinion 
therefore  these  bills  do  not  Justify  this  court 
in  reversing  tbe  Judgment'' 


This  Is  peculiarly  applicable  to  the  facts 
in  this  case.  It  is  merely  shown  tbe  officer 
was  making  an  investigation,  and  after  tile 
investigation  he  determined  to  and  did  arrest 
appellant,  but  no  arrest  had  been  made  nor 
determined  upon  until  after  tbe  investigation. 
Qirtman  v.  State,  73  Tex.  Cr.  R.  168,  164  S, 
W.  1010;  Hiles  v.  State,  78  Tex.  Or.  R.  28, 
168  S.  W.  717 ;  and  cases  dted  in  these  two 
opinions. 

[2]  Appellant  seems  to  have  made  bis  de- 
fense on  the  theory  that,  as  the  complaint  al- 
leged that  be  did  fraudulently  take  500  as- 
perlne tablets  of  tbe  value  of  $2.60,  it  was 
incumbent  on  tbe  state  to  prove  that  the 
bottle  contained  500  tablets,  and  no  less.  0I>- 
Jections  to  testimony  along  this  line  were 
made,  and  iq>ecial  charges  requested  asking 
tbe  court  to  instruct  tbe  Jury  that,  if  the 
state  bad  not  shown  by  the  evidence  beyond 
a  reasonable  doubt  that  appellant  took  500 
asperlne  tablets,  tbey  would  acquit  This  is 
not  tbe  law.  Of  course,  it  was  incumbent 
on  the  state  to  prove  that  the  tablets  taken 
were  asperlne  tablets,  as  this  was  descriptive 
of  tbe  property  taken ;  but  it  was  not  neces- 
sary to  prove  tbe  exact  number  of  tablets — 
tbis  is  in  no  way  descriptive  of  the  proper- 
ty, but  relates  solely  to  tbe  quantity  taken. 
And  under  such  an  allegation,  if  the  state 
proved  appellant  took  100,  200,  or  any  other 
number  of  asperlne  tablets,  and  tbey  bad  a 
value,  a  conviction  would  be  authorized. 
Jones  V.  SUte,  44  S.  W.  162. 

[3]  In  another  bill  it  is  complained  tbat  in 
tbe  argument  tbe  county  attorney  stated 
that  tbey  did  not  know  whether  or  not  this 
was  the  first  time  appellant  bad  been  charg- 
ed with  an  ofTense;  tbat  tbe  defendant  bad 
not  put  bis  character  in  issue,  and  the  state 
could  not  attack  it  On  objection,  the  court 
at  once  sustained  the  objection,  and  instruct- 
ed the  Jury  not  to  consider  the  remarks,  giv- 
ing the  special  charge  requested  by  appel- 
lant This  presents  no  error.  Mercer  v. 
State,  IT  Tex.  App.  467. 

[4]  The  court  instructed  the  Jury  in  regard 
to  the  explanaticm  of  defendant  of  bis  pos- 
session of  tbe  property  in  the  following  lan- 
guage: 

"Tou  are  furtlier  Instructed  that  if  yon  find 
and  believe  from  the  evidence  beyond  a  reason- 
able donbt  tbat  tbe  defendant  was  found  in 
possessiun  of  certain  asperine  tablets,  if  any,  de- 
scribed in  the  information  in  this  cause  by  Offi- 
cer Aldrich,  but  you  further  find,  or  have  a  reo- 
sonable  doubt  thereof,  that  at  the  time  the  de- 
fendant was  so  found  In  possession  of  said 
tablets,  if  any,  that  defendant  had  said  tablets 
in  his  possession  for  tbe  purpose  of  delivering 
same  to  tbe  Williams  Drug  Company  or  any 
other  person,  firm  or  corporation  for  J.  S.  Keene 
of  the  First  Texas  Chemical  Company,  then, 
if  you  80  find,  yon  win  acquit  the  defendant 
and  say  by  your  verdict  not  guilty." 

It  was  therefore  unnecessary  to  give  the 
special  charges  requested  on  tbis  issue. 
Tbe  Judgment  Is  affirmed. 
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HTROOP  T.  STATE.     (No.  3842.) 

(CJourt  of  Criminal  Appeals  of  Texas.    June  25, 

1015.    Rehearing  Denied  Nov.  10,  1015.) 

1.  Indictment   and    Infobmation   *=»137  — 
Joinder  of  Counts— Sufficienct. 

Where  an  indictment  was  in  two  eoantii, 
and  one  of  them  was  Kood,  there  was  no  avail- 
able error  in  overrulinK  a  motion  to  quaiih, 
where  the  conviction  nnder  the  indictment  was 
general. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {|  480-1S7;  I>ec 
Dig.  «=»137.] 

2.  Phtsicians  and  Sttbqeons  «=92— Medioai. 

PRACnCB  Act— CONBTITUTIONAUTT. 

The  medical  practice  act  is  not  onconati- 
totioual. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  i  2;   Dec.  Dig.  <3=>2.] 

S.  Cbiuinai,  Law  4s»780  —  Accouflioes — 

Who  Abk. 
The  fact  that  officers  went  to  one  charged 
with  practicing  medicine  unlawfully,  and,  though 
perfectly  well,  procured  him  to  treat  them  for 
a  supposed  trouble  in  order  to  catch  him,  does 
not  make  them  his  accomplices  so  as  to  require 
a  charge  on  accomplicea. 

[Ekl.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1859-1803:  Dec.  Dig.  <8=> 
780.1 

4.  PnTSICIANS  AND   SUHOKONB  *=»6  —  UNLI- 
CENSED l'BAOTicB—MA8SEt7BS  — Evidence  — 

ADMISSIBILITY. 

In  a  prosecution  for  nnlawfully  practicing 
medicine,  where  the  defense  is  that  defendant 
was  a  masseur,  and  not  a  physician,  evidence 
for  the  state  that  he  treated  disease  by  other 
means  thnn  those  usually  ascribed  to  a  masseur 
ia  admissible. 

[Ed.  Note.- For  other  casea^  see  Physicians, 
and  Surgeons,  Cent  Dig.  H  6-11;  Dec.  Dig. 
«=>C.] 

5.  PIIT8ICIAN8  AND  SCBOEONS  «=90— LICENSE 

TO  Practice  —  "Pbacticino  Medicine"— 

"Physician." 

Under  Kev.  St:  1911,  art.  6745,  providing 
that  en^  person  is  "practicing"  medicine  when 
he  publicly  professes  to  be  a  physician  or  sur- 
geon or  offers  to  treat  any  disease,  deformity, 
or  injury  by  any  system  or  method,  or  to  effect 
cures  thereof,  and  charges  money  or  other  comr 
pensation  therefor,  one  professing  to  be  a  mas- 
seur is  a  "physician,"  where  he  professes  to 
cure  diseases  or  disorders. 

[Rd.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {g  o-ll;  Dec.  Dig. 
^i  ■■>G. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Practice  of  Medicine.] 

6.  Cbiminal  Law  4=>40G— Best  Evidence— 
Aduissibiutt. 

On  defendant's  admission  that  a  circular 
was  one  used  by  him  in  adverti»lng  his  biminess 
as  a  masseur,  the  court  properly  admitted  the 
circular  in  evidence  to  show  the  purpose  for 
which  he  held  himself  out. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  {{  785,  894-017,  920-927;  Dec. 
Dig.  «=406.] 

7.  Criminal  Law  €=9400  —  Sbcondabt  Evi- 
dence. 

Parol  evidence  of  the  contents  of  a  circular 
was  properly  rejected,  where  the  circular  itself 
could  be  put  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lifiw,  Cent  Dig.  H  879-886,  120&-1210;  Dec. 
Dip.  <e=»400.] 


'8.  Physicians  and  Sxtboeons  *=»«— Unlaw- 

Under  Rev.' St.  1011,  art  6745,  providing 
that  any  person  is  practicing  medicine  when  he 
publicly  professes  to  be  a  ph^-sician  or  sur- 
geon or  treats  or  offers  to  treat  any  disease,  de- 
formity, or  injury  by  any  system  or  method,  or 
to  effect  cures  thereof,  and  charges  money  or 
other  compensation  therefor,  it  is  not  necessarr 
to  complete  the  offense  that  the  defendant  shall 
have  held  himself  out  as  practicing  medicine. 

[Ed.  Note.— ^or  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  6-11;  Dec  Dig. 
«s>6.] 

Appeal  from  Tarrant  Ctounty  Court;  Jesse 
M.  Brown,  Judge. 

C.  El  Hyroop  was  convicted  of  unlawfully 
practicing  medicine,  and  he  appeals.  Af- 
flrmed. 

Roy  ft  Rowland,  Mike  E.  Smith,  and  O.  W. 
Dnnaway,  all  of  Ft  Worth,  for  appellant 
C.  a  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  [11  Appellant  was  adjudged 
gallty  of  nnlawfnlly  practicing  niediclue.  As 
the  second  count  in  the  information,  at  least, 
la  not  subject  to  the  objection  leveled  at  It, 
and  the  convlctim  being  general,  and  can  be 
at>pUed  to  either  count,  the  court  did  not 
err  in  overruling  the  motion  to  quash  It 
This  count  in  the  Information  is  drawn  In 
terms  frequently  approved  by  this  court. 
Collins  V.  State,  152  S.  W.  1047,  and  cases 
there  cited. 

[2]  Neither  is  the  medical  practice  act  un- 
constitutional, as  has  been  heretofore  held 
by  this  court  and  the  United  States  Supreme 
Court  Collins  v.  Texas,  223  U.  S.  288,  32 
Sup.  Ct  286,  66  L.  £».  439. 

R.  E.  Tyler  testified  that  he  went  to  the 
office  of  appellant,  and  complained  that  be 
tiad  appendicitis,  and  told  appellant  that  be 
had  had  a  violent  attack  some  Ave  weeks 
before  his  visit.  Appellant  told  him  he  did 
not  look  like  a  man  that  had  appendicitis, 
but  that  he  was  sufTering  from  InHammatloo 
of  the  colon,  and  proceeded  to  treat  Tyler  for 
that  affliction,  saying  he  could  cure  him  in  a 
Uttle  while.  Appellant  first  gave  Tyler  an 
enema,  sajrlng  it  was  necessary  to  wash  oat 
bis  stomach.  He  then  had  Tyler  to  lie  down, 
and  rolled  two  pillows,  placing  one  noder 
his  hips,  and  the  otlier  under  his  chest,  there 
being  nothing  under  the  center  of  the  body. 
He  then  mashed  him  up  and  down,  pushing 
him  clear  to  the  table.  After  giving  this 
treatment  for  awhile,  be  placed  Tyler  on  an- 
other table,  and  gave  him  an  electric  treat- 
ment with  an  electrode,  later  ao  using  the 
electrode  as  to  produce  what  Is  called  the 
violet  ray.  Without  going  into  further  de- 
tails of  the  treatment,  he  told  Tyler  when 
leaving  that  he  mast  eat  nothing  bat  soup 
and  milk,  and  leave  off  all  heavy  diets,  es- 
pecially meat. 

As  a  matter  of  fact,  Tyler  was  not  sick 
with  any  disease  or  disorder  when  he  went 
to  see  appellant,  but  went  there  at  the  in- 
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stance  of  otlxera  to  see  whether  or  not  ap- 
pellant was  practicing  medicine,  within  the, 
I>rovlai<His  of  the  medical  practice  act,  and 
making  a  charge  therefor.  Tyler  paid  appel- 
lant S3  for  the  treatment 

G.  W.  Day  teaUfled  he  went  with  Tyler, 
and  testifies  to,  in  substance,  the  same  state 
of  facts  as  did  Tyler. 

[3]  Appellant  contends  this  made  them  ac- 
complices, and  the  court  should  have  so  in- 
structed the  Jury.  These  men,  knowing  or 
believing  that  appellant  was  practicing  med- 
icine in  Tlolation  of  law,  went  there  to  de- 
tect him,  and  under  no  rule  of  law  we  know 
of,  would  their  acts  constitute  them  accom- 
plices. 

14]  Appellant  objected  to  the  testimony  of 
Joseph  Wlnterman  who  testified:  That  ap- 
pellant treated  him  for  an  affection  of  the 
hand  and  arm.  That  Ms  band  Just  hurt,  elbow 
ached,  and  muscles  of  the  arm  hurt  Ap- 
pellant treated  him  for  some  time,  and  charg- 
ed blm  $25.  He  gave  Wlnterman  an  electric 
treatment  with  a  battery,  and  also  gave  him 
what  is  termed  a  "bot«.ir"  treatment  put- 
ting the  hand  in  a  "sweat  box."  That  ap- 
pellant told  him  he  could  cure  him,  but  he 
did  not  do  so,  although  he  underwent  treat- 
ment for  some  two  or  three  months.  Appel- 
lant's ccmtentlon  was  that  he  was  a  "mas- 
sear,"  and  therefore  did  not  have  to  obtain 
and  register  a  certificate.  As  this  was  his 
contention,  It  was  permissible  for  the  state 
to  show  that  he  was  treating  disease  by  oth- 
er means  and  methods  than  that  usually 
ascribed  to  a  masseur,  and  the  court  did 
not  err  in  admitting  this  testimony,  nor  in 
admitting  that  he  had  an  account  at  a  drug 
store  for  medicines,  and  in  one  instance  had 
prescribed  and  furnished  a  salve  for  a  sore 
on  the  leg  of  a  patient 

OThe  testimony  of  Tyler  and  Day  was  clear- 
ly admissible,  and  the  objections  urged  to 
certain  portions  thereof  are  untenable. 

The  testimony  of  the  witnesses  Brown, 
Castello,  and  Day,  excluded  by  the  court, 
presents  no  error.  Appellant  does  not  state 
that  he  expected  to  or  could  have  proven  by 
the  witnesses  that  the  treatment  given  by 
him  to  Tyler,  and  which  he  admitted  giving, 
was  the  treatment  of  a  "masseur"  in  his  par- 
ticular sphere  of  labor.  It  is  true  be  offered 
to  prove  by  these  witnesses  that  a  "mas- 
seur" treatment  was  good  for  certain  char- 
acter of  ailments,  but  the  fktct  that  he  adver- 
tised and  held  himself  out  as  a  masseur 
would  not  prevent  the  state  from  showing,  if 
it  could,  that  he  treated  his  patients  by  other 
means  than  those  customarily  used  by  a 
masseur  in  his  particular  sphere  of  labor. 
The  giving  of  enema  treatment  by  electric 
machinery,  and  by  the  use  of  a  hot-air  ap- 
paratus, does  not  come  within  the  means  and 
modes  usually  ascribed  to  the  sifliere  of  a 
masseur  In  the  treatment  of  a  diseafie,  and 
as  used  by  them  aforetlmes,  and  could  not 
come  within  the  exemption  as  defined  by  the 


lieglslature  in  exempting  a  masseur  In  Ida 
sphere  of  labor. 

[5]  Appellant  seems  to  think  the  treatment 
must  have  been  by  administering  medicines 
before  he  would  be  included  within  the  pro- 
hibition of  the  law.  Article  5745  of  the  Rev. 
Sitatutes  reads: 

"An,T  person  shall  be  regarded  as  practicing 
medicine  ^^^thin  the  meaninfr  of  this  law : 

"1.  Who  shall  publicly  profess  to  be  aphyai- 
eian  or  surgeon  and  shall  treat  or  offer  to 
treat,  any  disease  or  diaorderi  mental  or  physi- 
cal, or  any  physical  deformity  or  injury,  by 
any  system  or  method,  or  to  effect  cures  thereof; 

"2.  Or  who  shall  treat  or  offer  to  treSt  any 
disease  or  disorder,  mental  or  physical,  or  any 
physical  deformity  or  injury  by  any  system  or 
method,  or  to  effect  cures  thereof  and  chafge 
therefor,  directly  or  indirectly,  money  or  other 
compensation." 

McEachin's  Rev.  Stats. 

This  article  was  construed  in  Kx  parte 
CoUins,  57  Tex.  Cr.  B.  2,  121  S.  W.  801,  and 
the  construction  therein  is  the  correct  one 
and  has  always  been  adhered  to. 

If  appellant  could  have  proven  that  the 
particular  sphere  of  a  masseur  was  "manip- 
ulating, stroking,  kneading,  tapping,  or  last- 
ing the  body  by  hands  or  mechanical  means," 
this  would  not  have  embraced  the  treatment 
shown  to  have  been  given  Tyler  on  his  visit 
to  his  office,  and  would  be  immaterial  in  this 
case. 

[6-1]  As  appellant  admitted  the  circular 
Introduced  in  evidence  was  one  he  used  for 
advertising  purposes,  the  court  did  not  err 
in  refusing  to  sustain  his  objection  to  its  ad- 
missibility. This  would  likely  show  in  what 
way  he  held  himself  out  Of  this  we  cannot 
judge;  for,  although  it  was  introdnced  In 
evidence,  it  is  not  contained  in  the  record. 
The  circular,  when  introduced,  would  speak 
for  itself,  and  it  was  not  error  to  refuse  to 
permit  witnesses  to  testify  as  to  its  contents. 
There  does  not  appear  to  have  been  used 
any  terms  needing  explanation;  at  least  the 
bill  does  not  so  state  nor  contend.  The  fact 
he  did  not  hold  himself  out  as  a  "physician 
and  surgeon"  would  not  prevent  his  convic- 
tion if  be  practiced  medicine  within  the 
meaning  of  that  term  as  defined  in  the  Be- 
vlsed  Statutes. 

We  have  carefully  read  each  of  the  bills 
of  exceptions,  and  are  of  the  opinion  that 
none  of  them  present  error,  and  the  Judgment 
is  therefore  affirmed. 


FLETCHER  v.  STATE.    (No.  3716.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1916.    Rehearing  Denied  Nov.  10, 1916.) 

1.  PaosTrnjTioN  ®=s>4— Pbocttbinq — ^Evidkitcb 

—Sufficiency. 

In  a  prosecution  against  defendant  for  un- 
lawfully giving  the  name  of  his  wife  to  another 
for  the  purpose  of  enabling  the  latter  to  have 
sexual  intercourse  with  her,  evidence  held  suffi- 
cient to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Prostitution, 
Cent  Dig.  {  4;   Dec.  Dig.  «s>4.] 
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2.  Cbiuiral  ZiAw  4=>595  — CoNnNnAnoB- 
OBOUNoa— Intoxication  or  WlTNBSSKS. 
In  a  criminal  prosecution,  it  was  not  error 
to  refuse  a  continuance,  where  the  affidavit  of 
the  absent  witness  stated  that  he  had  seen  the 
prosecuting  witness  intoxicated  at  about  the 
time  the  offense  was  alleged  to  have  been  com- 
mitted; the  fact  of  the  witness'  intoxication 
not  rendering  him  incompetent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
LaWjCent.  Dig.  H  1311,  1323-1327;  Dec.  Dig. 

Appeal  from  Fannin  County  Court;  S.  F. 
Leslie,  Judge. 

Callie  Fletcher  was  convicted  of  giving  the 
name  of  bis  wife  to  another  for  the  purpose 
of  enabling  the  latter  to  have  sexual  inter- 
course with  her,  and  he  appeals.    Affirmed. 

E.  S.  McAIester  and  Thos.  P.  Steger,  both 
of  Bonham,  for  appelant  G.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  The  charging  part  of  the 
affidavit  and  Information  Is  that  on  or  about 
the  13th  day  of  February,  1915,  CalUe 
Fletcher  unlawfully  gave  to  Albert  Critten- 
den the  name  of  Ida  Fletcher  for  the  purpose 
of  enabling  Albert  Crittenden  to  have  unlaw- 
ful sexual  Intercourse  with  and  to  meet  said 
Ida   Fletcher. 

[1]  The  facts  are  less  than  a  page  in  length, 
and  are  made  alone  by  the  testimony  of  Al- 
bert Crittenden.     He  says: 

"1  am  a  sinsle  person,  and  room  over  the 
Bagsdale  Building,  over  what  is  called  Sid 
Smith's  store.  I  keep  a  room  furnished  there, 
and,  in  addition  to  the  ordinary  furniture  of  an 
unmarried  man,  I  keep  a  small  oil  cooking  stove. 
I  keep  this  to  cook  game  on  some  time,  as  1 
hunt  a  good  deal.  I  do  not  eat  there  regularly, 
and  only  have  this  stove  to  cook  game  on  when 
I  desire.  I  know  the  defendant,  Callie  Fletcher. 
There  he  sits  in  the  courtroom.  About  the  13tb 
day  of  February  he  came  to  my  room.  There 
was  no  one  there  but  he  and  I.  After  remain- 
ing in  my  room  some  time,  he  asked  me  what 
I  was  doing  with  that  stove.  I  told  him  I  kept 
it  there,  and  sometimes  cooked  my  game  on  it 
after  going  hunting.  He  said  to  me  that  he 
would  bring  his  wife,  Ida,  up  there,  and  she 
could  cook  me  a  meal  on  it.  I  told  him  I  did 
not  eat  here  in  the  room,  but  only  used  the  stove 
to  cook  game  on  occasionally.  The  defendant 
said  that  was  all  right ;  be  would  bring  bis  wife, 
Ida,  up  there  and  leave  her  with  me,  and  she 
would  cook  me  a  good  meal.  I  said,  'No,'  and 
the  defendant  said  he  would  bring  Ida,  his  wife, 
up  there  and  leave  us  alone  there  together  and 
would  go  off.  He  said,  'Tod  know  Ida.'  I  said 
to  him,  "Callie,  you  are  a  damn  fool,'  and  got  up 
and  left,  he  coming  with  me." 

This  is  the  entire  statement  of  facts,  ex- 
cept the  venue  and  date. 

[2]  Under  our  statute  this  testimony  Is 
sufficient  to  prove  the  case.  Appellant  ask- 
ed for  a  continuance,  which  was  overruled 
and  made  a  ground  of  the  motion  for  new 
trial.  The  absent  witness.  Cole,  filed  an  af- 
fidavit In  connection  with  the  motion  for  new 
trial  as  to  what  his  testimony  would  be.  He 
says  that  he  was  acquainted  with  defendant 
and  the  prosecuting  witness,  Crittenden; 
that  be  (witness)  had  been  summoned  as  a 
witness  for  the  defendant,  Fletcher;  that  on 


the  18th  day  of  Febroaiy,  1916,  he  saw  Crit- 
tenden several  times,  and  that  oa  said  date, 
Immediately  before  and  after  the  occasioQ 
on  which  defendant  Is  alleged  to  have  made 
certain  statements  t»  the  witness  Crittenden, 
on  which  statements  the  affidavit  and  info^ 
matlon  la  baaed,  he  (said  witness  Cole)  was 
with  Crittenden  In  his  (Crittenden's)  place  <A 
business,  and  that  on  eadi  of  said  occasions 
the  witness  Crittenden  was  drank.  We  are 
of  opinion  there  was  no  error  in  refusing 
this  continuance.  This  witness  does  not  show 
the  state  of  drunkenness,  or  that  he  was  too 
drunk  to  know  what  he  was  doing.  If  he 
was  drank  at  the  time  he  was  In  his  room, 
that  fact  could  have  been  proved  by  Critten- 
den, or  he  could  have  been  asked  about  it 
This  seems  not  to  have  been  done.  The 
mental  status  of  a  defendant  by  being  drank 
wonld  not  be  an  excuse  for  crime,  and  it 
could  only  be  given  In  mitigation.  If  it  is 
worth  anything,  and  the  Inconcluslveness  of 
the  statement  of  Cole  does  not  place  the  nut- 
ter in  such  attitude  the  defendant  is  entitled, 
we  think,  to  the  continuance.  The  same  mle 
or  similar  reasoning  would  apply  to  witness' 
testimony.  It  would  not  render  him  incom- 
petent as  a  witness  ordinarily.  It  was  not 
sought  to  even  prove  by  present  testimony 
such  condition. 
The  judgment  therefore  will  be  affirmed. 


McDonald  v.  state.  (No.  3704.) 

(Court  of  Criminal   Appeals  of  Texas.     Oi^ 
27,  1815.) 

1.  Cbimihai.  Law  «=>844  —  Inbtbuctions  - 
Genbbautv  of  Objections. 

The  objection  to  a  charge  that  it  did  not  di- 
rectly submit  the  issues  as  raised  by  the  ev^ 
dence,  and  did  not  instruct  on  certain  nimed 
subjects,  is  too  general  to  point  out  any  specific 
error,  as  required  by  the  statute. 

[HkL  Note.— For  other  cases,  see  Crimiosl 
Uw,  Cent.  Dig.  i  2025;   Dec.  Dig.  «=»844.] 

2.  Criminai.  Law  «=>116d— Harmless  Ebbob 
— -ADiirmNO  AND  Stbikino  Bvidkncb— Ad- 
mission   or  EVIDENCK. 

Admission  of  evidence  of  propositions  of  de- 
fendant in  seduction  to  vritness  was  harmless, 
where  it  was  stricken  out,  and  the  jury  instruct- 
ed to  disregard  it;  the  jury  having  assessed  the 
lowest  punishment. 

[EXl.  Note.— For  other  cases,  see  Crimitial 
Law,  Cent.  Dig.  iS  764,  3088,  3130,  3137-3143; 
Dec.  Dig.  «s>Tl(i8.1 

8.  Cbiminai,  Law  «=s>39g  —  Evidence  —  Con- 
tents or  Lost  Lxtteb. 

Witness,  having  lost  a  letter  to  her,  could 
testify  to  its  contents. 

[Ed.    Note.— For    other   cases,    see    Crimingl 
Law,  Cent  Dig.  i{  87&-88e;  Dec.  Dig.  «=»39&] 
4.  Cbiminai.  Law  «s»1168  —  Reception  or 
Evidence— Objections. 

Where  proper  objection  was  not  made  till 
after  witness  had  testified  to  part  of  the  con- 
tents of  a  letter,  and  was  then  sustained,  there 
was  no  error;  the  court  having  previously  in- 
structed that,  under  such  circumstances,  testi- 
mony should  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Oimina] 
Law,  Cent.  Dig.  {{.754,  3088,  3130,  3137-^143; 
Dec.  Dig.  <S=11«).] 
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S.  WrmnsEs  «s»309  —  liOKxtrnma  Ttm- 

MOKT. 

To  impeach  a  witnew  for  defendant  in  ae- 
daction,  the  state  may  show  witness  prescribed 
for  prosecutrix  to  prodace  an  abortion. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1187. 1188;  Dec.  Dig.  «=>S69.] 

0.  Obihinai.  liAW  «s»1169— Habiokbs  Bbbob 

— Adiobsioit  or  Bvidkncc. 

£rroneoaa  admiasion  of  testimony  ic  not 
KTound  for  reversal ;  the  same  fact  having  been 
testified  to  by  another,  without  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  764,  8088,  3130,  3187-3143 ; 
Dec.  Dig.  «Ealie».] 

7.  Ckiuinal  I4AW  4=s>41S— S^viDSiToB— Ssur- 

SSBVINO  DXCLARATIONB. 

Befnsing  to  allow  defendant  in  seduction  to 
show  his  previous  statements  to  persons  of  hia 
contemplated  marriage  to  another  than  prose- 
cntrix,  it  not  bdng  shown  or  attempted  to  be 
ahown  that  they  had  been  oommunicated  directly 
or  indirectly  to  prosecutrix,  was  not  error,  but 
it  was  enough  to  allow  him  to  show  that  they 
bad  also  been  made  to  other  persons  more  likely 
to  communicate  them  to  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  I>ig.  {{  928-835;  Dec.  Dig.  «=> 
413.J 

&   AFFIDAVIXB  e=>6  —  AXTTHOBITT  TO  TaKX  — 

Attorney  of  Accused. 

Affidavits  sworn  to  before  defendant's  attor- 
ney are  not  entitled  to  consideration  on  bis  mo- 
tion for  new  trial. 

[Kd.  Note.— For  other  cases,  see  Affidayits, 
Cent  Dig.  Sf  18-27;   Dec.  Dig.  «=»6.] 

9.  CBimRAL  Law  «=>U56— Appkal— Discbb- 

TioN— Denial  of  Niw  Trial. 

Denial  of  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence  will  not  be  disturbed,  on- 
leas  it  appears  that  the  trial  conrt  abused  its  dis- 
cretion  to  defendant's  prejudice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3067-3071;  Dec.  Dig.  «=s> 
1158.] 

Appeal  from  District  Court,  Denton  Coun- 
ty:  C.  F.  Spencer,  Judge. 

J.  T.  McDonald  was  convicted,  and  appeals. 
Affirmed. 

Owiaey  &  Owsley,  of  Denton,  for  appellant. 
C.  a  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PBENDE3R0AST,  P.  3.  Appellant  was 
convicted  of  seduction,  and  asaesaed  the  low- 
est punishment.  It  is  useless  to  detail  or  dis- 
cuss the  evidence.  There  can  be  no  question 
as  to  its  Bulficlency  to  sustain  the  verdict 
Tbere  was  some  conflict  in  the  evidence. 
Tbat  of  the  appellant  and  bis  witnesses,  If 
beUeved,  would  have  been  sufficient  to  have 
authorized  his  acquittal.  That  question  was 
for  the  Jury,  however,  and  not  for  this  court 
The  prosecutrix  was  amply  •  corroborated. 
WiUiams  V.  State,  69  Tex.  Cr.  R.  347,  128  S. 
W.  1120;  Beeson  v.  SUte,  «0  Tex.  Cr.  R. 
39,  130  S.  W.  1008;  Nash  v.  State,  81  Tex.  Or. 
B.  289,  281, 134  S.  W.  TOO;  Gillespie  v.  State, 
73  Ttex.  Cr.  R.  602,  603, 168  S.  W.  135. 

[1  ]  The  only  abjections  to  the  charge  of  the 
court,  after  it  Kad  been  submitted  to  appel- 
lant's attorneys,  and  before  it  was  read  to 
the  Jury  were  "that  the  same  did  not  directly 


submit  the  Issues  as  raised  by  the  evidence, 
and  did  not  instruct  on  lust,  passion,  or  fear," 
and  tbat  the  court  refused  to  give  Us  11  eps- 
dal  charges.  These  objections,  under  all 
of  the  dedsions,  are  too  general  to  point  out 
any  specific  error,  as  required  by  the  statute. 
However,  we  may  discuss  his  refused  diarg- 
es  herein  later.  The  court  gave  a  full  and 
correct  charge  submitting  every  question  rais- 
ed by  the  evidence. 

[2]  Appellant  has  several  bills  to  the  ad- 
mission and  exclusion  of  certain  evidence  and 
the  action  of  the  court  pertaining  thereto. 
His  first  sets  up  that,  while  Renza  Mitchell, 
the  mother  of  the  prosecutrix,  was  on  the 
stand,  certain  questions  and  her  answers 
thereto,  which  are  copied  in  the  bill,  making 
some  six  typewritten  pages,  were  had.  This 
bill  gives  the  questions  and  answers,  his  ob- 
jections to  some  of  them,  the  court's  ruling, 
what  the  district  attorney  said,  etc.  The 
court,  in  approving  the  bill,  did  so  with  this 
qualification: 

"When  this  witness  was  on  the  stand,  she  did 
not  speak  very  plainly  and  talk  from  the  point 
as  is  often  the  case  with  negro  witnesses,  and 
her  testimony  up  to  the  statement  in  substance, 
that  the  defendant  had  made  a  proposition  to 
her  for  carnal  intercourse,  would  hardly  indicate 
that  she  had  such  in  mind,  but  I  un(ter8tood 
therefrom  that  she  was  meaning  a  conversation 
with  defendant  regarding  his  mistreatment  of 
her  daughter,  who  was  a  pupil  of  the  defendant 
in  the  colored  school  at  Denton.  So  soon  as  it 
became  apparent  that  she  bad  in  mind  an  illicit 

ftroposition  to  herself  by  defendant,  I  immediate- 
y  struck  out  the  testimony,  and  instructed  the 
jury  not  to  consider  the  same.  I  think  the  pro- 
ceeding had  no  effect  on  the  jury  whatever." 

In  our  (4>lnlon,  this  bill,  as  explained  try 
the  Judge,  presents  no  reversible  error.  The 
Jury  assessed  the  lowest  punishment  Miller 
V.  State,  31  Tex.  Cr.  R.  636,  21  S.  W.  926,  87 
Am.  St  Rep.  836;  Hatcher  v.  State^  43  Tex. 
Or.  R.  239,  66  S.  W.  97;  Robinson  v.  State, 
88  S.  W.  889;  Trotter  v.  State,  87  T»z. 
Cr.  R.  474,  86  8.  W.  278 ;  Jones  v.  State,  88 
Tex.  Or.  R.  8,  23  S.  W.  798;  Morgan  v.  State, 
31  Ttex-  Cr.  R.  1,  18  S.  W.  647;  Sutton  v. 
■SUte,  2  Tex.  App.  348;  Boberts  v.  State,  48 
Tex.  Cr.  B.  210,  87  S.  W.  147;  Martoni  t. 
State,  167  S.  W.  351. 

[t,  4]  In  his  next  bill  he  complains  that, 
when  the  witness  Leta  Mitchell,  prosecutrix, 
was  testifying,  she  was  permitted,  over  his 
objections,  first,  to  testify  to  the  contents  at 
a  letter  she  bad  received  from  appellant 
She  testified  that  she  had  lost  It  The  court, 
In  qualifying  his  bill  on  this  point,  states 
that  she  bad  lost  that  letter,  whl(^  rendered 
its  contents  admlsalUe.  The  court  was  cor- 
rect In  this.  Then  It  appears  the  witness 
was  asked  about  a  letetr  she  had  written  to 
the  appellant  As  to  this  the  court,  In  quail 
^Ing  and  approving  the  bUl,  said: 

"With  reference  to  the  letter  she  claims  to 
have  written  defendant  objection  was  sustained 
to  her  telling  the  contents.  However,  some 
parts  of  it  she  had  told  over  objection  of  de- 
fendant, but,  when  the  objection  was  made  that 
defendant  had  been  given  no  notice  to  produce 
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it,  the  objMtlon  was  sustained,  and  I  bad  pre- 
viously stated  to  the  jury  that,  when  an  objection 
was  sustained  to  any  proffered  testimony,  they 
should  not  consider  it,  even  though  some  part  of 
it  had  been  heatd  by  them,  as  it  frequently  oc- 
ean that  a  portion  of  a  witness'  nnswen  ap- 
pears unobjectionable,  and  more  of  it  shows  the 
whole  to  be  inadmissible." 

As  qaallfled,  this  bill  shows  no  error. 

[6]  In  his  next  bill  he  complains  of  the  tes- 
timony of  Renza  Mitchell,  Introduced  in  re- 
buttal, to  the  effect  ttiat  in  June,  1914,  when 
her  daughter,  the  prosecutrix,  was  sick,  caus- 
ed by  her  pregnancy,  Mrs.  Lawson,  one  of  the 
defendant's  material  witnesses,  called  on  her 
and  gave  her  a  prescription  for  cotton  root 
to  produce  a  miscarriage  on  Leta.  What  the 
prescription  was  is  not  otherwise  disclosed 
than  as  stated.  In  approving  the  bill,  the 
court  qualified  It  as  follows: 

"This  bill  is  approved,  with  the  qualification 
that  the  witness  Mrs.  Lawson  had  testified  in 
favor  of  the  defendant  and  against  the  conten- 
tion of  the  prosecutrix,  and  showed  considerable 
interest  in  the  defense,  as  the  court  thought,  and 
this  testimony  was  admissible,  in  the  opinion  of 
the  court,  as  affecting  the  credibility  of  the  said 
Mrs.  hawson,  and  was  limited  orally  to  the  jury 
for  such  purpose,  and  perhaps  in  the  charge, 
which  is  not  now  accessible." 

The  charge  did  so  limit  It  Mrs.  lAwson 
denied  that  she  had  given  any  such  prescrip- 
tion. Appellant  contends  that,  as  Mrs.  Iaw- 
son  so  denied,  the  state  was  'bound  by  her  de- 
nial, as  she  was  attempted  to  be  Impeached 
on  an  immaterial  matter.  His  contention 
does  not  apply  in  this  case.  The  law  is  well 
established  that  the  opposite  side  may  show 
animus  and  prejudice  on  the  part  of  the  ad- 
verse witness  towards  him  and  its  extent,  and 
that  In  such  examination  great  latitude  Is 
allowed  when  the  object  is  to  impeach  the 
credit  of  the  witness;  also  that  motives 
which  operate  on  the  mind  of  the  witness 
when  he  testified  are  never  regarded  as  Im- 
material or  collateral  matters.  A  party  may 
prove  declarations  of  the  witness  which  tend 
to  show  bias,  interest,  prejudice,  or  any  oth- 
er mental  state,  or  status,  which,  fairly  con- 
strued, might  tend  to  affect  his  credibility. 
Pope  V.  State,  65  Tex.  Cr.  R.  51,  143  S.  W. 
611 ;  Earles  v.  State,  64  Tex.  Cr.  R.  637,  142 
S.  W.  1181;  Cain  v.  State,  68  Tex.  Or.  B.  517, 
163  S.  W.  147 ;  Bumaman  v.  State,  70  Tex.  C!r. 
B.  366, 159  S.  W.  244,  46  L.  R.  A.  (N.  S.)  1001 ; 
and  authorities  In  the  opinions  In  said  cases. 

[t]  Besides  this,  before  Benza  Mitchell  tes- 
tifled,  her  daughter,  Leta,  had  testified  to  the 
same  thing,  without  any  objection  thereto  i>y 
the  appellant,  as  shown  by  thta  record.  As 
frequently  held  by  this  court: 

"The  erroneous  admission  of  testimony  is  not 
cause  for  reversal,  if  the  same  fact  is  proven  by 
other  testimony  not  objected  to."  Wagner  v. 
State,  53  Tex.  Cr.  R.  307,  109  S.  W.  169; 
Bailey  v.  State,  60  Tex.  Cr.  R.  484,  155  S.  W. 
536 :  Christie  v.  State,  60  Tex.  Cr.  B.  602,  165 
S.  W.  541 ;    and  many  other  cases. 

[7]  By  other  bills  appellant  complains  that 
the  court  refused  to  permit  him  to  prove  by 
the  saperintendent  and  some  of  the  trustees 
of  the  public  BchooUi  at  Denton,  white  men, 


that  about  June,  1913,  when  they  first  em- 
ployed him  as  a  teacher  in  the  colored  schools 
at  Denton,  he  then  told  them  he  Intended  to 
get  married,  and  that  on  another  occasion  he 
so  told  them.  The  court,  in  explanation  of 
these  t>ill8,  refusing  to  permit  such  testimony, 
shows  that  he  did  so  because  they  were  not 
shown  or  attempted  to  be  shown  to  have  been 
communicated,  directly  or  indirectly,  to  the 
prosecutrix,  and  that  they  were  therefore 
self-serving,  but  tliat  all  other  testimony  by 
all  other  negro  witnesses  (the  appellant  anfl 
the  prosecutrix  being  negroes)  as  to  state- 
ments by  appellant  of  his  approaching  mar- 
riage with  a  woman  other  than  prosecutrb.. 
or  his  claimed  intended  marriage,  were  ad- 
mitted, and  that  all  other  such  statements, 
where  it  was  thought  prosecutrix  would  like- 
ly learn  of  it,  w«re  admitted.  The  record 
shows  that  many  of  the  witnesses  did  testif.v 
to  said  declarations.  These  bills  present  no 
error. 

Notwithstanding  the  court's  refusal  to  give 
any  of  his  special  charges  is  not  raised  and 
presented  in  such  a  way  that  we  could  con- 
sider them,  yet  we  have  examined  ail  of  them, 
and,  where  proper  to  be  given,  they  were 
clearly  embraced  in  the  court's  charge,  and 
those  not  so  embraced  should  not  have  been 
given,  and  the  refusal  to  give  them  presents 
no  error. 

[8,  •]  The  only  other  question  Is  that  ap- 
pellant has  the  aflidavits  of  three  persons 
attached  to  his  amended  motion  for  new  trial 
claiming  that  they  show  newly  discovered  evi- 
dence which  he  claims  ought  to  have  resulted 
in  the  court's  granting  him  a  new  trial.  The 
first  of  these  aflJdavits  is  sworn  to  before  one 
of  his  attorneys,  which  as  has  been  uniforml.v 
held  prevents  its  consideration.  Maples  v. 
State,  60  Tex.  Cr.  B.  171,  131  S.  W.  567,  and 
many  cases  to  the  same  effect.  The  appel- 
lant's motion  on  this  ground  was  controverted 
and  vigorously  contested  by  the  county  at- 
torney. It  was  all  threshed  out  before  Qie 
trial  Judge. 

"It  is  well  established  by  the  decisions  of  this 
court  that  a  motion  for  a  new  trial  on  this 
ground  is  closely  scrutinized,  and  is  largely  con- 
fided to  the  discretion  of  the  trial  court ;  and  the 
disposition  there  made  of  it  will  not  be  disturbed 
on  appeal,  unless  it  be  apparent  that  the  trial 
court  abused  its  discretion  to  the  prejudice  of 
appellant.  Bums  v.  State,  12  Tex.  App.  269; 
BeU  V.  State,  1  Tex.  App.  508 ;  Templeton  v. 
State.  5  Tex.  App.  398;  Shaw  v.  State,  27 
Tex.  750 ;  West  v.  State,  2  Tex.  App.  209;  To- 
ry V.  State,  3  Tex.  App.  236. 

"It  is  also  well  established  that  in  a  motion 
for  new  trial  on  this  ground  it  is  incumbent  on 
the  appellant  to  satisfy  the  court:  (1)  That  the 
evidence  has  come  to  his  knowledge  since  the 
former  trial ;  (2)  that  it  was  not  owing  to  want 
of  due  diligence  on  bis  part  that  it  was  not  dis- 
covered and  did  not  come  to  his  knowledge  be- 
fore the  trial ;  (3)  that  it  is  competent  nud 
material  evidence,  and  not  merely  cumulative, 
corroborative,  or  collateral;  (4)  that  it  will 
probably  produce  a  different  verdict  if  a  new 
trial  is  granted ;  (5)  that  it  is  not  simply  tat 
the  purpose  of  impeaching  a  former  witness.  If 
the  application  is  defective  in  establishing  any 
one  of  these  essentials,  a  new  trial  should  be 
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refused.  Flsber  t.  State,  80  'Fez.  App.  602  [18 
S.  W.  001;  West  ▼.  State,  supra;  DuTal  t. 
State,  8  Tex.  App.  370;  Gross  v.  State.  4  Tex. 
App.  249;  nutcbinson  t.  State.  6  Tex.  App. 
468."  White's  Ann.  C.  C.  P.  i  1149:  Gray  v. 
State,  86  Tex.  Or.  R.  206,  207,  144  S.  W.  283. 

We  think  the  court's  action  In  refusing  a 
new  trial  ob  this  ground  was  correct 
The  Judgment  la  affirmed. 


POX  T.  FOX     (No.  5616.) 

iConrt  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct.  27, 1015.) 

1.  DivoBcx  «=»124— JuBisDicnoNAi,  Facts— 
Besidencx  IK  Couwrr— SuFFiciENCT  of  Evi- 
dence. 

Kvidence  in  a  wife's  action  for  divorce  and 
for  the  recovery  of  her  separate  property  held  to 
sustain  a  finding  that  at  the  time  of  the  filing 
of  her  petition  plaintiff  had  been  an  actual  bona 
fide  inhabitant  of  the  state  for  twelve  months, 
and  bad  reRidod  in  the  county  where  the  suit 
was  bruught  for  six  months  next  preceding  the 
filing  of  the  petition,  within  the  jurisdictional 
requirement  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art  4632. 

1  Kd.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  {{  S82-3U8,  4S0,  455,  466;   Dec.  Dig.  «=» 


i^V 


2.  DivoBCB  «=>62-JtnasDicnon— RniDBKcs 

— CONSTBUCTIQN — STATUTE. 

Under  Vernon's  Sayles*  Ann.  Civ.  St.  1914, 
art.  4{iii'2,  requiring  that  a  petition  for  divorce, 
and  proof  in  support  thereuf,  show  that  at  the 
time  of  its  tiling  the  plaintiff  had  been  an  actual 
bona  fide  resident  of  the  state  for  twelve  months, 
and  a  resident  of  the  county  where  suit  was 
brought  for  six  months  next  preceding  the  filing 
of  the  petition,  a  long-continued  absence  from 
the  state  or  county  would  not  t>e  a  substantial 
compliance  with  the  requirement  tbat  the  party 
be  a  bona  fide  inhabitant  of  the  state,  but  a 
temporary  absence  from  the  state  or  county  dur- 
ing tlie  ux  months  preceding  the  filing,  of  a  pe- 
tition for  divorce  would  not  affect  the  right  to 
maintain  it. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  TMg.  |t  200-202,  208-216,  220,  282;  Dec 
Dig.  «a362.] 

3.  VENITE  <8=»8— STATtJTE. 

Where  a  wife  furnished  money  to  her  bus- 
band  to  be  loaned  upon  real  estate  securities  in 
her  name  and  for  her  benefit,  but  the  husband 
converted  it  to  his  own  use  in  B.  county,  or 
placed  it  upon  securities  and  retained  the  evi- 
den<-e  thereof  in  his  own  name  and  refused  to 
deliver  them,  the  wife's  action,  charging  such 
fraud,  that  some  of  the  property  was  situnted  in 
B.  county,  and  seeking  the  establishment  of  a 
resulting  trust,  was  properly  bronght  in  B. 
connty.  within  the  express  provision  of  Ver- 
non's Sayles'  Ann.  Civ.  St  1014,  art.  1830,  i  7. 
IKd.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  f  17;    Dec  Dig.  <S=>8.] 

Appeal  from  District  Court,  Bexar  County; 
W.  S.  Anderson,  Judga 

Action  by  Ida  West  Fox  against  B.  A.  Fox 
for  divorce  and  tlie  recovery  of  separate 
property.  From  an  order  of  injunction,  de- 
fendant appeals.    Affirmed. 

Arnold,  Cozby  &  Peyton,  M.  W.  Davis,  and 
Davies  &  Davles,  all  of  San  Antonio,  for  ap- 
pellant Carlos  Bee,  C.  C.  Todd,  and  Ball  & 
Seeligson,  all  of  San  Antonio,  for  appellee. 


CARL,  T.  Appellee,  Ida  West  Fox,  on 
May  11,  1015,  filed  suit  against  appellant  B- 
A.  Fox,  for  divorce,  and  for  the  recovery 
of  her  separate  property,  and  obtained  an 
injunction  against  appellant  On  August  81, 
1015,  the  Court  overruled  a  motion  to  dis- 
solve this  injunction,  and  continued  same  in 
force  until  the  further  orders  of  the  court 
This  is  the  order  from  which  this  appeal  is 
prosecuted. 

The  petition  alleges  that  the  plaintiff  was, 
and  had  been  at  the  time  of  the  filing  of  the 
petition,  a  bona  fide  resident  of  the  state  of 
Texas  and  county  of  Bexar  for  one  year  be- 
fore such  filing  of  the  petition.  In  addition 
to  the  allegations  in  support  of  the  divorce 
prayed  for,  the  petition  charges  tbat  appel- 
lant married  her  in  order  to  secure  all  her 
available  money,  and  had  appropriated  the 
same  to  his  own  use ;  that  prior  to  the  mar- 
riage the  appellant  persuaded  appellee  to 
loan  him  $2,500,  and  executed  a  deed  of  trust 
on  certain  real  estate  in  San  Antonio,  which 
be  never  owned,  but  which  stood  in  the  name 
of  his  daughter,  Blanche  Fox,  and  since  the 
marriage  be  has  taken  from  appellee  the 
notes  and  deed  of  trust  covering  this  loan 
so  that  she  would  not  have  any  evidence  of 
said  debt;  and,  further,  that  since  the  mar- 
riage appellant  had  secured  from  her  $10,- 
000,  agreeing  to  lend  same  for  her  and  give 
her  the  securities  for  same,  which  he  has 
failed  and  refused  to  do,  and  refuses  to  ac- 
count to  her  for  the  same.  The  petition  also 
alleges  that  a  certain  $2,000  vendor's  lien 
note  was  purchased  out  of  her  said  money, 
and  that  certain  other  property  and  purchas- 
es were  made  with  her  money,  and  charges 
tbat  funds  in  the  State  Bank  &  Trust  Com- 
pany are  a  part  of  her  said  sum  of  money. 

A  divorce  was  prayed  for;  also  a  Judg- 
ment for  $12,600  so  fraudulently  obtained, 
and  that  same  be  declared  a  lien  upon  prop- 
erty alleged  to  belong  to  appellant;  and  for 
an  injunction  restraining  the  bank  from  pay- 
ing out  any  of  said  money  upon  appellant's 
checks,  and  to  restrain  the  defendant  from 
disposing  of  the  real  estate  pending  the  suit 

The  motion  to  dissolve  the  injunction  was 
based  mainly  upon  the  following  grounds: 

(1)  That  the  plaintiff  was  not  a  bona  fide 
resident  citizen  and  inhabitant  of  the  connty 
of  Bexar,  state  of  Texas,  ano  was  not  at  the 
time  of  filing  the  suit ;  that  when  defendant 
and  plaintiff  married  on  February  13,  1915, 
appellee  gave  her  residence  as  the  city  of 
St  Louis,  in  the  state  of  Missouri,  and  was 
not  at  tbat  time,  and  never  had  been,  a  res- 
ident citizen  of  the  state  of  Texas.  It  is  al- 
leged therein  that  after  the  marriage  they 
came  to  Texas  and  moved  out  on  a  ranch  in 
Medina  county,  where  they  resided  at  the 
time  this  suit  was  filed,  and  that  by  reason 
thereof  the  Thirty-Seventh  district  court  of 
Bexar  county  had  no  Jurisdiction  to  try  th« 
cause,  which,  it  is  alleged,  is  a  suit  for  di- 
vorce, and  that  neither  plaintiff  nor  defend^ 
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ant  was  an  actual  bona  fide  resident  dtlaen 
of  Bexar  county. 

(2)  Tbat  the  injunction  issued  and  served 
upon  the  State  Bank  &  Trust  Company  im- 
pounded and  tied  up  funds  belonging  to  E. 
A.  Fox,  defendant,  and  prevented  him  from 
selling  any  property. 

The  plaintiff  b^w  denied  these  allega- 
tions, and  replied  that  it  was  necessary  for 
her  health,  {ileasnre,  and  business  that  she  be 
away  from  Bexar  county  a  great  deal,  but 
that  she  had,  while  g<we,  Icept  her  room  here, 
In  which  her  personal  effects  were  left  She 
admitted  that  they  went  upon  the  ranch  in 
Medina,  Bexar,  or  Bandera  county,  but  says 
she  thinks  It  was  situated  partly  in  all  of 
said  counties,  but  says  that  this  sojourn  was 
never  intended  by  either  of  them  to  be  aught 
but  temporary.  She  alleges  that  appellant 
did  not  own  the  ranch,  but  had  merely  a 
contract  or  option  to  buy  same,  and  that  a 
large  part  of  her  separate  funds,  acquired 
as  formerly  stated  from  her  by  defendant, 
was  Invested  in  same  and  improvements 
thereon,  and  asserted  that  she  was  entitled 
to  an  equitable  lien  on  same.  She  alleges, 
further,  that  she  believes  that  appellant  has 
conspired  with  Becher,  the  man  from  whom 
he  obtained  the  contract  for  said  land,  to 
snrrender  his  contract  or  convey  same  to 
Becher,  or  some  other  person,  to  defraud 
her  of  the  equity  therein. 

This  supplemental  petition  and  reply  fni^ 
ther  alleges  that  the  fraudulent  acts  of  the 
defendant  were  committed  in  whole  or  in 
part  in  Bexar  county,  and  that  some  of  the 
stock  purchased  with  the  money  fraudulent- 
ly acquired  from  'her  were  in  Bexar  county, 
and  that  since  the  Injunction  was  issued  de- 
fendant had  disposed  of  a  part  of  the  stock, 
and  converted  the  proceeds  to  bis  own  ose. 
Harry  Becher  was  made  a  party.  The  in- 
junction issued  was  later  modified  so  that 
it  would  not  prevent  E.  A.  Fox  from  collect- 
ing from  the  State  Bank  &  Trust  Company 
the  money  on  deposit  in  the  name  of  E.  A. 
Fox  or  the  Fox  B«alty  Company,  and  he  was 
permitted  to  check  all  he  desired  either  as 
E.  A.  Fox  or  Fox  Realty  Company. 

Any  further  statement  necessary  will  ap- 
pear in  course  of  the  discussion  which  fol- 
lows. 

The  main  contention  is  tbat  the  evidence 
does  not  show  that  the  plaintiff  had  been  an 
actual  bona  flde  inhabitant  of  the  state  of 
Texas  for  one  year  and  had  resided  in  Bexar 
county  for  six  months  next  preceding  the  fil- 
ing of  the  petition.  This  case,  as  it  comes  to 
us  on  the  question  of  Jurisdiction,  must  be 
controlled  by  the  facts  in  evidence  as  to  the 
residence  of  Mrs.  Fox,  the  plaintiff  below. 

Under  the  law,  as  It  now  stands  (article 
4632,  Vernon's  Sayles'  Statutes),  the  petition 
and  proof  in  support  thereof  must  show  that 
at  the  time  of  the  filing  of  such  petition  the 
plaintiff  had  been  an  actual  bona  fide  in- 
habitant of  the  state  for  a  period  of  twelve 
months,  and  had  resided  in  the  county  where 


tiie  snlt  Is  brought  for  six  months  next  pre- 
ceding the  filing  of  the  same. 

Defendant  testified  that  he  met  the  plain- 
tiff about  December  24,  1914,  and  they  wen 
married  on  the  13th  of  February,  1915,  at 
St.  Louis,  Mo.  There  is  an  affidavit  in  evi- 
dence, made  by  both  the  partlea  to  this  suit 
for  the  purpose  of  obtaining  a  naarriage  li- 
cense in  St  Louis,  in  which  the  residence  (A 
appellee  is  given  as  S331A,  Ridge  avenue, 
St  Louis,  Mo.  When  they  married  they  came 
to  San  Antonio,  and  he  says  they  first  lived 
at  121  Uvalde  street  where  they  arrived  on 
February  16th,  which  they  were  to  vacate  on 
March  1st  He  says  they  vacated  the  house 
on  Uvalde  street  and  stayed  at  the  Travel- 
ers' HoteL  The  house  on  Uvalde  street  was 
his  home  up  to  that  time,  according  to  bis 
statement,  and  he  brought  bis  wife  there  to 
that  house,  which  he  says,  however,  was  in 
bis  daughter's  name.  He  says,  further,  tbat 
on  the  2d  of  March  they  went  to  the  Trav- 
elers' Hotel,  but  that  on  the  11th  ac  12th  of 
March  she  made  a  trip  to  St  Louis,  and  came 
back  on  March  2Sth,  and  went  out  to  the 
ranch  with  him.  This  ranch,  according  to 
his  testimcmy,  is  in  Medina  county. 

There  is  a  great  deal  of  testimony  on  both 
sides  as  to  the  matter  of  residence;  but 
since  the  court  heard  evidence  on  that  issue 
and  determined  it  In  favor  of  the  appellee, 
we  will  direct  our  Investigation  towards  as- 
certaining whether  there  Is  sufficient  evidence 
to  sustain  that  finding. 

Mra  Fox  says  that  prior  to  her  marriage 
with  Mr.  Fox,  In  February  of  the  present 
year,  she  lived  in  San  Antonio  most  of  the 
time  for  the  past  six  years,  and  that  she  had 
an  understanding  with  Mr.  Fox  prior  to  their 
marriage  that  they  were  to  be  here  in  San 
Antonio ;  that  they  were  to  go  to  the  randi 
for  a  short  time  to  get  things  In  order,  and 
then  come  back  to  San  Antonio,  where  he 
would  carry  on  the  real  estate  business.  She 
says  that  she  had  a  room  here  in  the  city  all 
the  time  before  she  was  married,  and  kept 
said  room,  with  her  furniture  In  It,  daring 
the  time  she  was  away  from  San  Antonio,  in 
St  Louis,  Chicago,  and  other  places,  where 
her  health,  pleasure,  or  business  called  her. 
She  says  she  went  to  St  Louis  for  an  opera- 
tion on  her  throat,  but  she  says  that,  notwith- 
standing her  trips  and  the  periods  of  time 
she  stayed  away  from  San  Antonio^  it  has 
always  been  her  home  for  the  past  six  years, 
and  that  her  understanding  and  agreement 
with  Mr.  Fox  was  that  their  home  would  con- 
tinue to  be  in  ^n  Antonio,  as  It  had  been  in 
the  past,  except  for  that  temporary  absence 
for  improving  and  preparing  the  ranch  for 
the  market  She  says  that  Mr.  Fox  said  it 
would  be  a  useless  expense  to  take  the  i^no 
out  to  the  ranch,  and  they  left  it  at  Goggan'a 
music  store.  Further  testifying,  she  satd 
that  he  told  her  they  would  Just  go  out  there 
long  enough  to  get  some  fences  fixed  np  and 
the  bam  fixed,  and  get  things  In  running  or- 
der.   This  is  further  substantiated  by  the 
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fact  that  Mr.  Fox  wrote  to  her  on  Febmary 
13th,  before  their  marriage,  that  he  did  not 
think  either  of  them  iroald  want  to  live  on 
the  randb,  and  that  he  would  keep  a  house  in 
town.  On  February  6th  he  wrote  that  his 
son  wonld  give  up  the  cottage  on  Ulvalde 
street  when  wanted. 

There  is  other  evidence  that  Mr.  Fox  had 
stated  to  dlven  people  that  he  did  not  intend 
to  live  on  the  ranch,  and  the  further  fact 
that  he  took  a  guaranty  of  title,  of  date 
March  20th,  in  which  he  gave  his  residence 
as  Bexar  county,  Tex.,  together  with  the  fur- 
ther fact  that  on  Aivll  26,  1815,  he  brought 
his  wife  and  her  trunk  to  San  Antonio  and 
paid  her  room  rent  and  occupied  the  room 
with  her. 

So  we  have  the  positive  statement  of  Mrs. 
Fox  that  San  Antonio  had  beea  her  home  for 
six  years  next  preceding  the  filing  of  the 
petition;  that  she  had  never  abandoned  it, 
and  bad  been  away  only  on  trips  for  her 
health,  pleasure,  or  business.  She  explained 
the  affidavit  made  iiv  St  Lonis  by  saying  that 
she  told  the  clerk  before  whom  it  was  made 
that  she  was  in  ^.  Louis  a  part  of  the  time, 
where  she  was  staying  with  a  sister.  A  great 
part  of  the  year  preceding  the  filing  of  the 
petltlw  for  divorce  she  was  out  of  the  state, 
In  St  Ix)uls,  Chicago,  and  other  places;  but 
she  says  that  these  trips  were  made  on  the 
advice  of  physicians,  for  her  bealth,  and  In 
looking  after  her  business  interests  in  Illi- 
nois, as  well  as  partly  for  pleasure.  It  is 
even  made  to  appear  that  she  was  out  of 
Bexar  county  more  than  she  was  In  the  coun- 
ty dnrlng  that  year,  if  we  consider  the  time 
they  lived  at  the  ranch,  which  is  said  to  be 
In  Medina  county. 

[1}  The  question  of  whether  parties  have 
or  have  not  resided  in  the  county  six  months 
or  been  bona  fide  Inhabitants  of  the  state  for 
twelve  months  before  the  petition  is  filed, 
while  Jurisdictional  In  its  nature  and  neces- 
sary to  be  established  before  a  divorce  wUl 
be  granted,  is  nevertheless  a  question  of  fact 
to  be  determined  like  any  other  issue  In  the 
case,  and,  the  trial  court  having  heard  the 
evidence  and  determined  that  issue  in  favor 
of  appellee,  or  in  favor  of  the  Jurisdiction  of 
the  court,  we  would  not  be  authorized  to  dis- 
turb that  finding,  where  there  is  as  much  evi- 
dence as  there  is  in  this  record  that  Mrs. 
Fox  bad  lived  here  six  years  and  had  never 
aband<Hied  her  residence. 

Supposing  that  appellant's  ranch  Is  in 
Medina  county,  that  fact,  which  is  relied  upon 
to  break  the  continuity  of  residence  in  Bexar 
county,  Is  Itself  a  disputed  issue;  that  is, 
as  to  whether  their  residence  there  was  mere- 
ly temporary,  or  whether  it  was  intended  to 
be  permanent  She  testified  that  it  was  only 
a  sojourn,  temporary  in  its  nature,  and  that 
neither  of  them  ever  intended  to  make  that 
their  home,  but  that  both  of  them  recognized 
that  their  home  was  in  San  Antonio.  There 
Is  other  evidence  besides  that  of  appellee 


along  this  line,  indndlng  that  of  Manton,  the 
Blzells,  and  others. 

[2]  There  is  no  doubt  that  a  long-continued 
absence  from  the  state  or  county,  such  as  is 
shown  in  the  Michael  Case,  34  Tex.  Civ.  App. 
630,  79  &  W.  76,  where  the  plainUff  had  been 
residing  In  Illinois  for  more  than  sixteen 
years  prior  to  the  filing  of  the  suit,  would  not 
harmcHiice  or  be  a  substantial  compliance 
with  the  requirement  that  the  party  must  be 
an  actual  bona  fide  inhabitant  of  the  state 
for  the  legal  time  prior  to  exhibiting  the  peti- 
tion ;  or,  as  in  the  Haymmond  Case,  74  Tex. 
414,  12  S.  W.  go,  where  the  plalntifl  left 
his  family  in  Bell  county  in  1881  and  went 
to  Central  America,  where  be  stayed  for 
many  years,  and  then  returned  to  Bell  county 
and  filed  his  suit,  alleging  that  he  had  never 
abandoned  that  as  bis  home.  Of  course, 
there  is  a  distinction  between  a  legal  resi- 
dence for  the  purpose  of  voting,  eta,  and  a 
residence  contemplated  by  the  divorce  stat- 
ute. In  the  Haymmond  Case,  however.  Judge 
Henry,  ^leaking  for  the  court,  expressly  stat- 
ed: 

"We  do  not  think  that  a  temporary  absence 
from  the  state  or  comity  of  an  inhabitant  of  the 
state  during  the  six  months  next  preceding  the 
filing  of  his  petition  for  divorce  would  aCect  his 
right  to  maintain  it." 

And  so  it  was  held  by  Chief  Justice  Raln- 
ey,  q;>eaklng  for  the  Dallas  court  In  the  case 
of  Mclican  v.  Bandell  et  aL  (Civ.  App.)  136 
S.  W.  1119,  In  dealing  with  a  case  where 
Mrs.  McLean  left  Sherman  and  went  to 
Beaumont,  where  she  resided  with  a  married 
daughter  tar  several  montlis,  that  the  dis- 
trict court  of  Grayson  county  had  Jurisdio- 
tion  of  her  cause  of  action  for  divorce. 

The  construction  of  any  law  ought  to  be 
a  reasonable  and  common-sense  construction, 
and,  if  we  were  to  construe  article  4632  of 
the  Revised  Statutes  as  requiring  that  a 
party  should  spend  the  entire  year  in  the 
state  or  the  entire  six  months  In  the  county 
before  bringing  a  snlt  of  that  nature,  we 
think  it  would  be  an  unreasonable  construc- 
tion. Many  people  in  good  faith  claim  San 
Antonio,  for  ipstance,  as  their  home;  but 
their  business  calls  them  away  to  such  an 
extent  that  they  may  spend  more  time  away 
from  this  county  than  they  do  In  it  This  is 
notably  true  of  some  traveling  salesmen,  and 
yet  they  have  no  home  anywhere  else.  Would 
it  be  Just  for  such  a  person  to  be  denied  the 
JurisdictlMi  of  the  courts  of  the  county 
where  his  home  is?  Or,  if  a  person  falls  into 
bad  health,  and  it  becomes  necessary  to  leave 
bis  home  for  the  purpose  of  obtaining  a  cure, 
should  he  thereby  lose  the  protection  the 
laws  of  his  home  give  him?  We  do  not  be- 
lieve that  absence  in  cases  of  this  Idnd  de- 
stroys the  bona  fides  of  residence,  nor  do  we 
think  that  the  fact  that  Mrs.  Fox's  health 
and  business  affairs  called  her  away  from 
San  Antonio  a  great  deal  would  preclude  her 
from  maintaining  her  suit  in  Bexar  county, 
when  she  testifies  positively  that  this  had 
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been  her  home  for  slz  years,  and  that  her 
absence  was  made  necessary  In  the  manner 
detailed.  The  Thlrty-Serenth  district  court 
ot  Bexar  county  did  have  Jnrlsdictlon  to  en- 
tertain the  bill  for  divorce. 

[S]  There  Is  another  reason,  Indeiwndent 
of  the  divorce  phase  of  the  case,  which  would 
give  appellee  the  right  to  maintain  this  ac- 
tion In  Bexar  county,  which  Is  the  allegatl(»i, 
sui^orted  by  testimony,  that  money  was 
furnished  to  the  def»idant  for  the  purpose 
of  being  loaned  upon  real  estate  securities 
In  the  name  and  for  the  benefit  of  the  plain- 
tiff below,  but  that  the  defendant.  Instead 
of  so  loaning  the  money,  converted  it  to  his 
own  nse  In  this  connty,  or  placed  it  np<m  se- 
curities and  retained  the  evidence  thereof  lu 
his  own  name,  refusing  to  deliver  the  same 
to  Mrs.  Fox.  In  other  words,  she  charges 
that  he  practiced  fraod  upon  her  in  Bexar 
county,  Tex.,  and  that  some  of  the  property 
Is  there  situated.  Her  petition  specifically 
sets  these  matters  out,  and  asks  that  a.  re- 
sulting trust  be  established  and  fixed  upon 
■aid  properties.  This  would  bring  it  square- 
ly within  the  provisions  of  section  7  of  the 
exceptions  to  article  1830  of  Vernon's  Sayles' 
Statutes.  It  is  well  established  in  Texas  that 
a  wife  may  maintain  a  suit  against  her  bus- 
band  for  the  protection  of  her  separate  prop- 
erty, and  the  petition  in  this  case  does  not 
seek  to  deal  with  community  property.  Dor- 
ity  V.  Dorlty,  96  Tex.  222,  71  S.  W.  950,  60 
U  R.  A.  911.  And  if  she  has  Instituted  such 
a  suit  for  the  protection  of  her  separate 
property,  and  the  alleged  fraudulent  acts  of 
th6  defendant  were  committed  in  Bexar 
county,  there  is  no  reason  why  this  suit 
should  not  there  be  maintained.  O'Brien  v. 
Hllbum,  9  Tex.  297 ;  Ryan  v.  Ryan,  61  Tex. 
473;  Hall  v.  Hall,  62  Tex.  298,  36  Am.  Sep. 
725 ;  Price  v.  Oole,  35  Tex.  471.  In  the  case 
of  Dorlty  T.  Dorlty,  supra,  we  find  a  very 
learned  discussion  by  Judge  Williams. 

The  Judgment  of  the  trial  court  Is  In  all 
things  affirmed. 


STEWART  V.  THOMAS  et  aL    (No.  8252.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Oct  30,  1915.) 

1,  Vkndob  akd  Pubchaskb  «=9253  —  Vbn- 
dob's  Lien  —  Fobeclosubx  —  llNCEBTAXJNTr 
AB  TO  Land  Sold. 

Where  the  (iencription  of  land  in  a  deed 
was  defective  as  sliowing  only  three  surveyor's 
calls,  while  the  ouly  description  of  the  land  in 
the  purchflge  ootes  was  by  reference  to  the 
deed,  in  suit  on  the  notes  to  recover  personal 
judgment  against  the  maker  and  indorser,  and 
also  for  foreclosure  of  the  vendor's  lien,  decree 
of  foreclosure  was  erroneous,  in  the  absence  of 
proof  that  the  omission  in  the  description  was 
by  mutual  mistake  of  the  parties,  or  proof  to 
show  what  property  they  really  intended  should 
be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  637-640;  Dec.  Dig. 
<e=»25.'5.1 


2.  EviniNCE   «=>185— Best   Svidencb— Sio- 

OMDABT  EVIOEHCK   OF  DkBD. 

Where,  in  a  suit  to  foreclose  a  vendor's 
lien,  plaintiff  alleged  that  the  original  deed  to 
the  land  was  in  defendant's  possession,  and  that 
the  latter  had  been  duly  notified  to  produce  the 
same  and  had  failed  to  do  so,  there  was  a  prop- 
er predicate  for  secondary  evidence  of  the  con- 
tents of  the  original  deed  by  means  of  the  deed 
record. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  642-660;  Dec.  Dig.  «=>185.] 

8.  JuDOMBHT  •39961  —  AnuissiON  nr  Bvi- 

DSNCE. 

In  suit  to  foreclose  a  vendor's  lien,  where 
the  only  objection  to  the  original  judgment  of 
partition  admitted  in  evidence  to  mow  that  ti- 
tle to  the  purchase  money  notes  was  vested  in 
plaintiffs  wards  was  that  such  judgment  affect- 
ed title  to  land  and  had  never  been  recorded,  iti 
admission  was  proper. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Gent  Dig.  Si  1808-1812;   Dec.  Dig.  «=>951.] 

4.  Bills  and  Notes  «» 128— Suit  as  Klec- 

TION   TO  DeCLABE  DUE. 

Where,  in  suit  to  foreclose  a  vendor's  lioi 
and  for  personal  judgment  against  maker  and 
indorser  of  the  purchase-money  notes,  the  note* 
oontaiued  stipulations  that  a  failure  to  pay  one 
when  due  should,  at  the  election  of  the  bokler, 
mature  both  notes,  one  of  the  notes  being  long 
past  due  when  suit  was  brought,  the  institu- 
tion of  suit  was  of  itself  sufficient  to  shew  an 
election  by  the  holder  to  declare  the  second 
note  due. 

iKd.  Note.^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  283-292;  Dec  Dig.  «=» 
1^9.] 

Appeal  from  District  Court,  Comanche 
County;   J.  H.  Arnold,  Judge. 

Suit  by  Austin  Thomas  and  others  against 
H.  L.  Stewart  and  another.  Judgment  for 
plflintifls,  and  the  named  defendant  appeals, 
Reversed  and  remanded  for  another  trial  as 
to  appellant 

Kearby  &  Kearfoy,  of  Comanche,  for  appel- 
lant Smith  &  ^Imer,  of  Comanche,  for  ap- 
pellees. 

DUNKLIN,  J.  H.  L.  Stewart  purchased  a 
tract  of  land  from  J.  H.  Magness,  and  in 
part  consideration  therefor  executed  two 
promissory  notes  for  $250  each,  one  payable 
November  1,  1913,  and  the  other  one  year 
later.  Thereafter  the  notes  were  sold  to  W. 
Thomas  by  Magness,  who  daly  indotsed 
them.  Later,  in  a  certain- suit  for  partition, 
styled  Ada  Thomas  v.  W.  Thomas,  the  in- 
dorsee, the  notes  were  set  aside  to  Austin 
Thomas  and  other  minors.  The  guardian  of 
these  minors  instituted  this  suit  to  recover 
personal  judgment  against  the  maker  and  in- 
dorser, and  also  for  a  foreclosure  of  the  ven- 
dor's lien  upon  the  land  for  which  they 
were  executed,  and  from  a  Judgment  against 
both  defendants  for  the  relief  prayed  for  H. 
L.  Stewart  has  appealed. 

[1,  2]  In  plaintiff's  petition  It  was  alleged 
that,  through  clerical  error  in  drafting  the 
deed  from  Magness  to  Stewart,  one  of  the 
calls  in  tile  description  of  the  land  was  inad- 
vertently   omitted,    such    omission    being  a 
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mutnol  mistake  of  the  parties;  that  the  land 
which  they  intended  to  be  embraced  in  said 
deed  was  the  tract  correctly  described  in  the 
petition.  The  judgment  of  foreclosure  de- 
scribed the  land  according  to  the  alleged  cor- 
rected description.  The  deed  executed  by 
Magness  to  Stewart  at  the  time  the  notes 
were  executed  was  Introduced  In  evidence 
and  also  the  notes.  The  description  of  the 
land  contained  In  the  deed  showed  only  three 
sarreyor's  calls  and  was  wholly  insufficient 
as  a  predicate  for  the  foreclosure,  while  the 
<»ily  description  embraced  in  the  notes  was 
by  reference  to  the  deed.  No  eTidence  was 
Introdncod  to  sustain  the  allegation  that 
sncb  omission  In  the  description  was  by 
mutnal  mistake  of  the  parties,  or '  to  show 
what  property  the  parties  to  the  deed  really 
intended  should  be  conveyed;  and,  in  the  ab- 
sence of  such  proof,  the  decree  of  fore- 
closure was  erroneous.  The  deed  from  Mag- 
ness  to  Stewart  had  been  recorded  In  the 
deed  records  of  Comanche  county,  and  this 
record  was  Introduced  in  evidence  Instead 
of  the  original  or  a  certified  copy.  Stewart 
objected  to  this  proof  on  the  ground  that  it 
was  secondary  evidence  and  plaintiff  had 
foiled  to  file  with  the  papers  a  certified  copy 
of  the  deed  and  give  notice  to  Stewart  of 
such  filing.  But,  as  shown  in  the  court's 
explanation  of  the  ruling,  plaintiff  had  al- 
leged that  the  original  deed  was  in  the  pos- 
session of  Stewart,  and  he  had  been  duly 
notified  to  produce  same  upon  the  trial  and 
had  failed  to  do  so.  This  showed  a  proper 
predicate  for  secondary  evidence  of  the  con- 
tents of  the  original  deed. 

[3]  Likewise,  there  was  no  error  In  admit- 
ting in  evidence  the  original  Judgment  of 
partition  in  the  suit  of  Ada  Thomas  v.  W. 
Thomas  to  show  that  title  to  the  notes  de- 
scribed In  plaintiff's  petitl(m  was  vested  in 
plaintiff's  wards;  the  only  objection  offered 
to  such  proof  being  that  said  Judgment  af- 
fected title  to  land,  and  had  never  been  re- 
corded in  the  deed  records  of  Cconancbe 
county. 

[4]  The  notes  in  suit  each  contained  a 
stlpalation  that  a  failure  to  pay  same  or  any 
installment  of  Interest  thereon  when  due 
should,  at  the  election  of  the  holder,  mature 
both  notes.  One  of  the  notes  was  long  past 
doe  when  the  suit  was  instituted,  and  the 
institution  of  the  suit  to  collect  both  was 
of  itself  sufficient  to  show  an  election  by  the 
holder  to  declare  the  second  note  due  with- 
out farther  proof  of  that  fact  on  the  trial, 
as  appellant  insists  should  have  been  tax- 
nlshed. 

Since  the  Judgment  against  Stewart  Is  to 
be  reversed,  and  as  he  has  undoubtedly  en- 
tered his  appearance  for  another  trial,  oth- 
er assignments  of  error  questioning  the  snf- 
flciency  of  service  of  citation  upon  Stewart 
will  not  be  discussed. 

For    the    error    Indicated,    the    Judgment 


against  appellant  Stewart  is  reversed,  and 
the  cause  is  remanded  for  another  trial  as 
to  him;  but  the  Judgment  against  defendant 
Maguess,  who  has  not  appealed.  Is  undis- 
turbed. 


HOLMES  V.  TTNER.     (No.  887.) 

(Court  of  CStU  Appeals  of  Texas.     Amarillo. 

Oct.  30,  1915.) 

1.  Prinoifai.  and  Agent  «=»23— Adtomobilb 
— Saxi:  —  Repuwatkd  Agent  —  Sufbiomn- 
OT  of  Evidence. 

In  an  action  by  an  automobile  flealer  for 
the  value  of  a  car  purchased  by  defendant  from 
one  representing  himself  as  aeent  for  plaintiff, 
evidence  held  to  support  a  finding  of  agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  C!ent.  Dig.  J  41 ;  Dec.  Dig.  «=>23.1 

2.  Pbincipai.  and  Aoknt  4=»14  —  Implied 

AOENCT. 

The  relation  of  principal  and  agent  does  not 
arise  from  an  express  appointment  merely,  but 
also  by  implication  from  the  words  and  conduct 
of  the  parties  and  the  circumstances  of  the  par- 
ticular transaction. 

f  Md.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  gi  2ft-33 ;  Dec.  Dig.  «=s»14.] 

3.  HtjSBAND  AND  WtTB  <S=>23%— AGENOT  0» 
Wire — SCOPB  OF  AVTHOBITT. 

In  an  action  by  an  automobile  dealer  for  the 
value  of  a  car  purchased  by  defendant  from  one 
representing  himself  as  agent  for  plaintiff,  evi- 
dence held  to  warrant  a  finding  that  plaintiff's 
wife  was  his  agent  with  authority  to  employ 
salesmen.  ' 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  gS  145,  146;  Dec  Dig.  <3=> 
23%.l 

4.  Pbincifal  and  Agent  4=»100  —  Genksai. 
Manager— Scope  of  Atjthomtv— How  Db- 

TEBiaNED. 

A  general  agent  for  the  management  of  a 
business  has  authority,  coextensive  in  scope  with 
the  business  intrusted  to  him,  to  do  what  is 
customary  in  such  business ;  consideration  being 
given  to  the  character  of  the  business  and  the 
usual  manner  in  which  it  is  conducted. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |§  262-278,  S4S,  864,  868^73 ; 
Dec.  Dig.  <S=»100.] 

5.  Principal  and  Agent  «=>103  —  Business 
Necessity  —  Automobile  Demonstrator  — 
Implied  Adthoritt. 

Where  it  appeared  that  to  succeed  as  a  go- 
ing concern  the  nature  of  plaintiff's  business  re- 
quired that  salesmen  travel  about  the  country 
to  demonstrate  and  sell  cars,  and  the  facts  show 
an  implied  intention  on  plaintiff's  part  to  au- 
thorize another  to  act  as  such  agent,  a  sale  by 
the  latter  was  binding  on  plaintiff,  since  such 
agent  had  implied  authority  to  sell, 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  }§  278-^93,  353-359,  367; 
Dec  Dig.  ®=»103.] 

6.  Principal  and  Agent  ®=»103  —  Agenot  — 
Salesman— Authority  to  Employ. 

Where  plaintiff's  wife  was  left  in  general 
charge  of  bis  automobile  agency  and  she  employ- 
ed one  to  act  as  a  demonstrator  and  salesmao, 
such  being  customary  in  the  businesB,  or  neces- 
sary to  carry  it  on,  a  sale  by  the  employ^  was 
binding  on  plaintiff,  since,  under  such  circum- 
stances, the  wife  had  implied  authority  to  so  em- 
ploy. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  f §  278-293,  353-359,  307 ; 
Dec.  Dig.  «=>103.] 
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7.  Pkikoipal  Am  Aocnr  «=»145— Bxfbbss  ob 
lupuED  AuTBOBirr  —  Thibd  Pbbson  — 
Knowudoe  or  Authobity— Ixiiatehialitt. 

Where  the  act  by  which  It  is  sought  to  bind 
the  principal  was  within  the  authority  actually 
conferred  h/  the  principal  either  expressly  or 
by  implication,  one  contracting  with  the  agent 
need  not  show  that  he  bad  knowledge  of  such 
authority  and  acted  on  the  faith  of  it,  since  on- 
der  either  form  of  authority  the  act  of  the  agent 
is  that  of  the  prindpaL 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  499,  &13-620:    Dec.  Dig. 

8.  Pbinoipai.  akd  Aosnt  «s»137— TTrattihok- 
izEo  Act  or  Aoxnt— Estoffeit-How  Cbk- 

ATKD. 

Liability  on  the  principal's  part  for  the  un- 
authorized acts  of  his  agent  rests  upon  estoppel 
arising  from  words  or  conduct  of  the  prindpal 
indicating  the  existence  of  authority  in  tiie 
agent  to  do  the  thing  in  qnestlon  upon  which 
there  is  a  reliance  in  good  faith. 

I  Ed.  Note.— For  other  cases,  see  Principal  and 
Aieat,  Uent.  Dig.  {{  492-494;   Dec.  JXg.  «=» 

9.  Principai.  and  Agent  «=s>103  —  Sai.eb  — 
AoiNCT— Babteb  Excluded. 

In  general,  the  power  of  the  agent  to  sell 
does  not  include  the  jwwer  to  barter. 

lEd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i{  278-^3.  853-^,  807; 
Deft  Dig.  «=»103.] 

10.  Pbircipal  and  Agent  ^sslOO  —  Appab- 

■KT   AnTHOBTTT— DETEHMINABUe— BfOCOT. 

In  determining  the  question  of  apparent  au- 
thority, the  character  of  the  service,  together 
with  the  usual  practice  of  agents  in  such  employ- 
ment may  be  loolced  to,  and  the  agent  is  held 
to  hare  implied  authority  to  do  all  those  acts 
which  are  naturally  and  ordinarily  done  and 
reasonably  necessary  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Cent  Dig.  {{  262-273,  345,  864,  308-378 ; 
Dec.  Dig.  «s39i.OO.] 

11.  Cunom  AND  DaAOBS  «=a4  —  Bcopb  or 
Agent's  Authobitt— Dvbation  of  Odstou. 

A  custom  or  uaag*  to  enlarge  an  agent's  ex- 
press authority  must  be  shown  by  clear  and  sat- 
isfactory evidence,  and  must  have  existed  long 
enough  to  make  it  widely  and  generally  known, 
and  such  as  will  warrant  the  presumption  that 
the  principal  had  it  in  view  at  the  time  of  ap- 
pointing the  agent 

[ISd.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  3 ;   Deft  Dig.  €=>4.] 

12.  Pbincipal  and  Agent  ^9123— Atttomo- 

BILE  DEUOMBTBaTOB  —  POWCB  TO  BaBTEB  — 

KVIOENCB— Sujtficienct. 

In  an  action  by  an  automobile  dealer  to 
recover  the  value  of  a  car  alleged  to  have  been 
bartered  by  his  sales  agent  in  excess  of  author- 
ity, evidence  held  insufficient  to  establish  author- 
ity in  the  agent  to  barter  under  his  express  au- 
thority or  that  implied  by  custom. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {{  420-129;    Dec.  Dig.  «=a 

18.  Pbincipal  and  Agent  €s>152  —  Unau- 
THOBizED    Act— AuTouoBiLB— Babtxb— £r- 

FECT. 

Where  defendant  procured  an  automobile  by 
barter  from  one  holding  himself  out  as  a  sales 
agent  for  plaintiff,  an  automobile  dealer,  but 
who  had  no  authority  to  barter,  defendant  was 
liable  as  for  a  conversion,  since,  in  the  absence 
of  authority  in  the  agent  to  barter  implied  by 


custom  or  otherwise,  defendant  was  bound  at  hit 
peril  to  ascertain  the  agent's  true  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  U  667-^69;  Dee.  Dig.  «=> 
162.1 

14.  Pbincipal  and  Agent  «=>40  —  Dekow- 

8TBAT0B— AtrTHOBITT    TO    ^LL— RCVOOATIOir 

— SumoiBNOT  OF  Evidence. 

In  an  action  by  an  automobile  dealer  to 
recover  the  value  of  a  car  procured  by  defendant 
through  barter  with  plaintiff's  sales  agent  evi- 
dence keld  insnflBdent  to  show  a  revocation  of 
the  agent's  authority  prior  to  such  sale. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent  Cent  Dig.  {  63 ;  Deft  Dig.  «=>40.] 

Appeal  from  District  Court,  Chlldreas 
County;  J.  A.  Nabors,  Judge. 

Actlop  by  M.  A.  Holmes  against  W.  C. 
Tynet.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Seversed. 

Fires  &  Diggs,  of  Chlldresa,  for  appellant 
Jos.  H..  Aynesworth,  of  CbUdress,  for  ap- 
pellee. 

HUFF,  a  J.  [1]  The  appeUant,  Holmes, 
Instituted  this  suit  for  the  conversion  of  an 
automobile  of  tbe  alleged  value  of  |2,060,  by 
api)ellee,  Tyner,  alleging  the  title  In  himself. 
The  appellee,  I^er,  answered,  admitting  the 
posBesaion  and  alleged  he  purchased  sajse 
through  appellant's  agent;  that  one  Haw- 
kins was  the  agent  of  appellant  and  brought 
the  machine  to  Childress  and  exposed  It  to 
sale  and  claimed  to  be  the  agent  of  appel- 
lant, who  it  la  alleged  held  Hawkins  out  as 
such  and  that  appellee  was  informed  by 
Hawkins  and  others  ttiat  be  was  the  agent 
of  appellant;  that  Hawkins  offered  to  sell 
the  car  and  distributed  literature  of  appel- 
lant and  bad  possession  of  the  car  for  tbe 
purpose  of  selling  and  demonstrating  tbe 
car  to  prospective  purchasers,  and  did  show 
to  appellant  and  others  tbe  car  and  held 
himself  out  as  agent  of  appellant  with  pow- 
er to  sell,  and  solldted  the  sales  of  other 
cars  of  tbe  same  make  and  manufacture; 
that,  after  full  notice  of  tbe  acta  of  Hawkhu, 
appellant  paid  divers  and  sundry  costs  and 
expense  bills  for  bim,  and  ratified  and  con- 
flrmed  the  acts  of  Hawkins,  and  directed 
Hawkins  to  proceed  with  tbe  sale  and  to  ad- 
vertise and  demonstrate  tbe  merits  of  tbe 
car  and  to  seek  and  sell  prospective  pur- 
chasers for  tbe  car,  and  that  thereby  appel- 
lant was  estopped  to  deny  the  right  and  aa- 
thorlty  of  Hawkins  to  make  tbe  gale;  that 
all  of  said  acts  of  Hawkins  were  within  the 
apparent  scope  of  bis  authority,  "and  was 
wltbin  the  ordinary  and  customary  author- 
Ity  of  one  so  using,  demonstrating,  and  offe^ 
ing  for  sale  cars  when  they  are  permitted  to 
handle,  demonstrate,  and  use  cars,  and  that 
plaintiff  well  knew  such  to  be  tbe  usual,  or- 
dinary, and  customary  object  of  one  out  so 
demonstrating,  and,  if  tbe  plaintiff  did  not 
in  fact  give  and  authorize  tbe  said  BawUns 
full  power  to  make  the  sale  in  question  that 
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Bald  plaintiff  was  ndgUgent  In  permlttliis  the 
said  HawUmi  to  make  such  use  of  the  car 
and  is  DOW  estopped  to  say  tbat  Hawkins 
had  no  such  authority";  that  appellant,  re- 
lying np<Hi  the  acts  sind  conduct  of  Hawkins, 
and  the  permission  of  Hawkins  by  appellant 
to  so  act,  which  was  known  to  appellant,  or 
by  the  ezerdse  of  ordinary  care  could  have 
been  known  to  him,  induced  appellee  to  pnr- 
cbHBe  the  car  and  pay  full  value  to  Haw- 
kins, to  wit,  1850  cash  and  one  B.  M.  F.  car, 
as  the  Cimslderatlon  therefor,  and  thereby 
appellant  was  estopped  to  deny  the  agency. 

Appellant,  by  supplemental  petition,  de- 
nied spedflcally  all  the  allegations  tn  the  an- 
swer, and  denied  that  appellee  got  possession 
of  the  car  from  an  agent  of  appellant,  or 
that  he  purchased  the  same  from  such  agent, 
bat  tbat  in  acquiring  possession  thereof  he 
did  so  by  barter  and  trade  with  Hawkins 
and  never  paid  the  value  of  the  car  in  cash 
to  any  person.  It  is  admitted  therein  that 
Hawkins  was  In  possession  of  the  car,  but 
was  so  unlawfully,  etc.  The  fact  of  Haw- 
kins' possession  and  the  manner  by  which  he 
obtained  and  held  it  was  specifically  alleged, 
showing  a  wrongful  possession.  The  facts 
hereinafter  set  out  will  Indicate  the  specif- 
ic facts  relied  on  as  showing  an  unlawful 
possession  as  relied  on  and  set'  out  in  the 
■npplemental  petition. 

A  verdict  was  rendered  for  the  appellee, 
npon  which  Judgment  was  entered.  The  ap- 
pellant requested  the  court  to  Instruct  a 
verdict  for  blm,  and  also,  in  his  motion  for 
new  trial,  requested  that  the  verdict  of  the 
jury  be  set  aside  for  the  reason  that  there 
was  no  evidence  supporting  the  verdict,  be- 
cause: (a)  It  is  admitted  in  the  pleadings 
tbat  appellant  was  the  owner  of  the  car,  and 
the  evidence  did  not  warrant  the  jury  to  find 
Hawkins  was  his  agent  to  sell  and  use  the 
car  In  Childress  county;  (b)  if  he  was  the 
agent  to  sell,  he  was  not  authorized  to  ac- 
cept In  part  payment  trade  as  alleged  by  ap- 
pellee; (c)  If  prior  to  the  sale  he  was  the 
agent,  such  agency  was  revoked  before  the 
trade  to  api)ellee,  and  the  agency  was  not 
at  any  time  known  to  appellee;  (d)  that  ap- 
pellee by  his  own  evidence  shows  that  he 
dealt  with  Hawkins  as  the  owner  and  not  as 
an  agent. 

In  stating  our  conclusions  of  the  facts  we 
shall  state  them  from  appellee's  standpoint. 
Appellant,  Holmes,  at  the  time  of  the  transac- 
ti<xi,  bad  the  state  agency  for  the  Jackson 
cars,  situated  In  Ft  Worth.  The  car  in  ques- 
tion was  one  of  that  mak&  The  cars,  when 
delivered  to  appellant,  were  paid  for  by  blm 
and  be  employed  agents  thereafter  to  resell 
them.  About  the  20th  day  of  April,  1913, 
appellant  turned  the  car  over  to  J.  A.  Haw- 
kins, as  he  testifies,  to  go  up  the  Denver  road 
as  far  as  Alvord  or  Decator,  and  to  bring 
to  Ft.  "Worth  some  prospective  purchasers, 
which  Hawkins  claimed  to  have,  and  to  show 
tbem  the  Jadcson  cars  at  Ft.  Worth.    The 


facta  In  this  case  show  that  Hawkins  at 
some  time  thereafter  went  to  Ctilldress  with 
the  car  In  Issue,  and  showed  and  tried  to  sell 
it,  and  represented  tbat  he  had  authority  to 
do  so.  Mr.  Knight,  who  It  appears  was  the 
local  agent  for  the  Jackson  car  at  CShildress, 
by  virtue  of  a  contract  entered  Into  with  ap- 
pellant at  some  time  before  the  sale,  went 
with  Hawkins  to  visit  the  appellee.  On  this 
trip  Hawkins  showed  the  car  to  appellee  and 
the  manner  of  Its  working  and  at  this  time 
gave  appellee  some  llteratnre  with  reference 
to  the  Jackson  make  of  cars.  T.  F.  Abbott, 
who  during  this  transaction  was  employed  as 
an  agent  for  appellant  In  the  sale  of  these 
cars,  testified  that  at  tbat  time  be  resided  in 
Ft.  Worth  and  In  the  absence  of  both  appel- 
lant and  his  wife  managed  the  ofiice  at  Ft. 
Worth.  This  witness  says,  about  five  days  be- 
fore Hawkins  left  with  the  car  on  April  20th, 
he  (witness)  returned  from  a  trip  and  found 
Hawkins  in  the  office  and  was  Introduced  to 
him  by  Mrs.  Holmes.  This  witness  states 
tbat  when  he  left  to  goto  Clarend<m  (from  the 
trip  thereto,  from  which  he  bad  Just  re- 
turned when  be  first  met  Hawkins)  appellant 
was  not  at  the  ofiice  and  was  out  somewhere, 
and  when  he  returned  appellant  was  still  out 
of  the  office,  but  during  the  time  had  been 
back  and  had  gone  away.  At  the  time  the 
witness  got  back  Mrs.  Holmes  was  in  charge 
of  the  office.  The  witness  testified  Mrs. 
Holmes  introduced  him  to  Hawkins  and  be 
thinks  IMrs.  Holmes  then  said,  "or  something 
to  the  effect  she  had  a  salesman  there.  I  do 
not  remember  her  exact  words,  but  that  is 
nearly  as  I  can  remember  them.  We  did  not 
talk  but  little.".  Hawkins  appears  to  be  the 
person  there  referred  to.  At  the  direction  of 
Mrs.  Holmes,  Hawkins  took  the  witness  home 
from  the  office  In  a  car.  After  this  first  con- 
versation with  Mrs.  Holmes  with  reference 
to  Hawkins,  witness  asked  Mrs.  Holmes  if 
she  knew  anything  about  him. 

"She  said  she  had  'phoned  to  the  manaxpr  of 
the  Carter  car,  Mr.  Mathews,  and  that  be  said  h« 
was  a  good  man  but  would  steal  anytbinj;:  he  got 
hia  hands  on.  Mathews  daimed  the  fellow  had 
sold  one  of  the  tires  off  of  a  car  and  had  put  on 
an  old  one  in  its  place,  and  I  said,  'No  businpss 
man  in  town  would  keep  a  man  on  that  rerom- 
mendation,'  and  I  think  she  replied  she  would 
keep  him  and  try  him,  or  that  was  the  meaninc 
of  It." 

The  witness  also  testified  the  only  car  oth- 
er than  the  one  In  issue,  that  he  knew  of 
Hawkins  taking  out,  was  one  on  the  evening 
he  (witness)  returned.  He  took  out  a  gray 
Roadster  and  took  some  one  in  It  to  show  it 
The  witness  testified  that  Holmes  himself 
turned  the  car  over  to  Hawkins,  who  left 
with  it  for  some  point  up  the  Denver,  and 
witness'  understanding  was  that  he  was 
to  work  some  territory  up  there.  He  testi- 
fied that  he  thinks  Hawkins  first  stopped  at 
Alvord,  and  that  he  knew  he  stopped  at 
Wichita  Falls  from  the  fact  that  the  office 
got  hotel  bills  from  there.  The  bill  was 
not  paid  by  Mrs.  Holmes  then  nor  after, 
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that  he  knew  of.  The  next  he  heiirfl  of  Haw- 
kins  was  at  Chlldresa.  He  heard  this  either 
through  Mr.  or  Mrs.  Holmes.  There  was 
then  something  said  about  recalling  him 
from  Childress,  and  he  thinks  it  was  Mr. 
Holmes  that  mentioned  that  At  this  point 
he  testified: 

"I  came  into  the  office  about  the  time  Mr. 
Holmes  finished  a  telephone  conversation  with 
some  one  up  here  (Childress),  and  he  told  me 
he  had  told  whoever  he  had  talked  to  up  here  to 
take  the  car  and  put  it  in  the  fcarage,  and  that 
this  man  at  this  end  of  the  line  said  there  was  a 
chance  to  sell  it,  and  he  told  this  man  here  to 
put  it  in  the  garage,  or  if  it  was  sold  to  have 
the  check  or  draft  made  out  to  M.  A.  Holmes." 

A  day  or  two  before  Holmes  'phoned,  lie 
said: 

"He  thought  be  would  go  after  the  car,  or  that 
he  had  gotten  a  letter  from  Hawkins,  or  perbapa 
a  telegram,  saying  he  would  be  in  with  the  car 
in  a  day  or  two,  with  some  prospects.  Holmes 
said  he  would  be  in  with  the  car  and  two  or 
three  men  be  thought  he  would  sell  cars  to. 
Hawkins  was  in  Childreaa  at  that  time,  I  be- 
Ueve." 

This  witness  testlfled  the  duties  of  a  dem- 
onstrator was  to  go  out  and  get  hold  of  a 
man  who  looked  like  he  wanted  an  automo- 
bile and  to  either  bring  him  in  or  s^  him, 
or  both.    He  also  stated: 

"It  was  customary,  while  I  was  working  for 
Mr.  Holmes,  for  him  or  me,  and  for  other  parties 
working  for  him,  to  go  out  and  bring  in  pros- 
pects and  sell  them  at  the  office.  If  we  could  not 
sell  them  the  model  we  had  out  and  thought  we 
could  land  them,  we  would  bring  them  to  the 
office.  If  they  liked  the  model  we  had  out,  we 
would  sell  it  to  them." 

He  further  stated  be  (witness)  liad  no 
authority  to  sell  except  for  cash,  unless  he 
got  permission  from  the  office. 

"1  frequently  took  in  old  cars  when  the  trade 
was  satisfactory  to  Mr.  Holmes.  Whenever  be 
said  it  was  all  right,  I  took  in  old  cars  on  new 
ones.  80  far  as  my  knowledge  of  the  automobile 
business  goes,  it  is  the  usual  and  customary  way 
of  placing  cars,  where  the  customer  requires  It 
and  the  conditions  necessary  to  make  a  trade, 
take  an  old  car  and  make  a  reasonable  value  on 
it  where  you  can  get  the  old  car  at  a  price  you 
can  turn  it  quickly  for  cash  and  enough  cash 
for  the  new  car." 

The  appellee  testified  that  be  bad  seen  the 
car  for  some  time  previous  to  Its  purchase, 
In  and  around  Childress.  The  week  previous 
to  the  time  he  traded  for  the  car  Hawkins 
came  to  his  place  with  the  car  in  company 
with  Mr.  Knight,  the  local  agent  for  the 
Jackson  car  at  Childress,  and  two  other  par- 
ties, and  showed  him  the  car.  In  the  next 
week  after  the  above  visit  Hawkins  brought 
the  car  down  to  bis  place  and  they  traded. 
He  paid  $950  cash  for  the  car;  that  Is,  be 
paid  $900  cash  to  Hawkins  and  reserved 
back  $50  which  was  deposited  in  the  bank 
until  he  should  receive  some  repairs  from  the 
agency  at  Ft.  Worth  and  put  in  on  the  trade 
his  old  E.  M.  F.  car.  This  and  the  money 
was  the  consideration  for  the  auto  in  ques- 
tion. In  answer  to  what  Hawkins  represent- 
ed as  to  his  being  the  agent  and  demonstra- 
tor for  the  car,  be  answered;  "He  said  be — 
be  talked  like  he  was  one  of  the  main  men 


to  me."  He  testified  lie  bad  never  seai 
Holmes  prior  to  the  trade  or  had  any  con- 
versatlon  with  him  or  did  any  business  with 
him.  On  the  Monday  following  his  purchase, 
the  week  before,  he  had  a  talk  with  Bobnes 
in  Chlldrees  at  that  tim&  Holmes  said 
Hawkins  was  a  demonstrator.  Wbmi  be 
bought  the  car  he  did  not  know  Holmes  was 
the  owner.  Hawkins  told  bim  be  was  the 
demonstrator  of  the  car. 

"I  bought  the  car  thinking  he  (Hawkins)  wu 
the  agent  for  the  car.  Tou  ask  me  if  I  did  not 
think  he  owned  it?  I  do  not  know  what  yon 
might  call  it  I  thought  I  was  buyine  from  the 
right  man.  Q.  The  man  who  owned  it?  A  Teg, 
sir;  I  thought  he  was  a  member  of  the  outfit, 
and  that  is  Uie  reason  I  bought  it  Ton  ask  me 
if  it  is  not  a  fact  I  did  not  buy  it  relying  on  his 
representation  that  he  was  the  agent?  I  nil! 
say  that  he  made  me  think  he  was  part  of  the 
firm.  I  thought  then  for  that  reason  that  I  wa* 
buying  it  from  the  owner,  and  acting  on  that  I 
did  buy  it  Up  to  that  time  Holmes  had  nerer 
done  any  act  that  had  led  me  to  believe  this  man 
Hawkins  was  the  agent  He  had  never  had 
any  transaction  with  me  to  cause  me  to  believe 
that,  and  be  never  made  any  statement  to  me 
to  cause  me  to  believe  that  I  never  knew  him 
at  all  before  that  time  and  did  not  know  him  on- 
til  after  I  bought  the  car." 

In  one  portion  of  his  testimony,  on  direct 
examination,  he  said  that  be  bought  the  car 
because  he  thought  Hawkins  was  the  agent 
of  Holmes,  which  was  one  of  the  reasom  for 
the  purchase.  On  redirect  examination  he 
testified: 

Hawkins  said  "he  was  a  part  owner  of  the  finn 
down  there.  I  relied  on  his  statement,  and 
what  I  saw  and  observed,  and  thought  he  bad 
authority  to  sell  the  car." 

Mrs.  Caroline  Holmes,  the  wife  of  the  ap- 
pellant, testified  that  her  occupation  was 
that  of  a  housekeeper  and  assisting  her  bus- 
band  In  bis  business  of  selling  automobiles; 
that  the  car  In  question,  as  she  understood, 
was  her  husband's,  and  if  It  had  ever  been 
sold  she  did  not  know  It;  that  she  knew  J.  A. 
Hawkins  and  bad  bad  some  business  transa^ 
tlons  with  him  In  reference  to  the  car  in 
question;  that  after  be  had  taken  the  car 
she  learned  that  he  was  in  Childress,  Tex., 
by  a  draft  drawn  on  tbem  indorsed  by 
Knight  for  $25.  She  says  she  paid  the  draft 
on  the  indorsement  of  Knight  and  told  Mr. 
Knight  not  to  Indorse  any  more  drafts  for 
Hawkins;  that  she  never  authorized  Haw- 
kins to  sell  or  dispose  of  In  any  manner  the 
automobile  in  question  to  anybody,  and  did 
not  authorize  Its  sale  to  the  appellee,  and 
that  when  she  learned  that  Hawkins  was  In 
(Thildress  with  the  car  she  'phoned  him  some 
two  or  three  times  relative  to  the  car  and 
tried  to  get  him  to  return  it,  and  at  last 
told  him  to  place  the  car  in  some  garage  sub- 
ject to  the  order  of  John  Knight,  the  local 
distributor.  Her  hnsbnnd  was  not  at  home, 
and  she  did  not  know  what  else  to  do.  She 
testified  that  there  was  no  expense  bill  paid 
for  Hawkins  prior  to  bis  going  to  Childress, 
but  that  she  did  pay  one  sach  expense  bill 
by  draft  for  $25.  She  testified  that  if 
Hawkins  was  the  agent  for  Holmes  in  CMd- 
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less  she  did  not  know  it,  bnt  she  did  know 
tbat  Knight  was  the  local  distributor  there, 
and  she  knew  of  no  authority  given  Hawkins 
to  demonstrate  In  Childress  county. 

"I  heard  Mr.  Holmes  tell  Mr.  I^lKbt  he  could 
sell  the  car  to  some  person  livlsg  in  Childress, 
and  if  Knight  did  not  make  that  sole  for  him 
to  pat  the  car  in  the  garage;  that  he  did  not 
want  Hawkins  rnnning  it  or  making  any  more 
bills,  and  if  Knight  did  sell  the  car  to  get  the 
draft  and  send  it  to  Mr.  Holmes.  Mr.  Holmes' 
instructions  were  that,  if  Mr.  Knight  did  not  sell 
the  car,  for  him  (Knight)  to  leave  it  in  the  ga- 
rage and  Mr.  Holmes  would  go  for  it  I  tried 
to  get  Mr.  Hawkins  immediately  after  I  got  the 
draft  to  bring  the  car  back" 

— ^and  tbat  she  did  not  know  that  Hawkins 
was  trying  to  make  a  sale  In  Childress  or  any 
other  place. 

The  appellant  himself  testified  that  he  gave 
no  authority  to  Hawkins  to  sell  the  car  to 
T^Tier  or  any  one  else ;  that  the  last  time  he 
saw  the  car  before  he  saw  It  in  Tyner's  pos- 
session was  the  20th  or  25th  of  April.  When 
Hawkins  left  with  the  car,  he  had  known  him 
about  two  weeks.  He  testified:  That  he  or 
his  wife  did  not  employ  Hawkins.  "My 
wife  usually  managed  the  business  while  I 
was  gone,  and  I  was  gone  some  of  the  time. 
No,  she  did  not  manage  It  during  the  mouth 
of  AprU,  1913."  That  he  let  Hawkins  take 
the  car,  and  his  wife  knew  nothing  about  It 
The  witness  stated  he  let  Hawkins  haye  the 
car  to  go  up  the  Denver  road  to  Decatur  and 
AlTord  to  bring  some  prospective  purchasers 
in  the  car  to  Ft  Worth.  He  states  that  Mr. 
Abbott  says  when  Hawkins  took  the  car  it 
was  the  20th,  but  that  he  was  under  the  im- 
pression that  It  was  a  week  later,  but  he 
might  be  mistaken  as  to  the  date.  He  states 
that  he  heard  of  Hawkins  at  Childress  on  the 
8th  or  9th  of  May,  and  that  he  learned  this 
upon  his  return  from  Michigan  to  Ft  Worth. 
Tbat  he  had  gone  to  see  his  mother,  who 
was  sick  in  Michigan,  and  that  his  wife  had 
charge  of  the  office  during  the  time  he  was 
absent  from  the  city.  "My  wife  was  in 
charge  of  the  office  while  I  was  gone.  She 
was  my  duly  authorized  agent  during  my  ab- 
sence. I  have  discussed  this  matter  with 
her.  I  have  not  seen  letters  of  messages  to 
her  from  Hawkins.  She  simply  looked  after 
the  business  while  I  was  away."  He  says 
that  he  never  employed  Hawkins  for  any  pur- 
pose except  to  unload  the  cars,  but  that  he 
let  bim  have  the  car  to  go  up  after  prospec- 
tive purchasers,  and  that  he  did  not  take  the 
car  without  his  consent  *  After  his  return 
from  Michigan  he  stated: 

"I  bad  a  conversation  over  the  'phone  with 
John  Knight  of  Childress,  and  he  told  me  he 
bad  the  prospect  for  selling  one  car.    He  did  not 

ry  he  had  a  prospect  for  selling  more  than  one, 
did  not  tell  him  at  that  time  to  go  ahead  and 
■ell  this  particular  car  that  Hawkins  had  up 
here.  I  told  him  I  bad  given  Hawkins  instruc- 
tioos  on  Baturday  night  to  put  the  car  in  the  ga- 
rage and  leave  it  there,  and  he  (Knight)  said 
he  thought  I  was  making  a  mistake,  and  I  said 
'If  you  can  sell  this  car,  all  right,  and,  if  yon 
do,  get  a  draft  made  out  to  ae  and  send  it  to 
me,  but  I  don't  want  Hawkins  to  have  anything 
more  to  do  with  the  car.' " 


He  says  he  left  for  Michigan  on  the  23d 
or  24th  of  April,  and  returned  home  about 
the  8th  of  May,  and  learned  at  that  time 
from  his  wife  that  Hawkins  was  in  Child resa 
That  he  called  Hawkins  over  the  'phone,  but 
did  not  get  him  when  he  first  called,  but  did 
get  him  the  next  day.  That  he  called  through 
Mr.  Knight,  who  was  selling  the  Jackson  car 
at  that  place.  Knight  told  him  that  Haw- 
kins was  there,  but  he  did  not  tell  the  witness 
that  be  was  trying  to  sell  the  car.  He  did  not 
talk  to  him  much.  That  be  told  Knight  not 
to  let  Hawkins  have  anything  more  to  do  with 
the  car  and  told  him  he  did  not  want  Haw- 
kins to  have  the  car.  Hawkins  said,  "All 
right"  Hawkins  and  Knight  were  there  to- 
gether at  the  time,  and  he  then  had  a  con- 
versation with  Hawkins,  who  said  be  would 
put  the  car  in  the  garage,  and  he  told  Haw- 
kins that  he  and  his  wife  would  come  up 
Saturday  night  and  drive  the  car  back  Sun- 
day. Tbat  he  did  not  know  when  the  car 
was  sold  after  that  tima  The  following  Sun- 
day he  went  to  Childress.  In  the  meantime 
he  received  a  letter  from  a  Mr.  Hughes  at 
Quanah,  stating  that  Hawkins  had  sold  the 
car.  On  receipt  of  the  letter,  he  'phoned 
Knight  who  said  the  car  was  in  the  garage. 
"I  told  him  there  must  be  a  mistake  about  it 
and  about  receiving  the  letter."  Knight  ask- 
ed him  to  hold  the  'phone  until  he  could  go 
and  see  about  It,  and  he  came  back  and  said 
it  was  gone.  He  says  the  conversation  he 
had  with  Knight  in  regard  to  a  good  prospect 
for  selling  the  car  was  not  after  it  had  been 
sold;  that  that  conversation  was  Just  a 
week  previous  to  the  last  conversation  over 
the  'phone  about  the  car  being  gone.  "At 
that  time  he  told  me  he  had  a  man  he  thought 
he  could  sell  the  car  to,  and  he  told  me  who  it 
was,  but  I  do  not  remember  the  name."  The 
facts  In  this  case  further  show  that  the  trade 
between  Hawkins  and  api)ellee  was  made 
about  the  11th  day  of  May,  and  that  the  let- 
ter from  Hughes  to  appellant  notifying  him 
of  the  sale,  was  received  by  appellant  about 
the  16th  of  May,  when  he  called  up  Knight 
making  further  inquiry  about  the  car. 

[2-S]  The  relation  of  agency  does  not  de- 
pend upon  express  appointment,  but  it  must 
be,  and  frequently  is,  implied  from  the  words 
and  conduct  of  the  parties  and  the  circum- 
stances' of  the  particular  case.  If,  from  the 
facts  and  circumstances,  it  appears  that  there 
was  at  least  an  implied  Intention  to  create 
the  relation,  It  will  by  Implication  be  held  to 
exist  The. appellee  has  not  it  may  be  con- 
ceded, proved  an  express  agency,  constitut- 
ing Hawkins  appellant's  agent;  that  is  as 
made  by  himself;  but  we  believe  the  facts 
and  circumstances  raise  an  implied  inten- 
tion to  create  the  relation,  and  the  court 
would  not  have  been  warranted  in  instruct- 
ing a  verdict  or  setting  aside  the  verdict  on 
the  ground  aicme  that  no  agency  was  shown, 
or  no  sufficient  evidence  of  agency  shown. 
Mechem  on  Agency  (2d  ISd.)  toL  1,  |  708; 
McAlpin  T.  Cassidy,  17  Tex.  449:   Hallway 
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Co.  V.  Jones,  82  Tex.  156, 17  S.  W.  5S4;  Brad- 
streftt  V.  Gill,  72  Tex.  115,  d  S.  W.  753,  2 
Zi.  R.  A.  406, 18  Am.  St.  Rep.  768.  Again,  we 
think  tbe  fact  will  warrant  the  inference  that 
the  wife  of  appellant  was  in  charge  and  man- 
agement of  his  business  in  the  absence  of  ap- 
pellant True,  he  seeks'  by  his  testimony  to 
limit  her  authority  to  employing  hands  to 
unload  cars,  etc. ;  but  all  the  parties  agree 
that  she  controlled  the  office  and  business  in 
the  absence  of  her  husband.  He  was  absent 
when  Hawkins  was  employed  by  the  wife. 
If  Abbott's  statement  is  correct,  and  while 
she  was  In  the  management  of  the  bnsineas. 
A  general  agent  for  tbe  management  of  the 
business  has  authority  coextensive  In  scope 
with  the  business  intrusted  to  him  to  do  what 
is  usual  and  customary  to  do  in  the  business. 
Due  consideration  should  be  given  to  the 
character  of  the  business,  the  manner  In 
which  It  Is  usual  to^arry  It  on,  and  the  man- 
ner In  which  it  has  been  previously  carried 
on.  Collins  v.  Cooper,  66  Tex.  460;  Wright 
▼.  Blackwood,  57  Tex.  644.  If  the  acts  done 
are  reasonably  necessary  to  keep  the  same 
a  going  concern,  etc.  Sun  Printing  &  Pub. 
Ass'n  V.  Moore,  183  TJ.  S.  642,  22  Sup.  Ct 
240,  46  L.  Ed.  366.  The  nature  of  appellant's 
business  required  the  employment  of  sales- 
men to  go  out  over  the  country  in  search  of 
purchasers  and  to  sell  and  demonstrate  the 
cars.  Such  an  agency,  in  order  to  succeed 
u  a  going  concern,  required  such  employ- 
ment. If  the  facts  and  circumstances  will 
warrant  the  inference  that  there  was  an  im- 
plied intention  to  authorize  Hawkins  to  make 
the  sale  of  the  car  by  the  appellant,  or  if  in 
the  absence  of  appellant  his  wife  was  in  man- 
agement of  the  business  and  she  then  employ- 
ed Hawkins  to  sell  the  car  and  snch  act  was 
usual  and  customary  in  the  conduct  of  such 
business  or  reasonably  necessary  to  carry  it 
on,  then  Hawkins  would  be  such  an  agent 
If  Hawkins  was  such  agent,  by  implication 
Or  by  employment,  of  the  wife,  and  if  the 
sale  to  appellee  was  otherwise  unobjection- 
able, the  title  passed  to  him,  whether  he 
knew  of  such  agency  or  not  2  Corpus  Juris, 
I  215,  on  page  576;  Kempner  v.  Dlllard,  100 
Tex.  605,  101  S.  W.  437,  123  Am.  St  Rep. 
822;  Hamm  v.  Drew,  83  Tex.  77,  18  S.  W. 
434;  Hackett  v.  Van  Frank,  105  Mo.  App. 
884,  79  S.  W.  1013;  Slmpklns  on  Contract 
and  Sale  (3d  Ed.)  p.  1049. 

[7-1]  Where  the  act,  by  which  it  la  sought 
to  bind  the  principal,  was  within  the  author- 
ity actually  conferred  by  the  principal, 
whether  expressly  or  Impliedly,  It  Is  not  nec- 
essary for  a  third  party  to  show  that  he  had 
knowledge  of  that  authority  and  acted  on 
the  faith  of  It ;  for,  if  the  facts  and  circum- 
stances Justified  the  Implication  of  an  agency, 
then  the  act  of  the  agent  is  the  act  of  the 
principal,  nils  should  not  be  confused  with 
the  principles  which  govern  an  unauthorized 
act  of  the  agent,  for  then,  if  we  understand 
correctly,  such  act  must  be  sndi  that  the 
third  party  can  invoke  eBtopi>eL    We  do  not 


ttiink  agency  by  estoppel  is  In  this  case. 
Estoppel  can  only  be  relied  on  when  the  third 
party  knew  and  relied  upon  the  words  or 
conduct  of  the  principal.  It  is  essential,  In 
order  to  estop  a  man  to  deny  the  authority 
of  another  to  act  for  him,  that  his  r^re&en- 
tations  of  authority,  whether  by  word  or  by 
conduct,  should  have  been  believed  and  re- 
lied on  in  good  faith  by  the  person  asserting 
the  estoppeL  Mechem  on  Agency,  voL  1, 722  et 
aeq.;  2  Corpus  Juris,  {  73,  Agency,  p.  465; 
Slmpklns,  Contract  and  Sales  (3d  Ed.)  p.  1012 
et  seq.  The  facts  in  this  case  negative  any  re- 
liance by  appellee  upon  the  words  or  acts  of 
appellant  He  did  not  know  falm ;  never  saw 
him;  knew  nothing  of  his  business.  Tbe 
mere  possession  of  the  car  by  Hawkins  was 
not  sufilcient  to  Invoke  estoppeL  Assuming 
the  testimony  is  sufficient  to  support  a  find- 
ing that  there  wasi  an  Implied  authority  in 
Hawkins  to  sell  the  car  or  to  support  the 
finding  that  the  wife,  as  manager,  in  the  ab- 
sence of  her  husband,  had  authority  to  em- 
ploy salesmen,  and  that  she  did  so  employ 
Hawkins,  the  question  yet  remains:  Had 
he  authority  to  sell  for  anything  but  cash? 
In  other  words,  could  he  barter  the  car?  As 
a  general  role,  a  power  to  sell  does  not  In- 
clude the  power  to  barter.  Stember  v.  Keene, 
152  S.  W.  663 ;  Griffith  v.  Morrison,  68  Tex. 
46;  Fitzhugh  v.  Franco,  etc.,  81  Tex.  306, 
16  S.  W.  1078 ;  Equitable  life,  etc.,  v.  Cole, 
13  Tex.  Civ.  App.  486,  35  S.  W.  720;  Low 
V.  Moore,  31  Tex.  Civ.  App.  460,  72  a  W.  42L 
There  la  no  Implied  authority  to  exchange  or 
barter  property  in  the  contract  of  agency  to 
sell.  Mechem  on  Agency  (2d  Ed.)  vol  t,  { 
895 ;  Kearns  v.  Nickse,  80  Conn.  23.  66  AU. 
770, 10  L.  R.  A.  (N.  S.)  1118, 10  Ann.  Gas.  420. 

[10]  In  determining  tbe  question  of  ap- 
parent authority,  the  character  of  the  aerv* 
ice,  together  with  the  usual  practice  of 
agents  in  such  employment,  may  be  looked  to, 
and  the  agent  is  held  to  have  implied  au- 
thority to  do  all  those  acts  naturally  and 
ordinarily  done  in  such  cases,  which  are  rea- 
sonably necessary  and  proper  to  be  done. 
Mechem  on  Agency,  vol.  1.  t  715.  The  ap- 
pellee in  this  case  pleaded  authority  to  sell, 
snch  as  was  within  the  ordinary  and  cus- 
tomary authority.  As  above  suggested,  the 
law  will  not  Imply  authority  to  barter. 
Clearly  the  evidence  does  not  raise  such  au- 
thority in  the  implied  agency,  in  this  case. 
On  the  other  hand.  It  la  shown  that  no  ex- 
change was  authorized  by  Holmes  to  be  made 
by  his  agents  without  being  submitted  to 
him  for  approval.  The  evidence  of  Abbott 
la  not  sufficient  to  establish  a  costom  or  us- 
age. He  only  purported  to  state  In  so  far 
as  he  knew,  it  was  the  custom,  etc.  He  did 
not  say  he  knew  the  custom. 

[11-13]  A  usage  or  custom  to  affect  tbe 
agent's  power  must  be  shown  by  dear  and 
satisfactory  evidence  and  must  have  exist- 
ed for  a  length  of  time  so  as  to  become  wide- 
ly and  generally  known,  such  aa  will  warrant 
the  presumption  that  the  principal  had  It  la 
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Tlew  at  the  time  of  appointing  the  agent 
Mechem  on  Agency,  vol.  1,  {  716;  Wootters 
T.  Kaufman,  67  Tex.  488,  3  S.  W.  466.  In 
this  case  there  was  no  allegation  that  the 
exchange  of  property  by  the  agent  was  the 
usage  or  cn&tom  known  or  practiced  by 
agents  generally.  This  must  be  alleged.  We 
do  not  think  the  facts  in  this  case,  or  the 
law,  authorized  the  appellee  to  assume  that 
Hawkins  had  authority  to  exchange  the  car 
for  an  old  one.  In  this  exchange  he  acted 
at  his  peril,  and  he  was  bound  to  take  no- 
tice of  the  assumed  agent's  authority.  Baker 
T.  Kellett,  etc.,  84  S.  W.  661;  Sackvllle  ▼. 
Storey,  149  S.  W.  239.  On  this  ground  we 
think  the  court  ahould  bare  granted  a  new 
trlaL 

[14]  We  are  not  inclined  to  believe  that 
the  evidence  in  this  case  conclusively  shows 
that  appellant  revoked  the  authority  of 
Hawkins  prior  to  the  sale  of  the  car.  After 
he  learned  Hawkins  was  at  Childress  with 
the  car,  and  after  he  was  informed  of  the 
proposed  purchaser,  he  instructed  that  if  it 
was  sold  to  send  the  draft  to  him.  For  a 
week  he  did  nothing  about  the  car,  and  not 
then  until  he  received  a  letter  from  Hughes. 
The  mere  fact  that  he  directed  the  car  to  be 
placed  in  the  garage  did  not  necessarily  evi- 
dence the  fact  that  he  revoked  the  power  to 
sell  the  car.  Appellee,  as  is  shown  by  the 
testimony,  was  evidently  the  proposed  pur- 
chaser. Knight  and  Hawkins  had  visited 
him  previously  thereto  with  the  car,  and  it 
may  well  be  Inferred  this  was'  the  purchase 
to  whom  Knight  referred  when  he  informed 
appellant  he  was  making  a  mistake.  At  any 
rate,  when  so  admonished  by  Knight,  he  di- 
rected the  sale  of  the  car  and  If  made  to  send 
him  the  draft  The  evidenoe  is  not  condu- 
sive  in  our  judgment  that  appellant  revoked 
the  authority  of  Hawkins  to  sell  the  car,  if 
any  such  was  granted  him,  before  tbe  sale 
to  appellee. 

It  will  not  be  necessary  to  discuss'  the  oth- 
er assignments.  ■  However,  we  think  the 
charge  of  the  court  is  subject  to  some  of  the 
criticisms  made  by  appellant  as  that  it  as- 
somed  the  wife  was  the  agent  of  appellant; 
and  with  reference  to  that  part  which  In- 
■tructed  the  Jury  If  they  found  the  car  was 
Mdd  for  the  consideration  he  did  sell  it  for, 
or  without  any  limitation  as  to  what  the 
consideration  should  be,  etc.  The  law  fixes 
the  Umitatlon  for  the  consideration  of  the 
ear  as  cash,  not  barter  nor  trade.  We  think 
the  oonrt  should  not  have  diarged  on  estop- 
pel, and  that  the  fifth  paragraph  of  his 
duirge  was  therefore  error.  We  believe  that 
be  Should  have  excluded  the  testimony  of 
Abbott  complained  of  in  the  twenty-seventh 
assignment  of  error,  for  the  reasons  hereto- 
fore suggested  by  us.  nie  oQier  exceptions 
to  the  testimony  of  the  declarations  made  by 
Hawkins,  with  reference  to  his  agency,  we 


think  were  properly  admitted  under  the  facts 
of  this  case. 

For  the  reasons  above  suggested,  the  case 
wUl  be  reversed  and  remanded. 


UKISHAM  et  aL  T.  WARD  et  aL    (No.  8261.) 

(Court  of  Civil  Appeals  of  Texas.    S^  Worth. 

Oct  80,  1915.) 

1.  Exxcunoir  9=!t20i—Ci.AXUB  bt  Thibd  Peb- 
BONS— Issues  and  Qusanoys  Detxbkina* 

BIX. 

On  the  trial  of  a  claim  by  third  persons  to 
property  levied  upon  under  an  execution,  there 
was  no  valid  objection  to  the  enforcement  of 
an  agreement  by  the  claimants  to  pay  the  judg- 
ments by  virtue  of  which  the  ezecutiona  were 
issued  by  the  delivery  of  the  property  levied  up- 
on at  a  specified  price. 

I'Eid.  Note. — For  other  cases,  see  BJzecutlon, 
Cent  Dig.  H  681,  682;    Dec  Dig.  «s>201.] 

2.  COKPBOICISI   AND    SKTTUtiaSNT  «5>6— CoZt- 
BIOBRATIOir — SumCIKNCT. 

Where  a  judgment  debtor's  sons  were  liv- 
ing with  him  as  members  of  his  family,  and 
there  was  support  for  the  judgment  creditor's 
claim  that  bay  levied  npon,  claimed  by  the  sons, 
was  the  property  of  the  judgment  debtor,  an 
agreement  by  the  sons  to  pay  the  judgments  by 
the  delivery  of  the  bay  at  a  price  exceeding  its 
market  price  was  not  without  consideration, 
since  the  matual  promises  of  the  parties  to  thus 
settle  the  legal  controversies  existing  between 
tbem  constituted  a  sufficient  conrideration,  as 
agreements  for  the  compromise  and  settlement 
of  disputes  are  favorably  regarded,  and  are  sup- 
ported not  only  as  beneficial  in  themselves,  but 
as  conducive  to  peace  and  harmony. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  SS  85-50;  Dec.  Dig. 

3.  ExKcirnoir  Q=>184— OLAnra  bt  Tmsn  Pkb- 
soNS— AiiutDitKNT  or  Claim. 

Where,  tboogh  a  claimant's  oath  alleging 
that  property  levied  upon  under  execution  was 
the  property  of  the  claimant  and  his  minor 
brother  did  not  specifically  aver  that  he  was  act- 
ing for  his  minor  brother  as  well  as  for  him- 
■df,  this  was  evident  on  the  face  of  the  paper, 
the  court  did  not  err  in  permitting  an  amend- 
ment so  as  to  include  a~  specific  allegation  that 
in  making  the  claim  he  was  also  acting  for  his 
brother. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  {{  649-661 ;   Dec  Dig.  «=>184.] 

Appeal  from  Nolan  County  Court ;  John  H. 
Cochran,  Jr.,  Judge. 

Proceeding  on  a  dalm  by  J.  L.  Ward  and 
another  to  property  levied  upon  under  ex- 
ecutions in  favor  of  R.  N.  Grisham  and  oth- 
ers. From  a  Judgment  in  favor  of  the  claim- 
ants, the  execution  creditors  appeal.  Revers- 
ed and  remanded. 

B.  N.  Grisham,  and  J.  S.  Grisham,  both  of 
Sweetwater,  for  appellants.  Beall  &  Dout- 
hit  of  Sweetwater,,  and  B.  R.  Spencer,  for 
appellees. 

CONNER,  O.  J.  On  the  7th  day  of  De- 
cember appellants  TU  N.  Grisham,  J.  J.  Mon- 
day, and  Mrs.  J.  F.  Bldson  caused  the  levy 
of  several  writs  of  execution  In  their  favor 
upon  760  bales  of  hay  as  the  property  of  the 
Judgment  debtor,  J.  W.  Ward,  tie  value  of 
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the  property  so  seized  being  fixed  by  tbe 
sheriff  at  7262.50.  On  December  12tb  there- 
after appellee  J.  L.  Ward,  for  himself  and 
minor  brother,  W.  H.  Ward,  presented  to 
the  county  court  a  claimant's  oath  and  bond, 
alleging  that  the  hay  levied  upon  was  the 
Joint  property  of  the  claimants.  Thereafter 
issues  in  writing  were  presented  by  the  re-' 
spective  parties  for  the  trial  of  the  right  to 
the  property  under  the  title  of  our  statutes 
relating  to  that  subject  (See  Vernon's  Sayles' 
Texas  Civil  Statutes,  Utle  129),  and  the 
case  went  to  trial  before  the  Judge  without 
the  intervention  of  a  Jury,  and  resulted  in 
a  Judgment  in  favor  of  appellees  J.  Ia  Ward 
and  W.  H.  Ward.  From  this  Judgment  ap- 
pellants have  duly  prosecuted  an  appeal. 

[1,2]  Among  other  pleadings  presented  by 
appellants  was  a  special  plea  to  the  effect 
that,  on  or  about  the  14th  day  of  Decemt>er, 
1914,  J.  Ij.  Ward  claimed  the  hay  as  his  own, 
but  agreed  with  appellant  R.  N.  Qrlsham, 
acting  for  himself  and  the  other  appellants, 
that  he,  J.  L.  Ward,  would  pay  off  and  dis- 
charge the  Judgments  by  virtue  of  which  the 
executions  had  issued  by  the  delivery  to 
Orisliam  of  hay  at  the  price  of  05  cents  per 
bale.  It  was  alleged  that  Qrlsham,  for  him- 
self and  other  appellants,  assented  to  so  re- 
ceive said  hay  and  discharge  the  Judgment 
at  the  price  per  bale  stated,  notwithstanding 
the  fact  that  the  market  price  of  the  hay  was 
but  39  cents  per  bale.  The  prayer  of  the 
plea  was  to  the  effect  that.  If  upon  the  trial 
it  should  be  found  tliat  J.  L.  Ward  owned 
the  hay,  or  any  part  thereof,  the  agreement 
might  be  enforced.  The  court  sustained  ex- 
ceptions to  this  plea,  and  refused  to  hear 
proof  in  its  support,  to  which  action  of  the 
court  appellants  have  assigned  error. 

Under  the  circumstances  alleged  we  see  no 
valid  objection  to  the  enforcement  of  this 
plea.  The  mutual  promises  of  the  parties 
to  thus  settle  the  legal  controversies  exist- 
ing between  them  would  seem  to  constitute  a 
sufficient  consideration  for  the  agreement. 
See  Billiard  v.  White,  31  S.  W.  653 ;  Little 
V.  Allen,  56  Tex.  133.  Indeed,  the  agreement 
is  not  attacked  on  the  ground  of  a  want  of 
consideration,  and  no  other  sufficient  objec- 
tion to  its  enforcement  occurs  to  us,  or  has 
been  presented.  Agreements  for  the  compro- 
mise and  settlement  of  disputes  are  favorably 
regarded  both  in  courts  of  law  and  equity, 
and  are  supported,  not  only  as  I)eneflclal  ia 
themselves,  but  as  conducive  to  peace  and 
harmony.  See  8  Cyc.  635;  6  Ruling  (Tase 
Law,  §  23,  bottom  page  901;  Taylor  Co.  v. 
Baines  Gro.  (3o.,  31  Tex.  Civ.  App.  385,  72 
S.  W.  260.  This  principle,  we  think,  has 
proper  application  under  the  circumstances 
shown  here.  It  appears  that  J.  U  Ward  and 
W.  H.  Ward,  the  claimants,  were  sons  of  J. 
W.  Ward,  the  defendant  in  the  executions; 
that  the  sons  lived  with  the  father  as  con- 
stituent members  of  the  family,  and  appel- 
lants' claim   that  the  property  levied  upon 


was  in  fact  owned  by  J.  W.  Ward,  the  fa- 
ther, waa  not  without  at  least  circumstantial 
evidence  in  Its  support  We  conclude  that 
under  the  circumstances  the  court  erred  In 
the  particulars  indicated. 

[3]  In  the  original  oath  made  and  filed  by 
J.  L.  Ward,  It  was  not  specifically  averred 
that  J.  L.  Ward  was  acting  for  the  minor, 
W.  H.  Ward.  The  writing,  however,  declar- 
ed that  the  hay  levied  upon  was  the  property 
of  J.  L.  Ward  and  W.  H.  Ward,  and  it  is 
evident  on  the  face  of  the  paper  tliat  J.  L, 
Ward  was  acting  for  his  brother.  The  action 
of  the  court,  therefore,  in  later  permitting 
an  amendment  of  the  oath  so  as  to  inclnde 
a  specific  allegation  that  J.  L.  Ward  in  mak- 
ing the  Claim  was  acting  also  for  his  brother, 
W.  H.  Ward,  cannot  be  said  to  constitute  er- 
ror. 

We  find  nothing  in  other  assignments  re- 
quiring discussion,  but  for  the  error  first  not- 
ed It  is  ordered  tlint  the  Judgment  be  re- 
versed, and  the  cause  remanded. 


ELKINS  V.  HOULIHAN  et  aL    (No.  8258.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Wottb. 

June  19,  1015.    Rehearing  Denied 

Oct  16,  1915.) 

Afpbai.  avd  Erbor  es>784  —  Takinq  Appeal 
— NoTics  OF  AppbaI/— Statutes. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  2084,  providing  that  an  appeal  may  be  tak- 
en during  the  term  at  which  final  judgment  is 
rendered  by  notice  of  appeal  in  open  court  with- 
in 2  days  thereafter  or  2  days  after  judgment 
overruling  a  motion  for  a  new  trial,  and  by  fil- 
ing an  appeal  bond  as  required  by  law  within 
20  days  after  the  term,  appellant  whose  notice 
of  appeal  was  not  given  before  the  lait  day  of 
the  term,  and  who  filed  no  appeal  bond  within 
20  da^B  after  the  expiration  of  the  term  or  at 
any  time  did  not  perfect  his  appeal  so  as  to 
give  the  Court  of  Civil  Appeals  juriadictioD, 
and  it  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3126,  8127 ;  Dec.  Dig.  «=> 
784.] 

Appeal  from  Gooke  County  C3ourt;  B.  V. 
BeU,  Judge. 

Action  between  R.  P.  Elkins  and  3.  3- 
Houlihan  and  others.  Judgment  for  Houli- 
han and  others,  and  Elklna  appeals.  Dis- 
missed. 

Stuart,  BeU  &  Moore,  of  Gainesville,  for 
ai^>eUant  Davis  &  Davis  and  C.  R.  Pear- 
man,  ali  of  Gainesville,  for  appellees. 

On  Motion  to  Diamlas  Appeal. 
BOOK,  J.  Appellees  have  filed  their  mo- 
tion to  dismiss  this  appeal,  predicated  npon 
the  following  grounds,  to  wit:  First  that 
the  Judgment  attempted  to  be  appealed  from 
was  rendered  Decemt>er  31,  1914;  second, 
that  the  December  term  of  the  county  court 
of  Cooke  county  ended  on  the  day  preced- 
ing the  first  Monday  in  January,  1915,  which 
was  Jauuary  4th  of  that  year;  third,  that 
tlie  motion  for  new  trial  was  not  acted  upon 
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daring  the  December  term,  nor  was  notice  of 
appeal  given  during  said  term,  as  provided 
in  article  20S4,  Vernon's  Sayles'  Texas  Civil 
Statutes,  nor  was  an  appeal  bond  filed  with- 
in the  20  dajrs  after  the  expiration  of  the 
term,  as  provided  by  law,  in  order  to  give 
this  court  jurisdiction. 

Appellees  cite  In  support  of  their  conten- 
tion the  case  of  Wells  Fargo  *  Co.  Express 
V.  Mitchell,  which  case  Is  reported  on  the 
original  hearing  on  motion  to  dismiss  appeal 
In  166  S.  W.  139.  On  this  hearing  the  Court 
of  dvil  Appeals  for  the  Seventh  District 
overruled  the  motion  to  dismiss,  but  it  ap- 
pears from  the  motion  of  appellees  and  the 
written  agreements  of  both  appellees  and  ap- 
pellant that,  on  motion  for  rehearing,  the 
AmarlUo  court  granted  appellees'  motion  for 
rehearing,  and  dismissed  the  appeal.  While 
neither  appellees  nor  appellant  cites  us  to 
the  report  ^containing  the  opinion  of  the 
court  on  this  last-mentioned  action,  yet  there 
appears  attached  to  appellees'  argument.  In 
support  of  their  motion  to  dismiss  the  appeal 
in  this  case,  what  purports  to  be  a  copy  of 
the  opinion  of  the  Amarlllo  court  on  mo- 
tion for  rehearing,  which  we  presume  to  be 
correct  Appellant  concedes  that  the  Wells 
Pargo  Case  is  authority  in  support  of  ap- 
pellees' motion,  but  urges  that  the  majority 
of  the  court  for  the  Seventh  district,  Chief 
Justice  HufT  dissenting,  are  in  error  in  hold- 
ing that  the  case  of  Hughes  r.  Doyle,  91 
Tex.  421,  44  S.  W.  65,  and  other  cases  dted 
on  the  motion  for  rehearing,  support  the 
conclusions  reached.  But,  irrespective  of  the 
question  discussed  and  the  conclusions  reach- 
ed by  the  Amarlllo  court  in  the  case  dted,  as 
to  the  authority  of  the  commissioners'  court 
to  prescribe  the  number  of  terms  of  the 
county  court  which  may  be  held  in  any  year 
and  the  time  when  such  terms  shall  begin 
and  end,  we  are  confronted  with  the  state- 
ment in  the  caption  of  the  transcript  that 
the  term  of  the  county  court  of  Cooke  coun- 
ty in  which  this  judgment  was  rendered  was 
"a  term  of  the  county  court  begun  and  holden 
at  Gainesville,  Tex.,  and  for  the  county  of 
Cooke,  before  Hon.  R.  V.  Bell,  judge  of  said 
court,  on  the  7th  day  of  December,  A  D. 
1914,  and  ending  on  the  31st  day  of  Decem- 
ber, A.  D:  1914."  Thus  It  will  be  seen  that, 
irrespective  of  the  question  as  to  whether  or 
not  the  December  term  of  the  county  court 
might  have  been  legally  caused  to  continue 
over  and  beyond  January  4,  1915,  the  only 
evidence  before  us  is  that  said  December 
term  of  the  court  ended  December  81,  1914, 
and  that  no  notice  of  api>eal  was  given  by 
appellant  prior  to  said  last  day  of  the  term, 
and  no  appeal  bond  appears  In  the  record  as 
having  been  flied  within  20  days  after  the 
expiration  of  the  December  term,  or  at  any 
«ther  time. 

Under  such  a  state  of  the  record,  we  hold 
that  the  appellant  has  not  perfected  Ms  ap- 


peal so  as  to  give  this  court  jurisdiction,  and 
therefore    appellees'    motion  to    dismiss   is 
granted. 
Appeal  dismissed. 


ARANSAS  HARBOR  TERMINAL  RT.  v. 
SIMS.     (No.  5507.)» 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Oct.  20,  1915.    Rehearing  De- 
nied Nov.  17,  1915.) 

1.  CAEiBiEBa  €=3347  —  Cabbiaoe  or  Passen- 

OEBS  —  AXIOHTINO  —  CoNTBIBUTOBT    NEaU- 
OENCB. 

Where  a  passenger,  with  weak  eyes,  wear- 
ing glasses,  and  weighing  246  pounds,  in  at- 
tempting to  alight  in  the  daytime  from  a  rail- 
road train  by  taking  hold  of  the  handrail  with 
both  hands,  stepped  off  and  was  injured,  the 
distance  to  the  ground  being  about  three  feet 
and  there  being  no  footstool,  such  action  did 
not  constitute  contributory  negligence  as  a  mat- 
ter of  law. 

[£d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  1346, 1360-1386,  1388-1397, 1402; 
Dec  Dig.  «=j347.] 

2.  Tbial  «=3352— Action  fob  iNJUBisa— Sttb- 
uissioN  or  Issues— FoBM.  of  Inteeeoqato- 

RIES. 

In  an  action  against  a  railroad  company  for 
Injuries  to  a  passenger  in  stepping  from  a  train, 
the  submission  of  the  issue  whether  defendant 
was  negligent,  as  negligence  of  a  carrier  of  pas- 
sengers was  defined  in  an  instruction  given,  was 
not  reversible  error  on  account  of  the  form  of 
the  question  as  failing  to  Umit  the  jury  to  the 
consideration  of  the  facts  raised  by  the  plead- 
ings ;  the  court  having^  informed  the  jury  that 
the  case  would  be  submitted  on  the  issues  raised 
thereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  840-S42,  844,  815 ;   Dec.  Dig.  «=»352.] 

Appeal  from  District  Court,  San  Patricio 
County ;  W.  W.  Walling,  Special  Judge. 

Action  by  Exer  Sims  against  the  Aransas 
Harbor  Terminal  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Denman,  Franklin  &  McGown,  of  San  An- 
tonio, for  appellant  Jas.  G.  Cook  and  M.  C. 
Nelson,  both,  of  Sinton,  for  appellee. 

MOtTRSTJND,  J.  This  Is  an  appeal  from 
a  judgment  for  $1,000,  recovered  by  Miss 
Exer  Sims  against  the  Aransas  Harbor  Ter- 
minal Company  on  account  of  injuries  sus- 
tained by  her  in  alighting  front  a  train, 
which  injuries  she  alleged  were  caused  by 
the  negligence  of  said  terminal  company  In 
falling  to  provide  and  maintain  a  safe  way 
of  departing  from  Its  cars,  in  falling  to  pro- 
vide reasonably  safe  appliances  to  enable 
her  to  alight  from  the  car,  and  In  falling  to 
provide  assistance  to  her  In  alighting  from 
the  car.  Defendant  denied  the  allegations 
of  the  petition,  and  pleaded  that  plaintiff  was 
guilty  of  contributory  negligence  which  prox- 
imately caused  her  injuries. 

[1]  Appellant  contends  that  the  undisputed 
evidence  shows  that  appellee  was  guilty  of 
contributory  negligence  which  directly  aad 
proximately  caused  her  Injuries.     Appellee 
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was  a  passenger  on  appellant's  train,  wbich 
arrived  at  Aransas  Pass  In  the  daytime.  All 
of  the  passengers  got  off,  appellee  being  the 
last  one  to  leave  the  car.  In  aUghting,  she 
ixxik  hold  of  the  rod  with  both  hands  and 
stepped  ofT.  The  distance  was  about  three 
feet  She  weighed  246  pounds.  Her  eyes 
were  weak,  and  she  wore  glasses.  She  did 
not  realize  that  the  distance  from  the  step  to 
the  ground  was  so  great.  She  had  on  three- 
button  Oxford  shoes,  and  when  she  placed 
her  foot  on  the  ground  and  rested  her  weight 
on  It,  her  ankle  turned  and  was  badly  sprain- 
ed. She  was  reasonably  active,  considering 
her  weight,  and  had  not  theretofore  fallen 
on  account  of  her  ankle  giving  way.  Appel- 
lant failed  to  furnish  any  stool  or  to  assist 
the  passengers  In  any  way  in  alighting  from 
the  car.  This  evidence  does  not  conclusive- 
ly show  that  plaintiff  acted  otherwise  than 
an  ordinarily  prudent  person  would  have  act- 
ed nnder  similar  circumstances,  and  it  can- 
not be  held  that  she  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  M.  P. 
Ry.  V.  Watson,  72  Tex.  631,  10  S.  W.  731 ;  G., 
O.  &  a.  P.  Ry.  V.  Vinson,  24  S.  W.  956;  T. 
A  P.  By.  ▼.  McLane,  32  S.  W.  776;  Weather- 
ford,  M.  W,  &  N.  W.  Ry.  V.  White,  65  Tex. 
av.  App.  82,  118  S.  W.  799. 

[2]  The  court,  after  defining  the  term, 
"negligence,"  when  applied  to  carriers  of  pas- 
sengers, submitted  the  issue  as  follows : 

"Was  the  defendant,  Aransas  Harbor  Termi- 
nal Railway,  neglifent,  as  negligenee  of  a  car- 
rier of  passengers  is  above  defined?" 

Defendant,  at  the  proper  time,  filed  the  fol- 
lowing objections  to  such  question: 

"(a)  The  court  does  not  state  therein  the 
acts  of  negligence  charged  in  plaintiff's  petition, 
but  leaves  it  to  the  jury  to  determine  wnat  acts 
of  negUgence  are  charged  in  said  petition ;  (b) 
because  said  petition  charges  several  alleged  acts 
as  constituting  a  breach  of  defendants  duty, 
and  avers  what  plaintiff  erroneously  construes 
to  be  defendant's  duty,  and  the  submission  of 
the  issue  as  framed  by  the  court  leaves  it  to 
the  jury,  not  to  find  as  to  the  alleged  acts  of 
omission  or  commission  by  defendant  charged  as 
breaches  of  duty  by  defendant,  but  to  determine 
whether  defendant  has  been  negligent,  thus  leav- 
ing to  the  jury  the  decision  of  a  legal  question 
and  the  determination  of  the  construction  of 
plaintiff  in  her  petition  as  to  what  are  defend- 
ant's duties,  and  whether  same  have  been  so 
breached  as  to  constitute  negligence." 

These  objections  were  overruled,  and  er- 
ror is  assigned  to  the  action  of  the  court  In 
submitting  such  issue.  The  charge  should 
be  so  drawn  as  to  direct  the  jury  to  the 
consideration  of  the  specific  acta  of  negli- 
gence alleged  In  the  petition.  Ai^ellee  con- 
tends that  the  question  submitted  weis  cor- 
rect as  far  as  It  went,  and  was  not  an  affirm- 
ative misdirection  of  the  jury,  but  an  omis- 
sion of  which  advantage  could  not  be  taken 
without  requesting  the  submission  of  an  issue 
which  would  supply  the  omission,  or  request- 
ing an  instruction  limiting  the  jury,  in  de- 
ciding the  issue,  to  the  acts  alleged  to  have 
caused  the  injury.  This  contention  is  sus- 
tained by  cases  decided  prior  to  the  passage 


of  the  amendment  to  article  1971,  Revised 
Statutes  1911  (Acts  33d  Leg.  a  59,  {  3  [Ver- 
non's Sayles'  Ann.  Qv.  St  1914,  art  1971D, 
requiring  all  objections  to  the  charge  to  be 
made  before  it  is  given.  See  Dallas  Con. 
Elec.  Ry.  Co.  y.  Motwlller,  101  Tex.  521,  109 
S.  W.  918 ;  S.  A.  &  A.  P.  Ry.  v.  Long,  19  Tex. 
Civ.  App.  649,  48  S.  W.  599.  The  reasons 
for  not  reversing  a  case  on  account  of  omis- 
sions were  much  more  cogent  when  the  court 
was  not  apprised  of  such  omlssicnis  nntll 
after  the  verdict  was  returned,  bat  as  the 
amendment  made  no  change  in  the  rules  to 
be  applied  with  reference  to  omissfoos.  It 
seems  it  is  necessary,  In  order  to  be  in  a 
position  to  complain  of  an  omission,  that 
the  party  should  present  and  request  the  giv- 
ing of  a  charge  covering  the  matter  omit- 
ted. Selden  Brick  Construction  Go.  v.  Kei- 
ley,  168  S.  W.  985.  But  In  this  case,  even  if 
that  rule  should  not  be  appUed,  no  reversal 
should  take  place  on  account  Of  the  form 
of  the  questloo.  The  court,  in  its  charge, 
informed  the  Jury  that  the  case  would  be 
submitted  upon  special  Issues  raised  "by  the 
pleadings  and  the  evidence,"  and  the  form 
of  the  question  as  submitted  was  not  calcu- 
lated to  cause  the  jury  to  base  Its  verdict  up- 
on matters  proved  but  not  alleged.  Besides 
the  statement  of  facts  does  not  disclose  any 
evidence  of  acts  of  omission  or  conunission 
on  the  part  of  defendant  causing  Injury  to 
plaintiff  other  than  those  pleaded,  so  defend- 
ant could  not  have  been  harmed  by  the  man- 
ner in  whl(di  the  issue  was  submitted.  Dal- 
las Con.  Elec.  St  By.  Co.  t.  Motwlller,  su- 
pra. 

AvpeOant,  by  its  third  assignment  of  e^ 
ror,  attacks  the  definition  of  negligence  giv- 
en by  the  court  The  definition  was  correct 
H.  &  T.  O.  Ry.  Ca  v.  Dotson,  15  Tex.  Civ. 
App.  73,  38  &  W.  642:  M.,  E.  &  T.  By.  Co. 
▼.  Kemp,  178  S.  W.  635;  St  Louis,  A.  AT. 
Ry.  Co.  V.  Plnley,  79  Tex.  86,  15  S.  W.  267; 
I.  &  G.  N.  Ry.  Co.  V.  Welsh,  86  Tex.  203,  24 
S.  W.  891,  40  Am.  St  Rep.  829.  The  matter 
of  the  failure  to  draw  the  issues  so  as  to 
require  a  finding  in  answer  to  inquiry  con- 
cerning the  acts  of  negligence  pleaded  is 
again  complained  of  under  this  assignment, 
bat  having  been  fully  discussed  In  dispos- 
ing of  the  preceding  assignment,  it- Is  unnec- 
essary to  say  anything  further  oonoeming 
the  same. 

By  the  last  assignment  appellant  attacks 
the  sufficiency  of  the  evidence  to  sustain  the 
finding  that  appellee  was  not  guilty  of  con- 
tributory negligence.  We  have  already  held 
that  the  evidence  did  not  show  omtribntory 
negligence  as  a  matter  of  law,  and  this  as- 
signment as  we  construe  it,  raises  the  same 
issue ;  but  if  intended  as  a  contention  that 
the  great  preponderance  of  the  evidence 
shows  contributory  negligence,  and  that  the 
judgment  is  theref<H«  manifestly  unjust  the 
same  must  be  overruled,  for  we  consider  the 
evidence  to  be  of  such  duuuctar  as  to  war- 
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rant  the  Jai^  In  finding  that  appellee  was  not 
gnllty  of  contributory  negligence. 
Tbo  Jadgment  Is  affirmed. 


SCBUOOS  V.  a  L  WOODLET  HTMBEB  OO. 
(No.  828.) 

(Court  of  CStU  Appeals  of  Texaa.     AmaziUo. 
Oct.  30,  1916.) 

1.  Appeal  and  Ebbob  «=>194— Oboujidb  or 
Beview— Exception. 

The  fact  that  a  special  exception  in  plain- 
tiff's supplanental  petition  was  not  in  doe  order 
of  pleading  was  no  cause  for  reversal  where 
no  exception  to  the  supplemental  petition  was 
taken  in  the  court  hdow,  on  the  ground  that  it 
was  not  in  due  order  of  pleading. 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
£rror.  Cent.  Dig.  H  12il-124S ;  Dec.  Dig.  «=> 
194.] 

2.  Payhkut  «s99— iHomfBEOCD  Fbopebtx— 
Lboai,  Tendeb. 

A  creditor  is  not  required  to  accept  in- 
cumbered property  in  settlement  of  his  account 
and  to  assume  the  incumbrance,  but  need  ac- 
cept nothing  but  «  legal  tender. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  {{  38,  40.  41,  48.  63;  Dec.  Dig.  <8=> 
».] 

3.  Evidence   ®=3364r-BooKS    of   Account— 
FiBST    Pebkahent    Entbt— Obioinai,    En- 

TBT. 

In  an  actitm  for  the  balance  due  on  a  UU 
of  lumber  furnished  to  build  a  residence  on 
land,  the  plaintiff's  daybook  or  journal,  kept  as 
a  book  of  account  in  the  regular  course  of  busi- 
ness, and  the  first  book  in  which  the  items  of 
sale  entered  by  plaintiff's  yardmen  on  slips  torn 
from  a  i>ad  were  first  permanently  entered,  aft- 
er the  preliminary  proof,  was  admissible  as  a 
book  of  original  entry. 

[EkL  Note.— For  other  caseB.  see  Evidence, 
0€nt.  Dig.  11 1432-1488:  Dee.  Dig.  «S9864.] 

*^  Bvidxncb  «=»854— Books   or  Aooouirr— 

COU.ATEBAL  FaCTS. 

Under  the  rule  as  to  the  admission  of  books 
of  original  entry  containing  items  of  account, 
books  not  containing  charges  made  in  the  regu- 
lar coarse  of  business  are  inadmissible  to  prove 
the  coUateral  matteia  shown  therein,  which 
matters  most  be  shown  by  independent  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1482-1488 ;  Dec.  Dig.  «s>364.] 

6.  Evidence   «s>364— Books  or   Account— 

Attebation. 

In  an  action  for  the  balance  due  on  a  bill 
of  lumber  furnished  to  build  a  residence  upon 
land,  legal  title  to  which  was  in  defendant,  who 
bad  contracted  to  convey  it  to  one  S.  on  pay- 
ment of  a  certain  sum,  an  account  book,  show- 
ing charges  against  J.  F.  or  J.  F.  S.,  was  not 
inadmissible  because  plaintiff's  manager  wrote 
after  S.'s  name  the  word  "residence,"  where  it 
appeared  that  S.  was  procuring  material  about 
the  same  time,  and  where  there  was  no  indica- 
tion of  fraudulent  intent. 

[^id.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ij  1432-1483;  Dec  Dig.  «=»364.] 

&  SAI.B8  «=s>63— Action  roB  Pbice  — Ques- 
tion FOB  JUBY. 

In  an  action  for  the  balance  due  on  a  bill 
of  lamber  furnished  to  build  a  residmce  upon 
land,  the  lc«al  title  to  which  was  in  defendant, 
but  'which  he  had  contracted  to  convey  to  one 
8.   on  payment  of  a  certain  amount,  evidence 


held    to   make    defendant's   agreement   to   pay 
therefor  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {§  146-151;  Dec  Dig.  «8=»53.] 

7.  T^IAL  €33251— iNSTBUCTIONS—PUCADIRa. 

In  such  action,  where  the  plaintiff  did  not 

Slead  any  estoppel  or  waiver  as  against  the 
efendant,  an  instruction  that  if  defendant 
waived  the  sise  of  the  house,  or  knew  the  size 
of  the  house  actually  built,  plaintiff  could  re- 
cover, and  that  defendant  would  be  estopped  to 
claim  that  the  lumber  was  furnished  for  a  house 
of  that  size  for  which  there  had  been  no  agree- 
ment, should  not  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  687-686;   Dec  Dig.  «=»251.] 

Appeal  from  Wheeler  County  Court;  IC 
M.  MUler,  Judge. 

Action  by  the  B.  Ix  Woodley  Lumber  Com< 
pany  against  W.  C.  Scruggs.  Judgment  for 
plaintiff,  and  defendant  appeate.  Reversed 
and  remanded. 

H.  B.  Hill,  of  Shamrock,  and  C.  E.  Gustav- 
us  and  M.  J.  R.  Jackson,  both  of  AmarUlo,  for 
appellant  M.  Reynolds  and  C.  E.  MlcVey, 
both  of  Shamrock,  for  ai^)ellee. 

HUFF,  C.  J.  This  was  a  suit  to  recover 
the  balance  dne  appellee  for  the  sum  of  $391.- 
43,  on  a  bill  of  lumber  furnished  to  buUd  a 
residence  upon  land,  the  legal  title  to  which 
was  in  appellant,  but  who  bad  ctmtracted 
with  one  Smith  to  deed  the  land  to  him  upon 
the  payment  of  certain  sums  of  money.  It  Is 
alleged,  in  effect,  that  appellant  made  the 
order  for  the  lumber  and,  upon  a  suflJclent 
conslderatlcm,  agreed  to  pay  the  bill  up<» 
the  contract  so  entered  Into  with  appellant 
Appellee  delivered  the  lumber  to  Smith,  who 
erected  the  house  upon  the  land,  to  whicii 
appellant  had  the  legal  title.  There  was  a 
verdict  and  Judgment  in  t&yor  of  appellee 
for  the  amount  sued  for. 

The  first  assignment  will  he  overruled. 
The  facts  are  sufficient  to  raise  the  question 
of  an  agreement;  that  Is,  that  the  minds  of 
the  parties  met 

[1,  2]  The  second  assignment  will  be  over- 
ruled. The  fact  that  special  exceptl<m  No. 
6  in  appellee's  supplemental  petition  was  not 
in  due  order  of  pleading  is  no  cause  for  re- 
versal on  the  ground  that  the  court  sustained 
the  exception  to  paragraph  6  of  appellant's 
answer.  This  was  a  formal  matter,  and  an 
exception  should  have  been  presented  in  the 
conrt  below  to  the  exception  contained  in  the 
supplemental  petition  on  the  ground  that 
it  was  not  in  due  order  of  pleading.  The  ex- 
ception win  not  be  entertained  in  this  court, 
where  It  Is  made  for  the  first  time.  We 
think  the  court  properly  sustained  the  excep- 
tion. We  know  of  no  rule  of  law  or  equity 
that  wUl  require  a  creditor  to  accept  in  set- 
tlement of  his  account  property  incumbered 
by  indebtedness  and  to  assume  such  indebt- 
edness. The  appellee  was  not  required  in 
law  to  accept  anytUng  but  a  legal  tender. 

[3]  Under  the  third  assignment  It  Is  urged 
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that ,  tbe  shopbooks  of  appellee  should  not 
have  been  admitted  In  evidence.  The  bill 
taken  bj  appellant  urges  that  this  book  was 
not  the  book  of'  original  entry.  It  appears 
to  have  been  the  daybook  or  Journal.  The 
testimony  to  which  appellant  refers  as  show- 
ing the  book  not  to  be  one  of  original  entry 
is  to  the  effect  that  appellee  was  a  lumber 
company  and  dealer  in  lumber.  In  making 
sales  the  yardmen  noted  on  a  tablet  or  pad 
the  sales  made,  to  whom  made,  and  the  ar- 
ticles sold.  This  pad  or  slip  was  turned  in 
to  the  bookkeeper,  who  entered  the  items 
from  this  slip  of  paper  which  had  beeo  torn 
out  of  a  pad  by  the  yardman  making  the  sale 
or  delivering  the  article.  Both  the  manager 
and  bookkeeper  testified  as  to  the  method, 
and  the  bookkeeper  who  made  the  entries 
testified  as  to  the  correctness  of  the  books, 
and  that  he  made  the  entires  In  the  daybooks 
or  Journal.  This  book  is  shown  by  the  testi- 
mony to  be  the  first  book  of  permanent  entry. 
The  objection  here  urged  Is  that: 
'  "The  tickets  were  the  matters  of  original  en- 
try and  were  the  basis  of  the  charges  in  such 
book,  and  that  the  tickets  were  the  first  and 
original  entry." 

It  will  be  observed  that  there  wa»  no  ex- 
ception that  the  book  kept,  and  the  entries 
made  were  not  entered  in  due  course  of  busi- 
ness, and  not  correctly  kept  or  proven  up  by 
the  proper  parties  making  them;  the  only 
objection  being  that  the  book  was  not  the 
bo<»k  of  original  entry.  We  shall,  for  the 
purpose  of  this  opinion,  presume  all  the  nec- 
essary preliminary  proof  was  made,  and  con- 
sider the  sole  question  as  to  whether  this  was 
the  book  of  original  entry  within  the  mean- 
ing of  the  rule.  In  Railway  Ck>.  t.  Johnson, 
7  S.  W.  838,  the  Supreme  Court,  speaking 
ihrough  Judge  Oalnes,  said: 

"It  seems,  however,  pretty  well  established 
that  the  first  permanent  records  of  the  transac- 
tions by  the  creditor  are  to  be  deemed  original 
entries,  if  made  within  a  short  time  after  the 
tBansactions  themselves,  although  the  items  may 
have  been  previously  entered,  as  a  temporary 
assistance  to  the  memory,  upon  some  slate, 
book,  paper,  or  other  substance  not  intended  to 
be  preserved.  In  an  old  case  tiiis  court  admit- 
ted the  rule  generally  recognized  in  the  courts 
of  this  country,  but  strongly  animadverted  upon 
it  as  a  dangerous  innovation  of  the  principles  of 
the  common  law,  and  refused  to  extend  it,  in 
cases  of  merchant's  account,  beyond  such  arti- 
cles as  are  usually  sold  by  a  merchant  in  course 
of  his  business.  Cole  v.  Dial,  8  Tex.  347.  It  in 
usually  confined  to  accounts  for  labor  perform- 
ed, or  to  goods  sold  by  regular  dealers  in  mer- 
chandise." 

In  the  case  then  under  consideration,  the 
court  refused  to  extend  the  rule  to  transac- 
tions between  shippers  of  grain  and  the  rail- 
road. The  appellant  cites  the  case  of  Cathey 
T.  Railway  Co.,  1(H  Tex.  39, 133  S.  W.  417,  33 
U  R.  A.  (N.  S.)  103.  In  that  case  the  regis- 
ter of  the  railway  company  showed  the  time 
trains  pass  the  yards.  This  register  was 
made  up  from  slips  or  cards  prepared  and 
furnished  the  keeper  of  the  register  by  the 
employes  operating  the  trains.  It  was  held 
these  slips  or  cards  were  original  evid^ioe. 


In  the  case  cited  Judge  Ramsey,  who  render- 
ed the  opinion  of  the  court,  cited  the  Jobn- 
son  Case,  evidencing  thereby  the  shop  rule 
would  not  be  extended  to  registers  of  rail- 
roads as  to  the  movement  of  Its  traiua  In 
the  case  of  Guthrie  v.  Mann,  35  S.  W.  TIjO, 
cited  by  api>ellant,  the  court  simply  hdd  the 
books  were  not  competent  to  prove  a  receipt, 
but  the  receipt  itself  should  be  proven.  Pobl 
r.  Bradford,  25  S.  W.  984,  held,  as  It  la  uni- 
versally held,  under  the  shopbook  rule,  that 
the  ledger  is  not  admissible  where  it  is  diown 
to  have  been  made  up  from  the  daybook  or 
Journal.  In  Baldridge  v.  Penland,  68  Tex. 
441,  4  S.  W.  665,  It  is  held  the  books  of  orig- 
inal entry  should  be  produced  or  accounted 
for,  and  that  items  on  the  account  which  do 
not  appear  to  be  such  as  were  usually  dealt 
In  by  the  bnsiness  could  not  be  proven  by  the 
books. 

[4]  Books  are  not  admissible  under  this 
rule,  unless  they  are  used  In  the  regular  course 
of  business  and  kept  by  the  parties  as  books 
of  account  Hence  books  for  some  purpose 
other  than  that  of  making  charges  In  the 
course  of  business  do  not  fbll  under  the  mle 
or  Items  entered  In  account  books  which  are 
not  such  as  are  handled  in  the  regular  course 
of  the  business,  and  therefore  cannot  be  prov- 
ed by  the  books.  It  is  the  general  holding, 
under  this  rule,  that  collateral  facts  can- 
not be  shown  by  the  books.  If  other  facta, 
aside  from  the  sale  and  delivery  of  the  ar- 
ticles or  the  performance  of  the  woik  and 
labor  are  necessary  to  make  out  the  case^ 
these  facts  cannot  be  established  by  the 
books  or  affidavit  of  the  party,  but  must  be 
made  out  by  Independent  testimony.  The 
cases  cited  by  appellant  evidently  had  hi 
view  these  general  principles  in  deciding  the 
cases  then  In  hand.  Mr.  Jonee  on  Evidence, 
vol.  3,  }  569,  discusses  the  question  now  in- 
volved, as  follows: 

"In  addition  to  the  requirement  that  th«  en- 
tries in  the  book  of  account  be  made  in  the  reg- 
ular course  of  business,  it  is  equally  essential 
that  they  constitute  the  party's  original  entriea 
or  the  first  permanent  reconls  of  the  transac- 
tion in  question,  in  order  to  be  admissible  is 
evidence.  Thus,  if  the  entries  are  made  in  a 
daybook  or  journal  and  transferred  thence  to  a 
ledger,  the  entries  in  the  ledger  are  not  com- 
petent, but  it  is  no  objection  to  the  book,  if 
otherwise  regular,  that  the  entries  which  thex 
contain  were  first  made  temporarily.  *  *  * 
The  former  strict  idea  of  what  constituted  orig- 
inal entries  has  been  modified  to  fit  the  necess- 
ties  of  new  business  conditions.  Inasmuch  as 
under  the  modem  methods  of  extensive  business 
bouses  the  information  relative  to  the  transac- 
tions constitnting  the  accounts  must  pass 
through  various  hands  before  being  permanentlj 
recorded,  some  system  of  temporary  memoranda 
preparatory  to  the  permanent  records  is  nec- 
essary to  insure  convenience  as  well  as  ac- 
curacy. It  would  be  impracticable  to  preserve, 
for  any  length  of  time,  the  tags,  slips,  or  tokens 
constituting  such  original  memoranda,  and  im- 
possible, in  view  of  the  changing  of  employ^, 
to  obtain  the  testimony  of  the  persons  who 
made  the  temporary  memoranda  or  conducted 
the  transaction.  Hence,  following  the  rule  of 
necessity,  the  courts  do  not  regard  such  tempo- 
rary memoranda  as  the  originals,  but  look  to 
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the  permanent  records  as  such  original  entries 
when  properly  verified  by  a  suppletory  oath." 

See,  also,  Elliott  on  Evidence,  toL  1,  fS 
459,  4e0;  Rogers  v.  O'Barr  et  al.,  81  S.  W. 
750;  Barclay  v.  Deyerle,  53  Tex.  Civ.  App. 
236.  116  S.  W.,  on  page  125.  The  books  In 
this  case  clearly  fall  under  the  shopbook  role, 
and  we  think  it  is  sufficient  to  show  that  the 
daybook  or  journal  is  the  first  permanent 
book  of  entry,  and  tliat,  if  the  other  neces- 
sary teQuirements  are  shown,  is  admissible, 
and  that  the  slips  of  paper,  used  as  memo- 
randa, are  not,  under  this  rule,  the  original 
entry,  such  as  will  require  their  production. 
This  assignment  will  be  overruled. 

[5]  The  fourth  assignment  urges  the  trial 
court  should  hare  excluded  the  books  because 
it  was  shown  that  they  bad  been  altered. 
The  account  appears  to  be  in  the  name  of  J. 
P.  or  J.  Frank  Smith,  Residence.  The  mana- 
ger says  after  the  bookkeeper  made  the  en- 
tries that  he,  the  manager;  wrote  after 
Smith's  name,  "residence."  We  find  nothing 
In  the  fact  that  the  word  "residence"  was 
written  in  the  acconnt  to  indicate  a  fraudu- 
lent appearance.  It  appears  Smith  was  pro- 
cnring  material  about  the  same  time  for  a 
chorch  that  he  was  procuring  material  for 
the  bouse.  We  think  the  explanation  was 
sufficient,  and  If  it  satisfied  the  trial  court 
as  to  the  appearance  of  the  books,  we  think 
there  would  be  no  error  shown  requiring  a 
revoBal  of  the  case.  Jones  on  Evidence, 
-VOL  3,  S  576. 

The  fifth,  seventh,  and  eighth  assignments 
are  overruled  for  the  reasons  given  under 
the  first  assignment 

[61  The  evidence  presents  a  conflict  as  to 
whether  appellant  and  appellee  reached  an 
agreement.  If  appellee's  witnesses  are  to  be 
believed,  appellant  agreed  to  pay  and  order- 
ed the  lumber  to  build  the  honse.  He  did 
BO  for  his  own  interest  and  financial  benefit, 
and  the  inference  may  be  drawn  therefrom 
that  he  left  the  size  the  house  should  be  to 
the  determination  of  Smith.  Api)ellant  own- 
ed the  land  on  which  the  bouse  was  being 
erected,  that  is,  he  had  the  legal  title  there- 
to and  had  contracted  with  Smith  to  deed 
him  the  property  tf  Smith  paid  for  It,  and 
the  testimony  Indicates  Smith  had  practical- 
ly defaulted  before  the  lumber  was  deliver- 
'  ed.  The  drcnmatances,  we  think,  in  this 
case,  are  sufficient  to  raise  the  issue  present- 
ed by  the  trial  court  for  the  Jury's  finding. 

[7]  We  believe  the  court,  however,  was  in 
error  In  giving  appellee's  specially  requested 
charge  No.  3,  which  substantially  Instructed 
the  jury  that  if  appellant  waived  the  size 
of  the  house,  or,  knowing  it,  that  is,  the  sUe 
of  the  house  actually  built,  that  appellee 
i»ald  recover,  or  that  appellant  would  be 
estopped  to  claim  the  lumber  was  furnished 
for  a  house  of  that  size,  for  which  there  had 
been  no  agreement  There  was  no  estoppel 
or  waiver  pleaded  by  appellee.  Under  the 
pleadings  this  charge  should  not  have  been 


given.  We  doubt  the  sufficiency  of  the  te^ 
timony  to  sustain  the  question  of  waiver  or 
estoppel ;  however,  we  will  not  at  this  time, 
hold  the  court  was  in  error  because  of  the 
insufficiency  of  the  testimony.  It  occurs  to 
us  the  only  issue  in  the  case  was  whether 
there  was  entered  into  the  agreement  al- 
leged. It  there  was, . appellant  was  liable; 
if  not,  he  was  not  Under  the  conflict  and 
the  peculiar  state  of  facts  In  this  case,  this 
charge  was  calculated  to  divert  the  attention 
of  the  Jury  from  the  issue  presented  by  the 
pleadings.  Assignment  No.  6  will  be  sus- 
tained, Which  will  require  a  reversal  of  this 
case. 
Reversed  and  remanded. 


KING  et  ux.  V.  COLLINS.     (No.  472.)  • 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Oct  28,  1&15.    Rehearing  Denied  Nov. 

18,.  1V15.) 

1.  CoNTBACTs     «=»332— Actions— Pktition— 

SUFFICIENOY  TO    SurPOET   VEEDICT. 

A  petition  alleged  that  plaintiff  contracted 
with  defendant  to  install  the  plumbing  and  heat- 
ing in  a  building,  that  the  contract  provided  for 
payment  upon  architects'  estimates  as  the  work 
progressed,  that  payment  of  an  estimate  was  re- 
fused, whereupon  plaintiff  abandoned  the  con- 
tract, but  that  he  afterwards  finished  the  work 
by  special  agreement  with  defendant,  that 
there  was  due  and  owin^  him  for  work  per- 
formed and  material  furnished  $1,200,  after  de- 
ducting $l,30O  theretofore  paid,  and  after  de- 
ducting from  the  contract  price  of  $2,700,  the 
reasonable  cost  and  expense  of  installing  the 
heating  and  plumbing,  which  sum  of  $1,200  was 
the  fair  and  reasonable  value  over  and  above 
the  amount  paid  for  the  work  and  material  of 
which  defendant  bad  availed  himself,  and  which 
he  had  used,  kept  and  retained.  Held  that,  in 
the  absence  of  an  exception,  the  petition  was 
sufficient  to  authorize  a  charge  and  a  verdict 
either  upon  quantum  meruit  or  for  the  balance 
of  the  contract  price,  as  the  amount  due  could 
be  definitely  ascertained  in  view. of  the  allega- 
tion that  the  work  was  to  be  paid  for  upon  esti- 
mates as  the  work  progressed. 

[Ed.   Note. — For   other  cases,   see  Contracts, 
Cent  Dig.  f§  1615-1639;   Dec.  Dig.  «=»332.] 

2.  AppKAi  Ann  Ebbob  «=»1066  —  HABiiusss 
Erbob— Ebbobs  Not  AFFEcxuia  Result. 

A  judgment  would  not  be  reversed  on  the 
ground  that  the  petition  stated  a  cause  of  action 
on  a  quantum  meruit,  and  the  charge  authoriz- 
ed a  recovery  of  the  balance  due  under  a  con- 
tract, where  there  was  no  question  as  to  the  rea- 
sonable value  of  the  work  done  and  material 
furnished,  and  there  could  therefore  have  been 
no  other  verdict  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220;   Dec.  Dig.  <8=»1066.] 

3.  Mechanics'  Lisns  <S=993— Febsonb.  EnH' 

TLED — STATUTOBT  FBOVISIONS. 

Under  Rev.  St  1911,  art  5621,  providing 
that  any  person  or  firm,  etc.,  who  may  labor  or 
furnish  material,  etc.,  to  erect  any  house  or  im- 
provement shall  have  a  lien  on  such  house, 
building,  etc.,  and  all  its  properties,  and  on  the 
lots  of  land  necessarily  connected  therewith, 
where  a  contract  for  the  installation  of  the  heat- 
ing and  plumbing  in  a  building  provided  for 
payments  from  time  to  time  as  the  work  pro- 
gressed upon  the  architects'  estimates,  and  the 
owner  refused  to  make  a  payment  on  an  es- 
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timate,  for  which  reason  the  contractor  aban- 
doned the  contract,  he  waa  entitled  to  a  lien. 

[Ed.  Note.— For  other  eases,  see  Mechanics' 
liiens,  Cent  Di«.  |  124;   Dec.  Dig.  <S=993.] 
4.  Appeal  and  Ebbob  «=>934— Fbxsuhftionb 

in  suppobt  of  judqmbnt. 

Where,  in  an  action  by  a  contractor  who 
installed  the  plnmbing  and  heating  in  a  building 
to  recover  the  amount  due  him  and  for  the  fore- 
closure of  a  lien,  the  court  did  not  submit  any 
issue  as  to  plaintiff's  right  to  a  lien,  and  defend- 
ant did  not  request  the  submission  of  such  an 
issue,  an  assignment  that  the  court  erred  in  de- 
creeing the  foreclosure  of  a  mechanic's  lien  for 
the  reason  the  jury  made  no  finding  on  that 
issue  would  be  overruled  under  Rev.  St  1911, 
art  198S,  providing  that  upon  appeal  or  writ  of 
error  an  issue  not  submitted  and  not  requested 
by  a  party  to  the  cause  shall  be  deemed  as  found 
by  the  court  in  such  manner  as  to  support  the 
judgment  provided  there  be  evidence  to  sustain 
such  a  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  8777-3781,  3782;  Dec: 
Dig.  «s>934.] 

Hi.  Appeal  and  Ebbob  4=>1062— Habmlkss 
Ebbob— Special  Ibbukb— lasnES  Submittkd. 
In  an  action  on  a  contract  an  assignment 
that  the  court  erred  in  snbmitting  an  issue  as 
to  whether  certain  parties  were  defendant's 
agents  because  the  controverted  issue  was  not 
whether  they  were  his  agents,  but  whether 
they  were  authorized  to  enter  into  the  contract, 
would  be  overruled,  where  the  court  submitted 
another  issue  as  to  the  authority  of  such  agents 
to  enter  into  the  contract. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4212-1218;  Dec  Dig.  <8=s> 
1062.] 

Appeal  from  District  Conrt,  Harris  Coun- 
ty;   A.  R.  Hamblen,  Special  Judge. 

Action  by  J.  B.  Collins  against  F.  B.  King 
and  wlffe  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Ii,  A.  Carlton  and  John  Bronghton,  tiotb  of 
Houston,  ft>r  appellants.  Howard  ft  Ken- 
dall, of  Houston,  tor  appellee. 

HARPER,  C.  J.  Appellee,  Collins,  sued 
appellant  for  certain  money,  alleging:  That 
he  entered  Into  a  contract  with  F.  B.  King, 
wbo  In  the  execution  of  the  contract  acted 
personally  and  through  his  agents  and  archi- 
tects, to  Install,  according  to  plans  and  speci- 
fications agreed  upon,  the  plumbing  and  beat- 
ing of  a  buUding  to  be  constructed  by  said 
King.  That  it  was  provided  In  said  contract 
that  the  payments  should  be  made  upon  es- 
timates of  the  architects  from  time  to  time 
as  the  work  progressed.  That  after  certain 
estimates  bad  been  paid  an  estimate  of  $700 
was  given,  upon  which  payment  was  refused, 
whereupon  be  abandoned  his  contract  Aft- 
erwards flnisbed  the  work  by  special  agree- 
ment with  King.  Appellants  entered  gener- 
al denial;  denied  that  the  architects  bad 
authority  to  make  contract;  specially  plead- 
ed that  tbey  made  no  contract  vrith  appellee, 
but  that  the  contract  for  the  construction  of 
the  whole  of  the  building  was  made  with 
Russell  &  Co.,  as  per  conract  attached.  The 
case  was  «lubmitted  upon  special  Issues, 
which,  with  the  answers,  are  as  follows : 


"Special  Issue  No.  1.  Do  yon  or  not  find  from 
the  evidence  that  Dunderdale  &  Eastbum  were 
the  agents  and  representatives  of  defendant  F. 
B.  King?    Answer:  We  find  they  were. 

"Special  Issue  No.  2.  Do  you  or  not  find  from 
the  evidence  that  defendant  F.  B.  King  author- 
ized Dunderdale  &  Eastburn  to  enter  into  a  con- 
tract with  plaintiff,  J.  B.  Collins,  to  install  the 
heating  and  plumbing  fixtures  in  defendanfi 
building,  and  to  bind  defendant  in -'the  cost 
thereof?     Answer:     We  find  he  did. 

"Special  Issue  No.  2^.  Did  Oeorge  Dundee 
dale,  as  the  a^nt  of  the  defendant  F.  B.  King, 
in  fact  enter  into  a  contract  with  the  plainti^ 
J.  B.  Collins,  in  which  he  purported  to  act  as 
the  agent  of  F.  B.  King?    Answer:  Yes. 

"Special  Issue  No.  3.  If  you  have  answered 
issue  No.  2^  in  the  affirmative,  then,  and  only 
in  that  event,  yon  will  answer:  What  amount 
do  yon  find  from  the  evidence  is  the  balance 
due  plaintiff  on  said  contract?  Answer:  SI,' 
842.05. 

"Special  Issue  No.  4.  Did  or  did  not  plaiatUt, 
J.  B.  Collins,  furnish  on  defendant's  Dmlding 
any  extra  labor  and  material?  Answer:  He  did. 
Special  Issue  No.  5.  If  you  have  answered 
issue  No.  4  in  the  affirmative,  then  and  only  in 
that  event  you  will  answer:  Did  or  did  not  de- 
fendant King  authorize  any  person  to  contract 
for  and  bind  defendant  King  to  pay  therefor? 
Answer:  We  find  he  did. 

"Special  Issue  No.  6.  If  you  have  answered 
issue  No.  S  in  the  affirmative,  then,  and  only 
in  that  event,  you  will  answer:  What  person 
or  persons  do  you  find  defendant  King  authoriz- 
ed to  make  contract  with  plaintiff,  and  what 
amount  do  yon  find  from  the  evidence  wu 
agreed  to  be  paid?  Answer:  We  find  Dunder- 
dale &  Eastburn.  The  original  contract  |2,700.- 
00,  and  extras  amounting  to  1366.25." 

Upon  wbUdi  a  Judgment  was  rendered  for 
appellee  for  the  sum  of  $1,342.06,  with  fore- 
(dosure  of  lien. 

[1]  Assignments  1  to  6  urge  that  (p.)  ths 
charge  of  the  court,  (b)  the  findings  of  the 
Jury,  and  (c)  the  Judgment  rendered  are  not 
supported  by  the  pleadings  and  tbe  evidence, 
because  appellee's  action  is  to  recover  upon 
quantum  meruit  for  work  done,  labor  per- 
formed, and  material  furnished,  and  the 
charge  permits  the  Jury  to  find  what  was  the 
balance  due  plaintiff  on  tbe  contract  pleaded. 

Tbe  only  paragraph  of  tbe  plaintUTs  peti- 
tion which  reveals  whether  be  sued  upon 
the  contract  or  upon  quantum  meruit  for 
that  portion  of  the  claim  which  arose  before 
the  contract  was  abandoned  reads: 

"That  there  is  now  due  and  owing  this  pisin- 
tiff,  for  work  performed  and  material  famish- 
ed in  tbe  installation  of  said  heating  and  plumb- 
ing in  said  building  under  the  said  contract,  tbe 
sum  of  $1,200,  after  deducting  tbe  sum  of  $1,- 
300  heretofore  paid  to  this  plaintiff,  and  sft«r 
deducting  from  the  said  contract  price  of  $2,700 
the  reasonable  cost  and  expense  of  installing 
the  heating  and  plumbing  provided  for  by  the 
terms  of  said  contract  which  said  sum  of  $1,200 
is  tbe  fair  and  reas<mable  value  over  and  above 
tbe  amount  paid  for  said  work  and  material,  of 
which  the  said  King  has  availed  himself,  and 
which  he  has  used,  kept  and  retained." 

[2]  Of  course,  the  allegata  and  probata 
must  correspond,  and.  If  the  above-quoted 
pleading  is  not  sufficient  to  form  the  basis 
of  tbe  charge  and  tbe  verdict,  then  the  cause 
must  be  reversed.  In  tbe  absence  of  an  ex- 
ception to  the  petition,  we  think  It  suCadent 
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to  autborize  the  charge,  either  upon  Qaantnm 
meruit  or  for  the  balance  of  contract  price. 
Gonzales  CoUege  v.  McHugh,  21  Tex.  257. 
The  amount  due  could  be  definitely  ascertaui- 
ed  by  reason  of  the  fact  pleaded,  that  the 
work  was  to  be  and  was  paid  for  upon  es- 
timates made  by  the  architects  as  the  work 
progressed,  and,  there  being  evidence  to  sup- 
I>ort  the  finding,  it  will  not  be  disturbed. 
Besides,  there  seems  to  be  no  question  of  the 
reasonable  value  of  the  work  done  and  ma- 
terial furnished  by  any  evidence  adduced  by 
appellant,  so  there  could  have  been  no  other 
verdict  rendered,  and  in  that  case  the  cause 
should  not  be  reversed  upon  the  assignments, 
so  they  are  overruled. 

The  sixth  is  that  the  court  erred  in  estab- 
lishing and  decreeing  foreclosure  of  a  me- 
chanic's lien  on  the  defendant's  property  for 
the  reason  that  the  Jury  made  no  finding  up- 
on that  issue ;  therefore  the  court  could  not 
look  to  the  evidence  for  the  purpose  of  as- 
certaining whether  plaintiff  was  entitled  to 
a  Uen. 

The  first  proposition  Is  that: 

"If  a  case  is  submitted  on  special  issues,  an- 
swers made  by  the  jury  to  cjuestions  submitted 
must  form  the  basis  of  the  judgment.  If  all  of 
the  issues  necessary  to  support  the  judgment 
were  not  passed  upon  by  the  jury,  it  will  be  pre- 
sumed on  appeal  that  they  were  found  by  the 
court  in  such  manner  as  to  support  the  judg- 
ment. The  application  of  this  rule,  however, 
will  be  confined  to  those  issues  which  were  nec- 
essary to  support  the  judgment  authorised  by 
the  findinga  U  there  is  an  independent  issue 
made  by  the  pleadings  upon  which  there  is  no 
request  for  a  finding,  and  such  issue  is  not  es- 
sential to  support  the  judgment  entered  on  the 
findings  made  by  the  jury,  the  court  is  not  au- 
thorised to  determine  such  issue  and  enter  Judg- 
ment awarding  other  and  further  relief  to  that 
authorized  by  the  finding." 

The  second  proposition  la: 

"A  contractor  who  abandons  his  contract  be- 
cause payments  are  not  made  by  the  owner  at 
the  time  required  by  the  contract  is  not  entitled 
to  a  mechanic's  lien,  unless  the  payments  are 
.made  conditions  precedent  to  the  performance 
of  the  work  by  the  terms  of  the  contract." 

[3,4]  Appellee  pleaded  the  contract  be- 
tween the  parties.  In  which  It  is  provided  that 
the  payments  for  the  work  shall  be  made 
from  time  to  time,  as  it  progressed,  upon 
the  estimates'  of  the  architects.  He  further 
pleaded  that  the  appellant  refused  to  make  a 
$700  payment  on  an  estimate  of  the  architects 
as  be  had  agreed  to  do,  and  for  that  reason 
he  abandoned  the  contract,  and  there  Is  evi- 
dence in  the  record  to  sustain  the  allegations, 
and  article  1985,  Revised  Civil  Statutes,  pro- 
vides that  upon  appeal  or  writ  of  error  an 
issue  not  submitted  and  not  requested  by  a 
party  to  the  cause  shall  be  deemed  as  found 
by  the  court  in  such  manner  as  to  support 
the  Judgment,  provided  there  be  evidence  to 
sustain  such  a  finding.  The  record  does  not 
reveal  that  appellant  requested  a  special  Is- 
sue to  be  submitted.  Appellee  is  entitled  to 
his  Uen  and  its  foreclosure  under  the  plead- 
ing and  evidence.     Article  6621,  Rev.  SUt 


1911.    The  assignment  is  therefore  overruled. 

The  seventh  assigns  as  error  the  refusal  of 
the  court  to  give  a  requested  special  charge 
upon  agency.  Tbs  Issue  was  sufficiently  cov- 
ered by  the  general  diarge  given. 

[B]  The  eighth  charges  that  the  court  erred 
in  giving  special  issue  No.  1  for  the  reason 
that  the  controverted  issue  in  the  case  was 
not  whether  the  parties  were  the  agents  of 
defendants,  but  whether  they  were  authoriz- 
ed to  enter  Into  the  contract;  second,  he- 
cause  undue  prominence  was  given  the  ques- 
tion of  agency  by  the  court's  charge.  It  will 
be  noted  in  the  answer  to  the  first  contention 
that  the  second  special  Issue  submits  the 
question  of.  whether  King  authorized  the 
agents  to  enter  into  the  contract  We  fall 
to  see  how  any  undue  prominence  was  givm 
the  Issue  by  the  court's  charge,  and  the  ap- 
pellant by  statements  has  failed  to  point  It 
out  to  us. 

The  asslgimients  are  overruled,  and  the 
cause  afBrmed. 


FT.  WORTH  ft  D.  C.  BY.  CO.  r.  MORQAN. 

(No.  8233.) 

(Court  of  OivO  Appeals  of  Texas.  '  Ft  Worth. 

June  26,  1015.) 

1.  Carrisbs    «=9230   —   Shipiixrt   of   Live 
Stock— Actions   tob   Damaobs— Insibuc- 

TIONS. 

Though  in  an  action  for  damages  to  a 
shipment  of  cattle,  the  original  petition  alleged 
that  the  damages  were  proximately  caused  by 
defendant's  breach  of  a  contract  to  ship  the 
cattle  on  a   particular  day,  so  as  to  reach  a 

g articular  market,  the  court  did  not  err  in  de- 
ning  negligence  in  Its  charge,  where  the  an- 
swer nllegea  that  the  delay  was  not  caused  by 
defendanrs  negligence,  bat  by  the  burning  of  a 
raUway  bridge,  and  a  supplemental  petition  al- 
leged, in  addition  to  wtiat  had  been  originally 
charged,  that  defendant  was  negligent  in  fail- 
ing to  property  bed  the  car  in  which  the  ship- 
ment was  made. 

[Ed.    Note. — B\>r   other    cases,    see   Carriers, 
Cent  Dig.  {§  961,  962;    Dec.  Dig.  «=»230.] 

2.  Cabbibsb  ^=3213  —  SmpitxiiTa— Liabiutt 
FOB  Damages. 

To  the  extent  that  delay  in  transporting  a 
shipment  of  cattle  was  caused  by  the  InabiUty 
of  the  carrier's  train  to  cross  a  burned  bridge, 
which  burned  without  fault  on  the  carrier's 
part  it  was  not  liaUe,  and  it  was  error  to 
charge  that  If  there  was  an  agreement  to  ship 
the  cattle  on  a  particular  day,  the  burning  ot 
the  bridge,  tiliough  unavoidable,  would  be  no 
defense  for  any  damage  resulting  from  the 
failure  to  comply  with  the  contract 

[Ed.    Note. — For   other   cases,    see    Carriers, 
Cent  Dig.  if  92a-fl22;    Dec.  Dig.  «=s>213.] 

S.  Cabbixbs  9=>2S0—liiYK  Stock  —  Delay  — 

IirSTBDCnONS. 

Where,  in  an  action  for  delay  in  the  trans- 
portation of  a  shipment  of  cattle,  the  evidence 
seemed  to  show  that  statements  by  the  car- 
rier's dispatcher  were  rather  in  the  nature  of 
information  as  to  when  a  train  to  take  the 
cattle  might  be  expected  than  a  specific  con- 
tract to  ship  them  on  any  particular  day,  and 
it  appeared  that  plaintifF  expected  to,  and  sub- 
sequently did,  sign  a  contract  for  the  transporta- 
tion of  the  cattle  which  expressly  provided  that 
the  cattle  were  not  to  be  transported  witiiin 
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any  spedfled  time,  nor  ddivered  at  destina- 
tion at  any  particular  hour,  nor  in  season  for 
any  particular  market,  an  instruction  submit- 
ting the  issue  of  a  special  contract  to  ship 
the  cattle  on  July  21st,  in  time  for  the  market 
of  July  22d,  was  at  least  misleading. 

(Ed.  Note. — For  other  cases,  see  Oarriera, 
Cent.  Dig.  S§  961,  962;   Dec.  Dig.  <S=>230.] 

4.  Cabriers  «s>230— Actions  for  Dslay  in 
Tran.sportation  —  Instructions — Measure 
or  Damages. 

In  an  action  for  delay  in  the  transportation 
of  a  shipmoit  of  cattle,  the  court  charged  that 
the  measure  of  damages  would  be  the  difference 
in  the  reasonable  market  value  of  the  cattle 
at  their  destination  in  the  condition  that  they 
would  have  been,  had  they  arrived  there  in  the 
ordinary  condition  and  usual  time,  and  without 
any  negligent  delay,  and  their  condition  at  the 
time  when  they  did  arrive  there,  and  that,  if 
the  irarket  was  lower  on  the  day  the  cattle  were 
sold  than  on  the  day  they  should  have  arrived, 
plaintiff  would  be  wititled  to  recover  such 
difference.  Held,  that  this  was  erroneous,  m 
the  measure  of  damages  was  the  difference  in 
the  market  value  of  the  cattle  at  their  destina- 
tion in  the  condition  In  which  they  were  deliv- 
ered, and  In  tlie  condition  in  which  they  should 
have  been  delivered,  had  the  shipment  been  with- 
out negligence,  and  this  difference  includes,  not 
only  depreciation  in  weight  and  stale  appear^ 
ance  caused  by  the  delays  charged,  but  also 
any  decline  in  the  market,  and  the  charge  au- 
thorized a  double  recovery  for  the  decline  in 
the  market.- 

[Ed.  Note— For  other  canes,  see  Carriers, 
Cent  Dig.  SI  961,  962;   Dec  Dig.  «=»230.] 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

Action  by  J.  R.  Morgan  against  the  Ft. 
Worth  ft  Denver  City  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Garrlgan,  Montgomery  &  Britain,  of  Wichi- 
ta Falls,  Thompson  &  Barwise,  of  Ft  Worth, 
and  F.  S.  Jones,  of  Wichita  Falls,  for  appel- 
lant. Fitzgerald  &  Cox,  of  Wichita  Falls,  for 
api>ellee. 

CONNER,  O.  3.  The  appellee  recovered  a 
judgment  for  damages  alleged  to  have  re- 
sulted to  a  car  load  of  his  cattle  shipped 
from  Burk  Station,  in  Wichita  county,  to  Ft. 
Worth.  As  alleged  in  his  original  petition, 
the  damages  were  proximately  caused  by  a 
breach  of  a  contract  on  appellant's  part  to 
ship  the  cattle  from  Burk  Station  on  the  21st 
day  of  July,  so  as  to  reach  Ft  Worth  in  time 
for  the  market  of  July  22d.  The  defendant 
answered,  among  other  things,  that  the  de- 
lay, which  was  at  Burk  Station  before  the 
transportation  began,  was  not  caused  by  its 
negligence,  but  by  the  burning  of  a  bridge  on 
a  line  of  railway  between  the  shipping  i>olnts 
named. 

[1]  The  objection  to  the  court's  definition 
of  negligence,  on  the  ground  that  the  plain- 
tiff's cause  of  action  was  based  alone  on  a 
breach  of  the  contract  and  not  upon  a  tort. 
Is  not  maintainable,  for  the  reason  that  the 
issue  of  negligence  was  not  only  raised  by 
the  defendant's  answer,  but  also  expressly' 
presented  In  the  plaintiff's  supplemental  pe- 


tition, which,  in  addition  to  what  had  been 
originally  charged,  alleged  that  appellant  had 
been  guilty  of  negligence  in  falling  to  prop- 
erly bed  ttie  car  In  which  the  shipment  was 
made. 

[2, 3]  There  was  error,  however,  on  the 
part  of  the  court  in  the  following  instmc- 
tlon  to  the  Jury: 

"If  you  Snd  that  tbere  was  an  agreement  to 
ship  plaintiff's  cattle  on  the  21st  day  of  Jul;, 
1914,  then  you  are  charged  that,  even  if  the 
burning  of  the  Pease  River  bridge  was  unavoid- 
able, it  would  be  no  defense  in  this  case  for 
any  damage  that  resulted  by  reason  of  a  fail- 
ure to  comply  with  said  contract;  that  is,  if 
there  was  any  damage." 

There  was  evidence  tending  to  diow  that  on 
the  morning  of  July  20,  1M4,  without  fault 
on  appellant's  i>art,  the  bridge  specified  in  the 
defendant's  answer  had  burned,  and  that 
the  repairs  on  the  same  had  not  been  com- 
pleted so  that  trains  could  cross  it  nntil 
about  6  o'clock  p.  m.  on  the  night  of  July 
21,  1914.  There  was  also  evidence  subject  to 
the  construction  that  the  delay  in  the  diip- 
ment  from  Burk  Station  was  caused,  in  part 
at  least,  by  the  inability  of  appellant's  trains 
to  cross  the  burned  bridge,  and  to  the  extent 
that  the  delay  was  so  catised  appellant 
should  not  be  charged.  See  Railway  Co.  v. 
Noelke,  125  S.  W.  969;  Weesen  v.  Missouri 
Pac.  Ry.  Co.,  175  Mo.  App.  374,  162  S.  W. 
304;  Simklns  on  Contracts  and  Sales  (3d 
Ed.)  pp.  672,  673;  4  R.  G.  L.  742,  par.  210. 
and  authorities  cited.  Moreover,  we  very 
much  doubt  whether  the  evidence  authorized 
In  any  form  a  submission  of  the  issue  of  a 
special  contract  to  ship  the  cattle  from  Buik 
Station  on  July  21st  in  time  for  their  ar- 
rival hi  B*t  Worth  for  the  market  of  Jnly 
22d.  It  appears  that  Burk  Station  had  cat- 
tle pens,  but  was  without  an  agent,  or  ship- 
ping or  watering  facilities,  and  the  substance 
of  the  evidence  tending  to  show  the  special 
contract  alleged  substantially  appears  in  the 
following  testimony  by  the  appellee: 

"I  waa  here  in  Wichita  Falls  on  the  momisg 
of  Jnly  21,  1914,  and  called  up  the  Denver  for 
a  (Mr  to  be  placed  at  Burk  Station  for  cattle 
to  be  shipped  to  Ft  Worth,  and  they  advised 
me  to  call  the  dispatcher's  office,  which  I  did, 
and  the  dispatcher  said  that  he  did  not  know 
for  certain  whether  he  would  be  able  to  have 
a  train  by  there  that  day  or  not,  on  account 
of  burn-out  on  Pease  River  bridge,  but  would 
know  later  on  in  the  day.  In  order  for  me 
to  get  my  cattle  together,  I  had  to  leave  Wichi- 
ta Falls  OD  the  Electra  Local,  and  went  to 
Fowlkes  Station,  and  a  man  met  me  there  with 
a  horse,  and  we  got  the  cattie  and  started  to 
the  Burk  pens  with  them.  We  got  as  far  as 
Burnett's  ranch,  and  I  left  my  man  with  the 
cattle,  and  went  there  and  phoned,  and  called 
the  dispatcher,  and  he  said  they  had  already 
placed  the  car  there  and  would  be  able  to  move 
my  cattie  that  evening ;  that  there  would  be  a 
train  along  there  that  evening  about  2  or  3 
o'clock,  and  I  put  tiie  cattle  in  the  pens  and 
waited  there  for  the  train.  I  penned  my  cattle 
between  10  and  11  o'dock  that  morning.  My 
object  in  calling  up  the  dispatcher  after  I  had 
gBthered  my  cattle  was  I  did  not  want  to  pen 
my  cattle  until  I  found  out  for  certain  whether 
he  could  move  them  that  day  and  he  had  told 
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me  that  be  woald  know  later  In  the  day,  and 
there  was  nothing  else  to  do  but  to  call  him  up 
and  find  out  whether  there  would  be  a  train. 
*  *  *  My  cattle  remained  in  the  pens  there 
at  Bark  station  untU  about  2  o'clock  that  night 
before  a  train  came  alont;  that  could  have  moved 
them.  This  train  that  came  along  did  not  take 
my  cattle.  The  train  slowed  up,  and  one  of 
the  train  crew  dropped  off  of  the  engine  as  the 
engine  came  to  the  pens,  and  ran  over  to  the 
pens  and  shone  his  lantern  over  to  top  of  the 
pen,  and  jumped  off  and  ran  back  and  caught 
the  caboose  by  the  time  it  came  by,  and  they 
pulled  out.  I  was  near  the  pens,  but  I  waa 
not  at  the  pens,  where  my  cattle  were." 

These  statements  by  appellant's  dispatcher 
seem  to  be,  In  the  nature  of  mere  informa- 
tion, in  answer  to  appellee's  Inquiries  as  to 
when  a  train  to  take  the  cattle  might  be 
expected  at  Burk,  rather  than  as  amounting 
to  a  specific  contract  to  ship  them  at  any 
particular  day.  In  addition  to  this,  appel- 
lee further  testified  that  he  accompanied  the 
shipment ;  that  he  got  away  from  Burk  Sta- 
tion with  his  cattle  about  6  o'clock  p.  m.  on 
July  22d ;  that  he  had  a  fairly  good  run  to 
Ft.  Worth,  and  that  hla  cattle  were  not  dam- 
aged in  transit    He  further  testified  that: 

"At  the  time  when  I  called  up  the  dispatcher 
to  see  about  getting  a  car  to  ship  m^  cattle,  I 
knew  that  I  woald  be  expected  to  sign  a  con- 
tract, and  I  expected  to  sign  one;  and  the  con- 
tract I  signed  was  what  I  had  been  accustomed 
to  doing  under  the  same  conditions.  •  *  • 
■Wichita  Falls  is  a  terminal,  and  I  signed  this 
contract  at  the  terminal.  I  made  no  objection 
to  signing  tfa«  contract  here." 

Shipping  contracts  executed  under  similar 
circnmstances  have  otttn  been  held  to  super- 
sede previous  verbal  agreements  relating  to 
the  same  subject.  See  H.  &  T.  O.  By.  Co.  v. 
Smith,  44  Tex.  Civ.  App.  209,  97  8.  W.  836; 
8.  A.  &  A  P.  Ry.  Co.  V.  Bamett,  27  Tex.  Civ. 
App.  498,  66  S.  W.  474;  Cfhlcago,  R.  I.  &  T. 
Ry.  Ca  ▼.  Halsell,  86  Tfex.  Civ.  App.  622,  81 
S.  W.  1243.  The  contract  referred  to  1^  the 
witness  as  the  one  signed  by  Um  at  Wichita 
lalls  was  pleaded  by  the  defendant  and  read 
In  evidence,  and  contained  an  express  provi- 
sion that  the  live  stock  covered  by  it  "is  not 
to  be  transported  within  any  specified  time, 
nor  delivered  at  destination  at  any  particular 
hour,  nor  In  season  for  any  particular  mar- 
ket." So  that,  on  the  whole,  as  it  seems  to 
OS,  it  was  misleading,  to  say  the  least  of  It, 
to  undertake  to  submit  the  issue  of  a  spe- 
cial contract  as  alleged  by  the  plaintiff  In  his 
original  petition. 

[4]  We  are  of  opinion  the  court  also  erred, 
as  assigned.  In  his  charge  on  the  measure  of 
damages,  which  reads  as  follows: 

"If  you  find  for  the  plaintiff  in  this  case,  the 
measure  of  damages  (11  any)  wotild  be  the  dif- 
ference in  the  reasonable  market  value  of  his 
cattle  at  Ft.  Worth,  Tex.,  in  the  condition  that 
said  cattle  would  have  been  had  they  arrived 
there  in  the  ordinary  condition  and  usual  time, 
and  without  any  neigligent  delay,  and  their  con- 
dition at  the  time  when  they  did  arrive  there. 
And  if  the  market  was  lower  on  the  day  his 
cattle  were  sold  on  said  market  than  the  same 
cattle  were  on  the  market  of  July  22d,  he  would 
be  entitled  to  recover  said  difference." 


There  was  evidence  tending  to  show  that, 
in  addition  to  the  stale  and  injured  condition 
of  the  cattle  caused  by  the  delay  at  Burk 
Station,  there  was  a  decline  in  the  market 
between  the  22d  and  23d  days  of  July,  on 
account  of  which  the  plaintiff  claimed  dam- 
ages. Plaintiff's  measure  of  damages  was 
the  difference  in  the  market  value  of  bis  cat- 
tle at  destination  in  the  condition  in  which 
they  were  delivered  and  in  the  condition  In 
which  they  should  have  been  delivered  bad 
the  shipment  been  made  without  negligence. 
This  difference  Includes,  not  only  deprecia- 
tion in  weight  and  stale  appearance  caused 
by  the  delays  charged,  but  also  any  decline 
in  the  market,  and  the  charge  quoted  Is  sub- 
ject to  the  objection  that  it  authorizes  a  doa- 
ble recovery,  In  that,  to  full  damages  atitbor- 
Ized  by  the  first  sentence  of  the  charge,  the 
second  sentence  again  authorizes  the  imposi- 
tion of  damages  because  of  a  decline  in  the 
market  T.  ft  P.  Ry.  Co.  t.  Tomlinson,  157 
S.  W.  279;  Railway  Co.  v.  lane,  49  Tex.  Civ. 
App.  641,  110  8.  W.  630. 

We  think  It  nnlikely  that  other  qnestions 
presented  will  arise  on  another  trial.  It  !• 
accordingly  ordered  that,  for  the  errors  not- 
ed, the  judgment  be  reversed,  and  the  cause 
remanded. 


.MISSOURI,  K.  ft  T.  RY.  CO.  OF  TEXAS  r. 
A.  B.  WANT  ft  CO.     (No.  8234.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

June  26,  1916.    Rehearing  Denied 

Oct  16,  1915.) 

1.  Cabrikrs  9=s»32—Chabobs— Rebates. 

An  agreement  of  the  agent  of  a  railway 
company  transporting  goods  for  the  plnintifr, 
upon  discovery-  that  the  goods  are  in  a  defec- 
tive condition  on  delivery,  to  reimburse  Uw 
plaintiff  for  damages  suffered  by  reason  of  de- 
terioration of  goods,  is  not  an  agreement  for 
a  rebate,  sufficient  to  make  it  discriminatory 
within  the  interstate  commerce  law,  nor  does 
the  fact  that  proof  of  the  amount  of  damage 
is  to  be  determined  by  plaintiffs  agents  alter 
the  situation  in  that  respect 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Ont  Dig.  S$  83-85;    Dec.  Dig.  «=>32.] 

2.  EviDBNCx    «s»130—  Admissibiutt  —  Lsr- 

TERS. 

It  is  not  error  to  exclude  from  the  evidence 
a  letter  written  to  defendant  by  defendant's 
agent  in  regard  to  plaintiff's  claim  for  damages, 
for  the  letter  is  res  inter  alios  acta,  particu- 
larly where  the  letter  itself  does  not  rebut  the 
evidence  to  which  it  is  directed. 

fVd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  403 ;    Dec.  Dig.  <8=»130.1 

3.  Cabriers   ®=>60  —  Injury  to  Goods  — 
Agents— Ihflixd  ATnuoBiTT. 

Evidence,  in  an  action  for  damages  for 
deterioration  of  goods  shipped,  heid  to  warrant 
submission  of  the  issue  as  to  whether  defend- 
ant's agent  who  assumed  to  compromise  a 
claim,  bad  been  held  out  to  shippers  and  con- 
signees as  having  authority  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  217-219,  222,  228,  230,  232-239; 
Dec.  Dig.  <©=>69.] 

Appeal  froln  Tarrant  County  Court;  Leon 
B.  Fant,  Judge. 
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Action  by  A.  B.  Want  &  Go.  against  the 
Missuarl,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  the  plalntifl, 
the  defendant  appeals.    Affirmed. 

Thompson  &  Barwlse  and  George  Thomp- 
fwn,  Jr.,  all  of  Ft  Worth,  for  appellant 
Baiddn,  Dodge  ft  Bastus,  of  Ft  Wortta,  for 
appellee. 

BUCK,  J.  From  a  Judgment  In  the  sum 
of  $155.87  in  faTor  of  plalntifT,  A.  B.  Want 
&  Co.,  the  defendant  railway  company  ap- 
peals. 

Plalntifl  sued  defendant,  alleging:  That 
during  the  month  of  January,  1912,  there 
was  consigned  to  plaintUf  at  Ft  Worth,  Tex., 
by  D.  B.  Ryan  Company  of  Minneapolis, 
Minn.,  a  certain  car  of  potatoes.  That  up- 
on Its  arrival  plaintiff  became  aware  that  the 
potatoes  therein,  or  a  portion  thereof,  were 
frozen  and  unmarketable,  and  refused  to 
accept  the  shipment  That,  in  order  to  save 
the  defendant  the  trouble  and  expense  of 
handling  said  damaged  potatoes,  the  defend- 
ant and  its  agents  agreed  with  plaintiff  that 
if  it  would  receive  said  shipment,  the  defend- 
ant company  would  pay  all  loss  and  damage 
on  account  of  the  condition  of  the  potatoes, 
and  directed  the  plaintiff  to  unload  and  as- 
sort the  same,  and  promised  when  this  was 
done,  and  the  extent  of  the  loss  ascertained, 
the  defendant  company  would  pay  to  plain- 
tiff the  amount  thereof.  That  said  shipment 
was  made  with  bill  of  lading  attached,  all 
of  which  was  known  to  defendant  and  its 
agents,  and  that  the  contract  contemplated 
that  plaintiff  should  pay  the  attached  draft 
and  receive  the  potatoes,  and  that  it  was  In- 
duced to  80  accept  and  pay  for  said  shipment 
by  the  promises  made  by  defendant  It  was 
alleged  that  the  loss  amounted  to  $155.87. 

Defendant  denied:  (1)  That  any  such 
promise  was  made  by  it  as  claimed  by  plain- 
tiff ;  (2)  that  if  it  was  made,  the  agent  who 
made  it  had  authority  to  bind  the  defendant 
or  (3)  that  the  defendant  had  held  oot  such 
agent  as  baring  such  authority;  (4)  that 
though  the  promise  was  made,  and  though 
the  agent  had  the  authority  to  make  it  or 
had  been  held  out  by  defendant  as  having 
such  authority,  yet  the  promise  and  agree- 
ment was  in  violation  of  the  federal  statutes 
of  February  19,  1903,  and  amended  In  1906, 
prohibiting  concessions,  rebates,  and  discrim- 
inations as  to  freight  rates  and  charges  on 
interstate  shipments,  and  therefore  was  not 
enforceable. 

The  evidence  showed:  That  upon  the  ar- 
rival of  the  shipment  at  Ft  Worth,  the  car 
was  placed  on  plaintiff's  house  tra(^,  and 
that  F.  A.  Jackson,  agent  and  receiving 
clerk  and  warehouse  foreman  for  plalntifl, 
looked  at  the  potatoes  and  discovered  their 
frosted  and  damaged  condition,  and  called 
up  the  defendant's  local  freight  office,  and, 
asking  for  tb«  claim  clerk,  reported  the  mat- 


ter to  him,  and  requested  that  some  one  from 
defendant's  office  come  down  and  examine 

tbe  potatoes,  and  advise  plaintiff  what 
should  be  done.  That  W.  N.  Baker,  defend- 
ant's claim  clerk  or  Investigator  under  C. 
D.  Rowe,  local  agent,  in  response  to  Mr. 
JackSMi's  request  came  to  where  the  car  wag 
and  saw  the  potatoes,  and  instructed  Jackson 
"to  go  ahead  and  run  this  car  of  potatoes 
and  let  him  know  what  the  damage  was,  and 
he  would  protect  us  (plalntifl)  on  It"  It  wm 
shown  that  Baker  told  Jackson  "to  handle 
the  potatoes  for  the  account  of  the  M.  EI.  ft 
T.  of  Texas."  Baker  testified  that  he  In- 
structed Jadcson  to  go  ahead  and  handle  the 
potatoes  on  account  of  the  defendant  bat 
that  he  did  not  promise  that  the  railway 
company  would  pay  for  any  loss  sustained, 
but  merely  that  "we  would  give  It  prompt 
handling  and  it  would  be  handled  and  set- 
tled on  its  merits." 

The  evidence  showed  that  both  Rowe  and 
Baker  had  many  times  prior  thereto  made 
settlements  for  damages  claimed  to  sbip- 
ments,  without  referring  the  claims  to  bead- 
quarters  at  Dallas;  but  both  Messrs.  Rowe 
and  Baker  testified  that  such  a  course  was 
permitted  under  the  rules  of  the  defendant 
company  only  when  the  amount  of  the  claim 
was  less  than  $100 ;  that  larger  claims  had  to 
be  referred  to  the  Dallas  office.  In  this  in- 
stance, the  evidence  shows  ttiat  the  claim  was 
referred  to  the  Dallas  office  by  Baker,  but 
for  some  unexplained  reason  was  not  paid, 
though  nearly  three  years  had  elapsed  be- 
tween the  origin  of  the  claim  and  the  Judg- 
ment in  the  trial  court 

The  first  assignment  Is  directed  to  the 
failure  of  the  trial  court  to  give  defendant's 
special  requested  peremptory  Instruction, 
which  appellant  urges  was  error,  for  the 
following  reasons  set  forth  In  its  statement 
under  said  assignment: 

"The  onoontradicted  evidence,  and  the  weight 
of  the  evidence  in  the  case,  sbowinK  that  con- 
tracts such  as  the  one  alleged  by  the  plaintiff 
were  not  made  by  the  various  railroads  in  the 
city  of  Ft  Worth  at  that  time,  and  farther 
showing  that  there  was  no  general  custom  or 
practice  on  the  part  of  the  railway  companies 
in  Ft  Worth,  in  existence  at  the  time,  whereby 
they  would  make  such  contracts  or  extend  such 
privil^es  to  shippers  in  Ft  Worth,  or  to  par- 
ties to  be  notified  of  the  arrival  of  shipments  in 
the  city  of  Ft  Worth,  as  was  alleged  by  the 
plaintiff  in  its  petition,  and  these  nets  beln| 
true,  the  alleged  contract  upon  which  plaintiff 
bases  its  suit  was  and  is  wholly  discriminatory 
and  conferred  a  privilege  upon  the  said  A.  K. 
Want  &  Co.  which  was  not  conferred  upon  other 
shippers  and  parties  to  be  notified  of  the  ar- 
rival of  shipments  in  the  city  of  Ft  Worth,  and 
was  therefore  unlawful,  invalid,  and  not  bind- 
ing upon  this  defendant 

^he  plaintiff  having  sned  npon  a  breach 
of  the  alleged  contract,  and  nowhere  in  its  peti- 
tion alleging  that  the  said  railway  company 
was  guilty  of  negligence  in  the  handling  of  said 
shipment,  but  wholly  rriied  upon  the  breach 
of  said  contract  as  alleged,  the  defendant,  un- 
der the  evidence  and  the  facts  adduced  daring 
the  trial  of  the  case,  is  clearly  entitled  to  a 
peremptory  instruction  and  tlie  snbmiasion  to 
the  jury  of  its  said  special  charge,  Ma  1." 
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[1]  We  do  not  tblnk  the  agreement  by 
Baker,  acting  tor  defendant  company,  to  pay 
for  the  damaged  potatoes,  can  reasonably  be 
constraed  as  being  In  the  nature  of  a  con- 
tract discriminating  In  favor  of  the  plaintiff 
with  reference  to  freight  rates  or  charges. 
It  was  an  acknowledgment  of  liability,  the 
extent  of  which  was  to  be  determined  by 
an  examination  of  the  potatoes,  and  sort- 
ing the  damaged  ones  from  the  nnlnjored. 
The  fact  that  this  proof  of  the  amolln^  of 
the  damages  was  to  be  made  by  plaintiff's 
agents  and  employ&s  would  not  alter  the 
character  of  said  agreement  or  transaction. 
The  separation  of  the  good  from  the  bad, 
and  the  ascertainment  of  the  extent  of  the 
loss,  was  to  be  made  "on  the  account  of' 
defendant  company,  as  testified  to  by  Baker 
himattif  and  through  the  medium  of  hla  own 
selection.  There  Is  no  pleading  or  proof  to 
support  the  conclusion  that  the  loss  really 
suffered  by  plaintiff  was  not  in  the  amount 
of  the  dalm,  or  that  the  ccKifldenoe  Baker 
showed  in  the  fairness  and  carefulness  of 
plaintiff's  employee  was  misplaced.  The 
plaintiff  pleaded  an  agreement  of  compromise 
and  settlement,  and  we  think  the  evidence 
amply  sustains  such  plea.  We  do  not  think 
the  arguments  urged  to  the  effect,  or  the  cit- 
ed authorities  holding,  that  where  a  con- 
tract between  shipper  and  carrier  contains  a 
provision  that  grants  to  the  shipper  a  special 
privilege  or  advantage,  are  in  point.  There- 
fore, we  overrule  the  first  assignment,  and 
likewise  the  second,  which  complains  of  the 
failure  of  the  trial  court  to  enter  judgment 
for  defendant  company. 

[2]  We  do  not  think  the  court  erred  in  re- 
fusing to  admit  the  letter  written  by  Baker, 
for  Rowe,  March  7, 1912,  to  the  Dallas  office, 
with  reference  to  this  claim,  and  we  hold 
that  the  objection  of  plaintiff  to  Its  introduc- 
tion that  it  was  res  inter  alios  acta,  irrele- 
vant, and  immaterial,  was  properly  sustain- 
ed. Moreover,  If  said  letter  could  be  held  un- 
der any  construction  to  be  admissible,  we 
cannot  see  bow  its  exclusion  could  have  in- 
jured appellant  The  only  reason  assigned 
In  support  of  its  admissibility  is  that  it  tends 
to  show  that  Baker  bad  not  recommended 
therein  the  payment  of  the  claim  and  it  was 
therefore  in  rebuttal  of  the  testimony  of 
Wardlaw,  plaintiff's  credit  man,  wherein  he 
stated: 

"I  talked  with  Mr.  Baker  about  this  particu- 
lar cleim  after  some  little  time  had  elapsed,  and 
he  stated  to  me  that  be  had  made  the  agree- 
ment to  pay  this  amount  of  money  to  protect 
US  on  this  claim." 

And  later,  having  been  recalled: 

"I  had  a  conversation  with  Mr.  Baker  sabse- 

?nent  to  the  occasion  of  Want  &  Ca  receiving 
his  shipment  regarding  the  damage,  daimed 
on  the  shipment,  which  conversation  waa  over 
the  phone.  I  had  a  second  conversation  with 
Mr.  Baker,  but  I  am  not  positive  about  it;  I 
think  I  spoke  to  hioi  about  thin  claim,  in  con- 
nection with  Mr.  Williams,  when  he  was  in 
oar  office  one  day  talking  about  it.     I  possi- 


bly had  a  third  conversation  with  him,  and  it 
was  one  of  tlie  ones  over  the  phone.  In  the 
phone  conversation,  I  recognized  Mr.  Baker 
as  the  party  to  whom  I  was  talkinit.  Mr.  Wil- 
liams had  called  my  attention  to  the  length  of 
time  the  claim  had  been  out,  and  that  it  bad 
not  been  paid,  and  I  remember  the  circum- 
stances so  clearly  that  I  called  Mr.  Baker  up 
and  asked  why  it  had  not  been  paid,  and  he 
expressed  surprise  that  it  had  not  been  paid, 
and  went  on  and  stated  that  he  had  pnt  the 
claim  up  in  the  proper  way,  and  would  take  it 
up  again  with  the  Dallas  omce  and  see  that  we 
did  get  paid,  and  tliat  he  thought  the  claim 
was  a  just  one,  and  he  expressed  surprise  that 
it  had  not  been  paid,  and  first  he  stated  that 
it  had  been  paid,  and  when  I  showed  him  that 
it  had  not,  he  said  be  would  take  it  up  right 
away.  I  cannot  remember  the  second  conver- 
sation, but  this  was  the  first  time  I  talked  to 
him,  and  the  second  time,  I  don't  know  whetiier 
I  talked  over  the  phone,  but  I  rather  think  I 
did,  and  he  came  over  there  to  see  Mr.  WiUlams 
—our  desks  are  right  near  each  other,  and  he 
was  in  the  office  talking  about  this  claim,  prob- 
ably over  there  investigating  some  other  claim 
at  the  time.  He  did  not  say  anything  to  me 
with  reference  to  his  liavlng  agreed  that  they 
would  protect  Want  &  Co.  on  the  claim.  In 
substance,  he  stated  that  he  had  put  the  claim 
up  in  the  proper  way,  and  that  he  expected 
it  to  be  paid,  and  was  surprised  that  ft  had 
not  been  paid." 

There  is  nothing  in  this  letter  which  wonld 
render  it  even  Improbable  that  Baker  did 
make  the  statements  attributed  to  him  by 
Wardlaw.  The  third  assignment  Is  over- 
ruled. 

[3]  We  think  the  evidence  jostifled  the  sub- 
mission of  issue  No.  4,  which  reads  as  fol- 
lows: 

"Had  the  defendant  railway  company  held  out 
its  agent.  Baker,  to  the  shippers  and  consiiniees 
as  having  authority  to  enter  into  such  agree- 
ment as  alleged  by  plaintiff?" 

F.  A.  Jackson  testified: 

"From  my  exiwrience  up  to  that  time,  Mr. 
Baker,  whenever  anything  was  wrong  there  and 
I  showed  it  to  him,  and  he  said,  'You  go  ahead 
and  find  out  the  damage  and  we  will  pay  for 
it,'  and  in  a  few  days  later  he  would  send  a 
check  to  cover  it." 

Mr.  Wardlaw,  upon  this  point,  testifled  in 
part  as  follows: 

"It  is  customary  with  Mr.  Baker  and  with  any 
of  the  railroad  companies  who  make  any  nota- 
tions of  shortage  on  examining  the  shipment,  we 
go  ahead  and  file  the  claim,  and  nothing  more 
IS  heard  from  it;  the  claim  is  paid  in  a  short 
while.  All  the  agreements  heretofore  made  with 
Mr.  Baker  about  those  claims  on  the  occasim 
vhen  Baker  wonld  come  over  and  make  nota- 
tions on  the  expense  bills  wore  carried  out; 
every  one  except  this  one." 

Mr.  Baker  testified: 

"I  told  Mr.  Jackson  to  go  ahead  and  handle 
the  potatoes  for  the  account  of  the  M,  K.  & 
T.  Ry.  Co.  of  Texas  as  a  matter  of  adjustment 
between  the  railroad  and  the  consignees.  That 
was  my  customary  way  of  dealing  with  matters 
like  that  when  I  was  called  to  inspect  a  ship- 
ment. By  that  I  meant  that  Jackson,  on  be- 
half of  his  company,  should  handle  these  po- 
tatoes just  like  the  railroad  company  would 
handle  them  if  Want  ft  Co.  had  not  received 
them.  I  had  done  that  previously  in  several 
shipments  with  Want  &  Co.  which  they  had 
called  me  over  to  inspect  •  •  •  It  was  my 
customary  way  of  handling  business  in  that 
position.'' 
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C.  D.  Rowe  testified: 

"I  knew  prior  to  this  time  that  he  (Baker) 
had  been  calling  at  A.  E.  Want  &  Oo.'s  estab- 
lishment to  inspect  damaeed  shipments,  and 
had  requested  them  to  handle  the  shipments  for 
the  railroad  company.  •  •  »  When  they  are 
handling  a  shipment  for  our  account,  I  would 
not  expect  that  they  would  lose  by  the  trans- 
action— not  be  out  any  money." 

Therefore,  the  fourtli  asslgnnieiit  is  over- 
ruled, and  also  the  fifth,  which  objects  to 
the  BubmlssloD  of  issue  No.  3,  to  wit: 

"Had  the  witness  Baker,  prior  to  the  trans- 
action involved  in  this  cause,  made  similar 
Agreements  to  the  one  aUeged  by  plaintiff  to 
liave  been  made,  and  which  agreements  were 
carried  out  by  the  defendant  railway  company?" 

The  sixth  and  last  assignment  directed  to 
the  action  of  the  trial  court  In  overruling 
defendant's  motion  to  set  aside  the  findings 
of  the  jury  is  overruled. 

Judgment  afiirmed. 


DANIEL  v.  IiANB.    (No.  8228.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

June  19,  1916.    Rehearing  Dismissed  by 

Agreement,  Oct.  IB,  1916.) 

1.  Partnbbship  «=9296—Dissoi.tmoN— Pend- 
ing MaTTKBS— SUFFICIKNCT  OF  EVIDENCE. 

In  an  action  by  a  former  member  of  a  real 
estate  partnership  for  a  share  in  the  commiasion 
on  a  sale  completed  after  the  dissolution  of 
the  partnership,  evidence  held  to  support  the 
jury's  findings  that  the  partnership  contract 
was  not  terminated  until  March  1,  1914 ;  that 
there  was  an  agreement  at  the  time  of  the  dis- 
solution that  plaintiff  should  receive  one-third 
of  the  commission  on  pending  deals;  that  the 
deal  in  question  was  pending  at  the  time  of  the 
dissolution;  and  that  plaintiff  did  not  become 
a  member  of  another  firm  until  March  1,  1914. 
[Ed,  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i{  662,  663,  666-«78;  Dec.  Dig.  «=» 
296.1 

2.  Pabtnebship  «=5>296— Dissolution  —  Ac- 
tions—lN8TBUCTioNS—"PENDiNa." 

In  such  action  the  court  did  not  err  in 
eonnection  with  the  issue  as  to  whether  the  deal 
in  question  was  pending  at  the  time  of  the  dis- 
solution in  defining  the  word  "pending"  as  mean- 
ing remaining  undecided,  in  suspense,  not  ter- 
minated. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {§  662,  663,  666-678 ;  Dec.  Dig.  «=» 
296. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pending.] 

8.  Tbiai.  ^»251,  350— Dissolution  or  Pabt- 
nebship— Instructions  —  Confobmity  to 
Pleadings. 

In  such  action,  where  the  petition  alleged 
that,  on  or  about  January  20,  1914,  while  plain- 
tiff and  defendant  were  partners,  negotiations 
were  begun  for  a  sale  of  land,  through  which 
negotiations  the  property  was  finally  sold  ;  that 
plaintiff  and  defendant  dissolved  partnership 
on  March  1,  1914 ;  that  it  was  agreed  between 
them  at  the  time  that  all  sales  pending  and  which 
had  been  begun  should  continue  to  completion; 
and  that  upon  completion  defendant  should  have 
two-thirds  of  the  commission  and  plaintiff  one- 
third — a  special  issue  as  to  whether  the  sale  in 
question  was  a  pending  deal  at  the  time  of  the 
dissolution,  and  an  instruction  in  connection 
therewith  that  "pending"  meant' remaining  un- 


decided in  suspense,  not  terminated,  were  gns- 
tained  by  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  IS  587-696,  828-«33;    Dec.  Dig.  «='251, 

4.  PABrNKB8BIF4s>296— AonoMS— BvnEHCX. 

That  8  former  member  of  a  real  estate 
partnershi]},  claiming  to  be  entitled  to  a  shEire 
of  a  commission  on  a  deal  pending  at  the  time 
of  the  dissolution,  participated  in  a  fee  earned 
by  another  firm  prior  to  March  1,  1914,  did  not 
conclusively  show  that  the  jury  s  finding  that 
he  became  a  member  of  such  firm  on  March  1, 
1914,  was  not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  662,  663,  666-678 ;  Dec.  Dig.  «=» 
296.] 

5.  Tbial  <S=>350— Speciai.  Issues— Issues  to 
BE  Submitted. 

Special  issues  which  were  not  put  in  con- 
troversy by  the  evidence,  or  were  included  in 
•nd  controlled  by  issues  which  were  submitted, 
were  properly  refused. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  828-833 ;   Dec  Dig.  (S=»350.] 

Error  from  District  Court,  Tarrant  County 
Marvin  H.  Brown,  Judge. 

Action  by  R.  U  Lane  against  J.  B.  Daniel 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  0.  Terrell  and  Thompson  &  Barwise,  all 
of  Ft  Worth,  for  plaintiff  in  error.  Roy 
Rowland  &  Young,  and  Lattlmore,  (^im 
mings,  Doyle  &  Bouldln,  all  of  Ft  Worth,  for 
def  aidant  In  error. 

BUCK,  J.  This  suit  was  filed  by  E.  L. 
Lane  against  J.  B.  Daniel.  Plaintiff  alleged 
that  he  and  defendant  were  partners  In  the 
real  estate  business  In  the  dty  of  Ft  Worth. 
Tarrant  county,  Tex.,  under  the  firm  name  of 
J.  B.  Daniel  Realty  Company;  that  on  or 
about  the  1st  day  of  January,  1912,  the  J.  B. 
Daniel  Realty  Company  listed  a  certain  tract 
of  land  for  sale,  known  as  the  Mitchell  tract, 
consisting  of  SOS  acres  and  lying  some  miles 
north  of  Ft.  Worth ;  that  on  or  about  Janu- 
ary 20,  1914,  while  plaintiff  and  defendant 
were  partners  and  composing  said  flrm, 
negotiations  were  begun  for  the  sale  o( 
said  land  to  one  L.  M.  Lockrldge,  and 
that  through  said  negotiations  said  propert.v 
was  finally  sold  by  said  firm  to  said  Lock- 
rldge for  the  sum  of  $60,000;  and  that  the 
report  of  sale  was  approved  by  the  count} 
judge  of  Tarrant  county,  sitting  In  probate 
on  July  14,  1914.  Plaintiff  further  alleged 
that  he  and  defendant  dissolved  partnership 
on  March  1,  1914,  and  that  It  was  agreed  by 
and  between  them  at  the  time  of  -said  dis- 
solution that  all  sales  pending,  and  which 
had  been  begun  daring  the  term  of  said  part- 
nership, should  continue  to  completion,  and 
that  upon  completion  of  said  sales  said  Dan- 
iel should  have  two-thirds  of  the  commission 
and  said  Lane  one-third.  He  alleged  that 
$1,000  of  the  §8,000  commission  had  been  re- 
tained by  C.  K.  Lee,  administrator  of  the 
Mitchell  estate,  and  was  held  by  said  Ue  to 
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await  legal  adjudication.  Lee  was  therefore 
made  a-  party  defendant  In  bo  far  as  ttae 
lames  Involved,  wbicb  are  necessary  to  be 
discussed,  are  concerned,  the  defendant  de- 
nied that- the  dlssointlon  of  the  partnership 
to<A  place  on  March  1st,  btit  alleged  that 
said  dissolution  took  place  on  January  1, 
1914,  and,  while  thereafter  there  was  a  sem- 
blance of  partnership  between  him  and  plain- 
tiff, yet  on  February  24th  final  dissolution  of 
the  partnership  occurred,  that  the  Mitchell 
deal  was  not  then  pendlnig,  nor  was  any 
agreement  had  between  defendant  and  plain- 
tiff as  to  the  division  of  the  commission  on 
the  sale  of  said  property,  and  that  in  so  far 
as  the  negotiations  which  finally  resulted  in 
the  sale  were  concerned,  they  began  subse- 
quent to  the  dissolution  of  the  partne'rsblp 
between  him  and  plaintiff.  The  case  was 
submitted  to  the  Jury  on  the  following  spe- 
cial Issues: 

"No.  1.  When  did  the  partnership  contract 
between  Lane,  plaintiff  herein,  and  defendant 
terminate?    Ans.  March  1,  19l4. 

"No.  2.  What  was  the  a^eement  between 
Lane  and  Daniel  at  the  time  of  the  dissolution 
of  the  partnership  as  to  the  division  of  com- 
mission on  the  pending  deals?  Ans.  Daniel  was 
to  RPt  two-thir<i8  and  Lane  one-third. 

"No.  3.  At  the  time  of  the  dissolution  of  the 
partnership  between  Lane  and  Daniel,  was  the 
sale  of  the  Mitchell  land  a  pending  deal?  By 
the  word  'pending'  is  meant  remaining  undecid- 
ed, in  suspense,  not  terminated.  Ans.  At  the 
time  of  the  diosolntion  of  the  partnership  the 
sale  of  the  Mitchell  land  was  a  pending  deaL 

"No.  4.  At  what  time  did  Lane  become  a  part- 
ner in  the  firm  of  Blanton,  Freeman  &  Lane? 
Ans.  March  1,  1914." 

Upon  the  answers  of  the  Jury,  the  court 
rendered  a  Judgment  for  plaintiff  for  the 
amount  sued  for;  the  defendant  prosecuted 
tills  writ  of  error. 

The  uncontroverted  evidence  shows  that 
the  property  sold  to  Lockridge  was  shown 
to  him  by  Daniel  about  January  20,  1914, 
and  that  an  attempt  was  made  by  Daniel  and 
Lockridge  to  negotiate  a  trade  for  the  land 
at  $S0  per  acre,  Lockridge  to  put  into  the 
trade  some  business  property  in  the  city  of 
Ft.  Worth  at  a  valuation  of  $10,000,  but  that 
C.  K.  liee,  as  administrator,  declined  to  con- 
sider any  trade,  and  as  testified  to  by  Judge 
Daniel,  defendant: 

"I  did  not  try  to  handle  that  part  any  far- 
ther than  we  did,  because  Lee  told  me  they 
wonld  not  accept  it,  and  I  dropped  that  feature 
of  it.  I  took  it  up  again  after  that;  that  was 
on  the  24th  of  February." 

It  seems  that  some  time  prior  to  January 
1st  the  defendant  told  plaintiff  that  he  was 
not  satisQed  with  the  division  of  the  profits, 
to  wit,  two-thirds  to  him  and  one-tliird  to 
plaintiff,  the  expenses  in  the  same  ratio,  and 
that  he  would  suggest  for  the  following  years 
another  basis  of  division,  to  wit,  that  he,  de- 
fendant, sbonld  have  all  the  profits  derived 
from  thie  out  of  county  business,  one-half  of 
the  dty  business,  and  one-third  of  the  bus- 
iness in  the  county,  but  outside  of  Ft.  Worth. 
Plaintiff -replied  that  he  would  see  about  it 
and  talk  to  defendant  later,  and  so  the  mat- 


ter rested  apparently  without  any '  further 
discussion  or  other  agreement,  they  contin- 
uing to  divide  their  profits  and  expenses  as 
during  the  previous  year. 

[1]  It  is  practically  admitted  by  plaintiff 
in  error,  both  in  his  oral  argument  and  in 
his  brief,  that  if  the  answer  to  special  issue 
No.  1  is  supported  by  the  evidence,  the  Judg- 
ment should  be  sustained.  The  Jury  found 
that  the  partnership  contract  between  plain- 
tiff and  defendant  terminated  March  1st. 
Upon  this  point,  while  the  evidence  is  con- 
flicting, we  are  of  the  opinion  that  it  is  suf- 
ficient to  sustain  the  finding  of  the  Jury.  Mr. 
Lane  testified,  in  part,  as  follows: 

"At  the  time  the  firm  was  dissolved  there  was 
an  agreement  between  Daniel  and  myself  in 
regard  to  any  deals  that  were  pending  at  that 
time.  He  mentioned  it  himself ;  he  says,  'No\^ 
all  deals  we  have  pending,  we  will  still  go  ahead 
and  divide  the  commissions  as  usual.'  In  fact, 
I  was  going  to  leave  there  a  little  before  that; 
he  asked  me  to  stay  until  the  1st  of  March. 

•  •  ♦  It  was  along  about  the  15th  or  17th  I 
told  him  that  I  would  leave  on  the  1st  of  March. 
I  do  not  know  exacUy  the  date,  but  just  right 
about  that  time  I  told  him  I  was  going  to  leave, 
going  to  change  places,  and  he  says :  'You  stay 
until  the  1st  of  March,  the  bills  will  be  com- 
ing in  then,  and  it  won't  be  any  trouble  in 
settling  up,  and  we  will  just  settie  up  the  bills 
until  the  1st  of  March.  *  *  ♦  I  paid  all  the 
bills,  my  part  of  the  bills,  up  to  the  1st  of 
March.  •  •  •  The  way  that  talk  of  the  22<1 
of  February  came  up,  1  told  him  that  I  had 
made  arrangements  to  leave  there  as  soon  as 
we  could  adjust  things,  that  I  was  going  in  to 
another  firm,  and  he  says,  'Well,  you  better 
stay  here  until  the  first  of  the  month,'  which 
was  the  let  of  March.  •  •  •  My  agreement 
with  Blanton  &  Freeman  as  to  when  I  was  to 
start  in  was  the  1st  of  March.  That  agreement 
was  made  with  both  of  them.  We  made  that 
agreement  along  about,  I  think,  the  middle  of 
February,  or  maybe  a  little  later.  •  •  • 
I  setUed  up  in  full  with  Judge  Daniel  by  mem- 
orandum on  the  1st  of  March  for  the  expenses 
of  the  ofiice  for  the  month  of  January,  but  we 
did  not  pass  any  money;  that  was  for  all  the 
back  expenses  that  had  fallen  behind  that  we 
did  not  have  the  money  to  pay  at  the  time.  On 
the  first  of  the  month  there  was  bills  run  over, 
and  it  had  been  a  custom  for  bills  to  run  over. 
Home  bills  had  run  over  for  several  months,  and 
I  settled  my  whole  part  of  it  by  memorandum; 
that  is,  by  agreement  on  the  Ist  of  March.  I  did 
not  pay  the  money,  though;  he  got  the  money 
und  paid  me  the  difference.  That  was  about  30 
•lays,  I  guess,  after  I  left  there.  That  settie- 
ment  included  the  expenses  of  the  firm  for  Jan- 
uary and  February. 

Mr.  Daniel  as  to  this  feature  testified,  in 
part,  as  follows: 

"While  he  [plaintiff]  was  a  member  of  the 
firm  I  took  the  party  out  who  finally  did  pur- 
chase it  to  sjee  it.  He  looked  at  it  twice ; .  I 
took  him  out  to  see  it  twice.  Lane  was  at  that 
time  a  partner  in  the  firm :  that  is,  he  had  been 
—I  don't  know  when  he  left  the  firm— he  had 
been  up  until  the  Ist  of  January.  Lockridge 
and  I  first  went  out  to  the  farm  on  the  20th 
of  January.  I  do  not  know  when  Lane  left 
the  firm.  I  do  not  know  when  he  formed  the 
new  partnership.  I  know  when  he  left  the  of- 
fice; that  was  on  the  24th  of  February.  I 
thought  he  was  a  member  of  the  firm  untu  the 
time  be  left,  but  I  do  not  know  that  he  was. 

•  •  •  When  he  told  me  after  I  found  his 
name  on  the  door  [meaning  the  door  of  the  firm 
of  Blanton,  Freeman  &  Lane],  and  he  told  .ma 
he  had  gone  down  to  that  pla«e  aaA  formed  la 
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partn«wUp.  Then  we  dissolved,  and  that  waa 
on  the  24th.  That  U  when  he  ceased  to  be  a 
member  of  the  firm;  that  is,  when  all  of  our 
relationships    ceased.    *    *    *    Q.  Then    when 

Sou  showed  Lockridge  this  farm  on  the  20th  of 
anuary,  Lane  was  a  member  of  the  firm,  wasn't 
he?  A.  Well,  I  don't  know  whether  he  was  or 
not  Q.  Didn't  yon  tell  the  jury  a  minate  ago 
that  he  ceased  to  b«  a  member  of  the  firm  on 
the  24th  of  February?  A.  Well,  I  don't  know 
whether  he  was  or  not.  He  ceased  his  relation- 
ships up  there  on  the  24th.  Q.  Are  you  in 
the  habit  of  making  a  fellow  pay  part  of  the 
expenses  of  the  firm  when  he  is  not  a  member? 
A.  That  was  his  suggestion,  just  figure  the 
expense  up  on  to  the  1st.  I  sent  him  an  ex- 
pense bUl  for  January  of  that  year.  He  paid 
It.  Q.  Why  was  you  making  him  pay  an  ex- 
pense bill  if  he  was  not  a  member  of  the  firm? 
A.  It  was  the  basis  of  our  agreement  that  we 
would  settle  up ;  that  he  would  settle  up  until 
the  first  of  the  month.  Q.  If  you  thought  he 
ceased  to  be  a  member  of  the  firm  on  the  Ist 
of  January,  what  did  you  send  him  the  expense 
bill  for  January  for?  A.  Well,  he  was  sitting 
around  there  and  enjoying  the  benefits  of  the 
firm  and  the  office.  Unfortunately  we  did  not 
have  any  profits  in  January  for  mm  to  share 
in.  •  •  •  Q.  Was  Lane  a  member  of  the 
firm  after  the  1st  day  of  January?  A.  We 
treated  each  other  as  partners  up  to  that  time, 
up  to  the  time  he  notified  me  that  he  had  gone 
down  there,  until  the  time  I  found  out,  and 
then  he  told  me  on  the  day  following  that  he 
had  formed  a  partnership  with  the  other  people, 
but  did  not  tell  me  when.  That  was  in  Febru- 
ary. •  •  •  Lane  was  a  partner  up  until  the 
24th  of  February.  We  worked  together  and  di- 
vided all  the  profits." 

Upon  Issue  Na  2  as  to  the  agreement  be- 
tween plaintiff  and  defendant  at  the  time  of 
the  dissolution  of  the  partnership  as  to  the 
division  of  commissions  on  the  pending  deals, 
Lane  testified,  In  part,  as  follows: 

"At  the  time  the  firm  was  dissolved  there  was 
an  agreement  between  Daniel  and  myself  in  re- 
gard to  any  deals  that  were  pending  at  that 
time;  he  mentioned  it  himself.  *  *  *  In 
fact,  I  was  going  to  leave  there  a  little  before 
that ;  he  asked  me  to  stay  until  the  Ist  of  March. 
He  says,  'All  the  deals  we  have  pending,  we 
will  go  ahead  and  divide  the  commissions  as 
usual.'  *  •  •  When  I  left  the  office,  on  Feb- 
ruary 26th,  I  did  not  agree  with  Mr.  Daniel 
that  whatever  sales  be  made  he  would  have  the 
commission  and  whatever  sales  I  made  I  would 
have  the  commission,  except  the  Durrett-Vincent 
deal;  I  did  not  have  any  such  agreement  as 
that  with  Judge  DanieL  Just  before  I  left 
there,  when  I '  had  the  Durrett-Vincent  deal  up 
and  he  had  the  Mitchell  farm  deal  up,  that  made 
him  a  deal  and  me  a  deal,  that  is  when  I  told 
him  I  would  leave,  as  I  was  going  to  leave,  and 
he  said,  'Well,  whatever  deals  we  have  on,  we 
will  divide  the  commission  as  we  have  been  do- 
ing, as  usual,'  and  I  said  it  was  all  right." 

Upon  this  matter  Jndge  Daniel  testified  In 
part  as  follows : 

"As  to  any  agreement  between  us  that  all 
pending  matters  should  be — we  should  go  ahead 
and  carry  them  out  on  the  same  basis,  he  men- 
tioned the  W^ebb  trade  [meaning  the  Durrett- 
Vincent  trade];  that  we  would  go  ahead  and 
complete  that,  and  I  says:  'Now,  Bob,  I  don't 
want  us  to  have  any  disagreement  in  the  future, 
now  all  business  that  we  transact  from  now  on, 
if  you  sell  it,  it  will  be  your  commission,  and 
if  I  sell  it,  it  will  be  my  commission,  and  you 
can  handle  any  of  the  customers  that  we  have 
had  in  the  office  from  now  on  and  sell  them 
what  you  can  and  take  the  commission,  and  if 
I  sell  them  I  will  take  the  commismon.'  " 


Without  ondnly  enlarging  this  <K>lnlon  by 
farther  quoting  2rom  the  testimony,  it  is  guf- 
flcient  to  say  that,  in  oar  Judgment,  the  ver- 
dict of  the  jury  npoo  all  of  the  Issnes  pre- 
sented Is  sustained  by  the  evidence,  and  in 
so  finding  we  dispose  of  most  of  plaintiff  in 
error's  assignments. 

[2-4]  We  do  not  think  tiure  was  any  er- 
ror In  the  court's  giving.  In  connection  wlfli 
the  third  special  issue  submitted,  a  defini- 
tion of  the  word  "pending,"  nor  do  we  find 
that  said  special  Issne,  or  the  explanatory 
charge  given  In  connection  therewith,  is  not 
sustained  by  tbe  pleadings  of  plaintUE,  as 
complained  of  In  the  fifth  aasignment,  sec- 
tion "A."  Nor  does  the  fact  that  ttte  plain- 
tiff participated  In  a  fee  earned  by  the  firm 
of  Blanton,  Freeman  A  Lane  prior  to  March 
1st  conclusively  show,  as  claimed  by  plain- 
tiff in  error  in  his  flftb  assignment,  section 
"B,"  that  tbe  answer  of  the  jury  to  special 
Issne  No.  4  was  not  sustained  by  the  evidence. 
While  it  may  be  unusual,  yet  we  ate  not  pre- 
pared to  say  that  there  Is  any  rale  of  public 
policy  wtai(^  would  preclude  a  man  from  be- 
ing a  monber  at  the  same  time  of  two  firms 
engaged  In  a  similar  business,  and  partici- 
pating in  the  profits  arising  from  each. 

[5]  Finding  no  errors  shown  in  tbe  failnrs 
of  the  court  to  submit  special  issues  Nos.  5, 
6,  and  7,  requested  by  plaintiff  in  error,  as 
shown  in  the  fifteenth,  twelfth,  and  thir- 
teenth assignments,  because  we  believe  that 
either  said  issues  were  not  put  in  controver- 
sy by  the  evidence,  or  were  included  in  and 
controlled  by  issues  which  were  submitted, 
said  assignments  are  overruled. 

The  judgment  is  afiJrmed. 


AMERICAN  EXPRESS  CO.  v.  NORTH  FT. 
WORTH  UNDERTAKING  CO.* 
(No.  S141.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Wort*. 

July  a,  1915.     Rehearing  Denied 

Oct.  80,  1915.) 

1.  AonoR  «s94— Gboundb— IixBOAi.  on  Ik- 

UOBAL   ACIS. 

If  plaintiffs,  a  firm  of  undertakers  and  em- 
balmera,  under  circumstances  of  duress  wrong- 
fully extorted  from  B.  unreasonable  and  anjest 
charges  for  the  preparation  and  shipment  of  his 
father's  dead  body,  they  had  no  lawful  daim  to 
so  much  of  the  amount  exacted  aa  was  unjust 
and  unreasonable;  and,  where  B.  subaeqaentl/ 
garnished  the  amount  exacted  wiiile  in  the  pos- 
session of  an  express  company,  with  which  it 
had  been  deposited  for  transmission  to  plain- 
tiffs, plaintiffs  could  not  complain  that,  but  for 
the  company's  negligence  in  not  transmitting  the 
money  promptly,  it  would  have  obtained  pot- 
session  of  and  enjoyed  its  ill-gotten  gains. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  17-24 ;   Dec.  Dig.  <S=>4.] 

2.  Judgment    *=»944  —  Kvidbncb  —  Weiqht 
AND  SuFFicnnoT. 

In  an  action  against  an  express  oompany 
to  recover  money  deposited  with  it  by  B.  for 
transmission  to  plaintiffs  and  subsequently  gar- 
nished by  B.,  in  which  statutes  of  Wisconsin 
and  the  testimony  of  a  practicing  attorney  as 
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to  the  laws  of  Wisconsin  were  introduced,  evi- 
dence held  to  show  that  the  judgment  against 
plaintiffs  on  service  bj  publication  in  the  ac- 
tion in  which  the  writ  of  garnishment  was  is- 
sued was  a  valid  judgment  under  the  laws  of 
Wisconsin,  though  plalntiifs  were  sued  in  their 
firm  name. 

[E^  Note. — For  other  oases,  see  Judgment, 
Cent.  Dig.  {  1783;    Dec.  Dig.  «a»944.] 

8.  JuDOMBNT  «s>822— FoBxion  JuDoioms— 

CONBTITUTIONAI.  PBOVISIONS. 

If  a  Wisconsin  court  which  rendered  a  judg- 
ment had  jurisdiction  under  the  Laws  of  Wis- 
consin over  the  subject-matter  and  obtained 
juriadlction  over  the  defendants,  such  judgment 
must,  in  the  courts  of  Texas,  be  ^iven  all  the 
force  and  effect  that  it  has  in  Wisconsin,  un- 
der Const.  U.  8.  art.  4,  {  1,  providing  that  full 
faith  and  credit  chall  be  given  in  each  state  to 
the  public  acts,  records,  and  Judicial  proceedings 
of  every  other  state. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1623-1525;  Dec.  Dig.  <8=»822.] 

4.   COTTBTS  «=»511— COJOTT— COHSTBUOTION  OF 

Fotaaon  Statdtbs. 

In  construing  the  laws  of  another  state, 
they  wUl  be  given  that  construction  and  effect 
which  is  given  them  by  the  courts  of  final  re- 
sort in  the  state  where  they  were  enacted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cott. 
Dig.  i  1432;   Dec.  Dig.  «=>511.] 

6.  Pabtnicbship    9=9200  —  AonoiTB   six   ox 
AOAIHST  FiBM— Uai!  or  FiBU  Naub. 

To  authorize  a  judgment  in  this  state 
against  a  partnership,  or  its  property,  all  the 
members  of  the  partnership  must  be  made  par- 
ties, since  suits  can  only  be  maintained  by  and 
against  persons,  natural  or  artificial,  and  a 
partnership  is  not  considered  as  a  person  or  a 
legal  entity,  but  the  lawmaking  power  may  oth- 
erwise provide. 

[Eld.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i!  869-S71 ;   Dec.  Dig.  «s>200.] 

Appeal  from  Tarrant  County  Court; 
Cbarles  T.  Prewltt,  Judge, 

Action  by  the  North  Ft  Worth  Undertak- 
ing Oompany  against  the  American  Elxpresa 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  rendered. 

Thompson  &  Barwlse,  A.  C.  Wood,  George 
Thompson,  Jr.,  and  G.  W.  Wharton,  all  of 
Ft.  Worth,  for  appellant.  Slay  &  Simon  and 
Theodore  Madi,  all  of  Ft  Worth,  lor  ap- 
pellee. 

CONNER,  C.  J.  This  suit  was  Instituted 
in  the  county  court  of  Tarrant  county  on  the 
13th  day  of  August,  1909,  by  the  North  Ft 
Worth  Undertaking  Company  against  the 
American  Express  Company,  to  recover  the 
Bom  of  $327.50,  which  it  was  alleged  had 
been  deposited  with  the  express  company  for 
tbe  nse  and  benefit  of  the  plaintiff,  but  which 
tbe  express  company  bad  refused  to  deliver. 
It  was  alleged  that  tbe  plaintlfT  company 
was  a  partnership  composed  of  George  L. 
Ganse  and  S.  D.  Shannon  and  engaged  In 
the  business  of  undertalcers  and  embalmers, 
and  that  as  such,  pursuant  to  instructions, 
had,  on  July  17,  1009,  received,  embalmed, 
and  prepared  for  shipment  the  dead  body  of 
one  Theodore  Bokoski;  that  the  shipment 
was  to  be  made  to  Frank  Bokoski,  a  sdn  of 


the  deceased,  at  New  London  In  the  state  of 
Wisconsin ;  that  the  money  to  cover  the  coat 
of  the  casket,  preparation  of  the  body,  etc., 
amounting  to  $327.50,  plus  $47.50  fOr  the  ex- 
press charges,  bad  been  deposited  by  said 
Frank  Bokoski  with  the  defendant's  agent  at 
New  liOndon  for  the  plalntUI's  nse,  after 
which  the  dead  body  was  delivered  to  the 
defendant  at  Ft  Worth,  Tex.,  and  shipped, 
but  that  defendant  had  failed  to  deliver  to 
plalntur  the  money  so  deposited. 

On  September  6,  1900,  the  defendant  ex- 
press company  answered  to  the  effect  that  It 
had  received  the  body  of  Theodore  Bokoski 
and  had  transported  and  delivered  It  to 
Frank  Bokoski  at  New  London,  Wis.,  who 
made  deposit  of  the  charges  as  plaintiff  bad 
alleged,  but  that  within  24  hours  after  such 
delivery  the  said  Frank  Bokoski  bad  insti- 
tuted suit  against  tbe  plaintiff  company  in 
the  proper  circuit  court  in  Wisconsin,  alleg- 
ing that  the  charges  made  by  the  plaintiff- 
company  were  excessive  to  the  extent  of 
$200,  for  which  excess  Frank  Bokoski  prayed 
Judgment  at  tbe  same  time  duly  causing 
the  Issuance  and  service  of  a  writ  of  gar- 
nishment upon  tbe  defendant  and  its  agent 
at  New  London,  who  was  still  in  possession 
of  the  fund,  theretofore  deposited  to  plain- 
tiff's nse  as  stated.  It  was  further  alleged 
that  the  circuit  court  of  Wisconsin  had  thus 
acquired  Jurisdiction  over  the  defendant,  and 
that  the  money  claimed  by  plaintiff,  in  obedi- 
ence to  the  laws  of  Wisconsin  so  requiring, 
had  been  deposited  vrlth  the  clerk  of  said  cir- 
cuit court  to  abide  the  result  of  the  ^it  of 
Frank  Bokosld.  It  was  further  alleged  in  de- 
fense that  the  plaintiff  had  been  duly  and 
regularly  served  with  process  in  the  cause 
pending  in  the  Wisconsin  court;  that  said 
cause  would  come  np  for  trial  in  Novemt>er 
following,  and  the  prayer  was  that  the  pres- 
ent suit  be  held  In  abeyance  until  the  Wis- 
consin case  be  determined,  to  tbe  end  that 
defendant  should  not  ba  required  to  suffer  a 
dQuble  recovery. 

Tbe  record  falls  to  show  kay  further  ac- 
tion of  note  until  the  10th  day  of  Febru- 
ary, 1914,  when  the  plaintiff  herein  filed  its 
substitute  or  amended  petition  alleging  sul>- 
Btantlally  as  In  its  original  petition,  with 
added  averments  to  tbe  effect  that  its  deliv- 
ery of  the  body  of  Theodore  Bokoski  at  Ft 
Worth  was  refused  until  the  defendant  gave 
Its  assurance  that  the  deposit  l)e£ore  men- 
tioned had  been  made,  and  that  said  money 
would  forthwith  be  transmitted  from  Wiscon- 
sin to  plaintiff,  and  that  the  defendant  com- 
pany had  negligently  failed  to  so  transmit 
said  money,  having  on  the  contrary,  through 
its  agent  conspired  with  said  Frank  Bokoski 
to  detain  the  fund  until  It  could  be  seized 
under  the  process  of  the  Wisconsin  court 

On  the  same  day,  to  wit,  on  Febmary  10, 
1014,  the  defendant  filed  its  first  amended 
answer  in  substance  as  before,  with  further 
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allegations  to  the  effect  that  the  Wlaconsiii 
salts  bad  proceeded  to  Judgment  In  favor  of 
Frank  Bokoskl  both  against  the  plaintiff  and 
against  defendant  as  garnishee  for  the  ag- 
{^gate  sum.  Including  court  costs,  of  $231.85, 
which,  by  virtue  of  said  Judgments,  defend- 
ant bad  been  compelled  to  pay  Into  the  reg- 
istry of  the  Wisconsin  court  for  the  benefit 
of  Frank  Bokoskl.  This  answer  abounded  In 
allegations  of  due  notice  to  and  service  npon 
the  plaintiff  of  the  Judicial  proceedings  In 
Wisconsin,  and  pleaded  the  Judgments  there- 
in rendered  In  bar,  pro  tanto,  of  the  plain- 
tiff's demand.  The  balance  of  the  fund, 
$137,50,  the  defendant  tendered  In  open 
court,  as  It  was  alleged  bad  been  theretofore 
done,  for  plaintiff's  use. 

The  case  was  submitted  to  the  Jury  upon 
three  special  issues.  In  answer  to  which  the 
Jary  found: 

"First,  that  the  defendant  express  company, 
receiving  the  money  from  FranK  Bokoskl,  did 
not  exercise  reasonable  diligence  to  transmit 
and  deliver  the  same  to  the  pluintiS  company; 
second,  that  the  money  would  not  have  been 
garnished  if  the  defendant  bad  exercised  rea- 
sonable diligence  to  transmit  and  deliver  same 
to  plaintiff ;  and,  third,  that  defendant's  agent 
and  agents  were  guilty  of  conspiracy  and  collu- 
sion with  Frank  Bokoski  in  holding  or  retain- 
ing the  money  in  the  possession  of  the  express 
company,  in  order  that  the  same  might  be  gar- 
nished by  Frank  Bokoski." 

The  court  on  said  findings  of  the  Jury  en- 
tered Judgment  In  favor  of  the  plaintiff  for 
$327.60,  together  with  Interest  thereon  from 
July  17,  1909,  and  the  defendant  has  ap- 
pealed. 

[1]  After  a  statement  of  the  pleadings  and 
essential  facts  of  the  case  the  first  90  pages 
of  the  appellant's  brief  relate.  In  one  form 
or  another,  to  the  issues  upon  which  the  case 
was  submitted,  it  being  contended,  among 
Other  things,  that  the  evidence  falls  to  sus- 
tain the  finding  that  appellant  was  gnilty  of 
the  negligence  and  conspiracy  charged. 
While  we  And  but  little  evidence.  If  any,  to 
support  these  charges,  the  entire  subject  and 
all  questions  relating  thereto  are  wholly 
immaterial  In  the  view  of  the  case  that  we 
have  taken.  It  is  true  that  there  are  cases 
holding,  and  correctly  so,  that  a  garnishee 
will  not  be  protected  by  a  Judgment  against 
blm  whldi  Is  fraudulent  In  character,  and 
which  he  has  coUuslvely  aided  a  plaintiff  to 
obtain.  But  this  principle  can  have  no  Jnst 
application  here.  The  only  fraud  on  the 
part  of  the  appellant  that  la  alleged,  or  of 
which  there  Is  a  pretense  of  proof,  Is  founded 
alone  on  the  alleged  fraud  of  appellant's 
agent  at  New  London,  Wis.,  In  negligently 
failing  or  refusing  to  forthwith  send  the 
deposited  fund  to  Texas,  whereby  Frank 
BokoslEl  was  enabled  to  garnish  and  detain 
it  subject  to  his  claim,  if  Judicially  establish- 
ed. There  was  no  effort  to  show  that  appel- 
lant, or  any  one  or  more  of  its  agents.  Joined, 
or  sought  to  Join,  in  establishing  a  fictitious 
or  fraudulent  claim.  If,  as  Frank  Bokoskl 
alleged  In  the  Wisconsin  suit  against  the  ap- 


pellee undertaking  company,  the  latter  party 
bad,  under  circumstances  of  duress,  wrong- 
fully extorted  from  him  imreasonable  and 
unjust  charges  fbr  the  preparation  and  ship- 
ment of  his  father's  dead  body,  then  as  to 
such  part  of  the  exaction  as  was  so  unjnst 
and  unreasonable  the  undertaking  company 
had  no  lawful  claim.  If  such  were  the  facts 
the  undertaking  company  was  in  llie  situa- 
tion of  an  extortioner,  and  cannot  be  tndnlg- 
ed  in  a  complaint  that,  but  for  the  negligence 
of  appellant,  it  could  and  would  have  been 
able  to  get'  possession  of  and  enjoy  the 
fruits  of  its  Ill-gotten  gains.  So  that,  as 
we  think,  the  controlling  questions  for  our 
determination  go  to  the  validity  and  binding 
effect  of  the  Wisconsin  Judgments,  the  one 
establishing,  or  purporting  to  establish, 
Frank  Bokoskl's  charge  of  extortion,  and  the 
other  directing  the  appellant  to  pay  part  of 
the  fund  here  claimed  into  the  r^istry  of 
the  Wisconsin  court 

Appellant  thus  presaits  the  vital  ques- 
tions: 

"Fourteenth  Assignment  of  Error. 

"The  court  erred  in  failing  and  refusing  to 
give  defendant's  special  charge  No.  1,  instruct- 
ing a  verdict  in  favor  of  the  defendant,  for  the 
following  reasons:  (f)  Because  the  testimony 
in  this  case  furthw  shows  that  the  money  de- 
posited by  tbe  said  Frank  Bokoaki  with  the 
agent  of  the  defendant  express  company  at  New 
London,  Wis.,  was  garnished  in  a  suit  filed  by 
the  said  trank  Bokoski  against  said  defendant 
express  company,  and  that  said  express  com- 
pany, under  and  by  virtue  of  said  writ  of  gar^ 
nishment,  did  thereafter,  within  the  reasonable 
time  prescribed  by  law,  deposit  in  the  registry 
of  the  court,  out  of  which  said  writ  was  sued, 
the  sum  of,  to  wit,  $327.50,  tbe  amount  depos- 
ited with  it  to  cover  the  undertaker's  charges, 
and  that  the  teitiraony  further  shows  that  after- 
wards and  in  due  time  after  tbe  undertaking 
company  was  notified,  in  accordance  with  the 
laws  of  the  state  of  Wisconsin,  of  tbe  pendency 
of  the  said  suit,  styled  Prank  Bokoaki  v.  North 
Ft.  Worth  Undertaking  Company,  and  for  the 
time  required  by  law,  the  said  suit  was  called 
for  trial,  and  the  said  North  Ft.  Worth  Under- 
taking Company  fklled  to  appear,  and  after  tbe 
evidence  was  introduced  a  judgment  was  render- 
ed in  favor  of  the  plaintiff.  Frank  Bokosld, 
against  the  said  North  Ft.  Worth  Undertaking 
Company,  which  together  with  the  costs  incur- 
red in  connection  with  the  original  salt  and 
garnishment  suit  and  tbe  amount  tendered  into 
court  here,  represented  the  total  amount  de- 
posited with  this  company  by  said  Frank  Bokos- 
ki to  cover  tbe  undertaking  charges;  that  in 
pursuance  to  the  judgment  rendered  as  afore- 
said, in  case  of  Frank  Bokoski  v.  North  B^t 
Worth  Undertaking  Company,  the  said  sum  of 
money  and  all  of  the  money  except  the  $137.15 
tendered  into  court,  was  taken  by  tbe  court  to 
satisfy  tbe  judgment  of  the  said  Frank  Bokoski, 
rendered,  as  aforesaid,  against  the  undertaking 
company;  and  the  testimony  further  showing 
without  dispute  that  this  defendant  had  depos- 
ited in  the  registry  of  this  court,  and  that  the 
same  has  been  tendered  to  the  plaintiff  herein, 
the  said  sum  of  $137.15.  that  being  the  balance 
in  its  hands  after  satisfying  the  said  judgment 
of  Frank  Bokoski ;  and,  it  further  showing  that 
under  the  laws  of  tbe  state  of  Wisconsin  the  ex- 
press company  did  not  have  to  appear  and  de- 
fend tbe  cause  of  action  or  suit  of  the  North  Ft 
Worth  Undertaking  Company,  bat  that  it  was 
tha  duty  «f  the  undertaking  oempaay  so  t»  4o, 
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thb  jadgment  and  all  proceedingrs  taken  now 
baviDg  been  presented  into  this  court,  it  became 
the  duty  of  this  court,  absolutely,  under  such 
situation,  and  in  accordance  with  the  laws  of 
the  state  of  Wisconsin  and  of  the  state  of  Texas 
and  of  the  United  States,  to  instruct  a  verdict 
in  favor  of  the  defendant  herein." 

[2]  The  undisputed  eridence  sbows  tbat 
the  court  tn  Wlsoonsln  in  which  Prank  Boto- 
ski  Instituted  his  suit  against  the  North  Ft. 
Worth  Utadertaklng  Company  had  Jurisdic- 
tion of  the  subject-matter  of  that  suit,  and 
had  full  power  to  cause  the  Issuance  and  serv- 
ice of  a  writ  of  garnishment  upon  appellant 
and  Its  agent  at  New  London,  Wis.  It  Is 
further  undisputed  that  a  writ  of  garnish- 
ment was  issued  and  served  upon  appellant, 
which  under  the  laws  of  Wisconsin  made  it 
the  duty  of  appellant  to  deposit  the  fund  in 
Its  possession,  and  claimed  by  appellee  here- 
in. Into  the  registry  of  the  court  out  of  which 
the  writ  Issued  to  abide  the  result  of  the  suit 
of  Frank  Bokoskl  against  appellee.  This 
was  done,  and  thereafter,  as  further  shown 
by  the  undisputed  evidence,  the  Wisconsin 
court  formally  found  tbat  Frank  Bokoskl's 
allegations  of  unreasonable  and  unjust  charg- 
es <Hi  the  part  of  the  undertaking  company 
were  true,  and  adjudged  that  said  charges  be 
annulled  and  abated  to  the  extent  of  $172.50, 
which,  together  with  the  further  sum  of  $59.- 
35,  costs  of  suit,  the  api)ellant  was,  by  Judg- 
ment against  It  In  the  garnishee  proceedings, 
directed  to  pay  Into  court  for  the  use  of 
Frank  Bokoskl.  Appellant  so  paid  the  mon- 
ey, and  the  regularity  of  all  of  these  pro- 
(ieedlngs  is  not  questioned  except  In  the  par- 
ticular hereinafter  stated.  Indeed,  the  va- 
lidity and  binding  effect  of  the  Judgment 
against  appellant  as  garnishee  is  In  no  wise 
questioned  save,  as  will  more  fully  hereinaft- 
er appear,  It  Is  contended  that  the  Judgment 
In  favor  of  Frank  Bokoskl  Is  Invalid,  and 
that  the  Judgment  In  garnishment  must  there- 
fore fall  with  It 

[3]  What  then  mnst  be  said  of  the  Judg- 
ment of  the  Wisconsin  court  against  the  ap- 
pellee company  In  favor  of  Frank  Bokoskl? 
If  the  court  which  rendered  that  Judgment 
had  Jurisdiction,  under  the  laws  of  Wiscon- 
sin, over  the  subject-matter,  which  is  not 
disputed  and  which  is  undeniably  established, 
and  obtained  Jurisdiction  over  the  appellee 
company,  which  alone  is  denied,  then  nothing 
Is  more  firmly  established  In  our  law  than 
tbat  such  Judgment  must,  In  the  courts  of 
this  state,  be  given  all  the  force  and  effect 
tbat  It  has  and  had  In  the  state  of  Wisconsin. 
Tbe  Constitution  of  the  United  States,  which 
with  ns  Is  all-pervading  and  all-controlling, 
in  section  1,  art.  4,  declares: 
■  "Full  faith  and  credit  shall  be  given  in  each 
state  to  tbe  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  And  the  Con- 
gress may  by  general  laws  prescribe  the  manner 
in  which  such  acts,  records  and  proceedings  shall 
be  proved,  and  tbe  effect  thereof." 

[4]  It  to  to  be  observed  that  the  "full  faith 
and  credit"  enjoined  by  this  section  of  the 
Constltatlon  takes  In  not  only  the  records 


and  Judicial  proceedings,  but  also  the  public 
acts  of  another  state,  such  as  laws  enacted 
by  legislative  bodies,  and  It  Is  very  uniformly 
held  that  in  construing  laws  of  another  state 
they  will  be  given  that  construction  and  effect 
that  la  given  them  by  the  courts  of  final  resort 
in  the  state  where  enacted.  These  principles 
are  too  well  known  to  require  the  citation  of 
authority,  and  they  are  to  be  applied  In  the 
determination  now  to  be  made. 

It  was  shown  without  question  or  objection 
that,  upon  service  of  the  writ  of  garnishment 
upon  appellant's  agent  In  Wisconsin,  Its  at 
tomey  promptly  notified  the  appellee  com- 
pany of  tbe  suit  of  Frank  Bokoekl  and  of  the 
service  of  the  writ,  accompanying  such  no- 
tice with  a  copy  of  the  complaint  and  of  the 
summons  issued  by  the  clerk  of  the  court  com- 
manding the  appearance  of  the  North  Ft 
Worth  Undertaking  Company  to  appear  at  a 
time  and  place  named  to  answer  the  com- 
plaint of  Frank  Bokoskl.  In  this  connection 
the  undertaking  company  was  Informed  that 
under  the  statutes  of  Wisconsin,  which  is 
verified  by  the  proof,  a  garnishee  was  not  re- 
quired to  appear  and  contest  the  claim  of  the 
plaintiff  against  the  original  defendant ;  that 
in  this  instance  the  express  company  would 
make  no  such  contest  and  the  undertaking 
company  was  requested  to  do  so.  Of  these 
proceedings,  as  we  have  already  seen,  the 
undertaking  company  was  also  given  notice 
by  tbe  original  answer  filed  In  this  suit  by 
the  express  company  months  before  the  trials 
and  Judgments  In  the  Wisconsin  court  so 
that  It  Is  undeniably  true  that  tbe  under- 
taking company  had  actual  notice  of  the  pco> 
ceedlngs  in  the  Wisconsin  court  In  ample 
time  to  make  any  defense  to  the  suit  of  Frank. 
Bokoskl  that  tbe  fact's  in  Its  possession  would 
have  warranted.  Under  such  circumstances 
It  was  proved  by  an  ezi)ert  without  objeo-. 
tlon  to  either  the  qnaliflcatlcms  of  the  expert 
or  to  the  competency  of  his  testimony,  that 
a  judgment  against  a  garnishee  as  In  this 
case,  preceded  as  hereby  a  judgment  in  favor 
of  the  plaintiff  in  garnishment  against  the 
original  defendant  operated,  under  the  laws 
of  Wisconsin,  as  a  discharge  of  the  garnishee 
as  to  the  claim  of  tbe  original  defendant  In 
illustration  of  this  conclusion  the  following 
statute  of  Wisconsin,  among  others,  and  its 
construction  by  tlie  Supreme  Court  of  that 
state,  was  read  In  evidence,  viz.,  section  2766 : 

"The  proceeding  against  a  garnishee  shall  be 
deemed  an  action  by  the  plaintiff  against  the 

farnisbee  and  defendant  as  parties  defendant. 
•  *  The  judgment  against  a  garnishee  shall 
acquit  and  discbarge  him  from  all  demands  by 
the  defendant  or  his  representatives  for  ail  mon- 
ey, goods,  effects  or  credits  paid,  delivered  or 
accounted  for  by  the  garnishee,  by  force  of  such 
judgment." 

In  relation  to  which  the  Suprone  Court  of 
Wisconsin,  in  the  case  of  Winner  v.Hoyt  Imp. 
Co.,  68  Wis.  278,  32  N.  W.  128,  said : 

"The  argument  at  the  bar  was  devoted  large- 
ly to  the  question  whether  this  section  [Rev.  St 
i  2756]  makes  such  service  upon  the  defendant . 
m  the  principal  action  jurisdictional.    Prior  to 
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the  enactment  requiring  such  service  to  be  made 
upon  the  defendant  in  the  principal  action,  em- 
braced in  the  above  etatnte,  tliere  would  seem 
to  have  been  no  doubt  but  wliat  the  payment 
of  money  or  delivery  of  property  in  good  faith 
by  a  garnishee,  in  pursuance  of  a  valid  judg- 
ment of  garnishment  obtained  without  such  serv- 
ice, was  a  complete  protection  against  an^  sub- 
sequent claim  or  suit  by  the  defendant  in  the 
principal  action.  Adam  v.  Filer,  7  Wis.  306  [73 
Am.  Dec.  410].  As  said  in  this  last  case,  such 
proceeding  was  inter  partes  to  the  record,  and 
binding  upon  all  the  property  of  the  defendant 
found  within  the  jurisdiction  of  the  court  but, 
to  secure  such  protection,  it  was  incumbent  up- 
on the  garnishee  to  disclose  every  known  de- 
fense, and,  if  necessary,  notify  the  defendant  in 
the  principal  action  of  the  proceeding,  and  in 
good  faith  afford  him  an  opportunity  to  defend 
his  title.  •  •  •  In  other  words,  there  was 
to  be  no  abuse  of  process.  The  difficulties  aris- 
ing out  of  such  a  state  of  the  law,  as  illustrat- 
ed by  numerous  cases  which  might  be  cited,  un- 
doubtedly lead  to  the  enactment  mentioned.  The 
manifest  purpose  of  such  enactment  was  not 
only  to  protect  the  garnishee,  but  to  conclude 
the  defendant  in  the  principal  action  by  a  final 
determination  of  the  rights  of  all  parties  to  the 
property  or  indebtedness  sought  to  be  reached 
by  the  garnishment.  Accordingly,  it  is  provided 
that  the  defendant  in  the  principal  action  may, 
in  all  cases  defend  against  the  garnishment  pro- 
ceedings upon  any  of  the  grounds  authorued, 
and  so  the  garnishee  may,  at  his  option,  defend 
the  principal  action.    Section  2766,  R.  &" 

Moreover,  It  was  proren  that  in  accordance 
with  sections  2639  and  2640  of  chapter  120 
of  the  Statutes  of  Wisconsin,  a  formal  sum- 
mons in  the  suit  of  Frank  Bokoskl  t.  North 
Ft.  Worth  Undertaking  Company  was  issued 
and  published  for  the  required  time  com- 
manding the  "North  Ft  Worth  Undertaking 
Company"  to  appear  and  defend.  The  suffi- 
ciency of  this  "summons"  and  of  Its  due  serv- 
ice is  not  questioned,  except  as  hereinafter 
stated,  and  Its  effect  Is  thus  stated  in  deci- 
sions of  the  Supreme  ^Court  of  Wisccmsln 
read  in  evidence,  viz.: 

In  Bragg  v.  Gaynor,  85  Wis.  468,  66  N.  W. 
919,  21  L.  R.  A.  161^  the  court  said : 

"It  has  been  the  law  in  this  state  from  a  very 
early  period  that  debts  due  to  a  nonresident 
debtor  from  citizens  of  this  state  are  subject  to 
garnishee  process  at  the  suit  of  his  creditor  in 
the  courts  of  this  state,  and  that  such  debtor 
can  be  brought  into  sucn  courts  by  publication 
of  summons;  and,  where  the  debt  is  claimed 
by  another,  he  need  not  be  summoned  at  all.  but, 
in  order  to  conclude  him,  it  would  be  necessary 
to  give  him  timely  notice  of  the  proceeding  and 
to  tender  him  the  defense  of  it.  *  *  *  By 
force  of  statute  law,  as  well  as  public  policy  de- 
clared thereby,  and  in  the  decisions  of  the  courts, 
the  situs  or  place  where  these  debts  are  consid- 
ered to  lie  with  reference  to  jurisdiction  of  our 
courts  over  them  for  the  purpose  of  subjecting 
them  to  the  satisfaction  of  debts  due  to  a  resi- 
dent of  this  state  from  a  nonresident,  in  order 
to  protect,  do  pustice  to,  and  satisfy  creditors 
resident  here,  is  that  of  such  resident  debtor 
owing  the  same.  The  right  to  so  reach  and  ap- 
propriate such  debts  for  such  j;>urpoBes  has  been 
affirmed  by  numerous  adjudications  from  the 
earliest  period,  and  it  is  too  late  now  to  attempt 
to  maintain  the  proposition  that  for  all  purpos- 
es the  situs  of  debts  so  sought  to  be  reached  and 
applied  is  at  the  domicile  of  such  nonresident. 
They  are  to  be  regarded,  for  the  purposes  of 
such  procepdings,  as  property  abiding  or  being 
in  the  domicil  of  the  party. owinu  them,  and 
lire  as  much  subject  to  the  jurisdiction  and  con- 
trol of  ear  courts  as  tangible  property  of  a  non- 


resident found  within  oar  Jurisdiction.  It  can- 
not be  disputed  that  tangible  property  so  situat- 
ed could  be  seized  and  applied  to  the  satisfac- 
tion of  the  debts  of  a  nonresident;  and  it  is 
equally  clear,  as  it  seems  to  us,  that  debts, 
things  in  action  as  distinguished  from  things  in 
possession,  may  be  subjected  to  the  equitable  ju- 
risdiction of  our  courts  for  the  same  purpose. 
The  process  of  garnishment  operates  as  an  at- 
tachment, and  fastens  on  sncn  debts  a  lien  by 
which  they  are  brought  under  the  dominion  and 
jurisdiction  of  the  court  •  •  •  The  proper- 
ty may  be  bound  withont  actual  service,  with- 
in the  jurisdiction,  of  process  upon  the  owner, 
where  the  only  object  of  the  proceeding  is  to  en- 
force a  claim  against  the  property  specifically 
of  a  nature  to  bind  the  title.  Notice  of  the 
proceedin-  may  be  given  by  publication,  etc., 
as  prescribed  in  the  statute  *  *  •  and  the 
property  will  be  effectually  bound  by  the  judg- 
ment that  may  follow.  *  *  •  Garnishee  pro- 
cess under  our  statute  is  only  the  equivalent  of 
an  equitable  attachment,  and  creates  a  lien  in 
like  manner  as  by  filing  a  bill,  and  is  in  every 
essential  element  so  far  as  it  extends,  a  cred- 
itor's bill." 

In  Morawets  t.  Son  Ins.  Office,  96  Wis.  175, 
71  N.  W.  109,  66  Am.  St  Rep.  43,  the  court 
said: 

"Practically,  garnishment  is  a  seizure  in  the 
hands  of  the  garnishee  by  notice  to  him,  creat- 
ing an  effectual  lien  upon  the  garnished  piop- 
erty  to  satisfy  whatever  judgment  the  plain- 
tiff may  recover  in  the  suit  in  which  it  is  issued. 
•  •  •  So  the  service  of  garnishee  paners  up- 
on the  garnishee  operates  as  an  equitable  levy 
upon  such  of  the  debtor's  property  and  credits 
as  were,  at  the  time  of  such  service,  in  the  hands 
of  the  garnishee.  •  •  •  Jurisdiction  in  such 
cases  ot  garnishment  where  the  defendant  in 
the  principal  action  is  a  nonresident,  has  been 
upheld  mfunly  upon  the  ground  that  anch  pro- 
ceeding is  substantially  in  rem  to  subject  spe- 
cific property  or  credits  to  the  payment  of  a 
specinc  debt 

[E]  As  against  the  foregoing  array  of  the 
undisputed  facts,  and  of  the  laws  of  Wiscon- 
sin relating  thereto,  the  only  objection  worthy 
of  notice  that  ai^iellee  urges  is  that,  as  was 
alleged  and  shown  by  the  undii^uted  testi- 
mony, the  North  Ft  Worth  Undertaking  Com- 
pany was  a  partnership  composed  of  Geo.  I* 
Cause  and  S.  D.  Shannon,  and  that  the  suit 
of  Frank  Bokoskl  and  the  "summons"  Is- 
sued therein  did  not  give  the  Wisconsin  court 
jurisdiction,  or  authorize  the  Judgments  in 
Bokoskl's  favor,  for  the  reason  that  the  in* 
dividual  partners,  Gause  and  Shannon,  were 
neither  sued  nor  served  with  any  character 
of  process.  The  rule  of  decision  In  this  state 
is  as  appellee  states  it ;  that  is,  that  in  order 
to  authorize  a  Judgment  against  a  partner- 
ship or  Its  property,  all  of  the  members  ol 
the  partnership  must  be  made  parties.  Frank 
y.  Tatum,  87  Tex.  204,  25  S.  W.  409;  Glass- 
cock  V.  Price,  92  Tex.  273,  47  S.  W.  965,  and 
numerous  other  cases  dted  in  appellee's  brief. 
In  arriving  at  this  conclusion  our  courts 
adopt  the  general  rule  announced  by  many 
authorities  that  suits  in  courts  can  only  be 
maintained  by  and  against  persons,  natural 
or  artificial,  that  is,  by  or  against  Individuals 
or  corporations,  and  that  unless  otherwise 
provided  by  statute,  a  partnership  Is  not 
considered  a  person — a  legal  entity—and 
hence  must  sue  and  be  sued  by  its  mendien. 
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An  essential  factor  of  all  the  Texas  cases  is 
a  finding  that  our  statutes  glre  to  a  partner- 
ship, as  BDCh,  no  separate  legal  status  or 
entity.  All,  however,  either  expressly  or  Im- 
pliedly, recognize  the  fact  that  It  may  be 
otherwise  provided  by  the  lawmaking  power. 
To  Illustrate,  our  court,  in  Frank  t.  Tatum, 
supra,  said: 

"California,  Iowa,  Ohio,  Nebraska,  and  Ala- 
bama, and  perhaps  other  states,  bare  statates 
which  anthorise  salts  to  be  brought  by  or 
against  copartnerships  in  their  firm  names.  The 
effect  of  such  statutes  is  to  give  to  the  partner- 
ship recognition  as  'an  entity  or  distinct  legal 
person  distinct  from  its  members.'  Bates  on 
Law  of  Part,  I  1069;  Newlon  v.  Heaton,  42 
Iowa,  693;  Fitxgerald  v.  Grimmell,  64  Iowa, 
261  PO  N.  W.  mi ;  Leach  v.  Milbum  Wagon 
Co..  14  Neb.  106  [16  N.  W.  232] ;  Whitman  v. 
Keith,  18  Ohio  St.  134;  Moore  ft  McGee  v. 
Bums  ft  Co.,  60  Ala.  270.  Proceedings  ander 
such  statutes  are  in  the  nature  of  proceedings 
in  rem,  and  judgment  can  be  entered  only 
against  the  partnership,  not  aitainst  the  indi- 
vidaal  members  of  the  firm.  Bates  on  Law  of 
Part  {  1064;  Wyman  v.  Stewart,  42  Ala.  163." 

The  only  qnestlons  on  this  future  of  the 
case,  therefore,  are:  Was  it  proven  on  the 
trial  below  that  under  the  laws  of  Wisconsin 
the  salt  and  summ(»is  against  the  appellee 
partnership  were  maintainable,  and,  under 
such  laws,  does  the  judgment  against  such 
partnership  bind  It  and  its  property?  To 
the  extent  of  the  garnished  fund  we  think 
both  questions  mnst  be  answered  in  the  af- 
firmative. In  addition  to  what  already  ap- 
pears, R.  L.  Van  Doren  testified  that  he  had 
been  a  practicing  lawyer  at  various  places 
in  the  state  of  Wisconsin  since  July,  1898; 
that  the  Judgment  in  favor  of  Frank  Bokoskl 
against  the  North  Ft.  Worth  Undertaking 
Company  was  rendered  by  the  circuit  court 
of  Waupaca  county,  on  the  leth  day  of  No- 
vember, 1909,  and  duly  entered  of  record  In 
that  court;  that  thereafter  an  order  was 
obtained  by  Frank  Boskoskl,  commanding 
the  <derk  of  said  court,  to  pay — 
"to  the  plaintiff,  from  the  moneys  deposited 
with  him  by  said  garniflbee  American  ICzpress 
Company,  the  amount  of  said  judgment  to  wit: 
1231.86,  and  that  pursuant  to  said  order,  the 
clerk  of  said  court  paid  to  the  plaintiff,  the 
said  Frank  Bokoskl,  the  said  sum  of  $231.86." 

The  witness  further  testifled  that: 
"The  judgment  against  the  defcndnnt  North 
Ft.  Worth  Undertaking  Company  and  the  judg- 
ment against  ihe  garnishee  American  Express 
Company  above  referred  to  are  final  judgments. 
Said  judgments  have  been  fully  paid  off  as  stat- 
ed above,  and  the  amount  paid  upon  said  judg- 
ment was  in  satisfaction  of  the  amoant  of  the 
jndgment  obtained  by  Frank  Bokoski  against 
the  North  Ft  Worth  Undertaking  Company,  for 
$172.50  damages  and  $89.36  costs.  •••  Un- 
der the  laws  of  the  state  of  Wisconsin,  the  judg- 
ments hereinbefore  referred  to  are  not  subject 
to  any  defenses  of  any  kind.  The  circuit  court 
for  Waupaca  county,  in  which  said  proceedings 
were  had  and  judgments  entered,  has  the  gener- 
al jurisdiction  prescribed  by  the  Constitution, 
and  in  the  exercise  thereof  it  has  nower  to  issue 
all  writs,  processes,  and  commissions,  provided 
tberein  and  by  statutes,  which  may  be  neces- 
sary to  the  due  execution  of  the  power  with 
which  it  is  vested.  It  has  power  to  hear  and 
determine  all  civil  actions  and  proceedings  and 
•U  cases  of  crimes  and  niisdemeanors  of  every 
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kind  not '  exclusively  cognizable  by  a  Justice  of 
the  peace  or  some  other  inferior  court,  and  it 
has  all  the  powers  according  to  the  usages  of 
ooarts  of  law  and  equity  necessary  to  the  full 
and  complete  jurisdiction  of  the  causes  and  par- 
ties and  the  full  and  complete  administration 
of  justice  and  to  carrying  into  effect  its  judg- 
ment orders,  and  other  determinations,  subject 
to  re-examination  bv  the  Supreme  Court  as  pro- 
vided by  law.  Said  court  is  a  court  of  record, 
and  Is  a  court  of  general  jurisdiction.  The 
claim  upon  which  the  garnishment  in  this  case 
was  issued  was  such  a  claim  as  would  support  a 
garnishment  under  the  laws  of  the  state  of  Wis- 
consin. •  •  •  The  claim  of  Frank  Bokoski 
against  the  North  Ft  Worth  Undertaking  Com- 
pany was  a  claim  founded  upon  contract  and 
was  to  recover  damages  for  the  breach  of  the 
contract  of  said  North  Ft  Worth  UnderUk- 
ing  Company  to  properly  embalm  and  ship  the 
body  of  his  father  from  Ft.  Worth,  TeXj,  to 
New  London,  Wis.  The  circuit  court  of  Wau- 
paca county,  in  which  this  proceeding  was  pend- 
mg,  bad  jurisdiction  over  tne  North  Ft  Worth 
Undertaking  Company  at  the  time  it  rendered 
the  judgments  hereinI>efore  referred  to,  to  the 
extent  of  the  amount  of  the  fund  in  the  posses- 
sion of  the  garnishee,  American  Express  Com- 
pany, but  had  no  jurisdiction  to  render  any  per- 
sonal judgment  against  said  North  Ft  Worth 
Undertaking  Company  which  could  be  enforced 
upon  any  property  of  said  undertaking  com- 
pany outside  of  this  state.  Said  court  had  full 
and  complete  jurisdiction  over  the  fund  involv- 
ed in  controvertnr  here,  to  wit,  the  fund  held  by 
the  garnishee,  American  Express  Company,  as 
t>efore  stated.  Under  the  laws  of  Wisconsin,  the 
American  Express  Company,  as  garnishee,  was 
not  reqidred,  nor  was  it  its  duty,  to  plead  or 
prove  any  defense  the  undertaking  company 
had  to  the  suit  of  Frank  Bokoski.  •  •  •  Un- 
der the  laws  of  Wisconsin,  the  garnishee  is  pro- 
tected when  the  statutes  applicable  to  garnish- 
ment actions  are  complied  with.  «  •  •  The 
American  Express  Company,  garnishee  in  this 
proceeding,  complied  with  the  provisions  of  such 
statutes.  *  •  •  Under  the  laws  of  the  state 
of  Wisconsin,  the  North  Ft.  Worth  Undertaking 
Company  was  a  party  to  the  garnishment  pro- 
ceeding. •  •  •  Service  was  obtained  on  the 
North  Ft  Worth  Undertaking  Company  in  this 
garnishment  case  by  a  publication  of  the  sum- 
mons pursuant  to  the  Isws  of  the  state  of  Wis- 
consin. •  •  •  The  plaintiff,  in  the  case  alx>ve 
inquired  about,  proceeded  under  said  chapter 
126  of  the  Wisconsin  Statutes  of  1898,  and 
also  under  the  provisions  of  section  2639  and 
2640  of  the  Wisconsin  Statutes  of  1898,  which 
said  last  two  sections  relate  to  the  service  of  a 
Bummona  by  publication." 

The  testimony  of  this  witness,  which  was 
by  depositions  taken  in  September  and  De- 
cember, 1909,  was  accompanied  by  copies  of 
letters,  of  the  summons  to  the  appellee  com- 
pany, of  various  statutes  and  decisions  of  Wis- 
consin (some  of  which  we  have  quoted)  and 
other  things,  which,  as  a  whole,  seem  to  am- 
ply support  the  regularity  and  validity  of 
the  court  proceedings  in  Wisconsin.  Nor  does 
it  appear  that  any  objection  whatever  was 
urged  to  the  qualification  of  the  witness  as 
a  legal  expert  or  to  the  competency  of  his 
evidence.  Nor  does  it  appear  that  appellee 
offered  any  testimony  that  confilcts  in  any 
material  particular  with  that  of  the  witness 
Van  Doren,  notwithstanding  the  fact,  already 
shown,  that  his  deposition  had  been  taken  in 
this  case  several  years  before  the  trial.  Oa 
the  whole,  therefore,  we  find  no  sufficient 
reason  to  donbt  the  binding  effect  of  the  Wls- 
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oonsln  judgments  to  the  extent  claimed,  and 
conclude  that  appellant  clearly  established 
Its  defense  and  discharge  as  pleaded.  See 
American  Express  Co.  v.  Mulllns,  212  U.  S. 
311,  29  Sup.  Ct.  381,  63  U  Ed.  525,  15  Ann. 
Cas.  536;  Harris  t.  Balk,  198  U.  S.  215,  25 
Sup.  Ct.  625,  49  h.  Ed.  1023.  3  Ann.  Cas. 
1084.  The  peremptory  instruction  should 
have  been  given,  and  the  judgment  below 
will  accordingly,  be  reversed  and  here  ren- 
dered for  appellant,  granting  to  appellee, 
however,  the  right  to  avail  itself  of  appel- 
lant's tender. 
Reversed  and  rendered. 


PIPKIN  et  al.  v.  BANK  OF  MIAMI  et  al.» 
(No.  868.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Oct  16,  1915.    On  Motion  for  Rehearing, 

Nov.  13,  1915.) 

Fbatids,  Statdtie  of  «=>119  —  Obai.  Aobee- 

UENT  FOB  SCBBTITUTK  SECOBITT  —  PaBTIAI. 

Pebfobuance. 

Pkintill's  husband  while  in  debt  to  defend- 
ant bank,  which  was  the  mortgagee  of  certain 
land  owned  by  the  husband,  entered  into  a  trade 
with  a  third  person  for  the  exchange  of  the  mort- 
gaged lands  for  others.  In  order  that  this  ex- 
change might  be  consummated,  the  banlc  released 
its  mortgage  on  an  oral  agreement  that  the  mort- 
gagor, when  he  had  acquired  title  to  the  other 
property,  would  execute  a  deed  of  trust  thereon 
aa  substitute  security.  The  exchange  was  made, 
but  before  the  execution  of  the  deed  of  trust  the 
purchaser  and  bis  wife  moved  onto  the  property 
acquired  and  used  it  as  a  homestead.  The  bans 
attempted  to  sell  the  property  under  the  subse- 
quently executed  trust  deed,  and  plaintiff  sought 
to  enjoin  the  sale  on  the  ground  that  the  agree- 
ment for  the  substitution  of  security  was  within 
the  statute  of  frauds.  Held,  that  the  fastening 
of  the  homestead  character  upon  the  land,  ac- 
quired after  the  promise  made  to  execute  the 
trust  deed,  with  a  partial  performance  on  the 

fiart  of  the  defendant  in  releasing  its  vendor's 
ien  with  its  consequences,  created  an  equity  in 
favor  of  defendant  which  would  remove  the  case 
from  the  operation  of  the  statute,  since  to  apply 
the  statute  would  effectuate  fraud  rather  than 
prevent  it. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot  Cent  Dig.  H  113,  266,  267,  270;  Dec. 
Dig.  <8=»119.] 

Appeal  from  District  Conrt,  Gray  County ; 
Frank  Willis,  Jadge. 

Suit  by  Mrs.  Belle  Pipkin  and  others 
against  the  Bank  of  Miami  and  others,  for 
an  injunction.  Judgment  for  defendants, 
and  plaintiffs  appeal.  Affirmed  and  rehear- 
liig  refused. 

Klmbrough,  Underwood  &  Jackson,  of  Am- 
arillo,  for  appellants.  J.  A.  Holmes,  of  Mi- 
ami, and  Baker  &  Willis,  of  Canadian,  for 
appellees. 

HENDRICKS,  J.  In  1009,  S.  M.  Pipkin, 
the  husband  of  Mrs.  Belle  Pipkin,  was  in 
debt  to  the  bank  of  Miami.  The  bank  waa 
mortgagee  of  certain  sections  of  land  In  Rob- 
erts county,  owned  by  the  said  Pipkin,  and 
Pipkin  and  one  Lard  entered  into  a  trade, 


by  the  terms  of  which  Lard  was  to  pay  cer- 
tain cash  for  the  Roberts  county  real  estate 
mortgaged  to  the  bank,  and,  in  addition,  was 
to  exchange  certain  residence  lots  In  the 
town  of  Pampa,  Gray  county,  Tex.,  depend- 
ent, of  course,  upon  the  release  by  the  bank 
of  the  Roberts  county  land.  For  the  purpose 
of  consummating  this  trade,  and  to  dear  the 
title  to  the  Roberts  county  land,  the  bank  re- 
leased its  mortgage  upon  said  Roberts  count; 
land,  contending  that  said  release  was  made 
in  consideration  that  Pipkin,  when  be  ac- 
quired the  title  from  Lard  to  the  residence 
lots  in  Pampa,  would  execute  a  deed  of  trust 
upon  said  property  in  substitution,  in  part, 
for  the  previous  security  for  the  benefit  of 
the  bank.  Before  the  execution  of  the  deed 
of  trust  ujwn  the  Pampa  lots  PlpMn  and 
his  wife  moved  onto  the  Pampa  property, 
using  the  same  as  their  homestead,  Flpkiu 
thereafter  executing  a  deed  of  trust  upon 
said  lots  as  security  for  the  balance  of  the 
debt  he  owed  the  bank. 

This  suit  Is  an  application  for  a  temporaij 
writ  of  injunction  to  restrain  the  sale  of  the 
residence  lots  in  Pampa,  on  the  ground  that 
the  same  constitutes  the  homestead,  and.  In 
addition  to  a  denial  of  any  previous  oral 
agreement  with  reference  to  the  substituted 
mortgage  on  said  property,  Mrs.  Pipkin  fur- 
ther asserts  that  said  agreement,  if  made,  U 
prohibited  by  the  statute  of  frauds,  dtlng, 
to  sustain  the  latter  position,  the  following 
cases:  Castro  v.  lilies,  13  Tex.  229 ;  BoeW  v. 
Wadgymar,  54  Tex.  589;  Johnson  v.  Port- 
wood,  89  Tex.  235,  34  S.  W.  596;  Poardi  v. 
Duncan,  41  Tex.  Civ.  App.  275.  91  S.  W. 
1110.  Without  a  detailed  analysis  of  the 
cases  cited,  we  think  the  same  are  not  per- 
tinent to  the  condition  of  case  presented  In 
this  record.  Evidently  the  district  Judge,  In 
refu.slng  the  temporary  injunctimi,  resolved 
the  testimony  in  favor  of  the  bank's  wit- 
nesses, establishing  the  oral  agreement  to 
give  the  mortgage  in  consideration  of  the 
release  by  the  bank  upon  the  Roberts  county 
property.  It  is  to  be  noted  that  when  this 
oral  agreement  was  made,  Pipkin  had  no 
real  interest  In,  or  title  to,  the  residence  lots 
in  Pampa,  as  the  contract  with  Lard  was 
necessarily  made  subject  to  the  acceptance  <A 
the  bank  and  the  latter's  release  of  Its  Uen 
upon  the  Roberts  county  property,  wlthont 
which  the  deal  could  not  have  been  made. 
Though  It  Is  held  that  oral  mortgages  come 
within  the  purview  of  our  statute  of  frauds, 
however,  beginning  with  the  leading  case  of 
James  v.  Fulcrod,  6  Tex,  617,  65  Am.  Dec- 
743,  it  Is  held  that  there  Is  an  Important  dif- 
ference between  ours  and  the  English  stat- 
ute, the  court  saying.  In  that  case: 

"All  agreements  within  its  scope  shonM  be 
brought  under  Its  operation ;  but  to  go  further 
would  be  to  assume  legislative  functions." 

Neltlier  does  our  statute  require  express 
declarations  of  trusts  to  be  In  writing,  as 
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prescribed  In  tbe  JQngllsh  statnte.  Same  case, 
supra.  On  account  of  the  omission  in  our 
statute  of  frauds  of  the  language,  "anjc  in- 
terest In  or  concerning  land,"  found  in  tbe 
I'ingUsh  statute  (which  statute  .is  adopted  by 
ipany  other  states  without  Change),  there  Is 
a  marked  difference  in  tbe  application  of 
our  statute  and  the  application  in  other 
states  of  the  English  statute,  when  consider- 
Ing  oral  contracts.  We  have  contracts  af- 
fecting Interests  in  or  concerning  lands  In 
Texas,  enforceable  though  resting  In  parol, 
but  inhibited  where  the  statute  is  as  broad 
as  tbe  omitted  language.  James  t.  Fulcrod 
supra;  Long  t.  Gray,  13  Tex.  Civ,  App.  172, 
35  S.  W.  35 ;  MiUer  v,  Thatcher,  9  Tex.  483, 
60  Am.  Dec.  172 ;  Houser  t.  Jordan,  2C  Tex. 
Civ.  App.  398,  63  S.  W.  1050;  Bailey  v.  Har- 
ris, 19  Tex.  110.  We  know  that  an  agree- 
ment In  parol  to  locate  a  land  certificate  for 
a  part  of  tbe  Innd  Is  not  in  tbe  statute ;  the 
future  acquisition  of  tbe  title  and  Interest 
which  does  uot  exist  at  tbe  time  the  agree? 
ment  was  made  inures  to  tbe  benefit  of  tbe 
party  contracting  for  the  location-  Watklns 
V.  Gllkerson,  10  Tex.  340;  Ikard  v.  Thomp- 
son, 81  Tex.  290,  16  S.  W.  1019;  Gibbons  v. 
Bell,  45  Tex.  423.  We  also  know  that  where 
two  persons  orally  contract  to  purchase  a 
piece  of  land,  one  of  the  parties  to  take  tbe 
title  In  his  own  name,  the  other  may  enforce 
the  contract,  though  verbal.  Gardner  v.  Ran- 
dell,  70  Tex.  453,  7  S.  W.  781;  Reed  v.  How- 
ard, 71  Tex.  205,  9  S.  W.  109;  Masterson  v. 
rattle,  75  Tex.  697.  13  S.  W.  154.  The  stat- 
nte does  not  apply  where  a  party  who  bor- 
rowed money  to  pay  for  the  land  permitted 
tbe  creditor  to  take  tbe  title  In  bis  own  name 
and  the  borrower  tendered  the  money  and 
sues  for  the  land.  Long  v.  Gray,  13  Tex.  Civ. 
App.  172,  35  S.  W.  35.  Associate  Justice 
Gnlnes  said,  in  the  case  of  Spra.sue  v.  Hnlnes, 
68  Tex.  217,  4  S.  W.  371,  that  the  words, 
"any  contract  for  the  sale  of  real  estate,"  as 
used  In  the  statute — 

"include  every  agreement  by  which  one  promises 
to  alienate  an  pxiRtioK  interest  in  land  upon  a 
consideration,  either  good  or  valuable." 

The  case  of  Anderson  v.  Powers,  68  Tex. 
213,  was  under  consideration  by  Justice 
Gaines,  and  overruU'd.  He  held  that  the 
court  had  misapplied  the  .-luthorlties  to  the 
real  status  of  case  in  the  Anderson-Powers 
record,  saying  that: 

"In  none  of  tbe  cases  dted  did  tbe  parties 
who  mibeequently  aeqnired  the  legal  title  by  pat- 
ent from  the  state  have  any  interest  in  the  land 
at  the  time  of  tbe  contract." 

In  tbe  instant  case.  Pipkin,  not  having  any 
real  Interest  In  tbe  land  at  the  time  the  oral 
agreement  was  made  with  the  bank  for  the 
substitute  deed  of  trust,  and  said  agreement 
being  made  to  operate  upon  land  to  be  ac- 
quired In  the  future,  we  think  the  case 
oomes  within  the  principle  of  the  authorities 
cited,  and  numerous  others  which  could  be 
dted.  It  is  clear,  under  our  authorities,  that 
If  Martin  liad  agreed  with  Pipkin  for  a  re- 


lease of  the  Roberts  county  land,  in  consid- 
eraticn.  that  Pipkin,  when  be  received  the 
deed  and  title  from  Lerd  to  tbe  Pampa  lots, 
would  then  convey  the  land  to  the  bank  in 
sitlsfactlon  of  the  balance  of  the  debt,  such 
an  agreement  would  be  enforceable,  though 
verbaL  Hence,  when  Pipkin  orally  agreed 
to  execute  a  mortgage  upon  land  to  be  ac- 
quired In  the  future,  for  the  purpose  of  se- 
curing tbe  balance  of  the  debt,  what  differ- 
ence can  there  be  in  the  cases  and  the  appli- 
cation of  the  principle?  It  is  dear  that  if 
the  mortgage,  as  to  future  acquired  real  es- 
tate, attaches  a  trust  to  the  land  for  the  ben- 
efit of  the  bonk,  the  subsequent  designation 
and  vesting  of  the  homestead  interest  is  sub- 
ordinate. McCarty  v.  Breckenrldge,  1  Tex. 
av.  App.  180,  20  S.  W.  997  (writ  of  error  de- 
nied). 

Tbe  order  of  tbe  district  Judge,  refusing 
the  preliminary  injunction  is  aflirmed. 

On  Motion  for  Rehearing. 

The  reasons  for  tbe  affirmance  of  this 
cause,  given  in  the  original  opinion,  upon 
reconsideration,  are  not  satisfactory,  and  are, 
to  some  extent,  subject  to  the  critidsms  in 
appellants'  argument  on  the  motion.  A  por- 
tion of  this  oritidsm  is  due  to  a  lack  of 
perspicuity  on  our  part,  referring  espedally 
to  amwllants'  argument  that  a  mortgage  is 
not  a  trust    We  said: 

"It  la  clear  that  if  the  mortgage,  as  to  fu- 
ture acquired  real  estate,  attaobes  a  trust  to  the 
land  for  tbe  benefit  of  the  bnnk,  the  subsequent 
designation  of  the  homestead  is  snbordinate." 

And  appellant  makes  an  extended  argument 
that  a  mortgage  is  not  a  trust.  We,  of 
Course,  meant  that  if  tbe  contract  for  tbe 
mortgage  as  to  future  acquired  real  estate 
attached  a  trust  to  the  land  for  the  benefit 
of  tbe  bank,  tbe  supervening  designation  of 
the  homestead  would  be  subordinate  to  the 
bank's  Interest. 

We  admit,  since  equity  has  developed  the 
subject,  that  a  mortgagee's  interest  is  hard 
to  define,  and  very  few  law-writers  have 
attejmpted  its  definition.    Lord  Denman  said: 

"It  is  very  dangerous  to  attempt  to  define  the 
precise  relation  in  which  mortgagor  and  iii«rt- 
Kagee  stand  to  each  other  in  any  other  terms 
than  those  very  words" 

— that  is  mortgagor  and  mortgagee.  Jones 
on  Mortgages,  vol.  1,  i  16.  A  mortgage,  we 
all  know,  was  originally  a  conveyance  of 
land,  subject  to  defeasance,  under  which, 
if  not  complied  with,  the  mortgagee  acquired 
tbe  whole  estate,  including  the  title;  but 
under  tbe  conception  and  development  of 
equity  tbe  land  is  merely  impounded  or 
charged  in  a  contractual  sense  as  a  fund 
as  security,  and  this  development,  which, 
in  working  out  the  relations  and  rights  be- 
tween mortgagor  and  mortgagee  of  third 
parties,  has  developed  seeming  incongrui- 
ties, probably  Is  not  yet  ended.  In  this  state 
the  only  view  by  which  the  statute  operates 
upon  a  mortgage^  or  a  contract  to  give  one, 
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when  affecting  lands,  is  to  view  It  as  a  oon- 
veyance  of  lands.  The  assignment  of  one, 
as  to  Innocent  third  parties,  Is  covered  by  our 
registration  statutes,  bnt  the  assignment  of 
the  debt,  as  l)etween  the  parties,  has  always 
carried  the  mortgage.  Outside  ttiis  state, 
where  the  distinctions  have  been  maintained, 
a  mortgage  goes  to  the  personal  representa- 
tive as  personal  property,  and  not  to  the 
heir  as  real  estate,  the  law  of  the  place 
where  the  land  is  ritnated  controls  its  con- 
struction, as  to  the  rights  of  the  parties  in 
the  land,  and  an  after-acquired  title  inures 
to  the  l)eneflt  of  the  mortgagee.  In  some 
states  the  mortgagee  can  predicate  ejectment 
against  the  mortgagor,  but  in  this  state  it  Is 
anavalllng  unless  the  mortgagor  has  placed 
the  mortgagee  in  possession  under  the  mort- 
gage. The  different  conceptions  of  a  mort- 
gage under  the  law,  as  affecting  real  estate, 
and  In  equity,  treating  the  land  mer^  as  an 
auxiliary  for  the  payment  of  the  debt,  could 
be  extended  unnecessarily,  viewing  the  nu- 
merous incidents  as  dted  by  the  courts  In 
the  development  of  the  rights  of  the  mortga- 
gor, the  mortgagee,  and  third  persons.  But 
we  are  convinced  that  this  right  inuring  to  a 
mortgagee,  whether  you  would  regard  it 
as  some  estate  in  the  land,  or  a  mere  right 
to  a  benefldal  use  of  it  upon  condition  br<A- 
ea,  as  a  fund  to  pay  the  mortgagor's  obliga- 
tion, is  nevertheless  the  subject  of  a  trust, 
which  we  presume,  under  appropriate  condi- 
tions, appellants  would  not  deny. 

"The  rule  is  perfectly  well  settled  that  a  party 
may,  by  express  agreement,  create  a  charge  or 
daim  in  the  nature  of  a  lien  on  reaX  estate  of 
which  be  ia  the  owner,  or  possessor,  and  that 
equity  will  establish  and  enforce  such  charge 
or  claim,  not  only  against  the  party  who  stipu- 
lated to  give  it,  but  also  against  third  persona, 
who  are  either  volnnteers  or  who  take  the  es- 
tate on  which  the  lien  is  agreed  to  be  given, 
with  notice  of  the  stipulation.  Such  an  agree- 
ment raises  a  trust  which  binds  the  estate  to 
which  It  relates.  •  «  • "  Pinch  v.  Anthony 
et  ai.,  8  Allen  ^Masa.)  639,  citing  several  old 
English  authorities,  inaccessible  to  us.  Wash- 
bum  on  Real  Property,  vol.  2,  c.  16  ^Mortgages) 
I  7,  and  cases  cited,  to  which  we  add  the  oaae 
of  Bridgeport  Electric  A  Ice  Co.  v.  Header,  72 
Fed.  119.  18  a  C.  A.  451. 

We  also  assume  that  In  considering  a 
contract  to  execute  a  mortgage,  tf  In  writing, 
where  the  remedy  sought  is  for  the  specific 
performance  of  the  same,  or  a  mere  estab- 
lishment of  the  lien,  equity,  in  either  event, 
recognizes  the  trust  feature  in  connection 
with  the  contract.  The  fact  that  a  contract, 
obligating  one  to  execute  a  mortgage,  is  not  in 
writing  would  not  lessen  the  trust  if  from 
the  nature  of  the  transaction  a  trust  existed, 
though  the  language  of  the  statute  of  con- 
veyance is  rather  stringent  This  statute, 
and  the  other  now  designated  as  the  statute 
of  frauds,  is,  after  all,  a  regulation  of  a 
rule  of  evidence  affording  a  successful  means 
of  resistance  to  the  claim  of  estate.  Bring- 
hurst  V.  Texas  C!o.,  39  Tex.  Civ.  App.  500, 
87  S.  W.  896,  and  authorities  cited. 

It  Is  familiar  that  a  part  performance 


by  one,  and  the  refusal  of  performance  by 
another,  with  additional  drcomstances  in- 
herent in  the  transaction  (H>erating  as  a 
serious  injury  to  the  party  partially  perform- 
ing as  to  constitute  a  fraud,  creates  an  eqnlty 
la  favor  of  the  losing  party,  and  the  statnte 
does  not  apply,  on  the  theory  that  the  statute 
Is  to  prevent,  not  to  advance,  fraud.  A 
rather  notable  case  In  this  state — and  one 
cited  by  appellant,  to  sustain  the  position 
that  an  equitable  mortgage  cannot  be  created 
by  an  oral  agreement — is  Johnson  v.  Port- 
wood,  89  Tex.  248,  34  S.  W.  596,  787.  The 
facts  are  somewhat  complicated,  but,  strip- 
ping It  of  details  unnecessary  here,  and  re- 
producing the  essentials  for  the  purpose  of 
exhibiting  the  analogy,  it  presents  the  follow- 
ing condition;  Land  was  sold  and  vendor 
lien  notes  were  executed.  The  vendee  and 
the  vendors  made  an  independent  agreement 
that  if  the  former  would  pay  a  certain  sum 
cash  and  another  sum  certain  at  a  future 
time,  and  would  reconvey  one-third  of  the 
land  to  the  vendors,  the  latter  would  release 
the  lien  and  cancel  all  the  notes  on  the  re- 
maining two-thirds  of  the  land  to  the  vendee. 
A  third  party.  Long,  furnished  the  first  cash 
payment  to  the  vendee,  which  was  paid  to 
the  vendors,  and,  as  pleaded  by  hhn,  with  an 
understanding  with  the  vendee  that  when  the 
contract  was  completed  that  the  latter  was 
to  secure  the  advancement  of  this  money 
with  the  released  land  as  security,  and  that 
it  was  so  understood  by  the  vendors.  An 
exception  to  the  vendee's  pleading,  setting 
up  an  oral  agreement,  was  sustained.  We 
infer  that  the  mere  breach  of  the  contract  by 
the  vendors,  with  a  part  payment  upon  the 
same  by  the  vendees,  was  insufficient  to 
take  the  case  out  of  the  statute;  but  as  to 
the  intervener  Long,  who  advanced  the 
money,  the  case  was  different.  He  could  not 
claim  under  the  contract  Johnson,  the  vendee, 
had  with  his  vendors  for  the  release  of  the 
land,  but  he  could  claim  under  his  own  oral 
contract,  and  Justice  Gaines  said: 

"It  ia  settled  law  in  this  court  that,  in  case  of 
oral  contracts  for  the  sale  of  land,  the  payment 
of  the  purchase  money  alone  ia  not  such  part 
performance  as  will  take  the  case  out  of  the 
statute.  The  ground  upon  which  a  specific  pei^ 
fwmance  is  enforced  in  such  cases  when  there 
has  been  a  part  performance  is  that  the  refusal 
of  the  defendant  to  perform  would  operate  a 
fraud  upon  the  plaintiff.  When  there  has  been 
nothing  more  done  than  the  payment  of  the 
purchase  money,  the  courts  say  ttiat  the  vendee 
has  a  remedy  by  suit  to  recover  it  back.  But 
in  this  case,  unless  the  intervener  be  allowed 
his  lien,  be  is  without  remedy  for  the  recover; 
of  his  money.  It  was  lent  to  the  defendant,  who 
is  alleged  to  be  insolvent.  It  has  been  paid  to 
the  plaintiffs  upon  a  debt  of  defendant  that  wa> 
due.  and  thev  cannot  be  compelled  to  pay  it 
back.  It  would  be  a  fraud  for  them  not  to  canj 
out  their  contract,  at  least  in  so  far  as  it  ia 
necessary  for  the  intervener's  protection." 

Justice  Gaines  said,  that  the  intervener 
would  be  subrogated  to  the  lien  of  the  plain- 
tiffs as  to  the  two-thirds  Interest  in  the  land 
they  agreed  to  release  to  the  vendee  Johnaon. 
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Apparemtly  this  might  weakeA  the  decision 
upon  the  equitable  qneetlon  with  reference 
to  the  statute  of  frauds.  However,  Long  ad- 
vanced the  money  to  Johnson  for  Its  payment 
to  the  vendors  upon  an  independent  agree- 
ment for  the  conveyance  of  land.  This  mon- 
t^  was  not  paid  under  the  original  obligation 
of  the  vendee  Johnson  to  i>ay  his  own  debt, 
in  which  latter  event,  of  course,  subrogation 
always  applies  under  any  kind  of  a  contract 
The  question  might  be  asked  how  subrogation 
could  apply  if  Johnson's  contract  was  unen- 
forceable. We  assume  that  the  Supreme 
Court  merely  meant  that  Long's  contract 
with  the  vendees  for  the  conveyance  of  the 
two-thirds  interest  to  Johnson,  was  enforce- 
able only  in  so  far  as  to  preserve  Long's 
rights,  under  his  own  contract,  which  the 
vendors  breached;  and,  being  confronted 
with  the  anomalous  condition  of  not  being 
able  to  compel  a  conveyance  of  the  land  to 
Johnson,  c«>  account  of  the  unenforceability 
of  the  contract  with  him.  It  raised  the  doc- 
trine of  subrogation  for  Long's  benefit 

The  real  gist  of  the  opinion  is  that  It  was 
an  enforceable  contract  with  Long  on  ac^ 
count  of  the  partial  performance  and  the 
raising  of  the  equity.  The  line  is  often  tenu- 
ous between  a  case  of  a  mere  violation  of 
agreement  with  injury  to  the  other  party, 
and  a  case  of  a  violation  with  such  injury 
as  constitutes  a  fraud  and  creates  the  equity. 
Lord  Chancellor  Selbome  said,  in  the  case 
of  Maddiscm  v.  Alderson,  8  App.  Cas.  478, 
before  the  House  of  Lords,  in  which  Brown 
says  the  matter  received  very  thorough  con- 
sideration: 

"That  it  is  not  arbitrary  or  unreasonable  to 
hold  that  when  the  statute  aaya  that  no  action 
is  to  be  broDght  to  charge  any  person  upon  a 
contract  concerning  land,  it  has  in  view  the 
simple  case  in  which  he  is  charged  upon  the  con- 
tnact  onlv,  and  not  that  in  which  there  are  equi- 
ties reauMng  from  res  gestffi  subsequent  to  and 
arising  out  of  the  contract  So  long  as  the  con- 
nection of  those  res  gpstie  with  the  alleged  con- 
tract does  not  depend  upon  mere  parol  testi- 
mony, but  is  reasonable  to  be  inferred  from  the 
res  gestee  themselves,  justice  seems  to  require 
some  limitation  of  the  scope  of  the  statute. 
•  •  • "  Browne,  on  the  Statute  of  Frauds, 
<  4S6a. 

The  case  of  Dean  v.  Anderson,  34  N.  J.  Eq. 
496,  by  the  New  Jersey  Court  of  Chancery,  is 
rather  an  applicable  and  instructive  case  up- 
on this  subject  Dean  agreed  to  sell  and  con- 
vey to  Anderson  a  certain  estate,  for  the 
sam  of  £1,600,  £876  at  a  certain  date,  and 
the  balance  of  the  purchase  money  to  be  se- 
cured by  mortgage.  Anderson,  after  having 
paid  a  part  only  of  the  £375,  exchanged  his 
interest  In  the  Dean  property  to  one  Jackson, 
for  other  real  estate.  It  was  afterwards 
agreed  between  all  parties  that  Dean  should 
convey  direct  to  Jackson,  and  that  Jackson 
should  convey  to  Anderson,  and  that  Ander- 
son should  execute  a  bond  with  a  mortgage 
on  the  Jackscn  property  to  Dean,  which  he 
refused  to  do.  The  Maryland  court  of  chan- 
cery said: 


"Where  an  agreement  has  been  executed  or  in 

Sart  performed  by  complainant,  and  the  acts 
one  place  him  in  a  situation  which  is  a  fraud 
upon  him,  unless  the  agreement  is  executed, 
equity  will  not  permit  the  defendant  from  exe- 
cuting his  part  of  the  agreement  by  pleading 
that  It  was  not  in  writing.  •  •  •  The  court . 
will  interpose  and  grant  relief,  notwithstanding 
the  statute,  when  the  complaint  shows  a  per- 
formance on  his  side,  by  which  he  would  suffer 
an  injury,  amounting  to  fraud,  by  the  refusal 
to  execute  the  agreement  on  the  part  of  the  de- 
fendant" (citing  numerous  English  authorities). 

The  chancellor  further  said: 

"I  cannot  well  imagine  a  stronger  case  for 
relief,  on  the  ground  of  part  performance  than 
the  present  The  agreement  having  been  made. 
Dean,  in  pursuance  thereof,  conveyed  his  es- 
tate •  •  •  to  Jackson,  and  Jackson  •  •  • 
conveyed  the  ferry  property  to  Anderson,  after 
which  Anderson,  m  fraud  of  his  agreement,  re- 
fused to  execute  the  mortgage,  and  held  the 
property  which  he  had  thus  obtained.  This  re- 
fusal was,  in  my  opinion,  a 'gross  and  palpable 
fraud  on  Dean,  and  the  case  comes  clearly  and 
fully  within  the  principle  upon  which  the  court 
relieves  in  cases  of  part  performance.    The  com- 

Elainant,  relying  on  the  agreement,  parted  with 
is  estate  *  *  *  [to  Jackson]  and  waived  the 
security  by  mortgage  which  he  was  to  have  had 
on  that  property  [in  the  original  trade  with 
Anderson].  He  has  therefore  done  an  act  in 
execution  of  the  agreement  by  which  he  is  great- 
ly prejudiced,  and  is  entitled  to  say  that  the 
nonexecution  of  the  agreement  by  Anderson  is 
a  fraud  on  him.  This  case  is  strongly  analogous 
to  the  one  in  the  books,  where  there  was  a  parol 
agreement  for  a  mortgage,  and  a  deed  was  to  be 
executed  and  a  defeasance,  and,  after  executing 
the  deed,  the  grantor  refused  to  execute  the 
defeasance,  and,  on  a  bill  filed,  relied  on  the 
statute  of  frauds,  which  was  held  to  be  no  bar. 
1  Eq.  Cas.  Ab.,  20  Par.  5 ;  S.  C.  Free,  in  Cha. 
526.  This  was  a  decree  of  Lord  Nottingham, 
and  is  said  to  have  been  the  first  case,  after  the 
statute,  in  which  relief  was  granted  upon  the 
ground  of  part  performance."  Dean  v.  Ander- 
son, 34  N.  J.  Eq.  496. 

The  case  of  Plumer  A  Crary  t.  Reed,  2 
Wright  (88  Pa.)  46,  will  afford  some  analogy 
to  the  case  here:  One  of  the  parties  held 
an  agreement  for  116  acres  of  land,  upon 
which  he  had  only  paid  the  sum  of  ^,  and 
his  contract  was  liable  to  forfeiture.  He 
surrendered  his  title  to  others,  who  brought 
in  the  whole  title  under  a  parol  contract  that 
10  acres  of  the  land  should  be  conveyed  to 
him  as  soon  as  the  outstanding  title  was  ac- 
quired. Also  see  Beegle  v.  Wentz,  56  Pa. 
St  374,  93  Am.  Dec.  762. 

The  case  of  King  v.  Williams,  66  Ark.  333, 
50  S.  W.  696,  by  the  Supreme  Court  of 
Arkansas,  was  one  to  compel  the  performance 
of  an  oral  contract  to  execute  a  mortgage 
In  consideration  of  a  release  by  the  mort- 
gagee upon  other  land.  After  the  release 
was  made  the  mortgagor  sold  the  land,  re- 
fused to  execute  the  mortgage  upon  the  other 
pr(^erty,  and  moved  upon  sudi  other  prop- 
erty, occupying  the  same  as  a  homestead. 
The  court  said  the  mortgagee  was  remediless 
if  the  mortgagor  failed  to  execute. 

Tbe  old  EhigUsh  case  referred  to  by  the 
Maryland  court,  in  the  Dean-Anderson  Case, 
supra,  as  having  been  decided  by  tioid  Not- 
tingham, where  the  mortgagor  refused  to 
execute  the  defeasance,  Is  one  we  have  often 
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observed,  In  our  investigatioD,  dted  in  mat- 
ters of  specific  performance.  It  is  to  be 
noted  tbat  this  decision  was  made  at  a  time 
before  the  doctrlpe  bad  developed,  in  Eng- 
land In  equity  that  a  formal  deed  on '  its 
•  face  being  a  conveyance  of  property,  could  be 
proven  as  a  mortgage. 

The  record  shows  that  the  appellant  Pip- 
kin, at  the  time  he  traded  with  Lard,  bad 
a  homestead  In  Roberts  county  upon  land 
dlCTerent  from  the  two  sections  upon  which 
the  bank  had  the  Hen;  that  he  thereafter 
also  sold  his  Roberts  county  homestead  and 
moved  to  Pampa,  occupying  the  latter  prop- 
erty as  a  homestead  as  soon  as  he  could  get 
possession.  The  testimony  of  the  cashier  of 
the  bank  is  tbat  he  requested  Pipkin,  over 
the  telephone,  to  execute  the  Hen  in  accord- 
ance with  bis  promise ;  that  when  the  deed 
of  trust  was  executed  by  Pipkin  the  bank 
had  no  knowledge  that  the  homestead  char- 
acter had  attached  to  the  Pampa  lots.  The 
record  also  Indicates  that  for  the  balance  of 
the  debt  owing  to  the  bank  by  Pipkin,  the 
latter  is  remediless;  and  it  is  our  conclu- 
sion tbat  the  fastening  of  the  homestead 
character  upon  the  Pampa  lots,  after  the 
promise  made  to  execute  the  mortgage,  with 
a  partial  performance  upon  the  part  of  tbe 
bank  of  this  oral  contract  in  releasing  tlie 
vendors'  lien,  with  the  consequences  to  the 
bank,  creates  the  equity  in  favor  of  the 
bank;  and  to  use  the  statute  of  frauds  in 
a  case  of  this  character  is  to  use  it  as  an 
instrument  advancing  instead  of  preventing 
fraud. 

With  reference  to  the  ground  upon  which 
the  original  opinion  was  based,  and  the 
analogies  attempted  to  be  drawn  from  oth- 
er cases  cited  in  said  opinion,  upon  addition- 
al consideration,  we  withdraw  as  the  basis 
of  the  decision.  It  is  inferable,  however, 
from  Lard's  testimony  that  he  understood,  in 
consideration  of  the  cancellation  of  the  lien 
upon  the  property  which  he  was  to  receive 
in  the  trade,  PU)kln  was  to  execute  the 
mortgage  on  the  Pampa  property,  to  be  con- 
veyed by  him  in  exchange ;  hence  all  parties 
understood  the  conditions  of  this  trade.  The 
Pampa  property,  which  Pipkin  agreed  to 
give  the  Hen  upon,  was  produced  in  a  sense 
by  the  cancellation  of  the  mortgage  lien 
upon  the  Roberts  county  property,'  which 
thereby,  on  account  of  it  b^g  unincumber- 
ed, gave  it  a  value  in  the  trade  which  it 
could  not  have  possessed  without  the  bank's 
relinquishment.  While  technically  it  may  be 
said  tbat  Pipkin  did  not  hold  the  mere  title 
to  the  land  in  trust  for  the  bank,  still  the 
bank  In  a  sense  agreed  to  exchange  its  lien 
for  another  lien  upon  the  Pampa  property, 
partially  produced  by  the  cancellation  of 
the  former  lien.  We  are  not  sure  that  these 
two  rights  are  not  reciprocal,  nor  that  the 
right  to  the  Hen  on  the  Pampa  property  is 
not  the  representative  of  the  former,  and 
whidi  latter  is  a  right  in  the  land,  as  se- 


curity, produced  by  the  relinquishment  of 
a  similar  right  in  other  land  for  tlie  same 
purpose,  and  that  a  trust  growing  out  <rf 
the  contract,  under  such  conditions,  could 
not  be  evolved  for  the  purpose  of  effectuat- 
ing this  right  We  prefer,  however,  to  rest 
the  affirmance  of  the  case  upon  the  ground 
adduced  in  this  opinion. 
The  motion  tor  rehearijig  is  overroled. 


McGOtJGH  V.  riNLBT.    (No.  8217.)  * 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Jane  19,  1915.    Rehearing  Denied 

Oct.  16,  1915.) 

1.  HOMESTEAO   ®=>117  — Conveyance  — CoN- 
HENT  OF  WztK— Statute. 

L'nder  Rev.  St.  1911,  art  1115,  providing 
that  the  homestead  of  the  family  shall  not  be 
sold  and  conveyed  by  the  owner,  if  a  married 
man,  without  the  consent  of  his  n'ife,  where  two 
lots  were  the  business  homestead  of  one  of  the 
incorporators  of  a  corporation,  he  agreeinx  to 
transfer  them  to  the  company  in  return  for  a 
portion  of  its  stock,  which  was  Issued  to  him, 
neither  the  application  for  the  charter  nor  the 
affidavit  thereto  being  executed  by  the  incorpo- 
rator's wife,  title  to  such  lots  did  not  pass  from 
the  incorporator  to  the  company. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  gj  191-202;    Dec.  Dig.  (8=117.] 

2.  Frauds,  Statute  of  ®=»e9  —  (>>!tvETANCE 
or  Lani>— Necessity  fob  Warriuo. 

UndM  Rev.  St  1911,  art.  1103,  providing 
that  no  estate  In  laud  shall  be  conveyed  unless 
the  conveyance  be  declared  by  instrument  in 
writing,  where  an  incorporator  orally  agreed  to 
transfer  two  lots  to  the  company  in  return  for 
a  portion  of  its  stock,  which  was  issued  to  him, 
the  lots  not  being  designated  either  on  the  com- 
pany's charter  or  the  affidavit  thereto,  title  to 
such  lots  did  not  pass  from  the  incorporator  to 
the  company, 

[Ed.  Note.— Fbr  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  |$  83,  111 ;  Dec.  Dig.  «=>e9.] 

3.  Fbaudulent  Conveyances  <8=>295— Chab- 
ACTER  AS  Such— Sufficiency  of  Evidence. 

In  trespass  to  try  title,  evidence  held  suffi- 
cient to  justify  jury's  finding  that  the  convey- 
ance of  the  premises  to  defendant  was  fraudu- 
lent as  to  the  grantor's  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |{  867-475;   Dec  Dig. 

Appeal  from  District  Court,  Stonewall 
County;   John  B.  Thomas,  Judge. 

Suit  by  George  P.  Flnley  against  J.  M. 
McGougb.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afflrmed. 

C.  P.  Cbastain,  of  Hamlin,  and  Jas.  P. 
Klnnard  and  H.  6.  McConneU,  both  of  Has- 
kell, for  appellant  W.  R.  Sawyer,  J.  M. 
Carter,  of  Aspermont,  and  Chapman  &  Coom- 
1>es,  of  Anson,  for  appellee. 

DUNKLIN,  J.  Geo.  P.  Flnley  Instituted 
this  suit  in  the  form  of  trespass  to  try  title 
against  J.  M.  McGough,  J.  W.  McGough,  A 
F.  McGough,  and  Sam  Bash,  to  recover  a  sec- 
tion of  &iO  acres  of  land  situated  in  Stone- 
wall county.  All  the  defendants  except  J. 
M.  McGough  filed  disclaimers,  and  from  a 
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Judgment  In  favor  of  the  plaintiff  for  the 
land,  that  defendant  has  appealed. 

PlHintlfl  and  J.  M.  McQough  each  claimed 
title  through  J.  W.  McGough  as  the  common 
source;  the  plaintiff  claiming  under  an  ex- 
ecution sale  agatnet  J.  W.  McGough,  and  J. 
M.  McGough  claiming  title  under  a  deed  of 
conyeyance  from  J.  W.  McGough  antedating 
the  execution  sale.  The  sale  to  plaintiff  was 
ander  and  by  virtue  of  an  execution  levied 
Qpon  the  property  under  a  Judgment  In  favor 
of  August  A.  Bnsch  Sc  Co.,  dated  June  23, 

1909,  rendered  by  the  district  court  of  Tar- 
rant county,  Xex.,  against  J.  W.  McGough 
and  others  for  the  sum  of  $576.91,  with  6 
per  cent  Interest  and  costs  of  suit  That  sale 
was  made  February  4,  1913,  the  execution 
having  been  levied  upon  the  property  Decem- 
ber 27,  1912.  The  deed  from  J.  W.  McGough 
to  J.  M.  McGough,  under  which  J.  M.  Mc- 
Gough claimed  title,  was  dated  December  2, 

1910,  and  duly  recorded  In  the  deed  records 
of  Stonewall  county  on  December  6,  1910. 
The  consideration  recited  in  that  deed  was 
as  follows: 

"One  thonsand  ($1,000.00)  dollars,  paid  by  7. 
M.  McGouKb,  receipt  whereof  la  hereby  acknowl- 
edged and  fully  confessed." 

The  conveyance  to  J.  M.  McGough  by  J.  W. 
McGough  was  attacked  by  the  plaintiff  upon 
the  ground  that  it  was  made  for  the  purpose 
of  defrauding  the  creditors  of  J.  W.  Mc- 
Gough, and  therefore  void,  and  that  was  the 
principal  issue  upon  the  trial.  On  January 
22,  1910,  J.  W.  McGough,  J.  M.  McGough,  A. 
F.  McGough,  and  J.  W.  Reese  applied  for 
and  obtained  a  charter  for  a  private  corpora- 
tion under  the  name  of  the  Hamlin  Transfer 
Company.  The  business  for  which  the  cor- 
poration was  formed  was  the  establishment 
and  maintenance  of  a  line  of  stages,  and  its 
place  of  buslnesa  was  in  Hamlin,  Jones 
county,  Tex.  J.  M.  McGough  and  A.  F.  Mc- 
Gough were  sons  of  J.  W.  McGough,  and  J. 
W.  Reese  hla  son-in-law,  all  of  whom  resid- 
ed in  Hamlin.  The  directors  named  in  the 
charter  were  J.  W.  McGough,  J.  W.  Reese, 
and  J.  M.  McGough,  and  J.  W.  McGough  was 
thereafter  made  president  of  the  company. 
The  charter  of  the  corporation  contains  the 
following: 

"The  amount  of  capital  stock  is  ten  thousand 
($10,000)  dollars,  divided  Into  one  hundred  (100) 
shares  of  one  hundred  ($100.00)  dollars  each,  all 
of  which  capital  has  been  subscribed  and  1(X) 
j>er  cent,  paid  in,  as  per  affidavit  attached 
hereto." 

The  affidavit  of  J.  W.  McGough,  J.  M.  Mc- 
Gough, A.  F.  McGough,  and  J.  W.  Reese,  at- 
tached to  the  charter,  contained  the  state- 
ment that  the  parties  bad  subscribed  for 
stock  in  the  following  amounts,  to-wit: 

J.  W.  McGough $5,000 

J.  W.  Reese 1,700 

J,  M.  McGough 1,700 

A.  F,  McGough  1,600 

— and  that  all  of  said  stock  had  been  fully 
paid  in  pr<^>erty;  the  suiiscriptlon  of  J.  W. 
McGough  fbr  $5,000  being  paid  with  lots  9 


and  10,  block  55,  In  the  town  of  Hamlin,  wlth- 
bama,  stall,  sheds,  and  carriage  houses,  all 
valued  at  $5,000 ;  that  the  subscription  of  J. 
M.  McGough  was  paid  by  lot  8,  block  55,  in 
the  town  of  Hamlin,  valued  at  $1,700;  and 
the  subscriptions  of  J.  W.  Reese  and  A.  F. 
McGough  were  paid  with  eight  head  of  hors- 
es, valued  at  $1,200,  and  three  transfer  busses 
and  one  transfer  wagon  and  harness,  all  val- 
ued at  $2,100.  At  the  time  the  parties  applied 
for  the  charter  of  the  Hamlin  Transfer  Com- 
pany they  were  Jointly  engaged  as  partners  In 
the  transfer  business  In  the  town  of  Hamlin, 
and  after  the  incorporation  continued  In  the 
gEune  business  In  the  corporate  name.  The 
evidence  shows  that  J.  W.  McGough  was  at 
that  time  a  married  man,  the  head  of  a  fam- 
ily, residing  in  the  town  of  Hamlin,  and  that 
lots  4  and  5  In  the  town  of  Hamlin  consti- 
tuted his  business  homestead ;  and  according 
to  the  testimony  of  J.  W.  McGough  those  lots 
were  the  lots  which  J.  W.  Mc(3ough  Intended 
to  convey  to  the  corporation,  instead  of  lots 
0  and  10  in  block  55,  as  described  in  the  affi- 
davit attached  to  the  charter.  Those  lots  and 
lot  8  In  the  same  block,  which  according  to 
the  affidavit  attached  to  the  charter  was  con- 
veyed to  the  corporation  In  payment  of  J.  M. 
McGough's  stock,  were  used  by  the  Incor- 
porators in  connection  with  the  transfer  busi- 
ness at  the  time  they  decided  to  Incorporate 
the  business.  The  horses,  vehicles,  and  har- 
ness, referred  to  in  the  affidavit  as  transfer- 
red to  the  corporation  in  payment  of  the 
stock  subscribed  by  J.  W.  Reese  and  A.  F. 
McGough,  had  likewise  been  in  use  in  the 
same  business  previously  transacted  by  the 
partnership  firm.  After  the  incorporation, 
the  Hamlin  Transfer  Company  used  the  three 
lots  and  the  other  property  mentioned  In  the 
affidavit  tn  conducting  its  business.  The  only 
Instrument  of  writing  signed  by  J.  W.  Mc- 
Gough relating  to  or  evidencing  the  supposed 
rights  of  the  corporation  in  and  to  lots  9  and 
10  was  the  application  for  the  charter  and 
the  affidavit  attached  thereto.  J.  W.  Mc- 
Gough testified  that  after  the  Incorporation 
he  worked  for  the  company  on  a  salary  as  its 
president,  and  was  not  engaged  in  any  trans- 
fer or  lively  business  upon  his  own  Individ- 
ual account,  and  never  intended  to  so  engage 
In  business  after  the  incorporation  of  said 
company.  The  evidence  further  shows  that 
J.  W.  McGough  never  at  any  time  executed 
any  deed  of  conveyance  to  the  corporation 
transferring  said  lots  4  and  5,  but,  on  the 
contrary,  on  December  2, 1910,  the  same  day 
he  conveyed  the  land  in  controversy  to  J.  M. 
McGough,  by  warranty  deed  he  conveyed 
those  lots  to  his  son,  J.  M.  McGough,  in  which 
a  consideration  of  $1,000  was  acknowledged; 
the  deed  being  filed  for  record  In  Jones  coun- 
ty on  December  3,  1910,  after  being  duly  ac- 
knowledged. Those  two  deeds,  if  effective^ 
operated  to  strip  J.  W.  McGough  of  all  his 
property  subject  to  execution,  except  the 
stock  he  held  In  the  Hamlin  Transfer  Com- 
pany. -On  August  16^  1909,  anabistract  of  the 
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Judgment  In  favor  of  Aagast  A.  BuBCta  &  Co. 
against  J.  W.  McGough  mentioned  above  was 
duly  filed  for  record  in  tlie  office  of  tbe  coun- 
ty clerk  of  Jones  county. 

On  September  30,  1912,  J.  iS.  McGougb  filed 
In  the  district  court  of  Jones  county  a  petition 
for  tbe  issuance  of  a  writ  of  in]ancti<m  to 
restrain  tbe  sheriff  and  constable  of  that 
county  from  selling  lots  4.  and  S  under  execu- 
tion, whicb,  according  to  the  allegations  in 
the  petition,  had  been  duly  issued  on  the 
judgment  in  favor  of  Bosch  &  Co.  against  J. 
W.  McGough  and  had  been  levied  upon  said 
lots  4  and  6.  In  that  petition  plaintiff  fur- 
ther alleged  that  on  the  2d  day  of  December, 
1010,  the  date  of  the  deed  from  J.  W.  Mc- 
Gough to  J.  M.  McGough,  the  said  J.  W.  Mc- 
Gough was  seised  and  possessed  of  said  lots 
in  fee-simple  title;  that  at  that  time  J.  W. 
McGougb  resided  In  Hamlin,  was  the  head  of 
a  family,  and  owned  and  claimed  said  lots 
as  bis  business  homestead ;  that  be  was  then 
engaged  in  the  livery  business  for  hire  as  a 
means  of  livelihood,  and  controlled  and  man- 
aged the  same;  that  said  lots  4  and  6  were 
then  exempt  to  him  as  a  business  homestead 
nnder  the  Constitution  and  laws  of  the  state 
of  Texas.  The  petition  further  alleged  the 
filing  of  other  abstracts  of  said  Judgment  in 
Jones  county,  all  of  which  cast  a  cloud  upon 
the  title  of  J.  M.  McGongh,  who  had  pnr^ 
chased  the  property  on  December  2,  1910, 
from  J.  W.  McGough  for  tbe  purpose  of  sale 
and  exchange,  paying  a  valuable  considera- 
tion therefor.  The  petition  was  signed  and 
sworn  to  by  J.  M.  McGough;  the  affidavit 
signed  by  him  containing  the  statement  that 
the  matters  set  forth  in  the  petition  were 
true.  There  was  issued  to  J.  W.  McGough 
95,000  worth  of  the  stock  In  the  Hamlin 
Transfer  Company,  but  he  has  never  paid 
any  consideration  therefor,  unless  the  com- 
pany acquired  title  to  lots  4  and  6  in  the  town 
of  HamUn  nnder  and  by  virtue  of  the  state- 
ments contained  in  tbe  charter,  and  in  the 
affidavit  attached  thereto,  all  over  the  sig- 
nature of  J.  W.  McGough. 

The  trial  was  before  a  Jury,  to  whom  was 
submitted  special  Issues.  The  findings  of  the 
Jury  were  as  follows: 

(1)  Just  prior  to  the  execution  of  the  two 
deeds  from  J.  W.  McGough  to  J.  M.  McGouRh 
of  date  December  2,  1910,  one  conveying  the 
survey  of  land  in  controversy  in  this  suit,  and 
tbe  other  coDveyinit  lots  4  and  5  in  the  town  of 
Hamlin,  J.  W.  McGougb  was  indebted  to  J.  M. 
McGouEh  In  tbe  sum  of  $800. 

(2)  On  December  2,  1910,  the  reasonable  cash 
market  value  of  said  lots  4  and  5  was  $2,000. 

(8)  On  December  2,  1910,  when  J.  W.  Mc- 
Gough executed  to  J.  M.  McGough  the  deed  to 
the  section  of  land  of  640  acres  in  controversy, 
the  reasonable  cash  market  value  of  that  prop- 
erty was  $20  per  acre. 

The  remaining  Issues  submitted  to  the 
Jury,  together  with  the  findings  thereon,  are 
as  follows: 

"Fourth  Issue.  On  December  2,  1910,  what 
was  the  indebtedness  of  3.  W.  McGough?  In 
this  connection  you  are  instructed  that  in  tbe 
amount  you  may  find  in  answering  thia  auestion 


yon  win  not  Include  the  claim  of  J.  H.  HcOoogh 
against  J.  W.  McGough.  And  you  are  instroct- 
ed,  further,  that  if  you  find  from  the  evidence 
that  in  Incorporating  the  HamUn  Transfer  Com- 
pany it  was  understood  that  J.  W.  McGough  wu 
to  put  in  said  transfer  company  the  title  to  said 
lots  4  and  S  at  a  valuation  of  $5,000,  and  that 
by  reason  thereof  J.  W.  McGongh  was  to  reoeivt 
$6,000  worth  of  stock  of  the  said  Hamlin  Trans- 
fer Company,  then  the  court  charges  you  as  t 
matter  of  law  that  title  to  said  lots  did  not 
reach  the  Hamlin  Transfer  Conipany,  and  there- 
by, if  such  were  the  facts,  J.  W.  McCktngh  on 
said  date  would  be  indebted  to  the  Hamlin 
Transfer  Company  in  the  sum  of  $5,000  unpaid 
subscription  on  his  stock  in  said  transfer  coni- 
pany, and  if  the  facts  so  be,  in  finding  tbe 
amount  of  the  indebtedness  of  J.  W.  McGough, 
you  will  include  herein  the  said  sum  of  $5,000. 

"Answer.  Six  thousand  five  hundred  nine  and 
•*/ioo  dollars. 

''Fifth  Issue.  On  December  2, 1910,  what  wu 
the  reasonable  cash  market  value  of  the  property 
belonging  to  the  Hamlin  Transfer  Companj? 
In  this  connection  you  are  instructed  that  said 
lots  Nos.  4  and  5  were  not  the  property  of  the 
Hamlin  Transfer  Company,  and  in  determining 
this  question  you  will  not  include  the  value  oi 
said  lots  Nos.  4  and  6.  But  you  are  further  in- 
structed that  lot  No.  6  referred  to  in  the  evi- 
dence was  the  property  of  the  Hamlin  Transfer 
Company,  and  in  answering  this  you  will  in- 
dude  tbe  value  of  said  lot  No.  6. 

"Answer.  Three  thousand  dollars. 

"Sixth  Issue.  Our  statute,  in  eltect,  provides 
that  every  gift,  or  conveyance,  of  property  given 
or  made  with  intent  to  delay,  hinder,  or  defraud 
creditors  shall  be  void.  In  this  connection  I 
charge  you  that  the  judgment  in  favor  of  Au- 
gust A.  Busch  &  Co.  was  a  valid  claim  and  judg- 
ment against  J.  W.  McGougb,  and  that  the 
transfer  by  J.  W.  McGough  of  the  proper^  be- 
longing to  bim  and  snbject  to  execution  would 
delay  and  hinder  said  Busch  &  Co.  in  the  collec- 
tion of  their  said  judgment,  yet  such  conveyance 
would  not  be  fraudulent  unless  in  making  such 
conveyance  said  J.  W.  McGough  did  so  with  in- 
tent to  delay,  hinder,  or  defraud  his  creditor  or 
creditors,  nor  can  you  find  such  conveyance 
fraudulent  unless  you  find  from  the  evidence  the 
existence  of  the  following  conditions,  to  wit: 
That  in  conveying  said  section  of  land  in  Stone- 
wall county  to  J.  M.  McGougb,  J.  W.  McGongh 
did  so  with  intent  to  delay,  hinder,  or  defraud 
his  creditors,  or  to  defraud  said  Busch  &  Co., 
and  that  J.  M.  McGough  at  the  time  of  the  con- 
veyance of  said  section  to  him  by  the  said  J.  W. 
McGou|^,  had  notice  of  such  intent  on  tbe  pirt 
of  J.  W.  McGongh,  if  such  was  his  intent,  or 
that  J.  M.  McGough  had  knowledge  of  the  facts 
and  circumstances  su:h  as  would  have  put  an 
ordinarily  prudent  man  upon  inquiry,  which,  by 
tbe  use  of  proper  diligence  on  his  part  woold 
have  led  to  the  knowledge  of  such  intention  on 
the  part  of  J.  W.  McGough,  if  such  was  Us  in- 
tention. Now,  bearing  in  mind  the  above  essen- 
tial conditions,  yon  will  answer  by  yes  or  no, 
as  you  may  find  from  the  evidence,  the  sixth  spe- 
cial issue  following:  Was  the  conveyance  of  the 
section  of  land  in  Stonewall  county  by  J.  W. 
McGough  to  J.  M.  McGough  a  fraudulent  con- 
veyance? 

"Answer.  Tea. 

"Seventh  Issue.  What  was  the  consideration  of 
the  deed  from  J.  W.  McGough  to  J.  M.  Mc- 
Gongh, conveying  said  lots  4  and  6? 

"Answer.  Four  hundred  dollars. 

"Eighth  Issue.  What  was  the  consideratiMi 
for  the  deed  made  by  J.  W.  McGough  to  J.  M- 
McGough,  conveying  the  section  of  land  ia 
Stonewall  county? 

"Answer.  Four  hundred  dollars.  _ 

"Ninth  Issue.  Did  J.  M.  McGough  pay  J.  W. 
McGough  a  full  valuable  consideration  for  the 
conveyance  of  tha  Stonewall  oounty  land,  and 
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after  that  conTejrance  was  there  left  in  the  hand* 
of  the  said  J.  W.  McOougb  a  snfficieiit  amount 
of  property  subject  to  execution  to  satisfy  his 
debts? 
"Answer.  No." 

[1,  2]  By  dlfTerent  assignments  of  error  the 
contention  is  made  that  the  court  erred  in 
peremptorily  instructing  the  Jury  that  the 
title  to  lots  4  and  S  never  passed  from  J. 
W.  McGough  to  the  Hamlin  Transfer  Com- 
pany, and  that  McGough  was  still  Indebted  to 
that  company  in  the  amount  of  his  subscrip- 
tion for  stock.  The  contention  Is  based  up- 
on the  proposition  that  title  to  lots  4  and  5 
necessarily  passed  by  reason  of  the  fact  that 
J.  W.  McGough,  at  the  time  of  the  incor- 
poration of  the  Hamlin  Transfer  Company, 
intended  no  longer  to  occupy  lots  4  and  6  as 
tbe  place  for  continuing  the  livery  business 
for  his  individual  benefit,  or  for  the  benefll 
Of  the  partnership  firm  of  J.  W.  McGough 
A  Sons;  that  he  contracted  to  convey  the 
property  to  the  corporation,  and  after  its  in- 
corporation he  accepted  stock  from  the  cor- 
poration in  the  sum  of  $5,000 ;  that  the  cor- 
poration thereafter  took  charge  of  the  said 
lots,  occupying  and  using  the  same  in  its 
business,  with  said  J.  W.  McGough  acting 
as  its  president  Appellant  InslBts  that,  at 
all  events,  the  issue  whether  or  not  title 
passed  to  the  Hamlin  Transfer  Company 
should  have  been  submitted  to  the  Jury  as 
a  controverted  issue,  and  should  not  have 
been  determined  by  the  court,  as  was  done. 

Hie  evidence  does  not  show,  neither  is  it 
contended  by  appellant,  that  any  improve- 
ments were  ever  placed  upon  the  property  by 
the  Hamlin  Transfer  Company.  It  is  also 
nndispnted  that  lots  4  and  6,  at  the  time  of 
the  incorporation  of  the  Hamlin  Transfer 
Company,  were  the  business  homestead  of  J. 
W.  McGough,  and  that  neither  the  applica- 
tion for  the  charter,  nor  the  affidavit  at- 
tached thereto,  was  executed  by  his  wife, 
nor  were  said  lots  designated  either  in  the 
charter  or  in  the  affidavit  attached  thereto. 
Under  such  circumstances  we  fail  to  under- 
stand how  it  can  be  said  that  title  to  lots 
4  and  5  passed  from  J.  W.  McGough  to  the 
Hamlin  Transfer  Company,  espedally  in  view 
of  the  fact  that  several  months  after  the 
stock  in  the  Hamlin  Transfer  Company  was 
isued  to  J.  W.  McGough  he  conveyed  lots 
4  and  5  to  J.  M.  McGough,  appellant  herein, 
who  afterwards  sought  to  enjoin  the  sale 
thereof  upon  a  petition,  verified  by  him,  al- 
leging facts  squarely  contrary  to  the  conten- 
tion now  made  by  him  in  the  present  suit, 
as  noted  above,  and  we  are  of  the  opinion 
that  the  trial  court  did  not  err  in  instruct- 
ing the  Jury  that  title  to  those  lots  never 
passed  to  the  Hamlin  Transfer  Company. 
Revised  Statutes  1911,  arts.  1103,  1115;  Alt- 
gelt  V.  Escalera,  51  Tex.  Civ.  App.  108,  110 
S.  W.  989,  and  authorities  there  dted;  16 
Cyc  685. 

[3]  By  another  assignment  appellant  in- 
dsts  that  there  was  no  evidence  to  Justly 


the  finding  by  the  Jury,  In  answer  to  the 
sixth  special  Issue,  in  effect,  that  the  con- 
veyance of  the  land  in  controversy  by  J.  W. 
McGou^  to  J.  M.  McGough  was  fraudulent 
Appellant  insists  that  the  evidence  shows 
without  controversy  that  at  the  time  of  the 
execution  of  that  conveyance  neither  J.  W. 
McGough  nor  J.  M.  McGough  had  any  notice 
of  the  Judgment  in  favor  of  August  A.  Busch 
&  Ca,  nor  of  any  other  Indebtedness  then 
owing  by  J.  W.  McGough  to  any  one,  aside 
from  bis  indebtedness  to  J.  M.  McGough,  to 
satisfy  which  the  deeds  to  the  land  in  con- 
troversy and  to  lots  4  and  5  in  the  town  of 
Hamlin  were  executed. 

While  the  testimony  of  appellant  and  J. 
W.  McGough  was,  in  effect  that  they  knew 
nothing  of  any  indebtedness  then  owing  by 
J.  W.  McGough  to  any  one,  except  his  in* 
debtedness  to  his  son,  3.  M.  McGough,  yet 
the  Jury  were  not  bound  to  accept  such  testi- 
mony as  true.  Notwithstanding  such  state- 
ments by  those  two  witnesses,  there  were 
circumstances  tending  strongly  to  rebut  it 
We  shall  not  undertake  to  refer  to  all  of 
such  circumstances,  but  will  mention  some 
of  them.  According  to  the  undisputed  evi- 
dence J.  W.  McGough,  for  a  pre-existing  debt 
of  $800,  owing  to  his  son,  J.  M.  McGough, 
conveyed  property  of  the  value  of  $14,800, 
thus  stripping  himself  of  all  property  sub- 
ject to  execution,  except  the  $5,000  worth  of 
stock  held  by  him  in  the  Hamlin  Transfer 
Company,  for  which  he  bad  never  paid  that 
company  any  consideration.  The  evidence 
further  shows  that  3.  M.  McGough,  who  is  a 
single  man,  had  lived  with  his  father  in  the 
town  of  Hamlin  for  several  years,  and  had 
been  associated  with  him  in  business.  An 
abstract  of  Judgment  in  favor  of  August  A. 
Buscfa  &  Co.  was  duly  filed  for  record  in 
Jones  county,  where  J.  M.  and  J.  W.  Mo* 
Gough  resided.  3.  M.  McGough  testified,  in 
part  as  follows: 

"As  to  the  children  that  J.  W.  McGough  had 
on  the  2d  day  of  December,  1910,  will  say  that 
be  had  five  children,  all  married  at  that  time, 
except  me.  *  *  *  As  to  all  the  coDTersations 
that  I  have  bad  with  J.  W.  McGough  concerning 
the  deeds  that  he  made  to  me  on  December  2, 
1910,  since  that  time,  and  as  to  what  has  been 
said  about  property,  etc.,  will  ear  that  I  could 
not  say  what  all  baa  been  said  between  J.  W. 
McGough  and  myself  since  that  time,  as  we  are 
together  moat  of  the  time  and  talk  about  every- 
tbutg  nearly  that  either  one  of  as  is  interested 
in." 

But  be  fartber  stated  in  that  connectiou 
as  follows : 

"I  was  figuring  on  leaving  home  at  the  time, 
and  my  father  did  not  have  the  money  to  settle 
with  me,  and  he  and  my  mother  wanted  me  to 
stay  with  them  and  told  me  that  they  would 
square  up  with  me,  and  would  give  me  the  land 
and  the  lota,  if  I  would  stay  with  them,  and  help 
take  care  of  them,  and  not  leave  home." 

Plaintiff  also  introduced  testimony  show- 
ing the  contents  of  a  letter  written  by  J.  W. 
McGough  to  the  tax  assessor  of  StonewaU 
county,  in  which  the  land  In  controversy  was 
situated,  In  effect  requesting  the  assessor  to 
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put  the  lasd  In  controversy  on  the  tax  rolls 
for  assessment  for  the  year  1912.  Appel- 
lant, J.  M.  McGougb,  testified  that  he  had 
never  rendered  the  land  for  taxes.  J.  W.  Mc- 
Gougb admitted  on  the  stand  that  he  was 
served  with  citation  In  the  suit  of  Busch  & 
Ck>.,  although  he  further  testified  that  after 
receiving  that  citation  he  talked  with  G.  W. 
Bills,  the  principal  debtor  defendant  In  that 
salt,  who  afterwards  Informed  him  that  the 
suit  had  been  settled,  and  that  there  never 
would  be  any  Judgment  rendered  against 
him,  and  that  he  did  not  know  anything  to 
the  contrary  until  he  saw  Mr.  Sawyer  (at- 
torney for  Busch  &  Co.)  In  Hamlin  in  1911. 
In  addition  to  those  circumstances,  there  was 
the  further  fact  that  J.  M.  McGough,  with 
full  knowledge  that  J.  W.  McGough  never 
contemplated  paying  anything  for  his  $5,000 
worth  of  stock  In  the  Hamlin  Transfer  Com- 
pany, except  said  lots  4  and  5,  took  a  deed 
of  conveyance  to  that  property  after  the  Is- 
suance of  the  stock,  and  asserted  title  under 
that  deed  adversely  to  the  company..  UU- 
man  v.  Crenshaw  (Sup.)  16  S.  W.  1012; 
Brasher  v.  Jamison,  75  Tex.  139,  12  S.  W. 
809. 
Tbe  judgment  is  affirmed. 


NAVARRO  V.  liAMANA.     (No.  475.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paao. 

Oct  21,  1915.     Rehearing  Denied 

Nov,  18.  1916.) 

1.  Paxthebshif   «=>336  —  Aocountino   — 
CoMMiHoiJso  Pdnds— Burden  of  Pboof. 

Where  the  partnership  books  were  shown  to 
have  been  incorrectly  kept,  and  in  sacb  manner 
that  it  was  impossible  to  determine  the  propor- 
tion in  which  partnership  and  personal  funds 
bad  been  commingled  by  defendant  partner,  sued 
for  an  accounting  by  plaintiff  partner,  it  be- 
came incumbent  upon  defendant  definitdy  to 
show  the  amount  ol  the  credit  to  which  he  was 
entitled  as  represented  by  personal  funds. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  797 ;   Dec.  Dig.  <8=33.S6.] 

2.  EVIDENCK    «=»589— DiSREOABD    OF   FaKTT'S 

Testimony. 

In  an  action  between  partners  for  an  ac- 
countine,  the  court  could  refuse  credence  to  de- 
fendants statement,  totally  uncorroborated, 
that  he  made  a  disbursement. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  i  2438 ;    Dec.  Dig.  «=9589.] 

3.  Pabtnebship  «=>34G  —  Pabtnebship  Ac- 
counting— Costs— Statute. 

Under  Bev.  St.  1911,  art  2035,  providing 
that  the  successful  party  to  a  suit  shall  recover 
of  his  adversary  all  costs,  and  article  2048,  pro- 
viding that  the  court  may  for  good  cause  to  be 
stated  on  the  record  adjudge  the  costs  other- 
wise than  as  provided  in  preceding  articles, 
where  a  partner,  defendant  in  his  partner's 
suit  for  an  accounting,  had  kept  the  books  of 
the  firm,  either  fraudulently  or  negligently,  in 
such  manner  that  the  appointment  of  an  au- 
ditor was  necessary  to  assist  the  court  in  as- 
certaining the  amount  of  personal  funds  de- 
fendant had  commingled  with  partnership  funds, 
the  court  properly  exercised  its  discretion  in 
taxing  all  costs  against  him. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  S  820;    Dec.  Dig.  «=»346.] 


Appeal  from  IMstrict  Court,  Harris  Cioaii- 
ty ;   Wm.  Mastaraon,  Judge. 

Action  by  M.  Lamana  against  Joe  Navarra 
Judgment  for  plaintiff,  and-  defraidant  ap- 
peals.    Affirmed. 

Cole  &  Cole  and  A.  B.  Wilson,  all  of  Hous- 
ton, for  appellant  Atkinson,  Graham  &  Mr 
kinson,  of  Houston,  for  appellee. 

HIGGINS,  J.  Navarro  and  Lamana  were 
partners  doing  business  under  the  firm  name 
of  Star  Bottling  Works,  in  which  bushiess 
api)ellant  owned  five-eighths  interest,  and 
appellee  thie»«lghths  interest  Appellee  in- 
stituted this  suit,  seeking  a  dissolution  of  the 
partnership  and  accounting.  An  auditor  wu 
appointed,  who  made  his  report  to  the  court 
£<zcepti4W8  to  portions  thereof  were  filed  by 
appellant  JPendlng  a  hearing  on  the  excep- 
tions, the  parties  settled  by  agreement  all 
their  partnership  affairs  as  to  the  assets  and 
physical  properties  of  the  business,  leaving 
only  for  settlement  the  matter  of  the  ca^ 
balance  for  division  between  the  partners,  a 
few  items  of  whidi  only  were  in  dispute,  as 
raised  by  appellant's  exceptions  to  the  aadl- 
tor's  report 

The  exceptions  were  passed  upon  by  the 
court  and  judgment  rendered  in  sum  of  $5M.- 
33  against  Navarro  and  in  favor  of  Lamana. 
In  arriving  at  Judgment  the  court  found  that 
appellant  owed  the  partnership  firm  $779.90, 
of  which  he  was  due  the  appellee  three- 
eighths  as  his  part,  or  the  sum  of  ¥292.'14; 
and,  it  appearing  that  appellee  had  abready 
paid  $211.80  as  his  three-eighths  of  the  fee  of 
the  auditor,  in  the  sum  of  $565,  the  court 
also  rendered  judgment  against  appellant  re- 
quiring him  to  repay  appellee  the  amount  so 
expended  by  app^ee,  appellant  and  appellee 
having  previously  paid  the  auditor  under  an 
agreement  that  it  would  not  prejudice  elther's 
rights  as  to  the  proper  taxation  of  the  costs 
thereof  when  It.  came  on  for  hearing. 

Navarro  was  the  managing  partner,  drew 
all  checks,  had  charge  of  the  cash  and  baol: 
account,  and  kept  the  books  of  the  company, 
virith  the  assistance '  of  a  bookkeeper.  Ao 
cording  to  the  auditor's  report,  there  was  a 
difference  between  the  books  of  the  company 
and  the  company's  bank  account  of  $613.62, 
the  bank  account  showing  that  much  orer 
and  above  what  the  books  of  the  company 
showed  the  cash  should  have  been,  and  there 
was  an  additional  discrepancy  between  the 
receipts  of  the  company  as  shown  by  Its  boota 
and  the  bank  deposits  of  $772.29,  that  amoant 
appearing  to  have  been  placed  in  the  bank 
over  and  above  the  receipts  as  shown  by  the 
partnership  books.  The  auditor  charged  Na- 
varro up  with  these  two  items,  but  of  the  first 
Item  $291.69  thereof  was  satisfactorily  ac- 
counted for  by  Navarro,  and  the  court  al- 
lowed him  credit  therefor.  It  was  also 
shown  to  the  satisfaction  of  the  court  that 
the  balance  of  the  item  mentioned  and  all 
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of  the  $772.29  consisted  of  an  overage  In  the 
tank  deposits ;  that  Is,  the  banb:  deposits  ex- 
ceeded by  these  amoonts  the  actual  receipts 
■ot  the  business  of  the  partnership.  This 
orerage  in  bank  deposits,  it  was  found  by  the 
lower  court,  arose  in  this  manner :  Navarro 
tised  the  bank  account  of  the  partnership  for 
his  personal  business  transactions  and  for 
the  partnership.  He  mingled  hig  personal 
and  the  paitnersliip  monies  in  the  partner- 
ship tKinlf  account.  In  so  doing  he  relied 
upon  the  company's  books  to  show  how  much 
belonged  to  the  partnership  and  how  much 
belonged  to  him  personally.  He  was  a  man 
of  considerable  means,  aside  from  his  part- 
nership Interest.  Part  of  the  discrepancies 
indicated  probably  occured  by  the  practice  of 
Navarro  drawing  the  company's  checks  pay- 
able to  cash  with  which  he  would  pay  his 
employes,  and,  when  the  check  was  sur- 
rendered by  the  bank,  he  would  frequently 
destroy  it,  being  under  the  erroneous  impres- 
sicm  that  It. would  not  affect  the  company's 
accounts,  as  he  had  already  charged  It  to 
pay  roll  expense.  This  practice  would  show 
a  disbursement  by  a  debit  against  Navarro 
for  the  same  amount  represented  by  the  check 
drawn  on  the  bank.  By  this  means  the  books 
of  the  company  would  show  a  double  disburse- 
ment, when.  In  fact,  only  one  had  been  made. 
The  overage  in  the  bank  account  was  further 
augmented  by  the  defendant's  practice  of 
crediting  himself  with  $12  weekly,  according 
to  partnership  agreement,  and  frequently 
failing  to  withdraw  it  from  the  bank.  He 
proceeded  upon  the  theory  that,  upon  settle- 
ment of  the  company's  affairs,  he  would  be 
responsible  for  everything  its  booths  showed 
bad  been  received,  and  the  balance  left  in 
the  bank  would  be  his  property.  The  auditor 
charged  him  with  all  unidentified  debits  of 
the  •company;  that  is,  he  was  charged  with 
all  money  that  went  into  and  was  withdrawn 
from  the  bank,  whether  or  not  there  was  any- 
thing to  show  that  It  was  partnership  funds, 
or  was  spent  for  its  accoimt  There  was  also 
on  hand  lA  the  partnership  cash  drawer  at 
the  time  the  auditor  took  charge  of  the  books 
the  sum  of  $1.30.76. 

The  court  found  that  the  items  of  $613.62 
and  $772.29  were  overages  in  the  partuer- 
sUp's  bank  account  created  in  the  manner  in- 
dicated, and  allowed  defendant  credit  there- 
for. It  was  further  found  that  the  item  of 
$130.75  was  not  an  overage,  as  were  the  other 
two  items,  and  defendant  was  charged  there- 
with. Complaint  is  here  made  of  the  refusal 
to  allow  credit  for  this  item. 

[1]  It  is  asserted  that  in  a  suit  between 
partners  for  accounting  the  account  books, 
to  which  hoth  partners  have  access,  are  prima 
fade  evldenoe  of  the  true  account  between 
the  partners,  and  that  In  such  accounting  the 
result  shown  by  the  books  must  control,  un- 
less it  is  clearly  shown  that  such  books  are 
incorrect  ,  With  this  proposition  as  a  premise, 
it  Is  then  Insisted  that,  since  it  was  not 
shown  that  the  cash  lt«n  In  questlom  was 


received  in  payment  for  sales  not  reflected  by 
the  books,  defendant  should  not  be  charged 
therewith,  since  to  do  so  would  be  to  hold 
him  liable  for  all  cash  on  hand,  as  well  as  all 
receipts  on  hand  as  shown  by  the  books; 
that,  if  he  is  to  be  charged  with  all  "shorts" 
in  the  way  of  unidentified  debits  of  the  busi- 
ness, he  should  be  credited  with  all  "overs" 
in  the  way  of  unidentified  credits.  And  it  is 
argued  that  the  item  of  cash  in  the  drawer 
occupied  precisely  the  same  status  as  the 
funds  in  the  bank,  and  that,  If  the  court  al- 
lowed credit  for  the  bank  overage  deposits, 
in  like  manner  credit  should  be  allowed  for 
the  overage  in  the  cash  drawer.  To  all  this 
it  may  be  replied,  in  the  first  place,  that  the 
books  are  shown  to  have  been  Incorrectly 
kept,  and  in  such  a  manner  that  it  was  impos- 
sible to  determine  therefrom  the  proportion 
in  which  partnership  and  personal  funds  had 
been  commingled  by  Navarro.  In  such  case 
it  became  incumbent  upon  blm  to  definitely 
show  the  amount  of  credit  to  which  he  was 
entitled,  as  represented  by  personal  funds. 
This  he  failed  to  do,  and  the  court  might 
properly  have  refused  to  allow  him  credit 
for  any  part  of  the  overages,  except  above 
mentioned  $291.59,  which  it  was  shown  con- 
sisted of  four  checks  drawn,  but  which  had 
not  been  cashed  by  payees  upon  the  audit 
date.  He  has  no  Just  ground  of  complaint 
because  the  court  did  not  extend  its  indul- 
gence to  cover  the  item  in  the  cash  drawer 
as  well  as  the  bank  deposit  overages. 

[J]  Error  is  also  assigned  to  the  refusal  to 
allow  a  credit  of  $75  claimed  by  defendant  to 
have  been  paid  to  certain  parties  as  a  bonus 
to  construct  a  soda  water  stand  In  the  city 
park.  The  court  found  that  no  such  sum 
was  paid,  and,  if  it  was  paid,  it  was  an  im- 
proper expenditure  of  partnership  funds.  In 
the  condition  of  the  record,  the  finding  that 
such  sum  was  not  paid  cannot  l>e  set  aside. 
The  auditor's  report  merely  shows  that  it 
was  a  disbursement  reported  as  made.  Cred- 
it therefor  was  not  allowed,  for  the  asslgued 
reason  that  there  was  no  authority  to  make 
the  disbursement.  It  is  true  Navarro  testi- 
fied he  made  the  disbursement,  but  this  testi- 
mony was  not  corroborated  in  any  way,  and, 
he  being  the  defendant  in  the  action,  the 
court  was  authorized  in  i?efusing  credence  to 
his  statement  that  he  had  made  the  disburse- 
ment Thomas  v.  Saunders,  160  S.  W.  769; 
Gonzales  v.  Adone,  66  8.  W.  643;  Turner  v. 
Groge,  24  Tex.  Civ.  App.  554,  69  S.  W.  685; 
Insurance  Co.  v.  Villeneuve,  29  Tex.  Civ.  App. 
128,  68  8.  W.  208;  Railway  Co.  v.  Lucas, 
148  S.  W.  1149. 

[3]  We  are  further  of  opinion  that  the  trial 
court  properly  taxed  the  auditor's  fee  and 
all  other  costs  against  Navarro,  and  the  as- 
signment complaining  of  this  phase  of  the 
case  is  overruled.  Navarro  fraudulently  or 
negligently  kept  the  books  of  the  company 
in  such  a  manner  that  the  appointment  of  an 
auditor  became  necessary  in  order  to  assist 
the  court  la  Ascertaining  the  amoim^  oi  per- 
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Bon&I  funds  he  bad  mingled  with  partnership 
funds  and  In  arriving  at  an  Intelligent  ac- 
counting between  the  parties.  His  Improper 
conduct  occasioned  the  '  lltlgatlcm  and  the 
necessity  for  appointment  of  auditor,  and  the 
court  did  not  Improperly  exercise  Its  discre- 
tion In  taxing  all  costs  against  him.  Upon 
the  contrary,  we  think  it  most  pr(^)erly  ex- 
ercised articles  2035  and  2048,  TSL  B.;  30  Cyc. 
749. 
Affirmed. 


KINCHKN  ▼.  AUSTIN  et  aL     (No.  8235.) 

(Court  of  Civil  AppeaU  of  Texas.    Ft  Worth. 

July  8,  1915.) 

OONTRACTB    4=394  —  ASSiaNKERl>— RESCISSION 
— I^'RAUD.  .      ^ 

Defendant  by  assigiiment  acamrcd  a  con- 
tract for  the  sale  of  land  for  $3,500  payable  in 
installments,  which  further  provided  that  when 
one-Conrth  of  siKh  amount  should  be  paid  the 
vendor  would  execute  a  warranty  deed  to  the 

£  remises,  conveying  them  clear  of  all  liens  and 
icumbrances.  Defendant  sold  such  contract  to 
glaintiff,  informing  him  that  the  last  provision 
t  the  contract  would  control  and  that  upon 
payment  of  one-fourth  of  the  sum  mentioned  the 
vendor  woruld  convey  the  land  clear  of  all  liens 
and  inPumbrancea.  He,  however,  did  not  tell 
plaintiff  that  there  were  any  other  conditions 
or  understandings  except  what  was  in  the  writ- 
ten contract,  and  though  he  was  an  attorney  he 
did  not,  in  living  his  opiidon  as  to  the  effect  of 
the  contract,  act  or  pretend  to  act  as  plalntifrs 
attorney,  but  did  advise  him  to  consult  other 
attorneys,  which  plaintiff  did.  Held,  that  plain- 
tiff was  not  entitled  to  rescind  his  contract  with 
defendant,  as  defendant's  statement  was  but 
the  expression  of 'an  opinion  on  a  question  of 
law,  and  moreover  plaintiff  did  not  rely  on  such 
opinion. 

[Kd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  430-430,  U60,  1164,  U65;  Dec 
Dig.  <es»94.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  J.  W.  Swayne,  Judge. 

Action  by  S.  E.  Austin  against  C.  B.  Kin- 
chen  and  J.  R.  Blakney.  Judgment  for  plain- 
tiff, against  defendant  Kinchen'and  he  ap- 
peals.   Reversed  and  rendered. 

Poulter  A  Johnson,  of  Ft.  Worth,  for  ap- 
pellant Mays  &  Miays  and  Lattlmore,  Cum- 
mlngs,  Doyle  &  Bouldin,  all  of  Ft  Worth,  tor 
appellees. 

DUNKLIN,  J.    J.  B.  Blalmey  and  U  B. 

Whitley  executed  a  contract  In  writing  by 
tae  terms  of  which  the  former  agreed  to  sell, 
and  the  latter  agreed  to  buy,  a  certain  lot 
In  the  city  of  Ft  Worth.  Whitley  assigned 
his  Interest  In  the  contract  to  A.  G.  Baldwin, 
who  In  turn  assigned  his  Interest  In  It  to  C. 
B.  Kinchen,  and  Klnchen  assigned  all  his  In- 
terest In  the  contract  to  8.  £•'.  Austin. 

The  original  contract,  together  with  said 
assignments,  is  as  follows: 
"The  State  of  Texas,  County  of  Tarrant 
"Know  all  men  by  these  presents: 
"That  I,  J.  B.  Blakney,  have  this  day  bar- 
gained sold  and  conveyed  to  L.  B.  Whitley  the 
following  lot  or  parcel  of  land,  to  wit;   Lot  31, 


In  block  0,  Goldsmith's  subdivision  <tf  the  W. 
P.  Patillo's  addition  to  Ft  Worth,  Tarrant 
county,  Texas. 

"The  said  Whitley  agrees  to  pay  for  said  lot 
and  premises  the  sum  of  $3,250.00  with  in- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum  from  date  until  paid,  said  payment  to 
be  made  upon  the  following  terms:  The  said 
Whitley  agrees  to  pay  to  the  said  Blakney  the 
sum  of  $20.00  per  month,  said  payment  to  be 
made  on  the  first  of  each  month,  beginning  with 
the  first  day  of  October,  1913. 

"The  said  Blakney  agrees  with  the  said  Whit- 
ley that  whenever  there  shall  be  paid  as  mnch 
as  one-fourth  of  the  principal,  to  wit  $3,250.00. 
that  he  will  then  and  there,  at  the  request  of 
the  said  Whitley,  execute  a  general  warranty 
deed  to  said  premises  conveying  the  same  to  the 
said  Whitley  or  to  whomsoever  he  should  direct, 
deer  of  all  liens  and  incumbrances. 

"Should  the  said  Whitley  fail  to  make  bii 
monthly  payments,  as  above  agreed,  he  agrees 
to  deliver  up  said  premises,  and  this  contract 
shall  become  void. 

"October  1,  1913. 

"[Signed]    John  B.  Blakney. 
"L.  H.  Whitley.'' 

(On  back  Indorsed  as  follows:) 

"I  hereby  assign  and  convey  to  A.  G.  Baldwin 
all  my  right  title  and  Interest  in  andto  the 
foregoing  contract  I  am  to  remain  in  pos- 
session of  the  premises  until  March  Ist  101^ 
payments  to  be  made  to  J.  B.  Sandige  at  the 
Westbrook  Hotel,  Ft  Worth,  Texait 

''L.  H.  WhlUey. 

"State  of  Texas,  County  of  Tarrant 

"Before  me,  C.  B.  Ambrose,  a  notary  pablie 
in  and  for  Tarrant  county,  Texas,  on  this  day 
personally  appeared  tt.  II.  Wliltley,  known  to 
me  to  be  the  person  whose  name  is  subscribed 
to  the  foregoing  instrument  and  assiinunent 
thereof  and  acknowledged  to  me  that  he  ex- 
ecuted the  same  for  the  purpose  and  considera- 
tion therein  expressed. 

"Given  under  my  hand  and  seal  of  office  thto 
6th  day  of  February,  A.  D.  1914.  (U  8.]  C.  B. 
Ambrose,  Notary  Public,  Tarrant  County, 
Texas.  ., 

"For  and  in  consideration  of  the  sum  of  fU- 
000.00.  I  hereby  assign,  transfer  and  convey  all 
my  right  title  and  interest  in  and  to  the  witbp 
and  foregoing  contract  and  the  property  therein 
described  unto  C.  B.  Kinchen.  Witness  my 
hand  at  Ft.  Worth,  Texas,  this  ITth,  day  of 
February,  1914.  A.  O.  Baldwin.  WitneasM: 
T>     ^    Dcftn 

"For  and  In  consideration  of  $1,050.00  I  here- 
by assign,  transfer  and  convey  to  S.  B.  Austin, 
ail  my  right,  title  and  Interest  in  and  to  the 
within  and  foregoing  contract  and  the  proper^ 
therein  described.  Witness  my  hand  at  Ft. 
Worth,  Texas,  this  the  15th  day  of  May,  1914. 
C.  B.  Kinchen.    Witness:  W.  B.  NieL" 

S.  B.  Austin  instituted  this  suit  against 
C.  B.  Kinchen  and  J.  B.  Blakney,  alleging 
that  under  and  by  virtue  of  said  contract 
Blakney  contracted  and  became  obligated  to 
execute  to  plaintiff  a  warranty  deed  to  the 
property  described,  free  of  all  Hens  and  In- 
cumbrances whenever  as  much  as  one-fourth 
of  the  purchase  price  of  $3,250,  or  $812.30, 
had  been  paid  to  him,  Blakney ;  that  $240.50 
had  been  paid  to  Blakney  on  said  contract, 
leaving  a  balance  of  $672  of  said  $812JiO, 
which  balance,  less  the  sum  of  $300,  the 
amount  of  delinquent  taxes  due  on  the  prop- 
erty, plaintiff  had  tendered  to  Blakney  In 
connection  with  a  demand  for  a  deed  from 
Blakney  to  said  property  free  of  all  liens  or 
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Incombiances  thereon,  and  that  said  tender 
and  demand  bad  been  refused.  In  his  plead- 
ings, plaintiff  made  the  same  tender  upon  the 
same  conditions,  and  prayed  for  Judgment 
against  Blakney  for  title  to  the  property  free 
of  any  lien  for  the  balance  of  the  purchase 
price  which  Whltl^  agreed  to  pay  for  the 
property.  Plaintiff  further  alleged  that,  in 
conaideratloa  for  the  assignment  of  the  cm- 
tract  to  him,  he  paid  to  KIncben  the  sum  of 
1250,  and  conveyed  to  him  another  lot  in 
Ft.  Worth,  Icnown  as  lot  IS,  in  block  83,  on 
Lincoln  avenue;  According  to  further  allega- 
tions in  his  petition,  plaintiff  was  induced 
to  malie  such  purchase  by  certain  false  and 
fraudulent  r^reseutatioDs  mada  to  him  by 
KIncben  which  were  pleaded  as  follows: 

"That  as  soon  as  said  plaintiff  herein  shall 
have  paid  under  said  contract  the  sum  of  one- 
fourth  (%)  of  the  said  thirty-two  hundred  and 
fifty  (|3,2S0.00)  dollars,  that  the  said  J.  R. 
Blakney  would  make,  execute  and  deliver  to 
this  plaintiff  a  general  warranty  deed  to  said 
property  free  of  any  and  all  liens  and  incum- 
brances and  tliat  ail  this  plaintiff  woald 
have  to  pay  for  said  property  would  be  the 
said  sum  of  eight  hundred  twelve  and  50/100 
($812JS0)  dollars  to  the  owner  of  said  contract, 
to  wit,  J.  R.  Blaknev.  and  that  said  sum  of  two 
hundred  and  fifty  ($250.00)  dollars  so  paid  by 
liim  together  with  the  sum  of  eight  nundred 
twelve  and  50/100  ($812.50)  dollars  to  be  paid 
to  the  other  party  to  said  contract  was  all  that 
said  plaintllf  herein  would  liave  to  pay  for  said 
property." 

Plaintiff's  prayer  tot  Judgment  was  as  fol- 
lows: 

"That  he  have  judgment  against  all  of  the 
defendants  forever  quieting  bis  title  to  the  prop- 
erty in  controversy  upon  payment  of  the  said 
one-fourth  of  the  $8,200.00  to  the  said  J.  B. 
Blakney ;  or  in  case  the  court  should  hold  tliat 
such  was  not  th«  meaning  of  the  contract  l)e- 
tween  the  parties  originally,  to  wit,  L.  H.  Whit- 
ley and  J.  R.  Blakney,  and  that  there  was 
fraud,  accident  or  mistake  in  the  statement  of 
the  matter  to  this  plaintiff,  by  tlie  defendant  C. 
R.  Kinchen  as  above  alleged,  then  he  prays  that 
the  deed  made  by  liim  to  the  lot  16  in  block  83, 
of  North  Ft.  Worth,  Tarrant  county,  Texas, 
situated  on  Lincoln  avenue,  t>e  canceled,  set 
aside  and  for  naught  held,  and  that  the  legal 
and  equitable  title  to  same  be  declared  to  l>e  in 
this  plaintiff,  and  all  cloud  upon  plaintiff's  title 
by  reason  thereof  be  removed,  that  he  have  judg- 
ment against  all  of  said  defendants  for  the  sum 
«f  money  so  paid  to  the  said  Kinchen.    •    •    •  ■> 

In  the  same  connection  plaintiff  tendered 
back  to  Kindien  the  contract  in  suit  and 
further  offered  to  do  such  equity  as  the 
court  might  require  as  a  predicate  for  the 
relief  sought 

A  trial  of  the  case  resulted  in  a  Judgment 
In  favor  of  plaintiff  Austin  against  Kinchen 
for  a  rescission  of  the  trade  between  them, 
but  denying  plaintiff  any  recovery  against 
defendant  Blakney;  and  Kinchen  has  ap- 
pealed. 

Defendant  Kinchen  requested  a  peremp- 
tory instruction  in  bis  favor  which  was  re- 
fused. He  then  requested  the  submission  of 
16  special  iasues,  which  were  by  the  court 
glTen.  The  court  also  submitted  to  the  Jury 
18  special  inues  and  a  general  charge  all  re- 


quested by  plaintiff,  the  general  charge  fol- 
lovrlng  the  special  issues,  and  reading: 

"In  addition  to  the  above  findings,  will  you 
please  find  a  general  verdict  for  either  tht 
plaintiS,  or  defendant.  If  your  verdict  is  for 
the  plaintiff,  the  form  of  your  verdict  will  be, 
'We,  the  jury,  find  for  the  plaintiff.'  If  youi 
verdict  be  for  the  defendant,  the  form  of  youi 
verdict  will  he,  "We,  the  Jury,  find  for  the  de- 
fwidant.' " 

,The  Jury  made  findings  on  the  entire  34 
special  issues,  and  also  found  a  general  ver- 
dict in  favor  of  plaintiff.  The  record  fails 
to  indicate  whether  the  Judgment  was 
predicated  upon  the  general  verdict,  or  upon 
the  findings  upon  special  issues.  It  is  likely, 
however,  that  it  was  based  upon  the  special 
findings,  since  from  a  general  verdict  in  fa- 
vor of  plaintiff  it  could  not  be  determined 
whether  the  Jury  sustained  the  first  count  in 
plaintiff's  petition  against  Blakney  for  the 
recovery  of  the  land  free  of  incumbrance  up- 
on payment  to  him  of  $572,  or  the  second 
count  against  Kinchen  alone  for  a  rescission 
of  the  trade  with  him.  Nor  has  appellant 
presented  any  assignment  to  the  general  in- 
struction which  gave  the  Jury  no  legal  guide 
for  a  determination  of  the  respective  rights 
of  the  parties  but  made  the  Jury  the  exclu- 
sive Judges  of  the  law,  as  well  as  of  the 
facts. 

But  appellant  has  assigned  error  to  the 
action  of  the  court  in  refusing  bis  request 
fOr  a  peremptory  Instruction  In  his  favor. 
We  seriously  question  the  sufficiency  of  the 
petition  to  support  the  Judgment  for  rescis- 
sion, a  question  raised  by  another  assign- 
ment presented  by  appellant ;  but  a  determi- 
nation of  that  question  is  unnecessary  in 
view  of  the  fact  that  the  testimony  of  plain- 
tiff himself  upon  tbat  issue  negatives  any 
right  to  that  reUet  Plaintiff  testified  as  fol- 
lows, and  no  otiier  testimony  was  introduced 
having  a  contrary  meaning: 

"Mr.  Kinchen  told  me  tliat  when  as  much  as 
one-fourth  of  the  principal  sum  was  paid  Blak- 
ney would  execute  a  general  warranty  deed  to 
said  premises  and  convey  the  same  to  Whitley, 
or  to  whom  he  should  direct,  clear  of  all  Uena 
and  incumbrances,  and  that  the  bottom  clause 
would  control  the  top,  and  there  was  no  doubt 
the  deed  would  have  to  be  made  according  to 
that  clause.  Said  he  would  defend  it,  lieing 
a  lawyer,  and  get  the  deed  for  me,  when  I  com- 
pleted that  one-fourth  of  the  payments." 

He  further  testified  that  before  making 
the  trade  with  BClnchen  be  first  Inspected  the 
property  In  controversy,  and  then  went  to 
Kincfaen's  office  and  had  a  talk  with  him, 
and  in  tbat  conversation  Kinchen — 
"told  me  that  he  had  no  deed  to  the  property, 
but  that  he  had  this  contract  and  coiud  get  a 
deed  on  it.  Q.  He  did  tell  yon  he  did  not  nave 
any  deed  to  this  property?  A.  He  certainly  did. 
He  said  he  had  this  contract  and  idiowed  it  to 
me.  1  knew  the  contract  was  made  to  Whitley 
by  Blakney.  I  took  the  contract  and  read  it. 
I  knew  from  the  contract  tbat  when  Blakney 
sold  the  property  to  Mr.  Whitley  the  contract 
called  for  $84S60i  I  knew  the  contract  read  for 
$3,250,  and  I  knew  there  had  only  been  a  few 
payments  on  the  contract.  It  was  plain  to  see 
from  the  back  of  it.  •  •  '  Of  course  I  in- 
tended to  buy  the  contract  from  Mr.  Kinchen 
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when  I  took  it  Mr.  Kinchen  did  not  tell  me 
that  there  was  anything  else  pertaining  to  the 
contract  except  just  what  was  written  in  it.  He 
did  not  say  there  were  any  other  conditions 
or  understandings  between  Mr.  Blakne^  and 
Mr.  Whitley,  except  what  was  written  in  the 
contract,  but  in  his  opinion  the  bottom  clause 
would  control  the  top,  but  said  he  was  in  the 
dark  on  it,  that  it  was  not  real  clear,  but  he 
believed  it.  He  said  it  was  a  written  contract 
between  the  two  men.  He  did  not  tell  me  any- 
thing outside  of  the  contract.  He  did  not  try 
to  withhold  the  contract  from  me,  but  he  read  it 
to  me  and  then  gave  it  to  me  and  told  me  to 
take  it  to  my  own  lawyer  and  let  them  read  it ; 
that  he  was  in  the  dark  and  he  could  not  say ; 
it  was  a  little  bit  mixed  up  and  might  mean 
one  thin^  and  might  mean  another.  But  be  told 
me  positively  that  he  could  get  me  a  deed  when 
I  paid  one-fourth,  and  independent  of  that  I  did 
take  it  to  other  lawyers.  He  did  not  go  with 
me,  nor  suggest  what  lawyer  for  me  to  go  to. 
He  told  me  to  go  to  some  lawyer  of  my  own 
choice,    and    I    went    to    two    different    firms. 

•  *  *  Mr.  Kinchen  went  with  me  to  see  my 
property,  and  he  said  he  would  turn  over  the 
contract  for  my  place  and  $100,  and  he  told  me 
to  take  the  contract  to  some  lawyer  of  my  own 
choice  and  have  it  passed  on,  and  not  take  his 
word  for  it,  and  insisted  that  I  take  it  to  some 
other  lawyer  md  have  it  construed,  and  I  went 
to  see  Charles  Mays  first,  of  the  firm  of  Mays  >Se 
Mays.  They  are  lawyers,  and  after  that  I  went 
to  see  Judge  McLain,  of  the  firm  of  McLfiin, 
Scott,  McLain  &  Bradley,  end  Judge  McLain 
looked  the  contract  over  and  said  no  one  could 
lose  except  Mr.  Blakney,  the  one  who  first  sold 
the  property.  He  made  that  statement  to  Wal- 
ter Scott  and  then  gave  me  his  opinion  that  way. 

•  •  •  I  talked  with  Charley  Mays  and  had 
him  to  go  with  me.  down  to  see  Mr.  Kinchen  be- 
fore we  closed  the  deal.  Q.  What  was  your 
purpose  in  seeing  Mr.  Mays  before  you  closed 
the  deal?  A.  As  to  the  value  of  this  contract? 
Q.  You  went  to  get  his  opinion  on  the  contract, 
didn't  you?  A.  I  certainly  did.  Q.  You  were 
taking  his  opinion  upon  the  very  matters  Mr. 
Kinchen  had  talked  to  you  about?  A.  I  don't 
remember  all  of  it ;  I  put  it  up  to  him — ^Just  sub- 
mitted the  contract  to  him  for  his  examination. 
Q.  Mr.  Austin,  why  did  you  go  to'  other  law- 
yers? A.  Because  I  wanted  a  lawyer's  opinion 
on  that  contract.  Q.  Well,  Mr.  Kinchen  was  a 
lawyer,  wasn't  he?  A.  Yes,  but  I  wanted  some 
other  lawyer's  opinion  besides  Mr.  Kinchen's. 
Q'.  And  with  that  in  view  yon  went  to  see  Mays 
&  Mays,  and  Judse  McLain,  and  they  gave  you 
their  opinion,  and  then  you  closed  the  deal, 
didn't  you  ?  A.  Charley  Mays  ^ave  me  an  opin- 
ion, I  don't  know  bow,  but  he  just  looked  at  it ; 
I  don't  think  he  understood  it.  Q.  And  it  was 
after  that  you  closed  the  deal,  wasn't  it?  A. 
The  same  day;   yes,  air." 

Thus  it  clearly  appears  that  the  state- 
ment made  by  Kinchen,  In  effect,  that  Blak- 
ney conld  be  compelled  to  execute  to  plaintiff 
a  deed  to  the  property  whenever  as  much  as 
one-fourth  of  the  purchase  price  which  Whit- 
ley had  agreed  to  pay  had  been  paid,  was 
not  a  statement  of  fttct,  bnt  the  expression 
of  opinion  on  a  question  of  law,  and  was  so 
tinderstood  by  Austin.  Furthermore,  it  is 
dear  from  the  testimony  quoted  that,  at  all 
events,  plaintiff  did  not  rely  upon  Kinchen's 
(pinion  on  that  question  alone,  but  consulted 
other  attorneys  in  compliance  with  the  sug- 
gestion of  Kinchen  so  to  do;  and  that  after 
attorneys  of  his  own  selection  Inferentlally, 
at  least,  had  expressed  the  same  opinion 
given  by  Kinchen  relative  to  the  proper  legal 


constmctlon  of  the  contract  between  Blak- 
ney and  Whitley,  plaintiff  made  the  trade 
with  Kttichen.  The  facts  show  that  plaintiff 
and  Kinchen  were  dealing  at  arm's  length; 
that  Kinchen  concealed  nothing  from  AnsUn; 
and  that,  in  giving  his  opinion  relative  to 
the  legal  effect  of  the  written  contract  be- 
tween Blakney  and  Whitley,  Kinchen  was 
not  acting,  nor  pretending  to  act,  as  attor- 
ney for  Austin.  Under  those  facts,  it  Is 
clear  that  plaintiff  showed  no  right  to  re- 
scind the  contract  with  Kinchen,  and  the 
court  erred  In  refusing  Kinchen's  request  for 
an  Instructed  verdict  In  his  flavor.  Hawkins 
V.  Wells,  17  Tex.  Civ.  App.  360,  43  S.  W. 
S16,  and  authorities  there  dted. 

Accordingly,  the  Judgment  in  favor  of 
plaintiff  against  Kinchen  Is  reversed,  and 
Judgment  is  here  rendered  Hiat  plaintiff  take 
nothing  of  defendant  Kinchen.  The  judg- 
ment denying  plaintiff  any  relief  against 
Blakney  is  undisturbed. 


FIBE  ASS'N  OF  PHILADELPHIA  v.  RICH- 
ARDS et  aL    (No.  8224.) 

(Court  of  Civil  AppeaU  of  Texas.    Ft  Worth. 
June  28,  1915.) 

1.  iNsnniAifCE  <8=»533— FiBB  Inbubancb— Ac- 
crual  OF    LlABIUTT. 

Under  Vernon's  Sayles'  Ann.  Civ.  8t  1914, 
art  4874,  providing  that  a  fire  insurance  pol- 
icy, in  case  of  a  total  loss  of  the  property  in- 
suried,  shall  be  considered  a  liauidated  demand 
against  the  company  for  the  full  amount  there- 
of, such  a  liability  accrues  immediately  after 
the  occurrence  of  the  fire,  regardless  of  stipula- 
tions in  the  policy  for  notice  and  proof  of  lois. 
[Eid.  Note.— For  other  cases,  see  Insanuice, 
Cent  Dig.  U  1820;   Dec.  Dig.  <3=»633.1 

2.  Ihsdrarcb  «=>539— Fibe  iNSURASCfr-Lix- 

ITATIONS  AS  TO    NOTICE   OF   IiOBB. 

Stipulations  in  a  fire  insurance  poUcy  that 
proof  of  loss  must  be  furnished  to  the  company 
within  90  days  after  the  fire  were  void  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  6714, 
providing  that  no  stipulation  in  any  contract 
requiring  notice  to  be  given  for  any  claim  for 
damages  shall  be  valid  unless  reasonable,  and 
any  such  stipulation  fixing  the  time  within 
which  such  notice  shall  be  given  at  a  leas  peiiod 
than  90  days  shall  be  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  15  1328-1336;   Dec.  Dig.  <S=»539.] 

3.  INSUBANCE  «=»622  — AonoN  on  Poucr- 

laUIZATIONS. 

A  pro\-i8ion  in  a  fire  insurance  policy  that 
suit  thereon  should  not  be  sustained  unless  ccm- 
menced  before  the  expiration  of  two  years  from 
the  accrual  of  the  cause  of  action  ,was  void 
nhdcr  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
5713,  providing  that  no  agreement  limitiog  the 
time  to  sue  to  a  shorter  period  than  2  years 
8ha^  be  ,vali(l. 

[Eld.  Note. — For  other  cases,  see  Insanuce, 
Cent  Dig.  a  1540,  1544-1550;  Dec  Dig.  *=» 
622.] 

4.  Inburancs  <S=»665  —  AcnoN  on  Pouot— 
Settlement. 

In  an  action  on  a  fire  policy,  wberdn  it 
was  contended  that  a  settlement  was  obtained 
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by  duress,  «videiice  held  sufficient  to  •ustain  the 
plea  thereof. 

'  [Bd.  Kote.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8g  1555,  1707-1728;  Dec.  Dig.  «=> 
665.1 

6.  TiOAL  «=>206— Action  on  Fibk  Poliot— 

Instbtjotion— CUBB. 

In  an  action  on  a  fire  insarance  policy, 
wherein  a  contract  of  settlement  was  imposed 
as  defense,  an  instruction  ignoring  such  defense 
was  erroneous,  notwithstanding  that  other  in- 
structions recognizing  the  contract  of  settlement 
were  also  given,  since  It  was  impossible  to  de- 
termine which  of  the  conflicting  instructions 
were  followed  by  the  jury. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  706-713,  715,  716,  718;  Dec.  Dig.  «=» 
296.] 

Appeal  from  Stonewall  County  Court;  R. 
S.  TUlotaon,  Judge. 

Action  by  L.  F.  Richards  and  others  against 
the  Fire  Association  of  Philadelphia.  Judg- 
ment for  plaintiffs,  and  defendant  api)eala. 
Reversed  and  remanded. 

Crane  &  Crane,  of  Dallas,  for  appellant 
Ernest  Herring  and  J.  M.  Carter,  both  of  A»- 
permont,  for  appellees. 

DDNKLIN,  J.  The  Fire  Association  of 
Philadelphia  Issued  an  insurance  policy  upon 
a  house  owned  by  L.  F.  Richards  and  wife, 
insuring  the  same  against  loss  or  damage  by 
fire  for  a  term  of  one  year,  beginning  No- 
yember  10,  1911,  and  ending  November  10, 
1912.  The  premium  paid  by  L.  F.  Richards 
was  $3.87,  and  the  amount  of  insurance  was 
$300.  The  policy  also  contained  a  provision 
that  any  loss  or  damage  sustained  and  prov- 
en to  be  due  under  the  policy  should  be  pay- 
able to  R.  B.  Spencer  ft  Co.  as  their  interest 
might  appear,  subject  to  the  terms  and  condi- 
tions of  the  policy.  The  house  insured  was 
a  one-story  frame  building  occupied  by  h.  F. 
Richards  and  wife  as  a  dwelling  and  situated 
In  the  town  of  Aspermont,  Tex.  The  house 
was  wholly  destroyed  by  Are  on  November 
28,  1911.  On  December  20,  1911,  Sam  Buck- 
lew,  adjuster  for  the  insurance  company, 
reached  an  agreement  with  Ij.  F.  Richards 
for  tlie  settlement  of  the  daim  theretofore 
made  by  him  for  the  Ices  of  the  house,  and 
also  for  the  loss  of  its  contents,  which  were 
covered  by  another  insurance  policy  for  the 
stun  of  $250,  not  litigated  in  this  suit  By 
the  terms  of  that  agreement  the  adjuster, 
as  the  agent  and  representative  of  the  in- 
surance company,  agreed  to  pay  Richards, 
who  agreed  to  accept,  the  sum  of  $50  in  full 
satisfaction  of  said  jwlicies.  In  pursuance 
of  that  agreement  Bucklew  executed  and  de- 
livered to  Richards  a  draft,  drawn  upon 
Trezevent  &  Cochran,  generat  agents  of  the 
insurance  company  at  Dallas,  for  the  sum  of 
$60,  payable  to  the  order  of  Jj.  F.  Richards 
and  B.  B.  Spencer  &  Co. ;  the  draft  contain- 
ing the  following  stipulation : 

"It  is  agreed  that  the  Indorsement  and  col- 
lection of  uIb  draft  by  the  payee  or  payees  shall 
constitate  a  receipt  in  full  for  all  sums  due  by 


reason  of  said  loss  under  said  policy,  and  by 
said  payment  the  policies  are  canceled  in  fuu 
for  the  above  amount,  leaving  no  insurance 
thereunder  whatever.  Assured  did  this  day  8ur> 
render  the  above  numl>ered  policies  to  the  in- 
surance company.  Assured  lurther  agrees  that 
this  draft  shall  be  turned  over,  to  R.  B.  Spencer 
ft  Co." 

At  the  same  time  L.  F.  Richards  executed 
and  delivered  to  Bucklew  a  receipt  acknowl- 
edging the  payment  to  him  of  said  $50  by 
the  Fire  Association  and  containing  substan- 
tially the  same  stipulation  above  quoted  from 
the  draft  It  seems  that  the  draft  was  nev- 
er collected  by  the  payees.  This  suit  was 
instituted  to  recover  the  amount  stipulated  in 
the  policy;  the  plaintiffs  in  the  case  being 
U  F.  Richards  and  wife,  Mrs.  M.  A.  Rich- 
ards, and  R.  B.  Spencer,  H.  S.  Abott,  and  J. 
B.  Lipscomb,  composing  the  partnership  firm 
of  B.  B.  Spencer  &  Co.,  and  the  defendant  be- 
ing the  Fire  Association  named. 

In  the  petition  the  execution  and  delivery 
of  the  policy  and  the  total  destruction  of  the 
house  by  fire  were  alleged.  It  was  further 
alleged  that  at  the  time  of  the  issuance  of  the 
policy,  and  at  the  time  of  the  fire,  the  house 
was  the  homestead  of  L.  F.  Richards  and 
wife,  who  were  indebted  to  the  firm  of  B. 
B.  Spencer  &  Co.  in  the  sum  of  $120,  evidenc- 
ed by  their  eight  certain  promissory  notes 
in  the  sum  of  $15  each,  all  dated  December 
1,  1909,  which  were  given  for  material  used 
in  building  said  house,  which  said  notes  were 
secured  by  a  fumisheifs  lien  upon  the  bouse, 
fixed  In  accordance  with  the  statutory  provi- 
sions relating  thereto.  It  was  further  alleg- 
ed that  Bucklew,  defendant's  adjuster,  with- 
out the  knowledge  or  consent  of  R.  B.  Spen- 
cer ft  Co.,  and  by  threats  made  to  li.  F.  Rich- 
ards to  procure  the  Indictment  and  convic- 
tion of  his  wife,  Mrs.  M.  A.  Richards,  for 
burning  the  house,  procured  the  contract  of 
settlement  from  Richards  referred  to  above. 
It  was  alleged  that  U  F.  Richards  did  not 
wUllngly  and  freely  enter  into  said  contract 
of  settlement,  but  that  be  was  intimidated 
and  coerced  into  agreeing  to  such  settlement 
by  the  threats  so  made  by  Bucklew  to  prose- 
cute and  convict  Mrs.  M.  A.  Richards  for 
burning  said  house,  and  that  'by  reason  of 
those  facta  the  contract  of  settlement  was 
Invalid  and  of  no  force  or  effect.  It  was  fur- 
ther alleged  that  plaintiffs  had  refused  to 
accept  the  sold  draft  In  satisfaction  of  the 
said  policy.  It  was  further  alleged  that*,  as 
the  house  was  totally  destroyed,  the  policy 
became  a  liquidated  demand  against  the  de- 
fendant for  its  full  amount;  that  notice  of 
the  loss  was  duly  given  by  the  plaintiff  to 
the  defendant,  together  with  proper  proof 
thereof; 

In  its  answer  the  defendant  denied  that 
the  settlement  with  Ik  F.  Richards  was  pro- 
cured by  fraud,  duress,  or  threats  of  any 
character,  and  alleged  that  the  same  was 
made  willingly  and  freely  on  the  part  of  L. 
F.  Richards.    Defendant  further  alleged  that 
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Mrs.  K.  A.  Rlcbards  was  equally  Interested 
with  her  husband,  L.  F.  Richards,  In  the 
property  insured,  which  was  community  prop- 
erty of  the  two,  and  likewise  equally  interest- 
ed in  said  policy  as  a  cobeneflclary  with  her 
husband  therein ;  that  the  fire  which  destroy- 
ed the  building  was  due  to  the  act  or  pro- 
curement of  Mrs.  M.  A.  Richards,  who  set  fire 
thereto,  or  caused  the  same  to  be  destroyed 
by  Are,  for  the  purpose  of  collecting  the  in- 
surance upon  the  prc^rty,  and  hence  the  de- 
fendant was  not  liable  thereon.  It  was  fur- 
ther alleged  that,  while  the  policy  contained 
provisions  requiring  plalntifTs  to  furnish  to 
the  defendant  within  90  days  after  the  fire 
proof  of  said  loss,  and  that  the  policy  would 
not  be  due  and  payable  until  60  days  after 
the  furnishing  of  said  proof  of  loss,  that  said 
provisions  relative  to  the  due  date  of  pay- 
ment are  null  and  void  by  virtue  of  the  stat- 
utes of  Texas  and  the  decisions  thereunder, 
to  the  effect  that.  In  the  event  of  the  total 
destruction  of  a  building  by  fire,  the  policy 
of  flre  Insurance  thereon  shall  be  considered 
a  liquidated  demand  upon  which  suit  may 
be  instituted  immediately  after  the  flre.  A 
further  stipulation  contained  In  the  policy 
was  also  specially  pleaded,  reading: 

"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing  re- 
quirements, nor  unless  commenced  within  2 
years  next  after  the  fire." 

Defendant  alleged  that  the  suit  had  been 
instituted  more  than  2  years  after  the  fire, 
and  pleaded  the  stipulation  last  mentioned 
as  a  bar  to  any  recovery.  A  trial  before  a 
Jury  resulted  in  a  verdict  and  Judgment  In 
favor  of  plaintiffs  for  the  sum  of  |300,  with 
Interest  from  date  of  suit,  from  which  Judg- 
ment the  defendant  has  prosecuted  this  ap- 
peal. 

As  noted  already,  the  flre  which  destroyed 
the  house  occurred  on  November  28,  1011. 
This  suit  was  Instituted  December  29,  1913, 
more  than  2  years  after  the  date  of  the  flre, 
and  by  different  assignments  of  error  appel- 
lant insists  that  the  provision  in  the  policy 
last  quoted,  to  the  effect  that  no  suit  or  ac- 
tion on  the  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  In  any  court  of 
law  or  equity,  not  commenced  within  2  years 
next  after  the  flre,  was  a  complete  bar  to 
any  recovery,  and  that  the  court  erred  in 
refusing  a  peremptory  instruction  in  Its  fa- 
vor as  requested ;  also  in  refusing  to  sustain 
defendant's  special  exceptions  to  the  petition, 
which  exceptions  presented  the  same  defense, 
and  in  submitting  any  instruction  to  the  Jury 
which  would  permit  a  verdict  in  plaintiff's 
fkvor  upon  any  theory. 

Article  4874,  3  Vernon's  Sayles'  Tex.  Olv. 
Stat.,  reads: 

"A  fire  insurance  policy,  in  case  of  a  total  loss 
by  flre  of  property  insured,  shall  be  held  and 
considered  to  be  a  liquidated  demand  agninst  the 
company  for  the  full  amount  of  such  policy: 
Provided,  that  the  provisions  of  this  article  shall 
not  apply  to  personal  property." 


Article  5713  of  the  Statutes  reads: 
"It  Shan  be  unlawful  for  any  person,  firm,  oo^ 
poration,  association  or  combination  of  whatso- 
ever kind  to  enter  into  any  stipulation,  contract, 
or  agreement,  by  reason  whereof  the  time  in 
which  to  sue  thereon  is  limited  to  a  shorter  pe- 
riod than  two  years.  And  no  stipniation,  con- 
tract, or  agreement  for  any  such  diorter  limita- 
tion in  which  to  sue  shall  ever  be  valid  in  this 
state." 

Article  6714  reads,  in  part,  as  follows: 

"No  stipulation  in  any  contract  requiring  d» 
tice  to  be  given  of  any  claim  for  damages  as  a 
condition  precedent  tO'  the  right  to  sue  thereon 
shall  ever  be  valid,  unless  such  stipulation  is  rea- 
sonable; and  any  such  stipulation  fixing  the 
time  within  which  sueb  notice  shall  be  given  at 
a   less   period    than   90   days   shall   be   void. 

In  the  case  of  Taber  t.  Western  VvXod.  TeL 
CJo.,  104  Tex.  272,  137  S.  W.  106,  34  L.  R.  A 
(N.  S.)  185,  the  T^egpraph  Company,  which 
was  sued  for  damages  for  negligent  delay  in 
the  transmission  and  delivery  of  a  message, 
pleaded  in  bar  of  the  action  the  failure  of 
the  sender  of  the  message  to  comply  with  the 
following  stipulation  contained  in  the  con- 
tract: 

"All  messsges  taken  by  this  company  are  sub- 
ject to  the  following  terms:  The  company  wiQ 
not  be  liable  for  damages  or  statutory  penalties 
in  any  case  where  the  claim  is  not  presented  ia 
writing  within  90  days  after  the  message  is  filed 
with  the  company  for  transmission." 

In  that  case  our  Supreme  Court,  referring 
to  article  5714  of  the  Statutes,  said: 

"The  statute  is  plain  in  its  terms  that  'any 
such  stimulation  fizin;;  the  time  within  which 
such  notice  shall  be  given  at  a  less  period  than 
90  days  shall  be  void.'  The  provision  in  the  con- 
tract requiring  that  notice  shall  be  given  withia 
90  days  after  the  filing  of  the  message  we  con- 
strue to  mean  that  such  notice  shaU  be  giren 
before  the  expiration  of  00  days  after  the  filing 
of  the  message,  and  hence  is  void.  The  statute 
gives  a  claimant  00  full  days  as  the  shortest  time 
to  which  he  may  be  prescribed  by  contract  in 
presenting  his  claim  for  damages,  and  any 
abridgment  of  that  right  annuls  Uie  contract 
The  New  York  Court  of  Appeals,  in  Merchants' 
&  Traders'  Bank  v.  Mayor,  97  N.  T.  361,  ia 
construing  a  city  ordinance  which  provides  for 
notice  to  be  given  'at  any  time  wiuun  10  days 
after  the  completion'  of  certain  work,  held  such 
ordinance  to  mean  that  notice  must  be  given  be- 
fore the  expiration  of  10  days  after  the  comple- 
tion of  the  work.  It  is  our  opinion  that,  even  if 
the  stipulation  was  not  repugnant  to  the  provi- 
sions of  the  statute  by  requiring  the  notice  to 
be  given  'within  90  days,'  the  same  is  nevertbe 
less  void  by  virtue  of  the  provision  arbitrarily 
fixing  the  period  from  which  the  90  days  shall 
be  commuted  at  the  time  of  filing  the  message,  as 
contradistinguished  from  the  time  the  cause  of 
action  arose  as  provided  for  in  the  statute  as  we 
construe  its  meaning." 

T.  &  P.  By.  Co.  T.  Langbehn,  160  8.  W.  1188, 
Smith  V.  I.  &  G.  N,  Ky.,  138  S.  W.  1074,  and 
St.  h.  ft  S.  W.  Ry.  V.  Braaa,  133  S.  W.  1075, 
are  to  the  same  effect 

In  Continental  Insurance  Co.  y.  Chase,  33 
S.  W.  602,  it  was  held  that  under  the  article 
of  the  statute  now  numbered  4874,  providing 
that  a  flre  insurance  policy  upon  property 
other  than  personal  property  shall  be  con- 
sidered a  liquidated  demand  whenever  the 
property  is  wholly  destroyed  by  flre,  no  ef- 
fect could  be  given  to  a  provision  in  a  policy 
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reqalstng  the  Insured  to  furnish  to  the  com- 
IMUiy  proof  of  such  Ices  within  60  days  after 
fire,  and  farther  stipulating  that  no  suit 
should  be  instltnted  upon  the  policy  until 
such  proof  had  been  so  foraished.  In  that 
connection  the  court  said: 

"If  the  amount  due  is  fixed  and  settled,  we 
cannot  see  how  it  can  be  open  for  adjustment, 
proof,  or  anything  else  but  payment.  The  hold- 
er of  the  policy  in  sacfa  cases  has  nothing  to  do 
but  to  present  his  policy  for  payment,  as  he 
would  a  promissory  note.  It  is  due  when  the 
loss  occurs,  regardless  of  the  stipulations  in  the 
contract  to  the  effect  that  it  shall  be  due  so  many 
days  after  proof  of  loss,  for  this  statute  has  done 
away  with  proof  of  loss  for  any  purpose  what- 
ever." 

To  the  same  effect  are  the  following  deci- 
sions: Georgia  Home  Ins.  Oo.  t.  Leaverton. 
33  S.  W.  579;  Hamburg-Bremen  Ins.  C!o.  v. 
Buddell,  87  Tex.  CIt.  App.  30,  82  S.  W.  826; 
Fire  Association  of  Philadelphia  y.  Strajr- 
hom,  165  S.  W.  901. 

[1-8]  Under  those  antborltlea  we  hold  that 
if  appellant  was  liable  upon  the  policy  in 
suit  the  amount  of  that  liability  was  due  Im- 
mediately after  the  fire  occurred,  and  that 
the  stipulation  contained  In  the  policy  for 
notice  and  proof  of  loss  to  be  made  aa  a  pre- 
requisite to  the  right  to  sue  upon  the  policy 
was  yoid,  as  alleged  by  appellant  In  its  an- 
swer. In  Tex.  &  Pac.  Ry.  Co.  v.  Langbehn, 
158  S.  W.  244,  a  stipulation  In  the  bill  of 
lading  for  goods  shipped,  and  for  the  loss 
of  which  the  suit  was  instltnted,  was  invoked 
by  the  railway  company  as  a  bar  to  the  ac- 
tion,   l^iat  stipulation  read:  • 

"In  no  eyent  shall  any  suit  be  sustained,  nn- 
leas  the  same  shall  be  commenced  before  the  ex- 
piration of  2  years  from  the  date  the  cause  of 
action  accrued.'' 

Article  6713  of  the  Statutes  quoted  above 
was  invoked  in  reply  to  that  contention.  In 
that  case  the  Court  of  Appeals  at  Galveston 
held  that  the  stipulation  in  the  bill  of  lading 
was  In  yiolation  of  that  statute,  and  there- 
fore Invalid.  The  conclusion  so  reached  was 
predicated  upon  the  decision  of  our  Supreme 
Court  In  Taber  y.  Western  Union,  supra. 
In  other  words,  it  was  held  that  if  a  provl- 
slpn  In  a  contract  requiring  notice  of  dam- 
ages to  be  given  within  90  days  was  in  viola- 
tion of  article  6714,  as  decided  in  the  Taber 
Case,  then  the  provision  in  the  bill  of  lading, 
requiring  suit  to  be  instituted  before  the  ex- 
piration of  2  years  from  the  date  the  cause 
of  action  accrued,  fixed  a  period  of  limita- 
tion for  the  institution  of  the  suit  shorter 
than  2  years  and  was  therefore  in  violation 
of  article  6713  of  the  statute.  In  that  case 
the  majority  of  the  court  criticised  the  de- 
cision in  the  Taber  Case,  but  felt  constrained 
to  follow  it,  and  to  hold  that  the  principle 
was  decisive  of  the  question  then  determined. 

The  provision  in  the  policy  is  substantially 
the  same  as  the  one  noted  in  the  bill  of  lad- 
ing in  the  Langbehn  Case  last  referred  to. 
Article  6713  is  one  of  the  articles  of  tiUe  87 
upon  the  subject  of  limitation  of  actions,  em- 
bracing all  our  statutes  of  limitation,  all  of 
which  statutes  require  suits  upon  different 
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causes  of  action  to  be  Instituted  "within"  1, 
2,  3,  4,  6,  and  10  "years,"  respectively.  And 
while  we  have  concluded  to  follow  the  opin- 
ion of  the  Court  of  Appeals  for  the  First  Dis- 
trict in  the  Langbehn  Case,  for  the  reasons 
therein  stated,  yet,  if  the  question  were  one 
of  first  impression,  the  majority  at  least 
would  be  inclined  to  hold  that  article  6713 
should  be  construed  as  prohibiting  a  stipula- 
tion in  any  contract  fixing  a  period  of  lim- 
itation for  suit  thereon  to  a  period  shorter 
than  is  fixed  by  the  statute  of 'limitation  of  2 
years,  rather  than  as  adding  1  day  to  that 
period. 

The  Jury  were  instructed.  In  effect,  that 
the  contract  of  settiement  was  valid  and 
binding  upon  the  plaintiffs,  unless  the  same 
was  obtained  through  duress,  as  pleaded  by 
them. 

[41  Appellant  earnestly  insists  that  the  ev- 
idence was  insufficient  to  sustain  the  plea 
that  the  contract  of  settlement  was  procured 
through  duress  exerted  upon  Richards.  Tes- 
timony at  length  is  cited  strongly  tending  to 
negative  the  truth  of  such  finding  by  the 
Jury.  According  to  Bucklew's  testimony, 
which  was  corroborated  by  other  evidence, 
Bucklew  procured  the  affidavits  from  sev- 
eral of  the  citizens  residing  at  Aspermont 
relative  to  the  origin  of  the  fire.  In  a  con- 
versation with  Ia  F.  Richards,  Just  before  the 
settiement  was  agreed  to,  he  submitted  those  ' 
affidavits  to  Richards,  and  at  the  time  stated 
to  him  in  substance  that  he  believed  Mrs. 
Richards  set  fire  to  the  house,  and  that  that 
belief  was  based  upon  the  information  con- 
tained in  the  affidavits.  Bucklew  further  tes- 
tified, in  effect,  that  Richards  took  the  affi- 
davits with  him  and  repaired  to  the  office  of 
his  attorney  for  advice  relative  to  the  prop- 
osition already  made  by  Bucklew  to  pay  the 
sum  of  $50  in  full  settlement  of  the  two  pol- 
icies of  insurance,  one  being  upon  the  con- 
tents of  the  house,  and  the  other  being  the 
policy  in  controversy  in  this  suit  upon  the 
building;  that,  after  consulting  with  his  at- 
torney, Richards  freely  and  voluntarily 
agreed  to  the  settlement;  and  that  Bucklew 
at  no  time  made  any  of  the  threats  charged 
in  plaintiffs'  petition.  But  opposed  to  that 
testimony  was  the  testimony  of  Richards 
himself,  substantially  that  such  threats  were 
made  by  Bucklew,  and  that  he  was  thereby 
coerced  and  intimidated  to  accept  the  propo- 
sition of  settiement  made  by  Bucklew.  He 
further  testified  that  after  Bucklew  submit- 
ted the  proposition,  and  made  the  threats  to 
send  his  wife  to  the  penitentiary  unless  the 
proposition  was  accepted.  He  (Richards)  did 
go  out  to  consult  his  lawyer,  who  returned 
with  him  to  Bucklew ;  that  the  attorney  then 
requested  of  Bucklew  to  show  him  the  affi- 
davits upon  which  he  based  his  opinion  that 
Mrs.  Richards  had  burned  the  house,  but 
that  this  request  was  declined  by  Bucklew; 
that  thereupon  the  attorney  declined  to  ad- 
vise Richards  whether  or  not  to  accept  the 
proposition,  by  reascm  of  his  Ignorance  of 
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the  Information  upon  which  Bocklew's  charge 
was  based.  Other  evidence  was  Introduced 
tending  In  some  respects  to  corroborate  the 
testimony  of  Richards.  In  view  of  such  evi- 
dence on  the  part  of  plaintiffs,  the  assign- 
ment now  under  discussion  must  be  over- 
ruled. 

[5]  Error  has  been  assigned  to  the  follow- 
ing instruction  given  by  the  court  to  the 
Jury: 

"If  you  believe  from  the  evidence  that  defend- 
ant, after  the  destruction  of  said  bouse  above 
described,  with  knowledge  thereof,  denied  its  lia- 
bility to  plaintiff«  and  refused  to  pay  plaintiffs 
the  amount  of  said  insurance,  you  will  find  In 
favor  of  plaintiffs,  unless  you  further  believe 
that  said  house  was  destroyed  by  the  act  or  pro- 
curement  of  plaintiff  Mrs.  M.  A.  Bidiards,  in 
which  event  you  will  find  for  the  defendant." 

The  criticism  of  this  Instruction  is  that 
It  ignores  other  Issues  under  which  the  Jury 
would  be  justified  in  finding  for  the  defend- 
ant The  instruction  clearly  ignores  and  ex- 
cludes any  defense  to  the  suit  by  reason  of 
the  contract  of  settlement.  In  effect.  It  Is  a 
peremptory  instruction  that  the  contract  of 
settlement  was  invalid  and  of  no  binding 
force  or  effect. 

Appellee  Insists  that  the  error,  if  any,  in 
the  instruction,  was  harmless.  In  view  of  the 
fact  that  in  other  portions  of  the  charge  the 
Jury  were  instructed,  in  effect,  that  the  con- 
tract of  settlement  would  preclude  a  recov- 
ery unless  the  plea  of  the  plaintiffs  that  the 
same  was  executed  under  duress  was  sus- 
tained, and  that  the  burden  was  upon  plain- 
tiffs to  sustain  that  plea.  It  is  impossible  to 
determine  which  of  these  conflicting  instruc- 
tions were  followed  by  the  Jury,  and  In  the 
absence  of  any  showing  that  the  error  in  the 
instruction  quoted  did  not  Influence  the  Jury 
to  the  defendant's  prejudice,  the  assignment 
of  error  now  under  discussion  must  be  sus- 
tained. Burgher  v.  Floore  (Sup.)  174  S.  W. 
819;  Railway  Co.  v.  Sage,  98  Tex.  438,  84 
S.  W.  814. 

Reversed  and  remanded. 


CHICAGO.  B.  I.  &  G.  RT.  CO.  r.  LOFTIS 

et  uz.     (No.  8249.) 

(Coart  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct.  80,  1916.) 

1.   RArLBOADB  «=>398— INJUST  to  PbBSOR   on 

Tracks  —  Discovbry  of  Perii.  by  Train 

CbEW— SUFTICIENOY  OF  EVIDENCE. 

In  an  action  against  a  railroad  for  death  of 
plaintiffs'  minor  son,  struck  by  defendant's  train 
while  walking  on  the  track,  evidence  held  to  au- 
thorize finding  that  defendant's  engine  crew  dis- 
covered the  child  on  the  track,  unaware  of  the 
approaching  train,  in  time  to  have  avoided  the 
death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1356,  1358-1363 ;  Dec.  Dig.  «s> 
398.] 

8.  Railroads  «=3.300— Injury  to  Person  on 

TbACKS— OoNTBICUrOHY  NbOUGENCS— lUKA- 

teriality. 

Where  defendant  railroad's  engine  crew  was 
gailty  of  negligence,  proximately  rMUlting  in  the 


death  of  one  walking  along  the  track,  after  their 
discovery  of  the  peril,  it  was  immaterial  th»t 
such  person  was  gailty  of  contributory  negli- 
gence in  entering  upon  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {|  1324,  1325 ;   Dec.  Dig.  <S=»390.) 

3.  .Railroads  «=»400— Injury  to  Person  on 
Ta&CKfi— Hion  Ratb  or  Speed  of  £:noinb- 
Question  for  Jury. 

In  an  action  against  a  railroad  for  the  death 
of  plaintiffs'  minor  son,  struck  by  locoo>otiT« 
while  walking  on  defendant's  tracks,  questioa 
whether  defendant  negligently  operated  its  eo- 
fdne  at  a  high  rate  of  speed  held  for  the  jury  on- 
der  the  evidence. 

PGd.  Note.— FV)r  other  cases,  see  Railroads, 
Gent  Dig.  H  1365-1381;    Dec.  Dig.  ^=>400.] 

Appeal  from  District  Court,  Wise  Coonty; 
F,  O.  McKlnsey,  Judge. 

Action  by  W.  F.  Loftls  and  wife  against 
the  Chicago,  Rock  Island  &  Gulf  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Afllrmed. 

Lassiter,  Harrison  &  Rowland,  of  Pt. 
Worth,  and  McMurray  &  Gettys,  of  Decatur, 
for  appellant  R.  E.  Carswell,  of  Decatur, 
and  H.  E.  Lobdell,  of  Bridgeport,  for  appel- 
lees. 

CONNER,  C.  J.  This  suit  was  Instituted 
by  W.  F.  Loftls  and  May  Loftls  to  recover 
damages  for  the  death  of  their  minor  son, 
Denny  Loftls,  who  It  was  alleged  had  been 
run  over  and  kUled  by  one  of  appellant's 
locomotive  engines  in  August,  1912.  On  a 
former  appeal  Judgment  in  appellees'  favor 
was  reversed,  on  the  ground  that  the  evi- 
dence was  insuffldent  to  warrant  the  sub- 
mission of  the  issues  of  negligence  in  operat- 
ing the  engine  at  an  excessive  speed  and 
without  keeping  a  proper  lookout  See  C. 
R.  I.  &  G.  (Ry.  Ca  v.  LofUs,  168  S.  W.  ««. 
On  the  last  trial  the  issue  of  a  failure  on 
the  part  of  the  operatives  of  the  eughie  to 
keep  a  proper  lookout  was  not  submitted; 
tlie  case  being  submitted  on  the  issues  of 
contributory  negligence  on  the  part  of  de- 
ceased, and  of  negligence  on  the  part  of  ap- 
pellanfs  servants  in  operating  the  englAe 
at  a  dangerous  rate  of  speed,  and  in  falling 
to  exercise  due  care  to  avoid  injury  after 
discovering  that  Denny  Loftls  was  in  a  situa- 
tion of  peril.  From  a  Judgment  on  these 
issues  in  apellees'  favor,  appellant  has  agaiji 
appealed. 

As  submitted  to  us  for  revision,  only  tbiee 
contentions  are  made.  They  are,  first,  that 
there  was  no  evidence  to  warrant  the  sub- 
mission to  the  Jury  of  the  Issue  that  the  de- 
fendant negligently  operated  the  engine  at 
a  high  rate  of  speed;  second,  that  the  de- 
ceased was  gtillty  of  contributory  negli- 
gence; and,  third,  that  there. is  no  evidence 
to  warrant  the  submission  to  the  Jui7  of  the 
Issue  of  the  defendant's  negligence  after  the 
discovery  of  the  peril  of  deceased.  In  the 
view  we  have  taken  of  the  case,  the  control- 
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Ung  <iaesUaii  relates  to  tbe  issue  of  dlscoT- 
ered  peril,  and  we  will  tberefore  address 
oarselves  to  It  flist. 

[1]  In  a  general  way  the  evidence  shows 
that  appellant's  line  of  railway  extends  in  a 
soatheasterly  and  northwesterly  direction 
through  the  town  of  Bridgeport,  In  Wise 
county.  Bridgeport  is  a  town  of  8(Mne  2,600 
inhabitants,  living  on  either  side  of  the  rail- 
way, and  divided,  as  designated  in  the  testi- 
mony. Into  East  and  West  Bridgeport. 
There  is  a  passenger  depot  about  midway  of 
the  town,  with  crossings  substantially  at 
right  angles  with  the  railway,  both  north 
and  south  of  the  passenger  depot  South  of 
the  passenger  depot,  several  hundred  feet, 
is  situated  a  freight  depot  From  a  point 
a  Short  distance  north  of  the  upper  or  north- 
em  crossing,  one  or  more  switch  tracks  lead- 
ing to  the  right  diverge  from  the  main  line. 
It  appears  that  on  tbe  day  of  the  injury  the 
deceased,  who  was  about  13  years  old,  ap- 
proached the  railway  tracks  from  the  east 
and  along  the  crossing  south  of  the  passenger 
depot  When  he  arrived  upon  the  main 
track,  the  more  easterly  one,  he  turned  south 
and  continued  to  walk  between  the  rails  until 
he  was  overtaken  by  the  engine  that  ran 
over  him.  The  operatives  of  the  engine  had 
been  engaged  in  some  switching  north  of  the 
crossing  on  the  north  side  of  the  passenger 
depot,  and  the  engine  had  been  attacrhed  to 
some  five  or  six  heavily  loaded  cars,  and  was 
backing  south  along  the  main  track  at  a 
speed  of  some  10  or  12  miles  per  hour.  The 
engineer  was  on  the  east  or  right-hand  side 
of  the  engine,  with  his  face  to  the  north, 
looking  for  signals  from  the  conductor,  locat- 
ed at  a  switch  stand  beyond  him.  The  fire- 
man was  on  the  west  or  left-hand  side  of 
the  engine,  with  his  foce  to  the  south,  look- 
ing, as  he  testified,  for  objects  that  might  be 
upon  the  track. 

There  was  evidence  tending  to  show  that, 
when  the  backing  train  reached  a  point 
about  opposite  the  northern  end  of  the  pas- 
senger depot  the  fireman  saw  the  deceased 
approaching  the  track  south  of  the  passen- 
ger depot  and  when  but  a  few  steps  from 
it,  with  his  head  down  and  without  apparent 
knowledge  of  the  train's  approach;  that  a 
moment  later,  as  the  deceased  turned  down 
the  track,  he  called  to  the  engineer  to  blow 
the  whistle,  as  there  was  a  man  on  the 
track ;  that  the  engineer,  upon  the  first  call, 
appeared  not  to  understand  what  the  fireman 
had  said,  but,  on  the  call  being  repeated,  the 
engineer  immediately  blew  the  whistle,  this 
oocnrrlng  at  a  point  when  the  engine  was 
about  opposite  tbe  center  of  the  passenger 
depot  and  from  130  to  200  feet  from  the  point 
where  tbe  deceased  was  overtaken.  The 
engineer  and  fireman  both  testified  that  im- 
mediately upon  tbe  blowing  of  the  whistle 
the  engineer  reversed  his  engine  and  applied 
tbe  air  brakes  thereon,  with  which  alone  tbe 
train  was  supplied,  and  did  all  that  could 
be  done  in  order  to  avoid  the  injury.    There 


was  other  testimony,  however,  from  witness- 
es at  near-by  points,  who  were  alarmed  at 
the  sltoatiou  of  the  deceased  and  in  a  situa- 
tion to  observe,  and  who  testified  that  they 
did  observe,  that  there  was  no  diminution 
or  slacking  of  the  train's  speed  until  just 
before  the  tender  of  the  engine  struck  the 
deceased.  There  was  evidence  further  tend- 
ing to  show  that  the  engine  and  train  could 
have  been  stopped,  at  the  rate  of  speed  it 
was  going,  within  a  distance  from  130  to  200 
feet  but  that  it  did  not  in  fact  stop  until 
after  it  had  gone  about  that  distance  after 
it  struck  the  deceased. 

From  what  the  evidence  shows  that  the 
fireman  said  and  did,  the  outcries  of  alarm 
on  the  part  of  some  sectionmen  along  the 
track  just  south  of  where  the  deceased  was 
struck,  and  other  drcumstences,  we  think 
the  jury  were  authorized  to  draw  the  conclu- 
sion that  the  operatives  of  appellant's  engine 
discovered  that  the  deceased  was  on  the 
track,  in  a  perilous  situation  and  without  a 
consciousness  of  the  approaching  train,  in 
time  in  all  probability  to  have  avoided  the 
serious  consequences  which  resulted,  bad 
they  in  fact  exercised  that  high  degree  of 
care  which  the  law  required  of  them  under 
the  circumstances.  Snnches  v.  Railway  Co., 
88  Tex.  117,  30  S.  W.  431 ;  T.  &  P.  Ry.  Co.  v. 
Breadow,  90  Tex.  26,  36  S.  W.  410.  The  evi- 
dence tends  to  further  show  that,  when  first 
struck,  the  deceased  was  not  immediately 
killed,  but  either  he  or  some  part  of  bis 
clothing  caught  upon  some  of  the  rods  or 
projections  of  the  tender,  and  that  he  was 
dragged  along  the  track  for  some  time  before 
he  finally  fell  and  was  run  over,  and  as  it 
seems  to  us  in  the  Interest  of  the  preserva- 
tion of  human  life  we  may  lawfully  draw 
the  inference,  as  the  jury  may  have  done 
that,  had  the  operatives  of  the  engine  in  fact 
done  all  that  they  could  have  done  to  have 
stopped  the  train  immediately  upon  the  dis- 
covery of  the  deceased's  peril,  the  final  result 
would  not  have  been  tbe  actual  loss  of  life, 
though  possibly  it  may  have  resulted  in  some 
injury.  See  N.  T.  Traction  Co.  v.  Mullins, 
44  Tex.  Civ.  App.  666,  99  S.  W.  433,  and 
cases  there  cited.  On  the  whole,  therefore, 
we  are  of  the-  opinion  that  there  was  no  er- 
ror on  the  part  of  the  court  in  submitting 
the  issue  of  discovered  peril,  and  that  it  can- 
not be  said  that  the  evidence  is  lusnfflcient 
to  sustain  tbe  verdict  and  judgment  in  ap- 
pellees' favor  on  that  Issue.  All  assignments, 
therefore,  presenting  these  questions,  are 
overruled. 

[2]  The  remaining  questions,  we  think, 
may  be  briefiy  disposed  of.  If  tbe  operatives 
of  appellant's  locomotive  engine  were  guilty 
of  negligence  proximately  resulting  in  the 
death  of  Denny  Loftls  after  the  discovery  of 
his  peril,  it  is  wholly  immaterial,  as  has 
been  often  determined,  that  Denny  Loftls 
was  guilty  of  contributory  negligence  in  en- 
tering upon  the  track.  See  Sanches  v.  S.  A. 
&  A.  P.  By.  Co.,  88  Tex.  UT,  80  a  W.  481; 
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M.,  K.  &  T.  Ry.  Co.  t.  Ferris,  23  Teac  dr. 
App.  215,  65  S.  W.  U19. 

W  To  the  remaining  contention,  raised  In 
several  forms  by  the  assignments  of  error, 
to  wit,  "that  there  was  no  evidence  to  war- 
rant the  submission  to  the  jury  of  the  issue 
that  the  defendant  negligently  operated  the 
engine  at  a  high  rate  of  speed,"  we  cannot 
assent  In  addition  to  what  we  have  stated 
as  to  the  situation  of  Bridgeport,  the  number 
of  its  inhabitants,  the  load  of  the  train,  the 
absence  of  brakes,  esc^t  upon  the  engine, 
the  backing  of  the  engine  with  the  tender 
forward,  eta.  It  was  further  shown  that 
Inhabitants  of  the  town  of  Bridgeport  habitu- 
ally and  frequently  wallced  on  and  along  the 
track  of  the  railway  hereinbefore  described, 
and  that  the  engine  at  the  time  was  being 
propelled  along  a  downgrade.  In  the  light  of 
all  of  these  circumstances,  we  feel  unable  to 
say  that  there  was  "no  evidence  to  warrant 
the  submission  of  the  Issue,"  and  this  Is  the 
specific  objection  made. 

All  assignments,  therefore,  raising  the 
question,  are  overruled,  and  the  judgment 'is 
affirmed. 


GONZALES  V.  OAROIA.     (No.  6618.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  8,  1916.) 

Fbauds,  Statute  of  9=>23— Pboiobe  to  An- 
swEB  roB  Anothxb'b  Default  —  Obiginax 
OB  Collatebal  Pbomise. 

Where  a  Mexican  colonel,  desiring  the  serv- 
ices as  soldier  of  a  person  under  indictment,  in- 
duced plaintiff  to  sign  such  person's  bail  bond  aa 
a  surety,  by  promising  to  pay  any  sums  for 
which  plaintifc  might  become  liable  on  account 
of  the  forfeiture  of  the  bond,  the  contract  was 
an  original  one,  not  within  the  statute  of  frauds. 
(Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  «  18,  19;  Dec.  Dig.  «=923.] 

Appeal  from  District  Court,  Webb  County; 
X  r.  MuUally,  Judge. 

Action  by  Pilar  Oarda  against  Clemente 
G.  Gonzales.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

A.  Winslow,  of  Laredo,  for  appellant  Wll- 
mer  Threadglll,  of  Laredo,  for  appellee. 

FLT,  0.  J.  This  la  a  suit.  Instituted  by 
appellee  against  appellant  for  the  recovery  of 
$278.40.  The  case  was  tried  before  the  court 
wltbout  a  Jury,  and  Judgment  was  rendered 
for  appellee  against  appellant  for  the  sum 
of  $233.46. 

The  only  point  in  the  case  Is  as  to  whether 
appellant  is  responsible  to  appellee  on  an 
oral  promise  made  by  him  to  appellee  to 
reimburse  him  for  any  sums  that  be  might 
pay  out  on  account  of  the  forfeiture  of  a 
bail  bond  by  Maximo  Martinez,  who  was  un- 
der indictment.  Appellee  was  Induced,  by 
the  promise  of  appellant  to  pay  any  sums  for 
which  he  might  become  liable  on  account  of 
the  forfeiture  of  the  bond,  to  sign  the  bond 
as  a  surety.    The  bond  was  forfeited,  and  ap- 


pellee was  ccHnpelled  to  pay  the  amount  of 
It 

Appellant  pleaded,  am(»ig  other  things,  tlie 
statute  of  frauds,  In  that  the  promise  made 
by  him  to  appellee  was  not  in  writing.  The 
contract  was  an  original  one  between  appel- 
lant and  appellee;  the  consideration  being 
that  appellant,  who  was  a  colonel  among  the 
Mexicans,  desired  Martinez's  services  in 
Mexico  as  a  soldier.  The  contract  did  not 
come  within  the  purview  at  the  statute  of 
frauds,  and  appellant,  upon  the  forfeltara 
of  the  bond  and  the  payment  of  the  amount 
of  It  by  aiH)eUee,  was  liable  to  him  for  that 
amount  Porter  v.  Norman,  136  S.  W.  1178; 
Spencer  v.  Nalle,  143  a  W.  991;  Ferrell  v. 
Milliean,  156  S.  W.  230. 

The  Judgment  Is  affirmed. 


Mclaughlin  v.  terbell  bros. 

(No.  474.) 

(Court  of  Civil  Appeals  of  Texas.     El  Pam, 

Oct  28,  1915.     Rehearing  Denied 

Nov.  18,  1915.) 

1.  Saum  4s>355— Action  fob  Pbick— Vabi- 

ANCE. 

Where,  in  an  action  to  recover  for  wood 
sold,  the  petition  alleged  in  the  first  paragraph 
that  defendant  agreed  to  purchase  from  plain- 
tiffs certain  ears  of  wood,  and  in  the  second 
paragraph  alleged  that  in  pursuance  oi  the 
contract,  plaintiffs  sold  and  delivered  to  defend- 
ant 10  cars  of  wood,  aggregating  185  conis, 
evidence  that  plaintiffs  had  contracted  with  de- 
fendant to  shi^  him  450  cords  of  wood  was  not 
at  vaijance  with  the  contract  pleaded. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  U  1025-1043;   Dec.  Dig.  <3=>355.] 

2.  Sales    ®=»181— Action  fob  Pbice  — Evi- 
dence—lM)iATKBiAi.iTr. 

In  an  action  to  recover  for  certain  can  of 
wood  contracted  by  plaintiffs  to  be  sold  defend- 
ant f.  0.  b.  A.,  the  exclusion  from  evidence  of 
freight  bills  of  the  railroad  company,  offered  to 
show  the  number  of  cords  of  wood  contained  in 
each  of  the  10  cars  received  by  defendant  at 
H.,  was  proper,  in  the  absence  of  a  denial  of 
the  allegation  of  the  petition  that  delivery  was 
to  be  made  1  o.  b.  cars  at  A.,  it  being  imma- 
terial what  number  of  cords  of  wood  were  in  the 
cars  on  their  arrival  at  H. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  473-491 ;   Dec.  Dig.  <8=>181.] 

3.  Evidence  «=318—MATEBiAijTr— Basis  of 
Pbobativk  Fobce. 

In  an  action  for  wood  sold  f.  a  b.  cars  at 
A.,  in  the  absence  of  evidence  as  to  the  correct- 
ness of  the  statement  in  freight  biUs  of  the 
railroad  as  to  the  number  of  cords  of  wood  on 
arrival  at  H.,  the  exclusion  of  such  billa  was 
proper. 

[Ed.   Note.— For   other   cases,   see  Evideneet 
Cent  Dig.  {f  U93-1200 ;   Dec.  Dig.  •8=>31S.l 

4  Evidence  «=>158,  318  — Best  Evidence— 

He  ABSAT— B  OOK . 

In  an  action  for  the  price  of  certain  cords 
of  wood  sold  f.  o.  b.  cars  at  A.,  and  transportra 
to  the  buyer  at  H.,  who  claimed  to  have  receiv- 
ed less  than  plaintifCs  sued  to  recover  for,  a  cop7 
of  the  American  Railway  Equipment  Register, 
there  being  testimony  that  it  was  in  general 
use  among  railways  in  the  United  States,  as  to 
the  capacity  of  freight  cars,  supported  by  tes- 
timony of  a  witness  of  experience  that  he  knew 


^saFor  otbar  oases  ■••  ■am*  topic  miiA  KBY-NUMBEa  In  all  K*7-Numt)«red  Dlgasta  and  Induw 

Google 


Digitized  by ' 


>8' 


TezJ 


MoLAUOHLIN  y.  TERRKT.I,  BROS. 


933 


that  the  facts  stated  in  the  journal  were  cor- 
rect, was  admissible  in  evidence  to  shqw  the 
capadty  of  the  10  cars  containing  the  wood. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.   Dig.    H  472,  473,   474%-604,   506-626, 
1193-1200;   Dec.  Dig.  «=5>168,  818.] 
6.  EvioxncK  «=>818  —  HxABSAT  —  Mkko&ak- 

DUK. 

In  an  action  to  recover  for  cords  of  wood 
■old  f.  o.  b.  cars  A.  and  delivered  to  defendant 
at  H.,  where  the  American  Railway  Equipment 
Register  was  admissible  to  show  the  dimensions 
of  the  cars  which  contained  the  shipment,  a 
memoracdum,  excerpting  from  such  register 
the  dimensions  of  the  particular  cars  carrying 
the  shipment,  testified  to  be  a  copy  of  their  di- 
mensions as  given  in  the  register,  was  admissi- 
ble in  evidence  to  conserve  time  and  to  avoid 
looking  ap  in  the  register  the  statement  as  to 
the  capaaty  of  each  individual  car. 

(Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §g  1193-1200;    Dec.  Dig.  <S=>318.] 

6.  Triai,  €=9273— Ihstruotionb— Objections. 

Under  Rev.  St.  1011,  art  1971,  as  amend- 
ed by  Act  33d  Leg.  c.  59,  providing  that  the 
charge  shall  be  in  writing,  signed  by  the  judge, 
and  submitted  to  the  parties  for  inspection, 
that  objections  thereto  shall  be  presented  to  the 
court  before  the  charge  is  read  to  the  jury,  and 
that  all  objections  not  so  made  and  presented 
shall  be  considered  waived,  an  objection  to  a 
paragraph  of  the  charge,  not  made  and  pre- 
sented to  the  court  before  the  charge  was  read 
to  the  jury,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {f  680-682;    Dec.  Dig.  «=>273.] 

7.  Saucs  «=>181  —  Dklivubt   of  QuibNnrr 

SpeCIFISD — SUFHOIKNCT  OF  EVIDENCE, 

In  an  action  to  recover. for  a  shipment  of 
wood  sold  f.  o.  b.  cars  at  A.  and  delivered  at  H^ 
defendant  claiming  the  shipment  contained  132 
cords  only,  plaintiffs  claiming  it  contained  186, 
evidence  on  the  point  held  sufficient  to  support 
verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dw.  H  473-491 ;   Dec  Dig.  «=»181.] 

Appeal  from  Harris  County  Court  at  Law ; 
Clark  C.  Wren,  Judge. 

Action  by  Terrell  Bros,  against  J.  M.  M(^ 
Laughlin.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Geo.  A.  Byers  and  R.  M.  Love,  both  of 
Houston,  for  appellant    Hunt,  Myer  &  Tea- 
gle  and  Rodman  S.  Cosby,  all  of  Houston, 
'for  appellees. 

WALTHALL,  J.  This  Is  a  suit  brought  by 
appellees,  B.  H.  and  A.  P.  Terrell,  a  copart- 
nersbip  firm  of  Terrell  Bros.,  of  Navasota, 
Grimes  county,  against  J.  M.  McLaughlin, 
doing  business  as  Texas  Wood  Company,  at 
Houston,  Tex.  Flaintiirs  alleged  that  on  or 
about  November  13,  1913,  plaintiffs  and  de- 
fendant entered  Into  a  contract,  by  virtue  of 
which  defendant  agreed  to  purchase  from 
plaintiffs  certain  cars  of  wood  f.  o.  b.  cars 
Allenfarm,  Tex.,  at  the  agreed  price  of  $2.75 
per  cord ;  that  in  pursuance  of  said  contract, 
plaintiffs,  within  two  or  three  weeks  there- 
after, sold  and  delivered  to  defendant  10  cars 
of  wood,  aggregating  185  cords  at  the  agreed 
price  i>er  cord,  amounting  to  $508.75,  more 
fully  shown  and  set  forth  In  the  attached  ao- 
oonnt.  itemized  and  verified  and  made  an  ex- 


hibit and  pert  of  the  petition.  Defendant 
answered  by  general  and  special  demurrer, 
denied  the  correctness  of  each  item  of  plain- 
tiffs' itemized  account,  as  to  the  amount  of 
wood  c(»tained  In  each  car,  and  attached  to 
his  answer  an  itemized  accoamt,  which  be  al- 
leged contained  a  true  and  correct  statement 
of  the  number  of  cords  of  wood  contained  In 
each  car,  and  further  answered  that,  on  the 
date  alleged,  the  contract  between  plaintiffs 
and  defendant  was  that  plaintiffs  agreed  to 
ship  him  about  150  cords  of  dry  wood  and 
800  cords  of  green  wood,  all  to  be  first-class 
Brazos  river  bottom  wood,  for  which  he 
agreed  to  pay  $2.75  per  cord.  That  the  wood 
shipped  by  plaintiffs  and  received  by  him 
was  not  first-class,  but  Instead  was  small, 
rotten,  Umby,  trashy  wood,  and  alleged  the 
value  of  the  wood  shipped  to  blm  to  be  worth 
in  the  open  market  not  more  than  $1  per 
cord,  which  amount  defendant  in  his  answer 
tendered  and  offered  to  pay.  Defendant  al- 
leged that  the  quantity  of  wood  shipped  to 
him  under  said  contract  was  not  185  cords  as 
alleged,  but  was  132  cords.  Defendant  al- 
leged that  by  reason  of  the  failure  of  plain- 
tiffs to  ship  the  grade  of  wood  contracted,  he 
bad  sustained  damages  to  the  extent  of  $100, 
which  he  asked  to  be  deducted  from  the 
amount  admitted  to  be  due  for  the  wood 
received.  Plaintiffs  filed  a  supplemental  pe- 
tition containing  a  general  and  special  demur- 
rer to  the  answer,  and  specially  denied  the 
allegations  contained  In  each  paragraph  of 
the  answer.  The  court  Instructed  the  jury  as 
follows: 

"The  plaintiffs  are  entitled  to  recover  for  so 
much  wood  as  you  may  believe  from  a  prepon- 
derance of  the  evidence  was  actually  loaded  in- 
to the  10  cars  in  controversy  at  Allenfarm,  and 
delivered  to  the  railroad  for  shipmeut  to  de- 
fendant at  a  price  as  follows : 

"If  you  believe  from  a  preponderance  of  the 
evidence  that  said  wood  was  of  the  kind  and 
grade  which  plaintiffs  agreed  to  furnish  to  de- 
fendant, then  the  price  which  plaintiffs  are  to 
recover  is  the  contract  price,  to  wit,  $2.76  per 
cord. 

"If  you  do  not  believe  from  a  preponderance 
of  the  evidence  that  the  wood  was  of  the  kind 
and  grade  which  plaintiffs  agreed  to  furnish  to 
defendant,  then  the  price  which  plaintiffs  are 
to  recover  is  the  market  value  at  Houston,  Tex., 
of  wood  of  the  kind  and  grade  which  plaintiffs 
furnished  defendant  in  said  10  cars." 

The  jury  returned  a  general  verdict  in  fa- 
vor of  the  plaintiffs  in  the  sum  of  $500.50,  on 
which  the  court  rendered  judgment  for  plain- 
tiffs for  the  sum  of  $500.50  and  interest  at 
the  rate  of  6  per  cent  per  annum  from  the 
30th  day  of  Joily,  1913,  and  for  costs  of  suit 
Defendant  filed  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  defendant 
gave  notice  and  perfected  his  appeal. 

[1]  Defendant's  first  assignment  of  error  la 
to  the  action  of  the  court  in  overruling  de- 
fendant's motion  to  strike  out  and  exclude 
from  the  consideration  of  the  Jury  the  evi- 
dence of  A.  P.  Terrell,  to  the  effect  that 
plaintiffs  had  contracted  with  defendant  to 
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ship  him  450  cords  of  first-class  river  bottom 
wood,  on  the  ground  that  said  evidence  was 
at  variance  with  the  contract  pleaded  by 
plaintiffs.  An  inspection  of  the  record  fails 
to  show  a  variance.  The  allegation  in  the 
first  paragraph  of  the  petition,  as  stated 
above,  is  that  "defendant  agreed  to  purchase 
from  "plaintiffs  certain  cars  of  wood"  at  the 
price  and  place  named.  In  the  second  para- 
graph of  the  petition,  in  stating  the  quantity 
of  wood  delivered  and  for  which  they  sue, 
plaintiffs  allege: 

"That  in  pursuance  of  said  contract,  plain- 
tiffs •  •  •  sold  and  delivered  to  said  defend- 
ant 10  cars  of  wood,  aggregating  185  cords." 

The  evidence  offered  and  heard  by  the 
court  on  the  part  of  plaintiffs  as  to  the  quan- 
tity of  wood  delivered  would  not  be  at  vari- 
ance with  the  contract  pleaded.  The  assign- 
ment is  overruled. 

The  proposition  contained  in  the  second  as- 
signment of  error  is  that  the  court  should 
have  instructed  a  verdict  for  defendant  on 
the  ground  that  the  plaintiffs  pleaded  a  con- 
tract for  the  sale  and  purchase  of  185  cords 
of  wood  at  $2.75  per  cord,  f.  o.  b.  Alienfarm, 
whereas  the  evidence  discloses  a  different 
contract.  For  the  reasons  stated  in  disposing 
of  the  first  assignment,  this  assignment  is 
overruled. 

[2,  3]  The  trial  court  refused  to  admit  as 
evidence,  over  objection,  the  original  freight 
bills  of  the  railroad  company  to  show  the 
number  of  cords  of  wood  contained  in  each 
of  the  10  cars  received  by  the  defendant,  and 
this  action  of  the  court  is  made  the  grounds 
of  appellant's  third  assignment  of  error.  The 
court  was  not  in  error  in  excluding  the 
freight  bills  as  evidence  of  the  number  of 
cords  of  wood  in  the  cars.  It  was  immaterial 
what  number  of  cords  of  wood  were  in  the 
cars  at  Houston  on  a  contract  to  deliver  the 
wood  at  Alienfarm,  in  the  absence  of  a  de- 
nial of  the  allegation  that  the  delivery  was 
to  be  made  f.  o.  b.  cars  at  Alienfarm.  Rich- 
ard Cocke  &  Co.  V.  Big  Muddy  Coal  &  Iron 
Co.,  155  a.  W.  1019.  Again,  we  think  there 
was  no  error  in  excluding  the  freight  bills 
In  the  absence  of  evidence  as  to  the  correct- 
ness of  the  statement  in  the  freight  bills  aa  to 
the  number  of  cords  of  wood  In  the  cars.  A. 
B.  Patterson  &  Co.  v.  Railway  Co.  et  al.,  126 
8.  W.  336.    The  assignment  is  overruled. 

(4]  We  think  there  was  no  reversible  error 
In  admitting  in  evidence,  over  the  objection 
that  it  was  not  the  best  evidence,  was  irrele- 
vant, immaterial,  and  hearsay,  a  copy  of  the 
American  Railway  Equipment  Register,  a 
Journal  purporting  to  be  published  by  au- 
thority of  the  Interstate  Commerce  Commis- 
sion, and  especially  after  the  evidence  of  the 
witness  Shepherd  as  to  its  general  use  among 
railways  in  the  United  States,  as  to  the 
length,  dimensions,  and  cubic  capacity  of 
freight  cars  used  to  transport  freight,  and 
after  the  evidence  of  said  witness  that  from 
his  oiwn  personal  knowledge  the  facts  stated 
in  said  Journal  were  correct  and  true.    The 


measurement  of  the  cars  made  by  appellant 
show  the  capacity  of  the  cars  to  be  about  of 
the  same  capacity  as  the  register.  The  tes- 
timony amounts  to  no  more  than  that  the  wit- 
ness was  testifying  to  things  within  his  own 
knowledge.  Smlthers  v.  Lowrance,  35  Tex. 
Civ.  App.  25,  79  S.  W.  1088. 

[5]  The  fifth  assignment  is  to  the  admis- 
sion of  a  memorandum  as  to  the  dimensions 
of  the  cars  reflected  by  the  American  Railway 
Equipment  Register.  The  witness  Terrell  tes- 
tified : 

"Myself  and  Roland  Smith  checked  these  fig- 
ures as  shown  there  as  to  the  dimensions  of  the 
cars  reflected  by  the  register.  The  dimensions 
as  shown  by  that  register  and  the  dimensions 
as  shown  by  this  memorandum  are  the  same, 
that  is,  with  the  exception  of  one  car  [giving 
the  number]  which  is  an  old  series.     I  wrote  to 

Mr.  in  regard  to  the  dimensions  of  this 

car." 

The  memorandum  was  identified  by  the  wit- 
ness and  admitted  in  evidence.  The  contents 
of  the  memorandum  was  as  to  the  initials  on 
the  10  cars,  thrir  length,  width,  heighth,  cu- 
bic capacity  of  the  cars,  as  reflected  by  the 
register.  If  we  are  right  In  our  conclusion 
ttmt  the  contents  of  the  register  as  to  the 
cat>aclty  of  the  cars  was  admissible,  we  think 
that  the  admission  as  evidence  of  a  memoran- 
dum made  and  its  correctness,  testified  to  by 
the  witness  as  to  the  markings  of  the  10  cars, 
would  not  be  error.  The  memorandum,  as 
testified  to,  contained  the  same  data  as  the 
equipment  register,  and  was  evidently  admit- 
ted to  conserve  time,  and  to  avoid  looking 
up  in  the  register  the  statement  as  to  each 
individual  car.  The  cases  to  which  we  are 
referred  by  appellant  as  sustaining  his  posi- 
tion, holding  that  the  memorandum  made  was 
hearsay,  are  where  the  witness  had  no  per- 
sonal knowledge  of  the  correctness  of  the 
entries  made.  Here  the  witness  himself 
checked  and  testified  to  the  correctness  of  the 
figures  as  shown  by  the  register.  It  was 
simply  a  short  and  concise  method  of  getting 
before  the  Jury  the  statement  contained  In 
the  register.    The  assignment  is  overruled. 

The  court  was  not  in  error  in  refusing  to' 
peremptorily  instruct  a  verdict  for  the  de- 
fendant, as  claimed  in  the  sixth  assignment. 
This  assignment  is  based  on  the  statemoit 
that  the  contract  was  for  the  sale  and  ddiv- 
ery  of  450  cords  of  wood,  f.  o.  b.  cars  at  Al- 
ienfarm, while  the  contract  pleaded  was  for 
185  cord&  We  have  heretofore  expressed  the 
construction  we  place  on  the  contract  made 
and  pleaded,  and  we  need  not  again  restate 
It.    The  assignment  is  overruled. 

[8]  Complaint  is  made  In  the  seventh  as- 
signment to  the  third  paragraph  of  the  court's 
charge,  in  which  the  court  instructed  the 
Jury  as  follows: 

"If  you  do  not  believe  from  a  preponderance 
of  the  evidence  that  the  wood  was  of  the  kind 
and  grade  which  plaintiffs  agreed  to  famish  to 
defendant,  then  the  price  which  plaintiffs  are 
to  recover  is  the  market  value  at  Houston, 
Tex.,  of  wood  of  the  kind  and  grade  vtiich 
piaintiffii  furnished  in  said  10  cars." 
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The  record  does  not  show  that  objection 
was  made  and  presented  to  the  court,  as  re- 
quired by  article  1971,  Rev.  Stat,  as  amended 
by  chapter  58,  33d  Leg.  p.  118.  The  assign- 
ment Is  overruled. 

[7]  In  the  eighth  assignment,  the  appellant 
contends  that  the  verdict  of  the  Jury  is 
against  the  preiwnderance  of  the  evidence,  In 
that  the  testimony  of  the  witness  ^rrell 
shows  that  the  method  by  which  the  amount 
of  wood  shli^)ed  to  appellant  was  by  calculat- 
ing the  capacity  of  the  cars  from  the  Ameri- 
can Railway  Equipment  Register,  and  es- 
timating the  quantity  of  wood  therein,  while 
the  direct  and  positive  testimony  of  appel- 
lant who  measured  the  wood  in  the  cars  was 
that  they  contained  132  cords,  and  not  185 
cords.  The  statement  in  the  assignment  as 
to  the  method  of  estimating  the  quantity  of 
wood  In  the  cars  at  AUenfarm,  that  is,  by 
cubic  capacity  of  the  cars  from  the  Equip- 
ment Register,  is  borne  out  by  the  statement 
of  facta  The  measurement  of  the  wood  In 
the  cars  by  appellant  was  made  at  Houston. 
The  defendant's  answer  nowhere  denies  that 
185  cords  of  wood  were  placed  in  the  cars 
at  AUenfarm,  nor  that  any  measurement  of 
the  wood  was  made  at  AUenfarm,  other  than 
that  estimated  by  the  said  register.  The  tes- 
timony of  the  witnesses  who  loaded  the  cars 
at  AUenfarm  is  tjiat  the  cars  were  loaded  to 
their  full  capacity.  We  believe  that  the  evi- 
dence Is  sufficient  to  establish  the  fact,  at 
least  prima  facie,  that  185  cords  of  wood  were 
put  In  the  cars  at  AUenfarm ;  and,  conceding 
It  to  be  a  fact  that  only  132  cords  were  found 
In  the  cars  at  Houston  would  not  be  such 
preponderance  of  the  evidence  as  should 
cause  a  reversal.  The  amount  found  by  the 
jury  does  not  show  that  their  verdict  was 
influenced  by  the  remark  of  counsel,  and  we 
overrule  the  ninth  assignment 

The  error  In  the  Judgment  as  to  interest 
was  evidently  clerical,  and  has  been  corrected 
and  remittitur  filed  in  the  trial  court,  and 
requires  no  further  mention. 

Finding  no  reversible  error,  the  Judgment 
Is  affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS 
et  aX.  V.  DALE  BROS.  LAND  &  CAT- 
TLE CO.     (No.  8241.) 

(Court  at  CivU  Appeals  of  Texas.    Ft  Worth. 
Oct.  16,  1915.) 

1.  Appeai,  and  Ebbob  «g=al060  —  Habmtjcss 
Ebbob— Evidence— ADMissiBiLnr. 

In  an  action  for  negligence  in  transporting 
live  stock,  the  plaintiff's  witness  was  permitted 
to  say  that  he  bad  never  heard  anything  about 
the  fact  that  a  certain  train  did  not  run  on 
Sunday.  The  defendants  objected  on  the  ground 
tbttt  the  answer  was  immaterial.  Beli,  that 
admission  of  the  testimony  was  not  prejudi- 
cial error,  even  if  immaterial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
-  —  "  -T6"  """  "-"  "  — 
>.] 


Error,   Cent    Dig.  if   1068,   1069,   415a-4157, 
41*16;   Dec  Dig.  <S=>1050." 


2.  EVIDKNCK     ^=9366 — OOVEBNMBNT    REPOBTS 

—Live  Stock— Tabi.b  of  Shbinkagb— Au- 
thentication. 

In  an  action  for  damages  for  negligent 
transportation  of  stock,  it  is  not  error  to  ex- 
clude tables  of  the  Department  of  Agriculture 
and  by  the  Texas  Cattle  Raisers'  Association 
as  to  tests  of  shrinkage  of  stock  in  transporta- 
tion, where  there  is  nothing  to  show  that  they 
are  accurate,  authentic,  or  that  the  tests  em- 
braced therein  were  made  under  similar  condi- 
tic>ns. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S|  1521-1539;   Dec.  Dig.  <3=>366.] 

3.  Evidence  $s»383  —  Fubuo  Documents — 
Weight. 

A  pamphlet  or  other  document  purporting 
to  have  been  used  by  the  government  or  under 
the  authority  of  some  department  of  the  govern- 
ment, has,  prima  fade,  no  more  weight  as  evi- 
dence, nor  greater  authenticity  or  verity,  than 
documents  issued  by  other  authority. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1660-1677;   Dec.  Dig.  «=»383.] 

4.  Cabriebs    €=3228   —    Cabbiaoe    of    Live 
Stock — Evidence — Sufficiency. 

Evidence,  in  an  action  for  damages  for  neg- 
ligent delay  in  transportation  of  live  stock,  held 
sufficient  to  sustain  a  verdict  for  tlie  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  057-960;  Dec.  Dig.  <g=>22&] 

Appeal  from  Clay  County  Ckturt;  W.  T. 
Allen,  Judge. 

Action  by  the  Dale  Bros.  Land  &  Oattle 
Company  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.     Affirmed. 

C.  C.  Allen  and  Arnold  &  Taylor,  of  Hen- 
rietta, for  appellants.  Wantlond  &  Parrlsh, 
of  Hoirletta,  for  ai^>eUee. 

BUCK,  J.  Appellees,  Dale  Bros.  Land  ft 
Oattle  Company,  filed  this  suit  In  the  county 
court  of  Clay  county  against  the  appeUants, 
Missouri,  Kansas  &  Texas  RaUway  Company 
of  Texas  and  the  Missouri,  Kansas  &  Texas 
BaUway  Company,  alleging  the  shipment  by 
the  plaintiffs,  over  the  defendant  companies' 
lines,  of  105  steers  from  Henrietta,  Tex.,  to 
the  National  Stockyards,  IlL,  said  shipment 
leaving  its  point  of  origin  July  5,  1914,  and 
reaching  its  destination  on  the  morning  of 
July  9th.  Plaintiffs  aUeged  Injuries  result- 
ing from  delay,  rough  handling,  and  failure 
of  the  cattle  to  reach  their  destinatioa  In 
time  for  the  market  of  July  8th,  aUeglng 
that  the  market  for  such  character  of  cattle 
had  declined  on  the  9th.  Plaintiff  further 
aUeged  that  said  cattle  were,  by  reason  of 
said  aUeged  Touf^  handling  and  delay,  de- 
predated in  marketable  appearance  and  ac- 
tually sold  for  10  cents  per  hundredweight 
less  than  they  would  have  sold  for  on  said 
market  but  for  sndt  delay  and  rough  hand- 
ling, and  a  loss  in  weight  of  at  least  40 
pounds  per  head  by  reason  of  said  alleged 
24  hours  delay.  The  total  damages  claimed 
aggregated  $457.67.  The  cause  was  submit- 
ted to  the  oourt  without  the  aid  of  a  Jury, 
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and  judgment  rendered  for  $269,  from  wblch 
Judgment  the  defendants  appealed. 

Appellants'  first  assignment  complains  of 
the  action  of  the  court  In  permitting,  over  ob- 
jection, one  of  the  plaintiffs,  J.  £.  Dale,  to 
answer  the  following  question  propounded 
by  his  counsel,  to  wit: 

"Mr.  Dale,  did  yon  ever  hear  anything  about 
this  train,  passing  throueh  Whitesboro  at  12 :10 
a.  m.,  not  running  on  Stinday?" 

To  which  the  witness  replied,  "No,  sir." 
Appellants  urge  that  the  answer  of  the  wit- 
ness was  Immaterial  and  irrelevant.  The 
evidence  shows  that  the  cattle  were  loaded 
on  the  cars  of  the  Southwestern  Railway 
Company  at  Scotland,  some  20  miles  from 
Henrietta,  at  about  3  or  3:30  p.  m.  Sunday, 
7uly  5th,  and  reached  Henrietta  about  1^ 
hours  later.  They  were  there  delivered  to 
the  defendant  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  about  16  or  20 
minutes  being  required  for  the  transfer. 
The  train  reached  Whitesboro  between  12:»U 
and  1  a.  m.  of  the  6th.  It  appears  there  was 
a  regular  stock  train  from  Ft  Worth  through 
Whitesboro,  with  which  this  shipment  would 
have  made  dose  connection  had  it  run  that 
night,  but,  as  testified  to  by  E.  H.  Smith, 
witness  tor  the  defendants: 

"The  regular  8to<±  train  from  Ft.  Worth  did 
not  run  that  night.  It  is  very  seldom  we  have 
any  stock  on  Sunday,  and  tor  this  reason  tliis 
train  rana  verr  infrequent  on  Sunday.  There 
being  no  regular  through  stock  train  on  this 
night,  we  handled  this  shipment  of  stock  on  a 
second  class  fast  merchandise  train  out  of  Dal- 
las at  10  p.  m.,  due  at  Whitesl>oro  at  3  a.  m., 
and  paised  through  on  this  night  at  3:20  a.  m. 
That  was  the  only  train  we  had  passing  west 
for  the  north  that  night,  and  this  train  pidced 
np  these  cattle  and  carried  them  on  to  Denison." 

Several  witnesses  for  plalntMt,  who  had 
had  experience  in  shilling  cattle  from  Hen- 
rietta, Tex.,  to  the  National  Stockyards,  St. 
Louis,  testified  that,  where  such  cattle  were 
loaded  on  cars  at  Henrietta  from  7  to  9 
o'clock  p.  m.,  they  would  usually  and  custom- 
arily reach  the  stockyards  early  on  the  morn- 
ing of  the  third  day,  and  in  time  for  the 
nuirket  of  that  day,  and  defendants  introduc- 
ed testimMiy  as  to  the  infrequent  mnnlng 
of  this  Sunday  night  stock  train  from  Ft 
Worth  to  order  to  show  that  they  were  not 
negligent  by  reason  of  the  delay  at  Whites- 
boro. In  rebuttal  platotlff  Dale  tecrtlfled  to 
the  language  complatoed  ot. 

[1]  While  to  their  statement  under  this  as- 
signment appellants  have  not  complied  strict- 
ly with  the  requirements  ot  rale  31,  govern- 
ing Courts  of  Civil  Appeals  (142  S.  W.  xlll), 
which  reads,  to  part,  as  follows: 

"To  each  of  said  propoBidons  there  shall  be 
subjoined  a  brief  statement,  in  substance,  of 
such  proceedings,  or  part  thereof,  contained  in 
the  record,  as  will  be  necessary  and  sufiicient 
to  explain  and  support  the  proposition,  with  a 
referenM  to  the  pagm  of  M«  record"  (Empha- 
sis ours) 

— and,  perhaps,  we  would  be  Justified  to 
sustaining  appellees'  objection  to  the  consid- 
eration ot  tbis  assignment  (see  Laird  ▼.  Mur- 


ray, 111  S.  W.  782 ;  Scanlon  ▼.  Railway  Co., 
45  Tex.  ClT.  App.  345, 100  S.  W.  983 ;  Conn  v. 
Rosamond,  161  S.  W.  73),  yet  out  of  an  abnn- 
danoe  ot  liberality  we  have  given  the  assign- 
ment consideration.  We  do  not  believe  that 
there  is  any  prejudicial  enror  to  the  conrfs 
permitting  the  answer  complained  of.  At 
most,  if  it  was  immaterial,  it  does  not  appear 
to  be  injoiious. 

[2]  Appellants'  second  assignment  is  di- 
rected to  the  actioa  of  the  ooort  In  refusing 
to— 

"permit  the  defendants  to  read  in  evidence  the 
report  nude  by  the  Agricultural  Department  of 
the  United  States  ^vemment,  showtog  vari- 
ous tests  as  to  shrinkage  of  animals  shipped 
from  various  points  t6  the  different  markets, 
also  the  tests  made  by  the  Texas  Cattle  Rais- 
ers' Association  showing  the  same  facts,  tiie 
same  being  objected  to  by  counsel  for  plaintiib 
as  being  irrelevant  and  immaterial." 

[3]  Appellants  urge  that  this  character  of 
testimony  was  admissible  in  rebuttal  ot  tes- 
timony offered  by  defendants  as  to  the 
amount  of  shrinkage  suffered  by  cattle  while 
to  shipment  Nothtog  is  shown  as  to  the 
contents  of  the  bulletins  offered  as  to  wheth- 
er the  tests  thereto  described  were  made 
under  similar  conditions  to  those  existing  to 
the  shipment  to  question,  and,  moreover,  ap- 
pellants do  not  show  to  their  bill  ot  excep- 
tions, or  their  statement  under  this  assign- 
ment, or  anywhere,  that  such  bulletins  were 
proved  up,  certified  to,  or  to  any  legal  way 
were  such  bulletins  shown  to  contain  a  true 
record  of  the  tests  therein  purported  to  be 
set  out  We  do  not  understand  that  a  pam- 
phlet or  other  docum'ent  purporttog  to  have 
been  used  by  the  government,  or  under  the 
authority  of  some  d^artment  of  the  govern- 
ment, has  any  more  weight  as  evidence,  or 
carries  upon  Its  face  any  stamp  of  greater 
authenticity  or  verity,  than  documoibs  is- 
sued by  any  other  authority.  The  case  ot 
Railway  Ca  t.  Graham  &  Price,  174  S.  W. 
297,  dted  by  appellants,  by  the  Court  ot 
Civil  Appeals  tor  the  Eighth  District,  does 
not,  to  our  opinion,  support  the  contaition 
made,  but  la  to  ^position  thereto.  Judge 
Harper,  to  the  opinion,  speaks  as  follows: 

"The  third  [assigument]  charges  error  in  re> 
fusing  to  allow  the  defendant  to  introduce  in 
evidence  United  States  government  report  of 
tests  made  ot  the  shrinkage  of  other  catUe  un- 
der  similar  circumstances,  issued  to  the  form 
of  a  printed  bulletin.  The  prindple,  as  gather- 
ed from  the  authorities,  is  that  wherever  doca- 
n.ents  of  a  public  nature  would  themselves  be 
evidence  if  produced,  and  which  could  not,  with- 
out inconvenience  to  the  public  interest,  be  re- 
moved from  their  place  of  custody,  certified 
copies  or  copies  verified  by  some  person  who  has 
seen  the  original  are  admissible,  and  in  the  ab- 
sence of  such  proof  of  correct  copies  are  not 
admissible." 

In  the  case  of  Smithers  t.  Lowrance,  100 
Tex.  77,  93  S.  W.  lOW,  Chief  Justice  Oatoes, 
to  pBsstog  upon  the  admissibility  of  parol  tes- 
timony to  establish  the  authenticity  of  a  pur- 
ported copy  of  certato  records  to  the  office 
of  the  land  commissioner,  held  that  such  ex- 
amined copies  were  admissible  when  proved 
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ap  by  a  witness,  but  quotes  from  1  Oreen- 
leaf,  BrldeDce,  §  486,  as  follows: 

"  "Wher*  the  proof  is  by  copy,  on  examined 
copy,  duly  made  and  Bn<om  to  by  any  compe- 
tent witness,  is  always  admissible.'  Why  not 
admissible?  The  evidence  is  as  satisfactory 
certainly  as  a  certified  copy.  In  the  latter  case 
we  depend  npon  the  honor  and  integrity  of  an 
official,  and  in  the  former  upon  the  oath  of  a 
competent  witness.  In  either  case,  an  error  or 
a  fraud  is  easily  detectable.  Probably,  the  rea- 
son why  snch  a  mode  of  proof  has  not  been  much 
known,  if  known  at  all,  in  our  practice,  is  that 
it  is  cheaper  and  handier  to  produce  copies,  and 
if  a  witness  comes  instead,  ft  is  more  satisfao-- 
toiy  to  have  the  officer  who  controls  the  records 
bmg  them  into  court." 

But  no  such  proof  is  shown  to  have  beoi 
made  In  this  case  and,  therefore,  and  fur- 
ther because  the  conditions  were  not  shown 
to  have  been  similar,  the  assignment  is  over- 
ruled. 

[4]  The  third  assignment  alleges  error  in 
the  Judgment  of  the  court  as  being  contrary 
to  the  law  and  evidence.  While  it  is  true 
tliat  defendants'  witnesses  testified  to  facts 
tending  to  show  prompt  delivery  of  the  ship- 
ment In  question,  yet  there  were  a  number 
of  cattle  shippers,  the  plaintiff  and  others, 
who  testified  that,  with  an  ordinary  run 
and  without  unusual  delays,  the  shipment  in 
question  should  have  reached  its  destination 
24  hours  earlier  than  it  did,  and  such  testi- 
mony is  sufficient,  in  our  opinion,  to  sustain 
the  judgment.  According  to  the  testimony 
of  the  plaintiffs'  witness  Keechleer,  who  was 
the  salesman  who  sold  the  cattle,  they  weigh- 
ed at  St  Louis  120.670  pounds.  He  testified 
that  by  reason  of  the  24  hours'  delay  in  ship- 
ment the  cattle  would  have  lost  at  least  30 
pounds  per  head,  or  3,160  pounds,  and  if  they 
had  reached  the  market  24  hours  earlier  they 
would  have  sold  for  at  least  10  cents  per 
hundredweight  more.  This  would  make  the 
loss  sustained  $375.82.  The  Judgment  is  for 
$266,  and  we  are  unable  to  say  that  it  Is 
not  sustained  by  the  evidence. 

The  Judgment  is  affirmed. 


COMAN  et  al.  v.  BAKER.     (No.  473.) 

(Court  of  Civil  Appeals  of  Texas.     Kl  Paso. 
Nov.  4,  1910.    Rehearing  Denied 
Nov.  18,  1915.) 
1.  NtnsANCB  «=»65—Bawdthouses— Injunc- 
tion—Rbstbictkd  DiSTBIOTB. 

Under  Rev.  St.  1911,  art  4689,  providing 
that  the  use  of  any  premises  for  the  purpose  of 
keeping  a  bawdybouse  shall  be  enjoined  at  the 
suit  of  the  state  or  any  citizen  thereof,  provided 
that  the  provisions  of  the  statute  shall  not  ap- 
ply nor  be  construed  so  as  to  interfere  with  the 
control  and  regulation  of  bawds  and  bawdyboas- 
es  by  ordinances  of  incorporated  towns  and  cities 
acting  under  special  charters,  and  where  the 
same  are  actaally  confined  by  ordinance  of  such 
dt^  within  a  designated  district  of  such  city, 
plaintiff  is  not  entitled  to  maintain  his  action  to 
enjoin  disorderly  houses  in  the  city  of  Houston 
where  bawdyhouses  are  restricted  by  ordinance 
to  a  certain  locality. 

[EM.  Note.— For  othar  cases,  see  Nuisance. 
Cent  Dig.  ii  168-160, 170, 171;  Dec.  Dig.  «=» 
65.] 


2.  CONSTITlTTIONAr,  I4AW  «=963— Deleoatiom 

or  Powsa— ReouiiAtiom  or  Bawdthoubes. 
Although  the  Legislature  may  exempt  por- 
tions of  the  state  from  the  operation  of  a  dvil 
or  penal  statute,  it  cannot  delegate  that  author- 
ity to  any  other  body,  so  that  an  ordinance  of  a 
city  attempting  to  except  bawdyhouses  from  the 
provision  of  a  general  statute  is  void,  although 
the  Legislature  has  attempted  to  delegate  the 
power  to  make  the  exception. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  f§  108-114 ;   Dec.  Dig.  i8=363.] 

3.  Statutes  «=>64— Constbuction— Cibcum- 
stances  of  Passaob. 

Where  a  statute  regulating  biwdyhouses 
and  exempting  those  in  certain  districts  thus 
contains  two  provisions,  and  one  of  them  is  void, 
the  circumstances  of  the  passing  of  the  act  must 
be  looked  to  to  discover  whether  the  Legislature 
would  have  passed  one  provision  without  the 
other,  and,  if  it  would  not  have  passed  one  witlt- 
out  the  other,  the  courts  cannot  hold  one  Invalid 
and  one  valid,  since  this  would  make  a  law  which 
the  Legislature  did  not  make. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  $§  58-66, 195 ;  Dec.  Dig.  «=>64.] 

4.  Nuisance  «=>72  — '  Dibobdeblt  Houses  — 
Right  of  Action  —  Special  Dauaqe  — Nk- 
CEssmr— "Pbkju  DioiAL. " 

Under  Rev.  St.  1911,  art  4643,  authorising 
an  injunction  where  the  applicant  is  entitled  to 
the  relief  demanded,  which  requires  the  restraint 
of  some  act  prejudicial  to  the  applicant,  "preju- 
dicial" means  harmful  or  injurious,  and  a  pri- 
vate person  cannot  enjoin  as  a  property  bolder 
the  operation  of  disorderly  bouses  in  a  nearby 
segregated  district  unless  he  shows  special  dam- 
age by  decrease  of  valne  in  his  own  property. 

[Ed.  Note.— For  other  cases,  see  Nuisance. 
Cent  Dig.  §§  164-169;    Dec.  Dig.  «=^^2. 

For  other  definitions,  see  Words  and  Phrases. 
Second  Series,  Prejudicial.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  J.  A.  Read,  Judge. 

Action  by  J.  W.  Baker  against  Sadie  Co- 
man  and  others.  From  a  Judgment  and  or- 
der that  injunction  issue  against  defendants, 
the  defendants,  except  the  Mayor  and  Alder- 
men of  the  City  of  Houston,  appeal.  Re- 
versed, and  Injunction  dissolved. 

S.  B.  Ehreuwertb,  Campbell,  Sewall  &  My- 
er,  Hutcheson  &  Hutcheson,  Hume  &  Hume, 
Kahn  &  Williams,  Jno.  M.  Cobb,  and  Held- 
Ingsfelders,  all  of  Houston,  and  Smith,  Craw- 
ford &  Sonfleld,  of  Beaumont,  for  appellants. 
Kittrell  &  Klttrell,  of  Houston,  for  appellee. 


HARPER,  C.  J.  This  was  an  action 
brought  by  appellee  as  a  private  citizen, 
against  appellants  as  owners,  lessees,  and 
tenants  seeking  an  Injunction  suppressing 
bawdyhouses,  situated  in  what  is  known  as 
the  "Reservation,"  the  district  segregated  by 
ordinance  of  the  city  of  Houston,  and  against 
the  mayor  and  aldermen  of  the  city  of  Hous- 
ton, seeking  to  enjoin  the  enforcement  of  the 
ordinance  of  segregation.  Plaintiff  pleaded 
section  16,  art.  2,  of  the  Charter  of  the  City 
of  Houston,  providing,  among  other  powers 
conferred,  or  attempted  to  be  conferred,  up- 
on the  city  of  Houston,  "to  prohibit  and  pun- 
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Ish  keepers  and  inmates  of  bawdyhouses  and 
variety  sbows,  prevent  and  suppress  assig- 
nation houses  and  houses  of  111  fame,  and  to 
regulate,  colonize  and  segregate  the  same, 
and  to  determine  such  Inmates  and  keepers 
to  be  vagrants  and  provide  for  the  punish- 
ment of  such  persons."  Appellee  further  al- 
leged that,  acting  under  and  by  virtue  of  the 
powers  conferred,  or  assumed  to  be  confer- 
red, upon  it  by  said  section,  the  city  council 
of  the  dty  of  Houston  enacted  an  ordinance 
colonizing  and  segregating  houses  of  lU  fame 
and  assignation  houses;  said  ordinance  be- 
ing set  out  in  full  by  appellee.  Appellee  al- 
leged special  injury  through  the  maintenance 
of  the  said  houses  and  the  enforcement  of 
said  ordinance,  and  that,  if  not  apedally 
damaged  thereby,  he  was  entitled  to  the  re- 
lief sought  under  the  act  of  April  18,  1907 
(Acts  30th  Leg.  p.  246) ;  that  while  the  law 
contains  a  proviso  that  it  shall  not  apply  to 
cities  with  special  charters  authorizing  the 
setting  apart  of  a  "Reservation,"  yet,  not- 
withstanding that  provision,  plaintiff  has  the 
right,  as  a  citizen  of  Houston,  to  an  injunc- 
tion against  the  keeping  of  a  bawdyhouse  in 
said  dty.  The  mayor  and  aldermen  of  the 
city  of  Houston,  and  the  appellants  therein, 
admitted  the  passage  of  the  ordinance,  plead- 
ed the  actual  segregation  b^  ordinance  of  the 
bawdyhouses  in  a  designated  part  of  the  dty 
of  Houston,  and  denied  any  special  injury 
or  damage  to  the  appellee  by  reason  of  the 
existence  of  said  houses.  The  court,  under 
proper  instructions,  submitted  to  the  Jury 
the  question  whether  or  not  appellee  suffer- 
ed spedal  damage  or  Injury  by  reason  of  the 
existence  and  maintenance  of  said  bawdy- 
houses, and  the  Jury  answered  that  appel- 
lee suffered  no  special  damage  or  injury 
thereby.  The  court  entered  a  decree  in  favor 
of  appellee,  plaintiff  below,  but  denied  the 
injunction  against  the  mayor  and  aldermen 
of  the  dty  of  Houston  to  restrain  the  en- 
forcement of  the  segregation  ordinance. 
From  this  decree  aU  defendants  appealed, 
except  the  mayor  and  aldermen. 

The  appellants'  assignments  of  error  urge 
that  the  court  erred  in  rendering  Judgment 
for  plaintiff,  granting  an  Injunction,  because 
plaintiff  complaining  of  a  public  nuisance, 
and  the  Jury  having  found  that  he  suffered 
no  spedal  damage  or  injury  by  reason  there- 
of, he  was  not  entitled  to  the  writ  under 
the  general  principles  of  equity,  and  because 
the  Legislature,  by  article  4689,  R.  S.,  ex- 
empted th^  district  in  question  from  the  op- 
eration of  the  statute,  appellee  has  no  stat- 
utory remedy.  On  the  other  hand,  the  ap- 
pellee contends  that  he  is  entitled  to  the  re- 
lief asked  regardless  of  whether  he  suffered 
spedal  injury  or  not,  first,  under  article  4643, 
R.  S.  1911,  which  provides  that  parties  shall 
have  the  injunction  where  it  shall  appear 
that  the  party  applying  is  entitled  to  the 
relief  demanded,  and  such  relief  or  any  part 
thereof  requires  the  restraint  of  some  act 
frejudldal  to  the  applicant;   second,  under 


article  4689,  R.  S.  1911,  whidi  provides  for 
enjoining  bawdy  or  disorderly  houses  as  a 
nuisance. 

Finding  of  Facts. 

The  dty  of  Houst<m  operates  under  special 
charter  granted  by  the  Legislature. 

That  section  16,  art  2,  of  said  diarter  pro- 
vides, among  other  powers  conferred,  that, 
"to  prohibit  and  punish  keepers  and  Inmates 
of  bawdyhouses  •  •  •  and  to  regulate, 
colonize  and  segregate  same,"  eta 

That  the  dty  coundl  passed  an  ordinance 
confining  bawds  and  bawdyhouses  to  a  des- 
ignated district  in  said  city;  that  plaintiff 
owns  approximately  a  hundred  acres  of  land 
in  the  dty  of  Houston ;  that  the  reservation 
as  established  is  six  blocks  from  plaintiff's 
east  line. 

The  only  question  or  Issue  submitted  by 
the  court  is: 

"Has  or  has  not  the  establishment  and  mainte- 
nance of  the  'Reservation,'  as  located  and  situ- 
ated under  the  dty  ordinance  in  question,  result- 
ed proximately  in  any  special  damage  to  plain- 
tiff, by  causing  plaintiff's  property  to  be  substan- 
tially less  in  market  value  than  it  would  be  but 
for  the  establishment  and  maintenance  of  said 
reservation?    Answer:   We  find  it  has  not" 

[1]  Under  this  statement  of  facts,  is  the 
decree  to  be  upheld  under  the  act  of  April 
18,  1907,  providing  for  the  enjoining  of  the 
habitual,  actual,  threatened,  or  contemplated 
use  of  any  premises  for  the  purpose  of  keep- 
ing or  being  interested  in,  aiding,  or  abetting 
the  keeping  of  a  bawdyhouse  at  the  suit  of 
either  the  state  or  any  dtizen  and  without 
reference  to  spedal  injury?  This  «ct  con- 
tains the  following: 

"  •  •  •  Providing  that  the  provisions  of  this 
and  the  succeeding  artide  shall  not  apply  to,  nor 
be  80  construed  as  to  interfere  with  the  contro] 
and  regulation  of  bawds  and  bawdyhouses  by 
ordinance  of  incorporated  towns  and  dtics,  act- 
ing under  special  charters,  and  where  the  same 
are  actually  confined  by  ordinance  of  such  city 
within  a  designated  district  of  such  dty." 

The  pleadings  and  proof  show  Houston  is 
a  city  acting  under  such  spedal  charter,  and 
that  all  the  bawds  and  bawdyhouses  com- 
plained of.  In  plaintiffs'  petition,  are  locat- 
ed in  a  district  theretofore  designated  by  the 
city  coundl  of  said  dty.  It  is  clear  that 
the  appellees  are  not  entitled  to  their  in- 
junction under  this  statute,  because  It  does 
not  apply  to  such  segregated  dlBtrlcts. 

[2]  That  the  Legislature  may  exempt  cer- 
tain portions  of  the  state  from  the  operation 
of  the  provisions  of  either  a  dvll  or  penal 
statute  Is  not  questioned.  It  is  equally  true 
that  this  authority  of  the  Legislature  of  a 
state  cannot  be  delegated  to  any  other  body, 
but  the  act  of  the  dty  council  defining  and 
designating  the  district  is  in  no  sense  an 
attempt  to  exempt  such  territory  of  the 
state  from  the  operation  or  enforcement  of 
any  statute.  The  Legislature  has  done  this. 
It  follows  that  the  Legislature  could  not 
delegate  the  authority  to  a  dty  coundl  to 
exempt  those  coming  within  the  meaning  of 
bawda,  or  keepers  of  bawdy  houses,  from 
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prosecution,  and  any  ordinance  passed  to 
such  effect  would  be  void.  Brown  v.  Olty  of 
DaUas,  104  Tex.  290,  187  S.  W.  342,  Ana 
Caa.  1914B,  504. 

[3]  But  If  we  concede  that  the  Legislature, 
In  limiting  the  opertitlon  of  this  statute  to 
all  portions  of  the  state  not  designated  by 
ordinance  for  bawdyhouses,  acted  without 
constitutional  authority — In  other  words,  If 
there  exists  no  constitutional  authority  to 
exempt  such  segregated  districts  from  the 
operation  of  the  act — we  have  no  means  of 
knowing  that  the  Legislature  would  have 
passed  such  an  act  and  made  it  applicable  to 
cities  operating  under  special  charter  granted 
by  it,  BO  to  strilie  out  this  portion  which  ap- 
pellee contends  is  unconstitutional,  and  at 
the  same  time  hold  the  balance  of  the  act 
valid,  would  be  to  make,  by  Judicial  con- 
struction, a  law  which  the  Legislature  did 
not  make.  A.,  T.  ft  B.  F.  By.  Co.  v.  Mills, 
49  Tex.  Civ.  App.  349,  108  8.  W.  480. 

But,  on  the  other  hand,  we  think  the  his- 
tory of  the  enactment  of  the  act  in  question, 
as  revealed  by  the  Senate  and  House  Jour- 
nals, shows  conduidvely  that  It  would  not 
have  been  passed  but  for  the  proviso  •ex- 
empting cities  as  It  does. 

There  Is  another  .well-settled  rule  of  law 
which  Interferes  with  appellee's  right  to 
claim  under  this  statute,  because  of  any  un- 
constitutional feature  of  It,  he  must  show 
that  scMue  right  which  he  has  is  being  or  is 
about  to  be  Invaded  by  Its  enforcement.  6 
Bnllnfg  Case  Law,  }9  87-00;  Young  v.  City 
of  Colorado,  174  S.  W.  994. 

The  Legislature  has  not  bf  this  act  given 
appellee  the  remedy  of  injunction  to  sup- 
press the  persons  named  from  committing 
the  crimes  charged;  therefore  the  decree 
finds  no  support  under  it. 

[4]  This  brings  us  to  the  real  contention 
of  the  appellee  that  he  la  entitled  to  the  re- 
lief asked,  regardless  of  whether  he  had  suf- 
fered special  injury  or  not.  If  he  has  such 
remedy  It  is  now  by  statute.  The  law  In 
former  times  was  that  it  was  only  where 
prc^terty  or  civil  rights  were  Involved  and 
irreparable  injury  to  such  rights  were  threat- 
ened, or  about  to  be  committed,  for  which 
no  adequate  remedy  existed  at  law,  that  the 
courts  would  Interfere  by  injunction  for  the 
purpose  of  protecting  such  rights.  Bnt  by 
article  4643,  Rev.  Civ.  Stat.  1911,  as  con- 
strued by  the  courts,  tf  a  person  shows  him- 
self entitled  to  the  writ  under  the  princi- 
ples of  equity,  it  will  issue  whether  he  have 
an  adequate  remedy  or  not  The  portions  of 
this  act  invoked  by  appellee  are: 

"That  judges  of  the  district  courts  shall  either 
in  term  time  or  vacation,  bear  and  determine  all 
appUcatiouB,  and  may  grant  writs  of  injunction, 
returnable  to  said  courts  in  the  following  cases, 
where  it  shall  appear  that  the  party  applying 
for  such  writ  is  entitled  to  the  relief  demanded, 
and  such  relief  or  any  part  thereof  requires  the 
restraint  of  some  act  prejudicial  to  the  appli- 
cant." 


"Prejudicial,"  In  the  sense  used,  means  In- 
jury or  harm.  The  appellee  has  based  his 
prayer  for  the  writ  upon  the  charge  alone 
that  his  property  lying  adjacent  to  the  reser- 
vation Is  thereby  decreased  in  value.  This 
question  was  submitted  to  the  Jury  by  the 
court  as  above  quoted,  and  the  Jury  found 
that  his  property  was  not  so  decreased  In 
value.  Notwithstanding  this  finding  by  the 
Jury,  the  court  entered  a  Judgment  for  ap- 
pellee, granting  the  writ  of  injunction.  The 
view  we  take  of  the  case  is  that,  the  appel- 
lee not  having  pleading  and  evidence  to  sup- 
port the  decree  upon  any  other  theory  than 
that  his  property  was  Injured  In  value,  the 
court  was  not  authorized  to  grant  him  the 
relief  prayed  for  In  the  face  of  the  verdict 
of  the  Jury,  but  should  have  denied  the  writ. 

Reversed  and  rendered,  and  the  injunction 
dissolved. 


CONTINENTAL  TRUST  CJO.  et  al.  v. 
BROWN  et  al.    (Nos.  5553,  5586.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  21,  1915.    Rehenring  Denied 

Nov.  17,  1015.) 

1.  BxoKiTKBS    4sa60— TrrLK    TO    Pbofebtt— 
Right  AcquiKEo  by  Receivkb. 

Where  a  contract  for  the  purchase  of  rail- 
road stock  is  executory,  and  the  purchaser  mere- 
ly has  a  right  of  completing  his  purchase  by 
paylug  the  price,  a  receiver  appointed  for  the 
purchaser  cannot  obtain  possession  and  title  to 
the  stock  without  first  paying  the  purrhase 
price,  since  a  receiver  takes  no  greater  title  to 
or  right  in  property  than  the  owner  had  prior 
to  the  receivership. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  §{  124,  125;    Dec.  Dig.  <S=69.] 

2.  COBPOBATIONS  «:»143-^T0CK— TbANBFEK— 

Effect. 

The  transfer  of  the  capital  stock  of  a  rail- 
road does  not  operate  ipso  facto  as  a  transfer 
of  the  physical  properties  thereof. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  g§  529,  532,  634,  536 ;  Dec.  Dig.  «s> 
143.] 

8.  Banks  and  Banking  ®=»94  —  Powkbb  — 
Disposition  of  Corpobate  Stock. 

While  a  bank  ordinarily  may  not  own  a 
railroad,  it  may  sell  and  dispose  of  its  capital 
stock  held  by  it  as  executor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  8  227 ;  Dec.  Dig.  (&=>94.] 

4.  Minks  and  Minkrau  4=>105  —  Mining 
Cobpobations  —  Powers  —  Opbbation  of 

Railroads. 

Rev.  St.  1911,  tit  25,  c.  2,  art  1121,  subd. 
16,  as  amended  by  Acts  34th  Leg.  c.  144,  giving 
pnvate  corporations  power  to  contract  for  the 
lease  and  purchase  of  the  right  to  prospect  for, 
develop,  and  use  gas,  also  erect,  build,  and  own 
all  necessary  oil  tanks,  oars,  and  pipes  neces- 
sary for  the  operation  of  the  business  of  same, 
does  not  authorize  a  prcduciug  oil  company  or- 
ganized  under  the  laws  of  a  foreicn  State  to 
own  and  operate  a  railroad,  although  such 
railroad  may  be  used  in  connection  with  its 
business. 

[Ed.  Note.^ — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  JJ  220,  220%;  Dec.  Dig. 
<S=»105.] 
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5.  RxcxiVEBS  ®=>08— PowKBB— PoBasssioR  or 
Pbopjcbty. 

A  receiver  for  a  corporation  cannot  com- 
pel a  vendor  under  an  execatory  contract  with 
the  corporation  for  the  sale  of  lands  to  give 
title  and  possession  thereof,  withoot  the  prior 
payment  of  the  purchase  price,  where  the  con- 
tract so  provides,  and  where  the  company  had 
no  such  right 

[Ed.  Note.— For  other  eases,  see  BeceiTora, 
Cent  Dig.  {§  124,  125 ;  Dec.  Dig.  <8=>68.] 

6.  Receitebs  iS=3a— Appointment— Gboumdb. 

A  biU  for  the  appointment  of  a  receiver 
which  alleges  that  the  company  is  insolvent,  but 
van  make  payment  if  it  is  allowed  time,  states 
no  ground  for  the  appointment  of  a  receiver, 
since  to  do  so  would  be  eqaivalent  to  declaring 
a  moratorium  by  judicial  decision. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  45-50,  64;    Dec.  Dig.  «=>32.] 

7.  Bbceivebs  «=93— Appointment— GBOtTNDB. 

A  bill  which  has  for  its  sole  object  the  ap- 
pointment of  a  receiver  will  not  be  entertained ; 
a  receivership  being  ancillary  to  the  main  suit 
wherein  a  canse  of  action  exists,  and  which 
must  be  asserted  independently  of  the  right  to 
a  receiversUp. 

[Ed.  Note.-'For  other  cases,  see  Receivers, 
Cent.  Dig.  |  3;  Dec.  Dig.  «=93.] 

8.  CoBPOBATioNs  ®=»558  —  Appointmkki  or 
Rkceiveb— Gbounds. 

The  mere  fact  that  a  corporation  is  insol- 
vent is  not  sufficient  ground  for  the  appoint- 
ment of  a  receiver  therefor,  without  a  showing 
of  some  equity  in  favor  of  complainants. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2201-2216;  Dec.  Dig.  «=>553.] 

9.  Corporations  $=3553  —  Appoxntmint  o» 
Receiver — Groun  ds. 

The  fact  that  the  creditor  of  a  corporation 
attempts  to  assert  an  uninst  debt  and  to 
charge  usury  does  not  justify  the  appointment 
of  a  receiver,  since  ample  protection  may  be  af- 
forded by  injunction. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8§  2201-2216;  Dec.  Dig.  <8=>553.] 

Appeal  from  District  Court,  MrMullen 
County ;  F.  O.  Chambllss,  Judge. 

Suit  by  Mrs.  M.  O.  Brown  and  others 
against  the  Continental  Trust  Company  and 
others.  From  two  orders  relating  to  the  con- 
trol of  complainants'  property  by  a  receiver, 
in  two  cases  tried  together,  defendants  ap- 
peaL  Reversed,  and  orders  appointing  re- 
ceiver vacated. 

McFarland  A  Lewrlght,  of  San  Antonio, 
Beasley  ft  Beasley  and  J.  B.  Daugfaerty,  all 
of  Beevllle,  and  Lane,  Wolters  &  Storey,  and 
Paul  Kayser,  all  of  Houston,  for  appellants. 
A.  J.  Bell,  W.  W.  WaUing,  Cobbs,  Eskrldge 
A  Cobbs,  and  H.  C.  King,  Jr.,  all  of  San  An- 
tonio, for  appellees. 

CARL,  J.  Appellees,  Mrs.  M.  C.  Brown, 
8.  A.  Hopkins,  and  the  Boston  &  Texas  Cor- 
poration, a  South  Dakota  corporation, 
brought  this  suit  in  the  district  court  Of  Mc- 
Mullen  county  against  the  Continental  Trust 
Company,  J.  F.  Saddler,  Lee  C.  Ayars,  the 
Guarantee  Life  Insurance  Company,  B.  H. 
Brown,  West  Texas  Bank  &  Trust  Company, 
executor  of  the  estate  of  C.  F.  Simmons,  de- 
ceased ;  also  against  Kirby  Lumber  Company 


and  one  A.  Van  Dreeear.  The  petlti(«, 
among  other  things,  prayed  for  an  injunc- 
tion to  restrain  a  sale  of  certain  real  estate 
alleged  to  bel(Hig  to  the  Boston  &  Texas  Coi^ 
poratlon,  under  an  order  of  sale  issued  out 
of  the  district  court  of  McMuIlen  county  on 
a  certain  foreclosure  judgment  In  favor  of 
R.  H.  Brown  and  to  restrain  Lee  O.  Ayars, 
trustee  in  a  deed  of  trust  for  the  benefit  ot 
the  Continental  Trust  Company,  from  sell- 
ing about  7,000  acres'  of  land  In  McMullen 
county  by  virtue  of  the  powers  conferred  up- 
on him  In  said  deed  of  trust,  which  was  giv- 
en to  secure  the  payment  of  a  series  of  notes, 
all  of  which  will  more  fuUy  appear  in  the 
further  statement  of  this  case. 

It  is  alleged  that  the  Boston  &  Texas  Cor- 
poration owned  7,000  acres  of  land  in  Mc^ 
Mullen  county  and  an  oil  lease  on  abont  1,100 
acres  of  land  adjoining  the  7,000-acre  tract, 
and  that  this  corporation  owned  another 
tract  of  land  adjoining  the  first  two,  of 
about  11,360  acres,  which  was  purchased  by 
S.  A.  Hopkins  from  R.  H.  Brown.  The  alle- 
gation is  that  Hopkins,  while  he  took  this 
conveyance  in  his  own  name,  in  fact,  boui^t 
and  held  it  for  the  Boston  tc  Texas  Corpora- 
tion, and  he  asked  that  title  thereto  be  de- 
creed out  of  him  and  into  said  corporation, 
subject  to  the  payment  of  the  vendm's  Uen 
notes  upon  which  R.  H.  Brown  foreclosed. 
It  Is  further  alleged  that  Hopkins  has  a  con- 
tract to  purchase  the  capital  stock  of  the 
Artesian  Belt  Railroad,  and  that  this  con- 
tract is  also  for  the  use  and  benefit  -of  the 
Boston  &  Texas  Corporation,  and  Hopkins 
also  asks  that  his  rights  under  this  contract 
of  purchase  be  decreed  to  be  in  the  Bo8t(Hi 
&  Texas  Corporation. 

The  Artesian  Belt  Railroad  matter  came 
about  in  this  manner:  H.  E.  Hlldebrand, 
who  has  Intervened  in  this  suit,  made  a  con- 
tract with  the  West  Texas  Bank  &  Trust 
Company,  executor  of  the  estate  of  C.  P.  Sim- 
mons, deceased,  under  order  and  approval  of 
the  probate  court  of  Bexar  county,  whereby 
he  agreed  to  purchase  the  capital  stock  of 
the  Artesian  Belt  Railroad  tor  the  sum  of 
$200,000,  the  sum  of  $25,000  having  been  paid 
in  cash,  and  the  remainder  was  on  deferred 
payments,  the  bank,  as  such  executor,  hold- 
ing the  stock  to  secure  the  balance  of  the 
purchase  money,  amounting  to  $175,000. 
This  contract  was  sold  by  Hlldebrand  to 
Hopkins,  as  the  latter  and  the  Boston  & 
Texas  Corporation  allege,  f<Mr  the  use  and 
benefit  of  this  corporation;  and  Hopkins 
says  he  is  willing  that  such  purpose  be  made 
effective  and  consummated  by  the  court  de- 
creeing his  interest  therein  and  thereunder 
to  said  corporation,  subject  to  the  payment 
of  the  balance  of  the  purchase  money. 

The  petition  shows  that  the  Boston  & 
Texas  Corporation  Is  Incorporated  for  $300,- 
000;  that  complainant  M.  O.  Brown  owns 
one  share  of  the  stock,  and  S.  A.  Hopkins 
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owns  $164,000;  that  in  1911,  1912,  and 
1913  tbe  Boston  &  Texas  Corporatl(«  made, 
executed,  and  delivered  to  M.  C.  Brown, 
complainant,  as  trustee  for  tbe  benefit  of  tbe 
Klng-Cro'wther  Corporation,  promissory  notes 
aggregating  $42,384.90,  which  notes  were  pay- 
able <Mi  demand  to  the  said  M.  G.  Brown,  and, 
in  addition,  the  Boston  &  Texas  Corporation 
owes  said  M.  0.  Brown,  as  trustee  for  the 
Klng-Growtber  Corporation,  on  open  account, 
the  sum  of  $56,500,  for  money  advanced  dur- 
ing the  years  1913  and  1914 ;  that  the  Klng- 
Crowther  Corporation  was  chartered  under 
the  laws'  of  the  state  of  Maine;  the  notes 
bear  7  per  cent.  Interest;  that  $25,000  of  the 
money  so  borrowed  by  the  Boston  &  Texas 
Corporation  was  used  for  the  purchase  of 
material,  etc.,  that  went  into  the  construc- 
tion of  an  extension  of  the  Artesian  Belt 
Railroad  from  the  town  of  Christine,  the 
terminus  of  the  railroad,  to  Crowther,  such 
money  being  so  advanced  upon  the  distinct 
understanding  that  the  Artesian  Belt  RaO- 
road  was  not  to  be  responsible  for  any  por- 
tion of  said  money  so  expended,  and  the 
Klng-Growther  Corporation  expressly  waived 
a  Uen  on  the  railroad  when  the  money  was 
advanced.  And  It  is  daimed  that  said  money 
is  owing  to  the  Klng-Crowtber  Corporation 
by  the  Bost<m  &  Texas  Corporation. 

The  petition  charges  that  the  Boston  & 
Texas  Coritoration  was  diartered  for  the  pur- 
pose  of  owning  and  developing  real  estate 
for  mineral  purposes'  and  for  boring  and  drill- 
ing for  oU,  coal,  kaolin,  and  other  minerals, 
and  for  such  other  purposes  as  are  germane 
and  incident  thereto;  that  on  1,100  acres 
leased  the  Boston  te  Texas  Corporation  has 
about  28  oil  wells,  all  of  which  under  proper 
care  and  attention  would  produce  a  large 
quantity  of  valuable  lubricating  oil ;  that 
on  the  11,360  acre  tract  there  is  about  3,000 
acres  of  proven  oil  land,  the  valne  of  which, 
under  proper  development,  would  be  mate- 
rially Increased;  and  that  on  the  7,000 
acre  tract  there  Is  about  4,000  acres  of  prov- 
en oil  land.  And  It  Is  alleged  that  the  Bos- 
ton &  Texas  Company  has  expended  about 
$400,000  In  developing  said  oil  field.  It  Is 
farther  contended  that  these  fertile  oil  fields 
are  so  remotely  situated  from  raUroad  facil- 
ities that  It  is  necessary  to  a  full  enjoyment 
of  their  hidden  treasures  that  the  Artesian 
Belt  RaUroad  be  extended  into  them,  or  to 
the  thriving  city  of  Crowther,  in  the  midst 
of  tbem,  but  that  about  one  year  before  the 
suit  was  filed  the  West  Texas  Bank  &  Trust 
Company  took  said  railroad  away  from  H.  B. 
Hlldebrand,  since  which  time  the  bank  has 
been  operating  same  through  a  manager, 
vrbea  Hopkins  and  Hlldebrand  are  entitled 
to  ^07  the  luxuries  of  running  the  same; 
and,  further,  nnmindful  of  the  fact  that  the 
West  Texas  Bank,  as  executor,  had  taken 
said  railroad  out  of  the  hands  of  Hlldebrand 
and  Hopkins,  and  was  so  operating  said  road, 
this  bank  has  sued,  Hlldebrand  and  Hop- 


kins and  R  O.  Burton,  B.  R.  Russell,  and 
Bmma  Smith  as  sureties  on  a  certain  bond, 
and  to  foreclose  for  about  $225,000  on  the 
stock  of  the  artesian  Belt  Railroad. 

The  petition  also  sets  out  that  about 
January  23,  1912,  the  Boston  &  Texas  Cor- 
poration executed  and  delivered  to  Lee  C. 
Ayars  a  deedi  of  trust  on  the  7,000  acres  of 
land  to  secure  the  payment  of  thirty-four 
notes  for  the  sum  of  $6,000  each,  or  a  total 
of  $170,000 ;  twenty-six  of  which  notes  being 
payable  to  the  order  of  the  Continental  Trust 
Company  five  years  from  their  date,  con- 
taining the  customary  default  clauses  in  re- 
gard to  the  failure  to  pay  interest,  and  the 
10  per  cent  attorney's  fee  clause,  all  payable 
at  Houston,  Tex.,  and  elgh£  notes  for  $5,000 
each,  payable  to  the  order  of  the  maker, 
which  said  last  notes  were  Indorsed  by  said 
Boston  Corporation,  and  delivered  over  to  the 
Continental  Trust  Company.  They  were  also 
indorsed  in  blank  by  S.  A.  Hopkina  These 
eight  notes  were  payable  three  years  from 
their  date.  These  last  notes,  representing 
$40,000,  It  is  charged,  were  given  as  a  bonus 
for  the  $130,000,  which  the  Boston  &  Texas 
Corporation  really  expected  to  obtain  In  said 
loan.  Bat  it  is  charged  that  only  about 
$64,700  was  actually  famished  the  Boston 
Company  by  the  Continental  Trust  Company, 
and  that,  if  the  remaining  $65,000  had  been 
furnished  as  per  agreement,  the  section  of 
the  road  from  Christine  to  Crowther  could 
and  would  have  been  completed,  thereby 
greatly  enhancing  the  value  of  the  oil  land 
to  such  an  extent  that  a  large  part  of  the 
land  would  have  been  worth  $1,000  per  acre, 
and  the  other  lands  would  be  worth  from 
$26  to  $70  per  acre;  and  if  these  things  had 
all  happened,  the  Boston  &  Texas  Corpora- 
tion would  have  been  able  to  pay  out  and 
then  have  money.  But  they  charge  that  the 
Continental  Trust  Company  refused  to  fur- 
nish any  more  money  after  It  had  furnished 
the  $65,700.  The  7,000  acres  of  land  was 
the  only  land  or  property  which  the  Boston 
&  Texas  Corporation  had  which  was  clear  of 
liens,  and,  when  It  was  mortgaged  to  secure 
the  loan  from  the  trust  company,  It  could  not 
get  any  more  money  with  which  to  complete 
said  railroad,  and  by  the  breach  of  Its  con- 
tract the  trust  company  has  prevented  the 
completion  of  the  railroad.  The  eight  bonus 
notes  above  referred  to  are  charged  to  be 
usury,  and  prayer  is  made  that  they  be  can- 
celed. 

The  petition  further  states  that,  in  addi- 
tion to  the  $65,000  advanced,  the  Continental 
Trust  Company  guaranteed  the  payment  of 
about  $22,000  to  the  Klrby  Lumber  Company 
for  ties  and  bridge  material,  but  have  re- 
fused to  pay  for  same,  and  the  lumber  com- 
pany has  filed  suit  in  the  district  court  of 
Harris  county  against,  the  Boston  &  Texas 
Corporation  and  Hopkins,  which  suit  has 
embarrassed  the  defendants  therein  in  de- 
veloping their  plans  and  in  procuring  finan- 
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dal  aid.  Wben  Hopkins  bought  tbe  11,360 
acres  of  land,  he  gave  In  part  payment  bIx 
notes  for  $13,000  each,  and  these  are  the 
notes  R.  H.  Brown  declared  due  and  obtained 
Judgment  on,  mentioned  above  In  this  opin- 
ion. In  the  suit  filled  in  Houston  on  the 
notes  given  the  Continental  Trust  Company 
tbe  petition  names  tbe  Guarantee  Life  In- 
surance Company  and  James  F.  Saddler,  Jr., 
as  plaintiffs,  but  It  is  alleged  here  that,  if 
those  parties  bought  said  notes,  they  did 
so  with  full  notice  of  all  the  vice  contained 
in  the  whole  transaction.  E\irther,  in  refer- 
ence to  the  stock  purchase  of  the  Artesian 
Belt  Railroad,  it  is  alleged  that,  if  complain- 
ants had  obtained  tbe  same,  they  could  have 
secured  $700,000 "in  Iwnds  against  said  rail- 
road, out  of  which  they  could  hare  paid  for 
the  said  stock,  all  of  which  was  prevented 
by  the  failure  of  the  trust  company  to  fur- 
nish the  balance  of  tbe  money  ccmtracted  to 
be  furnished. 

December  17,  1914,  S.  A.  Hopkins  gave  a 
deed  of  trust  on  the  Brown  land  to  secure  a 
large  sum  of  money  due  the  State  Bank  & 
Trust  Company,  and  It  is  claimed  that  the 
bank  or  J.  H.  Haile  was  a  necessary  party  to 
Brown's  foreclosure  suit;  and  that  bank 
has  filed  suit  to  set  aside  and  reopen  said 
suit  in  which  Brown  foreclosed  his  vendor's 
lien  and  obtatned  a  Judgment  for  approxi- 
mately $94,000  against  Hopkins  and  the 
Boston  &  Texas  Corporation. 

The  Boston  &  Texas  Corporation  owes 
about  $650,000  including  the  claims  set  forth, 
but  claims  that  It  can  pay  out  if  it  can  get 
time  to  realize  on  its  assets,  which  can  be 
done  by  building  said  railroad,  through  loans 
It  hopes  to  make,  and  it  the  Mexican  and 
European  wars  do  not  last  too  long;  but 
it  says  that  it  cannot  pay  said  debts  now 
on  account  of  the  financial  stringency.  There- 
fore it  says  it  is  insolvent  and  on  account  of 
the  matters  related  its  property  and  assets 
are  in  Imminent  peril  of  being  dissipated. 
Therefore  a  receiver  is  prayed  for  to  take 
charge  of  all  the  assets  of  the  Boston  & 
Texas  Corporation,  including  tbe  Artesian 
Belt  Railroad,  its  stock  and*  physical  proper- 
ties, as  well  as  the  lands  mentioned,  and  for 
injunction  to  restrain  the  sale  of  or  inter- 
ference with  any  of  said  property,  exo^t 
under  order  of  the  court  after  application 
is  made  therefor. 

The  Continental  Trust  Company  denied 
all  the  material  allegations,  and  especially 
that  it  was  insolvent,  and  that  the  eight 
notes  were  an  usurious  charge  against  the 
Boston  &  Texas  Corporation,  and  tendered 
same  np  to  be  canceled. 

The  court  Issued  the  temporary  injunction 
prayed  for,  and  set  tbe  bearing  for  receiver 
for  May  28, 1915,  at  Floresville.  The  defend- 
ants answered,  and  ail  demurred  generally 
to  the  sufficiency  of  the  application,  denied 
the  material  allegations,  and  made  spedal 
pleas,  the  nature  of  which  will  appear  bi  tite 


further  discussion  of  this  case.  At  the  heu- 
Ing  J.  O.  Terrell  was  appointed  receiver— 
"of  all  the  properties,  rights,  and  franchiBes  of 
the  Boston  &  Texas  Corporation  and  of  the 
properties  held  by  &  A.  Hopkins  as  alleged  in 
bis  petition  for  said  company,  including  the 
tract  of  11,360  acres  described  in  the  pleading 
and  known  as  the  Brown  land,  of  ever?  kind 
and  character  and  description  whatsoever  and 
wheresoever  situated,  including  the  cars,  loco- 
motives, tools,  machinery,  movable  effects,  books, 
books  of  accounts,  records,  cash  on  hand  and  in 
banks,  all  rents,  profits,  issues,  tolls,  reveDoes, 
and  income  of  tbe  Artesian  Belt  Railroad,  in 
equity,  real  or  otherwise,  wheresoever  sitnated, 
whatsoever  the  said  Boston  &  Texas  Corpora- 
tion, and  to  use  tbe  same  and  run  and  operate 
tbe  same,  and  continue  the  operation  and  busi- 
ness thereof  as  a  going  concern,  and  to  transact 
tbe  business  of  said  companies,"  etc. 

The  ordinary  powers  of  a  receiver  are 
conferred  In  said  order,  and  all  parties  are  re- 
strained from  taking  any  further  action  in 
regard  to  said  proi)erties,  except  through 
the  court  apiwintlng  the  receiver.  The  re- 
ceiver was  placed  under  a  $5,000  bond  which 
be  gave ;  but  the  order  making  such  appoint- 
ment contains  this  clause:  • 

"It  is  further  understood  herein  that  the  re- 
ceiver at  this  time  shall  not  take  possession  of 
or  exercise  control  over  the  properties  or  capi- 
tal stock  of  tbe  Artesian  Belt  Railroad  Com- 
pany until  further  authorized  by  further  order 
of  this  court." 

This  order  was  excepted  to,  and  notice  of 
appeal  given,  and  la  the  order  from  Trhldi 
this  appeal  is  perfected;  and  on  July  10, 
1915,  the  court  entered  an  order  directing 
the  receiver  to  take  charge  of  all  the  proper- 
ties, and  this  order  was  appealed  from.  So 
the  two  cases  stand  upon  our  docket  as  Na 
5553  and  No.  5586,  and  will  be  treated  both 
together  in  this  opinion. 

Hildebrand  and  the  State  Bank  &  Trust 
Company  and  J.  H.  Halle,  as  interveners, 
Joined  in  the  prayer  for  a  receiver.  No  one 
asked  for  the  dissolution  of  tbe  Boston  & 
Texas  Corporation  and  that  its  affaire  be 
wound  up. 

The  pleadings  In  this  case  embrace  232 
pages  of  the  transcript,  and,  if  we  have  been 
too  brief  In  our  statement,  it  Is  because  of 
our  desire  to  condense  as  much  as  we  could, 
and  yet  omit  nothing  material. 

First,  let  us  analyze  the  issues  and  sec  jnst 
what  is  presented  from  a  legal  standpoint. 
Assuming  the  facts  as  pleaded,  we  find  that 
S.  A.  Hopkins  had  a  contract  to  purchase, 
through  transfer  from  Hildebrand,  the  cai^- 
tal  stock  of  the  Artesian  Belt  Railroad ;  that 
$175,000  of  the  purchase  price  had  not  been 
paid,  and  the  West  Texas  Bank  4  Trust 
Company,  as  executor  of  the  estate  of  C.  F. 
Simmons,  deceased,  held  that  sto(A  as  securi- 
ty until  that  debt  was  paid.  It  is  true  that 
all  of  that  stock  except  eight  shares  was 
held  by  the  San  Antonio  Loan  ft  Trust 
Company  to  secure  a  debt  C.  F.  Simmons 
owed  his  former  wife,  but  that  is  a  matter 
of  no  consequence,  because  Jt  would  not 
change'  the  legal  title  to  the  stock. 

[1]  This  contract  for  the  raUroad  stock 

Google 


Digitized  by ' 


>8' 


TexO 


OONHNENTAIi  TRUST  CO.  ▼.  BROWN 


943 


Is  executory,  because  the  parchase  price  had 
not  been  paid,  and  the  stock  was  not,  and 
would  not  be,  delivered  until  that  sum  was 
paid.  H<q[>klns  alleges  that,  while  he  made 
the  contract  of  purchase  for  the  stock  in  his 
own  name,  It  was,  in  tact,  made  for  the 
Boston  &  Texas  Corporation.  He  claims 
no  rights  in  it  personally,  and  asks  that  same 
be  decreed  to  the  corporation.  Since  this 
stock  cmitract  is  executory,  whether  it  be 
HUdebrand,  Hopkins,  or  the  Boston  &  Texas 
Corporation,  they  neither  had  the  legal  title 
to  the  property,  but  only  the  right  to  com- 
plete the  purchase  by  paying  the  price  and 
then  obtain  a  title.  It  is  not  dUTerent  from 
a  man  who  buys  land,  and  the  vendor's  lien 
and  superior  title  are  reserved  until  the 
balance  of  the  purchase  money  is  paid.  The 
title  there  remains  in  the  seller ;  the  purchas- 
er only  haying  the  right  to  complete  the  pur- 
chase and  obtain  a  title  by  paying  the  price. 
It  would  be  a  monstrous  proposition  of  law 
If  the  purchaser  of  this  stock  could  demand 
and  receive  the  stock  without  first  paying 
for  same.  And  here  payment  of  the  $175,000 
Is  not  even  tendered;  but  it  is  proposed  to 
do,  through  a  receiver,  what  no  one  would 
contend  that  Hopkins  or  HUdebrand  would 
have  the  right  to  do  as  individuals,  namely, 
get  possession  of  the  stock  without  first 
paying  for  it.  A  receiver  takes  no  greater 
title  to  or  right  in  property  than  the  owner 
had  prior  to  the  receivership.  The  app(rfnt- 
ment  of  a  receiver  does  not  do  away  with 
rights  fixed  by  contract,  and  the  very  same 
contract  under  which  right  to  the  stock  is 
here  asserted  provides  that  the  executor 
should  hold  same  until  the  purchase  money 
should  be  paid. 

[2]  But  it  is  asserted  that  under  the  con- 
tract of  purchase  of  the  railroad  stodfc  by 
Bildebrand,  under  order  of  the  probate  court 
of  Bexar  county,  the  physical  properties  of 
the  railroad  were  to  pass.  To  this  we  need 
only  say  that  the  probate  court  could  only 
authorize  the  sale  of  the  stock,  because  that 
is  what  C.  F.  .Simmons  owned.  The  fact  that 
the  stock  represented  practically  the  road — 
certainly  the  control — would  not  alter  the 
situation.  The  road  itself  Ib  controlled  by 
a  board  of  directors. 

ft]  We  are  told  that,  if  the  West  Texas 
Bank  &  Trust  Company  could  operate  a  rail- 
road, then  there  is  no  reason  why  the  Boston 
&  Texas  Corporation  could  not  do  the  same ; 
if  one  corporation  could  do  it,  another  could. 
Tbe  bank,  under  its  rights  to  act  in  a  trust 
capacity,  was  acting  as  executor,  and  natu- 
rally voted  the  stock  in  the  selection  of  direc- 
tors who  operated  the  road.  Ordinarily,  a 
bank  probably  could  not  own  a  railroad,  but 
tbe  handling  of  the  stock  as  executor  is  quite 
a  different  matter. 

[4]  It  is  contended  that  the  Boston  & 
Texas  Corporation  could  own  the  railroad, 
because^  under  an  amendment,  as  passed  by 


the  Thirty-Fourth  Leglslatare  (General  Laws, 
p.  226),  it  is  provided: 

"That  article  1121,  subdivision  16  of  tiUe  25, 
chapter  II,  of  the  Revised  Statutes  of  the  state  • 
of  Texas,  1011,  be  amended  so  aa  to  hereafter 
read  as  follows: 

"  'For  the  establishment  and  maintenance  of 
oil  companies  with  tbe  authority  to  contract  for 
the  lease  and  purchase  of  the  right  to  prospect 
for,  develop  and  use  coal  and  other  minerals, 
petroleum  and  gas;  also  the  right  to  erect,  boild 
and  own  all  necessary  oil  tanlcs,  cars  and  pipes 
necessary  for  the  operation  of  the  business  of 
same.' 

"All  private  corporations  heretofore  created 
under  the  provisions  of  subdivision  16,  article 
1121,  chapter  II.  title  25,  Revised  Statutes  of 
Texas  of  1911,  shall,  in  addition  to  the  powers 
therein  enumerated,  have  the  power  to  contract 
for  tbe  lease  and  purchase  of  the  right  to  pros- 
pect for,  develop  and  use  gas;  also  erec^  build 
and  own  all  necessary  oil  tanks,  cars  and  pipes 
necessary  for  the  operation  of  the  business  of 
same." 

This  contention  is  made  because  of  the 
provision  that,  among  other  things,  they  may 
own  tank  cars,  ships,  etc.  And  it  is  a  mat- 
ter of  common  knowledge  that  oil  companies 
do  own  and  operate  tank  cars ;  but  that  is  a 
very  different  matter  from  owning  and  op- 
erating a  railroad.  Nearly  every  circus 
owns  its  i»ivate  cars,  but  we  have  never 
known  of  a  drcua  owning  a  railroad,  nor  do 
we  believe  that  the  mere  fact  that  they  own 
cars  would  give  them  the  right  to  own  a 
railroad.  .y 

The  Boston  &  Texas  Corporation  is  a  pro-'^ 
ducing  oil  company,  organized  under  the 
laws  of  a  foreign  state,  and  is  not  a  pipe  line 
company;  so  that,  when  it  comes  into  this 
state  to  do  business  under  a  permit,  it  could 
have  no  greater  powers  than  is  permitted  to 
similar  corporations  under  subdivision  16  of 
article  1121  of  the  Revised  Statutes  of  this 
state.  And  the  most  liberal  construction  of 
this  statute  would  not  give  this  Oil  company 
the  right  to  own  this  railroad,  even  if  its  con- 
tention be  granted  that  the  contract  intend- 
ed to  convey  the  physical  properties  of  the 
Artesian  Belt  Railroad ;  and  if  the  corpora- 
tion could  not  own  the  road,  it  could  not  do 
through  a  receiver  what  it  could  not  do  act- 
ing for  itself  under  its  own  board  of  direc- 
tors. So  the  railroad  matter  furnishes  no 
ground  for  a  receiver.  "1 

[S]  And  when  we  come  to  consider  the  ^ 
11,360  acres  of  land  known  as  the  Brown 
land,  we  find  that  this  is  also  a  purely  execu- 
tory contract  for  the  sale  of  the  land,  be- 
cause the  vendor's  lien  and  superior  title 
were  reserved  until  the  notes,  upon  which 
foreclosure  was  obtained,  should  be  paid.  It 
has  long  been  held  in  Texas  that  such  a  sale 
leaves  the  title  in  the  vendor,  and  what  the 
purchaser  has  in  such  case  is  the  right  to 
pay  the  debt  and  secure  a  title.  Neither 
Hopkins  nor  the  Boston  &  Texas  Corpora- 
tion had  more  than  a  right  to  pay  for  said 
land  and  thereby  obtain  a  title.  A  receiver 
would  have  no  greater  right,  and  we  find 
that  no-  tender  of  the  purchase  money  is 
made.     On  the  contrary,  that  la  precisely 
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what  they  are  seeking  to  avoid.  This  land 
was  constructively  In  the  hands  of  the  sher- 
^iff,  who  had  seized  the  same  under  an  order 
'of  sale,  based  on  the  foreclosure  Judgment, 
and  neither  Hopkins  nor  his  corporation 
could  take  It  away  from  him  without  paying 
that  debt,  and  they  did  not  need  a  receiver  to 
do  this. 

[6]  The  fact  of  the  business  is  this  whole 
proceeding  appears  to  be  based  upon  the  idea 
of  gaining  a  little  time  until  the  hard  times 
pass ;  for  tlie  applicants  say  in  their  bUl: 

"CSompIalnants  believe  that  this  court  should 
take  judicial  knowledge  of  the  present  financial 
condition  now  prevailing  throughout  this  coun- 
try on  account  of  the  Mexican  war  and  great 
European  war,  that  is  now  being  felt  in  the 
whole  financial  world,  and  stay  the  hand  that 
would  take  from  the  unfortunate  debtor  who  is 
struggling  to  meet  his  obligations,  as  these  com- 
plainants are,  and  even  now  at  great  sacrifice 
complainants  are  negotiating  and  have  contracts 
which,  if  consummated,  will  enable  them  to  pay 
all  creditors  who  are  pressing  them.  What 
these  complainants  most  value,  next  to  eternity, 
is  a  little  time,  and  this  they  pray  through  the 
equity  powers  of  this  court  Poverty  wants 
some  things;  luxury  many;  avarice  all  things. 
These  complainants,  though  poor,  want  a  little 
time:  these  creditors  want  all,  that  they  may 
live  in  luxury;  but  this  court  has  the  equity 
power  to  stay  ueir  hands,  and  it  ia  prayed." 

We  cannot  but  commend  the  candor  of  this 
fervent  prayer  of  the  able  counsel,  bnt  at 
the  same  time  It  reminds- us  of  that  honest 
old  lawyer  who,-  in  having  his  client  swear  to 
an  appUcatioo  for  a  continnance,  said: 

"This  application  Is  not  made  for  delay,  but 
to  gain  time." 

Hard  times  ia  not  recognized  in  law  aa  a 
ground  for  a  receiver,  nor  had  we  ever  sup- 
posed that  a  Teceiver  was  a  panacea  for  the 
ills  of  a  time  of  financial  stringency.  In- 
deed, if  we  were  so  to  treat  the  matter,  it 
would  be  equivalent  to  declaring  a  moratori- 
nm  by  Judicial  decision — a  thing  the  Legis- 
lature of  this  state  expressly  declined  to  do. 

[7]  HUdebrand  and  Hopkins  are  not  suing 
the  Boston  &  Texas  Corporation,  except  that 
they  ask  for  a  receiver.  So,  as  to  them,  it 
is  purely  a  suit  for  a  receiver,  and  the  courts 
of  this  state,  as  well  as  all  other  recognized 
authorities,  have  uniformly  held  that  a  bill 
which  has  for  its  sole  object  the  appointment 
of  a  receiver  will  not  be  entertained.  This 
court  has  only  recently  so  held  in  an  opin- 
ion written  by  its  Chief  Justice.  Toomey  v. 
First  Mortgage  Trust  Co.,  177  S.  W.  639.  A 
receivership  is  ancillary  to  fbe  main  suit 
where  a  cause  of  action  exists  and  is  assert- 


ed Independent  of  such  receiveisliip,  and  the 
corporation,  as  sudi,  has  no  right  to  ask  fOr 
a  receiver  for  itself. 

[I]  If  it  be  conceded  that  this  corporation 
1b  insolvent,  tliat  is  not  snflSclent  ground  for 
the  appointment  of  a  receiver,  without  a 
showing  of  some  equity  In  favor  of  the  plain- 
tiffs.  First  Uen  creditors  will  not  be  hinder- 
ed or  delayed  In  the  collection  of  their  debts, 
except  upon  a  clear  showing  of  some  threat- 
ened Illegal  waste  or  destruction  of  the  prop- 
erty, and  that  protection  may  he  obtained  ij 
an  injunction.  It  is  urged  that  the  wars  is 
Mexico  and  in  Europe  have  made  it  difficnlt 
to  finance  this  undertaking,  and  if  the  court 
wUl  appoint  a  receiver  and  build  the  railroad 
into  these  oil  fields,  the  corporation  will  be 
able  to  realize  large  stuns  for  its  lands,  and 
can  pay  out  As  to  how  long  these  wars  will 
last  Is  not  stated  in  the  bill,  and  as  to  de- 
veloping an  oil  field,  this  court  knows  of  no 
more  uncertain  or  specnlatlve  proposition. 
The  bill  admits  that  the  parties  themselves 
have  been  unable  to  carry  through  their 
plans  successfully,  and  it  is  not  made  to  ap- 
pear how  the  receiver  could  do  that  which 
they  have  failed  to  do,  unless  it  be  that  he 
could  get  possession  of  the  railroad  stock 
and  laud  without  paying  what  is  admitted 
to  be  the  purchase  price.  But  we  have  seen 
that  the  receiver  would  have  no  greater 
rights  than  the  parties  themselves  wonld 
liave. 

[I]  As  to  the  controversy  with  the  Conti- 
nental Trust  Company,  no  ground  for  a  re- 
ceiver is  there  shown,  because,  if  their  debt 
Is  not  Just,  and  usury  has  been  charged,  the 
court  oould  render  ample  protection  against 
the  sale  by  its  injunction  powers.  The  peti- 
tion or  bUl  shows  that  the  trust  company  la 
a  first  lienholder  on  7,000  acres  of  land  own- 
ed by  the  Boston  &  Texas  Corporation,  but 
we  are  unable  to  see  how  the  relief  sought 
against  the  trust  company  demands  the  ap- 
pointment of  a  reviver  for  the  one  seeking 
that  relief. 

We  therefore  conclude  that  the  trial  conrt 
was  in  error  in  appointing  the  receiver,  and 
also  in  thereafter  making  an  order  placUig 
him  in  charge  of  the  properties. 

So  the  Judgments  in  causes  No.  6553  and 
Na  6686  are  reversed,  and  the  orders  ap- 
pointing a  receiver  and  placing  him  in  charge 
are  vacated,  together  with  all  other  orders 
in  connection  with  the  receivership,  and  the 
receiver  is  discharged.  The  clerk  of  tbia 
court  will  accordingly  so  certify. 
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MASON  et  aL  ▼.  JAMES  M.  GARPRNTI&R 
RBAITTY  00.     (No.  14U0.) 

(St.  Louis  Court  of  ApifealB.  Missouri.  °  Not. 
2,  1915.    Rehearing  Denied  Not.  23,  1916.) 

1.  Bbokkbs  «5>8&— Real  Estate  Bbqkeb.<»— 
Action  fob  Commission— Question  fob 
Jtjby. 

In  an  action  by  a  firm  of  real  estate  bro- 
kers for  a  commission,  whether  it  or  another 
a(;encT  vas  the  efficient  and  procuring  cause  in 
effecting  defendant's  lease  to  a  third  party  held 
for  the  jury. 

[Ed.  'Note. — ^For  other  cases,  see  Brokers. 
Cent  Dig.  a  121,  123-130 ;   Dec.  Dig.  «=»88.] 

2.  Bbokkbs  iS=>53— Real  Estate  Bbokebs— 
Right  to  Ooiuiission. 

Where  the  owner  of  realty  placed  it  in  the 
hands  of  two  real  estate  firms  to  lease,  and  one 
of  such  firms  was  the  efficient  and  procuring 
caose  of  effecting  the  lease,  the  other  firm  had 
no  claim  against  the  owner  for  a  commission, 
OTen  though  its  efforts  aided  to  some  extent  the 
final  consummation  of  the  lease  by  the  leasing 
firm. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  f  74 ;   Dec.  Dig.  <8ss>63.] 

Appeal  from  St  Louis  Circuit  Court ;  Wm. 
T.  Jones,  Judge. 

"Not  to  be  officially  published." 
Suit  by  C.  Homer  Mason  and  Martiu  F. 
Trepp,  copartners  doing  business  as  the  Ma- 
son-Trepp  Real  Estate  Company,  against  the 
James  M.  Carpenter  Realty  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed,  and  cause  remanded. 

B.  W.  Banister,  ct  St  Louis,  tor  appellant 
Amsteln  &  Amsteln,  of  St  Louis,  for  re- 
spondents. 

NORTONI,  J.  This  Is  a  suit  by  a  real  es- 
tate broker  for  commissions.  Plaintiff  recoT- 
ered,  and  defendant  prosecutes  the  appeal. 

[1]  Defendant,  James  M.  Carpenter  Realty 
Company,  was  preparing  to  erect  a  building 
at  812-314  North  Sixth  street  in  St  Louis 
and  desired  to  procure  a  reliable  tenant 
therefor.  It  Is  conceded  that  defendant  em- 
ployed plaintiffs  to  procure  such  tenant  for 
It  and  It  an)ear8  to  be  conceded,  too,  that  it 
employed  tlie  Holbrook-Blackwelder  Real  Es- 
tate Trust  Company  to  the  same  end.  A 
commission  was  to  be  paid  the  broker  In 
event  a  lease  was  effected.  It  appears  that 
defendant  furnished  plans  of  Its  building  to 
both  plaintiffs,  Mason  and  Trepp,  copartners 
In  the  real  estate  business  In  St.  Louis,  and 
likewise  furnished  plans  to  the  Holbrook- 
Blackwelder  Real  Estate  Trust  Company  for 
the  purpose  of  showing  them  to  probable  ten- 
ants. Both  of  these  real  estate  agencies  were 
engaged  In  an  effort  to  lease  the  premises 
for  defendant,  and  it  seems  that  both  were 
endeaTorlng  to  Induce  the  Regal  Shoe  Com- 
pany to  enter  into  such  lease,  but  neither 
knew  of  the  actlTities  of  the  other  for  a  time. 
Finally  the  Regal  Shoe  Company  leased  the 
premises  from  defendant  for  a  term  of  20 
years  at  a  stipulated  rental  of  $270,(X)0  for 


the  term,  payable  in  monthly  Installments. 
The  suit  proceeds  for  a  commission  of  one- 
half  of  1  per  cent  on  the  amount  of  rental 
thus  reserTed. 

The  evidence  tends  to  proTe  that  plaintiffs, 
acting  through  Mr.  Trepp,  Tislted  Julius  F, 
Schult£,  the  local  manager  of  the  Regal  Shoe 
Company,  a  number  of  times  and  endeaTored 
to  persuade  him  to  lease  this  property.  There 
Is  evidence,  too,  that  Mr.  Martin  and  Mr. 
Breitt,  representing  the  Holbrook-Blackweld- 
er Real  Blstate  Trust  Company,  visited  Mr. 
Schnltz  a  number  of  times,  urging  a  lease 
of  the  same  property.  Schultz  was  the  local 
manager  of  the  Regal  Shoe  Company,  but  not 
authorized  to  enter  into  a  contract  of  lease. 
It  appears  that  Mr.  Oould,  the  a.ssistsmt 
treasurer  of  the  shoe  company,  was  In  author- 
ity concerning  such  matters.  Plaintiffs  nev- 
er, at  any  time,  saw  Mr.  Gould  concerning 
this  matter,  though  It  Is  clear  that  they  ne- 
gotiated with  and  submitted  propositions  to 
Schults.  Plaintiffs  also  introduced  Mr.  Car- 
penter, defendant's  vice  president,  to  Schultx 
and  Induced  Mr.  Carpenter  to  submit  a  writ- 
ten proposition  to  the  Regal  Shoe  Company 
through  SehultB.  On  the  other  hand,  Martin 
and  Breitt,  acting  for  the  Holbrook-Black- 
welder Real  Eistate  Trust  Company,  negotiat- 
ed directly  with  Mr.  Gould  of  the  Regal  Shoe 
Company.  Finally,  when  the  lease  was  ne- 
gotiated, defendant  paid  the  Holbrook-Black- 
welder Real  Estate  Trust  C<»npany  Its  com- 
mission In  the  view  that  such  company, 
through  Martin  and  Breitt,  had  effected  the 
lease  with  Oould  fOr  the  shoe  company  and 
declined  to  pay  plaintiffs.  It  therefore  ap- 
pears that  the  evidence  reveals  conflicting 
claims  on  the  part  of  the  two  real  estate 
agencies  as  to  which  was  the  procuring  cause 
of  the  lease.  There  is  an  abundance  In  the 
evidence  tending  to  prove  that  the  Holbrook- 
Blackwelder  Real  EiState  Trust  Company,  act- 
ing through  Martin  and  Breitt,  effected  the 
lease,  and  there  Is  substantial  evidence,  too, 
tending  to  prove  that  the  plaintiffs,  Mason 
and  Trepp,  were  the  procuring  cause.  Al- 
though it  be  true  that  neither  Mason  nor 
Trepp  ever  met  Oould,  the  officer  of  the  Re- 
gal Shoe  Company  authorized  to  lease  the 
property,  the  evidence  tends  to  prove  that 
their  propositions  were  first  submitted  to 
Gould  through  the  medium  of  Schultz,  and  it 
Is  quite  clear  that  plaintiffs  interested  Schultz 
In  the  location  and  the  building.  It  appears 
that  Schultz,  although  local  manager  for  the 
shoe  company,  was  without  authority  to  ne- 
gotiate a  lease  but  recelTed  proposals  for  the 
Regal  Shoe  Company  and  submitted  them  to 
his  superior  officer,  Mr.  Gould.  Schultz  was 
interested  too.  In  the  location  of  the  business 
as  be  received,  besides  his  salarj',  a  commis- 
sion on  sales.  We  regard  the  question  as  to 
whidi  <Mie  of  these  agencies  was  the  efficient 
and  procuring  cause  in  effecting  tlie  lease 
as  one  for  the  Jury,  and  it  appears  to  be  con- 
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ceded  on  the  part  of  defendant  tbat  botb 
agents  were  authorized  by  it  to  find  a  tenant 
on  the  terms  prescribed.  However,  the  com- 
mission was  to  be  paid  only  to  the  broker 
who  succeeded  in  effecting  the  lease.  The 
central  questlcm  In  this  case,  as  In  all  others 
wherein  claims  for  commissions  are  present- 
ed by  two  different  brokers  on  account  of  the 
same  transaction,  is:  Which  effected  the 
lease?  or,  as  the  phrase  goes.  Which  was  the 
efficient  and  procuring  cause  in  consummat- 
ing It?  See  Gamble  v.  Orether,  108  Mo.  App. 
340,  83  S.  W.  306.  In  this  connection  it  is 
said  the  broker  must  be  the  procuring  cause 
of  the  contract  of  sale  or  lease  on  which  he 
depends  for  recovery.  It  will  not  suffice  for 
his  act  to  be  one  ot  a  chain  of  causes  pro- 
ducing the  contract ;  it  must  be  the  procur- 
ing or  inducing  cause  or,  as  lias  been  said, 
it  must  be  the  causa  causans.  Ramsey  t. 
West,  31  Mo.  App.  676;  Mead  t.  Arnold,  131 
Mo.  App.  214,  110  S.  W.  656. 

[2]  It  is  argued  that  the  court,  through 
giving  and  refusing  instructions.  Ignored  this 
principle  and  treated  the  case  as  though  it 
was-  no  defense  against  the  claim  of  the  plain- 
tiffs If  the  Holbrook-Blackwelder  Real  Es- 
tate Trust  Company,  tli  rough  Martin  and 
Breitt,  procured  the  leasing  of  the  property 
if  the  matter  were  aided,  to  some  extent,  by 
the  efforts  of  plaintiff,  and  we  are  persuad- 
ed to  this  view.  Obviously,  if  the  Holbrook- 
Blackwelder  Real  Estate  Trust  Company, 
through  Martin  and  Breitt,  were  the  efficient 
and  procuring  cause  of  effecting  the  lease, 
then  such  was  a  valid  defense  against  plain- 
tiffs* claim,  and  this  is  true  though  their  ef- 
forts in  endeavoring  to  lease  the  premises 
to  the  same  tenant  aided  the  final  consumma- 
tion of  the  lease  to  some  extent  See  Real 
Estate  Co.  v.  Real  Estate  Co.,  144  Mo.  App. 
620,  129  S.  W.  419.  Touching  this  matter, 
defendant  requested  the  court  to  instruct  the 
Jury  as  follows: 

"The  court  instructs  you  that  the  burden  is 
on  the  plaintiffs  to  prove  to  your  reasonable 
satisfaction  by  a  preponderance  of  the  evidence 
that  they  were  the  efficient  and  procurinK  cause 
of  the  lease  from  the  James  M.  Carpenter  Real- 
ty Company  to  said  Regal  Shoe  Company, 
which  has  been  read  in  evidence,  and  if  you 
believe  and  find  from  the  evidence  that  plaintiffs 
were  not  the  efficient  and  procuring  cause  of 
said  Regal  Shoe  Company  leasing  the  property 
described  in  said  lease,  but  that  such  leasing 
was  brought  about  by  Holbrook-Blackwelder 
Real  Estate  Trust  Company  through  the  efforts 
and  exertions  of  the  witnesses  Martin  and 
Breitt,  or  either  of  them,  then  your  verdict  must 
be  for  the  defendants,  even  though  yon  may  be- 
lieve and  find  from  the  evidence  that  the  ef- 
forts of  the  plaintiff  Trepp  to  interest  the  wit- 
ness,Schultz  in  said  property  and  thereby  in- 
duce said  Regal  Shoe  Company  to  lease  same, 
did  to  some  extent  aid  in  the  leasing  of  said 
property." 

The  court  refused  this  InstmctlOD  as  re- 
qnested ;  ftlso  the  court  modified  the  instruc- 
tion by  eliminating  therefrom  the  oonclnding 
words  as  follows: 

"Efforts  of  the  ^tiaintiff  Trspp  to  interest  the 
witness  Schultz  m  said  property  and  thereby 
induce  said  Regal  Shoe  Company  to  lease  same. 


did  to  some  extent  aid  in  the  leasing  of  said 
property" 

— and  substituted  for  these  words  tJie  fol- 
lowing: 

"Plaintiff  Trepp  made  efforts  to  interest  the 
witness  Schultz  in  said  property  and  thereby 
to  induce  the  Regal  Shoe  Company  to  lease 
same." 

The  instruction  as  requested  properly  de- 
clared the  law  of  the  case,  for  If  the  Hol- 
brook-Blackwelder Real  Estate  Trust  Com- 
pany, through  Martin  and  Breitt,  were  the 
procuring  cause  In  effecting  the  lease,  then 
the  verdict  should  be  for  defendant,  even 
though  the  efforts  of  plaintiff  Trepp  to  inter- 
est Schultz  and  Induce  the  Regal  Shoe  Com- 
pany to  take  the  property  on  the  terms  pro- 
posed did  to  some  extent  aid  in  the  leasing 
of  such  property.  Manifestly,  this  is  true, 
for  the  mere  aiding  to  some  extent,  without 
more,  in  the  leasing  of  the  property  amount- 
ed to  no  more  than  a  link  in  the  chain  of 
causation,  while  the  central  question  on 
which  the  liability  of  defendant  turns  is  as 
to  who  was  the  procuring  and  efficient  cause. 
The  instruction  as  given  after  modlflcaticHi 
by  the  court  Is  as  follows: 

"The  court  instructs  you  that  the  burden  is 
on  the  plaintiffs  to  prove  to  your  reasonable 
satisfaction  by  a  preponderance  of  the  evidence 
that  they  are  the  efficient  and  procuring  cause 
of  the  lease  from  the  James  M.  Carpenter  Real- 
ty Company  to  said  Regal  Shoe  Company, 
which  has  been  read  in  evidence,  and  if  you  be- 
lieve and  find  from  the  evidence  that  plainti^ 
were  not  the  efficient  and  procuring  cause  of 
said  Regal  Shoe  Company's  leasing  the  property 
described  in  said  lease,  but  that  such  leasing 
was  brought  about  by  the  Holbrook-Blackwelder 
Real  Estate  Trust  C5ompany  through  the  efforts 
and  exertions  of  the  witnesses  Martin  and 
Breitt,  or  either  of  them,  then  your  verdict 
must  be  for  the  defendants,  even  though  you 
may  believe  and  find  from  the  evidence  ttat  the 
plaintiff  Trepi)  made  efforts  to  interest  the  wit- 
ness Scholtss  in  said  property  and  thereby  to 
induce  said  Regal  shoe  Company  to  lease 
same." 

From  the  modification  of  the  Instruction,  it 
appears  the  court  entertained  the  view  that 
It  was  a  defense  to  the  suit  If  the  Holbrook- 
Blackwelder  Real  Estate  Trust  Company 
were  the  procuring  cause  of  the  lease  only 
in  event  plaintiff  Trepp  made  efforts  to  in- 
terest Schultz  of  the  Regal  Shoe  Company  in 
the  property,  and  that  such  efforts  did  not 
go  to  the  extent  of  aiding  to  some  extent  In 
the  final  consummation  of  the  lease.  Defend- 
ant was  entitled  to  the  proposition  request- 
ed in  the  Instruction  to  the  effect  that  It  was 
a  valid  defense  to  the  action  if  the  Holbrook- 
Blackwelder  Real  Estate  Trust  Company 
were  the  efficient  and  procuring  cause  ot  the 
lease,  and  this,  too,  even  though  the  efforts 
of  plaintiff  to  some  extent  aided  in  consum- 
mating the  transaction. 

Because  of  the  error  in  refusing  the  In- 
struction as  requested,  the  judgment  should 
be  reversed  and  the  cause  remanded.  It  is 
so  ordered. 

REYNOLDS,  P.  J,  and  ALLEN,  J^  con- 
cur. 
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GRAVES  ct  aL  y.  METROPOLITAN  UFB 
INS.  CO.     (No.  14088.) 


(St.  Louis  Conrt  of  Apoeals. 
Nov.  2,  1915.) 


Missouri. 


1.  Justices  or  the  Peace  «=>98— Pleading — 
Statotort  Pbovisions  —  FiUNQ  Copt  of 

Under  Rev.  St.  100».  §  7413,  providinit  rela- 
tive to  justice's  court,  that  when  a  suit  is  found- 
ed upon  any  instrument  of  writing  purporting 
to  have  been  executed  by  defendant,  and  the 
debt  or  damage  claimed  may  be  ascertained  by 
such  instrument,  it  shall  be  filed  with  the  justice, 
and  no  other  statement  or  pleading  shall  be  re- 
quired, and  section  7414,  providing  that,  if  such 
instrument  be  alleged  to  be  lost  or  destroyed.  It 
shall  be  sufficient  for  plaintiff  to  file  the  affi- 
davit of  himself  or  some  other  credible  person, 
stating  such  loss  or  destruction,  and  setting 
forth  the  substance  of  such  instrument,  in  an 
action  on  an  insurance  policy  alleged  to  have 
been  destroyed,  there  could  be  no  recovery  where 
no  affidavit  was  filed ;  an  insurance  policy  be- 
ing such  an  instrument  as  is  required  to  be 
filed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  335 ;  Dec.  Dig.  ie=s>98.] 

2.  Justices  of  tbe  Peace  «=>!S8-^ubi8dic- 
TioN  TO  BE  Shown- BY  the  Record. 

The  jurisdiction  of  a  justice  of  the  peace 
must  appear  affirmatively  from  the  record. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
tbe  Peace,  Cent.  Dig.  H  207-215;  Dec.  Dig. 
<8=>58.] 

3.  Justices  of  the  Peace  «=3l41— Appeals— 

JUBTSOICTION. 

Where  a  justice  of  the  peace  had  no  juris- 
diction, the  circuit  court  had  no  jurisdiction  on 
appeal,  as  its  jurisdiction  is  derivative. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Pence,  Cent.  Dig.  g§  467-476;  Dec.  Dig. 
«=>141.] 

Appeal  from  St  Louis  Circoit  C!onrt ;  Wm. 
T.  Jones,  Judise. 

"Not  to  be  oflSdally  ptibUsbed." 

Action  by  Emery  Graves  and  others  against 
Metropolitan  Life  Insurance  Company. 
Frwn  a  Judgment  for  defendant,  plaintiffs 
appeal.  On  rehearing.  Reversed  and  re- 
mamled,  with  directions,  and  certified  and 
transferred  to  the  Supreme  Court 

James  J.  O'Donohoe,  of  St  Louis,  for  ap- 
pellants. Nathan  EYank  and  Lonls  B.  Sher, 
both  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  case  Is  before  ns 
on  a  rehearing. 

A  point  briefed  by  oonnsel  for  respondent 
on  the  first  hearing  but  not  passed  npon  by 
ns  Is  again  urged,  and  as  it  lies  at  the  root 
of  the  case,  we  are  bound  to  consider  it. 

[1]  The  action  was  commenced  before  a 
Justice  of  the  peace  on  an  Insurance  policy 
alleged  to  hare  been  destroyed.  The  state- 
ment filed  before  tbe  Justice  is  not  In  tbe 
abstract,  but  on  appeal  to  tbe  circuit  court 
an  amended  statement  was  filed,  including  a 
new  party  and  again  averring  that  the  policy 
In  suit  had  been  destroyed — burnt.  This 
amended  statement  is  not  verified  either  by 
plaintiffs  or  by  any  one  else— no  atUdavlt 


"stating  such  loss  or  destrnction"  is  filed 
with  it,  and  it  seems  to  be  conceded  by  coun- 
sel that  no  such  affidavit  was  filed  with  the 
Justice;  in  fact  that  counsel  claims  its  filing 
Is  not  Jurisdictional.  The  objection  to  the 
lack  of  Bflidavlt  was  made  at  the  trial,  is 
insisted  on  by  briefs  and  is  now  relied  upcxi 
for  affirmance  of  the  Judgment 

Our  statute,  section  7413,  Revised  Statutes 
1909,  provides: 

"When  tbe  suit  is  founded  upon  any  instru- 
ment of  writing  purporting  to  have  been  execut- 
ed by  the  defendant,  and  the  debt  or  damages 
claimed  may  be  ascertained  by  such  instrument, 
the  same  shall  be  filed  with  the  justice,  and  no 
other  statement  or  pleading  shall  be  required." 

Section  7414,  Revised  Statutes  1909,  pro- 
vides: 

"If  such  instrument  be  alleged  to  be  lost  or 
destroyed,  it  shall  be  sufficient  for  the  plaintiff 
to  file  with  the  justice  the  affidavit  of  himself, 
or  some  other  credible  person,  stating  such 
loss  or  destruction,  and  setting  forth  the  sub- 
stance of  such  instrument." 

Beyond  question  this  action  Is  on  an  In- 
strument of  writing — an  Insurance  policy — 
purporting  to  have  been  executed  by  the  de- 
fendant— one  by  which  the  amount  of  tbe 
debt  or  damages  claimed  may  be  ascertained 
from  the  policy.  It  is  such  an  instrument  as 
is  required  to  be  filed  vrith  the  justice.  If 
not  filed  because  lost  or  destroyed,  then 
plaintiff  is  required  to  file  with  the  Justice 
the  affidavit  of  himself  or  some  other  credi- 
ble person,  stating  such  loss.  That  was  not 
done  here. 

Our  Supreme  Court,  In  Hudson  v.  Wright, 
204  Mo.  412,  loc.  dt  431,  103  S.  W.  8,  14,  has 
distinctly  held  that  a  Judgment  rendered  by 
a  Justice  of  the  peace  on  a  lost  instrument  is 
void  unless  It  appears — In  case  of  Its  loss — 
that  the  statutory  affidavit  was  filed.  Saya 
Judge  Lamm  In  that  case  and  at  that  page* 

"Now,  in  coses  of  lost  notes,  the  justice  either 
acquires  jurisdiction  by,  or  may  not  proceed  to 
judgment  without,  the  filing  of  such,  affidavit. 
•  •  •  Hence,  jurisdiction  over  the  subject- 
matter,  if  not  appearing  in  the  judgment  it- 
self, should  at  least  appear  somewhere  in  the 
proceedings.  •  •  •  Absent  jurisdiction,  tbe 
judgment  was  void,  and,  therefore,  subject  to 
collateral  attack." 

But,  says  learned  counsel  for  api)eUant, 
this  decision  applies  alone  to  notes.  That  is 
not  the  statute.  It  applies  to  any  instrument 
of  writing  purporting  to  have  been  executed 
by  the  defendant  when  the  debt  or  damages 
claimed  may  be  ascertained  by  such  instru- 
ment 

[2,3]  It  nowhere  appears  In  this  record 
that  the  statutory  affidavit  was  filed  before 
the  Justice  and  his  Jurisdiction  must  appear 
afflrmatlvely;  without  that  the  circuit  court 
has  no  Jurisdiction  of  the  cause,  as  its  Juris- 
diction on  appeal  is  derivative.  As  it  had  no 
power  to  hear  and  determine  the  case,  plain- 
tiff cannot  recover,  nor  can  the  Judgment  In 
favor  of  defendant  on  the  cause  of  action 
stand. 
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Tbe  judgment  of  the  drcalt  conrt  shoold 
therefore  be  leversed  and  the  cause  remand- 
ed with  dlrectiona  to  the  drcalt  court  to  al- 
low plaintiff  to  take  a  nonsuit;  or  falling 
that,  the  court  wUl  enter  an  order  dismissing 
the  case.  But  aa  the  Kansas  City  Court  of 
Appeals,  in  Mansur  v.  Llnney,  162  Mo.  App. 
260,  144  S.  W.  872,  as  well  as  In  Watkins 
V.  Brotherhood  of  American  Yeomen,  188  Mo. 
App.  626,  176  S.  W.  616,  dedsions  subsequent 
to  that  of  the  Supreme  Court  In  Hudson  ▼. 
Wright,  supra,  has,  as  we  understand  Its 
dedsloDs,  held  to  the  contrary,  this  cause, 
together  with  the  original  transcript  therein 
must  be  and  Is  hereby  certified  and  trans- 
ferred to  the  Supreme  Court 

NOBTONI  and  AJULWS,  33^  ooncar. 


WAUKEH  T.  OZABK  COOPERAGE  &  LUM- 
BER CO.  OF  NEW  JBRSBX. 
(No.  14063.) 

(St.  Louis  Court  of  Appeals.    Missouri    Hay.  2, 
1918.) 

1.  C017RTB  9=»231  —  Missoim  C!oTrBT  or  Ap- 
peals—Jurisdiction. 

Where  a  creditor,  who  had  obtained  Judg- 
ment against  a  Missouri  corporation  for  $1,600, 
sought  to  have  a  receiver  appointed  to  take  over 
the  assets  of  the  corporation  and  its  successors, 
claiminK  that  the  corporate  assets,  wUcb  ex- 
ceeded Its  liabilities  by  over  $50,000,  bad  been 
fraudulently  transferred  to  a  second  corporation, 
and  by  that  to  a  third,  the  right  involved  is  one 
involving  a  sum  in  excess  of  the  jurisdiction  of 
the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  M  487,  491,  644,  646-648,  650,  eB2-65», 
661;   Dec.  Dig.  «=>231.] 

2.  CotTBTs  «=»487  —  MISSOURI  Court  op  Ap- 
peals—Transfer OP  Causes. 

Where  the  sum  involved  appears  to  be  in 
excess  of  its  jurisdiction,  the  (Jourt  of  Ap- 
peals should  on  its  own  motion  transfer  the 
cause  to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  il  703,  1307-1316;   Dec.  Dig.  «S=>487.] 

Appeal  from  St.  Louis  Circuit  0>urt;  Eu- 
gene McQuillln,  Judge. 

Action  by  George  W.  Walker  against  the 
Ozark  Cooperage  &  Lumber  Company  of  New 
Jersey  and  others,  dismissed  except  as  to  the 
named  defendant.  From  a  judgment  for  the 
named  defendant,  plaintiff  appeals.  Trans- 
ferred to  Supreme  Court 

Jolin  A.  Harrison,  Henry  B.  Davis,  and 
Erd  &  Massey,  all  of  St  Louis,  for  appellant 
George  B.  Webster,  -of  St  Louis,  for  respond- 
ent 

ALLEN,  J.  This  is  a  suit  in  equity.  The 
court  below  sustained  a  demurrer  to  plain- 
tiff's petition,  and  from  final  judgment  enter- 
ed upon  such  demurrer  the  plaintiff  appealed 
to  this  court 

The  petition,  inter  alia,  alleges  that  plain- 
tiff obtained  a  judgment  in  the  United  States 
Circuit  Court  for  the  Eastern  Dlrlsion  of  tbe 
Eastern  District  of  Missouri  in  the  sum  of 


$1,646.01  against  the  (teark  Cooperage  C<xn- 
pany,  a  Missouri  corporation.  The  petitioo 
does  not  disclose  the  date  of  the  rendition  of 
such  judgment  though  it  is  averred  that  the 
suit  in  which  the  same  was  rendered  was  in- 
stituted on  February  23,  1905.  It  is  averred 
that  while  plaintiff's  aforesaid  suit  was  pend- 
ing in  the  United  States  Circuit  Court,  to 
wit,  on  April  20,  1906,  the  defendant  there- 
in, referred  to  in  the  petition  as  "Ozark  Coop- 
erage Company  No.  1,"  transferred  its  assets 
to  the  Ozark  Cooperage  Company  of  St 
Louis,  Mo.,  referred  to  in  the  petition  as 
"Ozark  Cooperage  Company  Na  2,"  likewise 
a  Missouri  corporation;  and  it  is  alleged 
that  there  was  a  "pretended  dissolution"  of 
the  original  corporation.  It  is  averred  diat 
the  latter  was  "at  the  time  of  said  pretended 
dissolution  *  •  *  a  large  and  prosperous 
corporation  having  assets  of  more  than  fifty 
thousand  doUacs  ($50,000.00)  over  and  above 
its  liabilities."  Farther  allegations  are  made 
with  which  we  are  not  now  concerned,  and  it 
is  then  alleged  that  later  "Ozark  Cooperage 
Company  No.  2"  transferred  all  of  the  as- 
sets obtained  by  It  from  "Ozark  Cooperage 
Company  No.  1"  to  "Ozark  Cooperage  &  Lum- 
ber Company  of  New  Jersey,"  a  New  Jer- 
sey corporation,  whldi  had  been  licensed  to 
transact  business  in  the  state  of  Missouri. 
It  appears  that  all  of  the  said  corporations 
were  originally  named  as  defendants,  as  well 
as  certain  individuals  alleged  to  have  beoi 
officers  and  directors  of  the  three  companies, 
but  that  the  suit  was  dismissed  as  to  all  de- 
fendants, except  the  Ozark  Cooperage  &  Lum- 
ber Company  of  New  Jersey,  req;K»dent 
herein. 

The  petition  dtarges  that  tbe  transfers  of 
the  assets  aforesaid  were  without  considera- 
tion, and  were  fraudulently  made  by  the  offi- 
cers and  directors  of  said  corporations  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing the  plaintiff;  and  it  is  alleged  that  the 
assets  of  the  two  Missouri  cori>oratlons  have 
been  fraudulently  "Intermingled  and  com- 
mingled," so  that  the  same  "cannot  be  disen- 
tangled, separated,  reached,  or  set  apart  by 
the  ordinary  process  of  law,"  but  that  tlie 
sum  of  $7,000  was  on  deposit  in  the  National 
Bank  of  Commerce  of  St.  Louis  to  the  cred- 
it of  the  Ozark  Cooperage  &  Lumber  Compa- 
ny of  New  Jersey  at  the  time  of  the  AUng  of 
the  petition.  The  prayer  of  the  petition  la 
as  follows: 

"Wherefore  plaintiff  prays  that  this  court  will 
order,  decree,  and  appoint  one  receiver  for  said 
Ozark  Cooperage  Companies,  Nos.  One  (1)  and 
Two  (2),  respectively,  and  said  Ozark  Cooperage 
&  Lumber  Company  of  the  State  of  New  Jersey, 
to  impound  all  the  assets  of  said  companies 
and  to  disentangle  all  tbe  assets  of  all  of  said 
companies,  and  take  charge  of  the  aftairs  of 
said  three  corporations,  and  apply,  out  of  the 
assets  of  said  Ozark  Cooperage  Compinj  No. 
One  (1),  now  intermingled  as  aforesaid,  ao  mnch 
thereof  as  will  pay  plaintiffs  said  judgment, 
with  interest  and  costs ;  and  that  the  defendant 
herein,  the  said   Ozark  Cooperage  &  Lnmber 
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Company  of  New  Jersey,  be  restrained  and  en- 
joined from  drawing  any  check  or  checks  npon 
the  fund  aforesaid,  now  on  deposit  in  said  Na- 
tional Bank  of  Commerce,  in  St.  Louis,  and 
that  said  bank  be  restrained  and  enjoined  from 
paying  oat  any  moneys  on  said  checks;  and 
that  the  affairs  of  the  said  Ozark  Cooperage  & 
Lumber  Company  of  New  Jersey,  said  above- 
described  fraudulent  corporation,  be  wound  up, 
and  that  it,  and  its  officers  and  servants,  be  for- 
ever restrained  and  enjoined  from  further  do- 
ing business  in  the  state  of  Missouri.  And  that 
the  affairs  of  said  Ozark  Cooperage  Company  No. 
One  (1),  and  of  said  Ozark  Cooperage  Company 
of  St.  Louis,  Missouri,  being  Company  No.  Two 
(2),  be  finally  wound  up  by  this  court,  and  that 
plaintiff  recover  his  claims  out  of  said  assets, 
and  for  such  other  and  further  and  general  re- 
lief, whether  of  the  same  or  of  a  different  na- 
ture, as  to  the  court  may  seem  meet  and  proper." 

[1]  It  appears  tbat  the  case  is  one  withont 
the  appellate  jurisdiction  c^  this  court.  At 
any  rate  we  have  such  great  doubt  as  to  our 
Jurisdiction  that  we  think  It  our  duty  to 
transfer  the  cause  to  the  Supreme  Court 
While  tbe  amount  of  plaintiff's  claim — i.  e., 
the  amount  for  which  plaintiff  obtained  Judg- 
ment against  the  original  corpomtlon — ^Is 
within  the  i)ecnnlary  limit  of  our  Jurisdic- 
tion, the  object  of  tbe  suit  is  to  have  a  re- 
ceiver appointed  to  take  charge  of  all  of 
the  aforesaid  assets  alleged  to  have  been  ul- 
timately transferred  to  the  respondent,  the 
New  Jersey  corporation.  It  Is  alleged  tbat 
the  original  Missouri  corporation  was  "large 
and  prosperous,"  bavlng  assets  of  more  than 
$oO,000  over  and  above  its  liabilities.  It  Is 
Bald  that  these  assets  were  transferred  to 
another  Missouri  corporation  and  by  tbe 
latter  conveyed  to  tbe  respondent.  The  pe- 
tition seeks  tbe  appointment  of  a  leceiver  to 
take  charge  of  such  assets  and  administer 
the  same.  Thus  It  is  sought  to  divest  the  re- 
spondent of  title  to  assets  which,  according 
to  tbe  allegations  of  the  petition,  are  pre- 
sumptively of  tbe  value  of  $50,000  or  more. 
The  petition  prayed  that  all  three  corpora- 
tions be  finally  wound  up,  but  the  only  de- 
fendant now  remaining,  this  respondent.  Is 
a  foreign  corporation.  However,  It  appears 
tbat  the  monetary  value  of  the  right  which 
would  be  lost  by  respondent  in  the  event  of 
tbe  appointment  of  a  receiver,  whereby  re- 
spondent would  be  divested  of  all  of  its  prop- 
erty In  this  jurisdiction,  is  in  excess  of  tbe 
pecuniary  limit  of  our  jurisdiction.  See  State 
ex  rel.  Union  Electric  Light  &  Power  Co.  v. 
Beynolds  et  at,  256  Ma  710,  166  S.  W,  801, 
and  authorities  collated  and  discussed. 

[2]  It  is  true  that  our  jurisdiction  to  bear 
and  determine  tbe  appeal  Is  not  cbailenged, 
bat  It  it)  our  duty,  sua  sponte,  to  determine, 
In  tbe  first  Instance,  the  question  of  oar  own 
Jurisdiction,  tbat  we  may  not  assume  to  dis- 
pose of  an  appeal  in  a  case  wherein  we  are 
without  Jurisdiction  and  our  acts  thereih 
coram  non  judloe  and  void.  And  as  was  said 
by  Rombauer,  P.  J.,  In  Gartside  v.  Gartslde, 
42  Mo.  App.  613,  quoted  la  State  ex  reL  T. 
Beynolds,  supra: 


"Our  uniform  practice  has  been  to  order  the 
transfer  to  tbe  Supreme  Court  of  all  causes 
wherein  any  reasonable  doubt  exists  touching 
our  jurisdiction.  This  enables  the  parties  to 
have  the  question  of  jurisdiction  set  finally  at 
rest  in  the  particular  case  by  filing  a  motion  to 
remand,  and  obtaining  the  views  of  the  Supreme 
Court  on  such  motion." 

It  la  therefore  ordered  that  the  cause  be 
transferred  to  the  Supreme  Court,  upon  the 
ground  that  the  amount  involved  Is  beyond 
our  jurisdiction. 

BBYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


PICKEL    v.    PICKEL.      (No.    14750.) 

(St  Louis  CoxxTt  of  Appeals.     Missouri. 

Nov.  2,  1915.) 

1.  Appeal  and  E2bbob  «=>036— Rbvixw— Pbk- 
stjmptions. 

The  action  of  the  trial  court  is  always  pre- 
sumed correct  and  the  party  assigning  error 
must  show  it;  hence  an  award  of  a  lump  sum 
for  attorney's  fees  must,  where  there  were  nu- 
merous items,  be  presumed  to  have  been  only 
for  those  services  tor  which  compensation  could 
be  awarded. 

lEA.  Note, — For  other  cases,  see  Appeal  anA 
Error,  Cent  Dig.  J§  3782,  3787 ;  Dec  Dig.  <S=5» 
936.] 

2.  Afpeai.  and  Ebbob  <S=»846—Hbview— Ad- 
mission or  Evidence. 

In  an  action  tried  to  the  court,  the  errone- 
ous admission  of  enridence  will  be  disregarded, 
unless  it  appears  to  have  affected  tbe  decision. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3347-3362,8366;  Dec.  Dig. 
«i»64e.] 

Appeal  from  SL  Louis  Circuit  Court;  Eu- 
gene McQuillln,  Judge. 
"Not  to  be  officially  published." 
Action  by  Ella  M.  Pickel  against  Fred- 
erick J.  Pickel.  From  a  judgment  awarding 
plaintiff  expenses  and  suit  money,  defendant 
appeals.    Affirmed. 

FaunUeroy,  Culleu  &  Hay,  of  St  Louis,  for 
appellant  Randolph  Laugblin,  of  St  Louis, 
for  respondent 

REYNOLDS,  P.  J.  From  a  Judgment 
awarding  plaintiff  $85.80  for  expenses  and 
$400  "as  additional  suit  money,"  a  total  of 
$485.80,  defendant  has  appealed. 

Tbe  expenses  and  the  "suit  money"  are 
said  to  have  accrued  and  fallen  due  In  the 
course  of  a  long  and  varied  litigation  be- 
tween plaintiff  and  defendant  In  named  cas- 
es, and  plaintiff  on  the  one  side  and  defend- 
ant and  his  father  on  tbe  other,  in  two  of 
tbe  cases.  The  present  proceeding  Is  in  the 
case  of  plaintiff  Ella  M.  Pickel  versus  de- 
fendant Frederick  J.  Pickel  (see  243  Mo.  641, 
147  S.  W.  1059),  and  Is  for  additional  serv- 
ices In  that  and  three  other  cases,  namely, 
EUa  M.  Pickel  v.  WUUam  Pickel  and  Fred- 
erick J.  Pickel,  251  Mo.  197,  158  S.  W.  8, 
Ella  Pickel  v.  William  Pickel  and  Frederick 
J.  Pickel,  259  Mo.  202,  168  S.  W.  609,  and 
Ella  M.  Pickel  v.  Frederick  J.  Pickel,  176  Mo. 
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App.  673,  159  S.  W.  774.  Frederick  J.  Plckel 
is,  as  we  gather,  tbe  defendant  and  appellant 
here.  The  issues  involved  in  these  several 
cases  appear  so  fully  in  tbe  reports  that  it  is 
nnnecessary  to  repeat  them  here.  We  refer 
to  them  as  above  reported. 

[1]  The  value  of  these  services  is  placed 
by  plaintiff  at  $882.50,  and  the  ainonnt  of  ex- 
pense money  is  $85.80.  As  stated,  on  a  trial 
of  this  latest  matter  before  the  court,  the 
court  allowed  all  tbe  expense  money,  but 
only  $400  on  account  of  services  in  the  case. 
The  items  of  the  expense  account  are  set 
ont  and  were  all  testified  to  as  correct  and 
made  in  the  course  of  this  long  litigation  re- 
ferred to.  There  was  testimony  to  the  ef- 
fect that  the  services  were  worth  $1,483,  di- 
viding and  itemizing  the  amount  of  what 
would  be  a  reasonable  fee  for  the  services  in 
each  of  the  cases.  There  was  no  contradic- 
tion of  this  valuation.  Counsel  for  appellant 
made  objection  to  allowance  of  fees  in  those 
cases  on  various  ground.^,  among  others  that 
they  had  already  been  allowed,  were  volun- 
tary or  were  not  legal  charges.  Ck)unsel  for 
defendant  cross-examined  plaintiff's  counsel, 
^■ho  was  testifying  to  them  at  great  length. 
The  court,  in  the  course  of  this  examination, 
asked  that  counsel  If  it  was  possible  for  him 
to  properly  separate  the  work  that  he  did  in 
these  several  cases  and  counsel  for  plaintiff 
announced  that  he  thought  he  could.  l%e 
court  thereupon  suggested  that  the  witness 
might  read  off  separate  for  counsel  for  de- 
fendant or  prepare  a  separate  memorandum 
of  each.  Counsel  for  defendant  objected  to 
trying  the  case  that  way. 

The  assignments  of  error  are  on  the  allow- 
ance of  these  fees  and  also  on  overruling  an 
objection  to  a  Question  propounded  to  the  at- 
torney who  testified  as  to  the  value  of  the 
services. 

We  bare  here  a  finding  and  Judgment  in  a 
lump  mm,  that  sum  not  quite  one-half  of  the 
amount  claimed.  It  Is  impossible  to  tell  from 
this  what  Items  the  court  allowed  and  what 
ones  he  disallowed.  The  presumption  al- 
ways is  for  right  action  by  the  trial  court 
and  tbe  party  assigning  error  must  show  er- 
ror. 

Taking  up  the  assignment  that  the  plain- 
tiff had  split  her  account,  we  do  not  think  it 
tenable.  The  services  were  rendered  and  bad 
accrued,  as  we  read  the  testimony,  after  the 
allowance  for  other  services;  nor  can  we 
say  that  the  court  allowed  for  these  or  for 
that  matter  any  improper  charges,  the  pre- 
sumption being  to  the  contrary  if  they  were 
Improper  charges.  Admitting  that  some  of 
the  <*arges  were  proper  and  that  others  may 
not  have  been,  we  cannot  tell  how  much  was 
allowed  on  any  item;  what  items  were  re- 
jected, what  allowed. 

In  this  view  of  the  case  we  are  unable  to 
disturb  the  finding  of  the  trial  court,  as  all 
presumptions  are  in  favor  of  its  correctness. 

[t]  As  to  the  assignment  of  error  in  over- 


ruling defendant's  objection  to  questions  ask- 
ed the  attorney  who  was  testifying  for  plalu- 
tiff,  it  is  said  he  was  permitted  under  those 
questions  to  testify  as  to  the  law  and  tbe 
necessity  of  prosecuting  tbe  appeal  in  one  or 
more  of  tbe  cases. 

The  trial  was  before  the  court  It  is  hard- 
ly possible  that  any  such  expression  of  opin- 
ion by  an  attorney  as  to  the  law  controlled 
or  even  infiuenced  the  learned  trial  judge. 
He  would  naturally  take  any  sucli  oplnioo 
for  what  it  was  worth,  and  in  his  own  mind 
and  irrespective  of  it,  determine  the  law.  As 
to  the  testimony  given  on  the  necessity  of 
taking  an  appeal,  opinion  evidence  on  that 
may  possibly  be  a  question  of  fact.  At  all 
events,  when  the  case  is  tried  before  the 
court,  tbe  appellate  tribunals  .nsually  review 
action  on  the  admission  of  evidence  only 
when  it  appears  tltat  improper  evidence  con- 
trolled the  decision.  We  do  not  see  that 
such  was  the  case  here. 

Finding  no  reversible  error,  the  Judgment 
of  tbe  circuit  court  is  afilrmed. 

NORTONI  and  ATJ.EN,  JJ.,  concur. 


WRIGHT  y.  WRIGHT.    (No.  140M.) 

(St  Louis  Court  of  Appeals.     Missouri.    Not. 

2,  1916.) 

1.  DivoBCB  «s>241  —  Altmoitt  —  Award  is 
Gkoss— Pbkiodical  Aixowancb. 

Under  Rev.  St.  1909,  i  2376,  providing  tbat 
on  a  decree  of  divorce  rendered  in  favor  of 
the  wife  the  court  may  in  its  discretion  de- 
cree alimony  in  gross  or  from  year  tt>  year, 
whether  an  award  of  alimony  should  be  is 
^ross  rather  than  a  periodical  allowance  out  of 
tbe  husband's  income  depends  on  the  husband's 
financial  ability  to  respond  to  an  adequate 
award  in  gross  when  compared  with  his  earninji 
out  of  wbicb  a  periodical  allowanoe  may  be 
made. 

FEd.  Note.— For  other  casea,  see  Divorce. 
Cent.  Dig.  Si  679,  680,  690;   Dec.  Dig.  <8=>2«.J 

2.  Divorce  «=»241— Alimony— Award  iir  In- 
STAixMiiNTS— Discretion  . 

Where,  in  a  wife's  suit  for  divorce,  it  ap- 
peared that  defendant  possessed  property  to  tie 
value  of  only  $6,500  and  that  his  income  was 
$340  per  month,  the  action  of  the  court  in 
awarding  alimony  in  monthly  installments  of 
$100  as  plaintiff  desired,  instead  of  in  a  ntm 
sum  equal  to  or  exceeding  tbe  value  of  defend- 
ant's property,  as  he  desired,  was  not  an  abuse 
of  the  discretion  vested  in  the  court  by  Bev.  St 
1900,  f  2376. 

[Ed.  Not«.— For  other  cases,  see  Divorce,  Cent 
Dig.  li  679,  680,  690;   Dec.  Dig.  «=>24L] 

Appeal  from  St  Louis  Clrcoit  Court; 
WUscm  A.  Taylor,  Judge. 

Actioii  by  Frances  G.  Wright  against 
Guy  H.  Wright  From  Judgment  for  plain- 
tiff, defendant  appeals.    AfUrmed. 

Manton  Davis  and  Chester  H.  Kern,  both 
of  St  Louis,  for  appellant  Morton  Jour- 
dan,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  a  suit  for  divorce. 
The  decree  before  was  in  favor  of  plabitlfl, 
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the  wlfe^  'npon  tbe  gnrand  of  indignities 
offered  by  defendant  rendering  her  condi- 
tion Intolerable.  Defendant  made  default, 
but  Ills  counsel  appeared  at  the  trial  on  the 
question  of  alimony.  The  trial  conrt,  after 
hearing  the  evidence  adduced  touching  tbe 
matter,  allowed  plaintiff  as  alimony  |100 
per  month,  payable  monthly,  allowing  also 
attorneys'  fees  for  plaintiff's  counsel.  There- 
after defendant  filed  a  motion  for  new  trial, 
the  grounds  ther^f  being  that  tbe  allowance 
of  alimony  was  excessive  and  that  tbe  al- 
lowance should  have  been  In  gross  Instead 
of  In  monthly  installments.  Tbe  moti<»  be- 
ing overruled,  defendant  appealed. 

Plaintiff  and  defendant  were  married  In 
1900,  and  during  all  of  their  married  life 
resided  In  the  dty  of  St  Louis.  Approxi- 
mately four  years  before  the  trial  below 
there  was  a  separation,  which  continued  for 
some  months,  followed  by  a  reconciliation. 
Tbe  parties  then  Uved  together  until  June 
5,  1912.  It  Is  unnecessary  to  rehearse  the 
evidence  relative  to  the  Indignities  con- 
stttntlng  ground  for  the  decree  in  plain- 
tiff's favor.  The  record  discloses  that  de- 
fendant's conduct  toward  plaintiff  was  char- 
acterized by  extreme  indifference  and  neg- 
lect; that  he  ceased  to  care  for  her  and 
frankly  so  told  her,  remained  away  until 
late  at  night,  and  finally  refused  to  eat  any 
meals  at  home ;  while  it  appears  that  plain- 
tiff was  a  devoted  and  faithful  wife,  who 
made  every  effort  to  retain  her  husband's 
affections.  It  was  agreed  in  open  court  that 
defendant  received  a  salary  of  $340  per 
month,  and  that  he  was  possessed  (A  prop- 
erty of  the  valne  of  $6,500. 

The  proposition  urged  by  defendant  on  his 
appeal  is  that  the  court  should  have  award- 
ed alimony  in  gross  Instead  of  alimony 
from  month  to  month.  One  of  the  assign- 
ments of  error  is  that  the  award  as  made 
is  excessive,  but  this  is  not  urged  upon  us. 
The  contention  is  that  under  the  drcnm- 
stancea  alimony  In  gross  should  hare  been 
awarded,  and  that  we,  having  plenary  pow- 
er to  review  the  action  of  the  trial  court 
in  the  premises,  should  reverse  the  judg- 
ment and  remand  the  cause  with  directions 
to  enter  a  judgment  for  plaintiff  for  such 
alimony  in  gross  as  may  appear  to  be  prop- 
er. And  though  at  the  time  of  the  trial  be- 
low appellant  was  possessed  of  an  estate 
of  bnt  16,500,  his  counsel  now  suggest  to 
this  court  that  tbe  alimony  accrued  under 
the  judgment,  wuich  It  Is  said  has  been 
regularly  paid  by  respondent  In  monthly 
Installments,  be  considered  alimony  pen- 
dente lite,  and  that  the  decree  below  be 
modified,  giving  the  wife  $7,500  in  gross  as 
permanent  alimony. 

[1]  The  ariniment  of  appellant's  learned 
counsel  is  that,  where  practicable,  alimony 
in  gross  should  be  awarded  the  wife,  rath- 
er than  an  allowance  of  a  monthly,  quar- 
terly, or  annual  stipend  out  of  the  husband's 


Income,  where  the  divorce,  as  In  our  mod- 
em practice,  is  an  absolute  one — a  vinculo— 
restoring  tbe  parties  to  the  state  of  un- 
married persMis.  That  this  is  a  sound  and 
wholesome  doctrine  Is  beyond  dispute;  for, 
where  the  circumstances  permit  it  will 
dottbUess  be  conducive  to  tbe  welfare  and 
happiness  of  both  parties,  in  a  great  major- 
ity of  such  cases,  that  tbe  .wronged  wife 
be  provided  for  out  ot  tbe  husband's  estate 
at  the  time  of  the  divorce  decree,  thereby 
becoming  independent  of  her  former  spouse 
and  not  compelled  to  look  to  him  for  sus- 
tenance and  perhaps  to  take  future  legal 
steps  to  secure  a  periodical  stipend  award- 
ed her.  As  is  well  said  by  Commissioner 
Brown,  in  Lemp  v.  Lemp,  249  Mo.  311,  155 
S.  W.  1061,  Ann.  Cas.  1914D,  307: 

"It  is  just  and  humane,  and  lies  at  the  very 
foundation  of  tbe  policy  of  absolute  divorce,  that 
the  innocent  and  Injured  woman  be  delivered 
from  tbe  body  of  her  dead  injury,  and  not  be 
required  for  life  to  live  in  its  atmosphere  and 
taste  its  flavor  with  her  daily  bread. 

And,  on  the  other  hand,  it  may  be  assumed 
that  such  course,  where  practicable,  will  or- 
dinarily be  the  better  one  so  far  as  the  hus- 
band is  concerned,  disposing  of  the  matter  of 
alimony  once  for  all,  rather  than  leaving  it 
in  the  form  of  a  periodical  obligation  pur- 
suing him  through  lUe.  Touching  this  ques- 
tXoD.  generally,  see  what  is  said  in:  Green  v. 
Green,  152  Ky.  486,  153  S.  W.  775;  WUUams 
v.  WllUauis,  36  Wis.  302;  McGechie  v.  Mc- 
Gechie,  43  Neb.  523,  61  N.  W.  602;  DeKoche 
v.  DeRoche,  12  N.  D.  17,  94  N.  W.  767,  1  Ann. 
Oas.  221;  2  Nelson  on  D.  &  S.  $  903;  Lemp  v. 
Lemp,  supra. 

But  the  doctrine  Invoked  necessarily  has 
its  limitations,  and  its  applicability  or  nonr 
applicability  must  be  determined  by  the  facts 
of  the  particular  case,  having  regard  to  tbe 
husband's  financial  ability  to  respond  to  an 
adequate  award  In  gross,  when  compared  to 
his  earnings  out  of  which  a  periodical  allow- 
ance may  properly  be  made. 

"From  this  standpoint  there  are  two  elements 
which  must  be  separately  considered  to  Insare 
complete  justice.  The  obligation  to  support, 
maintain,  and  protect  the  wife  often  exists 
where  no  property  interest  is  involved.  By  the 
marriage  contract  tbe  husband  pledges  himself 
to  do  this,  and,  if  he  has  no  property,  his  future 
earning  capacity  must  be  utilized  for  that  pur- 
pose. In  such  cases  a  judgment  in  gross  might 
defeat  the  very  object  to  be  attained.  For  this 
reason  it  is  often  necessary  that  alimony  should 
be  paid  from  time  to  time  to  conserve  the  abil- 
ity of  the  husband  to  meet  the  obligation." 
Lemp  V.  Lemp,  supra,  249  Mo.  loc.  ciU  311,  155 
S.  W.  1061,  Ann.  Cas.  1914D,  307. 

[2]  Section  2376,  Rev.  Stat  1909,  provides 
Uiat: 

"Upon  a  decree  of  divorce  in  favor  of  the  wife, 
the  court  may,  in  its  discretion,  decree  alimony 
in  gross  or  from  year  to  year." 

The  form  of  the  decree  is  a  matter  there- 
fore resting  in  the  sound  judicial  discretion 
of  tbe  court  and  whether  allmcay  in  gross 
or  a  periodical  stipend  should  be  awarded 
must  be  determined  by  the  circunistance.s  of 
the  case  In  band.    Where  the  husband  Is  pos- 
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sessed  of  snffldent  means  therefor,  and  an 
award  In  gross  can  be  made  to  the  wife 
which  is  commensurate  with  the  provision 
which  might  properly  be  made  for  her 
through  an  allowance  of  alimony  from  year 
to  year,  payable  on  certain  named  dates,  dis- 
cretion would  be  wisely  exercised  In  favor  of 
an  award  of  this  character.  Such  was  the 
case  of  L«mp  v.  Lemp,  supra,  dted  and  re- 
lied upon  by  both  parties  here,  where  the 
wife  was  awarded  $6,000  per  year  by  the 
trial  court,  payable  In  quarterly  installments 
of  $1,500  each,  and  she  appealed.  Tb&  Su- 
preme Court  held  that,  under  the  drcumr 
stances  of  the  case,  the  husband  being  a  man 
of  large  wealth,  the  wife  should  have  been 
awarded  alimony  in  gross,  and  accordingly 
directed  an  allowance  to  her  of  $100,000. 
But  the  case  is  not  persuasive  in  support  of 
appellant's  argument  In  the  case  before  us. 
Appellant's  income  is  $340  per  month,  or  $4,- 
080  per  annum ;  out  of  this  be  is  adjudged  to 
pay  the  plaintiff  $100  per  month,  or  $1,200 
per  annum.  On  the  other  hand,  the  property 
which  he  possesses,  even  If  all  thereof  were 
utilized  therefor,  would  be  insufficient  to 
earn  an  income  for  plalntlflr  in  any  degree 
commensurate  with  defendant's  ability  to 
provide  for  her.  Assuming  that  the  sum  of 
$7,500  were  awarded  as  alimony  in  gross,  in 
accordance  with  appellant's  suggestion  In  this 
court,  this  at  6  per  cent,  per  annum  would 
yield  $450  per  year,  or,  "if  allowance  be  made 
for  taxes  and  a  po^ible  lower  rate  of  In- 
terest, for  safe  investment"  (Vlertel  v.  Vlcr- 
tel,  212  Mo.  loc.  dt  677,  lU  S.  W.  682),  the 
Income  to  be  derived  therefrom  must  be  plac- 
ed at  a  considerably  lower  figure.  While  It 
Is  true  that  plalntlfr  would  tbiea  have  the 
corpus  of  this  little  estate,  the  Income  avail- 
able therefrom  would  be  altogether  dispro- 
portionate to  the  earnings  of  defendant,  and 
his  ability  to  provide  for  plaintiff  In  accord- 
ance with  the  obllgaticm  assumed  by  him  by 
virtue  of  the  marriage  contract.  In  other 
words,  the  case  la  one  where  the  earning  abil- 
ity of  the  defendant  and  his  actual  earnings 
are  such  as  to  make  It  possible,  and  altogeth- 
er practicable,  for  a  court  to  decree  alimony 
from  month  to  month  in  a  sufficient  amount  to 
give  plaintiff  a  reasonable  Income,  in  keeping 
with  the  station  in  life  of  the  parties,  while, 
on  the  other  hand,  the  estate  possessed  by 
defendant  Is  Insufficient  for  such  purpose. 
In  this  situation  the  trial  court,  in  the  exer- 
cise of  the  discretion  reposed  in  it  by  law, 
adjudged  it  meet  and  proper  to  award  plain- 
tiff monthly  alimony  rather  than  In  gross. 
No  fault  may  be  found  with  the  amount  of 
such  award,  considering  the  husbandls  In- 
come. And,  under  the  circumstances,  we  take 
It  that  no  appellate  court  can  say  that  this 
discretion  was  not  wisely  and  Justly  exer- 
cised. 

lieamed  counsel  for  appellant  say  that  we 
should  not  turn  a  deaf  ear  to  an  offer  or  sug- 


gestion as  liberal  as  that  made  by  appellant 
In  this  court,  viz.,  to  turn  over  to  respondent, 
as  It  is  said;  aU  that  appellant  possesses; 
both  parties  going  their  way  and  beginning 
life  anew  as  it  were.  It  Is  true  that,  as  a 
8uggestl(»i  or  offer  coming  from  a  husband 
under  such  circumstances,  it  is  out  of  the 
ordinary.  But  the  wife  has  been  awarded 
$100  per  month  as  alimony,  an  amount  by  no 
means  disproportionate  to  defendant's  earn- 
ings. It  Is  impossible  for  any  court  out  of 
the  property  possessed  by  appellant  to  make 
adequate  provision  for  her,  when  all  the  di^ 
cumstances  are  considered,  and  hence  it  fol- 
lows that  appellant's  offer,  though  liberal  for 
one  of  Its  nature,  yet' falls  to  meet  Uie  de- 
mands of  the  situation. 

It  is  true  that  the  allowance  made  plaintiff 
is  under  the  control  of  the  court  below,  and 
subject  to  future  alteration  should  the  cir- 
cumstances warrant,  and  there  is  necessarily 
an  element  of  uncertainty  as  to  its  duration. 
But  under  the  circumstances  proper  provi- 
sion for  plaintiff  by  way  of  a  present  income 
can  be  made  only  by  an  allowance  of  this 
sort.  And  despite  the  objectionable  feature 
of  alimony  of  this  character,  the  cast-off 
wife,  Insisting  that  her  right  to  be  maintain- 
ed, which  the  law  vouchsafes  to  her  within 
the  limits  of  the  hu&band's  ability,  be  not 
denied  her.  Is  here  with  able  counsel  bitterly 
contesting  appellant's  efforts  to  obtain  a  mod- 
ification of  Oie  decree. 

We  think  that  the  Judgment  ought  not  to 
be  disturbed,  and  it  is  accordingly  affirmed. 

REINOLDS,  P.  J.,  and  NORTONI,  J,  con- 
cur. 


EIBPBv.VETTE.    (No.  14122.) 

(St.  Louis  Court  of  Appeals.     Missouri.    Nov. 
2,  1016.) 

l  usxtbt  «s»34— usubious  tkanaactions— 

Statutory  Pbovisions. 

Under  Rev.  St  1909,  i  4571,  making  void 
any  note  and  mortgage  on  household  furniture 
given  to  secure  a  loan  wtien  the  lender  exacts 
or  receives  directly  or  indirectly  as  interest  any 
sum  in  excess  of  1  per  cent,  a  month  on  tbe 
amount  actually  loaned,  15  notes  for  $35  each 
with  8  per  cent,  interest,  secured  by  a  chattel 
mortgage  on  liousehold  ifnmitare,  given  for  a 
loan  of  $350,  are  usurious,  and  the  notes  and 
mortgage  may  be  canceled  at  the  suit  of  the 
maker. 

[Ed.  Note.— For  other  cases,  see  Usary,  Cent 
Dig.  §§  83-^9;  Dec.  Dig.  «=934.) 

2.  PaiNCIPAL    AND    AOKirt    «S>2S— AOINCT— 

EVIUBNCB. 

Evidence  held  to  justify  a  finding  that  a 
third  person  acted  as  agent  for  the  payee  of 
usurious  notes  secured  by  a  mortgnpe  on  house- 
hold furniture,  authorizing  the  cancellation  of 
the  notes  and  mortgage  at  the  suit  of  the  maker. 
[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  g  41 ;   Dec.  IMg.  (S=>23.] 

3.  EvioENCB  9=»129— SnuxAB   Facts— Aosit- 

CT. 

Where,  in  an  action  to  caned  because  of 
usury  notes  and  a  mortgage  on  furniture  to  se- 
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cure  them,  given  by  iflaJntiff  to  defendant,  the 
issue  was  whetbw  a.  third  person  negotiating 
the  loan  was  defendant's  agent,  the  testimony 
of  a  witness  that  shortly  after  the  loan  she  ap- 
plied to  defendant  for  a  loan  on  her  hoasehold 
furniture,  and  he  sent  the  third  person  to  in- 
spect her  furniture  as  security  and  acted  for 
defendant  in  the  matter,  was  competent  to 
prove  the  relation  existing  between  defendant 
and  the  third  person,  though  the  testimony  of 
the  witness  that  she  had  negotiated  a  usurious 
loan  from  defendant  wak  incompetent. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Oent.  Dig.  K  451-457;   Dec.  Dig-  «=»129.] 

Appeal  from  St  Lonls  Circuit  Court;   Leo 
S.  Rassienr,  Judge. 
"Not  to  be  ofBciaUy  pablisbed." 
Action  by  Jennie  Rlepe  against  J.  H.  Vette. 
From  a  judgment  for  plalntUT,  defendant  ap- 
peals.   Affirmed. 

Wm.  Sacks,  of  St.  Louis,  for  appellant. 
Bartley  &  Douglass,  of  St  Louis,  tor  respond- 
ent 


NORTONI,  J,  This  is  a  suit  In  equity  to 
cancel  certain  notes  and  a  mortgage  because 
of  usurious  Interest  taken.  The  finding  and 
decree  were  for  plaintiff,  and  defendant  pros- 
ecutes the  appeaL 

It  appears  that  plaintiff  desired  to  borrow 
$350  on  her  household  furniture  and  inter- 
viewed one  H.  0.  Lunt  concerning  It  Lunt 
Instructed  her  to  return  to  his  office  In  the 
FuUerton  Building  on  the  following  morning, 
which  she  did.  On  appearing  at  Lunt's  of- 
fice the  following  day,  July  29th,  the  lady 
In  charge,  Mrs.  Lunt,  told  plaintiff  that  the 
loan  would  be  made  and  thereupon  drew  np 
the  notes  and  mortgage.  Plaintiff  executed 
15  promissory  notes,  of  $35  each,  for  the  sum 
total  of  $525,  which  stipulated  Interest  from 
date  at  the  rate  of  8  per  cent  until  paid.  To 
secure  these  notes  she  executed  a  chattel 
mortgage  on  her  houd^old  fumltote  and  ac- 
knowledged the  same  before  Rltta  B.  Lunt, 
notary  public.  The  several  notes  and  mort- 
gage were  executed  In  favor  of  defendant 
John  H.  Vette.  Thereupon  Miss  Lunt — a  sis- 
ter of  H.  C.  Lunt— accompanied  plaintiff  to 
the  office  of  defendant  Jdtax  H.  Vette  where 
the  money  was  procured.  On  entering  Vet- 
te's  office  he  drew  his  personal  check  for 
$625.  payable  to  plaintiff,  and  delivered  the 
check  to  her.  Plaintiff  was  instructed  to  In- 
dorse the  check  that  it  might  be  immediately 
cashed,  but  declined  to  do  so  for  the  reason, 
as  she  says,  that  she  had  no  money  In  the 
bank  and  thought  she  ought  not  sign  a  check 
under  such  circumstances.  But  Miss  Lunt 
Instructed  her  that  it  was  proper  to  indorse 
her  name  on  the  back  of  the  check  so  as  to 
receive  the  money  on  the  loan,  and  hence 
she  so  Indorsed  it  On  plaintiff's  indorsing 
the  diedc,  defendant  Vette  handed  Miss  Lunt 
a  package  from  his  safe  containing  $525, 
cash.  Miss  Lunt  counted  out  $350  in  bills 
and  passed  it  over  to  plaintiff  but  retained 
the  balance.     So  It  is  that  though  plaintiff 


executed  her  notes  and  mortgage,  payable  to 
Vette,  for  $625,  she  received  but  $350  thereon. 

[1]  Cnie  evidence  is  that  the  Lunts  were 
formerly  in  the  employ  of  Vette,  and  there  is 
evidence,  too,  that  H.  C.  Lunt — the  husband 
of  Mrs.  Lunt  and  brother  of  Miss  Lunt — was 
acting  for  Vette  shortly  after  this  loan  was 
made.  In  that  he  inspected  the  security  of- 
fered and  negotiated  a  loan  between  him  and 
one  Mrs.  Beeler.  The  suit  proceeds  under 
section  4571,  R.  S.  1909,  to  cancel  the  notes 
and  the  lien  of  the  mortgage  on  the  house- 
bold  furniture  therein  described  because  the 
transaction  was  a  usurious  one  and  impinged 
the  provisions  of  the  statute  referred  ta 
Section  4571,  supra,  denounces  as  void  any 
note  or  notes  and  chattel  mortgage  on  house- 
hold furniture,  as  here,  given  to  secure  a  loan 
of  money  not  exceeding  $500  when  the  Um- 
der  exacts  or  receives  directly  or  indirectly 
as  interest  on  the  money  loaned  any  sum  in 
excess  of  1  per  cent  a  month  on  the  amount 
actually  loaned.  The  several  notes  executed 
here — 16  in  number — stipulated  on  their  face 
the  rate  of  interest  of  8  per  cent  from  date 
and  fell  due  one  each  month  for  a  period  of 
15  months.  The  15  notes,  of  $35  each,  total 
the  sum  of  $526  on  which  plaintiff  received 
$860.  The  balance,  $175,  was  withheld  from 
her  though  she  executed  notes  for  $525.  It 
is  obvious  that  this  transaction  amounted  to 
the  taking  of  more  than  1  per  cent  a  month, 
and  if  the  evidence  sustains  the  finding  of  the 
court  that  the  loan  was  made  by  defendant 
Vette  to  plaintiff  through  his  agents,  the 
Lunts,  the  notes  and  mortgage  were  prop- 
erly canceled  as  the  court  decreed. 

[2]  But  it  is  argued  the  Lunts  were  the 
agents  of  plaintiff,  and  defendant  Vette  mere- 
ly furnished  the  money  or  purchased  the 
notes  and  mortgage  from  them,  and  the  $175 
was,  no  doubt,  retained  by  the  Lunts  as  their 
commission  on  the  loan.  The  court  found  the 
Lnnts  were  the  agents  of  defendant  Vette 
and  acted  for  him  in  the  transaction.  It  Is 
on  this  theory  the  cancellation  was  decreed. 
It  is  true  there  is  no  direct  and  positive  evi- 
dence that  the  Lunts  were  the  agents  of 
Vette  at  the  time,  but  the  record  abounds 
with  facts  and  drcumstances  from  which-  the 
court  may  find  the  Lunts  acted  for  Vette 
rather  than  for  i^aintlff.  It  appears  plaintiff 
applied  to  H.  G.  Lunt  for  a  loan  of  $350,  and 
she  was  directed  to  return  the  following 
morning  when  the  final  answer  would  be  giv- 
en. On  returning  to  lAnf  s  office  she  was  di- 
rected by  Mrs.  Lunt,  who  appeared  to  know 
the  purpose  of  her  visit,  to  execute  the  pa- 
pers which  were  promptly  drawn  up  for  her 
signature  and  acknowledged.  This  she  did, 
and  the  notes  and  mortgage  in  the  amount 
of  $525  were  taken.  Immediately  she  was 
accompanied  to  defendant  Vette's  office  by 
Miss  Lunt,  and  the  evidence  Is  that  Vette 
seemed  to  be  fully  advised  concerning  it 
The  notes  and  mortgage  were  drawn  in  the 
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first  instance,  payable  to  John  H.  Vette  as 
tbough  he  were  the  principal  making  the  loan 
to  plaintiff.  He  accepted  the  securities  in 
the  amount  of  $525  and  passed  over  to  Miss 
Lunt  a  package  containing  that  amount  of 
money.  She,  it  is  said,  in  his  presence,  count- 
ed out  $350  to  plaintiff  and  retained  $175. 
Before  the  money  was  delivered,  however,  by 
Vette  to  Miss  Lunt,  he  drew  a  check  for  the 
amount  of  $525,  payable  to  plaintiff,  and  re- 
quired her  to  indorse  it.  Although  this  check 
was  cashed  Instanter  by  Vette  in  the  pres- 
ence of  all  the  parties,  it  appears  in  evidence 
with  the  word  "paid"  perforated  in  it  as 
though  it  had  passed  through  the  banlc 
Moreover,  the  name  of  H.  C.  Lunt,  who  was 
not  present  at  the  time,  appears  to  be  in- 
dorsed across  the  back  of  it,  and  this,  to- 
gether with  the  perforation  of  the  word 
"paid"  in  the  check,  suggests  that  unusual 
precautions  were  taken  for  some  reascm  in 
event  it  shonld  be  necessary  to  produce  the 
check  on  some  future  occasion  as  was  done 
here. 

The  evidence  is — Indeed,  Vette  admits — 
that  the  Lants  were  formerly  in  his  employ, 
though  it  is  said  not  at  this  time.  More- 
over, there  is  evidence  on  the  part  of  Mrs. 
Beeler  that,  when  she  negotiated  a  loon  di- 
rectly with  Vette  shortly  after  the  loan  in 
the  instant  case  was  made,  H.  C.  Lunt  came 
to  her  house  as  Vette's  representatlTe  and  In- 
spected the  fnmitnre. 

It  was  competent  for  the  court  to  find  from 
these  facts  and  circumstances  that  the  Lunts 
were  acting  for  Vette  in  the  matter  and  to 
charge  him  with  their  conduct  on  the  theory 
of  an  agency  for  him.  It  is  certain  that  di- 
rect evidence  of  a  fact  at  issue  is  not  es- 
sential. No  one  can  donbt  that  such  a  fact — 
I.  e.,  as  that  of  the  agency  Involved  here — 
may  be  fonnd  by  the  court  from  other  facts 
and  circumstances  In  evidence  which  afford 
a  reasonable  inference  tending  to  prove  it. 
When  It  is  remembered  Vette  was  an  entire 
stranger  to  plaintiff  and  that  the  notes  and 
mortgage  she  executed  at  the  Instance  of 
the  Lunts  were  payable  to  John  H.  Vette, 
there  appears  to  be  an  abundance  in  the 
case  which  tends  to  show  they  were  acting 
for  him  and  not  for  plaintiff.  We  are  not 
disposed  to  disturb  the  finding  of  the  court 
on  this  matter. 

[3]  Although  it  may  be  the  evidence  of 
Mrs.  Beeler  was  incompetent  in  so  far  as  it 
tended  to  prove  that  she  had  negotiated  a 
loan  with  defendant  for  the  amount  of  $250 
and  executed  notes  for  $490  to  him  therefor, 
It  was  entirely  competent  on  the  issue  of 
agency;  for  it  appears  the  transaction  wa!< 
negotiated  by  Lunt  as  the  agent  of  Vette, 
and  this,  too,  at  a  time  shortly  after  the  loan 
in  the  Instant  case  wase  made  and  when 
Vette  said  Lunt  was  no  longer  his  repre- 
sentative in  such  ma^rs.  Mrs.  Beeler  says 
that  -she  applied  to  Vette  directly  for  a  loan 


of  $260  on  her  household  furniture,  and  he 
sent  Lunt  to  Inspect  her  furniture  as  ae- 
curity,  and  be  acted  for  Vette  in  the  mat- 
ter. In  consummating  this  loan  of  $250  for 
which  notes  for  $450  were  given,  she  made 
no  application  to  Lunt  and,  indeed,  knew  him 
only  as  the  representative  of  Vette  sent  out 
by  him  to  inspect  her  furniture  and  nuke 
the  loan.  This  evidesce  was  competent  as 
tending  to  prove  the  relation  existing  be- 
tween Vette  and  Lunt 

The  judgment  should  be  affirmed.    It  is  m 
ordered. 

REYNOLDS,  P.  3.,  and  ALLEN,  J.,  eon- 
cur. 


STATE  V.  WILD.     (No.  13680.) 

(St  Louis  Court  of  Appeals.     Missoari.    Nov. 

2,  1916.) 

COUBTB  «=»2S1— MiSSOUBI  COUBT  OF  APFIAU 

— JuBisnicTioN — Constitutional  Qdebtiok. 
A  contention  in  the  briefs  that  Rev.  St 
1909,  H  8316,  8320,  were  unconstitutional  be- 
cause defining  three  separate  and  distinct  pen- 
alties for  the  same  offense  raised  a  constitution- 
al question,  so  that  the  Court  of  Appeals  was 
without  jurisdiction  to  determine  the  same,  ind 
the  case  would  be  transferred  to  the  Sapreine 
Court  for  final  determination. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  11  487,  491,  644,  64e-«48,  650,  652-659, 
061 ;  Dec  Dig.  «=»231.] 

Appeal  from  St  Louis  Court  of  Crimhul 

Correction. 
"Not  to  be  offldaUy  published." 
Franz  Wild  was  convicted  of  practicing 

medicine  without  a  license,  and  he  appeals. 

Cause  transferred  to  the  Supreme  Court  for 

final  determination. 

W.  A.  Carter  and  Chas.  J.  Maurer,  both  of 
St  Louis,  for  appellant  Howard  Sldener 
and  S.  8.  Bass,  both  of  St  Louis,  for  the  State. 

NORTONI,  J.  D^^ndant  prosecutes  this 
appeal  from  a  Judgment  of  ccmviction  c«  a 
charge  of  practicing  medicine  without  a  li- 
cense. It  appears  he  was  informed  against 
and  tried  under  the  provisions  of  the  statute 
(secUon  8315*  R.  S.  1909).  He  moved  to 
quash  the  information  on  the  grounds,  amraig 
others,  that  the  statute  defines  three  distinct 
offenses  and  different  penalties  for  the  aame 
offense  when  committed  by  different  persons; 
also  that  it  impinges  section  28,  art  4,  of  tlie 
Constitution  of  Missouri.  The  court  over- 
ruled  the  motion  to  quash,  and  defendant 
duly  saved  an  exception  to  sudi  ruling.  Aft- 
er trial  and  conviction  and  with'ln  due  tine, 
defendant  filed  a  motion  for  a  new  trial  and 
one  in  arrest  of  Judgment  The  fourth 
ground  set  forth  in  the  motion  in  arrest  is 
as  follows: 

"The  statutes  relating  to  the  practice  of  medi- 
cine, BurgerTi  and  midwifery,  under  which  the 
information  was  issued,  are  unconstitutional 
and  void  becanse  the;  define  three  separate  and 
distinct  penalties  for  the  same  act  and  offense. 
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and   particularly  when  committed  by  different 
persona." 

Sections  8316  and  8320.  B.  S.  1909,  relate 
to  the  same  subject  and  are  parcel  of  tbe 
same  act  Section  8315  denounces  as  an  of- 
fense tbe  act  of  practicing  medldue  without 
license  from  the  state  board  of  health,  as 
therein  contemplated,  and  section  8320  de- 
nounces the  practice  of  midwifery  In  this 
state  by  one  not  licensed  to  do  so.  Section 
8315,  concerning  the  practice  of  medicine 
without  a  license,  prescribes  the  punishment  to 
I>e  assessed  in  such  cases  at  a  fine  of  not  less 
than  $50  nor  more  than  $500,  or  by  Imprison- 
ment in  the  county  jail  for  a  period  of  not 
lees  than  30  days  or  m<n:e  than  1  year,  or  hy 
both  gnch  fine  and  Imprisonment.  Section 
8320  provides  that  one  practicing  midwifery 
without  license  may  be  punished  by  a  flne 
of  not  less  than  $10  nor  more  than  $S0,  or  by 
imprisonment  in  the  county  Jail  not  more 
than  2  months  nor  less  than  10  daya  The 
motion  in  arrest  of  judgment,  and  also  that 
to  quash,  questions  the  constitutionality  of 
the  enactment  because  of  the  discrepancies  in 
the  penalties  provided  in  tbe  two  sections 
above  referred  to.  An  argument  is  directed 
In  the  briefs  against  the  statute  on  the 
ground  above  referred  to,  and  It  appears  a 
constitutional  question  is  raised  and  pressed 
In  the  case. 

As  this  court  is  without  Jurisdiction  where 
the  constitutionality  of  an  act  of  the  Legis- 
lature is  called  into  question,  the  case  should 
be  transferred  to  the  Supreme  Court  for  final 
determination.    It  is  so  ordered. 

BBYNOLIVS,  P.  J.,  and  ALLEN,  J.,  concur. 


ATiBERT  ▼.   ST.  LOTJIS  ELECTRIC  TER- 
MINAL BY.   00.     (No.  14124.) 

(St.  Louis  Court  of  Appeals.     Miasouri.     Nov. 
2.  1916.    Rehearing  Denied  Nov.  23,  1916.) 

1.  Nbouokncb  «=>96— Injury  on  Tbacks— 
Imputed  Neglioencb. 

Where  the  father  of  a  two  year  old  girl 
was  sitting  on  his  front  steps  with  the  child, 
and,  when  he  became  engrossed  in  liis  news- 
paper, she  left  him  and  ran  into  the  street,  a 
neighbor  calling  to  the  father  to  loolc  out  for 
her  just  as  a  street  car  approached,  whereupon 
he  ran  into  the  street,  but  too  late  to  save  the 
child,  which  was  struck  by  the  car,  the  father 
was  not  negligent  since  an  ordinarily  prudent 
peraon  might  suffer  such  a  lapse  of  attention 
nnder  the  circnmstances  for  such  an  interval 

[Ed.  !Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  tf  157-161 ;   Dec.  Dig.  <g=»06.! 

2.  JtTBT  ®=>97— Bias  of  Jubob— Challenoe 
roB  Cause. 

In  action  for  death  of  a  two  year  old  girl, 
where  a  juror  stated  that  his  sympathy  for  the 
death  of  the  child  would  probably  influence  him 
in  favor  of  the  plaintiff,  if  the  evidence  were 
evenly  balanced,  unless  the  court  instructed 
otherwise,  the  court's  action  in  declining  to  sus- 
tain defendant's  challenge  for  cause  to  such 
inror  was  proper,  since  the  mere  fact  that  a 
juror  answers  that  if  the  evidence  were  evenly 


balanced  he  might  incline  through  sympathy  to^ 
favor  plaintiff  is  not  sufficient  to  render  him  in- 
competent on  a  challenge  for  cause. 

[td.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  §3  431-433,  435-437 ;  ^  Dec.  Dig.  «=>97.J 

3.  Trial  «=256— Wborgfui,  Death— Action 
— Instbuotion. 

In  action  for  tbe  wrongful  death  of  plain- 
tiff's two  year  old  daughter  under  Bev.  St.  1909, 
§  5425,  authorizing  recovery  for  an  amount  not 
less  than  $2,000  and  not  exceeding  $10,000  for 
every  such  death  contemplated  therein,  where 
the  court  charged  that  the  jury  might  return  a 
verdict,  if  for  the  plaintiff,  in  a  sum  not  less 
than  $2,000  and  not  to  exceed  $10,000,  such  in- 
struction was  not  erroneous  as  omitting  to  in- 
form the  jury  that  plaintiff  was  not  entitled  to 
recover  anything  for  loss  of  society  or  loss  of 
services,  except  during  the  years  of  minority  of 
the  child,  where  no  more  definite  charge  was 
asked. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  If  628-641 ;  Dec  Dig.  <S=>256.] 

4.  Death  €=399— Damages. 

In  suit  under  the  wrongful  death  statute 
for  death  of  plaintiff's  two  year  old  daughter, 
a  verdict  exclusive  of  the  $2,000  penalty,  ot 
$5,420  could  not  be  declared  excessive,  since  it 
could  not  be  said  that  in  no  event  might  such 
child  have  jfielded  so  much  to  her  parents  dur- 
ing the  period  of  her  minority,  less  the  expense 
of  care  and  education  to  them,  while,  with  re- 
spect to  an  infant's  death,  the  jury  may  fix 
the  amount  of  recovery,  utilizing  their  own 
knowledge  and  experience  in  the  aixience  of  di- 
rect evidence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  125-130;   Dec.  Dig.  «=»99.1 

Appeal  from  St  Louis  Circuit  Court  j 
Rhodes  E.  Cave,  Judge. 

Suit  by  Mary  Albert  against  the  St  Louis 
ESectrlc  Terminal  Bailway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Jones,  Hocker,  Hawes  &  Angert  and  An- 
derson, Gilbert  &  Levi,  all  of  St  Louis,  for 
appellant  S.  P.  Bond,  of  St  Louis,  for  re- 
spondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
nnder  the  wrongful  death  statute.  Plaintiff 
recovered,  and  defendant  prosecutes  the  ap- 
peal. 

Plaintiff's  little  girl,  two  years  of  age,  was 
run  upon  and  killed  by  one  of  defendant's 
street  cars.  Tbe  child  was  at  play  for  the 
moment  In  Twelfth  street  in  the  dty  of  St 
Louis  between  Blddle  and  Carr  streets, 
where  defendant  operates  its  car  line.  The 
evidence  tends  to  prove  that  by  due  care  de- 
fendant's motorman  could  have  averted  the 
catastrophe,  but  failed  to  do  so.  The  peti- 
tion counts  upon  the  Vigilant  Watch  Ordi- 
nance. 

[1]  It  is  argued  the  court  should  have  di- 
rected a  verdict  for  defendant  because  of 
plaintiff's  negligence  In  that  Joseph  Albert, 
the  father  of  the  child,  permitted  it  to  run 
upon  defendant's  tracks  at  the  time,  but  we 
are  not  so  i>er3uaded.  It  appears  that  plain- 
tiff's residence  abutted  closely  upon  Twelfth 
street  immediately  adjacent  to  the  point  ot 
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collision,  and  Joseph  Albert,  the  father,  was 
sitting  on  the  third  from  the  bottom  of  the 
front  steps  while  the  little  girl  was  playing 
about  him.  But  a  moment  before  she  was 
sitting  beside  her  father  on  the  step.  The 
father  was  reading  a  newspaper,  and  it 
seems  became  engrossed  in  it  when  the  little 
one,  unnoticed  by  him,  ran  Into  the  street 
near  the  car  track.  A  neighbor  called  to 
blm  to  look  out  for  the  baby  just  as  the  car 
approached.  Thereupon  Mr.  Albert  ran  luro 
the  street,  but  the  car  had  run  upon  the 
child  before  he  reached  It  We  are  unable 
to  say,  in  these  drcumstancea,  that  the  neg- 
ligence of  the  father  should  be  declared  as 
a  matter  of  law.  It  veems  that  the  father 
was  exercising  due  care  for  the  safety  of  the 
child,  but  It  toddled  Into  the  street  only  a 
moment  before,  while  his  attention  was  en- 
grossed in  reading.  It  cannot  be  said  that 
an  ordinarily  prudent  person  would  not  suf- 
fer a  lapse  of  attention,  under  the  drcum- 
atances,  for  so  short  an  IntervaL 

[2]  It  is  argued  that  the  court  erred  in  de- 
clining to  sustain  defendant's  challenge  to 
Juror  Byrne,  for  it  is  said  that  his  exam- 
ination revealed  a  bias  against  defendant 
On  the  examination  of  this  juror  no  admis- 
sion appears  tending  to  show  that  he  wa» 
prejudiced  or  biased  in  any  .wise.  It  is  true 
he  stated  that  his  sympathy  for  the  death  of 
the  child  would  probably  influence  him  in 
favor  of  plaintiff,  if  the  evidence  were  even- 
ly balanced,  unless  the  court  instructed  oth- 
erwise Touching  this  matter,  the  following 
questions  and  answers  appear: 

"Q.  If  the  evidence  in  this  case  in  your  mind 
was  evenly  balanced,  and  the  court  had  instruct- 
ed you  that  it  was  the  duty  of  the  plaintiffs  to 
make  out  their  case  by  a  greater  weight  of  evi- 
dence, and  in  weighing  the  evidence  In  your  own 
mind  you  felt  that  the  eividence  was  about  equal 
on  both  sides,  would  your  sympathies  influence 
you  in  deciding  that  case  for  the  plaintiffs,  in 
view  of  the  instructions  as  given  you  by  the 
court?  A.  No,  air.  Q.  Which  way  would  you 
find  if  the  evidence  was  about  the  same,  or  was 
the  same  on  the  part  of  the  plaintiffs  and  the 
defendant  for  whom  could  you  find?  A.  Well, 
if  1  wasn't  instructed  otherwise,  I  would  find 
in  favor  of  the  plaintiffs.  Q.  xou  would  find 
in  favor  of  the  plaintiffs,  if  the  evidence  was 
equal  on  each  aide?  A.  If  I  wasn't  instructed 
otherwise,  I  would.  Q.  This  sympathy  that  yon 
have  expressed,  would  it  tend  or  lead  you  to 
give  more  credMice  to  the  evidence  offered  by 
the  plaintiffs  than  that  offered  by  the  defend- 
ant?   A.  No,  sir;  it  would  not" 

There  is,  as  above  stated,  no  suggestion  of 
bias  or  prejudice  on  the  part  of  the  juror. 
At  most  the  question  pertains  to  the  sym- 
pathies which  well  from  every  human  heart 
It  is  said  by  Chief  Justioe  Marshall  In  Burr's 
Case: 

"That  light  impressions  which  may  fairly  be 
supposed  to  yield  to  the  testimony  that  may  be 
offered,  which  may  leave  the  mind  open  to  a  fair 
consideration  of  that  testimony,  constitute  no 
sufficient  objection  to  a  juror;  but  that  those 
strong  and  de«p  impressions  which  will  close  the 
mind  against  the  testimony  that  may  be  offered 
in  opposition  to  them,  which  will  combat  that 
testimony  and  resist  it!!  force,  do  consticute  a 
sufficient  objection  to  him." 


This  court  baa  given  expression  to  the 
same  views  heretofore,  as  will  appear  by  ref- 
erence to  McManama  v.  United  Rys.  Co.,  175 
Mo.  App.  43,  49,  15S  &  W.  442;  BlUmeyer  v. 
St  Louis  Transit  Co.,  108  Mo.  App.  6,  82  S. 
W.  636.  Obviously  the  sympathies  which  one 
eatertains  for  the  loss  of  a  child  in  such  dr- 
cnmstances  do  not  constitute  a  strong  and 
deep  impression  which  wUl  close  the  mind 
against  the  testimony  so  as  to  resist  its  force 
and  combat  its  effect  On  the  contrary,  such 
sympathies  are  to  be  regarded  in  the  cate- 
gory of  light  impressions  which  may  fairly 
be  supposed  to  yield  to  the  testimony  given 
in  a  case.  The  examination  of  the  juror 
here  discloses  that  his  mind  was  open  so  as 
to  enable  him  to  return  a  proper  verdict  un- 
der the  Instructions  of  the  court  notwith- 
standing his  natural  sympathy.  It  is  con- 
dnslTely  settled  by  the  Supreme  Court  de- 
cisions that  the  mere  fact  that  a  juror  answers 
that  if  the  evidence  were  evenly  balanced 
be  might  incline  through  sympathy  to  favor 
plaintiff  is  not  suSSdent  to  render  him  In- 
competent on  a  challenge  for  cause.  If  then 
is  nothing  more  to  indicate  bias  or  prejudice, 
the  juror  is  competent,  for  the  law  will  not 
put  him  aside  because,  forsooth,  he  honest- 
ly answers  concerning  the  sympathies  which 
lie  In  every  human  heart  See  Keegan  r. 
Eavanaugh,  62  Mo.  230 ;  Hudson  ▼.  St  Louis, 
etc.,  Ry.  Co.,  53  Mo.  626,  637. 

PlalntUTs  piindpal  Instruction  la  eriUclB- 
ed,  but  it  is  well  enough,  as  will  appear  by 
reference  to  numerous  cases  dted  in  the 
brief  which  support  and  approve  the  lan- 
guage employed. 

[S]  The  suit  proceeds  as  for  the  wrongfd 
death,  under  section  .6425,  R.  S.  1009;  L  e., 
the  penal  section.  The  statute  authorizes  a 
recovery  for  an  amount  not  less  than  |2,000 
and  not  exceeding  $10,000  -  for  every  such 
death  as  therein  contemplated.  The  oonit 
gave,  at  the  Instance  of  plaintiff,  the  fol- 
lowing Instruction  on  the  measure  of  dam- 
ages: 

"The  court  instructs  the  jury  that  if  mider 
the  evidence  and  the  other  instructions  given  in 
this  case,  you  dedde  to  find  a  verdict  for  the 
plaintiffs,  then  you  may  return  a  verdict  in  a 
sum  not  less  than  $2,000  and  not  to  exceed 
$10,000." 

It  Is  tirged  the  court  erred  In  this  because 
the  Instruction  omits  to  Inform  the  jnty 
plaintiff  was  not  entitled  to  recover  anything 
for  the  loss  of  sodety,  nor  on  account  of  the 
loss  of  services,  except  during  the  years  of 
minority,  but  the  argument  is  not  oonvincing. 
In  view  of  the  rule,  which  is  now  weJl  es- 
tablished, concerning  a  general  charge  on  the 
measure  of  damages.  Generally  speaking,  an 
instruction  on  the  measure  of  damages,  tat 
cases  under  the  wrongful  death  statute 
which  is  proper  in  its  general  scope  and  con- 
tains no  element  of  misdirection,  is  regarded 
well  enough  in  the  view  that  mere  nondlrec- 
tion  Is  not  reversible  error.  It  is  said  that 
if  defendant  desires  the  right  pertaining  to 
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the  amoant  of  the  recovety  to  be  more  clear- 
ly defined  and  limited,  the  doty  devolves  ap- 
on  It  to  ask  an  Instruction  accordingly.  See 
Browning  v.  Wabaah,  etc.,  Ry.  Co.,  124  Mo. 
55,  27  S.  W.  644.  See,  also,  for  an  applica- 
tion of  the  aame  rale  In  other  cases.  King 
V.  St  Louis,  250  Mo.  501, 167  S.  W.  498 ;  Smith 
y.  Fordyce,  190  Mo.  1,  30,  31,  88  S.  W.  879 ; 
State  ex  rel.  v.  Reynolds  et  aL,  267  Mo.  19, 
166  S.  W.  729;  Nelson  v.  United  Rys.  Co., 
176  Mo.  App.  428,  158  S.  W.  446;  Powell  v. 
U.  P.  R.  Co.,  256  Mo.  420,  454-457,  164  S.  W. 
628.  The  mere  facts  that  the  recovery  in 
the  instant  case  pertains  to  the  death  of  a 
minor  on  which  no  compensation  is  to  be 
made  for  the  loss  of  society  and  none  given 
on  account  of  the  loss  of  service  beyond  the 
age  of  maturity  are  of  no  avail  to  change  the 
rule,  for  tliat  the  prlnclifle  remains  the  same 
at  all  events.  In  either  case  the  question 
presents  one  of  nondlrection  only.  And  it 
is  certain  that  such  is  not  error.  The  point 
of  the  matter  Is  that  a  general  instruction 
of  the  character  of  that  above  o^led  will 
sofflce  if  no  element  of  misdirection  concern- 
ing the  element  of  damage  Is  Incorporated 
therein.  Omitting  the  misdirection,  the  sub- 
ject-matter is  remitted  to  be  disposed  of  as 
are  other  similar  questions  on  the  grounds  of 
nondlrection.  Touching  this  the  principle  Is 
the  same  in  either  case.  See  Dudley  v.  Wa- 
bash R.  C&,  167  Mo.  App.  647,  673,  150  S.  W. 
737. 

[4]  It  is  argued  the  verdict  is  excessive, 
and  that  this  we  should  declare  as  a  matter 
of  law.  The  amount  of  the  verdict  as  ap- 
proved by  the  trial  court  is  $7,420.  The  suit 
proceeds,  as  above  stated,  under  section  5425, 
R.  S.  1909,  which  authorizes  a  recovery  of 
not  less  than  $2,000  nor  exceeding  $10,000 
for  every  such  death.  According  to  the  c<m- 
struction  placed  upon  this  statute  by  the  Su- 
preme Court  In  Boyd  v.  Mo.  Pac.  R.  Co.,  249 
Mo.  110,  165  S.  W.  18,  Ann.  Cas.  1914D,  37, 
$2,000  of  the  recovery  authorized  is  penalty 
while  the  amount  above  that  Is  to  be  regard- 
ed as  compensatory  damages.  This  being 
true,  of  course,  the  amount  of  $2,000  Is  to  be 
set  aside  as  a  penal  sum,  and  therefore  not 
considered  in  connection  with  the  argument 
that  the  verdict  is  excessive.  In  this  view, 
the  recovery  as  compensatory  damages  Is  to 
be  treated  as  if  for  $5,420;  that  Is  to  say, 
after  deducting  the  amount  of  the  penalty. 
This  amount,  $5,420,  we  are  urged  to  peremp- 
torily de<dare,  is  an  excessive  recovery  for 
the  loss  of  a  female  child  because  it  is  said 
in  no  event  may  she  yield  this  much  during 
the  period  of  her  minority,  less  the  expense 
of  care  and  edncatlon  to  the  parents.  But, 
how  are  we  to  ascertain  this  to  be  true? 
There  is  no  evidence  In  the  record,  either  pro 
or  con,  tending  to  throw  light  upon  the  prob- 
able earning  capacity  of  this  Infant  In  after 
years.  Of  course,  the  law  requires  none  in 
such  cases.  Indeed,  it  is  the  accepted  rule 
of  decision   that  where  this  subject-matter 


comes  in  question  with  respect  to  the  death 
of  an  Infant,  the  Jury  may  fix  the  amount 
of  the  recovery,  without  evidence  thereon, 
through  utilizing  their  own  knowledge  and 
experience,  presumptively  possessed  by  them 
In  common  with  mankind  in  general.  This 
is  the  rule  announced  under  the  third  section 
of  the  damage  act;  L  e.,  the  comitensatory 
section.  See  Nagel  v.  Mo.  Paa  R.  Co.,  76 
Mo.  653,  42  Am.  Rep.  418.  When,  therefore, 
It  Is  remembered  that  this  is  a  question  which 
our  law  remits  to  the  Jury  to  be  disposed  of 
without  evidence  by  resorting  to  their  knowl- 
edge and  experience  as  men,  the  argument 
advanced  suggests  the  plain  proposition  that 
the  appellate  court  should  declare,  as  a  mat- 
ter of  law,  no  child  may  yield  the  amount  of 
$6,420  to  the  parents  during  the  years  of  Its 
minority.  This  we  are  unable  to  dedare,  for 
it  is  beyond  the  ken  of  man.  Under  this 
same  section  of  the  statute,  our  Supreme 
Court  approved  a  verdict  of  $8,000  given  on 
account  of  the  death  of  a  15  year  old  boy  in 
Ellis  V.  Metropolitan  St.  R.  Co.,  234  Mo.  657, 
138  S.  W.  23,  but  It  may  be  in  the  view  that 
the  entire  sum  was  penalty,  for  such  appears 
to  be  the  view  of  the  court  at  that  time 
touching  this  statute.  See  Young  v.  St. 
Louis,  etc.,  R.  Co.,  227  Mo.  307,  127  S.  W.  19. 
But  be  this  as  it  may,  the  proposition  re- 
mains that  we  are  urged  to  declare,  as  a 
matter  of  law  without  evidence  thereon,  a 
recovery  of  $6,420  compensatory  damages  is 
excessive  for  the  loss  of  an  Infant  daughter 
two  years  old,  and  this  Involves  the  notion 
that  no  infant  female  child  of  that  age  may 
yield  so  much  to  the  parents  during  her 
minority.    We  are  not  prepared  to  so  say. 

The  Judgment  should  be  affirmed.    It  is  so 
ordered. 

BBTNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


ASSMAN  V.  ASSMAN.     (No.  13805.) 

(St  Louis  Court  of  Appeals.     Missouri.     Nov. 

2,  1915.) 

1.  Pabent    and    Child    €=>3 — Suppobx    of 
Child— Father's  Doty. 

Where  a  father  is  at  fault  In  abandoning 
his  borne,  his  wife  may  recover  from  him  for 
necessaries  which  she  has  furnished  the  minor 
children  during  his  absence,  even  though  such 
husband  be  divorced  from  the  wife  in  a  foreign 
state,  and  the  decree  does  not  purport  to  award 
the  custody  of  the  children  to  either  party,  since 
primarily  the  obligation  to  support  minor  chil- 
dren rests  upon  the  father,  and  on  his  failure  to 
famiBh  necessaries  to  the  child,  according  to 
his  station  in  life,  one  who  has  done  so  may 
recover  therefor  from  him. 

[Ejd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  33-62 ;    Dec.  Dig.  «=33.] 

2.  Pasbht    and    Cbild    «s>3— Sufpobt    of 
Child— LiABiLTTT  of  Fathxb. 

Where  a  wife  left  her  husband,  who  was 
without  fault,  and  went  to  New  xork  state, 
where  she  remained  five  years,  ^turning  tem- 
porarily and  inducing  her  minor  child  to  return 
to  New  York  with  her,  without  the  knowledge 
or  consent  of  the  husband,  he  was  not  liable  at 
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soeh  wife's  anit  for  the  support  ot  the  child  by 
her,  in  the  absence  of  any  showing  that  the 
child  would  suffer  otherwise;  for  unless  a 
father  is  at  fault  in  some  way  he  is  entitled  to 
the  care  and  custody  of  minor  children  at  his 
home,  and  a  parent  who  is  willing  to  support 
his  children  at  home  is  not  bound  to  provide 
for  them  elsewhere,  except  where  he  has  wrong- 
fully driven  them  away,  or  at  least  assented  to 
another's  taking  or  keeping  them. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  SS  33-62 ;    Dec.  Dig.  «=>3.] 

3.  Pabent    and    Child    ®=>3— Suffobt    of 
CiiiLU — LiABir.rrY  fob  Necessities. 

Where  a  mother  abandoned  her  husband 
without  cause,  and  after  several  years  returned 
and  carried  off  their  son  to  another  state  with- 
out its  father's  knowledge  or  consent,  the  mere 
fact  that  the  father  shortly  thereafter  sent  the 
boy's  clothes,  with  a  letter  to  the  boy  advis- 
ing him  to  be  good  to  his  mother,  did  not  show 
that  be  consented  to  withholding  the  buy  from 
him,  since  be  was  not  bound  to  go  into  a  for- 
eign jurisdiction  to  assert  his  rights. 

[Ed.  Note. — ^For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  33-02;    Dec  Dig.  «=>3.1 

Appeal  from  St  Loais  Circuit  Court;  W. 
B.  Homer,  Judge. 

Suit  by  Matilda  Assman  against  William  S. 
Assman.  Judgment  for  defendant  on  direct- 
ed verdict,  and  plaintiff  appeals.    Affirmed. 

Charles  Fensky  and  Grant  Gillespie,  both 
of  St  liouls,  for  appellant  Campbell  Alli- 
son, H.  S.  Caulfield  and  Jesse  McDonald,  all 
of  St  IJouis,  for  respondent 

NOBTONI,  J.  This  is  a  anit  to  recover  the 
amount  expended  for  the  care,  keep^  and  ed- 
ucation of  defendant's  ndnor  son.  At  the 
conclu8i<m  of  the  evidence  the  court  directed 
a  verdict  for  defendant,  and  plaintiff  iMrose- 
cutes  the  appeal. 

The  parties  are  husband  and  wife.  It  ap- 
pears they  were  married  August  14,  1890, 
and  separated  May  15,  1900.  They  resided 
as  husband  and  wife  in  St  Louis,  Mo.,  prior 
to  their  separation.  It  does  not  appear  what 
occasioned  the  separation,  but,  at  any  rate, 
plaintiff  removed  to  the  state  of  New  York 
May  27,  1901,  where  she  has  since  resided. 
At  that  time  the  minor  son,  Harry  Robert, 
was  about  seven  years  of  age.  He  resided 
at  all  times  with  defendant,  his  father,  and 
in  his  home  In  the  dty  of  St  Louis.  Al- 
though plaintiff  and  her  husband  remained 
separate,  no  divorce  was  ever  granted  either 
party.  About  February,  1906,  when  the  mi- 
nor son  was  aged  13  years,  plaintiff  returned 
to  St  Louis  from  New  York  and  induced 
him  to  accompany  her  to  that  state.  It  ap- 
pears that  defendant  was  not  consulted  con- 
cerning this  matter,  and  plaintiff  admits  In 
her  testimony  that  she  took  the  minor  son 
into  her  custody  without  the  knowledge  or 
consent  of  defendant,  his  father,  although  a 
week  later  defendant  sent  the  clothing  of  the 
boy  to  him  to  Brooklyn,  N.  Y.,  and  wrote  a 
letter  urging  him  to  be  good  to  his  mother. 
After  having  supported  the  minor  son  for 
several  years  in  New  York,  plaintiff  Institut- 
ed this  suit  to  recover  from  defendant,  the 


father,  the  amoitnt  expended  in  his  care, 
keep,  and  education. 

[1]  The  court  directed  a  verdict  for  de- 
fendant in  the  view  that,  though  the  obliga- 
tion to  support  the  son  devolved  upon  de- 
fendant, the  father.  In  the  first  instance,  it 
was  not  enforceable  in  the  circumstances  of 
the  case  at  the  suit  of  the  mother  who  was 
undivorced,  for  that  she  had  voluntarily  talc- 
en  the  child  into  her  custody  and  removed 
him  to  a  foreign  state  without  the  knowledge 
or  consent  of  the  husband,  and  we  are  per- 
suaded that  the  ruling  was  a  proper  one  on 
the  facts.  There  can  be  no  doubt  that  pri- 
marily the  obligation  to  support  the  minor 
child  rests  upon  the  father,  and,  on  his  fail- 
ure or  neglect  to  furnish  necessaries  for  the 
support  of  the  child  according  to  the  statlw 
la  life,  one  who  has  done  so  may  recover 
from  the  father  accordingly.  So  It  is  that, 
where  the  father  is  at  fault  as  by  abandon- 
ing the  home,  the  wife  may  recover  from  him 
for  such  necessities  as  she  has  furnished  the 
minor  children  during  his  absence,  and  this 
is  true  though  he  be  divorced  from  her  in  a 
foreign  state,  even  though  the  decree  does 
not  purport  to  award  the  custody  of  the  chil- 
dren to  either  party.  See  Rankin  v.  Rankin, 
83  Mo.  App.  335;  Mcaoskey  v.  McCloskey, 
93  Mo.  App.  393,  67  S.  W.  669. 

[2]  But  here  it  does  not  appear  that  de- 
fendant father  was  at  fault  in  the  matter 
at  all,  and,  indeed,  no  decree  of  divorce  has 
been  grlven  either  party.  Presumptively,  the 
defendant  furnished  a  good  home  and  all 
necessaries  to  the  minor  son.  The  parties 
stand  as  husband  and  wife,  and  while  the 
primary  duty  of  support  rests  upon  the  hns- 
liand,  as  a  corollary  thereto,  he  is  entitled 
to  the  custody  and  earnings  of  the  minoi 
children  as  well  at  common  law.  Moreover, 
under  onr  statute  (section  403,  B  S.  1909) 
then  in  force,  the  father  was  the  natural 
guardian  of  the  child  and  entitled  to  its  care 
and  custody  and  to  direct  its  education, 
though  it  may  be  otherwise  now  under  the 
amendment  See  Laws  of  Missouri  1913,  p. 
92.  It  Is  therefore  clear  enough  that,  unless 
the  father  is  at  fault  in  some  way,  he  is  en- 
titled to  the  care  and  custody  of  the  minor 
children  at  his  home,  and  a  parent  wlio  is 
willing  to  support  his  clilldren  at  home  is 
not  bound  to  provide  for  them  elsewhere,  ex- 
cept where  he  has  wrongfully  driven  them 
away  or  at  least  assented  to  the  mother's 
taking  or  keeping  them.  See  Spencer's  Do- 
mestic Relations,  §  493 ;  29  Cya  1610.  Here 
It  api>ears  the  father  was  furnishing  the 
support  to  his  minor  son  at  his  home  in  St 
Louis — L  e.,  was  performing  the  full  meas- 
ure of  his  obligation  with  respect  to  this 
child  when  the  plaintiff  mother,  after  an  ab- 
sence of  about  five  years,  came  on  the  scene 
unexpectedly  and  spirited  the  child  away  to 
a  foreign  state  without  the  knowledge  and 
against  the  consent  of  the  father.  In  such 
circumstances  she  must  be  deemed  to  hare 
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▼olnntarUy  assumed  the  bnrden  of  Its  sup- 
port, for  defendant  was  In  no  wise  at  fault 
Glynn  ▼.  Glynn,  94  Me.  466,  48  AU.  106 ;  Fit- 
ter V.  ntler,  88  Pa.  60. 

[3]  The  mere  fact  that  defendant  sent  for- 
ward the  clothing  of  his  child  a  week  after  he 
was  taken  to  New  York  by  the  mother  and 
wrote  him  a  letter  containing  good  advice  is 
of  no  avail  to  show  that  he  consented  to  the 
child's  l>eing  withheld  from  him,  for,  while 
the  law  presumes  the  father  will  assert  his 
right  to  the  custody  of  bis  child  in  Oxe 
courts,  it  does  not  require  that  he  shall  pur- 
sue It  into  a  foreign  Jurisdiction  for  that 
purpose.  Neither  does  the  fact  that  the 
father  saw  the  child  and  talked  to  him  on 
the  street  in  Brooklyn,  M.  Y.,  avail  anything 
here  on  that  score.  There  is  no  evidence 
tending  to  show  that  the 'boy's  necessities 
were  not  supplied  by  his  mother,  and  there 
is  nothing  to  indicate  that  the  (ihlld  would 
suffer  if  the  father  were  not  required  to 
compensate  this  claim.  Although  the  father 
is  frequently  required  to  compensate  the  wife 
for  the  support  of  the  child  while  in  her 
custody  rather  than  his,  an  Implied  assent 
to  the  mother's  withholding  the  child  is  usu- 
ally found  and  asserted  on  the  ground  that 
the  father  might  invoke  his  remedy  in  the 
courts  and  obtain  the  custody  of  the  child  if 
he  is  a  proper  person  to  have  it  Mc- 
Closkey  v.  McCloskey,  03  Mo.  App.  393,  67 
S.  W.  669.  But  manifestly  this  doctrine  is 
beside  the  instant  case,  for  here,  after  an 
absence  Of  about  five  years,  the  mother  re- 
turned and  took  the  child  without  the  fa- 
ther's knowledge  or  consent  and  bore  it  away 
to  a  distant  state  beyond  the  Jurisdiction  in 
which  he  resided  and  whose  courts  were  imr 
mediately  available  to  htm.  To  permit  the 
mother  to  recover  in  such  circumstances 
without  at  least  showing  some  special  ground 
— 1.  e.,  as  If  the  child  were  in  want  or  likely 
to  snfTer  for  necessities  in  the  future — would 
be  awarding  an  advantage  to  her  which  ac- 
crued because  of  her  own  wrongful  act 

The  Judgment  should  be  affirmed.  It  la  so 
ordered. 

RBTNOIiDS,  P.  J.,  and  ALLEN,  X,  concur. 


LBIfAntEl   T.    STRASSBERGEIR   OONSER- 

VATORIES  OF  MUSIO  CO. 

(No.  14087.) 

(St.  IJouis  Court  of  Appeals.    Missouri.    Nov. 
2,  1916.) 

1.  Mabteb   and    Servant   ®=>48— Sebvicxs— 
CowsTBUcnoN  or  Contbact. 

Under  a  contract  of  onployment  as  in- 
structor in  the  vocal  department  of  defendant's 
conservatories,  by  which  plaintiff  agreed  to  serve 
on  "about"  four  days  each  week,  as  and  when 
reqnired,"  and  defendant  agreed  to  pay  her  at 
the  rate  of  $2  per  hour  "for  actual  services 
performed,"  defendant  was  not  bound  to  as- 
Bign  to  plaintiff  any  particular  number  of  pu- 
pils or  hours  of  instruction,  nor  to  compensate 


plaintiff,  except  for  the  actual  number  of  hours 
employed,  as  and  when  defendant  might  direct. 
[Ejd.  Note. — ^For  other  cases,  see  Master  and 
Servant,  C!ent  Dig.  f'62;  Dec.  Dig.  iS=»48.] 

2.  Contracts   «=1C9— Constbuction  —  Sub- 

BOCNDINO  CIBCUMSTANCES. 

A  contract  is  to  be  read  in  the  Ught  of  the 
surrounding  circumstances  in  order,  if  neces- 
sary, to  more  perfectly  arrive  at  the  under- 
standing and  intention  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  $  762 ;   Dec.  Dig.  «=>160.] 

3.  Masteb  and  Servant  «=>31— Sbbvices— 

DiSCHARG  B— IJABIUTY. 

Plaintiff,  employed  under  a  contract  as  in- 
structor in  the  vocal  department  of  defendant's 
conservatories,  and  entitled  thereunder  to  em- 
ployment to  some  extent  on  approximately  four 
days  per  week  during  the  tenn  of  one  year,  but 
who,  after  demands  upon  defendant  not  justified 
by  the  contract,  told  defendant  that  she  would 
not  continue  teaching  until  she  had  a  written 
answer  to  her  letter  refusing  to  continue  in  her 
employmAit  unless  such  unwarranted  demands 
were  met,  and  who,  after  notice  to  appear  the 
following  day  intentionally,  and  without  any 
excuse  absented  herself  for  several  days,  during 
which  her  pupils  were  given  to  another  instruc- 
tor, could  not  recover  damages  as  for  a  wrong- 
ful discharge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  87 ;   Dec.  Dig.  «=>31.] 

4.  Costs  «s»42  — Offeb  of  Jttdoment  —  Br- 

FBCT. 

Under  the  statute,  offer  of  judgment  in  an 
action  for  breach  of  a  contract  for  services  in 
an  amount  equal  to  that  recovered  stopped  the 
running  of  costs  against  defendant  from  the 
time  of  the  offer. 

lEA.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  S{  137-164;  Dec.  Dig.  ®=»42.] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
T.  Jones,  Judge. 

"Not  to  be  ofiBcially  published." 
Action  by  Agnes  W.  Lemalre  against  the 
Strassberger  Conservatories  of  Music  (com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Kortjohn  ft  Kortjohn  and  Kurt  Von  Rep- 
pert,  all  of  St  Louis,  for  appellant.  Marshall 
&  Henderson,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  for  damages 
for  the  alleged  breach  by  defendant  of  a 
contract  of  empicqrment  The  trial  below,  be- 
fore the  court  and  a  Jury,  resulted  in  a  ver- 
dict and  Judgment  for  plaintiff,  and  the  case 
Is  here  on  defendant's  appeal. 

The  petition  is  in  four  counts.  The  first 
count  charges  that  on  April  7,  1910,  the  de- 
fendant corporation  Altered  into  a  written 
contract  with  plaintiff,  whereby  defendant 
employed  idalntiff  for  a  term  of  one  year  be- 
ginning August  16,  1910,  and  ending  August 
16,  1911,  in  the  capacity  of  instmctor  in  the 
vocal  d^mrtment  of  certain  conservatories 
ctMidncted  by  the  defendant;  that  the  con- 
tract provided  that  plaintiff  should  receive 
$2  per  hour  for  actual  services  performed  by 
her,  and  that  such  ccmtract  should  in  all  par- 
ticulars be  a  continnance  of  a  previous  con- 
tract, dated  August  1,  1909,  except  as  to  the 
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compensation  per  hour  to  be  paid  for  plain- 
tiff's serrlces.  Other  provisions  of  the  last- 
mentioned  contract  are  set  up  which  It  is  un- 
necessary to  here  notice. 

It  is  alleged  that,  while  the  contract  speci- 
fied the  number  of  days  per  week  that  plain- 
tiff should  be  employed  and  should  serve,  and 
her  compensation  per  hour,  It  did  not  spec- 
ify the  number  of  hours  per  day  that  she 
would  be  required  to  serve;  that  said  con- 
'  tract  of  August  1,  1909,  was  entered  Into  by 
the  parties  thereto  after  plaintiff  had  served 
In  a  similar  capacity  In  the  same  institution 
from  September,  1908,  to  August  1,  1909,  re- 
ceiving a  salary  of  $100  per  month,  during 
which  time  she  had  been  required  to  serve 
on  an  average  of  6  hours  per  day,  and  that 
during  the  first  year's  operation  under  the 
contract  of  August  1,  1909,  she  was  required 
to  serve  on  an  average  of  5  hours*  per  day 
for  4  days  per  week ;  that  It  was  the  custom 
with  said  conservatories  of  defendant,  as  well 
as  of  other  similar  Institutions  In  the  city  of 
St.  Lonls  and  elsewhere,  that  Instructors 
should  serve  on  an  average  of  6  hours  per 
day,  which  custom  was  general,  notorious, 
and  uniform  among  persons  engaged  In  this 
character  of  work,  and  was  known,  recogniz- 
ed, and  acted  upon  by  the  parties.  And  it 
is  alleged  that  defendant  breached  its  con- 
tract of  April  7, 1910,  In  that  defendant  failed 
and  refused  to  give  plaintiff  employmoit 
thereunder  for  an  average  of  6  hours  pel 
day  on  4  days  of  each  week  from  August  15, 
1910,  to  January  31,  1911,  though  plaintiff 
was  ready,  willing,  and  able  to  perform  the 
contract  on  her  part,  but  permitted  plaintiff 
to  serve  during  said  time  but  207^  hours,  to 
plaintiff's  damage  In  the  sum  of  1516. 

The  second  coont  of  the  petition  alleges 
that  during  the  month  of  February,  1911,  de- 
fendant gave  plaintiff  employment  for  but  23 
hours,  refusing  to  permit  plaintiff  to  perfcnrm 
further  services,  whereas  plaintiff  was  en- 
titled to  be  employed  during  said  month  for 
10  days  of  five  hours  each  at  the  rate  of  |2 
per  hour;  and  Judgment  is  prayed  on  this 
count  for  |100. 

The  third  count  charges  that  on  February 
20, 1811,  the  defendant  wr(»igfully  refused  to 
allow  plaintiff  to  continue  to  render  any  fur- 
ther services  under  the  contract  and  seeks 
damages  in  the  sum  of  $990  for  the  alleged 
wrongful  discharge  of  plaintiff  by  defendant. 

By  the  fourth  count  a  recovery  of  $46  is 
sought  for  23  hours  of  service  rendered  by 
plaintiff,  during  the  month  of  February,  1911, 
at  the  contract  price  of  $2  per  hour. 

It  is  unnecessary  to  further  notice  the 
pleadings.  The  evidence  disdoses  that  plain- 
tiff was  first  employed  by  Clemens  O.  Strass- 
berger,  "proprietor  of  the  Strassberger  Con- 
servatories of  Music,"  under  a  written  con- 
tract of  date  June  2,  1908,  whereby  plaintiff 
agreed  to  serve,  as  required,  "on  an  average 
of  at  leasit  eighteen  hours,  and  not  to  ex- 
ceed twenty-eight  hours,  per  week,"  for  a 


period  of  five  years  com  men  ring  September 
1,  1908,  and  ending  August  31,  1913,  with  a 
vacation  of  one  month  each  year;  plaintiff 
to  devote  her  exclusive  time  and  attention  to 
such  employment  For  sudi  services  plain- 
tiff was  to  receive  $100  per  month.  Plaintiff 
worked  one  year  under  said  contract 

On  August  1,  1909,  the  following  contract 
was  entered  into  between  the  plaintiff  and 
Clemens  Strassberger,  "president  of  the 
StrassbMger  Conservatories  of  Music  Compa- 
ny," viz.: 

"This  agreement  made  and  entered  into  this 
first  day  of  August,  1909,  by  and  between  Clan- 
ens  Strassberger,  Dresident  of  the  Strassberger 
Conservatories  of  Music  Company,  party  of  the 
first  part,  and  Agnes  Whltenead  Lemaire,  of 
the  city  of  St  Louis,  Missouri,  party  of  the 
second  part,  witnesseth: 

"That  the  said  first  part^  has  employed  and 
hereby  docs  employ  the  said  Agnes  Whitehead 
Lemaire  in  the  capacity  of  instructor  in  single 
and  class  lessong  in  the  vocal  department  at  the 
North  and  South  Side  Conservatories  ot  said 
first  party  in  the  city  of  St  Louis,  and  the  said 
party  of  the  second  part  agrees  to  serve  the  said 
Strassberger  in  said  capacity  about  four  days 
a  week,  which  shall  be  divided  into  the  North 
and  South  Side  Conservatories,  as  and  when 
required  by  said  first  party  during  the  entire 

?f:riod  of  one  year  commencing   September  1, 
909,  and  ending  August  16,  1910. 
"E'er  the  Ber^1ce8  so  to  be  performed  by  the 
•aid  second  party,  said  Strassberger  agrees  to 

Eny  her  at  tne  rate  of  one  dollar  and  seventy- 
ve  cents  ($1.75)  per  hour  for  actual  service  per- 
formed by  said  Agnes  Whltdiead  Lemaire  at 
the  Strassberger  Conservatories  of  the  city  of 
St  Louis. 

"It  is  further  agreed  that  said  party  of  the 
second  part  is  not  allowed  to  teach  In  any  other 
conservatory,  Institution,  or  school  during  the 
period  of  this  agreement,  but  shall  have  the 

Erivilege  to  teach  some  pupils  of  her  own,  in 
er  own  studio  or  pupils'  residences,  as  long 
as  it  don't  interfere  with  her  duties  at  said 
conservatories  as  above  agreed  in  this  agree- 
ment 

"It  is  also  agreed  that  when  requested  by  the 
first  party  that  the  party  of  the  second  part 
shall  participate  in  teacher  recitals,  annual  ex- 
amination, or  assist  in  sncb  recitals  in  which 
any  of  her  pupils  participate,  such  time  shall  be 
served  bv  the  party  of  the  second  part  without 
any  further  compensation. 

"It  is  also  agreed  by  the  party  of  the  first 
part  that  said  Agnes  Whitehead  Lemaire  is 
released  of  all  duties  mentioned  and  agreed  to 
in  the  agreement  made  and  entered  into  the  2d 
day  of  June,  1908,  and  that  said  agreement  is 
called  void,  and  that  both  parties  have  agreed  to 
acknowledge  this  agreement,  which  shall  be  in 
force  from  the  first  day  of  September,  1909. 

"It  is  further  agreed  that  all  negotiations  for 
a  renewal  of  this  contract  or  for  the  continu- 
ation of  the  services  of  the  said  A.  Whitehead 
Lemaire  after  the  expiration  hereof,  shall  take 
place  on  or  before  February  1,  1910." 

Plaintiff  served  under  this  contract  for  a 
period  of  one  year.  On  April  17,  1910,  the 
fcdlowlng  was  Indorsed  upon  the  contract  of 
August  1,  1900,  signed  by  plaintiff  and  de- 
fendant corporation,  viz.: 

"The  foregoing  contract  between  Qemena 
Strassberger  and  Agnes  Whitehead  Lonaire, 
which  expires  on  the  15th  day  of  August  1910, 
is  hereby  continued  for  the  period  of  one  year 
from  and  after  the  said  16th  day  of  August, 
1910.  It  is  clearly  understood,  however,  that 
the  contracting  parties  shall  be  the  Strassberg- 
er Conservatories  of  Music  Company  on  the  one 
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hand,  and  Agnes  Whitehead  licmaire  on  the 
other.  This  contract  shall  in  all  particulars 
be  a  continuation  of  the  foregoins  one  and  iden- 
tical with  the  same,  with  only  this  exception : 
That  for  the  term  beginning  on  the  16th  day 
of  Auguat,  1910,  Agnes  Whitehead  Ijemaire 
shall  receive  for  actual  services  performed  two 
($2.00)  dollars  per  hour." 

Under  this  contract,  of  date  April  17,  1910, 
wblch  covered  a  term  of  one  year  beginning; 
August  16,  1910,  and  for  the  said  alleged 
breach  of  wbicb  this  salt  is  prosecuted,  plain- 
tlir  performed  services,  of  tbe  character  there- 
in oontemplated,  from  September  1,  1910,  to 
to  Febmary  17, 1911.  Said  services  were  ren- 
dered on  (Monday,  Tuesday,  Thursday,  and 
Friday  of  each  week,  for  such  hours  as  de- 
fendant directed;  plaintiff,  with  defendant's 
consent,  reserving  Wednesday  and  Saturday 
of  each  week  enduslvely  for  other  engage- 
ments. Plaintiff,  however,  soon  began  to 
complain  to  defendant  that  she  was  not  be- 
ing called  upon  to  serve  a  sufficient  number 
of  bonrs  per  day,  demanding  that  more  pu- 
pils be  assigned  to  her;  and  on  November 
19,  1910,  she  wrote  a  letter  to  defoidant  re- 
iterating this  demand,  and  also  demanding 
compensation  for  the  loss  ^alleged  thus  to 
bave  been  sustained  by  bar  from  and  after 
September  1,  1910.  To  all  snch  demands  by 
plaintiff  defendant's  reply  was  that  plain- 
tiff misconceived  the  nature  of  her  contract, 
and  that  defendant  was  not  bound  to  pro- 
vide plaintiff  with  employment  for  any  par^ 
ttcular  number  of  hours  per  day. 

There  Is  testimony  adduced  by  defendant 
to  tbe  effect  that  cm  or  about  February  16, 
1910,  plaintiff  refused  to  continue  teaching 
unless  more  pupils  were  assigned  to  her. 
And  on  February  20,  1911,  plaintiff  again 
wrote  defendant,  asserting  that  defendant 
bad  breached  the  contract,  and  offering  to 
take  $300  for  tbe  loss  alleged  to  have  been 
sustained  by  her  to  that  date,  provided  she 
were  given  a  guaranty  that  she  would  not 
receive  lees  than  $150  per  month  thereafter 
to  June  1,  1911.  The  letter  stated  that,  if 
this  were  done,  plaintiff  would  continue 
teaching;  otherwise  she  would  place  tbe  mat- 
ter in  the  hands  of  an  attorney.  And  plain- 
tiff admits  that  she  told  defendant's  presi- 
dent that  she  would  not  continue  to  teach 
ontll  she  bad  an  answer  thereto. 

In  reply  to  plaintUTs  last-mentioned  let- 
ter, defendant's  attorneys,  on  the  same  day, 
wrote  plaintiff  a  letter,  and  caused  the  same 
to  be  delivered  to. her  that  night,  which  con- 
tained the  following: 

"If  yon  will  read  your  contract  earefnlly,  yon 
win  find  that  yon  are  to  be  paid  two  dollars  per 
hour  only  for  the  time  when  actually  engaged  in 
your  work  for  the  company.  There  is  nothing 
In  the  ctnitract  guaranteeing  that  von  shall  be 
employed  for  any  given  number  of  hours,  and 
we  cannot  understand  what  complaint  yon  can 
poasibly  have,  or  what  claim  you  can  jpossibly 
make  under  your  contract,  either  against  the 
company  or  Mr.  Strassberger.  We  are  also  in- 
formed by  Mr.  Bruno  Strassberger  that  you 
have  told  him  that  yon  would  not  continue 
teaching  until  yon  received  the  aasww  of  the 
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company.  Under  your  contract  it  is  your  duty 
to  attend  at  the  South  Side  Conservatory  at  9 
o'clock  a.  m.  tomorrow,  Tuesday  nioming,  and 
if  you  fail  to  appear  there  is  nothing  left  to  our 
client  bnt  to  turn  over  the  scholars  that  you 
ought  to  instruct  to  another  instructor." 

Plaintiff  admits  that  she  failed  to  appear 
for  duty  on  Tuesday,  February  21,  1911,  stat- 
ing that  she  absented  herself  in  order  to 
consult  counsel.  It  appears  that,  without 
authority,  she  telephoned,  so  far  as  possible, 
all  of  defendant's  pupils  who  were  to  report 
to  her  for  Instruction  on  that  day,  telling 
them  not  to  appear.  She  had  no  pupils  on 
Wednesday,  February  22d;  and  she  testified 
that  she  had  learned  that  the  only  pupil 
whom  she  was  expected  to  teach  on  Thurs- 
day, February  23d,  would  not  be  present 
Plaintiff  did  not  report  for  duty  tmtil  Fri- 
day, February  24th,  when  she  was  told  that 
her  pupils  had  been  assigned  to  another 
teacher,  by  whom  they  would  be  Instructed 
provided  they  remained  in  the  school. 

Plaintiff's  testimony  In  chief  is  to  the  ef- 
fect that  she  served  about  five  hours  a  day, 
for  four  days  a  week,  for  the  first  year,  un- 
der the  contract  of  date  August  1,  1909,  but 
that  under  this  same  contract,  as  continued 
by  these  parties  for  the  year  commencing 
August  15,  1910,  she  was  permitted  to  serve 
but  two  hours  per  day,  "on  some  days,  and 
half  an  hour  on  others."  In  the  course  of 
her  cross-examination,  however,  defendant's 
counsel  had  her  Identify  written  monthly 
statements  handed  in  by  her  to  the  defend- 
ant each  month,  containing  ber  own  record 
of  the  number  of  hours  which  she  had  served 
and  which  afforded  a  basis  for  her  monthly 
pay  checks.  The  amount  thus  shown  to  be 
due  her  each  month  beginning  September, 

1909,  and  ending  with  the  month  of  January, 
1911,  had  been  paid  ber,  and  she  had  receipt- 
ed these  various  statements.  The  latter 
show  that  In  the  first  year  during  which 
plaintiff  worked  under  this  contract  of 
August  1,  1009,  the  amount  of  time  per  day 
which  she  had  been  required  by  defendant 
to  teach,  on  four  days  of  each  week,  varied 
from  one  to  six  hours,  averaging  approxi- 
mately three  and  one-half  hours  per  day. 
Similar  statements  for  tbe  months  of  Sep- 
tember, October,  November,  and  December, 

1910,  for  January,  1911,  and  to  February  17, 

1911,  showed  that  plaintiff  had  likewise  been 
called  upon  to  work  from  one  to  six  hours  a 
day,  for  four  days  in  each  week,  and  that 
during  this  period  the  average  was  slightly 
more  than  three  hours  per  day.  These  state- 
ments show  no  uniformity  whatsoever  In 
the  number  of  hours  which  plaintiff  was  call- 
ed upon  to  devote  to  defendant's  work,  ei- 
ther during  the  first  year's  operation  under 
the  contract  of  August  1, 1900,  or  during  that 
portion  of  the  term  here  involved  prior  to 
tbe  termination  of  the  employment  It  ap- 
pears that  a  lesson  ordinarily  consisted  of  a 
period  of  thirty  minutes,  and  that  plaintiff 
always  served  at  least  one  hour  per  day, 
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sometimes  two,  tbree,  four,  or  five,  and  oc- 
casionally six  bours.  Her  schedules  were 
arranged  for  her  in  advance,  and,  as  she 
stated,  she  would  be  notified  by  telephone 
"if  expected  half  an  hour  earlier  or  later." 

Shortly  prior  to  trial  below,  to  wit,  on  Feb- 
ruary 26,  1913,  defendant  duly  made  ofiCer 
to  permit  plaintiff  to  take  judgment  for 
$51.52,  being  the  amount,  with  accrued  inter- 
est, due  plaintiff  for  services  actually  ren- 
dered during  February,  1911,  for  which  she 
had  not  been  paid,  and  being  the  subject-mat- 
ter of  the  fourth  count  of  the  petition.  Tliis 
offer  plaintiff  declined. 

At  the  close  of  plaintiff's  case,  and  again 
at  the  close  of  the  entire  evidence,  the  de- 
fendant interposed  demurrers  to  the  evidence 
adduced  in  support  of  the  first  tbree  counts 
of  plaintiff's  petition.  These  were  overrul- 
ed, and  the  case  was  sent  to  the  Jury  under 
instructions  which  need  not  be  here  set  out 
at  length.  The  Jury  returned  a  verdict  for 
plaintiff  on  all  of  the  counts  of  her  peti- 
tion: On  the  first  for  $371.80 ;  on  the  second 
for  $49.28 ;  on  the  third  for  $T89.98 ;  on  the 
fourth  for  $51.52— the  total  being  $1,262.62. 
Judgment  was  entered  upon  the  verdict,  but 
thereafter,  compelled  by  the  ruling  of  the 
trial  court  in  passing  upon  defendant's  mo- 
tion for  a  new  trial  and  its  motion  in  arrest 
of  Judgment,  plaintiff  remitted  $500.42  of 
this  verdict,  and  a  new  Judgment  was  enter- 
ed in  favor  of  plaintiff  for  the  sum  of 
$762.20,  from  which  the  appeal  is  prosecuted. 

There  is  no  evidence  in  the  record  to  es- 
tabll.sh  the  existence  of  a  custom  such  as 
is  alleged  in  the  petition,  though  the  court 
permitted  plaintiff  to  undertake  to  make 
proof  thereof;  and  in  any  event  no  custom 
of  this  character  would  be  here  available  to 
plaintiff. 

The  case  was  submitted  to  the  Jury  upon 
the  theory  that  defendant  was  bound,  under 
the  contract,  to  give  plaintiff  employment  for 
a  reasonable  number  of  hours  per  day,  on 
about  four  days  each  week.  At  the  Instance 
of  plaintiff  the  court  so  Instructed  the  Jury, 
and  charged  that  in  determining  what  would 
be  a  reasonable  amount  of  time  per  day  dur- 
ing the  year  beginning  August  15,  1910,  the 
Jury  might  take  into  consideration  the 
amount  of  time  per  day  the  defendant  per- 
mitted plaintiff  to  serve  during  the  previous 
year.  The  record  shows  that  the  trial  court 
proceeded  upon  the  theory  that  by  the  con- 
tract defendant  employed  plaintiff  for  about 
four  days  per  week,  and,  since  the  number 
of  hours  per  day  was  not  mentioned,  the 
law  would  imply  a  reasonable  number,  and 
that  defendant  was,  in  any  event,  obligated 
to  pay  plaintiff,  at  the  rate  of  $2  per  hour, 
for  a  reasonable  number  of  hours,  on  four 
days  each  week,  regardless  of  the  amount 
of  time  which  plaintiff  actually  served. 
How  the  Jury  arrived  at  what  would  be  a 
reasonable  number  of  hours  we  know  not, 
since  there  was  nothing  before  the  Jury 
tonCblng  this  question,  except  the  evidence 


relative  to  the  numl)er  of  hours  per  day 
which  plaintiff  had  served  during  the  previ- 
ous year.  This,  as  we  have  said,  averaged 
approximately  three  and  one-half  hours  per 
day,  while  during  the  term  here  in  controver- 
sy It  averaged  slightly  more  than  tbree  hours 
I)er  day,  at  Increased  compensation,  a  dif- 
ference which  may  readily  have  been  caused 
by  a  slight  change  in  the  number  of  pupils 
requiring  instruction  of  this  character,  and 
which,  according  to  defendant's  evidence, 
was  so  caused. 

[1, 2]  But  it  is  clear  that  In  so  oonstrning 
the  contract  the  court  erred.  By  tlie  con- 
tract defendant  did  not  bind  itself  to  com- 
pensate plaintiff  for  any  time  except  such  as 
it  might  call  upon  her  to  devote  to  the  work 
in  question.  It  Is  true  that  It  contemplates 
an  employment  of  plaintiff  by  defendant  as 
an  Instructor  in  defendant's  school,  but 
plaintiff  agreed  to  so  serve,  on  "about"  four 
days  each  week,  as  and  when  required  by  de- 
fendant, and  defendant  agreed  to  pay  plain- 
tiff, at  the  rate  of  $2  per  hour,  for  actual 
services  performed.  No  doubt  may  be  «iter- 
talned  as  to  the  meaning  of  the  language  of 
the  contract  respecting  the  obligation  assum- 
ed by  defendant  thereunder.  Defendant  did 
not  bind  Itself  to  assign  to  plaintiff  any  par- 
ticular number  of  pupUs  or  hours  of  Instruc- 
tion, nor  to  compensate  plaintiff  except  for 
the  actual  number  of  hours  devoted  by  plain- 
tiff to  instruction,  as  and  when  defendant 
might  direct 

The  legal  questions  Involved  are  element- 
ary. It  is  not  the  province  of  the  courts  to 
make  contracts  for  parties,  but  to  enforce 
those  which  the  parties  have  seen  fit  to 
make.  This  contract  cannot  be  said  to  be 
ambiguous.  Its  language  is  not  of  uncertain 
or  doubtful  import.  There  is  nothing  upon 
its  face  calling  for  explanation  by  parol  evi- 
dence. The  true  Intention  of  the  parties  ls> 
we  think,  readily  discernible  from  the  lan- 
guage which  they  employed  to  portray  It. 
It  Is  to  be  read,  however,  in  the  light  of 
the  surrounding  circumstances,  in  order.  If 
need  be,  to  more  perfectly  arrive  at  the 
understanding  and  Intention  of  the  parties. 
Williams  V.  RaUway  Co.,  153  Mo.  loa  cit 
534,  54  S.  W.  689 ;  Laclede  Construction  Go. 
V.  T.  J.  Moss  Tie  Co.,  185  Mo.  26,  84  S.  W. 
76;  Pulitzer  Publishing  Co.  v.  McNlchols, 
170  Mo.  App.  709,  153  S.  W.  562. 

But  tlie  evidence  respecting  the  surround- 
ing circumstances,  the  relation  of  the  par^ 
ties,  and  their  acts  and  conduct  in  the  prem- 
ises, in  no  wise  tends  to  support  plaintiff's 
theory  as  to  the  construction  of  the  con- 
tract The  evidence  is  that  plaintiff  was  first 
employed  under  a  contract  whereby  she  was 
paid  $100  per  month  for  devoting  her  entire 
time  and  attention  to  the  employment 
Within  a  year  this  contract  however,  was 
abrogated  by  the  parties,  and  a  new  con- 
tract, to  wit,  that  of  August  1,  1009,  was 
entered  into.  Throughout  the  whole  of  the 
first  year's  operation  under  this  contract  It 
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la  dear  that  both  partlea  conntnied  it  to 
mean  that  defendant  had  the  right  to  call 
opon  plaintiff  to  readet  such  services  aa  de- 
fendant might  require  during  four  days  of 
each  week,  paying  plaintiff  therefor  at  the 
rate  of  $1.75  per  hotn:  for  servloes  actually 
rendered.  This  contract  was  renewed  for 
the  following  year,  with  increased  compensa- 
tion per  hour,  and  plaintiff  was  caUed  upon 
to  serve  nearly,  though  not  quite,  so  many 
boars  per  day  as  during  the  prerloua  year. 
The  contract  of  1908  specified  a  maximum 
and  minimum  number  of  hours  per  week  for 
plaintiff  to  serve,  as  and  when  required  by 
defendant,  whUe  that  of  August  1,  1909, 
which  abrogates  the  former  contract,  makes 
no  mention  of  the  number  of  hours  of  serv- 
ice, per  day  or  per  week,  but  provides  that 
plaintiff  shall  serve,  for  four  days  per  week, 
as  and  when  required  by  defendant,  and  that 
the  defendant  shall  pay  her  $2  per  hour 
for  services  actually  rendered.  It  is  to  be 
assnmed  that  in  entering  into'  the  latter  con- 
tract the  parties  Intentionally  omitted  to 
specify  any  minimum  number  of  hours  for 
plaintiff  to  serve. 

Learned  counsel  for  respondent  urge  that  it 
would  be  unreasonable  and  unconscionable 
to  interpret  this  contract  to  mean  that  the 
plaintiff  was  required  to  hold  herself  in  readi- 
ness during  four  days  each  week  to  serve  at 
defendant's  beck  and  call,  and  be  compelled 
to  accept  merely  compensation  for  actual 
services  rendered,  though  defendant  did  not 
see  fit  on  certain  dates  to  call  upon  plaintiff 
to  put  in  more  than  one  hour.  A  sufficient 
answer  to  this  is  that  the  contract  is  one 
which  the  parties  saw  fit  to  make,  and  It  is 
not  to  be  tortured  into  something  inconsist- 
ent with  their  evident  expressed  intention. 
However,  as  plaintiff  taught  pupils  of  her 
own,  for  aught  that  appears,  a  contract  of 
this  character  may  have  been,  or  may  have 
appeared  to  be,  to  plaintiff's  advantage,  at 
the  time  of  the  making  thereof.  Indeed,  she 
voluntarily  abrogated  the  first  contract,  un- 
der the  terms  of  which  she  was  compensated 
at  the  rate  of  $100  per  month,  In  order  to  en- 
ter into  a  contract  of  this  character.  In  any 
event  it  Is  certain  that  no  court  can  properly 
say  that  the  defendant  should  be  required  to 
pay  for  services  not  rendered  by  plaintiff,  in 
the  face  of  the  explicit  provisions  of  the  con- 
tract limiting  defendant's  liability  to  its 
agreement  to  pay  $2  per  hour  for  services 
actually  rendered.  This  agreement  defend- 
ant kept  and  performed  to  the  end  of  Janu- 
ary, 1911,  paying  plaintiff  the  amount  shown 
to  be  due  her  by  her  own  statements.  It  bad 
therefore  acquitted  its  obligation  to  plaintiff 
ap  to  the  time  of  the  termination  (rf  the  em- 
ployment, except  for  the  payment  to  plaintiff 
of  the  sum  of  $46  due  her  for  services  pei^ 
formed  in  the  month  of  February,  1911,  for 
which  it  appears  that  plaintiff  rendered  no 
statement  to  defendant. 

It  follows  that  plaintiff  was  not  entitled  to 


recover  on  the  first  and  second  counts  of  hvr 
p^ition,  and  that  the  court  should  have  per- 
emptorily directed  a  verdict  for  defendant  on 
each  thereof. 

[8]  II.  Nor  can  a  verdict  on  the  third 
count  of  plaintiff's  petition  stand.  As  said 
above,  this  count  seeks  damages  for  the  al- 
leged breach  of  the  contract  by  defendant  in 
wrongfully  diachargiug  plaintiff  b^ore  the 
end  of  the  term.  Cionsidering  this  phase  of 
the  case,  we  may  assume,  without  deciding, 
that  defendant  was  bound  to  give  plaintiff 
employment,  to  some  extent,  on  approximate- 
ly four  days  per  week  during  the  stipulated 
term,  provided  plaintiff  kept  and  performed 
the  contract  on  her  part.  So  considering  the 
matter,  it  is  clear  that  the  evidence  falls  to 
substantiate  plaintiff's  claim  for  an  alleged 
wrongful  discharge.  Plaintiff  admits  that, 
after  making  douands  upon  the  defendant, 
which,  under  the  contract,  she  was  not  jus- 
tified in  making,  she  stated  to  defendant's 
representative  that  she  would  not  continue 
teaching  until  she  had  a  written  answer  to 
her  letter  of  February  20th.  Defendant's 
evidence  is  that  plaintiff  also  said  that  "un- 
der the  present  conditions  she  would  not 
continue."  But  we  shall  look  alone  to  the 
showing  made  by  plaintiff.  Plaintiff's  letter 
constituted  a  refusal  to  continue  in  the  em- 
ployment unless  her  unwarranted  demands 
were  met.  This  was  answered  by  the  letter 
of  defendant's  attorneys  of  the  same  date, 
notifying  plaintiff  that,  if  she  did  not  appear 
upon  the  following  daiy  to  meet  her  pupils, 
they  would  be  given  to  another  instructor. 
In  the  face  of  this  plaintiff,  without  lawful 
excuse,  purposely  absented  herself  on  the 
following  day,  and  did  not  appear  until  three 
days  later,  to  wit,  February  24,  1911,  when 
she  found  that  her  pupils  had,  in  fact,  been 
assigned  to  another  Instructor.  There  can 
be  no  doubt  that  defendant  acted  fuUy  with- 
in its  rights  under  the  circumstances,  and 
that  plaintiff  can  haye  no  possible  claim  on 
the  ground  of  a.  wrongful  discharge. 

[4]  III.  The  verdict  upon  the  fourth  count, 
to  wit,  for  $61.52,  is  for  precisely  the  amount 
for  which  defendant,  on  February  26,  1013, 
offered  to  permit  plaintiff  to  take  Judgment, 
being  the  $46  due  plaintiff  for  services  ren- 
dered in  February,  with  interest.  So  much 
of  the  Judgment  may  stand,  but  under  the 
statute  the  offer,  of  course,  stops  the  running 
of  costs  against  defendant  after  the  time  of 
the  making  thereof. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  circuit  court  to  enter  Judgment  for  plain- 
tiff for  the  sum  of  $51.52,  together  with 
costs  accrued  to  February  26,  1913 ;  the  costs 
after  said  date,  and  of  this  appeal,  to  be  as- 
sessed against  plaintiff. 

It  is  80  ordered. 

RBYNOIJ>S,  P.  J,  and  NORTONI,  J., 
concur. 
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STATE  ex  reL  OABDINEB  y.  WURDESIAN, 

Circuit  Judge.    (No.  14902.) 

(St.  Looia  Court  of  Appeals.    MiMonri.    Nov. 

2,  1915.) 

1.  PBOHiBinoir  «=9l8— Ibsttamok  of  WBn>— 
Time. 

Where  the  circuit  court,  <»  motion  therefor, 
ordered  a  justice  of  the  peace  to  correct  the 
entries  of  judgments  rendered  by  his  predeces- 
sor, to  conform  to  the  transcript  certified  by  hia 
predecessor,  such  order  was  an  assertion  of  its 
jurisdiction  and  authority  to  issue  a  rule  upon 
the  justice,  so  that,  if  the  court  was  without 
jurisdiction  to  issue  a  final  order  against  the 
justice,  a  preliminary  rule  in  prohibition  was 
not  prematurely  issued. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  |  67 ;   Dec  Dig.  «=»18.] 

2.  Justices  of  the  Peace  ®=>126  —  Judg- 
ments —  COBBECTZON  BT  ClHlCUIT  COUBT  — 

Statutes. 

Rev.  St.  1909,  |  7628,  providing  that  from 
the  time  of  the  filmg  of  a  transcript  of  a  judg- 
ment of  the  justice  of  the  peace  in  the  office  of 
the  circuit  court  it  shall  be  under  the  control  of 
the  court  where  the  transcript  is  filed,  could  not 
apply  to  a  so-called  transcript  of  a  justice's 
judgment  which  was  not  a  true  transcript  of  the 
docket  entries,  since  there  can  be  no  transcript 
of  a  Judgment  which  has  never  been  entered: 
and  Const,  art.  6,  |  23,  and  Rev.  St.  1909,  I 
3956,  giving  circuit  courts  superintending  con- 
trol over  justices  of  the  peace,  not  confined 
within  narrow  limits,  did  not  empower  a  circuit 
court  to  order  a  justice  of  the  peace  to  make 
a  correction  or  amendment  of  his  predecessor's 
entries  of  judgment  to  conform  to  the  judgment 
as  rendered,  or  to  the  so-called  transcript 
thereof. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  Si  400,  464:  Dec  Die. 
<8=»126.] 

3.  Justices  of  tbx  Peace  4e=>119  —  Judq- 

HEMT8 — VeBITT. 

Judgments  of  a  justice  of  the  peace  as  en- 
tered speak  for  themselves  and  import  verity. 

rEd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  864 ;  Dec.  Dig.  «=»119.] 

4.  Justices  of  tee  Peace  ^=>  126— Judgment 
—Amendment— Akount. 

To  insert  in  the  judgment  of  a  justice  of 
the  peace  an  amount  in  dollars  and  cents  in 
place  of  the  blank  left  therein  would  be  to 
amend  or  correct  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  400,  464;  Dec.  Dig. 
«=9l26.] 

Original  proceeding  In  prohibition  b7  the 

State  of  Missouri,  on  the  relation  of  WllUam 
W.  Gardiner,  against  Gustavus  A.  Wurdenian, 
Circuit  Judge,  etc.  Preliminary  mle  In  pro- 
hibition made  absolute,  and  writ  awarded. 

Philip  Haberman,  of  St  Iiouls,  for  relator. 
B.  H.  Stevens  and  Jos.  C.  McAtee,  both  of 
Clayton,  for  resiwndent. 

ALLEN,  J.  This  Is  an  original  proceeding 
in  this  court,  in  prohibition,  the  object  there- 
of being  to  prohibit  the  respondent,  Hon. 
Gustavns  A.  Wurdeman,  Judge  of  division 
No.  2  of  the  circuit  court  of  the  county  of 
St  Louis,  from  proceeding  further  with  a 
certain  matter  pending  before  said  court 
upon  the  ground  that  respondent,  as  such 


Judge,  Is  therein  undertaking  to  act  in  ex- 
cess of  his  Jurisdiction  In  the  premises. 

On  June  0,  1915,  the  St  Louis  &  San 
Francisco  Railway  Company  filed  a  motion 
In  the  office  of  the  dertc  of  tbe  circuit  court 
In  St  Louis  county,  which  was  assigned  to 
said  division  No.  2  of  said  circuit  court  pre- 
sided over  by  the  respondent  herein.  Tbis 
motion  sets  up  that  on  August  10,  1910,  the 
St  Louis  &  San  Francisco  Railway  Company 
instituted  against  relator  and  one  Olive  Gar- 
diner three  suits  before  one  A.  H.  Werremey- 
er,  then  a  justice  of  the  peace  In  and  for 
Central  township  of  St  Louis  county,  each 
founded  upon  a  promissory  note,  for  the  sum 
of  $300,  executed  by  the  defendants  therein, 
said  suits  being  numbered  126,  127,  and  128, 
respectively,  on  the  Justice's  docket;  that 
on  October  18,  1910,  tbe  said  railway  com- 
pany filed  a  fourth  suit  before  said  Justice 
of  the  peace  against  the  same  defendants, 
on  a  like  promissory  note  for  $300,  being 
numbered  202  on  the  Justice's  docket;  that 
thereafter  Judgment  was  rendered  against 
the  defendants  In  each  of  said  salts  by  de- 
fault for  the  sum  of  $300  and  certain  accru- 
ed Interest— 1.  e.,  that  In  suit  No.  126  Judg- 
ment was  rendered  for  $312,  In  suit  No.  127 
for  $309,  in  suit  No.  128  for  $306,  In  suit  No. 
202  for  $302.  The  motion  then  avers,  as  to 
each  of  said  suits,  that  "said  Justice  faUed 
to  enter  In  his  docket  the  Judgment  ao  ren- 
dered, all  of  which  will  appear  by  a  tran- 
script of  said  docket  herewith  filed;"  "that 
plaintiff  ordered  the  said  A.  H.  Werremeyer 
to  file  a  transcript  of  said  judgment  In  the 
office  of  the  clerk  of  the  circuit  court  of  St 
Louis  county,  which  he  did,  showing  the  full 
amount  of  said  Judgment  with  Interest  In- 
cludcil  and  costs,  •  •  •  and  did  there- 
after at  the  request  of  plaintiff  issue  execu- 
tion on  said  Judgment  showing  therein  the 
amount  found  to  be  due  to  plaintiff  In  the 
sum  of  three  hundred  ($300.00)  dollars,  and 
accrued  Interest  and  costs  as  hereinbefore 
stated."  And  It  Is  averred  that  the  term  of 
A,  H.  Werremeyer,  as  Justice  of  the  peace, 
"expired  at  the  general  election  of  1914,  and 
L.  F.  Matthews  was  duly  qualified  as  Iiia 
successor,  and  has  since  qualified  and  is  now 
acting  as  such,  and  has  succeeded  in  charge 
of  tbe  docket  of  said  Werremeyer  and  of  the 
records  in  this  case." 

The  transcript  of  the  proceedings  before 
the  Justice,  attached  to  the  motion  aforesaid, 
show  the  Judgments  In  said  suits  actually  en- 
tered by  the  Justice  on  his  docket  In  the 
first  three,  Nos.  126,  127,  and  128,  the  judg- 
ments were  entered  on  September  3,  1910, 
while  In  the  suit  last  filed.  No.  202,  the  Judg- 
ment was  entered  on  November  1,  1910.  In 
suit  No.  126,  the  Justice's  entry  of  Judgment 
recited  that  he  found  for  plaintUt  "in  the  sum 
of  $3  Interest  included,"  and  that  it  was 
thereup<m  adjudged  that  the  plaintiff  recover 
of  the  defendant  "the  said  sum  of  $3       so 
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found  to  be  due  as  aforesaid,  together  with 
certain  costs  herein  expended  and  taxed  at 
99  ."  In  salt  No.  127  the  justice's  entry  of 
Judgment  likewise  recited  that  he  found  for 
plalntUt  "in  the  sum  of  $8  Interest  ludud- 
ed,"  but  that  It  was  adjudged  that  the  plaln- 
tur  recover  of  the  defendants  "the  said  earn 
of  $30  so  found  to  be  due  as  aforesaid," 
with  Its  costs  "taxed  at  f  ."  In  suit  No. 
128  the  justice's  entry  of  judgment  recited 
that  he  found  for  the  plaintiff  "In  the  sum  of 
$  ,"  and  that  It  was  adjudged  that  the 
plaintiff  recover  of  the  defendants  "the  said 
sum  of  $  so  found  to  be  due  as  aforesaid," 
together  with  Its  costs  "taxed  at  5  ."  In 
suit  No.  202,  the  entry  of  judgment  recited 
that  the  justice  found  "for  the  plaintiff  In  the 
sum  of  ¥  Interest  accrued,"  and  that  It 
was  adjudged  "that  the  plaintiff  recover  of  the 
defendants  the  said  stan  of  $S  ,  so  found 
to  be  due  as  aforesaid,"  together  with  costs 
taxed  at  $7.15." 

As  to  each  of  the  Judgments,  s^mrately, 
the  motion  prays  for  a  rule  on  said  L.  F. 
Matthews,  as  justice  of  the  peace,  and  as 
the  successor  in  office  of  the  said  Werremey- 
er,  "ordering  him  to  correct  and  enter  said 
judgment,  rendered  by  said  A.  H.  Werre- 
meyer,  justice  as  aforesaid,  as  by  the  stat- 
ute in  such  cases  made  and  provided,  and 
to  conform  to  the  transcript  certified  by  the 
said  A.  H.  Werremeyer  and  filed  in  the  office 
of  the  clerk  of  the  circuit  court  of  St.  Louis 
county,  Missouri."  This  motion  coming  on 
to  be  heard,  respondent,  in  the  capacity  of 
judge  as  aforesaid,  ordered  that  the  same  be 
"sustained,"  and  Issued  an  order  upon  Jus- 
tice Matthews  to  appear  in  court  on  a  day 
named,  and  then  and  there  show  cause,  if  any 
he  had,  "why  the  docket  entries  of  his  im- 
mediate predecessor  In  office,  A.  H.  Werre- 
meyer, in  cases  Nos.  126,  127,  128,  and  202, 
should  not  be  corrected  so  as  to  show  the 
judgments  actually  rendered  by  said  justice." 
Thereupon  relator  applied  to  this  court  and 
was  granted  a  preliminary  rule  in  prohibi- 
tion directed  to  respondent 

It  is  unnecessary  to  notice  the  pleadings 
further  than  to  say  that  the  return,  inter 
alia,  avers  that  the  motion  in  question  had 
not  been  acted  upon  by  respondent  judge, 
"further  than  presentation  of  the  motion  and 
the  Issuance  of  an  order  upon  said  L.  F.  Mat- 
thews to  show  cause  at  a  specified  time  fixed 
in  said  order,"  and  that  under  and  by  virtue 
of  the  Constltntlon  and  statutes  of  this  state 
respondent  is  vested  with  and  possessed  of 
fall  and  complete  jurisdiction  to  hear  and  de- 
termine the  motion. 

[1]  I.  The  argument  that  the  drcnlt  court 
had  not  proceeded  sufficiently  far  In  the 
premises  to  warrant  the  Issuance  of  our  writ 
of  prohibition  cannot  be  sustained.  The 
court's  order  constituted  an  assertion  of  ju- 
risdiction and  authority  on  its  part  to  issue 
a  rale  upon  Justice  Matthews  commanding 
him  to  "correct"  the  judgments  as  prayed. 
There  can  b«  no  doubt  that  the  court  assert- 


ed jurisdiction  in  the  premises,  and  was  pro- 
ceeding to  grant  the  relief  prayed  for  in  the 
motion;  and  if  the  court  was  without  juris- 
diction to  issue  a  final  order  upon  the  jus- 
tice as  prayed,  our  preliminary  rule  In  pro- 
hibition was  not  prematurely  issued. 

[2,  3]  II.  Learned  counsel  for  respondent 
Invokes  section  23,  art  6,  of  the  Constitution, 
and  section  8956,  Rev.  Stat.  1909,  giving  cir- 
cuit courts  "superintending  control"  over  jus- 
tices of  the  peace,  in  support  of  the  conten- 
tion that  the  circuit  court  was  here  vested 
with  jurisdiction  to  grant  the  prayer  of  the 
motion.  Respondent  also  relies  upon  section 
7528,  Rev,  Stat.  1909,  which  provides  that, 
from  the  time  of  the  filing  of  a  transcript  of 
a  judgment  of  a  justice  of  the  peace  in  the 
office  of  the  circuit  clerk,  the  same  shall  be 
a  Hen  upon  the  real  estate  of  the  defendant 
situated  in  the  county,  "and  shall  be  under 
the  control  of  the  court  where  the  transcript 
is  filed" ;  but  this  section,  in  our  judgment, 
can  have  no  Influence  here,  for  the  reason 
that  no  transcripts  of  the  judgments  appear 
to  have  been  filed,  within  the  meaning  of 
this  section.  The  transcripts  said  to  have 
been  filed  by  Werremeyer,  at  the  instance  of 
the  plaintiff  in  the  actions,  are  not  true  tran- 
scripts of  the  Justice's  docket  entries,  as  ap- 
pears by  the  allegations  of  the  motion.  It 
is  averred  that  these  transcripts  show  the 
full  amounts  of  the  Judgments  which  it  is 
claimed  were  rendered,  but  not  entered ;  i  e., 
$300,  with  Interest  and  costs;  and  costs  in 
each  case.  Section  7528  contemplates  the 
filing  of  a  transcript  of  the  entries  of  the 
justice.  Manifestly  there  can  be  no  such 
thing  as  a  "transcript"  of  a  judgment  which 
has  never  been  entered,  and  which  therefore 
cannot  be  transcribed. 

While  circuit  courts,  by  virtue  of  the 
constitutional  provisions  aforesaid,  possess  a 
certain  superintending  control  over  justices 
of  the  peace,  and  over  other  inferior  tribu- 
nals as  well,  we  have  been  pointed  to  no 
authority  which,  in  our  opinion,  sustains  the 
position  of  respondent  herein.  While  this 
court  has  sanctioned  the  view  that  this  su- 
perintending control  is  not  confined  within 
narrow  limits  (see  Carter  v.  Exposition  Co., 
124  Mo.  App.  530,  102  S.  W.  6),  we  cannot  be- 
lieve that  a  circuit  court  Is  thereby  vested 
with  power  to  order  a  Justice  of  the  peace  to 
make  such  a  correction  or  amendment  of  his 
entry  of  judgment  as  is  prayed  for  by  this 
motion.  In  the  case  last  cited  it  was  held 
that  the  circuit  court  had  power  to  correct  a 
Judgment  of  a  Justice  of  the  peace  in  an  ac- 
tion of  replevin,  in  order  to  make  the  judg- 
ment conform  to  the  form  prescribed  by  stat- 
ute in  such  cases.  The  judgment  had  been 
Inadvertently  entered  by  the  justice's  clerk 
in  a  form  other  than  that  definitely  prescrib- 
ed by  law  for  such  Judgments;  and  it  was 
held  that  under  the  superintending  power, 
and  the  control  over  the  Judgment  given  by 
section  7528,  supra,  a  transcript  thereof  hav- 
ing been  filed  in  the  circuit  dark's  office,  the 
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drcuit  coart  conld  catise  the  Judgment  to  be 
amended,  to  make  It  conform  to  tbe  law. 
Neither  that  case  nor  tliose  dted  In  support 
of  the  conclusions  there  reached  can  be  said 
to  be  authority  for  contention  of  respondent's 
counsel  herein.  And  in  the  Carter  Case,  It  Is 
said  by  Goode,  J. : 

"No  one  will  contend  that  the  drcuit  court, 
as  a  superintending  tribunal,  can  either  direct 
the  decisiona  of  a  justice  of  the  peace,  or  make 
him  alter  bis  docket  to  show  a  judgment  was 

flven  which  bad  not  been  given,  and  possibly 
e  could  not  be  ordered  to  change  a  docket  entry 
showing  a  judgment  which  might  properly  have 
been  given,  on  proof,  in  pais,  that  the  one  ac- 
tually given  was  different." 

In  Taylor  t.  Larkln,  12  Ho.  103,  49  Am. 
Dec.  119,  cited  by  counsel  for  respondent, 
the  Judgment  entered  by  the  Justice  was  am- 
biguous on  its  face;  L  e.,  as  to  whether  it 
was  a  Judgment  for  defendant  on  tbe  merits 
or  one  of  nonsuit  In  a  subsequent  action 
by  plaintiff  on  the  same  demand,  wherein 
the  former  Judgment  was  pleaded  in  bar,  it 
was  held  that  tbe  Judgment  could  be  ex- 
plained by  extrinsic  evidence.  That  case  is 
not  here  in  point;  for  there  is  no  question 
here  as  to  the  character  of  the  Judgments 
entered.  And  see  Gamett  t.  Stacy,  17  Mo. 
60L 

In  Drake  v.  Bagley,  89  Mo.  App.  39,  it  was 
held  that  a  Justice  could  enter  a  Judgment 
more  than  two  years  after  the  rendition 
thereof,  though  his  term  bad  expired;  he 
having  been  re-elected  to  the  same  office. 
The  evidence  was  that  the  Justice  bad  ren- 
dered Judgment,  making  a  memorandum 
thereof  upon  an  envelope  Indosiug  tbe  papers 
in  the  case,  but  failed  to  make  any  formal 
entry  thereof  at  the  time.  This,  It  was  held, 
he  could  do  after  the  lapse  of  more  than  two 
years.  If  no  one  was  prejudiced  by  tbe  delay. 
We  are  not  called  upon  to  express  an  opinion 
as  to  the  correctness  of  the  conclusion  reach- 
ed. Tbe  case  before  us  is  not  one  where  the 
Justice  failed  to  enter  a  Judgment  in  his 
docket  Judgments  were  In  fact  entered,  and 
It  Is  now  sought  to  have  the  record  entries 
thereof  altered  to  conform  to  a  "transcript" 
subsequently  filed  In  the  office  of  the  clerk 
of  the  circuit  court,  purporting  to  show  the 
Judgments  rendered. 

The  case  is  one  In  truth  where  Judgments 
were  entered  by  a  Justice  of  tbe  peace  nearly 
five  years  prior  to  tbe  commencement  of  the 
proceeding  sought  to  be  prohibited.  The 
Judgments  in  fact  have  never  been  revived, 
but  that  is  not  material  here.  These  Judg- 
ments are  for  certain  specified  amounts,  with 
the  exception  of  one  wherein  the  amount  is 
left  in  blank.  It  Is  true  that  in  the  Jus- 
tice's docket  spaces  occur  following  the 
amounts  named  In  the  three  Judgments  where- 
in amounts  appear ;  and  it  is  argued  that  the 
Justice  actually  rendered  Judgment  in  each 
case  for  more  than  $300,  and  left  these  spac- 
es in  which  to  Insert  tbe  true  amount  when 
the   interest  had   been   properly   computed. 


But,  be  this  as  it  may,  these  Jndgmoits,  as 
entered,  speak  for  themselves  and  import 
verity.  The  doctrine  asserted  to  the  effect 
that  the  circuit  court  may  now  order  them 
to  be  tampered  with,  upon  the  theory  that 
the  Justice  intended  to  enter  Judgment  In 
amounts  different  from  those  appearing  on 
the  face  of  the  record  entries,  or  to  make 
them  conform  to  "transcripts"  purporting  to 
show  that  different  Judgments  were  in  fact 
rendered,  is  a  most  pernicious  and  dangeroas 
one.  As  Is  said  in  Gamett  v.  Stacy,  supra: 
"To  ^rmit  a  party,  at  any  length  of  time  aft- 
er a  trial,  and  when  no  appeal  has  been  takm, 
to  contradict  the  entries  on  a  justice's  docket 
would  be  a  very  dangerous  practice,  and  ^ould 
destroy  all  confidence  in  the  trials  before  those 
officers." 

[4]  It  Is  argued  that  the  St  Louis  &  San 
EYanclsco  Railway  Company  Is  not  seeidng 
to  have  the  Judgments  amended,  but  to  have 
Judgments  entered  which  were  In  fact  ren- 
dered at  the  time,  but  which  the  Justice  fail- 
ed to  enter.  But  this  theory  is  not  tenable 
under  the  record  before  us,  showing  that 
Judgments  were  actually  entered  in  the  cases 
in  question.  Had  no  Judgments  been  entered, 
a  different  case  would  be  presented;  one  as 
to  which  we  now  express  no  opinion.  It  Is 
true  that  in  one  of  these  Judgments  the 
amount  Is  left  in  blank.  But  to  now  insert 
therein  an  amount  in  dollars  and  cents  would 
be  to  amend  or  correct  the  Judgment  Wil- 
liams V.  Walton,  84  Mo.  App.  433. 

The  circuit  court  could  not  alter  a  Judgment 
of  its  own,  after  the  lapse  of  the  term,  upon 
evidence  in  pals.  And  to  say  that  as  a  super- 
intending tribunal  it  may  order  the  amounts 
of  these  Judgments  to  be  changed,  upon  proof 
that  the  Justice  intended  to  enter  different 
Judgments,  after  the  lapse  of  nearly  five  years, 
and  this,  too,  after  the  term  of  tbe  Justice  had 
expired,  by  a  rule  upon  bis  successor  in 
office,  would  be  to  announce  a  most  extraordi- 
nary doctrine,  and  one  to  which  we  are  ua- 
vrilling  to  lend  our  sanction.  Tbe  cases  in 
question  were  within  the  Jurisdiction  of  tbe 
Justice  of  the  peace.  The  Judgments  ren- 
dered are  neither  in  form  nor  substance  con- 
trary to  law,  as  in  Carter  v.  Exposition  Co., 
supra,  and  cases  tbere  reUed  upon.  The  only 
change  sought  to  be  made  in  them  is  in  re- 
spect to  the  amount  of  each  Judgment  We 
are  of  tbe  opinion  that  the  respondent  is 
without  Jurisdiction  to  make  an  order  re- 
quiring them  to  be  so  altered.  Though  tbe 
plaintiff  In  these  actions  suffer  loss  by  tbe 
neglect  of  the  Justice  to  enter  such  Judgments 
as  he  should  have  entered,  rules  of  law  de- 
signed for  tbe  security  and  protection  of  tbe 
rights  of  litigants  In  general  cannot  on  tMs 
account  be  sacrificed  or  distorted. 

Our  preliminary  rule  In  prohibition  will 
therefore  be  made  absolute,  and  writ  award- 
ed accordingly.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NOBTONI,  3^  con- 
cur. 
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(St  Louis  Court  of  Appeals.    Miasonri.    Not. 

2, 1015.) 

1.  Limitation  of  Actions  ®!=»46 — Matukity 
or  Bond — Retebknck  to  Mobtqaok. 

Where  a  corporate  bond,  one  of  a  series  se- 
curing the  company's  mortgage,  aptly  referred 
thereto,  incorporating  its  provision  that  the  debt 
should  mature  at  the  option  of  the  trustee  in 
case  default  should  be  made  in  the  payment  of 
interest,  the  provision  of  the  mortgage  precipi- 
tating the  maturity  of  the  debt  was  effective  to 
control  the  due  date  of  the  face  of  the  bond 
which  became  due  upon  the  trustee's  declaration 
of  the  maturity  of  IJie  debt,  so  that  the  statute 
of  limitations  began  to  run  from  such  time 
against  a  contract  of  ^aranty  of  payment  of 
the  bond. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  $  240-2C3 ;  Dec.  Dig.  <S=> 
46.1 

2.  Limitation  or  Actions  <s=»46— Statute  or 
Limitations— Matubitt   of   Bond — Refeb- 

KNCB  to  MOBTGAOE. 

The  provision  of  the  mortgage,  Ukefwise  apt- 
ly incorporated  in  the  bond,  that  upon  sale  of 
the  property  by  the  trustee  under  power  con- 
ferred the  debt  should  become  mature,  operated 
to  mature  the  bond  prior  to  its  due  date;  the 
trustee  having  sold  the  property,  so  that  the  stat- 
ute of  limitations  began  to  run  thereon. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {§  240-253 ;  Dec.  Dig.  <g=» 
46.] 

3.  Cobpobations  «=»480%  —  Bond  Secxjbino 
Mobtoaoe— Notice  of  Pbovision  of  Mobt- 
oaoe. 

Where  a  corporate  bond  securing  a  mort- 
gage aptly  incorporated  its  provision  regarding 
acceleration  of  the  maturity  of  the  debt  at  the 
trustee's  election  for  default  in  the  payment  of 
interest,  a  purchaser  of  such  bond  took  with  no- 
tice of  the  provisions  of  the  mortgage  duly  re- 
corded. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  Si  1874,  1875 ;  Dec.  Dig.  <8i=»480%.l 

4.  CoBPORATioNB  €=»482  —  Bond  and  Mobt- 
oaoe— MaTDBITT — ACCELKBATION. 

Where  a  negotiable  bond  or  promissory  note 
secaring  a  deed  of  trust  makes  no  reference 
thereto  to  incorporate  its  provisions,  the  provi- 
sions of  the  deed  authorizing  foreclosure  for  de- 
fault In  the  payment  of  interest,  etc.,  mature  the 
Indebtedness  only  to  effectuate  the  security 
through  foreclosure  and  anle,  and  do  not  mature 
the  note,  though  the  specified  due  date  of  a  note 
or  bond  may  be  accelerated  by  a  provision  that 
the  entire  sum  shall  become  due  on  a  contin- 
gency. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1870,  1877-1888;  Dec.  Dig.  «8=> 
482.J 

Appeal  from  St  Louis  Circuit  Court; 
Bngene  McQniUln,  Judga 

Suit  by  Hobart  Brlnsmade  against  James 
Brooks  Johnson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

George  B.  Webster,  of  St  Louis,  for  ap- 
pellant Roland  M.  Homer,  of  St  Louis,  for 
respondent 

NORTONI,  J.  This  is  a  suit  on  a  contract 
of  guaranty  assuring  the  payment  of  a  num- 
ber of  coup<m8.  Plaintiff  recovered,  and  de- 
fendant prosecutes  the  appeal. 


The  petition  in  as  many  counts  declares 
upon  20  separate  coupons  which  were  origi- 
nally parcel  of  bond  No.  445  of  the  Consoli- 
dated Ellevator  Company,  duly  secured  by 
mortgage  on  its  properties.  Defendant  ad- 
mits that  he  sold  the  bond  with  coupons  at- 
tached to  plaintiff  and  guaranteed  payment 
but  pleads  the  statute  of  limitations  in  de- 
fense in  the  view  that  the  maturity  of  the 
debt  was  accelerated  by  virtue  of  the  preclp 
Itatlon  clause  contained  tn  the  mortgage  and 
aptly  referred  to  in  the  bond.  It  therefore 
appears  that  the  Important  question  for  con- 
sideration relates  to  the  force  and  effect  to 
be  given  the  provision  of  the  mortgage  by 
which  the  maturity  of  the  bond  is  precipitat- 
ed prior  to  the  due  date  on  the  face  because 
of  default  stipulated  In  the  mortgage  when 
It  appears  on  the  face  of  the  bond  that  such 
provisions  are  called  for  therein. 

It  appears  that  on  September  30,  1897,  the 
Consolidated  Elevator  Company,  a  Missouri 
corporation,  executed  a  series  of  mortgage 
bonds  in  the  aggregate  sum  of  $050,000  with 
appropriate  interest  coupons  falling  due 
semiannually,  stipulating  the  payment  of  In- 
terest at  5  per  cent,  on  said  bonds.  On  the 
same  day  the  elevator  company  executed  a 
mortgage,  or  deed  of  trust,  with  power  of 
sale,  on  all  of  Its  properties  In  Missouri  and 
elsewhere  to  Julius  S.  Walsh,  trustee,  for  the 
benefit  of  the  bondholders  and  to  secure  the 
payment  of  such  bonds.  This  mortgage  was 
duly  recorded  in  St  Louis,  Mo.,  and  defend- 
ant became  the  owner  of  bond  No.  445  there- 
under. This  bond,  with  others  of  the  series, 
bore  40  separate  Interest  coupons  of  $25  each 
maturing,  according  to  the  face,  every  six 
months,  the  first  of  which  became  due  and 
payable  on  the  1st  day  of  July,  1897,  and  the 
second  cm  January  1,  1898,  and  so  on  there- 
after on  the  1st  days  of  January  and  July 
of  each  year  until  the  maturity  of  the  b(md 
on  January  1,  1917.  The  bond  provides  on 
its  face  that: 

"This  is  one  of  a  series  of  bonds  of  like  tenor 
and  date  •  *  •  aggregating  the  sum  of  $950,- 
OOOiOO,  duly  and  legally  issued  under  the  au- 
thority of  the  vote  of  the  stockholders  of  said 
Elevator  Company,  at  an  election  held  for  that 
purpose,  on  the  2Sd  day  of  September,  1807,  and 
equally  secured  by  and  subject  to  all  of  the  terms 
of  the  mortgage  or  deed  of  ti'ust  dated  Septem- 
ber 30,  1897,  executed  by  said  Elevator  Compa- 
ny to  Julius  S.  Walsh  as  trustee,  conveying  the 
property  of  said  Elevator  Company,  etc. 

By  article  7  of  the  mortgage,  it  is  stipulat- 
ed Uiat  In  case  default  shall  be  made  in  the 
payment  of  any  interest  accruing  upon  any 
one  or  more  of  the  bonds  hereby  secured  ac- 
cording to  the  terms  thereof  on  any  day 
when  the  same  shall  become  due,  and  such 
default  shall  continue  for  six  months  or  In 
case  the  elevator  company  shall  neglect  to 
pay  any  tax  or  assassment  levied  against  Its 
property  for  a  period  of  six  months  after  the 
same  shall  have  fallen  into  arrears,  or  shall 
fall  to  keep  its  property  Insured  against  loss 
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by  fire,  or  diall  ftdl  to  pay  the  rent  of  any 
leasehold  proper^  conTeyed  In  accordance 
with  article  3  of  the  mortgage,  then,  and  in 
any  such  case,  the  trnstee  may  enter  and 
take  possession,  etc.  By  article  8  of  the 
mortgage  it  Is  provided  that  if  any  such  con- 
tinuous or  other  default  on  the  part  of  the 
elevator  company  as  mentioned  in  article  7 
thereof  or  in  case  the  elevator  company  shall 
make  default  in  performance  of  any  of  the 
provisions  of  the  Indenture,  then,  and  in  any 
such  case,  If  the  holders  of  the  majority  tn 
amount  of  the  then  outstanding  bonds  se- 
cured 80  elect  and  shall  notify  the  trustee 
In  writing  of  such  election,  "the  whole  of  the 
principal  of  all  bonds  hereby  secured  or  In- 
tended so  to  be  and  then  outstanding  shall 
forthwith  be  declared  by  the  trustee  to  be 
and  It  shall  Immediately  thereupon  become 
due  and  payable,  anything  herein  or  In  said 
bonds  to  the  contrary  notwithstanding."  Ar- 
ticle 8  of  the  mortgage  further  provides: 

"Upon  any  sale  being  made  of  the  premises 
and  property  hereby  conveyed  or  intended  eo  to 
be,  either  by  the  trustee  under  the  express  power 
herein  conferred  or  under  any  judgment  or  de- 
cree for  the  foreclosure  of  this  indenture,  the 
principal  of  all  the  bonds  secured  hereby  or  in- 
tended so  to  be  then  outstanding,  if  not  already 
due  and  payable,  shall  at  once  become  and  be 
due  and  payable." 

On  the  10th  day  of  December,  1897,  defend- 
ant sold  to  plaintiff  bond  No.  446  of  the 
series  with  coupons  then  attached,  and  as 
part  of  the  consideration  executed  and  de- 
livered to  plaintiff  contemporaneously  there- 
with his  personal  contract  of  guaranty  as 
fcdlows: 

"For  value  received,  I  hereby  guarantee  pay- 
ment in  full  at  maturity  of  bond  r^o.  446  of  the 
Consolidated  Elevator  Company  (first  mortgagre 
bonds),  including  coupons,  beginning  with  the 
one  due  and  payable  July  1st,  1889.  as  they  be- 
come due.  3.  B.  Johnson. 

"December  10,  1897." 

It  seems  the  coupons  of  1897  and  those 
falling  due  July  1,  1898,  were  detached  at  the 
time  of  the  sale  of  the  bond  by  defendant  to 
plaintiff,  for  the  contract  of  guaranty  in  so 
far  as  the  coupons  are  concerned  began  with 
th&t  payable  July  1,  1899.  Plaintiff  duly 
presented  the  coupon  dne  July  1,  1899,  to  the 
Mississippi  Valley  Trust  Company  In  St 
Louis,  financial  agent  of  the  elevator  com- 
pany, for  payment,  and  It  was  paid.  The 
coupons  due  and  payable  respectively  Jan- 
uary 1,  1900,  and  July  1,  1900,  were  duly  pre- 
sented to  the  Mississippi  Valley  Trust  Com- 
pany for  payment,  and  payment  thereon  was 
declined,  for  the  Consolidated  Elevator  Com- 
pany was  then  and  thereafter  insolvent,  and 
it  failed  to  pay  any  of  the  coupons  thereafter. 
Indeed,  on  the  26th  day  of  August,  1899,  the 
elevator  company  had  for  a  period  of  more 
than  six  months  been  in  default  in  perform- 
ance of  the  covenants  of  the  mortgage  as  to 
taxes,  insurance,  and  the  payment  of  Interest 
coupons,  and  the  trustee  at  the  request  of 
the  majority  in  amount  of  all  the  bondhold- 
ers oa  that  date  declared  all  of  the  boada 


and  coupons  due  and  payable.  On  the  24th 
day  of  October  of  the  same  year,  the  trustee, 
after  advertisement  in  accordance  wUh  the 
requirements,  sold  all  of  the  pn^terty  de- 
scribed in  the  mortgage  deed  of  trust  at  pub- 
lic auction  and  distributed  the  proceeds 
among  ttie  holders  of  the  bonds  and  coupons 
thereby  secured.  Plaintiff,  however,  present- 
ed the  two  coupons  due  and  payable  respec- 
tively January  1,  1900,  and  July  1,  1900,  the 
payment  of  which  had  been  declined  by  the 
Mississippi  Valley  Trust  Company,  to  defend- 
ant, and  defendant  paid  the  same.  None  of 
the  coupons  thereafter  falling  due  have  been 
paid,  and  defendant,  on  demand,  declined  to 
pay  them. 

The  suit  here  declares  upon  the  coupons 
due  and  payable  respectively  January  1, 1901, 
July  1,  1901,  January  1,  1902,  July  1,  1902, 
January  1,  1903,  July  1,  1903,  January  1, 
1904,  July  1,  1904,  January  1,  1905,  July  1, 
1906,  January  1,  1906,  July  1,  1906,  January 
1,  1907,  July  1,  1907,  January  1,  1908,  July 
1,  19{»,  January  1,  1909,  July  1,  1909,  Janu- 
ary 1,  1910,  July  1,  1910,  Inclusive,  all  of 
which'  are  past  due  and  unpaid.  Plaintiff 
instituted  this  suit  on  December  31,  1910,  on 
these  20  coupons  maturing  according  to  their 
face  January  1,  1901,  to  July  1,  1910,  and 
defendant  in  his  answer  Invokes  the  10-year 
statute  of  limitations  against  a  recovery, 
asserting  the  cause  of  action  on  the  princi- 
pal debt  accrued  on  August  26,  1899,  when 
the  trustee  declared  the  entire  Indebtedness 
due  because  of  the  several  defaults  provided 
In  the  mortgage  and  that  a  recovery  of  the 
Interest  thereon  is  therefore  barred.  The 
court  gave  judgment  for  plaintiff  in  the  view 
that,  although  the  bond  on  Its  face  recites 
it  is  subject  to  aU  of  the  terms  of  the  mort- 
gage and  thus  called  into  it  the  provision  of 
the  mortgage  respecting  the  precipitation  oi 
maturity  because  of  default,  the  bond  and 
coupons  nevertheless  fell  due  according  to 
the  dates  specified  on  the  face  and  the  recoT- 
ery  la  not  barred  by  the  statute. 

[1-1]  It  Is  argued  that,  though  such  may  be 
the  law  touching  the  case  of  an  ordinary 
promissory  note  containing  no  reference  on 
its  face  to  the  deed  of  trust  by  which  it  is 
secured,  it  is  not  so  with  respect  to  the  bond 
In  suit  here,  which  by  its  very  terms  im- 
ports the  provlsionB  of  the  mortgage  accel- 
erating maturity  for  default  into  its  body. 
There  can  be  no  doubt  that  the  obllgatiMi  of 
the  defendant  guarantor  is  secondary  in  <diar- 
acter  and  attached  on  the  failure  of  the 
elevator  company  to  pay  at  maturity.  It  is 
equally  clear  that  the  cause  of  action  on  the 
contract  of  guaranty  accrued  when  the  in- 
debtedness became  enforceable  by  suit  at 
law  against  the  elevator  company.  See 
Phelps  v.  Sargent,  69  Minn.  118,  71  N.  W.  927. 
The  proposition  that  the  cause  of  action  ac- 
crues when  the  right  to  institute  suit  looking 
to  Its  enforcement  arises  is  neither  gainsaid 
or  denied.   Neither  is  that  that  the  statute  of 
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limitations,  If  not  tolled,  commences  to  ran 
at  that  time.  But  It  Is  urged  the  bond  be- 
comes due,  according  to  the  date  stipulated 
<m  Its  face,  In  1917,  and  the  coupons  on  the 
1st  days  of  January  and  July  during  the 
years  above  mentioned.  In  reference  to 
these  defendant's  contract  of  guaranty  says: 

"I  hereby  guarantee  payment  in  fuU  at  ma- 
turity of  bond  No.  445  of  the  Consolidated  Ele- 
vator Company  (first  mortgage  bonds),  includ- 
ing coupons,  beginning  with  the  one  due  and 
payable  July  1,  1899,  as  they  become  due." 

Much  stress  Is  laid  on  the  wording  of  the 
gmaranty  concerning  the  coupons  "beginning 
with  the  one  due  and  payable  July  1,  1899, 
as  they  become  due" ;  but  It  is  clear  these 
words  are  to  be  considered  In  connection  with 
the  word  "maturity"  employed  in  the  body  of 
the  writing.  The  substance  of  defendant's 
undertaking  Is  that  he  guaranteed  the  pay- 
ment of  the  bond  and  coupons  at  maturity, 
and  that  this  guaranty  In  so  far  as  the  coa- 
IKms  are  concerned  attached  first  to  the  cou- 
pon due  July  1,  1899,  and  those  thereafter 
failing  due,  according  to  the  terms  of  the 
bond  as  to  maturity.  What  then  are  the 
terms  of  the  bond  as  to  maturity?  Although 
it  be  tme  the  bond  says  on  its  fiace  it  shall 
become  due  January  1,  1917,  it  is  tme,  too, 
that  it  provides  on  its  face  it  is  one  of  a  se- 
ries of  bonds  of  like  tenor  and  date  aggre- 
gating in  all  $950,000,  and  that  it,  along  with 
the  others,  is  subject  to  all  of  the  terms  of  a 
mortgage  or  deed  of  trust  dated  September 
30,  1887.  By  these  apt  words  of  referrace 
the  provisions  ot  the  mortgage  designed  to 
accelerate  enforcement  through  i»eclpltatlng 
maturity  of  the  principal  debt  on  the  default 
stipulated  after  sis  months'  time  are  import- 
ed therein  so  as  to  mature  the  entire  princi- 
pal of  the  bond  on  the  trustee's  declaring 
saclr  what  moved  by  two-thirds  in  amount 
of  the  bondholders.  Moreover,  there  was  an 
actual  foreclosure  of  the  deed  of  trust  and 
sale  of  the  property  under  this  mortgage  in 
accordance  with  the  maturity  of  the  indebt- 
edness declared  by  the  trustee  on  August  26, 
1890.  This  sale  was  had  October  24,  1899, 
at  the  instance  of  more  than  two-thirds  In 
amount  of  the  bondholders.  A  second  pro- 
vision of  the  mortgage  Is  to  the  effect  that, 
upon  a  sale  of  the  property  hereby  conveyed 
being  made  by  the  trustee  under  the  power 
conferred,  the  principal  of  the  bonds  secured 
In  the  mortgage,  If  not  already  dne  and  pay- 
able, shall  at  once  become  due  and  payable. 
When  corporate  bonds  of  the  character  here 
Involved  thus  aptly  refer  to  the  deed  of  trust 
and  recite  that  they  are  subject  to  its  terms, 
they  are  treated  as  thus  having  lmi)orted  in- 
to the  bond  all  ot  the  relevant  provisions  of 
the  deed  of  trust  or  mortgage  so  as  to  accel- 
erate an  enforcement  of  the  Indebtedness  for 
all  purposes  through  precipitating  its  ma- 
turity with  a  view  ot  closing  up  the  whole 
matter  at  once.  The  authorities  declare  in 
such  cases  that  the  bond  and  mortgage  so 
executed  contemporaneously  are  to  be  read 


together  and  enforced  accordingly  when  it 
appears,  as  here,  that  the  bond  by  apt  words 
refers  to  the  mortgage  securing  it  and  calls 
such  provisions  into  it  See  Detweiler  v. 
Breckenkamp,  83  Mo.  45;  New  York  Secu- 
rity, etc.,  Co.  V.  Lombard  Inv.  Co.  (C.  O.)  78 
Fed.  537 ;  Dougan  v.  EvansvlUe,  etc.,  E.  Co., 
15  App.  Dlv.  483,  44  N.  Y.  Supp.  503.  There- 
fore It  is  said: 

"The  principal  may  become  due  before  the 

time_  named  for  its  payment  under  provisions 
making  the  principal  payable  after  a  specified 
default  in  the  payment  of  interest."  See  Jones 
on  Corporate  lionds  &  Mortgages  (Sd  Ed.)  i  54. 

In  such  cases,  where  the  provisions  of  the 
mortgage  are  iniported  into  It  by  apt  refer- 
ence, the  purchaser  of  the  bond  is  deemed  to 
take  with  notice  of  such  provisions  of  the 
mortgage  duly  recorded,  and  not  as  an  inno- 
cent purchaser  of  an  ordinary  promissory 
note  secured  by  deed  of  trust  which  contains 
no  such  provision  in  the  face  of  the  note. 
The  authorittes  seem  to  rule  that,  if  the  terms 
of  the  mortgage  are  not  called  Into  it  through 
apt  reference  as  by  reciting  that  it  is  sub- 
ject thereto  or  other  equivalent  words,  the 
bond  may  not  be  declared  due  and  thus  ren- 
dered suable  by  a  mere  provision  in  the  mort- 
gage alone  to  that  effect ;  that  is,  the  bonds 
are  not  due  for  all  purposes.  €|se  Am.  Nat. 
Bank  v.  Am.  Wood  Paper  Co.,  19  R.  I.  149,  82 
Atl.  305,  29  L.  R.  A.  103,  61  Am.  St  Rep.  746; 
Mallory  v.  West  Shore,  etc.,  R.  Co.,  35  N.  Y. 
Super.  Ct  174. 

[4]  In  cases  of  this  character— that  is, 
where  no  reference  touching  the  matter  is  to 
be  found  in  the  bond  and  the  mortgage  pro- 
vision alone  appears,  such  is  to  be  treated 
with  only  for  the  purpose  of  foreclosure  and 
sale  and  doea  not  operate  to  mature  the  debt 
for  all  purposes.  See  Jones  on  Corporate 
Bonds  (3d  Ed.)  §  56,  and  authorities  supra. 
Also,  Jones  on  Mortgages  (6th  Ed.)  J  1183. 
The  same  is  true  with  respect  to  an  ordinary 
promissory  note  secured  by  a  deed  of  trust 
which  later  contains  provisions  authorizing 
foreclosure  for  default  in  the  payment  of  in- 
terest, but  where  the  note  itself  makes  no 
reference  to  the  deed  of  trust  as  by  calling 
for  and  importing  the  provisions  of  the  deed 
of  trust  accelerating  maturity  of  the  debt 
into  it  In  cases  of  this  character  it  is  now 
the  accepted  rule  of  decision  in  this  state 
that  the  provisions  of  the  deed  of  trust  un- 
der consideration  Is  designed  to  mature  the 
indebtedness  for  the  purpose  only  of  effectuat- 
ing the  security  through  foreclosure  and  sale 
and  not  for  all  purposes.  Although  the  rule 
was  formerly  otherwise  here,  the  Supreme 
Court  repudiated  the  prior  doctrine  and  ruled 
the  question  last  above  stated  anew  on  the 
ground  that  a  promissory  note,  though  se- 
cured by  a  deed  of  trust  containing  a  precipi- 
tation clause  accelerating  maturity  not  re- 
ferred to  in  the  face  of  the  note,  was  to  be 
treated  as  a  "courier  without  luggage,"  for 
It  Is  said  the  maturity  expressly  stlpulatea 
in  the  face  of  the  note  is  not  to  be  accelerated 
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by  proTlsionB  In  the  mortgage  wholly  apart 
therefrom.  See  Owings  y.  McKenzle,  133  Ma 
323,  33  a  W.  802,  40  L.  R.  A.  154;  Westmin- 
ster College  V.  Pelrsol,  161  Mo.  270,  61  S.  W. 
811 ;  Curry  t.  La  Fon,  155  Mo.  App.  678,  135 
S.  W.  511.  But,  notwithstanding  the  due 
date  spedfled  even  In  a  negotiable  promissory 
note.  Its  maturity  may  be  and  frequently  Is 
accelerated  so  as  to  authorize  suit  thereon 
at  an  earlier  date  by  a  competent  provision 
therein  to  the  effect  thati  the  entire  sum  stip- 
ulated shall  become  due  on  default  of  the 
payment  of  an  Installment  of  Interest  See 
Boyd  v.  Buchanan,  176  Mo.  App.  56,  162  S. 
W.  1075,  and  the  rule  obtains,  too,  with  like 
effect  against  the  guarantor.  See  Phelps  v. 
Sargent,  69  Minn.  118,  71  N.  W.  927.  The  re- 
cent case  of  Blnz  v.  Hyatt,  200  Mo.  299,  98  S. 
W.  637,  while  not  In  point  because  It  pro- 
ceeds In  part  on  the  Iowa  statute  and,  further- 
more, relates  to  the  breach  of  a  guaranty  to 
attend  a  sale,  nevertheless  recognizes  and 
points  out  the  distinction  In  a  case  such  as 
this  one  where  the  bond  aptly  calls  for  the 
provisions  of  a  deed  <tf  trust  from  one  pre- 
senting the  features  of  a  promissory  note 
secured  by  deed  of  trust,  which  note  on  its 
face  contains  no  such  provision,  and  there- 
fore passes  as  a  "courier  without  luggage," 
whose  maturity  is  therefore  to  be  determined 
alone  by  reference  to  the  time  named  there- 
in. We  conclude  that,  as  the  bond  under 
consideration  expressly  recites  it  Is  subject 
to  the  terms  of  the  mortgage,  and  the  mort- 
gage contains  a  provision  to  the  effect  that 
It  along  with  the  entire  Indebtedness  should 
become  due  after  the  default  above  referred 
to  and  the  declaration  of  the  trustee  to  that 
effect  or  the  actual  sale  of  the  property,  such 
bond  became  then  due  accordingly  for  all 
purposes  in  1899.  Such  was  maturity  within 
the  contemplation  of  the  parties  as  revealed 
in  the  bond,  and  the  guaranty  contract  of  de- 
fendant became  effective  and  enforceable  ac- 
cordingly. Of  course,  if  the  bond  matured 
at  that  time  for  the  purposes  of  suit,  as  we 
hold  it  did,  in  1899,  then  the  statute  of  limi- 
tations attached  Immediately  and  bars  the 
right  of  recovery  for  the  Interest  sued  for 
in  this  suit,  instituted  December  31,  1910. 

The  Judgment  should  be  reversed.    It  is  so 
ordered. 

BEYNOUM,  P.  J.,  and  ALLEN,  J.,  concur. 


MOSEK  T.  RBNNBB  et  al.     (No.  14118.) 

(St  Louis  Court  of  Appeals.     Missouri 

Nov.  2.  1915.     BeheariDg  Denied 

Nov.  23,  1915.) 

1  JTntT  «=»14— Nattjhe  oy  AonoH. 

A  petition,  allegliig  that  a  corporation 
owned  a  stock  of  drugs,  fixtures,  etc:  that  de- 
fendant and  his  wife  owned  all  its  capital,  stock ; 
that  olaintiff,  then  a  minor,  contracted  to  buy 
the  stock  for  %i,OQO,  $2,000  paysble  in  cash  and 
the  balance  by  notes  each  for  JlOO,  secured  by  a 
chattel    mortgage;     that    the   stock,    etc.,    was 


conveyed  to  plaintiff,  who  also  paU  four  of  the 
notes  and  replaced  the  stock  as  sold ;  that  upon 
attaining  bis  majority  be  elected  to  rescind  the 
transaction,  and  so  notified  the  defendants,  who 
refused  to  receive  back  the  property,  and  de- 
manded payment  of  the  other  notes,  and  that  he 
offered  to  reconvey  the  merchandise  and  capita] 
stock  on  repayment  of  $2,400 ;  and  that  defend- 
ants were  usolvent;  and  asking  the  court  to 
decree  a  return  of  the  amount  paid,  or  appoint 
a  receiver — showed  a  cause  of  action  in  equit;, 
rather  Uian  for  the  jury;  as  Bev.  St  1900, 
i  2786,  providing  that  no  action  shaU  be  main- 
tained on  a  deed  contracted  during  infancy, 
unless  it  shall  have  been  ratified  after  becoming 
of  age,  applies  when  the  party  sued  pleads 
minority  as  a  defense,  and  does  not  interfere 
with  the  jurisdiction  of  equity  over  suit  to  annul 
contracts  made  during  minority,  especially  when 
part  of  the  instruments  are  negotiable  notes. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  40-60.  66-83;    Dec.  Dig.  «=>14.] 

2.  Infants    ^=>58— DiSAFFiEMAWcat — Acttost. 

In  such  case  the  action,  commenced  within 
a  proper  time,  was  in  itself  a  disaffirmance  of 
the  contract 

[B^.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  il(  149-160;    Dec.  Dig.  <S=>58.] 

3.  iNVAins  «=958— Rescission  of  Contract 
Mads  in  Minobity  —  Mttlxipijcitx  of 
Suits. 

Such  action  might  be  brought  for  the  plain- 
tUTa  own  protection  on  the  theory  that  it  would 
avoid  a  multiplicity  of  snita  on  the  several  notes 
given  to  defendants  and  coining  into  the  bands 
of  different  parties. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  fl  149-160 ;  Dec.  EHg.  <S=>58.] 

4.  Bbceivkbs  ®=24—Gbounds  — Rescission 
OF  Infant's  Contract. 

On  such  facts  the  plaintiff  had  a  right  to 
apply  for  the  appointment  of  a  receiver. 

[Ed.   Note.— For  other  cases,   see   Beceivers, 
Cent  Dig.  i  32 ;   Dec.  Dig.  <S=24.] 

6.  Equity  €=»30  —  Jubisdiction  —  Disposi- 
tion OF  Aix  Questions  Involved. 

In  such  case  equity,  having;  jurisdiction,  had 
power  to  dispose  of  all  questions  involved  and 
to  do  all  things  necessary  to  secure  complete 
equity  between  the  parties,  including  the  entry 
of  a  money  judgment 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.   S8  lOir-114;    Dec.  Dig.  iS=>39.] 

6.  Infants  4s:>57  —  Contracts  —  Ratifica- 
tion. , 

Where  an  infant  entered  into  a  contract  tor 
the  purchase  of  a  stock  of  drugs,  fixtures,  etc., 
and  for  the  capital  stock  of  the  drug  company, 
giving  bis  notes  and  a  chattel  mortgage  and  re- 
placing the  stock  as  sold,  and,  on  the  day  after 
his  majority  elected  to  disaffirm,  and  so  notified 
defendant,  his  subsequent  act  in  selling  or  trad- 
ing a  lot  of  bandages  valued  at  $5,  and  his  reten- 
tion of  the  store  down  to  the  time  of  the  trial, 
did  not  amount  to  a  ratification  under  the  stat- 
ute, since  he  had  done  all  that  he  conid,  and. 
after  defendant's  refusal  to  accept  tender,  con- 
tinued in  poBscHdon  as  a  bailee. 

[EM.  Note.— For  other  cases,  see  Infants,  Gent 
Dig.  if  13&-148,  151;    Dec  Dig.  <&=»57.] 

7.  Infants  «s»58— Disaffirmance  of  Con- 
TBAor— Tender. 

In  such  case,  where  it  appeared  that  tbc 
capital  stock  of  the  corporation  which  plaintiff 
had  purchased  with  its  drug  business  belonged 
to  defendants  individually,  so  that  they  had 
absolute  control  of  the  corporation,  plamUff, 
nominally  the  owner  of  such  stock,  was  not  re- 
quired to  tender  it  to  himself  as  representing 
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the  corporation,  but  bis  tender  to  defendants  as 
the  real  parties  in  interest  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Infants,  Oent. 
Dig.  SS  146-160;    Dec.  Dig.  «=»58.] 

8.  Appxai,  and  Ebbob  $=31144— Reuars—Rk- 

CXIVEB. 

Where  the  jndgment,  in  an  action  to  rescind 
a  contract  for  tie  purchase  of  a  stock  of  drugs, 
etc.,  entered  into  while  plaintiff  was  a  minor, 
provided  for  the  appointmpnt  of  a  receiver  if 
the  money  awarded  plaintiff  was  not  repaid  to 
him  by  defendants,  the  Supreme  Court,  affirm- 
ing on  appeal,  would  remand  it  to  the  circuit 
court  for  the  adjustment  of  its  order  to  meet 
the  situation  as  changed  by  the  appeal,  with 
power  to  appoint  a  receiver,  if  necessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  44T9;   Dec.  Dig.  <8=»1144.] 

Appeal  from  St.  Lonla  Circuit  Court; 
Rhodes  E.  Cave^  Judge. 

"Not  to  be  officially  published." 

Action  by  Otto  J.  Moser  against  Charles 
Reimer  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed,  and  cause 
remanded  for  further  proceedings. 

Henry  G.  Trleseler,  of  St.  Louis,  for  ap- 
peUants.  Collins,  Barker  &  Britton  and  B. 
B.  Watklns,  all  of  St  Louis,  for  respondent. 

RBTNOLDS,  P.  J.  PlaintUT,  In  bis  peti- 
tion, filed  September  20th,  1912,  avers  that 
<m  March  20th,  1911,  the  Kaltwasser  Drug 
Company,  a  corporation,  was  the  owner  of  a 
stock  of  drugs  and  merchandise  and  of  the 
famiture  and  fixtures  on  premises  described 
In  the  dty  of  St  Louis,  and  that  the  de- 
fendant Charles  Renuer  and  Elizabeth  Ren- 
ner,  husband  and  wife  owned  all  of  the  cap- 
ital stock  of  that  company;  that  at  the 
date  above  mentioned  plaintiff  was  a  minor, 
not  having  attained  his  majority  until  Au- 
gust 21st  1912;  that  on  that  date,  plaintiff 
and  these  defendants  entered  into  an  agree- 
ment by  which  the  stock  of  drugs  and  mer- 
chandise and  furniture  and  fixtures  was  sold 
by  the  Kaltwasser  Drug  Company  to  plain- 
tiff for  $4,000,  $2,000  to  be  paid  in  cash, 
plaintiff  to  give  bis  20  negotiable  promis- 
sory notes,  each  in  the  sum  of  $100,  payable 
monthly,  beginning  June  1st,  1911,  for  the 
balance,  the  notes  to  be  secured  by  a  chattel 
mortgage  on  all  of  the  drugs,  merchandise, 
furniture  and  fixtures  then  in  the  drugstore 
of  that  company,  the  cash  to  be  paid  and 
the  notes  to  be  delivered  to  defendants.  As 
part  of  this  transaction  defendants  were 
also  to  transfer  to  plaintiff  or  his  nominees 
all  of  the  capital  stock  of  the  Kaltwasser 
Drug  Company.  It  is  averred  that  this 
agreement  was  consummated,  plaintiff  paying 
them  the  cash,  executing  his  notes  and  the 
chattel  mortgage,  and  the  defendants  caus- 
ing the  Kaltwasser  Drug  Company  to  exe- 
cute and  deliver  to  plaintiff  its  bill  of  sale 
conveying  all  of  the  merchandise  contained 
in  the  drugstore  as  well  as  all  Its  furni- 
ture and  fixtures  to  plaintiff,  and  placing 
plaintiff  In  possession  thereof.  It  is  further 
averred  that  it  was  a  part  of  this  agreement 


that  plaintiff  was  to  withhold  the  delir- 
ery  of  the  notes  until  a  later  date  and  until 
he  should  become  satisfied  that  the  defend- 
ants had  iwld  all  of  the  debts  and  obligatlms 
of  the  company ;  that  pursuant  to  this  agree- 
taeat  plaintiff  retained  the  notes  and  mort- 
gage until  the  spring  of  1912,  when,  still  a 
minor,  he  delivered  them,  together  with  the 
mortgage  to  the  defendants,  excepting  the 
four  of  the  notes  first  maturing,  which,  pri- 
or to  that  time,  had  been  paid  to  the  de- 
fendants by  the  plaintiff;  that  the  remain- 
ing 16  notes  delivered  to  defendants  by  plain- 
tiff bore  date  March  2l8t,  1911,  and  upon 
the  direction  of  both  defendants  were  made 
payable  to  the  defendant  Elizabeth  Renner; 
that  defendants  are  now  the  owners  and 
Jiolders  of  these  notes  and  that  plaintiff  has 
been  continuously,  since  March  2l9t,  1911, 
and  now  Is,  the  owner  and  in  possession  of 
all  of  the  stock  of  drugs,  merchandise,  fur- 
niture and  fixtures  so  conveyed  to  them,  ex- 
cept such  of  the  stock  of  drugs  and  mer- 
chandise sold  by  him  in  the  usual  course  of 
business,  and  that  the  portion  of  such  sUxsk. 
ot  drugs  and  merchandise  so  sold  by  him 
has  been  for  the  most  part  replaced  by  him 
with  other  similar  merchandise,  purchased 
in  the  usual  course  of  business;  that  some 
other  drugs  and  merchandise  have  been  add- 
ed to  the  stock,  so  that  the  same  is  at  this 
time  appreciably  of  the  same  value  as  when 
purchased  by  him.  The  petition  further 
avers  that  immediately  up<Mi  attaining  his 
majority,  plaintiff  elected  to  rescind  the^ 
transaction  above  set  out  with  defendants 
and  so  notified  them  and  offered  to  reconvey 
and  deliver  back  to  them  all  of  the  stock 
of  goods,  merchandise  and  furniture  so  con- 
veyed to  him  In  the  transaction  and  to  re- 
turn the  stock  of  the  corporation  and  to  place 
defendants  in  statu  quo  as  far  as  possible 
and  demanded  of  defendants  that  they  would 
repay  him  the  amount  of  $2,400  in  cash  paid 
by  him  to  them  on  account  of  the  purchase 
price  thereof,  which  demand  was  refused,  de- 
fendants declining  and  refusing  to  rescind 
the  transaction,  or  to  receive  bade  the  prop- 
erty, and  on  the  other  hand  demanding  the 
payment  of  such  of  the  notes  as  are  now 
due.  It  is  further  averred,  on  information 
and  belief,  that  the  defendants  have  no  prop- 
erty which  can  be  subjected  to  an  execu- 
tion upon  a  Judgment  that  may  be  secured 
by  him  against  them  for  the  $2,400.  The 
premises  considered,  offering  to  reconvey  the 
property  to  defendants  or  to  the  Kaltwasser 
Drug  Company  as  they  may  desire  and  to 
transfer  to  defendants  all  of  the  capital  stock 
of  thQ  company  upon  repayment  to  him  of  the 
$2,400,  plaintiff  prays  for  a  Judgment  and 
decree  of  the  court  rescinding  the  transac- 
tion cancelling  the  notes  and  mortgage  to  se- 
cure the  latter,  and  that  defendants  be  re- 
quired to  surrender  the  same  into  court  for 
tb&t  purpose,  as  also  for  a  Judgment  against 


4s»For  other  easas  Me  tam*  toplo  and  KET-NUMBUR  In  all  K«7-Nambered  DIgeaU  uaAl^dtxm      . 
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the  defendants  for  the  $2,400,  and  that  the 
judgment  provide  that  npon  the  payment  of 
the  $2,400,  plaintiff  shall  convey  and  deliver 
back  to  defendants  all  of  the  stock  of  drugs 
and  merchandise,  fixtures  and  furniture  and 
the  capital  stock  of  the  Kaltwasser  Drug 
Company,  or,  If  the  court  shall  deem  it  meet 
and  proper,  that  a  receiver  be  appointed  by 
the  court  to  take  charge  of  the  stock  of  drugs, 
merchandise,  fixtures  and  furniture  for  the 
purpose  of  holding  and  preserving  the  same 
and  to  sell  and  dispose  of  It  under  the  direc- 
tion of  the  court,  applying  the  proceeds  to 
payment  of  the  Judgment  and  the  costs  of 
this  action,  as  far  as  necessary,  paying  any 
balance  left  over  to  defendants,  and  for  gen- 
eral  relief. 

The  answer,  after  a  general  denial,  aver* 
that  every  contract  so  entered  Into  by  plain- 
tiff as  a  party  thereto  during  his  minority 
tind  before  he  attained  the  age  of  21  years, 
has  t>een  fully  ratified  and  a£Srmed  by  plain- 
tiff after  he  attained  his  majority  and  after 
the  Institution  of  this  suit,  by  plaintiff  dis- 
posing of  part  of  the  property  and  by  exercis- 
ing acts  of  ownership  thereover  and  by  con- 
ducting the  business  after  he  attained  his 
majority  and  continuing  in  the  sale  of  the 
goods  and  commodities  in  the  business  and 
disposing  of  such  parts  'of  the  same  as  he 
has  sold  since  he  attained  his  majority  on 
August  21st,  1912,  such  prc^perty  sold  and 
disposed  of  by  plaintiff  being  the  same  prop- 
erty received  by  him  from  these  defendants 
during  the  period  of  bis  minority  and  be- 
fore he  attained  the  age  of  21  years. 

To  this  a  reply,  denying  the  averments  of 
new  matter,  was  filed. 

When  the  cause  was  called  for  trial,  coun- 
sel for  defendants  stated  that  he  considered 
the  case  one  for  the  Jury  and  made  formal 
objection  to  the  setting  of  the  case  for  trial 
as  one  in  equity,  for  the  reason  that  it  is  not 
a  case  in  equity,  and  that  defendants'  con- 
atitntlonal  rights  to  a  trial  by  Jury  have  not 
been  waived  and  consequently  they  are  enti- 
tled to  a  Jury.  The  court  announced  that 
it  would  proceed  and  hear  the  testimony  and 
pass  on  the  question  of  whether  or  not  de- 
fendants were  entitled  to  a  Jury  later.  De- 
fendant excepting  to  this,  the  trial  proceeded 
before  the  court 

It  was  further  objected  that  the  petition 
set  out  no  cause  of  action  for  equitable  re- 
lief. 

At  the  conclusion  of  it  the  court  entered 
up  its  Judgment  as  follows : 

"Now  this  cause  having  come  on  to  be  heard 
upon  the  petition,  answer  and  reply,  and  the 
proof  taken  therein,  and  havinft  been  argued  by 
counsel  for  the  respective  parties  and  Submit- 
ted to  the  court,  and  the  court  having  duly 
considered  the  same,  doth  find: 

"That  the  alleKations  of  the  plaintiff's  petition 
herein,  are  true,  and  that  plaintiff  is  entitled 
to  the  relief  prayed  for  in  his  petition,  and  the 
court  doth  specifically  find: 

"That  on  or  about  the  20th  day  of  March, 
1911,  plaintiff  and  defendants  entered  into  an 
Agreement  by  which  a  stock  «f  drugs,  merchan- 


dise, furniture  and  fixtures  and  the  capital  stock 
of  the  Kaltwasser  Drug  Company,  a  corpora- 
tion, organized  under  the  laws  of  Missouri  (the 
merchandise,  stock,  furnitnre  and  fixtures  being 
located  at  and  the  corporation  conductinK  busi- 
ness at  1924  Peatalozzi  street  in  the  <Aty  of 
St.  Louis.  Missouri),  was  sold  to  plaintiff  in 
consideration  of  the  sum  of  four  thousand  dol- 
lars ($4,000) ;  that  plaintiff  paid  to  defendants 
the  sum  of  two  thousand  dollars  ($2,000)  in 
cash,  and  gave  to  them  twenty  (20)  of  his  ne- 
gotiable promissory  notes  for  one  hundred  dol- 
lars ($100)  each,  dated  March  2l8t,  1911,  pay- 
able monthly,  beginning  June  1st,  1911,  which 
notes  were  secured  by  a  chattel  mortgage  on  all 
of  the  said  drugs,  merchandise,  furniture  and 
fixtures,  the  mortgage  being  dated  March  Zlst, 
1911. 

"That  pursuant  to  an  agreement  between  the 
parties  and  in  accordance  therewith,  four  of  the 
notes  were  paid  by  plaintiff  to  the  defendants 
and  defendants  now  have  in  their  possession  the 
remaining  sixteen  (16)  notes  and  the  chattel 
mortgage  securing  the  same. 

"The  court  further  finds  that  on  March  20th. 
1011,  and  at  the  time  of  the  payment  of  said 
four  (4)  notes,  plaintiff  was  a  minor  and  attain- 
ed his  legal  majority  on  August  2lBt,  1912; 
that  on  August  22nd,  1912,  plaintiff  gave  to 
defendants  a  notice,  in  writing,  that  he  elected 
to  rescind  said  purchase  and  tendered  to  them  all 
of  the  merchandise,  furniture,  fixtures  and  other 
property  received  from  defendants ;  that  since 
attaining  his  majority,  plaintiff  has  not,  in  any 
way,  ratified  said  purchase;  and  that  defend- 
ants are  now  insolvent. 

"And  the  court  doth  thereupon  order,  adjudge 
and  decree  that  the  entire  transaction  between 
plaintiff  and  the  defendants  shall  be,  and  is  here- 
by, set  aside  and  for  naught  held ;  that  the  re- 
maining sixteen  (16)  notes,  and  chattel  mort- 
gages securing  the  same,  now  in  possession  of 
defendants  shall  be  surrendered  by  defendants 
to  the  clerk  of  this  court,  within  ten  (10)  days 
from  this  date,  and  shall  be  cancelled  by  the  derk 
and  delivered  to  plaintiff ;  that  the  capital  stock 
of  the  Kaltwasser  Druff  Company,  now  in  the 
possession  of  the  plaintiff,  within  ten  (10)  days 
from  this  date  shall  be  surrendered  by  plaintiff 
to  the  clerk  of  this  court,  for  the  use  of  defend- 
ants, and  it  is  considered  and  adjudged  by  the 
court  that  plaintiff  recover  of  defendants,  the 
sum  of  twenty-four  hundred  dollars  ($2,400). 
together  with  his  costs  and  charges  in  this  be- 
half expended  and  have  execution  therefor. 

"And  the  court  further  orders  and  decrees 
that  upon  the  payment  of  defendants  to  plain- 
tiff of  the  above  sum  of  twenty-four  hundred 
($2,400)  dollars,  tocether  with  the  costs  of  this 
proceeding,  plaintiff  shall  surrender  to  defend- 
ants, all  the  merchandise,  drugs,  furniture  and 
fixtures  now  located  in  said  drug  store  and  the 
court  further  orders  and  decrees  that  if  defend- 
ants, within  ten  days  from  this  date,  shall  fail 
to  fully  comply  with  this  judgment  and  decree, 
a  receiver  will  be  appointed  by  the  court  for 
the  purpose  of  taking  charge  of  the  drugs,  mer- 
chandise, furniture  and  fixtures  located  at  1924 
Pestalozzi  street,  in  the  city  of  St.  Louis,  Mis- 
souri, and  di^sing  of  the  same  and  applying 
the  proceeds,  nrst,  to  the  payment  of  the  costs 
of  the  receivership,  then  to  the  payment  of  the 
above  jadgment  for  twenty-four  hundred  dol- 
lars ($2,400)  and  the  baUince,  if  any,  to  be  paid 
to  defendants.    Said  receiver  to  give  bond  in  the 

sum  of  dollars,   with   surety  or  sureties 

to  be  approved  by  the  clerk  of  this  court." 

Filing  a  motion  for  new  trial  and  except- 
ing to  the  action  of  the  court  In  overruling  it, 
defendants  have  duly  aw>ealed. 

Here  the  learned  counsel  for  appellants 
make  nine  assignments  of  error. 

First,  to  the  denial  of  the  Oemand  for  « 
trial  by  Jury. 
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Second,  error  In  admltttDg  Illegal  and  im- 
proper testimony  offered  by  plaintiff. 

Third,  error  In  api^ylng  the  law  of  the 
case  to  the  facts  In  evidence. 

Fonrth,  fifth,  sixth  and  seventh,  that  the 
flti fling  and  Judgment  is  against  the  law  and 
the  evidence,  against  the  weight  of  the  evi- 
dence, and  erroneous  ander  the  evidence  in 
the  case  and  in  decreeing  and  ordering  a  sur- 
render and  cancellation  of  the  notes  and 
chattel  mortgage,  and  in  setting  aside  the 
contracts  embodied  in  the  transaction  in  the 
case. 

Bighth,  that  the  court  erred  In  ordering 
the  appointment  of  a  receiver. 

Mnth,  that  the  court  erred  In  its  finding 
and  Judgment  which  it  Is  dalmed  should 
have  been  for  defmdant. 

[1-S]  As  to  the  first  assignment  of  error, 
that  this  waa  a  case  for  the  Jury  and  not  in 
equity,  and  along  with  that  that  an  equitable 
qanse  of  action  was  not  set  oot  In  the  peti- 
tion, we  do  not  think  either  position  main- 
tainable. In  support  of  the  first,  learned 
counsel  for  appellants  rely  upon  section  2786, 
Revised  Statutes  1009.  This  is  not  an  ac- 
tion whereby  it  is  sought  to  charge  a  minor 
ui>on  a  debt  contracted  during  Infancy,  and 
it  is  to  such  actions  that  section  2786  refers. 
The  statute  is  applicable  when  the  party  sued 
pleads  minority  or  infancy  as  a  defense. 
In  the  case  at  bar,  however,  having  disaf- 
firmed the  contract  immediately  upon  attain- 
ing majority,  first,  by  notice  to  defendants, 
second,  by  this  very  suit,  which  was  com- 
menced within  30  days  after  he  attained  his 
majority,  the  infant  here  disaffirmed.  As- 
suming, as  contended  by  counsel  for  defend- 
ants, that  the  notice  served  on  the  defendants 
of  the  disaffirmance  was  insufficient,  in  that 
U  was  not  signed  and  did  not  spedflcally 
offer  the  return  of  the  certificates  of  stock, 
this  action  itself  commenced  within  proper 
time,  is  In  itself  a  disaffirmance.  We  do  not 
understand  that  section  2786  in  any  manner 
interferes  with  the  ancient  Jurisdiction  of 
chancery  courts  to  entertain  suits  for  the 
annulment  of  contracts  entered  into  during 
minority,  especially  when  part  of  those  in- 
struments, as  here,  are  negotiable  promissory 
notes.  The  plaintiff  here  was  not  bound  to 
wait  until  these  defendants,  or  parties  to 
whom  they  may  have  negotiated  these  in- 
struments and  along  with  them  the  chattel 
mortgages,  saw  fit  to  bring  an  acticm  on  them, 
but  for  his  own  protection  and  even  on  the 
theory  that  this  action  by  him  might  avoid 
a  multiplicity  of  suits,  If  these  notes  fell  Into 
tbe  hands  of  different  parties,  he  undoubted- 
ly had  a  right  to  appeal  to  a  court  of  equity 
to  cancel  the  notes  and  the  chattel  mort- 
gage. Furthermore,  under  the  facts  in  this 
case,  be  bad  a  right  to  apply  for  the  appoint- 
ment of  a  receiver  on  the  contingency  named 
in  tbe  petition.  This  latter  undoubtedly  per- 
tains to  a  court  of  equity.  The  fact  that  that 
court  in  the  course  of  its  disposition  of  the 
caM^  a  case  in  wblcb  it  bad  Jniisdiction, 


should  also  enter  up  a  money  Judgment,  in  no 
manner  changes  the  character  at  the  action, 
nor  was  it  beyond  the  power  of  the  court, 
having  possession  of  the  cause  as  a  cause  In 
equity  on  the  chancery  side  of  the  court,  to 
dispose  of  all  the  questions  involved.  It  was 
within  the  power  of  that  court  to  do  all 
things  necessary  to  secure  complete  equity 
between  the  parties  and  to  put  them  in  the 
I)osltion  to  wbidi,  on  principles  of  equity, 
they  were  entitled.  These  propositions  may 
be  said  to  be  truisms,  so  ancient  as  to  require 
no  Illustration  by  authority ;  text-books  and 
our  reports  afford  full  warrant  for  such  a 
proceeding. 

The  cases  principally  relied  upon  by  learn- 
ed counsel  for  a];^;>eUant  are  Koemer  v.  Wil- 
kinson, 86  Mo,  App.  SIO,  70  S.  W.  609,  and 
Kidgeway  v.  Herbert,  150  Mo.  606,  61  S.  W. 
1040,  73  Am.  St  Rep.  464. 

Koemer  v.  Wilkinson  merely  decides  that 
in  an  action  against  one  on  a  contract,  if 
infancy  is  pleaded  in  bar,  tills  defense  is 
triable  as  at  law,  and  that  our  statute,  now 
section  2786,  supra,  is  exclusive  as  to  what 
amounts  to  acts  of  ratification. 

A  careful  reading  of  the  opinion  in  Ridge- 
way  V.  Herbert,  supra,  does  not  wari-nnt  the 
conclusion  drawn  from  it  by  the  learned 
counsel.  Thwe,  an  action  in  ejectment,  tbe 
defense  set  up  in  th«  first  count  of  the  an- 
swer, was  minority  of  the  defendant  at  the 
time  he  executed  the  instrument  under  which 
plaintiff  claimed.  By  icross-bill  defendant 
set  up  not  cAly  minority  when  that  instru- 
ment was  executed  but  fraud  practiced  upon 
him  in  obtaining  it  The  parties  tried  the 
whole  case  as  in  an  action  at  law  and  the 
court  held  that  while  that  was  Improper  as 
to  matters  at  issne  under  the  cross-bill,  the 
parties  were  estopped  by  their  acti(m  to  now 
make  the  point  that  the  issue  presented  by 
tbe  cross-bill  should  have  been  tried  as  in 
equity.  Very  clearly  the  defense  against 
the  instruments,  there  a  lease  and  assign- 
ment of  it,  on  the  ground  of  minority,  pre 
sented  an  issue  at  law  for  the  determination 
of  tbe  Jury.  But  it  is  not  clear  from  any- 
thing said  in  Bldgeway  v.  Herbert  that  the 
Issues  presented  by  the  cross-bill  were  separ- 
able. That  cross-bill  asked  for  an  injunction 
against  the  prosecution  of  suits  on  the  alleg- 
ed instruments  and  also  prayed  that  the 
cloud  which  that  lease  casts  over  the  title 
of  plaintiff  be  removed.  Both  fraud  in  ob- 
taining the  lease  and  minority  were  alleged. 
The  Supreme  Court  reversed  the  decree 
which  the  circuit  court  had  entered  and  di- 
rected it  to  enter  Judgment  for  the  defend- 
ant according  to  the  verdict  of  the  Jury  on 
plaintiff's  cause  of  action,  and  also  cancelling 
the  assignment  of  the  lease  to  plaintiff  and 
another,  declaring  the  instruments  involved, 
were  clouds  on  defendant's  title  which  should 
be  cancelled.  So  we  find  nothing  in  the  case 
before  the  court  which  warrants  the  conclu- 
sion which  learned  counsel  for  appellant 
draws,  that  It  waa  error  to  canc^  these  ya- 
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rlous  Instruments  on  account  of  the  minority 
of  the  defendant  In  the  case.  But  that  was 
not  all  that  was  asked.  A  receiver  was  also 
prayed  for  and  that  pertained  to  the  chan- 
cery side  of  the  court 

[8]  On  a  careful  reading  of  all  the  testi- 
mony in  this  case  at  bar  we  see  no  ground 
to  arrive  at  a  conclusion  other  than  that  ar- 
rived at  by  the  learned  trial  judge  and  set 
out  by  him  in  the  Judgment  rendered.  The 
acts  of  ratification  relied  on  are  sales  from 
the  stock  in  the  drugstore  by  plaintiff  and  re- 
tention of  the  proceeds  after  he  attained  his 
majority.  The  preponderance  of  the  evidence 
Is  that  these  sales  that  be  made  of  the  old 
stock  were  made  before  he  arrived  at  his 
majority,  with  one  possible  exception,  and 
that  was  a  lot  of  bandages  of  the  probable 
value  of  $S.  There  was  testimony  that  these 
bandages  were  disposed  of  by  trading  them 
for  other  articles,  by  the  plaintiff  after  he 
arrived  at  his  majority.  But  this  was  after 
plaintiff  bad  disaflirmed  by  his  notice  to  the 
defendants  and  after  he  bad  brought  this  ac- 
tion. As  said  by  oar  Supreme  Court  in 
Bldgeway  v.  Herbert,  supra,  150  Mo.  loc.  clt. 
616,  51  S.  W.  1040,  73  Am.  St  Bep.  464,  de- 
fendants could  not  possibly  have  been  misled 
by  any  such  act  into  believing  that  the  plain- 
tiff had  withdrawn  his  disaffirmance.  But  it 
Is  said  that  plaintiff  retained  the  drugstore 
which  had  been  sold  to  him  during  his  minori- 
ty after  he  arrived  at  age  and  even  down  to 
the  time  of  the  trial  of  this  suit  We  do  not 
think  that  this  amounts  to  a  ratification  un- 
der the  statute.  The  plaintiff  had  done  all 
that  he  could.  He  bad  promptly,  on  arriving 
at  his  majority,  offered  to  return  the  cer- 
tificates of  stock  and  this  store  with  all  that 
it  contained,  including  also  new  goods  that  he 
had  himself  bought  and  with  which  he  had  re- 
placed old  goods  sold  during  his  minority,  and 
he  again  offers  in  his  petition  in  this  case  to 
turn  these  over  as  well  as  the  stock  certifi- 
cates, together  with  the  new  goods  which  be 
has  since  put  into  the  store.  As  is  said  by 
the  Kansas  City  Court  at  Appeals  in  Tower- 
Doyle  Com.  Co.  V.  Smith,  86  Mo.  App.  490,  loc 
cit.  494,  the  ccHitract  of  an  infant  when  re- 
pudiated by  him  leaves  the  parties  without  a 
contract  and  the  infant  therefore  has  sudi 
rights  as  would  exist  had  there  been  no  con- 
tract In  that  case  plaintiff  had  in  effect 
turned  over  the  possession  of  the  cattle  to 
the  defendant  there  without  a  contract  of  sale 
and  mortgage  for  the  purchase  money  and 
defendant  had  fed  and  cared  for  them  for 
plaintiff's  benefit  The  court  held  he  was 
therefore  entitled  to  a  lien  for  this  under  the 
general  statute  (section  42i.'8,  Hevised  Stat- 
utes 1S99),  providing  for  liens  where  animals 
are  boanled  and  cared  for. 

The  plaintiff  here  is  claiming  no  lien  or 
i-eimbursement  of  any  kind  for  moneys  paid 
out  by  him  in  the  care  of  the  property.    Ail 


he  claims  is  a  return  of  the  money  which  he 
had  paid  out  for  this  invalid  sale.  When  the 
defendants  refused  to  accept  the  tender  of 
this  property  made  to  tbem  by  plaintiff,  it 
was  the  duty  of  plaintiff  to  take  all  proper 
care  of  it,  prevent  it  from  being  damaged  and 
protect  It  from  loss,  and  he  appears  to  have 
done  that  very  effectually ;  In  pdat  of  fact, 
according  to  the  testimony  in  the  case,  in- 
stead of  its  depreciating  in  value  In  his 
hands,  he  has  added  considerably  to  it  nt 
least  has  kept  It  up  to  the  value  that  it  had 
when  he  received  it  from  defendants^  In  a 
way,  after  repudiating  his  contract  and  be- 
ing left  In  possesslMt  of  the  property  by  de- 
fendants' refusal  to  take  charge  of  It,  the 
plaintiff  became  a  bailee. 

17]  It  is  true  that  the  plaintiff  acquired 
this  stock  of  goods  from  the  corporatioD, 
when  he  purchased  all  of  the  capital  stock  in 
that  corporation,  but  all  of  that  capital  stock 
at  the  time  belonged  to  these  defendants,  who, 
in  fact,  were  the  corporation.  Indeed,  the 
deal  for  the  purchase  of  this  store  was  m»- 
tlrely  en  the  theory  that  it  belonged  to  these 
defendants.  They  owned  all  the  capital  stock 
and  through  that  ownership  had  absolute  con- 
trol over  the  corporation.  Jones  v.  Williams, 
130  Mo.  1,  39  S.  W.  486,  40  S.  W.  353.  37  U 
B.  A.  682,  61  Am.  St.  Bep.  436.  At  the  time 
plaintiff  disafiirmed  his  contract  and  tendered 
back  the  drugs,  fixtures  and  furniture  and 
stock,  he  was  nominally  the  owner,  either 
through  himself  or  a  trustee,  of  all  the  shares, 
was  the  president  and  treasurer  of  the  com- 
pany. Surely  a  tender  to  himself,  as  repre- 
senting the  coriwratlon,  would  have  been  a 
senseless  and  meaningless  performance.  He 
made  the  tender  to  the  real  parties  In  Inter- 
est— these  defendants — and  according  to  the 
allegations  In  his  petition  and  according  to 
the  evidence  In  the  case  has  at  all  times  stood 
ready  to  turn  everything  over  to  these  defend- 
ants. 

Our  conclusion  on  the  evidence  In  the  case 
is  that  the  Judgment  and  finding  of  the  cir- 
cuit court  is  sustained  by  ample  evidence  and 
is  right  under  the  law  and  that  evidence  and 
should  be  affirmed. 

[I]  Inasmuch,  however,  as  that  Judgment 
is  an  open  one  In  that  it  provides  for  the  ap- 
pointment of  a  receiver,  in  the  event  that  the 
money  awarded  plaintiff  is  not  repaid  to  him 
by  the  defendants,  the  case  is  remanded  to 
the  circuit  court  to  the  end  that  that  court 
may  adjust  its  order  to  meet  the  situation  as 
changed  by  the  appeal,  with  power  In  that 
court  to  appoint  a  receiver,  it  necessary. 

The  Judgment  is  accordingly  affirmed  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  be  necessary  and  as  herein  in- 
dicated. 

NOBTONI  and  ALLEN,  JJ.,  concur. 
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FRANCIS  V.  FRANCIS.    (Na  14062.) 

(St.  Louis  Coort  of  Appeals.  '  Missouri.    Nor. 

2,  1915.    Rehearing  Denied  Nor.  23,  1915.) 

1.  CONBmXJTIONAL   LaW    $=383   —   IMPBISON- 
MKNT   FOB  DKBT— JUDOKEMT  FOB  AlIUONY— 

"Dkbt." 

A  judgment  for  alimony  is  a  debt  barring 
imprisonment  for  nonpayment  thereof. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {§  150-151% ;  Dee.  Dig.  «=» 
83. 

BVmt  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serin,  Debt] 

2.  DivoBcs  «=3236— AuxoNT— MoDinoATion 

— POWBB  or  OOUBT. 

Under  Rev.  St  1909,  |  2375,  authorizing 
die  coiut,  on  the  application  of  either  party,  to 
make  any  alteration  as  to  alimony  and  mainte- 
nance as  may  be  proper,  a  judgment  awarding 
alimony  is  changeable  at  any  time,  but  until 
changed  it  is  enforceable,  as  other  debts,  by  exe- 
cution, and,  the  court  awarding  alimony  is  vest- 
ed with  power  to  control  it  at  any  time  and  in 
amy  manner,  and  an  agreemmt  between  parties 
to  commute  arrears  of  alimony  at  a  fixed  sum 
and  for  a  change  of  alimony  is  binding,  in  the 
absence  of  any  fraud  or  imposition,  and  the 
court  may  enforce  it 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  666,  667 ;  Dec.  Dig.  «=»236.J 

3w  Execution  «:3»12  —  Ahitttuisnt  or  Jcdo- 

mtwT— Effiot. 

Where  the  judgment  on  which  an  execution 
rests  is  annulled,  the  execution  falls. 

(EJd.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  §  30;  Dec.  Dig.  «=3l2.] 

Appeal  from  St  Ix>nls  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Ida  B.  Francis  against  Richard 
I.  Frands.  From  an  order,  modifying  ali- 
mony allowed  plaintiff  and  quashing  an  ex- 
ecution and  writ  of  garnishment  to  enforce 
the  alimony  originally  awarded,  plaintiff  ap- 
peals.   Afitrmed. 

On  June  2nd,  1903,  a  Judgment  was  enter- 
ed in  the  circuit  court  of  the  city  of  St. 
Loots,  divorcing  the  plaintiff,  Ida  B.  Francis, 
from  the  defendant,  Richard  I.  Frands, 
awarding  plaintiff  alimony  in  the  sum  of 
940  per  month,  payable  on  the  first  of  each 
and  every  month  "until  the  further  orders  of 
this  court,"  awarding  her  the  care  and  cus- 
tody of  the  children  of  the  parties,  and  ad- 
judging costs  in  favor  of  plaintiff  and 
against  defendant  No  execution  appears  to 
have  issued  on  this  until  June  13th,  1912, 
when  an  executi<m,  numbered  33,  to  the  Octo- 
ber, 1912,  term,  was  issued  in  favor  of  plain- 
tiff and  against  defendant  for  the  sum  of 
$6984.84,  that  being  the  amount  of  alimony 
wbicb  bad  accrued  and  was  unpaid  at  that 
date.  ITnder  this  execution  the  interest  of 
defendant  In  certain  realty  appears  to  have 
been  levied  upon,  an  employer  of  defendant 
summoned  as  garnishee.  Thereafter,  as  ap- 
pears by  stipulation  on  file,  and  on  August 
20tb,  1912,  plaintiff  and  defendant  entered 
into  an  agreement  in  writing  and  entitled  in 
the  cause  in  which  it  is  set  out  that  defend- 
ant had  paid  plaintiff  six  hundred   ($600) 


dollars,  and  that  In  consideration  thereof  i  the 
court, 

"by  consent  of  the  plaintiff  and  defendant  in  the 
above-endtled  cause  shall  render  a  judgment,  or- 
der or  decree  discontinuing  the  accrnal  of  alimo- 
ny in  said  cause  and  ordering  that  said  defend- 
ant, Richard  I.  Francis,  pay  said  plaintiff,  Ida 
B.  Francis,  the  sum  of  one  dollar  ($1.00)  alimo- 
ny in  gross,  the  said  Ida  B.  Francis  hereby  ac- 
knowledged that  the  said  six  hundred  dollars 
($600)  and  the  one  dollar  ($1.00)  so  received  by 
her  are  accepted  in  full  payment  and  satisfac- 
tion of  all  sums  of  alimony  that  have  accrued  or 
may  hereafter  accrue,  either  as  alimony  pendente 
lite,  suit  money,  attorneys'  fees,  or  temporary  or 
permanent  alimony  from  month  to  month  or  ali- 
mony in  gross." 

The  agreement  further  provided  that  Ida 
B.  Francis  would  appear  in  the  court  where- 
in the  order  was  obtained  on  September  26th, 
1912,  or  as  soon  thereafter  as  may  be  con- 
venient to  the  court,  and  acknowledge  sat- 
isfaction of  the  Judgment  and  cause  satis- 
faction to  be  entered  of  record  on  the  min- 
utes thereof  and  properly  signed  by  her,  at- 
tested by  the  clerk. 

It  was  further  agreed  between  the  parties 
that  any  and  all  executions  heretofore  Is- 
sued in  the  cause  shall  be  quashed  and  held 
for  naught  and  the  garnishment  proceeding 
brought  by  plaintiff  in  the  cause  against  the 
garnishee  named,  gamlsheeing  the  wages  of 
Richard  I.  Francis,  should  be  "and  are  here^ 
by  dismissed,"  and  the  garnishee  authoriz- 
ed to  pay  Richard  I.  Frauds  any  and  all 
sums  of  money  now  due  him  from  It,  and  the 
levy  or  levies  under  the  execution  on  any 
and  all  real  estate  in  the  dty  of  St  Louis 
"are  hereby  released."  This  is  signed  by 
plaintiff  and  defendant  and  acknowledged  by 
Ida  B.  Francis  and  Richard  I.  Francis  be- 
before  a  notary  public  August  20th,  1912. 
On  the  same  date,  that  is,  August  20th,  Ida 
B.  Frands  executed  another  instrument,  re- 
dtlng  the  obtaining  of  the  decree  of  divorce 
and  that  It  awarded  alimony  and  suit  mon- 
ey, the  alimony  at  the  rate  of  $40  per  month, 
beginning  June  2nd,  1903,  and  setting  out 
that  the  parties  "are  desirous  of  settling  In 
full  all  claims  for  alimony,  past,  present  and 
future,  as  also  suit  money,"  It  was  agreetl 
that  in  consideration  of  the  premises  and  of 
the  payment  of  $600,  "the  receipt  of  which 
is  acknowledged,"  Ida  B.  Frands  releases 
and  discharges  Richard  I.  Frands  from  any 
and  all  claims  she  may  have  upon  him  by 
way  of  alimony,  past  present  or  future,  or 
otherwise,  or  for  suit  money,  and  further 
agrees  to  satisfy  or  cause  to  be  satisfied  the 
decree  and  judgment  for  alimony  or  suit  mon- 
ey, the  satisfaction  to  be  of  record  and  in 
full  payment  and  satisfaction  thereof,  and 
that  in  default  thereof  Ida  B.  Francis  au- 
thorized an  attorney  at  law  named  to  satis- 
fy the  Judgment  In  full  for  all  alimony, 
past,  present  and  future,  and  suit  money  at 
any  time  after  fifteen  days  had  elapsed 
from  September  25th,  1912.  This  was  ac- 
knowledged before  a  notary  public  by  Ida 
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B>  Franda.  Fcdlowlng  thla  and  on  Septan- 
ber  12tb,  1912,  Ida  B.  Francis  caused  a 
notice  to  be  serred  on  Cbe  attorney  named, 
on  the  clerk  of  the  drcolt  court  and  on  Rich- 
ard I.  Francis,  to  the  effect  that  she  had  re- 
voked "and  do  hereby  revoke"  all  power  and 
authority  conferred  upon  the  attorney  by 
virtue  of  the  instrument  of  August  20tb,  no- 
tifying the  clerk  that  she  had  revoked  It, 
and  that  be  (the  clerk)  was  not  to  enter  of 
record  or  In  court  any  satisfaction  or  at- 
tempted satisfaction  of  the  Judgment,  and  no- 
tifying Richard  I.  Francis  that  the  stipula- 
tion entered  Into  between  her  and  him,  of 
August  20th,  "being  void  in  law,  I  hereby 
withdraw  my  consent  thereto." 

We  gather  from  the  abstract,  although  that 
Is  not  distinctly  set  out,  that  after  service  of 
these  notices  another  execution,  also  num- 
bered 83,  was  Issued  on  the  order  of  the  then 
attorney  for  plaintiff  on  the  Judgment  of 
June  2nd,  1903,  for  the  accrued  alimony  spec- 
ified in  that  decree.  It  also  seems  that  a  new 
levy  on  real  estate  was  made  under  this  last 
execution  and  process  of  garnishment  sued 
out  and  served  on  the  same  party  summon- 
ed under  the  former  execution.  The  date 
of  the  Issue  of  the  second  execution  is  not 
stated  but  it  Is  referred  to  in  the  Judgment  of 
the  court  as  execution  No.  33,  also  returnable 
to  the  October,  1912,  term  of  the  court 

Afterwards,  and  on  October  6th,  1912,  and 
during  the  October  term  of  the  court,  the 
stipulations  which  had  been  signed  by  the 
parties  were  filed  and  thereafter  and  at  that 
term  defendant  filed  a  motion  to  quash  the 
execution  and  to  release  the  garnishee  from 
the  summons.  This  motion  sets  out  the  Judg- 
ment for  alimony  of  date  June  2nd,  1903,  and 
that  the  plaintiff  by  and  through  her  attor- 
ney named  had  issued  an  execution  for  the 
collection  of  the  accrued  alimony ;  that  that 
attorney  had  had  a  summons  Issued  against 
the  party  named  as  garnishee  of  the  defend- 
ant and  had  ordered  a  levy  upon  the  real 
estate  standing  in  the  name  of  the  defend- 
ant. The  motion  further  set  out  that  as  a 
result  of  this  garnishment  proceeding,  evi- 
dently referring  to  that  under  the  first  ex- 
ecution, defendant  had  sought  out  plaintiff 
and  her  attorney,  and  In  good  faith  agreed 
and  contracted  with  plaintiff  as  above  set 
out ;  that  thereupon  defendant  had  borrowed 
$G01,  the  amount  necessary  to  pay  plaintiff 
in  accordance  with  these  agreements  and 
did  pay  her  the  sum  of  $601,  but  as  the  court 
was  not  in  session  at  the  time,  it  was  pro- 
vided, as  set  out  in  these  agreements,  that 
proper  orders  should  be  entered  of  record  as 
soon  as  the  court  could  convene  and  the  par- 
ties could  be  heard ;  that  in  pursuance  of  the 
agreement  plaintiff  had  released  the  gar- 
nishee from  this  summons  and  had  released 
the  real  estate  levied  upon  under  the  execu- 
tion theretofore  issued  in  the  cause.  It  is 
further  averred  that  defendant  had  paid  the 
sheriff  the  costs  of  the  execution,  and  that 
plaintiff  had  contracted,  in  good  faith,  to 


appear  In  court  and  enter  satisfactloa  of  the 
Judgment  In  pursuance  of  the  contracts  and 
agreements  entered  into  as  above  set  out. 
Averring  that  in  violation  of  the  agreement 
and  contract  entered  into  and  partially  per- 
formed by  plaintiff,  another  attorney  acting 
in  the  name  of  plaintiff  has  caused  to  be 
issued  a  summons  to  the  garnishee  named, 
returnable  to  the  December  term,  which  sum- 
mons and  the  execution  then  issued,  defend- 
ant moves  the  court  to  set  aside  and  quash. 
This  motioh  was  signed  and  sworn  to,  as  we 
gather  by  defendant  On  the  same  day  de- 
fendant filed  a  further  motion  in  the  cause, 
moving  the  court  to  enter  an  order, 

"settinc  aside  the  order  heretofore  made  and 
entered  for  alimony  and  maintenance  of  the 
plaintiff  (the  former  wife  of  defendant),  and  to 
enter  an  order  of  record  allowing  plaintiff  the 
sum  of  $1.00  for  alimony  in  groas.*^ 

The  reasons  assigned  are  a  repetition  oC 
the  agreements  between  the  itartles  as  be- 
fore set  out  It  is  further  again  averred,  in 
this  latter  motion,  that  defendant  bad  paid 
plaintiff  the  |601  on  August  20tta,  and  that 
in  execution  and  performance  of  ber  part 
of  the  contract  plaintiff  had  released  the  gar- 
nishment proceedings  and  the  execution  lev- 
ied on  the  real  estate  of  defendant  The  mo- 
tion concludes  with  a  prayer  that  the  court 
enter  of  record  an  order  to  the  effect  that  by 
consult  of  the  parties  the  allowance  hereto- 
fore made  plaintiff  be  set  aside  and  alim<Miy 
in  gross  in  lieu  of  that  theretofore  allowed,  be 
now  awarded  plaintiff  in  the  sum  of  $1.00. 

The  cause  came  on  for  hearing  on  tbeae 
motions  on  December  2nd,  1912,  the  parties 
appearing  by  their  respective  attorneys  and 
the  court  proceeded  to  hear  them  on  a  stipu- 
lation which  embraced  the  agreements  above 
set  out  as  well  as  the  revocation  of  them  by 
the  plaintiff;  found  that  plaintiff,  in  the  stip- 
ulations and  agreements  "and  from  admis- 
sions of  plalntifTs  counsel  made  in  open 
court,  freely  executed,  stipulated  and  agreed 
that  the  court  should  modify,  by  the  consent 
of  both  parties  hereto,  the  former  allowance 
ot  alimony,  and  the  plaintiff  further  duly 
acknowledged  the  execution  of  said  stipula- 
tions and  agreements  before  a  notary  public 
on,  t»-wlt,  August  20th,  1912;"  that  both 
parties  had  agreed  and  consented  to  the  mod- 
ification of  the  allowance  for  alimony  as  set 
forth  in  the  stipulations  and  agreements, 
and  the  court  accordingly  found  that  the  or- 
der of  alimony  entered  on  June  2nd,  1903, 
sbomld  be  modified  as  follows: 

"It  la  therefore  considered  and  adjudged  by  the 
court  that  the  order  of  June  2nd,  1903,  wherein 
plaintiff  was  allowed  the  sum  of  $40  per  month 
alimony,  be  and  tha  same  is  hereby  modified  to 
read  ag  follows : 

"  "Hat  plaintiff  do  have  and  recover  of  de- 
fendant the  sum  of  one  dollar  ($1.00)  as  alimony 
in  gross.'  " 

The  court  further  sustained  the  motion  of 
defendant  to  set  aside  and  quash  the  execu- 
tion issued  in  the  cause  under  and  by  which 
a    writ   of   garnishment   had    been  issued 
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against  tbe  garnishees,  the  jndgiueut  again 
reciting  that  the  court  had  heard  the  same 
"and  statements  and  argnments  of  connsel  for 
plaintiff  and  defendant  and  reviewing  the  stip- 
ulations and  agreements  heretofore  made  and  en- 
tered into  by  and  between  the  parties  hereto,  as 
hereinbefore  set  forth,  the  conrt  finds  that  the  exe- 
cutions issued  herein,  being  executions  No.  83, 
June  term,  1012,  and  No.  33,  October  term, 
1912,  should  be  set  aside  and  for  naught  held." 

Thla  was  followed  by  a  formal  order,  set- 
ting aside  and  quashing  these  executions 
"and  any  and  all  writs  and  levies  or  orders 
therein  or  thereunder." 

Plaintiff  filed  written  exceptions  to  this 
and  these  being  overruled  has  duly  appealed. 

Thomas  H.  Sprinkle  and  James  T.  Roberts, 
both  of  St.  Lonls,  for  appellant.  Eugene  S. 
Wilson  and  Nagel  &  Kirby,  all  of  St  Louis, 
for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
aa  above).  Learned  counsel  for  appellant 
assign  four  grounds  for  reversal  of  the  Judg- 
ment herein: 

First,  lack  of  consideration  for  the  agree- 
ment between  the  parties ;  that  an  agreement 
between  a  debtor  and  a  creditor  whereby  the 
latter  agrees  to  discharge  the  former  on  the 
payment  of  a  less  sum  than  the  debt,  is  void 
for  lack  of  consideration,  and  that  the  pay- 
ment of  the  less  sum  operates  only  as  a  dis- 
charge pro  tanto. 

Second:  That  an  acceptance  of  a  tender  of 
part  of  a  liquidated  Indebtedness,  qualified 
by  the  debtor  by  condition  that  the  accept- 
ance shall  be  in  fuU  satisfaction,  docs  not 
discharge  the  balance  unpaid  or  bar  an  ac- 
tion therefor,  unless  there  is  a  dispute  In 
good  faith  as  to  the  sum  due,  otherwise  there 
is  no  consideration  for  the  acceptance  of  the 
lesser  for  the  greater  amount. 

Third:  An  agreement  by  a  creditor  to  take 
less  than  what  is  due,  there  being  no  dis- 
pute as  to  the  amount  due,  in  payment  of  his 
debt.  Is  without  consideration  and  not  bind- 
ing. 

Fourth:  An  execution  can  only  be  quash- 
ed for  error  on  the  f&ce  of  the  judgment  or 
execution. 

It  Is  obvious  that  the  first  three  points 
made  by  counsel  are  sound  In  law:  their  ap- 
plication to  this  case  on  its  facts,  and  on  con- 
sideration of  the  nature  of  a  Judgment  award- 
Vag  alimony,  is  another  matter. 

[1]  That  a  Judgment  for  alimony  Is  so  far 
a  debt,  under  our  system,  as  to  bar  imprison- 
ment for  its  non-payment,  is  settled  in  our 
state.  Our  court  in  the  case  In  re  Kinsolv- 
ing,  135  Mo.  App.  631,  116  S.  W.  1068,  follow- 
ing the  holding  of  our  Supreme  Ck>urt  In 
Coughlln  V.  Ehlert,  39  Mo.  285,  so  held,  hold- 
ing that  the  husband  could  not  be  imprison- 
ed as  for  contempt  of  court  for  Its  non-pay- 
ment The  question  of  the  power  of  the  court 
over  a  Judgment  for  alimony  after  its  ren- 
dition, was  not  there  before  us  and  not  con- 
sidered in  any  manner  whatever. 
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In  Dreyer  v.  Dlckman,  131  Ho.  App.  660, 
111  S.  W.  616,  It  is  held  that  a  Judgment  for 
permanent  alimony  to  be  paid  in  continuous 
monthly  Installments,  was  subject  to  the 
same  incidents  as  any  other  Judgment  and 
that  the  statute  of  llmltattons  of  actions  on 
Judgments  applied  to  such  Judgment,  so  that 
execution  could  not  issue  on  It  after  the  ex- 
piration of  tsa  years.  That  is  all  that  was 
in  decision  in  that  case.  The  control  of  the 
court  over  the  Judgment,  even  after  the  ex- 
piration of  ten  years  was  in  no  manner  In 
issue  or  determined  in  that  case. 

These  are  the  cases  chiefly  relied  upon  by 
learned  counsel  for  appellant  in  support  of 
their  contoition  that  this  Judgment  award- 
ing alimony,  is  so  far  a  fixed  debt,  that  it  Is 
beyond  the  control  of  the  court  to  change  or 
modify  it  so  as  to  affect  alimony  which,  up 
to  the  time  of  the  issue  of  the  execution,  had 
accrued,  and  that  nothing  bat  full  payment 
would  dlsdiarge  it,  there  being  no  contro- 
versy in  good  faith  as  to  its  being  due  and 
unpaid. 

It  is  said  by  Mr.  Bishop  (vol.  2,  §  840),  in 
his  work  on  Marriage,  Divorce  ft  Separa- 
tion, that  divorce  litigation  is  in  its  nature 
exceptional,  rendering  it  as  to  alimony  or  the 
support  of  the  wife  never  at  an  end  during 
the  Joint  lives  of  the  parties, 

"and  such  was  the  law  which  traveled  to  this 
country  from  England,  to  become  common  law 
here.  For  the  coarse  in  the  ecclesiastical  courts, 
followed  afterward  by  the  Divorce  Court,  was, 
not  only  to  receive  applications  to  vary  the  ali- 
mony at  times  and  terms  of  the  court  however 
remote  after  the  granting  of  the  divorce,  but  if 
the  question  of  alimony  was  not  passed  upon 
before  the  divorce  sentence  was  entered  and  the 
conrt  adjourned,  to  entertain  in  the  same  cause, 
an  original  petition  for  It  at  any  subsequent  time 
or  term." 

C!ooke  V.  Cooke,  2  Philllm.  40,  1  Eng.  Ec. 
178,  and  Covell  v.  Covell,  Law  Rep.  2  P.  & 
D.  411,  are  cited  inter  alia  In  support  of  this. 

So  too,  our  courts  have,  in  effect,  held  un- 
der our  statute.  See  Meyers  v.  Meyers,  91 
Mo.  App.  151,  when  the  motion  to  change  the 
amount  of  alimony  was  filed  over  four  years 
after  the  award  ond  after  the  decree  for  di- 
vorce had  been  rendered.  See,  also,  Libbe  v. 
Llbbe,  166  Mo.  App.  240,  148  S.  W.  460,  where 
the  motion  for  alimony  was  made  after  the 
divorce  part  of  the  cause  had  ended,  ali- 
mony not  having  even  been  prayed  for  by  the 
wife  in  her  cross-bill. 

Cnlike  the  practice  In  England  and  In  some 
of  our  states,  we  generally  reach  these  Judg- 
ments in  divorce  proceedings — wl:en  it  is 
sought  to  change  them  as  to  alimony  and  the 
custody  of  children,  by  motion,  not  by  bill  of 
review,  although  section  2381,  Revised  Stat- 
utes 1909,  does  provide  for  a  review  of  the  or- 
ders touching  alimony  and  the  custody  of 
children. 

Mr.  Bishop  (supra),  {  1077,  says  that  an 
application  to  increase  or  decrease  alimony, 
may  be  made  either  by  motion  or  by  new  pro- 
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[I]  Turning  to  our  own  statutes  concern- 
ing divorce  and  alimony,  we  have  these: 

Section  2375,  Revised  Statutes  1009,  pro- 
vides: 

"When  a  divorce  shall  be  adjudged,  the  court 
shall  make  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  and  the  care,  custody 
and  maintenance  of  the  children,  or  any  of  them, 
as,  from  the  circumstances  of  the  parties  and  the 
nature  of  the  case,  shall  be  reasonable.  •  •  • 
The  court,  on  the  application  of  either  party, 
may  make  ivch  alteration,  from  time  to  time, 
at  to  the  allowance  of  alimony  and  maintenance, 
a»  may  6e  proper,"  eta 

Section  2381  provides: 

"No  petition  for  review  of  any  Judgment  for 
divorce,  rendered  in  any  case  arising  under  this 
article,  shall  be  allowed,  any  law  or  statute  to 
the  contrary  notwithstanding :  but  there  may  be 
a  review  of  any  order  or  judgment  touching  the 
alimony  and  maintenance  of  the  wife,  and  the 
care,  custody  and  maintenance  of  the  children, 
or  any  of  them,  as  In  other  cases." 

In  Dorrance  v.  Dorrance,  257  Ma  317,  165 
S.  W.  783,  It  is  said  that  the  first  clause  of  this 
section  2381  is  unconstitutional,  if  It  Is  held 
to  deprive  a  court  of  equity  of  power  to  set 
aside  a  divorce  for  fraud.  While  in  Dor- 
rance T.  Dorrance,  242  Mo.  625,  148  S.  W. 
94,  it  Is  held  that  such  an  attack  Is  not  a 
"bin  of  review"  and  hence  not  within  the  pro- 
hlbltlcm  of  this  clause  of  the  statute. 

Mr.  Blsh<H>  (supra),  §  847,  has  said: 

"Bat  an  alimony  decree  has  in  most  of  our 
states  only  a  sort  of  interlocutory  force,  is  lia- 
ble to  be  varied  from  time  to  time  by  the  court 
which  pronounced  it,  and  is  enforceable  only  on 
process  issued  from  such  court." 

In  those  jurisdictions  in  which  actions  for 
divorce  are  heard  on  the  equity  side  of  the 
court  as  cases  In  chancery  or  as  formerly  by 
the  ecclesiastical  courts  of  England,  the  right 
of  the  court  to  alter  the  order  for  alimony 
has  been  recognized  aud  exercised  In  very 
many  cases.  Judge  Johnson,  speaking  for 
the  Kansas  City  Court  of  Appeals,  has  said, 
In  Ldbbe  v.  Libbe,  supra,  166  Mo.  App.  loc. 
dt  247,  148  S.  W.  463: 

"Our  statutes  relating  to  alimony  •  •  • 
and  suit  money  are  but  a  modern  adaptation  of 
the  rules  and  practices  of  the  ecclesiastical  law." 

A  reference  to  these  decisions  of  other 
courts  in  detail  would  serve  no  useful  pur- 
pose. A  leading  case  in  which  the  judgment 
was  rendered  by  Dr.  Lushlngton,  in  the  ec- 
clesiastical court  of  England,  Is  that  of  De 
Blaquiere  v.  De  Blaqulere,  3  Haggard's  Ecc. 
Rep.  322.  In  that  case  the  right  of  the  court 
to  remit  past  due  and  unpaid  alimony  was 
exercised  as  an  undoubted  right.  There  both 
parties  bad  long  abstained  from  applying  to 
the  court  for  a  change  of  the  alimony 
first  awarded,  the  husband,  who  had  been 
divorced  a  mensa  et  thoro  on  account  of 
his  adultery,  applying  for  a  reduction  of 
alimony  allowed  but  largely  in  arrears,  the 
wife  on  the  other  hand  then  applying  to  en- 
force its  payment.  The  court  held  that  It 
would  not  enforce  the  arrears  nor  Inquire  as 
to  the  sums  paid  by  the  husband  for  his 
wife's  debts  Incurred  by  reason  of  non-pay- 
meat  of  that  alimony,  nor  would  it  reduce  ali- 


mony on  account  of  an  express  waiver  of  a 
part  thereof  by  the  wife.  The  decree  of  ae^ 
aration  was  entered  in  May,  1820.  From 
that  tUne  until  his  application  for  the  reduc- 
tion of  the  amount  allowed  and  for  the  great- 
er part  of  which  be  was  In  arrears,  the  hosr 
band  had  not  filed  any  application  for  the 
reducHon  until  February,  1829.  The  court 
held  that  It  was  open  to  the  wife  to  have 
made  the  application  to  enforce  payment  of 
the  allowance  at  any  time  during  the  inter- 
val and  as  she  had  faUed  to  do  so  until  her 
husband  had  taken  steps  to  have  the  amount 
reduced,  it  aflirmed  the  decree  for  the  amount 
of  alimony  allowed  but  declined  to  enforce 
payment  of  that  part  of  it  due  prior  to  the 
commencing  of  the  last  quarter  of  the  time 
in  which  the  proceedings  for  Its  alteraticm 
had  been  filed.  That  la  to  say  the  court, 
long  after  the  alimony  had  been  fixed,  remit- 
ted the  payment  of  all  of  it  in  arrears,  except 
for  the  one  year  commencing  with  the  quar- 
ter preced'lng  the  application  to  the  court. 

In  Linton  v.  Unton,  15  Q.  B.  Dlv.  239 
(Law  Rep.  1884-1886),  it  was  held  that  if 
circumstances  had  changed  in  the  pecuniary 
ability  of  the  husband  to  pay  alimony  award- 
ed so  that  what  was  previously  a  fair  amount 
of  alimony  Is  not  a  fair  amount  now,  he  Is 
at  lilierty  to  apply  to  the  judge  of  the  di- 
vorce court  for  an  alteration  In  the  amount 
of  the  alimony.  It  was  said  by  Cave,  J.,  In 
the  lower  court,  that  alimony,  by  agreement 
of  the  parties,  was  fixed  by  the  court  at  a 
certain  sum,  payable  at  stated  times.  The 
husband  fell  In  arrears  for  the  payment  of 
certain  Installments  and  the  wife  proved  np 
the  amount  of  arrears  as  a  debt  The  hus- 
band appealed  from  the  allowance  and  ou 
its  affirmance  by  the  court,  appealed  to  the 
Court  of  Appeals.  There  Sir  Richard  Bag- 
gallay,  L.  J.,  said  (loc.  cit.  245): 

"An  order  for  the  payment  of  alimony  may  be 
varied  from  time  to  time  according  to  the  means 
of  the  husband;  there  is,  therefore,  no  means 
of  putting  a  value  upon  the  future  payments  for 
the  purpose  of  a  proof  in  bankruptcy." 

Lord  Justice  Bowen  said  (loc.  dt.  246),  that 
while  it  might  be  that  arrears  of  alimony 
are  a  debt  witliln  the  provision  of  the  bank- 
rupt law,  they  do  not  constitute  a  debt  at 
law:  a  pecuIiaTlty  of  a  judgment  awarding 
alimony,  distinguishing  it  from  other  judg- 
ments Is,  that  in  a  sense,  it  Is  not  final. 

So  It  was  held  by  the  Supreme  Court  of 
New  Jersey  In  Van  Buskirk  v.  Mulock,  18 
N.  J.  Law,  184. 

In  Audubon  ▼.  Shufeldt,  181  U.  S.  575,  21 
Sup.  a.  735,  45  L.  Ed.  1009,  It  is  said  by  Mr. 
Justice  Gray,  who  delivered  the  opinion  for 
I  the  court: 

"Alimony  docs  not  arise  from  any  business 
transaction,  but  from  the  relation  of  marriage. 
It  is  not  founded  on  contract,  express  or  implied, 
but  on  the  natural  and  Irgal  duty  of  the  husband 
to  support  the  wife.  The  general  obligation  to 
support  is  made  specific  by  the  decree  of  the 
court  of  appropriate  jurisdiction.  Generally 
speaking;  alimony  may  be  altered  by  that  court 
at  any  time,  as  the  circumstances  of  the  parties 
may  require.  '  The  decree  of  a  court  of  one  state. 
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indeed,  fur  the  present  payment  of  a  definite  anm 
of  money  as  alimony,  u  a  record  wliicli  is  enti- 
tled to  fall  faith  and  credit  in  another  state,  and 
may  therefore  be  there  enforced  by  suit.  Barber 
V.  Barber  (185^  21  How.  582  [16  L.  Ed.  226] ; 
I/ynde  v.  Ljmde  (1901)  181  U.  S.  188  [21  Sup. 
Ct  655,  45  h.  Ed.  810].  But  its  obligation  m 
that  respect  does  not  affect  its  nature." 

Mr.  Justice  Gray,  in  his  opinion  tn  the 
above  case,  quotes  approvingly  from  Tolman 
T.  Leonard  (1895)  6  App.  D.  C.  224,  loc.  clt. 
233: 

"The  allowance  of  alimony  is  not  in  the  na- 
ture of  an  absolute  debt  It  is  not  unconditional 
and  unchangeable.  It  may  be  changed  in 
amount,  even  when  in  arrears,  upon  goorl  canse 
shown  to  the  court  having  jurisdiction.  The  fact 
that  such  a  decree  may  be  sued  upon  under  certain 
circnm stances,  or  enforced,  as  is  the  case  in 
some  jurisdictions,  by  either  execution  or  attach- 
ment of  the  person,  or  both,  does  not,  in  our 
opinion,  change  its  essential  character." 

Alexander  v.  Alexander,  13  App.  D.  C. 
334,  45  li.  R.  A.  806,  Is  also  cited  by  Mr. 
Justice  Gray  approvingly.  In  that  case  the 
decree  of  divorce  from  the  bonds  of  matri- 
mony bad  been  awarded  in  favor  of  the 
wife  against  the  husband,  adjudging  alimony 
at  the  rate  of  $50  per  month.  This  decree 
was  rendered  July  11th,  1877.  In  February, 
1878,  the  alimony  being  in  arrears  and  un- 
paid, the  wife  petitioned  the  court  for  an 
order  to  compel  its  payment.  This  order 
was  made.  Various  steps  and  proceedings 
followed,  the  court  finally  reducing  the  ali- 
mony, both  that  In  arrears  and  that  to  ac- 
crue. E^om  this  the  husband,  not  satisfied 
with  the  reduction,  appealed.  The  wife  sub- 
sequently filed  a  bill  of  review,  setting  out 
the  facts  as  to  the  reduction  of  alimony  In 
arrears  and  to  be  paid,  alleging  In  her  bill 
that  all  the  orders  and  decrees  passed  in  the 
case  sul>Be<iuent  to  the  original  decree  of 
July  8th,  1877,  which  in  any  way  altered  or 
afl^ected  the  original  decree  were,  so  far  as 
they  reduced  the  alimony  allowed  by  the 
original  decree,  null  and  void  on  the  ground, 
as  claimed,  that  the  original  decree  bad  be- 
come an  absolute  finality  beyond  the  power 
of  the  court  to  change  in  any  manner  except 
upon  the  petition  of  the  complainant  to  in- 
crease the  amount  of  the  alimony.  This  bill 
of  review  was  demurred  to  and  pleas  filed  to 
It  and  on  bearing  tlie  bill  of  review  was  dis- 
missed. On  appeal,  after  considering  other 
phases  of  the  case,  the  Court  of  Appeals  of 
the  District  of  Columbia,  4n  an  exhaustive 
opinion,  in  which  the  nature  of  alimony  and 
the  control  of  the  court  over  it,  are  reviewed 
held,  to  quote  the  syllabus,  which  we  find 
snstalned  by  the  opinion: 

"Where  a  decree  for  divorce  a  vinculo,  at  the 
snit  of  the  wife,  allows  the  wife  a  certain  fixed 
monthly  sum  as  alimony,  and  reserves  to  her 
the  right  to  apply  at  any  time  for  an  increase, 
but  contains  no  reservation  to  the  husband  for 
leave  to  apply  for  a  reduction,  the  court  may 
nevertheless  at  any  time  thereafter  entertain  an 
application  on  his  part  for  a  reduction,  and  upon 
a  proper  showing  grant  it." 

We  are  met  with  no  such  question  over 
the  omission  from  the  decree  before  us  of 
any  reservation  of  a  right  to  change  the  de- 


cree, for  as  we  have  seen,  our  statute  gives 
that  right — a  right,  as  we  shall  hereafter  see, 
often  exercised  by  our  courts. 

The  effect  of  our  law,  and  so  the  decisions 
in  other  jurisdictions  hold,  and  as  stated  by 
Mr.  Bishop  hereinbefore  quoted,  is  that  the 
judgment  awarding  alimony  is  in  a  manner 
an  interlocutory  Judgment,  changeable  at  any 
time.  Until  changed  it  is  enforceable  as  oth- 
er debts,  by  execution,  but  this  in  no  degree 
lessens  the  power  of  the  court  to  change  it 
from  time  to  time. 

In  Schmidt  v.  Schmidt,  26  Mo.  235,  loc.  clt. 
236,  an  action  for  divorce,  the  decree  went  In 
favor  of  the  wife,  who  was  also  awarded  the 
custody  of  the  child  and  allowed  $150  for  her 
support  for  one  year,  payable  In  quarterly  In- 
stallments.   Said  Judge  Scott: 

"All  that  portion  of  the  decree  which  relates  to 
the  subject  of  alimony,  is  subject  to  the  future 
control  of  the  court." 

In  Meyers  v.  Meyers,  supra,  91  Mo.  App. 
155,  156,  a  decree  was  entered  granting 
plaintiff  an  absolute  divorce  from  her  bus- 
band  and  awarding  her  the  custody  of  her 
minor  children.  It  was  further  ordered  and 
adjudged  that  defendant  pay  plaintiff,  by 
way  of  alimony  and  in  addition  to  suit  money 
and  other  payments,  $30  per  month  to  t>e 
paid  on  the  15th  day  of  each  month  "until 
the  further  order  of  tills  court."  This  de- 
cree was  entered  in  the  circuit  court  in 
July,  1S96,  that  is  to  say  during  the  June 
term  of  the  circuit  court  of  the  dty  of  St. 
Louis.  At  the  October,  1000,  term  of  that 
court,  plaintiff  filed  her  motion  for  an  in- 
crease of  montlily  alimony  on  the  ground 
that  her  former  huslwnd's  income  and  ability 
to  pay  had  been  increased  and  that  plaintiff 
was  unable  to  support  herself  and  minor 
children  on  $30  per  montli.  It  was  in  evi- 
dence that  the  allowance  of  alimony  as  en- 
tered in  the  decree  for  divorce  was  made  by 
the  court  in  pursuance  of  an  agreement 
touching  that  made  by  the  parties  after  the 
court  had  announced  tliat  it  would  grant  a 
divorce  to  the  wife,  as  was  also  the  order 
awarding  Iier  the  custody  of  her  five  minor 
children.  After  hearing  tlie  motion  for  in- 
crease of  allowance,  the  trial  court  over- 
ruled it,  and  the  case  was  appealed  to  our 
court  Here,  in  the  (pinion  by  Judge  Bland, 
he  states : 

"We  agree  with  the  respondent's  learned  coun- 
sel that  so  far  as  the  alimony,  in  gross,  is  con- 
cerned, consisting  of  an  award  of  speciSc  prop- 
erty to  plaintiff,  the  judgment  is  Cnal ;  but  it  is 
not  final  as  to  the  stipendiary  alimony  of  thirty 
dollars  per  month.  Both  by  the  judgment  and 
by  the  statute  (section  2826,  R.  S.  1899),  the 
order  for  monthly  alimony  is  left  open  subject  to 
the  further,  that  is,  future,  orders  of  the  court 
and  is  subject  to  such  modifications  from  time  to 
time  as  the  changed  condition  of  the  parties  in 
the  future  might  justify." 

Heferrlng  again  to  tills  section  of  the  atat- . 
nte   of  1899,    now  section   2375,   which   au- 
thorized the  court,  on  the  application  of  ei- 
ther party   to  ''make  such  alteration  from 
time  to  time  as  to  the  allowance  of  alimony 
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and   malntenanoe  as  may  be  proper,"  the 
learned  Judge  says: 

"This  section  seems  to  ns  to  antborise  the 
court  to  modify  an  order  for  maintenance  of  the 
children  as  well  as  the  order  for  the  maintenance 
of  the  wife." 

The  order  of  the  drcult  court  overruling 
the  motion  was  affirmed,  all  the  members  of 
the  court  concurring  In  that  result,  but  two 
of  them  expressing  no  opinion  as  to  the  in- 
timation thrown  out  by  the  Presiding  Judge 
as  to  future  applications  which  might  be 
made  for  the  support  of  the  minor  children, 
leave  to  make  such  amendment  being  granted. 

"There  can  be  no  doubt  that,  under  this  stat- 
ute (section  2381,  R.  S.  1909),  the  court  grant- 
ing- the  divorce  retains  jurisdiction  as  to  the 
modification  of  the  judgment  or  decree  touching 
the  maintenance  of  the  wife  and  the  custody  of 
the  children."  Nortoni,  J.,  In  Wald  v.  Wald, 
168  Mo.  App.  377,  loc.  dt  383,  151  S.  W.  786, 
788. 

"A  judgment  for  divorce,  so  far  as  alimony  and 
the  support  and  custody  of  children  are  concern- 
ed, Is  not  a  closed  incident  like  other  judgments. 
As  to  these  matters  it  can  accomplish  its  true 
end  only  by  remaining  perpetually  open  for  vari- 
ations to  be  made  from  time  to  time  as  the 
changed  circumstances  of  the  parties  and  the 
children  may  require  (1  Bishop  on  Marriage,  Di- 
vorce ft  Separation,  S  822).  As  respects  the  cus- 
tody of  the  children,  a  divorce  suit  can  in  its 
nature  terminate  only  with  their  majority.  Id., 
S  826.  And,  in  addition  to  this,  our  statute 
gives  the  court  power  to  modify  the  judgment  as 
to  such  matters.  Section  2381,  R.  S.  Mo.  1909." 
Trimble,  J.,  In  Phipps  v.  Phipps,  168  Mo.  App. 
697,  loc.  dt.  700,  iSl  S.  W.  ffi5,  826. 

To  sum  up  the  matter,  our  conclusion  is 
that  a  Judgment  for  alimony,  whUe  a  judg- 
ment and  a  fixed  debt,  unless  and  until  al- 
tered, iB  more  In  the  nature  of  an  Interloca- 
tory  Judgment  The  court  that  rendered  it 
liaa  power  to  alter  it  So  says  our  statute; 
so  the  English  Ecclesiastical,  as  well  as  the 
Chancery  Courts,  the  conrts  of  other  states 
and  our  own  courts  hold.  The  power  con- 
ferred over  Judgments  allowing  alimony  is 
not  restricted  in  any  way  in  Its  operation. 
There  are  no  words  of  restriction  confin- 
ing it  to  alimony  to  accrue.  It  covers  the 
whole  subject  of  alimony  and  vests  the 
■court  in  which  It  was  awarded  with  pow- 
•er  to  control  it  at-  any  time  and  in  any 
maimer.  That  being  so,  when  these  parties 
here  entered  into  an  agreement  to  commute 
the  arrears  at  a  fixed  sum  and  to  have  the 
order  of  alimony  changed  so  as  to  award 
alimony  in  gross  in  the  sum  of  $1.00,  they 
were  doing  what  they  had  a  right  to  do  and 
what  the  court  could  have  done  for  them 
without  their  consent  It  required  no  con- 
sideration, valuable  or  otherwise  to  sustain 
an  agreement  to  change  or  an  order  making 
the  change.  It  lay  in  the  discretion  of  the 
court,  on  consideration  of  the  facts  and 
circumstances  in  the  case,  to  change  it  In 
the  case  at  bar  we  have  the  fact  of  the 
plaintiff  here,  by  a  solemn  covenant  and 
agreement  in  writing,  acknowledged  by  her 
before  a  public  ofliclal,  agreeing  to  accept 
:$600  in  satisfaction  of  the  accrued  install- 


ments, to  have  the  former  order  or  Judgment 
changed  accordingly  by  the  court,  and  to 
acc^t  $1.00  in  lieu  of  alimony  in  gross.  The 
money  was  paid  over  to  her  by  plaintiff. 
That  he  borrowed  the  money  is  not  material ; 
that  would  only  be  material  if  the  lender 
was  here  seeking  the  aid  of  the  court  There 
Is  no  pretence  that  any  fraud  or  imposition 
was  practiced  upon  the  plaintiff.  She  made 
the  agreement  with  the  aid  of  counsel  she 
had  chosen,  and  as  far  as  it  was  then  pos- 
sible, she  had  carried  out  her  part  of  the 
agreement  by  withdrawing  the  execution 
and  releasing  the  garnishment  Here  in 
point  of  fact  was  a  valid  executed  contract, 
which  plaintiff  could  not  rescind.  When  the 
court  enforced  it,  it  did  no  more  than  what 
it  had  a  right  to  do,  independent  of  the 
agreement,  and  as  we  have  said,  simply  en- 
forced and  carried  out  the  contract  that  the 
parties  had  made.  Under  such  circumstances 
we  do  not  think  that  the  case  presented  is 
one  of  the  discharge  of  a  fixed  debt  for  a 
sum  less  than  that  debt  or  that  It  is  the  re- 
lease of  a  fixed  obligation  or  debt  for  a 
smaller  amount. 

[3]  Touching  the  final  point  as  to  quashing 
the  execution,  it  is  sufficient  to  say  that  the 
Judgment  upon  which  it  purported  to  rest, 
having  been  annulled,  the  execution  fell  with 
it 

We  find  no  reversible  error  in  the  action 
of  the  trial  court  and  its  Judgment  is  af- 
firmed. 

NORTONI  and  AULBN,  JJ.,  concur. 


WATKINS  et  a!  v.  DONNELL  et  aL 
(No.  14119.) 

(St  Louis  Court  of  Appeals.     Missouri.     Nov. 
2,  1916.) 

1.  Pbincifai.  Asn  Aasm-  *=»3— Cbeation  of 

Relation — Contbact. 

Where  a  manufacturing  company  contract- 
ed with  a  resident  of  South  Carolina  that  the 
latter,  for  a  fixed  salary  and  5  per  cent  commis- 
sion on  galea,  should  conduct  an  agency  for  the 
sale  of  the  company's  goods,  keeping  on  hand  a 
certain  stock,  which  would  be  billed  to  him  at  a 
discount  and  returnable  by  him  at  the  price,  the 
company  agreeing  to  fit  up  the  office  at  its  own 
expense  for  carrying  on  the  business,  and  the 
contract  requiring  t£e  person  employed  "in  the 
capacity  of  sales  agent"  to  devote  his_  entire  time 
to  the  business  and  deal  honorably  with  the  com- 
pany and  the  public,  also  limiting  the  terms  on 
which  he  might  sell  goods  by  requiring  him  to 
sell  for  cash  or  on  30  days'  time,  moreover,  fix- 
ing the  price  for  the  goods  to  different  dasses 
of  persons,  and  requiring  the  agent  to  fiirnish 
the  company  with  daily,  weekly,  and  monthly  re- 
ports of  business  done,  and  expenditures,  and, 
at  the  end  of  the  month,  after  deducting  from 
receipts  his  compensation  and  the  expense  of 
the  office,  to  remit  the  balance  to  the  company, 
such  contract  created  the  relation  of  principal 
and  agent  between  the  parties,  and  did  not  ef- 
fectuate a  mere  sale  of  the  goods. 

[Kd.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  CentDig.  {{  8-9, 11, 12 ;  DecDig.  «:^>3.] 
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2.  COBPORATIONS   «S»(t42— FOKEION    GoBPOBA- 
XIONS— DOIITO  BUSIKEBS. 

Where  a  person  in  Soath  Oarolina  acted  aa 
•n  agent  of  a  Missouri  maanfactuiing  corpora- 
tion m  conducting  its  sales  agency  in  South  Car- 
olina, the  business  being  the  company's  and  not 
the  agent's  it  was  unlawful  for  such  agent  to 
continue  to  conduct  the  business  as  agent  in 
South  GaroUna,  without  compliance  by  the  Mis- 
souri cor^oratjod  with  the  laws  of  South  Caro- 
lina relative  to  the  doing  of  business  by  foreign 
corporations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  2520-2527;  Dec.  Dig.  «=»642.] 

3.  CoMMEBCE  €=340— Intebstaib  Couuebcb— 
Sale  of  Goods. 

Where  a  Missouri  corporation  sold  goods  to 
a  person  resident  in  South  Carolina,  so  that  the 
title  to  them  as  shipped  vested  in  him,  the  busi- 
jness  conducted  by  him  being  his  own  business, 
and  not  that  of  the  corporation,  though  he  was 
called  its  agent,  the  corporation  was  engaged  in 
interstate  commerce,  and  could  not  be  required 
to  comply  with  South  Carolina  law  regulating 
the  doing  of  business  by  a  foreign  corporation. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §§  29,  30 ;  Dea  Dig.  «=940.] 

4.  contbacts   ®=»147   —   oonstbttonor   as 
Whole. 

A  contract  must  be  construed  as  a  whole, 
regarding  its  general  tenure  and  purpose,  and 
giving  rational  eifect,  if  possible,  to  all  of  its 
provisions. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  730,  743;   Dec.  Dig.  «=sl47.] 

6.  Evidence    «=s>4e2— Ambiouixy— Ekplawa- 

•nON  OF  CONTBAOT. 

Where  a  contract  between  a  resident  of 
South  Carolina  and  a  Missouri  manufacturing 
<»rporation  contained  apparently  contradictory 
provisions  as  to  whether  it  was  intended  to  ap- 
point the  South  Carolina  resident  as  sales  agent 
of  the  company  or  to  sell  him  goods  outright,  the 
<»ntemporaneou8  acts  and  declarations  of  the 
parties,  defendant's  advertisement  for  an  agent, 
and  the  correspondence  leading  up  to  the  con- 
tract, could  be  looked  to  to  resolve  the  ambiguity. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  a  2184-2139 ;  Dec.  Dig.  «=»462.] 

6.  COBPORATIONS    «=»657— FOREIGN    COBPOBA- 
TI0N8— CONTBACTS — ILLBOALITT. 

Where  a  Missouri  manufacturing  company 
appointed  a  sales  agent  to  conduct  its  agency  in 
South  Carolina,  the  company's  subsequent  fail- 
ure to  comply  with  the  laws  of  that  state  rela- 
tive to  the  doing  of  business  by  foreign  corpora- 
tions did  not  render  the  contract  appointing  the 
agent  void  ab  initio. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  «  2536-2541,  2550,  2552-2554;  Dec. 
Dig.  «=>657.] 

7.  COBPOBATIORB  ^=9642— FOBEION    COBPOBA- 

noNB— Donro  Bcbinbss. 

A  Missouri  corporation  could  make  a  con- 
tract in  Missouri  appointing  an  agent  for  the 
transaction  of  its  business  in  South  Carolina, 
without  complying  with  the  laws  of  that  state 
relative  to  the  doing  of  business  by  foreign  cor- 
porations. 

[HM.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SS  2520-2527;  Dec.  Dig.  <S=a642.] 

&   C0BPOBATION8    «=9657— FOBBION    OOBPORA- 

Tiow  —  Bbbach  of  Contract  —  Subs^qubnt 

Illegality  or  Pebfobuance. 

Where  a  Missouri  corporation  appointed  a 
resident  of  South  Carolina  its  sales  agent,  and 
thereafter  failed  to  comply  with  the  laws  of 
South  Carolina  relative  to  the  doing  of  business 
by  foreign  corporations,  the  company,  which 
thus  rendered  the  contract  impossible  of  legal 


performance  by  the  agent,  became  liable  to  him 
for  its  breach. 


[Ed.  Note.— For  other  cases,  see  Corporations, 
eut.  Dig  W  9rLQfl_?>PiJ.i    c>.^Kn  '>Kr50_'>fi?id  •  ■no« 
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Cent  Dig.  §J  2536-2541,  2550,  2552-2554 ;  Dec. 


9.  Masteb  and  Sebvant  €s»41  —  Bbeach  or 
Contract— Damages. 

In  an  action  against  a  manufacturing  com- 
pany by  its  sales  agent  for  breach  of  the  contract 
of  employment,  plaintiff's  measure  of  damages 
was  the  amount  of  salary  earned,  plus  expenses, 
and  a  sum  deposited  by  him  with  the  company 
to  cover  the  price  of  goods  delivered  to  him. 

[Bid.  Note. — For  other  -cases,  see  Master  and 
Servant,  Cent  Dig.  fj  12,  60-63 ;  Dec.  Dig.  «s» 
41.] 

10.  COBFOBATIONa   *=»565—BaOKIVEB8— CLAIM 

Against— Form. 

The  sales  agent  of  a  coriwration  sued  it  for 
breach  of  his  contract  of  employment  Pend- 
ing suit  a  receiver  for  defendant  was  appointed, 
and  the  agent  filed  with  him  a  claim,  verified  by 
oath,  to  which  wos  attached  a  copy  of  the  peti- 
tion filed  in  the  original  suit,  averring  that  the 
contract,  by  defendant's  acts,  becrnne  "impossi- 
ble to  perform,  inoperative,  and  void,"  while  the 
claim  itself  stated  that  the  demand  was  based  on 
the  contract  filed  with  the  original  petition.  The 
alleged  impossibility  of  performance  consisted  in 
the  fact  that  the  defendant,  a  Missouri  corpora- 
tion, appointed  the  agent  to  conduct  a  sales 
agency  in  South  Carolina,  and  thereafter  failed 
to  comply  with  the  laws  of  such  state  relative  to 
the  doing  of  business  by  foreign  corporations. 
Held,  that  whether  the  contract,  strictly  speak- 
ing, became  void  or  not,  the  claim  against  the 
receiver,  averring  that  it  was  void,  was  yet  suffi- 
cient, since  the  rules  of  pleading  do  not  apply 
with  their  original  strictness  to  proceedings 
against  receivers. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  U  2281,  2282;  Die  Dig.  <^565.] 

Appeal  from  St.  Louis  Circuit  Court;  Leo 
S.  Bassleur,  Judge. 

Action  was  instituted  by  James  A.  Wat- 
kins  and  others  against  John  W.  Donnell 
and  others,  doing  business  as  the  Donnell 
Manufacturing  Company,  and  pending  suit 
a  receiver  was  appointed  for  defendants. 
B.  L.  Zelgler  filed  with  him  a  claim  based 
upon  his  alleged  cause  of  action.  The  mat- 
ter was  referred  to  a  referee.  From  over- 
ruling by  the  circuit  court  of  claimant's  ex- 
ceptions to  the  referee's  report,  claimant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 

See,  also,  189  Mo.  App.  617,  175  S.  W.  280. 

T.  M.  Pierce  and  S.  P.  McChesney,  both  of 
St  Louis,  for  appellant  Fred  Armstrong. 
Jr.,  of  St.  liouls,  for  receiver. 


ALLEN,  J.  In  1907  the  appellant,  B.  L. 
Zelgler,  instituted  In  the  circuit  court  of  the 
dty  of  St  Louis  an  action  against  the  Don- 
nell Manufacturing  Company,  a  corporation. 
During  the  pendency  of  this  suit  a  receiver 
was  appointed  for  said  corporation,  and  on 
April  9,  1910,  appellant  filed  with  the  re- 
ceiver a  claim  based  upon  his  said  alleged 
cause  of  action.  The  matter  was  referred 
to  a  referee,  who  in  due  course  made  report 
of  his  findings,  recommending  that  the  claim 
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be  disallowed.  Thfe  daimaat's  exceptions  to 
the  referee's  report  were  overruled  by  the 
circuit  court,  and  the  cause  Is  here  on  Us 
appeal. 

In  February,  1907,  appellant,  a  resident  of 
South  Carolina,  having  seen  an  advertise- 
ment of  the  Donnell  Manufacturing  Com- 
pany, of  St.  Louis,  whereby  the  latter  ad- 
vertised for  a  man  to  manage  a  branch 
wholesale  business,  at  a  salary  of  $1,800  per 
year,  wrote  said  ccHmpany,  making  applica- 
tion for  the  position.  The  company  prompt- 
ly replied,  and  further  correspondence  wu.s 
had  between  the  parties.  Appellant  fur- 
nished "references,"  to  whom  the  company 
wrote,  receiving  satisfactory  replies.  On  or 
about  March  21st  appellant,  at  the  company's 
suggestion,  and  it  paying  one-half  of  his  ex- 
penses, came  to  the  dty  of  St  Ix)uls  for  a 
"personal  Interview,"  and  on  the  following 
day  a  written  contract  was  entered  Into  be- 
tween him  and  said  company  in  terms  as 
follows: 

"This  agreement,  made  and  entered  into  this 
22d  day  of  March,  1907,  by  and  between  the 
Donnell  Manufacturing  Company,  of  the  city  of 
St.  Louis,  and  state  of  Missouri,  party  of  the 
first  part,  and  R.  L.  Zeieler,  party  of  the  second 
part,  of  the  city  of  Allendale,  state  of  South 
Carolina,  witnesseth: 

"That  the  parties  hereto,  after  a  personal  in- 
terview and  examination  by  said  second  party  of 
the  goods  manufactured  and  sold  by  said  first 
party,  have  embodied  the  result  of  all  previous 
and  present  negotiations,  representations,  and 
understandings  into  this  writing ;  said  agree- 
ment being  as  follows,  to  wit: 

"(1)  That  said  first  party  engages  the  said 
second  party  in  the  capacity  of  sales  agent,  to 
conduct  a  sales  agency  for  the  sale  of  its  goods 
and  specialties  in  the  city  of  Columbia,  state 
of  South  Carolina,  for  a  period  of  two  (2)  years 
—that  is  to  say,  twenty-four  (24)  months — from 
the  date  that  the  sales  office  is  opened  for  the 
second  party,  as  hereinafter  provided  for;  and 
for  and  in  consideration  of  the  faithful  perform- 
ance and  fulfillment  by  said  second  party  of  each 
and  all  of  the  several  agreements  hereinafter 
contained  and  agreed  to  between  the  parties, 
said  first  party  agrees  to  pay  to  the  part?  of 
the  second  part  one  hundred  fifty  dollars  (llQO.- 
00)  per  month,  payable  as  hereinafter  provided, 
and  five  per  cent.  (5%)  additional  commission 
<xn  all  sales  of  said  office  during  the  continuance 
of  this  contract 

"  (2)  The  party  of  the  first  part  further  agrees 
at  its  own  expense  to  open  and  fit  up  an  office 
or  sales  room  for  the  use  of  the  second  party  at 
said  city,  in  which  the  party  of  the  second  part 
shall  carry  on  said  business  as  herein  provided 
for,  and  the  party  of  the  first  part  further  agrees 
to  sell  and  deliver  to  said  second  party,  such 
stock  of  goods  as  it  manufactures  and  sells,  as 
the  trade  of  the  said  office  may  require  from 
time  to  time  at  forty  per  cent  (40%)  discount 
from  retail  prices,  and  to  supply  merchandise  at 
the  same  rate  to  the  party  of  the  second  part 
for  all  moneys  received  from  said  second  party, 
and  to  instruct  said  second  party  in  the  details 
of  handling  the  business  so  far  as  is  necessary 
in  the  estimation  of  the  said  first  party.  At  the 
expiration  of  the  term  as  above  and  fulfillment 
of  this  agreement  by  said  second  party,  the  party 
of  the  first  part  further  agrees  to  repurchase 
from  said  second  party  all  stock  that  he  may 
have  on  hand  and  which  was  purchosed  from 
said  first  party,  paying  therefor  in  case  the  same 
prices  as  originally  charged  him,  said  stock  to 
-be  in  fairly  good  condition. 

"In  consideration  of  the  foregoinc  and  subsft- 


qnent  agreements  herein,  tihe  said  second  party 
agrees  to  the  following: 

"(1)  The  said  party  of  the  second  part  will 
and  does  hereby  engage  and  agree  to  become 
gales  agent  for  the  goods  manufactured  and  sold 
by  the  party  of  the  first  part,  as  heretofore  stip- 
ulated, for  a  term  of  two  (2)  years,  and  that  be 
will  devote  his  whole  time  and  best  efforts  to 
advancing  the  success  of  the  business  and  to  sat- 
isfactorily perform  the  duties  herein  required  of 
him,  dealing  honorably  with  the  party  of  the 
first  part,  the  public,  and  all  persons  with  whom 
he  may  have  business  relations. 

"(2)  That  the  second  party  will  supply  no 
stock  purchased  or  furnished  him  by  the  first 
party  to  agents,  dealers,  or  other  purchasers 
from  him  at  other  than  the  prices  and  on^the 
terms,  from  time  to  time,  agreed  upon  between 
the  parties  hereto,  ond  only  for  cash  with  or^ 
ders  or  on  thirty  (30)  days'  time,  if  secured  by 
the  endorsement  of  some  financially  responsible 
party  or  on  satisfactory  letters  of  credit.  All 
sales  to  be  made  by  the  second  party  to  agents 
at  a  discount  of  thirty-three  and  one-third  per 
cent.  (3;!%7t)>  and  to  deolers  at  twenty-five  per 
cent.  (25%)  from  retail  prices.  The  said  party 
of  the  second  part  is  to  use  bis  doe  care  and 
diligence  in  looking  up  the  standing  of  people  to 
whom  goods  are  sold  on  credit  and  then,  if  any 
losses  arise,  these  losses  are  to  be  charged  as  an 
item  of  expense  to  the  business. 

"(3)  Said  second  party  further  agrees  to  carry 
at  the  agency  aforesaid  a  stock  of  merchandise 
manufactured  or  sold  by  the  party  of  the  first 
part  amounting  to  one  thousand  six  hundred 
and  sixty-six  and  two-thirds  dollars  ($1,666.- 
66)  at  retail  prices,  which  shall  be  an  assort- 
ment to  be  selected  by  the  party  of  the  first  part 
or  jointly  selected  by  the  parties  hereto,  and  to 
be  billed  to  said  second  party  at  forty  per  cent 
(40%)  discount  from  retail  prices,  amounting  to 
one  thousand  dollars  ($1,000.00)  net  The  said 
party  of  the  first  part  is  to  carry  all  additional 
stock  necessary  for  the  proper  handling  of  the 
business,  based  upon  sales  and  reports  of  demon- 
strators and  sales  people. 

"(4)  The  party  of  the  second  part  further 
agrees  to  furnish  the  said  party  of  the  first  part 
with  daily  and  weekly  reports,  and  at  the  end  of 
each  month  to  forward  to  the  party  of  the  first 
part  a  report  of  all  business  done  during  said 
month,  giving  the  names  and  address  of  any  and 
all  agents  appointed,  a  full  and  accurate  state- 
ment of  expenditures,  amount  of  goods  sold,  of 
money  collected,  and  any  other  information  re- 
garding the  business  that  may  be  requested  by 
the  party  of  the  first  part 

"  (5)  As  the  permanent  success  of  this  business 
will  depend  upon  a  reasonable  amount  of  mer^ 
chandise  being  sold,  it  is  understood  and  agreed 
that  the  sales  of  each  month  shall  amount  to  six 
hundred  dollars  ($600.00),  which  shall  be  consid- 
ered the  minimum  amount  of  business  necessary 
to  constitute  the  fulfillment  of  this  contract,  and 
when  the  term  'minimnm  amount'  is  herein 
used,  it  will  be  held  to  mean  six  hundred  dollars 
($600.00).  If  the  sales  of  any  month  shaU  not 
amount  to  this  minimum  amount  and  during  the 
succeeding  month  sales  are  in  excess  of  the  min- 
imum amount  required  to  make  up  an  average  of 
six  hundred  dollars  ($6(X).00)  a  month,  this  con- 
tract will  hereby  be  fulfilled  in  this  respect  by 
the  party  of  the  second  part.  If  the  sales  at  the 
end  of  the  first  year  shall  not  have  averaged 
six  hundred  dollars  ($600.00)  per  month,  the 
party  of  the  first  part  reserves  the  right  to  can- 
cel this  contract  if  it  so  desires,  and  upon  such 
cancellation  shall  repurchase  from  said  second 
party  all  stock  that  he  may  have  on  hand,  pur- 
chased from  said  first  party,  paying  therefor  in 
cash  the  same  prices  ss  originally  charged  him, 
said  stock  to  be  in  fairly  good  condition. 

"  (6)  It  is  mutually  understood  and  agreed  be- 
tween the  parties  hereto  that  the  said  second 
{>arty  shall  have  the  ri^ht  and  authority  to  col- 
ect  all  money  for  busineas^done  through  suid 
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office,  and  tbat  at  the  end  of  each  month,  after 
deducting  from  the  receipts  of  said  of9ee  the 
amount  of  his  own  remuneration,  to  wit,  one 
hundred  and  fifty  dollars  ($150.00)  and  neces; 
sary  expenses  surfi  as  rent,  office  help,  postajje, 
advertising  matter,  office  sundries  and  comnua- 
siona,  etc.,  all  other  expenses  and  those  herein 
mentioned  being  subject  to  the  approval  in  writ- 
ing by  the  party  of  the  first  part,  he  shall  remit 
with  his  monthly  account  the  balance  to  said 
party  of  the  first  part,  at  its  office  in  the  city  of 
St.  Louis.  When  such  remittance  is  received, 
the  party  of  the  first  part  will  then  replace,  as 
herein  provided  for,  the  stock  sold  during  the 
pievions  month  by  the  party  of  the  second  part ; 
and  in  case  the  minimum  amount  of  business  re- 
quired has  been  transacted  and  shall  not  be  suffi- 
cient to  pay  the  expenses  of  the  office,  as  herein 
provided  for,  cost  of  replacing  stock  sold,  etc., 
such  deficiency  shall  be  made  good  by  the  party 
of  tl>e  first  part  at  the  end  of  each  month. 

"(7)  It  is  further  mutually  agreed  by  both  par- 
ties hereto  that  the  said  party  of  the  second  part 
shall  have  the  right  to  renew  this  contract  at 
its  expiration  for  such  farther  term  as  may  be 
then  mutually  agreed  upon,  it  being  understood 
by  both  parties  that  the  expenses  incident  to  the 
opening  of  said  office  constitute  the  necessity  of 
a  permanent  arrangement. 

'In  further  consideration  of  the  foregoing  cov- 
enants and  agreements  to  be  kept  and  performed 
by  the  party  of  the  first  part,  the  party  of  the 
second  part  has  this  day  paid  to  the  party  of  the 
first  part  one  thousand  dollars  ($1,000.00),  re- 
ceipt whereof  is  hereby  acknowledged  in  pay- 
ment of  stock  of  goods  to  be  fumighed  as  herein 
provided. 

"In  witness  whereof,"  etc 

Upon  the  execution  .of  this  contract  appe- 
lant paid  the  Donnell  Company  $500,  and 
sbortly  thereafter  paid  It  a  like  sum,  mak- 
ing a  total  Ot  $1,000  proTlded  by  the  contract 
to  be  paid  by  ai^ellant  Appelant  there- 
npon  went  to  Columbia,  8.  C,  where  he  met 
a  representative  of  the  company,  who  there 
rented  and  furnished  an  office  for  the  car- 
rying on  of  aald  business.  The  company 
furnished  appellant  with  goods  in  accordance 
with  the  contract,  and  appellant  conducted 
th«  said  business  for  a  period  of  about  two 
months.  The  Donnell  Company,  however, 
did  not  comply  with  the  laws  of  South  Caro- 
lina relating  to  foreign  corijorattons,  and  ap- 
pellant, upon  advice  of  counsel,  refused  to 
further  continue  carrying  on  the  business, 
and  demanded  of  the  company  the  return 
of  the  $1,000  deposited  with  it,  together  with 
the  -sum  of  $300  as  compensation  for  his 
services  and  $26  for  expenses  alleged  to  have 
been  Incurred  by  him,  offering  to  return 
the  stoclc  of  goods  on  hand.  The  company 
refused  appellant's  demands,  and  declined 
to  receive  back  the  goods,  whereupon  appel- 
lant Instituted  his  suit 

The  learned  referee  found  that  the  fore- 
going contract  was  not  one  of  agency,  but 
that  b^  its  terms  appellant  had  agreed  to 
purchase  certain  goods  from  .the  Donnell 
Manufacturing  Company;  that  under  the 
contract  the  title  thereto  vested  in  appellant 
as  purchaser  upon  his  receipt  of  the  goods, 
and  that  in  selling  the  same  he  was  selling 
his  own  property,  and  not  that  of  the  Donnell 
Company;  that  the  Donnell  Manufacturing 
Company  was  therefore  not  doing  business 


in  the  state  of  South  Carolina,  bnt  doing  an 
Interstate  commerce  business,  and  was  not 
required  to  comply  with  the  laws  of  said 
state  as  a  foreign  corporation ;  and  that  the 
company's  failure  In  this  respect  did  not 
prevent  api>ellant  frwn  carrying  out  the 
terms'  and  provisions  of  the  contract  on  his 
part,  or  render  it  void  or  impossible  of 
performance. 

[1-4]  But  we  find  ourselves  unable  to  sanc- 
tion the  view  taken  by  the  referee  respecting 
the  construction  of  the  contract.  In  our 
Judgment  it  is  cme  of  agency,  creating  the 
relation  of  principal  and  agent  betweien  the 
parties.  This  is  the  crucial  question  In- 
volved, upon  the  determination  of  which  the 
case  before  us  turns.  The  laws  of  South 
Carolina  regarding  the  doing  of  business 
within  that  state  by  foreign  corporations 
were  put  in  evidence  and  are  before  us.  It 
is  unnecessary  to  here  set  out  these  statu- 
tory provisions.  It  is  sufficient  to  say  that, 
if  appellant  was  acting  as  an  agent  of  the 
Donnell  Company  in  conducting  the  afore- 
said business,  the  business  being  that  com- 
pany's business,  and  not  appellant's,  it  was 
unlawful  for  appellant,  as  such  agent,  to 
continue  the  conduct  thereof  In  the  state  of 
South  Carolina  without  compliance  by  the 
corporation  with  the  laws  aforesaid.  On 
the  other  hand,  if  the  contract  was  one  of 
sale,  whereby  the  title  to  the  goods  shipped 
vested  in  appellant  as  poirchaser,  the  busi- 
ness conducted  by  him  being  his  own  busi- 
ness and  not  that  of  the  cori>oration,  as  the 
referee  found,  then  the  corporation's  part 
of  the  transaction  as  a  whole  was  an  inter- 
state commerce  business,  and  It  could  not  be 
required  to  comply  with  the  laws  of  South 
Carolina  as  a  foreign  corporation. 

The  contract  begins  by  providing  that  the 
company  "engages"  appellant  "in  the  capaci- 
ty of  sales  agent"  to  conduct  "a  sales  agen- 
cy" In  Columbia,  S.  C,  agreeing  to  pay  ap- 
I)ellant  $150  per  month  and  in  addition  there- 
to 6  per  cent  commission  on  all  sales.  The 
company  agrees  to  open  and  fit  up  an  office 
at  Its  own  expense  for  the  carrying  on  of 
such  business.  The  contract  requires  ap- 
pellant to  devote  his  entire  time  to  the  busi- 
ness, and  to  deal  honorably,  not  only  with 
the  company,  but  with  "the  public  and  all 
persons  with  whom  he  may  have  business 
relations."  Appellant  is  required  to  sell  for 
cash,  or  "on  thirty  (30)  days'  time,  if  se- 
cured' by  the  indorsement  of  some  financially 
responsible  party,  or  on  satisfactory  letters 
of  credit,"  to  sell  goods  at  certain  designated 
prices  and  to  use  care  and  diligence  In  ascer- 
taining the  standing  of  people  to  whom  goods 
are  sold  on  credit.  Be  is  required  to  furnish 
the  company  with  daily,  weekly,  and  month- 
ly reports,  to  give  a  full  and  accurate  state- 
ment of  expenditures,  the  amount  of  goods 
sold,  money  collected,  etc.,  and  at  the  end 
of  each  month,  after  deducting  from  the  re- 
ceipts his  compensation  and  the  expenses  of 
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the  otB.ce,  to  remit  the  balance  to  the  com- 
pany. 

On  the  other  hand,  the  contract  provldea 
that  the  company  shall  sell  and  deliver  to 
appellant  goods  at  40  per  cent,  discount  from 
retail  prices,  and,  ui»on  the  expiration  of 
the  term  of  the  contract,  "reparcfaase"  from 
appelant  stock  remaining  on  hand;  and 
there  is  a  recital  that  appellant  has  paid  to 
the  company  $1,000,  "In  payment  of  stock  of 
goods  to  be  furnished  him  aa  herein  proyld- 
ed."  It  Is  true  that  the  mere  nse  of  the  terms 
"sales  agent"  and  "sales  agency"  does  not 
necessarily  render  the  contract  one  of  agen- 
cy. But  neither  does  the  presence  of  the 
words  "sell  and  deliver,"  or  the  recital  that 
appellant's  $1,000  is  received  "la  payment  of 
stock  of  goods,"  necessarily  make  it  a  con- 
tract of  sale.  The  contract  is  to  be  con- 
strued as  a  whole,  with  regard  to  its  general 
tenor  and  purpose,  giving,  however,  rational 
effect,  tf  possible,  to  all  of  its  provisiona 
It  Is  quite  evident  that  it  contemplates  'the 
transaction  of  business  at  Columbia,  S.  C, 
as  the  company's  business,  and  not  as  the 
business  of  appellant.  This  appears  from 
the  fact  that  appellant  is  engaged  as  a  sales 
agent  to  conduct  a  sales  agency,  at  an  agreed 
compensation,  the  company  to  fit  up  the 
offices  therefor  at  its  own  expense;  that  ap- 
pellant is  not  permitted  to  conduct  the  busi- 
ness as  be  chooses,  but  is  instructed  in  re- 
gard to  the  prices  at  which  he  is  to  sell 
goods,  and  is  required  to  take  certain  pre- 
cautions in  the  matter  of  extending  credit; 
and  that  be  must  make  dally  reports  to  the 
company,  and  certain  weekly  and  monthly  re- 
ports as  well,  and  remit  monthly  all  receipts 
remaining  after  deducting  expenses  including 
his  own  compensation.  Aside  from  the  use  of 
the  terms  "sales  agent,"  and  "sales  agency," 
these  important  provisions,  indicating  the 
relation  sought  to  be  established  between  the 
parties,  are  utterly  incompatible  with  any 
theory  other  than  that  appellant  became  the 
company's  agent  to  conduct  a  branch  of  its 
business  in  South  Carolina. 

That  the  contract  provided  that  the  goods 
supplied  appellant  were  sold  to  him,  the 
company  agreeing  to  "repurchase,"  at  the 
same  price,  whatever  might  remain  on  hand 
at  the  expiration  of  the  term  of  the  contract, 
if  in  fairly  good  condition,  ought  not  to  be 
regarded  as  controlling  on  the  question  in 
hand,  in  view  of  the  provision  discussed 
above.  When  we  come  to  consider  the  agree- 
ment to  repurchase,  at  the  same  price  at 
which  the  goods  were  billed  to  appellant, 
it  makes  the  so-called  sale  of  these  goods 
appear  to  be  merely  an  arrangement  where- 
by the  company  was  to  supply  aroellant 
with  a  stock  of  goods  and  replenish  the  same 
from  time  to  time,  retaining  in  the  mean- 
time appellant's  $1,000  and  making  him  re- 
sponsible for  the  return  of  goods  unsold ;  the 
value  of  such  goods  being  placed  at  40  per 
cent  of  the  retail  price  thereof.  That  not 
only  the  original  stodc,  representing  appel- 


lant's $1,000,  but  future  shipments,  were  to 
be  billed  to  appellant  at  40  per  cent  rednc-. 
tlon  from  retail  price,  is  not  inconsistent 
Vith  this  view,  for  the  company  was  to  get 
all  of  the  net  receipts  arising  from  the  sale 
of  goods  from  which  to  replenish  the  stock 
as  needed. 

The  contract  provides  that  in  addition  to 
the  stock  represented  by  appellant's  $1,000, 
the  company  will  "carry  all  additional  stock 
necessary  for  the   proper  handling  of  the 
business;"  and  the  company  agrees,  upon  re- 
ceiving remittance  of  the  net  receipts  eac* 
month,  to  replace  the  stock  sold  during  the 
previous  month.    Had  the  contract  been  ful- 
ly performed,  and  the  stock  kept  replenished, 
the  company  would  have  been  obligated  in 
the  end  to  take  back  the  stock  remaining  on 
band,  if  in  fairly  good  condition,  crediting 
appellant  with  all  thereof  at  the  prices  men- 
tioned.    While  an  ulterior  motive  and  pur- 
pose may  have  lurked  behind  the  entering 
into  of  this  contract  by  the  Donnell  Company, 
a  matter  not  here  in  question,  if  carried  out 
in  good  faith  according  to  what,  in  spite  of 
its  apparent  contradictions,  must  be  regard- 
ed as  the  true  intent  and  spirit  thereof,  ap- 
pellant, as  we  view  the  matter,  would  have 
been  conducting   all   the   while   defendant's 
business  as  its  agent,  for  a  stated  remunera- 
tion,  having   $1,000   invested    therein;     de- 
fendant receiving  the  net  profits,  If  any,  and 
being  liable  for  appellant's  salary  and  com- 
misstons,  as  well  as  other  expenses.     It  is 
certain  that  appellant  could  make  no  profit 
out  of  the  business  beyond  his  salary  and 
commission ;  but  as  the  company  received  all 
moneys  arising  from  the  sale  of  gooils,  after 
deducting  expenses,  it  presumably  would  be 
enabled  to  make  a  profit  upon  its  goods,  if 
the  volume  of  business  was  sufficiently  great 
This,  of  course,  must  have  been  the  compa- 
ny's object,  if  there  was  any  good  faith  on 
Its  part  in  the  transaction.    In  this  view  of 
the  contract,  there  can  be  no  doubt  that  in 
operating  thereunder  the  corporation  was  do- 
ing business  in  the  state  of  South  Carolina, 
and  that  the  conducting  of  such  business, 
without  a  license  so  to  do,  was  illegal,  sub- 
jecting the  offender  to  the  penalties  prescrib- 
ed by  the  laws  of  that  state  for  such  offense. 

It  is  useless  to  discuss  the  cases  dted  and 
relied  upon  in  the  briefs,  Rince  the  contracts 
involved  differ  materially  from  that  l>efore 
us.  But  see  what  is  said  by  Mr.  Justice  Har- 
lan, in  holding  a  contract  under  consideration 
to  be  one  of  agency,  in  Wilcox  ft  Oibba  Co.  v. 
Ewlng,  141  D.  S.  636,  12  Sup.  Ct  0*.  35  L. 
Ed.  S82,  from  which  we  quoted  in  Uandlan- 
Budt  Mfg.  Co.  v.  Stave  Electrical  Co.,  1S4 
Mo.  App,  247,  168  S.  W.  785.  Learned  coun- 
sel for  the  receiver,  in  support  of  his  wmten- 
tlon  that  the  contract  is  one  for  the  Dale  of 
goods,  contemplating  an  interstate  couiinwce 
business,  and  that  consequently  the  company 
could  not  be  required  to  comply  with  the 
laws  of  South  Carolina  as  a  foreign  corpora- 
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tion,  cites  Henry  Bill  Pub.  Co.  v.  Dnrgln,  101 
Mich.  468,  59  N.  W.  802 ;  Arbuckle  Bros.  v. 
Kirkpatrl<^,  98  Tenn.  221,  39  S.  W.  3,  36  K 
R.  A.  286,  60  Ami  St  Rep.  854;  Conn  y. 
Chambers,  123  App.  Dlv.  298,  107  N.  T.  Supp. 
976 ;  Snelllng  t.  Arbnckle  Bros.,  104  Oa.  362, 
30  S.  E3.  863;  Arbuckle  Bros.  v.  Gates,  95 
Va.  802,  80  S.  B.  496 ;  Standard  Fashion  Go. 
V.  Ctimmlngs  (Mich.)  163  N.  W.  814.  But  up- 
on the  facts  involved  In  each  of  those  cases 
the  conclusions  reached  therein  afford  no  per- 
suasive authority  for  the  said  contention  of 
counseL 

[S]  We  have  reached  the  conctaalon  above 
expressed  from  a  consideration  of  the  provi- 
sions of  the  contract  alcme.  But  if  the  con- 
tract can  be  said  to  be  ambiguous,  by  reason 
of  its  apparently  ccoitradictory  provisions, 
rendering  obscure  the  true  Intent  and  pur- 
pose thereof,  then  the  contemporaneous  acts 
and  declarations  of  the  parties — defendant's 
advertisement  and  the  correspondence  lead- 
ing np  to  the  contract — ^may  be  looked  to  to 
resolve  such  amblgull^r.  Laclede  Coustmo- 
tion  Cow  V.  Moss  Tie  Co.,  185  Ma  2S,  84  S. 
W.  76.  And,  if  necessary  to  resort  to  evi- 
dence aliunde  to  explain  the  contract,  this 
rule  is  In  no  wise  affected  by  the  declaration 
In  the  contract  itself  that  It  embodies  all 
|»lor  negotiations,  etc.  Ttiis  is  nothing 
more  than  that  which  the  law  presumes  as  to 
aU  written  contracts  that  are  deflntte  and 
dear;  but  it  does  not  prevent  resort  to  ex- 
trinsic evidence  of  the  proi)er  sort,  where  by 
such  means  alone'  doubt  may  be  removed  as 
to  the  meaning  of  terms  employed  in  the 
writing. 

Tlie  company  advertised  for  a  man  to  man- 
age a  "branch  wholesale  business,"  and  wrote 
appellant  that  it  was  its  intention  to  (^>en 
a  branctt  business  i^om  which  to  distribute 
Its  goods,  using  the  office  in  South  Carolina 
as  a  "distributing  depot"  for  that  territory. 
It  further  wrote  appellant  that  the  latter's 
$1,000  would  be  "perfectly  secure,"  being  "al- 
ways represented  either  by  merchandise  on 
band  or  cash  for  the  same,"  and  would  be 
returned  to  appellant  upon  his  return  of 
goods  on  hand.  We  think  the  writing,  consid- 
ered alone,  is  susceptible  of  but  one  rational 
Interpretation.  However,  any  doubt  that  may 
come  from  the  use  of  certato  terms  em- 
ployed tbei^n  is  readily  dispelled  when  the 
contract  is  read  in  the  light  of  the  acts  and 
decIarati<Hia  of  the  company  leading  up  to 
Its  execution. 

[S-a]  It  Is  tme  that  the  company's  subse- 
quent failure  to  comply  with  the  laws  of 
Sontb  CSaroIina  did  not  render  the  contract 
void  ab  Initio.  It  was  competent  tor  the 
company  to  contract  In  this  state  with  an 
agent  looking  to  the  transaction  of  business 
in  the  state  of  South  Carolina.  Hogan  v. 
City  of  St  Louis,  176  Mo.  149,  75  S.  W.  604. 
But  the  company,  by  its  own  act  in  falling 
to  seasonably  comply  with  the  laws  of  the 


foreign  state,  rendered  tlie  contract  lmx>os- 
sible  of  lawful  performance.  Appellant  con- 
ducted the  business  for  a  period  of  about  two 
months.  This,  perhaps,  could  be  lawfully 
done  (see  South  Carolina  Code  1902,  vol.  1, 
chapter  44,  p.  680  et  seq.) ;  but  we  need  not 
so  decide.  In  any  event.  It  was  unlawful  for 
appellant  to  continue  to  conduct  the  business 
beyond  a  period  of  60  days;  and  the  corpo- 
ration, having  thus  rendered  the  contract  im- 
possible of  performance,  became  liable  as  for 
a  breach  thereof.  And  we  think  that  appel- 
lant was  thereupon  entitled  to  tender  back 
the  goods  and  recover,  as  damages  for  the 
breach,  his  |1,000,  salary  earned,  and  ex- 
penses. 

[10]  But  it  is  argued  that  appellant  Is  not 
proceeding  on  the  contract,  and  Is  not  enti- 
tled to  recover  on  the  theory  that  the  corpo- 
ration was  guilty  of  a  breach  thereof  In  the 
manner  mentioned.  The  appellant  filed  with 
the  referee  a  "claim,"  verified  by  oath,  to 
which  was  attached  a  copy  of  the  second 
count  of  the  petition  filed  In  the  original  suit 
The  latter,  inter  aUa,  avers  that  the  con- 
tract by  defendant's  alleged  acts,  became  "im- 
possible to  perform,  inoperative,  and  void." 
The  claim  itself  states  that  the  demand  Is 
based  on  the  contract  filed  with  the  original 
petition  as  an  exhibit  The  ordinary  rules 
of  pleading  do  not  apply  with  strictness  to 
such  proceedings  as  these.  And  we  see  no 
objection  to  granting  appellant  the  relief  to 
which  he  appears  to  be  entitled.  The  con- 
tract, strictly  speaMng,  was  not  void.  It 
could  have  been  performed,  had  the  compa- 
ny taken  the  requisite  steps  in  the  premises; 
but  by  Its  own  act  it  rendered  it  impossible 
for  appellant  to  lawfully  perform  his  part 
thereof,  whereby  it  became  liable  as  upon  a 
breach  of  its  undertaking. 

There  is  no  evidence  In  the  record  in  proof 
of  the  amount,  if  any,  of  the  expenses  claim- 
ed to  have  been  incurred  by  appellant  in 
undertaking  to  perform  the  contract.  The 
Judgment  will  accordingly  be  reversed,  and 
the  cause  remanded,  vHth  directions  to  the 
circuit  court  to  order  the  allowance  of  ap- 
pellant's claim  for  $l,30a 

It  is  BO  ordered. 

NOETONI,  J.,  concurs.  EEINOLDS,  P. 
J.,  not  sitting. 

EAKER  V.  HARVBIT.      (No.    14081.) 

(St  Louis  Court  of  Appeals.    Missouri.    Nov.  2, 

1915.    Behearing  Denied  Nov.  23,  1915.) 

1.    GUABDIAR     AND    WABD    ®=>77    —    SAI.E    OF 
PBOPERTY— POWEB   OF   COUBT. 

Probate  courts  have  no  power  to  authorize 
the  sale  or  incumbrance  of  the  property  of  minor 
wards,  except  for  their  education,  support,  and 
maintenance  or  investment,  so  that  a  deed  of 
trust  from  the  guardian  and  curator  of  minors 
to  secure  a  fee  of  an  attorney  engaged  in  liti- 
gation involving  their  property   was   void. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  H  87-90 ;    Dec.  Dig.  ^=>77.] 
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2.  EgrowKL  «es>38— Aitkb-Acquibkd  Prop- 
EBTT— Bbeach  or  Covenant. 

Defendant,  in  an  action  for  damages  for 
breach  of  covenants  of  title  contained  in  his 
general  warranty  deed,  who  had  acquired  title 
by  enforcement  of  a  void  deed  of  trust  executed 
to  him  by  the  guardian  of  certain  intent  heirs, 
who  afterwards  demanded  possession  of  plain- 
tiflF  and  to  whom  he  surrendered  possession, 
was  estopped  to  deny  that  such  heirs  were  the 
holders  of  the  paramount  title,  in  the  absence 
of  evidence  tending  to  show  a  valid  conveyance 
by  such  parties  of  their  title  since  the  date  of 
the  deed  under  whidi  he  claimed  title. 

[EM.    Note. — E\>r   other   cases,    see    Estoppel, 
Cent.  Dig.  H  99-107;    Dec.  Dig.  «=>3&] 

3.  Names  «=9l4— Idknttit  of  Pebsoh. 

Identity  of  name,  in  the  absence  of  proOf 
to  the  contrary,  is  identity  of  person. 

[Ed.  Note.— BV>r  other  casea,  see  Names,  Cent. 
Dig.  i  10;    Dec.  Dig.  «=>14.] 

4.  COVENANTB  «=»121— JUDQHENT  —  COROI-U- 
BIVKNES8— EJKCIUENT. 

A  judKoient  in  ejectment  a^nst  the  terre 
tenant,  when  the  covenantor  m  the  deed  is 
made  party  to  the  suit,  is  to  be  received  in  evi- 
dence as  concluding  the  question  of  paramount 
title. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §i  221-223;  Dec  Dig.  «=9l21.] 

5.  Covenants  «=)101  —  Breach  —  Subben 
DEB  TO  Paramount  Title. 

A  covenantee  whose  title  has  failed,  though 
there  has  been  no  judgment  in  ejectment  against 
him,  may  recover  of  the  covenantor  for  breach 
by  showing  a  surrender  to  a  paramount  title. 
[Ed.  Note. — For  other  cases,  see  Covenants 
Cent  Dig.  H  147,  156;    Dec.  Dig.  «=>101.] 

a.  Covenants  ^=s>101  —  Action  fob  Bbeaob 
Of  Covenant  —  Oubteb  by  Pabamouht 
Title— Judgment. 

A  grantee  under  a  general  warranty  deed  of 
a  lot  which  defendant,  the  grantor,  had  acquired 
by  foreclosure  of  a  deed  of  trust,  executed  by 
the  guardian  of  certain  infant  heirs  under  or- 
der of  the  Probate  Court  but  void  because  b^ 
yond  the  power  of  the  court,  against  whom  the 
minor  heirs  afterwards  made  demand  of  posses- 
sion and  obtained  a  judgment  in  ejectment  de- 
fended by  the  defendant  herein,  and  who  upon 
the  sheriff's  writ  of  execution  or  restitution 
turned  over  their  possession  to  him,  without  no- 
tice from  the  defendant  of  any  error  in  the  form 
of  judgment,  showed  an  ouster  of  her  possession 
Of  the  property  by  paramount  title,  and  could 
not  be  held  to  have  surrendered  voluntarily; 
especially  in  view  of  Rev.  St.  1009,  {  2082,  pro- 
viding that  the  Courts  of  Ai>peal  shall  not  re- 
verse unless  for  error  materially  affecting  the 
merits  of  the  action. 

[BJd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  147,  156;    Dec  Dig.  «=>101.] 

7.  Ejectmknt  4=»122-^cdomert— Obdeb  or 

Restitution. 

A  judgment  in  an  action  of  ejectment  omit- 
ting any  description  of  the  premises  would  not 
sustain  an  order  of  restitution  for  the  lot  in- 
volved or  for  any  lot,  though  it  was  not  void  and 
might  have  been  amended. 

[Ed.   Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  Si  419-430;    Dec.  Dig.  <S=>122.] 


Appeal  from  St  Lonla  Orcuit  Court; 
George  H.  Shields,  Judge 

Action  by  Alice  M.  Eaker  against  Tliomas 
B.  Harvey.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     AfBrmed. 


R.  P.  *  C.  B.  Williams,  of  St  Louis,  for 
appellant  Felix  Comltlns  and  Grant  & 
Grant,  aU  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Respondent,  plaintiff 
below,  brought  her  action  against  the  defend- 
ant, now  appellant,  to  recover  damages  for 
breach  of  covenants  of  warranty  of  title  to 
a  certain  lot  in  Maiden,  Dunklin  county,  this 
state,  known  as  the  east  half  of  ontlot  num- 
ber 20,  in  that  dty,  conveyed  to  ber  and  her 
husband  by  defendant  by  a  general  warranty 
deed.  Averring  that  her  husband  had  since 
died  and  that  the  title  had  vested  in  plain- 
tiff, she  avers  that  she  had  entered  into  pos- 
session of  the  premises,  and  in  June,  1907, 
had  relinquished  possession  thereof  to  cer- 
tain parties,  here,  for  toevity,  designated  as 
"the  Haynes  heirs,"  they  claiming  by  an 
older  and  better  title  and  on  whidi,  on  April 
1st,  1906,  they  bad  brought  an  action  in 
ejectment  against  this  plaintiff  to  recover 
possession  of  the  lot,  of  whicdi  action  defend- 
ant here  bad  due  notice  and  opportunity  to 
defend  and  did  in  fact  enter  bis  appearance 
for  the  purpose  of  defending,  but  had  failed 
and  neglected  to  make  any  defense  therein; 
that  the  Haynes  heirs,  having  a  better  title 
to  the  premises,  thereupon  lawfully  entered 
into  the  possession  thereof;  that  on  Janu- 
ary 10th,  1908,  and  ever  since  that  time  these 
parties  had  and  have  continued  to  have  the 
lawful  right  to  the  premises  by  an  elder  and 
better  title;  that  the  costs  In  the  action 
amounted  to  $14,  which  plaintiff  has  been 
compelled  to  pay  and  tliat  by  reason  of  the 
premises  plaintiff  has  been  damaged  in  the 
sum  of  $400,  for  which  she  prays  judgment 

The  answer,  after  a  general  denial,  pleads 
the  three-year  and  flve-year  statute  of  limita- 
tions. 

The  fact  of  filing  the  action  in  ejectment 
by  the  Haynes  heirs  against  the  plaintiff,  as 
alleged,  was  in  evidence,  the  petition  describ- 
ing the  lot  and  asking  for  possession  and 
damages.  It  was  in  evidence  that  defendant 
had  been  notified  of  the  pendency  of  the  ac- 
tion and  had  employed  the  counsel  who  con- 
ducted the  defense  therein  in  the  name  of 
Mrs.  Eaker,  and  while  it  was  conceded  that 
judgment  had  been  rendered  against  tills 
plaintiff  in  that  acti<»,  it  appeared  that  the 
Judgment  omitted  any  description  of  the 
premises.  It  is  also  in  evidence  that  pur- 
porting to  act  under  an  execution  or  writ  of 
restitution  which  was  issued  in  the  action  of 
ejectment  in  favor  of  the  plaintiffs  therein 
and  against  this  plaintiff,  the  sheriff  of  the 
county,  some  time  in  June,  1907,  with  the 
execution  or  writ  of  restitution  whidi  bad 
been  issued  under  that  purported  judgment. 
had  gone  to  this  plaintiff  and  demanded  pos- 
session of  the  premises  in  behalf  of  the 
Haynes  heirs,  plaintiffs  in  tbe  ejectment  and 
that  thereupon  plaintiff  had  surrendered  the 
possession  of  it  to  him  and  that  the  Hiynes 
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helra  bad  been  In  possession  of  It  until  tbey 
subsequently  sold  it  to  anotber  party  and 
that  plalntur  In  tbls  action  bad  never  been 
In  possession  of  it  since  June,  1907.  It  was 
also  In  evidence  that  tbe  defendant  herein, 
an  attorney  at  law,  bad,  In  connection  with 
another  attorney,  rendered  services  for  the 
Haynes  heirs  and  possibly  their  father,  in 
the  United  States  Circuit  Court,  as  it  then 
was,  for  which  a  fee  was  due,  and  that  to 
secure  tbe  payment  of  tbls  fee  the  ^ardlan 
and  curator  of  the  Haynes  heirs,  who  were 
then  minors,  had,  under  the  purported  au- 
thority of  the  probate  court  of  Dunklin  coun- 
ty, made  a  note  for  $300  in  favor  of  Mr. 
Harvey,  tbe  defendant  here,  and  to  secure  it, 
had  executed  a  deed  of  trust  upon  the  lot  In 
question;  that  note  not  being  paid  when 
due,  the  trustee,  acting  under  the  provisions 
of  tbe  deed  of  tmst,  had  sold  the  lot  and 
defendant  purchased  it,  the  trustee  executing 
a  deed  to  Mm,  and  that  Mr.  Harvey  lutd 
thereupon  conveyed  the  lot  described  to  plain- 
tiff and  her  husband  by  a  statutory  general 
warranty  deed,  of  date  January  lOtb,  1903, 
in  consideration  of  $400. 

The  records  of  the  probate  court  antborix- 
ing  tbe  guardian  and  curator  of  the  Haynes 
heirs  to  make  the  note  and  deed  of  trust 
were  in  evidence. 

It  is  recited  by  the  guardian  and  curator 
in  the  petition  on  which  the  above  order  was 
made  by  the  probate  court,  that  there  was 
pending  in  the  United  States  Circuit  Court 
an  action  in  attachment  against  all  tbe  real 
estate  of  the  minors,  seeing  to  subject  it  to 
alleged  indebtedness  of  their  father;  that 
anlees  that  action  was  properly  defended  the 
property  of  tbe  minors  would  be  sacrificed; 
that  Thomas  B.  Harvey,  an  attorney,  had 
been  retained  to  defend  the  litigation  and  the 
fee  agreed  to  be  paid  him  was  $300;  that 
this  attorney  demanded  that  the  payment  of 
this  fee  be  secured  by  deed  of  trust  upon 
the  east  half  of  out-lot  number  20  in  the  city 
of  Maiden;  that  the  curator  believed  and 
is  advised  that  the  interests  of  the  minors 
(Haynes  heirs)  require  that  such  deed  of 
trust  be  executed  and  he  prayed  for  an  or- 
der of  court  authorizing  and  empowering  him 
to  execute  a  note  in  the  sum  of  $300,  paya- 
ble to  the_  order  of  Harvey,  due  twelve 
months  after  date  and  for  an  order  empower- 
ing blm  to  execute  and  deliver  to  Harvey  a 
deed  of  tmst  on  the  lot  securing  payment 
thereof.  Afterwards  alleging  that  a  mistake 
had  been  made  as  to  the  amount  of  the  fee, 
tbe  guardian  and  curator  asked  that  he  be 
empowered  to  make  an  additional  note  for 
$200.  No  order  appears  to  have  been  made 
on  this  application  for  power  to  make  a  sec- 
ond note,  and,  as  said,  the  deed  of  trust  se- 
cures only  a  $300  note.  Tbe  probate  court 
thereupon  made  an  order  authorizing  the 
guardian  and  curator  "to  borrow  the  sum  of 
$300  for  tbe  purpose  of  carrying  <m  the  liti- 
gation and  to  ttucuts  as  ■ecniUy  thatetoe 


a  deed  of  trust"  on  the  lot  described.  It  was 
under  tbls  order  that  the  deed  of  trust  was 
made  by  the  guardian  and  curator  of  the 
Haynes  heirs,  and  at  a  sale  thereunder  Har- 
vey purchased. 

It  was  also  in  evidence  that  after  Mrs. 
Eaker  had  been  dispossessed  or  had  surren- 
dered possession  of  the  premises,  Mr.  R.  P. 
Williams,  who  was  the  attorney  associated 
with  Mr.  Harvey  In  the  suit  In  the  United 
States  Court,  and  who,  representing  Mr. 
Harvey,  had  employed  the  firm  of  attorneys 
who  defended  the  action  of  ejectment,  went 
to  the  county  seat  of  Dunklin  county  and  ex- 
amined the  record  and  flies  in  the  ejectment 
action  and  then  discovered  the  form  of  the 
Judgment  which  had  been  rendered  In  that 
action,  and  returning  to  St  Louis  advised 
Mr.  Harvey  that  in  his  opinion  that  Judg- 
ment was  void. 

This  is  practically  all  the  material  evidence 
in  the  case. 

At  the  conclusion  of  the  trial,  which  was 
before  the  court,  a  Jury  having  been  waived, 
the  court,  at  the  Instance  of  plaintiff,  gave  • 
three  declarations  of  law. 

It  also  gave  tbree  declarations  of  law  at 
the  Instance  of  the  defendant. 

We  do  not  think  it  necessary  to  set  out  any 
of  these  here,  but  shall  hereafter  set  out  tbe 
substance  of  the  third  declaration  given  at 
the  Instance  of  plaintiff,  upon  which  defend- 
ant particularly  assigns  error. 

Defendant  also  asked  a  declaration  of  law 
to  the  effect  that  if  the  court,  sitting  as  a 
Jury,  found  '  from  the  evidence  that  at  the 
time  plaintiff  delivered  possession  of  the  prop- 
erty described  in  tbe  deed  from  defendant 
to  plaintiff  and  her  husband,  to  tbe  Hnyucs 
heirs,  that  the  Haynes  heirs  were  not  the 
owners  of  a  superior  or  paramount  title,  the 
plaintiff  cannot  recover. 

Defendant  further  asked  the  court  to  de- 
clare as  a  matter  of  law  that  under  the  evi- 
dence in  the  case,  the  verdict  and  Judgment 
should  be  for  defendant    These  were  refused. 

Defendant  objected  and  excepted  to  the  re- 
fusal of  these  declarations  and  to  the  giving 
of  those  asked  by  plaintiff. 

The  court  found  for  plaintiff  and  entered 
up  a  Judgment  in  her  favor  in  the  sum  of 
$400,  with  interest  from  January  3rd,  1903, 
amounting  to  $238.40,  an  aggregate  of  $638.40. 
From  tbls  the  defendant  his  motion  for  a 
new  trial  overruled,  duly  apipealed. 

Learned  counsel  for  appellant  assign  four 
grounds  why  this  judgment  should  be  re- 
versed and  Judgment  be  bere  entered  for  de- 
fendant 

First  that  this  being  a  suit  for  breach  of 
covenant  of  warranty  and  plaintiff  having 
been  put  in  possession  by  defendant  she 
could  not  voluntarily  yield  up  the  posses- 
sion to  the  detriment  of  tbe  defendant  with- 
out legal  claim  or  demand  therefor. 

Second,  tbe  Judgment  In  the  action  in 
ejectment  being  void,  no  right  of  any  charac- 
ter could  be  based  thereon;  that  t^  aheoiff 
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hlonself,  who  had  made  the  denuind  of  poaaea- 
tdou  of  plaintiff,  wbs  a  trespasser  If  he  at 
the  time  had  an  execution  or  writ  of  resti- 
tution upon  the  void  jud«^ent 

Third,  that  It  deTolved  upon  plaintiff  to 
show  an  ouster  for  possession  of  the  proper^ 
ty  turned  over  to  her  by  defendant;  that 
this  Is  a  prerequisite  for  the  right  to  sue 
for  breach  of  the  covenant  of  warranty  un- 
less tlie  owner  and  holder  of  paramount  ti- 
tle has  made  demand  for  possession  of  the 
property.  In  such  case  proof  of  ownership 
at  the  time  of  the  party  to  whom  iKMsesslon 
was  delivered  Is  Incumbent  upon  the  grantee; 

Fourth,  that  defendant  la  not  estopped  to 
deny  the  title  of  parties  who  executed  the 
deed  of  trust  to  him  after  sale  and  purchase 
under  the  deed  of  trust,  and  that  this  being 
true  there  is  a  total  failure  of  proof  as  to 
paramount  title  in  the  parties  to  whom  the 
possession  was  given ;  there  is  no  proof  that 
they  ever  had  any  title  to  the  property;  there 
is  no  proof  that  they  have  title  to  the  prop- 
erty to-day ;  there  Is  no  proof  that  they  are 
the  same  parties  who  claimed  the  property 
at  the  time  the  deed  of  trust  was  executed. 

[1]  We  may  remark,  before  considering 
these  assignments,  that  it  is  rightly  conceded 
that  the  deed  of  trust  from  the  guardian 
and  curator  of  the  Haynes  children  was  ab- 
solutely void.  The  probate  courts  of  our 
state  have  no  power  to  authorize  the  sale  or 
incumbrance  of  the  property  of  minor  wards 
except  for  the  education,  support  and  main- 
tenance of  the  minor  or  for  investment.  So 
our  Supreme  Court  held  in  Capen  v.  Garrison, 
193  Mo.  335,  loc.  dt  348  et  seq.,  92  S.  W. 
SeS,  5  L.  R.  A.  (N.  S.)  838,  and  so  our  court 
held  in  Leet  v.  Oratz,  92  Ma  AppL  422,  loa 
dt  436,  and  following. 

[2, 3]  Notwithstanding  that,  aU  the  title 
whldi  the  defendant  here  had  to  this  lot,  so 
far  as  appears,  came  through  this  deed,  and 
that  title  was  that  of  the  Haynes  heirs, 
acting  or  assuming  to  act  through  their 
guardian  and  curator.  So  they  stood  as 
grantors  of  defendant:  he  acquired  all  the  ti- 
tle he  had  through  a  purchase  at  a  sale  un- 
der the  deed  of  trust  made  by  the  trustee. 
With  this  fact  in  evidence  the  court  at  the  in- 
stance of  plaintiff  gave  the  third  declaration 
of  law  in  which  it  declared  that 

"If  the  parties  from  whom  defendant  derived 
title  or  claimed  to  derive  title  •  ♦  •  are  the 
game  parties  as  those  who  demanded  posses- 
sion and  to  whom  possession  was  given  by 
plaintiff  of  the  premises  in  question,  then  de- 
fendant is  estopped  to  deny  that  they  (were) 
the  holders  of  the  paramount  title  in  the  absence 
of  evidence  tending  to  show  valid  conveyance 
by  these  parties  of  their  title  since  the  date  of 
the  deed  under  which  the  defendant  claimed  or 
claims  title." 

We  are  referred  to  no  case  that  precisely 
covers  this.  It  is  true  that  In  Gutter  t.  Wad- 
dlngham,  33  Mo.  269,  loc.  Cit  282,  our  Su- 
preme Court  held 

"That  a  vendee  holding  by  deed,  holds  ad- 
versely to  his  vendor,  and  is  not  estopped  to 
d«ny  ilia  vendor's  title." 


Ttie  cases  referred  to  in  the  Cutter  Case 
as  settling  this  in  our  state  are  Maddot  v. 
ItabreuU,  9  Mo.  477,  43  Am.  Dec.  650 ;  JoecJi:- 
el  v.  Easton,  11  Mo.  118,  47  Am.  Dea  142 : 
Landes  et  aL  v,  Perkins,  12  iMo.  238;  and 
Blair  V.  Smith,  16  Mo.  273.  In  every  one  of 
these^  as  well  as  in  Cutter  t.  Waddlnghnm, 
supra,  the  vendee  either  relied  upon  ad- 
verse possession,  or  showed  a  title  8ui)erl- 
or  to  that  of  his  vendor.  That  did  not  oc- 
cur here.  This  defendant  showed  no  out- 
standing title  to  defeat  that  of  his  grantors. 
That  those  grantors  were  the  same  persons- 
to  whom  the  plaintiff  here,  through  the  sher- 
iff, surrendered  possession,  Is  not  disputed: 
they  were  the  Haynes  heirs.  Identity  of 
name,  in  the  absence  of  proof  to  the  contraryr 
is  identity  of  person. 

In  Steele  v.  Culver,  158  Mo.  136,  loa  dt. 
138,  59  S.  W.  67,  it  is  said  that 

"It  requires  no  dtation  of  authority  to  show 
that  a  man  cannot  question  a  title  pven  by  him- 
self or  hold  possessioD  of  the  land  in  the  face- 
of  his  own  deed." 

In  State  Bank  of  West  Union  v.  Keeney, 
134  Mo.  App.  74,  loc.  dt.  79,  114  S.  W.  553, 
665,  it  is  said  quoting  from  Adams  t.  Wild- 
es, 107  Mass.  123: 

"A  vendor  is  estopped  from  setting  up  title 
in  a  third  party,  where  the  assertion  of  such 
title  is  equivalent  to  the  admission  of  the  breach 
on  his  part  of  an  implied  warranty  of  title. 
•  •  •  In  a  contest  between  himself  and  his 
vendee,  he  should  not  now  be  beard  to  say  that 
be  had  no  title  at  the  date  of  the  sale,  although 
at  that  date  he  asserted  to  his  vendee  that  he 
bad  a  good  title." 

We  see  no  error  in  ttiis  third  dedaration. 

[4]  A  Judgment  in  ejectment  against  the 
terre  tenant  when  the  covenantor  In  the  deed 
is  made  party  to  the  suit  is  to  be  received 
in  evidence  as  concluding  the  question  of 
paramount  title.  It  Is  competent  for  that 
purpose. 

[I]  On  the  other  hand,  when  no  such  judg- 
ment is  given,  the  covenantee  whose  title  has 
failed  may  nevertheless  recover  for  the 
breach  from  the  covenantor  by  showing  a 
surrender  to  a  paramount  title.  As  we  shall 
hereafter  see,  we  think  that  in  this  case  there 
was  enough  shown  to  disclose  that  plaintiff 
surrendered  to  a  paramount  title  and  that 
the  Judgment  may  be  irregular  Is  unim- 
portant. In  other  words,  plaintiff's  right 
of  recovery  is  suffldently  made  to  appear  by 
showing  that  Harvey's  title  was  derived 
from  the  Haynes  heirs  through  the  void  pro- 
ceeding in  the  probate  court;  hence  it  fol- 
lows that  he  Is  eatoppei  from  denying  in 
this  suit  by  his  grantee  against  him  for 
failure  of  title  the  validity  of  the  title  of  his 
immediate  grantor.  Harvey  cannot  dispute 
that  the  title  he  tried  to  convey  to  this  plain- 
tiff Is  good;  that  that  Is  the  paramount  and 
the  only  title,  that  title  under  a  void  proceed- 
ing In  the  probate  court 

[6,  U  But  it  is  said  that  plaintiff  here  has 
failed  to  show  ouster  of  her  possession  of 
the  property.  This  on  the  ground  that  any 
execution  or  writ  of  i«etltatiou  which  maj 

Google 


Digitized  by ' 


>8' 


Mo.) 


BAKER  ▼.  HAKVBT 


bare  been  In  the  handa  of  the  sheriff  when 
he  demanded  posaeesion  was  void,  as  no  val- 
id wilt  coold  Issue  on  what  Is  claimed  to  be 
a  void  Indsment  rendered  In  the  action  In 
ejectment 

The  Judgment  In  that  action  In  whldi  the 
Haynee  heirs  were  plaintiffs  and  this  plain- 
tiff defendant,  after  the  title  of  the  caose. 
and  setting  out  that  the  parties  appeared  by 
their  respective  attorneys  and  announced 
themselves  ready  for  trial,  waiving  a  Jury, 
recites  that  the  evidence  being  produced,  the 
court  finds  that  defendant  (plaintiff  here) 
Is  Indebted  to  the  plaintiffs  (the  Haynes 
belrs)  "In  the  sum  of  two  hundred  sixteen 
dollars  ($216),  month's  rent  and  profits  to 
the  amount  of  $600  and  possession,"  and  It 
proceeds  to  adjudge  that 

"Plaintiffs  liave  and  recover  of  and  from  the 
defendant  the  snm  of  two  hundred  sixteen  dol- 
lars ($216),  month's  rent  and  profits  |60O  and 
possession  and  the  cost  of  the  proceeding  and 
execution  issne  therefor." 

No  lot  Is  described  of  which  possession  Is 
awarded.  What  form  of  execution  Issued  un- 
der this  Judgment  Is  not  in  evidence.  Ccn- 
cededly  this  Judgment  would  not,  in  Its  shape 
as  entered,  sustain  an  order  of  restitution 
for  the  lot  involved,  or  for  any  lot,  but  we 
do  not  think  It  Is  void:  It  could  have  been 
anaended.  Howell  ▼.  Sherwood,  242  Mo.  513, 
loc.  dt  546,  147  S.  W.  810;  Id.,  213  Mo.  565, 
112  S.  W.  60.  Notwithstanding  this  form  of 
judgment,  the  sheriff  of  the  county,  purport- 
ing to  have  In  his  hands  an  execution  Issued 
In  the  canse,  and  In  law  acting  for  the  plain- 
tiffs In  the  execution,  the  Haynes  heirs,  de- 
manded the  possession  of  the  property,  and 
the  plaintiff  here  turned  over  that  possession 
to  him,  presumably  for  the  Haynes  heirs, 
who  thereupon  entered  Into  possession  and 
so  held  possession  until  they  subsequently 
sold  it  to  a  third  party.  Beyond  doubt  this 
plaintiff  surrendered  possession  imder  the  be- 
lief that  she  was  doing  so  In  compliance  of 
the  judgment  of  the  court  in  the  action  of 
ejectment.  She  was  a  party  to  It ;  she  knew 
that  It  had  gone  against  her  and  that  the 
Haynes  heirs  had  prevailed,  and  when  the 
sheriff  demanded  possession  ostensibly  under 
a  writ  issued  in  that  case,  Ignorant  of  the 
facts,  she  surrendered  possession.  Under  this 
state  of  facts  we  think  that  this  plaintiff  was 
authorized  and  warranted  in  jdelding  posses- 
sl<m  to  the  sheriff  as  for  the  Haynes  heirs 
as  lawfully  entitled  to  possession,  and  that 
it  sufficiently  appears  that  at  that  time  the 
Haynes  heirs  held  the  paramount  title. 

Mrs.  Eaker  had,  so  far  as  the  evidence 
here  discloses,  never  employed  any  attorney 
to  defend  that  action.  The  attorneys  who  did 
defend  It  were  employed  by  Mr.  Harvey.  It 
does  not  appear  that  those  attorneys  gave 
her  any  notice  of  any  defect  in  the  Judgment; 
she  was  notified  by  the  sheriff,  with  the  exe- 
cution In  his  hand,  that  Judgment  had  gone 
against  her.  That  Judgment,  however  in- 
formal, certainly  established  the  fact  that 
the  defense  to  the  action  of  ejectment  was 


unavailing  and  that  the  Haynes  heiia  had 
prevailed.  All  in  Issue  there,  oubedde  of 
monthly  rents  and  damages,  was  the  right  of 
the  Haynes  heirs  as  holders  of  a  title  para- 
mount to  that  which  Mrs.  Eaker  held  under 
Mr.  Harvey,  to  the  right  of  possession.  The 
error  in  entry  of  the  Judgment,  a  misprision 
of  the  clerk,  surely  ought  not  to  foreclose  the 
claim  of  Mrs.  Eaker  to  the  protection  of  the 
Judgment  She  had  every  reason  to  believe 
that  It  was  a  Judgment  the  effect  of  which 
was  to  dispossess  her.  There  is  no  sugges- 
tion that  the  attorneys  In  that  action,  and 
who  were  those  employed  by  Mr.  Hatvey,  ever 
notified  her  that  the  Judgment  was  defective 
and  did  not  warrant  her  evlctloa  It  is 
doubtful  whether  they  knew  It  themselves,  or 
whether  any  one  Icnew  It  until  Mr.  Williams, 
acting  for  Mr.  Harvey  and  himself,  discov- 
ered its  defect,  and  that  was  after  Mrs. 
Eaker  had  surrendered  xxnseaslon  under,  as 
she  supposed,  and  had  every  reason  to  sup- 
pose, a  Judgment  of  the  court  ousting  her. 

It  was  the  undoubted  duty  of  the  attor- 
neys in  the  case  employed  by  and  In  fact  rep- 
resenting Mr.  Harvey,  to  have  watched  the 
entry  of  that  Judgment  and  it  not  one  author- 
izing surrender  of  possession,  it  was  their- 
duty  to  have  notified  Mrs.  Eaker  of  the  de- 
fect. They  gave  her  no  such  notice.  It  Is 
a  question  which  we,  however,  do  not  de- 
cide, whether,  even  with  that  defect  in  tho 
entry  of  the  Judgment,  Mrs.  Eaker  could  not 
have  waived  it  She  knew  what  was  in  is- 
sue in  the  action  of  ejectment  The  sheriff 
coming  to  her  with  what  purported  to  be  an 
execution  dispossessing  her,  was  notice  to 
her  of  how  the  case  had  ended;  that  is,  in 
favor  of  the  Haynes  heirs  and  against  her, 
and  to  avoid  further  expense  and  litigation, 
it  may  be  that  she  could  waive  the  defect. 
Parties  are  not  bound  to  make  useless  de- 
fenses. It  is  sufficient  to  say  that  acting  on 
the  belief  of  the  sufficiency  of  the  Judgment, 
she  did  surrender  possession,  and  to  those 
then  holding  paramount  title. 

Under  such  a  state  of  facts  it  would  be 
highly  unjust  to  hold  that  the  surrender  of 
possession  by  Mrs.  Eaker  was  voluntary. 
Such  a  holding  would  be  so  technical  as  to 
lose  sight  of  the  very  right  of  a  case  and 
sacrifice  that  right  to  a  quibble,  relegating 
us  to  the  days  when  courts  were  more  con- 
cerned with  forms  than  substance.  Our  stat- 
utes. Revised  Statutes  190B,  |  2082,  forbids 
this,  and  our  courts  are  always,  in  a  proper 
case,  glad  to  obey  it 

We  see  no  error  in  the  action  of  the  court 
In  giving  the  two  other  declarations  of  law 
asked  by  plaintiff,  nor  In  its  refusal  to  give 
those  asked  by  defendant;  It  gave  three 
which  covered  the  view  of  defendant  but 
found  against  him  on  the  facts. 

Our  conclusion  on  the  case  is,  that  the 
Judgment  of  the  trial  court  is  for  the  ri(^t 
party.     That  Judgment  is  affirmed. 

NOBTONI  and  ALLEN,  J3.,  concur. 
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RIVERS  V.  NORMAN.    (No.  14090.) 

(St.  Louis  Court  of  Appeals.     Miasouri.    Nor. 

2,  1916.) 

1.  Pi.EADiita  €=>433  —  PiTinoN  —  Ajdke  bt 
Vkbdict. 

In  an  action  for  malicious  prosecution  of  a 
civil  action,  the  petition  averred  that  defendant 
conveyed  to  plaintiff  by  warranty  deed,  duly  ex- 
ecuted and  delivered,  certain  real  estate;  that 
defendant  thereafter,  with  evil  and  malicioua  in- 
tent and  without  cause,  to  injure,  cheat,  and  de- 
fraud plaintiff  ot  the  property,  instituted  against 
him  a  civil  action  secretly  to  deprive  him  of  his 
title  in  the  realty  deeded  to  him  by  defendant; 
that  in  cAinection  with  the  action  defendant 
filed  with  the  recorder  of  deeds  a  notice  of  lis 
pendens  depriving  plaintiff  of  the  power  to 
transfer  good  title  to  the  realty  until  the  action 
should  be  determined  and  the  title  adjudged  to 
be  in  the  plaintiff;  and  that,  because  of  uie  in- 
stitution of  the  suit,  plaintiff  was  forced  to  de- 
feud  his  title  to  the  land.  Defendant  contend- 
ed that  the  petition  was  fatally  defective  as  fail- 
ing to  aver  that  plaintiff  was  the  owner  of  the 
land  or  had  some  interest  therein  at  the  time 
of  the  alleged  institution  of  suit  against  him 
by  defendant  Held,  that  such  contention  was 
unsound,  since  the  petition  clearly  proceeded 
upon  the  theory  that  plaintiff  was  Uie  owner  of 
the  land  at  the  tune,  which  appeared  by  reason- 
able and  fair  implication  and  intendment, 
though  not  directly  alleged,  while  where  a  peti- 
tion is  assailed  after  verdict  it  is  to  be  liberal- 
ly construed  and  given  the  benefit  of  every  in- 
ference fairly  and  reasonably  to  be  drawn  from 
the  facts  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1451-1477;  Dec.  Dig.  «i=»433; 
Malicious  Prosecution,  Cent.  Dig.  g  111.] 

2.  PuEADiMo  «=>433— Waitbb  of  Dbtect  bt 

AMSWEB— AlDBB    B7   VEBDICT. 

Where  a  petition  utterly  fails  to  state  facts, 
either  directly  or  inferentially,  snfficient  to 
constitute  a  cause  of  action,  it  is  open  to  attack 
in  the  appellate  court,  since  such  a  pleading 
is  insufficient  to  ^ve  the  trial  court  jurisdiction, 
and  the  defect  is  not  waived  by  answer  nor 
cured  by  verdict 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  1461-1477;  Dec.  Dig.  «=»433; 
Malicious  Prosecution,  Cent.  Dig.  {  111.] 

3.  Malicious  Pbosecdtion  ®5a68— Action — 
Punitive  Damages. 

Punitive  damages  are  allowable  in  a  suit 

for  the  malicious  prosecution  of  a  civil  action. 

[Ed.   Note. — For   other  cases,   see   Malicious 

Prosecution,  Cent  Dig.  i  167;    Dec.  Dig.  «=» 

68.] 

Appeal  trom  St.  Loula  Circuit  Conrt;  Bo* 
gene  McQulllln,  Judge. 

"Not  to  be  offlcially  published." 

Action  by  Julian  H.  lUvera  against  Wil- 
liam W.  Norman.  Judgment  for  plaintiH, 
and  defendant  appeals.    Affirmed. 

J.  L.  Fort,  of  Dexter,  and  Hope,  Selbert  Se 
Reeder,  of  St  Louis,  for  appellant  Cleve- 
land A.  Newton  and  Rlppey  &  Kingsland,  all 
of  St  Louis,  for  respondent 

ALLEN,  J,  This  is  an  action  whereby 
plaintiff  seeks  to  recover  damages,  compensa- 
tory and  punitive,  for  the  alleged  malioious 
Institution  and  prosecution  of  a  civil  action 
against  him  by  the  defendant  There  was  a 
verdict  below  for  plaintiff  for  $1,100  actual 
damages  and   $1,0(X)  punitive  damages,  and 


from  a  Judgment  entered  upon  sncb  verdict 
the  defendant  appealed.  Appellant  however, 
has  brought  here  only  the  record  proper,  and 
the  appeal  involves  merely  the  sufficiency  of 
the  petition  to  sustain  the  verdict  and  Judg- 
ment   The  petition  is  as  follows: 

"Plaintiff  states  that  on  the  17th  day  of  Au- 
gust 1908,  defendant  granted,  bargained  and 
sold,  conveyed  and  transferred,  unto  plaintiff, 
by  warranty  deed  duly  executed  and  delivered, 
certain  lots,  tracts,  and  parcels  of  land  or  real 
estate  lying,  being,  and  situate  in  Stoddard 
county,  Missouri,  and  described  as  follows :  Tbe 
southwest  quarter  (,%)  of  section  thirty-five 
(35),  township  twenty-four  (24),  range  twelve 
(12j  east,  containing  one  hundred  and  sixty 
(1(H))  acres. 

"Plaintiff  states:  That  on  the  3d  day  of 
January,  1910,  defendant  with  evil  and  mali- 
cious intent  and  without  cause,  contriving  and 
intending  to  in.iiire,  cheat,  and  defraud  plaintiff, 
did  institute  against  plaintiff  in  tbe  circuit 
court  of  Stoddard  county.  Mo.,  a  certain  civil 
action,  the  purpose  of  wlilch  was  secretly,  sur- 
reptitiously, and  without  direct  notice  to  de- 
prive plaintiff  of  his  title  and  interest  in  and 
to  said  land  or  real  estate,  deeded  to  him  by 
defendant  as  aforesaid.  That  a  petition  was 
filed  in  said  action  in  which  defendant  Norman 
(who  was  plaintiff  in  said  action)  stated  that 
he  was  the  owner  of  said  land  or  real  estate,  but 
that  plaintiff  Rivers  ^who  was  defendant  in 
said  action)  was  claiming  some  right,  title,  or 
interest  in  and  to  said  land  or  real  estate,  the 
nature  of  which  was  unknown  to  said  defendant 
Norman,  except  that  it  was  adverse  to  him,  tho 
said  Norman.  That  in  connection  with  said 
action  said  Norman  filed  with  the  recorder  of 
deeds  of  Stoddard  county.  Mo.,  affecting  said 
land  or  real  estate,  a  notice  of  lis  pendens,  de- 
priving plaintiff  of  the  power  to  transfer  with 
good  title  the  said  land  or  real  estate  until  said 
action  should  be  detemined  and  the  title  to 
said  land  or  real  estate  adjudged  to  be  in  the 
plaintiff  herein.  That  defendant  Norman  pray- 
ed the  court  to  quiet  tbe  title  to  said  land  or 
real  estate  and  to  adjudge  and  decree  the  title 
to  be  vested  in  him,  and  not  in  plaintiff,  and 
for  such  other  relief,  orders,  and  decrees  against 
plaintiff  herein  as  to  the  court  should  seem  meet 
and  just,  and  that  the  costs  in  said  action  be 
adjudged  against  said  Rivers,  the  plaintiff  here- 
in. That  in  instituting  and  maintaining  said 
action,  and  filing  said  notice  of  lis  pendens,  de- 
fendant evilly,  maliciously  and  wickedly,  wrong- 
fully and  illegally,  abused  the  process  of  the 
court  and  damaged  and  wronged  this  plaintiff. 

"Plaintiff  states:  That  the  said  statonents 
made  in  said  petiticm  were  folse,  and  were 
known  so  to  be  by  defendant  at  the  time  said 
action  was  filed,  and  at  the  time  said  notice  of 
lis  pendens  was  filed,  and  all  the  time  daring 
the  pendency  of  said  actirai.  That  no  ground 
existed  for  filing  of  said  action  or  said  notice  of 
lis  pendens,  and  that  defendant  bad  no  probable 
cause  to  believe  that  any  such  ground  existed, 
and  that  said  action  was  instituted  and  said 
notice  of  lis  pendens  was  filed  by  defendant  will- 
fully, wrongfully,  and  with  evil  and  malicious 
intent.  That  no  direct  notice  of  the  filing  of 
said  action,  and  no  notice  of  tbe  filing  of  said 
notice  of  lis  pendens,  was  served  upon  plaintiff, 
but  that  defendant  obtained  only  constructive 
service  upon  plaintiff  by  publication,  although 
plaintiff  was  and  still  is  a  resident  of  this  city 
and  state. 

"Plaintiff  states:  That  he  was  forced  to  de- 
fend his  title  to  said  land  or  real  estate,  and 
that  said  action  was,  by  order  of  court,  final- 
ly dismissed  on  April  28,  1911,  after  plauitiff 
had  discovered  that  said  action  had  been  brought 
and  had  entered  his  appearance  to  contest  the 
same.     That  he  was  put  to  expense  in  tbe  sum 
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of  |260  in  defending  said  acdan,  brought  by 
defendant  with  evil,  malicious,  and  wicked  in- 
tent and  without  cause  as  aforesaid,  and  was 
damaged  in  the  sum  of  $1,000. 

"Wherefore  plaintiff  praye  judgment  against 
defendant  in  the  sum  of  $1,260  actual  damages 
and  $1,000  punitive  or  exemplary  damages,  and 
costs  of  this  action." 

[1]  Appellant's  contention  is  that  the  peti- 
tion Is  fatally  defective  tor  the  failure  of  the 
pleader  to  aver  that  plaintiff  was  the  owner 
of  the  land  in  question,  or  had  some  interest 
therein,  at  the  time  of  the  alleged  Institution 
of  the  suit  by  defendant  against  plaintiff  in 
the  circuit  court  of  Stoddard  connty.  It  is 
arged  tltat  such  allegation  of  ownership  on 
the  part  of  plaintiff  is  essential  to  the  state- 
ment of  the  cause  of  action  attempted  to  be 
alleged,  and  that  the  defect  is  one  going  to 
the  court's  jurisdiction  and  which  cannot  be 
cored  by  verdict  But  we  regard  appellant's 
contention  unsound,  for  the  reason  that, 
while  the  petition  does  not  is  direct  terms 
aver  that  plaintiff  was  the  owner  of  the  land 
at  tbe  time  of  the  alleged  institution  by  de- 
fendant of  the  said  suit  in  Stoddard  conn- 
ty, it  does  contain  averments  from  which 
this  may  t>e  readily  inferred — averments,  in 
fact,  which  appear  to  necessarily  imply  that 
plaintiff  had  title  to  the  land  at  the  time  in 
question. 

The  petition  alleges  that  on  August  17, 
1908,  defendant  sold  the  land  to  plaintiff,  by 
warranty  deed ;  that  the  defendant  instituted 
a  suit  in  Stoddard  connty,  "the  purpose  of 
which  was  secretly,  surreptitiously,  and  with- 
out direct  notice  to  deprive  plaintiff  of  bis  ti- 
tle and  interest  in  and  to  said  land  or  real 
estate,  deeded  to  him  by  defendant  as  afore- 
said." It  Is  then  alleged  that,  in  connec- 
tion with  such  action,  defendant  filed  in  the 
office  of  the  recorder  of  deeds  of  Stoddard 
county  a  notice  of  lis  pendens  affecting  such 
lands,  "depriving  plaintiff  of  the  power  to 
transfer  with  good  title  his  said  land  nntil 
said  action  should  be  determined."  It  is  fur- 
ther alleged  that  because  of  the  institution 
of  the  suit  in  Stoddard  county  plaintiff  "was 
forced  to  defend  his  title  to  said  land."  In 
other  words,  the  petition  clearly  proceeds 
upon  the  theory  that  plaintiff  was  the  owner 
of  the  land  at  the  time  of  the  institution  of 
the  action  aforesaid  by  defendant ;  and  while 
it  does  not  allege  this  in  direct,  positive 
terms.  It  does  so  by  reasonable  and  fair  im- 
plication and  Intendment  The  purpose  of 
the  salt  Institnted  by  defoidant  could  not 


have  been  to  deprive  plaintiff  "of  his  title 
and  Interest  in  and  to  said  land,"  as  alleged, 
if  be  had  no  title  thereto  at  the  time;  nor 
could  the  filing  of  a  notice  of  lis  pendens 
have  deprived  plaintiff  of  his  power  to  trans- 
fer the  land,  "with  good  title,"  unless  the  ti- 
tle thereto  were  In  plaintiff ;  nor  could  plain- 
tiff have  been  required  to  defend  his  title  to 
the  land  If  he  had  none.  Such  allegations 
'necessarily  imply  ownership  of  the  land  by 
plaintiff,  and  after  verdict  the  petition  should 
not  be  held  to  be  fatally  defective  for  want 
of  a  positive  averment  to  this  effect 

The  rule  Is  that  where  a  petition,  as  here, 
is  assailed  after  verdict,  It  is  to  be  liberally 
construed  In  favor  of  the  pleader,  giving  the 
latter  the  benefit  of  every  Inference  which 
may  be  fairly  and  reasonably  drawn  from 
the  facts  pleaded.  And  it  is  to  be  held  good 
against  such  attack  if  merely  by  reasonable 
intendment  and  fair  implication  it  states  a 
cause  of  action,  though  it  may  have  been 
subject  to  attack  below,  ab  the  proper  time, 
for  imperfections  which  the  verdict  served 
to  cure.  See  Thomasson  v.  Insurance  Co., 
217  Mo.  485,  116  S.  W.  1092 ;  Nolan  v.  Rail- 
road, 250  Mo.  614,  616,  157  S.  W.  637 ;  Mun- 
cbow  V.  Munchow,  96  Mo.  App.  553,  70  S.  W. 
386 ;  Finer  v.  Nichols,  176  Mo.  App.  525,  157 
S.  W.  1023. 

[2]  It  is  true  that  our  courts  hold  that, 
where  a  petition  utterly  fails  to  either  di- 
rectly or  Inferentlally  state  facts  sufficient  to 
constitute  a  cause  of  action,  it  is  open  to  at- 
tack even  In  the  appellate  court  In  such 
case  the  pleading  is  regarded  as  Insufilcient 
to  give  the  trial  court  jurisdiction  over  the 
subject-matter  of  the  action,  and  the  defect 
is  held  to  be  one  which  is  not  waived  by  an- 
swer nor  cnred  by  verdict  But  this  rule 
has  no  application  to  the  case  in  hand.  If, 
as  here,  a  material  matter  is  not  expressly 
averred  in  the  petition,  but  is  necessarily  im- 
plied by  what  is  stated,  the  defect  is  cured 
by  tlie  verdict 

[3]  The  point  made  by  appellant  that  puni- 
tive damages  are  not  allowable  in  a  case  of 
this  charact£r  is  clearly  devoid  of  merit. 
The  amount  of  the  verdict  is  a  matter  not 
before  us,  since  the  evidence  has  not  been 
brought  up. 

The  Judgment  should  be  affirmed,  and  It 
la  BO  ordered. 

RBTNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cnr. 
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CJOPBLAND  T.  PYBTLH.    (Na  1638.) 

{Springfield  Court  of  Appeals.    MisaourL    Not. 
18,  1915.) 

HlOHWATB  «=»68  —  Encboachuknt  —  Evi- 
DENCB— Establishment. 

In  an  action  for  encroachment  upon  a  pub- 
lic highway  by  the  construction  of  a  fence  across 
the  road,  evidence  held  not  sufficient  to  show 
such  an  expenditure  of  public  money  or  labor  a* 
to  vest  title  to  the  road  in  the  county,  under 
Rev.  St  1909.  i  10446,  providing  that  aU  roads 
opened  by  order  of  the  county  court  that  have 
been  used  as  a  public  highway  by  the  traveling 
public  for  ten  years  or  moK  and  roads  that 
have  been  used  lor  such  period  and  upon  which 
public  money  or  labor  has  been  expended  shall 
be  deemed  legally  established  roads. 

[Ed.  Note. — For  other  cases,  see  Highways, 
-Cent.  Dig.  H  220-233 ;   Dec.  Dig.  <S=>6S.] 

Error  to  Circuit  Court,  Shannon  Connty; 
W,  N.  Evans,  Judge. 

Suit  by  A.  D.  Copeland,  Road  Overseer 
District  No.  2,  Pike  Creek  Township,  Shan- 
non County,  Mo.,'  against  W.  W.  Pyrtle.  De- 
cree for  complainant,  and  defendant  brings 
-error.     Reversed. 

S.  A.  Gnnningbam  and  G.  S.  Sizemore,  both 
of  Eminence,  and  S.  L.  Clark,  ot  Tan  Bntwi, 
for  jtlalfitlfl  In  error. 


ROBERTSON,  P.  J.  The  petition  alleges 
the  encroachment  of  the  defendant  with 
bis  fence  on  the  Winona,  Low  Wassle,  and 
Van  Buren  public  road,  In  Shannon  county, 
"at  and  near  the  line  between  the  north  half 
of  the  southwest  quarter  and  the  south  half 
of  the  southwest  quarter  of  section  24," 
township  27,  range  3.  It  Is  alleged  that  this 
road  was  establlahed  about  May  1, 1914,  and 
that  for  more  than  ten  years  prior  thereto 
said  road  had  been  worked  annually,  and 
public  money  spent  thereon  to  keep  the  same 
In  repair.  The  prayer  of  the  petition  Is  that 
defendant  be  ejected,  that  the  nuisance  be 
abated,  and  that  defendant  be  forever  en- 
joined from  having  and  maintaining  said 
fence  across  said  road.  The  defendant  owns 
the  disputed  portion  of  the  land  Inclosed 
within  hlB  fence,  imless  the  title  thereto  is 
vested  In  the  county. 


At  the  trial  the  testimony  disclosed  that 
the  i>ortlon  of  the  road  upon  which  defend- 
ant's fence  encroached  had  been  used  by  the 
public  as  a  highway  since  1902,  but  there 
Is  no  evidence  of  such  expenditure  of  pub.K; 
money  or  labor  thereon  prior  to  1906,  as  re- 
quired to  vest  title  in  the  county  under 
section  10446,  R.  S.  1909;  section  9472  and 
96W,  R.  S.  1899.  The  first  witness  for  the 
plaintiff  (Coker)  testified  that  he  did  some 
work  for  the  railroad  in  1902,  putting  in  a 
crossing  for  this  road,  and  fencing  up  a  por- 
tion of  the  railroad  right  of  way,  which  re- 
sulted in  a  change  of  the  travel  from  the 
old  public  road  running  In  a  southerly  direc- 
tion, as  then  located,  to  an  easterly  direc- 
tion and  to  its  present  location.  Another 
witness  (Polk)  testified  that  he  helped  build 
the  railroad  crossing.  This  witness  testified 
that  he  had  furnished  a  man  to  work  the 
road,  but  could  not  say  that  the  road  bad 
been  worked;  neither  did  be  say  that  he 
furnished  this  man  to  work  on  the  particular 
portion  of  the  road  In  controversy.  A  wit- 
ness by  the  name  of  Allen,  who  stated  that 
he  had  always  been  blind,  testified  that,  'to 
the  best  of  his  knowledge,  the  road  had  been 
worked  since  1902."  Witness  Sartin  could 
not  say  whether  that  part  of  the  road  in 
question  was  worked  In  1903  and  1904.  J.  a 
Norton,  road  overseer  in  1802,  testified  that 
be  worked  to  this  disputed  portion  of  thu 
road,  and  quit  by  order  of  the  commission- 
er. Several  witnesses  testified  positively  In 
behalf  of  defendant  that  no  work  was  done 
on  the  disputed  portion  of  the  road  prior  to 
1006. 

The  trial  court  found  that  the  defendant 
willfully  obstructed  the  road  by  building 
a  fence  across  the  same  and  entered  a  de- 
cree ordering  the  sheriff  of  the  county  to 
go  with  the  road  overseer  of  said  district 
and  remove  such  obstruction,  and  also  tor- 
ever  enjoin  and  restrain  defendant  from 
further  obstructing  said  road. 

The  Judgment  of  the  trial  court  Is  re- 
versed. 

FARBINQTON  and  STURGIS,  JJ.,  con- 
cur. 
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STOUT  y.  MISSOURI  FIDELITY  &  CASU- 
AI/TY  00.    (No.  14108.) 

(St.  IiOoiB  Oovrt  of  Appeals.    MiaaourL    Nor. 
2, 1916.    Rehearins  Denied  Nov.  20, 1916.) 

1.  INSUBANCB  «=»146— CONETTBUCnON  »  Fa- 

voB  OS  Insubbd. 

All  doubts  api>earing  on  the  face  of  the 
contract  sbovild  be  reBolved  in  favor  of  the  in- 
•ared. 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  iS  202,  294^298;   Dec.  Dig.  <Ss>146.] 

2.  CONTRAOTS  4=9817— OONSntaOnOR  AGAINST 
FOBFXITUBE. 

Forfeitures  are  not  favored,  and  are  to  be 
avoided,  rather  than  created  by  construction. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ii  1608-1527 ;  Dec.  Dig.  <8=>317.] 

8.  Inburanck  4s»349— Accident  Insuranok 

— CoNSTBUCnON— Xkbm. 

Insured  took  out  an  accident  policy  on  June 
4,  1912,  providing  that  after  payment  of  pre- 
mium it  should  take  effect  at  noon  of  that  date, 
and  continue  in  force  only  so  long  as  the  pre- 
miums were  paid  in  advance,  and  that  insured 
would  pajr  a  monthly  premium  of  $2.40,  the 
next  premium  being  payable  July  1,  1912,  and 
that  the  policy,  unless  renewed  by  the  payment 
of  the  premiums  in  advance,  would  expire  July 
1,  1912,  at  12  noon.  Insured  paid  the  sec- 
ond premium  on  July  1,  the  third  on  August 
1,  and,  the  fourth  premium  not  having  paid, 
was  accidently  killed  September  4,  1912, 
at  12:30  a.  m.  Held,  that  each  premium  pur- 
chased one  month's  insurance,  so  that  the  last 
gremium  continued  the  policy  in  force  until 
eptember  4th  at  noon,  and  the  beneficiary 
might  recover. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  891,  896-902,  913;  Dec  Dig.  «=» 

Appeal  from  St  Louis  drcait  Ooort; 
WUllam  T.  Jones,  Judge. 

"tfot  to  be  officially  pubUshed." 

Action  by  Cora  A.  Stout  against  the  Blia- 
Bonrl  Fidelity  &  Casualty  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

R.  M.  Sheppard,  of  Joplln,  and  Jobn  P. 
HcCanunon,  of  St  Louis,  for  appellant 
Rodgers  ft  Koemer,  of  St  Lonls,  for  re- 
spondent 

NORTONI,  J.  This  Is  a  salt  on  a  policy  of 
accident  insurance.  Plaintiff  recovered,  and 
defendant  prosecutes  the  appeal.  Plaintiff 
Is  the'  mother  of  the  Insured,  Edwin  A.  Stout, 
who  came  to  his  death  by  accidental  means 
through  the  overturning  of  an  automobile 
about  12 -.30  o'clock  a.  m.  September  4,  1912. 

But  one  question  is  for  consideration  here, 
and  that  relates  to  a  construction  of  the  pol- 
icy. It  is  asserted  on  the  part  of  defendant 
It  had  lapsed  by  its  terms  at  the  time  of  the 
acddeul,  while  plaintiff  insists  to  the  contra- 
ry. The  poUcy  is  In  amount  of  |1,700.  It 
was  Issued  to  Edwin  A.  Stout  June  4,  1912, 
and  by  its  terms  made  payable  to  plaintiff, 
his  mother,  in  event  of  the  accidental  death 
of  the  Insured.  The  policy  stipulates  for  the 
payment  of  a  monthly  premium  of  $2.40  per 


month.  It  stipulates,  too,  that  it  shall  take 
effect  at  12  o'clock  noon  on  the  date  of  Its  de- 
livery to  the  Insured.  Such  delivery,  as 
above  stated,  was  made  to  the  Insured  on 
June  4,  1912.  Another  provision  is  to  the  ef- 
fect that  it  shall  continue  in  force  only  so 
long  as  the  premiums  required  are  paid  when 
due  in.  advance.  It  provides,  too,  that  it  may 
be  consecutively  renewed  from  term  to  term, 
subject  to  its  condlticms  by  the  payment  of 
the  premiums  In  advance,  but,  if  not  so  re- 
newed, will  expire  on  July  1,  1912,  at  12 
o'clock  noon.  The  first  premium  was  paid 
on  June  4tb.  The  second  premium  was  paid 
on  July  1st.  The  third  premium  was  paid 
on  August  Ist  But  the  fourth  premium  of 
$2.40  was  not  paid  at  the  time  the  insured 
came  to  his  death  by  the  accidental  overturn- 
ing of  an  automobile,  which  as  above  stated, 
was  about  12:30  o'clock  on  the  morning  of 
September  4,  1912.  If  the  policy  Is  to  be  con- 
strued as  taking  effect  on  the  4th  day  of 
June  at  noon — L  e.,  on  the  day  of  Its  Issue — 
as  it  stipulates,  and  each  renewal  taken  Is  to 
continue  it  for  30  days,  then,  of  course,  it 
was  in  force  at  12:30  o'clock  on  the  morning 
of  September  4th  when  the  Insured  came  to 
his  death,  and  would  continue  In  force  un- 
til 12  o'clock  noon  of  that  day.  On  the  other 
hand.  If  the  policy  lapsed  on  the  1st  day  of 
September,  19i2,  for  the  nonpayment  of 
premium  on  that  day,  of  course,  no  recovery 
may  be  had  thereon.  The  sevewll  provisions 
of  the  policy  which  are  relevant  here  are  as 
follows: 

The  provision  as  to  when  the  policy  should 
go  into  effect  is  as  follows: 

"When  Effective.  (16)  This  policy,  providing 
the  policy  fee  has  been  paid  to  the  company, 
or  its  duly  authorised  agent,  shall  take  effect  as 
to  'such  mjury'  at  noon,  standard  time,  of  the 
place  of  residence  of  the  insured,  of  the  date 
neieof,  and  shall  continue  in  force  only  so  long 
as  the  premiums  required  hereon  are  paid  when 
due  in  advance  (wltnout  notice)  to  the  company 
at  its  home  ofiice  in  Springfield,  Missouri,  or 
to  the  person  designated  in  writing  by  the  com* 
pany  to  receive  them." 

The  amount  of  the  premiom  Is  stipulated 
as  follows: 

"I  further  agree  to  pay  to  the  company,  or  to 
such  other  person  as  ft  may  direct,  the  monthly 
premium  oftioo  and  *o/ioo  doUart,  in  advance, 
without  notice." 

Concerning  the  payment  of  future  premi- 
ums, the  schedule  of  warranttes  contains  the 
following  stipulation: 

"This  policy  may  be  consecutively  renewed 
from  term  to  term  subject  to  all  its  conditions, 
by  the  payment  of  the  premium  in  advance,  but, 
if  not  BO  renewed,  will  expire  on  July  1,  1912, 
at  12  o'clock  noon  (standard  time)  a^  place 
where  countersigned." 

Indorsed  on  the  back  of  the  poUcy  is  the 
following  provision: 

"Notice.  Premium  it  $H0  per  month.  Pay- 
able in  advance  without  notice.  The  next  pre- 
mium on  this  policy  will  be  due  and  payable  on 
or  before  the  1st  day  of  July,  A.  D.  1912." 
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The  italics  are  our  own. 

[1,  2]  From  these  It  appears  to  be  entirely 
dear  that  the  insured  agreed  to  pay  a  month- 
ly premium  of  $2.40  per  month,  and  that  such 
payments  were  to  become  due  and  payable 
on  the  1st  day  of  each  month,  but.  If  the 
provisions  of  the  policy  are  at  all  doubtful, 
they  are  to  be  construed  so  as  to  effectuate 
the  Insurance  and  not  to  defeat  It.  Indeed, 
the  rule  of  construction  which  obtains  in  in- 
surance law  is  to  the  effect  that  all  doubts 
appearing  on  the  face  Of  the  contract  shall 
be  resolved  In  favor  of  the  insured.  And  for- 
feitures are  not  favored;  in  other  words,  a 
forfeiture  is  to  be  avoided,  rather  than  cre- 
ated by  construction.  See  Stlx  v.  Travelers' 
Indemnity  Co.,  eta,  175  'Mo.  App.  171,  157  S. 
W.  870;  Mathews  v.  Modern  Woodmen  of 
America,  236  Mo.  326,  139  S.  W.  161,  Ann. 
Cas.  1912D,  483. 

[3]  Here  it  appears  to  be  clear  enongh  that 
the  insured  negotiated  the  indemnity  vouch- 
safed in  this  policy  on  the  4th  day  of  June, 
1912,  to  be  pnld  for  monthly,  in  consideration 
of  which  monthly  payments  of  premium  he 
was  to  have  one  month's  insurance.  It  is 
true  the  policy  provides  for  consecutive  re- 
newals, and  stipulates  that,  if  the  second 
premium  is  not  paid  in  advance,  it  will  ex- 
pire on  July  1,  1912,  at  12  o'clock  noon.  It 
provides,  too,  that  the  policy  shall  continue 
in  force  only  so  long  as  the  premiums  re- 
quired hereon  are  paid  when  due  in  advance. 
But  it  appears  the  premium  in  August  was 
promptly  paid.     The  policy  was  not  issued 


nor  delivered  to  the  insured  until  the  4th  day 
of  June.  It  took  effect  on  the  4th  day  of 
June  at  noon.  He  ^as  entitled  to  one 
month's  insurance  because  he  paid  on  that 
day  one  month's  premium.  It  is  true  Us 
nfflct  premium  was  due  on  the  1st  day  of 
July;  the  next  on  the  1st  day  of  August; 
and  the  next  on  the  Ist  day  of  September. 
But,  though  such  be  true,  the  premium  paid 
on  the  4th  day  of  June  purchased  one 
month's  Insurance — 1.  ev,  Insurance  until  noon 
on  the  4th  day  of  July — ^for  the  policy  de- 
nominates it  a  monthly  premium.  So,  too,  the 
premium  paid  on  the  1st  of  Jnly  pnichased 
one  month's  insurance,  or  continued  the  policy 
In  force  from  July  4tb  to  Auirnst  4th  at  noon, 
and  the  premium  paid  August  1st  continaed 
the  policy  in  force  from  August  4th  nntil 
S^tember  4th  at  noon;  otherwise  the  pay- 
ment of  one  month's  premium  would  pur- 
chase for  the  insured  but  26  days'  insuranis. 
The  courts  frown  npon  a  construction  of  am- 
biguous terms  In  Insurance  contracts  \rlilcb 
would  tend  to  defeat  tl»e  very  object  for 
which  the  insnranoe  was  negotiated.  There- 
fore the  words  "monthly  premium  of  |2.4(r 
must  be  given  effect.  The  case  of  Halsey  v. 
American  Cent.  Life  Ins.  Co.,  258  Mo.  659. 
167  8.  W.  951,  is  in  point  and  controls  the 
construction  of  the  contract  In  judgment 
here. 

The  Judgment  should  be  affirmed. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLKN,  J.,  concnr. 
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HA:;Zi£:Y  BEINE  &  CO.,  liimlted,  ▼. 

THWEATT.     (Na  206.) 

<Sopreme  Conrt  of  Arkansas.     Nov.  1,  1915.) 

£[oiie8tsi«lD  ®=>162—ABARD0NifKNr— Intent. 
Where,  after  death  of  his  wife,  the  owner 
of  a  homestead  continued  to  lire  in  the  house 
witli  bis  minor  son,  part  of  the  time  as  sole 
occupant,  part  of  the  time  after  he  had  rented 
the  house,  reserving  a  room  in  which  to  keep 
bis  famitore  and  for  occupancy  of  hiihself  and 
son,  until  he  pot  a  job  on  a  boat  requiring  his 
presence  at  night,  and  later  work  in  the  coun- 
try, at  ajl  times  reserving  the  room  and  keep- 
ing his  furniture  there,  intending  to  return  and 
live  there,  the  son  being  still  in  his  care,  bat 
staying  with  his  married  sister  when  the  father 
made  boat  trips,  but  with  the  latter  on  his  re- 
turn, there  was  no  abaitdonment  of  his  home- 
stead by  the  father. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Oent.   Dig.  H  315-319;    Dec.  Dig.   <S=»162.] 

Appeal  from  CXrcalt  Court,  Pcalrie  ODan- 
ty;  ThoB.  O.  Trimble,  Judge. 

Action  by  Hayl^  Beine  ft  Co.,  Limited, 
against  A.  Thweatt  Tbere  was  Judgment 
for  plaintiff,  upon  whidi  an  execution  was 
Issued.  Defendant  flled  a  scbedule  clntmlng 
personal  property  as  exempt  and  certain  real- 
ty as  a  homestead.  Plaintiff  flled  exceptions 
to  the  schedule,  which  were  overruled,  and  a 
supersedeas  issued.  PlalntUf's  motion  to 
quash  was  overrnled  on  appeal  to  the  circuit 
coiirt,  and  Judgment  rendered  against  him, 
from  which  he  appeals.    Affirmed. 

This  appeal  Involves  the  question  of  aban- 
donment of  a  homestead,  the  appellant  iii 
October,  1(913,  recovered  Judgment  against  A. 
Thweatt,  the  appellee,  upon  which  an  execu- 
tion was  issued  In  May,  1914.  Appellee  in 
July,  1914,  flled  a  schedule,  claiming  his  per- 
sonal property  exempt  and  two  acres  of 
ground,  with  the  residence  and  improvements 
thereon,  situated  about  a  quarter  of  a  mUe 
west  of  Des  Arc,  as  a  homestead.  Appellant 
flled  exceptions  to  the  schedules,  denying  that 
appellee  was  at  the  head  of  the  family,  his 
right  to  claim  the  land  as  a  homestead,  and 
alleged  that  he  bad  abandoned  It  The  ex- 
ceptions were  overruled,  and  a  supersedeas 
issued ;  and  upon  appeal  to  the  circuit  court, 
appellant's  motion  to  quash  was  overruled, 
and  Judgment  rendered  against  him,  from 
which  this  appeal  is  prosecuted. 

Thomas  &  Lee,  of  Clarendon,  for  appellant. 
Thweatt  &  Thweatt,  of  De  VaUs  Bluff,  for 
appellee. 

EaBBY,  J.  (after  stating  the  facts  as 
above).  Appellee  lived  in  his  home  on  the 
land  with  his  vrlfe  and  children  untU  the 
death  of  his  wife  in  1911.  His  daughter 
was  then  sent  away  to  school,  and  he  had  a 
fandly  to  live  in  the  home  with  him  and  his 
son  who  was  16  years  old.  Upon  the  return 
of  his  daughter  in  July,  1912,  they  continued 
to  live  in  the  house  until  her  marriage  in 
September,  and  he  and  his  son  until  Janu- 
ary, ^913,  when  appellee  rented  the  house  as 


a  tenant,  reserrlng  one  room  In  which  to 
keep  his  furniture  and  for  occupancy  of  him- 
self and  of  bis  son  until  August,  1913,  when 
he  got  a  Job  on  a  boat  that  required  his  pres- 
ence at  nU^t  and  later  work  in  the  country 
at.  another  place  near,  but  all  the  time  re- 
served the  room  and  kept  his  furniture  in 
the  house,  intending  to  return  and  live  there, 
and  testified  he  had  no  Intention  whatever  of 
abandoning  his  homestead.  The  son  Is  stUl 
in  his  carel  but  stays  with  his  sister  when 
the  father  is  on  the  traat  making  trips,  but 
with  the  father  upon  his  return. 

The  abandonment  of  a  homestead  is  virtu- 
ally a  question  of  intent,  to  be  determined 
from  the  tacts  and  circumstances  attendant 
upon  each  case.  In  Stewart  v.  Prltchard,  101 
Ark.  103,  141  S.  W.  505,  37  U  R.  A  (N.  S.) 
807,  the  court  said: 

"The  mere  removal  of  the  owner  with  his 
family  from  the  homestead  will  not  constitute 
such  an  abandonment.  It  is  well  settled  that  a 
temporary  absence  from  the  land,  where  there 
is  a  fixed  and  abiding  intent  to  return  to  it,  will 
not  occasion  an  abandonment  of  it  as  a  home- 
stead. It  has  been  frequently  held  that  if  a  re- 
moval from  a  homestead  is  caused  by  necessity, 
or  for  business  purposes,  or  for  any  other  reason 
which  requires  the  temporary  absence  of  the 
owner,  who  at  the  time  has  and  retains  a  fixed 
and  unqualified  intention  to  preserve  it  as  a 
homestead  and  to  return  to  it,  this  will  not  re- 
sult in  an  abandonment  of  the  land  as  a  home- 
stead. TumUnson  v.  Swianey,  22  Ark.  400 
[76  Am.  Dec.  432] ;  E'uper  v.  AJkire,  37  Ark. 
283 ;  Brown  v.  Watson,  41  Ark.  309 ;  Gates  v. 
Steele,  48  Ark.  539  [4  S.  W.  53] ;  Robinson  v. 
SwearinKen,  55  Ark.  55  [17  S.  W.  385] ;  Wilks 
V.  Vaughan,  73  Ark.  174  [83  S.  W.  913]." 

There  was  no  long-protracted  absence  of 
the  debtor  from  his  homestead  shown,  nor 
that  he  had  acquired  another  home,  and  such 
facts,  although  they  tend  to  show  an  aban- 
donment, do  not  necessarily  constitute  one. 
The  testimony  at  most  shows  but  a  tempo- 
rary removal  and  change  of  residence  by  the 
father  in  seeking  employment  for  the  sup- 
port of  himself  and  son  dependent  upon  him, 
without  any  Intention  of  abandonment,  and 
with  a  fixed  and  definite  purpose  of  returning 
to  and  preserving  the  home,  and  such  absence 
and  removal  was  not  such  an  abandonment 
as  forfeited  appellee's  homestead  right. 

The  Judgment  Is  affirmed. 


COUCH   V.   STARKS.     (No.   205.) 
'Supreme  Court  of  Arkansas.     Nov.   1,  1915.) 

1.  Replevin      «=5»72— Vebdict— Sufficubnct 
or  Evidence.     . 

Evidence  in  replevin  for  mules  held  snffi- 
cient  to  sustain  a  verdict  for  defendant. 

[Ed.    Note. — For    other    cases,    see    Replevin, 
Cent  Dig.  §$  292-295 ;    Dec.  Dig.  <S=72.] 

2.  HEPLErtN    «i»B9  —  IssTTES  —  Defendant's 

LlABII,nr  AS   INUOBSEB. 

In  replevin  for  mules,  where  it  appeared 
that  they  were  sold  by  plaintiff  to  one  who  gave 
his  note  for  the  purchase  money,  in  which  title 
was  reserved  until  payment  thereof,  and  thi}t 
on  the  buyer's  own  failure  to  pfty  he  procured 
defendant  to  indorse  a  note,  the  question  of  dft- 
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fendant's  liability  ag  indorser  of  the  note  coold 
not  be  determined. 

[Ed.  Note.— For  other  cases,  see  Betdevln, 
(%nt  Dig.  i{  257-279;   Dec.  Di«.  <S=>69.] 

Appeal  from  Circuit  Ctonrt,  Pulaski  Coun- 
ty; Quy  Fnlk,  Judge. 

Action  by  W.  J.  Conch  against  V.  Starks. 
Judgment  for  defendant,  and  plaintlfC  ap- 
peals.   Affirmed. 

A.  J.  Newman,  of  little  Rock,  for  appel- 
lant Jones  &  Owens,  of  Little  Rock,  for 
appellee. 

KIRBY,  3.  This  case  was  reversed  on  a 
former  api)eal  because  Starks  was  denied  a 
trial  by  a  Jury.  Stark  y.  Couch,  109  Ark. 
534,  160  S.  W.  853. 

Upon  the  trial  anew  there  was  testimony 
tending  to  show  that  the  property  In  contro- 
versy had  been  In  the  possession  and  under 
the  contr<A  of  the  appellee,  Starka  The 
mules  were  sold  by  appellant  to  <me  W.  M. 
Hutchinson,  who  gave  his  note  for  the  pur- 
chase money  in  which  the  title  was  express- 
ly retained  until  the  payment  of  the  note. 
Upon  Hutchinson's  failure  to  pay  the  note, 
Couch  demanded  the  return  of  the  mules 
and  Hutchinson  procured  appellee,  V.  Starks, 
to  Indorse  the  note,  and  appellant  states  that 
he  at  that  time  delivered  the  mules  to  Starks 
and  that  he  would  not  have  parted  with  the 
possession  of  them,  but  for  his  indorsement 
of  the  note.  He  also  stated  that  the  appti- 
lee  upon  the  demand  of  payment  of  the  note 
asked  for  further  time  until  he  could  sell 
some  cattle  and  procure  the  money  with 
which  to  pay  It  Appellee  admitted  signing 
the  note  as  indorser,  but  denied  that  the 
mules  were  ever  delivered  to  him,  or  that  he 
had  ever  had  them  in  his  possession.  Other 
witnesses  testified  supporting  his  statement 
that  he  had  never  had  them  in  his  posses- 
sion, and  there  was  some  testimony  tending 
to  show  that  they  had  been  in  his  possession; 
but  the  Jury  found  In  his  favor  upon  this 
point 

Appellant  has  no  ground  for  complaint  of 
the  instructions  given  by  the  court  which 
were  more  favorable  than  he  was  entitled  to. 
This  is  an  action  of  replevin.  In  which  the 
question  of  the  liability  of  Starks  as  the  in- 
dorser upon  the  Hutchinson  note  could  not. 
be  determined. 

There  was  no  error  committed  In  the  trial, 
and  the  evidence  Is  sufficient  to  sustain  the 
verdict 

The  Judgment  la  affirmed. 


US8ERY  V.  USSERT  et  aL    (No.  209.) 

(Supreme  Court  of  Arkansas,     Nov.  1,  1916.) 

Appeal  and  Ebbob  €=>766 — Recobd  on  Af- 
pkai^-Bbuefs  and  Abstracts. 

Where  a  brief  on  appeal  fails  to  abstract 
the  complaint  sufficiently  to  show  whether  a  de- 
murrer was  properly  sustained  or  not,  under 
Supreme  Court  rule  9,  requiring  appellant  to  file 


an  abstract  or  abridgment  of  the  transcript  set- 
ting forth  the  material  parts  of  tlie  pleadings 
upon  which  he  relies,  together  with  such  other 
statements  from  the  record  as  are  necessary  to 
a  full  understanding  of  the  questions  for  review, 
die  decree  of  the  court  bdow,  disposing  of  tlie 
case  on  demurrer,  will  b«  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3101,  3128 ;  Dec.  Dig.  «=» 
766.] 

Appeal  from  Garland  C!hancery  Court; 
Jethro  P.  Henderson,  Chancellor. 

Suit  by  Stella  Ussery  against  Jim  Ussery 
and  otiiers.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

See,  also,  113  Ark.  36,  166  S.  W.  946. 

Davles  &  Davlee,  of  Hot  Springs,  for  ap- 
pellant Au  Curl,  of  Hot  Springs,  for  ap- 
pellees. 

SMITH,  J.  Appellant  states  that  she  was 
the  plaintiff  in  the  complaint  filed  In  the 
chancery  court  which  she  denominated  a 
"blU  of  review."  It  U  stated  In  the  brief 
that: 

"And  upon  the  presentation  of  plaintiff's  bill 
of  review  the  court  finds  as  matters  of  law  that 
the  same  does  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action  against  eitlier  of  the 
defendants,  and  as  to  the  defendant  or  inter- 
vener A.  Curl  it  shows  on  its  face  that  there  ii 
no  cause  of  action  against  him." 

It  la  not  entirely  clear  from  this  recital  of 
the  court's  finding  whether  the  cause  was 

disposed  of  on  demurrer  in  the  court  below 
or  not  as  the  brief  does  not  contain  an  ab- 
stract of  any  evidence.  Assuming,  however, 
that  the  case  was  disposed  of  on  demurrer, 
the  fact  remains  that  the  complaint  is  not 
sufficiently  at)8tracted  for  us  to  determine 
whether  this  action  was  proper  or  not  Rule 
9  of  this  court  requires  that  the  appellant 
shall  file  an  abstract  or  abridgment  of  tbe 
transcript,  setting  forth  the  material  parts  of 
the  pleadings,  proceedings,  facts,  and  docn- 
ments  upon  which  he  relies,  together  with 
such  other  statements  from  the  record  as  are 
necessary  to  a  full  understanding  of  all  the 
questions  presented  to  tills  court  for  deci- 
sion. Appellant's  brief  does  not  meet  this 
requirement  Foster  v.  Luck,  112  Ark.  118, 
1C5  S.  W.  267;  Relsinger  v.  Johnson,  110 
Ark.  7, 160  S.  W.  893 ;  Queen  of  Ark.  Ins.  Ca 
V.  Royal,  102  Ark.  96,  143  S.  W.  596;  Spring- 
field v.  Steen,  99  Ark.  242,  138  S.  W.  453; 
riles  T.  Tebbs,  101  Ark.  207,  142  S.  W.  159. 

It  follows,  therefore,  that  the  decree  of  the 
court  below  must  be  affirmed. 


BOTTOMS  et  aL  v.  BORAH.     (No.  199.) 
(Supreme  Court  of  Arkansas.    Nov.  1,  1916.) 
1.  Courts     *=»116  —  Rkcobdb  —  Amkndment 

Nunc  Pbo  Tunc— Obal  Tbbtimont. 

A  court  may  amend  its  record  nunc  pro 
tunc  at  a  subsequent  term  upon  oral  testimony 
alone,  but  in  such  case  the  evidence  must  be 
dear  and  convincing. 

[Ed.  Note.— For  other  cases,  see  (Jourts,  Cent 
Dig.  §§  369,  371-373 ;    Dec.  Dig.  «=»116.] 
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2.  Drains  *=»82— Review— Nunc  Peo  Tunc 

OBOEB— SVFFICIENOT  OF  BTIBENCE. 

On  evidence  in  a  proceeding  for  a  nunc 
pro  tunc  order  with  reference  to  the  assess- 
ments of  benefits  for  the  construction  of  a  ditch, 
made  more  than  eight  years  before,  held,  that 
the  court  could  not  say  that  the  trial  court 
erred  in  refusing  to  treat  it  as  establishing  with 
sufiScient  certainty  the  fact  that  the  orders  had 
been  made  as  claimed  by  the  petitioners. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent 
Dig.  H  81,  8S-87 ;   Dec.  Dig.  <S=>82.] 

8.  Coums  4=9184— Couirrr  Coinrr— JtnusDio- 

TIOK. 

A  county  court  could  only  make  a  vaiid 
order  in  term  time  at  the  county  seat,  so  that 
no  order  could  be  made  at  another  point  in  the 
county  where  the  court  was  not  legally  in  seo- 
•i<ai. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dfe.  I  409;    Dec  Dig.  *=>i84.] 

Appeal  from  Circuit  Ooort,  Lawroice  Coun- 
ty; Jno.  W.  Meeks,  Judge. 

Proceeding  by  G.  L.  Bottoms  and  otben 
against  J.  J.  Borali.  Judgment  for  defendant 
In  county  court  was  ai&rmed  by  the  circuit 
court,  and  plaintUIs  appeal.    Affirmed. 

H.  Lw  Ponder,  of  Walnut  Ridge,  for  appe- 
lant!. W.  A.  Cunningham,  of  Walnut  Ridge, 
and  Horace  Sloan,  of  Jonesboro,  for  appel- 
lee. 

McCtJLIX)CH,  0.  J.  The  present  proceed- 
ings originated  in  the  county  court  of  I«w- 
rence  county  on  petitions  of  the  appellants  to 
that  court  to  make  orders  amending  former 
orders  nunc  pro  tunc,  with  reference  to  the 
assessment  of  benefits  on  the  lands  of  appel- 
lants for  the  construction  of  a  dltcA.  The 
county  court,  on  the  hearing  of  the  petitions, 
refused  to  make  the  orders,  as  did  the  cir- 
cuit court  on  appeal,  and  an  appeal  has  been 
duly  prosecuted  to  this  court. 

The  case  was  heard  by  the  circuit  court 
upon  oral  testimony.  It  appears  that  In 
the  year  1906  a  certain  drainage  district  was 
formed  In  Lawrence  eonnty  for  the  construc- 
tion of  what  Is  known  as  the  Borah  ditch. 
Petitioners,  Bottoms,  Less,  and  Richardson, 
owned  lands  found  to  be  affected  by  the 
ditch  and  which  were  duly  assessed  by  the 
viewers  to  pay  for  the  Improvement  After 
the  assessments  were  made  and  report  filed 
with  the  eonnty  court,  notice  was  given  for 
a  hearing  at  the  October  term  of  the  court, 
and  It  is  alleged  In  the  petitions  that  at  that 
time  the  petitioners  appeared  and  that  the 
court  amended  the  report  by  striking  out  the 
lands  of  appellant  Bottoms  altogether  and  by 
reducing  the  assessments  on  the  lands  of 
the  appellants  Less  and  Richardson.  Rich- 
ardson has  since  that  time  acquired  the  title 
to  the  Less  lands.  It  Is  claimed  that  the 
county  judge  gave  a  hearing  at  the  court- 
house at  Powhatan,  the  county  seat  of  Law- 
rence county,  and  there  made  an  order  that 
the  lands  of  Bottoms  be  stricken  out  and  re- 
lieved altogether  of  the  assessment ;  that  on 
a  subsequent  day  there  was  a  hearing  at 
Walnut  Ridge,   for  convenience  of  the  i>ar- 


tles,  concerning  the  Less  and  Richardson' 
lands;  and  that  after  the  hearing  was  end- 
ed, and  after  the  return  of  the  county  Judge 
to  Powhatan,  be  announced  the  judgmeiit  and 
order  of  the  court  reducing  the  assessments 
on  those  lands.  It  Is  alleged  that  the  orders 
were  made  on  October  3,  1906,  and  the  peti- 
tions of  appellants  were  filed  on  July  6,  1914 
— a  lapse  of  time  of  nearly  eight  years. 

We  have  a  finding  of  the  trial  Judge  upon 
oral  testimony  to  the  effect  that  the  orders 
changing  the  assessments  on  the  lands  of  ap- 
pellants had  never  been  made,  and  we  feel 
bound  by  that  finding  of  the  circuit  Judg6 
unless  we  conclude  that  there  Is  no  testi- 
mony to  support  It 

[1]  It  Is  the  established  rale  In  this  state 
that  a  court  may  amend  Its  record  nunc  pro 
tunc  at  a  subsequent  term  upon  oral  testi- 
mony alone.    Bobo  v.  State,  40  Ark.  224. 

[2,  S]  After  a  careful  consideration  of  the 
evidence  In  this  case,  our  conclusion  Is  that 
there  Is  enough  conflict  and  doubt  to  prevent 
us  from  saying  that  the  testimony  is  undis- 
puted. Aiq;)enants,  It  Is  true,  introduced  a 
number  of  witnesses  whose  testimony  tended 
very  strongly  to  show  that  the  orders  ex- 
cluding the  lands  of  Bottoms  and  reducing 
the  assessments  on  the  other  lands  had  been 
made.  The  county  judge  who  served  in  1906 
was  put  on  the  stand  as  a  witness,  and  he 
stated  that  he  had  a  distinct  recollection  that 
he  bad  made  an  order  excluding  the  Bottoms 
lands  from  the  assessments,  and  his  testi- 
mony also  tended  to  establish  the  contention 
that  the  assessments  on  the  Less  and  Rich- 
ardson lands  had  been  reduced,  though  his 
testimony  as  to  those  lands  Is  not  quite  as 
clear  as  that  relating  to  the  Bottoms  lands. . 
Attorneys  who  were  present  at  the  time  the 
court  Is  said  to  have  passed  upon  those  mat- 
ters also  testified,  and  their  statements  tend  to 
support  the  contention  that  the  orders  were 
made.  All  of  those  gentlemen  testified  very 
candidly,  and  there  is  not  the  slightest  ground 
to  believe  that  either  of  them  intended  to 
misstate  the  facts  within  their  recollection. 
But  It  must  be  remembered  that  this  testi- 
mony was  all  given  nearly  el^t  years  after 
the  occurrence,  and  the  testimony  of  each 
of  the  witnesses  shows  s<Hne  obscurity  as 
to  the  occurrences  of  that  day.  There  is 
also  some  confilct  in  the  testimony  which 
shows  that  the  witnesses  were  mistaken  as 
to  many  of  the  details.  The  county  Judge 
stated  that  according  to  his  recc^ectlon,  Mr. 
Bottoms  came  in  without  being  represented 
by  an  attorney,  and  that  he  put  him  on  the 
stand  and  examined  him,  and  told  him  to  go 
on  home,  that  he  would  make  the  order  ex- 
cluding his  lands  from  the  assessment  of  ben- 
efits. He  declares  that  he  Intended  to,  and 
did,  announce  the  judgment  of  the  court  to 
that  effect.  His  testimony  Is  corroborated 
by  that  of  Mr.  Bottoms  himself.  Another 
witness  who  was  present  said  that  the  coun- 
ty Judge  told  Mr.  Bottoms  to  go  out  with  the 
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«c»ninl8sloners,  who  were  present  In  oonrt  at 
the  time,  and  see  if  they  could  not  agree 
upon  some  solution  of  the  matter,  and  that 
the  parties  came  back  in  a  little  while  and 
reported  that  they  had  decided  to  leaye  Bot- 
toms' land  out  of  the  assessment,  and  that 
the  court  thereupon  made  an  order  accord- 
ingly. The  same  witness  testified  that  this 
occurred  with  reference  to  the  assessments 
on  the  Less  and  Richardson  lands,  but  the 
testimony  of  the  commissioners  is  to  the 
effect  that  they  made  no  such  agreem«it, 
and  that  no  order  was  made  at  that  time 
either  striking  out  the  Bottoms  lands  or  re- 
ducing the  assessments  on  the  Less  and  Rich- 
ardson lands.  Nor  is  it  entirely  clear,  even 
from  the  testimony  of  appellant  Bottoms  him- 
self, that  the  court  actually  made  an  order. 
He  says  that  the  county  Judge  told  him  to  go 
on  home,  that  he  would  take  the  assessment 
off;  but  this  statement  does  not  make  it 
clear  that  the  court  was  pronouncing  Judg- 
ment in  the  matter,  but  merely  promised  to 
take  some  favorable  action  later.  There  Is 
still  more  doubt  Whether  or  not  the  court 
took  any  action  on  the  Xjbas  and  Richardson 
assessments,  for  the  testimony  in  that  case 
was  heard  at  Walnut  Ridge,  and  it  is  only 
claimed  that  the  order  was  made  at  some 
subsequent  time.  The  testimony  of  the  coun- 
ty Judge  shows  that  he  intended  at  the  hear- 
ing at  Walnut  Ridge  to  make  an  order  re- 
ducing those  assessments,  but  it  is  by  no 
means  clear  that  he  ever  pronounced  the 
order  when  he  got  back  to  Powhatan  and 
held  tlie  court  there.  Of  course,  no  order 
could  be  made  at  Walnut  Ridge,  for  the  court 
was  not  legally  in  session  there,  and  In  order 
to  show  a  valid  order  It  must  appear  that 
the  order  was  made  in  term  time  at  Pow- 
hataiL  Belford  v.  State,  96  Ark.  278,  131  S. 
W.  963.  The  county  Judge  very  frankly 
stated  that,  while  he  had  Intended  to  make 
an  order  when  he  got  back  to  Powhatan,  It 
was  evident  that  he  did  not  do  so,  or,  at  any 
rate,  that  it  was  not  put  on  record. 

There  is  also  a  conflict  in  the  testimony 
of  the  witnesses  as  to  the  amount  of  reduc- 
tion on  the  Less  and  Richardson  lands,  sev- 
eral of  them  agreeing  that  the  assessments 
on  the  two  tracts  were  to  be  reduced  to  an 
aggregate  of  $300,  while  another  witness  stat- 
ed that  the  assessment  on  one  tract  should 
be  stricken  off  entirely.  The  testimony  of 
that  witness  tended  to  show  that  the  assess- 
ment on  one  tract  was  $200,  and  on  the  other 
$150,  and  that  one  of  the  assessments  (which 
one  It  was  not  being  specified  In  the  testi- 
mony) was  stricken  out  Even  if  we  should 
conclude  that  the  evidence  shows  with  suffi- 
cient certainty  that  an  order  was  made,  still 
It  was  not  dear  what  the  order  was  as  to 
the  amount  of  reduction. 

The  clerk  of  the  court  testified  that  he  was 
present  at  the  hearings  and  took  down  on  a 
certain  yellow  sheet  of  paper  the  minutes  of 
the  findings  of  the  court  as  announced,  and 


that  he  took  that  jftLpet  back  to  Powhatan 
with  him  and  filed  It,  but  that  be  bad  not 
been  able  to  find  it 

The  records  of  the  county  court  show  that 
the  assessments  made  by  the  viewers  were 
approved  and  the  proper  allotments  were 
made  covering  the  cost  of  the  ditch.  There 
is  not  a  thing  on  the  record  or  among  the 
files  of  the  court  to  support  the  contention 
that  any  order  was  made  \vltb  respect  to  the 
assessments  on  these  lands  other  than  the 
general  order  approving  the  report  of  the 
viewers.  No  exceptions  to  the  report  were 
filed  by  either  of  the  appellants,  and  no 
docket  entries  made  by  the  Judge,  and  there 
Is  no  memoranda  of  the  clerk  or  Judge  show- 
ing that  the  report  was  changed  with  respect 
to  these  lands.  The  statute  (section  1428, 
Klrby's  Dig.)  seems  to  provide  that  written 
exceptions  should  be  filed,  and  it  expressly 
provides  that  the  peiaoa  or  persons  making 
exceptions  to  the  report  shall  file  a  bond  to 
be  approved  by  the  court  Whether  or  not 
It  is  essential  to  the  Jurisdiction  of  the  coun- 
ty court  that  the  exertions  be  made  in  writ- 
ing and  the  bond  filed  we  need  not  determine 
now;  but  In  testing  the  suQiclency  of  the 
evidence  in  the  case.  It  is  very  Important  to 
consider- that  no  writing  at  all  was  filed  so 
as  to  leave  on  the  record  a  trace  of  the  pro- 
ceedings which  appellants  now  contend  tikey 
inaugurated  and  prosecuted  to  a  successful 
conclusion  in  fakving  the  assessments  on  their 
lands  corrected.  In  this  state  of  the  proof, 
we  are  unwilling  to  say  that  the  trial  court 
erred  in  refusing  to  treat  this  testimony  as 
establishing  with  sufficient  certainty  the  fact 
Uiat  the  orders  had  been  made  as  contended 
for  by  appellants.  In  order  to  correct  the 
record  upon  oral  testimony  alone,  the  evi- 
dence should  be  clear  and  convincing.  Mc- 
Donald V.  Watklns,  4  Ark.  629;  Bobo  v. 
State,  supra.  Any  other  rule  would  place 
the  solemn  records  of  a  court  ufion.  too  Inse- 
cure a  foundation. 

Afllrmed. 


CHICAGO  MILL  &  LUMBEB  CO.  v.  DRAIN- 
AGE DIST.  NO.  16.    (No.  200.) 


(Supreme  Court  of  Arkansas.    Nov.  1,  191S.) 

1.  COUBTS    •3»186— ClBCUIT    Coujns-^DMS- 
DICTION. 

Under  Acts  1901,  p.  143,  dividing  a  county 
into  two  judicial  districts,  in  one  of  which  was 
located  the  county  seat,  where  was  held  die 
county  court,  and  giving  appeals  from  the  coaa- 
ty  court  to  the  circuit  court  of  the  district  in 
which  the  county  court  was  held,  ap^ala  from 
t.he  county  court  lie  only  to  the  circuit  court  in 
which  the  county  seat  is  situiited,  and  the  other 
circuit  court  has  no  jurisdiction  thereoL 

[Ed.  Note.— For  other  cases,  see  (Jourta,  Dec. 
Dig.  «=>185;  Appeal  and  Error,  Cent  Dig.  H 
102,  3377.  3627J 

2.  Affeal  aku  Ebbob  ®=3l85  —  QoxsTiozts 
Reviewable— JuKisDicTioN. 

While  the  general  rule  is  that  an  appelUte 
court  with  jurisdiction  to  review  errors  at  law 
can  only  review  such  questipna  aa  have  bees 
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Ttdaed  and  excepted  to  In  the  lower  court,  yet 
jnriadiction  Is  an  open  question  until  the  case  is 
finally  disposed  of,  and  may  be  raised  for  the 
first  time  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  1166-1176,  1OT5;  Dec. 
Dig.  <J=.18e.] 

Appeal  from  Circuit  Court,  Mlsslsstppl 
County,  Chlclcasawba  District;  J.  F.  Gaut- 
ney.  Judge. 

Proceeding  for  the  establlsluneat  of  Drain- 
age District  No.  16,  in  which  the  Chicago 
Mill  &  Lumber  Company  remonstrated. 
Judgment  affirming  an-  order  establishing  the 
district,  and  the  remonstrator  appeals.  Dis- 
missed. 

Coleman,  Lewis  Ic  Cunningham,  of  Blythe- 
Tllle,  for  appellant  B.  A.  Nelson,  of  Blythe- 
vllle,  and  J.  T.  Coston,  of  Osceola,  tor  ap- 
pellee. 

HART,  J.  This  Is  an  appeal  from  the  cir- 
cuit court  of  the  Chlcltasawba  district  of 
Mississippi  county  establishing  drainage  dis- 
trict No.  16  In  that  county.  The  cause  orig- 
inated In  the  county  court,  where  a  peti- 
tion In  due  form  waa  filed  by  landowners 
asking  that  the  district  be  established.  Cer- 
tain landowners  within  the  proposed  district 
then  filed  a  remonstrance,  In  which  they  set 
up  that  the  Improvements  contemplated  were 
impracticable.  The  county  court,  after  hear- 
ing the  evidence  Introduced  by  both  parties, 
made  an  order  establishing  the  district  The 
remonstrators  prayed  an  appeal  to  the  cir- 
cuit court,  and  this  was  granted  by  the  coun- 
ty court  The  appeal  was  beard  and  deter- 
mined by  the  Mississippi  circuit  court  for 
tbo  Cblckasawba  district,  and  the  Judgment 
of  tbe  county  court  establishing  the  district 
was  affirmed.  The  remonstrators  have  duly 
prosecuted  an  appeal  to  this  court 

[1]  The  circuit  court  of  Mississippi  county 
for  the  Cblckasawba  district  had  no  Jurisdic- 
tion to  hear  and  determine  the  appeal  from 
the  county  court  Mississippi  county  was  di- 
vided Into  two  Judicial  districts  by  the  Leg- 
islature of  1901.  See  Acts  1901,  p.  143. 
These  districts  are  the  Osceola  district  and 
the  Cblckasawba  district  Osceola,  situated 
in  the  Osceola  district,  is  the  county  seat 
and  the  county  court  Is  held  there.  By  the 
terms  of  the  act  appeals  from  the  county 
court  lie  to  the  circuit  court  of  the  district 
In  wtalcb  the  county  court  Is  held.  The  pro- 
visions of  the  act  in  regard  to  the  establish- 
ment of  the  courts  and  taking  appeals  is  es- 
sentially the  same  as  the  act  creating  two 
Jndidnl  districts  In  Clay  county,  and  in  con- 
struing that  act  this  court,  In  the  case  of 
Beltord  v.  State,  96  Ark.  274,  181  8.  W.  953, 
held  tbat  appeals  from  the  county  court  lie 
to  the  circuit  court  In  which  the  cnunty  seat 
Is  sitnated,  and  In  which  the  county  court 
is  held. 

(2]  No  objection,  however,  was  made  to  the 
Jurisdiction   in  tbe   lower   court,   and   this 


brings  ns  to  the  question  whether  objection 
to  tbe  Jurisdiction  can  be  made  here  for  the 
first  tiuM:  The  general  rule  is  that  when  tbe 
appellate  court  only  possesses  Jurisdiction  to 
review  and  reconsider  errors  of  law,  it  can 
only  review  such  questions  as  have  been 
raised  and  excepted  to  in  the  lower  court  un- 
less the  error  relates  to  the  Jurisdiction  of 
the  lower  court  to  hear  tbe  cause  or  to  de- 
termine the  question  in  controversy.  When 
such  question  appears,  and  tbe  lower  court 
has  no  Jurisdiction  over  tbe  subject-matter, 
the  appellate  court  will  dismiss  the  appeal 
and  cause  as  one  improvldenUy  conomenced. 
Brown  on  Jurisdiction  (2d  Bd.)  i  21a.  See, 
also,  Ayers  v.  Anderson-TuUy  Co.,  89  Ark. 
160,  116  S.  W.  199.  Thus  It  will  be  seen  tbat 
the  question  of  Jurisdiction  of  the  subject- 
matter  is  an  open  one  until  the  case  is  finally 
disposed  of.  To  bold  that  tbe  question  of 
tbe  Jurisdiction  of  the  trial  court  could  not 
be  raised  In  the  appellate  court  for  the  first 
time  would  be,  in  effect,  to  hold  tbat  consent 
could  give  Jurisdiction  and  would  result  In 
tbe  affirmance  of  a  Judgment  which  tbe  trial 
court  had  no  authority  to  enter.  South.  &  W. 
Ry.  Co.  V.  Commonwealth,  104  Va.  314,  61 
S.  B.824. 

Though  tbe  act  in  question  created  two  Ju- 
dicial districts  In  Mississippi  county  and  de- 
fined the  power  and  Jurisdiction  of  the  courts 
therein  created.  It  did  not  attempt  to  create 
two  separate  and  distinct  county  courts.  Os- 
ceola remained  the  county  seat  and  was  situ- 
ated In  tbe  Osceola  district  The  act  pro- 
vided tbat  appeals  from  the  county  court 
should  be  taken  to  tbe  circuit  court  In  tbe 
district  where  the  county  seat  was  located 
and  tbe  county  court  held.  It  follows  tbat 
the  circuit  court  for  tbe  Cblckasawba  dis- 
trict of  Mississippi  county  had  no  Jurisdic- 
tion to  bear  and  determine  appeals  taken 
from  the  county  court 

Tbe  appeal  will  therefore  be  dismissed. 


TEHICLB  SUPPLY  CO.  «t  «L  ▼.  Hem> 

TURFF  et  aL     (Na  aOL) 
(Supreme  Conrt  of  Arkansas.    Nov.  1,  1916.) 

1.  TBOVKB  and   CONVKBSIOn   «=s>40— Ybbdiot 
— SOVtICIBNOT  or  EVIDKNCB. 

Bvideace,  in  an  action  against  a  partner- 
ship for  the  conversion  of  goods  delivered  to  it 
by  a  railroad,  without  payment  of  plaintiff's,  the 
consignor's,  draft  held  to  sustain  a  verdict  for 
plaintiff  on  the  issue  whetlier  the  consignor 
consented  to  the  delivery  as  made. 

[Ed.  Note.— E'er  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |i  120-122;  Dec.  Kg. 
<8=>40.] 

2.  Cabbocbs  4=95&— Biix  of  Lading — Deliv- 

BBT. 

A  bin  of  lading  is  regarded  as  the  symbol 
of  the  property  described  therein,  and  its  deliv- 
ery by  the  holder  and  consignor  to  a  bank  with 
draft  attocheil  is  equivalent  to  a  delivery  of 
the  property  so  far  as  they  are  concerned. 

[Ed.  Note.— -For  other  cases,  see  Carriers, 
Cent  Dig.  H  179-190 ;    Dec.  Dig.  «=a>58.] 
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8.  Cabbudbs  4=958— Bill  or  Ladiho— Dkliy- 

BRY— SKT-OiT. 

Where  plaintiff  shipped  eoods  to  hia  own 
order  and  deuvered  the  bill  of  lading,  with  draft 
attached,  to  a  bank,  with  directions  to  deliver 
the  goods  on  pajrment  of  the  draft,  defendant 
who,  after  notice  of  arrival,  had  wrongfully 
received  and  converted  the  goods,  coold  not  ap- 
ply theproceeds  thereof  to  the  payment  of  the 
?>laintifC^  indebtedness  to  it  without  direction 
rom  the  plaintiff,  and  could  not  stand  in  the 
position  of  a  tiiird  person  acquiring  rights  with- 
out notice  as  against  the  bank. 

[IM.  Note.— For  other  cases,  see  Oarrieis, 
Gent.  Dig.  H  179-190;  Dec  Dig.  «=968.] 

Appeal  from  Circuit  Court,  Ohicot  Coon- 
«y;   Turner  Butler,  Judge. 

Action  by  S.  J.  McInturiC  and  another 
against  the  Vehicle  Supply  Company  and  an- 
otlier.  Judgment  for  plaintiffs  against  the 
defendant  Vehicle  Supply  Company,  and  It 
appehla    Affirmed. 

B.  P.  Merrltt,  of  Lake  Village,  for  appel- 
lant J.  O.  OilUson,  of  Lake  Village,  for  ap- 
pellees. 

HABT,  J.  On  the  8th  day  of  January, 
1916,  S.  J.  Mclnturfl  and  the  Ohicot  Bank 
&  Trust  Company  instituted  an  action 
against  the  Vehicle  Supply  Company,  a  part- 
nership compoeed  of  M.  8.  and  C.  C.  Carter, 
doing  a  vehicle  supply  business  in  the  city 
of  Cairo,  IIL,  and  against  the  St  Louis,  Iron 
Mountain  A  Southern  Railway  Company,  for 
the  recovery  of  $1,331.28  alleged  to  be  the 
value  of  three  car  loads  of  axles  wrongfully 
delivered  by  the  railway  company  to  Its  co- 
defendant  and  converted  by  It  to  Its  own  use. 
One  of  the  partners  came  to  Chicot  county, 
and  service  was  had  upon  him  there.  The 
defendants  answered. 

The  facts  are  as  follows:  S.  J.  Mclntnrft 
was  In  the  employment  of  the  Vehicle  Sup- 
ply Company  In  connection  with  the  business 
at  Cairo,  DL  He  found  some  timber  near 
Lake  Village,  Ark.,  out  of  which  he  thought 
he  could  make  some  money,  and  the  Vehicle 
Supply  Company,  desiring  the  Inmber,  agreed 
to  lend  him  $1,000  on  which  to  operate.  He 
gave  the  Vehicle  Supply  Company  a  mort- 
gage on  some  land  In  Oklahoma  as  security 
and  also  agreed  to  pay  the  firm  out  of  the 
proceeds  of  lumber  shipped  to  It  He  estab- 
lished a  sawmill  at  Lake  Village,  Ark.,  and 
on  the  8d  day  of  June,  1914,  executed  a 
mortgage  to  the  Chicot  Bank  &  Trust  Com- 
pany on  all  the  manufactured  lumber  In  his 
mill  yard  at  Lake  Village,  Ark.,  to  secure 
the  sum  of  |650  and  future  advances.  In 
September,  1914,  Mclnturff  shipped  to  him- 
self at  Cairo,  111.,  three  car  loads  of  axles  of 
the  value  of  $1,331.26  and  gave  the  Chicot 
Bank  &  Trust  Company  a  draft  for  the  pro- 
ceeds of  the  cars  of  lumber  and  attached  It 
to  the  bills  of  lading.  The  bills  of  lading 
with  the  draft  attached  were  delivered  to 
the  Chicot  Bank  &  Trust  Company  and  by 
It  forwarded  to  the  bank  at  Cairo,  111.,  with 
directions  to  deliver  the  Mils  of  lading  to 


Hclnturfl  or  order  upon  the  full  imyment 
of  the  draft  The  railroad  company  deliv- 
ered the  three  cars  of  axles  to  the  Vehicle 
Supply  Company,  and  the  members  who 
composed  that  firm  applied  the  proceeds  to 
the  payment  of  the  debt  due  the  firm  by 
Mclnturff  and  refused  to  account  to  the 
Chicot  Bank  &  Trust  Company  for  the  pro- 
ceeds. 

The  railroad  agent  at  Lake  Village  testi- 
fied that  he  had  a  message  from  the  railroad 
agent  at  Cairo,  111.,  stating  that  the  cars 
were  on  hand  and  asking  for  a  disposition  of 
the  axles;  that  he  called  up  Mclnturff  and 
asked  for  a  disposition  of  the  axles;  and 
that  Mclnturff  told  him  that  the  Vehicle  Sup- 
ply Company  knew  that  the  cars  were  there 
and  would  take  them  up ;  and  that  he  then 
told  Mclnturff  that  he  would  wire  the  agent 
at  Cairo  to  notify  the  Vehicle  Snpply  Com- 
pany, and  that  Mclnturff  replied  that  that 
would  be  all  right 

The  agoit  of  the  railway  company  at 
Cairo,  lU.,  testified  that  the  bills  of  lading 
for  the  cars  In  question  were  what  the  Inter- 
state Commerce  Commission  approved  as  be- 
ing a  Btraiglit  bill  of  lading,  and  that  they 
are  not  negotiable  documents,  and  that  there 
was  a  form  prepared  and  approved  by  the 
commission  called  an  uniform  order  bUl  of 
lading  which  was  for  the  purpose  of  enabling 
shippers  to  draw  on  the  goods  shipped,  and 
that  this  bill  of  lading  was  negotiable. 

Evidence  also  was  adduced  by  the  de- 
fendant tending  to  show  that  the  axles  con- 
tained in  the  three  cars  did  not  amount  to 
the  value  of  $1,331.26.  On  the  other  hand, 
Mclnturff  testified  that  he  Inspected  the 
cars  shipped  by  him,  that  he  picked  out  No.  1 
stock,  and  that  the  timber  was  worth  the 
amount  sued  for  by  him  and  the  bank.  He 
also  tesUfled  that  he  remembered  the  rail- 
road agent  at  Lake  Village  calling  him 
up  with  reference  to  the  shipment  and  sa.va 
that  be  told  the  agent  that  the  goods  wei« 
consigned  to  himself,  and  that  he  bad  made 
a  sight  draft  on  the  Vehicle  Supply  Com- 
pany, and  that  If  the  Vehicle  Supply  Com- 
pany wanted  the  cars  it  must  pay  the  draft 
and  take  up  the  bills  of  lading. 

The  cashier  of  the  bank  testified  that  he 
had  furnished  Mclnturff  the  sum  sued  for  tn 
this  action,  and  that  the  amount  was  due  and 
unpaid,  but  that  Mclntnrff  had  paid  the  bank 
all  other  sums  due  under  the  mortgage  ex- 
cept the  sum  sued  for  in  this  action. 

The.  jury  returned  a  verdict  In  favor  of 
the  plaintiffs  against  the  Vehicle  Supply 
Company  for  the  amount  sued  for,  and  from 
the  Judgment  rendered  the  Vehicle  Supply 
Company  has  duly  prosecuted  an  appeal  to 
this  court. 

It  Is  the  contention  of  the  Vehicle  Snpply 
Company  that,  because  the  mortgagee  con- 
sented to  the  mortgagor  removing  the  mort- 
gaged property  from  the  state,  It  waived  Its 
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lien  as  ajgalnst  the  Vehicle  Supply  C<Hnpany. 

This  court  has  not  decided  as  to  whether 
or  not  the  mortgagee's  consent  to  the  re- 
moval of  mortgaged  property  from  the  Btate 
will  affect  his  lien.  F.  B.  Greelman  Lumber 
Co.  T.  Lesb,  73  Ark.  16,  83  S.  W.  320,  3  Ann. 
Gas.  108.  The  anthorltles  on  the  question 
are  divided,  and  extensive  case  notes  will  be 
toond  in  connection  with  the  following  cases: 
Snyder  ▼.  Yates,  64  L.  (EL  A.  353;  Jones  v. 
North  Pacific  Fish  &  Oil  Co.,  6  L.  R.  A.  (N. 
S.)  940;  Farmers'  &  Merchants'  Bank  v. 
Sutherlln,  93  Neb.  707,  141  N.  W.  827,  Ann. 
Caa.  1914B,  1250. 

The  views,  however,  which  we  shall  here- 
inafter express,  render  it  unnecessary  for 
us  to  review  the  authorities  or  determine 
the  question  and  we  shall  not  attempt  to 
do  so.  . 

[1]  The  court  submitted  to  the  Jury,  under 
proper  instructions,  the  question  of  whether 
or  not  the  railroad  company  wrongfully  de- 
livered the  property  to  the  Vehicle  Supply 
Company,  and  whether  or  not  the  firm  con- 
verted the  three  car  loads  of  axles  to  its 
own  use.  The  Jury  found  against  the  Vehicle 
Supply  Company  on  this  question,  and  there 
is  evidence  to  support  the  verdict  It  is  true 
the  railroad  agent  testified  that  Mclnturff 
directed  him  to  have  the  cars  of  axles  turned 
over  to  the  Vehicle  Supply  Company,  but  in 
this  Mclnturff  fiatly  contradicts  him.  Mc- 
lnturff testified  positively  that  he  told  the 
agent  not  to  turn  over  the  three  cars  unless 
the  supply  company  paid  the  amount  of 
the  draft  which  he  had  drawn  in  favor  of 
the  Chicot  Bank  &  Trust  Company.  The  Ve- 
hicle Supply  Company  failed  to  pay  this 
draft,  but  took  possession  of  the  three  cars 
of  axles  and  ccxiverted  them  to  its  own  use. 
The  cars  were  consigned  by  Mclnturff  to 
himself,  and  he  delivered  the  bills  of  lad- 
ing therefor  with  draft  attached  to  the 
Chicot  Bank  &  Trust  Company. 

[2]  It  is  true  the  railroad  agent  says  that 
the  bills  of  lading  were  not  negotiable ;  but, 
be  that  as  It  may,  the  bill  of  lading  is  re- 
garded as  a  symbol  of  the  property  described 
therein,  and  Its  delivery  by  Mclnturff  to  the 
bank  was  equivalent  to  a  delivery  of  the 
property  as  far  as  they  were  concerned.  No 
rights  of  third  parties  have  intervened.  Ac- 
cording to  the  testimony  of  Mclnturff,  the 
railway  company  wrongfully  delivered  the 
cars  of  axles  to  the  Vehicle  Supply  Company 
and  the  firm  converted  the  axles  to  Its  own 
use.  As  we  have  already  seen,  this  ques- 
tion was  submitted  to  the  Jury  under  proper 
instmctions,  and  the  jury  has  fOand  against 
the  Vehicle  Supply  Company. 

[3]  The  case  then  stands  as  If  the  Vehicle 
Supply  Company  had  wrongfully  received 
the  three  car  loads  of  axles  and  converted 
them  to  its  own  use,  by  applying  the  proceeds 
of  the  car  to  the  debt  due  it  by  Mclnturff. 
It  had  no  right  to  apply  the  proceeds  of  these 
three  cars  to  the  payment  of  Its  debt  nnless 


directed  to  do  so  by  Mclnturff.  The  cars 
were  consigned  to  him  and  were  subject  to 
his  order.  They  never  rightfully  came  Into 
the  possession  of  the  Vehicle  Supply  Com- 
pany, and  for  that  reason  it  did  not  stand  in 
the  position  of  a  third  person  acquiring 
rights  without  notice  as  against  the  bank. 

It  is  urged  by  counsel  for  the  Vehicle  Sup- 
ply Company  tbat  the  court  erred  in  refus- 
ing certain  instructions  asked  by  it.  But, 
without  setting  these  Instructions  out  in  de- 
tail, it  is  sufficient  to  say  that  they  are 
contrary  to  the  principles  <rf  law  just  an- 
nounced. 

The  judgment  will  be  affirmed. 


MILLEK  V.  STATE.     (No.  204.) 
(Supreme  Court  of  Arkansas.     Nov.  1,  1916.) 

1.  Cbdhnaj:.  Law  «=»722— Triai/— Abqumbni 
or  Pbosecutino  Aitobney. 

In  a  prosecution  for  the  theft  of  a  horse, 
where  defendant  proved  his  good  reputation  by 
many  witnesses,  and  the  proof  as  to  bis  guilt 
was  inconclusive,  the  district  attorney's  clos- 
ing argument,  to  the  effect  that  it  had  been 
shown  that  defendant  was  an  honest,  hard-work- 
ing negro,  owning  his  own  home,  but  that  he 
wished  to  call  attention  to  the  fact  that  his 
deed,  which  was  in  evidence,  showed  that  he 
only  paid  $21  for  his  home,  and  that  his  poUcy, 
also  in  evidence,  showed  insurance  for  $2()0,  and 
that  he  did  not  know  what  defendant  was  pre- 
paring for,  but  that  the  jury  were  judges  of 
that,  which  the  court  refused  to  withdraw  from 
consideration,  was  reversible  error,  as  tending 
to  impute  criminal  Intent,  and  destroy  the  ef- 
fect of  proof  of  good  reputation. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1674 ;   Dec.  Dig.  ie=»722.] 

2.  Cbiminal  Law  «=»369— Evidence— Other 
Offenses. 

I  Evidence  of  the  commission  of  one  offense 
is  not  admissible  to  establish  the  guilt  of  de- 
fendant, charged  with  an  entirely  mdepondent 
crime. 

[Bd.  Note.— -For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  822-824;  Dee.  Dig.  «=s>369.] 

Appeal  from  Carcuit  Court,  White  Ciounty ; 
J.  M.  Jackson,  Judge. 

Wiley  Miller  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Beversed,  and  cause 
remanded  for  new  triaL 

Brundidge  &  Neelly,  of  Searcy,  for  appel- 
lant Wallace  Davis,  Atty.  Gen.,  and  John  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

KIBBY,  J.  Appellant  brings  this  appeal 
from  a  judgment  of  conviction  for  grand  lar- 
ceny for  the  theft  of  a  horse,  the  property 
of  one  Jerome  Jarard. 

It  appears  from  the  testimony  that  the 
horse  was  taken  from  Bald  Knob  about  Feb- 
ruary 27,  1913,  and  was  traced  from  there 
and  found  In  the  possession  of  one  Hodges,  in 
Jackson  county,  who  also  had  in  bis  posses- 
sion an  overcoat  and  some  papers,  insurance 
policies,  tax  receipts,  and  a  deed  to  Wiley 
Miller.  Several  witnesses  testified  that  they 
saw  a  man  riding  a  horse  of  the  description 
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of  the  stolen  one  the  day  after  the  alleged 
theft,  and  identified  the  defendant  as  the 


Defendant  denied  having  stolen  the  horse, 
or  ever  having  had  it  in  his  possession,  and 
introduced  proof  strongly  supporting  his  de- 
fense of  an  alibi.  He  admitted  that  the  coat 
and  the  papers  in  the  pockets  found  in  the 
possession  of  Hodges,  who  had  the  stolen 
hotse,  were  his,  and  explained  that  the  coat 
bad  been  stolen  from  him  oat  of  the  station 
at  Hoxie^  where  he  had  left  it  npon  goin^ 
out  for  a  sandwich.  He  said  upon  his  re- 
turn be  saw  a  negro  running  away  with  the 
coat,  and  chased  him  toe  some  distance  down 
the  railroad,  but  was  not  able  to  overtake 
him ;  that  he  had  taken  his  papers  to  Hoxie, 
with  the  expectation  of  borrowing  some  mon- 
ey. Another  witness,  who  did  not  know  de- 
fendant, testified  that  the  negro  who  was 
supposed  to  have  stolen  the  horse  jumped 
out  of  a  wagon  near  Newport,  leaving  an 
overcoat  with  the  papers  in  the  pocket  that 
belonged  to  Wiley  MiUer. 

(t,2}  The  good  reputation  of  defendant 
was  proved  by  many  witnesses.  The  prose- 
«uting  attorney,  in  his  closing  argument  to 
the  Jury,  over  the  objection  of  defendant, 
made  the  following  statement: 

"They  have  sbown  that  the  defendant  is  the 
owner  of  a  home,  and  that  he  is  an  honest  and 
hard-working  negro;  but  I  want  to  call  your 
attention  to  the  fact  that  this  deed  shows  that 
he  only  paid  $21  for  the  home,  and  that  bis  in- 
surance policy  shows  that  he  had  it  insured 
for  $200.  I  do  not  know  what  he  was  prepar- 
ing for  then,  but  you  are  to  be  the  judges  of 
that" 

His  counsel  asked  the  court  to  tell  the  jury 
that  It  was  Improper  argument,  outside  of  the 
record,  and  should  not  be  considered  by  them« 
which  the  court  refused  to  do,  and  thereby 
omitted  an  error  in  the  opinion  of  the  major- 
ity of  this  court  The  insurance  policy  and 
the  deed  had  not  been  read  In  evidence,  al- 
though they  had  been  exhibited  to  the  jury 
and  admitted  by  the  defendant  to  be  his  pa- 
pers. Evidence  of  the  commission  of  one  of- 
fense is  not  admissible  to  establish  the  guilt 
of  a  defendant,  charged  with  another  and  en- 
tirely Independent  crime,  and  the  prosecuting 
attorney  should  not  have  been  permitted  to 
argue  this  extraneous  testimony,  and  sug- 
gest to  the  Jnry  as  a  fact  that  the  deed  show- 
ed defendant  bad  paid  but  $21  for  bis  home. 
and  that  be  had  insured  it  for  $200,  prepara- 
tory to  burning  the  property  and  defrauding 
the  insurance  company,  and  Its  prejudicial 
efTect  was  not  removed  by  the  prosecutor 
stating: 

"I  do  not  know  what  he  was  preparing  for 
then,  bat  you  are  to  be  the  judges  of  that. 

It  was  his  evident  purpose,  in  making  the 
argument  founded  upon  the  facts  apparently 
disposed  by  the  deed  and  insurance  policy, 
to  disparage  the  reputation  of  the  defendant 
and  destroy  the  effect  of  the  proof  of  his 
good  character,  and,  appearing  to  have  the 


sanction  of  the  court,  who  would  not  require 
it  withdrawn,  especially  prejudicial  under  the 
circumstances  of  this  case,  wherein  the  proof 
was  by  no  means  conclusive  of  the  guilt  of 
the  defendant,  although  it  was  sufficient  to 
sustain  the  verdict. 

For  the  error  committed,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


CHICXH"  COUNTX  v.  MATTHEWS.  Sheriff. 
SAME  V.  ALCORN,  Clerk.     . 
(No.  203.) 

(Supreme  Court  of  Arkansas.     Nov.  1,  1815.) 

CotlHTIBB    «S>189  —  PbOSKCUTIONB  —  COSTO  — 

STA.TUTBS. 

Acts  1911,  p.  11,  requires  railroads  to  main- 
tain sufficient  switch  lights  in  towns  and  im- 
poses a  penalty  for  their  failure  to  do  so,  re- 
coverable in  a  civil  action  in  the  name  of  the 
state.  Kirby's  Dig.  §  990,  provides  that,  whco 
a  county  has  any  demand  against  any  person  or 
oorporation,  suit  may  be  brought  in  the  name 
of  the  state  for  the  use  of  the  county,  and  that 
all  costs  and  expenses  not  recovered  from  tho 
defendant  shall  be  paid  by  the  county.  Sec- 
tion 7183  provides  that  all  penalties  imposed  by 
any  court,  except  mayors  courts,  etc.,  shall 
be  paid  into  the  county  treasury.  The  prose- 
cutmg  attorney  began  numerous  suits  in  thp 
name  of  the  state  to  recover  penalties  under 
the  act  and,  following  a  former  decision  hold- 
ing that  only  one  penalty  could  be  recovered 
for  all  suits  prior  to  the  commencement  of  the 
suit  the  circuit  court  rendered  judgment  in  one 
case  and  dismissed  the  remaining  cases.  Held, 
that  the  county  was  not  liable  to  the  sheriff  and 
the  circuit  clerk  for  the  costs  of  mileage  serv- 
ice, clerk's  fees,  etc.,  since  it  was  not  a  party 
to  the  suit,  and,  in  the  absence  of  statute  mak- 
ing it  liable  for  costs,  could  not  be  properly 
taxed  therewith. 

[Ed.  Note. — For  other  eases,  sec  Counties, 
C!ent  Dig.  {  207 ;    Dec  Dig.  <8s>139.] 

Appeal  from  Circuit  Court,  Chicot  Coun- 
ty ;  Turner  Butler,  Judge. 

Action  by  C.  M.  Matthews,  SherlflT  of  Chi- 
cot County,  and  by  R.  E.  Alcorn,  Circuit. 
Clerk  of  the  C!ounty,  against  Chicot  County. 
Judgment  for  plaintiffs,  and  plaintiff  Mat- 
thews appeals,  and  the  County  appeals  lii 
both  cases ;  Chicot  County  being  here  desls- 
nated  appellant.  Judgments  reversed,  and 
causes  of  action  dismissed. 

E.  L.  Compere,  of  Hamburg,  and  Harry  E. 
Cook,  of  Lake  Village,  for  appellant  J.  R. 
Parker  and  N.  B.  Scott,  both  of  Lake  VU- 
lage,  for  aiwellees. 

HART,  J.  The  question  involved  In  both 
these  appeals  is  whether  or  not  Chicot  county 
is  liable  to  the  sheriff  and  circuit  clerk  of 
said  county  for  the  costs  In  certain  cases 
brought  by  the  state  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
for  failing  to  comply  with  Act  No.  23  of  the 
General  Acts  of  1911.  Separate  suits  were 
Instituted  by  the  sheriff  and  derk  against 
the  county,  but  one  opinion  will  settle  the  is- 
sues involved. 


BFor  otbw  cases  sae  same  tople  and  KBY-MUMBBR  la  aU  Ksy-NiimlMrsd  DIgmUjaa  1 

Digitized  by  VjOOQIC 


Aj^ 


CHICOT  COUNTY  t.  MATTHEWS 


1003 


The  facts  are  as  follows: 

The  prosecuting  attorney  Instituted  362 
suits  in  the  name  of  the  state  against  the  St. 
Lioiils,  Iron  Mountain  ft  Southern  Railway 
Company  to  recover  a  penalty  for  the  failure 
of  the  railway  company  to  maintain  Hufflclent 
street  lights  at  the  town  of  Dermott  during 
the  nights  specified  In  the  complaint.  Simi- 
lar suits  had  been  Instituted  in  Bradley 
county,  and  this  court  held  that  an  action 
against  the  railway  company  for  failure  to 
maintain  the  lights  as  provided  In  the  act 
was  a  dvil  action  In  which  a  penalty  was 
collected  in  the  name  of  the  state,  and  that 
the  act  did  not  create  a  public  nuisance.  It 
was  further  held  that  the  statute  did  not  au- 
thorize the  recovery  of  accumulated  penal- 
ties, and  that  but  one  penalty  could  be  re- 
covered for  all  the  acts  prior  to  the  com- 
meucement  of  the  suit.  St  Ia,  I.  M.  &  S. 
By.  Co.  V.  State,  lOT  Ark.  450, 155  S.  W.  517. 
Following  that  decision  the  circuit  court  ren- 
dered judgment  In  one  case,  and  the  remain- 
ing 361  cases  against  the  railroad  company 
were  dismissed. 

C.  M.  Matthews  was  the  sberiS  of  Chicot 
county,  and  served  the  summons  upon  the 
railway  agent  at  Dermott  He  charged  mile- 
age tma  the  county  seat  to  Dermott,  and 
also  a  fee  for  service  in  each  case.  Tlte  to- 
tal amounted  to  $1,201.20.  The  county  court 
denied  his  claim  in  toto,  and  he  appealed  to 
the  circuit  court  The  circuit  court  refused 
to  allow  him  mileage,  but  allowed  him  50 
cents  in  ead[i  case  for  aa-ving  summons,  and 
10  cents  for  calling  each  case,  making  a  total 
of  $217.20. 

EYom  the  Judgment  rendered  both  the  coun- 
ty and  the  sheriff  have  prosecuted  an  appeal 
to  this  court 

The  clerk  presented  to  the  county  court  a 
claim  for  $4.00  in  each  case,  or  a  total  of  $1,- 
666.20  In  the  362  cases.  The  county  court 
disallowed  his  claim  and  he  appealed  to  the 
circuit  court.  The  circuit  court  allowed  him 
fees  In  the  sum  of  $868.80  and  Chicot  coun- 
ty has  prosecuted  an  appeal  to  reverse  the 
judgment  in  his  favor  for  this  amount. 

The  statement  of  facts  raises  the  question 
of  whether  or  not  costs  can  be  taxed  ui^ainst 
the  county  in  cases  of  failure  in  the  prosecu- 
tion of  suits  by  the  state  against  railroad 
companies  for  failure  to  maintain  sufficient 
lights  during  the  nighttime  on  all  their  main 
line  switches  as  prescribed  by  Act  No.  23  of 
the  General  Acts  of  1011.  It  may  be  stated 
here  that  the  statute  does  not  provide  In 
terms  who  shall  pay  the  costs.  It  is  con- 
tended by  counsel  for  the  sheriff  and  clerk 
that  the  county  Is  liable  under  section  990  of 
Kirby's  Digest  This  section  provides,  in 
effect,  that  when  a  county  has  any  demand 
against  any  person  or  corporation,  suit  may 
be  brought  in  the  name  of  the  state  for  the 
use  of  the  county,  and  that  all  costs  and  es- 
I>enae8  not  recovered  from  the  defendant  shall 
be  paid  by  the  county.    We  do  not  think 


that  section  has  any  apifllcatlon  to  suits  like 
the  one  under  consideration.  The  act  In 
question  provides  that  the  penalties  estab- 
lished by  the  act  shall  be  recovered  In  a  civ- 
il action  in  the  name  of  the  state.  St.  L.,  I. 
M.  &  S.  By.  Co.  T.  State,  107  Ark.  450, 155  8. 
W.  517. 

The  suits  to  which  the  sheriff  and  clerk 
claim  costs  were  brought  in  the  name  of  the 
state.  It  is  true  that  the  complaints  state 
that  the  suits  are  brought  for  the  benefit  and 
use  of  Chicot  county,  but  this  is  a  mere  con- 
clusion of  the  pleader.  There  is  no  provision 
In  the  act  Itself  which  makes  the  county  lia- 
ble for  the  costs,  and  we  do  not  think  that 
such  liability  can  be  sustained  under  the  gen- 
eral statute  Just  referred  to.  The  county 
was  not  a  party  to  the  suit  and,  in  the  ab- 
sence of  a  statute  making  it  liable  for  costs, 
it  could  not  be  properly  taxed  with  the  costs. 

In  the  case  of  State  v.  Blackburn,  61  Ark. 
407,  33  S.  W.  529,  the  court  held  that  the 
costs  to  a  bastardy  proceeding  could  not  be 
charged  against  the  county  where  the  de- 
fendant was  acquitted.  The  court  further 
held  that  bastardy  Is  a  subject  of  civil  pro- 
ceedings, and  In  discussing  whether  the  costs 
could  be  taxed  against  the  county  in  case  of 
failure  in  the  prosecution,  said: 

"Our  conclusion  is  that  no  one  is  bound  for 
costs,  unless  rendered  so  by  some  positive  provi- 
sion of  law,  or  as  a  necessary  implication  from 
provisionB  of  law,  and  that  neither  the  state  nor 
the  county  is  bound  even  by  legal  provisions,  un- 
less it  is  specificnlly  or  by  necessary  implica- 
tion named  or  referred  to  therein." 

Section  7183  of  Kirby's  Digest  provides 
that  all  fines,  penalties,  and  forfeitures  im- 
posed by  any  court  except  those  lmi>osed  by 
mayoi-s'  or  police  courts  in  any  city  or  town, 
shall  be  paid  toto  the  county  treasury  for 
county  purposes.  So  it  will  be  seen  that  the 
fines  and  penalties  to  all  criminal  cases  go  to 
the  county.  Prosecutions  therefor  are  in  the 
name  of  the  state ;  but  the  counties  are  not 
liable  for  the  costs  in  the  absence  of  a  stat- 
ute making  them  liable. 

In  Stalcup  V.  Greenwood  District,  44  Ark. 
31,  and  Craighead  County  v.  Cross  County, 
50  Ark.  431,  8  S.  W.  183,  it  was  held  that 
counties  are  not  liable  for  costs  In  misde- 
meanors or  felonies  where  a  nolle  prosequi 
had  been  entered.  The  reason  assigned  is 
that  the  liability  of  counties  for  costs  in 
criminal  proceedings  rested  alone  upon  the 
statute. 

The  next  General  Assembly  meeting  after 
the  decision  In  the  case  last  mentioned  enact- 
ed a  statute  so  as  to  make  cases  dlsmlsssed 
by  nolle  prosequi  on  the  same  basis  as  cases 
tried  and  resulting  to  an  acquittal.  In  the 
case  last  mentioned  the  court  said  that  offi- 
cers are  frequently  called  upon  to  render  serv- 
ices for  which  no  specific  compensation  has 
been  provided  by  law,  and  that  this  Is  es- 
pecially true  of  serxices  rendered  to  the  state 
or  to  a  county.  The  performance  of  such 
services  without  pay  la  an  toddent  of  the 
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c^ce.  There  being  no  provlston  in  the  act 
ItseU  which  meikes  the  county  liable  for 
costs,  nor  any  general  statute  under  which 
such  a  liability  can  be  sustained,  It  may  not 
be  lawfully  done. 

It  follows  that  the  Judgment  of  the  cir- 
cuit court  was  wrong  In  both  cases. 

The  Judgments  will  therefore  be  reversed, 
and  the  causes  of  action  of  both  the  clerk 
and  sheriff  will  be  dismissed. 


HAIXIDAY    T.    STATE.      (No.    19a) 

(Supreme  (Jourt  of  Arkansas.     Nov.  1,  1016.) 

Infants  «=s>]3— Pool.  Room— Aixowino  Mi- 
nob  TO  Entee  —  Statutb  —  "Fbkquent" 

— "CONGBBG  ATE. " 

Under  Acts  1911,  p.  68,  |  1.  proTiding  that 
it  shall  be  unlawful  for  the  owner  or  keeper  of 
any  pool  room  to  permit  any  person,  under  the 
age  of  18  to  play  pool  or  any  other  game,  or  to 
frequent  or  congregate  in  such  pool  room,  where 
a  father,  who  owned  pool  tables  and  parapher- 
nalia, tnrned  the  same  over  to  his  son,  a  minor 
under  15  years,  to  operate,  under  an  agreement 
whereby  toe  boy  took  bait  the  earnings  of  the 
tables,  which  were  operated  by  liim,  the  father 
having  nothing  to  do  with  the  operation,  the 
room  being  left  to  the  exclusive  management  of 
the  boy,  he  taking  entire  charge  of  it,  the  fa- 
ther was  not  guilty  of  a  violation  of  the  act, 
since  his  son  played  neither  pool  nor  billiards, 
but  was  merely  employed  in  the  establishment  to 
operate  it,  while  the  act  neither  prohibits  the 
leasing  of  a  pool  room  to  a  minor  nor  employ- 
ing a  minor  in  such  a  place;  the  term  fre- 
quent," when  used  in  connection  with  the  word 
con^egate,"  implying  the  permission  of  visits 
to  a  pool  room  and  not  the  mere  giving  of  em- 
ployment at  anch  a  place. 

[Ed.  Note. — For  other  cases,  see  Infanta,  Cent. 
Dig.  i  14 ;   Dec.  Dig.  ®=13. 

I\>r  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Frequent;  Congre- 
Kate.] 

Appeal  from  Circuit  Court,  Sevier  County ; 
Jeff.  T.  Cowling,  Judge. 

S.  R.  Halllday  was  convicted  of  an  of- 
fense, and  he  appeals.  Judgment  reversed, 
and  cause  dismissed. 

Steel,  Lake  &  Head,  of  Texarkana,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and 
John  P.  Streepey,  Asst.  Atty.  Gen.,  for  the 
State. 

McCniXOCH,  0.  J.  This  is  an  appeal 
from  a  Judgment  of  conviction  under  a  stat- 
ute enacted  by  the  Legislature  at  the  session 
of  1911  which  provides  as  follows: 

"It  shall  be  unlawful  for  the  owner  or  keeper 
of  any  pool  room,  or  pool  hall  or  pool  parlor  or 
any  employ^  of  such  owner  or  keeper  to  permit 
any  person  or  persons  under  the  age  of  eighteen 
(18)  years,  to  play  pool,  billiards,  or  any  other 
game,  or  frequent  or  congregate  in  such  pool 
room  or  pool  parlor  or  pool  hall,  or  any  depart- 
ment thereof.'^    Acts  1911,  p.  63,  {  1. 

The  case  was  tried  on  the  following  agreed 
statement  of  facta: 

"It  is  agreed  by  and  between  counsel  for  plain- 
tiff and  counsel  for  defendant  that  on  or  about 
the  time  alleged  in  the  information  in  this  case 
the  defendant,  S.  R.  Halliday,  was  the  owner 
of  pool  tables  and  paraphernalia  for  a  pool  hall 


in  the  town  of  Horatio,  Sevier  connty,  Ark.; 
that  after  acquiring  said  pool  ball  he  turned  the 
same  over  to  his  son,  George  Halliday,  a  minor 
under  the  age  of  15  years,  to  operate  under  an 
agreement  or  understanding  that  the  boy  shonld 
have  half  the  proceeds  or  earnings  from  the 
tables;  that  the  tables  were  operated  by  the 
said  minor  son  under  this  agreement  or  under- 
standing, and  all  moneys  recdved  were  deposited 
in  the  bank  by  him  and  were  checked  out  by 
him ;  that  the  defendant  himself  had  nothing 
to  do  with  the  operation  of  the  tables ;  being  a 
carpenter,  he  was  employed  at  his  work,  and  the 
said  pool  hall  was  left  to  the  exclusive  manage- 
ment of  the  said  minor;  that  said  minor  took 
charge  of  said  pool  ball,  roomed  in  it,  and  con- 
ducted it  with  the  consent  and  approval  of  the 
defendant." 

We  are  of  the  opinion  that  the  facts  do 
not  bring  the  .case  within  the  operation  of 
the  statute.  Appellant's  son  did  not  play 
either  of  the  games  mentioned  in  the  stat- 
ute, but  was  merely  employed  in  the  establish- 
ment to  <H)erate  It.  The  statute  neither  pro- 
hibits leasing  of  a  pool  hall  to  a  minor  nor 
employing  a  minor  In  such  a  place.  If  the 
lawmakers  had  Intended  to  give  that  effect 
to  the  statute,  It  could  easily  have  been  so 
expressed.  The  language  of  the  act  la  tbat  it 
shall  be  unlawful  for  the  owner  to  permit  any 
person  under  the  age  of  18  years  to  "fre- 
quent or  congregate  in  such  pool  room."  It 
is  unnecessary  for  us  to  enter  Into  any  discus- 
sion as  to  the  full  meaning  which  the  law- 
makers intended  to  give  to  this  language, 
but  it  is  certain  that  no  such  meaning  was 
intended  as  would  bring  this  case  within  the 
operation  of  the  statute.  There  is  little,  if 
any,  difference  in  the  definitions  by  the  lex- 
icographers of  the  word  "frequent."  Accord- 
ing to  the  (Tentury  Dictionary  it  is  defined 
thus:  "To  visit  often;  resort  to  habitually."  * 
Another  diictlonary  (New  Standard)  gives 
this  definition :  "To  visit  or  repair  to  often ; 
resort  to  habituaUy." 

When  considering  this  word  in  connection 
with  the  word  "congregate,"  which  follows, 
some  difficulty  may  be  found  in  determining 
with  what  degree  of  frequency  visits  to  a 
pool  room  by  a  person  within  the  prohibited 
age  must  occur  in  order  to  constitute  the  of- 
fense; but  we  readily  reach  the  conclusion 
tbat  the  term  used  implies  the  permission  of 
visits  to  a  pool  room,  and  not  mere  giving 
employment  to  a  minor  at  such  a  place.  Giv- 
ing employment  to  a  minor  at  such  a  place  is 
not  permitting  the  minor  to  visit  or  to  fre- 
quent or  congregate  with  others  there. 

The  Judgment  is  therefore  reversed,  and 
the  cause  dismissed. 


DICKINSON,  Auditor,  v.  PAGE,  Commiaston- 

er,  etc     (Nos.  172,  230.) 
(Supreme  CSourt  of  Arkansas.    Oct.  18,  1915.) 

1.  Statdtes  «=>32  —  Enactment  —  Vbto   by 
Governor. 

Const,  art.  6,  |  15,  declares  that  if  any 
bill  shall  not  be  returned  by  the  Govornor  with- 
in 5  days  after  presentation,  it  shall  be  a  law 
as  if  signed,  unless' the  General  Assembly,  by 
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adjournment,  prevent  ita  retam,  in  which  case 
it  eball  become  «  law  unless  he  shall  file  it  with 
bis  objections  in  the  office  of  the  secretary  of 
state  and  give  notice  thereof  by  a  public  procla- 
mation within  20  days  after  adjournment.  Sec- 
tion 17  declares  that  the  Governor  shall  have 
power  to  disapprove  any  item  or  items  in  any 
appropriation  bill  embracing  distinct  items,  and 
such  parts  shall  be  void  unless  repassed  accord- 
ing to  the  rules  prescribed  for  passage  of 
other  bills  over  the  executive  veto.  An  appro- 
priation bill  CMitaliiing  several  items  was  pre- 
sented to  the  Governor  after  the  adjournment  of 
the  General  Assembly.  Held,  that  in  disapprov- 
ing particular  items  he  is  bound  to  comply  with 
the  provisions  of  section  IS  requiring  tne  filing 
of  objections  with  the  bill  and  the  giving  notice 
th*ereof  by  public  proclamation. 

[Ed.  Note.— For  other  case^  see  Statutes, 
Cent  Dig.  f  3S;    Dec.  Dig.  «s»32.1 

2.  Statutes  «»32  —  Ewactmint  —  Virro  by 

<30VEBR0B. 

Where  the  Governor,  who  wrote  "vetoed 
and  disapproved"  across  items  of  an  appropria- 
tion bill,  signed  the  entire  bill  with  a  notation, 
"approved  except  as  to  items  above  vetoed  and 
disapproved,"  and  then  filed  it,  there  was  a  suf- 
ficient filing  of  bis  objections  thereto,  there  be- 
ing no  requirement  in  section  15  that  the  objec- 
tions be  written  separately  or  upon  a  different 
instrument. 

[Bd.  Note.— BV>r  other  cases,  see  Statutes, 
Gent.  Dig.  {  35;    Dec  Dig.  «s»32.] 

8.  Statutes  «=>S3  —  Enactment  —  Veto  by 

Go  VEBNOB— '  'Pboolamation  . ' ' 

As  the  word  "proclamation"  used  in  section 
15  means  the  act  of  proclaiming  or  poblisblng, 
a  formal  declaration,  an  avowal,  as  well  as  an 
official  public  notification  by  some  executive 
authority  of  an  event  of  importance  to  the  pub- 
lic, the  nling  of  such  appropriation  bill  with  the 
secretary  of  state  where  is  was  accessible  to 
the  pubUc,  was  a  sufficient  proclamation  of  the 
veto  of  the  separate  items. 

[Bid.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  36;    Dec.  Dig.  <S=>33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proclamation.] 

Brnxt  and  Smith,  JJ.,  disaentlBg  in  part. 

Appeal  £rom  Circuit  Court,  Pulaski  Coun- 
tjr ;  G.  W.  Hendricks,  Judge 

Action  by  John  H.  Page,  Commlasioner  of 
Mines,  Manufacture  and  Agriculture,  against 
M.  P.  Dickinson,  Auditor.  From  a  judgment 
for  petitioner,  defendant  appeals.  Beversed 
and  remanded. 

Wallace  Davis,  Atty.  Gen.,  and  W.  J.  Ter- 
ry, of  Little  Rock,  for  appellant  Mehaffy, 
Held  &  Mehaffy  and  Hal  L.  Norwood,  all  of 
Little  Rock,  for  appellee. 

KIRBY,  3.  Tbis  appeal  challenges  the 
validity  of  the  veto  of  the  Governor  of  cer- 
tain separate  Items  in  Act  No.  277  of  the 
General  Assembly  of  1915,  appropriating 
funds  for  the  maintenance  of  the  office  of 
tbe  commissioner  of  mines,  manufactures  and 
agriculture.  Tbe  bill  as  passed  contained  the 
following: 
"Item  No.  10.    For  postage  and  express  $2,000." 

Hie  bill.  Including  said  item,  was  present- 
ed to  the  Governor  for  his  approval  on  March 
18, 1916,  7  days  after  the  adjournment  of  tbe 
General  Assembly,  and  on  March  25,  1916, 


the  Governor  disapproved  said  Item,  wrltJag 
across  it  the  words,  "vetoed  and  disapprov- 
ed," and  on  the  same  day  the  bill  was  sign- 
ed by  tbe  Governor  following  tbe  notation 
"approved,  except  as  to  the  Items  above  ve- 
toed and  disapproved."  The  bill  as  signed 
was  on  tbe  27th  day  of  March,  1915,  filed  In 
the  office  of  the  secretary  of  state. 

It  is  contended  for  appellant  that  the  ac- 
tion of  the  Governor  in  disapproving  tbe  sep- 
arate Items  appropriated  in  tbe  act,  met  tbe 
constitutional  requirements,  and  that  the  biU 
as  signed  became  tbe  law,  excluding  the 
Items  of  appropriation  disapproved  which  be- 
came void.  The  appellee,  on  the  other  hand, 
contends  that  the  attempted  disapproval  and 
veto  of  tbe  distinct  item  of  appropriation 
was  ineffectual  because  of  tbe  alleged  fail- 
ure of  the  Governor  to  file  the  bill  with 
bis  objections  In  tbe  office  of  the  secretary  of 
state  and  fsivo  notice  thereof  by  public  proc- 
lamation within  20  days  after  the  adjourn- 
ment of  the  Greneral  Assembly. 

Article  6,  sections  16  and  17,  of  tbe  pres- 
ent Constltutioa  of  1874,  provide  tbe  proce- 
dure required  for  the  approval  and  disapprov- 
al by  the  Governor  of  bills  passed  by  the 
General  Assembly.  Section  16  requires  a  bill 
passed  by  tbe  General  Assembly  "shall  be 
presented  to  the  Governor ;  if  be  approve  it, 
he  shall  sign  it;  but  if  be  shall  not  approve 
it,  he  shall  return  it,  with  bis  objections,  to 
the  house  In  which  it  originated"  for  recon- 
sideration there,  provides  for  tbe  passage  of 
tbe  bill  over  bis  objections  and  furthe^r  as 
follows: 

"If  any  bill  shall  not  be  returned  by  the  Gov- 
ernor within  five  days,  Sunday  excepted,  after  it 
shall  have  been  presented  to  him,  the  same  shall 
be  a  law  in  like  manner  as  if  he  had  signed  it, 
unless  the  General  Assembly,  by  their  adjouia- 
ment,  prevent  its  return,  in  which  case  it  shoU 
become  a  law,  unless  he  shall  file  the  same,  with 
his  objections,  in  the  office  of  the  secretary  of 
state  and  pve  notice  thereof  by  public  proclama- 
tion withu  twenty  days  after  such  adjourn- 
ment" 

"Section  17.  The  Governor  shall  have  power  to 
disapprove  any  item  or  items  of  any  bill  making 
appropriation  of  money,  embracing  distinct 
items ;  and  the  part  or  parts  of  the  IhU  approv- 
ed shall  be  the  law,  and  the  item  or  items  of  ap- 
propriations disapproved  shall  be  void,  unless 
repassed  according  to  the  rules  and  limitations 
prescribed  for  the  passage  of  other  bills  over 
the  executive  veto." 

The  said  section  17  gives  the  Governor 
power  to  disapprove  any  Item  or  items  of 
any  bill  making  appropriation  of  money,  em- 
bracing distinct  items,  and  declares  that  the 
part  or  parts  of  the  bill  approved  shall  be  the 
law,  and  tbe  item  or  items  of  appropriation 
disapproved  shall  be  void  unless  repassed  ac- 
cording to  the  rules  and  limitations  prescrib- 
ed for  the-  passage  of  other  bills  over  the  ex- 
ecutive veto;  while  by  section  15  every  bill 
presented  to  tbe  Governor  after  tbe  adjourn- 
ment of  tbe  General  Assembly  becomes  a  law 
whether  ai^roved  and  signed  by  the  Gov- 
ernor or  not,  "unless  be  shall  file  tbe  same, 
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with  his  objections,  In  the  office  of  the  sec- 
retary of  state  and  give  notice  thereof  by 
public  proclamation  within  twenty  days  after 
such  adjournment" 

There  Is  a  wide  difference,  In  the  opinion 
of  the  writer,  between  the  provisions  of  the 
Constitution  relatlre  to  the  disapproval  of  a 
bill  and  the  disapproval  of  a  distinct  Item  in 
an  appropriation  Mil.  In  the  first  Instance 
the  Governor  must  take  the  affirmative  ac- 
tion prescribed  to  prevent  the  bill  becoming 
a  law,  while  In  the  latter  the  part  of  the  bill 
approved  l)ecome8  the  law  and  the  item  of 
appropriation  disapproved  is  void  unless  re- 
passed by  the  Legislature.  There  Is  no  pro- 
vision In  said  section  17  which  authorizes 
the  Governor  to  disapprove  a  distinct  item  In 
an  appropriation  bill,  requiring  him  to  file 
his  objections  with  the  bill  In  the  office  of 
the  secretary  of  state  and  give  notice  thereof 
by  public  proclamation.  The  provision  here- 
in, merely  because  the  Iiegislature  was  ad- 
journed and  there  could  be  no  repassing  of 
the  disapproved  item  over  the  Governor's 
veto,  does  not  require  that  In  order  to  make 
effectual  the  disapproval  of  any  such  item 
of  the  bill  that  the  Governor  shall  follow 
the  procedure  laid  down  in  said  section  for 
the  veto  of  blll&  In  other  words,  the  writer 
Is  of  opinion  that  the  Governor  is  authorized 
by  said  section  17  to  disapprove  any  item  or 
items  of  an  appropriation  bill  embracing  dis- 
tinct items,  thereby  rendering  them  void,  and 
that  only  that  part  of  the  bill  approved  be- 
comes the  law,  excluding  from  it,  necessarily, 
the  items  disapproved,  and  this  without  any 
farther  action  taken  by  him  whatever. 

[1]  The  majority  of  the  court,  howfever,  is 
of  opinion  that  the  provisions  of  said  sec- 
tion IS  of  the  Constitution  requiring  the 
filing  of  objections  with  the  bill  and  the  giv- 
ing notice  thereof  by  public  proclamation  are 
applicable  and  to  be  complied  with  in  the 
disapproval  of  a  distinct  item  of  appropria- 
tion in  an  appropriation  bill,  and  also  that 
the  Governor's  action  In  writing  "Disapproved 
and  vetoed"  across  ti>e  face  of  the  said  item 
of  appropriation,  and  signing  the  bill  after 
the  notation  "Approved,  except  as  to  the 
above  items  disapproved  and  vetoed,"  and 
filing  the  same  in  the  secretary  of  state's  of- 
fice, was  a  substantial  compliance  therewith. 

[2]  The  filing  of  the  bill  with  said  noU- 
tion  written  across  the  face  of  the  item  dis- 
approved was  a  sufficient  statement  of  his 
objections  thereto,  and  there  is  no  require- 
ment that  the  objections  shall  be  written  sep- 
arately or  upon  a  different  instrument. 

[3]  Now  as  to  the  giving  of  notice  by  pub- 
lic proclamatltm.  The  word  "proclamation" 
is  to  be  given  its  usual  and  ordinary  mean- 
ing. It  not  having  been  apparently  used  oth-, 
erwlse.  It  is  defined  by  the  New  Standard 
Dictionary  (Funk  &  Wagnalls)  as  follows: 

"(1)  The  act  of  proclaiming  or  pabUsfaing. 
(2)  That  which  is  proclaimed  or  pal>liah«d,  es- 
pecially by  authority  ;  any  announcement  made 
in  a  public  manner.     (3)  I«w.    (a)  An.QQiieiali 


public  notification  by  some  executive  authority 
of  the  occurrence  of  an  event  important  to  the 
public,  or  of  command,  caution,  or  warning  in 
relation  to  a  matter  impending,  as,  a  proclama- 
tion of  peace,  (b)  An  announcement  made  by 
a  ministerial  officer  of  a  court  of  sometiiing  to 
be  done,  as  that  court  is  about  to  open  or  ad- 
journ, or  a  prisoner  to  be  discliarged.  (4)  A 
formal  declaration ;  an  avowal." 

See,  also,  Webster's  Dictionary. 

In  Lapeyre  v.  United  States,  19  WalL  (V. 
S.)  191,  21  U  Ed.  606,  a  proclamation  of  the 
President  relieving  certain  persons  from 
penalties  and  removing  all  restrictions  from 
commerce  and  trade  In  certain  sections  of  the 
United  States,  executed  or  made  on  June  24, 
1S66,  but  not  published  in  the  newspapers  un- 
til the  27th  of  June,  nor  published  or  promul- 
gated anywhere  or  in  any  form  before  the 
27tb,  "unless  its  being  sealed  with  the  seal 
of  the  United  States  in  the  Department  of 
State  was  a  publication  or  promulgation 
thereof  was  held  valid  and  effectual  and 
published  aa  of  the  day  of  its  date. 

In  Wolsey  v.  Chapjpan,  101  U.  S.  755,  25 
L.  Ed.  915,  the  language  of  the  act  under  con- 
sideration was: 

"Any  public  land,  except  such  as  is  or  may 
t>e  reserved  from  sale  by  any  law  of  Congress 
or  proclamation  of  the  Presiaent  of  the  United 
States." 

And  the  court  held  an  order  sent  by  the 
head  of  one  of  the  executive  departments  to 
the  Commissioner  of  the  General  Land  Of- 
fice directing  it,  effectual  to  reserve  the  land 
from  sale  as  a  proclamation  of  the  President 
saying: 

"A  proclamation  bj  the  President,  reserving 
lands  from  sale,  is  bis  official  public  announce- 
ment of  an  order  to  that  effect.  No  particular 
form  of  such  an  announcement  is  necessary.  It 
is  sufficient  if  it  has  such  publicity  as  accom- 
plishes the  end  to  lie  attained.  If  the  President 
himself  had  ginned  the  order  in  this  case,  and 
sent  it  to  the  registers  and  receiven  who  were 
to  act  under  it,  as  notice  to  them  of  ^hat  they 
were  to  do  in  respect  to  the  sales  of  the  public 
lands,  we  cannot  doubt  that  the  lands  would 
have  been  reserved  by  proclamation  within  the 
meaning  of  the  statute.  Such  being  the  case,  it 
follows  necessarily  from  the  decision  in  Wilcox 
V.  Jackson  that  such  an  order  sent  out  from  the 
a^'Tiipriate  executive  department  in  the  reKular 
course  of  business  Is  the  legal  equivalent  of  the 
President's  own  order  to  the  same  effect.  It 
was,  therefore,  as  we  think,  such  a  proclamation 
by  the  President  reserving  the  lands  from  sale 
as  was  contemplated  by  the  act" 

This  language  was  approved  in  Wood  v. 
Beach,  156  U.  S.  550,  15  Sup.  Ct.  410.  3»  L. 
Ed.  628.  A  verbal  announcement  by  the  cir- 
cuit clerk  was  held  the  proclamation  of  the 
result  of  an  election  in  Mackln  v.  State,  62 
Md.  244,  and  the  posting  of  a  notice  of  meet- 
ing on  the  door  of  the  council  chamber  and 
sending  a  copy  thereof  by  mall  to  the  mem- 
bers of  the  council  by  the  mayor,  a  compli- 
ance with  a  statute  authorising  the  mayor 
to  convene  the  council  in  special  session  by 
proclamation  In  Gushing  v.  Hartwlg,  138  Mo. 
App.  114,  120  S.  W.  109. 

No  particular  form  of  proclamation  is  pre- 
scribed or  indicated  by  the  Constitution,  but 
only  .that  "no|ti<<e  thereof  b^  glv^  by  .public 
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prodamaUDs,"  and  from  tbe  autborltlee  It 
api)ear8  tbat  a  proclamation  is  public  when 
made  and  sniOdent  If  It  has  such  publicity, 
or  accomplishes  the  end  to  be  attained.  Here 
tbe  bill  was  returned  with  his  objections  by 
the  GoTernor  to  the  office  of  the  secretary 
of  state  where  it  was  accessible  and  open  to 
inspection  of  t^e  public  with  his  signature. 
showing  that  the  bill  was  approved,  "except 
as  to  the  items  above  disapproved  and  ve- 
toed." Tbe  secretary  of  state,  the  officer  re- 
quired by  law  to  publish  the  acts  and  reso- 
lutions of  the  General  Assembly,  was  thus 
Informed  that  tbe  distinct  items'  of  appro- 
priation across  which  had  been  written  "dis- 
approved and  vetoed"  were  void  and  not  to 
be  Included  in  the  publication  of  the  law  ap- 
proved. Tbe  public  notice  by  the  proper  of- 
ficer was  therefore  sufficient  to  accomplish 
OtB  «nd  to  be  attained,  and  tbe  constitutional 
requirements  were  substantially  complied 
witb.  It  follows  that  tbe  veto  or  disapproval 
was  effectual  and  tbe  items  so  disapproved 
void. 

Tbe  court  therefore  erred  in  sustaining  tbe; 
demurrer  to  tbe  answer,  and  its  Judgment  is 
reversed  and  the  cause  remanded,  witb  in-r 
structions  to  overrule  it. 

SMITH,  3.  (dissenting).  This  case  has 
been  decided  upon  a  question  which  was  not 
raised  or  discussed  in  the  briefs.  It  was  ar- 
gued by  counsel  for  appellant  that  the  meth- 
od of  vetoing,  in  toto,  the  bills  referred  to  in 
section  15,  article  6,  of  tbe  Constitution  is 
entirely  distinct  and  different  from  the  meth- 
od of  disapproving,  or  vetoing,  an  item  or 
items  of  a  bill  making  appropriations  of  mon- 
ey, referred  to  in  section  17  of  article  6.  It 
was  contended  that  section  17  conferred  tbe 
right  of  vetoing  items  of  an  appropriation 
Ull,  without  defining  how  that  right  was  to 
be  exercised,  and  that  the  provisions  of  sec- 
tion 15  could  not  be  looked  to  for  directions 
on  that  subject,  because  that  section  related 
to  the  approval  or  disapproval  of  bills  in  toto ; 
and'  that,  therefore,  the  provisions  of  section 
16,  requiring  notice  of  the  disapproval  of  a 
bill  to  be  given  by  public  proclamation  did 
not  apply,  when  tbe  veto  power  had  been  ex- 
ercised as  to  items  of  an  appropriation  bill. 
It  was  not  contended  that  the  provisions  of 
section  15  had  been  complied  with.  It  was 
not  uTged'tbat  any  proclamation  bad  Issued. 
It  was  only  insisted,  but  very  earnestly  In- 
tdsted,  that  no  proclamation  was  necessary, 
under  the  circumstances  of  this  case.  This 
view  was  accepted  by  the  member  of  tbe 
court,  who  wrote  tbe  opinion  for  tbe  ma- 
jority, and  it  occurs'  to  us  that  this  was  tbe 
real  question  in  tbe  case. 

Upon  the  qnestion  of  tbe  necessity  for  a 
proclamation  our  views  accord  with  those  of 
the  majority  of  the  court  Section  16  of 
artide  6  prorld'es  that  when  tbe  Governor 
approves  a  bill  he  shall  sign  it.  This  signa- 
ture la  made  the  evidence  of  executive  ap- 
ttroTaL    If  be  disapproves  a  bill,  vHO^  tba 


L^slature  is  In  session,  he  returns  it  with 
his  objections  to  the  house  in  which  it  orig- 
inated. If  tbe  General  Assembly  by  their 
adjournment  prevent  tbe  return  of  tbe  bill, 
and  it  does  not  meet  witb  the  approval  of  the 
Governor,  he  is  required  to  file  it,  with  his 
objections,  in  tbe  office  of  tbe  secretary  of 
state,  and  give  notice  thereof  by  public  proc- 
lamation. Tbe  objections  of  tbe  €k>vemor 
are  required  to  be  filed  with  tbe  bill,  and  bis 
proclamation  is  Issued  as'  tbe  evidence  of  bis 
disapproval.  When  these  provisions  have 
been  complied  with,  tbe  record  is  made  wbicb 
furnishes  the  evidence  of  tbe  action  of  tbe 
Governor,  and  unless  these  provisions  are 
complied  with  there  la  no  such  record  aa  tbe 
Constitution  eontemplated  should  be  made  tQ 
evidence  tbe  .executive  action.  It  is  not 
deided  that  if  tbe  Governor  sbouUl  disap* 
prove  a  bill  after  tbe  adjournment  of  the 
Legislature,  be  would  have  to  give  notice  by 
public  proclamation.  This  would  be  true 
even  though  the  bill  were  an  appropriation 
bill,  which  consisted  of  a  single  item.  .  Then 
why  should  not  a  proclamation  be  necessary  It 
aoe  or  more  of  several  items  were  disapprov- 
ed? There  appears  to  be  no  reason  for  this 
formality  in  the  one  case,  which  is  not  equal- 
ly applicable  to  the  other. 

We  think  the  purpose  of  section  17  was  to 
OOnfeE  npon  the  Governor  tbe  power  to  dls- 
aptyrove-  any  particular  item  or  items  of  an 
appropriation  bill,  without  rendering  other 
parts  thereof  void,  but  this  power,  of  course, 
edumld  be  ezerdaed  in  the  manner  provided 
by  tbe  Constitution  for  approving  or  disap- 
proving bills,  and  section  16  must  be  looked 
to  for  these  directions.  If  this  be  true,  then 
it  must  necessarily  follow  that  where  the 
General  Assembly  by  its  adjournment  has 
prevented  tbe  return  of  ttie  bill  to  the  bouse 
in  which  it  originated,  tbe  Governor  must 
fll*  tbe  bfll,  with  hie  objections;  in  the  office 
of  the  secretary  of  state  and  give  notice  by 
public  proclamation,  if  be  wishes  to  veto 
some  Item  of  it. 

Was  a  proclamation  made?  Tbe  majority 
has  answered  in  the  affirmative.  But  we 
submit  this  Is'  ipse  dixit  Cases  cited  In  the 
majority  opinion  give  no  support  to  tbe  view 
that  the  notation  made  by  tbe  Governor  on 
tbe  bill  is  a  proclamation,  and  after  a  some- 
what diligent  search  of  the  authorities  we 
have  failed  to  find  any  case  supporting  that 
holding.  Cases  dted  in  tbe  majority  opinion 
deal  with  the  question  of  the  promulgation 
of  proclamations.  We  hav*  no  such  question 
here.  We  insist  that  tbe  Governor  made  no 
proclamation,  and  tiierefore  none  could  have 
been  promulgated. 

Section  15  deals  with  a  subject  of  the 
highest  Importance,  and  its  provisions  are 
necessarily  mandatory.  The  makers  of  tlie 
Constitution  had  some  purpose  in  mind  in 
requiring  the  Governor  to  give  notice  by 
public  proclamation.  In  this  manner  the 
Governor  is  allowed  pro  tanto  to  set  aside 
the   legislative   win.     The   wisdom   of  ac- 
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cording  this  right  to  the  chief  executive  has 
been  mncih  debated  In  the  maldng  of  Constita- 
tlons  and  the  right  is  <»ie  which  has-  not  al- 
ways been  granted.  And  it  Is  universally  held 
that  it  la  a  right  wlilch,  when  granted,  must 
be  ^erdsed  within  the  time,  and  In  the  man- 
ner, provided  by  the  Instrument  granting  It. 
It  Is  not  a  right  to  be  lightly  exercised,  but 
when  exercised  there  should  be  no  doubt  of 
that  fact  A  record  should  be  made,  and  that 
record  Is  the  one  the  Constitution  provides 
to  preserve  the  evidence  of  its  exercise, 
which  under  our  Constitution  is  a  public 
proclamation.  Here  the  Oovernor  wrote 
across  the  Item  nnder  consideration  the 
words  "Vetoed  and  disapproved,"  and  a  sim- 
ilar notation  was  made  across  the  face  of 
other  Items.  If  there  was  a  proclamation 
this  notation  constitutes'  it,  and  It  occurs  to 
us  that  the  statement  of  the  proposition  car- 
ries Its  own  refutation.  Xbe  Governor  does 
not  sign  a  bill  or  write  anything  on  It  for 
the  purpose  of  disapproving  it  Tbb  Consti- 
tution provides  that  If  he  approve  a  bill  he 
shall  sign  It  but  If  he  disapproves  the  bill, 
or  any  portion  of  It,  he  does  not  evidence 
that  disapproval  by  marginal  notations.  He 
must  make  the  record  which  the  Constitu- 
tion requires;  1.  e.,  a  proclamation.  Arkan- 
sas State  Fair  Assli  v.  Hodges,  178  S.  W.  939. 
Believing  that  tbls  notation  on  the  bill, 
tot  the  making  of  which  the  Constitution 
contains  no  authority,  10  insufficient  to  meet 
the  requirement  that  there  be  a  public  proc- 
lamation, and,  believing  that  this  notation 
would  never  be  recognized  as  a  proclamation, 
in  tlie  absence  of  that  label  placed  on  It  by 
the  majority,  we  dUsent  from  that  holding. 

HABT,  J„  concurs. 


8ECUBITY  INS.  CO.  v.  JAGOEBS  et  aL 
(No.  193.) 

(Supreme  Court  of  Arkansas.     Oct  25,  1915.) 

1.  PUNOIPAI,  AND  Age.n't  ®=>143— Undisolob- 
KD   AOKSOY— SUBETY   BoND— WHO  MAT  BM- 

voHCE— Principal  of  Oblioee. 

Where  a  bond  securing  the  performance  of 
bis  duties  by  a  local  insurEince  agent  was  exe- 
cuted by  him  to  the  general  agent  of  the  com- 
pany for  the  letter's  benefit,  though  it  was  not 
disclosed  therein  as  the  principal  obligor,  such 
company,  nevertheless,  could  bring  suit  on  such 
bond  for  the  local  agent's  default. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {{  502-612;  Dec.  Dig.  «=» 
143.] 

2.  Pleading  «=»218— Demubbeb— Oonsidkba- 
Tiow  OF  Exhibit— Statute. 

Under  Kirby's  Dig.  (  6128,  providing  in 
part  that,  if  the  action  is  founded  on  a  bond,  the 
original  or  a  copy  thereof  must  be  filed  as  part 
of  the  pleading  if  the  party  can  produce  the  in- 
strument, in  an  insurance  company's  action 
against  its  local  agent  and  the  sureties  on  his 
bond,  the  bond,  filed  as  an  exhibit  to  the  com- 
plaint, could  be  considered  on  demurrer  to  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleadiag, 
Cent  Dig.  i|  535-639;    Dec.  Dig.  «b>216.] 


3.  Irsttbanob  «s»83  —  Aoknts  —  iRDnnmr 

BoBD— Default  CovxasD. 

Where  the  bond  of  a  local  agent  of  an  in- 
surance company  was  conditioned  that  he  should 
keep  a  true  and  correct  account  of  all  moneys 
received  by  him  for  the  company  and  pay  gamg 
over,  should  report  business  transacted,  and  in 
every  way  faithfully  perform  liis  duties  as  ageot 
in  compliance  with  the  instructions  of  the  gen- 
eral agent,  and  should,  at  the  end  of  the  agency, 
deliver  up  to  such  general  agent  all  moneys, 
policies,  l)ookg|,  and  property  due  from  him  or 
In  his  possession,  and  that,  if  such  local  agent 
should  do  so,  and  reimburse  such  general  agent 
for  all  extra  expense  occasioned  by  any  de- 
linquency or  failure  to  comply  with  such  condi- 
tions, the  obligation  should  be  void,  such  bond 
did  not  bind  the  local  agent  and  bis  sureties 
to  reimburse  the  company  for  the  payment  of 
losses  occurring  on  policies  issued  by  the  local 
agent  on  prohibited  risks. 

[E^.  Note.- For  other  cases,  see  Insurance, 
Cent  Dig.  H  ICW-llO;    Dec.  Dig.  <S=>83.] 

Appeal  from  dnmit  Coart,  Lawrence  Oonii- 
ty;  Dene  H.  Coleman,  Judge. 

Suit  by  the  Security  Insurance  Company 
against  J.  N.  Jaggers  and  others.  Judgment 
for  defendants  on  demurrer,  and  plaintUf  ap- 
peals.   Affirmed. 

The  appellant,  an  Insarance  company, 
brought  salt  against  J.  N.  Jaggers,  as  prin- 
cipal, and  the  sureties  on  his  bond  given  to 
secure  the  faithful  performance  of  his  duties 
as  local  fire  Insurance  agent  to  T.  A.  Man- 
ning, as  general  agent  for  the  Security  Fire 
Insurance  Company. 

The  complaint  alleges  that  the  Insurance 
company,  through  Its  general  agent,  T.  A. 
Manning,  appointed  J.  N.  Jaggers  its  local 
fire  Insurance  agent,  at  the  town  of  Wslnnt 
Bldge,  with  authority  to  sign,  Issne,  and  de- 
liver policies  of  insurance,  on  the  property 
In  said  town,  in  accordance  with  the  roles 
and  regulations  of  said  company,  and  that 
said  defendant  agreed,  in  accepting  said 
agency,  to  faithfully  perform  his  duty  m 
said  agent  In  compliance  with  the  instmc- 
tlons  of  the  general  agent  through  his  prop- 
er representabiveB.  It  then  states  that  Jag- 
gers and  his  sureties  executed  the  lK»d,  con- 
ditioned for  the  faithful  performance  of  his 
duties,  by  Jaggers  the  agent,  and  that: 

"They  would  pay  to  said  general  agent  all 
moneys  due  from  said  J.  N.  Jaggers,  and  wonld 
reimbur«e  said  general  agent  for  all  expenses  oc- 
casioned by  any  delinquency  or  failure  on  tb« 
part  of  said  J.  N.  Jaggers  to  comply  with  the 
conditions  of  said  bond,  and  attaclied  a  copy 
of  same  to  the  complaint  and  made  it  a  part 
thereof  as  Exhibit  A." 

It  states  further  that  J.  N.  Jaggers  deliv- 
ered two  policies  of  Insurance  to  certain  per- 
sons, the  owners  of  property  that  were  pro- 
hibited risks,  insuring  one  In  the  sum  of  $1,- 
600,  and  the  other  for  $400 ;  that  the  agent 
was  without  authority  to  Issue  such  policies, 
was  notified  to  cancel  and  have  them  retnm- 
ed  as  he  was  authorized  to  do  under  the  pro- 
visions of  the  policies,  and  failed  to  do  ao; 
that  a  loss  occurred  under  both  policies  for 
which  the  Insurance  company  became  liable, 
and  which  It  adjusted,  agreeing  to  pay  to 
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Fletcher  Bros.  $1,326.87  under  oah  iwUcy, 
and  to  W.  A.  Bynum  $400,  under  tbe  other 
policy ;  that  It  Incurred  the  expense  of  send- 
ing the  adjuster  to  Walnut  Bidge  for  the  ad- 
justment of  the  loss  of  $50,  and — 
"plaintiff  states  that  the  defendants,  3.  N.  Jag- 
sera,  E.  H.  Tharp,  and  J.  C.  Hall,  are  liable  to 
It  to  the  ertent  of  $300  on  the  said  bond  hereto- 
fore mentioned,  because  said  loss  was  sustained 
by  reason  of  the  failare  of  said  Jaggers  to  faith- 
fully perform  Us  duties  as  agent  in  compliance 
with  the  instrnctionB  of  the  general  agent,  in 
that  said  Jaggers  did  not  faithfully  perform 
his  duties  as  such  agent,  and  did  not  comply 
with  the  instructions  of  the  general  agent  in 
writing  said  policies,  which  were  on  tne  pro- 
hibited list,  and  also  in  failing  to  cancel  said 
policies  after  instructions  to  do  so  from  said 
goieral  agent." 

The  bond  is  conditioned  as  follows: 

"The  condition  of  this  obligation  is  sudi  that, 
whereas  the  above-named  J.  N.  Jaggers,  having 
been  appointed  by  said  general  agent  as  his 
agent  for  the  town  of  Walnut  Ridge,  county  of 
Lawrence,  state  of  Arkansas,  and  as  such  agent 
will  receive  divers  sums  of  money,  policies, 
chattels,  and  other  effects,  the  property  of  said 
T.  A.  Manning,  general  agent,  and  J.  N.  Jag- 
gers, being  bound  to  keep  true  and  correct  ac- 
count of  the  same,  pay  over  such  money  cor- 
rectly, and  make  regular  reports  of  the  bmdness 
transacted  by  him  to  the  said  T.  A.  Manning, 
general  agent,  and  in  every  way  faithfully  per- 
form th6  duties  as  agent  In  compliance  with  the 
instructions  of  the  general  agent  through  his 
proper  representatives;,  and  at  the  end  of  the 
agency  by  any  cause  whatever  shall  deliver  up 
to  the  said  general  agent  or  his  authorized 
representatives  all  moneys,  policieSj  books,  and 
property  due  from  or  in  bis  possession: 

"Now,  therefore,'  if  the  said  J.  N.  Jaggers 
shall  promptly  pay  to  the  said  general  agent  the 
moneys  received  from  time  to  time,  and  shall 
well  and  truly  perform  all  and  singular  the  du- 
ties as  agent  of  said  general  agent,  in  accord- 
ance with  the  instructions  of  said  general  agent, 
as  given  or  made  known  by  him  or  his  proper 
representatives,  for  and  during  which  time  he 
officiates  as  agent,  and  shall  deUver  all  property 
which  he  may  receive  and  hold  as  agent  to  bis 
successors  in  office,  or  to  such  person  as  the 
general  agent  or  his  authorized  representative 
may  direct,  and  reimburse  said  general  agent 
for  all  extra  expense  occasioned  by  any  delin- 
quency or  failure  to  comity  with  the  foregoing 
conditions,  then  this  obligation  shall  be  null 
and  void ;  otherwise  to  remain  in  full  force  and 
Tirtue." 

The  appellees  interposed  a  demurrer  to 
the  complaint,  which  was  sustained,  and  the 
complaint  amended,  and  the  demurrer  again 
renewed.  It  waa  again  sustained,  and  appel- 
lant standing  upon  his  complaint,  it  was  dis- 
missed,  from  which  judgment  it  prosecutes 
this  appeaL 

CockrlU  &  Armistead,  of  Little  Rock,  and 
H.  Ia.  Ponder,  of  Walnut  Ridge,  for  appellant 
J.  N.  Beakley,  W.  E.  Beloate,  and  O.  G. 
Blackford,  all  of  Walnut  Ridge,  for  appellees. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1]  The  allegations  of  the  complaint 
show  that  the  bond  was  executed  by  the  local 
agent,  Jaggers,  to  the  general  agent  of  ap- 
pellant Insurance  company,  for  its  benefit, 
and,  although  it  was  not  disclosed  therein  as 
the  principal  or  person  for  whose  benefit  the 


bond  was  executed,  it  nevertheless  had  the 
right  to  bring  suit  thereon.  Mass.  Bonding 
Co.  V.  Higgins,  174  S.  W.  1150;  Miss.  VaUey 
Const.  Co.  V.  Abeles,  87  Ark.  374,  112  S.  W. 
8»4;  Bryant  Lumber  Co.  v.  Crist,  87  Ark. 
434,  112  S.  W.  965;  Frazler  v.  Polndexter, 
78  Ark.  241,  95  S.  W.  464,  115  Am.  St  Rep. 
33,  8  Ann.  Cas.  552 ;  Mechem  on  Agency,  {g 
768-770;  Shields  v.  Coyne,  148  Iowa,  318, 
127  N.  W.  63,  29  L.  B.  A.  (N.  S.)  472,  Ann. 
Cas.  1912C,  805;   note,  31  Cyc.  1598. 

[2]  The  action  Is  founded  on  the  bond  of 
appellees,  which  was  filed  as  an  exhibit  to 
the  complaint,  and  may  be  considered  np^n 
demurrer  to  the  pleadings.  Section  6128,  Klr- 
by's  Digest;  Sorrells  v.  McHenry,  88  Ark. 
127;  Buper  t.  State,  85  Ark.  223,  107  S.  W. 
179. 

[3]  Under  the  terms  and  conditions  of  the 
bond,  Jaggers,  as  principal,  was  bound  to 
keep  a  true  and  correct  account  of  all  mon- 
eys received  by  him  for  the  insurance  com- 
I>any  and  to  pay  same  over,  to  make  a  report 
of  the  business  transacted,  and  In  every  way 
faithfully  i)erform  the  duties  as  agent  In 
compliance  with  the  Instructions  of  the  gen- 
eral agent,  through  his  proper  representa- 
tives, and  at  the  end  of  the  agency  to  deliver 
up  to  the  said  general  agent,  or  his  repre- 
sentative, all  moneys,  policies,  books,  and 
property  due  from  blm  or  in  his  possession, 
and  It  was  further  provided  that,  if  he  should 
do  so,  and  reimburse  said  general  agent  for 
all  extra  expense  occasioned  by  any  delin- 
quency or  failure  to  comply  with  the  fore- 
going conditions,  the  obligation  should  be 
void.  It  does  not  appear  to  contemplate  that 
the  agent  should  be  bound  to  the  payment  of 
losses  occurring  on  policies  Issued  on  pro- 
hibited risks  by  bdm,  and  does  not,  in  the  opin- 
ion of  the  court,  bind  him  to  any  such  pay- 
ment 

The  complaint  therefore  did  not  state  a 
cause  of  action,  and  the  court  committed  no 
error  1b  sustaining  the  demurrer. 

The  Judgment  is  aflSrmed. 


CONWAT  T.  MILLER  COUJTrT  HIGHWAY 
AND  BRIDGE  DIST.     (No.  207.) 

(Supreme  Court  of  Arkansas.    Nov.  1,  1016.) 

1.  Statutes  ©=3205— Construction. 

A  statute  should  be  considered  as  a  whole 
in  construing  it 

[Ed.    Note.-^For   other    cases,    see    Statutes, 
Cent  Dig.  |  282 ;  Dec.  Dig.  <S=»205.] 

2,  HiQHWATS  <9=s>90— Unity  of  Iuprove>£bmt 
— Statute. 

Acts  1916,  p.  617,  is  entitled  "An  act  to 
lay  off  and  estaolish  a  part  of  Miller  county 
into  a  pubUc  highway  and  bridge  district  for 
the  construction  of  public  highways  from  the 
city  of  Texarkana  to  various  localities  in  the 
territory  hereinafter  described,  and  for  the  con- 
struction of  a  public  bridge  in  connection  with 
such  highways  over  and  across  the  Red  river, 
•  *  •  and  to  organize  and  incorporate  a 
highway  and  bridge  district  and  provide  for 
levying   assessments   and   collecting   the 
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and  far  other  purposes."  Section  1  of  the  act 
defines  the  boundaries  of  the  highway  and  bridge 
district  and  creates  and  names  it.  Section  2 
provides  that  the  district  shall  have  power  to 
construct  and  maintain  60  miles  of  free  public 
highways  leading  from  Texarlcana  to  the  point 
on  the  Red  river  at  wUch  it  may  deem  it  ad- 
visable and  suitable  to  construct  a  bridge  over 
and  across  such  river,  etc.  Section  3  appoints 
the  commission  of  the  district,  and  provides  for 
^e  appointment  of  their  successors.     Section  6 

Erovides  that  the  board  of  commissioners  shall 
ave  the  power  to  build  a  highway  from  Tei- 
arkana  to  such  point  on  the  Ked  nver  as  they 
may  select  to  build  a  bridge  over  the  river  in 
connection  with  the  highway,  and  that  the  board 
"shall  also  have  power  to  build  a  bridge  over 
said  Red  river  at  such  point  suitable  in  all  re- 
spects for  footmen,  vehicles,  railroads,  and  oth- 
er public  utilities,  if,  in  the  opinion  of  the  said 
commissioners,  it  may  be  deemed  necessary  un- 
der this  act"  Suit  was  brought  to  restrain  the 
district  from  proceeding  with  the  construction 
of  highways  under  the  act  without  the  con- 
■tmction  of  a  bridge  over  the  Bed  river,  and 
tbe  district  contended  that  section  6  of  the  act 
vested  in  it  discretion  to  construct  the  high- 
ways without  also  constructing  tbe  bridge. 
Held,  that  such  was  not  a  proper  construction 
of  tbe  act,  the  discretion  vested  in  the  commis- 
sion and  district  by  section  5  relating  only  to 
the  kind  of  liridge  which  might  be  constructed, 
and  whether  it  should  be  made  available  to 
railroads  and  other  public  utilities,  and  not  to 
whether  such  bridge  might  be  constructed  at 
all,  so  that,  if  the  construction  of  both  highways 
and  bridge  was  impossible  within  the  cost  limit 
of  the  act,  the  improvement  must  fail. 

[Ed.  Note. — For  other  cases,  see  ITiKhways, 
Gent  Dig.  H  301,  302 ;    Dec.  Dig.  <8ss>00.1 

Appeal  from  Miller  Chancery  Court;  Ja& 
D.  Shaver,  Chancellor, 

Suit  by  George  T.  Conway  against  the 
Miller  County  Highway  and  Bridge  District 
From  a  decree  sustaining  tbe  demurrer  to 
the  complaint,  except  as  to  one  paragraph, 
as  to  which  the  demurrer  was  overruled, 
plaintiff  appeals.  Reversed  and  cause  re- 
manded, with  directions. 

William  H.  Arnold,  of  Texarlcana,  for  ap- 
pellant M.  E.  Sanderson,  of  Texarkaoa, 
and  K.  B.  Kinsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  for  appellee. 

SMITH,  J.  Appellant  brought  suit  to  re- 
strain the  Miller  county  highway  and  bridge 
district  from  proceeding  with  tbe  construc- 
tion of  certain  highways  pursuant  to  plans 
adopted  by  said  highway  and  bridge  district 
under  tbe  purported  authority  of  Act  Na 
153  of  the  Acts  of  the  General  Assembly  of 
1915.  It  was  alleged  In  the  complaint:  That 
tbe  said  district  was  formed  for  tbe  purpose 
of  building  a  bridge  across  Red  river  at  a 
point  to  be  selected  by  the  commissioners  be- 
tween the  towns  of  Fulton  and  Index,  and 
to  build  a  highway  leading  to  said  bridge, 
and  other  blghways  in  connection  therewith. 
That  by  the  terms  of  said  act  it  is  provided 
that: 

"The  improvements  herein  undertaken  shall 
not  exceed  15  per  cent  of  the  value  of  the  real 
property  of  said  district,  subject  to  improve- 
ment district  assessments  as  ascertained  by  the 
state  and  county  assessments." 


That  thfl  real  property  of  said  district 
amounts  to  only  $4,000,000,  so  tbat  the  dis- 
trict is  authorized  to  undertake  no  improve- 
ment that  wlU  cost  exceeding  $600,000,  and 
the  bridge  across  Red  rlrer  would  cost  al- 
most that  sum,  and  after  building  it  the 
district  wovld  have  no  funds  with  which  to 
build  tbe  highways  wblcb  by  the  terms  of 
said  act  It  is  required  to  build.  That  said 
improvement  was  Intended  to  be  a  unit,  and, 
there  being  no  funds  with  which  it  can  be 
constructed  as  such,  the  said  district  bas  no 
right  to  proceed  with  the  construction  of  any 
part  of  said  improvement  That  nevertheless 
the  commlBsloners  have  formed  plans  for  the 
building  of  a  system  of  highways  and  have 
abandoned  the  idea  of  constructing  such  a 
bridge.  Tb^re  were  allegations  in  the  com- 
plaint questioning  tbe  authority  of  the  com- 
misslMiers  to  construct  the  highways  because 
the  diversity  of  the  public  Interests  of  said 
district  was  such  that  tbe  roads  could  not  be 
a  single  Improvenient  Tbe  fifth  paragraph 
of  the  complaint  alleged  that  by  tbe  terms 
of  said  act  the  Interest  upon  the  bonds  au- 
thorized to  be  issued  is  made  a  part  of  tbe 
cost  of  tbe  improvement,  but  tbe  commis- 
sioners have  resolved  to  disregard  that  limi- 
tation and  to  issue  bonds  for  tbe  full  amount 
of  16  ver  cent  of  the  assessed  value  of  the 
real  property  In  the  district,  and  will  so  is- 
sue bonds  unless  restrained  by  the  order  of 
the  court.  Tbe  court  below  sustained  tbe 
demurrer  to  all  of  the  complaint  except  the 
flftta  paragraph,  as  to  which  tbe  demurrer 
was  overruled,  and  this  appeal  has  beeu 
prosecuted  from  that  decree. 

[1,2]  As  we  view  this  act,  it  is  now  neces- 
sary to  decide  the  question  only  of  the  unity 
of  tbe  improvement  authorized  by  tbe  act  of 
the  General  Assembly  above  mentioned.  The 
title  of  this  act  is  as  follows: 

"An  act  to  lay  off  and  establish  a  part  of 
Miller  county  into  a  public  liighway  and  bridge 
district  for  the  construction  of  public  highways 
from  tbe  city  of  Texarlcana  to  the  various  local- 
ities in  the  territory  hereinafter  described,  and 
for  the  construction  of  a  public  bridge  in  con- 
nection with  such  highways  over  and  across  the 
Red  river  between  Fulton  and  Index,  and  to 
organi^ie  and  incorporate  a  highway  and  bridge 
district,  and  to  provide  for  levying  assessments 
and  collecting  the  same,  and  for  other  par- 
poses." 

Tbe  provisions  of  tbe  act,  which  are  ma- 
terial upon  the  consideration  of  tbis  ques- 
tioQ,  are  as  follows: 

Section  1  of  tbe  act  defines  tbe  boundaries 
of  tbe  district  and  provides  that  tbe  terri- 
tory therein  included  "be  and  the  same  is 
hereby  created  and  constituted  a  highway 
and  bridge  district  and  said  district  shall  be 
known  as  the  'MUler  County  Highway  and 
Bridge  District.' " 

Section  2  of  tbe  act  provides  tbat  the  said 
district  shall  have  tbe  power  to  construct 
and  maintain  60  miles  of  free  public  high- 
ways leading  from  tbe  city  of  Texarlcana  to 
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soch  point  on  the  R«d  river  between  FdltMi 
and  Index,  at  wblch  It  may  deem  desirable 
and  suitable  to  construct  a  bridge  over  and 
across  said  Red  river  in  connectlcm  with  the 
plan  and  syBtem  of  sncta  highways,  and  at 
such  point  so  selected  on  Red  river,  said  dis- 
trict shall  tiave  power  to  construct  and  main- 
tain a  free  public  bridge  in  connection  v>lth 
said  highways  over  and  across  said  Bed  riv- 
er, and  shall  have  the  power  to  construct  aud 
maintain  other  highway's  in  connection  with 
the  highway  leading  to  said  bridge  from  the 
dty  of  Tesarkana  to  such  points  as  the  com- 
mtesioners  deem  desirable,  but  not  to  exceed 
in  the  aggregate  In  connection  with  the  high- 
way to  said  bridge  60  miles  in  length.  And 
this  sectlMi  provides  that  the  commission 
shall  have  power  to  grant  a  right  of  way 
over  said  bridge  to  any  public  utility  uiwn 
any  terms  which  shall  not  interfere  with 
the  public  use  of  said  bridge. 

Section  3  provides  that  three  men  there 
named  ''are  hereby  appointed  the  commis- 
sion of  said  Miller  county  highway  and 
bridge  district,"  and  provides  for  the  ap- 
pointment of  ttielr  snccesaors. 

Section  6  provides  that: 

"The  said  board  of  commissioners  shall  have 
the  power,  and  it  is  hereby  made  their  duty,  to 
build  and  construct  a  public  highway  from  the 
city  of  Texarkana  over  and  across  the  territory 
in  said  district  to  such  point  on  Red  river  as 
they  may  select  tor  the  purpose  of  building  the 
bridge  over  and  across  Red  river  in  comiection 
with  said  highway  and  system  of  highways,  be- 
tween Fulton  and  Index,  as  aforesaid.  •  *  • 
And  said  board  shall  also  have  power,  and  it  is 
hereby  made  their  duty,  to  build  and  construct 
a  bridge  over  and  across  said  Red  river  at  such 
point,  suitable  in  all  respects  for  footmen,  ve- 
hicles, railroads  and  other  public  utilities,  if 
4n  the  opinion  of  taid-  committionH  may  he 
ieemei  neoettary  uniar  thi»  qc(;  Said  high- 
ways and  bridge  to  be  built  where,  in  the  discre- 
tion of  said  board  of  commissioners,  it  is  most 
practicable  and  best  to  commence,  locate  and 
end;  and  tb^  shall  have  power  to  i>rotect.Bnd 
maintain  such  highways  and  bridge  in  such  ef- 
fective condition  as  honest,  able  and  energetic 
efForts  on  their  part  may  obtain,  by  building, 
rebuilding  and  repairing,  or  .such  other  work 
as  the  board  may  deem  necessary." 

This  section  further  provides  that  the  com- 
missioners shall  have  power  to  determine 
the  crown,  height,  slope,  and  grade  of  said 
highways,  as  well  as  the  dimensions  and 
diameter,  in  every  respect,  of  said  bridge, 
and  make  all  needful  regulations,  and  do  all 
things  in  their  opinion  necessary  to  secure 
and  itromote  the  public  convenience  and 
safety  over  said  highways  and  bridge;  and 
fnrtlier  provides  that: 

Said  "commissioners  shall  have  the  right  of 
oninent  domain,.  *  *  *  for  the  purpose  of 
condemning  any  land,  levees  and  buildings,  or 
other  pronerty,  public  or  private,  for  the  pur- 
pose of  the  nght  of  way  of  said  highway  and 
bridge,  wherever  located  as  aforesaid." 

Section  6  directs  the  commission  to  form 
plans  for  the  construction  of  such  highway 
and  bridge,  and  to  procure  estimates  of  the 
cost  thereof. 

Other  sections  provide  the  manner  in  which 
the  oonimisaloners  may  obtain  by  eoudemua- 


tton  or  otherwise  the 'right  of  way  for  said 
highways  and  the  approaches  and  abutments 
to  sold  bridge,  and  define  the  words  "right 
of  way"  as  used  In  the  act  to  mean  and  in- 
clude all  grounds  necessary  for  the  construc- 
tion of  highways  and  bridge,  its  approaches 
and  abatments,  and  Its  piers,  and  all  other 
necessary  lands  for  the  purpose  of  .carrying 
out  the  constmctUtn  of  said  highways  and 
bridge. 

Section  36  of  the  act  confers  authority 
upon  the  county  court  of  Miller  county  to 
take  over  and  acquire  the  highway  and  bridge 
upon  such  terms  aa  may  be  agreed  upon  as 
to  its  future  maintenance,  but  that,  in  the 
event  the  highway  and  bridge  is  not  taken  ■ 
over  by  said  county  court  as  a  public  highway 
of  said  county,  the  commissioners  shall  levy 
annually  such  assessments  upon  the  benefits 
as  may  be  necessary  for  the  maintenance  of 
said  highway  and  bridge  for  the  purpose  of 
maintaining  same  and  Its  approaches,  abut- 
ments, and  piers  in  good  repair  and  condi- 
tioned eio  as  to  keep  It  forever  open  to  the 
public. 

The  parties  differ  as  to  the  powers  of  the 
commissioners,  and  the  decision  of  that  ques- 
tion largely  turns  upon  the  construction  of 
section  6.  It  Is  contended  on  behalf  of  the 
district  that  this  section  vests  the  discretion 
to  construct  the  highways  without  also  con- 
structing the  bridge.  But  we  do  not  think 
that  the  section  should  be  so  construed.  The 
act  should  be  considered  as  a  whole,  and 
when  so  considered  we  think  the  legislative 
intent  was  to  provide  for  an  improvement 
district  for  the  construction  of  the  highways 
and  bridge.  The  purpose  of  the  act  Is  so 
declared  In  Its  title,  and  in  every  Instance  a 
conjunctive  conjunction  is  used  in  referring 
to  the  purpose  of  the  act  and  the  duties  of 
the  commission.  A  disjunctive  is  not  used  In 
a  single  instance.  While  this  fact  is  not  con- 
clusive, It  is  a  strong  circumstance  to  be 
considered  in  interpreting  the  act,  and,  in 
arriving  at  the  essence  of  the  theory  intend- 
ed to  be  accomplished,  if  it  be  found  that 
the  Improvement  was  intended  to  be  a  unit, 
then  the  provisions  of  the  act  are  uiaudatory, 
and  the  commissioners  have  no  discretion  to 
choose  the  parts  of  the  improvement  they 
win  construct.  Gallup  v.  Smith,  59  Conn. 
354,  22  Atl.  334,  12  U  R.  A.  353.  We  think 
It  could  not  be  successfully  contended  that 
the  commission  has  the  authority  to  build  the 
bridge  without  also  building  the  roads  con- 
necting vrith  it  Yet  we  think  there  is  as 
much  authority  for  so  doing  as  there  Is  for 
constructing  the  highways  and  eliminating 
the  bridge  from  the  plans  of  the  improve- 
ment. 

It  is  true  that  section  5  of  the  act  provides 
as  follows: 

"And  said  board  shall  also  have  power,  and 
It  is  hereby  made  their  duty,  to  build  and  con- 
struct a  bridge  over  and  across  said  Red  river 
at  such  point,  suitable  in  all  respects  for  foot- 
men, veluclea.  railroads  and  other  public  util- 
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Ities,  {/  in  the  opinion  of  taid  eonunittion  it  mat 
he  deemed  neoeMory  under  thit  dot." 

In  the  conatruction  of  the  language  qnoted 
It  Is  proper  to  bear  in  mind  that  the  oom- 
miasioners  haye  only  such  power  as  Is  con- 
ferred by  the  whole  act,  and  In  the  discharge 
of  the  duties  there  imposed  upon  them  they 
have  only  such  discreticm  as  is  expressly 
-conferred  upon  them,  or  as  is  necessarily 
implied  from  a  consideration  of  the  duties  so 
imposed,  and  we  think  the  phrase,  "if  in  the 
<H)lnlon  of  said  commission  it  may  be  deemed 
necessary  under  this  act,"  was  not  Intended 
to  enlarge  the  discretionary  powers  of  the  com- 
mission, nor  to  authorize  them  to  make  any 
.  change  in  the  purpose  of  the  act ;  but  that  the 
proper  oonstructlon  of  this  language  is  to  hold 
that  the  discretion  there  vested  relates  only 
to  the  kind  of  bridge  which  they  shall  con- 
struct, and  whether  or  not  it  shall  be  made 
available  to  railroads,  and  other  public  utili- 
ties. We  think  this  language  left  to  the  com- 
mission the  duty  of  determining  the  neces- 
sity or  propriety  of  constructing  a  bridge 
suitable  for  railroads  and  other  public  utili- 
ties, and  conferred  the  authority  to  construct 
the  bridge  so  that  it  would  be  available  for 
railroads  and  other  public  utilities,  If  they 
deemed  It  advisable  so  to  do,  and  the  discre- 
tion conferred  upon  the  board  is  limited,  not 
to  a  determination  of  whether  a  bridge  shall 
be  built  at  all  or  not,  but  solely  as  to  the 
character  of  the  bridge  to  be  built 

Therefore,  if  the  board  was  given  no  dis- 
cretion to  adopt  plans  which  excluded  the 
construction  of  the  bridge,  and  if,  as  alleged 
In  the  complaint,  the  construction  of  both 
the  highways  and  bridge  is  impossible  within 
the  limits  set  by  the  act,  it  follows  that  the 
board  exceeded  its  authority,  and  the  prayer 
-of  the  complaint  should  have  been  granted. 

The  decree  of  the  court  below  Is  therefore 
reversed,  and  the  cause  will  be  remanded, 
with  directions  to  overrule  the  demurrer  to 
the  paragraph  of  the  complaint  which  al- 
leges the  act  of  the  General  Assembly  con- 
templated that  tJie  highways  and  bridge  con- 
stituted a  single  improvement,  and  that  the 
commission  had  no  discretion  to  construct 
only  a  portion  of  the  same. 


DETSHAZO  T  STATB.    (No.  208.) 
(Supreme  Court  of  Arkansas.     Nov.  1,  191B.) 
1.  Crihinal   Law   4=»829 — PBESuitFnoN   or 

INNOCEKCK  —  iNSTBUCnONS— Ihstbuotions 

Covered  bt  Charge  Given. 

In  a  prosecution  for  assault  with  intent  to 
kill,  it  was  not  error  to  refuse  to  instruct  that 
the  indictment,  being  a  mere  accusation,  raised 
no  presumption  of  guilt,  where  an  instruction 
was  given  that  the  law  presumes  defendant  in- 
nocent^ and  not  guilty  as  charged,  which  pre- 
sumption continues  until  the  jury  are  satisfied 
of  guilt  beyond  a 'reasonable  doubt 

[Ed.    Note.— For   other   cases,    see   Criminal 
I^w,  Cent.  Dig.  t  2011 ;  Dec.  Dig.  «=s»829.] 


2.   OBnONAI.    IiAW     «=S>782— iNSTBtrCTIOHS  — 

Intbbpretation  or  Facts. 

In  a  prosecution  for  assault  with  intent  to 
kill,  it  was  not  error  to  refuse  to  instruct  that 
the  facta  mast  not  only  be  oonsistent  with  de- 
fendant's guilt,  but  they  must  be  inconsistoit 
witli  his  innocence;  and,  if  the  facta  are  sus- 
ceptible of  two  InterpretitionB,  the  interpreta- 
tion of  innocence  must  be  adopted,  where,  ac- 
cording to  the  proof  of  the  state,  d^endant  was 
guilty,  while,  according  to  the  testimony  in  his 
l>ehalf,  be  acted  in  self-defense. 

[Ed.  Note.— 'For  other  cases,  see  Criminal 
Law,  Cent.  Disr.  §|  1847,  1849,  1851,  1852, 1877, 
1878,  1880-1882,  1906,  1907,  190©-1»11,  1960, 
1966,  1967;   Dec.  Dig.  «=s>782.] 

8.  Crihinai.  Law  «s>829— InsT&nonoREH-Iif- 
BTEUonoNS  Covered. 

The  court  is  not  required  to  charge  the  law 
upon  any  question  in  every  possible  manner 
in  which  a  correct  statement  thereof  can  be  pre- 
pared, but  it  is  sufficient  if  the  law  be  so  de- 
.clarea  that  the  jury  may  not  be  in  doubt  as  to 
the  law  when  applied  to  the  facts  of  the  rase. 
Hence  it  was  not  error,  in  a  prosecution  for 
assault  with  Intent  to  kill,  to  refuse  an  instruc- 
tion on  the  subject  of  reasonable  doubt  where 
the  law  on  such  subject  was  covered  by  other 
instructions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2011 ;   Dec.  EHg.  <8=»829.] 

4.  OKiatiRAi.  Law  «=»829  —  IsBTBtJonoNS — 

Justification. 

In  a  prosecution  fcnr  assault  with  intent 
to  kill,  it  was  not  error  to  refuse  to  Instruct 
that  mere  words  will  not  justify  an  assault, 
y^t  words  accompanied  by  acts  of  a  violent  or 
threatening  character  will  be  provocation  that 
may  reduce  the  crime  from  assault  with  intent 
to  kill  to  an  airgravated  assault,  or  to  a  jus- 
tification of  aggravated  assault  where  an  in- 
struction was  given  that  if  the  assault  was 
committed  while  defendant  was  under  the  in- 
fluence of  passion  or  excitement  caused  by  a 
provocation  apparently  sufficient  to  make  the 
passion  irresistible,  the  jury  might  acquit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  }  2011;   Dec.  Dig.  <S=>S2».] 

6.  HoviciDB   •=b95— AssAtri/r   with   Irtbnt 

TO     KnU/— PrOVOOATIOH— AOOBAVATED     As- 

8ATn.T. 

In  a  prosecution  for  assault  with  intent  to 
kill,  an  Instruction  that  threatening  acts,  ac- 
companied by  opprobrious  words,  would  be  a 
provocation  that  might  reduce  the  degree  of 
assault  incorrectly  stated  the  law  in  not  permit- 
ting the  jury  to  pass  vpon  the  sufficiency  of 
the  provocation,  and  in  stating  that  provocation 
might  justify  an  assault  with  intent  to  kill,  or 
be  a  justilication  of  aggravated  assault  an 
"aggravated  assault"  nnder  ECirby's  Dig.  f 
1587,  being  committed  when  one  j^erson  assaults 
another  with  a  deadly  weapon,  instrument  or 
other  thing  with  intent  to  inflict  a  bodily  in- 
jury, where  no  considerable  provocation  ap- 
ppars,  or  where  the  circumstances  of  the  assault 
show  an   abandoned  or  malignant  disposition. 

[E3d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  123;  Dec.  Dig.  «s>85.] 

Appeal  from  Circuit  Court  Sevier  County ; 
JefF.  T.  Cowling,  Judge. 

Dobson  Deshazo  was  convicted  of  assault 
with  Intent  to  kill,  and  he  appeals.   Affirmed 

Steel,  Lake  &  Head,  of  Texarkana,  for  ap- 
pellant. Wallace  Davis,  Atty.  Gen.,  and  Jno. 
P.  Streepey,  Aast  Atty.  Gen.,  for  the  State. 

SMITH,  X  Appellant  was  convicted  upon 
a  charge  of  assault  with  intent  to  kill,  and 
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on  this  appeal  qnestions  only  tbe  action  of 
the  court  in  refusing  to  give  certain  Instmc- 
tions  asked  by  blm. 

[1  ]  The  first  of  the  Instructions  so  refused 
declared  the  law  to  be  that  the  Indictment 
In  the  case  was  a  mere  accusation,  or  charge, 
against  the  defendant,  and  raised  no  pre- 
sumption of  his  guilt,  and  waa  no  evidence 
of  guilt,  and  that  the  jury  should  not  permit 
themselves  to  be  Influenced  to  any  extent  be- 
cause, or  on  account  of,  the  indictment  Ttils 
Instruction,  of  course,  correctly  declares  the 
law,  and  the  court  below  might  very  well 
have  given  It,  but  It  does  not  appear  that  this 
failure  is  error  calling  for  the  reversal  of 
the  case,  inasmuch  as  the  court  gave  the 
following  Instruction,  numbered  4: 

"(4)  The  court  Instracts  the  jury  that  the 
law  presumes  the  defendant  innocent  in  this 
v-ase,  and  not  guilty  as  charged  in  the  indict- 
ment, and  this  presumption  of  innocence  should 
continue  and  prevail  in  the  minds  of  the  jury 
nutil  they  are  satisfied  by  the  evidence  beyond 
a  reasonable  doubt  of  his  guilt"  Boss  v.  State, 
92  Ark.  481,  123  S.  W.  756. 

[2]  The  court  refused  to  give  the  following 
instruction,  numbered  2: 

"(2)  The  court  Instructs  the  jury  that  the 
facts  relied  upon  to  show  the  defendant's  guilt 
must  not  only  be  consistent  with  and  point  to 
bis  guilt  but  tiiey  must  be  inconsistent  with 
his  uinocence;  and,  if  such  facts  are  suscepti- 
ble of  two  interpretations,  one  of  innocence  and 
one  of  gnilt,  the  interpretation  of  innocence 
must  be  accepted  in  the  defendant's  behalf,  and 
you  wUl  acquit" 

This  instruction,  and  others  of  a  similar 
character,  are  usually  given  In  cases  where 
it  Is  sou^t  to  prove  the  guUt  of  the  defend- 
ant as  an  Inference  to  be  drawn  from  facts 
and  drcnmstancea  established  by  the  proof; 
and,  while  such  an  instruction  Is  no  doubt 
proper  in  cases  of  that  kind,  it  cannot  be 
said  that  it  was  error  to  refuse  to  give  it 
here.  This  Is  true  because  this  case  Is  a 
swearing  match,  and  according  to  the  proof 
on  the  part  of  the  state,  appellant  was  guilty 
as  charged,  while  according  to  the  testimony 
in  his  behalf,  he  acted  In  his  necessary  self- 
defense. 

[3]  An  Instruction,  numbered  3,  asked  by 
appellant,  was  also  refused.  This  instruc- 
tion dealt  with  the  subject  of  reasonable 
doubt,  bat  the  law  of  that  subject  was  cov- 
ered in  other  instructions  given  by  the  court. 
And  the  same  thing  may  be  said  of  appel- 
lant's instruction  numbered  4,  which  dealt 
with  the  question  of  the  presumption  of  in- 
nocence. The  court  is  not  required  to  charge 
the  law  upon  any  question  in  every  possible 
manner  in  which  a  correct  statement  of  it 
can  be  prepared  by  counsel,  but  it  Is  suffi- 
cient if  the  law  be  so  declared  that  the  jury 
may  not  be  in  doubt  as  to  the  law  of  that 
question,  as  applied  to  the  facts  of  that  case. 

[4]  It  is  earnestly  insisted  that  error  was 
committed  in  the  refusal  to  give  instruction 
numbered  13,  which  reads  as  follows: 

"(13)  The  court  tells  you  that  while  mere 
words,  however  opprobrious,  will  not  justify 
an  assault,  yet  words  accompanied  by  acts  of 


a  violent  or  threatening  character  will  be  prov- 
ocation that  may  reduce  the  crime  from  assault 
with  intent  to  kill  to  an  aggravated  assault 
or  to  a  justification  of  aggravated  assault" 

It  is  said  that  this  Instruction  was  approv- 
ed as  a  correct  declaration  of  the  law  in  the 
case  of  Coulter  v.  State,  110  Ark.  209,  161  S. 
W.  186.  This  instruction,  numbered  13,  is 
set  out  In  full  In  the  Coulter  Case,  where  it 
Is  also  numbered  la ;  but  it  was  there  com- 
plained that  the  court  had  erred  in  falling 
to  give  an  instruction  numbered  8,  which  was 
also  set  out  in  the  opinion.  But  the  court 
said: 

"Thus  it  will  be  seen  that  the  matters  em- 
braced in  instruction  No.  8  were  fully  covered 
by  instructions  Nos.  7  and  13." 

Tbia  was  not  an  approval  of  instruction 
nnmbered  13,  but  only  a  decision  that  it  was 
not  error  to  refuse  the  instruction  number- 
ed 8. 

The  court  here  gave  an  instruction  num- 
bered 8,  which  reads  as  follows: 

"(8)  If  you  believe  from  the  evidence,  or  if 
the  evidence  raises  in  your  minds  a  reasonable 
doubt,  that  the  alleged  assault  was  committed 
by  the  defendant  while  he  was  acting-  under 
the  influence  of  passion  and  excitement  caused 
t-y  a  provocation  apparently  sufficient  to  make 
the  passion  irresistible,  you  will  acquit  the  de- 
fendant of  assault  with  intent  to  kill" 

This  instruction  numbered  8  is  an  exact 
copy  of  the  instruction  numbered  8  referred 
to  in  the  Coulter  Case.  In  the  Coulter  Case 
it  waa  held  not  to  have  been  error  to  refuse 
Instruction  numbered  8  because  instruction 
numbered  18  was  given ;  while  here  instruc- 
tion numbered  8  was  given  and  instruction 
numbered  13  was  refused. 

[B]  We  think  the  instruction  numbered  8  Is 
a  more  accurate  declaration  of  the  law  than 
instruction  numbered  13;  and,  inasmuch  as 
No.  8  was  given,  it  was  not  error  to  refuse 
No.  IS,  In  fact, 'we  think  the  thirteenth  in- 
struction Is  not  an  exact  statement  of  the 
law.  It  tells  the  jury  that  threatening  acts, 
accompanied  by  opprobrious  words,  would  be 
a  provocation  that  might  reduce  the  degree 
of  the  assault  It  charges  that  opprobrious 
words  and  threatening  acts  would  be  a  provo- 
cation legally  sufficient  to  reduce  the  degree 
of  the  offense,  while  the  jury  should  have 
been  permitted  to  pass  upon  the  sufficiency  of 
the  provocation  to  provoke  a  i>assion  appar- 
ently Irresistible,  as  stated  in  Instruction 
numbered  8.  This  instruction  numbered  13 
concludes  with  the  statement  that  the  provo- 
cation might  justify  an  assault  with  Intent 
to  kill,  or  be  a  justification  of  an  aggravat- 
ed assault.  The  court  had  defined  an  aggra- 
vated assault,  and  it  Is  apparently  a  contra- 
diction in  terms  to  speak  of  a  provocation 
which  justifies  an  aggravated  assault  An  ag- 
gravated assault  Is  committed  when  one  per- 
son assaults  another  with  a  deadly  weapon, 
instrument,  or  other  thing,  with  the  Intent  to 
Inflict  a  bodily  injury,  where  no  considera- 
ble provocation  appears,  or  where  the  cir- 
cumstances of  the  assault  show  an  abandon- 
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ed  and  malignant  disposition.  Section  1587, 
Kirby's  Digest.  The  very  definition  of  the 
statute  negatives  the  presence  of  sufficient 
provocation,  yet  the  instruction  says,  if  there 
was  sufficient  provocation,  it  would  Justify 
the  offense  which  Is  committed  when  no  con- 
siderable provocation  appears. 

Finding  no  prejudicial  error,  the  Judgment 
is  affirmed. 


OWENS  V.  STATE.     (No.  181.) 
(Supreme  Court  of  Arlconsas.     Oct  25,  1915.) 

1.  Homicide  «=>253  —  Pbosecution  —  Bvi- 

DENCK— SUFFICIENCT. 

In  a_  prosecution  for  homicide,  evidence 
held  sufficient  to  warrant  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  523-532 ;   Dec.  Dig.  <S=»253.1 

2.  CsiuiNAL  Law  ®=9()0S  —  Continuance  — 
Denial. 

Where  the  sbowiii;  on  a  motion  for  post- 
ponement did  not  clearly  disdose  the  where- 
alMuts  of  the  absent  witness,  or  establish  that 
his  attendance  could  be  procured  later,  the 
denial  was  not  an  abuse  of  discretion. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1350,  1304-1368;  Dec.  Dig. 
<8=608.] 

3.  Obiminal  Law  <8=»596  —  Continuance — 
Denial— Absent  Witness. 

The  denial  of  a  continuance  on  the  ground 
of  an  absent  witness,  whose  testimony  would  be 
merely  cumulative,  is  not  an  abuse  of  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1328-1330;  Dec  Dig.  «=» 
596.] 

4.  Homicide  ®=>170  —  Pbosbcotion  —  Evi- 
dence. 

In  a  prosecution  for  homicide,  evidence  that 
shoes  of  the  same  Inst  as  those  sold  to  ac- 
cused, but  only  a  little  shorter,  fitted  tracks  at 
the  place  of  the  crime,  except  as  to  length,  ia 
admissible. 

[Fyd.  Note. — For  other  eases,  see  Homicide, 
Cent.  Dig.  8  805 ;   Dec.  Dig.  <S=>170.] 

5.  Criminal  Law  «=»763,  764,  834— Tbial— 
in.str0ction9. 

Where  accused's  reauested  charge  that  his 
alleged  confession  should  be  carefully  weighed, 
and  a  conviction  could  not  be  had  on  such  con- 
fession without  other  evidence,  was  modified  and 
the  jury  were  charged  that  the  confession  should 
l>e  considered  along  with  other  evidence,  but 
conviction  could  not  be  had  on  the  unsupported 
confession,  accused  could  not  complain ;  the 
charge  requested  being  on  the  weight  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dis?.  §{  1T31-1T48,  1752,  1768.  1770, 
2013,  2014;   I>ec.  Dig.  «=>7S,  764,  834.] 

6.  Cbiminal  Law  <8=»728—Tbiiai<— Argument 
of  Counsel— Impbopbieties. 

That  the  prosecuting  attorney  made  state- 
ments as  to  proof  he  would  adduce,  but  on 
trial  was  unable  to  furnish  it,  is  no  ground  for 
reversal,  where  the  statements  were  in  good 
faith,  and  accused  requested  no  instructions  that 
the  jury  should  not  consider  sach  statements. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1689-1681;  Dec.  Dig.  <©=> 
728.] 

7.  Criminal  Law  «=»720— Trial— Abqument 
OF  Counsel. 

Where  accused  and  another,  who  were 
traced  by  bloodhounds   from  the  place  of  the 


killing  to  the  drug  store  where  they  were  found 
the  next  morning,  asserted  that  they  spent  tlie 
night  together,  argument  by  the  prosecutor  that 
such  other  person  participated  in  the  crime 
is  warranted,  though  the  evidence  did  not  dis- 
close it 

(Ed.  Note.— For  other  cases,  see  Crimiail 
Law,  Cent  Dig.  {§  1670,  1671;  Dec  Dig.  <=> 
720.] 

Appeal  from  Clrcnlt  Conrt,  White  County; 
J.  M.  Jackson,  Judge. 

Charles  Owens  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed. 

W.  D.  Davenport  and  Harry  Neelly,  both  of 
Searcy,  for  appellant  Wallace  Davis,  Atty. 
Gen.,  and  Jno.  P.  Streepey,  Aast  Atty.  Gen., 
for  the  State. 

McCULLOCH,  O.  J.  Appellant  was  convict- 
ed of  the  crime  of  murder  in  the  first  degree, 
and  his  punishment  was  fixed  by  the  Jury  at 
life  Imprisonment.  The  charge  agahist 
him  is  that  he  and  one  John  Perdue  com- 
mitted the  offense  by  killing  Luther  Gotham 
at  the  village  or  town  of  Georgetown,  White 
county.  Ark.,  on  the  night  of  April  27,  1915. 

[1]  The  principal  ground  urged  for  a  re- 
versal of  the  Judgment  Is  that  the  evidence 
Is  not  soffident  to  sustain  the  verdict,  and 
In  disposing  of  that  contention  it  is  necessary 
to  discuss  in  detail  the  drcumstances  of  the 
killing  and  the  facts  and  circumstances  -which 
tended  to  establish  app^ant's  guilt 

Appellant  lived  at  Georgetown  in  the  house 
with  deceased  and  the  latter's  wife.  He  had 
been  living  at  Georgetown  about  a  year,  and 
living  In  the  house  with  deceased  and  his 
wife  since  the  month  of  December  preceding 
the  killing.  Deceased  and  his  wife  lived  in  a 
room  downstairs,  and  appellant  occupied  a 
room  upstairs  which  was  approached  by  a 
stairway  leading  up  to  the  front  porch.  Ap- 
pellant paid  no  board,  but  was  living  there  at 
the  request  of  the  deceased.  The  killbig  oc- 
curred on  Saturday  night,  and  a  few  days 
before  that  deceased  and  his  wife  had  decided 
to  leave  there,  and  had  spoken  to  appellant 
about  the  fact  that  they  were  going  to  leave. 
Shortly  before  that  time  appellant  had  made 
a  proposal  to  the  wife  of  deceased  that  she 
leave  her  husband  and  go  away  with  him,  but 
she  declined  to  accept  the  invitation.  About 
suiter  time  on  the  night  of  the  killing  de- 
ceased and  his  wife  were  absent  from  the 
house,  and  on  their  return  they  found  appel 
lant  in  their  room  with  the  door  locked  A 
few  days  before  that  time  Mrs.  Cotham  tried 
to  get  appellant  to  quit  staying  at  the  house, 
but,  according  to  her  testimony,  he  declined 
to  do  so.  Mrs.  Gotham's  father  also  testified 
that  he  talked  to  appellant  and  tried  to  get 
him  to  leave,  and  suggested  that  he  was  cau^ 
ing  trouble  between  Cotham  and  his  wife,  but 
that  appellant  declined  to  go,  saying  that  be 
had  talked  to  Cotham  and  that  the  latter  had 
consented  for  him  to  stay.  Mrs.  Cotliam  also 
testified  that  about  a  week  l)efore  the  death 
of  her  husband  appellant  said  to  her  that  be 
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had  eavesdropped  her  and  her  husband  and 
watched  them  through  the  window,  and  that 
he  said  "he  had  a  damn  good  notion  of  taking 
his  gun  out  of  his  pocket  and  killing  both  of 
them." 

There  was  a  negro  dance  in  Georgetown  <xi 
the  nl£ht  of  the  killing  at  the  house  of  a  ne- 
gro named  McRae,  and  early  In  the  evening 
appellant  left  the  house  of  the  Ck>than)s  and 
went  to  the  dance.  He  Invited  Gotham  to  go 
with  him,  and  the  latter  declined  to  go  at 
that  time,  but  about  an  hour  later  followed, 
and  both  of  the  men  att«ided  the  dance.  Ap- 
pellant and  Gotham  were  both  white  mea. 
Witnesses  testified  that  Ck)tham  left  the  dance 
about  11  or  12  o'clock,  and  appellant  himself 
testified  the  last  time  he  saw  Ck>tham  the  la^ 
ter  was  standing  out  to  one  side,  talking  with 
several  negro  girls.  The  killing  occurred 
some  time  during  the  night,  but  there  is  no 
direct  testimony  as  to  the  hour  It  occurred. 
The  proof  adduced  by  the  state  shows  that 
the  watch  of  deceased  stopped  at  1  o'clock, 
and  the  Inference  Is  that  the  killing  occurred 
at  that  hour.  Several  of  the  witnesses  testi- 
fied about  the  condition  of  Gotham's  body, 
when  found  the  next  day,  but  there  is  no 
witness  that  states  where  the  body  was 
found,  though  It  Is  fairly  Inferable  from  the 
testimony  that  the  body  was  found  In  WUte 
river.  Georgetown  is  situated  on  or  near  the 
bank  of  that  stream.  The  witnesses  who  tes- 
tified concerning  the  condition  of  the  body 
stated  that  the  left  side  of  the  face  was 
crushed  and  mutilated,  and  that  there  were 
three  knife  wounds  to  the  abdomen.  The 
place  of  the  killing  was  Identified  by  several 
witnesses,  who  testified  that  they  found  tracks 
and  blood  and  followed  them  to  the  bank  of 
the  river  where  the  body  was  evidently 
thrown  In.  There  was  also  found  at  the 
place  thought  to  have  been  the  scene  of  the 
killing  three  human  teeth  and  a  pistol  car- 
tridge, and  also  a  fresh  cork,  which  came  out 
of  a  bottle  of  whisky.  l%e  Indications  were 
that  some  person  had  carried  the  dead  body 
of  Gotham  from  the  place  that  the  witnesses 
Identified  as  the  place  of  the  killing  to  the  riv- 
er, and  that  the  body  was  laid  down  on  the 
ground  at  dllTerent  places,  the  places  being 
Indicated  by  blood  spots. 

About  5  o'clock  the  next  morning  appellant 
and  Perdue  went  to  a  drug  store  In  George- 
town and  awakened  Dr.  Alexander,  the  pro- 
prietor, and  appellant  asked  for  some  medi- 
cine to  be  administered  to  Perdue,  who  was 
sick  and  suffering  from  stomach  trouble. 
Perdue  testified  that  he  became  grossly  Intox- 
icated the  night  before  and  slept  most  of  the 
night  and  awoke  early  In  the  morning  very 
sick.  Appellant  admitted  that  he  and  Perdue 
had  beOD  together  all  night ;  that  he  had  re- 
mained with  Perdue  during  the  part  of  the 
night  that  the  latter  lay  in  a  drunken  sleep. 
Dr.  Alexander  administered  the  medicine, 
and  appellant  laid  down  on  a  bed  in  the  back 
room  of  the  drug  store  and  slept  until  about 
8  o^dodc    .Ha  had  a  small  suit  case  with 


him  and  be  placed  that  under  the  bed.  An 
officer  sent  to  Brinkley  for  bloodhounds, 
which  were  brought  to  the  scene  of  the  killing 
by  the  owner,  who  testified  as  to  the  qualifica- 
tions of  the  dogs  to  follow  a  human  trail. 
There  was  one  track  In  particular  that  was 
plainer  than  the  others,  and  when  discovered 
early  Sunday  morning  a  pigpen  was  moved 
over  It  so  as  to  fence  it  aw.ay  from  Intruders. 
Appellant  had  bought  a  pair  of  shoes  from  a 
merchant  at  Georgetown  about  a  week  before 
the  date  of  the  killing,  and  the  merchant  tes- 
tified that  the  shoes  were  No.  9  In  size,  and 
they  took  a  No.  8M  shoe  of  the  same  make, 
and  the  same  width  last,  and  put  It  In  the 
track  and  the  shoe  fit  the  track,  except  in 
length.  The  bloodhounds  were  taken  to  this 
track,  and  they  began  following  a  trail  to- 
wards the  river,  and  thence  to  a  sawmill,  and 
thence  around  the  railroad  station,  and 
thence  to  the  drug  store  and  through  the 
store  back  Into  the  sleeping  room,  where  one 
of  the  dogs  mounted  the  bed  where  appellant 
had  slept  that  morning,  and  the  other  dog 
went  under  the  bed  and  could  hardly  l>e 
forced  away  from  appellant's  suit  case,  which 
was  lying  under  the  bed.  The  suit  case, 
when  opened,  was  found  to  contain  some  of 
appellant's  clothing  and  three  bottles  of 
whlsljy. 

Appellant  was  arrested  by  the  officers  at 
6 :20  o'clock  in  the  evening  while  at  the  rail- 
road station  just  as  the  train  came  in.  The 
dogs  were  following  the  trail  at  that  time, 
and,  according  to  the  witnesses,  every  man 
about  the  town  except  the  railroad  agent 
and  appellant  were  following  and  watching 
the  movements  of  the  dogs.  Several  wit- 
nesses testified  that  during  the  forenoon  of 
that  dny  they  noticed  appellant  with  the 
left  sleeve  of  his  undershirt  rolled  up,  and 
that  there  was  blood  on  the  sleeve.  They 
testified  that  on  the  upper  side  there  appeared 
to  be  a  clot  of  blood,  and  on  the  lower  side 
of  the  sleeve  there  was  a  smear  of  blood  as 
If  the  sleeve  had  been  rubbed  against  some 
bloody  place.  A  physician,  who  qualified  him- 
self as  a  chemist,  testified  that  he  had 
made  an  examination  and  chemical  analysis 
of  splotches  on  a  pair  of  pantaloons  which 
appellant  wore  on  the  day  after  the  killing, 
and  that  he  found  the  splotches  were  caused 
by  blood,  but  he  could  not  say  whether  It 
was  human  blood  or  that  of  some  other  ani- 
mal. 

After  the  examining  trial,  appellant  was 
Incarcerated  in  the  county  Jail  of  White  coun- 
ty, where  he  remained  until  the  time  of 
this  trial,  which  began  on  July  27,  1915.  One 
Britt  Barnard,  who  was  also  a  prisoner  In 
the  Jail  under  a  charge  of  bribery,  testified 
that  he  had  been  acquainted  with  appellant 
at  G(H>rgetown,  and  that  after  the  latter  was 
placed  in  jail  he  confessed  to  witness  that 
he  had  killed  Luther  Gotham  and  threw  his 
body  in  the  river,  and  that  he  committed  the 
deed  on  account  of  Gotham's  wife.  There 
are,  perhaps,  some,  other  circumstanoes.  of 
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I«e8  importance  than  those  Just  ennmerated, 
pointing  with  some  force  towards  the  guilt  of 
the  accDsed. 

We  are  of  the  opinion  that  the  evldenoe  is 
sufficient  to  sustain  the  verdict  Tlie  corpus 
delicti  was  established  by  abundant  testi- 
mony, and  the  confession  made  to  Barnard 
constituted  evidence  legally  sufflcient  to  sup- 
port the  verdict  -In  addition  to  that,  there 
are  many  circumstances  already  referred  to 
which  tend  to  show  that  appellant  was  the 
guilty  party.  There  is  a  sharp  conflict  how- 
ever, in  the  testimony  bearing  upon  each  of 
the  •circumstances  Just  related.  Appellant 
denies  that  he  made  any  Improper  proposals 
to  Gotham's  wife,  and  denies  any  participa- 
tion in  the  commission  of  the  crime,  or  any 
knowledge  of  it.  He  stated  that  he  went  to 
the  negro  dance  that  night  and  ronained 
there  all  night  He  introduced  other  wit- 
nesses whose  testimony  tended  to  corroborate 
his  own,  to  the  effect  that  he  remained  at 
the  dance  after  Gotham  left  there  about  mid- 
night and  that  he  remained  there  all  night 
until  he  went  to  Dr.  Alexander's  drug  store 
the  next  morning.  He  denies  that  there  was 
any  blood  upon  his  clothes,  except  a  small 
spot  of  blood  on  his  trousers,  which  he  got 
there  when  he  assisted  Gotham  in  marking 
a  hog  about  a  week  before  the  killing  oc- 
curred. The  state  of  the  testimony  made  a 
case  for  the  jury,  and  there  was  sufficient  to 
warrant  the  Jury  in  reaching  the  condu- 
slon,  beyond  a  reasonable  doubt,  of  appel- 
lant's guilt  of  the  crime. 

[2,  S]  It  is  Insisted  that  the  court  erred  in 
overruling  appellant's  motion  for  a  postpone- 
ment of  the  trial  until  a  later  day  of  the 
torm.  The  postponement  was  sought  to  en- 
able appellant  to  procure  the  testimony  of 
one  Lefty  Sharp,  who,  according  to  the  re- 
citals of  the  motion,  would  testify  that  he 
was  at  the  dance  all  night  and  played  the 
piano  for  the  dancers,  and  that  he  was  In 
company  with  appellant  and  knew  that  he 
did  not  leave  the  dance  that  night.  Appel- 
lant caused  a  subpoena  to  be  Issued  Cor 
Sharp,  but  the  sheriff  in  his  return  showed 
that  the  witness  could  not  be  found  in  that 
county.  Witnesses  were  heard  by  the  court 
upon  that  issue,  and  it  appears  therefrom 
that  Sharp's  people  lived  at  Kensett,  White 
county,  but  he  was  a  strolling  musician,  and 
the  last  heard  of  him  he  was  traveling  with 
a  mihstrel  show.  One  witness  testified  that 
about  a  week  before  the  trial  began  be  heard 
of  Sharp  being  at  Brinkley,  Ark.,  and  the 
deputy  sheriff  who  tried  to  serve  the  sub- 
poena testified  that  he  received  information 
that  the  witness  Sharp  was  in  Madison,  Ark. 
It  does  not  appear  with  any  degree  of  cer- 
tainty that  the  attendance  of  the  witness 
could  have  been  procured,  and  we  cannot  say 
that  the  court  abused  its  discretion  in  refus- 
ing to  postpone  the  trial.  In  addition  to 
that  it  appears  the  testimony  of  the  witness. 
If  bis  attendance  could  have  been  procured, 


was  to  the  effect  that  he  was  at  the  dance  all 
night  with  appellant  Other  witnesses  tes- 
tified to  the  same  facts,  and  tiiere  were 
numerous  other  persons  at  the  dance  whose 
attendance  at  the  trial  could  have  been  pro- 
cared.  The  testimony  of  Sharp  was,  In  other 
words,  pmtiy  cumulative,  and  it  was  not  an 
abuse  of  the  discretion  of  the  trial  court  to 
refuse  to  postpone  the  trial  to  enable  appel- 
lant to  get  the  testimony  of  that  particular 
witness  when  the  same  testimony  of  other 
witnesses  could  easily  be  obtained. 

[4]  The  next  ground  urged  for  a  reversal 
is  tliat  the  court  erred  in  permitting  wit- 
nesses to  testify  concerning  the  comparison 
of  the  shoe  procured  from  the  merchant  with 
the  track  found  at  the  scene  of  the  killing. 
It  win  be  remembered  that  the  shoe  com- 
pared with  the  track  was  not  of  the  same 
size  as  that  purchased  from  the  merchant  by 
appellant  and  worn  by  him,  but  the  merchant 
testified  that  It  was  the  same  kind  of  a  shoe^ 
and  made  on  the  same  last;  the  only  dif- 
ference being  that  the  shoe  with  whldi  the 
comparison  was  made  was  a  half  number 
smaller  than  the  shoe  sold  to  appellant 
We  are  of  the  oplnl<»  that  the  condttlons 
were  so  near  the  same  In  substance  that  the 
testimony  was  admissible,  it  being  a  question 
for  the  jury  to  determine,  from  the  descrip- 
tion given  by  the  witnesses  as  to  the  com- 
parison, whether  or  not  appellant's  foot  made 
the  track.  St  I*,  I.  M.  &  S.  Ry.  Co.  v.  Mo- 
Michael,  171  S.  W.  115.  It  Is  true  the  shoes 
were  of  different  sizes,  but  the  witnesses  said 
when  they  placed  the  shoe  in  the  track  they 
were  the  same  size  except  in  length,  and  they 
undertook  to  state  the  difference  in  length. 
Appellant  had,  according  to  the  testimony 
of  the  merchant  purchased  the  pair  of  shoes 
just  a  few  days  before  the  killing  occurred, 
and  that  It  was  too  short  a  time  for  the 
shoes  to  become  considerably  worn. 

[6]  Another  assignment  of  error  concerns 
the  court's  modification  of  instruction  Na 
7,  requested  by  appellant  In  that  instructioa 
the  court  was  asked  to  tell  the  jury: 

"That  the  alleged  confession  of  the  defend- 
ant should  be  received  with  great  caution  and 
Cbrefully  weighed,  and  if  the  evidence  a^ainit 
the  defendant  consists  of  his  confession,  unsup- 
ported by  other  evidence,  the  jury  will  find  the 
defendant  not  guilty." 

The  court  struck  out  that  language,  bat 
Instructed  the  Jury 

"That  the  allefced  confessioo  of  the  defendant 
should  be  considered  by  you  alonE  with  tbe 
other  evidence  in  the  case;  and,  if  tne  evidenca 
n),ain8t  the  defendant  consists  of  his  confension, 
nnsupported  by  other  evidence,  the  jury  will  find 
the  defendant  not  guilty." 

The  Instruction  requested  by  appellant 
was  ap<n  the  weight  of  the  evidence,  and 
the  language  used  was  properly  stricken 
out  The  couit  told  the  jury  that  the  un- 
supported testimony  of  the  confession  was 
not  sufficient  and  that  was  as  much  as  ap- 
pellant was  entitled  to  on  that  subject  The 
corpus  delicti  was  establialied  by  nndisput- 
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ed  erldence,  and  fhe  teetlmony  as  to  the 
conttaaUya,  U  believed,  was  snfficlent  to  sna- 
tain  the  (xmvlctlOD.  It  waa  not  error  for 
tbe  court  to  refuse  to  Instruct  upon  tbe 
weight  of  the  testimony  conceralng  the  con- 
fession. 

[6]  The  only  remaining  assignment  relates 
to  alleged  misconduct  of  tbe  prosecuting 
attorney  In  his  opening  statement  to  the 
Jury  and  in  his  closing  argument  It  is 
claimed  that  tbe  statements  of  tbe  prosecut- 
ing attorney  in  his  opening  argument  should 
have  been  excluded  for  the  reason  that  there 
was  no  testimony  to  support  it,  and  that 
some  of  the  statements  were  incompetent 
eren  If  there  was  testimony  upon  which  to 
base  them.  We  have  carefully  considered 
these  assignments,  and  conclude  that  there 
was  nothing  tn  the  statements  that  was  cal- 
culated to  operate  to  appellant's  prejudice. 
There  was  no  request  made  for  an  instruc- 
tion, telling  the  Jury  that  they  should  not 
consider  the  statements  of  the  prosecuting 
attorney  which  were  not  subsequently  borne 
out  by  the  testimony  adduced  in  the  case, 
and  the  presumption  should  be  indulged  that 
the  Jury  tried  the  case  upon  tbe  testimony 
of  the  witnesses,  and  not  upon  the  unsup- 
ported statements  of  the  prosecuting  attor- 
ney made  in  his  opening  argument.  The 
prosecuting  attorney  may  not  always  be 
able  to  make  the  proof  that  he  anticipates, 
and  the  Judgments  of  couvlction  should  not 
be  set  aside  merely  because  that  officer 
makes  a  mistake.  If  reckless  statements  are 
made  by  a  prosecuting  attorney  not  in  good 
faith,  it  Is  the  duty  of  the  court,  by  proper 
admonition  and  by  punishment  if  need  be, 
to  stop  such  practice;  but  merely  because 
the  prosecuting  attorney  has  said  In  his  open- 
ing Btatonent  to  the  Jury  that  he  will  prove 
things,  which  subsequently  be  Is  unable  to 
do,  does  not  afford  any  grounds  for  rever- 
sal. 

[7]  There  la  one  statement  In  tbe  clos- 
ing argument  of  the  prosecuting  attorney 
wtdch  is  called  to  our  attentl(»i  as  preju- 
dicial error,  and  to  which  the  appellant  sav- 
ed his  exceptions.  That  statement  amount- 
ed to  a  comment  on  the  failure  of  appellant 
to  produce  other  witnesses  except  Perdue, 
and  (quoting  from  the  remarks)  "the  one 
that  stood  by  and  saw  blm  strike  the  fatal 
blow."  Also  to  the  further  comment  of  tbe 
prosecuting  attorney  on  the  character  of 
Perdue,  who  was  spoken  of  as  "one  of  the 
murderers."  It  is  urged  that  there  is  no  evi- 
dence tending  to  show  that  Perdue  partici- 
pated in  the  crime,  and  that  for  that  rea- 
son the  statement  was  unsupported  by  the 
evldenca  It  was,  we  think,  legitimate  for 
the  prosecuting  attorney  to  draw  the  infer- 
ence that  Perdue  was  a  participant  In  tbe 
crime.  It  may  be  that  the  testimony  is  In- 
sufficient to  make  out  a  case  against  Per- 
due, but  the  fact  that  he  was,  as  shown 


by  some  (rf  the  evidence^  in  the  company 
of  appellant  during  the  night  and  went  vdtb 
him  to  Alexander's  drug  store  early  the  next 
morning.  Justified  the  argument  that  the 
crime  was  committed  by  those  two  men. 

Upon  tbe  whole  we  find  no  prejudicial 
error  in  this  record,  and,  the  testimony  be- 
ing legally  sufficient  to  sustain  the  verdict, 
tbe  Judgment  is  affirmed. 


WEST  et  aL  v.  WEST  et  aL     (No.  202.) 
(Supreme  Court  of  Arkansas.     Nov.  1,  1015.) 

1.  Evidence  <&=>580— Tbstimont  in  Anotiieb 
Suit. 

In  an  action  to  quiet  title  to  land,  as 
against  the  daim  of  defendant  under  a  decree 
or  divorce,  testimony  in  the  divorce  suit  be- 
tween the  defendant  and  her  husband,  plaintiffs' 
grantor,  was  inadmissible,  since  plaintiffs,  not 
being  parties  to  the  divorce  suit,  were  not  con- 
clnded   by  anything  done  therein. 

[Ed.  Note.— For  other  oases,  see  Evidence, 
Cent  Dig.  S  2413 ;    Dec.  Dig.  «g=s>580.] 

2.  Husband  and  Wife  ^=>&  —  Convetance 
IN  Peadd  of  Intended  Wife— Trust. 

If  a  woman  or  a  man  convey  away  her  or 
his  property  for  the  purpose  of  depriving  the 
intended  husband  or  wife  of  the  legal  rights  and 
benefits  arising  from  the  marriage,  equity  will 
avoid  such  conveyance,  or  compel  the  person 
taking  it  to  hoM  the  property  in  trust  for,  or 
subject  to  the  rights  of,  the  defrauded  huatond 
or  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  gf  13-18;   Dec.  Dig.  <S=3>e.] 

3.  QuHTiNO  Title  «=»44— Bubden  of  Pboof 
—  CoNvxYANOB  IN  Fraud  ot  Intended 
Wife. 

In  an  action  to  quiet  title,  the  defendant, 
claiming  under  a  decree  of  divorce,  from  plain- 
tiff's grantor  and  asserting  that  plaintiff's  deed 
had  been  made  in  fraud  of  her  marital  rights, 
had  the  burden  of  proving  it,  since  fraud  is  never 
presumed. 

[Ed.  Note.— For  other  cases,  see  Quieting 
TiUe,  Ctent  Dig.  g|  89-02;    Dec.  Dig.  <8=>44.] 

4.  QuiETiHO  Title  «=s>44  —  Sufficienot  or 

BVIDXNCII— OONVBTANCK   IN    FaAUD    OF   IN- 
TENDED Wife. 

In  an  action  to  quiet  title,  as  against  de- 
fendant claiming  under  a  divorce  decree  from 
plaintiff's  grantor  and  asserting  that  plaintiff's 
deed  was  in  fraud  of  her  marital  rights,  evi- 
dence 1^eld  insufficient  to  sustain  a  decree  for 
tbe  defendant,  canceling  plaintUTs  deed  in  so  far 
as  it  affected  her  interest 

[Ed.  Note. — TPot  other  cases,  see  Quieting 
Title,  Cent  Dig.  <§  88-82;  Dec.  Dig.  «=>44.] 

Appeal  from  White  Chancery  Court;  Jna 
E.  Hartineau,  (^ancellor. 

Action  by  J.  A.  West  and  others  against 
J.  L.  West,  Mary  C.  West,  and  others,  with 
cross-ccHuplalnt  by  Mary  C.  West.  Decree 
for  cross-complainant,  and  plaintiffs  appeal. 
Reversed,  and  cause  remanded,  with  direc- 
Uona. 

J.  A.  West  instituted  this  action  in  the 
chancery  court  against  Mary  C.  West  The 
complaint  alleges,  in  substance,  that  a  de- 
cree of  divorce  was  granted  to  Mary  C.  West 
from  J.  Ii.  West;  that  in  the  decree  certain 
commissioners    were   appointed    to   allot   to 
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Mary  C.  West  one-third  of  certain  lands 
which  were  decreed  to  belong  to  J.  L.  West ; 
that  plaintiffs  were  not  parties  to  that  suit ; 
that  they  are  children  of  J.  L.  West  by  a 
former  wife,  that  prior  to  his  marriage  to 
Mary  C.  West  he  conveyed  to  them  by  war- 
ranty deed  400  acres  of  land,  and  that  said 
land  belonged  to  them  and  that  they  had 
entered  into  possession  of  the  land.  The 
prayer  of  the  complaint  la  that  tbelr  title 
to  the  land  be  qnieted,  and  that  the  claim 
of  the  defendant  Mary'  G.  West  thereto  be 
set  aside  as  a  cloud  upon  their  title.  The 
defendant  Mary  C.  West  answered  and  set 
np  that  the  land  had  been  conveyed  to  the 
plaintiffs  by  J.  I*  West  in  fraud  of  her  mar- 
ital rights  and  by  way  of  croes-complaint 
asked  that  said  deed  be  canceled  and  held 
for  nanght 

The  facts  are  as  follows:  John  L.  West, 
a  man  more  than  70  years  of  age,  owned 
480  acres  of  land  adjc^ing  the  town  of 
Letona,  in  White  county.  Ark.  He  was  a 
widower  with  six  children  and,  bdng  de- 
sirous of  providing  for  them,  executed  a 
deed  to  them  to  400  acres  of  said  land,  and 
delivered  the  deed  to  bis  son  J.  A.  West  for 
the  grantees.  This  son  then  entered  into  pos- 
session of  the  land  for  himself  and  the  other 
children.  He  continued  in  possession  from 
that  time,  making  improvements  on  the  land 
and  collecting  the  rents  therefrom.  John  I& 
West  retained  80  acres  of  the  land  next  to 
the  town  at  Letona,  and  this  was  the  most 
valuable  part  of  his  land.  Some  of  It  was  be- 
ing laid  off  into  town  lots  and  sold.  He  also 
owned  some  lots  in  the  town  of  Letona.  Aft- 
er he  deeded  the  land  to  his  children  they 
permitted  him  to  remain  on  the  land  and, 
when  it  was  necessary  for  his  support,  gave 
him  a  part  of  the  rent  derived  from  the  land. 
These  facts  wwe  testified  to  by  both  John  L. 
West  and  by  J.  A;  West,  and  other  witnesses 
who  resided  near  them  corroborated  their  tes- 
timony. Both  John  L.  West  and  his  son  J.  A. 
West  testified  that  the  conveyances  were 
made  in  order  that  the  father  might  make 
provision  for  his  children.  J.  L.  West  stated 
that  he  executed  the  deed  on  May  8,  1908, 
conveying  the  400  acres  of  land  in  controver- 
sy to  his  children  because  he  was  getting  old 
and  wanted  them  to  have  the  land,  and  that 
he  reserved  the  80-acre  tract  adjoining  Le- 
tona for  himself.  His  son  J.  A.  West  testified 
that  the  deed  was  delivered  to  liim  on  May 
8,  1908,  on  the  day  that  it  was  executed,  and 
in  this  statement  he  is  corroborated  by  the 
Justice  of  the  peace,  who  took  the  acknowl- 
edgment. The  witness  stated  that  his  father 
at  that  time  lived  with  his  children,  and  that 
there  had  never  been  any  talk  of  his  marry- 
ing Mary  C.  West  The  defendant  Mary  C. 
West  testified  that  she  married  John  L^  West 
on  the  12th  day  of  August,  1008,  and  that  she 
was  engaged  to  him  six  weeks  prior  thereto ; 
that  they  lived  together  on  the  land  after 
their  carriage  about  four  years,  untU  their 


separation,  and  that  her  husband  daring  all 
of  this  time  collected  the  rents  and  exercised 
acts  of  ownership  over  the  land.  Other  tes- 
timony will  be  referred  to  in  the  oi^nion. 

The  court  found  that  the  deed  from  J.  L. 
West  to  his  children,  executed  oa  the  8th  day 
of  May,  1908,  was  a  fraud  upon  the  marital 
rights  of  the  said  Mary  C.  West,  and  said 
deed,  in  bo  far  as  it  affected  her  interests  in 
the  land,  was  canceled,  set  aside,  and  held 
tot  naujjit  A  decree  was  entered  according- 
ly, and  to  reverse  that  decree  the  plaintiffs 
have  prosecuted  tills  appeal. 

John  D.  De  Bois,  of  Searcy,  for  appellants. 
Bruudldge  &  Neelly,  of  Searcy,  for  appellees. 

HART,  J.  (after  stating  the  facta  as  above). 
[1]  The  testlniony  In  the  divorce  suit  be- 
tween Mary  C.  West  and  John  Ij.  West  was 
introduced  in  evidence  in  this  case  over  the 
objection  of  the  plaintiffs.  It  is  evident  that 
such  action  on  the  part  of  the  court  was 
erroneous.  The  plaintiffs  were  not  parties 
to  the  divorce  suit  and  the  evidence  in  that 
action  could  not  be  Introduced  in  the  present 
action  as  testimony  against  the  plaintiffs. 
The  plaintiffs,  not  being  parties  to  the  di- 
vorce suit,  were  not  concluded  by  anything 
done  in  that  suit  and  the  evidence  in  that  ac- 
tion could  not  be  used  against  them  in  the 
present  one.  If,  however,  after  eliminating 
the  incompetent  testimony  there  remained 
sutflcieut  competent  evidence  to  support  the 
finding  of  the  chancellor,  the  decree  should 
be  upheld.  Otherwise,  it  must  be  reversed. 
That  is  to  say,  when  the  competent  evidence 
is  considered,  is  the  finding  of  the  chancellor 
against  the  dear  prepcmderance  of  the  evi- 
dence? 

[2]  This  brings  us  to  a  consideration  ol 
the  law  governing  cases  of  this  character. 
The  general  rule  is  that  if  a  man  or  woman 
convey  away  his  or  her  projjerty  for  the 
purpose  of  depriving  the  intended  husband 
or  wife  of  the  legal  rights  and  benefits  aris- 
ing from  such  marriage,  equity  will  avoid 
such  conveyance,  or  compel  the  person  tak- 
ing it  to  hold  the  property  in  trust  for  or 
subject  to  the  rights  of  the  defrauded  bus- 
band  or  wife.  Perry  on  Trusts  and  Trustees 
(6th  Ed.)  vol.  1,  I  213 ;  Bishop  on  the  Law  of 
Harried  Women,  vol.  2,  {  350;  Smith  v. 
Smith,  6  N.  J.  Eq.  515;  Leach  v.  DuvaU,  8 
Bush  (Ky.)  201;  Dearmond  v.  Dearmond, 
10  Ind.  191;  Collins  v.  Collins,  98  Md.  473, 
57  AU.  597,  103  Am.  St  Rep.  408,  and  case 
note,  1  Ann.  Cas.  856. 

[3]  In  the  application  of  the  principles  of 
law  Just  announced  to  the  facts  of  the  pres- 
ent case,  we  think  the  clianceUor  erred  in 
holding  that  the  conveyance  to  the  plalntUEs 
was  in  fraud  of  the  marital  rights  of  the 
defendant  Mary  C.  West  Fraud  is  never 
presumed,  but  must  be  proved,  and  the  bur- 
den was  on  the  defendant  to  show  that  the 
deed  had  been  made  in  fraud  of  her  mari- 
tal ri^ts.    This  she  did  not^do. 
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[4]  The  plaintiffs  were  tbe  ctalldr«ii  of 
John  Ii.  West  by  a  former  aiarriage,  and 
were  tbe  proper  objects  of  bis  bounty.  At 
tbe  time  he  made  the  conveyance  West  own- 
ed 400  acres  of  land  and  some  town  lots  in 
the  town  of  Letona.  He  retained  80  acres 
adjoining  the  town  and  the  town  lots.  The 
property  not  conveyed  by  him  was  tbe  most 
valuable  part  of  hla  estate.  Neither  Is  there 
anything  In  the  record  from  which  It  might 
be  Inferred  that  he  contemplated  marriage, 
except  the  mere  fact  that  he  did  many  on 
the  12th  of  August  after  he  had  conveyed 
his  property  to  his  children  on  the  8th  of 
May.  Mary  C.  West  testlfled  that  they  were 
engaged  about  six  weeks  before  their  mar- 
riage, bnt  she  does  not  say  when  they  first 
contemplated  marriage.  On  the  other  hand, 
3.  A.  West  testlfled  that  his  father  lived 
with  bis  children  at  the  time  he  made  the 
conveyance  on  the  8th  day  of  May,  and  that 
at  that  time  there  was  nothing  whatever  to 
indicate  that  he  intended  to  marry  the  de- 
fendant, or  any  one  else.  John  L.  West 
himself  testified  that  he  conveyed  the  land 
to  his  children  because  he  was  getting  old 
and  wanted  them  to  have  the  land.  So  it 
seems  that  his  marriage  was,  so  far  as  the 
record  discloses,  the  result  of  &  sudden  im- 
pulse, on  the  part  of  tbe  old  man,  after  he 
bad  made  the  deed  to  Us  children.  In  any 
event  there  is  nothing  in  tbe  record  tend- 
ing to  show  that  he  contemplated  marriage 
to  the  defendant,  or  any  one  else,  at  the  time 
be  executed  the  deed  to  his  children.  He 
bad  a  right  to  deed  his  property  to  bis  chil- 
dren, and  tbe  chancellor  erred  In  holding  that 
the  conveiyance  was  made  in  fraud  of  the 
marital  rights  of  the  defendant 

The  decree  will  be  reversed,  and  tbe  cause 
remanded,  with  directions  to  the  chancellor 
to  enter  a  decree  in  accordance  with  the 
prayer  of  the  complaint 


ITDBLITY  &  DEPOSIT  CO.  v.  MHE- 

CHANTS'  &  FARMERS'  BANK 

et  al.     (No.  210.) 

(Supreme  Court  of  Arkansas.    Nov.  1,  1915.) 

1.  Pbi:(cipai<  a»d  Sxjbett  <®=382  —  Building 
Contracts  —  Recovebt  of  Unadthobized 
Patmests. 

Plaintiff,  as  surety,  executed  the  statutory 
bond  against  liens  to  secure  a  building  contract 
to  erect  a  building  fpr  defendant  bauk.  Tbe 
coutract  provided  that  15  per  cent,  of  the  con- 
tract price  was  to  be  retained  until  acceptance 
of  the  work,  and  that  the  contractors  were  to 
have  no  right  to  demand  payment  until  they  had 
■iMwn  that  tbe  previous  payment  on  the  archi- 
tect's certificate  bad  been  disbursed  for  labor 
and  materials  on  the  work.  The  contractors  get- 
ting into  financial  difficulties  before  completion, 
tbe  surety  elected  to  take  charge,  and  notified 
the  architect  as  the  defendant's  agent  to  issue  no 
further  certificates  to  tbe  contractors.  The  ar- 
chitect, however,  issued  a  certificate  for  the 
amount  tiben  dne,  wliich  tbe  bank  applied  to  a 
note  of  the  contractors  held  by  it  for  an  advance 


payment  nader  the  contract.  Claims  for  labor 
and  materials  were  also  outstanding.  Beld,  that 
the  ipayment  for  which  the  note  was  given  be- 
ing in  violation  of  tbe  provision  of  the  con- 
tract price,  tbe  bank  had  no  right  to  apply 
the  certificate  thereto, '  and  that  the  sum  rep- 
resented thereby  might  be  recovered  by  the  sure- 
ty as  a  fund  to  which  it  became  entitled  upon 
taking  over  the  contract  and  paying  liens. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  §  127 ;  Dec.  Dig.  «=»82.] 

2.  Pbircipai,  and  Svbett  Ss>86— Butldino 

OojlIBACTB  —    UNAUTHOBIZBD    PATUENTS   — 

Waives. 

Where  a  bank  for  whom  a  building  was  be- 
ing constructed  under  contract  secured  by  bond 
violated  the  contract  provision  as  to  retention 
of  15  per  cent  o'f  the  contract  price  until  ac- 
ceptance, the  action  of  the  surety  company  In 
completing  the  building  upon  the  contractors' 
failure,  after  knowledge  of  the  bank's  payment 
did  not  waive  the  breach,  where  it  expressly  re- 
served its  rights  against  the  bank  for  the  wrong- 
ful payment. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  <S=>86.] 

Appeal  from  Desha  Cliancery  Court;  Z.  T. 
Wood,  Chancellor. 

Action  by  the  Fidelity  &  Deposit  Company 
against  the  Merchants'  &  Farmers'  Bank  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed  and  rendered. 

Cockrill  ft  Armistead,  of  Little  Rock,  for 
appellant  Jack  Bernhardt  of  Arkansas  City, 
and  Samuel  Frauenthal,  of  little  Bock,  for 
appellees. 

SMITH,  J.  The  parties  to  this  Utlgatlon 
prepared  an  agreement  in  the  nature  of  an 
agreed  statemott  of  facts,  it  being  in  effect 
a  statement  of  the  respective  CQnteutions  of 
the  parties,  and  it  was  stipulated  that  this 
agreement  might  be  read  in  evidence  In  lieu 
of  depositions,  but  that  either  party  might 
take  proof  to  controvert  the  facts  as  there  re- 
cited, but  no  such  proof  was  taken.  From 
this  agreement  we  copy  tbe  following  facts: 

On  July  31,  1913,  B.  J.  McBride  and  J.  M. 
McCammon,  partners  under  tbe  firm  name 
of  McBride  ft  McCammon,  and  the  Merchants' 
&  Farmers'  Bank,  of  Dumas,  the  appellee 
herein,  entered  Into  a  building  contract  a 
copy  of  which  was  attached  as  an  exhibit  to 
the  agreement  between  counsel.  Pursimnt  to 
a  stipulation  of  this  building  contract  tbe 
contractors  made  a  written  application  to  the 
appellant  bonding  company  for  a  bond,  which 
the  tending  company  thereafter  executed. 
This  tx>udln$  company  made,  executed,  and 
delivered  a  contractor's  bond  to  the  state  of 
Arkansas  for  the  use  of  the  Merchants'  & 
Farmers'  Bank  and  all  persons  in  whose  fa- 
vor liens  might  accrue  in  compliance  with  Act 
No.  446  of  the  Acts  of  the  General  Assembly 
of  1911  in  the  penal  sum  of  $17,700,  which 
bond  was  approved  and  filed  as  required  by 
said  act 

The  building  contract  was  an  ordinary 
standard  form  building  contract,  by  which 
the  contractors  agreed  to  construct  a  build- 
ing for  tbe  bank  for  (8,600.    CerUflcates  of 
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the  architect  were  to  be  dssued  during  the 
progress  of  the  work,  based  on  his  estimate 
of  the  value  of  labor  performed  and  mate- 
rials incorporated  In  the  building  to  the 
amount  of  85  per  cent.',  15  per  cent,  of  the 
whole  to  be  retained  until  final  completion 
and  acceptance  of  the  work. 

The  contractors  agreed  to  use  all  aumeys 
paid  them  on  the  work  and  not  to  fflvert  it 
to  any  other  other  purpose  until  all  labor 
and  materials  were  paid  for,  and  the  con- 
tractors were  given  no  right  to  demand  any 
payment  at  all  until  they  had  shown,  to  the 
satisfaction  of  the  architect  and  owner,  that 
the  preceding  payment  had  been  disbursed 
as  theretofore  provdded.  The  owner  or  archi- 
tect was  given  the  right  to  demand  state- 
ments and  receipts  showing  payment  for  ma- 
terials or  labor  and  to  withhold  payments 
until  such  stat^nents  and  receipts  had  been 
furnished.  Upon  the  failure  of  the  contrac- 
tors to  carry  out  their  contract  the  owner, 
upon  three  days'  notice,  was  authorized  to 
take  possession,  carry  out,  and  complete  the 
work,  and  charge  the  exi)ense  thereof  to  the 
contractors  deducting  the  same  from  the  con- 
tract price  and  to  collect  any  loss  from  the 
contractors  or  bondsmen. 

Charles  L.  Thompson  was  named  as  the 
architect,  and  was  made  superintendent  for 
the  owner  with  power  to  reject  work,  etc 
The  contractors  agreed  to  complete  the  build- 
ing on  or  before  December  26,  1918.  This 
contract  was  dated  July  S,  1913. 

The  application  to  the  bonding  company 
for  a  bond  was  made  on  August  1, 1913,  and 
the  work  on  the  building  commenced  soon 
thereafter. 

On  March  14,  1914,  Charles  L.  Thompson, 
the  architect,  wrote  the  agent  of  the  bonding 
company  that  the  contractors  were  in  finan- 
cial difficulties,  and  were  unable  to  complete 
their  contract,  and  that  claims  amounting  to 
about  $1,000  had  been  filed  against  the  build- 
ing. On  the  20th  of  March  the  bonding  com- 
pany as  surety  advised  the  architect  that  it 
would  undertake  the  completion  of  the  work, 
and  would  protect  the  bank  against  all  claims 
of  labor  men  and  materialmen,  and  would  in 
other  respects  comply  with  and  carry  out  the 
terms  of  said  bond,  and  notified  the  architect, 
as  the  agent  for  the  bank,  to  make  no  further 
payments  or  give  no  further  certificates  to 
said  contractors.  The  architect  was  request- 
ed to  furnish  an  estimate  of  the  probable 
cost  of  completing  the  building  in  accordance 
with  the  contract,  and  In  response  to  this 
letter  the  architect  advised  the  appellant 
that  the  uncompleted  work  on  the  building 
was  of  the  Talue  of  $600.  After  the  agent  of 
appellant  had  notified  the  architect  to  Issue 
no  more  certificates  in  payment  of  the  work 
done  by  the  contractors,  the  bank,  through  its 
attorney,  applied  to  and  received  from  the 
architect  a  certificate  showing  a  balance  then 
due  the  contractors,  less  the  retained  per- 
centage, of  $1,853.  This  certificate  was  dated 
the  23d  of  March,  1914,  and  was  issued  by 


the  architect  upon  the  assiirance  of  the 
bank's  attorney  that  the  contractors  had  di- 
rected this  to  be  done.  Appellee  took  this 
architect's  certificate  and  applied  it  to  a 
note  payable  to  its  order,  dated  Angast  13, 
1913,  due  and  payable  December  1,  1913, 
which  had  been  executed  in  favor  of  the 
bank  by  said  contractors. 

The  attorneys  fbr  the  bank  and  the  bond- 
ing company  conducted  a  correspondence  with 
the  view  of  adjusting  tlie  liability  of  the 
surety  company,  and  during  the  time  this 
correspondence  was  being  carried  on  appel- 
lant discovered  that  there  were  outstanding 
claims  for  material  and  labor  aggregating 
about  $3,500.  The  attorney  for  the  bank 
agreed  to  accept  the  $600  offered  by  the 
bonding  company,  provided  the  bonding  compa- 
ny would  discharge  all  claims  for  liens  a^nst 
the  bonding,  and  would  not  seek  to  hold  the 
bank  liable  for  the  $1,853  estimate  given  it 
by  the  architect  The  bonding  company  de- 
cUned  to  accede  to  this  request,  whereupon  it 
notified  the  bank  that,  reserving  all  of  its 
rights  in  the  premises,  it  would  complete  the 
building  and  would  attempt  to  recover  from 
the  bonk  the  said  sum  of  $1,853. 

It  was  recited  in  the  agreed  statemeift  of 
facts  that  R.  J.  McBride,  of  the  firm  of  Mc- 
Bride  &  McCammon,  alone  represented  his 
firm  In  the  making  and  execution  of  the 
contract  with  the  bank,  and  personally  at- 
tended to  all  details  in  providing  finances 
and  paying  bills  and  labor  therefor;  that 
all  moneys  received  by  him,  either  from  the 
loan  from  the  bank  or  from  estimates  during 
the  progress  of  the  contract,  were  paid  to 
the  account  of  said  firm  at  the  bank  at  Du- 
mas, and  checked  out  of  said  bank  by  said 
McBride  for  the  purpose  of  paying  labor, 
supply  bills,  material,  and  other  expense 
growing  out  of  the  contract  for  said  bank 
building,  and  that  none  of  said  funds  was 
used  or  expended  by  him  in  any  other  con- 
tract that  the  firm  was  interested  in  at  that 
time;  tliat  the  note  given  by  McBride  &  Mc- 
Cammon to  the  bank  above  referred  to  was 
secured  by  a  writing  from  McBride  &  Mc- 
Cammon to  said  bank  consisting  of  a  letter 
signed  by  the  contractors  and  directed  to  the 
architect  to  deliver  to  the  bank  any  and  all 
estimates  that  might  become  due  to  them 
on  account  of  said  contract  as  it  progressed ; 
that  this  letter  was  attached  to  the  note  as 
collateral,  was  of  even  date  with  the  note, 
and  held  by  the  bank  untU  it  was  finally  paid 
by  the  applicaticm  of  said  $1,853  as  shown  by 
said  last  estimate,  at  which  time  it  was  de- 
livered to  McBride  &  McCammon. 

[1]  The  controversy,  therefore,  is  over  the 
$1,853,  which  the  bank  insists  It  had  the 
right  to  apply  to  the  note  of  its  contractors 
under  the  estimate  made  by  the  architect  on 
March  23,  1914 ;  while  the  appellant  bonding 
company  claims  it  as  a  fund  due  from  the 
bank  as  owner  under  tlie  contract  on  the 
contract  price  to  which  the  bonding  company 
became  entitled  upon  taking  over  and  com- 
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pletlng  tbe  building  contract  The  bonding 
company  claims  to  be  entitled  to  tbat  fond 
under  tbe  doctrine  of  eqtUtable  subrogation, 
as  well  as  under  the  terms  of  Its  contract 
contained  In  the  application.  The  contrac- 
tors abandoned  the  work  about  January  1, 
1914,  at  which  time  there  were  unpaid  bills 
of  $3,567.57,  which  were  later  paid  by  the 
b<Hidlng  ccHnpany.  Appellee  In  Its  answer  al- 
leged that  all.  sums  advanced  by  It  to  the 
contractors  '*were  legitimate  In  the  conduct 
of  Its  banking  business"  and  It  says  the  proof 
shows  that  the  sums  so  advanced  by  It  were 
expended  by  the  contractors  In  and  about  the 
erecti(m  of  the  building  contracted  for.  But 
appellant  says  that  the  $3,500  transaction  be- 
tween the  bank  and  the  contractors,  evidenc- 
ed by  the  note  of  August  13,  1913,  was  either 
an  ordinary  bank  loan,  or  was  an  advance 
payment  on  the  work  to  be  thereafter  done 
by  the  contractors,  and  that  in  either  event 
the  bank  had  no  right  to  apply  the  amount 
of  tbe  architect's  estimate  of  March  23,  1914, 
to  the  payment  of  that  Indebtednesa  And 
we  agree  with  appellant  In  Its  contention. 
This  would  certainly  be  the  case  If  this  were 
an  ordinary  loan;  but  the  appellee  says  It 
should  not  be  so  regarded,  for  the  reason 
that  this  money  was  used  In  the  discharge  of 
demands  for  which  the  bonding  company 
would  have  been  liable  If  the  demands  had 
not  been  so  paid.  But  the  difficulty  with 
tbat  position  la  that,  if  tbe  $3,500  loan  be 
treated  as  an  advance  payment  under  the 
contract,  then  it  was  prematurely  made  and 
was  excessive  and  violated  the  provision  of 
the  contract  for  the  retention  of  the  16  per 
cent  of  earned  estimate.  In  the  case  of 
Prairie  State  National  Bank  v.  United  States, 
164  V.  S.  227,  17  Sup.  Ot  142,  41  L.  Ea.  412. 
It  was  said: 

"That  a  stlpnlation  in  a  building  contract  for 
the  retention,  until  the  completion  of  the  work, 
of  a  certain  portion  of  the  consideration,  is  as 
mnch  for  the  mdemnity  of  blm  who  may  be  guar- 
antor of  the  performance  of  the  work  as  for  him 
for  whom  the  work  ia  to  be  petformed,  that  it 
raises  an  equity  in  the  surety  in  the  fund  to  be 
created,  and  that  a  disregard  of  such  stipulation 
by  the  voluntary  act  of  the  creditor  operates  to 
release  the  sureties,  is  amply  sustained  by  an- 
thorlty." 

See,  also,  Powell  v.  Fowler,  85  Ark.  451, 
108  S.  W.  827,  122  Am.  8t  Rep.  41;  Marree 
T.  Ingle,  09  Ark.  128,  61  S.  W.  309 ;  Lawh^m 
V.  Toors,  73  Ark.  473,  84  8.  W.  886 ;  National 
Surety  Co.  v.  Long,  79  Ark.  628,  96  8.  W. 
748. 

It  w«8  provided  In  the  building  contract 
fbflt  the  contractors  should  have  no  right  to 


demand  any  payment  until  they  had  shown, 
to  the  satisfaction  of  the  ardiitect  and  own- 
er, that  preceding  payments  bad  been  dis- 
bursed as  provided  by  the  contract  Yet  at 
the  time  this  $1,858  was  appUed  by  the  bank 
to  the  credit  of  the  contractors'  note  there 
were  unpaid  bills  amounting  to  $3,567.57, 
which  the  bonding  company  was  required  to, 
and  did,  pay.  The  bank  was  not  required  to 
pay  any  sum  of  money  to  free  its  property 
from  the  assertion  of  liens  against  it,  as  the 
statutory  bond  gave  it  exemption  from  that 
liability,  and  if  the  $3,500  loan  be  treated  as 
an  advance  to  be  used  in  the  construction  of 
the  building,  and  it  be  conceded  that  it  was 
so  used,  the  fact  remains  that  the  advance 
or  payment  was  made  In  violation  of  the 
terms  of  the  contract  which  fixed  the  liabil- 
ity of  the  bonding  company  as  surety. 

[2]  But  it  is  urged  by  appellee  that  the 
bonding  company  has  waived  any  forfeiture 
of  the  bond  by  its  action  in  completing  the 
building  after  knowledge  of  the  breach  of  the 
contract  by  the  bank.  But  we  think  this  is 
not  true,  for  the  reason  that  when  the  bond- 
ing company  was  unable'  to  compromise  its 
liability  by  the  payment  of  a  fixed  sum  of 
money,  it  assumed  the  completion  of  the 
building  upon  the  express  condition  that  the 
right  was  reserved  to  hold  the  bank  for  the 
$1,853  alleged  to  have  been  wrongfully  ap- 
plied by  the  bank  to  tbB  satisfaction  of  the 
contractors'  note  to  its  order.  The  bank 
would  have  had  the  right  to  complete  tbe 
building  and  charge  the  cost  of  the  unfinished 
work  to  the  bonding  company,  but  it  did  not 
elect  to  do  so,  and  had  it  done  so,  it  would 
have  then  been  confronted  with  the  bonding 
company's  claim  for  tbe  misappflcation  of  the 
architect's  estimate.  The  bank  knew  when 
the  bonding  company  entered  upon  the  com- 
pletion of  the  unfinished  work  that  the  txmd- 
Ing  company  was  expressly  reserving  tbe 
right  to  litigate  the  appropriation  made  of 
the  $1,853,  and  under  these  circumstances  we 
think  it  cannot  be  said  that  appellant  waived 
the  breach  of  the  bond  and  has  estopped  it- 
self from  asserting  its  claim  to  the  $1,853. 

The  court  below  rendered  Judgment  in  fa- 
vor of  the  bonding  company  for  the  sum  of 
$2,802.50,  which  sum  tbe  bank  had  tendered 
into  court  at  the  time  of  filing  Its  answer;  but 
we  think  this  amount  should  be  Increased 
by  the  allowance  of  the  disputed  Item  of 
$1,863,  and  the  Judgment  of  the  court  below 
will  therefore  be  reversed,  and  Judgment  en- 
tered here  for  the  appellant  for  the  sum  of 
$4,166.60. 
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SOVEREIGN  CAMP,  WOODMEN  OP  THE 

WORLD,  v.  ETHBIDGB. 
(Court  of  Appeals  of  Kentucky.    Not.  18, 1916.) 

1.  Insubance  €=9825— Mutuai,  Bknert  In- 
BUKANCK— Suicide — Insanitt— Evidence. 

In  an  action  by  the  beneficiary  under  a  life 
insurance  policy,  where  the  defense  was  based 
upon  a  clause  in  the  policy  providing  for  for- 
feiture in  case  of  suicide,  evidence  held  suffi- 
cient to  take  the  case  to  the  jury  on  the  ques- 
tion whether  assured  was  so  insane  as  to  render 
him  irresponsible  for  his  act. 

[Ed.  Note.— Fop  other  cases,  see  Insurance, 
C«nt.  Dig.  i  2009;  Dec  Dig.  <S=9825.] 

2.  INSUIUNCM      «=»788— SOICIDB— iNBAHmr— 
Effect. 

A  suicide  forfeiture  clause  in  an  insurance 
policy  will  not  render  the  policy  void,  where  as- 
sured was  so  insane  at  the  time  of  taldng  his 
own  life  as  not  to  know  that  he  was  doing  so, 
or  that  his  act  would  cause  death,  or  assured 
acted  on  an  insanely  ungovernable  impulse. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1956;    Dec.  Dig.  <S=»738.] 

Appeal  from  Circuit  Court,  Fulton  County, 
Action  by  B^  J.  Ethrldge  against  tlie  Sov- 
ereign Camp,  Woodmen  of  the  World.    From 
a  judgment  for  pltCintUT,  defendant  appeals. 
Affirmed. 

Coleman  &  Wella,  ot  Murray,  for  appellant. 
R.  O.  Hester  and  Hester  &  Hester,  all  of 
.Mayfield,  for  appellee. 

CARROLL,  J.  E.  D.-  Ethrldge  was  a  mem- 
ber of  the  appellant  society.  Woodmen  of 
the  World,  and  there  was  issued  to  him  a 
policy  of  insurance  for  $750,  payable  at  his 
death  to  his  mother,  the  appellee.  Ethrldge 
came  to  bis  death  by  drinking  carbolic  add, 
and  the  appellant  refused  to  pay  the  policy 
on  the  gronnd  that  It  was  stipulated  in  tbe 
policy  that,  "if  the  member  holding  this  cer- 
tificate should  die  by  his  own  hand  or  act, 
whether  sane  or  Insane,  this  certificate  shall 
be  null  and  void  and  of  no  effect,"  and  there- 
fore the  right  to  recover  the  Insurance  was 
forfeited  by  the  admitted  manner  ot  E^- 
ridge's  death. 

In  avoidance  of  this  plea  tbe  beneficiary 
averred  In  the  reply  that: 

When  Ethrldge  "came  to  his  death  he  was  of 
unsound  mind,  and  that  when  he  took  his  life 
he  was  crazy,  and  his  mind  was  so  far  gone 
he  wns  unconscious  of  the  fact  that  he  was 
taking  his  life,  nnd  was  actuated  by  an  irresist- 
ible impulse  that  he  could  not  control  or  re- 
sist, and  at  the  time  be  took  his  life  bis  mind 
was  so  deranged  that  he  was  not  responsible  for 
his  act" 

'  On  a  trial  before  a  Jury  there  was  a  ver- 
dict in  favor  of  tbe  beneficiary,  and  from  the 
judgment  on  this  verdict,  tbe  insurer  appeals. 

[1]  It  is  first  urged  as  a  ground  for  re- 
versal that  the  evidence  did  pot  show  that 
Ethridgd  at  the  time  he  took  his  life  was 
laboring  under  such  mental  disturbance  as 
not  to  know  or  appreciate  the  quality  of  his 
act,  and  therefore  the  court  should  have  di- 
rected a  verdict  in  favor  of  the  appellant. 

Briefly,  the  evidence  tends  to  show  that 


Ethrldge,  who  was  emplc^ed  In  a  mercantile 
estabUsbment,  was  charged  with  stealing 
some  tobacco  from  a  railroad  company.  He 
was  arrested  on  this  charge,  and  takoi  be- 
fore a  magistrate,  who  took  bond  for  his  ap- 
pearance, and  continued  the  case  for  trial  a 
few  days  later.  Between  the  time  of  bis  ar- 
rest and  the  day  when  the  case  was  set  for 
trial  In  the  examining  coujt,  Etbridge  bought 
an  ounce  of  carbolic  acid  from  a  drugi^st  in 
the  town  where  he  lived,  and  on  the  foUowhig 
morning  he  was  found  in  his  room  dead. 
There  was  evidence  to  the  effect  that  be  was 
a  young  man  of  ordinary  intelligence,  and 
that  on  the  night  before  the  day  be  took  his 
life,  and  for  several  days  previous  thereto, 
his  manner,  habits,  and  ccoiversation  were 
about  as  they  had  U3uaUy  been.  Witnesses 
.said  that  they  did  not  observe  any  change, 
and  that  it  had  never  occurred  to  them  that 
his  mind  was  not  balanced.  Other  witnesiies 
who  were  well  acquainted  with  the  deceased 
said  that  for  some  weeks  before  his  death,  and 
especially  after  his  arrest,  they  observed  evi- 
dence of  falling,  mental  power  which  they 
described.  Shortly  before  he  took  the  poison 
he  wrote  and  left  in  his  room  a  short  note 
addressed  to  his  mother,  telling  her,  in  snb- 
stance,  that  he  was  not  guilty  of  the  charge 
preferred  against  him. 

[2]  Aside  from  the  maimer  of  his  death, 
it  may  well  he  doubted  if  there  was  sufficient 
evidence  to  show  that  .th6  young  man  was  hi- 
sane.  Bat,  considered  In  connection  vrlth  the 
evidence  of  his  curious  unnatural  conduct 
observable  ft>r  some  weeks  before  his  death, 
the  fact  that  he  took  his  life,  under  the  <dr- 
cumstances  stated,  furnished  sufficient  evi- 
dence that  at  the  time  his  mind  was  so  un- 
balanced a«  that  he  did. not  know  or  appre- 
ciate the  quality  of  his  act  or  on  account  of 
mental  unsoundness  did  not  have  sufficient 
will  power  to  control  his  actions  to  authorize 
the  submission  of  this  issue  to  a  Jury.  Tbe 
charge  against  him  was  not  a  serious  one, 
although  calculated  to  deeply  humiliate  and 
distress  him,  and  it  is  hardly  conceivable 
that  be  should  bave  taken  his  life  unless  his 
mind  was  so  unbalanced  as  to  render  him 
incapable  of  knowing  or  appreciating  what 
he  was  doing. 

We  bave  written  in  a  number  of  cases  tliat 
a  suicide  clause  like  the  one  here  in  question 
will  not  avoid  the  policy  if  at  the  time  the 
insured  came  to  his  death  he  was  so  insane 
that  he  did  not  know  that  he  was  taking  his 
Ufe,  or  that  the  act  he  was  committing  would 
probably  result  in  his  death,  or  he  did  not 
have  sufiicient  will  power  to  govern  his  ac- 
tions by  reason  of  some  insane  impnlse  the 
result  of  mental  unsoundness.  Bankers'  Fra- 
ternal Union  ▼.  Donahue,  109  S.  W.  878,  33 
Ky.  Law  Rep.  196;  Inter-Southern  Ufe  Ins. 
Co.  V.  Boyd,  124  S.  W.  333;  Modern  Wood- 
men of  America  v.  Neeley,  111  S.  W.  2S2. 
.4.nd  we  think  there  was  sufficient  evidence  to 
take  the  case  to  tbe  Jury  on  tbe  issue  made 
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and  that  the  fl&dlng'  of  ^e  'Jury  was  not  so 
flagrantly  against  the  evidence  as  would  au- 
thorize ns  to  set  It  aside. 

The  Instructions  are  complained  of,  bnt 
they  are,  In  substance,  the  instructions  ap- 
proved In  the  cases  dted  and  In  many  other 
like  cases. 

The  Judgment  is  affirmed. 


TROSPGB  OOAL  CO.  t.  RADEB. 
(Court  ot  Appeals  of  Kentucky.    Not.  18,  1915.) 

1.  Affeai.  and  Ebbor  «=3922— Pbbsbntation 
OF  Gbounds  OS  Review  in  Court  Below— 
Motion  to  Dischaboe  Panel. 

Where  a  motion  to  discharge  a  panel  on 
the  ground  that  it  was  irregularly  summoned 
was  not  supported  by  affidavit  and  the  facts 
were  not  verified  by  order  of  court  or  certified 
to  in  the  bill  of  exceptions,  the  facts  averred  in 
the  motion  cannot  be  assumed  as  true  on  appeal, 
so  the  denial  cannot  be  reviewed. 

[Ed.  Notew— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3723 ;   Dec.  Dig.  «=»922.] 

2.  Master  and  Servant  €=34U— Contract— 
Bbeach — Actions. 

In  an  action  for  damages  for  breach-  of  a 
contract,  to  pay  plaintiff  to  pomp  water  from 
a  mine,  evidence  held  sufficient  to  support  tiie 
verdict  for  plaintiS. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  47H19 ;  Dec.  Dig.  ®=340.] 

3.  WiTNESSSES    <®=>198— COMPETENCT— ATTOB- 

net. 

While  an  attorney  cannot  testify  concern- 
ing communications  between  himself  and  his 
client,  an  attorney  wbo  is  a  mining  expert  is 
competent.  In  an  action  involving  breach  of  a 
mining  contract,  to  testify  as  to  the  number  of 
tons  of  coal  in  an  acre. 

[Ed.  Note.— IV>r  otlier  cases,  see  Witnesses, 
Cent  Dig.  $S  747,  748,  753 ;   Dec.  Dig.  <S=>198.] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  C.  T.  Bader  against  the  Trosper 
Coal  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

P.  D.  Black  and  Black,  Black  &  Owens,  all 
of  Barbourvllle,  for  appellant  J.  M.  Rob- 
slon,  of  BarbourvlU^,  for  appellee. 

CLAT,  C.  This  is  the  second  appeal  of 
this  case.  The  opinion  on  the  former  appeal 
may  be  found  in  154  Ky.  671,  159  S.  W.  636. 
The  first  Judgment  was  rereraed  because  of 
Indeflnlteness  In  the  proof  of  damages.  On 
the  second  trial  plaintiff  recovered  a  Judg- 
ment for  $900.    Defendant  appeala 

[1]  The  defendant  made  a  motion  to  dlis- 
diarge  the  Jury  panel,  on  the  ground  that  the 
sheriff,  in  violation  of  section  2274,  Ky.  Stats., 
summoned  15  bystanders  to  try  the  case. 
The  motion  was  ovemded,  and  defendant 
insists  that  this  was  error.  The  facts  on 
which  the  motion  Is  predicated  appear  only 
in  the  motion  Itself.  No  affidavit  aceom- 
panles  the  motion.  There  is  no  order  of  court 
showing  that  15  bystanders  were  summoned 
by  the  sheriff;  nor  are  the  facts  certified  to 
In  the  bill  of  exceptions.  This  court  cannot 
assume  that  facts  appearing  only  in  a  mo- 


tion are  true.  For  aught  that  the  record 
shows,  the  trial  court  may  have  overruled 
the  motion  because  the  facts  stated  were  not 
true.  TInless  the  fticts  relied  on  to  obtain 
the  discharge  of  a  Jury  panel  are  supported 
by  an  affidavit  which  Is  made  a  part  of  the 
record,  or  are  verified  by  an  order  of  court, 
or  are  certified  to  in  the  bill  of  exceptions, 
the  action  of  the  trial  court  In  refusing  to 
discharge  the  Jury  panel  is  not  subject  to  re- 
view. 

[2]  The  point  Is  again  made  that  plaintiff 
failed  to  show  with  reasonable  certainty  the 
amount  of  damages  he  sustained.  Under  his 
version  of  the  contract,  he  was  to  get  the 
water  out  and  keep  It  out  of  a  certain  entry 
In  defendant's  mine.  For  this  service  de- 
fendant was  to  pay  blm  9  cents  a  ton  on  the 
coal  mined  from  this  entry,  if  taken  out  by 
the  company,  but,  if  taken  out  by  him,  45 
cents  a  ton.  According  to  plaintiff's  version, 
the  contract  included  the  coal  left  in  the  pil- 
lars and  stumps  of  the  entry,  while  defend- 
ant claims  that  the  stumps  and  pillars  were 
not  Included.  Rader  saya  that  the  cost  ot 
getting  and  keeping  the  water  out  of  the  en- 
try was  about  3  cents  a  ton,  and  that  he 
could  have  made  a  clear  profit  of  6  cents  a 
ton.  Plaintiff's  witnesses  estimate  the  amount 
of  coal  left  In  the  entry  at  from  25,000  to 
37,000  tons.  While  it  may  be  true  that  the 
estimates  of  his  witnesses  are  excessive,  we 
conclude,  from  an  examination  of  all  the 
evidence  In  the  case,  that  it  la  sufficient  to 
sustain  the  verdict  of  the  Jury,  which  is  bas- 
ed on  a  finding  of  15,000  tons. 

[3]  Complaint  is  made  of  the  fact  that  H. 
H.  Owens,  one  of  defendant's  attorneys,  who 
Is  also  a  graduate  of  Harvard  and  a  mining 
engineer  of  considerable  experience,  was 
called  by  plaintiff  and  testified,  over  defend- 
ant's objection,  to  the  number  of  tons  of  coal 
in  an  acre.  It  Is  the  mle  that  an  attorney 
cannot  testify  concerning  any  communication 
made  to  him  by  his  cUent  in  that  relation,  or 
his  advice  thereon,  without  his  client's  cour 
sent,  but  that  in  all  other  cases  he  is  a  com- 
petent witness  for  or  against  his  client  Halt 
&  Co.  V.  Renfro,  3  Mete.  51;  Southard  vi 
Cushlng's  Adm'r,  11  B.  Mon.  344;  section 
606,  Civil  Code  Praa;  Milan  v.  State,  24 
Ark.  346;  Loomis  v.  Norman  Printers'  Sup- 
ply Co.,  81  Conn.  343,  71  AO.  358;  Wilkin- 
son V.  People,  226  111.  135,  80  N.  B.  699 ;  40 
Oyc.  2233.  Here  Mr.  Owens  did  not  testify 
concerning  any  communication  made  to  him 
by  his  client,  or  with  reference  to  any  ad- 
vice that  he  gave  his  dllent  His  evidence 
related  only  to  certain  scientific  facts,  and  he 
was  therefore  a  competent  witness. 

The  real  isaues  between  the  parties  being 
covered  by  the  instructions  given  by  the  trial 
court,  we  find  no  prejudicial  error  in  the  re- 
fusal of  the  trial  court  to  give  any  one  of  the 
Instructions  offered  by  the  defendant 

Judgment  affirmed. 
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CIiAT,  Insnrance  Com'r,  et  aL  r.  HARTFORD 

LIFE  INS.  CO. 
(Court  of  Appeals  of  Kentncky.    Not.  2B,  1916.) 
Taxation  •s>887  —  Inbukanot  PB«iinrHB  — 

SXATUXB. 

Ky.  St  {  4226,  provides  that  every  foreign 
life  insurance  company,  other  than  a  fraternal 
assessment  life  insurance  company,  doing  busi' 
ness  in  the  state,  shall  tmnually  return  a  sworn 
statement  of  all  premiums  receipted  for  on  the 
face  of  policies  for  original  insurance,  and  all 
renewal  premiums  received,  in  cash  or  otherwise, 
in  or  out  of  the  state  on  business  done  in  the 
state  during  the  year,  and  shall  pay  into  the  state 
treasury  at  the  same  time  a  tax  of  ^  on  each 
$100  of  premiums.  Plaintiff  insurance  company, 
suing  to  determine  its  liability  to  taxation  under 
the  statute,  was  a  Connecticut  corporation  au- 
thorized to  do  business  in  Kentucky.  It  had  cea8-> 
ed  to  solicit  business  in  the  state,  and  was 
merely  engaged  in  carrying  out  its  contracts  of 
insurance  on  the  assessment  plan  previously  en- 
tered into.  Payment  of  the  benefits  provided 
by  its  contracts  was  wholly  dependent  upon  the 
collection  of  assessments  levied  upon  members 
holding  contracts^nd  not  upon  the  collection  of 
any  premiums.  The  company  retained  no  part 
of  its  assessments,  and  derived  no  profit  there- 
from; the  cost  of  administration  being  covered 
by  an  admission  fee,  paid  by  each  member  upon 
issuance  of  his  certificate  of  membership,  and 
annual  dues.  All  of  the  company's  contracts 
outstanding  in  the  state  contained  the  provision 
that,  in  case  the  laws  of  any  state  required  a 
tax  to  be  paid  by  the  company  on  account  of 
moneys  collected,  the  member  agreed  to  pay  the 
amount  to  the  company  in  addition  to  the  pay- 
ments needed  to  hold  the  certificate  in  force, 
either  in  connection  with  the  payments  of  the 
assessment  and  annual  dues,  or  otherwise,  as 
the  company  might  elect.  Plaintifl  was  au- 
thorized to  do  business  in  the  state  as  an  assess- 
ment life  insurance  company  under  Ky.  St.  art. 
4,  subd.  3,  defining  such  companies,  prescribing 
the  terms  on  which  they  may  do  business  in  the 
state,  and  providing  that  they  shall  be  subject 
only  to  the  provisions  of  the  subdivision.  Held, 
that  plaintiff  was  liable  to  the  tax,  since  section 
4226  was  broad  enough  to  cover  an  assessment 
company,  as  by  its  terms  it  embraced  "every 
[foreign]  life  insurance  company  other  than  fra- 
ternal assessment  life  insurance  companies." 
while  it  levied  the  tax  not  only  upon  "primi- 
ums"  but  on  "premium  receipts,  and  "premium 
payments."  . 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  «48-«Jl;   Dec  Dig.  <8=>887.] 

Appeal  from  (^rcuit  Oonrt,  Franklin 
County. 

Suit  by  the  Hartford  life  Insurance  Com- 
pany against  M.  C.  Clay,  Insurance  Commis- 
Bioner,  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  and  cause 
remanded. 

Jas.  Oomett,  Atty.  Oen.,  and  M.  M.  Logan, 
Asst.  Atty.  Oen.,  for  appellants.  Brown  ft 
Nockols,  of  B'rankfort,  for  appellee. 

CLAT,  C  The  question  presented  by  tbls 
appeal  is  wliether  or  not  the  Hartford  life 
Insurance  Company,  an  assessment  life  in- 
snrance company,  is  taxable  on  its  assess- 
ments under  and  t>y  virtue  of  section  4226, 
Kentucky  Statutes.  To  determine  tbe  ques- 
tion, the  company  brought  suit  against  the 
Insurance  Commissioner  and  Auditor  of  Pub- 


lic Accounts,  A  demurrer  to  tbe  petition 
was  overruled,  and,  the  defendants  declining 
to  plead  further.  Judgment  was  rendered  en- 
Joining  them  from  collecting  the  tax.  The 
defendants  appeal. 

It  am^ears  from  the  petition  that  plaintUC 
is  a  corporation  organized  under  tbe  laws 
of  the  state  of  Connecticut,  and  authoriised  to 
do  business  in  Kentucky.  On  January  1, 
1913,  It  sold  out  its  business  In  this  state 
and  elsewhere  to  another  insurance  compa- 
ny. The  sale  was  approved  by  proper  author- 
ities of  the  states  in  which  it  had  done  busi- 
ness and  became  etfectlve  February  17,  19ia 
After  that  date  it  ceased  to  solicit  any  new 
business  in  the  state  and  is  now  merely  en- 
gaged in  carrying  out  Its  contracts  of  life 
insurance  upon  the  assessment  plan  only, 
which  were  entered  into  prior  to  said  date. 
The  nature  of  tbe  business  conducted  in  this 
state  Is  the  payment  of  certain  beneflts  ac- 
cruing under  said  contracts  to  the  benefici- 
aries named  therein.  Payment  of  the  bene- 
flts provided  by  said  contracts  is  wholly  de- 
pendent upcm  the  collection  of  assessments  lev- 
ied upon  members  holding  similar  contracts, 
"and  not  upon  the  collection  of  any  ppominm, 
and  no  premiums  have  been  since  said  date 
collected  by  it"  The  company  retains  no 
part  of  said  assessments  and  derives  no  profit 
whatever  therefrom,  but  the  cost  of  adminis- 
tration is  covered  by  an  admission  fee  of  |10 
per  thousand  of  insnranofe,  paid  by  each 
member  when  his  certlflcate  of  membership 
is  Issued,  all  of  which  was  paid  prior  to  Feb- 
ruary 17, 1013,  and  dues  in  the  sxmi  of  f3  per 
thousand  of  insurance  are  paid  each  year  by 
each  member,  either  in  annual,  semiannual, 
or  quarteriy  installments.  It  also  appears 
from  the  petition  that  all  tbe  contracts  out- 
standing In  this  state  contain  tlift  following 
provision: 

"And  that  in  case  tlie  laws  of  my  country, 
state,  or  municipality  in  which  the  member  or 
bis  beneficiary  may  reside,  shall  require  a  tax 
to  be  paid  by  said  company  on  account  of  any 
moneys  collected  hereon,  said  member  agrees  to 
pay  the  amount  of  such  tax  to  said  company  in 
addition  to  the  payments  hereinbefore  named,  as 
part  of  the  payments  needed  to  hold  this  certif- 
icate in  force,  either  in  connection  with  tbe 
payments  of  asaesaments  and  annua^  dues  or 
otherwise,  as  said  company  may  from  time  to 
time  elect" 

It  is  further  aUeged  in  the  p«tlUiHi  that 
if  the  commlsBioner  is  permitted  to  collect 
the  tax  it  would  cause  an  Increase  in  the  as- 
sessment of  the  members  residing  In  this 
state,  to  the  extent  of  such  tax,  and  that  this 
would  result  in  direct  Iiardship  and  injus- 
tice to  each  and  every  memb^  in  this  state. 

Section  422S,  Kentucky  Statutes,  is  as  fol- 
lows: 

"SnbdivisioB  II.  Foreign  Life  and  Indnstrial 
Companies.  4226.  (1)  Reports  and  Taxes.  Ev- 
ery life  insurance  company,  other  than  fraternal 
assessment  life  insurance  componies,  not  organ- 
ized under  the  laws  of  this  state,  but  doing  busi- 
ness therein,  shall,  on  tbe  first  day  of  January 
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in  each  year,  or  within  tbirtr  days  thereafter, 
return  to  the  Auditor  of  Public  Accounts  for 
deposit  in  the  insurance  department  a  statement 
under  oath  of  all  premiums  receipted  for  on 
the  face  of  the  policy  for  original  insurance  and 
all  renewal  premiums  receiveid  in  cash  or  other- 
wise in  this  state,  or  out  of  this  state,  on  busi- 
ness done  in  this  state  during  the  year  ending 
the  Slst  day  of  December,  and  no  deductions 
shall  be  made  for  dividends,  or  since  the  last  re- 
turns were  made,  on  all  premium  receipts,  which 
shall  include  single  premiums,  annuity  premiums, 
and  premiums  received  for  renewal,  revival,  or  re- 
instatement of  policies,  annual  and  periodical 
premiums,  dividends  applied  for  premiums  and 
additions  and  all  other  premium  payments  re- 
ceived during  the  preceding  year  on  all  poli- 
cies which  have  been  written  in,  or  on,  the 
lives  of  residents  of  this  state,  or  out  of  this 
state  on  business  done  in  this  state,  and  shall  at 
the  same  time  pay  into  the  state  treasury  a  tax 
of  two  dollars  upon  each  one  hundred  dollars  of 
said  premiums  as  ascertained.  Eveij  life  in- 
surance company  not  organized  under  the  laws 
of  this  state,  but  doing  business  therein  on  what 
is  known  as  the  industrial  insurance  plan, 
whereby  weekly  premiums  are  collected,  shall  at 
tlie  same  time  make  a  return  to  the  Auditor  of 
Public  Accounts  for  deposit  in  the  insurance  de- 
partment, a  statement  under  oath  of  all  pre- 
miums received  on  insurance  written  exclusive- 
ly on  the  industrial  plan,  and  shall  at  the  same 
time  pay  into  the  state  treasury  a  tax  of  two 
dollars  upon  each  one  hundred  dollars  of  said 
premiums  as  ascertained.  Any  insurance  com- 
pany mentioned  in  this  section  doing  insurance 
business  other  than  on  the  industrial  plan,  shall 
make  reports  and  pay  into  the  state  treasury 
the  taxes  due  thereon  under  each  report." 

Plaintiff  U  authorized  to  do  business  in 
this  state  as  an  assessment  life  insurance 
company  under  and  by  virtue  of  subdivision 
3,  art  4,  Kentucky  Statutes,  c.  32,  enUtled 
"Assessment  or  Ck>-operative  Life  Insurance 
Companies." 

To  sustain  tbe  contention  of  plaintiff  that 
it  is  not  taxable  under  section  4226,  Ken- 
tadty  Statutes,  it  is  ar^ed  that  that  section 
provides  for  the  payment  of  a  tax  on  premi- 
ums alone,  and  nowhere  provides  for  a  tax 
on  assessments.  It  is  further  argued  that 
the  various  sections  of  subdivision  3,  art  4, 
Kentucky  Statutes,  define  assessment  of  co- 
operative life  Insurance  companies,  provide 
for  their  organization,  prescribe  the  terms  on 
which  they  can  do  business  In  the  state, 
and  further  provide  that  such  companies 
"shall  be  subject  only  to  the  provisions  of 
this  subdivision."  It  must  be  remembered, 
however,  that  the  provisions  of  subdivision 
3,  art  4,  Kentucky  Statutes,  do  not  relate  In 
any  way  to  the  question  of  taxation.  They 
cover  merely  the  subjects  above  referred  to, 
and  do  not  In  any  wise  restrict  the  right  of 
the  Legislature  to  Impose  a  tax  on  assess- 
ment companies,  nor  do  they  evince  a  legis- 
lative Intent  not  to  do  so.  The  only  ques- 
tion in  the  case,  therefore,  Is  whether  or  not 
section  4226  of  the  Kentucky  Statutes  is 
broad  enough  to  cover  assessment  companies. 
By  its  very  terms,  It  embraces  "every  life 
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insurance  company,  other  than  fraternal  as- 
sessment life  Insurance  companies,  not  or- 
ganized under  the  laws  of  this  state,  but  do- 
ing business  therein."  Cleaidy  plaintiff  Is  a 
life  insurance  company.  It  is  not  organized 
under  the  laws  of  this  state.  It  Is  doing 
business  in  this  state  and,  though  an  assess- 
ment life  insurance  company,  it  is  not  a  fra- 
ternal assessment  Ufe  insurance  company. 
The  statute  plainly  provides  for  a  statement 
of  all  premiums  receipted  for  on  the  face  of 
the  policy  for  original  Insurance  and  all 
renewal  preminms  received  in  cash  -or  other- 
wise In  this  state,  or  out  of  this  state  on 
business  done  In  this  state  during  the  year 
ending  the  Slst  day  of  December.  It  goes 
further  and  provides  that  no  deduction  shall 
be  made  for  dividends,  or  since  the  last  re- 
turns were  made,  on  all  premium  receipts, 
which  shall  include  single  premiums,  annuity 
premiums,  and  premiums  received  for  re- 
newal, revival,  or  reinstatement  of  poUdes, 
annual  and  periodical  premiums,  dividends 
applied  for  premiums  and  additions,  and  "all 
other  premium  payments  received  during  the 
preceding  year  on  all  policies  which  have 
been  written  In,  or  on,  the  lives  of  residents 
o^  this  state."  The  statute  provides  for  a  tax 
of  $2  on  each  $100  of  said  premiums  as 
ascertained.  In  view  of  the  fact  that  the 
statute  plainly  shows  a  legislative  purpose  to 
tax  Bsseesment  life  insurance  companies. 
Other  than  fraternal  assessment  Ufe  Insurance 
companies,  and  in  view  of  the  use,  not  only 
of  the  word  "premium,"  but  of  the  words 
"premium  receipts"  and  "premium  payments," 
we  think  It  clear  that  the  Legislature  Intend- 
ed to  tax  the  premium  Income,  or  the  charge 
for  the  Insumnce,  regardless  of  the  manner 
or  form  of  payment  or  of  the  name  by  which 
It  might  be  called.  Here  the  i^alntiff  re- 
ceives from  its  members  in  this  state  dues 
amounting  to  $3  per  annum  on  each  11,000 
of  insurance.  These  dues  are  fixed  in  ad- 
vance and  are  payable  Just  as  premiums  are 
paid.  That  they  are  called  "dues"  Instead  of 
"premiums"  Is  Immaterial.  They  serve  ex- 
actly the  same  purpose.  Though  it  does  not 
clearly  appear  from  the  petition,  we  take 
It  that.  If  the  dues  be  not  sufficient  to  dis- 
charge the  company's  obligation,  then  addi- 
tional assessments  may  be  made.  When  or 
how  often  this  occurs  does  not  appear.  Since 
the  assessments  are  a  portion  of  the  charge 
for  insurance,  we  conclude  that  both  the  as- 
sessments and  so-called  dues  should  be  cov- 
ered by  the  report  which  the  company  Is 
required  to  make,  and  are  properly  taxable 
under  the  statute.  It  follows  that  the  trial 
court  should  have  sustained  the  demurrer  to 
the  petitlcHL 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 
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BAGAN  T.   CITI   OP   OOVIJNGTON. 
(Court  of  Appeals  of  Kentucky.    Not.  19, 191S.) 

1.  TRiAt.  «s9l39  —  BviDEKCB— Qttkstion  fob 

JUBT. 

Where  any  evid«ice  is  introduoed  tending 
to  suHtiiin  the  cause  of  action  set  out  in  the 
complaint,  the  case  must  be  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  332,  333,  338-341,  365;  Dec.  Dig.  ^=> 
139.] 

2.  MUNICrPAL  COBFOBATIGRS  <8=>762— PUBUO 

Wats— .Safett— DoTT. 
The  duty  of  a  municipality  to  keep  its 
itreets  and  sidewalks  reasonably  safe  for  travel 
extends  to  cases  where  the  unsafe  condition  is 
caused  by  the  act  of  persons  other  than  the 
agents  of  the  municipality. 

[Ed.  Note.— Kor  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1605-1611;  Dec. 
Dig.  «=»762.] 

3.  MUNICIPAI,  COBPOBATIONS  9=3788— Dbfxc- 

TiVB  Stkeets— Liability— Knowledge. 
A  municipality  is  not  liable  for  injuries 
due  to  the  unsafe  condition  of  a  street  or  a  side- 
walk, created  by  the  act  of  a  third  person,  un- 
less It  had,  or  by  ordinary  care  might  have  had, 
knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1641-1643,  16*6, 
1062;    Dec  Dig.  <8=»78S.] 

4.  Ml'NICIPAI,   COBSPOBATIONS  €=788— DSFKC- 

Tivx  Ways — Knowledre— I^iabilitt. 

Wbere  plaintiff,  while  walking  along  a 
■treet  partly  submerged  by  an  overflow,  was  in- 
jured by  falling  into  a  week  old  water  hole  cre- 
ated by  a  previous  overflow,  which  defect  had 
not  rendered  the  sidewalk  unsafe  until  the  day 
of  the  accident  and  the  municipal  authorities 
bad  no  notice  or  reasonable  opportunity  to  learn 
of  its  dangerous  condition,  the  city  was  not  lia- 
ble, since  a  municipality  is  not  liable  for  inju- 
ries from  defects  in  its  ways  unless  it  has  actu- 
al or  constructive  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {}  1641-1643,  1646, 
1632;    Dec.  Dig.  <&3>788.] 

5.  Municipal   Cokpobationb   «=»821— Evi- 
dence— Question  fob  Coubt. 

Where  but  one  inference  can  be  drawn 
from  the  evidence,  the  question  whether  a  city 
is  charged  with  notice  of  a  defective  way  so 
as  to  render  it  liable  to  a  person  injured  thereby 
is  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fij  1746-1767;  Dec. 
Dig.  <3=»821.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common-Iiaw  and  Equity  DiTision. 

Action  by  Josephine  Eagan  against  the 
City  of  Covington.  From  Judgment  for  de- 
fendant, plaintiCT  appeals.     Affirmed. 

B.  F.  Grastianl,  of  Covlnj?ton,  for  appellant. 
Fred  W.  Schmltz  and  John  A.  Richmond, 
both  of  Covington,  for  appellee. 

SETTLE,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Kenton  circuit  court  law 
and  equity  division,  entered  upon  a  verdict 
In  favor  of  the  appellee,  city  of  Covington, 
returned  by  the  Jury  in  obedience  to  a  per- 
emptory instruction  from  the  court  The 
action  was  brought  by  the  appellant,  Joseph- 
ine  Eauan,   to  recover  of  the  appellee  city 


damages  for  injuries  sustained  to  her  person 
resulting  from  a  fall  into  a  hole  of  water  in 
a  sidewalk,  which,  it  was  alleged,  appellee 
bad  knowingly  and  negligently  maintained 
or  permitted  to  exist    The  accident  accord- 
ing to  the  evidence,  occurred  under  the  f<d- 
lowing  circumstances:   On  March  26,  1913, 
about  6  o'clock  p.  m.,  appellant  left  a  street 
car,  upon  whi<Hi  she  had  been  a  passenger, 
near  tiie   intersection   of  Third   street   and 
Crescent  avenue,  for  the  purpose  of  going 
to  her  home,  about  half  a  square  on  and  be- 
yond   Crescent  avenue.     Third   street   runs 
Into  and  ends  upon  Crescent  avenue.     On 
its  west  side  Crescent  avenue  is  bounded  by 
a  hill  or  hills.    Third  street  is  the  first  one 
reached  in  entering  the  city  at  that  point 
from  the  Ohio  river,  and  runs  parallel  with 
the  river.    The  street  cars  run  along  Third 
street,  and  upon  reaching  Crescent  avenue 
turn    northwardly.      The    regular    stopping 
place  of  the  cars  is  on  Crescent  avenue  at  Its 
intersection  w^lth  Third  street  but  as  at  the 
time  of  the  accident  the  Oliio  river,  owing  to 
frequent  heavy  rains,  was  out  of  its  t>ankg, 
and  the  presence  of  a  large  body  of  back 
water    from   a    sewer   overflowed    Crescent 
avenue  at  the  point  of  its  intersection  with 
Third  street  the  car  upon  which  appellant 
was  a  passenger  had  to  turn  nortltwardly 
and  run  several  yards  on  Crescent  avenue 
before  stopping.     When  appellant  left  the 
car  she  could  not,  owing  to  the  presence  of 
the  standing  water  on  Crescent  avenue,  im- 
mediately cross  to  the  west  side  thereof  with- 
out wadhig  through  the  water,  nor  could  she 
cross  Crescent  avenue  from  Third  street  in 
a  southerly  direction,  for  the  game  reason. 
She  was  therefore  compelled  to  walk  along 
the  north  side  of  Third  street  eastwardly  to 
a  point  where  there  was  no  water  between 
the  curbs,  in  order  to  cross  from  the  north 
side  of  Third  street  to  the  sidewalk  on  the 
south  side  thereof,  from  which  she  could 
proceed  in  a  westerly  direction  to  Crescent 
avenue,   where   it   was   sufflclently   elevated 
above  the  water  to  enable  her  to  reach  its 
west  side  and  proceed  to  her  home.    'Hiird 
street  is  paved  with  brick  between  the  curb- 
ing;  but  the  sidewalk   on   the  north  side 
thereof,  upon  which  appellant  had  to  travel, 
is  not  paved.    After  leaving  the  street  car 
and  walking  eastwardly  on  the  north  side- 
walk  of  Third   street  a   distance  of  about 
40  feet,  appellant  claimed  to  have  stepped 
upon  two  boards  which  lay  upon  the  side- 
walk with  one  end  of  each  resting  upon  the 
curbing.      Upon    stepping   upon   the   boards 
they  either  broke  or  separated,  and  she  fell 
between  or  from  them  into  a  hole  of  water 
of  such  depth  that  her  person  was  completelv 
submerged.      She,    however,    rose    with  her 
head  to  the  surface,  and  succeeded  in  catch- 
ing hold  of  the  curbing,  to  which  she  clung, 
until  rescued  by  two  yooing  men  who  came 
out  of  a  nearby  saloon  in  time  to  witness  the 
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accident.  After  beln?  taken  ont  of  tbe  wa- 
ter appellant  was  carried  to  her  home.  It 
does  not  appear  that  any  of  her  bones  were 
broken,  or  that  her  body  was  materially 
bruised  by  the  fall,  but  the  wetting  and 
shock  she  received  greatly  chilled  her  and 
caused  her  to  contract  a  cold,  which  resulted 
in  rheumatism,  and  confined  her  to  her  room 
or  bed  for  about  three  weeks,  by  all  of 
which  she  was  caused  very  considerable 
physical  and  mental  suffering. 

The  answer  of  the  dty  Is  in  two  para- 
graphs, the  first  containing  a  traverse,  and 
the  second  a  plea  of  contributory  negligence. 
A  reply  was  filed  controverting  the  plea  of 
contributory  negligence,  and  with  the  issues 
thus  Joined  the  case  went  to  trial.  Tbe  per- 
emptory Instruction  directing  the  verdict  for 
the  appellee  dty  was  granted  by  the  court  at 
the  conclusion  of  the  appellant's  evidence, 
and  we  are  now  called  upon  to  say  whether 
this  action  of  the  trial  court  was  or  was  not 
error. 

[1-8]  If  there  was  any  evidence  introduced 
in  behalf  of  appellant  conducing  to  sustain 
the  cause  of  action  set  out  in  her  petition, 
the  case  should  have  gone  to  the  jury ;  oth- 
erwise the  nonsuit  was  properly  directed. 
It  is  admittedly  the  duty  of  a  municipality  to 
keep  its  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  persons "  traveling 
thereon,  and  this  duty  extends  to  cases 
where  the  obstruction  or  unsafe  condition  of 
tbe  street  or  sidewalk  is  brought  about  by 
persons  other  than  the  agents  of  the  city ; 
but  in  such  case  the  party  seeking  to  recover 
against  the  city  for  a  failure  to  perform 
such  duty  must  show  that  it  had  knowledge 
of  the  defect,  or  might  have  tiad  knowledge 
thereof  by  tbe  use  of  ordinary  care.  In 
other  words,  the  dty  Is  not  liable  for  inju- 
ries caused  by  such  defects  in  its  streets, 
in  the  absence  of  actual  notice  thereof,  or 
unless  they  have  existed  so  long  that  notice 
should  be  in:^>nted  to  it  Bell  v.  City  of 
Henderson,  74  S.  W.  206,  24  Ky.  Law  Bep. 
2434 ;  Mayfield  v.  Hughley,  135  Ky.  632,  122 
S.  W.  838;  Canfleld  v.  aty  of  Newport,  78 
S.  W.  788,  24  Ky.  Law  Rep.  2213. 

Appdlant  introduced  six  witnesses  besides 
herself.  Her  testimony  only  shows  how  the 
acddent  occurred,  and  that  she  had  no  in- 
formation of  the  existence  of  tbe  water  hole 
nntU  she  fell  therein.  Mrs.  Canfleld  testi- 
fied as  to  the  manner  in  which  tbe  accident 
occurred  and  to  the  effect  that  she  knew 
nothing  about  the  water  hole,  other  than 
the  fact  that  she  bad  observed  the  boards 
lying  across  it  about  an  hour  before  the  ac- 
cident. Mrs.  Vandruff  saw  the  accident,  but 
knew  nothing  of  the  tolstence  of  the  hole 
until  the  morning  of  the  day  the  acddent  oc- 
curred, at  which  time  it  was  not  entirely 
filled  with  water  and  was  covered  by  the 
boards.  Clifford  Johnson  first  saw  the  water 
bole  about  two  days  before  tbe  accident. 
According  to  his  testimony,  the  hole  had 
been  made  by  a  previous  washoat,  but  thea 


contained  little  or  no  water.  When  first 
seen  by  him,  there  was  space  enouMih  north 
of  the  hole  to  enable  those  traveling  the 
sidewalk  to  pass  it  in  safety.  At  that  time 
there  were  boards  lying  on  the  sidewalk  and 
cnrblng  near  the  hole,  but  none  across  or 
upon  it  He  further  testified,  however,  that 
on  the  day  of  the  acddent  the  sudden  rise 
of  the  river  or  overflow  of  the  sewer  filled 
tbe  hole  with  water,  and  he  then  observed 
for  the  first  time  that  two  boards  had  been 
placed  across  the  hole.  Leo  Harrington,  one 
of  the  two  young  men  who  rescued  apitellant 
from  the  water  hole  at  the  time  of  the  acd- 
dent never  saw  or  knew  of  the  existence  ct 
the  hole  until  the  rescue  was  effected.  Hen- 
ry Wanderla  saw  the  washout  or  hole  about 
a  week  before  the  acddent  It  was  not  then 
filled  with  water,  nor  was  it  so  large  as  on 
the  day  of  the  acddent  When  first  seen 
by  him,  there  were  boards  scattered  along 
and  upon  the  sidewalk  trosa  Crescent  avenue 
to  a  point  beyond  the  hole,  but  there  were 
no  boards  across  the  hole,  and  there  was 
space  on  the  north  of  it  of  sufficient  width 
to  be  used  by  persons  traveling  the  sidewalk. 
According  to  his  further  testimony,  he  again 
saw  the  bole  on  the  day  of  the  accident,  and 
the  two  boards  lying  across  it  It  was  then 
filled  with  water,  and  the  water  covered  the  ' 
sidewalk  where  the  hole  was  situated  to 
within  about  an  inch  of  the  top  of  the  curb- 
ing. Anna  Williams  first  saw  the  hole  three 
or  four  days  before  it  was  filled  with  water, 
and  knew  that  it  did  not  become  filled  with 
water  until  the  day  of  the  acddent.  Nearly 
all  of  the  witnesses  mentioned  testified  that 
at  the  time  of  the  acddent  the  water  in  the 
bole  must  have  been  of  the  depth  of  ten  or 
more  feet 

[4]  It  is  i>atent  from  the  foregoing  evi- 
dence that  the  hole  into  which  appellant  fell 
was  caused  by  a  previous  rise  in  the  river  or 
overflow  of  the  sewer;  that  it  had  not  ex- 
isted for  more  than  a  week ;  tliat  it  contain- 
ed no  water  of  consequence  until  the  day  of 
the  acddent,  when  it  was  filled  by  a  sudden 
rise  in  the  river  or  overfiow  from  the  sewer ; 
that  down  to  the  day  of  the  accident  it  was 
plainly  discernible,  and  that  those  traveling 
the  sidewalk  had  sufficient  space  in  the  side- 
walk to  pass  it  without  danger;  in  other 
words,  that  its  presence  did  not  make  the 
sidewalk  dangerous  until  the  day  on  which 
the  acddent  occurred,  and  we  have  been  un- 
able to  find  in  the  record  any  evidence  con- 
dudng  to  show  that  tbe  authorities  of  the 
appellee  dty  had  any  knowledge  or  informa- 
tion of  Its  existence  prior  to  the  acddent  re- 
sulting in  appellant's  injuries.  This  is  not 
strange,  as  the  place  of  the  accident  is  in  a 
suburb  of  the  dty  of  Covington.  It  is  true 
one  or  two  witnesses  testified  that  members 
of  the  police  force  of  the  city  occnslonally 
visited  that  neighborhood,  but  -no  witness 
testified  that  any  of  them  were  seen  at  or 
near  the  place  of  the  accident  on  the  day  It 
oeeurred.    Besides,  a  knowledge  of  a  member 

Google 


Digitized  by ' 


>8' 


1028 


179  SOUTHWESTEfiN  BBPOBXBB 


(Ky. 


of  tbe  police  force  of  a  defect  In  a  dty  street 
Is  only  notice  to  tbe  dty  when  he  Is  charged 
with  some  daty  with  reference  thereto.  Olty 
of  Louisville  y.  Lenehan,  149  Ey.  687,  149  S. 
W.  932,  Ann.  Gaa.  1914B,  164. 

It  Is  not  apparent  from  the  evidence  how 
or  by  whom  the  planks  from  which  appellant 
fell  were  placed  over  the  water  hole^  They 
were  probably  floated  over  the  hole  by  the 
water  that  overflowed  the  sidewalk.  At  any 
rate,  there  was  no  attempt  to  show  that  tbe 
planks  were  placed  over  the  bole  by  any 
agent  or  empiloyd  of  tbe  appellee  dty,  and 
neither  the  facta  shown  nor  any  reasonable 
inference  dedudble  therefrom  make  It  fairly 
apparent  that  tbe  exercise  of  ordinary  care 
on  tbe  i>art  of  tbe  city  authorities  would  have 
enabled  them  to  discover  the  dangerous  con~ 
dltion  of  tbe  sidewalk  before  the  occurrence 
of  the  accident  resulting  In  appellant's  Inju- 
ries. 

In  Oanfleld  ▼.  City  of  Newport,  snpra,  It  la 
in  the  opinion  said: 

"The  appellant,  Patrick  3.  Canfidd,  brought 
this  suit  against  the  appellee,  the  city  of  New- 
port, to  recover  damages  for  injuries  wliich  re- 
sulted from  falling  into  a  manhole  in  the  gut- 
ter at  the  southeast  corner  of  Saratoga  and 
Fifth  streets,  in  the  dty  of  Newport,  which  he 
alleges  the  defendant  negligently  and  knowingly 
permitted  to  remain  open  and  unguarded.  The 
testimony  shows  that  on  a  Sunday  morning  in 
October,  1899,  between  11  and  12  o'clock,  some 
boys  took  the  iron  covering  from  this  manholo 
to  release  a  cat  which  had  fallen  into  the  sewer, 
and  that  when  they  attempted  to  replace  the 
lid  it  fell  into  the  bole,  which  was  some  nine 
feet  deep;  that  a  citizen  who  lived  in  the  vi- 
cinity immediately  place  a  barrel  over  the  hole 
and  weighted  it  down  with  rocks,  thus  furnish- 
ing an  effectual  barricade  against  accidents; 
that  it  remained  in  this  position  during  the  day, 
but  was  removed  by  some  unauthorized  person 
during  the  following  night;  that  the  appellant, 
Patrick  J.  Canfield,  fell  into  this  hole  on  Mon- 
day morning  before  daylight,  while  on  his  way 
from  his  home  to  the  butcher  shop.  The  testi- 
mony fails  to  show  at  what  hour  or  by  whom  the 
barrel  was  taken  from  over  tbe  hole,  or  that 
the  dty  authorities  had  notice  that  the  covering 
had  been  removed.  A  dty  is  not  responsible  for 
acddents  which  happen  in  its  streets  aa  the  re- 
sult of  defects  caused  by  the  acts  of  persons 
not  connected  with  its  government,  unless  such 
defect  has  existed  for  such  a  length  of  time 
and  under  such  circumstances  that  the  dty  or 
its  officers,  in  the  exercise  of  proper  care  and 
diligence,  ought  to  have  obtained  knowledge  of 
it  Elliott  on  Beads  and  Streets,  |  628:  City 
of  Covington  v.  Asman  [68  S.  W.  646]  24  Ky. 
Law  Bep.  415.  There  was  no  defect  in  the 
covering  of  this  manhole  before  it  was  interfered 
with  by  unauthorized  persons,  and  the  placing 
of  a  barrel  over  it  appears  to  have  been  a  rea- 
sonable precaution  against  accidents,  although 
not^  taken  by  the  dty,  and  no  injury  would  have 
resulted  except  for  the  nnaathorized  removal 
of  it  from  the  hole  some  time  during  Sunday 
night.  The  facts  in  the  case  do  not,  therefore, 
warrant  a  presumption  of  negligence  on  the  part 
of  the  dty  of  Newport,  and  we  think  the  trial 
court  properly  directed  the  jury  to  find  a  ver- 
dict for  appellee." 

In  Hazelrlgg  v.  Oily  of  Frankfort,  92  S.  W. 
684,  29  Ky.  Law  Bep.  207,  damages  were  claim- 
ed by  tbe  plaintiff  (appellant)  because  of  being 
thrown  oat  of  a  buggy  he  was  driving  along  a 
street  of  South  Frankfort  at  8  o'clock  p.  m^ 


by  running  over  a  pile  of  crashed  stone  tbree 
feet  high  and  eight  feet  wide.  Tbe  evidence 
Introduced  In  his. behalf  showed  that  the  ob- 
struction was  first  seen  by  the  witnesses  at 
6  o'dock  that  afternoon,  tbree  hours  before 
tbe  acddent.  The  trial  coart,  at  the  conclu- 
sion of  tbe  plalntifrB  evidence,  granted  a 
peremptory  Instruction  directing  a  verdict  In 
favor  of  tbe  defendant,  dty  of  Frankfort. 
In  affirming  that  Judgment  we  in  part  said : 
"In  order  to  render  the  dty  liable,  it  must 
be  shown  that  it,  by  exerdsing  ordinary  care, 
could  have  known  of  the  existence  of  the  ob- 
struction in  the  street  and  removed  the  danger. 
We  cannot  say  that  it  is  actionable  neglect  for 
the  dty  to  fail  to  discover  in  three  hours  an 
obstruction  in  one  of  Its  streets  caused  by  a 
lot  of  rock  screeninfrs  being  dumped  there. 
There  Is  no  evidence  that  the  dty  knew  of  the 
obstruction,  and  the  bare  fact  tliat  it  had  becoi 
there  for  three  hours  is  not  suffident  to  diarg*; 
it  with  liability." 

In  Beed  v.  City  of  Detroit,  99  Midi.  204, 68 
N.  W.  44,  it  was  held  that: 

"Where  the  evidence  for  plaintiff  showed  that 
she  stepped  through  a  hole  in  a  culvert  in  an 
outlying  residence  street,  which  hole  was  first 
seen  on  the  morning  before  the  acddent,  a  ver- 
dict should  have  been  directed  for  the  city." 

In  Bell  V.  City  of  Henderson,  supra,  the 
appellant  sued  the  dty  of  Henderson  to  re- 
cover damages  for  a  personal  injury  sustain- 
ed by  stepping  into  a  bole  in  a  platform  wbicb 
bad,  with. tbe  permission  of  the  dty,  been 
erected  by  Norris  &  Lockett,  hardware  mer- 
chants, in  front  of  tb^r  business  house  on 
First  street,  in  the  dty  of  Henderson,  the 
platform  extending  from  the  curbing  of  tbe 
pavement  across  the  gutter  to  tbe  street  be- 
yond, it  being  alleged  that  the  platform  was 
rotten  and  unsafe,  which  fact  was  known  to 
tbe  dty,  or  could  by  the  exercise  ot  ordinary 
care  have  been  known  by  it,  in  time  to  have 
prevented  tbe  acddent  It  appeared  from 
the  evidence  that  on  Friday  evening  before 
tbe  plaintiff  was  hurt  on  Saturday  night  a 
plank  in  the  platform  was  broken.  A  ver- 
dict in  bdialf  of  the  defendant  was  directed 
by  a  peremptory  instruction  from  the  trial 
conrt    In  the  opinion  it  is  said: 

"It  was  the  duty  of  the  defendant  [dty]  to 
use  ordinary  care  to  keep  its  streets  and  alleys 
fiee  from  obstructions  and  in  safe  condition  for 
persons  traveling  in  the  usual  modes  by  day  and 
night.  When  they  permitted  Norris  &  Liockett 
to  erect  and  maintain  a  platform  in  the  sbeet, 
which  was  liable  to  be  used  by  pedestrians  pass- 
ing from  the  pavement  to  the  street,  it  was  as 
much  bound  to  see  that  it  was  kept  in  good  con- 
dition as  if  they  hnd  erected  it  themselves. 
And  their  liability  for  defects  in  the  platform 
is  exactly  the  same  as  their  liability  for  defects 
in  any  other  part  of  the  street.  But  a  munid- 
pality  is  not  an  insurer  against  acddents  to 
persons  using  its  thoroughfares.  It  is  not  lia- 
ble for  injuries  caused  by  defective  streets  in 
the  absence  of  actual  notice  ot  sudi  defect,  or 
unless  they  have  existed  so  long  that  notice 
or  knowledge  thereof  should  be  imputed  to 
tbem.  And  notice  should  not  be  imputed  where 
the  defects  are  of  recent  orij^,  and  particular- 
ly where  they  are  concealed  in  anywise.  Whilst 
generally  the  jury  should  determme  as  a  ques- 
tion of  fact  whether  a  city  has  such  notice,  yet, 
nhere  tbe  facts  are  undisputed,  and  but  one  rea- 
sonable inference  can  b«  drawn  from  them,  it 
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becomes  a  qaeetion  for  the  court  to  decide. 
•  •  •"  C5ty  of  Corbin  v.  Benton,  151  Ky. 
483,  162  S.  W.  241,  43  L.  R.  A.  (N.  8.)  591. 

[E]  Applying  tbe  principle  announced  by 
the  authorities  supra  to  the  facts  of  tils  case, 
tbey  were  not.  In  our  opinion,  sufficient  to  au- 
tborize  its  submission  to  the  Jury ;  and  while, 
ordinarily,  whether  a  city  has  had  such  no- 
tice of  a  defect  in  a  street  or  sidewalk  as  to 
charge  it  with  liability  Is  a  question  for  the 
Jury,  yet,  where  but  one  Inference  can  be 
drawn  from  the  facts,  the  question  Is  for  the 
court. 

In  our  opinion,  there  was  no  error  In  the 
giving  of  the  peremptory  Instruction  direct- 
ing a  verdict  for  appellee ;  fherefoie  tbe  Judg- 
moit  is  affirmed. 


OBAHAM  et  aL  v.  TBBADWAY. 

THOMPSON  et  aL  v.  MORKOW  et  al. 

(Court  of  AppeaU  ^f  Kentucky.    Nov.  18, 1915.) 

1.  Injunction  <S=»80  —  Oiticbbs  —  Duties — 
Mandate. 

Precinct  election  officers  can  be  compelled 
to  perform  tiieir  omitted  duty  to  accompany  the 
return  of  ballots  to  the  county  cleik  with  a 
statement  allowing  whether  and  how  contested 
ballots  have  been  counted,  since  the  rule  that 
contested  ballots  cannot  be  considered  in  an 
election  contest,  has  been  abrogated  by  the  stat- 
ute requiring  all  ballots  to  be  preserved. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  151;  Dec.  Dig.  «8=»80.] 

2.  EuBCTiONS  «=3299— Qtjestionbd  Ballots— 
When  Counted. 

Questioned  ballots  properly  preserved  and 
untampered  with  will  be  counted  by  the  court  in 
an  election  contest,  whether  or  not  accompanied 
by  the  statement  required  of  the  precinct  offi- 
cers by  Ky.  St.  {  1482,  showing  whether  and 
how  they  were  counted;  it  being  the  policy  of 
the  law  not  to  permit  the  disfranchisement 
of  voters  through  the  mistakes  of  election  offi- 
cials. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  |S  306,  307;  Dec.  Dig.  <Ss>299.] 

5.  Elections  4=9260— Coioiissionebs— Ques- 
tioned Ballots— AuTHOBiTY. 

Election  commissioners  are  not  authorized 
to  canvass  questioned  ballots  unaccompanied  by 
tbe  statement  as  to  whether  they  were  counted 
and  how,  required  of  precinct  officers  by  Ky.  St. 
S  1482. 

[EM.  Note.— For  other  eases,  see  Elections, 
Cent,  Dig.  |  286;   Dec.  Dig.  «»260.] 

4.  Injunction    e=s>80— Officers— Ministebi- 

AL  DuTn»— Mandate. 

Mandatory  injunction  is  a  proper  remedy 
to  require  the  performance  of  purely  ministerial 
duties  by  prennct  election  officers. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  151 ;   Dec.  Dig.  «=380.] 

6.  Injunction  «=>80— Ofbtoebs— Discbetton- 
ABT  Duties— Mandate. 

Duties  of  election  commissioners  involving 
the  exercise  of  discretion  will  not  be  enforced 
by  mandatory  injunction. 

[Xid.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {151;  Dec.  Dig.  «=>80.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  B.  B.  Treadway  against  Z.  C. 
Graham  and  others,  consolidated  with  sim- 


ilar action  by  Edwin  P.  Morrow  and  others 
againist  John  Thompson  and  others.  Judg- 
ment for  plaintlifs,  and  defendants  appeal. 
Affirmed. 

J.  P.  Hobson  &  Son,  of  Frankfort,  and  W. 
A.  Berry,  W.  V.  Eaton,  S.  B.  Clay,  S.  H. 
Crossland,  and  J.  D.  Mocquot,  all  of  Paducah, 
for  appellants.  J.  C.  Speight,  of  Mayfield, 
T.  N.  ELazellp  and  David  Browning,  both  of 
Paducah,  and  O'Rear  &  Williams,  of  Frank- 
fort, for  appellees. 

HURT,  J.  At  the  election  held  in  the 
state  of  Kentucky  and  in  the  various  coun- 
ties of  it  on  the  2d  day  of  November,  1915, 
tbe  Republican  party  had  candidates  for  the 
various  state  offices,  and  in  the  county  of 
McCracken  a  candidate  for  member  of  the 
House  of  Representatives  from  that  county. 
The  Democratic  party  likewise  had  candi- 
dates for  all  of  tbe  state  otSces  and  for  a 
member  of  the  House  of  Representatives  from 
McCracken  county.  In  the  Judicial  district 
in  which  McCracken  county  Is  situated  there 
was  a  Democratic  candidate  for  judge  of  the 
circuit  court,  but  no  Republican  candidate 
for  that  office,  but  there  was  an  Independent 
candidate  for  the  office  of  circuit  judge. 
The  names  of  all  the  Democratic  candidates 
were  placed  upon  the  ballot  under  the  Dem- 
ocratic device,  and  all  of  the  Bepubllcau 
candidates  were  placed  under  the  Republican 
device,  but  the  name  of  David  Browning, 
the  Independent  candidate  for  circuit  Judge 
In  the  county  of  McCracken,  was  placed  on 
the  ballot  under  a  device  of  his  own.  His 
device  was  his  own  picture,  and  Immediately 
under  it  was  a  circle,  such  as  is  under  the 
Republican  and  Democratic  devices,  respec- 
tively, and  at  the  end  of  his  name  was  a 
small  square,  such  as  follows  the  name  of 
each  candidate  whose  name  was  upon  the 
ballot.  In  Dlegels  precinct  of  McCracken 
county,  when  tbe  officers  of  the  election  came 
to  count  the  vote  and  certify  the  returns  of 
the  election  from  that  precinct,  there  was 
found  40  ballots  which  had  been  cast  by 
voters  who  had  exercised  their  suffrage,  by 
stamping  with  the  stencil  in  the  circle  under 
the  Republican  device  or  the  Democratic 
device,  and  also  in  the  circle  under  the  de- 
vice of  the  independent,  David  Browning, 
and  11  ballots  which  had  no  stencil  mark 
upon  them,  and  one  spoiled  ballot,  making  in 
all  52  ballots,  such  as  are  described  above. 
The  precinct  officers  of  the  election,  being  In 
doubt  as  to  how  they  should  count  the  40 
ballots  which  were  stamped  under  either  the 
Democratic  or  the  Republican  device,  and 
also  in  the  circle  under  the  device  of  the  in- 
dependent candidate,  did  not  count  them  at 
all  as  having  been  cast  for  any  candidate, 
but,  with  the  11  unmarked  ballots  and  the 
spoiled  ballot,  placed  them  in  the  envelope, 
which  Is  marked  "Questioned  Ballots,"  but 
on  account  of  their  volume  they  could  not 
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close  or  seal  the  envelope,  but  placed  It  lu 
tbe  ballot  box  along  with  the  other  returns, 
and  delivered  It  to  the  clerk  of  the  county 
court  on  the  evening  of  the  day  of  the  elec- 
tion. They  did  not  accompany  the  question- 
ed ballots  with  any  certificate  signed  by 
thera  stating  whether  or  not  the  ballots  or 
any  of  them  had  been  counted,  or  were  not 
counted,  or  as  to  whom,  or  which  of  them 
were  counted  In  the  canvass  which  they  had 
made  of  the  votes  cast  at  the  prednct 

On  the  same  day,  at  the  Plow  Factory  pre- 
cinct. In  McCracken  county,  after  the  polls 
had  been  closed,  when  the  precinct  officers 
proceeded  to  canvass  and  certify  the  result 
of  the  election  at  the  precinct,  they  found, 
among  other  ballots  in  the  ballot  box,  85 
ballots  which  the  voters  casting  them  had 
exercised  their  right  of  suffrage  by  stamping 
with  the  stencil  in  the  circle  under  the  Dem- 
ocratic device  or  the  Republican  device,  and 
also  in  the  circle  under  the  device  of  the  in- 
dependent candidate.  The  precinct  officers 
did  not  count  these  ballots  as  being  cast  for 
any  one,  but  placed  them  in  the  envelope  up- 
on which  was  printed  the  words  "Questioned 
Ballots."  They  then  sealed  the  envelope,  and 
at  the  point  of  the  seal  on  the  envelope  each 
of  the  officers  of  tbe  election  wrote  his  name. 
This  envelope  was  then  placed  in  the  ballot 
box  along  with  the  other  election  returns 
from  that  precinct  and  locked,  and  delivered 
to  the  clerk  of  tbe  county  court  immediate- 
ly after  the  close  of  the  polls  on  that  eve- 
ning. The  precinct  officers  of  the  election 
did  not  accompany  the  envelope  nor  attach 
to  it  a  statement  or  certificate  signed  by  them 
showing  whether  they  had  included  in  the 
count  of  the  votes  cast  in  the  precinct  the 
questioned  ballots,  or  bad  not  included  them 
In  that  count,  or  whether  they  bad  counted 
them  for  any  one,  or  for  whom. 

The  county  court  clerk  and  his  deputy, 
when  the  ballot  boxes  were  delivered  to  them, 
caused  them  to  be  unlocked,  and  took  from 
the  boxes  the  stub  books  and  the  envelopes 
containing  the  questioned  ballots,  and  tied 
them  in  a  bundle  with  a  heavy  cord  and  de- 
posited them  in  tbe  vault  of  the  clerk's  of- 
fice. 

When  the  board  of  election  commission- 
ers convened  on  Friday,  following  the  elec- 
tion on  Tuesday,  it  convened  in  a  room  which 
•adjoins  the  vault  of  the  clerk's  office  in  which 
the  election  returns  were  deposited  and  kept 
by  the  derk.  The  board  of  election  commis- 
sioners proceeded  to  canvass  the  returns  of 
the  election  at  that  time  by  calling  upon  the 
clerk  for  the  returns  of  one  precinct  at  a 
time,  and  when  the  returns  from  that  pre- 
cinct had  been  canvassed,  they  were  return- 
ed to  the  vault  of  the  clerk's  office,  or  were 
placed  In  a  pile  upon  the  table  at  which  the 
election  commissioners  were  sitting  while  en- 
gaged in  their  work.  The  board  of  election 
commissioners  refused  to  consider  or  to  make 
any  count  of  the  Questioned  ballots  returned 


from  the  XHegels  precinct  or  the  Plow  Fac- 
tory precinct,  presumably  for  tbe  reason  of 
the  absence  of  a  statement  signed  by  the  of- 
ficers a^  to  whether  they  had  or  bad  not 
counted  the  questioned  ballots,  and,  if  they 
were  counted,  what  part  of  them  bad  been 
counted,  and  for  whom  they  were  counted. 

The  board  of  election  commissioners  was 
about  to  complete  its  canvass  of  the  returns 
of  the  election  in  the  county,  and  to  adjourn 
and  issue  certificates  of  election,  when  R.  R. 
Treadway,  who  was  the  Republican  candi- 
date for  member  of  tbe  Bouse  of  Represen- 
tatives from  McCracken  county,  instituted 
this  suit  again  Z.  C.  Graham,  bis  Democratic 
opponent,  and  the  precinct  election  ollicers 
who  had  served  at  Diegels  precinct  and  the 
Plow  Factory  precinct,  the  members  of  the 
board  of  election  commissioners,  and  the  clerk 
of  the  county  court,  in  which  he  set  up  tbe 
failure  of  the  precinct  election  officers  to  per- 
form their  duties  with  regard  to  the  ques- 
tioned ballots,  by  sealing  them  in  envelopes 
and  returning  a  statement  signed  by  them  as 
to  whether  they  were  counted  or  not  count- 
ed by  them  in  their  canvass  of  the  ballots  at 
their  respective  precincts,  and  that  the  board 
of  election  commissioners  were  refusing  to 
consider  or  to  count  these  ballots,  and  that, 
if  they  should  fall  to  do  so,  be  would  be  de- 
feated for  the  office  of  member  of  the  Legis- 
lature, to  which  he  alleged  he  had  been  elect- 
ed, and  sought  a  mandatory  Injunction 
against  the  precinct  officers  requlrlnj?  them 
to  convene  and  to  secure  the  questioned  bal- 
lots for  their  precincts,  respectively,  aud  to 
place  them  in  an  envelope,  and  to  seal  the 
envelope  as  required  by  law,  and  to  make 
out  a  statement  by  which  they  would  certi- 
fy as  to  what  had  l>een  done  in  regard  to 
counting  the  ballots  which  were  returned  as 
questioned  by  them,  and  would  deliver  the 
ballots  and  the  certificate  to  the  clerk  of  the 
county  court  or  the  board  of  election  com- 
missioners, and  that  the  board  of  Section 
commissioners  should  then  be  required  to 
convene  and  to  complete  the  canvass  of  the 
returns  of  the  election,  and, to  enjoin  them 
from  delivering  a  certificate  of  election  to 
Z.  C.  Graham,  his  opponent,  until  the  re- 
turns of  the  election  could  be  completed  and 
canvassed,  as  above  requested. 

The  Republican  candidates  for  tbe  state  of- 
fices also  filed  their  petition  against  their 
Democratic  opponents  and  the  precinct  offi- 
cers at  Diegels  and  Plow  Factory  precincts, 
the  members  of  the  board  of  election  com- 
missioners, and  the  clerk  of  the  county  court, 
in  which  they  made  substantially  tbe  same 
allegations  and  sought  the  same  relief  as 
was  sought  by  Treadway  in  his  action,  except 
they  asked  that  the  election  commissioners  be 
enjoined  from  certifying  the  returns  from 
the  election  as  to  any  one  until  further  or- 
dered. The  defendants  filed  answer  in  eadi 
case  traversing  the  allegations  of  the  peti- 
tion.   The  suits  were  conaoUdated  and  heard 
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before  a  special  Judge  of  the  McCracken  cir- 
cuit court  on  the  11th  day  of  November,  1915. 
A  temporary  restraining  order  was  obtained 
In  each  case  restraining  the  members  of  the 
t>oard  of  election  commissioners  from  com- 
pleting the  canvass  of  the  returns  and  certi- 
fying the  result  of  the  election  of  the  coun- 
ty until  further  ordered  by  the  court,  and,  in 
the  case  of  Treadway  v.  Graham,  from  is- 
suing a  certificate  of  election  to  Graham 
until  the  further  order  of  the  court  The 
two  cases  were  consolidated  and  heard  to- 
gether. 

The  court,  upon  the  trial  of  the  motion 
below  for  a  mandatory  injunction,  heard  all 
the  evidence  offered  by  either  side,  includ- 
ing the  testimony  of  the  county  court  derk 
and  bis  deputy,  the  members  of  the  board  of 
election  commissioners,  and  the  precinct  of- 
ficers who  held  the  election  at  the  precincts 
from  which  the  questioned  ballots  In  contro- 
versy were  returned.  At  the  conclusion  of 
the  trial  it  rendered  a  Judgment  granting  the 
prayer  of  the  petition  for  a  mandatory  In- 
junction requiring  the  precinct  election  offi- 
cers at  Diegels  and  Plow  Factory  precincts 
to  convene  at  the  ofilce  of  the  county  court 
clerk  on  the  16th  day  of  November,  1915,  and 
to  obtain  from  the  clerk,  who  was  ordered 
to  deliver  them  to  them,  the  uncounted  bal- 
lots which  were  returned  by  them,  respec- 
tively, and  to  place  the  ballots  in  envelopes, 
to  seal  same,  and  to  write  their  names  across 
the  seal,  and  at  the  point  of  the  seal  Indi- 
cated for  that  purpose,  the  Judges  of  the  elec- 
tion, in  the  presence  of  the  clerk  and  sher- 
UT,  to  place  the  county  election  seal  in  hot 
wax  so  that  it  can  be  plainly  read,  and  to 
return  the  same  to  the  county  clerk  with  a 
true  statement  as  to  whether  the  questioned 
ballots  have  or  have  not  been  counted,  and, 
if  counted,  what  part  and  for  whom,  and 
then  the  election  commissioners  were  ordered 
to  convene  on  November  16,  1915,  at  1  o'clock 
p.  m.  and  complete  the  canvass  of  the  elec- 
tion returns  for  the  county,  and  to  certify 
same  according  to  laiif'.  The  appellants  ex- 
cepted to  this  Judgment,  and  prayed  an  ap- 
peal to  this  court,  and  by  agreement  of  par- 
ties the  cases  were  set  upon  the  docket  and 
agreed  to  be  heard  and  decided  at  once. 

The  evidence  in  the  case  shows  without 
question  that  the  questioned  ballots  were  not 
counted  by  the  precinct  election  officers  in 
tbe  canvass  and  tabulation  made  by  them  of 
tbe  votes  cast  at  their  respective  precincts, 
and  the  board  of  election  commissioners  has 
refused  to  canvass  them.  We  will  not  un- 
dertake to  detail  all  the  evidence  heard 
bearing  upon  the  question  of  the  preservation 
of  the  questioned  ballots,  hut  suffice  to  say 
tbat  they  have  at  all  times  since  their  deliv- 
ery to  the  clerk  on  the  evening  of  the  elec- 
tion been  in  the  custody  and  under  the  con- 
trol of  the  clerk  and  election  commissioners, 
so    fttr  as  the  evidence  discloses. 

[1  ]  It  is  Insisted  that  the  Judgment  should 
be   reversed,  because  in  an  election  contest 


questioned  or  disputed  ballots  will  not  IM 
counted  when  the  precinct  election  officers 
have  not  accompanied  them  with  a  statement 
which  shows  whether  or  not  they  have  been 
counted  in  the  tabulation  made  by  them  In 
their  canvass  of  the  votes  at  the  precincts, 
and.  If  counted,  for  whom  they  were  count- 
ed, and  for  such  reason  the  precinct  election 
officers,  after  they  have  returned,  them  to 
the  clerk  of  the  county  court  without  such 
statement,  ought  not  thereafter  to  be  com- 
pelled to  do  what  by  law  It  was  their  duty 
to  do  in  the  first  Instance.  The  evil  effects 
of  a  rule  which  would  permit  election  offi- 
cers, either  from  Ignorance  or  fraud,  to  fail 
to  do  the  duties  required  of  them  by  law 
in  the  return  of  ballots  about  which  they 
may  have  or  pretend  to  have  doubts  as  to 
how  they  should  be  counted,  is  easily  dis- 
cernible. It  is  true  that  It  has  been  held  by 
this  court,  in  the  cases  of  Stniss  v.  Johnson, 
100  Ky.  319,  38  S.  W.  680,  18  Ky.  Law  Rep. 
771,  Edwards  v.  Logan,  114  Ky.  312,  70  S.  W. 
852,  75  S.  W.  257,  24  Ky.  Law  Rep.  1099, 
25  Ky.  Law  Rep.  435,  Childress  v.  Plnson,  100 
S.  W.  278,  30  E^y.  Law  Rep.  767,  Anderson 
V.  Likens,  104  Ky.  609,  47  S.  W.  867,  20  Ky. 
Law  Rep.  1001,  Cole  v.  Nunnelly,  140  Ky. 
138,  130  S.  W.  972,  Banks  v.  Sergent,  104  Ky. 
849,  48  S.  W.  149,  20  Ky.  Law  Rep.  1024, 
Neeley  v.  Rice,  123  Ky.  806,  97  S.  W.  737,  20 
Ky.  Law  Rep.  1142,  Duff  v.  Crawford,  124 
Ky.  73,  97  S.  W.  1124,  30  Ky.  Law  Rep. 
323,  and  others,  that  questioned  ballots,  un- 
accompanied by  a  statement  from  the  pre- 
cinct officers  of  the  election  as  to  whether  or 
not  they  had  counted  them,  and,  if  so,  for 
whom,  would  not  be  considered  in  a  suit  con- 
testing an  election.  This  rule  had  Its  origin 
at  a  time  when  the  law  required  the  bal- 
lots which  were  counted  to  be  at  once  de- 
stroyed by  the  precinct  officers,  and  thus,  if 
unaccompanied  by  a  statement  as  to  wheth- 
er or  not  questioned  ballots  had  been  counts 
ed,  it  was  impossible  to  know  whether  they 
should  be  added  to  or  taken  from  the  num- 
ber of  votes  which  were  certified,  as  having 
been  received  by  a  candidate  at  an  election. 
The  law  now,  however,  provides  that  ail  of 
the  ballots  shall  be  preserved  and  kept,  and, 
it  now  being  possible  in  a  contested  election 
to  count  all  of  the  ballots,  the  rule  adhered 
to  In  the  cases  supra  has  become  unnecessary. 
In  the  recent  case  of  Snowden  v.  Flanery, 
159  Ky.  674,  167  S.  W.  896,  the  court,  consid- 
ering tills  question,  said: 

"Upon  a  reconsideration  of  the  matter,  bow- 
ever,  we  have  reached  the  determination  tliat 
when  upon  a  contest  the  ballot  boxes  are  open- 
ed, find  a  recount  is  had  by  the  court,  then  the 
questioned  ballots,  although  they  may  not  be 
certified  in  such  a  manner  as  to  authorize  the 
canvasHing  board  to  consider  them,  if  they  are 
otherwise  properly  preserved,  they  may  be 
counted  by  the  court;  for  in  that  event  there  is 
no  necessity  for  a  certificate  showinjr  whether, 
and,  if  so,  how,  the  questioned  ballots  were 
counted  by  the  precinct  election  officers." 

[2,  3]  It  would  now  seem  that  the  proper 
rule  in  case  of  a  contest  is  Umt^  if  the  ques- 
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tloned  ballots  bare  been  so  preserved  that 
they  have  not  been  tampered  with,  they  should 
be  counted,  whether  accompanied  by  a  state- 
ment of  the  officers  or  not,  as  required  by 
section  1482,  Ky.  Statutes.  The  policy  of  the 
law  of  this  state  has  always  been  not  to 
permit  mistakes  ct  the  election  officers  to  dis- 
franchise the  voters  or  to  defeat  the  will  of 
the  people  erpressed  at  the  ballot  box,  where 
the  truth  of  the  matter  Is  apparent  There 
is  an  absence  of  all  proof  or  Insistence  that 
the  ballots  have  bem  tampered  with  or  diang- 
ed  since  they  were  delivered  to  the  clerk. 
From  the  proof  in  the  case,  as  it  now  appears, 
the  ballots  have  been  so  preserved  that  they 
should  be  canvassed.  If  they  should  be 
counted,  then  they  ought  to  be  put  in  such 
condition  that  the  board  of  election  commis- 
sioners may  lawfully  consider  and  canvass 
them.  This  court  has  frequently  held  that 
election  commissioners  are  not  authorized  to 
consider  or  canvass  questioned  ballots,  unless 
the  statement  required  by  section  1482,  Ky. 
St.,  accompanies  them.  Potter  v.  Campbell, 
155  Ky.  784,  160  &  W.  763;  Booe,  County 
Judge,  V.  Kenner,  105  Ky.  517,  49  S.  W.  330, 
20  Ky.  Law  Rep.  1343 ;  Houston  v.  Steele,  98 
Ky.  596,  34  S.  W.  6,  17  Ky.  Law  Rep.  1149. 

[4,  J]  A  proceeding  by  a  mandatory  injunc- 
tion is  a  proper  remedy  to  require  election 
officers  to  perform  their  duties.  The  duty  of 
the  precinct  officers  to  inclose  the  questioned 
ballots  in  an  envelope,  to  seal  it  np,  write  their 
names  across  the  seal,  place  the  county  elec- 
tion seal  in  hot  wax  at  the  point  of  the  seal, 
and  return  a  statement  as  to  whether  they 
have  or  have  not  counted  them,  and,  if  count- 
ed, what  part  and  for  whom,  are  ministerial 
duties,  about  which  they  exercise  no  discre- 
tion. They  exercised  their  discretion  when 
they  determined  not  to  count  the  ballots. 
The  election  commissioners  can  be  lawfully 
required  to  canvass  the  returns  of  an  elec- 
tion, and  to  canvass  the  questioned  ballots, 
when  they  are  accompanied  by  the  proper 
statement.  As  to  how  they  shall  count  them, 
or  whether  they  shall  be  counted  at  all,  if  the 
purpose  of  the  voter  is  not  expressed  upon  the 
ballot,  or  if  it  is  not  intelligible,  are  matters 
within  the  discretion  of  the  election  commis- 
sioners, and  the  court  will  not  control  their 
discretion.  Potter  v.  Campbell,  155  Ky.  784, 
160  S.  W.  768;  RlddeU  v.  Chllders,  156  Ky. 
815,  160  S.  W.  1067;  Richardson  v.  Grin- 
stead,  156  Ky.  819,  160  S.  W.  1069;  Denny 
V.  Bosworth,  118  Ky,  785,  68  &  W.  1078,  24 
Ky.  Law  Rep.  554;  Bennett  v.  Richards,  83 
S.  W.  154;  Mason  v.  Byrley,  84  8.  W.  767, 
26  Ky.  Law  Rep.  487;  Anderson  v.  Likens, 
104  Ky.  699,  47  8.  W.  867,  20  Ky.  Law  Rep. 
1001 ;  State  v.  Gibbs,  13  Fla.  55,  7  Am.  Rep. 
233;  State  v.  Pigott,  97  Miss.  599,  54  South. 
257,  Ann.  Cas.  1912C,  1254;  cases  cited  in 
note  to  State  et  al.  ▼.  Jackson  &  Prather,  3C 
L.  R.  A.  (N.  8.)  1001.  The  court  below  does 
not  seem  by  its  Judgment  to  have  required 


anything  of  the  election  officers,  except  snch 
duties  as  are  ministerial,  and  such  duties  u 
by  law  are  required  of  them,  and  which  tbey 
have  failed  to  perform. 
The  judgment  is  therefore  affirmed. 


IMPERIAIi  JELLICO  COAL  CO.  v.  FOX. 
(Court  of  Appeals  of  Kentucky.    Nov.  28, 1915.) 

1.  JuBT  €=»75— Impanbling — Statute. 

Ky.  St  {  2261,  providing  that  the  coart 
may  discharge  the  regular  first  panel  of  a  jurjr 
after  they  shall  have  served  one  week  and  im- 
panel another  jury  as  provided  in  the  chapter, 
authorizes  trial  courts  to  discharge  only  the 
regular  first  panel  of  the  jury  after  they  shall 
have  served  one  week  and  to  impanel  another. 
Under  it  courts  are  without  authority  to  dis; 
charge  the  latter  jury  thus  impaneled  after  a 
week's  service  and  impanel  a  jury  for  the  suc- 
ceeding week,  and  to  continue  the  practice  for 
each  week  of  the  term. 

FEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  384-390;  Dea  Dig.  <S=»75.] 

2.  Masibb  ahd  Sgbvant  «=3217— Injitkies  to 
Sebvant— Assumption  of  Obvious  Bisk. 

Where  a  coal  miner  engaged  in  "robbing" 
pillars  noted  that  the  roof  was  dangerons,  and 
nis  "buddy"  tested  the  same  with  his  pick,  but 
the  miner,  coming  to  the  conclusion  that  it 
woiUd  stay  up  while  they  undercut  the  coal, 
stated  that  they  could  try  it,  the  roof  falling 
on  him,  necessitating  the  amputation  of  his 
foot,  he  could  not  recover  for  the  injury,  since, 
where  the  danger  is  so  obvious  to  a  servant  that 
no  man  of  ordinary  prudence  would  continue 
work  under  the  circumstances,  the  servant  as- 
sumes the  risk  in  undertaking  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  574r-60O;  Dec.  Dig.  <S=> 
217.] 

Appeal  from  Circuit  Cburt,  Whitley 
County. 

Suit  by  John  Fox  against  the  Imperial  Jel- 
llco  Coal  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Tye,  BUer  &  Gatiifl,  of  WUUamsburg,  for 
appellant  Golden  &  Lay,  of  BarbourvUle, 
for  appellee. 


MILLER,  O.  J.  The  appeUee  Fox  broagbt 
this  suit  to  recover  damages  for  personal  in- 
juries received  by  bim.  while  at  work  (or  the 
defendant  in  pulling  stumps  and  pillars  In 
its  coal  mine.  Fox  was  38  years  old,  and 
of  more  than  12  years'  experience  as  a  miner. 
The  work  of  pulling  stumps  and  pillan, 
sometimes  called  "robbhag"  work,  consists 
in  removing  the  pillars  of  coal  that  have 
been  left  standing  as  a  support  to  the  roof  of 
the  mine  while  the  ordinary  work  of  mining 
was  going  on.  That  it  Is  very  dangerous 
work  is  well  known  to  any  experienced  miner. 
In  this  case  a  piece  of  date  had  been  hang- 
ing from  the  roof  for  some  time,  and  li«d 
been  noticed  by  Pox,  as  well  as  by  Harp,  U« 
"buddy."  Fox  and  Harp^  accompanied  by 
Mays,  whom  they  had  employed  to  operate 
their  cutting  machine,  began  work  on  tlie 
pillar  in  question  about  8  o'clock  in  the  eve- 
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ning.  Fox  and  Haip  examined  the  projecting 
slate  in  the  roof,  and  Harp  struck  It  several 
tinies  with  his  pick,  to  ascertain  Its  condi- 
tion ;  Fox  standing  by  and  looking  on.  Harp 
says  he  found  the  roof  "about  half  and  half," 
meaning  that  the  center  of  the  projecting 
slate  was  "drummy,"  while  around  the  edges 
It  was  hard  or  solid.  Harp  undertook  to 
pnll  the  slate  down,  and  did  remove  a  small 
part  of  It  Harp  finally  said  he  believed  the 
slate  In  the  roof  would  stand  until  they  could 
finish  their  work  at  that  place.  Whereupon 
Fax  said;  "I  dont  know;  we  can  try  It" 
They  at  once  began  to  operate  the  machine, 
undercutting  the  coal,  thereby  causing  the 
slate  "to  take  on  more  weight";  and.  In  about 
40  minutes  later,  four  or  five  carloads  of 
slate  fell  from  the  roof,  mashing  Fox's  left 
foot  to  snch  an  extent  that  it  became  neces- 
sary to  amputate  the  foot  at  the  arch.  Be 
recovered  a  Judgment  for  $1,000,  and  the 
company  appeals. 

The  plaintiff  based  his  cause  of  action  on 
the  failure  of  the  company  to  furnish  props 
after  having  been  requested  so  to  do.  The 
testtmony  for  plaintiff  shows  there  was  one 
prop  at  his  working  place,  but  lie  claims  it 
was  about  18  inches  too  long,  and  could  not 
be  nsed  without  being  cut  off. 

[1]  1.  The  Judgment  will  have  to  be  re- 
versed on  account  of  the  error  of  the  circuit 
court  in  requiring  the  appellant  over  Its  ob- 
jection, to  try  this  case  before  a  Jury  taken 
from  the  third  panel  selected  by  the  court 
daring  its  May  term,  1914.  Under  section 
2261  of  the  Kentucky  Statutes,  trial  courts 
are  authorized  to  discharge  only  the  regular 
first  panel  of  the  Jury  after  they  shall  have 
served  one  week,  and  Impanel  another  Jury; 
they  are  without  authority  to  discharge  the 
second  Jury  thus  impaneled  after  a  week's 
service,  and  impanel  a  third  Jury  for  the 
sncceedlng  week,  and  thus  continue  this  prac- 
tice for  each  week  of  the  term,  as  seems  to 
have  been  the  practice  in  the  Whitley  cir- 
cuit. This  precise  question  was  before  the 
conrt  in  Louisville  &  Nashville  R.  Oo.  v. 
Owens,  16-1  Ky.  657,  175  S.  W.  1039,  and 
again  in  Louisville  &  Nashville  R.  Co.  v. 
Meeser,  165  Ky.  506,  176  S.  W.  1200;  and.  In 
each  case,  the  action  of  the  court  in  discharg- 
ing the  second  panel  and  impaneling  another 
Jnry,  as  was  done  in  this  case,  was  held  to  be 
a  reversible  error.  But  as  the  case  wUl 
have  to  be  retried.  It  is  proper  to  consider 
at  least  one  of  the  other  alleged  errors,  in 
order  tliat  it  may  hereafter  be  avcAded. 

[2]  2.  Appellant  Insists  that  its  motion  for 
a  directed  verdict  In  its  favor,  at  the  end  of 
all  the  evidence,  should  have  been  sustained. 

The  proof  shows  that  the  slate  had  been  In 
the  condition  in  which  Fox  and  Harp  found 
It  for  at  least  a  month,  and  Harp  says  he 


had  been  asking  for  props  for  about  two 
weeks.  Appellant  concedes  it  to  be  a  sound 
proposition  of  law  that  if  the  slate,  virithout 
being  molested,  had  fallen  upon  and  injured 
the  plaintiff,  then.  In  the  light  of  the  proof, 
he  should  recover;  but  that  when  Fox,  by  his 
own  act,  and  without  notice  to  the  company, 
made  the  place  more  dangerous,  and  was 
injured  by  reason  thereof,  no  recovery  should 
be  allowed  him.  In  other  words,  defendant 
Insists  that  since  plaintiff  bases  his  right  of 
recovery  on  the  failure  of  the  company  to 
furnish  props  so  that  he  might  make  safe  a 
dangerous  roof  which  he  thereafter  exam- 
ined, and,  after  having  reached  the  conclu- 
sion that  it  would  not  fall  within  a  certain 
length  of  time,  he  went  to  work  during  that 
time,  with  a  machine  undercutting  the  coal, 
and  thereby  caused  the  slate  to  take  weight, 
become  more  dangerous,  and  fall  upon  plain- 
tiff, he,  himself,  was  the  sole  cause  of  the  ac- 
cident and  cannot  recover. 

It  should  be  borne  in  mind  there  was  no 
assurance  upon  the  part  of  the  mine  boss, 
or  anybody  representing  the  company,  that 
the  place  was  safe;  on  the  contrary.  Fox 
and  Harp  both  say  they  examined  the  roof 
and  came  to  the  conclusion  that  It  would 
bold  until  after  they  bad  finished  their  work, 
and  that  they  would  take  that  chance.  On 
the  other  hand,  they  say  they  had  called  for 
props,  and  that  the  mine  boss  had  promised 
to  furnish  them,  but  had  failed  to  do  so; 
and  Harp  and  IS'ox  both  say  It  was  their 
duty  to  do  the  propping  of  the  roof  in  the 
place  in  question.  So  the  case  finally  comes 
to  the  proposition  that  although  the  plaintiff 
had  called  for  props  and  had  not  received 
them,  yet,  is  he  entitled  to  recover  where  he 
proceeded  to  work,  after  satisfying  himself, 
from  an  examination  of  the  roof,  that  he 
could  afford  to  take  the  chance  of  its  fall- 
ing?  We  think  not 

The  rule  is  well  settied  that  where  the 
danger  is  so  obvious  to  the  servant  that  no 
man  of  ordinary  prudence  would  continue  to 
work  under  the  circumstances,  the  servant 
assumes  the  risk  If  he  undertakes  the  work, 
and  the  master  is  not  liable  if  Injury  results. 
And  we  are  of  opinion  this  case  comes  within 
that  rule.  The  failure  of  the  company  to 
furnish  props,  even  though  that  fact  be  con- 
ceded, did  not  prevent  the  (deration  of  the 
rule  above  announced,  since  It  was  the  plain- 
tiff's duty.  In  protecting  himself,  to  decline 
to  work  when  the  danger  was  as  obvious  as 
he  describes  It 

Appellant's  motion  for  a  peremptory  In- 
struction should  have  been  sustained;  and, 
under  this  view  of  the  case,  It  becomes  un- 
necessary to  consider  the  {lUeged  errors  Id 
the  IcstructicMis. 

Judgment  reversed. 
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LOUISVILLE  TRUST  OO,  ▼.  BAXBB 
STEAM  SOOT  BLOWRR  OO. 

(Ooort  of  Appeals  of  Kentucky.    Nor.  17, 
1916.) 

L  Sales  *=»168%— Satisfaction  of  Butbb— 

Test — Dnxr. 

Where,  in  an  action  to  recover  the  price 
of  soot  blowers,  it  appeared  that  under  the 
purchase  contract  defendant  was  allowed  six 
months  in  which  to  try  them,  agreeing  to  pay 
at  the  end  of  that  time  if  the  blowers  proved 
satisfactory,  an  answer  seeking  to  excuse  a 
failure  to  try  the  Mowers  on  tne  ground  that 
they  had  proven  unsatisfactory  to  other  cor- 
porations having  similar  boiler  pressure,  and 
that  defendant,  to  save  the  useless  expense  of 
installation,  treated  them  in  good  faith  as  un- 
satisfactory, was  bad,  since  it  was  defendant's 
duty  under  the  contract  to  determine  the  suffi- 
ciency of  the  blowers  by  actual  test. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  400-121;    Dec.  Dig.  «=9l68H.] 

2.  EviDiNCK  «=>441— Paboi,  Evidence. 

A  demurrer  was  properly  sustained  to  de- 
fendant's answer  alleging  that  at  the  time  the 
contract  was  made  plaintiff  agreed  to  send  a 
man  to  help  installation,  and  charging  a  failure 
so  to  do,  since  a  collateral  parol  agreement 
cannot  vary  the  terms  of  a  previous  written 
contract,  unless  omitted  therefrom  throosb  fraud 
or  mistake. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ${  1719, 1723-1763,  1765-1845,  208O- 
2047;  Dec.  Dig.  <8=441;  Sales,  Cent  Vig.  { 
721.] 

3.  Sales  «=»347--AonoNS— Pleading — Want 

OF  CONSIDEBAHON. 

A  demurrer  was  properly  sustained  to  de- 
fendant's third  paragraph  of  the  answer,  al- 
leging that  after  the  suit  was  in  issue  defend- 
ant offered  to  perform  the  contract  if  plaintiff 
would  send  a  helper,  which  plaintiff  agreed  to 
do,  and  charging  plaintiffs  railure  to  perform, 
with  a  loss  of  $48  expended  by  defendant  on 
the  faitli  c^  such  agreement  since  plaintiff's 
right  under  the  original  contract  had  already 
vccrued,  and  the  agreement  set  up  was  without 
consideration. 

[BM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  tt  962-972 ;  Dec.  Dig.  «=347;  Contracts, 
Cent  Dig.  §  1196.] 

4.  COMKEBCK   «=>40— IntEBSTATE   COMUEItCB— 

Foreign    Cobpobation  —  Acts    of    Sales' 

Agekt— Effect. 

A  foreign  corporation  maintaining  a  place 
of  business  in  the  state  and  selling  machines 
through  traveling  agents,  who  send  their  orders 
to  the  home  office,  whence  the  goods  are  shipped, 
is  engaged  in  and  the  transaction  is  one  of  inter- 
state commerce  unaffected  by  the  fact  that  the 
salesman  measures  the  building  and  the  pro- 
posed location  therein  of  the  machine. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §S  29,  30;    Dec.  Dig.  «=»40.] 

5.  Comkebcb  €=»80— Fohbiqn  Cobfobationb' 
Act^-Opebation— Sebvice  of  Pbooess. 

Since  Ky.  St  {  571,  requiring  foreign  cor- 
porations to  maintain  an  agent  in  the  state  to 
receive  servicse  of  process  as  a  condition  pre- 
cedent to  doing  business  therein,  prevents  a 
noncomplying  corporation  from  recovering  on 
a  contract  made  in  the  prosecution  of  its  busi- 
ness in  the  state,  it  is  moperative  as  to  inter- 
state commerce  tranmictions,  in  that  it  im- 
poses an  unreasonable  burden  on  interstate  com- 
merce, in  conflict  with  the  commerce  clause  of 
the  federal  Constitution. 

[EJd.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  <e=»80.] 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  the  Bayer  Steam  Soot  Blower 
Company  against  the  Louisville  Trust  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Wehle  &  Wehle,  of  Louisville,  for  appel- 
lant Grubbs  &  Grubbs,  of  Louisville,  tot 
appellee. 

CLAY,  C.  Plaintiff,  Bayer  Steam  Soot 
Blower  Company,  a  Missoori  corporation, 
brought  this  action  against  the  Louisville 
Trust  Company  to  recover  $330,  the  price  of 
two  soot  blowers  which  it  furnished  defend- 
ant for  use  in  Its  office  building.  Judgment 
was  rmdered  on  the  pleadings  in  tavar  of 
plaintiff,  and  the  defendant  asks  that  an  ap- 
peal be  granted. 

The  contract  between  the  parties  was  en- 
tered Into  on  August  1,  1913.  Tbe  contract 
provided.  In  substance,  that  the  Loalsrllle 
Trust  Company  was  to  have  the  privilege  of 
trying  the  blowers  for  a  period  of  six  months, 
dating  from  the  date  of  receipt  of  the  blow- 
ers, and.  If  at  the  end  of  that  time  It  was 
not  satisfied  and  did  not  desire  to  retain 
the  blowers,  they  would  be  removed  by  plain- 
tiff at  its  expense.  Tbe  contract  also  pro- 
vided that  If  the  blowers  did  not  prove  sat- 
isfactory, the  trust  company  was  to  notify 
plaintiff  to  that  effect  in  writing  within  ten 
days  after  the  expiration  of  the  trial  period ; 
otherwise  the  purchase  price  was  to  become 
due  and  payable  six  months  from  the  date  of 
tbe  receipt  of  the  blowers. 

Tbe  petition  was  filed  on  August  17,  1914. 
After  setting  out  the  contract  between  the 
parties.  It  states  that  the  two  blower  systems 
were  delivered  to  defendant  In  the  mouth 
of  August,  1913,  and  although  defendant  bad 
had  ample  opportunity  after  receiving  the 
machinery  to  give  tbe  system  a  fair  trial,  it 
had  never  given  the  system  any  trial  what- 
ever, but  had  retained  the  machinery  in  its 
possession  ever  since  its  delivery.  Defend- 
ant answered  in  three  paragraphs. 

By  the  first  paragraph  It  pleaded,  in  sub- 
stance, that  It  failed  to  make  a  trial  of  the 
blower  system,  because  It  had  ascertained 
that  the  system  bad  been  tried  by  other  cor- 
porations in  the  city  of  Louisville  having 
a  similar  boiler  pressure  to  that  of  defend- 
ant's plant,  and  that  the  soot  blowers  were 
found  unsatisfactory,  and  had  to  be  removed 
and  returned  to  St  Louis;  that  to  Install  the 
system  would  have  entailed  an  expense  of 
from  $150  to  $160,  which,  in  view  of  the  ex- 
perience of  other  concerns  having  a  similar 
boiler  pressure  to  that  of  plaintiff,  would 
have  been  a  useless  waste;  that,  for  this 
reason,  defendant  failed  to  make  the  con- 
nections and  give  the  machinery  a  trial,  and 
considered  and  treated  the  blowers  In  good 
faith  as  unsatisfactory  to  Itself,  and  offered 
to  return  same  to  plaintiff. 
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By  paragraph  2  defendant  pleaded  that  at 
the  time  the  c(«tract  was  made  plaintiff,  by 
Its  authorized  agent,  entered  Into  a  collateral 
agreement,  by  which  plaintiff  contracted  to 
sraid  a  competent  pei'son  to  make  the  neces- 
sary connections  for  the  machinery,  and  the 
plaintiff  failed  to  send  a  man  for  that  pur- 
pose, although  defendant  notified  plaintiff 
that  it  was  ready  to  make  the  connections 
and  that  a  man  be  sent 

By  paragraph  3  defendant  pleaded  that 
plaintiff  was  a  corporation  organized  under 
the  laws  of  the  state  of  Missouri,  and  was 
not  a  foreign  insurance  company,  and  was 
engaged  in  doing  business  in  this  state,  and 
at  the  time  of  the  execution  of  the  contract 
sned  on  it  bad  not  complied  with  section  571 
of  the  Kentucky  Statutes,  requiring  every 
corporation  but  foreign  insurance  companies 
carrying  on  business  In  this  state  to  file  in 
the  office  ot  the  secretary  of  state  a  state- 
ment signed .  by  its  president  or  secretary, 
giving  the  location  of  its  offices  In  the  state 
of  Kentucky  and  the  name  or  names  of  its 
agents  thereat  upon  whom  process  might  be 
served,  and  making  It  unlawful  for  such  cor- 
poration to  do  business  In  this  state  imtll 
such  statement  has  been  filed,  and  that  the 
contract  sued  on  was  null  and  void. 

Plaintiff's  demurrer  to  the  first  and  second 
paragraphs  of  the  answer  was  sustained,  but 
overruled  as  to  the  third  paragraph.  Subse- 
quently defendant  filed  an  amended  and  sup- 
plemental answer,  pleading,  In  substance, 
that  since  the  filing  of  its  original  answer 
defendant  bad  offered  to  have  the  connec- 
tions made,  provided  plaintiff  would  send 
a  competent  man  to  help  defendant  make 
snch  connections,  and,  If  sncb  agent  should 
succeed  in  making  the  connection,  defendant 
would  keep  the  system  and  pay  the  purchase 
price  tUerefor  and  waive,  the  defenses  made 
in  its  answer.  The  plaintiff  agreed  to  have 
a  competent  man  come  to  Louisville  to  make 
the  connection,  and,  relying  upon  this  pro- 
mise, defendant  expended  $48,  but  plaintiff 
failed  to  comply  with  Its  agreement.  The 
pleading  concludes  with  a  prayer  to  the  ef- 
fect that  the  petition  be  dismissed,  and  that 
defendant  recover  on  its  counterclaim  the 
sum  of  $48.  To  the  amended  and  supplement- 
al answer  plaintiff  interposed  a  demurrer, 
which  was  sustained.  To  the  third  para- 
graph of  defendant's  original  answer  plaln- 
tlfl  filed  a  reply,  denying  the  plaintiff  carried 
on  business  in  the  state  of  Kentucky,  and 
pleading  affirmatively  that  plaintiff  was  a 
Missouri  corporation  engaged  In  interstate 
commerce;  that  Its  method  of  doing  business 
was  through  traveling  agents  sent  into  the 
state  of  Kentucky  and  other  states  to  solicit 
orders  for  the  blowers  system  on  a  commis- 
sion l>asis;  that  these  orders  were  submit- 
ted to  plaintiff  for  its  approval  in  St.  Louis, 
and,  when  accepted  by  plaintiff,  the  orders 
were  filled  by  shipping  the  blowers  to  the 
purchaser;  that  it  had  never  had  any  office, 


factory,  or  place  of  business  in  the  state  of 
Kentucky ;  and  that  the  orders  for  the  two 
blowers  purchased  by  defendant  were  ob- 
tained by  its  traveling  salesman,  and  were 
approved  by  plaintiff  at  its  office  in  Missouri 
It  further  pleads  that  section  571  of  the 
Kentucky  Statutes  has  no  application  to  the 
business  done  by  plaintiff,  but  that,  if  It  does, 
it  is  in  violation  of  the  commerce  clause  of 
the  federal  Constitution.  Defendant's  de- 
murrer to  the  reply  was  overruled,  and,  hav- 
ing declined  to  plead  further,  Judgment  was 
rendered  in  favor  of  plaintiff. 

[1]  The  first  question  presented  is  the 
propriety  of  the  trial  court's  action  in  sus- 
taining the  demurrer  to  the  first  paragraph 
of  defendant's  answer.  This  is  not  a  case 
where  the  article  sold  was,  without  qualifi- 
cation, to  be  satisfactory  to  the  purchaser. 
It  is  unnecessary,  therefore,  to  determine 
whether  the  case  is  one  where  the  purchaser 
must  act  reasonably.  To  determine  the  ques- 
•tlon  of  satisfaction,  the  contract  plainly  pro- 
vides for  a  trial  by  the  purchaser.  The  case 
is  one  where  the  purchaser  most  act  in  good 
faith.  He  should  make  the  test  required  by 
the  contract,  and,  after  fairly  and  candidly 
investigating  and  considering  the  matter, 
reach  a  genuine  conclusion.  To  permit  the 
purchaser  to  rely  on  tests  made  by  others 
similarly  situated  would  not  only  do  violence 
to  the  terms  of  the  contract,  but  would  in- 
ject Into  the  case  elements  of  confusion  and 
uncertainty  which  the  parties  did  not  con- 
template. Dissatisfaction  with  the  blower 
system  by  others  might  be  due  to  caprice, 
or  to  improper  Installation  or  operation,  and 
all  these  questions  would  have  to  be  taken 
into  consideration  in  determining  whether 
or  not  another  purchaser  was  Justified  In 
refusing  to  pay  for  the  articles  because  he 
had  found  them  unsatisfactory.  As  before 
stated,  the  satisfaction  or  dissatisfaction  re- 
ferred to  in  the  contract  is  that  based  on  an 
actual  trial  made  by  the  purchaser.  As  he 
must  comply  with  his  contract,  and  therefore 
act  honestly  in  the  matter  of  making  the  test 
himself,  he  cannot  rely  on  the  dissatisfaction 
of  others  similarly  situated  to  escape  the 
obligation  which  he  voluntarily  incurred. 
Water  Heater  Co.  v.  Mansfield,  48  Vt  378; 
HolHngsworth  v.  Colthurst,  78  Kan.  455,  06 
Pac.  851,  130  Am.  St  Rep.  382,  18  L.  R.  A. 
(N.  S.)  741;  Thaler  v.  Greisser  Const.  Co., 
229  Pa.  512,  70  Atl.  149,  33  I*  R.  A.  (N.  a) 
345;  6  R.  C.  L.  |  S.'JS,  p.  952.  Nor  docs  the 
fact  that  the  test  would  have  involved  ex- 
panse affect  the  case,  since  that  Is  an  element 
which  should  have  been  considered  before 
the  contract  was  entered  into.  Having  re- 
ceived the  machinery,  and  having  failed  to 
make  the  trial  required  by  the  contract  with- 
in the  time  specified  therein,  defendant  is 
liable  for  the  i)urchase  price,  unless  the 
other  defenses  interposed  are  sufficient  to 
defeat  a  recovery.  Keuney  Co.  v.  Anderson, 
81  S.  W.  663, 28  Ky.  Law  Rep.  367 ;  Forsy the 
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V.  Russell  Co.,  148  Ky.  490,  146  S.  W.  1103. 

[2]  The  coart  did  not  err  In  snotalnins  a 
demurrer  to  the  second  paragraph  of  defend- 
ant's answer,  for  the  reason  that  there  was 
no  allegation  that  the  collateral  parol  agree- 
ment relied  on,  which  varied  the  terms  of 
the  written  contract,  was  omitted  therefrom 
by  fraud  or  mistake.  Castleman-Blakemore 
Co.  V.  PlckreU  &  Craig  Co.,  163  Ky.  760,  174 
S.  W.  749. 

[3]  The  next  question  presented  Is  the  pro- 
priety of  the  court's  action  in  sustaining  a 
demurrer  to  the  amended  and  supplemental 
answer.  This  pleading  sets  up  a  defense 
which  It  Is  alleged  occurred  after  the  filing 
of  the  original  answer.  The  basis  of  the  de- 
fense is  the  offer  of  the  defendant  to  Install 
the  machinery  If  plaintiff  would  send  a  com- 
I)etent  man  to  assist  In  the  work,  the  agree- 
ment of  the  defendant  to  withdraw  Its  de- 
fenses, and  the  agreement  on  the  part  of 
plaintiff  to  send  a  competent  man,  which  It 
failed  to  do.  We  find  however,  that  though 
the  two  promises  are  set  out  in  the  pleading, 
the  pleader  is  very  careful  to  avoid  alleging 
that  the  plalntlfTs  promise  was  made  In 
consideration  of  the  defendant's  agreement 
to  withdraw  its  defenses;  In  other  words, 
the  pleading  falls  to  allege  any  consideration 
whatever  for  the  promise.  As  plalntlfTs 
rights  under  Its  contract  had  accrued  at  the 
time  of  the  filing  of  the  amended  and  supple- 
mental answer,  and  plaintiff  was  therefore 
entitled  to  recover,  the  promise  made  by 
plaintiff  to  send  a  man  to  Install  the  machin- 
ery was  without  consideration,  and  could 
not  be  enforced.  It  follows  that  the  demur- 
rer to  the  amended  and  supplemental  answer 
was  properly  sustained. 

(4,  6]  The  last  question  presented  la  wheth- 
er or  not  the  failure  of  plaintiff  to  comply 
with  section  671  of  the  Kentucky  Statutes 
prevents  a  recovery.  That  the  plaintiff  is  en- 
gaged In,  and  that  the  transaction  out  of 
which  this  action  grows  Is  one  of,  interstate 
commerce,  there  can  be  no  doubt  The  re- 
ply shows  that  the  plaintiff  is  a  Missouri 
corporation.  It  sells  Its  blowers  In  the  va- 
rious states  by  means  of  traveling  agents, 
who  receive  a  commission  on  the  sales  made. 
The  agent  takes  the  order,  the  order  is  trans- 
mitted to  the  company  for  its  approval  and, 
when  approved,  the  machinery  is  shipped  to 
the  purchaser.  The  mere  fact  that  the  agent 
Inspects  and  measures  the  building  and  the 
place  where  the  machinery  Is  to  be  installed 
in  no  wise  affects  the  character  of  the  trans- 
action. We  have  held  that  section  571  Is  void 
as  to  foreign  corporations  engaged  strictly  In 
Interstate  commerce,  and  that  such  corpora- 


tions are  not  criminally  liable  under  that  sec- 
tion for  engaging  in  interstate  transactions 
without  complying  with  its  provlslMi.  (Com- 
monwealth v.  Hogan,.  74  S.  W.  737,  25  Ky. 
Law  Rep.  41;  Ryman  Steamboat  Line  r. 
Commonwealth,  125  Ky.  253,  101  S.  W.  403, 
10  L,  R.  A.  (N.  S.)  1187,  30  Ky.  Law  Rep. 
1276;  Commonwealth  y.  Ek^llpse  Hay  Press 
Ca,  104  S.  W.  224,  31  Ky.  Law  Rep.  824; 
Commonwealth  v.  Baldwin,  96  S.  W.  914,  29 
Ky.  Law  Rep.  1074 ;  Three  States  Buggy  Co. 
V.  Commonwealth,  105  S.  W.  971,  32  Ky.  Law 
Rep.  385.  The  ruling  of  the  United  States 
Supreme  Court  is  to  the  same  effect  In 
the  recent  case  of  Sioux  Remedy  Co.  v.  Cope, 
235  U.  8.  197,  35  Sup.  Ct  67,  59  L.  Ed.  193, 
the  United  States  Supreme  Court  held  the 
requirement  that  a  foreign  corporation  ap- 
point a  resident  agent  on  whom  process  may 
be  served  In  the  action  against  it,  as  a  condi- 
tion precedent  to  suing  In  the  courts  of  the 
state  to  collect  a  claim  arising  out  of  to- 
terstate  commerce  transactions.  Is  an  unoon- 
stltutional  burden  on  interstate  commerce. 
In  discussing  the  question,  the  court  said: 

"The  second  one,  respecting  the  appointment 
of  a  resident  ajtent  upon  whom  process  may  be 
served,  la  particiilarly  burdensome,  because, 
as  the  Supreme  Court  of  the  state  has  said,  it 
requires  the  corporation  to  subject  itself  to 
the  jurisdiction  of  the  courts  of  the  state  m 
general  as  a  prerequisite  to  sning  in  any  of 
them;  that  ia  to  say.  it  withholds  the  ri^t  to 
sue  even  in  a  sinele  instance  until  the  corpora- 
tion renders  itself  amenable  to  suit  in  all  the 
courts  of  the  state  by  whosoever  chooses  to  sne 
it  there.  If  one  state  can  impose  such  a  con- 
dition, others  can,  and  in  that  way  corporations 
engaged  in  intersl!ate  commerce  can  be  subjected 
to  great  embarrassment  and  serious  hazards  in 
the  enforcement  of  contractual  rights  directl.v 
arising  out  of  and  coimected  with  such  com- 
merce. As  applied  to  such  rights,  we  think  the 
conditions  are  unreasonable  and  burdensome, 
and  therefore  in  conflict  with  the  commerce 
clause." 

Inasmuch  as  we  have  held  that  nmcom- 
pliance  with  section  671  prevents  a  corpora- 
tion from  recovering  on  a  contract  made  in 
carrying  on  its  business  in  this  state  (Oliver 
v.  Louisville  Realty  Ca,  156  Ky.  628,  191 
S.  W.  570,  51  L.  R.  A.  [N.  S.]  293,  Ann.  Cas. 
1915C,  565),  the  effect  of  our  construction 
of  the  statute  is  equally  as  burdensome  on 
interstate  commerce  as  the  construction  giv- 
en by  the  Supreme  Court  of  Dakota  to  the 
statute  of  that  state  referred  to  In  the  above 
opinion.  It  follows  that  section  671  of  the 
Kentucky  Statutes  is  inoperative  as  to  In- 
terstate commerce  transactions,  and  there- 
fore does  not  prevent  a  recovery  by  plain- 
tiff. 

In  view  of  the  questions  presented,  the  ap- 
peal is  granted,  and  an  opinion  written. 

Judgment  affirmed. 
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VOGT  v.  OITT  OF  OAKDALB. 
(Coart  of  Appeals  of  Kentucky.    Not.  18,  1915.) 

1.  iUxntlCIPAI.     OOKPOBATIONS     «=40i7— Ptjb- 

uo  Impbovkmknts— AssESBMiNTS— "Tax." 
A  local  aaseasment  on  property  specially 
benefited  by  a  local  improTement  for  the  cost 
thereof  is  but  a  charge  for  the  ImproTement,  and 
is  not  a  tax  within  Const.  }§  157,  171,  limiting 
the  tax  rate  and  reqairing  uniformity  of  taxes 
on  all  property  within  the  same  territorial  limit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  M  1003,  1004:  Dec. 
Dig.  «=»407. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  lax.'] 

2.  CoNSTITtJTIONAI,    LAW    «=290— MUNICIPAL 
COBPOBATIONB    ®=»407    —    DtJB    PBOCEBS    OF 

LtAW— Local  Assessments. 

Ey.  St  i  3643,  provides  that  the  cost  of 
any  street  improvement  shall  be  assessed  equally 
on  the  front  feet  of  the  abutting  property  not  to 
exceed  60  per  cent,  of  the  value  of  the  ground 
after  making  of  the  improvement,  excluding  the 
value  of  buildings  and  other  improvements. 
Plaintiff  owned  a  comer  k>t  fronting  200  feet 
on  the  street  improved  and  50  feet  on  another 
street  The  other  lots  on  the  street  improved 
had  a  frontage  of  50  feet  and  a  depth  of  200 
feet  Held,  that  though  plaintiff's  lot  bad  a 
depth  of  only  50  feet  on  the  street  improved, 
a  frontage  assessment  was  not  a  taking  of  prop- 
erty without  due  process 'of  law. 

[Kd.  Note. — For  other. cases,  see  Constitution- 
al Law,  Cent  Dig.  §{  871-875;  Dec  Dig.  «=> 
290;  Municipal  Corporations,  Cent  Dig.  fg 
1003,  lOM;   Dec.  Dig.  <8=3407.] 

Appeal  from  Ciicalt  Court,  Jefferson  Coun- 
ty,  Chancery  Branch,   Second   Division. 

Action  by  Blla  Vogt  against  tl<e  City  of 
Oakdale.  E^m  a  Judgment  sustaining  a  de- 
murrer to  the  petition,  plaintiff  appeals.  Af- 
firmed. 

W.  8.  Sanford,  of  LouIsrlUe,  for  appellant. 
Chapeze  &  Crawford,  of  Louisville,  for  ai>- 
pellee. 

■NUNN,  J.  Oakdale  is  a  city  of  the  fifth 
class.  By  an  ordinance  duly  adopted  It  pro- 
Tided  for  the  construction  of  a  carriageway 
30  feet  wide  on  Kenton  street,  and,  after  ad- 
vertising for  bids,  let  the  contract  therefor 
according  to  the  plans  and  spedflcatlons. 
The  ordinance  was  passed  and  the  street  Im- 
provement attempted  under  the  act  of  1912, 
which  is  now  section  3643  of  the  Kentucky 
Statutes.  Under  authority  of  the  statute 
the  ordinance  provided  that: 

"Said  work  shall  be  done  at  the  cost  of  the 
owners  of  the  ground  fronting  and  abutting  up- 
on said  street  according  to  the  number  of  front 
feet  owned  by  each  of  them  respectively. 
•  •  •  That  the  portion  of  said  work  charg- 
ed to  and  assessed  against  the  property  owners 
shall  be  paid  for  on  the  ten  year  bond  plan  as 

grovided  for  in  the  act  of  the  General  Assem- 
ly  1912." 

Under  the  statute  the  charge  against  an 
abnttlng  property  owner — 
"shall  not  exceed  fifty  per  centum  of  the  value 
of  the  ground  after  sucn  improvement  is  made, 
excluding  the  value  of  the  buildings  and  other 
improvements  upon  the  property  so  improved." 

[1]  Except  at  the  comers,  the  lots  on  Ken- 
ton street  fronted  50  feet  and  extended  back 


200  feet,  but  ai^)eUant's  lot,  which  was  a  cor- 
ner, fronted  50  feet  on  Grand  boulevard,  and 
extended  bock  200  feet  on  Kenton  street  It 
will  thus  be  seen  that  upon  the  front-foot 
basis  she  will  have  to  pay  four  times  as  much 
for  the  street  Improvement  on  Keatcm  street 
as  the  other  lot  owners  on  that  street,  exclud- 
ing the  corners,  although  the  square  foot  area 
of  her  lot  is  no  greater.  She  complains:  (1) 
That  the  statute  which  provides  for  street 
construction  on  the  front-foot  basis  is  in 
violation  of  the  fourteenth  amendment  to 
the  United  States  Constitution,  because  it 
amounts  to  taking  of  property  without  due 
process  of  law,  and  because  it  Is  a  tax  as- 
sessment upon  her  property  made  without 
considering  equality  of  burden  as  between 
the  owners  of  simUar  property;  (2)  that  it 
is  in  violation  of  section  171  of  the  Kentucky 
Constitution,  requiring  uniformity  of  taxes 
upon  all  property  within  the  same  territorial 
limit;  (3)  that  it  is  in  violation  of  section 
167  of  the  Kentucky  Constitution,  because 
city  taxation  is  increased  beyond  the  limit 
therein  authorized.  Upon  these  grounds  she 
instituted  an  action  in  equity  to  enjoin  the 
city  and  its  officers  from  constructing  Kenton 
street  at  the  expense  of  the  abutting  property 
owners,  and  from  issuing  or  selling  t)ouds  to 
pay  therefor.  The  lower  court  sustained 
demurrer  to  her  petition,  and  she  appeals. 
In  our  opinion  the  facts  alleged  do  not  entitle 
her  to  the  relief  prayed  for,  nor  do  they 
raise  any  of  the  questions  above  set  forth. 
No  averment  is  made  as  to  the  value  *of  her, 
or  other,  property  on  Kenton  street.  There 
is  no  claim  of  spoliation ;  no  claim  of  on  ex- 
pense in  excess  of  the  benefits  to  be  received ; 
no  claim  for  an  expense  in  excess  of  50  per 
cent  of  the  value  of  her  property.  She  mere- 
ly alleges,  in  the  form  of  conclusions,  that 
her  property — 

"is  no  more  valuable  per  square  foot  than 
many  other  pieces  of  property  abutting  thereon, 
and  that  this  plaintiflrs  api>ortionment  for  said 
improvement  will  be  many  times  greater,  in  pro- 
portion to  the  value  of  her  property,  than  many 
other  owners  of  property  abutting  upon  said  im- 
provement" 

"It  is  a  fundamental  doctrine  of  American 
jurisprudence  that  those  receiving  special  bene- 
fits from  the  public  should  make  compensation 
for  them  •  *  •  and  the  levy  upon  property 
specially  benefited  of  a  cost  of  a  local  miprove- 
ment  is  but  a  further  application  of  this  same 
doctrine.  *  *  *  An  assessment  for  a  pubUc 
improvement  is  not  a  tax  in  the  ordinary  sense 
of  the  term,  but  a  charge  for  improvements  for 
the  making  of  which  for  his  benefit  the  proper- 
ty owner  should  pay  compensation."  28  Cyc. 
1102. 

In  Gosnell  v.  City  of  Louisville,  104  Ky. 
201,  46  S.  W.  722,  20  Ky.  Law  Rep.  519,  the 
court  said: 

"The  distinction  between  a  tax  and  a  local 
assessment  has  been  uniformly  recognized  by 
the  courts  of  this  state ;  and,  while  the  latter  is, 
in  one  sense,  a  tax,  being  the  imposition  of  a 
burden  upon  the  citizen  and  an  involuntary 
charge  upon  his  property,  it  is  not  a  tax  in  the 
sense  contemplated  by  the  framers  of  the  Con- 
stitution."    Holzhauer  v.  City  of  Newport,.  94 
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Ks.  407.  22  S.  W.  752,  15  Ky.  Law  Rep.  188; 
Maddux  V.  City  of  Newport,  14  S.  VV.  957,  12 
Ky.  I.aw  Rep.  657;  I^vi  v.  ('ity  of  I^uisville, 
97  Ky.  409,  30  8.  W.  873,  16  ^y.  Uw  Rep. 
872,  28  L.  U.  A.  480;  MiNaugitten  v.  Industrial 
School,  44  S.  W.  380,  19  Ky.  Law  Hep.  1695; 
Zable  V.  Orphans'  Home,  92  Ky.  89,  17  S.  W. 
212,  18  Ky.  Law  Rep.  385,  13  L.  R.  A.  668. 

[2]  It  thu8  appears  that  there  is  no  merit 
In  appellant's  contention  that  the  statute  and 
ordinance  are  In  riolation  of  sections  157  and 
171  of  the  Kentucky  Constitution.  Neither 
are  they  violative  of  the  fourteenth  amend- 
ment of  the  United  States  Constitution.  It 
does  not  appear  that  any  property  has  been, 
or  Is  about  to  be,  taken  witbont  due  process 
of  law,  nor  that  a  tax  assessment  Is  about  to 
be  made  which  Imposes  upon  her  an  unequal 
burden.  The  fact  that  the  property  bears 
the  expense  of  Improrement  according  to 
frontage  rather  than  superficial  area  does 
not  render  It  unconstitutional,  nor  of  Itself 
make  the  burden  of  taxation  unequal.  Ei- 
ther plan  may  Inflict  some  hardships,  but  It 
is  within  the  power  of  the  Legislature  to  cre- 
ate a  taxing  district  for  Improvements  upon 
either  plan.  Louisville,  etc.,  v.  Barber  As- 
phalt Paving  Co..  197  U.  S.  430,  25  Sup.  Ct. 
466,  49  L.  Ed.  819 ;  Shumate  v.  Heman,  181 
U.  S.  402,  25  Sup.  Ct.  645,  45  L.  EM.  916,  922 ; 
French  v.  Barber  Asphalt  Paving  CO.,  181  D. 
S.  324,  21  Sup,  Ct  625,  45  L.  Ed.  879. 

The  French  Case,  supra,  distinguishes  the 
case  of  Norwood  v.  Baker,  172  U.  S.  269,  19 
Sup.  Ct.  187,  43  L.  Ed.  443,  upon  which  ap- 
pellant relies.  The  Norwood  Case  has  no 
application  here.  It  was  a  proceeding  to  con- 
demn a  right  of  way  for  a  street  through 
Baker's  property  at  the  expense  of  the  prop- 
erty which  he  owned  on  each  side  of  the  pro- 
posed street.  This  was  equivalent  to  taking, 
under  the  guise  of  taxation,  private  property 
for  public  use  without  comjiensatlon.  Of 
course,  on  the  front-foot  plan  the  cost  appor- 
tioned to  appellant's  property  will  be  more 
than  that  apportioned  to  the  other  owners  on 
Kenton,  because  her  lot  has  a  greater  front- 
age on  that  street  If  later  on  Grand  boule- 
vard is  Improved,  she  will  have  to  bear  a  pro- 
portionate share  of  that  expense  also.  But 
this  extra  expense  is  due  to  the  fact  that  she 
owns  a  comer  lot.  It  does  not  follow,  how- 
ever, that  the  burden  of  taxation  Is  unequal. 
As  a  rule,  corner  lots  are  more  valuable,  and 
there  is  nothing  In  the  petition  to  Indicate 
that  her  case  Is  an  exception  to  the  rule. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 


CARTER  COAL  CO.  v,  PRICHARD'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    Nov.  18, 1915.) 

1.  Removal  of  Causes  €=s>86  —  Petition  — 
SuFnciBNCY  —  Fraud  in  Joinder  or  Par- 
ties. 

Where  the  defendant  moves  to  remove  a 
cause  to  the  fpdernl  court,  on  the  fcronnd  of  di- 
versity of  citizenship,  alleging  fraud  in  the  join- 


der of  parties,  he  must  set  out  the  facts  relied 
un  to  suow  the  fraud. 

I  Ed.  Note. — For  other  cases,  see  Itt-moval  of 
Causes,  Cent.  Dig.  U  132,  166-179;  Dec  Dig. 
«s»8U.J 

2.  Removal  or  Causes  «=336— Diversitt  or 
Citizenship— E'RAUDULENT  Joinder  of  Par- 
ties. 

Where  the  petition  on  its  face  states  a  good 
cause  of  action  against  lx>th  defenJuuts  named, 
the  nonresident  defendant  cannot  have  the  cause 
removed  to  the  federal  court  on  the  ground  of  di- 
versity of  citizenship,  iu  the  absence  uf  a  posi- 
tive showing  of  fraud  in  joining  them  in  order  to 
avoid  the  removal, 

[Eld.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  {  79;    Dec.  Dig.  «=>36.1 

3.  Removal  or  Causes  «=a-17— Diversitt  of 
Citizenship— Fraudulent  Joinder  or  Par- 
ties. 

A  petition,  alleging  that  a  defendant's  serv- 
ant, as  representative  of  the  defendant  employ- 
er, was  the  mine  boss,  superior  in  authority  to 
the  deceased,  and  directly  charged  with  the  duty 
of  looking  after  the  safety  of  the  mine ;  that  he 
directed  the  deceased  to  do  the  work  he  was  do- 
ing at  the  time  he  was  killed ;  that  the  acd- 
dent  in  which  deceased  was  killed  was  caused  by 
the  unsafe  and  dangerous  condition  of  the  mine 
roof;  and  that  this  condition  was  known  to  the 
defendant  servant  and  the  defendant  employer, 
or  could  have  been  known  to  them  by  the  exer- 
cise of  ordinary  care — states  a  good  cause  of  ac- 
tion against  both  defendants,  so  that  neither  is 
entitled  to  a  transfer  to  the  federal  court  on  the 
ground  of  diversity  of  citizenship,  to  avoid  which 
the  plaintiff  made  the  alleged  fraudulent  joinder 
of  itarties. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  §  92 ;   Dec.  Dig.  ®=»47.] 

4.  Death  «s343—NsoLiaxNCB— Persons  Lia- 
ble. 

Under  Const  {  241,  providing  that  when- 
ever the  death  of  a  person  results  from  injury 
inflicted  by  negligence  or  wrongful  act,  damages 
may  be  recovered  from  the  corporation,  or  per- 
son so  causing  the  same,  and  Ky.  St.  f  6,  provid- 
ing that  damages  may  be  recovered  from  the 
wrongdoer  and  its  agents  or  servants  causing 
the  same,  an  action  may  be  brought  against  both 
the  employer  and  his  servants'  whose  negligence 
caused  the  death  of  deceased. 

[I'ld.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  f  59;  Dec.  Dig.  «=»43.] 

6.  Removal  or  Causes  ©=»39— Grounds— Di- 

VERSITT  OF  OlTIZENSHIP— BrrONEOUSLT  DI- 
RECTED Verdict  for  Resident  Defendant. 
In  an  action  in  which  the  deceased's  em- 
ployer and  the  employer's  mine  boss  are  joined 
as  defendants,  where  the  court  erroneously  di- 
rected a  verdict  for  the  defendant  boss,  the  case 
will  be  treated  as  though  the  ruling  were  not 
made,  and  the  defendant  company  cannot  secure 
a  removal  to  the  federal  court  because  the  resi- 
dent mine  boss  is  no  longer  in  the  case,  and  there 
is  therefore  diversity  of  citizenship  between  the 
plaintiff  and  the  remaining  defendant 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  {  73 ;  Dec.  Dig.  «=»39.] 

6.  Removal  or  Causes  «=339— Diversitt  or 
Citizenship—  Directed  Verdict  for  Resi- 
dent Defendant. 

In  an  action  in  which  the  deceased's  em- 
ployer and  the  employer's  mine  boss  are  joined 
as  defendants,  althuugh  a  ruling  of  the  court  di- 
recting a  verdict  for  the  resident  defendant  was 
c-orr«ct,  the  cose  must  be  treated  as  though  be 
were  still  a  party,  since  the  plaintiff  on  aiipeal 
having  preserve*!  his  exception  may  appeal  from 
the  directed  verdict  and  thus  the  party  in  whose 


9s»Kvr  oUiar  cases  mviSIUm  toplq  ana  KEY-f^UMBBR  in  sU  K«]r-Numbared  UlgasU  aad  laiiez^ 

Google 


Digitized  by ' 


>8' 


Ky.) 


CARTEn  COAL  CO.  v.  PKICHAKD'S  ADM'B 


1039 


favor  the  Terdict  Is  directed  is  never  out  of  the 
case  nntil  the  appeal  is  decided. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {  73 ;  Dec.  Dig.  <S=>39.] 

7.  Mastkr  and  Servant  <8=»28d— Injubies  to 
Servant— Cask  Required— Qcbstionb  foe 
Jury. 

The  question  whether  the  deceased  employ^ 

in  a  mine,  killed  by  fall  of  stone  from  the  roof, 

exercised  ordinary  care  for  his  own  safety,  held 

on  the  evidence  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  ({  1089,  1090,  1092-1182; 

Dec.  Dig.  <S=>289.] 

&  Mabter  and  Servant  «=>118,  124  —  Inju- 
ries TO  Servant— Care  Required  ot  Mas- 
ter—Inspection OF  Mine  Roof. 

It  is  the  duty_  of  the  master  operating  a  coal 
mine  not  only  to  inspect  the  roof  of  the  mine  in 
the  exercise  of  ordinary  care  to  provide  a  safe 
place  for  his  servants  to  work,  but  also  to  sup- 
port the  roof  in  a  proper  manner. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  177,  202,  209,  23&-242; 
Dec.  Dig.  «=>118,  124.] 

9.  Master  and  Servant  ®s>124— Injuries  to 

Servant— Care  Required. 

Where  the  duty  of  inspecting  the  mine  is 
apontbe  master,  he  cannot  escape  liability  for 
injuries  to  the  servant  unless  the  duty  of  inspec- 
tion was  imposed  upon  the  injured  person,  or  the 
danger  was  so  obvious  that  a  person  of  ordinary 
intelligence  in  the  exercise  of  ordinary  care 
could  have  discovered  the  peril:  nor  can  he  es- 
cape liability  by  a  showing  of  inspection  of  tie 
mine,  since  this  is  not  a  conclusive  showing  of 
exercise  of  the  required  degree  of  care,  but  the 
question  is  still  for  the  jury. 

[Eid.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  J  235-242 ;  Dec.  Dig.  ©=> 
124.] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  James  E.  Prichard's  administra- 
tor against  the  Carter  Coal  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

P.  D.  Black  and  Black,  Black  &  Owens, 
all  of  BarbourvUle,  for  appelliant  J.  D.  Tug- 
gle,  of  BarbourvUle,  for  appellee. 

CARROLL,  J.  This  suit  was  brought  by 
the  administrator  of  James  E.  Prichard 
against  the  Carter  Coal  Company,  a  Dela- 
ware corporation,  and  Mike  Donahue,  Its 
mine  boss  who  was  a  citizen  of  Kentucky,  to 
recover  damages  for  the  death  of  James  B. 
Prichard  while  In  the  employment  of  the 
company  and  working  under  the  direction 
and  control  of  the  defendant  Donahue.  At 
tbe  time  of  bis  death,  Prichard  was  a  track 
man,  engaged  in  placing  a  derailed  car  on  the 
track,  and  wbile  so  engaged  Prichard  and 
two  other  men  were  killed  by  a  large  and 
heavy  piece  of  slate  that  fell  from  the  roof 
of  the  mine.  On  the  trial  of  the  case,  there 
was  a  directed  verdict  as  to  Donahue  and 
a  Judgment  against  the  coal  company. 

On  tbis  appeal  of  the  coal  company,  one 
assignment  of  error  relates  to  the  refusal  ot 
the  trial  court  to  remove  the  action  to  the 
federal  court  when  the  removal  petition  was 
first  filed  and  also  upon  a  renewal  of  the  mo- 
tion, at  the  conclusion  of  the  evidence,  when 


the  court  determined  that  the  plaintiff  had 
failed  to  make  out  a  case  against  Donahue 
and  directed  a  verdict  in  his  behalf. 

The  plaintiff's  petition  charged  that  the 
Carter  Coal  Ootnpany  was  the  owner  and  op- 
erator of  the  mine  in  which  Prichard  came 
to  bis  death,  and: 

That  the  defendant  Donahue  "was  a  servant 
and  employ^  of  the  defendant  company,  working 
for  it  in  the  operation  of  its  mine,  acting  in  the 
capacity  of  a  foreman  or  boss,  and  directing  oth- 
er servants  of  said  company,  including  the  said 
James  K.  Prichard,  in  the  performance  of  their 
duties  at  work  in  said  mine  while  at  work  for 
said  company.  •  *  »  That  he  was  put  to 
work  by  the  defendant  company  and  by  the  mine 
foreman,  Mike  Donahue,  to  replace  a  car  on  the 
track,  which  vrtuf  wrecked  and  oS  the  rails  of 
the  track  in  its  mine,  and  while  so  engaged  a 
large  quantity  of  slute,  stone,  and  earth  fell  upon 
him  and  so  bruised  and  mangled  him  that  he  im- 
mediately died.  *  *  *  That  the  decedent  was 
ignorant  and  inexperienced  in  mining  and  did 
not  know  of  the  dangers  and  hazards  attending 
the  work  at  which  he  was  employed  at  the  time 
of  his  injnrjr,  and  the  defendant  Donahue  knew 
that  the  said  Prichard  was  ignorant  and  inex- 
perienced and  did  not  know  of  the  dangers  and 
hazards  attendant  upon  the  duties  required  of 
him  as  aforesaid.  Nor  did  the  defendant  com- 
pany or  Donahue  inform  him  of  the  dangerous 
character  of  the  work  at  which  he  was  placed, 
or  warn  or  caution  him  of  the  dangers  attendant 
thereto.  He  said  that  the  place  where  the  said 
James  B.  Prichard  was  placed  to  work  and 
where  he  received  the  injuries  aforesaid  was  In 
a  highly  dangerous  and  unsafe  place  for  the  du- 
ties required  of  him,  and  was  known  by  the  de- 
fendant company  and  the  mine  foreman  and 
boss,  Donahue,  to  be  highly  dangerous  and  un- 
safe ;  but  its  unsafe  condition  was  not  known  to 
him.  He  says  that  it  was  the  duty  of  the 
defendant  company  and  the  defendant  Donahue 
to  inspect  and  make  reasonably  safe  the  working 
place  of  the  said  Prichard,  which  they  failed 
to  do,  and  that  it  was  not  the  duty  of  the  said 
Prichard  to  make  safe  his  said  working  place. 
The  plaintiff  says  that  the  injuries  to  the  said 
Prichard  were  brought  about  and  caused  alone 
by  reason  of  the  joint  and  concurrent  gross  neg- 
ligence of  the  defendant  company,  and  the  de- 
fendant Donahue,  in  failing  to  inform  or  in- 
stmct  said  Prichard  in  the  duties  required  of 
him  and  of  the  dangerous  character  of  the  work 
at  which  he  was  placed,  and  warn  or  caution 
him  of  thp  danger  and  hazard  attendant  upon 
the  work  required  of  him." 

In  seasonable  time  after  the  defendants 
had  been  brought  before  the  court  by  service 
of  process,  and  before  the  Carter  Coal  Com- 
pany had  otherwise  entered  lis  api>earance  to 
the  action,  it  moved  the  trial  court  to  trans- 
fer the  action  to  the  fedwal  court,  upon  the 
ground  that  it  was  a  dtlzen  of  the  state  of 
Delaware,  and  averred  that: 

"The  plaintiff,  C.  P.  Prichard,  has  made  the 
defendant  Mike  Donahue  a  party  defendant 
herein  with  this  petitioner  for  the  sole  purpose 
of  undertaking  to  deprive  this  petitioner  of  the 
right  to  remove  the  said  action  to  the  United 
States  District  Court  for  the  Eastern  District  of 
Kentucky  for  trial,  and  to  fix  the  only,  jurisdic- 
tion for  said  trial  in  the  Knox  circuit  court,  and 
all  of  same  is  done  wUlfully  and  wrongfully,  and 
with  fraudulent  intent,  while  said  plaintiff  and 
his  attorney  know  that  said  Mike  Donahue  is 
not  liable  in  any  way  to  plaintiff,  and  in  no  way 
concurred  in  any  negligence,  if  any  there  was, 
which  brought  about  the  death  of  the  decedent, 
Jas.  E.  Prichard,  and  that  said  Mike  Donahue  i* 
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boond  herein  •■  a  party  with  the  fraudulent  in- 
tent and  for  no  other  purpose,  and  without  rea- 
sonable grounds  for  plaintiff  and  his  attorney  to 
believe  that  the  said  Mike  Donahue  is  liable  to 
plaintiff  for  the  death  of  the  decedent  or  that 
he  was  at  all  negligent  in  any  way  resulting  in 
said  death,  and  all  of  which  is  wrongful,  unlaw- 
ful, and  fraudulent.  The  said  action  and  con- 
troversy is  wholly  and  entirely  between  plaintiff 
and  your  petitioner,  and^our  petitioner^  rights 
and  the  rights  of  the  plaintiff  herein  can  be  de- 
termined wholly  and  entirely  separate  and  inde- 
pendent of  any  cause  of  action,  if  any  there  be, 
against  the  defendant  Mike  Donahue. 

Afterwards  tbe  motion  to  remove  was  over^ 
ruled,  and  thereupon  the  defendants  filed  a 
Joint  answer  traversing  all  the  averments  of 
the  petition  and  pleading  that  the  diecedent 
assumed  the  risk  of  tbe  injuries  that  caused 
Us  death';  tbat  bis  deatb  was  the  result  of 
an  unavoidable  accident;  and  that  it  wias 
brought  about  by  reason  of  his  c<mtributory 
negligence.  The  parties  then  went  to  trial, 
and  when  at  the  conclusion  of  the  evidence 
for  the  plaintiff  the  trial  Judge  erroneously, 
as  we  think,  ordered  a  directed  verdict  as  to 
Donahue,  the  motion  to  remove  the  action 
was  renewed  on  the  petition  filed  at  the  be- 
ginning of  the  case.  This  motion  was  oveiv 
ruled,  and  we  think  the  ruling  of  the  court 
was  correct  'In  overruling  the  motion  first 
made  as  well  as  the  motion  made  at  the  con- 
clusion of  the  plaintiff's  evidence. 

In  Chesapeake  &  Ohio  By.  Ck>.  t.  Cockrell, 
Adm'r,  232  U.  S.  146,  34  Sup.  Ct.  278,  68  L. 
EkL  544,  the  Supreme  Oourt  of  the  United 
States  said,  in  considering  the  sufficiency  of 
a  petition  for  removal: 

"The  right  of  removal  from  a  state  to  a  fed- 
eral court,  as  is  well  understood,  exists  only  in 
certain  enumerated  classes  of  cases.  To  the  ex- 
ercise of  the  right,  therefore,  it  is  essential  that 
the  case  be  shown  to  be  within  one  of  those 
classes,  and  this  must  be  done  by  a  verified  peti- 
tion setting  forth,  agreeably  to  the  ordinary  rules 
of  pleading,  the  particular  facts,  not  already  ap- 
pearing, out  of  which  the  right  arises.  It  is  not 
enough  to  allege  in  terms  that  the  case  is  remov- 
able or  belongs  to  one  of  the  enumerated  classes, 
or  otherwise  to  rest  the  right  upon  mere  legal 
condusiona.  As  in  other  pleadings,  there  must 
be  a  statement  of  the  facts  relied  upon,  and  not 
otherwise  appearing,  in  order  that  the  court  may 
draw  the  proper  conclusion  from  all  the  facts, 
and  that,  in  the  event  of  a  removal,  the  opposing 
party  may  take  issue,  by  a  motion  to  remand, 
with  what  is  alleged  in  the  petition.  •  *  • 
So,  when  in  such  a  case  a  resident  defendant  is 
joined  with  the  nonresident,  the  joinder,  even 
although  fair  upon  its  face,  may  be  shown  by  a 
petition  for  removal  to  be  only  a  fraudulent  de- 
vice to  prevent  a  removal ;  but  the  showing  must 
consist  of  a  statement  of  facts  rightly  engender- 
ing that  conclusion.  Merely  to  traverse  the  al- 
legations upon  which  the  liability  of  the  resident 
defendant  is  rested,  or  to  apply  the  epithet 
•fraudulent'  to  the  joinder,  will  not  suffice ;  the 
showing  must  be  such  as  compels  tiie  conclusion 
that  the  joinder  ia  without  right  and  made  in 
bad  faith/'. 

[1-3]  As  the  removal  petition  was  merely  a 
traverse  of  the  plalutitrs  petition  coupled 
with  the  charge  tb&t  the  Joinder  was  fraud- 
ulent, we  think  that,  when  tested  by  the  rule 
of  pleading  laid  down  in  this  case,  it  was  not 
sufficient  when  the  motion  was  first  made  at 
a  time  when  Donahue  was  a. party  defendant 


I  The  substance  of  It  was  that  Donahue  was 
fraudulently  Joined  as  a  party  defendant  for 
I  the  sole  purpose  of  depriving  the  petitioner 
I  of  the  right  of  removal,  although  the  plain- 
tiff and  his  attorney  knew  that  Donahue  was 
not  in  any  way  liable  to  the  plaintiff  or 
guilty  of  any  negligence  contributing  to  the 
death  of  the  deceased.  As  distinctly  held 
in  the  <7ockreIl  Oase,  the  facts  relied  on  to 
show  a  fraudulent  Joinder  must  be  set  forth, 
and  this  the  petition  for  removal  did  not  do. 
It  is  true  the  petition  avers  that  Etonahue 
was  not  in  any  manner  responsible  for  the 
accident  or  resulting  injury;  but  this  nn-. 
founded  averment  did  not  entitle  tbe  foreign 
corporation  to  a  removal,  because  the  peti- 
tion, if  its  averments  were  true,  stated  a 
good  Joint  cause  of  action  against  Donahue 
and  the  coal  company.  And  as  the  petition, 
assuming  its  averments  to  be  true,  stated  a 
good  Joint  cause  of  action  against  the  de- 
fendants, the  eight  of  removal  on  the  ground 
of  diverse  citizenship  did  not  exist,  in  the  ab- 
sence of  grounds  showing  a  fraudulent  Join- 
der. But  in  this  case  a  fraudulent  Joinder 
could  not  be  shown  because  the  plaintiff  had 
the  right,  as  we.  will  presently  point  out,  to 
Join  Donahue,  a  resident  of  this  state,  as  a 
defendant  in  this  action,  and,  if  the  allega- 
tions of  the  petition  were  supported  by  evi- 
dence, to  prosecute  the  action  against  him  to 
a  final  Judgment 

The  petition  averred,  and  the  evidence  in- 
troduced on  the  trial  showed,  that  Donahue 
was,  as  the  representative  of  the  coal  com- 
pany, acting  in  the  capacity  of  mine  boss, 
superior  in  authority  to  the  deceased  and 
directly  charged  with  the  duty  of  looking 
after  the  safety  of  the  mine.  It  also  charg- 
ed, and  the  evidence  also  showed,  that  Dona- 
hue directed  the  deceased  to  do  the  work  he 
was  doing  at  the  time  he  was  killed.  It  was 
further  charged,  and  there  was  evidence  to 
support  it  that  tbe  accident  was  caused  by 
the  unsafe  and  dangerous  condition  of  tbe 
mine  roof,  and  th«t  this  cwidltlon  was  known 
to  Donahue  and  the  coal  company,  or  could 
have  been  known  to  them  by  the  exercise  of 
ordinary  care,  fio  that,  measured  by  the 
averments  of  the  plalatiff's  petition,  which 
were  supported  by  evidence,  Donahue  was 
Jointly  liable  with  the  coal  company,  and  the 
plaintiff  had  in  good  faith  the  legal  right  to 
Join  him  as  a  defendant  and  prosecute  the 
action  against  him  to  a  Judgment 

In  Haynes'  Adm'rs  v.  C,  N.  O.  &  T.  P.  By. 
Co.,  145  Ky.  209,  140  S.  W.  176,  Ann.  Oas. 
1913B,  719,  this  court  said.  In  speaking  of  the 
Joint  liability  of  the  employer  and  its  supe- 
rior servant  to  an  empRoyS  who  is  injured  or 
killed  by  the  acts  of  omission  or  commission 
on  the  part  of  the  superior  servant  InvolviDg 
a  breach  of  duty  to  the  Injured  party: 

"In  some  jurisdictions  the  servant  is  not  held 
accountable  to  third  persons  for  nonfeasance, 
but  is  for  misfeasance ;  but  a  contrary  rule,  and 
one  that  is  in  accord  with  the  weitrht  of  modem 
authority,  prevails  in  this  state.  We  do  not  rec- 
ognize any  distinction,  so  far  as  the  accountabil- 
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itf  of  the  aervant  is  concerned,  between  acta  of 
misfeasance  and  nonfeasance.  If  a  servant  per- 
forms in  an  unlawful  manner  an  act  that  results 
in  injury,  to  a  third  person,  or  if  a  servant  fails 
to  observe  a  duty  that  he  owes  to  third  persons, 
and  injury  results  froip  his  fault  of  commission 
or  omission,  he  is  liable  in  damages.  There  is 
DO  reason  for  making  a  distinction  between  acta 
of  commission  and  omission  when  each  involves 
a  breadi  of  duty.  The  servant  is  not  personally 
liable  in  either  case  because  the  breach  of  duty 
was  committed  by  him  while  acting  in  the  ca- 
pacity of  servant,  bnt  responsibility  attaches  to 
him  as  an  individual  wrongdoer  without  respect 
to  the  position  in  which  he  acts  or  the  relation 
he  bears  to  some  other  person.  It  is  the  fact  that 
the  servant  is  guilty  of  a  wrongful  or  negligent 
act  amonntinc  to  a  breach  of  duty  that  he  owes 
to  the  injurea  person  that  makes  him  liable.  It 
is  not  at  all  material  whether  his  wrongful  or 
negligent  act  is  committed  in  an  affirmative  or 
wulful  manner,  or  results  from  mere  nonatten- 
tion  to  a  duty  that  he  owes  to  third  persons,  and 
that  it  is  entirely  within  his  power  to  perform  or 
omit  to  Derform.  There  are  innumerable  situa- 
tJons  ana  conditions  presented  in  the  everyday 
affairs  of  life  that  make  it  the  duty  of  persons  to 
so  act  as  not  to  harm  others,  and  when  any 
person,  whatever  his  position  or  relation  in  life 
may  be,  fails,  from  negligence,  inattention,  or 
willfulness,  to  perform  the  duty  imposed,  he  will 
be  liable." 

Evans  Obemlcal  Works  v.  Ball,  159  Ky. 
399,  167  S.  W.  390,  and  Murray  v.  Cowlierd, 
148  Ky.  691,  147  S.  W.  6,  40  L.  B.  A.  (N.  S.) 
617,  are  to  the  same  effect. 

[4]  The  right  to  join  the  servant  and  tlie 
master  In  actions  of  tort  is  also  distinctly 
authorized  by  section  241  at  the  Constitution 
providing;  In  part,  that: 

"Whenever  the  death  of  a  person  shall  result 
from  an  Injarjr  inflicted  by  negligence  or  wrong- 
ful act,  then,  in  every  such  case,  damages  may 
be  recovered  for  such  death,  from  the  corpora- 
tions and  persons  so  causing  the  same." 

And  by  section  6  of  the  Kentudcy  Statutes, 
proTldlng,  in  part,  that: 

"Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or  wrong- 
ful act,  then  in  every  such  case,  damages  may  bie 
recovered  for  such  death  from  the  person  op  per- 
sons, company  or  companies,  corporation  op  cor- 
I>orations,  their  agents  or  servants,  causing  the 
same." 

And  under  authority  of  these  constitution- 
al and  statutory  provisions  we  have  frequent- 
ly announced  the  rale  that  an  action  to  re- 
cover damages  for  wrongful  death  may  be 
prosecuted  jointly  against  the  master  and  the 
servants  guilty  of  the  negligence  complained 
ot  C.  &  O.  Ry.  Co.  V.  EMxon,  104  Ky.  608,  47 
S.  W.  615,  20  Ky.  Law  Rep.  792;  O.,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Finnell,  108  Ky.  135,  55  a 
W.  902,  22  Ky.  Law  Rep.  86,  67  L.  R.  A.  266; 
Winston  V.  I.  0.  R.  R.  Co.,  Ill  Ky.  954,  65  8. 
W.  13,  23  Ky.  Law  Rep.  1283,  55  L.  R.  A  603. 

It  may  be  further  noticed  that  the  Supreme 
Court  of  the  United  States  has  In  many  cases 
recognized  the  right  of  a  plaintiff  in  an  ac 
tl(m  for  tort  In  a  state  court  to  join  as  de- 
fendants the  master  and  servant  whose  negli- 
gence caused  the  injuries  of  which  he  com- 
plains, although  the  master  may  he  a  non- 
resident of  the  state  In  which  the  action  was 
brought  and  the  servant  a  resident  defendant. 
Alabama  Oreat  Southern  B.  Ca  ▼.  QAompson, 

179  s.w.-e6 


200  U.  S.  206,  26  Sup.  Ot  161,  50  U  Ed.  441. 
4  Ann.  Cas.  1147;  C,  N.  O.  &  T.  P.  Ry.  Co. 
v.  Bohon,  200  U.  a  221,  26  Sup.  Ct.  166,  60 
I/.  Ed.  448,  4  Ann.  Cas.  1152;  C.  ft  O.  Ry. 
Ca  V.  Dixon,  179  U.  S.  131,  21  Sup.  Ct  67, 
45  L.  Ed.  121;  Southern  Ry.  v.  MUler,  217 
U.  S.  209,  30  Sup.  Ct  450,  54  L.  Ed.  732;  0.. 
B.  ft  Q.  Ry.  Co.  V.  WUlard,  220  U.  S.  413,  31 
Sup.  Ct.  460,  55  L.  Ed.  521. 

[{]  So  that,  under  the  pleading  and  evi- 
dence, the  trial  court  committed  error  in  di- 
recting a  verdict  as  to  Donahue.  But  as  the 
ruling  in  ordering  a  directed  verdict  as  to 
Donahue  was  erroneous,  the  status  of  the 
coal  company  should  be  regarded  the  same  as 
if  the  motion  to  direct  a  verdict  in  regard  to 
Donahue  had  been  overruled.  The  coal  com- 
pany will  not  be  allowed  to  avail  Itself  ot 
this  rallng  of  the  trial  court  to  secure  an  ad- 
vantage that  it  could  not  have  obtained  ex- 
cept for  this  erroneous  ruling. 

[8)  There  is,  too,  another  reason  for  sus- 
taining the  correctness  of  the  trial  court's 
ruling  In  refusing  to  remove  the  case  after 
the  directed  verdict  had  gone  as  to  Donahue. 
The  ground  for  this  reason  is  the  practice 
that  appears  to  have  been  announced  by  the 
Supreme  Court  of  the  United  States  in  Amer- 
ican Car  &  Foundry  Co.  t.  Kettelhake,  de- 
cided in  January,  1916,  and  reported  in  236 
U.  S.  311,  35  Sup.  Ct  355,  50  UEd.  594.  The 
opinion  in  that  case  shows  that  a  suit  was 
brought  in  a  Missouri  court  by  Kettelhake's 
widow  against  the  car  company,  a  New  Jer- 
sey corporation,  and  Ellers  and  Martin,  citi- 
zens of  Missouri,  to  recover  damages  for  the 
negligent  killing  of  her  husband  by  the  move- 
ment of  a  train  of  cars  operated  by  the  car 
company.  It  was  conceded  that  the  action 
was  properly  brou^t  jointly  against  the 
car  'company  and  Eilers  and  Martin,  and  we 
infer  that  Eilers  and  Martin  were  made  par- 
ties defendant  because  they  failed  as  em- 
ployes of  the  car  company,  superior  in  au- 
thority to  Kettelhake,  to  perform  some  duty 
they  owed  him.  On  the  trial  of  the  case, 
at  the  conclusion  of  the  evidence  for  the 
plaintiff,  the  trial  court  jwremptorlly  instruct- 
ed the  jury  to  find  for  the  defendants  Ellers 
and  Martin,  and  thereupon  the  car  company 
filed  its  petition  for  removal  to  the  federal 
court,  and  moved  the  court  to  transfer  the 
case  upon  the  ground  that  as  the  action  then 
stood  it  was  simply  a  case  between  the  plain- 
tiff a  citizen  of  Missouri  and  the  car  com- 
pany a  citizen  of  New  Jersey.  The  trial 
court,  however,  declined  to  remove  the  action, 
and  on  the  appeal  of  the  car  company  trom 
the  judgment  against  it  this  ruling  was  ap- 
proved by  the  St  Louis  Court  of  Appeals. 
From  the  judgment  of  the  St  Louis  court 
holding  that  the  case  was  not  removable,  an 
appeal  was  prosecuted  to  the  Supreme  Court 
of  the  United  States.  It  also  appears  that 
from  the  ruling  of  the  trial  court  directing 
a  peremptory  Instruction,  the  plaintiff  ap- 
pealed to  the  Supreme  Court  of  Missouri,  and 
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this  appeal  was  pending  undisposed  of  In  that 
court  when  this  case  was  decided  In  the  Su- 
preme -Court  of  the  United  States.  In  hold- 
ing that  the  trial  court  correctly  ruled  in  re- 
fusing to  remoTe  the  case  after  the  perempto- 
ry instruction  had  been  sustained  as  to 
Ellers  and  Martin,  the  court,  after  comment- 
ing on  other  cases,  said  this: 

"Taking  these  cases  together,  we  think  it  fair- 
ly appears  from  them  that,  where  there  is  a 
joint  caase  of  action  against  defendants  resident 
of  the  same  state  with  the  plaintiff  and  a  non- 
resident defendant,  it  must  appear  to  make  the 
case  a  removable  one  as  to  a  nonresident  de- 
fendant because  of  dismissal  as  to  resident  de- 
fendants, that  the  discontinuance  as  to  such  de- 
fendants was  voluntary  on  the  part  of  the  plain- 
tiff, and  that  such  action  has  taken  the  resident 
defendants  out  of  the  case,  so  as  to  leave  a  con- 
troversy wholly  between  the  plaintiff  and  the 
nonresident  defendant.  *  *  •  The  ruling  of 
the  court  sustaining  the  demurrer  to  the  evi- 
dence interposed  by  the  resident  defendants 
practically  determined  the  question  of  their  lia- 
bility, and  under  the  Missouri  practice,  as  we 
understand  it,  there  was  a  right  to  take  an  in- 
voluntary nonsuit  with  leave  to  move  to  set  It 
aside,  and  when  that  motion  was  overruled  there 
was  a  remedy  by  appeal  to  the  Supreme  Court 
of  Missouri,  as  was  done  in  the  present  case, 
and  the  order  is  not  final  until  the  appellate 
court  passes  upon  it.  We  cannot  agree  to  the 
contention  that  upon  this  record,  when  the  court 
had  sustained  the  demurrers  to  the  evidence  as 
to  Martin  and  Eilers  and  plaintiff  took  the  non- 
suit, the  case  was  so  far  terminated  as  between 
the  plaintiff  and  the  resident  defendants  as  to 
leave  a  removable  controversy  wholly  between 
the  plaintiff  and  a  nonresident  corporation.  The 
element  upon  which  the  decision  in  the  Powers 
Case,  supra,  depended— the  voluntary  dismissal 
and  consequent  conclusion  of  the  suit  in  the 
state  court  as  to  the  resident  defendants— is  not 
present  in  this  case." 

It  also  appears  from  the  opinion  that  the 
Missouri  practice  when  a  peremptory  In- 
struction is  given  by  the  trial  court  is  not 
materially  different  from  ours.  Under  'our 
practice  an  appeal  lies  from  the  ruling  of 
the  trial  court  in  directing  a  verdict  as  to 
one  or  more  of  the  defendants  when  there  is 
an  exception  taken  to  this  ruling  as  there 
was  in  this  case,  and  on  this  appeal  the 
correctness  of  the  ruling  of  the  trial  court 
Is  drawn  in  question  by  counsel  for  the 
plaintiff  below  as  under  our  practice  he  has 
the  right  to  do. 

Adopting  the  view  expressed  by  the  Su- 
preme Court  in  this  case,  we  think  that, 
when  the  plaintiff  properly  states  a  Joint 
cause  of  action  against  a  nonresident  and  a 
resident  defendant,  the  fact  that  the  trial 
court  gives  a  peremptory  Instruction  as  to 
the  resident  defendant,  whether  this  ruling 
be  erroneous  or  not,  does  not  then  entitle 
a  nonresldoit  defendant  to  removal  of  the 
action  on  the  ground  of  diverse  citizenship, 
if  the  plaintiff  excepts,  as  he  may  do,  to  the 
ruling  of  the  court  releasing  the  resident 
defendant  and  prosecutes,  as  he  may  do, 
from  such  ruling  an  original  appeal  to  this 
court  or  a  cross-appeal  on  the  appeal  of  the 
defendant  At  any  rate,  if  the  plaintiff  ex- 
cepts to  the  ruling  releasing  the  resident  de- 
fendant, and  tlie  correctness  of  this  ruling 


ta  brought  to  the  attention  of  this  court  ei- 
ther on  the  appeal  of  the  plaintiff  or  on  the 
appeal  of  the  nonresident  defendant  from 
a  Judgment  against  it,  it  could  not  be  said 
that  the  resident  defendant,  who  was  proper- 
ly Joined  in  the  first  instance,  did  not  remain 
a  party  defendant  until  this  court  had  final- 
ly determined  the  correctness  of  the  ruling 
of  the  trial  court  So  that  in  no  state  of 
case  that  we  can  think  of  is  the  coal  com- 
pany in  a  position  to  complain  of  the  ruling 
of  the  trial  court  in  refusing  to  remove  the 
action  when  the  verdict  had  gone  against 
Donahue.  If  this  directed  verdict  had  been 
properly  ordered  by  the  trial  court  Donahue, 
who  was  properly  Joined  as  a  defendant, 
would  continue  to  remain  a  defendant  until 
this  court,  on  appeal,  had  approved  the  rul- 
ing of  the  trial  court  In  directing  a  verdict 

[7]  It  is  urged,  however,  that  the  trial 
court  should  have  directed  a  verdict  in  fa- 
vor of  the  coal  company  on  the  ground  that 
the  evidence  showed  it  was  the  duty  of  the 
deceased  to  inspect  the  roof  of  the  mine, 
and  therefore,  if  the  roof  was  in  an  unsafe 
condition,  his  failure  to  observe  it  and  sare 
himself  from  danger  was  such  contributory 
negligence  as  would  defeat  a  recovery. 

The  evidence  was  somewhat  conflicting  as 
to  the  duty  of  Inspection  imposed  upon  the 
deceased;  but  the  weight  of  It,  we  think, 
tends  to  show  that  It  was  not  his  duty  to 
inspect  the  mine  at  the  place  where  he  was 
working.  The  coal  company  had  inspectors, 
the  chief  of  whom  was  Donahue,  the  mine 
boss.  It  also  had  timbermen,  and  Prichard 
was  not  engaged  in  mining  coal  at  the  time 
of  his  death,  but  was  engaged  as  a  track 
man,  and  the  custom  as  to  the  duty  of  the 
miners  engaged  In  removing  coal  to  inspect 
the  roof  did  not  extend  to  laborers  such  as 
Prichard  who  were  engaged  in  a  distinct 
character  of  work  from  that  of  mining  coal. 

It  Is  true  It  was  the  duty  of  the  deceased 
to  exercise  ordinary  care  for  his  own  safe- 
ty, although  not  charged  with  the  duty  of 
inspection,  and  if  the  unsafe  condition  of 
the  roof  at  the  place  where  he  was  work- 
ing was  so  obvious  as  that  a  person  of  ordi- 
nary intelligence,  in  the  exerdae  of  ordinary 
care  for  his  own  safety,  could  not  have  failed 
to  discover  it,  this  would  have  amounted  to 
such  contributory  negligence  as  would  have 
defeated  a  recovery.  This,  however,  was  a 
question  of  fact  that  should  have  been  and 
was  submitted  to  the  Jury.  The  evidence 
that  the  duty  of  inspecting  the  roof  of  the 
mine  at  the  place  where  he  was  working 
rested  upon  tlie  deceased  was  not  at  all  so 
convincing  as  to  Justify  the  court  ^a  ^  ii>'>^* 
ter  of  law,  to  direct  a  verdict  for  the  coal 
company.  Nor  was  the  evidence  as  to  the 
dangerous  and  unsafe  condition  of  the  roof 
of  the  mine  so  conclusive  as  to  Justify  the 
legal  presumption  that  the  decea.sed,  ia  the 
exercise  of  ordinary  care,  should  have  dis- 
covered it  There  was  evldeuce  of  the  dan- 
gerous condition  of  the  loof  and  evidence 
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that  this  condition  had  been  brought  to  the 
attention  of  one  of  the  men  whose  duty  it 
was  to  Inspect  and  protect  the  roof.  There 
was  also  evidence  tending  to  show  that  the 
roof  at  this  place  was  not  sntfldently  pro- 
tected by  timber,  and  that  Donabae,  who 
was  the  chief  Inspector,  had  not  examined 
the  roof  on  the  day  the  slate  fell. 

[S]  A  further  contention  of  the  coal  com- 
pany is  that  If  the  duty  of  inspecting  the 
roof  of  the  mine  in  a  proper  and  sufhclent 
manner  devolved  upon  It,  having  discharged 
its  duty  in  this  respect,  it  should  not  be  held 
accountable  for  an  accident  that  happened 
notwithstanding  Its  careful  Inspection.  In 
support  of  this  view,  there  was  evidence 
tending  to  show  that  on  the  day  preceding 
the  accident  the  roof  at  this  place  was  in- 
spected and  found  to  be  in  a  safe  condition. 
There  was  further  evidence  tending  to  show 
that  the  piece  of  slate  that  fell  was  so  large 
and  thick  that  the  usual  and  customary  In- 
spection would  not  have  disclosed  its  defec- 
tive condition.  Resting  on  this  evidence,  the 
argument  is  made:  First,  that  the  coal  com- 
pany had  fulfilled  its  duty  of  Inspection  and 
exerclsefl  the  required  care  In  respect  there- 
to; and,  second,  that  when  the  most  careful 
inspection  would  not  have  disclosed  the  de- 
fect In  the  roof,  the  injuries  resulting  from 
the  fail  of  the  slate  must  be  attributable 
to  accidental  causes  that  no  amount  of  care 
could  have  guarded  against 

The  answer  to  this  argument  Is  that  it  was 
the  duty  of  the  coal  company  to  exercise 
ordinary  care  to  furnish  to  the  deceased  a 
reasonably  safe  place  In  which  to  work,  and 
this  duty  carried  with  It  the  duty  of  Inspec- 
tion and  the  duty  of  supporting  the  roof 
with  timbers  in  the  event-  an  Inspection  dis- 
closed the  necessity  for  timbering.  And 
there  was  evidence  conducing  to  show  that 
the  roof  was  unsafe  and  that  this  condition, 
by  the  exercise  of  ordinary  care,  could  have 
been  discovered  in  time  to  have  protected 
the  Boof,  if  ordinary  care  had  been  exercised 
to  adopt  this  method  of  safety  after  the  at- 
tention of  the  coal  company  was  called  to 
the  necessity  for  supporting  the  roof. 

[9]  In  cases  like  this,  where  the  law  im- 
poses upon  the  mineowner  the  duty  of  In- 
spection, and  the  further  duty  of  supporting 
the  roof  by  timber  if  Inspection  shows  this 
to  be  necessary,  It  cannot  escape  liability 
for  accident  unless  it  appears  that  the  duty 
of  inspection  was  imposed  upon  the  injured 
person,  or  it  is  shown  that  the  danger  was 
so  obvious  as  that  a  person  of  ordinary  In- 
telligence could,  in  the  exercise  of  ordinary 
care,  have  discovered  the  peril.  It  may  be 
that  the  roof  was  insitected,  but  this  was 
not  conclusive  evidence  of  the  exercise  of 
the  required  degree  of  care  on  the  part  of 
the  coal  company.  It  does  not  follow,  from 
the  mere  fact  that  the  inspector  decides 
that  the  roof  is  safe  and  therefore  supports 


are  not  necessary,  that  this  will  exonerate 
the  mineowner,  In  the  event  an  Injury  hap- 
pens by  the  falling  In  of  the  roof.  As  was 
said  in  WllUams  Coal  Ca  v.  Cooper,  138  Ky. 
287.  127  R.  W.  1000: 

"If  In  cases  like  this  the  master  conW  he  re- 
lieved of  liability  upon  the  statement  of  the  per- 
son charged  with  the  duty  of  inspection  that  in 
his  judgment  the  place  was  safe,  there  would  be 
but  few  cases  in  which  an  employe  who  relied 
upon  the  inspection,  and  was  injured,  c<iul(l  re- 
cover, as  it  Is  fair  to  assume  that  in  every  in- 
stance the  person  charged  with  the  duty  of  in- 
spection would  say  that  he  had  performed  it. 
But  his  statement  is  not  conclusive.  It  was  a 
(luestion  for  the  jury  to  say  from  (he  evidence 
whether  or  not  the  place  was  reasonably  safe. 
And  in  considering  this  question  they  had  the 
right  to  give  such  weight  as  they  deemed  proper 
to  the  statement  of  the  inspector.  They  may  or 
may  not  believe  from  it  that  the  master  "dis- 
charged his  duty  in  furnishing  a  reasonably  safe 
place." 

The  same  principle  was  announced  in  Hud- 
dleston's  Adm'r  v.  Straight  Creek  Coal  & 
Coke  Co.,  138  Ky.  506,  1:28  S.  W.  589,  where 
it  was  said: 

"The  jury  have  the  right  to  hear  and  consider, 
not  only  the  evidence  from  the  mouths  of  wit- 
nesses as  to  what  they  did  and  what  was  done, 
but  they  have  also  the  right  to  hoar  and  consider 
other  evidence  from  witnesses  who  are  qualified 
to  testify  as  to  the  physical  condition  of  the 
place  or  appliance  before,  at  the  time,  and  imme- 
diately after  the  accident,  and  the  jury  may 
from  the  facts  and  circumstances  thus  proven  lie 
warranted  in  concluding  that  they  are  entitled 
to  more  weight  than  the  personal  evidence  of  the 
witnesses  whose  testimony  was  in  contradiction 
of  these  facts  and  circumstances." 

The  Instructions  are  complained  of,  but 
we  think  they  submitted  to  the  Jury  all  the 
substantial  issues  In  the  case. 

The  Judgment  Is  affirmed. 


MOSES  T.  PROCTOK  COAL  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  18, 1915.) 

1.  Damages  <S=»32  —  Pebsonal  Injuries  — 

FUCADINO  AND   PbOOI"— FUTURE   SuFFEBINO. 

In  an  action  for  personal  injuries,  plain- 
tiff is  entitled  to  recover  for  suffering  which  he 
will  continue  to  endure  after  the  trial,  regard- 
less whether  a  permanent  impairment  of  earning 
power  is  pleaded  or  proven. 

[Ed.  Note.— i  or  other  cases,  see  Damages, 
Cent.  Dig.  §)  40,  41,  71;   Dec.  Dig.  «=>3->.] 

2.  Master  and  Servant  ©=89  —  Existence 
or  Kelation— Waiting  to  Work. 

Where  plaintiff,  a  coal  miner,  reported  for 
work  in  a  mine  at  the  proper  place  and  time,  as 
ordered  by  the  mine  foreman,  and  upun  arrival 
found  the  room  not  yet  ready,  because  another 
employe  had  nut  finished  his  task  of  track  plac- 
ing, and  while  waiting  for  and  voluntarily  as- 
sisting in  the  completion  of  the  placing,  plain- 
tiff was  injured  by  a  blast  from  an  adjoiuius 
room,  which  blew  through  the  partition,  he 
was  entitled  to  recover,  regardless  of  the  fact 
that  he  was  assisting  at  the  track  placing  as  a 
mere  volunteer,  since  while  waiting  tor  the  room 
to  be  prepared,  plaintiff's  employer  owed  him 
the  duty  of  providing  a  safe  place. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  153-150 ;   Dec  Dig.  <Sso 
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8.  VUsm  ARD  Sebtaitt  4=98&— Safe  Pi^ok 

—To  AND  Fbom  Wobk, 

The  duty  of  the  employer  to  provide  a  safe 
place  {or  employ^a  to  work  inclndes  such  places 
aa  the  servant  properly  passes  in  going  to  and 
from  his  actual  working  place. 

[E!d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  163-166;  Dec  Dig.  «=» 
89.] 

i.  TBIAI.  «=>112  — ASatTMKRT   OF  COTTNSKL  — 
LiMITATIOIT. 

Where  the  trial  of  a  personal  injury  ease 
consumed  a  whole  day,  involving  the  examina- 
tion of  16  witnesses,  and  the  giving  of  8  instruc- 
tions, it  was  error  to  limit  the  argument  of  coun- 
sel to  20  minutes  on  each  side. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f8  273,  274;    Dec.  Dig.  <8=>112.] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Mart  Moses  against  tbe  Proctor 
Coal  Company.  Judgment  for  plaintiff  for 
an  insufficient  amount,  and  he  appeals.  Be- 
vened. 

B.  S.  Rose  and  R.  Lw  Pope,  both  of  Wll- 
liamsbnrK,  for  appellant  Tye,  Slier  A  Gat- 
Ilff,  of  Williamsburg,  for  appellee. 

HANNAH,  jr.  Mart  Moses  sued  the  Proc- 
tor Coal  Company  In  the  Whitley  drcnit 
court  to  recover  damages  for  Injuries  sus- 
tained by  him  while  working  in  the  defend- 
'  ant's  coal  mine  at  Red  Ash  on  July  13,  1914. 
He  obtained  a  verdict  and  Judgment  in  the 
sum  of  $250;  but,  deeming  the  sum  award- 
ed insufficient  to  compensate  him  for  his  In- 
juries, he  appeals,  insisting  that  the  trial 
court  erred  In  instructing  the  Jury  and  In 
limiting  the  argument  to  20  minutes  on  a 
side. 

The  plaintur  and  bis  brother  were  engaged 
in  what  is  tamed  "robbing,"  that  la,  the 
extraction  of  pillars  and  stumps.  On  Thurs- 
day before  the  Monday  on  which  plaintiff 
was  injured,  they  had  completed  the  work 
to  which  they  had  theretofore  been  assigned, 
and  were  Informed  that  there  would  be  no 
place  available  for  them  to  work  In  until 
the  following  Monday,  the  mine  foreman 
promising  to  have  a  certain  room  prepared  in 
the  interim  so  that  they  could  go  to  work 
therein  on  that  day.  On  Monday,  the  plain- 
tiff and  his  brother  went  to  the  place  or  room 
In  question,  and  upon  their  arrival  there, 
they  found  that  the  room  was  not  quite  ready 
for  them.  In  that  the  track  was  not  in  prop- 
er position.  George  Woods,  another  servant 
of  the  company,  was  engaged  In  preparing 
the  room  for  tiielr  work.  It  was  necessary 
to  pull  the  track  over  next  to  the  side  of 
the  room.  Woods  was  unable  to  do  this  by 
himself,  and  he  requested  plaintiff  and  his 
brother  to  assist  him,  which  they  did.  After 
the  tra<^  was  moved  over,  plaintiff  was  as- 
sisting Woods  in  setting  some  timbers,  when 
a  miner  in  an  adjoining  room  exploded  a 
charge  of  powder  In  shooting  down  coal, 
broke  through  the  connecting  wall  between 
his  room  and  that  In  which  plaintiff  was 
working,  and  injured  him. 


[1]  1.  Hie  court  gave  the  following  in- 
struction on  the  measure  of  damages: 

"If  Tonr  verdict  is  for  the  plaintiff,  Moses, 
lyou  wul  find  for  him  such  a  sum  in  damages  as 
you  may  believe  from  the  evidence  will  fairly 
and  reasonably  compensate  the  plaintiff,  Hoses, 
for  the  pain  and  suffering,  if  any  he  has  snf- 
fered,  and  for  the  permanent  destruction  of  bis 
power  to  earn  money,  if  any  he  has  suffered,  as 
the  direct  and  proximate  result  of  the  careless- 
ness or  negligence  of  the  defendant  company  as 
predicated  in  instruction  No.  1  above,  not  to 
exceed,  however,  the  sum  of  $30,000,  the  amoimf 
claimed  in  plaintiff's  petition." 

The  plaintiff  asked  an  Instruction,  which, 
in  addition  to  the  elements  of  dama£:es  men- 
tioned In  the  Instruction  given,  also  author- 
ized the  Jury  to  find  for  such  mental  and 
physical  pain  as  he  had  already  suffered  and 
such  as  It  was  reasonably  certain  he  would 
endure  in  the  future  as  the  direct  result  of 
his  Injuries  so  sustained,  and  the  court  de- 
clined to  give  such  an  instruction.  This  was 
error,  as  there  was  some  evidence  tending  to 
show  that  plaintiff's  suffering  from  the  in- 
juries in  question  had  not  ceased  at  the  time 
of  the  trial.  See  Hobson,  Blaln  &  Caldwell  on 
Instructions,  §S  216,  217,  and  the  authorities 
thereunder  cited;  C.  &  O.  Ey.  v. -Johnson, 
145  Ky.  481,  140  S.  W.  687 ;  Howard  v.  Hen- 
derson Traction  Co.,  121  S.  W.  954;  L.  4 
N.  V.  Logsdon,  114  Ky.  746,  71  a  W.  905, 
24  Ky.  Law  Rep.  1566;  L.  &  N.  v.  Lynch, 
137  Ky.  696,  126  S.  W.  362. 

Where  It  appears  from  the  evidence  that 
the  plaintiff  will  continue  after  the  trial  to 
endure  suffering  from  his  Injuries,  he  may 
recover  therefor,  regardless  of  whether  there 
is  permanent  impairment  of  earning  power 
pleaded  or  proven.  L.  &  N.  v.  Stewart,  163 
Ky.  164,  173  S.  W.  757;  Main  JelUco  Moun- 
tain Coal  Co.  V.  Young,  160  Ky.  397,  169  S. 
W.  841. 

[2]  2.  The  action  was  defended  upon  the 
theory  that  the  plaintiff,  at  the  time  he  was 
injured,  was  not  in  the  course  of  his  employ- 
ment ;  that  he  was  employed  to  extract  coal ; 
that  the  working  place  was  not  ready  for 
him;  and  that  he  was  a  mere  volunteer,  or 
was  assisting  George  Woods  to  discharge  du- 
ties which  Woods  alone  was  under  obligation 
to  perform.  And  It  is  now  contemplated  by 
appellee  that  it  was  entitled  to  a  directed 
verdict,  hence  there  should  be  no  reversal  of 
the  Judgment,  even  tf  the  trial  court  did  err 
in  the  instructions  given. 

We  are  not  Impressed  with  the  contention 
that  defendant  owed  to  plaintiff  no  doty  at 
the  time  he  was. Injured.  It  may  be  conced- 
ed that  he  was  not  at  that  time  engaged  in 
the  performance  of  any  work  for  which  he 
was  employed,  and  that  he  was  doing  work 
for  which  the  coal  company  was  under  no 
obligation  to  pay  him.  But  he  was  at  the 
place  where  he  had  been  ordered  to  report 
for  work ;  and  whether  he  sat  down  to  watch 
another  servant  make  the  place  ready,  or 
whether  he  voluntarily  assisted  that  serrant 
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In  doing  80,  the  company's  duty  to  provide 
him  with  a  reasonably  safe  place  obtained; 

[3]  This  case  Is  somewhat  analogous  to 
those  wherein  the  servant  Is  Injured  while 
going  to  or  from  his  place  of  work  In  a  mine. 
The  rule  In  such  cases  is  that  the  duty  to 
provide  a  reasonably  safe  place  Includes  the 
places  where  the  servant  properly  passes  In 
going  to  and  from  his  actual  workljog  place. 
See  Fluehart  Collieries  Company  v.  Elam, 
151  Ky.  47,  161  S.  W.  34;  Broedway  Coal 
Mining  Co.  V.  Robinson,  150  Ky.  707,  150  S. 
W.  1000 ;  Jellico  Coal  Mining  Co.  v.  Woods, 
164  Ky.  683,  159  S.  W.  630. 

If  the  plaintiff  In  the  Instant  case  had  been 
passing  this  spot  where  the  explosion  occur- 
red, on  his  way  to  or  from  the  face  of  the 
coal  at  the  back  end  of  the  room,  which  was 
tals  place  of  work,  and  which  was  about  60 
feet  from  the  place  where  he  was  Injured,  he 
certainly  would  come  within  the  safe  place 
doctrine;  and  we  think  the  mere  ftict  that 
be  was  temporarily  assisting  Woods  to  pre- 
pare the  place  so  that  he  could  commence  his 
work,  would  not  operate  to  exclude  him  from 
the  benefits  of  the  obligation  of  that  doctrine, 
for  he  was  there  In  obedience  to  the  orders 
anO  Instructions  which  he  bad  theretofore 
received  from  the  company's  mine  foreman. 

3.  The  court  admitted  evidence  and  gave 
an  Instruction  covering  defendant's  plea  that 
Woods  was  an  Independent  contractor,  and 
appellant  complains  of  this.  It  was  error  to 
admit  this  evidence  and  to  give  such  an  In- 
struction. Woods  was  not  an  Independent 
contractor.  Bon  Jellico  Coal  Co.  v.  Murphy, 
161  Ky.  450,  171  S.  W.  160.  In  fact,  Woods 
denied  that  he  even  asked  plaintiff  and  his 
brother  to  assist  in  moving  the  track  or  set- 
ting the  timbers,  and  there  was  no  evidence 
to  support  defendant's  claim  that  plaintiff 
was  working  for  Woods. 

4.  There  was  a  plea  of  contributory  negli- 
gence, and  some  evidence  that  the  plaintiff 
Knew  that  the  miner  in  the  adjoining  room 
was  boring  a  hole  in  the  wall  and  placing  a 
shot,  notwithstanding  which  knowledge  he 
(the  plaintiff)  continued  to  work  In  the  room 
where  he  was  Injured.  The  defendant  was 
entitled  to  an  instruction  on  contributory  neg- 
llgrence,  but  the  ones  given  (Nos.  4  and  6) 
were  prolix  and  confusing.  There  was  no 
material  conflict  In  the  evidence.  There  were 
but  three  real  Issues  to  submit  to  the  Jury: 
(1)  Did  defendant  exercise  ordinary  care  to 
furnish  plaintiff  with  a  reasonably  safe  place 
In  which  to  work;  (2)  was  defendant  guUty 
of  contributory  n^Ugence;  (8)  the  measure 
of  damages. 

Upon  another  trial,  the  court  will  give  the 
following  Instmctlons: 

"No.  1.  It  was  the  duty  of  the  defendant  to 
exercise  ordinary  care  to  provide  the  plaintiff 
at  the  time  when  and  the  place  where  be  was 
injnred,  with  a  reasonably  safe  place  in  which 
to  work  considering  the  character  and  nature  of 
his  employment;  and  if  the  jury  believe  from 
the  evidence  that  the  defendant  negligently  fail-- 


ed  to  perform  this  duty  and  that  as  a  direct  re- 
sult of  such  failure  (if  anv  such  failure  there 
was)  the  plaintiff  was  injured,  the  jury  will 
find  for  plaintiff;  and  unless  they  so  iJelieve,  or 
if  they  should  believe  as  in  instruction  No.  2, 
they  will  find  for  the  defendant." 

"No.  2.  It  was  the  duty  of  plaintiff,  Moses,  to 
exercise  ordinary  care  for  his  own  safety  at  the 
time  and  place  of  his  injury;  and  if  the  jury 
believe  from  the  evidence  that  he  failed  to  per- 
form this  duty,  and  that  such  faUure  (if  any 
there  was)  upon  his  part,  contributed  to  his  in- 
jury to  such  an  extent  that  but  for  it  he  would 
not  have  received  such  injury,  then  the  jury 
will  find  for  the  defendant,  altough  they  should 
believe  from  the  evidence  that  defendant  was 
negligent  as  defined  in  instruction  No.  1." 

"No.  3.  If  the  jury  find  for  plaintiff,  they  will 
award  him  damages  in  such  sum  as  they  may  be- 
lieve from  the  evidence  will  reasonably  com- 
pensate him  for  such  mental  and  physical  pain 
as  he  has  suffered  and  is  reasonably  certain  to 
suffer,  if  any,  as  the  direct  result  of  liis  inju- 
ries; and,  if  the  jury  believe  from  the  evidence 
that  his  injury  is  permanent,  they  will  award 
him  such  further  sum  as  they  may  believe  from 
the  evidence  will  reasonably  compensate  him 
for  the  permanent  impairment  of  ills  power  to 
earn  money,  if  any,  the  whole  of  said  finding, 
however,  not  to  exceed  the  amount  claimed  m 
the  petition,  $30,000." 

These  3  Instructions,  together  with  one 
defining  negligeuce  and  ordinary  care,  and 
one  permitting  0  or  more  of  the  jury  to  agree, 
are  all  the  lustructious  that  should  be  given. 
If  the  evidence  on  another  trial  be  sub- 
stantially the  same. 

[4]  5.  The  trial  of  the  case  consumed  one 
whole  day.  There  were  16  witnesses  ex- 
amined. There  were  '8  instructions  given. 
The  court  limited  the  argument  to  20  minutes 
on  a  side,  and  we  think  this  time  In- 
sufficient to  present  reasonably  the  several 
matters  necessary  to  be  brought  to  the  at- 
tention of  the  Jury  under  the  evidence  and 
the  instructions  given. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed. 


VASA  CO.  V.  OHIO  VALLEY  BANKING  & 
TRUST  CO, 

(Court  of  Appeals  of  Kentucky.    Nov.  23, 1915.) 

1.  Appeal  and  Ebror  ®=>671— Questions  Re- 
viewable—Sufficienct  or  Evidence— Rkc- 

OBD. 

Where  there  is  no  bill  of  evidence  in  the 
record,  the  court  can  only  determine  whether  the 
pleadings  support  the  judgment. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2887-2872 ;  Dec.  Dig.  «=» 
671.] 

2.  Banks  and  Bankino  ®=3226  —  XAi.Bn.Tn 
or  Bank  to  Odbtombr— Pleadings. 

A  petition,  in  an  action  against  a  bank  by 
its  customer,  wliich  alleges  that  the  customer 
purchased  property  from  a  third  person  for  $6,- 
600,  executing  notes  for  deferred  payment,  that 
the  deed  stipulated  that  if  any  of  the  notes  were 
not  paid  within  30  days  after  maturity  the  whole 
price  should  be<K>me  collectable;  that  a  note  was 
placed  with  the  bank  for  collection ;  that  at  the 
time  of  the  maturity  of  the  note  the  customer 
was  entitled  to  a  credit  on  the  books  of  the  bank 
in  excess  of  the  amount  of  the  note,  which  fact 
was  known  to  the  bank,  but  was  unknown  to  the 
customer ;  that,  by  rcoson  of  the  refusal  of  the 
bank  to  correctly  state  the  customer's  account, 
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the  customer  waa  unable  to  pay  the  note;  and 
that  to  prevent  loss  the  customer  sold  the  prup- 
crt;  fur  $0,000,  though  reaHonably  wurth  $6,500 
— states  no  cause  of  action  for  failing  to  aver 
that  the  customer  could  not  have  raised  the  mon- 
ey to  pay  the  note,  or  could  not  have  made  other 
arrangements  satisfactory  to  the  vendor,  and  for 
failing  to  aver  that  the  property  could  have  been 
sold  for  more  than  |5,000. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  U  867-870;  Dec.  Dig.  «=> 
226.] 

Appeal  from  Circuit  Coart,  Henderson 
County. 

Action  by  the  Vasa  Company  against  the 
Ohio  Valley  Banking  ft  Trust  Company. 
From  a  judgment  tor  defendant,  plaintUF  ap- 
peals.   Affirmed. 

John  C.  Worsham,  of  Henderson,  for  ap- 
pellant Montgomery  Merritt  and  Teaman  ft 
Yeaman,  all  of  Henderson,  for  appellee. 

CARROLL,  3.  The  substance  of  the  peti- 
tion In  this  case  Is:  That  the  Vasa  Com- 
pany, a  corporation.  In  November,  1912,  pur- 
chased a  storehouse  In  the  city  of  Hender- 
son from  Mrs.  Bucholz  for  the  sum  of  $6,- 
500,  executing  Its  notes  for  deferred  pay- 
ments amounting  to  $4,000.  That  the  deed 
to  the  property  provided  that.  If  any  of  notes 
for  the  unpaid  purchase  money  were  not  paid 
within  30  days  after  maturity,  the  whole  of 
the  purchase  money  should  become  collecta- 
ble. That  one  note  for  $300  fell  due  in  May, 
1913,  and  was  before  maturity  placed  with 
the  rianters'  Bank,  now  the  Ohio  Valley 
Banking  ft  Trust  Company,  for  collection, 
and  the  hank  demanded  of  it  payment  of  the 
note.  That  it  did  not,  as  It  then  believed, 
have  the  money  with  which  to  pay  the  note, 
and  Mrs.  Bucholz  notified  It  that  unless  the 
note  was  at  once  paid  she  would  bring  suit 
to  enforce  her  lien.  That,  In  order  to  pre- 
vent loss  of  what  It,  had  paid  on  the  pur- 
chase price,  it  sold  the  house  for  $5,000,  al- 
though It  was  reasonably  worth  $6,500,  los- 
ing thereby  $1,600.  It  further  averred :  That, 
prior  to  the  maturity  of  the  note,  it  kept  an 
account  with  the  bank,  and  during  said  time 
it  had  left  various  notes  with  the  bank  to 
be  discounted  and  placed  to  its  credit,  and 
at  the  time  the  purchase-money  note  matured 
It  was  entitled  to  a  credit  on  the  books  of 
the  bank  of  $2,420,  which  fact  was  known  to 
the  bank  but  was  unknown  to  It,  because  the 
bank  informed  it  that  it  had  no  sum  to  its 
credit  and  refused  to  give  it  a  statement  of 
its  account,  although  the  same  was  demand- 
ed. That  at  the  time  the  note  matured  it 
did  not  have  sufficient  funds,  exclusive  of 
this  $2,420,  to  pay  the  purchase-money  note, 
and,  by  reason  of  the  refusal  of  the  plaintiff 
to  Inform  It  of  the  correct  state  of  its  ac- 
count, it  was  unable  to  pay  the  note.  It  was 
further  averred  that  In  September,  1913.  It 
was  notified  by  the  bank  that  it  hnd  a  bal- 
of  $2,420.     That  If  it  had  known  this 


its  property.  The  answer  was  a  travertw  of 
the  averments  of  the  petition,  and  a  state- 
ment of  fact  On  a  trial  of  the  case  there 
was  a  directed  verdict  for  the  bank,  and  the 
Vasa  Company  appeals. 

[1]  There  Is  no  bill  of  evidence  with  the 
record,  and  so  we  are  concerned  only  with 
the  sufliciency  of  the  pleadings,  or  rather  the 
sufficiency  of  the  answer,  to  support  the  Judg- 
ment, and  there  Is,  of  course,  no  question 
about  this.  Myers  t.  Saltry,  163  Ky.  481. 
173  S.  W.  1138;  Meyers  t.  Same,  164  Ky. 
350.  175  S.  W.  626. 

[2]  But,  aside  from  this,  the  petition  does 
not  state  any  cause  of  action,  and  conse- 
quently. If  the  evidence  were  here,  it  would 
not  help  the  case  for  the  appellant  There  Is 
no  averment  that  it  could  not  have  raised 
the  money  to  pay  this  $300,  or  that  It  could 
not  have  made  other  arrangements  that 
would  have  satisfied  Mrs.  Bucholz,  or  have 
effected  a  postponement  of  the  sale.  There 
Is  no  averment  that  the  property  could  have 
been  sold  at  the  time  It  was  sold  for  more 
than  $5,000.  It  may,  as  averred,  have  been 
reasonably  worth  $6,500,  but  whether  It 
could  have  been  put  on  the  market  and  sold 
for  more  than  $5,000  Is  not  made  to  appear. 

There  are  other  objections  to  the  sufficiency 
of  the  petition,  but  we  are  well  satisfied 
that  it  did  not  state  any  cause  of  action,  and 
the  Judgment  is  affirmed. 


CINCINNATI,   N.   O.   ft   T.   P.    KT.    CO.  v. 

(NOLAN. 
(Court  of  Appeals  of  Kentucky.    Nov.  23, 1915.) 

1.  Nrolioencb  «=>  101— Comparative  Necu- 

GENCK— INJUBIES     TO      SEBVAHT — FBOEBAL 

Kmplotebs'   Liability  Act. 

The  contributor  negligence  of  the  injured 
servant  will,  under  federal  Employers'  Liability 
Act  April  22,  1906,  c.  149,  35  Stat  65  (U.  S. 
Comp.  St.  1913,  H  8657-8605),  only  reduce  the 
recovery. 

[Kd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  8S,  163  164,  167;  Dec.  Dig.  ^=> 
101.] 

2.  Dauaoes     «=>132— Pebsonal     Injubibs- 
Measube. 

An  award  of  $9,500  in  favor  of  a  brakemiu 
22  years  of  age,  who  was  earning  $105  per 
month,  for  an  injury  resulting  in  the  forcing 
of  the  femur  into  the  hip  joint  so  that  the  leg 
became  shortened  and  permanently  stiffened, 
is  not  excessive  in  view  of  the  fact  uiat  a  prior 
jury  had  awarded  $10,000. 

(Ud.  Note. — B^or  other  cases,  see  Damages, 
Cent  Dig.  H  372,  385,  396;  Dec.  Dig.  •S=>132.] 

Appeal  from  Circuit  Court,  Lincoln  Cotmty. 

Action  by  Edward  Nolan  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

K.  S.  Alcorn,  of  Stanford,  and  John  Gal- 
vln,  of  Cincinnati,  Ohio,  for  appellant  Em- 
met Puryear,  Robt.  Harding,  and  John  W. 
Rawllngs,  all  of  Danville,  and  P.  M.  McBob- 


tt  could  have  paid  said  note  and  saved  i  erts.  of  Stanford,  for  appellee. 
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HANNAH,  J.  Edward  Nolan  sued  the  CSn- 
dnnatl,  New  Orleans  &  Texas  Pacific  Bail- 
way  Company,  in  the  Lincoln  drcnlt  conrt, 
to  recover  damages  for  Injnries  received  by 
him  when  a  handhold  on  top  of  a  freight 
car  gave  way  and  precipitated  him  to  the 
ground,  In  the  course  of  hia  employment  as 
head  brakeman  on  one  of  the  defendant's 
trains  at  Steama.  There  was  a  verdict  and 
Judgment  in  plaintifTs  favor  in  the  sum  of 
$10,000,  which  upon  anteal  was  reversed.  C-, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Nolan.  161  Ky.  205, 
170  S.  W.  660.  Upon  a  second  trial,  there 
was  a  verdict  and  Judgment  in  favor  of  the 
plaintiff  In  the  sum  of  $9,600;  and  ibs  de- 
fendant company  again  appeals. 

Appellant  complains  of  the  instruction  on 
the  measure  of  damages,  but  the  instructioa 
given  conforms  to  the  direction  of  this  court 
contained  in  the  opinion  on  the  former  &p- 
peaL 

Appellant  also  complains  of  the  Instruction 
on  contributory  negligence,  but  the  one  giv- 
en Is  that  approved  in  C,  N.  O.  &  T.  P.  By. 
Co.  V.  Goode,  163  Ky.  60,  173  S.  W.  329. 

[1,2]  Appellant  also  complains  that  the 
verdict  is  excessive.  Appellee  at  the  time  of 
the  injury  was  22  years  of  age,  earning  $105 
per  month.  The  injury  was  one  affecting 
the  femur,  or  rather  the  head  of  the  femoc 
(or  hip  bone)  at  the  point  where  It  works 
in  its  socket  In  the  pelvic  bone.  The  evi- 
dence for  the  plaintiff  was  to  the  effect  that 
his  fall  from  the  car  caused  a  fracture  some- 
where about  the  neck  of  the  femur  at  the 
socket,  resulting  in  the  forcing  of  the  bone 
up  into  this  socket — an  impacted  fracture. 
The  injured  leg  is  shorter  than  the  other  by 
an  Inch  or  an  inch  and  a  half ;  and,  accord- 
ing to  the  evidence  for  the  plaintiff,  the 
whole  leg  is  perfectly  stiff,  and  this  condi- 
tion is  doubtless  permanent,  not  only  at  the 
hip,  but  also  at  the  knee  and  ankle.  In  oth- 
er words,  if  the  evidence  for  the  plaintiff  Is 
to  be  given  credence,  he  is  permanently  de- 
prived of  the  use  of  the  entire  injured  leg. 
The  accident  occurred  In  the  night  as  plain- 
tiff was  climbing  down  off  of  the  top  of  a 
freight  car,  he  at  the  time  being  alone.  And, 
althou^  under  the  federal  Employers'  Lia- 
bility Act  (under  which  this  action  was 
brought)  contributory  negligence  on  the  part 
of  the  plaintiff  would  have  reduced  the  re- 
covery, there  was  no  evidence  to  support  any 
claim  for  a  reduction  of  the  damages  on 
that  account  From  the  nature  of  the  in- 
juries, plaintiff's  suffering  must  necessarily 
have  been  Intense,  and  this  suffering  the 
proof  shows  continued  to  the  day  of  trial, 
and  doubtless  will  continue  for  some  time. 
In  view  of  these  circumstances,  and  the  fact 
that  a  former  Jury  fixed  the  damages  at  $10,- 
000,  we  are  unable  to  say  that  the  verdict 
of  $9,600  was  so  excessive  as  to  indicate 
passion  and  prejudice  in  the  assessment  of 
damages  and  to  Justify  a  reversal  of  the 


Judgment  N.  ft  W.  Ry.  v.  Thompson,  161 
Ky.  814,  ITl  S.  W.  451 ;  B.  T.  T.  Co.  v.  Jef- 
fries, 160  Ky.  482,  169  S.  W.  825;  atlzens" 
Telephone  Company  v.  Wakefield,  126  S.  W. 
127. 

Appellant  argues  that  the  verdict  Is  evi- 
dently based  upon  the  assumption  that  plain- 
tiff has  permanently  lost  the  use  of  his  leg, 
and  contends  that: 

"Even  if  the  testimony  tended  to  support  the 
plaintiff  in  his  claims  as  to  his  injuries,  such  a 
verdict  could  not  stand,  if  previous  rulings  of 
this  court  serve  as  a  guide." 

But  the  contrary  Is  true. 

In  the  Jeffries  Case,  supra,  the  plaintiff 
lost  a  leg  and  was  awarded  $10,600,  which 
this  court  held  not  excessive,  and  said: 

"We  have  affirmed  verdicts  in  the  following 
cases  as  not  being  excessive:  L  &  N.  v. 
Moore,  83  Ky.  675,  where  a  brakeman  recover- 
ed a  verdict  for  $9,000  for  the  loss  of  a  leg; 
South  Covington  Street  Ry.  v.  Weber,  82  S.  W. 
986,  26  Ky.  Law  Rep.  922,  a  verdict  for  $10,- 
000  for  the  loss  of  a  child's  hand ;  L.  &  N.  v. 
Smith  [135  Ky.  462],  122  S.  W.  806,  a  verdict 
for  $12,500  where  a  man  forty-four  years  old 
lost  one  hand  and  was  otbervvise  crushed ;  Price 
&  Lucas  C.  &  V.  Co.  v.  Haley  [137  Ky.  305], 
125  S.  W.  720,  a  verdict  for  $9,000  in  favor  of 
a  man  57  years  old  for  the  loss  of  an  arm :  and 
a  ft  O.  By.  V.  Davis,  58  S.  W.  698,  22  Ky. 
Lew  Rep.  1 48,  where  a  boy  9  years  old  recov- 
ered $10,000  for  the  loss  of  a  foot." 

Judgment  affirmed. 


COVER  V.  WILLIAMS. 

(Court  of  Appeals  of  Kentucky.    Nov.  26, 
1915.) 

ApfbaIi  akd  Ebibob  4=31009— Questions  of 

FaCT — (JONFUCTING   EVIDENCE. 

Where  the  evidence  is  conflictinR,  and  on 
consideration  of  the  whole  case  the  mind  is  left 
in  doubt,  so  that  the  court  on  appeal  cannot  de- 
termine with  reasonable  certainty  that  the  chan- 
cellor erred,  his  finding  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |j(  3970-3078 ;  Dec.  Dig.  €=» 
1009.] 

Appeal  from  (Circuit  Court,  Lincoln  County. 

Action  by  B.  G.  Cover  against  Bettle  Wil- 
liams. Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Emmet  Puryear,  of  Danville,  J.  S.  Owsley, 
of  Stanford,  and  Robert  Harding,  of  Dan- 
ville, for  appellant.  P.  H.  McRoberts,  of 
Stanford,  for  appellee. 

CLAT,  C.  Plaintiff,  B.  G.  Gover,  rented 
from  the  defendant,  Mrs.  Bettle  Williams, 
her  farm,  consisting  of  about  235  acres,  locat- 
ed in  Lincoln  county,  for  the  years  1910, 
1911,  and  1912.  By  an  agreed  Judgment  en- 
tered in  the  Lincoln  circuit  conrt  the  rental 
contract  was  terminated  and  defendant  glreu 
possession  of  her  farm  on  December  31,  1911. 
Plaintiff  brought  this  action  against  the  de- 
fendant to  recover  the  snm  of  $977.67,  sub- 
ject to  a  credit  of  $165.93.  His  petition  is 
in  eight  paragraphs,  and  each  paragraph  con- 
tains a  number  of  Items.    Defendant  filed  an 
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answer  and  counterclaim  containing  21  par- 
agrapbs,  denying  the  allegations  of  tUe  peti- 
tion, and  asking  Judgment  on  divers  claims, 
aggregating  $2,197.63,  subject  to  a  credit  of 
$601.35,  leaving  due  her  an  alleged  balance 
of  $1,506.18.  Tbe  case  was  referred  to  the 
master  commissioner  to  hear  proof  and  set- 
tle the  accounts  between  the  parties.  The 
commissioner  made  a  report,  to  which  plain- 
tl£F  filed  numerous  exceptions.  On  the  bear- 
ing by  the  chancellor  the  exceptions  were 
overmled  and  tbe  report  confirmed.  Judg- 
ment was  then  entered  tn  conformity  with 
the  report  In  favor  of  the  defendant  Plain- 
tlfl  appeals. 

We  have  carefully  considered  the  evidence. 
In  every  Instance  It  Is  conflicting.  With  but 
few  exceptions,  plaintiff  and  defendant  are 
the  only  witnesses,  and  he  testifies  one  way, 
whUe  the  defendant  testifies  the  other.  The 
case  is  one,  therefore,  where  the  commission- 
er and  chancellor  believed  one  witness,  rath- 
er than  another.  In  cases  where  tbe  evi- 
dence Is  conflicting,  and  upon  consideration 
of  tbe  whole  case  the  mind  Is  left  In  doubt, 
and  this  court  cannot  determine  with  reason- 
able certainty,  that  the  chancellor  has  erred. 
It  Is  our  rule  not  to  disturb  his  finding. 
Bawllngs  v.  Fish,  151  Ky.  764, 152  S.  W.  941 ; 
Wilson  V.  Ward,  151  Ky.  233,  161  S.  W.  353; 
City  of  West  Covington  r.  Dods,  162  Ky.  617, 
153  S.  W.  964.  Clearly  the  case  Is  one  call- 
ing for  the  application  of  the  above  rule. 

Judgment  affirmed. 


COMMONWEALTH  T.  PARR'S  EXTl. 

(Court  of  Appeals  of  Kentucky.     Nov.  24, 
1915.) 
L  Taxation   ^s>241  —  Exempt  fbom  Taxa- 
tion—Statutes OF  Pdbuc  Chabitt. 

A  home  for  feeble  old  womm,  who  have  no 
estate  of  their  own,  and  who  are  unable  to  pro- 
vide for  themselves  the  necessaries  of  life,  is  an 
institution  of  purely  public  charity  within 
Const.  S  170,  providing  that  institutions  of 
purely  pnblic  charity  shall  be  exempt  from  taxa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  389-393 ;   Dec.  Dig.  «=>241. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Institutions  of  Public 
Charity.] 

2.  Taxatiok    «=»241  —  ExBMPnow  —  Public 

Chabities. 

Tbe  fact  that  a  fund  bequeathed  to  a  trus- 
tee for  tbe  purpose  of  founding  a  home  for  old 
and  destitute  women  is  withheld  by  the  trustee 
and  executor  from  tbe  board  of  managers  of 
the  home,  pending  a  contest  of  the  will,  does  not 
remove  it  from  the  protection  of  Const.  {  170, 
providing  that  institutions  of  purely  public  char- 
ity shall  be  exempt  from  taxation,  since  the 
equitable  title  to  the  fund  was  nevertheless 
vested  in  the  board  of  managers. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {§  389-393 ;   Dec.  Dig.  (S=»241.] 

Appeal    from    Circuit    Court,     Jefferson 
County,  Chancery  Branch,  First  Division. 
Action  by  the  Commonwealth  of  Kentucky 


against  Daniel  O.  Parr's  executor  to  subject 
property  to  taxation.  From  a  Judgment  dis- 
missing the  proceedings,  the  Commonwealth 
ai>peal8.     Affirmed. 

If.  J.  Holt  and  A.  Scott  Bullitt  Go.  Atty., 
both  of  LoulBviUe,  for  the  Commonwealth. 
O'Neal  A  O'Neal,  N.  T.  White,  and  H.  P. 
Beager,  Jr.,  all  of  Louisville,  for  appelle& 

MILLER,  O.  J.  Daniel  G.  Parr,  of  Louis- 
ville, died  testate,  on  December  30,  1903. 
The  Fidelity  Trust  Company  qualified  as  ex- 
ecutor of  his  will.  By  the  eleventh  dansa 
Of  that  Instrument  the  testator  devised  the 
residuum  of  his  estate  to  trustees,  who  were 
directed  to  use  it  in  providing  and  estab- 
lishing, in  the  city  of  Louisville,  or  coanty  of 
Jefferson,  Ky.,  a  permanent  home  for  old  and 
destitute  women  residents  and  citizens  ot  the 
state  of  Kentucky,  to  be  known  as  "Parr's 
Rest"  "where  feeble  old  women,  who  have  no 
estate  of  their  own,  and  who  are  unable  to 
provide  for  themselves  the  necessaries  of 
life,  might  find  shelter  and  rest  In  their  de- 
clining years."  The  trustees  were  directed 
to  form  a  coriKiratlon,  to  be  known  as  "Parr's 
Rest"  for  the  administration  of  the  trust; 
and  that  has  been  done.  Owing  to  a  contest 
over  the  probate  of  the  wUl,  tbe  executor  and 
trustee  refrained  from  turning  over  the  re- 
siduary estate  to  tbe  board  of  managers  of 
Parr's  Rest  pending  the  contest  However, 
<«  Angust  23,  1904,  the  Fidelity  Trust  Com- 
pany, as  executor  and  trustee  under  tbe  will, 
entered  into  a  written  contract  with  the 
board  of  managers  of  Parr's  Rest  which  re- 
cited that  In  consideration  of  the  executor's 
dellyering  to  the  trustees  of  Parr's  Rest  cer- 
tain specified  stocks  and  bonds  of  the  aggre- 
gate value  of  $194,803.68,  the  board  of  man- 
agers of  Parr's  Rest  appointed  the  Fidelity 
Trust  Company  its  agent  to  bold  said  per- 
sonal property  for  said  board  of  managers 
until  the  Ist  day  of  February,  1906,  at  which 
time  the  agency  therein  created  should  ex- 
pire and  said  board  of  managers  should  have 
tbe  right  to  receive  from  Its  said  agent  the 
property  above  described.  The  contract  fur- 
ther provided,  however,  that,  should  a  con- 
test be  filed  against  the  probate  of  the  will 
of  Daniel  O.  Parr,  tbe  agency  should  con- 
tinue until  the  contest  should  be  finally  set- 
tled, or  in  case  no  appeal  should  be  taken 
the  agency  should  continue  until  the  expira- 
tion of  the  time  in  whlcdi  an  appeal  could 
be  taken;  and,  should  no  contest  be  institut- 
ed prior  to  February  1,  1906,  the  agency 
should  then  cease  and  the  personalty  above 
described  should  be  turned  over  to  the  board 
of  managers  of  Parr's  Rest  The  home 
known  as  Parr's  Rest  was  established  and 
opened  for  Inmates  in  December,  1909. 

After  Mr.  Parr's  death,  the  State  Revenue 
Agent  Instituted  proceedings  to  recover  taxes 
np<«  personalty  which  It  was  claimed  Dan- 
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lei  G.  Parr  bad  failed  to  return  for  taxa- 
tion, for  the  years  1900  to  1904,  both  Includ- 
ed; and  that  snit  was  settled  by  the  pay- 
ment of  $2,701^  by  the  executor.  Of  these 
flye  snits  before  us,  which  have  been  consol- 
idated and  heard  as  one  case,  one  was 
brought  by  the  commonwealth  against  the  Fi- 
delity Trust  Company,  as  executor  and  trus- 
tee of  Daniel  G.  Parr's  estate,  and  the  oth- 
ers are  against  Parr's  Rest  and  the  Fidelity 
Trust  Oompany,  trustee  and  agent  of  Parr's 
Rest ;  all  being  for  the  purpose  of  assessing 
for  taxation  for  the  years  1904  to  1909,  in- 
duslTe,  the  residuum  of  the  estate  which 
was  held  during  those  years  by  the  Fidelity 
Trust  Company  under  the  contract  of  agen- 
cy, above  recited.  The  cases  were  dismissed 
by  the  county  court;  and,  upon  an  appeal  to 
the  drcalt  court  and  a  trial  de  novo  in  that 
conrt,  the  chancellor  held  the  property  was 
exempt  from  taxation,  and  dismissed  the  pro- 
ceedings in  that  court.  From  that  Judg- 
ment, the  commonwealth  appeals. 

The  exemption  was  granted  under  section 
170  of  the  Constitution,  which,  among  other 
things,  provides  that,  "Institutions  of  purely 
public  charity"  shall  be  exempt  from  taxa- 
tion.   See,  also,  Kentucky  Statutes,  S  4026. 

[1]  That  Parr's  Rest  is  an  Institution  of 
purely  public  charity,  within  the  meaning  of 
section  170  of  the  Constitution,  there  can  be 
no  question.  6  Cyc.  900 ;  Ford  v.  Ford,  91 
Ky.  575,  16  S.  W.  451,  13  Ky.  Law  Rep.  18S; 
Zable  ▼.  Louisville  Baptist  Orphans'  Home, 
92  Ky.  89,  17  S.  W.  212,  13  Ky.  Law  Rep. 
385,  13  L.  R.  A.  668;  Trustees  of  Kentucky 
Female  Orphan  School  v.  City  of  Louisville, 
100  Ky.  487,  36  8.  W.  921,  19  Ky.  Law  Rep. 
19ie»  40  L.  R.  A.  119;  Commonwealth  v. 
Thomas,  Tmstee,  119  Ky.  208,  83  S.  W.  672, 
26  Ky.  Law  Rep.  1128,  6  L.  R.  A.  (N.  S.)  320; 
Widows'  and  Orphans'  Home  v.  Common- 
wealth, 126  Ky.  386,  103  S.  W.  354,  31  Ky. 
Law  Rep.  775,  16  L.  R.  A.  (N.  S.)  829;  City 
of  Dayton  y.  Trustees  of  Speer's  Hospital, 
165  Ky.  60,  176  S.  W.  361;  Neptune  Fire  En- 
gine A  Hose  Co.  V.  Board  of  Education,  166 
Ky.  1,  178  S.  W.  1138. 

In  the  case  last  above  cited,  we  said: 

"Mr.  Justice  Gray,  when  on  the  Supreme 
Bench  of  Massachusetts,  defined  a  charity  In  its 
legal  sense  as  a  gift  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of  an  indef- 
inite number  of  persons,  either  by  bringing  their 
minds  or  their  hearts  under  the  influence  of 
education  or  reUgion,  by  relieving  their  bodies 
from  disease,  suffering,  or  constraint,  by  assist- 
ing them  to  establish  themselves  in  life,  or  by 
erecting  or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burdens  of 
government.  Jackson  v.  Phillips,  14  AUen 
[Mass.]  566.  It  is  immaterial  whether  the  pur- 
pose is  called  charitable  in  the  gift  itself,  if  it 
IS  BO  described  as  to  show  that  it  is  charitable 
in  its  nature.  Jackson  v.  Phillips,  snpra. 
While  this  last  definition  is  perhaps  not  ns  con- 
cise as  could  be  desired,  it  is  nevertheless  both 
dear  and  comprehensive,  and  is  adopted  by 
Perry  in  his  work  on  Trusts  as  the  most  satis- 
factory definition  of  a  charitable  use;  and  it 
has  lately  been  approved  by  the  Supreme  Court 
«t  Peonaylvaiiia  in  Fire  Insurance  Patnd  ▼. 


Boyd  [120  Pa.  624,  16  Atl.  553.  1  L.  R.  Ai 
417,  6  Am.  St.  Rep.  746],  where  the  distinction 
between  the  motive  and  the  purpose  of  the  gift 
is  pointed  out,  and  the  purpose  declared  to  be 
the  true  teat.  Without  confining  themselves  to 
any  one  definition,  but  looking  at  the  subject  in 
its  broadest  significance,  text-writers  have  gen- 
erally classified  charitable  gifts  as  follows:  (1) 
Gifts  for  eleemosynary  purposes ;  (2)  gifts  for 
educational  purposes;  (3)  gifts  for  religious 
purposes;  and  (4)  gifts  for  public  purposes. 
Bispbam's  Principles  of  Equity,  i  120." 

[2]  Appellant  contends,  however,  that  the 
legal  dtle  to  this  personalty,  aggregating 
$200,000  in  value,  during  the  years  Involved — 
from  1904  to  1909,  Inclusive — was  vested  In 
the  executors  of  Daniel  G.  Parr,  and  that  it 
was  not  devoted  to  any  charitable  purpose 
undl  It  was  actually  turned  over  to  the  man- 
agera  of  Parr's  Rest  in  December,  1909; 
that  the  contract  of  August  23,  1904,  was  a 
mere  pretext  for  the  purpose  of  avoiding  tax- 
ation for  the  years  mentioned,  and  was  of  no 
real  elHcacy,  because  both  the  legal  title  and 
the  possession  of  the  property  were  still  re- 
tained by  the  Fidelity  Trust  Company;  and 
that  although  it  pretended  to  hold  the  prop- 
erty, after  August  23,  1904,  as  agent  for  the 
managers  of  Parr's  Rest,  it  really  held  it  as 
executor  or  trustee  under  the  will. 

We  do  not,  however,  so  understand  the 
case.  The  equitable  title  to  this  fund  was  in 
the  board  of  managers  of  Parr's  Rest  dur- 
ing those  years,  and  the  fact  that  the  statute 
provided  that  the  appeal  to  the  circuit  court 
to  contest  the  probate  of  the  will  by  the  coun- 
ty conrt  might  be  -brought  at  any  time  with- 
in five  years  thereafter  Justified  the  execu- 
tor, In  this  case.  In  retaining  possession  of 
the  fund  until  the  will  was  finally  establish- 
ed. In  no  other  way  could  the  executor  ef- 
fectually protect  Itself,  or  the  estate  In  Its 
hands. 

In  our  opinion,  the  case  Is  not  affected  by 
the  contract  of  August  23,  1904.  It  was  Im- 
material whether  the  Fidelity  Trust  Com- 
pany held  this  fund  as  trustee  under  the 
will  of  Daniel  G.  Parr,  or  as  the  agent  of  the 
board  of  managers  of  Parr's  Rest,  since.  In 
either  case.  It  held  the  property  for  the  use 
and  benefit  of  the  board  of  managers  of 
Parr's  Rest;  and  under  section  170  of  the 
Constitution  Its  property  was  exempt  from 
taxation. 

This  question  was  set  at  rest  by  the  opin- 
ion of  this  court  In  Norton  t.  City  of  Louis- 
ville, 118  Ky.  836,  82  S.  W.  621,  26  Ky.  Law 
Rep.  846.  In  that  case,  the  testator  devised 
the  residuum  of  his  estate  for  the  establish- 
ment of  a  trust  to  be  known  as  "Norton  Trust 
F^ind,"  the  trustees  thereof  to  be  the  same  as 
the  executors  named  in  the  will.  The  dura- 
tion of  said  trust  fund  was  fixed  at  five  years 
from  the  date  of  the  testator's  death,  he  ex- 
pressing the  hope  that  during  that  period  the 
trustees  would  be  able  to  dispose  of  all  of 
the  testator's  real  estate ;  and,  when  that 
end  should  be  accomplished  and  bis  estate 
reduced  to  oasb,  the  trust  f  and  sbpijld  be  ter- 
Jigitized  by  VjOOQIC 


1060 


179  SOUTHWBBTffiRN  BEPORTER 


(Ky. 


mlnated  by  the  trustees  and  the  proceeds  of 
the  fund  paid  to  the  Louisville  Baptist  Or- 
phans' Hom&  The  city  of  Louisville  at- 
tempted to  tax  the  "Norton  Trust  Fund" 
whllie  it  was  in  the  hands  of  the  trustees, 
and  before  it  was  paid  over  to  the  Baptist 
Orphans'  Home.  In  asserting  the  exemption 
of  the  fund  from  taxation,  tliis  court  said: 

"While  the  beneficiary  of  the  trust  fund  is  not 
given  the  immediate  care  and  control  of  it,  it  is 
the  equitable  owner  of  it,  and  it  could  not  right- 
fully be  diverted  to  any  uses  or  purposes  other 
than  those  designated  by  the  testator.  If  the 
condition  required  it,  the  beneficiary  could  by 
appropriate  proceedings  rescue  the  fund  from 
any  misappropriation  of  it.  It  is  the  owner  of 
the  fund,  though  temporarily  controlled  by  oth- 
ers. While  Norton  and  Barr  are  designated  as 
trustees  under  the  will,  stUl  they  are  the  trus- 
tees for  the  beneficial  owner.  They  are  account- 
able to  it  for  the  management  of  the  property 
and  the  execution  of  the  trust.  The  practical 
^ect  of  the  provision  of  the  will  under  consid- 
eration is  that  the  fund  is  given  to  the  or- 
phans' home,  but  it  is  to  be  managed  for  it 
for  the  specified  time  by  the  trustees  named  by 
the  testator.  If  the  income  from  the  property 
or  from  its  proceeds  were  to  go  to  another  dur- 
ing the  five  years,  then  it  would  be  very  clear 
that  the  property  or  fund  should  be  taxed  during 
that  period.  When  one  is  the  equitable  owner 
of  property  and  is  entitled  to  the  income  from 
it,  he  has  the  enjoyment  of  every  benefit  that 
could  come  to  any  one  who  might  own  the  prop- 
erty. To  hold  that  the  property  should  be  taxed 
because  it  is  controlled  by  other  than  the  trus- 
tees of  the  orphans'  home  for  a  specified  period 
is  giving  effect  to  the  shadow,  and  not  the  sub- 
stance, of  things.  •  •  *  In  the  case  at  bar 
it  is  admitted  that  the  entire  proceeds  of  the 
property  sought  to  be  taxed,  and  the  income 
arising  therefrom,  will  go  to  the  orphans'  home 
under  the  wilL  In  our  opinion,  the  property  is 
exempt  from  taxation." 

We  consider  the  Norton  Case,  supra,  as 
concluding  the  case  before  ua. 
Judgment  affirmed. 


AVET  V.  BURNLEY. 

(Court  of  Appeals  of  Kentucky.     Nov.  24, 
1916.) 

Receitkrs     «=»16S— Contracts— iNnrviDtTAi. 

Liability. 

A  receiver  cannot  be  sued  individually  upon 
a  contract  made  by  him  as  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {|  821,  322;  Dec.  Dig.  «=3l68.] 

Appeal  from  Circuit  Court,  Carlisle  Coun- 
ty. 

Action  by  E.  W.  Avey  against  J.  R.  Bum- 
ley.  From  a  Judgment  for  defendant  sustain- 
ing a  demurrer  to  the  petition,  plaintiff  ap- 
Iieals.    Afilrmed. 

E.  T.  Bullock,  of  Clinton,  for  appellant 
John  E.  Kane,  of  Bardwell,  for  appellee. 

MILLER,  0.  J.  The  appellant  Avey  pros- 
ecutes this  appeal  from  a  judgment  of  the 
circuit  court  which  sustained  a  demurrer  to 
his  petition  seeking  a  judgment  against 
Burnley  for  $312.40. 

The  petition  alleges  that  in  a  suit  pending 
in  the  Carlisle  circuit  court  between  E.  W. 


Avey  and  S.  W.  Abies,  invc^viiig  a  settlement 
at  accounts  between  them,  the  defendant, 
J.  B.  Burnley,  was  appointed  receiver,  with 
instructions  to  take  charge  of  certain  proper- 
ty, including  some  growing  com,  in  which 
Avey  and  Abies  had  an  interest  and  to  gath- 
er the  com  and  crib  and  sell  it  and  report 
his  acts  as  receiver  to  the  court ;  that  Bum- 
ley  qualified  as  receiver,  and  at  bis  sale  of 
the  property  the  plaintiff,  E.  W.  Avey,  bought 
the  com,  which  was  in  two  cribs  on  the  place, 
for  55  cents  per  bushel,  at  the  crib;  that 
Burnley  represented  to  Avey  there  were 
1,791  bushels  of  com  in  the  two  cribs,  and 
that  Avey  was  to  pay  him  J985.05  therefor, 
which  was  at  the  agreed  price  of  55  cents  per 
bushel;  and  that  Avey  paid  said  sum  to 
Burnley. 

The  petition  further  states  tli^t  there 
were  only  1,223  bushels  of  com  in  the  two 
cribs,  and  that  Avey  demanded  of  Burnley 
that  he  repay  him  $312.40  for  the  shMtage, 
which  amounted  to  568  bushels,  and  that 
Burnley  refused  to  repay  any  part  of  it 

The  petition  alleges  that  Avey  bought  the 
corn  from  Burnley  as  receiver,  while  Bum- 
ley  is  sued  individually.  There  Is  no  allega- 
tion of  bad  faith  upon  the  part  of  Burnley; 
and  it  does  not  appear  whether  he  has 
turned  the  purchase  money  he  received  for 
the  com  into  court,  or  still  has  it 

Passing  the  question  whether  a  petltl(» 
against  a  receiver  should  affirmatively  show 
that  permission  to  sue  the  receiver  had  been 
granted  by  the  court  appointing  him,  there 
can  be  no  doubt  that  the  petition  in  this 
case  is  insufficient,  because  Avey  sues  Bum- 
ley  individually  ma  a  contract  made  with 
him  as  receiver. 

Judgment  affirmed. 


MASON  COUNTY  et  aL  v.  HAYSWOOD 

HOSPITAL  OP  MAYSVILLE. 

(Court  of  Appeals  of  Kentucky.    Nov.  23, 19Uk) 

Taxation    «=»241— Bxkmptiokb— HospftaI/- 

CONSTITUTIONAL  PbOVISIONS — "INSTITUTIOR 

OF  Purely  Public  Charity." 

Under  Const.  §  170,  exempting  institntioM 
of  purely  public  charity  from  taxation,  a  hospi- 
tal incorporated  by  trustees  as  a  charitable  coi^ 
poratiun,  having  no  capital  stock  and  holdiog 
property  for  the  maintenance  of  a  hospital  for 
the  treatment  of  sick  and  disabled  persons  and 
for  medical  and  surgical  treatment  and  the 
maintenance  of  poor  persons  not  able  to  provide 
it  for  themselves,  mamtained  without  pecuniary 
profit  and  having  funds  invested  the  incpine  of 
which  was  used  solely  in  meeting  its  necessary 
expenses,  was  an  "institution  of  purely  public 
charity,"  whose  invested  fund  was  exempt  from 
taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  389-393 ;  Dec.  Dig.  «=>241. 

For  other  definitions,  see  Words  and  PhrasM, 
First  and  Second  Series,  Institution  of  Public 
Charity.] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  for  injunction  by  the  Hayswood 
Hospital  of  Maysville  against  Mason  County 
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and  others.    Jadgment  for  plalntlfl,  and  de- 
fendants appeal.    Affirmed. 

W.  H.  Reee,  of  Maysville,  for  appellants. 
Wortbington,  Cochran  &  Browning,  of  Maya- 
Tllle,  for  appellee, 

NUXN,  J.  Upon  the  plea  that  It  la  an  In- 
stitution of  purely  public  charity  appellee 
brought  this  action  to  restrain  the  sheriff 
and  assessor  of  Mason  county  from  listing 
for  taxation,  or  lev>lng  upon,  or  selling  any 
of  Its  property  for  taxes.  Appellants  de- 
murred to  the  petition.  The  demurrer  being 
overruled  they  bring  this  appeal,  having  de- 
<lined  to  plead  further.  Only  two  questions 
are  raised  for  decision:  (1)  Is  the  appellee 
an  institution  of  purely  public  charity  with- 
in the  meaning  of  section  170  of  the  Ken- 
tncky  Constitution?  (2)  If  an  Institution  of 
pnrely  public  charity  does  the  exemption 
from  taxation  apply  to  its  property  which  Is 
not  directly  connected  with  the  hospital  and 
not  used  for  hospital  purposes,  although  the 
Income  therefrom  is  used  solely  in  meeting 
the  necessary  expense  of  the  hospital? 

The  idea  of  this  hospital  originated  in 
190T,  with  Mrs.  Mary  V.  Wilson,  an  elderly 
widow  residing  in  Maysville.  She  conceived 
the  idea  of  founding  the  hospital  and  con- 
veyed the  property  now  used  as  a  hospital  to 
Dr.  Thos.  B,  Pickett  J.  Foster  Barbour, 
Clarence  h.  Sallee,  and  A  M.  J.  Cochran,  as 
trustees,  and  gaVe  them  poweirs  of  succes- 
sion. Tlie  trust  imposed  was:  "The  es- 
tablishment and  maintenance  and  operation 
on  said  premises  of  a  hospital  for  the  treat- 
ment of  sick  iand  disabled  persons."  The 
trustees  were  directed  to  adopt  and  put  In 
force  such  rules  and  regulations  as  would 
best  carry  out  the  trust.  If  need  be  they 
might  Incorporate,  and  If  the  Incorporation 
issued  stock  then,  "If  any  returns  arise  from 
said  stock  they  will  apply  them  In  providing 
treatment  in  said  hospital  for  the  worthy 
poor  of  Maysville."  The  conveyance  further 
stipulated  that  the  trustees  "are  to  render 
their  services  without  compensation." 

The  trust  was  accepted,  and,  in  1908,  the 
trustees  formed  a  corporation  under  the  pro- 
visions of  sections  879  to  883,  inclusive,  of 
the  Kentucky  Statutes.  The  trustees  were 
the  Incorporators  "as  a  charitable  corpora- 
tion having  no  capital  stock,  under  the  cor- 
porate name  of  'Hayswood  Hospital.'" 

In  1911  the  corporation  accepted  from  Mrs. 
Fannie  A.  Hays  a  conveyance  of  a  tract  of 
land  situated  five  miles  from  Maysville,  con- 
taining about  150  acres.  The  trust  expressed 
In  the  deed  was  to  provide  at  the  hospital 
"medical  and  surgical  treatment,  and  for 
necessary  maintenance  while  undergoing 
treatment,  to  poor  persons  In  need  of  same, 
and  not  able  In  whole  or  part  to  provide  the 
same  for  themselves."  This  conveyance  also 
stipulated  that  the  trustees  shall  serve  with- 
out compensation.     In  1012,   Mcllvaney  de- 


vised $1,000  and  his  residuary  estate  to  the 
hospital  in  trust  for  the  purpose  of  e.st«blish- 
ing  a  "free  ward  for  the  treatment  of  chil- 
dren whose  parents  or  friends  are  not  able  to 
pay  for  their  treatment,  the  trustees  to  be 
the  sole  Judges  of  who  may  receive  free 
treatment."  Since  then  the  trustees  have  re- 
ceived upon  substantially  the  same  terms 
two  other  bequests  aggregating  $4,800.  The 
above  is  all  the  property  owned  by  the 
hospital.  It  is  alleged  in  the  petition  that 
the  trustees  have  maintained  and  operated 
the  hospital  pursuant  to  the  trust  provisions 
of  the  deeds  referred  to  and  from  which  "no 
private  pecuniary  profit  has  ever  been,  or  can 
ever  be  derived";  they  have  made  valuable 
and  permanent  Improvements  on  the  hospital 
property,  and  equli^ied  it  with  medical  and 
surgical  appliances,  and  employed  trained 
nurses  and  attendants. 

The  funds  with  which  the  hospital  has 
been  equipped  and  operated  "have  been  de- 
rived in  part  from  private  donations  •  •  • 
and  in  part  from  the  moneys  received  from 
sick  and  disabled  persons  who  have  been 
treated  therein  •  •  •  the  receipt  from 
patients  at  plalntlfT's  hospital  have  never 
been  sufficient  to  defray  the  expense  thereof 
and  keep  up  and  maintain  the  hospital,  nor 
is  It  the  purpose  of  plaintiff  ever  to  make 
It  a  paying  institution.  It  has  kept  the  bal- 
ance of  the  money  so  given  it,  after  paying 
for  needed  improvements  and  repairs,  invest- 
ed so  as  to  yield  an  income  to  be  applied  to 
the  making  up  of  the  deficiency  In  the  neces- 
sary running  expenses;  In  other  words,  as 
an  endowment  fund.  This  fund  amounts  to 
about  $11,500.  •  •  •  The  purpose  of 
plaintiff  is  as  soon  as  it  can  be  done  to  make 
other  Improvements  on  said  hospital  build- 
ing." 

We  are  of  opinion  that  the  petition  suf- 
ficiently shows  that  the  hospital  is  an  insti- 
tution of  purely  public  charity.  It  Is  not 
operated  for  profit.  It  Is  unnecessary  to  en- 
tei*  into  an  extended  discussion  of  the  ques- 
tions raised,  for  both  have  many  times  been 
passed  on  by  this  court.  The  recent  cases  of 
City  of  Dayton  T.  Speer's  Hospital,  165  ICy. 
56,  176  S.  W.  861;  Commonwealth  v.  Board 
of  Education  of  Methodist  Episcopal  Church, 
166  Ky.  610,  179  S.  W.  686,  and  many  other 
cases  therein  cited,  conclusively  settle  the 
question.  Since  the  opinion  of  the  lower 
court  Is  in  harmony  with  the  law  as  set  forth 
in  these  opinions,  the  Judgment  is  affirmed. 


GAT  et  aL  ▼.  BRENT. 
(Court  of  Appeals  of  Kentucky.    Nov.  23,  1915.) 
1.  CoNsirruTioNAi.  IiAw  «=s240  —  Monopo- 
lies <&=>10-EquAL  Pbotection  of  Law  — 
Fools  ano  Combines. 

Ky.  St.  S|  3915-3021,  proViding  that  it 
shall  be  unlawful  for  any  association  or  person 
to  become  a  member  of,  or  in  any  way  interested 
m,  any  pool,  trust,  combine,  agreempnt,  or  con- 
federation for  the  purpose  of  regulating,  con- 
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trolling,  or  fixing  the  price. of  tmy  merchandise, 
manufactured  article,  or  propertr,  fixing  a  pen- 
alty for  yiolatlon  thereof,  and  making  void 
agreements  contrary  thereto,  ia  not  unconstitu- 
tional  as  being  discriminatory, 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §;  688,  692,  693,  697-699; 
Vec  Dig.  «=>240;  MonopoUes,  Cent  Dig.  !  9: 
Dec  Dig.  «=»10.] 

2.   CONSTITUTIONAI.     IjA.W     ^»30— CONSTBITO- 

TiON— Self-£:xecutino  Pbovibions. 

Const.  §  198,  providing  that  it  shall  be  the 
duty  of  the  General  Assembly  from  time  to  time 
to  enact  such  laws  as  may  be  necessary  to  pre- 
vent all  trusts,  pools,  combinations,  or  other  or- 
ganizations "from  combining  to  depreciate  be- 
low its  real  value  any  article  or  to  enhance  the 
value  of  any  article  above  its  real  value,"  does 
not  contravene  any  provision  of  the  federal  Con- 
stitution, since  it  is  not  self-executing. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  82 ;  Dec.  Dig.  iS=>30.] 

S.  CONSTITCTIOKAI,  LAW  «=>296  —  MONOPO- 
LIES «=>10— Due  Pbocess— Validity. 

Ky.  St.  I  3941a,  providing  in  substance 
that  it  shall  be  lawful  for  any  number  of  per- 
sons to  combine,  unite,  or  pool  crops  of  wheat, 
tobacco,  and  other  farm  products  raised  by  them 
for  the  purpose  of  classifying,  holding,  and  dis- 
posing of  the  same  in  order  to  obtain  a  higher 
price  than  they  could  b^  selling  separately,  is 
void,  since  it  is  in  conflict  with  the  fourteenth 
amendment  of  the  federal  Constitution;  it  not 
being  possible  when  such  section  is  construed  in 
connection  with  Const.  |  198,  forbidding  com- 
binations to  enhance  or  depreciate  values  of 
merchandise,  and  Ky.  St.  {{  3915-3921  forbid- 
ding combinations  in  regulatioD  of  trade,  to  de- 
termine with  reasonable  certainty  when  the 
Srice  of  an  article  liaa  been  enhanced  above  or 
epreciated  below  Its  real  value. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gf  325-838,  840-846;  Dec. 
Dig.  <8=>296 ;  Monopolies,  Cent  Dig.  }  9 ;  Dec. 
Dig.  «=>10.] 

4.  Statutes  «=s>143— Amendmehi^TJnconsti- 
totionai.  alosndicentb. 

Since  the  validity  of  a  constitatioBal  enact- 
ment cannot  be  impaired  by  an  unconstitutional 
amendment,  the  amendment  of  Ky.  St  Si  3915- 
3921,  prohibiting  the  regulation  or  fixing  of 
prices  of  commodities  of  any  Itind,  by  the  uncon- 
stitutional act  of  1906  (Acts  1906,  c.  117;  Ky. 
St.  §  3941a),  legalizing  pools  of  farm  products 
does  not  affect  the  validity  of  the  act  amended. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  211 ;  Dec.  Dig.  ig=143.] 

5.  Contracts    "S^lie— Validitt— Contbaots 
iw  Restraint  of  Trade. 

Since  the  common-law  doctrine  of  restraint 
of  trade  is  in  force  in  this  state,  unaffected  by 
Const.  I  198,  providing  that  it  shall  be  unlawful 
to  form  combinations  to  depreciate  below  or  en- 
hance above  real  value,  the  value  of  any  arti- 
cle, or  Ky.  St  f  3841a,  legalising  pools  of  farm 
products,  an  executory  contract  for  the  purchase 
of  blue  grass  seed,  pursuant  to  a  private  agree- 
ment to  form  a  pool  to  restrain  trade  in  such 
commodity,  was  unenforceable  when  it  appear- 
ed that  the  parties  seeking  the  enforcement  of 
the  contract  did  so  to  secure  a  monopoly  in  the 
commodity  by  controlling  the  market  and  sup- 
pressing competition. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f{  542-552;  Dec  EMg.  «=>116.] 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  David  S.  Gay  and  others 
against  N.  Ford  Brent.  Front  a  Judgment 
dismissing  the  petition,  plaintiffs  appeaL  Af- 
firmed. 


fflieltv,  Nortbcatt  <fc  Shelby,  of  Lexington, 
Talbott  ft  Wbitley,  pic  Paris,  B.  S.  Joaett.  of 
Lonlsvllle,  and  B.  B.  Jonett  and  J.  M.  Steven- 
son, both  of  Winchester,  for  appellants.  Pen- 
dleton, Bush  ft  Bush,  of  Winchester,  and 
Harmon  Stitt  and  Beuben  Hutchcraft,  both 
of  Paris,  for  appellee. 

CABROLL,  J.  Briefly,  the  facts  ot  this 
case  are  these:  Previous  to  1906  David  S. 
Gay,  3.  S.  Wilson,  E.  F.  Spears  &  Son,  and 
N.  Ford  Brent  were  dealers  In  Kentucky  blue 
grass  seed,  each  of  them  doing  business  In 
comx>etitlon  with  and  Independent  of  the  oth- 
ers. About  90  per  cent  of  the  blue  grass 
seed  of  the  world  Is  produced  in  Kentucky, 
and  in  the  years  previous  to  1906  clean  blue 
grass  seed  had  been  selling  at  from  80  cents 
to  $1.35  a  bushel,  the  usual  price  being  $1.25 
a  bushel.  In  June,  1906,  Gay,  W^llson,  and 
Spears  ft  Son  conceived  the  purpose  of  secur- 
ing control  of  the  blue  grass  seed  market, 
and  in  execution  of  this  plan  they  entered 
into  a  private,  written  contract,  which  is  set 
out  In  full  In  the  opinion  written  In  this  case 
when  it  was  here  before  and  that  may  be 
found  In  149  Ky.  615,  149  S.  W.  915,  41  U  B. 
A.  (N.  S.)  1034. 

After  this  agreement  was  entered  into,  and 
pursuant  to  its  terms,  and  to  accomplish  the 
Intended  object,  the  parties  to  the  agreement 
at  once  commenced  to  buy  all  of  the  blue 
grass  seed  available,  their  purchases  includ- 
ing the  seed  owned  by  farmers  as  well  as 
dealers.  Among  the  purchases  of  seed  so 
made  was  a  large  quantity  bought  from  Brent 
at  $1.30  per  bushel.  When  the  time  arrived 
for  the  delivery  of  this  seed  by  Brent  he 
refused  to  perform  the  contract,  and  there- 
upon Gay,  Wilson,  and  Spears  ft  Son,  who 
are  doing  business  under  the  name  of  the 
Kentucky  Blue  Grass  Seed  Company,  brought 
suit  against  Brent  to  recover  damages  for  a 
breach  of  the  contract,  alleging  in  the  peti- 
tion that  between  the  time  the  contract  was 
entered  Into  and  the  time  specified  for  the 
delivery  of  the  seed,  It  had  advanced  38 
cents  per  bushel,  and  had  he  performed  his 
contract  they  would  have  realized  a  profit  ot 
this  sum. 

In  the  answer  to  this  petition,  which  Is  set 
out  at  length  in  the  former  (pinion,  Brent 
charged  that  the  purpose  of  the  agreement 
between  Gay,  Wilson,  and  Spears  &  Son,  of 
which  agreement  he  was  Ignorant  when  he 
contracted  to  deliver  the  seed,  was  to  control 
the  blue  grass  seed  market  and  create  a 
monopoly  In  unreasonable  and  unlawful  re- 
straint of  trade,  and  to  thereby  increase  the 
cost  of  blue  grass  seed  to  the  public.  He  fur- 
ther averred  that  in  entering  into  this  agree- 
ment Gay,  Wilson,  and  Spears  ft  Son  intend- 
ed to  and  did  form  and  create  a  trust,  com- 
bine and  pool  in  violation  of  the  statute  law 
of  the  state  for  the  purpose  of  enhancing  the 
price  of  blue  grass  seed  above  its  real  value, 
and  that  immediately  after  one  object  of  the 
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pool  bad  heea  acocmpUjshed  In  practically  se- 
curing control  of  the  blue  grass  market,  tbey 
did  arbitrarily  raise  tbe  price  of  blue  grass 
seed  above  Its  real  value.  To  tbls  answer  a 
general  demurrer  was  sustained,  and  from 
the  Judgment  of  the  lower  court  holding  that 
bis  anawer  did  not  present  a  defense,  Brent 
prosecuted  an  appeal  to  this  court 

In  the  course  of  the  opinion  of  tbls  court 
holding  that  tbe  answer  presented  a  good 
defense  on  which  Brent  was  entitled  to  go  to 
trial,  it  was  said: 

"Nor  do  we  find  it  necessary  in  disposing  of 
tbe  case  to  coosider  at  all  tbe  anti-trust  statutes 
of  the  state.  Leaving  out  of  view  entirely  tbe 
applicability  of  tbe  anti-trust  statutes,  we  think 
the  controuing  and  decisive  question  in  the 
case  is:  Did  tne  averments  of  tbe  answer,  which 
must  be  treated  as  true,  state  tbe  defense  of  an 
unlawful  and  nnreasoDable  restraint  of  trade  up- 
on wbicb  Brent  was  entitled  to  introduce  evi- 
dence   and    have    a    decision    on    the    merits? 

•  •  •  It  will  also  be  noticed  that  the  answer 
in  substance  charged  that  tbe  partnership  or 
agreement  entered  into  between  Gay  and  bis  as- 
sociates had  for  its  purpose  the  creation  of  a 
trust  and  monopoly  to  control  the  blue  grass 
seed  market  of  the  country,  and  to  fix  and  regu- 
late tbe  price  at  which  tbe  seed  should  be  sold ; 
and  that  in  pursuance  of  this  purpose  and  to 
carry  it  into  effect  the  purchase  of  the  carload 
of  seed  from  Brent  was  one  of  many  purchases 
undertaken  in  execution  of  the  plan  to  control 
and  monopolize  the  market  and  fix  and  regulate 
tbe  price  of  the  seed." 

In  answer  to  the  argument  tbat  tbe  pur- 
cbase  of  tbe  seed  from  Brent  Involved  only 
a  small  part  of  tbe  blue  grass  seed  then  on 
tbe  market,  and  therefore  It  should  not  be 
treated  as  an  Illegal  arrangement,  or  as  an 
unreasonable  or  unlawful  agreement  In  re- 
straint of  trade,  tbe  court  said,  quoting  with 
approval  from  the  opinion  In  Merchants'  Ice 
&  Cold  Storage  Ck>.  ▼.  R<^rman,  1^  Ky.  630, 
128  S.  W.  B99,  30  I*  R.  A.  (N.  8.)  973,  137 
Am.  St  Rep.  300;  and  applying  it  to  tbe 
facts-  of  the  Brent  Case: 

"But  the  validity  of  this  particular  contract 
cannot  be  determined  by  looung  at  it  alone.  It 
must  be  considered  in  connection  with  the  others 
of  which  it  was  and  is  a  part,  and  when  so  con- 
sidered in  connection  with  the  circumstances  un- 
der which  it  was  entered  into  and  the  conditions 
tbat  gave  rise  to  its  execution,  we  find  that  it 
was  only  one  of  a  number  of  like  contracts  se- 
cured about  the  same  time  by  the  Merchants' 
Refrigerating  Company  In  furtherance  of  the 
purpose  to  obtain  control  of  the  ice  market  and 
effectually  destroy  substantial  competition.  In 
short,  we  think  it  is  plain  tbat  the  purpose  In 
the  minds  of  tbe  parties  to  this  transaction  was 
to  purchase  the  National  Ice  &  Cold  Storage 
Ckimpany  and  Robrman's  interest  therein,  as  a 
link  in  ue  chain  tbat  would  finally  bind  all  the 
consnmers  of  ice  in  LouisvUle  to  the  wheels  of 
a  single  concern,  thereby  creating  a  condition 
that  would  enable  the  purchaser  to  control  the 
market  and  stifle,  if  not  suppress,  competition. 

*  *  *  If  a  contract  is  made  that  suppresses 
CMnpetition,  and  controls  the  market,  and  tbat 
contract  is  entered  into  between  those  who  have 
theretofore  engaged  in  competition  in  tbe  market 
sought  to  be  controlled,  it  is  a  contract  in  re- 
straint of  trade.  It  may  be  more.  It  may 
amount  to  a  trust  or  conspiracy  or  a  monopoly, 
but  it  is  nevertheless  a  contract  In  restraint  of 
trade.  To  restrain  trade  is  the  essential  feature 
of  tbe  contract— tbe  reason  why  it  was  made. 
If  trad*  that  is  in  competition  could  not  b« 


restrained,  the  promoters  wonld  not  go  into  the 
scheme;  and  when  such  a  contract  is  made, 
whatever  form  it  may  assume,  or  by  whatever 
name  it  may  be  called,  and  although  it  may  be 
reached  under  tbe  law  of  monopolies,  trusts,  and 
conspiracies.  It  will  be  declared  void  as  being 
in  unreasonable  restraint  of  trade." 

It  was  further  said  In  tbe  opinion: 

"Nor  do  we  think  that  in  ruling  that  the 
scheme  of  Gay  and  Company  was  an  agreement 
in  restraint  of  trade,  we  hare  unduly  extended 
the  scope  of  the  principle  upon  which  the  doc- 
trine rests.  It  is  true  that  by  the  common-law 
contracts  treated  as  being  in  restraint  of  trade 
were  limited  to  contracts  having  for  their  pur- 
pose the  purchase  of  some  trade  or  business,  as 
a  part  of  which  the  seller  agreed  not  to  engage 
in  tbe  trade  or  business  he  had  disposed  of. 
But  in  dealing  with  conditions  brought  about  by 
modern  business  methods,  it  has  been  found  nec- 
essary for  the  public  good  to  extend  the  com- 
mon-law prohibition  against  contracts  in  re- 
straint of  trade  to  states  of  case  involving  more 
than  the  mere  purchasing  and  selling  of  a  trade 
or  business,  so  as  to  ^ve  the  courts  for  the  good 
of  the  public  authority  to  prevent  as  much  as 
possible  combinations  and  arrangements  having 
for  their  purpose  the  creation  of  a  monopoly,  the 
control  of  prices,  and  the  suppression  of  compe- 
tition. Addyston  Pipe  &  St^l  Co.  v.  United 
State^  175  U.  S.  211  [20  Sup.  Ct  96],  44  Li 
Sd.  lo6. 

"The  restraint  of  trade  may  be  accomplished 
in  more  ways  than  one.  Every  business  scbemd 
tbat  has  for  its  purpose  the  control  of  the  mar- 
ket and  the  fixing  of  prices,  necessarily  tends  to 
restrain  trade  and  suppress  competition  in  tbe 
article  sought  to  be  controlled.  But  when  the 
doctrine  was  first  recognised  conditions  were 
such  that  tbe  public  good  only  required  that  it 
be  applied  to  contracts  of  sale  and  between  the 
parties  to  the  contract  It  Is,  however,  manifest 
that  if  this  wholesome  principle  of  the  common 
law  should  be  confined  to  tbe  narrow  limits  that 
were  sufficient  In  its  origin,  it  would  be  wholly 
inadequate  to  correct  the  evils  that  modern 
trade  conditions  have  produced.  And  so,  taking 
for  a  foundation  the  principle  that  illegal  and 
unreasonable  restraint  of  trade  is  obno^ous  to 
the  spirit  of  the  law,  the  range  of  this  princi- 
ple will  be  extended  to  meet  the  requirements 
of  to-day  and  to  embrace  every  condition  in 
which  an  unlawful  attempt  is  made  to  restrain 
trade  and  control  the  marset  and  suppress  com- 
petition by  whatever  means  these  ends  are 
sought  to  be  accomplished." 

On  the  trial  of  the  case,  after  It  was  re- 
manded, the  law  and  facts,  by  agreement 
were  submitted  to  tbe  trial  court  and  in  a 
Judgment  and  an  opinion  holding  tbat  Gay, 
Wilson,  and  Spears  ft  Son  could  not  main- 
tain the  action,  the  trial  court  said,  in  bis 
findings  of  law,  that: 

"The  Kentucky  statutes  against-  pools,  trusts, 
and  conspiracies  do  not  apply  to  contracts  in  re- 
straint of  trade.  Contracts  in  restraint  of  trade 
are  controlled  by  the  common  law,  and  when 
they  are  unreasonable,  they  are  declared  to  be 
void.  A  contract  entered  into  between  those 
who  have  theretofore  engaged  in  competition 
with  reference  to  any  particular  product  or  com- 
modity, which  suppresses  competition  and  con- 
trols the  market  mth  reference  to  tbat  product 
or  commodity,  is  in  unreasonable  restraint  of 
trade ;  and  this  suppression  is  not  required  to  be 
total  In  order  to  bnng  it  within  the  condemna- 
tion of  the  law.  When  the  enforcement  of  an 
executory  contract  would  be  a  step  in  the  per- 
fection of  a  scheme  to  restrain  trade  in  a  prod- 
act  or  commodity,  the  law  will  not  aid  the  per- 
fection of  such  a  scheme  by  enforcing  saeb  an 
executory  contract" 
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In  his  flndings  of  fact  the  court  said: 

"It  was  not  the  purpose  of  the  plaintiffs  in  en- 
tering into  the  written  agreement  of  June  1, 
1900,  to  fix  the  price  of  blue  grass  seed  above 
its  real  value.  The  purpose  of  the  parties  in 
entering  into  that  agreement  was  to  establish 
a  stable  market  for  blue  grass  seed,  and  thereby 
enable  the  producers  to  realise  a  fair  and  reason- 
able price  for  it  The  effect  of  that  agreement 
and  what  was  done  under  it  by  the  plaintiffs 
was  to  substantially  suppress  competition  in  the 
purchase  of  blue  grass  seed.  The  purchase  of 
the  carload  of  seed  from  defendant  was  a  parf 
of  a  scheme  of  plaintiffs  to  control  the  blue 
grass  seed  market  and  make  effective  the  agree- 
ment of  June  1,  1906.  It  follows  from  these 
views  and  these  findings  of  law  and  fact  that 
the  defense  of  unreasonable  restraint  of  trade 
has  been  sustained  by  the  defendant,  and  it  is 
therefore  adjudged  that  the  petition  be  diamiss- 

From  that  Judgment  this  appeal  Is  prose- 
cutecL 

In  the  argoment  on  this  appeal  counsel 
for  appellants  do  not  contend  that  the  par- 
pose  of  the  agreement  between  Gay,  Wilson, 
and  Spears  &  Son  was  not  to  secure  control 
of  the  blue  grass  seed  market  and  thereby 
suppress  competition.  They  rest  their  claim 
for  reversal  on  the  ground  that  the  common 
law  doctrine  Invalidating  executory  contracts 
in  restraint  of  trade,  has  been  abrogated  by 
the  Constitution  and  statutes  of  this  state, 
and  therefore,  assuming  the  correctness  of 
the  finding  of  the  trial  court,  that  "it  was 
not  the  purpose  of  the  plaintiffs  in  entering 
into  the  written  agreement  of  June  1,  1906, 
to  fix  the  price  of  blue  grass  seed  above  its 
real  value,"  but  only  to  "establish  a  stable 
market  for  blue  grass  seed,  and  thereby  en- 
able the  producers  to  realize  a  fair  and  rea- 
sonable price  tor  it,"  they  Insist  that  the 
Judgment  should  be  reversed  with  directions 
to  enter  a  Judgment  In  favor  of  Gay,  Wiil- 
s<Hi,  and  Spears  &  Son  tor  the  amount  of 
damages  they  sustained  by  reason  of  the 
breach  of  the  contract 

We  do  not  find  ourselves  quite  able  to 
agree  with  the  finding  «f  the  lower  court 
that  the  purpose  of  the  agreement  was  not 
to  enhance  the  price  of  blue  grass  seed  above- 
its  real  value;  but  not  regarding  this  ques- 
tion as  a  material  one  in  the  disposition  of 
the  case,  we  will  not  extend  the  opinion  in 
stating  the  reasons  why  we  have  reached, 
on  this  issue  of  fact,  a  different  conclusion 
from  that  arrived  at  by  the  lower  court 
For  entertaining  the  view  that  the  contract 
between  Brent  and  Gay,  Wilson,  and  Spears 
&  Son  was  in  restraint  of  trade  we  will  at 
once  go  to  a  consideration  of  the  main  ques- 
tion, which  is  whether  the  common-law  doc- 
trine of  restraint  of  trade,  as  set  forth  in 
the  opinion  from  which  we  have  quoted,  is 
yet  in  force  in  this  state  and  available  as  a 
defense  in  the  attempted  enforcement  of  an 
executory  contract,  when  the  facts  show 
that  the  parties  seeldng  the  enforcement  of 
the  contract  are  doing  so  with  the  purpose 
of  securing  a  monopoly  In  a  commodity  by 
controlling  the  market  and  suppressing  com- 


petition in  the  article  that  is  the  subject- 
matter  of  the  executory  contract. 

An  understanding  and  disposition  of  this 
question  makes  it  necessary  that  we  shoold 
set  forth  at  some  length  the  state  of  the 
Ck>nstltutlon  and  statutory  law  in  this  state 
on  the  subject  of  pools,  trusts,  and  monopo- 
lies, and  the  construction  that  has  been  put 
on  these  laws  by  this  court  as  well  as  by  the 
Supreme  Court  of  the  United  States. 

The  first  statute  enacted  by  the  Legisla- 
ture of  this  state  prohibiting  the  formation 
of  trusts,  pools,  and  monopolies  for  the  pur- 
pose of  regulating,  controlling,  or  fixing  the 
price  of  an  article  became  a  law  in  1890,  and 
may  be  found  In  sections  3915-3921,  inclu- 
sive, of  tlie  Kentucky  Statutes.  The  sub- 
stance of  this  act  was  that  it  should  be  un- 
lawful for  any  corporation,  partnership,  as- 
sociation, or  person  to  become  a  membo'  of 
or  in  any  way  interested  in  any  pool,  trust, 
combine,  agreement,  or  confederation  with 
any  other  corporation,  partnership,  associa- 
tion, or  person  for  the  purpose  of  regulating, 
controlling,  or  fixing  the  price  of  any  mer- 
chandise, manufactured  article,  or  property. 
Another  provision  fixed  a  penalty  for  a  vio- 
lation of  this  statute.  Another  made  any 
contract  or  agreement  violating  its  provi- 
sions void :  and  there  was  a  further  provi- 
sion that  the  purchasers  of  any  property  or 
article  from  a  corporation,  partnership,  or 
persons  transacting  business  contrary  to  the 
provisions  of  the  act  should  not  be  liable  for 
the  price  of  or  payment  for  such  article  or 
property. 

It  win  be  observed  that  the  illegality  of 
the  transactions  pr(Albited  by  the  statute 
did  not  depend  on  the  fact  that  the  purpose 
of  the  combination  was  to  enhance  the  price 
of  an  article  above  its  real  value,  or  d^red- 
ate  its  value  below  its  real  value.  It  was 
made  unlawful  to  enter  into  or  become  a 
party  to  any  agreement  or  arrangement  "for 
the  purpose  of  regulating  or  controlling  or 
fixing  the  price  of  any  merchandise,  mami- 
factured  artide,  or  property  of  any  kind" 
without  regard  to  whether  the  price  of  the 
article,  merchandise,  or  property  was  en- 
ttanced  or  diminished.  This  statute  stood 
until  1906  as  the  only  declaration  of  the  Leg- 
islature of  the  state  dealing  or  attempting 
to  deal  with  the  subject  set  forth  In  the 
statute. 

However,  In  the  new  Constitution  of  the 
state,  adopted  In  1891,  It  was  provided,  in 
section  198,  that: 

"It  shall  be  the  duty  of  the  General  Assem- 
bly from  time  to  time,  as  necessity  may  require, 
to  enact  such  laws  as  may  be  necessary  to  pre- 
vent all  trusts,  pools,  combinations,  or  other 
organizations,  from  combining  to  depreciate  be- 
low its  real  value  any  article,  or  to  enhance 
the  cost  of  any  article  above  its  real  value." 

Subsequent  to  the  adoption  of  this  consti- 
tutional provision,  and  in  1900,  there  came  to 
this  court  the  case  of  Commonwealth  v.  Grin- 
stead,  108  Ky.  69,  56  S.  W.  720,  67  S.  W.  471. 
21  Ky.  Law  Rep.  1444,  22  Ky.  Law  R^  377. 
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In  tbat  case  Orlnstead  and  Xlnsley  were  In- 
dicted for  a  ylolatlou  of  tiie  act  of  1890,  and 
In  this  court  the  chief  contention  of  the  de- 
fendants was  that  the  act  of  1890  was  re- 
pealed by  the  new  Constltuticxi  of  1891,  be- 
caose  Inconsistent  with  It,  and  was  further- 
more no  longer  the  law  because  In  conflict 
with  section  198  of  the  Constitution.  But  the 
court  In  a  very  full  opinion  rejected  these 
arguments,  and  held  that  the  act  of  1890 
remained  in  full  force,  unaffected  by  the  new 
Constitution  or  section  198  thereof.  And  in 
CouL  T.  Bavarian  Brewing  Co.,  112  Ky.  925, 
66  S.  W.  1016,  23  Ky.  Law  Bep.  2334,  the 
question  was  again  before  the  court,  and  the 
ruling  in  the  Grinstead  &  Xlnsley  Case-  was 
adhered  to.  So  that  It  has  been  definitely 
and  correctly  determined  by  this  court  that 
the  present  Constitution  does  not  affect  In  any 
manner  the  validity  of  the  act  at  1890. 

Coming  now  to  the  ^ect  on  the  act  of  1890 
of  the  legislation  subsequent  to  the  adoption 
of  the  present  Constitution,  we  find  that  in 
1906  the  first  act  under  the  new  Constitution 
oa  the  subject  of  pools  and  combinations  was 
enacted.  This  section  is  now  section  3941a 
of  the  Kentucky  Statutes,  and  it  provides,  in 
substance,  that  it  should  be  lawful  for  any 
number  of  persons  to  combine,  unite,  or  pool 
crops  of  wheat,  tobacco  and  other  farm  prod- 
ucts raised  by  them  for  the  purpose  of  clas- 
sifying, growing,  holding,  or  disposing  of  the 
same  in  order  to  obtain  a  higher  price  than 
they  could  obtain  by  selling  these  crape  sep- 
arately ;  and  that  contracts  entered  into  for 
the  purpose  of  carrying  out  the  objects  of 
the  act  should  be  lawful,  and  that  suits  might 
be  maintained  for  any  breach  of  these  con- 
tracts. In  1908  and  1910  other  acts  were 
passed,  the  purpose  of  which  was  to  strength- 
en and  make  more  effective  the  act  of  1906, 
and  these  acts  made  it  an  offense,  by  fine  and 
Imprisonment,  for  any  person  to  sell  or  solicit 
or  buy  any  pooled  property  which  had  been 
listed  of  record  as  provided  in  the  acts. 

After  the  act  of  1006  was  passed,  and  in 
1909,  there  came  to  this  court  the  case  of 
Commonwealth  v.  International  Harvester 
Co.,  131  Ky.  651,  115  S.  W.  703,  133  Am.  St 
Rep.  256,  and  tlie  question  presented  was 
the  BDfflciency  of  an  Indictment  against  the 
Harvester  Company  charging  it  with  a  viola- 
tion of  the  act  of  1890.  The  contentlim  of 
the  Harvester  Company  was  that  as  the  act 
of  1006  allowed  farmers  to  do  as  legal  the 
things  that  were  cliarged  as  illegal  against  it, 
the  act  of  1800  must  fall  because  In  conflict 
with  the  fourte^ith  amendment  to  the  C<mi- 
stltution  of  the  United  States  forbidding  leg- 
isIati<Hi  that  denied  the  equal  protection  of 
the  law  to  all  persons,  and  therefore  it  could 
not  be  Indicted  for  a  violation  of  the  act  of 
1880.  The  lower  court  sustained  this  conten- 
tion and  dismissed  the  indictment,  but  In  re- 
viewing tlie  Judgment  this  court  said  that  the 
act  of  1890  and  the  act  of  1906  should  be  c<m- 
stmed  together  as  one  act  and  made  to  con- 
form to  section  198  of  the  Constitution.    It 


was  also  held  that  the  act  of  1906,  although 
by  its  terms  limited  to  farmers  and  growers 
of  crops,  operated,  when  read  in  connecticm 
with  the  act  of  1890,  to  confer  upon  all  per- 
sons the  same  benefits  and  privileges  extend- 
ed to  farmers.  So,  reading  the  act  of  1890 
and  the  act  of  1906  aa  one  act,  In  connection 
with  section  198  of  the  Constitution,  It  was 
further  held  to  be  essential  to  a  prosecution 
against  any  corporation,  imrtnership,  associa- 
tion, or  person  for  entering  into  a  pool,  trust, 
or  combination  for  the  purpose  of  regulating, 
controlling,  or  fixing  the  price  of  any  article, 
to  charge  in  the  indictment  and  show  by  evi- 
dence that  the  purpose  or  effect  of  the  trust, 
pool,  or  combination  was  to  depreciate  the 
cost  of  the  article  below  its  real  value  or  to 
enhance  the  cost  of  the  article  above  Its  real 
value,  as  this  was  the  test  of  illegality  fixed 
by  the  Constitution  and  by  the  act  of  1906 
when  properly  read  and  construed.  In  short, 
the  ruling  of  the  court  in  this  case  was  that 
no  pool,  trust,  or  combination  created  or  en- 
tered into  for  the  purpose  of  fixing  the  price 
of  any  article  was  unlawful,  unless  the  pur- 
pose or  effect  of  the  pool,  trust,  or  combina- 
tion was  to  Increase  the  price  of  the  article 
above,  or  decrease  it  below.  Its  real  value. 

In  the  later  case  of  International  Harves- 
ter Co.  V.  Commonwealth,  137  Ky.  668,  126  S. 
W.  352,  the  indictment  waa  for  a  violation  of 
the  act  of  1890,  and  following  the  ruling  In 
the  previous  International  Harvester  Case,  It 
was  held  to  be  necessary  to  a  conviction  to 
show  that  the  purpose  of  the  pool  or  combi- 
nation was  to  increase  or  depreciate  the  price 
of  an  article  above  or  below  its  real  value, 
although  the  indictment  might  have  been 
found  under  the  act  of  1890.  In  Internation- 
al Harvester  Co.  v.  Commonwealth,  144  Ky. 
403,  138  S.  W.  248;  International  Harvester 
Co.  V.  Commonwealth,  147  Ky.  564,  144  S.  W. 
1064;  International  Harvester  Co.  v.  Com- 
monwealth, 147  Ky.  795,  146  S.  W.  12;  In- 
ternational Harvester  Co.  v.  Commonwealth, 
140  Ky.  41,  147  S.  W.  760,  and  perhaps  other 
cases  the  law  as  laid  down  In  the  first  case 
in  131  Ky.  and  115  S.  W.  was  followed. 

Collins  V.  Commonwealth,  141  Ky.  564,  133 
&  W.  23.S,  was  an  Indictment  ag^ainst  Collins 
for  selling  a  crop  of  pooled  tobacco  in  vicda- 
tion  of  the  acts  of  1008  and  1910,  now  section 
8941c  of  the  Kentucky  Statutes.  In  that 
case  on  the  authority  of  the  rule  anijounced 
in  the  International  Harvester  Cases,  the  va- 
lidity of  the  statute  imposing  a  penalty  for 
selling  pooled  tobacco  was  recognized,  and 
the  Judgment  against  Collins  imposing  the 
penalty  provided  by  the  statute  was  affirmed. 

On  an  appeal  by  the  International  Harves- 
ter Company  to  the  Supreme  Court  of  the 
United  States  from  the  Judgments  of  this 
court  affirming  Judgments  against  It  in  the 
cases  mentioned,  the  Supreme  Court,  In  234 
U.  S.  216,  34  Sup.  Ct  853,  58  U  Ed.  12.H4,  in 
an  opinion  reversing  the  opinion  of  tills  court, 
after  saying  that: 
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"When  the  Court  of  Appeals  came  to  deal 
with  the  act  of  1890,  the  Constitution  of  1891, 
and  the  act  of  1906,  it  reached  the  conclnaion, 
which  now  may  be  regarded  aa  the  established 
construction  of  the  three  taken  together,  that 
by  interaction  and  to  avoid  questions  of  consti- 
tutionality, they  were  to  be  taken  to  make  any 
combination  for  the  purpose  of  controlline  pric- 
es lawful  unless  for  the  purpose  or  with  the  ef- 
fect of  firinfc  a  price  that  was  greater  or  less 
than  the  real  value  of  the  article." 

— came  to  the  conclusion  that  these  acts  and 
the  section  of  the  Constitution  so  construed 
were  opposed  to  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,  be- 
cause It  was  not  possible  under  these  stat- 
utory and  constitutional  provisions  so  con- 
strued for  any  person  to  determine  with  rea- 
sonable certainty  when  the  price  of  an  article 
bad  been  enhanced  above,  or  depreciated  be- 
low, Its  real  value. 

In  the  case  of  Collins  t.  Commonwealth,  al- 
so appealed  from  this  court,  the  Supreme 
Court  of  the  United  States,  In  an  opinion 
that  may  be  found  In  234  U.  S.  634,  34  Sup. 
Ct  924,  58  L.  Ed.  1510,  reversed  the  Judg- 
ment of  this  court,  and  held  that  the  proset- 
cution  against  Collins  for  selling  pooled  to- 
bacco could  hot  be  sustained  because  the 
acts  of  1908  and  1910,  as  construed  by  this 
court  In  the  131  Ky.  (IIS  S.  W.)  case,  were 
by  reason  of  their  uncertainty  in  making  the 
guilt  of  CoIUns  depend  on  whether  the  pur- 
pose of  the  pool,  of  which  he  was  a  party, 
was  to  enhance  or  decrease  the  price  of  the 
pooled  property  above  Its  real  value  funda- 
mentally defective. 

As  the  law  announced  by  the  Supreme 
Court  of  the  United.  States  in  these  opinions 
in  of  course  conclusive  and  binding  upon  this 
court,  as  much  so  as  the  law  announced  by 
this  court  is  conclusive  and  binding  upon  the 
circuit  courts  and  Inferior  courts  of  this 
State,  the  question  arises:  What  is  the  effect 
to  be  given  to  the  Supreme  Court  decisions 
In  their  operation  upon  the  act  of  1890,  sec- 
tion 198  of  the  Constitution,  the  acts  of 
1906^  1908  and  1910,  and  the  opinions  of  this 
court  in  the  International  Harvester  Cases 
construing  these  statutory  and  constitutional 
provisions? 

[1]  Taking  up  first  the  act  of  1890,  we 
think  it  may  be  confidently  asserted  that  this 
act  is  not  open  to  any  constitutional  objec- 
tion on  the  ground  that  it  is  violative  of  ei- 
ther the  state  or  federal  Constitution.  This 
act  does  not  discriminate  against  any  person 
or  set  of  persons.  Its  provisions  are  broad 
enough  to  embrace  all  who  are  guilty  of  the 
offense  described  in  the  statute.  It  was  In- 
tended to  and  does  apply  equally  and  alike 
to  all  corporations,  partnerships,  companies, 
Individuals,  or  associations  who  "shall  cre- 
ate, establish,  organize,  or  enter  into  or  be- 
come a  member  of  or  a  party  to  or  in  any 
way  interested  in  any  pool,  trust,  combine, 
agreement,  confederation,  or  understanding 
with  any  other  corporation,  partnership,  In- 
'dlvidual,  or  person,  or  association  of  parsons 


for  the  purpose  of  regulating  or  controlling 
or  fixing  the  price  of  any  merchandise,  man- 
ufactured articles,  or  property  of  any  kind." 
Nor  is  there  any  intimation  in  the  opinions 
of  the  Supreme  Court  that  this  act  Is  ob- 
noxious to  any  provision  of  the  federal  Con- 
stitution. 

[2]  We  may  also  with  equal  (Confidence,  as- 
sert that  section  198  of  the  Constitution 
standing  alone  does  not  contravene  any  pro- 
vision of  the  federal  Constitution  for  the 
simple  reason  that  this  section  of  the  Con- 
stitution is  not  self-executing.  It  does  not 
undertake  to  punish,  prohibit,  or  make  un- 
lawful any  pools,  combinations,  or  other  or- 
ganizations formed  for  the  purpose  of  de- 
preciating below  its  real  value  or  enhancing 
above  Its  real  value  the  cost  of  any  article 
or  created  for  any  other  purpose.  Standing 
alone.  It  is  merely  a  direction  to  the  legis- 
lative department  of  the  state  to  enact  sudi 
laws  as  may  be  necessary  to  prevent  the  con- 
dition described  in  the  section.  Common- 
wealth V.  Grlnstead,  108  Ky.  59.  55  S.  W.  720, 
57  S.  W.  471,  21  Ky.  Law  Rep.  1444,  22  Ky. 
Law  Rep.  37T. 

So  that  putting  aside  for  the  moment  the 
common-law  doctrine  of  restraint  of  trade 
and  the  act  of  1890,  no  person  or  set  of  per- 
sons could  be  prosecuted  or  punished  fbr  en- 
tering into  a  trust,  pool,  combination,  or  oth- 
er arrangement  to  depreciate  below  Its  real 
value  or  enhance  above  its  real  value  the 
price  of  any  article,  if  this  section  of  the 
Constitution  were  the  only  authority  for 
such  prosecution.  Nor  under  this  section 
alone  would  the  validity  of  any  contract  en- 
tered into  for  the  purpose  of  enhancing  the 
cost  of  any  article  above  its  real  value  or 
depreciating  it  below  its  real  value  be  ef- 
fected. 

It  Is  therefore  obvious  that  the  vice  In  the 
laws  of  this  state  pointed  out  In  the  Supreme 
Court  decisions  is  not  to  be  found  In  the  act 
Of  1890,  or  in  section  198  of  the  Constitution, 
but  in  the  acts  of  1906,  1908,  and  1910  as 
construed  by  this  court  In  the  International 
Harvester  Cases  and  the  other  cases  men- 
tioned. If  the  acts  of  1906,  1908,  and  1910 
had  never  been  enacted,  or  If  the  construc- 
tion placed  on  these  acts  by  this  court  had 
never  been  adopted,  there  could  be  no  objec- 
tion to  the  common  law  or  statutory  anti-trust 
law  in  force  In  this  state.  Coming  now  to 
the  acts  of  1906,  1908,  and  1910  we  find  that 
these  acts  do  not  on  their  face  amend  or 
purport  to  amend  the  act  of  1890.  They 
were,  as  shown  by  their  title  and  subject- 
matter.  Independent  enactments.  Nor,  in- 
deed, do  they  on  their  face  purport  to  have 
been  oiacted  for  the  purpose  of  giving  effect 
to  section  108  of  the  Constitution.  The  title 
to  the  act  of  1900,  c.  117,  declares  that  It  is 
"An  act  permitting  persons  to  combine  or 
pool  their  crops  of  wheat,  tobacco  and  other 
products  and  sell  the  same  as  a  whole,  and 
making  contracts  in  pursuance  thereof  val- 
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Id" ;  and  the  body  of  the  act  provides  that  it 
shall  be  lawful  lor  any  number  of  i>erson8 
to  pool,  combine,  or  unite  these  crops  for  the 
purpose  of  classifying,  holding,  and  disposing 
of  the  same  "in  order  or  for  the  purpose  of 
obtaining  a  greater  or  higher  price  therefor 
than  they  might  or  could  obtain  or  receive 
by  selUng  said  crops  separately  or  individ- 
ually." The  act  of  1908  (Arts  1908,  a  8) 
merely  amended  the  act  of  1906. 

The  act  of  1910  (Acts  1910,  c.  7)  in  its  title 
declares  that  It  is  "an  act  to  authorize  and 
regulate  the  recordation  of  agreements  for 
pooling  farm  products,"  and  in  its  body  pro- 
vides that: 

"Any  person  buying  or  soliciting  pooled  or 
pledged  property,  the  lists  of  which  have  been 
recorded  as  herein  provided  shall  upon  convic- 
tion be  fined  not  less  than  ten  nor  more  than  one 
thouaand  dollars  or  imi>riBoned  not  less  than 
fifteen  nor  more  than  ninety  days  or  both  so 
fined  and  imprisoned." 

In  1010  acts  other  than  the  one  mentioned. 
Intended  to  strengthen  and  make  more  effec- 
tive the  act  of  1906,  were  enacted  by  the  Leg- 
islature, but  it  is  not  Important  that  we 
should  set  out  either  the  title  or  the  purpose 
of  these  acta 

In  the  International  Harvester  Case,  131 
Ky.  651,  115  S.  W.  703,  133  Am.  St  Rep.  256, 
this  court,  on  the  binding  authority  of  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184  U.  S.  540, 
22  Sup.  Ct  431,  46  L.  Ed.  679,  was  confronted 
by  the  situation  that  the  act  of  1906,  standing 
alone,  and  limited  in  its  application  to 
farmers,  would  be  obnoxious  to  the  state 
as  well  as  the  federal  Constitution,  and  if 
not  so  limited  would  Ucense  and  authorize 
all  corp<M»tionB  or  persons,  in  whatever 
business  engaged,  to  combine  and  unite  with 
other  persons  or  corporations  for  the  pur- 
pose of  obtalniog  greater  prices  for  their 
property  or  products  than  could  be  obtained 
if  they  were  sold  in  competition.  In  writing 
this  opinion  it  fully  understood  that  if  this 
act  were  construed  to  confer  on  farmers  the 
exclusive  privllege  of  combining  and  pooling 
their  crops,  to  the  end  that  a  greater  price 
might  be  obtained  therefor,  and  to  deny  to 
other  classes  the  right  to  combine  or  pool 
their  products  for  the  same  purpose,  it  would 
be  in  direct  violation  not  only  of  section  3 
of  the  Bill  of  Rights,  but  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States. 

It  further  understood  that  if  this  act  were 
BO  construed  as  to  confer  upon  all  corpora- 
tions and  persons  the  right  to  combine  for 
the  purpose  of  getting  greater  prices  for  their 
products  than  could  be  obtained  if  they 
acted  Independently  and  in  competition  with 
each  other,  the  Inevitable  result  would  be 
that  combinations  and  monopolies  would  be 
formed  by  corporations  engaged  in  the  manu- 
facture and  sale  of  necessary  articles  to 
farmers  and  others  for  the  sole  purpose  of 
Increasing  the  price  of  these  articles. 

To  escape  these  conditions  It  was  thought 
179  S.W.-«7 


by  a  majority  of  the  court  that  the  constitu- 
tional objections  could  be  overcome  and  the 
alternative  objection  to  removing  all  restraint 
on  trusts  and  combinations  could  be  avoided 
by  reading  together  the  act  of  1890,  secti<»i 
198  of  the  Constitution  and  the  act  of  1906, 
and  this  solution  of  what  was  then  recognized 
as  a  very  troublesome  question,  was  decided 
upon.  It  should  also  be  said  that,  in  reach- 
ing tlie  conclusion  expressed  in  the  131  Ky. 
551,  case  (115  S.  W.  703,  133  Am.  St.  Rep. 
256),  the  court  was  endeavoring  to  carry  out, 
in  a  way  that  would  stand  the  test  of  Judi- 
cial scrutiny  when  measured  by  constitution- 
al limitations,  the  legislative  will.  If  there 
was  any  way  of  escape  it  was  not  to  be  as- 
sumed that  the  Legislature  intended  that  we 
should  have  no  anti-trust  laws  in  this  state, 
or  that  it  intended  to  declare  that  all  corpo- 
rations and  persons  might  combine  to  get, 
as  expressed  In  the  act  of  1906,  a  better  or 
higher  price  for  their  property  than  they 
could  or  might  obtain  by  selling  it  separately 
or  as  individuals,  although  the  price  so 
obtained  might  be  much  more  than  the  real 
value  of  the  article.  It  is  perfectly  manifest 
from  a  reading  of  these  acts  that  the  Legis- 
lature did  not  intend  to  do  either  of  these 
things,  and  yet  it  is  certain  that  one  or  the 
other  of  these  alternatives  would  have  result- 
ed if  the  court  had  sustained  this  legislation 
and  adopted  any  other  conclusion  than  the 
one  reached. 

The  Supreme  Court  of  the  United  States, 
however,  found  that  this  construction  did 
not  avail  to  remove  the  constitutional  objec- 
tion to  the  legislation  when  so  construed. 
The  effect  of  the  opinions  of  the  Supreme 
Court  in  the  International  Harvester  Case 
and  in  the  Collins  Case  is  that  legislation 
that  makes  criminal  liability  depend  upon 
the  question  wbether  the  purpose  of  the  pool 
or  combination  is  to  increase  or  decrease  the 
price  of  property  above  or  below  its  real 
value,  cannot  be  sustained.  It  is  true  that 
the  Supreme  Court  did  not  rule  that  this- 
legislation  of  Itself  was  violative  of  the  fed- 
eral Constitution.  That  question  was  not 
before  the  court.  But  it  did  rule  that  the 
acts  of  1906,  1908,  and  1910  as  construed  by 
this  court  were  opposed  to  the  federal  Con- 
stitution. A  further  necessary  effect  of  these 
opinions  is  that  no  valid  legislation  can  be 
enacted  to  carry  out  the  provisions  of  sec- 
tion 198  of  the  Constitution  if  the  legisla- 
tion follows  the  wording  of  the  Constitution 
and  makes  either  civil  rights  or  criminal 
liability  depend  on  whether  the  price  of  an 
article  is  enhanced  or  decreased  above  or 
below  its  real  value.  It  is  true  that  the  ques- 
tion of  the  validity  of  legislation  of  this  char- 
acter in  its  effect  upon  contract  rights  and  li- 
abilities was  not  before  the  Supreme  Court 
in  the  cases  mentioned.  But  from  the  rea- 
soning of  the  court,  especially  in  the  Collins 
Case,  there  seems  no  escape  from  the  con- 
clusion that  if  the  question  came  before  the 
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Supreme  Court  it  would  hold  that  contract 
rights  or  liabilities'  depending  on  the  ques- 
tion whether  the  price  of  an  article  had  been 
increased  or  decreased  above  or  below  its 
real  value,  could  not  be  enforced,  because  of 
the  uncertainty  of  determining  whether  the 
value  of  the  article  in  question  had  been  In- 
creased above  or  decreased  below  its  real 
value.  For  example,  if  under  the  act  of  1906, 
or  1910,  as  construed  by  this  court  in  the 
Harvester  Case,  a  party  was  sued  for  sell- 
ing a  pooled  cr(^  in  violation  of  his  agree- 
ment, or  for  refusing  to  deliver  a  crop  he 
had  agreed  to  pool,  it  would  be  indispen- 
sable to  a  recovery  that  the  plalntlft  should 
show  that  the  purpose  of  the  pool  was  not  to 
increase  the  price  of  the  article  above  its 
real  value  or  decrease  it  below  its  real  value, 
because  if  the  purpose  of  the  pool  was  to  do 
either  of  these  things,  the  contract  would 
be  Invalid.  Owen  County  Burley  Society  t. 
Brumback,  128  Ky.  137,  107  S.  W.  710,  82 
Ky.  Law.  Rep.  916.  It  is  therefore  at  once 
apparent  that  in  the  attempted  enforcement 
of  civil  rights  and  liabilities  under  and  by 
virtue  of  these  statutes  the  same  element  of 
uncertainty  would  arise  to  prevent  the  en- 
forcement of  the  right  or  liability  that  would 
arise  in  a  criminal  prosecution  for  a  viola- 
tion of  the  provisions  of  these  pooling  acts. 
And  if  this  uncertainty  would  defeat  a  crim- 
inal prosecution,  it  would  likewise  defeat 
a  dvil  action. 

It  ^ould,  however,  be  here  pointed  out 
that  the  conclusion  we  have  reached  in  re- 
spect to  the  effect  of  these  acts  on  contract 
rights  and  liabilities  does  not  go  to  the  ex- 
tent of  holding  that  mere  uncertainty  or 
indeflniteness  in  a  legislative  act  would  pre- 
vent the  enforcement  of  civil  rights  or  lia- 
bilities arising  thereunder  if  the  enforcement 
of  these  rights  and  liabilities  may  be  rested 
on  comnton-law  rules.  This  distinction  was 
made  in  L.  &  N.  R.  R.  Co.  v.  Commonwealth, 
99  Ky.  132,  36  S.  W.  129,  18  Ky.  Law  Rep. 
42,  33  L.  R.  A.  209,  69  Am.  St  Rep.  467, 
where  the  court  said  that  although  sections 
816  and  819  of  the  Kentucky  Statutes  could 
not,  on  account  of  their  uncertainty,  be  made 
the  basis  of  a  criminal  prosecution,  this  did 
not  prevent  the  shipper  from  recovering  back 
from  the  carrier  under  common-law  prin- 
ciples the  excess  of  charges  over  reasonable 
rates. 

[3]  In  view,  therefore,  of  these  Supreme 
Court  decisions,  the  validity  of  the  acts  of 
1906,  1908,  and  1910  can  only  be  sustained 
upon  the  ground  that  all  corporations  and 
persons  doing  business  of  any  kind  in  this 
state  shall  be  permitted  to  enjoy  the  same 
privileges  as  farmers;  namely,  to  combine, 
unite,  and  pool  their  property  or  products 
for  the  purpose  of  selling  them  at  a  higher 
price  than  they  could  obtain  if  acting  sepa- 
rately  or  in  competition  with  each  other, 
without  regard  to  whether  the  price  at  which 
the  property  or  products  was  sold  was  more 


than  their  real  value  or  not,  and  this  of 
course  would  be  to  say  that  we  had  no  anti- 
trust laws  in  this  state. 

To  put  the  validity  of  this  legislation  vp- 
on  this  ground,  which  is  the  only  ground  on 
which  it  can  stand,  would  not  <xiiy  be  ob- 
noxious to  the  whole  spirit  and  purpose  of 
our  laws,  common  and  statutory,  and  the 
public  policy  of  the  state  from  its  very  l)e- 
glnnlng,  but  would  license  and  authorize  all 
corporations  engaged  in  any  kind  of  busi- 
ness in  this  state)  or  selling  any  kind  of 
articles  or  products  to  the  people  of  the  state, 
to  combine  or  unite  for  the  purpose  of  sell- 
ing these  articles  or  prc^erty  to  the  people 
of  the  state  at  any  price  they  could  obtain. 
A  ruling  like  this  would  not  only  be  an  in- 
tolerable departure  from  the  legislative  in- 
tent in  the  enactment  of  the  acts  of  1906, 
1908,  and  1910,  as  expressed  in  their  tiUe 
and  body,  but  would  place  the  people  of  the 
state  who  must  buy  articles  of  necessity  from 
corporations  engaged  in  their  manufacture, 
absolutely  under  the  control  of  these  cor- 
porations, who  could  and  certainly  would 
combine  and  fix  the  price  of  these  articles 
at  any  sum  they  desired.  And  to  say  tliat 
the  Legislature  of  the  state  Intended  to  do 
this  would  be  setting  down  a  wanton  re- 
proach if  not  an  insult  to  the  intelligence- 
and  public  spirit  of  the  members,  and  this 
we  were  not  willing  to  do  when  the  131  Ky. 
551,  case  (116  S.  W.  703,  133  Am.  St  Rep. 
256)  was  written,  and  are  not  willing  to  do- 
now. 

We  are  therefore  constrained  to  hold  that 
the  acts  of  1906,  1908,  and  1910,  now  sec- 
tions 3941a,  3941d  of  the  Kentucky  Statutes, 
are  void.  We  are  also  constrained  to  over- 
rule the  case  of  Commonwealth  v.  Inter- 
national Harvester  Co.,  131  Ky.  551,  115 
S.  W.  703,  133  Am.  St  Rep.  256,  and  the  sub- 
sequent cases  resting  on  this  opinion.  Tbaa 
putting  ont  of  the  way  these  acts  and  the  de- 
cisions of  this  court  holding  that  these  acts 
and  the  act  of  1890  and  section  198  of  the 
Constitution  should  be  read  together  as  one 
harmonious  whole,  we  are  now  back  to  the 
safe  place  from  which  we  ventured  in  1906, 
and  again  stand  on  solid  constitutional 
ground. 

[4]  This  conclusion  leaves  to  be  decided 
the  question  of  the  effect  of  the  act  of  1890 
of  the  opinions  of  this  court  holding  that  it 
was  amended  by  the  act  of  1906.  Tlils  ques- 
tion is,  we  think,  easy  of  solution.  The  va- 
lidity of  a  constitutional  enactment  such  as 
the  act  of  1890  cannot  be  impaired  or  af- 
fected by  an  unconstitutional  amendment 
The  amendment  may  be  held  invalid,  but  the 
act  it  amends,  if  free  from  constitutional  ob- 
jections, will  stand  as  it  did  before  the  un- 
constitutional amendment.  It  cannot  for  a 
moment  be  entertained  that  an  unconstttu- 
tlonal  amendment  to  a  valid  act  can  de- 
stroy the  validity  of  the  act.  The  amenda- 
tory act  Is  void  from  Its  inception,  and  may 
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be  entirely  discarded  as  nnaffectlng  the  orig- 
inal act  People  v.  Butler  Foundry  &  Iron 
Co.,  201  m.  236,  66  N.  H.  349;  Ex  parte  Da- 
vis (C.  O.)  21  Fed.  396;  City  of  Lexington 
r.  County  Bank,  165  Mo.  671,  65  S.  W.  943 ; 
Whltlock  V.  Hawkins,  105  Va.  242,  53  S.  B. 
401,  5  L.  R.  A.  (N.  S.)  1194,  115  Ank  St  Rep. 
880;  Waters-Pierce  Oil  Co.  v.  State  of  Tex- 
as, 1T7  U.  S.  28,  20  Sup.  Ct  618,  44  U  Bd. 
657. 

[5]  Holding  that  the  act  of  1890  Is  now  In 
full  force  and  effect  another  question  aris- 
ing Is  whether  the  common-law  doctrine  of 
restraint  of  trade  Is  also  In  force  In  this 
state^  or  has  It  been  abrogated  or  modified  by 
the  act  of  1890? 

In  support  of  the  argument  that  the  com- 
mon-law doctrine  of  restraint  of  trade  Is 
not  in  force  in  this  state,  some  reliance  Is 
placed  by  counsel  for  appellants  on  the  case 
of  Gathrlght  v.  Byllesby,  154  Ky.  106,  157  S. 
W.  45.  In  that  case  it  was  held  on  the  au- 
thority of  the  International  Harvester  Com- 
pany Cases  that  no  pool,  trust  combination, 
«r  mon(9oly  was  obnoxious  to  the  laws  of 
the  state  or  the  public  policy  of  the  state, 
unless  its  purpose  was  to  increase  the  price 
of  an  article  above  its  real  value  or  decrease 
Its  price  below  its  real  value.  And  It  may 
be  conceded  that  under  the  law  as  declared 
In  the  International  Harvester  Cases,  the 
cmnmon-law  doctrine  of  restraint  of  trade, 
HB  set  forth  in  the  cases  of  Gay  v.  Brent  and 
Merchants'  Ice  &  Cold  Storage  Co.  r.  Rohr- 
man,  was  modified,  at  least  in  so  far  as  the 
doctrine  was  extended  in  these  cases  to  in- 
clude all  contracts  or  agreements  entered  In- 
to for  the  essential  purpose  of  suppressing 
copii)etitlon  and  trade  in  an  article,  although 
it  was  not  the  object  of  the  combination  to 
Increase  or  depreciate  the  price  of  the  arti- 
cle above  or  below  its  real  value.  But  as  the 
rale  announced  In  the  International  Har- 
vester Company  Cases  is  no  longer  control- 
ling, the  state  of  the  law  in  respect  to  trusts, 
combinations,  and  monopolies  is  the  same  as 
it  was  when  the  case  of  Gay  v.  Brent  origi- 
nated,  and  when  the  opinions  In  that  case 
and  in  the  case  of  Merchants'  Ice  &  Cold 
Storage  Co.  v.  Rohrman  were  written.  State 
T.  Rollins,  8  N.  H.  550;  Moseley  v.  Brown, 
76  Va.  419;  Mathewson  v.  Phoenix  Iron  Co. 
(C.  C.)  20  Fed.  281. 

There  is  now  no  public  jwlicy  or  statute 
law  of  the  state  opposed  to  the  recognition  of 
the  common-law  doctrine  of  restraint  of 
trade.  This  doctrine  as  set  forth  In  Gay  v. 
Brent  and  Merchants'  Ice  &  Cold  Storage  Co. 
V.  Rohrman,  and  the  statute  of  1890  on  the 
subject  of  pools,  trusts,  and  monopolies  are 
not  in  conflict  They  are  living,  companion 
pieces  of  the  law,  and  either  may  be  invok- 
ed, whichever  is  the  most  available,  for  the 
purpose  of  staying  the  unlawful  activities 
of  any  agreement,  pool,  trust  combination, 
or  monopoly  created  or  entered  Into  by  any 


corporation,  partnership,  or  association  of 
persona  for  the  purpose  of  suppressing  com- 
petiti<«,  controlling  the  market,  or  regulat- 
ing or  fl.xlng  the  price  of  any  species  of  prop- 
erty. 

It  follows  from  the  views  expressed  that 
the  Judgment  appealed  from  should  be  af- 
firmed;  and  it  is  so  ordered. 


GERMANIA  FIRE  INS.  CO.  v.  TURLBT. 
(Court  of  Appeals  of  Kentucky.    Nov.  24, 1915.) 
INSUBANCE  <&S7328  —  Tbansfke  or  Policy  — 

FOEFEITUBE. 

Since  a  clause  in  a  fire  insurance  policy, 
forfeiting  the  policy  if  any  change  takes  place 
in  the  title,  possession,  or  interest  of  the  insured 
in  the  property,  or  if  the  policy  be  assigned, 
must  be  construed  to  contemplate  only  transfers 
which  permanently  divest  the  insured  of  all  inter- 
est in  the  property,  where,  upon  a  sale  of  the  land 
by  insured,  the  policy  was  transferred  with  the 
consent  of  the  company,  subsequently  again 
transferred  without  the  consent  of  the  com- 
pany, and  finally  transferred  to  the  original 
owner  without  the  consent  of  the  company,  the 
policy  was  not  thereby  rendered  void,  m  the  ab- 
sence of  a  declaration  of  forfeiture ;  the  prop- 
erty having  been  restored  to  the  party  with 
whom  the  company  originally  contracted,  before 
the  loss  occurred  and  the  liability  of  the  com- 
pany having  merely  been  suspended  during  the 
interim. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §i  794-822,  825;   Dec  Dig.  <S=5»328.J 

Appeal  from  Circuit  Court  Daviess  County. 

Action  by  T.  J.  Turley  against  the  Ger- 
manla  Fire  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

C.  M.  Finn,  of  Owensboro,  for  appellant. 
Miller  &  Sandidge,  of  Owensboro,  for  appel- 
lee. 

SETTLE,  J.  The  appellee,  T.  J.  Turley, 
by  this  action  sought  to  recover  of  the  ap- 
pellant Germanla  ilre  Insurance  Company, 
$200,  alleged  to  be  the  fair  cash  value  of  a 
bam  owned  by  him,  upon  which,  by  Its  pol- 
icy Issued  January  28, 1910,  appellant  grant- 
ed him  that  amount  of  Insurance  against  Its 
loss  by  fire;  It  being  alleged  in  the  petition 
that  in  May,  1914,  the  bam  was  destroyed  by 
fire.  It  appears  from  further  allegations  of 
the  petition  that  the  policy  In  question  also 
granted  to  the  appellee  Insurance  of  $3,500 
on  his  dwelling  house,  located  on  the  lot 
upon  which  the  barn  was  situated,  and  that 
for  the  insurance  upon  the  two  buildings  he 
paid  appellant  the  premium  demanded, 
amounting  to  $73.20 ;  that  the  policy  Insured 
the  two  buildings  for  a  period  of  five  years 
from  its  date,  and  contains  a  provision  mak- 
ing the  insurance,  in  case  of  loss  on  either 
building,  payable  to  the  Fidelity  &  Columbia 
Trust  Company,  of  Louisville,  Ky.,  as  its  In- 
terest may  appear;  this  provision  being 
made  because  the  trust  company  then  had  a 
mortgage  upon  the  two  buildings  and  the  lot 
upon  which  they  are  situated. 
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The  answer  of  appellant  admitted  the  con- 
tract of  Insurance,  as  contained  In  the  policy 
referred  to,  but  denied  any  liability  upon  the 
policy,  or  that  appellee  was  the  owner  or 
holder  of  the  policy  at  the  time  of  the  de- 
struction of  the  bam  by  fire,  and  pleads  that, 
sabseqnent  to  the  Issuance  of  the  policy, 
and  before  the  burning  of  the  bam,  the  ap- 
pellee sold  and  conveyed  the  property  to  Ben 
J.  Head,  and  then  assigned  to  him  the  policy 
sued  on,  by  which  he  parted  with  the  title  to 
both  the  property  and  policy ;  that  Head  sold 
and  conveyed  the  property  to  another,  the 
sale  and  conveyance  being  accompanied  by  an 
assignment  of  the  policy  In  question,  without 
the  consent  of  appellant  Indorsed  on  the  pol- 
icy ;  that  by  the  terms  of  the  policy  It  Is  pro- 
vided that  In  case  any  change  should  talte 
place  in  the  title,  possession,  or  interest  of 
the  assured,  the  policy  In  that  event  should 
become  null  and  void,  unless  otherwise  pro- 
vided by  agreement  indorsed  thereon;  and. 
further,  that  ai^>eUant  did  not,  by  any  agree- 
ment Indorsed  on  the  policy,  waive  its  right 
to  declare  it  null  and  void  because  of  a 
change  in  the  title  to  the  property.  Finally, 
It  was  alleged  In  the  ani^wer  that,  by  reason 
of  such  change  in  the  title  to  the  property, 
the  policy  became  and  is  null  and  void. 

Appellee  filed  an  amended  petition  In  which 
it  was  averred  that  on  May  17,  1912,  appel- 
lee sold  and  by  deed  conveyed  the  property 
in  question  to  Ben  J.  Head,  and  at  the  same 
time  assigned  and  transferred  to  him  the 
policy  of  Insurance  upon  the  dwelling  house 
and  bam,  and  that  on  July  3,  1912,  appel- 
lant, by  an  Indorsement  on  the  policy,  con- 
sented to  the  assignment  to  Head ;  that  <ya 
August  19,  1912,  Head  sold  and  conveyed  the 
property  to  J.  M.  Hamlltou,  and  at  the  same 
time  transferred  to  him  the  policy,  to  which 
appellant,  through  its  local  agent  at  Owens- 
boro,  consented,  and  agreed  to  later  Indorse 
such  consent  upon  the  policy,  which  was  then 
in  the  hands  of  the  Fidelity  &  Ck)lumbia 
Trust  Company,  but  which  Indorsement  it 
did  not,  in  fact,  make;  that  on  January  1, 
1914,  the  property  was  sold  and  conveyed  by 
Hamilton  to  R.  H.  Ford,  and  Hamilton  then 
agreed  to  and  did  assign  Ford  the  policy,  to 
which  assignment  appellant,  through  its  lo- 
cal agent,  again  agreed,  such  agreement  be- 
ing accompanied  by  a  promise  to  have  such 
consent  indorsed  on  the  policy,  with  which 
promise  It  also  failed  to  comply;  that  on 
April  22,  1914,  Ford  sold  and  conveyed  the 
property  to  the  appellee,  the  original  owner 
and  vendor,  Ford  assigning  the  policy  to  ap- 
pellee; and  that  at  that  Ume  appellee  ap- 
plied to  appellant's  local  agent  at  Owensboro 
for  Its  assent  to  the  assignment  of  the  pol- 
icy from  Ford  to  him,  but  that  the  agent  In- 
formed him  that  he  was  not  then  acting  as 
agent  for  appellant,  and  that  the  latter  had 
determined  to  quit  business  In  this  state,  or 
would  soon  do  so. 

It  was  further  alleged  in  the  amended  peti- 
tion that  when  Ford  delivered  to  the  appel- 


lee the  deed  reconveylng  to  him  the  property, 
he  also  assigned  and  delivered  to  him  the 
policy  In  question,  and  that  when  thereafter 
the  barn  was  destroyed  by  fire  he  fTurley) 
was  In  possession  of  the  policy  and  then  held 
the  title  to  the  property  covered  by  the  pol- 
icy, which  restored  the  situation  occupied  by 
appellee  and  appellant  to  what  it  was  wh«i 
the  policy  was  issued  and  delivered  to  the 
former  by  the  latter.  The  facts  alleged  in 
the  amended  petition  were  also.  In  substance, 
pleaded  in  a  reply  filed  by  appellee  to  the  ap- 
pellant's answer.  The  reply,  in  addition, 
contained  a  traverse  of  the  averments  of  the 
answer  with  respect  to  the  alleged  right  of 
appellant  to  rely  upon  the  forfeiture  claimed 
as  arising  under  the  clause  of  the  policy  pro- 
viding therefor  in  case  of  a  change  in  the 
title  of  the  property,  and  pleaded  a  waiver 
on  the  part  of  appellant  of  such  right  of  for- 
feiture. 

By  agreement  of  the  parties  a  Jury  was 
waived,  and  the  law  and  facts  submitted  to 
the  court,  the  trial  resulting  In  a  Judgment 
In  favor  of  appellee  against  appellant  for 
the  $200,  claimed  In  the  petition  as  the  loss 
sustained  on  the  bam.  Appellant  complains 
of  that  Judgment,  and  has  moved  this  court 
to  grant  It  an  appeal,  as  provided  by  rule  20 
(169  S.  W.  vll)  of  this  court,  adopted  In  con- 
formity to  the  act  of  March  17,  1914  (Laws 
1914,  c.  24)  regulating  appeals  in  civil  cases 
when  the  amount  In  controversy,  exclusive  of 
Interest  and  costs,  is  as  large  as  $200  and 
less  than  $500,  which  appeal,  in  view  of  the 
novelty  of  the  question  Involved,  we  deem 
it  proper  to  grant. 

The  provision  under  which  appellant  seeks 
to  enforce  the  forfeiture  claimed  In  tbls.ao- 
tlon  Is  In  the  following  language: 

"If  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insur- 
ance, whether  valid  or  not,  the  property  covered 
in  whole  or  in  part  by  this  policy  •  •  •  or 
in  case  any  change  takes  place  in  title,  posses- 
sion or  interest  of  the  assured  in  the  above-men- 
tioned property  •  •  •  or  if  this  policy  be 
assigned  •  •  *  then  in  each  and  every  one 
of  the  above  cases  this  entire  policy  shall  be 
null  and  void,  unless  otherwise  provided  by 
agreement  indorsed  thereon." 

The  above  clause  does  not  mean  that  every 
conceivable  change  that  might  take  place  in 
the  title  of  the  property,  or  assignment  of  the 
policy,  without  the  agreement  of  the  insur- 
ance company  Indorsed  thereon,  would  have 
the  effect  to  forfeit  the  policy.  In  constru- 
ing this  clause  the  courts  seem  bo  have  held 
that  many  transfers  which  apparently  come 
literally  within  Its  terms  cannot  reasonably 
be  held  to  be  covered  thereby.  Thus  it  has 
been  held  that  such  a  i)ollcy  provision  does 
not  apply  to  transfers  from  one  Joint  owner 
to  another.  Cooley's  Insurance  Briefs,  1726; 
Lockwood  V.  Middlesex  Ins.  C!o.,  47  Conn. 
553 ;  Hyatt  v.  Walt,  37  Barb.  (N.  Y.)  29 ;  Ger- 
man Mutual  Fire  Ins.  Co.  v.  Fox,  4  Neb. 
(Unof.)  833,  96  N.  W.  652,  63  L.  R.  A.  334 ; 
TiUou  T.  Kingston  2Cut  U  Ina.  Co.,  7  Barb. 
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(N.  X.)  570;  Boyal  Ins.  Co.  ▼.  Sockman,  8 
O.  O.  D.  404. 

The  provision  In  question  now  appears  In 
alU  similar  policies.  Its  principal  object  be- 
ing to  secure  to  the  insurer  a  contracting 
party  of  its  own  choosing,  we  reasonably  in- 
fer that  it  is  Intended  to  cover  only  such 
transfers  of  the  property  and  policy  as  would 
permanently  vest  the  interest  of  the  person 
with  whom  the  Insurer  contracted  in  another, 
or  others,  who  were  strangers  to  the  transac- 
tion and  with  whom  it  had  not  consented  to 
contract  It  cannot  be  claimed  that  the  pro- 
vision in  question  wUl  prevent  a  merchant 
from  selling  to  retail  customers  goods  cover- 
ed by  the  policy,  yet,  If  literally  construed, 
it  might  be  said  to  do  sa  Neither  can  it  be 
claimed  that  a  transfer  by  one  partner  of  aU 
bis  interest  in  the  insured  property  covered 
by  the  policy  to  his  copartner  is  such  a  trans- 
fer as  would  be  covered  by  the  dause  in 
question.  It  has  also  been  held  that  this 
clause  does  not  cover  a  change  in  the  title, 
whereby  the  interest  of  the  insured  in  the 
property  Insured  is  increased  after  the  tak- 
ing out  of  the  policy,  nor  wUl  It  apply  where 
the  property  insured  is  conveyed  by  a  deed 
of  assignment  made  by  the  assured  for  the 
benefit  of  creditors,  whereby  the  Insured 
property  and  the  policy  are  both  transferred 
to  the  assignee.  Phcenlz  Ins.  Co.  v.  Law- 
rence, 4  Mete.  9,  81  Am.  Bea  621.  So,  after 
all,  the  point  to  be  determined  is  not  what 
transfers  may  be  covered  by  the  language 
used,  but  what  transfers  did  the  parties  In- 
tend should  be  covered  by  it. 

In  adopting  the  clause  in  question  the  par- 
ties did  not  have  in  mind  a  second  assign- 
ment to  the  same  party.  Having  Issued  the 
policy  to  appellee  In  the  beginning,  because 
under  the  contract  he  was  the  party  Insured 
by  it,  it  must  be  assumed  that  appellant 
agreed  he  might  stand  as  the  party  insured 
for  the  whole  period  of  five  years  covered  by 
the  policy.  This  being  true,  it  is  not  rea- 
sonable to  suppose  that  the  above  clause  was 
allowed  to  remain  in  the  contract  In  order 
to  protect  appellant  against  a  sale  of  the 
property  or  assignment  of  the  policy,  which, 
In  the  course  of  events,  might  be  made  to  ap- 
pellee himself  during  the  life  of  the  policy. 
In  other  words,  appdUee,  in  accepting  the 
policy  containing  the  provision  in  question, 
will  not  be  presumed  to  have  been  providing 
against  a  transfer  to  himself;  nor,  on  the 
other  hand,  can  it  be  presumed  that  appel- 
lant intended  It  to  provide  against  a  trans- 
fer of  the  policy  to  the  very  person  with 
whom  it  was  then  contracting. 

It  Is  dearly  shown  that  appellant,  by  a 
porper  indorsement  on  the  pcUcy,  consented 
to  its  assignment  by  appellee  to  Head  short- 
ly after  the  sale  and  conveyance  of  the  lot 
by  appellee  to  him.  If  Head  had  subsequen^ 
ly  resold  and  conveyed  the  property  to  appel- 
lee, instead  of  to  Hamilton,  and  at  the  time 
reassigned  to  him  the  policy,  it  could  not  be 
■uccessfDlly  contended  that  the  failure  of 


appellant  to  consent,  In  writing  Indorsed  on 
the  policy,  to  such  reassignment  of  it  to  ap- 
pellee would  have  amounted  to  a  violation  of 
the  above  provision  of  the  policy,  or  prevent- 
ed appellee  from  recovering  the  Indemnity 
provided  by  the  policy,  If  the  barn  had  been 
destroyed  by  Are  following  such  resale  of 
the  property  and  reassignment  of  the  policy 
to  him.  If  this  be  true,  how  can  it  be  said 
that  the  latter's  right  to  recover  for  the  loss 
of  the  barn  is  affected  by  the  sale  and  con- 
veyance of  the  property  and  transfer  of  the 
policy  from  Head  to  Hamilton,  from  Hamil- 
ton to  Ford,  and  from  Ford  back  to  appellee. 
In  the  first  instance,  it  would  have  been  un- 
necessary for  Head  to  obtain  the  consent  of 
appellant,  Indorsed  on  the  policy,  to  its  reas- 
signment to  appellee.  In  the  second  instance, 
the  title  to  the  property  and  policy  would 
equally  be  in  appellee,  the  person  primarily 
accepted  by  appellant  as  the  assured,  and  the 
five  years,  to  cover  which  the  policy  was  Is- 
sued, had  not  expired. 

Whether  any  sale  and  conveyance  of  the 
lot  containing  the  Insured  buildings,  after  the 
one  from  appellee  to  Head,  following  which 
appellant  indorsed  on  the  policy  its  consent 
to  its  assignment  to  Head,  might  have  given 
appellant  the  right  to  enforce  the  forfeiture 
now  demanded  is  not  presented  for  decision. 
In  point  of  fact,  the  forfeiture  was  not  cdalm- 
ed  or  had  because  of  any  of  such  sales,  al- 
though appellant  had  notice  of  each  through 
its  Owensboro  agent  when  made;  and,  hav- 
ing delayed  such  right,  if  any  It  had,  until 
the  title  to  the  prox)erty  was  restored  to  ap- 
pellee, the  person  with  whom  it  originally 
contracted  and  to  Whom  It  Issued  the  policy, 
it  cannot,  it  would  seem,  because  of  any  of 
the  changes  in  the  title  referred  to,  escape 
liability  on  the  policy  for  the  loss  sustained 
by  appellee  after  its  reconveyance  to  him. 

The  principle  here  announced  was  recog- 
nized in  Born  v.  Home  Ins.  Co.,  110  Iowa, 
379,  81  N.  W.  676,  80  Am.  St.  Rep.  300,  where- 
in It  was  held  that,  although  a  policy  of  in- 
surance provided  that  it  should  become  for- 
feited if  the  property  Insured  were  there- 
after mortgaged  without  the  consent  of  the 
company,  the  fact  that  the  property  was  so 
mortgaged  did  not  avoid  the  policy,  as  the 
mortgage  was  paid  off  and  satisfied  prior  to 
the  loss,  and  such  payment  operated  to  re- 
store the  property  to  the  protection  of  the 
policy.  In  a  footnote  to  the  opinion  the  doc- 
trine In  question  is  more  clearly  recognized 
In  the  following  statement  of  the  law : 

"The  general  rule  to  be  deduced  from  the 
weight  of  authority  Is  that  the  violation  of  a 
condition  in  a  policy  of  insurance  which  works 
a  forfeiture  thereof  merely  saspenda  the  insur- 
ance duriuK  the  violation,  and  that  if  such  vio- 
lation is  discontinued  during  the  life  of  the 
policy,  and  is  nonexistent  at  the  time  of  loss, 
the  policy  revives,  the  insurance  is  restored,  and 
the  insurer  is  liable,  although  be  has  never  con- 
sented to  a  violation  of  the  conditions  In  the 
policy,  and  such  violation  has  been  such  that 
the  insurer  could,  had  he  known  of  it  at  the 
time,  have  declared  a  forfeiture  therefor."  State 
igitizedby^OOQlC 
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Ins.  Co.  T.  Schreck,  27  Neb.  627.  43  N.  W.  340, 
6  L.  R.  A.  624,  20  Am.  St  Rep.  606:  Omaha 
Fire  Ins!  Co.  t.  Dierks,  48  Neb.  473,  61  N.  W. 
740 ;  Johansen  v.  Home  Fire  Ins.  Co..  64  Neb. 
648,  74  N.  W.  866:  Home  Fire  Ins.  Co.  v.  Jo- 
hansen, 60  Neb.  340,  80  N.  W.  1047 ;  Tompkins 
T.  Hartford  Fire  Ins.  Oa,  22  App.  Dir.  380, 
40  N.  Y.  Supp.  184. 

la  a  number  of  juriadlctions  It  has  beeu 
held  that,  although  a  poller  of  fire  Insur- 
ance contains  a  condition  avoiding  It  If  the 
premises  are  put  to  a  changed  use,  or  If 
certain  prohibited  articles  are  placed  there- 
on, nevertheless  a  change  In  the  use  of  the 
insured  premises  or  the  keeping  of  prohibit- 
ed articles  thereon,  without  the  consent  of 
the  insurer,  if  abandoned  or  discontinued 
before  the  loss  occurs,  renders  the  insurer 
liable  where  be  has  not  declared  a  forfeiture 
of  the  policy  before  loss,  and  the  increased 
hazard  caused  by  such  prohibited  use  in  no 
way  continues  to  afCect  the  risk  at  the  time 
of  loss.  In  such  case  the  Insurance  is  mere- 
ly suspended  during  the  prohibited  use  of 
the  premises  and  revived  immediately  up- 
on its  discontinuance.  Joyce  v.  Maine,  Ins. 
Co.,  45  Me.  168,  71  Am.  Dec.  636;  U.  &,  etc., 
Ins.  Co.  V.  Kiniberly,  34  Md.  224,  6  Am.  Rep. 
326;  Garrison  v.  Farmers'  Fire  Ins.  Co.,  60 
N.  J.  Law,  235,  28  Atl.  8;  Ownb.  Valley, 
etc.,  Ins.  Co.  T.  Schell,  20  Pa.  81;  Mutual 
Fire  Ins.  Co.  v.  Coatesville  Shoe  Factory. 
80  Pa.  407;  Schmidt  v.  Peoria  Ins.  Co.,  41 
lU.  205;  Ins.  Co.  r.  M<fl>owell,  50  lU.  120, 
00  Am.  Dec.  407;  Ins.  Co.  v.  Garland,  108 
111.  226 ;  Traders'  Ins.  Co.  v.  Catlln,  163  IlL 
266,  46  N.  E.  265,  86  L.  R.  A.  505;  Louns- 
bury  v.  Protection  Ins.  Co.,  8  Conn.  460,  21 
Am.  Dec.  686 ;  Phcenix  Ins.  Co.  v.  Lawrence, 
4  Mete.  0,  81  Am.  Dec  621. 

In  yet  another  footnote  to  Bom  v.  Home 
Ins.  Co.,  supra,  we  find  this  further  state- 
ment of  the  law,  more  directly  applicable  to 
the  facts  of  the  instant  case; 

"If  the  policy  containa  a  condition  that  it  shall 
become  void  upon  the  alienation  of  the  insured 

groperty,  without  the  consent  of  the  insured,  it 
as  been  generally  held  that,  if  the  Insured  sells 
or  assies  the  property  during  the  existence  of 
the  policy,  without  the  consent  of  the  insured, 
the  insurance  does  not,  from  that  fact  alone,  be- 
come absolutely  void,  but  is  merely  suspended, 
and  if  the  Insured  reacquires  the  title  before  the 
loss,  the  policy  is  renewed  and  the  insurer  be- 
comes again  liable." 

The  cases  cited  in  support  of  this  doctrine, 
viz..  Power  v.  Ocean  Ins.  Co.,  10  La.  28,  36 
Am.  Dec.  665,  Hitchcock  v.  N.  W.  Ins.  Co., 
26  N.  Y.  68,  Lane  v.  Maine,  etc.,  Ins.  Co.,  12 
Me.  44,  28  Am.  Dec  160,  Worthington  v. 
Bearse,  12  Allen  (Mass.)  382,  00  Am.  X>ec. 
152,  and  Shearman  v.  Niagara  Fire  Ins.  Co., 
46  N.  X.  526,  7  Am.  Rep.  380,  seem  to  full>- 
sustain  It. 

We  have  not  been  able  to  discover  that  the 
question  before  us  has  ever  been  decided  In 
this  Jurisdiction,  but  in  view  of  the  author- 
ities, supra,  and  the  well-known  rule  that 
forfeitures  are  not  favored,  we  are  of  opin- 
ion that  the  nullity  or  forfeiture  of  the  pol- 


icy, made  permissible  by  the  clause  under 
which  the  appellant  here  seeks  to  avoid  lia- 
bility for  the  loss  sustained  by  appellee,  must 
be  understood  as  relating  to  cases  where  the 
insured  has  absolutely  and  permanently  di- 
vested himself  of  aU  interest  in  the  subject- 
matter  of  insurance ;  for  if  without  any  in- 
terest at  the  time  of  the  loss,  the  insured 
cannot  be  said  to  have  sustained  any  injury ; 
and  the  person  to  whom  a  transfer  is  made 
without  the  consent  of  the  insurer  cannot  re- 
cover, because  he  is  not  a  party  to  the  con- 
tract But  a  different  rule  obtains  where,  as 
In  the  Instant  case,  there  was  but  a  temporary 
change  in  the  title  to  the  property,  the  title 
being  restored  to  the  insured  prior  to  the 
loss  sustained ;  for  in  such  case  his  relation 
to  the  contract  of  insurance  is  the  same  as 
when  the  contract  was  made,  and  he  is  the 
identical  party  to  whom  the  policy  was  Is- 
sued. There  was  therefore  only  a  temporary 
suspension  of  the  risk,  continuing  while  the 
insured  remained  divested  of  the  title  to  the 
property,  and  a  revival  of  the  risk  upon  the 
restoration  to  him  of  the  title,  which,  being 
in  him  at  the  time  of  the  loss,  entitles  him 
to  recover  of  the  appellant  the  amount 
thereof. 

Louisville  German  Fire  Ins.  Co.  v.  Schnei- 
der, 165  Ky.  285,  176  S.  W.  1154,  does  not 
conflict  with  the  conclusion  herein  reached. 
The  opinion  therein  differentiates  the  case 
from  this.  In  that  case  the  insurance  com- 
pany was  a  purely  local  mutual  association, 
its  charter  and  policy  providing  that  a  re- 
corded conveyance  of  the  insured  property 
should,  of  itself,  operate  to  terminate  the 
membership  of  the  assured  in  the  association 
and  invalidate  the  policy.  Hence,  it  was 
held  that  such  was  the  effect  of  the  convey- 
ance in  that  case.  It  also  appears  from  the 
opinion  that,  because  of  the  conveyance,  the 
company  actually  struck  the  name  of  the  as-^ 
Bured  from  the  membership  list  before  the' 
loss.  In  other  words,  there  was  a  forfeiture 
of  the  policy  before  the  loss  occurred.  In 
the  instant  case  there  was  never  a  forfeiture 
of  the  policy,  although  the  insurer  had  no- 
tice of  each  sale  of  the  property  when  made. 

For  the  reasons  indicated,  we  concur  in 
the  conclusion  reached  by  the  circuit  court. 
Judgment  afiBrmed. 


OTNCHNNATI,   N.  O.  ft  T.  P.   RY.    CO.   t. 

FROOO'S  ADM*R. 
(Court  of  Appeals  of  Kentucky.    Nov.  28, 1916.) 
1.  RAiutOAOB    ®=>308— iRJtTBT   on    Tback— 

SUFFICIBNOT  or  EVIDBitCK. 

In  an  administrator's  action  against  a  rail- 
road for  death  of  one  claimed  to  have  been 
struck  by  portions  of  an  engine  step,  which 
broke  when  striking  a  concrete  obetruction,  evi- 
dence hHd  insufficleat  to  support  verdict  for 
plaintiff  under  the  doctrine  that,  where  the  evi- 
dence leaves  the  court  in  the  position  of  hav- 
ing to  theorize  as  to  the  manner  in  which  de- 
ceased met  his  death,  and  the  theories  advanced 
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are  equally  plausible,  one  involving  defendant's 
negligence,  the  other  its  freedom  from  negli- 
gence, and  both  arising  upon  mere  conjecture, 
recovery  cannot  be  had. 

[Ed.    Note.— For  other   cases,   see   Railroads, 
Cent  Dig.  {§  1356,  1358-136S;   Dec.  Dig.  «=> 
39a] 
2.  Evidence   «=»258— Declabation    aoainst 

IjJTEBEST— iDENTinCATION    OF    MaKEB. 

In  an  administrator's  action  against  a 
railroad,  its  engineer  and  conductor,  for  a  death 
alleged  to  have  been  caused  by  portions  of  a 
shattered  engine  step  striking  decedent,  where 
a  witness,  over  defendant's  objection,  testified 
that  he  was  present  at  the  inquest,  that  he  saw 
two  men  whom  people  said  were  the  engineer 
and  conductor  of  the  train  that  lulled  deceased, 
that  one  of  such  men  testified  on  the  inquest 
that  the  cab  step  of  the  engine  was  loose  when 
he  last  examined  it  before  the  accident,  such 
testimony  would  have  be«i  admissible  against 
the  conductor  or  engineer  If  the  witness  had 
been  able  to  identify  either  as  the  person  who 
had  so  testified  npon  the  inquest,  bnt  it  was  in- 
competent as  to  the  conductor  and  engineer,  and 
also  the  railroad,  where  the  witness  was  unable 
to  identify  the  person  who  had  so  testified,  and 
no  other  witness  aided  his  testimony  by  connect- 
ing the  statement  testified  to  with  either  of  the 
trainmen. 

[BM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1006,  1007;    Dec.  Dig.  «8=258.] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Action  by  Arthur  Frogg's  administrator 
against  the  Cincinnati,  New  Orleans  &  Tex- 
as Pacific  Railway  Oompany  and  others. 
Judgment  for  plaintiff,  and  defendant  Ball- 
way  Company  appeals.  Reversed,  with  di- 
rections. 

Tye,  SUer  &  GatUffe,  of  Williamsburg, 
and  John  Galvln,  of  Cincinnati,  Ohio,  for 
appellant  Robert  Harding  and  John  W. 
Rawllngs,  both  of  Danville,  J.  P.  Hobson  &> 
Son,  of  Frankfort,  and  John  M.  Pertains,  of 
Whitley  City,  for  appellee. 

HANNAH,  J.  About  9  o'clodc  on  the  night 
•of  April  26,  1913,  Arthur  Frogg,  a  young 
man  about  20  years  of  age,  was  killed  near 
the  railroad  depot  at  Pine  Knot.  His  ad- 
ministrator instituted  this  action  in  the  Mc- 
Creary circuit  court  against  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany to  recover  damages  for  his  death,  and 
obtained  a  verdict  and  Judgment  in  the  sum 
of  $5,000.    The  railway  company  appeals. 

Pine  Knot  Is  a  Tillage  of  some  600  or 
600  inhabitants.  The  tracks  of  the  railway 
company  run  north  and  south  through  the 
village.  The  larger  portion  of  the  town  is 
east  of  the  tracks,  and  rather  northeast  of 
the  depot.  A  public  highway  crosses  the 
tracks  just  south  of  the  depot,  which  is  on 
the  east  side  of  the  tracks.  This  highway 
crosses  the  tracks  from  west  to  east,  and, 
after  passing  the  depot,  it  then  turns  to  the 
north  and  runs  parallel  with  the  railroad 
tracks.  Along  in  front  of  the  depot,  and  ex- 
tending from  this  public  highway  to  a  point 
probably  150  feet  north  of  the  depot,  there 
is  on  the  premises  of  the  appellant  a  plat- 


form, bordered  by  a  concrete  curb  next  to 
the  railway  tracks.  And  from  the  north 
end  of  this  platform  a  pathway  leads  off  in  a 
northeasterly  direction,  crossing  a  couple  of 
storage  side  tracks,  to  an  intersection  with 
the  public  highway  alwve  mentioned.  By 
using  the  railroad  platform  and  this  pathway, 
I)ersons  desiring  to  pass  from  that  part  of 
the  town  west  of  the  tracks  near  the  depot  to 
that  portion  of  the  town  on  the  east  side  of 
the  tracks  and  northeast  of  the  depot  were 
able  to  lessen  the  distance  as  compared  with 
the  route  of  the  public  highway;  and  it 
appears. from  the  evidence  in  the  record  that 
the  people  of  Pine  Knot  almost  universally 
used  this  route  via  the  depot  platform  in 
passing  between  the  two  mentioned  portions 
of  the  town.  This  platform  immediately  in 
front  of  and  near  the  depot  was  constructed 
of  lumber,  but  to  the  north  of  the  depot,  it 
was  made  of  graveL 

Frogg  had  been  working  on  a  Job  of  rail- 
road grading,  but  on  the  day  in  question,  it 
being  a  Saturday,  he  did  not  work  in  the 
afternoon.  He  was  at  his  father's  distillery, 
and  drank  some  whisky  about  2  o'clock,  and 
then  left.  His  father  says  that  he  was  drink- 
ing, but  not  drunk.  He  returned  about  half 
past  3,  and  again  left,  and  went  to  Pine  Knot 
His  father  lived  about  three-quarters  of  a 
mile  north  of  the  Pine  Knot  depot. 

The  evidence  for  the  plaintiff  conduces  to 
show  that  £Yogg  was  at  the  home  of  Fred 
Smith,  on  the  west  side  of  the  tracks  and 
rather  south  of  the  Pine  Knot  depot,  oh  the 
night  in  question;  that  he  left  there  to  re- 
turn to  that  portion  of  the  town  on  the  other 
side  of  the  tracks  (in  doing  which  he  would 
ordinarily  have  walked  north  along  the  depot 
platform);  and  that  In  a  period  of  time 
which  was  about  sufficient  for  him  to  have 
reached  the  depot  a  freight  train  came  into 
Pine  Knot  from  the  south.  As  this  train 
passed  the  depot  platform,  going  north,  a 
noise  or  Jar  attracted  the  attention  of  the  en- 
gineer. The  train  came  to  a  stop,  and  Frogg's 
body  was  found  lying  on  the  gravel  exten- 
sion of  the  platform  north  of  the  depot  A 
fracture  of  the  skull  an  Inch  above  and  2 
inches  in  front  of  the  left  ear  had  produced 
instant  death.  His  left  shoulder  was  bruis- 
ed ;  and  there  were  a  number  of  bruises  on 
his  left  side  and  down  his  back-  and  on  his 
left  hip,  and  the  skin  liad  been  knocked  off 
the  left  shin  bone  in  three  or  four  places. 
The  back  of  his  left  coat  sleeve  was  torn, 
and  there  was  a  torn  place  In  his  trousers 
over  the  left  hip. 

An  iron  step  attached  to  the  cab  of  the  lo- 
comotive (used  in  mounting  to  the  cab)  had 
been  torn  from  its  fastenings  and  broken  in- 
to several  pieces,  and  these  pieces  were  ly- 
ing near  where  Frogg  was  found.  One  of 
these  weighed  10  or  12  pounds.  A  hole  had 
been  torn  In  the  concrete  curb  which  ran 
along  in  front  of  the  platform  next  to  the 
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tracks.  This  hole  was  about  60  feet  sonth 
of  where  the  body  was  found.  The  curb 
mentioned  was  about  20  to  24  inches  In 
height  and  20  to  22  Inches  from  the  track; 
and  the  step  of  the  locomotive  cab,  when  in 
proper  position,  cleared  the  corb  about  6 
inches. 

Ko  one  saw  Frogg  killed;  but  it  was  the 
theory  of  the  plaintiff  that  the  cab  step  was 
loose,  and  dropping  down  struck  the  con- 
crete curb,  breaking  it  into  pieces,  and  that 
these  flying  pieces  of  the  step  strack  and 
killed  him  as  he  was  walking  north  along 
the  depot  platform.  On  the  other  hand,  it 
is  the  contention  of  the  railway  company 
that  a  peremptory  Instruction  should  have 
been  granted  In  its  favor  at  the  close  of 
plaintiff's  evidence,  upon  the  ground  that 
there  was  no  evidence  showing  liability  on 
its  part 

[1]  It  has  been  held  that,  to  authorize  a 
recovery  in  cases  like  this,  It  is  not  essential 
that  there  shonld  be  direct  evidence  from 
the  moutlis  of  eyewitnesses  to  the  occur- 
rence; that  the  manner  in  which  the  acci- 
dent happened,  as  well  as  the  negligence  of 
the  railway  company,  may  be  established  by 
drcumstances.  Southern  Railway  v.  Cap- 
llnger's  Adm'r,  161  Ky.  749,  152  S.  W.  947, 
49  L.  R.  A.  (N.    S.)  660. 

In  L.  &  N.  R.  R.  V.  Taylor's  Adm'x,  168 
Ky.  633,  166  8.  W.  199,  Taylor  was  struck 
and  killed  by  a  freight  train.  No  one  saw 
the  occurrence;  but  Taylor  was  seen  start- 
ing .up  the  track.  A  train  followed  him. 
The  marks  made  on  the  cross-ties  by  the 
heels  of  his  shoes,  the  condition  of  the  cin- 
ders between  the  rails,  and  the  wounds  on 
his  body  all  showed  that  he  was  struck  from 
behind  by  the  train  and  dragged  quite  a  dis- 
tance. It  was  sought  to  be  contended  in  that 
case  that  Taylor  was  probably  killed  in  an 
attempt  to  board  the  moving  train ;  but  this 
court  held  that.  In  view  of  the  physical  facts, 
the  jury  was  Justified  In  reaching  the  con- 
clusion that  he  was  killed  in  the  manner 
above  stated. 

The  evidence  in  the  case  at  bar,  however, 
does  not  so  clearly  point  to  the  actual  man- 
ner of  Frogg's  death.  The  apparently  fatal 
weakness  in  the  theory  of  the  plaintiff  rests 
in  the  number  and  distribution  of  the  wounds 
on  the  body.  The  step  was  undoubtedly 
broken  into  several  pieces,  and  this  was 
doubtless  caused  by  Its  striking  the  concrete 
curb  as  contended  by  plaintiff ;  but  that  all 
or  practically  all  of  those  pieces  should  have 
continued  to  fly  through  the  air  for  a  dis- 
tance of  50  feet,  and  all  or  practically  all  of 
them  strike  Frogg,  as  must  have  been  done 
to  have  caused  the  number  of  wounds  found 
on  his  body,  does  not  seem  conceivable.  It 
seems  to  us  that  it  is  Just  as  reasonable  a 
theory  (if,  indeed.  It  be  not  more  reasonable) 
to  say,  as  defendant  theorizes,  that  Frogg 
was  struck  while  sitting  on  the  curb,  and 
that  this  knocked  the  step  loose  and  caused 


it  to  tear  up  the  concrete  curb.  All  the 
wounds  were  on  his  left  side;  and,  had  he 
been  sitting  on  the  curb,  his  left  side  would 
have  been  nearer  to  the  approaching  train. 
If  he  was  killed  in  this  way,  the  number 
and  distribution  of  the  wounds  on  his  body 
and  the  tearing  of  bis  clothes  is  more  satis- 
factorily accounted  for  than  by  the  theory 
that  a  number  of  the  pieces  struck  him  prac- 
tically all  over  the  left  side  of  his  body; 
especially  as  some  of  the  wounds  were  on 
the  front  of  the  body  and  some  on  the  back, 
although  all  on  the  left  side  thereof. 

It  seems  to  us,  therefor,  that  this  case  is 
one  which  demands  the  application  of  the 
doctrine  that,  where  the  evidence  leaves  us 
in  the  position  of  having  to  theorize  as  to 
the  manner  in  which  deceased  met  his  death, 
and  the  theories  advanced  are  equally  plausi- 
ble, one  involving  negligence  on  the  part  of 
the  defendant,  and  the  other  freedom  from 
such  negligence,  and  both  arising  upon  mere 
conjecture,  a  recovery  cannot  be  had.  Cald- 
weU's  Adm'r  v.  0.  &  O.  Ry.,  155  Ky.  609, 
160  S.  W.  168;  Osborne's  Adm'r  v.  C,  N. 
O.  &  T.  P.  Ry..  158  Ky.  176.  164  S.  W.  818 ; 
Bell's  Adm'x  v.  C.  &  O.  Ry.,  161  Ky.  466. 
170  S.  W.  1180;  Woodburn  v.  U.  L.,  H.  &  P. 
Co.,  164  Ky.  29,  174  S.  W.  730;  L.  *  N.  r. 
Chambers,  165  Ky.  736,  178  B.  W.  IIOL 

[2]  2.  Over  the  objection  of  the  defend- 
ant railway  company,  a  witness,  Cross,  was 
permitted  to  testify  that  he  was  present  at 
the  inquest  held  by  the  coroner  over  the  body 
of  Frogg ;  that  he  saw  two  men  there  whom 
people  said  were  the  engineer  and  conductor 
of  the  train  in  question;  that  one  of  the 
men  so  pointed  out  to  him  testified  on  that 
inquest  that  the  cab  step  was  loose  when  he 
examined  it  at  Robblns  or  Glebmarrow,  sta- 
tions south  of  Pine  Knot  This  testimony 
was  not  corroborated  in  any  way;  in  fact 
(though  we  are  not  now  considering  the  evi- 
dence of  defendant's  witnesses),  this  witness 
was  contradicted  by  all  the  other  witnesses 
w]^o  were  present  at  the  inquest,  including 
the  magistrate  who  presided. 

The  conductor  and  engineer  of  the  train 
were  Joined  with  the  railway  company  as  de- 
fendants in  the  action;  and  if  this  witness 
had  been  able  to  identify  either  as  the  per- 
son who  had  so  testified  upon  the  inquest, 
the  evidence  in  question  would  have  been 
admissible  against  the  person  who  had  so 
testified,  but  against  him  alone.  But,  as  the 
witness  was  unable  to  identify  the  person 
who  had  so  testified,  and  no  other  witness 
aided  his  testimony  by  connecting  the  state- 
ment so  testified  about  with  either  of  the  de- 
fendant trainmen,  the  evidence  in  question 
was  incompetent,  even  as  against  either  of 
those  defendants,  and  in  no  event  was  it 
competent  against  the  railway,  and,  being  in- 
competent, it  was  of  no  assistance  to  the 
plaintiff  upon  the  consideration  of  the  de- 
fendants' motion  for  a  peremptory  Instruc- 
tion. 
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Xbe  Judgment  is  reversed,  wltb  directions 
to  direct  a.  verdict  for  the  defendants  If  up- 
on a  second  trial  the  evidence  should  be  sub- 
fti^i^^aiiy  the  same  as  on  the  first  triaL 


KIRK  V.  KIRK'S  BX'B. 
<C!oiiTt  et  Appeals  of  Kentucky.    Kov.  24, 1916.) 

1.  liOOTATioN     OF    Actions    «=>177  — How 
Raised — Complaint— SumciEWCT. 

In  a  complaint  for  the  reformation  of  a 
deed,  executed  eight  years  before  the  suit,  on 
the  ground  of  fraud,  it  was  not  necessary  that 
the  complaint  should  negative  the  running  of 
the  statute  of  limitations  by  alleging  that  plain- 
tiff could  not  have  sooner  discovered  the  fraud 
by  the  exercise  of  reasonable  diligence,  since  the 
statute  is  a  matter  of  defense  to  be  raised  by 
plea. 

[Ed.  Note.— For  other'  cases,  see  limitation 
of  Actions,  Cent  Kg.  |§  663-666;  Dec  Dig. 
®=»177.] 

2.  Wills  ^=»54&— Lm   Estate— Bbkain  deb 
—Fee  SnrPLK. 

Under  a  clause  in  a  will  devising  lands  to 
testator's  three  sons  which  declared  that  the 
estates  taken  were  only  life  estates,  and  in  case 
of  the  death  of  the  sons  or  either  of  them,  witb- 
ont  heirs  of  their  body  immediately  at  their 
death,  the  lands  so  given  should  go  to  testator's 
other  living  cliildren,  the  surviving  son  took  a 
fee  simple  in  the  lands  devised  on  the  death  of 
the  other  two  without  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1171-1176, 1310-1318;  Dec.Dig.  «=>545.] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  Mizabeth  'M.  Kirk  against  Mor- 
ris C.  Kirk,  as  executor  of  Morris  C.  Kirk, 
deceased,  judgment  for  defendant,  and  plain- 
tiff api)eals.    Affirmed. 

Allan  D.  Cole,  of  Maysville,  for  appellant 
Worthlngton,  Cochran  &  Browning  and  Slat- 
tery  &  Bees,  all  of  Maysville,  for  appellee. 

SETTLED,  J.  By  this  action,  instituted  In 
.the  court  below,  the  appellant,  Elizabeth  M. 
Kirk,  sought  to  recover  of  the  appellee,  Mor- 
ris G.  Kirk,  as  executor  of  the  wlU  of  Morris 
C.  Kirk,  deceased,  and  devisee  under  the  lat- 
ter's  will,  206  acres  of  land,  lying  in  Mason 
county,  Ky.,  and  the  rental  value  thereof  for 
the  seven  years  next  preceding  the  bringing 
of  the  action,  aggregating  In  amount  $21,000. 
Appellee  filed  a  general  demurrer  to  the  peti- 
tion, as  amended,  which  the  circuit  court  sus- 
tained, and,  appellant  refusing  to  plead  fur- 
ther, Judgment  was  entered  dismissing  her 
petition.  This  appeal  is  prosecuted  from  that 
Judgment. 

The  land  in  question  was  devised  to  ap- 
pellant's husband,  Eiraamus  O.  Kirk,  deceas- 
ed, by  the  will  of  his  father,  Bichard  Kirk. 
Erasmus  G.  Kirk  died  in  1906,  testate,  and 
appellant  claims  title  to  the  land  mentioned 
under  his  will,  of  which  she  is  the  sole  dev- 
isee. The  same  land  is  in  possession  of  and 
claimed  by  the  appellee,  Morris  C.  Kirk,  un- 
der the  will  of  his  uncle,  Morris  O.  Kirk,  de- 
ceased, who  died  in  1914,  and  whose  will, 
after  bequeathing  certain  specific  legacies  to 


other  relatives,  devised  the  residue  of  his  est- 
tate,  incladdng  this  land,  to  his  nephew,  the 
appellee  Morris  C.  Kirk. 

It  was  alleged  in  the  petition,  as  amended, 
that  the  206-acre  tract  of  land,  together  with 
a  smaller  tract  of  25  acres,  which  her  hus- 
band, Erasmus  G.  Kirk,  acquired  by  purchase 
and  conveyance  several  years  prior  to  his 
death,  and  also  devised  her  by  bis  will,  was 
conveyed  by  appellant  to  Morris  C.  Kirk,  de- 
ceased, by  deed  of  date  June  8,  1906,  whereby 
she  intended  to  convey  to  him  the  25-acre 
tract  of  land  at  the  agreed  price  of  $2,000, 
which  sum  was  then  paid  her  in  cash  by 
Morris  C.  Kirk,  but  that  by  mistake  of  the 
draughtsman  of  the  deed,  or  the  fraud  of 
the  decedent,  Morris  C.  Kirk,  one  of  which 
facts,  it  was  alleged,  was  true,  though  she 
did  not  know  which  was  true,  the  instrument 
was  made  to  falsely  recite  that  it  conveyed 
all  the  real  estate  ovraed  by  Erasmus  G.  Kir}: 
at  his  death,  whereas  she  had  in  fact  sold 
only  the  25-acre  tract  of  land  to  him.  It 
was  further  alleged  in  the  petition  that  ap- 
pellant did  not  learn  of  the  mistake  or  fraud 
mentioned  until  within  the  90  days  next  be- 
fore the  Institution  of  the  action.  In  the 
prayer  of  the  petition  it  was  asked  that  the 
contract  of  sale  be  rescinded  and  the  deed 
canceled  In  so  far  as  it  purported  to  convey 
the  206  acres  of  land,  and  that  the  Instru- 
ment be  so  reformed  as  to  make  it  convey 
simply  the  25  acres  of  land  sold  the  grantee 
and  attempted  to  be  conveyed  him  thereby. 

[1]  Appellee's  demurrer  to  the  petition,  as 
amended,  Is  based  on  the  grounds:  (1)  That 
the  action  is  barred  by  the  statute  of  limita- 
tions; (2)  that  the  facts  alleged  in  the  peti- 
tion and  amendment,  and  furnished  by  the 
exhibits  filed  therewith,  fail  to  state  or  mani- 
fest a  cause  of  action.  With  respect  to  the 
first  ground  of  demurrer,  it  should  be  ob- 
served that  the  appellant's  action  was  insti- 
tuted 8  years  after  the  execution  and  deliv- 
ery of  the  deed  attacked  by  the  petition,  and 
it  is  insisted  for  appellee  that,  while  the  stat- 
ute allows  the  bringing  of  snch  an  action 
within  10  years  next  succeeding  the  commis- 
sion of  the  alleged  fraud  or  mistake  sought 
to  be  corrected,  it  requires  that  it  be  done  with- 
in 6  years  next  after  its  discovery ;  and,  far- 
ther, that  the  averment  of  the  petition  that 
appellant  did  not  discover  the  fraud  or  mis- 
take until  within  90  days  of  the  flUng  of  the 
petition  is  insufficient  to  meet  the  require- 
ment of  the  statute,  unless  coupled  with  or 
followed  by  the  additional  averment  that 
reasonable  diligence  on  appellant's  part  would 
not  have  enabled  her  to  discover  it  sooner, 
which  averment  was  not  made. 

This  contention  cannot  t>e  sustained.  In 
Swinebroad  v.  Wood,  123  Ky.  664,  97  S.  W. 
25,  29  Ky.  Law  Rep.  1202,  it  was  held  that, 
in  an  action  for  relief  on  the  ground  of  fraud 
or  mistake,  the  plaiintlff  need  not  anticipate  a 
plea  of  the  five  or  ten  year  statute,  and 
that,  if  the  defendant  would  rely  upon  Umita- 
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tion,  it  most  be  pleaded  instead  of  being  rais- 
ed by  demurrer.  Tbis  decision  was  followed 
in  Yager's  Adm'r  t.  President,  etc.,  of  Bank 
of  Kentucky,  125  Ky.  177,  100  S.  W.  848,  30 
Ky.  Law  Rep.  1287,  and  bag  been  approved 
in  one  or  more  later  cases. 

[2]  The  second  ground  of  demurrer  1b,  bow- 
ever,  fatal  to  tbe  recovery  sought  by  appel- 
lant. Tbe  facts  alleged  in  tbe  petition  as 
amended,  and  exhibits  filed  tberewitb,  sbow 
that  appellant  is  not  entitled  to  tbe  relief 
prayed,  as  they  manifest  her  want  of  Utle  to 
tbe  206  acres  of  land,  or  any  part  thereon, 
sued  for,  or  to  tbe  rents  alleged  to  have  ac- 
crued therefrom.  This  is  so  t>ecause  tbe  land 
in  question  was  received  by  her  husband, 
Brasmus  O.  KUk,  under  tbe  will  of  bis  fa- 
ther, Richard  Kirk,  which  devised  blm  only 
a  life  estate  therein,  and,  as  tbe  interest  the 
husband  took  In  tbe  land  under  the  will 
ceased  or  ended  with  his  death,  he  was  with- 
out power  to  pass  tbe  title  thereto  to  appel- 
lant by  his  wUl,  as  attempted  by  the  devise 
therein  made  of  it  to  her. 

It  is  admitted  in  tbe  petition  that  the  206 
acres  of  land  was  devised  appellant's  hus- 
band by  the  will  of  his  father,  Richard  Kirk. 
Tbe  wUl  of  Richard  Kirk  appears  to  have 
been  executed  January  28,  1881,  at  which 
time  tbe  testator  bad  three  sons,  Erasmus  G., 
Morris  0.,  and  Bluford  B.  Kirk.,  all  of  whom 
were  then  unmarried.  After  providing  in  tbe 
first  and  second  clauses  of  tbe  will  for  the 
payment  of  bis  debts,  and  that  his  real  and 
personal  property  be  kept  Intact  until  that 
end  was  accomplished,  tbe  testator  therein 
dlijposed  of  his  real  estate  as  follows: 

"Third.  After  my  debts  are  paid,  I  will  and 
bequeath  to  my  wife  Angeline  Kirk,  during  her 
natural  life,  my  home  farm  containing  about 
229  acres  and  known  as  the  Nathaniel  Kirk 
and  Garrett  Applegate  land,  less  about  80  acres 
of  it — the  part  willed  to  me  by  my  father,  Rich- 
ard Kirk,  Senior,  on  my  paying  for  it,  which  is 
hereinafter  willed  to  my  son  Bluford  B.  Kirk. 

"Fourth.  After  my  debts  are  paid  as  afore- 
said, I  will  and  bequeath  to  my  sons  Erasmus 
G.  and  Morris  C.  Kirk,  subject  to  the  condition 
hereinafter  specified,  the  two  tracts  of  land 
known  as  the  'dowry  tract,'  in  which  they  al- 
ready own  an  interest,  and  tbe  tract  of  land 
deeded  to  me  by  Robert  Downing  containing  in 
both  tracts  about  26S  acres,  more  or  less. 

"Fifth.  After  my  debts  are  paid  as  aforesaid, 
I  will  and  bequeath  to  my  son  Bluford  B.  Kirk, 
the  80  acres,  more  or  leas,  excepted  from  the 
home  farm  of  229  acres,  more  or  less ;  and  also 
the  remainder  of  the  229  acres  called  the  home 
farm,  after  my  wife's  life  estate  ceases  by  her 
death. 

"Sixth.  The  estate  taken  by  my  sons  in  the 
fourth  and  fifth  clauses  of  this  my  will  shall 
only  be  life  estates ;  and  in  case  they  or  either 
of  them  die,  without  heirs  of  their  bodies,  im- 
mediately at  their  death,  the  land  hereby  willed 
them  for  life  shall  go  to  my  other  living  chil- 
dren and  at  the  time  should  any  of  my  other 
children  be  dead  leaving  heirs  of  their  body, 
such  heirs  shall  take  tbe  land,  or  an  interest 
therein,  the  same  as  their  father  would  have 
done  if  living." 

March  14,  1883,  Rldiard  Kirk  made  the 
following  oodldl  to  his  will: 

"Codicil.  Mv  son  Bluford  B.  Kirk  having  de- 
parted this  life,  I  make  thia  codicil,  not  chang- 


ing my  foregoing  will  in  any  way — merdy  mak- 
ing a  division  of  the  land  willed  to  my  said  ia- 
ceased  son,  to  wit:  When  they  are  entitled  to 
it  under  my  will  I  bequeath  to  my  son  Morris  01 
Kirk  all  the  land  willed  to  my  deceaiied  son  on 
the  east  side  of  the  road  and  to  my  son  Eras- 
mus G.  Kirk  all  the  land  willed  to  my  deceased 
son  on  the  west  side  of  the  county  road,  except 
the  tenement  occupied  by  Wash  Lyon  and  half 
acre  of  land  therewith,  which  1  bequeath  to  mjr 
son  Morris  C.  Kirk.  In  this  division  I  require 
my  son  Mbrris  C.  to  relinquish  to  my  son  Eras- 
mus G.  the  «/ij  that  he  owns  individually  in 
the  'dowry'  on  the  west  side  of  said  road ;  and 
U  he  fails  or  refuses  to  do  so  then  I  will  enough 
of  the  land  on  the  east  side  of  the  road  to  make 
it  up.  There  is  some  woods  on  the  east  side  of 
the  road  and  my  son  Erasmus  is  always  to  have 
his  stove  wood  ont  of  die  dower  or  rough  part 
of  the  timber  therein." 

Rlcbard  Kirk  died  In  1893,  and  sbortl; 
thereafter  bis  will  and  codicil  were  duly  pro- 
bated. He  was  survived  by  two  of  his  sons, 
Erasmus  G.  Kirk  and  Morris  O.  Klric  Eras 
mus  G.  Kirk  shortly  thereafter  married  the 
appellant  and  died  In  1906,  without  issue 
His  brother,  Morris  C.  Kirk,  survived  him, 
bot  died  in  1914,  without  Issue. 

If  the  latter,  as  the  last  survivor  of  the 
sons  of  Richard  Kirk,  upon  tbe  death  of 
Erasmus  G.  Kirk  took  nnder  tbe  sixth  clau% 
of  his  father's  will  a  fee-simple  title  to  the 
land  which  Erasmus  had  received  under  the 
father's  will,  it  is  clear  that  on  June  8,  190C, 
when  appellant  executed  to  him  tbe  deed  here 
attempted  to  be  reformed,  he  already  held 
tbe  fee-simple  title  to  all  of  the  land,  ei- 
clusive  of  tbe  25  acres,  the  deed  purported 
to  convey  him,  In  view  of  which  appellant  is 
estopped  to  complain  that  tbe  206  acres  was 
Included  in  the  conveyance  made  by  the  deed. 
This  being  true,  there  can  be  no  just  com- 
plaint from  the  appellant  that  tbe  $2,000  then 
paid  her  fay  Morris  O.  Kirk  was  an  biade- 
qnate  price  for  tbe  25  acres  of  land,  which 
was  all  the  land  be  got  by  tbe  conveyance; 
Indeed,  the  petition  does  not  so  allege. 

The  only  questicm  remaining  to  be  deter- 
mined is  whether,  in  the  conclusion  express- 
ed, we  have  given  the  correct  meaning  to 
Richard  Kirk's  will.  Fortunately,  we  have 
as  a  guide  a  previous  construction  given  tbe 
will  by  this  court  In  Smoot  v.  Kirk,  104  S. 
W.  716,  31  Ky.  I,aw  Rep.  1081.  The  case  was 
decided  after  the  death  of  Erasmus  G.  Kirk 
and  while  Morris  C.  Kirk  was  still  living, 
and  the  action  seems  to  have  grown  out  of 
the  refusal  of  a  purchaser  of  a  part  of  the 
land,  which  had  been  directly  devised  Morris 
by  the  will  of  his  father,  to  accept  «  deed 
Morris  tendered  blm  therefor;  bis  objection 
being  that  Morris,  though  the  sole  survivor 
of  tbe  sons  of  Richard  Kirk,  was  unable  to 
convey  blm  a  fee-simple  titl&  In  the  opin- 
ion it  Is  said : 

"Richard  Kirk  by  his  will  devised  certain 
lands  to  his  three  sons.  Two  of  the  sons  have 
since  died  without  issue.  The  third  is  living 
but  has  no  issue.  The  question  for  decision  in 
this  case  is  the  nature  of  the  estate  taken  by  the 
three  sons,  and  particularly  by  the  last  snrvivor, 
appellee.  The  question  arises  under  the  sixth 
clause  of  the  will,  which  reads  as  f^lows:    The 
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estbl^s  taken  by  my  sons  in  the  fourth  and  fiflh 
chiuses  of  this,  my  last  wlU,  shall  only  be  life 
estates,  and  in  case  they,  or  either  of  them,  die 
without  heirs  of  their  bodies,  immediatdy  at 
their  death,  the  land  hereby  willed  for  life  shall 
go  to  my  other  living  children,  and  at  the  time 
should  any  of  my  other  children  be  dead  leaving 
heirs  of  their  body  said  heirs  sbaU  take  the  land 
or  any  interest  therein,  the  same  as  their  fa- 
ther would  have  done  if  living.' 

"It  is  claimed  that  appellee  has  only  a  life 
estate  in  the  land,  while  the  latter  claims  the 
fee.  The  testamentary  clause  would  have  cre- 
ated a  fee-simple  estate  txit  for  the  sixth  daase 
quoted  above,  and  there  would  be  less  trouble  in 
construing  it  but  for  the  statement  contained 
in  it  that  life  estates  only  are  given  to  his  three 
sons.  Technical  terms  are  to  receive  their  tech- 
nical meaning  ordinarily  in  the  construction  of 
documents.  But,  if  it  appears  from  the  context 
that  the  draftsman  of  the  instrument  misem- 
ployed teciinical  terms,  there  is  no  sense  in  giv- 
ing them  technical  meaning,  when  to  do  so  de- 
stroys the  intent  otherwise  clearly  manifested 
in  the  instrument,  as  it  is  the  latter  that  is  in- 
variably to  control.  If  the  words  'life  estates' 
be  omitted  from  the  paragraph,  as  misdescrip- 
tion of  the  estate  specifically  and  actually  cre- 
ated, it  will  be  seen  that  the  testator  intended 
that  his  sons  were  to  have  defeasible  fees,  for 
remaindermen  are  not  provided.  The  devise  of 
the  fee  to  be  defeated  contingently  is  in  no 
sense  a  life  estate  as  that  term  is  used  in  law. 
The  testator  had  devised  specifically  to  his  sons 
certain  lands.  Without  anything  else  being 
said,  they  would  have  taken  their  lands  in  fee. 
But  it  was  the  evident  purpose  of  the  testator 
to  continue  the  land  in  his  own  blood  so  far  as 
that  was  practicatde.  The  thought  occurring 
that  some  of  them  might  die  without  issue,  pro- 
vision was  made  that  the  land  devised  to  such 
one  should  go  to  the  surviving  brothers,  or  in 
the  event  that  one  of  them  had  previously  died, 
but  leaving  issue,  that  his  issue  should  stand  in 
his  place,  as  to  the  portion  devised  to  the  issu- 
less  son.  But  if  any  one  of  the  sons  died  leav- 
ing issue  there  is  no  devise  over,  but  such  son 
of  the  testator  then  would  have  taken  the  fee; 
the  contingent  upon  which  it  was  to  be  divest- 
ed not  having  happened.  He  could  have  dispos- 
ed of  It  by  will,  or  by  sale  or  gift  When  two 
of  the  three  sons  had  died  without  issue,  the 
third  took  the  whole  by  the  terms  of  the  will,  but 
not  as  remainderman.  As  to  such  final  survivor 
the  condition  could  never  arise  by  which  if  he 
died  without  issue  the  terms  of  the  will  could 
be  complied  with,  to  wit:  That  his  two  broth- 
era  or  their  issue  or  the  survivor  of  them  could 
take.  We  cannot  presume  that  the  testator 
meant  for  the  title  to  lapse  or  revert  The  only 
c<Hidition  tliat  be  contemplated  as  the  one  upon 
which  the  fee  previously  defeated  should  be  di- 
vested was  that  one  or  two  of  bis  sons  might 
die  without  issue.  In  that  event  the  whole  of 
the  estate  must  of  necessity  go  to  the  survivor, 
as  no  one  else  was  provided  in  the  instrument  to 
take  from  the  survivor.  We  conclude  that  Mor- 
ris G.  Kirk,  the  survivor  of  the  three  sons,  the 
other  two  having  died  without  issue,  is  invest- 
ed with  the  fee  simple  of  the  whole  of  the  de- 
vised realty.  Such  was  the  Judgment  below, 
and  it  ii  affirmed." 

As  under  the  will  of  Ricbard  Kirk  the 
death  of  his  two  sons  Bluford  and  Erasmus, 
without  issue,  rested  in  the  testator's  third 
son  and  tbelr  brother  Morris  C.  ELirk,  as  sole 
surrlvor,  an  absolute  or  fee-simple  title  to 
the  lands  it  devised  them,  and  the  title  thus 
derived  by  Morris  O.  Kirk  to  the  land  In 
controversy  was  devised  by  his  will  to  his 
nephew,  the  appellee  Morris  C  Kirk,  appel- 
lant's dalm  thereto  Is  wholly  without  mer- 


it; and.  If  not  entitled  to  the  206  acres  of 
land,  no  benefit  can  result  to  her  from  a 
reformation  of  the  deed  of  June  8,  1906,  ex- 
ecuted by  her  to  Morris  0.  Kirk,  deceased. 
Judgment  affirmed. 


SOUTHERN     MINING     C».     T.     liEWIS' 

ADM'B. 
(Court  of  Appeals  of  Kentucky.    Nov.  23, 1910.) 

1.  MIabtbb  and  Sebvant  «ss>286— Injubibs 
TO  Sehvant— Negligbncb  of  Masteb— 
QtJEsnoN  FOB  Jury. 

In  an  administrator's  action  for  the  death 
of  a  mine  company's  servant  struck  by  a  wild 
empty  mine  car  traveling  downgrade  outside  the 
mine,  question  whether  the  death  was  due  to 
the  emplojing  company's  negligence  held  for 
the  jury  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  lOOL  1006,  1008,  101(^ 
1015,  1017-1033,  1036-1042,  lOS,  1046-1050; 
Dec.  Dig.  <8=28e.] 

2.  Nkgliqence  ®=>122— Contbibxjtoet  Neq- 
LioENCB— Burden  of  Pboof. 

In  an  action  for  death  by  wrongful  act, 
the  burden  is  on  the  defendant  to  show  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  g$  221-228,  229-234;   Dec.  Dig.  <8=» 

8.  Masteb  and  Sebtant  «=3»266— Injttbibs 
TO  Sebvant  —  Neguobncb  —  Bubdbr  of 
Pboop. 

In  an  action  for  injuries  to  a  servant,  neg- 
ligence will  not  be  presumed  from  the  fact  that 
the  servant  has  been  injured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {$  877-908,  955 ;  Dec  Dig, 
®=»265.] 

4.  Neqi-ioenck      ®=3l34  —  Cibcumstantiai. 

Evidence. 

It  is  not  necessary  to  establish  negligence 
by  eyewitnesses  in  a  case  against  an  injured 
servant's  employer;  circumstantial  evidence  is 
sufficient 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {§  267-270,  272,  273 ;  Dec.  Dig.  <S=s> 
134.] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  W.  S.  Lewis'  administrator 
against  the  Southern  Mining  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  N.  Sharp,  of  Knoxrille,  Tenn.,  and  Bobt 
G.  Low  and  Wm.  Low,  both  of  PlneviUe,  for 
appellant  John  Howard,  of  Middlesboro, 
Chas.  I.  Dawson,  of  PlnevlUe,  and  Hazel- 
rlgg  &  Hazelrigg,  of  Frankfort,  for  appellee. 

NTJNN,  J.  The  Tejay  mine  was  owned  and 
operated  by  appellant  company,  and  on  Tues- 
day April  14,  1913,  W.  S.  Lewis,  an  employ? 
at  the  mine,  was  killed.  Lewis  at  the  time 
was  working  outside  the  mine,  and  had 
Just  finished  loading  eight  mine  cars  with 
timbers.  The  motor  was  hauling  them  into 
the  mine,  and  he  was  walking  behind  them 
along  the  track  toward  his  place  of  regular 
work,  when  a  wild  empty  mine  car  came 
down  the  grade  from  his  rear  and  ran  OT«r 
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.him.  His  administrator  sned,  and  recovered 
$7,500.  On  this  appeal  the  appellant  says  the 
court  erred  in  falling  to  instruct  the  Jury  per- 
emptorily to  find  for  It 

[1, 2]  Lewis  had  been  working  at  this  mine 
only  three  days,  and  was  employed  to  work 
on  the  track.  On  the  morning  he  was  killed 
the  foreman  started  him  to  work  Inside  the 
mine  clearing  the  track  of  some  fallen  slate. 
The  foreman  heard  of  a  need  for  timbers  In 
some  other  parts  of  the  mine,  and  told  Lewis 
to  go  out  and  load  eight  cars.  The  timber 
yard  was  situated  outp'-le  and  on  a  track 
tliat  led  directly  Into  the  portal  of  an  old 
mine  entry.  Some  distance  underground 
from  the  portal  the  old  entry  connected  with 
the  new,  but  It  was  there  brattlced  ofT  so 
that  the  regular  mine  haulage  was  carried 
on  only  through  the  new  entry.  The  track 
in  the  old  entry,  however,  was  maintained, 
and  cars  that  were  not  needed  or  that  were 
in  a  damaged  condition  were  often  shoved 
up  there  and  left  nntll  needed  or  until  they 
could  be  repaired.  The  track  leading  out  of 
the  old  entry  and  past  the  timber  yard  and 
for  a  considerable  distance  beyond  was  down- 
grade at  least  1V&  per  cent.  It  was  also 
around  a  sharp  curve  and  through  a  consid- 
erable cut,  and  for  that  reason  one  standing 
on  the  track  at  the  timber  yard  could  not 
see  closer  than  30  to  40  feet  of  the  old  entry 
portal.  The  timbers  were  stocked  on  a  bank 
at  an  elevation  of  4  or  6  feet  above  the 
track.  Lewis,  while  upon  this  bank  and 
throwing  timbers  down  to  be  loaded  on  the 
cars,  had  a  range  of  vision  probably  up  to 
the  portal,  but  he  could  not  see  a  car  utK>n 
the  track  within  40  feet  of  the  portal,  be- 
cause the  cut  and  curve  obstructed  his  view. 
Lewis  told  GllUsple,  the  motorman,  to  take 
eight  empty  cars  and  set  them  ofF  In  front 
of  the  timber  yard.  The  motorman  says  that 
Lewis  was  there  when  he  set  the  cars,  and 
Lewis  put  a  scotch  under  the  front  one  In  or- 
der to  secure  It  and  keep  it  from  running 
downgrade.  To  set  these  cars,  the  motorman 
backed  a  train  up  on  this  track,  the  eight 
empties  first,  leaving  them  there,  and  then 
he  cut  off  a  number  of  cars  loaded  with 
slate  and  took  them  on  to  the  proper  place 
to  be  unloaded,  and  went  again  Into  the  mine. 
He  thinks  he  left  the  last  empty  car  within 
80  feet  of  the  old  portal.  In  the  course  of  an 
hour  or  two,  or  by  11  o'clock,  the  cars  were 
loaded,  and  Glllisple,  the  motorman,  again 
coupled  onto  them  and  took  them  Into  the 
mine.  In  a  very  short  while  some  men  work- 
ing near  by  heard  calls  for  help  In  the  direc- 
tion of  this  track,  and  at  a  place  75  feet  down 
from  where  Lewis  had  been  at  work  they 
found  Mm  under  an  empty  mine  car  fatally 
crushed.  As  soon  as  other  men  came  they 
lifted  the  car  off  of  him.  He  was  asked  how 
the  car  happened  to  get  on  him.  Accord- 
ing to  the  testimony  of  Llge  Rice,  he  said  "he 
was  following  a  water  tank  [car]  along,  and 
the  car  came  out  of  the  mine  there  and 


caught  him."  This  water  car  was  then 
standing  IS  or  20  feet  still  further  down  the 
grade. 

It  Is  a  matter  of  dispute  as  to  how  these 
two  cars  happened  to  be  left  or  placed  on  the 
track  in  the  vicinity  of  the  old  entry,  bat 
the  main  question  is  whether  they  were  loos- 
ed and  permitted  to  run  wild  down  the  grade 
by  appellant's  negligence.  The  water  tank 
referred  to  was  a  car  rigged  up  with  a  tight 
bed,  and  was  used  for  hauling  water.  On 
cross-examination  the  witness  Rice  said  that 
Lewis,  in  answer  to  a  question  how  It  happen- 
ed, said  that  "he  was  following  or  poshing 
the  water  tank,  and  that  the  car  came  out 
of  the  mine  [the  old  entry]  and  caught  him." 
The  witness  did  not  remember  whether  Lew- 
is said  he  was  following  or  pushing  the  water 
box,  but  did  say  "he  didn't  know  it  was  up 
there  [in  the  old  entry]." 

Doc  Davidson,  another  motorman,  testifies 
that  on  Saturday  before  the  accident  he 
"pushed  some  cars  back  up  there;  I  can't 
say  whether  it  was  back  In  the  entry  or  not." 
This  vrttness  and  others  testify  that,  accord- 
ing to  custom,  "some  cars  that  were  unload- 
ed and  that  we  did  not  need  we  would  back 
up  in  there."  None  of  the  cars  were  provid- 
ed with  brakes,  nor  were  there  any  sprags 
in  the  yard  or  in  the  neighborhood  of  the 
old  entry  with  whldi  to  secure  the  cars  and 
keep  them  from  rolling  down  the  grade. 
They  were  merely  scotched  with  a  "chip,  or 
stick,  or  rock,  or  anything  lying  handy." 

There  was  testimony  as  to  rust  conditions 
on  the  track  in  the  old  entry  after  the  ac- 
cident which  tended  to  show  recent  move- 
ment of  cars  thereon.  In  ewA  case  the 
marks  could  only  have  been  made  by  the 
cars  in  question.  These  cars  also  had  drip 
marks  on  them;  that  is,  they  appeared  to 
have  Just  come  from  a  place  in  the  mine 
where  there  was  a  constant  dripping  of  wa- 
ter. 

Lem  Parsons,  the  mine  foreman,  says  that 
on  the  day  before  the  accident  he  noticed 
the  water  car  standing  on  the  track  "a  little 
above  the  motor  house."  This  would  be  near 
about  or  above  the  tie  yard.  He  was  then 
asked  these  questions: 

"Q.  Toll  the  jury  whether  or  not,  if  a  trip  of 
cars  should  bump  into  that  car  Btandin|r  there 
on  that  siding  and  above  it  back  some  distance, 
whether  that  would  release  it  from  any  mooring 
it  had  tliore  or  any  scotchins,  and  permit  it  to 
come  back  down  the  track.  A.  Certainly,  if  it 
moved  away  from  the  scotch.  Q.  Did  you  notice 
any  cars  above  the  water  car?  A.  No,  sir;  I 
did  not  pay  any  particular  attention,  and  I 
didn't  notice  it." 

GUlisple,  the  motorman  that  placed  these 
eight  cars  which  Lewis  loaded,  says  that  he 
backed  them  up  in  front  of  the  tie  yard,  and 
that  the  furthest  car  came  within  about  a 
car  length  (10  feet)  of  the  mouth  of  the  old 
entry.  In  answer  to  another  question  he 
fixes  the  distance  at  about  25  feet  of  the 
mouth  of  the  old  entry.  From  where  the 
motor  car  stood  on  the  track  we  doubt  if 
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tlie  motorman  could  see  much  closer  than 
60  feet  of  the  old  entry,  and  It  Is  evident  that 
the  last  car  of  the  eight  which  be  set  off  for 
loading  was  around  the  carve  and  out  of 
Bight ;  that  Is,  neither  he  nor  Lewis,  nor  oth- 
ers down  on  the  straight  track,  could  see  the 
last  car  of  the  eight  or  anything  beyond  it 
GlUisple  again  says  he  pushed  his  "trip  near- 
ly to  the  drift  mouth."  He  was  not  certain 
whether,  at  the  time  he  placed  the  eight  cars, 
the  water  car  was  also  taken  up,  nor  did  be 
"notice  to  see  whether  there  was  any  water 
car  ap  there  or  not,"  and  when  he  pulled  the 
eight  loaded  cars  out  he  "didn't  know  wheth- 
er any  other  cars  followed  after  them."  He 
then  testified  as  follows : 

"Q.  If  any  car  had  been  back  on  this  track  at 
any  point  here  where  the  trip  of  can  was  at 
the  mouth  of  the  entry,  in  pushing  your  trip  op 
there  would  you  have  come  in  contact  with  it? 
A.  Yes,  sir.  Q.  If  it  had  been  scotched,  tell  the 
jury  whether  or  not  that  would  have  looBened 
its  Motch  and  when  the  trip  was  pulled  oat  per- 
mitted it  to  come  on  down  with  it?    A.  Yes, 

The  lasne  in  the  case  is  whether  by  ap- 
pellant's negllg^ice  these  cars  came  loose 
from  whatever  fastening  th^  had  and  rolled 
down  the  track.  The  theory  of  the  adminis- 
trator, appellee,  Is  that  these  two  cars  were 
In  or  about  the  old  entry,  and  were  held  In 
place  by  a  chip  or  some  other  like  obstmc- 
tion  placed  on  the  track  next  to  the  wheel, 
and  that  while  In  this  position  the  train  of 
cars  shoved  In  there  by  Glllispie,  the  motor- 
man,  for  Lewis  to  load  came  In  contact  wltb 
the  water  car  and  mine  car,  and  both  of 
them  were  thereby  shoved  further  up  the 
grad&  Later  <«,  when  the  eight  loaded 
cars  were  moved  out,  the  water  car  and  the 
empty  mine  car  behind  it  were  thus  released, 
and  came  rolling  down  the  track.  On  the 
other  hand,  appellant  contends  that  the  wa- 
ter car  and  the  empty  car  were  on  the  out- 
side of  the  old  entry  and  In  plain  view  of 
Lewis  while  he  was  at  work,  and  that  he,  for 
some  pnipose  of  his  own,  released  and  push- 
ed the  water  car  down  the  track  without 
noticing  or  scotching  the  empty  behind  It, 
and  that  the  empty  car,  therefore,  ran  over 
and  killed  him.  But  the  difficulty  with  ap- 
pellant's contention  la  that  there  is  no  evi- 
dence that  Lewis  saw  either  of  the  cars 
before  o^  at  the  time  they  were  loosed,  or 
that  he  ooiild  have  seen  them  from  where 
be  was  at  work  or  as  he  came  to  or  went 
from  fais  work  of  loading,  even  if  it  was  his 
duty  to  look  for  tbem,  which  it  was  not. 
Neither  is  there  any  evidence  that  he  releas- 
ed either  of  the  carst  or  that  he  could  have 
had  any  purpose  In  so  doing.  In  fact,  there 
Is  no  evidence  of  any  negligence  on  the  part 
of  Lewla  It  is  established  that  the  two 
cars  were  up  there  in  or  about  the  old  entry. 
It  is  admitted  that  they  were  released  and 
caused  to  roll  down,  and  thereby  Lewis  was 
killed.  As  we  have  already  noted,  the  evi- 
dence tends  to  Ediow  that  they  were  released 
by  the  way  In  which  Ollllspie  operated  the 


motor  train,  both  in  placing  and  removing  the 
eight  cars  which  Lewis  loaded.  There  is  no 
evidence  tending  to  show  a  contrary  or  dif- 
ferent state  of  affairs.  It.  Is  not  material 
whether  he  was  run  over  by  one  or  both  cars, 
or  whether  he  was  following  or  pushing  the 
first  and  was  run  over  by  the  second.  As 
heretofore  explained,  the -first  car  stopped  at 
a  point  15  or  20  feet  beyond  the  place  where 
he  was  run  over  by  the  mine  car.  It  is 
plain  that  Lewis  stepped  In  behind  the  train 
of  cars  as  they  went  out  and  proceeded  to 
follow  them  down  the  track.  This  was  the 
usual  and  customary  route  for  his  return  to 
the  new  entry.  He  had  gone  about  75  feet 
If  he  heard  the  empty  water  car  and  stepped 
off  of  the  track  to  let  it  pass,  and  then 
came  back  on  the  track,  and  was  overtaken 
by  the  next  car,  that  would  not  be  evidence 
of  negligence  on  his  part  The  fact  that 
the  company  negligentiy  permitted  one  car  to 
go  wild  would  not  impute  contributory  negli- 
gence to  Lewis  for  failing  to  suspect  that 
the  company  was  guilty  of  still  more  negli- 
gence in  letting  another  ear  go  wild.  The 
facts  and  circumstances  In  evidence  warrant- 
ed the  court  l^  submitting  the  question  of 
appellant's  negligence  to  the  Jury,  and  we 
think  the  evidence  was  sufficient  to  justify 
the  conclusion  that,  when  the  motorman 
put  the  eight  cars  on  the  tie  yard  for  load- 
ing, his  train  extended  near  to  or  into  the 
old  entry,  and  in  that  way  the  water  car  and 
mine  car  were  shoved  back  up  the  grade  and 
clear  of  the  chip  or  obstruction  which  scotch- 
ed and  held  them  in  place.  As  the  loaded 
cars  were  moved  out  Lewis  stepped  in  be- 
hind them  on  his  way  to  his  other  place  of 
work.  The  two  cars  referred  to,  no  longer 
scotched,  naturally  followed,  at  first  slowly, 
but  Increasing  in  speed  with  distance.  The 
water  car,  being  heavier,  probably  traveled 
faster.  It  may  be  a  matter  of  ctrnjecture 
whether  one  or  both  cars  ran  over  him,  or 
if  only  the  last  car  how  he  escaped  the  first, 
but  it  does  not  follow  from  these  conjectures 
that  the  proof  failed  to  show  that  he  was 
killed  as  the  direct  result  of  appellant's  ^eg- 
ligence.  It  is  clearly  shown  that  both  cars 
were  by  appellant's  negligence  released  and 
caused  to  run  wild  down  the  grade,  and  Lew- 
is was  killed  thereby  while  he  was  at  a 
place  where  duty  called  him — where  he  had  a 
right  to  be.  Therefore  It  makes  no  difference 
in  tbis  case  whether  one  or  both  cars  ran 
over  him,  or  whether,  when  overtaken  by 
the  last,  he  was  pushing  or  following  the 
first  In  either  event  appellant's  negligence 
was  the  proximate  cause  of  his  death.  Ap- 
pellant insists  that  we  can  with  equal  pro- 
priety Infer  that  Lewis  released  the  cars. 
This  is  not  true,  because  there  is  proof  to 
show  that  appellant  released  the  cars,  and 
none  to  show  that  I^ewis  released  them.  In 
an  action  for  death  by  wrongful  act,  the 
burden  Is  upon  the  defendant  to  show  the 
contributory,  negligence  upon  which  It  re- 
lies.   Ia  &  C.  Mining  Co.  v.  Stephens'  Adm'r, 
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104  Ky.  SOT,  47  S.  W.  321,  20  Ky.  Law  Rep. 
896;  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Tocnm's 
Adm'r,  137  Ky.  117,  123  S.  W.  247,  1200. 

[S,  4]  This  case  does  not  come  within  that 
line  of  cases  where  the  Injury  may  have  re- 
salted  from  two  or  more  causes,  only  one  of 
which  was  the  master's  negligence.  If  It 
was  mere  conjecture  or  speculation  as  to 
whether  the  wild  car  were  released  by  appel- 
lant or  by  Lewis,  appellant,  of  course,  would 
not  be  liable.  If  the  evidence  showed  that 
by  a  mere  possibility  the  Injury  was  the  re- 
sult of  the  master's  negligence,  it  would  not 
be  sufficient  to  fix  liability.  Negligence  will 
not  be  presumed  from  the  fact  that  the  serv- 
ant has  been  Injured,  and  one  who  alleges 
negligence  mnst  prove  it.  In  the  case  of 
death  by  wrongful  act,  this  rule  applleu  with 
equal  force  to  one  who  alleges  contributory 
negligence.  As  to  appellant,  there  is  suffi- 
cient erldmce  to  show  that  it  was  negli- 
gent In  the  manner  in  which  it  stocked  emp- 
ty cars  on  the  track  in  and  about  the  old  en- 
try. It  was  negligent  also  In  the  manner 
in  which  it  operated  the  train  of  cars  where- 
by the  cars  already  standing  on  the  track 
were  released  and  permitted  to  run  wild 
down  the  grade.  In  this  way  the  appellant 
failed  to  exercise  ordinary  care  to  provide 
I^wis  a  reasonably  safe  place  to  work. 
These  conditions  were  known  to  appellant, 
or  in  the  exercise  of  ordinary  care  it  could 
have  known  of  and  provided  against  them. 
To  make  ont  a  case  it  Is  not  necessary  to 
establish  It  by  eyewitnesses.  This  may  be 
done  by  circumstantial  evidence.  L.  &  N.  y. 
Taylor,  158  Ky.  633,  166  8.  W.  199;  South- 
em  Ry.  Co.  V.  Caplinger's  Adm'r,  151  Ky. 
749,  152  8.  W.  947,  49  L.  R.  A.  (N.  S.)  660. 

It  seems  to  us  that  the  appellee  made 
out  a  plain  case  of  negligence  against  ap- 
pellant; a  case  in  which  there  is  very  little 
conflict  In  the  evidence.  Such  questions  as 
were  in  issue  the  conrt  submitted  to  the 
jury  under  proper  Instmetions,  and  the 
finding  of  the  jury  In  behalf  of  appellee  is, 
as  we  think.  In  accord  with  the  evidence. 

The  Judgment  is  therefore  affirmed. 


ROCKOASTI^E   MINING,  LUMBEIR  ft  OIL 

CO.  V.  BAKER  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  24, 1016.) 

1.  Mabbiaob     «=s40  — Cohabitation  — Pbe- 

BtJMPTION — REBCTTAI. 

The  presumption  of  marriage,  which  arose 
from  cohabitation  for  over  60  years  under  a 
generally  recofcnized  claim  of  marriage  by  a 
couple  who  raised  a  large  family  of  children, 
was  not  overcome  by  the  testimony  of  the 
woman's  child,  who  was  an  interested  witness, 
that  his  mother  and  stepfather  began  cohabiting 
without  marriaee  when  he  was  5  years  old. 

[Ed.    Note.— For   other   cases,    see   Mlarriage, 
Cent  Dig.  H  SS-(5»,  79;    Dec.  Dig.  «s>40.] 

2.  Mabbiaqk     «s>40— Cohabitation  — Pbe- 

StlMPTION. 

The  presumption  of  marriage  arising  from 
cohabitation  in  apparent  matrimony  is  stronger 


and  less  easily  overthrown  than  other  presump- 
tions of  fact,  because  marriage  is  of  the  high- 
est public  interest 

fEJd.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  U  68-69,  79;   Dec.  Dig.  «=>40.] 

.^tpeal  from  Circuit  Court,  Jackson 
County. 

Action  between  the  Rockcastle  Mining. 
Lumber  &  Oil  Company  and  D.  H.  Baker  and 
others.  From  a  Judgment  for  Baker  and 
others,  the  company  appeals.    Affirmed. 

J.  R.  Lleiyellyn,  of  McKee,  and  WiUlams 
&  Johnson,  of  London,  for  appellant.  A.  W. 
Baker,  of  McKee,  for  appellees. 

TURNER,  J.  On  the  9th  day  of  January, 
1892,  £]meline  B.  Gardner  executed  a  deed 
by  which  she  conveyed  to  John  F.  Hubbard  a 
small  tract  of  land  in  Jackson  county.  Rob- 
ert Gardner,  who  had  for  many  years  lived 
with  Emeline  Gardner  as  her  husband,  did 
not  Join  with  her  in  this  deed.  Thereafter 
appellee  Baker  recovered  a  Judgment  against 
Bmeline  Gardner,  and,  treating  the  convey- 
ance by  her  to  Hubbard  as  void,  had  his  ex- 
ecution issued,  levied  on  the  land,  and  sold, 
and  at  the  sale  became  the  purdiaser,  and 
now  claims  under  this  execution  sale.  The 
appellant  is  claiming  title  under  the  deed 
from  Eknellne  Gardner  to  Hnbbard,  and  the 
only  question  in  the  case  is  whether,  at  the 
time  of  the  execution  of  the  deed  to  Hub- 
bard, Robert  Gardner  was  the  husband  of 
Emeline  Gardner,  for,  if  be  was,  her  deed  to 
Hubbard  was  void,  and,  if  he  was  not.  her 
conveyance  was  valid,  and  Baker  acquired 
nothing  by  the  subsequent  execution  sale. 

Hubbard  was  the  son  of  Ekieline  Gardner, 
but  it  is  not  clear  from  the  record  whether 
he  was  an  illegitimate  son,  or  her  <dilld  by  a 
former  marriage.  In  an  eflFort  to  uphold  the 
conveyance  of  his  mother  to  him,  he  testifies 
that  when  he  was  about  five  years  of  age  his 
mother  and  Robert  Gardner  began  illicit  re- 
lations in  Kenton  county,  Ky. ;  that  they 
continued  such  relations  thereafter  when 
they  moved  to  Ohio  and  Indiana,  and  when 
they  moved  back  to  Kentucky ;  that  they  had 
never  in  fact  been  married.  On  the  othM 
hand,  it  is  shown  that  these  two  old  people 
had  lived  together  as  husband  and  wife  since 
about  the  year  1860,  or  earlier;'  that  they 
each  had  held  themselves  oat  as  husband  and 
wife  in  the  communities  where  they  lived; 
that  they  had  raised  a  large  family  of  diil- 
dren;  that  they  had  claimed  they  were 
married  by  a  ceremony  performed  In  1800  at 
dndcuati;  that  they  were  recognized  in  the 
communities  where  they  resided  as  husband 
and  wife;  that  they  were  devout  Christian 
people,  and  were  recognized  by  their  (diurch 
associates  ks  husband  and  wife,  and  In  all 
respects  were  considered  and  treated  by  their 
neighbors  as  such. 

[1]  There  Is  a  great  deal  said  in  the  briefs 


«s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numberad  DigesU  and  lodexa* 

Google 


Digitized  by ' 


>8' 


Ky^ 


I<ACK  SIKGLETREB  CO.  y.  CHEBBT 


1071 


about  common-law  marriages  in  K^itucky, 
and  about  tbe  recognition  of  commMi-law 
marriages  in  other  states  by  tbe  courts  of 
this  state;  but  In  our  view  of  this  case  the 
only  real  question  is  whether,  after  this  long 
lapse  of  years,  this  weak,  unsatisfactory  tes- 
timony of  an  interested  witness,  testifying 
about  transactions  which  occurred  when  he 
was  an  infant  only  five  years  of  age,  is  suf- 
ficient to  overcome  the  presumption  of  mar- 
riage which  arises  because  of  the  long,  un- 
interrupted cohabitation  of  the  old  people, 
the  raising  of  a  family  by  them,  and  tbe 
recognition  of  them  by  their  friends  and 
neighbors  as  husband  and  wife  during  this 
long  period. 

There  is  evidence  in  the  record  that  the 
old  people  claimed  to  have  been  married  in 
Cincinnati  in  September,  1860;  but  there  is 
no  competent  record  evidence  of  such  mar- 
riage, although  there  appears  In  the  record  a 
certificate  of  a  probate  Judge  or  justice  from 
Cincinnati  to  the  efCect  that  In  1884  tbe 
courthouse  in  Cincinnati  was  burned  and 
many  of  the  marriage  records  destroyed. 
How  far  the  presimiptlon  of  marriage  will  be 
indulged  by  the  courts  when  men  and  women 
cohabit  together,  in  the  absence  of  direct  evi- 
dence of  marriage,  has  been  frequently  con- 
sidered in  the  courts  of  this  state  as  applied 
to  the  presumption  of  legitimacy  of  children ; 
but  In  this  case  there  is  no  question  of  legit- 
imacy raised.  We  think,  however,  that  the 
same  graeral  rule  of  law  must  control,  al- 
though the  presumption  might  not  be  so 
freely  indulged  where  no  question  of  legiti- 
macy arises.  We  have  here  an  old  couple 
who  have  lived  together  constantly  for  more 
than  50  years ;  who  have  in  that  time  raised 
a  large  family  of  children;  who  claimed  to 
have  been  married  in  another  state,  although 
there  is  no  record  evidence  of  such  marriage ; 
who  had  been  constantly  during  that  time 
recognized  and  treated  by  their  neighbors 
as  husband  and  wife;  who  throughout  that 
period  in  all  their  social  and  commercial 
activities  have  been  recognized  as  man  and 
wife.  To  permit,  under  these  circumstances, 
weak,  flimsy,  and  unsatisfactory  testimony 
of  an  Interested  witness  to  overcome  the  pre- 
sumption which  necessarily  arises  from  these 
conditions,  would  be  a  dangerous  precedent 

[2]  Bishop  on  Marriage,  Divorce,  Separa- 
tion, vol.  1,  §  950,  under  the  general  title  of 
"Evidence  of  Marriage,"  thus  states  the  rule 
which  must  control  this  case,  to  wit: 

"Persons  dwelling  together  in  apparent  mat- 
rimony are  presumed,  in  the  absence  of  any 
counter  presumption  or  evidence  special  to  the 
case,  to  be  in  fact  married.  Tbe  reason  la  that 
such  is.  the  comiDon  order  of  socie^,  and  that 
if  the  parties  were  not  what  they  thus  hold 
themselves  out  as  being,  they  would  be  living 
in  the  constant  violation  of  decency  and  of  law. 
And  be<»U8e  marriage  is  the  highest  public  in- 
terest, this  presumption  is  stronger  and  less 
easily  overthrown  than  the  other  and  ordinary 
presumptions  of  fact." 


.  Likewise  Eeezer  on  Marriage  and  Divorce, 
i  44,  distinctly  recognizes  this  doctrine  in 
the  following  language: 

"In  the  absence  of  any  charge  of  criminal  in- 
tent, as  in  the  case  of  bigamy,  marriage  may  be 
presumed  to  exist  as  a  fact  between  a  man  and 
woman,  who  have  openly  oohabitated  and  con- 
sorted together,  under  circumstances  which 
^vould  justify  the  presumption.  This  presump- 
tion of  fact  is  based  upon  tbe  various  presump- 
tions of  law  In  favor  of  innocence  rather  than 
guilt,  of  regularity  in  a  ceremony  rather  than 
irregularity,  and  a  general  presumption  of  mar- 
riage." 

See,  also,  Caldwell  v.  WilUams,  118  S.  W. 
932;  Klenke  v.  Noonan,  118  Ky.  436,  81  S. 
W.  241,  26  Ky.  Law  Rep.  305;  and  26  Oyc. 
840. 

This  presumption  of  law  arising  from  long 
cohabitation  and  recognition  has  not  been 
overcome  by  the  evidence  in  this  case. 

The  Judgment  is  affirmed. 


LACK  SINGLETREB  CO.  v.  CHERRY. 
(Court  of  Appeals  of  Kentucky.    Nov.  18, 1915.) 

1.  Master    and    Servant    ®=»220— Injtjeies 
TO   Sebvant — Incompetent  Fellow   Sebv- 

ANT. 

If  a  servant  believes  another  servant  to 
be  incompetent,  and  complains  of  that  fact  to 
the  master,  and  the  master  assures  tbe  servant 
there  is  no  danger,'  and  the  servant,  relying 
upon  this  assurance,  continues  in  his  work,  and 
is  injured  by  reason  of  the  incompetency  of  the 
other  servant,  tbe  master  is  liable,  unless  the 
danger  was  so  obvious  that  an  ordinarily  pru- 
dent person  would  not  have  continued  his  work ; 
so,  a  petition  averring  such  state  of  facts  is 
sufficient,  though  it  does  not  deny  plaintiff's 
knowledge  of  hia  fellow  servant's  incompetence. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  625-637,  641,  644-«47; 
Dec  Dig.  <S=»220.] 

2.  Masteb    and    Sebvant    «=>216— Injubies 
TO  SEEVAJtr— Assumption  of  Risk. 

A  servant  does  not  assume  the  risk  arising 
from  want  of  sufficient  and  skillful  fellow  serv- 
ants, unless  the  incompetence  was  such  that  an 
ordinary  man  would  not  have  continued  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  567-573 ;  Dec  Dig.  «=» 
216.7 

3.  Masteb    and    Sebvant    ^=3216— Injubiks 
TO  Servant — Doty  of  Masteb. 

While  a  servant  assumes  the  risk  of  ordi- 
nary negligence  of  fellow  servants,  the  master  is 
bound  to  engage  reasonably  competent  fdlow 
servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {J  567-573 ;  Dec.  Dig.  <S=» 
216.1 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  W.  W.  Cherry  against  the  Lack 
Singletree  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Berry  &  Orassham,  of  Paducah,  for  api)el- 
lant  Hendrlck  &  Nichols  and  F.  N.  Bums, 
all  of  Paducab,  for  appellee. 

MILLSIR,  O.  J.  The  appellant  operates  a 
factory  In  which  It  makes  singletree  dips. 
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George  Koemer  worked  as  a  moldet  for  the 
appellant,  and  the  appellee,  W.  W.  Cherry, 
was  his  "shifter"  or  assistant  Eoemer's  du- 
ties required  him  to  carry  the  molten  metal 
from  the  place  where  It  was  melted  and  pour 
It  Into  molds;  and  It  was  Cherry's  duty  to 
ship  the  molds  from  one  place  to  another 
after  they  were  filled  with  the  molten  metal, 
as  the  necessities  of  the  work  required. 
The  petition  alleges  that  Koemer  was  so  In 
competent  and  negligent  by  reason  of  his 
clumsiness  and  defective  eyesight,  that  he 
negligently  struck  a  ladle  he  was  carrying, 
filled  with  molten  metal,  against  a  plank, 
and  spilled  the  metal  upon  Cherry's  foot, 
burning  It  to  the  bone,  and  seriously  and  per- 
manently Injuring  hha  Cherry  recovered  a 
verdict  and  judgment  for  |1,000,  and  the 
defendant  appeals. 

[1]  After  charging  Koemer  with  the  delin- 
quencies and  negligence  above  stated,  the 
petition  admits  that  the  plaintiff  knew  these 
delinquencies  before  he  was  injured ;  and  it 
further  alleges  that  he  went  to  appellant's 
foreman  upon  two  occasions  and  complained 
to  him  of  Koemer's  lack  of  sight,  of  his  awk- 
wardness and  clumsiness,  of  his  incompeten- 
cy to  perform  the  services  required  of  him, 
and  that  it  was  dangerous  for  appellee  to 
work  with  or  near  Koerner.  The  petition 
further  alleges  that  the  foreman  assured 
Cherry  that  Koemer  was  a  competent  and 
experienced  man,  and  capable  of  performing 
his  duties  as  a  molder;  that  there  was  no 
danger  in  Cherry's  working  In  conjunction 
with  him  for  a  short  while,  and  until  the 
foreman  could  place  him  elsewhere;  that 
Cherry  relied  apon  the  sujperior  knowledge 
and  judgment  of  the  foreman,  and  upon  the 
assurance  above  stated ;  and  that  one  of  said 
assurances  was  made  to  appellee  three  or 
tour  days  before  the  accident,  while  the  sec- 
ond was  made  only  a  day  or  two  before  the 
accident. 

Appellant  insists  that  the  petition  does  not 
state  a  cause  of  action,  and  that  its  demur- 
rer thereto  should  have  been  sustained,  be- 
cause it  admits  that  appellee  knew  of  Koem- 
er's infirmities  and  incompetency,  and  that, 
his  knowledge  in  these  respects  being  equal 
to  the  knowledge  of  the  master.  Cherry  coald 
not  recover  under  the  mle  laid  down  In 
Bogenschutz  v.  Smith,  84  Ky.  330,  1  S.  W. 
578,  8  Ky.  Law  Rep.  376.  Appellant  relies 
upon  the  authority  of  that  case  for  a  re- 
versal. 

While  it  must  be  admitted  that  Bogen- 
schutz V.  Smith,  supra,  sustains  appellant's 
contention,  in  a  large  measure,  it  should  not 
be  forgotten  that  the  doctrine  there  announce 
ed  upon  this  subject  has  been  somewhat  de- 
parted from  by  this  court,  if  not  entirely 
repudiated. 

In  the  late  case  of  the  East  Tennessee  Tel- 
^hone  Co.  v.  JeflTrles,  153  Ky.  136, 154  S.  W. 
1113,  we  said: 

"It  is  evident  from  the  language  of  the  in- 
■tructiona  referred  to  that  the  trial  court  was 


of  opinion  that  the  facts  of  tiie  instant  case 
brought  it  within  the  rule  announced  in  Bogen- 
echuts  V.  Smitli,  84  Ky.  330  [1  S.  W.  678,  8  Ky. 
Law  Bep.  876],  which  in  effect  holds  that,  if 
the  Information  of  the  master  and  servant  with 
respect  to  the  place  of  work  or  tools  with  which 
to  perform  the  work  are  equal,  and  if  both  are 
either  without  fault  or  in  equal  fault,  the  serv- 
ant cannot  recover  damages  of  the  master.  This 
rule  was  first  declared  in  England,  and  later 
followed  in  many  of  the  American  states,  but 
it  has  in  this  state  t>een  so  modified  in  cases 
decided  since  that  of  Bogenschutz  v.  Smith,  as 
to  have  been  practically  disaffirmed.  I*flsterer 
V.  J.  H.  Peter  &  Co.,  117  Ky.  601  [78  S.  W. 
460,  26  Ky.  Law  Bep.  1606] :  L.  &  N.  B.  B. 
Co.  V.  Foley,  94  Ky.  224,  [21  S.  W.  866,  15  Ky, 
Law  Bep.  17];  Olive  Hill  Fire  Brick  Co.  ▼. 
Ash,  146  Ky.  263  [142  S.  W.  403];  Frazier  & 
Foster  v.  Banner,  146  Ky.  76  [142  S.  W.  2161 ; 
Ky.  Free  Stone  Co.  v.  McGee,  118  Ky.  306  (80 
S.  W.  1113,  25  Ky.  Law  Bep.  2211];  Angel 
V.  Jellioo  Coal  Mining  Co^  115  Ky.  728  [74 
S.  W.  714,  26  Ky.  Law  Bep.  108] ;  Ohio  Valley 
By.  Co.  V.  McTtinley  [33  8.  W.  186]  17  Ky. 
Law  Rep.  1028 ;  Int.  Coal  Co.  v.  Fannon,  1« 
Ky.  198  [140  S.  W.  163]." 

The  law  upon  this  subject  was  tersely  stat- 
ed In  Bell-Coggeshall  Co.  v.  Lewis,  89  S.  W. 
135,  28  Ky.  Law  Bep.  149,  as  follows: 

"The  instructions  given  by  the  trial  court  apt- 
ly presented  the  law  governing  the  case.  They, 
in  substance,  informed  the  jury  that,  if  they 
believed  from  the  evidence  the  assistant  fnmiah- 
ed  appellee  b^  appellant  was  competent  to  per- 
form the  duties  assigned  him,  they  sbonld  find 
for  appellant;  upon  the  other  hand,  if  they 
believed  from  the  evidence  that  the  assistant 
was  incompetent  to  perform  the  duties,  and  ap- 
pellee was  injured  by  reason  of  the  incompe- 
tence of  such  assistant,  and  that  before  l>eing 
injured  he  complained  to  appellant's  superin- 
tendent of  the  incompetence  of  the  assistant, 
and  was  assured  by  the  superintendent  of  his 
competency,  and,  relying  upon  such  assurance, 
appellee  accepted  the  services  of  the  assistant, 
it  was  the  duty  of  the  jury  to  find  for  appellee, 
unless  they  further  believed  from  the  evidence 
that  the  clanger  of  his  continuing  work  with  the 
incompetent  assistant  was  so  obvioos  that  an 
ordinarily  prudent  man  would  not  have  contin- 
ued to  worK  as  appellee  did,  even  though  such 
assurance  was  given. 

"The  jury  were  also  advised  that,  if  they  be- 
lieved from  the  evidence  that,  though  appellee's 
assistant  was  incompetent,  and  still  he  contin- 
ued to  work  without  complaint  on  his  part  and 
without  assurance  on  the  part  of  Iiis  employer 
or  superintendent  of  the  competency  of  such 
assistant,  or  if  they  beUeved  from  the  evidence 
that,  though  such  assurance  was  given,  appel- 
lee did  not  rely  upon  it,  they  should  find  for  an- 
peUant" 

The  modem  doctrine  may  therefore  be  said 
to  be  that,  if  a  servant  believes  another  serv- 
ant to  be  incompetent,  and  he  complains  ot 
that  fact  to  the  master,  and  the  master  as- 
sures the  servant  that  there  Is  no  danger, 
and  the  aervant,  relying  upon  this  assurance, 
continues  In  his  work,  and  is  injured  by  rea- 
son of  the  Incompetency  of  the  other  servant, 
the  master  Is  liable,  unless  the  danger  of  con- 
tinuing In  the  work  with  the  Incompetent  as- 
sistant was  so  obvious  that  an  ordinarily 
prudent  person  would  not  have  continued  to 
work,  as  appellee  did,  even  though  such  as- 
surance was  given;  and  a  petition  showing 
snch  a  state  of  facts  is  sufficient,  although  it 
fails  to  contain  the  allegation  negativing  the 
plalntlff'B  knowledge  of  the  defective  place. 
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as  was  held  In  Bogenschutz  ▼.  Smltb,  supra 

It  was  the  duty  of  the  appellant  to  use 
ordinary  care  to  employ  a  comitetent  molder, 
and  if  it  failed  to  do  so,  and  assured  appel- 
lee It  would  replace  him  by  a  competent 
workman,  appellee  had  the  right  to  rely  upon 
this  assurance. 

The  petition  fnlly  complies  with  the  mod- 
em rule  as  above  laid  down,  and  the  demur- 
rer thereto  was  properly  overruled. 

W  The  proof  shows  that  Koerner  was  blind 
In  oo«  eye,  and  could  see  very  Indifferently 
with  his  other  eye;  that  he  was  quite  awk- 
ward and  clumsy  In  his  moyements ;  and  ap- 
'  pellant  insists  that,  since  Cherry  had  work- 
ed with  Koerner  for  about  six  months  before 
the  accident,  he  necessarily  knew  his  delin- 
qnencles  and  defects  as  a  workman,  and  con- 
sequently assumed  that  risk.  We  think  this 
point  is  sufficiently  answered  by  the  follow- 
ing language  taken  from  the  opinion  of  this 
court  in  I'.  C.  R.  R.  Co.  v.  Langan,  116  Ky. 
821,  76  8.  W.  82,  25  Ky.  Law  Rep.  600: 

"Appellant's  next  point  is  that  appellee  was 
aware  of  the  danger  in  his  employment  resulting 
in  bis  injury  at  the  time  he  undertook  it,  and 
that  his  continuing  in  this  employment,  with 
knowledge  of  the  inadequate  force,  was  equiva- 
lent to  bis  own  assumption  of  the  danger  inci- 
dent to  the  task.  This  would  be  true  if  the 
danger  was  such  an  obvious  one  as  that  the 
injury  was  reasonably  certain  to  result,  so  that 
none  but  a  reckless  man  would  have  undertaken 
it  under  the  drcumstances.  We  understand 
the  rule  on  this  subject  to  be  that,  if  the  dan- 

fer  or  risk  is  such  that  a  prudent  man  would 
ave  refused  to  do  the  work  under  the  circum- 
stances becanse  of  the  danger,  then  the  servant 
will  act  at  his  peril  in  undertaking  it.  But 
where  the  probabihty  of  injury  is  such  that  the 
minds  and  judgments  of  prudent  men  might 
well  differ  upon  the  certainty  of  its  happeniiig 
or  with  regard  to  whether  the  force  or  applianc- 
es are  reasonably  safe  or  adequate  to  the  per- 
formance of  the  task,  and  where  the  master  in- 
sists, after  objection,  that  the  servant  proceed 
with  the  work,  or  assures  him  that  the  force 
is  adequate  or  the  machinery  safe,  then  the 
servant  has  a  right  to  rely  upon  the  master's 
presumed  superior  knowledge.  The  risk  is 
thereby  assumed  entirely  by  the  master,  and 
he  imi>Uedly  assures  the  servant,  who  relies 
upon  nis  statement,  or  who  obeys  his  positive 
direction,  that  if  he  (the  master)  is  in  error 
as  to  the  safety,  he  would  indemnify  the  obe- 
dient servant  against  the  consequences.  Shear- 
man &  Red.  Neg.  126;  Clark  v.  Holmes,  7 
Hurl.  &  N.  937 ;  Snow  v.  Housatonic  R,  K., 
8  Allen  (Mass.)  460,  85  Am.  Dec.  720 ;  Conroy 
T.  Vulcan  Iron  Works,  62  Mo.  89." 

The  opinion  In  that  case  also  quoted  from 
the  caae  at  N.  P.  B.  B.  Oo.  ▼.  Herbert,  116 

179  S.W.-«8 


U.  8.  642,  6  Sup.  Ct  590,  29  L  Ed.  755,  where 
the  Supreme  Court  of  the  United  States 
said: 

"The  servant  does  not  undertake  •  *  *  the 
risks  arising  from  the  want  of  suflbdent  and 
skillful  colaborers,  or  from  defective  machinery. 
»  »  •  His  contract  implies  that  In  regard  to 
these  matters  his  employer  will  make  adequate 
provision  that  no  danger  shall  ensue  to  him." 

See,  also,  Lasch  v.  Stratton,  101  Ky.  672, 
42  S.  W.  756,  19  Ky.  Law  Rep.  889 ;  Shanka 
V.  atizens'  General  Electric  Co.,  76  S.  W. 
379,  25  Ky.  Law  Rep.  811 ;  L.  &  N.  R.  R.  Co. 
T.  Maban,  118  S.  W.  886. 

[3]  Finally,  appellant  inslste  that  the  trial 
court  erred  in  refusing  to  give  Instruction  M 
oCTered  by  appellant,  upon  the  law  of  fellow 
servants.  Considered  as  an  abstract  proposi- 
tion of  law,  appellee  does  not  question  the 
soundness  of  the  Instruction,  but  denies  its 
applicability  to  this  case.  The  recovery  was 
sought  in  this  action  because  of  the  master's 
failure  to  select  a  competent  servant,  to  work 
with  the  appellee,  and,  further,  because  the 
master  assured  appellee  that  the  incompetent 
servant  was  competent. 

We  think  the  contention  of  appellant  Is. 
well  answered  by  the  following  excerpt  taken 
from  the  opinion  of  this  court  In  the  Langan 
Case,  above  referred  to: 

"There  are  certain  risks  which  a  laborer  as- 
sumes as  incident  of  his  employment.  Among 
these  is  that  of  the  ordinary  negligence  of  his 
fellow  servants.  Although  each  servant  in  the 
common  employment  is  a  representative  of  the 
master  to  the  extent  tliat  he  is  acting  witUn 
the  scope  of  his  duties,  yet  for  many  kinds  of 
ordinary  neglect  towards  his  fellow  servants 
the  master  may  not  be  liable  for  resulting  in- 
juries. However,  there  are  certain  duties  wliich 
the  master  owes  to  his  servants  that  are  pri- 
mary and  personal  in  their  nature,  and  which  he 
may  not  delegate  to  another  so  as  to  escape  Ua- 
bility  for  their  nonperformance.  Among  these 
he  owes  to  his  servants  to  furnish  them  a  rea- 
sonably safe  place  in  which  to  do  their  work, 
and  must  furnish  them  reasonably  safe  tools 
and  appliances  with  which  to  do  it  Alongside 
of  these  he  must  furnish  them  adequate  assist- 
ance, or  a  sufficient  number  of  workmen.  So, 
where  the  master  assigns  or  imposes  upon  one 
of  his  servants  the  duty  of  representing  him  in 
providing  these  means,  the  servant's  acts  are 
deemed  to  be  those  of  the  master,  and  for  a 
simple  neglect  by  such  servant  the  master  is 
responsible  as  though  he  acted  in  person." 

The  doctrine  of  fellow  servant  had  no  ap- 
plication under  the  facts  of  this  case,  and 
the  court  properly  refused  to  ^ve  the  instruc- 
tion asked. 

Judgment  aflSrmed. 
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CITY  OF  PRINCETON  et  al.  t.  PRINCE- 
TON ELECTRIC  LIGHT  & 
POWER  CO. 


(Court  of  Appeals  of  Kentacky. 
1915.) 


Not.  17, 


1,  MUNICIPAI,  COBFORATIONS  €=»683— FRAN- 
CHISES —  ADVBBTISEMKNTB  —  CONSTITD- 
TIONAI,  PbOVIBIONS. 

The  'purpose  of  Const.  {  184,  prohibiting 
any  municipality  from  granting  any  franchise 
for  a  term  exceeding  20  years,  and  providing 
that,  before  granting  a  franchise  for  a  term 
of  years,  the  municipality  shall  first,  after  due 
advertisement,  receive  bids  therefor  publicly, 
and  award  the  same  to  the  highest  and  best 
bidder,  is  to  secure  municipalities  against  the 
loss  01  valuable  rights,  and  to  give  information 
to  all  having  an  interest  in  the  privileges  to  be 
sold,  and  thereby  enable  municipalities  to  re- 
ceive the  value  of  privileges  to  be  granted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1471-1476,  1478; 
Dec.  Dig.  «ss>683.] 

2.  Municipal  Corporations  €=s>683— Fran- 
chises —  ADVEBTISEIIENTS  —  CONBTITU- 
TIONAI,  PeoVISIONS. 

Under  Const.  S  164,  providing  that  a  mu- 
nicipality before  granting  a  franchise,  shall  aft- 
er due  advertisement  receive  bids  therefor,  and 
award  the  same  to  the  highest  and  best  bidder, 
a  city  advertising  the  sale  of  a  franchise,  with 
a  right  to  exercise  it  for  10  years,  may  not  re- 
ceive a  bid  and  grant  a  valid  franchise  to  exer- 
cise the  privilege  for  15  or  any  other  number 
of  years;  and  a  stipulation  in  an  ordinance 
granting  a  franchise  for  10  years,  pursuant  to  a 
bid  after  advertisement,  that  the  grantee  shall 
have  the  right  to  another  franchise,  which  the 
city  may  conclude  to  create  and  sell  at  the  ex- 
piration of  the  10  years,  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1471-1476,  1479; 
Dec  Dig.  <8s»683.] 

8.  MUNICIPAI.  COBPOKATIONS  «=>684— Obant 
or  Pbanchisb  —  Nature  of  Right  — Con- 
struction—"Franchise." 

A  "franchise"  is  a  special  privilege  be- 
stowed by  the  government  on  an  individual,  and 
which  does  not  apply  to  the  citizens  generally 
as  a  matter  of  right;  and  where  there  is  any 
ambiguity,  in  an  ordinance  granting  a  franchise, 
as  to  the  time  in  which  it  is  to  be  enjoyed,  it 
will  be  construed  more  strictly  against  the  gran- 
tee. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1481 ;  Dec.  Dig.  4s> 
684. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Franchise.] 

4.  Municipal  CobpoHationb  «=»683— Fban- 

OHisES — Validity. 

An  ordinance  of  a  city  granting  a  franchise 
for  10  years,  enacted  without  advertising  and 
receiving  bids,  as  required  by  Const.  {  164,  is 
void,  and  the  grantee  of  the  franchise  receives 
nothing  thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |§  1471-1476,  1479; 
Dec  Dig.  <S=»683.] 

6.  Municipal  Cobpokations  ^s>682— Fban- 
CHI8E— Validity. 

An  ordinance  of  a  city  granting  to  an  elec- 
tric light  and  power  company  the  exclusive  right 
for  a  term  of  years  to  manufacture  and  sell 
electric  light  and  power  within  the  limits  of  the 
city,  with  the  privilege  of  using  the  streets  and 
alleys  for  poles  and  wires,  attempts  to  create 
a  franchise  beyond  the  power  of  the  city  to 
grant,  for  the  right  to  produce  and  sell  elec- 


tricity as  a  commercial  product  is  a  business 
which  is  open  to  all,  and  the  franchise  which  a 
city  can  grant  is  the  use  of  its  streets  for 
the  delivery  of  light  and  power  produced  by 
electricity  to  the  consumers  thereof,  but  it  can- 
not grant  the  privilege  to  one  to  use  its  streets 
and  alleys  to  the  exclusion  of  another  to  whom 
it  may  grant  a  franchise  for  the  same  purpose. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §S  1467-1470;  Dec. 
Dig.  iS=>682.] 

6.  Municipal  Corfobations  «=3>682— Fran- 
chises— Validity. 

A  franchise  granted  by  a  city  for  more  than 
20  years  after  the  granting  thereof  is  beyond  the 
power  of  the  city  to  grant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  It  1467-1470;  Dec 
Dig.   «=.682.] 

7.  WoBDs  AND  Phbases— "Public  Policy." 

"Public  policy"  is  equivalent  to  the  policy 
of  the  law,  and  is.  a  principle  of  law  which  holds 
that  no  one  can  lawfully  do  a  thing  which  tends 
to  be  injurious  to  the  public,  or  is  contrary  to 
the  public  good ;  and  pubUc  policy  must  be 
looked  for  in  the  Constitutian  and  statutes  and 
the  decisions  of  the  highest  court  of  a  state. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  PubUc 
PoUcy.] 

8.  Municipal  Corfobations  «=»682— Fran- 
chises—Validity. 

A  grant  by  a  city  of  a  franchise  to  an 
electric  light  and  power  company  for  10  years, 
to  begin  about  4Mi  fears  after  the  enactment  of 
the  ordinance  granting  the  franchise,  is  invalid, 
as  contrary  to  public  policy. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  1467-1470;  Dec. 
Dig.  <8=>682.] 

9.  Electkicity  €=s>11— Invalid  Franchise— 
cohpenaation — enforcement. 

Where  a  franchise  to  an  electric  light  and 
power  company  to  supply  a  city  and  the  inhab- 
itants thereof  with  electric  light  and  power 
for  a  term  of  years  is  void  under  Const.  |  164, 
the  company  furnishing  light  and  power  for 
the  city  may  not  collect  therefor. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  «=>11.] 

10.  Municipal  Corporations  «=s>247— Con- 
tracts—Validity. 

A  municipal  corporation  can  exercise  only 
the  powers  granted  ft,  and  it  is  not  bound  by 
contracts  of  its  officers  which  they  have  no 
power  to  make;  and  where  a  city  receives  bene- 
fits under  such  void  contracts,  the  law  does  not 
raise  any  promise  to  pay  for  the  benefits. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  651-656,  682 ;  Dec. 
Dig.  <3=»247.J 

11.  Municipal  Corporations  «=>228— Con- 
TBACTS— Validity. 

One  contracting  with  a  municipality  must 
at  his  i>eril  know  the  rights  and  powers  of  the 
officers  thereof  to  make  contracts,  and  the  man- 
ner in  which  they  must  make  them. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  645-650 ;  Dec.  Dig. 
<S=>226.] 

12.  Electricity  ®=»11— Current  Fcbnishkd 
City— Compensation  under  Void  Fran- 
chise-Payment—Recovery. 

A  city,  paying  for  electricity  furnished  by 
a  company  operating  under  a  void  franchise, 
cannot  recover  the  sums  paid,  where  the  sums 
charged  and  paid  were  not  unreasonable,  and 
not  induced  by  fraud  or  mistake. 

[Ejd.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  i8=s>ll.] 
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IS.  EMCTMcnr  «=94  —  Void  Feanchisb  — 
Rights— UsB  or  Stkkxt»— Liobnbb. 

Where  an  ordinance  of  a  citr  granted  to 
a  company  the  right  to  supply  electric  light  and 
power,  and  the  company  acted  thereunder,  the 
company,  using  the  streets  of  the  city,  used  them 
•s  a  licensee,  though  the  ordinance  was  void ; 
and  while  the  city  could  revoke  the  license,  it 
znuBt  give  the  company  a  reasonable  time  within 
'which  to  remove  its  property  from  the  streets. 

[fid.  Note. — For  other  cases,  see  Electricity, 
Gent.  Dig.  {  1;    Dec.  Dig.  «s>4.] 

14.  iNJtJNCnON  «S967  —  FBAKCHiaBB  —  Bn- 
rOBCBMENT. 

Citisens  of  a  municipality  may  compel  a 
grantee  of  a  franchise,  where  there  are  provi- 
sions therein  for  their  benefit,  to  exercise  the 
franchise. 

[Ed.  Note.— For  other  cases,  see  Injonction, 
Cent.  Dig.  {  135 ;  Dec.  Dig.  «=967.] 

15.  Elkctbioitx  «=»4  —  Ubk  ot  Stkekts  — 

FlEANCHISEB. 

A  cit^  need  not  allow  the  use  of  its  streets 
by  a  public  service  corporation  without  a  fran- 
chise, merdy  because  it  has  entered  into  obliga- 
tions with  citizens  which  it  cannot  perform  with- 
out a  franchise. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Gent.  Dig.  {  1;   Dee.  Dig.  «s>4.] 

16.  MUNICIPAI,  COBPOSATIONB  «=»1027— Fran- 
CBIBE9— ERFOBCEUBNT. 

Where  a  city  brought  suit  against  a  public 
service  corporation  having  a  void  franchise,  to 
protect  the  rights  of  the  city,  and  its  petition 
contained  all  the  causes  of  action  and  sought 
all  the  relief  obtainable,  the  petition  of  a  citt^ 
zen  to  be  made  a  party  plaintiff  was  proper^ 
rejected. 

[£^.  Note. — For  other  cases,  see  Municipal 
CMVorations,  Cent.  Dig.  §  2198;  Dec.  Dig.  «=> 

Appeal  from  Circuit  Court,  Caldwell 
County. 

Action  by  the  City  of  Princeton  and  others 
against  the  Princeton  Electric  Light  &  Power 
Company,  in  which  B.  W.  Llaanby  petitioned 
to  be  made  a  party  plaintiff.  There  was  a 
jadgment  rejecting  the  petition  of  R.  W. 
Usanby  and  for  defendant,  and  the  dty  and 
R.  W.  Lisanby  appeal.  Reversed  in  part,  af- 
flrmed  In  part,  and  remanded,  with  dlrec- 
tlons. 

R.  W.  Lisanby  and  S.  Hodge,  both  of 
Priiic^»n,  for  appellanta  Seldea  Y.  Trim- 
ble, of  Hopklnsville,  John  O.  Gates,  of  Prince- 
ton, and  Trimble  &  Bell,  of  HopkiusTille, 
for  appellee. 

HURT,  J.  Princeton  Is  a  dty  of  the 
fOTurtb  class.  On  the  8th  day  of  October, 
1896,  the  conncll  of  the  dty  adopted  a  reso- 
lution directing  its  clerk  to  cause  advertise- 
ment to  be  made  for  sealed  bids  for  the  sale 
of  a  franchise  to  fnmlsh  the  dty  with  elec- 
tric lights  for  a  period  of  10  years,  the  bids 
to  be  received  on  the  22d  day  of  October 
thereafter.  The  bid  of  Eddlns  and  Boyce 
was  acoeirtcd,  and  it  was  thereafter  granted 
to  tbem  by  an  ordinance,  which  we  assume 
was  duly  adopted.  On  account  of  the  con- 
elusions  we  have  reached,  and  which  will  be 
app&rent  from  what  is  hereinafter  said,  it 
Is  not  necessary  to  consider  the  various  rea- 


sons whldi  are  urged  by  appellants,  contend- 
ing that  the  ordinance  which  granted  the 
franchise  is  void. 

The  appellants  contend  that  this  franchise. 
If  valid,  expired  on  the  1st  day  of  January, 
1907,  and  the  appellee  contends  that  It  did 
not  expire  until  the  1st  day  of  January,  1917, 
and  this  Is  the  only  question  which  we  deem 
necessary  to  be  determined  with  reference  to 
the  alleged  franchise.  The  resolution  direct- 
ing the  clerk  to  advertise  for  sale  the  fran- 
chise described  It  as  a  "franchise  for  fur- 
nishing the  dty  with  electric  lights  for  a 
period  of  10  years."  The  preamble  of  the 
ordinance  whldt  granted  the  franchise  re- 
dted  that  the  clerk  had  been  directed  to  ad- 
vertise for  a  sale  of  the  franchise  for  10 
years,  and  that  he  had  act6d  in  accordance 
with  the  direction.  The  first  clause  of  the 
ordinance  Is  as  follows: 

"The  said  J.  T.  Eddins  and  R.  B.  Boyce  are 
hereby  granted  the  exclusive  right  or  franchise 
to  manufacture  and  sell  electric  light  within 
the  corporate  limits  of  the  dty  of  Princeton, 
Ky.,  for  public,  private,  and  commercial  use,  for 
and  during  the  period  of  10  years,  from  and  aft- 
er January  1,  1897  " 

The  foregoing  seems  to  definitely  fix  the 
time  of  the  expiration  of  the  franchise. 
However,  section  11  of  the  ordinance  grant- 
ing the  franchise  provides  that.  If  the  gran- 
tees desire  to  sell  or  transfer  It  before  the 
time  of  Its  expiration,  the  appellant  dty 
shall  have  the  first  right  to  ptirchase  it,  and 
that  it  shall  be  sold  or  transferred  only  af- 
ter the  dty  has  received  notice  and  refused 
to  purchase  it,  within  a  reasonable  time,  at 
a  sum  equal  to  any  bona  fide  offer  that  may 
be  made  for  It  by  another.  Section  12  of  the 
ordinance  provides  that  upon  the  expiration 
of  the  franchise  the  dty  shall  have  the  op- 
tion of  purchasing  the  electric  light  plant, 
and  all  poles,  wires,  tools,  machinery,  or  ap- 
purtenances belonging  thereto,  at  a  price  to 
be  agreed  npon  by  the  dty  and  the  grantees, 
or  their  successors,  and  In  the  event  of  a 
disagreement  the  price  to  be  determined  by 
appralsera  Sedlon  13  provides  that,  npon 
the  expiration  of  the  franchise  and  the  fail- 
ure or  refusal  of  the  dty  to  purchase  the 
plant,  if  the  dty  should  determine  to  grant 
another  f randilse,  the  grantees  shall  have  an 
option  upon  it,  provided  they  will  accept  it 
upon  such  reasonable  terms  as  may  be  named 
by  the  dty.  By  other  provisions  of  the  or- 
dinance it  was  provided  that  the  grantees  of 
the  franchise  should  not  sell,  assign,  or 
transfer  it  to  a  corporation,  nor  operate  it 
as  the  agents  of  any  corporation  or  a  corpo- 
ration, and  that  the  failure  or  refusal  of  the 
grantees  to  comply  with  any  of  the  condi- 
tions or  requirements  of  the  ordinance  should 
have  the  effect  to  annul  the  ordinance  and 
to  forfeit  the  franchise. 

In  the  year  1904,  however,  the  grantees  of 
the  franchise  and  others  organized  a  corpo- 
ration and  the  plant  and  franchise  were  trans- 
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ierred  to  It.  Thereafter,  In  the  latter  part 
■of  the  year  1906  (the  date  does  not  definitely 
appear),  the  council  of  appellant  dty  adopted 
an  ordinance,  In  which  It  was  recited  that 
the  franchise  theretofore  granted  to  Eddlns 
and  Boyce  would  expire  on  January  1,  1907, 
and  that  the  dty  had  failed  to  ezerdse  its 
<H>tlon  to  purchase  the  plant  and  fixtures  on 
or  before  the  expiration  of  It,  and  that  Ed- 
dlns and  Boyce  had  transferred  their  plant 
and  franchise  to  the  apipellee,  and  after  said 
redtatlons,  by  its  terms,  undertook  to  grant 
appellee  the  exduslve  right  to  manufacture 
electric  light  and  electric  power,  or  either, 
for  public  or  commerdal  use,  within  the  cor- 
porate limits  of  the  dty,  for  and  during  the 
10  years  from  and  after  January  1,  1907,  In 
consideration  of  the  acceptance  and  compli- 
ance with  all  the  conditions  thereinafter  set 
out  In  the  ordinance.  The  attempted  sale 
of  this  frandiise  was  never  advertised  at  all, 
nor  was  It  offered  for  sale  publldy,  nor  bids 
received  for  It  No  attempt  was  made  to 
comply  witb  the  requirements  of  section  164 
of  the  Constitution.  Under  tie  above-recited 
arrangements  the  appellee  now  contends  that 
it  has  a  valid  franchise,*  and  Is  now  oper- 
ating under  same,  and  that  all  these  trans- 
actions and  stipulations  amount  to  having 
received  a  valid  frandiise  under  the  ordi- 
nance of  1906  to  operate  in  the  dty  from 
January  1,  1897,  untU  January  1,  1917.  We 
cannot  agree  to  the  soundness  of  this  con- 
tention. Section  164  of  the  Constitution  pro- 
vides as  follows: 

"No  county,  dty,  town,  taxing  district  or 
other  munidpality  shall  be  authorixed  or  per- 
mitted to  erant  any  francbiae  or  privilege,  or 
make  any  contract  in  reference  thereto,  for  a 
term  exceeding  twenty  years.  Before  granting 
such  franchise  or  privilege  for  a  term  of  years, 
such  municipality  shall  first,  after  due  adver- 
tisement, receive  bids  therefor  publicly,  and 
award  the  same  to  the  highest  and  best  Didder ; 
but  it  shall  have  the  right  to  reject  any  or  all 
bids.    •    ♦    •" 

[1]  The  purpose  of  "due  adv^Hsement" 
provided  for  ia  to  give  information  to  all  who 
may  desire  to  become  purdiasers  of  the  fran- 
chliie,  and  to  enable  them  to  make  bids  there- 
for, and  to  secure  the  munldpalitles  against 
the  loss  of  valuable  rights  for  mere  paltry 
considerations.  It  is  to  give  information  to 
all,  who  have  an  interest  in  the  privileges  to 
be  sold,  of  what  is  proposed  to  be  done,  that 
dtizens  of  a  munidpality  may  protect  their 
rights  in  such  matters  In  any  proper  way 
that  necessity  may  create;  The  sale  to  the 
highest  and  best  bidder  is  to  enable  the  mu- 
nicipality to  receive  the  value  of  the  privi- 
lege to  be  granted  away,  and  to  prevent  mn- 
nldpal  councils  from  granting  valuable  rights 
and  privileges  to  favorites  without  any  suf- 
ficient consideration.  It  follows,  as  a  nat- 
ural sequence,  that  the  only  thing  which  can 
be  lawfully  sold  Is  the  thing  which  has  been 
advertised  for  sale. 

[2]  A  city  coimdl,  after  having  advertised 
the  sale  of  a  franchise,  with  the  right  to  ex- 
■erdse  It  tor  10  years,  could  not  reoelT*  a 


bid  and  grant  a  valid  franchise  to  exerdae 
the  privilege  designated  for  IB  or  any  other 
number  of  years.  To  attempt  to  do  so  would 
be  the  attempt  to  grant  the  right  to  exerdse 
the  privilege  without  due  advertisement,  as 
required  by  the  Constitution.  Where  the 
coundl  advertised  to  sell  a  frandiise  for  10 
years,  a  stipulation  in  the  ordinance  granting 
the  franchise  for  ten  years,  providing  that  at 
the  expiration  of  the  10  years  the  grantee 
should  have  the  right  to  have  granted  to 
him  another  franchise,  which  the  dty  might 
condude  to  create  and  sdl  at  that  time.  Is 
invalid. 

A  reading  of  the  ordinance  granting  the 
franchise  from  January  1,  1897,  until  Janu- 
ary 1,  1907,  and  the  ordinance  granting  a 
franchise  to  be  exercised  from  January  1, 
1907,  until  January  1,  1917,  condusively 
shows  that  neither  the  council  of  the  dty  nor 
the  appellee  construed  or  understood  the 
first-named  ordinance  as  g^ranting  a  fran- 
chise for  any  longer  period  than  until  Jan- 
uary 1,  1907.  At  the  time  of  the  adoption  of 
the  last-named  ordinance,  a  resolutlca  of  the 
coundl  is  as  follows: 

"By  ordinance,  the  Princeton  Electric  tight 
&  Power  Company  was  granted  an  extension  of 
10  years  from  January  1,  1907,  on  their  fran- 
chise, by  unanimous  vote  of  the  council." 

Section  1  of  the  ordinance  redtes: 
"That  whereas,  the  franchise  heretofore  grant- 
ed by  the  dty  of  Princeton  to  J.  T.  Elddins  and 
R.  B.  Boyce  *  *  *  to  manufacture  and  sell 
electric  light  within  the  corporate  limits  of  the 
dty  of  Princeton  will  expire  January  1,  1907," 
etc 

In  the  same  sectlini  of  the  oidinance  are 
the  words: 

"Are  hereby  granted  the  exclusive  right  to 
manufacture  and  sell  electric  light  and  electric 
power,  or  either,  for  public  or  commerdal  use. 
*  *  *  foV  and  during  the  ten  years  from  and 
after  January  1,  1907,^*  etc 

Pending  the  negotiations  for  the  attempted 
granting  of  the  frandiise,  the  proceedings  of 
the  council  show  the  report  of  a  committee, 
which  recommended— 

"letting  another  franchise  for  10  years  from 
January  1,  1907,  when  old  electric  or  present 
franchise  expires,"  and,  further,  the  appoint- 
ment of  a  committee,  "with  authority  to  dose 
contract  for  lights  and  extend  franchise  for  10 
years  from  expiration  of  presoit  one,  with  said 
electric  Ught  company." 

All  of  this  makes  exceedingly  plain  the 
construction  put  upon  the  proceedings  by  the 
parties  themselves,  at  the  time,  ais  to  number 
of  years  the  franchise  granted  in  1896  was 
to  extend,  and  when  it  should  expire. 

[3,  4]  Further,  the  alleged  frandiise  from 
1907  until  1917  is  materially  different,  both 
as  to  the  thing  granted  and  the  terms  and 
conditions  upon  which  it  was  granted,  from 
the  one  which  was  granted  in  1896.  Ignor- 
ing the  contention  that  the  franchise  granted 
in  1906  had  been  forfdted  by  the  grantees 
transferring  it  contrary  to  the  proviaionB  of 
the  ordinance  (rf  1896,  it  seems  that  the  ordi- 
nance wlilch  purports  to  grant  the  appellee 
a  frandiise  to  be  ezerdaed  fran  Januaiy  1, 
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1907,  until  January  1,  1917,  was  adopted  and 
tbe  privilege  attempted  to  be  granted  for  a 
term  of  years  without  advertisement  and 
•without  receiving  bids  for  the  franchise  pub- 
licly, and  without  a  letting  to  the  highest  and 
best  bidder.  A  franchise  being  fi.  special 
privilege  bestowed  by  the  government  upon 
an  Individual,  and  whldi  does  not  belong  to 
the  citizens  generally  as  a  matter  of  common 
right.  If  there  Is  any  ambiguity  in  the  terms 
«f  an  ordinance  granting  a  franchise,  as  to 
the  time  in  which  It  is  to  be  enjoyed,  It  will 
be  construed  more  strictly  against  the  gran- 
tee. 15  Cya  467.  The  franchise  granted  in 
1896  (If  one  was  granted)  expired  on  the  1st 
day  of  January,  1907,  and  the  ordinance 
which  purported  to  giiant  a  Arandilse  to  be 
enjoyed  from  January  1, 1907,  until  January 
1,  1917,  was  void,  and  the  grantees  received 
nothing  thereby.  Frankfort  Telephone  Co.  v. 
Board  of  CouncU  of  Caty  of  Frankfort,  125 
Ky.  59,  100  S.  W.  310,  30  Ky.  Law  Rep.  885 ; 
Nicholasvine  Water  Oo.  v.  Board  of  Council 
of  Nlcholasvllle,  36  S.  W.  549,  38  S.  W.  430, 18 
Ky.  Law  Kep.  692;  Monarch  v.  Owensboro 
City  R.  R.  Co.,  119  Ky.  939,  85  S.  W.  193,  27 
Ky.  Law  Rep.  380;  City  of  Providence  v. 
Providence  Electric  Light  Co.,  122  Ky.  237, 
91  S.  W.  664,  28  Ky.  Law  Rep.  1016;  Otun. 
T.  &  T.  Oo.  V.  Hickman,  129  Ky.  220,  111  S. 
W.  311,  33  Ky.  Law  Repi  330;  CSirlstlan-Todd 
Tel.  Co.  V.  Com.,  158  Ky.  567,  161  S.  W.  543. 
[5]  The  ordinance  directing  tbe  advertise- 
ment for  sale  of  a  ftianchise  to  furnish*  U^t 
and  power  from  January  1,  1917,  until  Janu- 
ary 1,  1927,  was  adopted  In  the  year  1912. 
The  conditions  and  requirements  under  which 
the  franchise  proposed  to  be  sold  was  to  be 
exercised  was  described  as  the  same  then 
•enjoyed  by  the  appellee  under  the  franchise 
it  then  held.  The  appellee  then  did  not  hold 
any  franchise,  but  the  nature  and  character 
of  the  franchise  was  to  be  sought  in  the  void 
ordinance  of  1906.  It  did  not  have  so  much 
as  a  contract  with  the  city,  since  the  manner 
of  its  making  was  in  direct  conflict  with'  the 
constitutional  requirement  The  appellee  was 
the  only  bidder  for  the  franchise  propos- 
ed to  be  sold,  in  1912,  for  the  term  beginning 
January  1,  1917,  and  extending  10  years 
thereafter.  The  ordinance  adopted  by  the 
council,  which  attempted  to  create  the  pro- 
posed franchise  and  directed  Its  advertise- 
ment and  sale,  did  not  create  and  offer  for 
sale  a  franchise  to  use  the  streets  and  public 
ways  and  places  of  the  municipality  for  the 
distribution  of  tbe  electrical  current  and  Its 
delivery  to  the  consumers,  but  by  Its  exact 
terms  attempted  to  create  and  offer  for  sale 
a  franchise  "for  the  exclusive  right  to  manu- 
facture and  sell  electric  light  and  power  for 
public,  municipal,  and  private  commercial 
purposes,  within  the  corporate  limits  of  the 
dty  of  Princeton,  Ky.,  for  and  during  a  peri- 
od of  10  years,  from  and  after  Jtmuary  1, 
1917,"  etc.  In  the  ordinance  adopted  there- 
after the  franchise  granted  was  described 
"as  the  exclusive  right,  for  and  during  the 


period  of  10  years,  from  and  after  January 
1,  1917,  to  manufticture  and  sell  electric  light 
and  power  within  the  corporate  limits  of  the 
city  of  Princeton,  Kentucky."  By  a  clause 
of  the  ordinance  after  the  granting  of  the 
franchise  it  was  given  the  privilege  of  the 
use  of  the  streets  and  alleys  for  Its  poles  and 
wires,  as  might  be  necessary  for  the  lighting 
of  tbe  city. 

The  franchise  attempted  to  be  gmnted  is 
one  which  cannot  be  created  and  is  beyond 
the  power  of  the  municipal  authorities  to 
giant  The  ri^t  to  produce  and  sell  elec- 
tricity as  a  commercial  product  is  not  a  pre- 
rogative of  a  govenunent  but  is  a  business 
which  is  open  to  all,  and  for  that  reason  is 
not  a  franchise.  The  franchise  which  the 
municipality  can  grant  Is  the  u.se  of  Its 
streets  for  the  delivery  of  the  light  and  pow- 
er, produced  by  the  electricity,  to  the  con- 
sumers of  it  Pumell  V.  McLane,  98  Md. 
589,  56  AU.  830;  15  Cya  467.  Neither  can 
a  municipality  grant  the  privilege  to  one  to 
use  Its  streets  and  alleys  to  the  exclusion  of 
another,  to  whom  It  may  grant  a  franchise 
to  use  them  for  the  same  purposes.  The 
franchise  attempted  to  be  granted  in  1890 
was  subject  to  the  above  objections ;  but.  it 
having  expired  on  January  1,  1907,  no  con- 
sideration of  it  is  now  necessary.  The  same 
objection  existed  to  the  franchise  attempted 
to  be  granted  In  1906 ;  but  It  was  Invalid  for 
other  reasons  above  stated.  By  the  term's  of 
the  ordinance  granting  the  franchise  to  be 
exercised  from  January  1,  1917,  until  Janu- 
ary 1,  1927,  the  appellee  was  required  to  ac- 
cept Its  terms  and  conditions  by  writing  an 
acceptance  upon  the  record  of  the  city  coun- 
cil, and  execute  bond  for  the  performance  of 
the  conditions  and  obligations  undertaken  by 
It  No  time  was  fixed  for  the  acceptance  or 
execution  of  the  bond,  which,  however,  should 
have  been  done  within  a  reasonable  time  to 
make  the  franchise  irrevocable  by  the  coun- 
cil of  the  city.  It,  however,  neglected  to  ac- 
cept the  grant  as  required,  or  to  execute  the 
bond,  until  In  the  year  1914,  when  the  dty 
council  adopted  an  ordinance  by  which  it 
undertook  to  revoke  the  grant  of  tbe  fran- 
chise, and  to  declare  that  the  appellee  was 
using  the  streets  and  public  ways  and  places 
of  the  dty  without  authority  of  law.  Since 
the  fUIng  of  this  suit  the  appellee  has  made 
and  tendered  In  court  a  bond,  as  required  by 
tbe  ordinance  which  granted  the  franchise. 

[8]  With  the  view  entertained  by  us  with 
regard  to  the  validity  of  the  ordinance  pur- 
porting to  grant  the  franchise  and  the  i)ower 
of  the  council  to  create  and  sell  a  franchise 
for  tbe  pinrpose  of  creating  and  furnishing 
electric  light  and  power  In  a  dty  of  the 
fourth  class.  It  Is  unnecessary  to  determine 
the  effectiveness  of  tbe  repealing  ordinance 
adopted  by  the  couudl  in  1914.  The  bid  was 
received  for  tbe  sale  of  the  franchise  from 
January  1,  1917,  until  January  1,  1927,  on 
the  3d  day  of  June,  1912.  This  was  a  period 
of  VA  years  before  the  franchise  can  be  en- 
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Joyed.  If  the  graBt  Is  valid,  It  ties  the  hands 
of  the  city  for  over  15  years.  If  it  la  within 
the  power  of  the  city  council  to  create  and 
grant  a  franchise  which  Is  not  to  be  exercis- 
ed for  4%  years,  it  Is  within  Its  power  to 
grant  one  for  5  or  a  less  number  of  years, 
and  postpone  the  time  of  Its  exercise  to  15 
or  a  greater  number  of  years,  so  aa  not  to 
carry  the  exercise  of  It  beyond  20  years. 
This  court  has  held  that,  If  the  termination 
of  the  period  for  which  a  franchise  is  grant- 
ed Is  more  than  20  years  after  the  granting 
of  the  franchise,  It  Is  beyond  the  power  of 
the  council  to  grant  It  If  the  franchise 
granted  to  Bddlns  and  Boyce,  in  1906,  and 
the  period  of  Its  exercise  commencing  as  It 
did  on  January  1,  1907,  had  been  for  20 
years,  as  contended  by  appellee,  instead  of 
10,  the  attempt  to  grant  it  would  have  been 
void,  because  the  period  of  its  termination 
would  have  been  more  than  20  years  after 
Its  granting.  City  of  Somerset  v.  Smith,  105 
Ky.  678,  49  S.  W.  456,  20  Ky.  Law  Rep.  1488 ; 
Hllllard  v.  Fetter  Lighting  &  Heating  Co., 
127  Ky.  95,  105  S.  Wt  115,  31  Ky.  Law  Rep. 
1330. 

[7]  Putting  aside  any  objection  to  the  fran- 
chise attempted  to  be  granted  in  1912,  on 
account  of  the  want  of  power  in  the  munici- 
pal couudl  to  create  or  grant  such  a  fran- 
chise, and  passing  over  the  effect  of  the  ordi- 
nance purporting  to  revoke  the  ordinance 
granting  the  franchise,  the  question  Is  pre- 
sented as  to  whether  or  not  a  municipal 
council  of  a  dty  of  the  fourth  class  can 
grant  a  valid  franchise  to  a  public  service 
corporation,  for  the  use  of  its  streets  and 
public  ways  for  its  apparatus,  for  the  period 
of  10  years,  the  time  of  its  exercise  to  com- 
mence at  the  termination  of  4^  years  after 
the  granting  of  it?  It  is  insisted  that  such 
a  proceeding  is  void,  as  being  contrary  to 
sound  public  policy.  Public  policy  has  been 
defined  as  being  the  equivalent  to  the  policy 
of  the  law,  and  is  a  principle  of  law  which 
holds  that  no  one  can  lawfully  do  a  thing 
which  tends  to  be  injurious  to  the  public  or 
is  contrary  to  the  public  good.  32  Cya  1251. 
The  good  of  the  community.  In  certain  cas- 
es, la  relied  upon  to  restrict  the  freedom  of 
contracting.  The  public  policy  must  be  look- 
ed for  in  the  Constitution  and  statutes  and 
the  decisions  of  the  courts  of  last  resort  of 
a  state,  and  where  there  is  no  legislative 
prohibition  of  a  certain  character  of  agree- 
ment before  a  court  is  authorized  to  declare 
it  void,  it  must  appear  that  such  an  agree- 
ment or  contract  has  a  tendency  to  injure 
the  public  or  Is  against  the  public  good,  or  is 
contrary  to  sound  policy  and  good  morals. 
9  Cyc.  ^82.  There  is  no  legislative  prohibi- 
tion, in  this  state,  of  the  granting  of  a  fran- 
chise for  10  years,  and  postponing  the  com- 
mencement of  the  exercise  of  it  for  4^ 
years,  after  the  granting  of  It. 

[S]  Looking  to  the  policy  of  the  law  to  be 
deduced  from  the  Constitution  and  statutes, 
it  is  apparent  that  the  requirements  of  our 


Conatltutlon  and  the  statutes,  which  govern 
the  granting  of  franchises  by  nmnlcipal  cor- 
porations, were  intended  to  remedy  serious 
wrongs  under  which  the  public  was  suffer- 
ing. Theretofore  the  valuable  franchises, 
which  should  be  enjoyed  primarily  for  the 
benefit  of  the  public,  as  well  as  the  grantees 
of  them,  were  often  granted  to  individuals 
for  a  great  number  of  years,  more  than  the 
lifetime  of  a  generation,  upon  terms  which 
the  changing  conditions  of  humanity  ren- 
dered Irksome  and  burdensome  and  stood  in 
the  way  of  public  achievement  The  grants 
oftentimes  tied  the  hands  of  posterity  to  the 
chariot  wheels  of  an  individual  who  was 
lucky  enough  to  have  obliging  friends  in  au- 
thority or  designing  enough  to  control  the 
authorities.  Light  in  the  streets  and  public 
places  has  become  an  essential  to  the  happi- 
ness and  proper  enjoyment  of  the  pr(^)erty 
of  the  people  of  cities  and  towns.  The  dwell- 
ings of  the  citizens  must  be  lighted  by  some 
producing  power  beyond  the  ownership  of 
the  ordinary  citizen.  The  power  and  effec- 
tiveness of  lighting  and  power-producing  ap- 
paratus has  been  revolutionized  within  the 
lives  of  the  present  generation,  and  the  in- 
ventive genius  of  the  time  adds  to  its  effi- 
ciency and  cheapness  from  day  to  day.  TO 
grant  franchiaea  for  the  production  of  light 
and  power,  not  to  be  exercised  until  an  un- 
reaaonable  distance  of  time  has  expired,  will 
oftentimes  have  the  effect  of  denying  to  the 
people  of  municipalities  the  c^portunity  of 
enjoying  the  best,  latest,  and  cheapest  crea- 
tions of  genius  until  the  period  of  the  fran- 
chise and  Ita  postponement  has  expired.  The 
policy  of  our  legislation  has  been  to  attempt 
to  so  regulate  the  granting  of  franchises  that 
the  benefits  of  their  exercise  may  be  shared 
by  the  public,  and  to  prevent  them  being 
granted  primarily  for  the  benefit  of  the  gran- 
tees. The  purchaser  of  a  franchise  should 
have  a  reasonable  time,  before  the  beginning 
of  the  term  of  his  franchise,  to  prepare  the 
necessary  machinery  and  fixtures  to  enable 
him  to  exercise  his  franchise  in  a  way  bene- 
ficial to  himself  and  the  patrons  of  the  oger- 
atlons  of  his  franchise;  but  the  time  should 
not  be  so  great  as  to  make  it  apparent  that 
the  arrangement  looks  more  to  the  b«iefita 
of  the  purchaser  of  the  franchise  than  it  does 
to  those  of  the  publia  The  grant  of  a  fran- 
chise to  furnish  light  and  power,  in  a  city  ol 
the  fourth  class,  for  the  period  of  10  years, 
to  be  exercised  after  a  time  which  is  4^ 
years  after  the  granting  of  the  f raucblae,  U 
an  unreasonable  length  of  time  between  its 
granting  and  exercise,  and  such  a  proceeding 
tends  to  be  injurious  to  the  public  interests, 
and  is  therefore  void. 

[1]  The  appellee  has  been  operating,  at 
least  since  January  1,  1907,  without  any 
franchise  and  without  any  valid  contract 
with  the  city  so  to  do.  The  appellant  dty, 
together  with  other  relief,  seeks  to  recover 
from  appellee  the  sum  of  $7,942.50,  which  is 
made  up  of  sums  of  money  paid  to  appellee 
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by  the  city,  during  5  years  last  past,  for 
lights  and  power  furnished  the  city,  and  al- 
leged to  be  over  and  abore  what  such  Ughts 
and  power  so  furnished  were  reasonably 
worth  and  rent  for  the  use  of  the  streets  by 
Its  poles  and  wires  during  the  same  time. 
The  ordinance  of  1906,  which  attempted  to 
grant  a  franchise  to  appellee  from  January 
1,  1907,  until  January  1,  1917,  viewed  as  a 
contract  to  exercise  the  privilege  of  furnish- 
ing the  lights  for  a  term  of  years,  without 
advertisement  of  its  making,  or  allowing 
competitive  bidding,  or  the  receipt  of  bids 
publicly,  or  awarding  to  the  highest  and  best 
bidder,  falls  within  the  inhibition  of  section 
164  of  the  Constitution,  supra,  and  is  void. 
If  the  sums  collected  from  the  dty  for  the 
use  of  the  lights  and  power  by  the  appellee 
had  not  already  been  paid,  and  appellee  was 
attempting  to  coerce  collection  by  law,  there 
Is  no  doubt  that  its  demands  would  be  de- 
nied. The  law  does  not  Imply  any  obliga- 
tion or  promise  upon  the  part  of  a  municipal 
corporation  to  pay  on  account  of  having  re- 
ceived benefits.  The  only  powers  such  a 
corporation  has  arise  from  the  laws  creating 
it,  and  the  municipality  cannot  be  bound  by 
the  contracts  of  its  officers  which  they  have 
no  power  to  make;  and  if  the  municipality 
receives  benefits  under  such  void  contracts, 
the  law  does  not  raise  any  promise  to  pay 
for  the  benefits.  If  there  is  no  obligation 
created  by  the  void  contract,  the  law  does 
not  create  an  obligation. 

[10]  The  laws  provide  how  muulcipalltles 
may  btDd  themselves,  and  the  contracts  to 
be  obligatory  must  be  made  in  the  manner 
the  laws  prescribe.  A  different  rule  prevails 
In  regard  to  munidpallties  to  that  which 
governs  private  persons  and  private  corpo- 
rations. The  persons  who  contract  with  mu- 
nicipal corporations  must,  at  their  peril, 
know  the  rights  and  powers  of  the  officers 
of  such  municipalities  to  make  contracts  and 
the  manner  in  which  they  must  make  them. 
Any  other  rule  would  destroy  all  the  re- 
strictions which  are  thrown  around  the  peo- 
ple of  municipalities  for  their  protection  by 
the  statute  laws  and  the  Constitution,  and 
would  render  abortive  all  such  provisions. 
The  rule  in  certain  Instances  may  be  harsh, 
but  no  other  is  practical.  Trustees  of  Belle- 
view  V.  Hohn,  82  Ky.  1;  Murphy  v.  City  of 
Louisville,  9  Bush,  189;  Covington  v.  Hal- 
lam  ft  Myers,  16  Ky.  Law  Rep.  128 ;  Owens- 
Coro  ▼.  Weir,  95  Ky.  158,  24  S.  W.  115,  15 
Ky.  Law  Rep.  506 ;  District  of  Highlands  v. 
Michie,  107  S.  W.  216,  32  Ky.  Law  Rep.  761 ; 
Floyd  V.  Allen,  137  Ky.  575,  126  S.  W.  124, 
27  L.  R.  A.  (N.  S.)  1126;  City  of  Newport  v. 
Schoolfield,  142  Ky.  287,  134  S.  W.  503 ;  City 
of  Louisville  V.  Parsons,  150  Ky.  420,  150  S. 
W.  498 ;  Grinstead  v.  Monroe  County,  156  Ky. 
296,  160  S.  W.  1041 ;  Floyd  County  v.  Oswego 
Bridge  Co.,  143  Ky.  693, 187  S.  W.  237 ;  Perry 
County  V.  Engle,  116  Ky.  594,  76  S.  W.  382, 
25  Ky.  Law  Rep.  813;  Worrell  Mfg.  Co.  v. 
City  of  Ashland,  159  Ky.  656,  167  S.  W.  922, 


t52  L.  R.  A.  (N.  S.)  8S0.  The  decisions  in 
Frankfort  Bridge  Co.  v.  City  of  Frankfort, 
18  B.  Mon.  41,  Nicholasville  Water  Co.  v. 
Board  of  Council,  36  S.  W.  649,  38  S.  W.  430, 
18  Ky.  Law  Rep.  592,  Board  of  City  of 
Frankfort  v.  Capital  Gas  Co.,  96  S.  W.  870, 
29  Ky.  Law  Rep.  1114,  and  City  of  Prov- 
idence V.  Providence  Electric  Light  Co.,  122 
Ky.  237,  91  S.  W.  664,  28  Ky.  Law  Rep. 
1015,  referred  to  and  relied  upon  by  counsel, 
to  the  extent  that  they  held  a  doctrine  con- 
trary to  the  above,  were  overruled  by  this 
court  In  the  recent  case  of  Worrell  Mfg.  Co. 
V.  City  of  Ashland,  supra. 

Ill]  There  was  no  legal  obligation  upon 
the  part  of  appellant  city  to  pay  the  sums  to 
the  appellee,  which  it  now  seeks  to  recover 
from  it,  and  it  could  not  have  been  coerced  to 
do  it.  The  council  had  the  power  to  create  a 
binding  obligation  upon  the  city  to  pay  for 
the  lights  «md  power,  if'  it  had  gone  about 
doing  so  In  the  manner  provided  by  law. 
The  proof  falls  to  show  that  the  sums  charg- 
ed and  paid  were  unreasonable,  or  in  excess 
of  the  value  of  the  services  rendered  the 
dty  for  which  the  sums  were  paid.  0?he 
dty  received  the  benefits  and  voluntarily 
paid  for  them.  The  payments  were  not  in- 
duced by  fraud,  nor  made  under  any  mis- 
take, which  is  alleged  or  appears  upon  the 
record.  The  payments  were  made,  as_  we 
presume,  upon  resolutions  of  the  council, 
which  acted  upon  a  full  knowledge  of  th^ 
facts.  Because  the  dty  would  not  be  com- 
pelled at  law  to  pay  for  the  lights  and  pow- 
er furnished  It  by  appellee,  U  sought  to  be 
coerced  to  do  so,  it  does  not  follow  as  a 
natural  sequence  that  it  can  recover  of  the 
appellee  the  sums  paid,  under  the  conditions 
detailed  above,  in  a  court  of  equity.  The 
dty,  resisting  a  claim  made  against  it  under 
a  void  contract,  or  an  obligation  sought  to 
be  placed  upon  it  through  an  unauthorized 
assumption  of  power  by  its  officers,  is  in  a 
different  attitude  from  what  it  Is  when  it 
comes  Into  court  asking  relief.  When  it 
seeks  equitable  relief,  it  must  comply  with 
the  ancient  rule  and  "do  equity."  This 
prindple  was  adhered  to  in  the  recent  case 
of  Miles  Auto  Co.  v.  Dorsey,  163  Ky.  692,  174 
S.  W.  502.  In  the  case  at  bar  there  seems  to. 
be  an  absence  of  any  ground  for  equitable 
relief  against  appellee  for  the  recovery  of  the 
sums  sued  for. 

[1 2]  While  the  appellee  has  not  a  franchise 
to  use  the  streets  and  public  ways  for  the  ex- 
tending of  its  wires,  erection  of  poles,  and 
other  apparatus  placed  in  and  along  the 
streets,  the  proceedings  under  which  it  came 
into  the  city  and  its  streets  amounts  to  a  li- 
cense to  do  so,  and  it  is  not  a  mere  tres- 
passer. The  dty  has  the  power  to  revoke 
the  license,  and  it  seems  has  done  so.  A  li- 
censee must  always  act  with  the  knowledge 
that  the  license  can  and  may  be  withdrawn. 
The  circumstances  are  such  as  to  protect  it 
against  being  summarily  ousted  from  the 
streets  and  public  waj's  and  places  of  the 
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city.  It  appears  from  the  proof  that  upon 
the  faith  of  the  ordinance,  which  attempted 
to  grant  a  franchise  to  appellee,  extending 
from  January  1,  1917,  until  January  1,  1927, 
the  appellee  has  expended  large  sums  of  mon- 
ey In  securing  and  preparing  a  new  location 
for  the  main  portion  of  Its  plant,  and  at  the 
present  time  furnishes  light  to  a  majority  of 
the  citizens  of  the  dty  in  their  dweUingg  and 
business  houses,  to  the  churches,  schools,  and 
public  buildings,  and  power  for  the  operation 
of  the  city  waterworliLs  plant,  and  to  rail- 
road shops,  which  are  in  the  dty,  and  has 
entered  into  various  contracts  with  different 
parties  to  furnish  light  and  power,  and  upon 
which  the  parties  are  relying  for  the  conduct 
of  their  business  and  avocations,  and  there 
Is  DO  other  plant  for  the  generation  of  elec- 
tric light  and  power  in  the  city.  These  en- 
gagements, however,  do  not  protect  the  ap- 
pellee from  an  ouster  from  the  streets  and 
public  ways,  bat  should  be  considered  In  fix- 
ing the  time  when  the  ouster  should  be  put 
into  effect. 

[1 3, 1 4]  Citizens  of  a  munidpality  may 
compel  a  grantee  of  a  franchise,  where  there 
are  provisions  in  it  for  their  benefit,  to  ex- 
ercise the  franchise  (Cumberland  T.  &  T.  Co. 
V.  Hickman,  129  Ky.  220,  111  8.  W.  311,  83 
Ky.^Law  Rep.  730);  but  a  dty  could  not  be 
required  to  allow  the  use  of  its  streets  by 
a  public  service  corporation  without  a  fran- 
chise, because  It  had  entered  into  obligations 
with  dtlzens,  which  It  could  not  perform 
without  a  franchise.  It  was  its  duty  to  ob- 
tain a  franchise  before  entering  into  such  ob- 
ligations. The  appellee,  however,  having  been 
permitted  by  the  coundl  of  the  dty  under 
different  grants  of  permission  to  use  the 
streets  and  public  ways  for  such  a  length  of 
time,  and  to  make  such  large  Investments 
upon  the  faith  of  such  permissions,  and  the 
public  Interests  being  affected,  the  appellee 
should  have  a  reasonable  time  and  opportu- 
nity to  remove  Its  property  from  the  streets 
and  public  ways  and  places  of  the  dty,  or  to 
acquire  a  franchise,  and  In  view  of  the  large 
Interests  affected  it  should  have  one  year 
from  the  rendition  of  the  Judgment,  In  ac- 
cordance with  this  opinion,  to  remove  its 
property  or  to  acquire  a  franchise  East 
Telephone  Co.  v.  City  of  Frankfort,  141  Ky. 
591,  133  S.  W.  664. 

[15,18]  The  petition  of  R.  W.  Usanby  to 
be  made  a  party  plaintlfl  in  this  action  was 
properly  rejected.  The  dty  as  a  corporate 
entity  was  to  maintain  this  suit  for  an  In- 
fraction of  its  rights,  and  its  petition  contain- 
ed all  the  causes  of  action,  and  sought  all 
the  relief,  which  the  petition  of  Usanby  al- 
leged or  sought.  He  could  not  as  a  citizen 
of  the  dty  maintain  a  suit,  whidi  was  al- 
ready being  prosecuted  by  the  dty,  upon  the 
ground  that  the  officers  of  the  city  might 
thereafter  conclude  to  discontinue  the  suit. 
The   petition   offered   to   be    filed   contained 


nothing  which  was  not  already  alleged  in  tbe 
petition  of  the  dty,  and  no  suffldent  reason 
was  given  in  it  to  authorize  the  petitioner 
to  intervene. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed  upon  the  appeal 
of  the  dty  of  Princeton,  and  affirmed  upon 
the  appeal  of  R.  W.  Llsanby  ;  and  the  cause  is 
remanded,  with  directions  to  proceed  in  con- 
formity with  this  opinion.    All  concur. 


STBARNS  GOAL  &  LUMBER  00.  et  al  T. 

COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  24, 1915.) 

L  Trial  €=>370— Tbiai.  bt  Coubt— Submis- 
sion OP  Issues  to  Jcrt. 

All  persong  are  entitled  to  have  contTove^ 
sies  detarmioed  by  the  tribunals  provided  hj 
law  for  the  trial  thereof,  and  in  accordance 
with  the  law  of  the  land,  and  in  a  special  pro- 
ceeding, created  by  statute  failing  to  provide 
for  trial  by  jury,  the  court,  over  the  objection 
of  a  party,  may  not  submit  the  issues  to  a  jury. 
I  Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  §§  881,  885;    Dec.  Dig.  (8=370.] 

2.  Taxation  «=3362)4— Assessueni  or  Tax- 
es—OMnrKD    PeOPEBTY- PROCEEDISG& 

A  proceeding  under  Ky.  St  c.  108,  art  17, 
for  the  assessment  of  property  omitted,  is  a 
special  proceeding,  and  the  judge  of  tiie  county 
court  acts  in  a  mmlsterlol  capacity,  though  bit 
judgment  is  the  judgment  of  a  court,  and,  to  the 
extent  of  determining  whether  the  property  bat 
been  omitted,  and  the  value  thereof,  he  acts  ju- 
dicially within  the  rule  applicable  to  the  cir- 
cuit court  on  appeal  from  a  judgment  of  the 
county  court 

[Ed.  Note.— For  other  cases,  see  Tixatioii, 
Cent  Dig.  {{  U64,  1319-1323 ;  Dec.  Dig.  «=> 
362^.] 

3.  Taxation  €=3362^— Assessment  of  Tax- 
ES— Omitted    PaoPEKTY- Pboceedinos. 

Under  Ky.  St.  §  4260,  providing  for  the  as- 
sessment of  omitted  property,  and  authoriziDg 
either  party  to  appeal  from  toe  decision  of  the 
county  court  to  the  circuit  court  and  then  to 
the  Court  of  Appeals  as  in  other  civil  cases, 
and,  declaring  that  if  the  court  shall  decide  tbst 
the  property  is  liable  to  assessment  and  has 
been  omitted,  the  clerk  of  the  court  shall  enter 
judgment,  a  party  to  a  proceeding  may  object 
to  the  submission  of  the  issues  to  a  jury,  and 
where  he  so  objects,  the  court  mnst  proceed 
without  a  jury,  or  its  judgment  will  be  errone- 
ous. 

[Ed.  Note. — For  other  cases,  see  Tajiation, 
Cent  Dig.  {§  1164,  1319-1323 ;  Dec.  Dig.  €=» 
362%.] 

4.  JtTBT    «=>10— Tbial    bt   Jubt— CONSTTrO- 
tional  Right. 

The  constitutional  right  of  a  Jury  trial  ex- 
ists only  where  by  the  common  law  a  jury  trial 
was  customarily  had,  and  the  right  to  trial  by 
Jury  means  a  trial  according  to  the  coarse  of 
the  common  law. 

[Ed.  Note.— For  other  cases,  see  Joiy,  (Tent 
Dig.  a  16,  16,  27%;   Dea  Dig.  «=10.] 

Appeal  from  Circuit  Court,  Whitley 
County. 

Consolidated  actions  by  the  Commonwealth 
of  Kentucky,  by  a  revenue  agent,  against 
the  Steams  Coal  &  Lumber  C<»npany,  the 
Steams  Coal  Company,  and  the  Steams) 
Lumber  (Company.     From   a  Judgment  for- 
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the  CDmmonwealth,  defendants  appeal.    Re- 
versed and  remanded. 
See,  also,  163  Ky.  837,  174  8.  W.  771. 

J.  N.  Sharps  of  EnoxTille,  Tenn.,  and  X 
P.  Hobson  Se  Son,  of  Frankfort,  for  appel- 
lants. Henry  a  Glllla»  of  WUUaxosburg,  for 
appellee. 

HURT,  J.  This  proceeding  consists  of  three 
qpedal  proceedings  instituted  In  the  county 
court  of  Whitley  county,  in  the  name  of  the 
commonwealth  of  Kentucky,  by  one  of  its  rev- 
enue agents.  One  of  the  proceedings  was 
against  the  Steams  Coal  Company,  Limited, 
another  was  against  the  Stearns  Lumber 
Company,  and  the  other  against  the  Steams 
Coal  &  Lumber  Company.  The  purpose  of  the 
proceedings  was  to  cause  property  alleged  to 
be  owned  by  these  companies  in  Whitley  coun- 
ty, and  which  had  been  omitted  from  as- 
sessment, to  be  assessed  for  the  pnrpoee  of 
state  and  county  taxation.  The  statement 
filed  against  the  Steams  Coal  Company,  Lim- 
ited, alleged  that  the  appellant  had  in  its 
possession  and  was  the  owner  of  a  lease 
from  Roberta  S.  Bryant  to  it,  consisting  of 
the  right  to  mine  coal  on  26,885  acres  of 
land,  and  that  the  lease  was  of  the  value 
of  11,611300,  and,  also,  machinery,  houses, 
and  equipment  and  engines  which  were  used 
in  the  business  of  mining  coal  of  the  value  of 
$100,000,  and  that  the  MKnpany  had  faUed 
to  list  the  property  for  taxation  for  the  years 

1906,  1907,  1908,  1909,  and  1910,  and  prayed 
the  court  to  fix  the  value  of  the  property 
and  cause  it  to  be  listed  for  taxation.  The 
statement  against  the  Steams  Lumber  Com- 
pany alleged  that  on  the  1st  day  of  Septem- 
ber, 1906,  it  was  the  owner  of  standing  tim- 
ber on  10,000  acres  of  land,  which  had  been 
conveyed  to  the  company  by  a  deed  from 
Roberta  S.  Bryant,  and  was  of  the  value  of 
$30,000,  and  also  personal  property  of  va- 
rious kinds,  oflSLce  fixtures,  etc.,  which  were 
located  on  the  town  site  of  Steams,  Ky.,  and 
were  of  the  value  of  $100,000;  that  the  appel- 
lant owned  this  property  on  the  Ist  day  of 
September,  1906,  and  on  the  same  day  in 

1907,  1908,  and  1909,  respectively,  and  had 
omitted  to  list  the  same  for  taxation  for  each 
<rf  thoae  years,  and  asked  the  court  to  value 
the  property  and  to  have  it  to  be  certified  to 
the  sheriff  for  the  purpose  of  collecting  the 
taxes  thereon.  The  statement  against  the 
Steams  Coal  Sc  Lumber  Company  alleged 
tliat  it  owned,  on  the  Ist  day  of  September, 
1910,  various  articles  of  personal  property 
located  on  the  town  site  of  Steams,  Ky., 
and  of  the  value  of  $100,000,  and  also  a 
lease  on  20,855  acres  of  coal  lands  from 
Roberta  S.  Bryant,  and  of  the  value  of 
$500,000,  and  of  houses,  machinery,  tools,  and 
equipment  for  mining  coal  on  the  leased  land 
to  the  value  of  $100,000,  and  that  it  had 
omitted  to  list  tttis  property  for  taxation, 
and  asked  that  the  court  fix  the  value  and 
cause  it  to  be  certified  to  the  sheriff  of  Wlli^ 


ley  county  for  collection  of  the  taxes  due 
thereon.  Answers  were  filed  In  the  name  of 
the  various  companies  which  were  made  de- 
fendants in  the  statements,  respectively,  and 
by  agreement  of  parties  the  proceedings  were 
transferred  to  the  Whitley  circuit  court  for 
trial,  and  by  further  agreemMit  were  con- 
solidated and  agreed  to  be  heard  and  tried 
together  under  the  style  of  Commonwealth 
of  Kentucky,  by  etc.,  against  the  Steams 
Coal  Company,  Limited,  Steams  Lumber 
Company,  and  Steams  Coal  &  Lumber  Com- 
pany, and  by  further  agreement  it  was  agreed 
that  if  the  property  owned  by  the  companies 
was  listed  by  either  of  them  for  taxation 
for  any  year,  it  should  be  considered  as  hav- 
ing been  properly  listed,  and  in  the  event 
the  court  should  adjudge  that  either  one  of 
the  companies  had  failed  to  list  for  taxa- 
tion any  property  owned  by  either  of  them 
for  either  of  the  years,  it  should  be  listed  as 
the  property  of  the  Stearns  Coal  &  Lumber 
Company. 

Upon  the  calling  of  the  consolidated  cases 
for  trial,  without  any  one  having  requested 
it  to  be  done,  the  court  directed  that  a  Jury 
be  Impaneled  to  hear  and  determine  the  is- 
sues in  the  case.  Each  of  the  defendants  ob- 
jected to  the  impaneling  of  the  Jury  and  to 
the  submission  of  the  questions  and  issues 
In  the  case  to  a  Jury,  and  moved  the  court 
to  hear  and  try  the  case  without  the  iriter- 
ventton  of  a  Jury.  The  court  overmled  the 
objections  of  the  defendants,  and  ordered  a 
Jury  to  be  Impaneled,  to  which  ruling  the  de- 
fendants objected.  Thereupon  the  evidence 
was  heard,  and  the  court  instrocted  the 
Jury,  and  the  Jury  returned  a  verdict,  to  the 
effect  that  the  appellants  had  failed  for  cer- 
tain years  to  list  for  taxation  large  bodies 
of  land  and  coal  mines  and  personal  prop- 
erty, and  fixing  values  thereon.  The  court 
thereupon  entered  a  Judgment,  following  the 
verdict  of  the  Jury,  and  ordering  the  prop- 
erty found  by  the  Jury  to  have  been  omitted 
from  assessment,  for  taxation  by  the  appel- 
lants to  be  assessed,  and  directing  that  it 
be  certified  to  the  sheriff  for  the  collection 
of  the  taxes  adjudged  to  be  due  thereon  for 
the  various  years  embraced  by  the  state- 
ments. 

At  the  close  of  all  the  evidence  the  appel- 
lants moved  the  court  to  discharge  the  Jury 
and  to  pass  upon  the  issues  of  the  case  it- 
self, which  the  oonrt  overruled,  and  the  ap- 
pellants excepted.  The  appellants,  having 
filed  grounds,  moved  the  court  to  set  aside 
the  verdict  of  the  Jury  and  Judgment  of  the 
court  and  to  grant  them  a  new  trial,  but  the 
court  overruled  their  motion,  to  which  ap- 
pellants excepted,  and  prayed  an  appeal  to 
this  court,  which  was  granted. 

[1]  It  is  insisted  as  a  ground  for  a  re- 
versal of  the  Judgment  that  the  court  erred 
to  the  prejudice  of  the  appellants  in  causing 
a  Jury  to  be  impaneled  and  submitting  the 
issues  to  it  for  trial  and  entering  a  Judg- 
ment in  accordance  with  the  verdict  of  the 
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Jury.  It  may  be  said  that  as  a  matter  of 
commcm  right  all  persons  and  corporations 
are  entitled  to  have  such  controyersies  as 
they  may  enter  into  to  be  determined  by  the 
tribunals  provided  by  law  tor  the  trial  of 
such  matters  and  In  accordance  with  the  law 
of  the  land. 

[2]  The  proceeding  by  revenue  agents  to 
cause  property  to  be  listed  for  taxation, 
which  has  been  omitted  by  the  owners,  the 
assessors,  or  boards  of  supervisors,  is  a 
special  proceeding  provided  for  by  article  17, 
c  108,  Ky.  St.  It  may,  further,  be  said 
that  in  a  proceeding  of  this  character  the 
Judge  of  the  county  court  does  not  act  In  a 
judicial  capacity,  but  In  a  ministerial  capaci- 
ty, and  as  sudi  Is  only  one  of  the  agencies 
provided  by  law  for  assessing  property  for 
taxation.  His  Judgment,  however.  Is  the 
Judgment  of  a  court,  and,  to  the  extent  of 
determining  whether  property  has  been  as- 
sessed or  omitted  and  its  value,  he  acts  Judi- 
cially, and  the  same  rule  would  apply  tcr  the 
circuit  court  upon  an  appeal  from  a  Judg- 
ment of  the  county  court  Baldwin  v.  Shine, 
84  Ky.  602,  2  8.  W.  164,  8  Ky.  Law  Rep.  496; 
Baldwin  v.  Hewitt,  88  Ky.  673,  11  S.  W.  803, 
11  Ky.  Law  Rep.  199 ;  Cassidy  v.  Toung,  92 
Ky.  227,  17  S.  W.  485,  13  Ky.  Law  Rep.  512 ; 
Hoke  V.  Commonwealth,  79  Ky.  667;  Com- 
monwealth V.  Ryan,  126  Ky.  649,  104  S.  W. 
727,  31  Ky.  Law  Rep.  1069;  Commonwealth, 
etc.,  V.  Welsslnger,  143  Ky.  368,  136  S.  W. 
875. 

[8]  In  setting  out  the  method  by  which 
property  may  be  assessed  for  taxation  upon 
the  suggestion  of  the  revenue  agent,  section 
4260,  Ky.  St.,  provides  for  the  filing  in  the 
clerk's  office  of  the  county  a  statement  con- 
taining a  description  of  the  value  of  the  prop- 
erty proposed  to  be  assessed  and  the  name 
and  place  of  the  residence  of  the  owner  or 
person  in  the  possession  of  the  property  and 
the  year  or  years  for  which  the  property  Is 
proposed  to  be  assessed,  and  provides  that 
the  clerk  shall  issue  a  summons  against  the 
owner,  and,  after  the  service  by  the  sheriff, 
the  statute  provides  as  follows : 

"At  the  next  regular  term  of  the  oount;  court 
after  the  summons  has  been  served  five  days,  if 
it  shall  appear  to  the  court  that  the  property  is 
liable  for  taxation  and  baa  not  been  assessed, 
the  court  ^all  enter  an  order  fixing  the  value 
thereof  at  a  fair  cash  value,  estimated  as  requir- 
ed by  law ;  if  not  liable  for  taxation,  be  shall 
make  an  order  to  that  effect,  etc.  •  *  •  The 
judgment  of  the  court  shall  nave  the  same  force 
and  effect  as  the  judgment  of  the  court  in  civil 
cases.  Klther  party  may  appeal  from  the  deci- 
sion of  the  county  court  to  the  circuit  court  and 
then  to  the  court  of  appeals,  as  in  other  civil 
cases.  *  *  *  If  the  court  shall  decide  that 
the  property  is  liable  to  assessment,  and  baa 
not  been  assessed,  the  clerk  of  the  court  shall 
enter  a  judgment  on  a  book  kept  for  that  pur- 
pose, etc    •    •    •" 

There  la  no  other  authority  for  this  char- 
acter of  proceeding  except  that  contained  In 
the  statute,  supra.    Being  a  special  proceed- 


ing provided  for  by  statute,  and  defining  the 
method  of  procedure  and  who  shall  have  au- 
thority to  make  the  assessment.  It  would 
seem  that  the  proceeding  would  have  to  con- 
form in  all  respects  to  the  requirements  of 
the  statute.  The  statute  provides  that  the 
court  shall  determine  whether  the  property 
ought  to  be  assessed  and  the  value  of  the 
property  which  has  been  omitted  from  assess- 
ment, and  shall  perform  all  other  duties  in 
connection  with  the  proceeding. 

The  provlsioDs  of  the  statute  nowhere  give 
room  for  the  interventioa  of  a  Jury,  or  pro- 
vide In  any  place  that  the  questions  in  issue 
may  be  heard  or  tried  by  a  Jury.  There  are 
many  reasons  why  the  legislative  anthorlty 
Imposed  the  duties  required  by  this  statute 
upon  the  Judge  of  the  court  alone,  but  it  is 
not  necessary  to  enumerate  them  here.  Snf- 
fice  It  to  say  that  under  the  provisions  of 
the  statute  no  litigant  Is  required.  In  this 
character  of  proceeding,  to  submit  the  Issues 
of  his  case  to  the  determination  of  a  Jury. 
Tills  is  not  a  case  of  equitable  cognizance 
where  the  court  has  a  right  to  call  a  Jury  to 
pass  upon  the  questions  of  fact  In  an  adviso- 
ry character.  To  deny  to  a  litigant  In  a 
case  of  this  kind  a  trial  by  Jury  would  not 
be  an  infringement  of  the  ancient  right  at 
trial  by  Jury. 

[41  The  constltutiODal  right  of  a  Jury  trial 
exists  only  In  cases  where,  by  the  common 
law,  a  jury  trial  was  customarily  had  and 
the  constitutional  right  to  a  trial  by  Jury 
means  a  trial  according  to  the  course  of  the 
common  law.  Carder  v.  Welsenbnrgh,  95  Ky. 
136,  23  S.  W.  964,  16  Ky.  Law  Rep.  497 ;  Com- 
Ingor  ▼.  Louisville  Trust  Co.,  128  Ky.  897, 
108  S.  W.  950,  117  a  W.  681,  S3  Ky.  Law 
Rep.  53,  884,  129  Am.  St  Rep.  322;  Rieger 
V.  Schulte  et  al.,  161  Ky.  129,  151  8.  W.  385. 
The  authority  for  this  proceeding,  being 
founded  upon  a  recent  statute,  is,  of  course, 
a  proceeding  unknown  to  the  common  law. 
Besides,  In  the  case  at  bar,  the  commMi- 
wealth  did  not  request  a  jury,  and  the  ap- 
pellant opposed  It  It  was  the  duty  of  the 
court  to  have  proceeded  without  the  Interven- 
tion of  a  jury,  to  perform  the  duties  required 
of  it  by  law  in  such  cases,  especially  when 
one  of  the  litigants  objected  to  the  Jury  trial. 
The  construction  which  has  been  placed  up- 
on this  statute  here  seems  to  be  that  adopt- 
ed by  all  the  courts  of  the  commonwealth  up 
to  this  time.  Therefore  the  appellant  did 
not  have  a  trial  as  provided  by  law. 

The  judgment  Is  reversed,  and  the  case 
remanded,  for  proceedings  consistent  with 
this  opinion. 

The  various  other  questions  insisted  npoa 
by  the  appellant  are  not  necessary  now  to  be 
determined,  as  they  chiefly  grow  out  of  the 
proceedings  of  the  jury  trial,  and  such  as  did 
not  arise  from  the  jury  trial  were  not  pass- 
ed upon  by  the  court  below. 
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HDDSON  ENGINEERING  CO.  et  •!. 
T.  SHAW. 

SHAW  ▼.   HUDSON   BNOINBERING 
CO.  et  aL 

<C»urt  of  Appeate  of  Kentucky.    Nov.  24,  1915.) 

1.  New   Tbiai.   <8=»97— GaouHDa— Subphis*— 
Necessity  fob  Objection  at  Tbiai.. 

Reversal  -will  not  be  panted  on  the  ground 
of  suprise,  where  no  objection  waa  made  when 
the  evidence  constituting  the  alleged  suprise  was 
offered,  and  no  motion  was  made  for  postpone- 
ment or  continuance  of  the  case;  for  a  party 
cannot  take  chances  on  a  verdict  in  his  favor  and 
afterwards  on  adverse  verdict  claim  new  trial 
on  the  ground  of  surprise. 

[Bid.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  195-198;   Dec.  Dig.  <S=s>97.] 

2.  New  Tbiai  <S=>102  —  Gbounds  —  Newly 
discovebed  evidknck— diugence, 

Where,  in  an  action  on  a  contract,  the  de^ 
fendant  could  have  easily  discovered  the  evi- 
dence before  the  trial,  and  the  case  was  pending 
for  3^  years  and  he  failed  to  produce  the  evi- 
dence, be  is  not  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  since  be 
did  not  use  reasonable  diligence  to  produce  it 
at  the  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  $§  207,  210-214;   Dec  Dig.  «=>102.] 

3.  Patents  <S=»211  —  Titi*  —  Contracts  — 
"Use  of  Patents." 

Where  defendant  agreed  to  pay  the  plain- 
tiff patentee  a'  certain  sum  for  the  use  of  his 
patents  and  thereafter  failed  to  pay  the  snm 
while  retaining  the  patents  which  had  been 
assigned  to  it,  the  retention  of  the  patent  con- 
stitutes use,  and  use  does  not  require  actual 
physical  employment  of  the  patents  in  carrying 
on  defendant's  buaineaB,  bat  means  the  right  to 
use  the  property. 

[Ed.    Note.— For    other    cases,    see    Patents, 
Cent.  Dig.  H  304-811;    Dec.  Dig.  «»=»211.J 

4.  Attachment     ^=s>lftl     —     Fobthcoiono 
Bonds— Efixot. 

Under  Civ.  Code  Prac.  i  214,  providing  that 
the  sheriff  may  deliver  attached  property  to  the 
person  in  whose  possession  it  is  found  upon 
such  person's  ezecation  of  a  bond  to  the  plaintff 
with  sufficient  sureties,  to  the  effect  that  the 
obligors  are  bound,  in  double  the  value  of  the 
property,  that  the  defendant  will  perform  the 
judgment,  or  that  the  property  or  its  value  will 
be  forthcoming  and  subject  to  the  order  of  the 
court,  the  bond  executed  is  only  an  obligation  to 
produce  the  property:  the  lien  of  the  attach- 
ment and  the  power  of  the  court  over  the  prop- 
erty continuing  as  if  the  attachment  were  still 
in  force. 

[Ed.  Note. — XV>r  other  cases,  see  Attachment, 
Cent.  Dig.  M  63»-636;    Dec  Dig.  «s»191.] 

5.  Attachment  ®=>338— Fobthcominq  Bonds 
—  Liability  —  Subsequent  Amendment  of 

Petition— Etfbct. 

Where  defendant  gave  a  bond,  under  Civ. 
Code  Prac  {  221,  to  release  attached  property 
in  an  action  to  recover  $$80,  and  plaintiff  there- 
after amended  seeking  by  the  amendment  to 
recover  $6,500,  the  surety  was  not  liable  for 
the  full  amount  of  the  final  jud^ent  for  $6,- 
500;  such  liability  not  being  within  the  con- 
templation of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  {{  1290-1803;   Dec  Dig.  «8=>338.] 


6.  Attachment  ©=>337— Release  Bond— Li- 
ABiLrTY— Subsequent  Amz^dment  of  Pb- 
tition— Effect. 

Although  after  the  defendant  surety  com- 
pany gives  its  bond,  under  Civ.  Code  Prac  J 
221,  to  release  attached  property,  the  plaintiff 
amends  his  petition,  thereby  seeking  to  recover 
a  greater  sum,  the  surety  company  is  not  dis- 
charged from  all  liability,  for  its  liability  can- 
not be  increased  by  the  amendment. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  H  1213-1222;   Dec  Dig.  <S=>337.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  ESquity  Division. 

Action  by  Clifford  Shaw  against  the  Hud- 
son Engineering  Company  and  the  Fidelity 
&  Deposit  Company  of  Maryland.  From 
Judgment  partially  in  favor  of  plaintiff,  plain- 
tiff and  defendant  Fidelity  &  Deposit  Com- 
pany of  Maryland  appeal.    Affirmed  In  part 

Chas.  A  J.  Walker  and  W.  M.  Locke,  both 
of  Cincinnati,  Ohio,  for  Shaw.  Myers  &  How- 
ard, of  Covington,  and  Gordon,  Morrill  & 
Glnter  and  David  Davis,  all  of  Cincinnatt, 
Ohio,  for  Fidelity  &  Deposit  Co.  and  Hudson 
Engineering  Co. 

CLAY,  C.  These  two  appeals  grew  out  of 
the  same  transaction  and  wlU  be  considered 
in  one  (pinion.  Clifford  Shaw  Invented  cer- 
tain apparatus  for  raising  water  and  other 
liquids  and  secured  patents  thereon.  These 
patents  were  regularly  assigned  and  trans- 
ferred to  the  Bacon  Air  Lift  Company,  in 
consideration  of  an  alleged  agreement  on  the 
part  of  the  company  to  employ  Shaw  at  a 
salary  of  $200  per  month  and  expenses,  so 
long  as  the  company  used  said  patents.  In 
1903,  the  Bacon  Air  Lift  Company  sold  and 
transferred  ail  of  its  property  of  every  kind 
to  the  Hudson  Engineering  &  Contracting 
Company,  which  in  turn  sold  and  transferred 
its  property  to  the  Hudson  Engineering  Com- 
pany. In  each  case  each  vendee  took  over 
all  of  the  assets  and  assumed  all  of  the  lia- 
bilities of  Its  vendor.  According  to  Shaw's 
evidence,  he  remained  in  the  employ  of  the 
three  companies  for  a  number  of  years,  re- 
celrlng  a  salary  of  $200  a  month  and  expens- 
es for  the  entire  time,  with  the  exception  of 
certain  periods  when  he,  together  with  other 
officers  and  employes  of  the  company,  remit- 
ted a  portion  of  their  salary  to  help  the  com- 
pany out  On  June  1,  1910,  the  Hudson  En- 
gineering Company  discharged  him.  At  that 
time  there  was  due  him  for  services  and  ex- 
penses $20i.75.  Shaw  protested  and  asked 
to  be  continued  under  his  contract,  but  the 
company  refused  to  give  him  employment 
After  the  termination  of  the  contract,  the 
company  kept  the  patents  and  never  offered 
to  return  or  transfer  them  to  Shaw.  After 
his  discharge,  Shaw  was  able  to  earn  only 
about  $75  a  month.  This  suit  was  filed  on 
October  2,  1911.  Shaw  did  not  ask  for  dam- 
ages for  breach  of  the  contract,  but  sued  for 
the  installments  of  salary  and  expense  then 
due,  amounting  to  $881.79,  for  which  Judg- 
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ment  was  prayed.  At  the  same  time  Shaw 
obtained  an  order  of  attachment,  which  was 
levied  by  the  sheriff  of  Kenton  comity  on 
certain  property  belonging  to  the  defendant 
Hudson  Engineering  Company.  On  December 
6,  1911,  and  before  plaintiff's  petition  was 
amended,  the  defendant,  with  the  Fidelity  & 
Deposit  Ck>mpany  of  Maryland  as  surety,  ex- 
ecuted to  plaintiff  a  bond,  by  which  it  agreed 
to  perform  the  judgment  of  the  court  render- 
ed In  the  action.  Subsequently,  plaintiff  filed 
yarious  amended  and  supplemental  petitions 
to  recover  on  the  Installments  of  salary  due 
at  the  time  they  were  filed.  On  February  5, 
1913,  plaintiff  recovered  of  the  defendant 
Hudson  Engineering  Company  a  judgment  for 
the  sum  of  $204.75,  with  Interest  On  Octo- 
ber 30, 1914,  he  recovered  a  further  judgment 
in  the  sum  of  $6,000,  v^lth  interest  from  that 
date.  From  this  judgment  the  Hudson  En- 
gineering Company  appeals.  After  judgment 
was  rendered,  plaintiff  sought  to  hold  the 
surety  company  liable  for  the  full  amount 
of  the  last  Judgment  The  trial  court  held 
that  the  surety  company  was  liable  only  for 
the  amount  claimed  in  the  original  petition, 
and  was  not  liable  for  any  sums  claimed  by 
amended  and  supplemental  x)etitions  filed 
subsequent  to  the  execution  of  the  bcmd  and 
without  notice  to  the  surety.  From  this  Judg- 
ment plaintiff  appeals,  on  the  ground  that 
the  surety  is  liable  for  the  whole  amount  of 
the  final  Judgment  rendered  In  the  action. 
The  surety  company  prosecutes  a  cross-ap- 
peal, <Hi  the  ground  that  the  action  of  plain- 
tiff, in  seeking  to  Increase  the  amount  for 
which  the  surety  company  was  liable,  releas- 
ed the  surety  company  from  all  liability. 

We  shall  first  consider  the  appeal  of  the 
Hudson  Engineering  Company.  A  reversal 
IB  asked  on  the  ground  of  surprise,  newly 
discovered  evidence,  and  error  In  the  in- 
stmctionB. 

[1]  It  Is  unnecessary  to  set  out  the  facts 
on  which  the  claim  of  surprise  is  based. 
When  the  evidence  constituting  the  surprise 
was  offered,  the  attention  of  the  court  was 
not  called  to  the  fact  No  motion  was  made 
for  a  postponement  or  continuance  of  the  cas& 
Under  the  drcnmstances,  a  party  cannot  take 
chances  on  a  verdict  in  bis  favor  and  after- 
wards claim  a  new  trial  on  the  ground  of 
surprise.  Thompson  v.  Porter,  4  Bibb,  70; 
Hemley  r.  1.  O.  B.  B.  Co.,  151  Ky.  796,  152 
S.  W.  973;  Kentucky  DlstiUeries  &  Ware- 
house Co.  V.  Wells,  149  Ky.  275,  143  S.  W. 
375 ;  Liverpool  &  London  &  Globe  Insurance 
Co.  V.  Wright,  158  Ky.  290,  164  S.  W.  952. 

[2]  The  newly  discovered  evidence  relied 
on  is  the  affidavit  of  Qeorge  R.  Young,  who, 
together  with  Shaw,  owned  an  interest  in  the 
patents,  to  the  effect  that  the  Baoon  Air  Lift 
Company  did  not  make  a  ccmtract  with  Shaw 
whidi  was  to  continue  as  long  as  the  Bacon 
Air  Lift  Company  used  the  patents,  and  that. 
he  would  give  his  deposition  to  this  effect 
Accompanying  the  affidavit  of  Xousg  is  the 


aflldavlt  of  John  3.  Boyd,  president  of  the 
Hudson  Engineering  Company,  to  the  ef- 
fect that  if  he  had  known  in  advance  of  the 
trial  that  Shaw  would  dlaim  that  Young  was 
present  at  the  time  of  maldng  the  contract 
of  employment,  he  would  have  arranged  ei- 
ther to  have  had  Young  present  and  testify 
in  the  case,  or  would  have  had  his  deposi- 
tion taken.  The  argument  is  made  that  the 
petition  was  predicated  on  a  contract  partly 
in  writing  and  partly  oral.  Filed  with  the 
petition  was  a  written  contract  redtlng  that 
Shaw  had  agreed  to  assign  the  patents  to  the 
Bacon  Air  Lift  Company,  and  that  that  com- 
pany had  agreed  to  employ  Shaw  and  "pay 
him  therefor  a  certain  sum  per  month  which 
had  been  mutually  agreed  upon."  This  con- 
tract was  signed  by  the  Bacon  Air  Lift  Com- 
pany, "by  Edward  A.  Hosmer."  Because  of 
these  facts,  the  defendant  was  led  to  believe 
that  plaintiff  would  prove  an  oral  contract 
made  with  Hosmer  and  not  with  the  direc- 
tors of  the  company.  Not  being  apprised  of 
the  fact  that  plaintiff  would  claim  that  Young 
was  present  when  the  contract  was  made, 
the  claim  is  that  there  is  no  failure  of  dili- 
graioe  on  defendant's  part  in  not  having  tak- 
en Young's  deposition  or  having  him  present 
at  the  trial.  As  a  matter  of  fact,  however, 
plaintiff  relied  on  a  contract  made  with  the 
company.  It  was  but  natural  that  he  should 
prove  that  this  contract  was  miade  with  the 
board  of  directors.  Defendant  was  not  Jus- 
tified in  assuming  that  the  contract  was  made 
with  Hosmer  alone.  It  should  have  antld- 
pated  that  plaintiff  would  attempt  to  prove 
that  the  contract  was  made  with  the  board 
of  directors  and  have  been  prepared  to  re- 
but this  proof  by  the  testimony  of  the  direc- 
tors. As  the  case  was  pending  for  3^  years, 
ample  opportunity  was  given  the  defendant 
to  consult  the  members  of  the  board  who 
made  the  contract  and.  If  thought  proper,  to 
take  their  depositions  or  have  them  present 
at  the  trial.  A  party  is  not  entitled  to  a 
new  trial  because  of  newly  discovered  evi- 
dence, unless  he  uses  reasonable  diligence  to 
produce  it  at  the  triaL  Olds  Motor  Works 
V.  Shaffer,  146  Ky.  616,  140  S.  W.  1047,  37 
L.  B.  A-  (N.  S.)  560,  Ann.  Oas.  1913B,  689; 
Houston,  Stauwood  &  Gamble  t.  Schneider, 
148  Ky.  651,  147  S.  W.  371.  In  the  present 
case  no  diligence  was  shown.  The  trial  court 
did  not  err  In  refusing  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

[3]  The  defendant  offered  evidence  to  the 
effect  that  with  the  exception  of  two  con- 
tracts in  Kentucky,  it  did  not  use  the  patents 
and  inventions  acquired  from  plaintiff  after 
June,  1910,  and  that  since  October,  1911,  It 
had  never  made  any  use  of  the  patents  or  in- 
ventions. The  trial  court  instructed  the 
Jury,  in  sobstance,  that  the  failure  of  the 
defendant  to  retransfer  the  patents  and  in- 
ventions to  the  plaintiff,  or  offer  to  do  so> 
amounted  to  a  continued  use  of  the  patents 
and  inventUtoB  within  the  meaning  of  the 
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Urst  and  second  Instructions  authorizing  a 
recovery  by  plaintiff,  If  the  Jury  believed 
trom  the  evidence  that  defendant  made  a 
contract  with  plaintiff  to  pay  him  a  salary 
of  $200  a  month  so  long  as  It  contlnned  to 
use  said  patents  and  Inventions.  It  Is  In- 
sisted that  this  Instruction  was  erroneous,  be- 
cause defendant  was  not  liable  on  the  con- 
tract unless  It  made  actual  use  of  the  int- 
ents and  Inventions.  A  patent  may  be  dis- 
posed of,  either  by  transferring  the  entire 
patent,  or  giving  a  license  for  use  of  the 
patent.  In  the  case  under  consideration  the 
entire  patents  were  transferred  of  record  to 
"le  defendant  No  title  whatever  remained 
in  plaintiff.  The  transfer  put  It  ont  of  the 
power  of  pladntlff  to  use  the  patents  and  put 
it  in  the  i)ower  of  the  defendant  to  make 
sach  use  of  the  patents  as  it  saw  fit  Ac- 
cording to  plaintifTs  evidence,  the  considera- 
tion for  the  transfer  was  the  agreement  on 
tbe  part  of  the  transferee  to  employ  hdm  at 
a  salary  of  $200  a  month,  so  long  as  It  con- 
tinued to  use  the  patents.  Under  these  cir- 
cumstances, defendant  could  not  escape  lia- 
bility on  the  contract  of  employment  with- 
out restoring  the  consideration  which  it  re- 
ceived. We  therefore  agree  with  the  trial 
court  that  the  word  "use,"  as  applied  to  the 
drcmnstances  of  this  case,  does  not  mean  the 
actual  physical  employment  of  the  pataits 
and  Inventions  In  carrying  on  the  defendant's 
bnsiness,  but  means  the  right  to  use  snch 
property.  As  the  instruction  referred  to  ac- 
cords with  this  view,  it  follows  that  it  is 
not  subject  to  complaint 

The  appeal  of  plaintiff  Shaw  and  the  cross- 
appeal  of  the  Fidelity  &  Deposit  CSompany  of 
Maryland  present  two  questions:  (1)  Is  the 
surety  company  liable  only  for  the  amount 
claimed  In  the  original  petition  and  the  affi- 
davit for  attachment  or  is  it  liable  for  the 
full  amount  of  the  Judgment  Including  the 
claim  set  up  by  amended  and  supplemental 
petitions  filed  after  the  ezecntlon  of  the 
bond  and  without  notice  to  the  surety?  (2) 
Was  the  surety  released  from  all  liability  by 
reason  of  the  amendments  covering  the  in- 
stallments of  salary  due  after  the  filing  of 
the  original  petition  and  the  execution  of  the 
bond? 

The  amount  claimed  in  the  original  peti- 
tion and  affidavit  for  attachment  consisting 
of  several  Items,  Is  $881.79.  The  order  of  at- 
tachment directed  the  sheriff  to  attach  and 
safely  keep  so  much  of  the  property  of  the 
defendant.  In  the  county,  not  exempt  from 
execution,  as  would  satisfy  the  claim  of 
plaintiff,  and  $30  for  the  costs  of  the  action. 
Before  any  amendment  was  filed  Increasing 
the  amount  prayed  for,  the  bond,  by  which 
the  defendant  and  the  surety  company  agreed 
to  perform  the  Judgment  of  the  court  in  the 
addon,  was  executed. 

Section  214  of  the  Civil  Code  is  as  fol- 
lows: 

"The  sheriff  may  deliver  any  attached  proper- 
ty to  the  person  in  whose  possession  It  is  found, 
npoB  the  soneatkn,  la  the  presence  of  fh»  alwr- 


iff,  of  a  bond  to  the  plaintiff,  by  sndi  person, 
with  one  or  more  sufficient  sureties,  to  the  effect 
that  the  obligors  are  bound,  in  double  tbe  value 
of  the  property,  that  the  defendant  shall  per- 
form the  judgment  of  the  court  In  the  action,  or 
that  the  property  or  its  valne  shall  be  forth- 
coming and  subject  to  the  order  of  the  court" 

Section  221  of  the  Civil  Code  provides: 
'^f  the  defendant,  before  judgment,  cause  a 
bond  to  be  executed  to  the  plaintiff  by  one  or 
more  sufficient  sureties,  approved  by  the  court 
to  the  effect  that  the  defendant  shall  perform 
the  judgment  of  the  court  the  attachment  shall 
be  discharged,  and  restitution  be  made  of  any 
property  taken  under  it  or  of  the  proceeds 
thereof." 

[4]  Our  attention  is  called  to  the  fact  that 
defendant  had  the  option  to  execute  bond 
under  either  of  the  above  sections;  that 
where  the  bond  is  executed  under  section 
214,  it  is  a  mere  obligation  for  the  forth- 
coming of  the  property ;  the  lien  created  by 
the  attachment,  and  the  power  of  the  court 
over  the  attached  property,  subsist  and  con- 
tinue as  effectually  as  if  no  bond  had  been 
given,  or  the  possession  never  taken  out  of 
the  hands  of  the  officer;  and  continues  until 
final  Judgment  Is  rendered  disposing  of  the 
attachment  Bell  v.  Western  Elver  Co.,  3 
Mete.  658;  Edwards  Bernard  Co.  v.  Pflanz, 
115  Ky.  398,  78  S.  W.  1018,  24  Ky.  Law  Rep. 
2296;  Hobson  v.  Hall,  13  Ky.  Iaw  Rep.  109, 
14  S.  W.  958;  Lee  v.  Newton,  27  Ky.  Law 
Rep.  1004,  87  S.  W.  789.  And  no  action  can 
be  maintained  on  a  bond  unless  the  attach- 
ment Is  sustained.  On  the  other  hand,  where 
the  bond  Is  executed  pursuant  to  section  221, 
all  power  of  the  court  and  Its  officers  over 
the  attached  property  ceases,  and  plaintiff 
can  look  only  to  the  bond.  Furthermore,  the 
attachment  Is  discharged  by  operation  of 
law,  and  the  obligors  In  the  bond  are  bound 
unconditionally  to  perform  the  Judgment  of 
the  court  In  the  action.  In  a  proceeding  to 
enforce  the  bond,  neither  the  sufficiency  of 
the  grounds  of  the  attachment  nor  the  lia- 
bility of  the  property  levied  on,  nor  the 
claims  of  any  person  to  the  attached  proper- 
ty, can  be  considered.  Haselrigg  v.  Donald- 
son, 2  Mete  445 ;  Taylor  v.  Taylor,  3  Bush, 
118.  It  Is  therefore  Insisted  that  If  a  surety 
company  desired  to  limit  Its  liability,  it 
should  have  executed  bond  under  section  214 ; 
but,  if  it  elected  to  execute  bond  under  sec- 
tion 221,  it  is  liable  for  the  full  amount  of 
the  Judgment,  whether  based  on  the  amount 
claimed  in  the  original  petition  or  on  the 
amounts  set  up  by  amended  and  supplemen- 
tal petitions.  While  it  may  be  true  that  a 
paid  surety  Is  no  longer  the  favorite  of  the 
law,  and  that  the  courts  will  not  construe 
his  bond  as  strictly  as  the  bond  of  a  surety 
for  mere  accommodation,  yet  we  know  of  no 
rule  of  law  that  will  extend  a  surety's  lia- 
bility for  beyond  what  was  within  the  con- 
templation of  the  parties  at  the  time  of  the 
execution  of  the  bond.  Here  the  plaintiff 
was  seeking  to  recover  only  the  sum  of  $881.- 
79,  and  he  asked  for  an  attachment  only  to 
that  extent   The  attachment  ItaeU  waa  valid 
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only  to  the  extent  of  that  sam.  To  release 
the  property,  the  bond  In  question  was  ex- 
ecuted. Thereafter  plaintiff,  without  notice 
to  the  surety  company,  sought,  by  amended 
and  supplemental  petitions,  to  recover  the 
additional  sum  of  about  $6,600,  and  was 
finally  awarded  a  Judgment  for  that  amount. 
In  our  opinion,  the  surety  company  Is  not 
liable  for  this  additional  amount.  The  ob- 
ligation to  perform  the  Judgment  of  the 
court  means  the  Judgment  of  the  court  based 
on  the  cause  of  action  stated,  and  the  amount 
claimed,  in  plaintUTs  pleadings  on  which  the 
writ  of  attachment  is  issued,  when  the  bond 
Is  executed.  In  this  opinion  we  are  greatly 
fortified  by  the  views  of  the  Supreme  Court 
of  Pennsylrania  in  the  case  of  Common- 
wealth, for  Use  of  Charles  A.  Gettman,  v.  A. 
B.  Baxter  &  Co.  et  al.,  235  Pa.  179,  84  Atl. 
136,  42  I*  B.  A.  (N.  S.)  484. 

[i,  6]  On  the  cross-appeal  of  the  surety 
company  it  is  insisted  that  the  attempt,  by 
an  amended  petition,  to  Increase  Its  liability, 
discharges  It  of  all  liability  under  the  bond. 
Great  stress  Is  placed  on  the  claim  that  the 
amended  and  supplemental  petitions,  setting 
up  the  Installments  of  salary  that  became  due 
since  the  filing  of  the  original  petition,  stat- 
ed entlr^  new  causes  of  action  which  in- 
creased the  amount  of  the  final  Judgment  ob- 
tained in  the  action.  It  may  be  conceded 
that  there  is  authority  for  the  position, 
based  on  the  old  doctrine  applicable  to  ball 


absolute,  that  any  material  alteration  in  the 
contract  of  suretyship  releases  the  surety. 
Thus  It  Is  held  that,  where  one  becomes  bail 
for  another,  he  is  responsible  only  for  the 
demand  contained  In  the  suit  Another  de- 
mand cannot  be  added  without  defeating  the 
contract  of  ball.  Bean  v.  Parker,  17  Mass. 
602 ;  Langley  v.  Adams,  40  Me.  125.  In  oth- 
er words,  the  theory  on  which  the  surety  is 
released  is  that  its  liability  has  been  in- 
creased. In  the  present  case,  we  hare  hel<l 
that  the  liability  of  the  surety  was  not  in- 
creased by  the  amendments,  'niat  being  true, 
the  amendments  In  no  way  affected  the  rights 
of  the  surety.  If  the  amendments  do  not  in- 
crease the  surety's  liability,  upon  what  ground 
can  It  be  said  that  the  obUgee  In  a  bond  should 
not  recover  all  that  he  is  entitled  to  under 
the  bond,  merely  because,  through  a  misap- 
prehension of  the  law,  or  otherwise,  he  seeks 
to  recover  more  than  is  due  him?  In  our 
opinion,  the  question  answers  itself.  Under 
no  circumstances  should  the  obligor  in  a 
bond  be  released  from  his  obligation  to  pay 
that  which  he  Justly  owes,  merely  because 
the  obligee  asks  for  more.  Commonwealth, 
for  Use  of  Charles  A.  Gettman,  ▼.  A.  B.  Bax- 
ter &  Co.  et  al.,  supra. 

The  Judgment  in  the  case  first  mentioned 
in  the  caption  ia  afilrmed.  The  Judgment  1b 
the  second  case  mentioned  In  the  caption  is 
aflSrmed  both  on  the  original  appeal  and 
cross-appeal. 
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ANDREWS  et  al.  v.  McGILL  et  al.    (No.  5830.) 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonio. 

Not.  10,  1915.) 

1.  Cabbiem  ®5>215— Gabbiaoe  of  Ltve  Stock 
—Liability. 

A  carrier  receiTinc  from  another  carrier 
cattle  for  shipment  is  liable  for  injuries  to  the 
cattle  caused  by  placing  them  in  pens  without 
shelter  and  too  small  to  accommodate  them  prop- 
erly, and  allowing  them  to  remain  therein  for  a 
day  in  the  sun  without  food  or  water,  tliough  it 
may  not  be  liable  for  not  holding  a  train  for  the 
cattle. 

„  [Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  f  923;   Dee.  Dig.  <S=»216.] 

2.  Gabbxebs  «=>219— Gabbiaok  or  Litk  Stock 

—TiT  ABILITY. 

A  connecting  carrier,  guilty  of  negligently 
handling  cattle  received  from  the  initial  carrier, 
is  liable  for  the  injuries  caused  thereby,  though 
the  initial  carrier  was  negligent  in  delaying  the 
delivery  of  the  cattle  and  prevented  the  con- 
necting carrier  in  taking  them  out  on  its  first 
tram. 

[Ed.  Note.— For  other  cases,  see  Carrier*, 
Cent  Dig.  J§  960,  961 ;  Dec.  Dig.  «=.219.] 

Appeal  from  Jim  Wells  County  Court;  I* 
Broeter,  Judge. 

Actton  by  H.  F.  &  J,  O.  McOill  against 
Frank  Andrews,  receiver  of  the  St  Louis, 
Brownsville  &  Mexico  Railway  Con9>any,  and 
anotber.  From  a  judgment  for  plaintiffs,  the 
Texas  Mexican  Railway  Company  aifpealB. 
Affirmed. 

Greer  &  Hamilton  and  Asher  R.  Smith,  all 
of  Laredo,  for  appellant  Perkins  &  Leslie, 
of  Alice,  for  appellees. 

FLT,  O.  J.  This  Is  a  suit  for  damage  to 
79  steers  shipped  by  appellees  over  the  lines 
of  the  St  Louis,  Brownsville  &  Mexico  Rail- 
way Company,  Frank  Andrews  being  Its  re- 
ceiver, and  the  Texas  Mexican  Railway  Com- 
pany, from  Norlas,  a  station  on  the  first- 
named  railroad,  to  Alice,  a  station  on  the 
last-named  railway.  The  cause  was  submit- 
ted to  a  Jury  on  special  Issues,  and  on  the 
answers  Judgment  was  rendered  In  favor  of 
appellees  against  the  receiver  for  $.'i32.50, 
and  against  the  Texas  Mexican  Railway 
Company  for  |400.  The  latter  alone  has  ap- 
pealed. 

[1]  The  requested  charge  of  appellant  re- 
fusal of  which  Is  complained  of  In  the  first 
assigmnoit  of  error  was  properly  rejected  by 
the  conrt  The  evidence  showed  that  the 
negligence  of  appellant  consisted  In  holding 
the  cattle  In  pens,  without  shelter.  In  Robs- 
town,  too  small  (o  accommodate  them  proper- 
ly, and  it  would  have  been  erroneous  to  have 
instructed  a  verdict  for  appellant  in  case 
the  Jury  found  that  there  was  no  damage  to 
the  cattle  between  Robstown  and  Alice.  The 
evidence  showed  that  the  cattle  were  crowd- 
ed, without  food  or  water.  Into  pens  too  small 
for  their  comfort,  and  allowed  to  remain 
therein  for  a  day  in  the  sun,  causing  great 
damage  to  them,  and  that  the  cattle  had  been 


delivered  to  appellant  by  Its  connecting  car- 
rier before  they  were  placed  In  the  pens. 
Most  of  the  damage  to  the  cattle  occurred  at 
Robstown  after  they  had  been  delivered  to 
appellant  It  may  not  have  been  liable  for 
not  holding  Its  train  for  the  cattle  for  a 
few  minutes  longer  than  it  did,  but  it  is  lia- 
ble for  its  treatment  of  the  cattle  in  Robs- 
town. 

[2]  The  special  charge  the  refusal  of  which 
is  assailed  in  the  second  assignment  of  er- 
ror was  properly  refused  by  the  court.  It 
was  alleged  and  proved  that  a  large  part  of 
the  damages  occurred  through  the  negligence 
of  appellant  after  the  cattle  were  delivered 
to  It  In  Robstown,  and  It  would  have  been  de- 
cidedly improper  to  have  Instructed  the  jury, 
In  efFect,  that  as  the  first  carrier  had  delayed 
the  cattle  on  Its  road,  appellant  would  not 
be  liable  for  Its  negligence  while  the  cattle 
were  In  the  pens  at  Robstown.  The  first  car- 
rier was  doubtless  negU^nt  In  not  delivering 
the  cattle  with  proper  dispatch,  so  that  they 
could  have  gone  out  on  the  morning  train, 
but  that  negligence  did  not  authorize  or  Jus- 
tify' further  negligence  on  the  part  of  appel- 
lant The  law  applicable  to  a  delivery  of  the 
cattle  by  one  carrier  to  another  was  correct- 
ly embodied  in  a  special  charge  asked  by  the 
receiver  and  given  by  the  court. 

The  Judgment  is  affirmed. 


INTERNATIONAL  &  G.  N.  BY.  CO.  v. 
BERTHEA.     (No.  1502.)* 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  3,  1915.     Rehearing  Denied 

Nov.  18,  1916.) 

1.  Cabbiebb  ®s9322  —  Cabbiaoe  or  Passen- 

OEBS— INJUBIES  to  PASSENQEB— FINDINGS. 

In  a  passenger's  action  for  injuries  caused 
by  derailment  of  tlie  train,  a  finding  by  the  jury 
that  a  defect,  in  that  one  of  the  two  broken  rails 
which  first  gave  way,  could  not  have  been  dis- 
covered by  the  highest  care,  did  not  require  judg- 
ment for  defendant,  since  it  did  not  attribute 
the  cause  of  derailment  to  that  rail,  and  since 
the  court  was  presumed  to  have  found  that  such 
defective  rail  was  not  the  proximate  cause  of  the 
derailment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  «=9322;  Trial,  Cent  Dig.  {  860.] 

2.  Appeal  ano  Ebbob  «=>931— Review— Pbb- 
sumftions. 

When  a  special  answer  does  not  find  all  the 
facts  necessary  to  form  the  basis  of  a  judgment, 
but  does  answer  all  the  questions  submitted,  the 
court  is  presumed  to  have  found  the  omitted 
facts  necessary  to  support  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  3728,  3762-^771 ;  Dec  Dig. 
«=ae31.] 

3.  Gabbiebb  «=>320  —  Cabbiaoe  of  Passen - 
OEBS  —  Injuby  to  Fasbknoeb  —  PBOZnCATK 
Cause. 

In  a  passenger's  action  for  injuries  in  a  de- 
railment of  the  train,  where  it  appeared  that  the 
rail  first  struck  by  the  train  was  splintered  for 
a  distance  of  about  five  feet  but  that  its  base 
remained  in  place,  while  the  end  of  the  next  rail 
was  entirely  broken  off  for  two  feet,  and  was 
found  hangmg  in  a  truck,  it  could  not  be  said,  as 
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«  matter  of  law,  that  the  breakage  in  the  first 
rail  was  the  proximate  cause  of  the  derailment, 
althou^  such  rail  contained  a  hidden  defect. 

[Ed.  Note. — B\)r  other  eases,  see  Carriers, 
Cent  Dijt.  H  1118, 1126,  1140,  1163,  1160, 1167, 
U70,  1190,  1217.  1283,  1244,  1248,  1315-1326; 
Dec.  Dig.  <S=>320.] 

4.  Cabbiebs  (S=3322  —  Cabbiaob  of  Fasseh- 

GEBS— InJUBIKS    TO    PaBSENQEB— FINDINGS— 

Consistency. 

In  a  passenger's  action  for  injuries  in  a  de- 
railment of  the  train,  a  finding  by  the  jury  that 
a  hidden  defect  in  the  first  rail  that  gave  way 
was  not  discoverable  by  the  highest  care  was  not 
in  conflict  with  another  finding  that  defendant 
bad  not  used  a  high  degree  of  care  to  have  the 
rails  at  the  place  of  derailment  in  reasonably 
safe  condition,  when  coasidered  in  connection 
with  the  court  a  finding  that  the  proximate  cause 
of  the  derailment  was  not  the  rail  containing  the 
hidden  defect,  but  the  rail  next  thereto. 

lEd.  Note.— For  other  caaes,  see  Carriers, 
Dec  Dig.  <S=322 ;  Trial,  CentTbig.  {  860.] 

5.  Tbiai.  «s>366— Sfkciai.  Findinos. 

A  finding  upon  a  special  issue  submitted  to 
the  jury  becomes  immaterial  when  other  facta 
have  the  legal  effect  to  eliminate  the  issue  em- 
bodied in  such  finding. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  871-^4 ;   Dec  Dig.  <8=»365.] 

6.  Cabbiebs  ®=>318  —  Gabbiaoe  or  Passen- 
obbs— Action  bob  Ihjubibs— Roadbed— Bv- 

IDENCE. 

_  In  a  passenger's  action  for  injuries  sustain- 
ed in  a  derailment  of  the  train,  evidence  held 
snfficient  to  sustain  a  finding  that  defendant 
was  negligent  in  failing  to  maintain  a  rail  se- 
curely spiked  to  the  ties. 

„  [Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270,  1307-1314 ;    Dec  Dig.  *=> 

OI.O.J 

Appeal  from  District  Oourt,  Rusk  Comity; 
W.  a  Buf  ord.  Judge. 

Action  by  J.  F.  Berthea  against  the  In- 
ternational &  Great  Northern  Railway  Oom- 
pany.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Appellee,  a  passenger  on  appellant's  reg- 
ular south-bound  passenger  train,  was  in- 
jured by  the  derailment  of  the  main  line  of 
the  coach  In  which  he  was  riding.  In  ccm- 
sequence  of  the  breakage  of  certain  track 
rails.  This  action  was  brought  to  recover 
damages  for  the  injuries  thus  sustained,  and 
a  recovery  by  appellee  was  had. 

According  to  the  evidence,  which  Is  un- 
disputed, two  rails  of  the  trai^,  adjoining 
each  other  on  the  same  side  of  the  track, 
were  broken  as  follows:  Between  18  Inches 
and  2  feet  was  entirely  broken  off  of  the 
end  4^  <me  of  the  rails,  and  between  4%  and 
5  feet  of  the  ball  of  the  south  end  of  the 
next  or  north  rail  was  shivered  or  broken 
off  down  to  the  web  or  base  of  the  ralL  The 
broken  portion  of  the  south  rail  was  found 
hanging  In  the  trucks  of  the  derailed  chair 
car.  The  web  or  base  of  the  north  rail  re- 
mained and  was  stlU  on  the  ties.  An  exam- 
ination of  the  broken  end  of  the  south  roll 
disclosed  no  inherent  defect  or  flaw  in  It, 
but  inside  the  ball  that  was  shivered  <^  the 
north  rail  at  the  point  of  breaking  there  was 


found  a  hollow  defect  or  flaw  made  In  the 
molding  of  the  ralL  The  flaw  In  the  north 
rail  was  so  wholly  concealed  inside  the  rail 
as  not  to  be  discoverable  by  Inspection.  The 
evidence  supports  the  finding  of  the  Jury,  on 
special  Issue,  that  the  defect  causing  the 
break  in  the  north  rail  was  not  discoverable 
by  the  exercise  of  a  high  degree  of  care  be- 
fore the  injury.  And  there  is  evidence  to 
support  the  further  findings  comprehended 
in  the  verdict  of  the  Jury,  and  the  Judgment 
of  the  trial  court,  that  as  to  the  breaking  of 
the  south  rail  appellant  was  guilty  of  neg- 
ligence, and  such  negligence  proximately 
caused  the  injury.  The  evidence  warrants 
the  amount  of  the  verdict 

Morris  &  Sims,  of  Palestine,  and  Futch 
&  Tipps,  of  Henderson,  for  appellant  Fritx 
J.  McOord,  of  liongvlew,  and  J.  W.  McDavid, 
of  Henderson,  for  appellee; 

LEJVT,  J.  (ntter  stating  the  facts  as  abov^. 
[1]  The  Jury  answered  "No"  to  the  follow- 
tng  question  propounded: 

"Could  the  servants  and  agents  of  the  defend- 
ant company,  by  the  exercise  of  that  degree  of 
care  which  a  very  prudent  and  cantioos  person 
would  have  exercised  under  the  same  or  similar 
circumstances,  have  discovered  the  defect  in  the 
rail  which  first  gave  way  on  the  occasion  of  the 
wreck  complained  of  in  this  soit?" 

And  the  an>ellant,  by  Its  fourth  assignment 
of  error,  complains  of  the  refusal  of  the 
court  to  enter  Judgment  in  its  £avor  on  the 
finding  by  the  Jury.  The  answer  of  the  Jury 
goes  to  the  extent  only  of  finding  as  a  fact 
that  the  defect  "in  the  rail  which  first  gave 
way"  was  not  dlaooverable  before  the  time 
of  the  derailment  by  the  highest  degree  of 
practicable  forethought  and  sldlL  The  an- 
swer does  not  attribute  or  refer  the  cause  of 
the  derailment  to  the  track  rail  which  first 
gave  way  or  broke,  and  there  does  not  appear 
in  the  record  any  other  finding  by  the  jury 
respecting  the  proximate  cause  of  the  de- 
railment to  be  considered  In  connection  vrith 
the  instant  answer.  Therefore  the  assign- 
ment must,  we  think,  be  overruled,  for  It  Is 
believed  that  In  the  circumstances  there  was 
presented  for  decision  in  point  of  fact  by  the 
Jury  or  court  the  vital  question  of  the  proxi- 
mate cause  of  the  derailment  was  a  fact 
necessary  to  support  a  Judgment  for  appel- 
lant; for,  under  doctrine  of  law,  the  finding 
by  the  Jury  of  want  of  negligence  on  the 
part  of  appellant  in  respect  to  the  breakage 
of  one  of  the  track  rails  would  not  have  the 
legal  effect  to  relieve  of  liability,  unless  It 
further  appears  as  a  fact  that  such  defective 
rail,  for  which  appellant  was  not  responsible, 
was  the  proximate  cause  of  the  derailment 

[2]  When  a  special  answer  does  not  find 
all  the  facts  necessary  to  form  the  basis  of 
a  Judgment,  but  does  answer  all  the  ques- 
tions submitted,  the  court  is  presumed  to 
have  found  from  the  evidence  the  omitted 
facts  necessary  to  support  the  Judgment  ren- 
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dered  b^  blm,  If  the  evidence  anthorlzes  tbe 
fact  thus  presumed.  Oil  Oo.  v.  Wallace,  23 
Tex.  av.  App.  12,  04  S.  W.  639;  article  1»85, 
R.  8.  And,  as  the  trial  conrt  entered  Judg- 
ment for  tbe  plalntlif,  it  must  be  assumed,  in 
support  of  Ms  judgment,  that  he  concluded 
as  a  fact,  and  which  has  evidence  to  sup- 
port It,  that  the  particular  defective  rail, 
wblcb  the  jury  found  the  appellant  was  not 
legally  responsible  for,  was  In  the  evidence 
only  a  condition,  and  not  tbe  effluent  cause  of 
the  derailment. 

[3]  Tbe  fact  appears  without  dispute  that 
tbe  smoker  and  chair  car  of  appellant's 
south-bound  passenger  train  were  derailed. 
It  happened  in  a  cut  on  the  main  line.  The 
track  tbere  was  level  and  straight,  and  on 
dry,  sandy  ground,  and,  according  to  the 
evidence,  was  surfaced,  in  good  alignment, 
and  had  good,  new  ties.  The  rails  were 
75-ponnd  rails,  but  tbe  employes  did  not  know 
how  long  a  time  they  had  been  in  use.  Im- 
mediately after,  and  with  tbe  purpose  of 
ascertaining  tbe  cause  of  tbe  derailment,  a 
passenger  on  tbe  train  and  certain  experi- 
enced employes  of  appellant  made  an  exam- 
ination of  the  physical  evidences  on  tbe 
ground.  They  found  two  rails  of  the  trade, 
adjoining  each  other  on  tbe  same  side  of 
the  track,  broken,  as  follows:  Between  18 
Inches  and  2  feet  was  entirely  broken  ofF 
of  the  north  end  of  one  of  the  rails,  and 
between  4%  and  5  feet  of  the  ball  of  tbe 
south  end  of  the  next  or  north  rail  was 
shivered  or  broken  off  down  to  the  web  or 
base  of  tbe  rail.  The  broken  portion  of  the 
south  rail  was  found  hanging  in  the  trucks 
of  the  derailed  chair  car.  The  web  or  base 
of  the  north  fail  remained  and  was  still  on 
the  tie&  An  examination  of  tbe  broken  end 
of  tbe  south  rail  disclosed  no  defect  or  flaw 
to  it,  but  inside  tbe  ball  that  was  shivered 
off  the  north  rail  at  the  point  of  breaking 
tbere  was  found  a  hollow  defect  or  flaw 
made  in  the  molding  of  tbe  raU.  Tbe  wit- 
nesses say  that  the  flaw  in  the  north  rail 
was  such  as  to  weaken  the  strength  of  tbe 
rail,  and  was  so  wholly  concealed  inside  the 
rail  as  not  to  be  discoverable  by  inspection, 
and  could  not  be  seen  if  the  rail  had  not  been 
broken.  An  inspection  of  tbe  roadbed  and 
track  bad  l>een  made  before  tbe  derailment, 
and  it  appeared  sufficient  Tbe  engineer 
testified  that  as  tbe  train  approached  tbe  cut 
be  felt  something  give  way  under  the  back 
drivewbeel  of  the  engine,  and  beard  a  drive- 
wheel  "knocking,"  and  he  at  once  applied 
the  air  in  the  emergency  to  stop  the  train 
immediately.  Upon  applying  the  air  the  en- 
gineer looked  back  towards  tbe  train  and 
saw  the  rear  cars  careening.  The  train 
stopped  quickly  after  the  air  was  applied. 
Tbe  engine,  baggage  car,  and  front  trucks 
of  the  next  or  combination  car  all  remained 
on  tbe  track.  These  are  all  the  facts  and 
circumstances  relied  on  to  show  tbe  cause 
of  the  derailment  Talcing  the  engineei's 
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afflrmatlTe  evidence,  it  must  be  said,  as  a 
fact,  that  there  was  a  breakage  of  two  track 
rails  under  the  weight  of  tbe  engine  as  it  pass- 
ed over  them.  An  examination  of  tbe  track 
made  Immediately  afterwards  disclosed,  it 
appears,  that  tbe  breakage  in  the  two  rails 
was  not  of  the  same  kind  and  character. 
About  2  feet  was  entirely  broken  off  of  tbe 
north  end  of  tbe  south  rail,  and  such  broken  ' 
off  part  was  off  the  ties,  hanging  in  the 
trucks  of  tbe  chair  car.  The  ball  of  the  south 
end  of  the  next  or  north  rail  for  the  length 
<rf  about  5  feet  was  shivered  off,  and  the  web . 
or  base  of  tbe  shivered  portion  of  tbe  raU 
remained  and  was  still  on  the  ties;  and  it 
appears  without  dispute  that  after  the  giv- 
ing way  of  tbe  rails  under  tbe  engine  tbe 
baggage  car  and  the  front  trucks  of  the 
combination  car  passed  over  the  broken 
rails  without  derailment  Thus,  in  the 
circumstances,  tbe  derailment  of  tbe  rear 
cars  cannot  be  attributed  and  referred  abso- 
lutely to  the  fact  of  breakage  in  tbe  north 
rail.  The  further  fact  that  2  feet  of  tbe 
south  raU  was  entirely  broken  off  and  an 
open  space  for  that  length  left  in  the  track 
might.  It  could  reasonably  be  said,  have  been 
the  cause  of  tbe  derailment;  for  such  open 
space  would  permit  and  allow  the  wheel  of 
the  car  to  sink  down  to  the  ties  for  the  lack 
of  that  much  rail  to  support  it  It  presents 
a  physical  situation  at  least  wblcb  tbe  Jury 
or  the  court  might  infer  was  tbe  proximate 
cause  of  tbe  derailment;  and  the  physical 
situation  presented  in  the  breakage  of  the 
north  rail  does  not  necessarily  exclude  any 
other  inference  than  that  such  breakage 
solely  or  proximately  caused  tbe  derailment 
A  Jury  or  tbe  trial  court  may  have  legitimate- 
ly drawn  the  Inference  or  conclusion  that 
only  the  shivering  off  of  a  part  of  the  rail, 
its  under  part  or  base  remaining  spiked  to 
the  ties,  did  not  solely  or  proximately  cause 
tbe  derailment  It  is  true  that  a  witness 
stated  that  the  breakage  of  the  north  rail 
caused  the  derailment;  but  bis  answer  was 
an  opinion  purely,  and  became  but  a  circum- 
stance for  consideration  by  the  court  or  tbe 
jury.  It  Is  not  thought,  in  view  of  the  cir- 
cumstances proven,  that  this  court  can  prop- 
erly say,  as  a  matter  of  law,  that  the 
breakage  in  the  north  rail  was  the  sole  oi 
proximate  cause  of  tbe  derailment. 

[4]  It  is  further  contended  by  tbe  eighth 
assignment  of  error  that  the  above-stated 
special  finding  of  the  Jury  is  In  conflict  with 
their  answer  to  tbe  third  question  propound- 
ed, and  that  the  findings  would  not  support 
a  Judgment  for  appellee.  The  third  question, 
in  substance,  asked  the  Jury  to  say  whether 
or  not  appellant  had  used  a  high  degree  of 
care  to  have  the  track  and  rails  in  a  reason- 
ably safe  condition  at  the  place  of  derailment 
and  tbe  jury  answered,  "No."  Giving,  as  tbe 
Jury  did,  tbe  general  answer  "No" .  to  the 
question,  tbe  verdict  may.  It  Is  true,  be  con- 
strued, and  have  the  effect,  as  being  a  finding 
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tbat  appellant  was  negligent  in  respect  to 
botli  o£  the  broken  rails  In  evidence ;  and 
such  finding  may  seem,  as  appellant  insists 
it  is,  apparently  inconsistent  wltli  tbe 
furtber  finding  in  tbe  special  answer  tbat 
appellant  was  not  negligent  in  respect  to 
tbe  breakage  in  tbe  north  rail.  But  when 
the  findings  are  read  in  tbe  light  of  the 
•  further  finding  by  the  court,  as  comprehended 
in  bis  Judgment,  of  tbe  proximate  cause  of 
tbe  derailment  and  injury  being  the  south 
rail,  any  legal  Inconsistency  or  contradic- 
tion disappears.  If  the  appellant  were  neg- 
ligent in  respect  to  the  north  rail,  but  such 
negligence  did  not  cause  the  derailment,  the 
appellee  could  not,  as  a  matter  of  law,  recov- 
er on  this  particular  ground  of  negligence 
had  it  been  the  only  ground.  And  likewise, 
if  the  appellant  were  not  negligent  in  respect 
to  tbe  north  rail,  it  would  not,  as  a  matter 
of  law,  be  entitled  to  a  Judgment,  unless  it 
appeared  as  a  further  fact  that  the  defective 
north  rail,  for  which  condition  appellant  was 
not  legally  responsible,  was  the  proximate 
cause  of  the  derailment  and  injury.  But  if 
the  broken  south  rail,  respecting  which  the 
Jury  found  negligence,  was  tbe  proximate 
cause  of  tbe  derailment  and  injury,  as  com- 
prehended in  tbe  Judgment  of  the  court,  the 
appellee  was  entitled  to  a  Judgment,  irre- 
spective of  whether  appellant  was  negligent 
or  not  negligent  respecting  tlie  north  rail, 
wldch  api)eared,  as  a  fact,  not  to  be  tbe 
proximate  cause  of  tbe  injury. 

[t]  A  finding  upon  a  special  issue  submit- 
ted to  tbe  Jury  becomes  immaterial  when 
other  facts  have  the  legal  effect  to  eliminate 
tbe  issue  embodied  in  audi  finding.  Hill  y. 
Hoeldtke,  104  Tex.  594,  142  S.  W.  871,  40 
L.  It.  A.  (N.  S.)  672.  Therefore,  in  tbe  light 
of  the  finding  by  the  court,  as  comprehended 
in  bis  Judgment,  there  was  no  such  legal  con- 
flict in  the  findings  of  the  Jury  as  to  warrant 
a    reversal. 

It  is  contended  by  tbe  second  assignment 
of  error  that  the  court  erred  in  submitting 
certain  matters  in  question  3  about  which 
there  was  no  dispute  in  the  evidence.  It  is 
not  believed  that  this  worked  any  injury  to 
appellant  such  as  to  warrant  a  reversal. 

[I]  It  is  thought  that  there  is  evidence  in 
the  record  to  establish 'in  favor  of  appellee 
the  issue  of  negligence  proximately  causing 
tbe  injury,  in  respect  to  tbe  broken  south 
rail  in  tbe  track;  and  tbe  fifth  and  seventh 
assignments  of  error  are  overruled.  It  ap- 
pears tbat  tbe  end  of  tbe  south  rail  broke 
entirely  off,  and  to  such  an  extent  as  to 
permit  and  allow  a  derailment  There  was 
no  bidden  flaw  or  defect  in  this  rail,  as  af- 
firmatively appears;  and  its  breaking  is 
accounted  for  by  tbe  weight  of  the  engine 
passing  over  it.  Tbe  engine  drawing  the 
train  was  large  and  heavy;  and  from  the 
fact  tbat  tbe  broken  part  was  found  hanging 
in  tbe  trucks  of  the  chair  car  tbe  inference 


was  permissible  that  the  rail  was  not  suffi- 
ciently spiked  to  tbe  ties,  which  were  shown 
to  be  Dew  ties  laid  on  a  well  ballasted  road- 
bed, to  bold  it  as  nearly  as  possible  in  place 
if  a  break  in  tbe  rail  should  occur.  It  \a  not 
shown  that  it  was  a  new  rail,  nor  tbat  lU 
weakness  could  not  have  been  as  well  ascer- 
tained before  the  break  as  aftei; 
Tbe  Judgment  is  affirmed. 


MEMPHIS  COTTON  OIL  CO.  et  aL  t.  GIST. 
(No.  842.) 

(Court  of  Civil  Appeals  of  Texas.     AmoriUo. 
Nov.  6,  1915.) 

1.  Pleading  9=3246— AiaNDKXNTS—Tiia  to 

AU£ND. 

Where,  in  foreclosure  proceedingB,  a  mis- 
description of  the  note  sued  on,  as  to  date  and 
amount  is  corrected  by  trial  amendment,  an 
assignment  of  error  will  not  lie  thereto  where 
defendants  were  not  misled  or  surprised;  the 
record  showing  that  they  were  only  expected  to 
defend  against  one  note  and  mortgage. 

[E3d.  Note.— For  other  cases,  see  Plea^og, 
Cent  Dig.  H  635,  663-675 ;   Dec.  Dig.  *=245J 

2.  Continuance    <S=30— Gbounds— Subpribb 
— Amendment  of  Petition. 

Where  defendants  in  a  foreclosure  suit  were 
not  surprised  or  misled  by  a  trial  amendment 
to  the  petition,  correcting  a  misdescripdon  of 
the  note  as  to  date  and  amount^  it  was  not  error 
to  refuse  to  permit  them  to  withdraw  their  an- 
nouncement of  ready  for  trial  and  to  grant  a 
continuance. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Ont  Dig.  {{  99-112;    Dec.  Dig.  <g=»30.1 

3.  Banks  and  Banking  (S=32ti2  —  Poweb  or 
Casjiieb— Tbansfeb  of  Securities. 

The  cashier  of  a  national  bank  has  power 
to  transfer  notes  and  bills  receivable,  payable 
to  tbe  iNtnk,  witiiont  special  au^ority  from  the 
directors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  J{  1001-1006;  Dec.  Dig. 
<S=>2623 

4.  Refobmation  of  Instbuments  9=3l9— Mis- 
take-Evidence. 

In  foreclosure  proceedings,  it  was  not  error 
to  refuse  to  correct  a  deed  of  trust  running  to 
defendants  as  to  a  misdescription,  where  it  does 
not  appear  that  a  mutual  mistake  as  to  such 
description  had  been  made. 

(Ed.  Note. — ^For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  H  74-78;  Dec.  Dig. 
<g=19.] 

5.  Mobtoaoes  9s>274  —  Riohts  or  SOBSI- 
quent  Pdbchaseb- Iufbovkmxnts. 

Purchasers  of  land  under  a  deed  of  trust, 
who  placed  improvements  in  good  faith  upon  the 
property  with  a  belief  in  the  sufliciency  of  the 
title,  which  they  deraigned  through  the  mortga- 
gor, cannot  recover,  as  against  a  prior  mort- 
gagee, the  value  of  such  improvementa. 

[Ed.  Note.— For  other  cases,  see  Mortga/ses, 
Cent  Dig.  $8  718-724,  728;   Dec.  Dig.  «=»274.] 

Appeal  from  District  (3ourt,  Hall  (Toonty; 
J.  A.  Nabors,  Judge. 

Action  by  John  M.  Gist  against  the  Mem- 
phis Cotton  Oil  Company  and  others,  upon  a 
note  and  mortgage.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 


9s>For  other  eaan  ie«  nune  topic  and  KBT-NUHBER  In  all  Ker-Number«d  DicesU  and  InduX' 
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Arnold  ft  Taylor,  of  Hmrletta,  and  Preeler 
ft  Thorne,  of  MemphU,  for  appellants.  Jos. 
H.  Aynesworth,  of  Childress,  and  Moss  ft 
Leak  and  H.  X>.  Spencer,  all  of  Memphis, 
for  appellee. 

HENDRICKS,  J.  In  1906  John  M.  Gist, 
the  owner  of  property  In  the  town  of  EM, 
Hall  county,  Tex.,  conveyed  five  acres  of 
land  to  Fred  L.  and  A.  M.  Willlngham,  in 
consideration  that  the  latter  would  build, 
equip,  and  operate  a  gin  at  that  place.  This 
property  was  a  part  of  section  55,  block  No. 
18,  H.  ft  O.  N.  Ry.  Co.  survey,  and  the  loca- 
tion began  at  a  point  106  varas  sonth  of  the 
northwest  comer  of  said  section  No.  55; 
thence  east  106  varas  for  corner;  thence 
south  228  yaras  for  comer;  thence  west  106 
Taras  for  the  southwest  comer  of  the  tract; 
thence  north  with  section  line  228  varas  to 
the  place  of  beginning.  That  same  year  Wll- 
Ungham  Bros,  executed  a  deed  of  trust  to 
the  Continental  Gin  Company  of  Dallas, 
Tex.,  to  secure  certain  indebtedness  for  gin 
machinery.  The  land  described  in  this  deed 
of  trust  began  at  a  point  196  varas  south  of 
the  northwest  comer  of  section  No.  55,  block 
18,  H.  &  G.  N.  Ry.  Co. ;  thence  east  106  varas 
for  comer;  thence  south  228  varas  for  cor- 
ner ;  thence  west  106  varas  for  the  southwest 
comer  of  the  tract;  thence  north  with  sec- 
tion line  228  varas  to  the  place  of  beginning. 
In  1908  John  M.  Gist,  the  appellee  herein,  for 
the  purpose  of  assisting  Willlngham  Bros, 
the  proprietors  of  the  gin,  in  continuing  the 
operation  of  the  ginning  business,  became 
their  surety  on  a  note  made  to  the  Hall  Coun- 
ty National  Bank  for  about  $3,000,  and  there- 
after, on  account  of  the  failure  of  WlUlngham 
Bros,  to  pay  said  note,  Gist  paid  the  amount 
due  upon  the  note  to  the  bank,  and  received 
a  transfer  of  said  note  and  the  mortgage  se- 
curing the  same.  This  deed  of  trast  to  the 
bank  embraced  the  correct  field  notes  identi- 
fying the  land,  beginning  at  a  point  106  varas 
south  of  the  northwest  comer  of  section  55, 
while  the  deed  of  trust  to  the  Gin  Company, 
prior  in  time  to  the  bank's,  called,  as  stated, 
for  the  beginning  point  at  196  varas  of  the 
northwest  comer  of  said  section,  90  varas 
south  from  the  point  of  the  other  beginning 
caU.  On  account  of  the  failure  of  the  Wil- 
llngham Bros,  to  pay  the  Continental  Gin 
Company,  the  Memphis  Cotton  Oil  Company, 
likewise  interested  In  the  gin's  operations, 
for  the  purpose  of  assisting  the  Willinghams, 
paid  the  Gin  Company  the  amount  of  the  debt, 
receiving  the  transfer  of  the  debt  and  mort- 
gage to  it  Willlngham  Bros,  failed  to  pay 
the  Memphis  Cotton  Oil  Company  the  amount 
of  the  last  mortgage  mentioned,  and  a  sub- 
stitute trustee,  appointed  by  said  Oil  Com- 
pany, purported  to  sell  the  property  embrac- 
ed therein,  and  the  Oil  Company  became  the 
purchaser  at  said  sale;  and  thereafter  W. 
A.  Bennett  and  one  Shepperd  became  the  os- 
tensible owners  of  the  property  embraced  in 
said  Instmmcut.    This  suit  was  Instituted 


by  GlBt  upon  bis  mortgage  and  note  executed 
In  1908,  against  the  Oil  Company,  Willlngham 
Bros.,  Shepperd,  and  Bennett.  The  defend- 
ants, Oil  Oompany,  Shepperd,  and  Bennett, 
pleaded  a  mutual  mistake  as  to  the  beginning 
cam  of  196  varas  south  of  the  northwest  cor- 
ner of  section  55,  asking  for  a  reformation 
of  the  instrument,  and  Shepperd  and  Ben- 
nett especially  claimed  valuable  improve- 
ments upon  the  property  in  good  faith ;  and 
the  court  found,  at  the  request  of  said  de- 
fendants, the  value  of  the  improvements  on 
that  part  of  the  land  found  subject  to  plain- 
tiffs lien,  and  placed  there  by  said  defend- 
ants, to  be  $1,200.  Tbe  trial  court  without 
the  assistance  of  a  jury,  rendered  judgment 
In  favor  of  Gist  for  the  amount  of  the  debt 
and  a  foredoenire  against  all  of  the  appel- 
lants for  his  mortgage  lien,  securing  said 
debt,  and  rejected  the  plea  of  Improvements 
In  good  faith. 

[1]  Appellants'  first  assignment  of  error  la 
overruled.  The  misdescription  of  the  note 
as  to  the  date  and-  as  to  amount,  was  met  by 
trial  amendment  The  record  shows  that 
tbe  appellants  were  only  expected  to  defend 
against  one  note  and  mortgage,  and  could  not 
have  been  misled  or  surprised. 

"If  the  misdescription  will  tend  to  mislead  and 
surprise  the  adverse  party,  it  should  be  noticed 
by  the  court;  if  not,  it  may  be  disregarded." 
National  Bank  v.  Stephenson,  82  Tex.  436,  18 
S.  W.  683,  and  cases  cited. 

[2]  For  tbe  same  reason,  we  think  the  trial 
court  properly  refused  to  permit  the  defend- 
ants to  withdraw  their  announcement  of 
ready  for  trial  and  continue  the  case,  raised 
under  their  second  assignment 

[3]  The  appellants'  third  assignment  chal- 
lenges the  action  of  the  court  in  permitting 
the  plaintiff  to  establish  by  parol  testimony 
the  note  transferred  by  the  Hall  County  Na- 
tional Bank,  "for  the  reason  that  the  cashier 
of  the  National  Bank  had  no  power  or  au- 
thority to  sell  or  transfer  notes  and  bills 
receivable,  payable  to  said  bank,  and  by  such 
actions  transcended  his  power,"  and  for  the 
further  reason  that  within  the  scope  of  bis 
authority  the  cashier  could  not  transfer  the 
paper  of  the  bank  without  a  resolution  of 
the  board  of  directors,  which  is  not  shown 
to  have  been  made.  The  Supreme  Court  of 
the  United  States  said.  In  the  case  of  Mer- 
chants' National  Bank  v.  State  National 
Bank,  10  Wall.  650,  19  L.  Ed.  1008: 

"The  cashier  is  the  executive  ofiicer,  through 
whom  the  whole  financial  operations  of  the 
bank  are  conducted.  He  receives  and  pays  out 
its  moneys,  collects  and  pays  its  debts,  end  re- 
ceives and  transfers  its  commercial  securities." 

See,  also,  Rosenberg  v.  First  National 
Bank,  27  S.  W.  897;  Arnold  v.  S(ivenson,  44 
S.  W.  870;  Morse  on  Banks  and  Banking,  | 
158,  nnder  Indorsement. 

[4]  The  fourth  assignment  at  error  com- 
plains that  tbe  court  should  have  corrected 
the  Continental  Oln  Company's  deed  of  trust, 
to  make  the  beginning  call  read  100  varas  In 
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Hen  of  196.  The  statement  made  under  this 
assignment,  for  the  purpose  of  sustaining 
Its  tenablllty,  la  bare  of  any  fact,  or  equity 
pointing  to  a  mutual  mistake;  nor  does  it 
afford,  by  Isferoice  or  otherwise,  any  explan- 
ation of  the  error,  the  circumstances  of  the 
execution  of  the  Instrument,  or  whether  the 
mistake  was  mutual  or  unilateral.  It  may  be 
surmised,  on  account  of  the  drcomstances  ot 
the  ownership  of  the  five  acres,  the  famishing 
of  the  gin  machinery  by  the  Continental  Gin 
Company,  and  its  location  upon  the  proper- 
ty, that  a  mistake  was  made,  but  whether  In- 
tentional or  mutual,  or  unilateral,  Is  not 
shown.  San  Antonio  National  Bank  t.  Mc- 
Lane,  96  Tex.  48-55,  70  S.  W.  201,  and  cases 
dted.  We  understood  appellants'  counsel  In 
the  oral  argument  to- admit  the  Insufficiency 
of  tliis  record  for  the  purpose  ot  correcting 
the  alleged  mistake.  The  trial  court,  in  fore- 
closing plaintiff's  mortgage,  only  foreclosed 
the  same  to  the  extent  of  90  varas,  Instead 
of  106  varas,  ft-om  the  northwest  corner  of 
section  55,  for  the  reason,  we  presume,  that, 
the  Continental  Oin  Company's  mortgage  be- 
ing prior  In  time  and  calling  for  the  land  196 
raras  from  said  corner,  the  later  covered  16 
varas  of  the  land  embraced  In  appellee's  mort- 
gage. 

[6]  The  fifth  assignment  of  error  is  serious- 
ly insisted  upon,  complaining  of  tlie  court's 
action  In  refusing  the  value  of  the  improve- 
ments found  by  the  court,  made  In  good 
faith,  on  that  part  of  the  land  adjudged  to 
appellee,  Gist  The  statute,  providing  for 
compensation  (for  •improvements  made  in 
good  faith  under  claim  of  title,  of  course 
cannot  be  Invoked  upon  the  question.  The 
right  to  recover  the  value  of  Improvements 
placed  upon  another's  land  In  good  faith  may 
exist,  however,  under  principles  of  equity 
Independent  of  any  statute.  Scott  v.  Mather, 
14  Tex.  236;  ^berling  v.  Deutscber  Vereln, 
72  Tex.  339,  12  S.  W.  205;  Van  Zandt  v. 
Brantley,  16  Tex.  Civ.  App.  420,  42  S.  W. 
617;  Patrick  v.  Roach,  21  Tex.  251;  Wood 
V.  Cahlll,  21  Tex.  Civ.  App.  40,  50  S.  W. 
1071. 

This  cause  stands  upon  the  record  with  the 
appellee  as  a  prior  mortgagee;  the  insuffi- 
ciency of  the  record  in  regard  to  mistake  and 
the  lack  of  equity  for  reformation  against 
Gist  resolves  the  status  tn  that  manner.  We 
can  find  no  authority  whatever,  and  we 
are  cited  to  none,  that  purchasers  placing 
Improvements  In  good  faith  upon  property, 
with  a  belief  in  the  sufficiency  of  the  title, 
and  deraignlng  the  same  through  the  mort- 
gagor, can  prevail  against  a  mortgagee  in 
equity  for  the  value  of  such  improvements. 
Jones  on  Mortgages,  vol.  1,  i  147  (6th  Ed.) 
says: 

"A  Hen  of  a  mortgage  extends  to  all  improve- 
ments and  repairs  subsequently  made  upon  the 
mortgaged  premises,  whether  made  by  the  mort- 
gagor or  by  a  purchaser  from  him,  without  equal 
notice  of  the  existence  of  the  mortgage." 


The  Supreme  Court  of  North  Carolina  said. 
In  the  case  of  Wharton  v.  Moore,  84  N.  0. 
479,  37  Am.  Rep.  627: 

"The  land  in  the  unimproved  state  when  Car- 
ter received  his  mortgage  was  worth  only  5250 ; 
and  improvements  were  put  on  it  by  Moore  and 
Adams  after  the  conveyance  to  them,  which  en- 
hanced its  value  at  least  $1,000.  •  •  • " 
And  the  latter  insists  "that  by  reason  of  thdr 
improvements  they  have  a  right  to  so  much  of 
the  proceeds  as  the  lot  has  been  enhanced 
thereby.  This  right  to  betterments  is  a  doctrine 
tliat  has  gradually  grown  up  in  the  practice  of 
the  courts  of  equity.  •  •  •  But  it  may  now 
be  considered  as  an  established  principle  of 
equity  that  whenever  a  plaintiff  seeks  the  aid 
of  a  court  of  equity  to  enforce  his  title  against 
an  innocent  person,  who  has  made  improve- 
ments on  land,  without  notice  of  a  superior 
title,  believing  himself  to  be  the  absolute  owner, 
aid  will  be  given  to  him,  only  upon  the  terms 
that  he  shall  make  dne  compensation  to  such 
innocent  person  to  the  extent  of  the  enhanced 
value  of  the  premises,  by  reason  of  the  meliora- 
tions or  improvements,  upon  the  principle  that 
he  who  seeks  equity  must  do -equity.  •  •  • 
But  we  have  been  unable  to  find  any  case  in 
which  the  doctrine  has  been  held  to  apply  to 
mortgages." 

The  North  Carolina  Supreme  Court  said 
that  the  statute  of  that  state,  providing  a 
remedy  for  the  recovery  of  betterments  for 
Innocent  defendants.  In  expressly  declaring 
that  Its  provisions  shaU  not  apply  to  a  suit 
brought  by  a  mortgagee  against  a  mortgagor, 
that  the  Legislature  was  simply  re-enacting 
the  generally  admitted  principle  that  the 
right  to  betterments  la  not  conceded  to  mort- 
gagors or  parties  claiming  under  them,  and 
that  court  further  quotes  Washburn  on  Real 
Property,  vol.  2: 

"If  the  mortgagor,  or  any  one  8tandin|[  in  bis 
place,  enhances  the  value  of  the  premises  by 
improvements,  they  become  additional  security 
for  the  debt,  and  he  can  only  daim  the  Burkina, 
if  any,  upon  such  sale  being  made  after  satiafy- 
ing  the  debt" 

To  the  same  effect  are  Chllds  v.  Ddan,  5 
Allen  (Mass.)  31S,  and  Martin  t.  Beatty,  5i 
111.  100;  Rice  V.  Dewey,  64  Barb.  (N.  Y.) 
456,  which  later  case  holds — 
"improvements  that  constitute  a  part  of  th« 
realty,  irrespective  of  the  question  by  whom 
made,  are  •  •  ♦  subject  to  the  lien  of  th« 
mortgage." 

We  are  unable  to  work  out  the  proffered 
equity  In  this  case  upon  any  satisfactory- 
basis,  and  there  la  no  assignment,  or  posi- 
tion assumed  In  this  court,  asking  that  the 
excess,  if  any,  resultant  from  the  proceeda 
of  the  sale,  be  granted  to  appellants.  We 
feel  Impelled  to  aOirm  the  judgment  of  the 
lower  court;  and  It  is  so  ordered. 


J.  B.  FARTHING  LUMBER  CO.  t.  TLXAQ 

et  ux.    (No.  4S3.) 

(C!ourt  of  Civil  Appeals  of  Texas.    Bl  Paso. 

Nov.  4,  1915.) 

1.  Appeal  and  Ebrob  «=>5e&— Statement  of 
Facts — Peepabation. 

Under  the  statute,  appellant  without  con- 
sent of   appellee   may,    without    the  reporter's 
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tranacript,  prepare  a  statement  of  facts  on  ap- 
peal, and  have  it  approved  by  the  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  2530-2545 ;   Dec.  Dig.  «=» 
66».] 
2.  AppxAii  AND  Ebbob  €=>7S8— Absionmxnts 

OF  Ebbob— Obounds  or  MorioR  tob  New 

Under  the  rules  for  briefing,  Bev.  St  1911, 
art.  1612,  as  amended  by  Acts  33d  Leg.  c.  136 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1612), 
making  pounds  assigned  in  a  motion  for  new 
trial  assignments  of  error,  the  assignments  in 
the  brief  must  be  true  copies  of  such  grounds, 
and  not  reconstructions  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3093 ;   Dec.  Dig,  «=5>758.] 

8.  Appeal  and  Ebbob  «=»75&— Assionuxnts 
OF  Ebbob— Obounds  of  Motion  fob  New 

Tbial— Refebenck. 

Where  assignments  of  error  are  grounds  as- 
signed in  a  motion  for  new  trial,  they,  as  given 
in  the  brief,  must,  as  required  by  Hule  25  (142 
B.  W.  xii),  refer  to  the  portion  of  the  motion 
in  which  they  are  complained  of. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3093 ;   Dec.  Dig.  iS=>758.1 

4.  Apfeai,  and  Ebbob  <s=>499— Bill  of  Ex- 
ckptions— treftjsal  of  cbaboe6— submis- 
SION TO  Counsel. 

Bills  of  exceptions  to  refusal  of  requested 
special  charges  must  disclose  that  such  charges 
were  submitted  to  opposing  counsel  for  exami- 
natian  and  objection,  as  required  by  Rev.  !dt 
art  1973,  as  amended  by  Acts  33d  Leg.  c.  59 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  19^). 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2295-2298;  Dec.  Dig.  «=» 
489.] 

Appeal  from  Harris  County  Court,  at  Law ; 
Clark  C.  Wren,  Judge. 

Action  by  R.  C.  Hit?  and  wife  against  the 
J.  B.  Farthing  Lumber  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Jno.  C.  Williams,  of  Houston,  for  appel- 
lant. Fisher,  Campbell  &  Amerman,  of  Hous- 
ton, for  appellees. 

WALTHALL,  J.  Appellees,  R.  G.  IlUg  and 
wife,  plaintiffs  below,  sued  the  appellant,  J. 
B.  Farthing  Lumber  Company,  In  the  county 
court  at  law  of  Harris  county,  Tex.,  for  a  bal- 
ance which  they  alleged  was  due  them  on  a 
contract  with  W.  W.  Branson  for  the  con- 
struction of  their  residence  in  Houston,  at 
the  contract  price  of  $3,750.  Appellees  al- 
lege that  to  balld  the  house  they  borrowed 
$4,200  from  G.  W.  Burkitt;  that,  with  the 
consent  of  appellees  and  Branson,  Burkitt 
paid  over  to  appellant  the  sum  of  f4,069,  for 
which  appellant  agreed  on  behalf  of  appel- 
lees and  Burkitt  to  have  the  house  built  by 
Branson  and  to  pay  off  and  become  responsi- 
ble for  all  bills  for  labor  and  material  fur- 
nished in  the  construction  of  the  house  and 
to  return  any  balance  not  used  by  It  to  ap- 
pellees; that  appellee  R.  O.  Illlg  Is  a  paper 
hanger  and  painter,  and  undertook  to  do  that 
part  of  the  work  for  which  he  was  to  he 
paid  oat  of  the  contract  price  by  appellant; 
that  be  was  paid  for  his  work  except  a 
balance  of  $79.50;  that  $275  should  have  been 


paid  out  of  the  contract  price  for  fin  work, 
which  was  not  done ;  and  that  the  owner  of 
the  claim  for  tin  work  was  threatening  to  file 
a  mechanic's  lien ;  that  there  remains  an  un- 
osed  balance  In  the  hands  of  appellant  of  the 
$4,068,  the  sum  of  $279,  which  appellant  had 
converted  to  its  own  use. 

Appellant  specially  denied  that  the  con- 
tract price  for  the  house  was  $3,750,  and  al- 
leged that  the  contract  price  was  $4,860  and 
evidenced  by  73  notes,  71  of  which  notes  for 
the  sum  of  $40  each,  one  note  for  $20,  one 
for  $2,000,  all  payable  to  the  order  of  Brun- 
son,  all  bearing  Interest  and  secured  by  a 
mortgage,  mechanic's  and  materialman's  lien ; 
that  Branson  sold  the  notes  to  Burkitt  for 
.^4,200,  upon  agreement  to  pay  Brunson  $2,- 
100  upon  an  order  from  appellee  K.  C.  IlUg 
and  $2,100  on  completion  of  building  and  ac- 
ceptance by  appellee;  that  Brunson  with 
said  acceptance  and  contract,  and  with  the 
knowledge  and  acquiescence  of  appellees,  rep- 
resented to  appellant  that  he  was  to  receive 
cash  for  said  notes  to  enable  him  to  build 
said  house  for  the  sum  of  $4,200  less  $131 
brokerage;  ttkat  Brunson  was  the  owner  of 
said  notes  and  entitled  to  $4,0(i9  with  which 
to  build  said  house ;  that  appellees  knew  that 
Brunson  had  the  notes  In  his  possession  and 
the  agreement  of  Burkitt  to  buy  the  notes  at 
said  price  and  the  said  representations  then 
being  made  by  Brunson  with  reference  to 
them.  Appellant  alleged  that  appellees,  by 
reason  of  said  facts,  were  estopped  from  de- 
nying that  Branson  was  the  owner  of  said 
notes  and  entitled  to  the  proceeds  of  their 
sale;  that  Brunson  agreed  with  appellant 
that  appellant,  for  the  net  proceeds  of  the 
sale  of  said  notes,  should  furnish  to  Brunson 
certain  lumber  and  material  for  the  constrac- 
tlon  of  said  bouse  and  assigned  to  appellant 
the  proceeds  of  the  said  notes,  upon  accept- 
ance by  Burkitt;  that  thereupon  appellant 
furnished  to  Brunson  material  to  build  said 
house  at  an  agreed  price,  and  advanced  to 
Branson,  for  labor  performed,  out  of  said 
funds,  stating  the  Items.  Appellant  denied 
the  statements  of  appellees  contained  In  the 
several  paragraphs  of  their  petition. 

Appellees,  by  supplemental  petition,  ad- 
mitted the  execution  of  the  notes  described  la 
the  answer,  and  alleged  that  the  aggregate 
amount  stated  embraced  and  included  the  ac- 
cumulated interest  on  the  deferred  payments ; 
denied  any  knowledge  of  the  alleged  dealings 
between  Branson  and  appellant ;  denied  that 
they  ever  consented  to  any  money,  the  pro- 
ceeds of  said  notes  being  paid  by  Burkitt  to 
appellant,  except  upon  the  express  under- 
standing that  appellant  would  see  that  the 
said  house  was  completed  and  all  labor  and 
material  claims  paid  and  all  money  account- 
ed for  as  stated,  and  that  the  acceptance  by 
Burkitt  agreeing  to  pay  all  labor  claims,  as 
stated.  Appellees  denied  the  several  matters 
alleged  In  the  answer,  except  such  as  were 
admitted. 
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At  the  request  of  appeUees,  the  case  was 
submitted  to  the  Jury  on  special  Issues,  and 
the  Jury  found  as  follows:  (1)  The  contract 
price  agreed  ui)on  between  K.  C.  Illlg  and 
Branson  for  the  construction  of  the  house 
was  $3,750.  (2)  The  item  of  painting  and 
paper  hanging  was  Included  In  the  contract 
price.  (3)  The  item  of  electric  fixtures  was 
included  In  the  contract  price.  (4)  The  sum 
of  $425  was  the  allowance  in  the  contract 
price  for  painting  and  paper  hanging.  (5) 
The  amount  agreed  upon  between  Branson 
and  Illlg  for'  doing  the  painting  and  paper 
hanging  was  ?425.  (6)  The  amount  Illlg  had 
received  for  doing  the  painting  and  paper 
banging  was  $370.  (7)  That  there  were  no 
extras  placed  in  the  house  during  its  con- 
struction not  covered  by  the  contract  price. 
The  appellant  presented  special  Issues  to 
the  court  to  be  submitted  to  the  Jury,  all  of 
which  were  refused  by  the  court. 

The  court  entered  Its  Judgment  in  favor  of 
appellees  In  the  aggregate  sum  of  $373.50, 
and  that  appellant  take  nothing  upon  any 
claim  or  set-off.  The  appellant  presented  its 
motion  to  set  aside  the  Judgment  reudered 
and  grant  it  a  new  trial,  one  of  the  grounds 
being  that  the  uncontradicted  evidence  show- 
ed that  $40  extras  had  been  placed  upon  said 
house  and  that  said  amount  was  included  In 
the  Judgment  entered.  The  appellees  filed  a 
remittitur  of  said  Item  of  $40,  and  the  mo- 
tion for  new  trial  was  overruled.  Appellant 
gave  notice  of  and  perfected  its  appeal. 

[1]  Appellees  have  filed  In  this  court  a 
motion  to  strike  out  the  statement  of  facts 
and  bills  of  exceptions  filed  in  this  court  on 
the  ground:  That  the  statement  of  facts 
filed  was  not  agreed  to  by  them,  and  is  filed 
by  them  as  a  statement  of  facts  prepared  by 
the  Judge  of  the  trial  court  after  the  par- 
ties bad  failed  to  agree.  That  no  question 
and  answer  transcript  was  filed  In  the  trial 
court  in  time  and  in  the  manner  required  by 
law,  in  that  no  question  and  answer  tran- 
script was  in  fact  filed  by  the  stenographer 
as  required  by  law,  but  that  a  question  and 
answer  transcript  was  prepared  in  duplicate 
by  the  stenographer  and  turned  over  to  coun- 
sel for  appellant  That,  exactly  90  days 
after  the  adjouniment  of  the  term  at  which 
the  cause  was  tried,  the  attorney  for  appel- 
lant filed  with  the  clerk  of  the  court  one  copy 
of  a  question  and  answer  transcript,  and  up- 
on the  next  day  filed  a  duplicate  thereof,  the 
record  showing  that  the  first  copy  filed  by 
appellant's  attorney  at  the  same  time  the 
trial  Judge  filed  bis  statement  of  facts,  and 
that  the  duplicate  question  and  answer 
transcript  was  not  filed  by  appellant's  at- 
torney until  the  day  after  the  trial  court  had 
filed  his  statement  of  facts,  the  parties  not 
agreeing.  The  proposition  of  appellees  is 
that  the  circumstances  and  times  under 
which  the  said  question  and  answer  tran- 
script was  filed,  and  with  reference  to  the 
time  the  trial  Judge  filed  his  statement  of 
facts,  does  not  meet  the  requirements  of  ar- 


ticles 1924  and  2070,  Revised  Statutes  of 
1911. 

There  is  some  ccmflict  in  the  cases  report- 
ed on  the  construction  to  be  placed  on  tlie 
above  articles  of  the  statute.  Counsel  pre- 
senting the  motion  refers  us  to  the  cases  of 
Buffalo  Bayou  Co.  v.  Lorentz,  170  a  W. 
1052.  On  somewhat  similar  conditions  to  tbe 
Instant  case,  the  Galveston  court,  on  motioD 
In  the  first  case  above,  struck  out  tbe  state- 
ment of  facts  and  overrated  a  motion  to 
reinstate.  The  case  was  thereafter  trans- 
ferred to  the  San  Antonio  court.  That  court 
overruled  a  motion  to  reinstate  the  state- 
ments of  facts  (175  S.  W.  736),  but  later,  on 
its  own  motion  and  for  reasons  given,  set 
aside  its  former  order  and  reinstated  tbe 
statement  (177  S.  W.  1183).  In  passing  on 
the  motion,  we  need  not  do  more  than  refer 
to  tbe  case  of  Camden  Fire  Ins.  Ass'n  v.  M., 
K.  &  T.  Ry.  Cb.,  176  S.  W.  816,  and  Ft. 
Worth  Pub.  Co.  v.  Armstrong,  175  S.  W.  1113. 
The  reasoning  of  the  courts  la  the  last  two 
cases  construing  the  articles  of  the  statutes 
referred  to  meets  our  approval.  The  motion 
is  overruled. 

[2-4J  Appellees  move  to  strike  out  appel- 
lant's three  assignments  of  error  and  the 
propositions  thereunder  as  appearing  in  ap- 
pellant's brief,  because  appellant's  brief.  In 
presenting  said  assignments,  does  not  con- 
form to  the  rales  governing  the  preparation 
of  causes  for  submission.  The  brief  makes 
no  pretense  to  copy  the  verbiage  of  tbe  mo- 
tion for  new  trial,  made  the  basis  of  tbe 
first  assignment  of  error;  nor  does  it  refer  to 
that  portion  of  tbe  motion  for  new  trial  in 
which  the  errors  are  complained  of,  as  re- 
quired by  the  latter  part  of  Rule  26  (142  S. 
W.  xU). 

Article  1612,  Revised  Statutes,  as  amended 
by  chapter  136,  Thirty-Third  Legislature, 
makes  the  grounds  assigned  In  the  motion 
for  new  trial  to  constitute  the  assignments 
of  error.  The  Courts  of  Civil  Appeals  have 
uniformly  held  that  the  rules  for  briefing 
cases  contemplate  that  the  assignments  in  tbe 
brief  shall  be  true  copies  of  the  correspond- 
ing paragraphs  of  the  motion  for  new  trial, 
and  not  rewritten  or  reconstructed  assign- 
ments or  grounds.  Ruth  v.  Obe,  163  S.  W. 
580;  Coons  v.  Lain,  168  S.  W.  981;  Overton 
V.  Colored  Knights  of  Pythias,  163  S.  W. 
1053;  Hayes  v.  Groeabeck,  146  S.  W.  321. 
Smith  v.  Bogle,  165  S.  W.  35;  Dees  v. 
Thompson,  166  S.  W.  56. 

The  assignment,  as  copied  In  tbe  briet, 
complains  of  error  of  tbe  trial  court  "in 
not  submitting  to  the  Jury  for  its  determi- 
nation the  issue  of  estoppel  as  requested  by 
appellant  In  special  issues  Nos.  5,  6,  and  7." 
The  subject-matter  of  these  proposed  special 
issues  requested  covers  28  pages  of  the 
transcript,  and  by  this  brief  aasiffament  this 
court  is  asked  to  go  through  the  transcript 
to  discover  whether  the  special  charges 
should  have  been  given.  An  inspection  of 
bills  of  ezc^ion  Nos.  1,  2,  and  8,  which 
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deal  with  this  assignment,  fails  to  disclose 
Oiat  the  requested  special  cb&rges  were 
BObmltted  to  opposing  connsel  for  examina- 
tion and  objection,  as  required  by  article 
1973,  Rer.  Stat,  as  amended  by  chapter 
89,  Genl  Laws,  Thirty-Third  Legislature. 
Floegge  V.  Meyer,  172  S.  W.  195;  I.  &  Q. 
N.  Ry.  Co.  V.  Jones,  175  S.  W.  490;  A.,  T. 
&  S.  F.  By.  Co.  V.  Hargrave,  177  S.  W.  509. 

For  reasons  stated,  the  first  assigiunent  of 
error  cannot  be  considered. 

The  second  and  third  assignm«its  in  the 
brief  are  not  copies  of  the  corresponding 
grounds  of  error  In  the  motion  for  new  trial. 
The  assignments  In  the  brief  do  not  refer  to 
that  portion  of  the  motion  for  a  new  trial  in 
which  the  errors  are  complained  of  as  re- 
paired by  Rule  25.  For  reasons  given  in 
passing  upon  the  first  assignment,  the  sec- 
ond and  tliird  assignments  cannot  be  con- 
sidered. 

We  have  carefully  gone  over  the  entire 
case  and  feel  assured  that  no  other  Judgment 
oonld  liave  been  entered.  Finding  no  error 
in  law  apparent  on  the  face  of  the  record, 
the  case  is  affirmed. 


CUBEIE  V.  GLASSCOCK  COUNTY  et  al. 

(No.  500.) 

(Court  of  Civil  Appeals  of  Texas.    Bl  Paso. 

Nov.  4,  1915.) 

1.  HioHWATs  (S=964r— Enjoining  Opening  of 
Road— Reuedt  at  Law. 

InjunctioB  is  the  proper  remedy  where  the 
commissioners'  court  is  proceeding  without  au- 
thority to  open  a  first-class  60-foot  road,  Ver- 
non's Sayles*^  Ann.  Civ.  St  1914,  art  6866,  giv- 
ing appeal  only  as  to  adequacy  of  damages. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §$  165,  334;   Dec.  Dig.  <e=»64.] 

2.  Highways   «=»64— Laying   Out— Comos- 
sioNERs'  CouBT— Injunction. 

If  the  commissioners'  court  in  laying  out 
a  first-clasa  60^foot  road  is  acting  in  substantial 
compliance  with  Rev.  St  1911,  art  6863,  it  can- 
not be  enjoined,  though  the  road  would  irrepara- 
bly injure  one's  lands. 

[Ed.   Note. — For  other  cases,   see   Highways, 
Cent.  Dig.  SS  165,  334;    Dec.  Dig.  «=»64.] 

3.  Highways  ©=»64— Laying  Out— Commis- 
8I0NEB8'  CouBT— Injunction. 

llie  commissioners'  court  can  be  enjoined 
if  in  laying  out  a  60-foot  road  under  Rev.  St. 
1911,  art.  6863,  it  has  transcended  its  authority 
or  grossly  abused  its  discretion. 

[Ed.   Note.— For  other  cases,  tike  Highways, 
Cent.  Dig.  §§  165,  334;    Dec.  Dig.  <8=964.] 

4.  Highways  <8s>64— Laying  Out— Comios- 
sioNEBs'  OouBT— Injunction— Petition. 

The  petition  for  injunction,  alleging  the 
commissioners'  court  in  laying  out  a  first-clasa 
60-foot  road  has  not  laid  it  out  in  the  moat  di- 
rect and  practical  route  towards  the  county  seat 
of  the  adjoining  county,  as  required  by  Rev.  St. 
1911,  art.  6S63,  but  fraudulently,  several  miles 
to  one  side  of  such  route,  through  plaintiffs 
lands,  states  grounds  for  relief. 

[Ed.   Note. — For  other  cases,  see   Highways, 
Cent  Dig.  H  1C5,  334;   Dec.  Dig.  «=»64.] 

Appeal    from    District    Court,    Glasscock 
C:toanty;  W.  W.  Beall,  Judge. 


Action  by  Lucy  Currle,  executrix  against 
Glasscock  CJoouty  and  others.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Revers- 
ed and  remanded. 

James  T.  Brooks,  of  Big  Springs,  and 
Royall  G.  Smith,  of  Colorado,  Tex.,  for  ap- 
pellant Morrison  &  Morrison,  of  Big 
Springs,  for  aK)ellees. 

HARPER,  O.  J.  Appellant,  by  petition 
duly  verified,  asked  that  the  writ  of  injunc- 
tion issue  against  Glasscock  county,  its  coun- 
ty Judge,  and  the  members  of  the  commis- 
sioners' court,  restraining  them  from'  open- 
ing, laying  out  snd  establishing  a  first-class 
60-foot  public  road  through  certain  inclosed 
lands.  The  court  sustained  general  and 
special  exceptions  to  the  petition.  Appellant 
refused  to  amend,  and  thereniwn  the  suit 
was  dismissed,  from  which  Judgment  this 
appeal  is  perfected. 

The  allegations  of  appellant^s  petition  es- 
sential to  the  issues  presented  here  are  as 
follows,  to  wit:  That  plaintiff,  for  herself 
and  as  executrix  and  trustee  of  the  estate  of 
James  Currle,  being  minor  children,  filed 
this  suit  Then  alleged  the  ownership  of  the 
lands  and  described  them;  that  same  were 
fenced;  that  the  said  commissioners'  court 
on  October  13th  made  and  entered  an  order 
appointing  a  Jury  of  view  to  lay  out  a  flrstr 
class  road  from  the  town  of  Garden  City,  the 
county  seat  of  Glasscock  county,  to  the  line 
of  said  county  in  the  direction  of  Sterling 
08ty,  the  county  seat  of  Sterling  county,  Tex. 
TSen  alleged:  That  the  said  order  provided 
that  said  road  should  be  laid  out  60  feet 
vrlde,  to  the  greatest  advantage  to  the  public 
from  said  Garden  City,  the  county  seat  of 
Glasscock  county  on  the  most  direct  and 
practicable  route  to  the  east  line  of  said 
eounty,  so  that  same  can  be  traced  with 
certainty;  that  said  order  was  made  and 
entered  under  the  authority  supposed  to  be 
conferred  by  article  6863,  R.  S.  1911.  That 
said  Jury  thereafter  undertook  to  lay  out 
such  road,  returned  its  report  Into  the  court 
same  was  approved  by  the  court  and  said 
road  so  laid  out  was  by  order  ofiSdally  de- 
clared to  be  a  public  highway.  That  said 
road  so  laid  out  is  not  the  most  direct  and 
practicable  route  to  the  eastern  line  of  Glass- 
cock county  in  the  direction  of  Sterling  City, 
and  was  knovm  by  the  Jury  not  to  be  so,  as 
well  as  by  the  commissioners'  court,  when 
it  ai^roved  the  said  report  That  in  truth 
and  in  fact  the  most  direct  and  practicable 
route  from  Garden  City  to  the  eastern  line 
of  Glasscock  county  in  the  direction  of  Ster- 
ling City  is  practically  due  east,  and  that 
such  road  could  have  been  laid  out  with  very 
sli^t  if  any,  variation  from  such  line  while 
said  road  as  so  laid  out  runs  practically 
southeast  and  is  some  five  or  six  miles  south 
of  the  point  where  the  most  direct  and 
practicable  route  for  such  road  should  In- 
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tersect  tbe  eastern  boundary  line  of  Glass- 
cock county,  Tec.,  and  an  equal  distance 
south  of  the  most  direct  and  practicable  route 
from  said  intersection  with  the  east  boundary 
line  of  Glasscock  county  to  Sterling  City. 
That  there  are  no  obstacles  that  prevent  the 
running  of  sndi  road  from  Garden  City  to 
said  eastern  boundary  line  of  Glasscock  coun- 
ty, and  that  a  first-class  road  could  be  run 
along  said  route  at  a  much  less  expense  to 
put  and  keep  the  same  in  good  condition  and 
repair  tlian  would  be  the  cost  of  condemna- 
tion of  lands  required  by  the  running  of 
the  road  as  It  does  according  to  said  report 
That  the  way  said  road  runs  according  to 
the  report  of  said  Jury  of  view  as  adopted  by 
the  commissioiftrs'  court  as  aforesaid,  plain- 
tiff's lands  and  also  the  lands  owned  and  held 
by  herself  for  herself  and  her  minor  children 
as  aforesaid  are  greatly  and  materially  dam- 
aged, and  she  and  they  will  be  subjected  to  a 
heavy  expense  in  fencing  and  drilling  wells 
and  equipping  the  same  with  windmills  and 
in  taking  to  make  their  lands  usable,  and  In 
addition  to  the  value  of  the  lands  actually 
lost  by  being  occupied  by  said  road  that  the 
remaining  lands  will  by  reason  of  being 
separated  and  segregated,  be  greatly  reduced. 
That,  furthermore,  said  road  as  so  run  and 
declared  to  be  a  public  highway  was  not 
surveyed  nor  defined  with  any  certainty 
whatever,  and  neither  said  Jury  of  view  or 
said  commissioners'  court  know  or  have 
ever  known  whether  or  not  the  lands  describ- 
ed in  said  field  notes,  or  alleged  field  notes, 
are  those  embraced  in  the  road  as  brushed 
out,  and  that  It  is  not  known  where  any  lines 
or  comers  of  the  surveys  touched,  crossed, 
and  affected.  That  said  road  was  simply  laid 
out  by  guesswork  and  Its  whereabouts  on  the 
ground  are  uncertain  and  indefinite. 

Plaintiff  further  specifically  alleges:  That 
said  Jury  of  view  which  so  laid  out  said 
road  made  no  effort  whatevo:  to  lay  same 
out  along  the  most  direct  and  practicable 
route  to  the  said  eastern  line  of  said  county; 
on  the  other  hand,  said  body  fraudulently 
and  with  the  deliberate  intent  of  running 
said  road  through  the  land  of  plaintiff  and 
her  children,  when  they  well  knew  that 
such  route  was  not  the  most  direct  and 
practicable  ronte,  but  that  snCh  route  would 
run  practically  due  east,  arbitrarily  laid  out 
said  road  as  they  did  to  make  it  connect  with 
a  prior  road  In  Sterling  county,  Tex.,  whicdi 
was  not  laid  out  In  the  most  direct  and  prac- 
ticable route  to  the  western  boundary  line  of 
Sterling  county  and  In  the  direction  of  the 
county  seat  of  said  Glasscock  county,  but 
had  been  arbitrarily  and  fraudulently  for  the 
purpose  of  missing  certain  favored  pastures 
diverted  in  a  southwesterly  direction  when 
it  should  have  run  practically  due  west 
That  snch  running  of  said  road  In  Glasscock 
county  constitutes  the  grossest  sort  of  abuse 
of  the  powers  conferred  upon  said  Jury  of 
view,  and,  instead  of  being  In  compliance 


with,  was  In  violation,  not  only  of  the  order 
of  the  court  appointing  them,  but  also  with 
both  the  letter  and  spirit  of  the  law. 

And  plaintiff  furthermore  says:  That  the 
act  of  the  commissioners'  court  of  Glasscock 
county  in  approving  the  report  of  said  Jury 
of  view,  and  Its  further  act  in  Ignoring  the 
protest  of  this  plaintiff,  was  a  gross  abuse  of 
the  powers  conferred  upon  it  of  determining 
what  was  the  most  direct  and  practicable 
route  to  the  eastern  line  of  Glasscock  county, 
and  was  an  intentlcHial  fraud  upon  the 
rights  of  this  plaintiff  and  her  said  minor 
children  designed  to  give  semblance  of  com- 
pliance with  the  law,  when  It  was  well- 
known  to  said  commissioners'  court  that  said 
road  as  so  laid  out  was  nowhere  near  the 
most  direct  and  practicable  route  to  the 
said  east  Une  of  Glasscock  county.  That  the 
approval  of  said  report  was  Intended  to  be 
effective  as  a  finding  that  said  road  as  de- 
scribed therein  was  the  most  direct  and  prac- 
ticable route,  and  thereby  conclnde  the  ptain^ 
tiff  and  her  said  minor  children,  and  was 
knowingly  made  against  all  the  evidence  and 
physical  facts,  and  was  in  truth  and  In  fact 
made  without  refer^ce  to  whether  said 
road  was  such  most  direct  and  practicable 
route.  That  by  appealing  from  the  order  ot 
said  commissioners'  court  approving  the 
awards  of  damages  as  made  by  the  Jury  ap- 
pointed to  assess  them,  plaintiff  could  not 
get  a  review  of  whether  or  not  the  commis- 
sioners' court  has  abused  the  discretion  given 
it  and  that  she  has  absolutely  no  remedy  at 
law  for  this  great  injustice.  That  she  and 
ber  children  have  an  absolute  constitutional 
rl^t  to  keep  and  use  their  pr(H)erty  as  they 
see  fit  and  the  commissioners'  court  of  Glass- 
cock county  has  no  legal  right  to  exercise  the 
right  of  eminent  domain  upon  the  same  and 
take  It  or  any  part  of  it  for  public  use  in  the 
shape  of  a  60-foot  first-class  road  to  the 
eastern  county  line  In  the  direction  of  the 
county  seat  of  Sterling  county  against  their 
wishes  unless  same  is  the  most  direct  and 
practicable  route  thereto,  which  it  is  not  no<r 
did  they  acquire  sudi  right  by  fraudulent 
approval  of  the  report  <rf  the  Jury  of  view 
and  thereby  arbitrarily,  fraudulently,  and 
against  all  the  facts,  determining  that  It  was 
snch  most  direct  and  practicable  ront& 
That  unless  restrained,  the  defendants  will 
proceed  to  open  said  road  and  work  it,  and 
thereby  accomplish  an  irreparable  injury  to 
plaintifl-and  her  children,  for  which  they  have 
no  adequate  remedy  at  law. 

[1]  The  first  question  Is:  Is  the  alleged 
action  of  the  commissioners'  court  subject  to 
review  by  the  district  court,  or,  as  contended 
by  appellee,  Is  it  simply  an  act  within  the 
discretionary  powers  of  the  commissioners' 
court  therefore  not  subject  to  be  reviewed? 

If  the  district  court  has  Jurisdiction  under 
the  statutes,  or  under  its  general  equitable 
powers,  appellant  has  adopted  the  proper 
remedy,  injunction;   for  there  Is  no  provt 
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Blon  In  the  stattttes  for  an  appeal  except 
In  the  matter  of  the  adequacy  of  the 
damages  resulting  from  taking  the  land  r»- 
quired  for  a  60-foot  first-class  road.  Article 
6886,  Vemott's  Sayles'  Statutes.  The  district 
court  has  no  authority  to  Inquire  Into  the 
question  of  the  amount  of  damages  to  be 
paid  for  the  land  taken  in  this  proceeding. 
Schlinke.  v.  De  Witt  County,  145  S.  W.  664. 
[2-4]  But  appellant's  cause  of  action,  if 
she  has  one,  is  based  upon  the  proiKwition 
that  the  appellees  have  undertaken  to  do  that 
for  which  there  is  no  authority  of  law,  in 
that,  the  only  statute  giving  tlie  commis- 
sionei-s'  court  authority  to  lay  out  and 
establish  the  class  of  road  attempted  in  this 
instance  Is  contained  in  article  6863,  R.  S. 
1911,  which  reads  as  follows: 

"The  commissioners'  courts  of  the  several 
counties  shall  see  that  at  least  one  first-class 
road  of  the  width  prescribed  by  law  is  laid  out 
and  opened  from  the  county  seats  of  their  re- 
spective counties  on  the  most  direct  and  prac- 
ticable route  to  the  lines  of  their  county  in  the 
direction  of  the  county  seats  of  each  adjacent 
county,  where  no  part  of  another  county  inter< 
venes  between  the  county  seats  of  such  coun- 
ties ;  or,  if  a  border  county,  to  meet  the  nearest 
road  to  the  border;  and,  if  any  adjacent  county 
is  not  organized,  then  in  the  direction  of  the 
center  of  such  county.  And  the  commissioners' 
court  of  a  county  to  which  one  or  more  unor- 
ganized counties  are.  attached  for  judicial  pur- 
poses shall  lay  out  and  oi>e»  at  least  two  nrst- 
class  roads  sixty  feet  in  width  through  the  ex- 
tent of  each  such  unorganized  county  to  Inter- 
sect at  right  angles  as  nearly  as  may  be  at  the 
center  of  the  county,  and  to  meet  at  the  county 
lines  similar  roads  of  the  adjacent  counties. 
In  counties  now  having  public  roads  substan- 
tially complying  with  the  preceding  requirement 
as  to  course,  the  court  shall  be  required  only  to 
give  such  roads  the  width  of  sixty  feet  and  dear 
them  of  obstructions ;  such  roads,  however,  shall 
not  be  laid  out  across  orchards,  yards,  lots  or 
graveyards,  or  within  one  hundred  feet  of  a  resi- 
dence, without  the  consent  of  the  owner ;  pro- 
vided, that  this  law  shall  not  apply  to  counties 
where  there  already  exists  a  sufficiency  of  pub- 
lic roads." 

If  the  commissioners'  court  in  their  at- 
tempt to  open  the  road  in  question  is  acting 
in  substantial  compliance  with  this  statute, 
the  courts  will  not  enjoin  their  action ;  but, 
if  they  are  threatening  to  do  that  which 
transcends  tiie  authority  given  thereon,  then 
the  appellant  has  his  remedy  by  Injunction 
provided  that  by  his  allegations  and  proof 
It  shall  appear  either  that  she  is  entitled 
to  the  relief  demanded,  and  such  relief  or 
any  part  thereof  requires  the  restraint  of 
some  act  prejudicial  to  her,  or  in  case  irrepa- 
rable Injury  to  real  estate  is  threatened,  ir- 
respective of  any  legal  remedy  at  law.  Ar- 
ticle 4643,  R.  8.  1911 ;  Bourgeois  v.  Mills,  60 
Te.'C  77.  These  are  questions  of  fact  to  be 
alleged  and  proved,  and,  since  the  trial  court 
sustained  the  demurrers  to  plalnttlTs  peti- 
tion and  dismissed  his  suit,  the  only  further 
question  before  us  is:  Does  appellant's  peti- 
tion contain  such  allegations  of  fact  that,  if 
proven,  would  entitle  her  to  the  relief  pray- 
ed for? 

The  petition  charges  that  the  Jury  of  view 


has  laid  out  the  road  in  question  fraudulent- 
ly, capriciously,  and  arbitrarily,  along  a 
route  known  to  them,  and  the  commission- 
ers' court,  not  to  be  the  most  direct  and  prac- 
ticable route  from  the  county  seat  of  Glass- 
cock county  to  the  county  seat  of  Sterling 
county,  but  Is  between  five  and  six  miles 
south  of  such  direct  line;  that  the  most  di- 
rect line  is  practically  due  east;  and  that 
there  are  no  obstacles  in  a  direct  route  to 
require  any  deviation  therefrom.  Further  al- 
leged that  the  road  declared  to  be  a  public 
highway  by  the  commissioners'  court  had 
not  been  surveyed  nor  defined  with  any  cer- 
tainty; that  therefore  no  person  knows 
whether  the  lands  described  in  the  field  notes 
are  the  same  as  those  embraced  In  the  road 
as  brushed  out  or  not;  therefore  it  will  be 
impossible,  if  she  must  submit  to  the  road, 
to  keep  it  within  any  defined  boundary. 

That  such  a  road,  as  the  one  sought  to  be 
established,  would  be  prejndi<^l  to  appel- 
lant and  do  irreparable  injury  to  the  lands 
described  in  the  appellant's  petition,  there 
is  no  doubt,  in  that,  it  would  permanently 
disturb  and  disarrange  a  large  body  of  land 
with  Its  present  arrangement  of  fences,  etc ; 
and  It  is  equally  certain  that  to  have  a  road 
laid  out  across  such  a  body  of  land  without 
being  on  and  along  the  boundaries  fixed  for 
it,  by  the  order  of  the  court,  would  be  void 
for  uncertainty,  therefore  would  be  prejudi- 
cial or  likely  be  so,  for  in  the  future,  by  an 
accurate  survey,  it  might  be  determined  that 
the  lands  covered  by  the  road  as  now  brush- 
ed out  was  not  in  fact  the  lands  condemned 
for  the  purpose,  and  again  it  may  leave  the 
question  of  the  proper  amount  of  damages 
appellant  is  entitled  to  in  doubt. 

But,  as  we  view  the  law,  notwithstanding 
the  fact  that  to  lay  out  the  road  as  proposed 
would  be  prejudicial  to  the  ai^ellant  or 
Would  work  irreparable  injury,  if  the  com- 
missioners' court,  having  the  statutory  au- 
thority to  lay  out  the  road,  was  doing  so  in 
reasonable  compliance  with  the  statute,  the 
only  right  appellant  is  given  is  reasonable 
and  proper  compensation  for  the  lands  taken 
for  the  road  so  established.  City  of  San 
Antonio  v.  Orandjean,  91  Tex.  430,  41  B.  W. 
479,  44  S.  W.  476.  But  as  to  whether  the 
court  in  this  instance  is  exceeding  its  au- 
thorit}-  under  the  statute,  as  to  the  particu- 
lar place  the  road  is  to  be  located,  and  the 
regularity  of  its  acts  otherwise  as  charged, 
are  Questions  of  law  and  fact  sufiicIenUy 
raised  by  plaintiff's  petition  to  require  the 
court  to  hear  the  evidence  and  in  person  or 
by  jury  determine  the  fact 

It  is  well  established  by  the  decisions  of 
our  courts  that  the  district  courts,  through 
their  equitable  jurisdiction,  have  the  power 
to  review  and  revise  the  exercise  of  the  dis- 
cretion vested  in  the  commissioners'  courts. 
In  cases  of  this  kind,  where  It  is  shown  that 
such  courts  have  grossly  abused  the  discre- 
tion vested  in  th»n.  Porter  v.  Johnson,  140 
S.  W.  469;  Bourgeois  v.  MUls^60  Tex.  16; 
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Schllnke  v.  De  Witt  County,  145  S.  W.  660 ; 
Smith  V.  Bmest,  46  Tex.  Civ.  App.  247,  102 
S.  W.  129;  Slmkins  on  Equity,  483.  The 
allegations  of  the  petition  bring  this  case 
within  the  rule  announced  by  these  authori- 
ties. 

Until  a  final  hearing,  the  appellant  is  enti- 
tled to  her  temporary  writ  enjoining  the 
opening  of  the  proposed  road,  and  It  is  so 
ordered. 

Reversed  and  remanded. 


GRICB  T.  COOLBY,  County  Judge,  et  aL 

(No.  7411.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Oct 

80,  1915.) 

1.  OUABDIAN  AND  Wabd  '  «=s>162-Coinas8iOR 
OF  County  Judob — When  Payable. 

The  commissions  provided  for  by  Rev.  St. 
1911,  art.  3850,  providing  that  there  shall  be 
allowed  to  the  county  judge  a  commisaion  of 
one-half  of  1  per  cent  upon  the  actual  cash  re- 
ceipts of  each  guardian,  on  the  approval  of  the 
exhibits  and  final  settlement  of  the  account  of 
such  guardian,  are  payable  on  all  cash  receipts 
shown  by  any  annual  account  of  the  guardian 
when  such  account  .is  approved  by  the  judge  to 
whom  it  is  presented,  ratner  than  of  approval  of 
the  guardian's  final  account;  the  reference  to 
the  approval  of  the.£uardian'8  exhibits  and  final 
account  being  merely  to  fix  the  period  of  time 
when  the  county  judge  may  tax  his  commissions. 
■  [Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  CentDig.  §{  538,  539 ;  Dec.  Dig.  <S=>162.] 

2.  Gtjabdian  and  Wabd  i8=>162— CoionssioN 
ov  County  Judge— "Exhibits." 

The  word  "exhibits,"  as  used  in  such  stat- 
ute, refers  to  annual  accounts. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §|  538,  539;  Dec.  Dig.  <S=>162. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exhibits.] 

Error  from  ipistrict  Court,  E^ufman  C!oun- 
ty ;  F.  L.  Hawkins,  Judge. 

Action  by  Carrie  S.  Grice,  guardian,  against 
Honorable  Thomas  R.  Bond,  former  County 
Judge,  and  James  A.  (3ooley,  County  Judge, 
to  retax  certain  costs.  Judgments  for  de- 
fendants in  the  county  court  and  district 
court,  and  plaintiff  brings  error.    Affirmed. 

W.  Dorsey  Brown,  of  Kaufman,  for  plain- 
tiff in  error.  Jas.  A.  Gooley,  of  Kaufman, 
for  defendants  in  error. 

RASBURT,  J.  This  proceeding  as  finally 
shaped  was  one  commenced  before  Hon.  A. 
H.  Dashiel,  special  judge  of  the  county  court 
of  Kaufman  county,  by  Carrie  S.  Grice, 
guardian,  against  Hon.  Ttiomas  R.  Bond, 
former  county  judge,  and  Hon.  James  A. 
Cooley,  county  judge,  to  retax  certain  costs 
allowed  them  as  such  officers.  There  was  a 
trial  and  judgment  in  the  county  court  from 
which  the  guardian  appealed  to  the  district 
court,  where  there  was  also  trial  and  judg- 
ment, from  which  the  guardian  has  appealed 
to  this  court;  the  terms  of  the  judgment  be- 
ing unimportant,  since  the  issues  to  be  de- 
termined by  us  are  agreed  npoo. 


[1]  The  issues  of  fact  were  all  admitted  tn 
the  court  below,  and  the  case,  as  indicated.  Is 
before  us  upon  agn^eed  issues,  which  are  stated 
to  be  "to  secure  construction  by  the  courts  of 
article  3850,  Revised  Statutes  1911,  in  order 
that  the  guardian  may  know  from  judicial 
determination  whether  commissions  of  one- 
half  of  1  per  cent  are  properly  diargeable 
on  actual  cash  receipts  as  shown  by  annual 
accounts  of  such  guardian,  or  whether  the 
county  judge  sitting  and  making  the  order 
approving  the  final  settlement  of  the  account 
of  such  guardian  is  entitled  to  such  commis- 
sions upon  all  actual  cash  received  during 
the  pendency  of  such  guardianship."  The  is- 
sue under  the  agreed  statement  of  the  par- 
ties, simply  stated,  is:  When  are  the  oom- 
missions  provided  for  by  article  3850  pay- 
able? It  is  the  contention  of  appellant  that 
they  are  not  payable  until  the  guardian's 
final  account  Is  approved.  Appellees  contend 
that  they  are  payable  upon  all  cash  receipts 
shown  by  any  annual  account  of  the  guard- 
ian, when  such  account  is  approved  by  the 
judge  to  whom  it  is  presented.  Omitting 
formalities,  the  article  provides  that  the 
county  judge,  in  addition  to  other  specified 
fees,  shall  "be  allowed  *  *  *  a  commis- 
sion of  one-half  of  1  per  cent  upon  the 
actual  cash  receipts  of  each  •  •  •  guard- 
ian, upon  the  approval  of  the  exhibits  and 
the  final  settlement  of  the  account  of  such 
•  •  •  guardian,"  provided  only  one  such 
charge  shall  be  made.  Proceeding  on  the 
theory  that  the  Legislature,  when  it  enacted 
that  such  fees  should  be  paid  "upon  the  ap- 
proval of  the  exhibits  and  the  final  settle- 
ment of  the  account"  of  the  guardian,  in- 
tended that  full  force  and  effect  should  be 
given  to  both  provisions,  we  conclude  that 
such  commissions  may  be  payable  upon  ap- 
proval of  the  annual  account  or  upon  approv- 
al of  the  final  account  depending  upon  when 
the  guardian  received  the  money  upon  which 
the  commission  Is  sought  to  be  collected. 
For  illustration,  if,  upon  presentation  of  an 
annual  account  it  discloses  that  cash  has 
been  received  by  the  guardian  prior  to  such 
presentation  and  subsequent  to  any  last  an- 
nual account,  such  guardian  would  be  en- 
titled to  the  specified  commissions  upon  the 
approval  of  the  account  so  presented.  On  the 
other  band,  if  it  appears  from  the  guardian's 
final  account  that  since  his  last  annual  ac- 
count further  cash  has  been  received,  he 
would  be  entitled  to  his  commission  thereon 
upon  the  approval  of  such  final  account  The 
reference  to  the  approval  of  the  guardian's 
exhibits  and  the  approval  of  his  final  account 
we  regard  as  merely  fixing  the  period  or 
time  when  the  county  judge  may  tax  his  com- 
missions. By  article  4186,  B.  S.  1911,  guard- 
ians are  required  to  present  an  annual  ac- 
count under '  oath  showing,  among  other 
things,  "a  complete  account  of  receipts  and 
disbursements  since  the  last  annual  ac- 
count"    Upon  presentation  of  such  annual 
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account,  it  is  by  subsequent  provisions  of  tlie 
statutes  made  the  duty  of  the  then  presiding 
county  Judge  to  conduct  a  hearing  thereon, 
and,  if  he  Is  satisfied  that  the  account  is 
correct,  it  is  his  duty  to  approve  same.  Hav- 
ing made  it  the  duty  of  the  county  judge  to 
approve  such  accounts,  and  having  allowed 
a  fee  of  one-half  of  1  per  cent,  upon  the  "ac- 
tual cash  receipts"  shown  thereby,  it  surely 
follows,  it  seems  to  us,  tliat  the  commissions 
are  payable  upon  such  approval,  for  the  rea- 
son that  they  were  clearly  intended  for  the 
benefit  of  the  oBlcer  performing  the  duty, 
and,  having  been  so  intended,  It  was  never 
contemplated  that  he  should  forego  his  com- 
pensation until  final  settlement  of  the  estate, 
particularly  when  final  settlement  might  not 
come  until  after  the  lapse  of  many  years  and 
the  possible  death  of  the  officer.  We  do  not, 
as  indicated,  think  the  reference  to  final 
settlement  at  all  meaningless.  It  is  very 
probable  that  in  many  guardianship  proceed- 
ings cash  would  be  received  by  the  guardian 
in  the  period  intervening  between  his  last 
annual  account  and  the  final  account.  If 
such  cash  was  received,  the  county  judge 
who  heard  and  approved  such  final  account 
would  be  entitled  to  the  commission  thereon, 
and  the  sole  purpose,  in  our  opinion,  for  any 
reference  to  final  settlement,  was  to  secure 
the  officer  in  the  payment  of  the  fees  ac- 
cruing at  that  time  and  which  could  not  be 
done  under  the  provision  covering  annual  ac- 
counts. 

[2]  We  have  treated  the  word  "exhibits," 
in  article  8860,  as  referring  to  annual  ac- 
counts. While  it  may  not  be  said  that  ex- 
hibit, either  literally  or  in  legal  contempla- 
tion, means  account,  it  is  well  known  that 
accounts  are  often  attached  to  pleadings  as 
exhibits.  Such  custom,  taken  in  connection 
with  the  reference  in  the  same  article  to 
cash  receipts  required  to  be  shown  in  annual 
accounts  by  article  4186,  R.  S.  1911,  and  the 
further  fact  that  the  annual  accounts  requir- 
ed of  other  fiduciaries  are  referred  to  as  an- 
nual exhibits  (articles  3241,  3242,  R.  S.  1911), 
are  in  our  opinion  sufficient  basis  for  holding 
that  annual  accounts  were  intended. 

The  judgment  is  affirmed. 


CARROLL  et  al.  ▼.  EVANSVILLE  BREW- 
ING ASS'N.     (No.   7418.) 
(Court    of    Civil    Appeals    of   Texas.     Dallas. 
Oct.  23,  1915.) 

1.  Appeal  and  Ebrob  €=»842— Beveew — B-'a- 

ROB  APPABEST  on  FAOE  OF  Kecord. 

An  erroneous  construction  of  the  law  ap- 
plicable to  the  facts  found  is  error  apparent  on 
the  face  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3316-.3330;  Dec.  Dig.  «=> 
842.] 

2.  Monopolies  «=»17— What  OoNBnurre. 

Vernon's  Sayles'  Ann.  Cir.  St.  1914,  art 
7798,  declares  that  it  shall  constitute  a  conspir- 
acy in  restraint  of  trade  where  any  two  or  more 


peraons,  firms,  or  associations  engaged  in  bnj^ing 
or  selling  any  article  of  luerchandise,  enter  into 
an  agreement  to  refuse  to  buy  from  or  sell  to 
any  other  person,  and  article  7799  declares  that 
all  trusts  are  prohibited.  Article  7807  declares 
that  any  contract  or  agreement  in  violation  of 
the  law  shall  be  absolutely  void.  Plaintiff  en- 
tered into  a  contract  with  defendant  whereby 
defendant  agreed  to  pnrchase  of  plaintiff  exclu- 
sively all  beers  which  be  might  require  in  his 
business  and  sale.  Held,  that  the  contract  was 
in  violation  of  the  naonopoly  statutes,  and  an 
action  for  moneys  due  thereunder  could  not  be 
maintained. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  S  13 ;   Dec.  Dig.  €=»17.] 

Appeal  from  Freestone  County  Court;  O. 
W.  Fryer,  Judge. 

Action  by  the  Evansville  Brewing  Associa- 
tion against  V.  S.  Carroll  and  others.  From 
a  Judgment  for  plalntifT,  defendants  appeaL 
Reversed  and  rendered. 

A.  B.  Geppert,  of  Teague,  for  appellants. 

TALBOT,  J.  Appellee,  a  private  corpora- 
tion Incorporated  under  the  laws  of  the  state 
Indiana,  with  its  principal  office  and  place  of 
business  in  the  city  of  Evansville,  in  said 
state,  sued  the  appellant  V.  S.  Carroll,  as 
principal,  and  the  other  appellants,  L.  H. 
Powell  and  J.  J.  Beasley,  as  sureties,  to  re- 
cover a  balance  of  $698.75,  due  by  the  prind- 
pal  to  appellee  for  beer  sold,  under  a  contract 
in  writing  bearing  date  June  1,  1914.  This 
contract,  after  reciting  that  the  appellant 
Carroll,  has  contracted  with  the  appellee  to 
purchase  all  of  the  beers,  both  in  wood  and 
in  bottles  which  he  may  require  in  his  busi- 
ness and  sell  in  Teague,  Tex.,  and  surround- 
ing territory,  at  certain  prices  named,  and 
that  appellee  would  allow  the  said  appellant 
a  certain  amount  for  empty  beer  bottles  re- 
turned, stipulates  that  the  appellant  Carroll 
agrees  in  consideration  of  the  covenants  and 
agreements  on  the  part  of  the  appellee,  to 
handle  and  sell  the  products  of  appellee  ex- 
clusively, and  not  to  sell  any  beer  either  in 
bottles  or  draught  manufactured  by  any  per- 
son, firm,  or  corporation  other  than  appel- 
lee, and  to  pay  appellee  for  the  beer  so  pur- 
chased under  said  written  contract  upon  de- 
mand. Said  contract  further  provides  that 
it  shall  be  in  force  and  effect  for  a  term  of 
one  year  from  its  date,  and  may  be  extended 
from  year  to  year  under  the  same  terms  and 
conditions,  unless  one  of  the  parties  shall 
give  30  days'  notice  in  writing  to  the  other 
Lefore  the  end  of  any  one  year  of  his  inten- 
tion to  terminate  it ;  that  the  appellant  Car- 
roll shall  pay  alt  freight  on  beer  and  on 
empty  casks  and  cooi)erage  returned  In  car- 
load lots,  and  also  the  difference  on  any  emp- 
ties returned  in  less  than  carload  lots  between 
the  carload  and  the  L.  G.  L.  rate.  The  said 
contract  further  stipulates  that  the  appel- 
lant Carroll  shall  take  good  care  of  any  proi>- 
erty  that  may  come  into  his  possession  be- 
longing to  the  appellee,  while  in  his  pa<!se8- 
sion,  and  that  in  the  event  the  said  appeflr 
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lant  faOs  to  purchase  tbe  beer  mannfactnred 
by  the  appellee  exclusively  or  refuses  to  pay 
tot  the  goods  purchased  under  the  contract 
Ota  denuind  or  to  perform  any  of  the  condi- 
tions on  hto  part  to  be  performed,  the  appel- 
lee shall  have  the  right  and  privilege  to  Im- 
mediately cancel  and  terminate  the  contract 
At  the  time  of  the  execution  of  said  con- 
tract, the  appellants  Powell  and  Beasley,  as 
sureties,  Joined  the  appellant  V.  S.  Carroll 
in  a  bond  or  writing  obligatory,  In  the  sum 
of  $2,000,  whereby  they  Jcdntly  and  severally 
guaranteed  to  appellee  the  faithful  perform- 
ance of  said  contract  by  the  said  Carroll. 
The  petition  alleges  that  the  appellee  is  a 
private  corporation  duly  Incorporated  under 
the  laws  of  the  state  of  Indiana  with  its 
principal  office  and  place  of  business  In  the 
dty  of  BvansvlUe,  state  of  Indiana.  It  al- 
lies the  terms  of  the  contract  made  the 
basis  of  the  suit  and  the  execution  of  said 
bond  guaranteeing  its  faithful  performance, 
making  them  exhibits.  It  also  alleges  that 
there  Is  a  balance  of  $698.75  due  appellee  for 
beer  purchased  under  said  contract  and  ap- 
pellant Carroll's  failure  and  refusal  to  pay 
the  same,  but  It  does  not  allege  that  appel- 
lee had  a  permit  to  do  business  in  Texas. 
The  defendants  answered  by  general  demur- 
rer, general  denial  and  specially,  among  oth- 
er things,  that  the  contract  set  out  in  the 
appellee's  petition  shows  upon  its  face  that 
It  is  in  violation  of  our  antl-tmst  statutes 
and  therefore  absolutely  void.  A  trial  was 
hud  without  the  intervention  of  a  Jury,  and 
Judgment  rendered  in  favor  of  appellee  for 
the  amount  sued  for,  and  the  appellants  ap- 
pealed. 

[1-2]  The  appellee  has  filed  no  brief  In 
this  court  and  the  case  is  before  us  on  brief 
of  appellants.  There  is  no  statement  of  facts 
in  the  record,  but  the  court,  among  other 
things,  which,  for  the  purposes  of  this  opin- 
ion, we  deem  unnecessary  to  state,  found,  as 
shown  by  conclu.slons  of  fact  filed  at  the  re- 
quest of  appdlants,  that  the  contracts  made 
the  basis  of  the  suit  were  executed  by  ap- 
pellants and  appellee,  and  that  appellant  Car- 
roll therein  agreed  to  purchase  of  the  appel- 
lee "exdluslvely  all  beers  which  he  should  re- 
quire In  his  business  and  sell  In  Teague,  Tex., 
and  surrounding  country,  at  the  price  set  out 
and  agreed  upon  in  said  contract;  that  on 
June  14,  1914,  appellee  sold  and  delivered  to 
appellant  Carroll  certain  beers  of  the  cash 
value  of  ?942.50;  that  thereafter  the  said 
Carroll  paid  thereon  the  sum  of  $243.75,  leav- 
ing a  balance  of  $C98.75  still  due;  that  in 
order  to  secure  the  payment  of  the  purchase 
price  of  such  beer  as  was  sold  under  the  con- 
tract In  question  the  said  Carroll  made  and 
executed  a  bond  in  the  sum  of  $2,000,  with 
L.  H.  Powell  and  J.  J.  Beasley,  the  other  ap- 
pellants herein,  as  sureties  thereon.  The 
court  further  found  that  "the  goods,  con- 
sisting of  beers,  sold  to  appellant  Carroll  un- 
der the  contract  entered  into  between  him 
and  appellee   were   sold   and   delivered  at 


Teague,  Tex. ;  that  said  goods  when  they  ar- 
rived were  stored  in  a  warehouse  at  Teague, 
Tex.,  and  offered  for  sale  in  said  city,  and 
that  the  shipment  of  beer  Involved  in  this 
suit  did  not  constitute  interstate  commerce." 
Notwithstanding  the  unequivocal  terms  of 
the  written  contract  declared  on  and  the  fore- 
going findings  of  fact,  the  court  concluded,  as 
a  matter  of  law,  that  said  contract  was  not 
In  violation  of  the  anti-trust  laws  of  this 
state.  In  so  concluding  we  think  the  court 
erred  and  that  such  error  and  the  rendition 
of  the  Judgment,  as  a  result  thereof,  Is  "an 
error  In  law  apparent  on  the  face  of  the  rec- 
ord." Article  7798  of  Vernon's  Sayles'  Civil 
Statutes,. declares  that: 

"Either  or  any  of  the  following  acts  shall  con- 
stitute a  conspiracy  in  restraint  of  trade: 
1.  Where  any  two  or  more  peTSons,  finns, 
corporations  or  association  of  persons,  who  are 
engaged  in  buying  or  selling  any  article  of  mer- 
chandise, produce  or  any  commodity,  enter  into 
on  agreement  or  understanding  to  refuse  to  bay 
from  or  sell  to  any  other  person,  firm,  corpora- 
tion or  association  of  persons,  any  cu'ticle  ot 
merchandise,  produce  or  commodity." 

Article  7799  of  said  statute  declares  that: 
"Any  and  all  trusts,  monopolies,  and  conspir- 
acies in   restraint  of  trade,  as  defined  by  our 
statutes,  are  prohibited  and  declared  to  be  ille- 
gal." 

And  article  7807  declares  that,  any  con- 
tract or  agreement  In  violation  of  the  provi- 
sion of  the  chapter  of'  the  statute  In  relation 
to  trust  and  conspiracies  against  trade  shall 
be  absolutely  void  and  not  enforceable  either 
in  law  or  equity. 

Clearly  the  contract  entered  into  by  and 
between  the  appellant  Carroll  and  the  appel- 
lee, Brewing  Company,  constituted,  under  the 
first  article  of  the  statute  quoted  a  conspiracy 
in  restraint  of  trade.  It  obligated  and  bound 
the  appellant  Carroll  to  handle  and  sell  the 
products  (beer)  of  appellee  exclusively  and  not 
to  sell  any  beer  either  In  bottles  or  draught 
manufactured  by  any  other  person,  firm,  or 
corporation.  Thus  the  contract  by  its  very 
terms  violates  the  statute  quoted,  which  de- 
nies to  persons  or  corporations  engaged  In 
buying  or  selling  any  article  of  merchandise, 
produce,  or  commodity,  the  right  to  enter  In- 
to an  agreement  to  refuse  to  buy  from  any 
other  person,  firm,  or  corporation  any  article 
of  merchandise,  produce,  or  commodity.  If 
such  an  agreement  is  entered  into  It  is  de- 
clared by  said  statute  to  be  a  conspiracy  in 
restraint  of  trade;  by  the  second  to  be  Il- 
legal ;  and  by  the  third  any  such  contract  is 
declared  to  be  absolutely  void.  The  trial 
court  having  found  that  the  shipment  of  beer 
involved  did  not  constitute  interstate  com- 
merce, presumably  upon  evidence  Justifying 
such  finding,  no  question  of  Interstate  com- 
merce arises,  and  it  Is  therefore  apparent 
that  the  contract  cannot  be  the  foundation 
of  the  Judgment  rendered  in  appellee's  favor. 
Texas  Brewing  Cou  v.  Templeman,  90  Tex. 
277,  38  S.  W.  27. 

Appellants  contend.  In  effect,  that  the  court 
erred  In  overruling  their  general  demurrer: 
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<1)  Because  It  appears  from  the  petttion  that 
appellee  la  a  foreign  corporation  and  It  Is 
not  alleged  that  It  had  secured  a  permit  to 
do  business  in  Texas;  (2)  because  the  con- 
tract shows  upon  Its  face  that  It  constitutes 
a  conspiracy  tn  restraint  of  trade  In  violation 
of  our  statute,  and  therefore  Illegal  and  void. 
In  the  view  we  take  of  the  case,  as  express- 
ed above,  we  need  not  consider  and  discuss 
these  questjou^  as  presented  In  the  brief  of 
appellants.  The  trial  court  having  determin- 
ed from  the  evidence  adduced  upon  the  trial 
below,  and  which  has  not  been  brought  before 
this  court  by  a  statement  of  facts,  that  the 
goud.>$  sold  undw  the  contract,  were  sold  and 
delivered  to  appellant  Carroll,  at  Teague, 
Tex.,  and  was  not  a  transaction  Involving 
Interstate  commerce,  committed  fundamental 
error  In  not  rendering  judgment  In  favor  of 
appellants.  Such  being  the  nature  of  the  er* 
ror,  It  is  unnecessary  to  discuss  any  other 
question  In  the  case,  and  It  becomes  our  duty 
to  set  aside  the  judgment  rendered  In  favor 
of  appellee  and  here  render  the  judgment 
that  should  have  been  rendered  In  the  conrt 
below. 

It  Is  therefore  ordered  that  the  judgment 
of  the  county  court  be  reversed  and  set  aside, 
and  that  judgment  be  here  rendered  for  ap- 
pedlants. 

Reversed  and  rendered. 


GIM/BSPIB  V.  WILLIAMS.     (No.  789a) 

<Oonrt  of  Civil  Appeals  of  Texas.    Dallas.    Oct 

23,  1915.) 

1.  Afpkat  and  Ebbob  «=272— Pkehentation 
Bixow— Refusal  o»  Instructions. 

Assignments  of  error,  complaining  of  the 
court's  refusal  to  submit  special  charges  to 
the  jury,  will  not  be  considered,  where  appel- 
lant did  not  except  to  such  refusal  In  propec 
time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1611-1619 ;  Dec.  Dig.  <S=» 
272;   Trial,  Cent.  Dig.  §  680.] 

2.  Dauaoes  «=»78  —  Bun-DiNO  Conteaox  — 
LiquinATED  Dakaobs— Penalty. 

A  provision  of  a  building  contract  that  the 
contractor  should  forfeit  $5  for  each  day  after  a 
certain  date  that  the  building  remained  uncom- 
pleted, was  a  provision  for  liquidated  damages 
rather  than  for  a  penalty,  where  it  api)eared 
that  the  damages  were  difficult  of  ascertainment, 
and  that  the  sum  stipulated  for  was  not  grossly 
disproportionate  to  the  amount  of  the  actual 
damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  157-163;   Dec.  Dig.  «=»78.] 

Appeal  from  District  Conrt,  Kaufman 
County;   F.  L.  Hawkins,  Judge. 

Action  by  George  Williams  against  Joe  R. 
Gillespie.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Lee  R.  Stroud,  of  Kaufman,  for  appellant. 
Hnffmaster  &  Huffmaster,  of  Kaufman,  for 
appellee. 

RATNET,  C.  3.  Appellee  Williams  sued 
appellant  GlUesple  for  a  balance  due  him  of 


,08,  for  the  construction  of  a  residence 
owned  by  appellant  Appellant  answered  ad- 
mitting a  balance  due  amounting  to  $423.37, 
but  claimed  damages  against  appellee  for 
failure  to  construct  said  building  according 
to  contract  and  for  delay  in  finishing  the 
building  within  the  time  agreed  upon.  Spe- 
cial issues  were  submitted  to  the  jury,  and 
upon  the  return  of  their  verdict  thereon 
judgment  was  rendered  in  fftvor  of  appel- 
lee for  $666.03.  A  motion  for  new  trial  by 
appellant  having  been  overruled,  he  appealed. 

[1]  The  first  and  second  assignments  com- 
plain of  the  refusal  of  the  court  to  submit 
special  charges  to  the  Jury.  The  appellant 
failed  to  except  to  this  action  of  the  court  In 
projper  time,  therefore  these  assignments  will 
not  be  considered  by  this  court 

[2]  In  the  contract  between  the  parties 
for  the  building  of  the  residence  and  after 
providing  for  the  completion  of  the  said 
building,  by  May  1,  1913,  It  further  provides 
that: 

"And  for  each  and  every  day  after  the  first 
day  of  May  that  the  buildini;  shall  remain  un- 
completed the  said  WlUiama  shall  forfeit  to 
said  Gillespie  the  sum  of  $5.00,  to  be  deducted 
from  the  contract  price  hereinafter  stated.'^ 

The  question  arose  on  this  provision  wheth- 
er It  constituted  and  fixed  an  absolute  sum 
in  favor  of  appellant,  or  was  It  a  mere  penal- 
ty, 1.  e.,  the  amount  of  damages  sustained  by 
appellant  to  be  ascertained  by  the  evidence? 
The  appellant  contends  that  the  contract  \m- 
der  the  evidence  clearly  shows  that  be  is  en- 
titled to  the  sum  specified  as  liquidated 
damages,  while,  on  the  other  hand,  the  ap- 
pellee contends  that  appellant  was  only  enti- 
tled to  such  sum  as  measured  by  the  rental 
value  of  the  premises  caused  by  the  delay. 
Appellant  pleaded  in  the  alternative  for  dam- 
ages in  the  event  the  conrt  held  that  under 
the  contract  he  was  not  entitled  to  forfeiture 
as  stipulated  In  the  contract  The  trial  court 
evidently  held  that  the  evidence  only  raised 
the  question  as  to  damages,  and  that  was 
to  be  measured  by  the  rental  value  of  the 
house.  This,  we  think,  is  shown  by  the  issue 
submitted  on  this  question,  which  was,  "What 
was  the  reasonable  rental  value  of  the  house 
in  question  from  May  1  to  September  5, 
19137"  This  was  the  only  issue  presented  by 
the  court  relating  to  the  question  of  for- 
feiture. In  this  we  think  the  court  erred. 
The  provision  of  the  contract  specifically 
states  that  the  forfeit  for  delay  shall  be  $5 
per  day.  If  not  completed  by  May  1st 
Whether  this  fixes  the  amount  as  liquidated 
damages  or  as  a  penalty  Is  a  question  for 
the  court's  determination,  and — 

"in  construing  this  contract  in  that  respect,  the 
subject-matter  contained  in  it  indicates  the  in- 
tention of  the  parties."  Farrar  v.  Beeman,  63 
Tex.  175. 

We  think  it  appears  from  the  evidence 
that  the  damages  that  flowed  to  appellant 
were  such  as  were  not  easy  of  ascertainment 
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and  the  snm  fixed  in  the  contract  will  be 
presumed  to  be  a  fair  estimate  for  the  com- 
pensation for  damages  that  would  accrue  to 
appellee  in  case  of  delay.  The  evidence 
shows  that  there  was  no  market  rental  value 
of  such  houses  In  Kaufman  county;  that 
there  was  Inconvenience  and  discomfort  in- 
curred by  appellant  caused  by  the  delay  in 
not  completing  the  building  and  by  reason 
of  loss  of  time  and  worry  in  superintending 
the  construction  of  the  building  after  the 
1st  of  May  and  until  September  5th.  It 
would  be  hard  to  estimate  in  money  what 
the  amount  of  damage  would  be  under  such 
circumstances.  We  do  not  think  it  can  be 
said  that  the  sum  fixed  bears  such  a  propor- 
tion to  the  actual  loss  as  to  construe  the 
contract  as  fixing  a  penalty.  In  Collier  t. 
Betterton,  87  Tex.  440,  28  S.  W.  467,  where 
the  consideration  for  constructing  a  build- 
ing was  $6,670,  it  was  held  that  $10  a  day 
was  approximately  a  very  large  sum  to  pay 
for  the  rent  of  a  house.  In  this  case,  how- 
ever, the  consideration  for  construction  was 
$8,200,  and  only  $5  a  day  fixed  for  delay. 
There  is  quite  a  difference  between  the  two. 
Besides,  in  that  case,  there  was  no  evidence 
as  to  damages  at  all,  while  there  was  evi- 
dence of  damages  as'  to  matters  other  than 
rent  in  the  Instant  case.  If  appellant  agreed 
that  the  beginning  of  the  work  should  be 
delayed  until  January  2Sth,  Instead  of  De- 
cember 26th,  then  appellee  would  be  entitled 
to  that  much  longer  time  for  the  completion 
of  the  house  and  the  appellant  allowed  $5  a 
day  for  the  time  delay  after  such  reduction. 
The  court  having  failed  to  construe  the 
contract  according  to  its  terms,  and  the  evi- 
dence not  showing  circumstances  warrant- 
ing a  different  construction,  we  think  the 
Judgment  not  warranted  by  the  evidence,  and 
it  is  reversed  and  the  cause  remanded. 


WIIySON  et  .al.  v.  DEARBORN  et  aL 
(No.  6755.) 

(Court    of    Civil    Appeals    of   Texas.      Dallas. 
Oct.   30,   1915.) 

1.  Mandamus  ®=»6— Conflict  with  Injunc- 
tion. 

Where  the  trial  court  made  final  an  order 
enjoininfr  a  sale  of  land  on  execution,  manda- 
mus to  compel  the  sheriff  to  levy  execution  will 
not  be  issued  until  the  order  is  set  aside. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  36;  Dec.  Dig.  «=»6.] 

2.  Husband     and     Wins     <S=87— Mabebed 
Women— Appeal  Bonds. 

A  married  woman,  not  even  with  the  con- 
sent of  her  husband,  can  legally  bind  herself 
as  surety  on  an  appeal  bond,  and  a  bond  on 
which  she  is  a  surety  may  be  refused. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ii  346-353,  798;  Dec.  Dig. 
*!»87.] 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  174  S.  W.  296. 


Adams  &  Stennis,  at  Dallas,  for  relators. 
J.  Ij.  Gammon,  of  Waxahachie,  for  respond- 
ents. 

RAINBT,  a  J.  [1]  This  is  a  motion  for 
rehearing  of  an  application  for  a  writ  of 
mandamus  in  cause  No.  6581,  174  S.  W.  296, 
which  application  was  refused  at  the  last 
term  of  this  court  This  motion  was  filed 
after  the  period  fixed  for  filing  of  motions  for 
rehearing  had  expired.  But  it  is  argued  that 
the  refusal  was  based  upon  false  and  per- 
jured testimony,  which  petitioners  claim  can 
be  shown  on  another  hearing.  This  would 
be  good  grounds  for  setting  aside  the  former 
Judgment  in  this  matter  and  a  rehearing 
thereof,  if  the  petition  itself  did  not  show 
it  would  be  a  useless  proceeding.  The  for- 
mer application  was  founded  on  the  charge 
that  Dearborn,  sheriff,  had  refused  to  levy 
an  execution  duty  issued  by  this  court  on 
certain  lands  pointed  out  by  this  applicant 
etc.  The  application  for  rehearing  shows 
that  said  executions  had  been  subsequently 
placed  in  the  hands  of  a  constable,  had  been 
duly  levied  on  the  said  land  and  advertised 
for  sale;  that  an  Injunction  had  been  pro- 
cured from  the  district  court  restraining  the 
sale  of  said  land,  by  virtue  of  said  execu- 
tion, which  Injunction  was  upon  hearing  per- 
petuated by  said  district  court  and  notice  of 
appeal  ^ven  by  applicant  The  Judgment  of 
the  district  court  perpetuating  the  bijunc- 
tlon  being  final,  it  precludes  the  issue  of  the 
writ  of  mandamus  by  this  court  tmtil  said 
Judgment  Is  set  aside  and  annulled. 

[2]  The  application  prays  in  the  event  that 
a  rehearing  Is  not  granted  on  the  former  ap- 
plication, that  a  mandamus  be  now  l^ued 
against  Carl  Tankersley,  district  clerk,  re- 
quiring him  to  approve  an  appeal  bond  ex- 
ecuted in  the  injunction  proceeding  by  ai^Ii- 
cants  as  principal,  with  P.  C.  Wylle  and 
Mary  Wilson  as  sureties.  It  was  shown  on 
the  hearing  of  this  issue  that  Mary  Wilson, 
one  of  said  sureties  on  said  appeal  bond, 
was  a  married  woman,  the  wife  of  J.  B.  Wil- 
son, and  the  refusal  to  approve  said  appeal 
bond  was  on  account  of  Mary  Wilson  being 
a  married  woman,  and  therefore  not  a  prop- 
er surety  under  the  law.  The  question  then 
arises.  Can  a  married  woman  legally  bind 
herself  as  surety  on  an  appeal  bond  with 
the  husband's  consent,  which  was  the  case 
In  this  Instance,  unless  in  a  matter  Involving 
her  contract  for  necessaries  or  her  separate 
property?  We  think  not  In  the  injunction 
proceedings  Mary  Wilson's  separate  property, 
uor  her  rights  as  a  married  woman,  were  In 
anyway  involved.  Under  the  law  a  married 
woman  cannot  make  a  valid  contract  binding 
upon  her  unless  for  necessaries  for  herself 
and  children,  or  for  the  benefit  of  her  sepa- 
rate estate.  The  Judgment  appeal«>d  from 
in  no  way  involving  a  contract  by  her  for 
necessaries  for  herself  nor  for  the  benefit  of 
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her  separate  pr(9)erty,  and  she  Incurred  no 
liability  on  the  appeal  bond. 

In  the  case  of  Crnger  v.  McCracken,  87 
Tex.  584,  30  S.  W.  537,  It  was  held  that  the 
signing  by  the  wife  of  an  appeal  bond  of 
the  husband  was  void,  which  ruling  is  di- 
rectly In  point  In  this  case,  and  adverse  to 
the  appellant's  contention. 

As  we  hold  under  the  law  that  Mary  Wil- 
son is  not  a  proper  surety  on  the  appeal  bond, 
should  we  hold  that  the  writ  of  mandamus 
should  Issue  against  the  clerk?  We  think 
not.  Our  statute  provides  that  to  perfect  an 
appeal  a  bond  with  two  good  and  sufficient 
sureties  should  be  tendered  to  the  clerk,  who 
shall  approve  the  same.  The  duty  of  ap- 
proving said  appeal  bond  Is  Imposed  upon 
the  clerk  when  the  two  sureties  are  good  and 
sufficient.  Sadt  being  his  duty,  he  would  vio- 
late the  law  to  aiq;>n>ve  a  Ixmd  not  complying 
with  its  requirements.  Mary  Wilson  being  a 
married  woman,  she  Is  not  Qualified  under 
the  circumstances  of  this  case,  and  the  clerk 
was  justified  in  not  approving  the  bond,  and 
the  mandamus  is  denied. 

The  motion  la  overruled. 


BRADEN-ZANDBB  CONST.  CO.  et  at  v. 
SENG.     (No.  5631.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Nov.  10,  1015.) 

1.  Saues  <S=»28&— Wakkahty— Waivkb  by  Re- 
tention OF  Goods. 

Where  a  chattel  mortgage  aecuring  the 
price  of  a  cement  mixer  contained  the  provision 
that  the  buyers  agreed  to  give  the  machine  a 
fair  trial  within  ten  days  after  receiving  It,  and, 
if  it  was  found  not  to  have_  the  claimed  capacity, 
or  they  were  not  fully  satisfied  with  it  in  every 
respect,  they  should  have  the  right  to  refuse  it 
by  notifying  the  seller's  agent  of  their  inten- 
tion to  do  so,  the  buyers,  by  not  rejecting  the 
mixer  tor  breach  of  warranty  as  to  its  capacity 
witiiin  the  ten-day  period,  waived  their  right  to 
thereafter  reject  on  such  ground. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S§  817-823;    Dec  Dig.  «=>288.] 

2.  Sales     «=»287— Contraci^Modification. 

Where  the  chattel  mortgage,  executed  by 
the  buyers  of  a  cement  mixer  to  secure  the  price, 
stipulated  that  they  should  reject  for  breach  of 
warranty  as  to  capacity  within  ten  days,  and 
the  agent  of  the  seller,  by  his  requests  and  prom- 
ises that  they  might  return  it,  if  unsatisfactory, 
later  than  that,  caused  the  buyers  to  forego 
their  right  to  reject  within  such  period,  such 
agent,  in  suit  on  the  purchase-money  notes  as- 
s^ned  liim  by  his  principal,  the  seller  ot  the 
mixer,  could  not  be  beard  to  say  that  he  was  not 
bound  to  permit  rejection  of  the  mixer  after 
the  ten-day  period  upon  its  failing  to  give  satis- 
faction, since  a  subsequent  agreement  altering 
the  terms  of  a  written  contract  may  be  made  by 
by  parol. 

lEd.  Note.— For  other  coses,  see  Sales,  Cent. 
Dig.  H  Sll-816 ;  Dec.  Dig.  «S=»287.] 

Appeal  from  Bexar  County  Court  for  CMl 
Gases ;   John  H.  Clark,  Judge. 

Action  by  W.  S.  Seng  against  the  Braden- 
Zander  C<Hi8tmctlon  Company  and  others. 


Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed,  and  cause  remanded. 

T.  H.  Ridgeway,  of  San  Antonio,  for  appel- 
lants. Geo.  M.  Mayer,  of  San  Antonio,  for 
appellee. 

MOURSTTND,  J,  Appellee  Seng  sued  ap- 
pellants upon  five  promissory  notes,  and  to 
foreclose  a  chattel  mortgage  upon  a  cement 
mixer  and  appliances.  The  notes  were  pay- 
able to  Waterloo  Cement  Madilnery  Corpora- 
tion, and  Indorsed  by  said  company  to  appel- 
lee, who  was  agent  for  the  company  in  the 
transaction  Involving  the  sale  of  the  cement 
mtzer  to  appellants  and  the  execution  of  the 
notes  and  mortgage. 

Appellants  pleaded  that  the  chattel  mort- 
gage contained  the  following  provision: 

"It  is  understood  by  me  that  you  guarantee 
that  tliis  mixer  has  the  capacity  claimed  above. 
I  agree  to  give  this  machine  a  thorough  and  im- 

Fartial  trial  within  ten  days  after  receiving  it. 
f  it  has  not  the  caj^acity  claimed  above,  or  I 
am  not  then  fully  satisfied  with  it  in  every  other 
particular,  I  am  to  have  the  right  to  refuse  it 
b^y  notifying  you  within  said  time  of  my  inten- 
tion to  do  so,  in  which  event  you  are  to  give  me 
shipping  instructions  and  refund  to  me  all  pay- 
ments made  by  me  on  said  machine,  including 
freight." 

They  pleaded  further  that  Immediately  aft- 
er receiving  said  mixer  they  gave  it  a  fair 
trial,  and  found  that  it  did  not  have  the  ca- 
pacity of  five  cubic  feet  per  batch,  and  would 
not  t>erform  the  work  as  warranted  by  the 
company,  and  that  they  were  not  then  fully 
satisfied  with  it  in  every  other  particular; 
that  they  notified  Seng  and  the  company  of 
these  facts  within  ten  days  from  the  time 
they  received  the  machinery ;  that  they  were 
prevailed  upon  by  Seng  to  keep  the  mixer 
and  give  it  further  trials,  and  pursuant  to  bis 
requests  they  did  retain  the  same  and  gave 
It  numerous  trials,  but  always  found  that 
it  did  not  have  the  capacity  warranted,  and 
they  were  dissatisfied  with  it,  and  they  so 
notified  Seng;  that  at  Seng's  request  they 
tried  it  up  to  some  time  in  July,  1913,  when 
they  refused  to  try  it  further. 

The  court  Instructed  a  verdict  in  favor  of 
appellee. 

[1]  There  was  evidence  ou  the  part  of  ap- 
pellants raising  the  Issue  whether  the  mixer 
had  the  capacity  warranted,  but,  as  they 
pleaded  they  knew  within  the  ten-day  period 
that  it  did  not  have  such  capacity.  It  seems 
they  waived  their  right  to  reject  it  on  that 
ground  by  failing  to  do  so  within  ten  days. 
No  amount  of  trials  could  increase  the  ca- 
pacity thereof,  and  It  cannot  be  contended 
that  any  persuasions  or  request.s  on  the  part 
of  Seng  caused  appellants  to  fall  to  reject 
the  mixer  ca  the  ground  of  want  of  capacity 
of  five  cubic  feet  per  batch. 

On  the  issue  whether  the  mixer  was  satls- 
fiictory  Zander  testified: 

"The  notes  and  mortgage  were  not  executed 
on  the  11th  day  of  May ;  they  were  executed  a 
few  days  after  that.    After  Joe  Slavin  got  the 
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mixer  to  nmnlnc  a.  little,  Mr.  Seng  called  for 
a  settlement,  and  I  told  him  that  we  were  not 
satisfied  with  the  mixer,  bat  he  stated  that  the 
mixer  w&g  new  and  after  it  waa  worlced  a  little 
wliile  it  would  run  better  and  would  l>e  all  right 
and  for  us  to  go  ahead  and  make  the  first  pay- 
ment and  execute  the  notes,  and  he  would  see 
that  the  mixer  would  run  all  right.  We  then 
decided  to  give  the  machine  a  further  trial  be- 
fore rejecting  it.  We  then  made  the  first  pay- 
ment and  executed  the  notes  and  the  mortgagr'. 
He  dated  them  back  to  cover  the  time  we  had 
the  mixer.  After  that  the  mixer  would  not  work 
well,  and  I  went  to  Mr.  Seng  again  and  told 
him  about  the  matter  and  told  him  that  it  was 
unsatisfactory.  I  did  this  several  times  within 
the  ten  days  after  the  notes  were  executed  and 
within  ten  days  after  the  date  of  the  notes,  and 
Mr.  Seng  stated  that  the  machinery  was  new 
and  would  get  limbered  up  after  It  waa  worked 
a  while,  and  would  be  all  right.  He  asked  me 
to  not  turn  the  machinery  back  to  him,  as  it 
would  become  known  and  would  injure  him  in 
business  in  San  Antonio,  and  upon  his  state- 
ments and  requests  we  continued  to  try  to  oper- 
ate the  mixer.  I  went  to  him  several  times  after 
that  and  told  him  that  it  was  not  satisfactory, 
and  each  time  he  would  persuade  me  to  keep  it 
and  try  it  again.  Mr.  Braden  wanted  to  turn 
the  machinery  back  long  before  we  quit  using  it. 
When  the  first  note  became  due  Mr.  Seng  asked 
for  a  settlement.  I  told  him  that  the  machinery 
was  unsatisfactory,  and  that  we  did  not  want 
to  pay  the  note;  that  we  did  not  want  to  have 
to  sne  foreign  corporations  to  get  oar  money 
back,  and  if  we  had  to  sue  to  get  our  money 
back,  we  wonld  have  to'  sue  in  the  federal 
court,  and  I  did  not  want  to  do  that  Mr.  Seng 
stated  that  he  lived  in  San  Antonio,  and  stated 
that  he  would  make  everything  all  right.  I  paid 
the  note,  $48,  and  interest,  under  protest  1 
was  persuaded  to  do  this  by  Mr.  Seng.  He  stat- 
ed that  the  machinery  would  work  all  right,  and 
if  it  did  not  work  all  right  he  would  make  every- 
thing all  right" 

[2]  Tbis  testimony  raised  the  issue  wheth- 
er Seng  waived  the  clause  requiring  appel- 
lants to  give  notice  within  ten  days  of  their 
refusal  of  the  mixer  on  the  ground  that  they 
were  not  fully  satisfied  with  It  in  every  par- 
ticular. It  cannot  be  contended  that  a  snb- 
seqaent  agreement  altering  the  terms  of  a 
written  contract  cannot  be  made  by  paroL 
Xf  Seng,  by  his  requests  and  promises,  caus- 
ed appellants  to  forego  their  right  to  reject 
the  mixer  within  ten  days,  he  cannot  be 
heard  to  say  that  he  will  not  be  bound  to 
permit  Its  rejection  when  It  falls  to  give  sat- 
isfaction, although  appellants  did  Just  what 
he  asked  them  to  do. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


FT.  WORTH  &  0.  C.  RT.  CX).  t.  DECATUR 
COTTON  SEED  OIL  CO.     (No.  8213.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
July  3,  1915.) 

1.  RAII.B0ADS  ®=»411— Fences— STATtJT«. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
C603,  declaring  that  every  railroad  company 
sliall  be  liable  to  the  owner  for  the  value  of  all 
stock  kille<l  or  injured  by  tlie  locomotives  and 
cars  of  such  company  In  running  over  their 
respective  railways,  that  such  liability  shail  ex- 
ist in  counties  which  adopt  the  stock  law,  pro- 
hibiting the  running  at  large  of  domestic  ani- 


mals, bat  that  If  tha  railroad  right  of  way  is 
fenced,  the  company  shall  be  liable  only  for 
injuries  resulting  from  a  want  of  ordinary  care, 
has  no  application  to  the  switchyards  and  sta- 
tion grounds,  where  the  fencing  of  the  trat^ 
would  endanger  the  safety  of  tlie  railroad  com- 
pany's employes  in  coupling  and  onooupling 
cars. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  il  140fr-1460:   Dec.  Dig.  «=3411.] 

2.  Aniuals  «=>50— Stock  Laws— Violation. 

Where  cattle  escaped  from  the  owner's 
inclosure  through  no  fault  of  his,  be  "was  not 
([uilty  of  a  violation  of  the  stock  law  prohibit- 
ing the  running  at  large  of  animals. 

[Ed.  Note. — For  other  cases,  sec  AnimaU^ 
Cent.  Dig.  ||  148-167;   Dec.  Dig.  «=»60.] 

3.  Ratlkoads  €=»447— Injuries  to  AmxAia 
ON  Tbacks — Actions— Instructions. 

In  an  action  against  a  railroad  company  tar 
the  lulling  of  cattle,  the  company  contended 
that  the  cattle  were  either  killed  at  a  puldic 
ci-ossing  or  while  In  its  switchyards,  which, 
under  Vernon's  Sayles'  Ann.  Oiv.  St  1014, 
art  6603,  need  not  Ira  fenced.  The  accident 
occurred  within  the  limits  of  a  town  whose  ordi- 
nances forbade  the  running  at  large  of  domestic 
animals,  and  the  stock  law  was  also  in  forcq 
therein.  The  jury  were  diarged  that  if  the 
cattle  were  not  running  at  large  with  the  con- 
sent and  knowledge  of  the  owner,  then  judg- 
ment should  be  against  the  railroad  company. 
Held,  that  the  charge  was  erroneous  in  allow- 
ing a  verdict  against  the  company,  though  the 
injury  might  have  occurred  on  the  public  road, 
or  in  the  yards,  which  need  not  have  been 
fenced. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  H  1642-1650;    Dec.  Dig.  ®=>M7.] 

4.  Trtai.  9=>296— iNaTRucnoNs— Cubs  or  Eb- 

BOBS. 

Where  an  instruction,  purporting  to  gen- 
erally define  the  rights  of  the  parties,  omits  de- 
fenses, the  fact  that  other  instructions  pre- 
sent those  defenses  will  not  cure  the  error. 

[Ed.  Note. — For  other  cases,  see  Trial.  Cent 
Dig.  H  70&-713,  716,  716,  7lS;  Dea  Dig.  «=» 
296.] 

6.  Ratlboads  9=3415— In jubieb  to  Aniuals 

ON  Tbacks — Ordinances. 

Where  a  municipal  ordinance,  prohibiting 
the  running  at  large  of  domestic  animals,  is 
enforced,  a  railroad  company  is  under  no  obli- 
gation to  keep  a  lookout  for  trespassing  animals 
on  its  tracks  in  a  switchyard  which  ia  not,  by 
statute,  required  to  be  fenced. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  147ft-1482;   Dec.  Dig.  «=9415.1 

6.  Tbtal  ®=j250— Injuries  to   Aniuals  car 
Tracks— Actions — Instbuctionb. 

A  charge  on  the  duty  of 'a  railroad  com- 
pany to  give  the  crossing  sinials  prescribed  by 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  6564, 
is  not  appropriate  in  an  action  for  the  tnlling 
of  cattle,  unless  they  were  killed  on  a  crossing. 

gi(\.  Note. — For  other  cases,  see  Trial,  Cent 
..  is  584-686;   Dec.  Dig.  <S=»250.] 

7.  RatI.BOADS  4=>442— InjTTHIBS  TO  OATn»- 

Actions— Evidence. 

In  an  action  for  the  killing  of  cattle  on 
railroad  tracks,  evidence  as  to  where  they  were 
struck,  based  on  the  evidences  found  on  the 
gronnd,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1596-1607;   Dea  Dig.  *=»442.J 

8.  Affeai,  and  B&bob  «ss1050  —  Review  — 
Hariiless  Error. 

The  admission  of  testimony  as  to  whether 
a  railroad  track  waa  fenced  at  a  point  other 
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than  the  place  of  the  accident  is  harmleas,  in 
an  action  for  the  killing  of  cattle. 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  1068^  1069,  41B8-4167, 
4106;   Dec.  Dig.  <8s>i050.] 

9.  Tbial  ®=3263— iNJUBixa  to  OattU)— Ac- 
tions—Instvugtions. 

Where  a  railroad  company  claimed  that  the 
cattle  were  killed  either  on  a  public  crossing 
or  in  Its  switchyards,  whidi  were  not  required 
to  be  fenced^  a  charge  that  verdict  should  be 
for  plaintiff  if  the  place  of  the  accident  was  not 
fenced,  unless  it  was  within  defendant's  switch 
limits,  is  subject  to  criticism,  as  tending  to 
ezdnde  the  defense  that  the  cattle  were  struck 
on  the  public  road. 

[Ed.  Note.— For  other  cases,  see  Trial.  Oent 
Dig.  K  61S-623;   Dec.  Dig.  «=»263.] 

10.  RAtLBOADS  «=»447— iNJTmiMJ  TO  Cattlt— 

Actions— iNBTBUcnoNB. 

In  an  action  for  the  killing  of  plaintiff's 
cattle,  a  charge  that  If  defendant  was  not 
required  to  fence  Its  tracks  at  the  place  where 
the  cattle  were  hit,  yerdict  should  be  for  it, 
ucless  its  agents  and  employes  failed  to  use, 
in  operating  the  train,  such  care  as  persons  of 
ordinary  prudence  would  have  exercised,  is  too 
general  in  its  terms,  because  it  would  permit 
l^e  jury  to  construe  as  negligence  the  failure 
of  the  operatives  of  the  train  to  keep  a  lookout 
for  cattle,  or  to  give  signals  to  frighten  them 
in  the  event  of  their  presence,  though  the  ac- 
cident happened  at  a  place  where  the  tracks 
were  not  required  to  be  fenced. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {$  1642-1650;   Dec.  Dig.  <3=»447.] 

11.  Trial   *=»261  —  iNSTBtJCTioNB— Applioa- 
Bii.iTy  TO  Issues. 

A  requested  charge  that  there  was  no  evi- 
dence showing  the  train  was  being  run  at  ex- 
cessive speed  is  properly  refused,  in  an  action 
for  ItiUing  cattle,  where  excessive  speed  was 
rot  made  a  basis  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  587-505;  Dec.  Dig.  «=»251.] 

Appeal  from  Wise  County  Court;  B.  M. 
Allison,  Judge. 

Action  by  the  Decatnr  Cotton  Seed  Oil 
Company  against  the  Ft  Worth  &  Denver 
City  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Thompson  ft  Barwlse,  of  Ft.  Worth,  and 
McMurray  &  Gettya,  of  Decatur,  for  appel- 
lant. L.  D.  Ratllff,  R.  P.  Spencer,  Jr.,  and 
W.  C.  Shults,  all  of  Decatur,  for  appellee. 


DUNKLIN,  J.  Four  bead  of  cattle  belong- 
ing to  the  Decatur  Cotton  Seed  Oil  Company 
escaped  from  its  feed  pens  near  Its  oil  mill 
in  the  town  of  Decatur  at  night,  and,  as  a 
result  of  being  struck  by  a  train  of  the 
Ft.  Worth  &  Denver  City  Railway  Company 
within  the  corporate  limits  of  the  town,  and 
at  a  point  where  the  railway  was  not  fenced, 
two  of  them  were  killed  outright,  and  the 
other  two  were  so  badly  Injured  that  they 
afterwards  died.  The  owner  instituted  this 
suit  against  the  railway  company  to  recover 
damages  for  the  value  of  the  animals,  and 
from  a  Judgment  in  favor  of  the  plaintiff,  the 
defendant  has  appealed. 

In  its  amended  original  petition  plaintiff 


predicated  Its  claim  for  damages  upon  allega- 
tions of  negligence  in  the  excessive  speed  of 
the  train,  in  violation  of  an  ordinance  of  the 
city  of  Decatur,  in  a  failure  of  the  operatives 
of  the  train  to  keep  a  proper  lookout  for  the 
animals  and  in  falling  to  ring  the  bell  and 
blow  the  whistle,  as  required  by  law.  In  Its 
answer  defendant  denied  the  allegations  of 
negligence  referred  to,  and  further  pleaded 
negligence  on  the  part  of  the  plaintiff  in  per- 
mitting the  cattle  to  escape  from  the  pens 
and  wander  upon  the  track.  Defendant  fur- 
ther alleged  that  the  accident  occurred  with- 
in its  switch  limits  in  the  town  of  Decatur, 
at  a  place  regularly  used  by  its  employes  in 
coupling  and  uncoupling  cars;  that  the 
track  was  not  fenced  at  that  place,  and  de- 
fendant was  not  required  by  law  to  fence 
the  same,  by  reason  of  the  fact  that  so  to 
do  would  endanger  and  impede  Its  employes 
in  the  performance  of  the  services  nee- 
eesaiy  to  couple  and  uncouple  the  cars. 
Defendant  also  alleged  that  the  cattle 
were  killed  at  a  public  road  crossing,  and  de- 
nied that  it  was  guilty  of  any  of  the  negli- 
gence charged  In  the  petition.  By  a  supple- 
mental petition  plaintiff  denied  that  the  ac- 
cident happened  at  a  public  road  crossing, 
or  within  defendant's  switch  limits,  and  spe- 
cially alleged  that  at  the  place  of  the  acci- 
dent the  defendant  was  required  ity  law  to 
fence  its  right  of  way. 

There  was  evidence  tmdlng  to  support  the 
defendant's  allegation  that  the  cattle  were 
struck  on  a  public  road  crossing,  and  the  fur- 
ther allegation  that  if  not  at  such  crossing, 
then  they  were  struck  within  the  defendant's 
switch  limits  tn  the  town  of  Decatur,  where 
it  was  necessary  to  leave  the  track  unfenced 
in  order  to  enable  its  employte  to  couple  and 
uncouple  cars  with  safety  and  without  ob- 
struction. Plaintiff  Introduced  evidence  tend- 
ing to  negative  those  allegations..  According 
to  testimony  offered  by  the  plaintiff,  the 
cattle  were  killed  north  of  the  public  road 
crossing. 

Upon  the  issue  whether  or  not  in  approach- 
ing said  public  road  crossing  the  statutory 
signals  required  of  locomotives  were  given 
in  the  manner  prescribed,  the  evidence  was 
conflicting. 

It  was  agreed  by  counsel  for  both  parties 
upon  the  trial  that  at  the  time  of  the  acci- 
dent Decatur  was  a  duly  Incorporated  town, 
having  then  in  full  force  and  effect  a  city 
ordinance  prohibiting  cattle  from  running  at 
large  within  its  corporate  limits,  and  pre- 
scribing a  penalty  against  owners,  or  those 
having  the  cattle  in  charge,  for  permitting 
them  to  run  at  large  in  violation  of  that  or- 
dinance; that  said  ordinance  was,  at  the 
time  in  question,  being  enforced  by  the  offi- 
cers of  the  city  of  Decatur,  and  that  the  place 
of  accident  was  within  the  corporate  limits 
of  said  town. 

[t-4]  As  amended  In  the  year  1905,  article 
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6603,  Vernon's  Sayles'  Texas  Clrll  Statutes, 
reads: 

"Each  and  every  railroad  company  shall  be 
liable  to  the  owner  for  the  valne  of  all  stock 
killed  or  injured  by  the  locomotives  and  cars 
of  snob  railroad  company  in  running  over  their 
respective  railways,  which  may  be  recovered  by 
suit  before  any  court  having  competent  jurisdic- 
tion of  the  amount  Such  liability  shall  also 
exist  in  counties  and  arubdivisions  of  counties 
which  adopt  the  stock  law  prohibiting  the  run- 
ning at  large  of  horses,  mules,  jacks,  iennets 
and  cattle ;  provided,  however,  that  in  all  cases, 
if  the  railroad  company  fence  its  road,  it  shall 
only  be  liable  for  injury  resulting  trom  a  want 
of  ordinary  care." 

Before  being  amended  tbe  original  article 
did  not  contain  tlie  provision — 
"sorb  liability  shall  also  exist  in  counties  and 
tobdivisions  of  counties  which  adopt  the  stock 
law  prohibiting  the  mnning  at  large  of  horses, 
males,  jacks,  jennets  and  cattle." 

WUle  the  statute  quoted  does  not,  In  spe- 
cific terms,  require  the  railroad  company  to 
fence  Its  trade,  it  Is  usually  referred  to  tn 
the  decisions  as  having  that  effect,  since,  In 
the  absence  of  a  complianoe  with  that  stat- 
ute, the  railway  company  is  held  liable  as  an 
insurer  against  loss  for  the  killing  of  cattle 
upon  Its  tra<A  by  its  trains.  According  to  the 
well-established  rule  of  our  declsl<»i8,  that 
statute  has  no  application  within  the  switch 
limits  of  a  railway  company  at  and  around 
its  stations,  where  the  fencing  of  the  track 
would  endanger  the  safety  of  its  employes 
In  coupling  and  uncoupling  cars,  and  would 
Impede  their  movements  in  performing  ttiat 
service.  See  Tex.  Cen.  R.  R.  Co.  v.  Hico  Oil 
MUl,  126  S.  W.  628;  I.  *  Q.  N.  By.  Co.  ▼. 
Cocke,  64  Tex.  151 ;  I.  &  G.  N.  Ry.  Co.  v.  Dun- 
ham, 68  Tex.  231,  4  S.  W.  472,  2  Am.  St  Rep 
484. 

According  to  evidence  offered  by  the  plain- 
tiff, the  cattle  escaped  from  the  inclosure 
through  no  fault  <mi  the  part  of  the  owner. 
In  T«cas  &  Padflc  Ry.  Co.  v.  Webb,  102  Tex. 
210,  114  S.  W.  1171,  it  was  held  that  under 
such  circumstances  the  owner  would  not  be 
guilty  of  a  violation  of  the  stock  law  prohib- 
iting the  running  at  large  of  animals  In  dis- 
tricts which  had  adopted  the  stodc  law.  Up- 
on the  trial  of  the  present  suit  the  following 
Instruction  was  given  the  jury  by  the  court: 

"Now,  if  you  find  and  believe  from  the  evi- 
dence that  said  cattle  were  running  at  large  in 
the  city  of  Decatur,  Tex„  in  violation  of  a  city 
ordinance  of  the  city  of  Decatur,  Tex.,  prohibit- 
ing cattle  from  running  at  large,  with  the 
knowledge  and  consent  of  the  plaintiff,  and  in 
violation  of  said  city  ordinance,  then  yon  will 
find  for  the  defendant  On  the  other  hand,  if 
you  find  and  believe  from  the  evidence  that 
said  cattle  were  not  mnning  at  lar^e  with  the 
knowledge  and  consent  of  the  plautiff,  then 
in  that  event  you  will  find  for  the  plaintiff." 

Error  has  been  assigned  to  the  latter  por- 
tion of  that  instruction.  In  effect,  that  if  tbe 
cattle  were  not  running  at  large  with  the 
knowledge  and  consent  of  the  plaintiff,  then 
a  verdict  should  be  returned  in  plaintiff's  fa- 
vor. One  of  the  criticisms  presented  to  that 
Instruction  is,  in  effect,  that  it  excluded  all 
other  defenses  to  the  suit  save  and  except 


the  one  that  plaintiff  violated  an  ordinance 
of  the  <dty  of  Decatur  by  permitting  Its  cat- 
tle to  run  at  large.  We  are  of  the  opinion 
that  this  assignment  should  be  sustained  for 
the  reasons  stated  in  the  objection  thereto 
just  noted.  If  the  animals  were  struck  upon 
a  public  road  crossing,  or  at  a  place  within 
the  switch  limits  of  the  defendant  company 
where  the  safety  of  its  employes  required  the 
track  to  be  unfenced,  then  article  6603  of  the 
statutes,  quoted  above,  would  have  no  appli- 
cation, and  in  order  to  entitle  plaintiff  to  a 
recovery,  it  would  be  necessary  for  it  to  sus- 
tain some  of  the  allegations  of  negligence 
shown  in  its  petition.  And  it  is  no  answer  to 
this  assignment  that  those  defenses  were  sub- 
mitted in  other  portions  of  the  charge,  since 
it  cannot  be  determined  which  of  the  con- 
flicting instructions  was  observed  by  the  Juiy. 
S.  K.  Ry.  Co.  V.  Sage,  98  Tex.  438,  84  S.  W. 
814;  Burgher  v.  Flooie,  174  8.  W.  819,  by 
our  Supreme  Court 

[I]  Another  paragraph  of  the  court's  charge 
reads: 

"Should  you  find  and  believe  from  the  evi- 
doice  that  the  trade  at  said  place  was  not 
required  to  be  fenced,  but  further  find  that  de- 
fendant's agents  and  employes  did  not  use  such 
care  in  keeping  a  lookout  ahead  of  the  train, 
and  blow  the  whistle  and  ring  the  bell,  as  a  per- 
son of  ordinary  prudence  would  have  done  nnder 
the  same  or  such  circumstances,  and  that  such 
failure,  if  any,  was  the  proximate  cause  of  the 
striking  of  said  cattle,  killing  and  causing  the 
same  to  be  killed,  then  yoo  will  find  for  the 
plaintiff," 

One  of  the  criticisms  presented  to  this 
charge  is  that  as  the  cattle  were  trespass- 
ers upon  the  track  within  the  corporate 
limits  of  the  city  of  Decatur  in  violation  of 
the  dty  ordinance,  the  operatives  of  the 
train  had  the  right  to  assume  that  the  ani- 
mals would  not  be  at  large  upon  the  trade 
in  violation  of  that  ordinance,  and  it  owed 
no  duty  to  keep  a  lookout  for  the  purpose 
of  discovering  whether  or  not  the  cattle 
were  on  the  track,  or  to  blow  the  whistle 
or  ring  the  bell  in  order  to  frighten  them 
away  before  their  presence  was  discovered. 
By  another  assignment  apiiellant  complains 
of  the  refusal  of  its  requested  instruction 
No.  3,  presenting  that  theory  of  the  law.  As 
noted  already,  it  was  agreed  upon  the  trial 
that  the  ordinance  had  been  enforced,  and  we 
have  been  cited  to  no  evidence  in  the  record 
tending  to  show  that  cattle  might  reason- 
ably be  expected  upon  the  track  at  the  time 
in  controversy.  Under  those  circumstances 
we  are  of  the  opinion  that,  if  at  the  plaL« 
where  the  accident  happened,  the  railway 
company  was  not.re<iuired  to  fence  its  track, 
then  it  owed  no  dut^  to  beep  a  lookout  to 
discover  the  presence  of  the  animals  upon 
the  track,  or  to  give  signals  to  frighten  them 
away  upon  the  suppoiiltion  that  they  might 
be  there,  but  without  any  knowledge  of  that 
fact,  and  that  the  extent  of  the  liability  of 
the  company  under  such  circumstances  would 
be  for  negligence  in  failing  to  avoid  injur- 
ing the  cattle  after  their  presenoe  upon  or 
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near  the  track  had  been  dlacovered,  as  pre* 
Rented  In  tbe  requested  Instruction  last  re- 
ferred to.  See  F.  W.  &  R.  Q.  Ry.  Ot>.  t. 
Hudgens,  43  Tex.  Civ.  App.  201,  94  S.  W.  3T8 ; 
M.,  K.  &  T.  Ry.  Ca  t.  Byrd,  124  S.  W.  738; 
L  &  O.  N.  Ry.  Co.  v.  Cocke,  64  Tex.  157; 
Railway  Co.  t.  Dunham,  68  Tex.  231,  4  8.  W. 
472,  2  Am.  St  Rep.  484. 

[8]  The  court  gave  in  charge  to  the  Jury 
the  provision  contained  In  article  6564,  Ver- 
non's Sayles'  Texas  Civ.  Stat.,  relative  to 
the  duty  of  railway  companies  In  approadi- 
ing  a  public  road  or  street  to  ring  the  bell 
and  blow  the  whistle  at  least  80  rods  before 
tbe  locomotive  reaches  the  crossing.  In  no 
event  would  that  instruction  be  applicable 
Tinless  the  cattle  were  killed  on  the  public 
crossing,  and,  if  applicable  at  all  in  the  pres- 
ent suit,  Its  force  might  be  overcome  by  the 
contributory  negligence,  if  any,  on  tbe  part 
of  tbe  plaintiff  in  permitting  its  cattle  to 
nm  at  large  In  violation  of  the  ordinance  of 
the  dty  of  Decatur. 

[7]  There  was  no  reversble  error  In  permit- 
ting tbe  witness  Moss  to  testify  where  the 
cattle  were  struck,  as  complained  In  tbe, 
first  assignment.  While  It  is  true  that  he 
did  not  see  them  when  tbey  were  injured, 
yet  be  based  those  answers  upon  the  evidenc- 
es found  upon  the  ground,  which,  if  true, 
wonld  leave  no'  doubt  as  to  where  tbe  cattle 
were  struck. 

[I]  While  the  testimony  of  the  witness 
Grover  Oats,  which  was  to  tbe  effect  that 
tbe  right  of  way  north  of  the  depot  is  fenced 
up  to  the  switches,  may  not  have  been  ad- 
missible over  tbe  objection  that  it  was  ir- 
relevant, the  accident  having  happened  south 
of- the  depot,  yet  we  fail  to  see  how  it  was 
prejndicial  to  appellant. 

[•]  By  another  assignment  tbe  Jury  were 
told,  in  effect,  that  if  the  defendant's  track 
at  tbe  place  of  the  accident  was  not  fenced, 
a  verdict  should  be  returned  for  tbe  plain- 
tiff. In  the  absence  of  a  further  finding  that 
such  place  was  within  defendant's  switch 
limits  where  the  track  was  not  required 
to  be  fenced.  There  was  some  testimony  to 
tbe  effect  that  the  cattle  were  struck  at  a 
public  road  crossing.  The  instruction  is  pos- 
sibly subject  to  the  criticism  that  the  Jury 
might  have  been  misled  to  exclude  the  de- 
fense that  the  cattle  were  struck  on  the  pub- 
lic road  crossing,  and  upon  another  trial  tbe 
instmctlon  should  be  so  framed  as  to  avoid 
that  criticism. 

[10]  Another  paragraph  ot  the  conrt's 
charge  reads: 

"In  the  event  that  the  defendant  was  not  re- 
quired to  fence  its  track  at  the  place  where 
said  cattle  were  hit  and  killed,  and  crippled 
and  wounded  so  that  tbey  had  to  be  killed  if 
tbey  were,  then  yon  will  find  for  the  defendant, 
nnlcss  you  further  find  that  the  agents  and  em- 
ployes of  the  defendant  failed  to  use,  In  oper- 
ating defendant's  train,  such  care  as  a  person 
of  ordinary  prudence  wonld  have  exercised 
under  the  same  or  like  drcnmstances." 


This  Instruction  was  too  general  in  its 
terms,  and  would  permit  tbe  Jury  to  construe 
as  negligence  the  failure  of  tbe  operatives  of 
the  train  to  keep  a  lookout  for  cattle,  and  to 
ring  the  bell  and  blow  the  whistle  in  order 
to  frighten  them  in  the  event  of  their  pres- 
ence, but  before  such  presence  was  discover- 
ed, even  though  the  accident  happened  at  a 
place  where  the  statute  did  not  require  the 
track  to  be  fenced,  and  was  erroneous  for 
tbe  reasons  already  given. 

[11]  There  was  no  reversible  error  In  re- 
fusing to  give  the  defendant's  requested  In- 
struction, to  the  effect  that  there  was  no 
evidence  to  show  that  the  train  was  running 
at  an  excessive  rate  of  speed  at  the  time  of 
the  accident,  since  that  issue  was  not  submit- 
ted to  the  Jury  as  a  basis  for  recovery. 

Our  views  on  questions  presented  in  other 
assignments  are  snfliclently  indicated  In  tbe 
foregoing  conclnsions,  and  a  further  discus- 
sion thereof  is  unnecessary. 

For  the  reasons  indicated,  tbe  Judgmoit 
la  reversed,  and  ther  cause  remanded. 


CITY  OF  BROWNSVirXlO  v.  TUMLINSON. 
(No.  8510.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Oct.  20.  1915.    On  Motion  for  Re- 
hearing, Nov.  17,  1915.) 

1.  PuEADiNO  <S=  183— Supplemental  Answkb 
— ^Necessity. 

Where  a  supplemental  petition  consisted 
solely  of  exceptions  and  denials,  and  alleged  no 
new  matter,  there  was  no  place  in  the  pleadings 
for  a  supplemental  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  889-396;   Dec.  Dig.  «8=>183.] 

2.  Apfkal  and  ERBoa  i&=>1041  —  HABitucss 
Erbob — Amendment  of  Pleadings. 

Where  a  pleading  sought  to  be  filed  by  de- 
fendant after  its  announcement  of  ready,  al- 
though styled  a  supplemental  answer,  was  in 
response  to  the  amended  original  petition  and 
was  therefore  an  amendment,  and  the  court  per- 
mitted defendant  to  file  a  trial  amendment,  set- 
ting up  new  matter  in  defense  of  plaintiff's  suit, 
it  did  not  appear  that  defendant  was  injured  by 
the  court's  refusal  to  permit  defendant  to  with- 
draw its  announcement  of  ready  in  order  to 
file  such  so-called  supplemental  answer. 

[ISd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4106-4109 ;  Dec.  Dig.  <8=> 
1041.] 

3.  PlEADINO  «s>199  — DEinTBBEB— TnOB  TOB 

Demurreb. 

If  a  general  demurrer  is  well  taken,  it 
should  be  sustained  at  any  stage  of  tbe  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  fS  464-469;    Dec.  Dig.  «=»199.] 

4.  Appeal  and  Ebrob  €=31040  —  Harmless 
Error— Refusal  to  Rule  on  Demurrer. 

Defendant  cannot  complain  of  tbe  court's 
refusal  to  rule  on  a  general  demurrer,  unless  it 
is  well  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §g  4089-4105;  Dec.  Dig.  «=» 
1040.] 
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B.  AppBAt  AKB  Ebrob  «=»242— Fundamewtal 
B}rbob— RErnsAL  to  Rtru;  oif  Dekdrbbb. 
When  the  court  refuses  to  rule  on  a  gener- 
al demurrer  which  is  well  taken,  the  case  will 
be  reversed  for  fundtunental  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1417-1425;  Dec.  Dig.  <S=> 
242.] 

6.  Pi.BADnra  «=3228  —  Dbkobbbb  ob  Bxobf- 

TION. 

A  special  exception  which  did  not  go  to 
the  form  of  the  pleading,  but  asserted  that  de- 
fendant was  not  bound  by  the  contract  sued  on, 
because  it  was  an  oral  one,  and  that  plaintiS 
therefore  stated  no  cause  of  action,  was  a  gen- 
eral demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S{  684-^90;   Dec.  Dig.  <3s>228.] 

7.  MUNIOrPAt  CORFOBATIOHS  ^=3243  —  CoW- 

TBAcra— FoBM — OkaIi  Contracts. 

Aa  Rev.  St  1911,  arts.  769-771,  authoriz- 
ing cities  to  construct  electric  light  plants  and 
waterworks  are  silent  as  to  bow  contracts  with 
their  customers  shall  be  made,  a  contract  by  a 
city  to  furnish  electric  current  was  binding  on 
the  city,  although  oral;  the  superintendent  who 
made  the  contract  having  special  authority  to 
make  oral  or  written  contracts. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  675-677;  Dec.  Dig. 
<8=>243.] 

8.  Licenses  ^=>39— Rehedt  of  Unucenbbd 
Persons. 

Where  plaintiff  intending  to  engage  in  the 
moving  picture  business,  contracted  with  defend- 
ant for  electric  current  with  which  to  light  his 
theater  building  and  conduct  a  moving  picture 
show  therein,  and  defendant's  failure  to  furnish 
such  current  delayed  him  in  engaging  in  such 
business,  he  was  not  precluded  from  recovering 
damages  sustained  before  engaging;  in  the  busi- 
ness, because  he  did  not,  at  that  time,  have  any 
license  from  the  state  to  conduct  such  business, 
as  he  was  not  required  to  have  a' license  before 
he  enga|;ed  in  the  business,  especially  as  tlie 
statute  imposing  an  occupation  tax  upon  the 
theater  business  was  passed  for  the  purpose  of 
raising  revenue,  and  ne  paid  the  tax  tne  day 
he  commenced  business. 

[Ed.  Note.— For  other  cases,  see  Ucenses, 
Cent  Dig.  {{  76-78;    Dec.  Dig.  «=939.] 

9.  EviDENCK  4=»433  —  Parol  Evidence  to 
Vary  Wbitino— Mistake. 

Where  a  written  transfer  by  a  partner  of 
his  interest  in  the  partnership  business  did  not 
include  a  transfer  of  claims  due  the  firm,  and 
it  did  not  appear  on  the  face  of  the  instrument, 
or  otherwise,  that  the  instrument  was  intended 
to  evidence  a  part  only  of  the  transaction,  but, 
on  the  contrary,  it  was  claimed  that  the  failure 
to  include  a  transfer  of  claims  resulted  from  a 
mutual  mistake,  it  could  not  be  shown  by  parol 
that  there  was  a  transfer  of  such  claims,  as  the 
rule  that  where  the  original  contract  was  verbal 
and  entire,  and  a  part  only  reduced  to  writing, 
the  parol  part  may  be  shown  by  oral  evidence 
cannot  be  resorted  to  for  the  purpose  of  adding 
other  property  to  that  mentioned  In  a  convey- 
ance, when  the  parties  undertake  to  make  the 
written  instrument  cover  the  entire  transac- 
tion ;  the  remedy  when  a  mutual  mistake  is 
made  in  describing  the  property  transferred  be- 
ing to  bring  an  action  to  reform  the  conveyance. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S§  1990-2004;   Dec.  Dig.  <S=>433.] 

10.  Reformation  of  Instruments  $=>33,  36 
—Actions— Pleading— Parties. 

In  an  action  on  a  claim  due  a  partnership 
by  one  of  the  partners  who  had  acquired  the  in- 
terest of  the  other  partner  in  the  partnership 
business,  if  it  was  desired  to  reform  the  instru- 
ment transferring  such  psrtner's  interest  so  as{ 


to  include  claims  due  the  firm,  the  petition 
should  have  contained  proper  allegations,  and 
the  partner  who  made  the  transfer  should  have 
been  made  a  party,  so  that  the  reformation  of 
the  instrument  would  be  binding  on  him. 

[EM.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {}  122-130,  141- 
146;   Dec  Dig.  i8=s>33,  36.] 

IL  Damages  €=>23 — Bbeach  of  Contract— 
Damages  Not  within  the  Contemplation 
OF  THE  Parties. 

Where  defendant's  representative  under- 
stood, when  he  contracted  to  fumirii  electric 
current  to  plaintiff  for  bis  theater  building,  that 
the  business  to  be  conducted  therein  was  that 
of  a  moving  picture  show,  it  was  not  within  the 
contemplation  of  the  parties  that  a  breach  would 
cause  damages  on  account  of  salaries  to  be  paid 
members  of  a  vaudeville  troupe. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §i  58,  62;   Dec  Dig.  «=>23.] 

12.  Damages  ©sja.*!— Breach  of  Contract- 
Damages  Not  Within  Contemplation  or 
Parties. 

Notice  to  defendant's  representative,  after 
the  contract  was  made  and  before  the  breach, 
was  not  sufficient  to  entitle  plaintiff  to  recover 
as  special  damages  the  amount  paid  to  such  vau- 
deville troupe. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  }{  58,  62;   Dec.  Dig.  <S=323.] 

18.  Damages  «=»176— Breach  of  Contract- 
Evidence— Loss  of  Profits. 

In  an  action  for  breach  of  contract  to  fur- 
nish electric  current  for  plaintiff's  theater  build- 
ing, plaintiff,  in  testifying  to  his  loss  of  profits, 
was  not  bound  to  estimate  his  loss  for  each 
night  separately. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  H  401,  468,  471,  493 ;  Dec  Dig.  €=> 
176.] 

On  Motion  for  Rehearing. 

14.  EriDENOB  «=>442  —  Parol  Btidenck  to 

Vabt  Wbitino. 

In  an  action  by  one  member  of  a  partner- 
ship on  a  claim  due  the  firm,  evidence  neM  in- 
sufficient to  show  that  the  written  transfer  of 
the  other  partner's  interest  in  the  firm  business, 
which  was  not  in  the  record  and  did  not  include 
claims  due  the  firm,  purported  to  express  only  a 
part  of  the  transaction,  so  as  to  sutnorize  parol 
proof  of  the  other  part,  especially  where  plain- 
tiff expressly  testified  that  the  instrument  was 
Intended  to  cover  the  claims,  but  that  they 
were  omitted  by  mutual  mistake. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Wg.  a  1874-1897 ;   Dec  Dig.  <3=»442.] 

Appeal  from  District  Court,  Cameroo 
County;  W.  B.  Hopkins,  Judge. 

Action  by  T.  R.  Tumlinson  against  the 
City  of  Brownsville.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
cause  remanded. 

T.  A.  Kinder  and  H.  W.  Williams,  both  of 
Brownsville,  for  appellant  F.  W.  Seabuir, 
of  BrownsvUle^  for  appellee. 

MOUiRSUND,  J.  T.  R.  Tumlinson  sued 
the  city  of  Brownsrllle  for  $1399.70,  with 
interest,  alleged  to  be  due  because  of  the 
breach  of  a  contract,  whereby  said  city 
bound  itself  to  furnish  said  Tumlinson  and 
O.  N.  Boston  with  electric  current  for  the 
purpose  of  lighting  a  theater  building  and 
conducting  a  moving  picture  show  therein. 
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Plaintiff  alleged  that  he  had  acquired  Bos- 
ton's interest  In  the  claim  sued  upon.  The 
damages  claimed  were:  (1)  Special  damag- 
es in  the  sum  of  $210,  of  which  amount  |100 
was  paid  to  members  of  a  yaudeTllle  troupe 
nnder  contract  made  before  plaintiff  ascer- 
tained that  no  electric  current  would  be  fur- 
nished, $5  paid  for  advertising,  and  $105  for 
loss  of  profits  during  the  week  for  whldi 
said  vaudeville  troupe  had  been  engaged; 
(2)  net  actual  and  necessary  expenditures 
for  substitution  of  another  source  of  electric- 
ity during  the  90  days  the  dty  refused  to 
furnish  same,  amounting  to  $689.70;  (3) 
amount  of  loss  of  business  and  patronage,  re- 
sulting from  Inferior  service  thus  forced  on 
Tumlinson  &  Boston  $500.  IDefendant  an- 
swered by  general  demurrer,  special  ezcep- 
tiona,  denials  of  the  allegations  of  the  peti- 
tion, and  specially  pleaded  that  it  had  no 
notice  or  knowledge  of  any  contract  made 
by  Tumlinson  &  Boston  wiUi  any  vaudeville 
troupe,  or  that  he  oould  not  conduct  the 
show  unless  he  procured  current,  or  that  he 
would  lose  any  profits  If  the  current  was  aot 
furnished.  Defendant  also  pleaded  that 
Tumlinson  &  Boston  were  Indebted  to  it  in 
the  sum  of  $26.75  at  the  time  its  representa- 
tive, Burks,  made  the  contract  sued  upon, 
but  that  Burks  did  not  know  of  such  in- 
debtedness until  after  making  the  contract, 
and  then,  acting  under  an  ordinance  of  the 
defendant  authorizing  him  to  cut  off  all 
electric  current  connected  for  patrons  whose 
bills  remained  unpaid  for  more  than  five 
days,  he  disconnected  the  current  at  plain- 
tiff's theater.  Defendant  further  pleaded 
that,  at  the  time  the  contract  sued  upon  was 
made,  Tumlinson  ft  Boston  had  not  procured 
a  license  for  the  purpose  of  running  a  the- 
ater, and  therefore  could  not  recover.  Plain- 
tiff, by  supplemental  petition,  denied  the  al- 
legations contained  in  the  answer.  Defend- 
ant, by  trial  amendment,  alleged  that  Tum- 
linson &  Boston  were  guilty  of  negligence  in 
purchasing  and  tostalUng  a  gasoline  engine 
of  Inferior  quality  for  the  purpose  of  run- 
ning a  dynamo  to  produce  electricity  tM 
their  theater,  and  also  in  undertaking  to 
operate  such  engine  without  being  compe- 
tent to  do  so,  and  that  the  damages  were 
caused  by  such  negligence  on  the  part  of 
Tumlinson  ft  Boston.  It  also  pleaded  that 
plaintiff  conducted  his  business  on  Sunday, 
in  violation  of  law,  and  therefore  should  not 
be  permitted  to  recover.  By  agreement 
these  allegations  were  Considered  denied 
without  any  pleading  being  filed.  The  trial 
resulted  in  a  verdict  in  favor  of  plaintiff 
for  $1,304.70,  with  Interest  from  October  1, 
1909,  and  Judgment  was  entered  In  accord- 
ance with  such  verdict. 

[1,  21  By  the  first  two  assignments  of  er- 
ror complaint  is  made  of  the  refusal  to  per- 
mit defendant  to  withdraw  its  announcement 
of  ready,  for  the  purpose  of  filing  its  first 
supplem»ital  answer  and  "Adoption  of  its 
First  Amended  Answer."    These  assignments 


are  without  merit.  There  was  no  plai»  in 
the  pleadings  for  a  supplemental  answer. 
The  supplemental  petition  consisted  solely 
of  exceptions  and  denials,  and  did  not  allege 
any  new  matter.  The  pleading  which  was 
sought  to  be  filed,  although  styled  supple- 
mental answer,  was  in  fact  an  amendment, 
as  It  was  in  response  to  the  amended  origi- 
nal petition.  Defendant  was  permitted  to 
file  a  trial  amendment,  in  which  it  set  up 
new  matter  of  defense  to  plaintiff's  suit, 
and  It  does  not  appear  that  defendant  suf- 
fered any  injury  by  reason  of  tlie  ruling 
complained  of. 

[3-7]  By  the  third  assignment  appellant 
complains  of  the  refusal  of  the  court  to  per- 
mit It  to  present  Its  general  demurrer  and 
a  special  exception  after  the  parties  had 
announced  ready  for  trial  and  some  of  the 
Jurors  had  been  selected.  If  a  general  de- 
murrer is  well  taken,  it  should  of  course  be 
sustained  at  any  stage  of  the  proceedings, 
but  defendant  cannot  complain  when  the 
court  refuses  to  rule  upon  a  general  demur- 
rer, unless  it  is  well  taken,  and  If  it  is,  the 
case  will  be  reversed  for  fundamental  error. 
The  special  exception  not  ruled  on  by  the 
court  did  not  go  to  the  form  of  the  pleading, 
and  was  a  general  demurrer,  for  It  asserted 
that  because  the  contract  sued  upon  was  an 
oral  one,  the  defendant  was  not  bound  there- 
on, and  therefore  plaintiff  stated  no  cause 
of  action.  The  same  question  was  raised  by 
objection  to  the  evidence,  and  by  the  fourth 
assignment  of  error  appellant  contends  that 
its  objection  to  the  admission  of  evidence  of 
an  oral  contract  should  have  been  sustained. 
We  are  not  cited  to  any  statute  or  charter 
provision  which  required  the  contract  to  be 
made  In  writing.  The  statutes  authorizing 
cities  to  construct  electric  light  plants  and 
waterworks  are  silent  as  to  how  contracts 
shall  be  made  with  their  customers.  Articles 
769-771,  E.  S.  1911.  The  superintendent 
who  made  the  contract,  had  express  author- 
ity to  make  oral  or  written  contracts.  He 
reported  the  contract  In  his  next  monthly 
report.  In  the  analogous  case  of  drainage 
districts  it  has  been  held  that  contracts 
need  not  be  in  writing  where  the  statute 
does  not  specify  written  contracts.  Mata- 
gorda Drainage  District  v.  Oaines,  140  S.  W. 
370;  Swearlngen  v.  Drainage  Dist,  142  S. 
W.  1006;  Hidalgo  Dist  v.  Swearlngen,  158 
S.  W.  211.  See,  also,  Oyc.  vol.  28,  p.  666. 
We  conclude  there  Is  no  merit  In  the  con- 
tention that  the  dty  is  not  bound  by  an 
oral  contract,  and  that  the  petition  was  not 
subject  to  general  demurrer  because  the  suit 
was  upon  an  oral  contract,  nor  was  it  sub- 
ject to  general  demurrer  upon  any  other 
ground.  It,  therefore,  follows  that  assign- 
ments 3  and  4  must  be  overruled. 

[I]  By  the  fifth  assignment  complaint  is 
made  because  the  court  permitted  plaintiff  to 
testify  to  certain  evidence  of  damages  in- 
curred prior  to  June  11, 1909.  This  testimony 
was  objected  to  on  the  ground  Ha^  plaintiff 
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could  not  recover  such  damages,  because  at 
the  time  the7  accrued  be  bad  no  license  from 
the  state  to  ctaduct  the  business.  This  Is 
not  a  case  In  wbidi  the  plaintiff  seeks  to  re- 
cover on  account  of  a  contract  made  In  con- 
ducting a  business  without  license,  but  one 
in  which  plaintiff,  Intending  to  go  into  busi- 
ness, made  a  contract  for  that  purpose,  which 
was  breached  by  the  other  part^.  Ue  was 
not  required  to  pay  an  occupation  tax  until 
he  engaged  In  the  business,  and  this  he  claims 
he  was  prevented  from  doing  until  June  11th 
on  account  of  the  city's  breach  of  the  con- 
tract The  evidence  warrants  a  finding  that 
on  June  11th,  the  very  day  on  which  he  be- 
gan business,  he  paid  the  occupation  tax, 
but  the  receipt  was  not  issued  until  June 
30th.  The  receipt  showed  that  the  time  for 
which  payment  was  made  began  on  June 
11th.  As  the  assignment  does  not  relate  to 
any  damages  save  those  claimed  for  the  time 
preceding  June  11th,  we  need  not  consider 
those  accruing  between  June  11th  and  June 
30th.  The  law  does  not  preclude  him  from 
recovering  the  damages  suffered  by  reason 
of  the  breadi  of  the  contract  merely  because 
he  failed  to  pay  the  occupation  tax  for  a  pe- 
riod of  time  in  which  he  was  not  engaged 
In  the  business.  Even  had  this  been  a  case 
where  suit  was  brought  for  money  due  on  ac- 
count of  the  conducting  of  the  business,  it 
seems  plaintiff  could  recover,  as  the  statute 
imposing  an  occupation  tax  upon  the  thea- 
ter business  was  passed  for  the  purpose  only 
of  raising  revenue.  Ft.  Worth  &  D.  C.  Ry. 
V.  Carlock  &  Gillespie,  S3  Tex.  Civ.  App.  203, 
75  S.  W.  931;  Watkins  Land  Mortgage  Co. 
V.  Thetford,  43  Tex.  Civ.  App.  537,  98  S.  W. 
72;  Amato  v.  Dreyfus,  34  S.  W.  460;  Cya 
vol.  25,  p.  633.  The  assignment  is  overruled. 
[1, 10]  Plaintiff  testified  to  the  transfer  by 
Boston  of  all  of  his  partnership  interest  in 
the  theater  business  to  plaintiff,  Including  all 
claims  due  the  firm,  and  stated  that  the 
transfer  was  in  writing.  Afterwards  plain- 
tiff was  recalled,  and  he  then  testified  that 
he  had  found  the  transfer  and  ascertained 
that  It  did  not  Include  a  transfer  of  the 
claims  due  the  firm;  that  this  was  a  mis- 
take, for  the  entire  agreement  between  him 
and  Boston  Included  the  transfer  to  himself 
of  all  claims  as  well  as  all  personal  prop- 
erty. This  testimony  was  objected  to  oa  the 
ground  that  there  was  no  allegation  In  the 
petition  to  the  effect  that  the  word,  "claims," 
had  been  left  out  of  the  transfer  by  mistake, 
and  therefore  the  testimony  was  inadmlsal- 
ble.  It  was  not  Shown  by  plaintiff  that  the 
instrument  <«  its  face  purported  to  evidence 
only  part  of  the  transaction,  nor  does  plain- 
tiff's testimony  show  that  they  did  not  un- 
dertake to  put  in  writing  the  entire  trade  be- 
tween the  parties.  On  the  contrary  his  tes- 
timony shows  that  it  was  the  Intention  of 
the  parties  to  embrace  in  the  written  instru- 
lueut  the  entire  transaction,  and  that  the 
failure  to  do  this  resulted  fropi  a  mutual 


mistake.  Under  such  drcnmstances  plaintiff 
cannot  fall  bade  aiKm  the  rule  that  where 
the  original  contract  was  verbal  and  entire, 
and  a  part  only  reduced  to  writing,  the  pa- 
rol part  may  be  shown  by  oral  evidence. 
That  rule  was  never  Intended  for  the  purpose 
of  adding  other  property  to  that  mentioned 
In  a  conveyance  when  the  parties  undertake 
to  make  the  written  instrument  cover  the 
entire  transaction.  When  a  mutual  mistake 
Is  made  in  describing  the  property  transferred 
the  remedy  Is  to  bring  an  action  to  reform 
the  conveyance.  Clark  &  Plumb  v.  Gregcffy, 
Cooley  &  Company,  87  Tex.  191,  27  S.  W. 
66;  Coverdill  v.  Seymour,  94  Tex.  9.  67  S. 
W.  87.  Plaintiff  cannot  prove  his  title  to 
Boston's  half  interest  In  the  claims  by  pa- 
rol testimony  conflicting  with  a  written  in- 
strument by  which  the  parties  undertook  to 
state  tlkelr  contract,  and  such  parol  evidence 
of  ownership  should  have  been  excluded.  If 
it  was  desired  to  reform  the  instrument  foi 
mutual  mistake,  and  in  the  same  suit  recov- 
er thereon,  the  petition  should  have  contained 
appropriate  allegnUons,  as  contended  by  de- 
fendant, and  in  addition  Boston  should  be  a 
party  to  the  suit,  so  that  the  reforming  the 
Instrument  would  be  binding  upon  him.  The 
sixth  and  seventh  assignments  of  error  are 
sustained. 

[11,12]  Appellant  contends  that  Its  repre- 
sentative, Burks,  had  no  notice  or  knowledge 
that  plaintiff  had  contracted  with  a  vaude- 
ville troujie  for  performance  beginning  June 
1  and  ending  June  7, 1909,  and  that  he  would 
suffer  loss  If  said  troupe  was  unable  to  ex- 
hibit The  evidence  shows  that  Burks  had 
notice  before  the  breach  of  the  contract  that 
the  theater  was  Intended  to  be  used  for 
vaudeville  performances,  and  that  a  troupe 
had  been  procured  by  Tumllnson  &  Boston, 
but  there  is  no  evidence  that  he  was  Inform- 
ed, at  the  time  or  prior  to  the  making  of  the 
contract,  that  the  theater  would  be  u.sed  for 
that  kind  of  exhibitions.  He  testified  that 
be  knew  they  intended  to  use  it  for  moving 
picture  exhibitions.  It  cannot  be  held  that 
it  was  within  the  contemplation  of  the  par- 
ties that  a  breach  would  cause  damages  on 
account  of  salaries  to  be  paid  members  of 
a  vaudeville  troupe,  when  it  was  understood 
that  the  business  to  be  conducted  was  that 
of  a  moving  picture  show.  Notice  given  aft- 
er the  contract  is  made,  though  prior  to  the 
breach  thereof,  Is  not  sufficient  to  entitle  a 
party  to  recover  special  damages  for  breach 
of  contract  Railway  v.  Belcher,  89  Tex.  428, 
35  S.  W.  6;  Terrell,  Atkins  &  Harvin  v.  Proc- 
tor, 172  S.  W.  1001.  The  eighth  assignment 
of  error  U  sustained. 

[13]  Appellee  testified  that  his  loss  of 
profits  during  the  time  they  ran  the  show 
without  current  from  defendant  was  $500. 
This  was  his  estimate  for  the  entire  time, 
and  he  testified  that  at  first  the  attendance 
was  very  good,  but  gradually  fell  off.  It 
was  not  incumbent  upon  him  to  estimate  his 
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loss  fw  each  night  Beparately,  nor  would 
anything  hare  been  gained  by  having  him  do 
so.  Appellant  contends  that  appellee  testl- 
fled  to  a  loss  of  $15  per  night,  but  admit- 
ted that  there  was  no  loss  daring  several  of 
the  first  nights,  and  therefore  the  evidence 
Is  nncertaln.  Appellee  did  not  testify  to  his 
loss  of  profltB  being  $15  per  nlgbt  during  the 
time  he  actually  ran  his  show,  but  that  he 
estimated  his  loss  of  profits  at  $15  per  night 
during  the  week  the  vaudeville  troupe  was  not 
able  to  tkhow  on  account  of  lack  of  lights. 
Had  he  sued  for  $15  per  day  for  the  time 
he  ran  'the  theater  with  his  own  power,  the 
amount  would  have  been  about  $1,100,  in- 
stead of  $500.  The  jury  must  have  found  for 
loss  of  profits  during  such  time  in  the  sum 
of  at  least  $455,  In  order  to  arrive  at  Its  ver- 
dict, and  we  find  that  the  testimony  supports 
gudi  finding,  and  overrule  the  ninth  and 
tenth  assignments  of  error. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Behearing. 

Appellee  has  filed  a  remittitur  covering 
the  item  of  $100  special  damages  mentioned 
in  disposing  of  the  eighth  assignment  of  er- 
ror, and  his  motion  for  rehearing  is  there- 
fore directed  entirely  to  the  ruling  made  in 
sustaining  the  sixth  and  seventh  assign- 
ments of  error. 

[14]  He  contends  that  the  transaction  be- 
tween himself  and  Boston  consisted  of:  (1) 
The  sale  of  (a)  realty,  (b)  corporeal  person- 
al property,  (c)  an  Interest  in  a  partnership, 
(d)  claims,  accounts  and  other  cboses  in  ac- 
tion ;  (2)  the  agreement  of  Boston  to  make  a 
cash  payment  and  to  assume  the  payment  of 
the  partnership  debts;  and  (3)  the  dissolu- 
tion, liquidation,  and  settlement  of  a  copart- 
nership. He  contends  that  he  corrected  his 
testimony  so  as  to  show  that  such  was  the 
transaction,  and  that  a  valid  parol  transfer 
was  made  of  the  chose  in  action.  He  con- 
tends, further,  that  only  a  part  of  the  entire 
transaction  was  reduced  to  writing,  and  that 
the  written  instrument  does  not  purport  to 
carry  into  effect,  or  express  in  writing,  the 
entire  transaction.  The  instrument  does  not 
appear  in  the  record.  Appellee  designated  it 
as  a  transfer,  which  mentions  that  Boston 
"deeds"  to  appellee  all  of  his  personal  prop- 
erty, including  the  "Alrdome,"  that  he  has 
nothing  to  do  with  the  Alrdome.  He  testi- 
fied, further,  that  the  understanding  with 
Boston  was  that  Boston  was  to  "deed"  over 
all  the  rights  and  claims  and  property,  and 
he,  Tumllnson,  was  "to  assume  all  indebted- 
ness on  the  thing";  that  he  did  not  know 
why  the  transfer  of  claims  was  not  included 
in  the  instrument :  that  it  was  a  mistake,  a 
mistake  by  both  of  them ;  that  he  first  found 
out  that  morning  that  the  written  transfer 
did  not  indnde  expressly  the  word,  "claims." 
This  testimony  does  not  show  that  any  iMirt 


of  the  agreement  was  omitted  exc^t  that  re^ 
latlng  to  claims.  The  witness  did  not  testify 
that  the  dissolution  'of  the  partnership  was 
not  provided  for  in  the  instrument,  nor  that 
the  consideration  was  not  fully  set  out,  and 
it  appears  that  while  he  uses  the  word, 
"deed"  in  lieu  of  "convey"  or  "transfer," 
the  Instrument  not  only  conveys  land,  but 
also  personal  property.  It  is  also  apparent 
that  the  witness  does  not  undertake  to  prove 
an  oral  contract  of  which  only  a  portion  was 
intended  to  be  reduced  to  writing,  but  ex- 
pressly says  the  writing  was  Intended  to  cov- 
er the  matter  of  claims,  and  that  such  matter 
was  omitted  only  because  of  a  mistake  on  the 
part  of  both  parties.  We  cannot  say  from 
his  testimony  that  the  written  instrument  on 
its  face  purports  to  express  only  a  part  of 
the  transaction,  and  his  testimony  shows 
affirmatively  that  the'  instrument  was  intend- 
ed to  cover  the  contract  relied  upon  by  him 
to  show  his  ownership  of  the  claim  sued  up- 
on. It  is  frequently  the  case  that  only  those 
portions  of  a  contract  are  reduced  to  writing 
which  evidence  the  transfer  of  land,  or 
which  evidence  the  consideration,  and  the 
rule  relied  upon  by  appellee  Is  well  recog- 
nized, but  the  facts  do  not  bring  this  case 
within  the  rule. 

It  is  of  coarse  true  tbat  often  the  vrrltten 
Instrument  is  of  such  a  nature  that  it  shows 
conclusively,  when  considered  with  the  tes- 
timoqy  relating  to  the  nature  of  the  trans- 
action leading  up  to  its  execution  and  deliv- 
ery, that  the  entire  agreement  or  contract 
was  not  intended  to  be  embraced  therein. 
But  the  testimony  in  this  case  falls  to  show 
such  an  instrument,  but  shows  a  "transfer" 
which  might  well  have  embraced  the  entire 
contract,  and  which  appellee  admits  was 
Intended  to  include  the  contract  relied  up- 
on, and  would  have  Included  same  had  it 
not  been  omitted  by  mistake. 

The  motion  is  overruled. 


MISSOURI,  K.  8c  T.  RT.  OO.  OF  TEXAS  r. 
LOVEIX.     (No.  8227.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

June  19,  1016.    R<»l«>aring  Denied 

Oct  16,  1916.) 

1.  Railroads  ^=»i4S — Operation— Cask  Rk- 

QUIKED — LlABIUTY. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  t>603,  providing  that  railroad  companies 
shall  be  liable  to  the  owner  for  the  value  of 
all  stock  killed  or  injured  by  the  locomotive 
and  cars  of  the  company  in  running  over  their 
respective  railways,  and  that,  if  the  railway 
company  fences  its  road,  it  shall  be  liable  only 
for  injuries  resulting  from  a  want  of  ordinary 
en  re,  there  is  no  prima  facie  case  against  the 
r.iilway  for  the  death  of  a  horse  which  fell 
through  a  trestle  on  the  defendant  company's 
right  of  way,  upon  which  it  went  through  a  de- 
fective fence. 

[EJd.  Note.— For  other  cases,  sec  Railroads, 
Cent  Dig.  K  1608-1620;  Dec  Dig.  «8=»443.] 
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2.  Appbalakd  Ebbob  9=3907— Pbebttuptions 
— MATTEBa  Not  Shown  by  Recobo— Stock 
Law. 

Where  the  record  of  a  case  does  not  show 
whether  the  stock  law  prohibitinc  horses  and 
other  animals  from  mnning  at  large  was  in 
force,  the  court  on  appeal  will  presume  that 
it  was  not  in  force. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sj  2899,  2911-2916,  3673, 
3674,  3676,  3678;    l5ec.  Dig.  «=»907.] 

3.  RAII.BIOADa   ^=3426— IRJUBT  TO   AitncAU— 

Proximate  Cause. 

Where  several  horses  got  onto  a  railroad 
right  of  way  through  a  defect  in  the  fence, 
and  were  frightened  by  a  train  so  that  part  of 
them  broke  through  the  fence,  while  others 
crossed  n  bridge  over  a  stream,  and  one  of  the 
latter,  after  the  train  had  passed,  attempted 
to  cross  back  over  the  bridge  to  rejoin  its 
companions,  and  fell  through  and  was  so  in- 
jured that  it  had  to  be  killed,  the  attempt  to 
recross  the  bridge  was  the  proximate  cause  of 
the  injury,  and  not  any  negligence  of  the  rail- 
road company  in  the  construction  or  raainte- 
canre  of  the  fences  or  bridge. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1527-1533;   Dec.  Dig.  «=>425.] 

Buck,  J.,  dissenting. 

Appeal  from  Clay  Connty  Court;  W.  T. 
Allen,  Judge. 

Action  by  O.  W.  Lovell  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reformed  and  affirmed. 

Arnold  &  Taylor,  of  Henrietta,  and  C.  C. 
Unff,  of  Dallas,  for  appellant  Wantland  * 
rarrlsh,  of  Henrietta,  for  appellee. 

BUCK,  J.  Appellee,  as  plalntifT,  filed 
this  suit  In  the  county  court  of  Clay  coun- 
ty, alleging  damages  for  tbe  killing  by 
defendant  railway  company  of  one  brown 
mare  of  the  alleged  value  of  $150,  and  In- 
jury to  four  other  horses  In  the  sum  of  $20 
each.  He  alleged  that  on  or  about  the  22d 
day  of  August,  1914,  these  horees  got  out  of 
the  Inclosure  without  bis  fault,  and  got  on 
defendant's  right  of  way,  and  l)ecame  fright- 
ened at  a  passing  train  over  defendant's  rail- 
way, and  that  the  unusual,  violent,  and  negli- 
gent blowing  of  the  whistle  and  sounding  of 
tbe  bell  caused  three  of  the  animals  to  run 
Into  and  through  and  over  a  fence  extending 
from  defendant's  right  of  way  to  a  certain 
culvert  or  bridge  therein,  and  which  were 
thereby  cut,  bruised,  and  injured  In  the  sum 
of  |20  each,  and  that  one  of  said  horses  was 
thereby  caused  to  enter  upon  the  said  cnl- 
▼ert  or  bridge,  and  was  thereby  scratched, 
bruised,  and  injured,  to  its  damage  In  the 
sum  of  $20,  and  that  one  brown  mare  was 
caused  to  go  upon  said  culvert  or  bridge  and 
get  caught  therein  between  the  openings  be- 
tween the  cross-ties,  and  was  so  seriously 
injured  that  the  defendant's  employes  killed 
her. 

No  complaint  is  made  of  the  Judgment  for 
$330,  except  as  to  tbe  item  of  $150  for  the 
mare  killed.  The  defendant  pleaded  in  the 
court   below,  and   here  urges,   that  because 


said  animal  was  not  struck  by  any  locomo- 
tive  or  car  belonging  to  tbe  defendant,  and 
said  injury  and  damage  was  not  the  result 
of,  or  caused  by,  any  locomotive  or  car 
striking  the  animal,  but  that  said  injury  and 
damage  was  caused  solely  by  said  animal  go- 
ing onto  aald  bridge  and  falling  between  the 
cross-ties  thereof,  the  defendant  is  not  in 
law  liable  therefor. 

[1]  The  evidence  showed  that  at  the  place 
where  the  acddoit  occurred  the  right  of 
way  runs  east  and  west,  and  is  crossed  by  a 
third-class  public  road  icunning  nortb  and 
south;  that  the  right  of  way  Is  fenced,  and 
that  on  tbe  north  side  of  the  intersection  of 
tlie  right  of  way  and  the  public  road  the 
railway  company  bad  theretofore  kept  and 
maintained  a  wire  gap  or  gate,  but  that  this 
gate  was  down  at  the  time  the  horses  enter- 
ed the  right  of  way  from  the  north  and  was 
out  of  repair,  and  had  been  for  some  time 
previous  thereto;  that  on  the  south  side  of 
the  right  of  way  there  was  another  gate, 
which  was  closed;  that  a  short  distance 
from  the  intersection  of  the  road  with  the 
right  of  way  eastward  there  was  a  bridge  or 
culvert  some  25  or  50  feet  long  extending 
over  a  creek,  and  that  from  each  end  of  the 
culvert,  and  on  both  the  north  and  south 
sides  thereof,  there  was  a  fence  extending 
in  an  oblique  direction  to  the  right  of  way 
fence;  that  the  oulvert  was  from  10  to  15 
feet  firom  the  ground,  or  the  bottom  of  tbe 
creek. 

John  Cboate  testified: 
"I  was  about  1,000  yards  from  the  crossing 
when  the  east-bound  local  train  came  along 
going  towards  Denison.  My  attention  was  at-' 
tracted  by  tbe  loud  whistling  of  the  train,  I 
looked  down  toward  tbe  train,  and  saw  the 
train  after  it  had  passed  tbe  crossjing,  going 
toward  the  east,  and  it  was  right  behind  the 
horses,  whistling  as  load  and  aa  Cast  as  it 
could  and  was  shooting  out  steam  that  was 
blowing  risht  out  behind  the  horses.  It  ran 
some  of  the  horses  through  the  right  of  way 
fence  that  leads  up  to  the  culvert  and  clear 
on  be.vond  east  of  the  culvert,  and  three  of  the 
horses  fan  through  the  right  of  way  fence  over 
into  the  place  owned  by  Mr.  Bear,  and  three 
of  them  ran  into  the  right  of  way  fence  west 
of  the  culvert  and  turned  back  down  inside 
of  the  right  of  way.  In  this  way  three  of  tbe 
liorscs  were  left  in  the  right  of  way,  and  three 
of  thcni  in  Mr.  Bear's  piistnrp.  and  the  only 
way  that  the  three  in  the  right  of  way  conld  get 
buck  to  where  the.v  came  from,  or  to  where  the 
others  were,  was  for  them  to  either  go  through 
thf:  right  of  way  fence  or  to  follow  the  right  of 
way  fence  onto  the  culvert  and  go  over  the  cnl- 
vert." 

Henry  Sebert  testified  in  the  main  as  did 
the  last-named  witness  as  to  how  the  horses 
got  through  the  fence  or  fences,  except  that 
he  testified  that  after  the  east-bound  train 
had  passed  the  three  horses  which  had  got 
by  the  culvert  and  were  still  in  the  right  of 
way  turned  back,  and  that: 

"Between  the  time  the  west-bound  passenger 
came  and  the  past-bound  pas-wnger  came  1  saw 
the  oUier  horses,  two  of  them  in  tbe  right  of 
wall)  and  three  of  them  in  Mr.  Bear's  pasture 
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or  field.  They  were  all  cut  up  pretty  bftdly. 
I  don't  know  bow  this  mare  got  onto  the  trestle, 
as  I  did  not  see  her  fo  there.  *  *  *  My 
judgment  is  that  the  train  could  not  have  pass- 
ed over  her  and  left  her  in  that  condition.  The 
only  way  that  the  three  horses  that  I  saw  on 
the  east  side  of  the  colvert  could  have  gotten 
back  to  where  they  came  from  or  to  where  the 
other  horses  were  would  have  been  to  go  over 
that  culvert  or  tlirough  the  right  of  way  fence." 

Prom  this  testimony  It  would  appear  that 
one  east-bound  train  passed  before  and  one 
after  the  west-bound  train. 

C.  C.  Harbison,  section  foreman,  testified 
for  the  defendant: 

"Our  crew  kiUed  the  mare  after  she  had  been 
dropped  from  the  bridge.  I  saw  the  mare  at 
the  time  she  went  onto  the  trestle.  I  was  a 
good  ways  off,  but  at  the  time  she  went  over 
the  trestle  the  train  was  not  there.  She  fell 
throuj;h  the  trestle  without  the  train  striking 
her,  and  no  train  struck  her  at  all.  When  stie 
went  onto  the  trestle  she  was  going  back  from 
where  she  had  come — back  to  where  the  other 
horses  were.  The  only  way  she  had  to  get 
back  was  to  go  over  the  trestle  or  through  the 
right  of  way  fence." 

It  will  be  seen  from  the  evidence  quoted, 
which  is  supported  by  other  evidence  In  the 
case,  that,  so  far  as  the  mare  that  was  killed 
is  concerned,  the  injury  to  her,  which  result- 
ed in  her  death,  was  caused  by  an  attempt 
on  her  part  to  walk  the  trestle  in  an  effort 
to  get  back  to  the  west  side  thereof,  and  that 
in  doing  80  she  fell  through  and  was  so  bad- 
ly Injured  that  she  had  to  be  killed.  It  is 
eTident  from  the  testimony  in  the  case,  and 
we  80  find,  that  she  was  not  killed  by  coming 
in  contact  with  a  locomotive  or  train  of  de- 
fendant railway,  and  therefore  there  is  not 
shown  a  prima  fade  case  of  liability  on  the 
part  of  the  railway,  as  provided  In  article 
6603,  Vernon's  Sayles'  Tex.  Civ.  Stat.,  which 
reads  as  follows: 

"Each  and  every  railroad  company  shall  be 
liable  to  the  owner  for  the  value  ol  all  stock 
lulled  or  injured  by  the  locomotives  and  cars 
of  such  railroad  company  in  running  over 
their  respective  railways,  which  may  be  recover- 
ed by  suit  before  any  court  having  competent 
jurisdiction  of  the  amount.  Such  liability  shall 
also  exist  in  counties  and  subdivisions  of  coun- 
ties which  adopt  the  stock  law  prohibiting  the 
ranning  at  large  of  horses,  mules,  jacks,  jen- 
nets and  cattle:  Provided,  however,  that  in 
all  cases,  if  the  railroad  company  fence  its 
road,  it  shall  only  be  liable  for  injury  resulting 
from  a  want  of  ordinary  care." 

[2]  The  record  Is  sUent  In  this  case  as  to 
whether  or  not  the  stock  law  prohibiting 
horses  and  other  animals  from  running  at 
large  was  In  force  in  Clay  county  at  the 
time  of  the  accident  Therefore  we  are  Jus- 
tified In  concluding  that  It  was  not  But  It 
Is  provided  In  the  article  of  the  statute  above 
qaoted  that: 

"If  the  railroad  company  fence  its  road,  it 
•hall  only  be  liable  for  Injnry  resulting  from  a 
want  of  ordinary  care." 

It  Is  not  contended  by  appellee  that  the 
defendant  company  Is  liable  absolutely  for 
tbe  Injury  complained  of,  or  that  his  action 
is  predicated  upon  this  article.  It  is  urged 
that,  if  the  railroad  company  failed  to  exer- 
cise ordinary  care  to  prevent  Injury  to  the 


mare  In  question,  It  would  be  liable  under 
the  common  law,  and  he  cites,  among  other 
cases,  the  case  of  BaUway  Co.  v.  Dixon,  49 
Tex.  Civ.  App.  606,  109  S.  W.  978,  which 
holds,  in  effect  that  where  a  railroad  com- 
pany erects  a  fence  along  Its  tracks  it  owes 
to  the  adjacent  owners'  the  duty  to  exercise 
ordinary  care  to  keep  the  fence  In  proper 
condition,  and  that  where  it  fails  so  to  keep 
Its  fence,  and  horses,  escaping,  get  onto  the 
track  and  are  frightened  by  a  train,  and  run 
onto  a  bridge  and  are  injured  by  falling 
through  the  bridge,  the  negligence  in  not 
keeping  the  fence  repaired  Is  the  proximate 
cause  of  the  injury,  and  that  the  railroad 
company  Is  liable  therefor.  It  is  further  held 
in  that  case  that  where  a  railroad  company 
fences  its  right  of  way,  It  assumes  the  duty 
of  keeping  It  In  proper  condition  and  repair, 
and  that  the  gate  Into  the  right  of  way  may 
be  treated  as  a  part  of  the  right  of  way 
fence.  This  latter  holding  is  limited  to  cases 
where,  as  In  this  case,  it  is  not  shown  that 
the  gate  was  installed  for  the  benefit  of  the 
adjacent  landowner. 

It  is  held  in  Railway  Co.  r.  Hughes,  68 
Tex.  290,  4  S.  W.  492,  and  other  cases  con- 
struing article  4528,  Revised  Statutes  of 
1895,  which  in  the  main  contains  the  pro- 
visions now  in  article  6603,  supra,  that  while 
no  absolute  liability  results  when  the  right 
of  way  Is  not  fenced,  unless  there  Is  a  physi- 
cal contact  of  the  moving  engine,  or  a  part  of 
the  train,  with  the  animal  killed  or  Injured, 
yet  that  a  liability  might  arise  on  account  of 
negligence,  although  there  is  no  contact  of 
the  animal  with  the  moving  train.  The  opin- 
ion in  the  Dixon  Case  goes  on  to  say: 

"The  railway  company  hag  seen  fit  to  fence 
its  right  of  way,  and,  if  by  its  negligence  it 
has  permitted  the  fence  to  become  defective  and 
stock  to  wander  upon  the  track,  it  presents  a 
case  in  which  it  is  not  the  absence  of  the  fence 
that  makes  it  liable,  but  a  case  in  which  its 
reirligence  was  the  proximate  cause  of  injury. 
When  the  track  is  not  fenced,  animals  upon  It 
or  near  it  have  the  means  of  escape  from  injury 
which  do  not  exist  when  the  track  is  fenced  on 
lx>th  sides;  and,  when  such  is  the  case,  animals, 
which  are  permitted  to  enter  upon  the  right  of 
way  and  track  between  the  two  fences  are  more 
exposed  to  danger  and  more  liable  to  sustain 
injury  than  would  be  the  case  if  they  were  not 
confined  to  the  narrow  limits  of  the  right  of 
way." 

[3]  But  can  we  say  that  in  the  instant  case 
the  plaintiff  has  alleged  such  negligence  as 
would  make  the  railway  company  liable,  and, 
if  80,  does  the  evidence  sustain  such  allega- 
tions? Plaintiff  alleged  negligence  of  the  de- 
fendant in  the  following  language: 

"That  there  is  no  fence,  cattle  guard,  or  ob- 
struction to  prevent  stock  from  passing:  over 
said  dirt  road  going  south  and  on  said  nght  of 
way  from  the  north,  nor  from  going  upon  de- 
fendant's said  right  of  way  and  railroad  track, 
both  easterly  and  westerly,  and,  in  fact  upon 
reaching  said  right  of  way  over  said  dirt  road 
from  the  north,  such  stock  could  find  no  out- 
let except  upon  and  over  said  right  of  way 
or  to  return  north  over  said  road,  and  plaintiff 
says  Uiat  the  failure  to  have  a  fence  or  cattle 
guard  or  obstruction  from  the  intersection  at 
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oei'l  dirt  road  fences  with  defendant's  rigiit  of 
way  fences  on  the  north  side  of  said  right  of 
way  to  the  defendant's  railroad,  and  proper 
cattle  guards,  ia  negligence  on  the  part  of  de- 
fendant, and  that  by  leaving  the  matter  in  the 
condition  it  is  now  and  was  in  at  the  date  of 
the  injury  herein  complained  of,  without  such 
fence,  cattle  guards,  or  obstruction,  formed  and 
created  a  'trap'  or  'pocket'  to  catch  or  en- 
snare stock  onto  said  right  of  way  and  between 
the  said  raUroad  track  proper  and  the  wire 
fences  of  defendant  on  the  north  and  south 
side  thereof,  ail  of  which  plaintiS  says  is  neg- 
ligence, and  the  proximate  cause  of  plaintift's 
stock  getting  upon  said  right  of  way  and  being 
killed  and  injured,  as  further  alleged  herein." 

In  subsequent  paragraplu  plaintiff  alleges 
the  construction  of  tbe  fences  at  eltber  ex- 
tremity of  the  trestle  or  bridge  or  culvert 
connecting  with  the  right  of  way  fences  at 
either  end  and  on  both  sides,  and  alleges 
that  such  construction  constitutes  a  "pocket" 
or  "trap"  for  stock  which  have  come  on  the 
right  of  way  through  said  open  gate  or  be- 
cause of  the  absence  of  the  gate.  He  fur- 
ther alleges  negligence  in  the  construction 
of  the  trestle,  In  that  the  ties  are  so  placed 
that  they  permit  the  hoofs  and  limbs  of 
horses  and  cattle  to  slip  or  pass  between 
them. 

We  find  nothing  in  tbe  record  to  suggest 
that  the  trestle  in  question  was  negligently 
constructed,  or  constructed  differently  from 
those  commonly  used.  If  the  death  of  the 
mare  In  question  had  been  caused  at  the 
time  of  the  passing  of  the  east-bound  train, 
and  when  three  of  the  horses  got  over  into 
the  field  north,  and  three  others,  including 
tbe  mare  in  question,  either  got  through 
both  of  the  fences  on  the  north  side  of  the 
trestle  and  Joining  the  ends  of  the  trestle 
with  the  right  of  way  fence,  or  passed  over 
the  trestle  itself,  and  the  witnesses  seem  to 
leave  the  matter  in  doubt  as  to  which  means 
was  employed,  we  would  feel  jostifled  in  sus- 
taining the  judgment  as  to  the  $150  item,  and 
to  hold  that  the  act  of  the  railway  company, 
and  those  in  charge  of  Its  engine,  in  causing 
the  engine  to  whistle,  blow  off  vast  quantities 
of  steam,  and  the  ringing  of  the  bell,  there- 
by frightening  the  animals,  and  causing  them 
to  run  through  the  fences  and  onto  the  tres- 
tle, was  the  proximate  cause  of  the  injuries ; 
but  tbe  damage  complained  of  as  to  this  par- 
ticular item,  it  does  not  seem,  at  least  to 
the  majority  of  the  court,  could  have  been 
reasonably  anticipated.  It  appears  that  the 
mare  which  was  kUled,  as  well  as  two  others 
of  tbe  horses,  at  the  time  the  horses  were 
frightened  at  the  approach  of  the  east-bound 
train,  and  caused  to  run  eastward  from  the 
Intersection  of  the  public  road  and  the  right 
of  way,  and  down  the  right  of  way  north  of 
the  track,  managed,  either  by  going  through 
the  fences  connecting  tbe  ends  of  the  trestle 
with  the  right  of  way  fence  or  over  the  tres- 
tle, to  escape  the  danger  from  the  approach- 
ing train,  and  after  the  passing  of  the  train 
turned  back  westward,  and  that  the  mare  in 
question.  In  attempting  to  go  back  westward 
over  the  trestle,  fell  through  the  interstices 


between  the  ties,  and  received  tbe  injuries 
necessitating  her  being  killed.  In  the  judg- 
ment of  the  majority,  this  accident  and  In- 
Jury  was  not  such  as  resulted  in  direct  se- 
quence from  any  negligence  of  tlie  railway 
company  alleged  by  plaintifl*,  but  was  due  to 
an  independent  and  nonconcurring  cause,  to 
wit,  the  unusual  and  not  to  be  iintlcipated 
notion  that  the  mare  tocdc  to  undertake  such 
a  hazardous  feat.  Moreover,  tbe  majority 
are  not  satisfied  that  the  evldencre  1b  suffi- 
cient to  show  notice  to  the  defendant  of  tbe 
condition  of  the  north  gate. 

Therefore^  In  the  Judgment  of  the  majority, 
the  railway  company  in  no  event  could  be 
liable  for  the  value  of  the  animal  killed.  The 
judgment  of  the  trial  court  is  reformed  so  as 
to  exclude  the  Item  of  $150,  and,  as  thus 
reformed,  is  affirmed  in  the  sum  of  $80,  with 
interest  at  6  per  cent,  from  date  of  Judgment. 
The  costs  of  this  appeal  are  adjudged  against 
appellee. 

Reformed  and  affirmed. 

BUCK,  J.  (dissenting).  I  cannot  agree 
with  the  views  expressed  in  the  majority 
opinion,  nor  in  the  disposition  of  this  <aBe. 
If  the  railway  company  is  liable  for  the  in- 
juries sustained  by  the  horses  which  ran 
through  the  fences  to  escape  from  what.,  no 
doubt,  seemed  to  them  an  approaching  mon- 
ster, emitting  loud  and  frightening  noises, 
and  belching  forth  clouds  of  smoke  and  steam, 
then  it  seems  to  me  that  no  less  is  It  liable 
for  the  death  of  the  mare  in  question,  wbidi, 
having  escaped  from  the  threatening  and  im- 
minent danger,  as  she  saw  it,  followed  the 
natural  promptings  of  her  equine  nature  to 
get  back  to  her  companions  by  the  only  means 
of  egress  that  presented  itself.  To  one  who 
knows  horses  and  understands  their  habits 
it  would  seem  that,  under  the  circumstances, 
it  must  have  been  reasonably  anticipated 
that  in  all  probability  she  would  have  at- 
tempted to  do  the  very  thing  she  did  do.  not 
realizing  the  danger  from  the  gaps  in  tbe 
walkway  selected  until  after  she  started  on- 
to the  trestle,  and  it  was  too  late  to  turn 
back.  I  believe  the  accident  in  question  is 
a  result  which  naturally  flows  In  a  contin- 
uous sequence  from  the  negligence  of  the 
railway  company  in  jiermltting  its  gate  or 
gap  into  its  right  of  way  to  be  down  or  get 
out  of  repair,  or  in  failing  to  have  fences 
and  cattle  guards  on  either  side  of  the  in- 
tersecting public  road,  thereby  inviting  loose 
stock  to  enter  upon  sudi  right  of  way.  The 
case  of  Ballway  Co.  v.  Dixon,  cited  in  the 
majority  opinion,  is  believed  to  be  directly 
in  point,  and  to  support  the  Judgment  of  tbe 
trial  court  as  to  this  item  of  damage.  Ap- 
pellee also  cites  Railway  v.  Benaist,  122  S. 
W.  B8T,  Railway  Co.  v.  Harris,  3  WUlson. 
ClT.  Gas.  Ct  App.  {  224,  Railway  CSo.  ▼. 
Mitchell,  4  WUlson,  Civ.  Gas.  Ct  App.  261. 
17  S.  W.  1079,  and  Railway  Co.  v.  Cooper.  75 
S.  W.  329,  all  of  which  in  more  or  less  de- 
gree upon  tbe  point  in  Issue  support  the  Dlx- 
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on  Case.    In  the  last-cited  case,  by  this  court, 
Judge  Speer  says: 

"The  evidence  shows  that  the  animal  was 
killed  within  the  appellant's  atation  groands 
in  the  town  of  Miami,  and  at  a  place  where  it 
is  not  required  by  law  to  fence  its  right  of  way. 
Railway  Co.  v.  Blankenbeckler  [13  Tex.  Civ. 
App.  249]  35  S.  W.  331,  and  authorities  cited. 
In  such  case  it  is  incumbent  upon  the  plaintiS 
to  prove  more  than  the  mere  killing;  he  must 
prove  that  it  was  negligently  done.  But  this 
does  not  mean  negligence  <x  the  train  opera- 
tivefi_  alone,  for  any  negligence  of  the  defendant 
proximately  causing  the  injury  will  suffice  to 
establish  liability.  In  this  case  the  testimony 
tended  to  show  negligence  in  the  conatructiou 
and  maintenance  of  some  stock  pens  and  wing 
fences,  forming  what  the  witnesses  denominate 
a  'pocket'  that  was  dangerous  to  stock,  and 
which  was  the  occasion  of  appellee's  mule  being 
caught  upon  the  track  and  killed.  Negligence 
in  this  respect  might  be  sufficient  to  show  lia- 
bility." 

It  Is  my  opinl<Hi  that  the  judgment  of  the 
trial  court  sboald  be  In  all  respects  affirmed. 


OATTLEMEN8    TRUST   C».   OF   FT. 

WORTH  V.  WILLIS,  District 

Judge,  et  al.     (No.  8340.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Oct  9,  1915.     Rehearing  Denied 

Nov.  13,  1915.) 

1.  OoxniTs  ^=>207— Court  of  Civii,  Apfkals 

— ISeUANCK   01-  FBEBOaATIVK  WWT— PBOHI- 

BITION. 

Under  Const,  art.  5,  t  6,  providing  for  di- 
vision of  the  state  into  supreme  judicial  dis- 
tricts, and  establishment  of  a  Court  of  Civil 
Appeals  in  each  district,  which  shall  have  ap- 
pellate jurisdiction  extending  to  all  dvil  coses 
of  which  the  district  courts  and  county  courts 
have  original  or  appellate  jurisdiction,  under 
such  restrictions  and  regulations  as  may  be  pre- 
scribed by  law,  and  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  1592,  giving  Courte  of  CivU  Ap- 
peals the  power  to  issue  writs  of  mandamus  and 
all  other  writs  necessary  to  enforce  their  juris- 
diction, the  Court  of  Civil  Appeals  has  power  to 
issue  a  writ  of  prohibition  to  protect  its  ju- 
risdiction. 

[Kd.  Note.— For  other  cases^  see  Courts,  Dec. 
Dig.  «=»207;  Prohibition,  Cent  Dig.  (  65.] 

2.  Courts  9=>207— Coubt  of  Civn.  Apfeaub 

— ISSUANCK  OF  WEIT  OF  PBOaXBITlON. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  1591,  relatinf  to  judgments  of  the  Court  ot 
Civil  Appeals,  a  judgment  of  the  Court  of  Civil 
Appeals,  affirming  a  money  judgment  of  the 
district  court,  with  damages  tor  delay,  is  the 
judgment  of  the  appellate  court,  and  not  that 
of  the  district  court,  though  it  be  remitted  to 
the  district  court  for  enforcement;  hence  pro- 
hibition will  lie  to  prevent  another  district  court 
enjoining  enforcement  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  «=9207;    Prohibition,  Cent.  Dig.  S  65.] 

8.  Couirre  «=»207— Issuanck  of  Prohibition 
— JuRisoionoN   or  Court  of   Civii.  Ar- 

FKALS. 

Where  a  judgment  of  one  district  court 
against  a  resident  of  another  district,  after  be- 
ing affirmed  by  the  Court  of  Civil  Apiieals,  was 
sought  to  be  enjoined  by  a  district  court  lying 
outside  of  the  supreme  judicial  district  over 
which  the  Court  of  Civil  Appeals  had  jurisdic- 
tion, probibiti<»  against  the  defendant  and  the 
judge  of  the  district  court  in  which  injunction 
was  sought  may  be  issued  by  the  Court  of  Civil 
Appeals;    such  defendant  having  been  party  to 


the  ori^nal  suit,  and  both  having  appeared  and 
answered. 

(Ed.  Note.— For  other  cases,  see  Courts,  Dec; 
Dig.  i3=»207;    Prohibition,  Cent  Dig.  §  65.] 

4.  Courts  «=>207— Coubt  of  Civll  Apfkax^ 
— Issuance  of  Pbohibition. 

In  view  of  Const  art  5,  §  8,  giving  Courts 
of  Civil  Appeals  power  to  issue  all  necessary 
writs,  the  Court  of  Civil  Appeals  of  one  dis- 
trict  may  issue  a  writ  of  pruhibition  against  a 
district  court  of  another  district  and  parties  re- 
siding in  another  district  to  prevent  interfer- 
ence with  its  judgment 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  <S=207;    Prohibition,  Cent  Dig.  §  65.] 

5.  PaoniBiTioN  €=9l2— Obodnds  of  Defense. 

In  view  of  Rev.  St  1911,  arts.  4643,  4(553, 
providing  for  the  return  of  writs  of  injunction 
before  the  court  where  the  action  is  pending,  a 
writ  of  prohibition,  issued  to  prevent  one  dis- 
trict court  from  interfering  with  the  judgment 
of  another  district  court  which  bad  been  af- 
6rmed  by  the  Court  of  Civil  Appeals,  will  not 
be  denied  on  the  ground  that  the  court -in  which 
uijunction  was  sought  would  properly  adminis- 
ter the  law  according  to  the  facts. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  }  61;   Dec.  Dig.  «=>12.] 

Petition  by  the  Cattleiuens  Trust  Company 
of  Ft.  Worth  for  a  writ  of  prohibition 
against  Frank  Willis,  District  Judge,  and 
another.    Writ  issued. 

A.  H.  Eirby,  of  Ft  Worth,  for  petitioner. 
J.  W.  Payne,  of  Ochiltree,  Newton  P.  Willis, 
of  Canadian,  and  George  W.  Steere^  of  Et. 
Worth,  for  respondents. 

CONNER,  C.  J.  This  is  an  application  on 
the  part  of  the  Cattlemens  Trust  Company 
of  Ft.  Worth  against  J.  M.  Blasslngame,  of 
Ochiltree  county,  and  against  Hon.  Prank 
Willis,  judge  of  the  Thirty-First  judicial 
district,  for  a  writ  prohibiting  the  said  Blas- 
slngame from  further  prosecuting  and  the 
said  judge  from  a  further  hearing  of  a 
writ  of  injunction  issued  by  order  of  said 
judge  on  September  1,  1915,  restraining  an 
execution  sale  of  certain  lands  belonging  to 
Blasslngame  situated  in  OchUtree  county. 
The  application  for  the  writ  is  based  upon 
the  following  undisputed  facts: 

On  June  15,  1914,  the  Cattlemens  Trust 
Company  recovered  a  judgment  by  default  In 
the  district  court  of  Tarrant  county  against 
the  defendant  J.  M.  Blasslngame  for  the 
sum  of  $869.40,  being  the  principal,  interest, 
and  attorney's  fees  specified  In  a  promissory 
note  declared  upon  In  that  case.  Blas- 
slngame, though  duly  served,  made  default, 
but  later,  on  September  12,  1914,  sued  out 
a  writ  of  error  from  said  judgment  to  this 
court,  at  the  time  filing  a  supersedeas  bond, 
with  A.  W.  Thurman,  S.  C.  Brillhart,  Shar- 
man  Jines,  and  A.  M.  Jlnes  as  sureties. 
Blasslngame,  however,  failed  to  ffle  the  rec- 
ord in  this  court,  or  otherwise  prosecute  his 
writ  of  error  with  effect,  as  required  by  the 
terms  of  his  supersedeas  bond,  whereupon 
the  Cattlemens  Trust  Company,  pursuant  to 
the  terms  of  our  statute  on  the  subject,  filed 
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Its  motion  In  this  court  praying  for  an  af- 
firmance of  the  Judgment  and  a  recovery  of 
10  per  cent,  damages  for  delay.  In  answer 
to  the  motion  to  affirm,  Blassingame  filed  in 
this  court  a  pleading  to  the  effect  that  short- 
ly prior  to  the  Institution  of  the  suit  In 
Tarrant  couuty  by  the  Cattlemens  Trust 
Company  he  (Blassingame)  had  Instituted  a 
suit  In  Ochiltree  county,  where  he  resided,  to 
cancel  for  fraud  the  note  which  was  the 
foundation  of  the  suit  and  Judgment  In  Tai> 
rant  county;  that  the  case  In  Ochiltree  coun- 
ty had  been  tried  upon  the  Issues  made  by 
the  pleadings  In  that  case,  and  that  he 
(Blassingame)  had  recovered  a  Judgment  can- 
celing the  note;  that  the  Cattlemens  Trust 
(Tompany  had  duly  prosecuted  an  appeal  from 
the  Ochiltree  county  Judgment  to  the  Court 
of  Civil  Appeals  for  the  Seventh  Supreme 
Judicial  -District,  where  It  was  alleged  the  ap- 
peal was  then  pending.  The  prayer  was  that 
the  motion  to  afflim  be  dismissed,  or  in  the 
alternative  that  this  court  postpone  Judgment 
on  the  motion  nntU  after  disposition  of  the 
appeal  from  Ochiltree  county  by  the  Court 
of  Civil  Appeals  for  the  Seventh  Supreme 
Judicial  District.  After  due  consideration, 
we  held,  in  effect,  as  will  be  seen  from  oor 
published  opinion  (Blassingame  v.  Cattle- 
men's Trust  Co.,  174  S.  W.  900),  that  the 
facts  set  up  by  Blassingame  In  answer  to  the 
motion  constituted  a  good  plea  In  abatement 
only,  and  not  a  good  plea  In  bar  of  the  action 
in  Tarrant  county,  and  that,  Blassingame 
having  failed,  after  due  notice  of  the  Tarrant 
county  suit,  to  therein  pleaa  said  matter  of 
abatement,  such  matter  could  not  be  given 
effect  for  the  first  time  in  this  court,  and 
that  the  same  would  not  constitute  cause  to 
refuse  the  prayer  of  the  motion  to  affirm,  or 
to  grant  Blassingame's  prayer  for  a  post- 
ptMiement  of  our  action  until  after  the  de- 
termination of  the  appeal  from  the  district 
court  of  Ochiltree  county.  The  motion  to 
affirm  was  accordingly,  on,  to  wit,  January 
23,  191S,  granted  by  us,  and  this  court  duly 
entered  Its  Judgment  In  favor  of  the  Cattle- 
mens Trust  Company  for  the  amount  ad- 
Judged  tn  its  favor  below,  together  with  the 
further  sum  of  10  per  cent  thereon  as  dam- 
ages for  delay  and  all  costs  of  the  proceed- 
ings, against  Blassingame  and  the  said  sure- 
ties upon  bis  supersedeas  bond.  From  this 
Judgment  of  affirmance  Blassingame  later 
sued  out  a  writ  of  error  to  our  Supreme 
Court,  but  the  writ  was  dismissed  by  that 
court  on  the  ground  of  a  want  of  Jurisdiction. 
Yet  later,  cm,  to  wit,  the  23d  day  of  June, 
1915,  the  mandate  of  this  court  was  regularly 
issued  and  transmitted  to  the  district  court 
of  Tarrant  couuty,  directing  the  enforcement 
of  our  said  Judgment  The  district  court  of 
Tarrant  county  thereui)on  regularly  issued 
execution,  directed  to  the  sheriff  of  Ochiltree 
county,  commanding  him  to  malie  the  sums 
of  money  adjudged  by  this  court  which  exe- 
cution was  levied  upon  lands  belonging  to 


Blassingame  situated  in  Ochiltree  county, 
and  sudi  lands  were  advertised  for  sale  oa 
September  2,  191S. 

Thereafter,  to  wit,  on  or  about  August  t, 
1915,  Blassingame  presented  to  the  presiding 
Judge  of  the  district  court  of  Tarrant  county 
a  petition  praying  that  said  Judgment  in  said 
court  and  said  execution  sale  be  enjoined. 
In  this  petition  Blassingame,  in  substance, 
set  up  the  facts,  so  far  as  necessary  to  here 
state,  as  we  have  hereinbefore  recited  them, 
asserting  the  superiority  of  the  Judgment  in 
the  district  court  of  Ochiltree  county,  and 
further  averred  that  he  had  been  misinformed 
as  to  his  right  or  duty  to  plead  the  institution 
of  the  prior  suit  in  Ochiltree  county  in  the 
suit  in  Tarrant  county,  and  that  he  had  omit- 
ted to  plead  such  matter  In  abatement  upon 
the  advice  of  his  attorneys.  The  district 
Judge  of  Tarrant  county,  to  whom  the  peti- 
tion was  presented.  Indorsed  his  flat  thereon, 
commanding  the  Cattlemens  Trust  Company 
to  appear  before  him  on  August  11,  1915, 
and  show  cause  why  the  temporary  writ  of 
Injunction  prayed  for  should  not  be  granted. 
The  Cattlemens  Trust  (Company  appeared, 
and  on  a  hearing  of  the  motion,  on,  to  wit, 
the  26th  day  of  August  1915,  Bon.  Ben  M. 
Terrell,  Judge  of  said  district  court  of  Tar- 
rant county,  entered  his  order  stating  that: 

"The  court  having  heard  and  fully  consid- 
ered said  application,  is  of  opinion  tnat  sam« 
should  be  in  all  things  denied  and  refused;  and 
it  is  accordingly  so  ordered,  adjudged,  and  de- 
creed." 

It  does  not  appear  that  any  appeal  was 
taken  from  the  order  last  named.  The  next 
step  on  the  part  of  Blassingame  was  the 
presentation  by  him  on  the  1st  day  of  Sep- 
tember, 1915,  of  a  petition  to  Hon.  Franlc 
Willis,  respondent  herein.  Judge  of  the  dis- 
trict court  of  the  Thirty-First  Judicial  dis- 
trict, seeking  to  enjoin  the  threatened  ex- 
ecution sale  hereinbefore  mentioned  and  the 
said  Judgment  upon  which  It  rested.  The 
petition  set  up  the  institution  of  the  con- 
flicting Judgments,  as  hereinbefore  recited, 
and  the  fact  of  the  appeal  pending  in  the 
Seventh  supreme  Judicial  district  omitting 
any  reference  to  the  proceeding  in  this  court 
which  resulted  In  the  judgment  of  affirmance 
we  have  described,  and  the  prayer  was  that 
the  sheriff  of  Ochiltree  county  be  "restrained 
and  enjoined  from  further  executing  or  en- 
forcing said  Judgment  of  Tarrant  county  dis- 
trict court  until  the  decision  of  the  honorable 
Court  of  Civil  Appeals  of  Aniarillo  in  this 
case,  and  that  on  final  hearing  hereof  said 
Judgment  be  made  perpetual,  and  for  gen- 
eral and  special  legal  and  equitable  relief." 
Hon.  Frank  Willis  indorsed  his  order  upon 
the  petition  granting  the  Issuance  of  the 
temporary  writ  of  injunction  as  prayed  for, 
and  it  Is  to  further  proceedings  under  the 
writ  of  injunction  Issued  pursuant  to  said  oi^ 
der  that  the  relator,  the  Cattlemens  Trust 
Company,  now  Interposes  Its  petition  for  a 
writ  of  prohibition,  as  stated  In  the  beglo- 
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ning  of  this  opinion.  The  respondents  Blas- 
slngame  and  Willis,  tn  obedience  to  the  notice 
of  this  conrt  to  show  cause  why  the  writ 
should  not  issue,  have  appeared  and  filed 
written  answers.  There  is  no  denial  of  the 
material  facts  stated ;  the  contention  of  re- 
spondents constituting  in  its  essence  a  mere 
denial,  for  rarlous  reasons,  of  a  power  In 
this  court  to  issue  a  writ  of  prohibition  such 
as  sought  in  this  case. 

[1]  While  it  seems  to  be  true,  as  respond- 
ents insist,  that  no  Court  of  Civil  Appeals  in 
Texas  has  ever  issued  such  a  writ,  yet  we 
have  no  doubt  of  the  power  of  such  court 
to  do  BO  in  a  proper  case.  Section  6,  article 
5,  of  our  Constitution,  after  providing  for  a 
division  of  Texas  Into  supreme  Judicial  dis- 
tricts, and  for  the  establishment  of  a  Court 
of  ClvU  Appeals  In  each  of  said  districts,  de- 
clares, among  other  things,  that  such  courts 
"shall  have  appellate  Jurisdiction  coexten- 
sive with  the  limits  of  their  respective  dis- 
tricts, which  shall  extend  to  all  civil  cases 
of  which  the  district  courts  or  county  courts 
have  original  or  appellate  Jurisdiction,  un- 
der snch  restrictions  and  regulations  as  may 
be  prescribed  by  law."  Said  section  of  the 
Constitution  further  specially  provides  that 
said  Courts  of  ClvU  Appeals  "shall  have 
such  other  Jurisdiction,  original  and  appel- 
late, as  may  be  prescribed  by  law."  Later 
the  Legislature,  in  defining  the  Jurisdiction 
Of  the  Court  of  ClvU  Appeals,  among  other 
things,  enacted  that: 

"The  said  courts  and  the  judges  thereof  shall 
have  the  power  to  issue  writs  of  mandamus 
and  all  other  writs  necessary  to  enforce  the  ju- 
risdiction of  said  courts." 

See  Vernon's  Sayles'  Texas  ClvU  Statutes, 
article  1582. 

Clearly  the  legislative  act  quoted  was  an- 
tborized  by  the  terms  of  the  Constitution  also 
quoted,  and  has  all  the  force  that  could  be 
^vea  to  It,  had  the  same  been  s>eclflcally 
embodied  in  the  Constitution  Itself.  So  that 
It  seems  apparent  to  ns  that  there  is  no  force 
in  the  contention  that  we  are  without  consti- 
tutional power  to  issue  a  writ  of  prohibition. 
And,  as  we  think.  In  a  proper  case  it  is  whol< 
ly  Immaterial  whether  the  JtulsdicticMi  exer- 
cised by  a  Court  of  Civil  Appeals  in  the  is- 
suance of  such  a  writ  be  classified  as  "orig- 
inal" or  as  "af^ellate."  Whatever  be  the 
proper  classification  of  the  power,  it  Is  clear 
that  this  court  and  all  other  Courts  of  ClvU 
Appeals  have  been  expressly  given  Jurisdic- 
tion to  issne  any  writ  known  to  the  law 
found  to  be  necessary  to  enforce  the  Jurisdic- 
tion of  the  court.  The  question  therefore  Is: 
Does  the  said  petition  of  respondent  Blas- 
sinsame,  and  the  said  action  thereon  of  the 
respondent  Hon.  Frank  Willis,  constitute  at- 
tacks upon  the  Jurisdiction  of  this  court? 
We  think  they  do. 

[2]  As  we  constme  the  Judgm^it  enjoined, 
it  la  the  Judgment  of  tills  court,  and  not  that 
of  tbe  district  court,  as  re^ondents  contend, 
and  as  was  incorrectly  r^re8e;ited  In  the  pe- 


tition for  the  Injtinction.  It  is  so,  as  we 
think,  in  form  and  In  substance.  The  Judg- 
ment decrees  the  payment  by  the  respondent 
BlasslDgame  and  the  sureties  on  his  super- 
sedeas bond,  not  only  of  the  amount  adjudg- 
ed against  Blasalngame  below,  but  also  of  the 
certain  sum  of  10  per  cent  of  the  Judgment 
of  the  district  court  as  damages,  besides  the 
costs  of  this  court,  for  aU  of  which  It  Is  di- 
rected that  execution  may  issue.  The  fact 
that  under  the  statute  the  Judgment  is  certi- 
fied to  the  conrt  below  for  observance,  and 
that  the  execution  enjoined  was  Issued  out  of 
that  court,  instead  of  from  this  court  direct, 
does  not  alter  the  character  of  the  Judgment, 
or  change  the  basis  of  its  legal  effect  Its 
vital  force  has  its  source  in  the  power  vested 
In  this  court  and  In  Issuing  the  execution  the 
lower  court  only  acted  In  a  ministerial  ca- 
pacity. As  to  this  It  had  no  discretion,  but 
was  required  to  obey  the  mandate  of  its  su- 
perior in  authority.  Bnrck  t.  Burroughs,  84 
Tex.  445;  Moore  v.  Chamberlain,  162  S.  W. 
196.  Such  Judgment,  too,  perforce  of  the 
statutes  and  decisions  of  this  state  was  final 
(Vernon's  Sayles'  Texas  ClvU  Statutes,  ai^ 
tide  1601;  Cole  ▼.  Stete  [Sup.]  170  S.  W. 
1036 ;  Gray  v.  Eleaser,  48  Tex.  Clv.  App.  417. 
94  8.  W.  911),  and  a  writ  as  here  sought  for 
restraining  an  unauthorized  interference 
with  a  final  Judgment  of  this  court  mnst,  in 
its  very  nature,  constitute  an  aid  to  our  Ju- 
risdiction. 

It  Is  doubtless  true  that  In  certain  excep- 
tional cases  a  court  of  equity  would  entertain 
an  action  in  the  nature  of  an  original  suit 
to  restrain  a  Judgment  of  a  trial  court,  even 
after  afilrmance,  as,  for  instance,  upon  prop- 
er allegations  of  subsequently  discovered 
frand  or  perjury  in  its  procuranent.  Bnt 
here  we  have  no  such  state  of  facts  present- 
ed. The  material  facts,  in  substance,  are 
those  that  might  have  been  presented  in  the 
district  conrt  of  Tarrant  county,  which  ren- 
dered the  Judgment  by  default,  and  which 
were  later  in  fact  presented  to  this  court,  as 
before  stated.  In  opposition  to  the  motimi  to 
afiilrm  on  certificate.  If,  after  a  litigant  has 
had  his  day  in  court  and  exhausted  his  legal 
remedies  in  both  the  trial  court  and  on  ap- 
peal, he  can  avoid  the  orderly  effect  and  op- 
eration of  the  final  decree  against  him  by  in- 
voking the  aid  of  other  and  inferior  courts 
on  the  same  state  of  facts,  then  Indeed  It 
would  be  idle  for  a  court  of  final  Jurisdiction 
to  attempt  an  exercise  of  its  power.  Such  a 
construction  of  the  law  would  deprive  this 
court  of  aU  real  power,  contrary  to  the  mani- 
fest purpose  of  the  Constitution  and  Legisla- 
ture in  declaring  that  our  Judgments  in  cas- 
es such  as  the  one  before  us  should  be  final. 
See  McCrimmin  v.  Cooper,  3T  Tex.  423; 
Kendall  v.  Mather,  48  Tex.  585.  We  think  it 
plain,  therefore,  that  the  writ  of  injunction 
Issued  out  of  the  district  court  of  the  Thirty- 
First  Judicial  district  constitutes  an  attack 
upon  the  Jurisdiction  of  this  court,  and  tliat 
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as  agalnat  any  objections  thus  far  noticed 
the  writ  of  prohibition  herein  songfat  will  lie 
to  restrain  the  district  court  of  Ochiltree 
county  from  Interpreting  our  said  Judgment 
or  from  interfering  with  its  proper  execu- 
tion. See  Horey  r.  Shepherd,  105  Tex.  237, 
147  S.  W.  224 ;  State  v.  Spokane  Co.  Super. 
Ct.,  8  Wash.  601,  86  Pac.  443 ;  State  v.  Whit- 
ney, 66  Pla.  24,  63  South.  299;  82  Cyc.  609, 
text  (e) ;  State  v.  Drew,  38  La.  Ann.  274 ; 
In  re  State,  18  La.  Ann.  102. 

[3]  It  is  further  Insisted,  however,  that 
inasmuch  as  Ochiltree  county,  where  ttie  re- 
spondent Blasalngame  resides  and  where  the 
land  levied  upon  Is  situated,  and  the  Thlrty- 
Elrst  Judicial  district,  are  beyond  the  terri- 
torial limits  of  this  supreme  Judicial  district, 
we  are  for  this,  if  for  no  other,  reason  with- 
out power  to  issue  the  writ  prayed  for.  But 
If  otherwise  authorised  to  issue  the  writ,  we 
do  not  think  this  contention  is  maintainable. 
The  writ  sought  by  relator  is  in  character 
very  similar  to  the  writ  of  Injunction.  As 
to  the  respondent  Blassingame  the  very  same 
result  is  to  be  brought  about.  As  to  him,  at 
least,  the  only  difference  is  in  name.  As 
against  the  other  respondent,  Hon.  F1-ank 
Willis,  the  writ  is  sought  and  operative  only 
as  the  Judicial  officer  at  this  time  authorized 
to  perform  the  functions  of  the  district  conrt 
of  OchUtree  county.  As  against  him  the  real 
purpose  of  the  writ  sought  is  to  restrain  the 
threatened  action  of  that  court,  whosoever 
may  happen  to  be  Its  presiding  Judge.  Such 
writs  were  designated  in  the  common  law 
as  writs  of  prohibition,  as  contradistinguish- 
ed from  writs  of  injunction,  and  our  author- 
ities have  adhered  to  that  nomenclature. 
But  In  nature  and  Judicial  results  obtain- 
able there  can  be  but  little,  if  any,  difference 
between  writs  of  injunction  and  writs  of 
prohibition.  This  being  true,  we  see  no  rea- 
son why  we  should  not,  in  this  case,  apply 
the  familiar  rule  relating  to  writs  of  Injunc- 
tion, to  wit.  that  an  injunction  operates 
against  all  persons,  their  agents  and  attor- 
neys, who  were  parties  to  the  cause,  wheth- 
er they  reside  within  or  without  the  terri- 
torial Jurisdiction  of  the  court  awarding  the 
writ  See  Alexander  v.  ToUeston  Club,  110 
IlL  65 ;  State  v.  Fredlock,  52  W.  Va.  232,  43 
S.  E.  153,  94  Am.  St.  Rep.  932;  Frank  v. 
Peyton,  82  Ky.  150;  Jennings  Bros.  v.  Beale, 
158  Pa.  288,  27  Atl.  M8;  22  Cyc.  785.  The 
respondent  Blassingame  was  a  party  to  the 
Judgment  that  he  now  seeks  to  enjoin.  He, 
as  also  the  respondent  \Wllis,  voluntarily 
api>eared  before  this  court  and  answered  In 
this  proceeding,  thus  submitting  themselves 
to  our  Jurisdiction,  and  hence,  as  we  think, 
cannot  be  Indulged  in  now  saying  that  we 
are  without  power  to  make  and  enforce  such 
orders  as  the  other  facts  before  us  author- 
ize. 

[4]  Moreover,  for  a  yet  better  reason,  per- 
haps, we  are  of  opinion  that  in  the  respect  now 
under  consideration  our  power  Is  not  limited 


to  the  territorial  limits  of  our  Judicial  dis- 
trict While  the  Constitution  already  quoted 
in  general  terms  limits  our  appellate  Juris- 
diction to  the  territorial  limits  of  this  dis- 
trict, it  is  apparent  frmn  the  whole,  when 
considered  in  connection  with  the  legislative 
grants  of  power,  that  we  have  full  authority 
to  conclnde  litigation  and  render  final  Judg- 
ments in  causes,  such  as  here  in  question, 
arising  in  our  Judicial  district  and  properly 
brought  before  us.  Such  power,  In  accord 
with  the  very  familiar  rule  of  construction, 
carries  with  it  by  necessary  implication  the 
power  to  issue  such  process  as  may  be  essen- 
tial to  the  maintenance  of  the  integrity  and 
vital  force  of  our  final  decrees.  Otherwise 
the  supremacy  evidently  intended  by  the  Con- 
stitution Is  meaningless.  It  follows,  if  nec- 
essary to  the  end,  that  such  process,  in  the 
absence  of  any  spedflc  Inhibition,  will  be 
operative  anywhere  within  the  limits  of  the 
sovereign, power  by  virtue  of  which  thU  court 
exists.  Any  doubt  of  this  that  can  arise 
from  a  construction  of  the  Constitution  alone 
Is  dissipated  by  the  statute  quoted  and  al- 
ready referred  to  several  times,  which  gives 
to  this  court  power  to  Issue  the  extraordi- 
nary writs  therein  named.  As  stated,  tlie  en- 
actment of  this  statute  was  clearly  aathor- 
ized  by  section  6  of  article  6  of  the  Constitu- 
tion, and  the  statute  expressly  authorizes 
this  conrt  to  issue  all  writs  necessary  to  en- 
force our  Jurisdiction,  whether  in  doing  so 
we  are  in  the  exercise  of  original  or  appel- 
late functions,  and  without  any  territorial 
limitation  as  to  the  operation  of  the  writs 
when  issued.  It  follows,  we  think,  that  sudi 
writs,  when  issued  in  a  proper  case,  must, 
except  perhaps  in  cases  having  no  applica- 
tion here,  be  obeyed  by  all  persons  and 
courts  of  inferior  Jorisdlctton  or  antlMMlty 
in  this  state. 

[S]  Several  other  objections  have  been 
urged  by  the  respondenta,  but  they  are,  we 
think,  of  minor  importance,  easily  answered, 
and  hardly  require  discussion.  We  should 
however,  perhaps  briefly  notice  the  farther 
insistence  that  the  proper  remedy  of  the  re- 
lator was  to  present  its  complaint  in  the  dis- 
trict court  of  the  Thirty-First  Judicial  dis- 
trict; the  contention  being  that  it  must  be 
assumed  that  the  court  issuing  the  injunc- 
tion would  properly  administer  the  law  upon 
the  facts.  As  to  this  contention,  it  is  to  be 
observed  that,  even  If  the  Judgment  enjoined 
should  be  construed  as  a  Judgment  of  the 
district  conrt  of  Tarrant  county,  as  respond- 
ents Insist,  and  if  the  district  Judge  of  the 
Thirty-First  Judicial  district  had  any  au- 
thority at  all  to  direct  the  Issuance  of  the 
writ,  It  was  returnable  to  and  triable  before 
the  district  Judge  rendering  the  Judgment 
See  Revised  Statutes,  articles  4643  and  4653. 
In  such  cases  the  law  evidently  contemplates 
that  the  court  rendering  the  Judgment  shall 
be  the  Judge  of  Its  validity.  The  reason  for 
this  rule  is  of  special  force,  we  think,  in 
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cases  where  the  Judgment  attacked  Is  that 
of  this  court.  In  certain  cases  and  under 
certain  regulations,  that  need  not  be  here 
specified,  our  Constitution  and  laws  have 
vested  In  the  Supreme  Ck>urt  the  power  to 
modify  or  annul  the  decrees  of  this  court 
The  grant  of  such  power  In  the  Supreme 
Court  necessarily  excludes'  all  authority 
from  courts  of  inferior  jurisdiction  to  do  so. 
In  the  case  in  which  the  enjoined  Judgment 
was  rendered,  the  Supreme  Court  Itself  for- 
mally declared  that  It  was  without  power  to 
revise  the  Judgment.  How,  then,  Is  it  to  be 
supposed  that  the  district  court  of  the  Thirty- 
First  Judicial  district,  or  the  Judge  thereof, 
has  power  to  do  so?  In  such  cases  the  rem- 
edies urged  by  respondents  have  no  applica- 
tion. See  State  v.  Spokane  Co.  Sup.  Ct,  8 
Wash.  591,  36  Pac.  443;  State  T.  Superior 
Court,  5  Wash.  618,  32  Pac.  457,  771;  Kirby 
V.  Superior  Court,  68  Cal.  604,  10  Pac.  119 ; 
High.  Bxtr.  Rem.  {  781 ;  State  v.  Elkln,  130 
Mo.  90,  .30  S.  W.  337,  31  S.  W.  1037. 

We  conclude  that  relator,  the  Cattlemen.^ 
Trust  Company,  is  entitled  to  the  relief 
specified  In  its  complaint,  and  that  the  writ 
of  prohibition  should  Issue  as  prayed  for; 
and  It  is  so  adjudged. 


BOI/r  et  aL  T.  STATE  SAVINGS  BANK  OF 
MANCHESTER,  IOWA.    (No,  8221.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

July  3,  1915.     Rehearing  Denied 

Oct  16,  1915.) 

1.  Altebation  or  Instbuments  4=»20— Bilu 
AND  Notes  4=9378— Bona  Fide  Puschas- 

EBS — DeIXNSKS — ^AXTEBATION . 

Any  change  by  a  party  thereto  without  the 
consent  of  the  opposite  party  in  the  personality, 
number,  or  relation  of  the  parties  to  an  instru- 
ment constitutes  a  material  alteration,  which 
will  avoid  the  instrument  even  in  the  hands  of 
an  innocent  purchaser. 

[Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  U  158-188;  Dec.  Dig. 
«=920 ;  Bills  and  Notes,  (Jent.  Dig.  {§  985-992 ; 
Dec.  Dig.  <8=»378.] 

2.  PuEADiNo    «s>206  —  Dkmubbeb  —  Special 
Exceptions. 

Where,  in  an  action  on  a  note,  the  fourth 
paragraph  of  the  answer  aUeged  that  the  name 
of  V.  was  added  to  the  note  after  defendants 
signed  it  that  V.  never  signed  the  note  and 
hence  the  note  sued  on  was  not  the  obligation 
of  defendants,  and  that  the  note  bad  been  ma- 
terially altered  since  its  execution  by  defend- 
ants, an  exception  stating  that  plaintiff  "8p>>- 
cially  excepts  to  the  fourth  section  of  said 
answer,  •  *  •  for  the  reason  that  the  game 
as  pleaded,  constitutes  no  legal  defense,"  though 
special  in  the  sense  that  it  pointed  out  the  par- 
ticular paragraph  of  the  answer  to  which  it 
was  directed,  amounted  to  no  more  than  a  gen- 
eral demurrer,  as  it  set  up  no  specific  reason 
why  the  answer  failed  to  set  up  a  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  »  491-493,  495,  496,  498-510;  Deo. 
Dig.  «=»20K] 

3.  PifADiNo    «=>34,    205  — ConsTBUonoir  — 

I>KinTBBEB. 

As  against  a  general  demurrer,  such  para- 
graph of  the  answer  was  good,  since,  in  passing 


upon  a  pleading  as  against  a  general  demurrer, 
the  court  must  consider  everything  as  properly 
alleged  which  by  any  reasonable  construction 
may  be  embraced  within  the  allegations  made, 
and  the  allegations  that  the  alteration  was  not 
made  with  defendant's  consent,  and  that  it  was 
made  by  a  party  to  the  note,  might  be  implied, 
if  necessary. 

[Ed.    Note. — For   other   cases,    see   Pleading, 
9ei''L.P'R-_»  5%,  66-74,  491^:493,  495.  496, 


498-610;    Dec 


<S=»34,  205.] 


4.  AXTEBATION  OP  Instbuuentb  4s»25— Ac- 
tions ON  Notes— Pleading. 

If  a  material  alteration  in  a  note  after  its 
execution  was  made  with  the  consent  of  the 
makers  or  ratified  by  them,  plaintiff,  suing  upon 
the  note,  should  have  presented  such  consent 
or  ratification  by  a  proper  pilea,  it  being  in  the 
nature  of  a  plea  of  confession  and  avoidance, 
and  the  same  was  true  if  the  alteration  was  not 
made  by  a  party  to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  §{  216-229;  Dec.  Dig. 
«s>25.] 

6.  Appeal  and  Ebrob  ®=3l050— Habhless 
Ekbob  —  Admission  of  Imkatbbial  Evi- 
dence. 

Though,  in  an  action  by  a  bank  on  a  note 
purchased  by  its  president  nis  testimony  as  to 
the  extent  of  his  powers  might  be  objectionable, 
an  inc[uiry  into  his  powers  was  not  apparently 
material,  as  the  bank,  by  suing  upon  the  note, 
ratified  his  act  in  purchasing  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  1068,  1060,  4153-4157, 
4166;  Dec.  Dig.  «=»1050.1 

6.  Tbial  «=>85— Reception  of  Evidence- 
Objections  TO  Evidence  Good  in  Pabt. 

Assignments  of  error  complaining  of  the 
overruling  of  objections  to  a  witness'  answers 
must  be  overruled,  where  a  part  at  least  of  the 
answers  was  admissible,  and  the  objections  went 
to  the  entire  answers. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cient. 
Dig.  SS  222,  223-225 ;   Dec.  Dig.  <S=85.] 

7.  Sales  <£=»124r-RESCissi0N  fob  Fbaud— Be- 

TOBN  OF  PbOPEBTT  RECEIVED. 

Persons  induced  by  fraudulent  and  mate- 
rial misrepresentations  to  purchase  a  horse 
could  sue  for  a  rescission  of  the  contract  of 
sale,  but  must  first  return  the  horse  or  show 
good  cause  for  their  failure  so  to  do. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §S  303-312;   Dec.  Dig.  «=»124.] 

8.  EVIDENCE  «=si434— Sales  <g=>355— Pabol 
Evidence  to  Vabt  Wbiting  —  Pboof  of 
considebation. 

A  purchaser  of  a  chattel,  when  sued  for 
the  purchase  price,  may,  in  support  of  a  plea  of 
failure  of  consideration,  rely  upon  materiid  mis- 
representations by  the  seller  concerning  the 
chattel,  cither  express  or  implied,  which  were 
relied  upon  by  him,  and  parol  proof  of  such 
misrepresentations  is  not  objectionable  as  vary- 
ing the  terms  of  the  note  given  for  the  pur- 
chase price,  as  the  consideration  is  always  open 
to  proof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dte.  H  2006-2020 ;  Dec.  Dig.  <8=»434 ; 
Sales,  Cent  Dig.  g§  1025-1043;  Dec.  Dig.  «=» 
355.] 

9.  Sales  «=»428  —  Action  fob  Pbice  — De- 
fenses— MiSREPKESENTATIONS. 

Such  misrepresentations  can  be  invoked 
as  a  defense,  not  upon  the  theory  of  fraud  and 
deceit  practiced  npon  the  purchaser,  but  because 
they  are  in  law  warranties  and  constitute  a  part 
of  the  contract  of  sale  of  which  the  note  was 
also  a  part,  and,  if  misrepresentations  are  war- 
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ran  tics,  they  do  not  cease  to  be  sach,  thongli 
fraudulently  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S§  1214-1223 ;    Dec.  Dig.  «=»428.] 

10.  Evidence  «=>400  —  Paboi.  Evidenoi  to 
Vabt  Wbitinq. 

A  seller  may  by  a  written  contract  with 
•  buyer  limit  his  warranty  of  the  article  sold, 
and,  in  the  absence  of  fraud,  accident,  or  mis- 
take, parol  evidence  is  not  admissible  to  vary 
or  contradict  this  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §|  1778-1793 ;   Dec.  Dig.  <8=>400.] 

11.  Evidence   «=»441— Exclusion    of   Osal 
Reprbsentationb. 

If  a  written  warranty  by  the  seller  of  a 
horse  was  executed  as  a  part  of  the  contract 
of  sale,  and  spoke  the  real  agreement  of  the 
parties,  a  stipulation  therein  that  it  was  the 
only  contract  or  guaranty  excluded  any  war- 
ranty not  contained  therein,  and  operated  to  ex- 
clude evidence  that  the  buyers  were  induced  to 
buy  by  false  and  fraudulent  representations 
that  the  horse  was  young  and  sound. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Die.  U  1710,  1723-1763,  1705-1845, 
2030-2047 ;    Dec  Dig.  <&=»441.] 

12.  Sales    «=>251— Action    fob    Pbice— Dx- 

FSNBKS— MI8BEFBESENTATI0N9. 

In  the  absence  of  a  written  warranty  con- 
Btltntine  a  part  of  a  contract  of  sale,  proof  of 
material  misrepresentations  inducing  ttie  pur- 
chaser to  buy  is  admissible,  and  it  is  immaterial 
whether  such  misrepresentations  were  fraudu- 
lently made,  as  they  could  be  invoked  and  con- 
sidered as  warranties  and  equally  binding  upon 
the  sellers,  whether  made  in  good  faith  or  fraud- 
nlently. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  710;   Dec.  Dig.  <S=>251.] 

13.  Sales  ^=>124— Rescission  fob  FKaud— 
Retubn  of  Pbopeett  Received. 

While  ordinarily,  where  a  purchaser  elects 
to  rescind,  he  must  return  the  property  pur- 
chased, yet  he  need  not  do  so  if  it  be  worthless. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  30&-312;  Dec.  Dig.  e=>124.] 

14.  Contbactb    «=»10— Wabranties  — Mbbt- 
iNO  of  Minds. 

Where  a  warranty  by  the  seller  of  a  horse 
was  not  executed  at  the  tune  of  the  execution  of 
a  note  for  the  purchase  price,  but,  without  the 
knowledge  and  consent  of  the  buyers,  was  mere- 
ly deposited  with  a  local  bank  by  an  agent  of 
the  seller,  it  had  no  binding  effect;  there  being 
no  meeting  of  the  minds,  and  the  seller  having 
no  legal  right  to  impose  a  measure  of  dama- 
ges to  which  the  buyers  never  agreed. 

LEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i|  21-40 ;   Dec.  Dig.  «=»10.] 

16.  Sales  9=938— WABRANTiEfi—FaAUD. 

Though  a  warranty  was  executed  at  the 
time  of  the  execution  of  a  note  for  the  pur- 
chase price  of  a  horse,  and  therefore  was  a  part 
of  the  contract  of  sale,  its  binding  effect  would 
be  destroyed  by  extraneous  fraud  in  the  pro- 
curement of  the  note,  as  fraud  sufficient  to  nulli- 
fy the  note  would  be  equally  as  forceful  as  an 
avoidance  of  the  warranty. 

[Ed.  Note.- For  other  cases,  see  Sales,  Cent 
Dig.  U  65-77,  86 ;   Dec.  Dig.  <8=>38.] 

Appeal  from  District  Court,  Nolan  Coun- 
ty ;   W.  R.  Spender,  Special  Judge. 

Action  by  the  State  Snvlngs  Bank  of  Man- 
chester, Iowa,  against  R.  K.  Bolt  and  oth- 
ers. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

See,  also,  145  S.  W.  707. 


Woodruff,  Christian  ft  Woodruff,  of  Sweet- 
water, for  appellants.  Beall  ft  Douttdt,  of 
Sweetwater,  for  appellee. 

CONNER,  C.  J.  The  State  Savings  Bank 
of  Manchester,  Iowa,  instituted  this  suit 
against  R.  K.  Bolt,  C.  Voss,  and  nine  others 
to  recover  upon  a  promissory  note  which, 
with  its  Interest,  aggregated  the  sum  of  |3,- 
646,  at  the  date  of  the  trial  below.  The  note 
bad  been  given  for  the  purchase  money  of  a 
horse  that  had  been  sold  to  Bolt  and  others 
by  W.  A.  Lang  &  Co.,  to  which  company  "or 
bearer"  the  note  was  made  payable. 

The  defendants,  among  other  things,  an- 
swered, in  substance,  that  the  plaintiff  bank 
was  not  the  real  owner  of  the  note;  that  it 
had  not  paid  any  consideration  therefor;  and 
that  the  suit  by  It  was  really  for  the  benefit 
of  W.  A.  Lang  &  Co.  The  defendants  fur- 
ther alleged  that  the  note  bad  been  fraud- 
ulently procured  by  W.  A.  Lang  &  Go. 
by  means  of  certain  false  and  fraudulent 
representations  relating  to  the  condition  and 
quality  of  the  horse  which  were  set  up  in  the 
petition.  Among  other  things,  it  was  chaig- 
ed  that  the  horse  was  represented  to  be 
sound  and  free  from  disease;  that  this  rep- 
resentation was  false ;  and  that,  in  fact,  the 
horse  was  badly  diseased  and  wholly  worth- 
less, having  died  some  time  after  the  pur- 
chase. The  defendants  further  alleged  that 
the  plaintiff  bank,  if,  indeed,  it  was  the  own- 
er of  the  note,  had  full  notice  of  the  fraud 
alleged  at  the  time  of  Its  pnrdiase,  if  any. 
They  also  alleged  that  the  note  had  been 
fraudulently  changed  and  altered  since  its 
execution  by  them  by  the  addition  of  the 
name  of  0.  Voss  thereto.  Other  allegations 
and  defenses  need  not  be  here  mentioned. 

The  trial  upon  the  issues  indicated  result- 
ed In  a  judgment  for  the  plaintiff  bank,  and 
the  defendants  have  appealed. 

Appellant's  flrst  assignment  of  error  com- 
plains of  the  court's  action  In  sustaining  the 
plaintUTs  exception  to  paragraphs  3  and  4 
of  the  defendants'  answer  which  set  up  for- 
gery and  alteration  of  the  note  upon  which 
the  suit  was  founded.  The  paragraphs  of  the 
answer  mentioned  are  as  follows: 

"(3)  Further  answering  herein,  defendants 
say  that  the  name  of  0.  Voss,  alleged  to  have 
been  signed  to  the  notes  herein  sued,  is  a  for- 
gery ;  that  defendant  0.  Voss  never  at  any  time 
executed  said  notes  or  either  of  them,  nor  aa- 
tliorized  any  one  else  to  sign  or  execute  same  for 
him  or  sign  his  name  thereto;  hence  defend- 
ant 0.  Voss  says  that  he  is  not  liable  on  the 
notes  herein  sued  on,  and  in  this  prays  judg- 
ment of  the  court 

"(4)  These  defendanU  further  say  that  the 
name  of  C.  Voss  was  added  to  said  notes  after 
they  had  signed  the  same;  that  O.  Voss  never 
signed  the  notes  these  defendants  executed  at 
nil;  hence  the  notes  herein  sued  on  were  not 
the  obligations  of  these  defendants;  that  said 
notes  had  been  materially  altered  since  the  ex- 
ecution of  same  by  defendants,  if  defendants  ex- 
ecuted same  at  Edl,  which  they  deny.  And  of 
this  pray  judgment  of  the  court" 
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To  which  the  plaintiff  urged  the  followlo? 
exceptions,  which  were  sustained  by  the 
court: 

"Plaintiff  espedally  excepts  to  the  thlrcl  sec- 
tion of  defendant's  said  answer,  and  that  part 
thereof  attempting  to  set  up  the  forgerr  of  the 
name  of  C.  Voas  to  the  notes  sued  on  herein, 
and  because  said  C.  Voss  is  no  longer  a  party  to 
this  suit  Plaintiff  specially  excepts  to  the 
fonrth  section  of  said  answer,  and  says  that 
the  same  should  be  stricken  out,  for  the  rea- 
son that  the  same,  as  pleaded,  constitutes  no 
legal  defense  to  the  plaintiff's  cause  of  action." 

[1]  While  the  authorities  are  not  entirely 
harmonious,  we  think  it  may  be  stated  that 
very  generally,  and  particularly  in  this  state, 
the  rule  is  that  any  change  by  a  party  there- 
to, without  the  consent  of  the  opposite  par- 
ty. In  the  personality,  number,  or  relation  of 
the  parties  to  an  Instrument,  constitutes  a 
material  alteration  which  will  avoid  the  In- 
strument, even  In  the  hands  of  an  Innocent 
purchaser,  and  It  was  specifically  held  in 
Harper  v.  Stroud,  41  Tex.  367,  that  the  fraud- 
ulent addition  of  a  name  to  a  promissory 
note  by  the  holder  without  the  consent  of 
the  other  party  to  the  note  constituted  a 
material  alteration,  the  court  there  stating, 
among  other  things : 

"We  think  the  modem  authorities,  with  bat 
few  exceptions,  agree  that  the  addition  by  the 
payee  or  bolder  of  a  name  of  a  person  as  joint 
and  several  maker  of  a  note,  after  it  has  been 
completed,  issued,  and  negotiated,  without  the 
consent  of  the  original  makers,  discharges  them 
from  liabUity  on  the  note"— citing  a  number  of 
authorities. 

See,  also,  to  the  same  effect,  Daniel  on 
Negotiable  Instruments,  vol.  1,  {{  806-809; 
Id.  vol.  2,  {  1373 ;  Ford  v.  First  Nat  Bank  of 
Cameron,  34  S.  W.  684;  Matson  v.  Jarvis, 
133  S.  W.  941 ;  Rhodes  v.  Turpln  (Tenn.)  57 
S.  W.  364;  Texas  Printing  &  Lithographing 
Co.  V.  Smith,  14  S.  W.  1074 ;  Adams  v.  Fair- 
doth.  97  S.  W.  507. 

[2-4]  While  appellee  Insists  that  the  ex- 
ceptions quoted  are  special,  it  seems  quite 
manifest  to  us  that  they  amount  to  no  more 
than  general  demurrer.  They  are  special 
alone  in  the  sense  that  they  point  out  the 
Hwrticular  paragraphs  of  the  defendants'  an- 
swer to  which  the  complaint  Is  directed,  but 
no  specific  reason  is  set  up  why  the  answers 
fail  to  set  up  a  defense,  and,  as  against  a 
general  demurrer,  we  think  the  answers  were 
good,  and  that  the  court  erred  in  his  ruling. 
The  answer  made  by  the  appellee  in  its  brief 
is  to  the  effect  that  there  was  no  error  in 
the  ruling  complained  of,  for  the  reason  that 
"C.  Voss  was  not  a  party  to  the  suit,  by  rea- 
son of  a  formal  dismissal,  which  was  evident 
of  record,"  and  that  "a  forgery  neither  adds 
to  nor  takes  from,  and  could  not  in  any  way 
affect  the  liability  on  the  obligations  of  ap- 
pellants on  the  notes."  It  must  be  conced- 
ed, we  think,  that  neither  the  exceptions  nor 
the  reply  of  appellee  gives  light  on  the  spe- 
cific reasoning  of  the  trial  court  which  led 
to  the  ruling  under  consideration.  The  un- 
doubted rule  is  that,  in  passing  upon  a 
pleading  as  against  a  general  demurrer,  it  is 
17»aW^71 


the  duty  of  the  court  to  consider  everything 
as  properly  alleged  whldi  by  any  reasonable 
construction  may  be  embraced  within  the 
allegations  made.  See  Gibbens  v.  Bonrland, 
145  S.  W.  274 ;  Hoechten  y.  Standard  Home 
Co.,  157  S.  W.  1191. 

In  the  fourth  paragraph  of  the  defen>lants' 
special  answer  it  was  distinctly  alleged  that 
the  alteration  complained  of  had  been  made 
since  the  execution  of  the  note  by  the  de- 
fendants, and  that  the  alteration  consisted 
of  the  addition  of  the  name  of  O.  Voss.  It 
may  possibly  have  been  thought  that  it 
should  have  been  alleged  that  the  alteration 
had  not  been  made  with  the  consent  of  the 
defendants,  and  had  been  made  by  a  party  to 
the  note,  but  appellee  urged  no  such  objec- 
tions in  its  exceptions,  nor  here,  and,  as 
against  the  general  demurrer,  we  think  these 
aUegaUons,  If  necessary,  are  to  be  implied. 
If,  in  fact,  the  material  alteration  was  made 
after  the  execution  of  the  note,  as  alleged, 
and  the  defendants  consented  thereto,  or 
ratified  it,  the  answer  setting  np  such  con- 
sent or  ratification  would  be  in  the  nature  of 
a  plea  of  c<mfea8ion  and  avoidance,  which 
it  would  be  necessary  for  the  plaintiff  to 
have  presented  by  proper  plea,  and  the  same 
general  proiwsltion  seems  applicable  to  a 
want  of  a  specific  allegation  that  the  altera- 
tion was  made  by  a  party  to  the  suit.  It  is 
said  in  2  Gyc.  p.  232,  note  27: 

"Upon  an  alteration  after  execution  the  pre- 
sumption is  that  it  was  made  by  a  party  claim- 
ing under  the  instrument  Therefore  it  is  not 
necessary  that  the  answer  should  allege  what 
is  thus  presumed." 

On  the  whole,  we  conclude,  as  before  stat- 
ed, that  the  court  erred  in  the  ruling  discuss- 
ed, and  that  because  thereof  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

[t,  6]  The  numerous  remaining  assign- 
ments, we  think,  may  be  disposed  of  In  a 
brief  and  general  way.  I<.  Matthews  testified 
that  be  was  the  president  of  the  plaintiff 
bank,  and,  as  such,  had  purchased  the  note 
in  controversy ;  that  he  was  the  only  ofllcer 
of  the  bank  who  had  anything  to  do  with 
the  purchase ;  that  he  had  full  power  to  make 
the  purchase;  and  that  no  other  oflScer  of 
the  bank  knew  anything  about  the  circum- 
stances of  the  purchase.  While,  under  cer- 
tain circumstances,  it  might  be  objectionable 
for  a  witness  to  state  the  extent  of  his  pow- 
ers, yet  In  the  present  case,  whatever  may 
have  been  the  powers  of  the  president  origi- 
nally, the  bank  sues  upon  the  note,  thus  rat- 
ifying the  act  of  the  president  In  the  pur- 
chase, and  an  inquiry  into  his  original  pow- 
ers Is  not  now  apparentiy  material.  It  may 
be,  and  possibly  should  be,  said  to  be  objec- 
tionable for  the  witness  to  have  undertaken 
to  state  that  he  knew  the  knowledge  possess- 
ed by  other  officers  of  the  bank,  or  to 
state,  either  directly  or  indirectly,  the  con- 
tents of  the  letters  or  written  communica- 
tion upon  which  the  plaintiff  relied  as  show- 
ing Its  good  faith  in  the  purchase,  without 
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accounting  for  their  nonproduction ;  yet  ttte 
objections  urged  went  to  tlie  entire  answers, 
part  of  which,  at  least,  we  think,  was  admis- 
sible, and,  the  objection  not  being  good  as  to 
the  whole,  the  assignments  relating  to  these 
questions  must  be  overruled. 

[7-9]  The  fifth,  ninth,  tenth,  eleventh,  thir- 
teenth, fifteenth,  seventeenth,  and  dghteenth 
assignments  of  error  in  some  form  relate  to 
a  warranty  purporting  to  have  been  executed 
by  W.  A.  I/ang  &  Co.,  and,  among  other 
things,  pleaded  by  the  defendants.  In  view 
of  the  foct  that  the  defendants  did  so  plead 
the  warranty,  the  majority  wish  to  express 
the  view  that,  if  through  fraudulent  and  ma- 
terial misrepresentations  the  purchasers  were 
Induced  to  purchase  the  horse,  they  could 
have  sued  for  a  rescission  of  the  contract  of 
sale.  If  they  had  elected  to  pursue  that 
remedy,  it  would  have  been  incumbent  up- 
on them  to  first  return  the  horse,  or  else 
show  good  cause  for  their  failure  so  to  do. 
But  they  did  not  dect  that  remedy.  They 
elected  to  stand  upon  the  contract  and  plead 
a  failure  ot  consideration  of  the  nota  Ac- 
cording to  the  weight  of  the  authorities,  a 
purchaser  of  a  chattel,  when  sued  for  the 
purchase  price,  may,  In  support  of  a  plea 
of  failure  of  consideration,  rely  upon  ma- 
terial misrepresentations  by  the  seller,  either 
express  or  implied,  concerning  the  chattel, 
which  were  relied  upon  by  the  purchaser,  and 
parol  proof  of  such  mlsr^resentatlons  Is  not 
objectionable  as  varying  the  terms  of  the 
promissory  note  given  for  the  purchase  price 
of  the  article,  since  It  Is  but  proof  of  the  con- 
sideration of  the  note;  the  consideration  of 
a  conveyance  being  always  open  to  proof. 
3  Ruling  Case  Law,  p.  947,  §  143.  But  such 
misrepresentations  so  relied  upon  by  the 
purchaser  can  be  Invoked  by  him  as  such  a 
defense,  not  upon  the  theory  of  fraud  and 
deceit  practiced  upon  him,  but  because  they 
are  in  law  warranties,  and  constitute  a  part 
and  parcel  of  the  contract  of  sale,  of  which 
the  purchaser's  note  was  also  a  part  Ks- 
seutlally  the  purchaser  Is  allowed  to  offset 
damages  for  breach  of  the  seller's  contract 
against  the  seller's  demand  for  the  pur- 
chase price  of  the  chattel  If  such  mis- 
representations are  warranties,  they  do 
not  cease  to  be  such,  even  though  they 
were  fraudulently  made.  35  Oyc  378,  379. 
By  reason  of  the  fact  that  such  misrepre- 
sentations are  warranties,  it  is  held  in  some 
of  the  states  that  they  cannot  be  pleaded  as 
constituting  a  failure  of  consideration  of  the 
contract  for  the  purchase  price,  but,  in  order 
to  be  available  to  the  purchaser  when  he  has 
elected  to  abide  by  the  contract  as  made  and 
is  sued  for  the  purchase  price,  must  be  plead- 
ed as  a  counterclaim  for  damages.  See 
Pryor  v.  Ladden  &  Bates  Southern  Music 
House,  134  Ga.  288,  67  S.  EX  654,  28  I*  R,  A. 
(N.  S.)  267,  and  notes. 

[10]  It  is  also  well  settled  that  the  seUer 
ouiy,  by  written '  contract  with  the  buyer. 


limit  Ills  warranty  of  the  article  sold,  aad 
that.  In  the  al>sence  of  pleading  and  proof 
that,  though  fraud,  accident,  or  mistake  in 
the  drafting  or  In  the  execution  of  the  con- 
tract, it  does  not  speak  the  real  agreement  of 
the  parties,  parol  evidence  is  not  admissible 
to  vary  or  contradict  its  terms.    35  Cy&  379. 

[11]  If  the  written  warranty  given  by  the 
seller  of  the  horse  and  pleaded  by  defendants 
was  executed  as  a  part  of  the  contract  of 
sale,  and  if  it  speaks  the  real  agreement  of 
the  parties  thereto,  then  the  stipulation 
therein  reading,  "This  is  the  only  contract  or 
guarantee  given  us,"  would,  even  if  this  suit 
was  by  the  payees  of  the  note,  exclude  any 
warranty  not  contained  in  that  Instrument, 
and  hence  would  operate  to  exclude  any  evi- 
dence that  the  defendants  were  induced  to 
buy  the  horse  by  representations  that  the 
horse  was  sound  and  young,  etc.,  and  that 
the  same  were  false  and  fraudulently  made. 

[12]  Even  if  such  written  warranty  was 
not  a  part  of  the  contract,  of  sale,  while  proof 
of  material  misrepresentations  which  in- 
duced defendants  to  buy  would  be  admissible 
against  plalntUC  If  it  was  not  a  bona  fide 
holder  of  the  note  for  value  and  before 
maturity,  yet  whether  such  misrepresenta- 
tions were  fraudulently  made  would  be  Im- 
material, since  they  could  be  invoked  and 
considered  as  warranties,  and  therefore  equal- 
ly as  binding  upon  the  sellers,  whether  made 
In  good  faith  or  fraudulently. 

But  on  this  subject  the  writer  wishes  to 
say  that  the  warranty  extends  only  to  the 
general  fitness  and  capacity  of  the  horse 
to  perform  the  purpose  for  which  he  had 
been  purchased.  Lang  &  Co.  were  not  made 
parties,  nor  any  recovery  against  them 
sought  The  plaintitf  bank  was  not  a  party 
to  the  warranty,  and  no  recovery  on  the  war- 
ranty was  prayed  for,  and  the  purpose  of  the 
defendants  in  pleading  the  warranty  is  not 
very  clear.  But  the  pleading  as  a  whole  dear- 
ly manifests  that  the  defendants  were  not 
"standing  on  the  contract"  of  seeking  Its  en- 
forcementi  in  any  of  its  phases,  but,  on  the 
contrary,  were  repudiating  the  contract  in 
toto  on  the  ground  of  fraud.  The  plaintiff 
bank,  however,  seems  to  have  availed  itself 
of  the  warranty  in  supi)ort  of  the  contention 
that  the  warranty  provided  the  only  measure 
of  damages  available  to  the  defendants  in 
this  case,  and  the  writer  thinks  perliaps  it 
will  be  sufficient  to  say  on  this  subject  in  a 
general  way  that,  in  the  absence  of  fraud,  if 
the  representations  relied  upon  amount  mere- 
ly to  a  mistaken  assertion  of  the  horse's  con- 
dition and  capacity  as  asserted  in  the  war- 
ranty, then  the  warranty.  It  seems  under  the 
following  cases,  will  constitute  the  defend- 
ants' measure  of  damages,  and  their  only 
relief  would  be  to  avail  themselves  of  the 
remedy  the  warranty  provides,  which  was  the 
return  of  the  horse  and  the  acceptance  of 
another  in  his  place.  See  Oltmauns  Bros.  v. 
Poland,  142  S.  W.  653;    Wisdom  v.  Nichols, 
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etc.,  Oo.,  (Ky.)  »T  S.  W.  18 ;  Shearer  v.  Gaar, 
eta,  Co.,  41  Tex.  a  v.  App.  39,  90  S.  W.  684; 
Walters  v.  Akers  (Ky.)  101  S.  W.  1179 ;  Hol- 
bert  r.  Sanzenbacher,  159  S.  W.  1054 ;  Haynee 
T.  Piano  Mfg.  Co.,  36  Tex.  Civ.  App.  567,  82  S. 
W.  532:  Crouch  v.  Leake,  108  Ark.  322,  157 
S.  W.  390,  60  L.  IL  A.  (N.  S.)  774.  But  the 
writer  thinks  that  we  are  preTented  from 
now  so  declaring  the  law,  for  the  reason  that 
defendants  alleged  fraud  in  the  procurement 
of  the  note  upon  which  the  plaintiff  sued 
that  extended  beyond  the  limits  of  the  war- 
ranty, and  the  Jury  in  their  verdict,  in  an- 
swer to  special  Issues,  expressly  so  found. 
In  this  view  of  the  case  the  warranty  will 
not  prevent  the  relief  sought  by  the  defend- 
ants In  this  case  In  event  It  should  be  found 
that  the  plaintiff  was  not  a  purchaser  before 
maturity  and  for  value  and  without  notice 
of  fraud,  for  in  such  event  the  defendants 
might  elect  to  affirm  the  contract  and  sue 
upon  the  warranty,  or,  as  they  do,  seek  to  de- 
feat the  recovery  upon  the  note  by  reason 
of  the  fraud  committed  tn  its  procurement 
As  stated  in  Blythe  v.  Speake,  23  Tex.  430, 
quoting  from  the  beadnote: 

"A  party  defrauded  in  a  contract  hag  his 
choice  of  remedies.  He  may  stand  to  the  bar- 
gain and  recover  damages  for  the  fraud,  or  he 
may  rescind  the  contract,  return  the  thing 
bought,  and  recover  back  what  he  has  paid." 

See,  also,  cases  cited  in  15  Ency.  Dig.  Tex. 
Rep.  463,  i  O ;  3  Ruling  Case  Law,  p.  947,  t 
143. 

[13-15]  In  this  connection  it  will  perhaps 
be  well  to  add  that,  while  ordinarily,  where 
the  purchaser  elects  to  rescind,  be  must  re- 
turn the  property  purchased,  yet  he  need  not 
do  so  if  it  be  worthless.  Wintz  v.  Morrison, 
17  Tex.  372,  67  Am.  Dec.  658.  It  should  per- 
haps be  further  said  that  the  defendants, 
among  other  things,  pleaded  to  the  efCect  that 
the  warranty,  in  fact,  had  not  been  executed 
at  the  time  of  the  execution  of  the  note; 
that,  without  their  knowledge  and  consent, 
it  had  been  merely  deposited  with  a  local 
banlc  by  the  agent  of  W,  A.  Lang  &  Co.  If 
this  allegation  be  true,  the  warranty  would 
have  no  binding  effect  in  any  event;  as  in 
such  case  there  would  be  no  meeting  of  the 
minds  of  both  parties  to  the  contract,  and 
the  vendor  would  liave  no  legal  right  to  im- 
pose a  measure  of  damages  to  which  the  de- 
fendants never  agreed.  Even  should  it  be 
found,  contrary  to  the  contention  of  the  de- 
fendants, that  the  warranty  was  executed  at 
the  time  of  the  execution  of  the  note,  and 
therefore  part  of  the  contract  declared  upon, 
then  also  its  binding  effect  would  be  destroy- 
ed by  the  establishment  of  extraneous  fraud 
in  the  procurement  of  the  note;  for  fraud 
suiScient  to  nullify  the  note  would  be  equally 
as  forceful  to  operate  as  an  avoidance  of  the 
warranty  part  of  the  same  contract. 

No  other  assignment  presents  questions  we 
think  it  necessary  to  discuss,  but,  believing 
that  what  we  have  said  constitutes  a  suffi- 


cient guide  upon  another  trial,  it  Is  ordered 
that  f<H:  the  errors  first  discussed  the  Judg- 
ment most  be  reversed,  and  the  cause  re- 
manded. 


PHILLIPS  V.  NEW80MB.     (No.  8281.) 

(Court  of  CSvil  Appeals  of  Texas.    Ft  Worth. 

June  26,  1916.) 

1.  Fixtures  <&=>21— Stationabt  EnorNE. 

Where  defendant  bought  real  estate  on 
which  was  a  cotton  gin,  and  at  the  time  of  such 
purchase  there  was  in  the  building  a  stationary 
engine  bolted  to  a  concrete  bed  five  feet  deep, 
which  had  been  prepared  for  that  purpose,  the 
shaft  from  the  engine  being  attached  to  the 
building,  the  engine  wag  a  fixture,  title  to  which 
passed  to  defendant  with  the  land. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  {{  47-56 ;  Dec.  Dig.  <&s»21. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fixture.] 

2.  FrxTUKEs  ®=21— Bona  Fide  Purchaser- 
Chattel  Mortgage— Record  Not  Binding. 

Defendant,  having  purchased  land  without 
knowledge  of  a  recorded  chattel  mortgage  on  an 
engine,  permanently  attached  to  the  ground,  held 
by  the  seller  of  the  engine  to  defendant's  grantor, 
took  clear  title  to  the  engine  upon  purchasing 
the  real  estate  without  seardiing  the  chattd 
mortgage  records,  since  it  ia  the  policy  of  the 
law  that  title  to  real  estate  shaU  appear  upon 
the  records  degignated  for  that  purpose. 

[EJd.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  H  47-C6;   Dec.  Dig.  «=921.1 

3.  Fixtures  4=927— Contbact  against  Fix- 
ation—VAUDixt. 

The  mortgagor  and  mortgagee  of  personal 
property  can,  as  between  themselves,  validly 
contract  that  such  property  shall  not  become 
a  fixture  on  its  attachment  to  real  estate. 

[Bid.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  a  5,  22,  25,  44,  4S.  64;  Dec.  Dig. 
<S=»27.] 

Appeal  from  District  Court,  Bosque  County. 

AcUon  by  D.  F.  Phillips  against  J.  L.  New- 
some.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Carlock  &  Carlock,  of  Ft.  Worth,  for  ap- 
pellant   H.  E.  Trlppet,  of  Hico,  for  appellee. 

CONNER,  C.  J.  This  is  an  appeal  from  a 
Judgment  perpetuating  a  temporary  writ  of 
injunction  issued  out  of  the  district  court  of 
Bosque  county  to  restrain  the  sale  of  a  cer- 
tain stationary  steam  engine,  alleged  to  con- 
stitute a  part  of  the  permanent  fixtures  of 
certain  gin  property  and  lots  owned  by  the 
appellee,  Newsome.  The  levy  and  threaten- 
ed sale  was  by  the  appellant  Phillips,  as 
constable  of  precinct  No.  2  of  Bosque  county, 
by  virtue  of  an  order  of  sale  issued  out  of 
a  Justice  court  in  favor  of  the  Southern 
Trading  Company  and  against  the  Eubanks 
&  Henry  Gin  Company,  the  order  having  been 
issued  In  accordance  with  the  terms  of  a 
judgment  foreclosing  a  chattel  mortgage  upon 
the  engine  mentioned. 

There  is  but  little,  if  any,  conflict  In  the 
material  facts.  In  substance,  they  are  that 
in  August  1911,  the  Southern  Trading  Com- 
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pany  of  Texas  sold  tbe  engine  In  question  to 
the  Eubanks  &  Henry  Oln  Company,  the  lat- 
ter company  at  the  time  executing  a  chat- 
tel mortgage  upon  the  engine  to  secure  the 
payment  of  part  of  the  purchase  money.  The 
mortgage,  among  other  things,  contained  a 
recital  that  the  engine — 

"shall  not  become  a  fixture  attached  to  any  real- 
ty but  shall  remain  as  personal  property,  the 
title  to  remain  in  the  Southern  Trading  Compa- 
ny of  Texas  until  fully  settled  for  as  herein  pro- 
vided." 

The  mortgage  was  seasonably  and  duly  re- 
corded in  the  chattel  mortgage  record  of 
Bosque  county,  to  which  the  Eubanks  &  Hen- 
ry Oin  Company  took  the  engine  and  used  it 
in  the  construction  and  operation  of  a  cot- 
ton gin  on  lots  1,  8,  4,  6,  6,  8.  8,  11,  12,  13, 
and  14,  in  block  6,  In  the  town  of  Iredell. 
Later,  to  wit,  In  1912,  the  Eubanks  &  Henry 
Gin  Company  not  having  paid  their  mortgage 
debt  at  its  maturity,  the  Southern  Trading 
Company  of  Texas  instituted  its  suit  against 
the  gin  company  in  the  Justice  court  of  pre- 
cinct No.  2  of  Bosque  county,  and  prosecuted 
it  to  a  Judgment  in  their  favor,  foreclosing 
the  mortgage  before  mentioned ;  and,  as  stat- 
ed, it  is  by  virtue  of  this  Judgment  that  the 
enjoined  order  of  sale  was  issued.  In  Au- 
gust, 1912,  however,  prior  to  the  entry  of 
the  Judgment  above  mentioned  in  favor  of 
the  Southern  Trading  Company,  the  appeUee, 
J.  ti.  Newsome,  purchased  the  lots  and  gin 
property  before  mentioned,  paying  a  valua- 
ble consideration,  and  received  a  warranty 
deed.  At  the  time  of  this  purchase  he  was 
without  any  actual  notice  of  the  claim  of 
the  Southern  Trading  Company,  or  of  its 
chattel  mortgage. 

[1]  In  reviewing  the  proceedings  below  we 
are  called  upon,  by  the  assignments  of  error, 
to  determine  whether  the  engine  at  the  time 
of  appellee's  purchase  of  the  gin  was  per- 
sonal property,  as  appellant  contends,  or 
whether  It  constituted  a  part  of  the  realty, 
as  appellee  Insists,  and  this  question  depends 
upon  the  further  question  of  whether,  at  the 
time  of  appellee's  purchase,  the  engine  had 
become  so  attached  to  the  real  property  as 
to  become  a  fixture  thereon.  The  evidence 
may  be  said  to  be  conflicting  upon  this  point, 
but,  tested  by  the  ordinary  rules,  we  can 
but  think  that  the  evidence  fully  sustains  the 
trial  court's  holding,  to  the  elFect  that  the 
engine  had  become  a  fixture  and  constituted 
a  part  of  the  real  property  upon  which  it 
was  situated.  The  appeUee  testified  that  the 
engine  upon  which  the  levy  bad  been  made 
was  a  part  of  the  gin  machinery  at  the  time 
he  bought  the  gin;  that  it  was  pointed  out 
to  him  as  a  part  of  the  gin  and  connected 
therewith  at  the  time;  that  it  was  bolted 
to  the  fioor,  that  is,  bolted  to  the  concrete 
foundation;  that  if  the  engine  was  taken 
out  of  the  gin.  It  would  destroy  the  useful- 
ne.ss  of  the  gin;  that  a  concrete  foundation, 
thought  to  be  five  or  six  feet  in  the  ground, 
bad  been  prepared  for  the  bed  of  the  en- 


gine, and  that  the  oaglne  is  fastened  to  the 
concrete  foundation  by  bolts ;  tliat  the  shaft 
that  runs  from  the  engine  is  fastened  to  the 
bouse.  Tbe  evidence  as  a  whole  undoubted- 
ly tends  strongly  to  show  that  the  aiglne 
was  originally  attached  to  the  other  gin  prop- 
erty with  a  view  of  its  permanent  location, 
and,  unless  it  must  be  otherwise  held  be- 
cause of  the  record  of  the  chattel  mortgage 
in  favor  of  the  Southern  Trading  Company, 
there  can  be  no  question  but  what  the  en- 
gine In  controversy  became  a  permanent  fix- 
ture upon  the  lots  upon  which  tbe  gin  prop- 
erty was  located  so  that  the  title  and  pun- 
session  of  the  same  passed  to  the  appellee 
with  the  deed  that  he  received  therefor.  See 
TIedeman  on  Beal  Property  (3d  Ed.)  f  13; 
Jones  on  Chat  Mortgages  (5th  Ed.)  f  128; 
Brown  v.  Boland,  11  Tex.  Civ.  App.  648,  33 
S.  W.  275;  Jones  v.  BuU,  85  Tex.  138,  19 
S.  W.  1031;  Watson  v.  Markham,  33  Tex. 
Civ.  App.  476,  77  S.  W.  660;  Sinker  v.  Com- 
paret,  62  Tex.  476;  Cole  v.  Boach,  37  Tex. 
419 ;  McJunkln  v.  Dupree,  44  Tex.  501. 

[2,  3]  We  also  think  that  the  court  below 
properly  concluded  that  appellee  was  not  af- 
fected by  the  terms  of  the  mortgage  under 
which  tbe  Southern  Trading  Company  claim- 
ed, or  of  its  record.  While  as  between  the 
parties  to  the  mortgage  it  is  undoubtedly 
true  that  the  character  of  the  property  may 
be  fixed  by  a  contract,  that  Is,  the  purchaser 
may  estop  himself  from  claiming  tbe  prop- 
erty as  a  part  of  the  realty  by  reason  ol  a 
subsequent  attachment  thereof  to  the  soil, 
but  appellee  was  not  a  party  to  tbe  mort- 
gage contract  under  consideration.  He  was 
not  affected  by  the  provision  that  the  engine 
should  not  become  a  part  of  tbe  realty,  and 
was  without  knowledge  of  it  As  against  the 
mortgagor,  appellee  was  a  purchaser  in  good 
faith  and  without  notice  and  had  the  right  to 
view  the  property  in  accord  with  its  ap- 
parent condition  and  character  at  the  time 
of  his  purchase.  Among  other  things,  after 
a  review  of  the  authorities,  it  is  said  In  the 
case  of  Ice,  Light  &  Water  Ca  v.  Lone  Star 
Engine  &  Boiler  Works,  16  Tex.  Civ.  App. 
694,  41  S.  W.  835: 

"The  better  opinion  is  that  a  purchaser  of  the 
realty  is  bound  only  to  take  notice  of  tbe  record 
title  of  the  realty,  and  is  not  in  any  way  bound 
to  examine  the  records  for  chattel  mortgages,  for 
be  is  not  affected  by  the  record  of  the  chattel 
mortgage  upon  fixtures  on  such  realty." 

The  case  of  Tlbbetts  v.  Home,  65  N.  H. 
242,  23  Atl.  145,  15  L.  B.  A.  56.  23  Am.  St 
Bep.  31,  is  a  case  quite  similar  to  the  one 
now  under  consideration,  and  It  is  there  said: 

"There  Is  no  principle  of  public  policy  to  be 
subserved  by  fostering  tbe  claim  of  one  man  to 
the  enjoyment  and  exercise  of  a  right  and  inter- 
est in  and  over  the  real  estate  of  another,  at 
variance  with  the  record  title  and  apparent  own- 
ership. But,  on  the  other  hand,  the  policy  of  the 
law   of   this   state   is  that  the   public  records 

*  *    *    should  show  the  true  state  of  the  titles. 

*  ♦  •  Whatever  may  be  the  rights  or  the  na- 
ture of  the  Interest  in  respect  to  such  property 

*  *  *  as  between  the  original  parties  to  the 
contract    *    *    *    tt  aeema  to  be  well  settled 
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that  a  building,  erected  as  the  one  in  question 
was,  could  become  a  fixture,  and  a  part  of  the 
freehold,  ao  as  to  pass  by  the  deed  of  the  owner 
of  the  land  to  a  bona  fide  purchaser  without  no- 
tice." 

In  this  state,  as  in  other  jurisdictions,  the 
policy  of  our  law  is  that  the  title  to  real 
estate  shall  appear  nixm  the  records  desig- 
nated for  that  purpose,  so  that  all  may  know 
in  whom  the  legal  title  is  vested,  and  ap- 
pellee, having  purchased  in  good  faith  and 
without  actual  notice  of  the  trading  com- 
pany's mortgage  or  claim,  was  not  bound  to 
search  the  chattel  mortgage  records.  He, 
therefore,  took  the  engine  In  controversy  free 
from  the  claim  now  asserted  against  him. 
See,  In  addition  to  the  cases  cited,  Jones  on 
Chattel  Mortgagee  (6th  Ed.)  {  127;  Ginners 
Mut.,  etc.,  V.  WUey,  147  8.  W.  632 ;  Taylor  v. 
Lee,  139  S.  W.  910;  Hopwell  MiUs  v.  Sav- 
ings Bank,  160  Mass.  619,  23  N.  a  827,  6 
U  R.  A.  249,  16  Am.  St  Hep.  286 ;  Blnkley 
V.  Forkner,  117  Ind.  176,  19  N.  B.  763,  3  L. 
R.  A.83. 

We  conclude  that  all  assignments  of  er- 
ror must  be  overruled,  and  the  judgment  af- 
firmed. 


TEXAS    nDBOilTT    &    BONDING    CO.    v. 

BROWN  et  al.     (No.  6632.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  10.  1916.) 

1.  Appeal  and  Ebbob  «=>57S  —  Recobd  — 
Statement    of    Facts   —    Supplemental 

Statement. 

A  statement  of  facts  was  approved  in 
time.  A  supplemental  statement  of  facts  dis- 
closing that  Uie  court  in  rendering  judgment  con- 
sidered testimony  admitted  over  objection,  and 
without  any  ruhng  tltereon,  was  made  without 
any  motion  in  the  trial  court  to  correct  the 
statement  of  facts,  but  a  motion  was  filed  in 
the  court  on  appeal  for  an  order  permitting  the 
supplemental  statement  to  be  filed  and  consider^ 
ed  as  a  part  of  the  statement  of  facts.  Held, 
that  the  supplemental  statement  coald  not  be 
considered,  for  a  party  is  entitled  to  know  what 
la  considered  by  the  court,  and  to  have  an  op- 
portunity to  preserve  proper  bills  of  exception 
thereto. 

[Ed.  Notew— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2572;    Dec.  Dig.  «=3578.] 

2.  Mechanics'    Liens   ^=>313    —   Buildino 
Contracts— Bon  D8— Liability. 

A  stipulation  in  a  building  contractor's 
bond  that  if  the  obligee  receives  notice  of  the 
fact  that  any  claims  for  labor  or  materials  re- 
main unpaid,  he  shall  withhold  payment  from 
the  prinopal  of  any  money  due  or  to  become 
due  until  payment  of  such  claims,  is  for  the  pro- 
tection of  the  surety  and  does  not  empower  the 
obligee  to  pay  such  claims  as  he  sees  proper  to 
pay,  whether  there  is  liability  therefor  or  not, 
and  charge  the  same  to  the  surety. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  666;    Dec.  Dig.  <S=9313.] 

Appeal  from  District  Court  Bexar  Coim- 
ty;  W.  F.  BzeU,  Judge. 

Action  by  A.  A.  Brown  against  J.  J.  Law- 
ler  and  others.  There  was  a  judgment  for 
plaintlfT  against  defendants,  and  in  favor  of 
defendaiits  Texas  Fidelity  &  Bonding  Com- 
pany and  another,  against  defendant  named, 


and  the  Bonding  Company  appeals.    Revers- 
ed and  remanded  for  another  trial. 

Hertzberg,  Barrett  &  KercheviUe,  of  San 
Antonio,  and  Bebout  &  Penland,  of  Waco,  for 
appellant  John  Sehom,  of  San  Antonio,  for 
appellees. 

CARL,  J.  AK)ellee,  Dr.  A.  A.  Brown,  sued 
J.  J.  Lawler,  Abraham  Schroeder,  and  the 
Texas  Fidelity  &  Bonding  Company,  alleg- 
ing: That  Brown,  on  August  24,  1912,  en- 
tered Into  a  written  contract  with  Lawler  by 
the  terms  of  which  Lawler  undertook  to  fur- 
nish all  labor  and  material  and  to  erect  and 
complete  for  Brown  a  two-story  house  In  San 
Antonio;  the  consideration  to  be  paid  Law- 
ler therefor  being  $4,250.  That  to  secure  the 
faithful  performance  on  the  pert  of  said 
Lawler  to  erect  and  complete  said  building 
in  accordance  wtih  the  plans  and  speciflca- 
tions,  lAWier,  as  principal,  and  the  Texas  Fi- 
delity &  Bonding  Company  and  Abraham 
Schroeder  as  sureties,  on  August  28, 1912,  ex- 
ecuted to  Brown  a  certain  bond  in  the  penal 
sum  of  $1,400,  conditioned,  in  substance,  that 
should  he,  the  sold  Lawler,  erect  and  com- 
plete sold  building  in  accordance  with  the 
plans  and  specifications,  then  the  obligation 
was  to  be  void,  eta  That  thereafter  Lawler 
began  the  work  of  erecting  the  aforesaid 
building  and  partially  completed  the  same, 
bnt  on  October  12,  1912,  abandoned  the  work 
of  erecting  said  building  and  refused  to  con- 
tinue the  job.  That  at  the  time  said  Lawler 
abandoned  the  job,  Brown  had  paid  him  on 
said  contract  the  sum  of  |1,348.  That  on 
October  14,  1912,  Brown  notified  the  Texas 
Fidelity  &  Bonding  Company  and  Abraham 
Schroeder,  sureties,  of  the  default  on  the 
part  of  Lawler,  and  called  upon  them  to 
erect  and  complete  the  building,  which  they 
refused  to  do.  Whereupon  said  Brown  un- 
dertook to  finish  the  work  of  completing  the 
building.  That  In  doing  this  finishing  work 
Brown  expended  the  sum  of  $4,342.70,  the 
said  Brown  claiming  damages  in  the  sum  of 
$1,486^20,  being  the  difCerence  between  the 
contract  price  therefor  and  what  it  cost  plain- 
tiff to  complete  the  building.  The  Texas  Fi- 
delity &  Bonding  Company  answered,  alleg- 
ing that  ttaey  were  not  liable  because  thfe 
plaintiff  had  not  been  damaged  In  any 
amount,  and  denied  that  the  expenditures 
made  by  Brown  were  reasonable  and  neces- 
sary to  complete  the  building,  alleging  that 
plaintiff  did  not  carry  out  the  conditions  of 
his  building  contract  with  Lawler,  overpaid 
him,  made  changes  in  the  plans,  alleging  that 
the  sums  spent  by  Brown  In  completing  the 
building  was  greatly  in  excess  of  the  rea- 
sonable value  of  said  Bervices  and  material, 
and  alleging  further  that  the  suit  was  filed 
more  than  six  months  after  the  date  fixed 
for  the  completion  of  the  work;  that  said 
Brown  paid  out  amounts  to  Lawler,  or  to  oth- 
ers for  Lawler,  for  which  no  lien  could  have 
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been  fixed  against  the  property  and  for  which 
the  said  Brown  was  not  personally  responsi- 
ble. 

Said  Schroeder  answered,  denying  all  of 
the  allegations  contained  In  plalntUTs  peti- 
tion. Said  Lawler  answered,  alleging  chang- 
es In  the  plans  and  specifications  after  bis 
abandonment,  which  Increased  the  cost  of 
the  building  and  further  alleging: 

"That  he  fully  performed  his  contract,  and 
that  i>laintiff  refused  to  permit  him  to  finish 
the  building  under  the  plans  and  specifications." 

The  cause  was  tried  before  the  court  with- 
out 8  Jury,  January  6,  1916,  and  judgment 
rendered  in  Dr.  Brown's  favor  against  Law- 
ler, Schroeder,  and  the  surety  company,  Joint- 
ly and  severally,  for  $1,400,  the  amount  of 
the  bond,  and  for  $20.24  against  Iiawler.  The 
bonding  company  and  Schroeder  were  given 
Judgment  over  against  Lawler  for  any  sums 
they  might  have  to  pay.  The  bonding  com- 
pany has  perfected  this  apipeaL 

It  was  shown  that  it  cost  to  complete  the 
house,  according  to  tiie  statement  of  facts, 
the  sum  of  $4,728.55,  or  $478.56  more  than 
the  contract  price.  Appellant  therefore  con- 
tends that  the  judgment  is  unsupported  by 
the  evidence  at  least  to  the  extent  of  the 
diflFerence  between  $478.56  and  $1,400,  the 
amount  for  which  judgment  was  given.  But 
while  E.  P.  Behles,  the  architect,  was  on  the 
stand,  objection  was  made  to  his  testifying 
to  certain  accounts  and  vouchers  as  to  time 
of  labor  and  amounts  due  therefor  because  it 
was  shown  tliat  there  was  a  foreman,  and  it 
was  urged  that  he  was  the  proper  man  to 
make  such  proof.  The  court  thereupon  said 
he  would  permit  the  witness  to  testify  that 
he  (architect)  approved  those  accounts  and 
Issued  vouchers  on  them.  Behles  then  said 
he  signed  the  pay  sheets ;  that  every  laborer 
and  carpenter  signed  his  name  to  the  amount 
shown  on  the  pay  sheets.  Objection  was 
made  to  the  witness  testifying  that  these  ac- 
counts and  pay  sheets  were  correct,  because 
the  witness  testified  that  he  did  not  keep 
the  time,  but  same  was  taken  from  the  fore- 
man's book.  These  accounts  total  about  $1,- 
010.25.  After  some  further  colloquy,  the 
court  said: 

"We  will  just  withhold  the  admission  of 
those  at  this  time.  *  *  *  Mr.  Sehom:  But, 
your  honor,  we  have  not  got  the  foreman  here. 
Mr.  Hertzberg:  We  have  him  here.  Mr.  Se- 
hom: The  contract  specifies  that  Mr.  Behles 
shall  do  those  things.  The  Court:  I  am  in- 
clined to  think  It  is  sufficient,  bat  will  withhold 
it  until  the  foreman  testifies.  And  thereafter 
M.I  T.  Eckles,  the  witness  referred  to  in  the  fore- 
going testimony  as  the  foreman  in  charge  of 
the  work,  was  placed  upon  the  stand  by  the 
defense,  but  no  questions  were  asked  him  by 
either  part^,  concerning  the  pay  rolls  and  the 
amount  paid  laborers.  In  rendering  the  judg- 
ment herein,  the  court  considered  the  foreRoing 
testimony  of  the  witness  Behles  as  sufficient 
evidence  of  the  amount  expended  by  the  plain- 
tiff. Brown,  for  labor  in  the  completion  of  the 
bnilding  mentioned  in  the  plendings,  and  the 
Judgment  of  the  court  was  t«sed  upon  the  fact 
that  the  foregoing  sums  of  money  mentioned  in 
the  vouchers  copied  hweinabove  were  expend- 


ed by  plaintiff  Brown  for  labor  in  the  completion 
of  the  building." 

[1]  The  above  matters  do  not  appear  fr<»n 
the  statement  of  facts  which  was  approved 
by  the  trial  court  on  April  29,  1915,  and 
filed  In  this  court  on  April  30,  1915.  but  ap- 
pear from  matters  sent  up  to  this  court  in 
which  the  trial  court  certifies  that  same  took 
place  as  a  part  of  the  trial  and  same  were 
considered  in  arriving  at  the  judgment  enter- 
ed. This  supplemental  statement  of  facts 
has  not  been  filed  in  this  court,  but  a  mo- 
tion has  been  filed  asking  that  we  enter  an 
order  permitting  same  to  be  filed  and  to  be 
considered  as  a  part  of  the  statement  of 
facts.  It  does  not  appear  ttiat  any  motion 
was  filed  In  the  trial  court  to  correct  the 
statement  of  facts,  or  that  any  order  to  tliat 
effect  was  ever  made,  but  it  Is  sought  to  in- 
graft the  same  upon  the  statement  of  facts 
upon  the  certificate  of  the  trial  Judge.  Tliat 
certificate  says: 

"Counsel  for  defendant  knew  the  papers  were 
omitted,  but  was  of  the  opinion  they  were  not 
introduced,  and  still  contends  they  were  not,  but 
counsel  for  plaintiff  overlooked  the  fact  that 
they  were  not  copied  in  the  statement  of  facts 
when  he  agreed  to  and  signed  the  same,  and  the 
statement  of  facts  had  been  so  agreed  to  by  the 
parties,  when  presented  to  me  and  was  there- 
fore approved  by  me  without  examining  the 
same." 

If  a  statement  of  facts  can  be  corrected  by 
timely  proceedings  In  the  trial  court,  that  has 
not  been  done  in  this  instance ;  and  the  inju- 
rious consequences  of  such  proceeding  as  this 
need  no  more  concrete  example  than  this  fur- 
nishes, for  the  parties  were  cut  oft  from  the 
opportunity  to  further  urge  their  objections  or 
to  preserve  a  bill  of  exception.  Certainly  liti- 
gants have  a  right  in  every  Instance  to  know 
what  is  considered  by  the  court  and  to  have 
an  opportunity  to  preserve  proper  bills  of  ex- 
ception thereto.  As  the  record  stands,  the 
judgment  is  unsupported  by  the  evidence. 
This  makes  it  necessary  for  us  to  reverse  the 
Judgment  and  remand  the  cause  for  triaL 

[2]  Another  matter  is  urged  upon  which  we 
will  express  our  opinion,  in  view  of  another 
trial.  It  is  contended  that,  after  Lawler  quit 
this  Job,  Brown  voluntarily  paid  a  number 
of  Ills  debts  for  material,  etc.,  which  were 
not  capable  of  being  fixed  as  liens  against 
the  property,  and  that  no  attempt  had  been 
made  to  fix  them  as  liens  upon  the  property; 
also,  that  the  prc^rty  was  the  homestead  of 
Dr.  Brown  and  no  such  liens  could  have  been 
fixed  upon  it  for  that  reason. 

Appellee  contends  that,  even  if  the  claims 
could  not  have  been  fixed  as  liens,  they  were 
at  least  capable  of  being  made  liens  upon  the 
balance  of  the  funds  remaining  in  the  own- 
er's hands  under  the  building  contract.  But 
appellant  asserts  that  if  the  owner  pays 
debts  voluntarily,  after  abandonment  by  the 
contractor,  and  which  debts  of  the  contractor 
so  paid  could  not  have  been  fixed  as  liens 
against  the  property,  the  owner  makes  such 
payments  at  his  own  peril  and  cannot  charge 
the  Bame  against -tha  oootractor'B  hondsmen. 
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This  Is  what  the  courts  hare  held.  First 
Baptist  Church  v.  Carlton,  173  S.  W.  1179; 
Slade  7.  Amarillo  Lumber  Co.,  93  S.  W.  475; 
Lonergan  t.  S.  A.  Loan  &  Trust  Co.  et  al., 
101  Tex.  63.  104  S.  W.  1061,  106  S.  W.  876, 
130  Am.  St  Eep.  803;  27  Gyc.  pp.  304,  307; 
Am.  &  Eng.  Eocy.  Law,  vol.  20,  pp.  491,  492. 

The  bond  contains,  as  a  proviso  before  lia- 
bility shall  attach,  this  clause: 

"If,  at  any  time  during  the  prosecution  of  the 
work  specified  in  said  contract  to  be  performed, 
there  cornea  to  the  notice  or  knowledge  of  the 
obligee,  the  fact  that  any  claim  for  labor  per- 
formed or  for  materials  or  sup^ea  furnished  to 
said  principal  in  or  upon  said  work,  remain 
unpaid,  •  •  •  the  obligee  shall  withhold  pay- 
ment from  the  principal  of  any  money  due  or 
to  become  due  to  the  principal  imder  said  con- 
tract until  the  payment  of  such  claims." 

It  la  dear  that  this  clause  was  placed  there 
tor  ttie  protection  of  the  bonding  company 
and  certainly  did  not  clothe  the  owner  of  the 
building  with  the  power  to  pay  such  claims 
as  he  saw  proper  to  pay,  whether  there  was 
liability  therefor  or  not  The  bond  was  given 
to  protect  the  owner  against  the  legal  claims 
for  which  he  or  his  property  might  become 
liable,  and  was  never  intended  to  clothe  the 
obligee  therein  with  power  to  go  out  and 
pay  debts  for  which  neither  he  nor  the  bond- 
ing company  was  liable  and  then  charge  that 
up  to  the  bonding  company. 

The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  is  remanded  for  another  trial. 


FINNIGAN-BROWN  CO.  v.  ESCOBAR  et  al. 
(No.  488.) 

(Court  of  Civil  Appeals  of  Texas.      El  Paso. 

Nov.  11,  1915.     On  Rehearing, 

Nov.  24,  1916.) 

1.  Appeal  and  Ebbob  «=979— Dkoibions  Re- 
vixwABLK— NBCBssnr  ow  Final  Dktkbmi- 
HATiON— "Final  Jcdomknt." 

Where  a  corporation  sued  two  persons  to 
recover  title  and  possession  of  goods,  which 
persons  answered  denying  the  allegationa  of  the 
petition,  and  averring  by  cross-action  t^at  the 
goods  were  the  property  of  another,  for  whom 
tliey  were  holding  as  bailees,  such  other  and 
another  person  intervening,  claiming-  the  goods, 
judgment,  making  no  disposition,  either  directly 
or  by  implication,  of  plaintiffs  claim  to  the 
goods,  being  merely  that  it  talce  nothing  against 
an  original  defendant,  and  proceeding  to  ad- 
jndicate  the  rights  of  the  interveners  and  de- 
fendants, could  not  be  appealed  brom,  since  such 
judgment  was  not  a  "final  judgment,"  which  is 
the  awarding  of  the  judicial  consequences  at- 
tached by  the  law  to  the  facts,  a  final  determi- 
nation of  the  rights  of  the  parties  resulting 
from  the  ruling  made,  from  which  alone  an  ap- 
peal will  lie,  except  in  instances  especially  pro- 
vided by  law  granting  the  right  to  appeal  from 
certain  interlocutory  orders  and  judgments. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ceuc  Dig.  M  459-462;  Dec  Dig.  «=» 
79.] 

2.  Appeal  and  EBbob  «=»79— Dsoisionb  Re- 
viewable— Necessity  of  Final  Detebui- 

WATION— FiNALITT  ThROUOH  VeRDICT. 

Where,  in  suit  to  recover  title  and  posses- 
sion of  personalty,  in  which  defendants  and  in- 
terveners claimed  interests  in  the  property,  the 
judgment  failed   to   adjudicate,  directly   or  by 


implication,  as  to   the  plaintifTs  claim  to  the 

foods,  the  fact  that  the  verdict  of  the  jury 
etermined  such  claim  did  not  by  implication 
render,  the  jndgpoaent  an  appealable  final  deter- 
mination, since  the  verdict  was  not  sufficient 
for  that  purpose  and  must  have  been  followed 
by  the  judgment  pronotmcing  its  legal  conse- 
quences. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  459-482;  Dec  Dig.  «=» 
79.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  Dan  M.  Jackson,  Judge. 

•Salt  by  the  Finnlgan-Brown  Company 
against  Leon  Escobar  and  another  to  recover 
title  and  possession  of  goods.  From  a  judg- 
ment that  plaintiff  take  notlilng  against  Es- 
cobar, and  adjudicating  the  rights  of  inter- 
veners, plaintiff  appeals.    Appeal  dismissed. 

Finnlgan-Brown  Company,  a  corporation, 
filed  suit  against  Leon  Escobar  and  T.  J. 
Woodslde  to  recover  title  and  possession  of 
certain  hides  and  skins.  A  writ  of  seques- 
tration was  sued  out  by  plaintiff,  and  the 
property  seized  thereunder.  In  due  time  the 
same  was  replevied  by  plaintiff.  Woodslde 
and  Escobar  answered,  denying  the  material 
allegations  of  the  petition,  and  by  cross-ac- 
tion averred  that  the  hides  and  skins  were 
the  property  of  Winceslao  Garcia,  for  whom 
they  were  holding  It  as  bailees,  and  asked 
judgment  over  against  the  Finnlgan-Brown 
Company  and  the  sureties  upon  its  replevin 
bond  for  the  value  of  the  property.  Woodslde 
thereafter  filed  a  disclaimer  of  any  Interest 
in  the  property,  except  a  lien  thereon  for 
freight  and  cnstoms  duties  paid  out  by  him 
upon  the  importation  of  the  same  from  Mex- 
ico, and  asked  that  upon  trial  he  be  decreed 
a  Uen  to  secure  the  moneys  so  expended. 
Victor  Martinez  intervened,  claiming  a  por- 
tion of  the  hides  and  skins  sued  for  by  plain- 
tiff, and  asked  tliat  he  have  judgment  there- 
for or  their  value.  Garcia  likewise  interven- 
ed, claiming  all  of  the  hides  and  skins,  and 
prayed  judgment  therefor  or  their  value. 
The  jury,  by  its  verdict,  found  that  the  Fin- 
nlgan-Brown Company  was  entitled  to  cer- 
tain of  the  hides  and  skins  of  the  value  of 
$6,994.81;  that  Martinez  was  entitled  to 
some  of  the  hides  and  skins,  valued  at  $3,- 
S95.57,  and  that  Garcia  was  entitled  to  some 
of  the  skins,  valued  at  $6,804.23.  It  appears 
from  a  recital  in  the  judgment  that  the  hides 
and  skins  were  sold  after  replevy,  and  the 
proceeds  thereof  were  in  the  hands  of  the 
Plnnigan-Brovm  Company. 

Judgment  was  entered  as  follows:  (1) 
That  the  Finnlgan-Brown  Company  take 
nothing  against  Escobar.  (2)  That  Martine? 
and  Garda  respectively  recover  of  the  Fin- 
nlgan-Brown Company  and  the  sureties  vipoa 
its  replevin  bond,  the  value,  with  interest,  of 
the  hides  found  by  the  Jury  to  belong  to  then 
respectively.  (3)  That  Woodslde  recover  cer- 
tain amounts  against  the  Finnlgan-Brown 
Company,  Martinez,  and  Garcia ;  the  amounts 
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adjudged  against  the  respective  parties  be- 
ing In  proportion  to  their  ownership  of  all  of 
the  property  In  controversy;  the  judgment 
reciting  that  It  was  agreed  by  the  parties 
that  Judgment  should  be  so  rendered  in 
Woodslde's  favor  for  the  moneys  paid  out  by 
him.  (4)  That  Martinez,  Garcia,  and  Wood- 
side  take  nothing  against  Escobar.  From 
the  Judgment  so  rendered  this  appeal  is 
prosecuted. 

Coldwell  &  Sweeney,  of  El  Paso,  for  ap- 
peUant  C.  I*  Vowell,  Walthall  &  Gamble, 
and  T.  0.  Lea,  Jr.,  aU  of  El  Paso,  for  appel- 
lees. 

HIGOms,  J.  (after  stating  the  fbcts  as 
above).  [1]  l.  The  appeal  must  be  dismiss- 
ed for  want  of  finality  In  the  Judgment  The 
rule  Is  that  appeals  lie  only  from  final  Judg- 
ments. The  only  exception  Is  in  some  in- 
stances specially  provided  by  law,  granting 
the  right  to  appeal  from  certain  interlocutory 
orders  and  Judgments.  See  cases  dted,  1 
Mlchle,  Ency.  Dig.  394,  395.  A  Judgment  is 
not  final  so  as  to  authorize  api)eal  therefrom 
unless  disposition  has  been  made  of  all  of 
the  parties;  all  issues  raised  determined, 
and  the  case  disposed  of  as  completely  as 
the  court  had  power  to  do.  See  cases  dted, 
8  Mlchle,  Ency.  Dig.,  pp.  156  and  161. 

A  final  Judgment  Is  the  awarding  of  the 
Judicial  consequences  which  the  law  attach- 


adjudicated.  Trammell  v.  Rosen,  supra,  and 
cases  there  cited ;  also  Davles  v.  Tlionison,  92 
Tex.  891,  49  8.  W.  215.  We  can  see  no  simi- 
larity between  this  line  of  authority  and  this 
case.  There  is  nothing  in  this  Judgment 
from  which  it  could  be  In  any  wise  inferred 
that  the  court  had  Judicially  found  for  or 
against  the  Flnnlgan-Brown  Ciompany  the 
right  to  any  part  of  the  hides  or  their  pro- 
ceeds. The  verdict  of  the  Jury  alone  was 
not  sufficient.  It  must  have  been  followed 
by  the  Judgment  of  the  court  pronouncing 
the  legal  consequence  of  the  verdict.  Tram- 
mel V.  Rosen  and  Land  &.  Loan  Ca  v.  Win- 
ter, supia. 

Appellees  also  request,  If  it  be  determined 
the  Judgment  is  not  final,  that  this  court  re- 
form the  same  and  make  it  so.  This  cannot 
be  done.  The  defect  affects  the  Jurisdiction 
of  this  court,  and  we  must  dismiss  the  ai^ 
peal. 

2.  In  View  of  what  has  been  said.  It  la 
unnecessary  to  determine  whether  or  not  It 
is  essential  to  the  finality  of  the  Judgment 
that  Judgment  should  likewise  have  been  en- 
tered «pon  Woodslde's  disclaimer  that  the 
Flnnlgan-Brown  Company  take  nothing 
against  him.  It  may  be  said,  however.  In 
view  of  further  proceedings  In  the  case,  that 
it  is  best  and  proi>er  to  do  so.  Gullett  v. 
O'Connor,  54  Tex.  408;  Mlgn<»i  v.  Brinson, 
T4  Tex.  18,  11  S.  W.  903. 
es  to  the  facts.  It  is  final  only  when  the  I  1°  ^^}}^;-  O'Connor,  supra.  It  was  held 
d«^s<o,,  or  «nt«,,n«  „*  ^iTTi^Ti  „.!:"!?„";    «»*«   ««»  facts   there   presented,   that   It 

would  be  presumed  the  cause  had  been  dis- 
missed as  to  a  defendant  who  had  disclaim- 
ed and  as  to  whom  no  disposition  was  made 


decision  or  sentence  of  the  law  is  pronounced 
by  the  court  upon  the  matter  contained  in 
the  record.  Eastham  v.  SalUs,  60  Tex.  576. 
No  complete  disposition  is  made,  directly  or 
by  implication,  of  the  issue  raised  by  the 
Flnnlgan-Brown  Company's  suit  for  the  hides 
and  skins.  The  Judgment  in  favor  of  Mar- 
tinez and  Garcia  only  disposes  of  the  pro- 
ceeds of  those  the  Jury  found  belonged  to 
them.  It  does  not  adjudge  to  the  Flnnlgan- 
Brown  Company  the  hides  the  Jury  found 
belonged  to  it,  nor  the  proceeds  thereof;  nei- 
ther does  It  adjudge  the  company  not  enti- 
tled thereto.  Unless  this  be  done,  directly 
or  by  necessary  implication,  the  Judgment 
cannot  be  final.  The  hides  having  been  sold 
and  the  proceeds  thereof  being  in  the  bands 
of  the  Flnnlgan-Brown  Company,  it  follow- 
ed upon  the  Jury's  verdict  that  It  was  enti- 
tled to  Judgment  for  its  share  of  such  pro- 
ceeds.   But: 

"It  is  not  enough  to  make  a  final  judgment 
that  we  can  see  that  the  court  ought  to  have 
rendered  one.  What  the  court  did  must  have 
amounted  to  a  final  determination  of  the  rights 
or  the  parties  resulting  from  the  ruling  made." 
Land  &  Loan  Company  v.  Winter,  93  Tex.  500. 
67  S  W.  39;  TrammeU  v.  Rosen  (Sup.)  167 
S.  W.  llol. 


[J]  It  is  argued  by  appellees  that  this  ease 
Is  analogous  to  those  authorities  which  hold 
a  Judgment  final  which  disposes  of  an  issue 


in  the  judgment     But  upon  the  facts  re- 
flected by  the  record  here  it  may  well  be 
doubted  whether  any  such  presumption  coold 
be  indulged.     Mlgnon  v.  Brinson,  supra. 
Dismissed. 

On  Rehearing. 

In  the  original  opinion  it  was  said: 
"In  view  of  what  has  been  said,  it  is  unneces- 
sary to  determine  whether  or  not  it  is  essen- 
tial to  the  finality  of  the  judgment  that  Jndg^ 
mcnt  should  likewise  have  been  entered  upon 
Woodsidefs  disclaimer  that  the  Finnigan- 
Brown  Company  take  nothing  against  him." 

In  this  sentence  the  word  "recover"  should 
have  been  used  for  "take  nothing."  It  is  ac- 
cordingly now  so  corrected,  and  with  this 
correction  the  motion  for  rehearing  Is  over- 
ruled. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 

TEXAS  V.  ASTON.     (No.  7394.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Oct 

16, 1916.    Rehearing  Denied  Nov.  20, 1915.) 

1.    RAILBOA.OB  ^=»390— iNJtTBT  TO   PXBSOR    ON 

Track— DiscoVEBBD  Pebii.. 

Where  a  pedestrian  stepped  in  front  of  a 
train  approaching  a  depot  wlthont  realizing  its 


^c^^^^^n'^S*'"""''  7"^'  'Z  «r'''^'    t^rand  h^  I'ei^ierwarcufoW^ge^h^rs'S? 
a  cross-action  not  expressly  mentioned  and  j  the  engine,  and  where  the  engineer,  though  he 
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saw  the  pedestrian  fall  and  applied  the  emer- 
gency brakes,  acted  on  the  assumption  that  he 
had  not  been  strucic  and  released  the  brakes, 
in  consequence  of  which  the  train  continued  to 
move  forward,  and  mangled  the  right  leg  so  as 
to  necessitate  its  amputation,  the  railroad  com- 
pany was  liable,  under  the  doctrine  of  discover- 
ed peril,  for  loss  of  the  right  leg. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1324,  1325 ;   Dec.  Dig.  «=»390.] 

2.    RAII.BOADB   «=3390— INJUBY  TO    PERSON   OH 
TBACK — DiSCOVKBED        PEBII^— KNOWiiDQlt— 

Evidence. 

The  evidence  in  an  action  for  such  injuries 
•was  sufficient  to  charge  the  engineer  with  neg- 
ligence, where  it  showed  that  he  saw  plaintiff 
fall  to  the  ground  or  lying  on  the  ground  in 
close  proidmity  to  the  track  and  train,  and 
knew  before  the  right  leg  was  run  over  that 
he  was  in  peril,  and  failed  to  use  the  means  at 
his  command  to  stop  the  train  and  avoid  the 
injury,  though  it  did  not  show  that  he  knew 
that  plaintiff  would  certainly  be  injured  unless 
the  train  was  stopped. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1324.  1325 ;   Dec.  Dig.  <S=a390.] 

8.   NBOLIOENCE     «=>83— DiSCOVKBED     PEBILr— 

Knowledge. 

The  doctrine  of  discovered  peril  has  no  ap- 
plication, in  the  absence  of  actual  knowledge  by 
the  person  inflicting  the  injury  of  the  peril  of 
the  person  injured  In  time  to  avoid  the  injury 
by  use  of  the  means  at  hand. 

[Ed.  Note. — For  other  cases,  see  Negligence) 
Cent  Dig.  {  115;   Dec  Dig.  <8=983.] 

4.  Nbolioencb    ®=>134 — ^Pboop— Conjeotubx. 

Negligence  cannot  be  established  by  mere 
conjecture  without  evidence  of  actual  ucgligence 
or  of  facts  from  which  it  can  be  inferred. 

[Ed.  'Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  U  267-270,  272,  273;  Dec.  Dig.  «=» 
134.} 

5.  Tbial    «=>260— iNJtTBT    TO    Person    on 
Tback— Refusal,  or  Instbdction  Covbbkd. 

Where,  in  a  pedestrian's  action  for  loss  of 
both  legs  from  being  run  over  by  a  train  at  a 
depot,  the  court  instructed  that,  if  plaintiff  at- 
tempted to  cross  the  track  directly  in  front  of 
the  train,  and  the  engineer  did  not  see  him  un- 
til the  front  of  the  engine  had  passed  him,  that 
if  the  engineer  then  applied  the  brakes,  and 
that  if,  after  plaiutiff  fell,  it  appeared  to  the 
engineer  that  be  was  in  the  clear,  and  not  In 
further  danger,  and  the  engineer  used  the  care 
of  a  person  of  ordinary  prudence,  he  could  not 
be  held  to  have  discovered  that  plaintiff  was 
in  imminent  peril,  it  was  not  error  to  refuse  an 
instruction  tuat  if  plaintiff  attempted  to  cross 
in  front  of  tlie  moving  train,  and  the  engineer 
did  not  see  him  until  the  pilot  beam  of  the  en- 
gine was  about  even  with  him,  that  if  it  then 
appeared  that  be  was  falling  away  from  the 
engine,  and  not  in  danger,  and  that  if  the  en- 
gineer thereupon  released  his  brake,  allowing 
the  train  to  continue  moving  forward,  and  in 
so  doing  acted  as  a  man  of  ordinary  prudence, 
he  could  not  be  held  to  have  discovered  that 
plaintiff  was  in  imminent  peril ;  the  instruction 
given  being  substantially  the  same  as  the  one 
refused. 

ltd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  651-659;    Dec.   Dig.  «=260.] 

6.  Teial    «=>2C3— Requests    tor    Instruc- 
tions— OiviNO  One  of  Several. 

Where  a  party  requests  two  special  instruc- 
tions on  the  same  issue,  and  the  court  selects 
and  gives  one,  the  party  cannot  complain  of  the 
refusal  of  the  other. 

[Ed.  Not(!.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  662,  663 ;   Dec.  Dig.  €=>263.] 


7.  Appbai,    and    Erbob    (&=9l060— Harmuiss 

Ebbob— Abousient  of  Counsel. 

In  an  action  for  injuries  from  being  run 
over  by  a  train,  argument  of  plaintiff's  coun- 
sel to  the  effect  that  the  reason  why  the  engi- 
neer and  fireman  were  not  present  as  witnesses 
was  because  they  could  not  explain  why  they 
did  not  stop  the  train  when  they  knew  that 
plaintiff  had  fallen  in  front  of  'same,  and  that 
"the  engineer  saw  plaintiff  when  he  was  down 
on  the  rail  •  •  *  in  front  of  the  engine," 
U  improper,  did  not  require  a  reversal,  where 
it  did  not  appear  that  defendant  was  injured 
thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4135;   Dec  Dig.  <©=9l060.] 

Appeal  from  District  Court,  HIU  County; 
Horton  B.  Porter,  Judge. 

Action  by  Tom  Aston  against  the  St.  Louis 
Soutliwestem  Railway  Company  of  Texas. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

E.  B.  Perkins,  of  Dallas,  Walter  Collins, 
of  Hillsboro,  and  Scott  4  Ross,  of  Waco,  for 
appellant  Shartleff  &  Cummlngs,  of  HUls- 
boro,  for  appellee. 

TALBOT,  J.  This  suit  was  brought  by  the 
appellee  to  recover  damages  for  personal 
injuries  inflicted  upon  him  tbrougb  the  neg- 
ligence of  appellant's  servants  in  charge 
of  and  operating  one  of  its  trains.  By  an 
amended  petition  filed  May  22,  1914,  appel- 
lee alleged,  in  substance,  that  be  was  In- 
jured while  crossing  the  appellant's  railway 
track  In  the  town  of  Hubbard  City,  on  or 
about  the  26tb  day  of  January,  1914,  the 
injury  consisting  of  the  loss  of  both  of  his 
legs.  He  alleged  in  said  petition  facts  which 
would  constitute  him  a  licensee  on  appel- 
lant's track  at  the  time  and  place  of  the  ac- 
cident, and  that  the  defendant's  employes 
were  guilty  of  negligence  in  approaching  said 
place  at  an  unusual  rate  of  speed,  and  in 
failing  to  ring  the  bell  on  the  engine  as  it 
approached  said  place  where  appellee  was 
injured,  the  same  being  at  its  depot  In  said 
town  of  Hubbard  City;  that  after  he  got 
upon  the  track  he  observed  that  the  train 
was  not  running  at  the  usual  and  customary 
rate  of  speed,  but  was  running  at  a  high 
and  unusual  rate  of  speed,  and  that  on  ac- 
count of  that  fact  he  was  in  imminent  peril 
of  being  struck  by  said  train;  that  when 
he  realized  his  position  he  became  greatly 
frightened  and  excited,  and  in  attempting  to 
get  off  the  track  fell  and  attempted  to  fall 
off  of  said  track;  and  that  his  body  did  fall 
over  the  rail,  but  his  feet  and  legs  were 
cut  off  at  or  near  the  knees.  He  furtlier 
alleged  that  at  the  time  he  fell  the  engine 
ran  over  only  one  of  his  legs,  and  that  said 
injured  leg  remained  upon  the  track,  and 
that  the  engine  and  tender  and  the  trucks 
of  one  of  the  coaches  passed  over  said  leg; 
that  In  an  effort  to  remove  his  bwly  from 
the  track,  and  in  throwing  bis  body  and  limb 
around,  his  other  foot  and  leg,  which  up  to 
that    time    had   remained    uninjured,    was 
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thrown  upon  the  track,  and  before  the  train 
stopped  the  wheels  of  one  of  the  coaches 
passed  over  said  limb  and  Injured  It  so  that 
It  was  necessary  to  have  the  same  amputat- 
ed. He  further  alleged  that  the  engineer  in 
charge  of  said  train  saw  him  fall  in  front 
of  said  engine  by  the  side  of  the  track,  and 
therefore  knew  of  his  perilous  position  by 
said  track,  and  continued  to  move  the  said 
engine  and  train  after  the  perilous  position 
of  the  said  plaintiff  was  known  to  said  eagX- 
neer,  when  the  said  engineer  could,  by  the 
use  of  the  means  at  his  command,  have  stop- 
ped the  said  engine  and  train  with  safety  to 
himself  and  to  said  train  and  to  those  on 
board  the  same,  and  that,  if  said  engine  had 
been  stopped  after  the  engine  and  tender 
alone  bad  passed  over  plaintiff,  one  of  his 
limbs  would  have  been  saved,  but  that  the 
said  engineer,  knowing  the  perilous  position 
of  plaintiff,  continued  to  cause  said  engine 
and  train  to  move,  although  be  well  knew 
that  the  plaintiff  had  fallen  in  front  of  said 
oiglne  and  was  In  a  position  of  inmiinent 
peril,  and  would  likely  be  injured,  unless 
said  train  was  stopped;  that  the  failure  to 
stop  said  train  after  discovering  the  perilous 
position  of  the  appellee  was  the  proximate 
cause  of  the  loss  of  his  right  leg.  Defend- 
ant answered,  denying  each  and  all  of  the 
allegations  of  negligence  set  forth  in  plain- 
tiff's petition,  and  averred  that  on  the  oc- 
casion in  question  it  operated  its  train  in  the 
usual  and  cust<»nai7  manner  at  the  us- 
ual and  customary  rate  of  speed  at  the  time 
and  place  in  question,  and  arrived  at  the 
station  in  question  on  its  schedule  time;  that 
the  plaintiff,  Tom  Aston,  with  a  full  knowl- 
edge that  the  defendant's  said  train  and 
locomotive  was  approaching  said  place,  de- 
liberately stepped  upon  its  said  railroad 
track  upon  which  said  train  and  locomotive 
was  running,  in  frcmt  of  said  moving  loco- 
motive, at  a  distance  not  more  than  eight 
or  ten  feet  in  front  thereof;  that  said  Aston 
was  guilty  of  contributory  negligence  in  go- 
ing upon  said  railroad  track  at  said  time 
and  place;  that  he  was  so  close  to  the  mov- 
ing locomotive  at  the  time  that  he  entered 
upon  said  railroad  track  that  it  was  impos- 
sible for  those  in  charge  of  its  locomotive 
to  have  stopped  the  same  before  reaching  a 
point  where  the  said  Aston  entered  upon 
said  track;  that  it  rang  its  bell,  sounded  its 
whistle,  and  had  its  electric  headlight  bum- 
ijig  as  it  approached  said  8tati<m  in  the  usual 
and  customary  manner;  that  said  Aston 
both  saw  and  heard  said  train,  and  knew 
that  it  was  approaching  said  station  at 
said  time ;  and  that  he  recklessly,  and  with- 
out due  regard  for  his  own  safety,  and  with 
a  full  knowledge  of  the  danger  which  he 
would  encounter  by  going  upon  defendant's 
track  In  front  of  its  engine,  deliberately 
went  upon  said  track.  The  defendant  rail- 
road company  specifically  denied  that  its 
engineer  in  charge  of  said  train  knew  of 
plaintiff's  perilous  position  at  the  time  he 


saw  plaintiff  at  the  side  of  the  track,  and  it 
denied  that  plaintiff  was  in  a  position  <rf 
peril  at  said  time,  or  that  it  continued  to 
operate  and  cause  said  locomotive  and  train 
to  move  with  any  knowledge  of  the  plaintUTs 
being  in  a  position  of  peril,  and  it  denied 
that  said  engineer  at  any  time  after  the  loco- 
motive passed  the  plaintiff  lying  upon  the 
ground  by  the  side  of  the  track  possessed 
any  knowledge  that  he  was  in  a  position 
where  he  would  likely  be  injured  unless  the 
train  was  stopped.  Plaintiff,  by  supplement- 
al petition,  denied  the  affirmative  facts  alleg- 
ed by  the  defendant  railroad  company.  The 
record  discloses  that  both  of  plalntUTs  feet 
and  legs  were  crushed,  the  left  by  being  run 
over  by  the  engine  drawing  defendant's  train 
and  the  mail  and  baggage  car,  and  the  right 
by  other  coaches  in  the  train  in  the  rear  of 
said  engine,  mail  and  baggage  cars.  The 
case  was  sabmitted  to  the  Jury  impaneled  to 
try  the  same  upon  special  issues,  and  their 
findings  were  such  as  to  preclude  a  recovery, 
except  those  upon  the  issues  submitted  In 
relation  to  discovered  peril.  They  found, 
and  the  evidence  warranted  such  findings, 
that  the  defendant's  engine  injured  one  of 
the  plaintiff's  legs,  the  left  leg;  that  after 
the  engine  drawing  defendant's  train  passed 
plaintiff  the  plaintiff  was  in  a  position  of  im- 
minent peril,  and  that  the  defendant's  engi- 
neer operating  the  engine  was  aware  of 
plaintiff's  position  and  imminent  peril;  that 
after  said  engineer  discovered  and  became 
aware  of  the  position  and  imminent  peril  of 
the  plaintiff,  he  could  have  stopped  the  train 
by  the  use  of  the  means  at  his  command  with 
safety  to  himself  and  to  his  train  and  to 
those  on  board  of  said  train  in  time  to  have 
avoided  Injury  to  plaintiff's  other  foot — 
right  foot;  that  the  failure  of  the  defend- 
ant's engineer  to  stop  the  train  In  time  to 
avoid  injury  to  plaintiff's  right  foot  and  leg 
was  negligence  and  the  proximate  cause  of 
the  injury  to  said  right  foot  and  leg;  that  at 
the  time  plaintiff  was  lying  upon  the  ground 
near  defendant's  railroad  track,  and  was 
observed  In  that  position  by  defendant's  en- 
gineer as  the  engine  passed  plaintiff,  said 
engineer  realized  that,  if  plaintiff  remained  in 
the  position  he  was  then  in,  he  would  prob- 
ably be  Injured  by  the  wheels  of  one  of  the 
rear  cars  if  the  train  did  not  stop  at  that  time 
and  place ;  that  plaintiff's  right  foot  and  1^ 
were  so  injured  by  being  run  over  by  defend- 
ant's cans  that  it  became  necessary  to  ampu- 
tate the  same;  and  that  plaintiff  had  sus- 
tained damages  thereby  in  the  sum  of  $10,- 
000.  The  Jury  further  found,  In  response  to 
question  asked  by  the  court,  thHt  the  plaintiff 
was  not  guilty  of  negligence  which  contribut- 
ed to  his  injury. 

Appellant  groups  in  its  brief  its  sixteenth, 
eighteenth,  twenty-eighth,  twenty-ninth,  and 
thirtieth  assignments  of  error.  These  assign- 
ments assert  respectively  that  the  trial  court 
erred  in  refusing  a  aiwcial  c^rge  reauest- 
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ed  by  defendaut  direetlug  the  Jury  to  return 
a  verdict  in  its  favor,  in  overruling  its  ob- 
jections to  tbe  court's  charge  in  submitting 
the  issue  of  discovered  peril,  in  overruling 
a  motion  made  by  defendant  to  have  Judg- 
ment entered  In  its  favor  upon  the  findings 
of  the  Jury,  in  overruling  a  motion  made 
by  appellant  to  set  aside  the  findings  of  the 
Jury  upon  the  issues  submitted  in  relation 
to  discovered  peril,  and  in  granting  the  plain- 
tiff's motion  to  have  Judgment  entered  in  Ills 
favor  upon  the  findings  of  the  Jury.  Appel- 
lee objects  to  a  consideration  of  the  assign- 
ments and  propositions  thereunder,  for  the 
reasim  claimed,  among  others,  that  they  pre- 
sent different  questions  of  law,  and  are  not 
followed  by  such  statement  as  is  required 
by  the  rules.  The  statement  in  support  of 
the  assignments  does  not  strictly  comply 
with  the  requirement  of  the  rules,  but  we 
t-hinfc  the  assignments  themselves  and  the 
propositions  propounded  thereunder  present 
the  same  question  of  law  for  our  decision, 
and,  especially  in  view  of  the  fact  that  we 
have  reached  the  conclusion  that  the  Judg- 
ment of  the  lower  court  should  be  affirmed, 
the  assignments  will  be  considered. 

[1]  It  is  claimed  that  the  court  erred  In 
the  several  rulings  complained  of  by  the  as- 
signments because  the  evidence  was  insuffi- 
cient to  antborize  the  submission  to  the  Jury 
of  the  Issue  of  discovered  peril,  and  does 
not  sustain  the  findings  of  the  Jury  upon 
that  issue.  In  this  view  of  the  evidence  we 
do  not  concur. 

The  plaintiff  testified: 

"When  I  reached  that  gravel  walk  that  night 
and  saw  the  train  down  south  of  me,  there  was 
no  alarm  or  signals  of  any  kind  given.  It  was 
a  dark  night,  and  I  could  not  tell  by  looking  at 
the  headlight  of  the  train  or  any  part  of  it  that 
I  conid  see  where  the  train  was.  *  ,*  . 
When  I  stepped  into  the  track,  I  noticed  the 
train  was  righr  on  me.  I  could  see  the  pilot 
right  at  me,  it  ieemed  to  me.  It  scared  me  so 
bad  I  could  not  hardly  tell  you  what  happened. 
I  fell  off  from  between  the  tracks ;  fell  out  on 
the  east  side  of  the  track.  When  I  first  fell, 
the  train  caught  my  left  leg  and  cut  it  off  or 
run  over  it.  My  leg  was  on  the  east  rail.  The 
engine  and  tender  and  the  mail  car  and  the  bag- 
gage car  passed  over  it,  and  the  front  end  of  the 
negro  coach  struck  my  right  leg.  The  negro 
coach  was  behind  those  other  cars.  I  could  not 
explain  how  it  got  caught.  I  hardly  know  what 
I  was  doing  at  the  time  it  got  caught  I  was 
lying  with  my  head  from  the  track,  and  when 
it  struck  my  right  leg  it  Just  changed  ends  with 
me  and  threw  my  bead  back  toward  the  track. 
I  cannot  say  how  coroe  me  not  to  get  off  the 
track  when  my  first  leg  was  cut  I  made  an 
effort  to  get  off.  I  was  not  able  to  get  away. 
When  this  last  coach  I  have  testified  about 
cangbt  me,  it  caught  the  right  leg.  The  risht 
leg  was  last  cut.  It  was  run  over  and  just 
mangled  from  my  ankle,  plumb  up  cinse  to  my 
knee.     That  knee  was  afterwards  amputated. 

E.  Pecot,  the  appellant's  fireman  on  the 
engine  which  ran  over  appellee,  testified  by 
depo8itl(Mi  as  follows: 

"In  coming  into  the  station  with  my  train 
beaded  toward  Corsicana  on  the  night  of  the  ac- 
cident, I  would  be  on  the  left  side  of  engine,  on 
the  side  next  to  the  station.  I  first  noticed  Tom 
Astoa  on  the  night  before  be  was  iajurad  .when 


he  attempted  to  cross  the  track.  He  was  about 
three  feet  from  the  left  rail  when  I  first  saw 
him.  When  I  first  saw  him  standing  up,  1  do 
not  _  remember  the  distance  he  was  from  the 
engine.  I  saw  him  before  he  attempted  to  cross. 
He  was  on  the  left  side  of  the  track,  and  we 
were  going  north.  The  engine  was  just  a  short 
distance,  probably  20  feet,  irom  him  when  I  saw 
him  standing  there.  I  saw  him  when  he  step- 
ped upon  the  track.  My  engine  was  about  8 
or  10  feet  from  him  when  I  saw  him  step  upon 
the  track.  The  .engine  and  train  went  to  the 
street  crossing  just  north  of  the  depot  before  it 
stopped ;  that  is  the  engine's  stopping  place. 
When  I  say  he  stepped  upon  the  track,  1  meant 
he  stepped  immediately  m  front  of  the  engine, 
between  the  two  rails.  I  holloaed  to  the  engi- 
neer to  stop  her  at  that  time.  The  engineer 
applied  his  emergency  brakes,  but  the  train  did 
not  stop  entirely.  When  I  holloaed  to  the  engi- 
neer to  stop  her,  he  immediately  applied  bis 
emergency  brakes,  which  of  course,  gradually 
brought  the  engine  to  a  stop.  Of  course,  the 
engine  did  not  come  to  a  standstill,  but  gradu- 
ally got  slower,  and  I  asked  him  [the  engineer] 
if  he  hit  a  man,  and  he  said  not." 

This  witness  further  testified,  in  effect, 
that  after  he  called  to  the  engineer  to  stop 
and  the  speed  of  the  train  was  slackened, 
the  engineer  released  the  air  brake,  and  the 
engine  and  train  moved  about  the  distance 
of  two  or  three  coach  lengths,  and  stopped 
at  the  regular  stopping  place  at  the  .station; 
that  there  were  five  cars  in  the  train;  and 
that  when  the  train  stopped  he  immediately 
took  his  torch,  and.  In  company  with  the  en- 
gineer, who  sUghtly  preceded  him,  went  back 
and  found  the  plaintiff,  who  had  attempted  to 
cross  the  raUroad  trad^  lying  on  the  ground 
on  the  opposite  side  of  the  track  from  the 
side  he  got  upon  it 

T.  Stovall,  the  appellant's  engineer,  in 
charge  of  the  engine  which  injured  appellee, 
testified  by  depoeitiou  as  follows: 

"I  could  not  say  that  I  saw  Tom  Aston  be- 
fore be  was  injured.  I  first  saw  him  when  he 
fell  out  on  the  ground.  The  engine  at  that  time 
was  south  of  the  Main  street  crossing.  That  is 
north  of  the  depot  down  about  the  freight  house 
between  the  two  crossings.  My  engine  was 
about  21^  or  3  coaches  from  the  ticket  office  at 
the  time  that  occurred.  Tom  Aston  was  in  the 
neighborhood  of  30  feet  from  me  when  I  first 
saw  bim.  Aston  had  fallen  out  when  I  first 
saw  him.  I  do  not  know  whether  he  had  been 
struck  at  all  by  the  engine  when  I  first  saw 
him.  I  recall  the  fireman  saying  something 
just  before  I  reached  there.  1  set  my  emer- 
gency brake  immediately  after  that.  That  was 
all  I  could  do." 

He  also  testified: 

"With  reference  to  what  rate  of  speed  my- 
train  was  moving  that  night  after  I  passed  the 
first  crossing  south  of  the  depot,  I  will  say  I 
made  application  there  for  the  station  stop.  I 
had  braked  applications  for  station  stop; 
enough  to  make  the  regular  station  stop.  I  had 
my  engine  under  full  control.  When  I  saw  Mr. 
Aston,  he  was  on  the  right-hand  side  of  the 
track.  His  body  was  not  on  the  ground,  but  it 
was  going  to  the  ground.  He  was  not  standing 
erect ;  he  was  down.  Just  about  the  time  I  saw 
Iiim,  Mr.  Pecot  said,  'Did  you  hit  that  man?' 
•  *  *  I  saw  Mr.  Aston,  and  that  made  me 
apply  the  brake.  *  •  •  My  train  very  nearly 
stopped  when  I  applied  my  air  brake  at  that 
time.  I  moved  about  three  cars'  length,  I  sup- 
pose, from  where  Aston  was  on  the  ground.  At 
the  time  I  saw  him  on  the  ground  I  thought  he 
had  not  been  struck  or  run  ovec^-Xhat  was  tke 
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reason  that  I  released  my  brakes.  Aa  soon  as 
my  engine  stopped,  I  saw  Mr.  Aston.  I  immedi- 
ately Ut  my  torch  and  ran  back  to  see  if  the 
man  had  been  hurt." 

R.  h.  Horn  stated,  in  substance,  that  he 
lived  at  Hubbard  City,  and  was  working  at  the 
ice  factory  stationary  engine  when  the  acd- 
d«it  in  question  occurred,  and  that  he  was 
at  the  depot  that  night;  that  as  the  appel- 
lant's train  approached  the  station  be  noticed 
the  engine  coming  to  a  stop;  that  it  was 
Blowing  down  too  much  to  8t<^  at  the  regular 
stopping  place;  that  he  then  heard  the  en- 
gineer when  he  pushed  the  air  in  emergency, 
and  beard  him  when  he  released  the  air ;  that 
he  slowed  down  almost  to  a  stop,  and  then  re- 
leased the  air  end  worked  steam  up  to  the 
regular  stopping  place.  He  further  said 
that,  according  to  his  estimate,  the  train  was 
going  from  the  time  it  crossed  the  street  up 
to  the  point  where  it  struck  the  plainttfT  be- 
tween six  and  seven  miles  an  hour,  and  that 
it  was  going  slow  after  the  emergency  brakes 
were  put  on;  that  li«  did  not  know  it  to  be 
true  as  an  engineer  that  the  emergency  ap- 
plied to  a  train  of  that  character  running 
only  six  or  seven  miles  an  hour  would  stop 
the  train  Instantly  almost ;  that  when  the  air 
is  put  in  emergency  it  won't  stop  the  train 
immediately.  He  stated,  however,  that  the 
application  of  the  emergency  brakes  would 
stop  a  train  of  five  or  six  coaches  on  a  level 
track  ninning  five,  six,  or  seven  miles  an 
hour  in  about  eight  or  nine  feet;  that  the 
engineer  in  charge  of  the  engine  that  struck 
the  plaintiff  could  have  stopped  the  train  in 
a  distance  of  nine  feet  after  striking  him  if 
he  had  wanted  to  do  so. 

Thus  it  appears  that,  when  the  appellant's 
«ngine  struck  appellee,  he  fell  to  the  ground, 
and  that  after  so  falling,  or  as  he  was  in  the 
act  of  falling,  to  the  ground,  the  engineer 
operating  the  engine  saw  him;  that  at  this 
particular  instant  the  engineer  could  have 
stopped  the  train  In  a  distance  of  nine  feet 
by  application  of  the  emorgcncy  brakes,  but 
that,  instead  of  making  use  of  such  brakes, 
upon  the  assumption  that  the  plaintiff  had 
not  been  struck,  he  released  the  air  and  al- 
lowed the  train  to  move  two  or  three  car 
lengths  to  the  usual  stopping  place  at  the 
railway  station.  The  engineer  said  himself 
that  he  had  his  engine  under  full  couti-ol. 
■  He  further  said,  as  has  been  shown,  that: 
When  he  first  saw  the  plaintiff,  he  was  about 
30  ffot  from  him ;  "that  he  was  on  the  risht- 
hand  side  of  the  track  ;  that  his  body  was  not 
on  the  ground,  but  it  was  going  to  the  ground, 
lie  was  not  standing  erect,  he  was  down." 

Again  he  said: 

"At  the  time  I  saw  him  [plaintiff]  on  the 
ground  I  thought  he  had  not  been  struck  or  run 
over.  That  was  the  reason  that  I  released  my 
brakes." 

Had  the  engineer  made  use  of  the  means 

at  his  command  after  plaintiffs  left  foot  and 

leg  had  been  crushed  by  the  engine,  it  is 

clear- that  tlie  train  would  have  been  stopped 

.to.  Boob.  time  a»  to  have  avoided  the  Injury 


to  his  right  foot  and  leg,  and,  according  to 
the  findings  of  the  Jury  upon  questions  not 
involved  in  the  issue  of  discovered  peril,  a 
recovery  precluded.  But  such  means  were 
not  used,  and  as  a  result  thereof  platntUTs 
right  foot  and  leg,  evidently  in  his  efforts 
and  struggle  to  free  himself  from  the  perilous 
position  in  which  he  was  placed,  got  upon  the 
iron  rail  of  the  railroad  track  and  was  crush- 
ed and  injured  to  such  an  extent  that  ampu- 
tation was  necessary. 

[2-4]  The  contention  of  appellant,  as  we 
understand,  is  to  the  effect  that,  although 
the  engineer  saw  the  appellee  falling  to  the 
ground  Immediately  at  the  railroad  track 
about  the  front  of  the  engine,  yet  there  Is 
nothing  in  the  evidence  to  Justify  the  conclu- 
sion that  be  realized  that  appellee  would  be 
injured  If  the  train  was  not  then  stopped, 
and  hence  the  doctrine  of  discovered  peril 
does  not  apply.  And  the  propositions,  among 
others,  are  asserted: 

That  "the  engineer  must  have  realized  that,  if 
Aston  remained  in  the  position  be  was  then  in, 
he  would  be  injured,  unless  the  train  was 
brought  to  an  immediate  stop,"  and  "that  the 
engineer  in  charge  of  defendant's  locomotive,  at 
the  time  and  place  in  question,  did  in  fact  real- 
ize that  Tom  Aston  was  in  peril  as  he  lay  by 
the  side  of  defendant's  railway  track  when  the 
engineer  was  passing  him,  cannot  be  shown  or 
established  by  mere  conjecture,  nor  inference; 
and  when  such  fact  is  shown  only  by  conjecture 
or  inference,  no  liability  is  shown,  and  the  issue 
of  discovered  peril  does  not  arise." 

It  is  weU  setUed  that: 

The  doctrine  of  discovered  peril  "has  no  appli- 
cation in  the  absence  of  actual  knowledge,  on 
the  part  of  the  person  Inflicting  the  injury,  of 
the  peril  of  the  party  injured,  in  time  to  avoid 
the  injury  by  the  use  of  the  means  and  agencies 
then  at  hand.  If  he  bad  no  such  knowledge,  the 
new  duty  was  not  imposed,  though  it  be  clear 
that  by  the  exercise  of  reasonable  care  he 
might  have  acquired  sama"  Railway  v.  Bread- 
ow,  90  Tex.  26,  36  S.  W.  410., 

It  Is  also  well-established  law  that,  where 
there  is  no  evidence  of  negligence  or  fact 
from  which  negligence  can  be  Inferred,  it  is 
not  permissible  to  indulge  in  mere  conjec- 
ture. But  to  state  broadly,  as  in  effect  ap- 
pellant does  In  his  second  proposition  quoted 
al)ove,  that  It  cannot  be  established  by  In- 
ference that  the  appellant's  engineer  on  the 
occasion  in  question  realized  that  the  plain- 
tiff, Aston,  was  in  peril  as  he  lay  by  the  side 
of  appellant's  railway  track  when  the  en- 
gineer was  passing  him  is  not,  in  our  opin- 
ion, sound.  Mere  conjecture  cannot  be  in- 
dulged, but,  if  there  are  facts  in  evidence 
from  which  negligence  reasonably  can  be  In- 
ferred, a  finding  of  negligence  will  be  au- 
thorized and  supported  by  the  evidence.  It 
was  not  necessary  to  sustain  a  charge  of  neg- 
ligence ou  the  part  of  the  appellant  on  the 
doctrine  of  discovered  peril  that  its  en- 
gineer actually  knew  or  realized  that  in- 
Jury  would  result  to  appellee  if  the  train  was 
not  stopped.  The  duty  to  use  the  means  at 
his  command  to  stop  the  train  with  the  view 
of  avoiding  injury  to  apjiellee  Instantly  arose 
when  the  engineer  discovered  tiiat  he  was  In 
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a  poeltlon  of  sncli  danger  as  that  be  wonld 
probably  be  Injured  If  tbe  train  was  not  tben 
Btoiq)ed.  That  the  engineer  did  not  make 
use  of  the  means  within  his  power  consistent 
with  the  safety  of  the  train  and  those  aboard 
of  It  to  then  stop  the  train  Is  conclusively 
shown  by  the  testimony,  and  from  the  facts 
and  circumstances  In  evidence  It  Is  clear 
that  the  Jury  was  authorized  to  Infer  and 
find  that  the  engineer,  having  seen  appellee 
falling  to  the  ground,  or  lying  on  the  ground, 
in  close  proximity  to  the  railroad  track  and 
moving  train,  knew  or  realized,  before  appel- 
lee's right  foot  and  leg  were  run  over  and 
crushed,  that  he  was  in  peril  of  being  in- 
jured by  the  moving  train,  and  guilty  of 
culpable  negligence  in  failing  then  to  use 
the  means  at  his  command  to  stop  the  train 
and  avoid  such  Injury.  The  facts  were  suffi- 
cient to  charge  the  engineer  with  knowledge 
or  realization  of  the  perilous  position  of  the 
ai^iellee,  and  it  was  not  essential  to  appel- 
lee's right  of  recovery  on  the  issue  of  discov- 
ered peril  that  the  engineer  knew  that  he 
would  certainly  be  injured  unless  the  train 
was  stopped.  Railway  Co.  v.  Vallejo,  102 
Tex.  70,  113  S.  W.  4.  In  the  case  just  dted 
the  Supreme  Ck>urt  held  that  there  was  no 
duty  on  the  part  of  the  railway  employes 
dlscoverlDg  a  small  chUd  about  the  railway 
tracks  of  the  appellant,  but  In  no  danger  in 
Its  position  from  tbe  moving  train,  to  stop 
same  and  remove  the  child  to  a  place  of 
safety,  but  in  discussing  tbe  question  of  the 
railway  company's  duty  said: 

"If  there  had  been  probability  that  by  tbe  con- 
tinned  movement  of  the  train  injury  would  be 
inflicted  on  tbe  boy  tbe  duty  to  stop  tbe  train 
would  have  arisen,  but  no  such  result  was  in- 
dicated by  the  facts." 

In  the  case  at  bar  tbe  engineer  knew  of 
tbe  dangerous  proximity  of  the  appellee  to 
its  moving  train,  and  the  facts  in  evidence 
were  sufficient  to  indicate  to  the  engineer  at 
the  time  he  saw  appellee  falling  to  the  ground 
that  he  would  probably  be  injured  by  a  con- 
tinued movement  of  the  train. 

The  next  assignments  of  error  present  the 
same  questions  of  law  just  discussed,  and  are 
dl.sposed  of  by  what  we  have  already  said. 

[6]  The  twenty-third  assignment  of  error 
complains  of  the  court's  refusal  to  give  the 
following  special  charge : 

"If  you  believe  from  the  evidence  in  this 
cause  that  plaintiff  attempted  to  cross  defend- 
ant's track  directly  in  front  of  its  moving  train, 
and  that  defendant's  engineer  did  not  see  plain- 
tiff until  he  was  about  even  with  the  pilot  beam 
or  cylinder  of  the  engine,  and  that  at  the  time 
tbe  plaintiff  appeared  to  the  engineer  to  be  fall- 
ing away  from  the  engine,  and  that  said  engi- 
neer in  charge  of  the  engine  thought  that  plain- 
tiff fell  away  from  the  track  and  was  not  in 
danger  of  being  run  over  by  the  train,  and  if 
you  further  believe  that  said  engineer  thereupon 
released  his  brake  and  allowed  the  train  to  move 
on  to  its  usual  stopping  place,  and   after  the 


engineer  first  saw  the  plaintiff  he  acted  as  a 
man  of  ordinary  prndence  and  care  would  have 
acted  under  the  same  or  similar  circumstances, 
then  the  engineer  cannot  be  held  to  have  discov- 
ered the  plaintiff  in  imminent  peril.' " 

There  was  no  error  in  refusing  to  give  this 
charge.  At  the  request  of  the  appellant  tbe 
court  charged  the  jury  as  follows: 

"If  you  believe  from  tbe  evidence  in  this  case 
that  the  plaintiff  attempted  to  cross  defendant's 
track  directly  in  front  of  its  moving  train,  and 
that  defendant's  engineer  did  not  see  plaintiff 
until  the  front  of  the  engine  had  passed  him, 
and  he  was  in  a  falling  position,  and  that  the 
engineer  immediately  upon  seeing  plaintiff  ap- 
plied his  brakes,  and  if  you  further  believe 
from  the  evidence  that  after  plaintiff  fell  it  ap- 
peared to  the  engineer  that  he  was  in  the  clear, 
and  was  not  in  danger  of  being  struck  or  fur- 
ther injured  by  the  train,  and  after  seeing  the 
plaintiff  the  engineer  used  such  care  as  a  person 
of  ordinary  prudence  would  have  used  under 
the  same  or  similar  circumstances,  then  yon 
are  instructed  that  the  engineer  could  not  be 
held  to  have  discovered  plaintiff  in  imminent 
peril." 

[8]  The  special  charge  requested  and  given 
is  equivalent  to  or  practically  the  same  as 
the  one  requested  and  refused,  and  appellant 
has  suffered  no  injury  by  tbe  refusal  of  the 
one  made  the  basis  of  this  assignment  of 
error.  Besides,  It  is  a  well-established  rule 
of  practice  In  this  state  that,  if  two  special 
charges  are  requested  covering  the  same 
issue,  and  the  court  selects  one  and  gives  it 
in  charge,  the  appellant  is  in  no  position  to 
complain  of  the  refusal  of  the  other.  Rail- 
way V.  Ford,  U8  S.  W.  1137. 

[7]  The  two  remaining  assignments  of  er- 
ror are  grouped  and  complain  of  certain  re- 
marks of  counsel  for  the  appellee  In  his  dos- 
ing argument  to  the  jury.  These  remarks 
were,  in  substance,  that  the  reason  why  the 
engineer  and  fireman  were  not  here  as  wit- 
nesses so  the  jury  could  look  at  them  was 
because  they  could  not  explain  why  they  did 
not  stop  the  train  when  they  knew  plaintiff 
had  fallen  down  on  the  track  In  front  of  the 
moving  train,  and  that  "the  engineer  saw 
plaintiff  when  he  was  down  on  tbe  rail  of  de- 
fendant's track  in  front  6t  the  engine."  We 
are  not  sure  that,  under  the  facts  of  this  case, 
the  remarks  of  counsel  here  complained  of 
were  not  within  the  scope  of  legitimate 
argument,  but,  if  they  were  not,  we  are  not 
prepared  to  say  that  Uiey  resulted  in  such  in- 
Jury,  If  any,  to  appellant  as  to  authorize  a  re- 
versal of  the  case.  Tbe  assignments  are 
therefore  overruled. 

We  think  the  evidence  supports  tbe  find- 
ings of  tbe  jury  upon  which  the  Judgment  ap- 
pealed from  was  based,  and  that  no  material 
or  reversible  error  is  appointed  out  by  tbe 
assignments. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Affirmed. 
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JOSET  et  aL  ▼.  BfASTEBS.     (No.  1612.) 

(CJourt  of  (Tlvil  Appeals  of  Texas.    Tezarkona. 

Nov.  4,  1915.) 

1.  Skqttestration  «=»13— Kioht  to  Propeb- 
nr  —  Claimant  —  Jubisdiction— Waiveb  oi? 
Objkction. 

Where,  in  an  action  brought  in  T.  oonn- 
ty  for  the  title  possession  of  a  horse,  plaintiff 
alleges  that  the  horse  is  in  the  possession  of 
defendant  S.  in  D.  county,  and  one  J.  presents, 
to  the  officer  levying  the  writ  of  sequestration 
in  D.  county,  his  ^davit  and  claim  bond  to 
try  the  right  of  property  in  the  horse,  which 
the  officer  then  delivers  to  him  as  expressly 
authorized  by  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art.  7769  et  seq.,  it  is  the  duty  of  J.,  if 
the  property  is  not  in  his  possession  when 
levied  on,  to  see  to  it  that  the  affidavit  and 
claim  bond  are  returned  to  a  court  in  D.  coun- 
ty as  required  by  articles  7776  and  7777;  and 
when  he  neglects  this  duty  he  will  be  deemed 
to  have  waived  his  right  to  object  that  these 
papers  were  not  returned  to  the  proper  court, 
and  that  judgment  was  taken  against  liim  and 
the  sureties  on  his  bond  in  the  action  in  T. 
county. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  {§  17-20;  Dec.  Dig.  <8=»13.] 

2.  Appeal  and  Ebrok  ^=>934— Pbesuhption 
-^OBisDicTiON  — Possession  of  Pbopebti. 

On  appeal  in  such  case,  after  it  has  been 
taken  from  the  Justice  court  to  the  county  court 
by  certiorari,  it  will  be  presumed,  if  necessary 
to  support  the  trial  court's  ruling,  that  J. 
admitted  that  the  property  was  in  the  possessiim 
of  S.  when  levied  on,  where  the  application 
for  writ  of  certiorari  is  not  a  part  of  the  rec- 
ord. 

(Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  8777-3782;  Dec.  Dig.  «=s» 
934.] 

3.  Sequestbation  «a»20— Claimant^Notice. 

In  such  case,  J.  and  his  sureties  were 
chargeable  with  knowledge  that  the  officer  had 
sent  such  papers  to  the  justice  court  in  T. 
county,  from  which  the  writ  of  sequestration 
was  issued,  instead  of  to  a  court  in  D.  county, 
and  also  with  the  fact  that  such  justice  court 
had  jurisdiction  under  Vernon's  Sayles'  Ann. 
Civ.  St  1014,  artide  7778,  to  hear  and  deter- 
mine the  case,  where  the  assessed  value  of  the 
property  did  not  exceed  $200. 

[Kd.  Note. — For  other  cases,  see  Sequestration, 
Cent  Dig.  {§  42-49;   Dec.  Dig.  <S=>20.] 

4.  CouKTs   ®=>24,   25  —  JuBiSDiCTiON  —  Con- 
sent. 

Jurisdiction  of  the  subject-matter  cannot 
be  conferred  by  the  consent  of  parties,  but 
where  the  court  has  jurisdiction  of  the  subject- 
matter  the  parties  may  by  consent  confer  ju- 
risdiction over  their  persons, 

[Ed.  Note.— For  other  cases,  see  C!ourt«,  Cent 
Dig.  g§  76-80;  Dec.  Dig.  «8=»24,  25.] 

Appeal  from  Tltna  County  CJourt;  Sam 
Porter,  Judge. 

Action  brougbt  in  justice  court  by  T.  T. 
Masters  against  R.  H.  Joeey  and  others. 
From  a  judgment  for  plaintiff  In  the  county 
court,  defendants  appeal.    AfRmied. 

Seb  F.  Caldwell,  of  Austin,  for  appellants. 
T.  C.  Hutchlngs,  of  Mt  Pleasant,  for  appellee. 

WILXiSON,  a  J.  Appellee  sued  one  Scul- 
lln  in  a  justice  court  of  Titus  county  for  the 
title  possession  of  a  certain  horse,  which  be 
alleged  was  in  Scullin's  possession  In  Dallas 


county.    A  writ  of  sequestration  issued  out 
of  said  justice  court  at  appellee's  instance 
was  levied  on  the  horse  in  Dallas  oonnty. 
Appelant  Josey  thereupon  presented  to  the 
<^cer  (the  sheriff)  who  levied  the  writ  Us 
affidavit  and  claim  bond,  with  appellants  J. 
O.   Hart  and  D.  A.   Bradshaw  as  sureties, 
for  the  purpose  of  trying  the  right  of  p^ope^ 
ty  in  the  horse,  which  the  sheriff  then  delir- 
ered  to  him,  as  authorized  by  the  statute. 
Article  7769  et  seq.,  Vernon's  Statutea    The 
affidavit  and  bond  were  not  returned  by  the 
officer,  with  a  copy  of  the  writ,  to  a  court  in 
Dallas  county  having  jurisdiction  to  try  the 
question  as  to  the  right  of  property  in  tlie 
horse,  as  required  by  the  statutes  (articles 
7776,  7778),  but  same  were  by  the  sheriff  re- 
turned with  the  original  writ  to  the  Justice 
court  of  Titus  county,  where  judgment  by  de- 
fault   was    rendered    In    favor    of    appellee 
against  Josey,  and  also  against  the  other  ap- 
pellants as  the  sureties  on  his  claim  bond. 
The  cause  having  been  removed  to  the  comi- 
ty court  of  Titus  county  by  means  of  a  writ 
of  certiorari  issued  at  the  instance  of  appel- 
lants. It  was  there  tried  de  nova,  and  judg- 
ment was  rendered  In  appellee's  favor  against 
appellant .  Josey  for  the  horse  and  against 
Josey  and  the  appellants  J.  O.  Hart  and  D. 
A.  Bradshaw  as  sureties  on  hla  claim  bond, 
and  against  J.  E.  Hart  and  H.  A.  Hood,  sure- 
tles  on  the  certiorari  bond,  $200  and  $20  ad- 
ditional as  a  penalty  allowed  thereon  by  law. 
The  only  Issue  tendered  by  appellants  in 
the  county  court,  so  far  as  the  record  before 
as  shows  to  the  contrary,  was  one  question- 
ing the  jurisdiction  of  the  justice  court  of 
Titus  country  to  try  the  right  of  property  in 
the  horse,  on  the  ground  that,  the  writ  hav- 
ing been  levied  in  Dallas  county,  the  courts 
of  that  county  alone  had  power  to  tiy  that 
question.     The  contention  presented  by  the 
Issue  tendered  was  based  on  article  7776,  Ver- 
non's Statutes,  which  required  the  officer  who 
made  the  levy  in  Dallas  county,  when  he  re- 
ceived Josey's  affidavit  and  claim  bond,  to 
indorse  on  the  bond  the  value  of  the  property 
as  assessed  by  himself,  and  then  to  return 
same  with  a  copy  of  the  writ  to  a  court  In 
Dallas  county  "having  Jurisdiction  according 
to  the  value  of  the  property  as  assessed  by 
said  officer,"  and  article  7777  of  said  Stat- 
utes, which  required  said  officer  to  return  the 
original  writ  to  the  justice  court  of  Titus 
county  after  Indorsing  thereon   that  claim 
to  the  property  had  been  made  and  oath  and 
bond  given,  "stating  by  whom,  the  names  of 
the  sureties,  and  to  what  justice  or  court  the 
bond  had  been  returned."    Appellee  excepted 
to  the  issue  tendered,  on  the  ground  that, 
using  his  language,  "the  defendants  iuvoked 
the  Jurisdiction  of  this  court  and  caused  thi-s 
case  to  be  brought  to  this  court  and  caused    . 
this  plaintiff  to  be  dted  to  appear  and  prose- 
cute this  suit  in  this  court"    The  court  be- 
low sustained  the  exception.     Whether  he 
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erred  In  so  doing  or  not,  Is  the  only  ques- 
tion presented  In  appellants'  brief. 

The  claim  bond  aa  approved  by  the  sherlfl 
contained  a  recital  that  he  had  assessed  the 
value  of  the  horse  at  $200. 

[1-4]  In  the  affidavit  for  the  writ  of  seques- 
tration It  was  alleged  that  the  horse  was  In 
the  possession  of  Sculltn,  the  defendant  In 
the  suit,  and  In  the  writ  of  sequestration  he 
was  described  as  being  In  SculUn's  posses- 
sion. Otherwise  there  is  nothing  in  the  rec- 
ord sent  to  this  court  showing  who  had  pos- 
session of  the  horse  at  the  time  he  was  lev- 
led  upon.  If  be  was  not  then  in  appellant 
Josey's  possession,  it  was  Josey's  duty,  as 
determined  by  the  Supreme  Court  In  Zurch- 
er  T.  E^rohne,  63  Tex.  122,  to  see  to  it  that 
the  affidavit  and  (dalm  bond  were  returned  to 
the  proper  court  And  see  Chappell  v.  Per- 
reU,  54  S.  W.  1074 ;  and  Deware  v.  Elevator 
Co.,  17  Tex.  Civ.  App.  394,  43  S.  W,  lOia 
As  appellants  in  their  application  for  the 
writ  of  certiorari  which  Is  not  a  part  of  the 
record  sent  to  this  court,  may  have  admitted 
that  the  horse  was  in  Scullin's  possession  at 
the  time  he  was  levied  upon,  this  court  should 
assume,  if  it  Is  necessary  to  do  so  to  support 
the  ruling  made  by  the  trial  court,  that  they 
did  make  such  an  admission.  If  it  was  Jos- 
ey's duty  to  see  to  it  that  the  papers  were 
sent  to  a  court  in  Dallas  county  having  pow- 
er to  hear  and  determine  the  question  as  to 
the  right  of  profteits  in  the  horse,  appellants 
were  chargeable  with  knowledge  of  the  fact 
that  the  sheriff  had  not  done  that,  but,  in- 
stead, had  sent  same  to  the  Justice  court  in 
Titus  county  from  which  the  writ  of  seques- 
tration was  issued.  They  also  were  charge- 
able with  knowledge  of  the  fact  that  said 
Justice  court  had  Jurisdiction  to  hear  and  de- 
termine sudi  a  question  where  the  assessed 
value  of  the  property  did  not,  as  in  ttiis  in- 
stance, exceed  $200.  Article  7778,  Vernon's 
Statutes.  It  is  well  settled  that,  if  a  court 
la  without  power  because  of  the  subject-mat- 
ter J^hereof  to  hear  and  determine  a  suit,  the 
parties  thereto  cannot  by  consent  confer  Ju- 
risdiction on  it  to  try  same;  but  it  is  well 
settled  that.  If  a  court  has  Jurisdiction  of 
the  subject-matter,  the  parties  may  by  con- 
sent confer  on  it  the  power  over  their  pnsons 
necessary  to  enable  it  to  try  the  cause.  It 
appears  from  the  record  before  us  that  the 
affidavit  and  claim  bond  were  returned  to  and 
flled  in  the  Titus  cotmty  Justice  court  June 
29,  1914;  that  no  action  in  the  cause  was 
bad  in  that  court  until  the  September  term 
thereof,  when  it  was  continued  to  the  Octo- 
ber term;  and  that  at  the  October  term  it 
was  continued  to  the  November  term,  when 
the  judgment  appealed  from  was  rendered. 
Under  these  circumstances,  we  think  the  trial 
court  was  warranted  in  the  conclusion  he 
must  have  reached  that  appellants  were  in 
the  attltnde  of  having  waived  the  right  they 
had  to  have  the  cause  tried  in  Dallas  coun- 


ty, and,  having  waived  the  right,  were  not 
entitled  to  complain  because  it  was  tried  in 
Titus  county.  Therefore  the  Judgment  is  af- 
firmed. 


HAIiliT.  RAT.    (No.  7821.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Nov. 

6,  1915.) 

1.  Appxai,  and  Ebsob  €=»499— Pbesentation 
FOB  Review  —  Exclusion  of  Evidence  — 
Bills  of  Bxcbftions. 

Where  bills  of  exceptions  to  the  exclusion 
of  evidence  do  not  disclose  the  objections  made 
to  the  evidence  excluded,  the  ruling  cannot  be 
considered  on  appeal. 

[£d.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die  it  2296-^B8;   Dec.  IMg.  «=» 

2.  Appeal  and  Erbob  ®=>569— Bill  of  Ex- 
ceptions— SlONATUBE  OF  JUDGE — NECESSITy. 

Bills  of  exceptions  taken  to  the  exclusion 
of  evidence  could  not  be  considered  on  appeal, 
where  they  were  not  signed  by  the  presiding 
judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2530-25^ ;  Dec  Dig.  «s> 
569.] 

3.  Evidence  «=s471— Conolusior  of  Wit- 
ness. 

A  question  inquiring  of  defendant  whether 
he  had  any  agreement  with  plaintiff  whatever 
or  gave  liim  any  right  to  the  property  in  con- 
troversy was  not  objectionable  as  calling  for  a 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  M  2149-2185:  Dec.  Dig.  <|=>471; 
Witnesses,  Cent.  Dig.  {  833.] 

4.  Appeal  and  Bbbob  9=>1050— Habicless 
Bbbob— Admission  of  Evidence. 

The  admissioa  of  a  witness'  testimony  over 
an  objection  that  it  was  a  statement  of  a  con- 
clusion, if  error,  was  harmless,  where  the  wit- 
ness had  already  given  substantially  the  same 
testimony  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1069,  4153-4157. 
4166.:    Dec  Dig.  ®=s>1050.] 

5.  Pabtnebship  «=»336— Existence  of  Pabh- 
NEBsnip— Interest  in  Land— Evidence. 

In  an  action  for  a  partnership  accounting 
in  respect  to  two  tracts  of  land  bought  by  de- 
fendant in  his  own  name,  wherein  he  denied  the 
existence  of  partnership,  the  testimony  of  the 
attorney  who  had  acted  for  plaintiff  and  de- 
fendant in  connection  with  various  transactions 
and  was  familiar  with  their  dealings  with  each 
other  that  he  did  not  know  or  hear  of  plaintiff's 
ownership  in  the  lands  in  controversy  was  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  797;   Dec  Dig.  <&=»336.] 

6.  Appeal  and  Ebbob  «s>1027  —  Habulbss 
Ebbob— AninssioN  of  Evidence. 

The  admission  of  such  evidence,  if  error, 
was  harmless  where  it  appeared  that  the  same 
verdict  and  judgment  would  have  been  rendered 
had  the  evidmce  been  excluded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4033;  Dec.  Dig.  «=9l027; 
Trial,  Cent  Dig.  |  124.] 

7.  Appeal  and  Ebbob  «b>742— Pbesentation 
FOB  Review— Admission  of  Evidence. 

An  assignment  of  error  complaining  of 
the  admission  of  evidence  could  not  be  consider- 
ed on  appeal,  where  it  was  not  followed  by  a 
statement  from   which  it   could  l>e   determined 
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whether  the  court  erred  In  admitting  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;    Dec.  Dig.  «=»742.] 

8.  Paktnibship  «=3336— Accounting  —  Evi- 

DENCK. 

Where,  In  an  action  for  an  accounting  in 
respect  to  a  general  partnership  in  land  deals, 
defendant  denied  the  existence  of  such  partner- 
ship, but  claimed  that  plaintiff  had  Deen  in- 
terested with  him  in  special  land  trade  con- 
tracts, the  defendant's  testimony  that  prior  to 
the  date  on  which  the  alleged  general  partner- 
ship was  entered  into  he  and  plaintiff  had  made 
a  number  of  trades  together  and  divided  the 
profits  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  797 ;   Dec.  Dig.  <8=>336.] 

9.  Apfeai,  and  Ebbob  ®=>1060  —  IBUbklkss 
Ebbob— Admission  of  Evidbnce. 

The  admission  of  defendant's  testimony  that 
prior  to  the  date  of  the  general  partnership  the 
existence  of  which  was  in  controversy  he  and 
plaintiff  bad  made  a  number  of  land  trades  to- 
gether and  divided  the  profits  on  same,  if  er- 
ror, was  harmless,  where  plaintiff  had  testified 
to  similar,  if  not  the  same,  transactions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069,  4153-1167, 
4166;    Dec.  Dig.  «=>1050.] 

10.  Appeal  and  Ebbob  «=3742— Absionhknt 
OF  Ebbob— Pboposition. 

An  assignment  of  error  under  which  no 
proposition  is  submitted  will  not  be  considered 
on  appeal,  where  it  does  not  suificiently  disclose 
the  point  insisted  on  to  be  a  proposition  within 
itself. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000 ;   Dec  Dig.  <8=»742.] 

11.  Appkal  and  Ebbob  «s>742— Absionmknt 
OF  Ebbob— Statement. 

An  assignment  of  error  will  not  be  consid- 
ered on  appeal  where  the  statement  subjoined 
thereto  is  wholly  insufficient  to  support  same 
and  enable  the  Supreme  Court  to  determine 
without  an  examination  of  the  record  whether 
error  was  committed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;    Dec.  Dig.  <3=>742.] 

12.  Pabtnebship  «=336— Accounting — ^Ex- 
IBTENCK  or  Pabtnebship  —  Bubdkit  of 
Pboof. 

Id  an  action  for  an  accounting  in  respect 
to  a  general  partnership,  wherein  defendant  de- 
nied the  existence  of  such  partnership,  the  bur- 
den of  proof  was  on  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  i  797;    Doc.  Dig.  «=>336.] 

13.  Tbial   «=»255—In8TBOCtion8— Request— 

BUBDEN   OF  PbOOF. 

In  an  action  for  an  accounting  in  respect  to 
a  general  partnership  in  land,  wherein  defend- 
ant denied  the  existence  of  such  partnership, 
but  claimed  that  he  and  plaintiff  had  participat- 
ed in  several  land  trades  in  respect  to  which  he 
asked  an  accounting,  the  court's  failure  to  charge 
that  the  burden  was  on  defendant  to  establish 
the  causes  of  action  which  he  set  up  in  his  favor 
was  not  error,  in  the  absence  of  a  request  for 
such  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  627-641 ;  Dec.  Dig.  <&=>265.] 

14.  Tbial  «=»339— Verdici^-Cobbection. 

Where,  in  an  action  for  an  accounting  in 
respect  to  a  general  partnership,  defendant  de- 
nied the  existence  of  such  partnership,  and  set 
up  special  partnerships  in  respect  to  which  he 
asked  an  accounting,  and  according  to  plaintiff's 
admission  and  the  uncontradicted  evidence  an 
item  to  which  defendant  was  entitled  had  been 


overlooked  by  the  jury,  the  conrt  properly  called 
the  jury's  attention  to  same,  and  directed  that 
they  return  to  the  jury  room  and  correct  the 
verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  791-794;   Dec.  Dig.  «=»339.] 

15.  Appeal  and  Ebbob  «=3743  —  Pbesknta- 
TioN  fob  Review— Vebdict— Evidence. 

On  appeal  in  snch  case  plaintiffs  conten- 
tion that  defendant  admitted  and  that  the  undis- 
puted evidence  showed  that  he  was  entitled  to 
an  item  not  allowed  by  the  verdict  could  not  be 
considered,  where  the  page  or  pages  of  the  vo- 
luminous statement  of  facts  containing  sudi 
admission  and  evidence  was  not  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2999,  SOU ;  Doc.  Dig.  «=» 
743.] 

16.  Costs  «=»32— Pbevaildjo  Pabtt— Pabt- 
nebship Accounting. 

Where  defendant  in  snch  case  recovered  on 
both  phases  of  the  case  involved,  he  was  entitled 
to  recover  all  costs,  though  plaintiff  recovered 
some  items  in  controversy  in  the  accounting. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  108-132;    Dec  Dig.  <8=332.] 

Appeal  from  District  Court,  Navarro  Coun- 
ty:  H.  B.  Davlss,  Judge. 

Action  by  C.  J.  Hall  against  D.  W.  Ray. 
Prom  Judgment  for  defendant,  plalnUff  ap- 
peals.   Affirmed. 

McClellan  &  Prince  and  J.  S.  Callicutt, 
all  of  Coralcana,  for  appellant  liswrence 
Treadwell  and  Richard  Mays,  both  of  Corsl- 
cana,  for  appellee. 

TALBOT,  J.  I'he  appellant.  Hall,  sued  the 
appellee,  Ray,  In  the  district  court  of  Navar- 
ro connty,  Tex.,  the  substance  and  effect  of 
his  allegations  being,  so  far  as  Is  necessary 
to  state,  that  about  the  lat  of  February,  1910, 
he  entered  Into  a  verbal  contract  of  general 
partnership  with  aiH>ellee  by  which  they  were 
to  engage  in  the  purchase  and  sale  of  lands 
as  an  investment,  for  speculati<Mi,  and  upon 
commission  for  others;  that  at  the  dissolu- 
tion of  the  alleged  partnership  the  firm  own- 
ed an  undivided  half  interest  in  the  Noble 
tract  of  160  acres  of  land  and  the  Watson 
tract  of  450  acres,  and  that  he  owned  a  one- 
fourth  interest  In  the  two  tracts;  that,  by 
reason  of  other  partnership  transactions,  an 
accounting,  for  which  he  prayed,  would  dis- 
close that  appellee  was  indebted  to  him  ia 
the' sum  of  several  thousand  dollars.  Appel- 
lant alleged  further  that,  while  the  deeds  to 
the  Noble  tract  and  the  Watson  tract  were 
made  directly  to  appellee  and  vested  the  le- 
gal title  in  him  alone,  and  that  while  the  con- 
sideration and  all  obligations  therefor  had 
been  paid  and  assumed  entirely  by  appellee, 
yet  that  this  was  in  pursuance  of  an  agree- 
ment appellant  had  with  appellee,  by  which, 
if  appellee  bought  land  for  the  firm  and  paid 
the  consideration,  then  be  was  to  take  the 
title  to  the  property  in  his  own  name,  in 
trust,  and  as  a  security  to  secure  said  pur- 
chase money,  with  ten  per  cent  interest 
thereon.  Appellant  prayed  for  a  dissolution 
of  the  alleged  partnership,  for  an  accounting 
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of  all  partnership  matters  and  dlstrlbntloB 
of  the  partnership  assets,  and  for  Judgment 
fixing  his  interest  In  the  lands  aforesaid  and 
establishing  his  interest  therein,  for  costs, 
and  for  general  and  special  relief.  Appellee, 
Ray,  denied  appellant's  claim  of  general  part> 
nershlp,  as  well  as  his  claim  of  an  agreement 
that  the  Noble  and  Watson  tracts  were 
bought  for  the  firm,  and  the  deeds  were  taken 
in  his  name,  as  security  for  the  iHirchase 
money  and  obligations  which  he  had  paid 
and  assumed  in  the  purchase  of  said  tracts 
of  land.  He  also  denied  that  appellant  had 
any  character  of  tittle,  interest,  or  equity  In 
said  two  tracts  of  land.  Appellee  charged 
that  during  the  year  1910,  as  well  as  for  sev- 
eral years  prior  to  that  time,  both  appellee 
and  appellant,  being  engaged  in  land  trading, 
would  occasionally,  from  time  to  time,  have 
special  partnership  transactions  with  refei^ 
ence  to  specific  land  trades,  and  that  appellee 
and  appellant  had  several  of  snch  special 
partnership  transactions  during  the  year 
1910,  and  that  upon  an  accounting  thereof 
appellant  would  be  found  liable  to  appellee, 
and  for  wbidi  Judgment  was  prayed.  The 
case  was  tried  in  April,  1912,  and  submitted 
to  a  Jury  upon  special  issues.  All  of  the 
questions  submitted  were  answered,  the  re- 
sult of  which  was  that  the  Jury  found  for 
appellee  against  appellant  upon  his  conten- 
tion of  a  general  partnership,  and  against 
his  contention  that  appellee  was  liable  to  him 
in  any  sum;  also  found  that  appellant  had 
no  interest  whatever  in  the  Noble  and  Wat- 
sou  tracts  of  land.  They  also  found,  as  was 
admitted  by  appellee,  that  there  were  certain 
special  partnership  transactions  between  Feb- 
ruary 1,  1910,  and  January  31,  1911,  and  that 
after  an  accounting  thereof  appellant  was 
indebted  to  appellee  in  the  sum  of  $150.57. 
Judgment  was  entered  In  accordance  with 
the  flndings  of  the  Jury,  and  appellant  prose- 
cuted this  appeal.  The  appellant  did  not 
claim,  but  in  effect  denied,  the  existence  of 
any  special  partnership  transaction  with  ap- 
pellee during  the  year  of  the  alleged  partner- 
ship. He  did  not  claim  that  either  the  Noble 
or  Watson  tract  was  acquired  under  any 
special  partnership  agreement,  but  rested  his 
claim  of  interest  in  said  tracts  on  his  alleged 
general  partnership  agreement  with  the  ap- 
pellee. 

There  is  no  assignment  of  error  presented 
in  appellant's  brief  which  charges  that  the 
findings  of  the  Jury  are  unsupiwrted  by  the 
evidence.  The  questions  raised  relate  solely 
to  the  admission  and  exclusions  of  certain 
testimony  and  supposed  errors  in  the  submis- 
sion of  certain  issues  to  the  Jury,  charges 
upon  the  burden  of  proof,  the  excessiveuess 
of  the  amount  found  in  favor  of  appellee 
upon  the  accounting,  and  in  adjudging  all 
costs  of  the  suit  against  appellant. 

[1]  The  first,  second,  fifth,  seventh,  eighth, 

thirteenth,   and   fourteenth   asslgimients   of 

error  complain  of  the  action  of  the  trial  court 

in  excluding  certain  testimony  offered  by  the 
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appellant  The  bills  of  exceptions  taken  to 
the  exclusion  of  the  testimony  are  insuffi- 
cient under  the  rules  and  decisions  of  our 
appellate  courts  tt'  authorize  a  review  of  the 
court's  rulings.  The  bills  fail  to  show  the 
ground  of  objection  made  to  the  evidence  of- 
fered or  the  ground  or  grounds  upon  which 
it  was  excluded.  It  is  settled  by  numerous 
decisions  of  the  appellate  courts  of  this  state 
that,  when  the  bills  of  exertions  do  not  dis- 
close the  objections  made  to  the  evidence  ex- 
cluded, the  ruling  cannot  be  considered  on 
appeal.  Johnson  v.  Crawl,  55  Tex.  571; 
Texas  Progressive  Lumber  Co.  v.  Railway 
Co.  (Sup.)  155  S.  W.  175;  Brewing  Co.  v. 
Dickey,  20  Tex.  Civ.  App.  606,  49  S.  W.  935 ; 
Grinnan  v.  Ronsseaux,  20  Tex.  Civ.  App.  19, 
48  S.  W.  58,  781 ;  Railway  Co.  v.  Jones  (Civ. 
App.)  60  S.  W.  978 ;  Railway  Co.  v.  Jarrell, 
38  Tex.  Civ.  App.  425,  86  S.  W.  632 ;  Porter 
V.  Langley  (Civ.  App.)  155  S.  W.  1042.  The 
bills  of  exception  reserved  to  the  rulings  of 
the  court  complained  of  by  appellant  do  not 
purport  to  quote  the  language  used  by  appel- 
lee's counsel  in  objecting  to  the  admission  of 
the  evidence  excluded ;  nor  does  it  appear 
what  particular  objection  was  made  to  its 
admission,  or  whether  only  a  general  objec- 
tion was  made  thereto.  They  simply  state 
that  the  appellee  objected  to  the  testimony 
or  that  appellee's  objections  thereto  were 
sustained,  and  hence  the  ruling  of  the  Su- 
preme Court  in  Waller  v.  Leonard,  89  Tex. 
510,  35  S.  W.  1045,  is  not  applicable.  Grin- 
nan  V.  Rousseaux  and  Railway  Co.  v.  Jarrell, 
supra. 

[2]  The  fourth  and  ninth  assignments  of 
error,  which  complain  of  the  exclusion  of  tes- 
timony offered  by  appellant  In  the  trial  court, 
cannot  be  considered,  because  not  supported 
by  any  bill  of  exception.  We  find  in  the  tran- 
script frhat  purports  to  be  bills  of  exception 
taken  to  the  action  of  the  court  in  excluding 
the  testimony  here  in  question,  but  neither 
of  the  bills  is  signed  by  the  Judge  who  pre- 
sided at  the  trial  of  the  case.  It  not  appear- 
ing by  the  signature  of  the  Judge  that  the 
bills  rellied  on  were  approved  and  allowed 
by  him,  they  cannot  be  considered. 

For  similar  reasons,  the  tenth  assignment 
of  error  complaining  of  the  action  of  the 
court  in  rejecting  certain  testimony  of  the 
witness  T.  D.  Pierce,  tendered  by  the  appel- 
lant, cannot  be  considered,  and  the  ruling  re- 
viewed. The  bill  of  exception  referred  to  in 
support  of  this  assignment  relates  to  the  rul- 
ing of  tiie  court  in  admitting  certain  testi- 
mony of  appellant's  witness  E.  L.  McCluuey, 
over  appellant's  objection,  and  in  no  way  re- 
lates to  any  testimony  tendered  by  his  wit- 
ness T.  D.  Pierce. 

[3]  Appellee's  attorney  asked  the  appellee 
while  testifying  in  his  own  behalf  the  follow- 
ing question:  "Did  you  have  any  agreement 
with  him.  Hall,  whatever,  or  give  him  any 
right  in  the  Noble  and  Watson  tracts?"  To 
which  the  witness  replied:  "No,  sir."  This 
question  and  answer  were  objected  to  by  ap- 
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pellant,  and  they  are  made  the  basis  of  his 
third  assignment  of  error.  The  question  was 
objected  to  because  leading  and  called  for  the 
conclusion  of  the  witness  as  to  what  right 
the  appellant  had  In  the  Noble  and  Watson 
tracts  of  land,  and  the  answer  because  It  was 
but  the  conclusion  of  the  witness  upon  a 
vital  Issue,  which  it  was  the  province  and 
duty  of  the  Jury  to  determine  from  all  the 
evidence  In  the  case.  We  are  Inclined  to  the 
opinion  that  the  question  was  leading,  but  do 
not  believe  it  called  for  the  conclusion  of  the 
witnesa  Under  the  pleadings  and  pertinent 
testimony  which  had  already  been  admitted, 
whether  appellee  had  agreed  verbally  with 
appellant  that  he  should  have  an  interest  in 
the  two  tracts  of  land  referred  to  became  a 
very  material,  if  not  the  leading  and  control- 
ling. Issue  In  the  case,  and  the  statement  of 
the  witness  to  the  effect  that  he  had  made 
no  such  agreement  with  the  appellant  was 
the  statement  of  a  fact,  and  not  merely  his 
conclusion. 

[4]  But,  conceding  for  the  sake  of  the  ar- 
gument that  the  question  was  leading,  and 
that  It  called  for  the  conclusion  and  opinion 
of  the  witness,  still  the  error  must  be  regard- 
ed as  harmless,  and  as  furnishing  no  suffi- 
cient ground  for  a  reversal  of  the  case,  for 
the  reason  that  the  witness  Ray  had  already 
given  substantially  the  same  testimony  as 
that  elicited  by  the  question  without  objec- 
tion. Ray,  among  other  things,  testified,  in 
substance,  as  fbllows: 

"I  paid  $35  an  acre  for  the  Noble  place.  In 
paying  for  the  Noble  tract,  HaU  put  in  some 
bank  stodc,  which  he  wanted  to  get  rid  of,  and 
which  Noble  accepted,  and  I  agreed  that  this 
could  be  done,  and  I  paid  HaU  in  monev  the 
value  of  said  stock.  We  figured  on  the  Noble 
tract  while  we  were  figuring  on  the  Henderson 
county  place  [owned  by  Ray].  A  few  days  be- 
fore we  traded  HaU  told  me  he  bad  heard  from 
Maske  Bros.,  and  that  they  would  not  give  but 
$6,250  for  the  farm,  and  I  refused  to  take  it. 
HaU  said,  if  I  would  take  $6,250  for  it,  he 
would  seU  it  for  Maske  Bros.,  and  make  a  $500 
profit,  and  then  we  would  divide  the  profits.  I 
told  HaU  I  would  take  it,  and  would  take  the 
money  I  got  from  Maske  Bros,  and  buy  another 
place,  and  we  [HaU  and  Ray]  would  look  after 
both  places  and  divide  the  profits,  if  we  sold 
them  that  year  [from  January,  1910,  to  Janu- 
ary, 1911].  I  did  not  have  any  other  contract 
or  partnership  with  HaU  at  that  time.  I  never 
did  agree  with  Uall  that  he  was  to  have  a  half 
interest  in  property  purchased  by  me  during  that 
year.  1  did  not  have  any  agreement  whatever 
with  HaU  by  which  he  was  to  have  any  right 
or  interest  in  the  Noble  and  Watson  tracts. 
The  Noble  transaction  did  not  happen  after 
Hall  and  I  went  together.  In  answer  to  your 
guostion  as  to  whether  or  not  the  Noble  and 
Slaske  trades  occurred  after  the  inauguration 
of  a  partnership,  I  wiU  say  there  was  not  any 
inauguration  of  a  partnership.  The  morning 
of  January  20,  1911,  was  the  first  time  Hall 
ever  claimed  he  had  an  interest  in  the  Noble 
tract" 

[6]  Appellant's  sixth  assignment  of  error 
Is  as  follows: 

"The  court  erred  in  allowing  the  defendant's 
attorney  to  answer  the  following  question :  'Do 
you  know  or  hear  of  HaU  [plaintiff]  Iiaving  any 
ownership  in  this  land,  that  is,  the  150-acre 
tract  and  the  460-acre  tract?*    To  which  ques- 


tion said  counsel  answered:  'No  sir,  I  didn't 
know  anything  about  him  having  an  interest  in 
it.'  This  evidence  of  said  counsel  was  permitted 
over  appeUant's  objection." 

The  bill  of  exception  taken  to  this  ruling 
shows  that  appellant  objected  to  the  testi- 
mony admitted  for  the  reason  that  it  was  not 
admissible  to  show  by  appellee's  attorney 
that  he  did  not  know  or  hear  of  appellant's 
ownership  of  the  lands  in  controversy ;  tliat 
the  knowledge  of  the  witness  Treadwell,  ap- 
pellee's attorney,  as  to  appellant's  interest 
in  said  lands,  could  not  and  did  not  disprove 
such  interest  therein.  We  think,  under  the 
facts  in  evidence,  this  testimony  was  admissi- 
ble as  a  circumstance  to  be  considered  by 
the  Jury,  together  with  other  evidence,  In  de- 
temfinlng  whether  or  not  It  had  been  agreed 
between  appellant  and  appeUee  that  appel- 
lant should  have  the  interest  in  the  lands  as 
claimed  by  him.  It  seems,  as  contended  by 
appellee's  attorney,  that  the  witness  Tread- 
well  had  been  the  attorney  for  the  appellee, 
Ray,  appellant.  Hall,  and  Watson,  from 
whom  what  is  called  by  the  witnesses  the 
Watson  tract  was  acquired,  from  time  to 
time,  and  had  procured  loans  for  eadi  of  the 
parties,  and  was  familiar  with  their  transac- 
tions and  title  to  and  interest  in  various  prop- 
erties, including  the  lands  in  controversy. 
After  appellee,  Ray,  had  purchased  the  Noble 
place,  eoid  the  deed  had  been  executed  to 
him  alone,  a  trade  was  put  on  foot  and  ne- 
gotiated between  Ray,  on  the  one  hand,  and 
Watson,  on  the  other,  whereby  Ray  was  to 
convey  to  Watson  a  half  Interest  In  the  No- 
ble place,  and  Watson  was  to  convey  a  half 
Interest  in  an  adjoining  tract  of  460  acres 
held  by  him.  These  negotiations  were  pend- 
ing for  some  period  of  time,  and,  in  addition 
to  making  the  trade,  new  loans  had  to  be  ei- 
ther made  or  assumed  by  the  respective  par- 
ties and  adjusted.  Appellant,  Hall,  had  an 
entire  and  complete  familiarity  with  this 
transaction  from  first  to  last,  and  testified 
that  he  was  Interested  therein  to  the  same 
extent  as  was  appellee,  Ray,  and  that  said 
trade  was  brought  about  as  a  result  of  the 
Joint  efforts  of  Ray  and  himself,  on  the  one 
hand,  and  Watson,  on  the  other.  In  the  en- 
tire transaction  Treadwell  was  the  attorney 
for  Ray,  or  Ray  and  Hall,  and  Hall,  as  well 
as  Ray,  constantly  conferred  and  consulted 
with  Treadwell,  who  drew  the  deeds,  with 
reference  to  the  matter,  and  until  its  con- 
summation. Treadwell  was  also  attorney  for 
Watson  in  the  transaction,  as  was  known  to 
all  the  parties  at  interest.  Appellee,  Ray, 
was  contending,  and  testified  to  that  effect, 
that  the  appellant.  Hall,  on  January  20,  1911, 
for  the  first  time,  claimed  that  he  had  an  in- 
terest In  the  Watson  and  Noble  tracts  of  land, 
or  at  least  In  the  Noble  tract,  and  the  wit- 
ness Treadwell,  having  been  the  attorney  for 
appellant,  appellee,  and  Watson,  and  familiat 
with  their  transactions  and  the  Interest  claim- 
ed by  appellant  and  appellee  in  the  different 
tracts  of  land,  was  clearly  In  position  of 
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having  known  or  beard  of  any  claim  asserted 
by  appellant  to  the  lands  In  question,  and  U, 
nnder  the  facts  and  circomstances  shown,  no 
Interest  in  said  lands  was  claimed  by  bim 
daring  tbe  time  the  various  transactions  af- 
fecting said  lands  were  occurring  it  was  com- 
petent, it  seems  to  us,  to  show  tbat  fact  by 
tbe  witness  Treadwell. 

[I]  But  if  technically  the  testimony  was  In- 
admissible, we  are  not  prepared  to  say  that 
its  admission  was  such  a  denial  of  tbe  rights 
of  tbe  appellant  as  was  reasonably  calculat- 
ed to  cause,  and  did  cause,  tbe  rendition  of  an 
improper  verdict  and  Judgment  in  tbe  case 
Unless  we  can  so  say,  the  error  fomisbes  no 
ground  for  a  reversal  of  the  case.  Bule  62a 
(149  S.  W.  x).  The  testimony  bearing  upon 
appellant's  claim  to  and  interest  in  tbe  lands 
involved  in  his  controversy  with  appellee  was 
fully  developed,  and  it  is  not  claimed  that 
the  evidence,  independently  of  that  here  com- 
plained of,  was  insufficient  to  warrant  the 
findings  of  the  jury  and  the  Judgment  based 
thereon.  Such  a  claim,  if  made,  could  not 
be  sustained.  We  feel  very  sure  from  tbe 
record  sent  to  this  court  that  tbe  same  ver- 
dict and  judgment  as  were  rendered  would 
have  been  rendered  bad  tbe  court  excluded, 
instead  of  admitting,  tbe  testimony  under 
consideration. 

[7-9]  Tbe  eleventh  assignment  of  error 
diarges  tbat  tbe  court  erred  in  allowing  the 
appellee.  Bay,  to  testify  tbat  for  five  or  six 
years  prior  to  February  1,  1910,  "the  date 
this  partnership  between  plaintltF  and  de- 
fendant was  entered  into,"  be  and  the  plain- 
tiff had  made  a  number  of  trades  together 
and  divided  profits  upon  the  same.  This  as- 
signment ia  not  followed  by  a  statement  from 
which  we  may  determine  whether  or  not  tbe 
court  erred  in  admitting  this  testimony,  and 
hence,  under  the  rules,  is  not  entitled  to  con- 
sideration. However,  from  our  knowledge  of 
the  testimony  acquired  in  tbe  investigation 
of  other  questions  raised,  there  was  no  error 
In  this  action  of  the  court  The  appellant 
claims  an  interest  in  tbe  property  Involved 
in  the  suit  by  reason  of  an  alleged  general 
partnership  agreement  entered  into  between 
himself  and  appellee.  The  appellee  denied 
that  any  such  agreement  was  ever  made,  but 
claimed  tbat  appellant,  from  time  to  time, 
had  been  interested  with  him  in  special  con- 
tracts relating  to  land  trades.  Tbe  alleged 
contract  of  general  partnership  was  not  in 
writing,  and,  as  bearing  upon  tbe  issue  rais- 
ed, proof  was  admitted  by  the  court  as  to 
the  character  and  kind  of  dealings  which 
had  existed  between  the  parties  prior  to  the 
date  of  the  alleged  general  partnership  agree- 
ment. It  occurs  to  us  tbat  this  was  pertinent 
testimony  upon  tbe  issue  to  which  it  related, 
but  whether  it  was  or  not  appellant  Is  in  no 
position  to  insist  upon  a  reversal  because  of 
its  admission,  for  the  reason  tbat  prior  to 
the  ruling  admitting  said  testimony  he  him- 
8eU  had  testified  to  similar,  If  not  the  same, 


transactions  antedating  bis  alleged  agreement 
of  general  partnership. 

[It,  11]  The  twelfth  assignment  of  error  is^ 
not  briefed  as  required  by  tbe  rules,  and 
will  not  be  considered.  There  Is  no  propo- 
sition submitted  under  it,  and  tbe  assignment 
does  not  sufficiently  disclose  tbe  point  in- 
sisted upon  to  be  considered  a  proposition 
within  itself.  But,  if  the  assignment  could 
be  regarded  as  presenting  the  proposition 
insisted  upon  by  appellant,  still  the  state- 
ment subjoined  thereto  is  wholly  insufficient 
to  explain  and  support  tbe  same,  and  enable 
us  to  determine  whether  or  not  error  was 
committed  in  tbe  ruling  complained  of  with- 
out an  examination  of  the  record.  Such 
manner  or  method  of  briefing  a  case  is  clear- 
ly violative  of  the  rules. 

[12]  Assignments  15,  16,  17,  and  21  as- 
sert that  tbe  court  erred  in  submitting  cer- 
tain issues  to  tbe  jury  for  their  determina- 
tion; the  eighteenth  that  the  court  erred 
in  placing  the  burden  of  proof  uipon  the 
plaintltF ;  and  tbe  nineteenth  tbat — 
"the  court  erred  in  refusing  to  charge  the  jury 
that  the  burden  of  proof  was  upon  the  defend- 
ant, t>.  W.  Bay,  to  establish  any  and  all  of  the 
causes  of  action  which  he  was  setting  up  in  his 
favor  and  against  the  plaintiff  and  as  to  any  of 
tbe  contentions  he  was  making  with  regard  to 
the  property  involved  in  this  suit." 

A  consideration  of  these  assignments,  as 
are  aU  of  the  appellant's  assignments,  Is  ob- 
jected to  because  they  are  not  briefed  as  re- 
quired by  the  rules.  The  objections  here 
urged  are  well  taken.  There  is  no  proposi- 
tion submitted  under  either  of  the  assign- 
ments, they  cannot  properly  be  considered  as 
presenting  propositions  within  themselves, 
and  there  is  no  sufficient  reference  to  or  quo- 
tation of  the  evidence  or  proceedings  in  the 
case  to  explain  and  support  said  assignments 
or  to  enable  us  to  determine  whether  or  not 
error  was  committed  by  tbe  court  in  either 
of  tbe  rulings  complained  of,  without  an  ex- 
amination of  the  statement  of  facts  and  other 
portions  of  the  record  sent  to  this  court 
This  we  are  not  required  to  do.  But,  if  we 
were  called  upon  or  disposed  to  consider  the 
assignments,  we  are  not  prepared  to  say  there 
was  error  in  any  ruling  of  the  court  called 
in  question  by  tbe  assignments.  On  the  con- 
trary, we  conclude  from  the  investigation  of 
tbe  record  we  have  made  that  the  action  of 
tbe  court  in  the  several  particulars  to  which 
the  assignments  relate  was  correct  The 
Issues  submitted  and  of  which  complaint  is 
made  were  controverted  and  pertinent  issues 
for  tbe  determination  of  the  jury,  and  no 
just  complaint  can  be  made  of  the  manner 
and  form  of  their  submission.  The  burden 
of  proof  as  placed  by  the  court  was  prop- 
erly laid  upon  tbe  appellant 

[13]  Neither  the  assignment  of  error  19, 
complaining  of  the  refusal  of  the  court  to 
"charge  the  jury  the  burden  of  proof  was  up- 
on tbe  defendant,  D.  W.  Bay,  to  establish 
any  and  all  of  tbe  causes  of  action  wblcb  he 
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was  Betting  up  in  bis  favor  and  against  the 
plaintiff,"  nor  the  statement  accompanying  it, 
tshows  that  a  8X)eclal  charge  to  that  effect  was 
requested  by  appellant  and  refused,  or  points 
out  any  pleadings  or  evidence  calling  for  such 
an  instruction.  At  most,  it  only  can  be  said 
that  the  error,  if  error,  was  one  of  omission, 
and  cannot  be  made  .a  ground  for  reversal 
unless  a  proper  special  charge  supplying  the 
omission  was  asked  by  appellant 

[14]  The  twenty-second  assignment  of  er- 
ror is  as  follows: 

"The  court  erred  in  submitting  to  the  jury, 
under  section  14,  question  12,  after  the  jury  had 
returned  a  verdict  into  court,  and  same  had  been 
received  by  the  court,  instructinK  them  that  they 
had  overlooked  one  item  of  $500  against  the 
plaintiff  in  the  McCluney-Borders  deal,  for 
which  he  had  not  accounted  to  the  defendant, 
and  instructed  the  jury  to  charge  this  amount 
against  plaintiBf.  This  was  done  over  the  plain- 
tiff's objection  after  the  verdict  had  been  ren- 
dered and  received,  and,  further,  the  plaintiff 
objected  thereto  because  the  uncontroverted  ev- 
idence showed  that  there  was  an  item  of  .$25 
received  by  the  defendant  from  Moseley  and 
Telly,  which  the  defendant  admitted  he  had 
received  and  had  in  his  possession,  and  admitted 
that  it  was  the  partnershin  property  of  the 
plaintiff  and  defendant,  and  the  court  refused  to 
instruct  or  charge  this  uncontroverted  item  of 
$25  against  the  defendant." 

It  does  not  appear  that  there  was  any  er- 
ror in  this  action  of  the  court  The  state- 
ment in  the  assignment  to  the  effect  that  the 
first  verdict  was  "received"  by  the  court  Is 
not  correct  It  does  not  appear  that  such 
verdict  was  received  and  filed.  But  this  was 
regarded  as  unimportant  The  court  charg- 
ed the  jury  thus: 

"Xou  are  instructed  that  in  the  matter  of  ac- 
counting between  C.  J.  Hall  and  D.  W.  Ray, 
under  the  instructions  of  the  court  In  (14) 
question  twelfth,  you  have  overlooked  one  item 
of  $500  commi-ssion  on  the  McCluney-Bordera 
deal,  which  C.  J.  Hall  in  his  pleading  admits, 
and  which  the  evidence  shows  without  dispute 
that  C.  J.  Hall  received,  and  for  which  he  has 
not  accounted  to  D.  W.  Ray.  You  will  there- 
fore return  to  your  jury  room  and  properly  in- 
corporate this  item  in  your  accounting,  and 
reform  your  verdict  in  answer  to  said  (14)  ques- 
tion twelfth,  accordingly." 

It  is  not  denied  by  the  appellant  that  this 
was  an  admitted  item  in  his  pleadings,  nor 
does  he  deny  that  the  uncontroverted  evi- 
dence showed  that  the  appellant  had  received 
the  amount  of  said  Item  and  bad  failed  to 
account  to  appellee  therefor.  The  complaint 
is  that  the  court  should  not,  after  the  jury 
came  into  court  with  their  verdict,  and  it 
was  discovered  that  said  item  had  been 
overlooked,  and  not  considered  by  the  jury 
In  arriving  at  their  verdict,  have  sent  the 
Jury  back  with  the  direction  to  consider  and 
allow  said  item.  There  was  no  error  in  this 
action  of  the  court  The  appellee's  right 
to  have  the  Item  of  $500  charged  to  appel- 
lant in  the  accounting  prayed  for  by  appel- 
lant not  being  disputed,  it  was  entirely  prop- 
er for  the  court  to  decline  to  receive  the 


first  verdict  brought  In  by  the  Jury,  and  di- 
rect them,  as  was  done,  to  allow  appellee 
said  item.  Had  the  Item  been  overlooked  un- 
til the  court  was  called  upon  to  enter  Judg- 
ment upon  the  jury's  findings,  the  item  being 
an  undisputed  one  to  which  appellee  wag 
entitled  In  arriving  at  the  state  of  the  ac- 
counts between  himself  and  the  appellant, 
it  would  have  been  the  duty  of  the  ooart 
then  to  take  It  Into  account  and  allow  it  hi 
the  Judgment  rendered.  This  being  true, 
clearly  there  was  no  error  in  Instructing  the 
Jury  to  correct  their  verdict  in  rei^iect  to 
said  item. 

[U]  It  is  further  contended  by  appellant 
that  the  undisputed  evidence  shows  that  in 
arriving  at  the  state  of  the  accounts  between 
himself  and  the  appellee  he  should  have  been 
allowed  an  Item  of  $25,  which  was  not  al- 
lowed, and  therefore  the  Judgment  render- 
ed is  excessive  in  that  amount.  The  appel- 
lee denies  that  appellant's  right  to  this  Item 
of  $25  was  shown  by  the  undisputed  evidence, 
and  api>ellant  In  his  brief  f&ils  to  point  out 
and  show  that  such  was  the  character  of  the 
evidence.  We  find  it  is  stated  in  the  state- 
ment made  under  the  twenty-second  assign- 
ment of  error.  Just  discussed,  that: 

"The  evidence  shows  without  conflict  that 
Ray  was  indebted  to  the  firm  of  G.  J.  Hall  tc  Co. 
in  the  sum  of  $26  received  by  him  from  Moseley 
and  Telly.    He  admits  this  himself." 

But  the  page  or  pages  of  the  statement  of 
facts  where  the  evidence  may  be  found  show- 
ing without  conflict  that  appellant  was  en- 
titled to  allowance  of  said  Item  of  $25  is  not 
given,  nor  is  the  page  of  the  statement  of 
facts  or  record  showing  the  admission  claim- 
ed given.  The  statement  of  facts  sent  to  this 
court  contains  379  pages,  and  the  testimony 
of  the  appellee,  Ray,  covers  many  pages,  the 
exact  number  of  which  we  have  not  ascer- 
tained, but  to  search  the  statement  of  facts 
or  go  over  the  testimony  of  Ray  to  ascer- 
tain whether  or  not  appellant  is  correct  in 
his  statement  to  the  effect  that  appellee  ad- 
mitted that  he  was  entitled  to  be  credited 
with  the  $25  in  question,  or  that  the  evidence 
showed  such  right  without  conflict  or  dis- 
pute, would  involve  so  much  time  and  labor 
that  It  would  be  entirely  unreasonable  and 
out  of  the  question  to  expect  us  to  enter  upon 
any  such  investigation. 

[16]  The  contention  that  the  trial  court 
erred  in  taxing  the  costs  against  appellant 
also  will  be  overruled.  The  appellee  recov- 
ered upon  both  phases  of  the  case  involved, 
and  was  entitled  to  recover  all  costs.  The 
fact  that  appellant  recovered  some  of  the 
items  in  controversy  in  the  acconnting  did 
not  entitle  him  to  recover  any  part  of  the 
costs. 

The  Judgment  of  the  court  below  is  In  all 
things  affirmed. 
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LUBBOCK  STATE  BANK  et  al.  t.  H.  O. 

WOOTBN  GROCKRY  CO.  et  aL 

(No.  8215.) 

<Coart  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jane  5,  1916.     Rehearing  Denied 

Oct.  16,  1015.) 

1.  Vendor  and  PcntCHASEB  ®=3261  —  Bona 

PiDE    PUBCHABEB— CONSTEtrOTIVl;    NOTICE. 

Parchasers  for  valne  and  without  actual 
notice  of  previous  transfers  of  vendor's  lien 
notes  are,  as  against  unrecorded  transfers  of 
such  notes,  bound  only  by  their  actual  knowl- 
edge or  notice  appearing  from  the  records. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  674-686,  688-685; 
Dec.  Dig.  «=»281.] 

2.  Vkndob  and  Purceabsb  «=9261— Vaudi- 

lY— Issuance. 

Where  a  purchaser,  who  had  given  vendor's 
Ben  notes  in  payment,  retransferred  the  land 
on  condition  that  she  should  be  discharged  from 
payment  of  such  notes,  and  the  vendor  retained 
the  notes,  the  notes  are  on  reissue  thereafter 
valid  as  against  the  vendor. 

[Kd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  674-686,  688-696; 
Dec  Dig.  «=s>261.] 

3.  Vendor  and  PcBCirABEB  4=»261  —  Bona 
B'iDB  Ptjbcbaseb— Notice. 

A  vendor  of  land,  who  received  in  payment 
10  vendor's  lien  notes,  transferred  notes  2,  3, 
and  4  without  executing  any  instmment  in 
writing,  and  no  written  evidence  of  such  trans- 
fers was  recorded.  Thereafter  the  vendee,  be- 
ing unable  to  meet  the  notes,  retransferred  the 
land  on  consideration  that  the  vendor  should 
ii8.<iume  and  become  liable  to  pay  all  debts  and 
obligations  against  it  Subsequently  by  written 
agreement  duly  recorded  notes  1  and  5  of  the 
vendor's  lien  notes  were  disposed  of  to  another. 
Thereafter  the  property  was  again  sold,  the 
vendor  receiving  10  other  vendor's  lien  notea 
By  this  conveyance,  which  was  not  recorded,  the 
grantee  assumed  payment  of  all  outstanding  In- 
dcbtc<1ncss.  The  husband  of  the  vendor  trans- 
ferred the  last  series  of  notes  to  plaintiffs  in 
error,  assuring  them  that  the  land  was  subject 
to  no  other  lien  except  that  of  notes  1  and  5. 
The  conveyance  of  notes  1  and  5  recited  that 
the  last  5  of  that  series  had  been  fully  paid, 
and  that  the  second,  third,  and  fourth  notea 
■hotild  be  an  inferior  lien  to  1  and  5.  Held, 
that  the  holder  of  the  last  series  of  vendor's  Hen 
notea  had  a  lien  superior  to  that  of  the  holder 
of  notes  2,  3,  and  4  of  the  first  aeries;  there 
being  nothing  in  the  record  to  give  construc- 
tive notice,  and  there  being  nothing  to  cast  sus- 
picion on  the  statement  of  the  husband. 

[I'M.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S§  674-686,  688-095; 
Dec.  Dig.  «=>261.] 

4.  Vendor  and  Pubcbaser  «=>261— Reois- 

TRATION   STATDTEIJ. 

As  the  purchase  of  a  vendor's  lien  note  car- 
ries with  it  as  an  incident  the  lien,  and  the 
latter  is  within  the  registration  statutes,  one 
desirous  of  protecting  his  lien  should  secure  a 
written  assignment  and  record  it. 

[Ed.  Note. — For  oth«  cases,  sec  Vendor  and 
Purchaser.  Cent  Dig.  g{  674-686,  C8S-695; 
Dec.  Dig.  «=>261.1 

Error  from  District  Cotirt,  Taylor  County; 
Tbomas  L.  Blanton,  Judge. 

Action  between  the  Lubbock  State  Bank 
and  others  and  the  H.  O.  Wooten  Grocery 
Company  and  others.  There  was  a  Judgment 
for  the  latter,  and  the  former  bring  error. 


Affirmed  in  part,  and  In  part  reversed  and 
rendered. 

Sayles,  Sayles  &  Sayles,  of  Abilene,  and 
Benson  &  Spencer,  of  Lubbock,  for  plaintiffs 
In  error.  Kirby,  Scarborough  tc  Davidson 
and  H.  A.  TlUett,  all  of  Abilene,  for  defend- 
ants in  error. 

CONNER,  C.  J.  This  contest  Involves  the 
relative  value  of  certain  vendor's  lien  notes, 
each  party  claiming  priority  of  liens  uiwn 
the  N.  W.  ^  of  section  14,  Lunatic  Asylum 
land  situated  in  Taylor  county,  Tex.  The 
contest  arises  out  of  the  following  state  of 
facts,  as  shown  by  the  trial  court's  conclu- 
sions and  by  an  agreed  statement  found  in 
the  record,  viz.:  On  August  11,  1910,  the 
quarter  section  of  land  mentioned  was  owned 
In  the  separate  right  of  Mrs.  May  Braddy. 
She  on  that  day,  joined  by  her  husband,  M. 
T.  Braddy,  conveyed  the  land  to  Eliza  Gregg, 
for  which  Mrs.  Gregg  executed  her  10  promis- 
sory notes,  numbered  from  1  to  10,  respective- 
ly, for  $640  each  and  payable  yearly  after 
November  1,  1910.  •  The  deed  reserved  tlie 
vendor's  Hen  to  secure  the  payment  of  the 
notes,  and  it  was  recorded  on  the  27th  duy  of 
August,  1910.  In  September  following  this 
conveyance,  Mrs.  Braddy  transferred  notes 
2,  3,  and  4  of  the  above  series  to  certain 
of  the  defendants  In  error  to  secure  certain 
Indebtedness  on  the  part  of  Mrs.  Braddy  due 
them,  respectively.  These  transfers  were  not 
evidenced  by  any  Instrument  in  writing,  nor 
was  any  written  evidence  of  these  several 
transfers  ever  recorded.  After  this,  to  wit, 
on  the  24th  day  of  November,  1011,  Eliza 
Gregg  reconve.ved  the  quarter  section  of  land 
in  question  to  May  Braddy  for  a  recited 
cash  consideration  of  $100,  and  the  further 
consideration  that  Hay  Braddy  "assume  and 
l)ecome  liable  to  pay  all  debts  and  obligations 
that  may  l>e  held  against"  the  land.  This 
deed  of  reconveyance  further  recited  that  the 
land  was  reconveyed  "because  of  grantor's 
inability  to  pay  the  outstanding  notes  against 
the  land."  This  deed  was  duly  recorded  on 
November  25,  1911.  Thereafter,  to  wit,  on 
February  12,  1912,  as  we  must  find  from  the 
court's  specific  finding  and  the  agreed  state- 
ment, M.  T.  and  May  Braddy  executed  a 
written  transfer  to  Simmons  College  of  notes 
1  and  5  constituting  a  part  of  the  series  of 
notes  executed  by  Mrs.  Gregg.  The  transfer 
refers  to  the  10  notes  executed  by  Mrs.  Gregg 
as  shown  in  the  deed  to  her,  recites  that  the 
last  5  of  the  series  "liave  been  fully  paid," 
and  "are  fully  canceled  and  released,"  and 
that  "the  second,  third,  and  fourth  *  •  • 
for  full  value  in  hand  paid  •  *  •  are 
hereby  made  a  second  and  inferior  lien  to  the 
two  notes  •  •  •  assigned,  *  •  •  and 
said  second  lien  notes  are  so  indorsed."  This 
written  assignment  was  duly  recorded  on 
February  13,  1912.  Thereafter,  on  January 
15, 1013,  May  Braddy,  Joined  by  her  husband. 
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M,  T.  Braddy,  conveyed  the  quarter  sectl<m 
of  land  mentioned  to  W.  F.  Braddy,  who 
gave  tberefor  his  10  promissory  notes,  num- 
bered from  1  to  10,  respectively,  for  $350 
each,  and  "assumed  the  payment  of  all  out- 
standing indebtedness."  Tbis  deed  was  never 
recorded.  Tbe  notes  of  this  series  which  al- 
so reserved  a  lien  on  the  land  mentioned 
were  made  payable  to  M.  T.  Braddy,  and  be 
thereafter,  before  maturity  and  for  a  valu- 
able consideration,  conveyed  all  of  the  se- 
ries to  tbe  respective  plaintiffs  In  error.  To 
each  of  plaintiffs  in  error  to  whom  the  series 
were  so  successively  transferred,  M.  T. 
Braddy  personally  represented  at  the  time 
of  the  transfer  that  the  notes  of  the  series 
"were  the  only  liens  against  said  land  (the 
quarter  section  hereinbefore  mentioned)  ex- 
cept $1,300  due  Simmons  College."  It  was 
further  agreed,  and  the  court  so  finds,  that 
none  of  the  holders  of  this  series  in  fact 
examined  the  records  of  Taylor  county,  and 
that  "except  for  such  notice,  if  any,  as  may 
have  been  given  by  tbe  records  of  Taylor 
county  and  deed  to  W.  P.  Braddy,"  they 
are  each  "bona  fide  holders  in  good  faith  for 
value." 

On  the  above  state  of  tacts,  the  court  con- 
cluded as  a  matter  of  law  that  the  notes 
held  by  Simmons  College  constituted  a  first 
lien  upon  the  quarter  section  of  land  in 
question,  and  that  notes  2,  3,  and  4  of  the 
Gregg  series  of  notes  owned  by  defendants  in 
error  constituted  a  second  lien,  and  that  the 
notes  given  by  W.  r.  Braddy  as  hereinbefore 
mentioned  and  owned  by  plaintiffs  in  error 
constituted  the  third  lien.  Judgment  was 
rendered  in  accordance  virith  the  conclusion 
so  stated,  and  the  owners  and  holders  of  the 
second  series  of  vendor's  lien  notes  executed 
by  W.  F.  Braddy  have  sued  out  this  writ 
of  error  against  the  owners  and  holders  of 
notes  1,  2,  3,  and  4  of  the  first  series  executed 
by  Mrs.  Gregg. 

All  parties  agreed  that  Simmons  College  is 
entitled  to  priority  of  lien,  and  that  the  Judg- 
ment in  favor  of  Simmons  College  to  that  ef- 
fect is  correct  The  real  contest  is  between 
tbe  owners  of  notes  2,  3,  and  4  of  tbe  Gregg 
series,  and  the  owners  of  the  second  series 
of  notes  given  by  W.  F.  Braddy.  As  to  these 
notes  we  think  the  court  erred  in  his  con- 
clusion of  law,  and  that  tbe  plaintiffs  in  er- 
ror, as  owners  of  the  W.  F.  Braddy  series  of 
notes,  are  entitled  to  priority  over  tbe  de- 
fendants in  error,  who  are  owners,  as  stated, 
of  notes  2,  S,  and  4  of  the  Gregg  series. 

[1-3]  It  must  be  admitted,  we  think,  that 
the  plaintiffs  in  error,  as  purchasers  of  the 
W.  F.  Braddy  notes  before  maturity  and  for 
value,  are  entitled  to  a  priority  of  Men 
claimed  by  them  as  against  the  unrecorded 
lien  of  defendants  in  error,  unless,  as  tbe 
court  below  evidently  concluded,  the  records 
of  Taylor  county  were  sufficient  to  give 
plaintiffs  in  error  notice  of  the  liens  claimed 
by  defendants  in  error.  See  Henderson  v. 
Pilgrim,  22  Tex.  464.  and  cases  hereinafter 


dted.  The  doctrine  of  constructive  notice, 
which  la  the  rdlance  ot  defendants  in  error 
in  the  present  case,  is  said  to  be  a  harsh  one 
arising  out  of  motives  of  public  policy  in 
tbe  enactment  of  our  registration  statutes. 
See  Call  v.  Hastings,  3  Cal.  179,  and  Vizzard 
V.  Taylor,  97  Ind.  90.  By  tbe  appUcatlon  of 
tbe  doctrine  of  constructive  notice  it  often 
happens  that  great  Injury  Is  brought  about 
to  a  purchaser  of  lands,  mortgages,  or  other 
property,  whose  actual  good  faith  cannot  be 
questioned.  No  sympathy,  however,  is  to  be 
extended  to  a  purchaser  who  is  plainly  noti- 
fied by  the  proper  record  of  an  opposing 
claim.  The  law  imposes  upon  him  the  duty 
of  examining  the  records  whether  he  acta- 
ally  does  bo  or  not,  and  a  failure  to  exam- 
ine the  records,  and  to  thus  receive  actual 
notice  of  the  opposing  claim  or  right,  is  bis 
own  fault,  and  it  may  be  well  said  that  be 
deservedly  sustains  any  loss  that  results. 
Ordinarily,  too,  the  doctrine  has  been  so  ex- 
tended as  that  actual  knowledge  on  the  part 
of  a  subsequent  purchaser  of  facts  sufficient 
to  put  a  prudent  person  on  .inquiry  will  af- 
fect him  With  notice  of  all  that  the  Inquiry 
would  have  developed.  But  regardless  of 
the  question  as  to  how  far,  if  at  all,  the  prin- 
ciple last  mentioned  can  t>e  made  to  apply  in 
this  case,  it  is  apparent  that  no  knowledge 
of  any  character  other  than  as  must  be  Im- 
puted to  plaintiffs  in  error  from  the  records 
Of  Taylor  county  was  shown.  On  the  contra- 
ry, plaintiffs  in  error  were  expressly  assured 
by  AL  T.  Braddy  that  the  only  prior  lien  was 
the  one  in  favor  of  Simmons  College  Noth- 
ing appears  to  cast  suspicion  upon  this  state- 
ment. He  was  husband  and  agent  of  the 
wife  in  the  transfer  of  the  notes  and  a  gran- 
tor in  tbe  deed  to  the  maker.  We  find  noth- 
ing to  suggest  that  plaintiffs  in  error  were 
guilty  of  bad  faith  in  falling  to  inquire  of 
May  Braddy,  the  wife,  or  that  an  Inquiry 
from  her  would  have  resulted  in  informatloD 
conflicting  with  the  husband's  statement. 
Mere  carelessness  in  this  respect  will  not 
amount  to  bad  faith  in  tbe  absence  of  cause 
for  suspicion.  Larzelere  v.  Starkweather,  36 
Mich.  06. 

Indeed,  it  Is  admitted,  as  well  as  expressly 
found  by  the  court,  that  plaintiffs  In  error 
were  bona  fide  purchasers  for  value  and 
without  notice  of  the  claims  of  tbe  defend- 
ants in  error,  who  own  notes  2,  3,  and  4  of 
the  Gregg  series,  "except  such  notice.  If  any, 
as  may  have  been  given  by  the  records  of 
Taylor  county  and  deed  to  W.  F.  Braddy." 
The  only  recitation  in  the  W.  F.  Braddy  deed 
relied  upon,  or  that  can  be  relied  upon,  to 
show  notice  that  notes  2,  3,  and  4  of  the 
Gregg  series  were  outstanding,  Is  the  reci- 
tation that  W.  F.  Braddy  "assumed  the  pay- 
ment of  all  outstanding  indebtedness."  Tills 
would  very  naturally  be  referred  by  each 
several  purchaser  of  the  W.  F.  Braddy  notes 
to  notes  1  and  B  of  the  Gregg  series  held  by 
Simmons  College.  This  is  especially  true  In 
view  of  M.  T.  Braddy's  assurance,  to  the  ef- 
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feet  tbat  tkese  latter  notes  were  the  only 
ones  tbat  were  outstanding.  The  records 
ot  Taylor  county  exblblted  but  little,  if  any- 
thing, more  forceful  in  the  way  of  notice. 
There  was  no  transfer  of  notes  2,  3,  and  4 
of  record,  and  no  recitation  In  any  deed 
through  which  plaintiffs  in  error  claimed  re- 
qniring  such  conclusion. 

It  is  insisted  that  May  Braddy's  assump- 
tion of  all  outstanding  indebtedness  in  the 
deed  of  reconveyance  by  Mrs.  Gregg  so  re- 
quires. But  not  so.  The  deed  does  not  de- 
clare that  the  Gregg  notes  have  been  con- 
veyed. The  notes  were  "outstanding"  as  to 
Mr&  Oregg.  None  of  them,  so  far  as  the 
record  shows,  were  then  surrendered  and  de- 
livered up  to  Mrs.  Gregg,  and  the  "assump- 
tion" was  entirely  consistent  with  the  idea 
that  Mrs.  Gregg  so  required,  in  view  of  their 
nondelivery  to  her,  as  a  protection  to  a  sub- 
sequent drculatlon  of  her  notes,  or  as  formal 
assurance  that  they  were  yet  in  possession 
of  May  Braddy.  It  Is  insisted  that  it  is  un- 
reasonable to  infer  that  Mrs.  Braddy  would 
"assume"  the  payment  of  notes  still  held  by 
her.  But  it  Is  to  be  borne  in  mind  that  she 
did  do  so  as  to  at  least  part  of  the  notes, 
for  it  is  not  pretended  that  notes  6,  7,  8,  9, 
and  10  of  the  Gregg  series  ever  passed  out 
of  Mrs.  Braddy's  hands,  and  the  argument 
based  on  the  assumption  of  Mrs.  Braddy  ap- 
plies to  all  notes  of  this  series  alike.  Indeed, 
it  is  not  an  unreasonable  inference  that  at 
the  time  of  the  reconveyance  Mrs.  Braddy 
held  and  retained  all  of  the  Gregg  notes, 
with  the  knowledge  or  consent  of  Mrs.  Gregg, 
either  because  they  were  not  at  the  time 
readily  obtainable  for  surrender  or  immedi- 
ate destruction,  or  with  a  possible  view  on 
Mrs.  Braddy's  part  of  a  subsequent  transfer 
in  the  nature  of  a  reissuance  of  the  notes 
which  she  could  lawfully  do  and  which 
would  be  effective  in  the  hands  of  a  purchas- 
er as  against  the  land  and  (Mrs.  Braddy  at 
least.  See  2  Daniel  on  Negotiable  Instru- 
ments, !  1233.  This  appears  In  fact  to  have 
been  done  as  to  part  of  the  notes,  for  the 
assignment  of  notes  1  and  5  to  Simmons 
Ck>llege  was  on  February  12,  1912,  following 
the  reconveyance  of  Mrs.  Gregg  on  Novem- 
ber 24,  1911.  In  defendants  in  error's  brief 
before  us  It  is  argued  that  this  transfer 
took  place  on  February  6,  1911.  While  the 
written  transfer  to  Simmons  College  as  it 
appears  in  the  statement  of  facts  bears  this 
date  immediately  above  the  signature  of  M. 
T.  Braddy  and  May  Braddy  the  acknowl- 
edgment bears  the  date  of  February  12, 
1912,  and  its  record  was  on  February  13, 
1912.  The  formal  agreement  of  the  parties 
hereto,  as  found  in  the  record,  is  that: 

"Thereafter  (viz.,  after  the  reconveyance  by 
Mrs.  Gregj?  on  November  25,  1911)  on  the  5th 
day  of  February,  1912,  M.  T.  Braddy  and  May 
Braddy  executed  the  following  instrument  to 
Simmons  College." 

The  instrument  is  then  set  out  The 
court's  finding  on  this  subject  is  "that  on  the 
5tb  day  of  February,  1912,  M.  T.  Braddy  and 


wife,  May  Braddy,  executed  the  following  In- 
strument to  Simmons  College,"  and  this  find- 
ing is  not  questioned  by  any  assignment  of 
error.  So  that  it  must  be  held  that  the  trans- 
fer to  Simmons  College  did  not  precede,  but 
was  subsequent  to,  Mrs.  Gregg's  reconvey- 
ance. But  to  close  the  subject  we  conclude 
that  the  inferences  to  be  drawn  from  the 
mere  assumption  of  Mrs.  Braddy  in  the  re- 
conveyance to  her  are  far  too  Inconclusive  to 
amount  to  notice  to  the  subsequent  purchaser 
of  the  W.  F.  Braddy  notes  that  notes  2,  8, 
and  4  of  the  Gregg  series  had  been  assigned, 
notwithstanding  M.  T.  Braddy's  assurances 
of  contrary  effect 

The  only  other  recitations  relied  upon  a» 
constituting  the  necessary  notice  are  those 
found  in  the  transfer  to  Simmons  College. 
To  r^)eat,  this  instrument  contains  no  dec- 
laration that  notes  2,  3,  and  4  of  the  Gregg 
series*  had  been  "conveyed,"  at  any  time  or 
to  any  person.  It  merely  recited  that  the 
last  five  notes  of  the  series  had  been  "fully 
paid"  and  canceled,  and  that  "the  second, 
third,  and  fourth,  for  full  value  in  hand 
paid,  •  •  •  are  hereby  made  a  second 
and  inferior  Hen  to  the  two  notes  •  •  • 
assigned,  •  *  *  and  said  second  lien  notes 
are  so  indorsed."  None  of  these  recitations 
are  necessarily  inconsistent  with  the  conclu- 
sion that  all  of  the  series  were  actually  held 
by  and  subject  to  the  control  of  May  Braddy. 
If  80,  she  could,  as  an  inducement  to  the 
sale  of  notes  1  and  5,  cancel  the  last  five  of 
the  series  and  postpone  the  lien  of  notes  2, 
8,  and  4  to  that  of  Simmons  College.  The 
recitations  favor,  rather  than  otherwise,  the 
conclusions  that  Mrs.  Braddy  held  and  con- 
trolled all  of  the  notes  at  the  time.  She  pur- 
ported to  deal  with  them  all  as  the  owner. 
She  sold  two.  She  in  effect  canceled  five,  and 
constituted  three  a  second  lien.  This  she  cer- 
tainly had  no  right  to  do  if  notes  2,  8,  and 
4  had  been  conveyed  and  held  by  others.  It 
is  significant,  too,  that  the  terms  used  re- 
lating to  notes  2,  3,  and  4  are  used  in  the 
present  tense.  They  are  not  that  the  notes 
had  been  made  "second  and  inferior  liens" 
and  had  been  "so  indorsed,"  but  that  they 
"are  hereby"  so  made,  and  that  they  "are 
so  Indorsed."  As  if  to  render  the  view  of  the 
recitations  here  presented  at  least  forceful, 
we  find,  as  shown  in  the  statement  of  facts 
and  nowhere  questioned,  the  following  in- 
dorsement on  note  4  of  the  Gregg  series,  viz., 
"This  note  is  hereby  made  a  second  lien  on 
the  land  herein  described  this  February  5, 
1012."  Signed  at  right  angle  with  the  in- 
dorsement is  the  name,  "May  Braddy."  Note 
No.  3  has  the  same  signature  and  indorse- 
ment, except  that  the  date  is  given  as  "Feb- 
ruary 6,  1911,"  the  indorsement  on  note  No. 
2  is  "dated  "February  5,  1912,"  but  the  name 
of  May  Braddy  does  not  appear  to  have  l)een 
signed. 

In  the  respects  pointed  out  this  case  is  to 
be  distinguished  from  that  of  Waggoner  r. 
Dodson,  06  Tex.  415,  73  S.  W.  617,  so  nrgent- 
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ly  relied  upon  Iqr  defendants  In  error.  In 
that  case  there  was  an  unequivocal  reci- 
tation tbat  the  grantor  In  the  deed,  under 
whom  the  defendant  was  claiming  as  an  In- 
nocent purchaser  without  notice  of  an  un- 
recorded deed  to  another,  had  theretofore 
conveyed  the  land,  and  the  Supreme  Court 
held  that  such  recitation  was  distinct  notice 
that  the  title  was  not  in  the  grantor  under 
consideration,  and  that  he  therefore  could 
convey  none.  Here,  there  was  no  recitation 
of  a  conveyance  of  notes  2,  3,  and  4  of  the 
Gregg  series;  such  conclusions  can  only  be 
reached  by  Inferences  of  uncertain,  shifting 
character.  The  rule  without  doubt  is  that 
purchasers  for  value  and  without  actual  no- 
tice of  previous  transfer  who  have  not  ex- 
amined the  record  are  only  affected  by  con- 
struction with  notice  of  such  facts  as  appear 
upon  the  record.  As  to  them  no  duty  of 
Inquiry  beyond  this  exists,  unless  the- recita- 
tions of  the  record  are  such  as  to  plainly  im- 
pose the  duty.  See  Adaius  v.  West  Lumber 
Co.,  102  S.  W.  974,  writ  of  error  denied  165  S. 
W.  XV ;  i'lrst  Nat.  Bank  of  Aubrey  v.  Chap- 
man, 164  S.  W.  900 ;  Hassard  v.  May,  152  S.  W. 
665 ;  Dnimm  Comm.  Co.  v.  Core,  47  Tex.  Civ. 
Ak>.  216,  105  S.  W.  843;  Moran  v.  Wheeler, 
87  Tex.  179,  27  S.  W.  54 ;  Southern  Bldg.  A 
Loan  Ass'n  v.  Braclcett,  91  Tex.  44,  40  S. 
W.  719;  Buchanan  v.  Wren,  10  Tex.  Civ. 
App.  500,  80  S.  W.  1077;  Turner  v.  Grobe, 
44  S.  W.  898;  Rotan  t.  Maedgen,  24  Tex. 
Civ.  App.  558,  59  S.  W.  585;  RacoulUat  v. 
Rene,  32  Cal.  450.  It  was  held  by  this  court 
in  Banlc  v.  Chapman,  supra,  following  Wilson 
v.  Denton,  82  Tex.  535,  18  S.  W.  620,  27 
Am.  St  Rep.  908,  that  the  ordinary  rule  of 
constructive  notice,  such  as  putting  a  pur- 
chaser upon  inquiry,  has  no  application  to  a 
purchaser  of  negotiable  paper  for  value  be- 
fore maturity.  In  such  cases  the 'question 
is  one  of  bona  or  mala  fides  only.  If  In 
such  cases  the  purchaser  is  without  notice  of 
facts  sutticleut  to  show  bad  faith  on  his  part, 
he  takes  the  paper  free  from  any  and  all  un- 
disclosed defenses  arising  subsequent  to  the 
notes'  execution.  The  right  here  insisted  by 
defendants  in  error  Is  to  satisfy  their  notes 
out  of  the  land  In  question  to  the  entire  ex- 
clusion of  plaintiffs  In  error.  If  need  be,  thus, 
to  that  extent,  seeking  to  strip  the  notes 
held  by  plaintiffs  In  error  of  all  or  a  ma- 
terial part  of  their  value.  In  this  respect  the 
effect  and  nature  of  the  defense  or  right  as- 
serted is  the  same  as  if  the  attack  was  di- 
rectly upon  the  notes  given  by  W.  F.  Braddy 
and  purchased  by  plaintiffs  In  error. 

[4]  It  was  dlHtlnctly  held  in  Henderson  v. 
Pilgrim,  22  Tex.  464,  and  reaffirmed  in  Moran 
V.  Wheeler,  87  Tex.  179,  27  S.  W.  64,  that 
tl>e  purchase  of  a  vendor's  note  carries  with 
it,  as  an  Incident,  the  lien,  and  that  the 
latter  is  within  our  registration  statutes.  It 
was  said  of  the  note  and  parties  under  con- 
sideration in  the  latter  case: 


"It  was  within  the  power  of  the  plaintiff  to 
have  taken  a  written  assignment  of  the  ven- 
dor's lien,  and  to  have  placed  it  upon  record 
as  the  law  required,  and  thus  to  have  secured 
himself  against  the  acts  of  the  original  owner 
of  the  lien.  The  land  and  mortgage  company 
bad  no  such  opportunity  for  guarding  against 
the  wrong;  and  it  must  be  held  that  be  who 
neglects  the  performance  of  a  duty  enjoined,  or 
the  exercise  of  a  privilege  granted  for  his  se- 
curity, most  Buffer  the  lose,  rathw  than  one 
who  was  not  in  a  position  to  secure  tliat  pro- 
tection." 

These  observations  apply  with  very  potent 
effect  to  the  case  now  before  us.  Defendants 
In  error  had  it  in  their  power  to  require 
written  transfers  to  them  and  to  have  had 
such  transfers  recorded.  Had  they  done  so, 
they  would  have  given  an  unmistakable  no- 
tice to  all  the  world  that  they  were  the  own- 
ers of  and  claiming  the  lien  they  now  assert, 
and  thus  have  rendered  legally  impossible 
any  injury  by  reason  of  fraud  on  the  part 
of  May  Braddy,  or  of  her  agent,  M.  T. 
Braddy,  in  representing  tbat  no  such  lien 
existed.  But,  not  having  done  this  as  it  was 
their  legal  duty  to  do,  we  cannot,  on  the  one 
hand,  in  their  behalf  indulge  mere  Infer- 
ences of  unsatisfactory  character  to  supply 
what  should  have  been  otherwise  plainly 
shown,  and,  on  the  other  hand,  require  of 
plaintiffs  in  error  the  acceptance  of  doubtful 
warnings  which  should  have  formally  aud 
certainly  appeared  upon  the  public  records. 

We  conclude  that  the  judgment  In  favor  of 
Simmons  College  should  not  be  dlsturl>ed. 
but  that,  as  to  plaintiffs  and  defendants  In 
error,  the  Judgment  should  be  reversed,  and 
judgment  here  rendered  for  the  plaintiffs  In 
error  establishing  the  priority  of  their  liens 
over  the  lien  of  defendants  in  error.  Judg- 
ment is  rendered  accordingly. 


ETIIERIDGE  et  al.  v.  CAMPBELL.* 
(No.  7370.) 

(Court    of    Civil    Appeals   of    Texas.      Dallaai 

Oct.    16,    1915.      Rehearing   Denied 

Nov.  20,  1915.) 

1.  CoNTiNUANCB    ^=326 — GBotmna— Absencb 
OF  Witnesses— DiUQENCE. 

The  denial  of  a  continuance  sought  l>ecau8e 
of  the  al>sence  of  witnesses  who  were  outside 
the  state  and  the  proctircDient  of  whose  testi- 
mony would  cost  several  hundred  dollars  was 
uot  erroneous,  wliere  no  diligeuce  was  shown  to 
procure  the  testimoDy  of  such  witnesses,  though 
applicauts  set  up  as  their  excuse  for  want  of  dili- 
gence the  failure  of  the  adverse  party  to  com- 
ply, until  the  case  whs  called  for  trial,  witli  an 
order  requiring  a  bond  for  costs. 

[Ed.  Note. — For  otiier  cases,  see  Continuance, 
Cent.  Dig.  H  74-93;    Dec.  Dig.  <&=2G.] 

2.  Trespass  to  Tst  Tituc  ®=>39— Evidence 
OF  Title— Tbansfer  of  Notes. 

Where,  in  an  action  of  trespass  to  try 
title,  the  question  of  title  depended  on  wliether 
the  former  owners  of  the  property  in.  contro- 
versy had  transferred  vendor's  lien  notes  re- 
tained by  them,  it  appeared  that  several  ypjirs 
had  elapsed,  end  that  positive  evidence  relative 
to  the  details  of  such  transfer  was  not  oDtain- 


tf=»For  other  cases  gee  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  DlgesU  and  Im'.exe* 
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able,  it  was.  not  error  to  admit  the  testimony 
of  a  witness  that  he  was  in  the  emi>loy  of  such 
former  owner  when  it  made  an  assignment  for 
the  benefit  of  creditors,  and  that  he  assisted  in 
preparing  a  statement  of  its  assets,  which  state- 
ment was  Intended  to  be  accurate  and  complete, 
and  that,  to  the  best  of  his  recollection  and  nn- 
derstanding,  the  notes  were  not  among  such  as- 
sets, but  had  been  transferred  by  indorsement 
to  the  person  through  whom  plaintiff  claimed. 

[Ed.  Note.— BV>r  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  I  M ;  Dec.  Dig.  «s»39.] 
8.  Tbespass  to  Tbt  Title  ®=341  —  Titi*  — 

TbANBFEB    or    NOTKS— SufFICIENCT    OF   EVI- 
DENCE. 

B>vidence  in  an  action  of  trespass  to  try 
title,  wherein  the  question  of  title  depended  on 
whether  the  former  owners  of  the  property  bad 
transferred,  prior  to  making  an  assignment  for 
the  benefit  of  creditors,  vendor's  lien  notes  re- 
tained by  them,  held  to  show  that  the  notes 
had  been  transferred. 

[Ed.  Note. — ^For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  fg  62,  63 ;  Dec.  Dig.  «=» 
41.] 

4.  Vendob  and  Pdbchaseb  <8=s>261— Lien- 
Assignment. 

Where  a  deed  reserved  a  vendor's  lien  se- 
enring  the  purchase-money  notes,  and  a  tmst 
deed  authorizing  appointment  of  trustee  was 
executed  as  additional  security,  the  action  of 
the  ^anlor's  successor  in  interest  in  the  land  in 
appointing  a  trustee  and  the  sale  of  the  proper- 
ty under  the  trust  deed  after  the  notes  had  been 
transferred  to  a  third  t>er8on  was  unauthorized 
and  conveyed  no  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  674-«86,  688-695; 
Dec.  Dig.  «=3261.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Trespass  to  try  title  by  L.  W.  Campbell, 
Jr.,  against  I.  O.  Etherldge  and  others. 
From  Judgment  for  plalntUf,  defendants  ap- 
peaL     Affirmed. 

£>therldge,  McCormlck  tc  Bromberg,  of 
Dallas,  for  appellants.  Gilbert  B.  Irish  and 
U  W.  Campbell,  both  of  Dallas,  for  a^ellee. 

RAINEY,  C.  J.  This  Is  an  action  of  tres- 
pass to  try  title  to  recover  lots  1  and  2  In 
block  168,  Dallas  Land  &  Loan  Company's 
addition  No.  3  to  Oak  CUfT,  now  a  part  of 
the  city  of  Dallas.  The  suit  was  instituted 
by  appellee,  and  appellants  filed  a  general 
denial  and  plea  of  not  guilty.  The  cause 
was  tried  by  tbe  court  without  the  Interven- 
tion of  a  jury,  and  a  Judgment  was  rendered 
In  favor  of  appellee,  from  wnldi  this  appeal 
Is  taken. 

[1]  Error  is  assigned  to  the  action  Of  the 
court  in  overruling  appellants'  motion  for 
continnance.  Ttae  suit  was  filed  in  Novem- 
ber, 1913.  At  tbe  December  term,  1913,  an 
order  was  ottered  requiring  appellee  to  give 
a  bond  for  costa  No  action  to  comply  with 
this  order  by  appellee  was  taken  nntll  the 
June  term,  1914,  when  tbe  case  was  called 
for  trial,  when  tbe  apptilee  announced 
ready.  Whereapcm  the  appellant  moved  to 
dismiss  tbe  case  upon  the  ground  that  tbe 
rule  for  costs  had  not  been  complied  with. 
Tberenpbn  the  aiH^ellee  asked  leave  to  be 


permitted  to  comply  therewith,  which  was 
granted  by  the  court,  and  a  sufficient  txmd 
was  thai  filed.  The  court  declined  to  dis- 
miss the  case,  and  appellants  then  orally 
presented  their  motion  for  continuance  for 
the  want  of  the  testimony  of  the  two  Hol- 
lingsworths,  through  whom  appellee  claims, 
by  whom  they  could  show  that  said  lots  had 
been  purchased  by  th«n  for  a  consideration 
in  part  of  deferred  payments,  Wliich  contract 
they  had  abandoned;  that  it  would  cost  sev- 
eral hundred  dollars  to  procure  the  testi- 
mony of  said  parties,  one  of  whom  was  In 
Toronto,  Canada,  and  the  other  in  Atlanta, 
Oa.;  that  appellants  did  not  wish  to  incur 
the  expense  of  procuring  said  testimony  in 
view  of  the  uncertainty  of  appellee  making  a 
cost  bond.  There  was  no  dUlgence  shown 
to  procure  said  testimony,  and  the  delay  by 
appellee  in  complying  with  the  rule  requir- 
ing a  bond  for  costs  la  not  a  sufficirat  ex- 
cuse for  want  of  diligence.  Railway  Co.  v. 
Styr«a,  66  Tex.  421,  1  S.  W.  181. 

In  the  case  Just  cited  it  was  said  by  Mr. 
Stay  ton,  J.,  that: 

"The  pendency  of  a  contest  as  to  the  sufficien- 
cy of  the  affidavit  in  lieu  of  a  cost  bond  was  no 
excuse  for  the  failure  to  use  the  necessary 
means  to  procure  the  evidence,  and,  besides,  ap- 
pellant knew  that  the  appellee  might  comply 
with  tbe  rule  for  costs  at  any  time  by  giving 
tbe  proper  coat  bond." 

T?he  trial  court  did  not  err  in  overruling 
the  motion  for  continuance. 

[i,  3]  The  evidence  shows  that  the  two  lots 
in  controversy  were  on  September  22,  1890, 
deeded  to  the  Holllngsworth  Bros,  by  the 
Dallas  Land  A  Loan  Company,  the  then  own- 
ers, the  consideration  being  $150  cash,  and 
four  notes  executed  by  said  Holllngsworth 
Bros.,  one  for  $100,  payable  in  six  months, 
and  three  for  $250  each,  payable,  respective- 
ly, September  22,  1802,  September  22,  1893, 
and  September  22,  3894,  said  deed  containing 
a  reservation  of  the  vendor's  lien,  and  as 
additional  security  a  deed  of  trust  was  exe- 
cuted to  B.  L.  Snodgrass.  The  deed  was 
signed  by  T.  L.  Mar^lls,  as  president,  and 
E.  L.  Snodgrass,  as  secretary,  of  said  com- 
pany, and  the  same  was  duly  recorded  in 

1890.  The  Holllngsworth  Bros,  never  paid 
said  notes  or  either  of  them,  but  abandoned 
their  contract  and  left  the  state.    On  June  9, 

1891,  the  Dallas  Land  &  Ix>an  Company 
made  to  G.  E.  Bird,  as  assignee,  a  general 
assignment  for  the  benefit  of  creditors.  On 
July  21,  1892,  C.  E.  Bird,  assignee,  deeded 
to  T.  L.  Marsalis  all  of  said  property  then 
held  by  him.  On  July  21,  1910,  Marsalis 
deeded  to  David  Scott  the  land  in  controver- 
sy. Scott  on  August  23,  1010,  deeded  to  I. 
a.  Etherldge.  Marsalis  and  Scott  on  June  2, 
1913,  conveyed  the  lien  and  notes  to  Ether- 
ldge. Snodgrass,  as  trustee  under  the  Hol- 
llngsworth Bros,  deed  of  trust,  resigned,  and 
Etherldge  aptwinted  J.  H.  Addison  as  sub* 
stitute  trustee;    such  substitution  being  au- 
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thorized  by  said  deed  of  trust  On  July  1, 
1813,  Addison  sold  said  lots  at  public  sale, 
and  on  July  16,  1913,  deeded  same  to  I.  Q. 
Etherldge.  On  May  2,  1»12,  HoUlngawortli 
Bros,  deeded  said  lots  to  J.  R.  Campbell, 
and  on  September  23,  1913,  J.  R.  OampbeU 
deeded  to  L.  W.  Campbell,  Jr.  Appellee  also 
holds  a  release  from  George  J.  Bryan,  to 
wbom  It  is  claimed  the  Hollingswortb  Bro& 
notes  were  trtfnsferred. 

As  to  who  owns  the  better  title  in  this  con- 
troversy, we  think,  must  be  determined  from 
the  evidence  tn  relation  to  what  disposition 
was  made  of  the  Holllngsworth  Bros,  notes. 
There  Is  nothing  to  show  that  they  were 
ever  paid  or  In  any  way  settled  by  the  Hol- 
lingswortha  The  deed  from  the  Dallas 
Land  &  Loan  Company  having  reserved  a 
lien  on  the  two  lots  to  secure  the  payment 
of  the  notes,  the  superior  title  remained  In 
said  company,  subject  to  said  notes  being 
paid  or  settled  by  said  company  disposing  of 
them  to  another  party.  There  is  evidence  to 
the  etFect  that  these  lots  were  included  in 
another  tract  traded  to  one  Oeorge  J.  Bryan 
by  the  Dallas  Land  &  Loan  Company,  and 
in  said  transaction  with  Bryan  tibe  Holllngs- 
worth notes  were  settled.  James  A.  Mc- 
Aleer,  who  at  that  time  was  a  bookkeeper, 
cashier,  and  general  office  man  of  the  Dallas 
Land  &  Loan  Company,  testified  as  follows: 

"I  remember  the  occasion  when  the  Dallas 
Land  4c  Loan  Company  made  an  assignment  for 
the  benefit  of  its  creditors.  1  was  in  its  em- 
ploy at  that  time.  The  schedule  of  the  assets 
and  liabilities  of  that  company  was  prepared 
in  its  office  by  Mr.  E.  Lw  Snodgrass  and  myself. 
We  prepared  it  with  the  Intention  of  having  it 
strictly  accurate.  E.  L.  Snodgrasa  was  then 
the  secretary  of  that  company.  He  lives  in  Dal- 
las now.  He  did  the  principal  work  of  prepar- 
ing this  schedule.  I  assisted  him.  I  bad  charge 
of  the  notes  that  belonged  to  the  Dallas  Land  & 
Loan  Company.  I  had  cbai^  of  the  cash  and 
the  books,  I  have  seen  the  schedule  of  the  as- 
sets and  liabilities  on  on»  or  two  occasions  on 
record  at  the  courthouse.  I  believe  this  schedule 
was  accurate,  and  that  it  contained  all  the  as- 
sets and  liabilities  of  the  company.  Some  seven 
or  eight  years  ago  I  had  an  idea  of  buying  those 
HoUingswortb  notes  if  I  could  6nd  the  owner, 
but  I  could  not  find  the  owner.  I  did  not  know 
where  he  was,  and  no  one  seemed  to  know  where 
he  was;  and  I  went  to  the  courthouse  to  see 
if  these  notes  on  the  lots  were  listed  in  the 
schedule,  abd  whether  those  notes  were  shown 
as  standing  against  the  property  at  the  time. 
I  found  no  record  of  those  notes  in  the  sched- 
ule." 

Being  asked  whether  he  was  prepared  to 
state  whether  he  bad  any  recollection  on  the 
subject  or  not  as  to  why  the  notes  were  not 
listed,  the  witness  responded: 

"  'My  recollection  of  the  transaction  was  that 
that  property  where  the  Holllngsworth  lots 
were  situated  was  a  part  of  the  acreage  convey- 
ed to  Geo.  J.  Bryan,  and  there  was  a  settlement 
with  Geo.  J.  Bryaa  m  that  sale  or  purchase  with 
reference  to  the  lots  we  had  sold  out  of  it,  and 
in  that  settlement  I  believe  that  those  notes 
and  the  cash  received  on  those  lots  had  been  ac- 
counted for  to  him.' "  "As  to  whether  or  not 
there  was,  in  fact,  the  settlement  I  have  just 
mentioned  between  Dallas  Land  &  Loan  Com- 
pany and  Geo.  J.  Bryan  on  his  purchase  of  that 
part  of  the  third  addition,  will  say  the  settle- 


ment—I  saw  it  being  prepared,  and  it  was  pie- 
pared  in  writing  or  in  figures.  That  was  a 
statement  made  m  figures.  That  statement  was 
made  upon  the  basis  of  the  amount  of  money 
coming  to  the  Dallas  Land  &  Loan  Company 
from  Geo.  J.  BryaiK  Being  asked  to  state  if 
he  remembered  just  what  that  statement  con- 
sisted  of,  and  who  prepared  it  as  nearly  as  he 
could  remember,  the  witness  responded:  'My 
recollection  is  that  the  instrument  was  prepared 
— the  figures  were  prepared  by  Bryan  T.  Barry 
and  T.  L.  Marsalis,  and  passed  over  to  me  for 
entry  on  the  books.'  Q^e  statement  was  made 
showing  the  amount  of —  to  show  the  amount 
of  the  balance  to  be  paid  by  Geo.  J.  Bryan  after 
he  had  been  given  credit  on  the  purchase  money 
for  the  amount  of  money  and  notes  on  certain 
lots  which  had  been  sold  prior  to  the  acreage, 
-is  to  what  became  of  the  Holllngsworth  notes, 
my  recollection  and  understanding  was  that  they 
were  turned  over  to  Geo.  J.  Bryan  by  indorse- 
ment. As  to  what  was  done  with  the  Holllngs- 
worth notes,  my  memory  at  this  time  would  not 
enable  me  to  swear  definitely  what  was  done 
with  them.  I  have  merely  stated  my  recollec- 
tion as  to  what  was  done  at  the  time,  and  which 
I  believe  to  be  true.  That  recollection  is  that 
the  HoUingsworth  notes  were  turned  over  to 
Geo.  J.  Bryan  in  a  settlement  of  the  account, 
coming  from  him  to  the  Dallas  Land  &  Loan 
Company,  and  giving  him  as  a  credit  upon  that 
amount.  My  recollection  is  that  for  six  months 
prior  to  the  time  of  the  assignment  made  by  the 
Dallas  Land  &  Loan  Company,  on  or  about  the 
Ist  of  January,  1891,  that  company  was  in- 
solvent. I  can  give  no  reason  for  that,  and  it 
was  that  the  officials  of  the  Dallas  Land  &  Loan 
Company,  the  president,  had  been  considering 
about  that  time  the  advisability  of  making  an  as- 
signment, and  put  it  off  as  long  as  he  could. 
At  that  time  the  company  was  struggling  and 
borrowing  money,  but  I  would  not  say  that  it 
wag  insolvent  at  the  time,  but  it  was  in  a  shaky 
condition.  It  was  then  borrowing  money  and 
struggling  along.  At  that  time  attempts  were 
made  to  sell  land  belonging  to  the  company  then 
known  as  the  Midway  addition,  and  now  known 
as  Rosemont,  Winnetka,  and  the  Annex.  There 
were  300  acres,  and  a  vigorous  attempt  was 
made  to  sell  it  in  order  to  procure  money  for  the 
upholding  of  the  business  of  the  Dallas  Lcmd  & 
Loan  Company.  With  reference  to  what  the 
company  was  doing  in  the  matter  of  its  ven- 
dor's lien  notes  along  the  same  time,  will  say 
there  was  a  constant  attempt  to  keep  up  the 
sale  of  the  vendor  lien  notes,  which  was  general- 
ly fairly  successful  until  the  financial  crisis, 
caused,  I  believe,  by  the  failure  of  Baring  Bros. 
about  that  time,  whidi  caused  a  stringency  of 
money,  and  it  became  almost  impossible  to  sell 
vendor  lien  notes  then." 

This  testimony  was  objected  to  by  the  ap- 
pellants. Under  the  circumstances  of  this 
case,  the  length  of  time  that  had  elapsed, 
etc.,  the  court  did  not  err  In  admitting  the 
testimony.  Taking  said  testimony  as  true. 
with  the  further  testimony  that  they  were  not 
scheduled  in  the  assignment  made  by  the 
company  for  the  benefit  of  creditors,  and 
were  not  mentioned  or  specified  tn  the  deed 
by  the  assignee.  Bird,  conveying  the  prop- 
erty back  to  Marsalis,  we  conclude  that  said 
notes  had  passed  out  of  the  possession  of 
said  Land  &  Loan  Company. 

[4]  If  said  company  had  disposed  of  said 
notes,  the  most  that  can  be  said  of  title  in 
them  is  that  it  was  held  in  trust  for  the  own- 
ers of  said  notes,  and  the  transfer  of  the 
lien  and  notes  by  Marsalis  and  Scott  to  Sth- 
eridge  conveyed  no  title  to  the  land,  or  the 
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notes,  and  the  appointment  by  Btherldge  of 
Addison  as  trnstee  and  the  sale  nnder  the 
trust  deed  was  unauthorized  and  conveyed 
no  title  to  the  land.  If  the  said  notes  had 
been  transferred  to  Bryan,  as  the  evidence 
Indicates,  under  his  release  in  favor  of  the 
Hollingsworth  Bros,  of  his  interest  therein, 
as  Hollingsworth  Bros,  deeded  to  Campbell 
the  lots  in  controversy,  Campbell  has  the 
better  title,  and  the  trial  court  did  not  err 
in  so  holding. 
The  Judgment  is  affirmed. 


FIRST  NAT.  BANK  OF  PLAINVIBW  et  aL 
V.  McWHOBTBB  et  al    (No.  839.) 

(Court  of  C!ivil  Appeals  of  Texas.     AmariUot 
Nov.  6,  1916.) 

1.  Husband  and  Wrra  «=»257— Win's  Sep- 
ABATE  Estate — Community  Pbopkbtt. 

Kev.  St.  1911,  art.  4621,  as  amended  in 
1913  (Acts  33d  Leg.  c.  32,  S  1  [Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4621]),  providing  that 
all  property  of  either  spouse  acquired  before 
marriage  and  afterwards  by  gift,  devise,  or  de- 
scent, as  also  the  increase  of  all  lands  so  ac- 
quired shall  be  the  separate  property  of  the 
spouses,  although  the  wife  shall  have  the  sole 
management,  control,  and  disposition  of  her 
separate  property  during  marriage,  provided  the 
husband  joins  in  the  manner  prescribed  by  law 
in  the  conveyance  of  her  separate  real  estate, 
and  Rev.  St.  1911,  art.  4622  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4622),  providing  that 
all  property  acquired  by  either  the  husband  or 
wife  during  marriage,  except  that  which  is  the 
separate  property  of  either  one  or  the  other, 
shall  be  deemed  the  common  property  of  both, 
and  during  coverture  be  disposed  of  by  the  hu»- 
band  only,  do  not  change  the  rule  that  proper- 
ty acquired  during  coverture  from  the  use  of 
the  wife's  separate  property  becomes  tiie  prop- 
erty of  the  community. 

[Ed.  Note.— For  other  cases,  see  Husband  and 

wife,  Cent.  Dig.  §§  643-552;    Dec  Dig.  «=> 
267.1 

2.  FRAnnuLENT   Conveyances  «=»137— Con- 
veyance BY  Husband  to  Wife. 

tinder  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  3968,  providing  that  no  gift  of  any  goo<1s 
or  chattels  shall  be  valid  unless  by  deed  or  will 
duly  acknowledged,  or  imless  actual  possession 
shall  have  come  to  and  remained  with  the  donee, 
or  some  one  claiming  under  him,  grass  seed  rais- 
ed by  a  wife  upon  her  separate  real  estate  will 
not  be  considered  as  against  the  husband's  cred- 
itors, to  have  been  a  pift  to  her  by  her  husband, 
where  actual  possession  thereof  was  not  given 
to  the  wife. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  432-437;  Dec.  Dig. 
«=al37.] 

8.  Tbial  «=>140— Questions  of  Fact — Cbed- 

IBIUTY  or  Witnesses. 

A  case  wholly  dependent  upon  uncorrobo- 
rated testimony  of  a  party  interested  in  the 
litigation,  though  unopposed  by  other  witness- 
es, is  for  the  jury,  and  they  have  the  right  to 
weigh  the  credibiUty  of  the  witness. 

[Fd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  334,  335 ;   Dec.  Dig.  <8=3l40.] 

4.   Evidence  ®=»317  — Evidence   Based  on 
Heabsay. 

In  trover  by  a  wife  for  grass  seed  seized  for 
ber  husband's  debts,  evidence  by  plaintiff  as  to 
the  value  of  such  seed,  based  upon  information 


received  by  her  through  others,  was  inadmissible 
as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  IS  1174-1192;  Dec.  ±)ig.  «=>317;] 

5.  Evidence  <3=>143  —  Admissibiutt  —  Mab- 

KET  Values. 

In  trover,  testimony  as  to  market  value  of 
certain  grass  seed  was  inadmissible  as  being  too 
wealt  to  be  considered,  where  the  witness  based 
his  estimate  on  the  value  of  seed  which  had 
passed  inspection  by  a  seed  association,  and  the 
record  showed  that  the  seed  in  question  had  not 
gamed  that  standard,  and  the  witness  admitted 
on  cross-examination  that  he  was  not  familiar 
with  the  situation  at  that  time,  had  not  known 
of  any  sales,  and  had  been  too  busy  to  give 
the  matter  any  thought. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  424,  426-428;   Dec.  Dig.  «=>143.i 

Appeal  from  District  Court,  Lubbock  Coun- 
ty; W.  R.  Spencer,  Judge. 

Action  by  Kate  H.  McWhorter  and  others 
against  the  First  National  Bank  of  Plain- 
view,  Tex.,  and  others,  in  trover  and  conver- 
sion for  grass  seed.  Judgment  for  plaintlfts, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Mathes  &  WllUams,  of  Plalnvlew,  and  J. 
B.  Vickers  and  Benson  &  Spencer,  all  of  Lub- 
bock, for  appellants.  Bean  &  Klett  and  W. 
H.  Bledsoe,  all  of  Lubbock,  for  appellees. 

HENDRICKS,  J.  In  1918,  B.  O.  McWhor- 
ter, the  husband  of  Kate  H.  McWhorter,, was 
Indebted  to  the  appellant  the  First  National 
Bank  of  Plalnvlew,  as  surety  upon  two 
promissory  notes.  In  an  amount  between  $9,- 
(KX)  and  $10,000.  In  September,  1914,  the 
bank  sued  B.  O.  McWhorter  upon  the  notes 
and  caused  the  levy  of  a  writ  of  attach- 
ment upon  certain  Sudan  grass  seed.  This 
litigation  Is  an  independent  suit  of  the  hus- 
band, with  the  wife,  Kate  H.  McWhorter, 
In  trover  and  conversion  for  the  value  of  the 
seed,  alleging  that  It  was  the  separate  prop- 
erty of  Mrs.  McWhorter,  and  that  the  same 
was  not  liable  for  the  debts  of  B.  O.  Mc- 
Whorter. The  court  peremptorily  instructed 
the  jury  that  the  seed  constituted  the  sep- 
arate property  of  the  wife,  leaving  the  ques- 
tion of  value  only  for  the  consideration  of 
the  jury,  which  they  assessed  at  $9,380.25, 
afterwards  reduced  by  remittitur  In  the  sum 
of  $1,810. 

Both  parties  treat  the  real  estate  upon 
which  the  Sudan  seed  was  raised  as  the 
separate  property  of  the  wife;  and  the  un- 
derstanding between  the  husband  and  wife, 
by  virtue  of  which  the  latter  claims  she  acs- 
quired  the  Sudan  seed  as  her  separate  prop- 
erty. Is  testified  to  as  follows,  the  substance 
of  which  we  reproduce: 

Mr.  McWhorter  had  a  little  farm  up  there.  I 
also  had  one.  He  said  to  me  one  day,  "Mattie, 
I  think  I  shall  rent  the  farm  this  year."  I  said, 
"No,  that  I  did  not  want  mine  rented,  that  I 
might  farm  my  own,"  and  that  I  wanted  to 
plant  It  in  Sudan  seed.  He  agreed  to  finance 
it  for  me;  and  I  told  him  that  I  would  have 
the  boys  (meaning  their  children)  properly  work 
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the  ground  as  much  as  possible,  "and  agreed  to 
put  It  in  cultivation  for  my  own  benefit."  He 
purchased  the  seed  for  planting  and  I  had  an 
agreement  that  later,  when  the  seed  were  sold, 
"I  would  keep  a  memorandum  of  what  he  was 
out  on  the  seed  and  the  entire  crop  and  when 
I  sold  it  I  would  repay  him."  I  bad  a  man  to 
plow  the  land  and  get  it  in  shape  to  plant,  and 
my  two  sons  cultivated  it.  I  agreed  to  pay 
the  older  boy  $20  per  month  and  the  smaller 
boy  $10,  to  be  paid  to  them  when  the  seed  was 
sold.  Mr.  McWhorter  showed  the  boys  how  to 
manage  the  crop,  and  a  few  times  went  to  the 
field  for  that  purpose,  but  never  worked  the 
same.  When  the  seed  was  thrashed,  I  had  it 
brought  to  the  house,  placed  in  a  small  garage 
upon  the  place;  and,  when  the  crop  was  grow- 
ing, I  had  it  looked  after  with  a  view  of  hav- 
ing it  entered  in  the  Sudan  Seed  Association, 
and  also  had  the  same  inspected  by  the  inspec- 
tors at  the  Experimental  Farm,  and  instructed 
my  son  to  join  the  association  so  that  the  seed 
could  be  sold  by  it;  and  after  the  seed  was 
thrashed,  and  before  I  had  put  it  into  the  as- 
sociation, it  was  levied  upon  before  the  associa- 
tion building  was  ready  for  the  reception  of  the 
seed. 

The  busband  did  not  testify  in  the  case. 

The  appellant  bank  assigns  that  the  conrt 
erred  in  peremptorily  instructing  the  jury  to 
find  that  the  seed  was  the  separate  prop- 
erty of  the  wife,  and  under  the  assignments 
the  following  propositions  are  presented: 

"The  credibiUty  of  the  witness  is  a  question 
for  the  jury,  and  it  was  error  for  the  court  to 
assume  the  truthfulness  of  plaintiff  Kate  H, 
MoWhorter's    unsupported    testimony.    •    •    • 

"The  undisputed  evidence  shows  that  the  said 
seed  were  produced  by  the  labors  of  the  hus- 
band and  wife,  and  their  minor  children,  and 
the  mere  agreement  between  the  husband  and 
wife,  before  the  seed  was  planted,  could  not  have 
the  effect  of  changing  the  law  of  marital  prop- 
erty rights.    •    •    •» 

[1]  At  the  threshold  of  the  case  appellee 
presents  an  exposition  of  the  amended  acts 
of  1913  to  article  4621,  with  reference  to  the 
rights  of  married  women,  insisting  that  on 
account  of  the  change  of  the  law  there  is  a 
change  of  the  title  of  this  character  of  pr(^ 
erty.  Under  this  act,  as  formerly,  all  prop- 
erty, real  and  personal,  of  either  spouse,  ac- 
quired before  marriage,  and  afterwards,  by 
gift,  devise,  or  descent,  "as  also  the  increase 
of  all  lands  thus  acquired,"  shall  be  the 
separate  property  of  the  spouses.  T^is 
amendment  does  say : 

"During  marriage  •  •  •  the  wife  shall 
have  the  sole  management,  control  and  disposi- 
tion of  her  separate  property,  both  real  and 
personal,"  provided  the  husband  joins  in  the 
manner  prescribed  by  law  for  the  conveyance  or 
incumbrance  of  her  separate  real  estate:  "and 
the  joint  signature  of  the  husband  and  wifi; 
shall  be  necessary  to  a  transfer  of  stocks  and 
bonds  belonging  to  her  or  of  which  she  may  be 
given  control  by  this  act." 

It  further  says: 

"Neither  the  separate  property  of  the  wife, 
nor  the  rents  from  the  wife's  separate  real  es- 
tate, nor  the  interest  on  bonds  and  notes  bo- 
longing  to  her,  nor  dividends  on  stocks  owned 
by  her,  nor  her  personal  earnings,  shall  be  sub- 

i'ect  to  the  payment  of  debts  contracted  by  the 
lusbaud." 

Article  4622,  following  4621,  Just  quoted 
from,   provides,   as   before,  that: 

"All  property  acquired  by  either  the  husband 
or  wife  during  marriage,  except  that  which  is 


the  separate  pnqterty  of  either  one  or  the  other, 

shall  he  deemed  the  common  property  of  the 
husband  and  wife,  and  during  coverture  may  be 
disposed  of  by  the  husband  only,"  with  the  addii- 
tion,  "provided,  however,  the  personal  earnings 
of  the  wife,  and  rents  from  the  wife's  real  es- 
tate, the  interest  on  bonds  and  notes  belonging 
to  her  and  dividends  on  stocks  owned  by  her 
shall  be  under  the  control,  management  and  dis- 
position of  the  wife  alone,  subject  to  the  provi- 
sions of  article  4621,  as  hereinabove  written." 

Of  course,  if  you  start  with  the  assumption 
that  this  statute  makes  the  products  raised 
upon  the  wife's  teal  estate  the  sQtarate 
property  of  the  wife,  instead  of  community 
property,  this  case  is  ended  in  favor  of  the 
wife;  but  we  are  unable  to  give  the  statute 
the  interpetatlon  suggested.  If  It  were  not 
for  the  settled  channels  of  the  law,  dug  deep 
by  successive  interpretations  heretofore 
made,  the  question  might  at  least  become  de- 
batable. The  statute  does  give  the  wife  the 
management,  control,  and  disposition  of  her 
real  property,  provided  that  the  husband, 
when  it  comes  to  the  disposition.  Joins  in 
the  conveyance;  and,  if  he  should  refuse 
to  join  under  article  4621,  the  district  court, 
upon  satisfactory  proof  that  the  conveyance 
would  be  advantageous  to  her  interest, 
may  grant  her  the  permission  to  convey.  To 
give  the  wife  the  management  and  control 
of  the  real  estate,  and  not  give  her  the  real 
incidents  and  fruits  of  that  control,  might, 
in  an  ethical  sense,  appear  contradictory ; 
and  though  it  has  appeared  to  a  great  many 
in  this  state  that  the  con.struction  that,  al- 
though the  thing  itself  may  be  separate  prop- 
erty, but  that  which  grows  out  of  it  and  is 
produced  upon  it  and  which  makes  property 
really  beneficial  is  community,  is  an  incon- 
gruous interpretation;  but  the  Supreme 
Court  of  this  state  has  placed  the  same  up>on 
what  it  has  conceived  a  broader  ground,  as 
to  the  meaning  of  the  old  statute  and  the 
result  of  the  community  partnership,  and  the 
presumed  labors  of  each  between  husband 
and  wife.  In  the  early  case  of  De  Blane  v. 
Lynch,  23  Tex.  29,  where  it  was  held  that 
crops  grown  upon  the  separate  property  of 
the  wife,  and  by  the  labor  of  her  slaves, 
were  community  property,  the  Supreme 
Court  said: 

"The  principle  which  lies  at  the  foundation  of 
the  whole  system  of  community  property  is  that 
whatever  is  acquired  by  the  joint  efforts  of  the 
husband  and  wife  shall  be  their  common  prop- 
erty. *  •  •  It  is  true  that  in  a  particular 
case  satisfactory  proof  might  be  made  that  the 
wife  contribute!  nothing  to  the  acquisitions; 
or,  on  the  other  hand,  tfaat  the  acquisitions  of 
property  were  owing  wholly  to  the  wife's  indoa- 
try.  But  from  the  very  nature  of  the  maniase 
relation  the  law  cannot  permit  inquiries  into 
such  matters.  The  law  therefore  conclusively 
presumes  that  whatever  is  acquired,  except  by 
gift,  devise,  or  descent,  or  by  the  exchange  of 
one  kind  of  property  for  another  kind,  is  ac- 
quired by  their  mutual  industry.  If  a  crop  is 
made  by  the  labor  of  the  wife  s  slaves,  on  the 
wife's  land,  it  is  community  property,  becaase 
the  law  presumes  that  the  husband's  skUl  or 
care  contributed  to  its  production ;  or  that  he, 
in  some  other  way,  contributed  to  the  common 
acquisitions." 
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It  way  be  that  on  account  of  tbe  wife's 
management  and  control  of  her  separate  real 
estate  tbe  presumption  tbat  the  husband's 
labor  or  skUl  contributed  to  tbe  production 
of  tbe  crops  grown  thereupon  might  not  pre- 
vail, but  the  presumption  that  he  still  con- 
tributes to  the  common  acquisitions  and  the 
community  partnership,  in  a  general  sense, 
of  course,  prevails,  article  4622,  as  amended 
by  the  Legislature  of  1913,  still  says  that 
all  property  acquired  by  the  husband  or  wife 
during  marriage  shall  be  deemed  the  common 
property  and  during  tbe  coverture  may  be 
disposed  of  by  tbe  husband  only;  and  ar- 
ticle 4621,  as  amended,  still  prescribes  that 
tbe  property  acquired  only  by  gift,  devise,  or 
descent,  constitutes  tbe  separate  ivoperty 
of  each.  Hence  tbe  status  of  tbe  title  of 
the  common  property,  and  of  the  separate 
property  by  gift,  devise,  or  descent,  we  think 
nnder  this  statute  continues  to  remain  the 
same.  It  would  have  been  easy  for  the 
Iieglslature  to  have  said  that  the  "Increase" 
of  separate  real  estate  stiall  include  tbe 
products  grown  upon  the  same  without  leav- 
ing It  to  a  strained  construction  by  the 
courts  to  abrogate  tbe  settled  rule  imbedded 
in  tbe  law  by  many  decades  of  interpreta- 
tion. The  court  of  the  Second  district  has 
in  effect  given  the  amended  statute  the  same 
interpretation  as  we  give  it  Tannehlll  v. 
TannehlU,  171  S.  W.  1050;  Scott  v.  Scott, 
170  S.  W.  273. 

[21  As  to  tbe  issue  whether  the  transac- 
tion constituted  a  gift,  It  Is  tbe  law  of  this 
state  that  the  question,  whether  particular 
property  is  separate,  or  community,  must  de- 
vead.  uix>n  the  existence  or  nonexistence  of 
the  facts,  which  by  the  rules  of  law  give 
character  to  It,  and  not  merely  upon  the  stip- 
ulations of  tbe  parties  that  it  shall  belong 
to  one  class  or  the  other.  Kellett  v.  Trice,  95 
Tex.  160,  66  S.  W.  51.  Justloe  WllUams  said 
In  that  case: 

"It  has  been  held  in  several  cases  that  the 
husband  and  wife  cannot,  by  their  mere  agree- 
ments, alter  the  character  given  to  property  by 
the  law  acting  npon  the  facts  under  -which  it  is 
acquired.  Cox  v.  Miller,  54  Tex.  27;  Green 
V.  Ferguson,  62  Tex.  529.'' 

He  also  said: 

"It  is  true  that,  in  the  acqnisition  or  after- 
wards, the  husband  may  give  to  the  wife  all  his 
interest  in  property,  and  thus,  by  gift,  make 
it  bers;  but  at  last  this  would  be  true  only  be- 
cause the  facts  defined  in  the  law  exist  and  the 
separate  right  is  derived  through  a  gift,  the  hus- 
band Iiaving  fuU  power  over  the  community  es- 
tate." 

If  tbe  products  of  Mrs.  McWhorter's  farm 
are  prima  facie  community  property,  the  ae- 
quisition  of  title  of  the  husband's  half  inter- 
est most  have  been  a  gift,  otherwise  the 
title  remained  in  the  community ;  and,  if  the 
record  in  this  instance  does  not  conclusive- 
ly prove  a  gift,  the  trial  court  necessarily 
erred  in  his  peremptory  instruction. 

"No  gift  of  any  goods  or  chattels  shall  I>e  val- 
id unless  by  deed  or  will,  duly  acknowledged  or 
proven  up  and  recorded,  or  unless  actual  pos- 


session shall  have  come  to,  and  remained  with, 
the  donee   or  some  one  claiming  under  him. 
Article  3968,  Vernon's  Sayles'  Rev.  Civil  Stat- 
utes. 

This  statute  precludes  symbolical  or  con- 
structive possession;  actual  possession  must 
come  to,  and  remain  with,  the  donee  or  some 
one  claiming  under  him.  Love  v.  Hudson,  24 
Tex.  Civ.  App.  377,  59  S.  W.  1127 ;  Eadrldge  v. 
McDow,  132  S.  W.  618.  We  are  not  deciding 
that  acts  of  control  and  manifestations  of 
ownership  over  articles  in  heavy  bulk  would 
not  constitute  actual  possession,  if  the  other 
elements,  intention  to  give,  and  relinquiiih- 
ment  by  the  donor  of  dominion  over  the  prop- 
erty to  tbe  donee,  are  shown.  It  is  elemen- 
tary that  an  unexecuted  parol  promise  to  give 
Is  void.  It  is  the  fact  of  delivery  and  relin- 
quishment of  dominion  that  converts  the  un- 
executed and  revocable  purpose  to  give  into  a 
complete  gift.  If  the  products  of  the  farm, 
which  are  to  be  severed,  constitute  the  com- 
munity property,  it  cannot  be  doubted  that  at 
least,  after  severance,  tbe  husband  liad  tbe 
management,  control,  and  disposition  of  such 
products,  and  it  is  equally  true  that  such 
products  would  be  "chattels"  within  the 
statute  quoted.  Hence  the  intention  of  tbe 
husband  to  give,  and  tbe  delivery  by  him 
into  the  actual  possession  of  tbe  wife,  must 
be  conclusively  shown  to  take  a  case  of  this 
character  from  tbe  Jury. 

In  tbe  case  of  Little  v.  Birdwell,  21  Tex. 
609,  73  Am.  Dec.  242,  our  Supreme  Court, 
quoting  from  tbe  Alabama  Supreme  Court, 
said: 

"Verlud  sales  and  gifts,  between  husband  and 
wife,  ought  not  to  be  admitted,  unless  on  clear 
and  satisfactory  proof  that  the  property  was  di- 
vested out  of  the  vendor,  and  vested  in  the 
vendee." 

It  may  be  that  tbe  true  rule  in  such  cases 
Is  that  such  proof  la  that  character  of  evi- 
dence, which,  in  order  to  be  conclusive, 
leaves  no  room  for  ordinary  minds  to  debate 
as  to  tbe  Inference  to  be  deduced.  Lord  v. 
Insurance  Co.,  95  Tex.  216,  66  8.  W.  290,  66 
L.  R.  A.  596,  98  Am.  St  Rep.  827,  where  a 
brother  gave  bis  sister  an  insurance  policy. 
The  Jury  in  this  case  would  have  bad  tbe 
right  to  weigh  tbe  relationship  of  the  par- 
ties, the  fact  that  tbe  wife,  vitally  interested 
in  the  litigation,  is  testifying  on  the  main 
issue  in  tbe  cause,  and  that  tbe  husband's 
testimony  is  neither  offered  nor  its  absence 
excused ;  and  to  further  consider  whether 
the  arrangement  or  agreement  testified  to 
by  her  was  merely  an  attempt  to  change  the 
status  of  community  into  separate  property, 
without  including  the  idea  of  a  gift,  wlilcb 
would  be  void  under  tbe  decisions  cited  and 
quoted  from.  W!hen  she  informed  her  bus- 
band  that  if  be  would  finance  the  crop  and 
that  she  would  superintend  it  employ  tbe 
boys  to  cultivate  it,  and  reimburse  him  out 
of  the  crop,  tbe  crop  to  be  hers,  we  are  un- 
able to  say  that  such  an  agreement  conclu- 
sively exhibits  an  Intention  to  give — a  psre 
benefaction  upon  tbe  part  of  the  husband — 
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even  with  the  aid  of  the  testimony  that  the 
Increase  of  other  separate  property  was  con- 
sidered her  property;  nor  do  we  think  that 
the  testimony  by  her  of  her  acts  conclusively 
shows  that  the  seed  was  actually  delivered 
Into  the  possession  of  the  wife. 

"A  mere  intention,  or  naked  promise  to  give, 
without  some  act  to  pass  the  property,  is  not  a 
gift.  There  exists  the  locas  penitentise  so  long 
as  the  gift  is  incomplete  and  left  imperfect  in 
the  mode  and  manner  of  making  it.  *  *  * 
The  donor  must  part,  not  only  with  the  posses- 
sion, but  with  the  dominion  of  the  property." 
Chevallier  v.  Wilson,  1  Tei.  p.  161. 

[3]  The  conrts  of  this  state  have  establish- 
ed the  principle  that  a  case  wholly  depend- 
ent upon  the  uncorroborated  testimony  of  a 
party  Interested  in  the  litlgration,  thou^ 
unopposed  by  other  witnesses.  Is  for  the  Jury, 
and  they  have  the  right  to  weigh  the  credi- 
bility of  the  witness.  Rayner  v.  Posey,  173 
S.  W.  249,  and  numerous  cases  cited,  includ- 
ing one  by  the  Supreme  C!ourt  of  the  United 
States.  There  may  be  exceptions  to  this 
rule,  but  we  believe  the  general  rule  would 
apply  to  the  character  of  case  manifested 
in  this  record. 

The  trial  court  erred  In  the  peremi>tory 
Instruction. 

[4]  The  appellant  also  assigns  error  to  the 
action  of  the  court  In  permitting  the  testi- 
mony of  Mrs.  McWhorter,  on  the  market 
value  of  the  Sudan  seed.  The  biU  of  excep- 
tions we  find  as  the  basis  of  this  assign- 
ment Is  one  which  exhibits  testimony,  in  ef- 
fect, that  she  had  endeavored  to  keep  posted 
as  to  the  value  of  Sudan  seed,  and  bad  been 
making  investigations  and  Inquiries  with  ref- 
erence to  the  value,  and  had  heard  the 
matter  "discussed,"  and  believed  that  she 
knew  as  much  aboat  it  as  any  lady  could 
know.  What  the  "discussions"  were  In  re- 
gard to  yalue — whether  between  parties  of- 
fering to  sell  or  purchase,  witnessed  by  her 
first  hand,  or  whether  they  were  mere  spec- 
ulative opinions  of  others — ^is  not  shown  on 
cross-examination.  To  pass  upon  a  close 
question  of  qualification  as  presented  by  this 
bill  Is  unnecessary,  for  the  reason  that  a 
cross-examination  of  the  witness  (not  shown 
In  the  bill)  discloses  that  all  she  knew  about 
the  market  value  Is  what  she  heard  other 
people  say,  which  Is  the  serious  complaint 
of  appellant,  t>ut  with  no  further  objection 
to  the  testimony,  or  motion  to  strike,  pre- 
sented. If  the  witness  had  no  iwrsonal 
knowledge  of  the  value  of  the  seed,  but  her 
opinion  was  based  merely  upon  what  others 
Informed  her  as  to  the  value  of  the  same, 
the  testimony  is  based  upon  the  unaccredit- 
ed statements  of  others,  and  is  hearsay. 
Such  testimony  with  such  basis  Is  Improper. 
Railway  v.  Maddoz,  76  Tex.  306,  12  S.  W. 
816;  Railway  v.  Amett,  40  Tex.  Cir.  App. 
78,  88  S.  W.  448 ;  Railway  v.  Crowley  (Civ. 
App.)  88  S.  W.  342 ;  Railway  Co.  v.  Hughes, 
44  Tex.  Civ.  App.  137,  98  S.  W.  410;  Wig- 
more  on  Evidence,  vol.  1,  8  719,  pp.  916,  916. 


r*]  The  testimony  of  the  witness  Corey,  on 
market  valne,  assailed  by  appellant,  was 
Improper.  We  Interpret  his  testimony  of 
value  as  having  been  based  upon  the  value 
of  seed  which  had  passed  infection  and  was 
entitled  to  admission  in  the  Sudan  Grass 
Seed  Association,  under  the  rules  of  that  as- 
sociation, which  he  said  was  worth  60  cents 
per  pound.  This  record  does  not  show  that 
this  seed  had  gained  that  standard.  He  fur- 
ther said,  on  cross-examination,  that  be  was 
not  familiar  with  the  situation  at  that  time, 
and  that  he  had  not  known  of  any  sales,  and 
had  been  too  busy  to  give  that  matter  any 
thought. 

We  are  not  holding  the  testimony  improper 
because  he  had  no  personal  knowledge  of 
sales ;  a  witness  may  acquire  some  knowl- 
edge of  market  valne  from  competent  sourc- 
es of  Information  without  direct  knowledge 
and  without  the  charge  of  hearsay.  Wig- 
more  on  Evidence,  supra.  But  this  testimony 
Is  too  weak  to  be  considered. 

The  solution  of  the  questions  in  regard  to 
the  Inadequacy  of  the  pleadings  and  the 
burden  of  proof,  as  bearing  upon  the  Issne 
of  the  gift  by  the  husband  to  the  wife.  In 
violation  of  the  rights  of  creditors,  probably 
becomes  academic  in  view  of  the  reversal, 
as  tJie  record  upon  another  trial,  and  the  case 
by  its  development,  will  probably  be  dif- 
ferent. 

The  cause  is  reversed  and  remanded  for  a 
new  trial. 


AHEARN  V.  STATE.     (No.  3691.) 

(Cioort  of  Criminal  Appeals  of  Texas.    Oct  27, 

1915.    On  Motion  for  Rehearing, 

Nov.  24,  1916.) 

HOMICIOE  «=>49— MUBDEB— Maitslauohteb. 

That  decedent  odled  accused  a  bastardly 
■on  of  a  bitch  did  not  raise  the  issue  of  man- 
slaughter, on  the  theory  that  the  language  was 
insulting  towards  accused's  mother,  though  ac- 
cused testified  that  he  shot  decedent  because  of 
the  insulting  remark. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §  73;   Dec.  Dig.  <3=»49.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Robert  Ahearn  was  convicted  of  murder, 
and  he  appeals.  Affirmed,  and  motion  Cor 
rehearing  overruled. 

W.  W.  Nelms,  of  Dallas,  for  appellant  C. 
C.  McDonald,  Asst  Atty.  Oen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  I4)peals 
from  a  conviction  of  the  murder  of  Robert 
Bums,  his  punishment  being  assessed  at  25 
years  In  the  penitentiary. 

We  have  carefully  read  the  statement  of 
facts.  We  think  the  testimony,  without  any 
doubt,  Is  ample  to  sustain  the  conviction. 
There  Is  but  one  question  .to  be  discussed. 
Appellant  claims  that  the  evidence  raised, 
and  the  court  should  have  submitted,  mait- 
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slanghter.  We  are  clearly  of  the  opinlm 
that  the  appellant's  contention  cannot  be 
sastained. 

Appellant  waa  a  waiter  in  an  all-night 
restaurant.  Joist  after  midnight  the  deceas- 
ed, Bums,  with  a  oompanlon,  went  into  the 
restaurant  to  get  a  meal.  They  sat  down 
at  the  eating  counter.  One  of  the  state's 
witnesses,  Mr.  Conner,  among  other  things, 
testified:  That  the  head  waiter  directed  ap- 
pellant to  wait  on  Bums  and  his  companion. 
Appellant  said,  "Let  them  sons  of  bitches 
get  out  of  here;  I   am  not  going  to  give 

them  two  orders."    Bums  said,  "F k  them, 

Bob;"  and  appellant  replied.  "Ton  cannot 

f ^k  me,  you  son  of  a  bit(^;  you  havrai't 

got  enough  money — "  That  appellant  then 
went  right  in  front  of  Bums,  the  narrow 
counter,  about  two  feet  wide,  only  separat- 
ing them,  and  said  to  Bums:  "Qod  damn 
yon,  If  you  want  to  start  something,  crack 
down."  That  other  words  passed  between 
them,  and  appellant  whipped  out  a  sts- 
shooter,  and  pointed  it  in  the  ftioe  of  the 
deceased,  when  another  one  of  his  companion 
waiters  told  him  to  put  up  the  gun  and 
have  no  trouble.  Very  soon  he  snapped  the 
pistol  once  In  deceased's  face,  and  then  Im- 
mediately fired  at  him  three  times  in  suc- 
cession ;  one  ball  striking  him  in  the  temple, 
going  Into  his  head  and  brains,  which  result- 
ed in  his  death  very  soon  afterwards:  It 
appears  that  each  used  epithets  towards 
the  other;  each  calling  the  other,  with  pro- 
fane language,  a  son  of  a  bitch. 

Appellant  himself  testified  that  during  the 
wordy  profanity  and  indecent  language,  one 
towards  the  other,  the  deceased.  Bums,  said 

to  him,  "  'You  G d  d ^n  bastardly  son 

of  a  bitch.  If  you  will  come  outside,  I  will 
kill  you ;'  and  I  said,  'Bums,  there  is  no  use 
for  any  argument  or  any  trouble;'  and  he 
said,  'Yes,  O— — d  d n  you,  yon  bas- 
tard;'" and  that  when  Burns  said  that  it 
made  him  mad,  be  lost  control  of  himself, 
and  shot  and  killed  him.  He  says,  "I  shot 
him  because  he  called  me  a  bastardly  son 
of  a  bitch."  Mr.  Fox  testified  he  asked  ap- 
pellant why  he  shot  deceased,  and  he  replied, 
'  "  'I  shot  him  because  he  said  I  was  a  son  of 
a  bitch ;'  he  didn't  say  anything  else."  The 
testimony  of  several  other  witnesses  shows 
that  appellant  was  very  mad  with  Bums  at 
the  time. 

Appellant  claimed  that  this  language  was 
insulting  towards  his  mother,  which  raised 
the  Issue  of  manslaughter.  This  court,  in  a 
case  very  similar  to  this  (Fitzpatrlck  v. 
State,  37  Tex.  Cr.  B.  33,  34,  38  S.  W.  806), 
expressly  held  that,  where  the  deceased  la 
that  Instance  said  to  the  appellant,  "Ton 

G d  d n  mother-f g  son  of  a  Wtch," 

did  not  raise  manslaughter;  that  "this  was 


merely  an  insult  to  the  defendant  himself, 
and  not  in  the  nature  of  a  slander  or  insult 
towards  a  female  relation."  Also  in  Trevina 
V.  State,  72  Tex.  Cr.  R.  »1,  161  S.  W.  108, 
this  court  expressly  held  that,  where  the  d«^ 
ceased  said  to  the  appellant  that  he  "was 
the  son  of  a  whore  and  disgraced,"  this  was 
no  insult  towards  his  mother,  and  did  not 
raise  manslaughter.  This  court  has  also  re- 
peatedly in  a  large  number  of  cases  held 
that  to  call  another  "a  son  of  a  bitch,"  or 
"a  Q d  d n  son  of  a  bit<±,"  is  no  in- 
sult to  the  appellant's  mother,  and  does  not 
raise  manslaughter. 
The  judgment  la  affirmed. 

On  Motion  for  Rehearing. 

In  his  motion  for  rehearing  appellant  calls 
our  attention  to  an  Inaccurate  statement  In 
the  original  opinion  on  one  point.  In  stating 
Mr.  Conner's  testimony,  we  stated  he  testi- 
fied that  the  head  waiter  directed  appellant 
to  wait  on  Bums  and  his  companion.  This 
should  have  been  on  two  negroes  instead  of 
deceased  and  his  oompanlon.  What  we  quot- 
ed that  appellant  then  said  was  directed  to 
the  head  waiter  about  the  negroes.  To  that 
statement  deceased  remarked  as  quoted  in 
the  opinion.  However,  we  gladly  make  the 
correction  to  which  appellant  calls  our  at- 
tention. 

Appellant  next  complains  of  this  statement 
in  the  original  opinion:  "The  testimony  of 
several  other  witnesses  shows  that  appellant 
was  very  mad  with  Bums  at  the  time," 
claiming  that  this  is  not  in  accordance  with 
the  statement  of  facts.  We  have  again  read 
the  statement  of  facts,  and  on  this  point  It 
shows  that  said  witness  Conner,  who  was 
the  first  introduced  by  the  state,  on  this  sub- 
ject, teetlfled:  "He  (appellant)  seemed  to 
be  in  an  ill  humor.  ■  He  looked  more  like  a 
demon  than  anything  else.  He  seemed  to 
be  very  angry.  He  seemed  to  be  excited 
then."  On  cross-examination  on  this  point 
this  witness,  among  other  things,  said:  "He 
(appellant)  appeared  to  be  enraged  when  I 
looked  at  him.  Wlien  I  looked  at  this  man 
he  appeared  to  be  angry,  enraged  and  terri- 
bly excited."  Mr.  McKellar,  the  next  wit- 
ness for  the  state  on  this  point,  on  cross- 
examination,  testified:  "I  don't  know  that 
Aheam  appeared  to  be  excited  at  the  time 
the  shots  were  fired,  but.  he  was  sorter  angry 
looking."  Mr.  Luth,  the  state's  next  wit- 
ness, on  re-dlrect  examination  testified: 
"Aheam  never  seemed  to  become  angry  be- 
fore that  time  when  they  used  tliat  lan- 
guage." This  testimony  is  all  of  the  testi- 
mony on  the  subject  of  appellant  being  mad, 
exc^  what  appelant  testified  himself, 
whldl  Is  stated  in  the  original  opinion. 

The  motion  Is  overraled. 
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LUNA  T.  STATE.     (No.  8788.) 

(C!ourt  of  Criimnal  Appeals  of  Texas.    Nov.  8, 
1615.) 

1.  Chiminai.  Law  <S=9l002,  1099  —  Bills  of 
Exception— Filing  atteb  Adjoubnmint— 
Necessity  fob  Obdeb. 

Where  the  statement  of  facts  and  bills  of 
exception  in  a  criminal  case  were  filed  after  ad: 
journment  of  court,  without  an  order  entered  for 
the  purpose,  they  will  riot  be  considered. 

[Ed.  Note. — Ftor  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2803,  2829.  2S34-2861.  2866- 
2880,  2919 ;   Dec.  Dig.  <S=3>1092.  1099.] 

2.  Cbiuinal  Law  «s»866  —  Miscondpot  ov 
JuBY— Vbbdict  by  Lot. 

Where,  in  a  prosecution  for  theft,  to  decide 
the  term  of  imprisonment  the  jurors  agreed  to' 
put  down  what  each  juror  thought  was  right, 
add  it  up,  and  divide  by  6,  which  resulted  in  7% 
months  as  the  punishment,  but,  after  debating 
the  matter,  the  jury  concluded  not  to  follow  such 
result,  but  to  give  defendant  6  months'  imprison- 
menc,  and  so  wrote  their  verdict,  in  the  absence 
of  showing  that  before  their  first  attempt  to  set- 
tle the  verdict  by  lot  the  jury  bound  them- 
selves to  stand  by  it,  such  conduct  of  the  jury 
presented  no  error. 

(BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2063 ;  Dec.  Dig.  iS=»8(i6.] 

Appeal  from  Brooks  Co<anty  Court;  J.  A. 
Brooks,  Judge. 

Cayetano  Luna  was  convicted  of  theft, 
and  he  appeals.    Affirmed. 

J.  W.  Wilson,  of  Falfurrias,  for  appellant. 
C.  C  McDonald,  Asat.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  AppeUant  was  convicted 
for  the  theft  of  a  gun ;  the  allegation  being 
that  the  gun  was  worth  $15. 

[1]  The  statement  of  facts  and  bills  of  ex- 
ception cannot  be  considered.  They  were 
flied  after  adjournment  of  the  court,  and 
without  an  order  entered  for  that  purpose; 
therefore  they  will  not  be  noticed  In  the  dis- 
position of  the  case.  This  about  disposes  of 
the  record  and  questions  presented  in  It 

[2]  There  is  one  question  that  perhaps  we 
might  notice ;  that  is,  the  misconduct  of  the 
Jury,  or  rather  the  fact  that  the  Jury  deter- 
mined their  verdict  by  lot  This  is  set  out 
in  a  bill  of  excepti<ms;  but  it  is  also  made 
a  part  of  the  motion  for  a  new  trial,  with 
appended  affidavits.  The  affidavits  show 
tliat,  after  the  jury  retired  to  consider  their 
verdict,  they  had  not  agreed  or  determined 
among  themselves  exactly  the  length  of  im- 
prisonment in  the  county  Jail.  To  settle  this 
they  agreed  among  themselves  to  put  down 
what  each  Juror  thought  was  right,  add  it 
up,  and  divide  by  6.  This  brought  7% 
months  as  the  punishment  After  discussing 
the  matter  a  while,  they  concluded  not  to 
follow  this,  but  decided  they  would  give  ap- 
pellant 6  months  In  the  county  Jail,  and  so 
wrote  their  verdict  It  is  not  shown  that  the 
jury,  before  they  added  up  and  divided  the 
number  of  months,  bound  themselves  to 
stand  by  this  verdict  or  quotient.     Instead 


of  giving  appellant  7%  months,  they  finally, 
after  discussion,  agreed  to  give  him  6 
months. 

We  notice  this,  because  it  may  be  it  should 
be  considered  independent  of  the  bill  of  ex- 
ceptions, on  account  of  the  affidavits  attach- 
ed to  the  motion  for  new  trial.  But  as  pre- 
sented there  Is  shown  no  error  from  any 
viewpoint. 

The  Judgment  will  be  affirmed. 


PARK  V.  STATE.     (No.  3630.) 

(Ooort  of  Criminal  Appeals  of  Texas.    June  25, 
ViiS.    On  Motion  for  Rehearing. 
Nov.  17,  1915.) 
L  Labceny  ®=>55— Evidence— Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 
theft. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  162, 164, 165,  167-169;  Dec.  Dig. 
<S=>55.] 

On  Motion  for  Rehearing. 

2.  CamiNAi.  Law  «=>200— Separate  Ofrhs- 

ES— BUBOLABY  AND  LABCEMY. 

Under  Pen.  Code  1911.  arts.  1317, 1318.  pro- 
viding that  one  who  commits  burglary,  and  who 
while  in  the  house  burglarized  commits  any  oth- 
er offense,  shall  be  punished  for  burglary,  and 
for  the  other  offense,  a  theft  committed  at  the 
same  time  and  in  the  same  transaction  of  a  bu:^ 
glary  is  separate  from  the  burglary,  and  accused 
may  be  convicted  of  both. 

[Ed.  Note.— Fbr  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  347,  S8&-409 ;  Dec.  Dig.  <S=> 
200.] 

3.  Indictment  and  Imfobmation  «s»137  — 
Quashing  Indictment— Gbounds—Fobmeb 
Jeopabdt. 

That  an  indictment  charges  the  same  offense 
charged  in  another  indictment  under  which  ac- 
cused has  been  convicted  is  not  ground  for  quash- 
ing the  indictment,  but  accused,  to  raise  the 
point,  must  plead  former  jeopardy. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  480-487;  Dec 
Dig.  <8s>137.] 

4.  Cbimihai,  Law  «=)730  —  Tbiai  —  Miscon- 
duct OF  State's  Aitobney. 

The  act  of  the  state's  attorney  in  asking,  on 
the  cross-examination  of  accused  on  trial  for 
theft  committed  at  the  time  of  his  commission 
of  a  burglary,  If  he  had  not  been  convicted  of 
the  burglary  was  not  reversible  error,  where  the 
court  sustained  an  objection  to  the  question,  and . 
at  accused's  request  at  the  time  directed  the  jury 
not  to  conmder  the  question,  as  it  had  nothing  to 
do  with  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1693;   Dec  Dig.  ^=»7S0.] 

6.  Cbiminal  Law  «s>1119  —  Misconduct  of 
State's  Attokney— Biix  of  Exceptions. 
A  bill  of  exceptions,  complaining  of  the  re- 
mark of  the  state's  attorney  when  a  witness  pre- 
sented and  identified  an  instrument,  "Thej  are 
just  taking  up  the  time  of  the  court  for  noth- 
ing," presents  no  reversible  error,  where  it  does 
not  show  how  and  in  what  way  the  remark  af- 
fected accused's  case. 

[Ed.  Note.— For  other  cases,  see  (Triminal 
Law,  Cent  Dig.  U  2927-2930 ;  Dec  Dig.  «=» 
1110.] 

6.  Cbiminal  Law  €=91119  —  Misconduct  or 
State's  Attobnet— Bin,  of  ExcEPnoNa 
A  bill  of  exceptions,  showing  that  accused 
excepted  to  the  remark  of  the  state's  attorney. 
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after  a  witness  had  stated  that  he  did  not  know 
the  value  of  automobile  tires:  "Well,  stand 
afiide ;  if  you  have  not  sense  enough  to  know  the 
Talue  of  automobile  tires,  you  can  go" — presents 
BO  reversible  error,  where  it  does  not  attempt  to 
show  that  accused  was  injured  by  the  remark. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2927-2930;  Dec  Dig.  «=» 
1119.] 

7.  CBntTNAi.  Law  «=»1120— Rttmnos  on  Evi- 
dence—Biix  or  Exceptions— Sufficiency. 
A  bill  of  exceptions  which  recites  that,  at 
the  conclusion  of  the  testimony  of  a  witness, 
counsel  for  accused  moved  to  strike  out  all  the 
testimony  of  the  witness  because  not  qualified 
as  an  expert  to  testify,  and  that  the  motion  to 
strike  was  overruled,  to  which  ruling  accused  ex- 
cepted at  the  time,  but  which  does  not  show 
what  the  testimony  of  the  witness  was,  does  not 
show  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal- 
Law,  Cent.  Dig.  gj  2981-2937;  Dec  Dig.  <S=s> 
1120.] 

&  Laboeny  4s»45  —  EviDBNOB  —  Aduibsi- 

BILITT. 

Where,  on  a  trial  for  the  larceny  of  Federal 
Hubber  Company  tires,  some  of  the  witnesses 
called  the  tires  "Gioodrich  tirea"  the  testimony  of 
a  witness,  detailing  a  conversation  with  accus- 
ed and  a  third  person  about  the  stolen  tires, 
was  properly  received  in  evidence,  though  the 
witness,  after  detailing  the  conversation,  stated 
that  he  believed  that  the  third  person  said  that 
the  tires  were  "Goodrich  tires. 

[Ed.    Note.— For    other    cases,    see    Larceny, 
Cent.  Dig.  §§  135,  136;   Dec  Dig.  <S=>45.] 
9.  Ckiminal   Law   «=>1051— Qdestions   Re- 

V  IE  W  ARTjB! 

Under  Code  Cr.  Proc.  1911,  art  938,  provid- 
ing that  the  court  on  appeal,  must  presume  that 
the  venue  was  proven  in  the  trial  court  unless 
it  affirmatively  appears  to  the  contrary  by  bill 
of  exception,^  the  court  on  appeal  will  not  consid- 
er the  question  of  venue  not  raised  in  the  case, 
and  no  bill  of  exception  taken  on  that  question. 
[Bd.  Note. — ^For  other  cases,  see  Criminal 
Law.  Dec  Dig.  «=»1051.] 

Appeal  liom  District  Court,  Bastrop  Coun- 
ty;  Ed  B.  Sinks,  Judge. 

F.  L  Park  was  convicted  of  theft,  and  he 
appeals.  Affirmed,  and  motlcm  for  rehear- 
ing overroled. 

O.  O.  Brown,  of  San  Antonio^  Aaron  Bnr- 
leson,  of  SinlthTllle,  and  John  T.  Duncan,  of 
La  Orange,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Qen.,  for  the  State. 

PRBNDEROAST,  P.  J.  Appellant  was 
convicted  of  the  theft  of  some  automobile 
tires  of  more  than  the  value  of  $50,  and  his 
punishment  assessed  at  the  lowest  prescribed 
by  law. 

This  is  a  companion  case  to  3631  against 
the  same  appellant,  for  burglary,  this  day 
decided.  178  S.  W.  516.  The  burglary  case 
was  tried  first  Much  of  the  testimony  Is  the 
same  In  both  cases.  We  have  carefully  read, 
studied,  discussed,  and  compared  the  testi- 
mony in  each  case,  one  with  the  other.  The 
testlmcmy  In  this  case  Is  much  fuller  and  of 
additional  facts  from  what  was  proven  in  the 
burglary  case.  For  Instance,  In  this  case  the 
waybill  was  produced.  Identified,  and  intro- 
duced In  evidence,  and  the  witnesses  testified 


tbereabout;  it  was  not  Introduced  in  the 
burglary  casa  So  was  other  documentary 
evidence  Introduced  herein  which  was  not 
Introduced  in  the  burglary  case. 

[1]  We  tMnk  It  unnecessary  to  detail  the 
evidence  herein.  There  is  no  bill  of  excep- 
tions In  the  record,  nor  is  the  motion  for  new 
trial  therein.  The  only  question  raised  In 
this  court,  and  so  stated  by  appellant's  at- 
torneys In  oral  argument  when  the  case  was 
submitted,  Is  whether  or  not  the  evidence 
was  sufiicient  to  sustain  the  verdict;  bis  con- 
tention being  that  It  is  not  We  are  of  opin- 
ion it  Is.  The  testimony  in  this  case  was 
sufficient  to  show,  and  the  Jury  authorized  to 
find  and  believe:  That  the  alleged  stolen 
tires  were  shipped  over  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  from 
Dallas,  by  the  shipper  on  April  14,  1914,  to 
the  consignee  at  Houston  in  a  through  ship- 
ment, in  ear  70181,  M.,  K.  &  T.,  waybill  Na 
176X.  That  the  train  on  which  this  car  was 
hauled  was  hauled  by  a  crew  from  Dallas  to 
Waco.  That  appellant  received  it  at  Waco  and 
hauled  it  to  Smlthvllle,  reaching  SmlthvUle 
at  1 :20  p.  m.  April  16th,  where  he  turned  over 
his  papers,  lUcludlng  said  car  and  its  con- 
tents, to  the  local  agent  there:  After  reach- 
ing Elgin,  g(ADe  to  Smlthvllle  with  this  train, 
appellant  told  his  engineer  that  be  had  this 
car,  that  It  contained  automobile  attadi- 
ments,  and  that  the  bottom  of  the  door  of  the 
car  had  rotted  off.  The  car  reached  Houston, 
hauled  by  the  third  crew  from  Smlthvllle 
to  Houston  on  April  17th,  and  when  It  reach- 
ed there  the  seals  of  the  car  were  shown  to 
be  unbroken,  but  the  door  of  one  side  was 
rotted  out  s<xne  10  to  12  inches,  so  that  a 
person  could  pull  the  docs'  open  from  tlie 
bottom,  get  in  the  car,  take  out  the  tires, 
and  then  get  out  without  breaking  the  seals. 
That  shortly  after  this  car  had  been  hauled 
from  Smlthvllle  he  and  one  Terrell,  in  Smlth- 
vllle, approached  Mr.  Eggleston,  an  auto- 
mobile man  there,  went  into  E]ggleston's  place 
of  business,  called  him  back  privately,  and 
asked  him  if  he  did  not  want  to  buy  some 
automobile  tires.  Bggleston  replied  no.  They 
discussed  the  matter  awhUe,  but  on  this  oc- 
casion, when  Eggleston  asked  where  he  got 
the  tires,  he  told  him  that  he  had  pulled  the 
car  door  open,  swung  it  open  from  the  bottom 
and  had  gotten  the  tires  out  of  a  car.  After 
Bggleston  refused  to  buy  tliem,  he  asked  if 
there  was  any  place  there  they  could  hide 
them,  and  Eggleston  told  him,  "No."  Anoth- 
er witness  testified  that  about  12  o'clock  at 
night  appellant,  said  Terrell,  and  one  Thur- 
mond hired  his  buss.  The  three  got  in  it 
and  had  him  drive  down  to  the  stock  peoB 
at  the  railroad  In  Smlthvllle.  When  they 
reached  the  stock  pens  the  three  got  out, 
were  gone  about  five  minutes,  and  brought 
back  what  the  witness  de8cril)ed  and  the  Jury 
were  clearly  authorized  to  believe  were  au- 
tomobile tires,  put  them  in  the  buss,  and 
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tbemaelves  got  back  tberein.  OCbat  they  i 
drove  back  towards  town  again,  but  before 
they  got  there  they  stopped,  all  three  got  out, 
taking  the  antomoblle  tires  with  them,  and 
disapiieared.  Some  of  the  automobile  tires 
which  were  shipped  In  this  car  and  stolen 
therefrom  were  afterwards  traced  to  and 
found  In  San  Antonio  and  recovered  by  the 
railroad.  A  San  Antonio  party  bought  these 
tires  from  one  Billy  Edwards.  About  this 
time  Phillips  loaned  EUwards  |50,  who  gave 
the  money  to  Fred  Thurmond,  one  of  the 
parties  who  was  with  appellant  and  Terrell 
the  night  they  got  the  tires  when  they  drove 
to  the  stock  pens,  Edwards  stating  that  the 
150  was  to  pay  Terrell  tor  tires  that  he  and 
appellant  were  in  trouble  about,  and  that  he 
paid  the  money  to  Thurmond  on  the  order 
of  Terrell  therefor.  This  is  a  mere  outline 
of  some  of  the  testimony.  Taking  It  as  a 
whole,  we  think  It  amply  sufficient  to  sus- 
tain the  verdict.  Whether  appellant  took  the 
tires  from  the  car  while  it  was  standing  in 
the  yard  at  SmithviUe,  or  took  them  from  the 
car  before  he  reached  SmithviUe,  would  be 
Immaterial,  for  wherever  he  first  took  the 
stolen  property  he  is  substantially  and  rea- 
sonably shown  to  hare  been  in  possesslcHi 
thereof  with  others  at  SmithviUe,  and  hence, 
under  the  law,  could  be  convicted  in  Bastrop 
county,  where  he  was  tried  and  convicted. 

This  writer  is  of  the  opinion  that  the  evi- 
dence in  the  burglary  case,  while  not  as  full 
as  in  this  case,  was  sufficient  to  sustain  the 
verdict  In  that  case. 

After  most  careful  consideration  we  have 
reached  the  conclusion  that  the  evidence  is 
sufficient  to  sustain  the  verdict  in  this  case, 
and  tbe  judgment  is  affirmed. 

On  Motion  for  .Rehearing. 

After  the  rendition  of  the  original  opiniiMi 
herein,  appellant's  motion  was  granted  for  a 
certiorari  to  bring  up  copies  of  his  motion  to 
quash  the  indictment  and  his  motion  for  a 
new  trial  and  his  bills  of  exceptions,  which 
were  omitted  from  the  original  transcript. 
The  clerk  complied  and  aeat  up  an  additional 
record  containing  these  papers,  which  are 
now  before  us,  and  they  have  been  duly  con- 
sidered. 

[2,  3]  Appellant's  motion  to  quash  the  in- 
dictment gives  as  the  only  reason  therefor 
"that  on  yesterday,  February  1,  1915,  this 
defendant  was  tried  and  convicted  in  State 
V.  F.  L.  Park,  No.  2040,  in  this  court,  for 
the  offense  of  burglary  of  a  railroad  freight 
car,  charged  to  have  been  in  possession  of 
J.  T.  Hungate,"  who  is  the  agent  of  a  cer- 
tain railroad  company,  and  given  two  years 
in  the  penitentiary,  and  claiming  that  he 
cannot  be  twice  put  on  trial  for  the  same  of- 
fense. This  case  charges  him  with  theft,  not 
burglary.  A  conviction  for  theft  committed 
at  the  same  time.  In  the  same  transaction  of 
burglary,  is  not  the  same  ofFense,  and  ac- 
cused can  be  convicted  of  both,  as  expressly 
provided  by  our  statute.     P.  O.  arta  1317, 


1318,  and  cases  cited  thereunder.  Besides, 
even  if  they  were  the  same  offense,  it  would 
be  no  ground  to  quash  the  indictment,  but 
must  be  properly  pleaded  as  Jeopardy. 

Appellant  again,  in  his  motion  for  rehear- 
ing, as  was  done  when  this  cause  was  at  first 
submitted,  earnestly  contends  and  argues  to 
a  considerable  extent  that  the  evidence  was 
Insufficient  to  sustain  the  verdict  EJadi 
member  of  the  court  has  read  and  studied  the 
evidence.  We  adhere  to  the  original  win- 
ion  that  the  evidence  was  sufficient. 

14]  In  bis  first  bill  of  exception  it  is  shown 
that  the  state's  attorney  asked  appellant,  on 
cross-examination,  for  the  purpose  of  Im- 
peachment, if  he  had  not  the  day  before  been 
couvicted  of  burglary.  He  objected  to  this 
question.  The  court  sustained  the  objection 
and,  at  his  request,  at  the  time,  instructed 
the  Jury  that  they  were  not  to  consider  the 
question  at  all;  that  It  had  nothing  whatever 
to  do  with  the  case  one  way  or  another.  Not- 
withstanding this,  appellant  excepted  to  the 
mere  asking  of  the  question,  'nils  bill  pre- 
sents no  reversible  &not.  Martoni  v.  State, 
167  S.  W.  351,  and  authorities  there  cited; 
Sweeney  v.  State,  146  S.  W.  883,  and  au- 
thorities there  cited. 

[5]  Appellant's  next  bill,  after  the  proper 
style  and  the  usual  "Be  it  remembered," 
states  that  "the  fottlowlng  proceedings  were 
bad,  to  wit  Then  follows  more  than  two 
pages  of  typewritten  matter,  which  consists 
of  questions  asked,  objections  made,  ruling 
of  the  court,  answers  of  the  witness,  and  the 
remarks  of  the  attorneys  for  both  sides.  On 
the  first  page  the  only  thing  we  can  see  that 
he  complains  of  to  which  he  excepted  is 
that,  in  a  brief  argument,  when  the  witness 
Vann  presented  and  identified  the  original 
waybill  for  the  shipment  of  the  tires  alleged 
to  have  been  stolen,  this  remark  of  one  of 
the  state's  attorneys  was  made:  "They  are 
Just  taking  up  the  time  of  the  court  for 
nothing."  Bow  and  in  what  possible  way 
that  injuriously  affected  app^anfs  case  we 
are  unable  to  see,  and  he  in  no  way  attempts 
to  show  In  the  bill,  and,  of  course,  it  presents 
no  reverslbde  error.  On  the  next  page  of 
this  bill  and  what  follows  oa  the  page  follow- 
ing, there  appears  to  be  nothing  to  which  ap- 
pellant excepted  at  the  time,  and  no  error  is 
presented  thereby. 

[6]  His  next  bill  is  in  form  exactly  similar 
to  the  preceding  one.  It  appears  from  it  that 
the  state  Introduced  Harry  Young  for  the 
purpose  of  attempting  to  prove  the  value  of 
the  alleged  stolen  tires.  The  witness  did  not 
qualify  so  as  to  testify  to  the  values,  and 
did  not  testify  to  the  values.  The  closing 
remark  of  the  prosecuting  attorney  after  the 
witness  had  stated  that  he  did  not  know  the 
value  so  as  to  testify  to  It  was  this: 

"Well,  stand  aside;  if  you  have  not  sense 
enough  to  know  the  value  of  automobile  tires, 
you  con  go," 

— and  to  this  remark  appellant  excepted,  but 
no  reason  Is  given,  and  no  possible  injury  is 
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attempted  to  be  abown  ta  appellant  by  tbe 
attorney's  remark. 

HlB  next  bill  is  In  the  same  style  exactly. 
This  bill  shows  nothing  wtaateyer  was  testi- 
fied to  by  the  witness  Campbell  to  which  he 
excepted.  On  cross-examination  the  appel- 
lant's attorneys  asked  him  this  question: 
"Did  he  tell  you  who  got  those  tires  at  the 
place  where' you  found  them?  [two  additional 
tires  found  In  shop  at  rear  of  Bexar  Hotel]." 
The  state's  counsel  objected.  The  court  sus- 
tained the  objection,  and  the  defendant  ex- 
cepted. This  in  no  way  showed  any  reversi- 
ble error. 

[7]  His  next  and  last  bill  after  the  style  of 
the  cause  states: 

"At  the  conclusion  of  tlie  testimony  of  Mr.  J. 
W.  Vann,  a  witness  for  the  state,  counsel  for  de- 
fendant moved  tiie  court  to  strike  out  all  the 
testimony  given  by  said  witness  as  to  the  value 
of  the  tires,  because  he  is  not  qualified,  not  an 
expert,  and  knows  nothing  about  the  value  of 
tires.  The  motion  to  strike  out  was  overruled, 
to  which  ruling  of  the  court  defendant  excepted 
at  the  time." 

This,  as  it  is  presented,  shows  no  reversi- 
ble error.  It  in  no  way  shows  what  the  tes- 
timony of  the  witness  was,  or  anything  other 
than  as  quoted  above. 

[I]  The  next  matter  presented  in  this  same 
said  last  bill  is  this: 

"When  the  state  had  rested,  counsel  for  de- 
fendant moved  the  court  to  strike  out  all  the 
testimony  of  the  witness  Eggleston  in  regard  to 
the  conversation  he  had  with  defendant,  F.  L, 
Park,  and  William  Terrell,  because  that  conver- 
sation was  about  some  Goodrich  tires,  when  all 
of  the  state's  testimony  shows  that  the  tires  al- 
leged to  be  stolen  were  Federal  Bubber  Compa- 
ny tires;  also  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  for  defendant,  because 
the  state  had  failed  to  make  out  a  case.  The 
motions  were  overruled.    Defendant  excepted." 

This,  as  presented,  shows  no  error ;  but,  if 
we  could  look  to  the  record  otherwise  for 
the  testimony  of  EJggleston,  It  would  clearly 
show,  In  connection  with  the  other  testimony 
in  the  case,  that  the  conversation  appellant 
and  Terrell  had  with  him  was  unquestion- 
ably about  the  stolen  tires.  Eggleston,  after 
detailing  in  full  material  testimony,  says 
that.  In  the  conversation  with  Terrell  re- 
garding the  tires,  "I  believe  he  said  they 
were  Goodrich  tires."  Another  witness  says 
that  some  others  called  them  Goodrich  tires, 
but  the  testimony  of  other  witnesses  shows 
that  they  were  not  Goodrich  tires,  but  Fed- 
eral Rubber  Company  tires.  Even,  if  it  had 
been  conclusively  shown  that  they  were  Fed- 
eral tires,  it  would  not  justify  the  court  to 
strike  out  his  testimony  because  he  said  he 
believed  Terrell  said  they  were  Goodrich 
tires.  All  that  would  be  a  matter  of  argu- 
ment before  the  jury.  The  jury  was  entitled 
to  the  evidence,  together  with  the  other  rec- 
ords, 80  as  to  properly  pass  upon  the  ques- 
tions submitted  to  them. 

[i]  In  the  original  opinion,  we  said  that, 
whether  the  appellant  took  the  tires  from 
tbe  car  wliUe  It  was  standing  in  the  yards  at 
SmithviUe,  or  from  the  car  before  he  reached 


Smithvllle,  would  be  immaterial,  fbr  wherev- 
er he  first  took  them  he  Is  substantially  and 
reasonably  shown  to  have  been  in  possession 
thereof  with  others  at  Smlthvllle,  and  hence, 
under  the  law,  could  be  convicted  in  Bastrop 
county,  where  he  was  tried  and  convicted. 
Appellant  contends  that,  as  the  indictment 
charges  that  the  property  was  taken  from 
the  possession  of  Hungate,  who  was  the  local 
agent  of  the  company  at  Smlthvllle  in  Bas- 
trop county,  if  the  property  was  taken  by 
appellant  before  it  reached  the  possession  of 
Hungate  at  Smlthvllle,  the  conviction  could 
not  be  sustained,  because  the  theft  would  not 
have  been  from  Hungate.  What  was  said  by 
the  court  In  the  original  opinion  was  wholly 
unnecessary,  and  was  on  the  question  of  the 
venue.  Tbe  question  of  venue  was  not  raised 
In  the  case,  and  no  bill  of  exception,  which 
is  required  by  tbe  statute,  was  taken  on  that 
question  at  all,  so  that,  whether  the  state- 
ment by  the  court  in  the  original  opinion  was 
correct  or  Incorrect,  it  has  notliliig  to  do 
with  the  merits  of  the  case,  nor  with  the 
question  of  venue,  as  that  question  was  not 
raised,  as  required  by  tbe  statute.  0.  0.  P., 
art.  938. 
The  motion  Is  overruled. 


HAND  V.  STATE.     (No.  8744.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 
IDIS.    Rehearing  Denied  Nov.  17,  1915.) 

L  Cbiminai.  Law  *=»478  —  Opinion  Eti- 

DKNC»— COlfPKTINCT   Of  BXPKRTS. 

A  graduate  chemist  of  several  years'  ex- 
perience, who  at  the  time  was  a  city  chemist, 
and  who  made  an  analysis  of  the  stomach  of  a 
man  killed  by  iMlson,  and  fonnd  strychnine  sul- 
phate therein,  was  qualified  to  express  an  opin- 
ion as  to  liow  much  strychnine  sulphate  would 
produce  the  death  of  a  man. 

[Ed.   Note.— For   other   cases,    see   Criminal 
liAW,  Cent  Dig.  H  1065,  1066 ;   Dec.  Dig.  €==> 

47a] 

2.  HomcrnK  «s»164  —  Bviokncb  —  Aniassi- 

BILITY. 

On  a  trial  for  poisoning  a  man  who  died  on 
July  8d,  where  defendant  contended  that  de- 
ceased was  a  sickly  man,  and  might  have  com-i 
mitted  suicide  on  account  of  despondency  caused 
by  ill  health,  evidence  that  he  had  worked  for  a 
witness  for  nearly  a  year,  extending  up  to  June 
25th,  when  he  was  excused  on  leave  or  absence, 
and  that  during  all  of  such  time  he  never  lost  a 
day  on  account  of  sickness  or  fbr  any  other 
cause,  was  admissible. 

[Ed.   Note. — For   other   cases,    see   Homicide, 
Cent.  Dig.  §  318 ;  Dec.  Dig.  <&=»164 J 

3.  Homicide  «=>166  —  Evidence  —  Admissi- 

BILITT. 

On  a  trial  of  a  woman  for  killing  a  man 
with  whom  she  had  been  living,  where  the  case 
depended  on  circumstantial  evidence,  evidence 
tliat,  when  she  and  deceased  rented  rooms  from  a 
witness,  she  told  the  witness  that  deceased  was 
a  millionaire,  and  that  after  his  death  she  said 
he  was  a  pauper,  and  would  have  to  be  buried  by 
the  city,  at  the  same  time  saying  that  she  had 
$30,000  in  a  bank,  was  admissible,  it  appearing 
tliat  slie  had  no  such  amount  in  that  or  any  oth- 
er bank,  but  that  she  then  had  $2,400  of  deceas- 
ed's money,  since,  in  a  case  depending  solely  on 
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circumstantial  evldeiiee,  the  mind  seeks  to  ex- 

Elore  every  possible  source  from  which  any  light, 
owever  feeble,  may  be  derived. 
[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent  Di«.  Si  320-881 ;  Dec.  Dig.  <S=»166.] 

4.  O&THJSAI.  Law  €=9406— Bvidbnoe — Statb- 

MENTS    BT    DkHENDAHT    WHUJC    UNDEB    Ab- 
BEST. 

On  a  trial  of  a  woman  for  killiiig  a  man 
with  whom  she  had  been  livingj  an  o£Scer  who, 
after  deceased's  death  went  to  his  rooming  place 

fto  make  an  investigation  testified  that  he  found 
2,400  in  money  shown  to  have  belonged  to  the 
eceased;  that  defendant  had  some  $330  in  a 
purse  which  she  claimed  as  hers;  that  he  search- 
ed the  rooms,  and,  not  finding  the  remainder  of 
the  money,  informed  defendant  that  he  would 
take  her  to  the  city  hall  to  be  searched;  that 
she  then  admitted  that  she  had  the  money,  reach- 
ed down  into  her  stocking,  and  handed  the  offi- 
cer $2,100;  that  she  claimed  deceased  gave  her 
the  money,  and  said  she  had  a  will,  but  that  she 
had  left  it  at  another  place ;   but  that  later  she 

Polled  off  her  shoe  and  took  the  wiU  out  of  the 
_  Dttom  of  her  shoe.  Held  that,  the  money  hav- 
ing been  found  by  reason  of  her  statements  made 
at  the  time,  this  testimony  was  admissible,  even 
though  defendant  had  been  under  arrest  at  the 
time,  which  was  not  shown  to  be  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  785,  894-917,  920^27;  Dec. 
Dig.  €=>406.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W.  S.  Anderson,  Judge. 

Sallle  Hand,  aUas  Sallle  Wheeler,  was  con- 
victed of  murder,  and  she  aK)eals.    AfBrmed. 

L.  B.  Cftmp  and  L.  A.  Lawhon,  both  of 
San  Antonio,  for  appellant  Joe  H.  H.  Gra- 
ham, Asst  DIst  Atty.,  of  San  Antonio,  and 
C.  C.  McDonald,  Aast  Atty.  Gen.,  for  the 
Statfe 

HARPER,  J.  Appellant  was  convicted  of 
administering  strychnine  poison  to  Eugene 
Savoy  in  sufficient  quantity  to  cause  his 
death.  That  Savoy  died  of  strychnine  poison- 
ing Is  shown  beyond  peradventure  of  a  doubt, 
but  appellant  earnestly  insists  that  the  evi- 
dence is  insufficient  to  show  that  she  admin- 
istered it  to  him. 

An  able  presentation  of  both  the  theory  of 
the  state  and  defendant  Is  made  by  the  at- 
torney for  the  defendant  and  the  attorneys 
for  the  state.  After  a  careful  review  of  the 
testimony,  we  are  of  the  opinion  the  cir- 
cumstances shown  are  sufficient  to  sustain 
the  verdict.  The  court  instructed  the  Jury 
that  it  was  a  case  depending  on  circumstan- 
tial evidence  in  a  well-propared  charge.  Ap- 
pellant makes  no  complaint  of  the  charge, 
and,  viewing  the  evidence  as  we  do,  we  will 
not  disturb  the  verdict 

[1]  There  are  several  bills  of  exception  in 
the  record;  the  first  complaining  that  Her- 
man Nester  was  permitted  to  testify  as  to 
his  opinion  as  to  how  much  strychnine  sul- 
phate would  produce  the  death  of  a  man. 
The  witness  quallfled  as  an  expert,  being  a 
graduated  chemist  of  several  years'  experi- 
ence, and  at  the  time  he  testified  being  dty 
dbemlst  of  the  dty  of  San  Antonio.    He  made 


the  analysis  of  the  stomadi  of  the  deceased, 
and  testified  to  the  finding  of  six-tenths  of  a 
grain  of  strychnine  sulphate  in  the  body  of 
the  dead  man. 

[1]  One  of  the  contentions  made  by  appel- 
lant was  that  deceased  was  a  sickly  man, 
and  therefore  may  have  committed  snldde  on 
account  of  despondency  cansed  by  his  Ul 
health.  The  evidence  shows  that  deceased 
and  appellant  became  acquainted  In  June, 
and  that  they  lived  together  from  about  July 
3d  until  the  day  of  his  death.  Appellant  ob- 
jected to  Henry  Fink,  Jr.,  being  permitted  to 
testify  that  deceased  had  been  In  his  em- 
ploy for  nearly  a  year,  extending  up  to  June 
25th,  when  deceased  was  excused  on  leave  of 
absence;  that  during  all  the  months  deceased 
was  in  his  employ  he  never  lost  a  day  on 
account  of  sickness  or  any  other  cause.  The 
court  did  not  err  In  admitting  this  testimony. 
[S]  Appellant,  at  the  time  she  and  deceased 
rented  rooms  from  one  of  the  witnesses,  told 
the  witness  that  deceased  was  a  millionaire. 
After  his  death  she  said  deceased  was  a  pau- 
per, and  would  have  to  be  buried  by  the  dty, 
at  the  same  time  saying  she  had  $30,000  in 
the  Frost  National  Bank.  The  recon)  wonld 
clearly  show  she  had  no  such  amount  of  mon- 
ey in  that  or  any  other  bank,  but  did  have 
some  $2,400  of  deceased's  money  In  her  pos- 
session at  the  time  she  said  he  was  a  pau- 
per. This  being  a  case  depending  on  circum- 
stantial evidence,  the  testimony  was  admis- 
sible, for,  as  said  by  this  court  in  Noftslnger 
v.  State,  7  Tex.  App.  307,  In  a  case  depend- 
ing wholly  upon  drcumstantlal  evidence,  the 
mind  seeks  to  explore  every  possible  source 
from  which  any  light,  however  feeble,  may 
be  derived. 

[4]  Shortly  after  the  death  of  Bugene  Sa- 
voy, Officer  Lancaster  went  to  his  rooming 
place  to  make  an  Investigation.  He  said  be 
found  about  $2,400  In  money;  that  appellant 
had  some  $330  In  a  purse,  which  appellant 
dalmed  was  hers.  He  searched  the  premises, 
and,  not  finding  the  remainder  of  the  money, 
he  informed  appellant  be  would  take  her  to 
the  dty  hall  and  have  her  searched.  She 
then  admitted  she  had  the  money,  and 
reached  down  in  ber  stocking  and  banded 
the  officer  some  $2,100.  She  claimed  that  de- 
ceased had  given  her  the  money.  The  officer 
asked  her  if  she  bad  a  wlU,  and  sbe  said 
she  had,  but  that  it  was  at  a  residence  near 
the  San  Antonio  &  Arkansas  Pass  depot  Lat- 
er she  pulled  off  her  shoe  and  took  the  will 
oat  of  the  bottom  of  the  shoe.  Appellant  ob- 
jected to  this  testimony  on  the  ground  tbat 
she  was  nnder  arrest  There  is  nothing  In 
the  record  to  show  that  she  was  then  nnder 
arrest,  nor  that  she  was  arrested  on  that  oc- 
casion even  after  the  money  was  found.  The 
money  was  found  by  reason  of  her  state- 
ments made  at  the  time,  and  this  would  ren- 
der the  testimony  admissible  even  If  she  bad 
been  under  arrest 
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There  was  no  error  in  OTerruling  the  mo- 
tion requesting  the  conrt  to  Inatmct  the  Jnry 
CO  retnrn  a  verdict  of  not  gnllty.  As  herein 
before  stated,  the  facts  and  drcumstanoes 
were  sufficient  to  authorize  a  Terdict  of 
guilty. 

The  Judgment  Is  affirmed. 


•  FREEMAN  v.  STATE.     (No.  3690.) 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  20, 
1915.    Rehearing  Denied  Not.  17. 1915.) 

1.  CBimNAi,  Law  «=»368  —  BvinKNCK  —  Ras 

GXSTiB. 

On  a  trial  for  assault  with  intent  to  mur- 
der, evidence  that,  while  defendant  and  another 
were  assaulting  the  prosecuting  witness,  a  third 
person  told  them  not  to  do  it,  was  admissible  as 
res  gestss. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent.  Dig.  S§  806,  812,  814,  816,  821 ;  Dec 
Dig.  «=>368.] 

2.  HOMICIDB  «=>257— Absaitlt  to  Mu»de»— 
Acts  OoNanTunNO. 

On  a  trial  for  assault  with  intent  to  mur- 
der, the  evidence  was  sufficient  to  show  that  F., 
in  a  drunken  condition,  went  where  defendant 
and  others  were  working;  that  his  conduct  and 
language  to  them  were  such  as  to  be  considered 
insulting;  that  some  of  them  attacked  him,  and 
he  hastily  retreated;  that,  while  they  were  pur- 
suing him,  defendant  and  another  of  bis  assail- 
ants threw  rocks  or  bricks  at  him,  one  or  more 
of  which  struck  him  on  the  bead,  felling  him  to 
the  ground,  and  breaking  or  crushing  his  skull; 
that  be  lay  there  helpless  until  taken  to  the  hos- 
pital by  an  ofBcer ;  that  it  was  several  days  be- 
fore be  recovered  consciousness,  and  much  lon- 
fer  before  he  was  able  to  leave  the  hospital. 
Teld,  that  the  evidence  was  sufficient  to  support 
a  conviction  for  assault  with  intent  to  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
dent.  Dig.  !{  54S-fi62;  Dec.  Dig.  <S=>257.] 

Appeal  from  District  Conrt,  Bell  Ooonty; 
John  D.  Robinson,  Judge. 

R.  Freeman  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.    Affirmed. 

Clem  C  Countess,  of  Helton,  for  appellant 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDEBOAST,  P.  J.  Appellant  was 
convicted  of  assault  with  Intuit  to  murder 
and  assessed  the  lowest  punishment 

[1]  He  has  only  one  bill  of  exception.  The 
substance  of  it  In  full  la:  That  the  state's  at- 
torney asked  one  witness,  "State  to  the  Jury, 
what,  if  anything,  Mr.  ThrlllkiU  said  to  Ste- 
phens and  Freeman  at  the  very  time  they 
were  throwing  at  Fagg?"  and  the  witness  an- 
swered: "He  said,  'Elrnest,  don't  do  that 
Raleigh,  don't  do  that' "  And  he  asked  an- 
other witness  "Didn't  yon  hear  Thrillkill  tell 
Stephens  don't  do  tha^  and  Raleigh  don't  do 
that7'  and  the  witness  answered,  "Xea."  His 
objection  to  this  was  it  was  Irrelevant,  Im- 
material, and  prejudicial  and  inadmissible  be- 
cause hearsay.  We  think  it  was  admissible 
as  res  gestte.  It  was  addressed  to  appellant, 
and  the  other  party  Stephens,  "at  the  very 
time  they  were  throwing  at  Fagg,"  the  as- 


saulted party,  and  at  the  very  time  the  of- 
fense charged  was  being  committed  by  them. 
Branch,  Cr.  Law,  {  339,  p.  198. 

[2}  Appellant's  able  attorney  made  a  forci- 
ble and  earnest  oral  argument,  when  this 
case  was  submitted,  and,  in  addition,  has  fil- 
ed a  lengthy  brief,  which  we  have  fully  con- 
sidered. Ingeniously  contending  that  the  evi- 
dence was  insufficient  to  show  his  intention 
to  murder,  that  the  assault  was  with  a  dead- 
ly yveapon,  that  he  participated  in  the  as- 
sault, that  the  injuries  of  the  assaulted  party 
were  caused  by  the  assault,  or  that  he  was  in 
a  position  to  inflict  them.  We  have  carefully 
studied  the  whole  evidence,  and  think  none  of 
his  contentions  are  tenable.  The  testimony 
on  some  points  is  conflicting,  but  we  think 
amply  sufficient  to  sustain  the  verdict.  It 
was  sufficient  to  show,  and  cause  the  Jury  to 
believe,  that  Fagg,  the  assaulted  party,  in  a 
drunken  condition  went  into  the  back  part 
of  a  hotel  where  appellant,  said  Stephens, 
and  others  were  employed  and  at  work ;  that 
his  conduct  and  language  to  them  was  such 
as  to  be  considered  Insulting;  that  some  of 
them  attacked  him,  and  he  hastily  retreated 
out  of  the  hotel  through  the  back  premises 
across  an  alley;  that,  while  they  were  pur- 
suing him  and  he  running  from  them  they 
each,  appellant  and  Stephens  threw  rocks  or 
bricks  at  him,  one  or  more  of  which  struck 
him  In  the  head  felling  him  to  the  gronnd, 
breaking  or  crushing  his  skull;  that  he  lay 
there  helpless  and  unconscious  until  later 
taken  by  an  officer  to  a  hospital ;  that  it  was 
several  days  before  he  recovered  conscious- 
ness, and  much  longer  before  he  was  able  to 
leave  the  hospital. 

The  court  gave  a  correct  charge  to  which 
there  is  no  exception,  submitting  every  issue 
to  the  Jury  requiring  them  to  find  every  fact 
essential  to  his  guilt  beyond  a  reasonable 
doubt,  before  they  could  convict 

The  judgment  is  affirmed. 


ROBISON  V,  STATE.     (No.  3707.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 

1916.    Rehearing  Denied  Nov.  17, 1915.) 

1.  Libel  ast>  Slahdbb  $=»148  —  Pbivileged 
Communication. 

Where,  upon  being  questioned  by  the  broth- 
er concerning  statements  made  by  him  that  he 
had  bad  sexual  intercourse  with  the  sister,  de- 
fendant asserted  the  truth  of  the  charge,  and, 
when  asked  if  he  would  make  a  statement  to 
that  effect,  agreed  to  do  so  in  the  presence  of 
some  one  else  as  a  witness,  and  under  that  ar- 
rangement went  with  the  brother  to  a  justice 
before  whom  he  made  and  swore  to  tlie  state- 
ment that  he  had  bad  such  intercourse,  the  state- 
ment was  slander,  since  it  was  not  a  privileged 
communication. 

[Ed.  Note.— For  other   cases,   see  Libel   and 
Slander,  C^nt  Dig.  Sf  407-111 ;   Dec.  Dig.  «s> 

2.  Libel  and  Slandbb  «=>144— Refxtitioit— 
Request. 

The  repetition  of  a  slander  made  by  the 
originator  thereof  at  the  request  of  the  person 
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slandered  and  with  an  assertion  of  its  truth  is 
slander. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  403 ;  Dec.  Dig.  <S=144.] 

8.  LiBHX  AND   Slandxb  «=9l6&— Evidkncb— 

SUFFICIBNCT.    • 

In  a  prosecution  for  slander,  evidence  held 

to  show  that  the  slander  was  uttered  maliciously. 

[Ed.   Note. — For   other   cases,   see   Libel   and 

Slander,  Cent.  Dig.  §§  437-441;   Dec.  Dig.  «=> 

156.] 

4.  Libel   and    Slandeb   «=9l4&— Maliok   — 
Pbivileqe. 

Malice  on  the  part  of  defendant  in  commu- 
nicating a  slander  destroyed  his  privilege  under 
an  otherwise  privileged  communication. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  407-411 ;  Dec  Dig.  <S=> 
14&] 

5.  I/IBEI.  AND    SlaNDKB  €=»156  —  liAUGB  — 

How  Shown. 

Malice  destroying  such  privilege  may  be 
shown  by  the  style  and  tone  of  the  slanderous 
statement,  or  that  publication  was  made  without 
exercising  care  and  diligence  to  ascertain  the 
truth. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §{  437-441 ;  Dec.  Dig.  <S=» 
156.] 

e.  Witnesses  <S=»S30  —  Silandbb  —  Medical 

Examination. 

In  a  prosecution  for  slander  in  asserting  il- 
licit relations  with  a  woman,  it  was  not  error 
to  exclude  the  question  on  cross-examination  of 
the  woman  whether  she  would  submit  to  a  medi- 
cal examination  to  disclose  the  truth,  since  such 
examination  could  not  show  with  whom  inter- 
course was  had,  nor  could  the  witness  be  legally 
compelled  to  undergo  such  examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  1106-1108;  Dec.  Dig.  «=»330.] 

7.  Cbiminal  Law  ^=3801  —  Misdeueanob  — 
Tbiai^Readino  Chaboe. 

It  is  not  mandatory  in  misdemeanor  cases 
to  read,  before  argument,  the  charge  to  the  jury. 
[Ed.    Note. — ^For    other   cases,    see    Criminal 
Law,  Cent  Dig.  (  1947 ;   Dec.  Dig.  <S=>801.] 

8.  Cbiminal  Law  «=»922  —  New  Tbial  —  Eb- 

BOB  IN   OHABQE — FaILDEE  TO  EXCEPT. 

Where,  in  a  prosecution  for  misdomcanor, 
defendant  does  not  except  to  the  charge  when 

g resented  to  him,  before  being  read  to  the  jury, 
e  cannot  raise  the  question  for  the  first  time  on 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2210-2218;  Dec.  Dig.  <^=» 
922.] 

Appeal  from  Hamilton  County  Court;  J. 
L.  Lewis,  Judge. 

J.  H.  Roblson  was  convicted  of  slander, 
and  he  appeals.    Affirmed. 

Langford  &  Chesley,  of  Hamilton,  and 
Mean  &  Watklns,  of  OatesviUe,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  3.  Appellant  was  convicted  of 
slander,  and  prosecutes  this  appeal.  The 
aireged  slander  is  based  upon  an  affidavit 
made  by  him  before  E.  Brooks,  Justice  of  the 
peace,  In  which  he  stated  on  oath  "that  he 
had  been  going  with  Miss  Elmer  Stephens 
on  and  off  for  about  one  year.  I  had  free 
Intercourse  with  her  as  often  as  I  wanted  to 
during    all    that    time."      Proper   Innuendo 


averments  are  contained  In  the  complaint 
and  information.  A  number  of  questions  ate 
raised  in  the  motion  for  a  new  trial,  but  ap- 
pellant's counsel.  In  able  oral  argument  be- 
fore this  court  and  In  the  bri^  filed,  dis- 
cussed but  one  gnestlon,  and  that  Is  that  the 
affidavit  was  made  under  drcnmstances  which 
made  It  a  privileged  communication,  or  qnal- 
Ifled  privileged  communication.  However,  he 
stated  that  he  did  not  waive  the  other  ques- 
tions raised,  and  In  the  event  we  held  against 
him  on  this  contention,  he  asked  that  we 
pass  also  on  all  other  questions  In  the  rec- 
ord. The  record  before  us  would  disclose 
that  Joe  Martin,  In  a  conversation  with 
George  Smith,  had  told  Smith  that  Miss 
Stephens  was  pregnant;  that  Roblson  (ap- 
pellant) had  a  baby  on  the  road;  and  Robl- 
son had  received  a  letter  from  Miss  Stephens' 
father  to  come  and  get  the  girl  or  take  a 
shotgun,  or  words  of  similar  Import  Mr. 
Wolf,  learning  such  a  report  was  in  circula- 
tion. Informed  Mr.  Stephens  of  the  report, 
and  that  Joe  Martin  was  circulating  It  Mr. 
Stephens  told  his  son  Harrison  Stephens, 
and  Harrison  Stephens  went  to  see  appellant 
about  the  report  that  Martin  was  circulat- 
ing. He  says,  knowing  that  appellant  (Robl- 
son) had  been  going  with  his  sister,  and  be- 
lieving that  the  report  put  In  drcnlation  by 
Martin  was  a  slander,  he  went  to  see  appel- 
lant about  the  matter,  and  asked  him  how 
he  considered  the  character  of  bis  sister,  and 
appellant  replied  that  It  was  bad;  that  he 
then  asked  appellant  If  he  would  make  a 
statement  of  what  had  occurred  between 
him  and  the  girl,  and  he  said  he  would  if 
some  one  else  was  called  as  a  witness.  Har- 
rison Stephens  and  appellant  then  went  to 
Justice  Brooks,  when  appellant  made  the 
statement  recited  In  the  complaint,  and  swore 
to  It. 

[1]  Appellant  contends  that  these  circum- 
stances rendered  the  statement  privileged  and 
no  prosecution  could  be  based  thereon,  and 
cites  us  to  the  cases  of  Davis  v.  State,  22  S. 
W.  979,  Hix  V.  State,  20  S.  W.  550,  and  Mc- 
Donald V.  State,  164  S.  W.  831,  as  sustaining 
such  contentions.  We  do  not  think  they 
have  any  application  to  a  case  of  this  char- 
acter. In  Hix's  Case  the  facts  show  that 
Mr.  Wllkerson  had  heard  that  Hlx  had  slan- 
dered his  daughter  by  making  certain  state- 
ments. A  meeting  was  arranged,  and  at  that 
meeting  Hlx  denied  ever  having  repeated  the 
language  he  heard,  but  told  Mr.  Wllkerson 
"that  his  wife  had  been  Informed  by  Allen 
Glascoe  that  Dr.  Zachary  had  said  that  Miss 
M.  E.  Wllkerson  had  miscarried."  Thus  It  is 
seen  that  Hlx  disclaimed  having  ever  re- 
peated the  statement  to  any  one  and  gave 
the  source  of  his  information,  and  merely  re- 
peated to  the  father  what  he  had  heard  In 
order  that  the  father  could  discover  and 
bring  to  Justice  the  slanderer.  This  was 
held  privileged,  of  course,  and  not  the  basis 
for  a  slander  charge  against  Hlx.    There 
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vras  no  proof  that  Hlx  had  repeated  the 
slander,  or  that  he  had  done  more  than  Mr. 
Wolf  did  In  this  case,  and  that  was,  give  to 
the  father  information  by  which  he  could 
seek  out  and  discover  the  slanderer,  if  a 
slander  had  been  uttered,  and  no  one  con- 
tends that  Mr.  Wolfs  acta  would  render  him 
liable  to  a  criminal  prosecntlon. 

In  Darls'  Case  the  facts  are  not  stated, 
but  the  case  was  reversed  because  of  a  vari- 
ance in  the  complaint  and  information.  How- 
ever, In  the  opinion  It  Is  stated:  "Being 
pressed  by  the  father  of  the  girl,"  he  said  to 
the  father,  "he  bad  seen  bis  daughter  en- 
gaged in  an  illicit  act  with  one  H.  Keeling," 
citing  Hlx  V.  State,  supra.  And  the  opinion 
shows  that  the  remark  was  not  made  In  the 
presence  of  any  other  person.  We  are  not  In- 
formed what  the  facts  in  that  case  were,  but 
If  the  remark  made  by  Davis  wajs  originating 
a  slander,  was  in  fact  false,  even  If  spoken 
to  him  alone,  we  are  of  the  opinion  that  a 
charge  of  slander  could  be  based  thereon, 
and  this  court  has  so  held  in  several  cases 
since  that  opinion  was  rendered.  In  McDon- 
ald's Case  the  facts  show  that  Whynan  went 
to  McDonald  and  asked  what  was  the  trouble 
between  him  and  his  wife.  McDonald  at 
flrat  declined  to  state,  but  upon  Whynan  In- 
sisting he  told  Whynan  that  be  had  heard 
that  his  wife  was  having  sexual  Intercourse 
with  divers  persons,  and  J.  R.  Wngner  had 
told  him  (McDonald)  that  eight  different  men 
had  had  intercourse  with  his  (Whynan's)  wife. 
The  record  discloses  that  McDonald  had 
made  this  statement  to  no  other  person,  but 
simply  told  Whynan  what  he  had  heard,  upon 
being  pressed.  He  also  told  Whynan  that 
be,  McDonald,  had  also  had  intercourse  with 
his  wife.  In  the  opinion  it  is  shown  the 
slander  charge  was  based  on  what  McDonald 
told  Whynan  he  had  heard,  and  not  on  what 
McDonald  himself  stated  of  his  own  knowl- 
edge, and  the  opinion  states,  in  holding  the 
alleged  communication  privileged,  "we  are 
not'  discussing  that  part  of  his  communica- 
tion to  Whynan  that  he  himself  had  had 
sexual  intercourse  with  Mrs.  Whynan,  if 
false."  It  was  thus  made  plain  In  that  opin- 
ion, if  the  basis  for  the  alleged  slander,  had 
tieen  what  McDonald  himself  had  stated  as 
tme,  and  it  in  fact  was  false,  it  could  be 
made  the  basis  for  a  charge  of  slander. 
These  are  all  the  cases  cited  by  appellant 
on  this  question.  In  Davis  v.  State,  167  S. 
W.  1108,  this  court  held  that  though  one 
went  to  another  to  Inquire  about  a  matter, 
and  the  person  thus  approached  should  him- 
self utter  a  false  and  slanderous  state- 
ment, afltrmlng  the  truth,  a  prosecution  could 
be  based  thereon. 

But  the  facts  in  this  case  are  wholly  dif- 
ferent from  the  facts  in  either  of  the  above- 
cited  cases.  In  this  case  it  Is  shown,  and 
appellant  in  bis  testimony  on  the  trial  ad- 
mits, be  told  Joe  Martin  what  Martin  told 
Smith.  This  was  the  origin  of  the  slander, 
if  alander  it  be.    When  Wolf  told  Mr.  Ste- 


phens what  Joe  Martin  was  circulating,  Ste- 
phens had  no  knowledge  that  appellant  was 
the  originator  of  the  statements  alleged  to 
be  slanderous.  And  as  the  statements  of 
Martin  coupled  appellant's  and  his  daugh- 
ter's name,  what  was  more  natural  than  ap- 
pellant should  be  applied  to  to  aid  the  family 
of  the  girl  In  refuting  the  slander  being  cir- 
culated by  Martin.  But  when  applied  to, 
appellant,  being  aware  of  the  fact  that  he 
originated  the  report,  and  had  told  Martin  all 
Martin  was  telling,  does  not  Inform  the  fam- 
ily of  the  girl  that  he  had  done  so,  but  pro- 
ceeds to  amplify  the  slanderous  report,  and 
make  statements  that  he  knew  were  false,  if 
false — statements  he  knew  would  damn  the 
girl  tn  the  eyes  of  the  publia  And  not  con- 
tent to  make  the  statement  to  the  brother,  be 
suggests  a  third  person  being  present,  and  to 
this  third  person,  called  in  at  his  suggestion, 
be  proceeds  to  make  an  affidavit  to  this  third 
person,  alleging:  "I  had  free  Intercourse  with 
Earner  Stephens  as  often  as  I  wanted  ta" 
The  rules  of  law,  under  snch  state  of  facts.  Is 
that  the  rule  of  privilege  does  not  apply 
where  there  has  been  a  previous  unpriv- 
ileged publication  by  the  defendant  of  the 
same  or  similar  libel  or  slander,  which  causes 
the  inquiry  to  be  made,  for  in  that  case  it 
Is  the  defendant  by  his  own  wrongful  act 
who  brings  it  on  himself.  Odgen  on  Slander, 
p.  294. 

[2]  In  Cyc.  vol.  25,  p.  371,  the  rule  is  stated 
to  be:  Where  a  person  originates  a  slander 
and  afterwards  repeats  it  in  answer  to  a 
question  by  the  person  slandered,  in  the 
presence  of  a  third  person  brought  by  him 
for  the  purpose  of  hearing  the  answer,  the 
repetition  is  slander. 

In  Griffith  v.  Lewis,  7  Q.  B.  61,  the  court 
held:  "Where  plalntiS  Inquired  of  defend- 
ant 1^  be  bad  accused  her  of  using  false 
weights  In  her  trade,  and  defendant,  tn  the 
presence  of  a  third  person,  answered,  'to  be 
sure  I  did.  Tou  have  done  it  for  years.'" 
It  was  held  to  be  a  slander  for  which  an 
action  would  llei  See,  also,  Watson  v. 
Nicholas,  6  Humph.  (Tenn.)  174;  Nott  v. 
Stoddard,  38  Vt  25,  88  Am.  Dec.  633,  and 
cases  cited.  It  is  thus  seen  where  one  who 
originates  the  slander,  repeats  It  in  the  pres- 
ence of  others,  and  asserts  It  to  be  with- 
in hU  personal  knowledge,  the  statement  not 
being  true,  is  slander.  There  is  a  broad 
difference  between  such  an  allegation,  and 
a  statement  by  the  person  approached  that 
he  had  heard  another  say  so  and  so,  and  does 
not  claim  to  have  any  personal  knowledge  of 
the  matter.  While  this  exact  question  has 
never  before  been  before  this  court  in  so 
far  as  we  have  been  able  to  ascertain,  yet 
we  are  not  without  precedent  in  the  decisions 
of  this  state.  In  the  case  of  Davis  v.  Wells, 
26  Tex.  Cav.  App.  155,  60  S.  W.  566,  one  of 
our  Courts  of  Civil  Appeals  bad  a  similar 
question  before  them,  and  they  held  it  libel- 
ous and  that  an  action  would  lie  thereon, 
they  saying: 
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"If  it  Bhonid  be  determined  that  the  communi- 
cation is  privileged,  exemption  from  liability  will 
not  exist  if  it  was  made  upon  express  malice  oi 
with  a  want  of  good  faith. 

lu  this  case  there  can  be  no  qneetion  of 
good  faith.  Apjiellant  alleged  that  he  had 
carnal  knowledge  of  the  girl,  and  on  the  wit- 
ness stand  he  asserts  this  to  be  true,  and 
the  court  instructed  the  Jury: 

"That  if  you  believe  from  the  evidence  that  the 
said  Klmer  Stephens,  at  the  time  of  the  alleged 
imputation  of  want  of  chastity.  If  you  find  such 
imputation  was  made  by  defendant,  was  guilty 
of  the  acts  set  out  in  the  information  in  this 
case,  or  that  at  said  time,  the  said  Elmer  Ste- 
phens was  not  a  chaste  and  virtuous  woman,  you 
will  acquit  the  defendant,  whether  yon  believe 
such  want  of  chastity  resulted  from  sexual  in- 
tercourse with  the  defendant  or  some  other  per- 
son." 

The  Jnry  under  sutib  chacge  must  have 
found  that  the  appellant's  statement  was 
false,  else  they  would  not  liare  convicted 
him,  and  as  he  alleged  be  bad  carnally 
Icnown  the  young  lady,  It  is  apparent,  if 
false,  such  statement  could  not  have  been 
made  in  good  faith. 

[3]  Counsel  insisted  tbough  that  even 
though  the  communication  was  not  privileg- 
ed, it  ought  to  be  held  quolifledly  privileged ; 
that  is,  the  evidence  must  show  that  malice 
existed  in  the  mind  of  defendant  at  the  time 
lie  made  the  false  statement  The  court  so 
instructed  the  jury  in  bia  charge,  telling 
them: 

"In  order  to  entitle  the  state  to  a  conviction  in 
this  case  the  alleged  Imputation  of  a  want  of 
cbastif-y  in  the  said  Elmer  Stephens,  if  made  by 
the  defendant,  must  have  been  made  either  mali- 
ciously or  wantonly.  Therefore,  I  further 
charge  you  that  although  you  may  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  did  impute  to  the  said  Elmer  Ste- 
phens a  want  of  chasti^  by  saying  of  and  con- 
cerning her  the  things  set  out  in  the  information 
in  this  case,  yet,  if  yon  believe  from  the  evidence 
that  such  things,  so  set  out  in  said  information, 
if  said  by  the  defendant,  was  not  said  either  ma- 
Ucionsly  or  wantonly ;  or  if  you  have  a  reason- 
able doubt  thereof,  yon  will  acquit  the  defend- 
ant" 

In  other  parts  of  the  charge  the  court 
defined  the  words  "wanton"  and  "malicious." 
And  the  evidence  will  support  a  finding  that 
the  statement  was  maliciouBly  made. 

[4,  (]  It  is  true  appellant  testified  on  the 
trial  he  had  no  ill  will  towards  any  of  the 
Stephens  family,  but  his  acts  and  ccmduct 
contradict  his  words.  He  had  been  going 
with  Miss  Stephens.  Her  father  commanded 
her  to  stop  going  with  appellant.  She  in- 
forms appellant  that  he  can  come  to  see  her 
no  more — that  her  father  forbids.  The  la- 
ther says  appellant  had  been  getting  drunk, 
and  engaging  in  other  unseemly  conduct, 
and  this  was  the  reason  for  forbidding  him 
to  c(Mne  to  his  home.  As  soon  as  appellant 
is  informed  he  was  forbidden  the  house,  he 
hunts  up  Joe  Martin  and  puts  this  slander 
in  circulation,  and,  when  questioned  about 
it,  reiterates  and  afflrms  it  to  be  true.  He 
admits  the  young  lady  was  at  tlds  time  as- 
sociating with  Ills  sisters  and  the  beat  peo- 


ple in  the  community.  All  the  witnesses  say 
that  prior  to  the  time  appellant  put  this 
calumny  in  circulation.  Miss  Stephens'  gen- 
eral reputation  for  virtue  and  chastity  was 
good,  and  they  bad  never  heard  it  question- 
ed; that  she  moved  in  the  best  drcies  of 
society.  This  would  authorize  the  Jury  to 
find  that  appellant  acted  with  malice,  U 
they  believed  his  statement  to  be  false;  and 
the  general  rule  is,  as  stated  in  Cyc: 

"Malice  on  the  part  of  defendant  destroys  ids 
privilege.  Such  malice  may  be  riiown  by  the 
style  and  tone  of  the  libelous  statement  or  by 
the  fact  that  publication  was  made  without  ex- 
ercising care  and  diligence  to  ascertain  the 
truth." 

In  this  Instance  there  was  no  question  of 
exercising  care  and  diligence  to  ascertain 
the  truth  of  the  statement  Appellant  knew 
at  the  time  he  made  the  statement  it  was 
false,  if  It  In  fact  was  untrue ;  and  the  Jury 
so  found  under  proper  Instructions,  and,  so 
holding,  there  was  no  error  in  admitting  the 
affidavit  in  evidence. 

The  bills  in  regard  to  admitting  in  evi- 
dence the  statement  of  Wolf  to  Mr.  Stephens : 
The  questions  propounded  to  W,  L.  and  Az 
Henderson,  as  qualified  and  approved  by  the 
court,  present  no  error.  It  was  permissible  to 
show  the  bias  and  Interest  of  the  two  Hen- 
dersons, and  the  fact  that  Mr.  Wolf  gave 
Mr.  Stephens  the  information  he  did  was 
necessary  to  be  shown  to  obtain  a  thorough 
comprehension  of  the  case. 

[6]  When  Miss  Elmer  Stephens  was  on  the 
witness  stand,  on  cross-examination  appel- 
lant propounded  to  her  the  question:  "If 
she  was  willing  to  undergo  a  medical  ex- 
amination to  determine  who  was  telling  the 
truth  in  the  matter."  The  state  objected 
to  the  question,  and  the  court  sustained  the 
objection.  Appellant  does  not  state  in  the 
bill  what  the  answer  of  the  witness  would 
have  been,  nor  what  he  expected  it  to  be^ 
nor  that  if  she  agreed  to  undergo  an  ex- 
amination what  he  believed  would  be  the  re- 
sult We  might  infer  that  he  hoped  the 
examination  would  demonstrate  she  had  had 
intercourse  with  some  man,  but  this  would 
not  indirectly  tend  to  prove  that  appellant 
was  the  person  with  whom  she  had  inter- 
course. We  have  always  held  that  where 
a  medical  examination  has  been  held,  the 
physicians  were  properly  permitted  to  tes- 
tifir  to  the  conditions  found,  but  a  court  can 
hardly  be  expected  to  stop  a  trial  and  hold 
it  in  abeyance  while  such  an  examinatic«  Is 
being  conducted.  Such  a  requrat  ought  to 
be  timely  made,  If  made  in  good  faith,  that 
such  an  examination  can  be  held  without 
delaying  the  court  in  its  orderly  proceedings. 
We  can  see  no  reason  why  the  appellant 
should  not  be  permitted  to  make  such  re- 
quest, and  that  the  young  lady  be  given  an 
opportunity  to  permit  the  examination  or  re- 
fuse to  do  so.  This  would  be  a  matter  that 
the  court  could  not  force  her  to  undergo,  but  . 
she  might  be  given  the  opportunity  to  do  S0| 
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If  agreeable  with  her;  bnt,  the  request  for 
snch  a  proceeding  In  this  Instance  being 
propounded  In  the  midst  of  the  trial,  we 
cannot  say  the  conrt  erred  in  his  ruling 
In  refusing  to  permit  the  trial  to  be  delayed 
for  such  an  Inquiry  at  such  a  time. 

[7,  t]  The  court  did  not  read  his  charge  to 
the  Jury  before  argument,  bnt  did  submit  it 
to  counsel  before  reading  it  to  the  Jury. 
Tills  Is  a  misdemeanor  case,  and,  as  before 
beld  by  this  court,  it  is  the  better  practice 
to  read  the  charge  to  the  Jury,  as  in  felony 
cases,  before  argument,  but  this  is  not  man- 
datory In  misdemeanor  cases.  Appellant 
would  have  the  right  to  except  to  the  charge 
when  presented  to  him,  but  the  record  shows 
be  reserved  no  exception  to  it  when  he  was 
given  an  opportunity  to  read  it,  and  not 
doing  so  at  that  time,  complaint  could  not  be 
made  for  the  first  time  in  the  motion  for  a 
new  trial.  When  he  was  given  an  opportu- 
nity to  read  It,  before  it  was  read  to  the  ju- 
ry, then  was  the  time  for  him  to  make  his 
objection  and  request  any  corrections  he  de- 
sired. 

The  court  did  not  err  in  refusing  tbe 
peremptory  Instructions  to  acquit,  nor  err 
in  refusing  to  give  the  special  charge  asking 
the  court  to  instruct  the  jury,  that  as  a 
matter  of  law,  the  affidavit  made  by  appel- 
lant was  a  privileged  commonlcation. 

The  Judgment  Is  afBrmed. 


TAYLOR  T.  STATE.     (No.  3670.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 

1915.    Rehearing  Denied  Nov.  17.  1915.) 

1.  Weapons  «=»17— Criuinal  PBOSEonTioNS 

— SUFFICIESCT  OF  EVIOENCK. 

On  a  trial  for  unlawfully  carrying  a  pistol, 
evidence  on  the  whole  case  and  on  the  issue  as 
to  whether  defendant  was  a  traveler  held  suffi- 
cient to  sustain  a  conviction. 

[Ed.    Note.— For    other   cases,   see   Weapons, 
Cent.  Dig.  Si  20,  22-^^3;    Dec.  Dig.  <S=>17.] 

2.  Criminal  Law  €=>115&— AppkaI/— Bkvocw 

— QUKSTIONB   OF    FaCT. 

Where  the  evidence  was  safSdent  to  sua- 
tain  the  verdict,  wbetlier  defendant  or  the  wit- 
nesses for  tbe  state  were  to  be  believed  was 
a  matter  for  the  jnry  and  the  trial  court  alone. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3074-3083;  Dec  Dig.  «s> 
1159.] 

8.  Cbihinal  Law   «=3l038— Appkal— Rebbb- 

VATION    OF    GBOUNDS    OF   REVIEW— INBTBUO- 
TIONS. 

No  error  with  respect  to  the  refusal  of 
teqnested  charges  was  shown,  where  the  tran- 
script failed  to  show  that  defendant  excepted  to 
the  charge  and  requested  the  submission  of  his 
special  charges  before  the  charge  was  read  to 
the  Jury. 

[Bia.    Note.— Pbr   other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  2640;   Dec.  Dig.  «=3l03&] 

4.  Weapons  «=>17— Cbiuinai.  Pbobxotitionb 
— Inbtbuctions— '  'Tra  veleb.  ' ' 

On  a  trial  for  unlawfully  carrying  a  pistol, 
an  instruction  that  a  "traveler"  was  a  person 
making  a  trip  from  one  county  to  another,  and 
away  from  hia  home,  with  the  intention  of  be- 
ing away  on  some  business  or  journey  out  of 


his  ordinary  pursuit,   and   that   a  mere   inci- 
dental  delay  connected  with  his  journey  did  not 

firevent  him  from  being  a  traveler  within  the 
aw,  did  not  correctly  state  the  law  and  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  {§  20,  22-33;    Dec.  Dig.  €=»17.] 

6.  CRmiNAL  Law  ©csIOOO—Appeait— Recced 
— Mattebb  Pbebented  fob  Review. 

In  a  motion  for  new  trial  in  a  criminal  case, 
defendant  attacked  the  verdict  on  account  of  the 
action  of  the  jury  de  hors  the  record  and  for 
alleged  improner  argument  of  the  county  attor- 
ney, and  also  for  newly  discovered  evidence.  All 
of  these  matters  were  specially  contested  and 
controverted  by  the  county  attorney,  and  the 
court  beard  evidence  thereon,  but  this  evidence 
was  not  shown  by  the  record.  Defendant's  bills 
of  exceptions  were  filed  long  after  the  adjourn- 
ment of  the  court.  Held,  that  such  matters 
were  not  so  presented  as  to  be  reviewable,  since, 
in  order  to  be  reviewed,  such  matters  must  be 
presented  by  a  proper  statement  of  facts,  filed 
during  term  time,  showing  what  the  testimony 
was. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  288^-2880;  Dec.  Dig.  «=» 
1099.] 

a.  Cbihinai,  Law  «ssl0e!2— Bills  of  Excep- 
tion—Allowance. 

Where  no  exception  was  taken  at  tbe  time 
to  alleged  improper  remarks  of  the  county  at- 
torney and  the  matter  was  not  called  to  the 
judge's  attention  until  two  weeks  after  the  trial, 
and  then  by  a  motion  for  a  new  trial,  and  the 
county  attorney  contested  the  matter  and  spe- 
cially denied  using  the  language  charged,  the 
judge  properly  refused  to  allow  a  Bill  of  ex- 
ceptions to  snch  remarks. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §;  2803,  2829,  2834-2861. 
2919;    Dea  Dig.  «8=>1O02.] 

Appeal  from  Coryell  County  Court;  H.  R 
Bell,  Judge. 

W.  O.  Taylor  was  convicted  of  tmlawfully 
carrying  a  pUtol,  and  he  appeals.    Affirmed. 

Watt  L.  Saunders,  of  GatesvlUe,  for  ap- 
pellant C.  G  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

PRENDEaiGAST,  P.  J.  Appellant  was  in- 
dicted and  upon  trial  convicted  for  unlaw- 
fully carrying  a  plstoL  The  lowest  punish- 
ment was  assessed. 

[1]  He  claimed  and  testified:  That  he 
lived  at  Waco,  In  McLennan  county,  and 
owned  a  farm  In  (3oryell  county,  which  be 
looked  after.  That  on  October  13,  1914,  ho 
went  from  Waco  to  his  farm  to  attend  to 
various  matters  of  business  there,  carrying 
with  him  in  his  grip  the  large  dark-handled 
Colts  45  pistol  wblcb  his  brother-in-law  had 
requested  blm  to  bring  to  him.  That  at  no 
time  during  this  trip  did  be  carry  it  on  his 
person.  After  arriving  in  Coryell  county,  he 
stayed  all  night  with  Mr.  Rubarth.  The  next 
morning  he  went  to  Mr.  Moore's  to  see  him 
about  his  rent  and  other  things,  which  he 
did,  and  there,  that  morning,  took  the  pistol 
out  of  his  grip,  put  it  in  Moore's  buggy,  told 
Moore  about  it,  and  requested  him  to  deliver 
It. to  bis  brother-in-law,  which  was  shown  to 
have  been  done.  That  he  neither  saw  nor 
had  that  pistol  again.    That  is  not  the  pls- 
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tol  he  is  charged  with  carrying.  That  day, 
and  the  following,  he  is  shown,  and  admits, 
to  having  gone  around  to  various  places  in 
the  neighborhood  to  see  rarioos  persons  and 
attended  to  various  matters  of  business. 
That  day,  among  other  places,  he  went  to  an- 
other brother-in-law's,  Clyce  Parsons,'  to  see 
him  about  business  matters.  That  Clyce 
was  not  then  at  home,  but  his  wife  was. 
She  invited  him,  and  be  went  into  her  bouse, 
sat  down,  talked  to  her  about  his  troubles, 
and  wanted  to  see  her  husband  about  some 
business  matters,  and  also  phoned  while  he 
was  there.  She  testified  she  passed  behind 
him  while  be  was  sitting,  and  his  back  was 
to  her  while  he  was  phoning,  and  she  saw 
his  pistol  scabbard  sticking  out  underneath 
his  coat  and  the  shape  of  a  pistol  under  his 
coat;  that  his  coat  was  pulled  up  tight  when 
he  was  phoning ;  that  she  smelled  whisky  on 
his  breath,  and  she  said,  "he  tried  to  get 
close  to  me  and  acted  like  he  was  drunk." 
After  leaving  Clyce  Parsons,'  the  next  dn.v  he 
went  around  to  various  other  places  sr  ^-ing 
different  persons  about  matters  of  business, 
and  in  his  rounds  shortly  before  he  took  a 
mail  hack,  and  went  into  Clyce  Parsons' 
field  where  Clyce  was  at  work  to  see  him 
about  some  business  matter.  While  there 
Clyce  told  him  he  did  not  want  him  to  come 
to  his  bouse  drank  any  more,  scaring  his 
wife,  and  that  his  wife  thought  he  had  a 
gun  on  at  the  time.  That  he  (appellant) 
pulled  back  his  coat,  and  the  witness  swore, 
"I  saw  the  white  handle  of  a  pistol.  •  •  • 
It  was  smalL"  Again:  "Tes,  I  saw  him  with 
a  pistol  on.  He  pulled  back  his  coat,  and  I 
saw  it  It  was  in  his  hip  pocket."  Appellant 
had  his  grip  with  him  at  this  time.  After 
talking  to  Clyce  in  his  field  a  few  minutes, 
the  witness  told  him  the  mail  hack  from 
Pnrmela  to  Levita  was  coming  over  the  hill, 
'  and  appellant  went  and  caught  it  Appellant 
swore  he  had  no  pistol  on  the  day  before 
when  at  Mr.  Parsons'  house,  nor  in  Parsons' 
field  when  Parsons  swore  he  did,  saw  it,  eta 

[I]  The  evidence  was  clearly  sufBdent  to 
sustain  the  verdict  on  the  whole  case  and 
also  on  the  issue  of  his  claim  that  he  was  a 
traveler  at  the  time  he  carried  the  pistol. 
The  Jury  believed  the  state's  witness,  and 
did  not  believe  appellant  This  was  for  the 
Jury  alone  and  the  lower  court 

[3]  The  Judge  gave  a  charge  correctly  sub- 
mitting every  issue  made  by  the  evidence. 
Appellant  made  no  objection  whatever  to  the 
charge  at  the  time.  He,  however,  requested 
two  special  charges  which  the  court  re- 
fused; but,  as  said  by  this  court  in  the  re- 
cent case  of  Tounger  v.  State,  173  S.  W.  1040: 

"The  transcript  falls  to  show  that  appellant 
excepted  to  the  court's  charge  before  being  read 
to  the  Jury  and  a  request  at  that  time  for  the 
submission  of  his  special  charges." 

Hence,  as  presented,  no  error  is  shown. 
However,  his  first,  on  the  issue  of  his  carry- 
ing said  pistol  to  his  brother-in-law,  was 
clearly  on  the  weight  of  the  evldaicoi  and 


about  a  different  pistol  from  that  which  he 
was  charged  with  carrying.  Besides,  the 
court  in  first  telling  the  Jury  the  law,  cor- 
rectly charged  that: 

"It  is  not  a  violation  of  the  law  to  merely 
carry  a  pistol  on  one's  way  to  deliver  some  to 
Its  owner." 

And  in  submitting  the  case  for  a  finding 
told  them,  if  they  believed  beyond  a  reason- 
able doubt  he  carried  the  pistol  at  the  time 
and  place  alleged,  to  find  him  guilty,  unless 
he  was  at  the  time  carrying  it  oa  Wa  way 
to  deliver  It  to  its  owner.  And  again  affirm- 
atively submitted  this  issue  in  his  favor  tell- 
ing the  Jury,  if  you  believe  he  was  merely 
on  his  way  to  deliver  the  pistol  to  its  owner, 
acquit  him  and  find  him  not  guilty. 

[4]  In  his  second  special  charge  he  re- 
quested the  court  to  tell  the  Jury  that  a 
traveler  "is  a  person  making  a  trip  from  one 
county  to  another,  and  away  from  his  home 
with  the  intention  of  being  away  on  some 
business  or  Journey  out  of  his  ordinary  pur- 
suit and  that  a  mere  incidental  delay  con- 
nected with  his  Journey  does  not  prevent 
him  from  b^ing  a  traveler  in  the  meaning  of 
the  law."  This  is  not  the  law.  Williams  v. 
State,  169  S.  W.  1154;  Younger  t.  State,  su- 
pra. Besides,  the  court  gave  a  correct 
charge  on  the  subject  and  submitted  that  Is^ 
sue  in  the  same  way  as  the  above  question 
of  carrying  the  pistol  to  its  owner  was  sub- 
mitted. 

Appellant's  application  for  a  continuance 
was  wholly  insufficient  under  the  statute, 
showed  a  clear  lack  of  diligence,  and,  be- 
sides, the  evidence  of  the  witness  was  wholly 
immaterial  to  any  issue  in  the  case. 

The  court's  charge  more  than  once  told  the 
Jury  that  the  burden  of  proof  was  upon  the 
state  to  prove  appellant  guilty  beyond  a  rea- 
sonable doubt  before  they  could  convict  him. 
It  is  not  susceptible  of  the  construction  that 
it  required  him  to  establish  either  of  bis  de- 
fenses beyond  a  reasonable  doubt  The  re- 
verse of  this  is  true. 

[(]  In  his  amended  motion  for  a  new  trial 
he  urged  some  grounds  attacking  the  verdict 
on  account  of  the  action  of  the  Jury  de  bors 
the  record;  also,  on  the  ground  of  claimed 
improper  argument  of  the  county  attorney: 
and  also  for  what  he  claimed  was  newly  dis- 
covered evidence.  All  of  these  matters,  as 
well  as  every  other  ground  of  his  motion  and 
bills  of  exceptions,  were  specUUly  coutestctl 
and  controverted  by  the  county  attorney  in 
bis  sworn  plea  in  answer  thereto,  The  rec- 
ord shows  that  when  the  court  heard  his 
said  motion,  and  the  contest  thereof,  he 
heard  evidence  thereon.  Wliat  that  evidence 
was,  whether  by  aflldavit  or  oral  testimony, 
or  both,  is  not  shown  by  the  record.  All  his 
bills  of  exceptions  were  filed  long  after  the 
adjournment  of  the  court  Under  such  dr- 
cumstancea,  none  uf  these  matters  are  pre- 
sented in  such  a  way  that  we  can  review 
them.  It  has  been  the  uniform  holding  of 
this  court  at  all  times,  la  a^ong  Una  of  de- 
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dslons,  that  such  matters,  In  order  to  be  re- 
viewed by  this  court,  must  be  presented  by 
a  proper  statement  ot  facts  on  tbe  subject, 
Sled  during  term  time,  showing  what  the 
testimony  was.  One  of  tbe  leading  cases  is 
Black  ▼.  State,  41  Tex.  Cr.  B.  185,  53  S.  W. 
116,  and  some  ot  the  others  are  collated  in 
Graham  v.  State,  73  Tex.  Cr.  B.  28,  103  S. 
"W.  730. 

[6]  There  was  certainly  no  error  in  the 
judge  refitslng  to  allow  appellant  a  bill  of 
exceptions  to  the  claimed  remarks  of  the 
county  attorney  when  It  was  conclusively 
shown  that  no  exception  was  taken  thereto 
at  the  time.  The  matter  was  not  called  to 
the  Judge's  attention  until  two  weeks  after 
the  trial,  and  then  by  his  amended  motl(Mi 
for  new  trial.  As  stated,  the  county  attor- 
ney contested  this  matter,  and  specially  de- 
nied he  used  the  language  charged. 

We  have  not  discussed  separately  each  of 
appellant's  many  asslgmnents,  though  we 
have  considered  all  of  them.  No  error  Is 
pointed  out  that  would  authorize  or  require 
this  court  to  reverse  this  case. 

The  Judgment  is  affirmed. 


ELLIS  V.  STATE.    (No.  8792.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1916.) 

OanaMAL  Law  «=»956— New  ThSaI/— Nkwi.t 

DiscovEBED  Evidence. 

A  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  based  on  an  affidavit  that  the 
affiant  heard  the  witness  inform  accused  that 
he  had  heard  another  say  that  accused  was  not 
the  party  guilty  of  the  theft,  will  be  denied, 
where  the  absent  witness  was  in  jail  and  could 
have  been  produced  as  could  the  affiant,  and 
accused  made  no  sufficient  excuse  for  not  hav- 
ing called  such  witness  t>efore,  claiming  that  h« 
merdy  forgot. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2373-2391 ;  Dec.  Dig.  «=» 
956.] 

Appeal  from  Wood  County  Court;  B.  Ei 
Bozeman,  Judge. 

George  Ellis  was  convicted  of  misdemeanor 
theft,  and  be  appeals.    Affirmed. 

G.  C.  McDonald,  Asst.  Atty.  Gen.,  for  tbe 
State. 

FBENDERGAST,  P.  J.  Appellant  was 
convicted  of  misdemeanor  theft,  and  his  pun- 
ishment assessed  at  a  fine  of  $50  and  two 
days  in  Jail. 

There  is  no  bill  of  exceptions  in  the  record. 

Appellant  contends  that  the  evidence  is  in- 
sufficient to  sustain  the  conviction.  We  have 
carefully  read  it,  and,  in  our  opinion,  it  Is 
not  only  sufficient  but  clearly  shows  appel- 
lant's guilt 

No  other  question  is  raised  in  such  way 
that  it  can  be  considered,  unless  It  be  his 
contention  that  claimed  newly  discovered  evi- 
dence would  require  a  new  trial.    The  state 


contested  his  motion  on  all  the  grounds  rais- 
ed, and  especially  on  this  ground.  His  claim 
on  this  ground  Is  based  on  the  purported  af- 
fidavit of  G.  Q.  Willis,  which  is  attached  to 
his  motion,  to  the  ^ect  that  he  (Willis) 
heard  Aimer  Byars  tell  George  Ellis  that  he 
(Aimer  Byars)  heard  Allen  Rhodes  say  that 
he  (Allen  Rhodes)  saw  Henry  Adams  with 
the  said,  or  alleged,  stolen  flour,  and  that 
be  had  nothing  to  do  with  the  alleged  theft 
of  same.  Appellant  in  his  motion  said  that 
Aimer  Byars,  while  they  were  both  confined 
In  the  county  jail  at  Quitman,  told  him  that 
he  heard  Allen  Rhodes  say  that  Allen  Rhodes 
saw  Henry  Adams  with  the  alleged  stolen 
sack  of  flour,  and  that  defendant  had  noth- 
ing to  do  with  the  theft  of  the  same ;  that  be 
knew  of  this  claimed  witness  before  and  at 
the  time  of  his  trial,  but  that  be  and  his 
friends  had  forgotten  the  name  of  the  wit- 
ness who  used  said  language;  and  that,  if 
he  had  not  forgotten  the  name  of  the  wit- 
ness, be  would  have  bad  him  testify  at  the 
trial.  He  claimed  he  could  not  get  the  affi- 
davit of  the  witness  to  accompany  his  mo- 
tion. As  stated,  the  state  by  the  county  at- 
torney vigorously  contested  appellant's  mo- 
tion, and  among  other  things  attached  the 
sheriff's  affidavit  to  his  contest,  wherein  tbe 
sheriff  swore  that  be  bad  tbe  said  witness  Ai- 
mer Byars  confined  In  the  Wood  county  Jail  on 
a  charge  of  theft  at  the  time  the  motion  for 
a  new  trial  herein  was  overruled,  and  that  He 
was  later  that  morning  carried  to  the  poor 
farm  four  miles  from  town  to  serve  his  sen- 
tence on  said  charge ;  that  appellant's  attor- 
ney had  access  to  said  Byars,  and  that  he 
could  have  had  him  present  on  the  hearing  of 
his  motion  but  did  not  ask  for  his  presence ; 
that  the  said  G.  Q.  Willis  was  also  in  the 
Jail  at  said  time  on  a  complaint  out  of  Che 
state  of  Oklahoma  charging  him  vrlth  theft; 
and  that  Willis  had  been  trying  to  get  a 
lawyer  to  sue  out  a  writ  of  habeas  corpus 
and  talked  to  appellant's  attorneys  before  he 
made  said  affidavit  in  this  case. 

Lnder  all  the  authorities,  the  court  clearly 
was  Justified  in  overruling  his  motion  for  a 
new  trial.  Section  1149,  White's  Ann.  C.  C> 
P.,  and  the  cases  there  cited. 

The  Judgment  is  affirmed. 


EDWABDS  v.  STATE.    (Na  3774.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 

1916.     Beheanug  Denied  Nov. 

17,  1915.) 

1.  Cbiminal  Law  *=»511— Evidence— Accom- 
plices— CORBOBORATION. 

In  a  prosecution  for  cattle  theft  evidence  of 
corroboration  held  sufficient  to  connect  defend- 
ant with  the  offense  and  to  justify  conviction 
on  an  accomplice's  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  gj  1128-1137 ;  Dec.  Dig.  «=» 
511.] 
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2.  GRimiTAi.  Law  ^s»608  — EvirairoB— Ao- 

coin>i,icE's  TBsnvoirr. 

Where  a  theft  is  established,  a  oonvlction 
mar  be  had  on  accomplice  testimony  on  proof 
of  facta  and  drcumstances  tending  to  connect 
accuaed  with  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1099-1128:  Dec  Dig.  <S=> 
508.] 

8.  CsnnirAK  Law  «=>829— Tbiax.— Ihstbuo- 

TIONS. 

The  rc^sal  of  requested  charges  covered 
by  those  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  20U ;  Dec  Dig.  «s>828.] 

Appeal  from  District  Court,  Anstln  Coun- 
ty ;  Frank  S.  Roberts,  Jndga 

Robert  Edwards  was  convicted  of  cattle 
theft,  and  lie  appeals.    Affirmed. 

Duncan  &  Duncan,  of  BellvlUe,  for  appel- 
lant G.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
cattle  theft,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  state  penlten- 
tiary. 

[1,2]  Wesley  Shelly  testified  for  the  state, 
and  testified  he  and  appellant  entered  the 
pasture  of  Mr.  E.  B.  Wilson,  roped  a  cow, 
and  to<A  ber  to  the  home  of  appellant. 
There  they  butchered  her,  and  divided  the 
meat  He  says  they  burled  the  entrails  near 
the  place  where  the  cow  was  butchered,  and 
he  carried  the  head  and  hide  with  him  In 
his  buggy,  and  be  buried  the  head  on  his 
place;  that  he  agreed  to  take  the  hide  to 
town  and  sell  it,  and  they  were  to  divide 
the  money  received  for  the  tilde.  He  then 
testified  to  selling  the  hide  to  Mr.  Barder 
on  Monday  following,  and  says  that  appel- 
lant sent  him  word  by  King  Jackson  to  pur- 
chase him  some  flour  and  other  articles  and 
send  them  to  him  by  Louis  Brown. 

Mr.  Barder  testified  he  purchased  a  red 
cowhide  from  Wesley  Shelly,  and  paid  him 
16.40  for  the  hide;  that  Mr.  Palm  brought 
a  cow's  head  there  and  fitted  It  to  the  Ude; 
that  it  was  the  same  color  as  the  hide,  and 
fitted  the  hide  be  had  purchased.  There 
was  no  brand  6n  the  hide,  but  there  was  a 
hole  on  the  hip  of  the  hide  about  six  inches 
square.  This  head  had  been  found  on  Shel- 
ly's  place,  where  he  admitted  he  had  buried  it 

King  Jackson  testified  that  appellant,  up- 
on learning  that  he  was  going  to  town,  re- 
quested him  to  tell  Wesley  Shelly  to  send  him 
his  fiour  by  Louis  Brown.  How  appellant 
knew  Shelly  would  be  in  town  that  morning 
is  not  disclosed,  unless  Shelly's  testimony  is 
true. 

Ed  Klrkpatrick  testified  that  on  that  Mon- 
day he  sold  Wesley  Shelly  two  sacks  of  flour, 
two  buckets  of  lard,  25-pound  sack  of  salt, 
and  a  can  of  oil. 

Louis  Brown  testified  that  on  that  Monday 
Wesley  Shelly  got  him  to  carry  to  ai^>ellant  a 


sack  of  flour,  a  bucket  of  lard,  and  something 
else  in  a  sack;  he  did  not  remember  what 
it  waa. 

It  is  thus  seen  that  Wesley  Sh^y  sold  the 
hide  of  the  stolen  cow  to  Barder,  and  a  part 
of  the  property  purchased  with  the  proceeds 
of  the  stolen  prc^erty  Is  traced  direct  to  ap- 
pellant This  certainly  tends  to  connect  him 
with  the  theft  A  Jury  would  naturally  tn- 
qnire:  How  did  he  know  Shelly  would  be  in 
BelMlle  that  day,  bow  did  he  know  he  would 
have  the  money  to  buy  the  flour,  and  why 
on  that  day  of  all  days  did  he  send  him  word 
to  send  his  flour?  Appellant  admits  getting 
these  articles,  and  admits  sending  w<vd  by 
King  Jackson  to  send  him  the  fiour  by  Liouis 
Brown,  and  that  Louis  Brown  brought  the 
flour  and  articles  and  delivered  them  to  him, 
but  he  undertakes  to  explain  that  he  bad 
borrowed  $10  from  Herman  Granon,  and 
had  loaned  Shelly  ?5  of  this  borrowed  money. 
But  when  Herman  Granon  was  called  as  a  wit- 
ness, he  said  he  did  loan  appellant  $10,  but 
said  it  was  about  three  years  before  the  date 
of  this  theft  and  this  would  not  explain  why 
VWellant  knew  Shelly  would  be  in  Bellville 
on  that  Monday  with  money  to  buy  flour. 
Shelly  also  testified  that  the  entrails  and  an 
unborn  calf  were  burled  on  appellant's  place, 
at  a  certain  place,  describing  it  Officers 
went  to  this  place  and  found  where  a  Iiole 
had  been  dug,  and  they  say  there  was  a 
fearful  scent  in  the  hole,  bat  no  entrails  were 
found  and  no  unborn  calf,  but  within  about 
100  yards  of  appellant's  honse  the  body  of 
an  unborn  calf  was  found.  Joe  Arnold  te»- 
tifled  he  was  living  on  Mr.  Wilson's  place 
and  was  looking  after  his  cattle;  that  he 
missed  three  or  fonr  of  these  cattle  the 
latter  part  of  December  or  first  of  Jannary. 
One  was  a  red  cow.  She  was  fat  and  large, 
and  was  with  calf  at  the  time  he  missed 
her.  The  cow  had  broad  horna  He  further 
testifled  he  examined  the  hide  fonnd  at 
Barder's;  that,  taking  into  consideration  the 
color  and  size  of  the  cow,  the  hide  looked  to 
him  to  be  about  as  good  a  comparison  as  could 
be  found  anywhere.  He  tells  of  other  facts 
and  circumstances  that  led  him  to  believe 
it  was  Wilson's  cow.  Thus  a  cow  la  shown 
to  be  missing,  independent  of  the  testimony 
of  Wesley  Shelly,  and  facts  and  circumstanc- 
es are  proven  that  would  support  the  convic- 
tion of  Shelly,  as  the  horns  and  head  and 
fresh  be^  were  found  on  his  place.  And 
we  think,  when  a  portion  of  the  proceeds  of 
the  sale  of  this  stolen  cow  Is  traced  direct 
to  appellant,  and  other  drcumstances  in  the 
case,  the  testimony,  independent  of  the  tes- 
timony of  Shelly,  tends  to  connect  appellant 
with  the  theft.  The  necessary  corroborating 
testimony  does  not  have  to  show  In  and  of 
Itself  that  ai>pel1ant  was  guilty  of  stealing 
the  cow.  After  it  has  been  proven  that  a  cow 
had  been  stolen,  all  it  was  necessary  to  prove, 
independent  of  the  accomplice's  testimony. 
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were  facts  and  drcnmstances  tbat  tended 
to  connect  him  with  the  crime.  Id  Jemlgan 
T.  State,  10  Tex.  App.  549,  this  court,  spew- 
ing through  Judge  Hurt,  said: 

"Tbia  $100  bill,  being  the  proceeds  of  the  sale 
of  the  cattle,  can  be  and  is  familiarly  termed 
the  fruits  of  the  crime,  and  occupies  the  snme 
relation  as  a  means  of  proof  in  a  great  manjr 
cases  as  the  possession  of  recently  stolen  prop- 
erty does  to  theft.  In  this  case  the  bill  consti- 
tutes the  fruits  of  the  theft.  It  follows,  there- 
fore, that  if  the  defendant  is  shown  to  have 
had  guilty  possession  of  or  connection  with  this 
bill,  that  fact  would  be  a  strong  corrobora- 
tion of  the  accomplicew  Two  things  are  neces- 
sary, howeyer,  to  make  the  transaction  crimina- 
tive :  (1)  This  must  be  the  bill  for  which  the 
cattle  were  sold;  (2)  the  defendant  must  not 
only  have  been  informed  of  that  fact,  but  that 
the  cattle  were  stolen,  thus  constituting  the  biU 
a  fruit  of  the  theft" 

It  Is  shown  by  the  undisputed  testimony, 
Independent  of  the  testimony  of  the  accom- 
plice, that  the  flour  and  lard  recdyed  by  ap- 
pellant were  fruits  of  the  crime.  Now  does 
the  eyldence  measure  up  to  the  second  re- 
quirement? It  does  not  have  to  be  proven 
by  positive  testimony,  but  can  be  shown  by 
circumstantial  evidence.  Independent  of  the 
testimony  of  the  accomplice,  by  King  Jack- 
eon,  it  is  shown  that  appellant  knew  tbat 
Shelly  would  be  in  BellvlUe  tbat  day  with 
money  to  buy  the  floor,  etc.  How  did  he 
know  this  fact?  Shelly  did  have  the  money 
received  from  a  sale  of  the  stolen  hide. 
He  gets  and  keeps  these  proceeds  of  the  stol- 
en property.  When  told  tbat  Shelly  had 
said  he  (Shelly)  had  sold  him  a  part  of  the 
beef  In  payment  of  a  debt  due  by  Shelly  to 
him,  he  denies  Shelly  was  indebted  to  him 
In  any  sum,  and  yet  the  flour  and  lard  are 
found  In  his  possession.  The  evidence  Justi- 
fies a  finding  that,  when  he  received  these  ar- 
ticles, he  knew  they  were  the  proceeds  of  the 
hide  of  the  stolen  anlmaL  This  is  the  sole 
contention  briefed  by  appellant's  counsel,  and 
we  are  frank  to  admit  that  it  is  not  entirely 
free  from  difficulty,  but  a  careful  study  of 
the  record  convinces  us  the  corroboration  Is 
sufficient 

(31  The  court  gave  six  of  the  special 
charges  requested  by  appellant,  and  they, 
together  with  the  court's  main  charge,  fully 
covered  the  issues  in  the  case,  and  It  was 
not  therefore  necessary  to  give  the  other 
two  special  charges  requested. 

The  charge  on  alibi  is  clothed  In  language 
frequently  approved  by  this  court,  and  is 
not  subject  to  the  criticism  that  it  assumes 
facts  against  the  defensive  theories.  It  was 
only  necessary  that  the  corroborative  tes- 
timony "tended  to  connect  the  defendant 
with  the  offense  charged" ;  it  was  not  re- 
quired that  such  testimony  connect  the  de- 
fendant with  the  crime.  If  snch  proof  was 
made,  independent  of  the  testimony  of  the 
accomplice,  there  would  be  no  need  of  the 
accomplice  testifying. 

The  Judgment  is  affirmed. 


SMITH  V.  STATE.     (No.  S776.) 

(Court  of  Oriminal  Appeals  of  Texas.    Nov.  8, 
l&R.) 

1.  CHiitiNAi,    Law    «=s>1090— Appkal— Bnxs 
OF  Exception. 

The  impropriety  of  overruling  a  motion  for 
continuance  cannot  be  reviewed  without  a  bill 
of  exceptions. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  JJ  2653,  2789,  2803-2822, 282{^- 
2827,  2927,  2928,  2948,  3204;  Dec.  Dig.  «=» 
1090.] 

2.  Criminai.  Law   «=»1097— Appbai/— Statb- 
JiENT  OF  Facts— NECKssrrr. 

The  suflSciency  of  the  evidence  to  sustain 
a  conviction  cannot  be  considered  without  a 
statement  of  facts. 

[Ed.  Note. — ^For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  J$  2862,  2864,  2926,  2934.  2938, 
2939.  2941,  2942.  2947;   Dec.  Dig.  <g=»l097.] 

Appeal  from  Criminal  District  Court,  Dal- 
las C!ounty;    Robt  B.  Seay,  Judge. 

Noce  Smith  was  convicted  of  theft,  and  he 
appeals.    Affirmed. 

O.  C.  McDonald  Asst  Atty.  Qen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  given  a 
misdemeanor  punishment  under  a  felony  in- 
dictment charging  him  with  theft  of  personal 
property. 

[1]  Motion  for  a  continuance  was  overrul- 
ed, and  that  is  assigned  as  error  in  the  mo- 
tion for  new  trial.  Appellant  failed  to  re- 
serve a  bill  of  exception ;  therefore  this  mat- 
ter cannot  be  considered. 

[2]  AU  the  other  matters  in  the  motion  for 
new  trial  pertain  to  the  sufficiency  of  the  evi- 
dence and  matters  growing  out  of  the  evi- 
dence, which  cannot  be  considered  without 
the  testimony.  The  record  does  not  contain 
a  statement  of  facts. 

The  Judgment  will  be  affirmed. 


McOBB  ▼.  STATEL     (No.  S770.) 

(Court  of  Oriminal  Appeals  of  Texas.    Nov.  8, 

1915.) 
GHDCmAi.    Law    «=»1102  —  Statbment    of 

Facts— TiMB  o»  Filing. 

Where  there  was  no  order  in  the  record 
authorizing  a  statement  of  facts  to  be  filed  after 
adjournment  of  county  court,  a  purported  state- 
ment of  facts  must  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  <8=>1102.1 

Appeal  from  Tarrant  County  Court ;  Jesse 
M.  Brown,  Judge. 

Sam  McGee  was  convicted  of  crime,  and  he 
appeals.    Affirmed. 

C  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  adultery,  and  fined  JIOO. 

There  is  no  order  In  the  record  authoriz- 
ing a  statemmt  of  facts  to  be  filed  after  the 
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adjoununent  of  court  There  Is  in  the  record 
what  purports  to  be  a  statement  of  facts  filed 
on  the  20th  day  after  the  court  adjourned. 
The  Assistant  Attorney  General's  motion  to 
strike  out  the  statement  of  facts  under  the 
circumstances  must  ha  sustained. 

There  is  no  blU  of  exceptions  in  the  record. 
In  the  absence  of  a  statement  of  facts  and 
bill  of  exceptions,  no  question  is  raised  which 
can  be  reviewed. 

The  judgment  is  affirmed. 


BACKUS  ▼.  STATE.    (No.  3741.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  S, 
1916.) 

1.  Cbuinai.    Law    «=»1092— Rbcord— Biixs 
OF  Exception— Appboval  by  Tbial  Coubt. 

Bills  of  exception  cannot  be  considered  on 
appeal,  where  the  trial  court  refused  expressly 
to  approve  them. 

[Ed.  Note. — For  other  coses,  see  Criminal 
Law,  Cent.  LKg.  S$  2803,  2829,  2^84-2861,  2919 ; 
Dec.  Dig.  «s»1092.] 

2.  Cbiminal   Law   «=s>982— lUPEACmcENT  — 
Abrests  fob  Misdemeanors  akd  Felonies. 

The  state  on  the  cross-examination  of  ac- 
cused filing  a  plea  for  suspension  of  sentence 
on  conviction  may  show  that  he  had  been  re- 
peatedly arrested  for  various  misdemeanors  and 
once  for  felony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2600,  2501 ;  Dec.  Dig.  «S=> 
982.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  W.  D.  Howe,  Special  Judge. 

ES.  C.  Backus  was  convicted  of  knowingly 
having  in  his  possession  a  forged  instrument 
wittt  Intent  to  pass  the  same,  and  he  appeals. 
Affirmed. 

Weeks  &  Voweli,  of  El  Paso,  for  appellant 
C.  O.  McDonald,  Asst  Atty.  Qen.,  for  the 
State. 

PRBNDEROAST,  P.  3.  Amwllant  was  in- 
dicted on  two  counts — ^the  first  for  forgery; 
the  other  for  knowingly  having  in  his  posses- 
sion a  forged  instrument  with  intention  to 
pass  the  same.  Only  the  second  count  was 
submitted,  and  he  was  found  guUty  eu  that 
count,  and  his  punishment  assessed  at  the 
lowest  prescribed  by  law. 

Appellant  claims  that  the  evidence  was  in- 
sufficient to  sustain  the  conviction.  We  have 
carefully  read  the  statement  of  facts,  and,  in 
our  opinion,  the  testimony  was  sufficient  to 
sustain  the  ccmvlction,  and  we  would  not  be 
authorized  to  reverse  the  case  on  that  ground. 

[1]  There  is  in  the  record  what  might  oth- 
erwise be  considered  bills  of  exception,  bat 
the  court  refused  expressly  to  approve  them. 
Hence  they  cannot  be  considered. 

[2]  There  is  one  which  complains  that  the 
court  permitted  the  state  to  ask  him  and  re- 
quired him  to  answer  on  cross-examination 
that  he  had  been  repeatedly  arrested  for  vari- 
ous misdemeanors  and  once  for  a  felony. 
The  'court,  in  approving  the  bill,  expt^ssly 


states  that  the  appellant  did  not  except  when 
he  overruled  his  objections  to  that  character 
of  testimony.  The  appellant  filed  his  proper 
plea  seeking  the  suspension  of  a  smtoice  in 
case  he  was  convicted.  Even  if  he  had  ex- 
cepted to  the  action  of  the  court,  It  would 
present  no  error,  because  on  his  plea  for  sus- 
pended sentence  said  testimony  was  admissi- 
ble. Williamson  v.  State,  167  S.  W.  360; 
Conatser  v.  State,  170  S.  W.  314. 
The  judgment  is  affirmed. 


BETHANY  v.  STATE.    (No.  8773.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 
1$15.) 

1.  Foboebt  «=>34  — Indictment— VABiANot 

BETWEEN     PUBPOHIr     CLAUSE     AND     INSTBU- 
lOBNT. 

Where  the  purport  clause  in  an  indictment 
alleges  the  instrument  forged  to  have  been  the 
act  of  one  or  more  named  persons,  while  the 
instrument  set  out  by  its  tenor  is  the  act  of 
more  or  less  persons  than  alleged,  the  variance 
is  fatal,  especially  in  the  absence  of  any  in- 
nuendo or  explanatory  averments  as  to  the  na- 
ture of  the  instrument  and  its  character. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  U  86-102;   Dee.  Dig.  «=»34.] 

2.  FoBOKBT    «s>2S— iNDionocRtr— Bbquisiiss 
— PuBPoBT  Clause. 

An  indictment  for  forgery  need  not  state 
in  the  purport  clause  the  names  to  the  instru- 
ment forged. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  «  66-70,  74-76;   Dec  Dig.  ^328.} 

Appeal  from  District  Court,  Austin  Coun- 
ty;   Frank  S.  Roberts,  Judge. 

Horace  Bethany  was  convicted  of  forgery, 
and  he  appeals.  Reversed,  and  prosecution 
ordered  dismissed. 

Johnson,  Matthaei  &  Thompson,  of  Bell- 
ville,  for  appellant  G.  C.  McDonald,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  forgery  ;  his  punishment  being  assessed  at 
two  years'  conflnemeut  in  the  penitentiary. 

The  Assistant  Attorney  General  confesses 
error  on  the  variance  between  the  purport 
and  tenor  clauses.  The  indictment  alleges 
that  Horace  Bethany,  naming  the  date  and 
county,  did  unlawfully  without  authority, 
and  with  intent  to  injure  and  defraud,  will- 
fully and  fraudulently  make  a  certain  fitlse 
instrument  In  writing,  purporting  to  be  the 
act  of  another,  to  wit,  purporting  to  be  tlie 
act  of  Willie  Smith,  which  said  false  Instru- 
ment Is  to  the  tenor  as  follows.  Then  follows 
the  instrument  itself,  signed  by  Horace  Beth- 
any, Richard  Bethany,  and  Willie  Smith. 

[1]  The  Indictment  was  attacked  in  the 
lower  court  on  motion  in  arrest  of  judgment 
Without  taking  np  these  matters  seriatim, 
there  are  no  innuendo  or  explanatory  aver- 
ments in  the  indictment  with  reference  to  the 
count  in  the  indictment '  It  seems  under  the 
authorities  that,  where  the  purport  clause 
unnecessarily  alleges  the  instrument  to  be 
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the  act  of  one  or  more  named  parties,  and 
the  Instrnment  aet  out  by  Its  tenor  is  the  act 
of  more  or  less  parties  than  are  alleged  In 
the  purport  clause,  the  variance  Is  fatal. 
This  Is  the  rule  aptly  stated  by  Mr.  Branch 
lu  his  work  on  Crhulnal  Law,  In  section  382. 
There  are  quite  a  number  of  cases  dted  by 
Mr.  Branch  in  support  of  this  statement  of 
the  law.  It  U  unnecessary,  we  think,  here  to 
recapitulate  these  cases.  Mr.  Branch  has 
done  so,  and  they  will  be  found  there  col- 
lated. It  is  also  stated  by  the  same  writer, 
tn  the  same  section,  that  If  the  indictment 
undertakes  to  allege  whose  act  the  instru- 
ment purports  to  be,  any  variance  between 
the  purport  and  tenor  clauses  will  be  fatal. 
He  also  collates  quite  a  number  of  author- 
ities under  this  statement  of  the  law. 

[2]  It  was  not  necessary  to  have  stated  In 
the  purport  clause  the  names  to  the  instru- 
ment, but,  having  done  so,  and  the  Instru- 
ment set  out  by  its  tenor  shows  it  was  signed 
by  additional  parties  to  those  alleged  In  the 
purport  clause,  it  seems,  under  the  author- 
ities, that  this  would  be  a  fatal  variance,  es- 
pecially in  tlie  absence  of  any  innuendo  or  ex- 
planatory averments  as  to  the  nature  of  the 
instrument  and  its  character. 

There  are  other  Interesting  questions  in 
the  case,  and  some  serious  doubt  about  the 
sufficiency  of  the  evidence,  but  those  are  not 
discussed  in  view  of  the  above  holding. 

The  Judgment  will  be  reversed,  and  the 
prosecution  ordered  dismissed. 


WILLIAMS  V.  STATE.     (No.  S740.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1915.) 

Cbihinal  Law  <8=>1092,  IO&^-^tlub  of  Bx- 
CBPnoN  —  Statkmbnt  of  Facts  — Time  or 
Filing. 

The  court  on  appeal  from  a  conviction  in 
the  county  court  cannot  consider  bills  of  ex- 
ception and  statement  of  facts  filed  within  20 
days  after  adjournment  of  the  term,  where  the 
record  contains  no  order  allowing  the  filing 
thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ii  2803,  2829,  2834-2861, 
2866-2880,  2919;   Dec.  Dig.  «=>1092,  1099.] 

Appeal  from  Jasper  County  Court;  O.  C. 
Brown,  Judge. 

Shepherd  Williams  was  convicted  of  carry- 
ing a  pistol,  and  he  appeals.    AfHrmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  carrying  a  pistol  in  violation  of  the  stat- 
ute, his  punishment  being  assessed  at  a  fine 

of  $ioa 

The  bills  of  exception  and  the  statement 
of  facts  were  both  flled  after  the  adjourn- 
ment of  the  term  of  court.  The  record  con- 
tains no  order  allowing  the  filing  of  these  pa- 
pers; therefore  they  cannot  be  considered. 
Where  appeal  is  taken  from  the  county  court. 


under  the  dedslraos  In  this  state,  it  Is  neces- 
sary tbat  an  order  of  20  days  be  entered  of 
record.  Without  this  the  statement  of  facts 
or  bills  of  exception  cannot  be  considered, 
although  flled  within  20  days.  Such  has  been 
the  uniform  ruling  of  the  court  Without 
these  matters  before  the  court,  there  Is  no 
question  that  can  be  revised. 
The  Judgment  wlU  therefore  be  affirmed. 


BAGLEY  V.  STATE.  (No.  3725.) 

(Court  of  Criminal  Appeals  of  Texas.  Oct.  20, 
1016.     Rehearing  Denied  Nov.  17,   1016.) 

1.  Cbiminal  Law  <S=>595  —  Oohtinuahok — 
Absence  or  Witnesses—Matebiautt  ot 
Testihont. 

On  a  trial  for  seUing  intoxicating  liquor  in 

Eroliibition  territory,  one  witness  testified  that 
e  purchased  a  bottle  of  whisky  from  defend- 
ant about  9:30  a.  m.,  and  another,  after  dark, 
about  7 :30  in  the  evening.  Another  witness 
claimed  to  have  purchased  whisky  about  dark. 
The  court's  qualification  of  a  bill  of  exceptions 
indicated  that  the  sales  were  made  on  February 
27th.  Beli,  that  the  refusal  of  a  continuance 
because  o{  the  absence  of  witnesses  who  would 
have  testified  to  defendant's  whereabouts  be- 
tween lb  a.  m.  and  6:30  p.  m.,  on  February 
20tti,  was  not  error,  as  their  testimony  would 
not  have  been  matenal  to  any  issue  in  the  case. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1311,  1323-1327;  Dec.  Dig. 
<g=>696.] 

2.  Cbiminai.  Law  €=»780  —  Instbttotions  — 
Testiuont  of  Aoooupuces. 

If,  on  a  criminal  trial,  the  evidence  sug- 
gests] that  witnesses  for  the  state  were  accom- 
plices, the  court  should  have  charged  the  provi- 
sions of  Code  Or.  Proc.  1911,  art.  801,  provid- 
ing that  a  conviction  cannot  be  had  upon  the 
testimony  of  an  accompUce  unless  corroborated 
by  other  evidence  tending  to  connect  the  defend- 
ant with  the  offense  committed,  and  that  the 
corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  H  1869-1863;  Dec  Dig.  «=» 
780.] 

3.  Cbiminai,  Law  <g=>507  —  Inbtbuotions  — 
Testimony  or  "Accompuce." 

Where  a  sheriff  agreed  with  B.  to  pay  him 
for  each  bootlegger  he  might  aid  liim  in  catch- 
ing, and,  pursuant  to  such  agreement,  B.  pur- 
chased whisky  from  defendant  he  and  the 
sheriff  were  not  "accomplices"  within  the  rule 

foveming  accomplices'  testimony,  in  view  of 
'en.  Code  1911,  art.  602,  providing  that  the 
fact  tbat  a  person  purchases  intoxicating  liquor 
from  one  who  sells  it  in  violation  of  the  provi- 
sions of  that  chapter  shall  not  constitute  such 
person  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  H  1082-1096 ;  Dec.  Dig.  <S=> 
607. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice.] 

4.  Intoxioatino  Liquobs  «S3141— Criminal 
OrrEHSKS— PuBsoiNO  BvsiHKss  or  Seixino 

LiQUOB. 

That  defendont  may  have  been  in  some  oth- 
er business  would  not  prevent  him  from  pursu- 
ing the  occupation  of  seUing  liquor  to  all  who 
applied  to  him. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  151 :   Dec.  Dig.  «=>141.] 
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Appeal  tiom  District  Oourt,  Harrison 
CSonnty;     P.  O.  Beard,  Special  Judge. 

Tom  Bagley  was  convicted  of  pursuing  the 
business  of  selling  intoxicating  liquor  In  pro- 
blbltlon  territory,  and  be  appeals.    AiSrmed. 

Lane  &  Lane,  of  Marshall,  for  appellant. 
O.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

HARPESt,  J.  Appellant  was  convicted  of 
pursuing  the  business  of  selling  Intoxicating 
liquor  In  prohibition  territory,  and  his  pun- 
ishment assessed  at  three  years'  conflnement 
in  the  state  penitentiary. 

A  motion  in  arrest  of  Judgment  was  filed, 
insisting  the  Indictment  alleged  no  offense 
against  the  laws  of  tbis  state.  In  the  brief 
filed  by  appellant's  counsel,  this  question  Is 
not  presented.  We  Judge  that  upon  further 
examination  of  the  indictment  appellant's 
counsel  ascertained  it  was  in  language  fre- 
quently approved  by  this  court,  and  that  this 
court  had  held  that  such  Indictment  charged 
the  offense  alleged. 

[1]  Appellant  insists  that  the  court  erred 
in  overruling  his  application  for  a  continu- 
ance on  account  of  the  absence  of  the  wit- 
nesses A.  Lb  Hayden  and  Wirt  Hope.  By 
these  witnesses  he  states  he  expected  to 
prove  that  each  of  them  were  with  appellant 
on  the  26th  day  of  February  from  10  o'clodc 
In  the  morning  until  5:30  o'clock  in  the  after- 
noon, and  during  that  time  he  did  not  sell 
any  whisky  to  Jess  Richardson  nor  O.  W. 
Blueher.  In  approving  the  bill  of  excep- 
tions, the  oourt  states: 

"The  evidence  shows  that  neither  Wirt  Hope 
nor  A.  L.  Hayden  were  in  the  dty  of  Marshall, 
Harrison  county,  on  the  27th  day  of  February, 
and  knew  nothing  of  the  sales  of  liquor  to  either 
Jess  Richardson  or  0.  W.  Blueher  on  the  27th." 

If  appellant  expected  to  prove  his  where- 
abouts on  the  26th  and  the  evidence  on  the 
trial  shows  that  the  sales,  if  any  made,  were 
made  on  the  27th,  and  not  the  26th,  the  tes- 
timony would  be  material  to  no  issue  in  the 
case.  Again,  the  witness  Richardson  testi- 
fied he  purchased  one  bottle  of  the  whisky 
about  9:30  In  the  morning,  and  the  other 
after  dark,  about  7:30  in  the  evening.  Blue- 
her testified  he  purchased  the  whisky  he 
cSalmed  to  have  bought  about  dark.  So  If 
Hayden  and  Hope  would  testify  they  were 
with  appellant  from  10  o'clock  to  6-.30  and  he 
sold  Richardson  and  Blueher  no  whisky  dur- 
ing that  time.  It  would  in  no  sense  dispute 
the  state's  testimony,  nor  have  any  tendency 
to  show  it  was  not  true.  The  record  dis- 
closing the  testimony  would  be  material  to  no 
issue  in  the  case,  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial  on 
this  ground. 

[2, 3]  This  case  was  tried  the  14th  day  of 


last  April,  and  no  exceptions  were  reserved  to 
the  charge  of  the  court  as  glTen,  although 
there  were  several  special  diarges  requested. 
Special  charge  Na  1  seems  to  have  been  em- 
bodied In  and  made  a  part  of  the  court's  main 
charge;  at  least,  it  is  fully  covered  by  the 
court's  charge.  The  other  special  charges 
requested  relate  to  accomplice  testimony,  and 
requests  the  court  to  Instruct  the  Jury  that 
Jess  Richardson,  Ol  W.  Blueher,  and  Sheriff 
Sanders  were  accomplices,  under  their  tes- 
timony, and  requested  the  court  to  apply  the 
law  of  accomplices'  testimony  to  their  evi- 
dence, Appellant  refers  to  article  801  of  the 
Code  of  (Mminal  Procedure.  If  the  evidence 
suggested  these  men  were  accomplices,  then, 
of  course,  the  provisions  of  article  801  ought 
to  have  been  given  in  charge  to  the  Jury,  but 
artlale  602  of  the  Penal  Code  provides: 

"The  fact  that  a  person  purchases  intoxicat- 
ing liquor  from  one  who  seUs  it  in  violation  of 
the  provisions  of  this  chapter  shall  not  con- 
stitute such  person  an  accomplice." 

Richardson  testified  he  purchased  one 
bottle  of  whisky  from  appellant  on  the  27tb 
about  9 '.30  In  the  morning,  and  purchased 
another  bottle  on  the  same  day  about  7:30 
in  the  evening.  He  testified  the  sheriff  had 
agreed  to  pay  him  $25  for  each  bootlegger 
he  might  detect,  provided  the  sheriff  was 
placed  in  sud)  position  he  might  see  the  sale 
made.  Sheriff  Sanders  testified  he  made 
that  agreement  and  saw  appellant  make  the 
sales  to  Richardson.  Api>eilant  insists  that, 
notwithstanding  the  above  provision  of  the 
Code,  the  fact  that  Sandys  had  agreed  to 
pay  Richardson  $25  for  each  bootlegger  be 
might  aid  him  in  catching  would  render  them 
accomplices,  bringing  them  both  within  the 
rule  governing  accomplices'  testimony.  TbiB 
was  decided  adversely  to  appellant  in  Walker 
V.  State,  72  S.  W.  401,  soon  after  the  adop- 
tion of  article  602.  In  that  case,  this  court, 
speaking  through  Judge  Davidson,  held: 

"Alexander  was  the  purchaser,  and  Hightow- 
er  was  president  of  an  anti-saloon  league,  who 
employed  Alexander  to  ferret  out  violations  of 
the  local  option  law ;  and  it  may  be  conceded 
that  Alexander  induced  appellant  to  sell  bim 
the  whisky  for  the  purpose  of  instituting  crim- 
inal proceedings  against  him.  *  •  *  It  is  a 
sufficient  answer  to  all  these  questions  to  say 
that,  under  the  facts,  •  •  •  neither  of  the 
witnesses  is  an  accomplice" — citing  the  above 
provision  of  the  Code. 

The  rule  as  thus  announced  has  been  ad- 
hered to.  See  Branch's  Criminal  Law,  { 
554. 

[4]  Appellant  at  the  same  time  may  have 
been  a  cattle  buyer,  but  this  would  not  pre- 
vent him  from  also  pursuing  the  occupation 
of  selling  liquor  to  all  who  applied  to  him, 
and  this  be  seems  to  have  done.  Fitch  ▼. 
State,  68  Tex.  Or.  R.  366, 127  S.  W.  10*6. 

Judgment  affirmed. 
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of  Texas.    Nov.  8, 


(Court  of  Oriminal  Appeali 
191S.) 

1.  GsmnNAL  Law  «=»1089— ApPKAt-CoNW- 
xioNS  Pbbcedent — Pabsino  or  Sbntencx. 

An  appeal  does  not  lie  until  sentence  has 
been  pronounced  on  accused  found  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lraw,  Cent.  Dig.  {{  2091-2699;  Dec.  Dig.  <3=9 
1069.] 

2.  Cbiuinai.   Law   «=>1099— Recobd— Statx- 
iiENT  OP  Facts— Time  op  Filing. 

Accused,  sentenced  at  a  term  subsequent 
to  the  term  at  which  he  was  convicted,  has  90 
days  after  sentence  in  which  to  prepare  and 
file  a  statement  of  facts,  and  a  statement  of 
facts  filed  within  that  time  must  be  considered. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $!  2866-2880 ;  Dec.  Dig.  «=» 
1099.] 
8.  OamiNAX,   Law   9=3928— Tkial  —  Miscon- 

OCCT  OF  JCBT. 

Where,  on  a  trial  for  forgery  of  an  in- 
dorsement on  a  draft  for  $76.50,  the  prosecut- 
ing witness  testified  that  he  bad  not  iudorsed 
the  draft  nor  signed  the  names  thereto,  the 
statement  of  a  juror,  before  a  vote  was  taken 
by  the  jury,  that  be  knew  that  the  prosecut- 
ing witness  would  not  swear  another  man  into 
the  penitentiary  for  $75,  was  not  the  giving  of 
additional  testimony,  and  a  motion  for  a  new 
trial  on  that  ground  was  properly  denied,  in  the 
absence  of  anything  to  indicate  that  the  juror 
had  ever  known  the  prosecuting  witness  before 
being  impaneled  on  the  jury. 

[Ed.  Mote. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  2263-2271;  Dec.  Dig.  <S=> 
928.] 

4.  Obikinal  Law  «s»1169— Ykbdict  — Con- 

ci.usivgness. 

A  conviction  on  conflicting  testimony  and 
sustained,  by  testimony  will  not  be  disturbed  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $$  3074-3083;  Dec.  Dig.  <S=9 
1159.] 

Appeal  from  District  Court,  Bexar  <3oanty ; 
W.  S.  Anderson,  Judge. 

J.  A.  Wilburton  was  convicted  of  forgery, 
and  be  appeals:    Affirmed. 

Butler  L.  Knight  and  Russell  B.  Wine, 
both  of  San  Antonio,  for  appellant  G.  C. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  3.  Appellant  was  convicted  of 
forgery,  and  his  punishnieat  assessed  at  two 
years'  confinement  In  the  state  penitentiary. 

[1, 2]  The  sentence  was  not  pronounced  on 
appellant  at  the  term  of  court  at  which  ap- 
pellant was  tried,  but  he  was  sentenced  at 
a  subsequent  term  of  court.  As  no  appeal 
would  lie  until  sentence  was  pronounced, 
appellant  had  90  days  after  sentence  in  which 
to  prepare  and  file  a  statement  of  facts.  As 
the  statement  of  facta  was  filed  within  the 
time  required  by  law  after  the  pronouncing 
of  the  sentence,'  the  motion  to  strike  out  the 
statement  of  facts  is  overruled.  However, 
the  record  contains  no  bills  of  exception,  and, 
as  presented  to  us,  there  are  but  two  ques- 
tions we  can  review:  (1)  Did  the  court  err 
in  refusing  to  grant  a  new  trial  because  the 


jury  received  additional  testimony;  and  0) 
will  the  testimony  sustain  the  verdict? 

[3]  To  the  motion  for  a  new  trial  is  attach- 
ed Uie  affidavit  of  one  of  the  Jurors,  who 
says: 

"My  name  is  0.  L.  Cirnzevski,  one  of  the  ju- 
rors who  sat  on  the  case  of  State  v.  J.  A.  Wil- 
burton charged  with  forgery  in  Thirty-Seventh 
i'udidal  district  court,  Bexar  county,  Tex.,  and 
make  the  following  affidavit:  I  incidentally 
remarked  to  said  defendants'  counsel,  a  day  or 
two  after  said  case  was  tried,  that  one  of  the 
jurors  made  the  statement  in  the  jury  room  that 
he  knew  that  Ed  Gutzelt  would  not  swear  an- 
other man  into  the  penitentiary  for  $76.  This 
statement  was  made  before  a  vote  was  taken. 
I  do  not  know  the  juror's  name  making  said 
positive  statement,  but  he  was  a  large,  toll 
man." 

This  Is  all  the  affidavit  and  all  the  remark 
thnt  it  is  claimed  was  made.  Jurors,  of 
course,  necessarily  discuss  the  testimony,  and 
for  one  of  the  jurors  to  say  "that  he  knew 
Ed  Gutzelt  would  not  swear  another  man  in- 
to the  penitentiary  for  $75"  is  but  an  ex- 
pression of  the  witness  in  regard  to  the  testl- 
maay  adduced  on  the  trial.  Appellant  was 
charged  with  forging  the  name  of  Gutzelt 
Bros.,  Ed  Gutzelt,  to  an  indorsement  on  a 
draft  for  176.50,  guaranteeing  the  payment 
of  the  draft  So  the  issue  to  be  decided  In 
the  case  was  whether  or  not  appellant  had 
forged  those  names  to  the  draft.  Ed  Gut- 
zelt was  a  witness  in  the  case  and  had  tes- 
tified that  he  had  not  indorsed  the  draft  nor 
signed  the  names  thereto.  There  is  nothing 
in  the  affidavit  to  indicate  the  juror  had  ever 
known  Ed  Gutzelt  before  being  impaneled 
on  the  jury.  He  bad  heard  him  testify,  and 
for  him  to  say  he  knew  Gutzelt  would  not 
swear  another  man  in  the  penitentiary  for 
$75  was  but  an  expression  of  Ills  opinion  on 
the  testimony  adduced  on  the  trial.  Tills 
was  not  giving  additional  testimony,  and  the 
court  did  not  err  in  overruling  the  motion 
for  new  trial  on  this  ground. 

[4]  On  the  question  of  the  sufficiency  of 
the  testimony,  we  will  say  there  was  a  sharp 
Issue  as  to  whether  Ed  Gutzelt  signed  the 
$76  draft  He  positively  swore  he  did  not 
sign  the  $74  draft,  and  said  that  was  a 
forgery  also,  but  paid  It  to  help  appellant  out 
of  trouble.  Appellant  swore  that  Gutzelt 
signed  both  of  them.  Experts  were  called, 
and  Mr.  I^entz,  a  banker,  testified  that,  in 
his  opinion,  the  signature  to  that  draft  and 
one  to  a  check  admitted  to  have  been  writ- 
ten by  Gutzelt  was  the  same,  but  was  the 
only  one  who  so  testified.  Mr.  Matthews, 
another  banker,  said  there  was  some  simi- 
larity, but  he  could  not  say  they  were  the 
same.  Mr.  Halle  testified,  "The  handwriting 
seems  to  differ,"  while  Mr.  Boetz  testified 
that  the  signature  to  the  alleged  forged  check 
was  not  the  signature  of  Gutzelt 

With  this  conflict  in  the  testimony,  we  can- 
not say  the  jury  were  not  justified  in  return- 
ing the  verdict  they  did  return. 

The  judgment  is  affirmed. 


^s»Far  other  cases  s«e 
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DUBLBST  y.  STATE.     <No.  8785.) 
(Conrt  of  Criminal  Appeals  of  Texas.    Not.  8, 

1.  Criminal  Law  <g=3 1170— Rulings  on  Evi- 
dence—Pbejbdicial  Ebbob. 

Where,  on  a  trial  for  cattle  theft,  a  state's 
witness  confessed  that  he  was  a  thief  and  that, 
he  had  aided  accused  in  the  theft,  the  exclusion 
of  evidence  on  cross-examination  that  the  wit- 
ness had  attempted  to  get  a  third  person  to  aid 
in  stealing  cattle  was  not  prejudicial,  especially 
where  the  witness  had  already  testified  on  the 
direct  that  he  bad  talked  with  the  third  person 
aboat  going  with  him  and  accused  to  steal 
cattle,  and  that  the  third  person  had  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  3145-^163;  Dec.  Dig.  «=» 
1170.] 

2.  Cbiminal  Law  «s>82&—lN9rBUCTioN»— Re- 
fusal   OF     INSTBUCTIONS    COVEBED     BT    IN- 

BTBUCTiONB  Given. 

Where  the  court  gave  a  proper  charge  on  an 
iaaue,  it  was  not  necessary  to  give  a  special  re> 
quested  charge  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2011;    Dec.  Dig.  <S=829.] 

Appeal  from  District  Court,  Upshur  Coun- 
ty;  J.  A.  Ward,  Judge.  • 

Dave  Durley  was  convicted  of  cattle  theft, 
and  he  appeals.    Affirmed. 

C.  a  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
cattle  theft,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 

[1]  Pomp  Boren  testified  as  a  witness  tot 
the  state,  and  stated  that  be,  appellant,  and 
Jake  Bolton  had  stolen  the  cow.  In  a  bill 
of  exceptions  it  Is  shown  that  after  the  wit- 
ness had  been  excused  appellant  recalled 
him,  and  desired  to  ask  him: 

"Did  you  not,  just  a  short  time  before  the  kill- 
ing of  this  Brawley  cow,  have  a  conversation 
with  Karly  Sliinner,  in  which  just  you  and 
Early  Skinner  were  together,  in  which  you  stat- 
ed to  him  or  asked  him  to  go  with  you  to  kill 
gome  cattle,  and  he  refused  to  do  it?' 

The  conrt  sustained  the  objection,  and  of 
flhls  action  of  the  qourt  appellant  com- 
plains. The  witness  Boren  had  confessed  he 
was  a  thief,  and  had  aided  In  the  theft  of 
the  Brawley  cow,  and  to  prove  that  he  desir- 
ed to  get  Skinner  to  aid  in  stealing  other  cat- 
tle would  not  add  to  his  moral  turpitude. 
In  addition  to  this,  the  record  discloses  that 
on  direct  examination  he  had  testified  that 
while  rabbit  hunting  he  had  talked  with 
Early  Skinner  about  going  with  him  and  ap- 
pellant to  steal  cattle,  and  Early  Skinner 
bad  refused.  So  that  the  testimony  sought 
to  be  elicited  would  have  been  but  a  reitera- 
tion of  what  he  had  already  testified  to 
when  first  called  as  a  witness. 

[2]  The  only  other  bill  of  exceptions  In 
the  record  complains  of  the  action  of  the 
court  in  overruling  bis  motion  for  a  new 
trial,  and  In  it — the  only  other  question 
than  that  discussed  above — ^is  that  the  charge 
of  the  court  on  alibi  placed  the  burden  on 


defendant  to  prove  this  defense.  This  para- 
graph of  the  charge  is  not  subject  to  such 
criticism,  and  is  in  language  frequently  ap- 
proved by  this  court.  And,  having  givoi 
this  charge,  it  was  not  necessary  to  give 
the  special  charge  requested  on  that  issue. 
The  Judgment  Is  affirmed. 


FONDREN  V.  STATE.     (No.  3786.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1915.    Rehearing  Denied  Nov.  17,  1915.) 

1.  Cbiminal  Law  iS=»1091  —  Qtncsrioirs  Re- 
viewable— Statutobt  Pbovisions. 

Under  Code  Cr.  Proc.  1911,  art.  938,  pro- 
viding that  the  court  on  appeal  shall  presume 
that  the  venue  was  proven  in  the  trial  court 
unless  made  an  issue  therein,  and  it  affirma- 
tively appears  to  the  contrary  by  bill  of  excep- 
tions signed  and  allowed  by  the  trial  judge,  a 
bill  of  exceptions,  complaining  of  refusal  to 
charge  to  acquit  because  the  venue  had  not  been 
proven,  does  not  show  that  the  venue  was  made 
an  issue  during  the  trial  and  presents  no  ques- 
tion for  review.  , 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2803,  2815,  2816,  2818,  2819. 
2823,  2821,  2828-2833,  2843,  2931-2833,  2943; 
r>ec.  Dig.  «s»1091.] 

2.  CRimNAL  Law  «=»508— Accomplices— In- 

COlfFETENOT— EXTBINSIC    EVIDENCE. 

Under  Code  Cr.  Proc  1911,  art  791,  de- 
dariog  that  persons  charged  aa  principals,  ac- 
comphces,  or  accessories  cannot  be  witnesses  for 
one  another,  and  article  792,  authorizing  the 
court  to  interrogate  a  person  offered  as  a  wit- 
ness to  ascertain  whether  he  is  competent  to 
testify,  accused  charged  with  gaming  may  not 
complain  because  the  state  proved  that  a  witness 
called  by  accused  was  indicted  for  committing 
the  same  offense  with  accused,  especially  where 
the  court  erroneously  permitted  the  witness  to 
testify  for  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1099-1123;  Dec:  Dig.  «S=> 
508;   Witnesses,  Cent.  Dig.  U  244-248.] 

3.  Cbiuinal  Law  «=>11703i4  —  Rulinos  ox 
Evidence— Pbejudicial  Ebbob. 

The  state  may,  to  disqualify  accused's  wit- 
ness under  Code  Cr.  Proc.  1911,  arts.  791,  792. 
prove  that  he  was  also  indicted  for  the  same 
offense,  and  the  mere  fact  that  the  court  in  per- 
mitting the  state  to  prove  that  fact  erroneously 
stated  that  the  evidence  was  admissible  to  affect 
the  credibility  of  the  witness  waa  not  preju- 
dicial  to  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal  Iaw. 
Gent.  Dig.  S§  3129-3135 ;    Dec.  Dig.  <8=>1170yi.l 

4.  Gaiuno  «=>72— Gbikinai.  Offbnbbb— "Pbi- 

VAn:  Residence." 

Pen.  Code  1911.  art  548,  making  card  play- 
ing in  any  place  other  than  a  private  residence 
occupied  by  a  family  an  offense,  makes  it  an 
offense  to  play  cards  in  the  private  room  of  a 
boarder  at  a  hotel  or  boarding  house ;  the  board- 
er being  a  single  man  and  no  family  occupying 
the  room. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  if  16»-186;    Dec.   Dig.   «=»72. 

For  other  definitions,  see  Werds  and  Phrases, 
First  and   Second   Series,   Private   Residence.] 

Appeal  from  Tyler  County  Court ;  Tom  F. 
Coleman,  Judge. 

Pink  Fondren  was  convicted  of  gaming, 
and  he  appeals.    Affirmed. 
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Joe  W.  <rboma8,  of  WoodvUIe,  for  appel- 
lant O.'  O.  MdEtonald,  Aast  Atty.  Oen.,  for 
tbe  SUte. 

H.AiR'PEIt,  X  Appellant  was  conrlcted  of 
gaining,  and  bis  piinlshment  assessed  at  a 
fine  of  $12.50, 

Will  Harris  testified: 

"I  IWe  at  Warren,  Tex.  I  am  deputy  sheriCF 
of  Tyler  county,  and  was  on  January  1&  1914. 
I  remember  the  occurrence  on  the  night  of  Janu- 
ary 16,  1914,  where  two  parties  and  myself 
found  Pink  Fnndren  and  Albert  Pennington 
and  Joe  WilUford.  Tliis  occurred  in  an  old 
store  building  and  warehouse  used  one  time  by 
George  Wooley ;  the  back  used  as  warehouse. 
It  ia  composed  of  two  rooms,  the  front  room  used 
at  one  time  as  a  cold  drink  stand.  We  found 
the  door  on  north  side  of  back  room  barred  and 
paper  in  the  keyhole.  We  came  around  to  the 
window  and  couldn't  get  in  on  that  side.  Got 
a  stick,  then  got  ont  my  knife  and  cut  a  hole  in 
an  old  comfort  that  was  used  as  a  blind  over 
the  window.  It  was  a  cheap  comfort,  with  the 
cotton  scattered  in  it,  and  you  could  see  throuEh 
it;  coat  about  75  cents  or  $1.  They  had  two 
boards  placed  edge  on  edge  at  the  bottom  of  the 
guilt  as  a  dead  fall.  I  coald  see  motions  of 
cards  through  the  comfort,  and  after  I  cut  it  I 
could  see  them  good.  They  were  playing  cards. 
I  know  they  were  playing  cards.  I  watched 
them  about  16  minutes,  until  I  got  tired." 

[1]  Wbile  the  case  was  being  presented  to 
tbe  Jury,  and  after  the  evidence  bad  closed, 
api>ellant  requested  the  court  to  instmct 
tbe  Jury  to  return  a  verdict  of  not  guilty  on 
tbe  ground  tbat  tbe  venue  bad  not  been 
proven.  Tbls  contention  would  have  been 
sound  had  not  article  838  of  tbe  Code  of 
Criminal  Procedure  been  amended  in  1897. 
By  that  article  It  is  now  provided  this  court, 
on  appeal,  shall  presume  that  venue  was 
proven  tn  the  court  below,  unless  such  mat- 
ters were  made  an  issue  In  tbe  court  below, 
and  it  affirmatively  appears  to  the  cmtrary 
by  bill  of  exceptions  properly  signed  and  al- 
lowed by  the  trial  Judge.  The  only  bill  In  the 
record  relating  to  tbls  matter  is  one  reserv- 
ed to  the  failure  of  the  court  to  give  this  spe- 
cial charge.  This  In  no  way  evidences  that 
venue  was  made  an  issue  during  tbe  trial 
of  tbe  case,  and,  if  in  fact  we  take  the  rec- 
ord as  a  whole,  the  statement  of  facts  evi- 
dences that  no  such  Issue  was  made  on  tbe 
trial,  but  the  whole  case  proceeded  upon  the 
theory  that  tbe  house  In  Warren  in  which 
the  deputy  sheritC  of  Tyler  county  says  he 
fotmd  appellant  and  two  others  gaming  was 
in  Tyler  county.  Barker  v.  State,  47  S.  W. 
980.  While  it  may  be  said  that  there  Is  no 
one  who  swore  positively  tbat  the  house.  In 
which  the  card  playing  Is  said  to  have  taken 
place,  was  in  Tyler  county,  yet  the  Jury,  un- 
der the  facts  and  circumstances  in  Uils  case, 
would  have  been  authorized  to  so  find  had 
tbat  been  made  an  Issue  and  tbe  court  sub- 
mitted it  to  the  Jury  tn  his  charge. 

[2,  V]  By  the  above  testimony  it  is  seen 
tbat  the  state's  witnesses  testified  tbat  ap- 
pellant, Albert  Pennington,  and  Joe  WilU- 
ford were  plajring  together.  When  the  de- 
fendant called  Joe  Wllllford  as  a  witness, 
the  state  objected  and  proved  bf  him  that  be 


was  under  Indictment  for  the  same  offense. 
The  objection  to  tbe  witness  testifying  should 
have  been  sustained.  Article  791,  0.  C.  P., 
specifically  declares  that  WilUford  was  not 
a  competent  witness  for  defendant.  Article 
792  provides  that  evidence  may  be  Introduced 
to  prove  him  an  Incompetent  witness.  Con- 
sequently, there  was  no  error  in  permitting 
the  state  to  introduce  evidence  that  WilUford 
was  Indicted,  charged  with  the  same  offense. 
Tbe  only  error  committed  was  In  permitting 
the  witness  to  testify  after  tbe  state  had 
made  this  proof.  As  the  defendant  caUed 
Wllllford  as  a  witness,  he  wiU  not  be  heard 
to  complain  that  tbe  state  offered'  proof 
showing  tbat  he  was  an  incompetent  witness 
And  espedaUy  has  he  no  ground  of  com- 
plaint, since  the  court  erroneously  overruled 
the  objection  and  permitted  tbe  vrltness  to 
testify  at  his  Instance. 

As  to  Albert  Pennington,  It  was  permlssl- 
ble_  for  the  state  to  seek  also  to  disqualify 
him  as  he  was  also  indicted  for  the  same 
offense.  However,  there  was  no  error  in  per- 
mitting him  to  testify  for  the  defendant,  as  he 
testified  he  bad  paid  bis  fine.  Vfhea  he  was 
convicted  and  paid  his  fine,  this  removed  the 
bar  of  incompetency  as  a  witness.  The  fact 
the  court  said  he  would  permit  the  state  to 
make  the  inquiry  to  affect  tbe  credit  of  tbe 
witnesses  does  not  render  tbe  inquiry  improp- 
er ;  It  was  only  giving  a  wrong  reason.  The 
testimony  was  not  admissible  to  affect  their 
credit,  bat  was  admissible  on  the  Issue  of 
whether  or  not  they  were  competent  to  tes- 
tify as  witnesses  for  appellant  As  before 
stated,  the  court  erred  In  permitting  WilU- 
ford to  testify  for  defendant  after  the  proof 
had  been  made,  but  there  was  no  error  In 
permitting  Pennington  to  testify  as  be  show- 
ed he  bad  paid  the  penalty.  As  tbe  defend- 
ant got  tbe  benefit  of  both  the  competent 
and  incompetent  witness,  it  is  a  matter  of 
which  be  cannot  be  heard  to  complain. 

[4]  Appellant  contends  that.  If  he  did  play 
at  a  game  of  cards  (which  he  denies),  it 
was  in  bis  room  in  Poland's  boarding  house. 
W.  I.  Poland  testified: 

"I  lived  in  Warren,  Tex.,  on  the  night  of 
January  16,  1914.  Was  then,  and  my  family 
are  now,  running  the  boarding  house  at  Warren. 
I  have  two  houses,  about  100  yards  apart  One 
we  live  in,  and  the  other  I  use  for  m:^  boarders 
to  room  in,  and  the  house  in  question  where 
Joe  WilUford  and  Dick  Barclay  slept  at  that 
time  was  then  used  by  me  as  a  sleeping  apart- 
ment for  my  boarders,  and  Joe  WUliford  occu- 
pied the  middle  room,  slept  there  and  had  all 
his  clothes,  a  grip,  etc.,  in  that  room,  also  at 
that  time  a  man  named  Oeo.  Crone  had  his 
household  goods  in  that  room  of  Joe  WilUford. 
He  asked  me  to  let  him  store  them  in  there  for 
a  few  days,  and  I  let  him  do  so.  They  were 
moved  in  about  two  weeks,  itist  so  soon  as  he 
could  get  him  a  bouse.  Joe  WilUford  used  that 
room  just  as  any  boarder  uses  a  room  to  Uve 
and  sleep  in;  it  was  his  private  room.  He  had 
been  working  and  boardinK  with  mc  about  two 
or  three  months  using  tbe  room  in  that  manner." 

Counsel  cite  a  great  many  old  authorities 
holding  that  it  is  no  offense  to  play  in  one's 
room  at  a  boarding  house,  but  ba^apparently 
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does  not  recall  tbat  tbis  Is  no  longer  the 
law  In  this  state.  The  statute  now  provides, 
and  has  proTlded  for  several  years,  that  card 
playing  In  any  place,  other  than  a  private 
residence  occapled  by  a  family,  Is  an  offense. 
See  Pen.  Code,  art  648,  as  amended  In  1901. 
Since  the  amendment  of  that  article  of  the 
Code,  It  has  always  been  held  to  be  an  of- 
fense to  play  cards  in  the  private  room  of  a 
boarder  at  a  hotel  or  boarding  house.  In 
this  case  It  was  not  contended  that  appellant 
was  a  married  man,  and  his  family  resided 
In  the  room.  All  of  the  record  demonstrates 
that  no  family  occupied  the  room.  The  evi- 
dence of  the  absent  witness  was  therefore 
material  to  no  issue  in  the  case,  and  the 
facts  it  was  alleged  conld  be  proven  by  him 
were  not  ccmtested,  and  were  proven  by  Mr. 
Poland  and  other  witnesses,  and  if  trne 
would  be  no  defense. 
The  judgment  is  affirmed. 


GARCIA  V.  STATE.      (No.  3778.) 

(Oonrt  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1915.) 

Gamins  iS=»72— Cbiuirai.  Or»BN8KS  — "Pbi- 

VATI    RBBIDENCB." 

A  railroad  box  car  set  flat  on  the  ground 
is  not  a  "private  residence"  within  the  statute 
puQlsbing  gaining,  where  the  car  was  only  occu- 
pied by  men  who  did  their  own  cooking  in  the 
car  and  ate  their  meals  therein  and  slept 
therein. 

[Ed.  Note. — ^For  other  cases,  see  Gaming, 
Cent.  Dig.  (i  168-186;    Dec.  Dig.  «=s>72. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Private  Residence.] 

Appeal  from  Lee  County  Court;  John  H. 
Tate,  Judge. 

Miguel  Garcia  was  convicted  of  gaming, 
and  he  appeals.     Affirmed. 

Wm.  O.  Bowers,  of  Giddings,  for  appellant 
P.  J.  Alexander,  Co.  Atty.,  of  Giddings,  and 
O.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDBRGAST,  P.  J.  Appellant  was 
convicted  of  gaming,  and  the  lowest  fine  im- 
posed. 

The  evidence,  without  4)uestion,  is  amply 
sufficient  to  sustain  the  conviction.  Appel- 
lant contends  that  the  evidence  shows  that 
where  the  gaming  occurred  was  a  private 
residence  occupied  by  a  family,  and  hence 
the  conviction  cannot  be  sustained.  We 
thlnlc  his  contention  Is  untenable.  On  this 
issue  the  evidence  shows  tbat  appellant  .and 
several  otter  Mexicans  were  caught  gam- 
bling with  cards  in  a  railroad  box  car  with- 
out wheels  and  set  flat  on  the  groimd.  The 
section  boss  testified  that  he  and  his  family 
occupied  two  such  cars,  where  they  ate,  slept, 
and  lived ;  that  where  these  Mexicans,  in- 
cluding appellant,  were  caught  gambling,  was 
in  another  box  car  250  feet  distant  from  the 
cars  occupied  by  him  and  his  family ;    tbat 


all  those  Mexicans  except  one  were  bache- 
lors; that  one  was  a  married  man,  but  liia 
wife  was  in  Mexico;  that  these  Mexicans 
did  their  own  cooking  in  the  car  occupied  by 
them  and  ate  ttelr  meals  therein  and  also 
slept  therein ;  ttat  none  of  them  ate  or  slept 
or  had  their  meals  prepared  la  the  cars  oc- 
cupied by  him  and  his  family. 

We  liad  occasion,  in  the  recent  cases  of 
Stalllnga  v.  State,  170  S.  W.  159,  and  Sloan 
V.  State,  170  S.  W.  166,  to  discuss  the  statute 
and  wliat  in  contemplation  of  our  present 
law  was  a  private  residence  occupied  by  a 
family  In  which  card  playing  could  be  in- 
dulged without  violating  the  law.  We  also 
cited  and  discussed  many  cases  decided  by 
this  court  Under  the  statute  as  It  now  is 
and  said  decisions,  we  think  that  the  car 
where  appellant  and  his  associates  were  gam- 
bling was  not  a  "private  residence"  occupied 
by  a  family,  nor  was  it  the  private  residence 
of  the  section  foreman  and  his  famUy.  See, 
also,  Fondren  v.  State,  179  S.  W.  1170,  this 
day  decided.  We  think  the  case  of  Hipp  v. 
State,  cited  by  appellant  45  Tex.  Cr.  R.  200, 
75  S.  W.  28,  62  L.  R.  A.  973,  is  not  appUcabla 
to  this  case. 

The  Judgment  is  affirmed. 


COLEMAN  V.  STATE.    (Na  3743.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 

1916.     State's  Rehearing  Denied 

Nov.  24,  1915.) 

1.  Criuinai,  Law  i8=3595  —  CownrnjANCE — 
Ahandonmknt  aftebi  Seduction  and  Mab- 
BiAQE — EvinsNCB— Matebiauty. 

In  a  prosecution  for  abandonment  after 
seduction  and  marriage,  the  testimony  of  a  wit- 
ness, on  account  of  whose  absence  a  continuance 
was  sought,  and  who  if  present  wonl<l  testify 
that  before  the  alleged  seduction  he  saw  pros- 
ecutrix and  a  person  other  than,  defendant  in 
the  act  of  sexual  intercourse  was  material  on  tbe 
issue  of  the  virtue  and  chastity  of  prosecnttiz, 
especially  where  there  was  evidence  of  other 
improper  conduct  by  protiecutrlt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r«w.  Cent  Dig.  {{  1311,  1323-1327;  Dec.  Dig. 
«=»595.] 

2.  Cbiminai.  Law  <=a598— Dbmiai.  or  Oon- 

TINUANCK— DmOBNOE. 

The  denial,  for  lack  of  diligence,  of  a  con- 
tinuance in  a  criminal  case  because  of  the  ab- 
sence of  a  witness  was  erroneous,  where  it  ap- 
peared that  once  before  the  witness  had  failed 
to  attend  court  and  an  attaciunent  had  been 
issued,  and  be  had  been  placed  under  hood,  after 
which  he  attended  court  reeularly,  and  that 
when  he  failed  to  appear  on  the  first  day  of  the 
present  term,  defendant  had  other  process  is- 
sued to  him,  and  it  did  not  appear  that  though 
the  witness  had  left  tbe  state,  defendant  knew, 
01  had  reason  to  believe,  that  he  liad  gone. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1335-1341;  Dec  Dig.  «=> 
598.] 

3.  Husband  and  Wite  «;:p313  —  Abandon- 

llENT     AFIEB     SKDUCT^OM    AND    MABBIAOK— 

KVIDK.NCK. 

Where,  in  a  prosecution  for  al>andonfflent 
after  seduction  and  marriage,  the  evidence  show- 
ed that  both  prosecutrix  and  defoidant  liad 
dark  hair  and  were  of  dark  oomplezion,  that 
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proaecaMz's  baby  and  nncla  both  had  red  hair 
and   were  of  ruddy  complexioii,  and  that  the 

uncle  had  for  several  years  prior  to  the  alleged 
seduction  made  his  home  with  the  father  of 
prosecutrix,  it  was  error  to  exclude  the  testi- 
mony of  a  witnees  that  on  a  certain  occasion  he 
saw  a  woman,  whom  be  believed  from  facts 
stated  to  be  prosecutrix,  sitting  in  the  uncle's 
lap. 

WKd.  Note. — For  other  cases,  see  Husband  and 
Lfe,  Cent.  Dig.  H  1110;  Dec.  Dig.  «S9S1S.] 

4.  Husband  akd  Wife  «=»302  —  Abandon- 

UENT  AFEBB  SXDUCTION  AND  MaBBIAOS— OF- 
FENSE. 

It  is  not  essential  to  the  right  to  prose- 
<!ute  for  abandonment  after  seduction  and  mar- 
riuge  that  the  marriatfe  shall  have  taken  place 
after  indictment,  but  is  sufficient  that  a  com- 
I>laint  charging  seduction  shall  have  been  filed, 
a  warrant  issned,  and  defendant  arrested. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
■Wife,  Cent  Dig.  i  1100;   Dec.  Di«.  «s>302.} 

5.  Husband  and  Wife  «s>813  —  Abandon- 
ment AFTEB  Seduction  and  Maibbiaob— 
Evidence. 

In  a  prosecution  for  abandonment  after 
seduction  and  marriage,  defendant's  evidence 
that  be  married  prosecutrix  under  duress,  and 
not  voluntarily,  and  that  be  immediately 
brought  suit  to  annul  the  marriage,  alleging 
dur«ss  as  grounds  for  annulment,  was  admis- 
sible to  rebut  the  presumption  arising  from 
the  marriage  that  he  was  guilty  of  seduction. 

LKd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1110;   Dec.  Dig.  «=>313.] 
0.  Husband  and  Wife  9=>313  —  Abandon- 
ment  AFTEB   Seduction    and    Mabbiagb— 
Evidence — Divobce  Decbkb. 

In  a  prosecution  for  abandonment  after 
seduction  and  marriage,  a  decree,  divorcing  de- 
fendant from  prosecutrix,  not  bem^  binding  on 
the  state,'  was  not  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  1110;    Dec.  Dig.  «=>313.] 

Appeal  from  District  Conrt,  Bowie  Coun- 
ty;   H.  F.  O'Neal,  Judge. 

Basoom  Coleman  was  convicted  of  aban- 
donment after  seduction  and  marriage,  and 
appeaU.    Beversed  and  remanded. 

J.  S.  Crumpton,  of  New  Boston,  for  appel- 
lant. Hugh  Carney,  Dlat.  Atty.,  of  Atlanta, 
and  C.  C.  McDonald,  Aast.  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
abandonment  after  seduction  and  marriage 
and  bis  punishment  assessed  at  6  years'  con- 
finement In  the  state  penitentiary. 

The  testimony  of  appellant  would  show 
that  he  admitted  having  sexual  Intercourse 
with  the  yonng  lady  on  a  number  of  differ- 
ent occasions,  but  he  most  emphatically  de- 
nies It  was  under  promise  of  marriage,  or 
that  he  was  ever  engaged  to  marry  her.  This 
is  the  second  appeal  in  this  case,  the  opin- 
ion on  the  former  appeal  being  reported  in 
71  Tex.  Cr.  R.  20,  158  S.  W.  1137.  As  the 
opinion  In  that  case  states  the  evidence  rath- 
er fully,  we  deem  it  necessary  to  state  only 
that  portion  of  the  testimony  rendered  nec- 
essary In  passing  on  the  varions  bills  of  ex- 
ception. 

[1]  The  first  bill  relates  to  the  court  over- 
mllng  his  second  application  for  a  continu- 


ance. TblB  oontlnnance  was  sought  on  ac- 
count of  the  absence  of  W.  S.  Strain.  He 
states  the  witness  would  swear  if  present 
that: 

"In  July,  1911,  wfaUe  on  the  road  leading  from 
Oak  Grove  to  the  house  of  prosecutrix,  ne  ob- 
served prosecutrix  and  one  \mom  he  took  to  be 
Put  Bodwell  in  the  act  of  sexual  intercourse." 

This  Is  prior  to  the  time  that  prosecutrix 
says  appellant  led  her  astray  under  a  prom- 
ise of  marriage.  The  materiality  of  this  tes- 
timony is  made  more  apparent  by  other  tes- 
timony In  the  record. 

Emmett  Phillips  testified  be  went  with  the 
prosecutrix,  prior  to  the  date  of  the  alleged 
seduction,  to  church  and  other  places;  that 
she  permitted  him  to  place  his  arms  around 
her,  hug,  and  kiss  her.  Wesley  Hazlewood 
testified  that  prosecutrix  had  willingly  per- 
mitted him  to  kiss  her  on  divers  and  sundry 
occasions.  J.  R.  Morrison  testified  he  had 
occasion  to  go  to  the  home  of  prosecutrix 
to  see  her  father,  Mr.  Burton ;  that  no  one 
else  was  at  home  except  prosecutrix,  and  she 
was  dressed  in  man's  clothes,  and  pulled  a 
razor  out  of  her  pocket;  that  he  asked  her 
if  she  was  fixing  to  shave,  and  she  merely 
laughed;  that  on  anotlier  occasion  he  was 
driving  by  the  home  of  prosecutrix,  and  he 
saw  her  dressed  in  men's  clothes  sitting 
astride  of  the  water  shelf  on  the  gallery,  in 
about  15  steps  of  the  public  road,  and  in 
plain  view  of  the  road.  Morrison  says  his 
daughters  were  with  him  on  this  latter  occa- 
sion, and  one  of  them  remarked,  "I  will 
swear  to  God,  Hattle,"  when  Hattle,  pros- 
ecutrix, replied,  "I  am  not  ashamed;"  that 
he  saw  her  dressed  in  men's  clothes  on  other 
occasions.  This  all  occurred  prior  to  the  al- 
leged seduction,  and  one  of  the  (intentions 
of  api>ellant  Is  that  the  prosecutrix  was  not 
a  chaste  and  virtuous  woman  at  the  time  of 
and  prior  to  the  date  on  which  he  was  charg- 
ed with  this  offense.  At  this  date  Miss  Hat- 
tle was  19  or  20  years  of  age.  If  he  could 
have  followed  this  testimony  with  the  testi- 
mony of  the  witness  Strain,  It  is  readily  seen 
how  material  it  would  have  been  on  the  is- 
sue of  the  young  lady's  virtue  and  chastity. 

[2]  The  court  overruled  the  application  on 
account  of  lack  of  diligence.  It  appears  from 
the  record  that  once  before  the  witness  had 
failed  to  attend  court,  and  an  attachment 
was  Issued  and  he  was  placed  under  bond 
and,  after  being  placed  under  bond,  had  at- 
tended conrt  regularly,  and  was  present  at 
the  term  of  court  Immediately  preceding  the 
one  at  which  the  trial  was  bad.  On  the  first 
day  of  this  term  of  court,  the  witnees  falling 
to  appear,  appellant  at  once  had  other  proc- 
ess issued  for  him  to  Bowie  county.  In  the 
contest  to  the  motion.  It  is  shown  that  since 
the  last  .term  of  court,  the  witness  Strain 
had  gone  to  Oklahoma.  If  appellant  knew, 
or  was  shown  to  have  been  made  aware,  of 
any  fact  that  would  put  him  upon  Inquiry 
whereby  he  could  have  ascertained  that  the 
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witness  had  gone  to  Oklahoma,  then  certain- 
ly he  would  have  been  lacking  in  diligence. 
While  the  fact  is  shown  that  the  wltneaa 
had  perhaps  gone  to  Oklahoma  at  the  time 
the  last  process  was  issued  at  the  beginning 
of  this  term  of  the  court,  yet  there  Is  nothing 
In  the  record  that  would  suggest  that  appel- 
lant was  aware  of  the  fact,  or  in  possession 
of  any  fact  that  would  put  him  upon  inquiry 
so  as  to  ascertain  that  fact  He  bad  Iiad  the 
witness  placed  under  bond  to  attend  court, 
the  witness  had  attended  the  two  terms  im- 
mediately preceding  the  term  of  the  court, 
and  we  think  the  continuance  should  have 
been  granted ;  for  it  is  shown  that  upon  a 
former  occasion  the  witness  had  testifled  to 
the  statement  appellant  states  he  desired  to 
prove  by  him,  which  was  upon  a  most  mate- 
rial issue  In  the  case,  and,  if  true,  would  en- 
title appellant  to  an  acquittaL 

[3]  On  the  trial  of  the  case,  while  the  pros- 
ecutrix was  testifying,  appellant  proved  by 
her  that  the  color  of  her  hair  was  black  or 
dark;  that  she  was  dark-skinned,  and  that 
appellant  also  had  dark  hair  and  was  of 
dark  complexion.  He  then  proved  by  her 
that  the  baby,  which  at  the  time  of  this  trial 
was  between  2  and  3  years  old,  had  red  hair 
and  was  of  light  or  ruddy  complexion,  and 
was  freckled.  He  also  proved  that  Bud 
Wolfe  was  red-haired  and  had  a  ruddy  com- 
plexion, and  was  making  the  home  of  the 
father  of  prosecutrix  his  home  at  the  time 
of  and  for  several  years  prior  to  the  alleged 
seduction ;  that  she  was  about  20  years  old 
at  the  time,  and  that  Bud  Wolfe  was  about 
24  years  of  age;  that  he  was  her  uncle. 
After  making  this  proof  he  called  6.  C.  Sar- 
gent as  a  witness,  who,  if  he  had  been  per- 
mitted, would  have  testifled: 

"That  he  bad  occasion  t;o  stop  in  front  of 
the  home  of  the  parents  of  the  prosecutrix  after 
night  during  the  year  1911,  and  that  he  looked 
through  a  window  in  said  home  and  saw  Bud 
Wolfe,  a  man  whom  he  recognized.  Later  a 
woman  came  by  and  the  said  Wolfe  caught 
hold  of  her  and  pulled  her  down  in  bis  lap^ 
That  the  witness  was  well  acquainted  with  the 
Burton  family.  That  he  knew  that  there  were 
only  two  grown  women  that  resided  on  said 
place,  to  wit,  the  prosecutrix  and  her  mother. 
That  he  knew  that  it  was  not  her  mother,  and 
tlat,  taking  the  size  and  features  and  because 
of  his  acquaintance  with  the  prosecutrix,  he 
took  it  to  be  she  that  was  Bittin<;  in  tlic  lup 
of  the  said  Wolfe,  and  that  to  the  best  of  his 
knowledge,  it  was  proseeatrlx  that  be  saw  in 
the  lap  of  the  said  Bud  WoUe." 

The  court  erred  in  sustaining  objection  to 
this  testimony.  The  fact  that  Bud  Wolfe 
was  her  uncle  would  go  to  the  weight  to  be 
given  the  testimony  and  not  its  admissibil- 
ity, and  whether  or  not  his  testimony  sufB- 
ciently  Identified  the  prosecutrix  in  this  case 
as  the  woman  sitting  in  his  lap  would  also 
be  upon  the  weight  to  be  given  it,  and  not 
go  to  its  admissibility.  He  states  facts  that. 
if  true,  would  render  it  morally  certain  that 
it  was  the  prosecutrix  in  Wolfe's  lap  on 
that  night. 

[4]  Appellant  seems  to  contend  that  the 


marriage  most  have  taken  place  afta  in- 
dictment found  before  a  prosecution  could  be 
maintained  for  abandonment  after  seduction 
and  marriage.  This  is  not  a  correct  con- 
struction of  the  statute.  A  prosecution  is 
begun  by  the  filing  of  the  complaint  cliarging 
him  with  the  ofTense.  It  Is  the  offer  of  mar- 
riage that  must  take  place  before  pleading 
to  an  indictment  for  the  offense.  The  facts 
In  this  case  would  show  that  a  complaint 
was  filed,  charging  appellant  with  seduction, 
warrant  was  issued,  and  he  was  arrested. 
If  those  steps  are  taken,  and  appellant  mar- 
ried her  to  avoid  a  prosecution  for  seduc- 
tion, and  then  abandoned  her  without  cause, 
be  could  be  prosecuted  for  abandonment  aft- 
er seduction  and  marriage,  and  the  bills  rais- 
ing these  questions  present  no  error. 

[I]  However,  when  it  is  proven  that  a  com- 
plaint has  been  filed;  that  appellant  was 
arrested  thereon ;  that  he  subsequently  mar- 
ried the  girl,  and  the  prosecution  for  seduc- 
tion dismissed,  this  evidence  would  have  a 
tendency  to  prove  him  guilty  of  having  se- 
duced the  girl,  and  if  appellant  desired  to  in- 
troduce testimony  that,  instead  of  marrying 
the  girl  volunterlly,  he  was  forced  and  com- 
pelled to  do  so,  he  should  be  permitted  to 
do  80  to  rebut  the  presumption  arising  from 
the  marriage  that  he  was  guilty  of  seduc- 
tion. The  state's  testimony  would  have  ap- 
pellant admitting  his  guilt  to  the  father,  and 
voluntarily  marrying  the  girl  after  prosecu- 
tion was  begun,  and  then  abandoning  her. 
The  appellant  contends  that  he  did  not  ad- 
mit his  guilt  to  the  father  or  any  other  pe^ 
son;  that  be  told  the  father  he  had  never 
been  engaged  to  the  prosecutrix,  and  refused 
to  accompany  the  father  to  his  home,  and 
that  he  was  then  arrested ;  that  by  the  acts 
and  conduct  of  prosecutrix's  father  and  broth- 
ers. Bud  Wolfe,  and  other  relations  he  was 
forced  to  marry  the  girl  to  avoid  trouble; 
that  immediately  after  the  marriage  (the 
first  opportunity)  he  left,  and  almost  Imme- 
diately brought  suit  to  annul  the  marriage, 
alleging  duress  as  grounds  why  the  marriage 
should  be  declared  void.  These  facts  and 
all  evidence  bearing  thereon  should  be  ad- 
mitted in  evidence  on  another  trial. 

[(]  But  the  court  did  not  err  In  excluding 
the  Judgment  decreeing  a  divorce.  That 
Judgment  would  not  be  binding  upon  the  state 
In  its  prosecution.  It  was  not  a  party  to  the 
divorce  suit,  and  could  not  be  bound  thereby. 
Greenleaf  on  Evidence,  voL  1,  page  581,  lays 
down  the  following  rule: 

"Upon  the  foregoing  princi^es  it  is  obvions 
that  as  a  general  rule  a  verdict  and  judgmeot 
in  a  criminal  case,  though  admissible  to  estab- 
lish the  fact  of  the  mere  rendition  of  tiie  judg- 
ment, cannot  be  given  in  evidence  in  a  civil 
action  to  establish  the  facts  on  which  it  was  ren- 
dered. If  the  defendant  was  convicted  it  might 
have  l)een  on  evidence  of  the  very  plaintiff  in 
the  civil  action;  and,  if  he  was  acquitted,  it 
may  have  been  by  collusion  with  the  prosecu- 
tor. And  beside  this,  and  upon  more  general 
grounds,  there  is  no  mutuality.  The  facts  are 
not  the  same,  neither  are  the  rules  or  decisions. 
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of  the  court  In  proceedinK  the  mme.  The  de- 
fendant could  not  avail  himself  in  the  criminal 
trial  of  an7  admissions  of  the  plaintiff  in  the 
dvil  action,  and,  on  the  other  hand,  the  jury 
in  the  civil  action  must  decide  upon  the  mere 
preponderance  of  the  evidence,  whereas  in  a 
criminal  conviction  they  must  be  satisfied  as 
to  a  party's  guilt  beyond  a  reasonable  doubt 
The  same  principles  render  a  judgment  in  a 
civil  action  inadmissible  in  a  criminal  prosecn- 
tion"  (citing  authorities). 

We  do  not  deem  It  necessary  to  discuss 
more  particularly  all  the  bills  In  regard  to 
this  matter,  as  the  above  general  expression 
will  Indicate  to  the  trial  court  what  testi- 
mony Is  admissible.  The  judgment  of  the 
dvU  court  has  no  binding  effect  upon  the 
criminal  court,  and  should  not  be  admitted. 

In  other  bills  appellant  complains  of  quea^ 
tions  propounded  by  the  trial  judge,  and  re- 
marks made  by  him  during  the  trial  of  the 
case.  We  are  satisfied  this  will  not  occur 
on  another  trial,  and  therefore  do  not  deem 
It  necessary  to  discuss  the  bills  presenting 
this  matter. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


WORD  v.  STATE.     (No.  8781.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1915.) 

1.  Cbiminal  Law  <S=589  —  Contintjance  — 
Grounds. 

Denial  of  continuance  was  not  erroneous 
where  all  the  witnesses  were  present,  and  ac- 
cused was  not  deprived  of  any  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $§  1316,  1319;  Dec.  Dig.  «=» 
589.] 

2.  Cbiminal  Law  «=s>925  —  Niw  Tbiai,  — 
GrBocNDB— Misconduct  of  Jubobs. 

That  the  jurors  during  the  trial  discussed 
accused's  conduct  in  walking  across  the  court- 
room in  an  awkward,  uncouth  manner  during 
the  trial,  and  in  laughing  and  smiling  at  jurors 
in  such  a  way  as  to  call  forth  a  discussion  bj 
the  jurors,  was  not  ground  for  new  trial  in  the 
absence  of  any  showing  that  accused  was  nol 
guilty  of  the  conduct  commented  on  by  th* 
jurors. 

nSA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i{  2238-2247,  2250;  Dec.  Dig. 
«=5925.] 

3.  Cbiminai.  Law  ®=>956  —  New  Tbiai.  — 
Gbqunds— Misconduct  of  Jubobs. 

That  a  juror,  after  the  conviction  of  accus- 
ed, stated  to  his  counsel  that  half  of  the  jurors 
said  that,  but  for  facts  injected  into  the  case  as 
to  the  shooting  by  accused  of  a  third  person, 
accused  would  have  been  acquitted,  unaccom- 
panied by  any  affidavit  of  accused's  counsel  or 
of  the  juror,  did  not  justify  granting  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fg  2273-2391;  Dec  Dig.  «S=» 
950.] 

4.  Criminai,  Law  <s=>1111— Bili.  or  Excep- 
tions—Btbt  an  debs'  Bui-. 

Where  a  bill  of  exceptions  as  qualified  by 
the  court  and  a  bystander's  bill  are  filed,  the 
court  must  conrider  the  questions  raised  by  the 
bystander's  bill. 

[Ed.  Note. — For  other  cases,  see  Criminal 
law,  Cent  Dig.  §§  2894-2896;  Dec.  Dig.  «=> 
1111.] 


5.  WrrNKSSES   «=937B  — ORoss-ExAinNATioN 
— DiBECT  Examination. 

Where  a  state's  witness  testified  that  ac- 
cused committed  the  crime  charged,  and  on 
cross-examination  accused  sought  to  show  that 
the  witness  was  taking  an  active  interest  in  the 
case,  it  was  not  reversible  error  for  the  court 
to  permit  the  state  on  redirect  examination  to 
show  that  the  witness  was  interested  in  the 
case  because  accused  had  shot  the  witness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T^w,  Cent  Dig.  fi  836-839,  841,  843;  Dec. 
Dig.  «=>37e.] 

6.  Cbiminai,  Law  <Ss»116C%  —  Bbmabks  or 
Pbesidino  Judge. 

Where  the  court,  in  overruling  an  objec- 
tion to  a  question  asked  a  witness,  stated  uiat 
the  evidence  to  be  elicited  was  admissible  to 
show  motive  of  the  witness,  but  on  the  request 
of  accused  directed  the  jury  not  to  consider  ei- 
ther the  question  or  the  answer,  the  remark  of 
the  court  was  not  reversible  error. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  3114-3123;  Dec.  Dig.  <S=> 
1166%.] 

Appeal  from  District  Court,  Anderson 
County ;  John  S.  Prince,  Judge. 

Hugh  Word  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

J.  E.  Rose,  of  Palestine,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


HARPER,  J.  Appellant  was. convicted  of 
assault  to  murder,  and  his  punishment  as- 
sessed at  fire  years'  confinement  in  the  pen- 
itentiary. 

[1]  Appellant  contends  that  the  court 
should  have  continued  the  cause  for  the  fol- 
lowing reasons:  Appellant  was  in  jail,  and 
bad  two  criminal  charges  against  him.  Ap- 
pellant's counsel  states  that  in  a  conversa- 
tion with  the  court  and  the  district  attorney 
the  court  bad  stated  he  would  call  the  first- 
numbered  case  for  trial,  and  if  appellant 
was  acquitted  in  that  case,  and  would  make 
bond  in  the  second  case,  it  could  be  con- 
tinued. The  court  says  that  aU  that  was 
said  was: 

"If  appellant  was  not  convicted  in  the  first 
case,  and  would  make  bond,  he  would  not  re- 
quire so  strict  a  showing,  but,  if  no  bond  was 
made,  he  would  not  leave  him  in  jail  untried, 
unless  a  strict  showing  for  continuance  was 
made." 

Appellant  was  acquitted  of  the  first  offense 
onJulylst.  On  the  2d  of  July  the  court  states: 
He  called  this  case  for  trial  in  the  morning. 
Appellant's  counsel  not  being  present,  he 
had  him  called,  and  sent  men  to  search  for 
him.  Not  being  able  to  locate  appellant's 
counsel,  he  postponed  the  case  until  2:30 
in  the  afternoon.  At  that  hour  he  again 
called  the  case  for  trial,  and  had  the  jurors 
take  a  seat  in  the  Jury  box.  That  at  this 
time  appellant's  counsel  came  in  with  a  bond 
and  asked  that  the  case  be  continued.  That 
he  declined  to  do  so  unless  a  showing  was 
made.  AU  witnesses  being  present,  and  ap- 
pellant not  contending  that  he  was  depriv- 
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ed  of  any  testimony,  the  conrt  did  not  err 
In  not  granting  a  continuance; 

[2]  Appellant  contends  tbat  the  court 
should  have  granted  a  new  trial  because 
his  counsel  alleges  that  after  the  trial  Mr. 
Ben  D.  Jackson,  one  of  the  Jurors,  stated 
in  his  presence  and  hearing  that  some  of  the 
jurors  discussed  the  fact  "that  defendant 
would  walk  across  the  courtroom  in  a  very 
awkward,  uncouth  manner  during  the  prog- 
ress of  the  trial;  that  he  would  laugh  and 
smile  at  various  members  of  the  jury  in  such 
a  way  as  to  call  forth  a  discussion  of  these 
facts."  There  is  no  allegation  that  appel- 
lant was  not  guilty  of  such  conduct,  and  if 
he  was  guilty  of  it,  and  the  jurors  comment- 
ed on  It,  It  would  present  no  ground  for  a 
new  trial. 

[3]  Appellant's  counsel  also  says  that  Mr. 
Jackson  told  him  "that  half  of  the  Jury  said 
that,  but  for  the  facts  Injected  into  the 
trial  relative  to  the  shooting  of  Ira  Swanson, 
defendant  would  have  been  acquitted."  Ap- 
pellant's counsel  does  not  attach  his  affidavit 
that  such  an  occurrence  took  place,  nor  does 
he  attach  the  affidavit  of  Mr.  Jackson.  As 
presented  to  us,  we  cannot  say  the  court  er- 
red in  the  premises. 

[4]  Appellant  also  has  a  bill  In  the  rec- 
ord In  which  he  complains  Ira  Swanson,  a 
witness  for  the  state,  on  redirect  examina- 
tion, was  asked  the  following  question: 
"Isn't  the  reason  that  you  are  interested  In 
this  case  is  because  that  Hugh  Word  shot 
you  four  times  because  you  were  a  witness 
against  him  In  this  trial?"  Appellant  says 
that  before  he  could  object  the  witness  re- 
plied, "Yes;"  that  appellant  did  then  and 
there  object  and  except  to  such  question 
and  answer,  when  the  court  remarked:  "I 
think  it  admissible  to  show  motive."  The 
court  says  he  made  no  such  remark,  and,  as 
qualified  by  him,  would  certainly  present 
no  error,  but  appellant,  while  filing  the  bill 
as  qualified,  also  filed  a  bystander's  bill,  and 
the  witnesses  testify  that  the  court  did  make 
the  remark,  and  prove  up  the  bill  as  pre- 
sented by  appellant;  consequently  we  must 
consider  it 

[S]  The  witness  Ira  Swanson  was  one  of 
the  witnesses  for  the  state  who  testified 
that  appellant  shot  Mattie  Word,  his  for- 
mer wife.  In  cross-examination  of  the  wit- 
ness appellant  had  sought  to  show  that  the 
witness  was  taking  an  active  Interest  in  the 
prosecution,  and  was  therefore  calculated 
to  be  biased  in  his  testimony;  and  under 
such  circumstances,  if  the  proceedings  took 
place,  as  contended  in  the  bystander's  bill, 
it  would  present  no  reversible  error. 

[6]  However,  we  will  add  here  that,  In 
addition  to  this  bystander's  bill,  appellant, 
in  the  record,  filed  the  stenographer's  re- 
port, and  in  it  appears  the  following: 

"State:  Isn't  It  beconse  you  are  interested  in 
this  case  is  that  this  same  negro  shot  you  four 


times  after  be  shot  Mattie  WordT  Witness: 
Ans.  Yea.  Defendant:  We  ask  the  court  to  in- 
struct the  jury  not  to  consider  either  the  ques- 
tion or  the  answer.  Court:  Tes;  the  jury  will 
not  consider  either  the  question  or  the  answer 
just  put  and  answered  by  the  witness." 

It  Is  thus  seen  tliat  the  question  and  an- 
swer were  properly  excluded  at  the  Ome^ 
and  if  the  court  did  make  the  remark,  and 
yet,  when  appellant's  counsel  requested  the 
exclusion  of  the  question  and  answer, 
promptly  Instructed  the  jury  not  to  consider 
either,  no  error  is  shown. 

After  a  careful  conslderatloa  of  each  and 
every  question  presented  by  the  record,  we 
are  of  the  opinion  there  is  notliing  pre- 
sented that  would  justify  a  reversal  of  the 
case^ 

The  judgment  is  affirmed. 


MAT  V.  STATE.     (No.  3726.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Oct.  20, 

1916.     Rehearing  Denied   Nov.   24,   1915.) 

1.  Oriminai,  Law  ®=3598  —  Continuance  — 
Gbocnds— Due  Dilioencb. 

In  a  prosecudou  for  seduction.  It  was  not 
error  to  refuse  a  continuance  on  the  grounds  of 
absence  of  witnesses,  where  it  appeared  that 
defendant  was  indicted  in  November,  1913,  ar- 
rested in  F'ebruary,  1915,  and  trial  set  for  May, 
1015,  and  defendant  did  not  attempt  to  sub- 
picna  the  absent  witness  until  the  day  before 
his  trial,  since,  under  such  circumstances,  de- 
fendant niled  to  show  that  he  bad  exercised  due 
diligence. 

[EA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  B  1335-1341;  Dec  Dig.  e=> 
598.] 

2.  Cbiminal  Law  ®=»C08  —  Continuance  — 
Grounds— Affidavits. 

It  was  not  error  to  refuse  a  continuance  In 
prosecution  for  seduction,  where  defendant  fail- 
ed to  produce  any  affidavits  that  the  aiiscnt 
witnesses  would  testify  as  stated  in  his  motioii. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (§  1350,  1364-1368 ;  Dec  Dig. 
<S=608.] 

3.  Criminal  Law  «b»956  —  Oontinxiance  — 

DiSCBETION. 

Since  a  continuance  in  a  criminal  cose  is 
not  a  matter  of  rifbt,  but  is  within  the  sound 
discretion  gf  the  trial  court.  It  was  not  error  to 
refuse  a  continuance  and  to  overrule  a  motion 
for  new  trial  as  soon  as  filed,  where  defemlitnt 
bad  two  days  after  the  verdict  in  which  he  could 
secure  the   affidavits   of   absent   witnesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {§  2373-2391;  Dec  Dig.  «=» 
956.] 

Appeal  from  District  Court,  Callahan 
County ;     Tfaconas  L.  Blanton,  Judge; 

Will  P.  May  was  convicted  of  seduction, 
and  he  appeals.     Affirmed. 

Critz  &  Woodard,  of  Coleman,  for  appel- 
lant C.  0.  McDonald,  Asst  Att7.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  indicted, 
charged  with  seduction,  and  when  tried  was 
convicted,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 
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[1]  Appellant^B  coansel  in  his  brief  and 
oral  ar^ment  before  this  coart  admittml 
that  none  of  the  bUls  of  exception  In  the 
record  as  qualified  b7  the  court,  present 
error,  unless  it  be  the  one  in  which  he  ex- 
cepted to  the  action  of  the  court  in  over- 
ruling his  first  application  for  a  continu- 
ance. He  earnestly  insists  that  this  bUl 
presents  error,  and  has  filed  an  able  brief 
on  that  question  alone,  and  if  diligence  was 
shown  and  an  allegation  that  the  witnesses 
would  testify  as  stated,  perhaps  it  would 
present  error.  But  does  the  application 
show  that  diligence  required  under  the  law? 
Appellant  admits  he  and  Miss  Efiie  Qulllin 
had  several  acts  of  carnal  intercourse  in 
July  and  August,  1912.  They  both  fix  the 
first  date  as  July  6,  1912,  and  that  the  last 
act  was  perhaps  the  latter  part  of  August, 
1812,  when  appellant  left  Callahan  county. 
By  the  testimony  of  both  of  them  it  is  rea- 
sonably certain  that  he  is  the  father  of  her 
baby,  bom  May  7,  1913.  The  grand  jury  of 
Callahan  county  indicted  appellant  Novem- 
ber 13, 1913.  The  sheriff  of  Callahan  county 
did  not  locate  appellant  until  in  February, 
1915,  when  he  was  arrested  in  Coleman  coun- 
ty, and  gave  bond  for  his  appearance  In  court 
in  Callahan  county  in  May,  1915.  While 
the  state  contends  he  was  a  fugitive  from 
justice^  appellant  contends  that  he  had  nev- 
er been  ont  of  the  state,  did  not  know  he 
bad  be^i  indicted  until  he  was  arrested, 
and  was  not  then  and  had  not  been  avoid- 
ing arrest  And  it  may  be  that  his  conten- 
tion is  correct  Bot  it  is  apparent  he  was 
arrested  In  February,  and  while  he  says  he 
did  not  then  know  he  was  Indicted,  and 
thought  that  only  a  complaint  had  been  fil- 
ed against  him,  the  slightest  diligence  would 
have  disclosed  that  an  indictment  had  been 
returned  by  the  grand  Jury  and  was  pend- 
ing against  him.  In  fact,  the  bond  he  sign- 
ed would  have  so  Informed  him  if  he  had 
read  It  Notwithstanding  he  was  arrested 
in  February,  he  apparently  made  no  prepara- 
tion for  bis  trial  until  he  wmt  to  Callahan 
county  in  May,  and  did  not  have  the  subpoena 
issued  for  the  absent  witness  until  the  eve- 
ning before  his  case  was  called  for  trial  next 
morning.  It  is  true  he  says  he  was  not  made 
aware  of  the  facts  he  expects  to  prove  by  the 
witnesses  until  that  day,  but  if  he  Iiad  used 
any  diligence  or  ^ort  is  it  not  reasonable  to 
presume  that  he  could  have  ascertained  such 
facts  earlier  if  lie  had  tried?  At  least  the 
record  does  not  disclose  any  effort  on  hla 
part  to  learn  about  such  testlipony  or  wit- 
nesses. 

[2]  Again  he  does  not  pretend  to  have  any 
personal  knowledge  that  the  witnesses  would 
testify  to  the  facts  he  states.  He  says  some 
one  informed  him  that  the  witnesses  would 
so  testify  In  a  casual  conversation,  without 
giving  the  name  of  his  informant  Attached 
to  his  motioa  for  a  new  trial  is  no  affidavit 
of  the  witnesses  that  they,  or  either  of  them, 


would  BO  testify ;  bo  affidavit  of  the  person 
who  told  him  in  a  casual  conversation  they 
would  so  testify  is  attached,  stating  they 
would  so  testify.  So  it  is  made  apparent 
that  appellant  did  not  know  they  would  so 
testify,  does  not  state  they  would  so  testify, 
but  states  specIflcaUy  he  merely  has  been 
so  informed,  in  a  casual  conversation,  with- 
out giving  the  name  of  his  informant  This 
is  too  vague  and  indefinite.  In  fact  the  at- 
tendance of  one  of  the  witnesses  whom  he 
says  he  was  informed  in  the  casual  conver- 
sation would  testify  that  the  reputation  of 
Miss  QuiUln  for  virtue  and  chastity  was  bad 
was  secured,  and  he  refused  and  failed  to 
so  testify,  thus  evidencing  that  the  Infor- 
mation appellant  Received  in  the  casual  ccm- 
versation  was  not  very  reliable. 

[3]  Appellant  says  the  trial  court  overruled 
his  motion  for  a  new  trial  as  soon  as  filed, 
and  he  had  no  opportunity  to  secure  the 
affidavits  of  the  witnesses.  He  had  two 
whole  days  after  verdict  in  which  to  file  a 
motion  for  a  new  trial,  and  if  be  had  taken 
this  time,  if  the  witnesses  were  In  the  coun- 
ty, he  could  have  secured  the  a^davits.  If 
they  would  so  testify,  before  filing  bis  mo- 
tion. Or  if  he  had  not  the  means  to  make  the 
trip,  he  could,  in  his  motion,  have  set  up 
that  fact,  and  asked  that  process  be  Issued 
for  the  witnesses,  and  that  they  be  heard 
on  the  motion.  Had  he  done  this,  doubtless 
the  court  would  have  granted  such  prayer, 
or  if  the  court  had  not  done  so,  it  would 
have  shown  an  effort  on  the  part  of  appel- 
lant and  faith  in  wliat  be  had  been  informed 
in  the  casual  conversation  they  would  tes- 
tify. He  did  not  do  this,  and  we  have  no  in- 
formation they  would  so  testify  if  a  new 
trial  was  granted.  Appellant  does  not  pre- 
tend to  know  that  they  would  do  so,  and  ap- 
parently does  not  know  the  name  of  the  per- 
son who  informed  him  the  witnesses  would 
so  testify,  because  he  does  not  give  it  in  his 
application  for  a  continuance,  nor  in  the 
motion  for  a  new  trial.  If  there  was  any 
evldoice  that  the  witnesses  would  so  testify, 
there  would  be  merit  perhaps  in  appellant's 
contention,  but  as  the  record  pres^its  the 
question,  it  is  too  indefinite  for  as  to  bold 
that  the  trial  court  abused  bis  dlscretioia 
in  overruling  the  application  for  continuance, 
and  the  motion  for  new  trial  based  on  that 
ground.  A  continuance  is  no  longer,  under 
our  law,  a  matter  of  right,  but  is  addressed 
to  the  sound  discretion  of  the  trial  Judge; 
and,  when  we  are  asked  to  review  this  discre- 
tion, it  ought  to  be  made  apparent  by  the  rec- 
ord that  the  witnesses  would  testify  as 
alleged,  or  at  least  that  appellant  had  good 
reason  to  believe  that  they  would  so  testify. 
The  materiality  of  the  testimony  is  not  ques- 
tioned, for  if  the  witnesses  would  so  testify, 
the  testimony  would  be  upon  a  material  issue 
in  the  case,  but  the  record  discloses  that  ap- 
pellant does  not  know  they  would  so  testify, 
and  is  relying  upon  the  statement  of  another 
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person  whom  he  casnally  met,  and  the  afflda- 
rit  of  such  person  Is  not  attached  to  the  mo- 
tion. 
The  judgment  Is  affirmed. 


BRICB    ▼.    STATE.      (No.   8784.) 

(Court  of  CMminal  Appeals  of  Texas.     Not.  3, 
1915.) 

1.  ORiMiNAr,  Law  e=^i>^5  —  Evidbncx  —  Oon- 
TKssioNs— Corpus  Delicti. 

While  the  confession  of  an  accused  ma.T 
be  used  where  the  corpus  delicti  is  established, 
yet  it  is  inadmissible  to  establish  the  corpus 
doHctL 

[Ed.  Note.— For  other  cases,  see  Criminal 
liow.  Cent  Dig.  if  1225,  1226;  Dec.  Dig.  «=» 
535.] 

2.  iNToxicATiNa  Liquors  «=>2S6— Ofrnsbs 
— PuRsuiNO  BusiNXss  or  Sklunq  Intozi- 

0ANT8. 

To  warrant  a  craiviction  of  pursuing  the 
business  of  selling  intoxicating  liquor  in  local 
option  territory,  tiie  state  must  provs  at  least 
two  sales. 

[Ed.  Note — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {}  3(X>-322;  Dec.  Dig.  «=> 
236.] 

3.  iNTOxicawNO  LiQTTom  *=»236— OrrausBB 
— BusiNBsa  or  Selling  Intoxioahts  in 
Local  Option  TEBBiroRT. 

In  a  proeccntion  for  pursuing  the  business 
of  selling  intoxicating  liquors  in  local  option 
territory,  evidence  held  insufficient  to  warrant  a 
conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {f  300-322;   Dec.  Dig.  <S=9 

Appeal  from  District  Court,  Red  River 
County;     Ben  H.  Denton,  Judge. 

J.  Brice  was  convicted  of  pursuing  the  oc- 
cupation of  selling  intoxicating  liquors  in 
local  option  territory,  and  he  appeals.  Re- 
versed and  remanded. 

Travis  T.  Thompson,  of  CJlarksville,  for  ap- 
pellant. C.  C.  McDonald,  Asst  Atty.  Oen., 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  pursuing  the  occupation  of  selling  Intox- 
icating liquors  In  local  option  territory,  his 
punishment  being  assessed  at  two  years'  con- 
finement in  the  penitentiary. 

The  indictment,  after  alleging  the  pursn- 
Ing  of  the  business,  set  ont  the  names  of  two 
parties  to  whom  sales  were  made,  to  wit, 
Will  Williams  and  J.  T.  Kllgore.  Proof  is 
reasonably  certain  as  to  the  sale  to  Williams. 
Kllgore  was  not  produced  as  a  witness.  Ap- 
pellant made  a  confession  to  the  district 
attorney  after  he  had  testified  before  the 
grand  Jury.  The  confession  may  be  treated 
as  indicatiug  that  he  had  sold  whisky  to  J. 
T.  Kilgoie.  It  is  rather  indefinite.  He  also 
mentioned  the  names  of  two  other  parties 
who  were  not  named  in  the  indictment.  This 
is  the  state's  case  outside  of  the  fact  that 
defendant  is  shown  to  have  been  connected 
with  a  shipment  of  whisky,  by  one  of  the 
witnesses;   that  is,  that  he  tiad,  on  the  oc- 


casion when  Will  Williams  bought  the  whis- 
ky, a  paper  box  that  would  carry  twelve  bot- 
tles of  whisky.  It  is  not  stated,  however, 
that  there  were  twelve  bottles  in  it  at  the 
time  that  Williams  bought  this  whisky.  Wil- 
liams testified  that  he  did  not  see  any  other 
whisky  there  at  the  time  he  l>ought  it  He 
says  there  was  a  box  there,  but  he  did  not 
see  any  whisky.  All  that  he  saw  was  a  i^t 
of  wliisky  that  he  l>ought  of  defendant  for 
which  he  paid  75  cents.  The  sheriff  testified 
that  he  recovered  or  came  in  possession  of 
some  intoxicating  liquors  in  a  pasteboard  box, 
a  twelve-quart  case.  This  was  on  the  31st 
of  May,  and  he  found  this  whisky  or  got  it  at 
the  old  jail  wagon  yard  in  Clarksville,  and 
Ills  recollection  was  that  there  were  five 
quarts  of  whisky  In  the  box,  and  some  old 
whisky  glasses.  This  witness  does  not  con- 
nect the  defendant  with  tliat  pasteboard 
box,  nor  does  be  undertake  to  do  so.  It  may 
or  not  have  belonged  to  appellant  The 
confession  made  to  Mr.  Lipscomb  was  to  the 
effect  that  appellant  got  a  shipment  of  twelve 
quarts  of  whisky  on  31st  of  May,  and  dis- 
posed of  all  but 'five;  that  he  "sold  Will 
Williams  one  pint  of  the  wUsky;  and  let 
J.  T.  Kllgore  have  one  pint  of  the  whisky; 
and  Collier  Hemingway  got  one  quart  of 
the  whisky ;  and  Rufns  Davis  got  one  quart 
of  the  whisky;  and  I  sold  three  or  four 
other  different  parties  one  quart  each  of  the 
whisky.  I  didn't  know  the  parties  to  whom 
I  sold." 

[1-1]  Now  tlUs  confession  does  not  aid  the 
state  particularly  in  Its  Cfuse,  even  if  It  was 
admissible  testimony.  The  confession  of  a 
defendant  may  be  used  where  corpus  delic- 
ti is  shown  to  connect  the  defendant  or  par- 
ty making  the  confession  with  that  corpus 
delicti,  and  It  has  been  held  that  the  confes- 
sion may  be  used  to  aid  in  making  out  the 
corpus  delicti,  as  In  the  Kngadt  Case,  38 
Tex.  Or.  R.  OM,  44  S.  W.  9S9,  and  for  other 
authorities  see  Branch's  Crim.  Law,  |  235. 
It  has  been  held  that  the  confession  alone 
cannot  prove  the  crime.  The  corpus  delicti 
must  be  proved,  and  the  confession  may  be 
used  to  C4Kmect  the  party  with  It  This  has 
been  thoroughly  settled  in  a  numerous  line 
of  cases  in  Texas.  Hill  v.  State,  U  Tex. 
App.  132,  is  one  of  the  earlier  cases.  Oon- 
fesslon  alone  is  Insufficient  to  support  a  ctw- 
vlction.    See  Branch's  Crim.  Law,  i  235. 

Take  the  confession  of  appellant  out  of 
the  case,  and  there  Is  no  testimony  to  show 
that  he  sold  wUsky  to  anybody  except  Wil- 
liams. The  corpus  delicti  in  this  case  is  not 
shown  until  evidence  of  a  sale  has  been 
shown  by  somebody.  The  same  may  be  said 
as  to  the  other  parties  named  in  the  confes- 
sion. They,  however,  are  not  named  In  the 
indlctmoit;  but  if  they  had  been  the  state 
could  not  prove  the  corpus  delicti  or  crime 
by  the  confession.  There  must  be  evidence 
independent  of  the  confession.    Such  we  un- 
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derstand  to  t)e  the  nnbroken  line  of  anthortty 
In  Texas.  The  HUl  Case,  supra,  was  fol- 
lowed In  two  cases  reported  in  40  Tex.  Or.  R. 
(White  V.  State,  40  Tex.  Or.  K.  370,  50  S.  W. 
706,  and  SulUran  ▼.  State,  40  Tex.  Cr.  R. 
639,  51  S.  W.  375) ;  also  in  one  case  in  60 
Tex.  Cr.  R.  (Dunlap  v.  State,  60  Tex.  Or.  R. 
504,  98  S.  W.  845).  We  therefore  are  of 
opinion  the  state  has  not  made  oat  its  case. 
The  state  mast  prove,  not  only  the  follow- 
ing of  the  baslness,  bat  must  prove  at  least 
two  sales,  and  this  mnst  be  done  according 
to  the  rales  of  evidence  and  law,  and  as  a 
prerequisite  to  that  it  must  be  shown  that 
the  party  was  following  that  bnsiness,  and 
In  pnrsning  that  baslness  made  two  sales; 
otherwise  the  state  has  not  made  a  case. 

The  facts  do  not  justify  this  conviction  as 
presented  by  this  record,  and  the  Judgment 
therefore  will  be  reversed,  and  the  cause  re- 
manded. 


WELBORN  V.  STATE.     (No.  3739.) 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 

3,  1915.) 

1.  EouiczDE  9=3ll6— Sei.f-Defkkse. 

Where  defendant  shot  and  kiUed  decedent 
when  the  latter  attacked  him,  because,  from 
his  own  viewpoint,  he  was  in  danger  of  death 
or  serious  bodily  injury,  he  had  a  right  to  shoot 
until  he  relieved  Imnself  of  the  impending  dan- 
ger, whether  other  parties,  friends  of  the  dece- 
dent, had  anything  to  do  with  the  trouble  er 
not,  or  whenever  they  came  into  the  difficulty. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  158-163;   Dec.  Dig.  «=»116.] 

2.  HoMiciOK  «s>110— Seu-Dxrnsk. 

Where  defendant,  in  a  prosecution  for  man- 
slaughter, was  down,  and  decedent  and  his 
friends  were  heating  him,  when  a  pistol  was 
fired,  and  defendant  was  shot,  he  had  the  right 
of  self-defense  to  shoot  to  defend  himself  from 
the  attack  of  aU. 

[Ed.  Note. — For  other  cases,   see  Homicide, 
Ceot  Dig.  iS  140-142;   Dec.  Dig.  «=>110.] 

3.  HOMICIDK    «s>300  — TbIAI/— iNSTBUCnOM— 

Seut-Defense. 

Defendant  was  convicted  of  manslaughter. 
His  evidence  tended  to  show  that  since  he  had 
been  charged  with  killing  decedent's  father  some 
years  before  there  had  been  bad  blood  between 
him  and  decedent,  and  that,  when  he  attended  a 
singing  school,  decedent,  while  walking  by  him, 
Btrock  Inm  in  the  face,  precipitating  a  fight,  in 
which  decedent's  friends  joined,  rendering  it 
necessary  for  defendant  to  shoot  in  self-defense. 
The  state's  evidence  tended,  on  the  contrary, 
to  show  that  defendant  struck  decedent  in  the 
face  and  shot  him  before  he  himself  was  at- 
tacked. The  court  charged  in  part  that,  if  de- 
cedent and  his  friends  had  formed  a  conspiracy 
to  kill  defendant,  or  seriously  injure  tiim,  and 
began  the  difficulty,  or  if  it  reasonably  appeared 
to  defendant  they  were  about  to  begin  the  dif- 
ficulty, then  defendant  bad  the  right  to  make 
the  attack  and  kill  the  decedent,  but  that,  if 
the  decedent  began  the  difficulty  by  assaulting 
defendant  with  his  fist,  and  defendant  shot  him 
before  any  one  else  interfered  he  was  guilty  of 
manslnnghter,  while  if  friends,  acting  with 
decedent,  attacked  defendant,  or,  from  his  stand- 
point, it  reasonably  appeared  to  him  that  they 
were  about  to  attack  him,  and  in  view  of  all 
the  circumstances,  including  decedent's  assault, 
he  killed  decedent,  he  was  not  guilty.    Defend- 


ant contended  that  sneli  charge  was  erroneous, 
as  limiting  his  right  to  defend  himself  against 
an  attack  of  the  decedent  and  others  only  if 
they  had  formed  a  conspiracy  to  injure  him. 
He  also  objected  that  the  portion  of  the  charge 
relative  to  an  assault  on  'defendant  by  decedent 
with  his  fist  deprived  defendant  of  any  right  to 
defend  himself  against  an  unlawful  attack  upon 
him  by  decedent  alone.  Held,  that  such  charge 
was  erroneous  as  indicated. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  014,  618-620,  622-630 ;  Dec.  Dig. 
^=300.] 

4.  Homicide  ^s>116— Selc-Detekse. 

It  is  defendant's  viewpoint,  and  not  the 
jury's,  as  they  subsequentlv  see  a  homicide, 
from  which  the  appearance  of  matters,  as  giving 
defendant  reasonable  cause  to  bdieve-  that  he 
was  in  danger  of  injury,  is  to  be  estimated. 

[ESd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  158-163;  Dec.  Dig.  <8=>116.] 

Appeal  from  District  Coart,  Houston  Coun- 
ty;   John  S.  Prince,  Judge. 

Dick  Welborn  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed,  and  cause  re- 
manded. 

C.  McCIaiB,  John  I.  Moore,  of  Crockett, 
and  N.  B.  Morris,  of  Palestine,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  allotted 
four  years  in  Uie  penitentiary  for  manslaagh- 
ter. 

In  a  general  way,  without  being  prolix,  the 
evidence  shows  that  some  15  years  or  such 
matter  before  this  unfortunate  difficulty  ap- 
pellant was  charged  with  killing  the  father 
of  the  deceased.  For  this  he  was  acquitted, 
and  on  this  trial  he  testified  he  did  not  kill 
the  father  of  the  deceased,  Marshall  Elng- 
lish ;  that  he  did  not  even  have  a  flght  with 
him.  The  theory  of  the  state  was  that,  appel- 
lant having  been  Indicted  for  the  killing  of 
the  father  of  Marshall  English,  and  because 
perhaps  he  may  have  been  guilty  of  that  of- 
fense, he  therefore  wanted  to  kUl,  and  did 
kill,  Marshall  English.  A  Mr.  Pluncket  was 
teaching  a  singing  school  In  the  community 
where  the  Englishes  resided,  and  also  In 
the  community  where  the  defendant  resided. 
These  places  were  something  like  seven  miles 
apart  Just  before  the  killing  Plnncket  was 
In  defendant's  community,  and  Invited  the 
people  there  generally,  including  the  defend- 
ant and  his  family,  to  attend  the  singing 
school  in  the  English  community  on  a  par- 
ticular day,  which  invitation  defendant  and 
his  family  accepted,  and  attended  that  meet- 
ing. It  seems  to  have  been  the  closing  exer- 
cises of  that  staging  school.  There  were 
several  members  of  the  English  family  pres- 
ent at  the  time  of  the  homicide,  but  were  not 
members  of  either  singing  school,  nor  had 
they  attended  either.  When  appellant  was 
on  his  way  to  the  singing  school,  where  the 
difficulty  occurred,  there  is  evidence  tending 
to  show  that  one  of  the  English  boys  saw  ap- 
pellant and  hlB  family.    The  slngtag  school 
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went  on  without  any  tronble  tmtll  some  time 
after  the  dinner  or  noon  hour.  Eyerythlng 
was  pleasajit  and  quiet  until  about  4  o'dock 
or  a  little  thereafter.  The  singing  school  ad- 
journed. Marshall  English  and  his  friends 
and  kinsfolk  were  In  and  about  the  school- 
house,  mainly  dressed  in  their  working 
clothes.  It  Is  shown  they  were  about  the 
doors  and  windows,  and  the  theory  of  the 
defendant  was  they  were  locating  appellant, 
of  all  of  which  be  seems  to  have  been  ig- 
norant After  the  benediction  was  pronounc- 
ed, and  while  appellant  was  near  the  ros- 
trum, Marshall  English  and  one  of  his  com- 
panions entered  the  side  door,  and  the  dif- 
ficulty immediately  ensued.  The  evidence  is 
in  conflict  as  to  who  began  this  difficulty. 
Appellant  and  his  witnesses  say  that  Mar- 
shall English  caught  appellant  by  the  collar 
and  began  beating  him  in  the  face,  crowded 
him  back  on  the  rostrum,  threw  liim  to  the 
floor,  got  on  him,  and  another  of  the  English 
family  friends  came  into  the  front  door  and 
shot  appellant  while  the  others,  were  yet  pn 
him.  The  state's  witnesses  contend  that  ap- 
pellant began  the  difficulty  by  striking  Mar- 
shall English  in  the  face,  and  that  appellant 
shot  English  before  anybody  shot  him.  The 
contradictions  and  conflicts  of  the  testimony 
of  this  case  are  rather  peculiar.  The  state's 
theory,  in  addition  to  what  has  been  above 
stated,  was  that  appellant  was  standing  in 
the  house  and  Marshall  English,  and  one  of 
his  friends  entered  and  passed  near  where 
he  was,  and  appellant  struck  him ;  that 
Marshall  English,  the  deceased,  then  struck 
him,  and  a  flght  ensued  between  them,  in 
which  appellant  pushed  English  back  to  the 
rostrum,  and  during  the  trouble  shot  him 
twice,  once  in  the  leg,  and  once  in  the  body. 
Appellant's  side  of  the  case  was  that  he  was 
standing  at  the  designated  spot,  when  de- 
ceased and  a  friend  entered,  and  deceased 
struck  him,  and  the  flght  ensued,  and  that 
they  pushed  him  back  against  the  rostrum 
and  onto  It,  and  had  him  down  and  were 
beating  him;  that  there  were  four,  flve,  or 
six  of  the  Englishes  and  their  friends  en- 
gaged in  the  difficulty,  and  Marshall  English 
was  on  him.  Some  of  the  testimony  goes  to 
show  that  Marshall  English,  when  shot,  was 
standing  up  bending  down  over  appellant  and 
beating  him.  Appellant  says  in  this  condi- 
tion that  he  was  shot  by  one  of  them,  and 
that  he  immediately  got  his  pistol  out  and 
flred  two  shots  rapidly.  The  evidence  for 
the  state  controverts  this,  as  before  stated, 
and  shows  all  of  these  people  were  not  on 
him.  One  of  the  state's  witnesses,  however, 
testified  that  he  ran  up,  jerked  his  pistol, 
and  struck  appellant  over  the  head  once  or 
twice  as  hard  as  he  could  hit  him,  and  that 
the  pistol,  by  force  of  the  jars,  was  dis- 
charged, and,  he  supposes,  struck  appellant 
There  is  a  great  deal  of  testimony  as  to  the 
relative  size  of  the  parties,  but  it  may  be 
fairly  stated  that  deceased  was  a  larger  man 
and  stronger  and  much  younger  than  appel- 


lant, the  deceased  being  26  to  28  years  of 
age,  and  appellant  about  60,  and  weighed 
128  pounds,  while  deceased  weighed  consid- 
erably more. 

Taking  into  conslderatlcm  all  these  con- 
flicts as  to  the  relative  size  of  the  parties 
and  the  nnmber  of  parties  engaged  in  the 
difficulty  at  the  time  of  the  homicide,  there 
are  some  facts  that  might  be  mentioned  un- 
der the  evidence  still  more  peculiar.  The 
clothing  worn  by  appellant— shirt  and  under- 
shlrt-^ere  Introduced  in  evidence  before 
the  Jury  to  show  the  position  of  the  holes 
which  corresponded  with  the  holes  In  appel- 
lant's body  as  to  where  he  was  shot  His 
wife  testified  that  she  looked  at  him  and  ex- 
amined him,  and  saw  the  doctor  examine  him. 
She  says  he  was  so  bloody  she  did  not  rec- 
ognize him  at  once,  and  did  not  know  her 
husband  was  engaged  in  a  difficulty  until  she 
noticed  his  clothing,  and  th«i  she  discovered 
the  fact  that  It  was  her  husband.  She,  with 
quite  a  lot  of  other  witnesses,  testified  that 
the  first  gun  fired  was  from  the  English  par- 
ty, and  that  the  other  shots  followed  from 
the  man  on  the  floor,  who  she  afterwards  as- 
certained to  be  h^  husband;  that  imme- 
diately upon  ascertaining  it  was  her  husband 
she  asked  him  what  was  the  matter.  HU 
reply  was  that  '"Ben  James  and  Marshall 
English  have  tried  to  kill  me.'  I  said,  'Mer- 
cy sakes,  what  is  the  matter?'  and  he  said, 
'Ben  James  and  Marshall  English  have  tried 
to  kill  me.' "  Ben  James  is  the  party  who 
struck  with  the  pistol.  She  describes  the 
wounds  on  appellant,  and  said  she  saw  the 
doctor  probe  and  examine  the  bullet  wounds ; 
one  bullet  entered  his  chin,  went  through  his 
Jaw,  and  came  out  through  his  lip;  that  It 
came  tlirough  his  mouth  and  scorched  Us 
Up  and  tongue ;  that  his  tongue  was  burned. 
The  other  bullet  entered  the  left  side  right 
at  the  waist  line,  and  "came  out  by  the 
breast."  The  doctor  probed  for  the  bullet 
and  found  that  It  went  out  that  way.  In 
further  describing  the  wound,  she  said  she 
found  the  hole  in  the  shirt  and  in  the  under- 
shirt, and  the  position  of  the  boles  corre- 
sponded with  the  holes  in  his  body.  This 
shirt  and  undershirt  were  Introduced  before 
the  Jury.  She  says  her  husband  was  cut 
across  the  face  with  a  knife ;  that  it  looked 
like  it  was  nearly  to  the  bone,  and  across  the 
nose  there  was  a  knife  cut  When  the  doctor 
dressed  the  bullet  wounds,  he  also  dressed 
these  other  wounds.  He  had  a  good  many 
bruises  on  him,  and  it  is  also  shown  there 
were  two  scalp  wounds  on  his  head.  One 
was  closed  with  five  stitches,  and  the  other 
with  three  stitches.  All  the  evidence  indi- 
cates that  he  was  very  bloody  when  he  emerg- 
ed from  the  combat  The  state  introduced 
evidence  and  contended  that  the  original 
fight  occurred  only  between  Marshall  English 
and  the  defendant  and  that  Ben  James  and 
the  others  got  into  it  subsequently,  and  dis- 
claimed using  a  knife,  and  that  after  James 
struck  appellant  twice  with  his  pistol  on 
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the  head,  and  the  pistol  was  discharged  in 
this  way,  that  .he  then  became  engaged  In 
a  contest  with  the  son  of  appelant  over  the 
pistol ;  so  It  will  be  obserred  that  the  testi- 
mony Is  very  wide  apart  as  to  how  this 
transaction  occurred.  If  appellant  was  shot 
through  the  Jaw  and  the  mouth,  as  testified 
to,  and  In  the  side,  he  must  have  been  shot 
twice ;  yet  the  bulk  of  this  testimony  shows 
there  were  but  three  shots  fired.  It  is  seldom 
the  case  that  a  record  comes  before  this  court 
where  the  evidence  is  so  variant  and  con- 
flicting by  eyewitnesses  as  shown  by  this 
record.  This  much  of  the  testimony  is  col- 
lated in  order  to  bring  in  review  the  court's 
charge,  exceptions  thereto,  and  special  In- 
structions requested. 

[1-3]  There  Is  no  definition  of  manslaugh- 
ter or  murder  contained  In  the  charge  of  the 
court    The  court  informs  the  Jury : 

"The  Indictment  embraces  both  murder  and 
manslaughter." 

Then  follows  this  diarge: 

"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  began  the 
difficulty  with  the  Intention  of  killing  the  de- 
ceased, he  would  be  ^Ity  of  murder,  and  if 
you  believe  he  began  it  with  an  Intention  less 
than  to  take  the  life  of  deceased,  he  would  be 
guilty  of  manslaughter.  And  if  you  believe,  be- 
yond a  reasonable  doubt,  that  be  began  the  dif- 
ficulty, but  have  a  doubt  as  to  his  intentions, 
you  will  give  him  the  benefit  of  the  doubt  and 
convict  Mm  of  manslaughter,  subject  to  the 
succeeding  paragraph  of  this  charge." 

Then  follows  the  punishment  for  rnurd^ 
and  manslaughter.  Then  he  gave  what  he 
termed  In  the  charge  "succeeding  paragraph": 

"If  the  deceased  and  others  had  formed  a  con- 
spiracy to  kill  the  defendant,  or  inflict  upon  him 
serious  bodily  harm,  and  began  the  difficulty, 
or  if  it  reasonably  appeared  to  the  defendant 
that  they  were  about  to  begin  the  difficulty, 
then  the  defendant  had  the  right  to  make  the 
attack,  and  to  shoot  and  kill  the  deceased. 

"If  you  believe  that  the  deceased  began  the 
difiiculty  by  making  an  assault  on  the  defendant 
with  bis  fist,  and  that  before  any  one  else  inter- 
fered in  the  difficulty  (if  they  did  interfere  in 
the  difficulty)  the  defendant  shot  and  killed  de- 
ceased, he  would  be  gnilty  of  manslaughter,  bat 
if  others,  acting  with  deceased,  attacked  de- 
fendant, or  from  their  acts  and  conduct,  taken 
in  connection  with  the  assault  by  deceased,  and 
all  other  dTCumstances  in  this  case,  it  reason- 
ably appeared  to  the  defendant,  viewing  from 
his  standpoint,  that  others  were  about  to  at- 
tack him,  and  under  such  circumstances  he 
shot  and  killed  deceased,  then  you  will  acquit 
him." 

Then  follows  a  charge  oa  dying  declara- 
tion. 

Appellant  asked  the  following  special 
charge: 

''In  passing  upon  the  issue  of  self-defense  in 
this  case,  you  must  view  the  situation  from  the 
standpoint  of  the  defendant  alone,  and  from  no 
other  standpoint" 

This  was  given.  Another  special  charge 
was  asked,  which  we  suppose  was  given,  as 
follows: 

"If  yon  believe  from  the  testimony  that  the 
defendant  was  shot,  and  that  it  was  done  ac- 
ridentaOy,  you  are  instructed  that,  if  he  believ- 
ed it  was  purposely  done,  he  would  have  the 
i  benefit  of  the  law  of  self-defense  under  the 


dreumstances  that  he  would  have  tf  it  was  done 
purposely." 

Another  charge  was  given  at  request  of 
appellant  which  is  as  follows : 

"If  decea^  attacked  the  defendant,  and  was 
assaulting  him  so  violently  as  to  warrant  in  bis 
mind  a  reasonable  apprehension  or  fear  of  se- 
rious bodily  harm,  and,  so  fearing,  he  shot  and 
killed  the  deceaseid  to  save  himself  from  such 
serious  bodily  harm,  then  you  will  acquit  the  de- 
fendant, although  you  might  find  that  no  other 
person  or  persons  were  assaulting  him  at  the 
time  he  fired  the  fatal  shot." 

He  asked  another  special  charge,  which 
was  refused,  as  follows: 

"The  defendant's  perfect  right  of  self-defense 
does  not  depend  upon  an  actual  conspiracy  on 
the  part  of  the  deceased  and  others  to  inflict 
upon  bim  serious  bodilv  harm,  but  if  he  be- 
lieved at  the  time  that  he  was  in  danger  of  se- 
rious bodily  harm  from  any  one  or  more,  view- 
ing the  case  from  bis  standpoint,  as  it  appeared 
to  him  at  the  time,  then  he  would  have  a  right 
to  anticipate  such  attack  and  act  in  his  own 
defense,  and,  if  he  did  so,  and  in  the  difficulty 
ensuing  killed  the  deceased,  or  if  you  have  a 
reasonable  doubt  thereof,  then  you  will  acquit 
him." 

One  objection  to  the  charge  at  the  time  it 
was  given,  before  being  read  to  the  Jury, 
was  to  that  part  of  the  charge  quoted  above 
which  Is  denominated  in  the  previous  portion 
of  this  opinion  as  the  "succeeding  para- 
graph." The  objection  was  that  it  limits  the 
defendant's  right  to  defend  himself  a^roinst 
an  attack  of  the  deceased  and  others  if  they 
had  formed  a  conspiracy  to  kill  or  indict 
serious  bodily  harm  upon  him,  because  said 
charge  limits  the  defendant's  right  of  self- 
defense  to  an  attack  not  by  the  deceased 
alone,  but  by  the  deceased  and  others,  and 
that,  too,  after  they  had  formed  a  conspiracy 
to  do  serious  bodily  harm  to  him  or  kill  him, 
whereas  under  the  law  he  would  have  the 
right  to  defend  himself  against  the  deceased 
or  against  the  deceased  and  others  whether 
they  had  formed  a  conspiracy  to  injure  him 
or  not,  and  because  said  charge  limits  his 
right  of  self-defense  under  the  circumstances 
of  this  cas&  He  also  objected  to  that  por- 
tion of  the  charge  which  instructed  the  jury, 
as  already  heretofore  set  out;  "If  you  believe 
that  the  deceased  began  the  difficulty  by 
making  an  assault  on  the  defendant  with  his 
list,  and  that  before  any  one  else  Interfered 
In  the  difficulty,"  etc.,  he  would  be  guilty  of 
manslaughter,  but  if  others,  acting  with  de- 
ceased, attacked  defendant,  or  from  their 
acts  and  condnct,  taken  in  connection  with 
the  assault  Ji>y  deceased,  and  all  other  cir- 
cumstances in  this  case,  it  reasonably  ap- 
peared to  defendant,  viewing  from  his  stand- 
point, that  others  wete  about  to  attack  him, 
then  they  would  acquit  The  objection  urged 
to  this  charge  was  that  it  deprived  defendant 
of  any  right  to  defend  himself  against  an 
unlawful  attack  upon  him  by  the  deceased 
alone,  while  the  evidence  tended  to  show, 
and  which  would  have  been  sustained  as  a 
fact  that  the  defendant  was  at  the  time  of  the 
difficulty  over  60  years  of  age,  and  weighed 
about  128  pounds,  whereas  the  deceased  was 
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shown  to  bare  l>een  at  that  time  a  robust, 
athletic  young  man  about  28  years  old,  welgb- 
ing  about  156  to  160  pounds,  and  therefore 
able  to  inflict  upon  defendant  serious  bodily 
harm  without  the  use  of  any  weapons,  and 
defendant  contends  that  he  should  have  the 
perfect  right  of  self-defense  against  said  de- 
ceased without  being  limited.  The  court 
qualifies  this  by  stating  that: 

"The  defendant  was  49  years  old,  and  weigh- 
ed 128  pounds ;  that  deceased  was  28  years  old, 
and  weighed  150  or  160  pounds,  was  delicate, 
weak,  and  'weasley,'  but  could  walk  without  a 
stick  or  crutch.  There  was  no  proof  that  de- 
ceased was  a  man  of  superior  stronxth  to  de- 
fendant." 

He  further  qualifies  It  by  stating  that: 
"The  state's  evidence  showed  that  defendant 
and  deceased  were  both  on  their  feet,  standing 
up,  when  the  two  fatal  shots  were  fired ;  that 
defendant  had  been  attacked  by  deceased  and 
others  beating  him;  also  that  still  another  had 
shot  him ;  and  that  he  then  fired  in  self-defense 
So  there  was  no  middle  ground.  Besides,  this 
paragraph  complained  of  was  expressly  modiiSed 
by  defendant's  special  charge  No.  1." 

There  was  another  charge  given  by  the 
court  with  reference  to  the  deceased  strik- 
ing appellant  with  his  fist,  which  is  qualified 
by  the  Judge  In  the  same  way.  This  charge 
informed  the  Jury  that,  if  the  deceased  began 
the  difficulty  by  striking  defendant  with  his 
fist,  and  that  before  any  one  else  interfered 
in  the  difilculty  the  defendant  shot  and  kill- 
ed deceased,  he  would  be  guilty  of  man- 
slaughter, but  If  others,  acting  with  deceas- 
ed, attacked  defendant,  or  from  their  acts 
and  conduct,  taken  in  connection  with  the 
assault  by  deceased,  and  all  other  circum- 
stances in  the  case,  it  reasonably  appeared 
to  the  defendant,  viewing  it  from  his  stand- 
point, that  others  were  about  to  attack 
him,  and  under  such  circumstances  he  shot 
and  killed  deceased,  be  would  not  be  guilty. 

On  account  of  the  peculiar  construction 
and  wording  of  the  charge  given  by  the 
court,  It  has  been  deemed  necessary  to  make 
a  more  detailed  statement  of  these  charges 
given  and  refused  than  would  otherwise  be 
required.  It  will  be  noticed  that  the  first 
charge  starts  out  upon  the  assumption  that 
the  defendant  struck  the  deceased  first;  that, 
if  defendant  did  It  for  the  purpose  of  pro- 
voking a  difficulty  to  kill,  be  would  be  guUty 
of  murder ;  if  not  to  kill,  he  would  be  guilty 
of  manslaughter.  There  is  no  definition  giv- 
en of  murder  or  manslaughter.  So  the  re- 
mainder of  the  charge  seems  lo  be  a  confus- 
ed statement,  and  not  a  clear  enunciation  of 
law  as  to  the  rights  of  the  defendant  If  he 
killed  the  deceased  Marshall  English  because 
he  thought  his  life  was  in  danger,  or  his 
body  of  serious  bodily  barm,  Independent 
of  the  acts  of  others.  Nor  Is  the  charge 
dear  as  to  the  relation  of  the  conspiracy 
phase  of  it  to  defendant's  right  As  has 
been  heretofore  noticed,  it  would  be  difficult 
to  imaglae  a  state  of  facts  more  confused 
and  more  in  conflict  than  this  record  shows. 
Appellant's  theory  was  that  he  was  stand- 
ing quietly  smoking,  and  in  this  ke  is  borne 


out  by  much  of  the  testbncoy,  when  deceas- 
ed, Marshall  Bn^lsh,  approached  him,  or 
In  passing  by  him  struck  him  on  the  face, 
and  some  witnesses  say  on  the  neck.  This 
brought  about  the  difficulty.  Marshall  Eng- 
lish, being  somewhat  stronger,  more  vlgorons, 
and  much  younger,  and  having  advantage  of 
appellant,  got  him  down  on  the  floor  and  was 
beating  htm,  and  while  in  this  condition  there 
was  a  pistol  fired,  and  appellant  says  he  Im- 
mediately fired  two  shots.  If  appellant 
killed  the  deceased,  Marshall  English,  be- 
cause, from  his  viewpoint  of  It,  his  life  was 
In  danger  or  his  body  of  serious  bodily  in- 
Jury,  he  had  a  right  to  shoot,  and  to  shoot 
until  he  relieved  himself  of  impending  dan- 
ger, whether  the  other  parties  had  anything 
to  do  with  the  trouble  of  not,  or  when  they 
came  Into  the  difficulty.  But,  be  that  as  It 
may,  he  had  a  right  to  have  this  question  of 
self-defense  presented  to  the  Jury,  from  the 
acts  and  conduct  and  relation  of  himself  to 
the  deceased,  and  the  deceased's  relation  to 
him  from  that  standpoint  There  Is  testi- 
mony also  that  enhances  his  views  and  may 
have  Impressed  itself  upon  defendant's  Idea 
of  environment  that  these  parties  were 
there  to  have  trouble,  and  that  Marshall  Eng- 
lish, the  deceased,  and  others  went  In  to 
bring  it  on,  and  the  others  to  join  in  later, 
if  necessary.  If,  anticipating  this,  be  killed 
English  before  tbe  others  came  into  it  while 
be  was  in  danger  of  serious  bodily  injury,  be 
would  have  the  perfect  right  of  self-defense 
from  this  standpoint  If,  as  another  phase 
of  the  testimony  showsi  while  he  was  down, 
and  they  were  beating  him,  a  pistol  fired, 
and  he  was  shot  certainly  he  had  the  per- 
fect right  of  self-defenae  from  the  attack 
of  more  than  one.  It  was  not  definitely  so 
charged  to  the  Jury,  and  his  right  of  self- 
defense  was  limited  in  this  respect  It  is 
true  if  he  killed  to  resist  the  acts  of  the  con- 
spirators, he  would  not  be  guilty,  but  defend- 
ant had  a  right  to  resist  all  danger  of  his 
life  or  serious  bodily  injury  from  the  stand- 
point of  English's  attack  under  .the  circum- 
stances of  this  case.  He  had  a  right  to  view 
it  in  the  light  of  a  conspiracy,  and  that 
Maiehall  English  was  to  bring  it  on,  and 
he  had  a  right  to  kill  him  before  all  con- 
spiring parties  attacked  him.  His  right  of 
self-defense  would  be  perfect  if  he  was  at- 
tacked by  more  than  one  of  these  parties  un- 
der the  circumstances  already  detailed. 
These  matters  were  not  submitted  to  tbe 
Jury,  as  they  should  have  been. 

[4]  The  charge  is  not  clear  again  aa  It 
might  be  with  reference  to  defendant's  atti- 
tude, viewed  from  his  standpoint  of  the  case. 
The  keynote  and  controlling  thought  and 
central  point  In  the  question  of  self-defense 
is  to  be  viewed  from  the  standpoint  of  the 
defendant  not  as  the  other  side  viewed  tt, 
but  as  defendant  viewed  It  Again,  it  is  his 
viewpoint  of  it,  and  not  the  viewpoint  at 
the  Jury  as  they  see  It  subsequent  to  tbe 
homicide.    Defendant  has  a  right  to  have  his 
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side  submitted  M  he  viewed  it  at  the  time  of 
the  transaction.  He  coald  not  look  at  the 
transaction  In  the  light  of  what  might  oc- 
cur afterwards,  nor  conld  be  look  at  It  In 
any  light  of  prior  occurrences,  unless  those 
prior  occurrences  were  In  some  way  brought 
to  his  attention  directly  or  indirectly.  These 
are  general  and  usually  correctly  stated 
rules.  It  is  unnecessary  to  go  over  this  case 
further.  Ekiongh  has  been  said  to  Indicate 
that  the  defendant  must  hare  the  law  ap- 
plied to  the  facts  of  his  case,  and  the  Jury 
must  be  given  a  true  and  correct  criterion 
by  which  to  decide  his  rights  and  his  con- 
nection with  these  matters. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


ARNOLD  V.   STATE.     (No.  S660.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  20, 

1915.    Rehearing  Denied 

Nov.  17, 1915.) 

1.  WiTNKSSKS  «=s>337— AOCTJSBD  AS  WiTREBS 
— IlCPEACHMENT— PjBBVIOnS  CXLA.BQES— EVI- 
DKNCE. 

In  a  prosecution  for  swindling,  in  which  de- 
fendant testified  on  her  own  behalf,  it  was 
proper  on  cross-examination  to  question  accus- 
ed as  to  previous  charges  of  swindling  against 
her. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §»  1113,  1129-1132, 1140-U42, 1146- 
1148;   Dec.  Dig.  <8=337.] 

2.  Cbiuikai.  IjAW  «=>372— Swiitduno — Six- 

ILAB  TkANBACTION»— EVIDXNCE. 

Where,  in  a  prosecution  against  the  opera- 
tor of  an  employment  agency  for  swindling,  ac- 
cused swore  that  she  did  not  intend  to  swudle 
the  prosecuting  witness  in  the  transaction  with 
him,  or  any  other  persons  with  whom  slie  had 
contracts  to  secure  employment,  the  state  could 
prove  similar  transactions  with  other  parties 
about  the  same  time  which  tended  to  show  the 
intent  of  accused  and  her  system  of  operating. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  833,  834;  Dec.  Dig.  «=> 
372.] 

3.  Criminai,  Law  «=»447— Swindlino — CoN- 

TBACT— MEROEB— EVIDINCB. 

The  written  contract  whereby  accused  un- 
dertook to  secure  employment  for  the  prosecut- 
ing witness  on  certain  terms  did  not  merge  ac- 
cused's representations  thereunder  so  as  to  pre- 
vent the  state  from  going  behind  the  contract 
and  showing  the  true  facts. 

[Eld.  Note.— For  other  cases^  see  Criminal 
Law,  CentDig.  m029-1031;  DecDig.  <8=>447.] 

4.  False  Pbetbnses  «=949— Evidesob— Sut- 

nCIENCT. 

In  a  prosecution  for  swindling  against  the 
operator  of  an  employment  agency,  evidence  held 
sufficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  62;  Dec.  Dig.  <8=340.] 

Appeal  from  Tarrant  County  Court ;  Jesse 
M.  Brown,  Judge. 

Mrs.  Fete  Arnold  was  convicted  of  swin- 
dling, and  she  appeals.    Affirmed. 

Mays  &  Mays  and  John  L.  Ponlter,  both  of 
Ft  Worth,  for  appellant  C.  O.  McDonald, 
Asst  Atty  Gen.,  for  the  Stata 


PRBNDBRGAST,  P.  J.  Appellant  was  con- 
victed of  swindling  J.  J.  Brown,  and  her  pun- 
ishment assessed  at  a  fine  of  $300  and  six 
months  in  JaU. 

We  will  give  a  summary  of  what  the  evi- 
dence, thou^  contradictory  in  some  respects, 
was  amply  sufficient  to  establish:  On  April 
20,  1915,  and  before  and  after  that.  She  was 
engaged  in  running  an  employment  agency 
In  Ft  Worth,  and  so  advertised  in  the  paper. 
Said  Brown  was  a  young  man  engaged  in 
running  dairies  and  feeding  cattle,  and  was 
at  the  time  feeding  cattle  at  Corsicana.  He 
saw  her  advertisement,  and  called  and  talked 
to  her  over  long-distance  phone,  and  told  her 
his  qualifications  and  experience  and  the  posi- 
tion be  wanted.  She  told  bim  she  had  the 
very  position  be  wanted  waiting  for  him; 
that  it  was  as  manager  of  a  large  farm  and 
dairy.  They  then  agreed  that  he  should  go 
to  Ft.  Worth  and  see  her  al>out  it  the  next 
day,  which  he  did.  She  thai  repeated  ber 
representations  to  him,  and  again  told  bim 
the  Job  was  waiting  for  bim,  and  that  the 
place  was  managing  the  farm  and  dairy 
where  they  were  milking  about  65  dairy  cows 
and  bad  about  1,500  acres  planted  in  wheat ; 
that  tbe  position  would  pay  him  about  $80 
per  month  salary,  and  he  would  be  furnished 
a  bouse  free.  He  asked  ber  tbe  name  of  tbe 
party  and  the  location.  She  reused  to  di- 
vulge this  to  him  until  he  should  pay  her  $10 
in  advance  and  sign  one  of  her  printed  con- 
tracts. He  told  her  that  he  could  then  pay 
her  but  $5;  that  he  had  to  have  a  little 
money  left;  and  that  he  would  pay  her  the 
other  $5  when  he  got  the  position.  He  then 
paid  her  $o,  signed  one  of  her  printed  con- 
tracts, and  asked  her  again  who  tbe  person 
was  who  was  going  to  employ  him  at  the  sal- 
ary and  terms  and  for  the  purpose  she  had 
represented.  She  then  told  him  it  was  Mr. 
R.  E.  Smith  at  Sherman.  She  then  showed 
him  a  letter  from  said  Smith  to  her,  but  she 
bad  torn  ofT  tbe  place  and  date  of  the  letter. 
It  had  been  written  nearly  a  year  before.  At 
her  Instance  he  then  read  it,  and  saw  from  It 
that  Mr.  Smith  had  no  such  place  as  she  had 
represented;  she  insisting  that  he  had.  He 
then  declined  to  go  to  Sherman  and  see  Smith 
without  she  should  further  communicate  with 
bim  over  the  phone  and  know  that  be  bad 
the  position  for  bim  that  she  represented  he 
had.  She  phoned  Smith  and  had  a  talk  with 
him  over  the  long-distance  phone.  In  effect, 
Smith  told  ber  that  he  had  no  such  position. 
Brown,  after  waiting  a  sufficient  time  for  her 
to  so  communicate  with  Smith,  went  to  see 
her  again,  and  she  told  bim  that  she  had 
talked  to  Smith,  and,  in  substance.  Smith  told 
ber  that  he  had  such  position,  and  for  him  to 
come  on.  He  immediately  went  to  see  Smith 
at  Sherman.  Smith  told  bim,  and  swore  <hi 
this  trial,  that  he  had  no  dairy,  and  never 
had  run  a  dairy ;  that  he  at  that  time  milked 
only  6  or  7  cows  for  his  own  yise,  and  that 
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waa  a  neater  number  tban  lie  bad  ever  milk- 
ed before ;  that  be  wanted  no  one  to  manage 
his  farm ;  be  managed  It  blmself ,  and  declin- 
ed to  employ  Brown  for  any  sach  position  as 
sbe  bad  represented  to  btm  Smitb  then  had 
for  him.  Brown  was  then  out  of  money,  and 
had  to  go  to  work  there  to  raise  sufficient 
funds  to  return  to  Ft.  Worth,  which  he  did, 
working  for  Smith  at  ^1.75  a  da^y  sawing  cord 
wood  with  a  bunch  of  negroes.  He  bad  to 
support  himself  out  of  the  $1.75  a  day.  He 
worked  six  days,  got  his  money  from  Smith, 
and  returned  to  Ft.  Worth  and  demanded  his 
money  back,  telling  her  what  he  had  found 
out  and  done  with  Smith.  She  refused  to  r»- 
pay  him  bis  money.  He  then  prosecuted  her 
first  for  tlie  theft  of  the  money.  This  court 
held  tliat  it  did  not  amount  to  theft,  but  the 
offense  might  be  swindling.  176  S.  W.  159. 
Tbereupon  sbe  was  prosecuted  In  this  case. 
The  testimony  authorized  the  Jury  to  believe, 
and  by  their  verdict  they,  in  effect,  did  be- 
lieve, that  all  of  her  said  representations  to 
Brown  In  order  to  get  bis  money  were  false 
and  known  by  her  and  not  by  him,  to  be  so 
at  the  time  and  that  be  relied  upon  them, 
and  was  thereby  induced  to  pay  'her  bis 
-money,  which  sbe  refused  to  refund. 

[1]  She  testified  on  the  trlaL  On  cross- 
examination,  for  the  puri)ose  of  impeacliing 
her,  the  court  permitted  the  state  to  ask  her, 
and  she  answered,  that  she  bad  theretofore 
been  charged  with  swindling  in  10  or  16 
cases.  Swindling  is  certainly  an  offense 
showing  moral  turpitude.  This  evidence  was 
admissible,  as  has  uniformly  been  held  by 
this  court  in  a  large  number  of  cases.  Mr. 
Branch,  in  his  Criminal  Law  (section  868), 
60  states  the  rules  to  be,  and  collates  a  con- 
siderable number  of  cases  to  that  effect. 

(2]  She  swore  that  she  did  not  intend  to 
swindle  Brown  in  the  transaction  she  had 
with  him,  and  that  she  did  not  intend  to 
swindle  any  other  person  with  whom  she  had 
made  like  contracts  under  substantially  the 
same  kind  of  representations  sbe  bad  made 
to  Brown,  Therefore  the  question  of  her  in- 
tent in  this  transaction  and  her  system  In 
like  transactions  was  material.  The  court 
therefore  did  not  err  in  permitting  the  state 
to  prove  over  her  objections  several  other  like 
transactions  sbe  had  with  different  parties 
about  the  same  time  she  had  this  transaction 
with  Brown;  for  such  testimony  clearly 
tended  to  show  what  her  intent  was  and  the 
system  she  used  in  such  transactions.  This 
has  been  so  uniformly  decided  in  this  state 
— and  the  text-books  are  all  to  the  same  ef- 
fect— ^tbat  it  seems  useless  to  again  cite  the 
authorities,  but  see  Branch's  Criminal  Law, 
f  338,  where  he  collates  a  large  number  of 
cases. 

[3]  The  only  other  question  appellant  pre- 
sents is  her  claim  that  the  evidence  is  insuf- 
ficient to  sustain  the  verdict.  Her  conten- 
tion and  that  of  her  attorneys  on  the  trial 


and  in  the  lower  court  was,  in  substance, 
that  th»  printed  ocmtract  which  she  bad 
Brown  to  sign  at  the  time  be  paid  her  hto 
money,  in  effect,  merged  all  of  her  r^;>i«9en- 
tatlons  therein,  and  that  the  effect  of  the 
contract  was  that  die  did  not  re^esent  to 
Brown  that  Smith  would  onploy  him  to  do 
the  work  and  at  the  salary  she  had  stated  to 
him,  but  that  it  authorized  her,  within  30 
days  if  Smith  did  not  give  him  that  position, 
to  get  him  some  other  employment  (^  a  dif- 
ferent or  tlie  same  kind.  We  do  not  so  ua- 
derstand  the  contract,  nor  that  the  state  nor 
Brown  would  be  condusively  bound  thereby, 
and  not  permitted  to  show  the  true  facts  of 
the  transaction.  She  herself,  on  cross-exam- 
ination, testified  that  she  wrote  in  the  body 
of  said  contract,  and  herself  signed  it,  thus; 

"It  is  agreed  and  understood  that  in  the  event 
this  position  is  not  accepted  the  money  is  re- 
turned." 

And  she  testified  that  that  was  intended 
to  vary  the  30  days  stipulation  contained  in 
the  printed  form,  and  that  she  meant  to  re- 
turn Brown  his  money  if  he  did  not  accept 
the  position.  Taking  the  printed  signed  con- 
tract and  all  the  testimony  together,  it  amply 
shows  that  she  made  the  said  representations 
in  effect  as  Brown  bad  testified  she  made 
them,  and  got  his  money  on  the  faith  that  be 
would  get  the  position  from  Smith  sbe  told 
him  was  waiting  for  liim  at  the  salary  she 
represented,  and  a  bouse  free,  and  that,  if  he 
did  not  get  that  identical  contract  which  she 
said  Smith  would  make  with  blm,  be  was 
then,  and  not  In  some  other  contingency,  to 
get  his  money  back.  It  is  certain  that  he  did 
not  get  the  position ;  that  Smith  had  no  such 
position  at  all,  nor  at  the  salary  she  repre- 
sented he  would  get 

[4]  Her  attorney  who  represented  her  in 
this  court,  but  who  did  not  in  the  court  below, 
now  contends  that  the  evidence  is  InsutS- 
dent  to  sustain  the  verdict  on  the  additional 
ground,  not  made  in  the  court  below,  and  for 
the  first  time  made  in  this  court,  to  the  effect 
that  Brown  did  not  testify  be  believed  her 
said  representations  to  be  true,  and  that  be 
relied  upon  them  in  parting  with  the  title  to 
bis  money  when  he  paid  it  to  her.  It  is  true 
that  Brown,  in  his  testimony,  did  not  use  that 
specific  language,  but,  taking  his  testimony 
as  a  whole  and  his  acts,  there  can  be  no  goes- 
tion,  and  the  Jury  was  clearly  authorized  to 
believe,  that  Brown  did  believe  her  said  false 
representations  and  relied  upon  them,  and 
paid  her  his  money,  based  solely  on  his  reli- 
ance upon  her  said  representations,  wblcb 
the  Jury  was  authorized  to  believe  from  the 
testimony  were  false.  After  a  careful  study 
of  the  evidence,  we  think  that  it  was  amply 
suflicient  for  the  Jury  to  believe  tbex-efrom 
all  the  essential  facts  to  authorize  her  con- 
viction. The  court  so  required  the  July  to 
believe  before  they  could  convict  her. 

Xtie  Judgment  will  be  affirmed. 
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GRAGARA  t.  STATE.    (No.  8795.) 

(Court  of  Crlmiiial  Appeals  of  Texas.    Not.  8, 
1915.) 

Cbiminai.  Law  «s3l090— Qubstionb  Bxvixw- 

ABLK— StTFCttCIKNOT     01*     EVIDKNCB— STAXK- 
UBNT  OF    FACT&— BnX   OF   EXCEPTIONS. 

The  sufficiency  of  the  evidence  cannot  be 
reviewed  in  the  absence  of  a  statement  of  facts 
or  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  2653,  2788,  2803-2822, 
2825-2827,  2827.  2828,  2948,  3204;  Dec.  Dig. 
«=1090.] 

Appeal  from  Ellis  County  Court;  W.  M. 
Xldwell,  Judge. 

Gragara,  a  Mexican,  was  convicted  of  gam- 
ing, and  he  appeahs.    Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
SUte. 

DAVIDSON,  J.  Appellant  was  convicted 
of  gaming,  his  punishment  being  assessed  at 
a  fine  of  $10. 

This  case  Is  before  us  without  a  statement 
of  facts  or  bill  of  exceptions.  The  allegation 
that  the  evidence  Is  not  sufficient,  therefore, 
cannot  be  reviewed. 

The  Judgment  is  affirmed. 


BESENTA  T.   STATE.     (No.  8793.) 
(Court  of  CMminal  Appeals  of  Texas.    Nov.  8, 

Cbiminal  Law  $=^1124— Pbesentation  won 
Review— Sufficiency  of  Evidence. 

Where  there  was  no  bill  of  exceptions  or 
statement  of  facts,  and  the  motion  for  new  trial, 
based  on  insufficiency  of  the  evidence  to  support 
the  conviction,  was  not  signed  by  defendant  or 
his  attorney,  and  there  was  no  verification  by 
the  trial  judge  of  the  testimony  set  oat  in  the 
motion  as  being  that  adduced  on  the  trial,  noth- 
ing was  presented  for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  C^nt  Dig.  {§  2889,  284&-2848;  Dec.  Dig. 
«=9ll24.] 

Appeal  from  Ellis  County  Court;  W.  M. 
Tidwell,  Judge. 

Besenta,  a  Mexican,  was  ccmvlcted  of  gam- 
ing, and  appeals.   Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  gaming,  bis  punlshmeat  being  assessed  at 
a  fine  of  $10. 

There  is  no  bill  of  exceptions  or  statement 
of  facts  in  the  record,  therefore  the  case  will 
be  disposed  of  without  reference  to  those 
matters.  The  motion  for  new  trial  Is  based 
on  the  Insufficiency  of  the  evidence  to  sup- 
port the  conviction,  and  there  Is  also  set  out 
In  the  motion  for  new  trial  some  questions 
and  answers  of  the  witness.  But  there  Is 
no  verification  of  this  testimony  by  the  trial 
Judge  as  being  the  facts  adduced  upon  the 
trial,  and  in  fact  the  motion  for  new  trial  Is 


not  signed  by  the  defendant  or  his  attorneys. 
As  this  matter  Is  presented,  there  Is  nothing 
for  this  court  to  review,  and  the  Judgment 
will  be  affirmed. 


AtJGTJSTINB  V.  STATE.     (No.  3794.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 
1816.) 

Cbikirai.  Law<  «s»1067— Apfbai.  and  Ebbob 
—  Recobd  on  Affkai.  —  Review  of  Evi- 
dence. 

The  contention  of  appellant  that  evidence 
fails  to  support  the  conviction  cannot  be  re- 
viewed in  Uie  absence  of  a  statement  of  facts. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2862,  2864,  2926,  2934,  2938, 
2988,  2841,  2942,  2947 ;  Dec.  Dig.  «=>1087.] 

Appeal  from  Bills  County  Court;  W.  M. 
Tidwell,  Judge. 

AngusUne,  a  Mexican,  was  convicted  of 
gaming,  and  he  appeals.   Affirmed. 

O.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  gaming,  his  punishuient  being  assessed  at 
a  fine  of  $10. 

The  record  is  before  ua  without  bills  of  ex- 
ception or  statement  of  facts.  The  cont<>% 
tion  of  appellant  that  the  evidence  falls  to 
support  the  conviction  cannot  be  reviewed  in 
the  absence  of  the  statement  of  facts. 

The  Judgment  therefore  will  be  affirmed. 


RIDGEWAX  V.  STATE.     (No.  8822.) 

(C!ourt  of  Criminal  Appeals  of  Texas.    Nov.  10, 

18150 

1.  Cbiminai.  Law  ®=»1092,  1069— Appeal- 
Bills  OF  Exception  and  Statement  of 
Pacts-^Time  fob  Piling. 

A  bill  of  exceptions  and  a  statement  of 
facta,  filed  more  than  20  days  after  the  adjourn- 
ment of  court,  could  not  be  considered,  as  they 
must  be  filed  within  20  days,  or  some  reason 
shown  why  this  was  not  done  which  would  re- 
lieve appellant  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «§  2803,  2829,  2834-2861,  2866- 
2880,   2919;     Dec.   Dig.   <3=1092,    1099.] 

2.  Cbiminal  Law  4=>1090— Appeal—Reoobd 
— Mattebs  Pbesented  fob  Review. 

Where  no  bill  of  exceptions  or  statement  of 
facts  was  filed  within  20  days  after  the  ad- 
journment of  court,  an  allegation  in  the  motion 
for  a  new  trial  as  to  the  insufficiency  of  the  evi- 
dence could  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Jg  2653,  2789,  2803-2822,  2825, 
2827,  2927,  2928,  2948,  3204;  Dec.  Dig.  «=> 
1090.] 

Appeal  from  Tarrant  Ooiinty  Court;  Jesse 
M.  Brown,  Judge. 

Tom  Rldgeway  was  convicted  of  unlawfully 
selling  intoxicating  Uauors  and  he  appeals. 
Affirmed. 

O.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 
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DAVIDSON,  J.  AppeUast  was  conricted 
of  unlawfully  selling  Intoxicating  liquors,  bis 
punlsluuent  being  assessed  at  a  line  of  $100 
and  two  months'  imprisonment  in  tbe  county 
Jaa 

[1,2]  Court  adjourned  on  September  6th. 
The  only  bill  of  exception  in  the  record  was 
filed  ou  September  29tta,  as  was  the  statement 
of  facts.  These  matters  cannot  be  consid- 
ered. They  must  be  filed  within  20  days,  or 
some  reason  shown  why  it  was  not  done 
which  would  relieve  the  appellant  of  negli- 
gence. The  allegation  in  the  motion  for  new 
trial  of  tbe  Insufficiency  of  the  evidence, 
therefore,  cannot  be  considered. 

The  Judgment  will  be  affirmed. 


RICHARDSON   v.    STATE.      (No.   8820.) 

(Court  of  Criminal  Appeals  of  Texas.    Nor.  10, 

1915.) 
Criminal   Law   «=>ii34  —  Bxobftionb  — 

Questions  Presented  fob  Review. 

Where  no  exceptions  were  reserved  to  the 
introduction  of  any  testimony,  nor  to  the  charge 
of  the  court  as  given,  and  no  special  charge  was 
requested,  the  only  question  presented  for  re- 
view was  the  sufficiency  of  the  testimony. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dip.  §;  2587,  265.3.  2988-2908, 3066, 
3067-3071;    Dec.    Dig.   «=>1134.] 

Appeal  from  District  Court,  Trinity 
County. 

Brit  Richardson  was  convicted  of  selling 
Intoxicating  liquor  in  prohibition  territory, 
and  he  appeals.    Affirmed. 

J.  A.  Piatt,  Dist.  Atty.  of  Groveton,  and  C. 
C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
selling  Intoxicating  liquor  in  prohibition  ter- 
ritory, and  his  punishment  assessed  at  one 
year's  confinement  in  the  state  penitentiary. 

No  exceptions  were  reserved  to  the  intro- 
duction of  any  testimony,  nor  to  the  charge 
of  the  court  as  given.  No  special  charge 
was  requested.  So  the  only  question  pre- 
sented for  review  is  the  sufficiency  of  the 
testimony.  Tom  Kirljwood  testified  he  se- 
cured a  bottle  of  whisky  from  appellant  and 
paid  him  a  dollar  for  It. 

The  Judgment  is  affirmed. 


6RISHAM  ▼.  STATE.     (No.  8818.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 
1915.) 

1.   INTOXICATIRO  LlQUOBS  «=>23S  —  UHLAW- 

FUL  Sale— QuEpTiON  fob  Jukt. 

Id  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor  in  a  prohibition  county,  the 
positive  testimony  of  the  state's  witness  that 
defendant  sold  him  intoxicating  liquor  as  al- 
leged in  the  indictment^  denied  by  defendant, 
made  the  offense  a  question  for  the  jury. 

[Ed.  Note.— BV>r  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {{  324-330;  Dec  Dig.  «=> 
23S.] 


2.  Cbthihai.  Law  «=9l002  —  Bxceptioms  — 

VEBinCATIOH. 

A  so-called  "Appellant's  Exceptions  to  the 
Charge  of  the  Court,"  notf  verified  by  the  trial 
judge,  or  shown  to  have  been  presented  to  him 
for  his  action  before  the  trial  was  concluded, 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Crimiiial 
I^w,  Cent.  Dig.  {{  2803,  2829,  2834-2861, 
2919;    Dec.  Dig.  <Ss»1002.] 

AH>eal  from  District  Court,  Trinity  Conn- 
ty;    S.  W.  Dean,  Judge. 

L.  M.  Grisham  was  convicted  for  unlaw- 
fully selling  intoxicating  liquor  In  a  prohibi- 
tion county,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRBNDEROAST,  P.  J.  Appellant  was 
convicted  for  unlawfully  selling  Intoxicating 
liquor  In  a  prohibition  county,  a  felony,  and 
his  punishment  assessed  at  the  lowest  pre- 
scribed by  law. 

[1]  He  contends  that  the  evldOKse  Is  In- 
sufficient to  snstahn  the  verdict  The  state's 
witness  testified  positively  that  tbe  appellant 
sold  him  intoxicating  liquor  at  the  time  and 
place  alleged  in  the  indictment.  He  denied 
this.  That  was  a  question  for  the  Jury. 
We  cannot  disturb  the  verdict. 

[2]  There  appears  in  the  record  what  is 
termed  "Appellant's  Exceptions  to  the  Charge 
of  the  Court"  However,  it  is  In  no  way  veri- 
fied by  the  trial  Judge,  and  it  Is  not  shown 
anywhere  or  In  any  way  that  It  was  pre- 
sented to  the  trial  Judge  for  his  action,  or 
that  It  was  ever  called  to  his  attention  at 
any  time  before  the  trial  was  concluded. 
Hence  It  cannot  be  considered.  Boss  v. 
State,  170  S.  W.  305. 

The  Judgment  la  affirmed. 


LAWSON  V.  STATE.     (No.  3813.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 
1915.) 

1.  Cbiminal    Law    ®=>1102— STAixiourr  or 
Facts— Time  fob  Filino; 

A  statement  of  facts,  filed  more  than  20 
days  after  the  adjournment  of  the  court  w>U 
be  stricken  on  motion. 

[Ed.  Note. — For  other  cases,  see  Criminiil 
Law,  Dec.  Dig.  «s>1102.] 

2.  Indictment  and  Infobmation  «=3l37  — 
Motion  to  Quash— Qbotjndb. 

An  indictment  for  knowingly  permitting 
his  house  to  be  used  for  purposes  of  prostitution 
would  not  be  quashed  because  defendant's  name 
did  not  immediately  follow  the  words  "upon 
their  oaths  in  said  court  present  that  *  *  *  " 
where  the  indictment  as  a  whole  clearly  alleged 
that  defendant  committed  acts  which  under  the 
statute  would  make  him  guilty  of  the  offense, 
or  on  the  ground  that  it  did  not  allege  more 
than  that  the  premises  were  in  the  county,  w 
it  was  not  necessary  to  allege  partictUarly 
where  they  were  situated. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |{  480-487;  Deb 
Dig.  «8=»137.] 
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Appeal  ftom  CSilldreas  Oonnty  Oonrt; 
Frank  W.  Freeman,  Judge. 

A.  D.  Lawson  was  convicted  for  knowingly 
permitting  his  house  to  be  used  for  purpose 
of  prostitution,  and  he  appeals.    AfBrmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRBNDERGAST,  P.  J.  Appellant  was 
convicted  for  knowingly  permitting  his  house 
to  be  osed  for  purposes  of  prostitution,  and 
assessed  the  pnnlshment  prescribed  by  the 
statute. 

[1]  There  is  in  the  record  what  purports  to 
be  a  statement  of  facts,  but  it  was  filed  much 
more  than  20  days  after  the  adjournment  of 
court  The  Assistant  Attorney  General's  mo- 
tion to  strike  it  out  on  that  ground  is  there- 
fore sustained. 

[2]  The  only  question  which  we  can  review 
in  the  absence  of  a  statement  of  facts  is  his 
motion  to  quash  the  indictment.  His  first 
ground  to  quash  is  that  appellant's  name 
does  not  api)ear  in  the  indictment  where  It 
should,  claiming  that  it  should  Immediately 
follow  these  words  in  the  indictment:  "Up- 
on their  oaths  in  said  court  present  that 
•  •  •  "  There  is  nothing  in  this,  for  the 
indictment  as  a  whole  clearly  alleges  that  the 
appellant,  A.  D.  Lawson,  with  suitable  al- 
legations, in  conformity  with  the  statute,  did 
commit  the  acts  which  would  show  that  he 
is  guilty  of  the  ofTense.  His  second  ground 
is  that  the  indictment  does  not  allege  par- 
ticularly where  the  house  was  located  in  the 
county  where  the  offense  was  alleged  to  have 
been  committed,  mils  was  unnecessary.  It 
alleged  that  the  house  was  situated  in  said 
Childress  oonn^,  which  was  all  that  was 
necessary. 

The  Judgment  is  affirmed. 


JBRNIGAN  V.   STATE.     (No.  8819.) 

.ppeals 
1915.) 


(Court  of  CMminal  Appeals  of  Texas.    Nov.  10, 
IE'-- 


1.  Criminal    Law    «=»531— Evidenck— Con- 
sksstons— authkrtioation . 

Where  a  written  confession  was  made  b> 
a  district  attorney  by  one  accused  of  rape,  the 
district  attorney  was  competent  to  testify  that 
the  confession  was  voluntarily  made,  tliat  it 
was  reduced  to  writing,  signed  by  the  accused, 
that  be  had  been  warned  that  he  need  not  make 
any  confession,  and  that  if  he  did  it  would  be 
nsed  as  evidence  against  him,  as  required  by 
Code  (7r.  Proc.  1911,  art  810. 

[Kd.  Note. — ^For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  t§  1212-1217;  De&  Dig.  <8=» 
631.1 

2.  Cbiminai.    Law    €=>448— Evidencb— Con- 

IVSBIONS. 

It  was  not  error  to  bHow  a  city  detective 
to  testify  that  the  persons  who  had  signed  a 
confession  by  defendant  as  witnesses  did  not 
hold  any  official  position  in  the  city  or  county. 
fEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  1035-1039,  1041-1043,  1045, 
1048-1051;   Dec.  Dig.  e=9448.] 


8.  Rape  «=»B1— Bvidewcb— Idehtttt  of  De- 

FENHANT. 

In  a  prosecution  for  rape,  evidence  held 
sufficient  to  sustain  a  finding  tont  the  defendant 
was  the  person  that  committed  the  crime. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  K  T1-T7;    Dec.  Dig.  <3=»51.] 

Appeal  from  District  Court,  Trinity  Oonn- 
ty;  S.  W.  Dean,  Judge. 

Sam  Jernlgan  was  ciHtvicted  of  rape,  and 
be  appeals.    Affirmed. 

J.  A.  Piatt,  Dist  Atty.,  of  Oroveton,  and 
C.  OL  MicDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HABPBR,  J.  Ai^)eUant  was  convicted  of 
rape  on  a  girl  under  15  years  of  age,  and 
his  punishment  assessed  at  death. 

[1]  There  are  but  three  bills  of  exception  in 
the  record,  all  rtiating  to  the  introduction 
of  a  purported  confession  of  defendant,  and 
the  evidence  offered  to  prove  that  it  was 
voluntarily  made,  signed,  and  witnessed  as 
provided  by  law.  The  confession  on  its  face 
alleges: 

"T,  Sam  Jcmigan,  after  being  duly  warned 
by  J.  A.  Piatt,  district  attorney,  Twelfth  judi- 
cial district  of  Texas,  as  follows,  (1)  that  I 
do  not  have  to  moke  any  statement  at  all,  and 
(2)  that  any  statement  here  made  by  me  may 
be  nsed  in  evidence  against  me  upon  the  trial 
for  the  offense  concerning  which  this  statement 
is  made,  and  being  so  warned  by  the  said  J.  A. 
Flatt,  as  aforesaid,  do  here  make  to  the  snid 
J.  A.  Piatt  the  following  voluntary  statement.'' 

Then  follows  the  confession,  and  it  is  sign- 
ed by  appellant,  he  making  his  mark,  and 
was  witnessed  by  C.  Ansberer  and  Leon  M. 
Slier.  The  defendant  objected  to  the  intro- 
duction of  the  confession,  that  defendant 
signed  same  by  his  mark,  tf  at  all,  and  that 
neither  of  the  subscribing  witnesses  were 
called  to  testify  bow  and  under  what  circum- 
stances the  purported  confession  was  signed; 
that  it  had  not  been  properly  shown  that  the 
subscribing  witnesses  were  not  peace  officers. 
Yfbeai  these  objections  were  made,  Hon.  J.  A. 
Piatt,  district  attorney,  testified: 

"I  was  In  Houston  about  the  2Sth  of  June, 
1915.  While  in  Houston  I  saw  and  conferred 
with  the  defendant  Sam  Jemi^an.  I  made  a 
written  statement  at  the  request  of  Sam  Jernl- 
gan. On  that  occasion  I  signed  Sam  Jernigan's 
name  to  a.  statement  at  his  request;  I  signed 
the  name,  and  he  touched  the  pencil  and  made 
the  mark.  I  remember  others  being  there. 
C.  Ansberer  was  there;  he  represented  that  to 
be  his  name,  and  Leon  M.  Siler.  They  witness- 
ed the  signature.  I  asked  them  particularly 
in  the  presence  of  the  defendant  it  they  held 
any  official  position,  and  they  said  they  did  not 
The  defendant  was  there  present.  I  saw  them 
sign  that  instrument  (indicating  paper  handed 
him  by  counsd).  That  is  the  name  I  signed 
at  his  request;  he  told  me  he  couldn't  write 
his  name,  and  I  signed  his  name,  and  he  made 
his  mark.  When  I  started  to  leave  the  jail, 
Jemigan  asked  me  when  he  would  have  his 
trial;  something  about  when  his  trial  would  be. 
After  writing  this  statement  I  read  it  to  him 
and  warned  him  that  he  didn't  have  to  make  any 
stntement,  and  that  if  he  did  make  it  it  would 
be  used  against  him  in  evidence.  It  was  read 
to  him  twice,  and  he  was  warned  that  he  didn't 
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bare  to  main  it  It  waa  written  down  ixut 
AH  he  told  it.  He  made  no  objection  to  it  I 
asked  him  if  ha  iiad  anything  to  say,  and  he 
said  yes,  he  wanted  to  tell  bow  the  thing  hap- 
pened, to  tell  the  truth  about  it,  and  I  told 
him  he  didn't  have  to  make  any  statement,  and 
that  the  statement  might  be  used  against  him 
on  trial,  conceminj?  the  offense  with  which  he 
was  charged,  and  he  went  ahead  and  told  me, 
and  I  got  paper  and  told  him  to  tell  it  slowly, 
and  I  wrote  it  down  as  he  told  it,  and  when  he 
got  through  I  read  the  whole  thing  over." 

Appellant  objected  to  Mr.  Piatt  being  per- 
mitted to  make  this  proof,  his  contention 
apparently  being  that  only  the  BubBcrlbing 
witnesses  could  be  called  to  make  such  proof. 
The  court  did  not  err  in  overruling  the  ob- 
jections made.  If  appelant  desired  Messrs. 
Ansberer  and  Slier  as  witnesses,  be  could 
have  secured  process  for  tbem.  He  does 
not  allege  nor  contend  that  if  present  they 
would  testify  to  any  other  state  of  facts 
tban  as  testified  to  by  Mr.  Piatt. 

[I]  The  state  also  called  O.  W.  McPhaill 
as  a  witness,  and  he  testtfled: 

"He  was  working  for  the  city  of  Houston  as 
city  detective  in  tie  police  department  That 
he  was  in  Houston  on  the  28th  of  June,  1915. 
That  he  knew  I^on  M.  Siler  and  O.  Ansberer, 
and  that  they,  Leon  M.  Siler  and  C.  Ansberer, 
did  not  hold  any  official  position  in  Houston  or 
Harris  county,  and  that  ne  saw  them,  the  said 
Siler  and  the  said  Ansberer,  sign  as  witnesses 
the  purported  statement  or  confession  of  the 
defendant  Sam  Jemigan." 

One  of  the  three  bills  contends  tbat  the 
court  erred  In  permitting  the  testimony  ot 
Mr.  McPhaill  to  be  Introduced;  anotber,  that 
there  was  error  In  admitting  the  testimony 
of  the  district  attorney ;  and,  the  third,  that 
there  was  error  In  admitting  the  confession. 
As  before  stated,  these  are  the  bills  in  the 
record,  and  they  and  neither  of  them  present 
error.  When  appellant  objected  to  the  In- 
troduction of  the  confession  In  evidence.  It 
then  became  necessary  for  the  state  to  make 
proof  of  Its  execution  by  defendant,  and  that 
the  provisions  of  article  810  of  the  Code  of 
Criminal  Procedure  had  Ijeen  complied  with, 
that  Is,  that  It  was  voluntarily  made,  that  it 
was  reduced  to  writing,  and  signed  by  him, 
and  that  be  bad  been  warned  by  the  person 
to  whom  the  confession  was  made  that  he 
did  not  have  to  make  any  statement,  and 
that  It  would  be  used  in  evidence  against 
him.  Mr.  Piatt  was  the  person  to  whom  the 
confession  was  made,  the  person  who  reduced 
it  to  writing,  and  who  knew  better  whether 
or  not  the  warning  had  been  given,  as  be  had 
given  the  warning.  It  seems  to  us  Mr.  Piatt 
was  the  pr(^)er  person  to  make  this  proof. 
And  as  the  statement  was  signed  by  marie, 
the  law  required  that  it  be  witnessed  by  some 
person  other  than  a  peace  officer;  therefore, 
in  order  to  meet  the  objection  made,  It  was 
necessary  to  make  the  proof  sworn  to  by 
Mr.  McPhaill,  that  neither  ot  the  subscribing 
witnesses  were  peace  officers.  There  Is  other 
testimony  in  the  record,  l>oth  as  to  the  fact 
that  the  subscribing  witnesses  were  not  offi- 
cers and  that  the  statement  was  a  voluntary 


one,  and  was  elgned  by  appellant;  be  mak- 
ing his  mark. 

[3]  This  disposes  of  all  qnestlons  in  the 
record  other  than  the  one  that  the  evidence 
Is  of  that  doubtful  character  and  we  should 
not  permit  the  death  i>enalty  to  be  Inflicted. 
There  Is  and  can  be  no  questicm  that  the 
little  girl  was  assaulted  and  penetrated.  Ap* 
pellant  does  not  seek  to  dispute  that  fact  It 
Is  proven  by  the  little  girl,  her  mother,  and 
two  phj-siclam;  who  examined  her  person; 
but  appellant  does  Insist  that  the  evidence 
does  not  unerringly  point  to  him  as  the  per- 
son who  committed  the  crime.  If  we  should 
consider  his  confes.sIon,  with  the  other  evi- 
dence, this  would  be  shown  also  beyond 
question.  But  appellant  Insists  that  the 
confession  was  obtained  under  such  ctrcnm- 
stances  that  we  should  give  but  little,  If  any, 
weight  thereto,  and  that,  as  many  of  the 
statemrats  in  the  confession  are  shown  to  be 
false,  It  bears  the  Impress  that  It  was  manu- 
factured by  appellant  and  he  was  Induced  to 
do  so  by  one  Buddy  Townes,  who  had  an 
Incentive  to  so  do;  that  Buddy  Townes,  In 
event  he  got  a  confession  from  defendant 
would  have  two  criminal  cases  pending 
against  him  for  violating  the  local  option 
law  dismissed.  But  Independent  of  this  con- 
fession, we  think  the  evidence  unerringly 
points  to  appellant  as  the  person  who  com- 
mitted the  crime.    The  little  girl  testified: 

"My  name  is  Rosa  Vondra.  I  am  14  yeara 
old.  I  was  14  years  old  the  8th  of  March,  thia 
year.  I  live  on  the  tarm,  about  five  miles  from 
Groveton.  My  father's  name  is  Joseph  Vondra. 
About  two  months  ago,  about  the  27th  of  May, 
I  was  living  at  Kopieidiek's.  I  worked  in  the 
field  with  my  father  on  tliat  day,  about  three 
miles  from  Uie  house  where  my  father  Uved. 
I  quit  working  in  the  field  that  day  about  1 
o'clock.  When  I  quit  working  ttutt  day,  I 
went  and  cut  some  weeds  and  went  home.  No- 
body wmt  home  with  me.  I  left  my  father  and 
mother  in  the  field.  I  took  a  sack  of  weeda 
with  me.  I  went  just  a  piece  of  the  way  near 
the  railroad  track  in  going  home.  I  just  saw 
the  train  before  I  got  home.  I  did  not  meet 
anybody  walking.  I  didn't  meet  any  negro.  I 
didn't  see  any  negro  in  the  woods  before  I  got 
home.  When  I  was  jcoing  I  didn't  see  anylx>dy 
untU  I  got  to  that  little  creek,  away  from  the 
railroad.  The  negro  asked  where  I  lived,  and 
I  said  nothing.  He  asked  me  to  come  to  him. 
That  was  about  a  mile  from  the  railroad.  The 
negro  had  a  gallon  bucket  in  Iiis  hand.  He  was 
dressed  in  blue  overalls,  blue  shirt,  and  rag- 
gedy black  hat  Whan  he  asked  me  to  onne 
to  liim,  I  did  not  do  it;  I  ran — ran  towards  my 
folks.  I  ran  towards  the  field  where  nay  folks 
were.  That  was  close  to  Piney  creek.  When  I 
ran  the  negro  ran  after  mo  and  caught  me. 
I  would  know  that  negro  if  I  were  to  see  him. 
I  see  him  now.  (Witness  points  out  defend- 
ant) Tills  is  the  man  here  that  ran  after  me. 
He  caught  me  and  led  me  to  the  woods.  I 
sat  down  and  refused,  and  he  got  me  by  the 
leg  and  turned  me  over  and  ^t  on  me,  rolled 
on  top  of  me.  He  put  bis  private  i^rts  in  my 
private  parts.  I  hollered.  He  tried  to  stop 
me  from  hollering.  He  held  my  mouth  with  his 
hand.  He  stayed  on  top  of  me  two  or  three 
minutes.  Somebody  hollered  In  the  woods  near 
by,  and  that  frightened  him,  and  he  got  up 
then.  Then  I  got  up  and  ran  towards  the  field 
where  my  mother  and  father  were.  I  went 
back  to  my  mother  and  father  where  they  wert 
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at  work  in  the  fielA.  I  ttAA  them  what  had 
happened.  I  fint  told  my  mother,  and  my 
mother  went  to  my  father  and  tdd  him,  and 
he  quit  his  work  and  ran  towards  the  negro  set- 
tlement there.  Q.  Did  the  negro,  before  he  left 
you,  ask  you  if  yon  were  going  to  tell  anybody? 
A.  I  woold  tell  my  mother  and  father.  I  was 
going  to  tell  my  father.  This  happened  about 
two  months  ago.  The  negro  tore  my  clothes. 
I  tried  to  keep  him  from  pnlling  me  into  the 
woods.  I  was  catching  hold  of  saplings  and 
trees,  and  he  dragged  me.  He  had  a  regular 
syrup  bucket,  and  there  wasn't  any  lettering  on 
it.  This  happened  in  Trinity  county,  state  of 
Texas,  about  eight  miles  from  Groveton.  When 
he  dragged  me,  I  was  skinned  on  the  back  and 
back  of  my  ear.  He  bruised  my  lips  by  holding 
his  hand  over  it.  I  didn't  aee  the  negro  the 
next  day  or  the  next  two  days  after  that.  I 
haven't  saw  him  before  or  after.  This  is  the 
negro  (indicating  defendant).  I  am  qnite  sure 
it  is  him." 

On  cross-examination  she  was  asked  U 
on  the  day  after  the  occurrence  she  had  not 
failed  to  Identify  appellant    Sbe  testified: 

"I  told  Mr.  Shupak  that  the  clothes  on  that 
man  they  had  there  wasn't  tine  clothes  the  man 
had  on  that  made  the  assault  on  me.  He  didn't 
look  like  hira,  except  in  the  face,  he  didn't  look 
as  large,  but,  after  I  come  to  think  about  it, 
it  come  to  my  mind  that  he  was  the  nigger." 

The  appellant  called  Shnpak  as  a  witness, 
and  he  testified  that  they  carried  appellant 
out  to  where  the  little  girl  was  stopping,  and 
he  called  for  her,  and  he  says,  when  she  first 
saw  him  she  said,  "That  looks  like  him,"  and 
he  told  ber  to  come  closer  and  look  good,  and 
she  did  so,  and  said  it  looked  like  him  In  the 
face,  but  he  did  not  have  on  clothes  like  the 
one  who  assaulted  her;  she  said  it  was  not 
the  clothes,  Irat  identified  the  hat  as  the 
one  worn  by  the  person  who  assaulted  her. 
It  was  a  black  ragged  hat  She  said  the  per- 
son who  assaulted  her  looked  bigger  and 
taller,  and  said  she  would  not  be  sure 
whether  he  was  the  person  or  not.  Others 
present  can  only  testify  to  what  Shupak  told 
them,  because  the  conversation  was  carried 
on  between  Shupak  and  Rosa  In  the  Polish 
language.  This  Is  the  extent  It  was  sought 
to  break  down  ber  positive  identification  on 
the  trial,  and,  if  this  was  all  the  testimony, 
it  might  l>e  said  to  render  the  idoitification 
a  little  uncertain.  But  it  will  be  noticed  that 
the  little  girl  testified  to  the  assault  taking 
place  near  the  railroad  and  Plney  creek,  and 
fixes  tbe  time  shortly  after  the  train  had 
passed.  Joe  White  testified  he  was  a  brake- 
man  on  this  train,  and  saw  a  girl  at  the  point 
testified  to  by  Rosa;  that  appellant  was  on 
the  train  at  tbls  time,  and  be  saw  him  get 
<^  the  train  about  a  quarter  of  a  mile  this 
side  of  Plney  creek  and  go  back  In  the  direc- 
tion be  saw  tbe  little  girl;  that  appellant 
said  he  was  gotng  to  pick  some  berries.  Ed 
Williams  testified  he  was  on  the  train,  saw 
appellant  ofa  the  train,  and  saw  Iiim  get  off 
tbe  train ;  that  be  had  blue  overalls,  a  shirt 
and  black  hat  on;  it  was  a  ragged  looking 
hat;  that  appellant  got  ctt  the  train  about  a 
aoarter  of  a  mile  tbls  side  of  Piney  creek; 


that  be  bad  a  bucket  and  said  be  was  going 
to  pick  a  few  berries.  Other  witnesses  also 
so  testified,  and  place  appellant  and  the  little 
girl  at  and  near  tbe  point  where  the  rape 
occurred,  and  no  other  person  is  seen  there  or 
near  there.  Q.  W.  McOraw  says  be  was  on 
Plney  creek  fishing  the  day  the  little  girl  was 
assaulted;  that  he  saw  appellant  in  Piney 
creek  bottom  that  day;  that  be  beard  a 
scream,  and  soon  thereafter  be  saw  the  negro 
in  tbe  bottom,  and  saw  blm  turn  to  the  left 
and  Jump  the  creek;  that  when  be  heard  tbe 
scream  he  hollered  back.  Tbe  little  girl  tes- 
tified that  when  some  one  was  beard  the 
negro  got  off  of  her  and  ran.  Thus  by  all 
the  testimony,  other  than  her  own  and  ap- 
pellant's confession,  the  little  girl  is  shown 
to  be  at  this  point  and  was  ravished.  Appel- 
lant is  the  only  negro  the  evidence  places  at 
or  near  this  place;  a  scream  is  heard,  and 
he  is  seen  running  away,  coming  from  the 
direction  where  the  crime  was  committed. 

There  is  no  testimony  that  be  was  at  any 
other  or  different  place,  and  if  the  little  girl 
bad  not  identified  appellant  positively  ou  the 
trial,  and  no  confession  was  introduced,  but 
she  had  described  the  man  as  sbe  did  de- 
scribe blm  on  tbls  and  all  other  occasions, 
with  the  other  evidence  in  the  case,  it  would 
amply  support  tbe  verdict 

The  Judgment  is  afilrmed. 


BROD  v.  STATB.      (No.  3772.) 
(Court  of  Criminal  Appeals  of  Texas.    Nov,  10, 

1.  Cmminal  Law  €=368  — Bvidbncb  — Ad- 
missibility— Oteeb  Acre. 

Evidence  that  defendant's  father,  shortly 
after  the  shooting  by  accused,  violently  cursed 
and  abused  another  person  who  had  been  engag- 
ed in  the  fight  was  improperly  admitted  as  part 
of  the  res  gestse ;  it  being  immaterial  upon  de- 
fendant's conduct 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  806,  812,  814,  816,  ^1; 
Dec  Dig.  ♦=»S68.] 

2.  CamiNAL  Law  «=>1171— Tbiai^-Rkuasks 
or  Attorneys— Pbbjudiciai,  Bbbob. 

While  after  a  change  of  venue  taken  by 
the  state  in  a  criminal  trial  it  is  proper  for 
the  defendant's  attorney  to  comment  on  the 
fact  that  a  change  was  taken,  the  statement  of 
the  state's  attorney  that  "the  reason  why  the 
same  was  changed  was  that  Waller  county  had 
a  history,  and  that  was  they  would  turn  murder- 
ers loose  over  there,"  is  improper,  and  the 
judge's  refusal  to  direct  the  jury  to  disregard  it 
was  error  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  §§  3126,  3127 ;  Dec.  Dig.  <S=» 
1171.] 

3.  HomciDK  ®5>122— Dkfbnbss— DxFENBB  or 
Anotheb. 

Where  defendant  accused  of  murder,  shot 
tbe  deceased  who  was  attacking  defendant's  fa- 
ther, he  was  guilty  of  no  offense,  if  it  reason- 
ably appeared  to  him  when  he  shot  that  the  life 
of  his  &ther  was  In  danger,  or  that  he  was  in 
danger  of  suffering  serious  bodily  injury,  and 
the  criterion  is  not  what  the  drciunstances  ac- 
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tually  were,  but  wliat  they  would  have  appeared 
to  be  to  a  reasonably  prudent  man. 

[Ed.  Note.— For  other  caaes,  see  Homicide, 
Cent  Di«.  {|  177-181;    Dec.  Dig.  «=»122.] 

Appeal  from  District  Court,  Austin  Coun- 
ty;   Frank  S.  Roberts,  Judge. 

Jnke  Brod  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

A.  0.  Lipscomb,  of  Hempstead,  J.  E.  Ed- 
mundson,  of  BellviUe,  Mattais,  Teecnie  &  Em- 
brey,  of  Brenham,  for  appellant  C.  O.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  hia  punishment  assessed  at  15 
years'  confinement  in  the  state  penitentiary. 

It  appears  there  had  been  a  game  of  base- 
ball in  the  afternoon;  that  the  shooting  took 
place  at  night.  The  state's  contention  is 
that  appellant  had  become  dissatisfied  with 
the  management  of  the  baseball  team,  and 
had  sought  to  break  it  up.  Deceased,  Gus 
TTeckert,  was  also  a  member  of  the  team, 
and  ill  will  existed  between  Ueckert  and  ap- 
pellant, growing  out  of  this  matter.  Attet 
the  game  of  ball,  a  dance  was  had  that  night 
on  a  platform  adjacent  to  a  beer  garden, 
and  appellant  and  deceased  were  both  at 
this  dance,  and  the  state's  evidence  is  that, 
while  deceased,  Ed  Ueckert,  and  Roman 
Michalski  were  drinking  soda  water,  ai4>el- 
lant  approached  them  and  said,  "Ton  want 

to  flght,  you  G d  d d  bastard?"  when 

deceased  replied,  "Jake,  I  don't  want  to  have 
anything  to  do  with  you,"  when,  with  a 
knife  in  his  hand,  he  approa<died  deceased 

and  said,  "You  G d  d d  s ^n  of  a 

b h."     Ed  Ueckert  here  interfered  and 

carried  appellant  to  his  father,  Anton  Brod 
(who  was  constable  of  the  precinct),  and 
asked  him  to  make  appellant  behave.  Ap- 
pellant's father  said  something  to  hla  son 
about  behaving,  but  almost  Immediately 
went  to  where  deceased  was  standing, 
caught  him  in  the  collar  and  said,  "I  am 

tired    of   you   calling   my   boy   s ns   of 

b hes;    I   didn't  raise  no   s ^n   of  a 

b h,  G d  d ^n  you."  Deceased  re- 
plied, "Mr.  Brod,  don't  hit  me."  Anton  Brod 
responded,  "I  will,  G d  d n  you,"  pull- 
ing his  pistol.  As  he  pulled  his  pistol,  Ed 
Ueckert  grabbed  bis  arm,  and  Anton  Brod 
and  Ed  Ueckert  went  down,  Ed  Ueckert 
falling  on  his  face,  but  having  the  hand 
with  the  pistol  under  him,  Anton  Brod  be- 
ing at  his  elde  and  over  him.  Michalak! 
and  Gus  Ueckert  caught  hold  of  Anton  Brod, 
as  they  say,  to  pull  him  off  and  prevent  him 
shooting.  Appellant  Jake  Brod  rushed  up 
and  cut  Gus  Ueckert  in  the  shoulder  with 
a  knife,  retreating  after  he  had  done  so. 
Gus  Ueckert  grabbed  a  soda  water  bottle 
and  threw  it  at  Jake  Brod,  when  Jake  Brod 
drew  a  pistol  and  shot  him,  inflicting  a  fatal 
wound. 

The  defendant's  contention  is  that  deceas- 


ed had  been  writing  letters  to  a  young  lady 
in  the  community  and  receiving  letters  from 
her,  the  letters  to  deceased  being  sent  to  ap- 
pellant for  delivery.  Deceased's  wife  hear- 
ing of  those  letters,  deceased  accused  appel- 
lant of  informing  his  wif^  and  he  gives  fhlfl 
as  a  reason  for  their  ill  will.  The  defend- 
ant's contention  is  that  no  words  passed  be- 
tween him  and  deceased  on  the  night  of  the 
shooting,  and  that  between  11  and  12  o'clock. 
Us  father,  Anton  Brod,  came  to  where  he 
was  standing  and  said,  "Come  on,  Jake, 
let's  go  home,"  when  Gus  Ueckert,  deceased, 

remarked,  "Xou'd  better  take  the  s n  of  a 

b ^h  home,  else  1  will  kill  him."     Then 

Anton  Brod  turned  and  said  to  deceased, 
"You  can  kill  hell,"  whoi  deceased  picked 
up  a  beer  glass  and  drew  it  back  as  If  to 
strike,  yrtiea  Anton  Brod  caught  deceased's 
hand  with  one  of  his  hands  and  pulled  hla 
pistol  with  the  other.  As  he  pulled  bis  pis- 
tol, Ed  Ueckert  grabbed  the  hand  with  the 
pistol  in  It,  and  Anton  Brod  and  Ed  Ueckert 
went  down,  Ed  Ueckert  having  the  hand 
with  the  pistol  under  him ;  that  Gus  Ueckert 
then  jumped  on  Anton'  Brod  and  struck  him, 
when  appellant  rushed  up  and  cut  Gus  Vedt.- 
ert  Gus  Ueckert  grabbed  a  bottle  and 
threw  it  at  appellant,  when,  as  appellant 
cont^ids,  Gus  Ueckert  drew  a  knife,  got  on 
his  father,  Anton  Brod,  and  began  cutting  at 
his  father,  when  he,  appellant,  shot  As 
he  shot,  all  parties  parted,  and  Gus  Ueckert, 
deceased,  went  to  his  father-in-law's  house, 
some  hundred  yards  distant  Thus,  it  is 
seen  the  evidoice  is  in  sharp  conflict,  both 
as  to  the  origin  of  the  fatal  difficulty  and 
the  events  Immediately  preceding  the  shoot- 
ing. There  are  a  number  of  bills  of  excep- 
tion in  the  record,  but  we  do  not  deem  It 
necessary  to  discuss  but  three  of  them,  as 
the  others  present  no  error. 

[1]  The  first  bill  we  will  mention  is  the 
one  wherein  it  is  shown  that  shortly  after 
the  shooting  of  Gns  Ueckert  by  Jake  Brod 
and  after  the  parties  fighting  had  all  been 
separated,  the  state  was  permitted  to  show 
that  Anton  Brod,  father  of  appellant,  cursed 
and  very  violently  abused  Roman  Michalski. 
This  evidence  seems  to  have  be&i  admitted 
on  the  ground  that  it  occurred  so  soon  after 
the  difficulty  in  which  appellant  shot  Gus 
Ueckert  that  it  was  res  gesbe  of  that  trans- 
action. If  it  was  appellant  doing  the  curs- 
ing and  committing  the  acta  towards  Mich- 
alski, we  would  agree  with  the  trial  court, 
but  Anton  Brod  was  not  on  trial,  and  cw- 
tainly  appellant  cannot  be  held  responsible 
for  the  acts  of  his  father  towards  a  third 
person  after  the  difficulty  in  which  he  did 
the  shooting  was  over.  The  acts  and  con- 
duct of  appellant  might  throw  light  on  his 
previous  acts,  but  the  acts  and  ccmdnct  ot 
his  father  could  not  do  so.  We  are  of  the 
opinion  that  the  court  should  have  sustained 
the  objection  to  the  acts  and  conduct  of  ap- 
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pellant's  fotber  toward  Boman  Mlcdialakl 
after  tbe  shooting  was  over. 

[2]  In  another  blU,  it  is  shown  that  Mr. 
Mathls,  attorney  for  defendant,  had  com- 
mented on  the  fact  that  tbe  record  disclosed 
that  tite  state  bad  had  tbe  venne  ot  this 
case  changed  from  Waller  to  Austin  county, 
and  remarked  that  this  was  not  fair  to  de- 
fendant; tliat  be  should  have  been  tried  in 
Waller  county,  where  both  appellant  and  de- 
ceased bad  been  raised.  As  the  record  had 
been  introduced  showing  tbe  change  of  ven- 
ae to  havebeea  made,  appellant's  counsel 
could  comment  on  that  evidence,  and  state's 
counsel  could  also  reply  to  such  argument 
and  comment  on  any  fact  in  evidence,  but 
state's  counsel  should  not  have  been  per- 
mitted to  go  outside  of  tbe  record,  and  say 
"that  tbe  reason  why  tbe  same  was  changed 
was  that  WaUer  county  had  a  history,  and 
that  was  they  would  turn  murderers  loose 
over  there."  There  was  no  evidence  In  the 
record  upon  which  to  base  such  statement. 
Again,  state's  counsel  said,  in  commenting 
on  the  testimony  of  Anton  Brod,  "That  old 
man  Brod  went  over  to  Richmond  to  help 
get  a  murderer  out."  Anton  Brod  testified 
to  material  facts  for  appellant,  and,  if  his 
testimony  was  true,  it  would  tend  to  show 
that  appellant  killed  deceased  to  save  his, 
Anton  Brod's,  life.  Upon  objection  being 
made,  the  court  instructed  the  Jury  not  to 
consider  the  last  remark,  but  refused  to  in- 
struct tbe  Jury  not  to  consider  the  remark 
about  the  history  of  WaUer  4x>unty,  stating 
they  turned  murderers  loose  over  there. 
Counsel  for  tbe  state  may  always  comment 
on  the  testimony  and  draw  legitimate  deduc- 
tions therefrom,  but  in  their  zeal  they 
should  not  get  outside  the  record  and  inject 
new  and  prejudicial  matter  into  the  case. 

[3]  The  only  other  bill  we  deem  it  neces- 
sary to  discuss  is  the  one  complaining  of 
the  charge  of  the  court  in  instmctlng  tlie 
Jury: 

"The  resistance  which  tbe  person  about  to  be 
injured  may  make  to  prevent  the  commiasion  of 
tbe  offense  must  be  proportioned  to  the  injury 
about  to  be  Inflicted.  It  must  be  only  sucb  as  is 
necessary  to  repel  the  aggressor.  If  the  person 
about  to  be  injured  uses  a  greater  amount  of 
force  to  resist  sucb  injury  than  is  necessary  to 
repel  the  aggressor  and  protect  his  own  person, 
he  is  himself  guilty  of  an  illegal  act,  according 
to  the  nature  and  degree  of  force  which  he  has 
used,  but  in  all  cases  the  matter  is  to  be  viewed 
from  the  defendant's  standpoint  Any  person, 
other  than  the  party  about  to  be  injured,  may 
also,  by  the  use  of  necessary  means,  prevent  the 
commission  of  tbe  offense,  and  the  same  rules 
which  regulate  the  conduct  of  the  person  to  be 
injured  in  repelling  tbe  aggression  are  also  ap- 
plicable to  the  condnct  of  him  who  interferes 
m  behalf  of  such  person.  He  may  use  a  degree 
of  force  proportionate  to  the  injury  about  to  be 
InfUcted,  and  no  greater." 

It  is  contended  that  this  is  too  much  limi- 
tation to  place  upon  appellant's  right  of 
self-defensa  It  is  the  law  of  this  state  that 
one  who   seeks  to  Justify  bia  act  on  the 


gronnd  that  be  A>nimltted  the  act  Indefoise 
of  another  (in  this  Instance  in  defense  of 
his  father)  can  use  no  greater  force  than 
seems  to  him  necessary  to  accomplish  that 
purpose.  If  Anton  Brod  was  in  no  danger 
of  losing  his  life  or  suffering  serious  bodily 
Injury,  appellant  would  have  nb  right  to 
kill  in  his  defense.  He  would  only  have  the 
right  to  use  such  force  as  was  necessary  to 
repel  the  aggressive  act,  or  acts.  According 
to  the  state's  evidence,  Anton  Brod  was  in 
no  danger  of  death  or  suffering  serious 
bodily  injury.  Ed  Ueckert  grabbed  tlie  hand 
in  which  Anton  Brod  had  the  pistol  to  ke^ 
him  from  shooting  his  brother;  and  the  acts 
and  conduct  of  Gus  TJeckert  and  tbe  others 
were  done  to  keep  Anton  Brod  from  injur- 
ing Ed  TJeckert  after  he  had  gotton  Urn 
down,  thus  authorizing  a  finding  by  the  Jury 
that  An£bn  Brod  was  in  no  danger  at  the 
time  the  fatal  shot  was  fired,  and  from  the 
verdict  they  evidently  so  found.  While  this 
is  tlie  law,  yet  it  is  also  the  law  that  a  Jury 
must  view  the  circumstances  as  it  appeared 
to  appellant  at  the  time.  Not  that  they 
must  accept  his  version,  but  they  must  take 
all  tbe  evidence  and  pass  on  the  question  of- 
how  it  then,  at  the  time  of  the  diCDculty, 
would  appear  to  a  reasonable  person  situate 
as  was  appellant  If  f r<»n  all  tbe  facte  and 
drcomstences  it  reasonably  appeared  to  ap- 
pellant that  deceased  was  on  his  father,  cut- 
ting at  him  with  a  knife,  thereby  endanger- 
ing the  life  of  his  ftither,  he  would  be  Justi- 
fied in  slaying  to  save  the  life  of  bis  father. 
The  charge  as  given  herdn,  we  think,  is 
too  restrictive,  and  should  be  so  drawn  on 
another  trial  as  to  present  clearly  that,  if  it 
reasonably  appeared  to  defendant  at  tbe 
time  he  shot  that  the  life  of  bis  father  was 
in  danger,  or  he  was  in  danger  of  suffering 
serious  bodily  injury,  be  would  be  guilty  of 
no  offense.  And  this  question  should  not  be 
passed  on  as  it  appeared  to  tbe  Jury  from 
the  evidence,  but  as  the  Jury  believed  it  ap- 
peared to  defendant  at  the  ttme  he  acted. 

The  case  is  reversed,  and  tbe  cause  re- 
manded* 


0BEE2N  V.  STATE.     (No.  8737.) 

(CJourt  of  Criminal  Appeals  ot  Texas.    Nov.  10; 
1915.) 

1.  CanJiNAL  Law  «=3l092,  1102—  Appeai.  — 
Stateuent  of  Facts  and  Bills  of  Excep- 
tion—Tiids  FOR  Filing. 

Where  the  term  at  which  a  criminal  trial 
occurred  adjourned  on  May  15th,  a  statement  of 
facts  filed  July  29th,  and  bills  of  ezoeptiun  filed 
the  next  day,  would  be  stricken  and  not  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
r.aw,  Cent  Dig.  «i2808.  2829,  2834-2881,  2919 ; 
Dec.  Dig.  <S=>10G2,  llOJ.] 

2.  Cbuiinal  Law  «=327— Felonies  ano  Mu- 
DEUEANOBS— Intoxicating  Liquors. 

Under  Acts  31st  Leg.  c.  35,  providing  that  if 
any  person  shall  sell  any  intoxicating  liquor  in 
any  territory  in  which  the  sale  of  intoxicating 
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.liquora  I'baa  been  prohibited"  he  shall  bepunlah- 

ed  by  confinement  for  not  less  than  one  nor  more 
than  three  years,  and  Pen.  Code  1911,  art  597, 
providing  that  if  any  person  shall  sell  any  in- 
toxicating liquor  in  any  county,  etc.,  in  wliich 
the  sale  of  intoxicating  liquor  "has  been  prohil>- 
ited,"  he  shall  be  punished  by  fine  and  imprison- 
ment for  not  less  than  20  nor  more  than  60 
days,  and  if  any  person  shall  sell  an^  intoxicat- 
ing liquor  in  any  county,  etc.,  in  which  the  sale 
of  intoxicating  liquor  "shall  hereafter  be  pro- 
hibited," he  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  not  less  than  one  nor 
more  than  three  jearsj  it  is  a  misdemeanor  only 
to  sell  intoxicating  liquors  in  territory  where 

?rohibition  had  been  adopted  prior  to  the  act  of 
909,  and  a  felony  to  make  such  a  sale  in  terri- 
tory where  prohibition  was  subsequently  adopt- 
ed, and  there  is  no  conflict  between  the  two 
dauaes  of  article  59T. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  29-31;  Dec.  Dig.  «=»27.] 

Appeal  from  Matagorda  County  Conrt; 
Thomas  H.  Lewis,  Special  Jndge. 

J.  H.  Green  was  convicted  of  making  a 
Bale  of  Intoxicating  liquors  In  prohibition 
territory,  and  he  appeals.   Affirmed. 

See,  also,  155  S.  W.  210. 

J.  W.  Conger,  of  Bay  City,  for  appellant. 
C.  O.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 


PRENDERQAST,  P.  J.  Appellant  was 
convicted  for  making  a  sale  of  intoxicating 
liquor  after  prohibition  was  In  force  In  Mat- 
agorda county,  and  assessed  the  lowest  pun- 
ishment prescribed  by  law  for  a  misde- 
meanor. 

[1]  The  term  of  court  at  which  this  trial 
occurred  adjourned  on  May  15,  1915.  The 
statement  of  facts  was  not  filed  until  July 
29,  following,  and  the  bills  of  exceptions  the 
next  day.  Hence  the  Assistant  Attorney 
General's  motion  to  strike  all  these  out  and 
not  consider  them  must  be  sustained.  With- 
out these,  the  only  question  raised  which 
we  can  consider  Is  to  the  jurisdiction  of  the 
county  court 

[2]  This  prosecution  was  begun  by  com- 
plaint and  information  in  the  county  court 
The  Information  alleges  that  the  prohibition 
election  In  said  county  was  ordered  by  the 
commissioners'  court  on  March  16,  1907; 
that  the  election  for  prohibition  carried; 
and  thereupon  the  commissioners'  court  pass- 
ed an  order  declaring  the  result  and  prohib- 
iting the  sale  of  Intoxicating  liquors  In  said 
county;  that  such  order  was  published  for 
four  successive  weeks  as  required  by  law; 
and  that  this  offense  was  committed  on 
October  4,  1912. 

Prior  to  the  Acts  of  1909,  p.  356,  It  was  a 
misdemeanor  only  to  sell  intoxicating  liquors 
in  prohibition  territory.  Said  act  of  1909 
made  it  a  felony  to  sell  in  such  territory. 
The  revisers  in  1911,  in  the  first  clause  of 
article  597,  P.  O.,  which  was  enacted  and 
adopted  by  the  Legislature  of  that  year,  pro- 
vided that,  if  any  person  shall  seU  intoxicat- 
ing liquors  In  prohibition  territory  "in  which 


the  sale  of  intoxicating  Uquor  has  been  pro- 
hibited under  the  laws  of  this  state,"  he 
shall  be  guilty  of  a  misdemeanor,  punishable 
by  fine  of  not  less  than  $25  nor  more  than 
$100,  and  by  imprisonment  in  the  county  Jail 
for  not  less  than  20  nor  more  than  60  days; 
and,  in  the  second  clause  of  said  article, 
made  it  a  felony  for  any  person  to  sell  in  pro- 
hibition territory  "In  which  the  sale  of  intox- 
icating liquors  shall  hereafter  be  prohibited 
under  the  laws  of  this  state." 

It  has  been  the  uniform  holding  of  this 
court  in  many  cases,  since  the  said  act  of 
1909  was  passed  and  the  Revised  Statutes 
adopted,  that,  as  stated  in  said  article  597, 
It  was  a  misdemeanor  only  to  make  an  il- 
legal sale  of  Intoxicating  liquors  in  prohi- 
bition territory  where  prohibition  liad  been 
adopted  prior  to  the  act  of  1909,  and  a  felony 
where  adopted  since  the  act  of  1909,  and  that 
there  is  no  conflict  between  the  clauses'  of 
article  597 ;  the  first  making  it  a  misdemean- 
or and  the  latter  a  felony.  So  that.  In  tliis 
case,  appellant's  contention  that  the  two 
clauses  of  the  act  conflict,  and  in  effect  there- 
fore that  neither,  or  only  the  felony  clause, 
Is  in  force,  and  also  his  contention  that  the 
county  court  had  no  Jurisdiction,  cannot  be 
sustained.  Lewis  t.  SUte,  58  Tex.  Cr.  R.  351. 
127  S.  W.  808,  21  Ann.  Cas.  656;  Mealer  v. 
State,  66  Tex.  Cr.  B.  140,  145  S.  W.  353;  No- 
bles V.  State,  71  Tex.  Cr.  B.  123,  158  S.  W. 
1133 ;  and  other  cases  there  dted. 

The  Judgment  is  therefore  affirmed. 


MAYSt.  8TATK.    (No.  8800.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  lA, 

1915.) 
CvnasAi,  Law  «=:»945  —  Gbounds  —  Nkwlt 

DiscovEBBD  Evidence. 

A  new  trial,  after  conviction  of  assault  to 
rape  a  cUld  under  15  years  of  a^e,  will  not  be 
granted  on  the  ground  of  newly  discovered  testi- 
mony of  a  ptiysician,  who  had  examined  the  child 
within  48  hours  of  the  time  of  the  alleged  as- 
sault, and  found  no  bruises  about  the  child's  per- 
son, for  the  assault  may  hare  occurred  without 
any  injury  to  the  child. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2824-2327,  2336;  Dec  Dig. 
«=>M6.] 

Appeal  from  Orlminal  District  Court, 
Dallas  County;   W.  L.  Crawford,  Jr.,  Judge. 

Willie  Mays  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

O.  O.  McDonald,  Asst  Atty.  Oen.,  fi>r  the 

State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  assault  to  rape,  his  punishment  being  as- 
sessed at  five  years'  confinement  in  the  pen- 
itentiary. 

There  is  nothing  in  the  record  that  re- 
quires revision.  There  is  neither  a  state- 
ment of  facts  nor  bill  of  exceptions  forward- 
ed to  this  court     There  Is  an  affidavit  of 
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newly  dlMSOvered  testimony,  tnit  It  in  very 
Indefinite  and  hardly  tangible  from  any  view- 
point, and  especially  so  In  the  absence  of  the 
evidence.  It  shows  that  Dr.  Gilbert  made 
such  affidavit  In  effect  that  he  examined  the 
alleged  Injured  girl,  who  was  under  15  years 
of  age,  within  48  hoars  of  the  time  of  the 
alleged  assaolt,  and  found  no  bruises  or  any- 
tnlng  that  indicated  rape  about  her  private 
parts.  Dr.  Gilbert  tectifled,  on  the  trial  and 
It  Is  so  manifested  by  the  motion  for  new 
trial ;  but,  even  If  he  had  not,  the  Jury  only 
having  convicted  appellant  of  assault  to 
rape,  the  fact  there  was  no  bruises  about  her 
person  would  be  of  very  small  value.  The 
assault  may  have  occurred  without  ever  hav- 
ing Injured  her  private  parts. 

As  the  record  is  presented,  the  Judgment 
will  be  afQrmed,  and  it  Is,  accordingly,  so 
ordered. 


COHEN  V.  STATa     (No.  37160 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 
1915.) 

GAltB  *=»ft— PBOSKOTTTIOW— IWBTBXrOTrONB. 

Id  a  prosecution  under  Act  March  13,  1911 
(Acta  32d  Les.  c  60)  S  5,  for  having  in  his  pos- 
session for  the  purpose  of  sale  and  for  offering 
to  sell  the  hide  of  a  wild  deer  killed  in  the  state, 
where  the  evidence  raised  the  issue  as  to  wheth- 
er defendant  first  told  the  game  warden  that  the 
hide  was  for  sale,  but  that  be  was  not  then  in 
possession  of  it,  but  it  was  in  possession  of  liis 
employer,  and  that  he  had  no  authority  to  sell  it, 
and,  after  learning  from  his  employer  that  it 
could  not  be  sold,  so  informed  the  officers  seeking 
to  buy  it,  the  refusal  to  instruct  that,  if  the  jury 
so  found,  they  should  acquit,  was  reversible  er- 
ror ;  and  the  court  should  have  instructed  con- 
versely for  the  state  that,  if  defendant  was  in 
possession  of  the  hide  with  authority  to  sell  it, 
and  offered  it  for  sale,  even  though  a  mere  em- 
ploye of  another,  he  would  be  guilty. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent 
Dig.  i  9 ;  Dec.  Dig.  «=>9.] 

Appeal  from  Bexar  County  Court;  Nelson 
Lytle,  Judge. 

William  Cohen  was  convicted  of  having 
In  his  possession  for  the  purpose  of  sale  and 
for  offering  to  sell  a  hide  of  a  wild  deer  kill- 
ed in  the  state,  and  he  appeals.  Keversed 
and  remanded. 

Davles  &  Davles,  of  San  Antonio,  for  appel- 
lant. C.  C.  KcDonald,  Asst  Atty.  Gen.  for 
the  State. 

PRENDERGAST,  P.  J,  Under  section  6 
of  the  act  approved  March  13,  1911,  appel- 
lant was  convicted  for  having  in  bis  posses- 
sion for  the  puriKJse  of  sale  and  for  offering 
to  sell  one  deer  bide  of  a  wild  deer  killed  in 
the  state. 

There  are  but  two  questions  necessary  to 
pass  upon  in  the  disposition  of  this  case: 
£^r8t,  the  appellant  claims  that  the  evidence 
is  insufficient  to  sustain  the  conviction.  We 
have  carefully  read  the  statement  of  facts, 
and  cannot  so  hold. 


His  second  contention  la  that  the  court 
erred  in  refusing  to  give,  among  others,  his 
special  diarge  to  the  effect  that,  If  the  jury 
believed  from  the  evidence  tibat  upon  in- 
quiry made  of  him  he  first  answered  to  the 
deputy  game  warden  that  the  deer's  hide 
was  for  sale,  but  that  at  said  time  he  was 
not  In  possession  of  it,  but  It  was  in  posses- 
sion of  A.  Cohen  &  Co.,  and  that  he  had  no 
authority  to  sell  said  hide,  and  after  learn- 
ing from  the  manager  of  said  firm  that  It 
could  not  be  sold,  so  told  the  officers  seek- 
ing to  buy  It,  or,  U  they  have  a  reasonable 
donbt  as  to  his  guilt  under  this  phase  of  the 
case,  to  acquit  him.  Without  reciting  It, 
the  evidence  pertinently  raised  tliis'  Issue, 
and  we  think  the  court  committed  reversible 
error  tn  ftiillug  and  refusing  to  give  In  sub- 
stance, said  charge.  On  another  trial,  if  the 
testimony  substantially  raises  this  issue  as 
it  did  In  the  former  trial,  the  court  should 
liOt.only  give  the  said  diarge  substantially 
as  asked  by  appellant,  but  should  also  in 
behalf  of  the  state  give  the  converse  of  the 
proposition;  that  Is,  that  if  appellant  was 
In  possession  of  the  hide,  and  had  authority 
to  sell  it,  and  otterei  it  for  sale,  even  though 
he  was  a  clerk  or  mere  employs  of  A.  Cohen 
&  Co.,  then  he  would  be  guilty  under  the  law. 
We  do  not  Intend  to  give  the  verbiage  of  the 
charge,  but  merely  the  issue  to  be  submitted. 

For  the  error  pointed  out,  the  judgment 
is  reversed,  and  the  cause  remanded. 


Bx  parte  BOGLE.     (No.  3749.) 

iConrt  of  Criminal  Appeals  of  Texas.    Nov.  8. 
1915.) 

1.  UUNICIFAI.  CoaPOBATIONB  «=9703— Stbbbtb 

—  Opkbation  oy  automobiles  —  Jiinet  — 

PowEB  TO  Regulate. 

Under  Austin  city  charter  (Sp.  Acts  3l8t 
L<eg.  c.  2),  providing  that  the  mayor  and  conn- 
cilmen  shall  have  aU  the  legislative,  executive 
and  judicial  powers  granted,  that  the  council 
n;ay  adopt  ordinances  not  inconsistent  with  the 
Constitution  and  statutes,  and  shall  have  exclu- 
sive control  over  streets,  and  power  to  regu- 
late the  use  of  same,  and  to  regulate  the  speed 
and  handling  of  automobiles,  the  city  could  en- 
act and  enforce  such  reascmable  ordinances  as 
it  deemed  necessary  and  proper  to  regulate  the 
handling  of  automobiles,  induding  jitneys,  and 
the  use  of  streets  by  a  person  owning  and  oper- 
ating the  same  in  the  carriage  of  passengers  for 
hire. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g{  1609-1513;  Dec. 
Dig.  «=3703.] 

2.  CORSTITUTIONAI.  LiAW  4s»207,  208— CLASS 
LEOISU^TION  —  OBDIlfANCKB  —  USK  OF 
STBBETS— REOULATION    OF   JiTNKTS. 

An  ordinance  regulating  the  operation  of 
jitneys  on  the  streets  and  requiring  a  license 
and  a  bond  as  a  condition  precedent  thereto, 
was  not  objectionable  as  class  legislation  in  vio- 
lation of  Const,  art.  1,  i  3,  and  Const  U.  S. 
Amend.  14,  where  it  applied  to  all  jitneys  alike, 
though  it  did  not  apply  to  the  street  car  sys- 
tem and  other  automobiles  and  vehicles  carry- 
ing passengers  for  hire;    jitneys  being  a  class 
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within    themselves    distinct    irom    such    other 
modes  of  conveyance  for  hire. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  625-677;  Dec.  Dig.  «=» 
207,  20&] 

3.  Municipal  Cobforations  <3=»703— Streets 
— JiTKET  Ordinance — Validity — Creation 

OF   LlABILITT. 

A  provision  of  an  ordinance  requiring,  as 
a  prerequisite  to  a  license  to  operate  a  jitney, 
that  the  owner  file  with  the  city  an  indemnity 
bond  for  $5,000,  conditioned  that  the  licensee 
sltould  pay  any  judimient  rendered  against  him 
to  the  extent  of  $2,500  for  injury  to,  or  death 
of,  any  person,  or  injury  to  the  property  of 
another,  and  to  the  extent  of  |S,000  for  like 
injuries  in  one  accident  to  more  than  one  per- 
son, and  further  conditioned  to  hold  the  city 
harmless  from  all  claims  resulting  to  it  from 
the  granting  of  such  license,  was  not  objection- 
able as  an  attempt  to  create  on  behaU  of  stran- 
gers to  the  licensee  and  licensor  a  liability 
against  the  licensee  «r  his  bondsmen. 

[Ed.  Not& — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  150»-1513:  Dec. 
Dig.  ®=>703.] 

4.  M-UNICIFAL  COBPOBATIORS  ^SitZl  —  ORDI- 
NANCES— Validity— Right   to    Object. 

Where  an  ordinance  prescribed  a  lioensa 
fee  of  $50  per  annum  for  each  jitney  holding 
five  or  less,  and  of  $76  for  a  seating  capaci- 
ty of  not  over  seven,  but  more  than  five,  and 
of  $100  for  a  seating  capacity  of  more  than 
seven,  the  owner  of  a  jitney  who  came  within 
the  $50  class  only  could  not  question  the  va- 
lidity of  the  provisions  for  $75  and  $100  li- 
cense fees. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  257 ;   Dec.  Dig.  €=> 

5.  LacENSES  iS=>7— Obdinanob— Validitt  — 
Police  Regulation— Tax  fob  Revenue. 

Where  it  appeared  that  the  salaries  of  extra 
policemen  and  other  expenses  necessitated  by 
the  operation  of  jitneys  would  proximately 
equal  the  amount  expected  from  the  license 
fees  of  $50  per  annum  on  each  vehicle  with  a 
seating  capacity  of  five  or  less,  including  the 
driver,  the  ordinance  prescribing  such  fee  was 
not  objectionable  as  being  a  tax  for  revenue 
for  city  purposes,  insteaa  of  a  police  regula- 
tion. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {§  7-15,  19;   Dec.  Dig.  <8=»7.] 

6.  Licenses    ®=»7— Obdinanobs— Validitt. 

That  an  ordinnnce  requiring  procurement  of 
a  license  as  a  condition  to  the  right  to  operate 
a  jitney  gave  the  city  authorities  discretionary 
power  to  grant  or  refuse  a  license  did  not  ren- 
der it  void. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  S§  7-15,  10;   Dec.  Dig.  <&=»7.] 

7.  Municipal  Cobporaiions  «s>121  —  Obdi- 
mances— Right  to  Object. 

Where  a  jitney  owner  had  not  attempted 
to  procure  a  license  and  been  refused,  he  could 
not  object  that  the  ordinance  requiring  licenses 
was  invalid  because  it  clothed  the  city  with 
arbitrary  power  to  grant  or  refuse  a  license, 
though  all  the  fees  were  paid  and  all  the  require- 
n-ents  of  the  ordinance  complied  with. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  257;  Dec.  Dig.  «=» 
121.] 

8.  Municipal  Corporations  «=»121  — Evi- 
dence—Burden  OF  Pboof— Unreasonable- 
ness OF  Obidinancb. 

Where  a  jitney  owner  charged  with  violat- 
ing an  ordinance  by  running  a  jitney  without  a 
license  complains  in  habeas  corpus  by  him 
that  requirements  of  the  ordinance  that  be  :i^ny 
a  license  fee  and  give  bond  amount  to  a  prohibi- 


tion, the  bvrden  is  on  Um  to  establish  his  con- 
tention. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {  267;   Dec.  Dig.  ^=> 

Davidson,  J.,  dissenting, 

M.  Bogle  was  arrested  for  operating  a  Jit- 
ney without  the  license  required  by  ordi- 
nance of  the  city  of  Austin,  and  brings  habe- 
as corpus.    Relator  remanded  to  custody. 

E.  X.  Moore,  of  Austin,  for  appellant  B.  C. 
Oaines,  of  Austin,  Special  Counsel,  J.  Bonl- 
dln  Rector,  City  Atty.,  and  H.  B.  Bambart, 
Asst  City  Atty.,  both  of  Austin,  and  C.  C. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  In  vacation  Mr. 
Bogle  applied  to  one  of  the  Judges  of  this 
court  for  a  writ  of  habeas  corpus,  alleging 
that  he  was  Illegally  restrained  of  his  liberty 
by  the  chief  of  police  of  the  dty  of  Austin 
under  a  capias'  Issued  by  the  corporation 
court  on  a  complaint  filed  tbereln  August  21, 
1915,  charging  him  wltb  that  day  operating 
a  Jitney  on  one  of  the  public  streets  of  the 
dty  without  having  a  license  In  violation  of 
tOe  ordinance  making  it  an  offense  to 
do  BO,  and  seeking  his  discharge  from  said 
claimed  Ulegal  arrest  and  detention.  The 
writ  was  granted  and  the  cause  set  for  hear- 
ing before  this  court  In  term  time.  The  re- 
lator. Bogle,  contends  that  said  ordinance  is 
unconstitutional,  invalid,  and  void  on  variooa 
grounds. 

The  attacked  ordinance  was  enacted  July 
6,  1916,  and  on  its  face  clearly  appears  to  be 
regulatory  only  in  all  of  Ita  provisions  and 
at  a  whola  Long  before  Its  enactment  the 
dty  had  In  force  another  permit  ordinance 
requiring  every  person  running  any  auto- 
mobile on  its  public  streets  to  apply  to  and 
get  from  its'  clerk  a  permit  to  do  so,  and  re- 
quiring the  payment  of  a  fee  of  60  cents 
therefor,  and  that  the  number  of  his  machine 
be  properly  placed  thereon.  Mr.  Bogle  had 
complied  with  that  ordinance.  The  dty  also 
had  another  drivers'  ordinance.  In  effect, 
requiring  every  person  who  engaged  in  the 
business  of  carrying  passengers  for  hire  In 
any  automobile  within  its  limits,  in  audition 
to  said  permit,  to  get  a  driver's  license  from 
it,  and,  when  granted,  to  pay  the  dty  tax 
collector  a  fee  of  $2  therefor.  Mr.  Bogle 
had  also  complied  with  that  ordinance. 

It  is'  agreed  herein  that  about  1,800  per- 
sons had  taken  out  said  permits,  and  that 
So  of  these  had  taken  out  said  $2  driver's 
license,  but  that  no  person  had  applied  for 
license  under  said  Jitney  ordinance,  and  that 
Mr.  Bogle  had  in  no  way  complied  therewith, 
and  had  no  license  thereunder. 

It  Is  also  agreed  that  there  was  "a  furtiter 
dass  of  vehicles"  permitted  to  operate  In 
carrying  persons  In  the  dty  under  its  ordi- 
nance designated  as  "any  hack,  •  •  • 
omnibus,    *    *    •    or  other  vehicle  of  any 
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name  whaterer.'*  carrying  persons  for  hire, 
and  that  all  sach  "have  designated  stands 
and  run  only  on  special  calls,  and  are  not 
held  out  as  running  over  any  special  route, 
and  they  charge  a  higher  fare  than  Jitneys" ; 
that  all  these  are  required  to  pay  only  said 
$2  license  fee,  and  no  bond  is  required  of 
them ;  that  all  automobiles  permitted  to  op- 
erate in  the  city,  whether  private  cars,  serv- 
ice cars  having  designated  stands,  or  Jitneys, 
are  subject  to  the  same  traffic  ordinances, 
except  such  special  provisions  as-  are  ju  said 
Jitney  ordinance  relating  to  Jitneys  alone; 
that  Mr.  Bogle,  on  the  date  charged  In  the 
complaint  against  him,  operated  a  five-pas- 
senger Ford  automobile  In  the  city  as  a  Jit- 
ney running  on  a  route  having  definite  ter- 
mini of  less  than  35  blocks,  which  automobile 
operated  by  him  would  clearly  be  a  Jitney, 
as  defined  In  section  1  of  the  attacked  or- 
dinance. This  ordinance  makes  It  an  otTense 
to  thus'  operate  a  Jitney  without  license,  and 
It  was  for  that  only  Mr.  Bogle  was  arrested 
and  held  in  custody  by  the  chief  of  police. 

It  is  further  agreed  that  there  was  a  street 
car  system  operating  In  the  dty  as  a  carrier 
of  passengers  under  a  franchise ;  that  it  car- 
ries passengers'  and  gives  transfers  anywhere 
on  its  lines  for  five  cents  fare.  It  is  not  re- 
quired to  take  out  license  nor  give  bond.  It 
]3  required  and  pays  the  city  $1  per  mile 
occupation  tax,  and  the  same  amount  to  the 
county,  and  double  tliat  to  the  state.  Its 
franchise  and  the  city  ordinances  require  It 
to  pave  Its  tracks  and  one  foot  additional  on 
each  side  thereof  wherever  the  city  paves, 
and  to  maintain  the  same  space  on  all  other 
streets  where  Its  tracks  are  laid.  It  has 
spent  alone  for  paving  in  the  city  over  $300,- 
000,  and  its  annual  paving  Is  about  $30,000. 
It  pays  the  city  $4,000  ad  valorem  tax,  and 
one-half  that  sum  to  the  state  and  county 
annually.  Its  gross  receipts  annual  tax  to 
the  state  is  $1,935,  and  its  federal  income  tax 
is  $611  annually.  Its  total  annual  tax  for 
the  space  of  each  passenger  is  $58.76. 

[1]  The  charter  of  the  dty  of  Austin  was 
granted  by  the  Legislature,  approved  Febru- 
ary 3,  1900,  and  by  a  provision  tnerem  the 
courts  are  required  to  take  Judicial  knowl- 
edge thereof.  Special  Laws  of  1909,  pp.  8-46. 
It  provides  that  the  mayor  and  four  council- 
men  shall  be  known  and  designated  as  the 
city  council,  and  have  all  legislative,  execu- 
tive, and  Judicial  functions  or  powers  grant- 
ed. Among  other  provisions  of  the  charter 
and  powers  given  the  city  council  are  these: 

Article  XI,  section  1: 

"The  city  council  shall  be  vested  with  the  pow- 
er and  charged  with  the  dnty  of  adopting  all 
law  and  ordinances,  not  inconsiatent  with  the 
Constitution  and  laws  of  the  state  of  Texas, 
touching  every  object,  matter  and  subject  within 
the  purview  of  the  local  self-government,  confer- 
red Dy  this  act  upon  the  citizens  of  the  city  of 
Austin." 

Article  XIV,  section  38; 
"  *    *     *    To  make  and  regulate  stands  for 
vehicles  at  said  depots  and  other  public  places." 


Article  XV,  section  1: 

"The  city  council  shall  have  power,  subject  to 
the  restrictions  herein  contained,  to  make  all 
rules,  regulations  and  ordinances  which  may  be 
necessary  and  proper  for  carrying  into  effect  the 
powers  specified  herein." 

Article  XV,  section  14: 

<•  •  *  *  rpijg  coundl  may  enact  any  ordi- 
nance not  in  conflict  with  the  penal  h>.ws  of  the 
sUte." 

Article  XIII,  sectton  1: 

"The  city  council  shall  have  exclusive  control 
over  and  regulation  of  all  streets,  alleys,  side- 
walks and  highways  and  the  public  squares  with- 
in the  corporate  limits  of  the  city,  and  shall 
have  power:  •  •  •  [Subdivision  n.]  To  reg- 
ulate the  use  of  the  same.    •    •    »  " 

ArUcle  XIV: 

"The  city  council  shall  have  power  by  ordi- 
nance: liSection  10.]  To  license  and  regulate 
hacks,  carriage,  omnibussea,  wagons  and  drays, 
and  to  fix  the  rate  to  be  charged  for  the  carriage 
of  persons  and  for  the  wagonage,  cartage  and 
droyage  of  property.  •  •  •  [Section  32.] 
To  regulate  the  speed  and  handling  of  automo- 
biles.''^ 

Under  these  powers  and  authority,  we 
think  unquestionably  the  city  had  the  power 
and  authority  to  enact  and  enforce  any  and 
all  reasonable  ordinances  which  it  deemed 
necessary  and  proper  to  regulate  the  han- 
dling of  automobiles  and  the  use  of  the  streets 
by  persons  owning  or  operating  the  same  in 
the  carriage  of  passengers  for  hire.  A  Jitney 
is  an  automobile,  both  In  fact  and  so  agreed 
herein,  and  as  specially  defined  by  section  1 
of  said  ordinance ;  in  fact,  as  we  understand, 
appellant  concedes  that  the  city  council  had 
power  and  authority  to  pass  all  reasonaUe 
ordinances  regulating  the  Jitney  and  the  op- 
eration thereof  on  the  streets  of  the  city. 

[2]  However,  the  first  ground  of  his  attack 
on  said  Jitney  ordinance  is  substantially 
this:  That  section  1  of  said  ordinance,  when 
considered  In  connection  with  other  ordi- 
nances and  the  testimony,  violates  section  3, 
art.  1,  of  our  state  Constitution  and  the 
fourteenth  amendment  of  the  Constitution 
of  the  United  States,  in  that  it  discriminates 
between  the  rights  of  the  same  class,  and 
places  a  greater  burden  upon  one  than  an- 
other of  the  same  class,  and  that  whether  the 
amount  charged  be  a  tax  or  license  fee. 

In  the  recent  case  of  Ex  parte  Sullivan, 
178  8.  W.  537,  we  discussed  an  ordinance  of 
the  city  of  Ft.  Worth,  Tex.,  of  which  the  ordi- 
nance attacked  herein  Is  substantially  and 
practically  the  same,  and  therein  held,  as  we 
do  in  this  case  that  the  said  ordinance  vio- 
lates neither  our  state  Constitution  nor  the 
Constitution  of  the  United  States  in  this  par- 
ticular. What  we  said  In  the  Sullivan  Case 
on  that  subject  specially  applies  to  this  case. 
We  think  there  can  be  no  question  but  that 
the  Jitney,  as  defined  in  the  ordinance  herein 
and  as  operated  by  Mr.  Bogle,  is  a  class  with- 
in itself,  separate  and  distinct  from  both  the 
street  car  system  and  other  automobiles  or 
vehicles  whioh  have  stands  as  described 
above.  In  addition  to  the  Sullivan  Case  and 
authorities  therein  cited,  we  cite  Ex  parte 
Cardinal  (Cal.)  150  Pac.  348.  J^  the  ordir 
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nance  all  Jitneys  are  treated  exact!?  aUke, 
and  neither  within  that  class  Is  treated  In 
any  way  whatever  different  from  another. 

[3]  He  next  attacks  sections  9,  10,  and  11 
of  said  Jitney  ordinance,  requiring  a  bond, 
claiming  that  it  is  bey<md  the  power  of  the 
city,  and  its  charter  confers  no  right,  either 
express  or  implied,  to  create  a  cause  of  ac- 
tion in  behalf  of  Individuals  strangers  to  the 
licensee  or  licensor  or  to  provide  a  remedy 
for  such,  or  to  insure  or  indemnify  the  dty 
for  damage  or  loss,  unless  the  same  Is  of 
snch  a  nature  as  to  render  the  city  liable 
either  by  statutory  or  common  law;  and  by 
the  terms  of  the  ordinance  and  conditions  of 
the  required  bond  it  affirmatively  appears 
that  the  damage  or  loss  sought  to  be  guard- 
ed against  is  not  ot  this  character.  These 
sections  of  the  ordinance.  In  effect,  as  a  pre- 
requisite for  a  license  to  operate  a  Jitney,  re- 
quire that  for  each  Jitney  the  owner,  etc, 
shall  procure  and  file  with  the  dty  an  indem- 
nity bond  or  policy  of  insurance  in  the  sum 
of  $5,000,  conditioned  that  the  licensee  shall 
pay  any  Judgment  of  court  finally  rendered 
against  him,  etc.,  to  the  extent  of  1^600  on 
account  of  injuries  to  or  death  of  any  person 
or  Injury  to  the  property  of  another  and  to 
the  extent  of  $5,000  for  like  injuries  occur- 
ring in  one  accident  to  more  than  one  per- 
son caused  by  the  negligence  of  snch  licensee, 
eta,  and  further  conditioned  to  hold  the  dty 
harmless  from  any  and  all  claims,  etc.,  result- 
ing to  It  from  the  granting  of  sudi  license, 
^thls  bond  can  be  made  by  either  a  surety 
company  authorized  to  do  business  in  this 
state  or  by  personal  security.  Ndther  these 
sections  nor  the  ordinance  as  a  whole,  as 
we  understand  it,  in  any  way  creates,  or  at- 
tempts to  create,  in  behalf  of  any  person,  any 
liability  against  the  licensee  or  his  bondsmen, 
but  it  merely  provides  as  one  of  the  reason- 
able regulations  of  the  licensee  that  he  shall 
provide  by  such  bond  or  indemnity  a  means 
to  satisfy  the  loss  to  snch  one  as  may  be  dam- 
aged by  him  finally  rendered  by  a  court  It 
In  no  way  prescribes  any  contingency  under 
whldi  the  licensee  should  be  liable  to  any 
person  for  any  negligence  whatever  commit- 
ted by  blm  or  other  act  by  him.  The  dty 
would  have  no  right  to  create  that  kind  of 
cause  ot  action,  and,  as  stated,  it  does  not 
attempt  to  do  so. 

It  is  agreed  herein  that  the  dty  of  San 
Antonio,  Tex.,  had  an  ordinance  regulating 
Jitneys,  wherein  It  required  as  a  prerequisite 
to  a  Ucense  that  the  Jitney  owner  should  exe- 
cute a  bond  in  the  sum  of  $10,000,  with  the 
conditions  thereof  somewhat  Uke  the  condi- 
tions of  the  bond  of  the  ordinance  herein 
attacked,  and  that  also  the  dty  of  Ft  Worth, 
Tex.,  had  a  like  ordinance  requiring  a  bond 
in  the  sum  of  $2,500,  with  somewhat  of  the 
same  conditions ;  that  in  the  dty  of  San  An- 
tonio, under  the  ordinance  of  that  city,  91 
sudt  bonds  as  there  required  had  been  given, 
and  under  the  ordinance  of  the  dty  of  Ft 
Worth  89  bonds  as  there  required  had  been 
given. 


In  the  Sullivan  Cnaa,  snpra,  we  hdd  that 
the  bond  required  therein  was  a  proper  regu- 
lation. We  likewise  bold  in  this  case  that 
the  t>ond  required  herein  is  a  reasonable  reg- 
ulation, not  void  nor  unconstitutional  on  any 
ground,  and  is  a  proper  regulation,  as  shown 
in  this  case  is  the  city  of  Austin.  In  addi- 
tion to  the  authorities  dted  on  this  point  in 
the  Sullivan  Case,  we  now  cite  case  £x  parte 
Bell,  24  Tex.  App.  428,  6  S.  W.  197 ;  Greene 
V.  San  Antonio  (Civ.  App.)  178  S.  W.  6;  Ex 
parte  Cardinal,  supra. 

In  this  connection,  and  others  as  well,  it 
was  further  agreed  herein :  That  prior  to 
the  passage  of  the  Jitney  ordinance  attacked 
there  were  about  60  Jitneys  running  in  the 
dty.  Some  of  them  had  inexperienced  or  reck- 
less drivers,  and  few  of  them  had  any  finan- 
cial responsibility,  except  some  owned  the 
Ford  car  operated.  These  Jitneys  traversed  the 
most  traveled  streets  of  the  dty,  and  largely 
confined  their  traffic  to.  the  paved  or  best 
graded  or  graveled  streets,  and  practically 
paralleled  all  the  street  railway  lines,  and 
in  going  their  usual  route  all,  or  about  all, 
of  them  traversed  certain  mentioned  streets, 
which  are  the  principal  streets  of  the  dty 
and  in  the  most  congested  centers  of  ordi- 
nary traffic,  and  tended  to  greatly  congest  the 
traffic  of  said  streets.  That  during  the  60 
days  prior  to  the  passage  of  said  ordinance 
there  were  a  number  of  accidents  due  to  the 
Jitneys.  Ttat  the  dty  councU,  in  view  of  the 
traffic  conditions  brought  about  by  the  advent 
of  the  Jitney  and  of  the  acddents  due  to 
their  presence  and  their  menace  to  the  gen- 
eral safety  of  the  public,  deemed  that  there 
was  an  Imperative  and  urgent  necessity  for 
the  passage  of  said  Jitney  ordinance. 

It  is  further  agreed  herein  that  the  jit- 
ney traffic  In  the  dty  is  a  business  done,  car- 
ried on,  and  operated  solely  upon  the  public 
streets  and  thoroughfares  of  the  city,  and  is 
largely  confined  to  the  paved  streets  and  best 
graded  and  graveled  streets,  and  that  the 
Jitney  Is  a  new  and  hazardous  kind  of  pas- 
senger traffic,  and  the  danger  to  individual 
acddent  and  Injury  Is  greater,  and  that  the 
number  of  acddents  in  proportion  to  the 
number  of  passengers  carried  and  injuries 
has,  in  fact,  been  greater  in  this  line  of  pas- 
senger traffic  than  in  any  other  conunonly 
used. 

It  was  further  agreed  that  by  reason  of 
the  new  and  hazardous  nature  of  the  Jitney 
service,  very  few  surety  or  indemnity  com- 
panies would  undertake  such  security  until 
the  class,  diaracter,  and  nature  of  the  serv- 
ice have  been  reduced  to  a  system  (that  It 
was  not  meant  thereby  that  thereafter  dther 
of  said  bonds  could  or  could  not  be  g^iven 
under  said  Jitney  ordinance),  and  that  a  per- 
sonal bond  could  ordinarily  be  given  only  by 
a  careful  driver  known  to  his  sureties  to  be 
temperate,  cautious,  and  reliable;  that  the 
said  bonds  given  in  the  dtles  of  San  Antonio 
and  Ft  Worth  were  made  by  an  indemnity 
company.  It  was  further  agreed  that  appli- 
cation was  made  in  behalf  of  the  Austin  jit- 
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neys  to  certain  named  indemnity  companies 
without  success,  and  that  a  certain  other 
company  would  write  a  poUcy  on  autos  car- 
rying passengers  for  hire,  but  would  not 
write  a  policy  under  the  ordinance  attacked. 

[4, »]  The  next  ground  of  attack  is  of  sec- 
tion 7  of  said  ordinance,  which  prescribes  a 
license  fee  of  $60  per  annum  for  each  Jitney 
with  a  seating  capacity  of  five  or  less,  Includ- 
ing the  driver,  and  of  $75  for  a  seating  ca- 
IMidty  of  not  more  than  seven,  but  more 
than  Ave,  Including  the  driver,  and  of  $100 
for  a  seating  capacity  of  more  than  seven 
persons,  including  the  driver,  dalmlrig  that 
these  fees  are  not  license  fees,  but  an  eva- 
sion of  the  law,  and.  In  fact,  a  tax  for  rev- 
enue for  dty  purposes,  and  not  as  a  police 
regulation. 

So  far  as  the  relator  is  concerned,  he  is  in 
no  position  to  attack  said  section  of  the  ordi- 
nance for  the  amount  of  the  latter  two  fees, 
because  it  is  conclusively  shown  that  he 
comes  within  the  $50  class  only,  and  we  do 
not  pass  upon  those  features  of  that  section 
prescribing  the  $75  and  $100  amount  of  li- 
cense fees.  On  this  point,  in  addition  to  the 
agreed  facts  above  recited.  Is  this  further 
agreement:  That  the  carrying  out  of  said  jit- 
ney ordinance  will  require  the  printing  of 
blanks  and  stationery  for  licenses,  applica- 
tions, bonds,  and  sudi  other  matters  as  are 
named  in  the  ordinance,  and  will  require 
more  clerical  labor,  all  at  an  expense  to  the 
city  that  cannot  now  be  estimated,  and  that 
the  policing  of  the  ordinance  will  require 
two,  or  possibly  three,  extra  policemen  at  a 
salary  of  $90  each  per  month,  including  a 
motorcycle  man  and  cost  of  the  motorcycle, 
aU  at  an  additional  expense  of  probably 
$2,500  a  year,  if  the  same  number  of  Jit- 
neys were  in  operation,  and  that  in  fixing  the 
amount  of  said  License  fees  the  council  did 
not  expect  the  sum  realized  therefrom  to 
more  than  pay  the  expenses  of  policing  and 
enforcing  said  ordinance,  and  did  not  expect 
to  or  contemplate  the  realizing  of  any  reve- 
nue to  the  dty  over  and  above  the  additional 
expense  caused  by  the  proper  enforcement  of 
said  ordinance.  We  think  that  this  demon- 
strates that  the  said  $50  license  fee  was,  in 
truth  and  in  fact,  a  license  fee  only,  and  not 
a  tax  to  provide  an  extra  revenue,  and  that 
this  section  of  the  ordinance  is  unquestion- 
ably valid.  Ex  parte  Sullivan,  supra,  and  au- 
thorities there  dted. 

[6,7]  In  the  next  attack  on  the  ordinance 
he  claims  that,  as  a  whole,  it  is  unreasonable, 
and  clothes  the  dty  with  arbitrary  power  to 
grant  or  refuse  a  license  though  the  fees  are 
paid,  and  all  the  requirements  thereof  com- 
piled with  by  an  applicant  for  a  license. 
This  question  was  also  discussed  and  passed 
npon  in  the  Sullivan  Case,  supra.  We  see 
no  necessity  of  farther  discussing  it  here. 
The  attacked  ordinance  herein  is  in  no  essen- 
tial particular  different  from  the  Ft  Worth 
ordinance  passed  upon  in  the  Sullivan  Case. 
The  relator  Is  not  In  a  position  to  attack  the 


ordinance  on  ttiat  ground,  anyway;  for  It  is 
conclusively  shown  that  he  has  in  no  way  at- 
tempted to  procnre  a  license  and  been  refused 
on  any  ground.  However,  we  might  say  that, 
if  even  he  was  in  a  iMsltion  to  attack  the  or- 
dinance on  this  ground,  we  see  nothing  In  it 
but  a  reasonable  and  proper  regulation,  and 
we  see  nothing  In  it  which  wonld  authorize 
or  justify  this  court  to  hold  the  ordinance, 
or  any  provlMon  of  it,  void  on  that  ground. 

[8]  His  next  attack  on  the  ordinance  is  his 
claim  that  the  difficulty  of  complying  with  its 
requirements  practically  amounts  to  a  pro- 
hibition, and  that  the  amount  of  the  fees  re- 
quired to  be  complied  with  before  the  bond 
can  be  given  and  the  terms  and  amount  of 
the  bond  are  requirements  which  cannot  be 
complied  with.  l%e  relator's  contention  on 
this  point  cannot  be  sustained.  The  whole 
agreed  facts  indicate  that,  if  be  is  a  proper 
person  to  operate  a  Jitney  under  said  ordi- 
nance, he  may  reasonably  comply  therewith, 
and  that  its  provisions  do  not  amount  to  a 
prohibition.  The  burden  is  on  him  to  show 
what  he  clfdms,  and  not  on  the  state  or  dty 
to  show  otherwise.  In  the  agreed  facts  as  a 
whole,  we  think  It  is  shown  that  he  can  rea- 
sonably comply  therewith,  and  hence  the  or^ 
dinance  Is  not  void  on  this -ground. 

His  last  contention  is  that,  the  arbitrary 
power  preceding  the  issuance  of  license  and 
the  power  reserved  by  the  dty  to  cancel  it 
and  throw  him  out  of  business  at  any  time 
discourages  the  investment  necessary  to  go 
Into  business,  and  tends  to,  and  does,  prevent 
competition  and  results  in  building  up  a  mo- 
nopoly lu  behalf  of  the  street  car  company. 
We  think  it  unnecessary  to  discuss  this  gen- 
eral attack  of  the  ordinance.  We  see  nothing 
in  it  that  would  sustain  the  relator's  conten- 
tion. On  the  contrary,  we  see  from  it  only 
the  proper  and  reasonable  regulation  of  the 
business  and  the  proper  requisites  of  persons 
only  who  should  be  authorized  by  the  city  to 
operate  Jitneys  on  its  streets.  It  may  be 
that  some  persons  would  experience  some 
dlfhculty  in  complying  with  the  ordinance, 
but  no  more  so  than  any  other  like  hazardous 
and  dangerous  business. 

We  have  carefully  investigated  tUB  ordi- 
nance and  the  relator's  attack  of  it  and  the 
questions  raised  by  him,  and  reviewed  the 
Sullivan  Oase,  supra,  and  the  authorities 
therein  dted,  and  have  readied  the  conclusion 
that  there  is  nothing  in  the  ordinance  herein 
attadced  that  would  in  any  way  legally  per^ 
mit  or  authorize  this  court  to  hold  it  invalid. 
On  the  contrary,  it  is  our  opinion  that  the 
said  ordinance,  in  the  particular  attacked 
wherein  relator  is  in  position  to  attack  it, 
is  vaUd  and  constitutional,  under  the  agreed 
statement  of  facts  on  flle. 

It  is  therefore  ordered  that  the  relator  be 
remanded  to  the  custody  of  the  city  marshal. 

DAVIDSON,  J.  I  cannot  concur.  I  wrote 
fairly  fully  in  the  Sullivan  Case  my  views 
of  disagreement  I  may  write  in  this  case 
later. 
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BENITO  ▼.  STATE.  (No.  3800.)  (Court  of 
Criminal  Appeals  of  Texas.  Not.  8,  1915.) 
Appeal  from  Ellis  County  Court;  W.  M.  Tid- 
well,  Judge.  Benito,  a  Mexican,  was  convicted 
of  gamins,  and  he  appeals.  Affirmed.  C.  C 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
gaming,  and  his  punishment  assessed  at  a  fine 
of  $10.  Neither  a  statement  of  facts  nor  any 
bills  of  exception  accompany  the  record.  The 
information  charges  the  offense  of  which  ap- 
pellant was  convicted.  No  ground  is  stated  in 
the  motion  for  a  new  trial  we  can  review  in  the 
absence  of  the  testimony.  The  judgment  ia  af- 
firmed. 


CASE  v.  STATE.  (No.  3607.)  (Court  of 
Criminal  Appeals  of  Texas.  June  16,  1915. 
Rehearing  Denied  Oct  13,  1915.)  Appeal  from 
District  Court,  Rains  County;  William  Pier- 
son,  Judge.  Buck  Case  was  convicted  of  rape, 
and  he  appeals.  Affirmed.  W.  W.  Berzett,  of 
Emory,  and  Campbell  &  Mansell,  of  Alba,  for 
appellant.  C.  C.  McDonald,  Asst  Atty.  Cen., 
for  the  State. 

PREa^DERGAST,  P.  J.  Appellant  was  con- 
victed of  rape,  and  assessed  the  lowest  punish- 
ment. There  is  no  bill  of  exceptions  nor  state- 
ment of  facts.  In  the  absence  of  these  there  is 
no  question  which  can  be  reviewed.  The  judg- 
ment is  affirmed. 


GOODMAN  T.  STATE.  (No.  3688.)  (Court 
of  Criminal  Appeals  of  Texas.  Oct.  13,  1916.) 
Appeal  from  Criminal  District  Court,  Dallas 
C!ounty;  W.  U  Crawford,  Jr^  Judge.  Bertha 
Goodman  was  convicted  of  robbery,  and  she 
appeals.  Affirmed.  C.  C.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  robbery,  with  25  years 
in  the  penitentiary  assessed  as  her  punishment 
There  is  neither  a  bill  of  exceptions  nor  a  state- 
ment of  facts.  Nothing  is  raised  which  can  be 
reviewed  in  the  absence  of  these.  The  judg- 
ment is  therefore  affirmed. 


JOHN  T.  STATE.  (No.  3797.)  (Court  of 
Criminal  Appeals  of  Texas.  Nov.  3,  1915.) 
Appeal  from  ElUs  County  Court;  W.  M.  Tid- 
well.  Judge.  John,  a  Mexican,  was  convicted 
of  gaming,  and  he  appeals.  Affirmed.  C.  C. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  The  appellant  in 
this  case  was  fined  $10  for  «tmingj  the  lowest 
penalty  prescribed  by  law.  There  is  neither  a 
statement  of  facts  nor  a  bill  of  exceptions  in 
this  case.  No  question  is  raised  which  can  be 
reviewed  in  the  absence  of  these.  The  judg- 
ment therefore  is  affirmed. 


MICKET  T.  STATE.  (No.  3807.)  (Court  of 
Criminal  Appeals  of  Texas.  Nov.  10,  1G15.) 
Appeal  from  District  Court  Bexar  County; 
W.  S.  Anderson,  Judge.  Richard  Mickey  was 
convicted  of  arson,  and  he  appeals.  Affirmed. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  arson,  and  his  punishment  assessed 
at  5  years  in  the  penitentiary.  There  is  no 
statement  of  facts  and  no  bill  of  exceptions.  In 
the  absence  of  these  nothing  is  presented  which 
we  con  review.     The  judgment  is  affirmed. 


MIKB  T.  STATE.  (No.  8796.)  (Court  of 
Criminal  Appeals  of  Texas.  Nov.  3,  1015.)  Ap- 
peal from  Ellis  County  Court;  W.  M.  Tid- 
well,  Judge.  Mike,  a  Mexican,  was  convicted 
of  gaming,  and  he  appeals.  Affirmed.  C.  C. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  The  appellant  in 
this  case  was  fined  $10  for  gaming,  the  lowest 
penalty  prescribed  by  law.  There  is  neither 
a  statement  of  facta  nor  a  bill  of  exceptions 
in  this  case.  No  question  is  raised  which  can 
be  reviewed  in  the  absence  of  these.  Th«  judg- 
ment therefore  is  affirmed. 


PELATA  ▼.  STATE.  (No.  3798.)  (Cionrt 
of  Criminal  Appeals  of  Texas.  Nov.  3,  1015.) 
Appeal  from  Kllis  County  Court;  W.  M.  Tid- 
well.  Judge.  Pelata,  a  Mexican,  was  convicted 
of  gaming,  and  he  appeals.  Affirmed.  C.  C. 
McDonald,   Asst  Atty.  Gen.,   for  the   State. 

HARPER,  J.  Appellant  was  convicted  of 
gaming,  and  his  punishment  assessed  at  a 
fine  of  $10.  Neither  a  statement  of  facta  nor 
any  bills  of  exception  accompany  the  record. 
The  information  charges  the  offense  of  which 
appellant  was  convicted.  No  ground  is  stated 
in  the  motion  for  a  new  trial  we  can  review 
in  the  absence  of  the  testimony.  The  judg- 
ment is  affirmed. 


RODREGUEZv.STATB.  (No.  8801.)  (Court 
of  Criminal  Appeals  of  Texas.  Nov.  3,  1915.) 
Appeal  from  Ellis  County  Court;  W.  M.  Tid- 
weU,  Judge.  Jose  Rodregues  was  convicted 
of  earning,  and  be  appeals.  Affirmed.  G.  C. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
gaming,  and  his  punishment  assessed  at  a  fine 
of  $10.  No  statement  of  facte  or  bill  of  ex- 
ceptions accompany  the  record.  The  informa- 
tion charges  the  offense  of  which  appellant 
was  convicted.  No  ground  is  stated  in  the  mo- 
tion for  a  new  trial  we  can  review  in  the  ab- 
sence of  any  testimony.  The  judgment  is  af- 
firmed. 


SEGUIN  ▼.  STATE.  (No.  3684.)  (Court  of 
Criminal  Appeals  of  Texas.  Oct  13,  1915.) 
Appeal  from  Bexar  County  Court;  Nelson 
Lytic,  Judge.  Mariano  Seguin  was  convicted 
of  unlawfully  carrying  a  pistol,  and  he  ap- 
peals. Affirmed.  C.  C.  McDonald,  Asst  At^. 
(len.,  for  the  State. 

PRENDERGAST,  P.  J.  From  a  conviction 
for  unlawfully  carrying  a  pistol,  with  the 
lowest  penalty  assessed,  this  appeal  is  prosecut- 
ed. There  is  no  statement  of  facta  or  bill  of 
exceptions,  and  nothing  is  raised  in  the  record 
which  we  can  review.  The  judgment  ia  there- 
fore affirmed. 


SLOAN  v.  STATE.  (Na  3678.)  (Court  of 
Criminal  Appeals  of  Texas.  Oct  13,  1915.) 
Appeal  from  Johnson  County  Court;  B.  Jay 
Jackson,  Judge.  Henry  Sloan  was  convicted  of 
making  a  sale  of  intoxicating  liquors  in  pro- 
hibition territory,  and  he  appeals.  Affirmed. 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
making  a  sale  of  intoxicating  liquors  in  pro- 
hibition territory.  The  record  contains  neither 
a  statement  of  facte  nor  an^billa  otiezcep- 
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tions;  consequently  tbeVe  Is  nothing  to  review, 
the  indictment  charging  an  offense.    Affirmed. 


STRANGE  ▼.  STATE.  (No.  8706.)  (Court 
of  Criminal  Appeals  of  Texas.  Oct.  20,  1915.) 
Appeal  from  McLennan  Connty  Court ;  Geo. 
N.  Denton,  Judge.  Sheb  Strange  was  convicted 
of  aggravated  assault,  and  be  appeals.  Affirm- 
ed. C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDEmGAST,  P.  J.  Appellant  was  con- 
victed of  an  'aggravated  assault,  and  fined  $75. 
There  is  no  statement  of  facts  in  the  record, 
and  nothing  is  presented  which  can  be  reviewed 
in  the  absence  of  this,  nte  judgment  ia  there- 
fore affirmed. 


TOUCIVBR  ▼.  STATE.  (No.  8671.)  (Court 
of  Criminal  Appeals  of  Texas.  Oct.  13,  1915.) 
Appeal  from  Criminal  District  Court,  Dallas 
County;   W.  I*  Crawford,  Jr.,  Judge. 

Jim  ToUiver  was  convicted  of  a  public  of- 
fense, and  he  appeals.  Affirmed,  (j.  O.  Mc- 
Donald, Asst  At^.  Cten.,  for  the  State. 

HARPER,  J.  The  record  before  us  contains 
neither  a  statement  of  facts  nor  any  bill  of  ex- 
ceptions. The  information  charges  an  offense 
against  the  laws  of  this  state,  and  there  is  no 
question  presented  we  can  review.    Affirmed. 


TREUBINE  V.  STATE.  (No.  3789.)  (Court 
of  Criminal  Appeals  of  Texas.  Nov.  3,  1915.) 
Appeal  from  Ellis  County  Court;  W.  M.  Tid- 
well,  Judge.  Joe  Treubine  was  convicted  of 
gaming,  and  he  appeals.  Affirmed.  C.  O.  Mc- 
Donald, Asst.  Att7.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
gamii»,  and  bia  punishment  assessed  at  a  fine 
of  $10.  Neither  a  statement  of  facts  nor  any 
bills  of  exception  accompany  the  record.  The 
information  charges  the  offense  of  which  appel- 
lant was  convicted.  No  ground  is  stated  in  the 
motion  for  a  new  trial  we  can  review  in  the  ab- 
sence of  the  testimony.  The  judgment  is  af- 
firmed. 


WILMS  y.  STATE.  (Now  8702.)  (Court  of 
Criminal  Appeals  of  Texas.  Oct  20,  19U5.) 
Appeal  from  District  Court  EU  Paso  County; 
W.  D.  Howe,  Special  Judge.  C.  E.  Willis  was 
convicted  of  burglary,  and  he  aK>eals.  Affirm- 
ed. C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
▼icted  of  burglary,  and  assessed  the  lowest  pun- 
ishment There  is  no  statement  of  fax^,  nor 
any  bills  of  exceptions.  Nothing  is  presented 
which  can  be  reviewed  by  this  court  The  judg- 
ment is  therefore  affirmed. 


CHICAGO,  R.  I.  4  P.  R.  CO.  T.  JONES. 
(Supreme  Court  of  Arlcansas.  Sept  21,  1014.) 
Appeal  from  Circuit  Court,  Prairie  County, 
Southern  District ;    Eugene  Xankford,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 


HURST  V.  STATE.  (Supreme  Court  <rf  Ai^ 
kansas.  Oct  5,  1914.)  Appeal  from  Circuit 
Court,  Pulnski  County,  Eii-st  Division;  Robert 
J.  Lea,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  appel- 
lant's motion. 


EIGER  V.  STATE.  (Supreme  Court  of  Ai^ 
kansas.  Sept  28,  1914.)  Appeal  from  Circuit 
Court,  Sebastian  County,  Greenwood  District; 
Daniel  Hon,  Judge. 


PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion  for  failure  of  appellant  to  comply 
with  the  condition  prescribed  by  the  statute  in 
misdemeanor  cases. 


RALPH  V.  STATE.  (Supreme  Court  of 
Arkansas,  Sept  28,  1914.)  Appeal  from  Cir- 
cuit Court,  Sebastian  County,  Greenwood  Dis- 
trict;  Daniel  Hon,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion  for  failure  of  appellant  to  comply 
with  the  condition  prescribed  by  the  statute  in 
misdemeanor  cases. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  v. 
HEEREN.  (Supreme  Court  of  Arkansas,  Sept 
28,  1914.)  Appeal  from  Circuit  Court  Cal- 
houn County;    Charles  W.  Smith,  Judge. 

PER  CURIAM.  SetUed,  and  appeal  dis- 
missed on  appellant's  motion. 


ST.  LOUIS  SOUTHWESTERN  RX.  CO.  v. 
TBUBY.  (Supreme  Court  of  Arkansas.  Sept. 
28,  1914.)  Appeal  from  Circuit  Court,  CV>Ium- 
bia  County;    Charles  W.  Smith,  Jiidge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed on  appellant's  motion. 


OGLESBY  V.  FT.  SMITH  DISTRICT  OF 

SEBASTIAN    COUNTY.      (No.   88.) 
(Supreme  Court  of  Arkansas.    Dec.  6,  1916.) 

Dissenting  opinion. 

For  majority  opinion,  see  179  S.  W.  178. 

McCULLOCH,  C.  J.  (dissenting).  Two  of 
the  justices  who  have  voted  to  affirm  this  case 
declare  the  law  to  be  that  the  county  court  has 
the  power  to  employ  counsel,  in  addition  to  the 
prosecuting  attorney,  to  conduct  litigation  in 
which  the  county  is  interested.  I  agree  un- 
qualifiedly with  that  conclusion,  and  so  does 
Mr.  Justice  WOOD.  That  makes  four  of  the 
judges  who  are  of  the  opinion  that  the  county 
court  possesses  that  power.  The  authorities 
cited  in  appellant's  brief  sustain  that  view. 
Those  authorities  relate  generally  to  municipal 
corporations,  but  the  principle  is  the  same  that 
where  a  county  or  municipality  has  authority 
to  direct  litigation  in  which  it  is  interested  it 
may  employ  special  counsel,  and  the  fact  that 
an  official  attorney  has  been  provided  by  law 
does  not  curtail  that  power.  Our  statute  (Kir- 
by's  Digest,  f  1493)  expressly  provides  tiiat  the 
county  court  shall  defend  cases  appealed  to  the 
circuit  or  Supreme  Court,  and  that  all  expenses 
incurred  by  reason  of  such  defense  shall  be  paid 
by  the  county.  It  is  therefore  necessarily  im- 
plied that  county  courts  shall  provide  the  means 
for  conducting  litigation  in  which  it  is  interest- 
ed, and  that  includes  the  employment  of  attor- 
neys. 

Two  of  the  judges  say  that  while  the  county 
court  has  the  power  to  employ  counsel,  it  can- 
not exercise  that  power  and  enter  into  a  con- 
tract of  employment  with  another  attorney 
without  first  obtaining  the  consent  of  the  pros- 
ecuting attorney,  or  nt  least  until  after  he  has 
been  consulted.  If  there  is  any  authority  at  nil 
for  employing  additional  counsel  to  represent 
the  county  in  its  litigation,  it  is  to  be  exercised 
by  the  county  court.  Certainly  there  is  no  au- 
thority conferred  by  statutes  on  the  prosecuting 
attorney  to  exercise  that  power  or  to  hinder  its 
exercise  by  the  county  court.  If  the  county 
court  possesses  the  power  at  all,  it  may  exercise 
it  in  disregard  of  the  wishes  of  the  prosecuting 
attorney  and  without  consulting  him.  Any  oth- 
er view  of  the  matter  necessarily  places  the 
power  in  the  prosecuting  attorney,.^d  not  the 
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county  ocmrt.  The  very  fact,  however,  that  the 
county  ooart  nmtraets  for  the  serrices  of  an 
attorney,  prerappose*  that  the  court  haa  de- 
termined the  necessity  and  propriety  therefor; 
and,  even  if  the  prosecuting  attorney  may  ob- 
ject to  the  contract  it  is  too  late  to  do  so  after 
It  has  been  entered  into.  The  prosecuting  at- 
torney might,  like  any  other  citizen,  appeal  from 
the  order  of  the  county  court  entering  into  such 
a  contract;  but  he  cannot  defeat  the  contract 
or  abrogate  it  merely  by  manifesting  his  di*- 
approval. 

Again  it  is  said  by  the  two  judges,  whose 
views  I  am  now  discussing,  that  the  evidence  is 
sufficient  to  warrant  the  conclusion  that  appel- 
lant was  acting  for  the  county  Judge  personally, 
and  not  for  the  county  court  Where  is  that  ev- 
idence found?  The  contract  is  evidenced  by 
an  order  of  the  county  court  which  was  duly 
entered  of  record,  and  pursuant  to  that  contract 
appellant  performed  the  services  contemplated 
in  the  employment.  There  is  no  evidence  what- 
ever that  Judge  Harp  personally  employed  ap- 
pellant to  do  anything  at  all,  and  there  is  no 
suggestion  anywhere  in  the  record  of  any  fraud 
or  collusiwi  between  the  two.  Judge  Harp  was 
very  earnestly  in  favor  of  building  a  new  court- 
house. Whether  he  was  right  or  wrong  about 
that,  as  a  matter  of  policy  or  propriety,  it  is 
plain  that  what  he  did  was  openly  done  and 


was  done  as  a  public  official  representing  the 
county,  and  not  as  an  individaaL  As  an  in- 
dividual he  made  no  contract  with  appellant, 
but  acting  for  the  county  he  made  a  contract 
in  the  most  solemn  form.  I  cannot  see  that  the 
issues  of  a  political  campaign,  which  resulted 
in  Judge  Harp's  defeat  for  re-election  as  a  coun- 
ty judge,  have  anything  whatever  to  do  with 
this  ease.  It  might  be  different  If  there  was 
any  charge  here  of  fraud  and  collusion  between 
Judge  Harp  and  appellant  to  defraud  the  county 
by  making  a  contract  for  the  latter  to  perform 
services  for  the  county  judge  as  an  indlTldual 
and  impose  the  payment  upon  the  county.  But 
such  is  not  the  state  of  this  case.  The  most 
that  can  be  said  of  it  is  that  Judge  Harp  made 
a  mistake  as  a  matter  of  policy  in  pushing  the 
movement  to  build  a  new  courthouse. 

It  is  treating  too  lightly  the  solemn  contract 
of  the  iparties  to  set  aside  the  appellant's  con- 
tract with  the  county  on  any  such  grounds  as 
that  which  has  been  mentioned  as  sustaining 
the  decision  of  the  circuit  court.  I  am  of  the 
opinion,  theref(»e,  'that  the  undisputed  evidence 
in  this  case  shows  that  appellant's  contract 
with  the  county  court  was  valid,  and  that  he 
performed  the  services  and  is  entitled  to  the 
compensation  specified  in  the  contract.  3Ir. 
Justice  WOOD  agrees  with  me  in  this  conclu- 
sion. 
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ABANDONMENT. 

See  Homestead,  ^=>162 ;    Hasband  and  Wiife, 
<©=»302,  313;    Parent  and  ChUd,   ®=>17. 

ABATEMENT  AND  REVIVAL 

S«e  Death,  «9lO. 

ABSTRACTS. 

See  Appeal  and  Error,  <S=»600,  671. 

ABUSIVE  LANGUAGE. 

Se«  Appeal  and  Error,  «s>767,  833. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  ^i=3265-667,  808. 

ACCEPTANCE. 

See  Bills  and  Notes,  <3=>68;  Elections,  «=»14d; 
Mortgages,  ®=>73. 

ACCIDENT  INSURANCE. 

See  Ingnrance,  €=3349. 

ACCOMPLICES. 

See    Criminal    Law,    «=»G07-611,    780;     'Wit- 
nesses, ®=»278. 

ACCORD  AND  SATISFACTION. 

See   Compromise  and   Settlement;    Novation; 
Payment. 

ACCOUNT. 

See  Account  Stated ;   Guardian  and  Ward,  9=> 
162;    Partnership,  «=>336,  346. 

ACCOUNT,  ACTION  ON. 

See  Account  Stated. 

ACCOUNT  STATED. 

^=>6  (Ark.)  Where  no  objection  to  an  item- 
ized account  is  made  within  a  reasonable  time, 
it  is  to  be  regarded  as  admitted  by  the  person 
charged  as  prima  facie  correct. — May  &  Ellis 
Co.  V.  Farmers'  Union  Mercantile  Co.,  179  S. 
W.  490. 

®=»20  (Ark.)  The  question  whether  by  reason 
of  delay  in  notice  of  alleged  Portages  an  ac- 
count became  an  account  stated  held,  under  the 
evidence,  for  the  jury.— May  &  Ellis  Co.  v. 
Farmers'  Union  Mercantile  Co.,  179  S.  W.  490. 

ACTION. 

See  Attachment,  «=3343. 

I.   OBOUin>8  AND  OONBITIOlfS  PRE- 
CEDENT. 

€=94  C'fex.Civ.App.)  Parties  extorting  money 
by  duress  held  not  entitled  to  complain  that  ex- 


press company's  delay  in  transmitting  money 
to  them  allowed  the  party  from  whom  it  was 
extorted  to  garnish  it. — ^American  Express  Co. 
V.  North  Ft  Worth  Undertaking  Co.,  179  S. 
W.  90a 

III.  JOINItEB,  SPUTTINO.  OOHSOU- 
DATION.  Ain>  SEVERAHCE. 

€=>57  (Ark.)  An  interpleader  suit  to  determine 
title  to  a  certain  fund  Aeid  properly  consolidat- 
ed, under  act  May  11,  1905,  with  an  independ- 
ent suit  brought  by  the  party  sought  to  be  join- 
ed in  the  interpleader,  for  the  same  fund. — 
Beatrice  Creamery  Co.  v.  Gamer,  179  S.  W. 
160. 

ADJOINING  LANDOWNERS. 

See  BouAdariee. 

ADMINISTRATION. 

See  Execntora  and  Administratora. 

ADMISSIONS. 

See  Criminal  Law,  ®=»406,  407 :  Evidence,  €=> 
2U-26S;   Pleading,  «=>128,  214,  376. 

ADOPTION. 

<S:»6  (Tex.Clv.App.)  In  an  action  for  parti- 
tion, evidence  held  not  to  sustain  a  finding  that 
a  decedent,  adopting  a  child  of  his  intended 
wife,  intended  that  she  should  take,  either  un- 
der his  will  or  upon  his  intestacy,  equally  with 
his  own  children. — Masterson  v.  Harris,  179  S. 
W.  284. 

In  action  for  partition,  held,  on  the  pleadings, 
that  proof  that  decedent  had  intended  that  an 
adopted  child,  through  whom  plaintiff  claimed, 
should  have  the  same  interest  in  his  estate  as 
his  own  children,  did  not  authorize  judgment 
for  plaintifl:.— Id. 

ADULTERY. 

See  IV>mication;    Homicide,  4B947. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

X.   IfATITBE  AITD   BEQtnSITES. 
(F)    Hostile  Character  of   PoBaeaslon. 

^=368  (Tex.Civ.App.)  When  two  persons  are  in 
mixed  possession,  one  by  title,  and  the  other  by 
wrong,  the  one  having  title,  held  in  possession 
to  the  extent  of  his  rights,  so  as  to  preclude  ad- 
verse possession  by  the  other.— Wichita  Valley 
Ry.  Co.  V.  Somerville,  179  S.  W.  671. 

(G)   Parmeat  of  Taxea. 

€=>86  (Tex.Civ.App.)  To  acquire  title  by  ad- 
verse possession  for  five  years  under  Vernon's 
SayW  Ann.  Civ.  St.  1914,  art.  6674,  payment 
of  all  taxes,  including  city  and  school  taxes. 
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held  necessary.— Wichita  Valley  By.  Co.  y. 
Somerville,  178  S.  W.  671. 

n.  oPERATioir  Aim  effect. 

(A)   Extent  of  Poaaeaslon. 

®=3l03  (Tex.Civ.App.)  Wife  havini;  adverse 
possession  after  husband's  death  of  lots  part  of 
which  was  community  property  and  part  be- 
longing to  a  stranger  held  to  acquire  the  whole 
interest  therein,  and  not  merely  an  undivided 
half  interest— Wichita  Valley  Ry.  Co.  ▼.  Somer- 
ville, 178  S.  W.  671. 

m.  PXXADIMO,  EVIDENCE.  TBIAI^ 
Ain>  REVIEW. 

4s»ll2  (Tex.Civ.App.)  In  trespass  to  try  title 
against  mother  and  son,  both  living  on  the  land, 
mother  htid  to  have  burden  of  showing  her  pos- 
session under  a  claim  of  exclusive  ownership.— 
Wichita  Valley  Ry.  Co.  ▼.  Somerrille,  179  S.  W. 
671. 

d=>il5  (Tex.CivApp.)  Facts  held  to  raise  is- 
sue as  to  son's  possession  and  as  to  mixed  or 
joint  possession  or  occupancy  by  mother  and 
son,  and  not  to  entitle  mother  to  peremptory  in- 
struction under  the  ten-year  statute.— Wichita 
VaUey  Ry.  Co.  v.  Somerville,  179  8.  W.  671. 
«=>II6  (Tex.Civ.App.)  In  trespass  to  try  title, 
refusal  of  instruction  as  to  lease  from  plaintitF 
by  son  and  effect  as  against  mother  claiming 
that  she  and  not  the  son  was  in  possession  held 
not  error.— Wichita  Valley  Ry.  (3o.  v.  Somer- 
viUe,  179  S.  W.  671. 

ADVERTISEMENT. 

See  Municipal  Corporations,  4=9683. 

AFFIDAVITS. 

See  Criminal  Law,  «=>1S4,  608,  956,  9S7 ;   Ex- 
ecution, 9=>184 ;   Judgment,  <&=>301. 

€=»5  (Tex.Cr.App.)  On  motion  for  new  trial 
for  newly  discovered  evidence,  affidavits  made 
before  the  attorney  of  defendant  are  invalid  and 
cannot  be  considered. — ^Pope  t.  State,  179  S. 
W.  874. 

«=»5  (Tex.Cr.App.)  Affidavits  sworn  to  before 
defendant's  attorney  are  not  entitled  to  consid- 
eration on  his  motion  for  new  trial. — McDonald 
V.  State,  179  S.  W.  880. 

<&=»I4  (Tex.CiT.App.)  An  affidavit  in  lieu  of  an 
appeal  bond  sworn  to  before  the  judge  of  a 
county  court  of  another  state  is  defective. — 
Rounds  V.  C:k>leman,  179  S.  W.  530. 

AFTER-ACQUIRED  PROPERTY. 

See  Mortgages,  9=>18. 

AGENCY. 

See  Principal  and  Agent. 

AGISTMENT. 

See  Animals,  «=»26. 

AGRICULTURE. 

See  Constitutional  Law,  «=3240,  296;  Statates, 

«=320. 
«=>8  (Tex.Civ.App.)  In  an  action  under  Rev 
St  1911,  arts.  6601,  6602,  against  a  railrond 
company  for  damages  caused  by  its  allowing 
Johnson  ^rass  to  go  to  seed  on  its  right  of  way, 
the  question  of  permanent  damages  held  prop- 
erly submitted  ;  there  being  testimony  that  land 
infested  with  Johnson  grass  could  not  be  bear- 
ed.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  ▼. 
Forrest,  179  S.  W.  273. 

In  an  action  for  damages  for  allowing  John- 
son grass  to  go  to  seed  on  a  railroad  right  of 
way,  where  the  jury  were  charged  that  plaintiff 
was  bound  to  show  the  damages  caused  by  de- 
fendant's act  defendant  could  not  complain  of 


submission  of  question  of  damages,  though  in- 
jury might  have  come  from  other  sources.— Id. 

AIDER  BY  VERDICT. 

See     Indictment    and     Information,    «s>2Q2: 
Pleading,  <3=>433. 

ALIBI. 

See  Criminal  Law,  «s>775. 

ALIENATION. 

See  Perpetnities. 

ALIMONY. 

See  Divorce,  «=s>236-241. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  ^=3378 ;   Forgery ;  Indct- 
ment  and  Information,  9=>34. 

^=320  (Tex.Civ.App.)  (ISian^e  in  personality, 
number,  or  relation  of  parties  to  mstrament, 
without  consent  of  the  opposite  party,  held  to 
avoid  it,  even  in  the  hands  of  an  innocent  par- 
chaser.— Bolt  T.  State  Savings  Bank  of  Man- 
chester, Iowa,  179  8.  W.  1119. 
^=>25  (Tex.Civ.App.)  That  the  makers  consent- 
ed to  or  ratified  alteration  of  note,  or  that  it 
was  not  altered  by  a  party  to  the  suit  held  mat- 
ters to  b«  pleaded  by  plaintiS  suing  on  the  note. 
—Bolt  V.  State  Savings  Bank  of  Mancbeater, 
Iowa,  179  a.  W.  1U9. 

AMENDMENT. 

See  Appeal  and  Error,  4=3590 ;    Pleading,  ^=> 
236-261;     Statutes,   ®=>141,    143. 

AMOUNT  IN  CONTROVERSY. 

See  Apiteal  and  Error,  4s>46 ;  Coorta,  ^»231. 

ANIMALS. 

See  Carriers,  «=»206-230 ;    Game ;    Railroads, 
<8=»411-447. 

«=>26  (Ky.)  TTnder  Ky.  St  {  2500,  lessor  of 
grazing  lands  had  no  lien  on  mares  belonging 
to  a  third  person  covering  a  charge  for  gmzing 
them  thereon  under  a  contract  with  the  lessee 
during  the  term  of  the  lease. — ^Patchen-Wilke! 
Stock  Farm  Co.  v.  Walton,  179  S.  W.  823. 
<S=>50  (Tex.Civ.App.)  Where  cattle  escaped 
from  the  owner's  inclosure  through  no  fault  of 
his,  he  was  not  guilty  of  a  violation  of  the 
stock  law.  prohibiting  the  running  at  lanre  of 
animals.— Ft  Worth  &  D.  O.  Ry.  Co.  v.  Decs- 
tor  Cotton  Seed  Oil  Co.,  179  S.  W.  1104. 

ANSWER. 

See  Pleading,  «s>129. 

ANTI-TRUST  LAW. 

See  Monopolies. 

APPEAL  AND  ERROR. 

See  Affidavito,  «=>14;    Coarta,  «s>223-247. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

I.  KATVRE  Aim  FORM  OF  REMEDT. 

<S=>2  (Ky.)  The  law  in  force  at  the  time  an  ap- 
peal is  granted  controls  the  right— Gough  t. 
Illinois  Cent  R.  Co.,  179  S.  W.  440. 

m.  DEGIUON8  KEVISWABLB. 

(C)  Amonnt  or  Value  tn  Controverar. 

«=»45  (Ky.)  Under  Ky.  St  i  950,  subeecs.  1, 
3,  an  appeal  will  be  dismissed,  where  the  amonnt 
in  controversy  was  less  than, $500,  and  it  did 
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not  appear  tliat  iliere  waa  prejndtcial  error,  or 
that  the  conertructioii  or  validity  of  a  statute  or 
of  the  Gonstitutioit  was  in  issue. — Gough  t. 
IUin<^  Cent  R.  Co.,  179  S.  W.  449. 

(D)   Finality  of  Determination. 

«=>76  (Tez.Civ-App.)  Where  a  judgment  did 
not  dispose  of  certain  interveners,  nor  of  the 
subject-matter  sued  for  by  them,  and  there  was 
no  order  of  dismissal  as  to  them,  the  judg- 
ment would  not  support  an  appeal. — Moore  v. 
Toyah  Valley  Irr.  Co.,  179  8.  W.  550. 
^=>79  (Tex.Civ.App.)  In  an  action  having  sev- 
eral parties  plaintifi  and  defendant,  a  judgment 
not  disposing  of  issues  between  some  parties  is 
not  final,  and  not  appealable.— J.  I.  Case  Thresh- 
ing Mach.  Co.  v.  Upper,  179  S.  W.  701. 
®=»79  (Tex.Civ.App.)  Judgment  in  suit  by  cor- 
poration to  recover  title  and  possession  of  goods 
in  which  interveners  claimed,  which  neither  di- 
rectly or  by  implication  adjudicated  plaintiff's 
claim,  held  not  a  final  judgment  and  not  appeal- 
able.— Finnigan-Brown  Co.  v.  Escobar,  179  S. 
W.  1127. 

In  suit  to  recover  title  and  possession  of  goods, 
interests  being  claimed  b^  defendants  and  inter- 
veners as  well  as  plaintiff,  judgment  failing  to 
adjudicate  on  plaintiS's  claim  was  not  b^  impli- 
cation an  appealable  final  determination  be- 
cause the  vei-dict  determined  such  claim. — Id. 
^=380  (Tex.Civ.App.)  In  an  action  on  a  note, 
a  judgment  not  disposing  of  indorser's  prayer 
for  judgment  over  against  his  codefendant  held 
not  a  final  appealable  judgment. — Houston 
Transp.  Co.  v.  Feden  Iron  &  Steel  Co.,  179  S. 
W.  443. 

(B)   Natnre,  Scope,  and  KKect  of  Decision. 

9s>IOI  (Tex.Oiv.App.)  Where  a  receiver  was 
appointed  and  subsequently  on  an  amended  pe- 
tition the  order  of  appointment  was  vacated, 
but  was  followed  by  a  later  order  of  reappoint- 
ment, an  appeal  from  the  order  lies,  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  2079.— 
Hart-Parr  Co.  v.  Alvin-Japanese  Nursery  Co., 
1T9  &  W.  697. 

V.  PRESEirTATZOH  AITD  BESEBVA> 

HON  IN  LOWER  COURT  OF 

GROUNDS  OF  REVIEW. 

(A)  Isanea  and  (tneatlona  tn  I<owor  Court. 

4=>I7I  (Ky.)  Where  the  intervening  defend- 
ant after  overruling  of  its  demurrer  filed  a  re- 
joinder to  the  reply  which  set  up  a  wholly  new 
cause  of  action  against  it  the  case  on  appeal 
will  be  disposed  of  on  the  theory  that  the  reply 
took  the  place  of  an  amended  petition. — ^Hodge 
Tobacco  Co.  v.  Sexton,  170  S.  W.  39. 

®=>I72  (Ky)  Under  petition  in  minor  servant's 
action  for  injuries,  held,  that  he  could  not  raise 
the  issue  for  the  first*  time  on  appeal  that  he 
was  employed  in  violation  of  Ky.  St  {  331a, 
gubsec.  9,  forbidding  employment  of  one  under 
16  years  in  work  dangerous  to  life.— Mason  & 
Burst  Co.  T.  Feltner,  179  S.  W.  222. 

^=>I73  (Ky.)  Where  defendants  failed  to  raise 
the  question  below  that  the  plaintiff  union 
was  an  unlawful  combination  in  restraint  of 
trade,  and  could  not  recover  in  the  action,  it 
was  too  late  to  raise  it  on  appeal.— Pete 
Sheeran,  Bro.  &  Co.  v.  Tucker,  179  S.  W.  426. 

«s>l73  <Tez.Oiy.App.)  The  Insurer,  who  did 
not  set  up  in  the  trial  court  a  provision  of  the 
policy  that  it  assumed  no  obligation  unless  in- 
sured was  in  good  health  at  its  delivery,  could 
not  urge  the  defense  for  the  fiirst  time  in  the 
appellate  court. — American  Nat.  Iqb.  Co.  v.  An- 
derw>n,  179  S.  W.  66. 

4s»l79  (Ky.)  In  action  to  enforce  Judgment, 
oommissioners  report  and  defendant's  exception 
thereto  held  to  sufficiently  raise  the  question  as 
to  the  number  of  jacks  sold  by  the  judgment 


debtor  to  the  defendant— Commonwealth  v.  Fil- 
iatreau,  179  8.  W.  20. 

(B)  Obleotlona  and  Hotiona,  and  Rnltnva 
TKercon. 

i3=>l85  (Ark.)  The  question  of  the  lower  court's 
jurisdiction  of  the  subject-matter  may  be  raised 
for  the  first  time  in  the  appellate  court — Chi- 
cago Mill  &  Lumber  Co.  t.  Drainage  Dist  No. 
16,  179  S.  W.  998. 

®=3l93  (MoJipp.)  Unless  a  petition  is  so  de- 
fective as  to  wholly  fail  to  state  any  cause  of 
action,  an  objection  that  it  does  not  state  a 
cause  of  action  first  made  in  the  appellate  court 
cannot  be  considered.— First  Nat  Bank  of  Grant 
City  v.  Kom,  179  S.  W.  721. 
®s>l94  (Tex.Civ.App.)  That  special  exception 
in  plaintiff's  supplemental  petition  was  not  in 
due  order  of  pleading  would  not  be  entertained 
when  first  made  in  the  Court  of  Civil  Appeals. 
—Scruggs  V.  E.  K  Woodley  Lumber  Co.,  179 

S.  w.  mi. 

■S=>209  (Mo.App.)  Where  a  party  joins  in  sub- 
mitting the  case  to  the  jury,  he  cannot  assign 
as  error  on  appeal  that  on  the  undisputed  facts 
the  adverse  party  is  not  entitled  to  judgment 
— McCracken  v.  Schuster,  179  S.  W.  757. 
®=>2I6  (Ky.)  The  contention  on  appeal  that 
an  additional  instruction  should  have  been  giv- 
en in  the  terms  indicated  by  appellants'  brief 
would  not  be  considered,  where  no  such  instruc- 
tion was  offered  or  asked  by  appellnnta.— 
Ramey  v.  Ironton  liUmber  Co.,  179  S.  W.  20  T. 
®=»2I6  (Tex.)  Where  correct  charge  was  given 
on  contributory  negligence  in  personal  injury 
suit  question  of  its  direct  application  to  the 
facts  will  not  be  determined,  in  absence  of  re- 
quest by  defendont  for  more  elaborate  charge. — 
Wells  Fargo  &  Co.  v,  Benjamin,  179  S.  W.  513. 
^s>242  (Tex.CivjVpp.)  When  lie  court  refuses 
to  rule  on  a  general  demurrer  which  is  well 
taken,  the  case  will  be  reversed  for  fundamental 
error.— City  of  Brownsville  ▼.  Tumlinson,  17!) 
S.  W.  U07. 

(O)  Bzoeptiona. 

€=3272  (Tex.Civ.App.)  Assignments  of  error 
complaining  of  the  court's  refusal  to  submit 
special  charges  will  not  be  considered,  where 
appellant  did  not  except  to  such  refusal  in 
proper  time.— Gillespie  v.  Williams,  179  S.  W. 
1101. 

(D)   Uotlona  for  Hew  Trial. 

<S=»282  (Tex.)  Under  Bev.  St  1911,  art  1991, 
it  is  not  a  prerequisite  to  perfecting  an  appeal 
that  the  appealing  party  shall  move  for  new 
trial,  where  the  trial  below  is  without  a  jury. 
-Craver  v.  Greer,  179  S.  W.  862. 

In  spite  of  rule  24  of  the  Supreme  Court 
(142  S.  W.  xii),  it  is  not  a  prerequisite  to  the 
perfecting  of  an  appeal  in  other  than  jury 
cases  that  a  motion  for  new  trial  be  made  by 
the  appealing  party. — Id. 

Rule  24  of  the  Supreme  Ourt  (142  S.  W. 
xii)  must  be  construed  together  with  other  court 
rules,  including  71a  (145  S.  W.  vii),  and  when 
so  construed  does  not  require  a  motion  for  a 
new  trial  in  cases  tried  to  the  court. — Id. 

The  right  to  have  an  appeal  considered,  in 
cases  tried  to  the  court  without  filing  a  notice 
for  new  trial  does  not  depend  upon  filing  by 
the  trial  Judge  of  his  conclusions  of  fact  or  law. 
-Id. 

<S=s>282  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  1612,  1901,  and  dis- 
trict court  rule  71a  (145  S.  W.  vii),  motion  for 
new  trial  held  unnecessary  in  case  tried  without 
a  jury,  where  conclusions  of  fact  and  law  are 
filed  and  exception  taken.— Wilkerson  v.  Stasney 
&  Holub,  179  S.  W.  669. 

9=>289  (Ark.)  An  assignment  of  error  com- 
plaining that  the  court  refused  to  allow  defend- 
ant to  introduce  evidence  to  prove  a  defense 
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cannot  b«  considered,  where  there  was  no  mo- 
tion for  new  trial.— Hall  v.  Gage,  179  S.  W. 

6oa 

<S=>300  (Mo.App.)  Matters  of  exception  cannot 
be  reviewed  in  the  appellate  court,  unless  re- 
served in  a  motion  for  a  new  trial  filed  in  prop- 
er time.— Fleming  y.  Meals,  179  S.  W.  743. 
®=930l  (Ky.)  That  it  was  not  made  a  ground 
for  a  new  trial  held  no  objection  to  the  consid- 
eration on  appeal  of  the  error  that  the  court  git- 
ting  as  in  equity  improperly  transferred  the 
case  to  the  common-law  docket. — Consolidation 
Goal  Co.  v.  Vanover,  179  S.  W.  43. 

VH.  BEQmSITES  AKB  PROOEEDIROS 
FOB  TKAIfSFEB  OF  CAUSE. 

(B)  PetltloB    or    Prayer,    Allo-waiiee,    amd 
Certlfleate  or  Afldavlt. 

4=»358  (Ky.)  A  party  to  a  proceeding  to  sell 
tiie  land  of  an  incompetent  has  no  standing  in 
the  Court  of  Appeals,  where  its  clerk  had  not 
granted  her  an  appeal,  and  none  had  been 
granted  by  the  trial  court— Graves'  Committee 
T.  Lyons,  179  S.  W.  413. 

(D)  'Writ  of  Brror,  Oltatlon,  or  Notlee. 

«=9424  (Tex.Civ.App.)  Under  Eer.  St  1911, 
art  2095,  service  of  citation  In  error  upon  par- 
ty's attorney,  instead  of  upon  the  party  who  re- 
sided In  the  county  where  the  case  was  tried, 
was  Invalid  and  did  not  confer  jurisdiction  up- 
on the  Court  of  Civil  Appeals.— First  Nat  Bank 
of  Knox  City  t.  Lester,  179  S.  W.  684. 

Z.  BEOOBD  AND  PROOEEDUfOS  IfOT 
nr  BEOORD. 

(A)  Matters  to  be  Shown  bT  Reoord. 

«»493  (Tex.  Civ.  Appk)  A  default  Judgment 
against  a  defendant  wUl  be  reversed  where  the 
record  fatils  to  show  service  of  citation  other 
than  by  the  recital  thereof  in  the  judfrment— 
Bonner  Oil  Co>  v.  Gaines,  179  S.  W.  686. 
<8=9499  (Tex.CiT.App.)  A  bill  of  exceptions  to 
the  refusal  of  the  court  to  submit  the  case  on 
special  issues  should  show  at  what  point  in  the 
trial  the  request  was  made. — Banks  v.  Mixon, 
179  S.  W.  690. 

^s>499  (Tex.CIv.App.)  Bills  of  exceptions  to 
refusal  of  requested  special  charges  must  dis- 
close that  such  charges  were  submitted  to  op- 
posing counsel  for  examination  and  objection, 
as  required  by  Rev.  St  1911,  art  1973,  as 
amended  by  Acts  33d  Leg.  c.  59  (Vernon's 
Sayles'  Ann.  av.  St  1914,  art.  1973).->J.  B. 
Farthing  Lumber  Co.  v.  lUig,  179  S.  W.  1092. 
4=»499  (Tex.CIv.App.)  Where  bills  of  exceptions 
do  not  disclose  the  objections  made  to  evidence 
excluded,  the  ruling  cannot  be  considered  on 
appeal.— Hall  v.  Ray,  179  8.  W.  1135. 
<^500  (Ky.)  Where  the  bill  of  exceptions 
fails  to  show  the  order  complained  of  limiting 
the  number  of  witnesses,  the  question  cannot  be 
reviewed.— Deitchman  v.  Bowles,  179  8.  W. 
249. 

<S=a50 1  (Mo.App.)  Where  bill  of  exceptions  fails 
to  show  exception  to  overruling  of  motion  for 
new  trial,  no  errors  are  presented,  except  those 
appearing  on  face  of  record  proper. — National 
Novelty  Import  Co.  v.  Diekman,  179  S.  W.  724. 
^^515  (Ky.)  In  an  equity  caus&  where  a  re- 
view of  the  testimony  is  desired,  it  must  be  in- 
corporated In  the  record  by  proper  bill  of  ex- 
ceptions.—Graves'  Committee  t.  Lyons,  179  S. 
W.  413. 

<C)  NcoesaItT  of  Bill  of  Bxceptloae,  Caae, 
or  Statement  of  Facts. 

^»548  (Tex.Civ.App.)  AssIgnmentB  of  error 
attacking  a  verbal  agreement  for  want  of  con- 
sideration, and  answer  of  jury  to  special  issues 
as  against  the  evidence,  and  submission  of  spe- 
cial issues  as  irreleTaut  cannot  be  considered 


in  absence  of  statement  of  facta.— Allen  v.  Reed, 
179  S.  W.  644. 

Error  in  admission  of  evidence  h«td  not  re- 
viewable, in  absence  <^  bill  of  exceptions  or 
statement  of  facts  disclosing  the  evidence.— Id. 

Assignment  of  error  asserting  right  of  plain- 
tiff to  judgment  upon  the  evidence  cannot  be 
considered  in  the  absence  of  a  statement  of 
facts. — Id. 

<3=»S53  (Ky.)  Under  Civ.  Code  Prac.  |  337, 
Bubd.  2,  a  stenographer's  transcript  of  the  evi- 
dence not  approved  by  the  court  and  made  put 
of  the  record  during  the  term  or  the  time  al- 
lowed cannot  be  treated  as  a  blU  of  exertions. 
—Graves'  Committee  v.  Lyons,  179  S.  W.  413. 

(D>  Contents,   Jtaklns,  and   Settlement  of 
Case  or  Statement  of  Kaeta. 

®::»564  (Tex.Civ.App.)  A  purported  statement 
of  facts,  filed  in  the  Court  of  Civil  Appeals, 
which  statement  had  never  been  filed  below 
within  90  days  of  perfecting  the  appeal,  as  re- 
quired, could  not  be  considered. — International 
&  G.  N.  Ry.  Co.  T.  Reek,  179  S.  W.  699. 

Statement  of  facts  filed  late  in  the  trial  court 
will  be  considered  when  the  late  filing  is  prop- 
erly excused  In  the  motion  for  rehearing  by 
showing  dIfBculty  of  counsel  in  getting  the  state- 
ment prepared. — Id. 

Filing  of  statement  of  facts  in  Court  of 
Civil  Appeals  held  not  to  preclude  bu(±  court 
from  refusing  to  consider  such  statement  be- 
cause it  was  not  filed  bdow. — Id. 

Agreement  by  appellee's  counsel  thst  the 
statement  of  facts  might  be  filed  out  of  time 
could  not  relieve  appellant  of  the  duty  and 
necessity  of  filing  such  statement  in  the  trial 
court — Id. 

<S=>S69  (Tex.Civ.App.)  Without  a  statement  of 
facts  approved  by  the  trial  judge,  assignments  of 
error  cannot  be  considered. — San  Antonio,  U.  A 
G.  Ry.  Co.  V.  Yarbrough,  179  8.  W.  523. 
18=3569  (Tex.Civ.App.)  Under  the  statute,  appel- 
lant, without  consent  of  appellee,  may  witiiout 
the  reporter's  transcript  prepare  a  statement 
of  facts  on  appeal,  and  have  it  approved  by  the 
judge.— J.  B.  Fartning  Lumber  Co.  v.  Illig,  179 
S.  W.  1092. 

^=3569  (Tex.CIv.App.)  Bills  of  exceptions  tak- 
en to  the  exclusion  of  evidence  could  not  be 
con^dered  on  appeal,  where  they  were  not  sign- 
ed by  the  presiding  judge. — ^Hall  v.  Ray,  179  S. 
W.  1135. 

<&=>578  (Tex.Civ_App.)  A  supplemental  state- 
ment of  tacts  held  not.  proper  matter  for  con- 
sideration in  addition  to  the  statement  of  facts 
filed  and  approved  in  time.— Texas  B'idelity  & 
Bonding  Co.  v.  Brown,  179  8.  W.  1126. 

(B)   Abstraeta  of  Reoord. 

^=3590  (Mo.App.)  Request  for  leave  to  amend 
original  abstract  would  be  denied  where  it  did 
not  come  until  after  appellees  bad  attacked  the 
original  abstract  and  no  reason  was  given  for 
appellant's  failure  to  present  a  sufficient  ab- 
stract In  the  first  instance.— Fleming  v.  Meals, 
179  S.  W.  743. 

Leave  to  amend  an  abstract  of  the  record  can- 
not be  inferred  from  the  mere  granting  of  per- 
mission to  file  a  supplemental  abstract,  subject 
to  further  decision  of  the  question  whether  an 
amendment  should  be  allowed. — ^Id. 

(G)  Aathentloatlon  and  Certlfleatlon. 

€=9616  (Ky.)  Instructions  which  the  clerk  bad 
copied  into  the  record  held  not  so  identified  that 
they  could  be  conaidered.^Cotton  Seed  Products 
Co.  ▼.  Bondurant,  179  S.  W.  603. 

(H)  Tranamlaalon,    Filing,    Prlatlns,    aad 
'  Serriee  of  Coviea. 

<g=>627  (McApp.)  Under  Btv.  St  1909.  U 
2047-2049,  and  Courts  of  Appeals  Rules  16,  18 
(169  S.  W.  xxl,  xxil),  the  court  may  not  af- 
firm the  judgment  for  failure  of  appellant  to 
serve  and  file  abstracts  of  record  in  time,  but 
Digitized  by  ^^ 
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may  only  dfamisB  the  appeaL — Arksnsaa  Valler 
Trust  Co.  V.  Oorbin,  170  S.  W.  484. 
«=:»627  (Tez.Clr.App.)  Where  plaintiff  in  error 
failed  to  £le  the  record  within  three  montha 
after  the  filing  of  an  irregular  citation  in  error, 
.which  he  believed  to  be  regular,  there  was  such 
laches  as  to  rerjnire  a  dismiRsal.— First  Nat. 
Bank  of  ECnox  City  t.  Lester,  179  S.  W.  684. 

(I)  DeteotSi    Objeetlona,    Amendment,    and 
Correction. 

9=>64t  (Ky.)  Motion  to  dismiss  appeal  for  ap- 
pellant's failnre  to  file  schednle  and  clerk's  fail- 
ure to  certify  transmission  of  entire  record 
held  to  be  demed,  in  view  of  the  record  sent  up. 
—Consolidation  Coal  Co.  v.  Vanover,  179  S.  W. 
43. 

«=>644  (Tec.OiT.App.)  Conrts  of  Civil  Appeals 
will  notice  a  failure  to  file  a  statement  of  facts 
in  time,  although  the  qnestion  be  not  raised  by 
the  appellee.— In temadonal  &  O.  N.  Hy.  Co.  t. 
Reek,  179  S.  W.  699. 

(J)   Conelnatveneaa    and    EXIect,    Intpeaeb- 
Inv  and  Contradicting. 

^=3667  (Ark.)  Where  appellee's  own  counsel 
found  it  impracticable  to  point  out  the  deficien- 
cies in  the  abstract,  the  court  will  not  go  into 
the  matter.— St.  Liouis,  I.  M.  &  S.  R.  Co.  t. 
Laser  Grain  Co..  179  S.  W.  189. 

(K)  <lneatIona  Presented  tor  Review. 

«=>67l  (Ky.)  In  the  absence  of  a  transcript  of 
the  evidence,  the  only  matter  which  can  be  re- 
viewed is  the  sufficiency  of  the  pleadings. — ^Pa- 
cific Mut.  Life  Ins.  Co.  v.  Taylor,  179  S.  W. 
199. 

^=3671  (Ky.)  Where  the  record  does  not  con- 
tain the  evidence,  the  only  questions  are  wheth- 
er the  pleadings  and  proceedings  are  sufiicient 
to  support  the  judgment. — Graves'  Committee 
V.  Lyons,  179  S.  W.  413. 
«=367l  (Ky.)  Where  there  is  no  bill  of  evidence 
in  the  record,  the  court  can  only  determine 
whether  the  pleadings  support  the  judgment. — 
Vasa  Co.  V.  Ohio  Valley  Banking  &  Trust  Co., 
179  S.  W.  1045. 

«3»67l  (Mo.App.)  Where  the  abstract  of  the 
record  proper  failed  to  show  the  fiUng  and 
overruling  of  a  motion  for  a  new  trial,  only 
the  record  proper  could  be  considered,  so  that 
consideration  of  matters  of  exception  was  pre- 
cluded on  appeal,  and  each  rule  waa  not  chang- 
ed by  Kansas  CSty  Court  of  Appeals  rule  26 
(169  S.  W.  XV).— Fleming  v.  Meals,  179  S.  W. 
743. 

4s>680  (Tez.Civ.App.)  Error  in  overruling  spe- 
cial demurrer  cannot  be  considered  where  record 
fails  to  show  any  demurrer  presented  or  acted 
upon  or  exceptions  taken.— Allen  v.  Reed,  179  S. 
W.  544. 

«s»685  (Ky.)  To  show  that  defendant,  in  an 
equitable  action  involving,  a  legal  issue  as  to 
which  defendant  was  entitled  to  a  jury  trial, 
was  prejudiced  by  denial  of  a  jury  trial  as  to 
•uch  issue,  the  evidence  must  be  shown  by  the 
record.— Scott  v.  Kirtley,  179  S.  W.  825. 
4s»688  (Ky.)  Civ.  Code  Prac.  {  340,  snbeec. 
2,  and  section  343,  held  not  to  require  affidavits 
as  to  improper  argument  in  the  presence  of 
the  court  and  about  which  there  was  no  dispute 
and  to  which  the  court  certified  in  a  bill  of  ex- 
ceptions.—Carter  Coal  Co.  V.  Hill,  179  S. 
W.  2. 

«=3688  (Tex.Civ.App.)  Statement  of  defend- 
ant's counsel  in  his  argument  that  plaintiff  was 
a  liar  cannot  be  said  to  be  error  in  the  absence 
of  a  statement  of  facts.- Pnlkrabeck  v.  Griffith 
&  Griffith,  179  S.  W.  282. 

^=3699  (Tex.Civ.App.)  Where  defendants  gave 
three  separate  notes,  two  of  which  were  re- 
newal notes,  and  the  court  could  not  deter- 
mine from  the  general  verdict  upon  which  note 


it  waa  baaed,  whether  the  failure  to  give  charg- 
es with  reference  to  the  rights  of  plaintiff  under, 
each  note  was  error  could  not  be  determined. — 
First  State  Bank  of  Amarillo  v.  Cooper.  179 
8.  W.  205. 

^^708  (Ky.)  Where  exceptions  to  confirma- 
tion of  a  judicial  sale  are  heard  on  evidence,  the 
matter  will  not  be  reviewed  on  an  appeal, 
where  tho  evidence  is  not  in  the  record. — 
Graves'  Committee  v.  Lyons,  179  S.  W.  413. 

ZX.  ASSIONBIEirr  OF  ERRORS. 

4=s>724  (Tex.Civ.App.)  The  court  on  appeal 
will  not  consider  an  assignment  of  errors  which 
is  multifarious,  indefinite,  and  not  properly 
supported  by  a  statement. — McConnon  &  Co.  v. 
McCormick,  179  S.  W.  275. 
«=»724  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  1612,  assignments  of  error  sufficient  to  di- 
rect the  appellate  court's  attention  to  the  er- 
rors complained  of  were  sufficient. — Bonner  Oil 
Co.  V.  Gaines,  179  S.  W.  686. 
^3730  (Tex.Civ.App.)  Where  an  assignment  of 
error  fails  to  give  the  substance  of  the  request- 
ed charge  on  the  refjisal  of  which  it  is  based, 
and  the  statement  fails  in  any  way  to  identify 
it,  the  court  will  regard  it  as  waived.— Pecos  & 
N.  T.  Ry.  Co.  V.  Winkler,  179  S.  W.  691. 
9=>73l  (Tex.Civ.App.)  Any  assignment  of  er- 
ror without  support  in  the  court's  coucluMons 
of  fttcts.  and  which  fails  to  challenge  the  cor- 
rectness of  such  conclusions,  presents  no  error. 
—Fowler  V.  Carlisle,  179  S.  W.  328. 
^s»736  (Tex.CivApp.)  The  court  on  appeal 
will  not  consider  an  assignment  of  error  which 
is  multifarious,  indefinite,  and  not  properly 
supported  by  a  statement. — McConnon  &  Co.  v. 
MSCormick,  179  S.  W.  275. 
^=>742  (Tex.Oiv.App.)  The  court  on  appeal 
will  not  consider  an  assignment  of  error  which 
is  maltifarions,  indefinite,  and  not  properly 
supported  by  a  statement.— McConnon  &  Co.  v. 
McCormick,  179  S.  W.  275. 
«=>742  (Tex.Civ.App.)  Mere  recital  in  motion 
for  new  trial  that  court  overruled  demurrer  held 
not  sufficient  to  present  error  under  rule  31 
(142  S.  W.  xiii),  requiring  a  brief  statement 
subjoined  to  the  proposition  in  explanation 
thereof.— Allen  v.  Reed,  179  S.  W.  344.       .    , 

Assignment  of  error  on  failing  to  submit  is- 
sue to  jury  cannot  be  considered,  in  the  absence 
of  a  proposition,  upon  a  statement  that  issue 
was  raised  by  pleadmgs  and  was  material. — Id. 

Assignment  of  error  attacking  judgment  as 
permitting  defendant  to  retain  property  of 
plaintiff  and  that  plaintiff  was  entitled  to  judg- 
ment on  the  verdict  under  the  pleadings  and  de- 
claring sill  other  issues  immaterial  to  defeat 
plaintiff's  action  is  not  a  proposition  present- 
mg  error  for  review. — Id. 

€=>742  (Tex.Civ.App.)  An  assignment  of  error 
complaining  of  the  admission  of  evidence  could 
not  ne  considered,  where  it  was  not  followed  by 
a  statement  showing  that  the  court  erred.— Hall 
v.  Ray,  179  S.  W.  1135. 

An  assignment  of  error  under  which  no  piopo- 
sition  is  submitted  will  not  be  considered,  where 
it  does  not  sufficiently  disclose  the  point  insist- 
ed on  to  be  a  proposition  within  itself. — Id. 

An  assignment  or  error  will  not  be  considered 
where  the  statement  subjoined  thereto  is  wholly 
insufficient  to  support  same  and  enable  the  Su- 
preme Court  to  determine  without  an  examina- 
tion of  the  record  whether  error  waa  committed. 
—Id. 

<&=«743  (Tex.Civ.App.)  Plaintiff's  contention 
that  defendant  admittied,  and  that  the  undis- 
puted evidence  showed,  that  he  was  entitled  to 
an  item  not  allowed  by  the  verdict,  could  not 
be  considered,  where  the  page  or  pages  of  the 
voluminous  statement  of  facts  containing  such 
admission  and  evidence  was  not  given. — Hall  v. 
Ray,  179  S.  W.  1135. 
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iS=»747  (Tex.)  Where  plaintiff  did  not  on  de- 
fendant's appeal  assign  as  error  the  denial  of 
complete  relief,  the  question  will  not  be  re- 
viewed.—Owosso  Carriage  &  Sleigh  Co.  v.  Mc- 
intosh &  Warren,  179  S.  W.  257. 
^=>748  (Tex.Civ.App.)  Assignments  of  error 
not  in  conformity  to  the  Courts  of  Civil  Appeals 
rules  for  briefing  and  submitting  cases  will  not 
be  considered  on  appeal.— Allen  ▼.  Reed,  179 
S.   W.  544. 

Xn.  BRIEFS. 

€=>758  (Tex.Civ.App.)  Under  the  rules  for 
briefing.  Rev.  St.  1911,  art.  1012,  as  amended 
by  Acts  33d  Leg.  c.  136  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  1012),  malsing  ptrounds  as- 
signed in  a  motion  for  new  trial  assignments  of 
error,  the  assignments  in  the  brief  must  be  true 
copies  of  such  grounds,  and  not  reconstructions 
thereof.— J.  B.  Farthing  Lumber  Co.  v.  lllig, 
179  S.  W.  1092. 

Where  assignments  of  error  are  grounds  as- 
signed in  a  motion  for  new  trial,  they,  as  given 
in  the  brief,  must,  as  required  by  Rule  25  (142 
S.  W.  xii),  refer  to  the  portion  of  the  motion 
in  which  they  are  complained  of. — Id. 
®=>766  (Ark.)  Where  a  brief  fails  to  abstract 
the  complaint  sufficiently  to  show  whether  a 
demurrer  was  properly  sustained,  under  Su- 
preme Court  rule  9,  the  case  will  be  affirmed. — 
Ussery  v.  Ussery,  179  S.  W.  996. 
®=>767  (Tex.Civ.App.)  Brief  of  defendant  abus- 
ing the  trial  court  and  opposing  counsel,  and  a 
motion  by  plaintiff  to  strike  it  containing  abu- 
sive language  in  reference  to  opposing  counsel, 
stricken  from  the  files  on  the  court's  own  mo- 
tion.—Mossop  V.  Zapp,  179  S.  W.  688. 
13=770  (Tex.Civ.App.)  Under  court  rule  40 
(142  S.  W.  xiv)  an  appellant's  brief  may  be  ac- 
cepted as  a  proper  presentation  of  the  case, 
without  examination  of  the  record,  where  ap- 
pellee files  no  brief. — Occident  Fire  las.  Co. 
v.  Linn,  179  S.  W.  623. 

€s>773  (Ky.)  Failure  of  appellant  to  file  brief 
20  days  before  date  set  for  bearing  on  appeal, 
as  required  b^  rule  3  (164  S.  W.  vii),  does  not 
warrant  dismissal,  where  cause  was  not  proper- 
ly docketed  because  appellee  had  never  been 
summoned.— Doherty  v.  First  Nat.  Bank,  179 
S.  W.  602. 

<e=j773  (Mo.AppJ  Under  Kev.  St.  1909,  |f 
2047-2049,  and  Courts  of  Appeals  Rules  15,  18 
(169  S.  W.  zxi,  xxii).  the  court  may  not  affirm 
the  judgment  for  failure  of  appellant  to  serve 
and  file  briefs  in  time,  but  may  only  dismiss  the 
appeal.— Arkansas  Valley  Trust  Co.  v.  Corbin, 
179  S.  W.  484. 

«=>773  (Tex.Civ.App.)  Where  appellants  failed 
to  file  briefs  within  the  time  provided  in  a 
stipulation,  and  no  error  in  law  was  apparent 
on  the  record,  judgment  heM  to  be  affirmed. — 
Richardson  v.  Peden  Iron  &  Steel  Co.,  179 
S.  W.  544. 

XIII.   DISmSSAI.,  WITHDRAW AL,  OR 
ABANBOMMEMT. 

«s»78l  (Tex.Civ.App.)  Where  the  controversy 
between  the  parties  has  been  settled  pending 
appeal,  the  appeal  will  be  dismissed.- A.  A. 
Fielder  Lumber  Co.  v.  Gamble,  179  S.  W.  522. 
<3=>784  (Tex.Civ.App.)  Under  Vernon'a  Sayles' 
Ann.  Civ.  St.  1914,  art.  2084,  appellant,  whose 
notice  of  appeal  was  not  given  before  the  last 
day  of  the  term,  and  who  filed  no  appeal  bond, 
did  not  perfect  his  appeal  so  as  to  give  the 
Court  of  Civil  Appeals  jurisdiction,  and  it  will 
be  dismissed. — Elkins  v.  Houlihan,  179  S.  W. 
894. 

XV.  IBtEARINO  AITB   REHEARING. 

«=3833  (Tex.Civ.App.)  Where  appellee's  motion 
for  rehearing  contains  much  abusive  and  vitu- 
perative language  referring  to  appellant,  it  will 
be  dismissed  with  leave  to  file  another, — Pye  T. 
CardweU,  179  S.  W.  683. 


<Ss»83S  (Tez.OivJlpp.)  Objectiims  to  Instmc- 
tions,  not  contained  in  appellants'  brief,  but 
attempted  to  be  set  np  in  a  motion  for  rtitenr- 
ing,  keid  waived.^Iiev7  y.  Dunken  Realty  Co., 
179  6.  W.  679. 

XVI.  REVIEW. 
(A)   Scope  mnd  Bztent  In  Oemeral. 

«=>837  (Ey.)  Where  inadmissible  testimony 
was  unobjected  to,  It  must  be  allowed  to  stand 
for  what  it  is  worth,  on  appeal,  as  part  of  the 
evidence  of  the  party  whom  It  favors. — ^Hat- 
field's Adm'r  v.  Hatfield,  179  S.  W.  832. 

Under  Civ.  Code  Prac.  §  589,  appellee's  in- 
competent testimony^  on  former  trial  embodied 
in  deposition,  to  which  no  exception  was  press- 
ed below,  could  not  be  disregarded  on  appeal; 
any  error  in  its  admission  having  been  waived. 
— Id. 

■S=>842  (Tex.Civ.App.)  An  erroneous  construe- 
tiou  of  the  law  applicable  to  the  facts  found  is 
error  apparent  on  the  face  of  the  record.— Car- 
roll v.  Evansville  Brewing  Ass'n,  179  S.  W. 
1009. 

®=»846  (Mo.App.)  In  an  action  tried  to  the 
court^  the  erroneous  admission  of  evidence  will 
be  disregarded,  unless  it  appears  to  have  af- 
fected the  decision.— Pickel  v.  Pickel,  179  S.  W. 
949. 

<&s>866  (Ark.)  Where  each  aide  requested  a  di- 
rected verdict,  and  neither  requested  any  other 
instruction,  the  court  on  appeal  must  treat  the 
cause  as  before  them  on  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict.- 
Swift  V.  First  Nat  Bank  of  Lewisville,  179  S. 
W.  810. 

(C)   Parties  Batltlrd  to  Allege  Brror. 

^=3877  (Ky.)  In  an  action  to  recover  balance 
advanced  on  a  timber  contract  cross-defen^nts 
could  not  complain  of  instructions  having  no 
bearing  on  the  verdict  from  which  they  appeai- 
ed.— Ramey  v.  Ironton  Lumber  Co.,  179  S.  W. 
207. 

$=3880  (Tex.Civ.App.)  In  action  against  cor- 
poration on  its  notes,  and  against  its  president 
as  surety  thereon,  where  the  surety  sought  no 
relief  against  the  corporation,  he  could  not  ques- 
tion the  validity  of  the  default  judgment  against 
it  because  the  record  showed  no  service  on  it— 
Bonner  Oil  Co.  v.  Oaines,  179  S.  W.  686. 
$=s>882  (Ky.)  Where  one  party  demurs  to  the 
petition  for  want  of  a  necessary  party,  he  is  es- 
topped from  afterwards  alleging  error  in  bring- 
ing in  such  party,  as  the  error,  if  any,  is  invited. 
— Carrick  v.  Garth,  179  S.  W.  609. 
4=9882  (Tex.)  Defendant  cannot  complain  of 
submission  as  ground  of  recovery  of  act  of  neg- 
ligence, thoui^h  not  the  proximate  cause  of  in- 
jury, where  its  own  requested  charges  snbmit- 
ted  the  same  issue.— Paris  &  O.  N.  R.  0>.  v. 
Flanders,  179  &  W.  263. 

(D)  Amendments,    Additional    Proofs,    and 
Trial  of  Cnnse  Anew. 

9=>895  (Ark.)  Case  tried  in  chaiicery  without 
objection  held  to  come  before  the  Supreme 
Court  for  trial  de  novo  with  a  presumption  in 
favor  of  the  chancellor's  finding  of  fact,  unless 
against  the  preponderance  of  the  evidence. — 
Mays  V.  Blair,  179  S.  W.  331. 

(E)  Presumptions. 

«s>907  (Ark.)  In  the  absence  of  a  bill  of  ex- 
ceptions, it  will  be  presumed  that  the  court's 
finding,  in  an  action  to  set  aside  a  judgment 
that  the  attorney  who  confessed  it  was  author- 
ized to  do  so,  was  sustained  by  evidence. — 
Smith  V.  Minter,  179  S.  W.  341. 
9=9907  (Ky.)  In  the  absence  of  a  transcript  of 
the  evidence,  it  will  be  presumed  that  the  evi- 
dence supported  the  judgment — Pacific  Mnt 
Life  Ins.  Co.  v.  Taylor,  179  8.  W.  199. 
«=9907  (Tex.Civ.App.^  Where  the  record  ef  a 
case  does  not  show  whether  the>  stock  law  pro- 
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hibiting  horaea  and  otber  a-ntmalii  from  miming 
at  large  was  in  force,  the  conrt  on  appeal  will 
presume  that  it  was  not  in  force. — Missonri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Lovell,  179  S.  W.  1111. 
9=3909  (Ky.)  Where  the  evidence  is  not  in  the 
record,  it  will  be  presumed  in  an  action  on  an 
insurance  policy  that  the  premiums  were  paid ; 
jndgment  going  for  plaintiff. — Pacific  Mut  life 
Ins.  Co.  V.  Taylor,  179  S.  W.  199. 
«s»922  (Ky.)  Where  the  facts  disclosed  in  a 
motion  to  quash  the  panel  were  not  established 
other  than  by  the  motion,  they  cannot  be  assum- 
ed to  be  true,  and  the  denial  cannot  be  reviewed. 
— Trosper  Coal  Co.  v.  Kader,  179  S.  W.  1023. 
9=>927  (Ark.)  In  determining  the  correctness 
of  directed  verdict,  view  of  evidence  most  favor- 
able to  party  against  whom  it  is  directed  held 
to  be  taken.— Barrentine  t.  Henry  Wrape  Co., 
179  S.  W.  328. 

«s>927  (Ark.)  In  reviewing  the  direction  of. a 
verdict  for  defendant,  the  evidence  for  plaintiff 
must  be  given  its  highest  probative  force- 
Cook  ▼.  St.  Louis,  I.  M.  &  8.  By.  Co.,  179  S. 
W.  50L 

«=>927  (Tex.Oiv.App.)  Where  there  are  both 
valid  and  invalid  grounds  for  dismissal,  it  will 
be  presumed  on  appeal  that  the  dismissal  was 
upon  valid  grounds  only.— H.  J.  Murrell  &  Co. 
r.  Edwards,  179  S.  W.  632. 
$=>928  (Tex.CivApp.)  In  the  absence  of  any 
information  enabling  it  to  determine  error  in 
the  refusal  to  charge,  the  presumption  must  be 
in  support  of  the  judgment.— First  State  Bank 
of  Amarillo  v.  Cooper,  179  S.  W.  295. 
«=9930  (Tex.CSv.App.)  In  an  action  for  delay 
in  the  shipment  of  live  atock  an  assignment  of 
error  that  the  verdict  was  insufficient  in  failing 
to  find  weight  and  market  value,  or  what  the 
cattle  sold  for,  will  be  overruled,  under  Ver- 
non's Sayles'  Ann,  Civ.  St  1914,  art  1985, 
whfere  the  issue  was  not  requested  and  the  mar- 
ket value  was  sufficiently  proven. — Quanah,  A. 
&  P.  Ry.  Co.  V.  Collier,  179  S.  W.  96. 
«S993I  (Tex.Civ.App.)  When  a  special  answer 
does  not  find  all  the  facts  necessary  to  form  the 
basis  of  a  judgment,  but  does  answer  all  the 
questions  submitted,  the  court  is  presumed  to 
have  found  the  omitted  facts  necessary  to  sup- 
port the  judgment.— International  &  G.  N.  Ry. 
Co.  ▼.  Berthea,  179  S.  W.  1087. 
<Ss»933  (Ky.)  New  trial  held  not  to  be  assum- 
ed  to  have  been  granted  for  inadequacy  of  the 
damages  contrary  to  Ov.  Code  Prac.  §  341.— 
Gnau  V.  Ackerman,  179  S.  W.  217. 
<e=>934  (Tei.Civ.App.)  Under  Rev.  St  1911,  f 
1985,  as  to  presuming  finding  by  court  to  sup- 
port judgment,  assignment  that  court  erred  in 
decreeing  foreclosure  (rf  lien  because  jury  made 
made  no  finding  on  that  issue  held  to  be  over- 
ruled.-King  v.  ColUns,  179  8.  W.  899. 
^3934  (Tex.Civ.App.)  On  appeal  from  district 
court  of  T.  county,  to  which  sequestration  suit 
had  been  taken  by  certiorari,  held  that,  in  the 
absence  of  the  writ  of  certiorari  from  the  rec- 
ord, it  would  be  presumed  to  support  the  judg- 
ment, that  claimant  residing  in  D.  county  had 
admitted  that  the  property  was  in  defendants 
possession  when  levied  on.— Josey  v.  Masters, 
179  S.  W.  1134. 

^=>936  (MoJi.pp.)  An  award  of  a  lump  sum  for 
attorney's  fees  must,  where  there  were  numer- 
ous items,  be  presumed  to  have  been  only  for 
those  services  for  which  compensatiou  could 
be  awarded.— Pickel  v.  Pickel,  179  S.  W.  949. 


fF)   DIseretlon   of   Lower   Court. 

9s»959  (Mo.App.)  The  allowance  of  amend- 
ments to  pleadings  is  a  matter  not  entirely  with- 
in the  discretion  of  the  trial  court;  its  action 
being  reviewable  in  case  of  abuse. — Jennings  v. 
National  American,  179  S.  W.  789, 


«=»969  (Ky.)  Trial  together  of  action  for  libel 
against  newspaper  and  action  against  reporter 
thereon  involving  same  issues  held  within  dis- 
cretion of  court,  and  not  to  be  disturbed  on  ap- 
peal, except  for  abuse. — Reid  v.  Nichols,  179 
S.  W.  44& 

<&=»977  (Ky.)  The  discretion  of  the  trial  court 
in  granting  a  new  trial  will  not  be  interfered 
with  unless  it  appears  to  have  been  abused,  or 
unless  it  appears  that  the  court  transcended  its 
authority  under  the  Code.— Gnau  v.  Ackerman, 
179  S.  W.  217. 

®=>977  (Mo.App.)  Trial  court's  discretion  to 
grant  new  trial  should  not  be  interfered  with 
by  appellate  court,  unless  that  discretion  has 
been  clearly  abused;  but  where  no  verdict  in 
favor  of  the  party  to  whom  the  new  trial  is 
granted  could  be  allowed  to  stand,  the  order 
granting  the  new  trial  will  be  reversed.— Powell 
V.  Batchelor,  179  S.  W.  751. 
«s>982  (Ky.)  The  action  of  lower  court  in  set- 
ting aside  verdict  as  excessive  will  not  be  re- 
viewed on  appeal,  in  the  absence  of  abuse  of 
discretion  by  the  trial  court- Beall  v.  Louis- 
\ille  Home  Telephone  Co.,  179  S.  W.  251. 

(O)  aaeatlona  of  JFwtet,  Verdletat  sna  Find- 
in**. 

®=3lOOI  (Mo.App.)  Jury's  finding  on  ample  evi- 
dence that  railroad  rail,  which  struck  plaintiff, 
was  turned  by  another  employs  as  directed,  and 
not  thrown  at  the  foreman  for  the  purpose  <x 
assaulting  him,  held  to  be  respected. — ^Hellriegel 
V.  Dunham,  179  S.  W.  763. 
■S=j|OOI  (Tex.Civ.App.)  Where  the  evidence  is 
sufficient  to  raise  the  issue,  the  finding  of  the  ju- 
ry that  assured  was  in  good  standing  at  the 
time  of  his  death  is  conclusive  on  appeal. — 
Knights  of  the  Maccabees  of  the  World  v.  Par- 
sons, 179  S.  W.  78. 

<S=>IOOI  (Tex.Ciy.App.)  Where  the  verdict  is 
not  supported  by  the  evidence,  the  case  will  be 
reversed.— Blair  &  Hughes  Co.  T.  Watkins  & 
Kelley,  179  S.  W.  630. 

(S=3|002  (Ark.)  Where  a  judgment  was  for  a 
less  sum  than  the  only  testimony  as  to  the  dam- 
ages, fteJ<*,  that  it  would  not  be  disturbed  on 
the  ground  that  it  was  contrary  to  the  un- 
contradicted evidence:  the  credibility  of  the 
witness  being  involved. — Hall  t.  Gage,  179  S. 
W.  508. 

9=»I002  (Ky.)  Where  evidence  was  conflicting, 
verdict  for  plaintiff  not  flagrantly  against  the 
evidence  is  conclusive. — Shelby  v.  Grabble,  179 
S.  W.  1. 

<3=>I002  (lilo.App.)  (Conflict  between  plaintiffs 
statement  of  the  facts  and  his  affirmative  an- 
swers to  carefully-worded  questions  on  cross- 
examination  held  a  matter  for  the  jury.— Hell- 
riegel  v.  Dunham,  179  S.  W.  763. 

€=»I002  (Tex.Civ.App.)  In  an  action  on  life  in- 
surance policies,  the  finding  of  assured's  death 
held  conclusive  on  the  appellate  court  where  the 
evidence  is  conflicting. — Knights  of  the  Macca- 
bees of  the  World   v.   Parsons,  179   S.  W.  78. 

e=>l002  (Tex.Civ.App.)  A  verdict  fully  sup- 
ported by  the  evidence,  though  conflicting,  will 
not  be  reversed.— Hughes  v.  Colbert,  179  S. 
W.  443 ;  Same  v.  Butler,  Id. 
€=5 1 003  (Ky.)  Verdict  held  not  to  be  set  aside, 
unless  clearly  and  palpably  against  the  weight 
of  the  evidence. — ^Hodge  Tobacco  Co.  v.  Whaley, 
179  S.  W.  810. 

€=3l004  (Ky.)  Damages  for  personal  iniiiries 
held  to  be  left  to  the  judgment  and  difscretion  of 


the  jury,  which  will  not  be  interfered  with  un- 
less unreasonable  or  influenced  by  passion  or 
prejudice.— Gnau  v.  Ackerman,  179  S.  W.  217. 
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4=s>l009.  A  chanceUor's  flndlnga  ot  fact  will 
not  be  disturbed  on  appeal,  nnkas  against  the 
dear  preponderance  of  the  evidence. 
—(Ark.)  Beatrice  Creamery  Co.  v.  Oamer,  179 
S.  W.  160;    Vaugban  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  Id.    165;    Louis  Werner  Saw- 
mill Go.  ▼.   Seesoma,  Id.  186;    Barker  y. 
Lack,  Id.  493; 
(Ky.)  Gambill  v,  Grigsby,  179  S.  W.  822. 
«=9l009  (Ky.)  In  an  action  to  set  aside  a  con* 
Teyance,    the    evidence    being    conflicting,    the 
chancellor's  finding  of  the  grantor's  mental  ca- 
pacity must  be  accepted  on  appeal. — Meece  t. 
Colyer,  179  S.  W.  Sn. 

$=3 1 009  (Ky.)  Where  the  evidence  is  conflict- 
ing and  the  mind  left  in  doubt,  and  It  is  not 
reasonably  certain  that  the  chancellor  has  erred, 
the  appellate  court  will  affirm  his  decision.— 
Cole  V.  Collins,  179  S.  W.  607. 
^=>I009  (Ky.)  Where  the  evidence  is  conflict- 
ing, and  on  the  whole  case  the  court  on  appeal 
cannot  determine  with  reasonable  certainty  that 
the  chancellor  erred,  his  finding  will  not  be 
disturbed.— Cover  v.  WUliams,  179  S.  W.  1047. 
«=s>IOIO  (l>ex.Civ.App.)  Where  an  issue  of  fact 
was  not  requested  to  be  submitted  to  the  jury, 
but  was  determined  by  the  court,  the  Court  of 
Civil  Appeals  could  only  inspect  the  evidence 
to  ascertain  whether  the  finding  was  snpport- 
ed  thereby.— Harper  v.  Stewart,  179  S.  W.  277. 
«a»IOIO  (Tez.Civ.App.)  The  question  for  an 
appellate  court  is  not  whether  findings  of  the 
trial  court  complained  of  are  supported  by  a 
preponderance  of  the  evidence,  but  whether 
or  not  there  is  any  evidence  to  support  them. — 
International  Fire  Insurance  Co.  T.  Black,  179 
S.  W.  534. 

«=s>|OI5  (Ark.)  Where  there  is  a  substantial 
conflict  in  the  evidence,  the  action  of  the  trial 
court,  in  granting  new  trial  because  the  verdict 
is  against  the  weight  of  the  evidence,  is  not  re- 
viewable.— Johnson  v.  Mantooth,  179  8.  W. 
175. 

(H)   Hsraklcaa  Krror. 

«s»l027  (Tez.Civ.App.)  Admission  of  testimony 
of  witness  that  he  did  not  know  or  hear  of 
plaintiff's  ownership  of  the  land  in  contro- 
versy, if  error  held  narmless,  where  it  appeared 
that  the  same  verdict  and  judgment  would  have 
been  rendered  had  tbe  evidence  been  excluded. 
—Hall  V.  Bay,  179  S.  W.  1136. 
4=91033  (Ky.)  Where  defendants  were  enti- 
tled to  the  whole  of  timber  on  land,  plaintiffs 
cannot  complain  that  the  judgment  awarded 
them  only  a  one-half  interest.— Wilson  v.  Mar- 
see,  170  S.  W.  410. 

«=s>l033  (Mo.App.)  In  an  action  for  breach  of 
marriage  promise,  where  defendant's  answer  ad- 
mitted plaintiff's  legal  capacity  to  marry,  an  in- 
struction submitting  that  question  to  the  jury 
was  harmless  as  to  defendant  casting  an  un- 
necessary burden  on  plaintiff.— Chapman  v. 
Brown,  179  S.  W.  774. 

€=3 1 040  (Tex.Civ.App.)  In  an  action  on  note, 
error,  if  any,  in  overruling  exception  to  answer, 
held  harmless,  where  the  subsequent  pleadings 
raised  such  issue  and  the  case  was  tried  there- 
on.—First  Stnte  Bank  of  Amarillo  v.  Cooper, 
179  8.  W.  295. 

^s>l040  (Tex.Civ.App.)  Defendant  cannot  com- 
plain of  court's  refusal  to  rule  on  a  general  de- 
murrer, unless  it  is  well  taken. — City  of 
Brownsville  v.  Tumlinson,  179  S.  W.  1107. 

«=3l04t  (Ky.)  Defendant  held  not  prejudiced 
by  filing  of  amended  petition  after  impaneling 
of  jury;  it  merely  making  more  definite  some 
of  tbe  allegations  of  the  original  petition. — 
Hodge  Tobacco  Co.  v.  Whaley,  179  S.  W.  840. 

«=»I04I  (Tex.Civ.Ai^.)  Refusal  to  permit  de- 
fendant to  withdraw  its  announcement  of  ready, 
to  file  a  supplemental  answer,  heltt  harmless, 
where  the  answer  was  actually  an  amendment. 
and  tbe  court  permitted  tbe  filing  of  a  trial 


amendment.— Oit7  of  Brownsvflle  t,  Tnmlinson, 
179  S.  W.  1107. 

<3S9|046  (Tex.Clv.App.)  Under  rule  81  for  dis- 
trict and  county  courts  (142  8.  W.  xx),  includ- 
ing the  provision  of  Rev.  8t.  art.  1953,  h^ld,  on 
the  pleadings  in  an  action  on  a  note,  tiiat  the 
granting  to  defendants  of  the  right  to  open  and 
close  was  reversible  error.— First  State  Bank 
of  Amarillo  v.  Cooper,  179  8.  W.  295. 
«s>l046  (Tez.Ciy.App.)  Error  in  permitting 
defendant  to  open  and  conclude  the  argument 
was  material  and  necessitated  a  reversal. — ^J. 
W.  Carter  Music  Co.  v.  Bailey,  179  S.  W.  547. 
9=9 1 050  (Mo.App.)  In  an  action  for  injuries  re- 
ceived by  one  who  fell  on  a  defective  sidewalk, 
the  erroneous  admission  of  evidence  of  tbe  con- 
dition of  the  walk  subsequent  to  the  action 
held  pr^ndicial.— Morgan  v.  City  of  Kirksville, 
179  S.  W,  755. 

^s»IOSO  (Tez.ClvuVpp.)  ESrroneous  admission 
of  hearsay  evidence  could  not  be  said  to  be 
harmless,  though  there  was  other  competent 
evidence,  where  there  was  no  statement  of  facts. 
— Pulkrabeck  v.  Griffith  &  Griffith,  179  8.  W. 
282. 

«=>I050  (Tez.Civ.App.)  It  la  harmless  error  to 
admit  testimony  that  witness  did  not  hear  of 
a  train's  not  running  on  Sunday,  over  the  ob- 
jection of  the  defendant  that  the  evidence  is 
immaterial.— Missouri,  K.  &  X.  Ry.  Co.  of  Tez- 
as  V.  Dale  Bros.  Land  &  Cattle  Co.,  179  S.  W. 
985. 

«s>l050  (Tez.Civ.App.)  GRie  admission  of  tes- 
timony as  to  whether  a  railroad  track  was  fenc- 
ed at  a  point  other  Uian  the  place  of  tbe  ac- 
cident is  harmless,  in  an  action  for  the  killing 
of  cattle.— Ft  Worth  &  D.  C.  By.  Co.  y.  Deca- 
tur Cotton  Seed  Oil  Co.,  179  8.  W.  1104. 
<3=>I050  (Tei.Civ.App.)  Though  testimony  of 
president  of  bank  suin^  on  note  as  to  extent  of 
his  powers  might  be  objectionable,  keld,  tbatthe 
inquiry  as  to  his  powers  was  not  apparently 
material.— Bolt  v.  State  Savings  Bank  of  Man- 
chester, Iowa,  179  S.  W.  llltt. 
4=3 1050  (Tex.Civ.App.)  Admission  of  testi- 
mony over  objection  that  it  was  a  conclusion 
held  harmless,  where  the  witness  had  already 
given  substantially  tbe  same  testimony  without 
objection.— HaU  v.  Ray,  179  S.  W.  1135. 

Admission  of  defendant's  testimony  that  prior 
to  the  date  of  the  general  partnership  the  ex- 
istence of  which  was  in  controversy  he  and 
plaintiff  had  made  a  number  of  land  trades 
together  and  divided  the  profits  on  same,  if  er- 
ror, was  harmless,  where  plaintiff  had  testi- 
fied to  similar  transactions. — Id. 

4=>I05I  (Tex.Clv.App.)  Admission  of  opinion 
evidence  given  after  positive  showing  upon  the 
same  question,  although  error,  is  harmless.— 
Pecos  ft  N.  T.  By.  Co.  y.  Winkler,  179  S.  W. 
691. 

^=91052  (Tex.Civ.App.)  In  a  proceeding  for  the 
appointment  of  a  receiver,  the  admission  of  sec- 
ondary evidence  as  to  the  contents  of  the  books 
of  defendant  was  cured  by  the  production  of  the 
books  in  court — Hart-Parr  Co.  v.  Alvin-Japa- 
nese  Nursery  Co.,  179  S.  W.  697. 

4=3 1058  (Ky.)  Tbe  exclusion  of  evidence 
which  was  supplied  by  tbe  testimony  of  later 
witnesses  is  harmless,  though  erroneous. — Rob- 
erts V.  Sandy  Valley  &  Elkhom  Ry.  Co,  179 
S.  W.  22a 

®=»I060  (Tez.Ciy.App.)  Argument  of  plaintilTa 
counsel  based  on  deiendant's  failure  to  have 
present  as  witnesses  the  engineer  and  fireman 
of  train  causing  the  injury  Md  not  to  require  a 
reversal. — St  Loais  Southwestern  Ry.  Co.  of 
Texas  v.  Aston,  179  S.  W.  112a 

«=»I062  (Ark.)  Error  in  directing  verdict 
against  plaintiff,  who  sued  for  wrongful  at- 
tachment, was  harmless,  where  plaintiff,  who 
bought  in  other  attached  property  with  her 
own,  profited  in  the  transaction, — Webb  v.  Van 
Vleet-Mansfield  Drug  Cow,  179/&  V^^SSL^ 
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«=9|M2  (T«t.OT^pp.)  Snbmittine  sp«tial  is- 
aae  of  whether  partfe*  were  defendants'  agents, 
the  controversy  being  as  to  their  authority,  held 
immaterial;  another  issue  having  been  submit- 
ted as  to  their  authority.— King  v.  Collins,  179 
S.  W.  899. 

^s>l064  (Ky.)  In  a  servant's  action  for  injury, 
error  in  an  instruction  as  to  assumption  of  risk 
from  a  defective  appliance  held  harmless,  where 
plaintiff  testified  that  he  knew  of  the  alleged 
defect— PhilJipB  v.  Corbin  &  Fannin,  179  S.  W. 
686. 

«=s>IOe4  (Tez.CivApp.)  It  mnst  appear  that  an 
erroneous  charge  calculated  to  mislead  the  jury 
did  not  have  that  effect,  or  the  judgment  will  be 
reversed.— Wichita  Valley  Ry.  Oo.  v.  Somer- 
viUe,  179  S.  W.  671. 

Erroneous  instruction,  as  to  defendant's  right 
to  prevail  under  five-year  statute  of  limitations 
held  not  immaterial  under  rule  62a  <149  S.  W. 
z),  unless  she  was  entitled  to  a  peremptory  in- 
struction under  the  ten-year  statute.— Id. 
<S=>I066  (Ky.)  Under  av.  Code  Prac.  }|  134, 
338,  756,  in  mining  trip  brakemau's  action  for 
injuries  through  negligence  of  motortnan,  his 
sai>erior' servant,  charge  erroneously  authorizing 
recovery  for  mere  ordinary  negligence  held  not 
prejudicial  where  gross  n^ligence  was  shown. — 
Consolidated  Coal  Co.  v.  Baldridge,  179  S.  W. 
18. 

«=9l066  (Tez.Glv.App.)  That  petition  was  bas- 
ed on  quantum  mendt,  and  charge  authorized 
recovery  of  balance  due  under  contract,  held 
not  to  require  reversal,  where  there  was  no 
qnestion  of  the  reasonable  value  of  the  work 
and  material.— King  v.  Collins,  179  S.  W.  899. 
«=>I067  (Tez.CivApp.)  Where  the  court  er- 
roneously denied  a  motion  to  strike  incompe- 
tent evidence,  the  refusal  of  a  charge  to  dis- 
regard such  evidence  was  material  error.— 
Occident  Fire  Ins.  Co.  v.  Linn,  179  S.  W.  523. 
«=9l068  (Tez.Civ.App.)  Refusal  of  an  instruc- 
tion that  an  agreement  was  not  binding  was 
harmless,  it  being  clear  that  the  jury  did  not 
consider  the  agreement— Bankers'  Trust  Co.  of 
Amarillo  v.  Cooper,  Merrill  &  Lumpkin,  179  S. 
W.  541. 

«s>l068  (Tez.CSv.App.)  In  trespass  to  try  title, 
refusal  of  instruction  to  find  against  one  defend- 
ant under  certain  circumstances  held  immate- 
rial, because  jury,  by  finding  for  the  other  de- 
fendant, found  against  such  defendant— Wichita 
Valley  Ry.  Co.  v.  S<Mnerville,  179  S.  W.  671. 
«=»I068  (Tez.Civ.App.)  Error  in  refusing  a  re- 
quested instruction  was  harmless,  where  Uie 
verdict  shows  that  the  jury  found  adversely  to 
the  one  requesting  the  instruction.- Pecos  &  N. 
T.  Ry.  Co.  V.  Winkler,  179  S.  W.  691. 

^s>l070  (Ky.)  In  an  action  for  setting  fire  by 
sparks  from  a  locomotive,  failure  of  the  jury 
to  say  whether  the  company  owning  the  road  or 
the  company  operating  a  train  thereon  started 
the  fire  was  not  prejudicial,  where  the  first 
company  was  liable  for  the  negligence  of  the 
latter.— Louisville  &  N.  R.  Go.  v.  Feeney,  179  S. 
W.  826. 


(K)  Snbseaiieat  Appeals. 

4=9 1 099  (Ky.)  In  action  in  equity  for  use  of  a 
Judgment  creditor  against  father  of  judgment 
debtor,  to  whom  he  had  fraudulently  turned 
over  several  jacks,  language  of  Court  of  Ap- 
peato  on  former  appeal  held  not  conclusive  as  to 
the  number  of  jacks  living  when  the  suit  was 
commenced. — Commonwealth  v.  Filiatreau,  179 
S.  W.  20. 


>I099  (Ky.)  Where  the  evidence  on  new 
trial  after  appeal  is  substantially  the  same  as 
on  the  first  trial,  the  court  will  not  review  a 
verdict  directed  in  accordance  with  gpinion  on 
first  appeal.— Swann's  Adm'z  v.  (Cincinnati,  N, 
O.  &  T.  P.  Ry.  Co.,  179  S.  W.  391. 


XVn.  DETERMINATIOX  AND  DISPO* 
■mON  OF  0AU8E. 

(B)  Afllrmanoe. 

*5»l  140  (Tez.Civ.Apo.)  Where  a  verdict  allows 
an  ezcesaive  amount  for  medical  attendance,  the 
error  may  be  cured  by  plaintiff's  filing  a  re- 
mittitur so  as  to  conform  the  amount  to  that 
supported  by  the  evidence. — Pecos  &  N.  T.  Ry. 
Co.  V.  Winkler,  179  S.  W.  691. 
9=9 1 1 44  (Mo.App.)  Judgment,  in  action  to  dis- 
affirm contract,  entered  into  in  infancy,  open 
in  that  it  provided  for  the  appointment  of  a 
receiver  if  money  award  was  not  paid,  would  be 
remanded,  so  that  court  below  might  adjust 
it  to  meet  the  situation  as  ctiai^ed  by  the  ap- 
peal.—Moser  V.  Renner,  179  S.  W.  970. 

(D)  ReTeraal. 

<Ss>ri70  (Ky.)  In  view  of  t3iv.  Code  Prac.  | 
134,  prohibiting  reversal  for  harmless  errors, 
a  judgment  which  is  a  correct  decision  will  not 
be  disturbed  because  based  on  an  erroneous 
reason.— Commonwealth  v.  McCauley's  Ez'r, 
179  S.  W.  411. 

iSs»ll70  (Ey.)  In  view  of  Civ.  Code  Prac.  ff 
1S6,  835,  756,  the  error  in  an  instruction  allow- 
ing recovery  for  ordinary  negligence,  where  the 
charge  was  gross  negligence,  held  harmless. — 
Chesapeake  &  O.  Ry.  Co.  v.  Sbamblen,  179  S. 
W.  837. 

®=>II70  (Tez.Civ.App.)  In  an  action  for  de- 
struction of  plaintifirs  house  by  fire  from  de- 
fendant's locomotive,  admission  of  a  conduc- 
tor's report  not  shown  to  be  correct  held  harm- 
less error,  under  rule  62  for  the  Court  of  (!!ivil 
Appeals  0-i9  S.  W.  z).— Moose  ▼.  Missouri,  K. 
&  T.  Ry.  Co.  of  Tezas,  179  S.  W.  75. 
®=»  1 1 77  (Tez.CivApp.)  Where  amended  peti- 
tion shows  an  amount  beyond  the  jurisdiction  of 
the  trial  court  but  the  record  does  not  show 
the  amount  originaUy  sued  for,  the  cause  will  be 
remanded,  instead  of  diamissing  it — San  An- 
tonio A  A.  P.  Ry.  Co.  V.  Schaeffer,  179  S.  W. 
540. 

®=3|I80  (MoJ^pp.)  Appellant,  appealing  with- 
out ^ving  a  stay  bond,  may,  on  reversal  of 
the  judgment,  recover  l>ack  money  he  has  been 
compelled  to  pay  on  judgment  pending  appeal. 
—Arkansas  Valley  Trust  Co.  v.  Corbin,  179 
S.  W.  484. 


(«•) 


ll<i.»d»<e   and   Prooeedlnss 
Oonrt. 


la    I,ovrer 


e=>tt9S  (Tei.CIv.App.)  The  answers  to  ques- 
tions propounded  by  the  Court  of  Civil  Appeals 
to  the  Supreme  Court  are  conclusive  upon  the 
Court  of  Civil  Appeals.— Masterson  v.  Harris, 
179  S.  W.  284. 

XVIU.  XJABIUTIES  ON  BONDS  AND 
UNDERTAKINGS. 

1230  (Mo.AppO  An  appellant  who  fails  to 
is  appeal,  or  who  asks  its  dismissal, 


perfect  his 

violates    his    appeal    bond. — Arkansas 

Trust  Oo.  V.  Corbin,  179  S.  W.  484. 


Valley 


APPELLATE  COURTS. 

See  Courts,  «:s>207. 

APPLIANCES. 

See  Master  and  Servant,  «3>101-128. 

APPOINTMENT. 

See  Ezecutors  and  Administrators,  4s»U. 

APPORTIONMENT. 

See  Eminent  Domain,  4=>167. 

APPRAISEMENT. 

^ See  Tazation,  «=»886. 
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ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=372a-730;  Trial,  «=>lia, 
125. 

ARREST. 

See  False  Imprisonment;    Ne  Exeat 

ARSON. 

See  Criminal  Law,  «=3371,  424;  Indictment 
and  Information,  €=>110;  Judgment,  ^=» 
559. 

®=>25  (Tex.Cr.App.)  It  is  not  error  in  a  pros- 
ecution for  arson  to  exclude  copies  of  deeds 
tending  to  show  title  of  tlie  burned  property  in 
another  than  the  person  named  in  the  indictment, 
where  it  Is  not  claimed  that  possession  or  claim 
of  possession  by  another  can  be  shown. — Tinker 
V.  State,  179  S.  W.  572. 

<8=330  (Tex.Cr.App.)  The  title  of  burned  prop- 
erty is  never  in  issue  in  a  prosecution  for  ar- 
son and  may  be  shown  by  oral  evidence. — Tinker 
V.  State,  179  S.  W.  572. 

9=337  (Ark.)  Evidence  held  sufficient  to  sus- 
tain a  conviction.— Shoffield  y.  State,  170  S. 
W.  660. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  «=>200,  419,  420,  422: 
Homicide.  «=>89,  95,  257;  Indictment  and 
Information,  9=>122. 

n.  GBimNAX.  RESPOXSIBIUTT. 


Pnnlsltment. 


(B)  ProaeoaUo> 
4=991  (Tex.Cr.App.)  Snbetantial  proof  only  of 
the  means  used  in  an  assault  is  sufficient  to  sup- 
port the  charge.— Chisom  v.  State,  179  8.  W. 
103. 

^=>9I  (Tex.Cr.App.)  Evidence  hM  to  warrant 
a  conviction  of  assanlt.— Dickie  ▼.  State,  179 
S.  W.  56C. 

«=>92  (Tex.Cr.App.)  On  trial  for  aggravated 
assault,  evidence  as  to  whether  defendant  was 
a  principal  in  the  offense  or  an  innocent  by- 
stander held  to  support  a  yerdict  of  gaUty.— 
Southall  V.  State,  179  S.  W.  872. 

Evidence  held  sufficient  to  show  a  premeditat- 
ed plan  to  waylay  an  assaulted  party,  and  that 
be  was  waylaid  and  a  fight  forced  at  a  point  se- 
lected by  defendant  and  ills  companions. — Id. 
«=397  (Tex.Cr.App.)  On  trial  for  assault,  held, 
that  verdict  assessing  tine  of  $26  should  have 
specified  whether  accused  was  convicted  of  sim- 
ple assault  or  aggravated  assault— Dieter  t. 
State,  179  S.  W.  557. 

ASSESSMENT. 

See  Damages,  «=3208 ;  Drains,  9=>82i  Munic- 
ipal Corpora  tionsk  9=>400-M7;  Taxation, 
«=>362%,  387. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=>724-748;  Criminal 
Law,  «=3ll29. 

ASSIGNMENTS. 

See  Frandulent  ConTeyances ;  Vendor  and  Par- 
chaser,  9=>2S1. 

I.  BEQinSITEB  AHB  VAI.IDITT. 

(A)  Provertr,  Kstatea,  anA  Rivhto  Amuiga- 
able. 

4s»l8  (Ark.)  Contract  between  company  suc- 
cessors and  assigns,  and  a  consumer,  suc- 
cessors, and  assigns,  for  the  furnishing  of  elec- 
tricity, held  not  rendered  nonassignable  by 
stipulation  that  it  was  nontransferable. — Leader 
Co.  V.  LitUe  Bock  Ky.  &  Electric  Co.,  179  S. 
W.  358. 


«s>l9  (Ark.)  Contract  to  furnish  eleetriei^  to 
certain  premises  held  not  to  create  peraonaf  ob- 
ligations rendering  the  contract  nonassignable. 
—Leader  Co.  t.  iJttle  Beck  By.  &  Electric  Co., 
179  S.  W.  358. 

HI.   BIGHTS  AHD  UABILITIE8  OF 
PABTI£S. 

<S=9lOO  (Tex.Civ.App.)  An  order  to  pay  from 
funds  collected  by  the  drawee  is  subject  to  the 
prior  debt  of  the  drawer  to  the  drawee  and  to 
the  drawee's  equities  against  the  drawer.— U. 
J.  MorreU  ft  Co.  t.  Edwards,  179  8.  W.  582. 

ASSOCIATIONS. 

See  Beneficial  Associations ;   Building  and  Loan 
Associations;    Inanrance,  4=9687-825. 

ASSUMPSIT,  ACTION  OF. 

See  Money  BeceiTed. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant  «=3203-224. 

AHACHMENT. 

See    Execution;     Oamishment;     Homestead; 
Pleading,  «s»34. 

V.  UBTT,  UEN.  AHD   CUSTODY   AHD 
DISPOSITION  OF  PBOPERTT. 

<S=>I9I  (Ey.)  The  bond  executed  under  CSv. 
Code  Prac.  J  214,  is  only  an  obligation  to  pro- 
duce the  property ;  the  lien  of  the  attachment 
and  the  power  of  the  court  over  the  property 
continuing  as  if  the  attachment  were  still  In 
force.— Hudson  Engineering  Co.  r.  Shaw,  179 
S.  W.  1083. 

X.  XJABHiITIES   ON  BONDS   OB  UN- 
DEBTAXnrOS. 

<8=s>337  (Ky.)  Although,  after  defendant  sure- 
ty company  gave  bond,  under  Civ.  Code  Prac  I 
^1,  to  release  attached  property,  the  plaintin 
amended  his  petition  to  recover  a  greater  sum, 
the  snretT  company  is  not  discharged  from  all 
liability,  but  is  liable  in  the  amount  originally 
sued  for. — Hudson  Engineering  Co.  v.  Shaw, 
179  S.  W.  1083. 

4=9338  (Ky.)  Where  defendant  surety  company 
gave  ita  bond  under  Civ.  Code  Prac.  |  221,  to 
release  attached  property  in  an  action  to  recov- 
er $880,  and  plaintiff  thereafter  amended  to  re- 
cover $6,500,  defendant  is  not  liable  for  final 
Judgment  for  more  than  the  S880.— Hudson  Eln- 
gineering  Co.  v.  Shaw,  179  S.  W.  1083. 

4=9343  (Ark.)  Consolidation  of  attachments  tor 
rent  held  to  preclude  recovery  on  more  than 
one  of  the  attachment  l>onds,  the  consolidated 
action  being  alone  left — Davidson  v.  Mayhue, 
170  S.  W.  371. 

XL  WBONOFin.  ATTACHMENT. 

4=9365  (Ark.)  An  attaching  creditor  cannot  be 
held  liable  for  wrongful  acta  of  the  sheriff  not 
shown  to  have  been  d(me  at  his  direction. — 
Webb  y.  Van  Vleet-Mansfield  Drug  Co.,  170 
S.  W.  357. 

(^=3366  (Ark.)  Under  Kirby's  Dig.  |  381,  the 
damages  for  wrongful  attachment  must  be  de- 
termined in  the  action  wherein  the  attachment 
was  dissolved. — Davidson  v.  Mayhue,  179  S. 
W.  371. 

ATTESTATION. 

s«.  Wills.  4«ii^-m       Google 


Digitized  by ' 


>8' 


1211 


INDmS-DIGBST 


B«mka  uid  BfcwMiiK 


ATTORNEY  ANO  CLIENT. 

See  Affidayits,  9=>5;  Appeal  and  Error,  9=» 
424,  036;  Conntieg,  <S=»114;  Criminal  Law, 
«=»720-730,  1171;  Malicious  Prosecution, 
«=»21:  New  Trial,  «=»29,  49;  Trial,  «=» 
112,  125;    Witnesses,  <8=>198. 

X.  THE  OFFICE  OF  ATTORNET. 
(C)   Snapenatoii  nnd  Disbarment. 

^s>49  (Ark.)  In  a  contempt  proceeding,  held 
that,  under  Kirby's  Dig.  f{  460-466,  an  attor- 
ney could  not  be  disbarred. — Dicktraoa.  ▼.  State, 
179  S.  W.  324. 

4=956  (Ark.)  An  attorney,  charged  with  con- 
tempt^ cannot  be  said  not  to  have  objected  to 
judgment  of  disbarment;  it  appearing  be  was 
not  notified  that  disbarment  would  be  sought— 
Dickerson  v.  State,  179  S.  W.  324. 

IV.   COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)  Fees  and   Other  Remiinenttloa. 

4=>I33  (Ky.)  As  a  general  rule,  an  attorney 
cannot  recover  fees  for  his  services  from  one 
who  has  not  employed  him  or  authorized  his  em- 

gloyment,  although  the  services  may  have  been 
eneficial  to  such  person. — O'Doherty  &  Touts 
V.  Bickel,  179  S.  W.  848. 

Attorneys  representing  certain  stockholders  in 
a  suit  to  recover  on  a  contract  for  the  sale  of 
stock,  held  not  entitled  to  recover  compensation 
as  against  other  stockholders  who  had  been 
benefited  by  their  services. — Id. 

Attorneys  for  certain  stockholders  held  not 
entitled  to  compensation  under  Ky.  St.  {  489,  as 
against  other  stockholders  not  employing  them, 
although  their  services  in  suing  upon  the  con- 
tract for  the  sale  of  stock  had  benefited  such 
other  stockholders. — Id. 

«=>I50  (Ark.)  An  attorney  held  entitled  only 
to  the  percentage  of  amount  paid  his  client  in 
compromise  without  his  consent,  as  fixed  by  his 
contingent  fee  contract. — 'St.  Jjouis,  L  M.  &  S. 
Ry.  Co.  v.  Freeman,  179  S.  W.  648. 

(B)  Ue>. 

<3=>I72  (Ark.)  Kirby's  Dig.  S  4457,  giving  & 
right  of  action  to  attorneys  against  litigants 
for  reasonable  fee,  where  client  compromises, 
hOd  repealed  by  Act  May  31, 1909  (Laws  1909, 
p.  892),  creating  lien  upon  cause  of  action. — 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Freeman,  179 
a  W.  648. 

<8=Bf89  (Ark.)  Parties  to  litigation  have  rijsht 
to  compromise  without  consent  and  over  objec- 
tion of  attorneys. — St  Louis,  I.  M.  &  S.  By. 
Co.  V.  Freeman,  179  S.  W.  648. 

ATTRACTIVE  NUISANCE. 

See  Evidence,  <S=»5;  Municipal  Corporations, 
«=>762. 

AUTOMOBILES. 

See  Carriers,  ^=»2,  4 ;  Constitutional  Law,  9=> 
208;  Damages,  <&=»113,  188;  Homicide,  (S=» 
68;  Licenses,  ^=>T;  Master  and  Servant, 
«=>301,  802,  333;  Municipal  Corporations, 
«=»121,  703-706. 

AVOIDANCE. 

See  Infants,  <S=»68w 

BAIL. 
XI.  nr  CRiBcnrAi.  prosecutions. 

«=942  (Tei.Cr.App.)  Under  Const  art  1,  |  11, 
all  prisoners  are  to  be  admitted  to  bail,  save 
when  the  proof  is  evident  not  only  tbat  accused 
is  guilty,  but  that  the  jury  will,  if  they  prop- 


erly enforce  the  law,  probably  assess  capital 
punishment— Ex  parte  Sapp,  179  8.  W.  109. 
3=52  (Tex.Cr.App.)  Judgment  fixing  bail  at 
amount  claimed  to  be  in  excess  of  defendant's 
ability  to  give  bail  held  not  to  be  set  aside, 
in  the  absence  of  any  attempt  and  failure  to 
give  bail  in  the  amount  fixed. — Ex  parte  Ney- 
land,  179  S.  W.  715. 

$=>65  (Tex.Or.Api).)  Failure  to  set  forth  i)un- 
ishment  assessed  in  recognizance  in  criminal 
case  held  to  require  dismissal  of  appeal. — Dorris 
V.  State,  179  S.  W.  7ia 
€=»66  (Tex.Cr.AppO  A  recognizance  which  re- 
cites no  specific  offense  and  does  not  comply 
with  the  statute  requiring  that  the  punishment 
itself  must  be  stated  is  insufficient — ^Robertson 
V.  State,  179  S.  W.  106. 

BAILMENT. 

9=s>l2  (Tenn.)  A  bailee  for  the  accommodation 
of  the  bailor  is  answerable  only  for  his  gross 
negligence  or  bad  faith,  the  degree  of  care  be- 
ing measured,  however,  with  reference  to  the 
nature  of  the  article  bailed. — Ridenour  v.  Wood- 
ward, 179  S.  W.  148. 

A  traveling  salesman  to  whom  funds  were  in- 
trusted to  deposit  in  a  neighboring  bank  held 
not  guilty  of  a  conversion  in  depositing  the  mon- 
ey in  an  iron  safe  in  tbe  custody  of  another 
when  he  arrived  after  banking  hours. — ^Id. 

BALLOTS. 

See  Elections,  <S=9299. 

BANKS  AND  BANKING. 

in.   FCFNCTIONS    AND    DEALINGS. 

(A)  Bsnklnsr  KrancliliieB  aind  Povrera,  and 
Their   Bxercise    in    General. 

<S=>94  (Tex.Civ.App.)  While  a  bank  ordinarily 
may  not  own  a  railroad,  it  may  sell  and  dis- 
pose of  its  capital  stock  held  by  it  as  executor. 
—Continental  Trust  Co.  t.  Brown,  179  S.  W. 
939. 

(O)  Deposits. 

4=»I23  (Ky.)  A  bank  having  the  custody  of 
stock  certificates  is  liable  for  failure  to  de- 
liver within  a  reasonable  time  after  demand. 
—Ohio  Valley  Banking  &  Trust  Co.  v.  Wath- 
en's  Bx'rs,  179  S.  W.  230 
4=»134  (Ky.)  Bank  lending  funds  to  subcon- 
tractor held  to  have  legal  right  to  appropriate 
or  enforce  payment  from  deposit  by  contrac- 
tor in  such  bank  to  subcontractor's  account. — 
Citizens'  Trust  &  Guaranty  Co.  v.  Farmers' 
Bank  of  BstiU  County,  179  S.  W.  29. 
4=»I54  (Ark.)  Evidence  in  an  action  by  a  de- 
positor against  a  bank  to  recover  the  amount 
deposited,  which  the  bank  turned  over  to  a 
third  person,  held  sufficient  to  support  a  di- 
rected verdict  for  the  defendant— Swift  v.  First 
Nat  Bank  of  Lewisville,  179  S.  W.  810. 

Evidence  of  transaction  between  person  to 
whom  bank  paid  funds  of  a  depositor  and  the 
vice  president  of  the  bank,  involving  the  funds 
paid,  held  properly  ezcludeid  as  immaterial. — Id. 

(D)  Collections. 

<S=>IS6  (Ark.)  Bank  in  collecting  draft  held  to 
have  acted  as  drawer's  agent  and,  drawer  be- 
ing guilty  of  fraud,  drawee  could  recover  the 
amount  paid  from  the  bank.— Oklahoma  State 
Bank  v.  Bonk  of  Central  Aransas,  179  S.  W. 
609. 

®=>I65  (Ark.)  Party  induced  to  pay  draft  to 
bank  by  fraud  held  entitled  to  recover  payment 
notwithstanding  cashier's  attnnpted  appropria- 
tion of  the  funds  in  payment  of  a  note  after  re- 
ceiving notice  of  tbe  fraud. — Oklahoma  State 
Bank  v.  Bank  of  Central  Arkansas,  179  S.  W. 
609. 
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<B)  Aetloms. 

$=»226  (Ky.)  Petition,  in  action  against  a  bank 
by  a  customer,  based  on  bank's  refusal  to  give 
a  correct  statement  of  account,  whereby  he 
BufFerpd  a  loss,  held  not  to  state  a  cause  of 
action.— Yasa  Co.  v.  Ohio  Valley  Banking  ft 
Trust  Co.,  179  S.  W.  1045. 

TV.  ITATIONAI.  BAHKS. 

®=3262  (Tez.Civ.App.)  The  cashier  of  a  nation- 
al bank  nas  power  to  transfer  notes  and  bills 
receivable,  payable  to  the  bank,  without  special 
authority  from  the  directors.— Memphia  Cotton 
Oil  Co.  T.  Gist,  179  S.  W.  WW. 

BAR. 

See  Judgment,  tf3>640. 

BASTARDS. 

X.  IXiIiEOITIMAOT  TN  OEltEKAIi. 

«=»3  (Tenn.)  The  presumption  of  the  legiti- 
macy of  a  child  bom  during  wedlock  is  in- 
dulged, though  antenuptial  conception  is  made 
to  appear.Wackson  v.  Thornton,  179  S.  W. 
384. 

The  presumption  of  the  legitimacy  of  a  child 
bom  daring  wedlock  ig  weakened,  and  may  be 
overcome  by  a  less  weight  of  evidence  where 
antenuptial  conception  is  shown. — Id. 

Presumption  of  legitimacy  held  overcome  on- 
ly by  clear,  strong,  and  convincing  testimony, 
and  not  by  a  mere  prep<niderance,  or  by  neigh- 
borhood rumor  and  suspicion,  tboufh  antenup- 
tial conception  ia  shown. — Id. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Aasodatioiis;    Insur- 
ance, «=>687-825. 

4=94  (Tex.Civ.App.)  A  colored  order,  known 
as  the  Free  and  Accepted  Masons,  held  not 
entitled  to  enjoin  a  rival  order  from  the  use  of 
the  name  of  the  Ancient  Free  &  Accepted  Ma- 
Bona,  Colored.— Free  and  Accepted  Masons  of 
the  State  of  Texas  v.  Ancient  Free  and  Ac- 
cepted Masons,  Colored,  179  S.  W.  266. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  «s>398-404 ;  Evidence,  «=> 
158. 


See  Oamlng. 


BETTING. 


BEVERAGE. 


See  Food,  «=»25. 

BIAS. 

See  Jury,  «5>97;   Witnessea,  «s»369,  87& 

BIGAMY. 

See  Criminal  Law,  <S=»597. 

«^l  (Tex.Cr.App.)  One  who  marrlea  another 
under  the  honest  belief  that  he  has  been  di- 
vorced from  his  first  wife  is  not  guilty  of  biga- 
my.—Chapman  T.  State,  179  S.  W.  570. 

BILL  OF  LADING. 

See  Carriera,  <S=s>58,  83. 

BILL  OF  PARTICULARS. 

See  Indictment  and  Information,  «s>121. 


BILLS  AND  NOTES. 

See  Alteration  of  Instniments,  4=>25;  Appeal 
and  Error,  «=!>80;  Chattel  Mortgages,  «=» 
241;  B^mbezzlement,  ®=>6;  Evidence.  ®=> 
423,  484,  441,  471.  472;  Indemnity.  <S=»6; 
Novation,  «=»4 :  Principal  and  Surety,  «=> 
27.  IW,  166;  Trial,  «=>25,  191,  194,  199, 
261,  262;   Usury,  «8=»32. 

X.  REQUISITES  AKD  TAUDITT. 

(D)  Ae«epUutee. 

«=968  (Ter.Civ.App.)  The  drawee  of  an  order 
held  not  to  have  accepted  the  order  by  the 
words,  "the  order  shall  have  our  attention"  at 
an  uncertain  time. — H.  J.  Mnrrell  &  Ca  ▼.  Ed- 
wards, 179  S.  W.  532. 

(V)  TaUditT. 

e=9l03  (Tez.Giv.App.)  Cashier's  misrepresenta- 
tion to  maker  of  note  to  bank  as  to  its  amount 
that  he  was  also  a  party  and  would  stand  be- 
tween her  and  all  danger  held  sufficient  ground 
for  a  cancellation. — Lodcney  State  Bank  v.  Dam- 
ron,  179  S.  W.  552. 

^»  1 1 4  (Ky.)  Defendant,  in  action  on  notes,  can- 
not counterclaim  for  amoiut  of  notes  he  has 
paid  innocent  purchasers,  when  notes  were  all 
given  in  consideration  of  a  fraudulent  contract, 
to  the  fraud  of  which  he  did  not  object  until 
three  months  after  learning  of  it. — American 
Mfg.  Co.  V.  Crittenden  Becord-Press,  170  S.  W. 
456. 

II.  COITSTKUOnOir  akd  ofebatioh. 

$=>I29  (Tez.Civ.ApD.)  Bringing  of  suit  on 
notes  containing  stipulations  that  failure  to 
pay  one  when  due  should  mature  the  other  at 
holder's  election,  one  being  past  due  when  suit 
was  instituted,  held  sufficient  to  show  holder'a 
election  to  declare  second  note  due.— Stewart  v. 
Thomas,  179  S.  W.  886. 

V.  BIGHTS  AMD  I.IABIX.ITIES  OIT  IK- 
DOBSEBCEirr  OB  TBAirSFEB. 

(D)   Bonn   Fld«  Pnrohaaera. 

«=3378  (Tex.av.App.)  Change  in  personality, 
number,  or  relation  of  parnes  to  instrument, 
without  consent  of  the  opposite  party,  held  to 
avoid  it,  even  in  the  hands  of  an  innocent  pur- 
chaser.—Bolt  V.  State  Savings  Bank  of  Man- 
chester, Iowa,  179  S.  W.  1110. 

VI.  PBESENTBfEirr,  DEMAKD,  NO- 

TICE AKD  PBOTEST. 

<»=>400  (Mo.App.>  Where  plaintiff  bank  located 
in  iMissouri  received  a  check  on  a  bank  in 
Iowa  and  presented  It  through  the  ordinary 
channels  of  business,  and  protested  it  when  pay- 
ment waa  refused,  there  was  no  failure  of  due 
diligence.— First  Nat  Bank  of  Grant  City  v. 
Kom,  179  8.  W.  721. 

«s>4IO  (Mo.App.)  Under  Rev.  St  1009,  S  6329, 

certificate  of  protest  verified  on  day  of  trial  in 
justice  court  neld  sufficient  in  trial  de  novo  in 
circuit  court  seven  montha  later. — First  Nat 
Bank  of  Grant  City  v.  Korn,  170  S.  W.  721. 
<&=>4I4  (Mo.App.)  Under  Rev.  St  1000.  i  10125, 
it  waa  not  necessary  that  drawer  of  check  who 
had  notified  drawee  bank  not  to  pay  it  be  noti- 
fied of  its  protest— First  Nat  Bank  of  Grant 
City  V.  Kom,  170  S.  W.  721. 

4=>42l  (Mo.App.)  The  requirement  as  to  no- 
tice of  the  protest  of  a  check  is  met  by  putting 
it  into  the  proper  pojt  office  in  due  time,  prop- 
erly directed.— First  Nat  Bank  of  Grant  City 
V.  Kom,  170  S.  W.  721. 

VII.  FAYMEHT  AKD  DX8CKABOB. 

«=s430  (Tez.Oiv.App.)  Where  either  of  two 
renewal  notes  constituted  a  novation,  the  note 
for  which  the  renewals  were  given  was  no  long- 
er a  binding  obligation.— First  State  Bank  ot 
AmarUlo  v.  Cooper,  179  S.  W.  205QQjg 
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«=>493  (Ky.)  In  the  absence  of  proof  to  the 
contraiy,  there  is  a  presumption  that  a  paid 
check  was  executed  for  valuable  consideration. 
—Hatfield's  Adm'r  t.  Hatfield,  179  S.  W.  832. 
®=>499  (Tex.Giv.App.)  In  an  action  on  a 
note,  defendants,  whose  pleadings  raised  the 
issue  that  plaintiff  had  failed  to  account  for 
certain  collateral,  and  soneht  relief  to  the 
extent  of  tie  value  thereof,  had  the  burden  of 
shovring  the  value  of  the  securities  not  ac- 
counted for.— First  State  Bank  of  Amarillo  v. 
Cooper,  179  S.  W.  295. 

e=>5 1 1  (Tez.CivApp.)  In  an  action  on  a  note, 
with  an  allegation  of  an  agreement  that  cer- 
tain collateral  should  be  divided  between  the 
note  and  another,  evidence  of  a  defendant's 
objection  at  the  time  of  making  such  agreement 
to  any  switching  of  the  collateral  to  protect 
the  other  note  was  admissible. — First  State 
Bank  of  Amarillo  v.  Cooper,  179  S.  W.  295. 
®=95I8  (Ky.)  In  an  administrator's  action  on  a 
note  found  among  decedent's  papers,  evidence 
held  sufficient  to  authorize  cliancellor's  judgment 
that  a  payment  by  the  decedent  to  the  maker 
of  the  note,  his  grandson,  was  supported  by 
consideration  other  than  the  note.— Hatfield% 
Admr  v.  Hatfield,  179  S.  W.  832. 
®=>537  (Mo.App.)  Whether  facts  constitute  due 
diligence  in  the  presentation  of  a  check  to  the 
drawee  bank  is  a  question  of  law  for  the  court. 
—First  Nat  Bank  of  Grant  City  v.  Kom,  179 
S.  W.  721. 

€=3537  (Mo.App.)  What  is  valuable  considera- 
tion for  the  release  by  the  payee  of  a  note  of 
his  rights  thereunder  is  a  question  of  law. — 
Lumpkin  v.  Strange,  179  S.  W.  742. 
«=s>537  (Tex.Civ.App.)  Whether  either  of  two 
renewal  notes  constituted  a  novation  was  a 
question  for  the  jury.— First  State  Bank  of 
Amarillo  v.  Cooper,  179  S.  W.  295. 
^=3537  (Tex.CSv.App.)  In  suit  on  a  note  whidi 
was  in  evidence  and  its  execution  admitted  by 
defendant,  a  claimed  acconunodation  surety,  per- 
emptory instxaction  for  plaintiff  held  proper. 
—Banks  t.  Hixon,  179  fi.  W.  690. 

BONA  FIDE  PURCHASERS. 

See  Alteration  of  Instnunents,  S=>20;  Bills 
and  Notes,  4=>378;  Vendor  and  Purchaser, 
<&=»228-239. 

BONDS. 

See  Appeal  and  Error,  <S=»1230;  Attachment, 
«=>191-343;  Bail;  Mechanics'  Liens,  C=» 
313;  Municipal  Corporations,  €=»918;  8e- 
qaestration,  <=s>20. 

BOOKS  OF  ACCOUNT. 

See  Bvidence,  «s»364. 

BOUNDARIES. 

X.  DE80BIPTION. 

4^3  (Ark.)  Where  the  descriptions  of  the 
boundaries  of.  a  tract  are  nncertain  and  con- 
flicting, distances  yield  to  courses  and  courses 
to  monuments.— Paschal  v.  Swepston,  179  S. 
W.  839. 

n.  EVZDENOE,  ASOEBTA£NMENT,  AND 
ESTABUSHMElfT. 

^=»37  (Tez.Civ.App.)  In  an  action  involving 
l>oundary,  evidence  held  to  show  that  the  plat, 
as  made,  was  result  of  a  mistake,  and  that  it 
was  not  intended  to  include  in  the  addition  in 
which  plaintiff  bought  property  other  unplatted 
property  not  belonging  to  plaintiff's  grantor.— 
Lockwood  Inv.  Co.  v.  Geiselman,  179  S.  W.  549. 
«=946  (Ky.)  Where,  on  claim  of  B.  that  there 
was   a    shortage   in    the   lot   which   he   and    R. 


had  partitioned,  R.,  whOe  erecting  a  boundary 
fence,  agreed  to  renkove  it  if  a  shortage  be  es- 
tablished, he  thereby  waived  no  rights,  tiiere 
having  been  no  shortage,  but  B.  having  allowed 
another  to  encroach  on  his  part. — Boone  v.  Bob- 
inson,  179  S.  W.  452. 

<S=»5S  (Ky.)  Two  lot  owners  in  the  center  of  a 
block  which  contained  a  surplus  of  18  inches 
held  bound  by  the  descriptions  in  their  deeds, 
and  not  entitled  in  an  action  between  them 
alone  to  have  their  corners  shifted  so  as  to 
apportion  their  share  of  the  surplus. — Blam  t. 
Hickman,  179  S.  W.  17. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Trial,  «=3l92. 

@=3l3  (Mo.App.)  After  breach  of  a  promise  of 
marriage  a  subsequent  offer  hedged  around  with 
conditions  is  no  d^ense.— Chapman  v.  Brown, 
179  S.  W.  774. 

€=»20  (Mo.App.)  An  action  for  breach  of  mar- 
riage promise  being  founded  on  contract,  it 
will  be  presumed  that  the  complaining  party 
possessed  legal  capacity  to  enter  into  such  re- 
lation, and  hence  defendant  has  the  burden 
of  proving  plaintiff's  Incapacity. — Chapman  v. 
Brown,  179  S.  W.  774. 

€=>29  (Mo.App.)  After  breach  of  a  promise  of 
marriage  a  subsequent  offer  hedged  around  with 
conditions  cannot  be  considered  in  mitigation 
of  damages. — Chapman  v.  Brown,  179  8.  W. 
774. 

BRIDGES. 

See    Counties,    <3=>165;     Waters   and    Water 
Courses,  «=5»171. 

BRIEFS. 

See  Appeal  and  Brror,  «=>758-773. 

BROKERS. 

See    Evidence,    «=»817;     Pleading,    «s»129; 
Trial,  «=»329. 

ZV.   OOMFENSATIOir  AITD  UEN. 

€=953  (MoApp.)  Real  estate  firm  which  aided 
in  final  consummation  of  lease  by  another  firm 
to  some  extent  held  not  entitled  to  a  commis- 
sion from  the  owner. — Mason  v.  James  M.  Car- 
penter Realty  Co.,  179  S.  W.  945. 
€=»6I  (Tex.Ov.App.)  Brokers'  knowledge  of 
incumbrances  which  prevented  consummation  of 
contract  held  not  to  defeat  right  to  commissions, 
where  defendants  entered  into  a  contract  bind- 
ing themselves  to  remove  such  incumbrances. — 
Levy  V.  Dunken  Realty  Co.,  179  S.  W.  679. 

V.   ACTIONS  FOB  COMPENaATION. 

iS=>82  (Tecz.Cir.App.)  In  broker's  action  for 
commissions,  complaint  held  to  allege  ability 
and  willingness  of  party  to  make  exchange  of 
lands,  and  not  merely  ability  and  willingness  to 
meke  the  exchange  or  pay  the  stipulated  dam- 
ages.— Levy  V.  Dunken  Realty  Co.,  179  S.  W. 

Allegation  that  person  procured  by  brokers 
was  ready,  able,  and  willing  to  cany  out  con- 
tract of  exchange  held  equivalent  to  allegation 
that  he  had  tiue  to  the  land  he  contracted  to 
exchange. — Id. 

€=>88  (Mo.App.)  In  an  action  by  real  estate 
brokers  for  a  commission,  whether  they  or  an- 
other firm  was  the  efficient  cause  in  effecting  de- 
fendant's lease  to  a  third  party  Aeld  for  the 
jury.— Mason  v.  James  M.  Carpenter  Realty 
Co.,  179  S.  W.  946. 

VI.   RIGHTS,  POWERS,  AND  LIABIU. 
TIES  AS  TO  THIRD  PERSONS. 

€=>94  (Tenn.)  A  landowner  who  makes  a  sale 
through  a  duly  authorized  broker  is  bound  by 
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the  broker's  Btatements  as  to  the  quantity  of 
the  land.— Caughron  v.  Stinespring,  170  S.  W. 
152. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

®=;>3  (Ky.)  Amendments  of  articles  of  incorpo- 
ration, increasing  capilnl  stock  of  a  building 
association  and  authorizing  an  increase  of  cor- 
poration's indebtedness,  did  not  render  it  a 
new  corporation  to  subject  its  stock  to  an 
organization  tax. — Avery  Bldg.  Ass'n  v.  Com- 
monwealth, 170  S.  W.  30. 

An  amendment  of  the  charter  of  a  building 
association  organized  in  188S,  before  the  en- 
actment of  Ky.  St  S  4225.  upon  the  original 
capitalization  of  whicn  no  organization  tax  had 
been  imposed,  held  to  create  a  new  corporation, 
subjecting  the  original  capital   to  such  a  tax. 

«=»4  (Ky.)  The  "Home  and  Savings  Fund  Com- 
pany," an  existing  corporation,  which  changed 
its  name  merely  by  adding  the  words  "Build- 
ing Association,  to  comply  with  Ky.  St.  §  856, 
did  not  thereby  become  a  new  corporation. — 
fVvery  Bldg.  Ass'n  v.  Commonwealth,  179  S. 
W.  39. 

BUILDING  CONTRACTS. 

See  Damages,  «=»78. 

BULK  SALES. 

See  Constitntional  Law,  <S=387.  240;  Fraudu- 
lent Conveyances,  «=>3,  229,  dl4. 

BURDEN  OF  PROOF. 

See  Criminal  Law,  <&=>330. 

BURGLARY. 

Se«  Criminal  Law,  <S=>200,  404,  511,  517. 
n.   PBOSEOVTIOir  AND  PUNISHMEITT. 

4=>4I  (Ky.)  On  a  trial  for  breaking  into  a  rail- 
road depot  with  intent  to  steal,  the  mere  break- 
ing and  the  taking  of  goods  from  the  depot 
proves  the  motive  actuating  the  commission  of 
the  crime.— Richardson  v.  Commonwealth,  179 
S.  W.  458. 

On  a  trial  for  breaking  into  a  railroad  de- 
pot with  intent  to  steal^  evidence  held  suffi- 
cient to  support  a  conviction. — Id. 

BYSTANDERS. 

See  Criminal  Law,  «s>llll. 

CANCELLATION  OF  INSTRUMENTS. 

See  Vendor  and  Purchaser,  «=>110,  112. 

n.  PBOCEEBINGS  AND  REUEF. 

4=947  (Tex.Civ.App.)  Testimony  of  woman 
seeking  cancellation  of  note  to  bank  for  fraud 
held  open  to  a  construction  rendering  her  agree- 
ment with  the  cashier  of  the  bank  not  fraudu- 
lent as  to  the  bank  so  as  to  defeat  relief. — ^Lock- 
ney  State  Bank  v.  Damron,  179  S.  W.  652. 

CANVASS. 

See  Elections,  «s»260. 

CARRIERS. 

See  Action,  4=s>4;  Evidence,  ®=>366;  False 
Imprisonment,  4=9l5,  24 ;  Judgment,  €=>597 ; 
Trftil,  «=>352. 


I.  OOKTBOI.  AHD  BEOOI.ATIOH  OF 
COMMOir  0ABBIEB8. 

(A)  In   General. 

«=>2  (Tenn.)  Acts  1915,  c  80,  regulating  jit- 
neys held  constitutionaL — <^ty  of  Memphis  t. 
State,  179  S.  W.  631. 

®=>4  (Tenn.)  A  jitney  being  self-propelled,  not 
a  street  car,  operating  between  certain  points 
at  a  certain  faie,  approximately  five  cents,  and 
80  held  out,  advertise,  or  announced,  is  a  com- 
mon carrier.— City  of  Memphis  v.  State,  179  S. 
W.  631. 

@=3l3  (Tez.Cir.App.)  It  is  contemplated  by 
Hev.  St.  1911,  art.  6070,  that  the  Railroad 
Commission  shall  establisn  rules  against  un- 
just discrimination  against  freight  destined  to 
a  connecting  carrier. — Consumers'  Lignite  Co. 
V.  Houston  &  T.  C.  R.  Co.,  179  S.  W.  306. 

Under  rule  2  of  the  Railroad  Commission, 
held,  that  a  carrier  was  not  excused,  by  reason 
of  local  custom  to  observe  the  following  Mon- 
day, from  duly  transporting  freight  on  Monday, 
because  Sunday,  as  March  2d,  was  a  legal 
holiday.— Id. 

Reply  b:^  chairman  of  Railroad  Commission 
to  an  inquiry  by  railroad  company  as  to  wheth- 
er the  following  Monday  would  be  recognised 
as  free  time,  when  Sunday  was  also  a  legal 
holiday,  Aeld  not  to  show  a  rule  of  the  Com- 
mission to  that  effect— Id. 
$=»20  (Tez.CiT.App.)  Where  a  railroad  com- 
pany unreasonably  delays  a  shipment  destined 
to  a  connecting  carrier,  the  shipper's  remedy  is 
under  subdivision  2,  and  not  subdivision  1,  of 
Rev.  St  1911,  art  6670.— Consumers'  Lignite 
Co.  v.  Houston  &  T.  C.  R.  Co.,  179  S.  W.  306. 

(B)  Interstate    and    IntcrnntlonnI    Trans- 
portation. 

4s»32  (Tex.Civ.App.)  An  agreement  of  the 
agent  of  a  carrier  to  reimburse  the  plaintiff 
for  damages  suffered  by  injury  to  goods  in  ship- 
ment is  not  an  agreement  for  a  rebate,  suifi- 
cient  to  make  it  discriminatory  within  the 
interstate  commerce  law. — Missouri,  £l.  &  T.  By. 
Co.  of  Texas  t.  A.  B.  Want  &  Co.,  179  S.  W. 
903. 

n.   OABBIAOE    or   OOOBS. 

(A)  Delivery  to  Carrier. 

^^39  (Ark.)  Where  an  unprecedented  rush  of 
business  occurs,  the  carrier  is  not  bound  to 
accept  goods  until  the  emergency  has  been  re- 
moved.— St  Louis,  I.  M.  &  S.  R.  Ca  v.  Laser 
Grain  Co.,  179  S.  W.  189. 
4s»45  (Mo.App.)  A  shipper  was  not  entitled  to 
a  mandatory  injunction  requiring  an  express 
company  to  deliver  liquor  shipments  C.  O.  D., 
since  it  was  compelling  the  express  company  to 
contract  against  its  will  in  a  matter  having 
nothing  to  do  with  its  duty  as  a  common  cai^ 
i-ier.— Danciger  ▼.  American  Express  Co.,  179 
S.  W.  797. 

(B)   Bills    of    Ladlnv,    Shipping    Reeelpta. 
and   Special  Contraotn. 

«=>53  (Ark.)  A  bill  of  lading  is  the  symbol  .of 
tlie  property  described  therein,  and  its  deliv- 
ery by  the  consignor  to  a  bank  with  draft  at- 
tached is  equivalent  to  a  delivery  of  the  prop- 
erty 80  far  as  they  are  concerned. — Vehicle  Sup- 
ply Co.  V.  Mclnturff,  179  S.  W.  999. 

Defendant  wrongfully  receiving  goods  and 
converting  them  to  Its  own  use,  by  applying  the 
proceeds  to  a  debt  due  from  the  consignor,  did 
not  stand  in  the  position  of  a  third  person  ac- 
quiring rights  without  notice  as  against  a  bank 
to  whom  consignor  had  indorsed  bill  of  lading 
with  draft  attached. — Id. 

€=969  (Tex.Civ.App.)  Evidence,  in  an  action 
for  damages  for  deterioration  of  goods  shipped, 
held  to  warrant  submission  of  the  issue  wheth- 
er defendant's  agent,  who  assumed  to  compro- 
mise a  claim,  bad  been  held  out  to  shippers  and 
consignees  as  having  author!)^  to  do  Sf.— Mia- 
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aouri,  K.  ft  T.  By.  Go.  o<  Texas  ▼.  A.  B.  Want 
ft  Co.,  179  a  W.  903. 

<D)  Trauaportaition  and  DeliTerr  by 
Carrier. 

$=>83  (Mo.Ai>p.)  Irregular  delivery  by  carrier 
to  one  authorized  to  receive  shipment  held  not 
to  render  carrier  liable  for  loss  of  goods  con- 
verted by  such  person,  though  it  failed  to  ex- 
act the  usual  written  authority. — Parker-Gordon 
Cigar  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  179  S. 
W.  785. 

4=>90  (McApp.)  A  shipment  of  liquor  by  an 
express  company  "G.  O.  D."  means  that  the 
purchase  price  of  the  Uquor  shall  be  collected 
by  the  company  from  the  consignee  upon  deliv- 
ery.— Danciger  v.  American  Express  Co.,  179  S. 
W.  797. 

An  express  company  is  not  required  by  its 
common  law  duty  to  receive,  transport,  and  de- 
liver packages  C.  O.  D.,  as  the  duty  of  making 
such  delivery  arises  solely  by  private  contract. 
— Id. 

Express  company  compelled  to  receive  C.  O. 
D.  snipments  of  liquor  which  by  subsequent 
law  could  not  be  made  without  license  tax,  pen- 
alties, etc.,  held  thereby  excused  from  delivery 
C.  O.  D.-Id. 

An  express  company  under  mandatory  injunc- 
tion to  make  C.  O.  D.  deliveries  of  liquor  which 
were  subsegaently  declared  unlawful  without  li- 
cense tax,  etc.,  was  not  bound  to  trust  to  the 
preliminary  order  or  to  the  shipper's  bond  or 
solvency  to  idemnify  it  from  loss  by  reason  of 
delivery  in  violation  of  the  law. — Id. 

A  shipper  of  intoxicating  liquors,  C.  O.  D.  by 
an  express  company  compelled  to  make  such 
delivery  under  temporary  injunction  from  a 
United  States  Circuit  Court  acquired  no  vest- 
ed rights  under  the  order,  as  the  right  to  have 
the  express  company  collect  was  a  right  aris- 
ing solely  through  private  contract— Id. 

®=>9I  (Mo.App.)  Express  company  refusing 
to  deliver  shipments  of  intoxicating  liquors  to 
consignees  in  another  state  because  of  laws  of 
such  state  held  bound  to  return  packages  to 
shipper  and  for  failure  to  do  so  liable  for  con- 
vereion. — Danciger  v.  American  Express  Co., 
179  S.  W.  806. 

^=992  (Mo.App.)  Where  consignee  of  goods  ar- 
riving at  defendant's  station  at  C.  on  August 
21st  and  22d  did  not  live  at  C,  the  reasonable 
time  allowed  for  their  removal  before  liability 
as  carrier  ceased  had  not  elapsed  when  they 
were  seized  by  a  federal  officer  on  Augast  22d 
and  23d.— Danciger  v.  Atchison,  T.  &  S.  F.  Ky. 
Co.,  179  S.  W.  800. 

A  carrier  is  excused  from  liability  for  fail- 
ure to  deliver  goods  which  are  taken  from  its 
possession  by  process  of  law,  without  fraud  or 
collusion  on  its  part,  by  an  officer  acting  un- 
der apparently  valid  authority,  and  where  it 
gives  notice  thereof  to  the  consignor. — ^Id. 

Carrier's  required  notice  to  consider  that 
goods  bad  been  taken  from  its  possession  under 
process  of  law  held  satisfied  by  notice  given 
shortly  after  they  were  taken,  when,  under 
the  circumstances,  no  notice  could  possibly 
have  enabled  the  consignor  to  protect  his  inter- 
ests.— Id. 

Where  officer  of  United  States  Indian  Serv- 
ice had  authority  to  take  intoxicating  liquors 
from  the  possession  of  defendant  carrier  while 
awaiting  delivery,  defendant  would  not  be  lia- 
ble, even  though  the  officer  had  no  authority 
to  thereafter  destroy  them.— Id. 

Where  Indian  officer  had  apparent  authority 
to  take  liquor  from  carrier's  possession  as  about 
to  be  introduced  into  the  Indian  territory,  the 
carrier,  as  against  the  consignor,  was  not  bound 
to  construe  the  law,  nor  foresee  a  subsequent  rul- 
ing that  the  officer  could  not  act  outside  tiie 
territory. — ^Id. 

Agent  of  carrier  held  not  required  to  resist 
Indian  officer's  taking  of  liquors  on  suspicion 


that  they  were  about  to  be  introduced  into  In- 
dian territory. — Id. 

(V)  Loss  of  or  Injury  to  Goods. 

®=>I33  (Ark.)  In  an  action  for  injury  to  a 
shipment  of  goods,  evidence  of  their  market 
value  at  their  place  of  destination  held  admissi- 
ble.—St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Laser 
Grain  Co.,  179  S.  W.  189. 
€=9 1 36  (Ark.)  In  an  action  for  damages  for  a 
carrier's  failure  to  supplv  refrigerator  cars  for 
the  shipment  of  fruits,  the  question  of  its  neg- 
ligence held,  under  the  evidence,  for  the  jury. — 
St.  Louis,  I.  M.  &  S.  B.  Co.  v.  Laser  Grain 
Co.,  179  S.  W.  189. 

(6)  Carrier  aa  'Warehoaaemam. 

9=3>I40  (Mo.App.)  When  a  shipment  arrives  on 
time,  and  the  carrier  places  the  goods  in  ware- 
house to  await  delivery,  its  liability  as  carrier 
ceases  after  a  reasonable  time  for  their  removal, 
although  no  notice  is  given  to  the  consignee,  and 
its  liability  thereafter  is  that  of  a  warehouse- 
man only.— Danciger  v.  Atchison,  T.  &  8.  F. 
By.  Co.,  179  S.  W.  800. 

(H)    Limitation   of  LlabUltr. 

€=al59  (Ark.)  A  provision  in  a  bill  of  lading 
requiring  shipper  to  make  claims  in  writing 
within  a  specfied  time  as  a  condition  precedent 
to  recovering  for  injuries  to  the  property  trans- 
ported is  valid.— St.  Louis,  I.  M.  &  S.  B.  Co. 
V.  Laser  Grain  Co.,  179  8.  W.  189. 

Where  a  carrier  made  no  objection  on  the 
ground  that  shipper  had  not  properly  presented 
Its  claim  in  accordance  with  bill  of  lading,  bat 
proceeded  with  n^otiations,  it  waived  the  right 
to  object  to  the  manner  of  presentation. — Id. 
«=»I60  (Ark.)  A  stipulation  in  a  bill  of  lading, 
limiting  the  time  in  wliich  suit  shall  be  brought, 
is  valid. — Kansas  City  Southern  Ky.  Co.  v. 
Bull,  179  S.  W.  172. 

9=s>l63  (Ark.)  Where  the  carrier  set  up  the 
shipper's  noncompliance  with  requirement  of 
bill  of  lading  that  complaint  be  made  in  a  spec- 
ified time,  the  shipper  has  the  burden  of  proving 
compliance. — St.  Louis,  I.  M.  &  S.  B.  Co.  v. 
Laser  Grain  Co.,  179  S.  W.  189. 

m.   CABBIAOE  OF  UVE  STOCK. 

®s»205  (Mo.App.)  The  duty  of  a  carrier  ct 
live  stock  begins  when  the  stock  is  delivered 
into  its  receiving  pens  for  shipment. — Hardesty 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  179  S.  W.  725. 
«s>2l3  (Tex.Civ.App.)  Carrier  held  not  liable 
for  delay  in  transportation  of  cattle,  due  to 
burning  of  bridge  without  its  faulty  and  instruc- 
tion that  burning,  though  unavoidable,  would 
be  no  defense,  was  erroneous. — Ft  Worth  &  D. 
C.  Ry.  Co.  V.  Morgan,  179  S.  W.  901. 
€=>2I5  (Mo.App.)  It  was  the  duty  of  a  carrier 
of  live  stock  to  keep  its  receiving  pens  in  a 
reasonably  safe  condition  to  hold  cattle  offered 
for  shipment  until  loading,  considering  the  or- 
dinary habits  of  cattle  in  such  situation.— 
Hardesty  v.  Atchison,  T.  ft  S.  F.  By.  Co.,  179 
S.  W.  725. 

C=>2I5  (Tex.CivA.pp.)  A  carrier  receiving  cat- 
tle for  transportation  held  liable  for  injuries 
caused  by  placing  them  in  pens  without  shelter, 
too  small  to  accommodate  them  properly. — An- 
drews V.  McGill,  179  S.  W.  1087. 
^=9218  (Ark.)  Stipulations  in  an  interstate 
stock  shipping  contract  as  to  notice  of  damage 
and  time  for  bringing  suit  held  not  avoided 
because  the  shipper  was  not  given  an  unre- 
stricted contract,  where  he  had  the  choice  of 
shipping  under  such  contract. — St  Louis  South- 
western By.  Co.  V.  I.  W.  Haynie  ft  Ca,  179 
S.  W.  170. 

Stipulations  in  an  interstate  stock  shipping 
contract  as  to  notice  of  claim  of  damage  and 
time  for  bringing  suit  held  not  invalid  as  not 
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being  baaed  upon  consideration  additional  to 
that  in  tiie  contract  of  shipment. — Id. 
«s>2l8  (Ark.)  Railroad  holding  live  stock  for 
freight  charges  held  to  hold  as  a  carrier,  and 
therefore  entitled  to  the  protection  of  a  stip- 
ulation in  bill  of  lading  limiting  the  time  of 
bringing  actions. — Kansas  City  Southern  liy. 
Co.  V.  Bull,  179  S.  W.  172. 
^=^21  ft  (Ark.)  Provision  of  contract,  requiring 
shipper  of  stock  to  give  written  notice  of  inju- 
ries to  nearest  station  agent  or  other  agent 
of  carrier,  may  be  waived  by  the  company. — 
St  Louis.  I.  M.  &  8.  Ky.  Co.  v.  Nunley,  179 
S.  W.  S&d. 

«=»2I8  <Ark.)  Shipper  of  jack  under  stipula- 
tion that  he  should  notify  railroad  of  injury  in 
transit  within  a  day  after  delivery  was  excused 
from  giving  such  notice  where  the  injuries  did 
not  become  evident  until  more  than  a  day  had 
elapsed.— Eofl  &  Snapp  v.  Scullin,  179  S.  W. 
603. 

Stipulation  between  common  carrier  and 
shipper  of  live  stock,  setting  a  time  within 
whidi  the  shipper  must  gi^e  notice  of  injury 
to  the  stock  as  a  condition  to  recovery,  held  un- 
enforceable as  unreasonable,  where  the  notice 
period  expired  before  the  injuiy  became  evident. 
—Id. 

Special  stipulation  between  carrier  of  jack 
and  shipper  that  carrier  should  be  informed  of 
injuries  within  a  day  after  delivery,  unenforce- 
able because  the  injuries  did  not  become  evi- 
dent within  that  time,  did  not  require  the 
shipper  to  give  notice  within  a  reasonable  tinie 
after  disoovering  the  injuries. — Id. 
4x9219  (Tez.Civ.App.)  A  connecting  carrier 
negligently  handling  cattle  received  from  the 
initial  carrier  held  liable,  though  the  initial 
carrier  negligently  delayed  delivery.— Andrews 
▼.  McGiU,  179  S.  W.  1087. 
9=>228  (Ark.)  In  an  action  for  injuries  to  live 
stock,  evidence  held  to  warrant  finding  that 
wrlttoi  notice  of  injury  was  waived. — Sl  Liouis, 
I.  M.  &  8.  By.  Oo.  V.  Nunley,  179  S.  W.  369. 

Evidence  of  injuries  heid  sufficient  to  support 
verdict. — Id. 

4=9228  (Tez.Civ^App.)  Evidence,  in  an  action 
for  damages  for  negligent  delay  in  transporta- 
tion of  live  stocky  held  suSicient  to  sustain  a 
verdict  for  the  plautiff. — Missouri,  K.  &  T.  Ry. 
Go.  of  Texas  v.  Dale  Bros.  Land  &  Cattle  Co., 
179  S.  W.  935. 

4=9230  (Ark.)  Where  an  action  for  injuries  to 
Uve  stock  was  tried  on  the  theory  tliat  they 
occunred  after  the  shipment  reached  the  point 
of  destination  and  the  shipper  left  the  car,  a 
charge  that  the  burden  of  proving  all  the  facts 
of  the  injury  was  upon  the  shipper  was  properly 
refused.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Nun- 
ley, 179  S.  W.  369. 

4=9230  (Ark.)  In  an  action  against  a  railroad 
and  receivers  of  another,  whether  the  receivers' 
employes  were  negligent  in  handling;  a  car  con- 
taining a  jack  after  it  reached  their  road  held 
for  the  jury,  under  the  evidence. — Boff  &  Snapp 
V.  Scullin,  179  S.  W.  663. 

4=9230  (Mo.App.)  In  an  action  for  damage  to 
cattle  from  their  escape  from  defendant  rail- 
road's receiving  pens,  issues  of  whether  the 
cattle  were  normal  or  wild,  and  whether  the 
defendant  road's  pens  were  reasonably  secure, 
held  for  the  jury  under  the  evidence. — Hardesty 
V.  Atchison,  T.  &  S.  F.  By.  Co.,  179  S.  W.  725. 

4=9230  (Tex.Civ.App.)  In  an  action  for  delay 
in  the  shipment  of  five  stock,  refusal  of  ^n  in- 
struction for  defendant,  if  a  connecting  carrier 
failed  to  run  a  special  train,  held  not  error, 
where  no  such  duty  rested  on  the  carrier. — 
Quanah,  A.  &  P.  By.  Co.  v.  Collier,  179  S. 
W.  96. 

4=9230  (Tez.Civ.App.)  In  view  of  answer  and 
supplemental  petition,  Aeld  that,  in  an  action 
for  damages  to  shipment,  it  was  not  error  to 
define  negligence,  though  original  petition 


based  on  breach  of  contract— Ft  Worth  &  D.  0. 
Ry.  Co.  V.  Morgan,  179  S.  W.  901. 

In  action  for  delay  in  transportation  of  cattle, 
instructions  submitting  issue  as  to  special  con- 
tract concerning  time  of  shipment  held  at  least 
misleading  under  the  evidence. — Id. 

Instruction  as  to  measure  of  damages  for 
delay  in  transportation  of  cattle  held  errone- 
ous, as  authorizing  double  recovery  for  the  de- 
cline  in   price.— Id. 

IV.   OARKIAOE  OF  PASSENGERS. 

(A)  Relation    Between    Carrier    and    Fna- 
■enKCT. 

4=9247  (Ky.)  One  who  attempts  to  board  a 
moving  train  is  not  a  passenger,  though  he  may 
have  purchased  a  ticket  entitling^ him  to  passage 
thereon.— Kentucky  Highlands  B.  Co.  v.  Creal, 
179  S.  W.  417. 

CD)  Personal  Injuries. 

4=>280  (Ark.)  As  to  a  person  on  a  station  plat- 
form waiting  for  a  train  a  railroad  company  is 
bound  to  exercise  ordinary  care  to  avoid  in- 
flicting injury,  and  may  assume  that  the  person 
will  not  be  negUgent--Cook  v.  St  Louis,  L  M. 
&  S.  Ry.  Co.,  179  S.  W.  501. 

If  an  engineer  of  a  train  approaching  a  sta- 
tion, on  uie  platform  between  the  tracks  of 
which  nersona  are  standing,  fails  to  keep  a  look- 
out, the  railway  company  ia  liable  for  his  neg^ 
ligence  under  die  lookout  law. — Id. 
4=9284  (Ky.)  A  carrier  of  female  passenger* 
impliedly  stipulates  that  he  will  protect  them 
against  general  obscenity  and  immodest  conduct 
— LouisviUe  &  N.  R.  Co.  v.  Bell.  179  S.  W.  400. 

In  view  of  Ky.  St  §§  806, 1342b,  it  is  the  duty 
of  those  in  cliarge  of  a  train  to  either  remove  a 
drunken  negress  who  is  profane  and  obscene,  or 
have  her  arrested. — Id. 

4=9287  (Ky.)  Where  defendant's  engineer  did 
all  that  could  have  been  done  to  prevent  injury 
to  plaintiff  after  he  was  discovered  attempting 
to  t>oard  a  moving  train,  there  was  no  actionable 
negligence. — Kentucky  Highlands  B.  Co.  v. 
Creal,  179  B.  W.  417. 

4=9303  (Mo.App.)  Bule  that  conductor  may 
start  steam  train  after  stopping  reasonable 
time  at  stations  for  passengers  to  board  and 
alight  on  assumption  that  passengers  are  safe 
ftcW  not  applicable  to  street  cars.- Paul  v.  Met- 
ropolitan St.  By.  Co.,  179  S.  W.  787. 

C!onductor  of  street  car  in  city,  under  duty 
to  exercise  highest  degree  of  care,  must  know 
before  starting  car  that  no  passenger  is  in  posi- 
tion of  danger. — Id. 

4=9304  (Tex.Civ.App.)  One  assisting  passen- 
gers to  board  a  train  in  the  interest  of  the 
company  and  with  its  knowledge  does  so  by 
implied  invitation,  and  the  train  must  be  held 
long  enough  to  allow  him  to  render  such  serv- 
ices and  leave  the  train. — Ft.  Worth  &  D.  C 
By.  Co.  V.  Allen,  179  S.  W.  62. 

In  the  absence  of  knowledge  that  one  enters 
its  train  merely  to  assist  passengers  and  then 
alight  the  carrier  may  assume  such  person  to 
be  a  passenger,  and  may  start  its  train  after 
giving  him  reasonable  time  to  get  aboard. — Id. 

Where  a  person,  entering  a  train  to  assist 
passengers,  answers  the  brakeman's  question  as 
to  destination  by  saying  "they"  are  going  to 
H.  the  brakeman  is  not  thereby  charged  with 
Icnowledge  of  his  intention. — Id. 

Where  one  enters  a  train  only  to  assist  pas- 
sengers on  board,  and  then  to  get  off  there  be- 
ing no  custom  to  hold  trains  for  that  purpose 
and  no  knowledge  by  the  railroad  that  he  is  so 
upon  the  train,  failure  to  hold  the  train  a  rea- 
sonable time  for  him  to  alight  is  not  negli- 
gence.— Id. 

Where  a  person  assisting  a  passenger  alights 
from  a  moving  train  getting  under  way  from 
a  station,  without  hesitation  or  request  to  stop. 
the  carrier  owes  no  duty  to  stop  the  train  nor 
to  prevent  his  alighting  until  it  can  be  stopped. 
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«s»3l6  (Tex.CiT.App.)  The  castom  of  a  rul- 
road  company  to  allow  persons  to  enter  its 
trains  to  assist  passengers  excnses  plaintiff,  in 
jumping  from  the  train  after  it  started,  from 
showing  notice  to  the  company  of  his  intent 
to  alight— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Al- 
len. ITO  S.  W.  62. 

.^S93I7  (Ky.)  In  an  action  for  damages  for  an- 
noyance by  a  drunken  passenger,  evidence  of  con- 
duct after  notice  to  the  conductor  is  admissible. 
—Louisville  &  N.  R.  Co.  v.  Bell,  179  S.  W.  400. 
«=>3I8  (Ter.Civ.Ai)p.)  In  passenger's  action 
for  injuries  in  derailment,  evidence  held  to  sus- 
tain a  finding  that  defendant  was  negligent  in 
failing  to  maintain  a  safe  raiL — International 
&  G.  N.  Ry.  Co.  V.  Berthea,  179  S.  W.  1087. 
^=»3I9  (Ky.)  Where  a  passenger  is  disturbed 
by  the  drunkenness  of  another  passenger,  she  Is 
entitled  to  such  damages  as  would  fairly  com- 
pensate her  for  the  humiliation,  mortification, 
annoyance,  and  mental  anguish. — ^Louisville  &  N. 
R.  Co.  V.  BeU,  179  S.  W.  400. 

An  award  of  |500,  in  favor  of  colored  women 
who  were  passengers  on  defendant's  train,  who 
were  annoyed  by  a  drunken,  profane  and  obscene 
negresa,  held  not  excessive. — Id. 
®=>320  (Tex.Civ.App.)  In  action  for  injuries 
in  derailment,  evidence  heM  not  to  show,  as  a 
matter  of  law,  that  tiie  breakage  in  the,  first 
rail  struck  by  the  train  was  the  proximate 
cause  of  the  derailment. — International  &  G. 
N.  Ry.  Co.  v.  Berthea,  179  S.  W.  1087. 
^=9321  (Mo.App.)  In  action  by  passenger  for 
injuries  while  alighting  at  regular  stopping 
place,  received  through  starting  of  street  car, 
an  instruction  omitting  element  of  conductor's 
knowledge  of  plaintiS's  alighting  or  ascertain- 
ment thereof  by  reasonable  care  held  good. — 
Paul  v.  Metropolitan  St.  Ry.  Co.,  179  S.  W. 
787. 

^=>32l  (Mo.App.)  In  a  passenger's  action  for 
injury,  held,  that  an  instruction  was  not  ob- 
jectionable because  not  requiring  a  finding  that 
defendant's  conductor  knew  that  plaintiff  was 
alighting,  when  such  fact  was  conceded  by  the 
evidence.— Clark  v.  Dunham,  179  S.  W.  795. 

In  an  action  for  injury  while  alighting  from 
street  car,  where  the  facts  hypothesized  in  an 
instruction  constituted  negligence  in  law,  it 
was  not  necessary  for  recovery  to  require  a 
finding  that  conductor's  act  in  suddenly  start- 
ing car,  with  knowledge  of  plaintiff's  position, 
was  negligence. — Id. 

^=3322  (Tex.Civ.App.)  In  a  passenger's  action 
for  injuries  by  derailment,  a  finding  that  a  de- 
fect, in  that  one  of  two  broken  rails  which 
first  gave  way,  could  not  have  been  discovered 
by  the  highest  care,  held  not  to  require  a  judg- 
ment for  defendant— International  &  Q.  N.  By. 
Co.  V.  Berthea,  179  S.  W.  1087. 

Finding  in  passenger's  action  for  injuries  by 
derailment  that  a  hidden  defect  in  the  first  rail 
giving  way  was  not  discoverable  by  the  highest 
care  lield  not  in  conflict  with  another  finding 
that  defendant  had  not  used  a  high  degrree  of 
care  to  have  the  rails  in  a  reasonably  safe 
condition. — Id. 

(B)  Contributory     IleKllwene*     o<     Person 
Injured. 

^s»327  (Ark.)  A  person  on  a  station  platform 
waiting  for  a  train  is  bound  to  exercue  ordi- 
nary care  to  avoid  receiving  injury,  and  may 
assume  that  the  railroad  company  will  not  be 
negligent— Cook  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  179  S.  W.  501. 

A  person  injured  while  standing  on  a  station 
platform  in  a  narrow  space  between  tracks  can- 
not set  up  the  Invited  use  of  the  space,  where 
it  would  be  apparent  to  a  reasonably  prudent 
man  exercising  due  care  that  it  was  danger- 
ous.—Id. 

Although  it  was  necessary  in  order  to  board 


a  train,  that  &ct  will  not  justify  plaintiff's  neg- 
ligent presence  in  a  place  of  danger,  although, 
had  he  not  been  there,  he  would  have  missed 
his  train. — Id. 

<3=»336  (Tex.Clv.App.)  Statement  by  brakeman 
to  person  alighting  from  moving  train  to  "jump 
with  the  train"  held  not  to  be  an  invitation  or 
command  so  to  do.— Ft  Worth  &  D.  C.  Ry.  Co. 
V.  Allen,  179  S.  W.  62. 

Where  a  person  was  alighting  tiom  a  moving 
train,  the  act  of  the  brakeman  in  making  room 
for  him  on  the  step  held  not  an  invitation  to 
alight.— Id. 

€=347  (Ark.)  Whether  a  space  between  moving 
trains  was  so  dangerous  as  to  charge  plaintiff, 
injured  therein,  with  contributory  negligence, 
held  a  question  for  the  jury. — Cook  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  179  S.  W.  501. 

Whether  plaintiff,  standing  in  a  space  of  3^ 
feet  between  moving  trains  for  the  purpose  ol 
boarding  one  train,  was  negligent  in  failing  to 
stand  in  the  exact  center  of  the  space,  held  a 
question  for  the  jury. — Id. 

9=>347  (Ky.)  In  an  action  against  a  railroad 
for  death  of  a  passenger,  evidence  as  to  de- 
fendant's negligence  after  its  servants  had  dis- 
covered decedent's  position  of  peril  held  insuf- 
ficient to  take  the  case  to  the  jury. — LouisvUle 
&  N.  R.  Co.  V.  Stokes'  Adm'x,  179  S.  W.  47. 
®=»347  (Tex.Civ.App.)  Stepping  from  the  plat- 
form of  a  railroad  train  in  the  daytime,  where 
the  distance  to  the  ground  was  about  three  feet 
without  a  footstool,  held  not  contributory  neg- 
ligence as  a  matter  of  law. — Aransas  Harbor 
Terminal  Ry.  v.  Sims,  179  S.  W.  895. 

(F)    BJeetlon  of  Paissenvers  amd  Intruders. 

9=>352  (Ky.)  A  railroad  responsible  for  the  ap- 
pointment of  a  special  police  officer  could  not 
regard  him  as  a  de  facto  officer  after  his  office 
was  vacated  by  failure  to  take  the  oath,  etc., 
since  it  was  bound  to  know  that  he  was  an 
officer  de  jure  before  he  was  given  employment 
on  its  trains. — Cincinnati,  N.  0.  &  T.  P.  Ry. 
Co.  V.  Cundiff,  179  S.  W.  615. 

In  view  of  Ky.  St.  §  3755,  raUroad  held 
responsible  for  acts  of  special  railway  police  of- 
ficer whose  office  had  been  vacated  for  failure 
to  take  oath,  etc. — Id. 

®s>374  (Ky.)  Railroad  employ^  summoned  by 
special  railway  police  officer  without  authority 
thereto  to  aid  in  ejecting  and  arresting  a  pas- 
senger held  liable  as  a  trespasser.— Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Cundiff,  179  S.  W. 
616. 

C=>38l  (Ky.)  In  an  action  against  a  carrier 
and  its  special  police  officer  for  wrongful  ejec- 
tion, where  the  evidence  justified  compensa- 
tory damages  only,  evidence  as  to  the  officer's 
motive  in  making  the  arrest  was  inadmissible. 
-Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Cun- 
diff, 179  S.  W.  615. 

^r^3B2  (Ky.)  Where  defendant  carrier's  special 
police  officer  and  another  employ^  used  no  un- 
necessary force  or  any  insulting  language,  etc., 
in  ejecting  and  arresting  a  passenger,  punitive 
damages  were  not  recoverable. — Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Cundiff,  179  S.  W.  615. 

Verdict  of  $4,000  for  passenger's  wrongful 
ejection  and  arrest  without  excessive  force  or 
brutal  treatment  held  excessive. — Id, 

CATTLE. 

See  Animals. 

CAUSE  OF  ACTION. 


See  Action. 


CERTIFICATE. 


See  Appeal  and  Error,  €=»641 ;    Corporations, 
«s»95;    Elections,  «=»156;   Levees,  9=334. 
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CHANCERY. 

See  Eiquity. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  ®=9ll9-137. 

CHARACTER. 

See  Criminal  Lav,  «=337G-3S0;  Homicide,  «=» 
163 ;  Witnesaes,  «=»337,  345. 

CHARGE. 

To  jury,  see  Criminal  Law,  <&=>775-844 ;  Trial, 
«8=»191-29e. 

CHARITIES. 

See  Taxation,  «=»  241. 

CHATTEL  MORTGAGES. 

See  Evidence,  <8=s>231. 

IV.  BIGHTS  AND  I.IABII.ITIES  OF 
PARTIES. 

4=3 1 72  (Mo.App.)  Id  replevin  for  furniture 
claimed  under  a  chattel  mortKage  executed  to 
secure  the  purchase  price,  held,  that  whether 
plaintiff  had  accepted  a  subsequent  note  and 
mortgage  in  payment  and  release  of  the  orig- 
inal mortgage  was  for  the  jury. — Western  Auc- 
tion &  Storage  Co.  v.  Shore,  179  S.  W.  769. 

Vm.   PAYMEITT    OB   PERFORMANCE 

OF  CONDITION.  REUSASE,  AND 

SATISFACTION. 

^s>24l  (Mo.App.)  The  taJcing  of  a  new  note 
as  absolute  payment  of  one  secured  by  a  chat- 
tel mortgage  extinguishes  the  lien  thereof, 
which  is  a  mere  incident  to  the  note. — Western 
Auction  &  Storage  Co.  v.  Shore,  179  S.  W. 
76e. 

CHAUFFEURS. 

See  Master  and  Servant,  <S=3301,  302. 

CHILDREN. 

See  Adoption ;  Bastards ;  Guardian  and  Ward ; 
Infants;  Negligence,  ^=396;  Parent  and 
Child. 

CHOSE  IN  ACTION. 

See  Assignments. 

CIRCUMSTANTIAL  EVIDENCL 

See  Homicide,  «=»234. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Constitutional  Law,  «=a206,  207;  Bail- 
roads,  €=>0. 

«=>2  (Ark.)  The  word  "citizen"  will  not  he 
construed  to  include  a  corporation,  unless  mean- 
ing of  statute  s(>em8  to  require  it.— St.  Louis  & 
S.  F.  B.  Co.  V.  State.  179  S.  W.  342. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  ®=>83-8S. 

CLAIMS. 

See  Corporations,  $=»S65 ;  Executors  and  Ad- 
ministrators, <8=s>206-227 ;   Receivers,  <3s>155. 

CLASS  LEGISUTION. 

See  Constitutional  Law,  «=s>208. 


C.  0.  D. 

See  Carriers,  $=>45. 

COLLATERAL  ATTACK. 

See  Counties,  4=»57 ;  Guardian  and  Ward,  ^=> 
107. 

COLLATERAL  UNDERTAKINGS. 

See  Evidence,  «s>441,  442 ;  Frauds,  Statute  of, 
®=>23 ;    Guaranty. 

COLLECTION. 

See  Banks  and  Banking,  «s»lCS6,  166. 

COLLEGES  AND  UNIVERSITIES. 

See  Taxation,  <e=>242. 

COLOR  OF  TITLL 

See  Adverse  Possession. 

COMBINATIONS. 

See  Monopolies. 

COMITY. 

See  Courts,  ®=3511. 

COMMERCE. 

I.  POWER  TO  REGin.ATE  IN  GEN- 
EBAI.. 

®s>8  (Ark.)  Under  the  state  statutes  allowing 
recovery  for  mental  anguish  in  actions  for 
negligent  failure  to  receive,  transmit,  or  de- 
liver a  telegraphic  message,  no  recovery  can 
be  had  where  the  message  is  interstate  in  char- 
acter, and  therefore  subject  to  federal  Interstate 
Commerce  Law. — Western  Union  Telegraph  Co. 
V.  Stewart,  179  S.  W.  813. 
®=>8  (Ky.)  No  state  regulation  ot  the  ship- 
ment of  intoxicatiug  liquors  is  valid  unless  the 
shipments  to  which  it  applies  are  intended  for 
use  in  violation  of  the  state  law,  and  thus  spe- 
cifically within  the  Webb-Kenyon  Act. — Com- 
monwealth V.  White,  179  S.  W.  469. 

Ky.  St  1915,  §  2569b,  subsec.  3,  cannot  make 
it  unlawful  to  refuse  to  give  information  re- 
garding interstate  shipments  of  liquor  intend- 
ed for  a  lawful  use,  since  the  Mann-Elkins  Act 
prohibits  the  giving  of  such  information.— Id. 

*=38  (Tenn.)  The  federal  Employers'  Liability 
Act  in  the  cases  to  which  it  applies  is  neccRsari- 
ly  supreme.— Howard  v.  Nashville,  C.  &  St.  L. 
Ky.  Co.,  179  S.  W.  380. 

n.  SUBJECTS   OF   BE01TI.ATI0N. 

4=»27  (Mo.  App.)  Where  a  railroad  company 
accepts  a  car  billed  from  a  point  without  the 
state  and  transports  it  to  a  point  on  its  line 
for  delivery  to  tlie  consignee,  the  shipment  con- 
stitutes interstate  commerce,  although  the  car 
was  billed  only  to  the  point  of  connection  with 
defendant's  line.— Trowbridge  v.  Kansas  City  * 
W.  B.  Ky.  Co.,  179  S.  W.  777. 

Return  of  an  empty  car  billed  from  a  point 
outside  the  state,  after  unloading  at  a  point 
on  defendant's  line,  held  to  be  interstate  com- 
merce within  the  federal  Ejmployers'  Liability 
Act.— Id. 

®=>40  (Ky.)  Sale  of  machinery  by  foreign  cor- 
poration through  traveling  salesmen  held  inter- 
state transaction,  despite  measurements  of  pro- 
posed location  taken  by  agent. — I^uisville  Trust 
Co.  V.  Bayer  Steam  Soot  Blower  Co.,  179  S. 
W.  1034. 

$=>40  (Mo.App.)  Missouri  corporation,  MlIinK 
goods  to  one  denominated  its  sales  agent  in 
South  Carolina,  title  vesting  in  the  agent,  the 
business  conducted  by  him  being  bis  own,  was 
engaged  in  interstate  commerce,  and  need  not 
comply  with  South  Carolina  law  aa  to  foreign 
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oorporatioiw.— Watkins  ▼.  Donnell,  178  S.  W. 
980. 

m.   MEAMS  AN1>  METHODS  OV  BEO* 
XTLATIOK. 

4s>80  (Ky.)  Ky.  St.  g  571,  reqairing  foreism 
corporation  to  maintain  agent  for  process,  held 
inoperative  as  to  inteistate  commerce  transac- 
tions.— IjouiSTille  Trust  Co.  v.  Bayer  tSteam 
Soot  Blower  Co.,  179  S.  W.  1034. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Carriers,  9=>13. 

COMMISSIONS. 

See  Brokers,  «s»53-88;    Master  and  Servant, 
«=>70,  79. 

COMMON  UW. 

See  Marriage,  <S=»13;    Statutes,  e=>239. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  i9=32S7. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  9=>101. 

COMPENSATION. 

See  Brokers,  «=s>68-88 ;   Eminent  Domain,  e=> 
75 ;   Judges,  <S=22 ;   Officers,  «=»100,  101. 

COMPENSATORY  DAMAGES. 

See  Damages,  «=>23-68. 

COMPETENCY. 

See  Criminal  Law,  «s>396;  Evidence,  «e»155; 
Jury,  «s»9T-103;  Witnesses,  <8=937-219,  414. 

COMPLAINT. 

See  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

See  Appeal  and  Error,  9s>781;    Attorney  and 
Client,  «=5>150;    Payment. 


(Tex.Civ.App.)  Agreement  by  claimant  of 
property  levied  on  under  execution  to  pay  the 
judgments  by  delivery  of  the  property  levied  on, 
at  an  agreed  price,  held  nut  without  considera- 
tion.—Urisbam  V.  Ward,  179  S.  W.  88». 

CONCLUSION. 

See  Pleading,  <9=38,  9. 

CONCLUSIVENESS. 

See  Criminal  Law,  <S=»1169;  Evidence,  <9=3265, 
383 ;  Judgment,  «=9822. 

CONDEMNATION. 

See  Ekninent  Domain. 

CONDITIONS. 

See  Deeds,  <g=>145-165. 

CONFESSION. 

Sp"  Orimlnnl  Law.  «=»517-535. 


CONFIRMATION. 

See  Judicial  Sales,  «=>31. 

CONFLICT. 

See  Courts,  <3=»247. 

CONFLICTING  DECISIONS. 

See  Courts,  <S=»231. 

CONFLICT  OF  LAWS. 

See  Corporations,  <6s»216:  Courts,  9=>487, 
511 ;  Death,  ®=>8 ;  Wills,  «=»70. 

CONNECTING  CARRIERS. 

See  Carriers,  «s»219. 

CONSENT. 

See  Courts,  <8=924,  25 ;   Criminal  Law,  «=3854. 

CONSIDERATION.      . 

See  Bills  and  Notes,  «=949.3,  518 ;  Compromise 
and  Settlement;  Fraudulent  Conveyances, 
<9=»300:   Principal  and  Surety,  <S=»35,  108. 

CONSOLIDATION. 

See  Action,  $=»57. 

CONSPIRACY. 

See  Criminal  Law,  «s»422-427 ;  Evidence,  «=» 
253,  260. 

n.  CRIMIlfAI.  SESPONSIBH.ITT. 
(B)  Proseontlon  and  Punishment. 

€=>48  (Ark.)  Evidence  held  to  make  question 
for  jury  as  to  conspiracy  between  defendant 
and  H.  to  attack  deceased  if  he  did  not  make  a 
satisfactory  explanation  regarding  alleged  de- 
famatory remarks.— Johnson  v.  State,  179  8.  W. 
361. 

«=»48  (Ky.)  Evidence  held  sufficient  to  justi- 
fy submission  of  the  issue  of  conspiracy  be^ 
tween  defendants,  accused  of  murder. — Wil- 
son V.  Commonwealth,  179  S.  W.  237. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topics. 
Amendment  of  statutes,  see  Statutes,  ®=>141. 
Enactment  of  statutes  in  general,  see  Statutes, 

«=>8V^-64. 
Partial  invalidity  of  statute,  see  Statutes,  €=> 

64. 
Subjects  and  titles  of  statutes,  see  Statutes,  ®=3 

105-123. 

n.   CONSTRUCTION.    OPTiRATTON, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL  PROVISIONS. 

(S=>30  (Ky.)  Const,  g  198,  authorizing  the  Gen- 
eral Assembly  to  enact  laws  to  prevent  com- 
binations to  depreciate  or  enhance  the  cost  of 
any  article  above  or  below  its  real  value,  is  not 
violative  of  the  federal  Constitution,  since  it  is 
not  self -executing. — Gay  v.  Brent,  179  S.  W. 
1051. 

®=>46  (Tenn.)  The  Supreme  Court,  although 
the  cause  can  be  decided  upon  other  grounds, 
will  determine  a  constitutional  question  made 
in  good  faith  and  relied  on ;  a  constitutional 
question  removing  the  cause  from  the  jurisdic- 
tion of  the  Court  of  Civil  Appeals,  under  Acts 
1907.  c.  82.— Memphis  St.  Ry.  Co.  v.  Rapid 
Transit  Co.,  179  S.  W.  G.S5. 
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9=348  (Ky.)  The  courts  will  DOt  declare  an 
act  unconstitational  unless  it  is  plainly  so,  and, 
in  case  of  doubt,  will  resolve  the  doubt  in 
favor  of  its  validity.— Dwiggins  Wire  Fence 
Co.  T.  Patterson,  179  S.  W.  224. 

HI.  DISTBIBUTION  OF  OOVERM. 

MEWTAI.  FOWEIW  AXV 

TVTKOnOJIB. 

(A)  IiCKtatatlT*  Poirera  aMt  Dalesaitlaa 
Thereof. 

«s>60  (Ark.)  Whether  a  statute  is  invalid  as 
deleeatiog  legislative  authority  depends  upon 
whether  the  power  to  make  the  law  is  delegat- 
ed or  whether  authority  as  to  its  execution  is 
delegated.-NaU  v.  Kelley,  179  S.  W.  486. 
9=>63  (Ark.)  A  special  statute  creating  a  road 
improvement  district  giving  the  improvement 
board  power  to  appoint  a  board  of  assessment 
held  not  invalid  as  constituting  a  delegation 
of  lenslative  authority.— Nail  v.  Kelley,  179  S. 
W.  486. 

9=963  (Tez.Civ.App^)  An  ordinance  of  a  city 
attem|>ting  to  except  bawdyhouses  from  the 
operation  of  a  general  statute  is  void,  since  the 
Ilegislature  cannot  delegate  its  power  to  ex- 
cept a  class  from  the  operation  of  a  general 
8tatute.--Coman  v.  Baker,  179  S.  W.  937. 

(B)  Judicial  Po^irers  and  Panetlons. 

9=>68  (Tenn.)  Whether  nonresident  merchants 
should  be  allowed  to  compete  for  local  trade  by 
employing  solicitors  without  paying  a  mer- 
chants license  fee  is  a  political  qaestion  for  the 
Legislature,  with  which  the  courts  have  no  oun- 
cem.— Lowenthal  v.  Underdown,  179  S.  W.  129. 

T.    FERBOICAZ.,    OIVZI.,    AND    FOI.rn> 
OAI.  BIGHTS. 

9=s>83  (Mo.App.)  A  judgment  for  alimony  is  a 
debt  barring  imprisanment  for  nonpayment 
thereof.— Francis  v.  Francis,  179  S.  W.  975. 
9:»83  (Tenn.)  The  issuance  of  a  writ  of  ne 
exeat  under  Shannon's  Code,  |  6246,  against 
a  nonresident,  held  not  an  imprisonment  for 
debt,  contrary  to  Const,  art.  1.  §  18.— Caugh- 
ron  T.  Stinespring,  179  S.  W.  102. 
9=>87  (Ky.)  The  state  has  power  to  regulate 
the  acquisition,   enjoyment,   and  disposition  of 

Eroperty  and  to  prevent  fraud,  and  police  regu- 
itions  are  not  invalid  because  they  may  in- 
cidentally affect  a  constitutional  right. — Dwig- 
gins  Wire  Fence  C!o.  t.  Patterson,  179  8.  W. 
224. 

The  Sales  in  Bulk  Act  (|  1-4,  enacted  to 
prevent  fraudulent  sales  and  to  protect  a 
merchant's  creditors,  is  not  invalid  as  an  un- 
reasonable interference  with  the  right  of  prop- 
erty.—Id. 

9=»88  (Tex.Civ.App.)  Provision  of  ordinance 
requiring  licensed  motor  bus  to  run  at  least 
•iz  hours  a  day,  and  making  it  unlawful  to 
operate  it  on  any  route  not  designated  by  its 
license  certificate,  held  not  in  derogation  of  the 
right  to  pursue  any  lawful  occupation. — Booth 
v.  City  of  Dallas,  179  S.  W.  301. 

VI.  VESTED   RIGHTS. 

9=>I02  (Ark.)  Justices  of  the  peace  held  to 
have  no  vested  right  to  fees  and  emoluments  of 
their  office,  and  Laws  1915,  p.  340,  establish- 
ing municipal  courts,  is  not  void  as  impairing 
vested  rights.— State  v.  Woodruff,  179  S.  W. 
813. 

JX.  PIUVII.EGES   OB   IMMinnTIES, 
ANI}  CLASS  I.EGISI.ATIOH. 

«=3206  (Ky.)  Ky.  St  l§  4226,  4230a,  imposing 
tt  tax  on  premiums  collected  by  life  companies, 
and  authorizing  the  collection  of  the  tax  after 
Buch  a  company  has  voluntarily  ceased  to  d« 
business  in  the  state,  are  not  in  violation  of  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion.— Washington  Life  Ins.  Co.  v.  Common- 
wealth, 179  S.  W.  691. 


9s>207  (Tex.Cr.App.)  An  ordinance  regulating 
the  use  of  jitneys  held  not  class  legislation  in 
violation  of  Const.  U.  S.  Amend.  14,  though  it 
did  not  apply  to  the  street  car  system  and  other 
automobiles  or  vehicles  carryini;  passengers  for 
hire.— Ex  parte  Bogle,  179  S.  W.  1193. 
^=>208  (Tenn.)  AcU  1915^  c.  60.  reguUtinK 
jitneys  as  common  carriers,  is  not  violative  <X 
constitutional  rights,  as  creating  an  arbitrary 
classification  between  jitneys  and  privatdy 
owned  automobiles.— City  of  Memphis  T.  State, 
170  S.  W.  631. 

Acts  1915,  c.  60,  is  not  violative  of  the  Con- 
stitution, as  making  an  arbitrary  classification 
between  jitney  busses  and  street  railway  cars, 
since  the  jitney  runs  upon  no  track,  and  is 
less  substantial  and  more  dangerous  than  the 
street  car. — Id. 

Act  1915,  c.  60,  is  not  violative  of  the  C<hi- 
stitution,  in  making  an  arbitrary  classification 
between  jitneys  and  taxicabs;  the  conditions 
of  operation  being  so  different  as  to  afford  a 
valid  basis  for  classification  of  either. — Id. 

Under  the  constitutional  provisions  prohibit- 
ing class  legislation,  it  is  not  sufficient,  to  in- 
validate a  statute,  merely  to  show  points  of 
similarity  in  the  thing  classified  and  thing  ex- 
cluded ;  but  it  must  be  shown  that  the  classifi- 
cation is  unreasonable  and  impracticable. — Id. 
^=>208  (Tex.Cr.App.)  An  ordinance  regulating 
the  use  of  jitneys  held  not  class  legislation,  in 
violation  of  Const,  art.  1,  i  S,  though  it  did  not 
apply  to  the  street  car  system  and  other  au- 
tomobiles or  vehicles  carryine  passengers  for 
hire.— Ex  parte  Bogle,  170  S.  W.  1193. 
9=>208  (Tez.C;iv.App.)  The  Legislature  may 
classify  persona  or  subjects  for  taxation  or 
regulation  which  right  includes  the  right  to 
exempt;  the  test  being  whether  it  operates 
equally  and  uniformly  upon  all  persons  in  the 
class.— Booth  y.  City  of  Dallas,  179  S.  W.  301. 

X.  EQ1TAI.  PROTECTIOir  OF  I.A\ir8. 

<g=92l  I  (Tenn.)  Under  Const.  U.  B.  Amend.  14. 
and  Const.  Tenn.  art.  1,  i  8,  and  article  11,  t 
8,  the  same  rules  will  be  applied  to  classifi- 
cations as  to  the  dassiflcations  made  in  legis- 
lative enactments,  so  that  the  basis  for  a  classi- 
fication must  be  natural,  and  not  arbitrary  or 
capricious.— City  of  Memphis  v.  State,  179  S. 
W.  631. 

«=>229  (Ky.)  Ky.  St  «  4226,  4230a,  imporin« 
a  tax  on  premiums  collected  by  life  companies 
and  authorizing  the  collection  of  the  tax  after 
sccb  a  company  has  voluntarily  ceased  to  do 
business  in  the  state,  are  not  in  violation  of 
the  fourteenth  amendment  to  the  federal  Con- 
stitntion.— Washington  Life  Ins.  Co.  v.  Com- 
monwealth, 179  S.  W.  591. 

€=>240  (Ky.)  The  Bulk  Sales  Act,  ||  1-4,  ap- 
plying only  to  merchants,  held  not  discrimina- 
tory within  the  fourteenth  amendment  to  the 
federal  Constitution  or  any  provision  of  the 
Kentucky  Constitution.— Dwigeins  Wire  Fence 
Co.  V.  Patterson,  179  S.  W.  224. 

iS=>240  (Ky.)  Ky.  St.  »  3915-3921,  prohibit- 
ing combines  or  pools  to  regulate  or  fix  prices 
of  any  kind  of  commodity,  held  not  unconstitu- 
tional as  being  discriminatory. — Oay  y.  Brent, 
179  S.  W.  1061. 

«=324i  (Tenn.)  Acts  1915,  c.  60,  regulating  jit- 
neys as  common  carriers,  is  not  violative  of 
constitutional  rights,  as  creating  an  arbittaty 
classification  between  jitneys  and  privatdy 
owned  automobiles. — City  of  Memphis  t.  Stat^ 
170  S.  W.   631. 

Acts  1915,  c.  60,  is  not  violative  of  the  Con- 
stitution, as  making  an  arbitrary  classification 
between  jitney  busses  and  street  railway  cars, 
since  the  jitney  runs  upon  no  track,  and  is  less 
substantial  and  more  dangerous  than  the  street 
car. — Id. 

Acts  1916,  c.  60,  is  not  violative  of  the  Con- 
stitution, in  making  an  arbitrary  classification 
bt'tween  jitneys  and  taxicabs;  the  conditions  of 
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operation  beinf  so  different  as  to  afford  a  ralid 
basis  for  classification  of  either. — Id. 

XI.  DtHB  PSOCESS  OF  X.AW. 

<rs>283  (Ky.)  Kj.  St  fS  4226,  4230a,  imposing 
a  tax  on  premiums  collected  by  life  companies, 
and  authorizing  the  coIlecti<»  of  the  tax  after 
Biich  a  company  has  voluntarily  ceased  to  do 
Ini^esR  in  the  state,  are  not  in  Ti<^tion  of  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion.—Washington  Life  Ins.  Co.  v.  Common- 
wealth, 179  S.  W.  691. 

«=»290  (Ky.)  Ky.  St.  i  3643,  providing  for 
local  assessments  for  street  improvements,  held 
not  to  deprive  one  of  property  without  due  pro- 
cess of  law.— Yogt  T.  City  of  Oakdale,  179  S. 
W.  1087. 

«=>296  (Ky.)  Ky.  St.  i  3941a,  authoriring  com- 
binatioo  to  pool  crops  of  wheat  and  tobacco 
held  void,  as  violating  the  fourteenth  amend- 
ment of  the  federal  Constitution,  notwithstand- 
ing it  is  construed  in  connection  with  Const.  § 
198,  and  Ky.  St.  i{  3915-3921.— Qay  v.  Brent, 
179  S.  W.  1051. 

CONSTRUCTION. 

See  Contracts,  e=147,  169;  Deeds,  e=)100, 
101,  143 ;  Indemnity,  ®=36 ;  Insurance,  9=> 
146;  Pleading,  e=34;  Statutes,  iS=>181- 
241;  Trial,  «s»296,  343,  365;  Wills,  <S=> 
439-692. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  «=9llO. 


CONTEMPT. 

and  Client,  «=»49; 


Habeas  C^or- 


See  Attorne] 
pus,  9=>8o. 

n.  POWER  TO  pmnsH,  Am*  pbo- 

OEEDINOS  THEREFOR. 

<=»52  (Ark.)  An  attorney's  contempt  in  at- 
tempting to  deceive  the  court  by  a  false  waiv- 
er of  service,  being  one  committed  within  the 
presence  of  the  court,  the  written  charge  made 
upon  the  record,  of  which  the  attorney  was 
notified  and  given  an  opportunity  to  answer,  is 
sufficient.- Dickerson  v.  State,  179  S.  W.  324. 

CONTEST. 

See  Elections,  «=»269-299. 

CONTINUANCL 

See  Criminal  Law,  «33689-60e,  llSl. 

$=326  (Tex.Civ.App.)  Denial  of  continuance 
held  not  error,  where  no  diligence  to  procure 
the  absent  witnesses  was  shown,  though  the  ad- 
verse party  did  not  comply,  until  the  case  was 
called  for  trial,  with  an  order  requiring  a  bond 
for  costs.— Etheridge  v.  Campbell,  179  S.  W. 
1144. 

«=>30  (Tex.Civ.App.)  Where  defendants  in  a 
foreclosure  suit  were  not  surprised  or  misled 
by  a  trial  amendment  correcting  a  misdescrip- 
tion of  the  note  as  to  date  and  amount,  it  was 
not  error  to  refuse  to  permit  them  to  withdraw 
tbeir  announcement  of  ready  for  trial  and  grant 
R  continuance.— Memphis  Cotton  Oil  Co.  v.  Gist, 
179  S.  W.  1090. 

CONTRACTS. 

See  Adoption ;  Alteration  of  Instruments ;  As- 
signments ;  Bailment ;  Bill»  and  Notes ; 
Boundaries,  €s>46;  Breach  of  Marriage  Prom- 
ise; Cancellation  of  instruments;  Chattel 
Mortgagee;  Compromise  and  Settlement;  Con- 
tribution ;  Corporations,  «s»447-482,  667 ; 
Counties,  ^=»114 ;  Covenants ;  Customs  and 
Usages ;  Damages,  «=>23,  175 ;  Deeds ;  Evi- 
dence. <8=».S97-462;    Fixtures;    Frauds,  Stat- 


ute of;  Guaranty;  Husband  and  Wife,  4=> 
87;  Indemnity;  Infants,  ®=>57,  58;  Insur- 
ance, €s>74 ;  Joint  Adventures ;  Landlord 
and  Tenant:  Limitation  of  Actions,  $=»46; 
Mechanics'  Liens;  Money  Received;  Mort- 
gaees;  Municipal  Corporations,  €=226-247, 
852-366,  446;  Novation;  Partnership;  Pat- 
ents, ®=>211 ;  Payment ;  Reformation  of  In- 
strummts ;  Sales ;  Subscriptions ;  United 
States,  4=974;  Usury;  Vendor  and  Par- 
chaser. 

I.   REQUISITES   AND  VAIJDITT. 
(A)  Rmtiire  and  Basentlala  in  General. 

4=3 10  (Ark.)  A  contract  providing  that  one 
party  shall  pay  purchase  money  for  real  estate 
as  it  matures  by  the  terms  of  the  contract,  and 
that  the  other  party  shall  execute  deeds  for  the 
land  at  a  rate  stipulated  in  the  contract,  is  not 
void  for  want  of  mutuality.— Federal  Realty  Co. 
v.  Evins,  179  S.  W.  344. 

4=9 10  (Tex.Civ.App.)  Warranty  executed  by 
seller  without  knowledge  and  consent  of  buyers 
held  to  have  no  binding  effect— Bolt  v.  State 
Savings  Bank  of  Manchester,  Iowa,  179  S.  W. 
1119. 

(B)   Validity  of  Assent. 

4=394  (Tex.Civ.App.)  Defendant's  statement  to 
plaintiff  upon  assignment  of  contract  held  mere- 
ly the  expression  of  an  opinion  on  a  question 
of  law  upon  which  plaintiff-  did  not  rely,  and 
plaintiff  could  not  rescind  his  contract  vri th  de- 
fendant—Kinchen  V.  Austin,  179  S.  W.  024. 

(F)  Lesalltr  of   Objeet   and   of  Consider- 
ation. 

4=9 1 08  (Ky.)  An  advertising  popularity  con- 
test, based  on  deceitful  methods  in  counting 
votes,  making  nominations,  etc.,  is  fraudulent, 
and  a  contract  based  thereon  is  against  public 
policy. — American  Mfg.  Co.  v.  Crittenden  Rec- 
ord-Press, 179  S.  W.  456. 

4=3ll6  (Ky.)  Executory  contract  to  suppress 
competition  u  the  purchase  and  sale  of  blue- 
grass  seed,  held  unenforceable  as  being  in  re- 
straint of  trade,  unaffected  by  Const  §  198,  or 
Ky.  St  a  3915-3921.— Gay  v.  Brent,  179  S.  W. 
1051. 

4=9 1 28  (Tex.Civ.App.)  An  agreement  by  a  cred- 
itor who  bad  charged  the  debtor  with  crime 
to  receive  the  amount  of  the  debt  and  stop 
prosecution  would  be  illegal  and  void.— 
Western  Union  Telegraph  Co.  v.  Smith,  179 
S.  W.  548. 

XL  0OK8TRVGTION  AND  OPERA- 
TION. 

(A)   General  Rules  of  Ooastmctloa. 

4=3 1 47  (Mo.App.)  A  contract  must  be  con- 
strued as  a  whole,  regarding  its  general  tenure 
and  purpose,  and  giving  rational  effect  if  possi- 
ble, to  all  of  its  provisions. — Watkins  v.  Don- 
nell,  179  S.  W.  980. 

4=3 1 69  (Mo.App.)  A  contract  is  to  be  read  in 
the  light  of  the  surrounding  circumstances,  in 
order,  if  necessary,  to  more  perfectly  reach  the 
understanding  and  intention  of  the  parties. — Le- 
maire  v.  Strassberger  Conservatories  of  Music 
Co.,  17»  S.  W.  959. 

V.   PERFORMANCE  OR  BREACH. 

4=>278  (Ark.)  Where  defendant  entered  into 
contract  with  plaintiff  imposing  obligations  up- 
on plaintiff  and  conferring  certain  rights,  he 
cannot  insist  upon  the  enforcement  of  his  rights 
without  performing  his  obligations.— Federal 
Realty  Co.  v.  Evins,  179  S.  W.  344. 
4=3303  (Ark.)  Provision  in  .a  contract  reviving 
a  previous  contract,  and  providing  that  the 
bondsmen  thereunder  shall  be  sufficient  without 
the  furnishing  of  any  new  or  additional  l>ond. 
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held  to  jastify  refusal  of  defendant  to  perform 
upon  withdrawal  of  plaintiff's  bondsmen. — J.  R. 
Wa\liins  Medical  Co.  v.  Haynea,  179  S.  W.  340. 
®=>3I7  (Mo.App.)  Forfeitures  are  not  favored, 
and  are  to  be  avoided,  rather  than  created  by 
construction.— Stout  v.  Missouri  Fidelity  &  Cas- 
ualty Co.,  179  S.  W.  993. 

^=»3 1 9  (Mo.App.)  Correspondence  school  which 
failed  to  furnish  defendant  instruction  papers 
in  a  course  of  electrical  engineering,  as  con- 
tracted, could  not  recover  payment  for  the  course, 
—international  Text-Book  Co.  v.  Hchwickrath, 
179  S.  W.  723. 

VI.  AOTZOMS  FOB  BBEAOH. 

^=»328  (Mo.App.)  In  action  for  damages  for 
breach  of  written  contract  concerning  the  as- 
sets and  business  management  of  a  corpora- 
tion, entitling  plaintitf  to  purchase  defendant's 
interest,  defendant,  after  breach,  could  not  de- 
fend on  the  ground  that  plaintiff  would  not 
have  found  a  purchaser. — Powell  t.  Batchelor, 
179  8.  W.  751. 

4=»332  (Tez.CiT.App.)  In  absence  of  exception, 
petition  in  action  by  contractor  held  to  au- 
thorize charge  and  verdict  either  jpon  quantum 
meruit  or  for  balance  of  contract  price. — King 
V.  Collins,  179  S.  W.  899. 
^=»349  (Mo.App.)  In  action  for  breach  of  con- 
tract concerning  the  assets  and  management 
of  a  corporation,  held,  in  view  of  the  contract's 
release  of  plaintiff  from  liability  for  representa- 
tions to  defendant,  that  evidence  thereof  was 
inadmissible.— Powell  v.  Batchelor,  179  S.  W. 
751. 

CONTRADICTION. 

See  Appeal  and  Error,  4s»667 ;  Witnesses,  «=» 
405. 

CONTRIBUTION. 

See  Tenancy  in  Common,  4=929. 

^^5  (Ky.)  Where  a  telephone  lineman  was 
electrocuted  through  the  negligence  of  the  tele- 
phone company  and  a  light  company,  no  con- 
tribution can  be  enforced  between  the  wrong- 
doers ;  their  negligence  being  concurrent. — Cum- 
berland Telephone  &  Telegraph  Co.  v.  Mayfield 
Water  &  Light  Co.,  179  S.  W.  388. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  <S=968,  83,  122,  141. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Assignments ;  Chattel  Mortgages ;  (Corpora- 
tions, 41=9437;    l)eeds;    Mortgages. 

CORPORATIONS. 

See  Banks  and  Banking;  Beneficial  Associa- 
tions; Building  and  Loan  Associations.  €=> 
4:  Carriers;  Citizens, '®=»2 ;  Commerce,  €=a 
40,80;  fclectricity;  Evidence,  e=>3r)2,  459 ; 
Executors  and  Administrators,  «=»1G4,  167 ; 
Uas;  Injunction,  ®:»64-67 ;  Insurance;  Lim- 
itation of  Actions,  4=>121;  Mines  and  Miner- 
als, &=>10'-);  Municipal  Corporations;  Uail- 
roads  ;  Street  Railroads ;  Taxation,  9=9ll3, 
169,  387;    Telegraphs  and  Telephones. 

I.   INCORPORATION  AND  ORGANIZA- 
TION. 

<e=>l3  (Tenn.)  Rev.  St.  Me.  1903,  c.  47,  g  6. 
merely  limits  the  right  of  corporations  of 
Maine  to  do  business  in  states  whose  laws  also 
permit  their  operation,  and  is  not  void  as  cre- 
ating a  corporation  in  one  state  for  operation 
wholly  wHbin  another. — Sullivan  v.  Farnswortb, 
179  S.  W.  817. 


n.  COBPOBATE  EZI8TENOE  AND 
FRANCHISE. 

*=934  (Ky.)  Person  execating  otdigation  to  cor- 
|K>ration  held  not  entitled  to  deny  corporate 
existence.— Yellow  Chief  Coal  Co.'s  Trustee  t. 
.Tohnson,  179  S.  W.  599;  Same  v.  Preston.  Id. 
C02. 

IT.  OAPITAX,  STOCK,  AND  DIVI- 
DENDS. 

(O  laane  of  Cvrtlflcaitea. 

4=395  (Ky.)  A  provision  on  the  face  of  a  cer- 
tificate of  preferred  stork  that  it  bore  interest 
at  the  rate  of  7  per  cent,  did  not  reqnire  its  con- 
struction as  a  certificate  of  indebtedness  rather 
than  of  stock. — Smith  v.  Southern  Foundry  Co., 
179  S.  W.  205. 

(D)  Tra>afer  o<  Share*. 

4=3)43  (Tex.CiT.App.)  The  transfer  of  the  cap- 
ital stock  of  a  railroad  does  not  operate  ipso 
facto  as  a  transfer  of  the  physical  properties 
thereof. — Continental  Trust  Co.  v.  Brown,  179 
S.  W.  939. 

(B)  Interest,   Dlvidenda,  ana   Tiayr   Stoeic 

4=>I52  (Ky.)  Dividends  are  payable  from  the 
profits  and  surplus  funds  of  a  corporation  as 
the  directors,  in  the  exercise  of  a  sound  dis- 
cretion, declare,  with  which  discretion  the  courts 
will  not  interfere  except  for  the  directors'  bad 
faith  or  willful  abuse. — Smith  v.  Southern 
Foundry  Co.,  179  S.  W.  206. 
€=s>l56  (Ky.)  Where  directors  declare  a  divi- 
dend, or  where  the  company  has  earned  profits 
and  the  directors  wrongfully' refuse  to  declare 
a  dividend,  a  preferred  stockholder  occupies  the 
position  of  a  corporate  creditor  to  the  extent  of 
the  accumulated  profits  due  him.— Smith  t. 
Southern  IToundry  Co.,  179  S.  W.  205. 

V.   MEMBERS   AND   STOCKHOi:j>ERS. 

(A)  RlKhts  and  LInbllltlea  as  to  Cor- 
voration. 

4=>I70  (Ky.)  The  charter  and  the  recitals  of  a 

preferred  stock  certificate  must  be  construed 
with  the  statutory  law  to  determine  whether  the 
holder  was  a  creditor  or  a  stockholder. — Smith 
V.  Southern  Foundry  Co.,  179  S.  W.  205. 

Holder  of  a  certificate  of  preferred  stock 
which  on  its  face  carried  interest  in  the  way  of 
dividends  at  the  rate  of  7  per  ceit.,  with  a 
provision  for  progressive  redemption,  held  a 
stockholder,  and  not  a  creditor,  of  the  corpora- 
tion.—Id. 

4=>I78  (Ky.)  Except  as  to  preference  in  divi- 
dends and  distribution  of  assets,  when  author^ 
ized  by  statute,  the  holders  of  common  and  pre- 
ferred stock  have  the  same  rights  and  are  un- 
der the  same  liabilities. — Smith  v.  Southern 
Foundry  Co.,  179  8.  W.  205. 

(D)  Llabllltr  <or  Corporate  Debts   and 
Aotit. 

4=»2I6  (Tenn.)  So  far  as  not  penal,  courts  of 
Tennessee  will  enforce  laws  of  another  state 
creating  a  liability  on  the  part  of  a  single 
stockholder  for  the  unpaid  balance  of  his  stock. 
although  Tennessee  laws  reqnire  that  all  hold- 
ers of  unpaid  stock  shall  be  made  parties. — 
Sullivan  v.  Farnswortb,  179  S.  W.  317. 
®=>228  (Tenn.)  Holder  of  corporation  stock  is 
liable  for  interest  on  unpaid  balance  from  day 
he  receives  stock,  olthough  he  is  not  liable  for 
interest  on  any  amount  in  excess  of  unpaid  bal- 
ance, since  such  liability  is  penal. — Sullivan  t. 
Farnswortb,  179  S.  W.  317. 
4=9243  (Tenn.)  One  who  receipts  for.  accepts, 
and  holds  stock  certificates  is  liable  for  the  un- 
paid balance  thereon,  although  he  never  for- 
mally subscribed  for  the  stock. — Sullivan  v. 
Farnswortb,  179  S.  W.  317. 

Actual  taking  of  shares  of  stock  will  support 
an  action  under  a,  statute  giving  an  action  for 


1223 


INDBX-DIQEST 


OorroboratlmK 


recovering   the   unpaid    balance   on   the    stoclc 

only  in  case  of  "subscription  to  or  agreement 
for"  the  stock. — Id. 

TH.   COBPORATE  POWEB8  AKB 
I.IAJBIUTIE8. 

(A)  Bxtent  and  Bzerolae  of  Poirera  Im 
Oeaeral. 

«=»374  (Arlc.)  Powers  essential  to  those  ex- 
pressly granted  are  necessarily  implied. — Gregg 
▼.  Little  Rock  Chamber  of  Commerce,  179  S.  W. 
668. 

4s»388  (Ky.)  Person  executing  obligation  to 
corporation  held  not  entitled  to  deny  corporate 
power  to  contract,  unless  contract  be  express- 
ly forbidden  by  law.— Yellow  Chief  Coal  Co.'s 
Trustee  v.  Johnson,  179  S.  W.  699. 

(B)  Representation  of  Corporation  by  Of- 
■eera  and  Aarenta. 

4=s>425  (Tex.CiT.App.)  When  officers  of  a  cor- 
poration make  a  contract  for  it,  which  inures  to 
Its  benefit,  and  the  results  are  enjoyed  by  it, 
it  is  estopped  to  deny  the  officers'  authority  to 
make  tlie  contract.— Bankers'  Trust  Co.  of 
Amarillo  t.  Cooper,  Merrill  &  Lumpkin,  179  S. 
W.  641. 

«=s>426  (Tex.Civ.App.)  After  rights  of  attor- 
neys to  compensation  for  services  performed 
for  a  corporation  have  accrued,  it  cannot  avoid 
liability  by  placing  the  matter  of  disbursing 
funds  and  employing  attorneys  in  the  hands  of 
a  tinancs  committee. — Bunkers'  Trust  Co.  of 
Amarillo  v.  Cooper,  Merrill  &  Lnmpkin,  179 
S.  W.  541. 

«s>432  (Tex.CiT.App.)  Authority  of  a  corpora- 
tion's president  to  employ  an  attorney  can  be 
presumed  where  its  directors  thereafter  meet 
and  confer  with  the  attorney  on  legal  matters. 
—Bankers'  Trust  Co.  of  Amarillo  v.  Cooper, 
MerriU  &  Lumpkin,  179  S.  W.  641. 

(C)  Property  and  Conveyaaoea. 

^s>437  (Ky.)  Conveyance  to  corporation  held 
valid  as  between  the  parties,  though  made  be? 
fore  organi2ation  of  the  corporation  was  com- 
plete.^^ellow  Chief  Coal  Co.'s  Trustee  v.  John- 
son, 179  ».  W.  599;   Same  v.  Preston,  Id.  602. 

(D)  Contraeta  and  Indebtedneaa. 

4=>447  (Ark.)  The  power  of  a  corporation  to 
contract  is  restricted  to  the  purposes  for  which 
it  is  created. — Gregg  v.  Little  Rock  Chamber  of 
Commerce,  179  S.  W.  658. 

Little  Rock  Chamber  of  Commerce,  incorpo- 
rated under  Kirby's  Dig.,  §§  937-943,  in  view  of 
the  provisions  of  its  constitution  and  by-laws, 
held  not  to  exceed  its  powers  by  aiding  naviga- 
tion of  river  to  Memphis,  with  a  view  to  lower- 
ing freight  rates. — Id. 

€=»480(A  (Mo.App.)  Where  a  corporate  bond 
secured  by  a  mortgage  aptly  incorporated  the 
provision  of  the  mortgage  regarding  acceleration 
of  the  maturity  of  the  debt  at  the  trustee's  elec- 
tion for.  default  in  the  payment  of  interest,  etc., 
a  purchaser  of  such  bond  took  with  notice  of 
the  provisions  of  the  mortgage  duly  recorded.— 
Brinsmade  v.  Johnson,  179  S.  W.  967. 
^=»482  (Mo.App.)  Promissory  note  or  bond  se- 
cured by  deed  of  trust  containing  provisions  au- 
thorizing foreclosure  for  default  in  payment  of 
interest,  making  no  reference  to  the  deed  to  in- 
corporate such  provision,  does  not  mature  the 
bond,  but  only  the  indebtedness  for  foreclosure; 
but  it  is  otherwise  wliere  the  bond  incorporates 
the  mortgage  provision.— Brinsmade  v.  Johnson, 
179  S.  W.  967. 

vm.  nrsoLVEircT  Ain>  beoeivers. 

4=9553  (Tex.Civ.App.)  That  the  managers  of  a 
corporation  notified  its  creditors  that  the  cor- 
poration would  become  insolvent  if  they  should 


foreclose  held  not  to  constitute  collusion  for 
the  purpose  of  covering  up  the  debts  of  the  cor- 
poration by  the  appointment  of  a  receiver. — 
Hart-Parr  Co.  v.  Alvin-Japanese  Nursery  Co., 
179  S.  W.  697. 

«=»553  (Tex.Civ.App.)  The  mere  fact  that  a  cor- 
poration is  insolvent  is  not  sufficient  ground  for 
the  appointment  of  a  receiver  therefor,  without 
a  showing  of  some  equity  in  favor  of  complain- 
ants.- Continental  Trust  Co.  v.  Brown,  179  S. 
W.  939. 

The  fact  that  the  creditor  of  a  corporation  at- 
tempts to  assert  an  unjnst  debt  and  to  charge 
usury  does  not  justify  the  appointment  of  a  re- 
ceiver.— Id. 

€=>557  (Tex.CST.App.)  Petition  for  appointment 
of  receiver  held  to  state  a  cause  of  action  under 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  2128, 
authorizing  such  appointment  where  defendant 
corporation  is  in  imminent  danger  of  insolvency. 
—Hart-Parr  Co.  v.  Alvin-Japanese  Nursery  Co., 
179  S.  W.  697. 

In  proceedings  for  the  appointment  of  a  re- 
ceiver for  a  corporation,  on  the  verge  of  insol- 
vency, petition  held  not  to  show  that  certain 
creditors  were  attempting  to  hinder  the  collec- 
tion of  debts  of  others.- Id. 

$=»565  (Mo.App.)  Claim  against  receiver  of 
manufacturing  corporation  by  sales  agent  for 
breach  of  his  contract  of  employment  held  ant- 
ficient.— Wfitkins  v.  Donnell.  1'79  S.  W.  980. 
®=>566  (Ky.)  Person  conveying  land  to  corpora- 
tion for  mortgage  bonds  held  not  entitled  to 
priority  over  creditors  and  other  bondholders 
because  more  bonds  were  issued  than  were  nec- 
essary to  pay  for  land.— Yellow  Chief  Coal  Co.'s 
Trustee  v.  Johnson,  179  S.  W.  599;  Same  v. 
Preston,  Id.  602. 

Xn.  FOREIGN  CORPORATIONS. 

^=>642  (Mo.App.)  Conduct  of  sales  agency  in 
South  Carolina  for  a  Missouri  manufacturing 
corporation  by  an  agent  as  such  was  unlawful 
for  him,  unless  the  Missouri  corporation  com- 
plied with  South  Carolina  law  relating  to  for- 
eign corporations  doing  business. — Watkins  t. 
Donnell.  179  S.  W.  980. 

Missouri  company  could  appoint  agent  in  Mis- 
souri for  transaction  of  its  business  in  South 
Carolina  without  complying  with  that  state's 
laws  relative  to  the  doing  of  business  by  foreign 
cori>oratlons. — Id. 

^:»657  (Mo.App.)  Where  a  Missouri  corpora- 
tion appointed  a  South  Carolina  sales  agent,  the 
company's  subsequent  failure  to  comply  with 
the  laws  of  that  state  regulating  the  doing  ot 
business  by  foreign  corporations  did  not  render 
the  contract  of  appointment  void  ab  initio. — 
Watkins  v.  Donnell,  179  S.  W.  980. 

Missouri  corporation,  which,  after  appointing 
South  Carolina  sales  agent,  failed  to  comply 
with  that  state's  laws  relative  to  doing  business 
by  foreign  corporations,  thus  rendering  the 
agent's  contract  impossible  of  performance,  be- 
came liable  for  breach. — Id. 

4=>657  (Tex.CiVwApp.)  A  foreign  corporation 
can  incur  liability  on  a  contract  of  employ- 
ment of  an  attorney  made  in  the  state,  before 
it  obtains  a  permit  to  do  business  in  the  state. 
— Bankers'  Trust  Co.  of  Amarillo  v.  Cooper. 
MerriU  &  Lumpkin,  179  S.  W.  541. 


CORPUS  DELICTI. 

See  Criminal  Law,  €=9535 ;  Homicide,  «=»22& 

CORROBORATION. 

See  Criminal  Law,  €=>510,  511,  534,  536 ;  Wit- 
nesses, €=9414. 
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COSTS. 

See  Guardian  and  Ward,  <8=9l62 ;   Partnership, 
«s»346. 

Z.  MATURE,  OROmniS.  AKD  EXTENT 
or  BIGHT  IN   OENEBAI.. 

<=>32  (Tejc.Civ.App.)  Where  defendant  recov- 
ered both  in  respect  to  the  general  partnership 
set  up  by  plaintiff  and  the  special  partnership 
set  up  by  himself,  he  was  entitled  to  recover  all 
costs,  though  plaintiff  recovered  seine  items  in 
controversy  in  the  accounting. — Hall  v.  Ray, 
179  S.  W.  1135. 

4=>42  (Mo.App.)  Under  the  statute,  offer  of 
judgment  in  an  action  for  breach  of  a  contract 
for  services  in  an  am&unt  equal  to  that  recov- 
ered stopped  the  running  of  costs  against  de- 
fendant from  the  time  of  the  offer. — Leraaire  v. 
Strassbcrger  Cionservatories  of  Music  Co.,  179 
S.  W.  950. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNTIES. 

See  Eminent  Domain,  9=»75;    Judges,  4=>22; 
Municipal  Corporations;   Officers,  $s>100. 

n.   GOVERNMENT  AND  OFnOERJB. 
(C)   Conntr    Board. 

€=»S7  (Ky.)  The  order  of  a  county's  fiscal  court 
fixing  salary  and  compensation  of  officers  can- 
not be  collaterally  attacked.— Hurt  v.  Morgan 
County,  179  S.  W.  256. 

m.  PROPERTT.  OONTRACTS.  AND 
UABUJTIES. 

(B)  Contracts. 

4s»ll4  (Ark.)  Claim  of  attorneys,  under  order 
of  county  judge  appointing  them  special  coun- 
sel for  county  to  defend  suits  to  restrain  erec- 
tion of  nevr  courthouse,  held  to  be  dismissed. 
(Affirmed  by  divided  court)— Oglesby  v.  Ft. 
Smith  District  of  Sebastian  County,  179  S.  W. 
178,  1199. 

(O)  CooBtr    Bzpenaea    anA    Gbarvee    and 
atatatory  Uabilltlea. 

«8=>I39  (Ark.)  Under  Kirby's  Dig.  |{  990,  7183, 
held,  that  county  was  not  liable  to  sheriff  and 
circuit  clerk  for  mileage  service,  fees,  etc.,  in 
prosecutions  in  name  of  state  against  railroad 
lor  the  penalty  imposed  by  Acts  1911,  p.  11.— 
Chicot  County  t.  Matthews,  179  S.  W.  1002. 

TV.    FISCAXi    MANAOEBCENT.    PTTBLIO 

DEBT.   SECURITIES,  AND 

TAXATION. 

$=>I65  (Ark.)  Where  the  county  court  has  made 
an  appropriation,  though  not  a  sufficiently  lari^ 
one  to  discbarge  all  expenditures  for  bridge  pur- 
poses, warrnnts  issued  for  bridge  purposes  are 
not  void.— Watkins  v.  Finger,  179  S.  W.  653. 
4=>I90  (Tenn.)  Act  1915,  providing  salary  for 
judge  of  the  juvenile  court  held  not  invalid  for 
violating  Const,  art.  2,  §  29,  limiting  levy  of 
taxes  to  county  purposes.— State  v.  Brown,  179 
S.  W.  321. 

4=3 1 96  (Ark.)  After  county  warrants  have  been 
accepted  by  the  treasurer,  held  that  under  Kir- 
by's Dig.  S§  1166,  1169,  taxpayers  cannot  se- 
cure cancellation;  it  appearing  that  the  war- 
rants were  only  voidable  in  part. — Watkina  t. 
Finger,  179  S.  W.  653. 

COUNTY  BOARDS. 

See  Counties,  «=>67,  114. 

COUNTY  COURTS. 

See  Courts,  <S=3l84,  186. 


COURTS. 

See  Appeal  and  Rrror,  «=9l85,  403 ;  Oonatita- 
tional  Law,  9=9 102 ;  Contempt ;  Corpora- 
tions, <S=»216;  Criminal  Law,  «8=>84,  87; 
Divorce,  <S=>e2;  Equity,  «s»39;  Eiccotors 
and  Administrators,  <S==>il ;  Intents,  «s>18; 
Injunction,  ^=3164;  Judges;  Judgment,  4=* 
17 ;  Justices  of  the  Peuce ;  Removal  of  Gan*- 
es;   Statutes,  <S=s>8Vi,  64. 

I.  NATURE,  EXTENT.  AND  EXERCISE 
OF  JURISDICTION  IN  OENERAI.. 

4=»7  (Tenn.)  Right  of  action  for  wrongful  deadi 
held  transitory,  and,  with  certain  exceptiona, 
ordinarily  enforceable  wherever  defendant  may 
be  found.— Howard  v.  Nashville,  C.  &  St.  L.  Ry. 
Co.,  179  S.  W.  380. 

C=>24  (Tex.Civ.App.)  Jurisdiction  of  the  sub- 
ject-matter cannot  be  conferred  by  the  consent 
of  parties-^Josey  t.  Masters,  179  S.  W.  1134. 
€s>2S  (Tez.CivJ)Lpp.)  Where  the  court  haa  ju- 
risdiction of  the  subject-matter,  the  parties  may 
by  consent  confer  jurisdiction  over  their  persons. 
— Josey  V.  Masters,  179  S.  W.  1134.      . 

n.  E8TABI.I8HMENT,    ORGANIZA- 
TION. AND  PROCEDURE  IN 
GENERAL 

(C)  Rnles  of  Coart  and   Condnet  of  Baal- 

nesB. 

^=378  (Tex.Cr.App.)  The  Constitution  and 
laws  authorize  the  Supreme  Court  to  adopt 
rules  for  the  government  of  all  the  courts  of 
the  state,  and  such  rules  govern  when  not  in 
ciiuilict  with  statute.- Vinson  t.  State,  179  S. 
W.  574. 

(D)  Rolea      of      Decision,      Adjndlcatloaa, 

Opinlona,   and    Recorda. 

®=>M6  (Ark.)  A  conrt  may  amend  its  record 
nunc  pro  tunc  at  a  subsequent  term  upon  clear 
oral  testimony  alone.— Bottoms  j.  Borah,  179 
S.  W.  996. 

rv.  COURTS  OF  I.IMITED  OR  INFERI- 
OR JURISDICTION. 

®=>I84  (Ark.)  A  county  conrt  could  only  make 
a  valid  order  in  term  time  at  the  county  seat, 
so  that  no  order  could  be  made  at  another  point 
in  the  county  where  the  court  was  not  legally  in 
session.— Bottoms  v.  Borah,  179  S.  W.  996. 
<S=3l85  (Ark.)  Under  Acts  1901,  p.  143,  divid- 
ing a  county  into  two  judicial  districts,  in  one 
of  which  was  located  the  county  seat,  where 
the  county  court  was  held,  appeals  from  the 
county  court  lie  only  to  the  circuit  court  of  the 
district  in  which  the  county  seat  is  situated. — 
Chicago  Mill  &  Lumber  Co.  v.  Drainage  Dist. 
No.  16,  179  S.  W.  998. 

®=>I89  (Ky.)  That  judgment  in  a  police  court 
on  a  note  of  over  $50  was  obtained  without 
written  petition,  the  proper  practice  under 
Civ.  Code  Prac.  {  705,  does  not  render  it  void, 
so  as  to  authorize  enjoining  its  collection. — 
Ross   v.   Ross,   179   S.   W.   454. 

Judgment  in  a  police  court  on  a  note  of  over 
$50  is  not  void,  so  as  to  authorize  enjoining 
its  collection  because  rendered  less  than  ten 
days  after  service  of  summons. — ^Id. 

VX.   COURTS   OF  APPEIXATE  JURIS- 
DICTION. 

(A)   Oronnds    of    Jurisdiction   In    General. 

<S=>207  (Tex.CivJli>p.)  Under  Const,  art.  6,  f  6, 
and  Vernon's  Sayles'  Ann.  Civ.  St  1014,  art 
1592,  the  Court  of  Civil  Appeals  has  power  to 
issue  a  writ  of  prohibition  to  protect  its  juria- 
diction.— Cattlemens  Trust  Co.  of  Ft  Worth  t. 
WilUs,  179  S.  W.  1115. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1591,  a  judgment  of  affirmance,  with  dam- 
aces  for  delay,  held  a  judgment  of  the  Court  of 
Civil  Appeals,  and  not  of  th«t  district  court; 
Oigitized  Dy  * 
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hence  prohibition  to  preclude  the  Judgment  being 
enjoined  will  issue. — Id. 

Where  it  was  sought  to  enjoin,  in  a  district 
court  outside  of  the  supreme  judicial  district,  a 
jud)(ment  affirmed  by  the  Court  of  Civil  Appeals, 
held,  the  Court  of  Civil  Appeals  had  power  to 
issue  prohibition  against  the  district  judge  and 
the  defendant.— Id.  ^  ,  „. 

In  view  of  Const,  art.  6,  {  6,  the  Court  of  Civ- 
il Appeals  of  one  district  may  issue  a  writ  of 
prohibition  against  a  district  court  of  another 
district  and  parties  residing  in  another  district 
to  prevent  interference  with  its  judgment — Id. 

(B)  Covrts  of  Partlenlar  St«t«a. 

«=9223  (Ky.)  The  Court  of  Appeals  has  no  ju- 
risdiction to  reverse  a  judgment  granting  di- 
vorce.—Hester  V.  Hester,  179  S.  W.  451. 
«=>23f  (Mo.App.)  A  former  decision  of  the 
Springfield  Court  of  Appeals,  contrary  to  the 
holding  of  the  Kansas  City  Court  of  Appeals, 
on  the  authority  of  an  Indian  agent  to  act  out- 
side of  the  Indian  country,  required  that  the 
latter  ease  be  certified  to  the  Supreme  Court  for 
final  adjudication.— Danciger  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  179  S.  W.  800. 
9=3231  (Mo.App.)  A  suit  to  appoint  a.  receiver 
to  take  over  the  assets  of  a  corporation,  amount- 
ing to  $60,000,  so  as  to  secure  payment  of  plain- 
tiff's claim,  held  to  involve  a  right  involving  a 
sum  in  excess  of  the  jurisdiction  of  the  Court 
of  Appeals.— Walker  v.  Ozark  Cooperage  &  Lum- 
ber Co.  of  New  Jersey,  179  S.  W.  948. 
4=»23l  (Mo.App.)  Court  of  Appeals  held  with- 
out jnrisdietion  on  appeal  to  determine  the  con- 
stitutionality of  Rev.  St.  1909,  |§  8315,  8320,  so 
that  the  case  would  be  transferred  to  the  Su- 
preme Court  for  final  determination.— State  v. 
Wild,  179  S.  W.  964. 

<S=>247  (Tex.)  Rev.  St.  1911,  art  IBZo,  re- 
quires that  the  certificate  of  a  question  of  law, 
and  the  record  in  a  case  in  which  the  decision 
conflicts  with  a  prior  decision,  be  made  only 
when  the  decision  is  in  direct  conflict  with  a 
prior  decision,  and  the  test  is  whether  one 
would  overrule  the  other  if  in  the  same  court.— 
Coultress  v.  City  of  San  Antonio,  179  S.  W. 
515. 

Decisions  of  a  Court  of  Civil  Appeals,  deny- 
ing a  discharged  policeman  recovery  of  salary 
subsequently  accruing,  held  not  in  conflict  with 
other  cases,  so  as  to  require  certification  to  the 
Supreme  Court — Id. 

«=>247  (Tex.Civ.App.)  The  Court  of  Civil  Ap- 
peals will  not  certify  a  case  to  the  Supreme 
Court,  where  that  court  has  jurisdiction  to 
grant  a  writ  of  error. — National  Live  Stock  Ins. 
Co.  V.  Gomillion,  179  S.  W.  671. 


VnX.  CONCTrBREHT  AlTD  OONIXIOT* 

INO  JUIUSDIOTIOir.  ANB 

COmTT. 

lA)  Coarta    of    Same    State,    anA   Tranafef 
of  Causes* 

4s»487  (Mo.App.)  Where  the  sum  involved  ap- 
pears to  be  in  excess  of  its  jurisdiction,  the 
Court  of  Appeals  should  on  its  own  motion  trans- 
fer the  cause  to  the  Supreme  Court. — Walker  v 
Ozark  Cooperage  &  Lumber  Co.  of  New  Jersey, 
179  S.  W.  94& 


(O)  Oonrta  of  Different  States  or  Coantriea. 

«s>5ll  (Tex.Civ.App.)  The  laws  of  another 
state  will  be  given  that  construction  and  effect 
wliicb  is  given  them  by  the  courts  of  final  resort 
in  the  state  where  they  were  enacted. — American 
Express  Co.  v.  North  Ft.  Worth  Undertaking 
Co.,  179  S.  W.  908. 


COVENANTS. 

See  Deeds,  (S=»145 ;   Estoppel,  <S=338. 

m.  PE&FORMAHOE  OR  BBEAOR. 

9=9lOl  (Mo.App.)  A  covenantee  whose  title  has 
failed,  though  there  has  been  no  judgment  in 
ejectment  against  him,  may  recover  of  the  cove- 
nantor for  breach  by  showing  a  surrender  to  a 
paramount  title.— Eaker  v.  Harvey,  179  S.  W. 
985. 

Grantee  sning  for  damages  for  breach  of  war- 
ranty of  title  against  whom  judgment  in  eject- 
ment had  been  obtained,  voidable  for  omistion 
to  describe  the  property,  and  a  writ  of  restitu- 
tion, held  to  have  surrendered  to  a  paramount 
title,  especially  in  view  of  Rev.  St  1909,  g  2082. 
— Id. 

ZV.  ACTIONS  FOR  BREACH. 

€=>I2I  (Mo.App.)  A  judgment  in  ejectment 
against  the  terre  tenant  when  the  cove- 
nantor in  the  deed  is  made  party  to  the  suit 
is  to  be  received  in  evidence  as  concluding  the 
question  of  paramount  title.— Elaker  t.  Harvey, 
179  S.  W.  985. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Evidence,  «s»588 ;   Witnesses,  «s»311-386. 

CRIMINAL  LAW. 

See  Arson,  €=330 ;  Assault  and  Battery,  4=> 
91-97 ;  Bail ;  Bigamy ;  Burglarv ;  Conspira- 
cy; Contempt;  Coanties,  4=»139;  Disorder- 
ly House:  ijimbe7.zlement ;  False  Pretenses; 
Fences ;  Forgery ;  Fornication  ;  Game ;  Ha- 
beas (Jorpus,  4=9ll8;  Homicide,  ®S3234; 
Husband  and  Wife,  «=9302,  313;  Incest; 
Indictment  and  Information,  C=>137;  In- 
junction, 4s»105;  Intoxicating  Liquors,  €=» 
139-238;  Judgment  «=»559;  Larceny;  Li- 
bel and  Slander,  $p9l44-156;  Physicians 
and  Surgeons,  ^=»6;  Prostitution;  Rape; 
Records,  €=3l7;  Robbery;  Statutes,  «=»118; 
Vagrancy;    Weapons;    Witnesses. 

I.   NATURE   ANB   EI.EMENTS   OF 

CRIME  AND  DEFENSES 

IN  OENERAIh 

<3=>27  (Tex.Cr.App.)  Under  Acts  81st  I^eg.  c. 
35,  and  Pen.  Code  1911,  art.  597,  sale  of  liquors 
in  territory  where  prohibition  was  adopted  prior 
to  the  act  of  19()9  held  a  misdemeanor,  but  in 
territory  where  prohibition  was  subsequently 
adopted  a  felony.— Green  v.  State,  179  S.  W. 
1191. 

$s>36  (Ark.)  The  rule  that  one  in  pari  delicto 
with  defendant  cannot  recover  for  acts  of  the 
defendant  does  not  apply  to  criminal  actions, 
and  the  fact  that  the  prosecuting  witness  was 
also  a  party  to  the  crime  will  not  prevent  con- 
viction of  the  defendant— Lawson  v.  State,  179 
S.   W.   818. 

m.  PARTIES  TO   OFFENSES. 

9=959  (Tex.Cr.App.)  Mere  presence,  without 
participation  in  the  commission  of  an  offense, 
will  not  constitute  one  a  principal,  but  presence, 
with  other  circumstances,  may  be  sumcient  to 
show  that  such  person  was  a  principal.— Taylor 
v.  State,  179  S,  W.  113. 

IV.  JURISDICTION. 

<e!s>84  (Ark.)  Under  Const  art  7,  §  40,  the  Leg- 
islature may  abolish  the  jurisdiction  of  justices 
of  the  peace  in  misdemeanor  cases. — State  v. 
Woodruff,  179  S.  W.  813. 

Laws  l915,  p.  340,  f  10,  giving  municipal 
courts  thereby  created  jurisdiction  over  miade- 
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meanors  exclusive  of  justices  of  the  peace,  held 
not  invalid  under  Const  art.  7,  _{  43,  authoriz- 
ing such  courts  with  "jurisdiction  concurrent 
with  justices  of  the  peace."— Id. 

Under  Const,  art.  7,  §  43,  held,  that  the  Leg- 
islature may  vest  jurisdiction  in  municipal 
courts  beyond  the  geographical  limits  of  the 
municipalities. — Id. 

«=>87  (Ark.)  Justices  of  the  peace  held  to  have 
no  vested  ripht  to  fees  and  emoluments  of  their 
office,  and  Laws  1915,  p.  340,  establishing  mu- 
nicipal courts,  is  not  void  as  impairing  vested 
rights.— State  v.  Woodruff,  179  S.  W.  813. 

V.  VEKUB. 
(B)  Chanve  et  Venae. 

4=»II9  (Ark.)  One  convicted  of  crime  securing 
trial  of  sanity  issue  on  writ  of  error  coram 
nobis  after  sentence  held  entitled  to  change 
of  venue  as  in  other  cases. — Dewein  v.  State, 
179  S.  W.  346. 

9=>I2I  (Ark.)  Where  supporting  witnesses  to 
affidavit  for  change  of  venue  in  criminal  case 
are  qualified  under  Kirby's  Dig.  {  2318,  the 
court  has  no  discretion,  and  must  grant  the 
change.— Dewein  v.  Slate,  179  S.  W.  346. 
€=»I34  (Ark.)  Evidence  held  to  support  find- 
ing that  supporting  witnesses  to  an  aQldavit  for 
change  of  venue  were  not  credible  for  want  of 
knowledge.— Dewein  v.  State,  179  S.  W.  346. 
€=>I34  (Tez.Cr.App.)  It  is  not  error  to  allow 
time  to  file  a  contest  to  defendant's  motion  for 
a  chanf;f>  of  venue,  nor  to  extend  the  time  for 
verification  when  the  contest  is  not  at  first 
sworn  to.— Thompson  v.  State,  179  S.  W.  561. 

A  change  of  venue  was  properly  denied  where 
only  one  of  defendant's  witnesses  swore  he  could 
not  get  a  fair  trial,  while  all  the  witnesses  for 
the  state,  resisting  the  change,  swore  that  be 
could.— Id. 

€=>I35  (Ark.)  For  sole  purpose  of  ascertaining 
their  credibility,  the  court  may  examine  sup- 
porting witnesses  to  affidavit  for  change  of  ven- 
ue as  to  their  means  of  knowledge  and  the  prob- 
ability of  petitioner  having  fair  trial. — ^Dewein 

V.  State,  179  S.  W.  346. 

®s»l37  (Ark.)  Statement  of  court  on  motion 
for  change  of  venue  that  supporting  witnesses 
to  affidavit  were  reputable  citizens,  etc.,  held 
not  finding  that  they  were  "credible,"  within 
Kirby's  Dig.  |  2318.— Dewein  v.  State,  179  S. 
W.  34«; 

Credibility  of  supporting  witnesses  to  affi- 
davit for  change  of  venue  is  a  question  largeb' 
within  the  discretion  of  the  trial  court. — Id. 

VI.  LIMITATION  OF  FBOSECUTIONS. 

<5>I47  (Tez.Cr.App.)  In  prosecntion  for  vio- 
lating the  prohibition  law,  there  could  be  a 
conviction  only  for  an  oCtense  committed  with- 
in two  years  prior  to  the  filing  of  the  indict- 
ment—Sloan V.  State,  179  S.  W.  IIL 

Vn.  FOKMEB  JEOJ^ARDT. 

$=>I70  (Tex.Cr.App.)  Where  an  information  in 
a  former  complaint  charged  an  impossible  date, 
a  conviction  could  not  be  had  under  it,  so  that 
an  acquittal  thereunder  was  not  available  as  a 
plea  of  former  acquittal. — Spicer  v.  State,  179 
S.  W.  712. 

«=»I85  (Ark.)  Trial  nnder  defective  indict- 
ment resulting  in  discharge  of  jury  for  failure 
to  agree,  under  Kirby's  Dig.  $  2396,  held  not 
to  bar  a  new  trial  under  a  valid  indictment. — 
Carmen  v.  State,  179  S.  W.  183. 
<S=9l93i/a  (Tex.Cr.ApD.>  Where  defendant  tried 
for  murder  was  acquitted  by  a  conviction  of 
manslanghter,  the  issue  of  murder  could  not  be 
submitted  in  another  trial,  though  the  court,  in 
submitting  manslaughter,  might  charge  as  to 
what  constituted  murder. — VoUintine  v.  State, 
179  S.  W.  108. 

®=»200  (Tez.O.App.)  Acquittal  on  a  charge 
of  carrying  "knncks"  is  immaterial,  on  the 
charge  of  liaving  committed  an  assault  with 


"knucks"  at  the  same  time;  the  question  at 
unlawful  carrying  not  being  in  issue. — Chisom 
V.  State.  179  S.  VV.  103. 

<S=>200  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
arts.  1317,  1318,  theft  committed  in  the  same 
transaction  as  a  burglary  is  separate  from  the 
burglary,  and  accused  mav  be  convicted  of  both. 
—Park  V.  State,  179  S.  W.  1152. 

VIH.  FREI.IB(nTAItT  COMPLAINT.  AF. 
FIDAVTT.  WARRANT,  E2CAH1- 
NATION,  COMMITMENT,  AND 
SUMMARY  TRIAL. 

<S=9206  (Ark.)  Under  Const  art  7,  §g  40.  43, 
Laws  19l5,  p.  340,  held  not  unconstitutional  be- 
cause of  provision  vesting  municipal  courts  with 
jurisdiction  to  sit  as  examining  courts. — State 
v.- Woodruff,  179  S.  W.  813. 
®=>260  (Tex.Cr.App.)  A  judgment  of  conviction 
in  justice  court  held  a  final  judgment,  warrant- 
ing appeal  to  and  trial  de  novo  in  the  county 
court— Golson  v.  State,  179  S.  W.  560. 

X.  EVIDENCE. 

(A)  Jadlolal     Notice,     Preamnvtloaa,     mm* 

Borden  of  Proof. 

<S=3330  (Tex.CrApp.)  Burden  of  proof  held 
sometimes  on  defendant,  but  usually  with  ref- 
erence to  special  matters,  like  nonage  and  in- 
sanity, and  never  -until  the  state  has  overcome 
the  presumption  of  innocence  and  reasonable 
doubt— Hawkins  v.  State,  179  S.  W.  448. 

(B)  Fatcts    In    Isane    and    Relevnnt   to    la- 

■nea,  nnd  Rea  Geatte. 

<S=3368  (Tex.Cr.App.)  On  a  trial  for  assaalt 
with  intent  to  murder,  evidence  that,  while  de- 
fendant and  another  were  assaulting  the  pros- 
ecuting witness,  a  third  person  told  them  not  to 
do  it  was  admissible  as  res  gesfae. — b^eeman  t. 
State,  179  S.  W.  1157. 

«s»368  (Tex.Cr.App.)  Evidence  of  acts  of  de- 
fendant's father  immediately  after  the  shooting 
by  defendant,  held  improperly  admitted  as  part 
of  the  res  gestse.— Brod  v.  State,  179  S.  W.  1189. 

(C)  other  Offenaea,  and  CItaraeter  of  Ac- 

enaed. 

^=9369  (Ark.)  In  prosecution  for  robt>erT, 
where  defendant  set  up  an  alibi,  evidence  as 
to  his  presence  and  participation  in  other  rob- 
beries at  the  same  time  and  locality  held  admis- 
sible.—Nash  V.  State,  179  S.  W.  159. 

Guilt  of  one  crime  cannot  be  provrd  as  a 
circumstance  from  which  to  infer  guilt  of  an- 
other, where  not  offered  to  show  motive,  intent 
or  design. — Id. 

€=3369  (Ark.)  Evidence  of  the  commission  of 
one  offense  is  not  admissible  to  establish  the 
guilt  of  defendant,  charged  with  an  entirelv 
independent  crime.— Miller  v.  State,  179  8.  W. 
1001. 

^=9369  (Ky.)  Evidence  of  different  offenses, 
though  ordinarily  incompetent,  held  admissible 
to  establish  identity,  guilty  Kuowleoge,  Inceni, 
or  motive,  or  where  they  cannot  be  separated,  or 
were  perpetrated  to  conceal  the  crime  on  triaL 
— Richardson  v.  Commonwealth,  179  S.  W.  458. 
€=»37l  (Ark.)  Where  a  sheriff  and  his  deputy 
had  searched  two  persons,  and  were  both 
threatened  by  them,  on  a  charge  of  burning  the 
barn  of  the  sheriff  the  following  night  evidence 
was  admissible  that  the  deputy's  fence  and  corn- 
tops  were  burned  the  same  night — Shuffield  v. 
State,  179  S.  W.  650. 

«=>37 1  (Ky.)  Iii  a  prosecution  for  embenlement, 
where  defendant  relies  upon  the  absence  of  in- 
tent fraudulently  to  convert,  or  claims  that  his 
act  was  the  result  of  oversight,  accident,  or  mis- 
take, evidence  of  other  acts  of  embezzlement  is 
admissible  to  sliow  guilty  knowledge. — Common- 
wealth V.  Brand,  179  S.  W.  844. 

In  prosecution   for  crime,  the  commission  by 
defpndiint  of  other  criminal  acts  of  the  same 
nature  cannot  be  considered  aai  substantive  tes- 
Oigitized  byVJiV 
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timony  of  clefeiitlatit^g  euilt,  but  only  aa  indicat- 
ing motive  and  intent. — Id. 

«=>372  (Tex.Cr.App.)  In  a  prosecution  for 
swindling;,  held  proper  to  prove  other  similar 
transactions  had  about  tile  same  time. — Arnold 
T.  State,  179  8.  W.  1183. 

€=3374  (Ark.)  On  a  criminal  prosecution,  other 
offenses,  tending  to  show  the  intent  or  motive, 
cannot  be  established  by  hearsay. — Shuffield  v. 
State,  179  8.  W.  650. 

€=376  (Ark.)  He  prosecution  cannot  introduce 
evidence  of  the  bad  character  of  accused  as  a 
cirnmstance  from  which  the  jury  might  infer 
guilt,  until  the  accused  has  introduced  evidence 
of  his  good  cbaractei.— Shuffield  v.  State,  179 
S.  W.  650. 

€=3378  (Ark.)  .Proof  of  pleading  guilty  to  steal- 
ing chickens  is  not  admissible  to  rebut  evidence 
of  the  good  character  of  one  accused  of  arson.- 
ShufiBeld  v.  State,  179  S.  W.  650. 
€=3380  (Tex.Cr.App.)  Where  accused  put  his 
good  character  as  a  peaceable  citizen  in  issue, 
testimony  that  it  had  been  reported  some  30 
years  before  that  be  killed  a  man  in  another 
state  and  was  a  member  of  a  gang  of  outlaws 
is  too  remote  to  be  considered.— Taylor  v.  State, 
179  S.  W.  118. 

ID)  HaterialltT  and   Com|>eteBe7  in  Gea< 
eral. 

€=3396  (Mo.)  In  a  prosecution  for  embezde- 
ment  by  a  bank  cashier,  where  evidence  had  been 
admitted  showing  a  general  shortage  in  the  as- 
sets of  the  bank,  testimony  by  accused  tending 
to  explain  the  shortage  was  improperly  exclud- 
ed.-State  v.  Wilcox,  179  S.  W.  479. 
€=>396  (Tex.Cr.App.)  In  prosecution  for  keep- 
ing house  fur  prostitution,  where  defendant  tes- 
tified that,  upon  arrest  for  vagrancy,  she  had 
been  mistreated  and  induced  to  plead  guilty 
through  misrepresentations,  etc.,  it  was  proper 
in  rebuttal  to  permit  police  officers  to  explain 
the  whole  matter.— Jackson  t.  State,  179  S.  W. 
711. 

(E)  Beat   and    Secondarr    and   Demonstra- 

tive Bvldence. 

€=»398  Crex.Cr.App.)  V/itness,  having  lost  a 
letter  to  her,  couM  testify  to  its  contents. — ^Ic- 
Donald  v.  State,  179  S.  W.  880. 
€=3400  (Tex.Cr.App.)  Parol  evidence  of  the  con- 
tents of  a  circular  was  properly  rejected,  where 
the  circular  itself  could  be  put  in  evidence. — 
Ilyroop  V.  State,  179  S.  W.  878. 
€=>404  (Ark.)  Stolen  knife  held  not  sufficiently 
identified  to  warrant  its  admission  in  evidence 
in  a  prosecution  for  burglary.— Oliver  v.  State, 
179  8.  W.  366. 

(F)  Admiaaiona,   Declaratlona,  and    Bear- 

«ay. 

€=>406  (Tex.Cr.App.)  Statements  of  defendant 
and  of  another  party,  made  while  the  police  of- 
ficer was  making  an  investigation,  held  not  in- 
admissible as  made  while  defendant  was  under 
arrest.— Rice  v.  State,  179  S.  W.  876. 
€=»406  (Tex.Cr.App.)  On  defendant's  admission 
that  a  circular  was  one  used  by  him  in  adver- 
tising his  business  as  a  masseur,  the  circular 
was  properly  admitted  in  evidence  to  show  the 
purpose  for  which  be  held  himself  out. — ^Hy- 
roop  V.  State,  179  S.  W.  878. 
€=>406  (Tex.Cr.App.)  Testimony  of  officer  as 
to  searching  deceased's  rooms  for  money,  and 
defendant's  statements  held  admissible,  even 
thoush  defendant  was  under  arrest:  the  money 
having  been  found  by  reason  of  her  statements. 
—Hand  v.   State,  179   S.  W.  1155. 

€=>407  (Ky.)  Statement  made  by  one  to  anoth- 
er jointly  accused  with  him  of  murder,  charg- 
ing him  with  firing  the  shot,  held  competent 
against  person  so  accused,  where  the  circum- 
stances were  such  that  he  would  naturally  have ' 


denied  the  charge,  if  false. — Wilson  v.  C!oni- 
monwealth,  179  S.  W.  237. 
€=»4I3  CTex.Cr.App.)  Refusing  to  allow  de- 
fendant in  seduction  to  show  his  prior  state- 
ments that  he  was  to  marry  another  than  prose- 
cutrix held  not  error,  where  they  were  not 
communicated  to  prosecutrix. — McDonald  ▼. 
State,  179  S.  W.  880. 

€=>4I8  (Tex.Cr.App.)  Remark  to  assaulted  par- 
ty before  the  assault  and  his  reply  held  ad- 
missible, where  it  appeared  that  defendant  was 
near  enough  that  the  assaulted  party  beard  a 
remark  by  him  or  one  of  his  companions. — 
Southall  V.  State,  179  S.  W.  872. 
€=9419,  420  (Tex.Cr.App.)  On  trial  for  as- 
sault, accused's  testimony  that  he  made  the 
assault  because  he  was  told  by  his  wife  and 
others  that  the  prosecuting  witness  had  raped 
her  held  erroneously  exduded ;  the  hearsay 
rule  not  applying.— Dieter  v.  State,  170  S.  W. 
557. 

€=>4I9,  420  (Tex.Cr.App.)  Assaulted  party  held 
improperly  permitted  to  testify  that  bis  as- 
sailant beat  him  with  a  fence  rail ;  his  knowl- 
edge having  been  acquired  from  G.,  who  found 
the  rail  with  blood  on  it. — Southall  t.  State, 
179  S.  W.  872.    . 

(6)   Acta    aiid    Declaratlona    of    Conapira- 
tora   and  Codetendanta. 

€=>422  (Tex.Cr.AoD.)  On  trial  for  assault,  re- 
mark of -one  of  four  boys  who  were  together 
that  they  would  get  the  prosecuting  witness 
held  admissible  against  one  of  them.— Southall 
V.  State,  179  S.  W.  872. 

€=>423  (Ark.)  Where  the  evidence  made  a  ques- 
tion for  the  jury  as  to  a  conspiracy  between  de- 
fendant and  H.,  evidence  of  H.'s  possession  of 
a  pistol  held  competent  either  on  direct  or  cross 
examination. — Johnson  v.  State,  179  S.  W.  361. 
€==>423  (Tex.Cr.App.)  On  trial  of  defendant  as 
principal  in  assault  committed  by  W.,  evidence 
as  to  remark  by  W.  regarding  his  intention  to 
whip  the  prosecuting  witness,  just  prior  to  the 
assault,  held  admissible. — Southall  v.  State,  179 
S.  W.  872. 

If  defendant  was  principal  in  assault  by  W., 
evidence  as  to  what  W.  did  to  the  a.«saulted 
party  after  he  ran  away,  pursued  by  W.,  held 
admissible. — Id. 

€=>424  (Ark.)  Statement  of  one  joinUy  indicted 
for  arson  with  defendant  held  erroneously  ad- 
mitted because  any  conspiracy  had  been  con- 
summated when  It  was  made.— Counts  v.  State, 
170  S.  W.  662. 

€=>424  (Ky.)  Letter  by_  one  defendant,  written 
after  commission  of  crime  and  threatening  to 
kill  the  jailer,  held  not  admiss'ble  upon  joint 
trial.- Wilson  v.  Commonwealth,  179  S.  W. 
237. 

€=>427  (Tex.Cr,App.)  That  defendant  and  oth- 
er companions  of  W.  followed  him  and  party 
assaulted  by  him,  and  remarked  that  W.  ought 
to  beat  such  person's  head  off,  held  to  strongly 
tend  to  show  that  defendant  was  a  principal. — 
Southall  v.  State,  179  S.  W.  872. 

(H)   Dornmentarj'  Evidence  and  Rzclnalan 
of    Parol    ESvldence   Tliereby* 

€=»447  (Tex.Cr.App.)  Written  employment  con- 
tract held  not  to  merge  previous  representa- 
tions of  accused  so  as  to  prevent  their  proof 
by  state  in  prosecution  for  swindling. — ^Arnold 
V.  State,  179  S.  W.  1183. 

(I)   Opinion  Evidence. 

€=3448  (Ky.)  In  prosecution  of  sheriff  for  em- 
bezzlement, evidence  of  a  county  attorney  that 
he  had  in  the  exercise  of  his  official  functions 
determined  that  the  tax  which  defendant  was 
accused  of  embezzling  had  never  been  certified 
to  bim  for  collection  was  Inadmissible  as  opin- 
ion.—Commonwealth  V.  Brand,  179  S.  W.  844. 
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^=>448  (Tex.Cr.App.)  It  was  not  error  to  al- 
low a  city  detective  to  testify  that  the  persona 
who  had  signed  confession  b?  defendant  as 
witnesses  did  not  Wd  any  omdal  position  in 
tte  ci^  or  county.— Jernigan  v.  State,  179  S. 
iV.  1187. 

^=>452  (Ark.)  Opinion  of  nonexpert  witness  on 
sanity  held  only  admissible  upon  showing  asso- 
ciation with  subject,  opportunity  tor  observa- 
tion, and  statement  of  facts  upon  which  opinion 
is  based.— Dewein  v.  State,  170  S.  W.  346. 
«=»476  (Tex.Cr.App.)  Opinion  evidence  by  a 
doctor,  who  qualified  as  an  expert  fitness,  as 
to  the  cause  of  the  injuries  inflicted,  hetd  prop- 
erly admitted.— Chisom  v.  State,  179  S.  W.  103. 
$=9478  (Tex.Cr.App.)  Chemist  who  analysed 
deceased's  stomach  held  competent  to  express 
an  opinion  as  to  how  much  strychnine  sulphate 
would  cause  a  man's  death. — Hand  T.  State, 
179  S.  W.  1155. 

<J)  Testimony    ot   AceompIIoea   and    Code- 
<endanta. 

9=>507  (Ky.)  Person  assisting  in  removing 
stolen  goods  from  place  of  concealment  held  not 
an  accomplice  to  the  offense  of  breaking  into 
a  railroad  depot  from  which  such  goods  were 
stolen.— Hichardson  v.  Commonwealth,  179  S. 
W.  45«t  . 

«=9507  (Tex.Cr.App.)  Under  P«i.  Code  1911, 
art.  498,  a  female  solicited  to  illicit  sexual  in- 
tercourse, who  consents  without  persuasion,  la 
not  an  accomplice  of  the  solicitor  making 
requisite  corroboration  of  her  testimony  for 
conviction  thereon. — Denman  v.  State,  179  S. 
W.  120. 

^=»507  (Tex.Cr.App.)  Sheriff  and  person  em- 
ployed by  him  to  detect  bootleggers,  and  who, 
pursuant  thereto,  purchased  whisky  from  de- 
fendant, held  not  accomplices  in  view  of  Pen. 
Code  1911,  art.  602.— Bagley  t.  State,  179  S. 
W.  1167. 

i8=>508  (Tex.Cr.App.)  Where  a  theft  is  estab- 
lished, a  conviction  may  be  had  on  accomplice 
testimony  on  proof  of  facts  and  circumstances 
tending  to  connect  accused  with  the  offense. — 
Edwards  t.  State,  179  S.  W.  1163. 
«S3508  (Tex.Cr.Apo.)  Under  Code  Cr.  Proc. 
IBll,  arts.  791,  792,  making  codefendants  in- 
competent witnesses  for  each  other,  accused 
may  not  complain  that  the  state  proved  that  a 
witness  called  by  him  was  indicted  for  the  same 
offense.- Fondren  v.  State,  179  S.  W.  1170. 
^=3510  (Ky.)  Statement  made  by  one  to  an- 
other jointly  indicted  for  murder  with  him, 
charging  latter  with  firing  the  shot,  and  testi- 
fied to  by  third  person,  who  overheard  same, 
held  not  accomplice  testimony,  within  Cr.  Code 
Prac.  g  241,  requiring  corroboration. — Wilson 
T.  Commonwealth,  179  S.  W.  237. 
^=»5II  (Ark.)  Unexplained  possession  of  a  por- 
tion of  property  recently  stolen  may  be  consid- 
ered in  corroboration  of  testimony  of  accom- 
plices in  a  prosecution  for  grand  larceny,  al- 
though the  value  of  the  property  so  found  does 
not  exceed  |10.— White  v.  State,  179  S.  W. 
160. 

€=>5I  I  (Ark.)  Evidence  in  corroboration  of  an 
accomplice  to  a  burglary  held  insufficient,  under 
Kirby's  Dig.  t  23S4.— Ernest  v.  State,  179  S. 
W.  174. 

^=s5 1 1  (Tex.Cr.App.)  In  a  prosecution  for  cat- 
tle theft,  evidence  of  corroboration  held  suffi- 
cient to  connect  defendant  with  the  offense  and 
to  justi^  conviction  on  an  accomplice's  testi- 
mony.—Edwards  T.  Stete,  179  S.  W.  1163. 

(K)  COBfesslona. 

■4s»5l7  (Ky.)  Where  accused  confessed  to  a  wit- 
ness the  commission  of  two  breakings,  for  one 
■of  which  he  was  being  tried,  the  entire  confes- 
sion held  provable  to  establish  his  ideotity. — 
Richardson  t.  Commonwealth,  179  S.  W.  458. 
-9=9531  (Tex.Cr.App.)  A  district  attorney  to 
'Whom  a  confession  of  crime  was  made  h«ld 


competent  to  testify  that  it  was  made  volantar- 
ily  after  warning  in  accordance  with  Code  Cr. 
Proc.  1911,  art.  810.— Jemigan  y.  State,  179  S. 
W.  1187. 

®:»534  (Ky.)  Where  accused  confessed  to  a  wit- 
ness the  commission  of  two  breakings,  the  find- 
ing of  goods  stolen  at  each  time  held  provable, 
as  corroborative.- Richardson  v.  Commonwealth, 
179  S.  W.  458. 

<8=>535  (Tex.Cr.App.)  While  the  confession  of 
an  accused  may  be  used  where  the  corpus 
delicti  is  established,  yet  it  is  inadmissible  to 
establish  the  corpus  delicti.— Brice  v.  State, 
179  S.  W.  117& 

(M)  "Wetarbt  «Bd  Saffleleney. 

9s>S6l  (Ky.)  In    order    to    convict,    the   jury 

must  have  no  reasonable  doubt 'of  defendant's 

guilt— Commonwealth    v.    Brand,   179    S.    W. 

844. 

€=9570  (Ark.)  Evidence  on  the  issue  of  sanity 

held   sufficient    to   support   verdict   of   sanity.— 

Dewein  v.  State,  179  S.  W.  346. 

ZX.  TIME  OF  TRIAI.  AITD  OOKTXir- 
UAHGE. 

4=9577  (Tex.Cr.App.)  Defendant's  failure  to  in- 
sist on  a  ruling  on  his  plea  of  former  acquittal 
and  his  motion  to  postpone  and  his  announce- 
ment of  immediate  readiness  for  trial  held  a 
waiver  of  his  right  to  the  two  days  allowed  to 

Prepare  for  trial. — Spicer  v.  State,  179  S.  W. 
12. 
<3=»586  (Ark.)  The  trial  court  haa  a  large  dis- 
cretion in  granting  or  refusing  continuances. — 
Carmen  v.  State,  179  S.  W.  183. 
«=a589  (Tex.Cr.App.)  Denial  of  continuance 
was  not  erroneous,  where  accnsed  was  not  de- 
prived of  any  testimony. — Word  ▼.  State,  179 
S.  W.  1175. 

9=>595  (Tex.CrJLpp.)  In  a  criminal  prosecu- 
tion, it  was  not  error  to  refuse  a  continuance, 
where  the  affidavit  of  the  absent  witness  stated 
that  he  had  seen  the  prosecuting  witness  intoxi- 
cated at  about  the  time  of  tne  offense;  the 
fact  of  the  witness'  intoxication  not  rendering 
him  incompetent— Fletcher  v.  State,  179  S.  W. 
879. 

<S=»595  (Tex.Cr.App.)  Denial  of  continuance 
because  of  absence  of  witnesses  who  would  have 
testified  to  defendant's  whereabouts  at  a  differ- 
ent time  than  the  times  when  sales  of  liquor 
were  claimed  to  have  iieen  made  held  not  er- 
ror.—Bagley  T.  State,  179  S.  W.  1167. 
4s>595  (Tex.Cr.App.)  In  a  prosecution  for 
abandonment  after  seduction  and  marriage,  te»- 
timony  of  a  witness  to  the  chastity  of  prosecu- 
trix held  material,  so  that  absence  of  the  wit- 
ness could  be  ground  for  continuance. — Cole- 
man V.  State,  179  S.  W.  1172. 
€=>596  fArk.)  The  denial  of  a  continuance  on 
the  ground  of  an  absent  witness  whose  testi- 
mony would  be  merely  cumulative  is  not  an 
abuse  of  discretion.— Owens  v.  State,  179  S. 
W.  1014. 

©=598  (Tex.Cr.App.)  The  rule  against  cnmn- 
lative  evidence  does  not  apply  to  a  first  applica- 
tion for  a  continuance,  nor  is  it  applied  with 
strictness  where  the  witnesses  present  are  near- 
ly related  to  accused.— Chapman  ▼.  State,  179  S. 
W.  570. 

®=>596  (Tex.Cr.App.)  A  continuance  sought  to 
secure  a  witness  whose  testimony  can  only  be 
available  to  impeach  a  state's  witness  should  be 
denied.— Galvan  v.  State,  179  S.  W.  875. 

®=3597  (Tex.Cr.App.)  In  a  prosecutioi  for  bi^ 
amy,  held,  that  accused's  first  application  for  a 
continuance  on  account  of  absent  witnesses 
should  have  been  granted,  as  he  could  have  pro- 
cured evidence  which  would  have  showed  he 
believed  he  was  divorced. — Chapman  v.  State, 
179  S.  W.  570, 

€=>598  (Mo.App^  Refusal  to  grant  a  contlnn- 
aoice  to  enable  defendant  to  obtain  a  witneaa 
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fteld  error  where  there  was  not  Boffident  time 
in  which  to  obtain  the  witness  without  connn- 
nance.— State  t.  FUck,  179  S.  W.  768. 
i&=>598  (Tex.Cr.App.)  In  prosecution  for  un- 
lawfully carrying  a  pistol,  *eM,  that  there  was 
no  error  in  refusing  a  continuance  on  the 
nound  of  surprise;  no  diligence  being  shown. 
—Grant  t.  State,  179  S.  W;  871. 
«=3598  (Tex.Cr.App.)  Denial  for  want  of  dili- 
gence of  a  continuance  sought  for  absence  of 
witness  who  would  give  material  testimony, 
held  error.— Ooleman  t.  State,  179  S.  W.  1172. 
«s»S98  (Tex.Cr.App.)  A  defendant  indicted  for 
seduction  in  November,  1913,  whose  trial  was 
set  for  May,  1915,  held  not  to  have  exercised 
such  diligence  in  obtaining  the  presence  of  a 
witness  as  to  make  it  error  to  refuse  a  con- 
tinuance.—May  V.  State,  179  S.  W.  1176. 
9=3608  (Ark.)  Where  the  showing  on  a  motion 
for  postponement  did  not  clearly  disclose  the 
whereabouts  of  the  absent  witness,  or  establish 
that  his  attendance  could  be  procured  later, 
the  denial  was  not  an  abuse  of  discredon^- 
Owens  V.  State,  179  S.  W.  1014. 
€=»608  (Tex.Cr.App.)  It  was  not  error  to  re- 
fuse a  continuance  in  a  prosecution  for  seduc- 
tion, where  defendant  failed  to  produce  any  af- 
fidavits that  the  absent  witnesses  would  testify 
as  stated  in  his  motion.— May  v.  State,  179  S. 
W.  1176. 

Xn.  TRIAX.. 

(A)  Preliminary  Froee«dlii«a. 

4=3622  (T«x.Ci.App.)  Application  for  severance 
in  order  that  codeKndan^  who  was  an  impor- 
tant witness,  might  be  first  tried,  held  erroneous- 
ly denied.— Dieter  v.  State,  179  S.  W.  557. 

(B)  Conne  and  Condnet  of  Trial   In   Oen- 
eral. 

«=»636  (Tex.Cr»App.)  Under  Code  Cr.  Proc. 
1911,  art.  646,  absence  of  defendant,  who  was 
locked  in  jail,  while  counsel  was  arguing  mo- 
tion for  Instructed  verdict,  held  to  require  a  re- 
versal.—Brooks  T.  State,  179  S.  W.  447. 

(C)  ReceptlOB  of  Evidence. 

4=»673  (Ky.)  Where  evidence  of  a  different 
breaking  was  admitted,  held,  that  court  should 
have  admonished  jury  that  it  could  be  con- 
sidered only  on  the  questions  of  motive  and 
identity.— Richardson  v.  Commonwealth,  179  S. 
W.  458. 

9=3673  (Ky.l  In  prosecution  of  sheriff  for  em- 
iiezzling  a  collected  tax,  the  court,  on  admission 
of  evidence  of  the  clerk  of  the  county  court  that 
defendant  failed  to  report  collections,  should  ad- 
monish the  jury  that  such  evidence  was  only  to 
show  intent.— Commonwealth  v.  Brand,  179  S. 
W.  844. 

9=3676  (Ark.)  The  court  did  not  abuse  its  dis- 
cretion in  limiting  cumulative  testimony,  by 
excluding  the  testimony  of  10  witnesses  upon 
certain  facts,  where  there  was  nothing  to  show 
that  their  testimony  was  of  special  value  or 
weight,  and  9  witnesses  bad  already  testified 
noon  the  same  facts.— Sheppard  v.  State,  179  S. 
W.  168. 

9=3676  (Tex.Cr.App.)  Where  a  given  fact  is 
sufficiently  shown  by  a  number  of  witnesses,  it 
is  not  error  to  exclude  testimony  of  another 
witness  which  is  merely  cumulative. — Tinker 
V.  State,  179  8.  W.  572. 

^=3678  (Ky.)  Commonwealth  held  to  have  elect- 
ed to  try  accused  for  one  of  two  breakings,  where 
its  first  witness  testified  as  to  accused's  pos- 
session of  property  stolen  at  the  time  of  such 
breaking. — Ricnapdson  v.  Commonwealth,  179  S. 
W.  458. 

^3683  (Tex.Cr.App.)  In  rebuttal  of  testimony 
of  witness,  who  claimed  that  he,  and  not  ac- 
cused, assaulted  the  prosecuting  witness,  tes- 
timony of  prosecuting  witness  as  to  how  he  was 


dressed  and  that  he  had  a  lantern  held  permis- 
sible.—Vinson  V.  State,  179  S.  W.  574. 

<B)  ArcvaieBts  and  Condnot  of  Coaasel. 

9=3720  (Ark.)  Prosecuting  attorney's  statement 
that,  no  doubt,  defendant  was  given  a  check  by 
his  father  and  advised  that  other  climes  would 
be  more  healthful  for  him  after  committing  a 
homicide,  held  justified  by  tUte  evidence. — xon- 
cey  V.  State,  179  S.  W.  352. 
9=3720  (Ark.)  Where  accused  and  another  who 
were  traced  from  the  place  of  the  killing  to 
the  drug  store,  where  they  were  found  the 
next  morning,  asserted  that  they  spent  the 
night  together,  argument  foy  the  prosecutor  that 
such  other  person  participated  in  the  crime  is 
warranted.— Owens  v.  State,  179  S.  W.  1014. 
9=3720  (Tex.Cr.App.)  Prosecuting  attorneys  in 
their  argument  should  confine  themselves  to 
legitimate  deductions  from-  the  facts  as  they 
apply  to  the  law  of  the  case.- Hawkins  v.  State, 
179  S.  W.  448. 

9=3722  (Ark.)  In  prosecution  for  grand  lar- 
ceny, district  attorney's  closing  argument,  im- 
puting; a  criminal  intent  to  defendant  in  over 
insuring  his  house,  and  tending  to  counteract 
proof  of  his  good  character,  held  reversible  er- 
ror.— Miller  v.  State.  179  S.  W.  1001. 
9=3724  (Tenn.)  Statements  of  the  prosecuting 
attorney  that  if  one  ran  over  and  kiUed  a  child 
of  his  he  would  shoot  bim,  held  improper. — 
Lauterbach  v.  State,  179  S.  W.  130. 
9=3728  (Ark.)  That  the  prosecuting  attorney 
made  statements  as  to  proof  he  would  adduce, 
but  on  trial  was  unable  to  furnish  it,  is  not 
ground  for  reversal,  where  the  statements  were 
in  good  faith,  and  accused  requested  no  instruc- 
tions that  the  jury  should  not  consider  such 
statements.— Owens  v.  State,  179  S.  W.  1014. 
9=3730  (Mo.)  That  counsel  expressly  advised 
the  jury  not  to  read  the  instructions,  but  to  re- 
turn a  verdict  forthwith,  was  cured  by  the  direc- 
tion of  the  court  that  the  jury  pay  no  attention 
thereto.— State  y.  Wilcox,  179  S.  W.  479. 

9=3750  (Tex.Cr.App.)  Where  defendant  had  not 
put  his  character  in  issue,  remark  of  county 
attorney,  that  he  did  not  know  whether  defend- 
ant had  been  previously  charged  with  an  of- 
fense, presented  no  error  where  objection  was 
sustained  with  an  instruction  not  to  consider  it. 
—Rice  V.  State,  170  S.  W.  876. 

9=3730  (Tex.Cr.App.)  Action  of  state's  attor- 
ney, in  asking  accused  if  he  had  not  been  con- 
victed of  crime,  held  not  reversible,  where  the 
court  sustained  an  objection  to  the  question 
and  directed  the  jury  not  to  consider  it. — Park 
V.  State,  179  S.  W.  1152. 

OF)  ProTlnoe   of  Conrt  and   Jnrjr   In   Oen- 
eral. 

9=3737  (Tex.Cr.App.)  Under  the  evidence  and 
defendant's  admission  at  the  time  stolen  prop- 
erty was  taken  from  his  person,  held,  that  there 
was  no  question  of  venue  in  the  case. — Whitfield 
v.  State,  179  S.  W.  558. 

^3741  (Ark.)  Whether  form  of  insanity  is 
such  as  to  preclude  discovery  by  a  nonexpert 
held  question  of  fact  for  the  jury  ou  the  issue 
of  defendant's  sanity  at  the  trial  for  the  crime. — 
Dewein  v.  State,  179  S.  W.  346. 

9=3762  (Tex.Cr.App.)  An  instruction  that  ap- 
pellant "stands  charged  by  indictment  with  tbe 
offense  of  the  murder  of  S.  G.,  alleged  to  have 
been  committed  by  him,"  does  not  suggest  to  the 
jury  the  opinion  of  the  court  that  the  defend- 
ant was  guilty.— Mnnoz  v.  State,  179  S.  W. 
566. 

9=3763,  764  (Ark.)  A  charge  that  accused's  al- 
leged confession  should  be  received  with  cau- 
tion is  on  the  weight  of  the  evidence,  and  he 
cannot  complain  of  a  modification,  where  the 
jury   were  informed  that  conviction  could  not 
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be  had  on  the  unsnpported  confession. — Owens 
T.  SUte,  179  S.  W.  1014. 

(0>  Il«4«m«l«]ri   Rcqalaitea,  and  aaSeleney 
of   liiBtriictloiii** 

<5>77S  (Tez.Cr.App.)  Charge  on  alibi  instruct- 
ing jury  to  acquit  upon  reasonable  doubt  of  pres- 
ence of  defendant  at  time  and  place  of  offense 
held  good.— McAninch  v.  Stote,  179  S.  W.  719. 
^s778  (Ark.)  On  a  trial  for  homicide,  it  was 
not  error  to  charge  in  the  language  of  Kirby's 
IMg.  i  1765,  relative  to  the  burden  of  proving 
mitigating  circumstances.^Iobnson  v.  Htate, 
179  S.  W.  361. 

«=>778  (Tex.Cr.App.)  Instruction  that  burden 
of  proof  is  on  state  held  usually  sufficient,  un- 
less some  peculiarity  requires  the  further  in- 
struction that  the  burden  never  shifts  to  de- 
fendant—Hawkins V.  State,  179  S.  W.  44a 
«=»780  (Tex.CrJLpp.)  The  fact  that  officers 
went  to  one  charged  with  practicing  medicine 
unlawfully  and  procured  him  to  treat  them  does 
not  make  them  his  accomplices  so  as  to  require 
a  charge  on  accomplices'  testimony, — Hyroop 
V.  State,  179  S.  W.  878. 

9s»780  (Tez.Cr.App.)  If  testimony  suggested 
that  the  state's  witnesses  were  accomplices, 
held,  that  the  conrt  should  have  charged  the 
provisions  of  Code  Or.  Proc  1911,  art.  801, 
as  to  the  corroboration  of  accomplices. — Bagley 
v.  State,  179  S.  W.  1167. 

4=3782  (Ark.)  In  prosecution  for  assaalt  with 
intent  to  kill,  held  not  error  to  refuse  to  in- 
struct that,  where  the  facts  were  susceptible  of 
two  interpretations,  that  of  innocence  must 
prevail.— Deshazo  v.  State,  179  S.  W.  1012. 
4=9792  (Tez.Cr.App.)  Instruction  in  prosecution 
for  cattle  theft  held  sufficient  on  the  distinction 
between  principal  and  accomplice,  and  the  ne- 
cessity of  acquittal  if  accused  was  the  latter. — 
McAninch  v.  State,  179  S.  W.  719.x 
4=9801  (Tex.Cr.App.)  Reading  charge  before 
argument  held  not  mandatory  in  miKdemeanor 
cases.— Robison  v.  State,  179  S.  W.  1157. 
4=9814  (Ark.)  In  a  prosecution  for  aaaault 
with  intent  to  rape,  refusal  to  give  instructions 
distinj^uishing  between  acts  of  preparation  and 
acts  constituting  the  beginning  of  the  attempt 
to  commit  rape  held  properly  refused,  where  not 
required  by  the  issues.— Tyra  v.  State,  179  S. 
W.  167. 

4=>8I4  (Tex.Cr.App.)  Where  there  were  two 
counts  charging  cattle  theft,  one  charging  own- 
ership in  husband,  and  one  in  wife,  charge  on 
question  of  theft  of  cow  as  property  *of  husband 
held  rood.— McAninch  v.  State,  179  S.  W.  719. 
^9822  (Tez.O.App.)  Objection  that  charge  in 
prosecution  for  carrying  pistol  was  contradic- 
tory cannot  prevail,  when  charge,  as  a  whole, 
was  clear  and  cuuld  not  mislead  jury. — Davis 
y.  State,  179  S.  W.  702. 


(H)  Re 


4=3829  (Ark.)  In  prosecution  for  assault  with 
intent  to  kill,  instruction  that  indictment  raised 
n»  presumption  of  guilt  held  properly  refused, 
in  view  of  other  instructions  given. — Deshaso  ▼. 
State,  179  S.  W.  1012. 

In  prosecution  for  assault  with  intent  to  kill, 
held  not  error  to  refuse  to  instruct  as  to  rea- 
sonable doubt,  where  the  law  on  such  subject 
was  covered  by  instructions  given. — Id. 

In  prosecution  for  assailt  with  intent  to  kill, 
it  was  not  error  to  refuse  to  instruct  that  words 
of  threatenins;  character  mipht  reduce  the  crime 
to  aggravated  assault,  or  justify  an  aggravated 
assault  in  view  of  other  instructions  given. 
-Id. 

«=>829  (Tez.Cr.App.)  On  a  trial  for  theft,  a 
requested  instruction  as  to  defendant's  posses- 
sion of  the  stolen  property  aud  his  explanation 
held  sufficiently  presented  by  instructions  given. 
—Whitfield  v.  State,  179  S.  W.  558. 
4=9829  rrez.Cr.App.)  Where  in  a  prosecution 
for  muider  the  court's  charge  embraced  every 


proper  question  of  self-defense,  instmcdons  on 
the  same  question  requested  by  the  defendant 
were  properly  refused.— Thompson  v.  State,  179 
S.  W.  561. 

4=9829  (Tez.Cr.App.)  Where  a  charge  request- 
ed by  accused  and  covering  the  issue  is  given, 
other  special  charges  requested  by  accused  on 
same  issue  are  properly  refused. — Davis  v.  State, 
179  S.  W.  702. 

4=9829  (Tez.Gr.App.)  In  prosecution  for  lar- 
ceny, held,  in  view  of  the  charge  as  to  defend- 
ant s  explanation  of  his  possession  of  the  prop- 
erty^ that  it  was  unnecessary  to  give  requested 
special  charges  on  that  issue. — Rice  t.  State, 
179  S.  W.  870. 

4=9829  (Tez.Cr.App.)  The  refusal  of  requested 
charges  covered  by  those  given  is  not  error. — 
Edwards  v.  State.  179  S.  W.  1163. 
4=9829  (Tez.Cr.App.)  Where  the  conrt  gave  a 
proper  charge  on  an  issue,  it  was  not  necessary 
to  give  a  special  requested  charge  thereon. — 
Ourley  v.  State.  179  S.  W.  1170. 
4=>834  (Ark.)  The  court  Is  not  bound  to  give 
instructions  exactly  in  the  requested  words,  it 
the  instruction  given  is  correct  and  complete. 
-Sheppard  v.  State,  179  S.  W.  168. 
4=9834  (Ark.)  A  requested  charge  that  accus- 
ed's alleged  confession  should  be  received  with 
caution  being  on  the  weight  of  evidence,  de- 
fendant cannot  complain  of  a  modification, 
charging  that  conviction  could  not  be  bad  on 
the  unsupported  confession. — Owens  v.  State, 
179  S.  W.  1014. 

(I)   Objertlona  to  Inatnietlona  or  Refnaal 
Thereof,  and   liSxceptlona. 

4=»844  (Tent.Cr.App.)  Objection  t*  a  charge 
that  it  did  not  directly  submit  the  issues  raised 
by  the  evidence,  and  did  not  instruct  on  certain 
subjecta,  held  not  to  point  out  specific  errors,  as 
required  by  statute.— McDonald  v.  State,  179 
S.  W.  880. 

(J)  Cnstody,    Condnet,    and    Deliberations 
of  Jnry. 

4=9854  (Tenn.)  In  a  capital  case,  it  consti- 
tutes reversible  error  to  permit  the  jury  to  go 
at  large  pending  the  trial,  though  accusied  con- 
sents, this  depriving  him  of  his  constitutional 
guaranties  of  fair  and  impartial  trial  by  Jury. 
-I^  V.  State,  179  S.  W.  145. 
4=9854  (Tenn.)  Notwithstanding  accused's  con- 
gent  to  separation  of  the  jury,  a  conviction  of 
felony  cannot  be  upheld  under  Const,  art.  1,  { 
9.— Long  V.  State,  179  S.  W.  316. 
4=9866  (Tex.Cr.App.)  Conduct  o£  Jury  in  pros- 
ecrtion  for  theft,  in  determining  term  of  im- 
prisonment by  totaling  the  amount  desired  by 
all  and  dividing  by  their  number,  the  result 
not  being  followed  ultimately,  but  a  different 
term  of  impriRonment  being  ac'-ecd  iinnn.  hr'd 
to  present  no  error.— Luna  t.  State,  179  S.  W. 
1152. 

xm.   MOTIONS    FOR    TTEW    TRXAI, 
AND  IN  ARREST. 

4S9922  (Tex.Cr.App.)  Where   defendant   failed 

to  except  to  the  charire  in  a  misdemeanor  trial 
he  could  not  raise  objection  on  motion  for  new 
trial.— Kobison  v.  State,  179  S.  W.  1157. 
«=>925  (Tex.Cr.App.)  That  jurn>-s  during  the 
trial  made  comments  on  accused's  conduct  at 
the  time  held  not  ground  for  new  trial,  in  the 
absence  of  any  showing  that  acci'sed  was  not 
euilty  of  such  conduct. — Word  v.  State,  179  S. 
W.  1175. 

4=9928  (Tez.Cr.App.)  Statement  of  juror,  be- 
fore vote  was  taken,  that  he  knew  prosecuting 
witness  would  not  swear  another  man  into  the 
penitentiary,  held  not  to  justify  new  trial. — 
Wilburton  v.  State,  179  S.  W.  1169. 
4=9938  (Tex.Cr.App.)  In  a  prosecution  for  ae- 
duction  motion  for  new  trial  for  newly  discov- 
ered evidence,  held  improperly  overruled. — Long 
V.  State,  179  S.  W.  664. 
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<S=>945  (Tw.Cr.App.)  New  trial,  after  convic- 
tion of  assault  to  rane  a  child  nnder  15  years, 
will  not  be  m'anted  for  newly  discovered  testi- 
mony of  a  pbyRician  that  lie  fo\ind  no  bruises 
on  the  child.— Mays  t.  State,  179  S.  W.  1192. 
©=949  (Tex.Cr.App.)  A  motion  for  new  trial 
in  a  prosecution  for  selling  intozicatin;;  liquors 
held  properly  overruled  as  too  vaeue  and  in- 
definite.—Alverez  y.  State,  179  S.  VV.  714. 
^=>954  (Tex.Cr.App.)  In  a  motion  for  a  new 
trial,  appellant  should  specifically  point  out  the 
reasons  for  a  new  trial,  so  as  to  give  the  court 
a  chance  to  correct  its  own  errors,  if  any. — 
JackBon  t.  State,  179  S.  W.  711. 
®=»956  (Tex.Cr.App.)  A  new  trial  sought  on 
the  ground  of  newly  discovered  evidence  held 
properly  refused,  accused  not  making  a  suffi- 
cient showing  of  diligence.— Ellis  v.  State,  179 
S.  W.  1163. 

<S=s>956  (Tei.Cr.App.)  That  a  juror  stated  that 
accused  would  have  been  acquitted  but  for  facte 
injected  into  the  case  as  to  his  shooting  of  a 
third  person,  unaccompanied  by  any  affidavit, 
held  not  ground  for  new  trial. — Word  v.  State, 
179  S.  W.  1175. 

«==>956  (Tex.Cr.App.)  Where  defendant  had 
two  days  after  verdict  in  which  to  secure  the 
affidavits  of  absent  witnesses  on  motion  for  new 
trial,  it  was  not  an  abuse  of  discretion  to  re- 
fuse the  continuance,  where  such  affidavits 
were  not  produced. — May  v.  State,  179  S.  W. 
1176. 

®=>957  (Tex.Cr.App.)  A  conviction  cannot  be 
impeached  by  affidavits  of  the  jury.— Chapman  v. 
State.  179  S,  W.  570. 

XIV.  jmOOMEIfT.  SEITTENCE,  Ain> 
FIITAI.   COmSITMENT. 

€=3982  (Tex.Cr.App.)  The  state  on  cross-ex- 
amination of  accused  filing  plea  for  Busi>ension 
of  sentence  may  show  that  he  had  been  ar- 
rested for  various  crimes. — Backus  v.  State. 
179  S.  W.  1166. 


XV. 


APFEAT,  A'*rn  KHROB,  Ain> 
OEBTIOBABI. 


(A)  Form    of    Remvdr.    Jarladlctton,    and 

Rtarlit  of  Revlcvr. 

©=3|023  fTex.Cr.App.)  Pronouncement  of  sen- 
tence by  the  judge  in  vacation  is  not  authorized, 
so.  that  sentence  so  pronounced  is  not  a  final 
jadgment  on  which  an  anpeal  may  be  rested. — 
Dodd  V.  State,  179  S.  W.  564. 
©=3l024  (Ky.)  The  commonwealth  can  appeal 
in  criminal  cases  under  Cr.  Code  Prac.  §  337, 
only  from  decisions  of  the  court  adverse  to  it. — 
Commonwealth  v.  Brand,  179  S.  W.  844. 
4=»I026  (Ky.)  Defendant  has  an  appeal  under 
Cr.  Code  Prac  Sf  335,  337,  from  final  judgment 
of  conviction,  but  he  cannot  appeal  before  judg- 
ment and  afterwards  also,  or  prosecute  a  cross- 
appeal  upon  an  appeal  by  the  commonwealtti. — 
Commonwealth  v.  Brand,  179  S.  W.  844. 

(B)  Preaentstlon  and  Reaervatlon  In  I^ovr- 
or   Court   of   Grounds   of    RevIevT. 

«=»I028  (Tex.Cr.App.)  The  court  of  criminal 
appeals  can  pass  only  upon  snch  questions  as 
are  properly  raised  in  the  trial  court. — Davis  v. 
State,  179  S.  W.  702. 

^=31038  (Tex.Cr.App.)  Statutory  provision  as 
to  objections  to  charge  and  failure  to  charge 
held  one  the  Legislature  had  a  right  to  enact, 
and  one  wMch  the  courts  can  neither  ignore  nor 
emasculate. — Vinson  v.  State,  179  S.  W.  574. 

Under  Code  Cr.  Proc.  art.  743,  defendant,  in 
the  absence  of  objection  or  request  for  special 
charge,  cannot  complain  of  court's  failure  to 
charge  as  to  contention  not  made  at  the  trial 
—Id. 

®=>  1 038  (Tex.Cr.App.)  Error  in  refusing  charg- 
es heU  not  sliown,  where  transcript  did  not 
show  exception  to  charge  and  request  for  sub- 


mission of  special  charges  before  the  charge  was 
read.— Taylor  v.  State,  179  S.  W.  1161. 
@=>I043  (Ark.)  Where  erroneous  instruction  as 
to  disregarding  testimony  of  witness  testifying 
falsely  to  any  material  fact  was  part  of  a  long 
instruction,  and  was  not  specifically  called  to 
the  attention  of  the  trial  judge,  Iwld,  that 
there  was  no  error. — Johnson  v.  State,  179  S. 
W.  361. 

©=»I05I  (Tex.Cr.App.)  Under  Code  Cr.  Proc 
1911,  art  938,  the  court  on  appeal  will  not  con- 
sider question  of  venue  not  raised  in  the  case 
and  no  bill  of  exception  taken  thereto. — Park  v. 
State,  179  S.  W.  1152. 

€=3|054  (Tex.Cr.App.)  The  court  on  appeal 
cannot  review  the  admission  of  evidence,  al- 
leged as  grounds  for  a  new  trial,  to  which  no 
exceptions  were  preserved  on  the  trial  below. — 
Mrnoz  v.  State,  179  S.  W.  566. 
®=al056  (Tex.Cr.App.)  Where  no  exceptions 
were  reserved  to  the  court's  charge  when  sub- 
mitted to  defendant's  counsel  for  inspection,  the 
refusal  of  special  charges  requested  by  defend- 
ant was  proper.— Galvan  v.  State,  179  S.  W. 
875. 

®=>I064  (Tex.Cr.App.)  AH  alleged  errors  must 
be  contained  in  the  motion  for  a  new  trial  or 
in  the  bills  of  exceptions  filed  in  the  trial  court, 
especially  in  view  of  rule  101a  for  district  and 
county  courts  (159  S.  W.  xi).— Vinson  v.  State, 
179  S.  W.  574. 

A  ground  in  a  motion  for  a  new  trial,  alleging 
that  the  court  erred  in  its  charge  to  the  jury, 
l>ut  not  attempting^  to  point  out  any  error,  is 
too  general  to  receive  consideration. — Id. 

(C)  Proceeding'    for    Transfer    of    Cause, 

and   Bffect   Tbereof. 

<^»I069  (Tex.Cr.App.)  No  appeal  can  be  taken 
in  criminal  cases  until  sentence  is  pronounced, 
since  sentence  is  the  final  judgment. — Dodd  T. 
State,  179  S.  W.  564. 

®=3l069  (Tex.Cr.App.)  An  appeal  does  not  lie 
until  sentence  has  been  pronounced. — Wilbur- 
ton  V.  State,  179  S.  W.  1169. 

(D)  Record  and  Procredlnss  Not  la  Rec-. 

ord. 

«ss>l090  (Tex.Cr.App.)  Where  there  is  neither 
a  statement  of  facte  nor  any  bill  of  exceptions, 
nothing  is  presented  which  the  0>urt  of  Crimi- 
nal Appeals  can  review.— Calvert  v.  State,  179 
S.  W.  9a 

<&=9l090  (Tex.Cr.App.)  Where  there  is  neither 
statement  of  facte  nor  bill  of  exceptions,  and 
the  only  eround  of  motion  for  new  trial  was  that 
the  verdict  was  contrary  to  the  law  and  evi- 
dence, the  ruling  thereon  cannot  be  reviewed. — 
liockhart  v.  State,  179  S.  W.  556. 
<&=>I090  (Tex.Cr.App.)  Where  the  record  on  ap- 
peal contains  neither  statement  of  facts  nor  bills 
of  exceptions,  the  ruling  on  a  motion  for  new 
trial  is  not  reviewable  on  appeal. — Lawson  v. 
State,  179  S.  W.  557. 

<S=3|09G  (Tex.Cr.App.)  Complainte  in  the  mo- 
tion for  new  trial  of  rulings  on  evidence,  as  to 
which  no  bills  of  exceptions  appear  in  the  rec- 
ord, cannot  be  considered  on  appeal. — Rea  v. 
State,  179  S.  W.  706. 

«=9l090  (Tex.Cr.App.)  The  impropriety  of 
overruling  a  motion  for  continuance  cannot  be 
reviewed  without  a  bill  of  exceptions. — Smith  v. 
State,  179  S.  W.  1165. 

®=3lO90  (Tei.Cr.App.)  Sufficiency  of  evidence 
cannot  be  reviewed  in  absence  of  statement  of 
facts  or  bill  of  exceptions. — Gragara  v.  State, 
179  S.  W.  1185. 

€=9l090  (Tex.Cr.App.)  Insufficiency  of  the  evi- 
dence, asserted  as  ground  for  a  new  trial,  held 
not  reviewable,  in  the  absence  of  a  bill  of  ex- 
ceptions or  statement  of  facta. — Rldgeway  v. 
State,  179  S.  W.  1185. 
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«=9lOgi  (Tex.Cr.App.)  A  bill  of  exceptions 
Bhoning  merely  the  Bubstance  of  evidence  ob- 
jected to,  but  failing  to  show  when  the  objec- 
tions were  made  or  what  the  other  evidence  on 
the  subject  was,  is  insufScient  under  White's 
Ann.  Code  Cr.  Proc.  §{  857,  1123— Tinker  v. 
State,  179  8.  W.  572. 

A  bill  of  exceptions  to  the  conduct  of  a  prose- 
cnting  attorney  wltlch  states  only  appellant's 
conclusions,  and  not  facts,  does  not  show  re- 
versible error.— H. 

<e=>l09l  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  938,  a  bul  of  exceptions  complaining 
of  refusal  to  direct  acquittal  on  ground  that 
venue  had  not  been  proven  presents  no  question. 
— Fondren  v.  State,  179  S.  W.  1170. 
4=>IOg2  (Ark.)  Where  accused  failed  to  file  his 
bill  of  exceptions  within  the  time  granted  there- 
for, no  question  on  the  admission  of  evidence  or 
the  instructions  is  presented  on  appeal. — Biley 
V.  State,  179  S.  W.  661. 

«=9l092  (Tex.Cr.App.)  Where  the  bills  of  ex- 
ceptions were  filed  after  adjournnient  of  court 
without  an  order  for  that  purpose,  such  pa- 
pers will  not  be  considered.— van  Dyke  v. 
State.  179  S.  W.  111. 

Code  Cr.  Proc.  1911,  art  845,  does  not  ao- 
thorize  statement  of  facts  and  Dills  of  excep- 
tions to  be  filed  after  adjournment  of  court, 
whether  there  was  an  order  entered  to  that  ef- 
fect or  not. — Id. 

Where  an  order  of  the  trial  court  authorizing 
the  filing  of  bills  of  exceptions  after  adjourn- 
ment was  not  carried  forward  into  the  minutes 
of  the  court,  it  does  not  authorize  filing  after 
adjournment. — Id. 

€=9 1 092  (Tex.Cr.App.)  Bills  of  exceptions,  ap- 
proved and  filed  about  75  days  after  the  term 
of  court  at  which  accused  was  tried  had  ad- 
journed, cannot  be  considered.— Martin  t.  State, 
179  S.  W.  121. 

«s»l092  (Tez.Cr.App.)  Bills  of  exceptions,  filed 
after  adjournment,  without  an  onler  entered 
for  the  purpose,  will  not  be  considered. — Luna 
V.  State,  179  S.  W.  1152. 
«=s>IOg2  (Tex.Cr.App.)  Allowance  of  bill  of  ex- 
ceptions to  remarks  by  county  attorney  not  ex- 
cepted to  or  called  to  the  court's  attention  until 
the  motion  for  a  new  trial,  and  denied  by  the 
county  attorney  to  have  been  made,  held  proper- 
ly refused.— Taylor  v.  State,  179  S.  W.  1161. 
<&=>I092  (Tex.Cr.App.)  Bills  of  exception  can- 
not be  considered  where  the  trial  court  refused 
expressly  to  approve  them.— Backus  v.  State, 
17»  S.  W.  1166. 

«=»I092  (Tex.Cr.App.)  Court  on  appeal  from 
county  court  cannot  consider  bills  of  exception 
filed  after  adjournment  of  the  term,  in  absence 
of  order  allowing  filing  thereof.— Williams  v. 
State,  179  S.  W.  1167. 

«=9l092  (Tex.Cr.App.)  Bill  of  exceptions,  filed 
more  than  20  days  after  adjournment  of  court, 
held  not  to  be  considered.— Ridgeway  v.  State, 
17ff  S.  W.  1185. 

«s>l092  (Tex.Cr.App.)  A  so-called  "AppeUant's 
Exceptions  to  the  Charge  of  the  Court,"  not 
verified  by  the  trial  judge,  or  shown  to  have 
been  presented  to  him  for  his  action  before  the 
trial  was  concluded,  cannot  be  considered. — 
Grisham  v.  State,  179  S.  W.  1186. 

«s3l0g2  (Tex.Cr.App.)  Where  term  of  court  ad- 

J'ourned  on  May  15th,  bills  of  exceptions  filed 
fuly  20th  and  30th  held  to  be  stricken  and  not 
considered.— Green  v.  State,  179  S.  W.  1191. 

<e=3l097  (Tex.Cr.App.)  Without  statement  of 
farts,  the  grounds  of  a  motion  for  new  trial  re- 
lating to  the  insufiiciency  of  the  evidence,  to  the 
improper  conduct  of  counsel,  and  to  the  erro- 
neous admission  of  evidence,  cannot  be  reviewed. 
—Dixon  V.  State,  179  S.  W.  5«1. 

4=>I097  (Tex.Cr.App.)  Error  in  refusing  spe- 
cial charges  in  criminal  case  held  not  reviewa- 
ble, in  absence  of  a  statement  of  facts. — Dorris 
V.  Statej  179  S.  W.  718. 


<8=>I097  (Tex.Cr.App.)  The   snfficiencr  of  the 

evidence  to  sustain  a  conviction  cannot  be  con- 
sidered without  a  statement  of  facts.— iSmith  t. 
State,  179  S.  W.  1165. 

«=9l097  (Tex.Cr.App.)  The  contention  of  ap- 
pellant that  evidence  fails  to  support  the  con- 
viction cannot  be  reviewed  in  the  absence  of  a 
statement  of  fact8.^Augustine  v.  State,  179  S. 
W.  1185. 

«=3l098  (Tex.Cr.App.)  Statement  of  facts, 
made  up  of  questions  and  answers,  held  not  to 
be  considered.— Hawkins  v.  State,  179  S.  W. 
448. 

«s»l099  (Tex.C!r.App.)  After  conviction  for  a 
misdemeanor,  a  statement  of  facts  not  filed  un- 
til 81  days  after  adjournment  of  the  county 
court  will  be  stricken.— Celo  v.  Sute.  179  S.  W. 
99. 

«=sl099  (Tex.Cr-App.)  Where  the  statement 
of  facts  was  filed  after  adjournment  of  court 
without  an  order  for  that  purpose,  such  papers 
will  not  be  considered. — Van  Dyke  v.  State,  179 
S.  W.  111. 

CkMje  Cr.  Proc.  1911,  art  846,  does  not  au- 
thorize statements  of  fact  to  be  filed  after  ad- 
journment of  court,  whether  there  was  an  order 
entered  to  that  effect  or  not. — Id. 

Where  an  order  of  the  trial  court  author- 
izing the  filing  of  statement  of  facts  after  ad- 
journment was  not  carried  forward  into  the 
minntes  of  the  court,  it  does  not  authorize  fil- 
ing after  adjournment. — Id. 
«=>I099  (Tez.Cr.App.)  Statement  of  facts,  ai^ 
proved  and  filed  about  75  days  after  the  term 
of  court  at  which  accused  was  tried  had  ad- 
journed,cannot  l>e  considered. — Martin  t.  State. 
179  S.  W.  121. 

$=>I099  (Tez.Crjlt>P-)  Where  the  statement  of 
facts  fails  to  show  its  presentment  or  approval 
below,  it  cannot  be  considered. — Dorris  v.  State, 
179  S.  W.  718. 

<S=9l099  (Tex.Cr.App.)  Statement  of  facts,  fil- 
ed after  adjournment,  without  an  order  entered 
for  the  purpose,  will  not  be  considered.— Luna 
V.  sute,  179  a.  W.  1162. 
4SSI099  (Tex.Cr.App.)  Alleged  newly  discov- 
ered evidence  and  misconduct  of  jury  and  coun- 
ty attorney  as  to  which  evidence  was  heardon 
motion  for  new  trial  held  not  reviewable  with- 
out a  statement  of  facts  filed  during  term  time. 
—Taylor  v.  State,  179  S.  W.  1161. 

9=>I099  (Tex.O.App.)  Court  on  appeal  from 
county  court  cannot  consider  statement  of  facts 
filed  after  adjournment  of  the  term,  in  absence 
of  order  allowing  filing  thereof.— Williams  v. 
State.  179  S.  W.  1167. 

«S3l099  (Tex.Cr.App.)  Statement  of  facts  filed 
within  90  days  after  sentence  pronounced  at 
term  subsequent  to  that  at  which  accused  was 
convicted  held  filed  in  time. — Wilburton  v.  State, 
179  S.  W.  1169. 

<S=3|099  (Tex.Cr.App.)  Statement  of  facts,  fil- 
ed more  than  20  days  after  adjournment  of 
court,  held  not  to  be  considered.— Bidgeway  v. 
State,  179  S.  W.  1185. 

«=»l  102  (Tex.Cr.App.)  Where  there  was  no  or- 
der in  the  record  authorizing  a  statement  of 
facts  to  be  filed  after  adjournment  of  county 
court,  a  purported  statement  of  facts  must  be 
stricken.— McOee  t.  State,  179  S.  W.  1165. 

«=»II02  (Tex.Cr.App.)  A  statement  of  facts  fil- 
ed more  than  20  days  after  the  adjournment  of 
the  court  will  be  stricken  on  motion. — Lawson 
V.  State,  179  S.  W.  1186. 

«=»!  102  (Tex.Cr.App.)  Where  term  of  court  ad- 
journed on  May  15th,  statement  of  facts  filed 
July  29th  held  to  be  stricken.— Green  v.  State, 
179  S.  W.  1191. 

<&=>!!  II  (Tex.Cr.App.)  Where  a  bill  of  excep- 
tions as  qualified  by  the  court  and  a  bystander's 
bill  are  filed,  the  court  must  consider  the  ques- 
tions raised  by  bystander's  biU. — Word  t.  State, 
179  B.  W.  U76. 
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4=s>lll4  CTeLGr^pp.)  In  absence  of  bills  of 
exception,  complaints  as  to  charge,  and  re- 
quests for  special  charges,  the  only  question  on 
appeal  from  a  conviction  of  crime  was  the  suf- 
ficiency of  the  evidence.— Looper  v.  State,  179 
S.  W.  110. 

«=»!  1 14  (Tex.Cr.App.)  Where  the  record  on 
appeal  contains  no  statement  of  facts,  bill  of 
exceptions,  or  motion  for  new  trial,  no  buestion 
is  presented  which  can  be  reviewed. — Oarsa  t. 
State,  170  S.  W.  566. 

4=9 1119  (TeK.C?r.App.)  Prosecuting  attorney's 
allusion  to  the  negro  race  in  harsh  and  bitter 
terms  held  not  to  require  a  reversal,  in  the  ab- 
sence of  a  proper  statement  of  facts. — Hawkins 
V.  State,  179  S.  W.  448. 

«S9||I9  (Tex.Cr.App.)  A  Mil  of  exceptions, 
complaining  of  a  remaA  of  the  state's  attor- 
ney, held  not  to  present  reversible  error. — ^Park 
y.  State,  179  S.  W.  1162.  ^ 

«»II20  (Tex.Cr.App.)  Where  the  record  fails 
to  include  questions  which  the  court  rules  call 
for  opinions  of  witnesses,  and  to  which  ruling 
the  defendant  excepts,  the  ruling  must  be  taken 
as  correct,  and  no  question  is  presented  for  re- 
view.—Kea  V.  State.  179  S.  W.  706. 
«='II20  (Tex.Cr.App.)  A  bill  of  exceptions, 
complaining  of  the  refusal  to  strike  out  the  tes- 
timony of  a  witness,  held  not  to  present  rever- 
sible error,  where  the  testimony  of  the  witness 
was  not  shown.— Park  v.  State,  179  S.  W.  1162. 
^»II2I  (Tex.Cr.App.)  The  court,  on  appeal 
from  a  conviction  of  violating  the  local  option 
law,  in  the  at>sence  of  evidence  on  the  point 
cannot  consider  whether  the  option  election 
was  invalid.— Van  Dyke  v.  State,  179  S.  W. 
111. 

«=9ll2l  (Tex.Cr.App.)  Defendant's  bill  of  ex- 
ceptions to  the  deniaj  of  a  directed  acquittal  on 
the  ground  that  venue  was  not  shown,  presents 
no  queiition  for  review,  where  the  bill  does  not 
contain  the  evidence  on  that  iraint. — Thompson  v. 
State,  179  S.  W.  561. 

«=>II24  (Tex.Cr.App.)  Where  there  was  no 
bill  of  exceptions  or  statement  of  facts  or  veri- 
fication of  the  testimony  set  out  in  motion  for 
new  trial  based  on  insufficiency  of  the  evidence, 
held  that  nothing  was  presented  for  review.— 
Besenta  v.  State,  179  S.  W.  1186. 
$=>lf28  (Tex.Cr.App.)  Court  on  appeal  cannot 
consider  an  ex  parte  affidavit  as  to  disqualifica- 
tion of  a  juror  for  bias,  made  after  the  term  at 
which  the  verdict  was  rendered,  but  is  confined 
to  matters  which  are  a  part  of  the  record  in 
the  trial  court.— Rea  v.  State,  179  S.  W.  706. 
«=3|I28  (Tex.Cr.App.)  Affidavit  of  juror,  that 
jury  had  considered  the  fact  that  defendant  did 
not  testify,  which  was  not  attached  to  nor  made 
a  portion  of  nor  an  exhibit  to  the  motion  for 
new  trial,  cannot  be  considered.— Omelas  v. 
Stote,  179  S.  W.  717. 

(B)   AulKnment  of  Krrora  and  Brieta. 

«S9|I29  (Tex.Cr.App.)  Assignments  of  error 
filed  in  vacation  have  no  place  in  a  transcript 
in  a  criminal  case,  as  the  motion  for  a  new  trial 
alone  will  be  looked  to.— Vinson  v.  State,  179  S. 
W.  674. 

«=3l  129  (Tex.Cr.App.)  Assignments  of  error, 
filed  after  the  term  at  which  appellant  was  tried 
has  adjourned,  have  no  place  in  the  record.— 
Jackson  v.  State,  179  S.  W.  711. 

(F)   Dismissal,    HcBrinK,    and     RetaearlnK. 

•s'llSI  (Tex.Cr.App.)  Where,  since  conviction 
and  pending  appeal,  accused  escaped  from  cus- 
tody, the  appeal  will  be  dismissed.- Acosta  v. 
State,  179  S.  W.  870. 

«=all33  (Tex.Cr.App.)  A  motion  for  rehear- 
ing, based  upon  statements  that  ap^iellant  was 
deprived  of  a  statement  of  facts  and  bill  of  ex- 
ceptions through  the  fault  of  the  trial  judge. 


will  be  denied  where  the  statement  is  in  no  way 
verified.— Robertson  v.  State,  179  S.  W.  lOa 

(G)  Reirlew. 

«s>ll34  (Tex.Cr.App.)  Where  the  only  ques- 
tion properly  presented  by  the  motion  for  new 
trial  was  the  alleged  insufficiency  of  the  evi- 
dence and  the  only  bill  of  exceptions  was  to  the 
overruling  of  the  motion,  the  sole  question  for 
review  is  the  insufficiency  of  the  evidence. — 
Grubbs  v.  State,  179  S.  W.  718. 
€=>II34  (Tex.Cr.App.}  Where  no  exceptions 
were  reserved  to  the  introduction  of  any  testi- 
mony, nor  to  the  charge,  and  no  special  charge 
was  requested,  the  only  question  presented  for 
review  was  the  sufficiency  of  the  testimony. — 
Richardson  v.  State,  179  S.  W.  1186. 
«=»!  137  (Tex.Cr.App.)  Where  the  court,  on  de- 
foidant's  request,  charges  that  his  failure  to 
testify  shall  not  be  taken  as  a  circumstance 
against  him,  defendant  cannot  show  error  there- 
in.—Munox  V.  State,  179  S.  W.  666. 
<S=>  1 1 44  (Tex.Cr.App.)  Where  the  record  omits 
evidence  on  the  question  of  qualification  of  ju- 
rors, the  ruling  on  a  motion  to  discbarge  the  ju- 
ry for  want  of  qualifications  must  be  presumed 
correct.— Thompson  v.  State,  179  S.  W.  661. 
^=>l  148  (Aric.)  In  absence  of  proof  of  preju- 
dice, refusal  of  trial  court  to  grant  defendant's 
motion,  under  section  2360,  Kirby's  Dig.,  to  dis- 
charge sheriff  and  the  venire  summoned  by  him 
for  prejudice,  was  not  an  abuse  of  discretion.— 
Oliver  v.  SUte,  179  S.  W.  360. 

«=3|I5I  (Ark.)  The  trial  court  has  a  large 
discretion  in  granting  or  refusing  continuances, 
and,  unless  there  has  been  a  manifest  abuse 
of  its  discretion  in  the  denial  of  a  continuance, 
its  action  will  not  be  reversed.— Carmen  t. 
State,  170  S.  W.  188. 

<S=»1 156  (Tex.Cr.App.)  Denial  of  a  new  trial  on 
the  ground  of  newly  discovered  evidence  will 
not  be  disturbed,  unless  it  appears  that  the 
trial  court  abused  its  discretion,  to  defendant's 
prejudice.— McDonald  v.  State,  179  S.  W.  880. 

€=9|I59  (Ark.)  In  testing  the  sufficiency  of 
evidence  on  appeal  to  uphold  the  verdict,  the 
only  necessity  is  that  there  be  some  substantial 
evidence  upon  which  to  base  it. — McLaughlin 
V.  Benson,  179  S.  W.  326. 

«=3|I59  (Tex.Cr.App.)  A  conviction  will  not 
be  reversed  solely  on  the  ground  of  the  insuffi- 
ciency of  the  evidence,  if  the  state's  evidence 
is  worthy  of  credit,  and  if  true  supports  the 
verdict— Mitchell  v.  State,  179  S.  W.  116. 

«=9ll59  (Tex.Cr.App.)  Where  there  is  a  con- 
flict in  the  evidence  which  sustains  the  verdict, 
the  court  on  appeal  will  not  set  the  verdict 
aside.— Tinker  v.  State,  170  S.  W.  572. 

«=>II59  (Tex.Cr.App.)  Where  a  direct  conflict 
in  the  testimony  has  been  decided  adversely  to 
the  accused,  the  judgment  will  not  ordinarily 
be  reversed.— Grant  v.  State,  179  S.  W.  871. 
«s=>lt59  (Tex.Cr.App.)  Where  evidence  was 
sufficient  to  sustain  the  verdict,  whether  defend- 
ant or  the  witnesses  for  the  state  were  to  be 
believed  was  a  matter  for  the  jury  and  the  trial 
court  alone.— Taylor  v.  State,  179  S.  W.  1161. 
®=»l  (59  (Tex.Cr.App.)  A  conviction  on  con- 
flicting testimony  and  sustained  by  testimony 
will  not  be  disturbed.- Wilburton  v.  State,  179 
S.  W.  1160. 

®=3l  163  (Ark.)  Admission  of  question  on  cross- 
examination  of  one  jointly  indicted  with  ac- 
cused as  to  whether  his  brother  had  not  been 
charged  with  killing  end  burning  a  woman  held 
presumptively  prejudicial— Counts  v.  State,  179 
S.  W.  §62.  ' 

9=3 1 1 66  (Tex.Cr.App.)  The  denial  of  a  contin- 
uance because  of  the  absence  of  witnesses  whose 
presence  was  secured  presents  no  error. — Gal- 
van  v.  State,  179  S.  W.  87.5. 
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«=s>ll66</2  (Tex.Cr.App.)  Remark  of  the  court 
in  ruling  on  evidence  held  not  reversible  error, 
where  the  court,  at  the  request  of  accused,  di- 
rected the  jury  not  to  consider  the  question  or 
answer.— Word  v.  State,  179  S.  W.  1176. 
«=>II69  (Tex.Cr.App.)  Although  it  is  error  to 
admit  oral  evidence  that  a  certain  person  in- 
sured burned  property,  and  at  the  same  time 
exclude  the  policy  of  insurance,  in  showing 
ownership,  the  error  is  harmless,  where  other 
evidence  showed  ownership. — Tinker  v.  State, 
179  S.  W.  572. 

9s>ll69  (Tex.Cr.App.)  Defendant's  exception 
to  a  ruling  admitting  evidence  in  his  favor  can- 
not he  considered  on  appeal.— Rea  ▼.  State,  179 
S.  W.  706. 

«=>II69  (Tex.Cr.App.)  Admission  of  testimony 
based  on  what  witness  was  told  by  6.  ketd 
not  reversible  error,  where  O.  testified  to  the 
same  facts  without  contradiction.— Southall  v. 
State,  179  8.  W.  872. 

$»li69  (Tex.Cr.App.)  Admission  of  evidence 
of  propositions  of  defendant  in  seduction  to  wit- 
ness was  harmless,  where  it  was  stricken  out, 
and  the  jury  instructed  to  disregard  it;  the 
Jury  having  assessed  the  lowest  punishment — 
McDonald  v.  State,  179  S.  W.  880. 

Where  proper  objection  was  not  made  till  aft- 
er witness  had  testified  to  part  of  the  contents 
of  a  letter,  and  was  then  sustained,  there  was 
no  error;  the  court  having  previously  instruct- 
ed that,  under  such  circumstances,  testimony 
should  not  be  considered. — Id. 

Erroneous  admission  of  testimony  is  not 
ground  for  reversal;  the  same  fact  having  been 
testified  to  by  another,  without  objection.— Id. 
<S=3|I70  (Tex.Cr.App.)  Where,  on  trial  for  cat- 
tle theft,  a  state's  witness  confessetl  that  he  was 
a  thief  and  had  aided  in  the  theft,  exclusion  of 
testimony  on  cross-examination  of  his  attempt 
to  get  a  third  person  to  aid  in  stealing  cattle 
held  not  prejudicial,  where  he  had  also  testified 
to  such  fact  on  the  direct.— Durley  v.  State,  179 
S.  W.  1170. 

€=»ll70"/2  (Tex.Cr.App.)  That  the  court  per- 
mitted the  state  to  disqualify  accused's  witness 
under  Code  Cr.  Proc.  1011,  arts.  791,  792,  on 
the  erroneous  theory  that  the  inquiry  affected 
the  credibility  of  the  witness  and  not  because 
he  was  indicted  for  the  same  offense,  held  not 
prejudicial.— Fondren  v.  State,  179  S.  W.  1170. 
9=>II7I  (Tex.Cr.App.)  Remarks  of  counsel  for 
state  in  prosecution  for  murder  held  improper, 
and  the  judge's  refusal  to  warn  the  jury  against 
them  prejudicial  error.— Brod  v.  State,  170  S. 
W.  1180. 

«='II72  (Tez.Cr.App.)  Where  all  the  evidence 
showed  that  the  sale,  violating  the  prohibition 
law,  was  within  less  than  two  years  prior  to 
the  return  of  the  indictment,  the  court's  error 
in  authorizing  a  conviction  for  a  sale  before  the 
two  years  was  harmless.— Sloan  v.  State,  179 
S.  W.  111. 


(H)   D«tev 


slnatioa 
Ca 


aad     DtepOBltton     of 


<8=>II84  (Tex.Cr.App.)  Where,  contrary  to  the 
Indeterminate  Sentence  Law,  accused  was  sen- 
tenced to  a  definite  term  of  imprisonment,  the 
judgment  will  be  reformed  so  as  to  comply  with 
the  law,  and  affirmed.— Dixon  v.  State,  179  S. 
W.  561. 

«=>II86  (Tenn.)  Under  Pub.  Acts  1911,  c.  32, 
where  in  spite  of  error  the  judgment  is  sus- 
tained by  the  evidence,  and  it  appears  that  the 
error  is  harmless,  no  new  trial  will  he  granted. 
— Lauterbach  v.  State,  179  S.  W,  130. 

XVH.  FtnaSHMERT    Am)    PBEVEN> 
TION  OF   CRIME. 

«=>I2I3  (Ky.)  Act  March  17,  1904  (Laws  1904, 
c  29,  Ky.  St.  i  1201c),  prescribing  imprison- 
ment in  the  penitentiary  for  poultry  theft,  held 
not  in  violation  of  Const.  {  17,  prohibiting  cruel 
jpunishments.— Fry  v.  Commonwealth,  179  S.  W. 


CROPS. 

See  Constitutional  Law,  «s>240,  296;  Crimi- 
nal Law,  «=>1026. 

CROSS-EXAMINATION. 

See  Witnesses.  «=>269-280,  330. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  Criminal  Law,  «=s>1213. 

CRUELTY. 

See  Divorce,  «=>130. 

CURTESY. 

^s>l2  (Ark.)  Where  defendants  boufrht  plain- 
tiff's estate  by  Jie  curtesy,  without  investiijatinR 
whether  taxes  were  paid,  and  there  were  no  mis- 
representations they  would  not  be  relieved  of 
payment,  on  the  ground  the  estate  was  forfeited 
for  nonpayment  of  taxes  under  Kirby's  Dig.  I 
7132,— Ward  v.  Ward,  179  &  W.  498. 

CUSTOMS  AND  USAGES. 

See  Master  and  Servant,  ®=>118. 
^=>4  (Tex.Civ.App.)  Custom  or  usage  to  en- 
large scope  of  agent's  authority  must  exist  long 
enough  to  become  generally  known  so  as  to 
warrant  presumption  of  silent  inclusion  by  prin- 
cipal.—Holmes  V.  Tyner,  179  S.  W.  887. 

DAMAGES. 

See  Appeal  and  Error,  9=31004;  Breach  of 
Marriage  Promise,  ®==>29 :  Carriers,  ^=9319, 
382:  Death,  «=991-99;  False  Imprisonment, 
iS=>35,  36;  Landlord  and  Tenant,  9=>129; 
Libel  and  Slander,  ®=>120;  Malicious  Prose- 
cution, 4=^68;  Master  and  Servant,  ^941; 
Municipal  Corporations,  ©=»385-4()4;  Negli- 
gence, e=»101;  New  Trial,  ®=»75,  76;  Tele- 
graphs and  Telephones,  9=>68. 

m.   OROVNDS  AND  S1TBJEOTS  OF 
OOMFENSATOKT   DAMAGES. 

(A)  DIreet    or    Remote,    Contlnarent,    or 
ProBpeetlve    CoBseanencea  or  LoBnes. 

$=>23  (Tcx.Civ.App.)  Salary  of  vaudeville 
troupe  as  element  of  damage  for  breach  of  con- 
tract to  furnish  electricity  for  theater  build- 
ing held  not  within  contemplation  of  parties; 
it  being  understood  that  the  business  to  be 
conducted  was  that  of  a  moving  picture  show. 
—City  of  Brownsville  v.  Tumlinson,  179  S.  W. 
1107. 

Damages  not  within  the  contemplation  of  par- 
ties held  not  recoverable,  though  defendant's 
representative  had  notice  of  the  facts  giving  rise 
to  such  damages  before  the  breach  of  the  con- 
tract—Id. 

<S=>24  (Mo.App.)  In  action  for  personal  injury. 
held,  that  the  jury  might  take  into  account  such 
future  pain  of  body  and  mind,  if  any,  as  in  all 
reasonable  probability  plaintiff  would  suffer  as 
a  direct  result  of  his  injury. — Clark  v.  Dunham, 
179  S.  W.  795. 

€=>32  (Ky.)  Future  suffering  held  element  of 
damages  in  personal  injury  case  regardless 
whether  permanent  impairment  of  earning  pow- 
er was  pleaded  or  proved. — Moses  v.  Proctor 
Coal  Co.,  179  S.  W.  1043. 
9s»40  (Mo.App.)  In  an  action  for  damages  for 
the  termination  of  an  insurance  agency,  ex- 
pected profits  may  be  recovered,  where  there  is 
actual  data  upon  which  a  reasonable  estimate 
thereof  may  be  based.— United  States  FideU^ 
&  Guaranty  Co.  v.  Ridge,  179  S.  W.  791. 

(B)  Avcravatton,   HItlarAtion,  and   Red«e> 
tlon  ot  l^oas. 

€=>62  (Ark.)  Plaintiffs'  action  for  injury  to  a 
supply  pool  is  not  defeated  by  failure  to  re- 
store  it   before   selling   the   piepertyw— Boss  A; 
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Ross  T,  St  Loute,  I.  M.  ft  S.  Ry.  Co.,  1T9  S. 
W.  853. 

(C)   Interest,  Coats,  and  Bzpeaaes  of  Utt- 
Kdtton. 

©=»69  (Tex.Civ.App.)  In  an  action  in  tort,  in- 
terest is  a  part  of  the  damages. — San  Antonio  & 
A.  P.  Ry.  Co.  V.  Sehaeffer,  179  S.  W.  640. 

XV.  UQUIDATED  DAMAGES  AMS 
PENAIiTIES. 

®=>78  (Tex.Civ.App.)  A  provision  of  a  building 
contract  that  $5  should  be  forfeited  for  each 
day's  delay,  held  to  be  a  stipulation  for  liquidat- 
ed damages  rather  than  for  a  penalty. — Gillespie 
T.  Williams,  170  S.  W.  1101. 

VZ.  MEASUBE  OF  DAMAGES. 

(B)  Isjnrtes    to   Proportjr. 

4=9108  (Ark.)  The  measure  of  damages  for  in- 
jury  to  tne  pool  supplying  plaiDtilTs  cotton  gin 
with  water  held  the  cost  of  restoration  and  the 
value  of  the  lost  use,  not  the  depreciation  in 
market  value.— Jtoss  &  Ross  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  179  S.  W.  353. 

®=»II3  (Ky.)  In  an  action  for  injuries  to  an 
automobile,  as  instructiun  that  the  measure  of 
damages  was  the  difference  in  value  before  and 
after  the  injury  held  erroneous  as  not  being 
based  on  the  market  value.— Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Sweeney,  17d  S.  W.  214. 

VH.   IHADEQUATE    AND    EXCESSIVE 
DAMAGES. 

«=s>l30  (Mo.App.)  In  a  truck  driver's  action 
against  a  city  for  personal  injuries,  verdict  for 
S2,000  held  not  excessive,- Morrill  v.  Kansas 
City,  179  S.  W.  759. 

«=3j3l  (Ky.)  An  award  of  |2,000  in  favor  of 
an  employ^  in  a  coal  mine  held  excessive  for  in- 
juries caused  by  shock  of  a  low-voltage  wire. — 
Imperial  JeUico  Coal  Co.  v.  Neff,  179  S.  W. 
829. 

«=:>I32  (KyO  Verdict  of  |10,000  for  injuries 
to  boy  between  two  and  three  years  old  crip- 
pling him  and  totally  destroying  and  disfig- 
uring one  hand  and  arm  held  not  excessive. — 
Gnaa  v.  Ackerman,  179  S.  W.  217. 
4=:»I32  (Ky.)  Personal  injuries  held  to  war- 
rant verdict  of  $7,250. — Beall  v.  Louisville 
Home  Telephone  Co.,  179  S.  W.  251. 
e=>\32  (Ky.)  An  award  of  $9,500  in  favor  of  a 
brakeman  22  years  of  age,  who  earned  $105  per 
month,  for  injuries  destroying  use  of  his  leg, 
held  not  excessive. — Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Nolan,  179  S.  W.  1046. 

Vm.  PLEADING,   EVIDENCE,  AND 
ASSESSMENT. 

(A)  Plra4lnir. 

4=alS9  (McApp.)  Under  petition  in  action  for 
personal  injury,  alleging  loss  from  inability  to 
perform  duties  of  bis  "^nployment,"  plaintiff 
could  show  the  receipts  from  his  practice  of 
dentistry.— Clark  v.  Dunham,  179  S.  W.  795. 

(B)  Bvldenoo. 

4=al75  (Mo.App.)  In  action  for  damages  for 
breach  of  contract  concerning  the  assets  and 
management  of  a  corporation,  entitling  plaintiff 
to  purchase  defendant's  share,  evidence  as  to 
the  probability  of  finding  a  purchaser,  etc.,  held 
admissible  on  the  question  of  damages. — Powell 
V.  Batchelor,  179  S.  W.  751. 

4=»I78  (Tex.Civ.App.)  In  action  for  breach  of 
contract  to  fv.rnish  electric  current  for  plain- 
tiff's theater  building,  plaintiff,  iu  testifying  to 
his  loss  of  profits,  was  not  bound  to  estimate 
bis  loss  for  each  night  separately. — City  of 
Brownsville  v.  Tumlinson,  179  8.  W.  1107. 


«s>l88  (Ky.)  In  an  action  for  injuries  to  an 
automobile  at  a  railroad  crossing,  it  was  not 
error  to  fix  the  maximum  amount  which  might 
be  recovered  at  the  greatest,  which  any  evi- 
dence conduced  to  show  was  the  difference  be- 
tween the  market  value  of  the  machine  im- 
mediately before  and  immediately  after  the  in- 
jury.—Cincinnati,  N.  O.  &  T.  P.  Ry.  C<^  T. 
Sweeney,  179  S.  W.  214. 

(O)  Ppoceedinars  tor  Aaseasmeitt. 

«s»208  (Tex.)  In  an  action  by  a  city  'fireman 
against  a  railway  company  for  injuries  due  to 
an  explosion,  the  issue  of  damages  for  lost  time 
held  properly  submitted  to  the  jury  under  con- 
flicting evidence.— Houston  Belt  &  Terminal  Ry. 
Co.  V.  Johansen,  179  S.  W.  853. 

DEATH. 

See  Courts,  9=>7:  Executors  and  Administra- 
tors, €=»11 ;  Limitation  of  Actions,  «=»124 ; 
Statutes,  «s>2Sl;  Trial,  «=»2S6;  Wills,  «=» 
775. 

I.  EVIDENCE  OF  DIB^th  AND  OF 
SVBVIVORSHIF. 

®»5  (Tex.Civ.App.)  Where  a  husband  and 
wife,  making  mutual  wills,  were  frozen  to  death 
in  the  same  snowstorm,  with  no  evidence  as  to 
which  died  first,  there  was  no  presumption  as 
to  survivorship  or  simullaneous  death. — Fitz- 
gerald V.  Ayres,  179  S.  W.  289. 

n.  ACTIONS  FOB  CAUSING  DEATH. 

(A)  RiKlit  of  Aetlon  and  Defeases. 

«»8  (Tenn.)  A  right  of  action  for  wrongful 
death  la  governed  by  the  laws  of  the  state  where 
the  injury  occurrrd.— Sharp  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.,  179  S.  W.  375. 
€=3 10  (Tenn.)  The  right  of  action  for  wrongful 
death  given  by  Shannon's  Ocide,  }  4CG5  et  seq.. 
is  that  which  the  deceased  would  have  had, 
and  the  recovery  is  in  right  of  the  deceased. — 
Sharp  v.  Oncinnati,  N.  O.  &  T.  P.  Ry.  Co., 
179  S.  W.  376. 

*=>3I  (Ky.)  Fnder  Ky.  St  {  4,  giving  widow 
and  minor  child  of  person  killed  oy  malicious 
use  of  firearms,  etc.,  an  action  for  damages,  the 
widow's  remarriage  pending  the  suit  did  not  af- 
fect her  rieht  of  recovery,  or  that  of  the  chil- 
dren.—Archer  v.  Bowling,  179  S.  W.  15. 

(C)  Parties  and  Process. 

<e=»43  (Ky.)  Under  Const  J  241,  and  Ky.  St 
S  6,  an  action  may  be  brought  jointly  against 
both  the  employer  and  his  servant  whose  neg- 
ligence caused  the  death  of  deceased  servant — 
Carter  Coal  Co.  v.  Prichard's  Adm'r,  179  S. 
W.  io;». 

«=>44  (Ky.)  Under  Ky.  St  |  4,  infant  children 
of  one  killed  by  malicious  use  of  firearms,  etc, 
held  entitled  to  join  as  parties  plaintiff  in  a 
suit  originally  brought  by  the  widow  alone. — 
Archer  v.  BowUnR  179  S.  W.  15. 

(B)  DaaiaaroSf  Forteitmre,  or  Viae. 

9=391  (Ky.)  Under  civil  action  for  damages  far 
malicious  killini;  broupbt  under  Ky.  St.  |  4,  the 
widow's  remarriage  pending  suit  did  not  dimin. 
ish  the  damages  which  she  and  her  minor  chil- 
dren, as  joint  plaintiffs,  might  recover. — Archer 
V.  Bowling  179  8.  W.  15. 
«s»95  (Ky.)  T'nder  Ky.  St  §  6,  measare  of 
damages  for  killing  by  malicions  use  of  firearms, 
etc.,  held  a  sum  reasonably  compensating  the 
widow  and  children  for  loss  of  deceased's  earn- 
ing power,  together  with  punitive  damages,  di- 
vided one  half  to  the  widow  and  the  other  half 
to  the  children.— Archer  v.  Bowling,  179  S.  W. 
15. 

4=999  (Mo.App.)  In  action  for  death  of  plain- 
tiff's two  year  old  daughter,  verdict,'  exclusive 
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of  the  $2,000  i^enflltT,  for  15,420,  conld  not  be 
declared  excessive. — Albert  v.  St.  LouU  Electric 
Terminal  Ky.  Co.,  179  S.  W.  855. 

DEBTOR  AND  CREDITOR. 

See  Fraudulent  Conveyances. 

DECLARATIONS. 

See  Criminal  Law,  <Ss>413,  418,  42^-427. 

DEEDS. 

Se«  GovenantBj  Estoppel,  «=»  21,  38;  Evi- 
dence, «=>185.  419 ;  Husband  and  Wife,  «=> 
14;  Logs  and  Logging,  $=»3;  Mortgages; 
Perpetuities;    Trial,  «=»253. 

I.  REQUISITES  AND  VAUDITT. 

(A)  Hatare    a.nd    Eaaeatlala    •(    Conveysn^ 

«ea  la  Geaeral. 

4=s>6  (Ark.)  Instrument,  tbougb  containing  a 
granting  clause,  held,  when  considered  as  a 
whole,  an  executory  contract,  and  not  a  deed. 
—Mays  V.  Blair,  179  0.  W.  381. 
^=»I7  (Ky.)  The  fact  that  the  grantor  convey- 
ing land  in  consideration  that  the  grantee  should 
care  for  him  during  his  lifetime  lived  only  68 
days  thereafter  did  not  render  the  considera- 
tion inadequate;  the  test  being  whether  the 
conveyance  was  fair  and  reasonable  when  made. 
— Meece  v.  Colyer,  179  S.  W.  579. 

(B)  Porat    aad    Coateata    o<    laatraaieata. 

^=>38  (Ark.)  Description  of  land  in  deed  as 
"part"  of  a  quarter  section  held  insnSlcient, 
"part"  not,  as  claimed,  referring  to  the  gran- 
tors' interest,  but  to  the  area.— Mays  v.  lilair, 
179  8.  W.  331. 

(D)  DellTcrr* 
«s»66  (Tex.Civ.App.)  Whether  a  deed  was  de- 
livered, held  for  the  jury.— McLemore  t.  Bick- 
erstalf.  179  S.  W.  530. 

(B)  Validity. 

€=970  (Ky.)  Where  option  to  purchase  land 
payable  in  corporate  bonds  provided  for  repur- 
chase of  the  bonds  by  the  corporation,  its  in- 
ability to  repurchase  held  not  a  badge  of  fraud, 
nor  ground  for  canceling  the  deed. — Vellow  Chief 
Coal  Co.'s  Trustee  t.  Jfohnson,  179  S.  W.  599; 
Same  v.  Preston,  Id.  6U2. 

in.   CONSTBUOTIOII  AMD  OFEBAo 

TION. 

(A)   General   Ralea  of  Coaatraetioa. 

4=>IOO  (Ky.)  Where  the  meaning  of  an  ex- 
pression in  a  deed  is  not  clear,  evidence  of  the 
surrounding  circumstances  is  admissible.— Wil- 
son V.  Marsee,  179  S.  W.  410. 
®=>IOI  (Ky.)  Where  the  meaning  of  a  deed  is 
Dot  clear,  evidence  of  the  subsequent  acts  of  the 
parties  construing  the  deed  is  admissible. — Wil- 
son T.  Marsee,  179  S.  W.  410. 

(C)    Estates    aad    laterests    Created. 

«=>I24  (Ky.)  Deed  held  to  vest  fee-simple  title 
in  grantees.— Chappell  v.  Frick  Co.,  179  S.  W. 
203. 

®=3l29  (Ky.)  A  deed  conveying  without  limi- 
tation in  the  granting  clause  certain  property 
not  to  be  subject  to  the  debts  of  the  grantees 
or  the  control  of  their  husbands,  the  property 
upon  the  death  of  both  to  go  to  the  children  of 
one,  held  to  convey  a  life  estate  merely. — Tay- 
lor V.  Dedman,  170  S.  W.  216. 

(D)  Bzceptloaa  aad  Reaerratloaa. 

€e9|43  (Ky.)  Where  a  grantor  deeded  land  to 
another,  reserving  a  life  estate  and  power  to  re- 
voke, the  fee,  upon  her  death  without  revoca- 
tion, passed  to  the  grantee  regardless  of  her 
will. — Commonwealth  v.  McCatuey'a  Elx'r,  179 
S.  W.  4U. 


(B)  CaadHiaas  •»«  Baatrletlaaa 

€=al45  (Tex.Civ.App.)  An  agreement  in  a  d«ed 
whereby  vendees  were  to  raise  sugar  cane  ud 
sell  It  to  the  vendor  held  a  condition,  ud  sot 
a  covenant— Imperial  Sugar  Co.  t.  Cabell,  179 
S.  W.  83. 

®=>I47  (Tex.Civ.App.)  A  deed  providing  tiai 
title  should  pass  to  the  vendee  only  npon  condi- 
tion of  full  performance  of  the  contract  is  not 
ineffectual  because  partly  based  upon  a  sale  of 
personal  property.— Imperial  Sugar  Co.  v.  Ca- 
bell, 179  S.  W.  83. 

4=9 1 65  (Tex.C!iv.App.^  Where  a  deed  retained  a 
lien  and  declared  it  did  not  become  absolute  on- 
til  full  performance  by  vendee,  the  vendor  held 
entitled  to  possession  under  unimpaired  title, 
where  the  vendees  repudiated  the  conditioni.— 
Imperial  Sugar  Co.  v.  Cabell,  179  a  W.  83. 

IV.  PLEABIiro  AND  EVIDENCE. 

4s>l94  (Ark.)  Plaintiff,  in  an  action  to  Nt 
aside  a  deed  to  a  railroad,  had  the  boidcn  of 
showing  that  it  had  been  wrongfully  deliveied; 
delivery  to  an  agent  and  the  recording  of  the 
deed  raising  a  presumption  of  delivery.— Vaugh- 
an  V.  Chicago,  B.  L  &  P.  By.  Co,,  179  S.  W. 
166. 

^s»l96  (Ky.)  Where  a  conveyance  is  volan- 
tary  and  without  consideration  or  upon  an  in- 
adequate consideration,  and  where  there  is  a 
relation  of  trust  and  confidence  between  tlie 
parties,  the  burden  is  upon  the  grantee  to  prove 
that  the  grantor  acted  freely  and  nnderstand- 
ingly.— Meece  T.  Colyer.  179  S.  W.  579. 

The  mere  fact  that  the  grantor  and  the  pan. 
tee  were  uncle  and  nephew  does  not  establish 
such  a  confidential  relation  as  would  give  riie 
to  the  presumption  of  fraud.— Id. 
«s>208  (Ark.)  Evidence  held  to  sustain  a  find- 
ing that  a  deed  had  been  delivered,  and  tliat  the 
title  had  vested  in  the  grantee.— Vaugfaan  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  179  S.  W.  165. 
€=a2l  I  (Ky.)  In  a  proceeding  to  set  aside  t 
deed,  etc.,  based  on  a  conspiracy  between  a  real 
estate  agent  and  vendee,  held,  that  there  was 
sufficient  evidence,  outside  of  the  acts  and  dec- 
larations of  the  vendee,  to  sustain  a  jadgment 
in  favor  of  the  vendor.-^3ole  t.  Collins,  179  & 
W.  607. 

DE  FACTO  OFFICERS. 

See  Officers,  «=3>43. 

DEFAMATION. 

See  Ubel  and  Slander. 

DEFAULT. 

See  Judgment,  «=»138. 

DELEGATION  OF  POWEK. 

See  Constitutional  Law,  «=300.  63. 

DELINQUENT  CHILDREN. 

See  Infants,  «=>12,  18. 

DELIVERY. 

See  Carriers,  <8=939,  45,  83-02,  140;   Deeds, 
<&=>66,  194,  208. 

DEMAND. 

See  Trover  and  Conversion,  4=99. 

DEMONSTRATIVE  EVIDENCE 

See  Oriminal  Law,  ^»404. 

DEMURRER. 

See     Indictment    and     Informatton,    ^^147; 
PleadiOK,  «s»l»3-Zie. 
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DEPARTURE. 

See  PleadinfC,  «s>180. 

DEPOSITS.. 

See  Banks  and  Banking,  <S=>123-154. 

DESCENT  AND  DISTRIBUTION. 

See  Cartesy;  'BncecatoTe  and  Administrators; 
Taxation,  <&=»880-896;    WHls. 

n.  PEBSONS   ENTITI.ED  AKD  THEIB 
BSaPEOnVE  8HABES. 

(B)   SnrrtirlnK  Hvabsnd  or  'Wife. 

«=352  (Tenn.)  Tnder  Laws  1013,  c.  26,  remov- 
ing disabilities  of  coverture  of  married  women, 
a  wife's  personal  property,  undisposed  of  by  her, 
passes,  jure  mariti,  to  her  husband.— Baker  v. 
Dew,  179  S.  W.  645. 

DESCRIPTION 

See  Boondaries,  «=aSj  Deeds,  «=»38;  Embez- 
zlement, €=328;  Forgery,  «=>28:  Frauds, 
Statute  of,   «=sllO;    Name*. 

DESERTION. 

See  Parent  and  Child,  «=9l7. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  <S=>927;  Trial.  4=» 
168. 

DISBARMENT. 

See  Attorney  and  Client,  «=>4&-66. 

DISCHARGE. 

See  Guaranty,  4s>57,  67;  Principal  and  Sure- 
ty,  «=>10}-116. 

DISCOVERED  PERIL 

See  NeKligence,  $=>83;  Railroads,  4s>876, 
890;    Street  Railroads,  «s>103. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  ®=>959-982:  Criminal 
Law,  «=>121,  686,  1148-1166;  Divorce,  «=» 
223 ;    Pleading,  «=>236,  261. 

DISCRIMINATION. 

See  Carriers,  €=sl8,  32:  Constitutional  Law, 
«=>211. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=»627,  778,  781,  784; 
Criminal  Law,  9=»ll31;  Judgment,  ^=3570: 
Limitation  of  Actions,  $=>130;  Removal  of 
Causes,  9=>39. 

DISORDERLY  HOUSE. 

See  Constitational  Law,  4=363 ;  Criminal  Law, 
«=>396;   Nuisance,  iS=>65,  72. 

€=>9  (Tex.Cr.App.)  Married  woman  living  with 
her  husband,  who  herself  leased  the  premises  and 
paid  the  rent,  might  be  convicted  of  unlawfully 
keeping  the  house  for  prostitution.— Jackson  v. 
State,  179  S.  W.  711. 

$=>I2  (Tex.Cr.App.)  That  information  for  un- 
lawfully keeping  a  house  for  prostitution  alleged 
defendant  to  be  a  tenant,  and  not  a  lessee, 
was  no  ground  for  Quashing,  since  "tenant"  was 
synonymous  with  "lessee.^— Jackson  v.  State, 
179  S.  W.  71L 

«s»l7  (Tex.Cr.App.)  Evidence  In  a  prosecution 
for  unlawfully  keeping  and  being  concerned  in 
keeping  a  bawdybouse  held  sufficient  to  support 
a  conviction. — Thompson  v.  State,  179  S.  W.  98. 


'  DISSOLUTION. 

See  Injunction,  «e9168;    Partnership,  «=»296. 

DISTRICTS. 

See  Municipal  Corporations,  «=>266,  747. 


DITCHES. 


See  Drains. 
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DIVIDENDS. 

See  Corporations,  «s9l62,  166. 

DIVORCE. 

See  Constitutional   Law,  4=383; 
223;    Witnesses,  4=360. 

rv.  JTJRISDIOTIOIT.    PROOEBDIXOa. 

AND  BEIJEF. 
(A)  JarlBdlotion,  VeBue,  and  Llmltstlona. 

«=»62  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  4632,  prescribing  the 
period  of  inhabitancy  in  the  state  and  residence 
in  the  county,  jurisdictional  to  the  maintenance 
of  an  action  for  divorce,  a  temporary  absence 
during  the  six  months  next  preceding  filing  of 
the  petition  would  not  affect  right  to  maintain 
the  action.— Fox  v.  Fox,  179  S.  VV.  8S3. 

CD)  Blvldence. 

4s>l24  (Tex.Civ.App.)  Evidence  in  wife's  ac- 
tion for  divorce  and  for  the  recovery  of  her 
separate  propert:r  held  to  show  that  she  had 
been  a  bona  fide  inhabitant  of  the  state  for  one 
year,  and  a  resident  of  the  county  for  six  months 
next  preceding  the  filing  of  the  petition,  with- 
in the  jurisdictional  requirement  of  Vernon's 
Saylea'  Ann.  CSv.  St  1914.  art  4632.— Fox  v. 
i'ox,  179  S.  W.  883. 

4=>I30  (Ky.)  Evidence  in  a  husband's  action 
for  divorce  for  the  wife's  abandonment,  with 
counterclaim  for  divorce  on  the  ground  of  cruel 
and  inhuman  treatment,  etc.,  and  for  alimony, 
held  not  to  establish  husband's  cruel  treatment 
so  as  to  entitle  wife  to  alimony.- Rice  v.  Rice, 
179  S.  W.  200. 

(F)  Jndarment  or  Decree. 

4=>I52  (Ky.)  The  entry  of  a  divorce  judgment 
on  the  order  book  of  the  court  is  indispensable 
to  establish  the  fact  that  a  divorce  has  been 
granted.— Robinson  v.  Robinson,  170  S.  W.  436. 

V.   AX.IMONT.   AXXOIVANCEB,   AND 
DISPOSITION   OF   PROPERTT. 

^s>22l  (Mo.App.)  An  order  allowing  or  deny- 
ing suit  money  to  enable  wife  to  prosecute  an 
appeal  from  an  adverse  judgment  in  a  divorce 
suit  is  entirely  independent  from  the  issues  in 
the  divorce  suit  and  the  right  thereto  is  in  no 
way  dependent  on  the  right  to  divorce. — Hall  v. 
Hall,  179  S.  W.  73a 

4s»223  (Mo.App.)  Where  the  lower  court  which 
denied  a  wife  divorce  awarded  her  temporary 
alimony  pending  appeal,  that  order  showed  that 
she  was  also  entitled  to  suit  money ;  it  appear- 
ing that  she  was  destitute,  so  the  denial  of  suit 
money  was  an  abuse  of  discretion. — Hall  v. 
Hall,  170  S.  W.  738. 

4=3224  (Mo.App.)  Where  a  wife  is  destitute, 
she  is  entitled  to  suit  mone^  to  prosecute  an 
appeal  from  judgment  denying  her  divorce. — 
Hall  V.  Hall,  179  S.  W.  738. 
4=>236  (Mo.App.)  Under  Rev.  St  1009,  |  2375, 
agreement  of  parties  to  commute  arrears  of  ali- 
mony and  to  change  amount  of  alimony  held 
enforceable,  to  absence  of  fraud  or  imposition.— 
Francis  v.  Francis,  179  S.  W.  975. 
4=3240  (Ky.)  A  wife  given  a  divorce  on  the 
ground  of  abandonment  and  cruel  treatment 
and  awarded  the  custody  of  small  children  held 
entitled,  in  addition  to  an  allowance  for  their 
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support,  to  alimony  in  the  Bum  of  flSO  per 
year.-Goff  v.  Goff,  179  S.  W.  826. 
«=324l  (Mo.App.)  Under  Rev.  St.  1909,  g  2376, 
whether  an  award  of  alimony  to  the  wife  shall 
be  in  gross  or  a  periodical  allowance  depends 
on  the  husband's  financial  ability. — Wricht  v. 
Wright,  179  S.  W.  950. 

An  award  of  alimony  in  monthly  installments 
of  $100,  instead  of  a  gross  sum  of  $7,500,  held 
not  an  abuse  of  the  discretion  vested  In  the 
court  by  Rev.  St.  1909,  {  2376,  where  it  ap- 
peared that  the  defendant  husband  was  earn- 
ing $340  per  month.— Id. 

<S=>249  (Ky.)  Notwithstanding  Ky.  St.  §  2121, 
and  Civ.  Code  I'rac.  §  425,  did  not  authorize  it, 
the  court  granting  a  divorce  to  the  wife  might 
order  her_  to  pay  the  amount  expended  by  the 
husband  in  permanent  improvements  upon  her 
property.— Sandusky  v.  Sandusky,  178  S.  W. 
416. 

A  husband  who,  under  agreement  with  his 
wife  for  repayment  out  of  rents,  expended  money 
in  permanent  improvements  upon  her  property, 
held  entitled  to  recover  in  her  suit  for  divorce 
the  amount  so  spent. — Id. 

9=3285  (Mo.App.)  An  appeal  from  an  order 
denying  suit  money  in  a  divorce  case  will  be 
considered,  though  the  bill  of  exceptions  in  the 
principal  case  was  not  in  the  record  and  the 
printed  abstract  had  not  been  prepared,  for 
that  is  the  principal  purpose  for  which  suit 
money  is  necessary.— Hall  v.  Hall,  179  S.  W. 
738. 

«s»286  (Ky.)  Where,  in  a  wife's  action  for  di- 
vorce, evidence  on  issue  of  money  wrongfully 
withheld  by  husband  is  doubtful,  the  finding  of 
chancellor  will  not  be  disturbed. — Hester  t. 
Hester,  178  S.  W.  451. 

DOCKETS. 

See  Trial,  «B9ll. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTARY  EVIDENCE. 

See  Criminal  Law,  9=3447. 

DOMICILE. 

See  Divorce,  «5>62 ;   Venue,  «s>22. 

DOUBLE  TAXATION. 

See  Municipal  Gorporatioos,  9=>407. 

DOWER. 

See  Curtesy:    Eminent  Domain,  ®=>1S7;   Tax- 
ation, iS=>866,  889. 

DRAFTS. 

See  B>nbezzlement,  ^s>6. 

DRAINS. 

I.  ESTABUSHBSENT  AlTD  MAIH- 

TEirAiroc. 

9=>I4  (Ark.)  Jurisdictional  notice  not  conform- 
ing to  map  and  report  describing  proposed  drain- 
age district,  and  not  enabling  owner  to  know 
whether  liis  land  was  to  be  included,  held  to 
invalidate  all  subsequent  proceedings. — Paschal 
v.   Swepston,  179  S.   W.  338. 

ZX.  ASSESSMENTS  AND  9PECIAI. 

TAXES. 

9s>82  (Ark.)  On  evidence  in  •  proceeding  for 
the  amendment  of  former  orders  relating  to  as- 
sessments, held,  that  court  could  not  say  that 
the  trial  court  erred  in  refusing  to  treat  it  as 
establishing  with  sufficient  certainty  the  fact 
that  the  orders  had  been  made  as  claimed  by 


the  petitioners.— Bottoma  v.  Borah,  179  S.  W. 
996 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRINK. 

See  Food,  9b>25. 

DRUNKENNESS. 

See  Carriers.  <6=>284. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=>283-296. 

DUPLICITY. 

See  Indictment  and  Information,  «=>125. 

EASEMENTS. 

X.  CREATION.   EXI8TENOE.  AND 
TERMINATION. 

9=»I7  (Ky.)  A  conveyance  of  a  warehouse  with 
appurtenances  will  not  carry  with  it  the  right  to 
use  a  private  way  over  the  grantor's  land  which 
at  that  time  was  not  needed  for  plaintiff's  full 
enjoyment  of  the  premises. — Kentuckr  Distill- 
eries &  Warehouse  Go.  ▼.  Warwick  Co.,  179  S. 
W.  611. 

9=>I8  (Ky.)  Where,  on  conveyance  of  a  ware- 
house surrounded  on  three  sides  by  the  grantor's 
land,  a  way  over  railroad  tracks  furnished  ac- 
cess to  the  entire  premises,  plaintiff,  having 
changed  the  construction  of  the  premises,  can- 
not claim  as  a  way  of  necessity  a  passway  to 
the  rear  portion  of  the  warehouse. — Kentucky 
Distilleries  &  Warehouse  Co.  t.  Warwick  Co., 
179  S.  W.  611. 

Where  plaintiff  used  way  across  railroad 
tracks,  it  cannot  claim  a  way  of  necessity  over 
defendant's  land  which  surrounded  its  property 
on  three  sides  on  the  ground  that  the  way  across 
the  tracks  might  be  revoked. — Id. 

H.  EXTENT  or  RIGHT.  USE,  AUD 
OBSTRVrOTION. 

9=>6I  (Ky.)  In  a  suit  to  enjoin  obstmction  of 
a  way,  evidence  held  to  show  that  the  prior 
use  of  the  way  had  only  been  permissive  and 
that  it  was  not  open  to  the  public  or  a  way  of 
necessity.— Kentucky  Distilleries  ft  Warehouse 
Co.  v.  Warwick  Co.,  179  S.  W.  611. 

EJECTION. 

See  Carriers,  «=»352-382. 

EJECTMENT. 

See  Pleading,  i3=>8. 

m.  FX.EABINO  AND  EVIDENGB. 

9s»86  (Ky.)  PlaintifTs  in  ejectment  held  not 
entitled  to  recover  without  showing  that  deferd- 
ants  were  occupying  land  within  the  exterior 
lines  of  the  patent  under  which  they  claimed, 
and  without  an  exclusion.- Tussey  v.  Bale,  179 
S.  W.  390. 

XT.  TRIAI.,  JTTSOMENT.  ENFORCE- 
MENT  OF  JUDGMEIfT,  AND 
REVIEW. 

9=>I22  (Mo.App.)  A  judgment  in  an  action  of 
ejectment  omitting  any  description  of  the  prem- 
ises would  not  sustain  an  order  of  restitution  for 
the  lot  involved  or  for  any  lot,  thoucih  it  was 
not  void  and  might  have  been  amended.— Eaker 
V.  Harvey,  179  S.  W.  985. 

ELECTION. 

See  Pleading,  «3>369:   WUl8,^$»s»702. 
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ELECTIONS.. 

See  Manidpal  CorporationB,  4s>918. 

VI.  NOMnrATlONS   AND   PRIMABT 
EXEOTIONa  , 

^=>I46  (Ky.)  Under  the  Primaij  Act,  a  nom- 
inee may  create  a  vacancy  by  withdrawal  even 
though  he  asrrees  to  accept  the  nomination. — 
Elswck  T.  Ratliff,  179  S.  W.  11. 

A  nominee  held  not  entitled  to  withdraw  bis 
resignation  delivered  to  the  county  clerk  after 
it  was  accepted  by  the  party  authorities  and 
another  selected. — Id. 

«8=»I56  (Ky.)  Under  Ky.  St.  1915,  |  1550,  sub- 
sec.  2tt,  nomination  certificate  of  Republican 
candidate  for  representative  filed  with  secretary 
of  state  October  4th  held  filed  too  late:  the 
election  being  November  2d.— Dobbs  v.  Crecelios, 
179  S.  W.  12. 

Ky.  St  1915,  8  1550,  sub.sec.  26,  is  mandatory 
in  character,  and  noncompliance  deprives  a  nom- 
inee of  the  right  to  have  his  name  printed  on 
the  official  ballot— Id. 

IX.  oouirr  or  votes,  ketvbjxs, 

AKD   OAKVASS. 

4=s»260  (Ky.)  Election  commissioners  cannot 
canvass  questioned  ballots  unaccompanied  by 
statement  of  whether  and  how  counted,  as  re- 
quired byKv.  St  i  1482.— Graham  v.  Treadway, 
179  S.  W.  1029. 

X.   OOHTEBTB. 

4=>269  (Tenn.)  The  Chancery  Court  has  no  ju- 
risdiction of  a  bill  brought  to  contest  the  elec- 
tion of  the  one  receiving  the  highent  number  of 
votes,  on  the  gronnd  of  bis  ineligibility,  or  to 
declare  the  election  void.— Hogan  v.  Hamilton 
County,  179  S.  W.  128. 

«=3280  (Ky.)  Under  Primary  Election  Law, 
{  28,  and  Civ.  Code  Prac.  i  625,  failure  to  give 
notice  of  contest  until  nine  days  after  the  award 
of  certificate  of  nomination  held  a  jurisdiction- 
al defect,  so  that  the  contest  would  be  dis- 
missed.—Edge  V.  Allen,  179  S.  W.  212. 
€:=»299  (Ky.)  Questioned  ballots  unaccompanied 
by  statement  of  whether  and  how  counted,  re- 
quired by  Ky.  St  S  1482,  will  be  counted  by 
the  court  in  election  contest — Graham  v.  Tread- 
way,  179  S.  W.  1029. 

ELECTRICITY. 

See  Contribution,  9=>S;  Municipal  Corpora- 
tions, <8=>682. 
«=»4  (Ky.)  A  void  ordinance  granting  to  an 
electric  light  and  power  company  a  franchise 
held  to  give  the  company  a  hcense  to  use  the 
streets,  and  a  reasonable  time  within  which  to 
remove  its  pronerty.— City  of  Princeton  v. 
Princeton  Electric  Light  ft  Power  Co.,  179  S. 
W.  1074. 

A  city  need  not  allow  the  use  of  its  streets  by 
a  public  service  corporation  without  a  franchise, 
merely  because  it  has  entered  into  obligations 
with  citizens  which  it  cannot  perform  without 
a  franchise. — Id. 

^=3 1 1  (Ky.)  One  furnishing  to  a  city  electric 
light  and  power  under  a  franchise  void  under 
Const  f  164,  may  not  enforce  collection  there- 
for.—City  of  Princeton  v,  Princeton  Electric 
Light  *  Power  Co.,  179  S.  W.  1074. 

A  city,  paying  for  light  furnished  by  an  elec- 
tric li^bt  company  operating  under  a  void  fran- 
chise held  not  entitled  to  recover  the  sums  paid. 
—Id. 

ELIGIBILITY. 

Se«  Officers,  <S=3l9,  35. 

EMBEZZLEMENT. 

See  Criminal  Law,  «=»371,  896,  448,  673 ;    In- 
dictment and  Information,  €=3202. 


«=>6  (Mo.)  Under  Rev.  St.  1909,  §g  4550,  4551, 
a  draft  is  not  subject  to  embezzlement  nrior  to 
delivery.— State  v.  Wilcox,  179  S.  W.  482,  4S3. 
®=>9  (Ky.)  Certification  to  sheriff  for  collectjon 
of  franchise  tax  due  county  from  corpuration 
held  necessary  condition  precedent  to  nis  em- 
bezzlement thereof. — Commonwealth  y.  Brand, 
179  S.  W.  844. 

<S=>1I  (Mo.)  Conversion  is  any  using  or  dealing 
with  the  property  of  another  which  impliedly 
or  by  its  terms  excludes  the  owner's  dominion; 
the  word  "imply"  meaning  it  is  "virtually  in- 
volved or  included;  involved  in  substance;  in- 
ferential, tacitly  conceded — the  correlati<  e  of  ex- 
press or  expressed."— State  y.  Wilcox,  179  S.  W. 
479. 

€=>23  (Mo.)  In  a  prosecution  for  embezzlement 
by  a  bank  cashier,  an  instruction  that  the  fact 
tnat  the  proceeds  of  the  check  whereby  the  em- 
bezzlement was  consummated  went  to  another 
did  not  constitute  a  defense  was  not  erroneous. — 
State  V.  Wilcox,  179  S.  W.  479. 
^328  (Ky.)  An  indictment  held  to  charge  con- 
version not  of  a  note,  or  horse,  but  of  money, 
the  proceeds  of  sale  of  a  horse,  giving  in  a 
descnptive  way  its  source. — Commonwealth  y. 
HolUday,  179  S.  W.  235. 

€=>38  (Ky.)  In  a  prosecution  of  a  sheriff  for 
embezzling  a  county  tax,  testimony  of  the  Clerk 
of  the  county  court  during  defendants  term 
of  office  that  the  latter  had  failed  to  report 
collections  as  required  by  Ky.  St  f  4147.  was 
admissible.— Commonwealth  y.  Brand,  179  S. 
W.  844. 

Testimony  as  to  a  receipt  given  the  sheriff  by 
bis  deputy,  as  to  the  handwriting  of  the  re- 
ceipt, who  had  given  it,  and  ill  feeling  between 
the  deputy  and  the  defendant  growing  out  of 
the  receipt  was  inadmissible. — Id. 

Pleadings  of  the  sheriff's  sureties'  suit  to  re- 
cover sums  they  were  required  to  pay  for  his 
defalcations  in  ofHce  were  irrelevant. — Id. 

The  prosecution  may  prove  that  a  demand 
has  been  made  by  the  proper  person  for  the  pay- 
ment by  defendant  of  the  money  he  is  accused 
of  embezzling. — Id. 

Evidence  that  defendant  had  arranged  with 
his  deputy  to  take  the  former  sheriff's  books 
and  collect  unpaid  taxes,  etc.,  held  inadmissible. 
-Id. 

^s»39  (Ky.)  In  prosecution  of  sheriff  for  em- 
bezzlement, defendant's  testimony  that  upon  de- 
mand by  the  county  for  the  tax  he  was  ac- 
cused of  envbezzling,  but  which  he  did  not  know 
he  had  not  accounted  for,  he  was  financially  un- 
able to  turn  it  over,  held  admissible.— Common- 
wealth y.  Brand,  179  S.  W.  844. 

In  prosecution  of  sheriff  for  embezzlement  of 
a  tax  which  he  claimed  he  had  no  memory  of 
receiving,  evidence  that  at  the  time  of  the  re- 
ceipt defendant  suffered  from  his  nerves  and 
could  not  look  after  his  office  was  admissible. 
—Id. 

€=939  (Mo.)  In  a  prosecution  for  embezzlement 
by  a  bank  cashier  evidence  of  shortages  in  the 
bank's  assets  other  than  those  resultine  from  the 
transaction  counted  on  was  admissible  upon 
the  question  of  fraudulent  intent — State  y.  Wil- 
cox, 179  S.  W.  479. 

EMBLEMENTS. 

See  Life  Estates,  <S=925. 

EMINENT  DOMAIN. 

See  Railroads,  4=9ll3. 

II.   COMPE1TSATION. 

(A)   Neeeaaltr  »»A  BnfllcleBcr  la  Oea^ral. 

<3=975  (Ark.)  Const  art.  12.  S  9.  prohibiting  ap- 
propriation of  property  until  full  compensation 
is  made  in  money  or  secured,  held  not  to  apply 
to  exercise  of  power  of  eminent  domain  by  the 
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Bank  of  Plainview  t.  McWborter,  179  S.  W. 
1147. 

$=9318  (Tex.Civ.App.)  In  an  action  for  wood 
sold  t.  o.  b.  cars  at  A.,  in  the  absence  of  evi- 
dence as  to  the  correctness  of  the  Btatement  in 
freijiht  bills  of  the  railroad  as  to  the  number  of 
cords  of  wood  on  arrival  at  H.,  the  exclusion  of 
such  bills  was  proper.— McLaughlin  v.  Terrell 
Bros.,  179  S.  W.  932. 

In  an  action  for  the  price  of  wood,  in  which 
defendant  claimed  shortaee,  a  copy  of  the  Amer- 
ican Railway  Equipment  Register,  with  testi- 
mony to  its  frenerai  use,  was  admissible  as  to 
the  capacity  of  freieht  cars.— Id. 

A.  railway  equipment  register  as  to  the  dimen- 
sions of  cars  being  admissible,  it  was  prober 
to  admit  a  memorandum,  condensing  the  in- 
formation desired,  from  the  book. — Id. 
€=3323  (Ark.)  A  witness  ma^  testify  as  to  the 
market  value  of  fruits  at  a  given  time ;  his  in- 
formation being  based  on  market  reports. — St. 
Louis,  1.  M.  &  S.  R.  Co.  T.  Laser  Grain  Co., 
179  S.  W.  189. 


X.   DOO  UMEMT ART  BVIDENOE. 

(C)  Private  "nrrltiava  and  Palilleatloas. 

^s>352  (Mo.App.)  In  a  switchman's  action  for 
injuries  while  coupling  cars  under  the  Federal 
Employers'  Liability  Act,  railroad  records  as 
to  the  movement  of  the  car  held  admissible, 
where  their  identity  and  correctness  had  been 
properly  attested. — Trowbridge  v.  Kansas  City 
&  W.  B.  Ry.  Co.,  179  S.  W.  777. 

e=>354  (Tex.Clv.App.)  In  an  action  fpr  the 
price  of  lumber  sold,  plaintiffs  daybook,  or 
journal,  contnininR  the  first  permanent  ertry 
of  sales  items  taken  from  slips  made  out  by 
yardmen,  held  admissible  as  a  book  of  orig- 
inal entry.— Scrungs  v.  E.  L.  Woodley  Lumber 
Co.,  179  S.  W.  897. 

Books  of  account  are  not  admissible  under  the 
rule  admitting  accounts  kept  by  the  parties, 
where  they  do  not  contain  items  and  charges 
made  in  the  regular  course  of  business.- Id. 

In  action  for  price  of  lumber,  addition  to 
name  of  party  charged  of  the  word  "residence'' 
held  not  such  an  alteration  as  to  render  plain- 
tiFs  account  book  inadmissible. — Id. 

«=>359  (Tex.Civ.App.)  Explanation  of  evi- 
dence of  physician  attending  plaintiff  switch- 
man, injured  while  in  the  employ  of  the  defend- 
ant, by  X-ra^  photographs  of  plaintiff's  anato- 
my after  injury,  is  admissible,  if  preliminary 
evidence  has  established  the  correctness  of  the 
photographs.— Pecos  &  N.  T.  Ky.  Co.  v.  Winkler, 
179  S.  W.  691. 


(D)  FrodnetiOB,   Anthenttcation,    and    Bf- 
feet. 

<^3366  (Tex.Civ.App.)  In  an  action  foi  dam- 
ages for  ncgllRent  transportation  of  stock,  it  is 
not  error  to  exclude  government  reports  of 
tests  of  shrinkage  of  stock  in  transportation, 
where  there  is  nothing  to  show  that  they  are 
accurate,  authentic,  or  that  the  tests  embraced 
therein  were  made  under  similar  conditions. — 
Missouri,  K.  A  T.  Ry.  Co.  of  Texas  v.  Dale 
Bros.  Land  &!  Cattle  Co.,  179  S.  W.  935. 

4=»368  (Ky.)  Refusal  to  order  production  of 
books  of  bank  after  cashier  had  testified  with- 
out objection  from  a  memorandum  concerning  a 
deposit  in  the  bank  held  not  error. — tjhelby  v. 
Grabble,  179  S.  VV.  1. 

$s>383  (Tex.Civ.App.)  A  pamphlet  or  other 
document,  purporting  to  have  been  used  by  the 
government  or  under  the  authority  of  some  de- 
partment of  the  government,  has,  prjma  facie, 
no  more  weight  as  evidence,  nor  greater  au- 
thenticity or  verity,  than  documents  issued  by 
other  authority.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  I>ale  Bros.  Land  &  CatUe  Co.,  179  S. 
W.  936. 


XX.  FABOXi    OB    EZTBIKSIO    ETX- 
DEKCE  AFFECTING  WRITIIf  OS. 

(A)   Contradlctlnar,  Varrlnar,  or  Addlngr  to 
Tenaa  ot  'Written  laatraateat. 

4=9397  (Ky.)  Prior  negotiations  and  apee- 
ments  are  merged  by  the  execution  of  a  wnttoi 
contract  deliberately  covering  the  subject-mat- 
ter, and,  in  the  absence  of  fraud  or  mistake, 
parol  or  extrinsic  evidence  is  not  admissible 
lo  vary  or  contradict  its  terms. — Citizens'  'irust 
&  Guaranty  Co.  v.  farmers'  Bank  of  Kstili 
County,  liU  S.  W.  29. 

The  written  contract  which  will  merge  prior 
agreements  and  reader  inadmissible  parol  evi- 
dence varying  its  terms  need  not  be  in  any 
particular  form,  contained  in  one  paper,  or 
signed  by  both  parties.- Id. 
4=3400  (Tex.Civ.App.)  A  seller  may  by  written 
contract  limit  his  warranty  of  the  article  sold, 
and,  in  the  absence  of  fraud,  accident,  or  mis- 
take, parol  evidence  is  not  admissible  to  vary 
or  contradict  this  contract. — Bolt  v.  tjtate  Sav- 
ings Bank  of  Manchester,  Iowa,  179  S.  W. 
1119. 

4=9419  (Tenn.)  In  a  suit  to  recover  for  a  de- 
ficiency in  a  parcel  of  land,  the  price  per  acre 
may  be  shown  by  parol,  though  not  stated  in  the 
deed ;  the  real  contract  between  the  parties 
governing. — Caughron  v.  Stinespring,  179  ij.  W. 
152. 

4=»4I9  (Tex.Civ.App.)  Parol  evidence  of  the 
real  consideration  of  a  written  contract  is  ad- 
missible, although  it  contradicts  the  considera- 
tion named  in  the  contract. — Blair  &  Hughes 
Co.  V.  Watkins  &  KeUey,  179  S.  W.  530. 
<8=o423  (Mo.App.)  Under  Rev.  St  1909,  {  10033, 
the  legal  effect  of  a  blank  indorsement  cannot 
be  changed  by  parol  evidence. — First  Nat.  Bank 
of  Grant  City  v.  Kom,  179  S.  W.  721. 

(B)   InTalldatta*  'Written  Instrument. 

«=»433  (Tex.Civ.App.)  Where  transfer  of  part- 
ner's interest  in  business  was  not  intended  to 
cover  only  part  of  the  transaction,  and  omis- 
sion of  a  transfer  of  claims  resulted  from  mis- 
take, held  that  such  transfer  could  not  be  shown 
by  parol.— City  of  Brownsville  v.  Tumlinaon, 
179  S.  W.  1107. 

«=»434  (Ark.)  Where  the  defendant  alleges 
fraud  and  misrepresentations  in  the  procure- 
ment of  a  contract,  parol  evidence  is  admissible 
to  show  the  deceit,  although  it  varies  the  writ- 
ten contract— Barker  v.  Lack,  179  S.  W.  493. 
"8=9434  (Tex.Civ.App.)  Where  fraud  is  alleged 
in  the  answer  to  an  action  on  a  note  with  re- 
spect to  the  plaintiffs  representation  as  to 
the  application  of  collateral,  parol  evidence  of 
the  agreement  was  admissible. — First  State 
Bank  of  Amarillo  v.  CJooper,  179  8.  W.  295. 
4=9434  (Tex.Civ.App.)  Parol  evidence  of  fraud- 
ulent representations  inducing  an  order  for 
goods  held  admissible,  although  the  order  stipu- 
lates that  all  its  conditions  appear  upon  its 
face.— Blair  &  Hughes  Co.  v.  Watkins  &  Kelley, 
179  S.  VV.  530. 

4=>434  (Tex.Civ.App.)  Purchaser  sued  for  pur- 
chase pnce,  in  support  of  plea  of  failure  of 
consideration,  held  entitled  to  show  by  parol 
material  misrepresentations.— Bolt  v.  State  Sav- 
ings Bank  of  Manchester,  Iowa,  179  S.  W. 
1119. 

(C)  Separate  or  Snbaeanent  Oral  A*ree- 
mt  pt. 

4=»44l  (Ark.)  A  note  absolute  on  its  face  can- 
not be  varied  by  parol  agreement,  that  satis- 
faction should  be  sought  out  of  mortgaged  prop- 
erty.—Smith  V.  McLaughlin,  179  S.  W.  496. 
4=9441  (Ky.')  In  action  to  recover  purchase 
price  of  goods  sold,  answer  setting  up  collateral 
parol  agreement  held  bad  for  failure  to  allege 
Its  omission  through  fraud  or  mistake  from  pur- 
chase contract.— Louisville  Trust  Co.  v.  Bayer 
iSteam  Soot  Blower  Ck>.,  170^  W.  1024. 
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■9s3>44l  (Tex.Civ.App.)  The  terms  of  a  promis- 
sory note  are  conclasive  of  the  contract,  and 
cannot  be  changed  by  parol  eridence  of  an 
understanding  that  it  was  nerer  to  be  paid. — 
Lockney  State  Bank  v.  Damron,  179  S.  W.  552. 
4=s>44l  (Tex.Civ.App.)  Written  warranty  of 
horse,  executed  as  part  of  contract  of  sale, 
held  to  exclude  any  warranty  not  therein  con- 
tained, as  well  as  evidence  of  fraudulent  rep- 
resentations.— Bolt  V.  State  Savings  Bank  of 
Manchester,  Iowa,  179  S.  W.  1119. 
«s»442  CTex.  Civ.  App.)  Evidence  held  Insuffi- 
cient to  show  that  written  transfer  of  partner's 
interest  in  business  purported  to  express  only 
a  part  of  the  transaction  so  as  to  authorize 
parol  proof  of  a  transfer  of  the  claim  sued  on, 
—City  of  Brownsville  v.  Tumlinson,  179  S.  W. 
1107. 

(D)   Oonntmetloit   or  AvpUcBtlon   of   I<am« 
Kuaire   of  Written    Iiutrajuent. 

■4=»459  (Ky.)  Where  contract  was  in  the  name 
of  a  company,  it  might  be  shown  by  parol  who 
the  members  of  the  alleged  company  were  and 
whom  it  was  intended  to  bind.— Geary  v.  Tay- 
lor, 179  S.  W.  428. 

^=>462  (Mo.App.)  Manufactnring  company's  ad- 
vertisement for  agent,  and  correspondence  lead- 
ing up  to  contract  with  resident  of  South  Caro- 
lina, could  be  considered  to  resolve  ambiguity 
in  the  contract  as  to  whether  it  appointed  a 
sales  agent  or  provided  for  the  sale  of  goods. — 
Watkins  v.  Donneil,  179  8.  W.  980. 

XXX.  opnnoN  evibence. 

(A)   Conolnaloofi     mnd     Opiniona     of     Wtt- 
'  meaaea  In  General. 

«=»47l  (Tez.Civ.App.)  In  an  action  on  a  note, 
where  one  of  the  issues  of  fact  and  law  was 
whether  one  M.  was  a  principal  or  a  surety,  his 
statement  that  he  was  a  surety  involved  a  legal 
conclusion. — First  State  Bank  of  Amarillo  v. 
Cooper,  17»  S.  W.  295. 

^=»47l  (Tex.Civ.App.)^  Admission  of  portion  of 
answer  of  witness,  which,  taken  alone,  appeared 
to  be  opinion  as  to  meaning  of  a  third  person's 
statements,  but  which,  in  view  of  the  entire  an- 
swer, merely  stated  what  such  third  person  had 
said,  was  proper.— Postal  Telegraph  Cable  Co. 
of  Texas  v.  L)e  Krekko,  179  S.  W.  525. 
^»47l  (Tex.Civ.App.)  A  question  inquiring  of 
defendant  whether  he  had  any  agreement  with 
plaintitf  whatever,  or  gave  him  any  right  to 
the  property  in  controversy,  was  not  objection- 
able as  calling  for  a  conclusion. — Hall  v.  Kay, 
179  S.  W.  1135. 

€=>472  (Tex. Civ. App.)  In  an  action  on  a  note, 
where  one  of  the  issues  of  fact  and  law  was 
whether  one  M.  was  a  principal  or  a  surety,  his 
statement  th^t  he  was  a  surety  invaded  the 
province  of  the  jury.— First  State  Bank  of 
Amarillo  v.  Cooper,  179  S.  W.  205. 
«=3474  (Tex.Civ.App.)  Plaintiff  who  testified 
to  his  familiarity  with  conditions  and  knowl- 
edge of  the  market  value  held  competent  to  tes- 
tify as  to  the  market  value  of  his  property, 
though  he  became  confused  on  cross-exnmiua- 
tion  as  to  difference  between  market  and  actual 
value. — Houston  Belt  &  Terminal  Ily.  Co.  v. 
Vogel,  179  S.  W.  268. 

(B)   Snbjecta  of  Expert  Teatlmomy. 

4s»506  (Mo.App.)  In  an  action  against  street 
railroad  for  personal  injury  from  a  collision,  of- 
fer of  the  facts  which  an  expert  medical  wit- 
ness had  discovered  on  his  examination,  and 
bis  admissible  opinions  as  an  expert,  held  not 
objectionable  as  invading  the  province  of  the 
jury.-^Michaels  v.  Harvey,  179  S.  W.  735. 

(D)  Slz«inin«tion  of  Bzperts. 

®=>553  (Mo.App.)  In  an  action  for  injuries  to 
an  occupant  of  a  wagon  in  a  collision  at  a 
street  crossing,  it  was  not  error  to  predicate 


questions  as  to  the  distance  in  which  a  car 
could  be  stopped  upon  the  assumption  that  the 
rails  were  dry,  when  there  was  indirect  evi- 
dence thereof. — Ingino  v.  Metropolitan  St.  Ry. 
Co.,  179  8.  W.  771. 

(F)  Effect  of  Opinion  E-vldenoe. 

^B3568  (Tex.Civ.App.)  A  Jury  are  not  conclud- 
ed by  opinion  evidence,  but  may  apply  their 
own  experience  and  knowledge  in  solving  the 
question.- Houston  Belt  &  Terminal  By.  Co.  t. 
Vogel,  179  S.  W.  268. 

Xni.   EVIDENCE  AT  FORMER  TRIAL 
OR  IN  OTHER  PROCEEDING. 

€=3577  (Ky.)  It  is  error  to  permit  a  transcript 
of  evidence  at  a  former  trial  to  be  read  where 
there  is  nothing  to  show  that  the  witness  whose 
testimony  is  read  could  not  be  produced. — Liver- 
pool &  London  &  Globe  Ins.  Co.  v.  Wright,  179 
S.  W.  49. 

$=9580  (Ark.)  In  action  to  quiet  title,  as  against 
defendant's  claim  under  a  decree  of  divorce 
from  her  hosband,  under  whose  conveyance 
plaintiffs  claimed,  testimony  in  divorce  suit 
held  inadmissible.— West  v.  West,  179  S.  W. 
1017. 

XIV.   WEIGHT  AND  SUFFICIENCY. 

®=3588  (Mo.App.)  In  an  action  for  injuries  to 

person  struck  by  street  car,  plaintiff  held  not 

entitled  to  recover  on  testimony  that  car  was 

not  in  sight  when  he  looked,  when  the  testimony 

could  not  be  true.— Guffey  v.  Harvey,  179  S.  W. 

729. 

€=»589  (Tex.Civ.App.)  In    an    action    between 

Fartnerg  for  an  accounting,  the  court  could  re- 
use credence  to  defendant's  statement,  totally 
uncorroborated,  that  he  made  a  disbursement. — 
Navarro  v.  Lamana,  179  8.  W.  922. 

EXAMINATION. 

See  Evidence,  «=9553;  Witnesses,  «=9256- 
286. 

EXCEPTIONS. 

See  Appearand  Error,  <S=>272,  501;  Criminal 
Lavv^  <S=844,  922;   Pleading,  <8=»228;   Trial, 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  «=>548-553,  669 ;  Crim- 
inal Law,  «=109O-1092. 

EXCESSIVE  DAMAGES. 

See  Damages,  <&=»130-182. 

EXCLUSIVE  FRANCHISES. 

See  Municipal  Corporations,  €s»682. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  «s>110-122. 

EXECUTION. 

See  Attachment;  Courts,  ®=»189;  Fraudulent 
Conveyances,  C=>241;  Garnishment;  Home- 
stead; Judicial  Sales;  Justices  of  the  Peace, 
®=>135;    Sheriffs  and  Constables,  cs=9l06. 

I.  NATURE,  AND  ESSENTIAI.S 
IN  GENERAL. 

<S=»I2  (Mo.App.)  Where  the  judgment  on  which 
an  execution  rests  ia  annulled,  the  execution 
faUs.— Francis  v.  Francis,  179  8.  W.  975. 

n.  PROPESTT  SUBJECT  TO  EXECU- 
TION. 

®=»33  (Tex.)  A  vested  remainder  is  subject  to 
execution  against  the  remaindermen. — Caplcs  v. 
Ward,  179  S.  W.  856. 
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V.  STAY.    QUASHIITO,    VAOATINO, 
AMD   BEUEF  AOAIMST  EX- 
ECUTION. 

«=>I72  (Tez.Civ.App.)  In  a  suit  to  reitrain  a 
Bale  under  execution,  evidence  held  to  justify  a 
temporary  injunction  and  refusal  to  dissolve  it 
-Wtiitaker  v.  Hill,  170  S.  W.  639. 

VI.  CLAIMS  BT  THIBD  PEBSOHS. 

^=>I84  (Tez.Civ.App.)  Amendment  of  claim- 
ant's oato,  setting  up  claim  to  property  levied 
on  under  execution  to  include  allegation  that 
he  was  also  acting  for  bis  minor  brother,  held 
properly  permltteoL — Grisham  v.  Ward,  179  S. 
W.  893. 

<&=>20l  (Tex.Civ.App.)  On  trial  of  claim  to 
property  levied  on  under  execution,  agreement 
by  claimants  to  pay  the  judgments  by  the  de- 
livery of  such  property  held  enforceable. — Gria- 


li  pi 
.  1^ 


ham  v.  Ward,  170  S.  W, 

EXECUTORS  AND  ADMINISTRATORS. 

See   Descent   and   Distribntion;    Willa;    Wit- 
nesses, 9=»138. 

n.  APPOIMTMEKT,    QVAUFIOATIOM. 
AKD  TENURE. 

«s>ll  (Tenn.)  Under  Shannon's  Code,  |  8038, 
an  administrator  of  a  nonresident  may  be  ap- 
pointed in  a  county  in  which  there  are  no  assets 
except  a  cause  of  action  for  wrongful  death 
in  that  county.— Sharp  v.  Cincinnati,  N.  O.  4 
T.  P.  Ry.  Co.,  179  S.  W.  375. 

"Estate,"  as  used  in  Shannon's  Code,  |  3935, 
subd.  4,  as  to  appointment  of  administrator 
where  any  suit  is  to  be  brought  or  defended  in 
which  the  estate  is  interested,  defined. — Id. 
9=3 1 1  (Tenn.)  Administrator  to  sue  for  wrong- 
ful death  of  nonresident  killed  in  another  state 
held  appointable  wherever  defendant  may  be 
found  in  the  state. — Howard  v.  Nashville,  0.  ft 
St.  L.  Ry.  Co.,  170  S.  W.  880. 

TV.  COLIiEOTION  AMD  MABAOEBfENT 
OF  ESTATE. 

(O)  Personal  Froyerty. 

«=3l64  (Ky.)  Failure  to  deliver  stock  certifi- 
cate within  10  days  after  executor's  sale  did  not 
release  purchaser  from  liability  on  bid;  time 
not  being  of  the  essence  of  the  contract  of  sale. 
—Ohio  Valley  Banking  &  Trust  Co.  v.  Wathen's 
Ex'rs,  179  S.  W.  230. 

Executor  held  to  have  reasonable  time  aftet 
sale  to  deliver  stock  certificates. — Id. 
9=3 1 67  (Ky.)  The  purchaser  of  stock  at  an  ex- 
ecutor's sale  has  the  right  to  demand  the  iden- 
tical shares  purchased. — Ohio  Valley  Banking 
ft  Trust  Co.  T,  Wathen's  Ex'rs,  170  S.  W.  230. 

VI.  AI.I.OWABCE  AND  PAYMENT  OF 
OIJOMa. 

(A)   Umblllttes    o(  Bstate. 

•s»206  (Mo.App.)  Where  a  grandfather  agreed 
Uiat  his  grandson  who  was  supporting  and  nurs- 
ing him,  should  be  paid  from  his  estate  on  bis 
death,  the  grandson  was  entitled  to  compensa- 
tion though  unable  to  receive  it  in  the  form 
expected.— Biggerstaft  v.  Kiley,  179  S.  W.  744. 
9=>22l  (Mo.App.)  In  an  action  against  a  de- 
cedent's estate  by  bis  grandson  for  services  in 
working  bis  farm  and  nursing  him,  evidence  held 
sufficient  to  support  finding  that  toe  parties  had 
an  express  understanding  that  the  services 
should  be  compensated.— BlggerstaS  y.  Riley, 
179  S.  W.  744. 

(B)  Presentation  and  Allowaaee. 

®=»227  (MaApp.)  Demand  filed  in  probate 
court  embodying  claim  for  services  about  de- 
cedent's farm,  nursing,  and  for  board  and  pro- 
visions furnished,  unattacked  by  motion  before 
trial  as  too  indefinite  and  uncertain,  the  point 


first  being  raised  by  objection  to  evidence,  hM 
sufficient— Biggerstaff  v.  Riley,  170  S.  W.  744. 

EXEMPTIONS. 

See  Homestead;  Taxation,  (Ss>241,  242, 

EXHUMATION. 

See  Insurance,  «=3549. 

EXPERT  TESTIMONY. 

See  Evidence,  «=>506,  653. 

EXPLOSIVES. 

See  Master  and  Servant,  «=»107,  190,  265. 

9=>8  (Tex.)  A  member  of  a  city  fire  depart- 
ment, injured  by  one  of  a  series  of  explosions 
constituting  a  continning  negligent  act  on  de- 
fendant's part,  held  not  negligent  in  entering 
upon  the  premises. — Houston  Belt  ft  Terminal 
Ry.  Co.  T.  Johansen.  179  &  W.  863^ 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.   CIVIL  LIABILITY. 

(A)  Aets  Constltntlnc  False  Imprisonment 
and  Uablllty  Therefor. 

«=>I5  (Ky.)  A  railroad  responsible  for  the  ai>- 
pointment  of  a  special  police  officer  could  not 
regard  him  as  a  de  facto  officer  after  his  office 
was  vacated  by  failure  to  take  the  oath,  etc, 
since  it  was  bound  to  know  that  he  was  an  of- 
ficer de  jure  before  be  was  given  employment  on 
iU  trains.— Cincinnati,  N.  O.  ft  T.  P.  Ry.  Co.  t. 
Cundiff,  179  S.  W.  616. 

Railroad  employ^  summoned  by  special  rail- 
way police  officer  without  authority  and  assist- 
ing in  ejecting  and  arresting  a  passenger  held 
liable  as  a  trespasser. — Id. 

In  view  of  Ky.  St  |  3756,  railroad  held  re- 
sponsible for  acts  of  special  police  officer  whoa* 
office  had  been  vacated  for  failure  to  take  oatb, 
etc.— Id. 

(B)  Actions. 

^=324  (Ky.)  In  an  action  against  a  carrier  and 
its  special  police  officer  for  wrongful  arrest, 
where  the  evidence  justified  compensatory  dam- 
ages only,  evidence  as  to  the  officer's  motive  in 
making  the  arrest  was  inadmissible. — Cincin- 
nati. N.  O.  ft  T.  P,  Ry.  Co.  y.  CundilT,  1T9 
S.  W.  616. 

«=335  (Ky.)  Where  defendant  carrier's  spedal 
police  officer  and  another  employ^  used  no  un- 
necessary force  or  any  insulting  language,  etc, 
in  ejecting  and  arresting  a  passenger,  punitiTe 
damages  were  not  recoverable.— Cincinnati,  N. 
O.  &  T.  P.  Ry.  Oo.  T.  Cundiff,  170  S.  W.  «16. 
«=336  (Ky.)  Verdict  of  $4,000  for  passenger's 
wrongful  ejection  and  arrest  without  excessive 
force  or  brutal  treatment  held  excessive.— Cin- 
cinnati, N.  O.  ft  T.  P.  Ry.  Co.  v.  Cundiff,  179 
S.  W.  615. 

FALSE  PRETENSES. 

See  Criminal  Law,  «3>372. 

9=»7  (Ark.)  To  make  out  the  offense  of  obtain- 
ing money  by  false  pretenses,  the  pretense  must 
be  of  a  past  event  or  of  a  present  fact,  and  not 
a  future  promise.— Lawsou  t.  State,  l70  S.  W. 
818. 

Where  defendant  falsely  represented  himself 
to  be  a  revenue  officer,  uat  it  was  his  power 
and  duty  to  arrest  witness,  but  that  he  would 
end  the  matter  on  payment  to  him  of  $300, 
wbich  was  given  him  he  was  guilty  of  obtaining 
money  by  false  pretenaea.— 1<L"^  [ 
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«=338  (Ark.)  Variance  between  indictment  for 
false  pretenses  and  evidence  held  fatal. — Lawson 
V.  State,  179  S.  W.  818. 

«=>49  (Tez.Cr.App.)  In  a  prosecution  for 
swindling  against  tlie  operator  of  an  employ- 
ment agency,  evidence  htld  sufficient  to  support 
a  conviction.— Arnold  v.  Stote,  1*79  S.  W.  1183. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  9=98,  27 ;  Limitation  of  Ac- 
tions, «=»130;  Master  and  Servant,  <9=»270: 
Negligence,  <S=9l01;  Pleading,  9=>S&d. 

FEES. 

See  Attorney  and  Gllmt,  «=al33-189. 

FEE  SIMPLE. 

See  Deeds,  «ss>l24. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=»177-202,  2ie. 

FELONY. 

See  Criminal  Law,  «s>27. 

FENCES. 

®=>28  (Tex.Cr.App.)  Offer  of  accused  in  prose- 
tioii  for  pulling  down  fence  to  show  prosecuting 
witness'  possession  to  be  that  of  agent  for  own- 
er, who  authorized  accused  to  destroy  fence, 
held  improperly  excluded. — Hughitt  v.  State,  179 
8.  W.  703. 

FILING. 

See  Appeal  and  Error,  «=9627,  770,  773. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  4=976-80. 

FINDINGS. 

See  Appeal  and  Error,  «=99S1,  1009-1016. 

FIRE  INSURANCE. 

See  InsDrance. 

FIRES. 

See  Ballroads,  «=»460-484. 

FISH. 

«=»9  (Tenn.)  Acts  1897,  c.  67,  Is  Impliedly  re- 
pealed by  Acts  1907,  c.  489,  forbidding  killing 
of  fish  with  dynamite,  so  that  conviction  under 
the  former  cannot  be  sustained. — Bivens  v. 
State,  179  S.  W.  384. 

FIXTURES. 

4=>4  (Ark.)  It  will  be  presumed  that  the  own- 
er of  land  attaching  chattels  thereto  intends 
that  they  shall  become  a  part  of  the  realty,  and 
his  intention  is  the  test  as  to  whether  they  are 
irremovable  fixtures.— W.  B.  Thompson  &  Co. 
V.  Lewis.  179  S.  W.  843. 
«3»2I  (Tex.Civ.App.)  Stationary  engine,  bolted 
to  concrete  bed  prejmred  therefor  and  attached 
by  its  shaft  to  the  bnildlng,  held  a  fixture,  title 
to  which  passed  to  the  purchaser.— -Phillips  v. 
Newsome,  179  S.  W.  112S. 

Purchaser  of  real  estate  with  mortgaged  fix- 
ture held  not  l>oand  with  notice  of  chattel  mort- 
gage record. — ^Id. 

^=»27  (Tex.Civ.ApTi.)  Contract  between  mort- 
gagor and  mortgagee  of  personal  property  that 
same  shall  not  become  fixture  upon  attadiment 
to  realty  held  valid  between  parties.— Phillips  T. 
Newsome.  179  S.  W.  112.3. 


4=933  (Ark.)  The  leasehold  estate  of  defendant 
who  attaches  fixtures  to  the  land  merges  in 
the  fee  he  afterwards  acquires  by  purchase,  so 
that  fixtures  attached  prior  to  purchase  are 
thereafter  irremovable. — W.  B.  Thompson  &  Co. 
V.  Lewis,  179  S.  W.  343. 

4=^35  (Ark.)  Evidence  held  sufficient  to  show 
intention  of  owner  that  trade  fixtures  attached 
to  the  land  should  become  a  part  of  the  realty. 
— W.  B.  Thompson  k  Co.  v.  Lewis,  179  S.  W. 
343. 

FLOWAGE. 

See  Waters  and  Water  Courses,  4=>171. 

FOOD. 

See  Statutes,  «=>20,  110^. 

4=925  (Tenn.)  The  duty  of  one  who  prepares 
and  markets  in  bottles  or  sealed  packages  foods, 
drugs,  or  beverages  to  exercise  ordinary  care 
that  nothing^  unwholesome  or  injurious  is  con- 
tained therein  is  based  upon  negligence. — Crig- 
ger  V.  Coca-Cola  Bottling  Co.,  179  S.  W.  155. 

One  who  prepares  and  puts  on  the  market  in 
bottles  or  sealed  packages  foods  or  beverages 
is  liable  for  breacn  of  a  duty  to  the  public  in 
the  preparation  thereof,  regardless  of  the  priv- 
ity of  contract  to  any  one  injured. — Id. 

In  an  action  for  damages  for  illness  caused 
by  swallowing  a  decomposed  mouse  in  a  bottle 
of  coca-cola  purchased  from  a  local  dealer  to 
whom  it  had  been  sold  by  a  bottling  company, 
evidence  held  to  sustain  a  fiuding  that  the  bot- 
tling company  was  not  at  fault. — ^Id. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  4=9291. 

FORECLOSURL 

See  Mortgages,  4=9856-669. 

FOREIGN  CORPORATIONS. 

See  Corporatioiia,  4s>642k  667. 

FOREIGN  JUDGMENTS. 

See  Judgment,  4=»822,  944. 


See   Contracts,   4=»317; 
349,  744. 


FORFEITURES. 

Insurance, 


4=9310- 


FORGERY. 


43>I2  (Ark.)  Where  a  forged  order  for  an  ex- 
press package,  not  addressed  to  any  particular 
person,  was  yet  addressed  to  "Express  Agt." 
dircotiug  him  to  "let  the  bearer  have  my  pacx- 
age,"  its  uttering  was  forgery.— Stith  v.  State, 
179  S.  W.  178. 

4=>28  (Tex.Cr.App.)  An  indictment  for  forgery 
need  not  state  in  the  purport  clause  the  names 
to  the  instrument  forged. — Bethany  v.  State, 
179  8.  W.  1166. 

4=>29  (Ark.)  Indictment  for  forgery,  not  al- 
leging any  person,  firm,  or  corporation  to  whom 
a  forged  order  for  an  express  package  was  pass- 
ed, held  bad  upon  demurrer.— Stith  v.  State, 
179  S.  W.  178. 

4=934  (Tex.Cr.App.)  Variance  between  the  pur- 
port clause  in  indictment  for  forgery  and  instru- 
ment forged  held  fatal. — Bethany  v.  State,  170 
S.  W.  1168. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «s>170-200. 
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FORNICATION. 

See  Incest. 

9=^9  (Tei.Cr.App.)  In  a  prosecution  for  for- 
nication, evidence  held  insufficient  to  sliow  ac- 
cused's common-law  marriage  to  the  woman. — 
Nye  V.  State,  179  S.  W.  100. 

FRANCHISES. 

See  Electricity;  Injunction,  «=»64-67;  Mines 
and  Minerals,  4s>105;  Telegraphs  and  Tele- 
phones, ^— »7. 

FRAUD. 

See  Bills  and  Notes,  4s»108:  Contracts,  «=> 
94;  Deeds,  «=s>70,  196,  211;  Evidence,  <g= 
434;  False  Pretenses;  Frauds,  Statute  of; 
Fraudulent  Conveyances;  Husband  and  Wife, 
^=36;  Insurance,  4s>256;  Pleading,  4=s>9; 
Sales,  «ss»38,  251;  Vendor  and  Purchaser, 
«=>33. 

H.  ACTIONS. 

(U)   Kvldeaee. 

®=»50  (Ky.)  The  general  rule  is  that  one  who 

charges  fraud  has  the  burden  of  making  out  his 

case.— Meece  v.  Colyer,  179  S.  W.  579. 

FRAUDS,  STATUTE  OF. 

m.  PBOMISES   TO  ANSWER   FOR 
DEBT,  DEFAVI.T  OR  MISCAR- 
RIAGE OF  ANOTHER. 

«=923  (Tex.Civ>A.pp.)  Promise  by  person,  desir- 
ing services  of  a  prisoner,  to  pay  plaintiff  any 
sums  for  which  he  might  become  liable  if  he 
would  sign  such  person's  bail  bond,  held  an 
original  promise,  not  within  the  statute  of 
frauds.— Gonzales  v.  Garcia,  179  S.  W.  932. 

VZ.   REAI.  PROPERTY  AND  ESTATES 
AND   INTERESTS  THEREIN. 

«=>69  (Tei.CivJV.pp.)  Under  Rev.  St.  1911,  art 
1103,  title  to  lots  of  incorporator,  orally  agreed 
to  be  transferred  to  company  in  return  for 
stock,  which  was  issued  to  him,  such  lots  not 
being  mentioned  in  the  charter  or  the  affidavit 
thereto,  did  not  pass  to  the  company. — McGough 
v.  Finley,  179  S.  W.  918. 

Vin.   REQUISITES  AND  STTFFIOIENOT 
OF  WRITING. 

«=»  1 1 0  (Ky.)  Where  a  vendor  who  owned  a 
large  tract  entered  into  a  written  contract  to 
sell  a  farm  of  210  acres,  parol  evidence  was  in- 
admissible to  show  what  part  was  to  be  sold ; 
hence  the  contract  was  unenforceable  under 
the  statute  of  frauds.— Roberts  v.  Bennett,  179 
S.  W.  605. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

«S9 1 1 9  (IVx.Civ.App.)  Where  defendant  releas- 
ed its  lien  upon  plaintiff's  propei-ty,  relying  up- 
on his  oral  promise  to  give  substitute  security, 
that  plaintiff  claimed  other  land  acquired  as 
homestead  as  against  a  trust  deed  subsequently 
executed  under  the  agreement  held  to  talce  the 
case  out  of  the  statute  of  frauds,  since  to  apply 
the  statute  would  permit  the  perpetration  of  a 
fraud.— Pipkin  v.  Bank  of  Miami,  179  S.  W. 
914. 

4=3 1 29  (Ky.)  Where  a  contract  for  the  recon- 
veyance of  land  was  oral,  a  subsequent  tender 
of  a  deed  by  the  grantee  was  not  enough  to 
take  the  case  out  of  the  statute  of  frauds. — 
Todd  V.  Finley,  179  S.  W.  455. 
4s>l43  (Mo.App.)  Under  the  statute  of  frauds 
(Rev.  St.  1909,  §  2783),  an  oral  contract  for 
the  sale  of  land  is  not  absolutely  void,  and  if 
the  vendor  is  able  and  willing  to  fulfill  his  agree- 
ment, the  vendee  cannot,  on  the  ground  of  in- 
validity of  the  contract,  recover  money  paid  on 


the  contract— Chamberlain  t.  Ft  Smith  Lum- 
ber Co.,  179  S.  W.  740. 

X.  PXiEADING,  EVIDENCE.  TRIAL, 
AND    REVIEW. 

9=3 1 58  (Ky.)  It  will  be  presumed  that  a  con- 
tract within  the  statute  ot  frauds,  as  one  to  re- 
convey  land,  was  oral,  unless  the  pleader  al- 
leges It  was  in  writing.— Todd  v.  Finley,  179  S. 
VV.  455. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS   AND   TRANSACTIONS 
INVAIiID. 

(A)  Groands  of  ImvalMitr  1*  General. 

(S=93  (Ky.)  The  Sales  in  Bulk  Act  H  l-i 
enacted  to  prevent  fraudulent  sales  and  to 
protect  a  merchant's  creditors,  held  valid.— 
Uwiggins  Wire  Fence  Co.  v.  Patterson,  179  S. 
W.  224. 

(S=93  (Tex.)  The  Bulk  Sales  Lew  held  a  valid 
exercise  of  the  police  power,  and  not  to  unrea- 
sonably deprive  the  owners  of  merchandise  of 
their  control  over  it  and  right  to  contract  as 
to  it— Owosso  Carriage  &  Sleigh  Co.  v.  Mc- 
intosh &  Warren,  179  S.  W.  257. 

(I)  Retention    of    Poaaesaloa    or   Apparent 
Title  br  Urnntor. 

€=>I32  (Ark.)  Though  a  husband  continued  in 
possession  after  sale  of  a  stock  of  drugs  to  his 
wife,  it  cannot  be  held  presumptively  fraudu- 
lent for  that  reason,  where  the  drugs  were  in 
the  wife's  building,  and  she  objected  to  the  levy 
of  an  attachment  by  the  husband's  creditors.— 
Webb  V.  Van  Vleet-Mansfield  Drug  Co,  179  S. 
W.  357. 

«=>I37  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  3968,  grass  seed  raised 
by  wife  on  her  separate  real  estate  held  not  a 
gift  to  her  by  her  husband  as  against  his  cred- 
itors where  actual  possession  was  not  given  to 
the  wife.— First  Nat.  Bank  of  Plainview  v.  Mc- 
Whorter,  179  S.  W.  1147. 

in.   REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(A)  Persona  Entitled  to  Aaaert  InvnlidltT. 

«=>206  (Ky.)  Within  Ky.  St  {  1907,  declaring 
one's  transfer  of  property  without  consideration 
void  as  to  his  then  existing  liabilities,  liability 
for  price  under  a  contract  for  purchase  of  goods 
previously  made  is  then  existing,  even  as  to 
goods  subsequently  received. — Sterk  v.  Redman, 
179  S.  W.  577. 

«=9208  (Ky.)  Under  Ky.  St  1915,  I  1906,  de- 
claring that  every  gift,  conveyance,  or  transfer 
of  land  made  with  intent  to  delay,  hinder,  or  de- 
fraud creditors  shall  be  void,  a  conveyance  made 
with  intent  to  hinder  subsequent  creditors  is 
void  and  may  be  set  aside. — Williamson  v.  Mor- 
ris, 179  S.  W.  45. 

(B)  Remedies    en    Ground    oC    Rnlllty    ol 

Transfer. 

«=3229  (Tex.)  Under  Bulk  Sales  Law,  i  1. 
a  purchaser  who  did  not  comply  with  the  stat- 
ute is  a  trustee  for  the  seller's  creditors,  and 
they  may  reach  the  debt  by  garnishment,  though 
the  goods  have  been  sold  and  the  proceeds  dis- 
posed of.— Owosso  Carriage  &  Sleigh  Oo.  v. 
Mcintosh  &  Warren.  179  S.  W.  257. 

(C)  RlKl>t   of  Action   to    Set    Aalde   Tmna. 

fer,  and  Defensea. 

«»24l  (Ky.)  Under  Ky.  St  1915,  i  1907a,  it 
is  unnecessary  that  execution  against  the  debtor 
who  transferred  the  property  be  returned  unsat- 
isfied, or  that  an  attachment  be  attempted.— 
WilUamson  v.  Morris,  179  S.  W.  45. 

(Q)   Evldenee. 

9=3271  (Ky.)  In  action  in  equity  to  subject 
property  to  jodgment,  defendant,  who  had  re- 
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ceived  two  jacks  from  the  Judgment  debtor,  bad 
the  burden  of  showing  that  one  of  them  had 
died  before  the  commencement  of  the  action. — 
Commonwealth  v.  Filiatreau,  179  S.  W.  20. 
^=>295  (Ky.)  Evidence  in  an  action  in  equity 
by  a  judgment  creditor  to  reach  several  jacks  be- 
longing to  the  judgment  debtoc  and  fraudulent- 
ly turned  over  to  the  defendant  held  insufficient 
to  show  that  two  of  the  jacks  had  died  before 
the  commencement  of  the  action. — Common- 
wealth V.  Filiatreau,  179  S.  ,W.  20. 
4s»295  (Tez.Civ.App.)  Evidence  held  sufficient 
to  justify  jury's  finding  that  the  conveyance  of 
the  premises  to  defendant  was  fraudulent  as 
to  the  grantor's  creditors.— <McGough  v.  Finley, 
179  S.  W.  918. 

®=»299  (Ky.)  E}vidence  held  to  show  that  a  con- 
veyance by  a  husband  of  his  land  to  his  wife 
was  in  fraud  of  creditors. — Williamson  v.  Mor- 
ris, 179  S.  AV.  45. 

9=9300  (Ark.)  In  a  creditors'  suit  to  uncover 
a  parcel  of  realty  in  the  hands  of  the  judg- 
ment debtor's  wife,  evidence  held  sufficient 
to  show  that  the  land  which  the  debtor  convey- 
ed was  originally  purchased  with  the  wife  s 
money. — Scott  v.  McCraw,  Perkins  &  Webber 
Co.,  179  S.  W.  329. 

Evidence  held  to  support  the  chancellor's  find- 
ing that  the  conveyance  was  voluntary,  and  to 
put  the  property  beyond  plaintiff's  reach. — Id. 

The  statement  of  a  wife,  asserting  her  in- 
solvent husband's  conveyance  to  her  in  prefer- 
ence to  other  creditors  was  in  payment  of  a 
prior  loan  made  without  written  evidence  of  an 
agreement  to  repay,  should  be  corroborated  by 
other  evidence. — Id. 

(J)  JndarmeBt  or  Decree  »Bd  EizeanHon. 

9s»3l3  (Ark.)  Action  of  the  court  in  a  credi- 
tors' suit  to  uncover  realty,  in  decreeing  its 
sale  to  satisfy  the  judt;ment,  held  proper. — Scott 
V.  McCraw,  Perkins  &  Webber  Co.,  179  S.  W. 
329. 

Where,  in  a  jndgment  creditor's  suit  to  un- 
cover realty,  the  order  of  sale  gave  the  debtor 
only  five  days  to  pay  the  judgment,  such  de- 
cree allowed  an   unreasonably  short  time. — Id. 

€=9314  (Ky.)  A  purchaser  who  had  not  com- 
plied with  the  Sales  in  Bulk  Act,  {  4,  held  lia- 
ble to  the  extent  of  the  entire  stock  to  the  sat- 
isfaction of  a  claim  of  the  seller's  creditor. — 
Dwiggins  Wire  Fence  Co.  v.  Patterson,  179  S. 

w,  m 

FUNDAMENTAL  ERROR. 

See  Appeal  and  Blrror,  «=>242. 

GAME. 

See  Fish. 

9=>9  (Tez.Cr.App.)  In  prosecution  under  Act 
March  13,  1911  (Acts  32d  Leg.  c.  60)  i  5,  for 
having  in  his  possession  for  the  purpose  of  s:Ue 
and  for  offering  to  sell  the  hide  of  a  wild  deer, 
held,  tiiat  the  court's  refusal  to  instruct  an  ac- 
quittal if  there  was  reasonable  doubt  as  to  de- 
fendant's possession  and  offer  for  sale  was  re- 
versible error.— Cohen  v.  State,  179  S.  W.  1193. 

GAMING. 

See  Indictment  and  Information,  9=9llO. 

«=s72  (Tex.Cr.App.)  Pen.  Code,  1911,  art  548, 
makes  it  an  offense  to  play  cards  in  the  private 
room  of  a  boarder  at  a  hotel  or  boarding  bouse, 
where  no  family  occupied  the  room. — Fondten  t. 
SUte,  179  S.  W.  1170. 

€=972  (Tez.Gr.App.)  A  railroad  box  car  set 
flat  on  the  gronnd  held  not  a  "private  residence" 
within  the  statute  punishing  gaming. — Garcia  v. 
State,  179  S.  W.  1172. 


GARNISHMENT. 

See  Attachment;   Fraudulent  Conveyances,  ^e» 

XI.   WRONOFUX.  OJJEUnSHMENT. 

9=»24S  (Mo.App.)  That  return  of  writ  by  sum- 
moning garnishee  was  so  defective  as  not  to 
show  a  valid  garnishment  held  not  to  conclude 
the  attachment  debtor  on  the  question  of  dam- 
ages from  the  attachment— State  ex  reL  Wil- 
liams V.  Stipp,  178  S.  W.  723. 

GAS. 

€=9 1 6  (Ky.)  Tnmpike  company  licensing  gas 
company  to  use  its  road  for  a  main  cannot,  by 
contract,  lessen  the  latter's  obligation  to  main- 
tain such  main  consistently  with  public  safe- 
ty.—McWilliams  V.  Kentucky  Heating  Co.,  179 
S.  W.  24. 

«=9|7  (Ky.)  Gas  company,  contracting  with 
turnpike  company  for  laying  of  mains,  held  to 
undertake  to  exercise  ordinary  care  to  main- 
tain mains  so  that  the  road  would  be  kept  in 
reasonably  safe  condition. — McWilliams  v.  Ken- 
tucky Heating  Co.,  179  S.  W.  24. 
€=9 1 8  (Ky.>  Negligence  of  county  oflBcers,  in 
ordering  plaintiff  operator  of  steam  roller  CO 
pass  over  gas  main  held  not  to  excuse  gas  com- 
pany from  liahility  for  plaintiff's  injuries  in 
explosion. — McWilliams  v.  Kentucky  Heating 
Co..  179  S.  W.  24. 

Where  a  gas  company  occupies  a  highway  or 
turnpike  with  its  main,  whether  under  contract 
or  by  obligation  of  law  it  must  maintain  the 
main  in  such  condition  that  the  road  will  be  rea- 
sonably safe. — Id. 

To  render  a  gas  company  liable  for  an  explo- 
sion of  gas  from  a  broken  main,  the  injury  must 
have  been  the  natural  and  probable  consequence 
of  the  negligent  act,  such  that  an  ordinarily 
prudent  man  might  have  anticipated. — Id. 
<S=920  (Ky.)  In  an  action  against  a  gas  com- 
pany for  injuries  to  plaintiff  operator  of  a 
steam  roller  in  road  repairing  when  the  spikes 
uf  the  machine's  wheels  pierced  a  main,  result- 
ing in  an  explosion,  question  of  company's  neg- 
ligence held  for  the  jury. — McWilliams  v.  Ken- 
tucky Heating  Co.,  179  S.  W.  24. 

GIFTS. 

See  Fraudulent  Conveyances,  4=3l37. 

GRADE  CROSSINGS. 

See  Railroads,  «=>97. 

GRAND  JURY. 

See  Indictment  and  Information,  4=9l37. 

GRANTS. 

See  Municipal  Corporations,  €=>680-684. 

GUARANTY. 

See  Frauds,  Statnte  of,  «S923;   Limitation  of 
Actions,  ^s>46. 

m.  DISCHARGE  OF  OVARAMTOR. 

€=>57  (Ky.)  The  extension  of  time  for  pay- 
ment of  a  note  which,  when  extended  by  the 
holder  to  the  maker,  will  discharge  a  guarantor, 
must  be  based  on  a  valid  contract,  founded  on 
consideration,  and  for  a  definite  time. — Marshall 
V.  Hollingsworth,  179  S.  W.  34. 
4s>67  (Ky.)  Negotiator  of  note  indorsing  and 
guarantying  it  unconditionally  held  not  dis- 
charged, under  Ky.  8t.  $  ;i<20b,  by  holder's 
failure  to  notify  him  of  maker's  default — Mar- 
shall V.  Hollingsworth,  179  S.  W.  34. 
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XV.  BEMEDIES  OF  OBEDXTOBS. 

^991  (Ky.)  In  an  action  against  a  guarantor 
or  notes,  evidence  held  insufficient  to  support 
defense  that  defendant's  guaranty  was  written 
above  his  indorsement  in  blank  without  his 
knowledge  or  consent. — Marshall  T.  Bollinga- 
worth,  179  S.  W.  34. 

In  an  action  agninst  the  guarantor  of  a  note, 
evidence  held  insufficient  to  sustain  defendant's 
allegations  that  at  maturity  plaintiff  agreed 
with  the  maker  for  an  extension  of  one  year. 
-Id. 

GUARDIAN  AND  WARD. 

ZV.  SAIiES   Ain>   COirVETAITCEg   iTir- 
DEB  OBDEB  OF  COVBT. 

9=»y7  (Mo.App.)  Probate  courts  have  no  power 
to  authorize  the  sale  or  incumbrance  of  prop- 
erty of  minor  wards,  except  for  their  education 
or  support,  or  for  investment ;  so  that  a  deed 
of  trust  from  guardian  to  secure  attorney  en- 
gaged in  litigation,  involving  their  propertyi 
was  void.— Eaker  v.  Harvey,  179  S.  W.  985. 
€=990  (Ky.)  Errors  in  proceedings  upon  guard- 
ian's action  for  sale  of  land  of  bis  minor  wards 
held  not  to  render  the  judgment  and  sale  void- 
able,  80  that  until  appeal  under  Cir.  Code  Prac. 
S  745,  or  vacation  under  sections  391,  518,  it 
was  binding  on  all  parties. — Harris  v.  Hopkins, 
170  S.  W.  14. 

C=9l05  (Ky.)  Under  the  express  provision  of 
Civ.  Code  Prac.  g  391,  the  setting  aside  of  a 
voidable  sale  of  lands  of  infant  wards  does  not 
affect  the  title  of  the  guardian  as  purchaser,  or 
of  purchasers  from  him,  if  they  were  bona  fide 
purchasers. — Harris  v.  Hopkins,  179  S,  W.  14. 
€=9 1 07  (Ky.)  It  is  only  in  cases  where  there 
is  an  entire  want  of  jursidiction  that  a  judg- 
ment and  sale  of  a  minor  ward's  land  can  be 
coUatcrnlly  attacked. — Harris  v.  Hopkins,  179 
S.  W.  14. 

VI.  AOooTmriMo  and  bettzjbment. 

4ssl62  (Tex.Civ.App.)  The  commissions  allow- 
ed the  county  Judge  by  Rev.  St.  1911,  art.  3850, 
are  payable  on  all  cash  receipts  shown  by  any 
annual  account  of  the  guardian  when  such  ac- 
count is  apnroved  by  the  judge  to  whom  it  is 
presented,  rather  than  of  approval  of  the  guard- 
ian's final  account— Qrlce  v.  Cooley,  179  S.  W. 
1008. 

The  word  "exhibits,"  as  used  In  Rev.  St. 
1911,  art.  3850,  providing  that  a  commission 
shall  be  allowed  the  county  judge  on  cash  re- 
ceipts of  guardians  on  approval  of  exliibita,  re- 
fers to  annual  accounts.— Id. 

GUARDS. 

See  Prisons,  «=b10. 

HABEAS  CORPUS, 
n.  jtmiSDicTioH,  PBOCEEDnros, 

AND  BEI.IEF. 

4=>85  (Tex.Cr.App.)  No  evidence  being  offered 
to  sustain  the  allegations  of  applicant  for  writ 
of  habeas  corpus,  it  must  be  presumed  that  the 
judgment  committing  him  for  contempt  was  cor- 
rect—Kx  parte  Long.  179  S.  W.  667. 
^=>II3  (Tex.Cr.App.)  On  appeal  from  an  or- 
der in  habeas  corpus  denying  admission  to  bail, 
the  Court  qf  Criminal  Appeals  will  not  .discuss 
the  evidence.— Ex  parte  Sapp,  179  S.  W.  100. 

Where,  in  habeas  corpus,  there  was  evidence 
warranting  the  conclusion  of  the  court,  in  deny- 
ing bail,  that  proof  of  guilt  of  a  capital  offense 
was  strong,  its  order  will  be  upheld  on  appeal. 
—Id, 

4=9 1 13  (Tex.Cr.App.)  A  transcript  of  the  ste- 
nographer's notes  attached  to  an  application  for 
writ  of  habeas  corpus,  not  being  agreed  to 
by  the  attorneys  nor  approved  by  the  judge  as 


a  •tatement  of  facta,  cannot  be  conridered  as 
such.— Ex  parte  Long,  179  S.  W.  667. 
<S=»ir3  (Tei.Cr.App.)  The  Court  of  Criminal 
Appeals  has  no  jurisdiction  of  an  appeal  from 
the  judgment  in  a  habeas  corpus  proceeding  re- 
manding the  petitioner  to  custody,  where  he  is 
admitted  to  bail  pending  the  appeid. — ^Ex  parte 
Hengy,  179  S.  W.  716. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «S31027-1070,  1170; 
Criminal  Law,  «=>1163-1172 :  Homicide, 
«=»340,  341. 

HEALTH. 

See  Food;    Insurance,  ^=3291. 

HEARSAY. 

See  Criminal  Lew,  «=>374,  419,  420;  Evi- 
dence, <e=3314-^23. 

HIGHWAYS. 

See  Municipal  Orporations,  «=»2e9-567,  680- 
706;  OfBcers,  <8=>19,  43,  64,  101;  Private 
Roads;  Railroads,  «=>97. 

X.  ESTABI.ISHMENT.  AI.TEBATXON, 
AND  DIBCONTINUANOE. 

(A)  BatKblialiineiit    by    Presertptlom,  Ilaer, 

ox   RecoKBltloA. 

9=>6  (Ky.)  The  peaceable,  continnona,  and 
open  public  use  of  a  fenced  way  for  15  years 
will  constitute  the  way  a  public  highway. — Rose 
V.  Nolen,  170  S.  W.  220. 

(B)  BlatabllsIiineBt    by    Stetmte    or     atsta- 

tory  Proceedinse. 

«3>64  (Tex.Civ.App.)  Injunction  is  the  proper 
remedy  where  the  commissioners'  court  is  pro- 
ceeding without  authority  to  open  a  first-class 
UO-foot  road;  Vernon's  Sayles'  Ann.  Civ.  .St 
1014,  art  6866,  giving  appeal  only  as  to  ade- 
quacy of  damages. — Currie  v.  Glasscock  (Jounty, 

179  S.  w.  loeS. 

If  the  commissioners'  court  in  laying  oat  a 
first-class  60-foot  road  is  acting  in  substantial 
compliance  with  Rev.  St  1911,  art  6803,  it 
cannot  be  enjoined,  though  the  road  would  ir- 
reparably  injure  one's  land. — Id. 

The  commissioners'  court  can  be  enjoined  if 
in  laying  out  a  60-foot  road  under  Rev.  St 
1911,  art  6863,  it  has  transcended  ita  authority 
or  grossly  abused  its  discretion. — Id. 

Petition  for  injunction  alleging  the  commis- 
sioners' court  fraudulently  laid  out  a  first-class 
6<>-foot  road  several  miles  to  the  side  of  the 
route  required  by  Rev.  St  1911,  art  6863,  ao  as 
to  pass  through  plaintiff's  lands,  states  ground 
for  relief. — Id. 

4S968  (Mo.App.)  In  an  aiction  for  encroach- 
ment upon  a  public  highway,  evidence  held  not 
sufficient  to  show  that  a  sufiicient  amount  of 
money  and  labor  had  been  expended  on  the  road 
BO  as  to  vest  title  thereto  in  the  county  under 
Rev.  St  1900,  f  10446.— Copeland  v.  PyrUe,  179 
S.  W.  092. 

<0  Alteration,   TaoatloB,  or.  Abamdoa^ 
■teat. 

«=972  (Ky.)  Under  Ky.  St  1909.  S  4303,  where, 
on  remonstrant's  appeal  to  the  circuit  court  in 
a  proceeding  to  alter  a  highway,  trial  de  novo 
is  had  and  no  error  occurs,  the  objection  that 
the  court  ignored  remonstrant's  exceptions  to 
the  commissioner's  report  is  unavailing. — Car- 
rick  V.  Garth,  179  8.  W.  609. 

It  is  not  error  for  the  court  on  appeal  .to  cor- 
rect a  patent  clerical  error  in  the  record  of 
the  proceedings  before  the  board  of  commission- 
ers from  whom  the  case  is  appealed. — Id. 

Where  a  judgment  changing  the  location  of  a 
highway  requires  the  erection  of  an  obetmction 
across  the  old  highway,  the  inclusion  of  such 
matter,  though  not  essential  to  the  dedaian,  ia 
not  error-Id.  GoOQie 
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n.  HXOHWAT  SISTBIOT8  AXD 
OFFICEBS. 

^=»90  (Ark.)  A  Bpecial  statute  creating  a  road 
district  for  the  improvement  of  a  road  running 
throueh  an  incorporated  town  held  not  void  be- 
cause it  included  property  in  such  town  without 
the  consent  of  a  majority  in  value  of  the  prop- 
erty owners  first  obtained.— Nail  v.  Kelley,  ITO 
S.  W.  486. 

A  special  statute  creating  a  district  to  im- 
prove a  road  running  through  an  incorporated 
town  held  not  invalid  as  invading  the  jurisdic- 
tion of  the  town  by  authorizing  the  improve- 
ment of  a  highway  constituting  one  of  the 
streets  thereof. — Id. 

A  special  statute  creating  a  road  district 
held  not  invalid  as  not  sufficiently  describing 
the  route  of  the  road  to  be  improved. — Id. 

Proceedings  under  a  statute  creating  a  road 
Improvement  district  held  not  invalid  because 
one  of  the  commissioners  named  was  not  a 
property  owner  within  the  district. — Id, 

A  special  statute  creating  a  highway  improve- 
ment district  held  not  invalid,  under  Const,  art 
19,  {  20,  as  failing  to  require  the  board  of  com- 
missioners to  take  an  oath  of  o£Bce. — Id. 
«=>90  (Ark.)  Acts  1915  held  not  to  authorize 
the  Miller  county  highway  and  bridge  district 
to  construct  a  system  of  highway  improvements 
without  also  constructing  the  contemplated 
bridge  over  the  Red  river.— Conway  v.  Miller 
County  Highway  and  Bridge  Dist,  179  S.  W. 
1009. 

®=395  (Ark.)  The  Legislature  has  power  to  con- 
fer upon  a  board  of  a  road  improvement  district 
plenary  power  in  the  matter  of  selecting  the 
materials  as  well  as  forming  the  plans  for  the 
improvement.— Nail  v.  Kelley,  179  S.  W.  486. 
®=>95  (Ark.)  Statute  requiring  road  overseers 
to  keep  roads  in  good  condition  held  not  to  au- 
thorize incurring  of  indebtedness  exceeding 
revenues  of  district. — Weaver  v.  King,  179  S. 
W.  507. 

Under  KIrby's  Dig.  (§  7314,  7318,  under  op- 
tional system  of  working  roads,  held  that  road 
overseer  has  no  authority  to  Incur  an  indebted- 
ness for  work  on  his  roads  in  excess  of  his  dis- 
trict's revenues.— Id. 

m.  OOMSTBUOnOK.  nSPBOVEMElfT, 
AND   REPAIR. 

«=399>/2  (Kt.)  a  way  used  by  the  public  for 
15  years  held  not  a  public  highway  under  Ky. 
St.  S|  4287,  4295,  which  the  county  court  was 
bound  to  order  worked.— Rose  ▼.  Nolen,  179  S. 
W.  229. 

HOLDING  OVER. 

See  Master  and  Servant,  4s»9;    OfiScers,  «=» 

HOLOGRAPHIC  WILLS. 

See  Wills,  <S=»132. 

HOMESTEAD. 

n.  TRANSFER  OR  INCUMBRANCE. 

«=>II7  (Tex.Criv.App.)  Under  Bev.  St.  1911, 
art  1115,  title  to  lots,  occupied  by  incorporator 
as  a  business  homestead,  agreed  by  him  to  be 
transferred  to  the  company  in  return  for  stock, 
which  was  issued,  neither  the  application  for 
the  charter  nor  the  affidavit  being  executed  by 
such  incorporator's  wife,  did  not  pass. — Mc- 
Gough  V.  Finley,  179  S.  W.  918. 

^=3 1 18  (Ark.)  Defendant,  who  received  pur- 
chase price  for  homestead,  sold  on  executory 
contract  without  signature  of  his  wife,  cannot 
avoid  repayment  of  purchase  price,  where  prop- 
erty was  destroyed  before  deed  was  made, 
though  she  joined  in  the  deed  after  the  fire, — 
Waters  v.  Hanley,  179  S.  W.  817. 
Under  Kirby's  Dig.  §  3001,  a  deed  purport- 


ing to  convey  a  homestead  of  a  married  man  is 
void,  where  the  wife  fails  to  join;  nor  can  he 
alone  bind  his  wife  by  CMitract  to  convey  the 
homestead. — ^Id. 

XV.  ABANDONMENT,  WAIVER,   OB 
FOBFEITITBE. 

49>I62  (Ark.)  Owner  of  homestead,  who,  after 
death  of  wife,  rented  it,  reserving  a  room  for 
his  furniture,  son,  and  himself,  and  thereafter, 
still  reserving  the  room,  went  elsewhere  to  t^e 
work,  intending  ultimately  to  return  and  oc- 
cupy the  house,  held  not  to  have  abandoned  his 
homestead.— Hayley  Beine  &  Co.  v.  Thweatt, 
170  S.  W.  996. 

HOMICIDE 

See  Criminal  Law.   <8=»198^.  868,  478,  610, 
720,  762,  778,  78S,  829,  854! 

m.  MAN8X.A1TOHTEB. 

«=>47  (Tex.Cr.App. )  Adultery  of  the  deceased 
with  the  wife  of  appellant  was  "adequate  cause" 
which  might  reduce  the  homicide  to  manslaugh- 
ter.— Vollintine  v.  State,  179  S.  W.  108. 
«=s»47  (Tei.CrApp,)  To  reduce  a  killing  to 
manslaughter,  and  upon  defendant's  belief  of 
adultery  between  his  wife  and  deceased,  the  kill- 
ing must  take  place  at  the  first  meeting  of  the 
parties  after  he  has  become  aware  of  the  facts. 
—Mitchell  V,  State,  170  8.  W.  116. 

Adultery  of  defendant's  wife  and  deceased  in 
which  she  was  equally  at  fault,  if  such  as  to  be 
an  outrage  against  defendant,  would  aiford  ade- 
quate cause  reducing  the  killing  to  manslaugh- 
ter.—Id. 

Defendant,  who  had  reason  to  believe  that  his 
wife  had  committed  adultery  with  deceased,  and 
that  deceased  was  then  endeavoring  to  hare  such 
relations  renewed,  and  whose  mind  was  render- 
ed incapable  of  cool  reflection,  would  be  guilty 
only  of  manslaughter. — Id. 

<Ss349  (Tex.Cr.App.)  That  decedent  called  ac- 
cused a  bastardy  son  of  a  bitch  was  not  an  in- 
sult to  bis  mother  and  did  not  raise  the  issue 
of  manslaughter.— Aheam  v.  State,  179  S.  W. 
1150. 

^s»68  (Tenn.)  One  negligently  operating  an 
automobile  in  violation  of  Pub.  Acts  1905,  c. 
17S,  who  killed  a  child  was  guilty  of  felonious 
homicide.— Lauterbach  v.  State,  179  S.  W,  130. 

One  killing  another  while  negligently  operat- 
ing an  automobile  in  violation  of  a  statute  is 
not  excused  by  negligence  of  the  person  killed. 
— Id. 

The  doctrine  of  contributory  negligr<nce  does 
not  apply  to  criminal  acts,  and  negligence  of 
one  killed  by  another,  who  is  violating  a  law, 
does  not  relieve  the  violator. — Id. 

IV.  ASSAUI.T  WITH  INTENT  TO  XTLL. 

«=>89  (Tex.Cr.App.)  Where  defendant  fired  in- 
to a  small  room  packed  with  people  in  reckless 
disregard  of  human  life,  with  intent  to  kUl 
some  one,  and  did  shoot  some  one,  his  conviction 
of  assault  to  murder  was  proper. — ^Williams  v. 
State,  179  S.  W.  710. 

^=395  (Ark.)  In  prosecution  for  assault  with 
intent  to  kill,  an  instruction  that  threatening 
acts,  accompanied  by  opprobrious  words,  would 
be  a  provocation  that  might  reduce  the  degree 
of  assault  held  an  incorrect  statement  of  the 
law,  in  view  of  Kirby's  Dig.  g  1587.— Deshazo 

V.  State,  179  S.  W.  1012. 

V.  EXCUSABI.E   OB  JUSTIFIABIiE 
HOMICIDE. 

®=3|I0  (Tex.Cr.App.)  Defendant,  charged  with 
manslaughter,  who  was  shot  while  down  and 
being  beaten  by  decedent  and  bis  friends,  had 
the  right  of  self-defense  to  shoot  to  protect  him- 
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self  from  the  attack  of  UL— Welbom  t.  State, 
179  S.  W.  1179. 

<8=>II6  (Tex.Cr.App.)  Defendant  had  right  to 
shoot  decedent  attacking  him  if  from  his  view- 
point he  was  in  danger  of  detith  or  serious  in- 
jury, whether  other  parties,  decedent's  friends, 
had  anything  to  do  with  the  trouble,  or  when- 
ever they  came  into  it. — Welbom  v.  State,  179 
S.  W.  1179. 

It  is  defendant's  viewpoint,  and  not  the  jury's, 
as  they  subsequently  see  a  homicide,  from 
which  the  appearance  of  matters,  as  giving  de- 
fendiint  reasonable  cause  to  believe  he  was  in 
danger  of  injury,  is  to  be  estimated. — Id. 
c8=l22  (Tex.Cr.App.)  Where  accused  shot  the 
deceased,  who  was  attacking  defendant's  father, 
be  was  guilty  of  no  offense  if  it  reasonably 
appeared  to  him  at  the  time  he  shot  that  the 
life  of  his  father  was  in  danger,  or  that  he  was 
in  danger  of  suffering  serious  bodily  injury. — 
Brod  V.  State,  179  S.  W.  1189. 

VI.  INDICTUENT.  AND   INFORMA. 
TION. 

$=s>l42  (Ark.)  An  indictment  charging  one  kind 
of  first  degree  murder  will  not  support  an  in- 
struction and  conviction  on  another  kind^  where 
tlie  elements  of  the  two  are  essentially  different. 
— Sheppard  v.  State,  179  S.  W.  168. 

'711.  EVIBENCE. 

(A)   Preaampttoiia    mnd    Burden    of    Proof. 

«=3t44  (Ark.)  Notwithstanding  Kirby's  Dig.  i 
1765,  the  burden  on  the  whole  case  on  a  trial 
for  homicide  is  on  the  state,  and  mitigating 
circumstances  raising  a  reasonable  doubt  re- 
quire an  acquittal,  by  whichever  party  proved. 
—Johnson  v.  State,  179  S.  W.  361. 

(B)  AilmiaslbiUtr  !■  General. 

<S=>I57  (Tex.Cr.App.)  Evidence  of  defendant's 
difficulty  with  a  person  wlio  had  won  his  money 
and  whom  he  probably  intended  to  kill  was  ad- 
missible to  show  his  state  of  mind. — Williams  v. 
State,  179  S.  W.  710. 

€=9 1 63  (Tex.Cr.App.)  In  a  prosecotion  for 
uxoricide,  defendant's  evidence  of  bis  kindness 
to  his  children  held  inadmissible,  since  bis  kind- 
Fiess  to  them  was  not  in  issue. — Bea  ▼.  State, 
179  8.  W.  706. 

€=9 1 64  (Tex.Cr.App.)  Where  defendant  con- 
tended that  deceased  might  have  committed 
suicide  on  account  of  ill  health,  testimony  of  an 
employer  that  he  lost  no  time  while  working 
for  him  held  admissible.— Hand  v.  State,  179 
S.  W.  1155. 

€=3 1 66  (Tex.Cr.App.)  Evidence  of  defendant's 
difficulty  with  a  person  who  had  won  his  mon- 
e.v  nnd  whom  he  probably  intended  to  kill  was 
admissible  to  show  his  motive. — Williams  t. 
State,  179  S.  W.  710. 

iS=»l66  (Tex.Cr.App.)  Evidence  as  to  defend- 
ant's false  statements  before  deceased's  death 
that  be  was  a  millionaire,  and  after  his  death 
that  he  was  a  pauper,  and  that  she  bad  a  large 
amount  of  money  in  a  bank,  held  admissible. — 
Hand  v.  State,  179  S.  W.  1155. 
$=>I70  (Ark.)  In  a  prosecution  for  homicide, 
evidence  that  shoes  of  the  same  last  as  those 
sold  to  accused,  but  only  a  little  shorter,  fitted 
tracks  at  the  place  of  the  crime,  except  as  to 
length,  is  admissible.— Owens  v.  State,  179  S. 
W.  1014. 

®=9l74  (Ky.)  Letter  by  one  defendant,  written 
after  commission  of  crime  and  threatening  to 
kill  the  jailer,  held  not  admissible  upon  joint 
triaL— Wilson  v.  Commonwealth,  179  S.  W. 
237. 

C=»i81  (Tex.Cr.App.)  In  a  trial  for  murder, 
contents  of  letter  of  deceased  In  reply  to  defend- 
ant's wife  held  inadmissible,  but  that  deceased 
received  a  letter  from  hor  and  the  registry  re- 
ceipt for  it  to  which  his  answer  was  in  reply 
was  admissible.- VoUintine  v.  State,  179  S.  W. 
108. 


(B)  'WeiKkt  aad  8mflelen«T> 

4s»228  (Ark.)  Evidence  as  to  circumstances  un- 
der which  deceased  was  called  from  his  house 
and  as  to  the  subsequent  fmding  of  his  dead 
body  held  to  warrant  a  finding  that  there  was 
au  unlawful  killing.— Johnson  v.  State,  179  S. 
\V.  3til. 

<8=»233  (Tcx.Cr.App.)  Proof  of  motive  is  not 
essential  to  supiwrt  a  conviction  for  murder.— 
Bea  v.  State,  179  S.  W.  706. 
€=9234  (Tex.Cr.App.)  Circumstantial  evidence 
in  a  prosecution  for  iiomicide  held  to  support  a 
verdict  of  gtiUty.— Rea  v.  State,  179  S.  W.  700. 
®=>236  (Tex.Cr..\pp.)  In  a  prosecution  for  mur- 
der, evidence  held  to  show  that  decedent,  a 
three  ^ear  old  girl,  received  fatal  injury  when 
flung  into  an  adjoining  room  by  defendant— 
Galvan  v.  State,  179  S.  W.  875. 
@=>250  (Tex.Cr.App.)  In  a  prosecution  for 
murder  against  a  peace  officer,  evidence  held  to 
sustain  conviction  of  manslaughter. — Moser  v. 
State,  179  S.  W.  104. 

^=>253  (Ark.)  Evidence  held  to  warrant  a  con- 
viction of  murder  in  the  first  degree. — Owens  v. 
State,  179  S.  W.  1014. 

€=3257  (Tex.Cr.App.)  Evidence  held  to  support 
a  conviction  fur  assault  with  intent  to  murder. 
-Freeman  t.  State,  179  S.  W.  1157. 

Vm.  TRXAIi. 
(B>  <taestloiui  (or  Jnrr* 

«=>268  (Ark.)  Under  Kirby's  Dig.  1 1765,  M  to 

burden  of  showing  mitigating  circumstances, 
where  unlawful  killing  was  established,  and  de- 
fendant admitted  "knifing"  deceased,  directed 
verdict  held  properly  refused. — Johnson  T.  State, 
179  S.  W.  361. 

€=^28 1  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  evidence  that  accused  was  a  prin- 
cipal held  Buflicient  to  igo  to  the  jury.— Taylor 
V.  State,  179  S.  W.  US. 

(C)  Inatracttena. 

€=»290  (Tcx.Cr.-^pp.)  Instructions  in  prosecu- 
tion for  wife  murder  by  poison  held  to  sufficient- 
ly require  the  state  to  prove  that  arsenic  was 
the  poison  used.— Rea  v.  State,  179  S.  W.  706. 
^9291  (Tex.Cr.App.)  Evidence  in  a  prosecu- 
tion for  wife  murder  by  poison  held  not  to  re- 
quire a  charge  on  the  issue  of  suicide. — Rea  v. 
State,  179  S.  W.  706. 

®=3300  (Ark.)  Instruction  that  defendant  could 
not  plead  self-defense  if  he  was  the  aggressor 
or  voluntarily  entered  into  the  difficulty  hM 
to  properly  present  state's  theory,  and  not  er- 
roneoua  for  failure  to  charge  as  to  defendant's 
withdrawal  from"  the  difficulty. — Yancey  v. 
State,  179  S.  W.  352. 

€=>300  (Ark.)  Instruction  on  seU-defense  in 
language  of  Kirby's  Dig.  I  1798,  and  another 
instruction  given  at  defendant's  request  held  not 
in  conflict,  but  to  correctly  declare  the  law.— 
Johnson  v.  State,  179  S.  W.  361. 
®=>300  (Ky.)  Where  the  evidence  shows  that 
deceased  was  shot  from  behind,  precluding  the 
possibility  of  altercation  or  struggle,  failure  to 
instinct  on  solf-defense  and  manslaughter  held 
not  error. — Wilson  v.  Commonwealth,  179  S.  W, 
237. 

®=>300  (Tez.Cr.App.)  Failure  to  instruct  that 
two  witnesses,  when  attacked  hy  deceased,  to 
whose  aid  defendant,  a  peace  officer,  came,  were 
not  bound  to  retreat,  heid  not  erroneous  as  not 
culled  for  hy  evidence. — Moser  v.  State,  179 
S.  W.  104. 

Failure  to  charge  on  law  of  retreat  as  applied 
to  defendant  peace  officer  and  two  brothers 
who  were  being  attacked  by  deceased  when  the 
officer  came  up,  the  question  being  inapplicable 
to  any  theory  of  the  case,  held  not  erroneouA 
—Id. 

€=»300  (Tei.Cr.App.)  In  a  trial  for  murder, 
instruction  that  defendant  in  self-defense  might 
use  only  such  force  as  reasonably  appeared  to 
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bim  at  the  Hme  and  pitkce  t6  be  necessary  to 
protect  himself  aRainat  unlawful  violence  was 
erroneous. — VoIIintine  v.  State,  179  S.  W.  108. 

Where  the  evidence  in  a  trial  for  murder  rais- 
ed the  issue  of  self-defense  based  on  threats, 
the  refusal  to  submit  it  was  error. — Id. 
4=3300  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  held,  that  a  charge  on  self-defense 
shonld  have  been  given.— Taylor  v.  State,  170 
S.  W.  118. 

One  charged  as  principal  of  the  party  who 
actually  fired  the  fatal  shot  held  not  guilty, 
where  he  or  the  actual  perpetrator  reasonably 
believed  it  was  necessary  in  self-defense. — Id. 
4=9300  (Tei.Cr.App.)  In  a  prosecution  for 
manslaughter,  instruction  held  erroneous  as  im- 
properly presenting  issue  of  self-defense. — Wel- 
born  V.  State,  179  S.  W.  1179. 
4='>305  (Xex.Cr.App.)  In  a  prosecution  for 
honucide,  a  charge  on  the  question  of  prin- 
cipals held  erroneous  under  the  circumstances. — 
Taylor  v.  State,  179  S.  W.  113. 
4=»309  (Tex.Cr.App.)  Instruction  that  adul- 
tery of  defendant's  wife  with  deceased  would 
not  reduce  the  killing  to  manslaughter  held 
erroneous  as  not  fairly  presenting  the  issuer 
made  by  the  evidence.— Mitchell  v.  State,  179 
S.  W.  116. 

An  instruction  that  adnlteiy  with  the  wife 
may  be  adequate  cause  which  may  reduce  a 
homicide  to  manslaughter  should  be  given  if 
there  la  evidence  to  support  it — Id. 

X  APPEAX.  AND  ERROR. 

4=>340  (Tex.Cr.App.)  Where  jury  asses*icd 
Icwest  punishment  for  manslaughter,  charge  on 
murder  and  manslaughter  held,  in  view  of  the 
verdict  not  so  general  as  to  mislead  jury. — Ijock- 
ett  r.  State,  178  S.  W.  716. 

4=s>34l  (Tex.Cr.App.)  In  trial  for  murder,  in- 
struction on  manslaughter  that,  if  defendant 
believed  that  deceased  had  improper  relations 
with  his  wife,  it  would  be  adequate  cause,  was 
sufficient,  and  failure  to  further  instruct  that 
his  belief  of  such  relations  would  be  real  to 
him  whether  such  relations  existed  or  not,  was 
not  reversible  error. — VoUintine  v.  State,  179 
8.   W.   108. 

HOSPITALS. 

See  Taxation,  <9=>241. 

HUMANITARIAN  DOCTRINE. 

'See  N^ligence,  4=383;  Bailroada,  4=»876, 
390;    Street  Railroads,  <S=»103. 

HUSBAND  AND  WIFE. 

See  Bigamy;  Onrtesy;  Death,  <S=>S1;  Descent 
and  Distribution,  $=s>52;  Disorderly  House, 
4=>0;  Divorce;  Evidence,  ®=>248:  Fraudu- 
lent Conveyances,  4=>299,  300;  Homestead; 
Marriage;    Witnesses,  4=>0O. 

I.   M1TTVAI.  RIGHTS.  DUTIES.  AND 
UABIIilTIES. 

^=>6  (Ark.)  Where  one  conveys  his  property 
to  deprive  an  intended  husband  or  wife  of  rights 
arising  from  marriage,  equity  will  avoid  such 
conveyance,  or  compel  the  grantee  to  hold  the 
property  in  trust  for  the  defrauded  husband 
or  wife.— West  v.  West,  179  S.  W.  1017. 
4s»ll  (Ky.)  Under  the  law  in  1864,  before  the 
Married  Women's  Act  of  1804,  a  husband,  tak- 
ing his  wife's  personal  property  and  usin^  it  in 
the  purchase  of  a  farm,  and  taking  title  in  her 
name  with  reversion  to  his  heirs,  thereby  re- 
■duced  it  to  possession. — Neel's  Ex'r  v.  Noland's 
Heirs,  179  S.  W.  430. 

4=s>l4  (Tenn.)  A  conveyance  to  husband  and 
wifp  creates  an  estate  by  the  entireties,  and  not 


in  common.— Bennett  v.  Hntchens,  179  S.  W. 
629. 

It  is  immaterial  that  a  deed  to  a  husband  and 
wife  does  not  show  their  relation,  or  the  in- 
tention of  their  grantor,  on  its  face,  for  their 
estate  is  required  by  the  common  law  to  be 
by  the  entireties. — Id. 

Shannon's  Code,  f  3677.  does  not  abolish  es- 
tates by  the  entireties. — Id. 
4=>I9  (Tex.Civ.App.)  A  wife,  who  purchased 
goods  which  were  necessaries  for  her  own  use, 
was  personally  liable  for  their  value. — ^Tram- 
mell  V.  Neiman-Marcus  Co.,  179  S.  W.  271. 
4=>233^  (Tex.Civ.App.)  In  an  action  by  an  au- 
tomobile dealer  for  the  value  of  a  car  sold  by  one 
representing  himself  as  agent,  evidence  held  to 
warrant  finding  of  agency  in  plaintiff's  wife  to 
employ  salesman. — Holmes  v.  'Tyner,  179  S.  W. 
887. 

nr.  DISABILITIES   AND   PRIVILEOES 
OF  COVERTURE. 

(C)  Comtrmcta. 

4=»87  (Tex.Civ.App.)  A  married  woman  can- 
not, even  with  the  consent  of  her  husband,  legal- 
ly bind  herself  as  surety^  on  an  appeal  bond,  and 
a  bond  on  which  she  is  a  surety  may  be  re- 
fused.—Wilson  V.  Dearborn,  179  S.  W.  1102. 

V.  WIFE'S   SEPARATE  ESTATE. 

(A)   'What  Comatltaten. 

<E=>II3  (Tenn.)  Laws  1913,  c.  26,  do  not  affect 
estates  of  married  women  beld  at  the  time  of  its 
passage.— Bennett  v.  Hutchens,  179  S.  W.  629. 

VI.  ACTIONS. 

i3=>205  (Tenn.)  Common-law  rule  that  _  one 
spouse  cannot  sue  the  other  for  tort  committed 
during  the  marriage  held  not  abrogated  by 
Shannon's  Code,  §  0470,  or  Pub.  Acts  1913,  c 
20.- I.illienkamp  v.  Rippetoe,  179  S.  W.  628. 
4=3209  (Tenn.)  Notwithstanding  the  Married 
Women's  Act.  a  husband  may,  aa  at  common 
law,  recover  for  loss  of  the  services  of  his  wife 
by  reason  of  her  personal  injuries. — City  of 
Chattanooga  v.  Carter,  179  S.  W.  127. 
4=3235  (Tex.Civ.App.)  In  action  for  alleged 
necessaries,  instruction  to  find  the  goods  to  be 
necessaries  as  against  the  wife  held  calculated 
to  impress  the  jury  that  they  were  necessaries 
as  against  the  husband. — Trammell  v.  Meimau- 
Marcus  Co.,  179  S.  W.  271. 

Submission  of  issue  whether  goods  were  nec- 
essaries, considering  husband's  financial  circum- 
stances and  station  in  life  at  "and  prior"  to 
the  time  of  the  purchase,  held  erroneous. — Id. 

In  action  for  necessaries,  in  which  plaintiff 
pleaded  estoppel.  Add,  that  question  whether 
the  husband  knew  the  goods  were  being  charged 
to  him  should  have  been  submitted  to  the  jury. 
-Id. 

VII.   COMMUNITT   PROPERTY. 

4=257  (Tex.Civ.App.)  Rev.  St  1911,  art.  4621, 
as  amended  by  Acts  33d  Leg.  c.  32,  §  1  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  4021),  and  Rev. 
St  1911,  art.  4622  (Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  4622),  do  not  change  the  rule  that 
property  acquired  by  the  use  of  the  wife's  sep- 
arate property  becomes  that  of  the  community. 
— First  Nat.  Bank  of  Plainview  v.  McWhorter, 
179  S.  W.  1147. 

IZ.  ABANDONMENT. 

4=3302  (Tex.Cr.App.)  It  is  not  essential  to  the 
right  to  prosecute  for  abandonment  after  se- 
duction and  marriage  that  the  marriage  shall 
have  taken  place  after  indictment. — Coleman  v. 
State,  179  S.  W.  1172. 

4=>3I3  (Tex.Cr.App.)  In  a  prosecution  for 
abandonment  after  seduction  and  marriage, 
hfl<i  error  to  exclude  testimony  of  a  witness 
that  he  saw  a  woman,  whom  he  believed  to  be 
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prosecutrix,  and  a  third  person  in  compromia- 
In^  acta,  where  there  was  evidence  that  her 
child  resembled  the  third  person  rather  than 
defendant.— Coleman  v.  State.  179  S.  W.  1172. 

Defendant's  evidence  that  he  married  i»«8- 
ecutrix  nnder  duress,  and  almost  immediately 
sued  to  annul  the  marriage  for  duress,  was  ad- 
missible to  robut  the  presumption  arising  from 
the  marriage  that  he  was  guiltj  of  seduction. 
—Id. 

A  decree  divorcing  defendant  from  prosecu- 
trix, not  being  binding  on  the  state,  was  not  ad- 
missible in  evidence. — Id. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  4=3553. 

IDENTIFICATION. 

See  Evidence,  <S=3459. 

IDENTITY. 

See  Homicide,  «=>170;   Names,  4=9l4. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

ILLUSORY  APPOINTMENT 
DOCTRINE. 

See  Wills,  <8=»692. 

IMPANELING  JURY. 

See  Jury,  ®=>146. 

IMPEACHMENT. 

See  Appeal  and  Error,  «=»667;  Witnesses, 
«=>3ll-39e. 

IMPLIED  AGENCY. 

See  Principal  and  Agent,  4s»14. 

IMPLIED  REPEAL 

See  Statutes,  i3=3l61. 

IMPRISONMENT. 

See  False  Imprisonment;  Habeas  Gorpus. 

IMPROVEMENT  DISTRICTS. 

See  Municipal  Corporations,  9=>2G5,  747. 

IMPROVEMENTS. 

See  life  Estates,  4=3l7;  Mechanics'  liens; 
Municipal  Corporations,  ^=9265-567;  Ten- 
ancy in  Common,  ®s>29. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  <t=393,  96. 

INCEST. 

$=»ID  (Ark.)  An  indictment  stating  In  tech- 
nical language  that  adultery  was  committed  by 
defendant,  a  married  man,  with  his  niece,  suf- 
ficiently alleged  the  offense  of  incest. — Carmen 
V.  State,  179  S.  W.  18.3. 

An  indictment  for  incest  which  failed  to  al- 
lege that  defendant  was  a  married  man  when  he 
committed  the  adultery  with  bis  niece  was  in- 
sufficient to  sustain  a  conviction. — Id. 
<s>l3  (Ark.)  On  trial  for  incest,  conduct  and 
acts  prior  to  period  of  limitation  held  ad- 
missible to  show  relations  of  parties.— Carmen 
V.  State,  179  S.  W.  183. 

Bond  and  orders  in  bastardy  proceeding  in 
which  defendant  admitted  that  he  was  the  fa- 
ther of  th2  child  held  admissible. — ^Id. 
4=3 1 4  (Ark.)  On  a  trial  for  incest,  evidence 
held  sufficient  to  suppoit  a  verdict  of  guilty. — 
Carmen  v.  State,  179  S.  W.  183. 


INCONSISTENT  STATEMENTS. 

See  Witnesses,  «=a379,  396. 

INDEMNITY. 

See  Guaranty;   Mechanics'  Liens,  ^=3313. 

4=36  (Tex.Civ.App.)  Where  indorsers  of  a  note 
paid  it,  they  were  entitled  to  judgment  upon  an 
indemnity  note  given  them  by  the  maker  and 
to  a  foreclosure  of  the  trust  deed  securing  it 
— Grubbs  t.  Eddleman,  179  S.  W.  91. 

INDIANS. 

4=333  (Mo.App.)  Under  Act  Oong.  March  1, 
1007,  riving  Indian  agents  the  authority  con- 
ferred by  Itev.  St.  U.  S.  i  2140  (U.  S.  Comp. 
St  1913,  {  4141),  Indian  agent  held  authorized 
to  seize  liquors  in  wareroom  of  defendant  car- 
rier in  Kansas  which  he  was  informed  were  to 
be  introduced  into  the  Indian  country. — Danci- 
ger  v.  Atchison,  T.  &  S.  F.  Ky.  Co.,  179  8.  W. 
800. 

INDICTMENT  AND  INFORMATION. 

See  Arson,  4=325;  Criminal  Law,  4=>170: 
Disorderly  House,  4=3l2;  False  Pretenses, 
4=38:  Forgery,  <S=»28-34;  Homicide,  4=3 
142;  Incest,  4=3lO;  Infants,  4=>12;  In- 
toxicating liquors,  4=3228;  Larceny,  4=340; 
libel  and  Slander,  4=3lS2;  Records,  4=3l7. 

n.  FINDING  AND  FZLtNO  OF  INDICT. 
MENT  OR  PRESENTMENT. 

4=»I4  (Tex.Cr.App.)  The  fact  that  a  substitut- 
ed copy  was  not  the  indictment  of  a  grand  jury 
was  no  ground  why  accused  could  not  be  tried 
upon  such  copy. — Bennett  v.  State,  179  S.  W. 
713. 

m.  FOBICAI.  BEQinSITES  OF  IN. 
DIOTMENT. 

4=334  (Tex.Cr.App.)  The  indorsement  of  names 
of  witnesses  upon  tlie  back  of  an  indictment  for 
murder  after  its  return  into  court  was  not  an 
alteration  invalidating  it — Galvan  t.  State,  179 
S.  W.  875. 

V.  BEQUISITES  AND  81TFFIOIENOT 
OF  ACCUSATION. 

4=3llO  (Ark.)  Indictment  for  keeping  a  gam- 
bling table,  in  the  words  of  the  statute,  Jie/d 
to  charge  a  public  offense,  under  Kirby's  X)ig.  { 
1T32.— Riley  v.  State,  179  S.  W.  661. 
4=3 1 1 0  (Tex.Cr.App.)  An  indictment  for  arson 
following  Pen.  Code  1911,  art  1200  et  seq., 
held  sufficient— Tinker  v.  State,  179  S.  W.  572. 
^=>l  10  (Tex.Cr.App.)  In  view  of  Rev.  St  arts. 
7435.  7416.  Code  Ct.  Proc.  arts.  453.  460.  464, 
and  Pen.  Code,  art  614,  an  informati(»  charr- 
ing sale  of  intoxicants  without  a  license,  fu- 
lowing  article  611,  held  sufficient  whUe  not 
averring  the  particular  place  in  the  county  or 
that  accused  was  licensed  to  sell  elsewhere.— 
Winterman  v.  State,  179  S.  W.  704. 
4=3 12 1  (Ky.)  An  indictment  being  too  general, 
and  not  sufficiently  describing  the  thing  con- 
verted, bill  of  particulars  is  the  remedy.— Com- 
monwealth V.  HolUday,  179  S.  W.  235. 
4=3 1 22  (Tex.Cr.App.)  A  complaint  charging  an 
assault  with  "knucks,  commonly  known  as 
brass  knucks,"  and  an  information  chaning 
the  assault  with  "knucks,"  do  not  i>bow  a  fatal 
variance.— GUsom  t.  SUte,  179  S.  W.  103. 

VI.  JOINDER  OF  PARTIES,  OFFENSES. 

AND  COUNTS.  DtTPUOIT Y, 

AND  e£B0TI0N. 

4=3 1 25  (E^.)  Considering  the  accusative  and 
descriptive  parts  of  an  indictment  hdd,  it  was 
not  duplicitouB,  but  only  charged  the  offense 
denounced  by  Ky.  St.  jT  1358a,  and  not  that 
denounced  by  section  1202.— Ooinmonwealth  t. 
HolUday,  178  S.  W,  238.  p r^r^nlo 
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«=>(28  (TeT.Cr.App.)  Indictment  charging  in 
two  counts  theft  from  two  persons  and  theft 
from  one  of  such  persons  held  good,  and  not  to 
charge  a  felony,  though  aggregate  value  of  prop- 
erty, as  stated  in  both  counts,  was  fB6.— Whit- 
field V.  States,  179  S.  W.  5S6. 

VXI.  MOTION  TO  QITASH  OB  BISMI8S, 
AITD  DEBCUBKEK. 

4=>I33  CI'ez-Cr.App.)  An  todictment  cannot  be 
shown  to  be  defective  by  evidence,  but  is  tested 
as  a  pleading  under  the  law  applicable. — Tinker 
V.  State,  179  S.  W.  672. 

«=3l37  (Ark.)  Disqualification  of  grand  jutor 
held  not  to  affect  indictment  on  motion  to  quash 
under  the  express  provisions  of  Kirby's  Dig.  { 
2245.-Calloway  v.  State,  179  S.  W.  356. 
«S9|37  (Tez.Cr.App.)  Where  an  indictment  was 
in  two  counts,  and  one  of  them  was  good,  there 
was  no  error  in  denying  a  motion  to  quash, 
where  the  conviction  was  generaL — ^Hyroop  v. 
State,  179  S.  W.  878. 

«s»l37  (Tex.Cr.App.)  That  an  indictment 
charges  the  same  offense  charged  in  another  in- 
dictment under  which  accused  bad  been  convict- 
ed is  not  ground  for  quashing  the  indictment. 
—Park  V.  State,  179  S.  W.  llo2. 
«=s>l37  (Tex.Cr.App.)  That  an  indictment  for 
knowingly  permitting  bis  house  to  be  used  for 
purposes  of  prostitution  did  not  put  defendant's 
name  after  Uie  words  "njton  their  oatlts  in  said 
coart  present  that,  *  •  * "  or  that  it  did 
not  allege  particularly  where  the  premises  were 
located  in  the  county,  held  nol  grounds  for 
quashing.— Lawson  v.  State,  179  S.  W.  1186. 
4=9 1 38  (Tex.Cr.App.)  Overruling  of  motion  con- 
taining exception  to  indictment  on  ground  that 
it  bad  been  altered  after  return  into  court  held 
proper.— Galvan  v.  State,  179  S.  W.  875. 
4!»I47  (KyJ  An  indictment  being  too  general, 
and  not  sufficiently  describing  the  thing  con- 
verted, bill  of  particulars,  and  not  demurrer,  is 
the  remedy.— Oommonwealth  v.  HoUiday,  179 
S.  W.  236. 

XX.  WAIVSR  OF  DEFECTS  AHB   OB. 

JEOTIOHS.  AM)  AIDES  BT 

VKKDICT. 

4s»202  (Mo.)  An  information  for  embexslement 
not  assailed  before  the  trial  Aeld  good  after  ver- 
dict, under  Rev.  St.  1909,  {  5116.— State  v. 
Wilcox,  179  S.  W.  479. 

INDORSEMENT. 

See  Indictment  and  Information,  9s>34. 

INFANTS. 

See  Death,  «=>44;  Equity,  «=»39;  Guardian 
and  Ward;  Judges,  4=322;  Jury,  4=^14; 
Municipal  Corporations,  ®=>7e2,  763;  Neg- 
ligence, 4=>96;    Parent  and  Child. 

n.  OVSTODT  AITD  PBOTEOTIOH. 

4=912  (Tenn.)  I/aws  1911.  c.  58,  declaring  in- 
fanta violating  the  criminal  laws  delinquent 
children  who  may  be  committed  to  the  state  re- 
formatory, held  not  penal,  but  reformatory,  and 
not  contrary  to  Const  art.  1,  |  14,  prohibiting 
prosecution  except  by  presentment,  indictment, 
or  impeachment.— Childress  v.  State,  179  S.  W. 
043. 

4»I3  (Ark.)  Father,  owning  pool  tables,  who 
employed  his  son,  under  IB  ye^rs,  to  operate 
the  pool  room  under  an  agreement  that  the 
boy  should  have  half  the  proceeds,  held  not 
guilty  of  a  violation  of  Acta  1911,  p.  63,  <  1.— 
Halllday  v.  State,  179  S.  W.  lOM. 
4=)  1 8  (Ky.)  Under  Ky.  St.  f  831e,  subsec.  8, 
held,  that  circuit  court  had  no  jurisdiction  of 
juvenile  delinquent  of  16  who  had  not  been 
brought  before  the  counter  court,  whidi  want 
o'  jurisdiction  might  be  raised  on  appeal,  though 


not  raised  in  the  circuit  court— Talbott  v.  Com- 
monwealth, 179  S.  W.  621. 

IV.   CONTBAOT8. 


4=57  nWo.App.)  Sale 
stock  of  dn 


of  small  value  from 
drugs'^  and  retention  of  possession  of 
store  until  trial  of  action  for  rescission  of  con- 
tract, whereby  plaintiff,  when  an  infant,  had 
purchased  the  stock,  held  not  a  ratification  of 
such  contract — Moser  v.  Renner,  179  S.  W.  970. 
4=>58  (Mo.App.)  Action  for  decree,  rescinding 
contract  entered  into  during  minority,  and  re- 
quiring defendants  to  surrender  the  considera- 
tion paid,  commenced  within  proper  time,  held 
in  itself  a  disaffirmance  of  such  contract. — 
Moser  v.  Renner,  179  S.  W.  970. 

Action  for  rescission  of  contract  of  sale  and 
cancellation   of    the    several   notes   secured    by 
chattel   mortgage   held  maintainable   for  plain- 
'  tiff's  protection  on  ground  of  avoiding  a  mul- 
tiplicity of  suite  on  the  notes. — Id. 
I     Plaintiff,  who  wliile  a  minor  purchased  the 
I  capital   stock   dt  a  drug  company   which  was 
I  wholly    owned    by   defendants   individually,   in 
action  after  majority  to  rescind  sale,  held  not 
required  to  make  tender  of  stock  to  himself,  as 
representing  the  corporation.— Id. 

INHERITANCE  TAX. 

See  Taxation,  «=>860-895. 

INJUNCTION. 

See  (Dourte,  4=s>189;  EJasements,  &=>S1;  Exe- 
cution, 4=>172;  Highways,  4=964;  Municipal 
Cmrporations,  4=9697 ;   Trial,  4=9ll. 

I.  NATDBE  AND   OBOUITDB   IN   OEN> 

EBAL. 

(B)   Ground*  of  Relief. 

4=99  (Tenn.)  An  injunction  will  not  be  granted 
to  protect  an  alleged  right  except  upon  a  clear 
case.— Memphis  St.  By.  (Jo.  v.  Rapid  Transit 
Co.,  179  S.  W.  635. 

II.  SUBJECTS   OF  PBOTECTION  AND 

Bm.IEF. 

(D)  Corporftte    Frftneliisea,    Manaarement, 
■nd    Dealinars. 

4=964  (Tenn.)  The  franchise  of  a  street  railway 
company  is  a  property  right,  which  enables  it  to 
maintain  an  action  for  injunction  against  com- 
peting carriers,  who  have  not  been  granted  simi- 
lar righta  by  legislative  sanction,  and  to  that  ex- 
tent its  franchise  is  exclusive. — Memphis  St  Ry. 
Co.  V.  Rapid  Transit  Co.,  179  S.  W.  635. 
4=>65  (Tenn.)  Where  the  city  council  fails  to 
act  under  a  statute  auUiorizing  it  to  regulate  jit- 
ney busses,  the  jitneys  may  be  enjoined  on  the 
bill  of  the  street  railway  company,  since  its  rights 
:  may  be  materially  invaded  through  failure  of 
the  council  to  act— Memphis  St.  Ry.  Co.  v. 
Rapid  Transit  Co.,  179  S.  W.  635. 
4=>67  (Ky.)  Citizens  of  a  municipality  may 
compel  a  grantee  of  a  franchise,  where  there 
are  provisions  therein  for  their  benefit,  to  exer- 
cise the  franchise. — City  of  Princeton  v.  Prince- 
ton Electric  Light  4  Power  Co.,  179  S.  W. 
1074. 

(K)  Pnblle    Ofllaera    »nd    Board*    and    Mv 
Blclpslltle*. 

4=980  (Ey.)  Precinct  election  officers  can  be 
compelled  to  perform  the  omitted  duty  of  re- 
turning statement  with  contested  ballots  show- 
ing vrhether  and  how  counted. — Graham  v. 
Treadway,  179  S.  W.  1029. 

Mandatory  injunction  is  proper  remedy  to  re- 
quire performance  of  ministerial  duties  by  pre- 
cinct election  officers. — Id. 

The  exercise  of  discretion  by  election  officers 
will  not  be  controlled  by  mandatory  injunction. 
—Id. 
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(H)   Orlaainal   Aeta,  CoBspira«Iea,  aaA 
Proaecatlons. 

^^105  (Tenn.)  Equity  cannot  enjoin  criminal 
proceedings  under  a  statute,  though  it  be  charg- 
ed that  the  act  is  invalid  and  that  a  multiplicity 
of  actions  will  result  in  irreparable  damage, 
when  complainant's  defense  at  law  is  adequate. 
—Alexander  v.  Elkins,  179  S.  W.  310. 

An  equity  court  will  enjoin  the  father  of  a 
pirl  and  a  justice  of  the  peace  from  indulging 
in  prosecutions  of  the  girl's  husband  for  non- 
support,  under  a  statute  declared  unconstitu- 
tional by  the  Supreme  Court,  calculated  to  con- 
tinue until  such  husband  paid  money  for  the 
support  of  his  wife.— Id. 

m.  ACTIONS  FOB  ENJITNOTIONS. 

^=>I09  (Tex.Civ.App.)  In  suit  to  enjoin  tres- 
passes, held,  that  defendant  might  assert  own- 
ership in  himself  and  set  up  a  claim  for  dam- 
ages for  being  unlawfully  dispossessed  by  plain- 
Uff.— Harper  t.  Stewart,  179  S/  W.  277. 

rV.   PBEI.IMINART  AND  INTEBI.OCU- 
TORY  INJXTNCTIONS. 

(A)  Gronnda  »nd  Proeeedlusa  to  Prooare. 

$=»I36  (Tex.Civ..\pp.)  The  court,  in  granting  a 
temporary  injunction  should  require  a  case  of 
probable  right  and  probable  danger  to  the  right 
without  the  injunction.— Whitaker  v.  HilL  179 
S.  W.  539. 

(B)  Contlnalns,    Modlfylns,    Vaeatinar,    or 

Dlaaol-rlnc 

<&=>I63  (Tex.Civ.App.)  The  court,  in  refusing  to 
dissolve  a  temporary  injunction,  should  require 
a  case  of  probable  right  and  probable  danger 
to  the  right  without  the  injunction.— Whitaker 
V.  Hill,  179  S.  W.  539. 

«=>I64  (Mo.App.)  A  United  States  Circuit 
Court  entering  a  temporary  injunction  order  in 
force  only  "until  the  further  order  of  the  court" 
had  inherent  power  at  any  time  to  vacate  or  set 
aside  such  order. — Danciger  v.  American  Ex- 
press Co.,  179  8.  W.  797. 

INSANE  PERSONS. 

See  Criminal  Law,  «=>570. 

INSOLVENCY. 

See  Corporations,  ®=>553-ti6S, 

INSPECTION. 

See  Insurance,  «=>549;  Master  and  Servant, 
€=»124. 

INSTRUCTIONS. 

To  Jury,  see  Criminal  Law,  «=s»775-844:  Trial. 
€=»191-296. 

INSURANCE. 

See  Appeal  and  Error,  <©=»909;  Constitutional 
Law,  ®=>206,  229,  283;  Evidence,  «=>128; 
Judgment,  €=^559;  Justices  of  the  Peace, 
<8=9l)8;  Pleading,  <S=j236,  433:  Principal  and 
Agent,  <S=>143;  Taxation,  <g=9il3,  387;  Trial, 
«=191,  296.  .  >        .  , 

n.  INSURANCE   COMPANIES. 

(B)   Mntaal  Companlea. 

4^55  (Ky.)  Person  held  not  to  become  member 
of  co-operative  insurance  company  by  signing 
application,  notwithstanding  Ky.  St.  S  702,  and 
hence  agreement  that  insurance  should  be  in 
force  from  the  date  of  the  application  was  in- 
valid.- Bracken  County  Ins.  Co.  v.  Murray,  179 
S.  W.  842. 

*=»57  (Ky.)  There  could  be  no  valid  contract 
of  insurance  between  a  co-operative  or  assess- 
ment insurance  company  and  a  person  not  a 
member  of  the  company.— Bracken  County  Ins. 
Co.  T.  Murray,  179  S.  W.  842. 


nz.  INSURANCE  AGENTS  AND 
BROKERS. 

(A)   Aarency  for  Insurer. 
S=74    (Mo.App.)    A   contract   between    an   in- 
surance company,  Its  general  agent  and  the  gen- 
eral manager  of  its  burglary  and  surety  depart- 
ments,   held    several    and    not    joint.— United 

Q  w'  mi^^^*^  *  Guaranty  Co.  v.  Ridge,  179 
o.   VV.  THX- 

Whether  a  contract  between  an  insurance 
company  and  its  agents  creates  a  joint  or  sev- 
eral agency  does  not  depend  upon  the  number 
of  agents  contracted  with  nor  on  the  form  of 
the  agreement— Id. 

<8=>76  (Tex.Civ.App.)  Insurance  agent's  testi- 
mony that  his  authority  had  not  terminated 
when  he  issued  a  policy  held  to  support  finding 
for  plaintiff,  though  circumstantial  evidence 
tended  to  show  that  it  had  been  terminated.— 
International  Fire  Insurance  Co.  v.  Black.  179 
S.  W.  534. 

<S=>78  (Tex.Civ.App.)  Person  dealing  with  in- 
surance agent  without  knowledge  of  limitation 
of  authority  held  entitled  to  assume  that  he  wa» 
authorized  to  issue  particular  policy  and  com- 
pany was  estopped  to  assert  the  contrary.- In- 
ternational Fire  Insurance  Co.  v.  Black,  179  S. 
W.  534. 

Notwithstanding  secretary's  testimony  as  to 
custom,  court  held  entitled  to  determine  terri- 
torial extent  of  insurance  agent's  authori^ 
from  correspondence,  and  it  did  not  limit  him 
to  a  particular  county.— Id. 
€=>79  (Mo.App.J  A  contract  between  an  insur- 
ance company,  its  general  agent  and  the  gen- 
eral manager  of  its  burglary  and  surety  depart- 
ments, held  not  terminated  by  the  retirement  of 
the  general  manager.— United  States  Fidelity  * 
Guaranty  Co.  v.  Ridge.  179  S.  W.  791. 
<S=>83  (Ark.)  Bond  of  local  agent  of  insurance 
company  held  not  to  bind  himself  and  sureties 
to  reimburse  the  company  for  losses  occurring 
on  policies  issued  on  prohibited  risks  by  such 
local  agent.— Security  Ins.  Co,  v.  Jaggers,  179 
S.  W.  1008. 

^=>93  (Ark.)  A  fire  policy,  payable  to  mort- 
gagee as  interest  might  appear,  held  not  void 
merely  because,  unknown  to  insurer,  its  agent 
was  president  of  the  mortgagee.— Milwaukee 
Mechanics'  Ins.  Co.  v.  Fuqnay,  179  S.  W.  497. 

XV.  INSURABI.E  INTEREST. 

^^114  (Ky.)  Where  deceased  procured  an  acci- 
dent policy  and  paid  all  the  premiums,  held,  that 
the  beneficiary  named  was  entitled  to  the  amount 
due  under  the  policy,  though  she  had  no  insura- 
ble interest  in  deceased's  Ufe.— Allen's  Adm'r  v. 
Pacific  Mut  Life  Ins.  Co.,  179  S.  W.  581. 

V.   THE  CONTRACT  IN  OENERAK 
(A)    Nature,    Reqnlaltea,    aad    Validltr. 

®=>I3I  (E^.)  A  valid  and  enforceable  oral  con- 
tract of  insurance  may  be  made  between  in- 
sured and  the  company,  or  between  him  and  its 
authorized  agent — Bracken  County  Ins.  Co.  v. 
Murray,  179  S.  W.  842. 

$=>I36  (Mo.App.)  Insurance  company  held  not 
liable  to  benehciary  on  life  policy  undelivered 
to  insured  before  his  death,  where  the  negotia- 
tions provided  that  there  should  be  no  contract 
until  the  policy  had  been  delivered  to  insured 
in  good  health. — \'ount  v.  Prudential  Life  Ins. 
Co.,  179  S.  W.  749. 

<£:=>I4I  (Mo.App.)  Actual  manual  delivery  of  life 
policy  made  a  condition  precedent  to  liability 
by  the  terms  of  the  insurance  contract,  as  em- 
bodied in  the  application,  may  be  waived  by  the 
insurer.— Yount  v.  Prudential  Life  Ins.  Co.,  170 

(B)   Comatraotlon   and   Operation. 

<S=>r46  (Mo.App.)  All  doubts  appearing  on  the 
face  of  the  contract  should  be  resolved  in  favor 
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of  tbe  insured.— Stout  y.  Missouri  Fidelity  & 
Casualty  Co.,  179  S.  W.  903. 
$=»i46  (Tenn.)  iDsurance  policy,  tbougb  con- 
strued, when  ambiguous,  favorably  to  insured, 
held  to  be  construed  so  as  to  give  effect  to  the 
intention  and  express  language  of  the  parties. — 
Seay  v.  Georgia  Life  Ins.  Co.,  179  S.  W.  312. 

UE.  AVOIDANCE  OF  FOI.IOT  FOR  MZS< 
BEPRESEKTATIOir,  FBAUB,  OR 
BREACH  OF  WARRANTY  OB 
CONDITION. 

(A)  Orovnds  In  Gemeritl, 

«=>256  (Tex.Civ.App.)  To  avoid  a  policy  for 
misrepresentation  the  false  statement  must 
have  been  made  willfully  and  with  the  intent  to 
deceive,  and  relied  upon  by  the  insurer;  and  a 
misrepresentation  made  innocently  and  in  the 
belief  of  its  truth  will  not  avoid  the  policy. — 
American  Nat.  Ins.  Co.  t.  Anderson,  179  8. 
W.  66. 

^=s265  (Tex.Ciy.App.)  Under  a  policy  provid- 
ing, as  required  by  Kev.  St  1911,  art  4741, 
subd.  4,  that  stateotents  in  the  application,  in 
the  absence  of  fraud,  should  be  representations, 
and  not  warranties,  a  statement  as  to  a  ma- 
terial matter  fraudulently  made  wonld  be  con- 
strued as  a  warranty. — American  Nat.  Ins.  Co. 
T.  Anderson,  179  S.  W.  68. 

A  "warranty"  enters  into  and  forms  a  part  of 
tiie  contract  itself,  defining  the  limits  of  the  ob- 
ligatioD  beyond  which  no  liability  arises ;  a 
"representation,"  made  before  or  at  the  time 
of  the  contract  presents  the  elements  on  which 
the  risk  to  be  assumed  is  to  be  estimated. — Td. 

(B)  Matters   RelatlBC  to   Propertr    or   In- 

terest Insured. 

4=3278  (Ark.)  A  policy  on  a  house  insured  as  a 
dwelling  house  held,  absent  provision  in  the  pol- 
icy, not  voided  by  insured  keeping  private 
boarders  therein.— Milwaukee  Mechanics'  Ins. 
Co.  V.  If^iqnay,  179  S.  W.  407. 

(C)  Matters    Reltttlngr   to   Person    Inaared. 

^=»29l  (Ky.)  A  representation  of  no  constitu- 
tional disease,  made  by  assured  in  an  applica- 
tion for  a  policy,  held  not  a  misrepresentation 
of  fact,  because  of  affliction  with  hemorrhagic 
diathesis. — Massachusetts  Bonding  &  Insurance 
Co.  V.  Duncan,  179  S.  W.  472. 
«C329I  (Tex.Civ.App.)  That  insured  was  not 
in  sound  health  at  time  of  delivery  of  a  life 
insurance  policy  as  required  by  its  provisions 
held  a  good  defense  to  suit  thereon. — American 
Nat  Ins.  Co.  v.  Anderson,  179  S.  W.  66. 

Misstatement  as  to  insured's  health  made  in 
his  application  held  material  to  the  risk. — Id. 

Misstatement  as  to  insured's  health  made  in 
his  application  held,  under  Rev.  St.  1911,  art 
4751,  subd.  4,  and  article  4947,  not  excused  by 
bis  ignorance.— Id. 

X.  FORFEITURE  OF  POI.IOT  FOR 
BREACH  OF  PR0MXS80RT  WAR- 
RANTY. COVENANT,  OR  CONDITION 
SUBSEQUENT. 

(A)   Oronnds  tn  General. 

«=93I0  (Mo.App.)  Where  the  by-laws  of  the 
company  were  expressly  made  part  of  the  con- 
tract b^r  a  life  policy,  they  providing  that  a 
proceeding  must  be  bad  to  forfeit  the  policy  for 
the  making  of  false  statements  in  the  applica- 
tion, such  policy  was  not  forfeited  for  such 
false  statements,  in  the  absence  of  any  proceed- 
ing to  that  end.— Jennings  v.  National  American, 
179  S.  W.  789. 

(B)    Matters   Relatlnir   to    Propertr   or  In- 
terest   Insnred. 

€=9328  (Ky.)  Transfer  of  insured  property 
without  the  consent  of  the  insurer  and  the 
subsequent  retransfer  to  the  original  owner 
held  not  to  avoid  the  policy,  under  provisions 


for  forfeitare  in  case  of  change  of  title  not 
consented  to.— Germnnia  Fire  Ins.  Co.  ▼.  Tnr- 
ley,  179  S.  W.  1059. 

(B)   Nonpayment   of   Premiums   or   Assess- 
ments. 

€=»349  (Mo.App.)  Under  accident  policy  taken 
out  June  4,  providing  for  monthly  payments  on 
the  Ist  day  of  each  month  in  advance,  lield, 
that  premium  paid  August  1st  covered  insured's 
accidental  death  September  4th,  though  no  pay- 
ment was  made  September  1st. — Stout  v.  Mis- 
souri Fidelity  &  Casualty  Co.,  179  S.  W.  993. 

XI.  ESTOFPEl,  WAIVER,  OR  AOREE- 

MENT8   AFFECnNO   RIGHT   TO 

AVOID  OR  FORFEIT  POLICY. 

®=3388  (Mo.App.)  Assurances  by  an  insurance 
adjuster,  that  if  the  insured  would  obtain  dup- 
licate bills  from  tbe  wholesale  houses,  the  claim 
would  be  adjusted  held  to  constitute  a  waiver 
of  the  iron-safe  clause  in  the  policy. — Travis  v. 
Continental  Ins.  Co.,  179  S.  W.  766. 
4=s>389  (Ky.)  Tbe  issuance  of  a  policy  to  ita 
agent  held  waiver  by  the  company  of  any  dis- 
advantage from  the  want  of  a  local  representa- 
tive arising  therefrom. — Massachusetts  Bonding 
&  Insurance  Co.  v.  Duncan,  179  8.  W.  472. 

XH.   RISKS  AND  CAUSES  OF  X.OSS. 

(C)   GaarantT  and  Indemnity  Insurance. 

®=3430  (Tenn.)  Policy  insuring  physician 
against  liability  for  mistake  of  assistant  "while 
acting  under  assured's  instructions"  held  not  to 
cover  case  treated  by  assistant  without  instruc- 
tions other  than  previous  general  instructions. — 
Seay  v.  Georgia  Life  Ins.  Co.,  179  S.  W.  812. 

Xm.  EXTENT  OF  Z.OS8  AND  XX&- 
BIUTY  OF  INSURER. 

(D)    Iilfe  Insurance. 

4s»SI5  (Ky.)  That  death  was  caused  by  strain 
held  not  to  limit  recovery  of  beneficiary  to 
amount  provided  for  as  disability  indemnity  to 
assured  in  case  of  strain. — Massachusetts  Bond- 
ing &  Insurance  Co.  v.  Duncan,  179  S.  W.  4T2. 

XIV.   NOTICE  AND   PROOF   OF  LOSS. 

4=3533  (Tex.Civ.App.)  Under  Vernon's  Saylea' 
Ann.  Civ.  St.  1914,  art  4874,  where  property 
insured  is  totally  destroyed  by  fire,  the  liability 
of  the  insurance  company  accrues  immediately 
after  the  occurrence  <^f  the  fire,  regardless  of 
stipulations  as  to  notice  and  proof  of  loss. — 
Fire  Ass'n  of  Philadelphia  v.  Richards,  179  S. 
W.  026. 

«s>539  (Tex.Civ.App.)  Under  Vernon's  Snyles' 
Ann.  Civ.  St.  1914,  art  5714,  a  stipulation  in  a 
fire  insurance  policy  that  proof  of  loss  must 
be  made  within  90  days  after  lire  was  void. — 
Fire  Ass'n  of  Philadelphia  v.  Richards,  179  8. 
W.  026. 

€=»549  (Ky.)  Failure  to  delay  interment  in- 
definitely upon  request  of  insurance  company 
held  not  to  avoid  policy  for  breach  of  provision 
entitling  company  to  hold  autopsy. — Massachu- 
setts Bonding  &  Insurance  Co.  v.  Duncan,  179 
S,  W.  472. 

A  refusal  to  grant  a  motion  for  exhumati--n 
and  autopsy  in  an  action  on  an  accident  policy 
held  not  error,  where  defendant  failed  to  show 
that  an  autopsy  would  determine  the  cause  of 
death.- Id. 

Kvidencc  in  an  action  on  insurance  policy 
held  insufiicient  to  support  motion  for  exhuma- 
tion and  autopsy  on  assured's  body. — Id. 

Indirect  refusal  by  beneficiary  of  request  for 
autopsy  as  provided  in  policy,  with  suggestion  of 
proofs  in  lieu,  held  not  to  avoid  policy  for 
breach  of  autopsy  provirion. — Id. 
®=>556  (Ark.)  An  insurance  company's  adjust- 
er held  authorized  to  waive  proof  of  loss.— Mil- 
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waukee  Mecbaniei^  Ina.  Co.  t.  Faqnay,  1T9  S. 
W.  407. 

«=>558  (Ark.)  Ealing  proof  of  loss  held  waived, 
where  insured,  at  the  adjuster's  direction,  pro- 
cured and  furnished  estimates  of  cost  of  re- 
building.— Milwaukee  Mechanics'  Ins.  Co.  r. 
Fnquay,  179  S.  W.  497. 

XVm.  ACTIONS  ON  POU0IB8. 

€=»622  (Tez.CiT.App.)  A  provision  in  a  fire  in- 
surance policy  that  suit  thereon  should  be 
brought  before  the  expiration  of  2  years  from 
the  accrual  of  the  cause  of  action  held  invalid, 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
6713.— Fire  Ass'n  of  Philadelphia  v.  Richards, 
179  S.  W.  926. 

@=>645  (Mo.App.)  In  an  action  on  a  life  policy, 
where  the  defense  of  forfeiture  was  not  proper- 
ly pleaded,  the  exclusion  of  evidence  to  substan- 
tiate it  was  proper. — Jennings  v.  National  Amer- 
ican, 179  S.  W.  789. 

In  an  action  on  a  life  policy  providing  the 
application  should  be  taken  as  part  of  the  con- 
tract, the  plaintiff  was  not  required  to  intro- 
duce the  application  in  evidence  with  the  policy. 
-Id. 

Under  Bev.  St.  1909,  {  7024,  in  absence  of 
pleading  and  evidence  that  alleged  misrepresen- 
tations in  application  for  life  insurance  were 
material  to  the  risk,  evidence  tending  to  show 
their  falsity  could  not  defeat  the  beneficiary's 
recovery. — Id. 

€=3646  (Ky.)  Categorical  answers  to  questions 
in  application  are  presumed  to  supply  the  in- 
surer with  all  information  necessary  to  accept- 
ance or  rejection  of  risk. — Massachusetts  Bond- 
ing &  Insuran'K  Co.  v.  Duncan,  179  S.  W.  472. 
«=»658  (Tex.Civ.App.)  Testimony  as  to  the 
condition  of  the  insured  property  more  than 
8Uj  months  after  the  fire  is  inadmissible,  in  an 
acQon  on  a  fire  policy,  without  a  showing  that 
the  condition  was  the  same  then  as  immediately 
after  the  fire.— Occident  Fire  Ins.  Co.  v.  Linn, 
179  8.  W.  623. 

Where  a  piano  was  insured  against  fire,  evi- 
dence in  an  action  on  the  policy  as  to  the  cost 
of  repolishing  the  piano  which  was  damaged 
and  repairing  its  internal  mechanism  was  im- 
properly received,  where  there  was  no  showing 
of  that  sort  of  damage. — Id. 

®=s»665  (Ky.)  EJvidence  in  an  action  by  a  bene- 
ficiary under  an  accident  policy  to  recover  for 
the  death  of  assured  held  to  sustain  a  finding 
that  assured's  answers  to  Questions  in  the  ap- 
plication were  truthfuU — Massachusetts  Bond- 
ing &  Insurance  Ck>.  v.  Duncan,  179  S.  W.  472. 
€=»665  (Tex.Civ.App.)  In  an  action  on  a  fire 
policy,  wherein  it  was  contended  that  a  settle- 
ment was  obtained  by  duress,  evidence  held  suf- 
ficient to  sustain  the  plea  thereof. — Fire  Ass'n 
of  Philadelphia  v.  Richards,  179  8.  W.  926. 
4=»668  (Ark.)  Whether  an  insurance  company's 
adjuster  received  estimates  of  cost  of  rebuild- 
ing, which  insured  testified  he  mailed  to  him 
properly  addressed,  held  a  question  for  the  jury. 
— ^Milwaukee  Mechanics'  Ins.  Co.  t.  Fnquay, 
179  S.  W.  497. 

Whether  the  adjuster  waived  forfeiture  l>e- 
cause  of  oil  being  kept  on  the  premises  in  great- 
er quantity  than  permitted  held  a  question  for 
the  jury  on  evidence  that  he,  having  a  list  of 
the  articles  kept  in  the  house,  directed  insured 
to  send  estimates  of  cost  of  rebuilding. — Id. 

€=^668  (Ky.)  Whether  answer  that  it  waa 
good,  in  application  for  insurance,  to  question 
as  to  mental  and  physical  condition,  was  truth- 
ful, held  for  jury.— Massachusetts  Bonding  & 
Insurance  Co.  v.  Duncan,  179  S.  W.  472. 

4s>669  (Tex.Civ.App.)  A  requested  charge  that, 
the  market  value  after  the  fire  of  the  piano  in- 
sured not  having  been  shown,  no  recovery  could 
be  had,  held  properly  refufced,  under  the  evi- 
dence—Occident Fire  Ins.  Co.  v.  Linn,  179  S. 
W.  523. 


XX.  MUTUAIi  BENEFIT  INSURANCE. 

(A)  Corvor««OBS  am«  Aammlstlena. 

4=9687  (Mo.App.)  Whether  an  insurance  com- 
pany did  an  old-line  or  fraternal  insurance  busi- 
ness was  determined,  not  by  what  it  called  it- 
self or  its  business,  but  by  the  ciiaracter  of  the 
policy  in  suit  and  the  manner  in  which  the  de- 
fendant conducted  its  business. — Jennings  t.  Na- 
tional American,  179  S.  W.  789. 

(C)  Due*  and  Aascsaments. 

«=s>740  fPei.Civ.ADp.)  Deposit  of  total  amount 
of  assessments  collected  by  ofHcer  of  mutual 
benefit  society  without  retention  of  commission 
held  to  be  pas^ment  of  assessments  due  on  his 
own  policies.— Knights  of  the  Maccabees  «f  the 
World  V.  Parsons,  179  S.  W.  7a 

(D)  Forfeiture  or  SuBpennIoa. 

«=»744  (Tex.Civ.App.)  Collecting  officer  in  ar- 
rears to  local  lodi;e  of  mutual  benefit  society 
held  not  to  forfeit  policy  under  his  oblieRtlon 
to  not  knowingly  wrong  or  defraud  the  lodge.— 
Knights  of  the  Maccabees  of  the  World  t. 
Parsona,  179  S.  W.  78. 

(E)  BeaeCelarlea  maA  BeneCta. 

®=>788  (Ky.)  Where  assured  was  so  insane  as 
to  render  him  not  mentally  responsible  for  his 
suicide,  policy  held  not  avoided  by  suicide  for- 
feiture clause. — Sovereign  Camp,  Woodmen  of 
the  World  v.  Ethridge,  179  S.  W.  1022. 

(F)  Aetlons  tor  Beneilta. 

®=98I9  (Tex.Civ.App.)  Evidence,  in  an  action 
on  mutual  benefit  certificates,  held  to  author- 
ize a  finding  that  assured  was  dead. — Knights 
of  the  Maccabees  of  the  World  v.  Parsons,  179 
S.  W.  78. 

It  is  not  necessary  that  the  evidence  conclu- 
sively show  the  death  of  assured. — Id. 
4=3825  (Ky.)  In  an  action  on  a  life  policy  de- 
fended for  suicide,  evidence  held  sufficient  to  go 
to  the  jury  on  the  question  of  assured's  ir- 
responsible insanity, — Sovereign  Camp,  Wood- 
men of  the  World  t.  Ethridge,  179  S.  W.  1022. 


See  War. 


INSURRECTION. 


INTENT. 


See  Bigamy,  4s3l;  Contracts,  4=al47;  Crim- 
inal Law,  4=»371;  Embezzlement,  4=>39} 
False  Imprisonment,  4s>24;   EHxtures,  9=*i. 

INTEREST. 

See  Corporations,  4=>228;  Damages,  4=969; 
Usury. 

INTERPLEADER. 

See  Action,  4=»67. 

n.  PROCEEDINGS  AND  REI.IEF. 

4=»23  (Tez.Clv.App.)  That  defendants  pleaded 
on  information  and  belief  that  money  was  due 
H.  and  not  plaintiff  held  not  to  show  such  par- 
tiality as  prevented  them  from  interpleading  H. 
— Pulkrabeck  v.  Griffith  &  Griffith,  179  S.  W. 
282. 

INTERSTATE  COMMERCL 

See  Carriers,  4s»32;    Cbmmerce. 

INTERVENTION. 

See  Parties,  «=>40. 

INTOXICATING  LIQUORS. 

See  Carriers,  <^=»4.'>,  90-92;    Commerce 
Criminal  Law,  «=>27.  147.  507 ;   Indians.  <! 
85;    Indictment  and  Information,  4=»1.1Q. 
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I.   POWEB  TO  OONTROIi  TBAFFIC. 

9=>6  (Mo.Ai^.)  The  traffic  in  intoxictaing  liq- 
uors derives  its  authority  only  from  statute,  and 
a  shipper's  right  to  an  express  company's  per- 
formance of  its  contract  to  deliver  intoxicating 
liqaors  C.  O.  D.  is  always  subject  to  the  police 
power  of  the  state.— Dandger  t.  American  Bz- 
press  Co.,  179  S.  W.  797. 
«=>I0  (Ark.)  Under  Kirby's  Dig.  f  64S8,  a  city 
may  impose  a  license  fee  upon  both  wholesale 
and  retail  selling,  although  both  are  conducted 
by  the  same  person  in  the  same  room,  and 
thongh  the  state  and  county  tax  under  sections 
610&-5111  does  not  require  a  wholesale  tax  in 
such  a  case. — Gunther  v.  City  of  Hot  Springs, 
179  S.  W.  505. 

IV.  ucEirsEs  Ain>  taxes! 

4=>46  (Ark.)  Where  the  statute  authorizing 
municipalities  to  license,  tax,  or  suppress  re- 
tailers and  wholesalers  of  liquor  fixes  no  maxi- 
mum fee  which  may  be  charged,  an  ordinance 
fixing  the  license  fee  cannot  be  void  because  the 
amount  is  unreasonable. — Gunther  t.  City  of 
Hot  Springs.  179  S.  W.  505. 


V.  REOVLATIONS. 

I2JA  [New,  voL  20  ^Key-No.  Series] 


The  Webb-Kenyon  Act  prohibits 
the  shipment  of  intoxicating  liquor  into  states 
in  which  its  sale  is  unlawful,  only  when  the 
liquor  is  intended  for  an  unlawful  use. — Com- 
monwealth T.  White,  179  S.  W.  469. 

VI.    OFFENSES. 

«s>l38  (Ey.)  In  spite  of  Ky.  St.  1915,  {  2669 
et  seq.,  one  may  lawfully  have  in  his  possession 
liquor  purchased  where  its  sale  is  lawful. — Com- 
monwealth V.  White,  179  S.  W.  469. 
«=>I4I  (Tex.Cr.App.)  That  defendant  may 
have  been  in  some  other  business  would  not 
prevent  him  from  pursuing  the  occupation  of 
selling  liquor  to  all  who  applied  to  bim.— Bag- 
ley  T.  State,  179  S.  W.  1167. 
«=>I50  (Tex.Cr.App.)  Under  Pen.  Code,  art 
611,  the  offense  denounced  is  the  sale  of  intoxi- 
cants without  a  license,  and  not  engaging  in  the 
business  of  selling  without  a  license.— Winter- 
man  V.  State,  179  S.  W.  704. 

VXn.  CRIISIKAI.  PBOSEOTmOirg. 

«=>223  (Tex.Cr.App.)  On  a  trial  for  selling 
whisky  in  prohibition  territory,  the  time  and 
place  where  the  prosecuting  witness  claimed  to 
nave  bought  the  whisky  from  accused  were  di- 
rectly in  issue  and  properly  shown. — Engman 
V.  State,  179  S.  W.  669. 

^=>224  (Ky.)  The  commerce  clause  of  the  Unit- 
ed States  Constitution  attaches  to  lawful  ship- 
ments of  liquor,  and  courts  will  not  presume, 
in  the  absence  of  proof,  that  a  record  of  inter- 
state liquor  shipments  kept  as  required  by  Ky. 
St.  1915,  f  2569b,  subsec.  3,  contains  a  rec- 
ord of  unlawful  shipments. — Commonwealth  t. 
White,  179  S.  W.  469. 

«s>226  (Tex.Cr.App.)  On  trial  for  selUng  whis- 
ky, state  held  properly  permitted  to  show  lo- 
cation of  building  in  which  accused  had  a  room, 
and  the  furniture  in  such  room  when  a  witness 
was  in  it.— Engman  t.  State,  179  S.  W.  569. 
«=3236  (Tex.Cr.App.)  In  a  prosecution  for  vi- 
olating tne  prohibition  law,  evidence  held  suffi- 
cient to  sustain  a  conviction.— Sloan  v.  State. 
179  S.  W.  111. 

4s»236  (Tex.Cr.App.)  EXridence,  on  a  prosecu- 
tion for  pursuing  the  business  of  selling  intoxi- 
cating liquor  In  prohibition  territory,  held  to 
support  a  conviction,  especially  when  aided  by 
plea  of  guilty.— Luttrell  v.  State,  179  S.  W.  566. 
4=3236  (Tex.Cr.App.)  In  a  prosecution  for  sell- 
ing intoxicating  liquor  without  a  license  in  a 
county  where  prohibition  was  not  in  force,  evi- 


dence held  to  warrant  conviction. — Winterman 
V.  State,  179  S.  W.  704. 

4s»236  (Tax.Cr.App.)  To  warrant  a  convic- 
tion of  pursuing  the  business  of  selling  intox- 
icating liquor  u  local  option  territory,  the 
state  must  prove  at  least  two  sales.- Bnce  v. 
State,  179  s!l  W.  1178. 

Evidence  held  insufficient  to  warrant  a  con- 
viction.—Id. 

4=3238  (Tex.Cr.App.)  In  a  prosecution  for  un- 
lawfully selling  intoxicating  liquor  in  a  prohi- 
bition county,  the  positive  testimony  of  the 
state's  witness  that  defendant  sold  him  intoxi- 
cating liquor  as  charged,  denied  by  defendant, 
made  the  offense  a  question  for  the  jury. — 
Grisbam  t.  State.  179  S.  W.  1186. 

INTOXICATION. 

See  C&rriers,  €=s>284. 

INVESTMENT. 

See  Remainders,  4=>16. 

INVITEES. 

See  NegUgence,  «=»32. 

ISSUES. 

See  Appeal  and  Error,  4=9171-179. 

JEOPARDY. 

See  Oriminal  Law,  <»»170-200. 

JITNEYS. 

See  Carriers,  4=»2,  4;  Constitutional  Law,  ®=> 
207,  208;  Injunction,  €=s»C3;  Licenses,  <8=>7; 
Municipal  Corporations,  ®='121,  697.  703. 

JOHNSON  GRASS. 

See  Agriculture,  4=>8. 

JOINDER. 

See  Indictment  and  Information,  4=»12& 

JOINT  ADVENTURES. 

4=>5  (Ky.)  In  an  action  on  a  contract  for  the 
purchase  and  sale  of  timber  whereby  plaintiff 
was  to  have  half  the  profits  less  purchase  money 
advanced  by  defendants,  the  charge  to  the  jury 
held  good.— Daniel  v.  Daniel,  179  S.  W.  6. 

JOINT  CONTRACTS. 

See  Insurance,  4=>74. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 


Courts,     4=»184; 


JUDGES. 

See      Counties,      4=>190; 
Justices  of  the  Peace. 

m.  RIQHTS.  POWERS,  DUTIES.  AND 
I.IABIUTIES. 

4==>22  (Ky.)  One  is  disqualified  by  interest  to 
vote  as  a  member  of  a  county's  fiscal  court  on  a 
motion  to  fix  salaries,  including  his  own  as 
county  judge.— Hurt  v.  Morgan  County,  179  S. 
W.  K6. 

4=322  CTenn.)  Judge  of  juvenile  court  ap- 
pointed under  Priv.  Laws  1913,  c.  277,  which 
provided  no  salary,  held  entitled  to  salary  cre- 
ated by  Act  of  1915,  under  Const,  art.  6,  i  7.— 
State  V.  Brown,  179  S.  W.  321. 
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JUDGMENT. 

See  Appeal  and  EJror,  ^=3493,  907;  Ctourta, 
<S=>184;   Divorce,  <S=3l52;   Execution. 

Fbr  judgments  in  particulai  actions  or  pro- 
ceedinKs,  see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  E^rror. 

I.  NATUBE  AND  ESSENTXAXiS  XS 
GEITERAI.. 

«=>!  (Tex.Civ.App.)  The  "judgment"  of  a  court 
is  what  the  court  pronounces;  its  "rendition" 
is  the  judicial  act  by  which  the  court  settles  and 
declares  the  decision  of  the  law  upon  the  mat- 
ters at  issue;  and  its  "entry"  is  the  ministeri- 
al act  by  which  the  enduring  evidence  of  the  ju- 
dicial act  is  afforded. — Moore  v.  Toyah  Valley 
Irr.  Co.,  179  &  W.  550. 

«=»l7JKy.)  Under  Civ.  Code  Prac  i  135, 
plaintiff,  whose  petition  in  an  action  to  enforce 
a  vendor's  lien  note  alleged  a  cause  of  action 
on  other  notes  not  then  due,  was  entitled  to  a 
judgment  on  the  notes  maturing  after  the  peti- 
tion was  filed,  without  other  process. — Stone  v. 
Daniels,  179  S.  W.  831. 

IV.  BT  DEFAUI.T. 

(B)  OpealBS  or  Setting;  Aalde  Detonlt. 

4:sl38  (Ky.)  In  action  to  enforce  vendor's  lien 
notes,  answer,  tendered  after  judgment,  filed 
with  motion  to  set  aside  judgment,  setting  up 
deficiency  and  claim  of  set-off,  without  showing 
why  the  deficiency  could  not  have  been  sooner 
discovered,  held  to  show  on  its  face  lack  of  diJU- 
gence.— Stone  v.  Daniels,  179  S.  W.  831. 

VI.   ON  TRIAI.  OF  ISSmBS. 

(A)   Rendition,    Form,    nnd    Reanlaltes    in 
General. 

^}=>I99  (Tex.Civ.App.)  The  court  had  no  pow- 
er to  render  judgment  in  disregard  of  the  jury's 
findings;  its  power  being  limited  to  setting 
aside  the  verdict  and  granting  new  trial. — Post- 
al Telegraph  Cable  Co.  of  Texas  v.  De  Krekko, 
179  S.  W.  525. 

(B)   Farttea. 

^=>240  (Tex.Civ.App.)  Where  the  verdict  found 
a  joint  liability  against  defendants,  there  was 
no  error  in  a  judgment  decreeing  a  joint  and 
several  liability.— San  Antonio  U.  ft  Ct.  By.  Co. 
V.  larbrough,  179  S.  W.  523. 

(O)   Conformity   to   Proeeaa,  Pleadlnsa, 
Proofs,  and  Terdlct   or  nndlnicB. 

«=3256  (Tex.Civ.App.)  Under  Rev.  St.  arts. 
1986,  1990,  1994,  the  court  must  conform  the 
judgment  to  the  special  findings  of  the  jury. — 
McLemore  v.  Biekerstoff,  179  S.  W.  530. 
4s>256  (Tex.Civ.App.)  The  issues  found  by  the 
jury  should  respond  to  the  pleadings,  and  if 
tbey  do  not  the  issues  so  found  should  be  re- 
garded as  immaterial,  and  not  be  considered  in 
rendering  the  judgment. — Morris  v.  McSpadden, 
179  S.  W.  554. 

In  a  suit  for  partnership  accounting,  finding 
as  to  funds  not  divided  by  agreement  held  im- 
material, no  division  by  agreement  having  been 
pleaded,  and  not  to  render  judgment  on  the  oth- 
er findings  erroneous. — Id. 

vni.  AXxamwEurr,  cokbectxon, 

AMD  KBVIBW  UT   SAME 
OOUBT. 

'«=>297  (Tex.Civ.App.)  Court  held  to  have  au- 
thority to  correct  its  minutes  to  make  judgment 
dispose  of  the  rights  of  all  parties,  as  was  done 
by  the  judgment  as  actually  rendered.-- Moore 
V.  Toyah  Valley  Irr.  Co.,  170  S.  W.  550. 
«S3299  (Tex.Clv.App.)  Under  Rev.  St.  1911, 
arts.  2015,  2016,  hvld  that,  where  judgment  as 
-entered  did  not  dispose  of  rights  of  certain  par- 
.ties,  correction  to  conform  to  judgment  render- 


ed could  not  be  made  in  vacation.— Moore  v. 
Toyah  VaUey  Irr.  Co.,  179  S.  W.  550. 

nc.   OFEHIirO  OB   VACATING. 

^9391  (Ark.)  In  order  to  vacate  a  judgnient 
for  fraud  practiced  by  the  successful  party,  it  is 
necessary  that  the  defense  of  the  action  be  suf- 
ficiently alleged  and  that  such  defense  be  ad- 
judged a  valid  one.— Smith  v.  Minter,  179  S.  W. 

X.  EQUITABLE  BEUEF. 

(A)  Natare  of  Remedy  and  Gronnde. 

®=>4I6  (Ky.)  That  a  note  was  not  assigned  in 
writing  by  the  payee  does  not  render  void  the 
default  judgment  obtained  thereon  by  another, 
so  as  to  authorize  enjoining  its  collectioB.— 
Ross  T.  Ross,  179  S.  W.  454. 

(B)  Jnrladietion  and  Proeeedinsa. 

*=>46 1  (Ky.)  Evidence  in  a  suit  to  have  a  judg- 
ment for  sale  by  way  of  partition  set  aside  for 
fraud  in  procuring  it  held  to  show  no  fraud, 
but  abandonment  of  an  agreement  for  division 
through  disinterested  persona.— Jordan  ▼.  Crom- 
well, 170  S.  W.  407. 

Xm.   KEBOEB  AND  BAB  OF  GAUSES 

OF  ACTION  AND  DEFENSES. 

(A)  Jadvmenta   Operative   aa  Bar. 

^saS40  (Mo.App.)  Where  two  actions  present 
the  same  parties  or  their  privies,  the  same  sub- 
ject-matter, and  the  same  claim  or  demand,  a 
judgment  in  the  first  action,  if  rendered  on  the 
merits,  constitutes  an  absolute  bar  to  a  second 
action. — Dandger  v.  American  Express  Co.,  179 
S.  W.  806. 

€=3559  (Ky.)  That  plaintiff,  in  a  suit  on  a 
fire  policy,  has  been  convicted  of  arson  in  set- 
ting fire  to  the  insured  building,  is  not  a  bar  to 
his  recovery.— Liverpool  &  London  &  Ulobe 
Ins.  Co.  V.  Wright,  179  S.  W.  49. 
®=>570  (Mo.App.)  Where  demurrer  to  the  evi- 
dence was  sustained  and  an  involuntary  non- 
suit taken  which  the  court  refused  to  set  aside. 
i'udgment  held  not  to  bar  a  new  action  under 
tev.  St  1909,  {  1900.— Woods  v.  Missouri  Pac 
Ry.  Co.,  179  S.  W.  727. 

(B)   Cansea  of  Action  and  Defenaea  Mers- 
ed.  Barred,  or  Concluded. 

€^592  (Mo.App.)  Where  a  demand  arises  out 
of  separate  and  distinct  causes  of  action,  the 
rule  uitainst  splitting  causes  of  acticMi  obviously 
docs  not  apply;  and,  where  the  respective  de- 
mands grow  out  of  independent  acts,  contracts, 
or  transactions,  they  cannot  be  treated  as  parts 
of  a  single  cause. — Danciger  v.  American  Ex- 
press Co.,  179  S.  W.  806. 

€=3597  (Mo.App.)  .Shipper's  recovery  against 
express  company  for  conversion  of  number  of 
shipments  of  intoxicating  liquors  held  not  a  bar 
to  a  subsequent  action  for  the  conversion  of 
other  shipments  made  under  separate  contracts. 
—Danciger  v.  American  Express  Co.,  170  S.  W. 
806. 

XV.   I.IEN. 

€=»769  (Tex.Civ.App.)  Indexing  of  an  abstract 
of  a  judgment  duly  recorded  is,  under  Vernon's 
Sayles'  .\nn.  Civ.  St  1914,  arte.  5614-5616,  in- 
dispensable to  the  creation  of  a  lien. — Whitaker 
V.  Hill,  179  S.  W.  KJO. 

€=3788  (Tex.Civ.App.)  Judgment  creditor  ma>'. 
notwithstanding  unrecorded  deed,  ac<]uire  a  lien 
by  comi)ljing  with  Vernon's  Sayles'  Ann.  Civ. 
St  1«14.  arts.  5614-5616,  or  by  levy  of  exe- 
cution without  notice  under  articles  6827,  6S2S. 
of  a  third  person's  ownership,  aud  under  arti- 
cle 6824,  subject  the  land  to  his  judgment— 
Whitaker  v.  Hill,  170  S.  W.  539. 

XVII.  FOBEION   JTIDOMENTS. 

€=3822  (Ark.)  Former  judgment  in  another 
state,    dismissing    suit    to   set    aside   deed   on 
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KTonnd  of  grantor'B  Incompetency  and  grantee's 
undue  influence,  hel4  res  judicata  in  a  subse- 
quent suit  l>etween  the  same  parties  involving 
the  same  issues. — Fromtiolz  v.  McGabey,  179  S. 
W.  300. 

Pleadings  and  orders  in  suit  in  another  state 
held  sufficient  to  sustain  a  plea  of  res  judicata. 
—Id. 

«=9822  (Tex.Civ.App.)  Fnder  C!onst.  V.  S.  art. 
4,  S  1,  judgment  of  Wisconsin  court  having 
jurisdiction  of  subject-matter  and  parties  held 
entitled  to  same  force  and  effect  in  Texas  as  in 
Wisconsin. — American  Express  Co.  v.  North  Ft. 
Worth  Undertaking  Co.,  179  S.  W.  908. 

XXI.  ACTIOKS  ON  JXIBOMENT8. 

(B)   Forelsm   JndBineitta. 

«ss944  (Tex.Civ.App.)  Evidence  held  to  show 
that  Wisconsin  judgment  against  plaintiffs,  in 
action  in  which  defendant  was  sued  as  gar- 
nishee, was  valid,  though  plaintiffs  were  sued 
in  their  firm  name. — American  Express  Co.  v. 
North  Ft  Worth  Undertaking  Co.,  179  S.  W. 
908. 

XXn.  PLEADING  AND  EVIDENCE  OF 

JVDOMENT  AS  ESTOPFEI.  OR 

DEFENSE. 

«s>95l  (Tez.dv.App.)  In  snlt  to  foreclose  a 
vendor's  lien,  where  the  only  objection  to  the 
original  judgment  of  partition,  admitted  in  evi- 
dence to  show  that  title  to  the  purchase  notes 
was  vested  in  plaintiff's  wards,  was  that  such 
judgment  affected  title  to  land  and  bad  never 
been  recorded,  its  admission  was  proper. — Stew- 
art T.  Thomas,  179  S.  W.  886. 

JUDICIAL  ADMISSIONSw 

Bee  Evidence,  4=9211. 

JUDICIAL  NOTICE. 

.See  Evidence,  <S=»5,  32. 

JUDICIAL  POWER. 

See  Constitntional  Law,  ^=368. 

JUDICIAL  SALES. 

See  Appeal  and  £}rror,  ®=>708;    Qnardian  and 
Ward,  €=»77-107;    Remainders. 

4=»3I  (Ky.)  Though  written  exceptions  to  judi- 
cial sale  were  not  traversed  in  writing,  they 
are  not  admitted,  and  the  exceptor  is  not  en- 
titled to  have  them  sustained  for  that  reason. 
—Graves'  Committee  v.  Lyons,  179  S.  W.  413. 

€=335  fKy.)  A  judicial  sale  should  not  be  set 
amde  except  for  cause  interfering  with  bringing 
the  reasonable  value  of  the  property  sold,  the 
court  taking  into  consideration  the  rights  of  all. 
— Bethurum  v.  Baker,  179  S.  W.  436. 


JURISDICTION. 

See  Courts;   Justices  of  the  Peace,  4=>5S. 

JURY. 

See  Appeal  and  Error,  €=3685,  622;  Criminal 
Law,  «=3l85,  854,  866,  925.  928,  114.S; 
Equity,  <8=377-385;  New  Trial,  <S=>4i); 
Trial,  «=>370-374. 

II.  BIGHT  TO   TRIAI.  BT  JURY. 

«E9lO  (Ky.)  The  constitntional  right  of  jury 
trial  exists  only  where  by  the  common  law  a 
jury  trial  was  customarily  had,  and  the  right  to 
trial  by  jury  means  a  trial  according  to  the 
course  of  the  common  law. — Stearns  Coal  & 
Lumber  Co.  v.  Commonwealth,  179  S.  W.  1080. 


«=»I3  (Ky.)  Where  a  distinct  legal  issue  ia 
made  in  an  equitable  action,  either  party  may 
have  such  issue  decided  by  a  jury.— Procter  v. 
Tubb,  179  S.  W.  620. 

€=s>l3  (Ky.)  In  owner's  action  against  a  con- 
tractor to  remodel  a  house,  to  cancel  a  lien, 
such  owner  claiming  damages  by  defective  re- 
construction, the  contractor  had  the  right  to  a 
jury  trial  as  to  whether  there  was  anything 
due  him.-Scott  v.  Kirtley,  179  S.  W.  825. 
<S=3l4  (Mo.App.)  Petition,  seeking  a  disaffirm- 
ance of  contract  entered  into  during  minority 
and  the  return  of  the  consideration  paid,  held 
to  show  a  case  of  equitable  jurisdiction,  not 
interfered  with  bv  Rev.  St.  1909,  S  2786,  re- 
lating to  the  ratification  of  minors'  contracts.— 
Moser  v.  Renner,  179  S.  W.  970. 
€=92S  (Ky.)  The  right  to  a  jury  trial  as  to  legal 
issues  in  an  equitable  action  depends  upon 
whether  application  ia  seasonably  made. — ^Proc- 
ter V.  Tubb,  179  S.  W.  620. 

The  application  for  the  submission  of  legal  is- 
sues to  a  jury  in  an  equitable  action  must  be 
made  when  the  answer  is  filed,  or  within  a  rea- 
sonable time. — Id. 

What  is  a  reasonable  time  for  a  party  to  an 
equitable  action  to  apply  for  a  jury  trial  as  to 
legal  issues  is  a  matter  within  the  sound  discre- 
tion of  the  trial  court.— Id. 

Where  defendant  in  equity  suit  waited  several 
months,  after  filing  answer  and  until  after  the 
case  had  been  referred  on  his  motion,  application 
for  a  jury  trial  as  to  the  legal  issues  was  too 
late.— Id. 


rv.  SUMMONING.  ATTENDANCE.  DIS- 
CHARGE. AND  COMPEN- 
SATION. 

«s>75  (Ky.)  Under  Ky.  St  i  2281,  trial  courts 
are  without  authority  to  discharge  a  second 
jury  impaneled  after  the  discharge  of  the  regu- 
lar first  panel  after  a  week's  service,  to  im- 
panel a  third  jury  for  the  succeeding  week,  and 
to  continue  the  practice  for  the  term. — Imperial 
Jellico  Coal  Co.  v.  Fox,  179  S.  W.  1032. 


V.  COMPETENCT  OF  JURORS,  CHAI- 
I.ENOES,   AND   OBJECTIONS. 

€=397  (Mo.App.)  In  suit  for  death  of  two  year 
old  girl,  overrming  defendant's  challenge  for 
cause  to  a  juror  who  stated  that  if  the  evi- 
dence were  evenly  balanced  his  sympntlilea 
would  probably  intluenee  him  in  favor  of  plain- 
tiff, unless  otherwise  instructed,  held  proper. — 
Albert  v.  St  Louis  Electric  Terminal  By.  Co., 
179  S.  W.  955. 

®=s>99  (Ark.)  Opinion  formed  and  expressed  as 
to  guilt  of  defendant  held  not  to  disqualify 
juror  to  sit  in  subsequent  trial  of  defendant's 
sanity  at  the  time  of  trial  for  the  crime. — 
Dewein  v.  State,  179  S.  W.  346. 

€=>  1 03  (Ark.)  A  juror  is  not  disqualified  be- 
cause persons  had  detailed  to  him  the  facts  as 
testified  to  in  the  justice  court,  and  thought 
he  had  formed  an  ojnnion  therefrom,  where  he 
says  he  can  and  will  disregard  all  this  and 
fairly  try  defendant  on  the  evidence. — ^l^sdale  v. 
SUte,  179  S.  W.  650. 


VI.  IMPANEXINO  FOR  TRIAL  AND 
OATH. 

€=>I46  (Tex.Cr.App.)  Where  veniremen  failed 
to  appear  and  answer  as  their  names  were  call- 
ed in  impaneling  the  jury,  but  were  later  called 
and  examined,  and  the  defendant  exhausted 
only  12  of  his  15  peremptory  challenges,  there 
is  no  error  in  proceeding  with  the  trial.— Thomp- 
son V.  State,  179  S.  W.  561. 
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JUSTICES  OF  THE  PEACE. 

See  Constitutional  Lew,  «s»102> 

in.  oivhi  juiubdictton  and  au- 

THOBITT. 

4=358  (Mo.App.)  Tlie  jurisdiction  of  a  justice 
of  the  peace  muBt  appear  affirmatiyely  from 
the  record.— Graves  v.  Metropolitan  Life  In*. 
Co.,  179  S.  W.  947. 

TV.   FROOED1TRE  IN  OIVH.  OASES. 

9s»80  (Tenn.)  In  a  suit  against  a  railroad  for 
personal  injury  on  or  near  its  tracks,  begun  be- 
fore a  justice  of  the  peace,  the  warrant  must 
Bu£Scientl;  advise  the  defendant  of  the  nature 
of  the  suit. — Whittalcer  v.  Louisville  &  N.  B. 
Co..  179  S.  W.  140. 

«=»98  (Mo.App.)  Under  Bst.  St.  1909,  §8  741.*? 
7414,  in  action  before  justice  of  the  peace  on 
insurance  policy,  where  no  affidavit  as  to  its 
destruction  was  filed,  held  that  there  could  be 
no  recovery. — Graves  v.  Metropolitan  Life  Ins. 
Co.,  179  S.  W.  947. 

4:»II9  (Mo.App.)  Judgments  of  a  justice  of 
the  peace  as  entered  speak  for  themselves  and 
import  verity.— State  ex  rel.  Gardiner  v.  Wur- 
deman,  179  S.  W.  964. 

<Ss>l26  (Mo.App.)  Under  Const,  art.  4,  8  23, 
and  Bev.  St  1909,  |§  3956.  752S,  circuit  court 
held  not  empowered  to  order  a  justice  of  the 
peace  to  make  a  correction  or  amendment  of 
his  i>redecea8or's  entries  of  judgment,  not  con- 
forming to  the  judgment  as  rendered  or  to  the 
so-called  transcript  thereof.^State  ex  rel.  Gard- 
iner v.  Wurdeman,  179  S.  W.  964. 

To  insert  in  the  judgment  of  a  justice  of  the 
peace  an  amount  in  dollars  and  cents  in  place 
of  the  blank  left  therein  would  be  to  amend  or 
correct  the  judgment.— Id. 
€=>I33  (Ark.)  Return  indorsed  on  execution  is- 
sued by  justice  and  subsequently  found  among 
bis  official  papers  held  sufficiently  to  show  that 
it  was    returned   by   the   constable  within   the 

Srescribed   30    days   after    issuance. — Peery   ▼• 
lauldin,  179  S.  W.  652. 

V.  REVIEW   OF  PR0CEEDIN08. 

(A)  Appeal  and  Error. 

4=3 14 1  (Mo.App.)  Where  a  justice  of  the  peace 
had  no  jurisdiction,  the  circuit  court  bad  no  ju- 
risdiction on  appeal,  as  its  jurisdiction  is  deriva- 
tive.— Graves  r.  Metropolitan  Life  Ins.  Co.,  179 
S.  W.  947. 

JUVENILE  COURTS. 

See  Counties,  «=»190;    Judges,  «=>22. 

LANDLORD  AND  TENANT. 

See  Animals,  «=326;  Ldfe  Estates,  <S=325; 
Principal  and  Agent,  4=3lOO,  166;  Tenancy 
In  Common,  4=349. 

rV.  TERMS  FOR  YEARS. 

(B)   Asulvnmot,  SnblettlUK,  and  Hort- 
Knxe. 

4=380  (Tex.Civ.App.)  Sublessee,  occupying  for 
more  than  a  month,  could  not  limit  its  occu- 
pancy to  four  months;  the  contract  giving  it 
an  option  to  hold  for  a  month  or  for  one  year. — 
Postal  Telegraph  Cable  Co.  of  Texas  t.  De 
Krekko,  179  S.  W.  525. 

Vn.  PREMISES.  ANB  ENJOYMENT 
AND  USE  THEREOF. 

(B)   Possesalon,  E3nJoyment,  and  l*e. 

4=3)29  (Ky.)  Ordinarily,  where  a  lessor  refus- 
es to  comply  with  the  terms  of  a  lease,  the 
measure  of  damages  is  the  difference  between 
the  agreed  rent  and  the  rental  value  of  the 
premises.— Geary  v.  Taylor,  179  S.  W.  426. 
Where  lease  was  subject  to  termination  upon 


sale  of  land,  damages  for  failure  to  deliver  pos- 
session hrid  limited  to  difference  between  agreed 
rent  and  rental  value  up  to  time  judicial  sale 
was  confirmed.— Id. 

Lessee,  suing  for  failure  to  deliver  possession, 
held  entitled  to  show  value  of  land  for  pastar- 
age  purposes,  but  not  to  show  probable  profits. 
— Id. 

Vm.  RENT  AND  ADVANCEA 
(B)   Aetlons. 

4=>23l  fTex.ClT.App.)  In  action  for  rent,  evi- 
dence held  to  show  that  defendant  made  a  con- 
tract to  subrent  for  a  month,  with  option  to 
extend  the  contract  to  cover  term  of  plaintilT* 
lease.— Postal  Telegraph  Cable  Co.  of  Texas  v. 
De  Krekko,  179  8.  W.  525. 

IX.  RE-ENTRY    AND    RECOVERY   OF 
POSSESSION  BY  I.ANDI.ORD. 

4=>29l  (Mo.App.)  In  a  suit  in  onlawful  de- 
tainer, question  whether  the  premises  occupied 
by  defendant  were  verbally  rented  to  him  by 
plaintiffs'  predecessor,  or  by  the  letter's  lessee, 
held  for  the  jury  under  the  evidence. — McCrack- 
en  T.  Schuster,  179  S.  W,  787. 


See  Public  Lands. 


LANDS. 
LAPSE. 


See  Wills,  4=3776. 

LARCENY. 

See  Criminal  Law,  4=»200,  508,  611,  722,  814, 
829,  866,  1213;  E)mbezzlement;  E^lse  Pre- 
tenses: Indictment  and  Information,  4=3l28; 
Statutes,  ®=3ll& 

I.  OFFENSES   AND   RESPONSIBIUTY 
THEREFOR. 

4=327  (Tex.Cr.App.)  A  person  not  connected 
with  the  original  taking  of  property  is  not  guilty 
of  theft,  even  though  he  received  the  stolen 
property  knowine  it  to  have  been  stolen. — Whit- 
field T.  State,  179  S.  W.  558. 

n.  PROSECUTION  AND  PUNISH* 

MENT. 

<A)  Indictment  and   IntorniatlAa. 

4=340  (Tex.Cr.App.)  Under  a  complaint  alleg- 
ing defendant's  theft  of  500  asperine  tablets,  it 
was  not  incumbent  on  the  state  to  prove  that 
the  bottle  contained  500  tablets  and  no  less.— 
Rice  V.  State,  179  S.  W.  876. 

(B)  Bvldenee. 

4=>45  (Tex.Cr.App.)  On  a  trial  for  larceny,  tes- 
timony of  a  conversation  with  accused  and  a 
third  person  held  properly  admitted  on  issue  of 
identity  of  property  stolen.- Park  y.  State,  179 
S.  W.  1152. 

4=355  (Tex.Cr.App.)  Eividence  held  insufficient 
to  show  that  defendants,  who  participated  in 
the  butchering  of  the  animal  and  the  carrying 
away  of  the  meat,  were  guilty  of  stealing  it— 
Ileyna  v.  State,  179  S.  W.  568. 
4=355  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  theft.— Park  ▼.  Stote,  179  S.  W. 
1152. 

4=965  (Ark.)  Evidence  in  a  prosecution  for 
grand  larceny  held  sufficient  to  sustain  a  con- 
viction.—Anderson  T.  State,  179  S.  W.  158. 
4=365  (Ark.)  Unexplained  possession  of  a  por- 
tion of  property  recently  stolen  may  be  consid- 
ered in  corroboration  of  testimony  of  accom- 
plices in  a  prosecution  for  grand  larceny,  al- 
though the  value  of  the  property  so  found  does 
not  exceed  $10.— White  r.  State,  179  S.  W.  160. 

(O)  Trial  and   Review. 

4=370  (Tex.Cr.App.)  Instruction  on  cattle  theft 
to  acquit  defendant  if  he  received  the  cow  in 
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trade  or  sale,  or  npon  reasonable  doubt  thereof, 
Aeld  not  objectionable  for  failure  to  define  com- 
pleted theft,  and  to  charge  that  defendant  muat 
have  participated  in  acta  constituting  offense. — 
McAninch  v.  State,  179  S.  W.  719. 

In  prosecution  for  cattle  theft,  a  charge  to 
acquit  nnless  defendant  was  connected  with  the 
«riKinal  taking  held  not  insufficient  for  failure 
to  instruct  that  defendant  must  be  acquitted  if 
he  was  the  receiver  of  stolen  cow. — ^Id. 
^=977  (Tex.  Cr.  App.)  Instruction  pertinently 
applying  the  law  to  the  identical  explanation  of 
his  possession  of  stolen  property  given  bf  ac- 
cused held  the  safest  and  best  inatructiMi. — 
Whitfield  V.  State,  179  S.  W.  558. 

LAST  CLEAR  CHANCE. 

See    Negligence,    ®=>83;     Railroads,    «=9370, 
390;   Street  Railroads,  «=3lOS. 

LAW  OF  THE  CASE. 

See  Appeal  and  Mirror,  «=»1099,  119R, 

LEASE. 

8ee  Landlord  and  Tenant ;  Principal  and  Agent, 
«s>100,  166. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  «=990,  46,  60,  6S. 

LETTERS. 

See  Criminal  Law,  <8=»39& 

LEVEES. 

See  Statutes,  «s»225%. 

«s>34  (Ark.)  Under  Acta  1909,  p.  724,  i  5,  re- 
lating to  issue  of  interest-bearing  certificates  in 
emergency,  act  of  board  of  directors  of  levee 
district  in  declaring  existence  of  an  extraor- 
dinary emergency,  not  arbitrary,  capricious,  or 
fraudulent,  cannot  be  challenged. — Board  of  Di- 
rectors of  St.  Francis  Levee  Dist  v.  Williford, 
179  S.  W.  665. 

Under  Acts  1909,  p.  724,  §  6,  and  Acts  1909, 
p.  717,  the  amount  of  interest-bearing  certifi- 
cates which  the  board  of  directors  of  the  St. 
Francis  levee  district  may  issue  in  extraoi^ 
-dinary  emergencies  is  strictly  limited  to  an  ag- 
«regate  of  $21,000.— Id. 

LIBEL  AND  SLANDER. 

See  Trial.  <S=>2. 

I.   WORDS   AHS    ACTS   ACTIONABI.Z!, 
AND  I.IABII.ITT  THEREFOR. 

€=>7  (Ky.)  Letters  from  gas  company  to  its 
patrons  who  had  paid  their  bills  through  plain- 
tiff, stating  that  their  bills  were  unpaid,  held 
not  libelous  as  charging  plaintiff  with  embez- 
zling the  money  so  paid. — Louisville  Gas  & 
Electric  Ca  v.  Wulf,  179  S.  W.  232. 
®=»7  (Ky.)  The  word  "rob"  may  be  used  to 
import  a  felony,  or  colloquially,  and  in  the  lat- 
ter sense  it  Is  not  actionable  per  se. — Deitch- 
man  v.  Bowles,  179  S.  W.  249. 

XH.  XDSTIFICATION  AND  MITTGA. 
TION. 

^=>62  (Ky.)  Belief  that  plaintiff  was  person  ac- 
cused of  crime  held  not  to  rebut  the  presump- 
tion of  malice  raised  by  publication  of  matter 
libelous  per  se.— Reid  v.  Nichols,  179  S.  W.  440. 
^=963  (Ky.)  In  an  action  for  slander,  defend- 
ant is  entitled  to  show,  in  mitigation,  that  the 
language  was  used  in  the  heat  of  a  political 
campaign  and  in  retaliation  for  charges  made 
by  plaintiff.— Deitcbman  v.  Bowles,  179  S.  W. 
249. 


IV.  AOTIOHS. 

(B)  Parties,  Prelfmfnarr  Proeeedlasa, 
and  Pleading. 

4=»I00  (Ky.)  In  an  action  for  slander,  plain- 
tiff may  show,  in  aggravation  of  damages,  that 
he  is  of  good  character  and  reputation,  tbough 
justification  is  not  pleaded. — Deitchman  v. 
Bowles,  179  S.  W.  249. 

(C)  ES-ridenee. 

<S=i>l04  (Ky.)  Ky.  St  1915.  |  2438b,  prescrib- 
ing effect  of  retraction  in  libel  cases,  held  to 
confer  no  right  on  plaintiff  to  prove  failure  to 
retract,  but  only  on  defendant  to  prove  retrac- 
tion for  purpose  of  defeating  punitive  damages. 
—Reid  V.  Nichols,  179  8.  W.  440. 

(D)  Damasea. 

«=»I20  (Ky.)  Charge  libelous  per  se  held  to 
raise  presumption  of  malice,  authorizing  puni- 
tive damages,  until  rebutted  by  proof  of  con- 
trary motive  or  truth  of  charge. — ^Reid  v.  Nich- 
ols, 179  S.  W.  440. 

(B)   Trial,  Judsmemt,  aad  Review. 

®=»I23  ^y.)  Where  the  language  of  letters  is 
apparently  innocent  on  its  face,  the  question 
wnether,  under  the  facts  disclosed  by  the  in- 
ducement and  colloquium,  it  is  fairly  susceptible 
of  the  defamatory  meaning  sought  to  be  im- 
pressed by  the  innuendo  is  one  of  law. — Louis- 
ville Gas  &  Electric  Co.  v.  Wulf,  179  8.  W. 
232. 

^=>I23  (Ky.)  It  was  a  question  for  the  jury, 
in  an  action  for  slander,  whether  the  word 
"rob"  was  used  in  its  ooUpquial  or  technical 
sense. — Deitchman  v.  Bowles.  179  S.  W.  249. 

Failure  to  define  "robbery"  after  an  instruc- 
tion in  an  action  for  slander  that,  if  the  defend- 
ant meant  the  plaintiff  had  committed  the  crime 
of  robbery,  the  verdict  should  t>e  for  plaintiff, 
was  error. — Id. 

VI.   ORIMINAI.  RESPON8IBII.ITT. 

(A)    Offensea. 
®=3l44  (Tex.Cr.App.)  Repetition  of  slander  by 
originator  at  request  of  party   slandered  with 
assertion  of  truth  is  slander. — Robison  v.  State, 
179  S.  W.  1157. 

^=»I48  (Tex.Or.App.)  Slanderous  statement 
made  and  s^om  to  before  a  justice  at  request 
of  brother  of  the  slandered  girl,  held  not  a  privi- 
leged communication. — Robison  ▼.  State,  179  8. 
W.  1157. 

Malice  by  person  publishing  slander  held  to 
destroy  bis  privilege. — Id. 

(B)   ProaecntloB  aad   Panlahment. 

®=»I52  (Tex.Cr.App.)  An  information  for  slan- 
der, stating  what  the  accused  said  "in  sub- 
stance and  effect"  and  using  the  third  person, 
held  not  defective  as  not  setting  forth  substan- 
tially the  language  used,  in  view  of  Pen.  Code, 
art.  10.  and  Code  Cr.  Proc.  arte.  452,  453,  460, 
and  25,  relating  to  sufficiency  of  indictments 
generally.— Martin  v.  State,  179  S.  W.  121. 
@=>I56  (Tex.Cr.App.)  In  a  prosecution  for 
slander,  evidence  held  to  show  that  the  slander 
was  uttered  maliciously. — Robison  v.  State,  179 
S.  W.  1157. 

Malice  by  person  publishing  slander  may  be 
shown  by  style  and  tone  of  statement,  or  that 
it  was  made  without  careful  and  diligent  inquiry 
as  to  truth.- Id. 

LICENSES. 

See  Intoxicating  Liquors,  ®=>46;    Negligence, 
iS=932;   Patents,  «s»211. 

I.   FOR  OOCUPATIONB  AND  PRIVI- 
liEOES. 

®=»l  (Tex.Civ.App.)  Annual  license  fee  for 
privilege  of  operating  motor  bus  in  streets  of  a 
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city  held  a  charge  based  upon  the  cost  of  regula- 
tion, and  not  a  tax.— Booth  t.  City  of  Dallas,  170 
S.  W.  301. 

<S=95'/2  (Tex.Civ_A^pp.)  City  of  Dallas,  under  Its 
charter,  held  to  have  the  right  to  fix  an  annual 
liconse  of  $75  for  privilege  of  operating  a  motor 
bus  over  Its  streets. — ^Booth  r.  City  of  Dallas, 
179  S.  W.  301. 

^=>7  (Tex.Cr.App.)  An  ordinance  prescribing  a 
license  fee  of  $50  for  each  jitney  with  a  seating 
capacity  of  Qve  or  less  held  not  objectionable  as 
a  tax  for  revenue  for  city  purposes,  instead  of  a 
police  regulation.— Ex  parte  Bogle,  179  S.  W. 
1193. 

9s»7  (Tex.Civ.App.)  Ordinance  Imposing  an- 
nual fee  of  $75  for  privilege  of  operating  motor 
bus,  in  comparison  with  ordinance  licensing  and 
regulating  rent  cars,  held  not  discriminatory, 
since  they  were  engaged  in  different  classes  of 
street  traffic— Booth  t.  City  of  Dallas,  179  S. 
W.  301. 

That  an  ordinance  requiring  procurement  of  a 
license  as  a  condition  to  the  nght  to  operate  a 
jitney  gave  the  city  authorities  discretionary 
power  to  grant  or  refuse  a  license  did  not  render 
It  void.— Id. 

€s»l4  (Ark.)  An  ordinance  requiring  a  license 
"for  transportation  within  city  limits"  held  not 
to  apply  to  transportation  from  points  within 
the  city  to  points  outside,  and  vice  versa  .^Mc- 
Donald v.  City  of  Paragould,  179  8.  W.  335. 
€=>I5  (Tenn.)  One  who  merely  displays  sam- 
ples and  takes  orders,  which  he  forwards  to  his 
employer  for  approval,  collecting  no  money  and 
delivering  no  goods,  is  a  mere  solicitor,  and  not 
liable  for  a  merchant's  license  fee. — Liowenthal 
V.  Underdown,  17»  S.  W.  129. 
«S929  (Tex.Civ.App.)  A  dty,  authorized  to  en- 
act ordinance  for  licensing  and  regulating  motor 
busses,  held  authorized  to  make  an  additional 
charge  of  $1  for  a  new  certificate,  for  a  change 
of  route,  or  for  an  increase  in  the  seating  capac- 
ity.—Booth  V.  City  of  Dallas,  179  S.  W.  301. 
®=>39  (Tex.Civ.App.)  Damages  sustained  from 
defendant's  failure  to  furnish  electric  current 
for  theater  building  before  plaintiff  commenced 
business  held  recoverable,  although  be  did  not 
then  have  license  for  such  business. — City  of 
Brownsville  v.  Tumlinson,  179  S.  W.  1107. 

II.  IN  BESFECT   OF   REAI.  PROP- 
EBTT. 

€=>S8  (Ky.)  Where  defendant  granted  plaintiff 
license  to  use  a  way  over  its  land  with  the  ex- 
press condition  that  it  might  be  revoked  at 
pleasure,  plaintiff's  construction  of  a  permanent 
way  will  not  estop  defendant  from  revoking  the 
license. — Kentucky  Distilleries  &  Warehouse  Co. 
v.  Warwick  Co.,  170  S.  W.  611. 

LIENS. 

See  Animals,  ^=326 ;  Attorney  and  Client,  ^=s> 
17:i,  ISO:  Judgment,  <&=»709,  788;  Mechan- 
ics' Liens  ;  Sales.  €=»312 ;  Vendor  and  Pur- 
chaser, 4=9253-290. 

LIFE  ESTATES. 

See  Deeds,  «=3l29. 

^=»I7  (Ky.)  A  life  tenant  is  not  bound  to  make 
any  permanent  improvements  on  the  estate,  and 
if  he  makes  them  it  will  be  presumed  that  they 
are  for  his  own  benefit,  and  he  cannot  recover 
anything  therefor  from  the  remaindermen  or 
reversioners. — Neel's  Ei'r  v.  Noland's  Heirs,  179 
S.  W.  430. 

^=>23  (Ky.)  In  absence  of  evidence,  no  pre- 
sumption would  be  indulged  that  money  from 
wife's  sale  of  her  separate  realty,  with  the  hus- 
band's consent,  was  received  or  spent  by  her, 
or  was  reinvested  under  the  terms  of  her  deed. 
—Neel's  Ex'r  v.  Xoland's  Heirs,  179  S.  W.  4;{0. 
Under  the  terms  of  her  deed,  wife's  expendi- 
ture of  the  amount,  received  from  a  sale  of  part 


of  the  land,  after  her  husband's  death,  in  mak- 
ing permanent  improvements  on  a  farm,  to  that 
extent  satisfied  the  requirement  aa  to  reinvest- 
ment.— Id. 

iS=325  (Tenn.)  Under  Shannon's  Code,  f  41Si. 
a  life  tenant  cannot  create  a  lease  which  will 
extend  beyond  his  holding;  the  remainderman 
having  the  right  to  ratify  or  reject  the  lease- 
Turner  V.  Turner,  179  S.  W.  132. 

Where,  after  the  death  of  a  life  tenant,  the 
remainderman  sought  to  recover  possession  of 
the  land  and  compensation  from  lessees  for  use, 
there  was  no  ratification  of  the  lease,  within 
Shannon's  C!ode,  §  4184,  authorizing  an  appor- 
tionment of  rent. — Id. 

Where  a  life  tenant  dies,  and  the  remain- 
derman does  not  afiirm  a  lease  contract,  the 
life  tenant's  lessee  may  collect  the  emblements 
without  payment  of  any  compensation. — Id. 

LIFE  INSURANCE. 

See  Inonrance,  ^=s>515. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Criminal  Law,  ^=> 
147 ;  Insurance,  4s»622 ;  Reformation  of  In- 
struments, 9=>32;   Taxation,  ®=>805. 

I.   STATUTES  OF  XiIMITATIOlf. 

(B)  IilmltAtioaa   Applicable  to   PartlcBlBv 
Aetlona. 

©=>37  (Tex.Civ.App.)  Action  to  recover  money 
liaid  under  mistake  of  fact  held  not  barred  by 
the  two-year  statute  of  limitationB.— Lindsay  v. 
Vogelsang,  170  S.  W.  58. 

n.   COMPUTATION  OF  PERIOD  OF 
UMITATION. 

(A)  Aeemal  of  RtKht  of  AotioB  or  De- 
tease. 

®=»46  (Mo.AppO  The  statute  of  limitations  be- 
gan to  run  on  a  guaranty  of  a  bond  secured  by 
a  corporate  mortgage  incorporating  in  the  bond 
the  provision  of  the  mortgage  that  the  debt 
should  mature  in  case  of  default  in  interest  at 
the  option  of  the  trustee  when  the  trustee  ex- 
crci.sed  such  option  irrespective  of  the  due  date 
of  the  bond. — Brinsmade  v.  Johnson,  170  S.  W. 
067. 

The  statute  of  limitations  began  to  run  on 
such  guaranty  by  virtue  of  a  provision  in  the 
mortgage  that  the  debt  should  mature  in  case 
of  sale  by  the  trustee  when  such  sale  to<A  place. 
—Id. 

®=>55  (Tenn.)  Where  a  railroad  overflows 
lands  through  negligence  in  allowing  ditrh  to 
fill  u]),  the  overflow  depositing  gravel  and  cin- 
ders, it  constitutes  recurrent  or  continuing  dam- 
tLgca  under  which  a  distinct  right  of  action 
arises  with  each  wrongful  act. — Cincinnati,  N. 
O.  &  T.  P.  Ky.  Co.  V.  Koddy,  179  S.  W.  143. 

Damages  recoverable  for  overflowing  lands 
through  filling  up  of  railroad  ditch  held  only 
such  as  accrued  within  the  period  of  the  stat- 
ute of  limitations,  based  on  the  condition  of  the 
land  at  the  beginning  of  such  period. — Id. 

(H)   Commenoemelit  of  Actios  or  Other 
ProceedlBV. 

<&=.I2I  (Ky.)  Under  Civ.  Code  Prae.  i  134,  a 
petition  in  an  action  against  a  corporation  may 
be  amended  by  inserting  the  correct  name  of 
the  corporation,  where  the  name  as  given  wu 
incorrect  and  service  of  summons  on  such  peti- 
tion will  toll  limitations.— Imperial  Jellico  Coal 
Co.  V.  Neff,  179  S.  W.  829. 
$=3 1 24  (Ky.)  Where  a  widow's  action  for  the 
wrongful  death  of  her  husband,  brought  under 
Ky.  (it.  §  4,  had  been  begun  within  a  year  from 
his  death,  an  application  of  his  infant  children 
to  come  into  the  case  as  parties  plaintiff  was 
not  barred  by  the  one-year  statute  of  limita- 
tions, though  not  made  until  after  one  year. — 
Archer  v.  Bowling.  170  S.  W.  J(i.  , 
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^9130  rrenn.)  Under  federal  Bmployers'  Li- 
ability Act,  the  limitation  of  two  years  is  a 
limitation  of  the  right  to  sue  at  all,  go  that 
Shannon's  Code,  J  4446,  relating  to  commence- 
ment of  new  action,  would  not  apply,  and  plain- 
tiff coald  not  maintain  a  suit  brought  within 
two  years,  within  one  year  after  his  voluntary 
dismissal.— Vaught  v.  Virginia  &  S.  W.  K.  R., 
17»  S.  W,  314. 

V.  PIiEASIHO,  EVIBEMCE,  TRIAI., 
Ain>  REVIEW. 


177  (Ky.)  In  action  for  reformation  of  deed, 
complaint  held  not  defective  for  failure  to  nega- 
tive the  running  of  the  statute  of  limitation. — 
Kirk  V.  Kirk's  Bx'r,  179  S.  W.  1065. 

LIMITATION  OF  LIABILITY. 

See    Carriers,    <S=>159-163,    218;     Telegraphs 
and  Telephones,  €=s64. 

LIQUIDATED  DAMAGES. 

See  Damages,  €=»78. 

LIQUOR  SELLING. 

See  Intoxicating  Ldquors. 

LIVE  STOCK. 

See  Animals;    Carriers,   €=>20S-230l 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOGS  AND  LOGGING. 

9=32  (Ark.)  Evidence  held  to  show  that  defend- 
ant bought  land  with  notice  of  plaintilTs  prior 
purchase  of  the  standing  timber.— Cooksey  v. 
Hartzell,  179  S.  W.  506. 

Subsequent  conduct  of  the  purchaser  of  land 
held  corroboration  of  the  vendor's  testimony 
that  he  was  informed  before  the  purchase  of 
prior  sale  of  standing  timber. — Id. 
^33  (Ark.)  Under  a  provision  for  removal  of 
standing  timber  in  a  conveyance  thereof,  held, 
that  the  grantee  must  remove  as  expeditiously  as 
possible. — T»uiB  Werner  Sawmill  Co.  v.  ses- 
8oms,  179  S.  W.  185. 

A  logging  company  rc(iuired  by  its  deeds  to 
remove  timber  as  expeditiously  as  possible  could 
(Crant  to  another  company  no  j;reater  rights 
than  it  possessed,  and  the  limitation  in  its  con- 
veyances to  another  was  measured  by  its  own 
capacity,  and  not  by  the  capacity  of  its  grantee. 

Evidence  in  a  suit  to  reform  timber  convey- 
ances as  to  the  time  of  removal,  with  a  cross- 
bill claiming  forfeiture  and  a  cancellation  of 
the  deeds,  held  to  sustain  a  finding  for  the 
oross-complainants. — Id. 

9=33  (.\rk.)  The  time  limited  to  a  purchaser 
of  standing  timber  to  remove  it  does  not  ran 
during  interference  with  his  operations  by  the 
owner  of  the  land. — Cooksey  v.  Uartzell,  179  S. 
W.  506. 

9=>3  (Ky.)  In  an  action  for  the  balance  advanc- 
ed on  a  timber  contract,  alleged  to  have  been 
paid  by  an  order  on  cross-defendants,  in  which 
the  measurement  of  logs  sold  by  defendants  to 
cross-defendants  was  the  issuable  fact,  evidence 
held  to  sustain  verdict  for  defendants  against 
dross-defendants.— Ramey  v.  Ironton  Lumber  Co., 
179  S.  W.  207. 

In  an  action  to  recover  the  balance  of  money 
advanced  on  a  timber  contract,  with  cross-ac- 
tions by  defendants  against  parties  to  whom  they 
had  sold  the  timber,  instruction  held  to  properly 
submit  the  only  issue  involved. — Id. 
9=33  (Ky.)  A  conveyance  of  land  held  to  re- 
serve to  the  grantors  an  estate  in  the   timber 


with  a  right  to  enter  to  remove.— Wilson  t. 
Marsee.  179  S.  W.  410. 

LOST  INSTRUMENTS. 

See  Records. 

LUMBER. 

See  Logs  and  Logging. 

MALICL 

See  Libel  and  Slander,  «=»62 ;  Torts,  «=»4. 

MALICIOUS  PROSECUTION. 

n.  WANT  OF  PROBABLE  CAXTSE. 

9=»2I  (Ky.)  Advice  of  counsel,  where  there  Is 
a  complete  disclosure  to  the  attorney,  is  a  de- 
fense to  an  action  of  malicious  prosecution.—' 
Carrigan  v.  Graham,  179  S.  W.  198. 

V.  ACTIONS. 

4=>64  (K^.)  In  an  action  for  malicious  prose- 
cution, evidence  held  to  show  that  defendant 
made  full  and  complete  disclosure  to  counsel  and 
acted  upon  his  advice. — Carrigan  v.  Graham,  179 
S.  W.  198. 

9=»68  (Mo.App.)  Punitive  damages  are  allow- 
able in  a  suit  for  the  malicious  prosecution  of  a 
civil  action.— Rivers  v.  Norman,  179  S.  W.  990. 

MANDAMUS. 

I.  NATURE   AND   GROtmSS  IN   GEN. 
ERAIa 

<&=96  (Tex.Civ.Api).)  Where  the  trial  court  made 
final  an  order  enjoining  a  sale  of  land  on  execu- 
tion, mandamus  to  compel  the  sheriff  to  levy 
execution  will  not  be  issued  until  tho  order  is 
set  aside.— WUson  v.  Dearborn,  179  S.  W.  1102. 
0=s»IO  (Tex.)  Mandamus  will  not  lie  to  com- 
pel action  by  the  courts  unless  the  duty  to  act  is 
§lain. — Conltress  v.  City  of  San  Antonio,  179 
.  W.  615. 

IL    SUBJECTS   AND   PURPOSES   OF 
BEI.IEF. 

(A>  Acta  muA  Proceedlnca  of  Conrta, 
Jndirea,   and   JndtciAl    OflUcers* 

<S=>34  (Ky.)  Under  Const.  {  110,  a  writ  of 
mandamus  will  not  lie  to  compel  the  circuit 
judge  to  reverse  his  decision,  quashing  service 
of  summons  on  the  ground  that  defendant  was 
not  duly  served. — Speckert  v.  Kay,  179  S.  W. 
592. 

MANDATORY  INJUNCTION. 

See  Injunction,  0=380. 

MANSLAUGHTER. 

See  Homicide. 

MARKET  VALUE. 

See  Evidence,  9=»323. 

MARRIAGE. 

See  Bigamy;  Breach  of  Marriage  Promise; 
Death,  9=>31 ;  Divorce  ;  Husband  and  Wife ; 
Slaves. 

9=>I3  (Tex.Cr..4.pp.)  A  real  common-law  mar- 
riage, properly  agreed  to  and  consummated,  is 
a  legal  marriage.— Nye  v.  State,  170  S.  W.  100. 
€=340  (Ky.)  Presumption  of  marriage  from  50 
years"  cohabitation  under  claim  of  marriage  held 
not  overthrown  by  testimony  of  woman's  child, 
an  interested  witness,  that  his  mother  and  step- 
father began  coliabiting  without  marriage  when 
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witness  waa  6  yean  old. — Rockcastle  Mining, 
ljumber  &  Oil  Co.  v.  Baker,  179  S.  W.  lOTO. 

Presumption  of  marriage  from  cohabitation  in 
apparent  matrimony  is  less  easily  overthrown 
(Itan  other  presumptions  of  fact. — Id. 
€=>47  (Tex.CrApp.)  In  determining  whether 
there  was  a  vahd  common-law  marriage,  the 
acts  of  the  man  in  subsequently  celebrating 
a  ceremonial  marriage  with  another,  without 
divorce,  are  admiasihle.— Nye  v.  State,  179  8. 
W.  100. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASONIC  SOCIETIES. 

See  Beneficial  Awociaticms,  4s»4. 

MASSEURS. 

See  Pbyaiciana  and  Surgeons,  ^=36. 

MASTER  AND  SERVANT. 

See  Appeal  and  Bnor,  ®s»1064 ;  Commerce,  ^=> 
8,  27;  Death,  <8=>43;  Evidence,  «=»258, 
352 ;  False  Imprisonment  <S=3l6 ;  Limita- 
tion of  Actions,  iS=»130 ;  Negligence,  *=101 ; 
Pleading,  «=s>369,  403;  Railroads,  ©=281; 
Removal  of  Causes,  «==>47;  Telegraphs  and 
Telephones,  <8=»48;    Trial,  <S=>255,  296. 

I.  TKE  RELATION. 

(A)  Cveatto>  and  Exiatenee. 

^a9  (Mo.App.)  Where  an  employe  remains  in 
employment  after  expiration  of  employment 
contract  and  without  new  agreement,  the  orig- 
inal contract  is  presumed  to  continue. — Morris 
V.  Z.  T.  Briggs  Photographic  Supply  Co.,  179 
S.  W.  783. 

(C)  TermtnatlOB   and  Dlaekarse. 

4=>3I  (Mo.App.)  Plaintiff,  employed  as  a  muric 
teacher  under  a  contract  for  one  year,  held  not 
entitled  to  recover  as  for  a  wrongful  discharee. — 
licmaire  v.  Strassberger  Conservatories  of  Music 
Co.,  179  S.  W.  959.' 

4=340  (Ky.)  In  an  action  for  damages  for 
breach  of  a  contract,  to  pay  plaintiff  to  pump 
water  from  a  mine,  evidence  held  sufficient  to 
support  the  verdict  for  plaintiff.— Trosper  Coal 
Co.  v.  Rader,  179  S.  W.  1023. 
4=»4I  (Mo.App.)  In  a  sales'  agent's  action  for 
breach  of  his  contract  of  employment,  measure 
of  damages  was  salary  earned,  plus  expenses, 
and  a  sum  deposited  by  agent  to  cover  the 
price  of  goods  delivered  to  him.— Watkins  t. 
bonnell,  179  S.  W.  980. 

II.  8EBVIGES    AND    COMPENSATION. 

(A)  Perfornanee  of  Ber-rlcea. 

€=»48  (Mo.App.)  Under  contract  of  employment 
for  year  as  music  instructor,  held,  that  defend- 
ant did  not  bind  itself  to  assign  plaintiff  any 
particular  number  of  pupils  or  hours  of  instruc- 
tion, or  to  compensate  plaintiff  except  for  the 
actual  number  of  hours  devoted  to  the  employ- 
ment.— I^maire  v.  Strassberger  Conservatories 
of  Music  Co.,  179  S.  W.  959. 

(B)   Waces    and   Other   Rentaneratloa. 

4=>70  (Mo.App.)  Separable  express  contract 
for  employment  and  commissions  held  not  ab- 
rogated as  to  commissions  by  increase  of  sal- 
ary.—Morris  v.  Z.  T.  Briggs  Pbotograpbic  Sup- 
ply Co.,  179  S.  W.  783. 

®s>79  (Mo.App.)  Acceptance  by  a  servant  of 
check  for  "all  salary  to  date"  does  not  waive 
right  to  commissions  under  separable  covenant. 
—Morris  v.  Z.  T.  Briggs  Photographic  Supply 
O).,  179  S.  W.  783. 

©=»80  (Mo.App.)  Instruction,  in  action  for 
commissions  under  contract  of  employment  by 
an  employ^   against  employer,   heU  inapplica- 


ble to  the  issue*  aa  developed  by  the  evidence. 
—Morris  v.  Z.  T.  Briggs  Photographic  Supply 
Co.,  179  S.  W.  783. 

Complaint  alleging  express  C(»itract  for  serv- 
ant's compensation  is  not  supported  by  proof 
of  implied  contracL— Id. 

in.  MASTER'S    I.IABIX.TTT    FOB    IB. 
JTTRIES   TO    SERVANT.' 

(A)  Nature  and  B<xtent  In  Oeneral. 
i8s>89  (Ky.)  Plaintiff  employed  by  defendant  ai 
a  car  repairer  while  walking  upon  its  track  un- 
der foreman's  order  to  repair  the  bouse  of  a  son 
of  defendant's  superintendent  held  not  within 
scope  of  his  employment,  and  a  trespasser.— 
Cumberland  R.  Co.  v.  Walton,  179  S.  W.  245. 
®=»89  (Ky.)  £;mploye  held  not  a  volunteer,  but 
under  protection  of  safe  place  doctrine  while  a»- 
slating  another  to  prepare  the  place  for  plain- 
tirs  work.— Moses  v.  Proctor  Coal  Co.,  179  S. 
W.  1043. 

Servant  going  to  and  from  work  is  within 
protection  of  safe  place  doctrine.— Id. 

(B)  Tools,  MaelilnerT,  Appllanoea,  and 
Places  for  'Work. 

4=»IOIj  102  (Ky.)  A  master  operating  a  boiler 
is  required  to  exercise  ordinary  care  to  prevent 
injury.- Mason  &  Hurst  Co.  t.  Feltner,  179 
S.  W.  222. 

«»10l,  102  (Ky.)  That  a  master  gives  a  serv- 
ant an  assurance  of  safety  does  not  impose  ab8o< 
lute  liability,  regardless  of  negligence,  but  only 
deprives  the  master  of  the  advantage  of  the 
pleas  of  assumption  of  risk  and  contributory 
negligence,  unless  the  defect  was  obvious. — Thom- 
as V.  National  Concrete  Const.  Co.,  179  S.  W. 
439. 

9=»I03  (Ky.)  Whatever  was  done  in  attempt- 
ing to  replace  a  log,  whereby  the  sawyer  was 
killed,  being  actually  done  by  him,  or  supervised 
and  directed  by  him,  the  men  working  with  him 
obeying  his  signals  or  orders,  the  master  was 
not  liable: — Lucas  Land  &  Lumber  Co.  v.  Cook'» 
Adm'r,  179  S.  W.  582. 

4=9 1 03  (Ky.)  The  master's  duty  to  provide  rea- 
sonably sate  tools  and  appliances  for  work  and 
exercise  ordinary  care  to  keep  them  reasonably 
safe  is  one  which  he  cannot  escape  by  delegat- 
ing to  another. — Phillips  v.  Corbm  &  Fannin, 
179  S.  W.  586. 

€=»I07  (Ky.)  Railway  signal  torpedoes,  placed 
on  tracks  as  signals,  are  not  within  the  rule 
requiring  explosives  to  be  handled  with  greatest 
care.— Gordon  v.  Chesapeake  &  O.  Ry.  Co.,  179 
S.  W.  210. 

4=s>ll2  (Ky.)  Railway  company  is  not  negligent 
in  placing  signal  torpedo  on  track,  and  hence  Is 
not  liable,  when  so  doing,  for  failing  to  use  or- 
dinary care  in  providing  reasonably  safe  place 
to  work. — Gordon  v.  Chesapeake  &  O.  Ry.  Co., 
179  S.  W.  210. 

4I=>II3  (Ky.)  For  an  engineer  and  conductor 
in  charge  of  switching  operations  to  leave  a  car 
on  the  siding  so  close  that  it  endangered  train- 
men on  passing  trains  is  gross  negligence. — 
Chesapeake  &  0.  By.  Co.  v.  Shamblen,  179  S. 
W.  837. 

0=>II5  (Ky.)  There  is  no  failure  to  furnish  a 
sawyer  a  reasonably  safe  place  to  work,  the  mill 
being  built  in  the  way  sawmills  are  usually 
and  generally  built,  and  containing  no  danger- 
ous places  beyond  such  aa  are  necessarily  found 
in  all  sawmills.— Lucas  Land  &  Lumber  Co.  v. 
Cook's  Adm'r,  179  S.  W.  582. 
<8=»II8  (Ky.)  Ky.  St  1909,  f  2739b,  aobaec. 
7,  relative  to  furnishing  props  to  miners,  held 
inapplicable  where  by  custom  or  rule  the  duty 
of  propping  or  timbering  did  not  devolve  upon 
the  miner.-Carter  Goal  Co.  v.  HLll,  179  S. 
W.  2. 

Duty  of  propping  roof  of  room  neck  imposed 
by  custom  on  coal  company  held  not  evaded  Itf 
a  contract  requiring  a  contractor  whom  an  in- 
igitized  by  VjOOQIC 
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jured  person  was  wwdirting  to  perform  tbia 
work.— Id. 

«=>!  18  (Ky.)  The  master  opeiating  a  coal  mine 
must  not  only  inspect  the  roof  of  the  mine  in 
the  exercise  of  ordinary  care  to  provide  a  safe 
place  for  his  servants  to  work,  but  also  support 


the  roof  in  a 


propi 


er  manner.— Carter  Coal  Co. 


V.  Prichard's  Adm'r,  179  S.  W.  1088. 
<8=»II8  (Tenn.)  Laws  1903,  c.  237,  i  28,  re- 
quiring structures  inside  mine  shafts  to  protect 
employes,  heid  to  apply  to  a  mine  which  had 
completed  a  shaft  for  conducting  air  used  by 
employes  in  going  to  -  and  returning  from  their 
work.— American  Zinc  Co.  v.  Graham,  179  S.  W. 
138. 

A  master's  violation  of  the  terms  of  a  stat- 
ute requiring  structures  to  secure  safety  in 
mine  shafts  was  negligence  per  se,  and  made 
him  responsible  for  all  injuries  suffered  as  a 
direct    consequence    thereof. — Id. 

«=>I24  (Ky.)  The  master  operating  a  coal  mine 
must  inspect  the  roof  of  the  nine  in  the  exer- 
cise of  ordinary  care,  to  provide  a  safe  placefor 
bis  servants  to  work.— Carter  Coal  Co.  v.  Prich- 
ard's Adm'r,  179  S.  W.  1038. 

A  master  bound  to  inspect  cannot  avoid  lia- 
bility for  injuries  to  his  servant,  unless  the  serv- 
ant IS  also  under  the  duty  of  inspection  or  the 
danger  is  obvious,  nor  is  a  showing  of  inspection 
conclusive  on  the  exercise  of  the  required  de- 
gree of  care. — Id. 

€=9 1 25  (Ky.)  A  master  is  liable  to  a  servant  for 
injury  from  a  defective  appliance  only  when 
be  knows  of  such  defect,  or  should  have  known 
of  it  by  the  exercise  of  ordinary  care. — ^Phillips 
V.  Corbin  &  Fannin,  179  S.  W.  586. 
4s»l29  (Ky.)  The  act  of  a  servant  while  haul- 
ing logs  into  a  sawmill  in  striking  a  log  on  the 
skidway,  moving  it  out  of  place,  was  not  the 
proximate  cause  of  the  sawyer's  death  while 
attempting  to  replace  it. — Lucas  Land  &  Iium- 
ber  Co.  v.  Cook's  Adm'r,  178  &  W.  582. 

(C)   Metliodii  of  'Woric,  Rules,  and  Orders. 

^s»l37  (Ky.)  Defendant  railroad  Add  under 
tile  circumstances,  not  within  the  rule  requiring 
it  to  keep  a  lookout  and  give  warning  of  the 
approach  of  trains  for  the  protection  of  its  em- 
ploye's on  the  track.— Cumberland  R,  Co.  v.  Wal- 
ton, 179  S.  W.  245. 

Aa  to  railroad  employ^  using  its  trade  in  de- 
fendant's business,  where  their  presence  should 
have  been  reasonably  anticipated,  the  railroad 
was  required  to  keep  a  lookout  and  to  give  warn- 
ing;—Id. 

Where  employ^  of  defendant  railroad,  while  a 
trespasser  on  its  track,  stepped  in  front  of  an  ap- 
proaching engine  and  was  not  discovered  in  time 
to  prevent  collision,  defendant  was  not  negll- 
gent.— Id. 

€=»I37  (Tex.)  Engine  crew  not  in  possession 
of  facts  from  which  ordinarily  prudent  man 
would  have  foreseen  that  a  car  inspector  on  a 
"kicked"  car  might  alight  and  be  injured  by 
the  engine  upon  a  parallel  track  held  under  no 
duty  to  ring  bell  or  blow  whistle. — Internation- 
al &  O.  M.  R.  Co.  y.  Walters,  179  S.  W.  854. 

(D)   'Waratmc  and  Inatrnettnv  Servant. 

4=>I55  (Tenn.)  Danger  of  employ^  slipping, 
where  scrub-woman  was  mopping  the  floor,  as 
she  stepped  back  from  the  machine  at  which 
she  was  working,  held  so  obvious  that  no  warn- 
ing was  required. — Standard  Knitting  Mills  v. 
Hickman,  179  S.  W.  385. 

9=»I57  (Ky.)  Eteployg  in  mine  warned  by 
crosa-timberer  of  dangerous  condition  of  roof 
held  bound  to  heed  such  warning,  and  not  en- 
titled to  recover  for  injuries  if  he  disregarded  it. 
—Carter  Coal  Co.  v.  Hill,  179  S.  W.  2. 


(B)  Fellow  Bervanta. 

«=»I77  (Mo.App.)  Master  held  not  liable  for 
servant's  acts,  unless  done  in  the  course  of  the 
employment  and  in  furtherance  of  the  master's 
business. — Hellriegel  v.  Dunham,  179  S.  W. 
763. 

e=»  1 85  (Tenn.)  Rule  as  to  furnishing  safe  place 
to  work  held  not  to  comprehend  negligent  acts 
of  fellow  servants,  rendering  the  place  danger- 
ous temporarily. — Standard  Knitting  Mills  v. 
Hickman,  179  S.  W.  385. 
«=>i89  (Ky.)  No  recovery  may  be  had  from  a 
master  for  an  injury  to  a  servant  not  causing 
death  resulting  from  the  ordinary  negli'^ence 
of  a  superior  servant  having  immediate  control 
of  the  injured  servant. — Consolidated  Coal  Co. 
V.  Baldridge,  179  S.  W.  18. . 
9=s>  1 90  (Ky.)  Assurance  of  safety  giroi  one  as- 
sisting contractor  in  mine  by  agent  selected  by 
coal  company  to  cross-timber  the  rooms  held,  in 
effect,  an  assurance  by  the  coal  company.— 
Carter  Coal  Co.  v.  Hill,  179  S.  W.  2. 
i3=s>l90  (Ky.)  Railway  company  held  liable  for 
gross  negligence  of  its  foreman,  in  failing  to 
observe  torpedo  placed  on  track  before  running 
over  it  with  a  hand  car.— Gordon  v.  Chesapeake 
&  O.  Ry.  Co..  179  S.  W.  210. 
€=>I90  (Tenn.)  Foreman  of  crew  digging  a 
ditch  held  authorized  to  bind  his  employer  by 
assurances  as  to  the  safety  of  the  ditch.— City 
of  Chattanooga  v.  Powell,  179  S.  W.  808. 
^=3)98  (Ky.)  The  negligence  of  a  conductor 
and  engineer  who  left  a  car  on  the  siding  so 
close  to  the  end  that  it  endangered  a  fireman 
who  took  the  engineer's  place  temporarily  held 
that  of  the  superior  servants. — Chesapeake  &  O. 
Ry.  Co.  V.  Shamblen,  179  S.  W.  837. 
(Ss»r98  (Mo.App.)  Under  Rev.  St  1909.  fi 
5434,  5439,  that  shop  employes  engaged  in 
bending  railway  rails  were  fellow  servants, 
heid  not  to  affect  employer's  liability  for  neg- 
ligence; the  rails  being  intended  for  a  railroad 
already  in  operation. — Hellriegel  t.  Dunham, 
179  S.  W.  763. 

^=s>l99  (Ky.)  Brakeman  on  coal  mine  motor 
train  and  motorman  held  not  fellow  servants — 
Consolidated  Coal  Co.  v.  Baldridge,  179  8. 
W.  18. 

®=>202  (Ky.)  For  a  fireman  to  recover  for  in- 
juries caused  by  the  negligence  of  the  engineer 
and  the  conductor  on  the  same  train,  who  were 
his  superiors,  their  negligence  must  be  gross. 
—Chesapeake  &  O.  Ry.  Co.  v.  Shamblen,  179 
S.  W.  ^7. 

«=>202  (Mo.App.)  Bmployer  held  liable  for  em- 
ploye's recklessness,  injuring  another  employe, 
though  be  was  actuated  by  malice  against  the 
foreman  and  intended  to  injure  the  foreman. — 
Hellriegel  v.  Dunham,  179  S.  W.  763. 

(F)  Rtaln  Aa«nn«ed  b]r  Servant. 

<S=»203  (Tex.Ov.App.)  Where  a  servant  as- 
sumes a  risk,  it  will  defeat  recovery  for  injuries 
caused  thereby  in  any  sum. — Pecos  &  N.  T.  Ry. 
Co.  V.  Winkler.  179  S.  W.  691. 
^=>204  (Ky.)  A  railroad  company  held  not 
negligently  using  a  defective  appliance  on  a  wa- 
ter tower,  which  would,  under  federal  Kmploy- 
ers'  Liability  Act,  deprive  it  of  advantage  of 
defense  of  assumption  of  risk  in  an  action  by 
plaintiff,  who  slipped  on  the  spout  he  knew  was 
wet.— Davis  v.  Chesapeake  A  O.  Ry.  Co.,  179  S. 
W.  422. 


®=>204  (Tenn.)  Miner,  knowing  that  employer 
had  failed  to  comply  with  Laws  1903,  c.  237,  I 
28.  requiring  protection  on   inside^  shaft,   held 


not  to  have  assumed  tbe  risk  of  injury  while 
ascending  the  shaft. — American  Zinc  Co.  v. 
Graham,  170  S.  W.  138. 

«=>205  (Ky.)  Where  the  master's  electrician 
repaired  its  coal-punching  machine  and  assured 
a   servant   that  it  was  all   right,   the  servant 
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might  rely  thereon  and  continue  its  use,  un- 
less the  dnntrer  was  so  obvious  that  an  ordi- 
narily prudent  person  would  refiiRe  to  work.— 
Stearns  Coal  &  Lumber  Co.  v.  Calhoun,  179  S. 
W.  500. 

$=>206  (Ky.)  The  dangers  which  a  servant  aa- 
sumes  when  he  undertakes  bis  work  are  those 
inherent  in  the  work  and  growing  out  of  it — 
PhiUJps  V.  Corbin  &  Fannin,  179  8.  W.  586.  ' 
«=>2I0  (ICy.)  Employs  of  railway  company  as- 
sumes all  risks  ordinarily  incident  to  his  em- 
ployment, including  risk  of  injury  by  explosion 
of  signal  torpedoes  placed  on  track.^Gordon  t. 
Chesapeake  &  O.  Ry.  Co.,  179  S.  W.  210. 
4=3213  (Ky.)  A  railroad  employe  held  to  as- 
sume the  nak  of  injury  in  the  mode  of  descent 
from  a  water  tower  adopted  by  him.— Davis  v. 
Chesapeake  &  O.  Ry.  Co.,  179  S.  W.  422. 
4=»2I6  (Ky.)  A  servant  does  not  assume  the 
risk  arising  rrom  want  of  sufficient  and  skillful 
fellow  servants,  unless  the  incompetence  was 
such  that  an  ordinary  man  would  not  have  con- 
tinued work.— Lack  Singletree  Co.  v.  Cherry, 
179  S.  W.  107L 

While  a  servant  assumes  the  risk  of  ordinary 
negligence  of  fellow  servants,  the  master  ia 
bound  to  engage  reasonably  competent  feUow 
servants. — Id. 

€=32 1 7  (Ky.)  A  servant  never  assumes  risks 
arising  from  the  use  of  defective  tools  and  ap- 
pliances, unless  he  knows  of  the  defect,  or  it  u 
obvious  and  he  continues  without  ordinary  care 
to  save  himself  from  injury. — Phillips  v.  Corbin 
&  Fannin,  179  8.  W.  586. 
4=>2I7  (Ky.)  To  prevent  a  servant's  recovery 
for  injury  on  the  ground  of  bis  assumption  of 
risk  from  a  defective  machine,  it  must  be  shown 
that  the  danger  therefrom  was  known  or  clear- 
ly observable  and  appreciated  by  him. — Steams 
Coal  &  Lumber  Co.  v.  Calhoun,  179  8.  W.  690. 
®s»217  (Ky.)  Plaintiff  coal  miner,  engaged  in 
"robbing"  pillars,  who  knew  that  the  roof  was 
unsafe  and  was  injured,  could  not  recover,  hav- 
ing assumed  the  risk. — imperial  Jellico  Coal  Co. 
v.  Fox,  179  8.  W.  1032. 

€=9219  (Ky.)  A  master  will  not  be  exonerated 
from  liability  for  injuries  sustained  by  a  serv- 
ant hurt  when  a  bucket  used  to  carry  concrete 
broke,  on  the  theory  that  it  was  a  simple  tool. — 
Thomas  v.  National  Concrete  Const.  Co.,  179  8. 
W.  439. 

€=>220  (Ky.)  Where  a  master  assures  a  serv- 
ant there  is  no  danger  from  the  incompetence  of 
a  fellow  servant,  and  the  servant  is  injured 
from  that  cause,  the  master  is  liable,  unless  the 
danger  waa  so  obvious  that  an  ordinarily  pru- 
dent person  would  not  have  continued  in  the 
work.— Lack  Singletree  Co.  v.  Cherry,  179  8.  W. 
1071. 

€=>222  (Ky.)  A  laborer  directed  by  his  foreman 
to  remove  a  wooden  horse  from  its  position 
across  a  freshly  cut  ditch  assumed  the  obvious 
risk  of  its  caving  in  from  his  placinR  his  weight 
too  close  to  the  edge. — White  v.  Louisville  Gas 
&  Electric  Co.,  179  S.  W.  418. 

<S=>222  (Ky.)  Plaintiff,  who  was  bound  to  keep 
a  railroad  water  tower  in  repair,  held  not  to  be 
acting  under  the  direct  orders  of  big  superior, 
so  as  to  render  the  employer  liable  for  injuries 
occasioned  by  a  slip  on  the  wet  spout — Davis  v. 
Chesapeake  &  O.  Ry.  Co.,  179  S.  W.  422. 

€=»224  (Tei.Civ.App.)  Where  the  servant  is  in- 
jured while  at  work,  but  in  doing  an  unnecea- 
saiT  act  of  his  own  volition  he  assumes  the  risk, 
and  the  master  is  not  liable. — Pecos  &  N.  T. 
Ry.  Co.  V.  Winkler,  179  8.  W.  691. 

<G)    Contributory    TIeMrliK<*nce    of    Servant. 

€=s»23l  (Tenn.)  A  laborer  dig^ng  a  ditch  held 
not  negligent  in  accci>tinK  the  assurances  of 
the  foreman  that  the  ditch  was  not  dangerous 
and  continuing  work  there.— City  of  Chatta- 
nooga V.  Powell,  179  S.  W.  808. 


^9240  (Ho.App.)  A  Bwitehman  held  not  neg- 
ligent in  kicking  aside  the  coupler  on  an  engine 
on  which  he  was  riding,  whereby  bis  foot  was 
crushed,  where  the  engineer  failed  to  heed  his 
signals  to  stop. — Trowbridge  v.  Kansas  City  & 
W.  B.  Ky.  Co.,  179  8.  W.  777. 

(H)  Aetiona. 

€=3252  (Tex.Civ.App.)  Taking  written  state- 
ment of  plaintiff's  claim  by  agent  of  defendant 
employer  waives  a  stipulation  in  the  contract 
of  employment  barring  the  employe's  action,  un- 
less written  notice  is  given  within  30  days.— 
Pecos  &  N.  T.  Ry.  Co.  v.  Winkler,  179  8.  W. 
691. 

Under  Rev.  St  1011,  art  5714,  a  contract  of 
employment  of  the  plaintiff  switchman  for  de- 
fendant railway  requiring  notice  to  be  given  in 
SO  days  after  injury  is  void,  and  will  not  de- 
feat the  plaintiff's  action  in  spite  of  failure  to 
give  notice. — Id. 

€=3258  (Tenn.)  Dismissal  of  action  against 
master  for  death  of  plaintiff's  intestate  for  fail- 
ure to  make  declaration  more  specific,  and  to 
designate  the  names  of  the  vice  principals  al- 
leged to  have  been  careless  and  the  particular 
rule  violated  by  defendant,  held  erroneous.— 
Lowry  v.  Southern  Ry.  Co.,  179  S.  W.  125. 
€=^264  (Ky.)  On  pleadings  In  a  servant's  action 
for  injury  brought  against  a  railroad  and  its  con- 
tractor, held,  that  the  issue  raised  by  the  plead- 
ings was  whether  the  work  was  done  by  an  in- 
dependent contractor. — Mason  &  Hurst  Co.  v. 
l<'eltner,  179  S.  W.  222, 

€=>264  (Mo.Anp.)  Act  of  employ^,  though  act- 
uated by  malice  towards  the  foreman,  held 
negligent  as  to  another  employe  injured  there- 
by; and,  the  petition  having  alleged  the  char- 
acter of  the  act  in  relation  to  the  injured  em- 
ploye, there  was  no  variance. — Hellriegel  v. 
Dunham,  179  8.  W.  763. 

€=3265  (Ky.)  In  a  servant's  action  for  injui?, 
held,  that  the  burden  was  on  the  defendant  rail- 
road to  show  that  the  work  on  its  tunnel  was 
done  by  an  independent  contractor. — Mason  & 
Hurst  Co.  V.  Feltner,  179  S.  W.  222. 

An  explosion  of  a  boiler  does  not  gi^e  rise  to 
a  presumption  of  negUgence. — Id. 
€=>265  (Ky.^  In  an  action  for  injuries  to  a 
servant,  negligence  will  not  be  presumed  from 
the  fact  that  the  servant  had  been  injured.— 
Southern  Mining  Co.  v.  Lewis'  Adm'r,  179  S. 
W.  10«7. 

€=>270  (Mo.App.)  In  a  switchman's  action  for 
injuries  under  the  federal  Employers'  Liability 
Act,  evidence  that  the  couplers,  whereby  plain- 
tiff was  injured,  would  not  meet  bocnuse  they 
were  broken  held  admissible,  although  the  ac- 
tion was  not  based  on  the  Safety  Appliance 
Act.— Trowbridge  v.  Kansas  City  &  W.  B.  Ry. 
C!o.,  179  8.  W.  777. 

€=3274  (Tex.Civ.App.)  In  the  absence  of  a  spe- 
cific rule  forbidding  employes  to  make  couplings 
by  going  between  the  cars,  evidence  of  the  cus- 
tom of  employes  in  that  regard  is  admissible  to 
rebut  contriliutory  negligence. — Pecos  &  N.  T. 
Ry.  Co.  V.  Winkler,  179  S.  W.  691. 
€=>278  (Ky.)  Evidence  held  to  show  that  duty 
of  propping  roof  of  mine  was  on  company, 
but  that  under  contract  this  duty  devolved  upon 
a  contractor  whom  plaintiff  was  assisting  in  the 
work  of  removing  coal. — Carter  Coal  Co.  v.  Ilill, 
170  S.  W.  2. 

€=3278  (Ky.)  In  action  by  an  employ^  of  a  de- 
fendant railroad  for  injury  upon  its  tracks  while 
a  trespaiiser,  evidence  held  to  show  that  defend- 
ant could  not  have  prevented  the  injury  by  the 
exercise  of  ordinary  care  after  discovering  his 
peril.— Cumberland  R.  Co.  v.  Walton,  179  S.  W. 
245. 

€=3278  (Ky.)  A  prima  facie  case  of  negligence 
on  the  part  of  the  master  is  not  made  out  by 
proof  of  the  breaking  of  a  new  bucket  used  to 
carry  concrete,  without  showing  the  cause  of  the 
break  or  the  master's  knowledge  of  defects.— 
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Thomas  t.  National '  Concrete  Oontrt.  Co.,  179 
S.  W.  439. 

^=9278  (Tenn.)  Proof  of  conformity  by  employ- 
er to  customary  usaee,  though  making  a  prima 
facie  case  of  nonliability,  held  not  conclusive, 
but  rebuttable.— Sanford-Day  Iron  Works  v. 
Moore,  179  S.  W.  378. 

9=3278  (Tex.Civ.App.)  Evidence  held  sufficient 
to  sustain  finding  that  defendant  negligently 
foiled  to  provide  a  reasonably  safe  place  for 
Dlaintiff  to  work.— Pecos  &  N.  T.  Ry.  Co.  v. 
Winkler,  179  S.  W.  691. 
4=>28l  (Ky.)  Evidence,  in  a  car  repairer's  ac- 
tion against  a  railroad  for  injury  on  its  track, 
held  to  shov?  contributory  negligence. — Cumber- 
land K.  Co.  v.  Walton,  179  S.  W.  246. 
9=>28l  (Ky.)  In  an  action  by  a  fireman,  hurt 
when  his  head  came  in  contact  with  a  car  on  a 
siding  as  he  leaned  from  the  engine,  bis  testi- 
mony held  not  to  show  that  he  knew  of  the 
presence  of  the  car. — Chesapeake  &  O.  Ry.  Co. 
v.  Shamblen,  179  S.  W.  837. 
9=328 1  (Tex.Civ.App.)  Evidence  held  to  sustain 
finding  that  plaintiff  was  not  |;uilty  of  contribu- 
tory negligence.— Pecos  &  >i.  T.  Ry.  Co.  v. 
Winkler,  179  S.  W.  691. 

9=3285  (Ky.)  On  evidence  in  an  action  for  per- 
sonal injury  while  cutting  coal  with  a  punching 
machine,,  heldj  that  whether  the  machine's  de- 
fective condition  was  the  proximate  cause  of 
the  Injury  was  for  the  jury. — Steams  Coal  & 
Lumber  Co.  v.  Calhoun,  179  S.  W.  590. 
9=3286  (Ark.)  In  action  by  employ^  injured  as 
result  of  sham  battle  between  other  employ^ 
during  the  noon  hour,  employer's  negligence  held 
a  question  for  the  jury. — Barrentine  v.  Henry 
Wrape  Co.,  179  S.  W.  328. 
9=>286  (Ky.).  In  an  action  for  the  death  of  a 
miner  struck  by  a  wild  empty  mine  car  travel- 
ing downgrade  outside  the  mine,  the  question 
of  the  mine  company's  negligence  held  for  the 
jury. — Southern  Mii^g  Co.  v.  Lewis'  Adm'r, 
179  S.  W.  1067. 

9s>286  (Mo.App.)  In  an  action  by  a  switch- 
man whose  foot  was  crushed  between  the  cou- 
plers of  a  car  which  he  was  attempting  to  cou- 
ple, evidence  held  sufficient  to  submit  to  the 
jury  the  negligence  of  the  engineer  in  failing  to 
stop  the  engine  on  signal. — Trowbridge  v.  Kan- 
sas City  &  W.  B.  Ry.  Co.,  179  S.  W.  777. 
9=s>286  (Tex.)  Where  an  engine  crew  has  in- 
formation giving  notice  that  a  car  inspector 
may  leave  the  car  on  which  he  rides  parallel 
with  the  engine's  track  and  put  himself  in  posi- 
tion to  be  struck  by  the  engine,  whether  the 
crew  should  foresee  he  would  do  so  was  a  ques- 
tion of  fact  for  the  jury. — International  &  G.  N. 
R.  Co.  V.  Walters,  179  S.  W.  854. 

In  an  action  by  car  inspector  for  injuries  re- 
ceived in  leaving  a  "kicked"  car  and  running 
across  a  parallel  track,  where  he  was  struck  by 
an  engine,  whether  its  crew  had  notice  that  he 
might  do  so  held  for  the  jury  under  the  evi- 
dence.—Id. 

9=^288  (Ky.)  On  evidence  in  a  servant's  action 
for  injury  while  running  a  coal-punching  ma- 
chine, held,  that  whether  he  assumed  the  risk 
was  for  the  jury. — Stearns  Coal  &  Lumber  Co. 
V.  Calhoun,  179  S.  W.  590. 
9s>289  (Ky.)  The  question,  whether  the  deceas- 
ed employ^  of  a  mine  killed  by  falling  stone 
exercised  ordinary  care  for  his  own  safety,  held 
on  the  evidence  for  the  jury.— Carter  Coal  Co.  v. 
Prichard's  Adm'r,  179  S.  W.  1038. 
9=»289  (Tex.Civ.App.)  Question  whether  a 
coupler  could  have  been  operated  from  the  side 
of  the  car  so  as  to  make  plaintiff  switchman 
guilty  of  contributory  negligence  in  going  be- 
tween the  cars  is  for  the  jury.— Pecos  &  N.  T. 
Ry.  Co.  V.  Winkler,  179  S.  W.  691. 
9=»29l  (Tex.Civ.App.)  Instruction  in  switch- 
man's action  for  injuries  held  erroneous  for  at- 
tempting to  combine  contributory  negligence  and 


assumption  of  risk.- Pecos  &  N.  T.  Ry.  Co.  t. 
Winkler,  179  S.  W.  691. 


TV. 


IX&BII.ITrE8   FOR   INJTTRIES 
THIRO  PEKSONS. 


TO 


(A)  Aeta  or  OmlsatoiiB  of  Berraat. 

9=>30l  (Mo.App.)  Where  defendant's  chauffeur 
let  another  person  invited  to  ride  with  him, 
take  the  wheel,  such  other  person's  acts  were 
the  acts  of  the  servant  for  which  the  defendant 
was  liable.— Slothower  v.  Clark,  179  S.  W.  55. 
9=3302  (Mo.App.)  The  driver  of  defendant's 
automobile  held  within  the  scope  of  his  employ- 
ment when  plaintiff  was  injured. — Slothower  v. 
Clark,  179  S.  W.  55. 

9=>302  (Mo.App.)  If  a  servant  is  doing  the 
work  for  which  he  is  employed,  the  master  is 
liable  to  a  third  person  for  an  injury  caused  by 
either  the  manner  or  the  mode  of  performance. 
— Ilellriegel  v.  Dunham,  179  S.  W.  763. 

A  master  is  liable  for  the  willful  or  malicious 
acts  of  his  servant,  where  they  are  done  in  the 
course  of  the  employment  and  within  its  scope. 

©=5305  (Mo.App.)  Mere  orders  held  not  to  ab- 
solve the  master  from  liability  for  servant's 
acts.- Slothower  v.  Clark,  179  S.  W.  55. 
9=3305  (Mo.App.)  If  the  act  of  a  servant  is 
within  the  scope  of  his  employment,  the  mas- 
ter will  be  liable,  though  the  servant  does  not 
obey  his  orders  as  to  the  manner  of  its  per- 
formance.- Hellriegel  v.  Dunham,  179  S.  W. 
763. 

(C)  Action*. 
9=>333  (Ky.)  In  an  action  against  the  owner 
of  an  automobile  for  damages  in  collision,  ver- 
dict for  plaintiff  against  the  owner,  who  was  not 
in  the  car,  exonerating  the  chauffeur  who  had 
driven  the  car,  through  whose  negligence  alone 
the  owner  was  liable,  could  not  be  complained  of 
by  such  owner.— Weil  v.  Hagon,  179  S.  W.  835. 

MATERIALITY. 

See  Evidence,  9=»143. 

MEASURE  OF  DAMAGES. 

See  Damages,  9=»108,  113. 

MECHANICS'  LIENS. 

See  Jury,  9=>13. 

n.   RIGHT  TO  I.I£ir. 

(D)  Persona    Entitled    In'  General. 

9=>93  (Tex.Civ.App.)  Person  contracting  to  in- 
stall heating  and  plumbing  in  bnildins  and 
abandoning  contract  upon  owner's  refusal  to 
pay  an  estimate  hel^  entitled  to  a  lien  under 
Rev.  St.  1911,  art.  5621.— King  t.  Collins,  179 
S.  W.  899. 

Vm.  INSEMNITT  AGAINST  I.IENS. 

9=>3I3  (Tex.Civ.App.)  Stipulation  in  building 
contractor's  bond  for  withholding  of  payment 
to  contractor  until  claimants  are  paid  held  not 
to  authorize  owner  to  pay  claims,  whether  there 
vas  any  liability  or  not.— Texas  Fidelity  &. 
Bonding  Co.  v.  Brown,  179  S.  W.  1125. 

MENTAL  CAPACITY, 

See  CMminal  Law,  9=>452. 

MENTAL  SUFFERING. 

See  Telegraphs  and  Telephones,  9=368. 

MINES  AND  MINERALS. 


See   Master   and   Servant,   9=>118,  124, 
199,  204,  217. 
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m.   OPERATION  OF  MUTES,  QITAR- 
RXES,  AMD  WEI.X.S. 

(B)  IMlnlBK  Partnerslilpa   and   Companlea. 

<S=>I05  (Tei.Civ.App.)  Rev.  St.  1911,  tit.  25,  c. 
2,  art  1121.  subd.  16,  as  amended  by  Acts  34th 
lieg.  c  144,  held  not  to  authorize  a  produc- 
ing oil  company  organized  in  a  foreign  state 
to  own  and  operate  a  railroad. — Continental 
Trust  Co.  V.  Brown,  179  S.  W.  939. 

MINORS. 

See  Infanta. 

MISDEMEANOR. 

See  Criminal  Law,  «s»27,  801. 

MISREPRESENTATION. 

See  False  Pretenses;   Fraud. 

MISTAKE. 

See  Bvidence,  ®=s»488;  Limitation  of  Actions, 
®=»37;    Reformation  of  Instruments,  «=>18, 

la, 

MODIFICATION. 

See  Criminal  Law,  <S=9S34. 

MONEY  RECEIVED. 

«s»9  (Ark.)  Money  which  has  been  misappro- 
priated or  obtained  by  fraud  and  afterwards 
paid  to  an  innocent  party  cannot  be  recovered. 
—Oklahoma  State  Bank  t.  Bank  of  Central 
Arkansas,  179  S.  W.  509. 

«=»i8  (Ky.)  In  an  action  against  an  alleged 
joint  borrower  evidence  hM  to  show  that  de- 
fendant's only  agreement  was  to  turn  over  to 
plaintiff,  in  return  for  latter'a  loan  to  defend- 
ant's subcontractor,  all  money  received  by  de- 
fendant for  government  work. — Citizens'  'Trust 
&  Guaranty  Co.  v.  Farmers'  Bank  of  Estill 
County,  179  S.  W.  29. 

MONOPOLIES. 

See  CoDstituHonal  Law,  (S=»30,  240,  296 ;  Stat- 
utes, <8='143. 

n.  TRUSTS    AMD    OTHER   OOMBIKA. 

TIONS  IN  RESTRAINT 

OF  TRADE. 

«s>IO  (Ky.)  Ky.  St  it  3915-S921,  prohibiting 

combines  or  pools  to  regulate  or  fix  prices  of 
any  kind  of  commodity  held  valid.— Gay  ▼. 
Brent,  179  S.  W.  1051. 

Ky.  St.  §  3941a,  authorizing  combinations  to 
pool  crops  of  wheat  and  tobacco  held  unconsti- 
tutional.— Id. 

€=5»I7  (Tex.Civ.App.)  A  contract  requiring  de- 
fendant to  buy  of  plaintiff  all  beers  which  he 
might  need,  held  in  violation  of  the  monopoly 
statute  (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  7798,  7799,  and  7807),  and  an  action 
thereon  could  not  be  maintained.— Carroll  v. 
Evansville  Brewing  Asa'n,  179  S.  W.  1099. 

MORTGAGES. 

See  Chattel  Mortgages;  Corporations,  «=» 
480%,  482;  Receivers,  <8=»155;  Usury,  «=s» 
34. 

I.   REQUISITES   AND   VAI.IDITT. 

(A)  Nature  an-d  ESsaentlals  of  Conveyances 
aa    Seonvlty. 

<8=»I2  (Ky.)  Under  Ky.  St.  S  2341,  holder  of 
option  to  purchase  land  held  to  have  estate 
which  could  be  mortgaged,  and  legal  title  sub- 
sequently acquired  inured  to  the  benefit  of  the 
mortgagee.— Yellow  Chief  Coal  Co.'s  Tnistee  v. 
Johnson,  179  S.  W.  599;  Same  v.  Preston,  Id. 
602. 


€=>I3  (Ky.)  As  a  general  rule,  a  mortgage  of 
property  to  be  acquired  in  fnturo  Is  void  aa 
against  mortgagors,  creditors,  or  purchasers  for 
value.— Yellow  CSiief  Coal  Co.'s  Trustee  t. 
Johnson,  179  S.  W.  599;  Same  ▼.  Preston, 
Id.  002. 

«=s>34  (Tex.Civ.App.)  Where  a  deed,  absolute 
in  form,  was  a  mortgage  at  its  inception,  no 
subsequent  parol  agreement  could  change  its 
character. — McLemore  v.  Bickerstaff,  179  S.  W. 
636. 

®=»37  (Ky.)  Parol  evidence  is  admissible  to 
diow  that  a  deed  absolute  on  its. face  was  in- 
tended as  a  mortgage.— Turner  v.  Newberry,  179 
S.  W.  23. 

The  true  consideration  of  an  absolute  deed 
conveying  property  on  an  oral  trust  for  the 
payment  of  debts,  and  providing  for  the  account- 
ing of  proceeds,  held  provable  by  parol  testi- 
mony, although  fraud  or  mistake  was  not  al- 
leged.—Id. 

(C)  BlzeentioB  and  Delivery. 

€=»73  (Ky.)  Where  a  mortgagor  agreed  to  take 
a  new  mortgage  which  should  not  be  effective 
until  the  interest  on  the  first  mortgage  had  been 
paid  or  settled,  a  recordation  by  the  mortgagee 
of  the  new  mortgage  without  payment  of  inter- 
est constituted  an  acceptance  thereof. — Gray  t. 
Gilliam,  179  S.  W.  22. 

(D)   Validity. 

€=>86  (Ark.)  In  suit  to  cancel  a  deed  of  trngt, 
evidence  held  insufficient  to  sustain  allegations 
that  plaintiff  agreed  to  purchase  the  land  for 
which  notes  and  the  deed  were  given  only  if  his 
sister  also  signed  the  notes  and  executed  the 
deed.— Davis  v.  Hall,  179  S.  W.  323. 

m.   CONSTRUCTION    AND    OPERA- 
TION. 

(C)  Property    Mortsaved,   lutd   Batatea   at 
Parties  Therein. 

4=9 1 39  (Tex.(}iv.App.)  A  mortgagee,  in  a  mort- 
gage evidenced  by  a  deed  absolute  on  its  face, 
holds  only  a  right  to  have  recourse  to  the  prop- 
erty for  satisfaction  of  his  debt  in  case  of  de- 
fault—McLemore  T.  Bickerstaff,  179  S.  W. 
536. 

One  obtaining  a  conveyance  from  a  grantee 
in  a  deed,  absolute  in  form,  but  in  fact  a 
mortgage,  acquires  no  title  unless  he  is  a  pur- 
chaser for  value  and  without  notice  that  the 
deed  was  a  mortgage. — Id. 

VI.  TRANSFER  OF  PROPERTY  MORT« 

OAOED   OR  OF  EQUITY  OF 

REDEMPTION. 

^»274  (Tex.Civ.App.)  Purchasers  of  land  un- 
der a  dera  of  trust,  who  placed  improvements  in 
good  faith  upon  the  property  with  a  belief  in  the 
sufficiency  of  the  title,  which  they  deraigned 
through  the  mortgagor,  cannot  recover,  as 
against  a  prior  mortgage,  the  value  of  such  im- 
provements.— Memphis  (Cotton  Oil  (3o.  v.  Gist, 
179  S.  VV.  1090. 

9=>283  (Ky.)  A  vendee  of  real  estate  who  as- 
sumes payment  of  the  mortgage  debt  thereon 
is  liable  as  principal  therefor. — (iray  v.  Gilliam, 
179  S.  W.  22. 

VH.  PAYMENT     OR    PEKFORMANOB 

OF   CONDITION,  RELEASE, 

AND  SATISFACTION. 

€=>309  (Ky.)  Where  a  mortgage  given  to  re- 
lease another  mortgage  on  other  property  re- 
cited that  the  first  mortgage  would  be  released 
as  soon  as  the  second  one  was  accepted  and  re- 
corded, the  act  of  recording  the  mortgage  ipso 
facto  released  the  lien  of  the  previous  mort- 
gage.—Gray  v.  GUUam,  179  S.  W.  22. 
|$=>3I9  (Ark.)  Finding  that  conveyance  of 
mortgaged  property  other  than  certain  machin- 
ery was  not  in  full  satisfaction  of  the  mort- 
gage debt  held  not  against  the  preponderance 
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of  the  evidence.— Bnreka  Stone  Oo.  t.  Roach, 
179  S.  W.  499. 

XX.  roBEci.osirius  bt  exercise  of 

POWER  OF   SAI.E. 

«=>356  (Tei.Civ.App.)  A  trustee's  sale  cannot 
be  set  aside  because  the  trustee  did  not  select  the 
public  places  where  notice  should  be  posted ;  it 
appearing  that,  though  another  selected  them,  no- 
tices were  duly  posted.— Titterington  v.  Deutsch, 
179  S.  W.  279. 

X.   FORECLOSURE  BT  ACTION. 
(J)   Bale. 

'«s»522  (Ky.)  Notwithstanding  resale  for  two- 
tiiirds  of  the  appraised  value  precluded  redemp- 
tion under  Ky.  St.  f  1684,  held  that  a  mortgag- 
or could  not  complain  that  the  commissioner  re- 
sold the  property  after  it  was  knocked  down  at 
the  first  sale  to  the  mortgagee  for  one-fourth  of 
its  value.— Bethurum  t.  Baker,  179  8.  W.  436. 

(K)  Deflcienery  anti   Personal  UabiUty. 

^=>559  (Ky.)  In  action  to  recover  on  notes  to 
which  wife  was  not  a  party  and  to  foredose 
mortgage  executed  by  her,  personal  judgment 
against  her  held  erroneoiiB.—<)happeII  ▼.  Frick 
Co.,  179  S.  W.  203. 

MOTIONS. 

See  Appeal  and  Bmr.  «=»186-242,  282-301; 
Criminal  Law,  «=»922-967;  Indictment  and 
Information,  «=»138-147 ;  Pleading,  «=»355- 
369. 

MOTIVE. 

See  Homicide,  <S=9l66,  233. 

MOTOR  VEHICLES. 

See  Ciwstitutional  Law,  «=s>88;  Homicide, 
®=>e8;  Licenses,  <8=>1,  6%,  7,  29;  Master 
and  Servant,  <ts>301,  SOi;  Municipal  Cor- 
porations, 9=9591. 

MULTIPLICITY  OF  SUITS. 

See  Infants,  «=s>58. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Electricity,  «=>4;  ESvidence, 
9=932 ;  Highways ;  Intoxicating  Liquors ; 
Licenses,  «=»5%  :  Negligence,  €=»23 ;  Schools 
and  Sdiool  Districts;  Street  Railroads;  Tri- 
al, (S=s>194. 

nr.  PROCEEBINOS  OF  OOUNCn.  OB 
OTHER  GOVERNING  BODT. 

(B)  Ordinances  and  Br-I^aTrs  1b  General. 

'9=>I2I  rrez.Gr.App.)^  A  jitney  owner  who  came 
on^  witliin  the  provisions  of  an  ordinance  pre- 
scribing a  $50  license  fee  held  not  entitled  to 
complain  of  conditions  prescribing  $75  and 
$100  license  fees.— Ex  parte  Bogle,  170  S.  W. 
1193. 

Where  a  jitney  owner  had  never  applied  for 
*  license,  he  could  not  complain  that  the  ordi- 
nance requiring  licenses  was  invalid  because  it 
gave  the  city  authorities  arbitrary  power  to 
grant  or  refuse  a  license. — Id. 

Where  a  jitney  owner  charged  with  violating 
an  ordinance  by  operating  a  jitney  without  a 
license  complains  that  requirements  of  the  or- 
dinance that  he  pay  a  license  fee  and  give  bond 
amount  to  a  prohibition,  the  burden  is  on  him 
to  establish  his  contention.^Id. 

VII.   CONTRACTS  IN  GENERAI.. 

9=>226  (Ky.)  One  contracting  with  a  municipal- 
ity must  at  his  peril  know  the  rights  and  pow- 
ers of  the  officers  to  make  contracts. — City  of 
Princeton  v.  Princeton  Electric  Light  &  Power 
Co.,  179  S.  W.  1074. 


«=»243  (Tez.GlT.App.)  An  oral  contract  by  a 
city  to  furnish  electricity  held  binding  on  it. 
Rev.  St.  1911,  arts.  769-771,  not  specifying 
how  such  a  contract  shall  be  made. — City  of 
Brownsville  v.  Tumlinson,  179  S.  W.  1107. 
9=9247  •  (Ky.)  A  municipality  is  not  bound  by 
contracts  of  Its  officers  which  they  have  no 
power  to  moke,  and  the  law  does  not  raise  any 
promise  by  the  city  to  pay  for  benefits  received 
thereunder.- City  of  Princeton  y.  Princeton 
lilectric  Light  &  Power  Co.,  179  S.  W.  1074. 

IX.   PUBLIC    XMPROVEMENTS. 

(A)  Power     to     Hake     ImprOTementa      or 

Grant  Aid  Tberefor. 

9=>265  (Ark.)  Improvement  districts  held  to 
have  only  powers  and  liabilities  conferred  by 
statutes.— Eickhoff  v.  City  of  Argenta,  170  S. 
W.  307. 

<S=9269  (Ark.)  "Street"  defined  as  including  al! 
parts  of  the  way,  roadway,  gutters,  and  side- 
walks.—Eickhoff  T.  City  of  Argenta,  179  S.  W. 

«==>282  (Ky.)  Under  Ky.  St.  $$  3567,  3572, 
council  of  city  of  fourth  class  may,  in  its  dis- 
cretion, improve  only  part  of  the  width  of  a 
street,  which  discretion,  if  abused,  may  be  cor- 
rected.—City  of  Maysville  v.  Davis,  179  S.  W. 
468. 

(B)  Preliminary    Proeeedtnara     and    Ordl- 

naneea   or  Resolatlons. 

9=9289  (Ky.)  Assessment  warrants  against 
abutting  property  owners  for  cost  of  recon- 
structing curbing  and  guttering  under  single  or- 
dinance for  reconstruction  of  carriageway,  curb- 
ing, and  Buttering,  were  not  invalid  under  Ky. 
Sl  §g  3565,  3566.- Weber  v.  Knepfle,  179  S.  W. 

9=»302  (Ky.)  Under  Ky.  St.  §$  3487,  3567,  re- 
lating to  cities  of  the  fourth  class,  an  ordinance 
for  the  original  construction  of  a  street  is  not 
valid  without  piiblicntion. — City  of  Maysville 
T.  Davis,  179  S.  W.  463. 

id  Contraeta. 

9=9352  (Ark.J  Under  contract,  paving  district 
held  not  required  to  give  contractors  quantity 
of  work  stated  in  proposal  for  bids,  but  bound 
to  permit  them  to  do  all  work  required  while 
the  contract  was  in  force. — Burke  v.  Board  of 
Improvement  Paving  Dist.  No.  5,  179  S.  W.  654. 
9=9354  (Ky.)  Contract  for  a  public  improve- 
ment held  to  be  subject  to  modification,  either 
by  council  by  valid  ordinance,  or  by  act  of  en- 
gineer and  paving  committee,  if  duly  approved 
by  the  conncU. — City  of  Maysville  v.  Davis,  179 
S.  W.  463. 

9=9362  (Ark.)  Finding  that  paving  district  was 
not  entitled  to  damages  for  delay  in  completing 
paving_  held  warranted,  where  both  parties  had 
recognized  that  the  work  could  not  be  com- 
pleted within  the  specified  time. — Burke  v. 
Board  of  Improvement  Paving  Dist.  No.  5,  179 
S.  W.  654. 

9=9365  (Ky.)  In  the  absence  of  fraud  or  col- 
lusion between  the  council  and  contractors,  the 
acceptance  of  an  improvement  by  the  council 
after  having  been  completed  in  accordance  with 
the  ordinance  and  contract  is  conclusive  on 
property  owners. — City  of  Maysville  v.  Davis, 
179  S.  W.  463. 

9=9366  (Ark.)  Paving  district  In  paving  streets 
held  to  have  exercised  option  to  do  this  at  con- 
tractors' expense,  and  the  contractors  were  en- 
titled to  the  difference  between  the  contract 
price  and  the  cost  to  the  district. — Burke  v. 
Board  of  Improvement  Paving  Dist.  No.  5,  179 
S.  W.  654. 

9=9366  (Ky.)  The  provision  of  a  town's  char- 
ter that  contracts  involving  expenditure  of  more 
than  .$1(K)  shall  not  be  made  by  it  except  through 
competitive   bidding   does   not   prevent  it   itsdf 
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completing  a  street  improTement,  on  failure  of 
a  contractor,  without  adTertisini;  for  further 
bids.— Bayes  v.  Town  of  Paintsville,  179  S.  W. 
623. 

(D)    Damaacea. 

^=>385  (Ark.)  A  city  is  liable  for  damages  to 
abutting  owner  from  change  of  grade  of  street. — 
Elckhotr  ▼.  City  of  Argenta,  179  S.  W.  367. 
«=»400  (Ark.)  Kirby's  Dig.  S  5672,  providing 
that  street  improvements  shall  be  made  with 
reference  to  grades  as  fixed  by  the  city  ordinanc- 
es, held  to  impose  liability  for  damages  caused 
by  change  of  established  grade  on  city,  and  not 
on  improvement  district. — ^ElickhotC  ▼.  City  of 
ArgenU,  179  S.  W.  367. 
€=3404  (Ark.)  Complaint  against  an  improve- 
ment district  held  fatally  defective  for  failure 
to  allege  that  the  district  was  created  for  the 
purpose  of  grading  the  street  in  front  of  plain- 
tiff's buildings.— EickhoS  t.  City  of  Argenta, 
179  S.  W.  367. 

(B)   Asaeasmeiita  for  Beneata>  and  Special 
Tazea. 

«=9406  (Ky.)  Ky.  St.  {  8706,  expressly  empow- 
ers trustees  of  a  town  of  the  sixth  class  to  con- 
struct sewers  and  streets,  and  assess  abutting 
property,  not  exceeding  60  per  cent,  of  the  value 
of  the  land.— Bayes  v.  Town  of  Paintsville,  179 
S.  W.  623. 

€=>407  (Ky.)  Assessment  of  cost  of  curbing 
and  guttering  against  abutting  property  held 
not  double  taxation,  on  theory  uat  bonds  issued 
for  reconstruction  of  street  was  also  intended  to 
cover  the  curbing  and  guttering. — Shuey  ▼• 
Trapp,  179  S.  W.  67& 

«=>407  (Ky.)  A  local  assessment  for  the  cost 
of  a  local  improvement  held  not  a  "tax"  within 
Const,  a  157,  171,  limiting  tax  rate  and  re- 
quiring uniformity  of  taxes. — Vogt  t.  CJity  of 
Oakdale,  170  S.  W.  1037. 

Ky.  St.  {  3643,  providing  for  local  assessments 
for  street  improvements,  held  constitutional. 
-Id. 

«=>4I3  (Ky.)  Where  its  charter  required  a 
street  railroad  company  to  conform  its  tracks 
to  the  grade  of  the  street  and  keep  the  portion 
occupied  in  good  repair,  the  cost  of  improving 
that  portion  should  be  assessed  against  the  rail- 
road company,  and  not  abutting  owners. — City 
of  Maysville  v.  Davis,  179  S.  W.  4()3. 

Under  Ky.  St.  iS  3567,  3573,  3576,  abutting 
owners  on  street  may  be  charged  with  an  im- 
provement, notwithstanding  that  portion  oc- 
cupied by  car  tracks  was  left  unimproved,  and 
the  ordinance  authorizini;  a  change  was  invalid, 
the  engineer  having  authorized  the  change,  and 
the  work  having  been  accepted. — Id. 
<8=»4I4  (Ky.)  Under  Ky.  St.  K  3565,  3566, 
cost  of  curbing  and  guttering  held  properly  as- 
sessed against  abutting  property,  though  done  in 
connection  with  recunstruction  of  the  carriage- 
way of  the  street.— Shuey  v.  Trapp,  179  S.  W. 
578. 

9=>430  (Ky.)  The  owner  of  a  lot  by  convey- 
ing the  front  eight  feet,  reserving  right  to  use 
it  for  ingress  and  egress,  with  provision  against 
construction  thereon,  cannot  exempt  the  rest 
from  assessment  for  street  improvement,  as 
not  abutting  on  the  street.— Bayes  r.  Town  of 
Paintsville,  179  S.  W.  623. 
4=»446  (Ky.)  Abutting  owners  held  not  en- 
titled to  object  to  a  change  in  the  method  of 
improving  a  street,  where  the  city  could  not 
secure  removal  of  car  tracks,  the  change  not 
increasing  the  expense. — City  of  Maysville  v. 
Davis,  179  S.  W.  403. 

<S=>446  (Ky.)  That  by  the  plan  of  paving  streets 
and  constructing  sewers,  the  sewer  pipes  are 
smaller  in  some  streets  than  others  does  not 
invalidate  the  assessments  in  streets  having  the 
larger  pipes,  absent  a  showing  ot  fraud  in  adopt- 
ing the  plan.— Bayea  v.  Town  of  Paintsville,  179 
S.  W.  623. 


(F)  Bhtfarecaaeat  of  Amcaaiaeata  and  Spe- 
elal  Taxes. 

$=>562  (Ky.)  An  assessment  for  street  im- 
provement held  not  invalidated  by  changing  plan 
and  ordinance,  and  letting  work  under  the  new 
ordinance,  after  a  contract  for  some  of  the 
work  under  the  first  ordinance  has  been  com- 
pleted.—Bayes  V.  Town  of  Paintsville,  179  S. 
W.  623. 

The  property  owner  cannot,  in  an  action  by 
a  municipality  to  enforce  a  lien  for  pa;r'ment  Ot 
an  apportionment  warrant  for  a  street  improve- 
ment, assert  a  counterclaim  or  set-off  against  it 
-Id. 

4=>567  (Ky.)  One  must  allege  and  prove  a 
wrong  basis  of  apportioning  cost  of  a  street  Im- 
provement, and  consequent  damage,  to  have  re^ 
lief  on  that  ground  againnt  his  assesssment — 
Bayes  v.  Town  of  Paintsville,  179  S.  W.  623. 

X.   POXJOE  POWER  AND  REOITIJi- 
TION8. 

(A)   Delearatlon,    Bxtent.    and    Ezerdae    ot 
Power. 

$s»59l  (Tex.Civ.App.)  Provision  of  ordinance 
licensing  and  regulating  motor  busses,  requiring 
an  inspection  and  a  new  certificate  weekly,  held 
not  objectionable,  as  a  municipal  delegation  of 
police  power  intrusted  to  it  by  the  state. — ^Booth 
V.  City  of  Dallas,  179  S.  W.  801. 

XI.  USE  AND  KEGOTJiTXON  OF  FUB- 

UO  PULOES,  PBOPSKTT, 

AND  WOiaKS. 

(A)   Streets  and  Other  Pnblle  fPara. 

«=»B80,68I  (Ky.)  Ky.  St.  |  3636,  regulating 
municipal  franchise  grants,  must  be  strictly 
followed.— Eastern  Kentucky  Home  Telephone 
Co.  V.  Hatcher,  179  S.  W.  7. 

<8=»682  (Ky.)  An  exclusive  franchise  to  electric 
light  and  power  company  held  beyond  the  power 
or  a  city  to  grant. — City  of  Princeton  v.  Prince- 
ton Electric  Light  &  Power  Co.,  179  S.  W.  1074. 

A  franchise  for  more  than  20  years  is  beyond 
the  power  of  the  city  to  grant — Id. 

A  grant  by  a  city  of  a  franchise  to  an  electric 
light  and  power  company  for  10  years,  to  begin 
about  4%  years  later,  is  invalid. — Id. 
«=s>683  (Ky.)  Purpose  of  Const.  S  164,  is  to 
prevent  municipalities  from  granting  franchis- 
es without  sufficient  consideration,  by  compelling 
them  to  receive  bids  after  advertisement — City 
of  Princeton  v.  Princeton  Electric  Light  &  Pow- 
er Co.,  179  S.  W.  1074. 

Under  Const.  J  104,  a  city,  advertising  for 
the  sale  of  a  franchise  with  the  right  to  exer- 
cise it  for  10  years,  cannot  grant  a  valid  fran- 
chise for  a  greater  number  of  years. — Id. 

An  ordinance  of  a  city  granting  a  franchise 
for  10  years,  enacted  without  advertising  and 
receiving  bids  as  required  by  Const,  g  164,  is 
void.— Id. 

e=>684  (Ky.)  Any  ambiguity  in  an  ordinance 
panting  a  franchise  as  to  the  time  in  which  it 
IS  to  be  enjoyed  will  be  construed  more  strictb' 
against  the  grantee. — City  of  Princeton  v. 
Princeton  Electric  Light  &  Power  Co.,  179  S. 
W.   1074. 

^»697  (Tenn.)  Where  a  statute  regulates  jit- 
neys and  prohibits  their  operation,  except  upon 
conditions  named,  but  they  are  operated  in  vio- 
lation of  law,  with  danger  to  persons  and  prop- 
erty, they  may  be  enjoined  at  the  suit  of  an  in- 
dividual showing  special  damage. — Memphis  St 
Ry.  Co.  V.  Kapid  Transit  Co.,  179  S.  W.  635. 

Relief  by  an  injunction  against  a  nuisance,  ob- 
structing the  highway,  need  not  be  sought  by  an 
abutting  owner,  but  may  be  had  by  any  individ- 
ual who  can  show  special  damage  to  himself. 
— Id. 

€=^703  (Tenn.)  The  Legislature,  being  endow- 
ed with  police  power  to  regulate  the  use  of 
streets  in  public  places,  may  prescribe  the  con- 
ditions with  whifih  jitneys  inutt~<!Ma{t)iLi&  or- 

Jigitized  by ' 


1271 


INDEX-DIGEST 


Mualolpal  OoTPo«stli«« 


der  to  operate.— Cily  of  Memphis  t.  State.  179 
S.  W.  631. 

«e=703  (Tenn.)  Under  Acta  1915,  e.  60,  a  jitney 
company  is  altogether  without  ri^ht  to  do  busi- 
ness on  the  streets  of  a  city,  which  has  passed 
no  ordinance  pursuant  to  the  act,  and  the  de- 
fendants have  failed  to  procure  any  license  or 
oiecute  any  bond  under  the  act. — Memphis  St. 
Ry,  Co.  ▼.  Rapid  Trandt  Co.,  179  S.  W.  635. 

€=>703  (Tex.Cr.App.^  Under  Austin  city  char- 
ter, held,  that  the  city  could  enact  all  reason- 
able ordinances  necessary  to  regulate  the  han- 
dling of  automobiles,  including  pitneys,  and  the 
use  of  street  by  persons  operating  them  in  the 
carriage  of  passengers  for  hire.— Ehc  parte  Bogle, 
179  S.  W.  110.3. 

A  jitney  ordinance  requiring  an  indemnity 
bond  or  filing  of  insurance  policy  as  prereq- 
aitdte  to  a  Ucense  held  not  objectionable  as 
creating  a  liability  against  the  licensee  or  his 
bondsmen  in  favor  of  strangers  to  the  licensee 
and  licensor. — Id. 

<t=3705  (Mo.App.)  Ordinance  limiting  speed  of 
automobiles  to  12  miles  an  hour  held  not  to 
authorize  such  speed  under  all  circumstances 
and  not  conclusive  that  speed  of  10  miles  an 
hour  was  not  negligence. — Ginter  ▼.  O'Donoghue, 
170  S.  W.  732. 

Under  Rev.  St  1909,  S  8523,  care  required  of 
automobile  driver  held  to  be  determined  accord- 
ing to  attending  and  surrounding  circumstances 
and  the  exigencies  of  the  situation. — Id. 

4=3705  (Mo.App.)  Owner  of  automobile,  driven 
by  chauffeur  negligent  in  failing  to  see  boy 
approaching  street  crossing  on  roller  skates 
at  a  negligent  rate  of  speed  in  time  to  stop  the 
car  to  avoid  a  collision,  held  liable  for  the  boy's 
death.— Hopfinger  v.  Young,  179  S.  W.  747. 
®s>706  (Ky.)  Under  Civ.  Proc.  |  129,  variance 
between  petition  and  proof  in  action  against  au- 
tomobile owner  and  his  chauffeur  for  injuries 
sustained  by  plaintiff  in  collisipn  with  the  car 
helA  immaterial.— Weil  v.  Hagan,  179  S.  W. 
835. 

€=>706  (Mo.App.)  Where  an  action  for  injuries 

to  a  person  stnick  by  an  automobile  is  not  sxih- 
mitted  speciflcnlly  upon  the  theory  of  the  human- 
itarian or  last  chance  doctrine,  contributory 
negligence  will  defeat  a  recovery. — Ginter  ▼. 
O'Donofthue,  179  S.  W.  732. 

Contributory  negligence  of  person  struck  by 
conveyance  not  confined,  like  a  street  car,  to 
tracks  suggesting  danger,  held  ordinarily  a  ques- 
tion for  the  jury. — Id. 

Evidence  held  not  to  show  conclusively  that 
plaintiff  failed  to  look  for  vehicles  before  cross- 
ing street  or  looked  so  carelessly  as  not  to  see 
what  should  have  been  seen. — Id. 

Act  of  crossing  street  at  a  place  other  than 
a  crossing  at  a  street  intersection,  though  to  be 
considered,  held  not  negligence  as  a  matter  of 
law. — Id. 

Plaintiff  in  walking;  15  or  20  steps,  or  about 
33%  feet,  after  looking  for  automobiles  before 
starting  across  street,  held  not  negligent  as  a 
matter  of  law  in  failing  to  continually  look  be- 
hind her.— Id. 

XII.  TORTS. 

(B)   Aets     or     Oaitiislan*     of     Ofllcers      or 
Asenta. 

«=»747  (Ark.)  Improvement  district  held  not 
liable  for  damages  occasioned  by  a  change  of 
street  grade,  caused  by  negligence  of  its  agents 
in  failing  to  conform  to  grade  as  fixed  by  city.— 
Eickhoff  V.  City  of  Argenta,  179  S.  W.  367. 

(C)    Defectn   or    Obntrncdonii   In    Streets 
and  Other  Pnblto  Wars. 

€=»762  (Ky.)  City  grunting  property  owner 
permission  to  place  obstniction  or  attractive 
nuisance  in  the  street  held  liable  as  if  it  had 


placed  the  obstmcUon  in  the  street  itself.— Gnaa 
V.  Ackerman,  179  S.  W.  217. 

Where  an  obstruction  placed  in  a  street  by  a 
property  owner  with  the  permission  of  the  city 
made  the  street  unsafe,  the  city  and  the  prop- 
erty owner  were  jointly  and  severally  liable  for 
resulting  injuries.— Id. 

4=>702  (Ky.)  Duty  of  city  to  keep  streets  and 
sidewalks  reasonably  safe  extends  to  defects 
caused  by  acts  of  third  persons. — Eagan  t.  City 
of  Covington,  179  S.  W.  1026. 
^3763  (Ky.)  City  held  bound  to  exercise  ordi- 
nary care  to  keep  streets  reasonably  safe  for  use 
by  children  as  well  as  adults.— Gnan  r.  Acker- 
man,  179  S.  W.  217. 

If  higher  degree  of  care  is  required  to  keep 
streets  safe  for  children  than  for  adults,  city 
held  bound  to  exercise  such  higher  degree  of 
care. — Id. 

€=3767  (Mo.App,)  A  municipality  need  not 
keep  Its  streets  free  from  ruts,  and  the  fact 
that  a  truck  driver's  wheel  went  into  a  rut,  he 
being  thrown  out,  did  not  render  the  city  liable, 
unless  the  rut  rendered  the  street  not  reasonably 
safe  for  travelers  exercising  ordinary  care.— 
Morrill  V.  Kansas  City,  179  S.  W.  759. 
$=»788  (Ky.)  Where  city  authorized  obstruction 
ot  street  by  building  material,  held  actual  no- 
tice was  not  necessary  to  make  it  liable  for  in- 
juries.—Gnau  V.  Ackerman,  179  S.  W.  217. 
«=>788  (Ky.)  City  held  not  liable  for  injuries 
from  defective  sidewalk  caused  by  act  of  third 
person,  unless  charged  with  knowledge  of  de- 
fect.—Eagan  V.  City  of  Covington,  179  S.  W. 
1026. 

City  held  not  liable  for  injuries  from  defec- 
tive sidewalk  caused  by  overflow  in  the  al>sence 
of  knowledge  of  defect. — Id. 
<&=>805  (Mo.App.)  Where  a  walk  is  jiot  glaring- 
ly dangerous,  a  pedestrian  may  use  it  exercising 
ordinary  care,  but,  if  so  glaringly  dangerous 
that  an  ordinary  person  would  not  use  it,  the 
mere  use  of  the  walk  will  preclude  recovery 
against  the  city. — Morgan  v.  City  of  Kirksville, 
179   S.  W.  755. 

<S=»808  (Ky.)  That  property  owner  placing  ob- 
atrtiction  in  the  street  obtained  the  right  to  do 
Ko  from  the  city  held  not  to  relieve  him  from 
the  duty  of  leaving  the  street  in  a  safe  condi- 
tion.—Gnau  V.  Ackerman,  179  S.  W.  217. 

Where  an  obstruction  placed  in  a  street  by  a 
property  owner  with  the  permission  of  the  city 
made  the  street  unsafe,  the  city  and  the  prop- 
erty owner  were  jointly  and  severally  liable  for 
resulting  injuries. — Id. 

Property  owner  authorized  to  place  building 
material  in  the  street  held  liable  for  negligence 
of  contractors  employed  by  him. — Id. 
«=>8I2  (Mo.App.)  Under  I^ws  1913,  p.  545, 
plaintiff  truck  driver,  injured  by  defendant  city's 
defective  street,  could  maintain  his  action;  his 
petition  being  filed  within  6  days  of  the  acci- 
dent, and  the  city's  answer  within  30  days. — 
Morrill  V.  Kansas  City,  179  S.  W.  759. 
®=>8I8  (Mo.App.)  Where  there  was  nothing  to 
show  that  the  condition  of  a  sidewalk  had  not 
changed,  evidence  of  its  coifdition  at  the  time 
of  a  second  trial  was  inadmissible. — Morgan  v. 
City  of  Kirksville,  179  S.  W.  755. 
4=>82l  (Ky.)  Where  but  one  inference  can  be 
drawn  from  evidence  as  to  liability  of  city  on 
constructive  knowledge  of  street  defect,  ques- 
tion is  for  court.— Eagan  v.  City  of  Corington, 
179  S.  W.  1026. 

©=>82l  (Mo.App.)  In  an  action  against  a  city 
for  injuries  to  plaintiff  truck  driver  through 
the  unsafe  condition  of  a  street,  it  was  within 
the  jury's  province  to  determine  whether  the 
city  had  been  negligent  in  the  premises. — Mor- 
rill V.  Kansas  City,  179  S.  W.  759. 

^=3822  (Mo.App.)  An  instruction  in  an  action 
by  one  injured  in  a  fall  on  a  walk  held  erro- 
neous, as  making  a  mere  attempt  to  use  a  de- 
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fectiTe  walk  negligence  without  regard  to  the 
manner  of  the  use.— Morgan  v.  City  of  Kirk»- 
TiUe,  179  S.  W.  766. 

XTTT.   FISCAX.  MANAGEMENT.  PUB- 

UO  DEBT.  SEOUBITIE8.  ABB 

TAXATION. 

(A)  Po'vrer  to  Inear  Indebtedneaa  and  Bx- 
penditnrea. 

<Ss»87l  (Tenn.)  Priv.  Acts  1913  (1st  Ex.  Seas.) 
c.  18,  providing  for  improving  the  streets  of 
Bristol  and  issuance  of  bonds  held  not  in  viola- 
tion of  Const,  art.  2,  §  29,  as  pledging  the  cred- 
it of  the  city  for  abutting  owners  who  were 
specially  assessed  for  part  of  the  improvement. 
— Imboden  v.  CSty  of  Bristol,  179  S.  W.  147. 

(C)  Bonds  aad  Otiier  Seearitlea,  and  SIbIc- 
tnar   Fanda. 

«s>9l8  (Tenn.)  Where  the  credit  of  a  city  or 
county  is  to  be  used  for  a  proper  city  or  cor- 
poration purpose,  bonds  may  be  issued,  if  due 
authorit;y  is  given  by  the  Legislature,  without 
a  submission  of  the  matter  to  a  vote  uf  the 
people.— Imboden  v.  City  of  Bristol,  179  S.  W. 

XV.  ACTIONS. 

4=s>l027  (Ky.)  Where  a  city  brought  suit  to 
protect  its  rights  as  against  a  public  service 
corporation  operating  under  a  void  franchise, 
the  i>etition  of  a  citizen  to  be  made  a  party 
plaintiff  held  properly  rejected.— City  of  Prince- 
ton T.  Princeton  liilectric  Light  ft  Power  Co., 
179  S.  W,  1074. 

MUNICIPAL  COURTS. 

See  Courts,  <8=»189 ;  Criminal  Law,  «=3S4. 


MURDER. 


See  Homiddet 


MUTUAL  AID  SOCIETIES. 

See  Beneficial  Amodationa. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ®=>6S7-825. 

MUTUALITY. 

See  Contracts,  <S=»ia 

MUTUAL  WILLS. 

See  Death,  «=»5. 

NAMES. 

See  Beneficial  Associations ;  Building  and  Loan 
Associations,  €=94. 


€s>l4  (Mo.App.)  Identity  of  name,  in  the  ab- 
sence of  proof  to  the  contrary,  is  identity  of 
person.— Eaker  ▼.  Harvey,  179  S.  W.  985. 


NATIONAL  BANKS. 

See  Banks  and  Banking,  ®=3262. 

NECESSARIES. 

See  Husband  and  Wife,  <S=>19. 

NE  EXEAT. 

See  Constitutional  Law,   4=>83. 

«s>3  (Tenn.)  The  writ  of  ne  exeat  will  not  is- 
sue for  demands  uncertain  or  contingent,  and 
eitJier  the  demand  or  its  enforcement  must  be 
of  an  equitable  nature. — Canghron  t.  Stine- 
spring,  179  S.  W.  162. 

€=>6  (Tenn.)  A  bill,  praying  the  issuance  of  a 
writ  of  ne  exeat,  must,  by  positive  allegations 
or  by  facts  showing  the  intention,  set  forth  de- 
fendants'  intended   departure   from   the   state 


and  the  probabili^  of  loat  of  rights.— CSanghron 
V.   Stinespring,  179  S.   W.  162. 

NEGLIGENCE. 

See  Bailment,  i8=>12;  Carriers,  «=»133,  136, 
213-230,  280-382;  Evidence,  «=»5;  Explo- 
sives, €=38;  Food,  €=»25;  Gas;  Homicide, 
«=368;  Master  and  Servant.  <g=>S9-333; 
Munidpal  Corjiorations,  €=705-822 ;  Rail- 
roads, €=9281-484;    Street  Bailroads. 

I.   ACTS   OR  OMISSIONS  OON8TITUT- 
ING  NEGI.IOENOE. 

(B)  DanKeroaa       Svlia<an«eB,      Maehtnerr, 

and    Other    ln«trnnkentalttte«. 

€=923  (Ky.)  City  placing  attractive  nuisance 
dangerous  to  children  of  immature  years  in  the 
streets  held  liable  for  injuries  sustained  by  them. 
— Gnau  V.  Ackerman,  179  S.  W.  217. 

(C)  Condition  and  Use  of  I<and.  BnUdlnsa, 

and    Other    Strnctnrea. 

€=>29  (Mo.App.)  Railroad  company's  failure  to 
keep  gate  of  stock  pen  reasonably  safe  held  not 
actionable  unless  it  owed  to  injured  person  the 
duty  of  keeping  its  stock  pen  and  premises  rea- 
sonably safe.— Woods  v.  Missouri  Pac.  By.  Co., 
179  S.  W.  727. 

€==>32  (Mo.App.)  Person  selling  live  stock  to 
shipper  and  entering  railroad  stockyards  for 
purpose  of  delivering  them  held  an  invitee  to 
whom  the  company  owed  the  duty  of  ordinary 
care.— Woods  v.  Missouri  Pac.  By.  Co.,  179  S. 
W.  727. 

€=>32  (Tenn.)  A  policeman,  injured  while  ex- 
amining private  premises  without  the  owner's 
consent,  is  a  mere  licensee,  as  to  whom  the  own- 
er need  not  keep  the  premises  safe,  but  must 
only  refrain  from  willful  injury. — Burroughs 
Adding  Mach.  Co.  v.  Fryar,  179  S.  W.  1:27. 

in.  CONTRIBUTOBT  NEGUOENOB. 
(A)    Persona  Injured  la  General. 

€=>68  (Tex.)  It  is  a  maxim  that  no  one  is 
bound  to  anticipate  another's  negligence. — St 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Arey, 
170  S.  W.  860. 

€=>83  (Tex.Civ.App.)  The  doctrine  of  discover- 
ed peril  has  no  application,  in  the  absence  of 
actual  knowledge  by  the  person  inflicting  the 
injury  of  tbe  peril  of  the  person  injured  in  time 
to  avoid  the  injury  by  use  of  the  means  at  hand. 
— St.  Louis  Southwestern  By.  Co.  of  Texas  v. 
Aston,  179  S.  W.  1128. 

(C)   Impnted  NesIlKenee. 

€=»93  (Mo.App.)  The  negligence  of  a  driver  of 
a  wagon  cannot  be  imputed  to  a  person  who  is 
injureid  while  riding  therein,  at  the  driver's  in- 
vitation.—Ingino  T.  Metropolitan  St.  Ry.  Go. 
179  S.  W.  771. 

^=>96  (Mo.App.)  Father  of  two  year  old  child, 
who  permitted  her,  upon  becoming  engrossed  in 
his  newspaper,  to  run  into  the  street,  where 
she  was  struck  by  an  electric  car,  held  not 
negligent— Albert  v.  St  Louis  Electric  Ter- 
minal Ry.  Co.,  179  S.  W.  955. 

(D)  Contparatlve   Nearllaronee. 

€=9lOt  (Ky.)  The  contributory  negligence  of 
the  injured  servant  will,  under  the  federal  Em- 
ployers' Inability  Act  only  reduce  the  recovery. 
—Cincinnati,  N.  O.  ft  T.  P.  Ry.  Co.  ▼.  Nolan, 
179  S.  W.  1048. 

€=>IOI  (Tex.Civ.App.)  Contributory  negligence 
on  part  of  an  employ^  merely  diminishes  the 
amount  of  his  recovery.— Pecoa  &  N.  T.  Ry.  0>. 
V.  Winkler,  179  S.  W.  691. 

To  diminish  recovery  by  servant  on  account 
of  contributory  negligence,  the  employer  need 
not  show  that  the  servant  knew  of  the  danger, 
but  it  is  suiBdent  to  show  that  he  did  not  exer- 
cise due  care.— Id.    _  C^  c\c\o\p 
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XV.  Aonom. 

(B)  ETldenoe. 

®=>l2i   (Ky.)  Negligence  will  not  be  presumed, 
but  must  be  alleged  and  proven. — ^Lucas  Land  & 
Lumber  Co.  v.  Cook's  Adm'r,  179  S.  W.  582. 
«=>t22  (Ey.)  The  burden  is  on  the  defendant 
to  show  contributory  negligence. — Southern  Min- 
ing Co.  V.  Lewis'  Adm'r,  179  S.  W.  1067. 
4=3 1 34  (Ky.)  It  is  not  necessary  to  establish 
negligence  by  eyewitnesses  ;   circumstantial  evi- 
dence  is    sufficient.— Southern    Mining    Co.    v. 
Lewis'  Adm'r,  179  S.  W.  1067. 
4=9 1 34  (Tex.  Civ.  Appk)  Negligence    cannot    be 
estatilished  by  mere  conjecture  without  evidence 
of  actual  negligence  or  of  facts  from  which  it 
can  be  inferred.— St  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Aston,  179  S.  W.  1128. 

(O)   Trial.  JadKineiit,  and  Revleiv. 

«=>I36  (Mo.App.)  In  determining  whether 
plaintiff's  negligence  appears  as  a  matter  of 
law,  plaintiff  held  entitled  to  all  evidence  favor- 
able to  her  and  all  reasonable  inferences  from 
the  facts  in  evidence. — Ginter  v.  O'Donoghue, 
179  S.  W.  732. 

«=>I36  (Tex.)  Whether  negligence  of  plaintiff 
contributed  to  injury  held  for  the  jury,  anless 
such  conclusion  is  irresistible. — ^Wells  Fargo  & 
Co.  v.  Benjamin,  179  R.  W.  513. 

Where  evidence  conflicts  as  to  plaintiff's  an- 
ticipation of  danger,  question  of  contributory 
negligence  is  for  uxe  jury. — Id. 
4=3l4l  (Tex.)  In  an  action  for  personal  in- 
juries defendant  is  entitled  to  charge  grouping 
facts  relied  upon  to  establish  contributory  neg- 
ligence.—Wells  FaiKO  &  Co.  V.  Benjamin,  179 
&  W.  61S. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

See  Affidavits,  €=>5;  Appeal  and  Brror,  «=» 
282-301,  601,  933,  977,  1177:  Criminal  Law, 
«=>92^-857,  1064,  1124,  1156. 

n.  OBOTJiros. 

(B>  BUaeoadaot     of     Partlea,     Cowuel,     or 
'Wltnmaea. 

4=>29  (Ky.)  New  trial  will  be  granted  when 
counsel  misstated  facts  with  the  intention  of 
influencing  the  jury  improperly. — Liverpool  & 
London  &  Globe  Ins.  Go.  v.  Wright,  179  S. 
W.  49. 

<D)   Dlaqvalllleatlon    or    Mlacondnet    of  oi 
ASectiaK  Jnrr. 

4s»49  (Ky.)  New  trial  will  be  granted  when 
tlie  jury  u  "treated"  by,  and  converses  sev- 
erally with  the  attorney  of  one  party. — Liver 
pool  &  London  &  Globe  Ins.  Co.  v.  Wright,  179 
S.  W.  49. 

(F)  Verdict  or  Flndlnara  Contrarr  to  Law 
or   Evidenoe. 

«s>75  (Ky.)  Civ.  Code  Prao.  I  341,  prohibiting 
sew  trials  of  x)ersonal  injury  actions  for  in- 
adequacy of  damages,  held  not  to  prevent  new 
trial  for  errors  causing  inadequacy  or  for  other 
errors,  though  the  damages  are  inadequate. — 
Gnau  V.  Ackerman,  170  S.  W.  217. 
4=»75  (Mo.App.)  In  action  for  damages  for 
breach  of  contract  concerning  assets  and  man- 
agement of  a  corporation,  where  the  evidence 
tended  to  show  damages  in  a  substantial  amount, 
the  trial  court  was  within  its  discretion  in  set- 
ting aside  a  verdict  for  plaintiff  for  ^1j— 
Powell  V.  Batchelor,  179  S.  W.  751. 
«=>76  (Ky.)  Setting  aside  a  verdict  for  |12,000 
held,  under  the  evidence,  not  abuse  of  discretion 


by  lower  conrt.— Beall  r.  Lonisrille  Home  Tele- 
phone Co.,  179  S.  W.  251. 

(G)   gurprlae,    Aeeldent,    laadvertenoe,    or 
Mistake. 

^3>97  (Ky.)  A  new  trial  for  surprise  will  not 
be  granted,  where  no  objection  was  made  to 
the  evidence  alleged  to  constitute  surprise  and 
no  motion  was  made  for  postponement  or  con- 
tinuance of  the  case. — Hudson  Elngineering  Co. 
V.  Shaw,  179  S.  W.  1083. 

(H)  Hevrlr  Discovered  BTldence. 

«=>I00  (Ky.)  Where  the  defeated  party  neg- 
lected to  call  a  witness  solely  because  he  said 
he  would  not  testify  because  of  his  privilege 
against  incriminating  himself,  his  evidence  is 
not  newly  discovered  so  as  to  warrant  a  new 
trial. — Liverpool  &  London  &  Globe  Ins.  Co.  v. 
Wright,  179  S.  W.  49. 

4=3 1 02  (Ky.)  Where  defendant  could  easily 
have  discovered  certain  evidence  at  the  trial  of 
a  case,  which  was  pending  for  3%  years,  but 
he  failed  to  produce  it,  he  cannot  have  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence.—Hudson  Engineering  C!o.  t.  Shaw,  179 
S.  W.  1083. 

4=>I02  (Tex.Civ.App.)  Defendant  is  not  en- 
titled to  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  a  deed  of  trust,  of  which  the 
circumstances  put  him  on  inquiry. — Ablon  v. 
Wheeler  &  Motter  Mercantile  Ca,  179  S.  W. 
527. 

NOMINATION. 

See  Elections,  «s>146,  156. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  «=>199. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  «=>424;  Bills  and 
Notes,  <8s>414,  421;  Carriers,  «=s>159,  218; 
Elections,  «=>280;  Estoppel,  «=»54;  Evi- 
dence, 4=>185;  Execution,  4==>184;  Guaran- 
ty, 4=>67;  Insurance,  4=>533-658;  -  Master 
and  Servant,  <S=»126,  217,  220,  252;  Mort- 
gages, 4=>356;  Municipal  Corporations,  4=> 
788,  812;  Principal  and  Agent,  <S=»166; 
Statutes,  4=»8^ ;  Vendor  and  Purchaser,  4=> 
228,232. 

NOVATION. 

See  Bais  and  Notes,  iS=»430. 

^=>4  (Mo.App.)  Where  it  is  agreed  that  a  anb- 
stituted  note  shall  be  an  absolute  payment  of 
the  original  debt  or  note,  it  will  operate  as  an 
extinguishment  of  the  original  indebtedness  by 
way  of  novation. — Western  Auction  &  Storage 
Co.  V.  Shore,  179  8.  W.  769. 

NUISANCE. 

See  Negligence,  4=:>23. 

n.  puBuo  mTisAxroES. 

(A)  Nature  of  In)vrr>  and  lilabilltr  Tbere- 
*or. 

ie=>65  (Tex.Civ.App.)  Under  Rev.  St  1911,  art 
4G89,  plaintiff  is  not  entitled  to  maintain  his  ac- 
tion to  enjoin  disorderly  houses  in  the  city  of 
Houston,  where  bawdy  houses  are  restricted  by 
ordinance  to  a  certain  locality.^^oman  v. 
Baker,  179  8.  W.  937. 

(B>  RlKlits  and  Remedies  of  Private  Per- 
sons. 

«=»72  (Tex.Civ.App.)  Under  Rev.  St.  1911,  art. 
4643,  a  property  owner  seeking  an  injunction 
against   disorderly   houses   must   show    special 
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damage  to  entitle  bim  to  relief. — Coman  t. 
Baker,  179  S.  W.  937. 

NUNC  PRO  TUNC. 

See  Courts,  $=»116. 

OBJECTIONS. 

.See  .Vppeal  and  Error,  «=>185-242 ;  Trial,  «=s> 
273,  366. 

OBSCENITY. 

See  Carriera,  iS=>284. 

OFFICERS. 

See  Banks  and  Banking,  ^=3262;  Constitntion- 
al  Law,  «=»102;  (Corporations,  <S=>425-432; 
Highways,  «=s>g5 ;  Injunction,  9=»80 ;  .Tudg- 
es;  Jtistices  of  the  Peace;  Municipal  Cor- 
porations, ©=>747;  Prisons;  Receivers; 
Schools  and  School  Districts,  ®=>53 ;  Sheriffs 
and  Constables. 

I.  APFOIITTMEirT.      QUALIFIOATION, 
AND   TENrHE. 

(O  EllKlbtlitr    and    Ctnalllloatlan. 

«=»I9  (Tenn.)  Under  the  express  provisions  ot 
Const,  art  2,  §  25,  and  Shannon's  Code,  ( 
1069,  the  election  of  a  defaulter  in  the  payment 
of  state  revenue  to  the  office  of  clerk  of  the 
county  board  of  road  commissioners  was  abso- 
lutely void. — Hogan  v.  Hamilton  County,  179 
S.  W.  128. 

<8=>35  (Ky.)  Under  Const.  §  236,  and  Ky.  St. 
§1  779a,  3755,  held,  that  lapse  of  one  year  after 
the  appointment  of  a  special  railway  policeman 
before  qualifying,  raised  the  presumption  that 
he  did  not  execute  the  bond  and  take  the  oath 
within  the  prescribed  30  days  after  notice  of 
appointment,  so  that  the  office  was  vacant. — Cin- 
cinnati, N.  O.  &  T.  P.  By.  Co.  v.  Cundiff,  179 
S.  W.  616. 

(D)  De  Facta  Ollleera. 

4=943  (Ky.)  A  special  railway  police  officer 
whose  office  had  become  vacant  for  failure  to 
take  the  oath  and  execute  his  bond  within  the 
time  prescribed  by  the  Constitution  was  not  a 
"de  facto  officer."— Cincinnati,  N.  O.  A  T.  P. 
Ry.  Co.  V.  Cundift,  179  8.  W.  616. 
4=s>43  (Tenn.)  The  fact  that  one  whose  elec- 
tion as  clerk  of  a  county  board  of  road  commis- 
sioners was  absolutely  void  was  permitted  by 
the  county  court  to  take  the  oath  and  to  give 
bond  added  nothing  to  his  rights,  and  he  mere- 
ly became  a  de  facto  officer  and  could  assert  no 
rights.— Hogan  v.  Hamilton  County,  179  S. 
W.  128. 

(F)  Term  o(  OAce,   Vacanelea,  amd  Hold- 
In  K   Orer. 

<8=>49  (Ky.)  Under  Onst.  §  93,  and  Ky.  St  I 
779a,  it  was  intended  to  create  the  office  of 
special  railway  policeman  for  the  constitutional 
four-year  term,  and  failure  to  fix  the  term  as 
one  not  longer  than  four  years  did  not  render 
the  statute  invalid.— Cincinnati.  N.  O.  ft  T.  P. 
Ry.  Co.  V.  Cundifif,  179  S.  W.  616. 
4s>54  (Tenn.)  The  clerk  of  a  county  board  of 
road  commissioners  entitled  to  hold  over  under 
the  Constitution,  after  the  void  election  of  his  in- 
tended successor,  was  the  de  jure  officer  entitled 
to  serve  and  to  receive  the  salary  of  the  office. — 
Hogan  V.  Hamilton  County,  179  S.  W.  128. 
<e=»5S  (Ky.)  Under  Const  g  93,  and  Ky.  St  8 
779a,  succession  in  office  of  special  railway  po- 
lice officer  was  not  contemplated,  and,  when  the 
term  of  officer  expired  the  office  ceased,  and  an- 
other appointee  was  not  a  successor. — Cincin- 
nati, N.  O.  ft  T.  P.  Ry.  Co.  v.  Cundift,  179  S. 
W.  615. 


m.  BIGHTS.  POW^U,  DUTIES,  AKD 
UABIUTIES. 

<8=»I00  (Ky.)  While  unaer  Const.  H  161,  235, 
compensation  of  an  officer  not  previously  fixed 
may  be  fixed  after  his  election,  it  may  not  there- 
after be  changed.— Hurt  v.  Morgan  County,  179 
S.  W.  255. 

4=3 1 00  (Ky.)  Salary  of  county  derk  as  clerk 
of  fiscal  court,  fixed  before  election  of  clerk, 
cannot  be  reduced  after  hi|  election,  under 
Const  §1  161,  23!5.— Fiscal  Court  of  Mercer 
County  V.  Gibbs,  179  8.  W.  409. 
4=9 1 01  (Tenn.)  In  a  suit  against  a  ooonty  for 
salai^  due  the  cleric  of  the  board  of  road  com- 
missioners,  plaintiff  might  show  that  the  person 
who  had  been  nominally  dected  as  his  successor, 
and  who  had  given  bond  and  taken  the  oath  of 
office,  was  a  defaulter,  and  hence  only  a  de  facto 
officer.— Hogaa  v.  Hamilton  County,  170  8.  W. 
128. 

OPEN  AND  CLOSE. 

See  Trial,  «s>26. 

OPINION  EVIDENCE. 

See  Criminal  Law,  4=»448-17S ;  Slridence,  ^=> 
471-668. 

ORAL  CONTRACTS. 

See  Municiiwl  Corporations,  4=>24& 

ORDINANCES. 

See  Municipal  Corporations,  4=»121,  302. 

PARENT  AND  CHILD. 

'See  Adoption;  Bastards;  Death,  iS=>31,  99; 
Guardian  and  Ward;  Infants;  Negligence, 
i8=>9e;   Slaves. 

4=>3  (Mo.App.)  A  father  who  leaves  his  home 
wrongfully  is  liable  to  his  wife  for  necessaries 
furnished  by  her  to  the  minor  children  during 
his  absence,  even  though  he  be  divorced  from 
her  in  a  foreign  state,  and  the  decree  does  not 
award  the  custody  of  the  children  to  either.— 
Assman  v.  Assman,  179  S.  W.  957. 

Where  a  wife,  after  leaving  her  husband,  who 
was  without  fault,  and  going  to  a  foreign  state, 
returned,  and,  without  the  husband's  knowledge 
or  consent  induced  her  minor  son  to  accompany 
her  to  such  foreign  state,  her  husband  was  not 
liable  for  such  son's  support  by  her  thereafter. 

'Diat  a  father,  after  the  mother  had  secr^ly 
carried  off  their  son  to  another  state,  sent  on 
the  boy's  clothes  with  a  letter  of  good  advice  to 
hin^  did  not  show  a  consent  to  the  removaL 

<S=>I7  (Tex.Cr.App.)  Under  Acts  33d  Leg.  c. 
101,  g  1,  it  was  immaterial  that  the  child 
charged  to  have  been  deserted  was  born  aftw 
defendant  had  deserted  his  wife. — Spicer  ▼. 
Stole,  170  8.  W,  712. 

PAROL  EVIDENCE. 

See  Oiminal  Law,  4=>447;  Evidence,  4=>397- 
462. 

PARTIALITY. 

See  Interpleader,  4=>23. 

PARTIES. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  the  various  specific  topics. 

m.   NEW  PAKTIES  AITD  CHAKOE  OF 
PABTIES. 

<S=>40  (Tex.Civ.App.)  Interveners,  under  their 
allegation  that  they  were  jointly  interested  with 
plaintiff  in  lands  and  waters  in  controversy, 
held  proper  parties. — Moore  T.  Toyah  Valley 
Irr.  Co..  179  S.  W.  660.         ^  i 
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PARTNERSHIP. 

See  Evidence,  ^=9442,  589 ;  Joint  Adventures ; 
Judgment,  «e9256;  Pleading,  «e9290;  Trial, 
<e=»251,  256,  S50. 

ZV.   RIGHTS   AND   ZXABIXITTES   AS 
TO  THIKD  PEBSONS. 

(D)  Aetlona  br  or  Ac*ln«t  Flrma  or  Part- 


®=»I99  (Mo.App.)  Plaintiff,  suing  railroad  for 
damage  to  live  stock,  part  of  which  had  been 
owned  by  a  partnership  of  which  he  was  a 
member,  who  showed  no  transfer  by  his  partner 
to  bim  of  former's  interest  in  the  cattle  or 
claim  for  damages,  could  not  maintain  his  ac- 
tion for  damage  to  the  partnership  stock.— 
Hardesty  v.  Atchison,  T.  ft  S.  F.  Ry.  Co.,  179 
S.  W.  725. 

No  formal  assignment  by  a  partner  of  his 
interest  in  firm  property  is  necessarjr  to  enable 
another  partner  to  sue  alone  for  injury  there- 
to. Any  action  showing  an  intent  to  transfer 
the  interest  to  the  suing  partner  is  sufficient, 
— Id. 

«=>200  (Tex.Civ.App.)  Stfbject  to  the  power  of 
tbe  Legislature  to  otherwise  provide,  all  mem- 
bers of  a  partnership  must  be  made  parties  to 
authorize  a  judgment  against  the  partnership 
and  its  property. — ^American  Express  Co.  v. 
North  Ft  Worth  Undertaking  Co.,  179  S.  W. 
908. 

Vn.  DISSOIilTTION,    SETTLEMENT. 
AND   AOOOUNTINO. 

(B)  RlvMs,  Powera.  uA  IilablUtles  after 
OlssolnitloB. 

«=3296  (Tex.  Ot.  Api>.)  In  action  by  former 
member  of  partnership  for  share  in  commis- 
sions on  a  deal  completed  after  the  dissolution, 
evidence  held  to  support  findings  in  his  favor.— 
Daniel  v.  Lane,  179  S.  W.  906. 

Tbe  conrt,  in  submitting  issue  as  to  wbetb«r 
a  deal,  on  which  commissions  were  claimed 
was  pending  when  partnership  was  dissolved, 
HM  not  to  have  erred  in  its  definition  of  "pend- 
ing."—Id. 

That  plaintiff  participated  in  fee  earned  by 
firm  prior  to  March  1st  held  not  conclusive 
that  jury's  finding  that  he  became  a  member  of 
the  firm  on  March  1st  was  not  sustained  by  the 
evidence. — Id. 

(D)   Aetlona  tor  Dihaolvtlon  and  Aoconnt- 
tn«. 

«=>336  (Tei.CSv.App.)  On  accounting  between 
partners,  where  the  books  bad  been  incorrect- 
ly  kept,  so  that  it  was  impossible  to  determine 
in  what  proportion  partnership  and  personal 
funds  had  boon  comminsled  by  defendant,  it 
became  incumbent  upon  him  to  show  the  amount 
of  credit  to  which  he  was  entitled. — Navarro  v. 
Lamana,  179  S.  W.  922. 

€=^336  (Tex.Civ.App.)  Testimony  of  attorney 
who  had  acted  for  both  parties  and  was  familiar 
with  their  dealings  with  each  other  that  he  did 
not  know  or  hear  of  plaintiff's  ownership  of 
the  land  in  controversy  held  admissible  in  a 
partnership  accounting.— Hall  v.  Bay,  179  S.  W. 
1135. 
"Where,  in  action  for  partnership  accounting, 
'defendant  denied  existence  of  the  general  part- 
nership, and  claimed  that  be  and  plaintiff  bad 
been  interested  in  several  land  trade  contracts, 
JieJd,  that  defendant's  testimony  relative  to 
such  trades  and  division  of  profits  was  admis- 
sible.— Id. 

In  an  action  for  an  accounting  in  respect  to  a 
general  partnership,  wherein  defendant  denied 
the  existence  of  snch  partnership,  the  burden 
of  proof  was  on  plaintiff. — Id. 
<S=5346  (Tex.Civ.App.)  Lnder  Rev.  St.  1911, 
arts.  2035,  2048,  in  action  for  accounting,  the 
court   properly   exercised   its  discretion   in    tax- 


ing all  costs  against  defendant  partner  who 
fraudulently  or  negligently  bad  kept  books  so 
that  appointment  of  an  auditor  was  necessary 
to  determine  amount  of  personal  funds  defend- 
ant had  mingled  with  firm  fonds.— Navarro  v. 
Lamaina,  179  S.  W.  922. 

PART  PERFORMANCE. 

See  Frauds,  Statute  of,  <S=3l29. 

PASSENGERS. 

See  Carriers,  <S=3247-382. 

PASSWAYS. 

See  Private  IRoads,  9=32. 

PATENTS. 

X.  TnXE,  OONVETANOES.  AND  CON- 
TRACTS. 

(O)  Ueenaea  and  Contraeta. 

€=>2 1 1  (Ky.)  Where  a  contract  transferred 
patents  to  defendants  for  their  use,  the  use  con- 
templated was  the  right  to  use,  and  not  actual 
physical  employment,  so  that  retention  of  the 
patents  constituted  "use"  within  the  contract- 
Hudson  Engineering  Co.  ▼.  Sbaw,  179  S.  W. 
1083. 

PAYMENT. 

See  Api>eal  and  Error,  iS=9ll80;  Bills  and 
Notes,  18=3430,  499,  511 ;  Compromise  and 
Settlement;  Electricity,  €=3ll;  Insurance, 
9=>740 ;  Ivimitation  of  Actions,  €=937 ;  Mas- 
ter and  Servant,  ^=»79 ;  Vendor  and  Pur- 
chaser, <8=»175,  334-341. 

I.   REQUISITES  AND  SUFFIOIENOT. 

«=>7  (Tex.Civ.App.)  A  creditor,  extending  a 
past-due  indebtedness,  by  accepting  the  60  and 
00  day  notes  of  the  debtor  conclusively  bound 
himself  not  to  collect  the  debt  until  the  maturity 
of  the  notes. — Bonner  OU  Co.  v.  Gaines,  179  a. 
W.  686. 

^=>9  (Tex.Civ.App.)  A  creditor  is  not  required 
to  accept  incumbered  property  in  settlement  of 
his  account  and  to  assume  the  incumbrance, 
but  need  accept  nothing  but  a  legal  tender. — 
Scruggs  ▼.  E.  L.  Woodiey  Lumber  Co~  179  S. 
W.  897. 

PENAL  STATUTES. 

See  Statutes,  «=9241. 

PENALTIES. 

See  Carriers,  «=»20. 

PERPETUITIES. 

®^6  (Ky.)  Reasonable  restraint  on  alienation 
held  valid,  though  deed  or  will  passes  fee-simple 
Utle.— Chappell  v.  Frick  Co.,  179  S.  W.  203. 

Condition  of  deed  that  grantee  should  not  sell 
or  convey  to  any  one  except  grantor's  heirs  held 
void  as  an  unreasonable  restraint  of  alienation. 
-Id. 

PERSONAL  INJURIES. 

See  Carriers,  <S=»280-382;  Damages,  ®=>32, 
130-132;  Explosives,  <S=»8;  Food,  ig=»25; 
Gas;  Husband  and  Wife,  «=s>209;  Master 
and  Servant,  <8=>89-333;    Negligence. 


PETITION. 

See    Pleading;     Removal    of    Causes, 
Schools  and  School  Districts,  ®=>44. 


For  cases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Seriw  *  Indexes  see  same  topic  and  KEY-NUMBBR     |^ 


Pl^tocvapha 


179  SOUTHWJDSTBBN  BBPORTBK 


1276 


PHOTOGRAPHS. 

Se«  Evidence,  «=>38&. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  ®=s>476;    Evidence.  €=3128, 

506;     Insurance,    9s»430:     Witnesses,    ^=» 

208,  219. 
$=»2  (Tex.Cr.App.)  The   medical  practice   act 
is  not  unconstitutional.— Hyroop  ▼.  State,  179 
S.  W.  878. 

®=36  (Tex.  Cr.  App.)  EMdence  of  methods  of 
treatment  of  diseaae  by  one  claiming  to  be  a 
masseur  held  admissible  in  a  prosecution  of 
such  person  for  unlawfully  practicing  medicine. 
—Hyroop  v.  State,  179  S.  W.  878. 

Under  Rev.  St.  1911,  art  5745,  one  profess- 
ing to  be  a  masseur  is  yet  a  "physician,"  where 
he  professes  to  cure  diseases  or  disorders. — Id. 

Under  Rev.  St  1911,  art  5745,  it  is  not  nec- 
essary to  complete  the  offense  that  the  defend- 
ant shall  have  held  himself  out  as  practicing 
medicine. — Id. 

PISTOLS. 

See  Weapons,  €=>8. . 

PLEADING. 

See  Courts,  9=»189;  Indictment  and  Informa- 
tion. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.   FORM  AND  AXXEOATIONS  IH 
OENERAI.. 

€=>8  (Ky.)  An  allegaticm  of  a  petition  in  eject- 
ment that  a  prior  sale  of  the  land  was  by  order 
in  an  action  "seeking  a  sale  and  division  of 
the  proceeds"  held  a  mere  conclusion,  and  in- 
sufficient to  rebut  the  presumption  in  favor  of 
the  judgment  that  the  action  was  under  Gen. 
St  c.  &.  art  6.— Johnson  v.  Whitcomb,  179 
S.  W.  821. 

«=>9  (Tenn.)  Under  Rev.  St  Me.  1903,  c.  47, 
g  50,  a  bill  charging  the  Issuance  of  stock  to 
defendant  to  be  without  consideration  sufficient- 
ly charges  fraud,  although  the  word  "fraud" 
is  not  used.— Sullivan  v.  Famsworth,  179  S.  W. 
317, 

$^34  (Mo.App.)  Every  intendment  will  be  in- 
dulged in  favor  of  the  sufficiency  of  the  petition 
where  defendant  fails  to  object— State  ex  rel. 
Williams  v.  Stipp,  179  S.  W.  723. 

In  action  on  attachment  bond,  petition,  when 
not  objected  to  by  demurrer  or  otherwise,  held 
to  sufficiently  allege  that  plaintiff's  property 
was  attached. — Id. 

^=»34  (Tex.<3iv.App.)  In  passing  on  a  pleading 
as  against  demurrer,  the  court  must  consider 
everything  as  properly  alleged  which  b'y  any 
reasonable  construction  may  be  embraced  with- 
in the  allegations  made. — Bolt  v.  State  Savings 
Bank  of  Manchester,  Iowa,  179  S.  W.  1119. 

n.  DECI.ARATTOH,   OOHPIJUNT,   PE- 
TITIOH.  OR  STATEMENT. 

$s>66  (Ky.)  A  complaint,  in  an  action  for 
breach  of  contract  for  failure  to  account  to 
plaintiff  for  sales  of  timber  which  alleged  that 
the  purchasers'  names  were  unknown  to  plain- 
tiff, held  not  indefinite.— Daniel  v.  Daniel,  179 
S.  W.  5. 

m.  PZJBA  OR  ANSWER.  OROSS-GOM- 

PIiAINT,   AND   AFFIDAVIT 

OF  DEFENSE. 

(C)  TrsTersaa  or  Denial*  and  Admlaaloma. 

$=>I29  (Tei.Oiv.App.)  In  broker's  action  for 
commissions,  allegations  of  petition  that  the 
other  party  to  the  contract  of  exchange  did  not 
break  it  held  admitted,  where  the  answer  failed 


to  deny  such  allegation.— Tievy  t.  Dunken  Real- 
ty Co.,  179  S.  W.  679. 

IV.  REPUOATION  OR  REPrT  AND 
SUBSEQUENT  PUBADXN08. 

«s>l80  (Ky.)  Under  Civ.  Code  Prac.  f  98,  sob- 
sees.  1,  2,  3,  and  4,  a  reply  should  not  set  up 
a  cause  of  action  against  an  intervening  de- 
fendant which  was  not  contained  in  the  orig- 
inal petition. — Hodge  Tobacco  Co.  v.  Sexton, 
179  ^  W.  86. 

<S='I83  (Tex.CHy.App.)  Where  a  supplemental 
petition  consisted  solely  of  exceptions  and  de- 
nials, and  alleged  no  new  matter,  there  was  no 
place  in  the  pleadings  for  a  supplemental  an- 
swer.—City  of  Brownsville  v.  Tumlinson,  179  S. 
W.  1107. 

V.  DEMURRER  OR  EXCEPTION. 

®=»I93  (Ky.)  Where  a  petition  states  a  cause 
of  action,  a  general  demurrer  will  not  lie  be- 
cause of  indefiniteness  in  the  statement  of  facts ; 
the  remedy  being  by  motion  to  make  the  peti- 
tion more  specific  under  Civ.  Code  Prac  §  134. 
—Daniel  v.  Daniel,  179  S.  W.  5. 
€=»I96  (Ky.)  Where  a  cause  of  action  is  at- 
tempted to  be  set  up  by  reply  instead  of  amend- 
ed petition,  the  defect  can  be  reached  by  motion 
to  strike  and  not  demurrer. — Hodge  Toba(»»  Co. 

V.  Sexton,  179  S.  W.  36. 

e=>  1 99  (Tez.Civ.App.)  If  a  general  demurm  is 
well  taken,  it  should  be  sustained  at  any  stare 
of  the  proceedings. — (3ity  of  Brownsville  v.  Tum- 
linson, 179  S.  W.  1107. 

4=^205  (Tex.Civ.App.)  Exception,  though  di- 
rected specially  to  a  particular  paragraph  of 
the  answer,  held  a  general  demurrer,  as  it  set  up 
no  specific  reason  why  the  answer  failed  to  set 
up  a  defense.- Bolt  v.  State  Savings  Bank  of 
Manchester,  Iowa,  179  S.  W.  1119. 

As  against  general  demurrer,  answer  pleading 
alteration  of  note  held  good,  though  not  alleging 
that  alteration  was  without  defendant's  consent 
and  by  a  party  to  the  note. — Id. 
€=3207  (Ky.)  An  affirmative  defense  may  not 
be  asserted  by  special  demurrer. — Pete  Sheeran, 
Bro.  &  Co.  V.  Tucker,  179  S.  W.  426. 
€=»2I4  (Tenn.)  On  demurrer  the  allegations  of 
a  bill  must  be  taken  as  true. — Alexander  v.  El- 
kins,  179  S.  W.  310. 

<8=>2I6  (Ark.)  Under  Kirby's  Dig.  {  6128,  bond 
of  local  agent  of  insurance  company  securing 
performance  of  his  duties^  filed  as  an  exhibit 
to  the  company's  complaint  in  suit  thereon, 
could  be  considered  on  demurrer  to  the  com- 
plaint— Security  Ins.  Co.  v.  Jaggers,  179  S.  W. 
1008. 

<S=>228  (Tex.Civ.App.)  A  special  exception 
which  asserted  that  defendant  was  not  bound 
by  the  contract  sued  on,  because  it  was  an  oral 
one,  and  that  plaintiff  therefore  stated  no  cause 
of  action,  was  general. — City  of  Brownsville  t. 
Tumlinson,  179  S.  W.  1107. 

VI.  AMENDED   AND   SUPPLEMENTAL 
FI^EADINQS  AND  REPLEADER. 

€=>236  (Ky.)  Permission  to  file  an  amended 
pleading  is  a  matter  in  the  sound  discretion  of 
the  court,  which  it  may  exercise  in  furtherance 
of  justice,  upon  proper  terms. — Hodge  Tobacco 
Co.  V.  Whaley,  179  S.  W.  840. 

€=s>236  (Mo.App.)  In    suit   on    a    life    policy, 

court's  refusal  to  grant  insurer  leave  to  amend 
the  answer  to  set  up  one  of  its  by-laws  to  re- 
duce recovery  after  both  sides  had  rested  and 
the  instructions  been  passed  upon  was  not  an 
abuse  of  discretion. — Jennings  v.  National  Amer- 
ican, 179  S.  W.  789. 

«=>245  (Tez.Giv.App.)  In  proceedings  for  the 
appointment  of  a  receiver,  xt  was  not  error  to 
permit  the  plaintiffs  to  file  a  trial  amendment 
after  the  evidence  was  closed  and  argument 
had  begun,  and  to  consider  such  amendment  as 
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a  bads  for  the  Bpp<totment.— Hart-Parr  Oo.  t. 
Alvin-Japanese  Nursery  Co.,  179  S.  W.  697. 
®=>24S  (Tez.CiT.App.)  Where  in  forecloaure  a 
misdescription  of  the  note  sued  on  as  to  date 
and  amount  is  corrected  by  trial  amendment,  an 
assignment  or  error  will  not  lie  thereto,  where 
defendants  were  not  misled  or  surprisied,  the 
record  showing  that  they  were  only  expected 
to  defend  against  one  note  and  mortgage. — 
Memphia  Cotton  Oil  Co.  v.  Gist,  179  S.  W.  1090. 
€=>258  (Tex.Civ.App.)  Defendant  was  not  en- 
titled to  amend  his  answer  during  the  trial  to 
set  up  a  deed  of  trust,  with  a  defense  based 
thereon,  where  the  circumstances  put  him  on 
inquiry.— Ablon  -v.  Wheeler  &  Motter  Mercan- 
tile Co.,  179  S.  W.  527. 

^»26l  (Ark.)  Amendment  of  pleading  intro- 
ducing new  defense  after  the  case  is  called  for 
trial  held  within  the  discretion  of  court. — Kan- 
sas City  Southern  Ry.  Co.  y.  Bull,  179  S.  W. 
172. 

Failure  to  plead  a  defense  in  the  original  an- 
swer is  no  waiver  of  the  right  to  sobsequentiy 
insist  npon  it  by  amending  the  answer. — Id. 

Vn.  8IOHATUBE  AND  VEXUFIOATION. 

9=9290  (Tex.Civ.App.)  Where  defendants  did 
not  deny  under  oath,  as  required  by  statute, 
plaintifrs  allegation  that  they  were  partners, 
evidence  to  disprove  such  allegation  held  prop- 
erly excluded. — Levy  v.  Dunken  Realty  Co., 
179  S.  W.  879. 

XI.  MOTIONS. 

^=3355  (Ky.)  Where  a  cause  of  action  is  at- 
tempted to  be  set  up  by  reply  instead  of  amend- 
ed petition,  the  defect  can  be  reached  by  mo- 
tion to  strike  and  not  demurrer. — ^Hodge  Tobacco 
Co.  V.  Sexton,  179  S.  W.  36. 
4=s>367  (Ky.)  Where  a  petition  states  a  cause 
of  action,  a  general  demurrer  will  not  lie  be- 
cause of  indefiniteness  in  the  statement  of  facts ; 
the  remedy  being  by  motion  to  make  the  peti- 
tion more  specific  under  Civ.  Code  Prac.  g  134. 
—Daniel  v.  Daniel,  179  S.  W.  5. 
®=3369  (Ky.)  In  an  action  for  damages  by  fire 
from  sparks  from  a  locomotive,  plamtifF  held 
properly  not  required  to  elect  as  to  whether  to 
prosecute  the  company  owning;  the  roadbed  or 
the  company  operating  the  trains.— Ijouisville  & 
N.  R.  Co.  V.  Feeney,  179  S.  W.  826. 

^»369  (Tex.Civ.App.)  In  an  action  by  the  wid- 
ow of  a  railroad  employ^  for  his  death,  plead- 
ings intended  to  meet  proof  of  his  engagement 
either  in  intrastate  or  interstate  commerce  at 
death  held  not  improper  as  an  attempt  to  re- 
cover under  federal  and  state  statutes  at  once, 
BO  as  to  require  an  election. — International  de 
G.  N.  Ry.  Co.  V.  Reek,  179  S.  W.  699. 

XXL  ISSTTES,  PBOOF,  AND  VARIANCE. 

4=9376  (Mo.App.)  In  an  action  for  injuries  to 
the  occupant  of  a  wagon  struck  by  a  street  car 
at  a  street  crossing,  evidence  as  to  the  owner- 
ship of  the  car  was  not  necessary,  where  both 
sides  assumed  that  defendant's  servants  were 
In  charge  thereof.— Ingino  t.  Metropolitan  St 
Ry.  Co.,  179  S.  W.  771. 

XXa.  DEFECTS   AND    OBJECTIONS. 
WAIVER.  AND  ATDEB  BT  VER- 
DICT OR  JUDGMENT. 

®=3403  (Ky.)  Whether  or  not  the  petition  in  a 
servant's  action  for  injury  was  defective  in  not 
negativing  his  contributory  negUgencej  it  was 
cured  by  answers  affirmatively  alleging  that 
plaintiff  was  guilty  of  contributory  negligence. — 
Mason  &  Hurst  Co.  v.  Feltner,  179  S.  W.  222. 
«=»403  (Tenn.)  Failure  of  plaintiff  to  idead 
and  prove  the  statutes  of  another  state  is  cared 
by  defendant's  pleading  them  and  agreeing 
that  they  shall  govern.— Sullivan  ▼.  Famsworth, 
179  S.  W.  817. 


^a406  (Tex.CaT.App.)  Where,  thoogh  allega- 
tion chai^ng  defendants  with  fault  in  connec- 
tion with  contract  negotiated  by  brokers  was 
feneral,  it  was  not  excepted  to  for  that  reason, 
eld  that  it  had  standing  as  a  plea  fixing  re- 
sponsibility on  defendants. — ^Levy  t.  Dunken  Re- 
alty Co.,  179  S.  W.  679. 

4=>408  (Mo.App.)  Though  insufficiency  of  pe- 
tition to  state  cause  of  action  may  be  raised  at 
any  time,  every  intendment  will  be  indulged  in 
favor  of  its  sufficiency  where  defendant  fails  to 
object.— State  ex  rel.  Williams  v.  Stipp,  179  S. 
W.  723. 

€=»433  (Ky.)  An  averment  that  the  policy 
sued  on  was  alive  and  in  force  since  its  execu- 
tion and  delivery  must  be  held  sufficient  after 
verdict  for  plaintiff,  though  not  'specifically 
averring  payment  of  premiums. — Pacific  Mut  . 
Life  Ins.  Co.  v.  Taylor,  179  S.  W.  199. 
®=>433  (Mo.App.)  Petition,  in  action  for  mali- 
cious prosecution  of  a  civil  suit,  held  not  open 
to  attack  after  verdict  as  failing  to  aver  that 

SlaintiS  was  the  owner  of  certain  realty  when 
efendant  instituted  the  alleged  malicious  suit 
Questioning  his  titie.^Rivei8  v.  Norman,  179  S. 
W.  990. 

Where  a  petition  utterly  fails  to  state  facts 
either  directly  or  inferentially  sufficient  to  con- 
stitute a  cause  of  action,  it  is  open  to  attack 
after  answer  or  verdict— Id. 

POLICE. 

See  False  Imprisonment,  4=9l5;    Officers,  4=> 
36,  43,  49,  66;   Railroads,  <8=>281. 

POLICE  COURTS. 

See  Conrts,  «s>189. 

POLICE  POWER. 

See  Munldpal  Corporations,  4=>691. 


POLICY. 


See  Insurance. 


POLITICAL  RIGHTS. 

See  Blections. 

POOLING. 

See  Constitutional  Law,  «s»240,  296. 

POOLROOMS. 

See  Infanta,  «=»13. 

POPULARITY  CONTEST. 

See  Oantracts,  «=>108. 

POSSESSION. 

See  Shnbezzlement.  4=>9;    Fraudulent  Convey- 
ances, «s>182,  133. 

POWERS. 

See  WiUs,  «=>692. 

PRACTICL 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERRED  STOCK. 

See  Corporations,  €=>156. 

PREMATURE  APPEAL. 

See  Criminal  Law,  «s>1069. 


IF 
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PREMIUM  TAX. 

Sw  Constitntional  Law,  <8=»229,  283;  Taxa- 
tion, ig=9387. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRESENTMENT. 

See  Bills  and  Notes,  «=s»400. 

PRESUMPTIONS. 

See  Appeal  and  Error,  «=»007-936;    Byidence, 

PRIMARY  ELECTIONS. 

See  Elections,  «=»14e,  280. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  «=>59,  792 ;  Homicide,  4» 
281,  806. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, i&=>425-432;  Evidence,  <&=»24S,  253; 
Husband  and  Wife,  €=>23% ;  Insurance,  €=» 
74-83 ;    Municipal  Corporations,  ^s>747. 

I.  THE  BEZ.ATIOir. 
(A)   CreAtlom   and  BxlBtenee> 

®=33  (Mo.App.)  Contract  betwpon  manfnctur- 
ing  company  and  resident  of  South  Carolina, 
placing  a  "sales  agency"  in  the  latter's  charge, 
held  to  create  the  relation  of  principal  and 
asent,  and  not  to  eflFectuate  a  sale  of  goods. — 
Watkins  v.  Donnell,  179  S.  W.  980. 
®=»l4.(Tex.Cnv.App.)  Relaticm  of  principal 
and  agent  may  arise  by  implication  from  words 
and  acts  of  parties  and  the  rircumstances  of  the 
particular  ^nsactions. — Holmes  v.  Tyner,  179 
S.  W.  887. 

<S=>22  (Tex.Civ.App!)  The  statements  of  an 
agent  as  to  the  existence  of  the  relation  of  prin- 
cipal and  agent  ore  inadmissible  to  bind  his 
principal.— McConnon  &  Co.  v.  McCormick,  179 
S.  W.  275. 

^=>23  (Ky.)  Where  sureties  who  were  compel- 
led to  pay  the  debt  of  an  agent  sought  to  hold 
the  agents  undisclosed  principal,  evidence  held 
insufficient  to  show  the  agent's  authority  to 
borrow,  or  in  fact  bis  agency  at  the  time  of 
negotiating  the  loan. — Hodge  Tobacco  Co.  v. 
Sexton,  179  S.  W.  36. 

€=>23  (Mo.App.)  Evidence  held  to  justify  a 
finding  that  a  third  person  acted  as  agent  for 
payee  in  procuring  usurious  notes. — Riepe  v. 
Vette,  179  S.  W.  9.52. 

e=>23  (Tex.CiT.App.)  I'^vidence,  in  an  action 
for  the  value  of  an  automobile  sold  by  one  rep- 
resenting himself  as  agent  for  plaintifl:,  held  suf- 
ficient to  support  finding  of  agency. — Uolmes  v. 
Tyner,  179  S.  W.  887. 

^=»25  (Ky.)  An  undisclosed  principal  held  not 
liable  on  ground  of  estoppel  to  bis  agent's  sure- 
ties who  did  not  know  of  his  existence. — Hodge 
Tobacco  Co.  v.  Sexton,  179  S.  W.  38. 

(B)  Termlantloii. 

^=934  (Tex.Civ.App.)  Powers  are  irrevocable 
by  the  principal  when  they  form  part  of  an  act 
deemed  valuable  in  law,  or  which  forms  part  of 
the  contract  and  is  a  security  for  money  or  for 
the  performance  of  any  act  deemed  valuable. — 
Quanah,  A.  &  P.  Ky.   Ca  v.   Dickey,  179  8. 

$=»40  (Tex.CiT.App.)  In  an  action  by  an  au- 
tomobile dealer  to  recover  the  ralne  of  a  car 
procured  by  defendant  through  barter  with 
plaintiff's  sales  agent,  evidence  held  insufficient 
to  show   revocation  of   the  agent's  authority 


prior  to  snch  sale.— Holmes  r.  Tyner,  179  S.  W. 

€=342  (Mo.App.)  Subsequent  insanity  of  code- 
fcndant,  who  had  authorized  defendant  to  en- 
ter into  a  contract  concerning  the  assets  and 
management  of  a  corporation,  held  not  to  ter- 
minate defendant's  authority,  or  to  release  him 
from  liability  for  defendant's  acts  as  his  agent 
— PoweU  T.  Batchelor,  179  S.  W.  751. 

III.   BIGHTS  AITD  UABIUTIS8  A8  TO 
THIBD  PEBSON8. 

(A)  Power*  at  Asent. 

<3=s>IOO  (Ey.)  Contract  between  owners  of  land 
and  H..  giving  him  supervision  over  a  large 
tract  of  land,  held  not  to  authorize  him  to  lease 
it,  except  to  squatters  then  on  the  land.— Geary 
V.  Taylor,  179  S.  W.  426. 
€=9lOO  (Tex.Civ.App.)  Scope  of  general  man- 
ager's authority  held  coextensive  with  the  busi- 
ness intrusted  to  him  to  do  what  is  nsual  and 
customary  in  such  business. — Holmes  t.  Tyner, 
170  S.  W.  887. 

Agent  having  apparent  general  authority  in  a 
given  business  has  implied  authority  to  do  nsu- 
al, ordinary,  and  reasonably  necessary  acts. 
— Id. 

<^3 1 03  (Tex.Cay.App.)  Implied  intention  of  au- 
tomobile dealer  to  authorize  demonstrator  to 
sell  cars  held  as  a  business  necessity  to  create 
an  implied  authority  to  sell. — Holmes  v.  Tyner, 
179  S.  W.  887. 

Sale  of  car  made  by  salesman  employed  by 
wife  with  implied  authority  so  to  employ  *eld 
binding  on  automobile  dealer.— Id. 

In  general,  the  power  of  an  agent  to  sell  does 
not  include  the  power  to  barter.— Id. 
|@=>I23  (Tex.Civ.App.)  In  an  action  by  an  au- 
tomobile dealer  to  recover  the  value  of  a  car 
bartered  by  a  demonstrator,  evidence  held  in- 
sufficient to  show  authority  to  barter.— Holmes 
V.  Tyner,  179  S.  W.  887. 

<&=s>l37  (Tex.Civ.App.)  Liability  of  principal 
for  act  of  servant  based  upon  estoppel  arises 
when  a  third  person  relics  in  good  faith  on 
words  or  conduct  of  the  principal  indicating  au- 
thority in  the  agent  to  do  snch  act.— Holmes  v. 
Tyner,  179  S.  W.  887. 

(B)  midiaolosed  Asenej 

^^140  (Ark.)  That  a  commission  company, 
which  had  the  exclusive  sale  of  butter  shipped 
by  a  creamery  company,  sold  all  the  butter  at 
cost  to  its  employe,  did  not  make  him  an  undis- 
closed principal,  as  to  the  creamery  company, 
which  had  no  knowledge  of  the  transaction. — 
Beatrice  Creamery  Co.  v.  Gamer,  179  S.  W. 
160. 

®=>I43  (Ark.)  Insarance  company,  not  disclos- 
ed as  principal  obligee  in  the  bond  of  its  local 
agent  for  performance  of  his  duties,  the  bond 
being  executed  to  the  general  agent  of  the  com- 
pany, could  bring  suit  thereon. — Secnrity  Ina. 
Co.  V.  Jaggers,  179  S.  W.  1008. 
€=>I45  (Ark.)  Where  an  agent  makes  a  con- 
tract for  an  undisclosed  principal,  both  the 
principnl  and  the  agent  may  be  held  lir.ble  at 
the  election  of  the  party  who  dealt  with  the 
agent— Beatrice  Creamery  Co.  v.  Garner,  179 
S.  W.  100. 

€=>  145  (Ky.)  Persons  pving  credit  to  the  agent 
of  an  undisclosed  principal  may  recover  from  the 
principal  moneys  furnished  the  agent  for  the 
business  of  his  agency. — Hodge  Tobacco  Co.  ▼. 
Sexton,  179  S.  W.  3a 

®=>I45  (Ky.)  A  principal  may  be  charged  upon 
his  agent's  contract  within  his  authority,  though 
the  principal's  name  does  not  appear  in  the  in- 
strument and  was  not  disclosed. — Geary  v.  Tay- 
lor, 170  S.  W.  420. 

9=3 1 45  (Tex.CiT.App.)  One  dealing  with  asent 

under  either  express  or  implied  authority  acM 

not  bound  to  show  knowledge  of  such  authority 

1  or  a  dependence  on  the  faith  thereof  in  Older  to 
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bind  principaL— Holmea  t.  Tynvt,  179  S.   W. 

887. 

(C)  VnaathorlBed  and    'WronKtal    Acta. 

4=>I52  (Tei.CiT.App.)  One  who  barters  for  an 
automobile  with  a  reputed  sales  agentj  in  the 
absence  of  express  or  implied  authority  in  agent 
to  barter,  held  to  act  at  his  peril.— Holmea  t. 
Tyner,  179  S.  W.  887. 

(D)  Ratlflcatlon. 

«=>I66  (Ky.)  Owners  of  land  held  not  to  have 
ratified  the  unauthorized  act  of  an  agent  in 
leasing  it;  it  not  appearing  that  they  knew 
thereof,  or  received  the  rent  for  one  month, 
which  wag  paid.— Geary  v.  Taylor,  179  8.  W. 
426. 

*=»I7I  (Tex.CiT_App.)  Principal  held  not  en- 
titled to  retain  advantage  secnred  by  agent's 
fraud  and  accept  benefits  without  adopting  the 
means  employed  by  hiin,  though  unknown  to 
the  principal. — Lockney  State  Bank  y.  Damron, 
179  S.  W;  652. 

PRINCIPAL  AND  SURETY. 

See  Attachment,  <S=>337-343 ;  Bail :  Evidence, 
«=>471,  472 ;  Guaranty ;  Hosband  and  Wife, 
«=>87;  Mortgages,  «=»283;  Principal  and 
Agent,  ^=>143;  Snbrogation,  «e91;  United 
States,  <8=>74. 

X.   GBEATION   AXD   EXISTEHOE  OF 
BEI.ATION. 

(A)   Betfreen  IndlTldnala. 

<6=>23  (Ky.)  A  surety  who  signs  a  note  upon 
condition  that  other  sureties  also  sign  held  lia- 
ble, though  the  others  do  not  sign,  in  absence 
of  notice  of  such  condition  to  obligee. — Peal  t. 
Cairo  Nat  Bank,  179  S.  W.  10. 
^»27  (Tex.Civ.App.)  Two  signers  of  a  note  as 
principals  had  the  right  to  sijni  and  deposit  it 
with  the  payee  on  condition  that  it  should  not 
become  valid  until  other  principals  had  signed 
it.— First  State  Bank  of  Amarillo  ▼.  Cooper, 
179  S.  W.  205. 

^=335  (Tex.Civ.App.)  A  creditor's  extension  of 
the  payment  of  a  past-due  indebtedness  from  a 
corporation  upon  receiving  its  CO  and  90  day 
notes  would  support  a  contract  of  suretyship 
evidenced  by  the  indorsement  of  its  president. 
—Bonner  On  Co.  ▼.  Gaines,  179  8.  W.  686. 

n.    NATURE  AND  EXTENT  OF  UA- 
BIUTT  OF  ST7HETT. 

9=>82  (Ark.)  A  surety  on  a  building  contract, 
which  completed  the  work  on  the  contractor's 
failure,  held  entitled  to  recover  from  the  owner 
of  the  building  payments  made  by  him  to  the 
contractor  in  violation  of  the  contract. — Fidel- 
ity &  Deposit  Co.  V.  Merchants'  &  Farmers' 
Bank,  179  S.  W.  1019. 

^=»86  (Ark.)  Completion  of  building  contract 
by  surety,  after  knowledge  that  the  owner  of 
the  building  had  made  payments  to  the  con- 
tractors in  violation  of  the  contract,  held  not 
not  a  waiver  of  such  breach.— Fidelity  &  De- 
posit Co.  V.  Merchants'  &  Farmers'  Bank,  179 
S.  W.  1019. 

ni.  DXSOKAROE  OF  SVHETT. 

^»I04  (Ark.)  Surety  on  note  containing  stipu- 
lation that  parties  consented  to  extension  of 
time  of  payment  held  not  discharged  by  such  an 
extension.— Ward  v.  Nutt,  179  S.  W.  667. 
^=3  106  (Ark.)  An  agreement,  upon  valid  con- 
sideration, by  a  creditor,  without  the  consent 
of  the  surety,  not  to  sue  the  principal  debtor 
for  a  stated  time,  discharges  the  surety. — Ward 
V.  Nutt,  179  S.  W.  667. 

$=>I08  (Ark.)  Agreement  extending  time  for 
payment  of  note,  made  when  maker  paid  inter- 


est due,  did  not  discharge  his  surety. — Ward  t. 

Nutt,  179  S.  W.  667. 

^=»II5  (Ky.)  A  surety  on  a  note  was  discharg- 
ed, where  the  bolder  without  the  surety's  consent 
surrendered  collateral  security,  regardless  of 
the  value  of  the  collateral.— Elsey  v.  People's 
Bank  of  Bardwell,  179  S.  W.  392. 

That  surety  and  maker  were  directors,  and 
brothers  of  the  director  and  president,  of  a  bank, 
held  not  to  revive  surety's  liability  on  note  after 
his  release  by  the  bank's  surrender  of  collateral. 
-Id. 

Bank's  surrender  of  collateral  security  to  mak- 
er of  note  held  to  discharge  surety,  though  the 
collateral  was  its  own  stock,  contrary  to  Ky,  St. 
f  581.-Id. 

IV.  BEMEDIES   OF   CREDITORS. 

$=>I56  (Tex.Civ.App.)  In  action  against  sure- 
ty on  note,  answer  relating  to  agreement  as  to 
collateral  held  not  a  defense  to  the  note.— First 
State  Bank  of  Amarillo  v.  Cooper,  179  S.  W. 
296. 

In  action  against  surety  on  note,  answer 
held  not  too  indefinite  and  uncertain,  as  fail- 
ing to  particularize  the  collateral  fuleged  to 
have  been  misapplied. — Id. 
i8=>l63  (Tex.Civ.App.)  In  action  against  corpo- 
ration on  its  notes  and  against  its  president  as 
surety  thereon,  where  the  surety  s  pleadings 
sought  no  such  relief,  it  was  not  necessary  that 
a  judgment  against  him  be  framed  to  subject 
the  corporation's  property  to  satisfaction  before 

SroceeiUng    against    him. — Bonner    Oil    Co.   t. 
aines,  179  S.  W.  686. 

PRIORITIES. 

See  Corporations,  ®=>566;  Judgment,  ®=>78S; 
Vendor  and  Purchaser,  ^(=s>260. 

PRISONS. 

4=9 10  (Tenn.)  Superintendent  of  county  work- 
house, whose  office  was  created  under  Priv.  Acts 
1913,  c  264,  held  acting  in  an  official  capacity 
in  employing  a  guard,  and  where  be  was  not 
present  when  the  guard  against  his  orders  shot 
and  wounded  a  prisoner,  was  not  liable  in 
damages.— Lunsford  r.  Johnson,  179  8.  W.  161. 

PRIVATE  ROADS. 

See  Easements;    Statutes,  €=9123. 

«=»2  (Ky.)  Under  Ky.  St.  1909,  |  4348,  sub- 
sees.  2—4,  and  section  4351,  held,  that  no  ap- 
peal lies  in  proceeding  to  establish  passways 
until  final  judgment  in  the  county  court. — Ex- 
all  V.  HoUand,  179  S.  W.  241. 

In  proceeding  to  establish  private  passway, 
held,  that  necessity  of  passway  cannot  be  de- 
termined on  the  application  for  the  appointment 
of  commissioners,  but  on  exceptions  to  the 
commissioners'  report. — Id. 

In  proceeding  to  establish  passway,  heUd,  that 
court  may  have  jury's  advice  on  question  of 
necessity,  but  is  not  conclusively  bound  by  its 
verdict — Id. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  €=9148;  Witnesses,  4=9 
198-219. 

PROBABLE  CAUSE. 

8ee  Malicioos  Prosecution,  ®=>21. 

PROBATL 

See  ^^^lls,  <S=9230. 

PROCESS. 

See  Appeal  and  Error,  4=9424;  Attachment; 
Execution ;  Garnishment ;  Justices  of  the 
Peace,  4=980;    Mandamus,  ^=>34. 
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I.   NATUBE.  X88VANOE,  REQUISITES, 
Ain>  VAZ.IDITT. 

^=>6  (Tenn.)  Under  Sbancon's  Code,  K  4495, 
4589,  process  to  bring  In  defendant  after  an 
amendment  substitutinf^  plaintiff  as  administra- 
tor, instead  of  plaintiff  in  his  own  name,  was 
not  required,  and  a  notification  by  the  court's 
order  waa  sufficient.— Studer  t.  Boberts,  179  S. 
W.  131. 

PROFITS. 

See  Damages,  «=>40,  176. 

PROHIBITION. 

See  Oourta,  «=>207. 

X.  BTATTntE  AND  OKOUNDS. 

4=°>3  (Kj.)  The  writ  of  prohibition  may  be  Is- 
sued by  a  circuit  court  against  an  inferior  court, 
or  by  an  appellate  court  against  a  circuit  court, 
where  the  writ  is  the  only  adequate  remedy  to 
which  the  party  applying  therefor  can  resort. 
— Speckert  v.  Ray,  179  S.  W.  592. 
4=9 10  (Ky.)  The  writ  of  prohibition  may  be  is- 
sued by  a  circuit  court  against  an  inferior  court, 
or  by  an  appellate  court  against  a  circuit  court, 
where  the  inferior  or  circuit  court  is  attempting 
to  act  out  of  jurisdiction. — Spedcert  t.  Kay, 
179  S.  W.  692. 

C=»I2  (Tex.Civ.App.)  Prohibition  to  prevent 
one  district  court  from  enjoining  a  judgment 
of  another,  affirmed  by  the  Court  of  Civu  Ap- 
peals, will  not,  in  view  of  Kev.  St  1911,  arts, 
4643,  4053,  be  denied,  because  the  court  hear- 
ing the  injunction  should  properly  administer 
the  law  on  the  facts.— Cattlemen*  Trust  Ca  of 
Ft  Worth  v.  Willis,  179  S.  W.  1115. 

XX.  JTOISDIOnON,  PBOOEEDINQS, 
AND   RELIEF. 

4=9 1 8  (Mo.App.)  Act  of  circuit  court,  on  mo- 
tion for  order  against  justice  of  the  peace  com- 
manding correction  of  entries  of  judgment,  held 
an  assertion  of  jurisdiction,  so  that,  if  it  was 
without  jurisdiction,  a  preliminary  rule  in  pro- 
hibition waa  not  prematurely  issued.- State  ex 
reL  Gardiner  t.  Wurdeman,  179  S.  W.  964. 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bnis  and  Notes. 

PROPERTY. 

See  Api>eal  and  Error,  4s»493 ;   Fixtures. 

PROSTITUTION. 

«=»!  (Tei.Cr.App.)  Under  Pen.  Code  1911,  art 
49S,  providing  that  it  shall  be  unlawful  to  in- 
vite, solicit,  or  procure  any  female  to  have  un- 
lawful sexual  intercourse,  mere  solicitation  com- 
Jletes  the  offense.— Denman  v.  State,  l79  S.  W. 
20. 

4=>4  (Tex.CrApp.)  In  a  prosecution  for  solicit- 
ing a  female  to  illicit  sexual  intercourse,  an  of- 
fense denounced  by  Pen.  Code  1911,  art  498, 
evidence  held  sufficient  to  support  a  conviction. 
—Denman  v.  State,  179  S.  W.  120. 
4=>4  (Tex.Cr.App.)  In  a  prosecution  against 
defendant  for  unlawfully  giving  the  name  of  his 
wife  to  another  for  the  purpose  of  enabling  the 
latter  to  have  sexual  intercourse  with  her,  evi- 
dence held  sufficient  to  sustain  a  conviction. — 
Fletcher  v.  State,  179  S.  W.  879. 

PROTEST. 

See  Bills  and  Kotes,  «=»4ia 


PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  «e9737-764;  Trial,  «s»191- 
199 

PROXIMATE  CAUSL 

See  Bailroads,  (S=>389,  425. 

PUBLICATION. 

See    Municipal    Corporations,    «=>302,    683: 
Wills,  «B>119.        '^        — ' 

PUBLIC  DEBT. 

See  Counties,  4=9166;  Municipal  (Torporationa^ 
4=»871. 

PUBLIC  DOCUMENTS. 

See  Evidence,  4=9366,  38S. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  4=>266-667. 

PUBLIC  LANDS. 

ni.  DISPOSAI,  OF  I.ANDS  OF  THE 
STATES. 

4=>I73  (Tex.)  Under  Rev.  St  1911,  art  5423, 
held,  it  is  insufficient  for  forfeiture  of  public 
school  lands  sold,  for  default  in  interest,  to  in- 
dorse, "Land  forfeited,"  on  the  purchaser's  oh- 
ligation,  without  an  entry  on  his  account- 
Chambers  V.  Robison,  179  S.  W.  123. 
4=9 1 78  (Tex.Civ.App.)  Public  land  awarded  to 
a  purchaser  In  acrordance  with  the  statute  is  the 
subject  of  sale.— HoUis  v.  Myers,  179  S.  W.  57. 

Failure  to  file  conveyance  by  purchaser  ot 
public  land  in  General  Land  Office  held  not  to 
aifect  grantee's  title,  and  if  original  purchaser 
obtains  a  patent,  the  legal  title  inures  to  the 
benefit  of  Lis  grantee. — id. 

Grantee  of  original  settler  on  public  land, 
who  purchased  with  knowedge  of  former  convey- 
ance, held  to  acquire  no  greater  right  by  ob- 
taining a  patent  than  the  settler  would  have 
obtained. — Id. 

PUBLIC  NUISANCL 

See  Nuisance,  4b>66,  72. 

PUBLIC  POLICY. 

See  Contracts,  4=9106. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;     Electricity;    Gas;    Railroads; 
Street  Bailroads ;  Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Skninent  Domain. 

QUALIFICATIONS. 

See  Officers,  4=919,  86. 

QUIETING  TITLL 

n.  PROCEEDINOS  AND  BEXJEF. 

4=>44  (Ark.)  In  action  to  quiet  title,  the  de- 
fendant^ claiming  under  a  decree  of  divorce  from 
plaintifrs  erantor  and  asserting  tliat  plaintifF'a 
deed  had  been  made  in  fraud  of  her  marital 
rights,  had  the  burden  of  tiroving  it,  since 
fraud  is  never  presumed. — ^West  v.  Wert,  179 
S.  W.  1017. 

In  action  to  quiet  title  as  against  the  claim 
of  defendant  under  a  decree  of  divorce  from  plain- 
tiffs grantor,  and  asserting  that  plaintiff's  deed 
was  in  fraud  of  her  marital ,  nghta,   evidence 
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held  inBnffldent  to  ffiMtahi  A  decree  for  the  de- 
fendant.-—14. 

QUOTIENT  VERDICT. 

See  Criminal  Law,  es>S66. 

RAILROAD  COMMISSION. 

See  Carriers,  «s>13. 

RAILROADS. 

See  AgricDltnte,  «sb8;  Appeal  and  Error,  ^=> 
1070;  Gaiiiera;  Commerce,  «=»27;  Consti- 
tutional Law,  «s»241j  Bstoppel,  <£x=>03 ;  False 
Imprisonment,  «=9l5:  Master  and  Servant, 
«=3ll2,  113,  198;  ^ines  and  Minerals,  €=» 
105;  Pleading,  <i=>3e9 :  Receivers,  e=»60; 
Statutes,  «=47 ;  Street  Railroads ;  Subscrip- 
tions, <&=»10,  12,  18 ;   Trial,  «=j250,  251. 

Z.   OONT&OZ.  AKBJlEOtnCiATION  IIT 
QEirBllAXi. 

4=99  (Ark.)  Order  of  the  Railroad  Commission, 
based  on  petition  signed  by  17  corporations,  held 
invalid,  as  not  in  comoliance  with  Acts  1907, 
p.  357,  {  1,  providing  that  the  potitioi:  mnst  be 
signed  by  15  citizeua. — St.  Louis  &  S.  F.  R. 
Co.  V.  SUte,  179  S.  W.  342. 

Corporations  held  not  to  be  citizens,  within 
Acts  1907,  p.  357,  1 1,  in  the  absence  of  any  pro- 
vision fixing  the  method  of  corporate  assent. 
—Id. 

VI.   CONSTBVGTXOK,   MAHTTENAHGE, 

aKD  eouiPMSirr. 

^)s>97  (Ky.)  A  railroad  company  is  a  neces- 
sary party  to  a  proceeding  to  change  the  loca- 
tion of  a  highway  so  as  to  abolish  a  grade  cross- 
ing over  its  right  of  way  and  telocate  the  cross- 
ing at  another  spot  as  an  overhead  crossing.— 
Carrlck  v.  Garth,  179  8.  W.  009. 
«=»l  13  (Ky.)  Where  a  railroad  company 
builds  its  line  on  the  right  of  way  purchased 
from  a  landowner,  it  is  liable  to  the  landown- 
er for  damages  to  his  remaining  land  only  when 
guilty  of  negligence  in  construction. — Roberts 
V.  Sandy  Valley  &  Elkhom  Ry.  Co.,  179  S.  W. 
228. 

«=:>II4  (Ky.)  In  an  action  for  damages  to 
plaintiffs'  lands  by  the  improper  construction 
of  defendant's  roadbed,  which  caused  a  Creek  to 
cut  the  lands,  evidence  held  to  warrant  a  find- 
ing that  the  damage  was  only  temporary. — Rob- 
erts V.  Sandy  Valley  &  Klkhora  By.  Co.,  179 
S.  W.  228. 

Z.  OPERAIIOlf. 

(O)   Imjnrlea  to    Licensees   or  Trespaasera 
lit  a«sei>ftl.  . 

4=»28i  (Ky.)  A  railroad  responsible  for  the  ap- 
pointment •{  a  speeial  iwlice  officer  could  not  re- 
gard him  a*  a  de  facto  oCBcer  after  bis  office  was 
vacated  by  failure  to  take  the  oath,  etCj^  since 
it  was  bound  to  know  that  he  was  an  officer  de 
jure  before  he  wa»  gwen  employment  on  its 
trains.— Cincinnati,  NT  O.  A  T.  P.  Ry.  Co.  v. 
Cundiff,  179  S.  W.  615. 

In  view  of  Ky.  St  f  3755,  railroad  held  re- 
sponsible for  acts  of  special  tailway  police  of- 
ficer whose  office  bad  been  vacated  for  failure 
to  take  oath,  etc.— Id. 

(F>  Aeeldeats  at   Oroaalnv*. 

«=>3I2  (Tenn.)  Under  Shannon's  Code,  i  1574, 
■ubsecs.  1,  2,  engineer  held  not  required  to  sound 
whistle  or  bell  on  approaching  railroad  crossing 
not  designated  by  a  lookout  sign. — Whittaker  v. 
Lo«i»vilIe  *  N.  R.  Co.,  179  S.  W.  140. 
4=>320  (Tenn.)  Connt  in  action  for  injury  at 
railroad  srossing,  brought  under  Shannon's 
Code,  I  1574,  siibsec.  4,  not  alleging  that  the 
traTn  struck  the  plaintiff,  being  under  the  com- 


mon law,  fhe  abtolntc  UabiUty  imposed  by  sec- 
tions 1575  and  1576  did  not  apply.— Whittaker 
V.  Louisville  &  N,  R.  Co.,  179  S.  W.  140. 

•=3344  (Tenn.)  Count  in  action  for  injury  at 
railroad  crossing,  brought  under  Shannon's 
Code,  §  1574,  subsec.  4,  not  alleging  that  the 
train  struck  the  plaintiff,  was  under  the  com- 
mon law,  and  the  absolute  liability  imposed  by 
sections  1676  and  1576  did  not  apply.— Whit- 
taker V.  Louisville  &  N.  R.  Co.,  179  S.  W.  140. 

^=>350  (Tenn.)  In  an  action  for  personal  in- 
jury at  a  Crossing  bvought  under  Shannon's 
Code,  f  1574,  subsec  4,  neld  on  the  evidence 
that  it  was  for  the  jury  to  say  whether  plain- 
tiff was  negligent  in  jumping  from  the  wagon 
instead  of  trusting  her  safety  to  the  speed  of 
the  horses.— Whittaker  t.  Louisville  &  N.  R.  Co., 
179  S.  W.  140. 

«=935l  (Tenn.)  In  action  for  personal  injury  at 
railroad  crossing,  brought  under  Shannon's 
Code,  §  1574,  subsec.  4,  instruction  as  to  com- 
mon-law duty  of  railroad  to  avoid  accident  held 
proper.— Whittaker  v.  Louisville  &  N.  R.  Co., 
179  S.  W.  140. 

(G)   tnjnrlea    to    Persons    on    or    aear 
Traeks. 

«=>367  (Tenn.)  Under  Shannon's  Code,  S  1574, 
railroad  enginemen  held  not  required  to  with- 
draw lookout  from  the  track  immediately  ahead 
to  look  across  to  the  further  end  of  a  curve. — 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Wright, 
179  S.  W.  641. 

9=3372  (Tenn.)  Railroad  employes  held  not  re- 
quired to  slacken  speed  of  train  when  approach- 
ing a  curve  though  the  curve  be  wholly  or  part- 
ly in  a  cut  or  hidden  from  view  by  another 
train.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Wright,  179  S.  W.  641. 

®=>37G  (Ky.)  A  pedestrian  held  a  trespasser 
on  railroad  track  entitled  to  demand  that  those 
in  charge  of  trains  use  all  reasonable  means  to 
avoid  injuring  him  after  discoveriiig  his  peril. — 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Jones' 
Adm'r,  17^  S.  W.  851. 

Where  a  railroad  engineer  discovers  a  tres- 
passer on  the  track  in  a  position  of  peril,  and 
the  distance  is  too  short  to  stop  the  train,  it  is 
negligence  for  him  to  fail  to  give  the  alarm 
signal. — Id. 

4=3384  (Ky.)  It  was  negligence  for  deceased  to 
go  on  track  ahead  of  train  in  attempt  to  reach 
station  ahead  of  it,  where  the  train  was  only 
twice  as  far  from  station  as  he  was.— Louisville 
&  N.  R.  Co.  V.  Fentress'  Adm'r,  179  S.  W.  410. 
4=^389  (Ky.)  Negligence  of  plaintiff's  intestate 
is  proximate  cause  of  his  death  by  being  struck 
by  train  which  he  knew  to  be  approaching,  al- 
though he  thoueht  h«  was  on  another  track  than 
that  on  which  he  was  running  to  station. — Louis- 
ville A  N.  R.  Co.  V.  Fentress'  Adm'r,  179  S. 
W.  419. 

(&=»390  (Ky.)  Though  a  trespasser  on  a  rail- 
road track  was  guilty  of  contributory  negli- 
gence, recovery  for  his  death  may  be  had  where 
those  in  charge  of  a  train  did  not  use  reason- 
able care  after  discovering  his  position  of  peril. 
—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Jones' 
Adm'r,  179  S.  W.  851. 

ie=»390  (Ter.Civ.App.)  Where  defendant's  en- 
gine crew  was  negligent  after  discovery  of  one 
on  tue  ttaok,  it  was  tmmatprial  that  such  person 
was  negligent  in  entering  thereon.— Chicago, 
R.  I.  &  G.  Ry.  Co.  V.  Lofti^  179  S.  W.  930. 
4B3390  (Tex.Civ.App.)  Where,  after  a  pede»- 
trian's  left  leg  had  been  cut  off,  the  engineer, 
acting  on  the  snpposition  that  he  had  not  been 
struck,  released  the  emergency  brakes,  in  con- 
sequence of  which  the  train  moved  forward,  and 
caused  loss  of  the  right  leg,  held,  that  the  rail- 
road company  was  liable,  under  the  doctrine 
of  discovered  peril,  for  loss  of  the  right  leg. — 
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St.  Louis  Southwestern  By.  Co.  of  Tezsa  y. 
ABton,  176  S.  W.  1128. 

Facts  held  sufficient  to  charge  engineer  with 
negligence  under  the  doctrine  of  discovered 
poril,  where  it  showed  that  he  Icnew  of  plain- 
tilt's  perilous  position,  though  it  did  not  show 
that  he  knew  certainly  that  he  would  he  in-, 
jnred  unless  the  train  was  stopped. — Id. 
<S=>398  (Ky.)  In  an  action  against  a  railroad 
for  a  death  near  the  track,  evidence  held  insuf- 
ficient to  support  verdict  for  plaintiff. — Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  ▼.  Frogg's 
Adm'r,  179  S.  W.  1062. 

<S=>398  (Tex.Civ.App.)  Evidence  held  to  au- 
thorize finding  that  defendant's  engine  crew 
discovered  the  child  on  the  track,  unaware  of 
the  approaching  train  in  time  to  have  avoided 
ihe  death.— Chicago,  B.  I.  &  G.  Ry.  Co.  v.  Loft- 
is,  179  S.  W.  930. 

€=3400  (Ky.)  Testimony  by  persons  In  posi- 
tion to  hear  it  that  a  railroad  whistle  was  not 
heard,  though  of  a  negative  character,  presents 
an  issue  of  fact  as  to  whether  an  aliurm  signal 
was  given.— Cincinnati,  N.  O.  &  T.  P.  Ky.  Co. 
V.  Jones'  Adm'r,  179  8.  W.  851. 
^»400  (Tez.Civ.App.)  In  an  action  against  a 
railroad  for  death  of  plaintiffs'  minor  son, 
while  walking  on  the  tracks,  whether  defendant 
negligently  operated  its  engine  at  a  high  rate  of 
speed  held  for  the  dury.— Chicago,  R.  I.  &  G. 
Ry.  Co.  V.  Loftis,  179  S.  W.  930. 
€=^01  (Tenn.)  Instruction  as  to  duty  of  em- 
ployes operating  engine  if  they  could  have  seen 
a  person  on  the  track  before  another  train  cut 
off  their  view  held  confusing. — Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  v.  Wright,  179  S.  W.  641. 

(H)    Imjnriea  to  AnlmslK  on  or  >eav  Traelca. 

€=»4I  I  (Tex.Civ.App.)  The  fencing  law,  Ver- 
non's Sayles'  Ann.  C3iv.  St.  1914,  art.  66(fe,  has 
no  application  to  switchyards  and  station 
grounds  of  a  railroad  company,  where  a  fence 
would  endanger  employes. — Ft.  Worth  &  D.  O. 
Ry.  Co.  v.  Decatur  Cotton  Seed  Oil  Co.,  179 
S.  W.  1104. 

$=9415  (Tez.Civ.App.)  Where  a  municipal  or- 
dinance prohibiting  the  running  at  large  of 
domestic  animals  is  enforced,  a  railroad  is  under 
no  obligation  to  keep  a  lookout  for  trespassim; 
animals  in  its  switchyard.— Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Decatur  Cotton  Seed  Oil  Co.,  179 
S.  W.  1104. 

<S=9425  (Tez.Civ.App.)  The  attempt  of  a  horse 
to  recross  a  trestle,  in  doin^  which  it  fell  and 
was  injured,  held  the  proximate  cause  of  the 
injury,  and  not  any  negligence  in  the  construc- 
tion or  maintenance  of  the  trestle  or  the  right 
of  way  fences.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Lovell,  179  S.  W.  1111. 

.^::»442  (Tez.CiT.App.)  In  an  action  for  the 
killing  of  cattle  on  railroad  tracks,  evidence  as 
to  where  they  were  struck,  based  on  the  evi- 
dences found  on  the  ground,  is  admissible. — Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Decatur  Cotton  Seed 
Oil  Co.,  179  S.  W.  1104. 

C=3443  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  6603,  there  is  no  prima 
facie  case  against  a  railway  for  the  death  of  a 
horse,  which  was  not  struck  hy  its  trains,  but 
which  fell  through  a  trestle  on  the  defendant 
.company's  right  of  way.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Lovell,  179  S.  W.  1111.    • 

«=»447  (Tez.OivApi).)  In  an  action  against  a 
railroad  for  the  killing  of  cattle,  a  charge,  au- 
thorizing verdict  for  plaintiff,  held  erroneous 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
.6603,  as  authorizing  verdict  against  the  com- 
pany though  the  cattle  were  killed  at  places 
.where  it  was  not  hound  to  fence.— Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Decatur  Cotton  Seed  Oil  Co., 
179  S.  W.  1104. 

.  A  charge  held  erroneous  in  placing  too  great 
a  burden  on  the  operatives  of  the  railroad  com- 
pany.—Id. 


(I)  Fires. 

®=>460  (Tez.)  Owner  of  bam  destroyed  by  fire 
caused  by  a  spark  from  railroad  locomotive  held 
debarred  from  recovery  by  his  own  contributory 
negligence  In  leaving  open  a  window  facing  the 
road ;  the  interior  being  littered  with  straw.— 
St.  Louis  Southwestern  Ry.  Co.  of  Tezaa  v. 
Arey,  179  S.  W.  860. 

®=a479  (Ky.)  In  an  action  for  setting  fire  by 
sparks  from  defendant's  locomotive,  alleged  to 
be  due  to  the  negligent  operation  of  the  train, 
evidence  showing  a  defective  spark  arrester  was 
not  inadmissible  because  it  was  not  pleaded. — 
Louisville  &  N.  K.  Co.  v.  Feeney,  179  S.  W.  826. 
®=»48l  (Tex.Civ.App.)  In  an  action  for  the  "de- 
struction of  plaintiff's  honse  by  fire  from  de- 
fendant's locomotive  evidence  that  said  locomo- 
tive had  set  fire  on  the  right  of  way  the  day 
before  held  properly  excluded. — Moose  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas,  179  8.  W.  75. 
9=>484  (Ky.)  In  an  action  for  the  burning  of 
a  barn  by  sparks  from  defendant's  locomotive, 
evidence  that  such  sparks  caused  the  fire  held 
sufficient  to  authorize  the  submission  of  defend- 
ant's negligence  to  the  jury. — ^Louisville  &  N.  R. 
Co.  V.  Feeney,  179  S.  W.  826. 
®=>484  (Tex.Civ.App.)  In  an  action  against  a 
railway  company  for  the  destruction  of  plain- 
tiff's house  by  fire  from  the  spark  of  a  locomo- 
tive, evidence  held  to  justify  direction  of  ver- 
dict for  defendant.— Moose  v.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas,  179  S.  W.  75. 

RAPE. 

See  Criminal  Law,  «=3814,  945. 

a.  PROBEOUTION  AND  FUNISHMEHT. 

(By  Bvldenoe. 

®=>40  (Tenn.)  In  a  prosecution  for  rape,  evi- 
dence of  previous  acts  of  intercourse  between 
the  prosecutrix  and  other  men  held  admissible 
on  the  probability  of  consent — Ije«  v.  State,  179 
8.  W.  145. 

€=»44  (Tenn.)  In  a  prosecution  for  rape,  evi- 
dence of  prior  intercourse  between  prosecutrix 
and  accused  is  admissible  to  raise  an  implication 
of  consent— Lee  v.  State,  179  8.  W.  145. 
iS=»5l  (Tez.Cr.App.)  Evidence  held  sufficient 
to  sustain  a  finding  that  the  defendant  was  the 
person  that  committed  the  crime. — Jernigan  t- 
State,  179  8.  W.  1187. 

RATIFICATION. 

See  Infants,  «s>67 ;   Principal  and  Agent,  «=> 
166,  171. 

REAL  ACTIONS. 

See  Ejectment;    Quieting  Title;    Trespass  to 
Try  Title. 

REASONABLE  DOUBT. 

See  Criminal  Lew,  «=>561. 

REBATES. 

See  Carriers,  9=>3Z. 

REBUTTAL 

See  Criminal   Law,   9=>683; 
376. 


Witnesses,  «=» 


RECEIVERS. 

See  Appeal  and  Error,  «=>101,  1052 ;   CotpOTs- 
tions,  (9=9563-566;    Pleading,  <S=>245. 

I.   NATURE  AND  GROUNDS  OF  RE- 
GEIVERSHIF. 

(A)  Nature  and  Siibjecta  of  Remedy. 

c8=>3  (Tez.Civ.App.)  A  bill  which  has  for  its 
sole  object  the  appointment  of  a  receiver  will 
not  be  entertained. — Continentad  Trust  ,Co.  v. 
Brown,179S.W.9^..^^^^^^(^QQg[g 
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<B)  OroaaAs  of  Appolatment  of  Raeelver> 

«=>24  (Mo.App.)  On  facts  alleged  in  petition 
for  rescission  of  contract  entered  into  during 
minority  and  for  cancellation  of  notes,  chat- 
tel mortgage,  etc.,  held  that  plaintiff  had  a 
right  to  apply  for  the  appointment  of  a  re- 
ceiver.—Moser  V.  Benner,  ITO  S.  W.  070. 

n.  AFFOINTMEITT.    OTTAUFIOATIOIT. 
AJXD  TEimiUE:. 

«s>32  (Tex.CiT.App.)  A  bill  for  the  appoint- 
ment of  a  receiver  praying  for  time  in  woich  to 
pay  indebtedness  held  not  to  state  ground  for 
appointment.— Continental  Trait  Co.  v.  Brown, 
Its  S.  W.  930. 

HZ.  TITUB  TO  AlTD   POSSESSIOIf   OF 
.    PROPERTY. 

<e=»69  (Tex.Civ.App.)  Receiver  for  purchaser  of 
railroad  stock  under  executory  contract  held 
not  entitled  to  obtain  tlie  stock  without  first 
paying  the  purchase  price.— Continental  Trust 
Co.  ▼.  Brown,  179  S.  W.  989. 

Receiver  for  corporation  held  to  have  no  right 
to  compel  the  vendor,  under  an  executory  con- 
tract with  the  Qorporation  for  the  purchase  of 
land,  to  deliver  possession  without  payment  of 
tiie  purchase  price. — Id. 

V.  AXXOWANOE    AND   PATMEITr    OF 
OI.AIM8. 

«=3l55  (Tex.)  Where  the  court  takes  charge  of 
quasi  public  corporations,  operating  them 
through  a  receiver,  it  may  make  the  necessary 
debts  of  operation  a  prior  lien  upon  the  income 
or  the  property  itseU.— Craver  v.  Greer,  179  S. 
W.  862. 

Without  some  element  of  estoppel,  vested  liens 
on  property  of  a  private  corporation  or  individu- 
al cannot  be  p<wtponed  to  tne  receiver's  operat- 
ing expenses,  and  that  one  is  a  party  to  the  re- 
ceivership suit  is  insufficient  to  produce  that  re- 
sult—Id. 

Plalntitt,  in  a  suit  to  foreclose  a  mortgage,  in 
which  a  receiver  was  aptwinted  to  continue  the 
business  on  application  of  intervening  creditors, 
held  entitled  to  priority  for  his  mortgage  over 
the  receiver's  operating  expenses. — Id. 

Presence  of  mortgage  creditors  at  a  creditors' 
meeting  at  which  a  receivership  to  continue  the 
buriness  was  decided  on,  held  not  to  estop  them 
to  assert  the  priority  of  their  liens  over  the  re- 
ceiver's operating,  expeiiscs.— Id. 

Bank  waich  was  instrumental  in  procaring  the 
appointment  of  a  receiver  to  continue  the  busi- 
ness of  a  lumber  concern  held  not  entitled  to  ob- 
ject to  the  postponement  of  its  mortgage  to  the 
receiver's  operating  expenses.— Id. 

VX.  ACTIONS. 

4=3 1 68  (Ky.)  A  receiver  cannot  be  sued  indi- 
vidnidly  upon  a  contract  made  hyhim  as  a 
receiver.— Avey  v.  Burnley,  179  S.  W.  1050. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  «=s>507. 


See  Bail. 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Brror,  «=9493-70S:  Courts, 
*=>lia;  Criminal  Law,  «=»109O-li28:  EM- 
dence,  «=>31^'  352,  383 ;  Vendor  and  Fur- 
chaser,  4=9261. 

«s»l7  (Tez,Cr.App.)  Where  copies  of  the  in- 
dictment, etc.,  certified  on  a  change  of  venue 
from  F.  county  to  M.  county  were  lost,  the 
jurisdiction  of  the  H.  county  district  court  at- 
tached, and  it  might  take  proceedings  to  sub- 


stitute the  lost  papers.— Bennett  v.  State,  170 
S.  W.  713. 

In  view  of  C!ode  Cr.  Proc.  art  482,  lost  papers 
can  be  substituted  without  notice  served  upon 
the  accused,  and,  in  any  event,  his  appearance 
and  answer  to  a  motion  to  substitute  without 
such  service  amounted  to  a  waiver  of  notice. 
-Id. 

REDIRECT  EXAMINATION. 

See  Witnesses,  «=>286w 

REFORMATION  OF  INSTRUMENTS. 

See  limitation  of  Actions,  9=>177. 

X.  RIGHT  OF  ACTION  AUD  DEFENSES. 

$=>I8  (Ark.)  EJquity  does  not  reform  contracts 
or  deeds  for  a  pure  mistake  of  law. — Louis 
Werner  Sawmill  Co.  v.  Sessoms,  179  S.  W. 
185. 

®:»I9  (Ark.)  To  justify  a  decree  for  reforma- 
tion of  a  deed  on  the  ground  of  mistake^the 
mistake  must  have  been  mutual. — Louis  Wer- 
ner Sawmill  Co.  v.  Sessoms,  179  S.  W.  185. 
<»=»  1 9  (Ter.Civ.App.)  It  was  not  error  to  reftu* 
to  correct  a  deed  of  trust  running  to  defendants 
as  to  a  misdescription,  where  it  did  not  appear 
that  a  mutual  mistake  as  to  such  description 
had  been  made. — Memphis  Cotton  Oil  Go.  y. 
Gist,  179  S.  W.  1090. 

n.   PROCEEDINGS  AND  RELIEF. 

®=>32  (Ark.)  Lumber  compan.v'8  suit  to  reform 
deeds  to  timber  on  ground  of  mistake  as  to  time 
for  removal,  not  brought  within  six  years,  held 
barred  by  laches.— Louis  Werner  Sawmill  Co. 
V.  Sessoms,  179  S.  W.  185. 
€=>33  (Tex.Civ>4pp.)  If  reformation  of  trans- 
fer of  interest  in  business  to  include  claim  sued 
on  was  desired,  held  that  the  transferor  should 
have  been  made  a  party.— City  of  Brownsville 
V,  Tumlinson,  179  8.  W.  1107. 
4=»38  (Tex.Civ.App.)  If  reformation  of  trans- 
fer of  interest  in  business  to  include  claim  sued 
on  was  desired,  held  that  proper  allegations 
should  have  been  made, — City  of  Brownsville 
V.  Tumlinson,  179  S.  W.  1107. 
$=»45  (Ark.)  Reformation  of  bond  given  to  se- 
cure return  of  mortgaged  property  with  respect 
to  the  time  for  its  return  held  properly  denied; 
the  evidence  not  being  sufficient^  dear,  un- 
equivocal, and  decisive. — Enreka  Stone  Co.  t. 
Roach,  179  S.  W.  499. 

To  Justify  «r  authwiae  the  reformation  of  a 
written  instrument  for  fraud  or  mistake,  the 
evidence  of  such  fraud  or  mistake  must  be 
clear,  unequivocal,  and  decisive.— Id. 

REFRESHING  MEMORY. 

See  Witnesses,  «=>255. 

REHEARING. 

See  Appeal  and  E}rror,  «=s>883,  880!  Criminal 
Law,  <S=»1133. 

REJOINDER. 

See  Pleading,  «=»183. 

RELEASE. 

See  Chattel  Mortgages,  4s»241;  Compromise 
and  Settlement;  Morteages,  4s>800;  Pay- 
ment; Principal  and  Surety,  4=>115;  Ven- 
dor and  Purchaser,  $s»267. 

REMAINDERS. 

See  Execution,  «=s>33:  I^e  Estates;  Wills, 
«=3634. 

<S=9l6  (Ky.)  Gen.  St  Ky.  c.  63,  art  6,  1 1,  an- 

thorizes  the  sale  and  reinvestment  of  estates  of 
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persons  takine  vested  tetatiiDdetB  after  a  life  es- 
tate created  by  «  will. — Johnson  v.  Whitcomb, 
179  S.  W.  821. 

Children  of  remaindermen  Mid  barred  from  at- 
tacking sale  under  Gen.  St.  c.  63,  art.  6,  al- 
though not  made  parties  thereto. — Id. 

A  sale  of  property  on  petition  of  life  tenant 
under  Gen.  St.  c.  63,  art.  6,  ia  binding  against 
contingent  heirs  who  might  take  the  property 
should  aQ  remaindermen  die  before  the  life  ten- 
ant.— Id. 

Where  sale  is  made  under  Gen.  St.  c  63,  art. 
6,  the  sale  and  reinvestment  cnt  dS  all  rights  of 
contingent  takers,  who  must  then  look  to  the 
fund  derived  from  the  sale  for  their  shata.— Id. 

REMISSION. 

See  Appeal  and  Error,  $=>1140. 

REMOVAL 

See  Blctures,  «s>3S. 

REMOVAL  OF  CAUSES, 
m.  orrizEifSKiF  ob  axjbnaob  or 

FABTZX8. 

(A)   Diverse    Clttsensltlp    or    Allenaare    Im 
General. 

4:936  (Ity.)  A  nonresident  defendant  cannot  re- 
move a  cause  to  the  federal  courts  for  diversity 
of  citiseoghip.  In  the  absence  of  a  slrowing  of 
fraud  in  joining  defendants,  where  the  petition  on 
its  face  states  a  good  cause  of  action  against 
both  defendants.— Carter  Coal  Co.  v.  Prichard's 
Adm'r,  179  S.  W.  1038. 

®=>39  (Ky.)  Where  verdict  was  erroneously  di- 
rected for  the  resident  defendant,  the  case  will 
be  treated  thereafter  as  though  the  ruling  were 
not  made,  and  the  nonresident  defendant  cannot 
remove  to  the  federal  court  for  diverrity  of 
citizenship.— Carter  Coal  Co.  v.  Prichard's 
Adm'r,  179  S.  W.  1038. 

Where  verdict  was  properly  directed  for  the 
resident  defendant,  he  is  still  in  the  case  nntil 
the  appeal  taken  ia  decided,  so  that  until  then 
the  case  cannot  be  removed  to  the  federal  court 
for  diversity  of  citizenship  between  the  remain- 
ing defendant  and  the  plaintiff. — Id. 
^=o47  (Ky.)  Petition,  in  an  action  for  savant's 
wrongful  death,  held  to  state  a  good  cawe  of 
action  against  both  defendants  so  that  neither 
was  entitled'  to  «  transfer  to  the  federal  court 
for  diversity  of  citizenship  to  avoid  which  the 
plaintiff  made  the  alleged  frandnlent  joinder  of 
parties. — Carter  Coal  Co.  v.  Prichard's  Adm'r, 
179  8.  W.  1088. 

VI.    PROCEEDINGS  TO  PROCURE  AND 
EFTECT  OF  REKOVAZ.. 

®=>86  (Ky.)  Where  the  defendant  moves  to  re- 
move to  the  federal  court  for  diversity  of 
citizenship,  alleging  fraud  in  the  joinder  of  par- 
ties, he  must  set  out  the  facts  showing  the 
fraud.— Carter  Coal  Co.  v.  Prichard's  Adm'r, 
179  S.  W.  1038. 

RENT. 

See  Landlord  and  Tenant,  <S=»231. 

REOPENING  CASE. 

See  Equity,  «333S5. 

REPLEVIN. 

See  Chattel  Mortgages,  <8=>172. 

TV.  PLEADINO  AlTD  XTVISENOE. 

4=969  (Ark.)  In  replevin  for  males,  where  It 
appeared  that  they  were  sold  by  plaintiff  to  one 
who  gave  his  note  for  the  purchase  money  and 
that  on  his  own  failure  to  pay  the  buyer  pro- 
cured defendant  to  indorse  a  note,  the  question 
of  defendant's  liability- as  iudorser  of  the  note 


could  not  be  determlmd.-..Ooiidl  ▼.  Starka,  179 
S.  W.  995. 

€=>72  (Ark.)  Evidence  in  replevin  for  mules 
held  to  sustain  a  verdict  for  defendant. — Coach 
V.  Starks,  179  S.  W.  996. 

REPLY. 

See  Pleading,  4=9l80. 

REPORTS. 

See  Evidence,  «s>366. 

RESCISSION. 

See  Cancellation   of  Instruments;    Salea,  4=9 

RESERVATIONS. 

See  Deeds,  <3s»148. 

RES  GIEST/E. 

See  Criminal  Law,  «=»868;    Divorce,  4=962; 
Evidence,  4s9l2& 

RESIDENCE. 

See  Gaming. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  4c>265;    Telegraphs 
and  Telephones,  4s>20. 

RES  JUDICATA. 

See  Judgment,  4=^540-597,  822. 

RESTITUTION. 

See  ISjectment,  4s»122. 

RESTRAINT  OF  TRADE. 

See  Contracts,  4=s»116;   Monopolies. 

RESULTING  TRUSTS. 

See  Trusts,  4=>63,  89. 

RETROSPECTIVE  LAWS. 

See  Taxation,  4s»861. 

REVENUE. 

See  Taxatloa.  ' 

REVIEW. 

See  Appeal  and   Error;    Criminal  Law.   4=» 
1134-1172;    Justices  of  the  Peace,  4=»141. 

REVISION. 

See  Statntes,  «ts3281. 

REVOCATION. 

See  licetttes,  4«5&;  Principal  and  Agent,  4=* 
34-42;    Subscriptions,  4=»18. 

RIGHT  OF  WAY. 

See  Easemebto. 

ROADS. 

See  Highways ;   Private  Roads. 

ROBBERY. 

See  Criminal  Law,  4=s>369. 

4b»24  (Tcz.  Cr.  App.)  Id  a  prosecution  for  rob- 
bery by  putting  complaining  witness  in  fear  of 
life  and  bodily  harm,  proof  that  he  was  terroriz- 
ed with  a  razor  and  despoiled  held  to  warrant 
conviction,  where  death  penalty  was  not  assess- 
ed though  the  ra«or  be  not  a  deadly  weapon.-' 
Acosta  ▼.  State,  IW  S.  W.  870i,  ^qqcjIp 
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RULES  OF  COURT. 

See  Courts,  «=»78. 

SAFE  PUCE  TO  WORK. 

See  Master  and  Servant,  <8=>101-129,  210. 

SALES. 

See  Brokers;  Oommeree,  4=»40;  Clontracts, 
«3>10.  116;  IMdoiM,  «s»281,  818.  354.  400, 
434,  441,  442 ;  Bzeoators  and  Adminiotratora, 
«3>164,  167;  Ouardlan  and  Ward.  «=377- 
107 ;  Intoxicating  laquora,  4=3150 ;  Judicial 
Sales;  LolCe  EJatates,  9aB23;  Logs  and  hog- 
ging,  «s»2.  S ;  MonopoUeB,  4=*  17  ;  Mort- 
gages, 4e»3S6-522;  Municipal  Corporations, 
«=)562,  667;  Principal  and  Agent,  «=9l03; 
Remainders;  Trial,  «=>251;  Usury,  €=932; 
Vendor  and  Purchaser. 

X.  BEQUISITES  AKD  TAIJDITT  OF 
OOVTBAOT. 

4=338  (Tex.Civ.App.)  Extraneous  fraud  in  the 
procurement  of  a  note  for  the  purchase  price  of 
a  horse  held  to  destroy  the  binding  effect  of  a 
warranty  of  the  horse  constituting  a  part  of 
the  contract. — Bolt  v.  State  Savings  Bank  of 
Manchester,  Iowa,  179  S.  W.  1119. 
4oS2  (Ky.)  Where  the  issue  was  whether  a 
sale  was  effected  or  whether  there  was  merely 
an  agreement  to  effect  a  subsequent  sale  by 
written  contract,  the  burden  was  on  the  plain- 
tiffs.—Pete  Sbeeran,  Bro.  &  Co.  v.  Tucker,  179 
S.  W.  426. 

4=352  (Ky.)  In  an  action  fear  the  price  of  a 
car  load  of  cotton  seed,  defended  on  the  ground 
that  defendant  bad  never  bought  or  agreed  to 
pay  for  it,  evidence  held  to  sustain  a  verdict 
for  plaintiff. — Cotton  Seed  Products  Co.  v.  Bon- 
durant,  179  B.  W.  603. 

^=>53  (Tex.Civ.App.)  Whether  a  representa- 
tion was  intended  by  the  seller,  and  understood 
by  the  buyer,  as  an  affirmance  of  a  fact,  or  as 
a  mere  expression  of  opinion,  in  the  latter  case 
no  ground  for  rescission,  is  a  question  of  fact. 
—Fowler  v.  Carlisle,  179  S.  W.  528. 
4=>53  (Tex.Civ.App.)  In  an  action  for  the  twl- 
ance  due  on  a  bill  of  lumber  furnished  for  a 
house  which  defendant  had  agreed  to  convey, 
evidence  held  to  make  defendant's  agreement  to 
pay  therefor  a  question  for  the  jury. — Scruggs 
v.  B.  E.  Woodley  Lumber  Co.,  179  B.  W.  887. 

m.   MODIFIOATIOK   OB    BESOISSION 
or  OONTRAX3V. 

(C)  BeselSBlon  by  Bnyer. 

4s>l24  (Tei.Qv.App.)  Persona  induced  to  pur- 
chase horse  by  fraudnlent  misrepresentations 
held  entitled  to  sue  for  a  rescission,  but  bound 
to  return  the  horse  or  show  good  cause  for  their 
failure  to  do  ao^-Bolt  v.  State  Savings  Bank  of 
Manchester,  Iowa,  179  8.  W.  1119. 

While  ordinarily,  where  a  porcbaser  elects  to 
rescind,  be  must  return  the  property  purchased, 
yet  be  need  not  do  so  if  it  be  worthless.— Id. 

TV.  PERFOBMAITOE    OF    OONTBaOT. 

(O  D«Uverr  «Bd  AeeeytKaee  of  Goods. 

«s>l88i/2  (Ky.)  One  who  bought  soot  blowers, 
agreeing  to  pay  therefor  if  satisfactory  on  six 
months'^  test,  held  bound  to  determine  satisfac- 
tion for  himself,  and  not  entitled  to  rely  on 
tests  by  others.— Louisville  Trust  Co.  v.  Bayer 
Steam  Soot  Blower  Co.,  179  S.  W.  1034. 
4=>I8I  (Tex.Civ.App.)  In  action  to  recover  for 
cars  of  wood  sold  f.  o.  b.  A  A.,  exclusion  of 
original  freight  bills  of  railroad  to  show  num- 
bers of  cords  of  wood  received  in  each  car  by 
defendant  at  H.  held  proper.— McLaughlin  v. 
Terrall  Bros..  179  S.  W.  932. 

In  an  action  to  recover  for  a  eliipment  of 
wood  sold  f.  o.  'b.  A.  and  delivered  at  H.,  de- 


fendant claiming  the  shipment  contained '1S2 
cords  only,  plaintiffs  claiming  it  contained  185, 
evidence  on  the  point  held  sufficient  to  support 
verdict  for  plaintiff.— Id. 

TI.  WABBANTIES. 

4=>25l  (Tex.Civ.App.)  In  absence  of  written 
warranty,  material  miarepresentatioos  by  seller 
held  admissible  as  warranties,  whether  made 
fraudulently  or  not— B<rft  v.  State  Savings 
Bank  of  Manchester,  Iowa,  170  S.  W.  1119. 
4=>287  (Tex.CivApp.)  Where  thp  seller  of  a 
concrete  mixer  induced  the  buyers  to  forego 
their  right  to  reject  for  breach  of  warrtinty 
within  ten  &ys,  as  stipulated,  such  seller  was 
bound  to  permit  rejection  on  failure  to  give 
satisfaction  after  the  stipulated  periods — Braoen- 
Zauder  Const  Co.  v.  Seng,  179  S.  W.  1103. 
■&=»288  (Tex.  Civ.  App.)  Failure  of  buyers  of 
cement  mixer  to  reject  for  breach  of  warranty 
of  capacity  within  the  ten-day  period  stipulated 
in  the  chattel  mortgage  securing  the  price  held 
to  waive  their  right  to  reject  later  for  such  rea- 
son.—Braden-Zander  Const  Co.  V.  Seng,  179  S. 
W.  1103. 

Vn.  BEMEDIE8    OF    aBTififTR. 

(■)  Uen. 

«=»3I2  (Ark.)  Under  Kirby's  Dig.  g  4967,  the 
seller  of  personal  property  cannot  have  the  con- 
stable seize  property  sold  wherever  it  may  be 
found,  but  his  remedy  under  this  section  is  ap- 
plicable only  where  the  property  is  found  m 
the  possession  of  his  vendee.— Holman  v.  Nutt, 
179  S.  W.  811. 

(B)  AetlAMi  for  Prie*  or  Talae. 

4=3347  (Ky.)  Accrued  right  of  plaintiff  to  pur- 
chase price  of  soot  blowers  sold  under  contract 
to  defendant  held  not  affected  by  subsequent 
agreement  altering  original  contract— Louisville 
Trust  Co.  V.  Bayer  Steam  Soot  Blower  Co.,  179 
S.  W.  1034. 

4=3355  (Tex.Civ.App.)  In  an  action  for  the 
price  of  wood,  evidence  that  plaintiffs  had  con- 
tracted with  defendant  to  ship  him  450  cords 
held  not  at  variance  with  the  contract  pleaded. 
— McLaoghUn  y.  Terrell  Bros.,  179  S.  W.  932. 
4=>355  (Tex.Civ.App.)  Purchaser  sued  for  pur- 
chase i^rice,  in  support  of  plea  of  failure  of  con- 
sideration, held  entitled  to  rely  upon  material 
misrepresentations. — Bolt  V.  State  Savings 
Bank  of  Manchester,  Iowa,  179  S.  W.  1119. 

Vm.  BKMTmiES    OF   BXTTEB. 

(D)   Actions  and  Conntcrclaims  for  Breacb 
of  IVarrnsity. 

4=>428  rrex.(3iv.App.)  Purchaser  sued  on  note 
for  purchase  price  held  entitled  to  rely  upon 
misrepresentations  as  a  defense,  not  on  the  the- 
ory of  frand  and  deceit,  but  because  tbey  were 
warranties. — Bolt  v.  State  Savings  Bank  of 
Maschester,  Iowa,  179  8.  W.  1119. 

SATISFACTION. 

See  GoBopromise  and  Settlement 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Public  Lands,  4=3l73;    Taxation,  4=»242. 
n.  PTTBUO  SOHOOI.8. 

(B)  Creation,    Alteration,   Bxistenee,    and 
Dlaaolntioa  of  Dlstrictn. 

<e=»44  (Ark.)  Under  Act  Feb.  4,  1869  (Laws 
1868-69,  pp.  27,  28)  |$  16.  17  (Kirby's  Dig. 
I  7695),  and  Act  April  1.  1805.  p.  82,  §  1, 
county  court  held  authorised  to  dissolve  a  spe- 
cial school  district.- Hughes  v.  Bobuck,  179  S. 
W.  163. 

Under  Act  April  1,  1885,  p.  82,  {  1,  petition 
to  dtasolTe  school  distriot  need  not  designate 
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school  districts  to  vhich  p«titionen  4esir«  the 
territory  attached. — Id. 

Act  April  1,  1895,  p.  82,  §  1,  merely  confers 
upon  the  county  court  discretionary  authority 
to  dissolve  school  districts,  and  does  not  re- 
quire it  to  dissolve  a  district  upon  the  filing  of 
a  proper  petition. — Id. 

Under  Act  April  1,  1893,  p.  82,  {  1,  the 
county  court  has  no  authority  to  dissolve  a 
school  district  except  on  the  filing  of  a  petition 
conforming  to  the  requirements  of  the  statute. 
—Id. 

Under  Act  April  1,  1895,  p.  82,  |i  1,  3,  dis- 
cretion of  court  in  assignment  of  territory  of 
dissoh-ed  school  district  held  limited  only  by 
duty  oi  adjudging  such  territory  its  pro  rata 
part  of  the  district's  indebtedness.— Id. 


(C)    GoTernment,  Ofllcers, 
Meetinva. 


and  Dlatrlot 


4=953  (Ey.)  One  held  not  to  have  title  to  the 
office  of  trustee  of  graded  schools,  so  as  to  en- 
title him  to  maintain  action  to  enjoin  another 
from  asserting  title  thereto;  a  certificate  of 
election  not  having  been  issued  to  him  by  the 
board  of  trustees,  as  required  by  Ky.  St.  § 
4485.— Catapman  r.  Freeman,  179  S.  W.  450. 

(B)   Dlstrtet    Debt,    SecuitleS,    and    Taxa- 
tion. 

«=9l06  (Tex.Civ.App.)  Under  Const,  art  7,  { 
•%  independent  school  district  annexed  to  exist- 
ing common  school  district  under  Acta  29th 
Leg.  c.  124,  §  148,  might  collect  20-cent  tax 
applicable  to  land  in  common  school  district 
before  the  annexation. — ^Davis  v.  Payne,  179  S. 
W.  60. 

In  a  suit  by  owner  of  land  in  common  school 
district,  after  its  annexation  to  independent 
school  district,  to  enjoin  the  new  district's  col- 
lection of  school  tax,  the  independent  school 
district  was  a  necessary  party.— Id. 

SECONDARY  EVIDENCL 

See  Bvidence,  iS=>158)  185. 

SEDUCTION. 

See  Criminal  Lew,  €=3595,  598,  608,  938;  Has- 
band  and  Wife,  «s>302,  313. 

SELF-DEFENSE. 

See  Homicide,  «=»110-116,  300. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «=»113. 

SEQUESTRATION. 

4=>I3  (Tez.Civ.App.)  Where  claimant  in  a  se- 
questration suit  in  T.  county  secures  posses- 
sion of  the  property  in  D.  county  pursuant  to 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  7760 
et  seq.,  and  fails  to  see  that  his  affidavit  and 
claim  bond  are  returned  to  the  court  of  D.  coun- 
ty OS  required  by  articles  7776,  7777,  held,  that 
he  cannot  object  that  judgment  was  rendered 
against  him  and  the  sureties  on  his  bond  in  T. 
county.— Josey  v.  Masters,  179  S.  W.  1134. 
<@=>20  (Tex.Qv.App.)  Claimant  and  bis  sureties 
held  chargeable  with  linowledge  that  affidavit 
and  claim  bond  were  returned  to  the  justice 
court  from  which  writ  of  sequestration  was  is- 
sued, instead  of  to  a  court  in  the  county  in 
which  they  contended  they  should  have  been 
returned.— Josey  v.  Masters,  179  S.  W.  1134, 

SEJtVANTS. 

See  Master  and  Servant. 

SET-OFF  AND  COUNTERCUIM. 

See  Sales,  «s»42& 


SEWERS. 


See  Drains. 


SHERIFFS  AND  CONSTABLES. 

See  Attachment,  <S=»365;    Counties,  <8=»139. 

nz.  POWERS,  DV'nES,  AITD  I<IABtU- 
TIES. 

$o>IM  (Ark.)  To  recover  against  a  constable 
for  failure  to  levy  an  execution,  plaintiff  must 
prove  that  during  the  life  of  the  writ  the  jndg- 
ment  debtor  possessed  property  liable  to  seizure 
and  that  the  constable  neglected  to  seise  it. — 
Peery  y.  Manldin,  179  S.  W.  662. 

SIGNALS. 

See  Master  and  Servant,  «=»107, 190l 

SIGNATURES. 

See  Appeal  and  Error,  $=9569 ;  libd  and  Slan- 
der. 

SLAVES. 

«s>2S  (Ark.)  Act  Feb.  6,  1867  (Laws  1866- 
67,  p.  99)  {  3,  legalising  the  cohabitation  of  ne- 
groes as  husband  and  wife  and  legitimizing  their 
recognised  children  is  still  in  force. — Buck  v. 
Youmans,  179  S.  W.  835. 

SPECIAL  INTERROGATORIES. 

See  Trial,  «s>349-366. 

SPECIAL  POLICE. 

See  False  Imprisonment,  •s^lS:    Officers,  4=> 
36,  43,  49,  66 ;  Railroads,  «=»281. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Frror,  4s>75& 

SPEED. 

See  Municipal  Corporations,  4=9705. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Judgment.  <S=3592,  597, 

STATEMENT. 

See  Appeal  and  Error,  «=>564-578,  644. 

STATES. 

See  Courts,  4s>223-247 ;   Intoxicating  Uqnors, 
«s>6;    Judgment,  <Ss9822;    Statutes,  «s»20. 

VX.  ACTIONS. 

«=>I9I  (Tex.C!iv.App.)  Under  Rev.  St  1911, 
arts.  7737,  7738,  a  plaintiff  may  maintain  tres- 
pass to  try  title  against  agents  for  the  state 
m  possession,  where  he  has  title  and  right  of 
possession,  although  the  state  has  not  consent- 
ed to  the  suit— Imperial  Sugar  Co.  r.  Cabell, 
179  S.  W.  83. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 

the  various  specific  topics. 

I.   ENACTMENT.   REQIHSITES,    AND 
VAIiIDITT  IN  OENEBAIk 

4=981/2  (Ark.)  The  constitutional  provision  re- 
quiring notice  at  »  spseial  bill  ia  ti  mere  diree- 
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tion  to  tfa«  Ijeglalatnre  itself— State  t.  Wood- 
rnff,  179  S.  W.  813. 

Law8  1915,  p.  340,  establishing  municipal 
courts,  thoueh  applying  to  only  two  cities,  held 
not  a  special  act  within  the  constitutional  pro- 
vision as  to  notice  of  special  bills. — ^Id. 
^»20  (Ky.)  Compensation  provided  for  agri- 
cultural experiment  station  in  making  analysis 
under  Laws  1908,  e.  4  (Ky.  St.  1915,  §  1905a), 
heU  to  be  an-  appropriation  and  not  a  system  of 
fees.— Bosworth  v.  State  University,  179  S.  W. 
403. 

«=»32  (Ark.)  Where  after  adjournment  of  the 
Legislature  an  appropriation  bill  containing 
distinct  items  is  presented  to  the  Governor,  he 
must,  under  Const,  art.  6,  §8  15,  17,  if  desirous 
of  vetoing  particular  items,  file  his  objections 
to  them  with  the  bill  and  give  notice  by  public 
proclamation.— Dickinson  v.  Page,  179  S.  W. 
1004. 

A  notation,  "Disapproved,"  writtwi  across 
items  of  an  appropriation  bill  held  a  sufficient 
compliance  with  Const,  art.  6,  {  15,  requiring 
the  bill  to  be  filed  with  notations  of  objections. 
—Id. 

«=»33  (Ark.)  Under  Const  art.  6,  H  15,  17, 
the  filing  with  the  secretary  of  state  of  an  ap- 
propriation bill  signed  by  the  Governor. but  dis: 
approved  as  to  some  items  is  a  sufficient  public 
proclamation  of  the  disapproval. — ^Dickinson 
V.  Page,  179  S.  W.  1004. 
^s>47  (Tex.)  An  act  levying  penalties  upon 
any  person  failing  to  erect  a  shed  wherein  rail- 
road repair  work  may  be  done  must  be  plain 
enough  for  those  operating  the  industry  affected 
to  know  whether  by  engaging  in  an  act  of  repair 
without  erecting  the  shed  they  would  breach  its 
terms.— State  v.  International  &  G.  N.  By.  Co., 
179  S.  W.  867. 

Where  an  act  of '  the  Legislatnre  requiring 
persons  engaged  In  the  repair  of  railroad  equip- 
ment to  erect  a  shed  therefor,  except  in  case 
of  light  repairs,  was  as  definite  in  meaning  as 
the  nature  of  the  subject  allowed,  the  rule  that 
a  penal  act  must  be  certain  in  its  provisiona 
was  complied  with. — Id. 

Kev.  St.  1911,  arts.  6581,  6582,  requiring 
persons  engaged  in  repairing  railroad  equip- 
ment to  erect  sheds,  held  not  void  for  uncer- 
tainty as  exempting  "light  repairs." — Id. 
<3=364  (Ark.)  Laws  1915.  p.  340,  if  invalid  in 
part  as  giving  municipal  courts  civil  jurisdic- 
tion coextensive  with  the  limits  of  the  county, 
held  not  thereby  rendered  invalid  as  to  other 
provisions.— State  v.  Woodruff,  179  S.  W.  813. 
€=»64  (Ky.)  Unconstitutional  section  in  other- 
wise valid  statute  wUl,  where  practicable,  be  ex- 
cluded, and  the  remainder  allowed  to  stand.- 
Bosworth  V.  State  University,  179  S.  W.  4<W. 
®=364  (Tex.Civ.App.)  The  courts  cannot  bold 
one  provision  of  a  law  valid  and  another  in- 
valid, where  it  is  uncertain  whether  eithet 
would  have  been  passed  without  the  other. — 
Coman  V.  Baker,  179  S.  W.  937. 

ni.   SITBJEOTS  AND  TITLES  OF  ACTS. 

«S9l05  (Ky.)  Const  §  51,  providing  that  all 
acts  of  the  Legislature  shall  have  but  one  sub- 
ject, expressed  in  the  title,  will  be  strictly  con- 
strued.—Bosworth  V.  State  University,  179  S. 
W.  403. 

<g=>l(0i/2  (Ky.)  Section  11,  c.  4,  Laws  1908 
(subsection  11,  {  1905a,  Ky.  St  1915),  relating 
to  sale  of  adulterated  and  misbranded  food  and 
drugs,  and  making  certain  appropriations,  held 
a  violation  of  Const.  §  51,  providing  that  sub- 
ject of  act  must  be  single  and  expressed  in  title. 
—Bosworth  V.  State  University,  179  S.  W.  403. 
<8=»l  18  (Ky.)  Act  March  17,  1904  (Laws  1904, 
c.  29;  Ky.  St  |  1201c),  leveled  at  the  offense 
of  poultry  stealing,  held  not  in  violation  of 
Const.  §  61,  requiring  the  subject  of  an  act 
to  appear  in  the  title.— B^y  v.  Commonwealth, 
179  S.  W.  604. 


<8=>I23  (Ky.)  Section  89  of  Acta  1914.  c  80, 
relating  to  public  roads,  so  far  as  it  attempts  to 
repeal  Ky.  St  1909,  fi  4348-4356,  relative  to 
private  passways,  held  to  violate  Const  §  51. — 
ExaU  V.  Holland,  179  S.  W.  241. 

IV.  AamirDMENT.  revision,  and 

OODIFIOATION. 

e=»l4l  (Ark.)  Const  art.  5,  §  23,  prohibiting 
amendment  of  Statutes  by  reference  to  tlieir 
title,  does  not  invalidate  Kirby's  Dig.  §  5433, 
assimilating  the  holding  of  city  elections  to 
state  and  county  elections,  which  is  complete 
in  itself  and  is  not  amendatory  of  other  laws, 
though  reference  to  other  acts  may  be  necessary 
to  ascertain  its  meaning^— State  v.  McKinley, 
179  S.  W.  181. 

<8=9l43  (Ky.)  The  amendment  of  Ky.  St  fg 
3915-3921,  prohibiting  combinations  to  regu- 
late trade,  by  the  unconstitutional  enactment 
of  Acts  1906,  c.  117,  does  not  affect  the  valid- 
ity of  the  act  amended.— Gay  t.  Brent  179  S. 
W.  1051. 

V.  REPEAL,    SUSPENSION,    EXPIRA- 
TION, AND  REVIVAL. 

9aBt6l  (Ky.)  Statutes  may  be  repealed  ex- 
pressly or  by  implication,  but  repeal  by  impli- 
cation can  only  occur  where  two  statutes  are 
repugnant  and  irreconcilable,  or  where  the  lat- 
er statute  covers  the  whole  subject  and  is 
manifestly  a  substitute  for  the  first— Exall  v. 
HoUand,  179  S.  W.  241. 

VX.  CONSTRUGTION    AND    OPERA. 
TION.. 

(A)   General  Rules  of  Comatmetlon. 

*=»I8I  (Tex.Civ.App.)  The  argument  of  incon- 
venience results  where  the  language  of  the  law 
is  not  clear,  either  express  or  implied,  and  ex- 
tends to  constitutions  and  statutes.— Davis  v. 
Payne,  179  S.  W.  60. 

®=>I84  (Ark.)  In  construing  a  statute  the  ob- 
ject to  be  attained  thereby  and  the  purpose  ol 
the  Legislature  are  to  be  considered,  and  that 
construction  given  which  is  in  harmony  with  the 
legislative  intent.— McDaniel  v.  Herm,  179  S. 
W.  337. 

€=9205  (Ark.)  A  statute  should  be  considered 
as  a  whole. — Conway  v.  Miller  County  High- 
way and  Bridge  Dist,  179  S.  W.  1009. 
iS=>2l2  (Tex.Civ.App.)  The  presumption  against 
absurd  consequences  of  legislation  is  no  more 
than  the  presumption  that  the  legislators  were 
gifted  with  ordinary  common  sense,  and  applies 
only  where  there  is  room  for  construction  by 
reason  of  the  obscurity  or  ambiguity  of  a  law. 
—Davis  V.  Payne,  179  S.  W.  60. 
€=>225*4  (Ark.)  Where  the  Legislature  passed 
two  acts  at  the  same  session  dealing  with  the 
powers  of  a  levee  board,. and  the  language  of 
one  was  ambiguous,  to  determine  the  intention 
of  the  Legislature,  the  court  should  consider 
the  other  act  with  it. — Board  of  i)irectors  of 
St  Francis  Levee  Dist  v.  WiUiford,  179  S.  W. 
665. 

^=>226  (Ark.)  A  statute  borrowed  from  anoth- 
er state  wUl  receive  construction  placed  upon 
it  by  courts  thereof,  in  absence  of  conflict  with 
settled  policy  of  borrowing  state.- St.  Louis,  1. 
M.  &  S.  Ry.  Co.  V.  B^reeman,  179  S.  W,  64a 
<S=>23I  (Tenn.)  Shannon's  Code,  §  3935,  held 
to  be  construed  with  the  sections  giving  a  right 
of  action  for  wrongful  death  as  if  they  had  all 
originated  with  the  Code  of  1858,  though,  in 
substance,  section  3935  was  a  prior  enactment. — 
Sharp  V.  Cincinnati,  N.  O.  &  T.  P.  Ky.  O.,  179 
S.  W.  375.  . 

'  (B)   Partlenlar  Classes  »t  Statntes. 

«=»239  (Tenn.)  A  statute  intended  to  alter  the 
common  law  will  not  be  construed  to  alter  it 
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further  than  It  expressly  declares  or  is  Deees~ 
sarily  implied  from  tbe  fact  of  it  covering  the 
whole  subject-matter.— Baker  y.  Dew,  178  8.  W. 
645. 


«a>24l  (Tex.)  An  Mt  «{  the  Lecialatare  pensl 
in  its  nature  should  t>e  strtctljr  construed.— 
State  7.  International  ft  G.  N.  Rj.  Co.,  179  S. 
W.  867. 


UNITED  STATES. 

CONSTITUTION. 

Amend.  14 224,  591,  631, 

1061,  1193 

Art  1,18,  CIS 469 

Art.  4,  8  1 808 

STATUTES  AT  LARGE. 

1863,  March  3,  cb.  120,  12 
Stat  820 430 

1907,  March  1,  ch.  2285,  34 
Stat.  1017 800 

1908,  April  22,  ch.  149,  35 
Stat.  65 314.  380, 

777, 1< 
1910,  June  18,  ch.  309,  I 

12,  86  Stat  553 469 

1913,  March  1,  cb.  90,  87 

Stat  699 46© 

REVISED  STATUTES. 
I  2140 800 

COMPILED  STATUTES 
1818. 

St  4141,  4142 800 

i  8583,  subsec.  6 469 

li    8657-8665 314,   380, 

422,  777,  1046 
I  8739 469 

ABXAirSAS. 

CONSTITUTION. 

Art  1,122 354 

Art  6,  i  23 181 

Art  6,  li  15,  17 1004 

Art  7,  si  40,  43 813 

Art.  lh,\  9. 354 

Art  19,  I  20 
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LAWS. 

1866-67,  p.  99,  8  3 336 

1868-60,  pp.  27,  28,  8§  10, 

17  103 

1895,  p.  82,  {{1,3 163 


STATUTES  CONSTRUED. 

1901,  p.  143 998 

1907.  p.  857,  I  1 342 

1909,  p.  717 665 

1909,  p.  724,  {  5 665 

1909,  p.  892 648 

1909,  p.  904 491 

1909,  p.  906,  S  3 .337 

1911.  p.  11 1002 

1911,  p.  63,  I  1 1004 

1915,  p.  340 813 

1915,  p.  340.  J  10 813 

1916,  p.  617 1009 


KENTUOXT. 

CONSTITUTION. 

17  604 

51 241,  408,  604 

83 615 

110 692 

157  1037 

161 255,  409 

164 7,  1074 

170 596, 1048, 1060 

171  1037 

108 1051 

235 255,  409 

236 815 

241  1038 

CIVIL  CODE  OF  PHAO- 
TICB, 

I  6,    12 43 

98,  subsecs.  1-4 36 

129   885 

134 5,  18,411,  829 

135 831,  837 

H  214,  221  1083 

I  335   837 

I  337,  subsec.  2 413 

■  3;^    18 

340,  sabMC.  2 2 

341   217 

343   2 

391   14 

425 416 

518  14 

I  589   832 

1597 43 

§  606.     Amended  by  LaiM 
1912,  ch.  104 451 

!625  Il2 
705  454 
746  14 
756 18,  837 

CRIMINAL  CODE  OW 
PRACTICE. 

5  241  237 

§{  335,    337 844 

GENERAL  STATUTES  1888. 

Ch.  63,  art.  6 821 

Oh.  63,  art  6,  I  1 821 

STATUTES  1909. 

g  2739b,  subsec  7 2 

'  4303  609 

i§  4348-4356    241 

4348,  subsecs.  2-4 241 

4351   241 

4828 383 

STATUTES  1915. 

Pa«e8  2465,  2466,  tables  3, 

4   453 

I  4  15 


i  6 15,1038 

f  331a,  subaec  9 222 

i  331e,  subsec.  5 621 

i  489  848 

1  671    1034 

I  581   382 

I  702   842 

{  779a 615 

5  806  400 

i  856  39 

I  950,  subsecs.  1.  3 449 

§  1201c   604 

i  1202 235 

I  1342b  400 

I  1358a 235 

1482   1029 

1550et8eq. 11 

1550,  subsec.  26 12 

1560,  subsec,  28 212 

1864   436 

1905a  403 

i  19U5a,  subs^.  11 403 

1906   45 

1907 577 

1907a 45 

2121  415 

2201   1032 

2341    509 

2353  430 

2438b   440 

2500  823 

1    2569  et  seq 469 

2569b,  subsec.  3 469 

2651  224 

2775   217 

3487   463 

§3565,  3566 19,  578 

il  3567,3572,3573,3576..  463 

3636 7 

3643   1037 

3706  623 

3720b   34 

3755   615 

!  3915-3921,  3941a 1061 

4085 201 

4147   844 

4226   39 

I    4226. 691,  1024 

42.30a 601 

I  4258-4267    1080 

4281a,  subBec.  1 411 

$  4287,4205 229 

4485  450 

LAWS. 

1894,  <*.  76 430 

1904.  ch.  22,  H  1-4 224 

1904,  d».  29 604 

1906,  ch.  117 1051 

1908,  cb.  4 403 

1908,  ch.  4.  i  11 403 

1912,  ch.  7,  S  28 212 

1012,  ch.  104 451 

1014.  ch.80,  i  89 241 


MlSSOUltl. 

CONSTITUTION. 
Art  4,  i  23 964 

REVISED  STATUTES  1909. 

§  1900  727 

I  2047-2049   484 

2082   985 

2375  975 

2376  960 

2783 .^ .740 

Digitized  by  VjOOQlC 
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nn>BX-DI6X8T 


MM*«ltoO»M«i 


f2TW 

8956 

i  4550,4551... 

4.571  

6115  

5425  

S  6434,  6438... 

6329  

6,354  

6362  

7024  

§  7413,  7414... 
t  7528 
8§  8.'J15,"8326.' '. '. 

I  8523  

is  10033,  10125. 
S  10446  


.744. 


ere 

064 

482 
952 
479 
955 
763 
721 
751 
736 
789 
947 
964 
954 
732 
721 


LAWS. 


1913,  p.  646 769 

CONSTITUTION. 

Art.  1,  f  8 631 

Art.  1,19 3lB 

Art.  1,114 64.S 

Art.  1,818 152 

Art.  2.  $25 128 

Art.  2,  129 147,  321 

Art  6,  J  7 321 

Art.  11,18 631 

SHANNON'S  CODE. 

I  1069   128 

f  1574   641 

i  1.574.  suboecs.  1,  2,  4 140 

H  1575,  1576 140 

i  3677   620 

s  ama 477 

{  nma  875 

f  39.S6,  subtec.  4 376 

I  4025  et  8eq 375 

4184   132 

4446   314 

4495,    4689 181 

6246  IK 

I  6470  628 

PRIVATE    LAWS. 

19m  ch.  264 151 

1913,  ch.  277 321 

1913    (1st    Ex.    Seas.)    cb. 

18   147 

LAWS. 

1897,  €k.  67 884 

1903,  ch.  237,  8  28 138 

1905,  ch.  173 ISO 

1907,  ch.  82 635 

1907,  ch.  4«9 384 

1911,  ch.  32 130 

1911,  ch.  68 643 

1913,  ch.  26 127,  628, 

629,  645 

1916,  ch.  60 631,  635 


CONSTITUTION. 

Art.  1,  i  3 1198 

Art.  1,  I  11 109 

Art  6,  I  6 •. 1116 

Art.  7,  S3 60 

CODE  OP  CRIMINAL  PRO- 
CEDURE. 1911. 

Arts.  26,  452 121 

Arts.  4ra,  460 121,  704 

Art.   464 704 

Art   482 713 

Art   646 44T 

Art   743 674 

Arts.  791,  792 1170 

Art   801 1167 

Art   810 118T 

Art  816 113 

Art.  846. Ill 

Art  938 1162,  1170 

PENAL  CODE  1911. 

Art   10 121 

Art   498 120 

Art.   .548 1170 

Art   697 1191 

Art   602 1167 

Arts.  611,  614 704 

Art  1200  et  seq 872 

Arts.  1317,  1318 1162 

WHITE'S  ANNOTATED 
.     CODE  OF  CRIMINAL 
PROCEDURE. 

«§  857,  1123 872 

REVISED  STATUTES  1911. 

Arts.   769-771 1107 

Arts.  1103,  1115 918 

Art       1121,      subd.      16. 

Amended  by  Laws  1916, 

ch.  144 939 

Art  1612. 686 

Art     1612.    Anended     by 

Laws  1813,  ch.  136....  1092 

Art  1628 616 

Art.   1840 271 

Art  1953 295,  547 

Art    1971.      Amended    by 

Ltiwaima.  ch.  59 932 

Art    1973.      Amended    by 

Laws  1913,  ch.  59 1092 

Art  1986 899 

Arts.  1986,  1990 536 

Art   1991 862 

Art   1994 536 

Arts.    2015,   2016 550 

Arts.  20S.5,  2048 922 

Art.   2095 684 

Art  8850 1098 

Art    4621.      Amended    by 

Laws  1918,  ch.  32,  S  1.  1147 

Art.  4622 1147 

Art.  4643 037,  1115 


Art  4663 1115 

Art   4689 937 

Art  4761,  subd.  4 66 

Art  4847 68 

Art  6423 123 

Art  6m 899 

Art   6714 691 

Art  6746 878 

Arts.  6681,  6582 867 

Arts.  6601,  6602 273 

Art  6OT0 306 

Art  667a  subdiTS.  1,  2. . .  306 

Art.  6ae 1095 

Arts.  7435,  7446 704 

Arts.  7737,  7738 83 

VERNON'S     SAYLES'     AN- 
NOTATBD  CIVIL  STAT- 
UTES 1914. 

Art&  1691,  1692 1116 

Art  1612. 669,  1092 

Art  1830,  S  7 883 

Art.  1973 1092 

Art  1986 96 

Art  1991 669 

Art  2075 686 

Art  2079 687 

Art  2084 894 

Art  2128 697 

Arts.  3968,  4621,  4622. . .  .1147 

Art.  4682 888 

Art  4874 926 

Arts.  6614r-66ie 839 

Art  5674 671 

Arts.  5713,  5714 926 

Art  6564 1104 

Art  6603 1104,  1111 

Arts.  6824,  6827,  6828. ...  639 

Art  6866 1095 

Art  7769  et  seq 1134 

Arts.  7776,  7777 1134 

Arts.  7708,  7790,  7807. . .  .1099 

OITT  CHARTERS. 

Austin.    Sp.  Laws  1909,  ch. 
2   1193 

SI^OIAL  LAWS. 
1909.  ch.  2 1198 

LAWS. 

1905,  ch.  124,  S  148 60 

1909,   ch.  27 257 

1909.  ch.  27,  8  1 257 

1909,  ch.  35 1191 

1911,  ch.  60,  S5 1193 

1913,  ch.  32,  I  1 1147 

1913,  ch.  69 932,  1002 

1913,  ch.  132.    Amended  by 
Laws   1913    (Ex.    Sess.) 

ch.  5 661 

1913,  ch.  101,  8  1 712 

1913,  ch.  136 1092 

1913  (Ex.  Sess.)  ch.  5 661 

1915,  ch.  144 939 


STEAM. 

See  Blaster  and  Servant  0=3266. 

STOCKHOLDERS. 

See  Corporations.  «s»170-24S. 

STREET  RAILROADS. 

See  Evidence,  e=>506,  688;  Injunction.  0=>64, 
66 ;  Municipal  Corporations.  4=»413 ;  Plead- 
ing, «=»376. 


n.  BEOin.ATXo]r  ahd  opehation. 

®=378  (Mo.App.)  Where  a  street  railroad  is 
operated  by  receivers  they  alone,  and  not  the 
company  itself,  are  responsible  for  personal  In- 
juries due  to  the  negligence  of  the  company's 
servants.— Ingino  V.  Metropolitan  St  Ry.  Co., 
170  S.  W.  771. 

«=>99  (Mo.App.)  Driver  approadiing  street  car 
tracks  held  bound  to  loolc  for  cars  and  stop  in 
place  of  safety  if  one  was  approaching,  malting 
it  dangerous  to  cross.— Gutfey  v.  Harvey,  179 
S.  W.  729. 
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®=»I03  (Mo.App.)  In  an  action  for  personal 
injury  in  collision  with  a  street  car,  plaintiff's 
error  of  judgment  prompted  by  fear  of  imminent 
injury  did  not  absolve  ttie  motorman,  under  the 
humanitarian  rule,  from  exercising  reasonable 
care  to  avoid  injury. — Michaels  v.  Harvey,  179 
S.  W.  736. 

$=>I03  (Mo.App.)  The  knowledge  of  an  occu- 
pant of  a  wagon  of  the  approach  of  defendant's 
street  car  held  not  to  bar  recovery  under  the 
last  clear  chance  doctrine,  where  the  motorman 
could  have  avoided  injury  if  he  had  exercised 
proper  care. — Ingino  v.  Metropolitan  St  Ky. 
Co.,  179  S.  W.  771. 

^:9|I0  (Mo.App.)  In  action  for  injuries  to  per- 
son struck  by  street  car,  petition  held  not  to 
charge  negligence  under  the  last  chance  rule, 
and  hence  contributory  negligence  was  a  com- 
plete defense.— Guffey  v.  Harvey,  179  S.  W,  729. 
^=>II4  (SIo.App.)  Evidence  held  to  show  that 
plaintiff  either  failed  to  look  before  tnrning  to 
drive  across  street  car  tracks  or  took  a  danger- 
ous and  unnecessary  chance  and  drove  into  a 
zone  of  apparent  danger. — Guffey  v.  Uarvey,  179 
S.  W.  729. 

^=»l  17  (Mo.App.)  In  an  action  for  personal  In- 
jury sastained  in  a  colUrion  between  plaintiff's 
wagon  and  defendant's  street  car,  evidence  held 
to  make  defendant's  negligence  under  the  last 
clear  chance  rule  a  question  for  the  jury. — 
Michaels  v.  Harvey,  179  S.  W.  735. 
^=>l  17  (Mo.App.)  In  an  action  against  a  street 
car  company  for  injuries  to  a  person  riding  in 
a  wagon  at  the  invitation  of  the  driver  thereof, 
by  collision  with  a  car,  evidence  as  to  the  negli- 
gence of  defendant  under  tbe  last  clear  chance 
doctrine  held  for  the  jury.— Ingino  v.  Metropoli- 
tan St  Ry.  Co.,  179  S.  W.  771. 

STREETS. 

See  Municipal  Corporations,  «=>260-667.  680- 
706,  762-822, 

STRIKING  OUT. 

See  Appeal  and  Error,  <=s>767. 

SUA  SPONTE. 

See  Courts,  «=s>487. 

SUBLEASES. 

See  Landlord  and  Tenant,  4s>80. 

SUBROGATION. 

®=»l  (Ky.)  Where  a  principal  was  indebted  to 
an  agent  sureties  of  the  agent  who  had'  been 
compelled  to  pay  his  debt  cannot  be  substituted 
to  the  agent's  rights  against  the  principal;  there 
being  no  privity.— Hodge  Tobacco  Co.  v.  Sexton, 
170  S.  W.  36. 

SUBSCRIPTIONS. 

See  Corporations,  ®=>228. 

C=9lO  (Tei.Civ.App.)  A  subscriber  to  a  list  for 
a  fund  in  aid  of  railway  construction  will  not 
be  permitted  to  deny  a  contract  authorizing 
trustees  to  contract  with  the  railway  company, 
where  the  subscription  list  recites  that  such  con- 
tract was  attached.— Quanah,  A.  &  P.  Ry.  Co. 
V.  Dickey,  179  S.  W.  6^. 

®=>I2  (Tex.Civ.App.)  A  subscription  contract 
in  aid  of  railway  construction,  providing  for  a 
bond  to  pay  damages  to  abutting  owners  if 
relinquishments  were  not  obtained,  held  an  in- 
demnity contract  upon  which  the  subscriber  is 
jointly  and  severally  liable  primarily  for  the 
amount  of  his  subscription,  enforceable  although 
not  reduced  to  judgment— Quanab,  A.  &  P.  Ry. 
Co.  V.  Dickey,  179  S.  W.  69. 
<S=>I8  (Tex.Civ.App.)  Withdrawal  by  a  sub- 
scriber to  raise  a  bonus  for  railway  construc- 
tion of  tbe  amount  subscribed  held  not  a  revo-  < 


cation  of  other  powers  given  tmstees  by  virtue 
of  the  subscription  contract— Quanah,  A.  &  P. 
Ry.  Co.  V.  Dickey,  179  S.  W.  69. 

A  subscription  contract,  signed  by  numerous 
property  holders,  giving  trustees  power  to  con- 
tract with  a  railway  to  procure  permission  from 
the  citjr  for  the  construction  of  its  lines  and  for 
relinquishment  of  damages,  when  accepted  by 
the  railroad,  is  not  a  naked  power  revocable  at 
the  subscriber's  pleasure.-^Id. 

SUBSTITUTION. 

See  Novation,  9s»4. 

SUICtDL 

See  Insurance,  4=»788. 


See  Action. 


SUIT. 


SUPPLEMENTAL  PLEADING. 

See   Pleading,   «=»183. 

SUPPORT, 

See  Parent  and  Child. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

See  Continuance,  «=>30;   New  Trial,  «s>87. 

SURVIVORSHIP. 

See  Death,  4=»6. 

SWINDLING. 

See  Criminal  Law,  €=»372 ;   False  Pretense*. 

TAXATION. 

See  Adverse  Possession,  $=>86;  Constitutional 
Law,  e=229,  283,  296;  Counties,  «=3l90, 
196 ;  Embezzlement  ^=s9 ;  Intoxicating  Liq- 
uors, €=346;  Municipal  Corporations,  0=» 
406-567 ;  Schools  and  School  Districts,  €=> 
106. 

in.   LIABILITT  OF  PERSONS   AMD 
PROPERTT. 

(B)   Corporationa   and    Corporate  Stoek 
and  PropertT* 

<S=>II3  (Ky.)  Ky.  St.  Si  4226,  4230e,  imposing 
a  tax  on  premiums  collected  by  life  companies 
and  authorizing  the  collection  of  the  tax  aft- 
er such  a  company  has  voluntarily  ceased  to  do 
business  in  the  state,  are  not  unconstitutional. 
—Washington  Life  Ins.  Co.  v.  Commonwealth, 
179  S.  W.  591. 

€=»I69  (Ky.)  Where  foreign  corporations  ac- 
quired lots  of  insignificant  value  not  related  to 
their  corporate  business,  defendant,  a  resident 
shareholder,  could  not  escape  taxation  on  stock 
owned  by  her,  under  Ky.  St.  J  4085. — Slater  v. 
Commonwealth,  179  S.  W.  201. 

(D)  Bxemptlona. 

^=>24l  (Ky.)  A  home  for  destitute  old  women 
held  exempt  from  taxes  as  an  institution  of 
purely  public  charity,  under  Const.  |  170. — 
Commonwealth  v.  Parr's  Ex'r,  170  S.  W.  1048. 
That  the  trustee  and  executor  withheld  a  fund 
bequeatbed  for  the  purpose  of  erecting  a  chari- 
table institution  from  the  board  of  managers 
thereof,  pending  contest  of  will,  held  not  to  re- 
move it  from  the  protection  of  Const  S  170, 
exempting  public  charities  from  taxation. — Id. 
«=>24l  (Ky.)  Under  Const  g  170,  hospiUl  in- 
corporated as  charitable  corporation,  held  an 
"institution  of  purely  public  charity,"  whose 
invested  fund,  awed  adelv  for  hospital  expenses, 
Oigfrized  by 
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was  exempt  from  taxation. — Ifason  County  v. 
Hayswood  Hostrital  of  Maysville,  170  S.  W. 
1050. 

®=»242  (Ky.)  An  office  baildine  owned  by  a 
cbiirch  conference,  the  rentals  of  which  are  de- 
voted exclusively  to  the  partial  support  of  a 
college  maintained  by  the  church,  held  exempt 
from  taxation  under  Const.  J  170. — Common- 
wealth V.  Board  of  Elducation  of  Methodist 
Episcopal  Church,  179  S.  W.  096. 

That  a  college  maintained  by  a  church  gives 
preference  to  students  who  are  candidates  for 
the  ministry  does  not  deprive  it  of  its  exemp- 
tion from  taxation  under  Const  i  170.— Id. 

V.  I.Einr  AND  ASSXSSMENT. 

(C)  Mode  of  ABseasment  la   General. 

«s>362!4  (Ky.)  Proceeding  under  Ky.  St.  c 
108,  art.  17,  for  assessment  of  omitted  property, 
is  special,  and  the  judge  of  the  county  court 
acts  in  a  ministerial  capacity. — Stearns  Coal  & 
Lumber  Co.  v.  Commonwealth,  179  S.  W.  1080. 
Under  Ky.  St.  |  426(\  a  party  in  proceeding 
to  assess  omitted  i^operty  may  (^ject  to  a  jury, 
and  the  court  must  then  try  the  case  wiUiout 
a  jury. — ^Id. 

(D)  Mode   of   Aaaeaameat   of   Corporate  .. 
BtoelE,   PropertTi  or    Recelpta. 

^=>387  (Ky.)  Plaintiff  foreign  assessment  in- 
surance company  held  liable  to  tax  of  $2  on 
every  $100  of  premium  receipts  under  Ky.  St. 
i  4226,  embracing  all  foreign  life  insurance 
companies  other  than  fraternal  assessment  com- 
panies.—Clay  V.  Hartford  Life  Ins.  Co.,  179  S. 
W.  1024. 

XI.  TAX  TITUEiS. 

(C)   Aetioaa  to  CODflrm  or  Try  Title. 

®s>805  (Ark.)  Where  porchaser  of  wild  lands 
under  tax  deed  paid  taxes  thereon  for  14  years 
after  tax  sale,  the  former  owner's  action  to 
quiet  title  is  barred  by  the  seven-year  stat- 
ute of  limitations.— McOUI  t.  Adams,  179  S. 
W.  489. 

While  plaintiffs,  seeking  to  quiet  title  to  un- 
improved land,  are  not  barred  by  the  statute  of 
limitations,  being  under  coverture,  their  action 
for  equitable  relief  is  barred  by  their  laches  in 
failing  to  pay  taxes  for  46  years,  14  of  which 
followed  defendant's  purchase  from  the  state. 
—Id. 

Zm.   XJBQAOT.  nVHERITANOB,  AlTD 
TRANSFER  TAXES. 

^=9860  (Ark.)  The  Inheritance  Tax  Act  is  not 
a  tax  on  property  but  on  the  privilege  of  suc- 
cession, and,  being  a  special  tax,  must  be  con- 
strued strictly  against  the  government.— Mc- 
Daniel  v.  Byrkett,  179  S.  W.  491. 
<3=»86l  (Ky.)  Ky.  St.  f  4281a,  subsec.  1,  which 
went  into  effect  in  1906,  imposing  a  succession 
tax,  held  not  to  have  a  retroactive  effect  so  as 
to  apply  to  a  conveyance  made  in  1895  whereby 
land  was  granted  reserving  a  life  estate  which 
did  not  end  until  after  190i6.— Commonwealth  v. 
McCauley's  Ki'r,  179  S.  W.  411. 
«s»866  (Ark.)  The  widow's  dower  does  not 
come  to  her  as  the  heir  of  her  husband  or  by 
virtue  of  the  intestate  laws,  and  hence  is  not 
taxable  under  the  Inheritance  Tax  Law. — Mc- 
Daniel  v.  Byrkett,  179  S.  W.  491. 
^s>889  (Ark.)  Provisions  of  the  Inheritance 
Tax  Act  for  payment  of  taxes  by  widow  of  de- 
ceased thereunder  apply  only  to  such  property 
as  she  acquires  in  a  manner  to  make  it  taxable, 
and  not  to  her  dower.— McDaniel  r.  Byrkett,  179 
S.  W.  491. 

<8=»895  (Ark.)  Under  Acts  1909,  Act  303,  p. 
906,  S  3,  the  exemption  from  inheritance  tax  of 
$5,000  is  to  be  deducted  after  distribution  of  the 
property,  and  the  tax  imposed  upon  the  remain- 
der.—McDaniel  V.  Herm,  179  S.  W.  387. 


TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  9=>8. 

I.  ESTABLISHBXENT,  CONSTRUCTION. 

AND  MAINTENANCE. 

®=»7  (Ky.)  A  municipal  ordinance  granting  a 
franchise  to  a  telephone  company  held  invalid 
under  Const.  {  164,  and  Ky.  St.  {  3636,  because 
not  passed  in  the  prescribed  manner. — Eastern 
Kentucky  Home  Telephone  Co.  y.  Hatcher,  179 
S.  W.  7. 

^=920  (Ky.)  Manner  in  which  plaintiff  was  in- 
jured held  to  raise  presumption  of  ncKliRence 
of  defendant  telephone  company  In  construction 
of  the  line  under  doctrine  of  res  ipsa  loquitur. 
— Beall  V.  liooisville  Home  Telephone  Co.,  179 
S.  W.  261. 

Evidence  in  an  action  for  personal  injuries 
against  a  tdephone  company  held  not  to  con- 
stitute variance  with  complaint.— Id. 

Limitation  mi  method  of  fastening  its  wire 
by  owner  of  land  held  not  to  excuse  telephone 
company  for  injury  caused  by  defective  fasten- 
ing of  wire. — Id.  i 

II.  REOiri.ATIOK    AIIB    OPERATION. 

^=>48  (Tex.Oiv.App.)  Where  a  telegraph  aeent 
converted  money  paid  by  the  cousin  of  one  ac- 
cused of  crime  in  order  to  stop  proceedings,  held, 
that  creditors  who  instituted  the  proceedings  had 
no  right  of  action  against  the  telegraph  (Com- 
pany; title  not  havini;  passed,  and  the  agree- 
ment being  illegal. — Western  Union  Telegraph 
Co.  V.  Smith,  179  8.  W.  54a 
®=»54  (Ark.)  Where  the  contract  between  a 
telegraph  company  and  the  sender  of  a  mes- 
sage limits  liability  to  $50,  the  sender  suing  for 
negligent  failure  to  deliver  can  recover  noth- 
ing over  $50. — ^Western  Union  Telegraph  Co. 
V.  Brooks,  179  S.  W.  649. 
9=>e8  (Ark.)  Mental  anguish  alone  will  not  sop- 
port  a  recovery  for  negligence  in  failing  to  de- 
liver an  interstate  message. — Western  Union 
Telegraph  Co>  v.  Culpepper,  179  8.  W.  494. 

TENANCY  IN  COMMON. 

n.  MUTUAL    RIGHTS.    DUTIES,    AND 
LIABILITIES  OF  COTENANTS. 

€s=>29  (Tex.)  Tenant  in  common  having  prop- 
erty improved  held  not  entitled  to  contribution, 
where  be  had  not  paid  the  cost  of  improving 
the  property,  and  limitations  had  run  against  it. 
—Stephenson  v.  Luttrell,  179  S.  W.  260. 
€=>38  (Tex.)  Tenant  in  common  suing  for  con- 
tribution held,  under  his  petition,  not  entitled 
to  recover  defendant's  share  of  the  cost  of  im- 
proving a  street  adjacent  to  the  property. — 
Stephenson  v.  Luttrell,  179  S.  W.  260. 

m.  RIGHTS  AND  LIABILITIES  OF 

COTENANTS  AS  TO  THIRD 

PERSONS. 

€=349  (Ky.)  A  lease  by  one  or  more  of  several 
tenants  in  common  is  not  valid  as  to  those  not 
joining  therein,  but  merely  makes  the  lessee  a 
tenant  in  common  with  the  owners.— Geary  v. 
Taylor,  179  S.  W.  426. 

For  breach  of  lease  by  agent  of  tenants  in 
common,  U.,  the  only  tenant  in  common  who 
authorized  the  lease,  held  liable  only  for  his 
proportionate  share  of  the  difference  between 
the  agreed  rent  and  the  rental  value.— Id. 


THEATERS  AND  SHOWS. 

See  Ucenses,  «=»39. 

THEFT. 

See  Embezzlement ;  Larceny. 
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TIMBER. 

See  lioga  and  Logginir- 

TIML 

See  Appeal  and  Error,  «=»272,  SOO,  694,  627, 
770,  773 ;  Bills  and  Notes,  «=>129 :  Criminal 
Law.  «=»577,  801,  1069,  1092,  1099;  Elec- 
tions, 4=>156 ;  Executors  and  Administrators, 
4=»164:  Highways,  €=36;  Insurance,  ®=> 
539 ;  Limitation  of  Actions,  ®=46,  55  ;  Pay- 
ment, i»=>7;  Pleading,  <8=9l99,  245,  258; 
Prohibition,  «=>18;  Trial,  «b»76:  Vendor 
and  Purchaser,  ^s>78. 

TITLE. 

See  Adverse  Possession;  Mortgages,  4s3274; 
Receivers,  ®=3>69;  Schools  and  School  Dis- 
tricts, 9=>53;  Vendor  and  Purchaser,  4=s> 
112,  130,  175,  239. 

TOOLS. 

See  Master  and  Serrapt,  €^=3101-129. 

TORPEDOES. 

See  Master  and  Servant,  i8=»107, 112,  190,  210. 

TORTS. 

See  Damages,  9=>60;  False  Imprisonment; 
Frand;  Bnsband  and  Wife,  esa20d;  Insur- 
ance, 4=>93 ;  Judgment,  €S9697 ;  Libel  and 
Slander,  «=»7-123;  limitation  of  Actions, 
9=955 ;  Malicious  Prosecution ;  Municipal 
Corporations,  «=»747-822;  Negligence;  Nui- 
sance ;  Trover  and  Conversion ;  Venue,  ®=98. 

^=>4  (Tenn.)  A  malicious  act  is  one  injurions 
to  another,  intentional  and  without  legal  justi- 
fication, but  an  act,  otherwise  lawful  U  it  is 
reasonably  of  benefit  to  the  doer,  is  not  within 
the  rule,  because  there  was  malice  in  the  doing. 
—Button  V.  Walters,  179  S.  W.  134. 
e=>\0  (Tenn.)  Whether  a  canse  et  action  for 
wrongful  destruction  of  a  business  is  shown 
must  be  determined  in  eadi  case  on  its  own 
facts^  as  no  rule  can  be  stated  to  govern  its  de- 
termination.—Button  V.  Watters,  179  S.  W.  134. 
^=26  (Tenn.)  Petition  in  an  action  for  wrong- 
ful destruction  of  a  business  held  to  present  a 
cause  of  action,  and  demnrrer  thereto  should 
have  been  overruled.— Button  T.  Watters.  179 
8.  W.  134. 

TOWAGE. 

See  Appeal  and  EIrror,  ®=>837. 

TOWNS. 

See  Municipal  Corporations. 

TRANSCRIPTS. 

See  Appeal  and  Error,  4=s>553. 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Error,  9=3358,  424 ;  Courts, 
"Ss^SY;  Criminal  Law,  9=>1069i  Trial, 
€=>11. 

TREES. 

See  Ix>gs  and  Logging. 

TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error,  €s>106S;  Vendor  end 
Pordiaser,  9=»296. 

n.  PROCEEDIKOS. 

«=>27  (Tex.Civ.App.)  A  jodgment  In  trespass 
to  try  title  to  defendant's  homestead  held  void, 
where  defendant's  wife  was  not  a  party,  though 
she  bad  sub«equeDtly  died  childless. — Harper  v. 
Stewart,  179  S.  W.  277. 


«f>3e  (Tte.CiTJiK>.)  AdiniMlMioftwdDMvyof 
witness  in  trespass  to  try  tide  that,  to  the  best 
of  his  recollection,  the  vendor's  lien  notes  on 
which  tiUe  depended  had  been  tran^erred  by 
the  former  owners  of  the  property  before  it 
made  an  assignment  for  the  benefit  of  creditots, 
held  not  error,  in  view  of  the  lapse  of  time  and 
other  orcumstancea.— Stberidge  t.  CampbeU, 
179  S.  W.  1144. 

9=»4I  (Ter.Clv.App.)  Bvldence  in  an  action  of 
trespass  to  try  title,  wherein  the  question  of  ti- 
tle depended  on  whether  the  former  owners  of 
the  property  had  transferred,  prior  to  making 
an  assignment  for  the  benefit  of  creditors,  ven- 
dor's lien  notes  retained  by  them  held  to  show 

v' C,5bXl7»1.  w"  ^S,"*"^*'*^'''*' 

TRIAL 

See  ContinnoBce;  Corts;  Jury;  Ifew  Trial: 
Venue. 

For  trial  of  particnlar  actions  or  proceedings, 
see  also  the  Tariona  specific  topics. 

For  review  of  mlinga  at  trial,  see  Appeal  and 
Error. 

Z.  HOTXCE  or  TBIAX.  AJn>  PREUm- 
KABT  FROO£EDnrOS. 

<8=>2  (Ky.)  Trial  together  of  action  for  libel 
agemst  newspaper  and  action  against  reporter 
thereon  involving  same  issues  held  within  dia< 
cretion  ©£  court— Beid  ▼.  NiohoLj,  179  S.  W. 
440. 

n.  DOCKETS,  ZiUVO,  AV9  GAI.EH- 
DARS. 

^=  1 1  (Ky.)  Action  for  injunction  against 
threatened  trespass  held  improperly  transferred 
to  common-law  docket,  with  instructions  for  a 
general  verdict,  under  CiT.  Code  Prac.  U  6,  12.— 
Consolidation   Coal   Co.    t.    Vanover,    179    S. 

m.  OOVRgB  Airo  COHBtTOT  OF 
TRIAI.  IM   OENERAI.. 

«=>25  (Tex.Civ.App.)  Under  rule  81  for  dis- 
trict and  county  courts  (142  S.  W.  ix),  includ- 
ing the  provision  of  Kev.  St  art  1953,  heid,  on 
the  pleadings  in  an  action  on  a  note,  that  the 
granting  to  defendants  of  the  right  to  open  and 
cloee  was  error.— i'irat  State  Bank  of  Amarillo 
V.  Cooper,  179  S.  W.  295. 

«=»25  (Tei.Civ.App.)  Under  Eev.  St.  1911,  art 
1953,  and  rule  31  for  district  and  county  courts 
(142  S.  W.  xx),  court  held  to  have  erred  in  per- 
mitting defendant  to  open  and  close  the  argu- 
ment.—J.  W.  Carter  Music  Cow  v.  Bailey,  179 
S.  W.  647. 

XV.  RECEPTION  OF  EITZDENOE. 

(C)  ObJecHoiM,  Motloita  to  Strlfca  Oat,  and 
Hxeeptiona. 

«=»7«  (Ky.)  Objection  to  bank  cashier  testify- 
ing from  memorandum  concerning  deposit  Jkeld 
too  late  when  made  after  his  testimony  was  com- 
pleted.—Shelby  V.  Grabble,  179  S.  W.  1. 

9=>76  (Tex.)  In  tmant  in  common's  action  for 
contribution,  objection  to  testimony  concerning 
improvement  of  adjacent  street  not  alleged  in 
the  petition  held  interposed  in  time,  and  not 
waived.— Stephenson  t.  Luttrell,  179  S.  W.  260. 
9=>8S  (Tex.Civ.App.)  There  was  no  error  in 
overruling  an  objection  to  the  whole  of  testi- 
mony, part  of  which  was  admissible. — ^E^rst 
State  Bank  of  Amarillo  r.  Cooper,  179  S.  W. 
295. 

€=>85  (Tex.CiT.App.)  Assignments  complaining 
of  objections  going  to  the  entire  answers  of  a 
witness  will  be  ovMTuled,  where  a  part  of  the 
answers  was  admissible.— Bolt  v.  State  Savings 
Bank  of  Manchester,  Jtnra.  179  &  W.  1U9. 
igitized  by ' 
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V.  ABOimXIITB  AMD  OOMDOOV  OT 
OOUHSEXi. 

«=3ll2  (Ky.)  ^^ei«  a  peraonal  injury  case 
consumed  one  day  with  the  examination  of  16 
witnesses,  and  S  instructions,  held  error  to  limit 
arcument  to  20  minutes  on  each  side. — Mosee 
V.  Proctor  Coal  Co.,  17&  S.  W.  1043. 
«=>I25  (Ky.)  Reference  by  counsel  in  action 
for  personal  injuries  to  defendant's  "hoarded 
thousands  and  millions,"  the  accidents  in  its 
mine,  and  the  fact  that  it  was  a  corporation 
held  to  require  a  reversal.— Carter  Cqal  Co.  v. 
HIU,  179  8.  W.  2. 

VI.  TAKING  CASE  OB  QUIiSTIOIf 
FBOM  JUBT. 

(A)   aneationa  of  I<aw  or  o<  f«ot  la  Gen- 
eral. 

^=»I39  (Ark.)  In  action  against  railroad  com- 
pany for  overcharge  in  freight,  held  error  to 
direct  a  verdict  against  the  company,  where 
there  was  some  evidence  of  the  correctness  of 
the  amount  charged. — Kansas  City  Southern  By. 
Co.  T.  Bull,  179  S.  W.  172. 
4=s>l39  (Ark.)  Where  there  ia  any  evidence 
tending  t»  establish  an  issue  in  favor  of  a  par- 
ty, it  IS  error  to  take  the  case  from  the  jury 
and  direct  a  verdict  against  such  party. — Bar- 
rintine  v.  Henry  Wrape  Co.,  179  S.  W.  328. 
4=9139  (Ky.)  It  ia  not  error  to  refuse  a  per- 
emptory instruction  for  defendant  if  there  is 
any  evidence  to  support  the  plaintifs  cause  of 
action.— Daniel  y.  Danirf,  179  S.  W.  5. 
«E»I39  (Ky.)  Xbe  refusal  of  a  peremptoiy  in- 
struction where  the  evidence  preponderates  upon 
the  other  side  ia  not  error,  and  will  not  be  dis- 
turbed on  appeal.— Carrick  v.  Garth,  170  S.  W. 
609. 

«s»l39  (Ky.)  Where  there  is  any  evidence  tend- 
ing to  sustain  the  cause  of  action,  the  case  must 
be  submitted  to  the  jary.— Ea«an  v.  City  of  Cov- 
ington, 179  S.  W.  1026. 

4=9 1 39  (Tex.)  Unless  all  reasonable  minds 
would  agree  that  the  evidence  is  insufficient  to 
establish  a  canse  of  action,  the  court  ia  not 
warranted  in  taking  the  case  from  the  jury. — 
International  &  O.  N.  R.  Co.  y.  Walters,  179 
S.  W.  854. 

^s>l39  (Tex.Civ.App.)  The  weight  of  testimony 
ia  for  the  jury. — Houston  Belt  &  Terminal  By. 
Co.  V.  Vogel,  179  S.  W.  288. 
«=>I40  (Tex.Civ.App.)  The  credibility  of  wit- 
nesses is  for  the  jury. — Houston  Belt  &  Termi- 
nal Ry.  (3o.  V.  Vogel,  179  S.  W.  2ea 
4=9 1 40  (Tex.Civ.Api>.)  A  case  wholly  dependent 
upon  the  uncorroborated  testimony  of  a  party 
interested  in  the  litigation,  though  not  contra- 
dicted, is  for  the  jury.— Krst  Nat  Bank  of  Plain- 
view  V.  McWhorter,  179  S.  W.  1147. 
^=»I43  (Ark.)  Where  there  is  a  material  con- 
flict in  the  evidence,  a  peremptory  instruction 
is  error.— Holroan  v.  Nutt,  179  S.  W.  81L 
4=s»l43  (Ky.)  It  is  the  province  of  the  jnry  to 
determine  the  facts,  whene  the  evidence  ia  cob- 
flicting.— Hodge  Tobacco  Co.  v.  Whaley,  179  S. 

(D)  DIreotfon  of  "VerAtei. 

«=»I68  (Ky.)  An  affirmative  defense  may  not 
be  asserted  by  a  motion  for  a  directed  verdict- 
Fete  Sbeeran,  Bre.  &  Co.  r.  Tucker,  179  8.  W. 
426. 

Vn.  IHBTBITCTiONB  TO  JTIKT. 
(A;  Prorlnce  of  Court  «ad  Jnrf  te  Oev- 

4=»I0I  (ftfo.App.)  In  an  action  on  a  fire  insur- 
ance policy,  instructions  as  to  Waiver  of  the 
iron-safe  clause  held  not  erroneous  as  assuming 
(acta  in  dispnte.- Travia  v.  CoBtioeatal  Ina  Co., 
179  S.  W.  766. 


•s>l9l  (Tex.Ciy.App.)  In  action  on  note,  in- 
struction held  not  objectionable,  as  asaaming 
that  court  thought  that  part  of  defendants  were 
sureties.— First  State  Bank  of  Amarillo  v.  Coop- 
er, 179  S.  W.  296. 

4=9)92  (MolApp.)  Where  defendant,  in  an  ac- 
tion for  breach  of  marriage  promise,  admitted 
his  unwarranted  refusal,  it  was  not  error  for 
instructions  to  assume  those  facts.- Chapman 
V.  Brown,  179  S.  W.  774. 

^=>I94  (Mo.App.)  In  an  action  against  a  city 
for  personal  injuries  to  plaintiff  truck  driver 
through  a  defect  in  a  street,  instruction  held 
Improper  as  invading  the  ixay'a  province  to 
weigh  the  evidence. — Morrill  y.  Kansaa  City, 
179  S.  W.  759. 

4=9 1 94  (Tex.Civ.App.)  In  action  on  a  note,'  a 
requested  instruction  held  properly  refnsed,  be- 
ing on  the  weight  of  the  evidence.— First  State 
Bank  of  AmarUlo  v.  Cooper,  179  S.  W.  296. 
4=9 1 99  (Mo.App.)  In  suit  on  a  note,  instruc- 
tion submitting  to  irury  iVhether  'plaintiff's 
claimed  agreement  to  release  defendant  from 
liability  was  baaed  on  valnAble  consideration,  a 
question  of  law,  held  erroneous.— Lumpkin  y. 
Strange,  179  S.  W.  742. 

(B)   NeecBatty   mjud  gabJeot-Matter. 

4=3208  (Tez.CivApp.)  Where  the  court  errone- 
ously denied  a  motion  to  strike  incompetent  ev- 
idence, the  refuBal  of  a  charge  to  disregard  such 
evidence  was  error. — Occident  Fire  Ins.  Co.  v. 
Idnn,  179  S.  W.  62S. 

(C)  Formt,    Reantattea,    and   Suffltclencr. 

4=9232  (Tex.Civ.App.)  Where  a  cause  was 
submitted  on  special  issues,  a  charge  correctly 
embodying  the  law  but  calling  for  a  general 
verdict  should  not  be  given.— International  & 
G.  N.  Ry.  Co.  V.  Reek,  179  S.  W.  699. 

There  was  no  error  in  informing  the  Jury 
which  party  had  requested  that  the  cause  be 
submitted  on  special  issues. — Id. 

(D)  AvvMoabUltr    to   Plcadlaa;a   and    K-rU 
deBi«c. 

^=>250  (Tex.Cir-App.)  An  instruction  present- 
ing an  issue  onauthorized  by  any  pleading  or 
evidence  is  properly  refused.— Ablon  v.  Wheeler 
k  Motter  Mercantile  Co.,  179  8.  W.  627. 
4»250  (Tex.Civ.App.)  Where  error  is  assigned 
for  refusal  to  instruct  iipon  an  issue  not  raised 
by  the  jpleadings  or  evidence,  it  will  be  over- 
ruled.—Pecos  &  N.  T.  By.  Co.  V.  Winkler,  179 
S.  W.  691. 

«»a50  (Tex.Ciy.App.)  A  charge  on  tiie  dnty 
of  a  railroad  company  to  give  the  croaaing  sig- 
nals prescribed  by  Vernon  a  Sayles'  Ann.  Civ. 
St.  1914,  art.  6564,  is  not  appropriate  in  an  ac- 
tion for  the  killing  of  cattle,  unless  they  were 
killed  on  a  crossing.- B^.  Worth  &  D.  C.  By. 
Co.  V.  Decatur  Cotton  Seed  Oil  Co.,  179  S.  W. 
1104. 

4025I  (UoJipp.)  In  an  action  <m  a  note, 
where  the  amended  answer  admitted  there  was 
a  partial  consideration,  giving  of  an  instruc- 
tion sobmittin^  the  hypothesis  that  there  was 
no  consideration  woe  error.— -liumpkin  v. 
Strange,  179  S.  W.  742. 

49>25l  (Tas.Civ.App.)  The  question  of  estoppel 
not  being  raised  by  the  pleadmga,  an  instruction 
thereon  la  properly  refused.— Bankers'  Trust  Co. 
of  Amarillo  v.  Cooper,  Merrill  &  liampkio,  179 
S.  W.  541. 

4=9251  (Tex.Civ.Ai>p.)  In  broker's  action  for 
commissions,  objection  to  instruction  on  ground 
that  the  pleadings  raised  no  issue  as  to  failure 
to  consummate  deal  being  due  to  defendants' 
fault  held  unfounded.— I<evy  v.  Dunken  Realty 
Co.,  179  S.  W.  670. 

4^251  (Tex.Civ.App.)  In  action  for  balance  of 
a  bill  for  lumber,  tarnished  to  build  a  house, 
held  that,  upon  the  pleadings,  instructions  as 
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to  defendant's  waiver  or  estoppel  in  respect  to 
the  size  of  the  house  actually  built  should  not 
have  been  given. — Scruggs  v.  E.  L.  Woodley 
Lumber  Co.,  179  S.  W.  §07. 
«=5»25l  (Tex.Civ.App.)  In  action  by  former 
partner  for  share  of  commissions  on  deal  com- 
pleted after  dissolution  on  an  issue  as  to  wheth- 
er deal  was  pending  at  time  of  dissolution  defi- 
nition of  "pending  held  sustained  by  the  peti- 
tion.—Daniel  V.  fiine,  179  S.  W.  906. 
«=3>25l  (Tex.Civ.App.)  A  requested  charge  that 
there  was  no  evidence  showing  the  train  was  be- 
ing run  at  excessive  speed  is  properly  refused 
in  an  action  for  Icilling  cattle,  where  excessive 
speed  was  not  made  a  basis  of  recovery. — Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Decatur  Cotton  Seed 
Oil  Co.,  179  S.  W.  1104. 

®=»252  (Ky.)  Instructions  which  there  was  no 
proof  to  sustain  should  not  have  been  given. 
— Elsey  v.  People's  Bank  of  Bardwell,  179  S.  W. 
392. 

«=»2S2  (Tex.CiT~A.pp.)  In  an  action  on  a  note, 
where  there  was  no  evidence  to  support  the 
iH9ue  as  to  whether  plaintiff  had  faUed  to  ac- 
count for  collateral,  it  should  not  have  t>een 
submitted.— First  State  Bank  of  Amarillo  t. 
Cooper,  179  S.  W.  295. 

®=92S2  (Tex.rav.App.)  An  instruction,  unau- 
thorized by  any  evidence  in  the  case,  is  prop- 
erly refused.— Banlcers'  Trust  Co.  of  Amarillo 
V.  Cooper,  Merrill  &  Lumpkin,  179  S.  W.  641. 
«=»253  (Tex.Civ.App.)  In  an  action  for  killing 
cattle,  an  instruction  held  improper  as  tending 
to  exclude  the  defense  that  the  cattle  were  killed 
on  a  public  road,  where  the  tracks  were  not  re- 
quired to  be  fenced.— Ft  Worth  &  D.  O.  By.  Co. 
V.  Decatur  Cotton  Seed  Oil  Co.,  179  S.  W.  1104. 

(B)   Reqvesta   or   Prayers. 

^=»255  (Ky.)  While  an  instruction,  in  a  serv- 
ant's action  tor  injury,  limiting  the  competency 
of  life  tables  to  showing  axpectancgr  of  life, 
should  be  given  on  request,  a  failure  to  so  in- 
struct was  not  error,  where  no  request  was 
made. — Steams  Coal  &  Lumber  Co.  v.  Calhoun, 
179  S.  W.  590. 

«=>255  (Tex.Civ.App.)  In  trespass  to  try  title, 
held,  that  party  desiring  issue  submitted,  or 
desirir.g  its  theory  of  the  case  presented,  should 
have  requested  proper  charges. — Wichita  Valley 
By.  Co,  v.  Somerville,  179  S.  W.  671. 
€=>255  (Tex.Civ.App.)  In  an  action  for  part- 
nership accounting,  wherein  defendant  denied 
the  existence  of  the  partnership  and  set  up 
special  partnerships  in  respect  to  which  he  asked 
an  accounting,  held,  that  failure  to  instruct  that 
the  burden  was  on  defendant  to  establish  mat- 
ters in  respect  to  which  he  asked  affirmative 
relief  was  not  error,  in  the  absence  of  a  request 
—Hall  V.  Ray,  179  S.  W.  1135. 
4=>2S6  (Mo.App.)  In  action  for  wrongful  death 
of  plaintiff's  minor  daughter  under  Rev.  St  1909, 
i  6425,  general  charge  that  jury  might  find  for 
plaintiff  not  less  than  $2,<]P0  and  not  more  than 
|10,000  held  not  erroneous  in  absence  of  request 
for  more  definite  instruction. — Albert  v.  St  Lou- 
is Electric  Terminal  Ry.  Co.,  179  S.  W.  955. 

€=9260  (Ark.)  The  court  properly  refused  re- 
quested instructions  if  the  matters  contained 
tlierein  were  embraced  in  other  instructions  giv- 
en.—Western  Union  Telegraph  Co.  v.  Brooks, 
179  8.  W.  649. 

$=>260  (Ky.)  Where  instructions  in  a  cause 
fully  and  fairly  present  to  the  jury  every  ma- 
terial issue  of  fact  necessary  to  a  correct  de- 
cision of  the  case,  no  error  is  presented  by  the 
court's  refusal  to  give  requested  instructions. 
— Carrick  v.  Garth,  179  S.  W.  609. 

«=s>260  (Mo.App.)  Where  the  essential  ele- 
ments of  a  requested  instruction  were  fully 
embodied  in  the  party's  given  instructions,  the 
refusal  of  the  request  was  proper.— Hopfinger  T. 
Young.  179  S.  W.  747. 


«3>260  (Mo.App.)  It  is  not  error  for  tbe  court 
to  refuse  a  re<^uest  covered  and  stated  by  other 
instructions  given  for  the  party. — Morrill  v. 
Kansas  CSty,  179  S.  W.  759. 
9^260  (Tex.Civ.App.)  Requested  instructions 
covered  by  others  given  need  not  be  given. — 
Bankers'  Trust  Co.  of  Amarillo  v.  Cooper,  Mer- 
rill &  Lumpkin,  179  S.  W.  541. 
€=3260  (Tex.Civ.App.)  It  is  not  error  to  refuse 
a  requested  instruction  substantially  covered  by 
the  charge  of  the  court— Pecos  ft  N.  T.  By.  Co. 
V.  Winkler,  179  S.-  W.  691. 
€=>260  (Tex.Civ.App.)  In  an  action  for  injuries 
from  l>eing  run  over  by  train  at  a  depot  held, 
that  it  was  not  error  to  refuse  an  instruction  on 
discovered  peril  where  it  was  substantially  cov- 
ered by  one  given. — St  Louis  Southwestern  By. 
Co.  of  Texas  v.  Aston,  179  S.  W.  1128. 
€=>263  (Tex.Civ.App.)  Where  a  party  requests 
two  special  instructions  on  the  same  issue,  and 
the  court  selects  and  gives  one,  the  party  cannot 
complain  of  the  refusal  of  the  other. — St  Louis 
Southwestern  By.  Co.  of  Texas  v.  Aston,  179  8. 
W.  1128. 

(F)  Objeotloiu  and  Bxoepttoas. 

«=>273  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  1971,  as  amended  by  Act  33d  Leg.  c.  59,  an 
objection  to  a  paragraph  of  the  charge,  not 
made  and  presented  to  tbe  court  before  the 
charge  was  read  to  the  jury,  was  waived.— Mc- 
LeughUn  t.  Terrdl  Bros.,  179  S.  W.  932. 

(G)   CoBstrnctloa  and    Operation. 

€=»296  (Ky.)  In  a  servant's  action  for  injury 
whUe  operating  a  machine,  instruction  on  eoa- 
tributory  negligence,  read  with  the  other  instruc- 
tions, held  not  misleading. — ^PhUlipa  v.  Corbin  ft 
Fannin,  179  S.  W.  586. 

€=»296  (Tex.Civ.App.)  In  an  action  on  a  fire 
insurance  policy,  an  instruction  ignoring  the 
defense  of  settlement  held  erroneous,  notwith- 
standing other  instructions.— Fire  Ass'n  of  Phil- 
adelphia V.  Bidiards,  179  8.  W.  926. 
«=3296  (Tez.CiT.App.)  Where  an  instruction, 
purporting  to  genially  define  the  rights  of  the 
parties,  omits  defenses,  the  feet  that  other  in- 
structions present  those  defenses  will  not  cure 
the  error.— Ft  Worth  ft  D.  C.  Ry.  Oo.  t.  De- 
catur Cotton  Seed  Oil  Co.,  179  &  W.  1104. 

IX.  VEHDIGT. 
(A)  General  Verdict. 

€=>329  (Tex.ClT.App.)  In  broker's  action  for 
commissions,  verdict  for  plaintiffs  held  to  dis- 
pose of  defendants'  cross-action,  and  judgment 
was  properly  rendered  against  defendants  on 
their  cross-action.— Levy  v.  Dunken  Bealty  Co., 
179  S.  W.  679. 

€s>331  (Tex.Civ.App.)  In  action  for  conver- 
sion, verdict  for  plaintiS,  construed  in  light  of 
charge,  held  to  remove  objections  of  uncertainty 
and  that  it  did  not  dispose  of  cross-action  set- 
ting up  indebtedness  to  defendant — San  An- 
tomo,  U.  ft  O.  By.  Go.  t.  Zarbrongh,  179  8. 
W.  523. 

€=9339  (Tez.C!iT.App.)  Action  of  court  in  di- 
recting that  jury  return  to  jury  room  and  correct 
their  verdict  so  as  to  include  an  item  which  they 
had  overlooked  and  which  the  undisputed  eTt- 
dence  showed  defendant  to  be  entitled  to  M4 
not  error.- HaU  v.  Ray,  179  8.  W.  1135. 
4=s>343  (Mo.Ai>p.)  A  verdict  resolves  all  con- 
flicts in  the  evidence  in  favor  of  the  successful 
party.— Chapman  t.  Brown,  179  8.  W.  774. 
«s>343  (rex.CiTa.pp.)  Verdict  for  plaintiff  hM 
to  decide  against  defendant  issue,  submitted  to 
the  jury,  on  which  the  testimony  was  conflict- 
ing.—Levy  T.  Dunken  Bealty  Co.,  179  &  W. 
679. 

(B)   Special  laterroKatoriea  and  Flndln«a. 

€=>349  (Tex.Olv.App.)  Where  the  court  would 
have  been  justified  in  peremptorily  instructing 
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to  find  for  the  plaintiff,  there  waa  no  error  In 
refasine  defendant's  request  to  submit  the  case 
on  special  iaauee.— Banks  y.  Mixon,  179  S.  W. 
680. 

«=>350  (Tex.Civ.App.)  In  action  by  former 
partner  for  share  of  commissions  on  deal  com- 
pleted after  dissolution,  issue  as  to  whether 
deal  was  pending  at  time  of  dissolution  and  def- 
inition of  "pending"  held  sustained  by  the  peti- 
tion.—Daniel  T.  Lane,  179  S.  W.  906. 

Special  issue*  which  were  not  put  In  con- 
troversy by -the  evidence,  or  were  indnded  in 
and  controlled  by  issues  which  were  submitted, 
were  properly  refused.— Id. 

«s>352  (Tez.Civ.App.)  Where  the  conrt  had  in- 
formed the  jury  that  the  issues  in  a  passenger's 
action  for  injuries  in  alighting  were  to  be  sub- 
mitted as  raised  by  the  pleadings,  the  form  of 
the  question  submitting  defendant's  negligence 
to  the  jury  held  not  objectionable. — Aransas 
Harbor  Terminal  Ry.  v.  Sims,  179  S.  W.  895. 
^=>365  (Tex.(Div.App.)  A  finding  upon  a  special 
issue  submitted  to  the  jury  becomes  immaterial 
when  other  l^cts  have  the  legal  effect  to  elimi- 
nate the  issue  embodied  in  such  finding. — Inter- 
aational  &  G.  N.  Ky.  Co.  v.  Berthea,  179  S.  W. 
1087. 

«=a366  (Tex.  Glr.  App.)  Assignment  complain- 
ing of  refusal  of  special  issues  requested,  with 
others  substantially  given,  held  not  to  i>e  con- 
sidered, where  exception  was  taken  to  the  re- 
fusal of  all  the  requested  issues. — Morris  v.  Mo- 
Spadden,  179  S.  W.  664. 

A  general  exception  to  the  refusal  to  give 
special  charges  en  masse  will  be  overruled, 
where  part  of  them  were  embraced  in  the  main 
charge  as  given. — Id. 

X.  TSXAI.  BT  OOUBT. 
(A)  Hearlnac  and  BetamttnatlOB  of  Caase. 

«s>367  (Ky.)  Submission  of  suit  to  annul  mar- 
riage on  the  ground  that  defendant  had  fraud- 
ulently represented  that  she  had  been  divorced 
from  a  former  husband  held  not  premature, 
where  the  wife  admitted  that  she  had  not  been 
divorced  from  a  previous  husband,  though  the 
case  had  not  been  set  for  triaL— Robinson  v. 
Roi>iiiM>n,  179  S.  W.  436. 
-4=3370  (Ky.)  The  conrt,  over  objection,  may  not 
submit  issues  in  a  special  proceeding  created 
by  statute  not  providing  for  jury  trial. — Stearns 
Coal  &  Lumber  Co.  v.  Commonwealth,  179  S. 
W.  1080. 

«=>374  (Ky.)  Where  a  distinct  legal  issue  is 
in  an  equitable  action,  decided  by  a  juiy,  the 
verdict  cannot  be  set  aside  unless  flagrantly 
against  the  evidence.— Procter  v.  Tubb,  179  S. 
W.  620. 

Findings  as  to  l^al  issues  of  jury  erroneously 
impaneled  in  equitable  action  on  defendant's 
application  for  jury  trial,  made  after  the  com- 
missioner's report,  could  be  disregarded  by  the 
chancellor  in  determininc  the  disputed  ques- 
tions of  foct. — Id. 


(B)  V^mMugM  of  Tmet  and  Ooaelvalons 
of  Law. 

«=»403'  (Tez.(7iT.App.)  Where  the  trial  court 
failed  to  file  findings  of  fact  within  the  10  days 
after  expiration  of  the  term  allowed  by  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  2076,  his  subse- 
quently filed  findings  were  a  nullity,  and  could 
not  be  considered. — International  &  Q.  N.  By. 
Co.  y.  Mudd.  179  S.  W.  686. 


TRIAL  DE  NOVO. 

See  Appeal  and  Error,  4=»896. 


TROVER  AND  CONVERSION. 

See  -  Bmbezslement,  «t3>ll;    Evidence,  ^=9817. 

X.  ACTS  coNS'rrruTiMO  oonveb« 

SlOIf  AND  LIABIUTT 
THXiBErOR. 

e=>9  (Ky.)  Failure  of  custodian  bank  to  de- 
liver stock  certificate  within  10  days  of  de- 
mand heU  not  conversion  because  of  the  then 
refusal  of  purchaser  from  owner  to  accept  the 
stock.— Ohio  Valley  Banking  &  HVoat  Co.  T. 
Wathen's  Bx'rs,  179  S.  W.  230. 

n.  ACTIONS. 

9=940  (Ark.)  E>vidence,  in  an  action  against  & 
partnership  for  the  conversion  of  goods  deliv- 
ered by  a  railroad  without  payment  of  plaintiff, 
the  consignor's  draft,  held  to  sustain  a  verdict 
for  plaintiff  on  the  issue  of  plaintiff's  consent 
to  the  delivery. — Vehicle  Supply  C!o.  T.  Mcln- 
turff,  179  S.  W.  999. 

TRUST  DEEDS. 

See  Mortarages. 

TRUSTS. 

See  Monopolies, 

I.  GKEATION,  EXISTENGE,  ANB  VA- 

I.IEITT. 

(B)  Reanlttasr  Tr«sts. 

«=3>63  (Ky.)  Ky.  St.  |  2353,  abolishes  the  old 
doctrine  of  resiUtUM;  trusts,  except  in  two  cases 
expressly  saved.— Keel's  Ex'r  v.  Poland's  Heirs, 
179  S.  W.  430. 
9=>&9  (Ky.)  To  establish  a  resulting  trust  by 

f>arol  evidence  as  against  the  holder  of  the 
egal  title  to  property,  the  proof  of  all  the  es- 
sential facta  and  circumstances  must  be  clear, 
convincing,  and  satisfactory. — ^Neel's  Ex'r  v. 
Noland's  Heirs,  179  S.  W.  430. 

Parol  evidence  in  an  action  to  establish  a  re- 
sulting trust  in  a  farm,  held  not  of  that  clear, 
convincing,  and  satisfactory  character  requisite 
to  the  establishment  of  such  a  trust— Id. 

lO>  OOBStraetive   Trnats. 

4=91 10  (Ky.)  In  an  action  to  recover  land,  «n 
the  ground  that  defendant  agreed  to  buy  it  for 
plaintiff's  ancestor  and  had  fraudulently  taken 
title  in  his  own  name,  evidence  held  insuffi- 
cient to  establish  a  constructive  trust— Holts- 
daw  V.  WeUs,  179  S.  W.  193. 

To  establish  a  parol  constructive  trust  the 
proof  must  be  such  as  to  leave  no  rational  doubt 
as  to  the  truth  of  the  necessary  facts;  and, 
to  establish  such  trust  against  documents  show- 
ing the  legal  title  to  be  in  some  one  else,  the 
evidence  must  be  strong  and  convincing. — Id. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  4=9140-145, 

UNITED  STATES. 

See  Ciitixens;  Indians;   Patents. 

XX.  PmOPEBT^  CONTBAGT8,  ANB 
X.IABIXJTIES. 

4=974  (Ky.)  That  the  surety  for  a  defaulted 
government  contractor  assumed  the  contract  and 
sublet  it  to  meet  the  original  contractor's  de-  ' 
faulted  pay  rolls  did  not  render  it  liable  for 
funds  borrowed  by  the  subcontractor  to  meet 
the  pay  rolls.— Citizens'  Trust  &  Guaranty  (3o. 
V.  Farmers'  Bank  of  Estill  County,  170  8. 
W.  29. 

USAGES. 

See  Customs  and  Usages. 
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USURY. 

I.  trSTTRIOtrs  OOlfTRAOTB  AMO 
TBAXaACTIONS. 

(A)  If«««ve  and   ViilMl«r. 

®=>32  (Ky.)  Giving  a  note  lb  consideration  of 
a  conveyance  of  land  is  not  a  transaction  for 
the  loan  or  forbearance  of  money,  as  regards  the 
rate  of  interest  being  luurious. — Nanta  v.  Hurst, 
179  S.  W.  400. 

«=>34  (Mo.ApnO  Under  Rev.  St.  1909,  8  4571, 
15  notes  for  $39  each  vrith  8  per  cent,  interest, 
secured  by  mortgage  on  household  fumituTe  for 
loan  of  $350,  hela  usariou8.~-Riepe  y.  Vette,  179 
S.  W.  862. 

VACANCY. 

See  Officers,  ^=»SS. 

VACATION. 

See  Jndgmrat,  «s>391 ;   Judicial  SalM,  ^»9S. 

VAGRANCY. 

«=>3  (Tez.Cr.App.)  Evidence  held  to  AQpport 
conviction  of  Tagraacy.-^Looper  ▼.  State,  179 
S.  W.  110. 

VALUE. 

See  Oourtfe.  •»231;  Evidenee,  «a»317»  S23, 
474. 

VARIANCE. 

See  Indictment  and  Information,  9s*12Sk 

VENDOR  AND  PURCHASER. 

See  Contracts,  ♦s'lO;  Fixtures,  •e921: 
Frauds,  Statute  of,  <es>69,  148;  Fraudulent 
Conveyances,  <a9318 ;  Homestead,  «=r117, 
118 ;  Ix>gs  and  Lodging,  ^=>2 ;  Public  Lands, 
<S=>178;  Retnaindera;  Sales;  Taxation,  ®=> 
805. 

I.  REQuzsTree  Aim  VAXjaatTr  or 
ooirr&AOT. 

4=93  (Ark.)  Contract  of  one  party  to  aell  land 
at  a  stipulated  price,  the  other  in  return  to 
pay  the  price,  la  for  the  sale  of  land,  and  does 
not  create  an  agency  for  sale,  although  sales  by 
the  purchaser  are  contemplated  in  itn— I'ederal 
Realty  Co.  v.  Evins,  179  S.  \V.  344. 
«=>33  (Tez.Civ.App.)  A  purchaser  of  land  hM 
not  entitled  to  rescind  on  the  ground  that  the 
deed  of  dedication  prepared  by  bis  grantors 
showed  that  they  were  to  build  a  viaduct,  which 
they  did  not.~Bamei  ft  Mitchell  v.  Campbell, 
179  S.  W.  444. 

Where  a  vendor  subsequently  agreed  with  a 
city  for  the  construction  of  a  viaduct  on  the 
property  sold,  a  statement  at  the  time  of  the 
sale  that  there  then  existed  a  contract  for  the 
construction  ot  tke  vlBduct  Is  no  ground  for 
rescissidil.— Id. 

In  a  suit  wbero  it  was  sought  to  resoind  a 
purchase  of  land  on  the  ground  of  misrepre- 
sentations as  to  fnture  actions,  held,  that  such 
misrepresentations  were  not  fraudulently  made 
so  as  to  warrant  restdssieB.'^Id. 

ti.  coirsTXTTOTxoir  Ain>  omeba> 

TXOJI   OF   OOHTBAOT. 

«=»78  (Ark.)  Under  changed  dgrecnient  eon- 
ccming  payment  of  pnrcbase  priee  and  furnish- 
ing of  abstract  of  title,  time  held  not  of  the 
essence  as  to  perform  nnct  by  the  vtedor>— 
Maya  v.  Blair,  179  S.  W.  331. 

III.  MODIFXGATlOlt  Ott  ftSSCtSAlOM 

OF  comtraotT 

(C)  ReselsMlon  br  Pareltaser. 

«s3llO  (Tex.Civ.App.)  Where  the  agent  of  a 
landowner  represented  to  purchasers  that  a  via- 
duct would  be  subsequently  ooDstructed,  breach 
of  that  agreement  deea  not  warraat  roKiasioB 


unless  made  with  intent  to  deceive  and  de- 
fraud.—Barnes  A  MltcheU  V.  Campbell,  179  S. 
W.  444. 

€»l  12  (Ark.)  Where  lots  to  which  a  vendor's 
title  was  unmarketable  formed  a  substantial 
part  ot  the  purchase,  the  purchaser  could  refuse 
to  pay  any  more  on  the  price  and  demand  the 
return  of  the  amount  already  paid.— Mays  v. 
Blair,  179  S.  W.  331, 

IV.  FRRFORMAMOE  OF  OOlTrRACT. 

(A)   Title  ui«  Batate  of  Tcnflor. 

^=i>!30  (Ark.)  A  purchaser  of  land,  before  he 
is  required  to  pay  tne  purchase  price,  is  entitled, 
unless  stipulated  to  the  contrary,  to  receive  not 
only  a  good  title,  but  one  which  is  marketable. 
—Mays  V.  Blair,  179  S.  W.  331. 

A   marketable  title   must  be  a   clear   record 
title,  and  not  one  by  adverse  possession. — Id. 

(O)  Pttyment  ot  Pareknae  Honey. 

4=9 1 75  (ArkJ[  Purchaser  under  unexecuted  con- 
tract held  ordinarily  entitled  to  detain  purchase 
money  if  vendor's  title  ia  not  such  as  he  is  en- 
titled to  require.— Mays  v.  Blair,  179  S.  W.  331. 
4;=>I75  (Ky.)  Unless  there  is  immediate  dan- 
ger of  loss  without  legal  remedy,  a  grantee  will 
not  be  relieved  from  payment  of  the  price  lor 
alleged  defect  in  title  and  insolvency  of  grantor, 
where  he  is  in  pooseasion  under  an  executed 
contract  of  sal*.— Todd  t.  Finley,  179  S.  W. 
455. 

V.  RIGHTS  AND  UABIXJTIRB  OF 
PARTIES. 

(C)  Bona  Fide  Parcnasera. 

®=>228  (Tex.Civ.App.)  One  obtaining  a  con- 
veyance from  a  grantee  in  a  deed,  absolute  in 
furm,  but  in  fact  a  mortgage,  acquires  no  titie 
unless  he  is  a  purchaser  for  value  and  without 
notice  that  the  deed  waa^  a  mortgage.— McLe- 
more  V.  BickerstallF,  179  S.  W.  580. 
<is>232  (Tex.Civ.App.)  A  conveyance  by  a 
mortgagee  out  of  posaession  posses  no  title. — 
McLemore  v.  Bickerstaff,  179  S.  W.  63C. 
4»>239  (Tex.Civ.App.)  Where  the  question  was 
solely  one  of  boundary,  and  plaintiff  was  not 
in  possession  of  the  land  which  it  claimed,  the 
bona  fides  of  plaintifrs  purchase  or  want  of 
notice  does  not  give  him  additional  rights. — 
Lockwood  Inv.  CJo.  ▼.  Geiselman,  179  S.  W. 
649. 

VI.  REXSIIXSS  OF  VEIfDOR. 
(A)   lilen  and  Reeovery  of  Land. 

4=»2B3  (Tex.Civ.App.)  Decree  of  foreclosure  of 
vendor's  lien  held  erroneous,  the  description  in 
the  deed  beinr  defective,  while  the  only  descrip- 
tion in  the  purchase  notes  was  by  reference 
thereto,  there  being  no  proof  as  to  the  intent 
or  that  there  was  a  mutual  mistake.— Stewart 
V.  Thomas,  179  S.  W.  886. 
®=»260  (Tex.Civ.App.)  Execution  and  record  of 
indemnity  note  and  trust  deed  by  original  pur- 
chaser of  land  held  to  create  a  lien  in  favor  of 
the  holders  of  the  note  subject  to  the  lien  of  the 
holder  of  vendor's  lien  notes  previously  acquir- 
ed by  a  subseauent  pwrchaserot  the  property.— 
Urubbs  V.  Eddleman,  ITS  S.  W.  91. 

A  holder  of  vendor's  lien  notes  held  not  to 
have  a  lien  for  improvements  superior  to  the 
lien  of  the  holders  of  a  note  to  indemnify  in- 
dorsers  upon  a  note  given  for  the  price. — Id. 
«B»26(  (Tex.Civ.App.)  Purchasers  for  value 
and  without  actual  notice  of  previous  transfers 
of  vendot's  Ken  notes  bi«,  as  against  unrecorded 
transfers  of  such  notes,  bound  only  by  their 
actual  knowledge  or  notice  appearing  from  the 
records.— Lubbock  State  Bank  v.  H.  O.  Wooten 
Grocery  Co.,  179  8.  W.  1141.     ■ 

Where  a  purchaser,  who  had  given  vendor's 

lien  notes  in  payment,   retranaferred  the  land 

on  oonditioD  that  she  should  be  discharged  from 

p*yment  of  such  notes,  luid  tii«  vsndor  xetained 
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the  notes,  th'e  AotiM  are  on  nlssiK  thereafter' 
valid  as  against  the  vendor. — Id. 
■A  holder  of  asub^uent  'series  of  vendor's 
lien  notes  held  to  have  a  lien  superior  to  those 
of  Uie  bolder  of  unrecorded  earlier  notes,  there 
being  nothing  in  the 'record  to  give  notice  or  to 
cast  suspicion  on '.the  statements  of  the  seller. 
—Id. 

As  the  purchase  of  a  vendor's  lien  note  car- 
ries with  It  as  an  incident  the  lien,  and  the  lat- 
ter is  within  the  registration  statutes,  one  de- 
sirous of  protecting  his  lien  should  secure  a^ 
Written  assignment  and  record  it.— U. 
«s>26L  (Tex.Civ.App.)  Where  a  deed  reserved  a 
vendor's  lien  securing  the  purchase  money  notes, 
and  a  trujl  deed  authorizing  kppointment  of 
trustee  was  executed  as  additional  security,  the 
action  of  the- grantor's  successor  in  appomting 
a  trustee  and  the  sale  of  the  property  under 
the  trust  deed  after  the  notes  had  been  trans- 
ferred to  a  third  person  was  unauthorized  and 
conveyed  no  title.— Etheridge  v.  Campbell,  17ft 
S.  W.  1144. 

$=>2.63  (Tex.Civ.App.)  'Where  vendee  executed 
a  note  secured  by  deed  of  trust  to  indemnify  in- 
dorsers  upon  a-  purchase-money  note  for  the 
property,  such  lien  was  not  destroyed  by  a  sale 
Bubsequently  made  by.  him  in  consideration  of 
the' vendee's  assumption  of  the  orisinal  vendor's 
Hen  notes.— Ombbs  v.  Eddleman,  179  S.  W.  91. 
^s»266  (Tex.Chr.App.)  Where  a  contract  for 
the  sale  of  land  and  t^  cnltivatiod  of  cane  was 
secured  by  a  vendor's  lien,  failure  to  assert  the 
lien  npon  a  partial  breach  held  not  waiver  for 
<ntnr«  performance. — Imperial  Sugar  Co.  v.  Ca- 
bell, ITO  S.  W.  83. 

€=>267  (Tex.Civ.App.)  A  release  of  a  vendor's 
lien  held  to  release  it  as  to  a  money  considera- 
tion only,  and  not  as  to  performance  of  a  con- 
tract for  the  cultivation  and  sale  of  sugar  cane. 
—Imperial  Sagar  Co.  T.  CabeU,  179  S.  W.  83. 
9=3274  (Ky.)  In  action  on  vendor's  lien  note, 
answer,  alleging  a  Tender's  misrepresentations 
as  to  tne  acreage  of  the  tract  relied  on  by  the 
purchaser,  and  that  part  of  it  was  in  the  ad- 
verse possession  of  other  parties,  if  tendered  in 
time,  would  set  up  a  good  defense.— Stone  v. 
Daniels.  179  S.  W.  831. 

®=>28l  (Ky.)  In  an  action  on  notes  executed 
by  defendant's  grantor  and  to  charge  the  land 
with  a  lien,  evidence  held  to  warrant  a  finding 
that  the  notes  were  not  a  lien  on  the  land  and 
that  the  defendant  purchased  without  knowl- 
edge of  the  debt  and  never  assumed  its  pay- 
ment.—Gambill  V.  Grigsby,  179  S.  W.  822. 
«=>285  (Ky.)  Where  only  two  of  the  defefidknf  s 
purchase-money  notes  had  matured  and  the  oth- 
er five  were  not  then  due,,  a  decree  for  the  sale 
of  the  land  to  satisfy  all  the  notes  was  invalid. — 
MotUey  v.  Roemer,  179  S.  W.  581. 
«=rf296  (Tex.Civ.App.)  A  vendor,  who  has'  re- 
served an  express  vendor's  lien  to  secure  the 
consideration  for  a  conveyance,  may,  on  de- 
fault by  the  vendee,  rescind  the  contract  and 
recover  th^  -land  in  trespass  to  try  title.— Im- 
perial  Sugar  Co.  v.  Cabell,  179  S.  W.  83. 

yn.   REMEDIEB   OF   PURCHASER. 

(A)   Recovery    of    Farobaae    Honey    Paid. 

4=»334  (Ark.)  Purchaser  under  unexecuted  con- 
tract held  ordinarily  entitled  to  recover  back 
purchase  money  if  vendor's  title  is 'not  such  as 
he  is  entitled  to  require.— Mays  v,  Blair,  179  S. 
W.  331. 

Under  contract  of  sale,  cash  payment  held  a 
payment  on  the  purchase  price,  and  not  merely 
a  payment  for  an  option,  and  hence  recoverable 
if  the  vendor  failed  to  furnish  a  marketable 
title.— Id. 

®=>334  (Mo.App.)  Where  an  agreement  for  the 
sale  of  land  contained  no  provision  as  to  reten- 
tion of  payments  on  default,  and  the  vendor. 


[who  rescinded,  was,  lUe' toT^l  the  land  at  the 
original  price,  the  'purchaser,'  who  defaulted,  is 
entitled  to  recover  his  payments.^Obamb«rlain 
V.  Ft.  Smith  Lumber  Co..;  ^»  S.  W.  740. 
€=>334  (Tenn.)  A  vendor  of  land  cannot  es- 
cape liability  for  a  deficiencjt  on  the  ground 
that  the  purchaser  looked  over  the  tract,  which 
was  very  large.— Caaghroa 'V.  Stinespring,  179 
S.  W.,152.  . 

Where  a  sale  is  in  gross,  no  recovery  can 
be  had  save  for  fraud,  but  if  by  the  acre,  the 
purchaser  may  recover  for.  the  deficiency  at  the 
agreed  price.— Id.  ^ 

To  recover  for  deficiency  m  land  on  mis- 
representation as  to  the  quantity  conveyed,  it 
is  not  necessary  that  the  acreage  be  stated  in 
a  deed;  but  this  may  be  shown  byextrineie  evi-, 
dence.-rld.  •        •     ,  . 

4=>334  (Tex.CivApp.)  Interest  paid  on  the  ex- 
cess of  purchase-money  notes,  due  to  a  mistake 
in  acreage,  was  recoverable. — Lindsay  v. .Vogel- 
sang, 179  &  W.  58. 

€=>339  (Ark.)  .Purchaser  who  arbitrarily  broka 
off  negotiations  instead  of  demanding  that  de- 
fects in  vendor's  t;tle  be  cured  held  not  enti- 
tled to  recover  purchase  price.— Mays  v.  Blair, 
179  S.  W.  331. 

,^=»34l  (Tena.)  In  a  suit  to  recover  for  a  de- 
ficiency in  a  parcel  of  land,  parol  evidence, 
showing  the  terms  of  the  contract  as  to  the 
price  and  number  of  acres,  must  be  clear  and 
certain:  those  matters  not  being  stated  in  the 
deed.— Caugbron  v.  Stinespring,  179  S.  W.  152. 

(B)   Actlona    for    Breacb    of   Contract. 

i$=»350  (Tenn.)  .Evidence  held'  to  show  that 
complainants  purchased  a  farm  by  the  acre  and 
not  in  gross,  and  so  could  recover  tor  deficiency 
in  acreage.— Caughron  v.  Stinespring,  179  8. 
W.  152.  ,        • 

VENUE. 

See  Criminal  Law,  <S=>119-137,  1051. 

I.  NATURE  OR  SUBJ£(;T  Ot  ACTION. 


(Tex.CiT.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914.  art.  1830,  §  7,  wife's  ac- 
tion charging  husband's  fraud  -upon, her  in  B. 
county,  that  some  of  the  property  was  there 
situated,  and  seeking  to  establish  a  resulting 
trust,  held  properly  brought  In  B.  county.— Fox 
V.  Fox.  179  S.  W.  883. 

n.  DOMIOII.E   OR  RESIDENCE  Ot 
PARTIES. 

<S=>22  (Tex.Civ.App.)  Under  Bev.  St.  1911,  art. 
1840,  action  against  husband  and  divorced  wife 
for  necessaries  purchased  during  the  marriage 
held  properly  brought  in  the  county  of  the  wife  s 
residence.— Trammel!  v.  Neimau-Marcus  Co., 
170  S.  W.  271. 

VERDICT. 

See  Appeal  and  Error,  <S=>930,  1070:    Trial, 
«=>329-366,  374. 

VERIFICATION. 

See  Pleading,  <g=»290. 

VESTED  RIGHTS. 

See  Constitutional  Law,  <s>102. 

VETO. 

See  Statutes,  <&=>32,  33. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  <S=>189,  190. 

VOLUNTEERS. 

See  Master  and  Servant,  ®=»89. 
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VOTERS. 

See  Electiona. 

WAGES. 

See  Master  and  Servant,  ^s>70-80. 

WAIVER. 

See  Appeal  and  Krror,  $=3644 ;  Criminal  Law, 
<&=»577;  Estoppel:  ilxtures,  «=>33;  In- 
surance, <S=»141,  388,  556,  558 ;  Pleading,  €=> 
406,  408;  Sales,  «=>288;  Vendor  and  Pur- 
chaser, «=»266:  Witneesee,  «S3219. 

WAR. 

9s»2l  (Ky.)  Under  international  law  and  Cap- 
tured Property  Act,  Act  Cong.  Marcli  3,  1863, 
title  to  property  not  used  in  actnal  hostilitiea 
could  not  be  devested  in  the  insurgent  states, 
and  one  whose  property  was  captured  or  aban- 
doned might  obtain  its  restoration. — ^Neal's  £z'r 
T.  Noland's  Heirs,  179  S.  W.  430. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  •=>140. 

WARRANTIES. 

See  Insurance,  4s>265. 

WARRANTY. 

See  Sales,  <8=»251-288. 

WATERS  AND  WATER  COURSES. 

See  Damages,  4=>108 ;  Drains ;  Levees ;  Limi- 
tation of  ActiooB,  9s>56. 

Vm.   ARTIFIOIAI.  POTOB.  BE8EB- 

VOIBB,  Aim   CHANNELS,  DAMS, 

AND  FLOW  AGE. 

4=9 17 1  (Ky.)  One  constructing  bridge  over 
stream  held  not  liable  as  for  obstructing  the 
stream,  where  overflows  are  due  to  extraordi- 
nary rains  or  floods,  which  could  not  be  an- 
ticipated by  persons  of  ordinary  experience  and 
prudence.— I^uisville  ft  N.  B.  Co.  v.  Conn,  179 
S.  W.  195. 

«s»l79  (Ky.)  In  action  against  railroad  com- 
pany, daimed  to  have  obstructed  stream  by 
bridge,  evidence  held  to  show  that  rains  and 
doods,  at  time  of  flooding  of  plaintifTs  premises, 
were  extraordinary  and  of  unusual  occurrence. 
— I^juisville  &  N.  B.  Co.  V.  Conn,  179  S.  W, 
195. 

WAYS. 

See  Easements;    Highways;    Private  Roads. 

WEAPONS. 

See  Death,  <tS3>81,  44.  91,  96. 

€=»8  (Tex.Cr.App.)  It  is  not  an  offense  to  car- 
ry a  pistol  either  so  defectively  manufactured 
or  in  such  bad  repair  that  it  cannot  be  fired  at 
all.— Miles  v.  State,  179  S.  W.  567. 
$s»8  (Tex.Cr.App.)  In  a  prosecution  for  carry- 
iiii;  pistol,  refusal  to  charge  that  accused  was 
entitled  to  acquittal  if  the  pistol  would  not 
shoot  or  wag  unloaded  at  the  time  named,  etc., 
held  not  error.— Davis  v.  State,  179  S.  W.  702. 
®=»  i  i  (Tex.Cr.App.)  Though  accused  came  to  a 
i-ity  as  a  ti-aveler,  that  fact  does  not  warrant 
him  in  carrying  a  pistol  about  the  streets  for 
several  days  while  searching  for  work. — Smith  v. 
State.  170  S.  W.  711. 

The  right  of  a  traveler  to  carry  a  pistol  will 
not  defeat  a  prosecution  for  unlawfully  carry- 
ing a  weapon,  where  the  journey  was  temporari- 
ly abandoned  while  he  burglarized  a  house. — Id. 


«B»I7  (T«z.Cr.App.>  Whether  a  idatol  which 
defendant  was  accused  of  carrying  could  be 
fired  held  a  question  for  the  jury.— Miles  v. 
State,  179  S.  W.  567. 

$a>i7  (Tex.CrApp.)  Evidence  in  a  prosecution 
for  unlawfully  carrying  a  pistol  held  to  sustain 
conviction.— Davis  v.  State,  179  8.  W.  702. 
*=»I7  (Tex.Cr.App.)  On  trial  for  unlawfully 
carrying  a  pistol,  evidence  on  the  whole  cose 
and  on  the  issue  as  to  whether  defendant  wa* 
a  traveler  held  sufficient  to  sustain  a  conviction. 
—Taylor  v.  State,  179  S.  W.  1161. 

Instruction    attempting   to   define    "traveler" 
held  incorrect  and  properly  refused.— Id. 

WEBB-KENYON  ACT. 

See  Intoxicating  Liquors,  «=»112^ 

WEEDS. 

See  Agriculture. 

WILLS. 

See  Death,  ^s>5;  Descent  and  Distribnti(» ; 
Executors  and  Administrators ;  Taxation,  ft9 
860-895;    Trial,  ®=»140. 

XV.  BEQ17I8ITE8  AND  VAUDXTT. 

(A)  Km,tmv  mmA  Bssentisds  •(  Vm>tsaie>te> 
rr  DtspoBitiona. 

«B»70  (Ky.)  The  validity,  of  a  will,  M  to  per- 
sonal property,  is  determined  by  the  law  of  the 
testator's  domicile  at  the  time  of  his  death,  asd, 
as  to  real  property,  by  the  law  of  the  lurisdic- 
tion  wherein  it  is  situated.-^Butledge  r.  Wig- 
glngton,  179  S.  W.  888. 

(C)  Bxeovtlon. 
<8e3|I5  (Ky.)  Under  Ky.   St.  1909,  f  4828,  a 
will  written  by  some  other  than  testatrix  and 
attested  by  only  one  witness  is  not  valid.— But- 
ledge  V.  Wiggington,  179  S.  W.  389. 
®=>II9  (Tenn.)  Unless  publication  of  the  con- 
tents of  a  will  to  the  subscribing  witnesses  is 
required  by  statute,  they  need  not  be  informed 
of  the  character  of  the  document  when   they 
subscribe.— Long  v.  Mickler,  179  S.  W.  477. 
<S=>I23  (Tenn.)  Under  Shannon's  Code,  |  3895, 
it  is  not  necessary  that  a  witness  to  a  will  sub- 
scribe, either  knowing  that  it  is  a  will  or  in 
the  presence  of  the  other  witness  to  it.— Long 
V.  Mickler,  179  S.  W.  477. 

(D)  UolOKtm»M«  WlUa. 

«=>I32  (Ky.)  Under  Ky.  St  1909,  |  4828.  a 
will  wholly  in  the  handwriting  of  the  testatrix 
is  valid.— Butledge  v.  Wiggington,  179  8.  W. 
389. 

V.  PBOBATE,   ESTABIJSHXEHT. 
AND  AHNUXiMENT. 

(B)  ActtoM  to  Betabllah  ov  Oatecmlne 

Validity  in  Geaersl. 

<3>230  (Tez.Civ.App.)  Agreement  whereby  vrid- 
ow,  children,  and  u^atee  of  testator  agreed  to 

withhold  the  will  from  probate  and  to  take 
certain  shares  therein  held  not  to  estop  the 
parties  from  claiming  under  the  will  after  its 
probate  by  purchasers  from  the  estate. — \ltuAtr- 
soB  v.  Harris,  179  S.  W.  284. 

TI.   0ON8XRU0TIOX. 

(A)  OeacMil   Rwlee. 

$s»439  (Ky.)  The  only  purpose  of  rules  of  con- 
struction is  to  give  effect  to  the  intent  of  the 
tesUtor.- Whitaker  v.  Whitaker's  Adm'r,  179 
S.  W.  584. 

(C)  SnrTiTorship,    Representatioa,   amd 

Sabatitntlon. 

$3>545  (Ky.)  Where  an  estate  is  devised  for 
life,  with  remainder,  and  if  the  remainderman 
die  without  lawful  heir,  then  to  a  third  person, 
the  words  "dying  without  lawf^ heirs"  ue  le- 
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•tricted  to  the  death  of  the  remainderman  be- 
fore the  termination  of  the  life  estate.— Jewell  t. 
White,  170  S.  W.  212. 

^»545  (Ky.)  Will  jfivins  life  estates  to  tes- 
tator's three  sons  with  remainder  to  survivor 
on  death  of  other  two  without  heirs  of  their 
body,  hetA  to  vest  fee  simple  in  survivor  on 
death  of  the  other  devisees  without  issue. — Kirk 
V.  Kirlt's  Ex'r,  179  S.  W.  1066. 

<r)  Tested  or  Ooatlnceat  BstAte*  aaA  la- 
tere* ta. 

^=»634  (Kj.)  Where  a  will  creates  a  life  es- 
tate in  trust,  with  remainder  over  at  death 
of  life  tenant,  the  devisees  take  a  vested  fee  in 
the  remainder,  subject  to  be  defeated  by  their 
death  prior  to  that  of  the  life  tenant. — Johnson 
T.  Whftcomb,  179  S.  W.  821. 
«s>634  (Tex.)  A  remainder  Is  vested  where 
there  is  a  person  in  being  who  would  have  an 
immediate  right  to  the  possession  upon  the  ter- 
mination of  the  intermediate  estate. — Caples  t. 
Ward,  179  S.  W.  856. 

Will  bequeathing  residuary  estate  to  testa- 
tor's wife  for  life,  with  remainder  over  to  the 
five  children,  held  to  give  one  of  such  children 
a  vested  remainder. — Id. 

The  law  will  not  construe  a  remainder  as  con- 
tingent, where  it  can  reasonably  be  taken  as 
vested. — Id. 

Where  testator  bequeathed  his  residuary  estate 
for  life,  with  remainder  over  to  his  five  children, 
the  life  tenant  being  granted  power  of  disposi- 
tion with  the  consent  of  the  children,  the  re- 
mainder of  a  child  was  nevertheless  vested. — Id. 

Where  testator  bequeathed  his  residuary  es- 
tate for  life,  with  remainder  over  to  his  chil- 
dren, directing  that  the  descendants  of  any  re- 
mainderman dying  before  the  life  tenant  should 
succeed  to  the  remainderman's  share,  such  di- 
rection will  be  construed  to  prevent  lapsing  of 
the  remaindermen's  legacies,  and  not  affecting 
the  vested  character  of  the  remainders. — Id. 

The  contingency  that  the  death  of  a  remain- 
derman l>efore  the  life  tenant  may  prevent  such 
remainderman  from  coming  into  possession  of 
his  interest  does  not  render  the  remainder  con- 
tingent.— Id. 

(H)  Bstates  In  Trwit  aaA  Povrers. 

€=9692  (Ky.)  Powers  of  appointment  are  "ex- 
clusive" when  there  is  granted  to  the  donee  the 
right  to  exclude  members  of  the  designated 
class,  and  "nonexclusive"  when  no  such  right 
of  selection  or  exclusion  is  granted. — Barret's 
Ex'r  v.  Barret,  179  S.  W.  396. 

When  a  power  of  appointment  to  &  class  is 
nonexclusive,  the  exclusion  of  any  member  of 
the  designated  class  in  making  the  appointment 
invalidates  the  attempted  exercise  of  the  power. 
—Id. 

Failure  of  donee  of  nonexclusive  power  of 
appointment  to  a  class  to  give  each  member  a 
substantial  share  fairly  proportioned  to  the 
amount  for  distribution  held  to  invalidate  the 
attempted  execution  of  the  power. — Id. 

Under  will  creating  trust  for  son  during  his 
life,  and  providing  that  property  should  pass 
as  he  might  direct  by  last  will  to  his  wife  and 
heirs  at  law,  power  held  nonexclusive. — Id. 

Execution  oi  power  of  appointment  to  widow 
and  heirs  at  law  by  giving  each  brother  and 
sister  $1,000,  and  the  widow  ^147,000,  held  in- 
valid under  the  illusory  appointment  doctrine. 
—Id. 

The  illusory  appointment  doctrine  under 
which  the  donee  ot  a  nonexclusive  power  of  ap- 
pointment must  give  each  member  of  the  class 
a  substantial  share  of  the  fund  is  the  law  of 
this  state. — Id. 

Where  donee  of  nonexclusive  power  of  ap- 
pointment gave  each  of  his  heirs  $1,000  and  his 
widow  $147,000,  acceptance  of  these  amounts 
held  not  to  estop  heirs  from  questioning  validity 
of  execution  of  the  power.— Id. 


VZI.  SIOHT8    AXD    UABZLITIES    07 
DEVXSEEB    Aim    I.EOATEX!8. 

(A)  nature   of   Title   and   Rlshta   In   Gen- 
eral. 

€=»7I4  (Ky.)  A  devise  of  land  by  a  husband  to 
his  wife  in  fee  held,  in  view  of  the  surrounding 
circumstances  and  the  devise  of  a  life  estate  in 
all  of  his  other  property,  to  be  a  satisfaction  of 
her  claim  against  the  lands  devised,  which  were 
acquired  with  her  money. — Whitaker  v.  Whitak- 
er-s  Adm'r,  179  S.  W.  584. 

(O)  Advaaeeaients>    Ademption,    Satlafao- 
tlon,  and  I^apee. 

«=»775  CTex.Civ.App.)  Wills   of   husband    and 

wife  killed  in  a  common  catastrophe  made  each 
the  primary  beneficiary  of  the  other,  and  their 
foster  son  the  secondary  beneficiary.  There  be- 
ing no  evidence  as  to  which  died  first,  held, 
that  the  son  would  take  as  primary  beneficiary 
to  give  effect  to  the  wills.— Fitzgerald  v.  Ayres, 
179  S.  W.  280. 

(D>  Bleetlen. 

^ts»792  (T6z.Civ.App.)  Whether  widow  given 
rent  of  community  property  for  life  and  furni- 
ture in  hotel  had  elected  to  take  under  the  will, 
where  she  and  devisee  continued  to  live  on  the 
property,  held  for  the  jury. — Wichita  Valley 
By.  Co.  V.  Somerville,  179  S.  W.  671. 

An  election  by  a  widow  to  take  under  her 
husband's  will  in  lieu  of  her  community  and 
homestead  rights  must  be  unequivocal  and  with 
the  intention  to  n^ake  an  election.— Id, 

WITHDRAWAL 

See  Elections,  4^1i&. 

WITNESSES. 

See  Ckmtintiance,  4=326;  Criminal  tiaw,  €=» 
452-478,  676;  Estoppel,  <3=>21;  Evidence; 
Trial,  <8=>76 ;   WUls,  <S=3ll5-123. 

n.   COMfETCNCT. 

(A)  Oapaeltr   and   analtflcatlona   la   Cten- 
eral. 

*s»37  (Tei.Cr.App.)  In  prosecution  for  selling 
intoxicating  liquors  in  prohibition  territory,  a 
question  to  fix  the  time  of  sale  within  the  period 
of  limitations  held  not  objectionable  as  seeking 
to  make  the  witness  testify  as  to  facts  of  which 
he  had  no  recollection. — Alverez  v.  State,  179  S. 
W.  714. 

4=360  (Ky.)  Competency  of  hnsband  and  wife 
to  testify  against  each  other  in  action  for  di- 
vorce, as  permitted  by  Civ.  Code  Prac.  §  606, 
as  amended  by  Act  March  15,  1912  (Acts  1912, 
c.  104).  extends  only  to  issue  of  probable  dan- 
ger or  bodily  injury  to  the  wife  as  specified 
therein.— Hester  v.  Hester,  179  S.  W.  451. 
4=»78  (Tex.Cr.App.)  Evidence  held  to  show  a 
witness  was  not  defendant's  wife,  and  compe- 
tent to  testify.— Galvan  v.  State,  179  S.  W.  875. 

(C)  Teatlmonr  of  Parties  or  ppraona  In- 
tereated.  for  or  aarainat  Repreaenta- 
tlvea.  SarvlTora,  or  Sacceaaora  In  Ti- 
tle or  Intereat  of  Peraons  Deeeaaed 
or  Incompetent. 

4=>I38  (Mo.App.)  In  an  action  against  a  de- 
cedent's estate  to  recover  compensation  for  serv- 
ices, plainti£E's  sister  held  not  excluded  by  Rev. 
St.  1909,  §  6354,  as  a  witness  to  decedent's 
agreement  to  compensate.— Biggerstaff  v.  Riley, 
170  S.  W.  744. 

<^:3l59  (Mo.App.)  In  action  for  damages  from 
breach  of  contract,  evidence,  tending  to  show 
a  codefcndant's  connection  with  the  contract  or 
cause  of  action  in  issue  and  on  trial,  held  not 
to  come  within  Rev.  St.  1909,  §  6354,  forbidding 
party  to  testify  in  his  own  favor  as  against 
opposite  party,  shown  to  be  insane. — ^Powell  v. 
Batchclor.  179  S.  W.  751. 


For  ewes  in  Dec.  Dig.  &  Am  Dig.  Key   No.  Series  &  Indexes  see  same  topic  and  KEY-NUMBBR 

digitized  by  VjOOQ 


le 


WVtaMMM 


179  SOUTHWBBTBRN  BEPORTBB 


1300 


4»I7B  (Mo'.AppO  DefeiTdiuit  in  nnlawfiil  cle^ 
tainer-  held  not  rendered  competent  to  testify 
to  converention  wherein  plaiatiliy  deceased  ipred- 
eccssor  had  verbally  rented  the  premises  either 
to  him  or  to  such  predecessor's  lessee,  because 
decedent's  attorney,  atill  living  and  testifyiug 
for  plaintiff,  waa  present  at  the  conference. — 
McCracken  «.  Schuster,  1T9  S.  W.  757. 

Defendant  could  testify  where  the  plaintiffs' 
deceased  predecessor's  evidence  in  another  suit 
as  to  the'  conversation  as  to  which  defendant 
testified  was  preserved  a&d  introduced  at  the 
trial,  thoug^  defendant  hiinseU  introdi)<!««l  the 
preserved  evidence. — ^Id. 

(D)   Conlldentlal  Relationa  and  FrlTllesed 
CommunlcfttloBB.  ^ 

^=>I98  (Ey.)  While  an  attorney  cannot  testify 
concerning  communications  between  himself  and 
his  client,  an  attorney  who  is  a  mining  expert 
is  competent,  in  an  action  involving  breach  of 
a  mining  contract,  to  testify  as  to  the  number  of 
tons  of  coal  in  an  acre. — ^Trosper  Coal  Co.  v. 
Rader,  179  S.  W.  1023. 

4s>208  (McApp.)  In  action  against  street  rail- 
road for  personal  injury,  refusal  to  allow  de- 
fendant's regular  physician,  who  examined  plain- 
tiff's injui7  while  attempting  to  settle  her  claim, 
to  disclose  his  knowledge  of  such  ipjury,  held 
proper.— Michaels  v.  Harvey,  179  S.  W.  735. 
<8=>2I9  (Mo.App.)  Plaintiff,  who  offered  her 
own  physician  to  testify  to  the  results  of  an 
examination,  and  who  afterwards  permitted 
examination  by  another  physician,  held  to  have 
have  waived  her  right  to  exclude  testimony  of 
latter  physician,  as  privileged  under  Rev.  St 
1909,  f  6362.-TJlichael8  ▼.  Harvey,  178  S.  W. 
735. 

m.  'BXAlUnWATIOW. 

(A.)  TwOttng  Testimony  in  ClenerAl. 

$=s>255  (Tex.Or.App.)  The  memory  of  a  wit- 
ness may  be  refreshed  by  propounding  questions 
to  her  and  exbibiting  to  her  her  testimony  given 
at  the  coroner's  inquest.— Tiiylor  v.  State,  179 
8.  W.  113.        • 

(B)  Cross-Bxnmlnntton    and    Re-exnmlnn- 
tton. 

<S=»269  (Tex.Cr.App.)  Where  defendant's  wife 
admitted  adultery  with  deceased,  which  bad 
been  set  up  as  provocation,  the  state  could 
prove  tier  contradictony  statements  to  the  coun- 
ty attorney  after  the  homicide,  but  coold  not 
prove  a  material  fact  on  a  different  branch  of 
the  case  as  to  which  she  did  not  testify  in 
chief.— MitcheU  v.  Sute,  179  S.  W.  116. 
€=>278  (Ark.)  Admission  of  question  on  cross- 
examination  of  one  jointly  indicted  with  accused 
as  to  whether  his  brother  had  not  been  charged 
with  killing  and  burning  a  woman  held  error. — 
Counts  v.  State,  179  S.  W.  662. 
4^280  (Ky.)  In  an  action  for  slander,  a  ques- 
.tion  on  cross-examination  calling  for  the  rela- 
tions between  plaintiff  and  the  witness  held  in- 
admissible as  framed.— Deitchman  y.  Bowles, 
179  8.  W.  249. 

$s»286  (Tex.Cr.App.)  Question  on  redirect  ex- 
amination of  witness,  who  claimed  that  he,  and 
not  accuted,  assaulted  the  prosecuting  witness, 
as  to  whether  he  had  ever  teatified  on  oath 
about  thiS;  held  immaterial,  in  view  of  his 
cross-examination. — Vinson  t.  State,  179  8.  W. 
674. 

rV.   CBEDIBH-ITT,  IMFEAOHMENT, 

CONTRADICTION,   ANS   COR- 

ROBORATXON. 

(A)  la   General. 

^93  f  I  (Ark.)  A  credible  person  is  one  having 
capacity  to  testify  on  given  subject  and  worthy 
of  belief,  and  lack  of  knowledge  on  the  subject 
of  particular  inquiry  renders  witness  not  crc-di- 
ble  in  reference  thereto.— Dewein  v.  State.  179 
8.  W.  34a 


«:»32l  (TexlCV.App.)  TTnder  Code  Cr.  Prae. 
lull,  art.  815,  the  state  cannot  impeach  its  wit- 
ness who  failed  to  remember  and  testify  to  facts 
stated  at  the  coroner's  inquest  as  tO'  which  it 
was  sought  to  refresh  the  -witness'  memoiT.— 
Taylor  v.  State,  179  S.  W.  113. 
4=9330  (Tex.Cr.App.)  In  prosecution  for  slan- 
der for  asserting  sexual  relations,  held  proper 
to  exclude  a  question  to  iHrosecuting  witness  on 
cross-examination  whether  she  would  submit  to 
medical  eMHntttattoB.— BoMson  r.  State,  179  S. 
W.  1157. 

(B)  Cbarneter  and  Condnet  of  Wltaess. 

A=3337  (Tex.Cr.App.)  In  prosecution  for  swin- 
dling, previoos  similar  charges  htld  admissible 
in  evidence  to  impeach  the  credibility  of  accused 
as  a  witness.— Arnold  v.  State,  179  8.  W.  1183. 
«=»345  (Ky.)  Impeachment  of  witness  by 
showing  his  mere  arrest  on  a  warrant  charging 
false  swearing  heid  improper,  under  Civ.  Code 
Prac.  {  597. — Consolidation  Coal  Co.  v.  Van- 
over,  179  S.  W.  43. 

^=»345  (Ky.)  OraiTiction  of  baminf  insured 
property  is  admissible  to  impeach  the  credibili- 
ty of  a  plaintiff  suing  on  an  insurance  policy. 
—Liverpool  &  London  St  Globe  Ins.  Co.  T. 
Wright,  179  8.  W.  49. 

(C)  Interest  and  DIaa  of  'Witness. 

4=s»369  (Tex.Cr.App.)  To  impeach  a  witness  for 
defendant  in  seduction,  the  state  may  show 
witness  prescribed  for  prosecutrix  to  produce  an 
abortion.- McDonald  v.  State,  179  8.  W.  880. 
■iS=>376  (Tex.Or.App.)  'Where  accused  sought 
to  show  that  a  state's  witness  was  taking  an 
active  interest  in  the  prosecution,  the  court 
could  permit  the  state  to  show  the  reason  of 
the  witness'  interest— Word  T.  State,  179  S. 
W.  1175. 

(D)  Inconsistent    Statements   bx   'Wltnesa. 

$=>379  (Ky.)  A  witness  may  properly  be  im- 
peached by  proof  of  his  statements  out  of  court 
inconsistent  with  his  testimony. — Liverpool  & 
London  &  Globe  Ins.  (3o.  v.  Wright  178  S. 
W.  49. 

€=3396  (Tex.Civ.App.)  Evidence  of  plaintiff  as 
to  circumstances  surrounding  the  giving  of  a 
statement  and  as  to  its  falsity  was  admissible 
to  rebut  the  statement  given  to  contradict  plain- 
tiff's testimony.— Pecos  &  N.  T.  Ry.  Ca  ▼, 
Winkler,  179  8.  W.  691. 

<X])  Contradletloa  and  Corroboration  of 
IVltneaa. 

4=>405  (Ky.)  Where,  in  action  on  note  for 
borrowed  money,  defendant  denied  ever  borrow- 
ing money  from  plaintiff,  <dieck  claimed  to  rep- 
resent a  different  loan  held  competent  to  im- 
t«ach  defendant— Shelby  y.    Grabble,  179   S. 

€=»4I4  (Tex.Oiv.App.)  Report  of  defendant 
railway's  investigator  on  condition  of  a  car 
coupling  in  operating  which  plaintiff  was  in- 
jured is  not  admissible  to  corroborate  the  tes- 
timony of  the  investigator,  unless  made  before 
motive  for  concealing  defects  arose. — Pecos  dt 
N.  T.  Ry-  Co.  V.  Winkler,  179  8.  W.  691. 


WORDS  AND  PHRASES. 

"Accomplice." — Richardson     v.     Commonwealth 

(Ky.)  179  S.  W.  458 :   Dei*nan  v.  State  (Tex. 

Cr.  App.)  179  8.  W.  120;    Bagley  y.  Same, 

Id.  1167. 
"Adequate   cause."— VplUntine   y.    State   (Tex. 

Cr.  App.)   179  S.  W.  108. 
"Adverse  possession."- Wichita  Valley  Ry.  Co. 

y.  Somerville  (Tfex.  Civ.  App.)  179  S.  W.  671. 
"Agistment"— Patohen-Wilkes  Stock  Farm  Co. 

v.  Walton  (Ky.)  179  S.  W.  823. 
"Appurtenance." — Kentucky       Distilleries       & 

Warehouse  Co.  T.  Warwick  Co.  (Ky.)  178  S. 

W.  611.  r^  ■  I 
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"Asseta."— Sharp  v.  Cinclnnad.  N.  O.  A  T.  P. 

Ky.  Co.  (Tenn.)  ITO  S.  W.  375. 
"Chattel."— Sharp  v.  Cincinnati,  N.  O.  &  T.  P. 

Uy.  Co.  (Tenn.)  179  S.  W.  375. 
■"Chose  in  action.''— Sharp  v.  Cincinnati,  N.  O. 

&  T.  P.  Ry.  Co.  (Tenn.)  179  8.  W.  375. 
"Citizen."— St  Louis  &  S.  F.  R.  Co.  v.  State 

(Arkj  179  S.  W.  342. 
"C.  O.  D."— Dancieer  v.  American  Express  Co. 

(Mo.  App.)  179  S.  W.  797. 
"Common  carrier." — City  of  Memphis  y.  State 

(Tenn.)  170  S.  W.  631. 
"Coneregate."— Halliday  v.  State  (Ark.)  179  S. 

W.  1004. 
"Conversion."— State  ▼.   WUcox  (Mo.)   179   S. 

W.  479. 
"Creation    of  new   corporation." — Avery   Bide. 

A.ss'n  V.  Commonwealth  (Ky.)  179  S.  W.  39. 
"Credible."— Dewein  v.  State  (Ark.)  179  S.  W. 

340. 
"Debt."— Francis  ▼.  Francis  (Mo.  App.)  179  S. 

W.  975. 
"De  facto  officer."— Cincinnati,  N.  O.  &  T.  P. 

Hy.  Co.  T.  Cunditt  (Ky.)  179  S.  W.  615. 
"De  jure  officer."— Hogan  v.  Hamilton  County 

(Tenn.)   179  S.  W.  12a 
"Delinquent  child."— Talbott  v.  Commonwealth 

(Ky.)  179  S.  W.  621. 
"Dividends."— Smith  v.   Southern  Foundry  Co. 

(Ky.)  179  S.  W.  205. 
"Dying  without  lawful  heirs."— Jewell  v.  White 

(Ky.)  179  S.  W.  212. 
"Emblements,"— Turner  v.  Turner  (Tenn.)  179 

S.  W.  132. 
"Employment." — Clark  v.  Dunham   (Mo.  App.) 

179  S.  W.  795. 
"Entry  of  judgment."— Moore  v.  Toyah  Valley 

Irr.  Co.  a'ex.  Civ.  App.)  176  S.  W.  550. 
"Estote."— McDaniel  v.  Herrn  (Ark.)  179  S.  W. 

3.37;   Sharp  v.  Cincinnati,  N.  O.  &  T.  P.  Ky. 

Co.  (Tenn.)  Id.  375. 
"Estoppel."— Hodge    Tobacco    Ca    t.     Sexton 

(Ky.)  179  S.  W.  36. 
"Exclusive    power    of    appointment."— Barret's 

Ex'r  V.  Barret  (Ky.)  179  S.  W.  39G. 
"Exhibits."— Grice  v.  Cooley  (Tex.  CHv.  App.) 

179  S.  W.  1098. 
"Expeditiously     as     possible."- Louis     Werner 

Sawmill  Co.  v.  Sessoms  (Ark.)  179  S.  W.  185. 
"Fellow    servant"— Consolidated    Coal    Co.    v. 

Baldridge  (Ky.)  179  S.  W.  18. 
"Final  judgment."— Moore  v.  Toyah  Valley  Irr. 

Co.   (Tex.  Civ.  App.)  179  S.  W.  550;    Fin- 

nigan-Brown  Co.  v.  Escobar.  Id.  1127. 
"Franchise."— City    of   Princeton   v.   Princeton 

Electric  Light  A  Power  Co.  (Ky.)  179  S.  W. 

1074. 
"Frenuent"- HalUday  v.  SUte   (Ark.)   179   8. 

W.  1004. 
"Goods  and  chattels."- Sharp  v.  Cincinnati,  N. 

O.  &  T.  P.  Ry.  Co.  (Tenn.)  179  S.  W.  375. 
"Goods,  chattels,  or  assets  or  any  estate,  real  or 

personal."— Sharp  v.  Cincinnati.  N.  O.  &  T. 

P.  Ry.  Co.  (Tenn.)  179  S.  W.  375. 
"Imply.*'- State  v.  Wilcox  (Mo.)  179  S.  W.  479- 
"Institution  of  purely  public  charity." — Mason 

County  V.  Hayswood  Hospital  of  Maysville 

(Ky.)  179  S.  W.  1050. 
"Interest."— Smith    v.    Southern    Foundry    Co. 

(Ky.)  179  S.  W.  205. 
"Jitneys."— City  of  Memphis  t.   State  (Tenn.) 

179  S.  W.  631. 
"Judgment."- Moore  v.  Toyah  Valley  Irr.  Co. 

Crex.  (3iv.  App.)  179  S.  W.  550. 
"Judgment    of    nonsuit"- Woods    v.    Missouri 

Pac.  Ry.  Co.  (Mo.  App.)  179  8.  W.  727. 
"Jurisdictional   defect' —Edge    v.    Allen    (Ky.) 

179  S.  W.  212. 
"Lease."— Patchen-Wilkes    Stock  Farm   Co.   v. 

Walton  (Ky.)  179  8.  W.  823. 
"Lessee."— Jackson  v.  State  (Tex.  Ct.  App.)  179 

S.  W.  711. 
"Liability."— Jennings    v.    National    American 

(Mo.  App.)  179  S.  W.  788. 


"Liable    to   forfeiture."-^enning8   t.    National 

American  (Mo.  App.)  179  S.  W.  789. 
"Lookout  ahead."— Cincinnati,  N.   O.  &  T.  P. 

Ry.  Co.  V.  Wright  (Tenn.)  179  8.  W.  641. 
"Malicious."— Button  v.  Watters  (Tenn.)  179  S. 

W.  134. 
"Marketable  tide."- Mays  v.  Blair  (Ait.)  179 

S.  W.  331. 
"Nonexclusive  power  of  appointment" — Barret's 

Ex'r  V.  Barret  (Ky.)  179  S.  W.  396. 
"OtHcer."— NaU  v.  Kellev  (Ark.)  179  S.  W.  486. 
"Ordinary     care."— McWiUiams     v.     Kentucky 

Heating  Oo.  (Ky.)  179  S.  W.  24. 
"Parol  constructive  trust." — Holtzclaw  v.  Wells 

(Ky.)  179  S.  W.  193. 
"Passenger."- Kentucky    Highlands    E.  Co.   v. 

Creal  (KyJ  179  8.  W.  fl7. 
"Pending."— Daniel  t.   Lane  (Tex.   Civ.  App.) 

179  S.  W.  906. 
"Physician."— Hyroop  y.  State  (Tex.  Cr.  App.) 

179  S.  W.  878. 
"Place."— Standard  Knitting  Mills  v.  Hickman 

(Tenn.)  179  S.  W.  385. 
"Practicing  medicine." — Hyroop  v.  State  (Tex. 

Cr.  App.)  179  S.  W.  878. 
"Prejudicial."— Coman  v.  Baker  (Tex.  Civ,  App.) 

179  S.  W.  937. 
"Private    residence."— Fondren    v.    State    (Tex. 

Or.  App.)  179  8.  W.  1170;  Garcia  v.  Same, 

Id.  1172. 
"Proclamation."— DicUoson  y.  Page  (Ark.)  179 

8.  W.  1004. 
"Property  or  any  interest  therein."— McDaniel 

V.  Herrn  (Ark.)  179  S.  W.  337. 
"Railroad."- Hellriegel  v.  Dunham  (Mo.  App.) 

179  S.  W.  763. 
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